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H.  0.  FISHER,  Chief  Justicb. 
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3.  H.  JAMBS,  Chief  Justice. 

associate  justices. 
W.  S.  FLY.  H.  H.  NEILL. 
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ANSON  R  AT  NET,  Chief  Justice. 

associate  justices. 
JOHN  BOOKHOUT.  J.  M.  TALBOT. 
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SEYIER  et  al.  t.  WOODSON  et  al. 

(Supreme  Coart  of  Missouri,   Division   No.  1. 
Jnne  29,  1907.) 

1.  Wills  —  Construction  —  Deteriiinatioh 
OF  Bntibb  Will. 

In  determining  the  scheme  of  disiKmitlon 
in  the  mind  of  a  testator,  the  valid  and  invalid 
parts  of  the  will  must  be  considered,  and  if  on 
eliminating  the  invalid  parts  the  general  pur- 
pose of  the  testator  be  so  clianged  as  will  make 
the  remaining  parts  amount  to  a  new  will,  the 
will  must  fall. 

[EVl.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  Jf  202,  092.] 

2.  Sahb— Estates  Acquibkd. 

A  testator  gave  to  each  of  his  two  daugh- 
ters a  third  of  his  estate  for  life,  then  to  their 
bodily  heirs,  if  any,  and  if  not,  to  a  son  and 
his  bodily  heirs,  and  provided  tliat  the  estate 
should  be  held  in  trust  for  each  of  the  daugh- 
ters and  for  their  sole  benefit  by  a  trustee. 
Beld,  that  the  daughters  were  entitled  to  the 
fuU  proceeds  of  the  trust  property,  which  be- 
came their  individual  property  and  could  not 
be  added  to  the  corpus  of  the  trust  estate. 
8.  Sake. 

Where  a  certain  estate  is  given  in  unequiv- 
ocal language  in  the  first  clause  of  a  will,  the 
same  cannot  l>e  cut  down  by  a  subsequent 
clause,  unless  the  language  thereof  is  as  un- 
equivocal as  the  language  of  the  firq^. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  i  989.] 

4.  Bawl 

Where  a  testator  in  one  clause  unequivocal- 
ly gives  to  beneficiaries  the  full  proceeds  of  a 
trust  estate,  a  subsequent  clause  providing  that 
the  trustee  shall  pay  over  to  the  beneficiaries 
as  much  of  the  interest  of  the  estate  as  will 
provide  for  their  comfort  and  necessities  will 
not  cut  down  the  gift  to  the  beneficiaries  given 
by  the  first  clause  as  the  subsequent  clause  is 
void  Iwcause  ambiguous. 

(Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wilis.  I  1583.] 

B.  Same— yAi,iDTrr  or  Pbovisionb. 

A  clause  in  a  will,  directing  the  executor 
to  manage  the  estate,  liold  and  divide  the  same, 
without  going  into  court  or  taking  letters  testa- 
mentary, is  void  because  contrary  to  public  pol- 
icy. 

8.  Sauk— CoNSTBUcnoif— Invalid   Pabts  or 
Will— Effect  on  Valid  Pasts. 

A  testator  gave  to  each  of  his  two  daugh- 
ters a  third  of  his  estate  for  life,  and  then  to 
their  bodily  heirs,  if  any,  and  if  not,  to  a  son, 
and  provided  that  the  same  should  be  held  by 
a  trustee  in  trust  for  the  benefit  of  the  daugh- 
ters. By  a  subsequent  clause  he  directed  the 
executor  to  pay  over  to  each  of  the  daughters 
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as  much  of  the  interest  of  the  trust  estate  as 
would  provide  for  their  comfort  and  necessities. 
He  gave  another  third  of  his  estate  to  his  son 
absolutely.  Held,  that  the  general  provision  of 
the  testator  to  give  his  estate  to  his  blood  rela- 
tives was  not  affected  by  the  invalidity  of  the 
subsequent  clause  because  of  uncertainty,  and 
the  other  parts  of  the  will  must  be  given  effect. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §{  202,  992.] 

Appeal  from  Circuit  Coart,  Ray  Coanty; 
J.  W.  Alexander,  Jndge. 

Action  by  Virginia  B.  Sevier  and  others 
against  Harrle  P.  Woodson,  executor  of 
Thomas  P.  Woodson,  deceased,  and  others,  to 
constnie  the  will  of  the  deceased.  From  a 
Judgment  construing  the  will,  plaintiffs  ap- 
peal.   Affirmed. 

Lavelock  and  Kirkpatrlck,  for  appellants. 
James  L.  Farrls,  Jr.,  and  Sandusky  &  San- 
dusky, for  respondents. 

ORAVBS,  J.  This  is  an  action  to  construe 
the  win  of  Thomas  P.  Woodson,  instituted  in 
the  circuit  court  of  Ray  county  by  Virginia 
E.  Sevier,  formerly  Virginia  B.  Woodson,  one 
of  the  devisees  In  said  will,  and  her  husband. 
It  becomes  necessary  to  set  out  the  whole 
will.    This  will  is  in  words  as  follows : 

"In  the  name  of  Qod,  amen: 

"I,  Thomas  D.  Woodson,  of  the  city  of 
Richmond,  In  the  county  of  Ray  and  state 
of  Missouri,  being  of  sotmd  and  disposing 
mind  and  memory  and  In  good  health,  but 
knowing  the  uncertainty  of  life  and  having 
an  earnest  desire  to  make  disposition  of  my 
means  and  property  to  and  among  my  dear 
children,  and  to  give  to  them  such  and  so 
much  of  my  property  as  I  desire  each  shall 
have,  do  make,  ordain  and  publish  this  as 
and  for  my  last  will  and  testament: 

"Item  1.  It  is  my  will  and  desire  that  all 
my  Just  debts  be  first  paid. 

"Item  2.  I  will  and  desire  that  two  thou- 
sand dollars  be  loaned  out  on  real  estate 
security  for  the  benefit  of  my  dearly  beloved 
mother,  Huldab  Ann  Woodson,  and  that  the 
interest  be  paid  to  her  as  is  needed  for  her 
comfort  and  maintenance  for  and  during  her 
natural  life,  and  after  her  death  said  amount 
to  go  to  my  children. 
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"Item  S.  I  will,  desire  and  direct  that 
one  thousand  dollars  be  given  the  Board  of 
Tmatees  of  the  Conference  Fnnd  of  the  Mis- 
souri Conference  of  the  Methodist  Episcopal 
Church  Sontb,  to  be  loaned  and  the  Interest 
accruing  thereon  to  be  paid  annually  to  and 
In  support  of  superannuated  preachers  of  said 
conference  and  their  widows  and  orphans  of 
same. 

"Item  4.  I  will  and  beqneath  to  my  son 
Ilarrle  Philip  Woodson  my  two-thirds  in- 
terest In  lot  number  ninety-seven,  including 
store  building  and  appurtenances  thereto, 
In  old  town  now  city  of  Richmond,  Ray  coun- 
ty, Missouri,  for  which  property  be  Is  to  be 
charged  the  sum  of  two  thousand  dollars. 

"Item  5.  I  will  and  devise  to  each  of  my 
daughters,  Lydla  Ann  Woodson  and  Virginia 
Elizabeth  Woodson,  each  one-third  of  my  es- 
tate for  and  during  their  lifetime,  then  to 
go  to  their  bodily  heirs.  If  any,  if  not  then 
to  their  brother,  Harrle  P.  Woodson,  and  his 
bodily  heirs,  and  it  Is  my  will  and  I  hereby 
so  direct,  that  the  share,  Interest  and  estate 
hereby  devised  be  held  in  trust  for  each  of 
them  and  their  only  and  sole  use  and  benefit 
by  their  brother,  Harrle  P.  Woodson,  who  Is 
hereby  appointed  and  created  their  trustee, 
and  I  further  direct  that  he  be  not  required 
to  give  any  bond  or  security  as  such  trustee. 
And  I  further  direct  and  vHll  that  he,  the 
said  Harrle  P.  Woodson,  trustee  as  aforesaid, 
pay  over  to  each  of  said  sisters  as  much  of 
the  interest  accruing  on  the  means  hereby 
devised  to  each  of  them  as  vHll  abundantly 
providp  for  their  comfort  and  necessities. 

"Item  6.  I  further  will  and  devise  that  the 
remaining  third  of  my  estate  go  to  my  son, 
Harrle  Philip  Woodson,  absolutely. 

"Item  7.  I  hereby  nominate,  constitute  and 
appoint  my  son  Harrle  P.  Woodson,  the  exec- 
utor of  this  my  last  will  and  testament  and 
direct  that  he  be  not  required  to  give  bond 
or  security  as  above  directed  as  trustee  for 
'bis  sisters. 

"Item  8.  /  will  and  direct  that  my  ton,  at 
executor  and  heir  at  aforesaid,  manage  and 
control  my  estate,  hold  and  divide  the  same 
uHthout  going  into  court,  or  taking  lettert 
testamentary. 

"Item  9.  It  is  my  will  and  I  hereby  au- 
thorize and  empower  miy  said  executor  to 
sell,  on  such  terms  as  he  may  thlnlc  best,  any 
or  all  real  estate  that  I  may  have  and  own, 
and  upon  sale,  to  make  and  execute  and  de- 
liver as  such  executor,  deed  or  deeds  con- 
veying the  same. 

"Item  10.  It  is  my  will  and  I  hereby  direct, 
that  my  brother  Philip  J.  Woodson  take  com- 
plete charge  of  and  manage  our  partnership 
matters  and  business,  as  survivor,  and  as 
fast  and  as  soon-  as  he  can  divide  and  pay 
over  to  my  executor  my  two-thirds  interest 
In  said  partnership  assets  or  estate,  and  I 
further  will  and  direct  that  said  brother  be 
not  required  to  give  bond  In  and  about  such 
partnership  business. 

"In  witness  whereof,  I  have  hereunto  sign- 


ed my  name  and  affixed  my  aeaL    This  lltb 
day  of  April,  A.  D.  1886. 

"[Signed]    Thomas  D.  Woodson.    [Seal.]" 

The  plaintiff  hi  her  petition  sets  forth  tb» 
contentions  of  the  parties  in  full  and  with 
great  precision.  It  will  not  be  necessary  to 
reproduce  tuem  here.  Suffice  it  to  say  that 
the  fifth  and  eighth  paragraphs  are  alleged 
to  be  Invalid  and  void,  and  that  by  reason 
thereof  the  whole  scheme  of  the  testator  has 
failed,  and  all  that  portion  of  the  will  dis- 
posing of  the  bulk  of  the  estate  is  of  no  effect 
and  invalid.  The  real  fight  is  upon  the  last 
clause  of  the  fifth  paragraph  and  the  eighth 
paragraph.  With  these  eliminated,  plaintiff 
claims  that  the  whole  will  must  fail.  The 
prayer  of  the  petition  reads  thus:  "Where- 
fore the  plaintiffs  herein  pray  for  an  order. 
Judgment,  and  decree  of  this  cotfrt  for  the 
determination  of  the  validity  or  invalidity 
of  the  items  of  said  will  hereinbefore  men- 
tioned, and  If  for  any  reason  the  sams  or 
any  part  thereof  be  Invalid  or  Inoperative 
that  they  be  so  adjudged  and  decreed,  and 
that  the  legal  effects  of  such  invalidity  on 
the  remaining  portions  of  said  Items  be  de- 
clared, and  that  If  the  intended  scheme  of 
the  testator  cannot  be  carried  out  by  the 
execution  of  the  valid  portions  of  said  items, 
and  the  testator's  scheme  and  purposes  as 
expressed  therein  be  effectuated,  on  account 
of  the  Illegality  of  other  parts  thereof,  then 
that  the  whole  of  said  items  be  declared  void, 
and  If  the  whole  of  said  items  are  valid, 
then  for  a  construction  thereof,  and  for  a 
decree  adjudging  the  rights  of  said  plaintiff 
In  and  to  the  property  of  said  testator  dis- 
posed of  or  attempted  to  be  disposed  of  by 
the  Items  of  his  will  aforesaid,  under  said 
will,  if  It  be  ralid,  or  under  the  law,  if  it 
be  Invalid,  and  for  instructions  and  direc- 
tions, for  future  guidance  and  protection  of 
the  interests  of  said  plaintiff  and  the  parties 
to  this  suit,  and  for  such  other  and  farther 
orders,  judgments,  and  decrees  touchinc  the 
premises  as  to  equity  and  justice  may  seem 
right  and  proper."  All  parties  necessary 
were  brought  in  as  defendants  and  filed  ap- 
propriate answers.  We  think  the  real  con- 
tentions fairly  appear  from  the  above  and 
further  analysis  of  the  pleadings  superfin- 
ous.  Thomas  D.  Woodson  died  August  28, 
1902,  leaving  three  children,  viz.:  plalntUt, 
Virginia  E.  Sevier,  and  defendants,  Harrle  P. 
Woodson  and  Lydla  Ann  Woodson,  an  Invalid. 
Upon  a  hearing  the  trial  court  found  these 
portions  of  the  will  which  we  have  Italicized 
to  be  void  and  noneffective.  Plaintiffs  ap- 
peaL 

1.  The  trial  conrt  was  of  opinion  that  the 
latter  portion  of  clause  5  of  this  will  was 
void,  and  was  further  of  the  opinion  that  the 
eighth  clause  was  void.  To  this  extent  the 
Judgment  of  the  trial  conrt  was  in  favor  of 
the  plaintiffs  and  ngalnst  the  contentions  of 
defendants.  But  plaintiffs  go  further  and 
contend  that,  if  these  portions  of  the  will 
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are  void,  then  the  whole  scheme  of  the  tes- 
tator's derlse  has  been  broken,  the  scheme 
fails,  and  the  whole  devise  in  said  clause  6 
contained  and  other  dependent  clauses  most 
fail  and  be  by  tbe  court  declared  void,  which 
would  leave  the  deceased  as  if  dying  intes- 
tate save  and  except  as  to  some  minor  be- 
quests contained  in  the  will.  It.  occurs  to  us 
tbat  the  real  questioos,  although  verbosely 
stated  iu  tbe  pleadings,  may  be  summarized 
thus:  (1)  Does  clause  5  contain  a  valid  and 
enforceable  devise,  and  under  the  law  should 
It  be  enforced?  (2)  If,  as  a  whole  it  cannot 
stand,  can  a  portion  thereof  be  eliminated 
80  as  to  leave  a  valid  and  enforceable  devise? 
(3)  Is  the  eighth  clause  violative  of  law?  (4) 
If  clause  5  or  any  portion  thereof  cannot  be 
sustained,  and  clause  8  cannot  be  sustained, 
then  does  the  elimination  of  such  condemned 
portions  of  the  instrument  so  change  the  gen- 
eral scheme  of  the  disposition  of  tbe  property 
in  the  mind  of  the  testator  at  the  making  of 
the  will  as  to  compel  the  court  to  say  that 
there  is  no  will  In  this  respect?  In  other 
words.  If  we  find  invalid  portions  to  be  In  the 
Instrument,  do  these  invalid  portions,  when 
talvcn  out  of  the  instrument  so  change  tlie 
Instrument  as  not  to  give  effect  to  the  gen- 
eral scheme  and  purpose  of  the  testator  in 
tbe  disposition  of  his  property?  These  ques- 
tions we  take  in  tbeir  order.  In  so  doing  we 
must  and  do  recognize  that  it  Is  the  duty 
of  courts  to  construe  and  not  to  make  wills ; 
that  wills  may  be  valid  In  part  and  Invalid 
in  part;  that  in  determining  what  was  the 
real  scheme  of  disposition  In  the  mind  of  the 
testator  the  valid  and  invalid  portions  must 
be  alike  considered,  and  this  for  the  reason 
that  the  presumption  must  be  indulged  that 
the  testator  In  formulating  his  scheme  of  dis- 
position thought  all  portions  legal  and  valid; 
that  if  the  elimination  of  the  invalid  portions, 
If  any  there  be,  so  changes  the  general  scheme 
and  purpose  of  the  testator,  as  would  make 
the  remaining  portions  amount  to  a  new  and 
different  will,  then  tlie  whole  devise  must 
fall. 

2.  With  due  regard  to  the  views  of  con- 
struction hereinabove  stated,  let  us  proceed 
to  consider  clause  6  of  this  wIlL  No  objec- 
tion Is  or  could  be  urged  as  to  tbe  preceding 
clauses,  nor  in  our  Judgment  could  there  be 
any  objection  urged  as  to  clause  6,  if  it  be 
stopped  with  the  first  provision,  to  wit:  "I 
will  and  devise  to  each  of  my  daughters, 
Lydia  Ann  Woodson  and  Virginia  Elizabeth 
Woodson,  each  one-third  of  my  estate  for 
and  during  their  lifetime,  then  to  go  to  their 
bodily  heirs,  if  any,  if  not,  then,  to  their 
brother,  Harrle  P.  Woodson,  and  his  bodily 
belts,  and  It  is  my  will  and  I  hereby  so  di- 
rect, that  the  share.  Interest  and  estate  here- 
by devised  be  held  in  trust  for  each  of  them 
aiid  for  their  only  and  sole  use  and  benefit  by 
their  brother,  Harrie  P.  Woodson,  who  is 
hereby  appointed  and  created  their  trustee, 
and  I  further  direct  tbat  he  be  not  required 
to  give  any  bond  or  security  as  such  trus-  i 


tee."  This  clause  of  paragraph  5  In  our  judg- 
ment gives  to  each  of  tbe  two  daughters  a  life 
estate  in  one-third  of  the  residue  of  the  de- 
cedent's property,  after  minor  bequests  are 
satisfied.  But  this  Interest  or  beneficial  life 
estate  is  placed  In  trust,  so  as  to  give  to  each 
daughter  the  earnings  of  said  life  estate  as 
their  absolute  property ;  the  corpus  Itself 
to  be  preserved.  Upon  their  death  this  cor- 
pus to  go,  first,  to  their  respective  bodily  heirs, 
and  if  there  are  no  such  bodily  heirs,  then  to 
H.  P.  Woodson  "and  his  bodily  heirs."  By 
the  use  of  the  term  "each  one-third  of  my 
estate  for  and  during  their  lifetime"  there  is 
created  two  estates ;  one  to  tbe  plaintiff,  Mrs. 
Sevier,  and  one  to  the  defendant,  Lydia  Ann 
Woodson,  each  of  which  are  placed  in  trust, 
the  usufruct  or  earnings  going  respectively 
to  the  beneficiaries  therein  named.  Under 
this  clause  or  portion  of  tbe  fifth  paragraph 
of  tbe  will  there  can  be  no  question  that  the 
beneficiaries  are  entitled  to  the  full  proceeds 
of  the  trust  property  and  such  proceeds  be- 
come their  individual  property  and  cannot  be 
added  to  the  corpus  of  the  trust  fund.  With 
only  this  clause  In  the  will,  upon  the  death 
of  either  beneficiary  therein  the  corpus  (the 
third  part  of  the  whole  residuary  estate)  thus 
preserved  by  the  trust  would  vest  as  by  the 
win  directed,  but  the  earnings,  whether  iu  the 
hands  of  the  trustee,  or  in  the  hands  of  the 
deceased  beneficiary,  would  be  a  part  of  tbe 
estate  of  such  deceased  beneficiary  and  pass 
by  the  law  of  descents  and  distributions,  or 
in  accordance  with  the  terms  of  such  benefi- 
ciary's will,  If  any  she  had  made.  By  the 
latter  portion  of  paragraph  5  the  testator  un- 
dertakes in  a  vague,  uucertaln,  and  indefinite 
way  to  limit  the  amounts  of  the  earnings  of 
the  corpus,  which  are  to  go  to  the  beneficial 
owners  of  the  life  estate.  By  the  first  por- 
tion the  beneficiaries  were  entitled  to  it  all : 
by  tbe  latter,  they  are  presumably  only  en- 
titled to  such  portion  "as  will  abundantly  pro- 
vide for  their  comfort  and  necessities."  This 
might  be  all  of  such  earnings,  or  it  might  be 
none.  If  the  beneficiary  bad  no  "comfort  and 
necessities"  to  be  provided  for,  then  it  might 
mean  that  none  of  tbe  interest  or  earnings 
should  gp  to  that  beneficiary  so  situated.  In 
other  words,  If  either  of  these  two  daughters 
bad  the  good  fortune  to  be  possessed  of  th« 
comforts  and  necessities  of  life,  in  property 
other  than  the  property  described  In  this  will, 
such  beneficiary,  so  conditioned,  would  not 
be  entitled  to  any  of  the  interest  or  earnings 
of  tbe  trust  estate  held  for  her.  And  if  she 
was  partly  supplied  with  the  comforts  and 
necessities,  then  she  would  only  be  entitled  to 
such  portion  of  the  interest  or  earnings  as 
would  make  the  quantum  of  her  "comfort 
and  necessities,"  this  quantum,  as  we  take  it, 
to  be  Judged  by  the  trustee.  So  at  least  there 
are  two  elements  which  render  tbe  auiouuts, 
if  any,  to  be  received  by  the  respective  bene- 
ficiaries of  these  two  trusts  uncertain^  viz. : 
(1)  Tbe  condition  of  tbe  beneficiary  as  to 
whether  or  not  any  portion  was  required,  In 
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order  that  she  have  the  comforts  and  nec^ 
Bltles  of  life;  and  (2)  the  judgment  of  the 
trustee  as  to  what  are  comforts  and  necessi- 
ties, and  the  amounts  necessary  to  furnish 
them.  At  least  this  is  one  view  which  might 
be  taken  of  the  meaning  of  tliis  clause.  It 
might  be  viewed,  however,  as  meaning  that, 
notwithstanding  the  beneficiary  had  other 
means  of  "comfort  and  necessities,"  yet  she 
would  be  entitled  to  receive  from  the  earn- 
ings of  this  trust  estate  sufficient  to  meet 
the  requirements  of  her  "comforts  and  neces- 
sities." If  this  constmctlon  could  be  given 
It,  we  would  still  be  met  with  uncertainty, 
thus:  (1)  One's  station  in  life  determines  In 
a  measure  what  are  comforts  and  necessities ; 
and  (2)  the  Judgment  of  the  trustee  as  to  the 
amount  required  for  the  same,  as  well  as  his 
Judgment  upon  the  station  In  life. 

In  reaching  a  conclusion  as  to  the  validity 
of  this  latter  portion  of  the  fifth  paragraph 
of  the  will.  It  must  be  remembered  that,  with 
the  e.tception  of  certain  small  bequests,  this 
paragraph,  with  paragraph  6,  which  gives 
one-third  of  the  estate  absolutely  to  H.  P. 
Woodson,  the  whole  estate  Is  disposed  of  and 
taken  into  consideration.  We  take  it  to  be 
well-settled  law  that,  where  a  certain  estate  is 
granted  in  plain  and  unequivocal  language 
in  one  clause  of  a  will,  the  same  cannot  be 
lessened  or  cut  down  by  a  subsequent  clause 
of  the  will,  unless  the  language  used  in  such 
subsequent  clause  Is  as  clear,  plain,  and  un- 
equivocal as  the  language  of  the  first  grant. 
In  Banzer  v.  Banzer  et  al.,  SI  N.  E.,  loc.  clt. 
293,  156  N.  T.  429,  the  New  York  court  said: 
"Where  an  estate  is  given  in  one  part  of  a 
will  in  clear  and  decisive  terms,  that  It  can- 
not be  taken  away  or  cut  down  by  raising  a 
doubt  as  to  the  meaning  or  application  of  a 
subsequent  clause,  or  by  any  subsequent 
words  which  are  not  as  clear  and  decisive  as 
the  words  giving  the  estate,  Is  a  well-establish- 
ed rule  applicable  to  the  construction  of  wills. 
As  was  said  by  Judge  O'Brien  in  Qoodwin  v. 
Coddlngton,  154  N.  X.  283,  286,  48  N.  E.  729, 
730 :  'Whenever  the  will  begins  with  an  abso- 
lute gift,  in  order  to  cut  It  down  the  latter 
portion  of  the  will  must  show  as  clear  an  In- 
tention In  that  direction  as  the  prior  part  does 
to  make  it'  In  Clarke  t.  Leupp,  88  N.  Y.  228, 
231,  this  court  said:  'It  Is  well  settled  by  a 
long  succession  of  well-considered  cases  that, 
when  the  words  of  the  will  In  the  first  in- 
stance clearly  Indicate  a  disposition  In  the 
testator  to  give  the  entire  Interest,  use,  and 
benefit  of  the  estate  absolutely  to  the  done^. 
It  will  not  be  restricted  or  cut  down  to  any 
less  estate  by  subsequent  or  ambiguous  words. 
Inferential  in  their  intent.' "  Our  court  has 
followed  the  New  York  court  In  Chew  v. 
Keller,  100  Mo.,  loc.  clt  3C9,  13  S.  W.  396,  we 
said:  "Again,  an  estate  in  fee  created  by  a 
will  cannot  be  cut  down  or  limited  by  a  subse- 
quent clause,  unless  it  is  as  clear  and  decisive 
as  the  language  of  the  clause  which  devises 
the  real  estate.  Freeman  v.  Colt  96  N.  Y. 
68;  Byrnes  v.  Stilwell,  108  N.  Y.  453.  9  N.  E. 


241,  57  Am.  Rep.  760;  Landon  v.  Moore, 
supra."  And  again,  in  Small  v.  Field,  102 
Mo.,  loc.  clt  127,  14  S.  W.  820,  it  Is  said: 
"Under  this  statute,  it  Is  obvious  that  the  ab- 
solute estate  in  fee  granted  to  Mrs.  Kate 
Green  could  not  be  impaired,  cut  down,  or 
qualified,  except  by  words  as  affirmatively 
strong  as  those  which  conveyed  the  estate  to 
her.  Such  has  been  the  ruling  upon  similar 
statutes  elsewhere.  Roseboom  v.  Roseboom, 
81  N.  Y.  356,  and  cases  cited.  And  this  seems 
to  be  the  proper  role  to  apply  apart  from  any 
statutory  regulation.  Lambe  v.  Eames,  L.  R. 
10  Bq.  266 ;  Thomhlll  v.  Hall,  2  Clark  &  Fin., 
loc.  clt  36;  Clark  v.  Leupp,  88  N.  Y.  228,  and 
cases  cited."  And  to  the  same  effect  is 
Yocum  V.  Slier,  160  Mo.,  loc.  clt  289,  61  S.  W. 
208;  Roberts  v.  Crume,  173  Mo.,  loc.  clt  580, 
73  S.  W.  662;  Roth  v.  Rauschenbusch,  173 
Mo.,  loc.  cit  593,  594,  73  S.  W.  664,  61  L.  R.  A. 
455;  Underwood  v.  Cave,  176  Mo.,  loc.  clt 
12,  18,  75  8.  W.  451.  Measured  by  these 
rules,  the  latter  clause  of  paragraph  6  of 
this  will  is  in  our  judgment  void  and  of  no  ef- 
fect The  trial  court  so  held  and  we  think 
correctly. 

8.  The  next  question  presented  is  the  valid- 
ity of  the  eighth  paragraph  of  this  will.  As 
win  be  seen,  this  expresses  the  preconceived 
notion  of  the  testator  that  by  an  obiter  in 
his  will  he  could  overturn  the  statutes  of  the 
state  upon  the  subject  of  administration  of 
estates.  In  this  the  testator  was  wrong. 
Such  a  provision  is  in  our  Judgment  violative 
of  public  policy,  and  violative  of  public  pol- 
icy as  expressed  by  the  statutes  of  this  state. 
The  testator  has  no  inherent  right  to  keep  his 
estate  from  the  courts  given  Jurisdiction  to 
administer  the  same.  To  declare  such  a  pol- 
icy would  be  a  very  dangerous  precedent. 
This  court  has  heretofore  indicated  the  views 
we  entertain  upon  this  question.  Southworth 
V.  Southworth,  173  Mo.  59,  73  S.  W.  129.  We 
therefore  hold  this  paragraph  void  and  of 
no  effect.  This  was  the  view  entertained  by 
the  learned  trial  Judge,  and  we  but  add  our 
approval  to  his  judgment  thereon. 

4.  We  now  reach  the  problematical  part  of 
this  contest  Plaintiff  claims  that  with  the 
portions  eliminated,  as  we  have  here  indi- 
cated should  be  eliminated,  then  the  whole 
scheme  of  the  testator  for  the  disposition  of 
his  property  has  been  changed,  and  what  is 
left  does  not  express  the  will  of  the  testator. 
If  this  is  true,  then  the  whole  of  paragraph 
5  and  paragraph  6  must  fail,  for  in  these  two 
paragraphs  we  find  the  general  scheme  of  the 
testator  for  the  disposition  of  his  property. 
We  do  not  agree  with  counsel  for  the  plaintiff 
In  their  contention  that  paragraph  8  of  this 
will  seriously  affects  or  becomes  a  part  of 
the  testator's  general  scheme.  This  general 
scheme  we  think  is  found  in  paragraphs  5  and 
6,  for  in  these  the  bulk  of  the  estate  receives 
Its  disposition.  Paragraph  7  simply  provides 
the  Instrument  or  person  for  the  execution  of 
the  will,  and  paragraph  S  simply  expresses  an 
erroneous  idea  of  the  power,  which  the  testa- 
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tor  tbonght  be  conld  invest  In  this  Instru- 
ment or  agent  Both  of  these  paragraphs 
conld  be  strldcen  from  the  will,  and  yet  the 
general  scheme  of  the  testator  as  to  the  dis- 
position of  his  property  remain  intact,  so 
that  as  to  the  effect  of  ellminatlug  the  eighth 
paragraph  we  find  no  trouble.  The  serious 
questiou  is  in  the  elimination  of  the  last 
clause  of  the  fifth  paragraph.  We  find  no 
case  exactly  in  point  Ail  will  cases  are  de- 
cided upon  the  peculiarities  of  the  different 
Instruments  presented,  so  that  in  the  cases  we 
have  judicial  expressions  peculiarly  applica- 
ble to  the  Instrument  then  before  the  court 
In  each  case.  At  best  the  cases  but  suggest 
thoughts  of  value  in  tbe  consideration  of  the 
question  in  hand. 

Reverting  to  the  sole  proposition  left  in 
this  case,  we  are  asked  to  say  that  by  strik- 
ing from  this  will  the  last  clause  of  para- 
graph 5  tbe  whole  scheme  of  the  testator 
has  been  changed  and  we  would  therefore 
be  making  for  him  a  new  will  If  the  remain- 
der were  permitted  to  stand  as  his  will.  We 
tbluk  not.  What  was  the  general  scheme  of 
tbe  testator  for  the  disposition  of  his  prop- 
erty? Tbis  can  be  determined  by  what  he 
says  as  to  tbe  bulk  of  tbe  property.  The 
minor  gifts  cut  but  little  figure  in  this  ease. 
But  answering  our  own  question,  what  was 
testator's  general  scheme,  as  appears  from 
this  will,  and  gathering  such  intent  from 
within  the  four  comers  thereof,  and  con- 
sidering valid  as  well  as  invalid  portions? 
First,  we  find  a  purpose  to  husband  and  bold 
tlie  property  in  the  hands  of  the  testator's 
blood  relatives.  Second,  we  find  a  desire  up- 
on his  part  that  the  son  have  one-third  of  bis 
estate  absolutely,  tborongbly  in  keeping  with 
the  first  general  purpose.  Third,  we  find  the 
desire  upon  the  part  of  tbe  testator  that  each 
of  his  daughters  have  tbe  benefit  of  one-third 
of  his  estate  for  and  during  their  life,  with 
remainder  over  to  testator's  blood  relatives, 
likewise  in  keeping  with  the  first-named  gen- 
eral purpose.  The  only  change  contended  for 
by  plaintur,  save  and  except  such  as  she 
imagines  comes  through  tbe  striking  out  of 
tbe  eighth  paragrapti,  is  this,  that  with  the 
last  clause  of  paragraph  6  stricken  out,  plain- 
tiff has  a  full  life  estate  in  trust,  but  with 
that  clause  in  the  will  she  has  less  than  a  life 
estate,  and  for  that  reason  we  liave  changed 
the  scheme  of  disposition  by  striking  out 
such  clause  In  this  plaintiff  argues  too 
much.  Clauses  of  wills  may  be  Invalid  for 
several  reasons.  They  may  violate  express 
statutes,  as  in  the  Fair  Will,  132  Gal.  623, 
60  Pac.  442,  64  Pac.  1000,  84  Am.  St  Rep.  70; 
they  may  violate  public  policy ;  they  may  be 
too  indefinite  and  uncertain  to  be  enforced 
at  all  by  tbe  courts,  as  in  Board  of  Trustees 
V.  May  (Mo.  Sup.)  99  S.  W.  1093;  or  they 
may  be  too  indefinite  and  uncertain  In  terms 
to  overcome  previous  express,  clear,  and  defi- 
nite terms  theretofore  found  In  tbe  same  in- 
strument as  in  the  case  at  bar.  There  may 
be  other  reasons  for   invalidity  of  specific 


clauses  in  wills,  but  these  will  suffice  to  il- 
lustrate the  Idea  we  have.  But  for  whatever 
reason  the  clause  or  clauses  are  declared  in- 
valid, it  does  not  always  follow  that  tbe  gen- 
eral scheme  of  the  testator  has  been  changed 
and  the  whole  will  must  fail.  However,  the 
reason  for  declaring  the  clause  Invalid  may 
lend  some  light  upon  the  question  as  to 
whether  or  not  the  general  scheme  has  been 
changed  by  the  elimination  of  the  particular 
clause.  In  tbe  case  at  bar,  had  the  last  clause 
of  paragraph  5  been  as  clear,  definite,  and 
certain  in  its  terms,  as  was  tbe  grant  ex- 
pressed in  the  first  part  of  said  paragraph, 
then  it  would  have  modified  and  changed  the 
first,  and  we  would  have  had  there  an  ex- 
pression of  the  scheme  of  the  testator.  But 
we  have  held  upon  the  contention  of  the 
plaintiff  that  the  language  here  used  was  too 
indefinite,  uncertain,  and  ambiguous  to  modi- 
fy the  first  clause^  and  therefore  by  parity  of 
reasoning  it  must  be  too  indefinite  and  uncer- 
tain to  express  any  general  scheme  of  the 
testator.  Plaintiff  is  in  the  attitude  of  say- 
ing that  it  is  too  indefinite,  uncertain,  and  am- 
biguous to  modify  the  scheme  of  disposition 
as  expressed  In  the  first  clause,  yet  it  is  clear, 
definite,  and  certain  enough  to  show  a  scheme 
of  disposition  other  than  that  expressed 
in  the  first  clause,  and  when  we  cut  it  out  tbe 
scheme  as  left  in  the  first  clause  is  not  the 
general  scheme  of  disposition  in  the  mind 
of  the  testator.  We  cannot  assent  to  tbis 
reasoning.  If  by  cutting  out  this  last  clause 
we  have  written  for  the  testator  a  new  will, 
it  must  l>e  because  there  are  such  definite 
and  certain  language  in  the  last  clause  as 
would  show  a  scheme  and  purpose  of  dispo- 
sition within  Itself.  If  it  Is  definite,  clear, 
and  certain  enough  to  show  that  then  it  is 
definite,  certain,  and  clear  enough  to  modify 
the  first  clau.se,  and  we  have  erred  in  cutting 
it  out  as  invalid.  We  are  not  satisfied  that 
the  elimination  of  this  latter  clause  so  chan- 
ges the  general  scheme  of  the  testator  as  to 
invalidate  this  will,  or  even  paragraphs  5  and 
6  thereof,  which  are  the  dependent  para- 
graphs. We  think  tbia  can  be  cut  out  and  tbe 
general  scheme  as  heretofore  outlined  still 
remain. 

We  have  read  with  care  the  Judgment  en- 
tered by  tbe  learned  trial  judge,  and  it  suffi- 
ciently covers  tbe  full  situation  of  this  case. 
In  this  judgment,  which  upholds  the  will, 
save  and  except  the  two  clauses  indicated  as 
Invalid,  and  construes  the  remaining  portions 
of  the  will,  the  trial  court  was  right  and  tbe 
judgment  Is  affirmed.  All  concur,  except 
WOODSON,  J.,  not  sitting. 


BAUMHOPF  V.  ST.  LOUIS  &  K.  R.  00.  etal. 

(Supreme  Court  of  Missouri,  Division  No.   1. 
May  29,  1907.) 

1.  Specific  Pekfobmance  —  Contbacts  Bh- 
fobceable — contbact  to   dei.iveb   stock. 
Specific  performance  of  a  contract  to  de- 
liver corporate  stock  will  lie,  where  the  stock's 
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pecuniary  vmlne  is  not  provable,  and  In  conae- 
qoence  one  may  not  have  adequate  damages  at 
law. 

[£:d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  |  203.] 

2.  JuDOMKNT— Rb8  Judicata. 

Plaintiff  built  a  railroad  under  a  contract 
to  receive  bonds,  money,  and  stock  of  the  com- 
pany deposited  with  a  trust  company,  and  sued 
to  recover  the  money  and  the  value  of  the  stock, 
and  to  enforce  a  lien  therefor;  the  trust  com- 
pany being  dismissed  as  a  party.  He  was  ad- 
judged a  lien,  recovery  of  the  money,  and  to 
be  entitled  to  receive  $25,000  in  paid-up  shares 
of  the  railroad  company's  capital  stock.  No 
money  judgment  was  rendered  for  the  stock,  be- 
cause it  was  not  shown  to  possess  pecuniary 
value.  Held,  that  the  judgment  did  not  pre- 
clude him  from  suing  in  equity  to  compel  the 
trust  company  to  deliver  him  the  certificate  of 
the  stock,  and  to  compel  the  railroad  company 
to  transfer  the  shares  upon  its  books. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  30,  Judgment,  {$  110^1106.] 

S.  Samb— Bar— Splittino  Causes  of  Action. 
Plaintiff  was  not  barred  from  recovering  in 
the  second  suit  on   the   theory  that  It  was  a 
splitting  of  a  cause  of  action. 

Appeal  from  St.  Louis  Circuit  Court ;  Rob- 
ert M.  Foster,  Judge. 

Suit  by  George  W.  Baumhofl  against  the 
St.  Louis  &  Kirkwood  Railroad  Company 
and  another.  Defendant  railroad  company 
nppeals  from  a  decree  for  complainant  Af- 
firmed. 

Jefferson  Chandler,  T.  U.  Pierce,  and  S.  P. 
McCbesney,  for  appellant.  Lehmann  &  Leb- 
mann,  for  respondent. 

LAMM,  J.  Plaintiff,  suing  in  equity  for 
specific  performance,  sought  to  compel  de- 
fendant trust  company  to  deliver  to  him  a 
certain  certificate  No.  2  for  250  shares  of  the 
full-paid,  nonassessable  capital  stock  of  tbe 
defendant  railroad  company  held  by  the  form- 
er in  trust  under  a  contract,  and  to  compel 
the  railroad  company  to  transfer  said  shares 
of  stock  to  him  upon  its  books  in  the  manner 
and  form  prescribed  by  its  by-laws,  and  for 
such  further  and  general  relief  as  may  be 
deemed  just  and  equitable.  Tbe  decree  went 
as  prayed.  Tbe  trust  company  made  no  de- 
fense, so  far  as  disclosed,  and  abides  the  de- 
cree ;  the  railroad  company  (hereinafter  call- 
ed defendant)  alone  appealing. 

Defendant  makes  two  questions  here: 
Thus:  (a)  "The  court  erred  In  holding  that 
tbe  former  suit  was  not  res  adjudicate,  and 
did  not  finally  dispose  of  tbe  suit  in  con- 
troversy ;"  and,  (b)  "the  court  erred  in  hold- 
ing that  plaintiff  could  split  up  his  cause  of 
action,  and  could  legally  maintain  bis  pres- 
ent suit"  To  dispose  of  these  propositions 
understandlngly,  it  will  be  necessary  to  sum- 
marize here  the  history '  of  a  former  case 
(called  herein  the  "lien  case"),  viz. :  In  1895 
plaintiff  and  defendant  entered  into  a  con- 
tract in  writing,  whereby  plaintiff  agreed  to 
build  and  equip  for  defendant  an  electric 
railroad  from  the  limits  of  St  Louis  city  to 
a  lo<al  point  in  St  Louis  county,  known  as 
"Meramec  Highlands,"  on  a  line  shown  by 


plats  called  for  and  attached.  The  scheme 
contemplated  that  defendant  should  Issue  300 
bonds  of  $1,000  each,  due  in  20  years,  with 
0  per  cent,  semiannual  interest  coupons  at- 
tached, to  be  secured  by  a  good  and  sufficient 
first  mortgage  deed  conveying  to  said  trust 
company  its  properties,  real,  personal,  and 
mixed,  and  all  its  franchises,  and  should  de- 
liver said  mortgage  deed,  said  bonds,  with 
$25,000  of  its  capital  stock  (duly  endorsed  by 
tbe  person  in  whose  name  said  stock  may 
stand  upon  defendant's  books),  and  also  cer- 
tain bonus  subscriptions  to  the  trust  company, 
and  tbe  trust  company  at  certain  designated 
times  should  turn  over  certain  of  said  bonds 
to  plaintiff  as  part  payment  for  building  and 
equipping  said  road,  and,  upon  full  perform- 
ance, was  to  turn  over  to  plaintiff  enough 
more  iMnds  to  make  $250,000  in  bonds,  and 
turn  over  to  him  said  $25,000  of  capital  stock 
and  so  much  as  $5,000  of  said  bonus — aggre- 
gating in  cash,  stock  and  lx>nds  $2S0,000  in 
full  consideration  for  due  performance.  The 
bonds  were  issued,  the  mortgage  deed  execut- 
ed, and  defendant  caused  to  be  issued  a  cer- 
tificate for  $25,000  in  face  value  of  its  full- 
paid,  nonassessable  capital  stock,  to  wit,  cer- 
tificate No.  2  for  250  shares,  standing  in  the 
name  of  one  Pitman,  trustee,  bearing  his 
blank  indorsement  attested  by  Its  secretary, 
and  did  cause  said  bonds,  mortgage  deed, 
stock  certificate,  and  bonus  subscription  to 
come  into  the  hands  of  said  trust  contpany,  to 
be  held  and  dealt  with  under  said  construc- 
tion and  equipment  contract.  Presently  plain- 
tiff entered  upon  performance,  and  from 
time  to  time  received  from  the  trust  company 
part  payment  in  bonds.  There  came  a  time 
when  he  had  taken  down  his  full  quota  of 
bonds,  and,  claiming  full  performance,  de- 
manded of  the  trust  company  full  payment 
But  a  squabble  arising  at  that  time  between 
plaintiff  and  defendant  the  trust  company, 
under  notice  from  defendant  not  to  make  full 
payment,  declined  to  do  so,  and  a  suit  fol- 
lowed. 

It  will  be  convenient  to  follow  with  some 
particularity,  not  only  the  pleadings,  but  oth- 
er parts  of  the  record  In  such  suit  (the  lien 
case),  because  in  those  pleadings  and  in  that 
record  (made  part  of  the  record  of  the  case  at 
bar)  are  laid  away  the  facts  relied  upon  by 
defendant  to  show  res  judicata  and  a  splitting 
of  a  cause  of  action,  1.  e.,  estoppel  by  record. 
It  seems  defendant,  having  entered  into  pos- 
session of  the  railroad  and  its  equipment, 
turned  round  and  leased  them  to  another  cor- 
poration known  as  the  "Highland  Scenic  Rail- 
road Company."  In  this  fix  plaintiff  took 
steps  to  fasten  a  contractor's  lien  upon  the 
roadbed,  rolling  stock,  etc.,  under  art  4,  c. 
47,  Rev.  St  1899  [Ann.  St  1006,  pp.  2324- 
2382],  providing  for  liens  of  contractors,  ma- 
terialmen, and  laborers  against  railroads,  de- 
signing to  make  said  lien  have  precedence  over 
said  $300,000  incumbrance.  Having  in  due 
time  filed  his  lien  paper  with  the  circuit  clerk, 
and  served  defendant  and  the  said  Scenic 
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Company  with  a  copy,  he  sued  to  recover  $30,- 
000.  as  the  balance  dne  him  under  his  con- 
tract, and  to  foreclose  hta  Hen,  making  three 
corporations,  viz.,  both  the  present  defend- 
ants (the  St.  Louis  Union  Trust  Company  be- 
ing Impleaded  under  Ita  former  name  of  "St. 
Louis  Trust  Company")  and  the  Scenic  Com- 
pany parties  defendant.  The  Hen  case  was 
tried  on  an  amended  petition,  wherein  plaln- 
tur  pleaded  the  Incorporation  of  the  three 
defendants,  set  forth  his  construction  and 
equipment  contract,  averred  due  performance, 
alleged  the  facts  entitling  him  to  a  lien,  ad- 
mitted the  receipt  of  $250,000  In  bonds  by 
way  of  part  payment,  averred  nonpayment  of 
the  stock  and  bonus  through  the  wrongful 
Interference  of  the  railway  company,  and 
prayed  Judgment  against  the  latter  company 
(defendant  here)  for  the  sum  of  $30,000  bal- 
ance due  and  unpaid  under  the  terms  of  the 
contract,  and  that  such  Judgment  be  made  a 
lien,  that  the  same  be  foreclosed,  and  that  the 
Scenic  Company  be  compelled  to  show  Its 
interest  and  be  bound  by  the  Judgment  The 
t>etitIon  also  contained  an  averment  that  the 
lease  to  the  Scenic  Company  was  "a  pretend- 
ed lease,"  and  another  to  the  effect  that  the 
said  capital  stock  was  to  be  of  the  value  of 
$25,000,  and  still  others  questioning  that  de- 
fendant's stock  was  full  paid  and  nonassess- 
able as  contemplated  In  the  contract.  The 
tmst  company  filed  a  separate  answer  ad- 
mitting the  contract,  that  plaintiff  entered  up- 
on its  performance — the  filing  of  the  lien 
paper — that  the  railroad  company  entered  In- 
to poBsessiou  and  began  operating  the  rail- 
road, the  deposit  of  the  mortgage  deed,  bonds, 
and  sto(^  certificate  with  It,  and  that  the 
railroad  company  had  notified  It  not  to  deliver 
the  stock  to  the  plaintiff ;  but  it  denied  that 
It  had  refused  such  delivery,  and  averred  It 
was  now  willing  to  deliver,  and  had  no  knowl- 
edge or  Information  sufficient  to  form'a  belief, 
and  therefore  could  neither  admit  nor  deny 
that  the  stock  was  to  be  of  the  value  of  $25,- 
000.  After  admitting  some  and  denying  other 
allegations  not  material  here,  the  answer 
pleaded  matter  Intended  to  defeat  any  pref- 
erence of  plaintiff's  lien  over  the  mortgage 
Indebtedness,  and  Immaterial  matter  relating 
to  the  bonus.  The  bonds  having  gone  Into 
circulation,  the  life  of  this  answer  was  the 
protection  of  said  mortgage  indebtedness  from 
any  preference  In  favor  of  plaintiff  for  the 
nnpaid  contract  price,  and  Issue  was  Joined 
by  a  reply.  Thereafter  the  Scenic  Company 
filed  Its  separate  answer,  directing  Itself,  in 
the  first  Instance,  to  the  allegation  that  it 
held  under  "a  pretended  lease."  It  says  Its 
lease  was  quite  to  the  contrary,  to  wit,  "valid 
and  lawful";  that  plaintiff  had  abandoned 
bis  contract  without  substantial  perform- 
ance; had  been  paid  an  amount  largely  in 
excess  of  the  value  of  his  labor  and  material ; 
that  the  Hen  paper  damaged  the  property  of 
tlie  defendant  as  lessee,  In  that  It  stated  that 
plaintiff's  claim  for  a  large  sum  of  money 
and  the  account  filed  are  "true  and  correct," 


whereas  such  statement  was  "wholly  false 
and  defamatory  and  libelous" ;  that  plaintiff 
"without  probable  cause  and  well  knowing 
that  the  statement  filed  by  him  (to  wit.  the 
Hon  paper)  was  wholly  false,  did  maliciously, 
and  for  the  purpose  of  Injuring  this  defend- 
ant, destroying  Its  credit,  and  crippling  it  in 
the  operation  of  said  railroad,  utter  and  pub- 
lish said  false  statement,  etc.;  that  It  had 
desired  to  Issue  $100,000  In  bonds  and  borrow 
said  amount,  etc.,  and  had  been  unable  to  do 
so  by  reason  of  the  premises ;  that  the  mar- 
ket value  of  Its  bonds  was  destroyed,  and 
they  became  unsalable,  etc.,  to  Its  damage 
In  the  sum  of  $20,000  for  which  it  prayed 
Judgment  I'he  railroad  company  filed  Its 
separate  amended  answer,  admitting  the  con- 
tract but  denying  performance,  and  setting 
forth  a  schedule  of  faults,  defaults,  etc.  Said 
answer  admitted  the  execution  and  deposit 
with  the  trust  company  of  the  mortgage  deed, 
bonds,  stock,  and  bonus  subscriptions ;  aver- 
red that  the  stodc  was  fully  paid  up  and 
nonassessable  within  the  purview  of  the 
scheme  as  understood  and  participated  In  by 
plaintiff,  put  plaintiff  upon  his  proof  on  the 
allegations  pertaining  to  the  Hen,  admitted 
plaintiff  obtained  possession  of  the  bonds 
from  the  trust  company  but  averred  that  he 
got  possession  wrongfully  and  that  the  trust 
company  participated  In  such  wrongful  de- 
livery, put  in  Issue  the  allegation  that  the 
trust  company  had  refused  to  deliver  the 
stock  to  plaintiff  but  averred  that  plaintiff 
was  not  entitled  to  receive  said  shares  of 
stock  and  that  defendant  had  so  notified  said 
trust  company,  admitted  notifying  the  trust 
company  not  to  pay  over  $5,000  of  the  bonus 
subscription  In  its  hands  and  made  affirmative 
allegations  pertaining  to  said  bonus  subscrip- 
tion not  material  here,  admitted  the  lease  to 
the  Scenic  Company,  said  It  was  an  honest 
and  valid  lease,  that  said  company  had  con- 
trol and  possession  of  the  railroad,  averred 
that  time  was  of  the  essence  of  plaintiff's 
contract  and  that  he  had  defaulted  In  that 
rc.'iard.  The  answer  then  pleaded  the  waiver 
of  the  mechanic's  lien  by  the  contract  provi- 
sions for,  and  acceptance  of,  other  security,  to 
wit,  the  bonds,  bonus,  and  stock  aforesaid; 
and,  finally,  by  an  array  of  allegations  relat- 
ing to  omissions  and  nonperformance  by 
plaintiff,  the  answer  predicated  damages  In 
the  amount  of  $40,000  In  falling  to  perform 
within  the  contract  time,  which  damages  It 
claimed  from  plaintiff  alone,  and  $110,000 
additional  damages  for  nonperformance  and 
mlsperformance  In  other  particulars  and  In 
wrongfully  getting  possession  of  said  bonds. 
The  latter  item  of  damage  defendant  s.Tld 
accrued  to  it  from  the  wrongful  conduct  of 
the  trust  company  and  plaintiff.  Inter  scso, 
in  delivery  and  accepting  delivery  of  said 
bonds  before  the  work  was  completed,  In  vio- 
lation of  the  contract  and  Judgment  was  de- 
manded against  plaintiff  and  defendant  trust 
company  for  that  sxmi. 
It  seems  that  presently  the  mortgage  secur- 
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iBg  the  $300,000  bond  lasne  was  released,  pay- 
ment being  made  tbrough  some  refinancing 
scheme.  Tberenpon  tbe  trust  company  con- 
ceived it  had  no  further  Interest  In  tbe 
suit,  and  filed  Its  formal  disclaimer  of  In- 
terest. Thereupon  the  plaintiff  dismissed  bis 
suit  as  against  said  trust  company.  This 
was  in  January,  1898,  and  the  following  rec- 
ord entry  was  made:  "On  motion  of  plain- 
tiff by  attorney  it  is  ordered  by  the  court 
that  this  cause  be  dismissed  as  to  the  defend- 
ant, the  St  liouis  Trust  Company."  We 
deem  It  of  importance  to  observe  right  here 
tliat  no  exception  was  taken  to  the  dismissal 
of  the  trust  company;  that  tbe  order  of  dis- 
missal was  never  set  aside;  and  that,  though 
the  dismissal  was  questioned  and  threshed 
over  long  afterwards  at  the  trial  of  the 
lien  case,  yet,  to  all  intents  (for  legal  pur- 
poses), the  trust  company  disappeared  from 
that  case  as  a  party  litigant  in  January,  1898, 
so  that  tbe  lien  case  in  its  legal  aspect  stands 
precisely  as  if  the  trust  company  never  had 
been  a  party.  Issue  was  Joined  by  plain- 
tiff's filing  replies  to  the  separate  answers 
of  tbe  Scenic  Company  and  the  railroad  com- 
pany, and  that  was  the  status  of  matters  for 
over  a  year,  and  during  several  terms  of 
court  In  May,  1899,  tbe  Hen  case  came  on 
for  trial  to  the  court  without  a  Jury.  By 
tbe  trend  of  tbe  evidence  Introduced,  all  of 
which  Is  reintroduced  In  the  case  at  bar,  and 
of  the  Instructions  given  and  refused  (like- 
wise appearing  In  this  record),  it  appears 
that  the  lien  case  was  tried  by  plaintiff, 
speaking  on  broad  lines,  on  the  theory  that 
he  had  fully  performeid  bis  contract  and 
was  entitled  to  his  full  pay,  that  he  baa 
received  In  bonds  $250,000,  and  that  by  rea- 
son of  tbe  allegations  In  his  petition  and  tbe 
probative  force  of  his  proof  sustaining  the 
same  he  was  entitled  to  a  Judgment  for  the 
balance  of  his  pay  withheld  by  tbe  railroad 
company  and  which,  he  contended,  was  of 
the  value  of  $30,000,  for  which  sum  he  was 
entitled  to  a  Hen  and  a  foreclosure  thereof ; 
and  was  tried  on  the  theory  of  defendants 
that  plaintiff  bad  not  performed,  that  heavy 
damages  resulted  from  his  nonperformance 
and  misperformance,  that  he,  at  least  had 
waived  his  Hen,  and,  further,  that  as  to  the 
stock  item  plaintiff  was  oompeUed  to  take 
that  Item  of  pay  in  stock,  that  if  there  was 
a  wrongful  conversion  of  the  stock  left  in 
escrow  with  the  trust  company  no  Hen  could 
be  adjudged  against  tbe  railroad  property 
as  an  Incident  to  a  Judgment  for  such  con- 
version. 

So  much  for  the  theories  of  the  litigants 
nisi.  But  tbe  trial  Judge  also  bad  theories, 
and  must  be  reckoned  with  on  that  score, 
since  his  Judgment  presumably  was  predicat- 
ed on  his  own,  rather  than  on  litigants' 
vlewa  Anent  his  theory  on  the  stock  item, 
the  first  glimpse  we  get  of  it  was  at  tbe 
commencement  of  the  trial.  It  seems  that 
tbe  trust  company  having  been  dismissed  out 
of  tbe  case,  the  other  defendants  asked  leava 


to  amend  their  answers  so  as  to  raise  the 
question  of  defect  of  parties  defendant.  Leave 
to  amend  was  refused,,  and.  In  doing  so,  tlia 
court  said:    "I  don't  see  that  It  (the  trust 
company)  Is  actually  a  necerfsary  party,  either 
on  plaintiff's  theory  or  on  defendants'  theory 
of  this  case.    I  don't  see  how  an  order  could 
issue  against  the  St.  Louis  Trust  Company 
to  turn  over  the  stock  to  the  plaintiff."  Later 
the  court  put  Itself  In  bonds  somewhat  by 
instructions,  and  Its  theory  on  the  stock  Item 
iB'  further  somewhat  foreshadowed  In  their 
terms.    Thus,  it  instructed  (itself)  that  "there 
is  no  evidence  In  this  case  showing  the  mar- 
ket value,  as  such,  of  the  said  capital  stock 
stipulated  In  tbe  contract  to  be  delivered  to 
said  Baumhoff";  and  further,  that,  "If  tbe 
plaintiff   is   entitled   to    recover   the   value 
of  said  capital  stock,  be  is  entitled  to  re- 
cover the  highest  value  which  It  may  have 
possessed  at  any  time  after  he  was  entitled 
to  recover  the  same,  and  prior  to  the  begin- 
ning of  this  suit,  not  exceeding  the  sum  of 
$25,000";    and,   further,   that  "no  Judgmrait 
establishing  a  contractor's  lien  upon  a  rail- 
road can  be  rendered,  unless  a  breach  of  con- 
tract is  shown,  even  though  the  court  find 
from  the  evidence  that  the  St  Louis  &  Kirk- 
wood  Railroad  Company  converted  to  Its  own 
use  any  property  deposited  by  it  In  escrow 
with  the  St  Louis  Trust  Company,  no  Hen 
can  be  adjudged   against  any   property  of 
said  railroad  company  as  an  Incident  to  or 
in  connection  with  a  Judgment  against  said 
railroad  company  for  such  conversion";  and 
another   instruction   In   substance   set  forth 
that  if  the  court  found  that  plaintiff  was  en- 
titled to  recover  In  money,  then  tbe  measure 
of  damages  should  be  adjusted  with  due  ref- 
erence to  the  fact  that  the  consideration  to  be 
paid  Included  a  certain  quantity  of  stocks, 
not  money,  and  that  plaintiff  agreed  to  per- 
form tbe  contract  for  the  actual  value  of  tbe 
stocks  at  the  time  plaintiff  was  entitled  to 
them  plus  the  money  payment  out  of  tbe  bon- 
us subscriptions,  and  that  aside  from   any 
damage  by  reason  of  nonpayment  of  the  cash 
from  the  bonus  subscriptions  "the  measure 
of  damages,  if  any,"  must  be  the  value  of 
any  stocks  wrongfully  withheld  from  plain- 
tiff at  tbe  time  of  such  withholding,  estimat- 
ed In  lawful  money  of  tbe  United  States. 
The  Hen  case  was  held  sub  Judlce  until  Oc- 
tober, 1899,  at  which  time  the  court  made  its 
finding   and   rendered  Judgment    It   found 
against  the  counterclaims  of  both  the  rail- 
road defendants;  found  fuU  performance  of 
the  construction  and  equipment  contract  by 
plaintiff,  and  that  be  was  entitled  to  bis  pay, 
etc.    When  it  came  to  the  stock  Item  It  found 
as  follows:    "That  he  (plaintiff)  was  to  re- 
ceive for  the  work  of  constructing  said  road 
*    »    •    $25,000  in  paid  up  shares  of  the 
capital  stock  of  tbe  St.  Louis  &  KIrkwood 
Railroad  Company  (here  follows  other  ele- 
ments of  the  construction  contract) ;    ♦    ♦    • 
that  be  is  entitled  to  receive  $25,000  In  paid 
up  shares  of  the  capital  stock  of  the  St  Louis 
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k.  Klrkwood  Railroad  Company,  and  the  far- 
ther som  of  $5,000  In  cash,  with  interest  on 

said  cash  sum  from  the day  of , 

A.  D.  189—.  The  Court  further  finds  that 
the  said  shares  of  the  capital  stock  of  the 
St.  Louis  &  Kirkwood  Railroad  Company  are 
not  shown  by  the  evidence  'submitted  to  pos- 
sess any  pecuniary  value."  The  Judgment 
entered  was  that  plaintiff  recover  of  the  de- 
fendant railroad  company  ''the  said  sum  of 
$5,897JX>,"  which  sum  Is  confessedly  the  cash 
Item  due  from  the  bonus  subscriptions  plus 
the  interest  thereon,  and  none  other,  and  his 
costs  against  both  of  the  remaining  defend- 
ants; that  plaintiff  have  a  lien  for  said  sum 
on  the  roadbed,  etc.;  and  ttiat  the  same  be 
foreclosed,  etc.  From  this  Judgment  the  de- 
fendant railroad  companies  appealed  to  this 
court,  and  it  was  in  all  things  affirmed  by 
Division  1  in  December,  1902.  171  Mo.  120, 
71  S.  W.  166,  94  Am.  St  Rep.  770.  In  the 
opinion  by  Brace,  P.  J.,  the  Judgment  and 
finding  of  the  St  Louis  circuit  court  are  set 
forth  In  hsec  verba,  and  it  was  said:  "There 
Is  abundant  evidence  in  the  record  to  support 
the  finding  of  the  trial  court"  It  was  fur- 
ther said :  "The  fact  that  he  (plaintiff)  may 
have  had  a  right  of  action  against  the  trust 
company  therefor  (that  is,  for  the  properties 
and  money  held  in  escrow  by  it)  was  no  rea- 
son why  he  should  have  been  forced  to  have 
abandoned  his  lien  and  resort  to  such  ac- 
tion. While  be  was  entitled  to  but  one  satis- 
faction, he  might  have  several  remedies." 

So  much  for  the  lien  case.  And  when  It  Is 
further  stated  that  presently  after  being  af- 
firmed here  said  money  Judgment  was  collect- 
ed on  fl.  fa.,  that  defendant  In-  its  answer 
herein  pleaded  the  former  adjudication  as  a 
bar  by  estoppel,  that  it  substantially  appears 
that  plaintiff  claimed  possession  of  the  stock 
certificate  from  the  trust  company,  but  It 
was  not  turned  over  to  him  because  of  the 
c*ntinaed  objection  of  defendant  and  that 
thereupon  the  present  suit  for  specific  per- 
formance was  Instituted,  we  have  l)efore  us 
all  facts  necessary  to  understand  the  two 
propositions  "A"  and  "B"  relied  upon  to  re- 
verse the  decree. 

1.  Where  the  pecuniary  value  of  corpo- 
rate stock  is  not  provable  (as  here),'  and 
where  in  consequence  one  may  not  have  ade- 
quate damages  at  law,  he  is  not  remediless 
against  those  who  withhold  such  stock  to 
which  he  is  entitled,  but  a  suit  for  specific 
performance  of  a  contract  to  deliver  lies. 
Dennlson  v.  Keasbey  (not  yet  officially  re- 
ported) 98  S.  W.  546,  and  cases  cited;  20  Am. 
&  Eng.  Kncy.  of  Law  (2d  Ed.)  p.  122.  It  Is 
thus  seen  that  on  the  plainest  principles  of 
equity,  unless  plaintUTs  right  to  the  stock 
be  otherwise  barred,  he  Is  entitled  to  bis 
remedy. 

2.  In  considering  whether  plaintiff  is  es- 
topped by  the  Judgment  in  the  lien  case,  it  Is 
well  enough  to  note  that  plaintiff  relies  on 
that  very  Judgment  as  determining  his  right 
to  the  stock.    As  we  grasp  it  the  theory  of 


plaintiff  may  be  said  to  be  that  the  present 
proceeding  Is  In  the  nature  of  an  equitable 
execution  Issued  on  that  Judgment,  that  is, 
an  equitable  proceeding  to  enforce  a  Judgment 
at  law  already  determining  plaintifTs  right; 
that  he  sues  In  affirmance  of  the  Judgment 
On  the  other  hand,  the  defendant  contends, 
in  effect,  that  plaintiff  pursued  his  remedy 
in  that  case  to  its  final  determination;  that 
be  asked  Judgment  for  the  value  of  the  stock, 
and  got  precisely  what  the  proof  showed 
him  entitled  to,  to  wit  nothing.  Therefore 
defendant  argues  that  is  the  end  of  it,  and 
it  may  not  be  vexed  twice — ^nothing  he  got 
then,  and  shall  get  the  same  now.  In  view 
of  these  contrary  views  of  the  Judgment  in 
the  lien  case,  it  will  be  well  enough  present- 
ly to  point  out  precisely  what  was  determin- 
ed in  that  case,  because  the  general  principles 
controlling  res  Judicata  are  not  in  doubt 
The  difficulty  lies  in  the  application  of  those 
principles  to  particular  cases.  For  Instance, 
learned  counsel  for  both  parties  accept  and 
rely  on  the  doctrine  of  Southern  Pacific  R. 
R.  Co.  V.  United  States,  108  U.  S.,  loc.  clt.  48 
et  seq.,  18  Sup.  Ct  27,  42  L.  Ed.  355,  in 
which  Justice  Harlan  said:  "The  general 
principle  announced  in  numerous  cases  is 
that  a  right,  question,  or  fact  distinctly  put 
in  Issue  and  directly  determined  by  a  court 
of  competent  Jurisdiction,  as  a  ground  of 
recovery,  cannot  l)e  disputed  in  a  subsequent 
suit  between  the  same  parties  or  their 
privies;  and,  even  if  the  second  suit  Is  for 
a  different  cause  of  action,  the  right,  ques- 
tion, or  fact  once  so  determined  must,  as 
between  the  same  parties  or  their  privies,  be 
taken  as  conclusively  established,  so  long  as 
the  Judgment  hi  the  first  suit  remains  un- 
modified. This  general  rule  is  demanded  by 
the  very  object  for  which  civil  courts  have 
been  established,  which  is  to  secure  the  peace 
and  repose  of  society  by  the  settlement  of 
matters  capable  of  judicial  detcrmluatiuu. 
Its  enforcement  is  essential  to  the  mainte- 
nance of  social  order;  for  the  aid  of  Judicial 
tribunals  would  not  be  Invoked  for  the  vin- 
dication of  rights  of  person  and  property,  if, 
as  between  parties  and  their  privies,  con- 
clusiveness did  not  attend  the  Judgments  of 
such  tribunals  in  respect  of  all  matters  prop- 
erly put  in  issue  and  actually  determined  by 
them."  In  the  course  of  that  opinion  Jus- 
tice Harlan  reviews  many  cases,  among 
others,  Cromwell  v.  Sac  County,  94  U.  S. 
351,  24  L.  Ed.  195,  and  sums  up  the  doctrine 
of  the  CromweO  Case  by  stating  it  to  be 
this:  "That  a  Judgment  upon  the  merits  con- 
stitutes an  absolute  bar  to  a  subsequent  suit 
upon  the  same  cause  of  action  in  respect  to 
every  matter  offered  and  received  in  evi- 
dence, or  which  might  have  been  offered  to 
sustain  or  defeat  the  claim  In  controversy, 
while,  If  the  second  action  is  upon  a  different 
claim  or  demand,  the  Judgment  in  the  prior 
action  operates  as  an  estoppel  only  as  to 
those  matters  in  issue  or  points  controverted 
upon  the  determination  of  which  the  finding 
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or  Terdlct  traa  rendered;  the  Inquiry  in  such 
case  being  'ai  to  tbe  point  or  question  ac- 
tually litigated  and  determined  in  tbe  origi- 
nal action,  not  wbat  might  have  been  litigated 
and  determined.'  "  InWomach  v.  City  of  St 
Joseph  (not  yet  offlcialiy  reported)  100  &  W. 
443,  tbe  following  exposition  of  tbe  law  of 
res  judicata  was  approvingly  quoted  from  the 
Duchess  of  Kingston's  Case  (2  Smith's  Lead- 
ing Cases,  pt.  2  I8th  Ed.]  p.  734):  "From 
the  variety  of  cases  relative  to  Judgments 
being  given  in  evidence  in  civil  suits,  these 
two  deducti(His  seem  to  follow  as  generally 
true:  First,  that  tbe  Judgment  of  a  court 
of  concurrent  Jurisdiction,  directly  upon  the 
point,  is  as  a  plea,  a  bar,  or  as  evidence,  con- 
clusive between  the  same  parties,  upon  the 
same  matter,  directly  in  question  in  another 
court;  secondly,  that  tlie  judgment  of  a 
court  of  exclusive  jurisdiction,  directly  upon 
tbe  point.  Is,  In  like  manner,  conclusive  upon 
the  same  matter  between  the  same  parties, 
coming  incidentally  in  question  in  another 
court  for  a  different  purpose.  But  neither 
the  judgment  of  a  concurrent  or  ezclusive 
Jurisdiction  is  evidence  of  any  matter  which 
came  collaterally  in  question,  though  within 
their  Jurisdiction,  nor  of  any  matter  inci- 
dentally cognizable,  nor  of  any  matter  to 
be  inferred  by  argument  from  the  Judgment." 
In  Clark  v.  Blair  (C.  C.)  14  Fed.  812,  Me- 
Crary,  Circuit  Judge,  had  under  determina- 
tion a  case  in  point  here,  and  held,  quoting 
from  the  syllabi,  that  "the  Judgment  In  a 
former  suit,  based  upon  the  same  facts,  or 
between  the  same  parties  or  their  privies,  but 
to  enforce  a  different  demand  and  obtain, 
another  form  of  relief,  is  conclusive  only  as 
to  what  was  in  fact  litigated  and  decided  In 
such  suit." 

Attending  now  to  what  was  determined  in 
the  lien  case,  it  will  be  seen  that  plaintiff's 
absolute  right  to  the  stock  was  determined 
by  the  Judgment.  So  much  stands  out  bold- 
ly and  is  clear.  That  Judgment  was  in  all 
things  affirmed  by  this  court,  and,  therefore, 
under  the  authorities  quoted,  all  reagitation 
of  that  question  is  concluded  as  between 
plaintiff  and  defendant  What  else,  if  any- 
thing, was  determined  by  the  lien  judgment? 
When  it  is  seen  that  the  prime  object  of 
that  suit  was  to  establish  and  foreclose  a 
lien  for  any  money  judgment  recovered,  that 
defendant  asked  and  was  allowed  an  instruc- 
tion that  no  damage  for  conversion  of  the 
stock  could  be  enforced  by,  way  of  a  lien, 
that  tbe  court  found  that  no  pecuniary  value 
was  established  for  the  stock,  and  followed 
that  finding  by  assessing  tbe  lien  amount  at 
tbe  $5,000  and  interest  due  plaintiff  out  of 
the  bonus  subscriptions — we  say  all  these 
things  appearing — It  sufficiently  appears  that 
the  force  and  effect  of  tbe  determination  in 
the  lien  case  was  that  plaintiff  was  entitled 
to  two  things — first,  to  the  stock  in  kind; 
and,  second,  to  a  money  judgment  on  the  item 
of  bonus  subscriptions.  Having  so  found, 
.judgment  followed  for  tbe  money,  foreclosure 


of  lien,  and  award  of  execution.  It  must  be 
remembered  that  the  record  before  us  shows 
also  that  tlie  trial  court  was  of  the  opinion 
it  could  not  grant  relief  in  kind  In  the  lien 
case.  It  being  a  suit  at  law,  hence  could  not 
order  the  stock  tpmed  over  to  plaintiff.  This 
appears  in  its  ruling  refusing  leave  to  amend 
the  answers.  These  things  sufficiently  ap- 
pearing, we  are  not  inclined  to  hold  that  tbe 
judgment  In  tbe  lien  case,  either  in  terms 
or  intendment,  undertook  to  assess  plaintifTs 
damage  on  the  stock  item  or  its  value  at 
nothing,  and  then  so  merge  that  Impalpable 
or  shadowy  value  into  the  concrete  money 
judgment  that  he  would  stand  precluded  from 
thereafter  claiming  the  stock  itself.  Why, 
indeed,  should  tbe  trial  court  have  strained 
a  point  to  preclude  plalntirTs  subsequent 
claim  of  stock  solemnly  found  to  be  his?  To 
have  done  so  would  have  been  to  toy  with 
plaintiff's  rights  and  press  to  his  lips  a 
Judicial  Tantalus'  cup.  The  court  did  not 
do  so.  The  force  of  its  Judgment  Is  pre- 
cisely tbe  other  way,  and  should  be  con- 
strued to  mean  that,  as  to  stock,  the  judg- 
ment contented  Itself  with  finding  and  jxiint- 
Ing  plaintiff  to  his  title  in,  and  right  to  pos- 
session of,  the  thing  itself;  a  right  that 
could' not  be  enforced  by  final  process  in  the 
lien  case,  but  must  be  pursued  elsewhere. 
Hence  plaintiff,  having  received  satisfaction 
on  the  money  Judgment,  is  estopped  to  claim 
anything  more  on  that  score.  But  in  so  far 
as  tbe  Judgment  in  the  lien  case  determined 
his  right  to  tbe  stock,  he  has  never  received 
satisfaction  to  this  day.  His  right  being  es- 
tablished, shall  be  have  no  remedy  because 
the  arm  of  'a  law  court  was  too  short  to  give 
him  one?  Under  what  more  favorable  auspi- 
ces could  equity  step  in  with  its  corrective 
power?  It  seems  to  us  that  any  other  con- 
clusion would  be  to  dig  a  pit  and  si)read  a 
net  to  ensnare  tbe  feet  of  justice,  because, 
aside  from  money  value,  the  stock  had  senti- 
mental values,  and  conferred  powers  and 
privileges  upon  its  owner,  for  example,  vot- 
ing power,  the  right  as  a  share  owner  to  a 
voice  and  finger  in  the  corporate  manage- 
ment; all  of  which  are  privileges  given  and 
protected  by  law,  and  which  can  only  be 
exercised  by  the  transfer  of  the  stock  to 
him.  Having  these  property  rights,  it  would 
seem  to  be  paltering  with  the  situation  to 
deny  a  remedy,  unless  we  were  constrained 
to  take  that  course  by  some  inflexible  princi- 
ple of  law.  "Ubi  jus,  Ibi  remedium,"  as  said 
by  counsel. 

If  this  were  a  suit  for  the  value  of  the 
stock,  or  one  based  on  some  alleged  conver- 
sion by  defendant  prior  to  tbe  Hen  case,  the 
doctrine  of  res  Judicata  might  be  held  to  ap- 
ply, because  it  could  with  propriety  be  urged 
that  the  court  had  In  Judgment  the  question 
of  value  in  the  Hen  case.  But,  being  in  ef- 
fect a  suit  to  complete  and  round  out  a  right 
established  by  the  former  Judgment,  it 
ought  to  be  held  good  as  far  as  it  went  In 
Nickerson  t.  Stage  Co.,  10  Cal.  520,  Terry,  C. 
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J.,  quoted  with  approval  the  following  pas- 
sage from  Swiff B  ETvldence:  "Where  the 
cause  and  object  of  both  actions  are  the  same, 
the  Judgment  In  the  prior  bars  the  subseqaent 
suit.  When  the  cause  or  object  of  the  ac- 
tions are  different,  though  the  point  In  dis- 
pute Is  the  same  In  both,  the  prior  Judgment 
is  no  bar  to  the  subsequent  action,  but  the 
Terdlct  Is  matter  of  evidence  to  prove  the 
point."  In  Perry  v.  DIckerson,  85  N.  T.  845, 
38  Am.  Bep.  663,  It  was  held,  quoting  from 
the  syllabus,  that:  "To  sustain  a  plea  of  a 
former  Judgment  in  bar,  it  must  appear  that 
the  cause  of  action  In  both  suits  Is  the  same, 
or  that  some  fact  essential  to  the  mainte- 
nance of  the  second  suit  was  in  Issue  in  the 
first  action,  and  was  decided  adversely  to 
plaintiff.  The  bare  fact  that  two  causes  of 
action  spring  out  of  the  same  contract  does 
not  Ipso  facto  render  a  Judgment  on  one  bar 
to  a  suit  on  the  other."  Litigation  being  only 
"a  means  of  administering  uniform  Justice," 
It  has  been  held  that,  where  plalntitTs  ulti- 
mate right  to  sue  was  not  determined  In  the 
first  proceeding,  or  where  the  determination 
proceeded  upon  some  technical  objection  not 
affecMng  It,  the  first  Judgment  will  constitute 
no  bar  to  the  second  suit  Carmony  v.  Hoob- 
er,  5  ^a.  30.').  It  was  said  by  Mclver,  J.,  In 
Sease  v.  Dobson,  13  8.  E.  530.  34  S.  C.  345, 
that :  "It  Is  true  that  parties  may  and  some- 
times do,  fail  to  obtain  that  Justice  which 
-the  real  facts  entitle  them  to,  by  the  manner 
in  which  their  cases  are  presented  to  the 
conrt;  but  such  an  unhappy  result  ought  al- 
ways to  be  avoided,  If  it  is  practicable  to  do 
BO,  without  infringing  settled  rules  of  law 
which  it  is  essential  to  the  welfare  of  the 
commonwealth  to  preserve  in  their  fullest 
integrity,  for,  t>elng  established  for  the  guld- 
Aaqg  and  control  of  the  whole  community, 
they  should  never  be  distorted  or  strained  to 
suit  the  fancied  Justice  of  a  particular  case." 
Conceding  the  foregoing  dictum  sound, 
nevertheless  we  find  no  Inflexible  principle  of 
law  Impinged  upon  In  granting  relief  to 
plaintiff  In  this  case.  In  getting  at  ultimate 
right,  it  has  been  held  that  a  suit  for  specific 
performance  of  a  contract,  dismissed  on  hear- 
ing on  the  merits,  Is  not  a  bar  to  an  action  at 
law  between  the  same  parties  to  rescind  the 
contract  and  recover  back  money  paid  under 
it  Ballou  V.  Billings,  136  Mass.  807.  The 
Judge  writing  that  case,  Oliver  Wendell 
Holmes,  later  and  now  a  member  of  the 
United  States  Supreme  Court  spoke  for  that 
conrt  In  an  opinion  in  Northern  Assurance  Co. 
V.  Grand  View  Building  Association,  203  U. 
S.  106,  27  Sup.  Ct  27.  61  L.  Ed.  109,  holding 
that  a  suit  at  law  to  recover  on  an  insurance 
policy.  In  which  plaintiff  was  denied  recovery 
AS  the  policy  stood.  Is  not  an  adjudication  that 
the  contract  of  Insurance  cannot  be  reformed 
in  an  after  suit  in  equity.  The  first  suit  had 
proceeded  on  the  theory  that  a  recovery 
could  be  had  without  reformation;  and.  In 
disposing  of  the  question  of  election.  Justice 
Holmes  epigrammatically  said:    "Its  [plain- 


tiff's] choice  of  law  was  not  an  election  but  ax 
hypothesis."  So,  too,  In  Garland  v.  Smith,  164 
Mo.,  loc.  cit  22,  64  S.  W.  183,  It  was  said: 
"Where  the  purpose  and  object  of  the  former 
action  are  the  same  with  the  later  action.  It 
Ib  not  to  be  questioned  that  the  Judgment 
concludes  everything  which  might  have  been 
brought  forward,  although  not  In  fact  pleaded 
or  in  evidence ;  but  where  the  subsequent  ac- 
tion Is  upon  a  different  claim,  the  former  judg- 
ment only  bars  those  things  which  were  in 
issue  or  included  in  the  Issue  In  the  former 
action  or  suit  nor  will  the  judgment  bar  an- 
other cause  which  might  have  been  Joined 
with  the  former  cause  of  action,  but  was  not 
and  if  different  proofs  are  required  to  sus- 
tain two  actions,  the  Judgment  in  one  is  not 
bar  to  the  other" — citing  Cromwell  v.  Sac 
County,  supra.  Many  other  cases  might  be 
cited,  by  parity  of  reasoning  sustaining  the 
decree  in  this  case  against  the  attack  deliver- 
ed by  defendant  in  its  assignment  of  error 
"a";  but  when  It  Is  further  said  that  the 
cause  of  action  and  the  objects  of  the  two 
suits  are  dissimilar,  that  the- trust  company, 
having  been  dismissed  out  of  the  former  suit 
and  included  in  this,  the  parties  are  not  the 
same,  enough  appears  to  give  the  grounds  of 
our  conclusion,  which  Is,  that  the  court  com- 
mitted no  error  in  holding  that  the  lieu  case 
was  not  res  Judicata. 

3.  But  it  Is  contended  by  defendant  that, 
laying  the  Hen  case  and  specific  performance 
case  side  by  side,  it  Is  apparent  plaintiff  has 
split  up  an  entire  cause  of  action,  and,  there- 
fore, Is  estopped  to  maintain  his  last  suit  It 
Is  elementary  law  that  an  Indivisible,  hence 
single  and  entire,  cause  of  action  may  not  be 
split  at  the  whim  of  plaintiff  into  a  series 
of  suits,  to  the  tiarassmeut  of  a  defendant 
The  law  abhors  a  multiplicity  of  suits.  It 
grants  Its  benediction  to  arbitration,  to  com- 
promise, to  accord  and  settlement  It  con- 
cerns the  law  that  there  be  an  end  to  law 
suits.  Plaintiff  may  have  but  one  action  for 
one  entire  wrong,  and  but  one  action  for  one 
entire  contractual  right ;  but  the  rule  against 
the  splitting  of  causes  of  action  does  not  ob- 
tain where  there  Is  one  contract  but  tbe  per- 
formance Is  several.  Here  the  performance  la 
several,  though  the  two  causes  of  action  arose 
on  the  same  contract.  This  Is  a  suit  against 
the  trust  company  to  deliver  the  physical 
custody  of  stock  over  to  plaintiff,  and  to 
compel  defendant  railroad  company  to  trans- 
fer that  stock  on  its  books  in  accordance 
with  Its  by-laws  and  issue  a  new  certificate. 
Performance  of  the  contract  in  kind  was  con- 
templated by  Its  terms.  Failure  to  deliver 
the  stock  and  perform  In  that  behalf  created 
a  single,  entire  cause  of  action  for  specific 
performance.  It  matters  not  that  the  con- 
tract was  violated  in  the  particular  that 
plaintiff  was  not  paid  $5,000  out  of  the  bonus 
8ul>scrlptIons  whereby  plaintiff  had  another 
entire  and  Indivisible  cause  of  action  right- 
fully culminating  In  a  money  Judgment  and 
lien.    One  cause  Is  In  equity,  tbe  other  at  law. 
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thongh  both  spring  from  one  contract  There 
Is  no  merit  In  this  contention.  The  decree 
Is  sustained  by  the  reasoning  of  Christopher 
&  Simpson,  etc.,  Foundry  C!o.  ▼.  Kelley,  91  Mo. 
App.  93,  Perry  y.  Dickenson,  85  N.  Y.  345, 
39  Am.  Rep.  663,  Boyce  t.  Christy,  47  Mo. 
70,  and  other  cases  cited  under  point  2  of 
plaintiff's  brief. 

4.  Finally,  it  is  said,  arguendo,  in  the 
brief  of  plaintiff's  learned  counsel,  as  fol- 
lows: "The  substantive  law  of  the  case  is 
found  in  the  Decalogue  (Exodus  20:  16>" — 
to  wit:  "Thou  Shalt  not  steal."  Replying  to 
that  contention  it  is  argued,  contra.  In  the 
brief  of  defendant's  learned  connsel,  that  the 
foregoing  interdiction  is  not  in  point  here, 
but  that  an  old  case,  decided  by  a  pseudo 
judge,  one  Portia,  reported  in  Merchant  of 
Venice,  act  iv,  scene  1,  is  on  all  fours 
(quatuor  pedlbus) — a  case  known  to  tlie  pro- 
fession as  the  "Found-of-flesb-and-drop-of- 
blood  Case."  These  ingenious  and  rather 
tense  contentions  pro  and  con  have  been  look- 
ed into  for  substance,  and  are  disallowed, 
because  on  the  one  side  there  is  absent  cer- 
tain Tenerable  elements  essential  to  constitute 
larceny,  known  to  scholars  in  Jurisprudence 
as  the  "asportavit,"  the  "animus  furandi," 
and  the  "doll  capaz."  Did  the  defendant 
have  the  stock  in  possession?  No;  ergo 
there  is  no  "asportavlt"  What  of  the  "ani- 
mus furandi"?  Is  there  any?  No.  Is  a 
corporation  in  law  "doll  capax,"  so  that  it 
may  be  guilty  of  larceny?  Doubted,  and  the 
question  reserved.  So,  too.  the  doctrine  of 
Portia's  case  seems  to  be  afield;  for,  In  the 
opinion  handed  down  as  reported  by  Mr. 
Shakespeare,  it  was  held  that  said  pound 
could  only  pass  to  the  plaintiff  on  a  condi- 
tion subsequent,  viz.:  His  "lands  and  goods 
are  by  the  laws  of  Venice  confiscated  to  the 
state  of  Venice"  If  (much  virtue  In  that  "if) 
in  the  cutting  thereof  by  plaintiff  "one  drop 
of  Christian  blood"  was  shed.  Accordingly, 
observe  that  plaintiff  in  that  case  entered  a 
remittitur  for  the  pound,  in  fact,  suffered  a 
nonsuit,  rather  than  face  the  loss  of  all  his 
assets,  real,  personal,  and  mixed,  while  here 
defendant  concedes  plaintiff  the  pound  Itself, 
and  says  he  has  it  Is  Portia's  law  law?  We 
may  answer  that  question  In  the  phrase  of  the 
same  learned  reporter  in  another  case  (see 
Hamlet's  case) — ^to  wit:  "Ay,  marry,  Is't; 
crowner's  quest  law."  Thus  It  falls  out  that 
the  last  questions  raised  may  be  put  aside  as 
mere  flotsam  and  Jetsam. 

The  decree  was  right  and  should  be  af- 
firmed.   Let  It  be  so  ordered.    All  concur. 


CITY  OF  ST.  LOUIS  y.  DE  LASSUS. 

(Supreme  (3onrt  of  Missouri,  Division  No.  2. 

July  1,  1907.) 

1.  Courts  —  Appeai,  —  Natdbe  of  Jubisdic- 

TION. 

The  Snpreme  Court  has  Jurisdiction  of  an 
appeal  by  the  city  of  St.  Louis  from  a  judgment 
for  defendant,  in  an  action  to  recover  a  fine  for 


the  violation  of  an  ordinance  of  that  city,  oa 
the  ground  that  the  ordinance  was  unconstitu- 
tional. 

2.  MUNICIPAI.     COBFOBATIORB— ObDINAHCES— : 

Consisii:not  with  Statutkb. 

Rev.  St  1890,  {  2243  [Ann.  St  1906,  p. 
1421],  provides  ttiat  every  person  who  snail 
expose  for  sale  any  goods,  wares,  or  merchan- 
dise, or  keep  open  any  ale  or  porter  house, 
grocery,  etc,  on  Sunday,  shall  be  guilty  of  a 
misdemeanor.  Section  2244  TAnn.  St  1906, 
p.  1422]  provides  that  section  2243  shall  not 
prevent  the  sale  of  any  drugs,  provisions,  or 
other  articles  of  immediate  necessity.  Const, 
art  9,  S  23  [Ann.  St.  1906,  p.  2711,  provides 
that  the  charter  of  the  city  of  St  Louis  shall 
be.  in  harmony  witli,  and  subject  to,  the  0>nsti- 
tntion  and  laws  of  the  state.  An  ordinance  of 
that  city  forbids  the  keeping  open  of  meat  sbopa 
or  the  sale  of  meat  therein  after  9  o'clock  in  the 
forenoon  on  Sunday.  Held,  that  the  fact  that 
the  ordinance  forbids  the  keeping  open  of  shops 
or  the  sale  of  meat  after  9  o  clock,  whereas  sec- 
tion 2243  forbids  the  sale  of  goods,  wares,  or 
merchandise  at  any  time  on  Sunday,  did  not 
create  any  repugnancy  between  them. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  86,  Municipal  Corporations,  {t  1311-1313.J 

3.  Same. 

That  such  ordinance  provides  that  the  fine 
for  a  violation  thereof  shall  be  not  less  than 
$25  nor  more  than  SlOO,  while  section  2243 
[Ann.  St  1906,  p.  1421]  provides  that  the  fine 
shall  not  be  more  than  $50,  does  not  create 
any  repugnancy  between  them.  , 

[Kd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  H  1311-1318.1 

4.  Constitutional    Law  —  Class    Lkoislao 
TioN— Regulation  or  Occupations. 

Rev.  St.  1899,  i  2243  [Ann,  St  1906,  p. 
1421],  provides  that  every  person  who  shall  ex- 
pose for  sale  any  goods,  wares,  or  merchandise, 
or  shall  keep  open  any  ale  or  porter  house, 
grocery,  etc.,  on  Sunday,  ghali  be  guilty  of  mis- 
demeanor. Section  2244  [Ann.  St  1006,  p. 
1422]  provides  that  section  2243  shall  not  pre- 
vent the  sale  of  any  drugs,  provisions,  or  other 
articles  of  immediate  necessity.  Const  art  4, 
{  53  [Ann.  St.  1906,  p.  197],  prohibits  class  legU- 
lation.  Held,  that  a  city  oidinance,  forbidding 
meat  shops  to  keep  open  or  the  sale  of  meat 
therein  after  9  o'clock  in  the  forenoon  on  Sun- 
day, was  not  in  violation  of  Const  art  4,  {  53. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  {  660.] 

Appeal  from  St  Louis  Court  of  Criminal 
Correction;    Hiram  N.  Moore,  Judge. 

Action  by  the  city  of  St  Louis  against  J. 
F.  De  I>asgus  to  recover  a  fine  for  a  violation 
of  an  ordinance  prohibiting  meat  shops  to 
keep  open  or  the  sale  of  meat  therein  after 
0  o'clock  in  the'  forenoon  on  Sundays.  BYom 
a  Judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  remanded. 

Chas.  W.  Bates  and  BenJ.  H.  Charles,  for 
appellant    BenJ.  F.  Clark,  for  respondent 

GANTT,  3.  This  Is  a  civil  action  by  the 
city  of  St  Louis  against  the  defendant  to  re- 
cover a  fine  for  the  violation  of  an  ordinance 
of  said  city  numbered  10,991,  or  section  1398 
of  the  general  ordinances  of  said  city  approv- 
ed April  8,  1900,  which  provides:  "Any  ■ 
keeper  of  a  meat  shop  who  shall  fall,  first 
to  obtain  any  license  therefor,  or  shall  fail 
to  keep  his  said  license  and  all  transfers 
thereof  posted  up  in  bis  shop,  or  shall  open 
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Bald  shop  or  sell  therein  any  article  on  a 
Sunday  after  nine  o'clock  a.  m.  sliall  be  deem- 
ed guilty  of  a  misdemeanor  and  upon  conrlc- 
tlon  thereof  be  fined  not  less  than  twenty-five 
nor  more  than  one  hundred  dollars  for  each 
and  every  offense."  The  Information  charg- 
ed that  defendant  on  Sunday,  March  13, 
1904,  kept  open  his  meat  shop  at  2906  Easton 
avenue  In  said  city,  and  did  after  9  o'clock  in 
the  forenoon  of  said  Sunday  keep  said  shop 
open  for  the  sale  of  fresh  and  salt  meats, 
contrary  to  said  ordinance.  In  the  First  dis- 
trict police  court,  defendant  was  convicted 
and  fined  $25.  From  that  judgment  be  ap- 
pealed to  the  St  Louis  court  of  criminal  cor- 
rection. In  the  last-named  court,  he  admit- 
ted the  fact,  but  demurred  to  the  evidence,  ou 
the  ground  that  the  ordinance  was  void  be- 
cause in  conflict  with  sections  2243  and  2244, 
Bev.  St.  ISeld  [Ann.  St  1906,  pp.  1421,  1422], 
and  article  4,  §  53,  of  the  Constitution  of 
Missouri,  and  the  court  sustained  his  de- 
murrer and  discharged  him.  The  city  appeal- 
ed to  this  court. 

1.  This  court  has  Jurisdiction,  because  this 
is  a  civil  action,  and  the  city  of  St  Louis  is 
a  iK>litlcaI  subdivision  of  the  state,  and  for 
the  further  reason  that  the  ordinance  of  the 
city  was  adjudged  unconstitutional,  and  the 
city  is  the  appellant 

2.  The  defendant  is  not  represented  in  this 
court  by  counsel  or  brief,  but  the  cause  has 
been  presented  by  counsel  for  the  city.  St 
Louis  Charter,  art  3,  S  26,  pars.  5, 10,  and  14, 
conferred  the  power  to  pass  this  ordinance, 
and,  unless  the  ordinance  Is  void  because  In 
conflict  with  the  Constitution  and  laws  of 
the  state,  the  Judgment  of  the  court  of  crim- 
inal correction  is  wrong.  It  cannot  be  held 
invalid  because  it  imposes  a  fine  for  an  act 
which  the  statutes  of  the  state  denounce  as  a 
criminal  offense  and  provide  a  punishment 
therefor.  State  v.  Mulr,  164  Mo.  610,  65  S. 
"W.  285;  State  T.  Gustln,  152  Mo.  108,  53  S. 
W.  421.  But  notwithstanding  the  charter 
is  sufficiently  comprehensive  to  authorize  the 
ordinance  in  question,  we  are  required  by  the 
demurrer  of  the  defendant  to  Inquire  wheth- 
er, in  the  language  of  section  28  of  article  9 
of  the  Constitution,  the  charter  provision,  is 
"in  harmony  with  and  subject  to  the  Consti- 
tution and  laws  of  Missouri."  We  take  it 
this  was  one  of  the  principal  contentions  of 
the  defendant  in  the  court  of  criminal  correc- 
tion. Was  and  Is  the  ordinance  invalid  be- 
cause Inconsistent  with  sections  2243  and 
2244,  Bev.  St  1899  [Ann.  St  1906,  pp.  1421, 
1422]?  Section  2243  provides:  "Every  per- 
son who  shall  expose  to  sale  any  goods,  wares 
or  merchandise  or  shall  keep  open  any  ale 
or  porter  house,  grocery  or  tippling  shop  or 
shall  sell  or  retail  any  fermented  or  distilled 
liquor  on  the  flrst  day  of  the  week,  commonly 
called  Sunday,  shall  on  conviction  be  adjudg- 
ed guilty  of  a  misdemeanor  and  fined  not  ex- 
ceeding fifty  dollars."  Section  2244:  "The 
last  section  shall  not  be  construed  to  prevent 


the  sale  of  any  drugs  or  medicine,  provisions 
or  other  articles  of  immediate  necessity." 
Two  inconsistencies  apparently  suggest  them- 
selves: First,  section  2243  of  the  statute 
makes  it  a  criminal  offense  to  sell  "goods, 
wares  or  merchandise"  at  any  hour  or  at  any 
moment  on  Sunday;  whereas,  the  ordinance 
only  prohibits  it  after  9  o'clock  In  the  fore- 
noon. Is  this  difference  fatal  to  the  latter? 
This  question  was  answered  for  us  by  this 
court  in  St.  Louis  v.  Cafferata,  24  Mo.  94. 
The  general  law  of  this  state  was  the  same 
at  that  time  as  now,  being  section  36  of  ar- 
ticle 8  of  chapter  50,  Rev.  St  1855.  The 
charter  powers  on  this  subject  were  am- 
ple to  authorize  regulation  by  the  city  of 
trade,  etc.,  not  repugnant  to  the  Constitution. 
The  defendant  was  prosecuted  under  an  or- 
dinance which  provided  that  "whoever  shall 
In  the  city  on  Sunday  •  *  •  after  the 
hour  of  nine  o'clock  in  the  forenoon  of  that 
day  keep  his  store,  shop  or  other  place  of 
business  open,  shall  be  deemed  guilty  of  a 
misdemeanor."  Judge  Leonard  on  this  point 
said:  "The  general  Legislature  have  regu- 
lated the  subject  for  the  whole  state  as  they 
deemed  proper,  and  the  city  government  have 
made  such  local  regulations  as  they  thought 
fit  for  the  good  order  and  peace  of  the  city. 
The  provisions  of  the  two  laws  are  different, 
but  there  is  no  such  inconsistency  between 
them  as  to  annul  or  in  any  way  affect  the 
provisions  of  the  local  law  (St  Louis  v. 
Bentz,  11  Mo.  61);  and  the  defendant  was 
subject  to  both  laws  and  amenable  to  the 
penalties  they  prescribe."  Merely  because 
the  city  did  not  make  its  ordinance  as  broad 
as  the  statute  did  not  render  it  so  Inconsistent 
as  to  make  it  void.  It  could  have  made  Its 
ordinance  as  broad  as  the  statute,  and  in  no 
wise  have  conflicted  with  the  Constitution  or 
general  laws  of  the  state.  St  Louis  v. 
Schoenbusch,  95  Mo.  618,  8  S.  W.  791;  City 
of  De  Soto  V.  Brown,  44  Mo.  App.  152;  Kan- 
sas City  V.  Hallett,  59  Mo.  App.  160.  Does 
the  fact  that  tbe  I^iCglslature  fixed  the  punish- 
ment for  the  sales  on  Sundiay  prevent  the  city 
making  a  higher  fine?  We  think  not  and  so 
it  was  ruled  in  Kansas  City  v.  Hallett,  supra. 
The  scope  and  purpose  of  the  statute  and  or- 
dinance are  the  same;  the  one  reaching  the 
supposed  evil  by  making  it  a  criminal  of- 
fense, and  the  other  providing  by  ordinance 
for  the  civil  prosecution.  In  Kansas  City  v. 
Field,  99  Mo.  352,  12  S.  W.  802,  Judge  Black, 
speaking  for  this  court,  said  of  cities  organiz- 
ed under  section  16  of  article  0  of  the  Con- 
stitution and  the  provision  that  they  shall  be 
"consistent  with  and  subject  to  tbe  Constitu- 
tion and  laws  of  the  state" :  'Charttn-s 
thus  adopted  will  of  necessity  be  more  or  less 
at  variance,  and  that  tbey  will  be  unlike  in 
many  respects  is  within  the  contemplation  of 
the  Constitution."  This  statemeut  has  since 
been  expressly  adopted  and  reiterated  in 
Kansas  City  v.  Marsh  Oil  Co.,  140  Mo.  458, 
41  S.  W.  943,  and  Kansas  City  v.  Bacon,  147 
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Mo.  259,  48  S.  W.  860.  In  tbe  latter  case,  it 
was  added:  "Consistent  with"  does  not  Im- 
port exact  conformity,  but  means  substantial 
harmony  with  the  principles  of  the  Constitu- 
tion. 

3.  Is  the  ordinance  void  as  a  local  or  spe- 
cial law,  under  tbe  provision  of  section  53  of 
article  4  of  tbe  Constitution?  By  its  terms, 
this  section  of  the  organic  law  prohibits  the 
General  Assembly  from  passing  any  special 
law  upon  certain  subjects  specified  in  the 
Bald  section,  and  then  adds :  "In  all  other 
cases  wtiere  a  general  law  can  be  made  ap- 
plicable, no  local  or  special  law  shall  be  en- 
acted." The  constitutionality  of  our  Sunday 
law  was  affirmed  in  1S54  (State  v.  Ambs,  20 
Mo.  214),  and  such  laws  have  been  held  con- 
stitutional in  almost  every  state  In  the  Union, 
on  the  ground  that  wisdom  dictates  that  men 
should  refrain  from  labor  at  least  one  day  in 
seven  in  order  to  promote  tbe  physical  and 
moral  well-being  of  society  at  large.  These 
acts  are  sustained  as  municipal  or  police  reg- 
ulations without  reference  to  the  fact  that 
the  day  of  rest  Is  also  the  Christian's  day 
of  rest  and  worship.  Bloom  v.  Richards,  2 
Ohio  St.  387;  State  v.  Nichols,  28  Wash.  628,i 
and  cases  cited ;  People  v.  Havnor,  149  N.  Y. 
195,  43  N.  E.  541,  31  L.  R.  A.  689,  52  Am. 
St  Rep.  707;  27  Bug.  &  Amer.  Ency.  390,  and 
cases  in  notes.  We  do  not  understand  that 
the  unconstitutionality  of  our  Sunday  laws 
(sections  2243  and  2244,  Rev.  St  1899  [Ann. 
St  1906,  pp.  1421,  1422])  is  asserted,  but  rath- 
er that  the  ordinance  In  question  Is  void  be- 
cause of  tbe  arbitrary  discrimination  against 
the  meat  shops,  in  that  they  are  not  permitted 
to  sell  their  meat  after  9  o'clock  Sunday 
morning.  It  will  certainly  not  be  contended 
that,  in  the  absence  of  this  ordinance,  the 
defendant  was  at  liberty  to  sell  his  meat  at 
any  time  on  Sunday.  The  general  laws  of 
this  state  are  in  force  and  as  obligatory  upon 
the  citizens  of  St  Laouis  as  tl>ey  are  in  any 
other  city  or  town  or  the  country  districts  of 
tbe  state.  What  then,  is  tbe  true  construc- 
tion of  this  ordinance?  We  think  that  it  is 
obvious.  Tbe  general  law  embodied  in  sec- 
tions 2243  and  2244  made  an  exception  of  the 
sale  of  medicines,  provisions,  and  other  ar- 
ticles of  immediate  necessity  leaving  It  open 
in  tbe  case  of  a  prosecution  for  the  state  to 
sliow  that  any  given  act  was  not  within  tbe 
exception.  Tbe  municipal  assembly  of  St 
Louis,  within  its  charter  powers,  may  pass 
ordinances  for  the  well-being  of  its  inhabit- 
ants, and  Its  police  act  to  Insure  pure  milk 
has  very  recently  been  affirmed  by  this  court 
City  of  St  Louis  V.  Llesslng,  190  Mo.  464,  80 
S.  W.  611,  1  L.  R.  A.  (N.  S.)  918,  109  Am.  St 
Rep.  774,  and  kindred  cases.  Equally  well 
established  by  the  great  weight  of  authority 
In  this  country  is  the  doctrine  that,  for  good 
reasons,  distinctions  not  purely  arbitrary,  ex- 
ceptions may  be  made  to  a  general  act  of  the 
Legislature  or  a  municipal  ordinance  without 
Infringing  the  constitutional  inhibition  against 
special  or  class  legislation. 

>««  Pac.  372. 


No  reasonable  man  will  insist  tliat  the  ex- 
ceptions in  section  2244  in  favor  of  the  sale 
of  articles  of  immediate  necessity  on  Sunday 
rendered  section  2243  void  as  unequal  and 
arbitrary;  on  the  contrary,  it  might  well 
be  contended  that.  In  the  absence  of  such 
qualification,  the  law  was  arbitrary  and  un- 
just In  itself.  Wheh  the  municipal  assembly 
came  to  the  consideration  of  this  statute  aef- 
applied  to  the  conditions  of  a  gre&t  and  pop- 
ulous city,  doubtless  It  was  confronted  with 
the  question:  What  were  and  are  acts  of 
necessity  and  charity?  And  it  must  have  oc- 
curred to  that  body  that  thousands  of  per- 
sons were  and  are  dependent  for  their  supply 
of  meats,  particularly  fresh  meats,  upon  tbe 
retail  meat  shops,  and  that  thousands  of 
them  in  all  probability  were  not  provided 
with  refrigerators  or  cold  storage  in  which 
to  keep  fresh  meat,  purchased  on  Saturday, 
fit  for  food  on  Sunday,  e.<ipeclally  during  the 
hot  weather.  Accordingly,  it  was  deemed 
proper  and  wise  to  declare  and  enact  by  a 
general  provision  that  the  sale  of  meat  up 
to  9  o'clodc  in  the  forenoon  on  Sunday  should 
be  considered  an  act  of  immediate  necessity, 
and  thus  relieve  the  vendors  or  proprietors 
of  these  meat  shops  of  tbe  burden  of  show- 
ing in  each  individual  Instance  that  tbe  fur- 
nishing of  meat  to  a  family  on  Sunday  morn- 
ing up  to  9  o'clock  was  an  act  of  Immediate 
nece.sslty.  Not  only  is  this  provision  of  tbe 
ordinance  in  question  not  adverse  class  or 
special  legislation  against  .-the  owners  of 
these  shops,  but  it  is  more  properly  a  special 
dispensation  in  their  favor,  hurtful  to  no 
one,  but  a  wise  discrimination  in  favor  of 
thousands  of  families  who  are  dependent  for 
their  supply  of  meat  upon  these  meat  shops, 
and  in  no  sense  arbitrary.  Such  exceptions 
are  to  be  found  in  general  statutes  through- 
out the  different  states,  and  have  been  sus- 
tained. In  our  opinion,  the  ordinance  is  not 
unconstitutional,  but  Is  a  wise  and  salutary 
enactment  Ample  time  la  given  every  house- 
holder to  supply  himself,  and  a  sale  after  9 
o'clock  brings  tbe  owner  of  the  shop  within 
the  pmal  provisions  of  tbe  general  law  of 
the  state  and  the  ordinance  alike,  to  botli 
of  which,  as  was  said  In  St  Loula  v.  Caffer- 
ata,  24  Mo.  94,  be  is  amenable. 

It  remains  only  to  note  that  in  State  v. 
Granneman,  132  Mo.  326,  83  S.  W.  784,  this 
court  tield  that  the  act  of  tbe  .General  As- 
sembly, making  it  an  offense  for  a  barber 
to  follow  bis  business  on  Sunday,  was  un- 
constitutional, because  It  was  special  legisla- 
tion; but  a  careful  reading  of  that  case  will 
show  that  It  was  recognized  by  this  court 
that  the  general  statutes  of  this  state  already 
prohibited  labor  on  Sunday.  Section  3852, 
Rev.  St  1889,  now  section  2240,  Rev.  St 
1899  [Ann.  St  1906,  p.  1420].  But  the  in- 
formation was  obvionsly  based  upon  the  act 
approved  March  IS,  1893,  nnd  not  on  tbe 
general  statute.  It  was  held  that  the  act 
was  special ;  that  Is  to  say,  a  general  law 
could  have  been,  and,  indeed,  already  had 
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been,  enacted  \rblcb  covered  the  offense. 
Since  onr  decision  in  that  case,  the  question 
has  arisen  In  other  jurisdictions,  and  acta 
in  substance  like  our  act  of  1S95  as  to  bar- 
bers have  been  held  constitutional  botb  In 
the  state  courts  and  by  the  Supreme  Court 
of  the  United  States,  on  the  ground  that  It 
was  competent  for  the  Legislature  to  take 
cognizance  that  barbers  ordinarily  work  a 
greater  number  of  hours  each  day  than  other 
laborers  and  are  compelled  to  stand  on  their 
feet  all  the  time  in  performing  their  duties. 
State  V.  Nichols,  28  Wash.  628,  69  Pac.  372; 
State  V.  Petit,  74  Minn.  376,  77  N.  W.  225; 
Petit  V.  Minnesota,  177  U.  S.  164,  20  Sup. 
Ct.  666,  44  L.  Ed.  716;  Ex  parte  Northrup, 
41  Or.  489,  69  Pac.  445.  On  the  other  hand, 
the  Supreme  C!ourt  of  Illinois,  in  Eden  y. 
People,  161  111.  296,  43  N.  E.  1108,  32  L.  R.  A. 
659,  52  Am.  St  Rep.  365,  and  the  Supreme 
Court  of  California,  in  Ex  parte  Jentzscb, 
112  CaL  468,  44  Pac.  803,  32  L.  R.  A.  664, 
bare  adjudged  acts  like  our  barl>er.act  un- 
constitutional, on  the  ground  that  it  is  spe- 
cial l^slatlon.  But,  whatever  may  be  said 
pro  or  con  of  the  barber  acts,  it  Is  clear  to  us 
that  this  ordinance  is  valid  and  does  not  col- 
lide with  State  v.  Granneman,  33  S.  W.  784, 
132  Mo.  326,  but  is  a  legislative  declaration, 
fonnded  upon  the  best  reasons,  that  a  sale 
of  meat  np  to  9  o'clock  on  Sunday  morning 
is  an  act  of  necessity  within  the  spirit  and 
meaning  of  section  2244,  Rev.  St  1899  [Ann. 
St  1906,  p.  1421],  and  is  not  in  conflict  there- 
with or  with  section  53  of  article  4  of  our 
Constitution,  and  is  not  adverse  class  legis- 
lation against  the  owners  of  meat  shops  in  St 
Louis. 

The  Judgment  of  the  St  Louis  court  of 
criminal  correction  is  reversed,  and  the  cause 
remanded  for  a  new  trial  in  accordance  with 
the  views  herein  expressed. 

rOZ,  P.  J.,  and  BURGESS,  J.,  concur. 


cm  or  SEDALIA  ez  rel.  TAYLOR  v. 
SMITH. 

(Supreme  Conrt  of  Missonri,   Division  No.  1. 

Jane  29,  1907.    On  rehearing, 

July   18,   1907.) 

1.  MUHICtPAI.    COBPOBATIOIIS    —    STBBBT    lil- 

pbovskkhtb  —  Obdinarces  —  Cohstbuo- 
noR. 

An  ordinance  entitled  one  for  "the  grading 
and  paving''  of  a  certain  street,  providing  tliat 
the  street  "be  brought  to  the  establiBhed  grade 
and  paved  according  to  the  speclficationa  herein 
contained,"  will  be  construed  as  one  (or  paving 
and  "for  doing  all  excavating  and  grading  nec- 
essary for  the  same"  (after  the  street  bad  al- 
ready been  brought  to  grade),  in  which  case, 
under  Laws  April  19,  1^,  p.  91,  §  108  (5), 
the  ordinance  would  be  valid,  and  not  one  for 
bringing  the  street  to  the  established  grade,  in 
whidi  case,  under  section  109,  it  would  be  in- 
valid for  want  of  necessary  steps ;  the  specifica- 
tions in  the  ordinance  being  only  as  to  the  re- 
duction of  the  street  to  a  plane,  the  thickness 
of  the  pavement,  below  the  eBtablisbed  grade ; 
the  grade  as  established  by  a  previous  ordi- 
nance, referred  to  in  tite  ordinance  in  question, 
as  sliown  by  the  profile  and  testimony  of  the 


city  engineer,  being  practically  the  same  as  the 
natural  grade  of  the  street;  only  "paving"'  i)e- 
ing  spoken  of  in  the  petition  of  the  property 
owners  for  the  ordinance ;  the  notice  to  con- 
tractors being  to  "paving  contractors,"  though 
speaking  of  "grading  and  paving"  the  street ; 
the  two  estimates  filed  by  the  engineer,  one  for- 
"paving,"  the  other  for  "bringing  to  grade  and 
paving,  being  the  same  in  amount ;  and  no  sub- 
stantial work  being  required  to  bring  the  street: 
to  the  establislied  grade. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig., 
vol.  36,  Municipal  Corporations,  8!  808-812.] 

2.  Same— Completion  of  Wobk— Delay— Ef- 
fect ON  Tax  Bili,. 

Though  a  paving  contract  provided  for  the 
work  being  done  within  100  days,  yet  it  having 
stipulated  for  a  forfeiture  of  a  certain  amount 
per  day  for  any  delay,  and  authorized  the  ex- 
tension of  time  on  good  cause  shown,  the  tax 
bills  are  not  void  because  the  work  was  not  done 
in  time. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  §§  894,  1060.] 

8.  Same— Provision  for  Repairs. 

An  ordinance  for  street  paving  or  the  con-, 
tract  for  the  work  is  not  invalidated  by  a  pro- 
vision for  the  contractor  keeping  the  paving  in 
repair  for  a  certain  time. 
4.  Conshtutionai,  Law— Equal  Pboteotion 

OF  Laws — Special  Assessments. 

Neither  Const.  U.  S.  Amend.  14,  <  1,  for- 
bidding  a  state  to  deny  to  any  person  the  eqnai 
protection  of  the  laws,  nor  Const.  Mo.  art  10, 
I  3'  [Ann.  St  1906,  p.  275],  providing  that  taxes 
shall  be  uniform  on  the  same  class  of  subjects, 
is  contravened  by  Acts  April  23,  1893,  p.  92, 
i  109,  providing  that  a  city  council  may  by 
ordinance  include  in  a  special  assessment  for 
street  improvement  the  cost  of  bringing  the 
street  to  the  established  grade,  when  in  its  opin- 
ion the  general  revenue  fund  of  the  city  does  not 
warrant  an  expenditure  therefor. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations.  55  1003,  1004; 
vol.  10,  Constitutional  Law,  §  686.] 

Appeal  from  Circuit  Court,  Pettis  County ; 
George  P.  Longan,  Judge. 

Action  by  the  city  of  Sedalla,  on  the  rela- 
tion of  S.  H.  Taylor,  against  David  H.  Smith. 
Judgment  for  defendant  <PIalntIff  appeals. 
Reversed  and  remanded. 

Scarritt,  Scarrltt  &  Jones  and  Chas.  B.  Yea- 
ter,  for  appellant  John  Cashman  and  Bar-, 
nett  &  Bamett,  for  respondent 

GRAVES,  J.  This  is  an  action  upon  a  spe: 
clal  tax  bill  Issued  for  improving  a  portion 
of  Fourth  street,  in  the  city  of  Sedalla,  the 
Improved  portion  being  from  the  west  line  of 
Thomson  avenue  to  the  east  line  of  Park 
avenue.  It  is  one  of  a  numl>er  of  cases  grow^ 
Ing  out  of  the  refusal  of  the  property  owners 
on  said  portion  of  Fourth  street  to  pay  the 
special  tax  bills  issued  to  Improve  the  street. 
The  cases,  therefore,  are  but  sligbtiy  differ- 
ent in  the  essential  facts,  as  well  as  In  law. 
and  three  of  them  were  argued  here  together. 
Another  had  previously  gone  to  the  Kansas 
City  Court  of  Appeals.  Olty  of  Sedalla  v. 
Abell,  103  Mo.  App.  431,  76  S.  W.  407.  In 
the  Abell  Case  the  Conrt  of  Appeals  at  first 
simply  reversed  the  judgment  of  the  lower 
court  which  was  for  the  plaintiff.  After- 
wards the  opinion  was  so  modified  as  to  re- 
verse the  judgment  and  remand  the  cause  fon 
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new  trial..  Mnch  of  the  history  of  this  case 
caa  therefore  be  gathered  from  the  facts  In 
the  opinion  of  that  case,  After  the  adverse 
ruling  of  the  Court  of  Appeals  In  that  case, 
the  platntlfT  Injected  a  constitutional  question 
Into  this  case,  and  for  that  reason  we  arc 
to  determine  the  validity  of  a  very  small 
tax  bill.  The  ingenuity  of  able  counsel  seems 
to  Icnow  no  bounds,  and  through  such  ingenu- 
ity, lawfully  exercised,  however,  as  In  this 
case,  we  are  the  unwilling  servants  to  settle 
many  extremely  small  suits.  But  constitu- 
tional questions  must  be  settled  when  proper- 
ly raised,  and  can  be  settled  In  a  little  as  well 
as  a  big  case,  if  we  are  able  to  find  the  said 
constitutional  question. 

The  city  of  Sedalla  is  a  city  of  the  third 
class,  and  the  law  governing  it  at  the  timo 
involved  In  this  action  was  the  act  of  1803. 
approved  April  19,  1893  (Laws  1893,  p.  Co  et 
seq.).  The  sections  applicable  to  this  case  are 
108,  109,  and  110.  Section  108,  among  other 
things,  provides:  "The  cities  coming  under 
the  provisions  of  this  act  in  their  corporate 
capacities,  are  authorized  and  empowered  to 
enact  ordinances  for  the  following  purposes 
and  upon  the  conditions  in  this  section  'speci- 
fied, In  addition  to  the  other  powers  granted 
by  law:  *  ♦  •  Second — ^To  open  and  im- 
prove streets,  avenues,  alleys  and  other  high- 
ways, and  to  make  sidewalks  and  build 
bridges,  culverts  and  sewers  within  the  city, 
and  to  exercise  exclusive  control  over  streets 
and  alleys,  and  establlA  grades  therefor. 
Third — The  cost  of  bringing  to  grade  all 
streets,  avenues  and  alleys  and  other  high- 
ways, and  for  the  building  of  bridges  and  cul- 
verts and  public  sewers  and  foot-walks  across 
streets,  avenues,  alleys  and  other  highways, 
may  be  paid  out  of  the  genera]  revenue  fund 
of  the  city,  or  an  assessment  shall  be  mnde 
therefor  on  all  the  taxable  property  within 
the  limits  of  the  city,  not  exceeding  five  mills 
on  the  dollar  for  these  purposes  In  any  one 
year.  •  •  •  Fifth — The  cost  of  paving, 
macadamizing,  guttering  and  curbing  (where 
such  curb  is  set  out  into  the  streets  beyond 
the  sidewalk)  all  streets,  avenues,  alleys  and 
other  highways,  or  any  part  thereof,  or  any 
connection  therewith,  and  repairing  the  same, 
and  for  doing  all  excavating  and  grading  nec- 
essary for  the  same  (after  said  streets,  ave- 
nues, alleys  and  other  highways,  or  parts 
thereof  or  connections  therewith,  have  been 
first  brought  to  grade,  as  hereinbefore  pro- 
vided), shall  be  levied  as  a  special  assessment 
upon  all  lots  and  pieces  of  ground  upon  ei- 
ther side  of  such  street,  avenue,  alley  or  oth- 
er highway,  or  part  thereof  or  connection 
therewith,  abutting  thereon,  along  the  dis- 
tance improved,  in  proportion  to  the  front 
foot"  By  clause  9  of  auid  section,  the  special 
tax  bills  Issued  In  payment  of  work  done 
"shall,  in  any  action  thereon,  be  prima  facie 
evidence  of  the  regularity  of  the  proceedings 
for  such  special  assessment,  of  the  validity  of 
the  bill  of  the  doing  of  the  work  and  of  the 
furnishing  of  the  materials  charged  for  and 


of  the  liability  of  the  property  to  the  charge 
stated  In  the  bill."  Section  109  is  as  follows: 
"The  city  council  may,  by  ordhiance,  include 
in  the  special  assessment  the  cost  of  bringing 
to  the  established  grade  any  street,  avenue, 
alley  or  other  highway  or  square  or  area 
formed  by  the  intersection  or  meeting  of 
streets  or  other  highways  or  part  thereof,  pro- 
posed to  be  Improved  aa  herein  provided, 
when  in  Its  Judgment  or  opinion  the  general 
revenue  fund  of  the  city  Is  not  In  condition  to 
warrant  an  expenditure  therefrom  for  bring- 
ing the  same  to  the  established  grade :  Pro- 
vided, that  the  resolution  declaring  such  work 
necessary  to  be  done,  and  published  in  some 
newspaper  published  in  the  city,  shall.  In 
addition  to  the  other  work  of  Improvement 
therein  provided  for,  include  and  describe  the 
work  of  briugiug  such  street,  avenue,  alley 
or  other  highway,  or  square,  or  part  thereof 
to  the  established  grade.  In  all  such  cases 
where  such  work  is  authorized  by  virtue  of 
such  a  resolution,  and  is  contracted  for  In 
pursuance  thereof,  the  bringing  to  grade  as 
above  described  shall  be  included  in  the  same 
contract  with  the  other  work  provided  for 
therein  and  tax-bills  shall  be  issued  in  pay- 
ment for  all  said  work  as  may  be  provided  for 
by  ordinance."  Section  110  simply  provides 
the  proceedings  to  be  followed  In  having  pub- 
lic work  upon  the  street  done,  and  it  Is  unnec- 
essary to  set  it  out  in  full  here. 

The  petition  is  a  usual  one  upon  a  special 
tax  bill.  Answer  admits  the  ownership  of  the 
lot  against  which  Judgment  lien  Is  sought,  but 
avers  that  the  tax  bill  and  all  proceedings 
and  contract  in  relation  to  the  public  work 
out  of  which  it  grew  are  void.  These  will 
be  noticed  in  course  of  the  opinion.  The 
answer  also  contained  a  general  denial.  The 
reply  pleaded  much  new  matter.  In  which  is 
the  alleged  constitutional  question  by  reason 
of  which  the  case  Is  here  for  determination. 
But  such  of  these  matters  as  are  necessary 
will  be  noticed  In  the  course  of  the  opinion. 
Plaintiff  introduced  the  tax  bill  and  rested 
their  case.  This  tax  bill  was  for  paving  the 
above-named  street,  and  was  in  the  sum  of 
$160.57,  and  described  the  lot  owned  by  de- 
fendant. Defendant  thereupon  Introduced  the 
resolution  and  ordinance  passed  by  the*  city 
council,  together  with  all  the  proceedings  had 
with  reference  to  this  work,  including  the 
published  notice  and  the  contract  He  also 
introduced  evidence  for  the  purpose  of  show- 
ing that  the  work  was  not  done  within  time, 
this  being  one  of  the  special  defenses.  Plain- 
tiff then  offered  evidence  in  support  of  the 
matters  set  up  in  the  reply,  some  of  which 
was  admitted  and  much  excluded.  All  these 
matters  can  be  more  properly  noted  In  the 
course  of  the  opinion,  and  will  be  noticed  In 
so  far  as  necessary  for  a  determination  of 
the  case.  For  the  present,  the  al>ove  suffi- 
ciently states  the  case. 

1.  Defendant  contends  that  the  proceed- 
ings in  this  case  are  under  section  109  of  the 
act  of  1893,  supra,  and  are  void  and  inef- 
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fectlye,  and  the  tax  bill  lasned  thereon  la 
Inyalld,  for  the  reason  that  the  proceedings 
fail  to  show  that  in  the  Judgment  of  the 
council  the  general  revenue  fund  was  In  a 
condition  not  to  warrant  an  expendltnire 
therefrom  to  bring  the  street  to  an  establish- 
ed grade,  and  because  no  resolution  was  pass- 
ed and  published  declaring  said  woric  was 
necessary  to  be  done,  and  descrit)ing  the 
worIc  to  bring  the  street  to  the  established 
grade.  If  the  work  which  was  intended  to 
be  done  was  in  fact  the  worli  contemplated 
by  section  109,  the  record  does  show  these 
failures.  PlaintiCt  contends  that  the  pro- 
ceeding Is  one  under  section  108,  and  that 
the  proceedings  sufficiently  comply  with  the 
law  so  as  to  validate  the  tax  bill  Issued 
thereunder.  In  the  Abeli  Case,  supra,  the 
Kansas  City  Court  of  Appeals  tooli  the  view 
contended  for  by  defendant  To  determine 
this  question,  the  record  of  the  proceedings 
will  have  to  be  closely  scanned,  and  this  we 
now  proceed  to  do. 

The  tax  bill  Is  for  paving  aione,  and  not 
for  bringing  the  street  to  an  established 
grade  and  paving  the  same.  The  tax  bill 
is  such  as  sbonld  have  been  issued  under  sec- 
tion 108,  and  not  one  as  should  have  been 
Issaed  under,  section  109.  The  first  step 
was  a  resolution  In  these  words:  "Be  it  re- 
solved by  the  council  of  the  city  of  Sedalia, 
Missouri,  as  follows,  to  wit :  That  we  deem 
and  declare  it  necessary  that  Fourth  street 
be  brought  to  the  established  grade  and  pav- 
ed from  the  west  line  of  Thomson  avenue 
to  the  east  line  of  Park  avenue,  and  that 
this  resolution  l>e  published  in  the  paper 
doing  the  city  printing  for  two  consecutive 
weeks  by  fourteen  consecutive  insertions." 
This  resolution  was  duly  published.  The 
date  of  resolution  was  April  8,  1895,  and 
first  publication,  April  12,  1895.  At  the 
meeting  of  the  city  council  on  April  8th,  the 
meeting  at  which  this  resolution  was  adopt- 
ed, there  appears  upon  the  re<!ords  of  the 
meeting  the  following:  "Mr.  H.  W.  Meuscb- 
ke  read  a  petition  asking  the  council  to  pave 
Fourth  street,  from  Thomson  avenue  to 
Park  avenue."  At  the  meeting  of  April  15tb, 
the  minutes  of  April  8th,  with  the  matters 
above  set  out,  were  read  and  approved.  Fol- 
lowing this  Is  Ordinance  No.  60,  authorizing 
the  work,  which  was  passed  July  1,  1893, 
and  approved  July  2,  1893.  The  title  reads : 
"An  ordinance  providing  for  the  grading 
and  paving  of  Fourth  street  from  the  west 
line  of  Thomson  avenue  to  the  east  line  of 
Park  avenue." 

Section  1,  in  so  far  as  Is  necessary  for  our 
consideration,  Is  thus :  "That  all  that  part  of 
Fourth  street  between  the  west  line  of  Thom- 
buu  avenue  and  the  east  line  of  Park  avenue 
be  brought  to  the  established  grade  and 
paved  according  to  the  specifications  herein 
contained,  and  for  the  purposes  hereof,  the 
curb  lines  hereby  established  and  the  lines 
on  which  the  curbs  shall  be  set  shall — " 
Here  follows  the  fixing  and  establishing  of 
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the  curb  line  upon  each  side  of  the  street. 
Then  follow  the  specifications  for  the  work 
in  this  language : 

"Specifications  for  Grading.  The  space  be- 
tween the  curb  lines  shall  be  excavated  or 
filled,  as  may  be  necessary,  so  as  to  be 
brought  to  a  depth  below  the  e.stablished 
grade,  the  thickness  of  the  pavement  here- 
inafter provided  for  at  the  center  line  of 
said  street,  and  six  inches  further  below  the 
same  at  the  curb  lines,  so  as  to  have  a 
crown  of  six  inches  in  said  grading,  where 
said  paving  Is  fo  be  thirty  feet  wide,  and 
where  the  same  is  forty  feet  wide,  the  said 
grading  shall  be  to  the  depth  of  eight  Inches 
below  grade  at  the  curb,  so  as  to  give  said 
work  a  crown  of  eight  inches.  Provided  that 
on  each  side  of  the  Intersection  of  Ohio  ave- 
nue the  present  elevation  of  the  paving  on 
said  Ohio  avenue  shall  be  taken  as  the  grade 
for  said  intersection,  and  the  grade  shall 
gradually  slope  from  the  same  on  a  plane  to 
line  of  Lamine  and  Osage  avenues,  respec- 
tively, and  Ohio  avenue  being  now  paved, 
there  shall  nothing  be  done  with  the  intersec- 
tion of  the  same  and  said  Fourth  street  un- 
der this  ordinance.  All  the  earth  and  ma- 
terials taken  shall  be  removed  and  either 
used  for  filling  where  the  same  may  be  nec- 
essary, or  entirely  taken  away,  and  said 
street  shall  be  thoroughly  rolled  before  any 
paving  material  is  put  thereon,  and  the  grad- 
ing shall  always  be  at  least  one  square  In  ad- 
vance of  the  paving.  The  contractor  shall 
use  due  care  not  to  Injure  such  curbing  as 
may  be  set  before  the  street  Is  excavated, 
and  he  shall  be  held  responsible  for  any  dam- 
age done  by  him  or  his  employes  to  said 
curbing  during  construction  of  the  street. 
At  the  Intersection  of  other  streets  not  paved, 
the  street  to  be  paved  hereunder  shall  be 
graded  and  paved  to  full  width  of  the  street, 
and  the  grading  shall  be  to  suit  the  paving 
hereinafter  provided  for,  and  also  with  suffi- 
cient depressions  at  the  extensions  of  the 
curb  lines  to  allow  the  fiow  of  water  across 
said  street,  the  amount  and  dimensions  of 
said  depressions  to  be  determined  by  the 
city  engineer.  Said  paving  of  intersections 
shall  be  so  as  to  provide  for  a  roadway  or 
paved  street  on  the  cross  streets  of  thirty 
feet  wide  on  all  streets  except  Lamine  and 
Osage  avenues,  and  there  it  shall  provide 
for  a  roadway  of  forty  feet  wide. 

"Concrete  Base.  Upon  the  surface  thus 
formed  will  be  laid  a  bed  of  hydraulic  ce- 
ment concrete  six  inches  thick,  made  as  fol- 
lows: [Here  follows  a  minute  detail  of  the 
work  required  for  the  base  upon  which  the 
asphalt  or  wearing  surface  should  be  laid, 
as  also  a  minute  detail  as  to  the  aspiialt  It- 
self.]" 

Section  2  of  the  ordinance  provides  that 
the  work  shall  be  completed  within  100  days 
after  contract  is  let,  and  further  provides  for 
a  forfeit  of  $20  per  day  for  each  day  over 
the  lOO  days,  to  be  deducted  from  the  amount 
due  the  contractor,  and  such  forfeit  money 
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thus  deducted  from  the  tax  billa  proportion- 
ately. The  section  also  provides  for  an  ex- 
tension of  time  upon  application.  The  bond 
Is  fixed  by  this  section,  and  the  term  "grade" 
is  thus  defined  therein:  '^be  term  'grade,' 
or  'established  grade,'  used  herein,  shall  be 
understood  to  mean  the  grade  established 
by  the  Revised   Ordinances  of   Sedalla,  In 

1894,  and  the  same  shall  govern  except  as 
in  this  ordinance  otherwise  provided." 

Sections  3,  4,  and  5  are  as  follows: 

"Sec.  8.  Otherwise  than  as  herein  provid- 
ed the  contract  for  said  work  shall  be  let 
and  said  work  done  In  strict  accordance  with 
article  1  of  chapter  27  of  the  Revised  Ordi- 
nances of  this  city,  of  the  year  1894,  and 
nothing  herein  shall  be  construed  as  a  repeal 
of  any  of  the  provisions  of  said  article. 

"Sec.  4.  An  ordinance  entitled  'An  ordi- 
,  nance  providing  for  the  grading  and  paving 
of  Fourth  street  from  the  west  line  of  Thom- 
son avenue  to  the  east  line  of  Park  avenue' 
approved  June  17th,  1895,  Is  hereby  repeal- 
ed. And  the  ordinance  of  the  same  title,  ap- 
proved June  19th,  1895,  is  also  hereby  re- 
pealed. 

"Sec.  B.  This  ordinance  shall  take  effect 
and  be  In  force  from  and  after  Its  passage." 

The  notice  to  contractors  Is  in  this  lan- 
guage: 

"Notice  to  Paving  Contractors.  Notice  is 
hereby  given,  that  the  city  council  of  the 
city  of  Sedalia,  Missouri,  will  receive  and 
consider  bids  or  proposals  for  the  grading 
and  paving  of  Fourth  street,  from  the  west 
line  of  Thomson  avenue  to  the  east  line  of 
Park  avenue,  as  provided  for  by  an  ordinance 
of  said  city,  entitled  'An  ordinance  provid- 
ing for  the  grading  and  paving  of  Fourth 
street,  from  the  west  line  of  Thomson  ave- 
nne  to  the  east  line  of  Park  avenue,'  passed 
July  1,  1895,  and  approved  July  2,  1895. 
All  bids  shall  be  based  on  the  specifications, 
and  conform  to  the  provisions  and  require- 
ments of  said  ordinance,  and  shall  be  filed 
In  the  ofBce  of  the  city  clerk  not  later  than 
five  o'clock  p.  m.  on  the  15th  day  of  July, 

1895,  and  shall  be  sealed.  The  council  re- 
serves the  right  to  reject  any  and  all  bids." 

Then  follows  the  contract,  which,  among 
other   things,   contains   the   following: 

"Whereas,  the  said  S.  H.  Taylor  was  and 
Is  the  lowest  and  best  bidder  for  the  grading 
and  paving  of  Fourth  street.  In  said  city 
of  Sedalia,  under  and  In  pursuance  of  the 
ordinance  passed  by  the  council  of  said  city 
and  approved  by  the  mayor  thereof  on  the 
2nd  day  of  July,  1894,  entitled,  'An  ordinance 
providing  for  the  grading  and  paving  of 
Fourth  street  from  the  west  line  of  Thom- 
son avenue  to  the  east  line  of  Park  avenue,' 
and  the  contract  to  do  all  the  work  provided 
for  In  said  ordinance  has  been  duly  awarded 
to  said  S.  H.  Taylor  by  the  council  of  said 
city:  Now  the  said  S.  H.  Taylor,  as  prin- 
cipal, and  the  other  above  named,  his  sure- 
ties, are  hereby  held  and  firmly  bound  unto 
said  city  of  Sedalia  in  the  penal  sum  of  fifty 


thousand  dollars,  for  the  pajmeat  of  wiiieb 
'we  bind  ourselves,  our  heirs,  executors  and 
administrators,  and  to  be  void  on  this  con- 
dition, to-wlt:  That  the  said  8.  H.  Taylor 
shall  well  and  truly  do  all  the  grading  and 
paving  required  and  provided  for  In  the- 
above  named  ordinance  and  furnish  all  ma- 
terial for  the  same,  and  in  the  doing  thereof, 
will  abide  by  that  ordinance  and  all  ordi- 
nances of  said  city  pertaining  to  and  regu- 
lating such  work  and  the  doing  thereof,  and 
the  guarding  and  protecting  from  accidents 
and  damages,  etc.,  and  will  do  said  work 
under  the  supervision  of  the  city  engineer, 
as  provided  for  in  said  ordinances,  and  with- 
in the  time  in  said  ordinance  of  July  2,  1895, 
mentioned,  and  In  ail  things  will  perform 
said  work  according  to  said  ordinances,  then 
this  obligation  shall  be  void,  otherwise  to  re- 
main In  full  forc&" 

The  bid  of  Taylor,  upon  which  tiie  ftore- 
going  contract  was  let,  was  in  language  as 
follows: 

"Sedalia,  Mo.,  July  15th,  1895. 

"To  the  Mayor  and  City  Council,  Se- 
dalia, Mo. :  I  hereby  propose  to  bring  to 
the  established  grade  and  pave  Fourth  street 
from  the  west  line  of  Thomson  avenue,  to 
the  east  line  of  Park  avenue,  according  to 
the  specifications  applying  to  said  work, 
for  the  sum  of  (1)  dollar  and  sixty-five  (65) 
cents  per  square  yard,  and  I  propose  to  use 
tlie- following  materials  In  said  paving:  Trin- 
idad Asphalt  and  LouIstUI*  or  Milwaukee 
cement. 

"[Signed]  S.  H.  Taylor." 

The  city  engineer  seems  to  have  made  two 
estimates  as  to  the  cost  In  amount  they 
are  the  same.  One  says  "for  paving,"  and 
the  other  says  "for  bringing  to  a  grade  and 
paving."  We  set  them  out  in  full,  as  they 
may  lend  some  light    They  are: 

-"Sedalia^^o.,  June  19,  189B. 
"Estimate  <or   paving   of   Fourth    street 
from  Thomson  avenue  to  Park  avenue: 

Excavating  and  grading  per  square  yard  9    10 

Concrete  base  per  square  yard 50 

Asphalt  per  square  yard 100 

Profit 40 

Total  cost,  per  square  yard f2  00 

"Richard  Morey,  City  Engineer. 
"Filed  June  19,  1896.    City  Clerk  of  Se- 
dalia, Mo. 

"July  1,  1895. 
"Estimate  for  bringing  to  grade  and  pav- 
ing   Fourth .  street   from    the    west   line   of 
Thomson  avenue,  to  the  east  line  of  Park 
avenue : 

Oradiag  and  excavating,  per  square  yard  f     10 

Concrete  base,  per  square  yard 70 

Asphalt,  per  square  yard 1  Oo 

Profit  per  square  yard 20 

$2  OO 
"Richard  Morey,  City  Ehiglneer. 
"Filed  July   1,   1895.     City  Clerk  of   Se- 
dalia, Mo." 
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Tbe  ordhiBnce  establldibig  the  grade  on 
Fonrth  street  -wba  introduced,  as  was  also 
tbe  i»t>file  of  Buch  grade.  Tbts  profile  was 
submitted  to  the  city  engineer,  who  testi- 
fied as  a  witness,  and,  as  to  tbe  difference 
between  the  grade  as  established  and  the 
natural  surface  of  the  street,  the  following 
from  his  testimony  Is  of  Interest:  "I  will 
nsk  you,  from  an  engineering  standpoint, 
bow  near  tbe  grade  marl^ed  tiiere  and  tbe 
surface  of  tbe  street  correspond?  A.  The 
grade  marked  siiows  to  have  been  made  to 
conform  to  the  surface  of  the  street  as  near- 
ly as  any  two  such  marics  could."  It  should 
be  borne  In  mind  that  the  4»dlnance  estab- 
lishing the  grade  was  passed  long  prior  to 
the  ordinance  in  question  in  this  case.  The 
profile  as  well  as  tbe  oral  testimony  shows 
that  the  grade  established  was  practically  the 
sorface  of  tbe  street 

At  a  meeting  of  tbe  council  of  date  May 
8tb,  tbe  following  ai^>ears  of  record:  "A 
remonstrance  protesting  against  the  paving 
of  Fourth  street  was  read.  On  motion  of 
Beny,  duly  seconded  and  carried,  the  re- 
monstrance was  referred  to  tbe  city  en- 
glaeer  for  InTestigation."  And  in  the  record 
of  a  meeting  held  May  13tb,  the  following: 
"The  city  engineer  reported  that  a  majority 
of  property  owners  bad  not  remonstrated 
against  the  paving  of  Fourth  street  from 
tbe  west  line  of  Thomson  avenue  to  tbe  east 
line  of  Park  avenue.  On  motion  of  Dugan, 
duly  seconded  and  carried,  tbe  property 
ov»Tiers  were  given  imtll  the  next  regular 
meeting  of  tbe  council  to  determine  the  kind 
of  material  with  which  they  wanted  the 
slireet  paved." 

The  petition  of  the  property  owners  speaks 
thus:  "Gentlemen— The  nndersigneU  prop- 
erty owners  on  tbe  street  herein  named  re- 
qwctfnlly  f»k  that  you  cause  to  be  paved 
that  pnrt  of  Fourth  street  In  said  city  from 
Thomson  avenue  to  Park  avenue,  the  work 
not  to  begin  before  AprU  first,  A.  D.  1895." 
The  language  of  tbe  document  whereby  the 
property  owners  selected  the  material  to  be 
used  Is  thus:  "We,  who  are  residents  on 
4th  street.  In  the  city  of  Sedalia,  and  who 
have  petitioned  the  city  council  to  pave 
said  street,  hereby  desire  to  signify  to  the 
council  that  we  want  said  paving  on  a  6-in. 
concrete  b&ae  and  the  character  of  paving 
as  indicated  opposite  our  respective  names." 
In  all  instances  tbe  italics  are  ours. 

Tbe  defendant,  Smltb,  signed  neither  of 
the  two  last-mentioned  instruments.  W» 
have  set  these  things  out  fully,  as  tbe  side- 
lights from  which  tbe  terms  of  this  or- 
dinance, and  the  meaning  thereof,  may  be 
reacbed.  If  it  t>e  such  an  Instrument  as  may 
receive  a  construction  by  such  means. 

To  our  mind  the  real  Issue  in  this  case  Is 
tbe  meaning  of  this  Ordinance  No.  50,  and  by 
what  rules  we  are  to  construe  It  In  other 
words,  is  It  an  ordinance  under  section  108.  or 
rather  clause  5  of  No.  108,  of  the  act  of  1803. 
w  la  it  an  ordinance  under  section  100  of  I 


said  act?  The  title  Is  clearly  under  section 
108.  Tbe  first,  part  of  section  1,  which  we 
have  quoted,  by  use  of  the  words,  "be  brought 
to  tbe  established  grade  and  paved,"  if  we 
take  these  words  alone,  would  tend  to  indi- 
cate a  legislative  purpose  under  section  109, 
But,  on  the  other  hand,  we  find  tbe  above 
words  followed  by  the  words,  "according  to 
specifications  herein  contained,"  so  that  the 
whole  clause  reads,  "be  brought  to  the  es- 
tablished grade  and  paved  according  to  the 
specifications  herein  contained."  Now,  when 
we  read  the  specifications  for  grading  con- 
tained In  tbe  same  section,  it  Is  not  so  clear. 
This  provides  for  tbe  reduction  of  tbe  street 
to  a  plane,  the  thickness  of  the  pavement, 
below  the  established  grade,  which  is  contem- 
plated by  tbe  fifth  clause  of  section  lOS, 
supra,  wherein  is  said,  "and  for  doing  all  ex- 
cavating and  grading  necessary  for  the  same." 
If  this  section  1  of  Ordinance  No.  50,  and 
the  ordinance  as  a  whole,  by  these  ambiguous 
terms  and  clauses,  leave  doubt  as  to  the 
meaning,  then  we  are  at  liberty  to  go  beyond 
tbe  lK>dy  of  the  act  itself  for  light  when  we 
come  to  construe  it  There  is  doubt  as  to 
the  meaning  of  this  ordinance.  There  is 
doubt  as  to  whether  tbe  Intention  of  the  law- 
makers was  to  enact  an  ordinance  under  sec- 
tion 108,  or  rather  under  clause  5  thereof,  or 
under  section  109  of  tbe  act  of  1803.  As  an 
aid  to  construction,  and  a  very  strong  aid, 
too,  is  tbe  title  of  the  ordinance.  In  Dart  v. 
Bagley,  110  Mo.,  loc.  cit  51,  19  S.  W.  312,  we 
said:  "There  are  many  canons  of  construc- 
tion, but  they  all  rest  upon  tbe  common  prin- 
ciple that,  if  possible,  the  Intention  of  the 
Legislature  must  be  ascertained.  These  rules 
are  only  valuable  when  they  subserve  tiiis 
purpose.  One  of  these  rules  of  construction, 
long  established  in  England,  was  that  'the 
title  cannot  be  resorted  to  in  construing  the 
enactment'  Hunter  y.  Nockolds,  1  McN.  & 
Gord.  (151.  But  in  this  state  and  others, 
where  the  Constitution  gives  a  peculiar  sig- 
nificance and  assigns  particular  Importance 
to  the  title  by  requiring  that  a  statute  shall 
contain  but  one  subject,  'which  shall  l>e 
clearly  expressed  In  its  title,"  this  common-law 
canon  is  clearly  at  variance  with  our  methods 
of  interpretation.  On  tbe  contrary,  we  bold 
that  the  title  is  necessarily  a  part  of  tbe  stat- 
ute, and  aids  In,  and  is  a  necessary  guide  to. 
Its  right  construction.  Endllcli  on  Interpreta- 
tion of  Statutes,  §§  58,  00,  and  cases  cited. 
So  it  was  said  in  Conn.  Mut  Life  Ins.  Co. 
V.  Albert,  30  Mo.  181 :  'But  tbe  belter  rule, 
as  we  think,  is  to  presume  that  the  true  in- 
tent and  meaning  is  to  be  found  in  the  tiile. 
unless  It  Is  plainly  contradicted  by  the  express 
terms  of  the  body  of  tbe  act' "  Sutlieiiiiud 
on  Statutory  Construction,  {  210,  states  tlie 
rule  thus:  "The  same  declaration,  that  the 
title  is  no  part  of  the  act,  has  been  frequently 
made  by  Judges  In  this  country.  But  in 
modem  practice  the  title  is  adopted  by  Uie 
Legislature,  more  thoroughly  read  than  the 
act  itself,   and  in  many  states  is  the  sub- 
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ject  of  constitutional  regulation.  It  Is  not  an 
enacting  part,  but  Is  in  some  sort  a  part  of 
the  act,  altbouglt  only  a  fonnal  part.  By 
tlie  common  law  it  could  not  control  the 
plain  words  of  a  statute;  It  was  resorted  to 
only  in  cases  of  doubt  for  sucli  aid  as  it 
could  afford  In  removing  ambiguities.  Acts 
may  be  identified  by  the  title.  An  act  may 
bave  effect  as  to  persons  and  subjects  broad- 
er tban  tlie  title  where  the  words  are  plain, 
and  where  there  Is  no  constitutional  barrier. 
But  If  tbe  meaning  Is  doubtful,  the  title,  If 
expressive,  may  have  the  effect  to  resolve 
the  doubts  by  extension  of  the  purview,  or  by 
restraining  it,  or  to  correct  an  obvious  error, 
for  in  ascertaining  the  intention  nothing  is 
to  be  rejected  from  which  aid  can  be  derived ; 
therefore  the  title  of  an  act  may  claim  a  de- 
gree of  notice,  and  Is  entitled  to  its  share  of 
consideration.  Where  th6  text  of  the  statute 
is  plain  and  unambiguous,  the  title  cannot 
have  the  effect  to  modify  it."  See,  also. 
Black  on  Interpretation  of  Laws,  8  70,  P-  171, 
where  it  is  said:  "The  earlier  English  doc- 
trine on  this  point  never  gained  any  consider- 
able recognition  in  this  country.  On  the  con- 
trary, with  us  it  has  been  almost  universally 
held  that  if  the  provisions  contained  in  tbe 
body  of  the  statute  are  expressed  in  ambigu- 
ous or  doubtful  language,  or  so  as  to  be  fair- 
ly susceptible  of  more  than  one  interpreta- 
tion, then  It  is  permissible  and  proper  to 
consider  the  title  of  the  act  as  a  clue  or  guide 
to  tbe  Intention  and  meaning  of  the  Legisla- 
ture, and  In  this  manner  and  to  this  extent 
it  may  be  allowed  to  aid  in  tbe  construction 
of  the  law." 

This  Dart  Case,  supra,  was  under  a  statute, 
it  is  true ;  but  the  construction  of  an  ordinance 

18  for  the  court,  and  the  rules  of  construction 
of  statutes  usually  apply  to  the  construction 
of  ordinances.  McQulllen  on  Municipal  Or- 
dinances. §  289,  and  cases  cited. 

And  if  the  ordinance  is  susceptible  of  two 
constructions.  It  must  be  given  that  construc- 
tion which  will  uphold  the  validity  of  the 
ordinance.  The  doctrine  Is  thus  announced 
by  the  Supreme  Court  of  Kansas  (Swift  v. 
Topelia,  43  Kan.  671,  23  Pac.  1075,  8  L.  R.  A. 
772):  "But  if  a  statute  or  a  city  ordinance 
Is  susceptible  of  two  different  constructions, 
that  one  must  prevail  that  will  preserve  the 
validity  of  the  ordinance  in  preference  to  a 
construction  that  will  render  It  invalid,  and 
this  must  be  done  although  the  construction 
adopted  may  not  be  tbe  most  obvious  or  natu- 
ral one,  or  the  literal  one.   Mewland  v.  Marsh, 

19  111.  376;  Homestead  Co.  v.  Webster  Co., 
21  Iowa,  221 ;  Roosevelt  v.  Godnrd,  52  Barb. 
(N.  T.)  633 ;  Colwell  v.  Water-Power  Co.,  19 
N.  J.  Eq.  245 ;  Bigelow  v,  B.  R.  Co.,  27  Wis. 
478 ;  Dow  v.  Norris,  4  N.  H.  17,  17  Am.  Dea 
400;  Cooley,  Const  Llm.  184 ;  Inlister  v.  Car- 
ver, 16  Mich.  484." 

Again,  all  doubts  must  be  resolved  in  favor 
of  the  validity  of  tbe  ordinance.  Stafford  v. 
Ry.  Co.,  110  Wis.  331,  86  N.  W.  1036.  The 
burden  rests  with  the  party  alleging  the  in- 


validity of  the  ordinance  to  demonstrate  it, 
there  being  in  all  cases  the  presumption  that 
tbe  ordinance  is  valid.  Ry.  Co.  v.  Carllnville, 
103  111.  App.  261. 

One  other  rule  in  the  construction  of  laws 
and  ordinances  is  that  they  must  be  con- 
strued In  connection  with  existing  laws  and 
ordinances.  In  this  case,  we  bad  section  160 
of  the  Revised  Ordinances  of  1894,  fixing  the 
established  grade  of  Fourth  street  This  sec- 
tion is  specifically  referred  to  In  Ordinance 
No.  50.  The  profile  of  the  grade  established 
under  section  160  was  in  evidence,  as  well 
as  the  ordinance  itself.  This  profile,  as  In- 
terpreted by  the  engineer,  shows  in  effect 
that  tbe  established  grade  and  tbe  natural 
surface  of  the  street  was  practically  the 
same.  With  this  In  view,  is  it  reasonable  to 
suppose  that  the  city  council,  in  passing  Ordi- 
nance No.  50,  contemplated  grading  as. men- 
tioned in  section  109  of  the  act  of  18937  We 
thlnlc  not.  Here  was  a  previous  ordinance 
fixing  this  established  grade.  Here  is  an 
established  grade  practically  conforming  to 
the  contour  of  the  surface.  The  council  is 
presumed  to  Icnow  the  conditions  and  tbe  ex- 
istence of  tbe  previous  ordinance,  and  in  this 
case  that  they  bad  this  knowledge  Is  appar- 
ent, because  they  referred  to  the  previous 
ordinance  of  1894  in  reference  to  established 
grade.  This  ordinance  of  1894,  nnder  these 
circumstances,  being  mentioned  in  the  ordi- 
nance itself,  must  be  considered  as  intrinsic 
aid  for  the  construction  of  tbe  ordinance  in 
question.  But  aside  from  that  we  have,  and 
may  call  upon,  what  are  called  extrinsic  aids 
In  determining  a  doubtful  meaning.  Tbe  rule 
Is  thus  stated  by  Black  in  his  Interpretation 
of  Laws,  pp.  196,  197:  "But  if  the  words  of 
the  law  are  not  Intelligible,  if  there  arises  a 
substantial  doubt  as  to  their  meaning  or  ap- 
plication, or  If  there  is  ambiguity  on  the  face 
oi.  the  statute,  then  the  endeavor  must  be 
made  to  ascertain  tbe  true  meaning  and  In- 
tent of  tbe  Legislature.  And  to  this  end, 
first  of  all,  tbe  intrinsic  aids  for  the  Inter- 
pretation of  the  statute  are  to  be  resorted 
to.  It  should  be  read  and  construed  as  a 
whole.  Its  various  parts  should  be  compar- 
ed; each  doubtful  word  or  phrase  Is  to  be 
read  In  the  light  of  the  context ;  the  Interpre- 
tation clause,  if  there  is  any,  should  be  ex- 
amined to  see  If  it  defines  or  explains  tbe 
ambiguous  part;  and  light  may  be  sought 
from  the  title  of  tbe  act  the  preamble,  and 
even  the  headings  of  tbe  chapters  and  sec- 
tions. But  if  these  intrinsic  aids  are  ex- 
hausted without  success,  if  there  stlli  re- 
mains a  substantial  doubt  or  ambiguity,  then 
recourse  may  be  bad  to  extraneous  facts, 
considerations,  and  means  of  explanation,  al- 
ways with  the  same  object  to  find  out  tbe 
real  meaning  of  the  Legislature."  These  al- 
lowable extrinsic  aids  are  numerous  and  va- 
ried. Including  public  documents  and  papers, 
statutes  In  pari  materia,  contemporary  his- 
tory, contemporary  construction  and  uaage, 
executive  and  legislative  construction,  jou^ 
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nals  of  the  legtslatlTe  body,  opinion  of  legis- 
lators, motives  of  the  legislative  body,  and 
perhaps  others.  Now,  reviewing  some  of 
these  aids,  the  petition  of  the  proi)erty  own- 
ers, for  tills  ordinance,  only  speaita  of  pav- 
ing ;  the  notice  is  one  to  "paving  contractors," 
and  speaks  of  "grading  and  paving"  Fourth 
street,  but  it  must  be  remembered  that  cer- 
tain grading  mast  be  done  before  paving, 
even  where  the  street  Is  at  the  established 
grade;  the  ordinance  establishing  the  grade 
with  the  profile  of  the  established  grade 
shows  that  the  street  was  on  the  established 
grade,  or  practically  so;  the  two  estimates 
filed  by  the  mglneer,  public  documents  in  the 
proceeding,  one  for  "paving"  and  the  other 
for  "bringing  to  grade  and  paving"  Four^ 
street,  are  the  same  in  amount ;  the  contract 
denominates  the  work  to  be  done  as  "grading 
and  paving"  Fourth  street;  then,  above  all, 
l8  the  fact  that  no  substantial  work  was  re- 
quired to  bring  the  street  to  the  established 
grade — It  was  on  such  grade  to  all  intents  and 
purposes. 

Under  all  these  circumstances,  does  the 
ordinance  challenged  mean  the  grading  con- 
templated by  section  109,  or  does  It  mean  the 
grading  contemplated  in  clause  5  of  section 
108  of  the  Acts  of  1893?  We  are  Inclined  to 
think  the  council  had  in  view  the  latter ;  that 
t^'oy  aimed  to  proceed  throughout  under  the 
provisions  of  section  108,  and  the  provisions 
of  clause  6  aforesaid.  They  could  not  have 
meant  the  grading  necessary  to  bring  a  street 
to  the  established  grade,  when  nature  had 
done  that,  but  must  have  meant  the  neces- 
sary grading  required  for  the  proper  laying 
of  the  pavement  This  Is  onr  construction 
of  this  ordinance,  and  it  Is  a  reasonable  con- 
struction thereof.  The  only  serious  question 
In  the  matter  is  whether  we  should  have  gone 
outside  of  the  ordinance,  which  of  course  we 
conld  not,  unless  the  meaning  of  the  ordi- 
nance is  doubtful.  We  think,  as  hereinabove 
indicated,  that,  when  you  compare  the  first 
few  lines  of  section  1  of  Ordinance  No.  50 
with  the  remaining  portions  thereof,  there  is 
doubt  as  to  the  ctiaracter  of  grading  contem- 
plated, and  upon  that  theory  we  have  pro- 
ceeded. Where  there  Is  doubt.  Smith,  P.  J., 
in  Bank  v.  Haywood,  62  Mo.  App.  654,  has 
most  admirably  stated  the  rule  in  this  lan- 
guage: "The  rule  Is  that,  in  order  to  ascer- 
tain the.  purpose  or  Intention  of  a  statute,  if 
not  clearly  expressed,  it  should  be  read  in 
view  of  all  the  surrounding  facts  and  circum- 
stances under  which  it  was  enacted.  This 
mle  Is  to  be  Invoked  alike  In  the  constrnction 
of  statntes  and  contracts  (citing  cases).  In 
Potter's  Dwarrls  on  Statutes  and  Constitu- 
tions It  is  said  that  common  sense  and  good 
faith  are  the  leading  and  principal  charnc- 
teristlcs  of  all  interpretation.  Reading  the 
said  ordinance  in  the  light  of  the  facts  and 
circumstances  surrounding  its  passage,  and 
to  which  we  have  heretofore  adverted,  we 
cannot  conclude  that  it  was  the  intention  or 
purpose  of  the  framers  to  require  tliat  part 


of  said  street  covered  by  said  railroad  tracks 
be  Improved." 

From  all  this  It  results  that  the  trial  court 
should  have  held  that  this  whole  proceeding 
was  one  under  section  108,  or  rather  clause  5 
of  section  108,  of  the  Acts  of  1893.  This  the 
trial  court  did  not  do,  but,  evidently  im- 
pelled by  the  ruling  of  the  Kansas  City  Court 
of  Appeals  In  the  Abell  Case,  held  the  con- 
trary. In  this  there  was  error.  And  in  this 
the  Abell  opinion,  supra,  is  error. 

2.  The  views  which  we  have  taken  of  this 
ordinance,  and  the  constrnction  we  have  giv- 
en it  in  our  paragraph  1  of  this  opinion,  prac- 
tically disposes  of  this  case,  with  exception  of 
the  contention  of  defendant  that  the  work 
was  not  completed  within  time,  and  therefore 
the  tax  bills  are  void,  and  the  further  con- 
tention that  the  ordinance  has  a  provision 
for  keeping  the  pavement  In  good  repair  for 
five  years,  and  for  that  reason  la  void.  The 
provision  in  said  ordinance  as  to  time  is  in 
this  language:  "The  work  under  this  ordi- 
nance shall  be  done  and  fully  completed  with- 
in 100  days  after  the  contract  la  let,  and  each 
and  every  day  that  the  said  work  is  not  com- 
pleted within  that  time,  the  contractor  shall 
forfeit  the  sum  of  twenty  dollars,  the  same  to 
be  deducted  from  the  amount  that  would  oth- 
erwise be  due  him  for  all  of  said  work,  and 
the  said  deduction  shall  be  api)ortloned  to 
and  along  the  whole  of  said  street  so  Improv- 
ed under  this  ordinance,  and  tax-bills  for  so 
much  less  shall  be  issued  in  payment  there- 
for; provided  that  for  good  cause  shown, 
the  council  may  extend  the  time  of  complet- 
ing said  work  if  the  contractor  is  not  in  any 
fault  In  the  matter,  and  the  application  for 
extension  is  made  as  soon  as  the  necessity 
therefor  appears,  and  before  the  work  Is  done. 
No  extension  shall  be  made  or  excuse  receiv- 
ed after  the  work  is  completed."  There  Is  no 
definitely  fixed  time  by  the  provision  above 
quoted.  This  ordinance  itself  contemplates 
that  more  than  100  days  might  be  required, 
for  it  provides  for  a  forfeiture  for  each  day 
required  over  that  number.  The  contract  Is 
not  different  in  this  regard  from  the  ordi- 
nance. We  have  recently  reviewed  the  au- 
thorities upon  this  question  in  the  recent  case 
of  Curtice  v.  Schmidt  et  al.  (Mo.  Sup.)  101 
S.  W.  61.  Upon  the  authority  of  that  case 
and  the  recent  cases  therein  cited,  this  con- 
tention must  be  ruled  against  the  defendant 
But  in  addition  to  this,  the  ordinance  pro- 
vides that  the  time,  for  good  reason,  might 
be  extended.  The  contractor  made  applica- 
tion for  extension,  assigning  as  a  reason  that 
the  curbing  was  not  In,  and  the  work  could 
not  proceed  until  It  was  In  place.  The  coun- 
cil on  this  showing  did  extend  the  time  by 
passing  a  resolution  to  the  effect  that  the 
time  to  l>egln  should  be  as  of  the  date  when 
the  curbing  was  in  place.  This  was  equiva- 
lent to  extending  the  time  for  such  time  as 
was  required  to  get  the  curbing  in  position. 
However,  all  this  is  immaterial  in  this  case, 
for  the  reason  that  neither  the  ordinances 
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nor  the  contract  fixes,  In  positive  tenns,  any 
definite  time.  It  only  fixes  a  conditional 
time,  the  distinction  being  clearly  drawn  by 
Brace,  P.  J.,  in  Heman  t.  GllUam,  171  Mo. 
258,  71  S.  W.  1C3,  and  other  cases  cited  In 
the  Curtice  Case,  supra, 

2.  Nor  Is  the  provision  that  the  contractor 
shall  keep  the  pavement  in  repair  one  which 
vitiates  either  the  contract  or  ordinance. 

3.  We  had  about  overlooked  the  constitu- 
tional question.  It  would  be  perhaps  as 
well  had  it  been  overlooked.  There  is  noth- 
ing in  It  The  contention  Is  that  section  109 
of  the  act  of  1893  (section  5809,  Rev.  St  1899) 
is  violative  of  section  1,  Coast  TJ.  S.  Amend. 
14,  and  also  section  3,  art  10,  Const  Mo.  We 
do  not  think  so.  A  reading  of  the  statute 
and  constitutional  provisions  will  suffice. 

4.  To  our  mind,  this  record  shows  that  no 
work  was  contemplated  by  the  ordinance, 
save  and  except  such  as  must  under  all  dr^ 
cumstances,  be  paid  for  by  special  assess- 
ment In  other  words,  no  work  was  contem- 
plated which  could  be  paid  out  of  the  general 
revenue  fund  of  the  city.  The  work  has 
been  done.  The  property  has  received  the 
benefits  thereof.  In  the  language  of  Elliott 
C.  J.,  in  case  of  Jadxson  v.  Smith,  22  N.  B. 
432,  120  Ind.  520:  "The  assessment  is  made 
upon  the  theory  that  the  benefit  to  the  prop- 
erty is  equivalent  to  the  expense.  The  owner, 
therefore,  receives  a  thing  of  value,  and  he 
ought  in  equity  and  good  conscience  to  pay  for 
it  notwithstanding  the  fact  that  the  local 
officers  may  not  have  obeyed  the  statute  in 
every  regard.  It  Is  Just  to  protect  his  title 
when  be  offers  to  pay  for  the  things  of  value 
rendered  him  In  the  form  of  the  benefit  re- 
sulting from  the  improvement;  but  it  is 
not  Just  to  relieve  him  from  paying  the  as- 
sessment because  the  local  officers  had  made 
mistakes." 

Without  discussing  other  .questions  sug- 
gested in  the  briefs,  it  therefore  follows  that 
this  cause  should  be  reversed  and  remanded, 
to  be  proceeded  with  as  herein  Indicated, 
and  it  is  so  ordered.    All  concur. 

On  Rehearing. 

One  of  the  things  urged  in  the  motion  for 
rehearing  Is  thus  stated  in  paragraph  5  there- 
of: "The  court  wholly  overlooked  the  fact 
that  the  respondent  offered  to  show  that  not 
alone  did  the  proceedings  provide  for  the 
bringing  of  the  street  to  grade,  but  that  the 
physical  fact  existed  that  deep  cuts  were 
made,  and  high  fills  built  upon  which  to 
place  this  pavement;  and  in  no  event  should 
the  court  render  an  opinion  that  would  pre- 
clude the  respondent  from  offering  such  proof 
at  a  retrial  of  this  cause." 

The  opinion  of  the  court  reverses  and  re- 
mands the  cause.  It  was  not  the  purpose  of 
the  court  to  preclude  the  introduction  of  the 
evidence  above  mentioned  upon  a  retrial. 
It  may  be  that  some  of  the  language  used 
would  bear  out  the  contention  of  counsel,  and, 
if  so,  thla  can  be  considered  as  a  modifica- 


tion thereof.  Upon  the  evidence  in  this  rec- 
ord, we  were  of  the  opinion  that  in  the  pas- 
sage of  Ordinance  No.  60  the  council  had  in 
view  and  meant  the  grading  contemplated  In 
the  fifth  clause  of  section  108,  p.  91,  Acts 
1893,  in  the  opinion  mentioned.  What  we 
hold  is  that  the  ordinance  itself  is  of  such 
doubtful  meaning  that  we  could  resort  to  both 
intrinsic  and  extrinsic  aid  in  construing  It 
Among  the  extrinsic  aids  we  mentioned  the 
evidence  of  the  city  engineer  as  to  the  con- 
dition of  the  established  grade  as  shown  by 
the  profile.  On  the  other  hand,  had  it  l>een 
hn  the  record  that  the  street  was  irregular  in 
its  surface,  this  fact  would  have  been  con- 
sidered in  construing  the  ordinance. 

Upon  a  retrial  it  may  appear  that  this 
street  was  of  such  a  character  that  the  coun- 
cil could  not  have  meant  any  other  grading 
except  that  contemplated  by  section  109,  p. 
92,  Acts  1893,  and,  if  so,  the  trial  court  should 
have  the  benefit  of  that  evidence  in  constru- 
ing this  ordinance.  We  are  of  opinion  that 
such  evidence  would  have  been  heard  by  the 
trial  court  under  the  original  opinion  and  the 
order  reversing  and  remanding  the  cause, 
but,  as  there  seems  to  be  doubt  we  add  this 
to  the  original  opinion  to  remove  such  doubt. 
With  this  the  motion  for  rehearing  will  be 
overruled.    All  concur. 


CITY  OP  SBDALIA  ex  rel.  TATLOB  t. 
DOGHERTT. 

(Supreme  Court  of  Missouri,   Division  No.   1. 
June  29,  1007.) 

Appeal  from  Circuit  Cburt,  Pettlg  (bounty ; 
Geo.  W.  Longan,  Judge. 

Action  by  tlie  city  of  Sedalla,  on  the  rela- 
tion of  S.  H.  Taylor,  against  Michael  Dogher- 
ty.  Judgment  for  defendant  Plaintiff  ap- 
Reversed  and  remanded. 


Scarritt  Scarrltt  &  Jones  and  Charles  B. 
Yeater,  for  appellant  John  Cashman  and 
Harnett  &  Harnett  for  respondent 

GRAVES,  J.  This  is  one  of  the  three  cases 
atigued  and  submitted  together.  The  case  of 
City  of  Sedalla  ex  rei.  Taylor  v.  Smith  (opin- 
ion at  this  term)  104  S.  W.  15,  in  which  we 
have  gone  over  both  the  facts  and  the  law, 
controls  the  disposition  of  this  case.  There 
is  but  one  difference  either  in  fact  or  law 
between  the  Smith  Case  and  this  case.  In 
this  case,  the  defendant  Dogherty  signed  the 
following  i)etltion :  "We  who  are  residents 
on  4th  street  in  the  city  of  Sedalla,  and  who 
have  petitioned  the  city  council  to  pave  said 
street  hereby  desire  to  signify  to  the  council 
that  we  want  said  paving  on  a  O-in.  concrete 
base  and  the  character  of  paving  as  indicated 
opposite  our  respective  names."  Defendant 
Smith,  in  his  case,  had  signed  nothing.  It 
is  urged  in  the  present  case  that  Dogherty  Is 
estopped  by  reason  of  this  act  and  cannot  now 
question  the  tax  bill.    This  presents  a  verj- 
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nice  qnefitlon,  but  in  the  ylew  we  have  taken 
of  tbe  Siulth  Case,  a  consideration  thereof 
wonid  be  useless. 

Following  the  Smith  Case,  this  case  will  be 
reversed,  and  remanded  to  be  proceeded  with 
aa  Indicated  In  onr  opinion  In  the  Smith  Case. 
All  concnr. 


cm  OP  SlIDALIA  ex  rel.  TAYLOR  v.  DU- 

OAN. 

(Sapreme  Court  of  Missouri,  Division  No.   1. 

June  29.  1907.) 

Appeal  from  Circuit  Court,  Pettis  County; 
Oeo.  W.  Longan,  Judge. 

Action  by  the  city  of  Sedalia,  on  the  rela- 
tion of  S.  H.  Taylor,  against  Anna  A.  Dugan. 
Judgment  for  defendant  FlalntlfF  appeals. 
Reversed  and  remanded. 

Scarrltt,  Scarrltt  &  Jones  and  Chas.  B. 
Tester,  for  appellant  John  Cashman  and 
Bamett  &  Bamett  for  respondent 

GRAVES,  J.  Three  cases  were  argued 
and  submitted  together,  I.  e..  City  of  Sedalia 
ex  rel.  Taylor  v.  Smith.  104  S.  W.  16,  City 
of  Sedalia  ex  reL  Taylor  v.  Dogherty,  104  S. 
W.  22,  and  City  of  Sedalia  ex  rel.  Taylor  y. 
Dugan,  the  present  case.  There  is  but  one 
difference  between  this  case  and  tbe  Smith 
Case,  In  which  we  have  written  a  full  opin- 
ion. In  this  case  the  defendant  Dugan, 
signed  the  following  petition  to  the  city  coun- 
cil :  "Gentlemen :  The  undersigned  property 
owners  on  the  street  herein  named  respect- 
fully ask  that  you  cause  to  be  paved  that 
part  of  Fourth  street  in  said  city  from 
Thomason  avenue  to  Park  avenue,  the  work 
not  to  begin  before  April  first  A.  D.  1895." 
By  this  act  plaintiff  claims  that  defendant 
is  estopped  from  denying  the  validity  of  the 
tax  bill.  Defendant  claims  that  while  she 
did  sign  said  petition  it  was  one  praying  for 
an  ordinance  to  pave  the  street  and  not  for 
one  to  reduce  the  street  to  the' established 
grade  and  then  pave  it;  that  the  ordinance 
passed  in  obedience  to  the  petition  was  for 
both  classes  of  work,  and  therefore  she  is 
not  estopped.  In  the  view  we  have  taken  of 
the  ordinance  involved  In  all  these  cases,  a 
discussion  of  this  point  is  unnecessary,  and 
we  therefore  decline  so  to  do. 

The  case  Is  reversed,  and  remanded  to  be 
proceeded  with  as  Indicated  by  an  opinion 
in  the  Smith  Case,  filed  at  this  term.  All 
concnr. 


BTJRK  et  al.  t.  PENCE. 

(Supiemt   Court  of  Missoori,  Division   No.  1. 
June  29,  1007.) 

1.   JUDaMKWT— CONFOBMIT*     TO      PlBADINOS — 

Issmts. 

In  a  snit  to  determine  the  interests  of  the 
parties  to  real  estate  and  to  quiet  title  thereto, 
the  petition  alleged  that  tbe  owner  thereof 
died  intestate,  leaving  the  parties  as  heirs.    The 


answer  admitted  the  death  of  the  owner  and 
that  the  parties  were  his  heirs,  but  alleged  that 
he  executed  a  deed  of  the  real  estate  under 
which  defendant  claimed.  The  reply  alleged 
that  the  deed  was  procured  by  fraud  and  that 
the  owner  did  not  possess  mental  capacity  to 
make  a  deed.  Held,  that  a  judgment  setting 
aside  the  deed  and  rendering  judgment  accord- 
ing to  the  prayer  of  the  petition  was  responsive 
to  the  pleadings  and  the  issues  raised  thereby. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  30,  Judgment  8  437.] 

2.  QuiETiNO  Title— Burden  of  Proof. 

In  a  snit  to  determine  the  interests  of  the 
parties  in  real  estate  and  to  quiet  title  thereto, 
a  defendant  admitting  the  allegations  of  tbe 
petition  that  the  owner  died  intestate,  leaving 
the  parties  as  his  heirs,  but  alleging  that  he 
executed  a  deed  conveying  the  land  to  defend- 
ant has  tbe  burden  of  proving  the  due  execu- 
tion of  tbe  deed. 

[Ed.  Note,— For  cases  in  point  see  Cent.  Dig. 
vol.  41,  Quiethig  Title,  {  89.] 

S.  Deeds  —  Execution  —  Pant*.  Facik    Bvi- 

DBNCB. 

Under  Rev.  St  1800,  i  932  [Ann.  St  1906. 
p.  849],  providing  that  every  instrument  con- 
veying real  estate  which  shall  be  acknowledged 
may  be  read  in  evidence  without  further  proof, 
the  acknowledgment  of  a  deed  is  prima  facie 
evidence  that  the  grantor  signed  and  delivered 
the  same. 

4.  Same. 

On  the  issue  of  the  execution  of  a  deed  the 
prima  facie  case  established  by  proof  of  its 
acknowledgment  may  be  asMdled  oy  proof  to 
the  contrary  under  a  plea  of  general  denial  of 
the  due  execution  of  the  deed. 

5.  Tbiai/— Scops  ov  Evidence  in  Rebuttal. 

Where  a  party  alleging  the  due  execution 
of  a  deed  establishes  a  prima  facie  case  by  proof 
of  the  acknowledgment  of  the  deed,  and  the 
adverse  party  offers  proof  to  the  contrary,  the 
party  may  fortify  his  prima  facie  case  by  other 
proof  of  the  signing  and  delivery  of  ttie  deed. 
[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  46,  Trial,  i  151.] 

6.  Deeds  —  Execution  —  Evidshcb—  Suin- 

CIENCT. 

Evidence  examined,  and  held  to  rtiow  the 
execution  of  a  deed. 

[Ed.  Note.-— For  cases  in  point  see  Cent.  Dig. 
vol.  16,  Deeds,  H  614,  615.] 

7.  Same— BuBDEN  of  Pboof— BIkntai.  Capac- 
nr  OF  Gbantob. 

A  party  alleging  that  a  deed  was  procured 
by  fraud  and  that  the  grantor  did  not  possess 
mental  capacity  to  make  a  deed  has  the  bur- 
den of  proving  the  same. 

SEA.  Note.— For  cases  in  point  see  Cent  Dig. 
.  16,  Deeds,  {  588.] 

Woodson,  J.,  dissenting  in  part 

Appeal  from  Circuit  Court,  Knox  County; 
Charles  D.  Stewart,  Judge. 

Action  by  William  A.  Burk  and  others 
against  James  Pence.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Reversed  and 
remanded. 

This  suit  originated  in  the  circuit  court  of 
Knox  county,  and  was  instituted  by  the  plain- 
tiffs against  the  defendant,  seeking  to  deter- 
mine the  Interests  of  the  parties  and  quiet 
the  title  to  certain  lands  described  in  the  peti- 
tion, as  l8  provided  for  by  section  680,  Rev. 
St  1809. 

The  contention  of  defendant  being  that  the 
Judgment  is  not  responsive  to  the  issues  made 
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by  the  pleadings,  and  the  questions  presented 
In  respect  to  the  Introdnction  of  evidence 
thereunder,  It  will  be  necessary  to  set  them 
ont  in  full. 

Omitting  the  formal  parts,  the  petition  is 
as  follows:  "Plalnttfts  state  that  Hiram 
Hickman  d^arted  this  life  at  the  coun^  of 

Knox  and  state  of  Missouri  on  the  

day  of ,  1901,  the  owner  In  fee  simple 

of  the  following  described  lands  in  county 
of  Knox  and  state  of  Missouri,  to  wit:  The 
east  half  of  the  southwest  quarter  of  section 
twenty-six  (26),  and  tblrty-flTe  acres  lying  in 
tbe  east  part  of  the  west  half  of  the  south- 
west quarter  of  section  twenty-six  (28),  and 
thirty-two  acres  more  or  less,  being  all  of 
the  northwest  fourth  of  the  soutlieaBt  quarter 
of  section  twenty-six  (26),  except  eight  acres 
in  the  northeast  corner  thereof,  heretofore 
conveyed  by  Hiram  Hickman,  In  small  tracts, 
by  deeds,  to  Isaac  H.  Pigeon,  Thomas  A. 
Howerton,  tbe  trustees  of  tbe  Christian 
Church,  P.  A.  Creason,  William  Pence,  and 
Samuel  H.  Varuer,  respectlrely;  all  of  said 
land  being  In  township  sixty  (60),  range 
eleven  (11)  west,  and  containing  one  hundred 
and  forty-seven  acres,  more  or  less.  That 
he  so  departed  this  life  intestate,  leaving  as 
his  sole  heirs  at  law  these  plaintiffs,  who  are 
each  oititled  to  an  nndlvided  interest  in  said 
lands  as  follows:  William  A.  Bnrk  is  enti- 
tled to  one-sixteenth,  as  evidenced  by  deed 
from  Lafay  Hunt;  Mary  B.  Burk  Is  entitled 
to  one-sixteenth;  Wlllard  Walker  is  entitled 
to  one-sixteenth;  Michael  B.  Hickman,  Elisa 
E.  Applegate,  Henry  B.  Hickman,  William  J. 
Hickman,  Laura  B.  Hickman,  Hattie  M. 
King,  Roily  V.  Hlc&man,  and  M.  Guy  Hick- 
man are  each  entitled  to  one  thirty-second  of 
said  land;  William  Pence  is  entitled  to  one 
forty-eighth  interest  In  said  land;  Sarah 
Newman  is  entitled  to  one-fourth  of  said 
land — and  the  defendant,  James  Pence,  who 
is  entitled  to  an  undivided  one  forty-eighth 
interest  in  said  land,  and  tbe  following  nam- 
ed persons,  who  are  not  made  parties  hereto: 
Olive  Hunt,  who  Is  entitled  to  one-sixteenth 
thereof,  and  Pinkie  Hagar,  Mollle  Vanosdol, 
Ella  Rice,  Eliza  Pence,  John  Pence,  Frank 
Pence,  Henry  Pence,  Jacob  Pence,  Wesley 
Pence,  and  Albert  Pence,  who  are  each  en- 
titled to  an  undivided  one  forty-eighth  inter- 
est in  said  land,  but  make  no  claim  thereto. 
That  since  tbe  death  of  said  Hiram  Hick- 
man, as  aforesaid,  the  defendant  has  taken 
possession  of  all  said  lands,  claiming  to  be 
the  owner  in  fee  simple  of  all  of  tbe  same, 
and  now  holds  the  possession  adversely  to 
these  plaintiffs,  and  adversely  to  their  inter- 
ests as  aforesaid,  the  precise  nature,  claim, 
and  title  under  which  defendant  so  claims 
said  land  being  unknown  to  these  plaintiffs. 
Wherefore  plaintiffs  pray  that  the  court  as- 
certain and  determine  the  estate,  title,  and 
interest  of  the  parties  plaintiff  and  defend- 
ant, respectively,  in  and  to  said  land  above 
described,  and  to  define  and  adjudge  by  Its 
Judgment  oi  decree  the  title,  estate,  and  in- 


terest of  tbe  parties  severally  in  and  to  tbe 
real  property  aforesaid,  and  for  such  other 
orders,  judgments,  and  decrees  as  to  the  court 
may  seem  Just  and  proper  In  tlie  premises." 

The  answer  Is  as  follows:  "Now  comes  the 
defendant  and  by  leave  of  court  flies  his 
amended  answer  to  tbe  petition  of  tbe  plain- 
tiffs in  tbe  above  entitled  cause  and  for  such 
amended  answer  says:  First.  Defendant  ad- 
mits that  Hiram  Hickman  died  Intestate  in 
Knox  county.  Mo.,  in  the  month  of  July,  1904, 
but  defendant  denies  that  said  Hickman  died 
the  owner  in  fee  simple  of  the  land  described 
In  the  petition.  Second.  Defendant  admits 
that  he  is  in  tbe  possession  of  all  the  lands 
described  in  the  petition;  admits  that  he 
claims  to  be  the  owner  In  fee  simple  of  all 
said  lands;  admits  that  he  now  holds  tbe 
possession  thereof  adversely  to  tbe  plaintiffs. 
Third.  Defendant  denies  tliat  the  said  Hiram 
Hickman  departed  this  life  leaving  as  his 
sole  heirs  at  law  the  plaintiffs  herein;  denies 
tliat  the  plaintiffs  are  each  entitled  to  an  un- 
divided interest  In  said  land,  as  set  out  and 
stated  In  tbe  petition;  denies  that  the  plain- 
tiffs, or  dtber  of  them,  are  entitled  to  any 
interest  whatever  in  the  lands  described  In 
tbe  petition.  Defendant,  further  answering 
the  plalntlflCs'  petition  herein,  avers  and 
charges  the  facts  to  be  that  he  Is  the  sole 
owner  in  fee  simple  of  all  the  lands  describ- 
ed in  the  petition,  and  that  he  is  in  the  law- 
ful possession  of  all  said  lands,  holding  title 
thereto  and  the  possession  thereof  adversely 
to  the  plaintiffs  and  to  all  the  world.  De- 
fendant, further  answering,  says  that  his  ti- 
tle to  tbe  lands  described  in  plaintiffs'  peti- 
tion is  evidenced  by  a  good  and  sufficient 
deed  made,  executed,  and  delivered  by  the 
said  Hiram  Hickman,  in  his  lifetime,  to  the 
defendant,  conveying  all  said  lands  to  this  de- 
fendant, James  Pence,  which  deed  is  record- 
ed in  Book  62,  at  page  262,  deed  records  of 
Knox  county,  Mo.  And  now  the  defendant, 
having  fuUy  answered,  asks  to  be  discharged 
with  his  costs." 

Tbe  reply  is  as  follows:  "Now  come  tbe 
plaintiffs  herein,  by  their  attorneys  of  record, 
and  by  leave  of  court  file  their  reply  to  tbe 
defendant's  amended  answer  in  the  above  en- 
titled cause,  and  for  such  reply  plaintiffs  say: 
First  They  deny  that  defendant  is  the  sole 
owner  in  fee  simple  of  all  the  lands  describ- 
ed in  the  petition,  and  deny  that  he  is  in 
tbe  lawful  possession  of  all  said  lands,  hold- 
ing tbe  title  thereto  and  the  possession  there- 
of adversely  to  tbe  plaintiffs  and  to  all  the 
world.  Second.  Plaintiffs  admit  that  defend- 
ant is  claiming  title  to  all  of  said  lands  de- 
scribed in  plaintiffs'  petition  under  and  by 
virtue  of  a  certain  pretended  deed  claimed  to 
have  t>een  executed  by  said  Hiram  Hickman 
in  bis  lifetime,  which  pretended  deed  is  re- 
corded in  Book  62,  at  page  2C2,  deed  records 
of  Knox  county,  Mo.,  but  plaintiffs  deny  that 
said  deed  is  a  good  and  sufficient  deed;  deny 
that  said  deed  was  made,  executed,  and  de- 
livered by  said  Hiram  Hickman  In  bis  lifetime 
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to  tbe  defendant;  and  plaintiffs  say  that  as 
to  wbetber  said  Hiram  Hickman  signed  said 
pretended  deed,  they  bave  not  knowledge  or 
Information  thereof  sufficient  to  form  a  be- 
lief, but  plaintiffs  say,  arer,  and  charge  it 
to  be  a  fact  that  said  pretended  deed  was 
never  delivered  to  tbe  defendant  and  that  the 
same  was  obtained  by  tbe  defendant  through 
fraud,  covin,  and  deception  practiced  by  tbe 
defendant  upon  said  Hiram  Hickman.  That 
at  the  time  said  pretended  deed  is  claimed 
by  defendant  to  have  been  made  and  executed 
by  said  Hiram  Hickman,  he,  the  said  Hiram 
Hickman,  was  Incapacitated  on  account  of 
the  Imbecility  of  bis  mind  to  make  and  ez< 
ecute  the  same,  he,  at  the  time  and  for  a  long 
time  prior  thereto,  being  old  and  paralyzed, 
in  both  mind  and  body,  to  such  an  extent  as 
to  prevent  blm,  said  Hiram,  from  knowing  or 
understanding  tbe  nature  of  said  pretended 
deed,  or  the  nature  and  character  of  the 
property  therein  attempted  to  be  conveyed, 
or  tbe  object  of  his  ttonnty  therein  attempted 
to  be  declared.  Plaintiffs,  further  replying, 
charge  It  to  be  a  fact  that,  if  said  Hiram 
Hickman  signed  said  deed.  It  was  on  account 
of  the  fraudulent  solicitations  and  undue  In- 
fluence of  the  defendant  exerted  over  said 
Hiram  Hickman  at  the  time,  he,  the  said 
Hickman,  was  In  anch  Imbecile  condition  of 
mind  on  account  of  such  disease  of  paralysis 
and  old  age  as  aforesaid.  Wherefore  these 
plaintiffs  say  that  said  pretended  deed  Is  not 
the  act  and  deed  of  said  Hiram  Hickman, 
bat  tbe  fraudulent  act  and  deed  of  tbe  de- 
fendant, procured  for  the  purpose  of  cheating 
and  defrauding  these  plaintiffs  and  other 
heirs  of  said  Hiram  Hickman,  deceased,  out 
of  said  landa.  Further  replying,  plaintifTs 
state  that  said  pretended  deed,  so  claimed  by 
the  defendant  as  liavlng  been  executed  by 
said  Hiram  Hiclunan,  was  without  considera- 
tion. Plaintiffs,  further  replying,  say  tliat, 
at  the  date  ^sald  pretended  deed  Is  claimed 
by  defendant  to  have  been  executed  by  said 
Hiram  Hickman,  said  land  was  of  the  value 
of  eight  thousand  dollars,  and  said  pre- 
tended deed  was  never  stamped  with  au 
United  States  war  revenue  stamp  or  stamps, 
and  said  stamp  or  stamps  canceled  as  provid- 
ed by  the  revenue  laws  of  the  United  States, 
being  an  act  of  Congress  entitled  'An  act  to 
provide  ways  and  means  to  meet  war  ex- 
penditure and  for  other  purposes,'  approved 
June  13,  1898.  Wherefore,  plaintiffs  says 
that  under  and  by  virtue  of  said  act  of  Ck>n- 
gress  said  pretended  deed  is  void,  and  cannot 
be  used  in  evidence  in  this  cause.  Having 
folly  replied,  plaintiffs  ask  Judgment  as 
prayed  for  In  their  petition." 

The  case  was  tried  by  the  court  without  a 
Jury. 

At  the  outset  of  tbe  trial,  after  tbe  plead- 
ings were  read,  counsel  for  defendant,  appel- 
lant here,  made  tbe  following  objection  to  the 
introduction  of  any  evidence  in  tbe  cause; 
"The  pleadings  having  been  read  to  the  court, 
tlM  defendant  now  objects  to  the  introduction 


of  any  evidence  on  tbe  part  of  the  plaintiffs 
under  their  petition,  because  it  is  disclosed 
by  the  answer  of  the  defendant  that  the  de- 
fendant claims  title  under  a  deed  duly  made, 
executed,  and  delivered  by  said  Hiram  Hick- 
man in  his  lifetime  to  the  defendant,  and 
the  reply  admits  the  execution  of  said  deed, 
but  seeks  to  avoid  it  by  pleading  in  the  reply 
that  the  said  Hi<^man  was  mentally  Incapac- 
itated to  make  such  a  deed.  And,  second, 
that  said  deed  was  procured  by  undue  Influ- 
ence and  fraud  of  the  defendant  exercised 
upon  the  mind  of  said  Hickman.  And,  third, 
there  was  no  internal  revenue  stamp  placed 
upon  said  deed."  Tbe  objections  were,  by 
tbe  court,  overruled,  and  defendant  duly  ex- 
cepted. 

On  the  trial  it  was  agreed  tiiat  Hiram 
Hickman  was  the  common  source  of  title; 
that  the  heirship  of  plaintiffs  to  said  Hick- 
man was  correctly  stated  In  the  petition;  and 
that  Lafayette  Hunt  conveyed  his  interest  in 
the  land  to  William  Burk  prior  to  the  institu- 
tion of  this  suit  Plaintiffs  rested  their  case 
upon  that  agreement.  Defendant  asked,  and 
the  court  refused,  a  demurrer  to  the  evidence, 
to  which  action  of  the  court  an  exception  was 
duly  saved. 

The  defendant  then  Introduced  evidence, 
substantially,  as  follows:  That  Hiram  Hick- 
man, the  grantor  in  the  deed  in  question,  was 
about  80  years  of  age  at  the  time  of  his  death, 
which  occurred  on  July  6,  1904.  He  was  a 
widower,  and  had  no  children.  His  heirs  at 
law  were  one  sister  and  a  number  of  nephews 
and  nieces,  the  parties  named  In  the  petition. 
During  the  10  or  12  years  Just  prior  to  his 
death,  he  and  defendant  had  lived  together 
on  the  farm  in  question,  in  Knox  county,  with 
the  exception  of  one  or  two  years,  about  1890 
and  1900,  when  he  lived  with  his  sister  in 
Sbelbina,  Mo.  He  was  a  man  of  more  than 
ordinary  strength  of  character  and  mind,  and 
generally  had  his  own  way  about  matters  in 
which  he  was  Interested.  In  August,  1899,  he 
went  on  a  visit  to  his  sister,  Mrs.  Newman, 
who  was  living  at  Sbelbina,  Mo.  While  there, 
on  August  21,  1890,  be  had  a  stroke  of  paral- 
ysis, which  resulted  in  tbe  loss  of  tbe  use 
of  his  lower  limbs.  Two  or  three  days  after 
this  affliction  he  made  a  will  by  which  he  de- 
vised the  land  in  controversy  to  the  defend- 
ant The  will  was  written  by  R.  I.  Thomas, 
a  business  man  of  Sbelbina,  and  was  left  with 
said  Thomas  to  hold.  In  regard  to  Its  exe- 
cution, Mr.  Thomas  testlfled.  In  substance,  as 
follows:  "Am  In  the  real  estate  and  Insur- 
ance business,  and  was  acquainted  with  Hi- 
ram Hickman.  In  the  month  of  August, 
1899,  he  was  called  to  write  his  will,  and  did 
so,  and  kept  it  in  bis  possession  until  be  was 
requested  by  letter  to  send  it  to  Hickman, 
which  he  did.  He  willed  all  his  property  to 
James  Pence,  the  defendant.  Hickman  told 
witness  to  write  tbe  will,  and  dictated  it  as 
he  wrote  it.  No  one  was  In  the  room  with 
us  while  It  was  beliig  written.  The  will  dis- 
posed of  ail  his  real  estate  to  defendant. 
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which  was  located  near  Plevna,  Knox  county. 
Mo.  He  signed  the  will  and  it  was  duly 
witnessed.  Hickman,  from  memory,  gave 
witness  the  description  of  the  land.  His  mind 
was  dear,  and  he  understood  what  he  was 
doing.  Pence,  the  defendant,  went  after  wit- 
ness to  come  and  write  the  will  at  the  request 
of  Hlclsman,  and  paid  him  $2.50  for  writing 
It.  Witness  did  not  know  what  became  of  the 
win  after  he  sent  K  to  Hickman."  Hickman 
returned  to  Plevna  from  Shelbina  on  May 
28,  1900,  and  from  that  time  until  bis  death 
he  lived  on  the  farm  in  question  with  defend- 
ant and  his  family.  On  August  27,  1900,  he 
executed  the  deed  in  question  to  defendant, 
which  was  at  the  residence  then  occupied  by 
him  and  Pence.  The  deed  was  written  by 
Squire  William  A.  Elliott  It  was,  at  the 
time  of  its  execution,  delivered  by  Hlclcman 
to  T.  N.  Padgett,  a  merchant  of  Plevna,  to 
hold. 

Squire  Elliott  testified,  in  substance,  as  fol- 
lows: "I  live  near  Plevna,  in  the  Hickman 
neighborhood.  Was  acquainted  with  Hick- 
man. I  wrote  the  deed  in  question  at  the  re- 
quest of  Mr.  Hiclunan,  and  he  gave  me  the 
description  of  the  land,  without  referring  to 
any  memorandum.  I  saw  him  sign  the  deed, 
and  I  took  his  acknowledgment  to  it.  No  one 
was  present  at  the  time  except  myself  and  T. 
N.  Padgett.  The  deed  was  made  to  James 
Pence.  Q.  Then  what  was  done  with  the 
deed?  A.  (He)  passed  it  over,  I  think,  shoved 
it  upon  the  table  to  Mr.  Padgett,  and  told  him 
to  keep  that  and  give  It  to  Mr.  Pence  at  his 
death  if  he  never  called  for  It.  I  don't  know 
the  exact  words,  but  that  is  the  Import  of  it. 
Mr.  Padgett  took  the  deed  and  carried  it  away 
with  him.  I  suppose  Hickman  was  perfect- 
ly at  himself.  His  mind  and  understanding 
were  perfectly  clear.  He  knew  what  prop- 
erty he  owned,  and  what  disposition  be  was 
making  of  it" 

T.  N,  Padgett  testified  In  substance:  "Re- 
side at  Plevna.  Have  known  Hickman  for 
about  23  years.  Was  present  at  the  execu- 
tion of  the  deed.  Wm.  Elliott  wrote  it,  and 
Hickman  gave  him  the  description  of  the 
property,  without  any  paper  to  refresh  his 
memory  from.  He  signed  and  acknowledged 
the  deed.  Q.  Now  then,  when  he  made, 
signed,  and  acicnowiedged  that  deed,  what 
did  he  do  with  It?  A.  Why,, he  shoved  it  over 
to  me,  setting  at  the  table — he  was  at  the 
corner.  Squire  was  at  the  other  corner,  and  I 
in  the  middle — he  shoved  it  over  to  me,  and 
he  told  me  to  take  the  deed  and  keep  it  for  bim 
if  he  didn't  call  for  It :  when  he  was  gone,  to 
give  it  to  James  Pence  and  see  it  was  re- 
corded. I  took  it  and  kept  it  at  my  place  of 
business." 

During  the  trial  the  witness  was  asked  the 
following  questions:  "Q.  1  will  ask  you  if 
there  ever  was  another  deliver}-  of  this  deed. 
Did  you  deliver  this  deed  back  to  Hiram 
Hickman?  Did  Mr.  Hickman  ever  call  for 
this  deed  back?  A.  Yes,  sir;  he  called  for  it 
back,  and  I  took  it  down  and  gave  it  to  him. 


Q.  Then  what  did  he  do  with  the  deed?  A. 
He  gave  it  back  to  me,  and  told  me  to  take 
the  deed  and  when  h^  was  dead  to  deliver  it 
to  James  Pence.  That  was  in  June.  1902. 
Pence  was  not  present  when  the  deed  was 
delivered  to  me  the  second  time,  but  be  Imew 
I  was  holding  the  deed  and  the  conditions  I 
was  holding  it  under.  On  June  16,  1904, 
Hickman  asked  me  to  let  him  see  the  deed, 
and  he  said  Dr.  McGee  'told  him  his  health 
was  affected  and  he  had  dropsy,  and  he 
had  made  up  his  mind  to  deliver  that  deed  to 
James  Pence  himself,'  and  I  said,  'All  right, 
if  it  was  satisfactory  to  Pence,'  which  was  on 
June  16th,  and  on  the  next  day  I  went  down 
to  his  bouse  and  took  the  deed,  and  I  told 
Cncle  Hi  I  got  that  deed,  and  he  told  me  to 
tell  Jim  to  come  Into  the  room.  All  right 
I  called  Jim  in.  He  was  in  the  other  room. 
I  tore  open  the  envelope  and  handed  it  to 
Uncle  Hi— 'Here  it  Is.'  He  looked  at  the  deed 
and  says,  'Yes.'  He  examined  it  and  looked 
at  It  and  says.  That's  the  deed,'  and  de- 
livered it  to  James  Pence.  He  says,  'James, 
here  is  the  deed  to  my  farm.  I  can't  l>e  with 
you  much  longer;  take  it  and  take  care  of 
the  farm;  this  is  yours,'  he  says.  He  also 
delivered  to  Pence  a  note  at  the  same  time. 
His  mind  was  in  good  condition  and  he  knew 
what  he  was  doing.  This  was  on  June  17th, 
and  he  died  July  6th  following,  in  1904." 

On  the  direct  examination  of  Mr.  Padgett 
the  court  refused  to  permit  the  witness  to 
testify  that  Mr.  Hickman,  about  two  years 
after  the  execution  of  the  deed,  had  request- 
ed him  and  the  defendant  to  come  to  Edlna 
and  consult  C.  D.  Stewart  an  attorney,  about 
the  delivery  of  the  deed.  But  on  cross-ex- 
amination of  this  witness  it  was  shown  that 
they  did  come  to  Edina  for  that  purpose, 
and  did  consult  Judge  Stewart  about  the 
delivery  of  the  deed;  that  when  witness 
went  back  to  Hickman's  home  that  same  day 
he  immediately  repeated  to  Hickman  what 
Stewart  had  told  him  about  Ww  the  deed 
should  be  delivered,  and  that  Mr.  Hickman 
then  said  to  Padgett:  "You  fetch  the  deed 
down  to-morrow  and  I  will  dellvo:  it  so  It 
will  stick."  That  the  following  morning 
Padgett"  took  the  deed  down  and  gave  it  to 
Hickman,  who,  after  first  examining  it,  im- 
mediately redelivered  It  to  Padgett  with  In- 
structions to  deliver  it  to  the  defendant  upon 
his  death.  This,  the  witness  says,  was  In 
June,  1902. 

Judge  Stewart  testified  that  he  remember- 
ed the  circumstance  of  Padgett  coming  and 
consulting  with  him  as  an  attorney  about  the 
delivery  of  a  deed.  He  said  be  could  not  be  ■ 
positive  whether  Pence  was  present  at  the 
conference  or  not ;  be  might  have  been ;  that 
Padgett  and  Pence  had  been  at  his  office 
at  diflferent  times  together;  that  he  remem- 
bered more  distinctly  about  Padgett  be- 
cause he  did  the  talking;  that  he  stated  a 
supposed  case  of  a  transfer  of  property  by 
delivering  the  deed  into  the  hands  of  a  third 
party,  but  be  did  not  mention  the  name  of 
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the  grantor  or  grantee  In  anch  deed.  Judge 
Stewart  In  that  connection  aald:  "I  stated 
to  Mr.  Padgett  at  that  time  that  a  deed  plac- 
ed in  the  hands  of  third  parties  to  be  there 
In  the  management  and  control  of  the  gran- 
tor, to  be  delivered  according  to  his  directions 
after  his  death  to  the  grantee,  would  not 
deliver  the  title.  I  do  not  remember  just 
how  it  transpired,  I  understanding  him  to 
asji  me  the  question —  By  the  Court :  Was 
that  before  or  after  the  death  of  this  old 
gentleman?  A.  Why,  it  was  evidently  before 
bis  death;  it  has  been  several  years  ago. 
Q.  I  don't  tblnk  it  was  over  about  two  years 
ago.  A.  I  couldn't  state;  I  lust  recollect  it 
has  been  some  time  ago— some  length  of 
time;  I  couldn't  state  the  time  I  was  giving 
him  advice." 

Dr.  McOee  testified:  That  he  visited  Mr. 
Hickman  professionally  on  the  0th,  18th  and 
20th  of  June,  1904.  That  he  told  Hickman 
on  June  9,  1904,  he  had  but  a  short  time  to 
live  on  accomit  of  the  progress  of  the  disease 
with  which  he  was  afflicted;  and  to  settle 
np  bis  business.  He  testified  that  Mr.  Hick- 
man had  been  paralyzed  in  Ills  lower  limbs 
and  was  moved  around  in  a  wheel  chair; 
be  was  also  afflicted  at  that  time  with  dropsy 
of  the  abdomen,  which  caused  him  heart 
trouble.  He  said  his  mind  was  clear  and 
all  right  on  the  occasion  of  these  visits. 

The  deed  In  question  is  an  ordinary  gen- 
eml  warranty  deed,  in  usual  form,  and,  in 
consideration  of  $1,  it  conveys  the  land  in 
controversy  to  defendant,  and  is  duly  ex- 
ecuted. After  the  signature  of  Hiram  Hick- 
man are  the  words,  "Signed,  sealed  and  de- 
livered in  presence  of  Wm.  A.  Elliott,  T.  N. 
Padgett,"  with  the  word  "delivered"  erased 
by  having  i>en   marks  draw^   through   it. 

Several  neighbors  of  Hi(^man  testified  they 
had  known  him  for  years ;  that  he  had  lived 
with  defendant  and  wife  for  10  or  12  years, 
and  he  was  well  cared  for  by  them,  and  he 
was  well  pleased  with  their  treatment 
Those  neighbors  also  testified  that  he  was 
a  man  of  strong  mind  and  will  power,  and 
hia  disposition  was  to  have  his  own  way 
about  things  in  which  he  was  interested; 
tliat  be  was  capable  of  attending  to  his  own 
affairs,  and  did  It,  and  paid  but  little  at- 
tention to  the  business  of  other  people ;  that 
his  mind  remained  bright  and  clear,  up  to 
his  death.  The  evidence  showed  that  upon 
four  or  five  different  occasions  he  made 
such  statements  as  the  following  to  his  neigh- 
bors :  "I  expect  Jim  Pence  to  have  my  farm." 
"My  intention  is  for  Jim  Pence  to  have  my 
farm." 

Defendant  rested  his  case. 

.Platntilfs'  evidence  tended  to  show  ttiat 
at  the  time  of  the  execution  of  the  deed 
Hickman  caused  the  word  "delivered"  in  the 
attesting  clause  of  the  deed  to  be  stricken 
ont;  tliat  T.  N.  Padgett  remained  in  posses- 
sion of  the  deed  from  the  date  of  its  execu- 
tion nntll  two  days  after  the  death  of  Hick- 
tbat  on  the  last-named  date  he  took 


said  deed  to  Edina  and  filed  it  for  record 
with  the  recorder  of  deeds,  and  paid  the 
recording  fee  to  the  recorder,  which  was  all 
on  July  8,  1904;  that  Hickman  had  been 
stricken  with  paralysis,  and  had  lost  the 
use  of  his  lower  limbs,  and  he  had  to  be 
wheeled  around  in  an  invalid's  chair;  that 
at  the  time  he  executed  the  deed  he  was  75 
or  80  years  of  age,  and  lived  in  bis  own 
house  on  his  own  farm ;  that  T.  N.  Padgett 
and  defendant  were  brothers-in-law;  that 
said  Padgett  at  the  time  of  the  execution 
of  the  deed  was  acting  as  the  confidential 
adviser  of  both  Pence  and  Hickman;  that 
for  a  year  or  more  before  Hickman's  death 
Padgett  owed  Hickman  a  note  of  $675,  se- 
cured by  deed  of  trust  upon  his  store  build- 
ing in  Plevna ;  that  Pence  was  the  assignee 
of  said  note,  and  canceled  It  and  had  the 
deed  of  trust  securing  It  released  of  record 
on  the  8th  day  of  July,  1904,  and  took  a  new 
note  from  Padgett,  without  security  therefor, 
which  had  not  been  paid  at  the  time  of  the 
trial  of  this  case.  Padgett  testified  he  was 
worth  $6,000  or  |7,000,  besides  the  store 
building,  at  the  time  he  gave  the  new  note. 
Plaintiffs  also  introduced  evidence  which 
showed  the  deed  In  question  had  never  been 
stamped,  as  required  by  the  United  States 
internal  revenue  laws,  and  their  evidence 
tended  to  show  Hickman  retained  the  active 
control  of  the  farm,  in  so  far  as  his  health 
would  permit,  down  to  his  death.  Their  evi- 
dence also  tended  to  show  that  Hickman  was 
stricken  with  paralysis  on  August  21,  1899, 
and  that  he  became  unconscious  and  remain- 
ed in  that  condition  of  body  and  mind  for 
several  weeks,  and  that  Padgett  told  two  or 
three  witnesses  that  he  retained  the  deed, 
and  never  delivered  It  to  any  one  until  he 
filed  it  with  the  recorder  of  deeds  for  rec- 
ord on  July  8,  1904. 

Upon  this  state  of  the  pleadings  and  the 
evidence,  the  court  found  the  issues  for  the 
plaintiffs,  set  aside  the  deed  from  Hickman 
to  Pence,  the  defendant,  and  rendered  Judg- 
ment as  prayed  for.  In  due  time  defendant 
filed  his  motions  for  a  new  trial  and  In  ar- 
rest of  judgment,  which  were,  by  the  court, 
overruled,  and  to  that  action  of  the  court 
the"  defendant  duly  excepted,  and  has  appeal- 
ed the  c;i\ise  to  this  court  for  review. 

L.  P.  Cottey  and  D.  A,  Rouner,  for  appel- 
lant. P.  H.  McCnllough,  G.  R.  Balthrope,  and 
J.  W.  Ennls,  for  respondents. 

WOODSON,  J.  (after  stating  the  fa<ts 
as  above).  1.  The  appellant  assigns  numer- 
ous errors  committed  by  the  circuit  court 
during  the  progress  of  the  trial,  but,  from 
the  view  we  take  of  tite  case,  it  will  only 
be  necessary  to  consider  the  following,  in 
order  to  make  a  proper  disposition  there- 
of :  First  That  the  judgment  rendered  in  the 
cause  is  not  responsive  to  the  issues  made  by 
the  pleadings.  Second.  That  the  action  of 
the  court  In  refusing  defendant's  demurrer 
to  the  evidence  was  error.    Third.  That  the 
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court  erred  In  admitting  evidence  over  the 
objections  of  the  defendant.  Fourth.  That 
the  court  erred  In  finding  that  the  deed  wns 
not  delivered,  and  In  adjudging  the  deed  to 
be  null  and  void. 

We  will  take  up  and  dispose  of  the  assign- 
ments in  the  order  In  which  they  are  present- 
ed.- The  first  contention  of  the  appellant  Is 
that  the  Judgment  Is  not  responsive  to  the 
pleadings.  The  plaintiffs  claim  In  their  peti- 
tion that  Hiram  Hickman  departed  this  life, 
intestate,  owning  the  land  In  controversy,  and 
that  they  and  defendant  were  his  heirs  at 
law,  and,  as  such,  they  owned  »«/«  of  It, 
and  defendant  and  certain  other  parties,  who 
were  not  made  parties  to  the  suit,  owned  the 
remainder.  The  petition  further  states  that 
defendant  had  entered  upon  and  taken  posses- 
sion of  all  the  land  and  was  claiming  to  be 
the  owner  of  the  entire  tract,  and  prayed  the 
court  to  ascertain  and  determine  the  estate, 
title,  and  Interest  of  the  parties,  plaintiffs  and 
defendant,  respectively.  The  answer  was  a 
general  denial,  and  a  claim  of  title  to  the 
land  through  and  by  virtue  of  a  general  war- 
ranty deed  executed  by  Hickman  to  him,  dat- 
ed the  27th  day  of  August,  1900.  The  reply 
was  a  denial  of  the  new  matter  stated  in  the 
answer,  and  an  allegation  that  defendant  ob- 
tained the  deed  mentioned  In  the  answer  by 
fraud  and  undue  Influence,  and  that  said  deed 
was  never  delivered  to  the  defendant. 

Section  592,  Rev.  St.  1809  [Ann.  St.  1006, 
p.  612],  provides  that  the  petition  shall  con- 
tain a  plain  and  concise  statement  of  the 
facts  constituting  the  cause  of  action,  with- 
out necessary  repetition.  This  statute  is 
mandatoiy,  and  Its  mandate  must  be  obeyed. 
Plaintiffs  cannot  plead  one  cause  of  action 
and  recover  upon  another.  Clements  ▼. 
Yeates,  60  Mo.  623;  Well  v.  Posten,  7T  Mo. 
284;  Reed  v.  Bott,  100  Mo.  62,  12  S.  W.  847, 
14  S.  W.  1089;  Huston  v.  Tyler,  140  Mo.  204, 
36  S.  W.  654,  41  S.  W.  795.  According  to 
this  rule,  plaintiffs  were  confined  to  the  facts 
stated  in  the  petition,  and  could  not  prove 
any  facts  not  contained  therein.  The  petition 
does  not  allege  that  defendant  procured  the 
execution  of  the  deed  by  fraud  and  undue 
Influence,  nor  that  the  deed  was  never  de- 
livered In  the  lifetime  of  Uld^man.  These 
facts  are  alleged  In  plaintiffs'  reply  to  the 
answer,  and  It  asks  the  court  to  find  those 
facts  to  be  true,  and  to  cancel  the  deed  and 
hold  it  for  naught,  and  that  the  defendant 
be  forever  barred  from  claiming  any  Interest 
In  and  to  the  lands  described  In  the  petition 
by  virtue  of  said  deed.  The  plaintiffs  not 
only  alleged  those  facts  In  the  reply,  but 
they  also  Introduced  evidence  tending  to 
prove  their  truthfulness,  and  the  court  found 
them  to  be  true,  and  adjudged  the  deed  to  be 
void  and  of  no  force  or  effect,  because  It  was 
not  delivered.  Not  only  this,  the  plaintiffs 
could  not  have  recovered  In  this  case  without 
first  having  the  deed  set  aside  and  nullified. 
From  this  It  will  be  seen  that  only  a  portion 
of  plaintiffs'  cause  of  action  la  stated  In  the 


petition  and  a  portion  Is  stated  In  th9 
reply.  The  petition  alleged  the  death,  or 
ownership,  and  Intestacy  of  Hickman,  and 
the  heirship  of  plaintiffs,  and  the  reply  al- 
leges the  fraud  and  undue  Influence  the  de- 
fendant exercised  over  the  mind  of  Hickman 
In  procuring  the  execution  of  the  deed,  and 
the  nondelivery  of  the  deed  during  the  life- 
time of  Hickman.  The  two  statements  taken 
together  constitute  the  cause  of  action  npon 
which  plaintiffs  recovered,  and  upon  which 
the  judgment  la  based.  Neither  standins 
alone  stated  facts  sufficient  to  constitute  the 
cause  of  action  against  the  defendant,  and 
upon  which  plaintiffs  recovered. 

Counsel  for  plaintiffs  do  not  seriously  con- 
ti'overt   the   correctness   of   the   conclusions 
here  reached,  but  they  seek  to  escai>e  there- 
from  by  Invoking  the  well-known  doctrine 
that,  when  an  issue  is  first  raised  by  the  an- 
swer and  denied  by  the  reply,  it  gives  tUe 
court  jurisdiction  thereof,  and  accomplishes 
all  that  could  have  been  done  by  amendmrat 
of  the  petition,  and  cites  the  following  au- 
thorities in  support  of  their  petition:    Stivers 
V.  Home.  62  Ma  475;  Garth  v.  Caldwell,  72 
Mo.  629;  Wagner  T.  Railroad,  97  Mo.  620. 
10  8.  W.  486,  8  L.  R.  A.  166;   RIcketts  ▼. 
Hart.  160  Mo.  73,  74,  76,  61  S.  W.  825.    These 
decisions  are  based   upon   the   statutes   of 
jeofails  and  amendments,  which  are  substan- 
tially  the  same   as  sections  660,   660,   672, 
678,  Rev.  St.  1899  [Ann.   St  1906,  pp.  679. 
686,  690],  and  which  prevent  such  irregulari- 
ties from  being  raised  after  trial  and  judg- 
ment    Judge   Brace   said   In   the   case   uf 
Wagner  v.  Railroad,  supra:    "But  as  the  de- 
fendant did  not  see  proper  to  raise  the  objec- 
tion before  the.  trial,  but  In  Its  answer  tend- 
ered the  Issue  that  be  was  not  a  passenger 
on  Its  train,  and  that  it  did  not  owe  him  the 
duty  of  a  passenger,'  which  Issne  the  plain- 
tiff accepted,  and  Joined,  and  botb  parties 
went  to  trial  upon  it  that  objection  was 
waived  and  afforded  no  ground  for  a  new 
trial,  and  cannot  be  considered  on  writ  of 
error."   This  language  of  Brace.  J.,  is  quoted 
with  approval  In  the  case  of  RIcketts  v. 
Hart,  supra.    In  the  case  at  bar,  timely  objec- 
tions were  made  and  preserved.    The  record 
discloses  that  the  defendant  objected  to  the 
Introduction  of  any  evidence  In  the  cause  be- 
cause of  the  defective  condition  of  the  peti- 
tion, and,  at  tbe  close  of  the  Introduction  of 
plaintiffs'  evidence  In  chief,  the  same  objec- 
tion was  renewed  by  defendant  asking  an  In- 
struction In  the  nature  of  a  demurrer  to  the 
evidence.    In  tbe  case  at  bar  there  was  no 
waiver  of  the  defective  petition,  as  was  the 
fact  In  tbe  cases  last  cited  and  relied  upon 
by  plaintiffs.     Tbe  exact  question  was  pre- 
sented to  this  court  in  the  case  of  Mllllkeu 
V.  Thyson  Commission  Co.  (Mo.  Sup.)  100  S. 
W.  608.    There  the  petition  declared  upon  a 
contract  to  pay  commissions  for  the  purchase 
and  sale  of  certain  wheat   for   defendant 
The  answer   was  a  general  denial,   and  a 
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speciBl  plea,  stating  tbe  contract  as  tbe  de- 
fendant understood  It  to  be,  which  was  ma- 
terially different  from  the  contract  stated  in 
the  petition.  Tbe  reply  practically  abandon- 
ed the  petition,  and  accepted  the  contract  as 
stated  In  tbe  answer.  At  the  trial  tbe  plain- 
tiff offered  In  evidence  certain  portions  of  de- 
fendant's answer  to  prove  the  contract  be- 
tween them.  To  tliat  offer  defendant  object- 
ed, because  it  did  not  tend  to  prove  tbe  con- 
tract stated  in  the  petition,  but  was  a  vari- 
ance therefrom,  which  was  overruled  by  the 
court.  In  pnsslng  on  that  point  this  court 
said:  "The  transactions  stated  In  the  peti- 
tion are  totally  different  from  those  stated  in 
tbe  answer  and  introduced  in  evidence  by  the 
reqx>ndent  It  Is  also  a  well-established  rule 
of  pleading  that  a  party  cannot  state  one 
cause  of  action  and  recover  on  a  different 
one."  Tbe  plaintiff  must  recover,  If  at  all, 
upon  tbe  cause  of  action  stated  In  the  peti- 
tion, and  not  one  stated  in  the  answer  or 
reply.  Weil  v.  Posten,  T7  Mo.  287;  Beed  v. 
Bott  100  Mo.  66,  12  S.  W.  347,  14  S.  W.  108d; 
Leslie  T.  Wabash  Ry.  Co.,  88  Mo.  64.  From 
the  record  In  the  case  it  is  thus  seen  that 
the  judgment  rendered  Is  not  based  upon 
tbe  cause  of  action  stated  in  the  petition,  but. 
upon  a  cause  of  action,  a  portion  of  which  is 
stated  therein  and  the  remainder  is  stated  la 
the  reply.  For  the  reason  stated,  the  judg- 
ment rendered  In  this  cause  is  erroneous,  and 
not  responsive  to  tbe  issues  made.  Roden  v. 
Helm,  192  Mo.  93,  94,  90  S.  W.  798;  Schneider 
V.  Patton,  175  Mo.  723,  76  S.  W.  165;  Robs 
T.  Boss,  81  Mo.  84. 

2.  The  second  assignment  of  error  presented 
by  the  appellant  is  the  action  of  the  court  in 
refnsing  to  give  an  instruction  asked  at  the 
close  of  plaintiffs'  testimony  in  chief  In  the 
nature  of  a  demurrer  to  tbe  evidence.  If 
what  has  been  stated  in  paragraph  1  of  this 
opinion  regarding  that  rule  of  pleading  which 
-requires  the  plaintiff  to  state  his  entire  cause 
of  action  In  the  petition  Is  a  correct  state- 
ment of  the  law,  then  it  must  necessarily 
follow  as  a  sequence  of  that  rule  that  the 
plaintiff  In  proving  bis  case  must  confine 
Us  testimony  to  the  allegations  of  the  peti- 
tion and  the  cause  of  action  stated  therein. 
He  has  no  more  right  to  prove  a  cause  of 
action  not  stated  in  the  petition  and  recover 
upon  it,  than  he  has  to  allege  one  cause  of 
action  in  the  petition  and  recover  upon  one 
not  stated  therein.  The  evidence  which  plain- 
tiffs Introduced,  and  which  tended  to  prove 
the  exercise  of  undue  influence  on  the  part  of 
the  defendant  over  the  mind  of  Hiram  Hick- 
man in  the  procurement  of  the  deed,  and 
tbe  evidence  which  tended  to  show  that  deed 
was  never  delivered  to  defendant  until  after 
the  death  of  Hickman,  was  not  directed  to 
any  fact  stated  In  the  petition,  nor  does  it 
correspond  to  the  allegations  of  the  petition. 
This  was  a  clear  departure  between  the  evi- 
dence introduced  and  allegations  of  the  peti- 
tion. Tbe  demurrer  should  have  been  given. 
Jones  T.  Londerman,  39  Mo.  287;   Sumner  v. 


Rogers,  90  Mo.  324,  2  S.  W.  476 ;  Haynes  v. 
Town  of  Trenton,  108  Mo.  123,  IS  S.  W.  1003; 
Tamell  v.  Railway  CJo.,  118  Mo.  570,  21  S.  W. 
1,  18  L.  R.  A.  599;  Stanard  Milling  Co.  v. 
Transit  Co.,  122  >Io.  277,  26  8.  W.  704. 

8.  The  third  contention  Is  that  the  court 
erred  in  admitting  any  evidence  whatever 
under  the  pleadings,  because  the  petition 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  Technically  speaking,  this 
Is  not  true.  The  petition  does  state  facts 
sufficient  to  constitute  a  cause  of  action;  but 
It  does  not  state  the  cause  of  action  plaintiffs 
were  permitted  to  recover  upon  in  this  case. 
If  Hickman  had  not  conveyed  tbe  land  to 
defendant  prior  to  his  death,  then  the  title 
would  have  descended  to  his  heirs  at  law, 
and  the  courts  could  have  ascertained  and 
determined  the  Interests  and  estates  of  all  the 
heirs  to  the  land  in  controversy.  Graton  v. 
Land  k  Lumber  Co.,  189  Mo.  322,  87  S.  W.  87; 
Gage  v,  Oantwell,  191  Mo.  706,  91  8.  W.  119. 
For  tbe  reason  stated,  the  court  did  not  com- 
mit error  In  overruling  the  objection  to  the  in- 
troduction of  all  evidence  in  the  case,  but  it 
did  err  in  admitting  tbe  evidence  which  was 
Introduced  for  the  purpose  of  proving  the  new 
matter  stated  in  plaintiffs'  reply.  See  au- 
thorities cited  under  paragraph  2  of  this 
opinion. 

4.  The  last  Insistence  of  appellant  is  that 
tbe  court  erred  in  finding  that  tbe  deed  from 
Hiram  Hickman  to  James  Pence,  the  de- 
fendant, dated  August  27,  1900,  had  never 
been  delivered  in  tbe  lifetime  of  said  Hick- 
man, and  that  tbe  deed  was  null  and  void  on 
that  account.  We  think  that  action  of  the 
court  was  erroneous  for  two  reasons:  First, 
because  of  the  erroneous  condition  in  which 
the  pleadings  were  at  the  time  of  the  trial, 
no  such  issue  was  presented  to  the  court  for 
Its  determination;  and,  second,  l>ecause  the 
effect  of  the  defective  condition  of  the  plead- 
ings was  to  cast  the  burden  upon  defendant 
to  allege  and  prove  tbe  validity  of  the  deed 
executed  by  Hickman  to  him.  The  deed  was 
regular  upon  Its  face,  and  bad  been  signed, 
sealed,  acknowledged,  and  recorded  before 
tbe  institution  of  this  suit  In  this  class  of 
actions  the  burden  of  proof  rests  upon  the 
plaintiffs  to  show  the  deed  to  defendant  was 
void.  Graton  v.  Land  &  Liuiber  Co.,  189 
Mo.  322,  87  S.  W.  87;  Spore  v.  Land  Co.,  180 
Mo.  656,  85  8.  W.  556;  GllUngham  v.  Brown, 
187  Mo.  181,  85  S.  W.  1113;  Gage  v.  Cant- 
well,  191  Mo.  693,  91  S.  W.  119. 

For  the  reasons  stated,  the  judgment  Is  re- 
versed, and  tbe  catise  remanded  for  another 
trial.  The  other  Judges  dissent,  and  expres.s 
their  views  In  separate  opinion.  In  which  I 
concur,  except  as  to  the  question  of  pleading. 

VALLIANT,  J.  I  concur  In  the  conclu- 
sion that  this  judgment  should  be  reversed, 
and  I  think  it  should  be  with  directions  to 
the  circuit  court  to  enter  judgment  for  the 
defendant  The  proof  Is  conclusive  that  the 
deed  was  delivered,   and  the  evidence  does 
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not  sustain  the  charge  that  there  was  any 
undue  Influence  exercised,  or  that  the  gran- 
tor In  the  deed  was  not  possessed  of  sufficient 
mental  capacity  to  execute  it 

But  I  do  not  construe  the  pleadings  as  my 
learned  Brother  who  wrote  the  opinion  In 
this  case  does.     The  petition  states  a  good 
cause  of  action,  and  if  the  proof  had  sus- 
tained it,  or  rather  If  the  proof  had  not  suei- 
taiued  the  afflrmatlve  defense  stated  In  the 
answer,  the  plaintiffs  would  have  been  en- 
titled to  a  decree  on  the  facts  stated  In  their 
petition;    that  is,  that  Hickman  owned  the 
land  at  the  time  of  his  death,  that  he  died 
Intestate,  and  the  plaintiffs  and  defendant 
were  his  heirs  at  law.    But  the  answer  was 
In  the  nature  of  a  plea  of  confession  and 
avoidance;    it  admits  that  Hickman  owned 
the  land  In  his  lifetime,  that  he  died  Intestate, 
and  that  the  plaintiffs  and  defendant  are 
bis  heirs  at  law;   but  it  says  that  Hickman 
in  his  lifetime  executed  a  deed  conveying  the 
land  to  defendant,  and  that  defendant  now 
owns  the  land  under  that  deed.    In  their  re- 
ply the  plaintiffs  deny  that  Hickman  executed 
the  alleged  deed,  aver  that  It  was  never  de- 
livered, and,  further,  that  Hickman  had  not 
mental  capacity  to  execute  a  deed,  and  that 
this  pretended  deed  was  obtained  by  undue 
influence.      Defendant's    answer,    confes-sing, 
ns  it  does,  all  the  facts  stated  In  the  petition, 
o.\cept  the  fact  that  Hickman  owned  the  land 
ut  the  time  of  his  death,  and  pleading  af- 
firmatively the  execution  of  the  deed  under 
which  defendant  claimed,  put  the  case  in  this 
eonditlon,  to  wit,  that  plaintiffs  were  entitled 
to  a  decree  adjudging  that  the  land  belonged 
to  them  and  the  defendant  in  the  proportions 
stated,  unless  the  defendant  made  good  his 
plea  establishing  his  deed;    the  burden  of 
proof  of  the  due  execution  of  the  deed  was  on 
the  defendant ;  an  essential  fact  iu  the  execu- 
tion of  the  deed  is  the  delivery;   It  therefore 
devolved  on  the  defendant  to  prove  the  de- 
livery aa  well  as  the  signing  of  the  deed.    At 
common   law   the   defendant   in   such   case 
would  have  had  to  prove  the  fact  of  signing 
nnd  the  fact  of  delivering  the  deed.     Our 
statute  does  not  relieve  the  defendant  of  the 
burdm  of  proving  the  execution  of  the  deed, 
but  it  does  make  a  certain  fact  prima  facie 
evidence  of  the  due  execution  of  the  deed, 
and  to  that  extent  lightens  in  the  first  in- 
stance bis  burden.    Section  932,  Rev.  St  1899 
[Ann.  St.  1906,  p.  849],  Is:  "Every  instrument 
In  writing,  conveying  or  affecting  real  estate, 
which  shall  be  acknowledged  or  proved,  and 
certifled  as  hereinbefore  prescribed,  may,  to- 
KBtlier   with   the   certificate   of   ael^nowiedg- 
ment  or  proof  and  relinquishment  be  read  in 
evidence,   without   further  proof."     That   is 
to    say,   the    certificate    of    acknowledgment 
shall  take  the  place  of  the  evidence  that 
would  otherwise  be  required  of  the  defendant 
going  to  show  that  the  deed  was  signed  and 
delivered;    the  certificate  of  acknowledgment 
Is  prima  facie  evidence  that  the  deed  was 
duly  executed — tliat  is,  tliat  it  was  signed  and  I 


delivered — and  on  that  prima  facie  showing, 
without  other  proof,  the  defendant  may  read 
the  deed  In  evidence.  But  H:  is  not  conclusive 
evidence,  and  the  plaintiffs  may  assail  It  by 
proof  to  the  contrary;  and  this  they  may  do 
under  their  general  denial  of  due  exeaition 
of  the  deed,  and,  if  they  introduce  evidence 
tending  to  overcome  the  defendant's  prima 
facie  case  made  by  the  certificate  of  acknowl- 
edgment, the  defendant  may  fortify  his 
prima  facie  case,  If  be  can,  by  other  proof  of 
the  signing  and  the  delivery.  On  the  trial 
In  this  case  the  Introduction  of  evidence  did 
not  take  exactly  that  order,  but  all  the  evi- 
dence went  in,  the  deed  with  the  certificate 
of  acknowledgment,  the  plaintiffs'  proof  as- 
sailing the  alleged  delivery,  and  the  defend- 
ant's proof  fortifying  his  prima  facie  case, 
and  in  my  opinion  the  evidence  fully  sus- 
tained the  defendant's  plea  that  the  deed  was 
duly  delivered. 

On  the  issue  tendered  in  the  reply  that  the 
deed  was  procured  by  fraud,  or  that  the 
grantor  was  not  of  mental  capacity  to  make 
a  deed,  the  burden  of  proof  was  on  the  plain- 
tiffs, and  the  proof  did  not  sustain  the  charge. 
But  that  charge  In  the  reply  was  no  part  of 
the  plaintiff's  case  In  chief;  It  was  their  an- 
swer to  the  defendant's  affirmative  plea  of 
confession  and  avoidance,  and,  if  the  proof 
had  sustained  It,  it  would  have  destroyed  the 
alleged  title  set  up  In  defendant's  answer,  and 
have  left  the  plaintiffs  clear  to  a  decree  on 
their  title  stated  in  their  petition. 

In  my  opinion,  the  judgment  shoiild  be 
reversed,  and  the  cause  remanded  with  di- 
rections to  enter  judgment  for  the  defendant 
sustaining  the  title  stated  In  his  answer. 
LAMM  and  GRAVES,  JJ.,  concur  In  these 
views.  WOODSON,  J.,  concurs  except  as  to 
the  Intei-pretation  of  the  pleadings.  It  is 
therefore  ordered  that  the  judgment  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  enter  judgment  for  the  defendant 


GROSS  V.  WATTS  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  29,  1907.) 

1.  Tbiai,  — Bt   Coubt  —  Reception   of  Bvi- 

OKNCE. 

Where  a  cause  was  taken  under  advisement 
by  the  judge  and  continued  from  one  term  to 
the  next,  the  court  had  jurisdiction  at  the  second 
term  to  receive  further  evidence. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {§  159-166.] 

2.  Appeal  —  Review  —  DiBCKETioR  of  Tbial 
Court— Reopening  Case. 

The  introduction  of  evidence  after  the  close 
of  a  case  is  no  ground  for  a  reversal,  unless  It 
appears  to  have  been  an  abuse  of  discretion  re- 
sulting in  injury  to  the  complaining  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  i  3851.] 

3.  EXBCDTOBS    AND    ADKIRISTBATOBS— ACTION 

—Pleading. 

In  a  suit  by  an  administrator,  a  general 
denial  does  not  put  blm  to  proof  of  his  appoint- 
ment. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
voL  22,  Executors  and  Administrators,  f  1839.] 
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4.  AOKIfOWLXDOIOtRT— DKBD8. 

Rev.  St  1889,  {  913  [Ann.  St  1906,  p. 
841],  provides  that  a  certificate  of  acknowledg- 
ment shall  state  the  "act  of  acknowledgment/' 
and  that  a  certain  form  shall  be  used,  which 
form  contains  a  recital  that  the  grantor  execut- 
ed the  instrument  as  his  free  act  and  deed. 
Held,  that  a- certificate  wss  not  insufficient  be- 
cause it  did  not  state  that  the  instrument  waa 
the  free  act  and  deed  of  the  grantor. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Acknowledgment,  SS  181,  197.] 

5.  VEifDOB  iJiD  PuBCHABBB  —  Notice  —  Rbo- 

OBD8. 

A  purchaser  is  bound  with  conBtructive  no- 
tice of  all  recorded  instruments  and  the  recitals 
therein  lying  within  his  chain  of  title,  but  a 
deed  or  instrument  lying  outside  of  the  pur- 
chaser's chain  of  title  imports  no  notice  to  him. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  S  516.] 

6.  Samk. 

Actual  notice  to  a  purchaser  of  land  of  a 
claim  against  his  grantor's  title  dispenses  with 
any  defect  in  such  respect  in  the  constructive 
notice  of  the  records. 

7.  Sake. 

Where  one  forged  a  deed  to  himself  and 
placed  it  on  record,  and  then  conveyed  to  a  third 
party,  without  notice  of  the  forgery,  it  did  not 
convey  a  good  title  merely  because  the  record 
showed  title  in  the  forger. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  §  595.] 

8.  LnriTATiOH  or  Ac7tion8— Effect  of  Stat- 
ute. 

Gen.  St  Kan.  1889,  !  4095,  providing  that 
actions  on  contracts  may  be  brought  within 
specified  times  after  the  cause  of  action  shall 
have  accrued,  bars  the  remedy,  but  does  not  ei- 
tingolBb  the  cause  of  action. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  33,  Limitation  of  Actions,  $  649.] 

9.  Same— What  Law  Governs. 

A  note  executed  and  made  payable  in  an- 
other state  is  not  governed  by  a  statute  of  limi- 
tations of  that  state  in  an  action  thereon  in 
Missouri,  where  the  statute  merely  bars  the  rem- 
edy, and  does  not  extinguish  the  cause  of  ac- 
tion. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  §  4.] 

10.  Same— Wbittew  Cohtbactb  fob  Payment 
OF  Monet. 

By  Rev.  St  1899,  {  4271  [Ann.  St.  1906, 
p.  2345],  actions  upon  promissory  notes  and  oth- 
er written  instruments  for  the  payment  of  mon- 
ey, whether  sealed  or  unsealed,  are  not  barred 
by  the  statutes  of  limitation  before  the  expira- 
tion of  10  years  after  their  execution. 

Appeal  from  Olrctilt  Court,  Macon  County ; 
Nat  M.  Shelton,  Judge. 

Action  by  John  W.  Gross,  as  public  admin- 
istrator, against  William  J.  Watts  and  others. 
From  a  Judgment  In  favor  of  plaintiff,  defend- 
ants appeal.     Affirmed. 

This  case  originated  tn  the  circuit  court 
of  Macon  county,  and  was  Instituted  by  plain- 
tiff, administrator,  against  the  defendants, 
having  for  its  purpose  (the  first  count)  the 
foreclosure  of  a  mortgage,  executed  and  re- 
corded, from  William  J.  Watts  and  wife  to 
Janet  McQuacker,  deceased,  conveying  the 
land  described  In  the  petition,  and  located  in 
the  county  of  Macon,  state  of  Missouri,  to 
secure  tbelr  promissory  note  for  the  sum  of 
1500,  doe  In  fire  years  from  date,  and  five 


coupons  attached  thereto  for  |85  each,  which 
represent  the  annual  Interest  on  said  nota 
The  note  and  coupons  after  maturity  bear  In- 
terest at  the  rate  of  10  per  cent  per  annum, 
and  are  payable  at  the  First  National  Bank 
of  Humboldt,  Kan.  The  plaintiff  was  duly  ap- 
pointed administrator  of  the  estate  of  Janet 
McQuacker  by  the  probate  court  of  Macon 
county,  and  he  duly  qualified,  and  he  Is  now, 
and  was  at  the  time  of  the  institution  of  this 
suit,  acting  as  such.  The  other  defendants 
are  made  parties  to  the  suit  because  they 
claim  some  Interests  In  the  land,  by  mesne- 
conveyances,  through  the  defendant  Watts, 
which  will  be  more  fully  stated  In  the  state- 
ment regarding  the  second  count  of  the  peti- 
tion. The  note  and  all  the  coupons  were 
past  due,  and  unpaid,  at  the  time  of  the  in- 
stitution of  this  suit,  except  two  or  three  of 
the  coupons  which  had  been  paid  prior  to  that 
date.  The  prayer  of*he  first  count  was  for 
Judgment  for  the  amount  of  the  note  and  the 
unpaid  coupons,  against  the  makers,  a  fore- 
closure of  the  mortgage  and  a  sale  of  the 
estate  to  satls^  the  judgment,  and  for  execu- 
tion against  the  makers  for  the  excess,  If  any, 
over  and  above  the  proceeds  of  the  sale  of 
the  land  under  the  foreclosure  proceedings. 
The  second  count  of  the  petition  had  for 
its  object  the  reformation  of  a  warranty 
deed,  from  W.  W.  Johnson  and  wife  to  de- 
fendant Wm.  J.  Watts,  purporting  to  convey 
the  land  in  question,  dated  August  14,  1889. 
Tlie  facts  regarding  the  transactions  Involved 
In  the  second  count  are  best  stated  in  the 
language  of  the  petition  itself,  and  they  are 
as  follows:  "That  said  mortgage  [the  one 
mentioned  In  the  first  count]  was  procured 
and  negotiated  by  said  defendant,  E.  A.  Bar- 
ber, to  secure  said  loan  to  said  Janet  Mc- 
Quacker. That  the  title  of  the  said  Willian> 
J.  Watts  to  the  premises  and  lands  described 
In  said  mortgage  was  a  warranty  deed  duly 
executed  and  delivered  to  said  William  J. 
Watts,  for  a  good  and  valuable  consideration, 
by  W.  W.  Johnson  and  his  wife,  Nellie  C. 
Johnson,  dated  August  14,  1889,  and  duly 
acknowledged  on  said  14th  day  of  August, 
1889,  before  a  notary  public,  in  Allen  county 
and  state  of  Kansas.  That  said  warranty 
deed  to  said  William  J.  Watts  was  by  said  Wil- 
liam J.  Watts  placed  and  left,  with  money 
sulflclent  for  record  thereof.  In  the  hands  of 
said  E.  A.  Barber,  to  be  sent  to  the  recorder 
of  deeds  for  Macon  county.  Mo.,  for  record. 
That  said  E.  A.  Barber  promised  and  agreed 
to  send  said  warranty  deed  conveying  8aid 
lanUs  from  said  Johnson  and  wife  to  said  Wil- 
liam J.  Watts,  executed  as  aforesaid,  to  thi; 
recorder  of  deeds  of  Macon  county.  Mo.,  for 
record  in  said  office  of  recorder  of  deeds, 
together  with  the  money  deposited  with  him 
to  pay  for  said  recording.  That  by  the  fraud 
and  deceit  of  said  defendant,  E.  A.  Barber, 
said  warranty  deed  and  conve.vance  was  never 
sent  by  him  to  the  recorder  of  deeds  of  said 
county  of  Macon,  and  was  by  fraud  and  de- 
ceit of  the  said  defendant,  E.  A.  Barber,  never 
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placed  of  record  upon  the  records  In  the  office 
of  recorder  of  deeds  of  said  county  of  Macon. 
That  the  said  defendant,  E.  A.  Barber,  intend- 
ing to  cheat  and  defraud  the  said  Janet  Mc- 
Quacker,  without  right,  without  authority,  and 
corruptly  and  fraudulently,  altered,  erased,  and 
changed  the  grantee's  name  In  the  said  war- 
ranty deed,  conveying  said  premises  from  said 
W.  W.  Johnson  and  wife,  Nellie  C.  Johnson,  to 
said  William  J.  Watts,  by  fraudulently  eras- 
ing the  name  of  the  grantee,  to  wit,  William 
J.  Watts,  and  writing  In  place  thereof  as  gran> 
tee  In  said  deed  his  own  name,  to  wit,  E.  A. 
Barber,  which  thereby  became  and  was  a 
forged  Instrument  through  which  no  subsequent 
party  as  grantee  could  acquire  title.  That  the 
said  B.  A.  Barber,  further  Intending  to  cheat 
and  defraud  the  said  Janet  McQuacker  and 
the  heirs  of  the  estate  of  said  Janet  Mc- 
Quacker, did  on  the  8th  day  of  April,  1901, 
fraudulently  and  wrongtally  procure  and  have 
said  warranty  deed  altered  and  changed,  as 
aforesaid,  filed,  and  entered  of  record  In  the 
office  of  the  recorder  of  deeds  of  Macon  coun- 
ty, Mo.,  and  the  same  is  recorded  in  book  126, 
p.  582,  in  the  said  office  of  recorder  of  deeds 
for  said  county  of  Macon,  changed  and  altered 
as  aforesaid;  that  said  defendant,  E.  A.  Bar- 
ber, further  Intending  to  cheat  and  defraud 
the  said  Janet  McQuacker,  and  the  heirs  of 
the  estate  of  Janet  McQuacker,  did,  on  the  9tb 
day  of  April,  1901,  pretend  to  sell  and  convey 
the  said  land  and  premises  to  defendants  J. 
W.  Bradigum,  George  F.  Bradlgum,  and  Al- 
bert Best  for  $1,800  by  warranty  deed,  which 
was  duly  acknowledged  on  the  9tb  day  of 
April,  1901,  before  a  notary  public  of  Greene 
county,  Mo.,  and  the  same  was  duly  filed  for 
record  and  recorded  on  the  20th  day  of  April, 
1901,  in  the  office  of  recorder  of  deeds  for 
said  county  of  Macon,  In  book  133,  at  page 
118;  the  said  defendant,  E.  A.  Barber,  war- 
ranting the  said  premises  to  be  free  and  clear 
of  all  incumbrances,  and  that  he  had  good  title 
thereto,  well  knowing  then  and  there  that  he 
bad  no  title  to  said  premises,  and  that  plain- 
tiff's said  mortgage  was  a  valid  and  subsisting 
lien  on  said  premises.  That  the  said  defend- 
ants, J.  W.  Bradigum,  George  F.  Bradlgum, 
and  Albert  Best,  well  knowing,  and  by  ordi- 
nary diligence  being  able  to  well  know,  the 
altered  and  changed  condition  of  the  deed 
filed  and  recorded  as  aforesaid  In  book  126, 
at  page  582,  In  the  office  of  recorder  of  deeds 
for  Macon  county.  Mo.,  as  also  that  plaintiff's 
said  mortgage  was  a  valid  and  subsisting 
lien  on  said  premises,  did  pretend  to  purchase 
said  premises  from  said  defendant,  E.  A.  Bar- 
t>er,  and  that  said  B.  A.  Barber  never  had  any 
title  to  said  premises.  That  afterward  said 
defendants,  J.  W.  Bradlgum,  George  F.  Brad- 
lgum, and  Albert  Best,  well  knowing  tbe 
facts  as  aforesaid,  as  to  the  title  to  said 
premises,  did,  on  the  16th  day  of  April,  1901, 
by  their  certain  deed  of  trust,  pretend  to 
grant,  bargain,  sell,  convey,  and  confirm  unto 
the  defendant  William  R.  Baird,  as  trustee 
(or  the  defendant  Norah  Wyatt,  tbe  said  land 


and  premises  to  secure  to  said  Norab  Wyatt 
the  payment  of  a  note  of  |1,000  In  said  deed 
described,  whlcb  deed  of  trust  was  recorded 
on  the  20th  day  of  April,  1901,  in  the  office 
of  recorder  of  deeds  of  said  county  of  Macon, 
Mo.,  in  book  129,  at  page  211;  the  said  de- 
fendants, William  T.  Baird  and  Norah  Wyatt, 
knowing  well,  or  by  reasonable  diligence  be- 
ing able  to  know  well  at  the  time  of  receiving 
said  deed  of  trust,  all  the  facts  above  set  out 
ns  to  tbe  state  of  title  to  said  premises,  and 
that  said  E.  A.  Barber  never  had  any  title 
to  said  premises,  and  tbat  tbe  said  warranty 
deed  of  W.  W.  Johnson  and  wife  as  the  same 
appears  of  record,  in  book  126,  at  page  582, 
changed,  as  aforesaid,  as  to  the  grantee  there- 
in, is  a  cloud  upon  plaintiff's  title  and  en- 
dangers the  collection  of  plaintiff's  debt  In 
proceeding  to  sell  said  land  for  the  payment 
of  said  debt  Wherefore,  plaintiff  prays  the 
court  to  reform  and  correct  the  record  of-  tbe 
said  warranty  deed  made  by  said  W.  W. 
Johnson  and  Nellie  G.  Johnson,  bis  wife, 
recorded  In  said  book  120,  at  page  582,  In 
the  office  of  recorder  of  deeds  of  said  Macon 
county,  and  restore  the  name  of  William  J. 
Watts  OS  grantee  in  said  deed  as  tbe  same 
was  when  It  was  executed  before  the  said 
B.  A.  Barber  changed  and  mutilated  tbe  same, 
and  for  a  decree  and  finding  that  tbe  claim 
and  right  of  all  the  defendants  are  subject 
to  the  right  and  lien  of  the  plaintiff,  and  for 
costs  therein  expended,  and  for  all  other  gen- 
eral and  proper  relief." 

Defendants  Beet,  Bradlgums,  and  Simmons 
filed  their  separate  answer,  and  It  is  as  fol- 
lows: "The  defendants  Albert  Best,  J.  W. 
Bradlgum,  Geo.  F.  Bradlgum,  and  Charles 
Simmons,  for  separate  amended  answer  here- 
in to  the  first  and  second  counts  of  plaln- 
tilTs  petition,  deny  each  and  every  allega- 
tion therein,  except  such  as  are  hereinafter 
specifleally  admitted.  They  admit  that  tbey 
claim  an  Interest  In  tbe  lands  described  In 
plaintirs  petition,  and  tbat  the  Interest 
claimed  by  them  Is  the  full  title  in  fee  simple 
absolute  to  all  of  said  lands;  and  tbey  deny 
that,  either  before  or  at  tbe  time  of  their 
purchase  thereof,  tbey  had  any  knowledge  or 
Information  whatever  that  either  Janet  Mc- 
Quacker or  Wm.  J.  Watts  had  or  claimed  any 
interest  hi  the  lands  described  In  plaintiff's 
petition.  That  they  purchased  said  lands 
from  B.  A.  Barber,  and  upon  an  abstract 
showing  a  perfect  title  In  him,  and  relying 
thereon,  and  upon  tbe  fact  that  the  said  B. 
A.  Barber  bad  been  In  tbe  actual,  open,  noto- 
rious, and  continuous  adverse  possession  of 
said  land  claiming  title  thereto  against  the 
world  for  more  than  10  years.  Tbat  on  tbe 
9tb  day  of  April,  1901,  tbe  said  Barber  coa- 
veyed  said  lands  by  warranty  deed  to  defend- 
ants Albert  Best,  J.  W.  Bradlgum,  and  Geo. 
F.  Bradlgum,  and  on  the  7tb  day  of  Septem- 
ber, 1901,  the  said  J.  W.  Bradlgtmi  and  Geo. 
F.  Bradigum  conveyed  their  Interests  there- 
in to  defendant  Best,  and  on  tbe  lOtb  day  of 
September,  1901,  defendant  Beat  conveyed  to 
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defendant  Simmons  the  following  part  of  said 
lands,  to  wit :  All  that  part  of  the  west  half 
of  the  northwest  quarter  of  section  9,  town- 
ship 60,  range  16,  lying  west  of  the  Charl- 
ton rlrer  In  Macon  connty,  Mo.  That  all  of 
said  conTeyances  were  made  upon  fall  yalue 
paid  by  the  grantee  to  the  grantor  and  with- 
out any  knowledge  or  information  of  any 
fraud  practiced  or  attempted  to  be  practic- 
ed by  E).  A.  Barber,  if  any,  or  others,  and 
without  any  knowledge  or  information  of  any 
claim  or  right  of  Janet  McQuacker  or  Wil- 
liam J.  Watts,  either  legal  or  equitable.  De- 
fendant further  states  that  by  paragraph 
4096,  in  article  8,  chapter  80,  volume  2,  of 
the  General  Statutes  of  Kansas,  1889,  It  is 
provided  as  follows:  '(4095)  Civil  actions  oth- 
er than  for  the  recovery  of  real  property  can 
only  be  brought  within  the  following  periods 
after  the  cause  of  action  shall  have  accrued 
and  not  afterwards.  First  Within  five  years, 
an  action  upon  any  agreement,  contract  or 
promise  in  writing.'  That  upon  the  face  of 
the  note  filed  with  plaintifT's  petition  as  the 
cause  of  action  and  as  a  part  of  said  note 
it  is  provided  as  follows:  The  Interest  upon 
this  note  until  its  maturity  is  shown  by  cou- 
pons bearing  even  date  herewith,  and,  if  de- 
fault be  made  In  the  payment  of  any  Interest 
coupon  at  maturity,  then  the  principal  note 
■ball  immediately  become  due  and  payable 
and  be  collected  by  suit  at  law  at  any  time 
after  such  default'  That  by  virtue  of  the 
terms  of  said  note  and  coupons  they  became 
due  December  1,  1896,  and  so  defendants  say 
that  plalntltTs  cause  of  action,  if  any,  did 
not  accrue  within  five  years  next  before  the 
bringing  of  this  suit  Defendant,  further  an- 
swering the  second  count  of  plaintiff's  peti- 
tion, says  that  plaintiff's  cause  of  action.  If 
any,  did  not  accrue  within  10  years  next 
before  the  commencement  of  this  suit" 

Defendant  Barber  answered  as  follows: 
"The  defendant  B.  A.  Barber,  for  his  sep- 
arate answer  herein,  denies  each  and  every 
allegation  in  plaintiff's  amended  petition  In 
botb  counts  thereof.  Defendant  further  an- 
swering, admits  the  sale  and  conveyance  by 
him  of  the  lands  in  dispute  to  defendants 
Albert  Best,  J.  W.  Bradlgum,  and  Geo.  F. 
Bradignm.  Defendant  specially  denies  that 
either  Wm.  J.  Watts  or  Kate  Watts  ever  bad 
any  title,  right,  or  interest,  legal  or  equitable, 
in  the  lands  in  dispute.  He  denies  that  the 
deed  dated  14th  day  of  August  1889,  and 
recorded  in  book  126,  at  page  682,  In  the  re- 
corder's office  of  Macon  county,  Mo.,  was 
made  to  Wm.  J.  Watts  or  Kate  Watts;  de- 
nies that  their  names,  or  either  of  them,  were 
ever  written  In  said  deed  as  grantees  there- 
in. He  denies  that  he  ever  erased  the  name 
of  Wm.  J.  Watts  or  Kate  Watts  or  either 
or  botb  of  (bem  from  said  deed ;  but  asserts 
the  fact  to  be  that  no  other  name  than  bis 
own  was  ever  written  in  said  deed  as  grantee 
therein.  He  emphatically  denies  all  charges 
of  fraud,  and  further  says  that  be  and  bis 
franteee  have  been  In  the  open,  notorious, 
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and  continuous  adverse  possession  of  the 
land  in  dispute  for  more  than  10  years  before 
the  commencement  of  this  suit,  claiming  title 
thereto  adverse  to  all  the  world.  He  further 
states  that  by  paragraph  No.  4095,  in  article 
S,  in  chapter  80,  volume  2,  of  the  General  Stat- 
utes of  the  state  of  Kansas,  1889,  it  Is  pro- 
vided as  follows:  '(4095)  Civil  actions  other 
than  for  the  recovery  of  real  property  can  . 
only  be  brought  within  the  following  periods 
after  the  cause  of  action  shall  have  accrued 
and  not  afterwards.  First  Within  five  years. 
An  action  upon  any  agreement,  contract  or 
promise  in  writing.'  That  upon  the  face  of 
the  note  presented  and  filed  with  plaintiff's 
petition,  and  as  a  part  thereof,  it  Is  provided 
as  follows :  'The  Interest  upon  this  note  until 
its  maturity  Is  shown  by  coupons  bearing 
even  date  herewith  and  if  default  be  made  in 
the  payment  of  any  interest  coupon  at  ma- 
turity, then  this  principal  note- shall  become 
immediately  due  and  payable  and  be  collected 
by  suit  at  law  at  any  time  after  such  de- 
fault' That  by  the  provisions  of  said  note  and 
said  coupons  they  became  due,  and  a  cause 
of  action  accrued  thereon  December  1,  1896, 
and  plaintlflfs  action  was  not  begun  within 
five  years  thereafter ;  and  so  defendant  says 
the  said  pretended  cause  of  action  and  the 
pretended  mortgage  described  in  plaintiff's 
petition  are  barred  by  said  statute  of  limita- 
tion. Defendant  further  answering  the  sec- 
ond count  of  plalntilTs  petition,  says  that  the 
pretended  cause  of  action  stated  in  the  second 
count  of  plaintiff's  petition  did  not  accrue 
within  10  years  next  before  the  commence- 
ment of  this  suit" 

The  reply  of  plaintiff  is  as  follows :  "Now, 
at  this  day,  comes  the  plaintiff,  and,  for 
reply  to  tbe  answers  of  the  defendants  filed 
in  this  case,  denies  each  and  every  allegation 
of  new  matter  therein  contained.  And,  fur- 
ther answering,  plaintiff  says  that,  at  the 
time  the  cause  of  action  accrued  against  tbe 
defendants,  and  each  and  every  one  of  them, 
that  each  and  every  one  of  the  defendants 
was  out  of  the  said  state  of  Kansas,  and  that 
the  defendant  William  J.  .Watts  was  out  of 
the  state  of  Kansas  and  has  not  been  In  the 
state  of  Kansas  since  the  said  cause  of  ac- 
tion accrued  until  tbe  filing  of  this  cause  of 
action  in  this  court  and  that  ever  since  the 
cause  of  action  accrued  the  said  William  J. 
Watts  has  absconded  and  absented  himself 
from  bis  usual  place  of  residence,  and  has 
concealed  himself  so  that  process  of  law  in 
tbe  state  of  Ejinsas  and  also  in  the  state  of 
Missouri  could  not  be  served  upon  him  per- 
sonally, and  bis  whereabouts  has  been  con- 
cealed and  kept  from  bis  own  relatives  and 

family,  since  the  day  of  November, 

1896,  or  thereabouts,  and  also  during  said 
time  his  whereabouts  has  been  unknown  to 
the  holders  and  owners  of  the  note  and 
mortgage  herein  sued  upon.  And,  having 
fully  replied,  the  plaintiff  prays  for  Judgment 
as  asked  in  the  petition." 

At  the  trial  plaintiff  Introduced  evidence 
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tending  to  prove  tbe  following  facts:    That  < 
the  mortgage  aned  on  waa  duly  executed  and  I 
recorded.     To  the  Introduction  of  the  mort-  I 
gage  In  evidence  the  defendants  objected,  be-  | 
cause  not  properly  acknowledged,   and   was 
therefore  Improperly  recorded,  and  Imported 
no  notice  to  defendants.     The  certificate  of 
acknowledgment  is  in  the  following  words:  ' 
"State  of  Missouri,  County  of  Barton — ss.: 
Bo  It  remembered  that  on  this  17th  day  of  I 
December,  A.  D.  1894,  before  me,  a  notary  | 
public,  in  and  for  said  county,  came  Wm.  J. 
Watts  and  Kate  Watts  (husband  and  wife)  ' 
to  me  personally  known  to  be  the  same  per-  | 
sons  who  executed  the  foregoing  instrument,  ; 
and  duly  acknowledged  the  execution  of  the 
snme."    Then  follows  the  ordinary  attesting 
clause  of  the  notary.    The  court  overruled 
the  objection,  and  the  defendants  duly  ex-  | 
cepted.    That  the  deed  from  W.  W.  Johnson 
and  wife  was  executed  In  1889,  but  was  with-  , 
held  from  record  for  about  11  years.    That 
the  note,  coupons,  and  mortgage  from  Wm.  ' 
J.  Watts  and  wife  were  made  In  1892.    The 
note  was  made  to  Janet  McQuacker,  and  by  ' 
mistake  the  mortgage  was  executed  to  Mary 
McQuacker,   and  a  corrected  mortgage  was 
made  to  Janet  McQuacker,  securing  the  note, 
<iud  was  dated  December  27,  1894.    The  gran-  \ 
tee  in  the  first  mortgage,  Mary  McQuacker,  | 
gave  a  quitclaim  deed  to  Wm.  J.  Watts  and 
wife,  about  the  time  the  second  mortgage  was  ! 
executed  to  Janet  McQuacker.    This  loan  was  I 
made  at  the  request  of  defendant  B.  A.  Bar-  { 
ber.    He  negotiated  the  loan,  and,  when  the  ; 
mortgage  was  recorded,  it  was  mailed  to  him  . 
at  Humboldt,  Kan.    In  reply  to  a  letter  writ- 
ten by  counsel  for  plaintiff  to  E.  A.  Barber,  he  j 
answered  as  follows:   "Springfield,  Mo.,  F^.  I 
15,  1898.     Dysart  &  Mitchell,  Macon,  Mo.—-  | 
Gentlemen:    Xour  favor  of  recent  date  inqulr-  i 
ing  about  Wm.  J.  Watts  and  Kate  Watts,  his  | 
wife^  received  and  noted.    When  the  note  and 
mortgage  was  given,  these  parties  lived  at  ' 
Golden  City,  Barton  Co.,  Mo.    In  the  fall  of  < 
1896,  Just  before  the  election,  Wm.  J.  Watts  i 
mysteriously  disappeared,  and  has  not  been  i 
heard  from  since.    I  suppose  that  all  you  can  , 
get  or  do  will  be  to  bring  suit  and  get  a  de-  ' 
cree  foreclosing  the  mortgage  and  ordering  ' 
the  sale  of  the  land,  and  then  sell  it  and  bid  ! 
It  in  for  your  clients.    I  believe  I  am  In  a 
l)08ltion  to  help  you  out  and  give  yon  as  good 
or  better  a  title  to  the  land  than  you  can  get 
by  suit,  and  so  I  make  you  this  proposition, 
viz.:    I  win  get  you  a  good  title  to  the  land 
subject  to  the  back  taxes,  provided  I  may 
have  the  timber  on  the  land  and  a  reasonable 
time,  say,  1,  2,  or  3  years,  to  remove  it  from 
the  land.    I  presume  the  land  with  the  timber 
taken  oft  ready  for  the  plow  is  worth  more 
than  it  is  as  It  now  stands.    Or,  again,  I  will 
get  you  a  good  title  to  the  land  subject  to  the 
back  taxes,  provided  your  clients  will  enter 
into  an  agreement  to  reconvey  to  me  free  and 
clear  of  Incumbrance  at  any  time  within  8 
years  that  I  may  be  able  to  raise  and  pay 
even  $600.00.    In  either  way  you  will  accom- 


plish, I  take  It,  all  you  can  accomplish  by  a 
suit  and  with  less  expense  to  your  clients. 
Let  me  hear  from  you  on  this.  Very  truly, 
E.  A.  Barber" — which  letter  was  read  in  evi- 
dence. The  quitclaim  deed  given  by  Mary 
McQuacker  to  correct  the  mortgage  given  to 
her  by  mistake  was  also  mailed  to  Barber, 
and  was  found  attached  to  his  deposition 
filed  in  this  case.  That  the  coupons  had  been 
regularly  paid  as  they  fell  due  until  the  one 
maturing  December  1,  1890.  That  the  note 
and  remaining  coupons  were  due  and  unpaid 
at  the  time  of  the  trial.  Wm.  J.  Watts  and 
wife  resided  at  Golden  City,  Mo.,  and  be 
mysterlonsly  disappeared  from  bis  home 
shortly  prior  to  the  election  In  1896,  and  has 
not  been  heard  from  since.  He  was  a  brother- 
in-law  of  said  E.  A.  Barber.  That  the  deed 
from  W.  W.  Johnson  and  wife,  dated  August 
14,  1889,  was  made  to  William  J.  Watts,  and 
not  to  defendant  B.  A.  Barber.  That  it  was 
filed  for  record  April  8, 1901,  and  was  acknowl- 
edged before  George  C.  Barber,  a  notary,  and 
a  brother  and  partner  In  business  with  E.  A. 
Barber.  That  the  deed  shows  on  its  face  that 
the  name  of  the  grantee  bad  been  erased,  and 
the  name  of  E.  A.  Barber  inserted  in  Hen 
thereof,  in  his  own  handwriting,  which  was 
in  1901,  Just  prior  to  the  sale  of  the  land 
to  defendanta  The  deed  also  shows  upon  its 
face  that  the  consideration  and  1%  lines  of 
the  habendum  clause  had  beeen  erased;  that 
defendant  Best  saw  the  erasures  were  made 
before  the  name  of  E.  A.  Barber  was  inserted 
Into  the  deed,  which  was  a  few  days  prior 
to  the  time  he  and  the  Bradigums  purchased 
the  land.  The  only  evidence  tending  to  show 
when  these  alterations  were  made  is  the  tes- 
timony of  E.  A.  Barber,  and  he  states  they 
were  made  in  1901.  Best  and  the  Bradigums 
purchased  the  land  together,  and  they  dis- 
cussed the  defects  In  the  title,  and  especially 
the  erased  portions;  that  defendant  Barber 
wanted  them  to  accept  the  erased  deed  and 
have  their  names  written  in  it  as  grantees  in 
the  place  of  the  name  of  the  grantee  which 
had  been  scratched  out  or  erased,  which  they 
refused  to  do.  The  two  mortgages  were  dated 
and  recorded  In  1902  and  1904.  The  last  one, 
the  one  upon  which  tliia  suit  is  based,  was 
recorded  December  29,  1904.  Defendant  Best 
testified  that  he  saw  the  deed  at  La  Plata, 
where  it  had  been  sent  by  E.  A.  Barber  for 
inspection,  and  that  he  and  the  Bradigums 
refused  to  receive  it,  and  that  at  that  time 
the  amount  of  the  consideration  expressed  la 
the  deed  was  $1,800,  and  that  the  name  of 
the  grantee  had  been  scratched  out  That  the 
attorneys  for  plaintiff  have  made  all  reason- 
able efforts  to  find  and  locate  W.  W.  Jolm- 
son  and  Wm.  J.  Watts,  but  failed  to  do  so. 
Defendant  Barber  procured  hl^  brother-in- 
law,  Wm.  J.  Watts,  and  his  wife  to  execute 
the  mortgage  to  Janet  McQuacker,  who  was 
a  resident  of  Scotland,  and  secured  the  $500 
from  her  for  said  Watts  on  said  mortgage, 
which  recites  that  Watts  owned  the  land  in 
fee;  that   he  procured  the  quitclaim   deed 
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from  Mary  McQoacker,  to  whom  the  flrat 
mortgage  had  been  made,  to  Wm.  J.  Watts 
and  wife,  and  had  It  recorded,  and  tn  1894  he 
had  the  mortgage  in  question  executed  and 
recorded,  and  all  of  these  deeds  were  mailed 
to  him  at  Humboldt,  Kan.,  all  of  which  was 
prior  to  1896,  when  his  name  was  Inserted  in 
the  scratched  deed  from  W.  W.  Johnson  and 
wife  to  Wm.  J.  Watts,  that  is.  Watts'  name 
was  erased,  and  bis  written  in.  That  the 
Bradiguns  had  knowledge  of  the  existence  of 
the  mortgage  against  the  land  before  they 
and  Best  purchased  It,  and  that  plaintiff's 
attorneys  were  trying  to  collect  it  at  that 
time,  and 'that  they  relied  upon  the  state- 
ments of  B.  A.  Barber  as  to  the  condition  of 
the  title.  Best  testified  that  he  knew  of  the 
existence  of  this  mortgage  before  he  had 
paid  for  the  land,  and  he  got  ttiat  Informa- 
tion from  the  Bradlgums. 

The  defendants'  evidence  tended  to  prove: 
That  on  August  14,  1889,  W.  W.  Johnson  was 
the  owner  of  the  lands  in  question,  and  on 
that  day  executed  and  delivered  to  B.  A. 
Barber  a  deed  for  said  lands  in  proper  form, 
duly  acknowledged,  with  the  name  of  the 
grantee  and  the  consideration  left  blank. 
Tliat  the  amount  of  the  consideration  agreed 
upon  was  paid  by  Barber  to  Johnson,  and 
Johnson  at  the  same  time  executed  and  de- 
livered to  Barber  written  authority  to  in- 
sert the  amount  of  the  consideration  and  the 
name  of  the  grantee  in  the  blank  spaces  left 
In  said  deed,  and  in  1896  he  inserted  $800 
as  the  consideration,  and  his  own  name  as 
the  grantee.  In  said  deed.  That  the  considera- 
tion paid  by  Barber  for  said  deed  was  the 
assumption  of  a  mortgage  debt  of  $400  against 
said  land  owed  by  Johnson  to  one  Leltzbock, 
and  the  cancellation  of  a  debt  Johnson  owed 
said  Barber.  That  In  1901,  when  he  had  an 
opportunity  of  selling  the  land  to  Best  and 
the  Bradlgums,  he  erased  his  name  and  the 
consideration  clause  in  the  deed  and  sent  It 
to  the  Bank  of  Kirksville,  and  tried  to  close 
the  deal  with  them  by  requesting  them  to  take 
the  deed  and  Insert  their  names  and  the  con- 
sideration In  the  deed.  Tbey  refused  to  take 
the  deed  in  that  form,  fearing  Barber's  wife 
wonld  be  entitled  to  dower,  as  they  testified, 
in  tlie  land.  That  the  deed  was  then  re- 
turned to  Barber,  who,  thereupon,  reinserted 
in  the  deed  his  own  name  as  grantee  and  the 
amount  of  the  consideration  as  $1,000,  and 
then  sent  it  to  the  recorder's  office,  at  Macon, 
for  record.  That  at  the  same  time  be  sent 
to  the  Bank  of  Kirksville  a  deed  from  himself 
to  the  defendants  Bradlgums  and  Best,  dated 
April  9,  1903,  and  by  that  deed  conveyed  the 
land  to  them,  and  that  on  the  20th  of  the 
same  month  be  paid  the  leltzbock  mortgage. 
At  the  time  the  defendants  Bradlgums  and 
Best  bought  the  land.  Barber  furnished  them 
an  abstract  of  title  made  by  an  abstracter  at 
Macon,  which  showed  a  good  title  In  Barber, 
but  did  not  sliow  the  mortgage  sued  on ;  and 
the  abstracter  testified  that  the  reason  wliy  | 


it  did  not  appear  in  the  abstract  was  becausi 
it  did  not  appear  in  the  chain  of  title,  that 
the  deed  from  W.  W.  Johnson  to  B.  A.  Barber 
was  not  recorded  until  about  the  time  he  sold 
the  land  to  Best  and  the  Bradlgums.  The 
mortgage  provided  that,  If  the  Interest  was 
not  paid  when  due,  the  principal  note  should 
become  Immediately  due  and  payable.  De- 
fendants Introduced  in  evidence  the  statutes 
of  limitation  of  Kansas,  which  are  plead  in 
the  answer. 

At  the  close  of  the  evidence.  It  was  agreed 
and  noted  of  record  that  the  cause  was  sub- 
mitted to  the  court  and  would  be  argued  the 
next  term  of  the  court.  At  the  next  term  of 
the  court,  the  court,  over  the  objection  of 
the  defendants,  permitted  plaintiff  to  Intro- 
duce in  evidence  a  certified  copy  of  the  order 
of  his  appointment  as  administrator  of  the 
estate  of  Janet  McQuacker,  deceased,  to  which 
action  of  the  cOurt  defendants  duly  excepted. 
The  court  found  the  Issues  for  the  plaintiff  and 
rendered  Judgment  In  his  favor,  on  each  count 
as  prayed  for  In  the  petition.  The  defendants 
filed  their  motion  for  a  new  trial,  which  was, 
by  the  court,  overruled,  to  which  action  of 
the  court  defendants  duly  excepted,  and  have 
appealed  the  cause  to  this  court. 

H.  P.  Millan,  for  appellants.  Dysart  &  Mit- 
chell, for  respondent 

WOODSON,  J.  (after  stating  the  facts). 
1.  The  first  assignment  of  error  made  by  ap- 
pellants is  the  action  of  the  court  In  receiving 
in  evidence  a  certified  copy  of  the  order  of 
the  probate  court  of  Macon  county,  appoint- 
ing respondent  administrator  of  the  estate 
of  Janet  McQuacker,  after  the  close  of  the 
case.  The  evidence  in  the  cause  was  heard 
at  one  term  of  the  court  and  taken  under 
advisement  xmtU  the  next  term,  at  which 
time  the  certificate  was  offered  and  received 
in  evidence.  The  order  continuing  the  cause 
to  the  next  term  preserved  the  Jurisdiction  of 
the  court  over  the  entire  case,  and  It  possess- 
ed the  same  Jurisdiction  to  act  in  the  cause 
that  it  possessed  at  the  previous  term.  There 
was  no  leakage  or  loss  of  power  or  Jurisdic- 
tion of  the  court  during  the  interim,  uor  dur- 
ing the  passage  of  the  cause  from  the  one 
term  to  the  other.  This  court  has  repeatedly 
held  that  evidence  may  be  introduced  after 
a  case  Is  closed,  and  the  Judgment  will  not 
be  reversed  on  that  account,  unless  It  appears 
to  the  satisfaction  of  this  court  that  the 
trial  court  abused  its  discretion  In  that  re- 
gard, and  that  injury  resulted  as  a  conse- 
quence thereof  to  the  complaining  party.  Ful- 
lerton  v.  Fordyce,  144  Mo.  526,  44  S.  W.  1053 ; 
Waterworks  Co.  v.  Joplin,  177  Mo.  531,  76 
S.  W.  960.  The  proof  of  the  appointment  of 
Gross  administrator  of  the  McQuacker  estate 
was  a  formal  matter,  and  did  not  In  any 
manner  Injure  the  defendants.  Independent 
of  the  rule  Just  stated,  we  may  add  that,  un- 
der a  general  denial,  It  was  not  necessary 
for  plaintiff  to  prove  his  appointmavt  as  adr 
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mlnlstrator.  A.  general  denial  puts  In  Issne 
only  the  merits  of  the  case.  If  defendants 
desired  to  question  tlie  appointment  of  plain- 
tiff, tbey  sbould  have  done  so  by  a  special 
plea  in  the  nature  of  a  plea  in  abatement 
Tills  is  the  conclusion  reached  by  Valllant,  J., 
In  a  yery  able  and  carefully  considered  case^ 
In  which  he  reviews  all  the  authorities  up- 
on that  subject  Baxter  v.  St  Louis  Transit 
Co.,  188  Mo.  1,  95  S.  W.  85a  It  must  there- 
fore be  held  that  there  was  no  error  in 
the  action  and  ruling  of  the  trial  court  in 
admitting  in  evidence  the  certified  copy  of 
the  order  appointing  plaintiff  the  administra- 
tor of  the  estate  of  Janet  McQuacker,  de- 
ceased. 

2.  The  next  contention  of  the  appellants 
is  that  the  court  erred  in  admitting  in  evi- 
dence the  mortgage  sought  to  be  foreclosed. 
There  is  no  question  raised  as  to  the  genuine- 
ness of  the  signatures  to  the  mortgage,  or 
that  it  was  not  actually  recorded  and  prop- 
erly indexed ;  but  they  do  question  tlie  suffi- 
ciency of  the  acknowledgment  and  contend 
that  it  was  on  that  account  Improperly  record- 
ed, and  that  it  Imported  notice  to  no  ona 
Section  918,  Rev.  St  1899  [Ann.  St  1906,  p. 
841],  provides  that:  "The  certificate  of  ac- 
knowledgment shall  state  (1)  the  act  of  ac- 
knowledgment (2)  that  the  person  making  the 
same  was  personally  known  to  the  officer 
granting  the  certificate  to  be  the  person 
whose  name  is  8ul>scrlbed  to  the  Instrument 
as  a  party  thereto,  or  (3)  was  proved  to  be 
such  by  at  least  two  witnesses,  whose  names 
and  places  of  residence  shall  be  Inserted  In 
the  certificate."  The  section  provides,  further, 
that  tlie  certificate  of  the  officer  taking  the 
acknowledgment  may  be  In  the  following  form: 

"On  this  day  of  18 —  l)efore 

me  perstHially  appeared  A-  B.  (or  A.  B.  and  a 
D.)  to  me  known  to  be  the  person  (or  persons) 
described  in  and  who  executed  the  foregoing 
instrument  and  acknowledged  that  he  (or 
they)  executed  the  same  as  his  (or  their)  free 
act  and  deed." 

If  we  look  at  the  certificate  of  acknowledg- 
ment attached  to  this  mortgage,  we  find  that 
It  states:  (1)  That  Wm.  J.  Watts  and  Kate 
Watts  (husband  and  wife)  acknowledged  the 
execution  of  the  deed;  (2)  that  they  were 
personally  known  to  him  to  be  the  same  per- 
sons who  executed  the  foregoing  instrument; 
and  (3)  that  while  their  names  are  stated 
in  the  certificate,  their  places  of  residence  are 
not  stated,  without  the  caption  of  the  certif- 
icate may  be  considered  and  taken  to  l>e 
their  residence.  But  it  will  be  seen  by  look- 
ing at  the  form  of  the  certificate  prescribed 
by  the  statute  that  it  does  not  require  the 
residence  of  the  makers  to  t>e  stated  or  given. 
By  construing  the  entire  section  together, 
we  are  clearly  of  the  opinion  that  the  first 
portion  of  the  section  is  only  directory,  and 
not  mandatory.  In  the  form  of  certificate 
prescribed  by  the  section,  we  find  that  It 
concludes  with  these  words,  "and  acknowl- 
edge tlxat  he  (or  they)  e.xecuted  the  same  as 
his  (or  their)  free  act  and  deed."    The  certif- 


icate of  acknowledgment  to  the  mortgage  In 
question  does  not  state  that  the  grantors 
executed  it  as  their  "free  act  and  deed." 
The  statute  does  not  require  this  form  to  be 
used  by  the  officer  taking  the  acknowledg- 
ment l>iit  provides  that  it  may  be  used. 
The  first  clause  of  the  section  provides,  "the 
certificate  of  acknowledgment  shall  state  the 
act  of  acknowledgment"  but  does  not  require 
It  to  state  that  they  executed  the  same  as 
their  "free  act  and  deed."  The  certificate 
of  acknowledgment  to  this  mortgage  com- 
piles with  the  first  clause  of  that  section,  and 
a  substantial  compliance  is  all  the  law  re- 
quires. Alexander  v.  Merry,  9  Mo.  527; 
Warder  v.  Henry,  117  Mo.  539,  23  S.  W.  776 ; 
Wilson  V.  Qulgley,  107  Mo.  98,  17  a  W. 
esi !  Hughes  V.  McDlvltt  102  Mo.  77,  14  S. 
W.  660,  15  S.  W.  756 ;  Huse  T.  Ames,  104  Mo. 
91,  16  S.  W.  965. 

Appellants  also  Insist  tliat  the  mortgage 
sbould  not  have  been  admitted  in  evidence 
as  importing  notice  to  them,  because  It  did 
not  form  a  link  in  tlie  chain  of  title  to  the 
land  described  therein.  This  presents  a 
more  serious  question  than  the  one  first  dis- 
posed of.  The  record  title  was  in  W.  W. 
Johnson,  and  he  conveyed  his  title  to  Wm. 
J.  Watts;  but  this  deed  of  conveyance  was 
never  placed  upon  record.  E.  M,  Barber  eras- 
ed the  name  of  Watts  therefrom  and  with- 
held it  from  record.  While  the  title  was  in 
this  condition,  the  mortgage  from  Wm.  3, 
Watts  and  wife  to  Janet  McQuacker  was  ex- 
ecuted and  placed  on  record.  Under  the  6on- 
dition  of  the  title,  an  investigation  of  the 
Johnson  title  would  not  reveal  the  Watts- 
McQuacker  mortgage,  because  the  record  of 
that  title  did  not  disclose  the  deed  of  con- 
veyance from  Johnson  to  Watts,  or  in  any 
Other  manner  connect  Watts  with  that  title. 
The  law  of  this  state  is  well  settled  that  a 
purchaser  is  bound  with  constructive  notice 
of  all  recorded  Instruments  and  the  recit- 
als tliereln  lying  within  his  chain  of  title; 
but  a  deed  or  instrument  lying  outside  of 
the  purchaser's  chain  of  title  imports  no  no- 
tice to  him.  Tydings  v.  Pitcher,  82  Mo.  379 ; 
Crockett  v.  Magulre,  10  Mo.  34;  Digman 
v.  McOllum,  47  Mo.  372 ;  Burke  v.  Beveridge, 
16  Minn.  206  (Gil.  160) ;  Patterson  v.  Booth, 
103  Mo.  414,  15  8.  W.  543;  McDonald  v. 
Quick,  139  Mo.  498,  41  S.  W.  208;  K.  C. 
&  Atl.  By.  Co.  V.  View,  156  Mo.  616,  57 
S.  W.  655.  According  to  the  rule  announced 
in  the  foregoing  cases,  the  action  of  the  trial 
court  in  admitting  the  mortgage  in  evidence 
for  the  purpose  of  importing  notice  to  de- 
fendants of  Its  existence  was  erroneous;  but 
we  are  unable  to  see  how  that  error  did  or 
could  have  injured  appellants'  rights  In  any 
manner  whatever,  because  all  the  defend- 
ants had  actual  notice  of  the  existence  of 
that  mortgage  before  they  purchased  and 
paid  for  the  land.  One  Bradley  told  the 
Bradigums  about  It  and  Best  testified  that 
he  had  made  the  contract  for  the  purchase 
of  the  land  before  be  heard  of  the  mortgage, 
but  that  be  had  not  paid  for^he  land  whea 
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he  received  that  notice;  and  Barber  had 
actual  knowledge  of  tbe  mortgage,  because 
be,  himself,  negotiated  the  loan  and  had  the 
mortgage  recorded.  In  deciding  a  similar 
qaestlon,  Sherwood,  J.,  used  this  language: 
"And  (2)  the  further  fact  that  it  was  estab- 
lished beyond  question  that  tbe  defendants 
were  purchasers  with  fall  and  actual  notice 
of  plaintiff's  claim.  Such  notice  countervails 
the  effect  of  the  registry  and  dispenses  with 
it"  Hoge  T.  Babb,  94  Mo.  498,  7  S.  W.  443 ; 
Bartlett  v.  Glascock,  4  Mo.  62;  Vaughn  t. 
Tracy,  22  Mo.  415;  Sensenderfer  v.  Kemp,  83 
Ma  581 ;  Vaughn  v.  Tracy,  25  Mo.  318,  69 
Am.  Dec.  471 ;  Speck  v.  Elggln,  40  Mo.  405 ; 
Foster  T.  Breshears,  66  Mo.  22;  Harrington 
V.  Fortner,  58  Mo.  473,  474;  Wilson  v.  Klm- 
mel,  109  Mo.  260,  19  S.  W.  24;  Jackson  T. 
Bnrgott,  10  Johns.  457,  6  Am.  Dec.  349. 

3.  The  defendants  claim  title  to  the  land 
In  controversy  through  and  under  the  erased, 
mntllated,  and  forged  deed  from  Johnson  to 
R  A.  Barber.  Under  the  facts  as  disclosed 
by  the  record  in  this  case,  it  goes  without 
saying  that  Barber  fraudulently  changed 
that  deed,  by  erasing  the  name  of  tbe 
grantee,  Wm.  J.  Watts,  and  by  Inserting  bis 
own  In  Uen  thereof,  for  the  purpose  of  de- 
ftandlng  Janet  McQoacker  out  of  the  $500 
he  bad  loaned  for  her.  All  the  defendants 
saw  tbe  deed  and  inspected  it  or  talked  to 
those  who  bad  seen  and  Inspected  It  regard- 
ing Its  condition,  and  refused  to  permit  their 
names  to  be  Inserted  in  that  deed  as  gran- 
tees In  the  place  where  tbe  name  of  the 
grantee  bad  been  erased,  but  required  B.  A. 
Barber  to  insert  his  own  name  as  the 
grantee,  and  then  took  a  deed  from  him  to 
the  same  land.  All  of  tbem  bad  actual  no- 
tice of  the  mutilated  condition  of  the  deed, 
and  sofflclent  notice  to  have  put  a  reasonably 
prudent  person  upon  inquiry.  If  this  in 
formation  acquired  by  defendants  had  been 
properly  followed  up.  It  would  have  uncover- 
ed the  rascality  and  forgery  of  Barber.  Tbey 
have  no  one  to  blame  but  themselves  for 
their  carelessness  and  credulity  in  this  mat- 
ter. But,  so  far  as  this  branch  of  tbe  case 
is  concerned,  that  principle  of  law  which 
holds  that  unrecorded  deeds  and  Instruments 
which  are  outside  of  tbe  chain  of  title  do  not 
import  constructive  notice  to  purchasers  has 
no  application  to  forged  Instruments.  "It 
would  be  a  dangerous  doctrine.  Indeed,  to 
hold  that  one  by  forging  a  deed  from  his 
neighbor  to  liimself  and  putting  it  upon 
record  could  then,  by  conveying  to  a  third 
party  having  no  notice  of  the  forgery,  confer 
upon  tbe  latter  a  good  title  merely  because 
tbe  record  showed  the  title  In  tbe  forger. 
If  such  were  tbe  law,  no  man's  title  would 
be  safe.  The  principles  of  Justice  and  public 
policy  alike  forbid  the  adoption  of  such  a 
rule."  Pry  v.  Pry,  109  111.  466,  loc.  dt  476, 
and  cases  cited;  2  Jones,  Law  of  Real  Prop- 
erty A  Conveyancing,  |  1353.  According  to 
this    rule,   none    of   the   grantees    claiming 


through  B.  A.  Barber  acquired  any  rlgbt, 
title,  or  Interest  In  or  to  said  land,  and  it  is 
wholly  immaterial  whether  they  bad  notice 
of  the  forgery  or  not 

4.  The  last  Insistence  of  the  appellants 
which  Is  worthy  of  consideration  is  that  the 
note  sued  on  was  barred  by  the  statutes  of 
limitation  before  this  suit  was  instituted. 
Their  contention  is  this:  That  the  note  and 
mortgage  were  executed  and  made  payablo 
in  the  state  of  Kansas,  and  that  fact  con- 
stituted the  note  a  Kansas  contract  and  sub- 
jected it  to  her  laws  of  limitation,  which 
was  at  that  time  five  years.  The  note  hav- 
ing been  barred  before  the  Institution  of 
this  suit,  tbe  mortgage  securing  It  must  also 
be  barred,  so  they  contend.  The  statute  of 
Kansas,  which  appellants  plead.  Is  as  fol- 
lows: "(4005)  Civil  actions  other  than  for 
the  'recovery  of  real  property  can  only  be 
brought  within  the  following  periods  after 
tbe  cause  of  action  shall  have  accrued  and 
not  afterwards.  First:  Within  five  years, 
an  action  upon  any  agreement  contract  or 
promise  In  writing."  This  statute  was  be- 
fore the  Kansas' City  Court  of  Appeals  for 
consideration  in  the  case  of  Morgan  v.  Metro- 
politan Street  Ry.  Co.,  51  Mo.  App.  523.  It 
was  there  held  that  said  statute  only  barred 
the  remedy  and  did  not  go  further  and  ex- 
tinguish the  cause  of  action.  We  are  of  the 
opinion  that  tbe  conclusion  reached  by  that 
court  Is  clearly  the  true  meaning  of  that 
statute.  That  being  true,  then  the  debt  evi- 
denced by  the  note  and  mortgage  in  question 
was  still  a  valid  and  subsisting  claim  at  tbe 
time  this  suit  was  instituted.  Bxcept  In 
those  cases  where  the  cause  of  action  Is  ex- 
tinguished by  the  statutes  of  limitation,  the 
laws  of  tbe  forum  apply.  Carson  v.  Hunter, 
46  Mo.  467,  2  Am.  Rep.  529;  Lyman  v.  Camp- 
bell, 34  Mo.  App.  213;  Williams  v.  St  L.  & 
B.  F.  Ry.  Co.,  123  Mo.  573,  27  S.  W.  387; 
King  V.  Lane,  7  Mo.  241,  37  Am.  Dec.  187; 
Stirling  ▼.  Winter's  Bx'r.  80  Mo.  141.  In 
tbe  case  at  bar,  the  note  and  first  mortgage 
were  dated  and  executed  on  December  1, 
1892.  and  the  second  mortgage,  correcting 
the  first,  was  executed  December  27,  1894, 
and  this  suit  was  filed  some  tlue  prior  to 
September  6,  1902;  the  latter  being  the  day 
on  which  the  amended  petition  herein  was 
filed,  which  was  less  than  10  years  after  tbe 
execution  of  the  note  and  the  first  mortgage, 
and  within  8  years  from  the  execution  of 
the  second.  In  this  state,  actions  upon 
promissory  notes  and  other  written  instru- 
ments for  the  payment  of  money,  whether 
sealed  or  unsealed,  are  not  barred  by  the 
statutes  of  limitation  before  the  expiration 
of  10  years  from  and  after  tbeir  execution, 
and  suit  may  be  brought  and  maintained  up- 
on any  such  Instruments  at  any  time  within 
that  10  years.  Rev.  St.  1899,  fi  4271,  4272 
[Ann.  St  1900,  pp.  2345,  2347].  According 
to  the  provisions  of  these  statutes,  the  cause 
of  action  was  not  barred  at  the  time  the  suit 
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was  brought  It  Is  not  out  of  place  to  here 
add  that  the  undisputed  evidence  In  this 
case  shows  that  Wm.  J.  Watts  and  his  wife 
were  residents  of  Golden  City,  Barton  coun- 
ty. Mo.,  at  the  time  of  the  execution  of  the 
note  and  mortgages  In  question,  and  there  la 
not  a  scintilla  of  evidence  tending  to  show 
that  either  of  them  ever  resided  in  the  state 
of  Kansas.  The  record  also  shows  that  Janet 
McQuacker  was  at  all  times  mentioned  In 
the  record  a  resident  of  Scotland,  Great  Bri- 
tlan.  Under  that  state  of  facts,  the  statutes 
of  limitation  of  Kansas  have  no  place  In 
this  case  and  are  wholly  inapplicable  thereto. 
Williams  V.  St  L.  4  S.  P.  Ry.  C!o.,  123  Mo. 
573,  27  S.  W.  387. 

There  are  some  other  minor  points  pre- 
sented and  discussed  by  counsel  for  both  ap- 
pellants and  respondent,  but  their  considera- 
tion would  not  lead  to  a  conclusion  different 
from  the  one  herein  announced. 

The  Judgment  of  the  circuit  court  was  for 
the  right  party,  and  it  is  therefore  affirmed. 
All  concur. 


KNIGHT  ▼.  RAWLINGS  et  al. 

(Supreme  Court  of  Missouri,   Division   No.  2. 
July  1.  1907.) 

1.  Statutes — Adoption — Constbuction. 

When  the  statute  of  nnother  state  or  coun- 
try is  adopted  by  the  Liegislature,  the  construc- 
tion placed  on  the  statute  prior  to  its  adoption 
governs. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  44,  Statutes,  S  307.] 

2.  Fbaud  —  Fbaudulent   Representations— 
Evidence. 

Under  Rev.  St.  1899,  {  3422  [Ann.  St 
1906,  p.  1965],  providing  that  no  action  shall 
be  brought  to  charge  any  person  on  any  represen- 
tation made  concerning  the  character,  conduct, 
or  credit  of  any  other  person,  unless  made  in 
writing  and  subacribed  by  the  party  to  be  charg- 
ed or  by  some  person  by  him  authorized,  evi- 
dence or  oral  representations  made  by  defend- 
ants to  plaintiff  concerning  the  financial  stand- 
ing of  one  to  whom  plaintiff  was  thereby  in- 
duced to  lend  money  was  inadmissible  in  an  ac- 
tion for  damages  from  the  falsity  of  such  repre- 
sentations. 

3.  Save  —  Confidentiax    Relations— Suffi- 
cienct  of  Evidence. 

In  an  action  to  recover  for  damages  result- 
ing to  plaintiff  because  of  false  representations 
made  by  defendants  to  plaintiff  regardini;  the 
financial  standing  of  one  to  whom  plaintiff  was 
thereby  induced  to  lend  money,  evidence  held 
insufficient  to  show  that  one  of  defendants  stood 
in  a  confidential  relation  to  plaintiff. 

Appeal  from  St  Louis  Circuit  Court;  Mosea 
Sale,  Judge. 

Action  by  Florence  Knight  against  Edward 
W.  Rawllngs  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

M.  F.  Hanley  and  R.  P.  &  C.  B.  Williams, 
for  appellant  David  Goldsmith,  for  respond- 
ents. 

6ANTT,  J.  Plaintiff  brought  this  action 
in  the  circuit  court  of  St  Louis  against  the 
defendants  Edward  W.  Rawllngs,  T.  S.  Teu- 


scher,  and  Mrs.  T.  S.  Teuscher  for  damages 
for  false  and  fraudulent  representations  con- 
cerning the  financial  standing  of  T.  S.  Teu- 
scher, upon  which  plaintiff  alleges  she  acted 
and  relied  to  her  detriment  and  damage. 
The  petition  contained  two  counts.  The  first 
count  alleges  that  the  defendants  falsely  and 
fraudulently  represented  to  the  plaintiff  In 
November,  1806,  that  the  said  T.  S.  Teuscher 
was  worth  the  sum  of  $10,000  over  and  aboTe 
all  liabilities,  was  solvent  and  In  good  credit, 
and  safe  to  be  trusted  for  a  loan  of  $5,000; 
that,  relying  on  said  representations,  the 
plaintiff  loaned  said  Teuscher  the  sum  of  $5,- 
000,  and  took  for  the  loan  Teuscher's  note 
payable  one  year  after  date  with  Interest  at 
the  rate  of  6  per  cent  per  annum.  The  peti- 
tion then  alleges  that  each  year  thereafter 
until  November,  1901,  Inclusive  thereof,  the 
said  loan  was  extended  for  one  year  at  the 
same  rate  of  Interest  and  that  at  the  date 
of  each  extension  the  same  representations 
were'  made  by  the  defendants  and  relied  on  by 
the  plaintiff;  these  allegations  being  relied 
uiwn  after  each  extension  separately.  It  Is 
further  alleged  in  the  first  count  that  at  the 
date  when  the  loan  was  made,  and  at  the  time 
of  each  renewal  thereof.  Teuscher  was  insol- 
vent and  this  was  well  known  by  the  defend- 
ants and  designedly  concealed ;  that  Teuscher 
has  wholly  failed  to  pay  the  loan,  or  any  part 
thereof,  excepting  that  the  Interest  was  paid 
thereon  up  to  the  17th  of  May,  1902.  The 
second  count  refers  to  the  same  loan,  and  al- 
leges a  combination  and  conspiracy  between 
the  defendants  to  defraud  the  plaintiff,  and 
In  furtherance  thereof  sets  forth  that  Teu- 
scher and  wife,  who  were  the  brother-in-law 
and  sister  of  the  defendant  Rawllngs,  made 
various  representations  to  plaintiff  concerning 
Teuscher's  solvency  and  means,  which  are 
set  forth  specifically,  and  are  substantially 
the  same  as  those  alleged  in  the  first  cotmt 
and  added  that  Teuscher  was  willing  to  bor- 
row the  $5,000  from  plaintiff  as  a  favor  to 
her;  that  In  furtherance  of  this  conspiracy 
the  defendants  Teuscher  and  Rawllngs  caused 
the  wife  of  Teuscher  to  Induce  the  plaintiff 
to  come  up  to  a  meeting  at  the  residence  of 
Teuscher,  It  being  known  that  plaintiff  re- 
posed special  trust  and  confidence  In  the  de- 
fendant Rawllngs;  that  It  was  arranged  be- 
tween the  said  conspirators  that  at  this  meet- 
ing Rawllngs  should  sanction  and  Indorse  the 
statements  and  representations  of  Teuscher, 
and  represent  himself  to  be  acquainted  with 
Teuscher's  financial  condition;  that  in  fur- 
therance of  the  conspiracy,  Rawllngs  did 
make  certain  representations  which  were  sub- 
stantially the  same  as  those  set  forth  In  the 
first  count  of  the  petition;  that  plaintiff  re- 
lied upon  these  representations,  and  made  the 
loan,  and.  In  reliance  thereon,  also  renewed 
the  loan  annually  as  stated  in  the  first  count 
At  the  beginning  of  the  trial,  and  before  any 
evidence  was  Introduced,  the  defendant  moved 
the  court  to  require  plaintiff  to  eiect  upon 
which  of  the  several  causes  of  action  alleged 
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In  tbe  first  count  she  woald  proceed;  and 
the  conrt  sustained  this  motion,  and  plaintiff 
elected  to  proceed  on  that  portion  of  the  first 
count  which  related  to  the  last  extension, 
namely,  the  extension  from  November  17, 
1901,  to  November  17,  1902,  and  the  false  rep- 
resentations relied  upon  by  tbe  plaintiff  In 
tbe  making  of  the  renewal.  While  that  elec- 
tion was  made,  the  plaintiff  Introduced  evi- 
dence, both  in  regard  to' tbe  original  transac- 
tion and  tbe  various  renewals.  At  the  close 
of  tbe  plalntlflTs  evidence  the  defendant  asked 
an  Instruction  In  the  nature  of  a  demurrer  to 
tbe  evidence,  wblcb  tbe  conrt  gave,  and  there- 
upon tbe  plaintiff  took  a  nonsuit  with  leave 
to  move  to  set  tbe  same  aside,  and,  having 
filed  this  motion,  It  was  overruled,  and  tbe 
plaintiff  appeals  to  this  court.  The  plaintiff 
dismissed  as  to  the  defendant  Teuscher,  and 
tbere  was  no  evidence  tending  to  establish  a 
case  against  Mrs.  Teuscher,  so  that  the  de- 
fendant Rawllngs  Is  practically  tbe  only  de- 
fendant on  this  appeal, 

Tbe  evidence  tended  to  establish  that  Mrs. 
Knight,  the  mother  of  the  plaintiff,  and  Mrs. 
Rawllngs,  the  mother  of  defendant  Rawllngs, 
were  old  acquaintances  and  friends;  that  In 
tbe  year  1896  the  plaintiff  and  her  two  sisters 
became  entitled  to  an  Inheritance  in  England, 
tbe  share  of  each  being  $5,265,  tbe  proceeds 
of  which  were  forwarded  to  them  and  were 
received  by  them  on  October  28,  1896;  that 
Rawllngs,  the  defendant,  who  was  then  a 
clerk  In  tbe  employ  of  Whlttaker  &  Hodg- 
man,  assisted  tbe  plaintiff  and  her  sisters  In 
tbe  collection  and  depositing  of  these  funds 
In  tbe  National  Bank  of  Commerce  of  St 
Louis;  that  the  elder  sister  took  charge  of 
ber  share  of  the  funds,  but  the  plaintiff  and 
the  other  sister  deposited  theirs  at  tbe  Na- 
tional Bank  of  Commerce  in  their  respective 
names ;  that  tbe  defendant  Rawllngs  advised 
them  not  to  Invest  tbelr  funds  until  after  the 
November  election,  1896;  that  on  November 
11,  1896,  Mrs.  Teuscher,  in  tbe  course  of  a 
social  visit  to  Mrs.  Knight,  the  mother  of 
plaintiff.  Inquired  whether  the  plaintiff  and 
her  sister  had  Invested  their  funds,  and  when 
informed  that  this  had  not  been  done  seemed 
surprised;  that  on  tbe  next  day  Mrs.  Teu- 
scher, In  tbe  course  of  another  visit,  men- 
tioned that  she  had  spoken  of  the  matter  to 
Mr.  Teuscher,  ber  husband,  and  he  bad  ex- 
pressed bis  willingness  to  borrow  tbe  money 
from  the  plaintiff  and  ber  sister;  that  Mrs. 
Knigbt,  who  had  acted  for  her  daughters  In 
this  matter.  Informed  Mrs.  Teuscher  that  the 
consent  of  the  defendant  Rawllngs  would  be 
necessary;  that  nothing  further  transpired 
until  Noveml)er  16tb,  when  Mrs.  Teuscher 
called  again,  and  arranged  that  tbe  plaintiff's 
mother  and  sister  should  call  at  ber  residence 
that  evening;  that,  when  these  ladles  called 
that  evening,  the  defendant  Rawllngs  was 
present,  and  Teuscher  stated  that  he  had 
life  Insurance  amounting  to  $60,000,  was 
building  a  distillery  at  Vincennes,  and  had  a 
iplendid  bnslnesB  in  St  Louis,  and  that,  If 


anything  happened  to  bim,  Mr.  Rawllngs 
would  have  charge  of  his  affairs,  and  would 
see  that  they  were  protected.  Tbe  testimony 
for  tbe  plaintiff  also  tended  to  show  that  she 
bad  never  been  In  a  bank  prior  to  tbe  deposit 
of  this  money,  and  did  not  know  bow  to  draw 
a  check;  that  defendant  Rawllngs  wrote  out 
the  check  and  directed  them  how  to  sign 
their  names,  and  In  this  way  they  drew  $6.5 
for  their  present  n^eds.  Plaintiff's  sister, 
Miss  Alice  Knight,  was  asked,  "Now  I  will 
ask  you  to  state  what  representations  and 
statements  as  to  what  Mr.  Teuscher  had 
stated  and  as  to  his  solvency  at  that  time 
Mr.  Rawllngs  made  on  that  occasion."  To 
this  question  defendant  objected  unless  such 
representations  were  in  writing,  and  tbe  court 
sustained  the  objection,  to  which  action  of  the 
court  tbe  plaintiff  at  the  time  excepted.  The 
witness  was  then  asked,  "State  whether,  after 
you  left  the  house.  If  any  statement  and 
when  you  went  to  the  car,  before  you  got  on 
the  car  to  go  home,  after  you  had  bad  this 
conference  with  the  three  parties  about  loan- 
ing the  money,  whether  Mr.  Edward  Raw- 
lings  made  any  statements  to  you  and  your 
mother  as  to  whether  he  had  Investigated  the 
financial  condition  of  Mr.  Teuscher.  A.  Yes; 
Mr.  Rawllngs —  Counsel  for.  Defendant:  Do 
not  answer."  To  this  question  the  defendant 
objected  upon  the  same  ground  as  above, 
which  objection  the  court  sustained,  and  the 
plaintiff  excepted. 

Witness  was  asked  further,  "What  was  the 
agreement  and  understanding  between  you, 
your  mother,  and  Mr.  Teuscher  and  Mr.  Raw- 
lings  as  to  loaning  this  money  on  that  occa- 
sion?" Which  question  was  objected  to  for 
the  same  reason  as  above,  and  the  court  sus- 
tained tbe  objection,  and  plaintiff  excepted. 
Witness  further  testified:  That  the  defend- 
ant Rawllngs  on  that  occasion  told  them 
that  tbe  next  morning  they  should  come  down 
to  Teuscber'B  office  and  sign  a  paper.  He  did 
not  state  what  tbe  paper  was  or  would  be. 
That  on  the  next  morning,  the  17tb,  they  went 
to  Teuscher's  office  and  signed  a  paper,  which 
she  afterwards  learned  was  a  check  for  $5,- 
000.  She  further  stated  that  on  tbe  evening 
before,  when  the  defendant  Rawllngs  had  ar- 
ranged everytuing  and  said  everything  was 
all  right,  that  their  money  would  be  safe,  she 
asked  If  she  should  sign  a  paper  so  ns  to 
know  they  had  the  money,  and  he  replied 
that  that  was  not  necessary,  that  everything 
would  be  all  right  She  Identified  the  checks 
dated  November  17, 1896,  of  the  Bank  of  Com- 
merce for  $5,000  each,  and  stated  that  the 
checks  were  In  tbe  handwriting  of  Mr.  Raw- 
llngs and  were  already  filled  out  for  her  and 
her  sister  to  sign;  that  she  did  not  know 
what  tbe  paper  was  that  she  was  signing, 
but  acted  under  Mr.  Rawllngs'  directions; 
that  tbe  notes  were  made  by  Teuscher,  and 
that  she  did  not  see  them,  Rawllngs  kept 
both  tbe  principal  and  Interest  notes;  that 
Rawllngs  took  charge  of  the  notes  and  col- 
lected tbe  Interest  on  tbem  and  sent  It  to 
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them  at  Minneapolis;  that  they  went  to  live 
In  Minneapolis  In  May,  1897;  that  on  the 
17th  of  November,  1897,  the  note  was  re- 
newed for  another  year.  RawUngs  attended 
to  the  renewal.  On  October  1,  1897,  before 
the  first  notes  matured,  defendant  Rawllnga 
wrote  to  Mrs.  Knight,  the  mother  of  plain- 
tiff, among  other  things,  as  follows :  "Regard- 
lug  the  Teuscher  loan,  which  matures  Novem- 
ber 17th  next,  please  direct  me  whether  you 
wish  the  same  extended  for  one  year  at  the 
same  rate  of  Interest"  Under  date  of  No- 
vember 5,  1897,  Mrs.  Knlgbt  instructed  Raw- 
Ungs to  renew  the  note  for  another  year. 
After  this  renewal  Rawlings  continued  to  col- 
lect and  remit  the  Interest  until  some  time 
between  June  and  October,  1898,  when  it 
appears  that  such  remittance  of  the  Interest 
by  Rawlings  ceased,  and  that  direct  remit- 
tance by  Teuscher  commenced.  In  the  letter 
dated  November  1,  1898,  Rawlings  wrote  to 
Mr&  Knight  In  relation  to  the  second  re- 
newal as  follows:  "The  Teuscher  loan  will 
mature  the  17th  of  this  month,  and  I  write 
to  ask  whether  you  desire  me  to  renew  the 
same  for  you  at  the  same  rate  of  interest. 
If  you  80  wish  it,  I  think  I  can  arrange  with 
Mr.  Teuscher.  I  will  await  your  reply  before 
taking  any  further  action  In  the  matter."  On 
December  15,  1899,  the  defendant  Rawlings 
transmitted  to  Mrs.  Knight  the  principal  and 
interest  notes  given  for  the  renewal  made  In 
November,  1899,  and  In  that  letter  Rawlings 
stated:  "The  Messrs.  Teuscher  will  remit  you 
direct,  and  as  the  notes  are  paid  you  can 
cancel  them  and  send  them  to  their  address." 
This  appears  to  have  ended  the  connection  of 
Rawlings  with  the  renewals,  but  on  Septem- 
ber 8,  1900,  Rawlings,  after  referring  to  the 
receipt  of  a  letter  from  Mrs.  Knight,  wrote 
to  her  concerning  an  insurance  policy,  which 
it  would  appear  Teuscher  had  promised  to 
turn  over  to  Mrs.  Knight  as  collateral  se- 
curity, and  In  that  letter  said:  "I  have  your 
letter  of  the  4th  Inst.,  and  have  carefully 
noted  contents.  I  have  to-day  seen  Mr.  Teu- 
scher, and  he  promises  to  deliver  to  me  on 
next  Monday  the  policy  mentioned.  He  also 
states  he  will  write  you  fully  next  week  with 
the  view  of  taking  up  the  loan  if  you  so 
desire.  He  has  been  a  very  busy  man,  hence 
acknowledges  he  has  not  given  your  matter 
the  attention  It  demands.  There  is  absolutely 
no  necessity  for  you  to  come  here,  and  I  shall 
promptly  advise  you  when  the  policy  is  in 
my  care.  I  cannot  help  bat  believe  your  loan 
is  perfectly  secure,  as  Mr.  Teuscher  Is  strictly 
honest  and  a  young  man  with  brilliant  pros- 
pects." 

The  witness  was  asked  to  state  whether  or 
not  the  loan  was  renewed  from  time  to  time 
on  the  faith  of  statements  of  Mr.  Rawlings 
contained  in  any  of  these  letters,  to  which 
counsel  for  the  defendant  objected,  on  the 
ground  that  there  was  no  evidence  of  such 
statements  contained  In  the  letters,  which 
objection  the  court  sustained,  and  plaintiff 
excepted     The  loan  was  renewed  the  laat 


time  November  17, 1901,  and  matured  Novem- 
ber 17,  1902,  and  the  note  was  never  paid  by 
Teuscher.  Witness  further  stated  that  no 
policy  of  Insurance  was  ever  turned  over  to 
her  or  to  her  sister,  the  plaintiff,  after  the 
loan  was  made.  They  supposed  it  had  been 
transferred  to  them  and  was  being  held  by 
Mr.  Rawlings  as  security  for  the  loan  as  a 
part  of  the  original  understanding.  She  fur- 
ther stated  they  had  never  made  any  in- 
vestigation as  to  the  solvency  of  Mr.  Teuscher, 
because  they  had  relied  implicitly  upon  Mr. 
Rawlings.  Upon  the  motion  of  the  defendant 
the  court  excluded  the  evidence  of  the  witness 
as  to  plaintiff  relying  upon  Rawlings,  to 
which  action  of  the  court  the  plaintiff  ex- 
cepted. She  further  stated  that  the  services 
rendered  to  her  and  her  sister  In  these  mat- 
ters by  Mr.  Rawlings  were  without  any  com- 
pensation. The  plaintiff  In  her  own  behalf 
testified  and  gave  the  same  account  of  the 
transactions  as  above  detailed  by  her  sister. 
She  added,  however,  that  when  the  loan  was 
made  an  Insurance  policy  on  the  life  of  Mr. 
Teuscher  was  to  be  issued  to  them  to  secure 
the  same.  This  policy  was  supposed  to  be 
Issued  for  $60,000.  The  policy  was  not  taken 
out  until  the  17th  of  April,  1899,  and  was  for 
$10,000.  On  June  6,  1902,  she  was  hi  St 
Louis  and  made  some  Investigations  as  to 
whether  the  policy  had  been  taken  out  Teu- 
scher had  not  been  paying  the  interest 
promptly,  and  they  had  written  and  tele- 
graphed Mr.  Rawlings,  but  could  not  get  any 
satisfaction.  She  asked  Mr.  Rawlings  about 
the  policy,  and  he  first  said  he  did  not  know 
anything  about  it  She  asked  him  if  he  had 
the  policy,  and  he  replied  "Yes,"  but  that  it 
was  at  his  home,  and  that  he  would  mail  it 
to  her  at  Minneapolis.  She  asked  him  if  the 
premiums  had  been  paid,  and  he  said  he  did 
not  know  anything  about  It  and  referred  her 
to  Teuscher.  She  then  went  to  the  insurance 
office  and  was  told  that  the  first  premium 
only  had  been  paid,  and  the  subsequent  ones 
had  not  been,  and  the  policy  was  not  worth 
the  paper  it  was  written  on.  She  then  got 
the  policy,  and  that  was  the  first  time  she 
ever  saw  It  She  identified  the  letter  of 
September  10,  1900,  from  Rawlings  to  her 
mother  stating  that  Teuscher  had  at  that 
time  or  date  deposited  with  him  a  policy  in 
the  New  York  Life  for  $10,000,  and  he  had 
placed  the  same  in  the  safe  deposit  company 
for  safe-keeping,  and  to  her  credit,  and  stated 
that  she  had  better  hold  his  letter  as  a  re- 
ceipt Plaintiff  also  identified  a  letter  dated 
November  8,  1897,  from  Rawlings  to  her 
mother,  in  which  he  stated:  "I  am  having  the 
loan  extended  for  one  year  at  the  same  rate 
of  interest,  the  security  being  the  life  Insur- 
ance policy  as  he  informed  you  at  the  time 
the  loan  was  made." 

Plaintiff  further  stated:  That  at  the  time 
the  loan  was  made  a  close  relation  of  friend- 
ship existed  between  Mr.  Teuscher  and  Mr. 
Rawlings.  That  about  three  months,  to  wit 
la  February,  1887,  after  the  loan  was  made, 
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the  MnllaDpby  Bank  In  the  city  of  St  Lonis 
failed.  The  matter  of  the  failure  was  pub- 
lished in  the  newspapers  and  was  commented 
on  as  an  important  failure.  That  these  com- 
ments of  these  papers  were  read  by  the  plain- 
tiff, and  that  the  newspaper  reports  stated 
that  Teuscher  was  the  principal  debtor  of 
that  l>ank  and  was  the  cause  of  the  failure. 
That  plaintiff  and  her  sister  paid  no  attention 
to  these  reports,  I>ecau8e  they  did  not  believe 
Teuacher  was  responsible  for  the  failure  ow- 
ing to  their  trust  in  Mr.  Rawlings.  That 
Rawlings  sent  a  message  to  her  mother  by 
his  mother  that  they  should  not  be  worried 
about  the  matter.  The  defendant  moved  to 
strike  ont  this  part  of  the  plaintiff's  answer, 
and  it  was  sustained,  and  plaintiff  excepted. 
Mrs.  Harriett  Knight,  the  mother  of  the 
plaintiff,  stated  that  she  bad  known  Mr.  Raw- 
lings over  30  years,  and  ttie  relations  between 
them  had  been  intimate  during  that  time; 
that  the  two  families  lived  for  quite  a  time 
in  the  same  house,  and  this  relation  contin- 
ued up  to  November,  1896.  Slie  corroborated 
the  statements  of  her  daughter  as  to  what  oc- 
cnrred  at  the  house  of  Mrs.  Teuscher  wh«i 
it  was  agreed  the  loan  should  be  made.  Slie 
was  asked  also  as  to  what  oral  representa- 
tions Rawlings  made  on  that  occasion  as  to 
tlie  credit  and  solvency  of  Teuscher,  to  which 
qnestions  the  defendants  objected,  and  the 
objections  were  sustained  and  exceptions 
saved. 

Manton  Davis  testified  for  plaintiff  that 
he  was  a  member  of  the  bar  of  St.  Louis,  and 
represented  the  receiver  of  the  Mullanphy 
Bank  since  Its  failure;  that  Teuscher  was 
indebted  to  the  bank  to  the  amount  of  $200,- 
000,  evidenced  by  notes;  that  he  had  made 
repeated  efforts  to  collect  these  notes,  and  had 
failed  to  do  so;  that  these  notes  were  all 
dated  prior  to  September,  1896.  This  is 
practically  all  the  evidence  In  the  case. 

I.  Upon  the  case  made  the  circuit  court 
Iield  that  section  3422,  Rev.  St  1899  [Ann. 
St  1906,  p.  1965],  which  provides:  "No  ac- 
tion shall  be  brought  to  charge  any  person 
npon  or  by  reason  of,  any  representation 
or  assurance  made  concerning  the  character, 
conduct  credit  liability,  trade  or  dealings 
of  any  other  person  unless  such  representation 
or  assurance  be  made  In  writing  and  subscrib- 
ed by  the  party  to  be  charged  thereby,  or  by 
some  person  thereunto  by  him  lawfully  an- 
thorlzed" — was  a  complete  I>ar  to  plaintiffs 
recovery,  and  the  propriety  of  this  ruling  pre- 
sents the  question  for  solution  at  this  timo. 
The  statute  of  frauds  (St  29  Car.  II)  did 
not  contain  the  provision  which  now  forms 
the  subject  of  section  S422,  Rev.  St  1899; 
bnt  with  regard  to  the  liability  for  the  debts 
of  others  contained  only  the  provision  found  in 
section  3418,  to  wit:  "That  no  action  shall  be 
brought  to  charge  any  person  upon  any  spe- 
cial promise  to  answer  for  the  debt,  default 
or  miscarriage  of  another  person,  *  *  • 
imless  the  agreement  npon  which  the  action 
shali  be  brongbt  or  some  note  or  memoran- 


dum thereof,  shall  be  In  writing  and  signed 
by  the  party  to  be  charged  therewith,  or 
some  other  person  by  him  thereto  lawfully 
authorized."  The  first  instance  in  which  an 
action  of  tort  for  a  misrepresentation  respect- 
ing the  ability  of  a  third  person  was  solemnly 
adjudged  to  be  maintainable  is  found  in  the 
case  of  Pasley  v.  Freeman,  8  T.  R.  61,  decided 
by  Lord  Kenyon,  C.  J.,  and  Asburst  and 
Butler,  JJ.,  against  the  opinion  of  Grose,  J., 
in  1789.  In  that  case  Grose,  3.,  In  his  dissent- 
ing opinion  said:  "And  even  In  this  very 
case,  if  the  action  lies,  tbe  plaintiffs  will 
stand  in  a  peculiarly  fortunate  predicament 
for  they  will  then  have  the  responsibility 
both  of  Faich  and  the  defendant.  And  they 
will  be  in  a  better  situation  than  they  would' 
have  l>een,  if,  in  the  conversation  that  passed 
between  them  and  the  defendant  instead  of 
asserting  that  Falch  might  safely  be  entrust- 
ed, the  defendant  had  said,  'If  he  do  not  pay 
for  the  goods,  I  will,'  for  then  undoubtedly 
an  action  would  not  have  lain  against  the 
defendant"  Lord  Eldon,  in  Evans  v.  Blck- 
nell,  6  Ves.  Ch.,  loc  cl^  184,  187,  discussed 
Pasley  v.  Freeman,  saying:  "It  Is  almost  Im- 
proper at  this  day  to  say  anything  having 
a  tendency  to  shake  it;  but  I  know  Mr.  Jus- 
tice Grose  very  lately  held  the  same  opinion 
as  he  did  at  the  time  of  the  Judgment  The 
doctrine  laid  down  in  that  case  is  in  practice 
and  experience  most  dangerous.  I  state  that 
upon  my  own  experience;  and,  if  the  action 
is  to  be  maintained  In  opposition  to  the  posi- 
tive denial  of  the  defendant  against  the  stout 
assertion  of  a  single  witness,  where  tbe  least 
deviation  in  the  account  of  the  conversation 
varies  the  whole,  it  will  become  necessary,  In 
order  to  protect  men  from  the  consequences, 
that  tbe  statute  of  frauds  should  be  applied 
to  that  case.  Suppose  a  man,  asked  whether 
a  third  person  may  be  trusted,  answers,  'You 
may  trust  him,  and,  If  he  does  not  pay  you,  I 
will,'  upon  that  the  plaintiff  cannot  recover, 
because  it  Is  a  verbal  undertaking  for  the  debt 
of  another;  but,  If  he  does  hot  undertake,  but 
simply  answers,  'You  may  trust  him,  he  Is  a 
very  honest  man,  and  worthy  of  trust'  etc., 
then  an  action  will  lie;  whether  it  is  fit  the 
law  should  remain  with  such  distinction,  It 
Is  not  for  me  to  determine."  And  then  he 
adds:  "Upon  the  case  of  Pasley  v.  Freeman 
I  have  always  said,  when  I  was  Chief  Jub- 
tice,  that  I  so  far  doubted  the  principles  of 
it  as  to  make  it  not  unfit  to  offer,  as  I  always 
did,  to  the  counsel,  that  a  special  verdict 
should  be  taken,  but  that  offer  was  so  uni- 
formly rejected  that  I  suppose  I  was  In  some 
error  upon  this  subject  I  could  therefore 
only  point  out  to  the  Jury  the  danger  of  find- 
ing verdicts  upon  such  principles;  and  I  suc- 
ceeded in  Impressing  them  with  a  sense  of 
that  danger  so  far  that  tbe  plaintiffs  In  such 
actions  very  seldom  obtained  verdicts."  And 
be  added  further:  "It  leads  to  the  absolute 
necessity  of  affording  protection  by  a  statute, 
requiring  that  these  undertakings  shall  be  in 
writing." 
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Lord  Eldon's  opinion  of  tbe  wisdom  of  the 
decision  In  Pasley  v.  Freeman  met  with  so 
much  favor  that  on  May  9,  1828,  Parliament 
enacted  the  statute  (St  9  Geo.  IV,  c  14), 
commonly  known  as  "Lord  Tenterden's  Act," 
and  made  tbe  game  a  new  section  to  tbe  Eng- 
lish statute  of  frauds,  of  which  our  statute 
(section  3422)  is  to  all  intents  and  purposes  a 
copy,  except  that  the  English  statute  contains 
a  provision  restricting  its  application  to  rep- 
resentations concerning  the  character,  condi- 
tion, etc.,  of  any  other  person  made  with  the 
Intent  or  purpose  that  such  other  person 
should  obtain  money  or  goods  upon  tbe  credit 
thereof.  Of  the  purpose  of  Lord  Tenterden's 
act.  It  Is  said  in  a  review  of  Chancellor  v. 
Lopus,  2  Croke,  2,  1  Smith's  Leading  Cases, 
loc.  dt  299:  "It  was  In  order  to  prevent  the 
statute  of  frauds  from  being  thus  trenched 
upon  that  the  Legislature  enacted  what  is 
commonly  called  'Lord  Tenterden's  Act' " 
In  Savage  v.  Jackson,  19  Ga.,  loc.  clt  309, 
310,  In  discussing  Pasley  T.  Freeman,  It  was 
said  by  the  Supreme  Court  of  that  state: 
"Finally,  Parliament  after  allowing  the  deci- 
sion to  stand  long  enough  to  show  the  sort 
of  fmlt  it  would  bear,  laid  tbe  ax  to  Its  root 
In  the  ninth  year  of  George  IV,  under  the 
auspices  of  I^rd  Tenterden,  Parliament  pass- 
ed an  act  containing  these  words  (here  quoting 
the  statute) ;"  and  adding,  "  This  was  done,' 
says  Smith,  'to  prevent  the  statute  of  frauds 
from  being  trenched  upon  by  this  decision 
In  Pasley  v.  Freeman.'  "  In  Weil  v.  Schwartz, 
21  Mo.  App.,  loc.  clt  385,  Philips,  P.  J.,  said 
In  reference  to  Lord  Tenterden's  act:  "The 
history  of  the  first  enactment  of  this  statute 
by  the  English  Parliament  furnishes  most 
persuasive  proof  that  its  design  and  purposes 
were  to  cut  up  by  the  roots  the  great  evil 
of  the  frequency  and  success  of  such  actions, 
}ased  on  mere  loose  verbal  representations, 
by  requiring  the  action  to  depend  exclusively 
on  the  written  undertaking,  duly  signed  by 
the  party  sought  to  be  held."  See  Lyde  v. 
Barnard,  1  Smith's  Lead.  Cas.  (4th  Ed.)  144, 
146;  Savage  v.  Jackson,  19  Qa.  305.  As  said 
by  Bennlng,  J.,  in  the  case  last  mentioned : 
"When  a  statute  says  that  a  promise  to  an- 
swer for  a  debt  of  another  shall  not  bind, 
does  It  not  say  that  anything  less  shall  not 
bind?"  Browne  on  Statute  of  Frauds  (5th 
Ed.)  {  181,  pp.  226,  228,  after  stating  that  since 
the  case  of  Pasley  v.  Freeman,  It  has  been 
considered  lx)th  in  England  and  in  this  coun- 
try that  the  original  statute  of  frauds  does 
not  apply  to  false  and  deceitful  representa- 
tions as  to  the  credit  or  solvengy  of  third 
persons,  commends  the  doctrine  of  that  case 
as  a  firm  stand  against  actual  frauds  and 
cheats,  but  adds:  "At  the  same  time  It  comes 
dangerously  near  to  the  invasion  of  the  stat- 
ute which  was  wisely  designed  to  prevent 
them;  and  accordingly  It  has  been  strongly 
condemned  by  Lord  Eidon.  Impelled  by  that 
consideration,  Parliament  enacted  what  may 
be  called  a  supplement  to  the  statute  of 
frauds  known  as  'Lord  Tenterden's  Act'" 


"The  plain  meaning  of  this  latter  statute 
seems  to  be  that  it  requires  writing  to  chargtt 
a  defendant  upon  any  representation  made  In 
regard  to  the  credit,  etc.,  of  a  third  party, 
whether  the  representation  was  made  In  good 
faith,  or  was  known  to  be  false  and  waa 
made  In  order  to  deceive  and  defraud  tbe 
plaintiff;  because  the  presence  of  this  ele- 
ment of  Intention  to  deceive  and  defraud  was 
the  very  point  on  which  Pasley  v.  Freeman 
held  that  St  29  Car.  II  did  not  apply,  and 
the  purpose  of  the  Tenterden  act  was  to  re- 
quire a  writing  In  a  case  for  which  St  29  Car. 
II  had  failed  to  do  so."  In  14  Am.  &  Eng. 
Enc.  of  Law,  p.  33,  under  the  title  "Fraud  and 
Deceit,"  It  Is  said:  "Some  courts  have  held 
that  the  statute  does  not  apply  to  cases  of 
actual  fraud,  that  Is,  cases  in  which  the  rep- 
resentation Is  not  only  false,  but  Is  mdde  with  a 
fraudulent  Intent.  The  better  opinion,  however, 
is  to  the  contrary,  for  there  is  no  such  restric- 
tion In  the  statute."  In  Cook  v.  Churchman, 
104  Ind.,  loc.  clt  146,  147,  3  N.  B.  759  et  seq.. 
tbe  Supreme  Court  of  Indiana  discusses  this 
whole  question,  and,  after  a  review  of  Pasley 
V.  Freeman  and  Lord  Tenterden's  act  and  the 
American  decisions  on  similar  statutes  In  this 
country,  says :  "That  the  complaint  contains 
averments  charging  a  conspiracy  cannot  af- 
fect the  question.  The  purpose  of  the  stat- 
ute cannot  be  disappointed  by  the  form  of  the 
complaint  The  necessity  that  the  representa- 
tions should  have  been  made  In  writing  is 
the  same,  wiiere  a  conspiracy  Is  set  up  and 
where  It  Is  not  When  the  action  is  to  re- 
cover damages  for  false  representations  made 
by  a  stranger  to  a  contract  concerning  any  of 
tbe  subjects  enumerated  in  tbe  statute,  it 
must  fall,  unless  the  representations  were 
made  In  writing,  duly  signed,  etc.  This  must 
be  so,  whether  the  representations  were  made 
as  a  result  of  a  conspiracy,  and  with  Intent 
to  perpetrate  a  fraud,  or  otherwise."  And  to 
the  same  effect  will  be  found  Kimball  v.  Corn- 
stock,  14  Gray  (Mass.)  508;  Brown  v.  Kim- 
ball, 84  Me.  280,  24  Atl.  847;  Hunter  v.  Ran- 
dall, 62  Me.  423,  16  Am.  Rep.  490;  Bates  v. 
Youngerman,  142  Mas&  120,  7  N.  B.  549; 
Hnnnewell  v.  Duxbury,  167  Mass.  1,  31  N. 
B.  700. 

Counsel  for  plaintiff  among  other  cases 
cites  Bush  V.  Sprague,  51  Mich.  41,  16  N. 
W.  222,  as  supporting  their  contention  that 
the  statute  does  not  apply  to  conspiracies  or 
actual  frauds.  But  an  examination  of  that 
case  will  show  that  counsel  have  quoted  from 
the  opinion  of  Campbell,  J.  On  the  contrary, 
the  Chief  Justice,  In  discussing  this  section  of 
the  statute  of  frauds  and  the  occasion  of  Its 
passage.  In  connection  with  the  decision  in 
Pasley  v.  Freeman,  said:  "It  is  therefore  ob- 
vious that  a  charge  of  conspiracy  to  defraud 
by  false  representations  will  not  disappoint 
the  statute.  Neither  the  reasons  nor  the  lan- 
guage of  tbe  provisions  will  exclude  a  case  on 
account  of  the  number  of  wrongdoers,  or  in 
consequence  of  their  having  acted  in  a  pre- 
viously concerted  plan."    And  Judge  Cooley, 
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the  remaining  member  of  tbe  court,  lald:  "I 
agree  with  the  Chief  Justice  In  the  view  he 
takes  of  the  application  of  the  statute  of 
frauds  to  this  ease."  The  other  case  (Hess  v. 
Culver,  77  Mich.  598,  43  N.  W.  994,  6  L.  R. 
A.  498,  IS  Am.  St  Rep.  421)  has  no  bearing 
upon  the  question  under  consideration.  It 
simply  held  that  the  statute  does  not  apply, 
to  a  conspiracy  or  actual  fraud  where  the 
representation  Is  made  to  enable  the  party 
maUng  It  to  profit  by  It  And  the  later  case 
of  Bank  v.  Steel,  135  Mich.  165,  97  N.  W.  704, 
■hows  that  that  court  construes  the  statute 
In  accordance  with  the  great  weight  of  au- 
thority as  shown  In  the  cases  cited.  We 
come  now  to  the  case  of  Warren  t.  Barker, 
2  DuT.  (Ky.)  166,  relied  upon  by  the  plalntltr 
as  holding  a  contrary  view  to  the  decisions  In 
Massachusetts,  Indiana,  and  Maine.  The  Ken- 
tucky statute  (section  1,  a  22,  p.  264,  Stanton's 
Rev.  St.)  then  In  force  was  to  all  practical 
effects  the  same  as  the  Tenterden  act  of 
England.  As  said  by  Chief  Justice  Stone  In 
Ball  V.  Farley  et  al.,  81  Ala.,  loc  cit  293,  1 
South.  253,  that  case  Is  meagerly  reported, 
but  enough  Is  shown  to  give  a  correct  under- 
standing of  the  principles  declared.  Barker 
&  Co.  bad  introduced  a  man  to  Warren,  who 
offered  a  bill  of  exchange  for  sale,  which  was 
apparently  Indorsed  to  the  offerer.  Warren 
purchased  the  bill,  and  It  turned  out  to  be  a 
forgery.  The  decision  of  the  court,  and  the 
language  In  which  It  is  expressed,  force  the 
conclusion  that  there  was  an  entire  absence 
of  proof  of  combination  or  collusion  between 
Barker  &  Co.  and  the  man  Introduced.  The 
report  contains  only  the  opinion  of  the  court 
and  the  following  Is  the  summation  of  the 
facts  as  herein  shown:  The  appellant,  War- 
ren, sued  the  appellee,  Barker  &  Co.,  for  a 
false  and  fraudulent  Introduction  to  him,  as 
an  exchange  banker,  of  an  impostor,  holding, 
as  apparent  indorsee,  a  forged  bill  offered  for 
sale,  and  which,  on  the  faith  of  that  recom- 
mendation, be  was  induced  to  buy."  The  tri- 
al court  sustained  a  demurrer  to  the  petition. 
An  amendment  was  then  offered  and  allowed, 
charging  a  fraudulent  combination  between 
Barker  &  Oo.  and  the  seller  of  the  bllL  The 
trial  court  peremptorily  Instructed  the  Jury 
to  find  for  the  appellees.  Barker  &  Co.,  whicli 
they  accordingly  did.  Judge  Robertson, 
speaking  for  the  Court  of  Appeals  In  pro- 
nouncing on  the  demurrer  to  the  petition  as 
first  framed,  said  the  primary  court  "seemed 
to  be  of  the  opinion  that  according  to  sec- 
tion 1,  c.  22,  p.  264,  Stanton's  Rev.  St,  even  a 
fraudulent  representation,  without  written 
evidence  of  it  would  not  be  actionable."  The 
circuit  court  held  there  was  no  testimony  of  a 
fraudulent  combination,  and  the  Court  of 
Appeals  held  that  the  trial  court  did  not  err 
iu  so  Instructing  the  Jury.  The  Court  of  Ap- 
peals further  said:  "Nor  will  a  majority  de- 
cide that  there  was  error  In  sustaining  the 
demurrer  to  the  original  petition,  charging,  or 
attempting  to  charge,  a  fraudulent  mlsrepre- 
lentatloii.    A  false  representation  may  not  be 


fraudulent  in  intent;  for,  although  It  may  be 
constructively,  it  is  not  actually,  fraudulent 
to  affirm  absolutely  as  true  that  which  the 
asserter  believes  to  be  true.  The  malus  ani- 
mus is  the  essential  and  distinctive  element  of 
actual  fraud.  Had  the  original  petition  in- 
tended to  charge  only  a  false  representation, 
the  appellees  would  not  be  suable  for  it.  Our 
statute,  like  the  Tenterden  act  of  England, 
should  tie  construed  as  embracing  every  false 
representation  untinged  by  a  fraudulent  in- 
tent; but  it  does  not  constructively  include 
any  case  of  actual  fraud  in  wantonly  mis- 
representing a  man's  credit  or  identity  more 
than  any  other  kind  of  fraud  In  fact.  Writ- 
ten evidence  Is  not  therefore  required  by  our 
statutes,  if  the  petition  be  sufficient  to  charge 
actual  fraud."  And  in  that  ease  the  Judg- 
ment was  affirmed.  It  will  be  noted  that 
Chief  Justice  Robertson  did  not  dissent  from 
the  views  of  the  other  members  of  the  court 
that  a  mere  false  representation  Is  within  the 
statute  of  frauds,  and  not  suable  unless  evi- 
denced in  writing. 

It  will  be  noticed  that  the  Court  of  Appeals 
of  Kentucky  says  that  the  Kentucky  statute 
"like  the  Tenterden  act  of  England  should  be 
construed  as  embracing  every  false  represen- 
tation untinged  by  a  fraudulent  intent  but 
does  not  constructively  Include  any  case  of 
actual  fraud,"  etc.  We  think  it  is  a  fair  In- 
ference that  the  court  held  that  such  was  the 
construction  of  the  Tenterden  act  in  England, 
and  If  BO  It  was  surely  an  error,  because  at 
that  time  the  Tenterden  act  had  been  con- 
strued by  the  English  courts  to  the  contrary. 
Thus,  in  Devaux  v.  Steinkeller,  6  Bing.  (N. 
C.)  84,  the  court  held  that  a  false  representa- 
tion knowingly  made  concerning  a  firm  by 
one  of  its  members  was  within  the  purview  of 
the  statute.  And  In  Haslock  v.  Fergusson, 
7  A.  &  E.  86,  Lord  Chief  Justice  Denman, 
speaking  for  the  Court  of  King's  Bench,  said: 
"The  question  in  this  case  was  whether  the 
representation,  which  It  was  proposed  to  give 
in  evidence,  came  within  St  9  Geo.  IV,  c.  14, 
i  6,  so  as  to  be  inadmissible  unless  in  writing. 
It  Is  suggested  on  the  part  of  the  plaintiff 
that  the  representation  was  fraudulent  and 
that  the  defendant  caused  It  to  be  made  for 
the  purpose  of  fraud.  The  case  does  not  ap- 
pear to  us  to  raise  any  doubt  in  point  of  law. 
The  question  is  whether  the  action  is  brought 
according  to  the  terms  of  the  statute,  etc. 
Such  then  being  the  question,  the  plaintiff 
says  that  the  action  is  not  upon  the  represen- 
tation, but  for  money  had  and  received;  that 
the  representation  is  a  mere  medium  of  proof, 
the  case  being  that  a  fraud  was  committed, 
in  the  course  of  which  this  representation 
was  made;  and  that  the  produce  of  the  goods 
obtained  by  such  fraud  belongs  to  the  plain- 
tiff. But  the  only  fact  on  which  the  case  of 
fraud  rested  at  the  time  of  offering  the  evi- 
dence was  that  the  defendant  had  autliorlzed 
Hobson  to  give  Mrs.  Barnes  a  fair  character. 
We  think  that  a  representation  made  under 
those  circumstances  is  within  the  very  terntf 
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of  the  sixth  section  of  the  statute  (St  9  Oeo. 
IV,  a  14 )  and  therefore  could  not  be  receiv- 
ed In  evidence,  unless  put  Into  writing."  And 
to  the  same  effect  Is  Swan  v.  Phillips,  8  A. 

6  E.  457  (1838),  so  that,  If  the  Court  of  Ap- 
peals of  Kentucky  was  of  the  opinion  that 
the  English  courts  had  so  construed  the  Ten- 
terden  act,  we  respectfully  submit  they  were 
mistaken.  In  Dent  v.  McOrath,  3  Bush  (Ky.) 
174,  the  Court  of  Appeals  of  Kentucky  ap> 
proved  what  has  been  said  In  Warren  v. 
Baker,  supra.  And  to  the  same  effect  Is 
Clark  V.  Dunham  Lumber  Company,  86  Ala. 
220,  5  South.  660,  In  which  it  is  said:  "No 
representation  made  by  defendant  as  to  the 
character,  conduct,  ability,  trade,  or  dealings 
of  a  third  person,  even  though  false,  can  be 
made  a  basis  of  an  action,  unless  reduced  to 
writing  and  signed  by  the  party  sought  to  be 
charged,  or  unless  It  Is  fraudulently  made." 
And  to  the  same  effect  Is  Ewlns  v.  Calhoun, 

7  Vt  79.  As  to  the  last-mentioned  case,  how- 
ever, which  was  decided  In  1835,  we  have  not 
been  able  to  discover  that  Lord  Tenterden's 
act  had  been  adopted  at  that  time,  and  If  not, 
then,  of  course,  Pasley  v.  Freeman  would 
have  been  a  precedent  for  the  court,  as  was 
the  case  In  Upton  v.  Vail,  6  Johns.  181,  6  Am. 
Dec.  210,  as  the  Tenterden  act  had  never  been 
adopted  by  New  York. 

Section  a422  [Ann.  St  1906,  p.  1965]  was 
first  adopted  in  this  state  March  15,  1845. 
Rev.  St  1845,  p.  631,  c.  68,  §  7. .  The  annotator 
of  that  revision  remarks:  "This  section  Is 
borrowed  from  the  English  Code  where  It  was 
first  enacted  in  the  ninth  year  of  George  IV." 
It  has  been  adopted  In  the  late  Revised  Stat- 
utes of  Massachusetts,  and  Chancellor  Kent, 
speaking  of  It,  says:  "It  wonderfully  relieves 
the  courts,  the  profession,  and  the  country 
from  the  evils  of  fluctuating  and  contra- 
dictory decisions."  2  Kent's  Com.  489,  In 
note.  This  court  had  occasion  in  Clark  r. 
Edgar,  84  Mo.  106,  54  Am.  Rep.  84,  to  com- 
ment upon  this  section,  and  Judge  Black  said. 
In  passing  upon  a  demurrer  to  the  petition: 
"A  further  objection  Is  that  the  representa- 
tions were  not  made  In  writing,  subscribed 
by  the  defendants,  or  any  one  authorized  so 
to  do  by  them.  This  objection  is  based  upon 
section  2515,  Rev.  St  1879,  which  differs  In 
no  material  respect,  so  far  as  this  case  is 
concerned,  from  that  of  St.  9  Geo.  IV,  c.  14,  S  6. 
This  statute  Is  Regarded  aa  a  supplement  to 
the  statute  of  frauds,  and  has  been  adopted 
by  a  portion  only  of  tlie  states  of  this  Union." 
After  quoting  the  section  in  full,  he  says:  "It 
was  considered  In  McKinney  v.  Whiting,  8 
.(Lllen  (Mass.)  208;  Wells  v.  Prince,  15  Gray 
(Mass.)  562;  Kimball  v.  Comstock,  14  Gray 
(Mass.)  610.  See,  also,  Deauz  v.  Steinkeller, 
6  Blng.  N.  C.  84,  8  Jur.  1053.  We  are  not 
to  go  beyond  the  express  terms  of  the  statute 
In  Its  application.  Medbury  v.  Watson,  6 
Mete.  (Mass.)  246,  39  Am.  Dec.  726;  Norton  v. 
Huxley,  13  Gray  (Mass.)  285.  If  written 
representationa  ar«  the  substantial  induce- 


ments, recovery  can  be  bad,  although  some 
reliance  may  be  placed  upon  oral  assurances. 
Tatton  V.  Wade,  18  C,  B.  371."  Now  it  is  a 
familiar  doctrine  that  when  the  statute  of 
another  state  or  coimtry  is  adopted  by  tbo 
Legislature  of  this  state,  the  construction 
placed  upon  that  statute  prior  to  its  adoption 
in  this  state  will  be  presumed  to  have  met  the 
approval'  of  our  Legislature  when  adopting  It. 
We  have  seen  that  Lord  Tenterden's  act  was 
enacted  in  1828,  and  the  courts  of  England 
had,  prior  to  1845,  expressly  ruled  that  a  false 
representation  as  to  the  credit  of  another 
wonld  not  take  the  case  out  of  that  act  And 
considering  the  purpose  of  that  act  and  the 
causes  which  led  to  its  adoption  particularly, 
the  case  of  Pasley  t.  Freeman,  and  the  great 
weight  of  authority  in  this  country,  we  are 
Inclined  to  the  opinion  expressed  by  Browne 
in  bis  work  on  the  Statute  of  Frauds,  and  hold 
that  the  plain  meaning  of  this  statute  Is  that 
It  requires  a  writing  to  charge  a  defendant 
upon  any  representation  made  In  regard  to 
the  credit  etc.,  of  a  third  party  whether  such 
representation  Is  made  in  good  faith,  or  is 
known  to  be  false  and  made  In  order  to  de- 
ceive and  defraud  the  plaintiflF,  because  the 
presence  of  this  very  element  of  intention  to 
deceive  and  defraud  was  the  very  point  upon 
which  the  court.  In  Pasley  v.  Freeman,  held 
that  the  statute  of  frauds  of  29  Car.  II  did 
not  apply.  The  plain  purpose  of  Lord  Ten- 
terden's act  was  to  require  a  writing  In  a 
case  for  which  St  29  Car.  II  had  failed  to 
provide,  and  to  sustain  the  contention  of  the 
plaintiff  in  this  case  we  must  go  to  Pasley  v. 
Freeman  and  ignore  the  statute  (section  3422, 
Rev.  St.  1899  [Ann.  St  1906,  p.  1965])  which 
was  enacted  to  remedy  the  ruling  In  that 
case.  To  do  that  we  must  Import  an  excep- 
tion Into  the  statute,  a  restriction  and  ex- 
ception which  Its  language  does  not  Justify. 

Accordingly,  it  must  be  held  that  the  cir- 
cuit court  committed  no  error  in  rejecting 
the  offers  to  prove  the  oral  representations 
of' the  defendant  Rawlinga,  as  to  the  solvency 
and  credit  to  which  Tcuscher  was  entitled. 
And  we  are  wholly  unable  to  agree  with 
counsel  that  the  defendant  can  be  held  liable 
for  misrepresentations  without  knowledge  of 
their  falsity,  and  that  the  statute  does  not 
cover  any  case  for  which  a  liability  would 
exist  at  common  law!  To  reach  such  a  con- 
clusion we  must  disregard  the  statute  en- 
tirely. As  to  the  evidence  on  the  part  of  the 
plaintiff  and  her  sister  as  to  why  they  did 
not  make  other  inquiries,  and  that  the  defend- 
ant Rawllngs  stood  in  a  confidential  relation 
to  the  plaintiff,  we  are  of  the  opinion  that 
the  defendant  did  not  sustain  any  such  rela- 
tion within  the  meaning  of  the  law.  He  was 
at  moat  but  a  friend  of  the  family,  and  re 
celved  no  compensation  whatever  for  his  acts 
in  assisting  them  in  collecting  and  depositing 
their  money. 

Our  conclusion  is  that  the  circuit  court 
committed  no  error  in  rejecting  the  evidence^ 
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and  that  the  statute  Is  a  complete  bar  to 
plalntUTs  action,  and  accordingly  the  judg- 
ment most  be.  and  Is,  affirmed. 

FOX,  P.  J.,  and  BURGESS,  J.,  concur. 


BT.  FRANCIS   MILL  CO.  et  al.     t.  HUGO 

et  al. 
(Supreme  Court  of  Missouri.    July  2,  1907.) 

1.  JpDOMENT— Presumption  of  Payment. 

Where  creditors  obtained  judgments  in 
1871,  and  an  action  by  them  to  set  aside  as 
fraudulent  a  deed  from  the  debtor  to  his  brother 
has  been  pending  since  1875,  no  presumption 
that  the  judgments  have  been  paid  arises. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  80,  Judgment,  H  1648-1652.] 

2.  FBAUDtJlaNT     CONVITANCKB  —  BTIDBNOB  — 
SCFFICIBNOT— iRBOLVmCT. 

Evidence  In  an  action  to  set  aside  a  deed 
as  fraudulent  held  to  show  that  the  grantor  was 
insolvent  when  be  made  it. 

3.  Same— Intent  of  Grantob. 

E^vidence  in  an  action  to  set  aside  a  deed 
«■  fraudulent  held  to  show  that  the  grantor  in- 
tended to  hinder,  delay,  and  defraud  his  credit- 
uia. 

4.  SAIOE— KROWIJIDaB  AND  INTBHT  OF  ObAK- 


Eridence  in  an  action  to  set  aside  a  deed 
as  fraudulent  held  to  show   that   the   grantee 
knew  of  and  participated  in  the  grantor's  fraud- 
ulent intent. 
S.  Same. 

A  conveyance  of  land  to  a  brother,  made 
while  the  grantor  was  insolvent  and  just  before 
judgments  were  awarded  against  him,  with  in- 
tent to  hinder,  delay,  and  defraud  creditors, 
was  fraudulent  and  void. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  fS  8-21.] 

«.  EerroppEir—EJQTnTABiB— Claim  to  Pbopeb- 

TT. 

Where  in  1880,  in  a  suit  set  aside  a  deed 
as  in  fraud  of  creditors,  involving  about  20,000 
acres  of  land,  plaintiffs  agreed  to  a  decree 
whereby  2.000  acres  was  exempted  from  the 
jud^ent  finding  the  conveyance  fraudulent,  and 
dnring  the  pendency  of  the  suit  on  appeals  and 
retrials  the  grantees'  heirs  have  sold  at  least 
700  acres  and  other  portions  may  have  passed 
into  the  hands  of  innocent  persons  upon  the  faith 
of  the  decree,  on  a  final  determination  of  the 
case  plaintiffs  are  not  entitled  to  a  decree  as  to 
the  2,000  acres. 

[EJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
wl.  19,  Estoppel,  §S  190.  191,  211-215.] 

Fox,  J.,  dissenting. 

In  banc.  Appeal  from  Circuit  Court,  Jeff- 
erson County;  B.  M.  Dearing,  Jndge. 

Action  by  tlie  St  Francis  Mill  Company 
and  otbem  against  W.  O.  Sugg  and  others. 
Plaintiffs  appeal  from  a  judgment  for  de- 
fendants.   Reversed  and  remanded. 

W.  M.  Williams,  M.  L.  Clardy,  John  M. 
Wood,  Joseph  A.  Wright,  R.  T.  Kalley,  Wm. 
H.  Clopton,  C.  P.  Hawkins,  Ely  &  Kelso,  and 
Walker  ft  Cox,  for  appellants.  Wilson  Cra- 
mer and  R.  B.  Oliver,  for  respondents. 

GRAVES,  J.  This  is  an  action  originally 
instituted  in  the  circuit  court  of  Dunklin 
eounty,  April  2,  1876.    It  is  a  suit  In  equity 


in  the  nature  of  a  creditors'  bill  to  set  aside 
for  fraud  a  deed  from  Wm.  S.  Sugg  to  Wylle 
P.  Sugg,  of  date  May  24,  1871,  but  acknowl- 
edged on  May  27, 1871,  and  therefore  not  dellT- 
ered  until  said  last-named  date.  The  name  of 
the  grantee  in  this  deed  appears  In  the  record 
and  briefs  In  different  ways.  In  some  places  it 
Is  Willie  P.  Sugg,  in  others  Wylle  P.  Sugg,  and 
further  as  W.  P.  Sugg.  This  Is  a  mere  mat- 
ter of  detail,  however.  This  deed  covers  some- 
thing like  20,000  acres  of  land  in  Dunkllu 
county,  formerly  overflowed  or  swamp  lands, 
the  title  to  which  was  at  one  time  In  said 
county.  The  plaintiffs  are  and  were  Judgment 
creditors  of  Wm.  S.  Sugg,  lawyer,  merchant, 
and  navigation  contractor,  as  appears  from  the 
evidence,  but  not  especially  successful  along 
legitimate  lines,  in  either  avocation.  The  de- 
fendants are  the  heirs  at  law  of  Wylle  P. 
Sugg,  deceased.  The  case  has  a  checkered 
career,  and  some  of  the  prior  history,  as 
traced  from  the  record,  will  not  be  Inapro- 
pos.  Wm.  S.  Sugg,  then  a  merchant  and  law- 
yer in  southeast  Missouri,  some  time  prior  to 
May  16,  1870,  conceived  the  Idea  that  be  was 
engineer  enough  to  make  Vamer  river  navi- 
gable from  Its  head  to  Its  mouth,  and  the  St. 
Francis  river  from  the  mouth  of  Vamer  river 
to  the  southern  line  of  Missouri.  According- 
ly, he  entered  Into  a  contract  to  that  effect 
with  Dunklin  county,  and  for  this  feat  of  en- 
gineering was  to  receive  from  Dunklin  coun- 
ty 40,000  acres  of  swamp  land,  to  be  selected 
by  said  Sugg.  June  22, 1870,  he  obtained  pat- 
ents to  something  less  than  one-half  of  the 
lands  called  for  In  this  contract  The  title 
thus  conveyed  he  held  until  May  27,  1871,  at 
which  time  he  conveyed  or  attempted  to  con- 
vey the  same  to  bis  brother,  Wylle  P.  Sugg, 
for  the  expressed  consideration  of  $1,380,  and 
the  assumption  and  performance  of  the  con- 
tract with  Dunklin  county  as  to  these  two 
rivers.  This  deed  was  acknowledged  on  May 
27, 1871,  and  on  May  29th,  the  following  Mon- 
day, the  regular  May  term  of  the  circuit 
court  of  Dunklin  county  was  to,  and  did,  be- 
gin. A  number  of  the  creditors,  Including 
several  of  the  plaintiffs  in  this  action,  bad 
previously  instituted  their  suits  In  said  court 
to  recover  judgments  against  Wm.  S.  Sugg, 
merchant,  for  goods  sold,  delivered,  and  used, 
but  not  paid  for,  and  these  suits  were  about 
to  culminate  Into  judgments,  and  did,  In  due 
course  of  time  and  at  said  May  term,  result 
In  Judgments.  After  unsuccessful  executions, 
these  judgment  creditors,  at  the  date  afore- 
said. Instituted  this  suit  On  August  20,  1880, 
this  suit  finally  reached  a  judgment  in  the 
circuit  court  of  Dunklin  county,  the  effect  of 
which  judgment  is  to  find  this  deed  In  contro- 
versy fraudulent  except  as  to  2,000  acres  of 
the  land  conveyed.  The  defendants  therein, 
the  then  heirs  at  law  of  Wylle  P.  Sugg,  de- 
ceased, duly  lodged  their  motion  for  new 
trial,  which  motion  was  permitted  to  lie  dor- 
mant until  January,  1895,  at  which  time  a 
motion  was  filed  in  said  circuit  court  for  a 
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nunc  pro  tunc  entry  showing  the  overruling 
of  said  motion  for  new  trial,  which  motion 
for  a  nunc  pro  tunc  entry  was  overruled  by 
the  trial  court,  and  the  Judgment  overruling 
the  same  was  sustained  by  this  court    142 
Mo.  358,  44  S.  W.  247.    At  the  same  term  of 
said  circuit  court  the  trial  court  overruled 
the  motion  for  a  new  trial,  in  the  language 
of  the  Judge,  "for  the  reason  that  the  court 
deems  the  said  motion  to  have  been  aban- 
doned and  to  be  not  now  pending  in  said 
cause."    This  Judgment  waa  reversed  by  this 
court.    142  Mo.  364,  44  S.  W.  249.    Following 
the  ruling  of  this  court,  the  trial  court  sus- 
tained the  motion   for  new  trial,  and  the 
cause  was  opened  up  for  a  trial  de  novo.    It 
might  be  well  to  remark  here  that  the  Judge 
before  whom  the  cause  was  tried  had  been 
succeeded  by  another.     This  furnished  the 
reason  for  the  sustaining  of  the  motion.    The 
cause  was  retried,  and  at  such  trial  all  the 
Issues  were  found  for  the  plaintiffs,  but  the 
trial  court,  after  finding  all  the  issues  as  to 
fraud  In  favor  of  the  plaintiffs,  dismissed 
plaintiffs'  bill  for  the  reason  that  the  title 
to  the  land  was  yet  in  Dunlslin  county.    Up- 
on motion  for  new  trial,  the  trial  court  set 
aside  Its  Judgment  dismissing  plaintiffs'  bill, 
and  from  this  order  the  defendants  appealed, 
but  the  action  of  tlie  trial  court  was  sus- 
tained by  this  court    109  Mo.  130,  60  S.  W. 
359.    The  cause  was  thus  again  left  pending 
in  Dunklin  county  for  trial  de  novo.    Defend- 
ants, evidently  having  in  view  the  opinion  of 
the  trial  Judge  upon  the  question  of  fraud,  dis- 
covered prejudice  in  the  mind  of  said  Judgf- 
and  made  npplicatlon  for  a  change  of  venue, 
which  application  was  sustained  and  the  cause 
sent  to  the  circuit  court  of  Jefferson  county, 
where  it  was  tried  again,  with  the  result  that 
the  deed  from  W.  S.  Sugg  to  Wylle  P.  Sugg 
was  sustained  and  plaintiffs'  bill  dismissed, 
and  Judgment  to  this  effect  entered,  as  also 
Judgment  against  plaintiffs  for  costs.    From 
this  Judgment  the  plaintiffs  duly  perfected 
their  appeal,  and  it  is  this  record  before  us 
now  for  review.    Tliis  la  the  court  history  of 
this  case,  save  and  except  in  going  through 
our  reports,  we  find  that  at  an  early  day  we 
were  charged  with  the  duty  of  investigating 
a  side  issue  growing  out  of  this  case.     St 
Francis  Mill  C!o.  v.  Sugg,  83  Mo.  476.    This 
court  bad  the  cause  and  expressed  opinion 
thereon  as  above  indicated.    This  was  at  a 
time  when  the  memory  had  not  been  dimmed 
by   time,  and  the  facts  then  aud  there  In- 
volved will  not  be  amiss  here.     From  our 
opinion  in  83  Mo.  476,  it  appears  that  the 
plaintiffs  under  the  decree  of  1880  had  an 
execution  for  costs   issued.     This  execution 
was  levied  upon  the  2,000  acres  of  land  which 
was  given  to  defendants  by  this  decree  of 
1880.    Defendants  filed  motion  to  quash  the 
execution,  assigning,  among  other  things,  that 
the  costs  for  which  said  execution  was  Issued 
had  been  fully  paid.    There  was  a  trial  upon 
this  motion  before  Hon.  R.  P.  Owen,  the  same 


Judge  who  had  shortly  prior  thereto  entered 
the  original  decree  of  1880.  This  motion  to 
quash  was  sustained  by  Judge  Owen,  and  bis 
Judgment  thereon  afiirmed  by  this  court  83 
Mo.  470.  With  this  we  have  the  complete 
court  history  of  the  case  entitled  the  St. 
Francis  Mill  Co.  v.  Sngg,  exc^t  the  chapter 
which  we  now  proceed  to  write. 

We  question  the  views  of  this  court  as  ex- 
pressed in  142  Mo.  364,  44  S.  W.  249.  We  are 
of  opinion  that  the  trial  court  was  right  in 
holding  that  there  had  been  an  abandonment 
of  the  old  motion  for  new  trial,  and  for  that 
reason  there  was  no  motion  really  pending, 
and  that  this  court  was  in  error  In  reversing 
that  Judgment  However,  we  did  reverse  it 
and  that  opinion  is  the  law  of  this  case,  the 
parties  have  acted  upon  it,  and  for  that  rea- 
son alone  we  shall  recognise  It  in  the  dis- 
position of  the  present  Issues.  If  it  were  an 
original  proposition  in  another  case,  we 
would  not  feel  bound  by  the  views  expressed 
in  142  Mo.  364,  44  S.  W.  249.  To  our  mind, 
notwithstanding  the  voluminous  record  and 
great  number  of  briefs  in  the  case,  the  issues 
are  few  and  simple.  They  are:  (1)  Was  this 
deed  made  by  W,  S.  Sugg  with  the  Intent  to 
hinder,  delay,  or  defraud  his  creditors?  (2) 
Did  Wylle  P.  Sugg  know  of  and  participate 
in  said  fraudulent  Intent?  And,  (3)  If  the 
deed  Is  found  to  be  fraudulent  are  there  any 
equities  to  be  Invoked  In  favor  of  the  de- 
fendants as  to  all  or  any  portion  of  the  lands 
covered  by  said  deed?  In  our  Judgment,  an- 
swers to  these  questions  solve  the  problems 
of  this  case.  We  will  discuss  the  evidence  la 
the  course  of  the  opinion. 

1.  One  contention  made  by  the  defendants 
is  that  these  Judgments  of  the  plaintiffs  are 
presumed  to  be  paid  owing  to  the  lapse  of 
time.  These  Judgm«it9  constitute  the  founda- 
tion of  the  present  action.  They  were  such 
at  its  Institution  in  1875,  and  continue  as 
such  throughout.  When  this  court  reopoied 
this  case  for  trial  de  novo,  by  our  Judgment 
in  St  Francis  Mill  Co.  et  al.  v.  Sugg,  142  Mo. 
364,  44  S.  W.  249,  the  case  went  back  for  this 
retrial  on  the  condition  of  things  as  they  ex- 
isted at  the  Institution  of  this  suit  The  case 
was  opened  up  for  new  trial  by  tlie  Judgment 
of  this  court  the  propriety  of  which  we  ques- 
tion, as  hereinabove  Indicated.  At  any  rate, 
it  would  be  inequitable  and  unjust  to  require 
a  trial  upon  a  state  of  facts  other  and  dif- 
ferent from  those  existing  at  the  Institution 
of  the  suit  especially  when  such  new  state  of 
facts  was  not  brought  al>ont  by  plalutiffa 
The  evidence  abundantly  shows  the  conditions 
then,  and  that  there  had  t>een  no  cluinge 
therein  since  the  institution  of  the  suit 
save  and  except  the  division  l)etween  some  of 
the  claimants  of  about  $600  arising  from  the 
sale  of  these  lauds,  the  2,000  acres  being  ex- 
cluded, as  lands  of  the  W.  S.  Sugg  estate, 
under  order  of  the  court  having  probate  Ju- 
risdiction. This  was  a  mere  pittance,  and 
only  paid  pro  rata  to  a  part  of  the  Judgment 
creditors.    The  effect  of  our  Judgment  dt- 
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rectlng  that  the  motion  for  new  trial  be  soar 
.tained  was  to  simply  leaye  the  case  where  it 
was  prior  to  the  Judpruent  and  decree  of  1880. 
There  is  where  it  should  stand,  and,  under 
snch  circumstances,  we  hardly  think  that 
either  limitations  or  presumption  of  payments 
have  any  place  In  this  case,  in  so  far  as 
these  judgments'  are  concerned.  St.  Francis 
Mill  Co.  V.  Sugg,  169  Mo.  136,  69  S.  W.  359. 
This  contention  is  ruled  against  the  defend- 
ants, and  we  shall  undertake  to  consider  the 
case  upon  its  merits,  along  the  lines  bereia- 
above  indicated. 

2.  First  Owing  to  the  great  lapse  of  time 
from  the  institution  of  this  suit  to  Its  final  re- 
trial, the  evidence  Is  not  as  satisfactory  as 
It  might  have  been  at  an  earlier  day.  For 
that  reason  we  will  indulge  our  experiences 
and  draw  any  and  ail  reasonable  Inferences 
from  what  we  have.  We  fully  realize  what 
was  said  by  the  learned  jurist  writing  the 
opinion  in  the  case  of  Richards  t.  Elwell,  12 
Wright  (Pa.)  864:  "There  is  a  time  when  the 
rales  of  evidence  must  be  relaxed.  We  can- 
not summon  witnesses  from  the  grave,  ralce 
memory  from  Its  ashes,  or  give  freshness  and 
vigor  to  the  dull  and  torpid  brain."  Nothing 
is  more  applicable  to  this  case.  The  basis 
of  the  action  is  fraud.  The  principal  actors 
are  long  since  dead,  and  were,  at  each  and 
all  of  the  divers  trials.  Many  others,  whose 
testimony  might  have  enlightened  the  court, 
are  and  were  likewise  gone.  The  remaining 
ones  are  not  altogether  clear  in  their  recollec- 
tions. But  fraud  usually  leaves  earmarks  by 
which  It  can  be  traced.  We  do  not  agree  with 
the  learned  trial  judge  In  his  conclusion  that 
this  deed  was  not  fraudulently  executed  by 
W.  S.  Sugg,  and  that  W.  P.  Sugg  bad  no 
knowledge  of  it,  or  participated  in  such 
fraud.  Fraud  Is  never  proclaimed  from  the 
housetops,  nor  are  fraudulent  intentions  re- 
duced to  writing  and  given  to  the  public  press. 
Fraudulent  intents  and  fraudulent  acts  have 
their  birth  and  origin  in  darkness,  and  are 
fathered  by  a  desire  to  wrong.  Ofttimes  the 
parties  attempt  to  dress  them  with  the 
adornments  of  honesty,  but  beneath  it  all  will 
be  found  unconscious  blazlugs  which  will 
mark  the  real  pathway  followed  by  the  par- 
ties. And  X-rays  are  not  always  required  to 
follow  the  unconsciously  blazed  pathway. 
As  said  by  Sherwood,  J.  In  Massey  v.  Young, 
78  Mo.,  loc.  ctt.  273,  274:  "Fraud  is  rarely 
ever  susceptible  of  positive  proof,  for  the 
obvious  reason  that  it  does  not  cry  aloud,  nor 
proclaim  its  iniquitous  purposes  from  the 
housetops.  Its  vermiculations  are  chiefly 
traceable  by  'covered  tracks  and  studious  con- 
cealments.' Cooley  on  Torts,  475;  Hopkins 
V.  Slevert,  58  Mo.  201 ;  Burgert  v.  Borchert, 
B9  Mo.  80.  And  though  fraud  Is  not  to  be 
presumed,  yet  it  is  as  legitimate  to  infer  its 
existence  from  surrounding  circumstances 
pointing  onmlstakably  to  a  wrongful  purpose 
aa  It  iB  to  thus  Infer  under  similar  circum- 
stances the  commission  of  a  crime;  and  this 
if  done  dally.     Anything,  therefore,  which 


satisfies  the  mind  and  conscience  of  the  exis- 
tence of  fraud  is  sufiBcient  Cooley  on  Torts, 
476,  and  cases  cited." 

Let  us  take  the  evidence  In  the  case  at  bar. 
In  the  fall  of  1870,  W.  S.  Sugg  was  In  the 
mercantile  business.  Accounts  and  claims 
were  being  sent  by  creditors  to  attorneys,  and 
their  collection  being  pressed.  The  contract 
with  the  county  had  been  made,  and  some- 
thing less  than  20,000  acres  of  land  bad  been 
patented  to  Sugg;  but  this  was  not  money. 
Overflow  lands  were  not  then  valuable,  but 
In  the  mind  of  Sugg,  no  doubt,  they  were  to 
become  valuable.  Subsequent  history  has 
demonstrated  that  his  ideas  were  not  <ll 
founded.  We  find  him  asking  his  creditors, 
through  their  attorneys,  not  to  press  him,  be- 
cause suits  would  ruin  his  credit  as  a  mer- 
chant We  find  him  agreeing  to  confess  judg- 
ment later  if  the  claims  were  not  satisfied. 
The  May  term,  1871,"  of  the  circuit  court  was 
approaching.  Many  Impatient  creditors, 
tired  of  promises  and  delays,  had  brought 
suit  Nothing  had  been  done  toward  satisfy- 
ing creditors.  That  he  was  unable  to  meet 
his  demands  in  the  ordinary  course  of  busi- 
ness stands  out  in  bold  relief  in  this  record. 
Shortly  before,  in  his  business.  In  closing  up 
the  copartnership,  he  had  taken  over  assets, 
some  of  questionable  value,  to  the  extent  of  a 
little  over  $0,000,  and  assumed  liabilities  of 
the  firm  of  something  like  $6,500,  as  detailed 
by  one  of  his  copartners.  This  did  not  in- 
clude individual  and  personal  liabilities.  Aft- 
er bis  death,  which  occurred  two  or  three 
years  later,  judgments  and  claims  aggregat- 
ing $10,000  appeared,  all  of  which  evidently 
existed  at  the  date  of  this  deed.  In  this 
situation,  he  goes  across  the  Mississippi  river 
a  short  distance  to  his  brother's  at  Dyers- 
burg,  Tenn.,  who  was  likewise  in  the  mer- 
cantile business,  and  who  likewise  had  evi- 
dently been  recently  harassed  by  his  credit- 
ors. Although  this  copartnership  was  a  go- 
ing concern.  If  his  creditors  were  not  push- 
ing him  along  at  the  time,  they  were  shortly 
afterward.  What  occurred  between  these 
two  brothers  we  can  only  reach  by  inference. 
Had  each  been  alive  and  well  at  the  trial,  the 
probabilities  are  that  we  would  still  have  the 
privilege  of  reaching  the  real  transaction  by 
Inference.  Parties  do  not  usually  enter  into 
a  scheme  to  hinder,  delay,  or  defraud  credit- 
ors, and  later,  when  called  into  court  to  ex- 
plain their  transaction,  openly  admit  the 
facts.  Such  has  not  been  the  experience  of 
either  the  bench  or  bar.  So  that  after  ail,  in 
these  cases  we  are  forced  to  take  the  facts 
and  circumstances  as  they  appear,  and  fi-oiu 
than  undertake  to  draw  rational  and  reason  - 
able  inferences  and  conclusions.  When  we 
have  done  that  we  have  met  the  full  measure 
in  cases  Involving  the  question  of  fraud. 

That  W.  S.  Sugg  was  insolvent  in  the  or- 
dinary understanding  of  such  term,  at  th<» 
time  this  deed  was  made,  there  seems  to  be 
but  little  question.    The  judgment  of  Judge 
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Owen,  In  1880,  voices  this  view;  the  later 
judgment  of  Judge  Fort  Is  along  the  some 
line ;  and,  further,  the  findings  of  Judge  Deer- 
Ing,  from  which  this  appeal  Is  taken,  are  not 
opposed  to  this  view.  Upon  this  proposition, 
the  record  evidence  of  judgments  and  futile 
executions  and  other  evidence  In  the  record  Is 
too  conclusive  to  require  further  discussion 
of  the  point  The  only  serious  contention 
of  the  defendants  is  that  patents  were  issued 
to  the  remaining  20,000  acres  of  land  under 
the  contract,  and  that  after  the  deed  to  W.  P. 
Sugg  there  was  stIU  this  property  in  the 
hands  of  W.  S.  Sugg,  and  therefore  he  was 
not  Insolvent  In  our  judgment  the  great 
weight  of  the  testimony  refutes  the  conten- 
tion of  defendants  In  this  regard.  An  at- 
tempt was  made  to  inventory  these  lands,  the 
second  20,000  acres,  as  a  part  of  the  W.  S. 
Sugg  estate.  The  county  court  then  having 
probate  jurisdiction,  refused  to  allow  such  an 
inventory.  In  one  capacity  they  dealt  with 
public  lands.  In  the  other  tb^  dealt  with 
estates.  EJvldently  the  court,  while  acting 
upon  the  probate  side  of  its  jurisdiction,  was 
not  willing  to  blind  Itself  to  the  Itnowledge  it 
possessed  by  reason  of  Its  familiarity  of  Its 
record  on  the  other  side  of  Its  jurisdiction. 
It  did  not  so  blind  Itself,  and  as  a  result  it 
would  not  permit  the  second  20,000  acres  of 
land  to  be  Invoiced  as  a  part  of  the  W.  8. 
Sugg  estate.  One  Brewer  was  register  of 
Dunlclin  county  when  the  first  lands  were 
patented  to  Sugg  In  1870.  He  bad  in  his  pos- 
session a  book  now  called  "Patent  Record  No. 
2,"  and  in  this  book  Is  found  the  lands  first 
selected  by  Sugg,  and  patented  to  him  in 
18T0.  In  April,  1872,  the  courthouse  of  the 
county  and  practically  all  public  records  were 
destroyed  by  flre.  This  book  seems  to  have 
survived.  Judge  Brewer  accounts  for  Its 
survival  by  the  fact  that  It  was  at  his  house 
at  the  time  of  the  flre,  that  he  kept  It  some 
time  after  he  had  any  use  for  it,  and  that 
he  flnally  turned  It  over.  It  seems  that,  even 
after  the  law  creating  the  office  of  register 
had  been  repealed,  one  B.  T.  Walker  was  act- 
ing as  register  of  the  county.  The  oflSce  was 
abolished  in  1869.  This  party  wels  the  former 
partner  of  W.  S.  Sugg  in  the  mercantile  busi- 
ness, his  brotber-In-law,  and  later  his  adminis- 
trator. He  has  given  two  depositions  in  the 
case,  one  in  3878,  which  shows  fraud  conclu- 
sively, and  later  another,  in  which,  in  adroit 
answers  for  one  in  bis  then  apparent  condi- 
tions, be  seeks  to  parry  the  force  and  effect 
of  the  first  deposition.  From  this  book,  "Pat- 
ent Land  Record  No.  2,"  there  appear  certifi- 
cates of  purchase  authorizing  patents  for  this 
last  20,000  acres  of  land,  signed  by  B.  T. 
Walker,  register.  Jnst  how  these  entries 
could  have  been  made  In  the  book  by  Walker, 
when  Brewer  had  the  book,  does  not  satis- 
factorily appear.  These  certificates  are  of 
date  May  15,  1871,  at  a  time  when  this  book 
was  presumably  in  the  possession  of  Judge 
Brewer.    On  these  certificates  of  Walker,  as 


register.  Walker,  as  administrator,  flooght  to 
have  these  lands  inventoried  as  assets  of  the 
Sugg  estate.  It  is  claimed  that  patents  were 
In  fact  Issued,  and  by  Walker  it  is  shown 
that  they  were  In  the  coarthooBe  for  record, 
and  probably  recorded  when  the  building; 
burned.  A  thorough  reading  of  the  record 
does  not  satisfy  us  that  any  sach  patents 
were  issued.  Walker  said  nothing  abouC 
them  In  bis  deposition  of  1878,  but  Is  the 
dilef  witness  now.  But  on  the  contrary,  we 
think  the  weight  of  the  evidence  shows  other- 
wise. One  of  the  judges  of  tbe  county  court 
at  that  time  was  yet  living,  and  he  says  pat- 
ents were  not  Issued;  and  much  other  testi- 
mony has  a  similar  tendency.  Subsequent 
actions  show  that  there  was  no  substantial 
claim  to  patents  to  the  last  20.000  acres. 
Ofllcers  charged  with  the  collection  of  execn- 
tions  could  not  find  them ;  attorneys  diligent- 
ly pushing  claims  did  not  find  them ;  heirs  of 
W.  S.  Sugg  did  not  and  bave  not  found  them, 
so  far  as  the  record  shows ;  and  Walker,  for- 
mer partner,  brotber-In-law,  register,  and  lat- 
er administrator,  has  not  brought  them  into 
the  estate.  These  facts  speak  louder  than  a 
little  public  rumor,  doubtless  created  by 
Walker,  administrator,  when  he  thbught  there 
was  a  chance  to  get  this  additional  slice  of 
the  county  for  the  estate  of  W.  8.  Sugg,  and 
could  use  Walker,  register,  as  a  witness  for 
that  purpose.  But  enough  upon  this  ques- 
tion. To  our  mind,  the  whole  contract  witb 
the  county  is  a  huge  joke,  and  was  discov- 
ered and  fully  realized,  after  the  county  had 
parted  with  the  title  to  the  first  lands,  but 
before  the  court  did  part  with  tbe  title  to 
the  other  lands,  and  for  that  reason  they  did 
not  part  with  title  to  the  last  20,000  acres.  No 
doubt  W.  S.  Sugg  could  get  certificates  from 
Walker,  register,  and  perhaps  did  get  such, 
and  the  county  court  in  later  years,  finding 
some  innocent  purchasers  of  these  certifi- 
cates, parties  who  bad  expended  money  on 
tbe  lands  In  the  way  of  Improvements,  may 
have  recognized  them  and  issued  patents  to 
such  parties.  These  patents,  so  Issued,  ap- 
pear as  original  patents,  and  not  as  patents 
Issued  In  lieu  of  lost  or  destroyed  patents, 
thus  negativing  the  idea  that  previous  pat- 
ents had  been  issued.  One  of  them,  tbe  one 
to  Thornton  A.  Sllcer,  recites  that  he,  SUcer, 
had  paid  the  money.  It  may  be  that  as  to 
Sllcer,  no  improvements  had  been  made.  We 
all  know  how  such  things  might  happen  with 
a  county  court  We  conclude  that  tbe  evi- 
dence conclusively  shows  tbe  Insolvency  of 
W.  S.  Sugg  at  the  making  of  this  deed.  This, 
however.  Is  but  one  st^.  Did  he  intend 
thereby  to  binder,  delay,  or  defraud  ills  cred- 
itors, and  did  W.  P.  Sugg  know  of  and  par- 
ticipate In  such  intent?  This  Is  tbe  question 
next  presentee  It  requires  no  stretch  of  im- 
agination to  reach  a  conclusion  as  to  the  in- 
tent of  W.  S.  Sugg.  He  goes  to  Tennessee, 
gets  his  brother  and  brings  him  to  Mipsouri, 
and,  upon  the  Saturday  before  circuit  court 
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iraa  to  begin  Monday,  tbis  deed  was  acknowl- 
edged. He  knew  tbat  these  judgments  would 
be  token  In  a  few  daya  at  most  No  sane  per- 
son would  doubt  for  a  moment  bis  Intent  and 
puipose.  Charity  might  Induce  one  to  say 
that  it  was  merely  to  binder  and  delay,  with 
the  ultimate  purpose  of  paying  when  he  could 
realize  from  his  property,  but  tbls  Is  as  far 
as  one  could  go  under  the  undisputed  facts  In 
this  record.  This  is  far  enough,  although 
subsequent  matters  in  the  record  would  justi- 
fy a  Judgment  broader.  Under  the  evidence 
we  conclude  that  there  was  upon  the  part  of 
W.  S.  Sugg  the  purpose  and  Intent  of  binder- 
lug,  delaying,  and  defrauding  his  creditors, 
tbese  plaintiffs. 

Second.  Did  W.  P.  Sugg  know  of  and  par- 
ticipate In  the  fraudulent  Intent  of  W.  S. 
Sngg?  Tbls  Is  the  real  question  in  the  case. 
It  Is  fair  to  presnme  that  the  two  brothers 
knew  and  discussed  the  financial  situation  of 
W.  S.  Sugg.  To  say  that  W.  S.  Sugg  had  not 
disclosed  this  condition  to  W.  P.  Sugg  would 
be  to  brand  bim  as  a  villain  of  a  grosser  char- 
acter than  we  are  willing  to  attribute  to 
him.  There  may  be  some  brothers  who  would 
do  such  a  thing,  but  they  are  the  exception 
and  not  the  rule.  The  natural  course  would 
have  been  for  W.  S.  Sugg  to  have  told  his 
brother  the  real  situation,  and  this  we  think 
be  did.  That  W.  S.  Sugg  was  hopelessly  In 
debt  and  being  crowded  by  his  creditors  is  so 
apparent  from  the  record  that  it  is  useless  to 
discuss  it,  and  he  did  not  undertake  to  have 
his  brother  assume  any  serious  obligations 
by  taking  a  deed  under  sucb  circumstances,  at 
least  without  apprising  bim  of  the  facts. 
That  the  brother  knew  the  facts  we  think 
apparent  from  bis  subsequent  actions.  On 
May  5, 1873,  Just  before  his  death,  W.  S.  Sngg 
executed  a  power  of  attorney  to  B.  T.  Walker, 
authorizing  him  to  sell  all  of  the  real  estate  of 
which  he  was  seised  and  possessed.  Refer- 
ring to  this.  Walker  in  bis  first  deposition 
says:  "Q.  State  if  Willie  P.  Sugg  knew  of 
this  arrangement  and  this  power  of  attorney. 
A.  I  don't  know  whether  he  knew  of  the  pow- 
er of  attorney  or  not  till  after  William  S. 
Sugg's  death;  then  I  told  him.  I  know  that 
be  did  convey  back  one  section  of  the  land 
that  bad  been  sold.  Q.  Why  was  this  power 
of  attorney  given  you?  State  what  Willie 
P.  Sugg  said  to  yon  when  you  told  him  of 
your  power  of  attorn^.  A.  He  told  me  he 
bad  beoi  corresponding  with  a  view  of  set- 
tling their  claims  with  these  same  lands.  He 
•aid  he  could  not  get  any  of  the  creditors  to 
take  the  land  at  his  price;  he  said  he  wanted 
|10  per  acre.  Q.  State  If  you  had  any  con- 
Tovatiou  with  William  S.  Sugg  about  this 
couT^ance  to  Willie  P.  Sugg  of  these  lands 
b^ore  it  was  executed.  A.  I  don't  remember; 
I  did  have  some  conversation  with  him, 
but  don't  know  whether  it  was  before  or  aft- 
er. I  think  it  was  after.  He  said  he,  W.  S. 
Sugg,  was  not  broke  and  busted,  as  a  great 
many  of  bis  enemies  thought,  but  if  his  health 
permitted,  and  he  could  trade  his  lands,  he 
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could  pay  out  and  have  enough  left  to  be 
rich.  Q.  State  what  conversation,  If  any, 
yon  ever  bad  with  Willie  P.  Sugg  about  this 
conveyance  of  these  lands.  A.  I  had  a  good 
many  conversations  with  him ;  I  bad  the  first 
conversation  with  bim  In  the  fall  after  W. 
S.  Sugg's  death.  He,  Willie  Sugg,  asked  my 
opinion  in  regard  to  Sugg's  estate,  and  to 
the  titles  to  these  lands  in  question.  I  told 
bim  the  titles  were  shaky.  He  said,  If  I 
could  settle  the  matter  satisfactory,  he  would 
be  willing  to  give  or  place  at  my  disposal  sev- 
eral thousand  acres  of  land.  I  told  bim  I 
thought  the  creditors  would  try  to  break  up 
his  title  to  the  lands.  Then  he  made  me  this 
proposition.  I  mentioned  that  he  would  be 
willing  to  give  6,000  acres  of  land  to  settle 
the  matter.  I  told  him,  to  my  recollection, 
some  of  the  Judgments  against  W.  S.  Sugg 
were  rendered  before  any  conveyance  was 
made  to  him.  Q.  What  further  conversation 
did  you  have  with  him?  A.  I  had  conver- 
sations with  bim  repeatedly.  He  said  he  was 
willing  to  pay  W.  S.  Sugg's  debts  on  a  fair 
basis.  He  told  me  repeatedly  that  he  was 
willing  to  pay  W.  S.  Sugg's  debts  with  lands 
— these  same  lands."  It  should  be  remembered 
here  that  by  the  alleged  contract  W.  P.  Sugg 
was  doing  the  work  for  which  W.  S.  Sugg 
was  to  have  received  40,000  acres  of  land, 
for  Just  half  of  the  land,  and  paying  $1,380 
for  the  privilege,  and  yet  was  willing  to  set- 
tle the  debts  of  W.  S.  Sugg  out  of  the  20,000 
acres  to  him  granted  by  this  alleged  bona  fide 
deed.  As  to  whether  the  $1,380  mentioned 
In  the  deed  was  paid,  the  same  witness  says : 
"Q.  State  if  you  know  whether  Willie  P. 
Sugg  paid  William  S.  Sugg  $1,300  or  any  oth- 
er sum  for  the  conveyance  of  these  lands? 
A.  I  do  not  know  of  W.  S.  Sugg  receiving  any 
money  for  the  conveyance.  Q.  If  he  had, 
would  you  have  been  likely  to  have  known  it? 
A.  I  believe  I  would  have  been  likely  to  have 
known  it  I  bad  his  other  affairs  in  hand  and 
paid  him  over  money  from  time  to  time.  I 
never  saw  him  with  any  $1,300  of  bis,  or  any 
large  sum  of  money  about  the  time  of  the  con- 
veyance, and  I  was  In  the  ofiSce  with  him. 
I  kept  his  accounts  and  his  safe.  Q.  What 
was  William  S.  Sugg's  condition,  so  far  as 
money  matters  were  concerned,  after  the 
execution  of  this  conveyance?  A.  Generally 
he  had  no  large  sum  of  money."  And  again, 
speaking  of  using  the  lands  conveyed  to  W. 
S.  Sugg  to  pay  the  debts  of  W.  S.  Sugg,  the 
witness  says:  "Q.  Did  you  ever  hear  any  con- 
versation between  William  S.  Sugg  and  Wil- 
lie P.  Sugg  about  this  conveyance  of  tbese 
lands?  A.  I  remember  once,  while  both  W. 
S.  and  W.  P.  Sugg  were  living,  a  letter  came 
from  some  men  In  Cincinnati  addressed  to 
W.  S.  Sugg,  containing  a  proposition  to  buy 
some  lands  from  him,  W.  P.  Sugg.  William 
and  William  P,  were  not  Immediately  togeth- 
er at  that  time.  Willie  broke  open  the  letter 
and  read  It;  he  said,  'All  right;'  he  said  a  good 
deal  about  selling  lands  at  that  time;  I  don't 
remember  exactly  what  he  did  say ;   the  gist 
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of  hl8  conTeraatton,  boweror,  was  that  If 
those  men  were  willing  to  pay  so  much  per 
acre  for  the  lands  they — ^I  believe  he  said — 
'We  will  sell  them  to  them.'  William  S. 
Sugg,  In  conversation  with  me,  always  spoke 
of  these  lands  as  bis." 

Oeo.  Crumb,  an  attorney  for  some  of  the 
creditors,  says:  "Q.  What  conversations  did 
you  have  with  Wiley  P.  Sugg  In  relation  to 
these  claims?  A.  (No  answer.)  Q.  Go  on  and 
tell,  please.  A.  I  had  been  trying  to  make 
some  effort  to  collect  the  claim  through 
Ben  Walker,  who  was  administrator  of  the 
estate  of  W.  S.  Sugg.  Q.  Well,  what  passed 
between  you  and  Wiley  P.  in  reference  to  this 
matter?  A.  He  Introduced  me  to  Wiley  P. 
Sugg,  is  my  recollection.  Q.  Now  go  on,  and 
tell  what  passed.  A.  Mr.  Sugg  talked  but 
very  little,  but  be  said  that  if  he  was  given 
time  that  those  claims  would  all  be  paid,  he 
was  satisfied.  Q.  That  Is,  Wiley  P.  told  you 
that?  A.  Yes,  sir.  Every  honest  claim  he 
intended  should  be  paid  that  his  brother  bad 
contracted  in  these  mattera  Q.  Did  .he  tell 
you  how  he  expected  to  pay  those  claims?  A. 
I  can't  say  that  he  stated  how  It  would  be 
paid,  but  he  went  on  to  say  that  he  expected 
to  see  them  all  paid,  that  he  had  transactions 
with  his  brother,  and  that  It  was  his  Intention 
to  pay  them  all  off  out  of  the  proceeds  of  the 
land  which  be  had  obtained  from  bis  brother." 

H.  H.  Redford,  another  attorney  with 
claims,  says,  on  the  same  subject:  "Q.  State 
if  you  know  Wiley  P.  Sugg.  A.  I  knew  him 
when  I  met  him.  I  never  had  any  dealings 
with  Wiley  P.  Sugg  of  consequence ;  met  him 
and  had  u  little  talk  with  him,  but  never  had 
any  acquaintance  with  him.  Q.  What  was 
the  occasion  of  your  going  to  Wiley  P.  Sugg? 
A.  I  went  to  see  Wiley  P.  Sugg  because  I 
was  assured  that  be  would  assist  in  the  pay- 
ment of  the  claims.  Q.  Who  gave  yon  that 
assurance?  A;  My  recollection  Is  that  I  re- 
ceived that  assurance  from  Wm.  S.  Sugg  and 
Benjamin  Walker.  Q.  (Col.  Clopton)  How 
long  after  that  conversation  with  Wm.  S. 
Sugg  was  It  before  you  saw  Wiley  P. 
Sugg?  A.  Well,  I  don't  know.  My  recollec- 
tion about  that  is  that  Wiley  P.  Sugg  went 
with  me ;  that  William  S.  Sugg  went  with  me 
to  Wiley  P.  Sugg,  and  we  three  talked  the  mat- 
ter over.  Q.  Now  please  state  to  the  court 
as  fully  as  you  can.  Major,  what  was  said 
by  the  two  Suggs  and  what  was  said  by  you 
concerning  the  payment  of  the  claims  which 
you  held  against  William  S.  Sugg?  •  *  * 
Q.  Go  on,  and  answer,  please.  A.  I  couldn't 
undertake  to  say  that  I  could  make  anything 
like  a  succinct  statement  of  what  was  said, 
but  the  object  of  my  meeting,  or  going  there, 
was  to  see  if  I  could  make  an  arrangement 
with  him  by  which  the  claims  could  be  paid, 
and  Wm.  S.  Sugg  told  me  that  his  brother 
would  assist  him  in  making  any  arrangement 
which  could  be  made  by  which  the  debts 
could  be  paid.  Q.  What  did  Wiley  P.  Sugg 
say?  Give  the  substance  of  his  remarks,  if 
vou  can.  Major.     A.  The  only  statement  I 


can  make  with  reference  to  that  was  ttiat 
I  understood  from  Wiley  P.  Sugg  that  tbe 
position  he  occupied  toward  his  brother  was 
be  would  assist  him  In  paying  off  any  debts 
that  could   be  paid   with   land.     Q.  Wttat 
lands  were  mentioned,  please,  sir?    A.  Well, 
I  don't  know  that  any  specific  lands  were 
mentioned,   but  It  was   understood  between 
us  at  that  time  that  it  was  the  lands  that 
had  be«»  conveyed  by  the  county  to  Wm.  S- 
Sugg,  and  part  of  which  had  subsequently 
been  conveyed  to  Wiley  P.   Sugg.     Q.  VIA 
yon  at  any  subsequent  time  meet  Wiley  P. 
Sugg  with  reference  to  receiving  any  part  of 
those  lands  In  satisfaction  of  your  claims? 
A.  I  don't  think  I  ever  had  any  conversa- 
tion with  Wiley  P.  Sugg  about  making  any 
specific  arrangements,  except  the  fact  that  at 
the  time  be  and  I  had  a  conversation  first  be 
said  if  he  could  make  sale  of  the  lands,  and 
spoke  to  me  about  it,  and  asked  me  if  I 
would  be  Instrumental,  or  asked  me  to  assist 
him  la  making  sale  of  the  lands,  and  said  If 
that  could  be  accomplished  be  was  ready  to 
pay  the  claims  at  any  time;  and  I  think  at 
different  times  he  and  I  talked  about  the 
project  of  getting  money  to  pay  these  claims 
out  of  the  lands.    Q.  Was  anything  said  at 
any  of  these  Interviews  about  your  clients 
taking  lands   in  payment?     A.  Where   the 
idea  originated  I  don't  know  now  that  I  can 
state,    but    It   was   understood    between    me 
and  William  S.  Sugg  before  his  death,  anU 
Wiley  P.   Sugg,  too,  that  If   the  claimants 
would  be  willing  to  take  the  lands   they 
would   convey    the   lands   In   payment— an 
amount  sufficient  to  pay  the  debts  at  a  fair 
price.    Q.  Do  you  remember  what  price  was 
demanded  for  those  lands?     A.  As  to  any 
specific  lands  I  don't  know  that  I  could  state, 
but  there  was  a  statement  to  the  effect  that 
If  they  would  pay  as  much  as  |10  an  acre 
for  the  good  lands  they  would  pay  the  debts 
In  lands  at  that  price,  and  the  claimants  I 
had  anything  to  do  with  thought  it  an  ex- 
orbitant price  and  wouldn't  agree  to  pay  it. 
Q.  About  how  long  after  the  conveyance  of 
Wm.  S.  Sugg  to  Wiley  P.  Sugg  of  this  land 
were    these    conversations    held?    A.  To    be 
anything  like  precise,  I  can't  do  that,  but  it 
was  not  a  great  while  after  the  conveyance. 
It  was  only  a  few  years,  for  I  never  knew 
Wiley  P.  Sugg  but  perhaps  from  a  year  to 
eighteen  months.    That  is  about  the  space  of 
time  I  knew  WII^  P.  Sugg  as  a  man  to  be 
here."    And  the  same  witness  further  says: 
"Q.  And  you  think  it  was  about  six  months 
before  Wm.  S.  Sugg's  death?    A.  That  the 
Interview  between  Wiley  Sugg  and  Wm.  Sugg 
and  myself  took  place?    Q.  Yes,  sir.     A.  I 
think  it  was ;  I  say  six  months.    It  was  sev- 
eral months  before  his  death.    Q.  Did  Wiley 
P.  Sugg,  Major,  on  that  occasion  refer  to  the 
lands  he  had  acquired  from  his  brother,  Wm. 
S.  Sugg?    A.  He  referred  to  them  In  this 
way.    The  conveyance  that  was  made  to  hira 
Intended  to  assist  him  in  making  an  arrange- 
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meat  to  settle  these  debt&  Q.  How  Is  tbatT 
A.  No  special  agreement  about  it  at  all.  He 
said  that  the  arrangement  that  bad  been 
made  by  the  transfer  of  the  lands  from 
William  to  him  was  to  enable  William  to 
pay  his  debts." 

There  are  some  other  etcerpts  from  testi- 
mony bearing  npon  this  question,  but  these 
qre  anflaclent  In  our  Judgment  this  whole 
transaction  was  one  gotten  up  between  the 
two  brothers  to  save  this  land  from  execu- 
tion sales  of  the  creditors  and  eventually 
force  the  creditors  to  take  land  at  a  then  ex- 
orbitant price  In  settlement  of  their  claims, 
L  e^  $10  per  acre.  The  remainder  would 
then  be  saved  to  them.  In  other  words,  there 
was  a  distinct  understanding  between  them 
to  binder  and  delay  creditors,  and  to  the  ex- 
tent of  forcing  them  to  take  lands  at  an  ex- 
orbitant price  to  defraud  creditors.  We  are 
also  impressed  with  the  idea  that  W.  P. 
Sugg  was  simply  holding  these  lands  for  the 
ultimate  use  of  himself  and  his  brother  W.  S. 
Sugg.  Under  all  the  circtmistances  of  this 
case,  it  is  hardly  reasonable  that  W.  P.  Sugg 
would  be  assuming  the  entire  contract  for 
Just  one-half  of  the  agreed  contract  price, 
and  pay  |1,380  for  the  privilege.  The 
amount  fl,3S0  is  significant.  Why  the  odd 
$S0  in  a  big  deal?  W.  S.  Sugg  was  a  lawyer, 
and  some  lawyers  Imagine  that  odd  dollars  or 
cents  give  an  honest  coloring  to  a  fraudulent 
transaction.  The  evidence  tends  to  contro- 
vert the  Idea  that  11380  was  actually  paid. 
Certain  It  Is  that  no  part  of  It  went  to  pay 
the  debts  of  W.  S.  Sugg.  By  one  witness 
it  Is  shown  that  W.  S.  Sugg  said  that  be  was 
going  to  work  upon  the  rivers  until  such  time 
as  he  got  patents  to  the  land,  and  then  he 
would  throw  it  up,  as  he  had  a  bad  contract. 
This,  It  is  true,  was  barroom  talk,  but  the 
conduct  of  the  parties  afterward  indicates 
that  such  might  have  been  the  purpose.  The 
evidence  is  overwhelming  that  W.  P.  Sugg, 
whilst  ostensibly  working  for  several  years, 
did  but  little  work,  and  intended  to  do  but 
little.  The  boat  be  purchased  for  the  work 
cost  him  |55,  and  was  something  like  10  by 
14  in  dimensions,  drawing  1%  feet  of  water. 
He  cleared  out  some  smartweeds,  cut  out  a 
few  logs  and  brush,  and,  according  to  some 
evidence,  notched  a  few  trees,  in  order  that 
bis  own  narrow  boat  might  pass  through. 
He  couldn't  have  spent  much  money  in  the 
woilc  according  to  all  the  testimony.  To  our 
minds  bis  evident  purpose  was  to  assist  his 
brother  in  holding  the  lands  already  patent- 
ed, so  that  the  creditors  would  not  get  them, 
and  perhaps  at  the  same  time,  tlirough  a 
friendly  court,  get  patents  to  the  other  lands, 
and  when,  after  the  clouds  had  passed,  there 
would  be  a  division  of  the  spolla  The 
volume  of  evidence  Is  great,  and  much  ir- 
relevant and  immaterial,  but,  when  boiled 
down,  to  our  mind  no  conclusion  can  be  rea- 
Bcmably  readied,  than  that  this  deed  was 
tha   outgrowtb   of   an   agreement   between 


these  two  brothers  to  place  this  property  be- 
yond the  reach  of  creditors  at  that  time. 

We  therefore  hold  such  deed  to  be  fraudu- 
lent and  void  as  to  these  plaintiffs,  the  cred- 
itors of  W.  S.  Sugg.  The  case  is  one  not  so 
much  of  law  as  it  is  one  of  fact.  When  the 
facts  are  settled,  the  law  is  undisputed  and 
of  easy  application.  We  have  thus  far  tried 
to  consider  the  case  as  If  it  were  being  tried 
In  1880,  when  the  original  Judgment  was  ren- 
dered; In  other  words,  upon  the  facts  and 
conditions  existing  as  of  the  date  the  peti- 
tion was  filed.  Subsequent  matters  we  take 
next 

8.  The  decree  of  1880  does  not  Impress  us 
as  It  seems  to  have  Impressed  the  able  and 
distinguished  counsel  for  the  defendants.  W. 
P.  Sugg  died  after  the  Institution  of  the  suit 
and  after  answer  was  filed.  Ilacber  &  Davis, 
shown  to  be  reputable  attorneys,  filed  his  an- 
swer. Mr.  Hacher,  it  seems,  served  for  a 
while  In  Congress.  Mr.  Davis  was  appointed 
guardian  ad  litem  of  the  heirs  of  W.  P.  Sugg, 
minors  at  the  time,  since  reaching  their  ma- 
jority, and  having  in  this  record  their  own 
answer.  Mr.  Davis  filed  the  usual  answer 
for  a  guardian  ad  litem.  Motion  was  made 
to  qunsh  the  deposition  of  B.  T.  Walker  tak- 
en in  1878.  This  motion  was  sustained  one 
day  by  the  court,  and  the  next  day  by  agree- 
ment the  order  sustaining  the  motion  was 
set  aside.  Upon  this  act  Is  predicated  the  al- 
leged fraud  In  the  decree  of  1880.  Walker 
had  signed  tills  deposition,  although  there 
may  have  been  Irregularity  in  the  taking 
thereof.  He  was  the  brother-in-law  of  W. 
B.  Sugg,  and  the  administrator  of  his  estate. 
Mr.  Davis  could  have  reasonably  and  honest- 
ly concluded  that  the  deposition  as  given  was 
as  favorable  as  be  could  expect,  even  upon  a 
retaking  of  the  same.  This  Is  perhaps  what 
he  did  conclude.  He  was,  to  say  the  least, 
an  appointee  of  the  court,  and  the  court  was 
In  the  county  where  all  the  facts  were  known. 
No  court  would  permit  a  grievous  wrong  to 
be  perpetrated  upon  minors,  and  we  are  not 
of  opinion  that  Judge  Owen  gat  by  and  per- 
mitted such.  The  representative  of  the  W. 
P.  Sugg  estate  in  Tennessee  was  unable  to 
reach  the  trial,  and  trial  was  hnd  with  the 
result  indicated  In  what  we  have  heretofore 
said  of  this  decree  of  1880.  Counsel  claim 
that  It  was  a  compromise  decree,  and  such  It 
may  have  been,  but  the  time  of  the  compro- 
mise does  not  strike  us  as  it  does  counsel. 
They  contend  that  there  was  no  trial  in  fact, 
but  that  the  decree  was  agreed  upon  before- 
hand. To  our  mind  there  are  two  things 
which  conclusively  refute  this  contention: 
First.  If  there  was  an  agreed  decree  to  be 
entered,  there  was  no  reason  for  reinstating 
the  deposition  of  Walker.  Second.  The  mo- 
tion for  new  trial,  filed  at  the  time,  shows 
that  evidence  was  heard,  as  does  also  the 
Judgment  To  our  mind,  the  matter  occurred 
thus:  Counsel  for  the  defendants  concluded 
that  they  bad  nothing  to  gain  by  the  retok- 
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l&K  of  Walker's  deposition;  the  trial  was 
had,  and  the  court  Indicated  a  judgment  for 
plaintiffs;  thereupon  this  motion  for  new 
trial  was  filed,  no  doubt  accompanied  with 
threats  of  an  appeal.  Then  it  was.  In  our 
Judgment,  that  the  agreement  between  coun- 
sel to  exempt  the  2,000  acres  occurred,  and 
then  came  the  decree  which  was  written  up 
and  entered.  This  will  account  for  the  fact 
that  the  motion  was  permitted  to  lie  dormant 
so  long.  If  there  was  an  agreed  decree  prior 
to  this  motion,  no  motion  would  have  been 
•filed.  Had  Mr.  Davis  agreed  that  plaintiffs 
might  even  make  formal  proof  and  take  their 
decree,  provided  they  would  exempt  2,000 
acres,  there  would  have  been  no  motion  for 
new  trial.  We  feel  satisfied  that  the  agree- 
ment was  reached  after  the  motion  was  filed 
and  the  announced  judgment  of  Judge  Owen 
was  modified  Into  the  decree  as  entered.  This 
was  evidently  the  understanding  the  clerk 
had  when.  In  making  up  the  docket  for  the 
next  term,  he  marked  this  case  as  it  appeared 
upon  the  May  docket  as  "Off."  See  142  Mo. 
358,  44  S.  W.  247,  So,*the  letter  of  Mr.  Davis 
to  his  clients  notifying  them  of  the  result 
would  indicate  as  much.  We  believe  th1« 
matter  was  in  good  faith,  and  that  the  guard- 
ian ad  litem,  so  far  as  Indicated  In  the  rec- 
ord, should  not  be  charged  with  fraud. 

We  have  gone  through  this  matter  for  a 
purpose  other  than  that  of  exonerating  Mr. 
Davis.  He  Is  long  since  dead,  and  what  we 
may  say  can  neither  add  to  nor  take  from 
whatever  reputation  he  left  with  bis  people. 
These  plaintiffs  were  there  at  that  time,  of 
full  age  and  represented  by  counsel.  They 
permitted  the  decree  to  he  thus  entered.  By 
their  agreement,  It  was  thus  entered.  Under 
the  record  in  this  case,  the  heirs  of  W.  P. 
Sugg  have  sold  at  least  700  acres  of  this  ex- 
empted land.  Other  portions  may  have  been 
sold  and  passed  into  the  hands  of  Innocent 
persons  upon  the  faith  of  this  decree,  entered 
by  the  consent  and  agreement  of  these  plain- 
tiffs. If  the  defendants  have  sold  this  2,000 
acres,  they  are  estopped,  and  by  the  actions 
of  the  plaintiffs,  in  agreeing  to  this  decree, 
they  should  not  be  permitted  to  reap  the  bene- 
fits, especially  as  against  innocent  purchasers. 
If  such  there  be,  and  700  acres  at  least  have 
been  sold.  To  give  plaintiffs  this  2,000  acres 
would  be  inequitable.  To  disturb  these  titles 
at  this  date  would  work  a  hardship.  The 
other  titles  under  this  same  decree  of  1880 
have  passed  as  if  no  deed  bad  been  made. 
For  the  reasons  heretofore  given  this  case 
^onld  be  and  is  reversed,  but,  it  being  one 
in  equity,  we  will  direct  a  judgment  in  con- 
formity with  our  views  of  the  equities  of  the 
cose,  and  one  which  will  in  no  wise  disturb 
the  titles.  We  have  the  whole  case  before 
us,  and  in  our  judgment  equity  and  justice 
will  be  reached  by  directing  a  decree  In  cour 
formlty  with  the  decree  of  1880. 

The  judgment  of  the  trial  court  is  there- 
fore reversed,  and  the  cause  remanded  with 
directions  that  judgment  be  entered  for  plain- 


tiffs, setting  aside  the  deed  from  W.  8.  Su^s 
to  W.  P.  Sugg,  except  as  to  the  followlo^ 
lands  therein  described,  to  wit:  "All  of  bchv 
tlon  30,  east  half  of  section  28,  all  of  township 
14,  southeast  quarter  of  section  24,  all  in 
township  17  north.  In  range  8  east,  and  iota 
1,  2  and  8  in  section  IS,  and  lots  1,  2,  3,  4,  6, 
7,  and  8,  in  section  28,  ail  in  township  17 
north,  range  7  east"  As  to  such  lands  said 
deed  to  be  valid  and  binding,  and  ttiat  plain- 
tiffs have  judgment  for  costs  in  this  court  as 
well  as  in  the  circuit  court.  All  concur,  ex- 
cept FOX,  J.,  who  dissents,  and  BUBGESS. 
J.,  who  was  not  present  at  the  argument  and 
does  not  sit 


KING  et  al.  v.  GILSON  et  al. 

(Supreme  Court  of  Miasouri,  Division  No.  1. 
June  29,  1907.) 

1.  WII.L0— TZSTAMENTABT  CAPACITT. 

A  peiBon  able  to  call  to  mind  all  his  prop- 
erty, and  all  the  persons  who  come  reasonably 
within  the  range  of  his  bounty,  has  testamen- 
tary capacity. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol  49,  WUIs,  f§  9&-100.] 

2.  BviDKNCE— Htpothkticai.  QuKsnoRS— As- 
sumed Facts. 

Where,  on  an  Issue  of  testamentat?  capacity 
in  a  will  contest,  a  hypothetical  question  recited 
that  it  was  chai^jed  by  a  witness  for  the  de- 
fense that  testatrix  repeated  a  short  story  twice 
or  thrice  in  the  course  of  half  an  hour  when 
the  parties  were  conversing  on  general  topics, 
whicii  statement  was  denira  by  another  unim- 
peacbed  witness  of  high  official  standing  in  the 
city,  the  question  was  objectionable  as  calling  on 
the  expert  to  pass  on  the  weight  of  the  evidence 
of  the  facts  assumed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  {{  2368-2374.] 

8.  New    Tbiai,  — Newlt    Discovbbkd    Evi- 

DBNCB— APPLIC  ATIO  N . 

A  motion  for  a  new  trial  for  newly  discover- 
ed evidence,  reciting  merely  that  since  the  trial 
defendants  had  discovered  new  and  important 
evidence,  material  to  the  issues,  which  evidence 
was  not  cumulative  and  was  unknown  to  defend- 
ants at  the  time  of  the  trial,  was  fatally  defect- 
ive for  failure  to  recite  the  nature  of  the  evi- 
dence discovered,  together  with  the  name  and 
addresses  of  the  witnesses  by  whom  it  was  ex- 
pected to  be  proved. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  87,  New  Trial,  {f  252-254.] 

4.  Same— ArriDAvrrs. 

Affidavits  in  support  of  a  motion  for  new 
trial  for  newly  discovered  evidence  are  unavail- 
able to  supply  an  omission  of  the  facts  alleged 
to  have  t>een  newly  discovered. 

6.  Samb— TiMB  or  Fiurg — Bxtbrsion. 

The  court  has  no  power  to  extend  the  time 
for  filing  a  motion  for  a  new  trial  I>eyond  the 
statutory  four  days  after  the  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  {<  238-24A.] 

6.  Samb— FiURO  AmnAvtm. 

Where  a  motion  for  a  new  trial  for  newly 
discovered  evidence,  setting  out  facts  alleged  to 
have  been  newly  discovered,  is  filed  in  time,  the 
court  may  then  allow  time  in  which  to  file  affi- 
davits in  support  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol  87,  New  Trial,  U  284-811.] 
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T.  Sams— DnjoKHOB. 

Wltneas  had  been  the  family  physician  ot 
testatrix's  half-sister's  husband  for  several  years. 
Darins  five  or  six  years  of  that  period  testatrix 
had  lived  with  her  half-sister,  and  witness  had 
made  over  70  professional  visits  to  the  bouse  and 

ftreacribed  for  testatrix.  He  bad  testified  in  a 
onacy  proceeding  that  testatrix  was  incompe- 
tent, but  no  effort  was  made  to  secure  witness' 
testimony  in  a  will  contest  until  after  fnigmeat 
sustaining  the  will,  when  an  application  for  a 
new  trial  was  made  in  order  to  obtain  the  bene- 
fit of  such  evidence.  Held,  that  defendants  were 
barred  of  such  relief  by  lack  of  diligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  H  210-214.] 

Valliant,  P.  J.,  and  Lamm  and  Qraves,  JJ., 
dissenting  in  part. 

Appeal  from  St  Louis  Clrcait  Court;  Jesse 
A.  McDonald,  Judge. 

Action  by  John  0.  King  and  another 
against  Maggie  Oilson  and  another.  From 
an  order  setting  aside  a  Judgment  in  faror 
of  plaintiffs  and  granting  defendants  a  new 
trial,  defendants  appeal.    Affirmed. 

TblB  is  the  second  time  this  case  has  be^i 
appealed  to  this  court  The  first  trial  result- 
ed in  a  verdict  and  Judgment  against  the 
validity  of  the  will,  and  upon  appeal  to  this 
court  the  Judgment  was  reyersed  and  re- 
manded for  a  new  trial.  The  case  is  report- 
ed In  191  Mo.  307,  90  S.  W.  867,  where  the 
main  facts  are  set  out  in  the  full,  and  for 
that  reason  will  not  be  restated  here.  The 
cause  was  retried  In  the  circuit  court  of  the 
city  of  St  Louis,  and  the  verdict  of  the  Jury 
sustained  the  Talldity  of  the  wHL  In  due 
time  the  defendants  filed  their  motion  for 
a  new  trial,  which  was  by  the  court  sustain- 
ed, to  which  action  of  the  court  the  plaintiffs 
duly  excepted,  and  have  appealed  the  cause 
to  this  court  The  facts  disclosed  by  this 
record  do  not  differ  materially  from  what 
they  were  when  the  case  was  here  on  the  for- 
mer appeal,  except  some  additional  facts, 
which  will  be  found  In  the  course  of  this 
opinion. 

Einealy  &  KInealy,  John  M.  Wood,  and  R. 
L.  McLaran,  for  appellants.  Isaac  H.  Orr, 
Jones,  Jones  &  Hocker,  and  Wm.  H.  ft  Davis 
Biggs,  for  respondents. 

WOODSON,  J.  (after  stating  the  facts). 
1.-  It  may  not  be  out  of  place  to  state  that 
the  will  In  controversy  Is  dated  September  13, 
1893,  and  the  testatrix  departed  this  life  on 
July  26,  1899.  The  will  was  first  presented 
to  the  probate  court  of  the  city  of  St  Louis 
for  probate,  and  after  a  full  hearing  it  was 
rejected,  and  shortly  thereafter  this  suit  was 
instituted  in  the  circuit  court  of  that  city, 
asking  to  have  the  will  admitted  to  probate. 
The  validity  of  the  will  was  assailed  upon 
two  grounds:  First  because  its  execution 
was  procured  by  fraud  and  undue  Influence 
exercised  over  the  mind  of  the  testatrix ;  and 
second,  because  the  testatrix  was,  at  the 
time  of  its  execution,  of  unsound  mind  and 
dispoaing  memory,  and  was  on  that  account 


Incapable  of  making  a  will.  The  plaintiffs 
introduced  evidence  which  made  out  a  prima 
facie  case.  The  defendants  then  Introduced 
evidence  tending  to  prove  undue  influence  and 
the  unsoundness  ot  the  mind  and  memory  of 
the  testatrix.  Then  the  plaintiffs  Introduced 
evidence  tending  to  contradict  and  rebut  de- 
fendants' evidence.  Both  parties  asked  many 
instructions,  and  the  court  selected  certain 
ones  from  each  list  asked  and  gave  them,  and 
refused  the  remaining.  Those  given  correct- 
ly and  fairly  presented  the  law  of  the  case 
to  the  Jury ;  and  no  question  Is  raised  in  this 
court  as  to  the  correctness  of  the  court's  ac- 
tion and  ruling  In  giving  and  refusing  in- 
structions. The  plaintiffs'  contention  is  thnt 
the  ruling  of  the  court  In  permitting  certain 
hypothetical  questions  hereafter  mentioned 
to  be  asked,  and  the  admission  of  the  answers' 
thereto  In  evidence,  was  proper  and  legal, 
and  that  the  action  of  the  court  in  sustaining 
the  motion  for  a  new  trial,  because  of  the  ad- 
mission of  that  evidence,  waa  erroneous; 
while,  upon  the  other  haad,  the  defendants 
insist  that  the  action  of  the  court  In  that  re- 
gard was  erroneous,  and  consequently  Its  rul- 
ing in  sustaining  the  motion  for  a  new  trial 
was  proper. 

We  will  dispose  of  those  two  propositions 
in  the  order  stated.  It  will  simplify  matters 
to  here  state  that  there  were  three  or  four 
expert  witnesses  who  testified  on  behalf  of 
plaintiffs  In  rebuttal,  and  there  were  from 
one  to  three  hypothetical  questions  propound- 
ed to  each  along  the  lines  of  the  one  herein- 
after set  forth.  All  of  those  questions  are 
assailed  by  the  defendants.  It  will  serve  no 
good  purpose  to  copy  all  of  them,  nor  to  dis- 
cuss them  separately,  because  the  objections 
lodged  against  each  are  substantially  the 
same,  and  the  ruling  upon  one  will  apply 
equally  well  to  all,  as  the  same  rule  of  evi- 
dence underlies  all  of  them.  One  of  the  hy- 
pothetical questions  mentioned,  and  the  an- 
swer thereto  admitted  In  evidence,  over  the 
objections  of  defendants,  and  the  one  we  will 
consider.  Is  as  follows;  Dr.  Hughes  was 
asked :  "Q.  Doctor,  I  will  ask  you  another 
hypothetical  question.  Assuming  the  follow- 
ing facts  are  true,  that  the  testatrix,  Mrs. 
Kmille  Lack,  was  a  widow  and  executed  a 
will  on  September  IS,  1893,  at  the  age  of  74 
years,  in  which  the  beneficiaries  were  her 
heirs  at  law,  all  persons  of  her  own  blood, 
and  In  which  she  excluded  from  its  benefits 
three  of  her  nephews,  being  the  brothers  Gus 
A.  y.  Brecht  Charles  Brecht  and  Frank 
Brecbt,  alleging  as  a  reason  therefor  that 
they  had  illtreated  her,  and  that  Gus  A  V. 
Brecbt  had  defrauded  her  out  of  her  prop- 
erty; that  it  was  in  evidence  that  she  had 
lived  with  those  brothers  nearly  from  her 
husband's  death  to  about  14  months  previous 
to  the  date  of  the  will  above  moitloned : 
that  Gus  A.  v.  Brecbt  did  previously  and 
while  she  was  living  with  him  defraud  her 
out  of  her  property  of  the  value  of  about 
$28,000,  part  of  which  be  restored  in  money, 
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and  the  balance  of  which  be  paid,  after  a 
Judgment  had  been  rendered  against  him,  and 
that  the  other  two  brothers  had  insnlted  her 
and  been  guilty  of  rarious  acta  of  mean  treat- 
ment to  her.  Including  calling  her  a  liar,  and 
had  repeatedly  told  her  that  she  was  a  crazy 
servant  girl,  and  they  wished  she  was  dead, 
and  tbat  at  this  time  she  owned  property  of 
the  value  of  over  $22.000 ;  that  she  bad  been 
married  to  one  Frederldc  Leek,  by  whom 
she  had  no  children;  that  her  husband  was 
the  manager  of  a  charity  known  as  the  "Prov- 
ident Association, "  and  that  she  was  a  paid 
employ^  in  that  instltntlon,  ber  duties  being 
to  pay  the  employes,  about  10  or  12  in  num- 
ber, and  to  dole  out  provisions  and  clothing 
to  the  poor;  that  in  Noveml>er,  1890,  her 
husband  became  sick  of  a  complaint  of  which 
he  died  on  or  about  February  12,  1891 ;  that 
when  her  husband  became  sick  she  then  com- 
menced to  be  forgetful,  but  when  her  forget- 
fulness  of  any  fact  was  called  to  her  mind 
she  remembered  ber  mistake  and  would  say 
she  had  forgotten  It,*and  that  at  no  time  was 
She  afflicted  with  a  total  loss  of  memory,  ex- 
tending to  her  immediate  family  and  prop- 
erty ;  that  evidence  has  been  offered  stating 
that  she  exhibited  fear  of  ber  life  from  tliose 
Brecht  brothers,  and  feared  the  Catholics, 
and  wanted  to  propitiate  them  with  money, 
and  evidence  has  been  offered  that  she  feared 
they  would  kill  her ;  that  this  condition  con- 
tinued until  towards  the  end  of  December, 
1890,'  when  she  left  the  premises  of  the  Provi- 
dent Institution  and  was  discharged  from 
tbelr  employment;  tluit  soon  after  ber  hus- 
band's death,  early  in  1891,  she  went  to  live 
with  her  three  nephews,  Gus  A.  V.  Brecht, 
Charles  Brecht,  and  Frank  Brecht,  who  are 
named  in  ber  will  made  September  13.  1893, 
and  was  there  swindled,  abused,  and  called  a 
liar,  and  told  repeatedly  tbat  they  wished 
she  were  dead,  as  already  stated ;  that  while 
there  she  acted  rationally  and  sensibly ;  that 
by  efforts  of  her  relatives  and  of  Finis  Lack 
the  question  of  her  sanity  was  submitted  to 
a  Jury  in  March,  1892,  and  that  Jury  found 
that  she  was  not  of  unsound  mind  and  was 
not  incapable  of  managing  her  affairs,  and 
within  about  a  month  another  Jury  found 
that  she  was  of  unsound  mind  and  was  in- 
capable of  managing  her  affairs,  and  that 
she,  in  July,  1892,  went  to  reside  at  the  house 
of  her  half-sister,  where  she  was  treated  with 
kindness  and  rode  out  for  exercise,  and  had 
rest,  and  that  while  there  and  up  to  the  date 
of  this  will  and  until  her  last  Illness  she  was 
a  great  reader  of  the  newspapers  and  con- 
versed rationally  on  what  she  read  in  them, 
and  on  other  topics,  and  exhibited  no  al>- 
norma]  actions,  and  was  clear,  normal,  and 
rational  In  her  language  and  acts,  although 
it  U  charged  by  one  vAtnett  for  the  defenn 
that  at  on  intervievo  tn  the  fall  of  189S,  or 
early  in  i89i,  the  repeated  a  thort  ttory 
Udce  or  perhaps  three  timet  dwlng  the 
eourte  of  half  an  Tiour  when  theu  *oer«  oom- 
'-^l  on  general  topioe,  lohileh  ttattment 


U  denied  hv  another  unttnpeaehed  icitnest  of 
high  offlciot  atanOlng  in  thit  dtv;  that  she 
was  highly  educated  and  talked  like  a  cultur- 
ed lady,  and  that  she  so  continued  to  act  and 
converse  until  the  time  of  her  death  on  July 
26,  1899,  when  she  died  of  a  chill  after  a  sick- 
ness of  a  few  hours;  and  that  she  was  al- 
ways, up  to  her  last  illness,  a  person  of  lady- 
like habit,  very  neat,  cleanly,  and  refined,  and 
could  always  help  herself — ^I  will  ask  you 
now,  whether,  in  your  opinion,  this  lady  was 
of  a  sound  mind  on  September  13,  1893,  and 
if  she  so  remained  until  ber  death?  I  will 
ask  you  if  she  was  afiUcted  with  senile  de- 
mentia? Mr.  Jones:  I  object  to  the  hy- 
pothetical question  on  these  grounds,  first, 
that  the  hypothetical  question  embraces  facts 
elucidated  by  the  witnesses,  brought  out  by 
the  witnesses  of  the  plaintiffs  In  this  case,  on 
whom  is  the  burden  of  proof,  and  it  is  not  a 
proper  question  at  this  stage.  It  is  not  in 
any  sense  in  rebuttal  of  defendants'  proof  or 
rebuttal  of  defendants'  hypothetical  question. 
We  also  object  to  the  question  on  the  ground 
that  the  hypothesis  stated  18  not  definitely 
stated,  in  that  it  recites  a  fact  as  having  been 
testified  to  one  way  by  one  witness  and  an- 
other way  by  another  witness,  and  puts  upon 
the  expert  the  duty  of  determining  which  Is 
the  correct  statement  of  facts.  HyiMthetlcal 
questions  must  include  facts  and  not  evidence 
of  facts.  The  Court:  Objection  overruled. 
(To  which  ruling  of  the  court  the  defendants, 
by  tbelr  counsel,  then  and  there  duly  except- 
ed.) Mr.  Kinealy:  Now,  the  first  question 
was,  was  she  of  sound  mind?  A.  I  under- 
stand the  question.  Q.  If  she  remained  so  to 
her  death,  and  if  she  was  afflicted  with  senile 
dementia?  A.  I  think  she  was  as  sound- 
minded  as  the  average  person  of  her  years  Is ; 
that  she  was  not  afflicted  with  senile  de- 
mentia in  the  Bcientiflc  sense  of  that  term. 
Some  people  call  all  people  demented  who  are 
not  as  quick-mlnded  and  as  prompt  In  memory 
and  understanding  as  themselves,  or  as  they 
think  they  are,  but,  speaking  from  what  I 
know,  from  the  observance  of  old  people  and 
the  treatment  of  old  people  who  are  sane, 
and  from  the  additional  knowledge  that  I 
have  gathered  from  the  treatment  of  the  people 
afflicted  with  genuine  dementia,  I  should  say 
tbat  she  had  an  average  sound'mind  for  an  old 
person  and  that  sbe  was  not  demented.  Q. 
Could  you  say  whether  or  not  she  was  of  un- 
sound mind,  of  any  form,  on  those  facts?  A. 
There  might  have  Xxea  transitory  periods  in 
her  life  when  her  mind  was —  Q.  I  menu 
in  the  period  covered  by  these  facts?  A. 
She  might  have  had  delirium  when  she 
died.  Q.  That  is  a  species  of  unsound  mind. 
Is  it?  A.  It  Is  a  decided  condition  of  un- 
soundness of  mind.  Q.  Now,  will  you  answer 
the  other  questions  put  as  to  whether  or  not 
sbe  was  sane  when  sbe  died?  A.  She  appears 
to  have  died  sane.  Q.  I  will  ask  yon  now  If 
that  woman  was  capable  of  understanding 
that  sbe  had  property?  A.  Your  hypothetical 
case  stataa  that    A.  Tea,  sir ;  the  hypotlietl- 
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cal  case  showB  It  there.  Mr.  Klnealy:  Was 
she  capable  of  understanding —  A.  Let  me 
t^  yon  why.  She  had  a  pnrpose  to  ex- 
ecute, a  will  to  execute,  and  she  had  received 
Indignities  from  her  nephews,  and  she  re- 
membered that  she  had  received  those  in- 
dignities. She  remembered  her  threat  to 
carry  it  out  in  that  will,  and  she  made  it, 
and  she  had  mind  enongh  to  do  It,  and  she 
conld  not  be  demented  nnder  those  circum- 
stances. Q.  She  had,  then,  mind  enough  to 
know  that  she  had  property  to  will,  that  she 
was  making  a  will,  and  the  persons  to  whom 
she  intended  to  devise  her  property.  Is  that 
80?    A.  I  think  80." 

The  defendants  contend  that  this  qnestloii 
was  erroneous  In  this:  (1)  It  was  not  proper 
in  rebuttal.  (2)  The  question  permitted  the 
expert  to  pass  upon  and  determine  a  contro- 
versy as  to  the  facts  to  himself  determine 
what  were  the  facts.  (3)  The  question  con- 
tained matters-  wholly  Immaterial  to  the 
question  which  the  expert  was  called  upon 
to  answer,  or  submitted  a  question  of  fact 
to  the  expert,  and  embraced  Immaterial  mat- 
ter for  his  consideration.  (4)  The  question 
states  a  material  fact  as  testified  to  by  one 
witness,  which  fact  the  question  sets  forth 
is  "denied  by  another  nnimpeached  witness 
of  high  official  standhig  in  this  city." 

The  first  objection  lodged  against  the  ques- 
tion is  that  It  Is  not  proper  evidence  In  re- 
buttal. The  record  discloses  that  at  the 
trial  the  plaintiffs  introduced  evidence  tend- 
ing to  prove  the  due  execution  of  the  will,  and 
that  the  testatrix  was  of  sound  mind  and 
disposing  memory  at  the  time  of  Its  execu- 
tion, and  then  rested  their  case.  Thereupon 
the  defendants  introduced  evidence  tending  to 
show  she  was  of  unsound  mind  and  Incapable 
of  making  a  will.  In  rebuttal  plaintiffs,  over 
the  defendants'  objections,  were  permitted  to 
ask  the  foregoing  question  of  Dr.  Hughes, 
which  together  with  his  answer  were  admitted 
in  evidence,  as  before  stated,  which  bore  upon 
the  testatrix's  mental  condition,  one  of  the 
main  facts  to  be  established  In  order  to  make 
oat  a  prima  facie  case,  to  which  defendants 
excepted.  The  rule  of  procedure  In  estab- 
lishing or  in  contesting  a  will  In  the  circuit 
court  was  fully  and  finally  settled  In  this 
state  by  the  decision  of  this  conrt  in  the  case 
of  Harris  v.  Hays,  68  Mo.  90.  Judge  Napton, 
who  wrote  the  opinion  in  that  case,  after  re- 
viewing the  conflicting  decisions  of  this  court 
upon  that  mbject,  announced  the  rule  of 
procedure  in  the  following  language:  "The 
proper  course,  doubtless,  is  for  the  propo- 
nents of  the  will  to  Introduce  the  subscribing 
witnesses,  or,  in  case  of  their  death,  proof  of 
their  handwriting,  and  establish  by  them  the 
execution  of  the  will  and  the  sanity  of  the 
testator.  This  makes  a  prima  facie  case, 
and  the  bnrden  of  establishing  Incompetency 
or  undue  influence  rests  then  on  the  contest- 
ants." This  rule  has  been  uniformly  followed 
by  the  courts  of  this  state  ever  since  its 
enunciation.   McFadln  t.  Catron,  120  Mo.  252, 


25  S.  W.  506;  Carl  v.  Gabel,  120  Mo.  283,  25 
S.  W.  214;  McFadln  v.  Catron,  138  Mo.  210, 
38  S.  W.  932,  39  S.  W.  771;  Riggin  v.  West- 
minster College,  160  Mo.  579,  61  S.  W.  803; 
Pulbrlght  V.  Perry  County,  145  Mo.  432,  46 
S.  W.  955;  Sehr  v.  Lindemann,  153  Mo.  276, 
64  S.  W.  637;  Tlbbe  v.  Kamp,  164  Mo.  545, 
64  S.  W.  879,  66  S.  W.  440.  That  being  the 
rule  of  practice,  the  plaintiffs  should  not  have 
been  permitted  to  Introduce  evidence  of  mat- 
ters In  chief  after  defendants  had  rested  their 
case.  Their  evidence  In  rebuttal  should  have 
been  confined  and  limited  to  the  new  matters 
brought  out  by  the  defendants'  evidence.  In 
other  words,  plaintiffs  should  be  required,  in 
the  first  Instance,  to  introduce  their  entire 
evidence  in  chief  before  lestlng  their  case, 
and  not  be  allowed  to  divide  It  and  Introduce 
a  portion  of  it  in  chief  and  the  remainder  in 
rebuttal.  The  defendants  are  entitled  to 
know  plaintiffs'  entire  case  before  they  are 
called  upon  or  required  to  meet  and  answer 
It,  otherwise  great  Injustice  might  be  done 
defendants.  We  are  therefore  of  the  opinion 
that  the  evidence  was  admitted  out  of  order, 
and  that  the  action  of  the  court  In  so  admit' 
ting  It  was  erroneous.  But  in  this  particular 
case  we  are  not  prepared  to  say  It  was  preju- 
dicial or  reversible  error.  Defendants  hare 
not  pointed  out  in  what  manner  they  have 
been  prejudiced  or  Injured  by  the  Introduc- 
tion of  the  evidence  in  the  order  mentioned. 
The  order  of  Introduction  of  evidence  is  a 
matter  resting  largely  in  the  sound  discretion 
of  the  trial  court,  and  if  that  discretion  has 
not  been  abused  to  the  detriment  of  the  other 
party  the  action  of  the  court  will  not  be  dis- 
turbed. Garland  v.  Smith,  127  Mo.  567, 
28  8.  W.  191,  29  S.  W.  836;  State  v.  Buchler, 
103  Mo.  203,  15  S.  W.  831;  State  v.  Daubert, 
42  Mo.  239;  State  v.  Linney,  62  Mo.  40; 
Pier  V.  Heinrichoffen,  52  Mo.  333;  Ober  v. 
Carson,  62  Mo.  209;  State  v.  Murphy,  118  Mo. 
7,  25  S.  W.  95.  But  it  is  the  better  and  safer 
practice  to  -stick  to  the  well-known  and  well- 
beaten  paths  established  In  the  practice. 

2.  The  second  and  fourth  objections  refer 
to  the  words  italicized  in  the  hypothetical 
question,  and  are  as  follows:  "•  •  *  Al- 
though It  is  charged  by  one  witness  for  the 
defense  that  at  an  Interview  In  the  fall  of 
1803,  or  early  in  1894,  she  [the  testatrix]  re- 
peated a  short  story  twice  or  perhaps  three 
times  during  the  course  of  half  an  hour,  when 
they  were  conversing  on  general  topics,  which 
statement  Is  denied  by  another  unimpeaehed 
witness  of  high  ofilclal  standing  In  this  city." 
A  person  to  be  capable  of  making  a  valid  will 
must  be  of  sound  mind  and  disposing  memory, 
and  only  such  persons  have  a  disposing  mem- 
ory who  are  capable  of  calling  to  mind  all 
their  property  and  all  the  persons  who  come 
reasonably  within  the  range  of  their  bounty. 
Benoist  v.  Murrln,  58  Mo.  807.  So  in  this 
case  it  was  material  to  inquire  as  to  the  mem- 
ory of  the  testatrix,  and  the  clause  objected 
to  in  the  hypothetical  question  had  a  signifi- 
cant bearing  on  her  memory.    If  ttte  condition 
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of  her  mind  was  such  that  she  would  repeat 
Incidents  or  stories  two  or  tliree  times  in 
ttie  course  of  half  an  hour,  the  expert  giving 
his  opinion  upon  her  mental  condition  should 
know  that  fact  and  not  be  left  la  the  dark 
as  to  that  Important  question.  In  answer- 
ing the  question  as  propounded,  the  physician 
was  either  compelled  to  Ignore  that  portion  of 
'the  question,  or  to  decide  for  himself  which 
of  the  two  witnesses  testified  to  the  truth 
regarding  her  repeating  thie  story,  neither  of 
which  had  lie  the  right  to  do.  It  was  the  duty 
of  the  Jury,  not  of  the  exp«t  witness,  to  say 
whether  the  testatrix  repeated  the  story  or 
not  In  a  recent  case.  In  the  discussion  of  this 
question,  this  court  said:  "Again,  the  ques- 
tion does  not  in  many  respects  state  the  facts, 
but  leaves  It  to  the  expert  witness  to  say  what 
the  facts  are,  that  is  to  say,  whether  the  wit- 
ness testified  to  the  truth.  *  *  *  It  was 
the  duty  of  the  Jury,  not  of  the  expert  witness, 
to  say  whether  the  physician  wrote  the  letter, 
■  ete  •  •  *  It  is  the  province  of  the  jury  to 
say  what  the  facts  are,  and  the  answer  of  the 
expert  is  of  no  value  whatever  if  the  Jury  do 
not  believe  the  assumed  facts  to  be  true. 
•  «  «  xhe  assumed  facts  should  be  stated 
as  facts  80  the  jury  can  consider  or  reject  the 
opinion  of  the  expert  accordingly  as  they 
may  find  the  assumed  facts  to  be  true  or 
false."  Russ  v.  Wabash  Ry.  Co.,  112  Mo.  48, 
20  S.  W.  472,  18  L.  R.  A.  823;  Hicks  v.  Citi- 
zens' Ry.  Co.,  124  Mo.  125,  27  8.  W.  542,  25 
L.  R.  A.  608;  Louisville  Ry.  Co.  v.  Palvey, 
104  Ind.  421,  3  N.  B.  389,  4  N.  B.  908;  Wil- 
liams V.  State,  64  Md.  394,  1  Atl.  887.  Again, 
In  another  case,  this  court  said:  "It  Is  mani- 
fest that  a  very  slight  change  of  facts  may 
lead  to  a  very  radical  dlfTerence  In  the  conclu- 
sion drawn  from  them.  This  is  particularly 
true  when  the  opinion  of  pbyslcians  is  used 
to  prove  the  effect  produced  upon  the  health 
of  a  person."  Hicks  v.  Railway  Co.,  124  Mo. 
125, 27  S.  W.  542, 25  L.  R.  A.  508.  We  are  there- 
fore of  the  opinion  that  the  court  erred  in  the 
admission  of  that  evidence. 

The  last  objection  to  the  question  Is  that 
It  contains  matters  wholly  immaterial  to  the 
question  which  the  expert  was  called  to  an- 
swer. Counsel  have  not  called  our  attention 
to  nor  pointed  out  the  immaterial  matters 
complained  of.  We  have  carefully  read  the 
question,  and  have  failed  to  discover  any  im- 
material matters  stated  therein. 

8.  The  record  discloses  that  one  of  the  rea- 
sons assigned  by  the  court  for  sustaining  the 
motion  for  a  new  trial  was  "the  discovery  of 
new  evidence."  This  evidence  is  contained 
in  the  affidavit  of  Dr.  E.  R.  Waterhouse,  who 
was  the  family  physician  of  John  C  King, 
the  husband  of  the  half-sister  of  the  testa- 
trix, and  at  whose  house  she  resided  during 
the  last  five  or  six  years  of  her  life.  The 
affidavit  Is  as  follows:  "Eugene  R.  Water- 
house  on  his  oath  states  that  he  has  resided 
In  St.  Louis  for  the  past  eighteen  years  and 
has  been  a  practicing  physician  during  that 
period;  that  during  the  years  1887,  and  1888 


and  1899,  I  was  the  family  pbysician  in  tbe 
family  of  John  C.  King  who  lived  at  1303 
Waslilngton  avenue;  that  during  said  period 
I  treated  Mrs.  King  for  a  flstnla  and  also 
treated  Mrs.  Bmllle  Lack,  half-sister  of  Mrs. 
King;  thkt  during  said  pwlod  I  visited  tbeir 
residence  about  seventy  times  and   usually 
saw  Mrs.  Lack  on  the  occasion  of  these  visits; 
that  I  have  examined  the  records  of  my  office 
and  find  that  the  above  visits  were  made  by 
me;  that  from  the  first  time  I  visited  Mrs. 
King  I  noticed  Mrs.  Lack's  physical  and  men- 
tal condition  and  also  during  the  above-men- 
tioned period,  aqd  from  my  observations  and 
Mrs.  Lack's  actions  and  conduct  I  formed  the 
opinion  that  she  was  a  woman  of  undoubtedly 
unsound  mind;  that  Mrs.  Lack's  actions  were 
indicative  of  an  unbalanced  mind.    When  you 
would  address  her  she  would  not  answer, 
but  begin  to  sing  and  hum  and  would  have 
a  vacant  stare  from  her  eyes,  and  that  she 
bore  all  the  symptoms  of  having  an  unsound 
mind;   that  this  condition  continued  as  long 
as  I  visited  the  King  residence.    Affiant  far- 
ther says  in  reference  to  Mrs.  Lack's  physical 
condition  that  she  was  unable  to  care  for 
herself;    that   she  had   lost   control   of  ber 
bowels  and  urinary  organs  and  was  slouchy 
and  dirty  In  ber  personal  appearance;    that 
during  a  portion  of  the  period  I  visited  the 
King  residence  Mrs.  Lack  was  taken  care  of 
by  various  servants  whose  names  I  do  not 
know.    Affiant  further  says  that  in  my  opin- 
ion tbe  mental   disease  of  Mrs.    Lack  was 
progressive  in  nature  and  that  during  the 
latter  part  of  the  above  period  she  was  wholly 
irresponsible  and  required  constant  watching. 
That  on  my  first  visits  to  Mrs.  King's  resi- 
dence, and  when  I  noticed  Mrs.  Lack's  pecu- 
liar actions  Mrs.  King  explained  them  by  say- 
ing that  her  mind  was  wrong;  and  repeatedly 
thereafter  Mrs.  King  made  tbe  same  state- 
ment to  me.    Affiant  further  says  that  he  was 
called  to  John  King's  residence  on  Gravois 
avenue,  just  before  Mrs.  Lack  died,  but  was 
Informed  before  he  arrived  at  the  house  that 
Mrs.  Lack  was  dead.    Affiant  further  states 
that  at  the  request  of  Mrs.  King  and  In  the 
company  of  Mrs.  King  I  visited  the  probate 
court  of  the  city  of  St  Louis  in  the  year 
1898,  or  1899,  to  testify  and  did  testify  be- 
fore the  probate  judge  In  reference  to  Mrs. 
Lack's  physical  and  mental  condition,  to  the 
eftect  that  she  was  wholly  unable  to  care 
for  herself  and  that  she  was  of  unsound 
mind.    Affiant  further  says  that  he  also  treat- 
ed John  A.  King,  son  of  John  C.  King,  and 
was  their  family  physician  during  the  periods 
above  mentioned." 

The  motion  for  a  new  trial  was  filed  on 
March  27,  1906,  and  one  of  the  grounds  as- 
signed therefor  is  in  words  as  follows;  "(11) 
Because,  since  the  trial  of  this  cause  the  de- 
fendants have  discovered  new  and  Important 
evidence  material  to  the  issues  submitted  to 
the  jury,  which  evidence  Is  not  cumulative 
in  character,  and  which  evidence  was  un- 
known to  defendants  at  the  time  of  the 
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trial."  On  tbe  same  day  the  court  granted 
defendants  10  days  In  which  to  file  affldavlts 
in  support  of  motion  for  new  trial;  and  wittt- 
in  that  time  they  filed  the  affidavits  of  Dr. 
Waterhouse,  Arthur  Marshall,  Bdward  Un- 
wln,  and  J.  H.  Orr,  one  of  the  attorneys  for 
tbe  defendants.  Tlie  tliree  latter  stating 
what  diligence  they  had  used  in  trying  to  dis- 
coTer  all  tbe  witnesses  and  evidence  in  tbe 
case.  The  plalntifTs  contend  that  tbe  action 
of  tbe  court  in  granting  a  new  trial  on  the 
ground  of  newly  discovered  evidence  was  er- 
roneous. The  motion  for  new  trial  does  not 
disclose  or  set  out  tbe  newly  discovered  evi- 
dence or  Its  nature,  nor  does  It  give  the  names 
or  addresses  of  the  witnesses  by  wbom  the 
newly  discovered  evidence  was  to  be  given, 
nor  was  there  any  affidavit  filed  with  the  mo- 
tion. Tbe  motion  simply  states  that  "since 
tbe  trial  of  this  cause  tbe  defendants  have 
discovered  new  and  important  evidence  ma- 
terial to  the  issues  submitted  to  tbe  Jury, 
which  evidence  is  not  cumulative  In  charac- 
ter, and  which  evidence  was  unknown  to  the 
defendants  at  tbe  time  of  tbe  trial."  This 
question  has  been  before  this  court  repeated- 
ly, and  there  is  qothing  new  to  be  said  upon 
it  In  tbe  case  of  State  v.  Norman,  159  Mo., 
loc.  dt  535.  eo  S.  W.  1037,  this  court  said: 
"A  new  trial  was  also  asked  upon  tbe  ground 
of  newly  discovered  evidence,  but  tbe  evi- 
dence was  not  set  out  in  tbe  motion.  The 
mere  fact  asserted  in  tbe  motion  that  tbe 
newly  discovered  evidence  was  material  did 
not  prove  it  to  be  so.  It  should  have  been 
set  out  in  order  that  the  court  might  pass 
upon  its  materiality.  F^r  these  reasons,  be- 
sides others  unnecessary  to  mention,  this 
question  cannot  be  considered  by  this  court. 
And  In  tbe  case  of  State  v.  Welsor,  117  Mo. 
582,  21  S.  W.  443,  the  law  applicable  to  tbls 
question  was  stated  in  the  following  lan- 
guage: In  the  case  of  State  v.  Bay,  53  Mo. 
849,  Judge  Sherwood,  in  delivering  tbe  opinion 
of  the  court  says:  'In  the  State  v.  McLaugh- 
lin, 27  Mo.  Ill,,  tbls  court  adopts,  with  most 
cordial  approval,  tbe  rules  as  laid  down  in 
Berry  v.  State,  10  Oa.  511,  by  Judge  Lumpkin 
in  respect  to  new  trials,  on  the  ground  of 
newly  discovered  evidence,  as  follows:  "Tbe 
application  must  show,  first,  that  the  evi- 
dotce  has  come  to  bis  knowledge  since  tbe 
trial;  second,  that  it  was  not  owing  to  the 
want  of  due  diligence  that  it  did  not  come 
sooner;  third,  that  it  is  so  material  that  it 
would  probably  produce  a  difTerent  result  if 
the  new  trial  were  granted;  fourth,  that  it  is 
not  cumulative;  fifth,  that  the  affidavit  of 
tbe  witness,  himself,  should  be  produced,  or 
his  absence  accounted  for;  sixth,  that  tbe  ob- 
ject of  tbe  testimony  is  not  merely  to  im- 
peach the  character  or  credit  of  a  witness." 
See,  also,  to  the  same  effect.  State  v. 
Bockett,  87  Mo.  666;  State  v.  Butler,  67  Mo. 
(B;  State  ▼.  Garr,  1  Fost  (N.  H.)  166,  51 
Am.  Dec.  17».' " 

In  the  case  at  bar,  the  affidavits  were  not 
filed  in  support  of  and  in  proof  of  tbe  newly 


discovered  evidence  atated  In  the  motion  for 
a  new  trial,  because,  toi  tbe  very  obvious 
reason,  there  was  no  such  evidence  stated 
therein;  but  the  object  and  pui-pose  in  filing 
them  was  to  bring  th6  evidence  itself  and  not 
the  proof  thereof  to  the  attention  of  tbe  court. 
The  law  requires  such  evidence  to  be  set 
out  In  tbe  motion;  and  the  mere  fact  that  it 
Is  so  stated  does  .not  prove  it  to  be  true,  and 
for  that  reason  Its  truthfulness  Is  required 
to  be  established  by  affidavits.  But  here  the 
defendants  are  trying  to  make  the  affldavlts 
serve  a  twofold  purpose — first,  a  ground  for 
a  new  trial;  and,  second,  proof  of  the  state- 
ments constituting  that  ground.  This  can- 
not be  done.  The  motion  for  new  trial  must 
be  filed  witbin  four  days  after  the  trial,  and 
the  court  has  no  power  to  extend  the  time 
for  filing  it.  If  tbe  evidence  Is  set  out  in  the 
motion,  then  this  court  has  repeatedly  held 
that  the  trial  court  may  give  the  parties  time 
in  which  to  file  affidavits  in  support  thereof. 
The  defendants  state  in  their  motion  that 
they  have  discovered  new  evidence,  that  it 
was  material  to  tbe  Issues,  that  It  was  not 
cumulative,  and  that  if  admitted  in  evidence 
probably  a  different  result  would  be  reached 
if  a  new  trial  was  granted.  •  If  they  knew 
such  evidmce  existed  at  tbe  time  the  motion 
was  written,  why  did  they  not  incorporate 
It  into  tbe  motion  and  later  file  the  afiidavlts 
in  support  thereof?  If  such  a  practice  as  Is 
contended  for  in  tbls  case  was  permissible, 
it  would  enable  the  parties  to  supplement  and 
add  to  their  motion  for  a  new  trial  after  the 
expiration  of  the  four  days  allowed  for  filing 
it,  and  thereby  open  the  door  to'  temptation 
and  fraudulent  conduct  In  bolstering  up  mo- 
tions for  new  trials. 

There  is  an  additional  reason  why  tbe  court 
should  not  have  granted  a  new  trial  on  ac- 
count of  the  newly  discovered  evidence,  and 
that  is  because  defendants  did  not  show 
proper  diligence  in  trying  to  discover  tbe  wit- 
nesses and  evidence  in  the  case.  Dr.  Water- 
house  states  in  bis  afildavit  that  be  was  a 
witness  in  the  proceedings  In  the  probate 
court,  and  testified  as  to  Mrs.  Lack's  condi- 
tion. Her  mental  condition  was  under  inves- 
tigation In  those  proceedings  and  Mr.  Orr 
knew  of  them.  The  Slightest  InveBtlgatlon 
on  bis  part  would  have  revealed  to  him  the 
names  of  tbe  witnesses  who  testified  as  to 
her  insanity  in  that  court  And  again,  be 
states  in  his  affidavit  that  he  had  been  King's 
family  physician  for  five  or  six  years,  during 
tbe  time  the  testatrix  lived  at  his  bouse,  and 
that  he  made  some  70  odd  professional  visits 
there  during  those  years,  yet  not  a  word  of 
inquiry  was  ever  made  as  to  who  the  family 
physician  was.  Doubtless  many  neighbors 
could  and  would  have  furnished  that  infor- 
mation had  they  been  asked.  Proper  dili- 
gence was  not  shown.  Bailroad  t.  Mirrte- 
lees,  182  Mo.  126-145  loc  cit,  81  S.  W.  437. 

For  tbe  reasons  stated  in  the  first  para- 
graph of  this  opinion,  the  Judgment  of  tbe 
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drcoit  court  anstalning  tbe  motloa  for  a  new 
trial  is  affirmed.  All  concur  as  to  para- 
graphs 2  and  3;  bnt  VALLIANT,  P.  J.,  and 
LAMM  and  GRAVES,  JJ.,  dissent  aa  to  para- 
graph 1. 


WILLIAMS  V.  LOjBBAN. 

(Supreme  Coort  of  Missouri,  Division  No.  2. 
Jal7  1, 1907.) 

1.  Acknowledgment  — Offioeb  —  Sionatube 
— Debigwatioh  of  Officb. 

Where  the  official  seal  of  a  notary  public 
was  attached  to  an  acknowledgment,  his  office 
was  sufficiently  designated  by  tlie  initials  "N. 
P."  following  Us  name. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
TOl.  1,  Acknowledgment,  {  165.] 

2.  Judgment— ATrACHicEHT—DKSiaHATiOH  OF 
Parties — Coulatebal  Attack. 

Where  an  interest  in  land  belonging  to  "Na- 
poleon W.  Lobban"  was  attached  and  sold  the 
Judgment  and  deed  describing  him  as  "N.  W. 
Lobban"  was  not  void,  in  the  absence  of  proof 
that  the  order  of  publication  and  noticepursu- 
ant  thereto  were  directed  to  "Napoleon  W.  Lob- 
ban" by  the  name  "N.  W.  Lobban." 

[Ed.  Note. — For  cams  in  point,  see  CSent.  Dig. 
vol.  30,  Judgment,  {  933.] 

3.  ExEcuTTOw— Lett— Lands— Eqpitabm  In- 
TEBEST — Statutes. 

Under  the  express  provisions  of  Rev.  St. 
1879,  Si  2730,  2731,  2767,  2754,  all  the  interest 
of  a  debtor  in  land,  whether  legal  or  equitable, 
is  subject  to  the  lien  of  a  judgment  rendered  in 
tbe  same  county,  and  is  therefore  subject  to 
sale  under  an  execution  issued  on  such  judgment 

4.  CoNVKBSiON— Wills— CoNSTBUcnoH. 

Where  testator  devised  all  his  property  to 
his  wife  for  life  or  widowhood,  and  at  her  remar- 
riage or  death  directed  a  sale  and  division  among 
his  eight  children,  without  appointing  any  one 
to  make  the  sale,  the  will  of  its  own  force  did 
not  operate  to  convert  the  land  into  personalty 
prior  to  a  sale,  so  as  to  place  the  same  beyond 
the  lien  of  a  judgment  and  execution  against 
the  remaindermen,  but  the  fee  remained  in  the 
heirs  during  the  life  estate,  both  by  the  devise 
aa  well  as  by  the  statute  of  descents,  notwith- 
standing Hev.  St.  1897,  §  137  [Ann.  St.  1906,  p. 
381],  providing  that  a  sale  of  real  estate  under 
a  will  shall  be  made  by  the  acting  executor  or 
administrator  with  the  will  annexed,  in  the  ab- 
sence of  any  other  person  appointed  for  that 
purpose,  or  where  the  person  appointed  refused 
to  perform  the  trust. 

[JOd.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  11,  Conversion,  {{  45,  51,  63.] 

5.  Same- BSlection  to' Reconvebt. 

Testator  devised  certain  land  to  his  wife  for 
life  or  widowhood,  and  at  her  death  or  remar- 
riage directed  that  the  property  be  sold  and  di- 
vided among  his  eight  children.  During  the  wid- 
ow's life  the  interest  of  all  the  remaindermen  be- 
came vested  in  plaintiff's  grantor,  either  by  con- 
veyance or  judicial  proceedings.  Held  that, 
though  the  will  operated  to  create  an  equitable 
conversion  of  the  land  into  personal  property, 
the  remaindermen  being  entitled  to  elect  to  take 
the  land  aa  land  before  conversion  had  actually 
been  made,  plaintiCE  was  not  bound  to  submit  to 
a  sale  of  the  property,  but  could  enjoin  the  ex- 
ercise of  the  power. 

riSd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
ToL  11,  Conversion,  {  67.] 

Error  to  Circuit  Court,  Randolph  County. 
Action  by  James  S.  Williams  against  Wil- 
liam H.  Lobban,  as  administrator  de  bonis 


non  of  Samuel  Lobban,  deceased.  From  a 
judgment  for  plaintiff,  defendant  brings  er- 
ror.    Affirmed. 

Jno.  N.  Hamilton,  for  plaintiff  in  error. 
Shackleford  &  Denny  and  W.  M.  Williaius, 
for  defendant  in  error. 

GANTT,    J.      Plaintiff,    In    hU    petition, 
sought,   and  the   circuit   court  of  Randolpb 
county  awarded  htm,  a  perpetual  injunction 
to  prevent  the  sale  under  a  power  contain- 
ed in  the  will  of  Samuel  Lobban,  deceased, 
to   a   tract  of  land,   to  wit,   the  northwest 
quarter  of  section  34,  tovmship  53,  range  IB, 
containing  160  acres  and  lying  in  Randolph 
county,  by  the  defendant  William  H.  Lob- 
ban, as  administrator  de  bonis  non  with  the 
will  annexed.     Samuel  Lobban  died  in  1867 
seised  In  fee  simple  of  tbe  real  estate  above 
described,    and  leaving  a  will   whereby    he 
devised  all  his  property  to  his  wife  for  her 
life  or  her  widowhood,  and  at  her  remar- 
riage or  death  he  directed  said  property  to 
be  sold  and  divided  among   his  eight  chil- 
dren, except  that  four  of  them  were  to  have 
$200  more  than   the  others   to   make  them 
equal  with  previous  advancements.    The  wid- 
ow was  appointed  sole  executrix,  and  qual- 
ified as  such  In  Octoher,   1867.     She  made 
two  settlements  of  the  estate,  but  the  rec- 
ords do  not  show  that  anything  further  was 
done  In  the  estate.    She  never  remarried,  and 
lived  until  1897.    The  widow  sold  and  con- 
veyed her  Interest  In  the  land  to  Dr.  W.  C 
Harvey,  who  also  acquired  at  different  times 
the  Interests  of  all  the  other   children   in 
said   property    in   the   manner   hereinafter 
specified,  and  subsequently  sold  all   of  said 
real  estate  to  James  S.  Williams,  the  plain- 
tiff in  this  suit    In  the  year  1903,  it  appears 
that  letters  de  bonis  non  upon  the  estate  of 
Samuel  Lobban,  deceased,  were  granted  to 
the  defendant,  William  H.  Lobban,  who  had 
advertised  this  tract  of  land  for  sale  under 
the    power    contained    In    Samuel    Lobban's 
will,  and  thereupon  the  plaintiff  brought  this 
injunction  to  restrain  the  sale  of  said  land 
by  said  William  H.  Lobban.    In  addition  to 
the  deed  of  the  widow  to  her  life  interest  In 
the  land  to  Dr.  Harvey,  it  appears  that  the 
defendant,  William  H.  Lobban,  on  the  27th 
of  March,  1869,  executed  a  mortgage  where- 
in   the  estate  mortgaged   was   described  as 
"the  following  described  interest  in  the  es- 
tate of  Samuel   Lobban,  deceased,  the  one 
undivided  eighth  part  situated  In  Randolph 
county.  Mo."     This  mortgage  was  given  to 
secure  a  note  of  $400,   bearing   Interest   at 
the  rate  of  10  per  cent    per  annum  in  favor 
of  James  R.  Jackson.    A  suit  was  brought 
to   foreclose  this   mortgage   on   tbe   22d   of 
March,  1880,  and  the  court  in  that  case  de- 
termined that  the  mortgage  was  a  lien  up- 
on the  interest  of  William  H.  Lobban  in  the 
real  estate   in   controversy  herein,  and  en- 
tered a  judgment  directing  the  sale  of  all 
of  his  right,   title,  and  Interest  therein  for 
the  payment  of  the   said  mortgage   debt 
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There  was  a  sale  under  thia  Judgment  or  de- 
cree, and  at  said  sale  James  R.  Jackson  be- 
came the  purchaser,  and  he  subsequently 
conveyed  the  Interest  acquired  by  him  to 
Dr.  W.  O.  Harvey.  Another  of  the  children, 
Mary  C.  Wisdom,  on  the  2d  of  January,  1877, 
sold  and  conveyed  to  John  W.  Iiobban  all 
her  right,  title,  and  interest  as  heir  or  dev- 
isee either  at  law  or  under  the  will  of  Sam- 
uel W.  Lobban,  deceased,  of,  in,  and  to  all 
property  real  and  personal  belonging  to  said 
Samuel  W.  Lobban,  deceased;  the  real  estate 
being  the  same  as  above  hereinbefore  set 
out,  with  an  addition  of  lot  8  in  block  4  on 
the  west  side  of  Bradford  street,  in  Roanoke, 
Mo.  John  W.  Lobban  then  executed  a  deed 
of  trust  upon  his  right,  title,  and  interest 
In  the  said  real  estate,  and  that  acquired 
by  blm  from  Mrs.  Wisdom  on  the  7th  of 
April,  1877.  A  default  having  been  made  in 
the  payment  of  the  note  for  which  said  deed 
of  trust  was  given,  the  trustee  In  the  deed 
sold  the  Interest  of  the  said  John  W.  Ijob- 
ban,  and  Jacob  Fischer  became  the  purchas- 
er. Afterwards,  Fischer  and  wife  sold  and 
conveyed  the  Interest  thus  acquired  in  the 
land  in  suit  to  Dr.  William  C.  Harvey  on 
the  24th  of  March,  168&  Mrs.  Phipps,  Mrs. 
Warren,  Mrs.  Perrin,  and  Mrs.  Rice  all  con- 
veyed their  Interest  in  the  said  real  estate 
by  deeds  to  Dr.  W.  O.  Harvey  in  the  years 
1888,  1889,  and  1893.  The  interest  of  the  re- 
maining child,  Napoleon  W.  Lobban,  was  ac- 
quired In  the  following  manner:  John  R. 
Christian  brought  a  suit  against  him  by  at- 
tachment In  the  circuit  court  of  Randolph 
connTy  at  the  September  term,  1879.  A  writ 
of  attachment  was  Issued  and  levied  npon 
his  interest  In  the  land.  The  judgment  it- 
self was  oflTered  in  evidence.  The  order  of 
publication  and  the  publication  itself  were 
not  introduced  in  evidence,  although  the 
Judgment  recites  there  was  a  publication 
and  proof  thereof  made  to  the  satisfaction  of 
the  court  In  the  attachment  suit  A  Judg- 
ment was  rendered  in  this  attachment  pro- 
ceeding, and  a  sale  made  thereunder,  at 
which  John  R.  Christian  became  the  pur- 
chaser and  obtained  a  sherifTs  deed  for  all 
the  right,  title,  and  interest  and  estate  of 
the  said  N.  W.  Lobban  in  the  above-describ- 
ed real  estate.  Afterwards,  on  September  7, 
1887,  John  R.  Christian  conveyed  said  In- 
terest so  obtained  to  Dr.  W,  C.  Harvey.  It 
was  admitted  In  evidence  that  Mrs.  Warren 
was  the  only  child  of  James,  the  deceased 
■on  of  the  testator.  After  having  thus  ac- 
quired the  various  Interests  of  the  devisees  In 
said  land,  on  the  7th  of  March,  1901,  Dr. 
William  G.  Harvey  conveyed  the  same  by 
deed  to  the  plaintiff,  James  S.  Williams, 
for  14,600. 

1.  Before  proceeding  to  the  discussion  of 
the  controlling  proposition  In  this  case,  the 
objection  to  the  acknowledgments  of  the 
deeds  of  the  three  remaindermen,  Mrs. 
Fhlpps,  Mrs.  Perrin,  and  Mrs.  Rice,  urged 
in  the  tnrtef  ot  counsel  for  the  defendant. 


must  be  considered.  The  objection  is  made 
In  this  court  for  the  first  time  that  the  ac- 
knowledgment of  these  deeds  was  defective, 
in  that  the  officer  who  took  the  same  did  not 
write  out  his  official  title,  and  simply  added 
to  bis  name  to  the  certificate  the  initials  "N. 
P."  It  Is  sufficient  to  say  no  such  objection 
was  Interposed  in  the  trial  court,  and  the 
case  fnuat  be  tried  here  upon  the  same  theo- 
ry as  in  the  circuit  court ;  but,  even  If  time- 
ly objection  had  been  made,  we  think  there 
Is  no  merit  In  the  point.  The  official  seal 
of  the  notary  was  attached  to  the  deed,  and 
it  is  said  in  Devlin  on  Deeds  (2d  Ed.)  i 
501:  "Initials  of  the  official  name  of  the 
officer  taking  the  acknowledgment  are  suffi 
dent"  "The  letters  'N.  P.'  are  sufficient  to 
show  that  the  officer  beside  whose  name  they 
are  written  is  a  notary  public" — and  we  may 
add  especially  where  the  officer,  as  In  this 
case,  certified  that  he  affixed  his  official  seal 
at  his  office,  eta,  and  that  seal  shows  he  was 
a  notary  public.  Rowley  v.  Berrian,  12  III. 
198;  Sumner  v.  Mitchell,  29  Fla.  179,  10 
South.  662,  14  L.  R.  A.  81S,  30  Am.  St  Rep. 
106. 

2.  It  is  next  insisted  that  the  plaintifC  ac- 
quired no  title  to  the  Interest  of  Napoleon  W. 
Lobban,  because  the  judgment  offered  in  evi- 
dence and  the  deed  under  the  attachment  pro- 
ceedings described  him  as  N.  W.  Lobban. 
Counsel  refers  us  on  this  point  to  Skelton 
V.  Sackett  91  Mo.  377,  8  S.  W.  874,  Spore  v. 
Land  Company,  186  Mo.  666,  85  S.  W.  556, 
Olllingham  v.  Brown,  187  Mo.  181,i  Burkham 
V.  Manewal,  195  Mo.  500,  94  S.  W.  520,  and 
Vincent  v.  Means,  184  Mo.  827,  82  S.  W.  96, 
all  of  which  were  actions  under  the  tax  law 
to  enforce  the  state's  lien  in  which  the  stat- 
ute required  the  suit  to  be  brought  against 
the  owner  of  the  property,  except  the  case 
of  Vincent  v.  Means,  which  wflB  an  action  to 
quiet  title,  and  in  all  of  which  it  appeared 
that  the  defendant  was  only  designated  by 
bis  initials,  and  not  by  his  full  name.  Those 
cases  are  the  settled  law  in  this  state  In  that 
character  of  cases,  but  the  plaintiff  in  this 
case  asserts  title  to  the  share  of  Napoleon 
W.  Lobban  under  and  by  virtue  of  an  attach- 
ment proceeding  in  the  circuit  court  of  Ran- 
dolph county,  a  court  of  general  Jurisdiction. 
The  defendant  in  this  case  did  not  Introduce 
the  order  of  publication  or  the  proof  of  the 
publication  showing  that  the  proceedings  tn 
that  case  were  against  N.  W.  Lobban,  and 
not  Napoleon  W.  Lobban.  In  McClanahan  v. 
West  100  Mo.,  loc.  cit  820,  18  S.  W.  675,  it 
was  said:  "A  domestic  judgment  rendered 
by  a  court  of  general  jurisdiction  cannot  be 
impeached  by  the  parties  to  it  merely  be- 
cause the  record  is  silent  as  to  the  acquisi- 
tion of  Jurisdiction.  Such  Judgment  is  equal- 
ly as  conclusive  on  the  parties  thereto,  wheth- 
er it  recites,  or  whether  it  fails  to  recite, 
that  Jurisdiction  has  been  acquired.  Nothing 
shall  be  intended  to  be  out  of  the  Jurisdic- 
tion of  a  superior  court  but  that  which  spe- 
cially appears  to  be  so."    Again,  in  Freeman 
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T.  Tbompson,  53  Mo.,  loc.  dt  194,  It  was 
said  by  tbls  court:  "In  attachment  causes, 
tbe  jurisdiction  over  any  given  matter  Is 
obtained  by  tbe  levy  thereon  of  a  writ  prop- 
erly issued;  and,  no  matter  what  or  bow 
great  errors  or  irregularities  may  subsequent- 
ly occur,  tbe  res  remains  still  in  tbe  grasp 
of  tbe  court,  and  Its  judgment  in  regard  there- 
to will  be  valid  and  binding  until  reversed 
on  error  or  by  appeal,  or  set  aside  in  a  di- 
rect and  appropriate  proceeding  for  that  pur- 
pose." In  tbe  absence,  therefore,  of  any 
proof  that  tbe  order  of  publication  and  the 
notice  In  pursuance  thereof  was  directed  to 
Napoleon  W.  Iiobban  by  the  name  and  style 
of  N.  W.  Lobban,  and  In  view  of  tbe  fact 
that  bis  interest  In  tbe  land  in  suit  was  at- 
tached In  attachment  proceedings  In  the  cir- 
cuit court  of  said  county,  the  Judgment  and 
tbe  deed  thereunder  cannot  be  held  to  be 
void. 

8.  It  is  next  Insisted  that  under  the  will 
of  Samuel  Lobban,  deceased.  Napoleon  W. 
Lobban,  tbe  defendant  In  said  attachment 
suit,  bad  no  interest  in  the  real  estate  of 
which  his  fatber  died  seised  that  could  be 
seized  by  attachment  and  sold  under  execu- 
tion, and  In  support  of  this  contention  the 
doctrine  Is  Invoked  that,  where  a  will  con- 
tains an  absolute  direction  to  sell  tbe  land 
and  distribute  the  proceeds,  and  fixes  the 
time  when  tbe  sale  is  to  be  made,  leaving 
neither  the  sale  itself  nor  tbe  time  when  it 
is  to  be  made  discretionary  with  the  execu- 
tor, the  land  is  converted  into  personalty 
from  tbe  date  of  the  testator's  death,  and 
that  equity  will  consider  things  directed  to 
be  done  as  actually  performed.  In  Eneberg 
V.  Carter,  98  Mo.  647,  12  S.  W.  622,  14  Am. 
St.  Rep.  664,  tbe  testator,  after  making  cer- 
tain devises  and  declarations,  directed  "the 
remainder  of  my  estate  to  be  equally  divided 
between  my  children,"  naming  them,  and  in 
the  next  clause  appointed  Jesse  P.  Alexander 
the  executor  of  his  estate,  and  directed  "that 
my  executor  will  dispose  of  all  my  real  es- 
tate as  soon  as  It  can  be  done  without  loss 
to  my  estate."  After  his  death,  a  judgment 
was  obtained  against  one  of  the  sons,  execu- 
tion issued,  and  all  of  the  son's  right,  title, 
and  Interest  In  the  property  was  sold,  and 
the  plaintiff  become  the  purchaser.  Tbe  son- 
afterwards  conveyed,  or  attempted  to  convey, 
bis  undivided  one-flfth  interest  in  tbe  land  to 
Alexander.  The  plaintiff  charged  that  this 
conveyance  was  fraudulently  made  to  evade 
tbe  collection  of  the  judgment,  and  prayed 
that  said  deed  to  Alexander  might  be  set 
aside.  Upon  this  state  of  facts,  this  court 
said:  "As  seen  from  tbe  premises,  tbe  heart 
of  this  cause  is  involved  in  the  question: 
Did  Carter,  the  devisee,  have  such  an  inter- 
est In  the  land  that  the  lien  of  the  judgment 
could  operate  thereon?  Under  our  statutory 
provisions,  all  interests  of  a  debtor  In  land, 
whether  legal  or  equitable,  are  bound  by  tbe 
lien  of  a  Judgment  rendered  in  tbe  same 
county,  and  ccmsequeutly  are  subject  to  sale 


under  an  execution  issued  upon  such  Judif- 
ment  (Rev.  St  1879,  {{  23S4,  2730,  2731,  2767; 
Slattery  v.  Jones,  96  Mo.  216,  8  S.  W. 
554,  9  Am.  St  Rep.  S44),  so  that  it  may  be 
safely  afQrmed,  It  is  a  general  rule,  a  rule 
almost  without  exception,  that  tbe  Interests 
of  a  defendant  debtor  in  land  are  never  be- 
yond the  reach  of  an  execution."  In  that 
case,  the  claim  was  made  by  counsel,  as  it 
is  here,  that  the  clause  of  tbe  will  oi)erated 
as  an  equitable  conversion  of  the  land  cov- 
ered by  It  and  that  such  conversion  of  tbe 
land  was  of  even  date  with  that  of  the 
death  of  the  testator.  It  was  conceded  by 
this  court  that  if  this  claim  was  sound,  thea 
the  Judgment  created  no  lien  on  John  Carter's 
interest  la  his  father's  estate,  and  the  plain- 
tiff took  nothing  by  bis  sheriff's  deed.  But 
said  the  court:  "Did  tbe  clause  of  the  wiU 
In  controversy  operate  by  its  own  force,  and 
without  action  on  the  part  of  the  executor, 
to  convert  tbe  land  into  money,  and  thus 
place  it  beyond  the  lien  of  the  judgment  and 
the  execution  issued  to  enforce  it?  I  am  of 
the  opinion  it  did  not,  and  for  these  reasons : 
'It  is  a  well-known  maxim  that  an  heir  at 
law  can  only  be  disinherited  by  express  de- 
vise, or  necessary  implication,  and  that  "im- 
plication" is  defined  to  be  such  a  strong 
probability  that  an  Intention  to  the  con- 
trary cannot'be  supposed.'  2  Powell  on  De- 
vises, 199.  And  his  title  cannot  be  defeated 
unless  there  was  a  disposition  of  the  sub- 
ject to  some  other  person  capable  of  taking. 
1  Fonb.  Eq.  51;  Habergbam  v.  Vlnceut  2 
Ves.  224 ;  Pickering  v.  Lord  Stamford,  3  Ves. 
493.  In  the  present  case  there  was  certain- 
ly no  express  devise  in  fee  to  tbe  executor, 
nor  are  there  any  such  words  In  tbe  will  as 
to  raise  a  fee  in  him  by  force  of  a  strong 
Implication.  Therefore  tbe  fee  remained  in 
tbe  heirs  at  law,  both  by  the  devise  to  them, 
as  well  as  by  the  statute  of  descents,  until 
it  should  be  divested  by  a  sale  by  tbe  execu- 
tor under  the  terms  of  the  will,  and  imtil 
such  sale  no  conversion  could  occur  [citing 
numerous  cases].  I  have  been  able  to  find 
no  case  where  tbe  doctrine  of  equitable  con- 
version has  been  so  applied  as  to  cut  out 
and  dominate  the  title  of  the  heir,  except 
where  the  donee  of  tbe  power  took  a  fee 
by  necessary  and  inevitable  implication,  or 
where  such  fee  was  in  express  terms  con- 
ferred upon  such  donee;  otherwise  tbe  title 
remains  vested  in  the  heirs  until  the  donee 
of  tbe  power  actually  exercises  it"  Accord- 
ingly, it  was  held  that  John  Carter  had  such 
an  Interest  In  the  real  estate  that  the  judg- 
ment Hen  bound  the  same,  and  that  the  exe- 
cution thereunder  conveyed  his  interest  In 
that  case,  it  will  be  observed  the  power  to  sell 
was  given  to  the  executor  in  express  terms; 
but  tbe  court  held  there  was  no  estate  vested 
in  him,  but  simply  a  power  of  sale,  coupled 
with  a  trust  which  a  court  of  equity  would 
recognize  and  enforce. 

In  tbe  case  at  bar,  it  is  to  be  regretted 
that  counsel  liave  not  preserved  in  the  bill 
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of  exceptions  the  exact  language  of  tbe  will. 
But  It  la  stated  In  the  blU ;  "That  said  will 
provided  that,  after  the  payment  of  bis  Just 
debts,  all  his  property  was  devised  and  l>e- 
queathed  to  his  wife  during  her  life,  or  as 
long  as  she  sbonid  remain  his  widow,  and, 
when  she  should  marry,  or  die,  tbe  proiterty 
was  to  be  sold  and  divided  among  the  chil- 
dren equally,  except  that  four  of  them  were 
«ach  to  have  in  the  division  ^200  more  than 
tl>e  other  four.  Tbe  widow  was  appointed 
sole  executrix,  but  the  will  did  not  appoint 
any  person  to  make  the  sale."  Obviously,  as 
the  sale  was  only  to  be  made  after  tbe  death 
of  tbe  widow,  she  could  not  make  It,  and 
no  person  was  appointed  to  make  the  sale. 
But  counsel  rely  upon  section  137,  Rev.  St; 
1809  [Ann.  St.  1006,  p.  381],  which  provides : 
"The  sale  and  conveyance  of  real  estate  un- 
-der  a  will,  shall  be  made  by  the  acting  execu- 
tor or  administrator  with  the  will  annexed, 
if  no  other  person  be  appointed  by  the  will 
for  that  purpose,  or  if  such  person  fall  or 
refuse  to  perform  the  trust"  But  it  seems  to 
OS  that  If  the  executor,  in  Eneberg  v.  Garter, 
supra,  did  not  take  a  fee  ao  as  to  divest  the 
tee  of  the  heirs  at  law,  much  less  can  It  be 
said  in  this  case  that  a  fee  was  granted  to 
any  person  so  as  to  divest  the  fee  of  the 
heirs.  Clearly,  no  such  fee  was  granted  to 
tbe  widow,  because  the  sole  context  shows 
that  the  sale  was  not  to  be  made  until  after 
her  death,  and  no  other  person  is  named  as 
her  successor  to  make  tbe  sale  and  divide 
the  proceeds.  Counsel  for  tbe  defendant 
urges  that  this  court  reached  a  wrong  conclu- 
sion in  Eneberg  v.  Carter ;  but  that  case  btas 
never  been  criticised  or  challenged,  and  we 
see  no  reason  for  refusing  to  accept  it  as 
<»ntroning  on  this  point  Consequently,  it 
must  be  held  that  Napoleon  W.  Lobban  had 
an  interest  in  the  real  estate  in  suit,  which 
was  subject  to  atacbment  and  sale  under  the 
attaelunent  proceedings  of  Clulstian  against 
him,  and  that  bis  interest  therein  passed  by 
the  deed  under  those  proceedings,  Crittenden 
T.  Faircbild,  41  N.  Y.  288.  But,  conceding  the 
doctrine  of  equitable  conversion  of  land  Intp 
real  estate,  it  is  equally  well  settled  that  the 
ultimate  and  absolute  owner  or  owners,  if 
sni  Juris,  may  elect  to  take  the  property  In 
its  existing  state  before  it  has  l>een  actually 
•old,  if  it  is  land,  or  invested  in  land,  if  per- 
sonalty, and  put  an  end  to  the  constructive 
conversion,  and,  as  equity  will  do  nothing 
in  vain,  the  court  will  not  compel  the  trus- 
tee to  sell,  for  tbe  beneficiary,  who  is  abso- 
lutely entitled,  may  immediately  reconvert 
tbe  property.  And  a  court  of  equity  will  not 
compel  a  trustee  to  execute  a  trust  against 
the  wisties  of  the  cestui  que  trust,  but  will 
permit  him  to  take  tbe  land  if  be  elect  to  do 
so  before  the  conversion  has  actually  been 
made  2  Underliili  on  Wills,  {  719,  note  3, 
and  cases  cited.  And  this  presents  the  con- 
trolling question  in  this  case. 

Counsel  for  tlie  defendant  has  with  great 
can  and  discrimination  collected  a  number 


of  authorities  to  establish  the  rule  tliat  an 
equitable  conversion  of  this  land  took  place 
at  the  death  of  the  testator,  Samuel  liObban, 
and  deduces  therefrom  that  the  devisees,  his 
cliildren,  bad  no  such  interest  therein  that 
th^  could  convey  as  land ;  but,  as  was  said 
in  2  Underbill  on  Wills,  S  708 :  "It  must  be 
noted  tliat  the  rule  that  the  land  is  convert- 
ed as  of  the  date  of  the  death  of  tbe  testator 
is  based  upon  the  presumption  of  an  inten- 
tion 'where  tbe  will  is  silent  as  to  tbe  time  of 
sale.  It  yields  to  a  clear  expression  of  a 
contrary  Intention  fixing  tbe  time  of  sale  in 
the  future.  If  the  testator  expressly  directs 
tbe  sale  to  take  place  at  a  particular  future 
time  as  so  many  years  after  tils  death  or 
after  a  life  estate,  or  if  he  has  made  it  to 
depend  upon  the  request  or  consent  of  others, 
no  conversion  takes  place  until  tbe  date  ar- 
rives wiiich  is  indicated  by  the  will  when  it 
ought  to  be  sold."  And  this  was  the  rule  an- 
nounced by  tbe  Court  of  Appeals  of  New 
Tork  in  Savage  v.  Burnbam,  17  N.  Y.,  loc. 
dt  569,  and  Moncrief  v.  Ross,  50  N.  7.,  loc. 
dt  435,  436.  In  Meehan  v.  Brennan  (Sup.)  45 
N.  Y.  Supp.  57,  it  was  ruled :  "A  conversion 
of  realty  into  personalty  is  effected  as  of  the 
time  when  the  sale  should  have  l>een  made 
under  the  implied  power  contained  in  tbe  will 
disposing  of  the  proceeds  of  real  estate,  but 
not  designating  the  person  by  whom  the  sale 
should  be  made."  In  this  case  it  Is  plain 
that  Samuel  Lobban  directed  tiis  real  estate 
to  be  sold  after  the  deatb  of  his  widow,  but 
named,  no  person  by  whom  the  sale  should  be 
made.  As  was  said  in  Riche^  v.  Johnson,  30 
Ohio  St  293,  In  which  the  contention  was 
that  the  conversion  should  take  place  as  of 
the  date  of  the  death  of  the  testator,  it  was 
said:  "But  we  see  no  reason  for  giving  a 
construction  to  tbe  will — that  is.  In  ascer- 
taining the  intent  of  the  testator — ^wliy  we 
should  regard  the  conversion  of  the  farm  into 
money  as  taidng  place  at  the  death  of  the  tes- 
tator, or  at  any  time  prior  to  tbe  death  of  the 
widow.  It  is  quite  certain  that  the  testator 
Intended  or  contemplated  no  such  conversion 
during  her  life.  She  was  to  tiave  the  use  of 
the  farm  as  such  during  her  natural  life." 
See,  also.  Brothers  v.  Cartwright,  2  Jones' 
Eq.  (N.  C.)  113,  64  Am.  Dec.  563. 

In  our  opinion,  then  It  was  the  Intention 
of  Samuel  Lobban  that  the  sale  of  tills  real 
estate  should  be  made  after  the  death  of  his 
widow,  and  that  the  conversion  of  the  same 
into  personalty  should  not  be  construed  as 
taking  effect  prior  to  that  time.  Before  that 
time,  howeva,  bad  arrived,  as  we  have  seeu 
by  the  accompanying  statement,  all  of  the 
devisees  of  Samuel  Lobban,  except  Napoleon 
Lobban,  bad  voluntarily  elected  to  take  their 
interest  in  the  land  as  land,  and  had  con- 
veyed the  same,  and  by  mesne  conveyances 
the  plaintiff  herein  had  become  the  owner  of 
their  interest  therein,  and  Napoleon  Lobban's 
interest  had  also  passed  to  tbe  plaintiff  by 
virtue  of  the  deed  under  tbe  attachment  pro- 
ceedings instituted  by  Christian. 
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With  mnch  Industry  counsel  for  the  de- 
fendant baa  collected  the  cases  showing  that 
one  of  the  several  beneficiaries  under  a  will, 
which  directs  the  land  to  be  sold  and  the 
proceeds  to  be  divided,  cannot,  by  electing 
to  take  his  part  In  realty,  defeat  the  purpose 
of  the  will  and  prevent  the  sale  for  distribu- 
tion ;  but  be  concedes  that,  by  the  unanimous 
and  concurrent  act  of  all  the  devisees,  the 
estate  may  be  reconverted  Into  realty,  and 
the  contention  of  the  plaintiff  In  this  case 
is  that  that  Is  lust  what  occurred  In  this  case, 
and  that  the  question  as  to  whether  one  of 
several  beneficiaries  can  defeat  the  purpose 
of  the  testator  Is  not  presented  by  this  record. 
As  we  have  already  seen  In  Eneberg  v.  Carter, 
It  was  held  that  the  title  to  the  land  vested 
In  the  devisees  subject  to  the  life  estate  of 
the  widow,  and  the  power  of  sale  for  dis- 
tribution contained  In  the  will;  that  Is  to 
say,  each  devisee  had  a  vested  Interest,  and, 
whether  the  property  be  considered  real  es- 
tate or  personalty,  could  sell  and  dispose 
of  that  Interest,  and  the  same  could  be  sold 
by  proper  process  against  such  child  or  devi- 
see. See,  also,  Godman  v.  Simmons,  113  Mo. 
122,  20  S.  W.  972. 

But,  while  conceding  that  all  of  the'dlstrlb- 
utees  could  elect  to  have  the  property  recon- 
verted into  realty,  counsel  for  the  defendant 
insist  that  this  can  only  be  done  by  the  con- 
current and  slmnltaneoos  act  of  all  of  the 
devisees,  and  that  they  could  not  by  separate 
deeds  and  at  different  times  bring  about 
such  reconversion,  even  though  all  their  In- 
terests bad  passed  into  one  common  grantee. 
Counsel  cite  a  number  of  cases,  especially 
English  cases,  to  the  effect  that:  "The  trust 
for  conversion,  on  the  death  of  the  widow, 
was  for  the  benefit  of  all  the  next  of  kin, 
and,  unless  they  all  concurred  in  electing  to 
take  the  property  as  land,  the  trust  took 
effect,  and  that  it  would  be  repugnant  to  the 
principles  on  which  the  doctrine  of  conver- 
sion and  reconversion  rests  to  hold  that  one 
of  the  legatees  of  an  undivided  share  in 
the  products  of  real  estate,  directed  by  the 
testator  to  be  converted  into  personalty, 
could,  without  the  assent  of  the  others,  elect 
to  take  his  share  as  unconvefted  and  In  the 
shape  of  real  estate."  Holloway  v.  Radcliff, 
28  Devan,  163;  Biggs  v.  Peacock,  22  Chan. 
Div.  284;  Fletcher  v.  Ashbnmer,  1  Brown's 
Chan.  Cases,  497.  But,  as  already  said,  this 
Is  not  that  character  of  a  case.  In  this  case, 
all  of  the  interests  of  all  of  the  devisees  have 
passed  Into  the  bands  of  the  one  common 
grantee  prior  to  the  date  fixed  for  the  sale 
and  conversion  of  the  land  Into  realty.  On 
the  contrary.  It  was  ruled  In  Reed  v.  Under- 
bill, 12  Barb.  (N.  Y.)  113:  "That,  where  lands 
are  not  devised  to  executors  to  sell,  but  there 
is  a  mere  naked  power  for  that  purpose,  no 
estate  vests  in  the  executors,  but  descends  to 
the  heirs  at  law,  subject  to  the  power  of  sale, 
and  a  deed  from  such  cestui  que  trust  for  a 
valuable  consideration  must  be  deemed  an 
election  so  far  as  he  can  elect  to  take  the 


estate  unchanged,  and  will  have  the  effect  to 
transmit  such  Interest  and  estate  as  he  baci 
In  the  premises  to  the  grantee."    It  was  not 
held   In   that  case,   as   defendant's  counsel 
seem  to  Insist,  that  one  of  the  heirs  by  sncb 
a  conveyance  could  prevent  the  execution  of 
the  power  of- sale  by  the  executors;  but  It- 
was  simply  held  that  he  might  convey  hls- 
Interest  in  the  real  estate  as  land,  and.  In 
case  of  a  sale  under  the  power,  the  grantee- 
would  be  entitled  to  that  portion  of  the  pur- 
chase money  to  which  his  grantor  would  have 
been  entitled  under  the  will.    The  doctrine  of 
that  case  was  expressly  reaffirmed  by  the 
Court  of  Appeals  of  New  York  in  Saylee  v. 
Best  (1893)  35  N.  E.  636;  and,  in  this  con- 
nection, it  may  be  well  to  remark  the  laws 
of  New  York  in  regard  to  the  vendibility 
of  interests  In  real  estate  are  very  similar  to 
ours.    See,  also,  Hetzel  v.  Barber,  09  N.  Y. 
14.    In  Greenland  t.  Waddell,  116  N.  Y.  246, 
22  N.  B.  370,  15  Am.  St  Rep.  400,  among 
other  things,  the  court  said:    "By  that  con- 
veyance Mrs.  Busch  acquired  the  entire  bene- 
ficial Interest  in  the  property.    Her  deed  to 
the  plaintiff  had  the  effect  to  vest  In  him 
the  title  of  the  land.    Since  all  the  parties 
having  any  beneficial   Interest  in  it,  or  its 
proceeds,  thus  Joined  In  and  made  the  con- 
veyance, there  remains  no  occasion  for  the 
exercise  of  the  power  of  sale  given  by  this- 
will;  and  upon  the  principle  that  the  bene- 
ficiaries. In  the  equitable  conversion  of  real 
property    into    personalty,    may    effectually 
elect  to  have  a  reconversion  In  the  realty  and 
take  it  as  land,  rather  than  the  proceeds  of 
it,  we  think  the  exercise  of  such  power  of 
sale  may  be  deemed  dispensed  with  and  de- 
feated.   Story's  Bq.  Juris.  {  793;  Hetzel  v. 
Barber,  69  N.  Y.  1;  Prentice  v.  Janssen,  79 
N.  Y.  478;  Armstrong  v.  McKelvey,  104  N.  Y. 
179,   10  N.   B.  266."    In  Bank  of  Uklah  v. 
Rice,  76  Pac.  1020,  143  Cal.  265,  101  Am.  St 
Rep.  118,  where  there  had  been  a  devise  of 
real  estate  to  the  wife  for  life,  and  the  di- 
rection that  after  her  death  It  be  sold  and 
the  proceeds  divided  between  certain  benefi- 
ciaries therein  named,  it  was  held  that  the 
mortgage  by  one  of  the  beneficiaries  of  bis 
undivided  interest  in  the  land,  followed  by 
the  subsequent  execution  of  the  sberlfTs  deed 
foreclosing  the  mortgage,  was  an  act  of  such 
unequivocal  character  as  to  Indicate  his  elec- 
tion for  a  reconversion,  and  had  the  effect 
to  vest  in  the  plaintiff  bis  Interest  in  the 
land  as  well  as  in  the  proceeds  from  the  sale- 
in  case  the  power  should  be  subsequently  ex- 
ecuted, citing  Reed  v.   Dnderhill,   12   Barb. 
(N.  Y.)  113;  -Sayles  v.  Best,  140  N.  Y.  876,  35 
N.  B.  636 ;  Oest  t.  F1o<&,  2  N.  J.  Bq.  108.    In 
the  last-named  case,   a  conveyance  of  the 
land  by  the  beneficiary  is  evidence  of  such  an 
election.     Counsel   for   the   defendant   con- 
strues the  cases  which  require  all  of  the 
beneficiaries  to  elect  in  order  to  reconvert 
the  estate  into  realty  to  mean  that  It  must 
be  done  at  one  and  the  same  time,  or  practi- 
cally by  the  same  Instrument,  and  cites  Har- 
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cum's  Adm'r  t.  Hudnall,  14  Orat  (Ya.)  369, 
HJgh  T.  Worley.  33  Ala.  196,  Beal  v.  Steh- 
ley,  21  Pa.  376,  and  McDonald  y.  O'Hara,  144 
N.  T.  666,  39  N.  E.  642,  as  supporting  his  con- 
tention. As  we  construe  these  cases,  they 
nnqnestionably  do  hold  that  lees  than  the 
whole  number  of  beneficiaries  cannot  pro- 
duce a  reconversion  of  the  estate  Into  realty ; 
bat  the  cases  we  have  dted  bold  that  each 
beneficiary  for  himself  may  make  hts  elec- 
tion by  selling  and  conveying  his  individual 
taiterest,  and  that,  if  they  all  make  con- 
v^ances,  a  reconversion  will  be  held  to 
have  been  taken  place,  we  think  Is  Inevitable 
from  the  doctrine  announced  in  Reed  v.  Un- 
derbill and  the  cases  that  we  have  cited  ap- 
proving that  case  and  our  own  decision  of 
Bneberg  v.  Carter,  98  Mo.  647,  12  S.  W.  522, 
14  Am.  St  Rep.  664.  Indeed,  in  McDonald 
V.  O'Hara,  144  N.  Y.  566,  39  N.  B.  642,  It  was 
expressly  said:  "It  Is,  however,  well  settled 
that  tbe  persons  who  are  exclusively  entitled 
to  tbe  fund  arising  from  the  sale  may.  If 
they  so  elect  prior  to  tbe  actual  sale,  take 
tbe  peal  estate  in  Its  unconverted  form."  It 
mnst  logically  follow  that,  if  each  and  every 
one  of  the  beneficiaries  conveys  hjs  interest 
to  a  common  grantee,  such  common  grantee 
becomes  the  person  entitled  to  tbe  fund  which 
wonld  arise  from  the  sale,  and  subsequently 
may  elect  to  take  tbe  real .  estate  as  land, 
and  not  personalty,  and  thus  dispense  with 
tbe  sale.  The  case  of  Mandlebaum  v.  Mc- 
Donell,  29  Mich.  78,  18  Am.  Uep.  Gl,  on  this 
point.  Is  exactly  like  this  case.  There  the  tes- 
tator devised  to  his  wife  an  estate  for  ber 
life  or  widowhood,  and  then  provided  for  a 
sale  of  the  land  and  distribution  of  tbe  pro- 
ceeds among  the  children;  tbe  children  by 
separate  deeds  conveyed  their  respective  In- 
terests in  the  property,  and  by  mesne  convey- 
ances all  the  right,  title,  and  Interest  con- 
veyed by  the  deeds  of  tbe  children  were 
transferred  to  the  complainant;  and,  al- 
though there  was  a  limitation  In  tbe  will  up- 
(m  tbe  power  of  the  children  to  convey,  tbe 
court,  in  a  most  learned  and  exhaustive 
opinion,  held  that  the  complainant  bad  ac- 
quired all  tbe  interest  in  the  property,  and  as 
snch  was  entitled  to  take  the  land  free  from 
the  power  of  sale  contained  in  the  testator's 
will. 

Onr  conclnsion  Is,  then,  that,  as  it  clearly 
appears  that  the  plaintiff  has  acquired  by 
proper  conveyances  and  proceedings  the  inter- 
est of  all  the  beneficiaries  under  tbe  will  of 
Samuel  Lobban,  be  would.  In  tbe  event  of  a 
sale  under  the  power  contained  in  tbe  will, 
be  entitled  to  the  entire  proceeds,  and  is 
mtitled  to  the  land,  and  is  not  bound  to  sub- 
mit to  a  sale  of  tbe  property  and  the  at- 
tending expenses  and  cost  thereof,  and  tbe 
court  below  was  right  in  granting  him  a 
perpetual  Injunction  to  prevent  the  sale. 

Tbe  Judgment  of  the  circuit  court  is  there- 
tore  affirmed. 

VOX,  P.  J^  and  BUROSSS,  J.,  oonenr. 


PAPIN  et  al.  v.  PIEDNOIR  et  al. 

(Supreme   Court   of   Missouri,    Division   No.   2. 

July  1,  1907.) 

PowEBs— Execution— SuFFiciENCT. 

Land  was  conveyed  to  a  trustee  for  the  sole 
use  of  the  beneficiary,  the  rents  to  be  paid  to 
the  beneficiary,  or  at  her  option  she  could  occupy 
the  property  or  apply  it  to  such  use  as  she  might 
see  fit.  The  trustee  was  further  directed  to  sell 
the  property  or  to  Incumber  it  by  mortgage,  as 
the  beneficiary  might  request.  The  deeds  of 
trust  further  provided  that  the  property,  if  not 
otherwise  disposed  of  by  the  beneficiary  during 
her  lifetime,  should  at  her  death  be  conveyed  by 
the  trustee  to  such  person  as  the  beneficiary 
by  her  last  will  should  direct,  on  such  conditions, 
as  the  beneficiary  might  in  her  will  require.  By 
her  will  the  beneficiary  directed  that  her  real  es- 
tate be  sold  by  her  executor  and  the  proceeds 
distributed  as  mdicated  in  the  will.  She  left  no 
real  estate  save  that  covered  by  the  trust  deeds. 
Held  a  sullicient  execution  of  the  power. 

Appeal  from  St.  I>oui8  Circuit  Court;  Ho- 
ratio D.  Wood,  Judge. 

Action  by  Theodore  Papin  and  others 
against  Hector  A.  Piednolr,  Jr.,  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal.   Affirmed. 

R.  M.  Nichols,  for  appellants.  Kehr  & 
Tittmann  and  BenJ.  H.  Charles,  for  respond- 
ents. 

BURGESS,  J.  This  is  a  salt  in  ejectment 
by  plaintiffs,  claiming  to  be  the  heirs  of 
Joseph  L.  Papin,  deceased,  against  Hector  A. 
Piednolr  Jr.,  and  bis  two  tenants.  Lamb  and 
McCowan,  for  the  possession  of  a  lot  of 
ground,  with  Improvements  thereon,  fronting 
42  feet  and  6  inches  on  the  south  line  of  Pine 
street  In  tbe  city  of  St.  Louis,  and  known 
as  Nos.  1214  and  1216  Pine  street  A  Jury 
being  waived,  the  cause  was  tried  by  the 
court,  and  resulted  in  a  finding  and  Judgment 
for  the  defendants. 

Upon  the  trial,  plaintMts  gave  In  evidence 
two  deeds  by  which  the  property  in  con- 
troversy was  conveyed  to  Peter  M.  Papin,  as 
trustee  for  Mrs.  Sophia  A.  Papin.  At  the 
date  of  the  deeds,  Mrs.  Papin  was  the  wife  of 
Josph  L.  Papin,  after  whose  death  she  mar- 
ried Patrick  Yore,  whom  she  likewise  sur- 
vived. Tbe  earlier  of  tbe  two  deeds  is  dated 
the  9th  day  of  Jane,  18.58,  and  by  It  James  M. 
Hughes  and  Thomas  Marshall  convey  to  Peter 
M.  Papin,  in  trust  for  Mrs.  Sophia  A.  Papin, 
a  lot  of  ground  fronting  22  feet  6  Inches  on 
Pine  street;  and  by  deed  dated  tbe  9tb  day 
of  September,  1859,  Daniel  C.  Michael  and 
wife  conv^  to  Peter  M.  Papin,  In  trust  for 
Mrs.  Papin,  the  adjoining  20  feet  on  the  east 
of  tbe  property  conveyed  by  the  former  deed. 
Tbe  two  deeds,  which  are  in  substantially  the 
same  form,  convey  the  property  in  fee  to 
Peter  M.  Papin,  In  trust,  for  the  sole  use, 
benefit  and  behoof  of  the  said  Sophia  A. 
Papin  (wife  of  said  Joseph  L.  Papin),  as  fol- 
lows: 

First  To  receive  and  collect  the  rents,  and 
pay  over  the  same  to  Mrs.  Papin,  upon  her 
receipt  alone,  without  any  control  or  inter- 


Digitized  by 


Google 


64 


104  SOUTHWESTERN  REPORTER. 


(Mo. 


ference  from  her  husband,  or,  at  her  option, 
to  suffer  her  to  use  and  occupy  the  property 
aa  she  might  see  fit 

Second.  To  sell  absolutely  by  deed  in  fee 
simple,  or  to  incumber  by  deed  of  trust,  mort- 
gage or  otherwise,  tbe  property,  as  Mrs.  Papln 
might  request  and  direct. 

Third.  "Upon  the  death  of  the  said  Sophia 
A.  Papln,  the  said  property  (If  the  said 
Sophia  A.  Papln  shall  not  Iiave  otherwise 
during  her  lifetime  disposed  of  the  same) 
shall  be  conveyed  by  said  party  of  the  second 
part  to  such  person  or  persons  as  tbe  said 
Sopbla  A.  Papln  may,  by  last  will  and  testa- 
ment direct,  with  such  clauses,  conditions 
and  reservations  as  sbe  may  In  such  last  will 
and  testament  require,  and  such  last  will  and 
testament  In  the  disposal  of  said  property 
(notwithstanding  sbe  may,  at  the  time  of  her 
making  and  executing  the  same,  be  a  married 
woman,)  shall  be  full  authority  for  said  party 
of  the  second  part  to  convey  said  property  in 
tbe  manner  that  she  may  direct  in  said  last 
win  and  testament." 

Fourth.  "If  the  said  Sophia  A.  Papln 
should  not  by  last  will  and  testament  have 
directed  the  disposal  of  said  property,  the 
said  party  of  the  second  part  shall  convey  tbe 
same  absolutely  to  the  said  Joseph  L.  Papin, 
If  he  be  then  living,  and  if  he  be  dead,  to  the 
heirs  of  him,  the  said  Joseph  li.  Papln." 

Joseph  L.  PaplB  died  In  1872.  Peter  M. 
Papln,  tbe  trustee,  died  in  1897.  Mrs.  Sophia 
A.  Yore,  formerly  Papin,  died  on  the  23d  day 
of  October,  1901,  leaving  a  will  which  was 
duly  admitted  to  probate  in  the  probate  court, 
city  of  St  Louis,  on  tbe  26th  day  of  October, 
1901.  After  malclng  a  number  of  special  be- 
quests, the  testatrix  disposed  of  the  property 
In  controversy  by  the  ninth  clause  of  her  will, 
as  follows :  Ninth.  "I  direct  and  empower  my 
executor  hereinafter  named  to  take  charge  of 
my  real  estate  situated  in  tbe  city  of  St. 
Louis,  Missouri,  on  Pine  street  between 
Twelfth  and  Thirteenth  streets,  and  to  sell 
the  same  at  public  or  private  sale,  for  cash 
or  part  cash  and  part  notes,  payable  not 
more  than  two  years  after  the  date  of  sale 
and  which  notes  shall  be  secured  by  proper 
flrst  lien  on  said  real  estate;  the  proceeds  of 
such  sale  shall  be  used  flrst  for  tbe  fulflll- 
ment  of  the  first,  seventh  and  eighth  clauses 
of  this  my  will,  provided  that  I  do  not  leave 
sufflrlent  personal  property  not  herein  spe- 
dflcally  bequeathed  to  fully  carry  out  the 
provisions  of  said  three  clauses,  and  the 
balance,  whether  In  the  form  of  cash  or  notes, 
to  go  and  be  paid  to  my  brother,  George  Spen- 
cer Shaw,  of  Long  Beach,  Los  Angeles  coun- 
ty, California,  absolutely.  If  my  personal 
prc^erty,  not  hereinbefore  specifically  be- 
queathed, is  sufficient  to  carry  out  the  pro- 
visions of  said  first  seventh  and  eighth  claus- 
es of  this  my  will,  then  the  entire  proceeds 
of  such  sale  shall  go  and  be  paid  to  my  said 
brother,  George  Spoicw  Shaw."  By  tbe 
tenth  clause  of  her  will,  the  testatrix  gave 
and  devised  all  tbe  rest  and  residue  of  hsr 


estate,  real  and  personal,  absolutely,  to  her 
said  brother,  George  Spencer  Shaw,  and  by 
the  eleventh  clause  of  tbe  will  she  named  Wil- 
liam Richard  Faribault  as  executor  of  the 
will,  and  be  duly  qualified  as  such.  On  De- 
cember 23,  1902,  Mr.  Faribault,  as  executor, 
conveyed  the  property  referred  to  In  the  will 
to  Richard  Clark  for  $18,000,  by  an  executor's 
deed  in  which  he  recited  the  provisions  of  the 
will  and  the  authority  thereby  conferred  up- 
on him  to  sell,  taking  back  a  deed  of  trust  to 
secure  a  part  of  the  purchase  price.  George 
Spencer  Sbaw  having  died  between  the  date 
of  the  execution  of  the  will  and  the  death  of 
the  testatrix,  his  two  daughters  and  only 
heirs  executed  a  quitclaim  deed  to  Clark  for  ' 
the  property.  Clark  afterwards,  on  February 
9,  1903,  conveyed  the  property,  by  warranty 
deed,  to  defendant  Plednoir. 

Mrs.  Yore,  the  testatrix,  had  no  real  es- 
tate except  tbe  property  on  Pine  street  in 
controversy  in  this  suit.  The  personal  prop- 
erty in  the  hands  of  the  executor  was  more 
than  sufficient  to  satisfy  ail  tbe  demands 
against  the  estate  and  the  bequests  to  chari- 
table objects.  According  to  tbe  evidence, 
Farll>anlt  the  executor,  to  whom  the  prop- 
erty In  cotatroversy  was  devised  by  Mrs.  Yore, 
with  directions  to  sell,  had,  for  years  before 
her  death,  l>een  her  agent  in  charge  of  said 
property,  subject  to  her  control  only,  and  with 
full  knowledge  of  tbe  trustee,  Peter  M.  Papln, 
who  never  received  any  of  the  rents,  and  who 
knew  that  Faribault  was  collecting  and  pay- 
ing them  directly  to  Mrs.  Yore. 

Upon  the  trial,  the  plaintiffs  gave  in  evi- 
dence the  two  deeds  from  Hughes  and  Mar- 
shall and  from  Michael  and  wife  to  Mrs. 
Papin's  trustee,  as  aforesaid;  also  offered 
evidence  tending  to  show  that  they  were  the 
heirs  of  Joseph  L.  Papin.  Plaintiffs  asked  the 
court  to  declare  the  law  to  l>e  as  follows: 
"The  court  declares  the  law  to  be  that  under 
ail  of  tbe  testimony  In  this  case  it  must  find 
a  verdict  for  the  plaintiffs  and  against  the 
defendants  for  the  possession  of  the  property 
described  in  the  petition,  together  with  what- 
ever damages  It  may  l>elleve  from  the  evi- 
dence the  plaintiffs  have  sustained  by  reason 
of  the  unlawful  withholding  of  tbe  possession 
of  the  same  from  the  plaintiffs  from  the  12th 
day  of  February,  1903,  to  tbe  present  time.*" 
"The  court  declares  the  law  to  tie  that  under 
the  evidence  in  this  case  it  cannot  find  that 
Sophia  L.  Yore  executed  the  power  given  her 
by  the  deeds  from  Daniel  C.  Michael  and 
wife  and  James  M.  Hughes  and  Thomas 
Marshall  to  Peter  M.  Papin,  shown  In  evi- 
dence in  this  case  by  her  last  will  and  testa- 
ment and  that  under  tbe  testimony  it  must 
find  that  the  defendants  Thomas  Lamb,  B. 
B.  McCowan,  and  Hector  A.  Plednoir  unlaw- 
fully withheld  the  possession  of  the  said 
premises  from  the  plaintiffs  and  the  defend- 
ant Mary  Faribault  from  tbe  12th  day  of  Feb- 
ruary, lOOS,  and  that  they  have  suffered  dam- 
ages by  reason  of  such  unlawful  withholding 
of  possession  in  whatever  sum  the  court  may 
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find  from  the  evidence  Is  the  value  of  the 
monthly  rents  and  profits  of  the  said  premises 
from  the  date  of  sach  nniawful  detention  to 
the  present  ttme;"  which  requested  declara- 
tion of  law  was  refused  by  the  court,  and 
plaintiffs  duly  excepted. 

The  court  gave  the  following  declarations 
of  law  asked  by  the  defendants:  "Under  the 
evidence  and  tlie  law  in  this  case,  the  plain- 
tiffs are  not,  nor  is  either  of  them,  entitled 
to  recover."  "The  will  of  Mrs.  Sophia  Yore, 
formerly  Papin,  given  In  evidence  by  the  de- 
fendants, was  a  good  and  valid  execution  of 
the  power  vested  In  her  by  the  deeds  of 
Michael  and  wife  and  Hughes  and  Marshall, 
to  appoint  the  real  estate  in  question  by  her 
last  will  and  testament." 

It  is  claimed  by  the  plaintiffs  that'  Mrs. 
Sophia  A.  Tore  could  not  delegate  to  her 
executor  the  execution  of  the  power  given  to 
her  to  sell  the  property  and  turn  over  the 
proceeds  to  her  brother,  George  Spencer  Shaw ; 
that,  having  a  mere  power  to  appoint  the 
use  of  the  property  to  a  person  or  persons, 
her  direction  that  the  property  be  sold  by  her 
executor,  and  the  proceeds  used  in  a  certain 
way,  was  not  a  valid  execution  pf  the  power. 
It  Is  therefore  clear  that  the  plaintiffs'  case 
Is  predicated  altogether  upon  the  contention 
that  Mrs.  Yore's  Interest  In  the  land  was  sim- 
ply a  life  estate,  with  a  power  to  appoint  by 
deed  in  her  lifetime,  or  by  will  at  her  death ; 
boice,  if  her  estate  was  a  fee  simple,  the 
plaintiffs'  case  must  fail;  or  if,  assuming 
that  Bhe  had  only  a  life  estate,  she  made  a 
valid  appointment  by  will,  the  same  result 
must  follow.  The  deeds  of  Hughes  and  Mar- 
shall and  of  Michael  and  wife  conveyed  the 
property  In  fee  to  the  trustee,  Peter  M.  Papln, 
In  trust  for  the  sole  use  and  benefit  of  Mrs. 
Paphi,  thereby  vesting  in  ber  an  equitable 
fee  simple  title  to  the  land.  She  is  named 
as  the  party  of  the  third  part  In  the  deeds, 
and  the  trustee  named  in  the  deeds  is  directed 
to  collect  the  rents  and  to  pay  over  the  net 
proceeds  to  her,  upon  her  receipt  alone,  with- 
out any  control  or  interference  from  her 
husband,  or,  at  ber  option,  said  trustee  is  to 
suffer  her  to  use  and  occupy  the  property  or 
to  ai^iy  it  to  such  use  as  she  may  see  fit. 
She  could  control  the  use  of  the  property  as 
she  wished,  by  written  direction  to -the  trus- 
tee. She  was  vested  with  the  power  to  dis- 
pose of  the  fee  by  deed,  by  mortgage,  or  by 
wilL  It  has  always  been  held  by  this  court 
that  the  devise  of  real  estate,  with  power  of 
disposition  over  it,  carries  the  fee  (Rubey 
V.  Bamett,  12  Mo.  3,  49  Am.  Dec.  112;  Green 
V.  Sutton,  50  Mo.  186;  Cook  v.  Couch,  100 
Mo.  28,  18  S.  W.  80;  Lewis  v.  Pitman,  101 
Mo.  291,  14  S.  W.  5%  and  that  the  limitation 
over  Is  defeated  (Comwell  v.  Orton,  126  Mo. 
856,  27  S.  W.  536;  Comwell  v.  Wulff,  148 
Mo.  542,  60  S.  W.  439,  46  Ia  R.  A.  63;  Roth 
T.  Bauschenbusch,  173  Mo.  582,  73  S.  W.  664, 
61  L.  R.  A.  455;  St  Louis  Land  &  Building 
Asso<dation  v.  Fneller,  182  Mo.  93,  81  S»  W. 
414). 

104S.W.-6 


Roth  V.  Rauschenbusch,  supra,  was  a  suit 
by  the  "blood  relatives"  of  Jacob  Roth,  de- 
ceased, to  set  aside  the  two  deeds  executed 
by  Bridget  Roth,  his  widow,  one  to  the  de- 
fendant, August  Rauschenbusch,  dated  Au- 
gust 3,  1876,  and  a  subsequent  deed  to  the 
defendant,  Huck,  dated  April  10,  1894,  con- 
veying certain  real  estate  which  belonged  to 
said  Jacob  Roth  at  the  time  of  his  death. 
The  rights  of  the  parties  litigant  turned  upon 
the  construction  of  the  will  of  said  Roth,  the 
second  and  third  paragraphs  of  which  are  as 
follows: 

"Second.  I  give,  devise  and  bequeath  to  my 
beloved  wife,  Bridget  Roth,  formerly  Bridget 
Hook,  the  whole  of  my  estate,  real,  personal 
and  mixed,  absolutely  and  forever. 

"Third.  It  Is  my  will,  however,  that  after 
the  decease  of  my  said  wife.  If  any  of  my 
said  property  shall  remain  undisposed  of  by 
her,  then  such  property,  that  Is  to  say,  such 
of  the  property  herein  bequeathed  to  her  as 
may  not  have  been  disposed  of  by  her  at  the 
time  of  her  death,  shall  go  and  descend  to 
and  be  divided  among  my  blood  relatives,  ac- 
cording to  the  rules  of  descents  and  distribu- 
tions In  the  state  of  Missouri  now  in  force." 

Gantt,  P.  J.,  speaking  for  the  court,  said: 
"This  record  presents  the  ever-recurring  diffi- 
culty of  construing  the  language  of  a  last 
win.  The  rules  of  construction  are  so  well 
defined  and  so  frequently  Invoked  that  they 
need  only  be  mentioned.  Indeed,  In  this  state 
they  are  largely  statutory.  Thus,  section 
4650,  Rev.  St.  1899,  requires  'all  courts  and 
others  concerned  In  the  execution  of  last  wills 
shall  have  due  regard  to  the  directions  of 
the  will,  and  the  true  intent  and  meaning  of 
the  testator,  in  all  matters  brought  before 
them.'  Obeying  this  behest,  this  court  on 
many  occasions  has  announced  that  'the  car- 
dinal rule  In  the  interpretation  of  a  will  ia 
that  the  intention  of  the  testator,  as  gathered 
from  the  wtiole  Instrument,  shall  control,  and 
In  arriving  at  such  intention  the  relation  of 
the  testator  to  the  beneficiaries  named  in  the 
will,  and  the  circumstances  surrounding  him 
at  the  time  of  Its  execution,  may  be  taken 
into  consideration.' " 

The  absolute  right  of  disposal  of  the  land 
by  deed  in  fee  simple  or  otherwise,  as  Mrs. 
Papln  might  request  and  direct,  could  not  be 
put  in  plainer  or  more  unequivocal  language 
than  that  of  the  second  paragraph  of  the 
deeds.  Her  power  of  disposal  is  in  no  way 
restricted  by  any  provision  in  the  deeds,  nor 
is  there  anything  therein  indicating  an  Inten- 
tion upon  the  part  of  the  grantors  to  limit 
Mrs.  Papin's  estate  to  an  estate  for  life.  The 
deeds  passed  the  title  in  fee  to  the  trustee 
for  ber,  and  she  took  Just  the  same  estate 
as  she  held  under  them;  then,  when  the  use 
was  executed,  she  became  seised  of  the  entire 
title,  legal  and  equitable;  and,  there  being  no 
estate  for  life,  there  can  be  no  limitation  over. 

It  is  contended  by  the  plaintiffs  that  the 
douee  of  the  power  of  appointment  has  not, 
by  virtue  of  such  power,  any  estate  in  the 
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property,  and  that  a  will  which  contains  no 
reference  to  the  power,  but  devlsea  In  general 
terms  all  the  testator's  property,  cannot  be 
said  to  include  the  property  which  is  the 
subject  of  the  power,  and  is  not  an  execution 
thereof.  In  the  case  of  Holllster  v.  Shaw,  46 
Conn.  248,  it  is  held  that,  to  constitute  an 
execution  of  a  power  of  appointment  by  will, 
there  must  be  a  reference  to  the  power  It- 
self, or  to  the  subject  of  It,  unless  the  inten- 
tion is  manifest  from  the  fact  that  the  will 
would  remain  without  the  aid  of  the  power, 
or  is  so  clearly  demonstrated  by  words  or 
acts  that  the  transaction  is  not  fairly  sus- 
ceptible of  any  other  interpretation.  Prac- 
tically the  same  rule  Is  announced  in  Bur- 
leigh v.  Clough,  52  N.  H.  2C7,  13  Am.  Rep. 
23.  In  Mason  t.  Wheeler,  10  R.  I.  21,  31 
AU.  426,  61  Am.  St  Rep.  734,  It  is  ruled  tbat, 
to  give  effect  to  an  instrument  as  an  execu- 
tion of  a  power,  the  intention  of  the  donee  of 
the  power  to  execute  it  must  be  so  apparent 
and  clear  that  the  instrument  is  not  fairly 
susceptible  of  any  other  interpretation.  In 
that  case  the  will  did  not  refer  to  the  power, 
and  made  no  reference  speclflcally  to  the 
property  which  was  subject  to  the  power, 
while  in  the  case  at  bar  the  will  does  not 
refer  specifically  to  the  property  which  was 
subject  to  the  power.  In  Hasten  t.  Kean,  4 
N.  G.  700.  7  Am.  Dec.  718,  it  is  ruled  that 
where  a  power  is  created  by  deed  empowering 
a  husband  to  appoint  to  whom  the  land  shall 
be  conveyed,  and,  In  case  of  his  death  be- 
fore bis  wife,  empowering  her  to  do  it,  there 
must  be  an  actual  appointment  in  the  mode 
Indicated,  and  not  merely  an  intention  in  the 
husband,  In  order  to  defeat  the  wife's  right 
of  appointment  Accordingly,  when  a  power 
requires,  among  other  requisites,  that  the 
trustee  should  convey  to  such  person  as  the 
husband  should  limit  or  appoint,  and  the  bus- 
band  executed  an  Instrument  of  writing  au- 
thorizing the  trustee  to  convey  to  whom  he 
pleases  in  his  discretion,  this  Is  not  an  exe- 
cution of  the  power,  nor  a  destruction  of  that 
subsequently  limited  to  the  wife. 

The  deeds  In  this  case  provide  that  "upon 
the  death  of  said  Sophia  A  PapIn,  the  said 
property  (If  the  said  Sophia  A.  Papln  shall 
not  have  otherwise  during  her  lifetime  dis- 
posed of  the  same,)  shall  be  conveyed  by  the 
said  party  of  the  second  part  to  such  person 
or  persons  as  the  said  Sophia  A.  Papin  may 
by  last  will  and  testament  direct,  with  such 
clauses,  conditions  and  reservations  as  she 
may  in  such  last  will  and  testament  re- 
quire, and  such  last  will  and  testament  in 
the  disposal  of  said  property  •  •  •  shall 
be  full  authority  for  said  party  of  the  second 
part  to  convey  said  property  in  the  manner 
that  she  may  direct  in  said  last  will  and 
testament."  It  will  be  noted  It  Is  only  In 
case  "the  said  Sophia  A.  Papin  should  not 
by  last  will  and  testament  have  directed 
the  disposal  of  said  property,  that  the  trus- 
tee shall  convey  the  same  to  the  said  Joseph 
li.  Papin,  If  living,  and  to  his  heirs  in  case 


of  his  death.  If  Mrs.  Yore  (Papin)  had  the 
power  to  dispose  of  the  property  under  the 
deeds  as  she  did  do  by  her  last  will  and 
testament  the  contingency  npon  which  the 
limitation  over  was  to  take  effect  never 
arose.  That  she  bad  such  power  Is  not  de- 
nied by  plalntlSs,  but  they  contend  that  it 
was  not  exercis.ed  as  directed  In  the  third 
paragraphs  of  the  deeds;  that  is,  that  the 
will  did  not  designate  any  person  or  persons 
to  whom  the  property  should  be  conveyed. 
That  Mrs.  Tore  made  no  such  specific  direc- 
tion in  her  last  will  and  testament  Is  in- 
disputable, but.  Instead  of  so  doing,  she  di- 
rected by  her  last  will  and  testament  that 
the  property  be  sold  and  the  proceeds  dis- 
tributed as  Indicated  in  her  wilL  By  the 
third  ■  paragraphs  In  the  deeds  the  property 
Is  to  be  "conveyed  to  such  person  or  persons 
as  the  said  Sophia  A.  Papin  may  by  last  will 
and  testament  direct,  with  such  clauses, 
conditions  and  reservations  as  she  may.  In 
such  last  will  and  testament  require."  That 
this  is  a  broad  power  must  be  conceded,  but 
it  is  made  still  broader  by  the  further  provi- 
sion in  the  deeds  to  the  effect  that  "snob 
last  will  and  testament  in  the  disposal  of 
said  property,  •  •  •  shall  be  full  ao- 
tborlty  for  the  said  party  of  the  second  part 
to  convey  said  property  in  the  manner  she 
may  direct  In  such  last  will  and  testament" 

Plaintiffs  admit  in  their  brief  that  Mrs. 
Papln  was  the  "donee  of  a  general  power  of 
appointment,  and  could  exercise  it  In  fa- 
vor of  whomsoever  she  pleased."  By  the 
ninth  clause  of  her  will  the  testatrix  directs 
and  empowers  her  executor  to  take  charge 
of  her  real  estate  on  Pine  street,  between 
Twelfth  and  Thirteenth  streets,  In  St  Louis, 
and  to  sell  the  same  at  public  or  private  sale 
for  cash,  or  part  cash  and  part  notes,  pay 
able  not  more  than  two  years  after  the  dat» 
of  sale,  and  which  notes  shall  be  secured  bj 
proper  first  lien  on  said  real  estate,  and  to 
apply  the  proceeds,  If  necessary,  to  satisfy 
certain  bequests  of  her  will,  and  to  pay  the 
balance  to  her  brother,  George  Spencer  Shaw. 
This  she  directs  to  be  done  through  her  ex- 
ecutor; but  it  is  not  left  to  him  to  decide 
whether  he  shall  sell  or  not,  and  he  acted 
in  pursuance  of  the  direction  in  the  will. 
By  the  words  "my  real  estate"  on  Pine  street, 
in  St  Louis,  the  testatrix,  in  her  will,  evi- 
dently referred  to  the  property  Involved  in 
this  litigation,  for  she  owned  no  other  teal 
estate. 

Plaintiffs  insist  that  Instead  of  executing 
the  power  herself,  Mrs.  Papin  delegated  Its 
execution  to  her  executor.  But  it  will  be 
observed  that  she  does  not  undertake  to  ex- 
ecute the  power  through  her  executor,  but 
on  the  contrary,  merely  directs  him  to  sell 
the  property  and  deliver  the  proceeds  to  her 
brother.  As  has  been  stated,  the  power  of 
testamentary  disposition  given  Mrs.  Papln 
by  the  deeds  Is  very  broad,  and  was  prac- 
tically the  same  power  of  disposition  that 
she 'had  of  any  real  estate  she  might  have 
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owned  In  ber  own  right,  and  she  was  strict- 
ly executing  the  power  when  she  directed  the 
property  to  be  sold  by  her  executor  and  the 
proceeds,  after  paying  certain  debts,  paid 
to  ber  brother.  The  power  to  appoint  es- 
tates In  land  authorized  a  direction  for  the 
sal*  of  it  and  a  distribution  of  the  pro- 
ceeds. "A  power  to  dispose  of  property  by 
will  •  •  •  includes  ex  vl  termini  any  and 
all  modes  of  disposal  which  a  will  Is  com- 
petent to  make,  except  so  far  as  the  power 
of  appointment  by  will  Is  qualified  or  re- 
stricted In  the  instrument  creating  It."  Har- 
ker  T.  Rellly,  4  Del.  Cb.,  loc.  cit  Tl  and  79. 
"A  general  power  of  appointment  may  be  ex- 
ercised In  fayor  of  wfaomsoever  donee  pleases, 
even  in  favor  of  the  donee  himself,  or  for  bis 
benefit,  or.  where  the  donee  is  a  married  wo- 
man. In  favor  of  the  husband."  22  Am.  & 
Bng.  Ency.  of  Law  (2d  Ed.)  pp.  1133,  1134. 

An  execotion  of  a  power  will  be  held  to 
have  been  Intended,  "where  there  has  been 
some  reference  In  the  will  or  other  Instru- 
ment to  the  power;  or  a  reference  to  the 
property  which  Is  the  subject  on  which  it  is 
to  be  executed;  or  where  the  provision  in 
the  will  or  other  Instrument  executed  by  the 
donee  of  the  power  would  otherwise  be  In- 
effectnal  or  a  mere- nullity;  in  other  words, 
it  would  have  no  operation  except  as  an  ex- 
ecution of  the  power."  Blagge  v.  Miles,  1 
Story.  428,  Fed,  Gas.  No.  1,479;  Lee  y. 
Simpson,  134  U.  S.  572,  10  Sup.  Ct.  631.  33 
L.  EkL  1038;  Tamer  v.  Tlmberlake,  63  Mo. 
371.  The  will  of  Mrs.  Tore  expressly  refer- 
red to  the  subject-matter  of  the  power ;  that 
Is,  tbe  property  on  Pine  street,  in  St.  Louis, 
as  she  had  no  other  real  property.  The  will 
Is  meaningless  unless  Its  efTect  Is  to  execute 
the  power  of  appointment  vested  in  ber  by 
said  deeds.  In  Pease  v.  Pilot  Knob  Iron  Co., 
49  Mo.  124,  it  is  held  that  the  execution  of  a 
power  Is  a  matter  of  Intention.  The  court 
said:  "An  intent  apparent  upon  tbe  face 
of  the  instrument  to  dispose  of  all  the  estate 
would  be  deemed  a  sufficient  reference  to  tbe 
power  to  make  the  instrument  operate  as  an 
execotion  of  It,  Inasmuch  as  the  words  of 
the  Instrument  cannot  otherwise  be  satis- 
fled."  CampbeU  y.  Johnson,  65  Mo.  439. 
And  It  has  been  held  that  a  reference  to  the 
property,  as  in  the  case  In  hand,  which  Is 
the  subject  on  which  the  power  Is  to  be  ex- 
ecuted, constituted  a  valid  execution  of  the 
power.  22  Am.  ft  E}ng.  Bncy.  of  Law  (2d 
Ed.)  p.  1116;  Cooper  v.  Haines,  70  Md.  282, 
17AtL78L 

PUIntitFs  concede  that  if  Mrs.  Yore  had 
devised  the  property  to  her  brother,  or  to 
any  other  named  person,  tlien  there  could  be 
no  doubt  that  tbe  title  would  have  passed 
to  her  appointee ;  but  contend  that  as  she  did 
not  do  that,  but  directed  the  property  to  be 
•old  and  the  proceeds  applied  to  the  pay- 
ment of  legacies,  if  necessary,  and  tbe  whole 
or  balance  of  the  proceeds  to  be  paid  to  ber 
brother,  the  power  was  not  well  executed, 
•Ithongh   Mn.   Xore   left  sufficient  personal 


property  to  pay  the  legacies.  Our  conclusion 
Is  that  tbe  power  was  well  executed,  upon 
the  ground  of  an  express  reference  by  Mrs. 
Yore  in  her  will  to  the  property  on  which 
the  power  was  to  be  executed,  and  upon  tbe 
further  ground  that  the  provision  of  tbe  will 
with  reference  to  the  power  would  have 
no  operation  except  as  an  execution  of  the 
power. 

Finding  no  reversible  error  in  the  record, 
tbe  Judgment  is  affirmed.    All  concur. 


HEMAN  CONSTRUCTION  CO.  r.  WA- 
BASH R.  CO.  et  al. 
(Supreme  Court  of  Missouri.     July  2,  1007.) 

1.  MUNICIPAI.  CORPOBATIONS  —  PUBLIO  lU- 
PR0VEMKNT8— SPECIAI,  ASSESSMENTS— NA- 
TURE. 

While  a  local  assessment  for  a  public  Im- 
provement is  not  a  tax  levied  for  general  rev- 
enue purposes,  within  the  constitutional  pro- 
vision requiring  uniformity  of  taxation,  it  is 
a  tax  in  the  sense  that  taxes  are  imposed  on 
individual  property  receiving  benefits  from  such 
improvements,  different  from  tiie  general  bene- 
fit enjojed  by  the  property  owner  in  common 
with  others. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {|  1003,  1004.] 

2.  Saue— Taxing  Poweb. 

Special  assessments  for  local  improvements 
are  a  constitutional  exercise  of  the  state's  tax- 
ing power. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol  36,  Municipal  Corporations,  {  1002.] 

S.  Same— Pebsonai.  Liabilitt. 

A  special  assessment  for  a  local  Improve- 
ment constitutes  a  lien  only  on  the  property 
assessed,  and  cannot  be  made  the  basis  of  a 
personal  judgment  against  the  property  owner. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Municipal  Corporations,  {   130-1.] 

4.  Same— Property  Subject  to  Assessicknt 

-Railroad  Right  of  Wat. 

Under  St.  Louis  Amended  City  Charter, 
art.  6,  §  14  [Ann.  St.  1906,  p.  4854],  providing 
that  "all  the  property  fronting  on  or  adjoining 
an  improvement  shall  be  subject  to  a  special  as- 
sessment therefor,"  property  part  of  a  railroad's 
right  of  way  contained  in  a  special  assessment 
district  is  subject  to  assessment. 

[Ed.  Note.— For  cases  in  pointy  see  Cent.  Dig. 
vol  36,  Municipal  Corporations,  |  1033.] 

Lamm  and  Fox,  JJ.,  dissenting. 

In  Banc.  Appeal  from  St  Louis 'Circuit 
Court;   Daniel  Q.  Taylor,  Judge. 

Action  by  tbe  Heman  Construction  Com- 
pany against  the  Wabash  Railroad  Company 
and  others.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.  Reversed  and  re- 
manded. 

Hickman  P.  Rodgers,  Hamilton  Orover, 
and  Chas.  W.  Bates,  for  appellant  Henry 
W.  Blodgett  for  respondents. 

BUROESS,  J.  This  is  a  suit  on  a  special 
tax  bill,  for  street  improvement  Issued  by 
the  city  of  St  Louis  in  favor  of  tbe  plain- 
tiff against  real  property  In  said  city  owned 
in  fee  by  the  defendant  railroad  company, 
and  upon  which  the  other  defendants  in  the 
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case  hold  Incumbrances  by  vray  of  deeds 
of  tmst,  part  of  whicb  property  Is  used  by 
Bald  defendant  railroad  company  as  part  of 
Its  right  of  way  over  which  It  operates  trains. 
The  origin  of  the  special  tax  bill  was  the 
enactment  of  an  ordinance  by  the  municipal 
assembly  of  the  city  of  St  Louis  providing 
for  the  paving  of  Audubon  avenue  with  vitri- 
fied brick,  between  Taylor  and  Euclid  ave- 
nues, In  said  city.  The  petition  Is  In  the 
usual  form  for  the  enforcement  of  a  special 
tax  bin  Issued  by  the  city  of  St.  Louis  for 
proportionate  cost  of  construction  of  a  street 
adjacent  to  the  property  of  the  defendant 
railroad  company.  It  alleges  the  Incorpora- 
tion of  the  various  defendants,  their  Inter- 
ests in  the  property,  which  Is  fully  describ- 
ed, the  particulars  of  the  tax  bill,  notice 
of  the  Issuance  thereof,  and  concludes  with 
prayer  for  Judgment  for  the  amount  of  the 
bill,  with  Interest  and  costs,  and  that  the 
same  be  declared  a  special  lien  against  the 
real  estate  described.  The  amended  answer 
of  the  defendant  railroad  company,  and  of 
all  the  other  defendants  answering,  sets  forth 
the  defenses:  First,  general  denial;  sec- 
ond, that  the  pretended  assessment  violates 
the  Constitution  and  laws  of  Missouri  and 
of  the  United  States ;  third,  exemption  from 
assessment;  fourth,  that  the  land  assessed 
is  exempt  because  a  part  of  a  right  of  way, 
and  therefore  a  public  highway;  fifth,  ex- 
emption from  said  assessment,  and  any  lien 
claimed  thereunder,  as  a  right,  privilege, 
title,  and  immunity  guarantied  under  the 
Constitution  and  laws  of  Missouri  and  of 
the  United  States  and  the  charter  of  the 
city  of  St.  Louis.  It  was  admitted  by  coun- 
sel that  the  special  tax  bill  sued  on.  No. 
19,690,  dated  November  7,  1903,  and  which 
was  introduced  In  evidence  without  objec- 
tion, was  signed  by  the  proper  officers  of  the 
city  of  St.  Louis,  and  that  said  tax  bill  re- 
mains unpaid;  that  notice  of  Issuance  of 
the  said  tax  bill  was  duly  given  to  defend- 
ants by  plaintiff,  and  that  on  the  5th  day 
of  April,  1904,  defendant,  the  Wabash  Rail- 
road Company,  was  duly  served  with  notice 
to  the  effect  that,  owing  to  Its  failure  to  pay 
the  first  installment  of  said  tax  bill  within 
the  time  provided  by  law,  plaintiff,  as  hold- 
er of  said  bill,  had  exercised  its  option  and 
declared  the  entire  bill  to  be  Immediately 
due  and  collectible.  The  evidence  shows 
that  the  main  line  of  the  Wabash  Railroad, 
on  which  its  trains  pass  eastward  and  west- 
ward, runs  on  and  along  the  length  of  the 
strip  of  land  in  question,  but  that  a  por- 
tion of  same,  fronting  25  feet  on  Euclid  ave- 
nue and  extending  eastwardly  between  paral- 
lel lines  at  least  250  feet,  had  no  tracks  up- 
on It  at  the  time  of  the  assessment  and  trial. 
Defendant  offered  evidence  showing  that  It 
had  paid  certain  special  tax  bills  arising  out 
of  the  same  street  improvements,  and  which 
were  .assessed  against  its  groimd  fronting 
Euclid  and  Audubon  avenues,  laid  off  and 
platted  as  lots,  and  upon  which  no  railroad 


tracks  were  laid,  and  which  was  not  used 
for  railroad  purposes.  The  cause  was  tried 
without  a  jury.  At  the  conclusion  of  the 
evidence,  plaintiff  asked  the  court  to  declare 
the  law  as  follows:  "The  court,  sitting  as  a 
jury,  declares  the  law  to  be  that  the  special 
tax  bill  offered  and  received  in  evidence 
makes  a  prima  fade  case  for  plaintiff,  and 
that.  It  being  admitted  that  defendants  are 
the  owners  in  fee  of  the  property  described 
in  said  tax  bill,  the  mere  fact  that  railroad 
tracks  are  laid  on  portions  of  said  ground 
and  constitute  a  part  of  <the  main  line  of 
the  Wabash  Railway  Company  between  St. 
Louis  and  Kansas  City  is  no  defense  to 
plaintiff's  cause  of  acQon ;"  which  requested 
declaration  of  law  the  court  refused  to  give, 
and  plaintiff  duly  excepted.  At  the  instance 
of  defendants,  the  court  declared  the  law 
as  follows :  "The  court  gives,  at  the  request 
of  defendants,  the  instruction  that  under  the 
pleadings  and  all  evidence,  plaintiff  Is  not 
entitled  to  recover;"  to  the  giving  of  whicb 
declaration  of  law  plaintiff  duly  excepted. 
At  the  same'term  of  court  Judgment  was  ren- 
dered against  plaintiff  and  In  favor  of  de- 
fendants for  costs,  from  which  Judgment 
plaintiff,  after  filing  an  unsuccessful  motion 
for  a  new  trial,  appealed  to  this  court  Sec- 
tion 6,  art.  10,  Const.  Mo.,  provides:  "All 
railroad  corporations  in  this  state,  or  doing 
business  therein,  shall  be  subject  to  taxation 
for  state,  county,  school,  municipal  and  oth- 
er purposes,  on  the  real  and  personal  proper- 
ty owned  or  used  by  them,  and  on  their  gross 
earnings,  their  net  earnings,  their  franchises 
and  their  capital  stock." 

While  a  dlstincticm  is  made  between  local 
assessments  and  taxes  levied  for  general 
revenue  purposes,  in  that  an  assessment  for 
a  local  improvement  Is  not  a  tax  within  the 
meaning  of  the  constitutional  provision  re- 
quiring uniformity  of  taxation,  it  Is  in  a  sense 
a  tax,  not  however,  for  the  purpose  of  sus- 
taining the  government,  but  imposed  upon 
Individual  property  upon  the  theory  that  such 
property  receives  a  E^eclal  benefit  different 
from  the  general  one  which  the  owner  enjoys 
in  common  with  others;  In  other  words,  an 
assessment  for  benefits.  That  portion  of  sec- 
tion 14,  art  6,  of  the  amended  charter  of  the 
city  of  St  Louis,  under  which  the  assessment 
In  this  case  was  made,  is  as  follows:  "Spe- 
cial taxes  for  the  improvements  of  streets, 
avenues  and  public  highways  shall  be  levied 
and  assessed  as  follows:  The  total  cost  of 
grading  and  preparing  the  roadbed  for  the 
superstructure,  placing  foundation,  curbing, 
guttering,  roadway  paving  and  crosswalks 
for  the  street  embraced  in  the  improvement 
including  all  intersections  of  streets  and  al- 
leys, shall  be  ascertained  and  erne-fourth 
thereof  shall  t>e  levied  and  assessed  upon  all 
the  property  fronting  upon  or  adjoining  the 
improvement  in  the  proportion  that  the  front- 
age of  each  lot  so  fronting  or  adjoining 
bears  to  the  total  aggregate  of  frontage  of 
all  lots  or  parcels  of  ground  frontlnc  upon 
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or  adjoining  the  Improrement,  and  the  re- 
maining three-fonrths  of  the  cost  so  ascer- 
tained shall  be  levied  and  assessed  as  a  spe- 
cial tax  upon  all  the  property  In  the  dis- 
trict to  be  defined  and  bounded  as  herein- 
after provided,  In  the  proportion  that  the 
area  of  each  lot  or  parcel  of  ground  or  the 
part  of  such  parcel  of  ground  lying  within 
the  district  bears  to  the  total  area  of  the 
district,  exclusive  of  streets  and  alleys.  The 
districts  herein  referred  to  shall  be  establish- 
ed as  follows:  A  line  shall  be  drawn  mid- 
way between  the  street  to  be  improved  and 
the  next  parallel  or  oonvergiug  street  on  each 
side  of  the  street  to  be  improved,  which  line 
shall  be  the  boundary  of  the  district,  except 
as  hereinafter  provided,  namely:  If  the  prop- 
erty adjoining  the  street  to  be  improved  Is 
divided  into  lots,  the  district  line  shall  be  so 
drawn  as  to  include  the  entire  depth  of  all 
lots  fronting  on  the  street  to  be  Improved.  If 
the  line  drawn  midway  as  above  described 
would  divide  any  lot  lengthwise  or  approxi- 
mately lengthwise,  and  the  average  distance 
from  the  midway  line  so  drawn  to  the  near- 
er boundary  line  of  the  lot  la  less  than  twen- 
ty-flve  feet,  the  district  line  shall  In  sncb 
case  diverge  to  and  follow  the  said  nearer 
boundary  line.  If  there  is  no  parallel  or  con- 
verging street  on  either  side  of  the  street 
to  be  Improved,  the  district  line  shall  be 
drawn  three  hundred  feet  from  and  parallel 
to  tbe  street  to  be  Improved;  but  if  there 
be  a  parallel  or  converging  street  on  one  side 
of  the  street  to  be  Improved  to  fix  and  locate 
the  district  line,  then  the  district  line  on  the 
other  dde  shall  be  drawn  parallel  to  the 
street  to  be  improved  and  at  the  average 
distance  of  the  opposite  district  line  so  fixed 
and  located.  Provided,  that  If  any  property 
In  a  district  established  as  herein  provided 
Is  not  liable  to  special  assessment,  the  city 
shall  pay  the  proportion  of  cost  of  the  im- 
provement which  would  have  been  assessed 
against  sncb  property.  All  of  the  property  in 
the  lots,  blocks  or  tracts  of  land  lying  be- 
tween the  street  to  be  Improved  and  the  dis- 
trict lines  established  as  above  specified, 
shall  constltnte  the  district  aforesaid."  It 
will  be  noted  that  this  section  expressly  pro- 
vides that  "all  the  property"  in  the  district  to 
be  defined  and  bounded  as  therein  provided 
shall  be  subject  to  special  taxes  for  the  im- 
provements of  streets,  avenues,  and  public 
highways  It  exempts  no  property  from  Its 
operation,  and.  If  the  defendant  railway  com- 
pany is  exempt  from  the  taxes  sued  for,  the 
Irarden  rests  upon  it  to  show  why  It  Is  so 
exempt. 

Under  the  law  of  this  state,  as  declared  by 
the  higher  courts,  it  is  well  settled  that  spe- 
cial assessments  for  local  Improvements  are 
a  constitutional  exercise  of  the  taxing  power 
(Garrett  v.  St.  l/ouis,  25  Mo.  505,  69  Am.  Dec. 
475;  Heman  v.  Allen,  156  Mo.  534,  67  8.  W. 
559:  Barber  Asphalt  Paving  Co.  v.  French, 
158  Mo.  534,  58  S.  W.  984,  54  li.  R.  A.  492 : 
a  c  181  U.  S.  324,  21  Sup.  Ct  625,  45  L.  Ed. 


879),  and  that  "It  Is  within  the  power  of 
the  Legislature  of  the  state  to  create  special 
taxing  districts,  and  to  charge  the  cost  of 
local  Improvements,  in  whole  or  In  part,  up- 
on the  property  in  said  district,  either  accord- 
ing to  valuation  or  superficial  area  of  front- 
age" (Webster  v.  Fargo,  181  U.  S.  394,  21 
Sup.  Ct.  623,  645,  45  L.  Ed.  912;  Prior  v. 
Construction  Co.,  170  Mo.  439,  71  S.  W.  205 ; 
Asphalt  Paving  Co.  v.  French,  snpra;  Spen- 
cer v.  Merchant,  125  U.  S.  345,  8  Sup.  Ct. 
921,  31  L.  Ed.  763;  Egyptian  Levee  Co.  v. 
Hardin,  27  Mo.  495, 72  Am.  Dec.  27Q.  "It  has 
also  been  ruled  that  the  provisions  of  article 
10  of  the  Constitution  of  Missouri,  in  regard 
'to  taxation,  are  applicable  only  to  taxation 
,  in  the  ordinary  acceptation  of  the  term,  and 
are  Inapplicable  to  these  special  assessments" 
(Farrar  v.  St.  Louis,  80  Mo.  379,  and  cases 
cited),  and  the  same  rule  is  held  as  to  sec- 
tions 8,  4  and  11,  as  to  the  uniformity  of 
taxation  (Farrar  v.  City  of  St.  Louis,  swpra; 
City  of  St.  Joseph,  to  Use,  v.  Owen,  110  Mo. 
445,  19  S.  W.  713). 

It  Is  insisted  by  defendant  that  the  tax 
bill  sued  on  has  no  life  except  as  a  lien  upon 
the  specific  property  described  therein,  and 
that  unless  the  lien  sought  to  be  enforced 
can  attach  to  the  specific  property  described 
In  the  petition  and  tax  bill  there  can  be  no 
recovery,  because  there  can  be  no  personal 
Judgment  In  this  state  there  Is  no  personal 
liability  of  the  property  owner  for  special 
assessments,  hence  special  taxes  therefor  are 
a  charge  against  the  property  only.  But  It 
is  contended  that  in  the  case  at  bar  the  lien 
would  have  to  be  enforced  against  a  frac- 
tional part  of  a  railroad  right  of  way,  which 
would  be  against  public  policy,  and  could 
not  be  done  unless  authorized  by  the  Legisla- 
ture in  language  not  to  l>e  doubted.  Such 
Is  the  doctrine  announced  In  the  case  of 
Sweaney  v.  Kansas  City  Ry.  Co.,  54  Mo.  App. 
266,  upon  which  defendant  relies  as  sustain- 
ing Its  position.  This  decision  Is  bottomed 
upon  Dunn  y.  RailroBd,  24  Mo.  498;  Aber- 
cromble  v.  Ely,  60  Mo.  28;  Schulenburg  v. 
Railroad,  67  Mo.  442 ;  Knapp  v.  Railroad,  74 
Mo.  378 ;  and  Skrainka  v.  Rohan,  18  Mo.  App. 
344— with  respect  to  which  it  Is  said:  "These 
were  cases  mainly  for  the  enforcement  o^f 
mechanics'  liens  against  railroad  bridges, 
d^ot  buildings,  and  the  like,  based  on  the 
general  provisions  of  the  mechanic's  lien  law 
allowing  such  liens  for  labor  and  materials 
furnished  for  all  buildings,  erections,  im- 
provements, etc.  It  was  admitted  that  the 
erections  of  the  railroad  might  come  under 
the  terms  'buildings'  or  'Improvements'  of 
the  mechanic's  Hen  law,  but  yet  it  was  said 
to  be  against  the  policy  of  the  law  to  permit 
the  enforcement  of  a  lien  against  a  detached 
portion  of  a  railroad.  The  railroad  Is  declar- 
ed public  in  its  nature;  that  if  a  portion  of 
Its  right  of  way  was  thus  allowed  to  be  taken 
its  capacity  for  serving  the  public  would 
be  destroyed;  hence  It  was  said  'that  It  is 
better  to  suffer  a  mischief  which  Is  peculiar 
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to  one  than  an  inconvenience  which  may 
I>rejudlce  ma^y.'  Dunn  t.  Railroad,  24  Mo. 
495."  Practically  the  same  rule  is  announced 
in  McOatcheon  t.  Pac.  Ry.  Co.,  72  Mo.  App. 
271. 

Where  words  of  general  description  are 
used  In  reference  to  taxation,  such  as  "all 
property,"  they  include  everything  of  that 
kind  not  expressly,  or  by  necessary  implica- 
tion, excepted.  State  ex  rel.  v.  Keol^uli  & 
Western  R.  R.  Co.,  153  Mo.  157,  54  S.  W. 
559,  77  Am.  St.  Rep.  704.  So  that  there  can 
be  no  doubt  that  the  words  "all  property," 
.  as  used  iu  the  city  charter,  include  all  rail- 
road property;  and  railroad  rights  of  way 
being  private  real  property,  they  are,  unless 
specially  exempted,  subject  to  asssessment 
for  local  improvement  uuder  the  terms  of 
section  14  of  article  C  of  the  amended  charter 
of  the  dty  of  St  Louis. 

In  the  case  of  Northern  Indiana  R.  R. 
Co.  v.  Connelly,  10  Ohio  St  159,  the  ques- 
tion was,  whether  lands  which  bad  been 
condemned  for  railroad  purposes  before  the 
making  of  a  street  Improvement,  ui^on  which 
lands  the  railroad  track  was  built  after  the 
Improvement  was  completed,  and  which  lands 
crossed  the  Improved  street  at  right  angles, 
were  liable  to  assessment  for  the  Improve- 
ment It  was  held  that  the  assessment  was 
valid.  The  court,  after  stating  that  railroad 
tracks  are  liable  for  general  taxes,  said :  "If 
railroad  tracks  are  taxable  for  general  pur- 
poses, it  is  difficult  to  perceive  why  they 
should  not  be  subject  also  to  special  taxes 
or  assessments.  The  company,  to  advance  its 
own  Interests,  has  seen  fit  to  appropriate  to 
its  use  ground  within  the  corporate  limits  of 
the  city  of  Toledo,  and  over  which  that  city 
had  the  power  of  making  assessments  to  de- 
fray the  expenses  of  local  Improvements,  and 
why  should  not  the  company  be  held  to  have 
taken  it  cum  onere?  A  citizen  would  scarcely 
claim  exemption  because  he  had  devoted  his 
lot  to  uses  which  the  improvement  could  not 
in  any  way  advance,  and  we  see  no  good  rea- 
son why  a  railroad  company  should  be  per- 
mitted to  do  so.  *  •  •  But  it  is  said  that 
assessments,  as  distinguished  from  general 
taxation,  rest  solely  upon  the  idea  of  equiva- 
lents, a  compensation  proportioned  to  the 
special  benefits  derived  from  the  improve- 
ments, and  that  in  the  case  at  bar,  the  rall- 
rad  company  is  not,  and  in  the  nature  of 
things  cannot  be,  benefited  by  the  improve- 
ment. It  is  quite  true  that  the  right  to  im- 
pose such  special  taxes  is  based  upon  a  pre- 
sumed equivalent;  but  it  by  no  means  fol- 
lows that  there  must  be  in  fact  such  full 
equivalent  In  every  Instance,  or  that  its  ab- 
sence will  render  the  assessment  invalid. 
•  •  ♦  No  general  rule,  therefore,  could  be 
laid  down  which  would  do  equal  and  exact 
Justice  to  all.  The  Legislature  have  not  at- 
tempted so  vain  a  ttdng,  but  have  prescribed 
two  different  modes  in  which  the  assessment 
may  be  made,  and  left  the  city  authorities 
free  to  adopt  either.    The  mode  adopted  by 


the  council  becomes  the  statutory  equivalent 
for  the  benefits  conferred,  although  in  fact 
the  burden  imposed  may  greatly  preponder- 
ate. In  such  case.  If  no  fraud  intervene,  and 
the  assessment  does  not  substantially  exhaust 
the  owner's  Interest  In  the  land,  his  remedy 
would  seem  to  be  to  procure,  by  a  timely  ai>- 
peal  to  the  city  authorities,  a  reduction  of  the 
special  assessment  and  its  imposition,  in 
whole  or  In  part  upon  the  public  at  large." 
The  same  rule  is  announced  in  the  case  of 
Pern  &  Indianapolis  R.  R.  Co.  v.  Hanna  et 
al.,  68  Ind.  562. 

In  the  case  of  City  of  Chicago  v.  Baer,  41 
III.  306,  it  is  held  that  a  street  railway  was 
subject  to  assessment  for  the  Improvement  of 
the  street  upon  which  it  was  located. 

In  Chicago  City  Railway  Go.  v.  City  of 
Chicago,  90  111.  573,  32  Am.  Rep.  64,  It  was 
held  that  the  right  of  way,  right  of  occupancy, 
franchise,  and  Interest  in  a  street  railway 
company  having  a  track  in  a  street  under  a 
charter  of  the  Legislature  and  under  a  con- 
tract with  the  city  council  is  a  property,  and 
as  such  is  liable  to  be  assessed  for  benefits  in 
the  widening  of  the  street  upon  which  it  runs 
Its  cars  the  same  as  any  other  proi)erty  bene- 
fited by  the  proposed  improvement  To  the 
same  effect,  Cicero  Ry.  Co.  v.  City  of  Chica- 
go, 176  111.  501,  52  N.  E.  886. 

In  Atchison,  T.  &  S.  P.  R.  R.  Co.  v.  Peter- 
son et  al.,  51  Pac.  290,  58  Kan.  818,  It  Is  held 
that  the  right  of  way  and  switchyards  of  a 
railroad  company  are  liable  for  an  assessment 
to  contribute  to  the  expense  of  local  Improve- 
ments such  as  sewers  and  the  like.  The 
same  rule  is  announced  in  Illinois  Central  R. 
R.  Co.  V.  East  Lake  Fork  Drainage  Commis- 
sioners, 129  III.  417,  21  N.  E.  925;  Wabash, 
etc.,  Ry.  Co.  v.  East  Lake  Pork  Drainage 
Commissioners,  134  111.  389,  25  N.  E.  781,  10 
L.  R.  A.  285. 

It  was  held  in  the  case  of  Louisville  &  N. 
R.  R.  Co.  V.  Barber  Asphalt  Paving  Co.,  76 
S.  W.  1097,  116  Ky.  856,  that  the  right  of  way 
of  the  railroad  company  is  liable  to  assess- 
ment for  a  street  improvement  See,  also, 
Figg  V.  Louisville  &  N.  R.  R.  Co.,  76  S.  W. 
269,  116  Ky.  135 ;  Orth  v.  B.  B.  Park  &  Co.. 
70  S.  W.  200,  117  Ky.  779;  Commissioners 
of  Chatham  County  v.  Seaboard  Air  Line,  133 
N.  C.  210,  45  S.  E.  506;  Minneapolis,  etc.,  Ry. 
Co.  V.  Lludqulst,  119  Iowa,  144,  93  N.  W.  103. 

In  City  of  Ludlow  v.  Trustees  of  Cincinnati 
Southern  Ry.  Co.,  78  Ky.  357,  suit  was  brought 
by  the  contractor,  J.  W.  Rich,  against  the  ap- 
pellant and  the  trustees  of  the  Cincinnati 
Southern  Railway  Company  to  recover  an  as- 
sessment made  by  the  city  upon  a  lot  belong- 
ing to  the  trustees  and  abutting  on  the  Improv- 
ed street.  The  trial  court  held  that  the  lot  was 
necessary  for  the  oiieration  and  maintenance 
of  the  railway,  and  refused  to  subject  it  to 
the  payment  of  the  claim,  and  rendered  Judg- 
ment against  the  city.  Upon  appeal,  the  cor- 
rectness of  that  ruling  was  questioned.  The 
court  said :  "While  assessments  of  this  char- 
acter, as  distinguished  from  general  taxation, 
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rest  npon  the  basis  of  benefits  or  presumable 
t>eneflta  to  the  property  assessed,  It  Is  not  es- 
sfDtial  to  tbelr  validity  tbat  actual  enhance- 
ment in  value,  at  otber  benefit  to  the  owner, 
^ball  be  shown.  The  passage  of  the  ordi- 
nances by  the  city  coondl,  under  the  power 
^mnted  in  the  charter.  Is  conclusive  of  the 
propriety  of  the  Improvement,  and  of  the 
question  of  benefit  to  the  owners  of  abutting 
property.  Northern  Indiana  R.  E.  Co.  v. 
Connelly.  10  Ohio  St.  ISi.  Absolute  equality 
In  the  distribution  of  such  burdens  cannot  be 
attained.  An  approximation  to  equality  is  all 
tliat  is  possible,  but  in  reaching  this  point 
the  present  or  prospective  use  of  the  property 
cannot  enter  into  the  calculation."  It  was 
held  by  the  court  in  that  case  that  the  city 
of  Ludlow  having  levied  an  assessment  upon 
all  real  estate  lying  upon  a  certain  street 
within  its  limits,  for  the  purpose  of  Improv- 
ing the  street,  a  lot  upon  the  street  owned  by 
the  appellee,  the  ClDclnnatl  Southern  Rail- 
way Company,  was  subject  to  the  assessment, 
and  tbat  the  fact  tbat  the  lot  was  the  prop- 
erty of  a  railway  company,  and  used  for  rail- 
road purposes,  furnished  no  more  reason  yfhy 
it  should  be  exempted  from  an  assessment 
tban  if  It  belonged  to  a  natural  person. 

In  Louisville,  eta,  Ry.  Co.  v.  Barber  As- 
lihalt  Paving  Co.,  197  U.  S.  430,  28  Sup.  Ct 
■m,  49  L.  Bd.  819,  it  is  said:  "There  is  a 
iook  of  logic  when  it  is  said  tbat  special 
aaaeesments  are  founded  on  special  benefits, 
and  that  a  law  which  makes  it  possible  to 
assess  beyond  the  amount  of  the  special  bene- 
fit attempts  to  rise  above  its  source.  But 
tbat  mode  of  argument  assumes  an  exactness 
in  -the  premises  which  does  not  exist.  The 
foandatlon  of  this  familiar  form  of  taxation 
is  a  question  of  theory.  The  amount  of  bene- 
fit which  an  improvement  will  confer  upon 
particular  land,  indeed  whether  It  is  a  bene- 
fit at  all,  is  a  matter  of  forecast  and  estimate. 
In  its  general  aspects  at  least  it  Is  peculiarly 
a  thing  to  be  decided  by  those  who  make  the 
law.  The  result  of  the  supposed  constitu- 
tional principle  is  simply  to  shift  the  burden 
to  a  somewhat  large  taxing  district,  the  mu- 
nicipality, and  to  disguise,  rather  tban  to 
answer,  the  theoretic  doubt  It  is  dangerous 
to  tie  down  Legislatures  too  closely  by  Judi- 
cial constructions  not  necessarily  arising  from 
the  words  of  the  Constitution.  Particularly 
it  is  Important  for  this  court  to  avoid  extract- 
ing from  the  very  general  lang^iage  of  the 
lunrteenth  amendment  a  system  of  delusive 
exactness  in  order  to  destroy  methods  of  tax- 
ation which  were  well  known  when  the 
amendment  was  adopted,  and  which  It  Is 
safe  that  no  one  then  supposed  would  be  dis- 
turbed. •  •  •  Tbat  apart  from  the  spe- 
rifie  me  to  wblcb  tbis  land  is  devoted  land  in 
a  good-sized  city  generally  will  get  a  benefit 
ftom  having  the  streets  about  it  paved,  and 
that  this  benefit  generally  will  be  more  than 
tie  cost,  are  propositions  which,  as  we  have 
ilready  implied,  a  L«gislature  is  warranted  in 
adopting.    But  If  ■*>  ^®  *"*  "'  opinion  that 


the  Legislature  is  warranted  in  going  one 
step  further  and  saying  that  on  the  question 
of  benpflt  the  land  shall  be  considered  simply 
In  its  general  relations  and  apart  from  Its 
particular  use.  On  the  question  of  benefits, 
the  present  use  is  simply  a  prognostic,  and 
the  plea  a  prophecy.  If  an  occupant  could 
not  escape  by  professing  his  desire  for  soli- 
tude and  silence,  the  Legislature  may  make 
a  similar  desire  fortified  by  structures  equal- 
ly Ineffective.  It  may  say  that  it  is  enough 
tbat  the  land  could  be  turned  to  purposes  f^r 
which  the  paving  would  increase  its  value. 
Indeed,  it  is  apparent  that  the  prophecy  in 
the  answer  cannot  be  regarded  as  absolute, 
even  wlille  the  present  use  of  the  land  con- 
tinues; for  no  one  can  say  that  changes 
might  not  make  a  station  desirable  at  this 
point.  In  wliich  case  the  adv.Tiituges  of  a  par- 
ed street  could  not  be  denied.  We  are  not  , 
called  upon  to  say  tliat  we  think  the  assess- 
ment fair.  But  we  are  compelled  to  declare 
that  It  does  not  go  beyond  the  bounds  set  by 
the  fourteenth  amendment  of  the  Constitution 
of  the  United  States." 

JuQge  Elliott  in  his  work  on  Rallronds,  | 
7S6,  says:  "There  Is  a  conflict  in  the  ad- 
judicated cases  as  to  whether  or  not  the  right 
of  way  of  a  railroad  company  is  subject  to 
local  assessment.  The  question  has  been  dis- 
cussed in  a  great  number  of  Instances,  and 
different  conclusions  reached  In  apparently 
similar  cases.  •  The  latest  authorities  on  the 
subject,  however,  recognize  what  we  believe 
to  be  the  true  rule,  and  that  la,  tbnt  when  the 
right  of  way  receives  a  benefit  from  the  im- 
provements for  which  the  assessment  is 
levied,  and  there  is  no  statute  exempting  tiie 
railroad  company  from  local  assessments  iu 
clear  and  unequivocal  terms,  it  Is  subject  to 
assessment" 

After  discussing  the  adjudications  which 
bold  that  the  right  of  way  of  a  railroad  com- 
pany may  be  assessed  for  local  improve- 
ments. Gray,  in  bl^  work  on  Limitation  of 
Taxing  Power  and  Public  Indebtedness,  i 
1913,  says:  "On  the  other  side  are  several 
respectable  authorities.  If  they  be  closely 
examined,  however.  It  will  be  foimd  that  the 
question  was  one  of  fact  In  the  particular 
cases."  The  author  then  cites  City  of 
Bridgeport  v.  New  York,  etc.,  Uy.  Co.,  ."JO 
Conn.  255,  4  Am.  Rep.  63;  Detroit,  etc.,  Ry. 
Co.  V.  City  of  Grand  Rapids,  IOC  MicU.  13, 
63  N.  W.  1007,  28  L.  R.  A.  793,  58  Am.  St. 
Rep.  4CC;  Philadelphia  v.  Philadelphia,  etc., 
Ry.  Co.,  33  Pa.  43;  Junction  Ry.  Co.  v.  Phila- 
delphia, 88  Pa.  424 ;  Borough  of  Mt  Pleasant 
V.  Baltimore  ft  Ohio  Uy.  Co.,  138  Pa.  305.  20 
Ati.  1052,  11  L.  R.  A.  520;  Allegheny  City 
V.  Western  Penna.  Ry.  Co.,  138  Pa.  375,  21  Ati. 
763;  Chicago,  etc.,  Ry.  Co.  v.  City  of  Ot- 
tumwa,  112  Iowa,  300,  83  N.  W.  1074,  51  L, 
R.  A.  763;  Chicago,  etc.,  Ry.  Co.  v.  City  of 
Milwaukee,  89  Wis.  500,  62  N.  W.  417,  28  L. 
R.  A.  249,  New  Jersey,  etc..  By.  Co.  v.  City 
of  Elizabeth,  37  N.  J.  Law,  330;  Patersou, 
etc.,  Ry.  Co.  T.  City  of  Passaic,  54  N.  J.  Law, 
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340,  23  Atl.  945;  City  of  Boston  t.  Boeton, 
etc.,  By.  Co..  170  Mass.  95,  49  N.  E.  95.  In 
each  of  these  cases  the  question  was  one  of 
fact ;  that  is,  absence  of  benefit  to  the  proper- 
ty against  which  the  asssssment  was  made. 

Nor  Is  the  right  of  way  of  defendant  ex- 
empt from  local  assessment  for  benefits  up- 
on the  ground  that  by  section  14,  art  12,  of 
the  Constitution  of  Missouri,  and  sections 
1127  and  1128,  Eev.  St  1899  [Ann.  St  190G, 
p.  972],  railways  are  declared  to  be  public 
highways.  In  passing  upon  this  question  In 
City,  to  Use,  v.  Eddy,  123  Mo.  546,  27  8.  W. 
471,  Gantt,  P.  J.,  speaking  for  the  court 
said:  "The  declaration  in  the  Constitution 
that  railways  In  this  state  are  'public  high- 
ways,' in  the  connection  in  which  It  appears, 
obviously  was  not  Intended  to  throw  them 
open  as  thoroughfares  for  pedestrians.  Its 
object  was  to  lay  a  foundation  for  certain 
kinds  of  legislative  regulation  of  railways, 
but  not  to  change  the  nature  of  the  railroad 
property,  or  to  divert  it  from  the  general 
purpose  for  which  it  was  designed.  Nor  Is  It 
In  any  sense  a  warrant  to  use  the  cars  of  the 
railway  company  without  the  payment  of 
reasonable  tells  and  in  defiance  of  the  man- 
agement and  regulation  of  the  company. 
*  *  *  Neither  is  the  position  of  defendants 
true,  that,  because  they  are,  by  the  Con- 
stitution, 'public  highways,'  all  of  their  prop- 
erty Is  exempt  from  special  assessment.  Just 
as  a  public  state  or  county  road  would  be. 
The  railroad  of  the  company  is  not  in  this 
extreme  sense  the  work  of  the  state.  The 
roadbed  and  the  depot  grounds  are  not  pub- 
lic property  managed  by  the  company  as  an 
agent  of  the  state.  On  the  contrary,  the  com- 
pany is  a  private  corporation;  its  stock  is 
the  private  property  of  its  stockholders,  who, 
as  such,  own  Its  property.  Because  its  func- 
tion Is  to  serve  the  public  as  a  public  carrier 
the  state  has  invested  It  with  the  power  of 
eminent  domain  and  reserved  to  itself  the 
power  of  visitation  and  regulation  to  protect 
the  public  so  as  to  secure  reasonable  fares 
and  tariffs  and  proper  police  regulation,  but 
the  stockholders,  not  the  state,  pay  for  its 
property  and  easements,  and  It  becomes  their 
property.  The  state  taxes  all  of  its  property 
for  general  governmental  purposes,  so  that, 
while  for  many  beneficial  purposes  It  is  a 
'highway,'  it  is  misleading  to  speak  of  It 
as  a  highway  in  the  strict  sense  of  exemption 
from  taxation,  because  this  power  is  reserved 
to  the  state,  and  is  constantly  exercised  over 
all  of  Its  property.  The  courts  have  dltCered 
widely  In  their  opinions  on  this  subject,  even 
as  to  taxing  the  right  of  way  for  local  Im- 
provements, but  tbe  case  In  hand  does  not 
call  for  an  expression  on  the  last  proposi- 
tion." 

If  the  right  of  way  Is  taxable  for  general 
purposes,  It  Is  somewhat  difficult  to  see  why 
It  may  not  be  assessed  for  local  improve- 


ments from  which  It  is  presumed  to  derive 
some  special  benefits  not  enjoyed  by  tbe 
general  public.  If  an  improvement  is  to  b» 
made,  the  benefit  of  which  is  local,  the  prop- 
erty benefited  thereby  should,  upon  every 
principle  of  Justice,  bear  the  burden.  While 
the  few  ought  not  to  be  taxed  for  the  benefit 
of  the  whole,  nelth^  sfiould  the  whole  be 
taxed  for  the  benefit  of  the  few.  General 
taxation  for  a  mere  local  purpose  is  mani- 
festly unjust  It  imposes  a  burden  upon 
those  not  benefited  by  the  Improvement  Tbe 
ordinance  having  expressly  imposed  tbe 
burden  upon  "all  property"  In  tbe  district 
specially  benefited  by  the  Improvement, 
without  exempting  any,  the  question  la 
whether  an  exemption  ought  to  be  Intplied  by 
the  courts  in  favor  of  the  railroad  right  of 
way.    We  think  not 

Our  conclusion  is  that,  according  to  tbe 
decided  weight  of  authority  and  the  better 
reason,  the  right  of  way  of  the  defendant 
was  properly  assessed  for  local  improve- 
ments, and  that  the  declaration  of  law  asked 
by  plalntifC  should  have  been  given,  and  the 
declaration  of  law  given  at  the  instance  of 
defendant  refused.  It  follows  that  in  so  far 
as  the  case  of  Bweaney  v.  Kansas  City  Bali- 
way  Co.,  64  Mo.  App.  2G5,  Is  taken  as  au- 
thority for  tbe  contention  that  the  right  of 
way  of  the  defendant  company  cannot  be 
charged  with  the  lien  of  the  q>eclal  tax  bill 
sued  on  for  street  improvements  made  under 
the  charter  of  the  city  of  St  Louis,  it  is 
overruled. 

As  to  the  proposition  urged  against  thla 
lien,  that  the  roadbed  or  right  of  way  of 
the  defendant,  or  a  part  thereof,  could  not 
be  sold  under  execution  to  satisfy  any  Judg- 
ment which  may  be  rendered  in  favor  of 
plaintiff  in  this  case,  it  Is  not  necessary  for 
us  to  express  an  opinion  at  this  time.  What 
we  do  hold  is  that,  under  the  charter  and 
ordinance,  the  tax  bill  sued  on  In  this  case 
Is  a  lien  against  that  part  of  the  right  of 
way  of  the  defendant  company  described  In 
the  tax  bill.  We  do  not  feel  called  upon  to 
determine  how  such  Judgment  can  be  enforc- 
ed, but  it  Is  probable  that  counsel  will  be 
able,  if  necessary,  to  accomplish  such  result 
As  a  general  rule,  "where  there  Is  a  right 
there  Is  a  remedy"  (2  Dillon's  Municipal 
Corporations  [4tb  Ed.]  f  822;  Mclnerny  v. 
Reed,  23  Iowa,  410;  Lima  t.  L.  Cem.  As- 
sociation, 42  Ohio  St  128,  61  Am.  Bep.  809; 
New  Tork  t.  Colgate,  12  N.  T.  140),  and 
this  case,  we  think,  forms  no  exception  to 
that  rule.  Our  conclusion  Is  that  the  Judg- 
ment should  be  reversed  and  the  cause  re- 
manded.   It  is  so  ordered. 

GANTT,  C.  J.,  and  VALLIANT,  GBAVBS, 
and  WOODSON,  JJ.,  concur.  LAMM  and 
FOX,  JJ.,  dissent 
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BATES  V.  STLVESTBR. 

(Bapreme  Court  of  Missouri,  Division  No.  2. 
July  1,  1907.) 

A3ATEUE?(T  AND  REVIVAI/— DEATH  OF  PABTT— 

Action  for  Pebsonal  iNjnBiES. 

Under  Rev.  St.  1899,  §  96  [Ann.  St.  1906, 
n.  369],  providing  that  actions  for  all  wrongs 
mme  to  property,  rights,  or  interests  of  another, 
for  which  an  action  might  be  maintained  against 
the  wrongdoer,  may  after  his  death  be  brought 
•gainst  his  ezecntor  or  administrator,  the  same 
aa  actions  founded  upon  contract ;  section  97, 
providing  that  the  preceding  section  shall  not 
extend  to  actions  on  the  case  for  injuries  to  tlN 
person  of  the  plaintiff  or  to  the  person  of  the  tes- 
tator or  intestate  of  any  ezecntor  or  administra- 
tor :  sections  2864,  2865, 2866  (pages  1637,  1644, 
1646],  providing  tliat  actions  for  personal 
wrongs  diall  not  die  with  the  party  whose  death 
was  occasioned  by  the  wrongful  act,  but  shall 
survive  to  certain  parties,  but  making  no  pro- 
vision for  the  contingency  of  the  death  of  the 
person  who  wrongfulv  caused  the  death ;  and 
the  mle  of  the  common  law  that  the  wrongdoer 
and  the  wrong  are  buried  together— an  ac- 
tion by  a  widow  for  the  death  of  her  husband, 
caused  by  the  wrongful  act  of  defendant's  intes- 
tate, did  not  survive  the  death  of  the  wrongdoer, 
and  hence  could  not  be  brought  against  defend- 
ant as  his  administrator. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Abatement  and  Revival,  {  257.] 

Appeal  from  St  Lonls  Oircolt  Court;  Moses 
N.  Sale,  jDdge. 

Action  by  Henrietta  A.  Bates  against  Wil- 
liam W.  Sylvester,  administrator  of  James 
J.  Sylvester,  deceased.  Prom  an  order  abat 
Ing'tbe  action  as  to  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Lyon  &  Swarts  and  Tbomas  J.  Hoolan, 
for  appellant.  Block  &  Sullivan,  for  re- 
qiondent. 

OAMTT,  J.  Tbe  plaintiff  brought  suit  un- 
der section  2866,  Rev.  St.  1899,  for  tbe  alleged 
negligent  killing  of  her  husband,  Depello 
Bates,  by  an  employg  of  James  J.  Sylvester, 
by  n^ligently  driving  a  horse  and  carriage 
belonging  to  said  defendant  over  her  said 
husband  on  or  about  April  11,  1903.  After 
the  snit  was  filed,  tbe  cause  was  dismissed 
as  to  tbe  def«idant  Crlssle  L.  Sylvester,  and 
the  otber  defendant,  James  J.  Sylvester,  died. 
His  deatb  was  suggested  to  tbe  court,  and,  tbe 
plaintiff  baring  complied  wltb  tbe  statutes, 
soagbt  to  revive  tbe  action  against  W.  W. 
Sylvester,  tbe  administrator  of  said  James 
J.  Sylvester,  deceased.  The  writ  of  scire 
facias  was  Issued  against  tbe  said  adminis- 
trator, who  appeared  in  court,  and,  for  his 
retnro  to  tbe  citation  to  show  cause  why 
this  action  should  not  be  revived  against  bim, 
represented  to  tbe  court  that  this  action  did 
not  survive  tbe  deatb  of  the  said  defendant 
James  J.  Sylvester,  and  thereupon  tbe  court 
overruled  tbe  plaintiff's  motion  and  applica- 
tion to  revive  tbe  cause,  and  ordered  the  same 
to  be  abated  as  to  the  administrator  and  es- 
tate of  the  said  James  J.  Sylvester.  From 
this  order  tbe  plaintiff  appeals  to  this  court, 
and  tbe  only  question  presented  for  our  ad- 
Indication  is  wbetber  or  not  an  action  based 


on  tbe  damage  act  survives  to  tbe  widow 
against  the  administrator  of  tbe  deceased 
defendant. 

At  common  law  actions  in  tort  do  not  sur- 
vive the  death  of  either  the  wronged  or  the 
wrongdoer.  This  rule  of  the  common  law, 
forbidding  the  survivor  of  actions,  or  right 
of  action,  ex  delicto,  was  first  modified  in 
this  state  in  1835,  by  tbe  enactment  of  what 
is  now  sections  96  and  97  of  the  Revised 
Statutes  of  1899  [Ann.  St  1906,  pp.  869,  370], 
which  are  as  follows: 

"Sec.  96.  Actions  for  torts  by  and  against 
administrators,  what  may  be  maintained. — 
For  all  wrongs  done  to  property,  rights  or  in- 
terests of  another,  for  which  an  action  may 
be  maintained  against  tbe  wrong-doer,  sucb 
action  may  be  brought  by  the  person  injured, 
or,  after  his  deatb,  by  his  executor  or  ad- 
ministrator, against  such  wrong-doer,  and, 
after  his  death,  against  his  executor  or  admin- 
istrator, in  the  same  manner  and  with  like 
effect,  in  all  respects  as  actions  founded  upon 
contract 

"Sec.  97.  Last  section  not  to  extend  to  what 
actions. — The  preceding  section  shall  not  ex- 
tend to  actions  for  slander,  libel,  assault  and 
battery  or  false  imprisonment  nor  to  ac- 
tions on  the  case  for  Injuries  to  tbe  person 
of  the  plaintiff,  or  to  tbe  person  of  tbe  testa- 
tor or  Intestate  of  any  executor  or  adminis- 
trator." 

In  Higglns  V.  Breen,  9  Mo.  497,  it  was  pointed 
out  by  Judge  Scott  that :  "Tbe  Statute  of  4 
Edw.  Ill  only  gave  actions  to  executors,  and 
not  against  tbem,  for  as  against  the  person 
committing  the  Injury  tbe  action  dies  wltb 
blm.  Cbltty,  59;  1  Saunders,  217.  Our  stat- 
ute bas  changed  tbe  English  law  in  tbls  re- 
spect and  bas  given  an  action  both  to  and 
against  executors  and  administrators,  and, 
by  employing  much  broader  language  than  tbe 
statute  of  Edward,  seems  to  have  Included 
by  express  enactment  tbe  Injuries  which  were 
prohibited  in  that  statute  only  by  construc- 
tion. The  words  of  our  statute  are,  'For 
wrong  done  to  tbe  property,  rights  or  interest 
of  another,*  etc.,  wltb  the  exception  of  actions 
for  slander,  libel,  assault  and  battery,  or 
false  imprisonment  and  to  actions  on  tbe 
case  for  Injuries  to  tbe  person.  Rev.  St  1835, 
tit  'Administration,'  art  2,  p.  49,  {}  24,  25." 
Sections  96  and  97  have  been  construed 
by  tbls  court  Thus,  in  Vawter  v.  Railway 
Co.,  84  Mo.,  loc.  cit  685,  686,  54  Am.  Rep. 
106,  Judge  Black,  speaking  for  this  court, 
said:  "An  administrator  appointed  In  this 
state  receives  his  power  and  authority  to  sue 
from  tbe  laws  of  tbls  state,  and  from  this 
state  alone,  to  which  be  is  amenable  through- 
out tbe  entire  course  of  the  administration. 
There  is  no  statute  of  this  state  by  which  he 
bas  or  can  have  anything  to  do  with  suits 
of  tbls  character  or  tbe  damages  when  re- 
covered. He  may,  by  section  96,  Rev.  St 
1879,  bring  an  action  for  all  wrongs  done  to 
property,  rights,  or  Interest  of  the  deceased 
against  tbe  wrongdoer.    Section  96  provides: 
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"Tbe  preceding  section  shall  not  extend  to 
actions  •  •  •  on  the  case  for  Injuries 
•  •  •  to  the  person  of  the  testator  or  in- 
testate of  any  executor  or  administrator.' 
Tor  fear  that  section  96  might  he  construed 
to  confer  upon  the  administrator  a  right  to 
sue  for  injuries  to  the  person  of  the  intestate, 
the  next,  as  will  be  seen,  declares  in  express 
terms  that  he  shall  not  do  so.  To  sustain 
this  action  we  must  say  he  may  maintain 
such  action,  and  that,  too,  because  of  a  stat- 
ute of  another  state.    This  we  cannot  do." 

The  learned  counsel  for  the  plaintiff  in- 
sist that  any  action  sounding  in  tort,  which 
does  not  expressly  fall  within  the  limitations 
of  section  97,  can  he  revived  by  or  against 
the  representatives  of  a  deceased  party  to 
the  action,  and,  as  section  97  only  bars  ac- 
tions on  the  case  for  injuries  to  the  person 
of  the  plaintiff,  the  only  question  before 
this  court  in  this  case  Is  whether  or  not 
this  Is  an  action  for  Injuries  to  the  per- 
i3on  of  the  plaintiff,  and,  as  this  is  not  an 
action  for  injury  to  the  person  of  Mrs.  Bates, 
her  cause  of  action  survives  against  the 
administrator  of  the  alleged  wrongdoer, 
James  J.  Sylvester.  We  are  unable  to  con- 
cur In  this  deduction  of  the  counsel  for 
plaintiff,  for  the  reason  that  at  common  law 
the  rule  was  just  the  other  way ;  that  is 
to  say,  actions  for  tort  did  not  survive, 
and,  under  section  96,  actions  for  tort  do 
not  survive  unless  they  are  within  the  terms 
of  section  96.  And  If,  by  virtue  of  the 
genera]  provisions  of  said  section,  an  action 
might  be  said  to  .survive,  nevertheless,  if 
included  within  the  prohibition  of  section 
97,  It  will  not  survive.  By  reference  to  sec- 
tion 96,  it  will  be  noted  that  the  statute  re- 
fers to  "wrong  done  to  property,  rights  or 
Interests  of  another,"  and  counsel  for  plain- 
tiff cite  us  to  James  v.  Christy  et  al.,  18 
Mo.  162.  That  was  an  action  by  the  ad- 
ministrator of  James  for  the  negligent  kill- 
ing of  his  son  by  the  explosion  of  a  steam 
ferryboat  on  which  the  son  was  a  passen- 
ger. The  son  was  living  with  his  father, 
and  was  15  years  old.  The  question  was 
whether  the  action  survived  to  the  adminis- 
trator of  the  father,  and  It  was  held  by  this 
court  that  the  father  had  a  property  right 
in  the  services  of  his  son  during  his  minori- 
ty, and,  whilst  be  was  under  his  guardian- 
ship, and  If  by  the  misconduct  of  another, 
he  was  deprived  of  those  services,  of  the 
son's  disability  of  performing  them,  the  law 
snvarded  him  a  comi)eu8ation  in  damages ; 
and  it  was  pointed  out  by  Judge  Scott  that 
the  damages  In  such  case  must  be  limited 
to  the  actual  value  of  those  services,  and 
that  all  other  damages  die  with  the  father. 
In  other  words,  the  language  of  section  96, 
to  wit,  "property,  rights  or  Interest,"  mean, 
and  should  be  read,  "property  rights  or  in- 
terest," and  this  was  the  construction  placed 
upon  It  by  this  court  in  Vawter  v.  Railway 
Co.,  8i  Mo.  686,  64  Am.  Rep.  105.  At  com- 
mon law,  the  death  of  a  human  l>eing  gave 


rise  to  no  civil  action  In  t)ehalf  of  any  per- 
son under  any  circumstances,  as  has  often 
been  decided  by  the  appellate  courts  of  this 
state.  McNamara  v.  Slavens,  76  Mo.,  loc.  cit. 
331 ;  Barker  v.  Railway  Co.,  01  Mo.,  loc.  cit 
91,  14  S.  W.  280;  Brink  v.  Ry.  Co.,  160 
Mo.,  loc.  dt  92,  60  S.  W.  1058,  53  L.'B.  A. 
811,  83  Am.  St.  Rep.  459;  Stoeckman  t. 
Railway  Co.,  15  Mo.  App.,  loc  cit  507.  James 
V.  Christy,  supra,  was  decided  In  1853,  two 
years  before  the  enactment  of  any  statute 
in  this  state  providing  for  recoveries  in 
cases  of  injury  resulting  in  death,  and  It  is 
clear  that,  If  the  father  In  that  case  had 
brought  an  action  for  the  death  of  the  Infant 
son,  he  could  not  have  recovered  because  sec- 
tion 96,  then  In  force,  dealt  only  with  the 
survivor  of  existing  actions,  and  not  with 
the  creation  of  new  ones,  and  by  the  com- 
mon law  such  an  action  could  not  bavo 
been  maintained. 

Sections  96  and  97  are  literal  transcrip- 
tions of  the  New  York  statute  on  this  sub- 
ject. In  Hegerich  y.  Keddle,  99  N.  Y.,  loa 
cit  264,  1  N.  B.  790,  62  Am.  Rep.  26,  the 
Court  of  Appeals  of  that  state,  construing 
the  two  sections  of  the  New  York  statute, 
said :  "Reference  to  the  law  as  it  stood  prior 
to  the  revision  (and  the  application  of  the 
maxim  'noscitur  a  soclls')  would  seem  to 
require  such  an  Interpretation  of  the  words 
'property,  rights  or  Interests'  as  will  confine 
their  application  to  property  rights  only, 
and  such  as  were  therefore  enforceable  by 
the  deceased."  Indeed,  we  are  of  the  opin- 
ion, in  view  of  the  state  of  law  when  sec- 
tions 96  and  97  were  enacted,  it  was  the 
intention  of  the  Legislature  to  provide  for 
the  survivor  by  and  against  personal  rep- 
resentatives of  actions  for  wrongs  to  prop- 
erty rights  and  Interest  only,  and  that  by 
this  enactment,  without  more,  no  action 
would  He  based  upon  the  death  of  a  human 
being,  and  no  right  of  action  for  tort  to  the 
person  would  survive  the  death  of  either  the 
wronged  or  the  wrongdoer.  In  1865,  20 
years  after  the  enactment  of  those  two  sec- 
tions, the  Legislature  enacted  our  damage 
act,  now  sections  2864  to  28G8,  and  those 
adopted  the  spirit  of  Lord  Campbell's  act. 
The  act  of  1855  and  the  subsequent  amend- 
ments thereto,  as  they  appear  In  the  revision 
of  1899,  did  provide  for  the  survivor  of  ac- 
tions for  personal  Injuries  resulting  in  death. 
These  sections  have  been  construed  in  a 
number  of  cases  by  this  court.  Thus,  in 
Proctor  V.  Railway  Co.,  64  Mo.,  loc  cit 
119,  It  was  said:  "It  is  conceded  by.  all 
that  the  third  section  of  the  act  was  only 
designed  to  transmit  a  right  of  action,  which, 
but  for  the  section,  would  have  ceased  to 
exist,  or  would  have  died  with  the  person. 
In  other  words,  that  under  section  3,  when- 
ever a  person  dies  from  such  a  wrongful  act 
of  another  as  would  have  entitled  the  party 
to  sue  had  be  lived,  such  cause  of  action 
may  be  maintained  by  certain  representa- 
tives of  the  deceased,   notwithstanding   the 
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death  of  the  party  receiving  the  Injury. 
It  creates  no  new  cause  of  action,  but  sim- 
ply continues  or  transmits  the  right  to  sue, 
which  the  party  whose  death  Is  occasioned 
wonid  hare  had,  had  he  lived.  It  Is  not 
only  a  right  transmitted,  but  It  Is  restricted 
by  limitations  as  to  the  persons  who  are  to 
enjoy  the  right,  the  time  within  which  it 
Is  to  be  enjoyed,  and  the  amount  of  damages 
to  be  recovered."  And  the  doctrine  thus 
announced  has  been  repeated  in  White  v. 
Maxcy,  84  Mo.  668;  Gray  v.  McDonald,  104 
Mo.,  loc.  clt  811,  IC  S.  W.  308 ;  Uennessy  v. 
Brewing  Co.,  146  Mo.,  loc.  clt.  104,  46  S.  W. 
0C6,  41  li.  R.  A.  385,  68  Am.  St  Rep.  554; 
Strode  v.  Transit  Ck>.,  197  Mo.,  loc.  clt.  626 
95  S.  W.  861.  What  was  said  In  Behen  v. 
Transit  Co.,  186  Mo.  430,  85  a  W.  346,  ar- 
gnendo,  that  our  statute  authorizing  recov- 
ery for  the  wrongful  death  creates  a  new 
cause  of  action,  and  does  not  simply  pro- 
vide for  the  survivor  of  an  existing  one,  Vb 
not  In  harmony  with  the  cases  above  cited, 
and  is  contrary  to  the  last  expression  of 
this  court  In  banc  on  this  subject  In  Strode 
V.  Transit  Co.,  197  Mo.  626,  05  S.  W.  851. 
Having  thus  reached  the  conclusion  that 
this  action  did  not  survive  by  reason  of  sec- 
tion 96,  Rev.  St  1899  [Ann.  St  1906,  p.  S69], 
Is  there  anything  in  sections  2864,  2865,  and 
2860  which  provides  that  this  action  shall 
survive  the  death  of  the  tort-feasor  or 
wrongdoer?  The  language  of  section  2865 
Is  that,  whenever  the  death  of  a  person 
should  l>e  caused  by  a  wrongful  act,  neg- 
ligence, or  default  of  another,  the  person 
who  or  the  corporation  which  would  have 
been  liable,  if  death  had  not  ensued,  shall 
be  liable  to  an  action  for  injuries,  not- 
withstanding the  death  of  the  person  in- 
jured. And  section  2864  provides  when  any 
person  shall  die  from  an  Injury  resulting 
from  or  occasioned  by  the  negligence,  etc., 
of  any  officer,  agent,  etc.,  whilst  running, 
conducting,  or  managing  any  locomotive,  car, 
or  train  of  cars,  etc.,  or  when  any  passenger 
shall  die  from  any  injury  resulting  from  or 
occasioned  by  any  defect  or  insufficiency  in 
any  railroad,  etc.,  the  corporation  or  In- 
dividual in  whose  employ  any  such  officer, 
.agent,  etc.,  shall  t>e  at  the  time  of  such  in- 
jury, or  who  owns  any  such  railroad,  eta, 
at  the  time  the  injury  is  received,  shall  for- 
feit and  pay  for  every  person  or  passen- 
ger so  dying  the  sum  of  ^,000,  which  may 
be  sued  for  and  recovered,  first  by  the 
husband  or  wife  of  the  deceased,  or,  second. 
If  there  be  no  husband  or  wife,  or  he  or  she 
fails  to  sue  within  six  months  after  such 
death,  then  by  the  minor  child  or  children 
of  the  deceased,  whether  such  minor  child 
or  children  be  the  natural  bom  or  adopted 
child  or  children,  etc.  Thus,  It  will  be  seen 
that  the  statute  provides  that  action  for 
personal  wrongs  shall  not  die  with  the  party 
whose  death  was  occasioned  by  the  wrong- 
ful act  bat  shall  survive  to  certain  parties 
designated   in    the   act;    but  no  provision 


whatever  Is  made  for  the  contingency  of 
the  death  of  the  person  who  wrongfully 
caused  the  death.  Whether  Intentionally  or 
by  oversight,  the  General  Assembly  made  no 
provision  for  the  survivor  of  the  action 
against  the  personal  representatives  of  the 
wrongdoer.  That  this  Is  the  case  is  tacitly 
conceded  by  counsel  for  the  plaintiff  by  In- 
voking section  96  as  affording  It. 

Our  damage  act,  like  Lord  Campbell's  act 
and  similar  statutes  in  almost  all  of  the 
•states  in  the  Union,  is  clearly  In  derogation 
of  the  common  law.  It  Is  complete  In  and  of 
itself,  and,  as  we  have  already  said  In  our 
opinion,  provides  for  a  transmission  of  the 
right  of  action  to  the  parties  designated 
in  the  act,  the  parties  against  whom  It  will 
lie,  and  fixes  the  measure  of  damages  and 
its  own  statute  of  limitation.  Both  section 
2864  and  2866  name  the  person  who  shall  be 
liable  in  such  cases  "as  the  person  who,  or 
the  corporation  which  would  have  been  liable 
if  death  bad  not  ensued."  And  at  the  time 
this  act  of  1855  was  passed,  such  action 
would  not  have  survived  the  death  of  either 
the  party  Injured  or  the  wrongdoer.  It  is 
to  be  noted  that  the  Legislature  had  this 
specific  question  of  survivor  In  mind  when 
it  enacted  our  damage  act  and.  If  the  law- 
makers had  Intended  that  the  action  should 
He  against  the  representatives  of  the  person 
who  would  have  been  liable  had  death  not 
ensued,  they  would  not  have  left  it  in  doubt. 
It  Is  not  the  province  of  the  courts  to  supply 
this  omission  in  the  statute,  if  such  It  may 
be  called,  but  to  construe  the  act  as  we  find 
It  upon  the  statute  books.  Counsel  for  the 
plaintiff,  however,  have  called  our  attention 
to  the  cases  of  Cooper  v.  Electric  Co.,  63  N. 
J.  Law,  558,  44  Atl.  633,  and  Meekln  v.  Rail- 
way Co.,  164  N.  Y.  145,  58  N.  E.  50,  61  L.  R. 
A.  235,  79  Am.  St  Rep.  635.  An  examina- 
tion of  those  cases  will  demonstrate  that  they 
rest  upon  statutes  unlike  ours.  In  that  they 
permit  actions  for  death  to  survive  the  death 
of  the  plaintiff,  and  it  is  well  to  remark,  in 
this  connection,  that  the  New  York  statutes, 
of  which  ours  are  transcripts,  have  been 
radically  amended  since  their  adoption  into 
the  laws  of  this  state.  But  on  the  point  now 
under  consideration  the  Court  of  Appeals  of 
New  York,  In  Meekln  v.  Railway  Co.,  164 
N.  Y.,  loc.  clt  151,  58  N.  B.  60,  51  L.  R.  A. 
235,  79  Am.  St  Rep.  635,  expressly  approved 
Hegerich  v.  Keddle,  09  N.  Y.  208,  1  N.  B. 
787,  52  Am.  Rep.  25,  in  which  it  was  held 
that  the  cause  of  action  for  damages  from 
negligence  resulting  In  death  abates  upon  the 
death  of  the  wrongdoer,  and  that  the  action 
cannot  be  maintained  against  the  represeuta 
tlves  of  the  wrongdoer,  saying:  "This  Is  a 
necessary  result  from  the  fact  that  the  Code 
modifies  the  Revised  Statutes  and  the  com- 
mon law  only  as  to  the  personal  representa- 
tives of  the  person  injured,  and  not  as  to 
those  of  the  person  who  inflicted  the  in- 
Jury."  The  case  of  Cooper  v.  Electric  Co.. 
63  N.  J.  Law,  558,  44  AU.  633,  was  predicated 
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upon  the  Btatnte,  the  efficient  words  of  which 
were,  "a  right  of  survivor  of  an  action  to  and 
against  personal  representatives  for  trespass 
to  the  person  or  property  real  and  personal," 
and  it  was  held  that  the  word  "trespass,"  as 
used  tn  the  section,  was  equivalent  to  the 
word  "tort,"  so  that  the  effect  of  the  pro- 
vision was  to  give  a  right  of  suit  against 
the  personal  representatives  of  a  deceased 
wrongdoer  for  any  injurious  act  of  a  suable 
nature,  without  reference  to  the  form  In 
which  the  remedy  was  sought  , 

We  have  already  noted  that  our  act  (sec- 
tion 90,  Rev.  St  1899)  is  confined  to  actions 
for  torts  for  wrongs  done  to  property  rights 
or  Interest  of  another,  and  not  to  personal 
torts  or  actions  on  the  case  for  injuries  to  the 
person.  An  examination  of  the  decided  cases 
In  other  Jurisdictions  confirms  the  views 
which  we  have  expressed.  Among  the  first 
cases  on  this  subject  is  Norton  v.  Wlswall, 
14  How.  Pr.  (N.  T.)  42,  decided  In  1860. 
The  case  wns  an  action  brought  for  the  death 
of  a  passenger  on  a  ferry ;  the  defendant 
having  died  pending  the  action,  and  thus 
presenting  the  question  whether  It  could  be 
revived  against  the  administrator.  After 
adverting  to  the  fact  that  at  common  law 
the  action  would  undoubtedly  abate  on  the 
death  of  the  defendant  the  court  said:  "The 
statute  which  gives  the  right  of  action  to  the 
personal  representatives  of  the  person  injur- 
ed does  not  extend  that  right  of  action  be- 
yond the  wrongdoer  himself.  The  common- 
law  rule  that  the  remedy  for  injuries  to  the 
person  dies  with  the  wrongdoer  remains  un- 
changed. The  rule  that  'actio  personalis 
morltur  cum  persona'  Is  as  applicable  to  the 
death  of  the  wrongdoer  as  to  that  of  the 
party  Injured.  Indeed,  it  is  more  so,  for 
the  statute  under  which  these  actions  are 
brought  has  made  one  exception  to  the  rule 
in  respect  to  the  latter,  while  there  is  no 
exception  to  the  rule  In  respect  to  the  for^ 
mer."  Another  case  growing  out  of  the  same 
action  was  Yertore  v.  Wiswali's  EJxecutors, 
16  How.  Pr.  (N.  T.)  8.  At  that  time  the  New 
York  statutes  contained  provisions  exactly 
like  our  sections  90  and  97,  Rev.  St  1899.  It 
was  held  that  the  action  in  behalf  of  the 
widow  and  next  of  kin  was  a  new  and 
original  action,  and  that  the  life  of  the  hus- 
band was  property  of  the  wife  within  the 
meaning  of  the  New  York  statute,  which  Is 
the  argument  made  In  this  case  by  counsel 
for  the  plaintiff.  Afterwards,  in  Hegerich  v. 
Keddie,  99  N.  Y.  268,  1  N.  Q.  787,  62  Am. 
Rep.  26,  an  action  was  brought  hy  the  widow 
as  administratrix  to  recover  the  statutory 
penalty  for  the  wrongful  death  of  her  hus- 
band, and,  pending  the  action,  the  defendant 
died,  and  it  was  revived  and  prosecuted 
against  the  executor,  and,  on  appeal  to  the 
Court  of  Appeals  of  New  York,  the  only  ques- 
tion considered  was  whether  or  not  under 
the  New  York  statutes,  the  action  survived. 
The  Court  of  Appeals  disapproved  the  deci- 


sion In  the  Yertore  Case,  and  held  that  th» 
action  abated  at  the  death  of  the  defendant. 
Ruger,  C.  J.,  speaking  for  the  whole  court 
discussed  the  provisions  of  the  sections  of 
the  New  York  act  corresponding  to  our  sec 
tions  96  and  07,  held  that  the  words  "prop- 
erty, rights  or  Interests"  should  be  confined 
in  their  application  to  property  rights  only, 
and  such  as  were  therefore  enforceable  by 
the  deceased,  and  then  taking  up  the  damage 
act  which  provided  for  an  action  by  the  ad- 
ministrator for  the  benefit  of  the  widow  or 
next  of  kin  in  case  of  death,  said:  "It  will 
b«  observed,  also,  that  the  statute,  although 
creating  a  new  cause  of  action  and  passed 
for  the  express  purpose  of  changing  the 
rule  of  the  common  law  In  respect  to  the 
survivability  of  actions,  and  conferring  a 
right  upon  representatives  which  they  did 
not  possess,  does  not  undertake,  either  ex- 
pressly or  impliedly,  to  impair  the  equally) 
stringent  rule  which  precluded  the  mainte- 
nance of  such  actions  against  the  representa- 
tives of  the  offending  party.  The  plain 
implication  from  its  language  would  there- 
fore seem  to  be  at  war  with  the  idea  that  the 
Legislature  intended  to  create  a  cause  of  ac- 
tion enforceable  against  as  well  as  by,  repre- 
sentatives. The  cause  of  action  thereby  giv- 
en is  not  to  the  estate  of  the  deceased  per- 
son, but  to  his  or  her  representatives,  as 
trustees,  not  for  purposes  of  general  adminis- 
tration, but  for  the  exclusive  use  of  specific 
beneficiaries.  The  wrong  defined  Indicates 
no  injury  to  the  estate  of  the  person  killed, 
and  cannot  either  logically  or  legally  be  said 
to  affect  any  property  rights  of  the  person, 
unless  it  can  be  maintained  that  a  person 
had  a  property  right  In  his  own  existence^ 
The  property  right  therefore  created  by  this 
statute  is  one  existing  In  favor  of  the  bene- 
ficiaries of  a  recovery  only,  and  depends  for 
its  existence  upon  the  death  of  the  party  in- 
jured. It  had  no  previous  life,  and  cannot 
be  said  to  have  been  injured  by  the  very 
act  which  creates  it"  The  court  distinguish- 
ed the  case  of  Cregin  v.  Brooklyn  R.  R.  Co., 
76  N.  Y.  193,  31  Am.  Rep.  469,  and  83  N.  Y. 
695,  38  Am.  Rep.  474,  which  has  been  urged 
as  authority  in  this  case  for  the  plaintiff, 
and  pointed  out  that  in  the  Cregin  Case 
the  action  was  by  the  husband  for  the  death 
of  his  wife,  and  the  husband,  according  to 
the  view  of  the  New  York  court  had  a  prop- 
erty right  In  the  services  of  bis  wife,  and 
therefore  the  injury  to  the  wife  diminished 
the  estate  of  the  husband,  and,  consequently, 
for  the  loss  of  services  of  the  wife,  between 
the  date  of  her  injury  and  the  date  of  her 
death,  the  husband's  administrator  might  re- 
cover. 

Upon  a  statute  of  the  same  Import  as 
ours,  this  same  question  arose  in  Russell 
V.  Sunbury,  37  Ohio  St  372,  41  Am.  R^. 
623,  and  It  was  held  that  the  right  to  com- 
mence an  action  for  wrongfully  causing 
death,  under  "an  act  requiring  compensation 
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for  causing  death  by  wrongful  act,  negligence 
or  fraud,"  passed  March  25,  1851,  abated 
by  the  death  of  the  wrongdoer.  The  court 
expressly  disapproved  the  decision  In  Yertore 
V.  Wlswall's  Executors,  16  How.  Pr.  (N.  Y.) 
8,  and  held  that  the  death  of  the  husband 
did  not  vest  In  the  widow  or  next  of  kin  a 
property  interest  In  the  deceased,  and  was 
not  an  Injury  to  the  estate  of  the  deceased 
within  the  meaning  of  the  law.  This  same 
question  has  received  the  consideration  of 
the  Supreme  Court  of  Indiana  In  Hamilton 
V.  Jones  (1890)  125  Ind.  176,  25  N.  B.  192, 
and  Mitchell,  J.,  with  great  care  and  dis- 
crimination, reviewed  the  cases  of  Hegerlch 
T.  Keddie,  Yertore  t.  Wlswall,  Cregin  v. 
Railroad  Ca,  Russell  t.  Sunbury,  already 
noted,  and  Moc  v.  Smiley.  125  Pa.  136,  17 
Atl.  228,  3  L.  R.  A.  341,  and  Ott  v.  Kaufman, 
€8  Md.  56,  11  Atl.  580,  and  disapproved  Yer- 
tore V.  Wlswall,  as  the  Siipreme  Court  of 
Ohio  and  the  Court  of  Appeals  of  New  York 
have,  and  reached  the  conclusion:  "That 
statutes  in  derogation  of  the  common  law 
are  to  be  strictly  construed,  and  one  who 
seeks  to  maintain  an  action  which  was  with- 
in the  prohibition  of  the  common  law  must 
be  able  to  point  to  a  statute  which  In  plain 
and  explicit  terms  authorizes  the  action  to 
be  maintained.  A  plaiutifF  who  sues  on  a 
right  of  action  given  by  statute  must  present 
a  case  clearly  within  the  statute  which  creates 
the  right  The  language  of  section  284  seems 
to  repel  any  Implication  that  the  personal 
representative  of  one  whose  death  had  been 
caused  by  the  wrongful  act  or  neglect  of  an- 
other might  maintain  an  action  against  the 
administrator  or  other  personal  representa- 
tive of  the  wrongdoer" — and  held  that  the  ac- 
tion abated  in  that  case.  The  same  questi(m 
has  been  considered  by  the  Supreme  Court  of 
Arkansas  In  Davis  v.  Nichols,  54  Ark.  358, 
16  S.  W.  880.  That  court  also  refused  to 
accept  the  doctrine  of  Yertore  v.  Wlswall, 
16  How.  Pr.  (N.  Y.)  8,  and  Cockrill,  C.  J., 
said:  "The  statute  under  which  that  branch 
of  the  suit  was  maintained  authorized  an 
action  against  a  wrongdoer,  but  it  is  silent 
as  to  the  administrator  of  the  wrongdoer. 
Unless  the  provisions  of  the  statute  first  cit- 
ed [corresponding  to  our  sections  96  and  97] 
cure  the  defect,  the  action  must  abate  under 
the  familiar  rule  of  the  common  law  that 
the  wrongdoer  and  the  wrong  are  burled  to- 
gether. The  question  has  arisen  frequently 
under  statutes  which,  like  ours,  are  modeled 
after  Lord  Campbell's  act,  and  it  has  been 
invariably  decided  against  the  right  of  re- 
vivor. The  courts  were  driven  to  that  con- 
dnslon  in  the  cases  cited  because  It  was 
found  that  the  common-law  mie  as  to  the  sur- 
vivability of  actions  had  not  been  changed 
by  the  Legislature;  the  duty  of  the  courts 
being  to  declare  the  law,  and  not  to  make  It." 
And  he  added:  "These  cases  clearly  show 
that  the  rigbt  of  the  widow  to  recover  dam- 
ages for  the  death  of  her  husband  Is  not 
based  iqion  an  Injury  to  property  within  the 


meaning  of  the  statute."  To  the  same  effect 
will  be  found  Moe  v.  Smiley,  125  Pa.  136, 
17  Atl.  228,  3  L.  R.  A.  341 ;  Johnson  v.  Farm- 
er, 89  Tex,  610,  35  S.  W.  10C2;  Green  v. 
Thompson,  20  Minn.'  500,  5  N.  W.  876;  Ott 
V.  Kaufman,  68  Md.  56,  11  Atl.  580. 

Our  conclusion  is  tliat,  in  the  light  of  the 
common  law  and  the  construction  placed  up- 
on.our  damage  act  by  this  court,  the  action 
of  the  plaintiff  did  not  survive  against  the 
defendant  as  administrator  of  James  J.  Syl- 
vester, and  the  Judgment  of  the  circuit  court 
In  refusing  to  permit  the  cause  to  be  re- 
vived was,  and  Is,  correct;  and,  accordingly, 
it  Is  affirmed. 

FOX,  P.  J.,  and  BURGESS,  J.,  concur. 


COJIBS  V.  ROUNTREE  CONST.  CO. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
July  1,  1907.) 

1.  Master  ahd  Servant— Injubt  to  Servant 
—Safe  Place  to  Work. 

The  duty  of  a  master  to  furnish  his  servant 
a  safe  place  to  work  is  a  primary  duty,  and 
cannot  be  delegated  to  a  servant. 

[Ed,  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol.  34,  Master  and  Servant,  i  175.] 

2.  Same— Assumption      of     Risk— Reliance 
ON  Care  or  Master. 

Where  a  foreman  stood  by  and  superintend- 
ed the  nailing  of  a  cleat  on  a  brace  timl)er 
by  workmen,  the  servant  who  was  to  use  it  as 
a  foothold  bad  a  right  to  rely  upon  the  assamp- 
tion  that  the  foreman  had  caused  the  work  to 
be  done  properly. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  }{  547-549,  675- 
677.] 

3.  SAin. 

The  workmen,  acting  under  the  supervision 
of  the  foreman,  represented  the  employer  In  bis 
relation  of  master,  and  were  not  fellow  servants 
of  the  workman  who  was  Injured  by  the  faulty 
construction  of  the  cleats. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  H  385.  486-489.] 

4.  Same  —  Appliance  —  Case  REqniBBO  of 
Master. 

A  master  is  bound  to  use  reasonable  care  in 
furnishing  and  keeping  in  repair  structures  and 
appliances  to  be  used  by  the  servant  in  the  pros- 
ecution of  the  work  assigned  to  him. 

[Bid.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  84,  Master  and  Servant  H  171-174.] 

5.  Evidence— Opinion     Evidence— Admissi- 
bilitt'  or  Expert  Testimony. 

The  test  of  admissibility  of  expert  testi- 
mony is  not  the  technical  nature  of  the  subject- 
matter  with  which  the  evidence  deals,  but  wheth- 
er the  skill  or  experience  of  the  witness  will  aid 
and  is  necessary  to  aid  the  jury. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  i  2311.] 

6.  Same— CoNSTRucnoH  or  Staoiho. 

In  an  action  for  injuries  to  a  servant  caus- 
ed by  the  giving  way  of  a  cleat  upon  which  he 
had  to  stand  in  doing  his  work,  expert  evidence 
was  admissible  to  show  how  many  nails  ought 
to  have  been  put  into  the  cleat  to  make  It  rea- 
sonably safe. 

lF.i[.  Note.— For  cases  in  point  soo  Cent  Dig. 
vol.  20,  Evidence,  }{  2196,  2317.  2318.] 
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Appeal  from  Circuit  Court,  St  Cbarles 
County;  H.  W.  Johnson,  Judge. 

Action  by  Jesse  Combs  against  the  Roun- 
tree  Construction  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Wise  &  McNnlty  and  Seddon  &  Holland, 
for  appellant    A.  R.  Taylor,  for  respond^t 

QANTT,  J.  This  action  was  originally  in- 
stituted in  the  circuit  court  of  the  city  of  St 
Louis,  and  on  change  of  Tenue  was  sent  to 
the  circuit  court  of  St  Charles  county,  where 
it  was  tried.  The  petition  alleges  that  on 
the  7tb  day  of  July,  1902,  plaintiff  was  in 
the  employ  of  the  defendant,  the  Rountree 
Construction  Company,  in  the  capacity  of  a 
carpenter,  and  was  engaged  for  said  company 
in  assisting  in  constructing  a  wall  for  the 
Industries  Building  at  the  World's  Fair 
grounds  in  the  city  of  St  Louis,  on  which 
building  the  defendant  was  a  contractor. 
That  on  the  last-mentioned  day,  whilst  plain- 
tiff was  In  the  due  discbarge  of  ttie  duties 
of  his  employment,  he  was  engaged  In  tak- 
ing a  rope  off  of  a  brace  about  35  feet  above 
the  ground,  and,  whilst  so  doing,  a  cleat  or 
step  on  said  brace  designed  by  the  defendant, 
and  furnished  by  the  defendant  for  the  plain- 
tiff to  be  upon  and  to  support  him  whilst 
doing  said  worli,  broke,  and  caused  the  plain- 
tiff to  fall  to  the  ground,  breaking  bis  right- 
leg  between  the  knee  and  the  ankle,  crushing 
and  breaking  the  bones,  and  so  Injuring  said 
leg  as  to  necessitate  its  amputation  on  the 
14tb  of  July,  1902,  and  he  was  otherwise 
bruised  and  permanently  Injured.  The  char- 
ges of  negligence  in  the  petition  are  that  the 
defendant  was  negligent  in  providing  for  the 
plaintiff's  use  a  cleat  or  step  which  was 
Improperly  and  insecurely  nailed  and  fasten- 
ed to  said  brace,  and  was  too  weak  to  sustain 
plaintiff's  weight  thereon  whilst  engaged  In 
doing  said  work.  That  defendant  was  negli- 
gent in  providing  plaintiff  said  appliance  to 
be  upon  in  tlie  discharge  of  said  duty  of  his 
employment,  and  defendant's  foreman  in 
charge  of  said  work  was  negligent  in  order- 
ing and  commanding  plaintiff  to  do  said  work 
when  said  cleat  was  In  such  defective  and 
Insecure  condition,  as  be  knew,  or  by  the  ex- 
ercise of  ordinary  care  would  have  known. 
In  time  to  have  averted  said  Injury  to  plain- 
tiff, which  negligence  of  defendant  and  Its 
foreman  directly  caused  and  contributed  to 
cause  plaintiff's  said  Injury.  That,  by  rea- 
son of  said  injuries,  plaintiff  has  suffered 
greet  pain  of  body  and  mind,  and  has  been 
disabled  from  labor  permanently,  and  is 
maimed  and  crippled  for  life,  and  has  incur- 
red large  expense  for  medical  attention  and 
for  medicine  to  the  sum  of  $15,000.  The  an- 
swer of  the  defendant  was  a  general  dental 
and  general  plea  of  contributory  negligence 
and  a  general  plea  of  assumed  risk.  The 
trial  resulted  in  a  verdict  and  judgment  for 
the  plaintiff  for  $7,600.    After  an  unsuccess- 


ful motion  for  new  trial,  the  defendant  per- 
fected Its  appeal  to  this  court 

The  testimony  tends  to  show  that  the  de- 
fendant company  on  the  7th  of  July,   1902, 
and  for  some  months  prior  thereto,  bad  been 
engaged  as  a  contractor  in  the  erection  of  the 
Varied  Industries  Building  at  the  World's  Fair 
grounds  in  the  city  of  St  Ix)uls,  and  for  sev- 
eral months  plaintiff  had  been  working  for 
the  defendant  In  connection  with  this  work 
In  the  capacity  of  a  carpenter.    His   work 
called  upon  him  to  do  considerable  climbing 
and  to  work  at  considerable  heights.     Plain- 
tiff was  29  years  old  at  the  time,  and  bad 
been  a  carpenter  for  13  or  14  years.     On  the 
day  in  question,  the  wall  had  l)een  raised  in 
skeleton  form  alMut  50  feet  high,  and  abouf 
quitting  time  a  windstorm  threatened,   and 
the  foreman  in  charge,  wishing  to  secure  the 
unfinished  wall  against  the  danger  from  the 
wind,  requested  the  plaintiff,  when  the  whis- 
tle blew  to  stop  work,  to  remain  on  the  wait 
to  fasten  the  upper  end  of  a  brace,  which  the 
foreman  directed  to  be  put  up  against  the 
pillar    to   secure    and   strengthen    it      This 
brace,  when  in  position,  rested  with  one  end 
on  the  ground  and  the  top  end  against  tlie 
pillar,  and  stood  up  at>out  an  angle  of  45 
degrees.    The  brace  was  about  35  feet  long. 
The  foreman  selected  this  brace,  and  caus- 
ed his  other  employes  on  the  ground  to  bring 
it  to  the  wall,  and  directed  two  carpenters, 
who  were  working  in  the  same  gang  with 
the  plaintiff,  to  nail  two  cleats  on  the  brace 
for  plaintiff  to  stand  on  wbiie  removing  the 
rope  therefrom.    The  cleats  were  ordered  to 
be  nailed  near  the  top  end  of  tbe  brace  when 
it  should  be  erected,   and  were  nailed  on 
while  it  lay  on  the  ground  and  before  it  was 
hoisted,  in  the  immediate  presence  and  sight 
of  the  foreman.    These  cleats  were  made  out 
of  a  piece  of  plank  18  Inches  long  and  about 
%  of  an  inch  thick  and  6  incbes  wide.    One 
of  the  carpenters  on  the  ground  split  this 
piece  into  two  pieces  to  make  the  two  cleats, 
and  the  plaintiff  testified  that  Mr.  Chrtsto- 
fell,  the  foreman,  stood  there  and  Instructed 
them  to  nail  It  on.    The  foreman  was  stand- 
ing about  five  feet  away  from  the  cleats 
while  tbe  two  carpenters  were  nailing  them 
on  the  brace.    On  cross-examination,  he  tes- 
tified as  follows:    "Q.  He  continued  to  look 
at  them  until  they  had  nailed  botb  cleats  on, 
did  be?    Ans.  I  could  not  say  that    I  bad 
to  attend  to  my  work.    I  was  not  watching 
him  all  the  time.    Q.  You  do  not  remember 
wliether  he  continued  to  watch  them  and  saw 
them  nail  the  cleats  on?    Ans.  At  the  time 
I  seen  him,  he  was  standing  about  five  feet 
from  the  cleats  and  watching  them  put  them 
on..    Q.  Rut  whether  his  attention  was  called 
to  sometliing  else  before  he  finished  you  do 
not  icnow?    Ans.  No,  I  do  not  know."    Tbe 
brace  was  then  hoisted  by  means  of  a  rope  at 
the  top  end  and  placed  against  the  wall.    Aft- 
er the  brace  had  been  so  raised  and  was  in 
position,  the  plaintiff  testified  that  tbe  fore- 
man told  him  to  let  the  rope  down,  and  be. 
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would  send  blm  np  a  block  of  wood  to  nail 
OTer  tbe  top  of  It.  To  do  this  plaintiff  bad 
to  step  oat  on  one  of  the  cleats  that  had  been 
fastened  to  the  brace  In  order  to  get  the  rope. 
He  stepped  on  the  top  cleat  to  unfasten  tbe 
rope,  and,  aa  he  stepped  on  It  and  got  his 
band  pretty  near  the  rope,  the  cleat  gave 
away,  and  he  fell  abont  85  feet  to  the  ground. 
Several  witnesses  testlSed  that  they  examin- 
ed tbe  brace  and  cleats  Immediately  after 
plaintiff  fell  and  fonnd  one  .cleat  broken  off 
on  one  side.  One  side  had  pulled  out;  that 
Is,  the  nail  had  pulled  out  The  cleat  was 
fastened  to  the  brace  by  two  eight-penny 
naila.  These  witnesses,  one  of  whom  was  a 
superintendent  of  construction  for  tbe  de- 
fendant at  that  time,  and  another  carpenter, 
testified  that  in  tbe  ordinary  course  of  busi- 
ness, where  a  cleat  was  to  be  nailed  on  under 
such  circumstances,  to  support  tbe  weight  of 
a  man,  not  less  than  four  nails  should  be 
pnt  In  tbe  cleat  in  order  to  make  It  rea- 
sonably safe. 

On  cross-examination,  plaintiff  stated  tliat, 
during  tbe  time  he  worked  for  defendant,  he 
did  a  good  deal  of  climbing  to  get  the  6x6 
timbers  up  that  constitute  the  wall.  It  was 
necessary  to  tie  a  rope  around  them  to  raise 
tbem  up.  They  were  raised  by  steam  pow- 
ec  PlaintlfTs  work  in  this  connection  was 
mostly  to  untie  tbem.  He  knew  that  tbe 
brace  -was  a  6x8  timber.  One  end  of  tbe 
rope  was  fastened  to  tbe  brace,  and  tbe  oth- 
er end  was  on  the  ground.  When  the  brace 
was  in  position,  witness  was  to  fasten  it  by 
nailing  cleats  along  its  side  from  tbe  brace  to 
the  upright  He  testified  that  from  bis  posi- 
tton  on  tbe  wall,  he  saw  the  two  carpenters, 
whose  names  be  did  not  know,  nailing  tbe 
cleats  onto  the  brace.  He  stated  that  If  be 
had  known  how  many  nails  were  in  it,  be 
never  would  have  got  on  It  He  saw  tbem  In 
tbe  act  of  nailing,  but  did  not  see  bow  many 
nails  tbey  pnt  In  It  Be  stated,  also,  that  tbe 
foreman  pointed  ont  tbe  piece  of  timber  out 
of  wblcb  the  cleats  were  made  to  the  car- 
penter&  Tbe  brace  was  yellow  pine.  He  tes- 
tified also  that  be  weighed  about  155  pounds ; 
that  In  bis  opinion,  as  a  carpenter,  it  'would 
take  four  eight-penny  nails  to  bold  that 
weight  Two  such  nails  would  not  bold  his 
weight  The  strength  depends  also  on  the 
different  ways  of  driving  tbe  nails  in.  On 
the  part  of  the  defendant  tbe  evidence  tend- 
ed to  contradict  tbe  plaintiff's  evidence,  and 
to  show  that  two  nails  In  tbe  cleat  were  suffi- 
cient Mr.  J.  C  Settle  testified  that  he  was 
In  tbe  contracting  and  building  business, 
and  bad  bad  about  15  years'  experience  as 
contractor  and  engineer  in  tbe  construction 
of  bnildlngs,  and  gave  It  as  bis  opinion  that 
two  eight-penny  nails  would  be  ample  to  hold 
a  cleat  18  Inches  long  and  %  of  an  inch  thick 
nailed  to  a  brace  6x8  Inches  when  a  man's 
weight  Is  placed  upon  It;  that  It  would  be 
nifflclent  to  support  350  to  600  iraunds.  He 
testified  that  be  bad  made  an  actual  exper- 
iment to  test  it    Mr.  Henry  Cbristofell  tes- 


tified that  be  was  a  carpenter,  and  bad  been 
for  20  years,  and  on  the  7th  of  July,  1902, 
was  foreman  of  carpenters  and  had  charge 
of  tbe  gang  of  carpenters  In  which  plaintiff 
was  working.  That  plaintiff  bad  been  as- 
sisting in  tbe  construction  of  walls  and  In 
bracing  walls.  He  bad  bad  a  good  deal  of 
experience  In  that  direction,  and  was  a  good 
climber.  That  along  in  tbe  evening,  about 
4  o'clock.  It  began  to  rain,  and  they  were 
bracing  the  wail  at  the  time  tbe  whistle 
blew.  Tbe  whistle  was  a  signal  for  the  men 
to  quit  They  were  all  Union  men  and  obey- 
ed tbe  whistle.  Witness  looked  up  at  plain- 
tiff and  asked  bim  to  remain  upon  tbe  wall 
and  fasten  tbe  timber.  Tbe  brace  at  that 
time  was  up  against  the  wall  ready  to  be 
fastened.  He  also  told  Mr.  Fritz,  another 
one  of  the  carpenters,  that  be  had  better 
stay  and  help  fasten  tbe  timber.  That  there- 
after witness  turned,  and  tbe  plaintiff  fell. 
He  denied  directing  plaintiff  to  go  out  on 
tbe  timber  and  unfasten  tbe  rope.  He  de- 
nied, also,  that  be  told  bim  to  lower  tbe  rope 
and  be  would  send  bim  up  cleats  or  tim- 
bers to  support  tbe  braces.  That,  if  plaintiff 
needed  other  cleats,  he  could  have  used. the 
other  end  of  the  rope.  He  also  testified  that 
two  eight-penny  nails  were  sufficient  to  se- 
cure the  cleat  That  when  they  were  get- 
ting tbe  rope  to  raise  this  brace,  witness  bad 
Instructed  one  of  the  carpenters  to  nail  tbe 
cleat  so  that,  when  the  timber  was  placed 
in  position  and  fanteued,  they  could  get  out 
on  these  cleats  and  loosen  the  rope.  It  was 
simply  a  foot  rest  and  support  in  climbing 
down.  He  could  not  testify  that  he  saw 
these  cleats  nailed  on  the  timber.  He  order- 
ed the  carpenter  to  nail  them  on.  He  does 
not  recall  tbe  name  of  tbe  man  he  asked  to 
nail  tbe  cleat  on.  He  was  one  of  tbe  same 
gang  that  plaintiff  worked  In  under  tbe  wit- 
ness. On  cross-examination,  be  stated  that 
be  directed  the  brace  In  question  to  be  rais- 
ed, and  bad  the  cleats  put  on  the  brace,  and 
that  be  saw  it  done.  He  also  stated  that 
these  cleats  were  put  on  tbe  brace  for  a 
man  to  get  out  on;  that  was  their  purpose. 
From  tbe  accompanying  statement  and  sum- 
mary of  tbe  evidence,  It  Is  apparent  that 
the  facts  of  this  case  are  not  complicated, 
and  tbe  contradictions  very  few,  and  yet  the 
conclusions  of  law  drawn  by  tbe  respective 
counsel  for  plaintiff  and  defendant  are  wide- 
ly divergent 

1.  On  the  part  of  the  plaintiff,  it  Is  In- 
sisted that  the  testimony  discloses  that  the 
master,  through  its  vice  principal  and  fore- 
man, Mr.  Cbristofell,  negligently  furnished 
plaintiff  an  Insecure  and  unsafe  appliance  up- 
on which  to  do  tbe  work  which  It  required- 
bim  to  do,  and  by  reason  thereof  be  was  in- 
jured, and  hence  It  Is  liable ;  whereas,  on  the 
part  of  defendant  It  Is  Insisted,  first,  tliat 
fastening  the  cleats  with  two  eight-penny 
nails  was  sufficient  to  make  them  safe,  and, 
secondly,  that  assuming  that  the  plaintiff's 
theory  Is  correct  and  tbat  tbe  brace  was  in.- 
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sufficiently  nailed  with  two  eigbt-penny  nails, 
when  there  should  have  been  at  least  four, 
and  that  the  cleat  broke  off  or  gave  way  on 
that  account,  the  negligence  In  the  case  was 
that  of  the  two  carpenters  who  nailed  them, 
and,  as  they  were  members  of  the  same  gang 
with  plaintiff  and  under  the  same  foreman, 
they  were  fellow  servants  with  plaintiff,  and 
under  rule  defendant  Is  not  liable  to  plain- 
tiff for  their  negligence.  It  is  urged  that,  as 
the  foreman  did  not  direct  the  carpenters  in 
preparing  the  brace  to  use  two  nails  only  in 
attaching  the  cleats  to  the  Tirace  timber, 
or  In  what  direction  to  drive  them,  and  did 
not  restrict  them  in  the  use  of  nails  of  which 
there  was  an  ample  supply,  the  carpenters 
alone  were  guilty  of  negligence,  and  not  the 
foreman.  In  our  opinion  this  is  a  very  nar- 
row view  to  take  of  the  respective  obligations 
of  the  defendant  and  the  rights  of  plaintiff. 
The  duty  of  the  master  to  exercise  reason- 
able care,  to  the  end  that  the  place  In  which 
his  servant  is  required  to  work  is  reasonably 
safe,  Is  a  primary  duty,  and  one  that  he  can- 
not delegate  to  any  servant,  high  or  low,  so 
as  to  escape  liability  for  a  negligent  act 
thereof.  That  Mr.  Chrlstofell  was  the  alter 
ego,  the  vice  principal,  in  charge  of  defend- 
ant's work,  and  that  plaintiff  was  his  serv- 
ant, is  admitted.  That  the  defendant, 
through  Chrlstofell,  conceived  the  necessity 
of  bracing  the  unfinished  wall  or  pillar  so 
as  to  protect  It  against  the  threatening  wind- 
storm, and  that  he  devised  the  plan  of  brac- 
ing It  with  long  timber,  he  himself  testifies. 
That  he  personally  directed  plaintiff  to  re- 
main on  the  wall  to  secure  the  top  end  of  the 
brace  when  it  should  be  erected,  and  that 
he  personally  directed  the  nailing  of  the 
cleats  on  the  brace  timber  for  the  purpose  of 
having  plaintiff  step  <a  and  stand  on  It 
while  disengaging  the  hoisting  rope,  appears 
by  his  own  testimony.  That  he  pointed  out 
the  timber  out  of  which  the  cleats  were 
made,  and  that  he  stood  within  five  feet  of 
the  carpenters  looking  at  them  while  they 
were  nailing  on  the  cleats,  appears  in  plain- 
tiff's testimony. 

The  fundamental  question,  then,  is:  Whose 
duty  was  it  to  provide  plaintiff  a  reasonably 
safe  place  upon  which  to  stand  while  he  car- 
ried out  the  foreman's  (Chrlstofell's)  Instruc- 
tions to  remove  the  rope  and  fasten  the  top 
end  of  the  brace  to  the  upright  pillar  already 
In  the  wall,  the  foreman's  or  the  fellow  serv- 
ant's, the  carpenters  on  the  ground?  We 
think  It  Is  too  clear  for  contradiction;  First, 
that  it  was  the  master's  duty  to  devise  the 
appliance  or  support  for  the  wall  and  to  sup- 
ply It  and  If,  as  It  did,  It  required  plaintiff 
to  stand  upon  it  to  remove  the  rope  and  at- 
tach It  by  cleats  to  the  wall,  to  see  that  It 
was  reasonably  safe  for  him  to  do  so,  and  the 
furnishing  of  this  place  for  plaintiff  to  work 
was  a  personal  duty  which  it  could  not  dele- 
gate ;  but,  secondly,  not  only  was  it  the  fore- 
man's duty  to  furnish  a  safe  place  for  plain- 
tiff to  stand  in  order  to  carry  out  the  fore- 


man's orders,  but  the  testimony  abundantly 
establishes  that   the   foreman   undertook    to 
furnish  the  appliance  on  which  plaintiff  'was 
to  do  his  work  in  fastening  the  top  end  of 
the  brace.    The  foreman  did  not  order  tbe 
carpenters  on  the  ground  to  brace  the  wall, 
and  leave  It  to  them  to  select  the  main  brace 
timber,  and  decide  whether  they  would  nail 
cleats  on  It,  and  go  away.     He  determined 
the  necessity  of  bracing  the  building.      He 
personally  selected  the  long  brace  timber,  and 
directed  it  to  be  brought  to  the  foot  of  tbe 
wall.     He  says  himself  that  he  told  one  of 
his  men  to  nail  on  the  cleats.    When  pressed 
as  to  whether  he  did  not  see  just  how  the 
cleats  were  attached  or  nailed  to  the  main 
brace  timber,  he  said  he  could  not  say  that 
he  saw  tbe  cleats  nailed  on  the  timber ;    but 
plaintiff  testified  the  foreman  was  standing 
in '  five  feet  of  the  men  who  were  nailing 
the  cleats  and  watching  tbem  put  them  on, 
and  Fritz  testifies  Chrlstofell  was  there  when 
it  was  being  done.    Under  all  this  evidence. 
It  cannot  be  fairly  contended  that  the  fore- 
man himself  did  not  furnish  the  brace  with 
the  cleats  on  It,  and  that  defendant  is  not 
responsible  for  bis  failure  to  see  that  It  was 
made  safe  for  plaintiff  to  stand  on.     Tbe 
defendant,  by  Its  foreman,  undertook  to  fnr- 
nish  plaintiff  a  reasonably  safe  step  to  stand 
on  to  release  the  rope  and  fasten  the  top  of 
tbe  brace  timber  to  the  wall,  and  plaintiff 
had  a  right  to  act  upon  the  assumption  that 
it  had  been  safely  done,  in  the  absence  of 
knowledge  to  the  contrary,  and  there  Is  noth- 
ing to  show  there  was  anything  to  call  his 
attention  to  the  insecure  way  in  which  the 
cleats  were  nailed.    As  between  the  plaintiff 
and  defendant  as  to  this  appliance,  tbe  daty 
rested  upon  defendant,  and  it  could  not  de- 
volve it  upon  the  carpenters  on  the  ground, 
and  certainly  It  did  not  by  the  simple  fact 
that  two  of  them  drove  tbe  nails  in  the  cleats 
under  the  direct  supervision  and  at  the  order 
of  the  foreman.    Their  acts  In  so  doing  were 
the  acts  of  defendant  in  furnishing  an  appli- 
ance whldi  defendant  was  required  to  fur- 
nish plaintiff,  and  not  tbe  fellow  servants  of 
plaintiff.    As  said  by  Judge  Sherwood  for  this 
court,  m  Sullivan  v.  Railroad,  107  Mo.,  loa 
dt.  78,  17  S.  W.  751,  28  Am.  St  Rep.  888: 
"The  fact  that  Prather  [Chrlstofell]  was  pres- 
ent and  ordered  and  superintended  tbe  re- 
moval [in  this  case  the  preparation  of  tbe 
brace]  of  the  last  section,    •    •    •    was  tan- 
tamount to  a  tacit  assertion  that  it  was  safe 
for  plaintiff  to  proceed  with  the  removal  of 
that  section,  and  plaintiff  was  not  bound  to 
search  for  danger,  but  bad  a  right  to  rely 
upon  the  judgment  and  discretion  of  defend- 
ant's foreman  that  he  would  fully  perform 
the  measure  of  his  duty  towards  him."    And 
so  we  say  here  tbat  plaintiff,  having  been 
required  by  Chrlstofell,  the  foreman,  to  re- 
main on  the  wall  to  fasten  the  top  end  of 
the  brace,  and  having  seen  Chrlstofell  select 
the  timber  and  the  cleats,  and  heard  him  di- 
rect them  to  be  nailed  on,  and  havlqg  obserr- 
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ed  his  supervision  of  the  preparation  of  the 
brace  and  the  cleats,  be  had  a  right  to  rely 
upon  the  assumption  that  Chrlstofell  bad 
done  bis  duty  in  seeing  that  It  was  safe  for 
him  to  stand  upon  and  do  the  -worlc  he  was 
ordered  to  do,  and  he  did  not  assume  the  risk 
of  danger  for  the  negligent  way  In  which  It 
was  prepared.  In  our  opinion,  the  carpen- 
ters who  did  the  nailing  r^resented  the  de- 
fendant In  his  relation  of  master  to  plain- 
tur,  and  not  as  fellow  servants  of  plalntlfT, 
and  the  demurrer  to  the  evidence  was  prop- 
erly overruled. 

2.  But  the  learned  and  industrious  counsel 
for  defendant  Insist  that,  where  a  master 
sapplies  his  servants  suitable  material  and 
appliances  to  worlc  with  in  their  duties,  and 
Intrusts  to  the  servants  the  selection  of  the 
material  which  Is  to  be  used  and  the  manner 
or  mode  In  which  it  Is  used,  then,  for  the 
negligence  of  a  servant  in  tbe  selection  of  the 
material  or  tbe  construction  of  an  appliance, 
the  master  will  not  be  liable.  Abundant  au- 
thority can  be  found  to  sustain  this  statement 
of  the  law,  and  Js  furnished  by  defendant's 
counsel.  Ross  v.  Walker,  138  Pa.  42,  21  Atl. 
157,  159,  23  Am.  St.  Rep.  IGO;  Bowen  v.  Rail- 
road. 05  Mo.  277,  8  S.  W.  230;  Forbes  v.  Dun- 
navant.  196  Mo.  193,  9B  S.  W.  934;  Herbert 
T.  Wiggins  Perry  Ca,  107  Mo.  App.  287,  80 
g.  W.  978;  Armour  v.  Hahn,  111  U.  S.  313, 
4  Sup.  Ct.  433,  28  L..  Ed.  440;  McGlnty  v. 
Reservoir  Co.,  155  Mass.  183.  29  N.  E.  510; 
O'Connor  v.  Rich,  164  Mass.  560,  42  N.  W.  Ill, 
49  Am.  St  Rep.  483;  Miller  v.  Railway  Co., 
175  Mass.  868,  66  N.  B.  282;  Dewey  v.  Parke 
et  al.,  76  Micb.  631,  43  N.  W.  644 ;  Beesley  v. 
Wheeler  A  Co..  108  Micb.  196,  61  N.  W.  658, 
27  Ia  R.  A.  266.  That  these  cases  are  not 
pertinent  to  the  case  In  hand  is  apparent  for 
In  this  case  the  defendant,  through  Its  fore- 
man, Cb.rlstofell,  did  not  provide  the  mate- 
rial aud  leave  to  tbe  other  workmen  the  en- 
tire work  of  providing  the  brace  with  cleats 
on  It  On  the  contrary,  the  foreman  selected 
tbe  brace  timber  and  tbe  piece  of  timber 
out  of  which  to  make  tbe  cleats,  and  con- 
ceived and  planned  tbe  brace  to  prop  the 
wall.  He  stood  by  and  commanded  tbe  men 
to  nail  tbe  cleats  on  tbe  brace  and  saw  bow 
It  was  being  done.  In  a  word,  be  originated 
the  scheme  for  staying  the  wall  against  the 
windstorm,  and  was  present  all  tbe  time  di- 
recting the  work  to  be  done,  and  ordered  the 
plaintiff  to  co-operate  In  the  work  by  fas- 
tening tbe  top  end  of  the  brace  when  It 
•honld  be  erected.  It  must  be  borne  in  mind 
at  all  times  that  In  this  case  the  plaintiff  was 
not  working  with  the  gang  at  tbe  foot  of  the 
wall,  or  In  any  manner  engaged  in  preparing 
the  brace,  and  at  no  time  did  the  foreman 
leave  the  matter  to  tbe  discretion  of  the 
workmen,  either  In  the  selection  of  the  tim- 
ber, or  the  manner  of  constructing  the  brace. 
A  reference  to  the  cases  cited  by  the  defend- 
ant will  accentuate  the  distinction  between 
those  cases  and  the  case  at  bar.  Thus.  In 
Bowen  v.  Railroad,  96  Mo.  277,  8  9.  W.  230, 
104  S.W.-6 


tbe  facts  appeared  to  be  that  the  defendant, 
in  tbe  construction  of  its  road,  built  a  tempo- 
rary bridge  over  Grand  river.  In  Chariton 
comity.  This  bridge  was  used  for  the  erec- 
tion of  the  permanent  construction  there- 
from and  for  the  passage  of  the  construction 
train.  Plaintiff  and  others,  a  gang  of  brick- 
layers, took  the  evening  construction  train 
for  their  lodging  place  on  the  east  side  of 
the  river,  and  as  tbe  train  was  passing  over 
the  bridge  about  100  feet  of  It  gave  way.  The 
engine  and  several  cars  went  down,  and  tbe 
plalntiiT.  to  save  bis  life,  Jumped  from  tbe 
car  and  landed  In  the  river  and  received  the 
injuries  of  which  he  complained.  There  was 
no  evidence  that  he  was  guilty  of  negligence 
It  appeared  that  the  plan  of  tbe  bridge  was 
the  standard  plan  for  permanent  wooden 
bridges  where  there  is  no  driftwood,  and 
that  the  material  and  timbers  used  were  of 
standard  size  and  good  quality.  It  appeared, 
also,  that  inspections  were  made  of  the 
bridge  by  tbe  superintendent  three  or  four 
times  a  day.  Tbe  court  refused  to  Instruct 
that.  If  the  defendant  selected  a  competent 
person  to  plan  the  bridge,  good  materials, 
and  competent  mechanics,  and  if  the  bridge 
was  planned  by  such  foreman  and  built  by 
such  mechanics  according  to  the  plan  and  of 
such  materials,  theu  defendant  was  not  li- 
able for  defects  in  the  construction.  In  dis- 
cussing tbe  refusal  to  give  this  instruction. 
Judge  Black,  speaking  for  this  court,  said: 
"A  servant  is  not  a  mere  machine  employed 
to  drive  a  nail  here,  or  a  spike  there,  where 
directed  by  the  master,  or  some  one  represent- 
ing him.  Many  things  Involving  the  ex- 
ercise of  Judgment,  may  properly  be  left  to 
tbe  servant  Hence  It  has  been  held,  where 
the  master  employs  competent  workmen,  and 
provides  suitable  material  for  staging,  and 
Intrusts  the  duty  of  erecting  it  to  the  work- 
men as  a  part  of  the  work  which  they  are  en- 
gaged to  perform,  that  he  Is  not  liable  to  one 
of  the  workmen  for  Injuries  resulting  to  one 
of  them  from  the  falling  of  the  staging.  The 
negligence  in  such  cases  resolves  itself  into 
tbe  negligence  of  the  fellow  servant,  and  the 
principle  has  been  applied  under  a  variety  of 
circumstances.  Kelley  v.  Norcross,  121  Mass. 
508;  Klllea  v.  Faxon,  125  Mass.  485:  Ar- 
mour V.  Hahn,  111  U.  S.  313,i  28  L.  Ed.  440; 
Peschel  v.  Railroad,  62  Wis.  838, 21  N.  W.  269. 
It  Is  Just  as  well  settled  that  If  the  master 
undertakes  to  furnish  structures  to  be  used 
by  the  servant  in  the  performance  of  his 
work,  the  master  must  use  due  care  in  the 
erection  of  the  structure,  and,  if  there  Is  neg- 
ligence on  his  part,  or  negligence  on  tbe  part 
of  some  one  representing  him  in  that  respect, 
he  is  liable  for  Injuries  sustained  by  the 
servant.  Bee  authorities  just  cited ;  Arkerson 
V.  Dennlson,  117  Mass.  407.  Now,  In  this 
case,  it  was  no  part  of  the  duty  of  tbe  plain- 
tiff to  build  or  keep  the  bridge  In  repair. 
Neither  he  nor  bis  foreman  had  anything  to 
do  with  it.  It  was  held  out  to  blm  as  rea- 
sonably safe  for  tbe  passage  of  constructlou 
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trains  by  the  very  act  of  taking  him  back  and 
forth.  The  bridge  was  planned  and  built  un- 
der the  Buperrlslon  of  foremen  employed  for 
that  purpose.  The  acts  of  these  foremen  were 
the  acts  of  their  principal,  and  not  the  acts  of 
a  fellow  servant  of  the  plaintiff.  There  Is 
nothing  in  this  case  to  take  It  out  of  the 
rule  that  the  master  Is  bound  to  use  reason- 
able care  and  foresight  In  furnishing  and 
keeping  in  repair  structures  and  appliances 
to  be  used  by  the  servant  In  the  prosecution 
of  the  work  assigned  to  him.  This  duty  Is 
personal  to  the  master,  and,  If  Intrusted  to  a 
foreman,  the  negligence  of  the-  foreman  Is 
the  negligence  of  the  master." 

So  In  this  case,  as  already  said,  it  was  no 
part  of  the  duty  of  the  plaintiff  to  construct 
or  aid  in  the  construction  of  the  brace  and 
the  cleats.  It  was  held  out  to  him  by  the 
foreman  as  a  reasonably  safe  place  upon 
which  he  could  do  the  work,  which  be  had 
been  directed  to  remain  on  the  wall  to  do. 
In  Arkenson  t.  Dennlson,  cited  by  this  court 
in  Bowen  t.  Railroad,  supra,  the  plaintiff  was 
injured  by  the  falling  of  the  staging  upon 
which  he  was  directed  to  go  by  the  defendant 
for  the  prosecution  of  the  work  for  which  he 
was  employed.  The  staging  had  been  erected 
before  the  plaintiff  entered  the  employment 
of  the  defendant.  The  evidence  tended  to 
show  that  It  was  Improperly  constructed  and 
insecure,  either  by  reason  of  unsuitable  mate- 
rial used,  or  by  reason  of  negligence  In  fas- 
tening It  together  sufficiently  by  nailing,  or 
for  both  or  either  reason.  That  it  was  in- 
secure and  Improperly  constructed  In  some 
way  was  sufficiently  apparent  from  the  ac- 
count given  of  the  manner  of  its  falling.  The 
court  said:  "On  the  one  hand,  the  workman 
takes  upon  himself  the  risk  ordinarily  in- 
cident to  the  employmoit  he  engages  in,  and 
those  include  the  results  of  nej^Ilgence  on  the 
part  of  others  employed  In  the  same  service. 
On  the  other  hand,  'The  master  Is  bound  to 
use  ordinary  care  in  providing  suitable  struc- 
tures and  engines  and  proper  servants  to 
carry  on  his  business,  and  is  liable  for  any 
negligence  In  this  respect.'  •  ♦  •  Wheth- 
er the  particular  structure  or  appliance  Is 
one  for  which  the  master  Is  responsible  to 
his  servant  may  depend  upon  circumstances 
including  the  nature  and  scope  of  the  em- 
ployment of  those  engaged  in  Its  preparation 
and  use,  and  may  depend  upon  the  question 
whether  the  direction  and  charge  of  the  work 
Is  confined  to  the  workmen,  or  some  of  them, 
or  retained  by  the  employer,  or  left  unpro- 
vided for.  If  the  employer  directs  his  work- 
men to  do  certain  work,  leaving  it  to  them  to 
provide  the  structures  and  appliances  requir- 
ed for  Its  proseciltlon,  he  may  be  responsible 
only  for  care  in  selection  of  the  men  and  the 
materials  assigned  for  It;  but,  If  he  simply 
employs  them  to  work  under  his  direction, 
giving  them  no  charge  or  responsibility  in 
regard  to  the  result  to  be  accomplished  or 
the  appliances  to  be  used,  that  responsibility 
remains  with  him.    When  the  preparation  of 


the  appliances  Is  neither  intrusted  to,  nor 
assumed  by,  them,  the  master  may  be  held 
guilty  If  defective  appliances  are  furnished, 
even  though  the  workmen  themselves  are  em- 
ployed In  the  preparation  of  them." 

The  case  of  Forbes  v.  Dunnavant,  198  Mo. 
193,  95  S.  W.  934,  Is  much  relied  upon  by  the 
defendant.  In  that  case,  Forbes  was  employ- 
ed by  Dunnavant  a  contractor,  and  was  in- 
jured while  building  a  scaffold.  It  appeared 
from  the  evidence  that  one  Bedford  worked 
as  a  carpenter  with  the  plaintiff  in  bnllding 
the  scaffold,  the  scaffold  broke,  and  Forbes 
fell  and  was  Injured  dangerously.  It  ap- 
peared that  the  cause  of  the  injury  was 
that  one  of  the  cross-timbers  under  the  plank 
on  which  he  was  standing  broke.  There  was 
evidence  that  this  cross-timber  was  worm- 
eaten  and  dozed;  that  is  to  say,  had  become 
soft,  starting  to  rot  This  cross-timber  was 
selected  by  Bedford,  the  fellow  servant,  who 
was  engaged  with  the  plaintiff  In  the  erection 
of  the  scaffold.  It  was  stated  by  the  court 
that  the  evidence  was  uncontradicted  that 
a  mass  of  raw  material  was,  furnished  by  the 
master  for  the  use  of  Forbes  and  Bedford  In 
erecting  the  scaffold.  It  was  not  contended 
that  none  of  this  timber  was  suitable.  Bed- 
ford selected  a  bad  board  from  the  lot  which 
broke  under  the  weight  of  the  plaintiff  and 
his  helper,  and  badly  injured  plaintiff,  and 
the  question  was:  Who  selected  the  board? 
Was  it  the  master  or  a  fellow  servant?  If 
the  master  could  not  delegate  the  duty  of  se- 
lecthig  that  particular  board,  then  he  was 
liable ;  otherwise  not  The  court  reached  the 
conclusion  that  where  the  master  buys  a 
mass  of  raw  material,  some  bad  and  some 
good,  a  result  Incident  to  all  buying  by  the 
quantity  in  the  market  and  Intrusted  the  selec- 
tion out  of  this  mass  to  carpenters  employed  to 
build  the  scaffold  therewltb,  if  one  of  said 
carpenters  selected  a  bad  board,  it  was  the 
act  of  a  fellow  servant  for  which  the  mas- 
ter would  not  be  responsible;  that  Is  to  say, 
that  the  master  might  trust  the  servant  to 
perform  the  ordinary  and  simple  duties  inci- 
dent to  the  servant's  employment  and  resting 
upon  the  servant's  knowledge  and  skill.  In 
that  case,  there  was  no  evidence  or  claim  that 
the  foreman  of  the  defendant  Iiad  anything 
to  do  with  the  selection  of  the  unsound  plank, 
or  was  present  and  saw  it  when  It  was  put 
Into  the  scaffold.  The  facts  of  that  case 
of  themselves  distinguish  It  from  this  case. 
In  which  the  foreman  did  all  the  selecting 
and  all  the  superintending,  and  the  plaintiff 
relied  upon  the  appliance  which  was  furnish- 
ed him  under  the  direction  of  the  foreman. 
These  cases  sufficiently  Indicate  the  principles 
announced  In  all  the  other  cases  cited  on  this 
point  by  the  learned  counsel  for  the  defend- 
ant The  contention  of  the  learned  counsel 
for  the  defendant  that  the  negligence  In  this 
case  resolves  Itself  Into  the  negligence  on  the 
part  of  the  two  carpenters  who  did  the  nail- 
ing of  the  cleats  to  the  brace  timber  is  not 
supported  by  the  cases  he  cites.    On  the  con- 
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trary,  in  Arktirson  ▼.  Dennlson,  117  Masa, 
loc.  cit  412,  cited  and  approved  by  tUla  court 
in  Bowen  v.  Railroad,  95  Mo.  277,  8  S.  W. 
230,  It  Is  said:  "When  tbe  preparation  of  tlie 
appliances  is  neither  intrusted  to,  nor  as- 
sumed by,  tbem,  tbe  master  may  be  beid 
guilty  of  negligence  if  defective  appliances 
are  furnished,  even  though  the  workmen 
ttiemselres  are  employed  in  tbe  preparation 
of  tbem."  So  that  tbe  mere  fact  that  these 
two  carpenters  nailed  tbe  cleats  to  the  brace 
under  the  direct  supervision  of  the  foreman 
of  the  defendant  will  not  relieve  tbe  defend- 
ant of  llablll^  for  tbe  defective  appliance, 
the  preparation  of  which  was  in  no  manner 
Intrusted  to,  nor  assumed  by,  tbem;  but  tbe 
latter  appliance  was  planned  and  directed  by 
the  foreman  in  person. 

3.  The  first  instruction  given  for  the  plain- 
tiff is  challenged,  because  the  court  submit- 
ted to  the  Jury  that,  if  the  cleat  or  slat,  upon 
which  plaintiff  was  directed  to  stand  In  the 
performance  of  his  labor,  broke  or  gave  way, 
that  it  was  too  weak  to  sustain  the  weight 
of  tbe  plaintiff,  and  was  defectively  and  In- 
securely fastened  or  nailed,  and  that  defend- 
ant's foreman  did  not  exercise  ordinary  care 
in  so  providing  said  slat  in  such  Insecure  con- 
dition to  the  plaintiff  to  be  upon  in  tbe  dis- 
charge of  bis  duties,  and  that  the  said  fore- 
man did  not  exercise  ordinary  care  in  com- 
manding plaintiff  to  do  said  work  of  unty- 
ing the  rope  from  said  brace  whilst  it  was  so 
insecurely  fastened,  plaintiff  was  entitled  to 
recover.  It  is  Insisted,  again,  that  It  was  not 
tbe  foreman  who  provided  the  cleat  In  ques- 
tion insufflciently  nailed  for  plaintiff  to  work 
upqp,  but  it-  was  tbe  plaintiff's  fellow  serv- 
ant who  provided  such  cleat  so  Insecurely 
nailed.  And  the  argument  is  repeated  that, 
while  tbe  master  might  be  said  in  a  remote 
sense  to  have  famished  tbe  cleat  and  tbe 
brace  for  the  plaintiff  to  work  upon,  yet,  as 
he  had  furnished  a  sufiaclent  quantity. of  good 
materials  wherewith  to  construct  the  brace, 
be  had  discharged  his  entire  duty,  and  the 
insecurity  was  due  solely  to  tbe  plaintiff's 
fellow  servants  or  fellow  carpenters,  who 
placed  two  nails  in  it,  instead  of  four.  As 
already  stated,  the  facts  In  evidence  do  not 
sustain  the  defendant's  contention,  but,  on 
the  contrary,  show  that  the  defendant's  fore- 
man did  not  leave  to  the  carpenters  the  de- 
glgning  and  preparation  of 'this  brace,  but  di- 
rected its  preparation  himself  and  furnished 
the  plaintiff  with  this  appliance  upon  which 
to  work.  And  the  facts  of  this  case  do  not 
take  it  out  of  tbe  rule  that  the  master  is 
bound  to  use  reasonable  care  and  foresight  In 
furnishing  and  keeping  in  repair  structures 
and  appliances  to  be  used  by  the  servant 
In  the  prosecution  of  the  work  assigned  to 
him.  And  equally  without  merit  is  the  sec- 
ond objection  to  this  instruction,  that  it  Im- 
properly submitted  to  the  Jury  the  question 
whether  tbe  defoidant's  foreman  failed  to  ex- 
ercise ordinary  care  in  commanding  tbe  plain- 
tiff to  do  tbe  work  of  taking  tbe  rope  off 


of  said  brace  while  said  slat  was  in  a  de- 
fective or  Insecure  condition.  The  whole  de- 
rice  having  been  planned  and  prepared  un- 
der the  immediate  supervision  of  the  de- 
fendant's foreman  and  furnished  to  plaintiff 
upon  which  to  do  his  work.  It  was  his  dut; 
to  have  seen  that  tbe  appliance  was  reason- 
ably safe  and  secure  for  tbe  plaintiff  to  work 
upon  before  ordering  him  to  use  it 

4.  Instructions  B  and  C  are  also  assailed; 
but,  as  they  announce  principles  as  to  the 
respective  obligations  of  master  and  servant, 
which  have  been  approved  by  this  court  on 
numerous  occasions,  and  fall  within  tbe  rules 
of  law  already  announced  in  this  opinion,  it 
is  unnecessary  to  discuss  tbem  further. 

6.  Error  Is  assigned  upon  the  refusal  of  the 
defendant's  Instructions  8,  9,  10,  and  11. 
These  Instructions  submitted  the  defendant's 
theory,  already  noted,  that  the  defendant 
bad  discharged  his  entire  duty  to  the  plaintiff 
if  it  furnished  sufficient  and  suitable  timbers 
for  tbe  brace  and  cleats,  and  sufficient  nails 
and  tools  wherewith  to  fasten  said  timbers, 
and,  having  done  this,  that,  even  though  the 
fastening  of  the  cleats  was  done  In  a  careless 
and  negligent  manner,  the  plaintiff  could  not 
recover,  because  the  carpenters  who  nailed 
the  cleats  to  the  timber  were  fellow  servants 
of  the  plahitlff.  The  court  modified  and 
amended  all  of  these  instructions  so  as  to 
conform  them  to  those  given  for  tbe  plaintiff, 
on  the  theory  that.  If  the  Jury  found  from 
the  evidence  that  the  defendant  was  present 
In  tbe  person  of  Its  foreman  and  commanded 
and  directed  tbe  said  work  to  be  done  and 
the  manner  in  which  it  should  be  done,  then 
plaintiff  could  recover. 

6.  Finally,  It  Is  insisted  that  the  court  err- 
ed In  allowing  the  plaintiff,  over  tbe  objec- 
tion of  the  defendant,  to  answer  a  question 
asked  him  as  an  expert  While  the  plaintiff 
wns  on  tbe  stand,  his  counsel  asked  blm  the 
following  questions:  "Q.  You  are  a  carpen- 
ter, are  you?  A.  I  ain't  now,  but  I  was.  Q. 
Well,  I  say  you  was?  A.  1  was;  yes,  sir. 
Q.  And  for  security  of  a  cleat  such  as  that 
to  support  the  weight  of  a  man,  bow  many 
nails  ought  to  be  put  into  it?  (Objection.) 
By  Counsel  for  Defendant:  We  object  to 
that  your  honor,  please,  as  not  a  proper  sub- 
ject for  expert  testimony.  Mr.  Taylor:  I 
think  it  is.  Mr.  Holland:  The  Jury  knows 
tbe  weight  of  a  man,  and  Icnows  the  size  of 
timber  and  nails.  Mr.  Taylor :  I  don't  think 
it's  a  matter  of  fact  any  more  than  the  court 
would  know  without  Information  from  a  man 
practically  what  would  be  necessary  in  tbe 
nailing  of  a  cleat;  of  course,  we  bnve  a  gen- 
eral Idea,  but  I  don't  tbiuk  as  a  matter  of 
fact  every  juror — .  And  I  would  not  know. 
I  would  not  have  much  idea  what  number 
of  nails  ought  to  be  put  into  a  cleat  to  sup- 
port a  man's  weight,  and  what  kind  of  nails, 
and  I  think  It  is  perfectly  competent  to  prove 
that  fact  from  a  man  who  is  experleucetl." 
The  objection  was  overruled,  and  the  defend- 
ant excepted.   To  this  the  plaintiff  answered : 
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"Well,  It  depends  upon  the  size  of  the  nail; 
whether  four-penny,  six-penny,  or  whatever  It 
was,  I  couldn't  state;  but  if  it  was  six- 
penny It  would  talce  about  six  or  eight  If 
It  was  eight-penny,  put  In  about  four.  Ten- 
penny,  four  would  be  the  least  amount  I 
would  depend  upon,  or  any  carpenter.  That's 
what  we  are  supposed  to  put  in  anything  of 
that  kind."  Defendant's  counsel  moved  to 
strike  out  that  question  and  the  answer.  The 
objection  was  overruled,  and  defendant  ex- 
"  cepted.  It  will  be  observed  no  objection  was 
made  that  the  witness  was  not  qualified  to 
give  an  opinion,  but  siiupiy  that  It  was  not  a 
proper  subject  for  expert  testimony.  It  is 
assumed  by  counsel  that  it  was  a  matter  of 
such  common  knowledge  that  the*  Jury  need- 
ed no  light  on  the  subject,  or  that  an  experi- 
enced carpenter,  such  as  the  witness  was 
shown  to  be,  could  not  aid  the  Jury  by  experi- 
ence as  to  the  number  of  eight-penny  nails 
necessary  to  sustain  the  weight  of  a  man. 
That  it  was  not  a  matter  upon  which  all  rea- 
sonable minds  would  reach  one  conclusion 
was  demonstrated  by  the  witnesses.  i^Ir. 
Brown,  who  was  the  superintendent  of  con- 
struction of  the  building  for  defendant,  and 
who  had  25  years'  experience,  as  a  builder, 
testified  that,  when  a  cleat  was  to  be  nailed 
under  such  circumstances,  five  or  six  nails 
would  be  required.  Fritz,  another  carpenter, 
testified  that,  when  a  cleat  was  to  be  nailed 
to  a  brace  to  support  a  man's  weight,  not 
less  than  four  nails  should  be  put  in  it  to 
make  It  reasonably  safe ;  the  brace  standing 
at  an  angle  of  4G  degrees.  On  the  other 
band,  Mr.  Settle,  an  expert  of  15  years'  ex- 
perience as  a  contractor  and  engineer,  testi- 
fied two  eight-penny  nails  would  be  ample; 
and  Mr.  Cbristofell  gave  a  like  opinion. 

"Experience,  skill,  and  training  may  be  ap- 
plied in  the  common  affairs  of  life.  The 
test  of  admissibility  Is  not  the  technical  na- 
ture of  the  subject-matter  with  which  the 
evidence  deals,  but  rather  whether  the  skill 
or  experience  of  the  witness,  to  whatever 
subject  applied,  technical  or  common,  will 
aid  and  Is  necessary  to  aid  the  Jury."  17 
Cyc.  229.  "Those  persons  who  are  skilled  In 
mechanical  matters  are  competent  to  testify 
to  relevant  facts  which  are  familiar  in  the 
mechanic  arts.  Such  facts  may  be  simple 
and  involve  little  of  the  element  of  reasoning, 
as,  for  example,  the  action  of  natural  laws, 
the  limits  of  ordinary  observation,  the  light- 
ness of  the  utensils,  or  other  strength  of  ma- 
terials or  appliances,  under  what  strain  they 
are  at  a  given  time,  or  how  their  strength  is 
affected  by  given  Imperfections."  17  Cyc. 
71.  Thus,  in  Boettger  v.  Iron  Co.,  124  Mo., 
loc.  dt  104,  27  S.  W.  471,  this  court  said: 
"The  admission  of  expert  testimony  to  show 
the  effect  of  a  knot  or  cross-grain  upon  the 
strength  of  a  piece  of  timber,  such  as  was 
In  question  In  this  case.  Is  assigned  for  er- 
ror." The  following  answer  of  the  trial 
judge  to  the  defendant's  objection  to  that  tes- 
timony is  <iulte  satisfactory:   "The  strength 


of  the  timber  and  other  building  material  la 
a  subject  within  the  scope  of  the  science  of 
civil  engineering.  It  Is  also,  though  to  a  less 
accurate  degree,  within  the  scope  of  a  me- 
chanic's skill,  and  for  the  purpose  of  this  case 
a  mechanic's  opinion  would  doubtless  have 
been  as  reliable  as  that  of  a  civil  engineer. 
And  there  may  be  many  persons  who  are  nei- 
ther corpenters  or  civil  engineers  who  have 
had  sufficient  experience  with  building  ma- 
terial to  be  able  to  form  very  correct  opinions 
about  the  strength  of  timber  and  the  effect  of 
a  knot  In  a  piece  like  the  one  In  question; 
but,  still,  I  think  It  Is  not  a  matter  of  such 
common  knowledge  that  every  one  Is  pre- 
sumed to  understand  it.  Like  many  other 
points  in  arts  and  sciences  with  which  people 
generally  acquire  some  sort  of  familiarity, 
they  still  remain  the  subject  of  teclinical 
knowledge." 

The  foregoing  observations  apply  here.  Up- 
on the  resisting  capacity  of  the  cleats  as  nail- 
ed to  the  brace  depended  the  reasonable  sufll- 
clency  of  the  appliance  which  defendant 
through  and  by  its  foreman  tendered  to  plain- 
tiff and  requested  him  to  perform  his  work. 
It  was  a  vital  question  in  the  case,  and,  as 
we  have  seen,  was  not  a  matter  of  such  com- 
mon knowledge  that  every  one  Is  presumed  to 
know  how  many  nails  were  necessary  to  ren- 
der them  reasonably  safe  for  a  man  to  impose 
his  weight,  but  was  a  matter  upon  which 
the  conceded  experts  radically  differed.  We 
think  the  court  properly  beard  the  evidence. 
It  may  also  be  remarked  that  defendant  In- 
terposed no  objection  whatever  to  this  class 
of  testimony  from  Brown  and  Frits,  and 
availed  itself  of  the  same  char&cter  of  evi- 
dence from  its  witnesses,  Settle  and  CAirlsto- 
fell.  Learned  counsel  Indulge  In  a  criticism 
of  the  use  of  the  word  "ought,"  In  Mr.  Tay- 
lor's question;  but  it  Is  obvious  that  this 
word  was  used  in  the  sense  of  "necessary"; 
that  Is,-  how  many  nails  were  necessary  to 
hold  the  cleats  so  that  they  wonld  sustain  a 
man's  body.  This  objection  was  not  urged 
In  the  circuit  court;  but,  If  It  had  been,  we 
think  It  affords  no  ground  for  a  reversal  of 
the  Judgment.  It  Is  not  Insisted  that  the  ver- 
dict Is  excessive,  and  obvlonsly  It  is  not 

The  Judgment  should  be,  and  is,  affirmed. 

FOX,  P.  J.,  and  BURGESS,  J.,  concur. 


COHEN  «t  al.  v.  HERBERT  et  al. 

(Supreme  Conrt  of  Bllssourl,  Division  No.  2. 

July  1,  1907.) 

1.  Wills— CoNSTBtJOTioN—EsTATB  Ckeatxiv- 

Tknanot  is  Common. 

Under  Rev.  St  1899,  g  4600  [Ami.  St  1906, 
p.  2499],  providing  that  every  interest  m  real 
estate,  If  granted  or  devised  to  two  or  more  per- 
sons other  than  executors  and  trustees  or  n"*" 
band  and  wife,  shall  be  a  tenancy  in  comuion, 
unless  expressly  declared  In  the  grant  or  (ifvis* 
to  be  a  joint  tenancy,  a  devise  of  land  to  ter 
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tator's  two  daughters,  jointly,  created  an  estate 
in  common,  and  not  a  joint  tenancy. 

[Ed.  Note.— For  cases  in  point,  see  C5ent.  Dig. 
▼ol.  49,  Wills.  {  1453.1 

2.  Wills— Pbobatb—Fokkiqw  Pbobate— Col- 
lateral Attack. 

Where  a  foreign  will  was  executed  by  tes- 
tatrix while  unmarried,  passing  an  interest  in 
real  estate  located  in  Missouri,  and  after  her 
death  while  married  the  will  was  admitted  to 
probate  in  the  state  of  her  domicile,  and  it  was 
executed  and  proved  as  prescribed  by  the  Mis- 
souri laws,  and  a  duly  authenticated  copy  of 
the  will  and  probate  decree  was  filed  in-  the  re- 
corder's office  of  the  county  In  Missouri  where 
such  reel  estate  was  located,  and  no  action  was 
begun  within  fiye  years  to  contest  the  probate, 
as  required  by  Rev.  St.  1899,  S§  4622,  4623 
(Ann.  St.  1906,  pp.  2509,  2515],  testatrix's  heirs 
in  a  suliseqnent  action  of  ejectment  were  not  en- 
titled to  collaterally  attack  th»  probate  decree 
establishing  the  will,  on  the  ground  that  the 
will  was  revoked  by  testatrix's  marriage  both 
under  the  laws  of  Missouri  and  of  testatrix's 
domicile. 
&  Saiob— Probate  Decbbk— Effect. 

A  will  having  been  admitted  to  probate  In 
a  court  of  probate  jurisdiction,  the  probate  de- 
ene  is  a  judicial  act  binding  on  all  the  world 
until  set  aside  in  the  manner  prescribed  by  law. 

Appeal  from  St  Liouls  Circuit  Conrt,  Jaa. 
B.  Klnealy,  Judge. 

Action  by  Samuel  H.  Cohen  and  auotbear 
against  Jnlla  Herbert  and  others.  E1:om  a 
Judgment  for  defendants,  plaintiffs  appeal. 
AfDrmed. 

Herman  A.-  Haeussler  and  Harry  H.  Haeus- 
■ler,  for  appellants.  Bowell  &  Zumbalen,  for 
respondents. 

OANITT,  3.  Tbis  Is  an  action  In  ejectment 
to  recover  two-eigbtbs  of  tbe  premises  known 
as  No.  305  North  Broadway,  In  tbe  city  cf 
St  Louis,  Mo.,  being  a  lot  of  29  feet  on  the 
west  side  of  Broadway,  by  a  depth  of  102 
feet  the  south  line  thereof  being  28  feet 
north  of  Olive  street,  and  for  partition  there- 
of between  tbe  parties.  Tbe  parties  In  In- 
terest are  all  tbe  surviving  children  of  Hyam 
B.  Cohen,  deceased,  under  whom  they  nil 
claim.  Tbe  first  -count  is  In  tbe  ordinary 
form  for  ejectment  Tbe  second  count  alleges 
that  tbe  plaintiffs  and  defendants  Julia  Her- 
bert and  Elizabeth  Henrlques  are  owners  In 
common  of  said  premises,  tbe  plaintiffs  and 
GUzabetb  Henrlques  each  owning  one-eighth 
thereof  and  defendant  Julia  Herbert  owning 
flve^ghtbs  thereof;  that  defendant  Richard 
J.  Herbert  Is  tbe  husband  of  Julia  Herbert 
and  defendant  Peter  Cakes  tbe  tenant  In 
possession  under  a  lease  from  Julia  Herbert; 
that  Julia  Herbert's  Interest  Is  subject  to  a 
deed  of  trust  securing  two  notes  for  $9,000 
each,  one  of  them  beiug  payable  to  each  of 
tbe  plaintiffs;  that  Hyam  H.  Cohen,  tbe 
father  of  plaintiffs  and  of  defendants  Julia 
Herbert  and  Elizabeth  Henrlques,  died  own- 
ing said  premises  on  May  10,  1874,  and  by 
his  win  devised  the  same  to  defendant  Julia 
Herbert  and  her  sister,  Victoria  Cohen;  that 
Bald  Victoria  died  Intestate  on  May  7,  1876, 
leaving  as  her  sole  heirs  at  law  the  plaintiffs 
and  tbe  defendants  Julia  and  Elizabeth;  that 


defendant  Julia  has,  ever  since  her  sister's 
death,  collected  the  rents  and  income,  and 
has  failed  and  refused  to  account  to  plain- 
tiffs for  tbeir  portions  of  the  same;  and 
prays  for  partition  and  an  order  of  sale. 
Defendant  Ellzal>etb  Henrlques  made  de- 
fault. 

The  answer  of  defendant  Cakes  admits  bis 
possession  of  the  premises  as  tenant  of  Julia 
Herbert,  and  denies  all  other  allegations  of 
the  petition.  The  answer  of  Julia  and  Rich- 
ard J.  Herbert  admits  that  they  are  husband 
and  wife,  admits  the  tenancy  of  Cakes  under 
said  Julia,  and  denies  ail  other  allegations  of 
tbe  first  count  of  tbe  petition.  It  admits  that 
Hyam  H.  Cohen,  father  of  tbe  parties,  died 
seised  of  tbe  premises  on  May  10,  1874; 
admits  that  said  Julia  has,  since  her  sister 
Victoria's  death,  collected  the  rents;  and  de- 
nies all  other  allegations  of  tbe  second  count 
of  tbe  petition.  Said  answer  then  sets  up 
tbe  following  defenses  of  new  matter,  viz.: 
"(1)  That  said  Hyam  H.  Cohen  by  his  will, 
duly  admitted  to  probate,  devised  said  prem- 
ises to  his  daughters  Julia  and  Victoria,  as 
joint  tenants,  nnd  that  upon  the  death  of  the 
said  Victoria  defendant  Julia  Herbert  ac- 
quired the  whole  of  said  property  by  right 
of  surrlTorsblp.  (2)  That  said  Victoria  Co- 
hen by  ber  will,  duly  admitted  to  probate  In 
the  state  of  New  York,  by  a  court  having 
jurisdiction  of  tbe  subject-matter  and  tbe 
parties,  an  authenticated  copy  of  said  will 
and  the  probate  thereof  having  been  duly 
filed  In  the  recorder's  office  of  St  Louis  coun- 
ty. Mo.,  devised  whatever  interest  she  bad  in 
said  property  to  defendant  Julia  Herbert,  and 
bequeathed  to  each  of  tbe  plaintiffs,  Samuel 
H.  and  Maurice  H.  Cohen,  one-third  of  the 
proceeds  of  tbe  sale  of  all  her  bonds,  stocks, 
and  property,  and  that  said  Samuel  H.  Cohen 
and  Maurice  H.  Cohen  each  received  and 
took  tbe  interest  given  to  them  by  said  will. 
(3)  That  on  February  19, 1876,  Victoria  Cohen 
entered  Into  an  antenuptial  contract  with 
Richard  J.  Herbert,  whereby  slie  conveyed 
ber  interest  in  said  premises  to  Samuel  Cohen 
in  trust  for  her  sole  and  separate  use  and 
benefit,  free  from  all  rights  of  her  Intended 
husband,  and  for  such  other  uses  as  she 
might  from  time  to  time  appoint  with  power 
to  said  Vlctbrla  to  devise  tbe  same  or  any 
part  thereof  by  ber  last  will;  tbat  on  Febru- 
ary 23,  1875,  said  Victoria  exercised  said 
power  of  appointment  so  reserved,  by  ap- 
pointing her  Interest  in  said  premises  to  de- 
fendant Julia  Herbert,  in  and  by  her  last  will 
and  testament.  (4)  That  plaintiffs  are  es- 
topped to  claim  any  Interest  In  said  premises, 
other  than  as  mortgagees  in  a  certain  deed  of 
trust  dated  July  31,  1876,  made  by  Julia 
Herbert  to  secure  a  loon  from  each  of  the 
plaintiffs;  tbat  by  said  deed  of  trust  which 
was  signed  by  plaintiffs  as  cestuls  que  trust 
they  acknowledged  Julia  Herbert  to  be  the 
sole  owner  of  the  said  premises,  and  ac- 
knowledged that  the  same  had  been  devised 
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to  said  Julia  and  Victoria  Cob«n  as  Joint 
tenants;  and  that  defendant  Julia  Herbert, 
relying  upon  plaintiff's  acknowledgment  of 
her  sole  ownership,  afterwards  spent  large 
sums  of  money  in  Improving  said  property. 
(5)  That  defendant  .JuUa  Herbert  now  Is, 
and  for  more  than  25  years  past  has  been.  In 
actual,  open,  notorious,  exclusive,  and  ad- 
verse possession  of  the  said  premises,  claim- 
ing title  to  the  whole  thereof." 

The  reply  denied  all  the  new  matter  set  ap 
In  the  answer.  ▲  Jury  was  waived,  and 
trial  had  before  Hon.  James  R.  Kinealy. 

The  plaintUfs  offered  in  evidence  the  will 
of  Hyam  H.  Cohen,  which  was  duly  ad- 
mitted to  probate  In  the  city  of  New  Torii, 
July  27,  1874,  and  an  authenticated  copy 
thereof  and  of  Its  probate  filed  In  the  oflSce 
•»f  the  recorder  of  deeds  of  the  city  (then 
county)  of  St.  Louis,  Mo.,  on  September  1, 

1874.  By  said  will,  the  testator  devised  the 
proper^  In  suit  to  his  "said  daugliters  Julia 
and  Victoria  Jointly,"  and  he  also  gave  to 
said  Julia  and  Victoria  five  twenty-second 
parts  Jointly,  and  bis  daughter  Elizabeth, 
eight  twenty-seconds,  bis  son  Samuel,  four 
twenty-seconds,  and  Maurice,  five  twenty- 
seconds  of  the  proceeds  of  the  sale  of  bis 
other  lands,  bouses,  bonds,  and  stocks.  It 
appears  that  Victoria  C!oben  married  B.  J. 
Herbert  February  24,  1875,  and  died  on  May 
7,  1876,  leaving  neither  children  nor  mother 
nor  father  surviving  her.  She  was  survived 
by  bee  two  brothers,  the  plalntlfFs,  and  her 
two  sisters,  Julia  and  Elizabeth.  On  No- 
vember 14, 1877,  the  defendant  Julia  married 
Richard  J.  Herbert  At  the  time  of  ber 
death  Mrs.  Victoria  Herbert  lived  in  New 
York,  and  left  a  last  will  and  testament 
which   she  had  executed  on  February  23, 

1875,  the  day  before  ber  marriage  to  R.  J. 
Herbert  was  solemnized.  After  ber  death 
this  will  was  duly  probated  in  New  York, 
and  In  It  the  plaintiff  Samuel  H.  Cohen  was 
named  as  one  of  the  executors,  and  be  qual- 
ified and  acted  as  such,  and  the  plaintiff 
Samael  H.  and  Maurice  Cohen  each  took 
and  received  one-third  of  the  said  Victoria 
Herbert's  residuary  estate  as  legatees  under 
ber  said  will,  besides  specific  legacies  of 
plate  and  Jewelry.  By  the  said  will  Mrs. 
Victoria  Herbert  devised  her  Interest  in  the 
property  in  question  to  her  sister  Julia,  and 
gave  one-third  of  the  proceeds  of  the  sale 
of  all  ber  bonds,  stock,  etc.,  to  her  brother 
Samuel  H.  Cohen,  and  one-third  to  hor 
brother  Maurice  H.  Cohen,  and  named  her 
brother  Samuel  H.  Cohen  and  Blchard  J. 
Herbert  as  her  executors  in  New  York.  On 
July  31,  1870,  the  defendant  Julia  Cohen, 
now  Herbert,  borrowed  from  each  of  the 
plaintiffs  the  sum  of  $8,000  and  executed  and 
delivered  to  them  as  security  for  the  same 
a  deed  of  trust  covering  the  whole  of  the 
property  in  question.  Since  that  time  she 
bad  r^ularly  paid  to  the  plaintiffs  the  In- 
tersst  on  the  loan  secured  by  said  deed  of 


trust  The  principal  of  said  loan  was  nsed 
by  Julia  Cohen  in  tbe  erection  of  a  five- 
Bt»ry  building  upon  tbe  lot  in  suit  The  de- 
fendant Samuel  H.  Cohen  attended  to  tbe 
erection  of  this  new  building  for  her.  It 
was  finished  in  1877,  and  some  time  after- 
wards was  destroyed  by  flre.  Tbe  defendant 
B.  J.  Herbert  collected  the  Insurance  upon 
this  property  for  his  wife  Julia,  and  she 
used  the  Insurance  money  in  rebuilding  the 
premises.  It  also  appears  that  Victoria 
Cohen  and  her  intended  husband  R.  J.  Her- 
bert on  February  10,  1875,  entered  into  a 
marriage  contract  properly  signed  and  ac- 
knowledged by  them  and  recorded  In  tbe  re- 
corder's office  in  the  then  county  of  St  Louis 
on  March  3,  ld75.  By  this  contract  Victoria 
Cohen  conveyed  to  Samuel  H.  Cohen,  as 
trustee,  ber  undivided  one-half  interest  In 
tbe  property  In  suit  for  tbe  sole  and  separate 
use  and  benefit  of  tbe  said  Victoria  free  from 
all  rights  of  her  intended  husband,  and  for 
such  other  use  as  she  might  thereafter  ap- 
point by  last  will  or  otherwise.  The  decree 
of  tbe  Surrogate's  Court  of  New  York  shows 
that  said  will  was  offered  for  probate  by 
Samuel  H.  Cohen,  one  of  the  executors  nam- 
ed therein;  that  on  said  application  the  Sur- 
rogate's Court  did  ascertain  by  satlsfactcn-y 
evidence  who  were  tbe  husband  and  only 
beirs  and  next  of  kin  of  tbe  deceased  and 
their  respective  residences,  and  did  there- 
upon issue  a  citation  to  said  husband,  heirs, 
and  next  of  kin,  requiring  them  to  appear 
and  attend  the  probate  of  said  will  on  May 
2S,  1870;  that  satisfactory  proof  was  made 
of  the  service  of  said  citation  In  the  mode 
prescribed  by  law;  that  no  one  appeared  to 
oppose  the  probate  of  the  will,  whereupon 
the  surrogate  took  the  proof  of  said  will, 
and  on  May  20,  1870,  adjudged  and  decreed 
"that  tbe  instrument  offered  for  probate  In 
this  matter  Is  the  last  will  and  testament  of 
tbe  said  testatrix,  and  as  such  Is  valid  as  a 
will  of  real  and  personal  estate,  and  tbe 
same  is  hereby  admitted  to  probate  as  a  will 
of  real  and  personal  estate."  This  will  was 
executed  In  accordance  with  the  require- 
ments of  the  laws  of  Missouri,  and  probated 
In  conformity  to  the  requirements  of  stat- 
utes of  this  state.  It  further  appeared  that 
R.  J.  Herbert  and  Samuel  H.  Cohen  admin- 
istered the  personal  estate,  and  paid  the 
legacies  given  by  her  said  will  to  the  legatees 
named  therein,  and  made  tlieir  report  and 
settlements  to  the  Surrogate's  Court  of  New 
York  October  24,  1878.  The  deed  of  trust  of 
July  21,  1870,  given  by  Julia  Cohen  to  se- 
cure the  plaintiffs  the  repayment  of  tbe 
$18,000  she  lK>rrowed  from  them,  covered  the 
whole  property  in  question,  and  contained 
tbe  following  recital:  "Being  the  same  prop- 
erty acquired  by  Hynm  11.  Cohen,  fnther  of 
tbe  first  party,  by  deed  recorded  in  the  re- 
corder's office  of  the  county  of  St.  Louis  In 
Book  No.  182,  p.  140,  and  by  him  devised  to 
the  first  party  and  ber  sister  Victoria,  now 
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deceased,  and  the  snrriTon  ot  tbem,  as  may 
be  seen  by  the  will  of  the  said  Uyam  H.  Co- 
hen and  Victoria  Herbert,  duly  filed  and  re- 
corded in  the  probate  court  of  the  said  St. 
Louis  county."  This  deed  of  trust  contained 
the  statutory  covenants  of  warranty  and 
seisin,  and  was  signed,  sealed,  and  adrnowl- 
edged  by  both  Samuel  H.  C!ohen  and  Maurice 
H.  Cohen,  and  recorded  In  St  liouls  county 
<«  August  31,  1876. 

Jolla  Herbert  testified  that  she  had  been 
in  the  sole  possession  of  this  property  from 
the  death  of  her  sister  down  to  the  present 
time,  receiving  all  the  rents  and  income 
therefrom  and  paying  all  the  taxes  and  re- 
pairs; that  she  and  her  sister  Tictoria  came 
into  the  possession  of  the  property  in  July, 
1874;  that  at  the  time  of  Victoria's  death 
they  were  intending  to  tear  down  the  old 
building  and  erect  upon  the  property  a  five- 
story,  iron  and  stone  business  building;  tlrnt 
immediately  after  Victoria's  death  she  (Julia) 
proceeded  to  carry  out  this  plan,  and  sent 
her  brother  Samuel  out  here  from  New  York 
to  make  arrangements  for  the  building;  that 
she  borrowed  the  $18,000,  secured  by  deed 
of  trdst,  from  her  brothers  for  the  purpose  of 
putting  up  a  new  building,  and  that  It  was 
used  by  her  for  that  purpose;  that  the  new 
building  was  completed  In  the  spring  of  1877, 
and  she  placed  it  In  the  hands  of  J.  E.  Kalme 
&  Brother  to  rent  for  her;  that  said  build- 
ing was  destroyed  by  fire  on  December  17, 
1878,  whereupon  she  sent  her  husband,  R.  J. 
Herbert,  to  collect  the  Insurance  money  and 
make  arrangements  for  rebuilding  it;  that 
she  collected  $15,000  insurance,  which  was 
all  put  Into  the  new  building  together  with 
^,000  or  $6,000  additional  money  advanced 
by  her;  that  her  brothers  Samuel  and  Mau- 
rice never  made  any  claim  to  any  owner- 
ship in  this  property  until  shortly  before  the 
institution  of  this  suit,  in  the  fall  of  1902; 
tliat  in  1002  she  was  making  arrangements 
to  pay  off  the  deed  of  trust  held  by  her 
brothers  by  borrowing  the  money  from  an- 
other source;  that,  to  make  this  new  loan,  it 
became  necessary  to  have  the  title  examin- 
ed; that  the  title  examiner  reported  certain 
objections  to  her  title,  based  upon  the  wills  of 
Hyam  H.  Cohen  and  Victoria  Cohen;  and 
tliat  for  the  purpose  of  removing  such  objec- 
tion she  requested  her  brothers  and  sister 
Ellzaiieth  to  execute  to  her  a  quitclaim  deed 
and  they  then,  for  the  first  time,  claimed  an 
interest  in  said  property. 

David  F.  Kalme  testified  that  Mrs.  Julia 
Herbert  placed  the  property  in  hts  bands  in 
the  spring  of  1877,  and  he  has  had  charge  of 
it  ever  since  for  her;  that  he  collected  the 
rents,  paid  the  taxes  and  made  repairs,  and 
has  remitted  the  balance  to  Mrs.  Herbert; 
that  during  the  whole  of  that  time  the  prop- 
erty tias  been  asiessed  in  the  name  of  Mrs. 
Julia  Herl>ert;  that  be  occasionally  met 
Samuel  and  Maurice  Cohen  during  the  years 
be  has  had  charge  of  the  property,  and  on 
racb  occasions  they  would  speak  to  him  about 


the  property,  referring  to  it  as  "our  sister 
Julia's  property  on  Broadway";  that  neither 
of  them  claimed  to  blm  to  own  an  Interest 
therein  until  shortly  before  the  bringing  of 
this  suit;  tliat  In  the  summer  of  1902  he  had 
the  title  Investigated  for  the  purpose  of  mak- 
ing a  new  loan  on  the  property  for  Mrs.  Her^ 
bert,  and  the  Investigator  reported  the  title 
defective,  and  In  consequence  of  such  report 
witness  advised  Mrs.  Herbert  to  get  her 
brothers  and  her  sister  to  make  her  a  quit- 
claim deed. 

The  defendants  offered  In  evidence  certain 
sections  of  the  statute  of  New  York,  the  first 
of  wliich  defines  the  Surrogate's  Court  to  be 
a  court  of  record,  the  second  defines  the  Ju- 
risdiction of  a  surrogate  as  follows:  "First, 
to  take  the  proof  of  wills;  to  admit  wills  to 
probate;  second,  to  grant  and  revoke  letters 
testamentary;  third,  to  direct  and  control 
the  conduct  and  settle  the  accounts  of  execu- 
tors ;  fourth,  to  enforce  the  payment  of  debts 
and  legacies  and  to  distribute  the  estate  of 
the  deceased."  The  third  section  provides 
that  a  win  executed  by  an  unmarried  woman 
should  iM  deemed  revoked  by  her  subsequent 
marriage. 

The  court  gave  and  refused  certain  declara- 
tions of  law,  which  will  be  noticed  in  the 
course  of  the  opinion.  The  court  found  the 
issues  In  favor  of  the  defendants,  and  ren- 
dered Judgment  for  the  defendants  on  both 
counts  of  the  petition.  From  this  Judgment, 
the  plalntifTs  have  prosecuted  this  appeal. 

1.  As  to  the  first  proposition  advanced  by 
the  plaintiffs,  to  wit,  that  by  the  will  of 
Hyam  H.  Cohen  his  daughters  Julia  and  Vic- 
toria became  tenants  in  common  of  the  prop- 
erty in  controversy,  and  that  upon  the  death 
of  Victoria  without  children  and  Intestate, 
if  the  court  should  find  from  the  evidence 
that  she  did  die  Intestate  as  to  said  property, 
then  one-half  of  said  premises  descended  to 
the  brothers  and  sisters  of  Victoria  In  equal- 
parts,  there  is  no  controversy,  as  our  statute 
(section  4(K)0,  Rev.  St.  1899  [Ann.  St  1906,  p. 
2499]),  which  was  the  siime  at  the  time  of  the 
execution  of  the  will  of  Hyam  H.  Cohen,  pro- 
vides: "Every  Interest  in  real  estate  grant- 
ed or  devised  to  two  or  more  persons  other 
than  executors  and  trustees  and  husband  and 
wife  shall  be  tenancy  In  common,  unless  ex- 
pressly declared  in  such  grant  or  devise  to 
be  In  Joint  tenancy."  Rodney  t.  Landau,  104 
Mo.  251. 15  S.  W.  962 ;  Lemmons  v.  Reynolds, 
170  Mo.  227,  71  S.  W.  135. 

2.  The  decisive  question  in  this  cause  Is, 
did  Victoria  Cohen  Herbert  die  Intestate  as 
to  the  real  estate  in  controversy  herein? 
That  she  made  a  will  which  was  executed, 
attested,  and  probated  in  the  Surrogate's 
Court  of  New  York  county  In  the  state  of 
New  York,  in  the  manner  prescribed  by  the 
laws  of  Missouri,  at  that  time  (Rev.  St  Mo. 
1865,  p.  528,  c.  131,  I  3,  and  page  .j29,  S  20),  is 
conceded,  or  at  least  fully  appears  by  the  evi- 
dence in  the  cause;  and  that  a  copy  of  said 
will  and  of  the  Judgment  admitting  it  to  pn>> 
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bnte,  properly  anthentlcated  according  to  the 
act  of  Congress,  was  recorded  In  the  record- 
er's office  of  the  then  county  of  St  Louis,  on 
June  6,  1876,  as  required  by  Rev.  St  18U5,  p. 
530,  c.  131,  <  34,  also  appears.  The  statute  of 
this  state  in  force  at  that  time  In  sections  33 
and  34,  c.  131,  p.  531,  Rev.  St  1865,  as  at  pres- 
ent, dispensed  with  the  probate  anew  In  this 
state  of  wills  admitted  to  probate  in  another 
state,  provided  they  were  executed,  attested, 
and  proved  in  the  manner  required  by  our 
law&  And  in  lieu  of  probate  anew  in  this 
state  provided  the  "authenticated  copies  of 
such  wills  and  the  probate  thereof,  shall  be 
recorded  in  the  same  manner  as  wills  execut- 
ed and  proved  In  this  state,  and  shall  be  ad- 
mitted in  evidence  in  the  same  manner  and 
with  like  effect"  Accordingly  It  has  been 
ruled  that  where  a  will  executed  in  another 
state  according  to  the  laws  of  Mlssonrl  had 
been  probated  and  recorded  In  the  former 
state,  and  an  authenticated  copy  of  such 
record  was  filed  in  the  county  where  the 
land  was  situated  In  this  state,  a  copy  of  this 
last  record  furnished  conclusive  proof  of  the 
will.  Applegate  v.  Smith,  31  Mo.  166,  Keith 
V.  Keith,  07  Mo.  223,  10  S.  W.  607,  and  Fen- 
derson  v.  Missouri  Tie  &  Timber  Co.,  104  Mo. 
App.  290,  78  S.  W.  819.  And  it  Is  the  uni- 
form milng  of  this  court  that  when  a  will 
has  been  probated  In  the  court  having  pro- 
bate Jurisdiction,  the  Judgment  of  probate  is 
a  Judicial  act,  and,  like  any  other  Judgment 
of  the  court  of  competent  Jurisdiction,  it 
stands  as  a  Judgment  binding  upon  all  the 
world  until  set  aside  in  the  mode  and  within 
the  time  allowed  by  our  law,  and  its  validity 
as  a  will  cannot  be  attacked  collaterally. 
Jonrden  v.  Meier,  31  Mo.  40;  Dilworth  t.  Rice, 
48  Mo.  124;  1  Woerner  on  the  Law  of  Ad- 
ministration (2  Ed.)  {  145 ;  In  re  Broderick's 
Will.  21  WalL  (D.  S.)  603,  22  L.  Ed.  699. 
But  the  plaintiffs  contend  that  both  by  the 
laws  of  New  York  and  of  this  state  at  the 
time  of  the  execution  of  her  will  by  Victoria 
Cohen  said  will  was  revoked  by  her  subse- 
quent marriage  to  the  defendant  Richard  J. 
Herbert.  Gen.  St  Mo.  1865,  p.  528,  c.  131,  |  0 
(now  section  4607,  Rev.  St  Mo.  1899  [Ann. 
St  1906,  p.  2505]);  2  Wag.  St  p.  1365,  {  6; 
4  Rev.  St  N.  T.  1901,  p.  4889,  J  44 ;  2  Rev. 
St  N.  T.  pt  2,  a  6,  tit  1,  p.  64,  I  44.  The 
learned  counsel  for  the  plaintlflts  have  cited 
us  to  various  decisions  of  the  New  York 
courts,  notably  Brown  v.  Clark,  77  N.  T.  369, 
Matter,  of  Davis'  Estate,  1  Tuck.  Sur.  N.  Y. 
107,  and  Lathrop  v.  Dunlop,  4  Hun,  213,  to 
establish  the  proposition  that  the  subsequent 
marriage  of  Victoria  Cohen  revoked  her  will. 
Now  as  to  these  cases.  Brown  v.  Clark  was 
an  appeal  from  the  order  of  the  Supreme 
Court  reversing  a  decree  of  the  surrogate, 
which  had  denied  probate  to  an  instrument 
presented  as  the  last  will  and  testament  of 
Mary  J.  Clark  Trottor,  deceased.  Mary  J. 
Clark  executed  said  Instrument  as  her  last 
will  on  August  26,  1873.     Subsequently  she 


married  Mr.  Proctor.  After  her  marriage, 
and  on  December  7,  1876,  she  executed  a  r-od- 
icil.  She  died  October  1,  1877.  The  Sur- 
rogate's Court  held  that  the  will  was  re- 
voked by  the  subsequent  marriage  of  the  tes- 
tatrix, and  in  this  opinion  the  court  of  ap- 
peals concurred,  both  on  the  ground  that  by 
the  common  law  the  marriage  of  a  woman  op- 
erated as  an  absolute  revocation  of  her  prior 
will  (Force  and  Humbley's  Case,  4  Ccke,  61 ; 
Hodsden  v.  Floyd,  2  Bro.  Ch.  534;  2  Rev.  St 
N.  Y.  pt  2,  c.  6,  tit  1,  p.  64,  8  44),  and  that 
the  testamentary  capacity  conferred  upon 
married  women  by  the  statute  of  that  state 
did  not  repeal  either  the  common  law  or  the 
statute  providing  that  the  marriage  of  a 
feme  sole  revoked  her  will.  It  will  be  ob- 
served that  the  question  arose  on  a  direct 
application  to  probate  the  will,  and  not  as 
to  the  effect  of  a  probate.  To  the  same  ef- 
fect is  the  case  of  Davis'  estate  in  1  Tuck- 
er. In  that  case  the  will  was  adjudged  re- 
voked by  the  Surrogate's  Court  pending  the 
proceedings  In  that  court  and  as  soon  as  the 
fact  of  the  aabsequoit  njarriage  was  made  to 
appear.  Lathrop  t.  Dunlop,  4  Hun  (N.  Y.) 
213,  was  an  appeal  from  a  decision  of  the 
Surrogate's  Court  refusing  to  admit  to  pro- 
bate the  will  of  Mrs.  Jessie  Dunlop  Empson. 
It  appears  that  Miss  Dunlop  duly  executed 
her  will,  and  afterwards  married,  and  about 
two  months  after  her  marriage  died.  Her 
will  was  presented  for  probate,  and  refused 
on  the  ground  of  subsequent  marriage,  so 
that  the  case  In  principle  is  like  onto  Brown 
V.  Clark,  supra.  To  the  same  eflfect  is  Swan 
T.  Hammond,  138  Mass.  46,  62  Am.  Rep.  265, 
which  was  a  direct  appeal  from  the  probate 
court  admitting  a  will  made  by  a  single  wo- 
man who  had  subsequently  married  to  pro- 
bate. The  court  held  that  the  subsequent 
marriage  was  a  revocation.  And  so,  also,  was 
the  case  of  Blodgett  v.  Moore,  141  Mass.  76, 
5  N.  E.  470.  The  case  of  Oram  v.  Sawyer,  132 
111.  457,  24  N.  a  056,  was  a  bill  in  equity 
brought  by  the  surviving  husband  of  Mrs. 
Crum  to  enforce  a  contract  made  between  a 
husband  and  wife  during  coverture.  It  ap- 
pears that  the  wife  prior  to  her  marriage  had 
executed  a  will  and  a  codicil,  and  it  was  held 
that  the  subsequent  marriage  revoked  and 
annulled  her  will.  But  there  was  no  probate 
of  the  said  will,  and  hence  the  question  now 
before  us  was  not  involved  In  that  case,  so 
that  we  recur  to  the  original  proposition, 
what  was  the  effect  of  the  Judgment  of  the 
Surrogate's  Court  of  New  York  county  ad- 
mitting to  probate  the  will  of  Mrs.  Victoria 
Cohen  Herbert  notwithstanding  the  law  of 
Missouri  at  that  time  provided  that  the  sub- 
sequent marriage  of  a  single  woman  would 
revoke  her  will  made  prior  to  her  marriage? 
We  have  already  seen  that  by  the  laws  of 
this  state  the  Judgment  of  a  probate  court 
admitting  a  will  to  probate  has  the  full  force 
and  effect  of  a  Judgment  of  any  other  court 
of  competent  Jurisdiction,  and  the  will  of  the 
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testator  or  testatrix  Btands  as  hla  or  her  will 
until  set  aside  in  the  mode  and  within  the 
time  allowed  by  law,  and  its  validity  as  a  will 
cannot  be  attaclced  collaterally.  That  the 
will  might  have  been  successfully  attacked 
when  it  was  offered  for  probate  in  the. Sur- 
rogate's Court  cannot  avail  the  plaintiffs  at 
this  time,  unless  the  rule  forbidding  a  col- 
lateral attack  upon  a  Judgment  of  a  court  of 
competent  Jurisdiction  is  entirely  disregarded. 
The  question  is  not  a  new  one  In  other 
Jnilsdlctlons  in  this  country.  Thus,  in  Pop- 
lin V.  Hawke,  8  N.  H.  124,  the  court  said: 
'The  first  question  is  whether  M.  Thorn  took 
anything  under  the  last  wills  of  Abigail 
Graves  and  Betty  Thorn.  These  wills  were 
made  during  the  Uvea  of  their  husbands, 
and  It  has  been  settled  in  this  state  that 
a  married  woman  has  no  power  to  devise 
lands  by  wilL  If,  then,  the  question  was  on 
the  allowance  of  the  wills  of  Abigail  Graves 
and  Betty  Thorn,  it  must  be  held  that  they 
had  not  power  to  devise,  and  the  Instruments 
be  rejected.  But  both  these  wills  had  been 
allowed  and  proved  In  the  probate  court. 
The  decrees  of  allowance  stand  unreversed, 
and  those  Interested  in  the  estate  have  taken 
no  appeal.  •  •  •  The  statute  of  1791  did 
not  declare  in  express  terms  the  effect  of  a 
decree  of  the  probate  court  allowing  and  ap- 
proving of  a  will  purporting  to  contain  a 
devise  of  real  estate.  Bnt,  from  the  provi- 
sions of  the  act,  it  Is  not  doubted  that  it  was 
intended  the  decree,  unless  apiwaled  from, 
should  be  conclnslve  in  passing  the  title  of 
the  estate,  according  to  the  provisions  of  the 
will,  and  bind  all  persons  interested.  The 
construction  of  thoee  provisions  may  come  up 
Incidentally  In  suits  at  law;  but  the  power 
and  capacity  of  devising  by  any  person 
aeized,  the  sanity  of  the  testator,  the  due 
attestation,  and  all  questions  relating  to  the 
validity  of  the  will  itself,  are  proper  subjects 
of  adjudication  upon  the  bearing,  when  the 
will  Is  presented  for  probate.  This  must 
necessarily  be  the  case."  In  Parker  v.  Park- 
er, 11  Cusb.  (Mass.)  619,  it  appeared  that  the 
will  was  made  in  New  Hampshire  by  a  mar- 
ried woman,  admitted  to  probate  there,  and 
a  copy  of  the  will  and  such  probate  recorded 
hi  Massachusetts,  as  provided  by  statute  of 
the  latter  state.  Under  the  law  of  both  said 
states,  a  married  woman  had  no  capacity  to 
make  a  will.  Held,  that  the  New  Hampshire 
probate,  filed  and  recorded  in  Massachusetts 
where  the  land  was,  unappealed  from  and 
nnreversed,  was  final  and  conclusive  upon 
the  heirs  of  the  testatrix,  and  that  they  could 
not  deny  tbe  legal  capacity  of  the  testatrix 
to  make  snch  a  will.  In  Cochran  v.  Young, 
IM  Pa.  334,  It  appeared  that  a  will  devis- 
ing real  estate  was  duly  admitted  to  probate 
on  September  5, 1862.  On  February  11,  1881, 
«  codicil  of  a  later  date  disposing  of  the  same 
property  in  a  different  manner  was  admitted 
to  probate.  An  action  of  ejectment  was 
brought  by   the  devisee  under  the  codicil 


against  the  grantee  of  the  original  devisee 
under  the  first  probate.  Held,  the  probate  of 
the  original  will,  not  having  been  contested 
within  five  years  as  allowed  by  statute,  was 
conclusive  upon  all  parties,  and  was  not  re- 
voked by  the  subsequent  probate  of  the  codicil. 
The  court  said:  "We  are  bound  to  accept 
the  will  of  October  22,  1861,  as  the  testator's 
last  will  and  testament.  Its  validity  cannot 
now  be  questioned  as  to  the  realty  devised 
under  it.  We  have  no  right  to  assume  that 
the  paper  of  June  18,  1862,  was  bis  last 
win,  simply  because  it  bears  a  later  date 
than  the  former.  The  presumption  Is  other- 
wise, and  that  presumption  is  now  conclu- 
sive." In  Wilson  V.  Donnelly,  119  Ind.  565. 
22  N.  B.  12,  the  court  said:  "The  appellants 
seek  a  decree  quieting  title,  and  allege  in 
their  complaint  that  their  title  is  clouded 
by  a  devise  to  the  appellee.  They  aver  that 
the  will  containing  the  devise  was  procured 
by  the  fraud  of  the  devisee.  •  •  •  The 
complaint  also  alleges  that  the  will  was  duly 
admitted  to  probate  In  the  district  court  of 
Cedar  county,  Iowa,  and  a  duly  authenticat- 
ed copy  of  said  will  and  the  probate  thereof 
had  been  filed  and  recorded,  under  the  pro- 
visions of  the  statute  of  this  state,  in  Park- 
er county.  The  trial  court  did  not  err  in 
sustaining  the  demurrer  to  the  complaint. 
The  Judgment  of  the  district  court  of  Cedar 
county,  Iowa,  precludes  the  appellant  from 
attacking  the  will  in  an  action  to  quiet  title." 
In  Bowen  t.  Allen,  113  111.  53,  35  Am. 
Rep.  388,  the  action  was  ejectment.  The 
plaintiff  offered  in  evidence  the  will  of  Ann 
Quinn,  admitted  to  probate  by  the  Mariou 
county  probate  court,  which  Judgment  was 
aShrmed  on  appeal  to  the  circuit  court  It 
was  shown  that  the  will  was  made  while  she 
was  unmarried,  and  that  she  subsequent!  v 
married.  Under  the  Illinois  law  the  sub- 
sequent marriage  operated  as  a  revocation 
of  the  will.  The  court  said:  "It  is  also 
urged  that  the  marriage  of  testatrix  after 
its  execution  revoked  the  will.  This  is  con- 
cluded by  the  Judgment  of  the  circuit  court 
establishing  and  admitting  the  will  to  pro- 
bate This  was  a  question  to  be  considered 
In  that  case,  and  no  doubt  was.  The  ques- 
tion tried  there  was  whether  it  was  the  will 
of  testatrix,  and,  after  hearing  the  evidence  on 
the  trial  it  was  found  that  it  was,  and  that 
finding  must  stand  until  the  Judgment  is 
reversed,  or  otherwise  annulled  by  some  reg- 
ular proceeding  bad  for  that  purpose.  As 
long  as  it  stands  unreversed  and  unimpeacb- 
ed,  it  Imports  verity  In  all  collateral  proceed- 
ings. We  must  therefore  receive  and  act  up- 
on it  as  the  last  will  of  testatrix."  In  Cold 
Storage  Co.  v.  Winsor,  148  Ind.  682,  48  N.  E. 
502,  under  a  statute  in  terms  very  much  like 
section  35,  c.  131,  p.  530,  Gen.  St  Mo.  1865,  it 
was  held  that,  where  the  will  of  a  married 
woman  had  been  admitted  to  probate  In  New 
York,  and  a  copy  thereof  and  of  its  probate 
filed  In  Indiana  where  the  land  was  situat- 
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ed,  rach  will  coald  be  contested  In  the  latter 
state  within  three  years  of  the  filing  thereof, 
on  the  ground  that  the  will  was,  nnder  the 
Indiana  statute,  reTOked  by  the  subsequent 
birth  of  Issue  to  the  testatrix. 

Under  Gen.  St  1865,  p.  530,  c.  131,  K  28-36, 
the  plaintiffs  in  this  case  might  have  con- 
tested the  will  of  Victoria  Cohen  Herbert 
within  five  years  after  said  will  was  filed 
for  record  in  this  state,  upon  the  ground  on 
which  they  now  seek  to  avoid  Its  force  and 
effect  But  having  failed  to  avail  themselves 
of  the  remedy  in  the  mode  and  within  the 
time  provided  by  our  laws,  the  will  of  Vic- 
toria Cohen  by  whldi  her  Interest  in  the  real 
estate  in  suit  in  this  case  was  devised  to  the 
defendant  Julia  Herbert  must  be  given  full 
force  and  effect,  and  held  to  have  passed 
her  undivided  Interest  therein  to  her  sister 
Jolla,  as  has  been  recently  held  by  this  court 
iB  Stevens  et  al.  v.  Oliver  et  al.  (Mo.  Sup.), 
98  S.  W.  482,  reaGBrmlng  Jourden  v.  Meier. 
31  Mo.  40,  Stowe  T.  Stowe.  140  Mo.  594,  41 
S.  W.  951;  and  Stevens  v.  Larwill,  110  Mo. 
App.  140,  84  S.  W.  113,  wherein  it  was  said: 
"The  suit  for  partition  cannot  be  regarded 
as  a  contest  of  the  will.  The  will  was  duly 
probated,  and  can  be  contested  only  by  a  pro- 
ceeding in  the  manner  required  by  sections 
4622  and  4636,  Rev.  St  1899  [Ann.  St  1900, 
pp.  2508,  2515]."  It  goes  without  saying  that 
the  count  in  ejectment  herein  Is  also  a  col- 
lateral attack  upon  the  Judgment  of  the  Sur- 
rogate's Court,  which  wag  duly  filed  and  re- 
corded In  the  office  of  the  recorder  of  deeds 
of  the  city  (then  county)  of  St  Louis,  on 
June  6,  1876.  Accordingly  It  must  be  ruled 
that  the  circuit  court  committed  no  er^or  In 
refusing  the  second  instruction  requested 
by  the  plaintiffs.  The  learned  counsel  on 
both  sides  have  discussed  other  Interesting 
propositions  in  this  case,  to  wit  whether 
the  plaintiffs  are  not  estopped  by  reason  of 
their  having  received  and  taken  their  share 
of  their  sister  Victoria's  estate  under  the 
laws  of  the  state  of  New  York,  and  by  their 
conduct  in  having  loaned  their  said  sister 
Julia  $18,000  on  this  property  and  taken  her 
deed  of  trust  conveying  the  whole  of  the 
same  to  secure  the  said  loan. 

Counsel  on  both  sides  have  also  discussed 
whether  the  statute  of  limitations  has  or  has 
not  barred  the  right  of  the  plaintiffs  to  re- 
cover in  this  case,  and  whether  the  posses- 
sion of  the  said  Julia  Herbert  has  or  has 
not  been  adverse  to  plaintiffs'  rights.  Ami 
on  the  part  of  the  defendants  there  is  an 
able  and  learned  discussion  as  to  whether 
or  not  the  will  of  the  said  Victoria,  although 
not  good  as  a  will,  may  not  be  held  a  valid 
execution  of  the  power  of  appointment  re- 
served to  her  in  her  antenuptial  contract 
with  R.  J.  Herbert.  We  have  considered  the 
briefs  on  these  points;  but  inasmuch  as  we 
have  reached  the  conclusion  that  the  Judg- 
ment of  the  Surrogate's  Court  of  the  county 
of  New  York  probating  the  will  of  Victoria 
Cohen,  and  the  subsequent  filing  of  the  same 


and  the  probate  thereof  In  the  office  of  the 
recorder  of  deeds  of  St.  Louis  county,  and 
the  failure  of  the  plaintiffs  to  contest  that 
win  within  five  years  after  Its  recording  In 
St  Louis  county,  conclusively  established 
the  title  of  Julia  Cohen  Herbert  to  the  un- 
divided one-half  of  the  property  in  question, 
we  deem  It  entirely  unnecessary  to  decide 
the  propositions  so  ably  discussed  by  the 
respective  counsel. 

The  Judgment  of  the  'circuit  oonrt  must  be 
and  Is  affirmed. 

FOX,  P.  J.,  and  BURGESS,  J^  concur. 


EDOB  V.  SOUTHWEST  MISSOURI  BLBC- 
TRIC  RT.  CO. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
July  1,  1907.) 

1.  Master  and  Servant— Injobt  to  Serv- 
ant—Vice Pbincipals. 

A  car  dispatcher,  having  not  only  control 
of  the  motormpn  and  conductors  of  an  inter- 
urban  electric  railway,  but  also  control  of  the 
cars  and  their  operation,  is  not  a  fellow  servant 
of  the  motormen  and  conductors,  but  is  a  vice 
principal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  |f  495-514.] 

2.  Same. 

An  employfi  intrusted  with  the  performance 
of  the  employer's  personal  duties  Is,  in  regard 
to  those  duties,  a  vice  principal,  and  the  em- 
ployer is  liable  for  Injuries  to  a  co-employ6  re- 
sulting from  the  negligence  of  the  employe. 

[Ed.  Note.— For  cases  in  point,  see  (>nt  Dig. 
vol.  34,  Master  and  Servant,  1}  422-488.] 

3.  Same. 

A  dispatcher  of  an  interurban  electric  rail- 
way company  was  a  vice  principal,  and  not  a 
fellow  servant,  of  the  conductors  and  motormen. 
[E!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  {I  436,  442,  ^5.) 

4.  Sake— CoNTBiBUTOBT   NKQuasNCB— Ques- 
tion FOB  Jury. 

In  an  action  against  an  electric  railway 
company  for  injuries  to  a  motorman  jumping; 
from  his  car  to  avoid  injury  in  a  collision  with 
another  car,  held,  that  the  question  of  his  con- 
tributory negligence  was  for  the  jury. 

[BM.  Note.— For  cases  in  point, -see  Cent  Dig. 
vol.  34,  Master  and  Servant  §§  1088-1132.] 

6.  Same— NEGLiaENOB— QtTESTiON  fob  Jury. 

In  an  action  against  an  electric  rallway 
company  for  injuries  to  a  motorman  jumping 
from  his  car  to  avoid  injury  in  a  collision 
with  another  car,  held,  that  the  question  of  the 
nef^IIgence  of  the  company  in  bringing  about  a 
collision  was  for  the  jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  fS  1032-1043.] 

6.  Same— Statutory  Regulations. 

The  fellow  servant  act  of  1897  applies  to  a 
company  operating  an  electric  railway  about  35 
miles  in  length,  passing  through  12  or  15  towns, 
with  but  little  trackage  in  cities. 

[Ed.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  f  360.] 

7.  EVIDENOB— HKARSAT  EVIDENCE. 

In  an  action  against  an  electric  railway 
company  for  injuries  to  a  motorman  jumping 
from  a  car  to  avoid  injury  In  a  collision  with 
another  car,  the  conductor  of  the  car  testified 
that  he  called  up  the  car  dispatcher  by  tele- 
phone for  instructions  and  received  instructions 
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which  h«  repeated  to  the  car  dispatcher.  One 
of  the  qnestions  in  issae  was  as  to  w]>at  the 
instmctiona  were.  Held,  that  witnesses  were 
properly  permitted  to  testify  in  corroboration  of 
what  the  condnctor  stated  over  the  telephone  to 
the  car  dispatcher,  as  against  the  objection  tliat 
the  same  was  hearsay. 

8.  Plkadiro  —  Amcndickiit  —  AixowARCa  — 
Nbw  Caubk  or  Action. 

Where  the  original  petition  in  an  action 
against  an  electric  railway  company  for  in- 
juries to  a  motorman  alleged  that  he  was  in- 
jured by  the  collision  of  his  car  with  another 
car,  the  court  properly  allowed  an  amendment 
alleging  that  he  jumped  from  the  car  on  seeing 
that  a  collision  was  inevitable. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  89,  Pleading,  »  693,  694.] 

9.  EVIDBNCB— PHOTOORAPH6— ADMISSIBIUTY. 

In  an  action  against  an  electric  railway 
company  for  injuries  to  a  motorman  jumping 
from  a  car  to  avoid  injury  in  a  collision  with 
another  car,  photographs  of  the  cars  and  sur- 
roundings taken  on  the  day  of  the  accident  were 
properly  received  in  evidence  to  show  the  phys- 
ical oonditions  existing  at  the  time  of  the  acci- 
dent and  to  throw  light  on  the  rate  of  the  speed 
of  the  cars  at  the  time  of  the  collision. 

[ESd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  20.  Evidence,  {{  1509-1512.] 

Appeal  from  Glrcait  Court,  Jasper  County ; 
Joaeph  D.  Perkins,  Judge. 

Action  by  W.  A.  Edge  against  the  Soatb- 
weat  Missouri  Electric  Hallway  Company. 
From  a  Judgment  for  plaintiff  defendant  ap- 
peals.   Affirmed. 

This  suit  was  brought  in  the  circuit  court 
of  Jasper  county  by  W.  A.  Edge  against 
the  defendant  for  the  recovery  of  the  sum  of 
$26,000  for  personal  Injuries  received  by 
him  in  jumping  from  a  car,  caused  by  the  al- 
leged negligence  of  defendant  In  permitting 
a  collision  to  occur  on  its  road  between  two 
of  Its  cars. 

For  his  cause  of  action,  tbe  plaintiff  states 
that  the  defendant  is  now,  and  at  all  times 
hereinafter  mentioned  was,  a  corporation 
organized  and  doing  business  under  tbe  laws 
of  the  state  of  Missouri ;  that  as  such  corpo- 
ration It  Is  now,  and  at  all  times  hereinafter 
mentioned  was,  engaged  in  the  operation  of 
an  electric  railway  between  the  city  of  Car- 
thage, Mo.,  and  the  dty  of  Galena,  Kan., 
running  through  tbe  cities  of  Joplin,  Webb 
City,  and  Cartervllle,  Mo. ;  that  the  railway 
of  the  defendant  has  now,  and  at  all  times 
hereinafter  mentioned  bad,  a  great  many 
short  and  abrupt  curves,  and  many  of  said 
curves  are  In  deep  cuts  and  around  embank- 
ments and  groves  of  trees,  so  that  the  em- 
ployte  of  defendant  in  charge  of  and  operat- 
ing its  cars  can  see  only  a  short  distance 
ahead,  when  about  to  round,  and  when  round- 
ing, said  curves  with  the  cars  of  defendant, 
and  80  that  cars  approaching  each  other  on 
said  track  cannot  be  seen  by  the  men  in 
charge  thereof  until  they  get  within  a  very 
short  distance  of  each  other;  that  tbe  defend- 
ant requires  its  employes  in  charge  of  and 
operating  its  said  cars  to  make  and  maintain 
a  certain  schedule  of  time,  to  wit,  about  15 
miles  an  bonr,  that  in  order  to  make 


and  maintain  said  schedule,  and  to  make  the 
required  stops  at  railroad  crossings,  and  to 
allow  passengers  to  embark  and  disembark 
from  said  cars,  and  to  make  other  necessary 
stops  in  the  operation  of  said  cars,  it  Is  nec- 
essary for  the  employes  of  defendant  In 
charge  of  and  operating  said  cars  to  run  the 
same  at  a  very  rapid  rate  of  speed  while 
rounding  tbe  aforesaid  curves  in  the  railway 
track  of  defendant,  as  well  as  when  running 
over  a  straight  track,  which  facts  are  well 
known  to  the  defendant;  that  on  the  17th 
day  of  August,  1903,  plaintiff  was  a  motor- 
neer,  and  Buren  Moad  was  a  conductor,  in 
tbe  employ  of  defendant,  and  in  charge  of 
car  No.  30  of  defendant's  line,  in  transit  from 
Carthage,  Mo.,  to  Galena,  Kan. ;  that  at  said 
time  another  one  of  defendant's  cars,  in 
charge  of  employes  of  defendant,  was  bound 
for  tbe  city  of  Carthage,  tbe  Carthage-botmd 
car  being  known  as  No.  29;  that  on  August 
17,  1903,  Lawrence  Havens  was  one  of  the 
car  dispatchers  of  defendant  at  its  Webb  City 
office ;  that  it  was  tbe  duty  of  a  car  dispatch- 
er to  superintend,  control,  and  direct  the 
employes  of  defendant  while  engaged  in  the 
work  of  moving  tbe  cars  over  tbe  track  of  de- 
fendant's road,  to  give  orders,  by  telephone, 
to  employes  in  charge  of  and  operating  cars 
of  defendant,  at  certain  telephone  stations 
along  the  railway  of  defendant,  directing 
them  as  to  when  and  where  they  should  pass, 
with  the  cars  of  which  they  were  in  charge, 
other  cars  of  defendant's  which  were  running 
In  opposite  directions,  and  the  said  employes 
were  bound  to  obey  said  orders ;  that  it  was 
tbe  duty  of  a  car  dispatcher  to  transmit  by 
telephone  to  said  stations  said  orders  to  tbe 
employes  of  defendant  in  charge  of  and  oper- 
ating its  cars  on  its  said  railway,  and  to  In- 
sure tbejiorrect  transmission  it  was  his  duty 
to  have  the  orders  correctiy  repeated  back  by 
tbe  employe  receiving  them;  that  said  car 
No.  80  in  transit  from  Carthage,  Mo.,  to  Ga- 
lena, Kan.,  was  stopped  at  Morgan  Station  by 
the  said  employes  of  defendant  in  charge 
thereof  for  the  purpose  of  receiving  orders  by 
telephone  from  the  car  dispatcher  of  defend- 
ant at  Its  Webb  City  office;  that  it  was  tbe 
duty  of  tbe  conductor  in  charge  of  a  car  of 
defendant  to  receive  tbe  said  orders  at  the 
telephone  stations  aforesaid,  repeat  them 
back,  and,  when  approved  by  the  car  dis- 
patcher, to  transmit  tbe  said  orders  to  bis  mo- 
toneer;  that,  pursuant  to  and  in  performance 
of  that  duty,  Conductor  Buren  Moad,  of  said 
car  No.  80,  entered  the  telephone  station  of 
defendant  at  Morgan  Station  for  the  purpose 
of  receiving  orders ;  that  at  said  time  Law- 
rence Havens  was  acting  as  the  car  dispatch- 
er for  defendant;  that  tbe  said  Lawrence 
Havens  carelessly  and  negligently  transmit- 
ted to  the  said  Buren  Moad  an  ordef  for  car 
No.  30  to  pass  car  No.  29  at  Syracuse,  look 
out  for  car  No.  17  at  Lakeside,  and  go  to 
Motley;  that  at  that  time  car  No.  29  was  in 
transit  over  the  same  line  of  track  for  Car- 
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tbage,  Mo.,  with  orders  from  defendant's  car 
dispatcher  to  pass  car  No.  30  at  Morgan  Sta- 
tion; that,  because  of  said  careless,  negli- 
gent, and  conflicting  orders,  said  car  No.  80, 
in  transit  to  Motley,  pursuant  to  said  orders, 
when  It  was  about  to  round  one  of  the  curves 
of  defendant's  line  about  a  mile  west  of  Mor- 
gan Station,  where  it  was  impossible  to  see 
an  approaching  car  more  than  150  to  200  feet 
ahead,  and  when  plaintiff  was  In  the  exer- 
cise of  due  care,  collided  with  said  car  No. 
29;  that  because  of  said  collision  plaintiff 
was  seriously  and  permanently  injured,  In 
that  bis  right  kneecap  was  split,  and  in  that 
the  muscles  and  ligaments  of  bts  left  arm 
were  torn  and  lacerated  to  such  an  extent  as 
to  permanently  impair  its  use,  and  the  sc^>- 
ula  on  the  left  shoulder  broken  down  to  the 
extent  of  -an  inch  and  a  half,  and  in  that  sev- 
eral of  the  processes  of  the  spine  at  the  base 
of  the  neck  were  broken  off,  and  the  spinal 
chord  so  Injured  as  to  seriously  impair  plain- 
tiff's ability  to  turn  bis  head,  and  In  that  he 
received  severe  scalp  wounds  above  the  fore- 
head, and  another  near  the  base  of  the  brain, 
and  In  that  his  skull  was  crushed  on  the  right 
side  near  the  median  line  above  the  nervous 
center  of  the  brain,  thereby  necessitating 
the  removal  of  a  piece  of  the  skull  two  inches 
In  diameter,  leaving  the  brain  exposed  and 
unprotected;  that  because  of  these  injuries 
plaintiff  is  partially  paralyzed  in  the  left 
side,  and  has  suffered,  and  will  continue  to 
suffer,  great  pain,  and  has  been,  and  will  be 
for  the  remainder  of  his  life,  disabled  from 
the  performance  of  manual  labor,  his  only 
means  of  obtaining  a  livelihood;  that  by  rea- 
son of  the  above  injuries  the  plaintiff's  sanity 
is  greatly  endangered,  and  total  paralysis  is 
a  constant  menace.  Plaintiff  further  states 
that  his  time  on  and  prior  to  August  17,  1903, 
was  worth  not  less  than  $50  a  month,  and 
that  by  reason  of  his  injuries,  as  aforesaid, 
he  tias  lost  the  value  of  his  time  from  August 
17,  1903.  Wherefore,  in  consideration  of  tbe 
premises,  plaintiff  Is  damaged  in  the  sum  of 
$25,000,  for  which  he  prays  Judgment 

At  the  close  of  plaintiff's  case,  defendant 
offered  a  demurrer  to  the  evidence,  which 
was  by  the  court  refused,  and  defendant  ex- 
cepted. Plaintiff  thereupon  asked  leave  to 
file  an  amended  petition.  Defendant  object- 
ed to  the  filing  of  the  amended  petition,  for 
the  reason  that  it  stated  a  different  cause  of 
action  from  the  cause  of  action  alleged  in 
the  original  petition,  and  because  defendant 
was  not  prepared  to  meet  the  allegations  of 
the  petition  as  amended,  which  objection  was 
by  the  court  overruled,  and  defendant  except- 
ed. The  plaintiff  was  permitted  to  file  an 
amended  petition,  which  was  in  all  respects 
tbe  same  as  tbe  original,  with  the  exception 
that  instead  of  stating  that  car  No.  30  col- 
lided with  car  No.  20,  and  because  of  said 
collision  be  was  seriously  and  permanently 
Injured,  he  alleges:  "That  said  collision  was 
Imminent  and  pending,  and  plaintiff  had  rea- 
sonable cause  to  believe  said  collision  was  in- 


evitable, and,  having  cause  to  apprebend 
great  personal  harm  by  reason  tliereof,  Jamp- 
ed  and  was  injured,"  eta 

Defendant  then  filed  an  affidavit  of  sur- 
prise, and  stated  It  was  not  prepared  to  meet 
tbe  new  Issues  made  by  tbe  amended  peti- 
tion, and  asked  for  a  continuance,  'vrhicb 
was  by  the  court  refused,  and  defendant  ex- 
cepted. 

Defendant  then  filed  its  amended  answer, 
which,  omitting  formal  parts,  is  as  follows: 
"Now  comes  the  defendant,  and,  for  answer 
to  amended  petition  of  plaintiff  herein,   ad- 
mits that  the  defendant  is  now,  and  at  all 
times    hereinafter    mentioned   in   plaintiff's 
petition   was,    a   corporation  organized    and 
doing  business  under  the  laws  of  tbe  state 
of  Missouri,  and  was  engaged  in  the  opera- 
tion of  an  electric  railway  between  tbe  city 
of  Carthage,  Mo.,  and  tbe  city  of  Oajena, 
Kan.,  running  through  the  cities  of  Joplin, 
Webb   City,   and    Cartervllle,    Mo.     Admits 
that  on  tbe  17th  day  of  August,  1903,  plain- 
tiff was  a  motorman  and  Buren  Moad  was  a 
conductor  on  one  of  defendant's  cars  and  In 
charge  of  car  No.  30  of  defendant's  line,  in 
transit  from  Carthage,  Mo.,  to  Galena,  Knn., 
and  denies  each  and  every  other  allegation 
In  plaintiff's  petition  contained.    Defendant, 
further   answering,   says   that  the  injuries, 
if  any,  received  by  plaintiff  were  cansed  by 
the  negligence  of  plaintiff  and  tbe  negligence 
of  his  conductor,  Moad,  who  was  a  fellow 
servant     That  plaintiff  was  negligent  and  . 
careless  in  running  bis  car  around  the  curve 
at  Dewey  Station  at  too  fast  a  rate  of  speed, 
and  was  negligent  and  careless  In  not  keep- 
ing a  lookout  for  objects  on  the  track  ahead 
of  him,  and  negligent  and  careless  in  talking 
and   carrying   on    conversation    with   other 
people  and  not  giving  bis  full  attention  to 
his  duties  as  a  motorman,  and  that  but  for 
the  negligence  and  carelessness  on  the  part 
of  plaintiff  be  would  have  seen  car  No.  29 
in  ample  time  to  have  prevented  any  colli- 
sion between  said  cars.    That  said  Conductor 
Moad,  a  fellow  servant  of  plaintiff,  was  neg- 
ligent and  careless   in  receiving  his   orders 
from  Lawrence  Havens,  car  starter,  and  in 
misunderstanding  and  mistaking  his  orders. 
That  said  Lawrence  Havens  ordered  him  to 
meet  29  at  Morgan  and  go  to  Motley,  and 
that  said   Moad  negligently  and  carelessly 
failed  to  obey  said  order,  and  left  Morgan 
Station  with  30  without  waiting  for  car  29 
to  arrive  there.    Defendant  further  answer- 
,ing,  says  that  Lawrence  Havens,  car  start- 
er, and  plaintiff  were  fellow  servants  and 
both  engaged  in  the  operation  of  said  car 
No.  30  of  defendant  company,  and  defendant 
Is  not  liable  for  any  mistakes  or  negligence 
of  said  Lawrence  Havens,  if  any  there  were. 
That    plaintiff,    If    be    had    been    attending 
strictly  to  bis  duties  and  looking  out  for  ob- 
jects ahead  of  him  on  the  track  of  said  road, 
would  have  seen  car  No.  29  in  ample  time 
to  have  stopped  his  car  No.  30  before  any 
coliisiou  occurred.    That  plaintiff  bad  ample 
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time  after  he  did  see  cw  No.  29  to  bare  so 
cliecked  and  stopped  car  No.  80,  and  that  no 
collision  would  bare  occurred,  or  if  any  had 
occurred  it  would  bare  been  bo  slight  as  to 
canse  no  Injury;  that  plaintiff,  Instead  of 
performing  bis  duties  on  said  car,  Immediate- 
ly on  sight  of  car  No.  29  abandoned  bis  post 
of  duty  and  made  no  attempt  to  atop  said 
car  No.  30,  and  negligently  and  carelessly 
failed  to  perform  his  duties  as  motorman  In 
attempting  to  stop  said  car,  and  negligently 
and  carelessly  failed  to  use  the  means  be  bad 
at  hand  to  stop  his  said  car,  or  to  attempt 
to  stop  his  said  car,  all  of  which  plaintiff 
could  have  done  wltb  ordinary  care  and  at- 
tention to  bis  duty.  And  defendant  says 
that  collision  between  said  cars  was  caused 
by  tbe  negligence  of  plaintiff  in  failing  to 
perform  his  duty  In  keeping  a  lookoat  for 
objects  on  tlie  trade  and  running  aronnd 
Dewey  curve  at  too  rapid  rate  of  speed,  and 
carrying  on  conversation  with  other  people 
on  said  car  Instead  of  keeping  bis  atten- 
tion directed  ahead  of  bim  on  the  track  of 
said  road,  by  reason  of  all  of  which  defend- 
ant says  plaintiff  Is  not  entitled  to  recover 
In  this  cause ;  that  tbe  accident  and  injuries, 
if  any,  received  by  plaintiff  were  caused  by 
tbe  negligence  and  carelessness  of  plaintiff 
as  above  set  out,  and  if  tbere  was  any  neg- 
ligence on  the  part  of  Buren  Moad,  conductor, 
and  Lawrence  Havens,  car  dispatcher,  said 
negligence  was  the  negligence  of  a  fellow 
servant  of  plaintiff,  and  plaintiff  is  not  en- 
titled to  recover  In  this  action.  Defendant, 
having  fully  answered,  asks  to  be  discharged 
with  costs." 

The  reply  was  a  general  denial. 

The  facts  disclosed  by  tbe  record  are  but 
few,  and  ajre,  substantially,  as  follows:  On 
Angnst  17,  1908,  the  defendant  was  operat- 
ing a  single  track  railway  between  Carthage, 
in  this  state,  and  Galena,  in  the  state  of  Kan- 
sas, a  distance  of  30  or  35  miles.  Carter- 
ville^  Webb  City,  and  JopUn  are  on  tbe  road, 
and  betweea  Carthage  and  Oalena.  Tbere 
were  some  8  or  10  cars  operated  over  said 
road,  and  tbe  service  was  1  al>out  every  80 
minutes.  The  company  maintained  a  gen- 
eral office  at  Webb  City,  in  which  It  em- 
ployed two  car  dispatchers,  one  named  T.  A. 
Harbaugb,  and  the  other  Lawrence  Havens. 
Tbe  former  served  from  some  time  in  tbe 
forenoon  to  S  o'clock  p.  m.,  when  be  was  re- 
lieved by  the*  latter,  who  performed  the  dur 
ties  of  the  position  for  the  balance  of  the 
day.  Tbe  company  Iiad  some  12  or  15  switch- 
es, or  side  tracks,  between  Carthage  and 
JopUn,  on  which  the  cars  going  in  opposite 
directions  passed  each  other.  At  most,  if 
not  all,  of  those  switches  there  was  a  tele- 
phone maintained  and  used  by  the  defend- 
ant as  Its  telephone  system.  These  tele- 
phones were  connected  with  the  office  of  the 
car  dispatcher  at  Webb  City.  The  cars 
were  numbered,  and  the  mode  of  operating 
fliem  was  as  prescribed  by  a  rule  of  the  com- 
pany, which  is  as  follows:   "(10)  Oars  must 


be  run  as  closely  to  schedule  time  as  possi- 
ble, and  each  conductor  must  communicate, 
by  telephone,  wltb  the  car  dispatcher  at  time 
of  leaving  car  house  and  at  each  passing 
point  and  terminal,  wherever  tbere  Is  a  tele- 
phone, and  must  govern  the  movement  of  bis 
car  strictly  by  orders  received  from  dispatch- 
er, proceeding  from  station  to  station  only 
on  orders.  He  must  not  allow  his  car  to 
go  beyond  any  meeting  point  without  orders, 
whetlier  he  meet  another  car  or  not  When 
the  cars  meet  the  conductor  of  the  car  first 
to  arrive  will  report,  and  repeat  orders  re- 
ceived, to  both  bis  own  motorman  and  con- 
ductor of  connecting  car,  and  motorman  of 
latter  must  not  proceed  until  ordered  or 
signaled  so  to  do  by  bis  conductor.  No  ex- 
tra car  or  work  car  must  leave  car  house 
without  reporting  to  and  receiving  orders 
from  dispatcher,  and  all  such  cars  must  movp 
only  In  accordance  with  orders  received  from 
dispatcher.  Orders  received  at  telephone 
must  be  repeated  back  to  dispatcher,  and  con- 
ductor should  then  keep  bis  ear  to  plione 
for  a  moment  to  bear  anything  further  that 
tbe  dispatcher  may  have  to  say  to  him.  Or- 
ders must  not  be  shouted  between  passing 
cars.  Each  car  must  receive  its  own  orders 
over  phones  unless  both  cars  meet  and  are 
standing  in  front  of  pbone  when  orders  are 
given.  When  a  telephone  is  out  of  order  and 
orders  cannot  be  obtained  over  it,  both  cars 
will  proceed  carefully  to  the  nearest  tele- 
phone and  call  for  orders."  A4;  the  time  of 
the  injury  plaintiff  was  in  the  employment  of 
the  defendant  as  a  motorman,  and  bad 
charge  of  car  No.  30,  which  left  Carthage  at 
2:10  of  the  afternoon  of  that  day  on  Its  regu- 
lar trip.  Buren  Moad  was  also  an  employe 
of  the  company,  and  was  the  conductov  In 
charge  of  that  car  at  the  time  of  the  in- 
Jury.  When  the  car  left  Carthage,  the  con- 
ductor, Moad,  called  up  the  dispatcher  and  re- 
ceived orders  to  go  to  Morgan  Station,  which 
was  a  station  about  three  miles  from  Carth- 
age. The  car  arrived  there  on  time,  and 
the  conductor  called,  by  pbone,  tbe  dispatch- 
ers for  orders.  After  the  car  left  Carthage, 
and  before  reaching  Morgan,  Harbaugh,  one 
of  tbe  car  dispatchers,  went  off  duty,  but  re- 
mained in  the  office,  and  Havens,  tbe  other 
dispatcher,  answered  the  telephone  at  Mor- 
gan. The  last  order  Harbaugh  gave  before 
going  off  duty  was  for  car  No.  29,  which  was 
en  route  from  Galena  to  Carthage,  and  which 
had  arrived  at  tbe  station  Motley,  about  five 
miles  west  of  Morgan,  to  proceed  to  Morgan, 
which  was  a  regular  place  where  It  should 
have  met  car  No.  30.  That  was  the  last 
order  given  by  Harbaugb;  and  the  first  giv- 
en by  Havens,  after  coming  on  duty,  was  to 
Conductor  Moad  when  be  called  in  at  Mor- 
gan. Tbe  telephone  box  is  in  the  open,  and 
the  car,  while  tbe  conductor  is  waiting  for 
orders,  stands  within  a  few  feet  of  tbe  box. 
Moad,  over  tbe  objections  of  the  defendant, 
testified  that  when  he  reached  Morgan  he 
called  the  dispatcher  for  orders,  and  that 
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"Havens  said  'Hello!'  and  I  said  '30  Morgan,' 
and  he  says:  '30  pass  29  at  Syracuse;  look 
out  for  17  at  Lakeside.  I  don't  know  wheth- 
er they  are  on  the  main  track  or  not,  but 
they  are  coming  ahead  ot  you,  and  you  will 
then  come  on  to  Motley;'  and  I  repeated  the 
order  back — said;  '30  pass  29  at  Syracuse; 
look  out  for  17  at  Lakeside.  Don't  know 
whether  they  are  on  the  main  track  or  not, 
but  they  are  coming  ahead  of  you,  and  come 
on  to  Motley.'  Havens  said,  'All  right,'  or 
something  like  that"  He  also  testifled  that 
he  then  boarded  his  car  and  gave  the  sig- 
nal to  go  ahead,  and  walked  to  the  front  of 
the  car  and  repeated  the  order  to  the  motor- 
man,  and  he  said,  "All  right;  we'll  do  It" 
Moad's  testimony  was  fully  corroborated  by 
the  testimony  of  the  plaintiff  and  three  pas- 
sengers who  were  on  said  car,  who  testified 
to  hearing  the  words  of  Moad. 

As  soon  as  the  signal  was  given,  the  car 
proceeded  toward  Syracuse,  which  is  a  mile 
or  so  west  of  Morgan.  Between  Morgan  and 
Syracuse  there  is  a  tract  of  land  owned  by 
one  Ropp,  and  the  car  line.  If  it  proceeded  di- 
rectly from  Morgan,  would  pass  through  the 
Ropp  land  and  cut  a  long  narrow  strip  ott 
the  south  side  thereof.  To  avoid  that,  the 
road  curved  to  the  south  and  then  passed 
downgrade  for  a  abort  distance  to  a  point 
where  there  was  rather  a  steep  upgrade,  and 
after  reaching  the  top  of  the  upgrade  the 
track  proceeded  a  short  distance  and  then 
curved  back  to  the  north  about  the  same  dis- 
tance it  had  curved  to  the  south.  The  time 
between  Morgan  and  Syracuse,  including 
stops,  was  about  5  minutes.  After  plain- 
tiff's  car  curved  to  the  south  and  started 
back  upgrade  on  the  curve  to  the  north,  the 
IK)wer  was  turned  on,  and  the  car  was  going 
from  25  to  35  miles  an  hour.  On  the  south 
side  of  the  trade  of  the  Ropp  land  was  a  row 
of  fruit  trees,  six  or  eight  feet  from  the 
track,  the  limbs  of  which  extended  out  to  or 
near  the  passing  cars.  The  plaintifTs  evi- 
dence tended  to  show  that  cars  meeting  each 
other  on  said  track  as  it  makes  the  curve  to 
the  north  could  not  have  beea  seen  on  ac- 
coimt  of  said  curve  and  said  trees,  on  the 
day  of  the  Injury,  by  the  motorman,  if  stand- 
ing at  his  post  of  duty  on  the  front  end  of 
the  car,  for  a  greater  distance  than  150  to 
200  feet,  while  defendant's  evidence  tended 
to  show  that  it  could  have  been  seen  from 
150  to  900  feet.  About  the  time  car  No.  30 
reached  the  top  of  the  grade  mentioned,  and 
while  going  from  2d  to  35  miles  an  hour, 
car  No.  29  came  east  from  Motley,  around 
the  curve  and  from  beyond  the  trees,  at  a 
rate  of  speed  from  20  to  30  miles  an  hour. 
When  No.  29  was  first  seen  by  plaintiff,  the 
evidence  tended  to  show  it  was  somewhere 
between  150  and  200  feet  away.  He  testifled 
that  he  was  looking  down  the  track  all  the 
time,  and  as  soon  as  he  saw  the  car  he  re- 
versed his  car  and  attempted  to  apply  the 
brake,  but,  believing  a  collision  was  inevita- 
ble, he  leaped  from  the  car  and  received  the 


injurie«  complained  of.  Almost  Instantly 
after  he  jumped  the  cars  came  together  witl* 
terrific  force,  and  killed  the  motorman  on  car 
No.  29,  and  Injured  some  of  and  threw  many 
of  the  passengers  oa  both  cars  to  the  floor. 
After  the  collision  occurred,  plaintiff  was 
found  in  an  unconscious  condition  in  the  rear 
of  car  No.  30,  from  50  to  90  feet  therefrom, 
lying  between  the  rails.  All  the  eyewltnessea 
testifled  that  when  the  cars  first  came  lii 
sight  it  was  absolutely  impossible  to  have 
prevented  the  collision,  which  Is  corroborated 
by  the  fact  that  the  car  was  running  from 
26  to  35  miles  an  hour,  and  still  it  ran  less 
than  100  feet  after  be  jumped  until  it  col- 
lided with  the  other  car.  Plaintiff  introduced 
in  evidence  several  photographs  of  the  cars 
and  surroundings,  taken  the  same  evening  of 
the  accident,  over  the  objections  of  defendant. 

PlaintiflTs  Injuries  consisted  of  a  split  knee- 
cap, left  arm  and  shoulder  knocked  down, 
and  the  muscles  thereof  torn  and  strained, 
a  fracture  of  the  seventh  cervical  vertebra, 
one  or  two  cuts  on  the  shin,  and  a  fracture 
of  the  skull.  A  piece  of  the  temporal  bon«.% 
as  large  as  a  silver  dollar,  had  to  be  removed, 
and  the  brain  at  that  point  is  protected  only 
by  the  scalp,  and  at  the  time  of  the  trial 
bis  arm  and  neck  were  stiff  and  he  was  un- 
able to  perform  manual  labor.  He  suffered 
great  physical  pain  and  mental  anguish.  He 
was  receiving  12^^  cents  per  hour  at  the  time 
of  the  Injury.  The  injury  to  the  head  is 
permanent 

Defendant's  evidence  tended  to  show  that 
the  run  of  the  cars  was  kept  by  a  board  with 
two  lines  with  holes  marking  the  switches 
on  the  road,  one  for  cars  going  west  and  one 
for  cars  going  east,  the  position  of  the  cara 
being  marked  by  pegs,  the  pegs  being  changed 
from  one  hole  to  another  as  they  reported 
and  were  started  for  such  switch.  That  on 
the  day  of  the  accident  Havens  came  oa 
duty  at  2:15,  and  he  and  Harbaugh  were  both 
on  duty  at  the  time  of  the  accident;  and 
Havens  testified  as  follows:  "The  first  call 
I  got  was  at  2:25.  I  plugged  In  and  said 
'Hello!'  and  got  back  a  reply,  '30  at  Morgan.' 
1  recognized  the  voice  and  said,  'Wait  a 
minute,  Moad,'  and  pulled  my  plug.  I  hadn't 
received  any  instructions  from  the  other  dis- 
patcher as  to  the  position  of  the  cars.  I 
called  for  information  and  when  I  received 
it  I  plugged  back  again  and  said,  'Hello. 
Moad!'  and  he  said,  'Hello!'*  and  I  said, 
'Moad,  Tom  says  [meaning  Harbaugh]  17  is 
at  Lakeside,  but  he  doesn't  know  whether  It 
Is  on  main  line  or  side  track;  yon  tell  your 
motorman  to  look  out  for  that,'  and  then  1 
gave  him  orders,  '30  will  meet  29;  look  out 
for  17  at  Lakeside,  and  go  to  Motley.'  30 
was  to  meet  20  where  they  had  reported, 
which  was  at  Morgan.  I  had  a  repetition  of 
the  order  from  Moad."  Thomas  Harbaugh 
fully  corroborated  Havens  as  to  the  orders 
given  Moad  by  Havens,  and  explained  the 
manner  of  keeping  run  of  the  cars.  Defend- 
ant also  introduced  evidence  tending  to  prove 
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that  ear  No.  80  never  slackened  Its  speed 
after  coming  In  sight  of  No.  29  up  to  tbe 
time  of  tbe  collision;  that  29  had  nearly 
stopped  at  that  time.  Defendant  put  In  evl- 
dence  roles  64,  86,  and  86  of  the  company 
(which  It  was  shown  plaintiff,  as  motorman, 
had  a  copy),  which  roles  required  motormen 
to  enter  and  go  around  curves  at  a  moderate 
rate  of  speed  and  to  have  car  under  good 
control  on  all  grades,  and  requiring  motor- 
men  to  nse  doe  care  and  caution,  and  regu- 
late speed  to  conform  to  the  character  of 
track,  and  no  fast  running  to  be  indulged  In 
except  on  open  spaces  of  clear,  straight  track. 

At  the  close  of  all  the  evidence,  tbe  defend- 
ant asked  a  peremptory  Instruction,  directing 
tbe  Jury  to  find  for  it;  also  one  declaring  the 
c(Hidactor  and  plaintiff  fellow  servants;  both 
of  which  were  refused  by  the  court,  and  de- 
fendant duly  excepted.  Tbe  court  then,  by 
proper  instructions,  to  tbe  giving  of  which 
there  were  no  objections,  submitted  the  issu- 
es to  tbe  Jury.  Among  other  Instructions 
given  for  the  defendant  was  tbe  following: 
"The  court  instructs  the  Jury  that  if  they 
believe  from  tbe  evidence  that  tbe  car  dis- 
patcher, LiBwrence  Havens,  Instructed  Con- 
ductor Moad  when  at  Morgan  Station  to 
meet  car  29,  look  out  for  car  17  at  Lakeside 
and  go  to  Motley,  and  Conductor  Moad  start- 
ed car  No.  30  from  Morgan  Station  without 
waiting  for  car  No.  29,  and  the  collision  be- 
tween cars  No.  29  and  30  occurred,  then  such 
collision  was  caused  by  tbe  negligence  of 
Conductor  Moad,  and  defendant  is  not  liable, 
and  your  verdict  will  be  for  defendant" 

Tbe  Jury  found  for  plaintiff,  and  assessed 
bis  damages  at  the  sum  of  $5,000,  and  Judg- 
ment was  rendered  accordingly.  Having  duly 
filed  motions  for  a  new  trial  and  in  arrest, 
which  were  overruled,  defendant  saved  its 
exceptions  and  appealed  to  this  court. 

McReynolds  &  Halllbnrton,  tor  appel- 
lant  Howard  Oray  and  Patterson  &  Patter- 
■00,  for  respondent 

BURGESS,  J.  (after  stating  tbe  facts). 
1.  The  defendant  Cfmtends  that  tbe  plain- 
tiff should  not  be  permitted  to  recover  in 
this  case,  because:  First  Tbe  injury  com- 
plained of  was  tbe  result  of  the  negligence 
of  one  Moad,  and  one  Havens,  the  conductor 
of  tbe  car  on  which  plaintiff  was  motorman, 
and  the  car  dispatcher,  who  were  fellow 
Krrnnts,  and  for  whose  negligence  the  com- 
pany Is  not  liable.  Second.  That  plaintiff 
was  guilty  of  contributory  negligence.  Third. 
Tbe  court  erred  In  tbe  admission  and  re- 
jection of  evidence.  Fourth.  That  tbe  court 
should  have  given  the  defendant's  demurrer 
t*  the  evidence.  And,  fifth,  the  court  erred 
In  lefoslng  an  instmctlon  asked  by  defend- 
ant declaring  Lawrence  Havens  and  the 
plaintiff  fellow  servants. 

A  doty  rests  upon  railroad  companies  to 
establish  and  promulgate  either  by  time- 
tables or  otb»  suitable  means  appropriate 


and  suflSclent  rules  and  regulations  for  the 
safe  running  of  their  trains,  and  an  employ^ 
who  is  charged  with  this  doty  is  with  re- 
spect to  its  performance  a  vice  principal. 
Consequently,  it  is  held  that  a  railroad  em- 
ploye who  is  vested  with  the  control  of  the 
running  of  trains  is  a  vice  principal.  12 
Am.  &  Bug.  Ency.  of  Law  (2d  Ed.)  p.  968. 
Tbe  undisputed  facts  are,  tbe  car  dis- 
patcher, whose  office  was  at  Webb  City,  had 
not  only  control  of  the  plaintiff,  but  he  had 
control  of  all  the  conductors  and  motormen, 
as  well  as  tbe  control  and  management  of 
all  tbe  cars  and  their  operation.  There  Is 
a  broad  distinction  between  tbe  relations 
that  exist  between  fellow  servants  and  that 
which  exists  between  them  and  tbe  vice 
principal  of  the  company.  In  discussing  this 
question,  tbe  Supreme  Court  of  tbe  United 
States  said:  "There  Is  a  clear  distinction 
to  be  made  In  relation  to  their  common  prin- 
cipal between  the  servants  of  a  corporation 
exercising  no  supervision  over  others  en- 
gaged with  them  in  the  same  employment, 
and  agents  ot  a  corporation  clothed  with 
tbe  control  and  management  of  a  distinct 
department  In  which  their  duty  Is  entirely 
that  of  direction  and  superintendence."  Rail- 
road V.  Ross,  112  U.  S.  390,  5  Sup.  Ct  184, 

28  L.  Bd.  787.  All  this  court  quoted  the 
above  language  approvingly  In  discussing  a 
like  question,  and  added:  "In  Sbeeban  v. 
Railroad,  91  N.  Y.  332,  and  Railroad  v.  Mc- 
Lallen,  84  111.  109,  the  superintendent  and 
assistant  superintendent,  acting  as  train  dis- 
patchers, were  held  to  be  vice  principals.  In 
the  case  last  dted  It  Is  said  that  as  between 
the  conductor  and  tbe  company  the  assist- 
ant superintendent  to  wliose  orders  tbe 
trains  are  all  subject.  Is  the  representntlve 
of  the  corporation,  and  tb.it  the  rule  ap- 
plies as  well  to  all  orders  Issued  by  his  as- 
sistants and  In  bis  name."  And,  continu- 
ing, this  court  said:  "That  a  train  dispatch- 
er Is  to  be  regarded  as  the  representative  of 
the  company  Is,  In  effect,  held  in  the  follow- 
ing cases :    Booth  v.  Railroad,  73  N.  T.  3.S, 

29  Am.  Rep.  97;  Railroad  v.  Henderson,  .37 
Ohio  St  552 ;  Washburn  v.  Railroad.  3  Head 
[Tenn.]  638,  76  Am.  Dec.  784;  Darrogan 
V.  Railroad  [Conn.]  24  Am.  Law  Reg.  453." 
This  court  then  concluded  by  holding  that 
a  train  dispatcher  of  a  railroad  In  charRe 
and  control  of  the  movements  of  the  trains, 
and  to  whose  order  the  conductors  and  en- 
gineers were  subject  was  a  repre.sontatlve 
of  tbe  company,  and  not  a  fellow  servant 
with  those  engaged  In  operating  and  muvln;; 
the  trains.  Smith  v.  Railway  Co.,  92  Mo. 
359,  4  S.  W.  129,  1  Am.  St  Rep.  729.  And 
Judge  Taft  said,  in  an  opinion  be  delivered 
In  the  case  of  Baltimore  &  Ohio  Ry.  Co.  v. 
Camp,  65  Fed.  9,59,  96()  and  9(!4,  13  C.  C. 
A.  233,  239:  "He  (the  train  dispatcher)  Is 
a  vice  principal  for  two  reasons:  First, 
i)ecause  be  Is  pro  teiii|)ore  in  supreme  con- 
trol of  a  distinct  depiirtmont  of  tbe  rail- 
road, namely,  the  running  department  of  the 
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company  for  his  dlTislon;  and,  second,  be- 
cause tbe  work  whicb  he  Is  called  upon 
to  dd  Is  the  discharge  of  a  positive  duty  owed 
by  the  company  to  ItB  employdii.  •  •  ♦ 
Again,  the  railway  company  Is  bound  to  pro- 
vide general  laws  and  general  time-tables 
for  the  reasonably  safe  operation  of  Its  rail- 
way system,  and  also  rules  applicable  to 
emergencies  likely  to  arise.  It  Is  Inevitable 
that  at  times  and  In  sudden  exigencies  the 
general  time-table  must  be  set  aside.  It 
then  becomes  the  duty  of  the  company  to 
construct  a  temporary  time-table  with  such 
care  and  skill  that  It  may  be  reasonably 
adapted  to  secure  the  operation  of  all  trains 
on  the  road  without  accident  or  injury  to 
passengers  or  employ^.  The  person  who 
devi»:es  this  temporary  time-table  for  the 
company  and  Issues  telegraphic  orders  to 
carry  It  out  is  the  train  dispatcher.  He 
acts,  it  is  true,  under  cerfain  rules,  but  he 
Is  Intrusted  with  a  wide  discretion  and  ab- 
solute control.  •  •  •  That  he  is  the  rep- 
resentative of  tbe  company,  and  not  the 
fellow  servant  of  those  required  to  obey 
his  orders,  is  held  by  many  courts." 

The  Supreme  Court  of  Pennsylvania,  in 
the  case  of  Lewis  v.  Selfert,  116  Pa.  628, 
11  Atl.  614,  2  Am.  St  Rep.  631,  held  "that 
a  train  dispatcher  of  a  railroad  company 
was  not  a  fellow  servant  with  the  engineer, 
and  that  the  company  was  liable  for  dam- 
ages for  his  Injury  caused  by  the  n^llgence 
of  the  dispatcher."  Lewis  v.  Selfert,  11  Atl. 
514,  116  Pa.  628,  2  Am.  St  Rep.  631,  636,  637. 
Judge  McCracy  held  that  "the  negligence 
of  the  persona  who  are  employed  by  the  rail- 
road company  to  direct  tbe  movements  of 
trains,  by  telegraph  or  otherwise — as,  for 
example,  the  train  dispatcher,  train  master, 
or  whoever  the  persons  are — is  not  charge- 
able to  a  person  occupying,  as  this  plaintiff 
did.  the  position  of  fireman,  and  the  negli- 
gence of  such  persons  is  the  negligence  of 
tbe  company."  Crew  v.  St  Louis  Ry.  Co.  (O. 
C.)  20  Fed.  87-92. 

The  Supreme  Court  of  Michigan,  in  dis- 
cussing this  question,  said:  "This  cannot 
be  applied  when  the  superior  causing  the 
Injury  represents  tbe  master,  and  It  Is  al- 
ways a  subject  of  Inquiry  to  ascertain  the 
nature  and  extent  of  the  authority  of  tbe 
superior  whose  negligence  caused  the  Injury. 
If  his  autborily  and  duties  are  such  as  tbe 
master  must  necessarily,  either  personally 
or  by  another,  exercise  and  discharge,  then 
this  rule  does  not  apply.  •  •  •"  In  such 
case,  "he  Is  tbe  corporation  for  the  time 
being,  and  exercises  powers  which  neither 
the  superintendent  nor  the  president  nor  any 
other  officer  or  agent  of  the  corporation  can 
interfere  with" ;  and  cites  the  case  of  Smith 
V.  Railroad  Co.,  92  Mo.  359,  4  S.  W.  129, 
1  Am.  St.  Rep.  729,  among  many  others ;  and 
then  held  that  the  dispatcber  was  not  a  fel- 
low servant  with  tbe  employes  who  were  en- 
gaged In  the  operation  of  the  train.  Iluun 
▼.    Michigan    Central    Ry.    Co.,   44    N.    W. 


502,  78  Mich.  513,  7  L.  R.  A.  600;  also, 
Hanklns  v.  N.  Y.  Ry.  Co.,  37  N.  B.  466, 142  N. 
Y.  416,  26  L.  B.  A.  396,  40  Am.  St  Rep. 
616. 

It  was  held  In  the  case  of  Clyde  v.  Rich- 
mond Ry.  Co.  (C.  C.)  69  Fed.  678,  that: 
'The  only  legal  question  involved  is  as  to 
tbe  finding  of  the  Bp>eclal  master  that  the 
train  dispatcher  Is  tbe  alter  ego  of  the  de- 
fendant The  correctness  of  this  finding  la 
too  clear  for  discussion.  He  is  not  either 
upon  principle  or  authority,  a  fellow  servant 
of  tbe  engineer;"  and  citing  tbe  following 
cases:  Hanklns  v.  Railroad,  142  N.  Y.  416, 
87  N.  E.  466,  26  L.  R.  A.  396,  40  Am.  St 
Rep.  616;  Dana  v.  Railroad,  92  N.  Y.  639; 
Slater  v.  Jewett  85  N.  Y.  62.  39  Am.  Rep. 
G2T;  Darrigan  v.  Railroad,  52  Conn.  285, 
52  Am.  Rep.  590;  Lewis  v.  Selfert  116  Pa. 
628,  11  Atl.  614,  2  Am.  St  Rep.  631 ;  Railroad 
Co.  V.  Barry,  68  Ark.  198,  23  S.  W.  1097, 
25  L.  R.  A.  886;  Railroad  Co.  v.  McLailen, 
84  111.  109;  Washburn  v.  Railroad  Co.,  3 
Head  (Tenn.)  638,  76  Am.  Dec  784;  Rail- 
road Co.  V.  Arlspe,  5  Tex.  Civ.  App.  611, 
23  S.  W.  928,  24  S.  W,  33;  McKin,  Fed- 
Serv.  S  143.  To  tbe  same  effect  are  tbe  fol- 
lowing cases:  Railroad  Co.  v.  Henderson,  37 
Ohio  St  652;  Railroad  Co.  v.  Dwyer,  86 
Kan.  68,  12  Pac.  352;  Phillips  v.  Railroad 
Co.,  64  Wis.  476,  25  N.  W.  544;  Railroad 
Co.  V.  Kanaley,  39  Kan.  1,  17  Pac  324; 
McKune  v.  Railroad  Co.,  21  Amer.  &  Eng.  R. 
Gas.  530;  Murphy  v.  Smith,  19  C.  B.  (N.  S.) 
361;  Morau's  Case.  44  Md.  283;  Dobbin 
V.  Railroad  Co.,  81  N.  G.  446,  31  Am.  Rep. 
512;  Cowles  v.  Railroad  Co.,  84  N.  C.  309, 
37  Am.  Rep.  620;  Dowilng  v.  Allen,  74  Mo. 
13,  41  Am.  Rep.  298. 

The  same  rule  Is  stated  by  this  court  In 
the  following  language:  'This  duty,  of 
course,  in  an  extensive  business,  the  master 
cannot  attend  to  In  person,  but  must  in- 
trust to  servants;  but  the  servants  to  whom 
it  Is  Intrusted  act  In  tbe  master's  place  and 
perform  his  duty,  and.  If  they  are  negligent 
It  is  his  negligence.  It  Is  necessary  to  ob- 
serve a  distinction  between  the  performance, 
on  the  one  hand,  of  the  work  for  which  th« 
business  Is  undertaken,  and  the  furnishing, 
Ota  tbe  other,  of  the  appliances  and  field  of 
operation  with  which  and  in  which  to  do 
tbe  work.  In  the  one,  the  servants  are 
working  for  a  common  master ;  In  the  other, 
tbe  master,  either  per  se  or  per  allum,  is 
performing  his  duty  to  his  servant  and, 
whether  he  acts  per  se  or  per  allum,  if  he 
falls  to  exercise  reasonable  care  he  is  neg- 
ligent Jones  V.  Railway,  178  Mo.,  loc  dt 
644,  77  S.  W.  890,  101  Am.  St  Rep.  484. 

Judge  Ooode  of  the  St  Louis  Court  of  Ap- 
peals states  tbe  rule  clearly  in  a  case  where. 
In  obedience  to  the  directions  of  a  foreman, 
the  plaintiff,  who  was  a  motonnan,  started 
out  of  tbe  car  sheds  with  a  car,  but  stopped 
after  passing  outside  a  car's  length  or  so  from 
a  structure  called  the  "sand  shed"  to  get 
some  sand  for  use  on  the  trip,  aa  waa  hto 
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duty.  The  foreman  ordered  him.  to  stop 
wbere  he  did,  and,  while  there,  the  foreman 
Btarted  the  car  without  warning  and  Injured 
him.  Judge  Goode  aald:  "In  Missouri  the 
power  of  superintendence  and  control  has 
often  been  taken  as  the  true  criterion,  though 
it  Is  rejected  In  various  jurisdictions.  The 
decision  for  the  plaintiff  in  the  case  just 
cited  (Bane  t.  Irwin,  172  Mo.  806,  72  S.  W. 
622)  was  put  on  the  ground  that  the  employ^ 
whose  negligence  hurt  him  had  authority  to 
direct  and  control  him.  This  test  of  the 
master's  responsibility  is  expounded  on  prin- 
ciple and  authority,  and  the  Missouri  cases 
cited,  in  Miller  t.  Railroad,  109  Mo.  350, 
19  S.  W.  68,  82  Am.  St  Rep.  673.  It  strllies 
OS  as  a  reasonable  test  and  well  suited  to 
work  out  just  results  under  the  complicate'! 
industrial  system  of  these  days,  when  enter- 
prises have  many  distinct  departments  and 
headquarters  under  separate  managers,  and 
the  proprietors  of  them  rarely  give  orders 
to  or  personally  supervise  the  employfes." 
Bien  V.  St  Louis  Transit  Ca,  108  Mo.  App., 
loc.  dt  409,  83  S.  W.  986. 

Tlie  case  of  Miller  v.  Railway,  supra,  was 
where  the  conductor  of  a  construction  train, 
who  had  charge  and  control  of  the  crew  of 
men  engaged  in  repairing  the  railroad  track, 
ordered  the  injured  party  to  perform  certain 
services  upon  one  of  the  cars,  and  while  he 
was  in  the  act  of  stepping  from  a  car  the 
train  was,  without  warning,  moved,  and 
threw  him  down  between  the  wheels  and 
Injured  him.  Judge  Black  In  discussing  that 
case  said:  "Where  the  master  gives  to  a 
person  power  to  superintend,  control,  and 
direct  the  men  engaged  in  the  performance 
of  work,  such  person  is  as  to  the  men  under 
bim  a  vice  principal,  and  it  can  make  no  dif- 
ference whether  he  is  called  a  superintend- 
ent conductor,  boss,  or  foreman.  For  his 
negligent  acts  and  omissions  in  performing 
the  duties  of  the  master,  the  master  is  liable. 
This  principle  of  law  lias  been  often  assert- 
ed by  this  court  and  applied  under  a  variety 
of  circumstances."  Klochlhskl  v.  Lumber 
Co.,  93  Wis.  417,  67  N.  W.  934;  Bane  v.  Ir- 
win, 172  Mo.  317,  72  8.  W.  622;  Donahoe  v. 
Kansas  aty,  186  Mo.,  loc.  Cit  670,  38  S. 
W.    6T1. 

The  gigantic  institutions  engaged  in  con- 
stmctlon,  production,  and  distribution  are  so 
vast  and  far-reaching.  In  which  powerful 
maclilnery  and  multitudes  of  employ6a  are 
engaged,  it  becomes  not  only  impracticable 
for  their  proprietors  or  principals  to  per- 
sonally superintend,  operate,  and  control  them, 
and  as  a  result  they  are  compelled  to  resort 
to  agents  to  carry  on  their  business,  and 
these  agents  are  variously  called  superin- 
tendents, general  managers,  foremen,  bosses, 
etc.  Many  of  those  institutions  are  so  large 
and  complicated  one  superintendent  cannot 
control  and  operate  them,  and  in  such  case 
tbey  either  have  a  superintendent  and  as- 
sistants, or  divide  their  business  Into  depart- 
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ments,  with  a  superintendent  or  foreman  in 
charge  of  each  department  All  of  these 
agents,  under  whatever  name  or  title  they  may 
be  known  or  called,  represent  the  principal. 
From  this  condition  of  those  institutions  liu 
grown  up  the  wise  and  almost  universal  rule 
of  restriction  of  the  fellow  servant  law, 
known  as  the  vice  principal,  and  the  depart- 
mental doctrine,  which  hold  the  master  liable 
to  one  servant  for  the  negligent  performance 
by  another  of  these  personal  duties  which 
every  master  owes  to  his  employes.  There 
is  really  no  legal  distinction  between  the 
two  rules;  in  the  former  the  vice  principal 
is  supposed  to  have  charge  of  the  entire 
business  of  his  principal,  while  In  the  latter 
he  has  only  charge  of  his  department  The 
law  imposes  upon  the  master  certain  duties 
regarding  the  safety  of  his  servants,  which 
he  may  delegate  to  another,  but  by  doing  so 
he  Is  in  no  wise  discharged  from  the  re- 
sponsibility of  their  proper  performance.  If  a 
servant  be  Injured  through  the  negligent  per- 
formance of  any  such  duty  by  another  to 
whom  such  duties  have  been  delegated,  the 
principal  cannot  escape  liability  therefor  on 
the  ground  of  negligence  of  the  fellow  serv- 
ant The  rule  may  be  restated  as  follows:  A 
servant  Intrusted  with  the  performance  of 
the  master's  personal  duties  Is,  In  regard  to 
those  duties,  a  vice  principal  or  representa- 
tive of  the  master,  and  his  acts  as  such, 
whether  of  omission  or  commission,  are  the 
acts  of  the  principal ;  and,  if  negligently  per- 
formed, the  principal  is  liable  for  all  injuries 
that  may  naturally  flow  therefrom,  and  he 
must  answer  In  damages  to  the  Injured  serv- 
ant the  same  as  if  he  had  committed  the  act 
In  person.  A  distinction  Is  to  be  drawn  be- 
tween mere  telegraph  operators  and  train 
dispatchers,  as  well  as  the  other  employes 
of  a  railroad.  A  telegraph  operator  ordinari- 
ly Is  not  invested  with  any  control  over  the 
running  of  trains,  and  it  has  been  held  that  a 
telegraph  operator  does  not  occupy  the  posi- 
tion of  a  train  dispatcher  merely  because 
he  transmits  or  delivers  orders  for  the  move- 
ment of  trains,  and  that  his  negligence  can- 
not be  said  to  be  the  negligence  of  the  com- 
pany. 12  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
968. 

Rule  No.  10  and  the  oral  testimony  in  the 
case  leave  no  room  for  doubting  that  Har- 
baugh  and  Havens,  the  car  dispatchers,  had 
absolute  charge,  control  and  supervision  of 
the  conductors  and  motormen,  and  the  cars 
and  their  movements  and  operation;  and, 
according  to  the  principle  of  law  before 
stated,  they  were  not  fellow  servants  with 
Moad  and  Edge,  the  conductor  and  motor- 
man  respectively,  but  were  vice  principals, 
and  were  representing  the  railroad  company 
when  telephoning  and  receiving  orders  re- 
garding the  operation  of  the  cars.  It  seems 
to  us  that  the  greater  weight  of  evidence 
tended  to  show  that  the  car  dispatcher  gave 
an  erroneous  order  to  the  conductor  of  car 
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No.  30,  which  caused  It  to  collide  with  car 
No.  29,  }ust  west  of  Morgan ;  and  there  waa 
evldetice  in  the  case  from  which  the  jnry 
might  have  properly  drawn  the  conclusion 
that  Edge  wag,  under  the  circumstances  as 
they  existed  at  the  time  be  Jumped  from  the 
car,  not  guilty  of  negligence  in  so  doing, 
which  question  was  properly  submitted  to 
the  Jury  by  plaintiff's  fourth  instruction. 
The  plaintiff's  evidence  made  out  a  prima 
facie  case  and  entitled  him  to  go  to  the  Jury, 
and  the  demurrer  to  the  evidence  offered  by 
defendant  at  the  close  of  the  evidence  was 
properly  refused. 

2.  Defendant  next  makes  the  point  that 
the  court  erred  in  admitting  any  evidence 
under  the  petition,  because  the  fellow  servant 
law  of  1897  (Laws  1897,  p.  9C)  does  not  ap- 
ply to  street  railroads,  and  assumes  that 
Havens,  the  car  dispatcher,  and  plaintiff 
were  fellow  servants  under  the  common  law. 
This  point  Is  effectually  disposed  of  by  what 
has  been  said  in  paragraph  1  of  this  opinion. 
Clearly  they  were  not  fellow  servants,  as 
shown  by  the  numerous  authorities  there 
cited  and  discussed. 

While  it  may  not  be  necessary  to  notice 
the  suggestion  of  defendant  regarding  the 
fellow  servant  law  of  1897  because  of  what 
has  been  said  before,  yet  it  may  not  be  out 
of  place  to  say  that  there  is  no  allegation 
in  the  petition  or  answer  that  the  defend- 
ant was  a  street  railroad  company,  nor  is 
there  any  evidence  In  this  record  which  tends 
In  the  remotest  degree  to  show  that  fact 
The  petition  alleges  that  it  Is  a  corporation, 
engaged  in  the  operation  of  an  electric  rail- 
way between  the  city  of  Carthage,  Mo.,  and 
the  city  of  Galena,  In  the  state  of  Kansas, 
and.  In  the  absence  of  a  denial  under  oath, 
that  fact,  under  our  statute,  is  to  be  taken  as 
admitted.  But  Independent  of  that,  all  the 
evidence  In  the  case  for  both  plaintiff  and  de- 
fendant shows  conclusively  that  the  allega- 
tion is  true,  and  that  the  length  of  the  road 
is  30  or  35  miles  and  passes  through  some 
12  or  15  towns  or  stations,  with  but  little  of 
the  track  inside  of  the  city  limits,  merely 
passing  through  as  any  railroad  does.  We 
have  not  been  cited  to  any  law  which  would 
authorize  defendant  to  construct  and  operate 
a  street  railroad  through  a  rural  district 
connecting  one  town  or  city  with  another 
and  extending  from  a  point  la  one  state  to 
that  in  another,  nor  do  we  know  of  the  exist- 
ence of  any  such  law,  nor  can  we  presume 
that  such  a  line  of  road  was  constructed  and 
Is  being  operated  without  any  legal  authority. 

While  plaintiff's  counsel  states  In  his  brief, 
under  the  head  of  "Points  and  Authorities, 
1":  "Notwithstanding  It  was  our  opinion 
that  on  principle  the  fellow  servant, act  of 
1897  applied  to  street  and  loterurban  electric 
railways,  this  case,  because  of  a  prior  recent 
decision  of  our  Supreme  Court,  was  tried  on 
the  theory  that  the  act  of  1897  did  not  ap- 
ply"—It   would   seem    from    this   statement 


that  counsel  for  plaintiff  concludes  that  tlse 
fellow  servant  law  of  1897  does  not  apply 
to  the  defendant  company  as  declared  by  tbis 
court  in  the  case  of  Sams  v.   St   Louis   A 
Meramec  River  Railroad  Company,  174  Mo. 
53,  73  S.  W.  686,  61  L.  R.  A.  475.      The  an- 
swer   In    the    Sams    Case    was    a    genern.1 
denial,  contributory  negligence,  "and  a  spe- 
cial plea  that  defendant  was  a  street  railroad 
corporation  organized  for  the  purpose  and 
engaged  in  the  business  only  of  conductlne 
a  street  railroad,"  etc.;   and  the  evidence 
showed  that  It  was  engaged  in  the  street 
railroad  business  only,  and  for  that  reason 
held  the  fellow  servant  law  did  not  apply. 
There  Is  no  such  allegation  of  proof  In  the 
case  at  bar;   and  for  that  reason  the  rule 
announced  lu  the  Sams  Case  has  no  applica- 
tion here.     That  case  goes  to  the  extreme 
limit,   and  should   not  be   enlarged   In   its 
operation  In  the  smallest  degree.     We  are. 
therefore,  of  the  opinion  the  fellow  servant 
act  of  1897  does  apply  to  the  defendant  com- 
pany. 

3.  Buren  Moad,  the  conductor  of  the  car  No. 
30,  testified  that  when  his  car  arrived  at  Mor- 
gan he  called  up  the  car  dispatcher.  Havens, 
by  telephone,  and  reported  that  his  car  was 
at  Morgan,  and  that  be  was  instructed  by  the 
car  dispatcher  to  meet  car  No.  29  at  Syra- 
cuse, and  that  he  repeated  the  order  back  to 
the  car  dispatcher  Just  as  he  received  it 
Over  the  uusuccessful  objection  of  defendant, 
the  plaintiff  and  three  other  witnesses  were 
permitted  to  testify  In  corroboration  of  what 
Moad  repeated  back  or  stated  over  the  phone 
to  Havens.  Defendant  contends  that  such 
evidence  was  hearsay,  and  that  it  should 
have  been  excluded  from  the  Jury,  and  claims 
the  court  erred  In  admitting  It  We  are  un- 
able to  see  any  merit  hi  the  objection.  Both 
plaintiff  and  defendant  testify  and  admitted 
that  Moad  did  call  up  Havens  and  asked  for 
orders,  and  that  Havens  gave  them  to  him, 
and  that  he  repeated  them  back  to  Havens. 
Now,  the  plaintiff  contends  that  the  order 
and  reply  was  one  thing,  and  the  defendant 
contends  It  was  another.  We  Imow  of  no 
other  way  by  which  that  conversation  which 
took  place  between  them  over  the  phone 
could  be  proven  except  by  the  witnesses  who 
were  present  at  each  end  of  the  line  when 
the  conversation  took  place,  and  heard  what 
each  party  said.  They  testified  not  only  to 
the  report  of  Moad,  that  he  was  at  Morgan, 
but  they  also  testify  that,  after  reporting 
that  fact,  they  then  heard  him  report  or  state 
over  the  phone,  "30  meet  29  at  Syracuse,"  etc., 
and  if  that  was  what  be  said,  then  Havens 
was  mistaken  when  he  testified  that  Moad 
repeated  back  to  him  that  30  would  meet  29 
at  Morgan,  or  words  to  that  effect  The 
words  that  were  spoken  at  both  ends  of  the 
line  constituted  the  order,  and  what  those 
words  were  It  was  competent  to  prove 
by  the  witnesses  who  were  present  at  each 
end  and  heard  them  spoken.  There  was  no 
error  In  the  admission  of  that  evidence. 
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Defendant  contends  that  Havens,  the  car 
dispatcher,  gave  Moad,  the  conductor  of  car 
No.  SO,  an  order  to  meet  29  at  Morgan,  and 
that  he  disobeyed  that  order  and  attempted 
to  go  to  Motley,  and  that  while  en  route  to 
that  place  the  collision  occurred,  and  that 
plaintiff's  Injuries  were  the  result  of  Moad's 
negligence  and  not  that  of  the  company,  and 
tor  that  reason  he  should  not  be  permitted 
to  recover  In  this  case.-  In  reply  to  that  con- 
tention. It  Is  sufficient  to  state  that  that  was 
a  question  of  fact  for  the  Jury  to  pass  upon 
and  it  was  properly  submitted  to  the  Jury  by 
an  instruction  asked  by  defendant,  and  the 
Jury  found  for  the  plaintiff,  so  that  question 
Is  settled  so  far  as  this  court  Is  concerned. 

4.  The  defendant  contends  that  the  court 
committed  reversible  error  In  permitting 
plaintiff  to  amend  his  petition  after  the  in- 
troduction of  all  his  evidence,  and  not  con- 
tlnaing  the  case  on  its  application,  which 
was  based  upon  surprise.  The  amendment 
consisted  simply  In  changing  the  allegation 
of  the  original  petition,  which  stated  that  he 
was  injured  by  the  collision  of  the  cars,  to 
the  allegation  that  he  jumped  therefrom 
when  he  saw  his  position  was  perilous.  There 
was  no  amendment  as  to  any  of  the  allega- 
tions of  negligence  of  the  defendant,  which  he 
claimed  caused  his  Injuries.  This  did  not 
change  the  Issues.  The  same  witnesses  who 
saw  the  accident  saw  plaintiff  jump,  and  they 
testified  as.  to  the  conditions  surrounding 
bim  at  the  time  he  jumped,  and  no  one  else 
could  have  thrown  any  light  upon  that  ques- 
tion except  those  who  saw  the  collision  and 
the  jump.  So  it  necessarily  follows  that  de- 
fendant bad  the  benefit  of  all  the  witnesses 
who  saw  the  collision,  and  they  were  the  same 
ones  who  saw  him  jump.  As  stated  by  coun- 
sel for  plaintiff:  "Manifestly  the  amendment 
merely  cured  an  Immaterial  variance.  The 
gist  of  the  cause  of  action  alleged  under  both 
petitions  was  the  negligence  of  the  company 
giving  conflicting  orders ;  and  whether  the  re- 
spondent was  injured  In  the  collision  or  by 
escaping  fkrom  It  is  a  matter  of  trivial  Im- 
portance." Chouqnette  v.  Railroad  Co.,  152 
Mo,  loc.  cit  257-263,  53  S.  W.  897;  Fisher  & 
Co.  V.  Staed  Realty  Co.,  159  Mo.,  loc.  cit.  562, 
563,  62  S.  W.  443;  Ramlng  v.  Railroad,  157 
Mo.  477,  67  S.  W.  268;  Hensler  v.  Stlx  et  al., 
113  Mo.  App.  162,  174,  17B,  88  S.  W.  108; 
Keeton  v.  Railroad,  116  Mo.  App.  281,  92  S. 
W.  512. 

6.  There  was  no  error  In  the  action  of  the 
court  In  admitting  the  photographs  in  evi- 
dence. They  tended  to  show  the  physical 
conditions  which  existed  at  the  time  of  the 
accident;  tb^  also  threw  light  upon  the  rate 
of  speed  the  cars  were  moving  at  the  time  of 
the  collision.  Photographs  are  admissible 
in  evidence  upon  the  same  principle  that  maps 
and  plats  are  admitted. 

6.  There  are  several  other  assignments  of 
error,  which  we  have  examined  and  found 
them  to  be  without  merit  and  of  so  little 
Importance  In  their  bearing  upon  the  issues 


of  the  case  that  we  will  not  discuss  them  in 
this  opinion. 

It  must  follow  from  what  has  been  stated 
that  the  judgment  of  the  circuit  court  must 
be  affirmed,  and  it  is  so  ordered.    Ail  concur. 


ZEIS  V.  ST.  LOUIS  BRBSWING  ASS'N. 
(Supreme  Court  of  -Missouri.     July  2,  1907.) 

1.  Master    and    Sebvant— Neglioenob— In- 
JUBTES  TO  Servant— iNSTBUCTioNs. 

Plaintiff  was  employed  to  haul  and  deliver 
bottled  beer  In  boxes,  and  was  injured  through 
the  alleged  negligence  of  defendant  in  furnish- 
ing him  an  insecure  box,  which  gave  way  while 
plaintiff  was   loading  it  on  a   wagon,   thereby 

germitting  some  of  the  bottles  to  fall  to  the 
cor  and  break,  and  caused  a  piece  of  glass  to 
fly  up  and  strilce  plaintiff  in  the  eye.  Held,  that 
an  instruction  ignoring  the  evidence  and  defend- 
ant's duty  to  use  ordinary  care  to  provide  plain- 
tiff with  a  box  reasonably  safe  for  the  purpose 
for  which  it  was  used,  and  stating  that,  if  the 
injury  was  the  result  of  accident  in  the  sense 
of  misadventure,  plaintiff  could  not  recover,  was 
erroneous. 

2.  Saicb— StnmciENCT  of  Evidence. 

In  an  action  for  injuries  received  by  a  serv- 
ant through  unsafe  appliances  furnished  by  de- 
fendant, evidence  examined,  and  held  suflicient 
to  show  negligence  on  defendant's  part. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant,  t§  954-977.] 

8.  Same— DuTT  or  Masteb  to  Fubnish  Safe 

Appliances. 

While  an  employer  is  not  an  insurer  of  the 
safety  of  the  employe,  nor  of  the  absolute  safety 
of  the  appliances  with  which  he  works,  it  is  tbo 
employer's  duty  to  furnish  machinery  and  ap- 
pliances that  are  as  safe  as  reasonable  prudence 
and  ordinary  care  can  make  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {  171. 

4.   SAIO— ASSUIIFTION      OF      RiSK— DEFECTIVE 

Appliances. 

Plaintiff  was  employed  by  defendant  to  de- 
liver bottled  beer  in  boxes.  One  of  the  boxes 
was  defective  and  gave  way  while  plaintiff  was 
lifting  it,  allowing  some  of  the  bottles  to  fall 
to  the  floor  and  break,  and  a  piece  of  glass  flew 
up  and  struck  plaintiff  in  the  eye.  Held,  thai 
plaintiff  did  not  assume  the  risk  of  injury  ariti- 
ing  from  defendant's  failure  to  furnish  him  a 
safe  box. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  34,  Master  and  Servant,  ii  647,  649,  551.] 

6.  Tbial—Instbuctionb— Weight     of     Evi- 
dence. 

An  Instruction,  requested  by  defendant, 
that  the  fact  that  a  slat  in  the  bottom  of  the 
box  gave  way,  in  consequence  whereof  one  or 
more  bottles  fell  out,  was  not  proof  of  negli- 
gence on  defendant's  part,  nor  did  it  authorize 
an  inference  of  negligence,  and  the  jury  could 
not  infer  negligence  from  the  fact  that  plain- 
tiff was  injured,  was  properly  refused  as  on  the 
weight  of  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  8i  439,  466.] 

6.  Masteb  and  Sebvant— Injubiks  to  Sebv- 

ANT— iNSTKUCTIONfl. 

An  instruction,  requested  by  defendant, 
that,  before  plaintiff  could  recover,  the  jury 
must  first  find  that  the  weak  and  insecure  con- 
dition of  the  box  was  the  direct  cause  of  the  in- 
jury, was  properly  refused ;  such  condition  of 
the  box  being  but  one  of  the  contributing  causes 
of  the  injury. 
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7.  Tbiai.  —  Ihbtbttctions  —  loitOBiRa  Bvi- 

DSNCB 

An  Instruction  that.  If  the  cause  which  led 
to  the  giving  way  of  the  slat  in  the  bottom  of 
th«  box  was  not  Tisible,  and  that  if  an  inspec- 
tion made  l>efore  the  box  was  used  did  not  snow 
the  defect,  plaintiff  could  not  recover,  was  prop- 
erly refused  as  ignoring  evidence  tending  to 
show  that  the  txiz  was  defective,  that  it  was  re- 
paired, and  that  the  repairing  was  negligently 
done. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  »  613,  623.] 

Valliont,  Fox,  and  Graves,  JJ„  dissenting  in 
part. 

In  Banc  Appeal  from  St.  Louis  Circuit 
Court;  Jno.  A.  Blevlns,  Judge. 

Action  by  Norber  Zeis  against  tbe  St  Louis 
Brewing  Association.  From  a  Judgment 
granting  a  hew  trial,  defendant  appeals.  Af- 
firmed. 

The  following  Is  the  statement  and  opinion 
of  WOODSON,  J.,  in  division  No.  1: 

"This  is  a  suit  that  was  instituted  in  the 
circuit  court  of  the  city  of  St  Louis,  by 
tbe  respondent  against  tbe  appellant,  seek- 
ing to  recover  damages  in  tbe  sum  of  $15,000 
for  an  injury  to  his  eye,  caused  by  the  al- 
leged negligence  of  appellant,  in  furnishing 
bim  a  weak  and  Insecure  box,  in  which  be 
was  required  to  haul  and  deliver  beer,  which 
gave  way  or  broke  on  account  of  weakness, 
while  the  box  was  being  loaded  into  tbe 
wagon,  and  allowed  tbe  bottles  of  beer  to 
fall  therefrom,  upon  a  granitoid  floor,  which 
broke  one  or  more  of  the  bottles,  and  caused 
a  piece  of  glass  to  fly  up  and  strike  him  In 
the  right  eye,  and  seriously  Injuring  it  The 
answer  was  a  general  denial. 

"The  evidence  tended  to  show  that  the  ap- 
pellant was  engaged  in  the  manufacture, 
sale,  and  delivery  of  beer.  That  respondent 
was  in  the  employment  of  appellant  as  a 
driver  of  a  beer  wagon  at  the  time  of  the 
Injury.  That  between  tbe  main  building  and 
tbe  bottling  works  there  was  a  driveway 
abottt  16  feet  in  width.  That  the  bottling 
works  bad  doors  which  opened  upon  the 
driveway,  and  tbe  wagon  was  driven  in  there 
and  loaded  from  those  works.  That  the  box- 
es were  manufactured  at  a  box  factory  and 
purchased  by  tbe  brewery.  They  would  bold 
24  bottles  of  beer,  and  were  used  for  deliver- 
ing beer.  in.  Tbe  sides  were  made  of  white 
pine  lumber  one-half  inch  thick,  and  tbe  ends 
were  of  gum  or  cottonwood  and  seven-eighths 
of  an  inch  in  thickness.  Tbe  partitions  were 
also  of  gum,  and  tbe  bottoms  consisted  of 
one,  two,  or  three  pieces,  nailed  with  sev- 
en-penny nails.  This  style  of  boxes  were  in 
universal  use  in  St  Louis  at  the  time  of  the 
injury.  That  it  was  tbe  duty  of  tbe  driver 
to  deliver  beer  In  those  boxes  to  the  custom- 
ers, and  to  call  for  them  later  and  return 
them  to  tbe  bottling  works.  That  tbe  driver 
in  loading  tbe  wagon  remained  thereon,  and 
received  tbe  boxes  as  they  were  banded  or 
swung  to  him  by  the  men  on  the  floor  be- 
low, and  arranged  them  In  the  wagon  to  suit 
himself.    That  when  tbe  boxes  were  return- 


ed to  the  bottling  works  they  were  all  ex- 
amined by  the  box  repairers  to  see  that  they 
were  all  In  good  condition ;  if  not,  they  re- 
paired tbem.  That  after  this  inspection  they 
were  turned  over  to  tbe  packers,  who  again 
Inspected  them,  and,  if  found  In  good  con- 
dition, they  filled  tbem  with  the  bottles;  if 
not,  they  put  tbem  aside  or  had  tbem  repair*- 
ed  before  again  using  tbem.  That  after  tbe 
boxes  were  filled  they  were  arranged  la  tiers, 
one  on  top  of  the  other,  in  the  bottling  works, 
ready  for  delivery.  That  at  the  time  of 
tbe  injury  respondent  was  on  tbe  wagon,  and 
two  men  on  the  floor  banding  blm  the  box- 
es. That  one  of  theln  took  a  box  from  tbe 
tier,  carried  it  across  the  floor  of  the  works, 
and  was  swinging  it  to  the  respondent,  when 
one  end  of  tbe  bottom  of  the  box  gave  way. 
and  one  or  more  of  the  bottles  fell  out  of 
the  box,  onto  the  floor,  and  broke,  and  that  a 
piece  of  the  broken  glass  flew  up  and  struck 
bim  In  the  eye,  and  seriously  Injured  it. 
That  upon  the  examination  of  tbe  box.  Im- 
mediately after  the  accident.  It  was  found 
that  one  end  of  one  of  tbe  strips  had  come 
loose,  that  at  this  end  the  strip  had  been 
nailed  by  two  nails,  that  tbe  end  piece  of 
the  box,  to  which  the  strip  had  been  nailed, 
had  bad  many  nails  driven  into  it  before, 
'so  that  it  was  kind  o"  rotten  lookin.'  that 
this  was  due  to  Ha  tiavlng  bad  many  nails 
driven  into  It  before,  that  It  had  split  the 
wood  of  the  end  piece  and  caused  it  'to 
bulge  out,'  that  the  nails  had  been  driven 
in  the  old  holes,  and  pulled  out,  and  tbe  end 
pieces  were  in  such  condition  that  upon  an 
inspection  tbe  defect  was  noticeable  from 
the  outstd&  The  evidence  also  tended  to 
show  that  respondent's  Injuries  were  serious 
and  permanent,  that  he  had  incurred  a  doc- 
tor bill  of  $1,035,  and  the  loss  of  wages. 

"There  was  no  material  conflict  between 
tbe  respondent  and  appellant  as  to  tbe  facta 
in  the  case,  except  as  to  tbe  condition  of  the 
end  of  tbe  box  complained  of.  Appellant  of- 
fered evidence  tending  to  show  that  there 
were  but  two  old  nail  holes  in  the  end  of  the 
box,  and  that  they  were  not  visible  from  the 
exterior,  and  that  tbe  end  board  was  per- 
fectly sound,  in  so  far  as  appearances  were 
concerned.  At  tbe  close  of  respondent's  case, 
and  at  the  close  of  the  introduction  of  all 
tbe  evidence  in  the  case,  appellant  offered  a 
demurrer  to  'the  evidence,  both  of  which 
were  by  the  court  refused,  and  it  duly,  ex- 
cepted, 

"Tbe  court  then  Instructed  the  Jury  for 
tbe  respondent,  over  tbe  objections  of  appel- 
lant, as  follows:  'Instruction  No.  1.  Tbe 
court  instructs  tbe  Jury  that  if  they  find 
from  tbe  evidence  that  plaintifF,  on  or  about 
August  23,  1902,  was  in  tbe  employ  of  de- 
fendant as  a  driver  of  one  of  its  beer  wag- 
ons used  by  tbe  defendant  for  tbe  delivery 
of  beer  within  the  city  of  St  Louis,  and  as 
such  driver  was  required  to  assist  in  loading 
onto  tbe  said  wagon  boxes  and  cases  of 
bottled  beer,  and  that  on  said  date  he  was 
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engaged  In  tbe  performance  of  his  daties  as 
such  employ^  of  defendant  In  assisting  In 
the  loading  of  boxes  or  cases  of  bottled  beer 
on  said  wagon  at  defendant's  place  of  busi- 
ness at  or  near  Seventeenth  and  Market 
streets  In  Bt.  Lonls,  and  that  while  be  was 
so  engaged,  and  while  one  of  said  boxes  or 
cases  tilled  with  bottles  of  beer  was  being 
banded  to  plaintiff  by  an  employe  of  defend- 
ant who  was  aiding  In  loading  said  wagon, 
to  be  loaded  on  said  wagon,  and  when  plain- 
tiff was  about  to  take  hold  of  same,  a  part 
of  the  bottom  of  said  box  or  case  contain- 
ing said  bottles  of  beer  broke,  or  gave  way, 
and  some  of  said  bottles  of  beer  therein  con- 
tained fell  through  and  out  of  the  bottom  of 
said  lx>x  or  case  and  upon  tbe  floor  o^  pave- 
ment, and  broke  or  bnrsted,  and  that  there- 
by a  piece  of  glass  from  one  of  said  broken 
or  bnrsted  bottles  struck  plaintiff  in  the 
right  eye  and  Injured  him,  and  that  said 
box  or  case  was  defective.  In  that  the  bottom 
thereof  was  weak  and  insecurely  fastened, 
and  by  reason  thereof  said  box  or  case  was 
not  reasonably  safe  for  the  purpose  for  which 
It  was  aaed,  and  that  snch  defective  and  un- 
safe condition  of  said  box  or  case  was  un- 
known to  piaintlfT,  and  could  not  have  been 
known  to  him  by  the  exercise  of  ordinary 
care  on  his  part  In  the  performance  of  his 
duties  aa  snch  employ^  of  defendant,  but  was 
known  to  the  defendant,  or  might  have  been 
known  t^  the  exercise  of  reasonable  care 
and  diligence  on  the  part  of  defendant  or  its 
agents  or  employte  charged  with  tbe  inspec- 
tion and  repair  of  same,  then  yoar  verdict 
should  be  for  the  plaintiff.  By  reasonable 
or  ordinary  care,  as  used  herein.  Is  meant 
such  care  as  a  man  of  ordinary  prudence 
would  exercise  under  similar  circumstances.' 
Tbe  court  also  gave  an  Instruction  as  to  the 
measure  of  damages,  which  is  not  complain- 
ed of,  but  the  appellant  duly  excepted  to  tbe 
giving  of  Instruction  No.  1.  The  court  gave 
instructions  numbered  2  and  8  for  appellant, 
over  the  objections  of  the  respondent,  which 
are  as  follows:  'Instruction  No.  2.  If  you 
find  and  l>elieTe  from  the  evidence  in  the 
cause  that,  plaintiff's  injury  was  the  result 
of  accident  in  the  sense  of  misadventure, 
then  your  verdict  must  also  be  for  the  de- 
fendant. Instruction  No.  3.  In  entering  de- 
foidant's  employment,  the  plaintiff  assumed 
the  risks  incident  to  the  service  in  which 
he  engaged.  Tbe  employer  does  not  Insure  or 
guaranty  the  safety  of  the  servant,  nor  is 
he  required  to  furnish  Iiim  absolutely  safe 
appliances,  but  liis  duty  Is  discharged  if  he 
furnishes  the  employ^  tbe  appliances  in  gen- 
eral use  by  persons  of  ordinary  care  and  pru- 
dence in  his  line  of  business  and  exercises 
reasonable  and  ordinary  care  to  keep  them 
in  reasonably  safe  repair.'  To  tbe  giving  of 
which  respondent  duly  excepted.  The  ap- 
pellant also  asked  the  court  to  give  the  fol- 
lowing Instmctions.  each  and  all  of  which 
were  refused,  to  wit:  '(2)  The  fact  that  a 
slat  in  tbe  bottom  of  the  box  gave  way.  In 


consequence  whereof  one  or  more  txjttles 
fell  out,  is  not  proof  of  negligence  on  defend- 
ant's part;  nor  does  it  authorize  an  Infer- 
ence of  negligence;  nor  can  tbe  Jury  infer 
negligence  from  the  fa<>t  that  plaintiff  was 
Injured.  (3)  Tour  verdict  must  be  for  the 
defendant,  unless  you  find  from  the  evidence, 
not  only  that  tbe  box  in  question  was  weak 
and  insecure,  and  that  its  weak  and  Insecure 
condition  was  the  direct  cause  of  the  plain- 
tiff's injury,  but  you  must  further  find  from 
the  evidence  that  the  defendant  either  knew 
the  box  to  be  In  such  weak  and  insecure  con- 
dition, or  that  there  was  some  visible  sign 
or  indication  upon  the  box  itself  showing  it  to 
be  weak  or  Insecure,  and  that  such  sign  or 
indication  had  existed  for  such  length  of  time 
prior  to  the  Injury  that  defendant,  by  the 
exercise  of  reasonable  diligence,  would  have 
discovered  the  defect  Without  such  knowl- 
edge or  notice,  the  defendant  was  not  guilty  ■ 
of  negligence.  (4)  If  the  Jui-y  find  from  the 
evidence  that  the  cause  which  led  to  the 
giving  way  of  tbe  slat  in  the  bottom  of  the 
box  was  not  open  and  visible,  but  hidden  or 
concealed,  that  the  box  had  been  Inspected 
before  it  was  used,  and  that  such  Inspection 
did  not  show  any  defect,  then  the  defendant 
was  Justified  in  using  tbe  box,  and  your  ver- 
dict must  be  for  the  defendant.'  And  to  the 
action  of  the  court  in  refusing  said  several 
instructions,  and  each  of  them,  the  defend- 
ant then  and  there  duly  excepted.  And, 
upon  the  instructions  so  given,  the  cause  was 
submitted  to  the  Jury,  who  found  tbe  issues 
in  favor  of  tbe  defendant,  and  Judgment  was 
entered   accordingly. 

"And  within  four  days  thereafter,  to  wit, 
on  the  25th  day  of  January,  1904,  and  at  said 
December  term,  1003,  of  said  court,  the  plain- 
tiff filed  his  motion  for  new  trial  In  said 
cause.  In  the  words  and  figures  following,  to 
wit,  omitting  caption :  'Comes  now  the  plain- 
tiff, within  four  days  after  the  rendition  of 
the  verdict  in  this  case,  and  moves  the  court 
to  set  aside  the  said  verdict  and  grant  a  new 
trial  therein,  for  the  following  reasons,  to 
wit:  First  Because  the  court  erred  in  giv- 
ing Instructions  Nos.  2  and  3.  Second.' Be- 
cause the  verdict  was  contrary  to  the  Instruc- 
tions of  the  court,  the  law  of  the  case,  and 
the  evidence  in  the  case.  Third.  Because  the 
verdict  of  the  jury  was  contrary  to  the  great- 
er weight  or  preponderance  of  the  evidence, 
which  was  clearly  In  favor  of  the  plaintiff. 
Fourth.  Because  the  said  verdict  was  the 
result  of  passion  and  prejudice  on  the  part 
of  the  Jury  against  the  plaintiff,  or  of  par- 
tiality In  favor  of  the  defendant  Fifth.  Be- 
cause the  verdict  of  the  Jury  is  not  sustained 
by  the  evidence  and  was  for  the  defendant, 
when  it  should  have  l)een  for  the  plamtiff.' 
The  court  sustained  plaintiff's  said  motion 
for  a  new  trial,  in  and  by  the  following  entry 
of  record  In  said  cause,  to  wit:  «•  •  • 
And  the  court  having  heard  and  duly  consid- 
ered the  motion  for  new  trial  heretofore  filed 
and  submitted  herein,  doth  order  that  said 
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motion  be,  and  the  same  is  hereby,  sustained 
for  the  reason  that  the  court  erred  In  giving 
instruction  No.  2.'  To  which  action  of  the 
court  in  sustaining  said  motion  for  new  trial 
and  granting  the  plaintiff  a  new  trial  In  said 
cause,  the  defendant  then  and  there  duly  ex- 
cepted, and  duly  appealed  to  this  court 

"WOODSON,  J.  (after  stating  the  facts).  L 
The  principal  question  involved  in  this  case 
is  whether  or  not  instruction  No.  2,  given  by 
the  trial  court  on  behalf  of  appellant,  cor- 
rectly declared  the  law  applicable  to  the  facts 
of  this  case.  It  told  the  Jury  that,  if  the 
injury  complained  of  was  the  result  of  ac- 
cident In  the  sense  of  misadventure,  then  the 
verdict  should  be  for  the  appellant.  If  that 
is  a  correct  statement  of  the  law,  then  the 
court  erred  in  sustaining  the  motion  for  a 
new  trial ;  but,  if  it  does  not  correctly  declare 
the  law  to  the  Jury,  then  the  trial  court  prop- 
erly awarded  the  respondent  a  new  triaL 
The  appellant's  position  is  that,  when  instruc- 
tion No.  2  is  read  in  connection  with  No.  1, 
given  for  the  respondent,  the  law  of  the  case 
was  properly  given  to  the  Jury.  The  case  of 
Henry  v.  Grand  Avenue  By.  Co.,  113  Mo.  525, 
21  S.  W.  214,  relied  upon  by  counsel  as  an 
authority  supporting  their  contention,  is  a 
case  where  the  plaintiff,  a  woman,  was  cross- 
ing a  street  near  a  point  where  an  employ^ 
of  the  defendant  was  trying  to  pry  up  an 
iron  plate  in  the  street  with  a  crowbar.  In 
passing  him,  she  testified  that  he  carelessly 
tripped  her  with  the  bar,  and  that  she  fell 
to  the  street,  and  sustained  the  Injuries  com- 
plained of.  The  defense  was  that  she  ac- 
cidentally tripped  herself  and  fell,  did  not 
touch  the  crowbar,  and  that  the  employ^  had 
nothing  whatever  to  do  with  her  injuries. 
Both  the  plaintiff's  and  defendant's  theories 
of  the  case  were  presented  to  the  Jury  by  the 
instructions.  Then,  in  addition,  the  court 
instructed  the  Jury  that,  if  the  injuries  sus- 
tained were  merely  the  result  of  accident,  the 
finding  of  the  jury  should  be  for  the  defend- 
ant. The  court,  in  passing  upon  that  case, 
used  this  language :  'It  is  admitted  by  coun- 
sel in  their  brief  that,  if  some  qualifying  term 
had  been  used,  the  objection  to  the  word  "ac- 
cident" would  not  obtain,  for  instance,  "un- 
avoidable or  Inevitable."  It  seems  to  us, 
however,  that  the  use  of  the  word  "merely" 
made  the  instruction  quite  as  intelligible  and 
easily  understood  as  if  the  word  "unavoid- 
able" or  "inevitable"  had  been  used.' 

"Wc  concur  in  what  was  said  in  that  case 
regarding  the  words  'mere  accident'  as  ap- 
plied to  the  facts  of  that  case.  There  the 
question  was:  Did  the  plaintiff  accidentally 
trip  herself  and  fall,  or  did  the  employ^  neg- 
ligently throw  her  to  the  ground?  The  words 
'mere  accident'  In  that  instruction  referred 
to  her  own  acts,  and  not  to  those  of  the  em- 
ploy£;  and,  if  she  accidentally  tripped  her- 
self and  fell,  and  thereby  injured  herself,  it 
was  wholly  immaterial,  so  far  as  the  defend- 
ant was  concerned,  whether  it  was  a  'mere 


acddenf  or  an  'unavoidable  accident.'  In 
either  case,  the  defendant  was  not  liable,  and 
the  language  could  not  have  misled  the  Jury, 
because  they  referred  to  her  acts,  and  not 
to  those  of  the  defendant  But  the  instruc- 
tion In  that  case  is  not  applicable  to  the  facts 
of  this  case.  Here  there  is  no  pretense  that 
the  respondmt  was  guilty  of  any  negligent 
act  which  contributed  to  bis  injni7>  o'  that 
he  accidentally  injured  himself.  In  this  case. 
It  is  conceded  that  the  appellant  Inflicted 
the  injury  upon  the  respondent  by  the  giv- 
ing way  of  a  slat  on  the  bottom  of  its  beer 
cases  while  being  handled  by  one  of  its  em- 
ployes, and  the  question  here  is:  Did  tbe 
appellant  inflict  the  injury  negligently  or  ac- 
cidentally? The  respondent  contends  that  It 
was  done  negligently,  and  the  appellant  con- 
tends that  it  injured  blm  accidentally,  with- 
out fault  or  negligence.  But  Instruction  No. 
2  nowhere  states  that  appellant  inflicted  the 
injury,  nor  required  the  Jury  to  find  it  used 
due  care  in  selecting,  inspecting,  and  repair- 
ing tlie  boxes,  although  that  was  the  appel- 
lant's defense,  and  all  its  evidence  was  direct- 
ed to  that  point;  but  the  instmction  ignores 
the  real  issue  in  tbe  case,  due  care,  and  di- 
verts the  attention  of  the  jury  therefrom  by 
telling  them  that  If  the  Injury  was  the  re- 
sult of  an  accident  they  would  find  for  ap- 
pellant without  telling  the  Jury  what  due 
care  was,  and  without  requiring  them  to  find 
it  had  used  due  care  in  inspecting  and  repair- 
ing the  boxes.  After  the  respondent  had 
made  out  his  prima  facie  case,  by  showing 
the  defective  condition  of  the  box  and  his 
injury  thereby,  tlien  the  burden  was  on  tbe 
appellant  to  prove  to  the  Jury  that  it  had  per- 
formed all  the  duties  It  owed  the  respondent 
by  properly  selecting,  inspecting,  and  repair- 
ing the  boxes.  This  it  attempted  to  do  by 
the  evidence,  but  nowhere  was  the  Jury  re- 
quired to  find  It  had  performed  that  duty 
before  they  could  find  for  the  appellant  It 
ignored  all  the  evidence  introduced  by  ap- 
pellant and  told  the  Jury  that  If  the  injury 
was  the  result  of  an  accident  then  they 
would  find  for  it  The  instruction  should 
have  told  the  Jury  that.  If  they  found  from 
the  evidence  that  the  box  was  in  a  reason- 
ably safe  condition  to  handle,  for  the  pur- 
poses for  which  it  was  being  used,  or  even 
though  they  found  that  it  was  not  reasonably 
safe  for  those  purposes,  on  account  of  some 
hidden  or  latent  defect  yet  If  they  further 
found  that  the  appellant  used  ordinary  care 
and  prudence  in  selecting,  inq)ecting  and  re- 
pairing the  boxes,  and  failed  to  discover  the 
defective  condition  of  the  box,  then  they 
would  find  for  the  respondent  If  the  box 
was  reasonably  safe,  and  if  appellant  used 
reasonable  care  in  Inspecting  and  repairing 
It  then  It  was  not  guilty  of  negligence.  In 
that  case,  and  in  that  case  only,  woidd  the 
injury  be  the  result  of  an  accident  If,  after 
considering  all  the  evidence  in  the  case,  of- 
fered by  both  plaintiff  and  defendant  and 
there  is  no   evidence   found  of  negligence 
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which  leenlted  In  the  Injury,  then  the  Injury 
is  said  to  be  the  result  of  an  accident.  An 
acddent  is  the  happening  of  an  event  pro- 
ceeding from  an  unlmown  cause.  This  same 
principle  is  announced  in  the  following  cas- 
es: Feary  t.  Metropolitan  Ry.  Ck>.,  102  Mo. 
100,  62  S.  W.  452;  Beauvals  v.  City  of  St 
Louis,  169  Mo.  506,  69  S.  W.  1013. 

"2.  Appellant  next  asks  for  a  reversal  of 
the  judgment  because  the  whole  record  shows 
upon  its  face  that  the  respondent  has  no 
cause  of  action,  and  that  the  verdict  of  the 
Jury  was  for  the  right  party,  regardless  of 
the  error  pointed  out  in  instruction  No.  2. 
We  do  not  concur  with  learned  counsel  for 
appellant  In  that  contention.  There  was  sub- 
stantial evidence  tending  to  prove  that  the 
box  was  In  a  defective  and  dangerous  condi- 
tion; that  by  proper  Inspection  those  condi- 
tions could  have  been  discovered,  and  the  In- 
Jury  averted  had  repairs  been  properly  made. 
The  evidence  also  tends  to  show  that  re- 
spondent was  seriously  injured  as  a  result 
of  that  negligence.  This  evidence  made  out 
a  prima  facie  case  for  respondent,  and  he 
has  the  right  to  have  a  Jury  pass  upon  the 
evidence,  under  proper  instructions  from  the 
court  Udden  v.  O'Reilly,  180  Mo.  651,  loc. 
dt  6S5,  79  S.  W.  691.  Judge  Lamm  aptly 
said.  In  a  similar  case  recently  decided  in 
this  court  that:  The  liability  of  a  person 
charged  with  negligence  does  not  depend  on 
the  question  whether,  with  the  exercise  of 
reasonable  prudence,  he  could  or  ought  to 
have  foreseen  the  very  Injury  complained  of ; 
but  he  may  be  held  liable  for  anything  whrch, 
after  the  injury  is  complete,  appears  to  have 
been  a  natural  and  probable  consequence  of 
his  act  or  omission.'  Dean  v.  Kansas  City, 
St  Ia  &  G.  R.  Co.,  97  S.  W.  910, 199  Mo.  386. 
It  is  common  knowledge  that  bottles  of  beer, 
highly  charged  with  gas.  If  thrown  or  per- 
mitted to  fall  upon  any  hard  substance,  will 
explode  with  more  or  less  violence,  and  will 
throw  the  brolcen  pieces  of  glass  in  ail  direc- 
tions with  considerable  force,  and  would  cut 
the  flesh,  should  they  happen  to  strike  the 
hands  or  face,  or  lacerate  the  eye,  if  they 
should  happen  to  take  that  course.  A  man  of 
ordinary  knowledge  and  observation  of  me- 
chanical forces  could  have  readily  foreseen 
the  natural  results  of  bottles  of  beer  falling 
upon  a  granitoid  floor,  among  a  party  of  four 
or  five  men. 

"3.  It  Is  true  an  employer  Is  not  an  Insurer 
of  the  safety  of  the  employ^,  nor  of  the  ab- 
solute safety  of  the  appliances  with  which  he 
works.  Tabler  v.  H.  &  St  J.  Ry.  Co.,  03 
Mo.  79-85,  5  8.  W.  810.  'But  the  doctrine  Is 
well  founded  that  it  is  the  master's  duty  to 
furnish' machinery  and  appliances  that  are  as 
safe  as  reasonable  prudence  and  ordinary 
cars  can  make  them — not  the  safest  and  best 
possible,  but  as  safe  and  good  as  may  b«  ob- 
tained by  the  exercise  of  such  care  as  a  man 
of  ordinary  experience  and  prudence  engaged 
in  such  work  usually  exercises.'  Curtis  v. 
IfcNalr,  173  Mo.  282,  73  S.  W.  167.    If  re- 


spondent's evidence  in  this  case  Is  true,  then 
the  appellant  measured  by  the  above  rule  of 
law,  did  not  discharge  Its  full  duty  to  him, 
when  it  furnished  him  a  weak  and  Insecure 
box  In  which  to  deliver  beer. 

"4.-  Another  ground  urged  upon  our  atten- 
tion for  a  reversal  of  the  Judgment  of  the 
trial  court  is  that  the  danger  from  the  break- 
age of  glass  In  the  handling  of  boxes  of  bot- 
tled beer  is  a  risk  which  the  respondent  as- 
sumed as  incident  to  his  employment  Ordi- 
narily that  is  true,  but  never  if  the  danger 
is  put  in  operation,  either  Intentionally,  or 
by  the  negligence  or  carelessness  of  the  em- 
ployer. Henry  v.  Wabash  Western  Ry.  Co., 
109  Mo.  488-494,  19  S.  W.  239 ;  Curtis  v.  Mc- 
Nair,  173  Mo.  270-2S2,  73  S.  W.  167. 

"5.  As  this  cause  must  go  back  for  another 
trial,  it  may  be  well  to  consider  the  refusal 
of  the  court  to  give  the  instruction,  asked 
by  appellant  which  told  the  jury,  that  'the 
fact  that  a  slat  in  the  bottom  of  the  box  gave 
way,  in  consequence  whereof  one  or  more  bot- 
tles fell  out,  is  not  proof  of  negligence  on  de- 
fendant's part;  nor  does  it  authorize  an  In- 
ference of  negligence ;  nor  can  the  Jury  infer 
negligence  from  the  fact  that  plaintiff  was  in- 
jured.' This  court  has  several  times  held 
that  the  mere  fact  that  an  Injury  had  been 
sustained  was  no  evidence  that  the  defendant 
had  negligently  caused  it  Carvln  v.  St 
Louis,  161  Mo.,  loc.  dt  345,  52  S.  W.  210; 
Tamell  v.  Railway  Co.,  113  Mo.,  loc.  clt  581, 
21  S.  W.  1,  18  L.  R,  A.  599.  But  we  know  of 
no  case  -which  holds  that  it  is  proper  for  the 
court  to  select  one  or  more  facts  in  the  case, 
which  must  be  admitted  or  proven  to  be  true, 
before  a  recovery  can  be  had,  and  tell  the 
jury  what  weight  or  effect  they  have  in  the 
case.  While  it  is  true,  the  fact  the  slat  came 
off  is  no  evidence  of  how  or  what  caused  it 
to  come  off,  yet  that  fact  is  one  of  the  nec- 
essary connecting  links  l>etween  the  cause 
and  the  effect  the  negligence  and  the  Injury, 
which  must  be  proven  before  recovery  could 
be  had  in  this  case;  and  that  fact  with  all 
the  other  facts  and  circumstances  of  the 
case,  should  be  weighed  and  considered  to- 
gether by  the  jury,  and  not  separated  from 
its  connecting  links,  and  held  up  before  the 
jury  in  Its  nude  form,  and  be  told  that  this 
one  fact  by  itself  has  no  weight  or  effect  as 
evidence  in  the  case.  That  would  be  hlulily 
misleading  to  the  jury.  It  might  be  very  dif- 
ficult for  the  jury  to  see  clearly  the  cause  of 
the  slat  giving  way,  if  they  were  not  permit- 
ted to  consider  In  that  connection  the  fact 
that  it  had  given  way.  It  might  be  sugRosted 
that  the  same  objoctlon  might  be  properly 
lodged  against  the  Instruction  which  tells  the 
Jury  that  the  mere  fact  that  the  Injury  oc- 
curred was  no  evidence  that  it  was  negli- 
gently done.  At  flrst  blush,  that  looks  true ; 
but  when  we  consider  the  fact  that  one  has 
reference  to  the  cause  or  means  by  which  the 
Injury  was  done,  and  the  other  to  the  injury 
itself,  It  is  difiScult  to  see  in  what  way  such 
an  instruction  as  the  last  could  confuse  or  mis- 
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lead  the  Jury.  We  are  therefore  of  the  opin- 
ion that  the  court  properly  refused  to  glye 
the  Instruction  In  the  form  asked. 

"6.  There  was  no  error  In  the  court's  re- 
fusal to  give  appellant's  refused  Instruction 
No.  8,  because  it  told  the  jury  that  before 
the  respondent  could  recover  the  jury  would 
have  to  first  find  that  the  weak  and  insecure 
condition  of  the  box  was  the  direct  cause  of 
the  Injury.  The  weak  condition  of  the  box 
was  but  one  of  several  facts  taken  together 
which  caused  the  Injury.  The  falling  of  the 
bottle.  Its  breaking,  the  flying  glass,  and  Its 
striking  the  eye,  were  all  contributing  causes 
of  the  Injury.  If  the  instruction  had  been 
given  in  the  form  asked,  then  It  could  have 
been  argued  to  the  jury  with  great  force  and 
effect  that  it  was  the  flying  glass,  and  not 
the  weak  condition  of  the  box,  that  caused 
the  injury.  While  the  weak  condition  of  the 
box  was  the  primary  cause  of  the  injury,  yet 
It  was  by  no  means  the  sole  and  only  cause 
thereof. 

"7.  Appellant's  instruction  No.  4  was  also 
properly  refused.  It  told  the  Jury  that,  if 
the  cause  which  led  to  the  giving  way  of  the 
slat  was  not  Tisible.  and  that  it  had  been  in- 
spected before  it  was  used,  and  that  the  in- 
spection did  not  show  the  defect,  then  they 
would  find  for  the  defendant  This  Instruc- 
tion ignored  the  evidence  which  tended  to 
show  tbnt  the  box  was  defective,  and  on  that 
account  It  bad  been  repaired,  and  that  the  re- 
pairing was  negligently  done.  It  may  be  a 
fact  that,  at  the  time  the  box  was  filled  with 
bottles,  It  was  inspected,  and  the  weak  condi- 
tion of  it  might  not  at  that  time  have  been 
visible;  yet  if,  as  a  matter  of  fact,  as  the 
evidence  tended  to  show,  the  box  was  weak 
and  insecure,  and  the  master  knew  that  fact 
and  had  it  repaired,  in  a  manner  to  hide  the 
defect,  but  not  In  a  proper  and  secure  man- 
ner, the  master  would  still  be  liable.  Under 
the  instmctlon  as  asked,  the  respondent  could 
not  have  recovered,  even  though  the  box  had 
been  negligently  repaired,  as  above  stated. 

"8.  Respondent  filed  a  motion  to  dismiss 
the  appeal  in  this  cause,  because  the  appel- 
lant failed  to  flle  a  proper  abstract  of  record. 
The  abstract  filed  is  a  8ut>stantlal  compliance 
with  the  statute,  and  the  rules  of  this  court, 
governing  the  matter.  The  motion  to  dismiss 
.  the  appeal  is  overruled. 

"For  the  reasons  heretofore  stated,  the 
Judgment  of  the  trial  court  granting  the  re- 
spondent a  new  trial  is  affirmed." 

Kehr  &  TIttmann,  for  appellant  Brown- 
rigg  &  Mason,  for  respondent 

PEB  CURIAM.  The  opinion  of  WOOD- 
SON, J.,  written  la  this  case  In  division  No. 
1,  is  adopted  as  the  opinion  of  the  court.  AH 
concur  as  to  paragraph  1.  LAMM,  J.,  con- 
curs In  toto.  QANTT,  O.  J.,  and  BURGESS, 
J.,  concur  also  In  paragraph  2,  but  express  no 
opinion  as  to  right  of  court  to  take  judicial 
notice  of  the  exploslvenees  of  beer  bottles 
filled  with  beer  and  charged  with  gas;   nor 


do  they  express  an  opinion  as  to  any  of  tbe 
remaining  paragraphs.  VALLIANT,  FOX, 
and  GRAVES,  JJ.,  dissent  as  to  paragraplK 
2,  and  express  no  opinion  upon  remaining 
paragraphs. 


FERGUSON  V.  GENTRY  et  at 

(Supreme  Court  of  Missouri,  Division   No.   1. 
June  29,  1907.) 

1.  STATXmS— EXPBESSION   OF  SlTBJBOT  IH  TE> 

Act  March  2,  1895  (Acts  1895,  p.  169).  is 
entitled  "An  act  to  amend  chapter  55  of  the  Re- 
vised Statutes  of  Missouri  1889,  entitled  'Dow- 
er' by  adding  a  new  section  thereto  to  be  known 
as  section  4518a"  (now  Rev.  St.  1899.  §  2938; 
Ann.  St.  1900,  p.  1694).  and  provides  that  when 
a  wife  shall  die  without  any  descendants,  her 
widower  shall  be. entitled  to  one-half  of  the 
real  and  personal  estate  belonging  to  her  at  the 
time  of  her  death,  absolutely,  subject  to  the  pay- 
ment of  the  wife's  debts.  Rev.  St  1889.  §  4518, 
bein^  a  part  of  chapter  55,  entitled  "Dower." 
provides  that,  when  the  husband  shall  die  with- 
out any  descendants,  his  widow  shall  be  entitled 
to  one-half  of  the  real  and  personal  estate  be- 
longing to  him  at  the  time  of  his  death,  abso- 
lutely, snbject  to  the  payment  of  the  husband's 
debts.  Const  art  4,  §  28  [Ann.  St  1906,  p. 
185],  provides  that  no  bill  shall  contain  more 
than  one  subject,  which  shall  be  clearly  express- 
ed in  its  title.  Held,  that  since  Rev.  St.  1889,  c 
65,  entitled  "Dower,  was  not  limited  to  the  snb- 
ject of  dower  in  its  strict  meaning,  and  the  cap- 
tion "Dower"  had  beaded  chapters  relating  to  the 
widow's  interest  in  her  deceased  hnsband's  estate 
other  than  dower  in  every  revision  of  the  lawv, 
and  since  the  act  of  March  2,  1895,  conferred  a 
reciprocal  rifcbt  on  the  husband  to  that  conferred 
on  the  wife  by  section  4518,  the  act  of  March  2, 
1895,  was  not  in  violation  of  Const,  art  4,  §  28, 
in  that  though  its  title  declared  it  to  be  an 
amendment  of  the  chapter  on  "Dower,"  yet  it 
conferred  on  the  husband  a  new  interest  in  the 
estate  of  the  wife,  not  germane  to  that  snbject. 

2.  CONSTITUTIONAr,    Law    —    Retkobpectiw 

Laws. 

Act  March  2,  1895  (Acts  1895,  p.  1C9;  Rer. 
St  1899,  S  2!)38  [Ann.  St  1906,  p.  1694]),  pro- 
viding that,  when  the  wife  shall  die  without  de- 
scendants, her  widower  shall  be  entitled  to  one- 
half  of  the  real  and  personal  estate  belonging  to 
her  at  the  time  of  her  death,  is  not  as  to  a  wife 
who  was  married  and  owned  land  before  the 
statute  was  enacted,  in  violation  of  Const,  art. 
2,  I  15  [Ann.  St.  1906,  p.  137],  forbidding  laws 
retrospective  in  their  operation. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  10,  Constitutioaai  Law,  |  626.] 

Appeal  from  Circuit  Court,  PetUa  (bounty; 
Geo.  W.  Longan,  Judge. 

Action  by  Wilson  J.  Ferguson  against  Bet- 
tie  H.  Gentry  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal    Affirmed. 

W.  D.  Steele,  N.  T.  Gentry,  W.  M.  Wil- 
liams, and  Geo.  P.  B.  Jackson,  for  appellants. 
Sangree  &  Bohllng,  Montgomery  A  Montgom- 
ery, and  Charles  K.  Yeater,  for  respondent 

VALLIANT,  J.  This  is  an  appeal  from  a 
decree  in  partition  of  certain  real  estate  In 
Pettis  county.  The  petition  states  that  Bubin 
J.  Gentry  died  In  1881,  seised  in  fee  of  the 
land  In  question,  leaving  a  widow  and  five 
children,  of  whom  was  Ruby  G.  Gentry,  who 
In  1802  married  tiM  plaintiff,  Ferguson,  and 
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died  In  1900  Intestate,  without  having  had 
lasue,  and  leaving  as  ber  heirs  at  law  her 
mother,  a  sister,  and  three  brothers,  who  are 
the  defendants.  The  widow's  dower  has  been 
admeasured  and  set  off  to  her.  The  petition 
asserts  that  by  vlrtne  of  an  act  of  the  Gen- 
eral Assembly  approved  March  2,  1895  (Acts 
1895,  p.  169),  entitled  "An  act  to  amend  chap- 
ter 65  of  the  Revised  Statutes  of  Missouri 
18S9,  entitled  'Dower*  by  adding  a  new  sec- 
tion thereto,  to  be  known  as  section  4518a" 
(which  is  now  section  2938,  Rev.  St.  1899 
[Ann.  St  1906,  p.  1694]),  the  plaintiff  Is  en- 
titled to  one-half  the  estate  his  wife  had  In 
her  lifetime  in  the  land  in  question,  which 
was  one-fifth,  subject  to  the  life  estate  of  her 
mother  in  that  part  of  the  land  set  off  as 
dower.  The  defendants  filed  a  demurrer  to 
the  petition,  the  point  of  which  was  that  the 
act  of  the  General  Assembly  mentioned  was 
In  violation  of  section  28,  art  4,  and  section 
15,  art  2,  of  the  Constitution  of  Missouri 
[Ann.  St  1906,  pp.  185,  187],  and  of  section 
10  of  article  1,  and  section  1  of  the  fourteenth 
amendment,  of  the  Constitution  of  the  United 
States.  The  court  overruled  the  demurrer, 
and  defendants  declining  to  plead  further, 
a  decree  was  rendered  adjudging  that  the 
plaintiff  was  entitled  to  the  Interest  claimed 
by  him  in  the  land,  defining  the  interests  of 
the  defendants  respectively,  and  appointing 
commissioners  to  make  the  partition.  From 
that  decree  tlte  defendants  have  appealed. 

The  only  questions  presented  for  our  con- 
sideration concern  the  validity  of  the  act  of 
March  2,  18%.  These  questions  have  l>een 
considered  In  former  cases  and  decided  ad- 
versely to  the  positions  appellants  now  take. 
O'Brien  v.  Ash,  169  Mo.  283,  69  S.  W.  8; 
Waters  v.  Herboth,  178  Mo.  166,  77  S.  W. 
305;  Spuriock  v.  Burnett,  183  Mo.  524,  81 
S.  W.  1221;  Gilroy  v.  Brady,  195  Mo.  209, 
93  S.  W.  279.  But  appellants  have  presented 
their  views  with  so  much  force  of  thought 
and  earnestness  tliat  we  have  again  taken 
the  questions  for  consideration.  There  are 
two  clauses  of  our  state  Constitution  to 
which,  according  to  the  views  of  appellants, 
this  statute  is  repugnant  to  wit:  Section  28, 
art  4:  "No  bill  •  •  •  shall  contain  more 
than  one  subject  which  shall  be  clearly  ex- 
pressed in  its  title;"  and  section  15,  art  2: 
"That  no  ex  post  facto  law,  nor  law  im- 
pairing the  obligation  of  contracts,  nor  re- 
trospective in  its  operation,  or  making  any 
Irrevocable  grant  of  special  privileges  or 
immunities,  can  lie  passed  by  the  General 
Assembly."  We  will  notice  tliese  proposi- 
tions in  the  order  named. 

1.  The  argument  of  appellants  is  that  the 
title  to  the  act  indicates  that  it  is  an  amend- 
ment to  the  statute  law  of  dower,  but  that 
Instead  of  relating  to  the  subject  of  dower 
it  only  essays  to  give  an  entirely  new  in- 
terest to  a  husband  in  tlie  estate  of  his  wife, 
which  Is  not  germane  to  the  subject  of  dower. 
We  do  not  disagree  with  the  learned  counsel 
In  their  definition  of  the  word  "dower."    In 


the  most  frequent  use  of  that  word,  not  only 
In  common  parlance  but  In  law  language,  we 
mean  the  life  estate  which  the  widow  takes 
to  the  extent  of  one-third  in  the  land  owned 
by  her  husband  during  coverture  whereof  she 
had  not  parted  with  ber  right  If  the  title 
to  this  act  Indicated  that  it  was  to  be  merely 
an  amendment  to  the  law  of  dower,  the  ar- 
gument of  appellants,  which  in  any  view  of 
the  subject  has  much  force,  would  be  unan- 
swerable. But  the  title  does  not  say  that  it 
is  an  amendment  to  the  law  of  dower;  it 
says  that  it  is  an  amendment  to  chapter  65, 
which  is  entitled  "Dower";  it  directs  atten- 
tion to  that  chapter,  and  when  one  comes  to 
examine  the  chapter  he  will  see  that  it  con- 
tains many  provisions  that  do  not  come  strict- 
ly within  the  meaning  of  "dower"  as  above 
defined.  True,  the  chapter  entitled  "Dower" 
contains  nothing  not  relating  to  a  widow's 
Interest  In  her  deceased  husband's  estate,  but 
it  is  not  limited  to  dower  strictly  so  called. 
The  title  to  the  chapter  Is  really  no  part  of 
the  statute;  it  is  a  caption  adopted  by  the 
committee  having  charge  of  the  publication 
of  the  Revised  Statutes.  This  caption  "Dow- 
er" has  headed  the  chapters  relating  to  the 
widow's  interest  in  her  deceased  husband's 
estate  in  every  revision  of  our  laws  from 
1825  to  1899,  therefore  we  may  presume  that 
all  persons  familiar  with  our  statute  law,  as 
members  of  the  Legislature  must  i>e,  know- 
that  the  chapter  bearing  the  caption  "Dower" 
is  not  limited  to  the  subject  of  dower  In  Its 
strict  meaning,  and  they  must  also  know  that 
the  word  "Dower"  has  been  used  In  every 
revision  of  our  statutes,  from  1825  to  the 
last  to  designate  Interests  other  than  the  in- 
terest which  alone  was  implied  by  the  com- 
mon law  in  the  use  of  that  word.  Since. 
therefore,  from  the  beginning,  our  General 
Assembly  has  taken  the  llt>erty  to  use  the 
word  in  any  connection  it  has  seen  fit  how 
can  we  now  say  that  when  the  members  of 
the  General  Assembly  in  1895  saw  the  bill 
entitled  "An  act  to  amend  chapter  55,  Rev. 
St  1889,  enOtled,  'Dower,'"  that  it  gave 
them  notice  only  that  the  law  of  dower  in 
its  original  sense  was  to  be  amended?  The 
title  referred  to  that  whole  chapter  and  the 
member  of  the  Legislature  reading  It  was 
warned  that  legislation  was  proposed  which 
would  add  something  new  to  what  was  con- 
tained In  that  already  comprehensive  chapter. 
At  the  time  this  act  was  passed  there  was 
and  had  been  for  many  years  on  our  statute 
books  section  4518,  Rev.  St  1889,  as  follows: 
"When  the  husband  shall  die  without  any 
child  or  other  descendants  in  being,  capable 
of  inheriting,  his  widow  shall  be  entitled: 
First  to  all  the  real  and  personal  estate 
which  came  to  the  husband  in  right  of  the 
marriage,  and  to  all  the  personal  property 
of  the  husband  which  came  to  his  posses- 
sion with  the  written  assent  of  the  wife,  re- 
maining undisposed  of,  absolutely,  not  sub- 
ject to  the  payment  of  the  husband's  debts; 
second,  to  one-half  of  the  real  and  personal 
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estate  bdonging  to  the  husband  at  the  time 
of  his  death,  absolutely,  subject  to  the  pay- 
ment of  the  husband's  debts."  That  section 
was  In  the  chapter  entitled  "Dower,"  yet  It 
has  no  relation  to  dower  in  the  strict  sense 
of  the  word.  Now  suppose  there  had  been 
no  such  section  in  that  chapter  when  the 
General  Assembly  met  in  1895,  and  suppose 
It  had  then  for  the  first  time  been  enacted 
under  this  title,  "An  act  to  amend  chapter 
55,  Rev.  St.  1889,  entitled  'Dower,'  by  adding 
thereto  a  new  section  to  be  Icnown  as  section 
4518,"  could  It  be  successfully  contended  that 
the  subject  of  that  section  was  not  suificient- 
ly  expressed  in  the  title  to  meet  the  require- 
ment of  the  Constitution?  Although  that 
section  might  with  propriety  be  said  to  have 
no  relation  to  dower,  yet  it  was  as  germane 
to  that  subject  as  was  section  4517  In  the 
same  chapter,  giving  the  widow  a  child's 
share  of  the  personal  property.  If  section 
4518  of  that  chapter  had  not  before  been 
enacted,  and  If  it  could  have  been,  without 
violation  of  the  Constitution,  enacted  in  1895 
imder  the  title  above  supposed,  why  could 
not  the  chapter  be  amended  under  that  title 
by  adding  two  sections,  one  giving  the  widow 
that  interest  in  her  deceased  husband's  es- 
tate, and  the  other  giving  the  widower  a  re- 
ciprocal interest  under  the  same  conditions 
in  his  deceased  wife's  estate?  The  only  dif- 
ference that  we  perceive  is  In  the  fact  that 
up  to  that  date  the  chapter,  though  not 
limited  to  dower  in  the  strict  sense,  did  pro- 
vide only  for  the  widow's  interest,  whereas 
the  amendment  under  discussion  takes  care 
also  of  the  widower  when  he  is  the  bereaved 
one.  Giving  the  husband  an  interest  in  the 
deceased  wife's  estate  may  not  be  germane 
to  the  snbject  of  dower,  certainly  is  not  ger- 
mane to  that  subject  in  the  strict  meaning 
of  the  word,  but  it  is  in  harmony  with  the 
subject  of  giving  the  wife  an  Interest,  other 
than  dower,  in  the  deceased  husband's  es- 
tate. The  section  of  the  Constitution  we 
are  considering  declares:  "No  bill  •  *  * 
shall  contain  more  than  one  subject,"  etc. 
Suppose  that  in  1895  there  had  been  no  such 
provision  for  the  wife  as  In  fact  there  was 
under  section  4518,  and  it  had  been  the  pur- 
pose of  the  Legislature  then  to  make  such 
provision  for  her  and  at  the  same  time  a 
reciprocal  provision  for  the  husband,  could 
not  such  reciprocal  provisions  have  been  made 
in  one  act,  entitled,  for  example,  "An  act 
to  entitle  a  widow  or  widower  to  a  certain 
share  in  the  estate  of  the  deceased  spouse 
dying  without  leaving  any  child  or  other 
descendant  capable  of  inheriting?"  Can  it 
with  reason  be  said  that  an  act  of  the  Gen- 
eral Assembly  providing  that  under  certain 
circumstances,  a  wife  dying,  the  husband 
shall  have  such  an  Interest  in  her  estate,  or, 
the  husband  dying,  the  wife  shall  have  a  like 
or  similar  interest  in  his  estate,  would  be 
obnoxious  to  the  clause  of  our  Constitution 
above  quoted  as  containing  two  distinct  sub- 
jects?   W*  think  such  provisions  would  be 


germane  one  with  the  other.    If  we  stretch, 
the  word  "dower"  to  mean  a  wife's  Inter- 
est in  the  personal  estate  of  her  deceased 
husband,   why    can   we  not   also   apply     It 
to  an  Interest  the  husband  is  to  have    In 
the  estate  of  his  deceased  wife?    Why  can- 
not the  lawmakers  say  that  a  husband  may 
have   dower   in   the   deceased   wife's   estate 
commensurate  with  the  wife's  dower  in  the 
deceased  husband's  estate?    In  the  brief  of 
counsel  for  respondent  we  are  Informed  that 
In  Illinois  there  is  a  statute  In  these  words : 
"The  estate  of  curtesy  is  hereby  abollsbeil, 
and  the  surviving  husband  or  wife  shall  be 
widowed  of  the  third  part  of  all  lands  where- 
of the  deceased  husband  or  wife  was  seised 
of  an  estate  of  Inheritance."    Section  1,   v. 
41,  Kurd's  Rev.  St.  111.  1905,  entitled  "Dow- 
er."   We  do  not  underrate  the  Importance 
of  this  clause  of  our  Constitution ;  its  purpose 
Is  unmistakable,  and  its  tone  Is  mandatory  ; 
but  It  must  not  be  given  a  construction  which 
would  hamper  the  Legislature  in  a  faithful 
and  intelligent  effort  to  embrace  In  one  act 
a  subject  containing  different  features,  but 
all  pertaining  to  the  same  legislative  punxtse. 
State  V.  Doerrlng,  194  Mo.  410,  92  S.  W.  480. 
For  the  reasons  above  stated  we  do  not  think 
fhat  the  word  "dower"  in  the  connection  in 
which   It  is  used   in  the  title  to   the   act 
of  March  2,  1895,  would  mislead  a  member 
of  the  Legislature,  or  any  one  else  whose 
duty  It  was  to  read  and  study  the  bill  be- 
fore it  became  a  law,  into  the  conclusloa 
that  It  concerned  only  the  subject  of  dower 
as  that  word  was  understood  at  common 
law,  and,  since  section  4518  and  the  new  sec- 
tion  added   by   that   act   confer   reciprocal 
rights  of  the  same  character  on  husband  and 
wife,  we  see  no  reason  why  they  should  not 
be  grouped  in  the  same  chapter. 

2.  Is  the  statute  In  question  as  applied  to 
the  facts  of  this  case  in  conflict  with  that 
clause  of  our  Constitution  which  forbids  the 
General  Assembly  passing  an  act  retrospec- 
tive In  its  operation?  Of  course  the  act  la 
not  designed  to  confer  a  right  on  a  surviv- 
ing husband  in  the  estate  of  his  deceased 
wife  who  died  before  the  enactment  of  the 
statute,  because  that  would  certainly  be  a 
retrospective  effect,  divesting  titles  that  had 
already  vested.  Its  aim  was  to  confer  on  a 
husband  whose  wife  should  thereafter  die  an 
Interest  in  her  estate  which  the  law  before 
existing  had  not  conferred,  and  to  that  ex- 
tent it  was  clearly  prospective  only.  But 
the  point  Is  urged  that  here  the  husband 
and  wife  were  married  before  the  statute 
was  enacted,  and  the  wife  already  owned 
this  land  at  the  time  of  her  marriage,  that 
she  then  had  the  right  to  dispose  of  it,  not 
only  by  deed,  which  this  statute  left  her, 
but  also  by  will,  which  this  statute  took  away 
from  her,  and  to  the  extent  that  she  was  de- 
prived of  the  power  of  disposal  by  will  the 
statute  Is  retrospective  In  its  operation. 

If  the  wife  in  this  case  had  left  a  will  de- 
vising  this   land   to   these   defendants,   we 
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Avoold  have  a  more  concrete  proposltloa  for 
discussion.  But  sbe  left  no  will;  these  de- 
fendants are  here  claiming  only  as  heirs  at 
law;  then  how  are  they  concerned  In  the  fact 
that  sbe  was  deprived  of  the  power  to  make 
a  will?  Their  rights  are  exactly  the  same 
as  they  would  have  been  if  she  had  had  a 
right  to  make  a  will  but  died  Intestate.  If 
sbe  bad  made  a  will,  it  would  not  necessarily 
have  been  in  favor  of  these  defendants.  Coun- 
sel rely  on  Leete  v.  Bank,  115  Mo.  184,  21 
S.  W.  788,  to  sustain  their  theory  of  the 
retrospective  aspect  of  this  statute.  But 
the  main  fact  on  which  that  case  rested  was 
that  the  husband  had  acquired  a  vested  right 
in  tbe  wife's  choses  in  action  before  the  en- 
actment of  tbe  statute,  and  the  point  decided 
was  that  the  statute  could  not  disturb  that 
vested  right.  The  defendant  bank  was  there 
claiming  title  to  the  property  by  assignment 
from  the  husband.  But  here  the  defendants 
are  not  claiming  any  title  derived  from  what 
they  say  was  a  vested  right,  but  are  claim- 
ing only  as  heirs,  and  they  are  challenging 
tlie  validity  of  the  statute  on  the  ground  that 
It  deprived  their  sister  of  a  right  which  She 
never  attempted  to  exercise,  and  which,  if 
she  had  exercised,  might  have  destroyed  their 
right  of  inheritance  entirely.  It  Is  argued 
that,  since  there  are  other  provisions  of  the 
Constitution  that  protect  vested  rights,  the 
clause  which  prohibits  the  enactment  of  a 
statute  retrospective  in  its  operation  must 
have  been  intended  to  have  some  farther 
limitation  on  legislative  power,  and  it  is 
pointed  out  In  the  brief  for  defendants  that 
a  thought  of  that  kind  Is  expressed  in  the 
opinion  in  Leete  v.  Bank.  The  case  at  bar 
does  not  call  for  a  decision  on  that  point; 
neither  did  tbe  Leete  Case.  In  tbe  case  at 
bar  tbe  force  of  the  argmnent  for  defendants 
is  that  this  statute  cannot  l>e  applied  to  the 
facts  of  this  case,  because  they  say  to  do  so 
would  be  to  disturb  a  vested  right;  there  is 
no  other  theory  presented  in  the  brief  on  this 
phase  of  the  case. 

If  It  be  conceded  that  these  defendants  are 
in  a  position  to  complain  of  the  statute  for 
deriving  Mrs.  Ferguson  of  a  right  which  she 
possessed,  then  it  becomes  Important  to  con- 
sider tbe  nature  of  that  right  Of  what 
right  did  this  statute  deprive  the  plaintlfTs 
wife?  Mot  the  right  of  disposing  of  her 
property  by  deed,  for  that  was  left  unim- 
paired, but  only  the  right  of  disposing  of  a 
part  of  it  by  will  under  certain  circumstan- 
ces. Is  tbe  right  to  dispose  of  one's  property 
by  will  a  vested  right  beyond  the  power  of 
the  Legislature  to  withdraw  or  limit?  In  V. 
8.  V.  Peiidns,  163  U.  S.  625,  16  Sup.  Ct  1073, 
41  L.  Ed.  287,  tbe  court  said:  "While  the 
laws  of  all  civilized  states  recognize  in  every 
citizen  the  absolute  right  to  his  own  earn- 
ings and  to  tbe  enjoyment  of  bis  own  prop- 
erty, and  tbe  increase  thereof,  during  his 
life,  except  so  far  as  the  state  may  require 
blm  to  contribute  his  share  for  public  ex- 
peises,  tlie  right  to  dispose  of  his  property 


by  will  has  always  been  considered  purely  a 
creature  of  statute  and  within  legislative 
control."  The  difference  between  the  right 
to  dispose  of  one's  property  while  living  and 
the  right  to  direct  its  course  of  descent  aft- 
er death  Is  well  recognized ;  the  one  Is  a 
natural  right,  the  other  a  creation  of  stat- 
ute. But  for  the  statute  of  descents  and  dis- 
tribution and  the  statute  giving  the  power 
to  dispose  of  one's  property  by  will,  the  prop- 
erty at  the  death  of  the  owner  would  go  to 
the  state.  In  some  states  the  power  to  dis- 
pose of  one's  property  by  will  Is  limited,  so 
that  a  man  may  not  entirely  disinherit  his 
off-spring.  If  our  General  Assembly  should 
at  Its  next  session  enact  a  statute  repealing 
the  present  law  regarding  wills,  limiting  the 
power  of  disposal  by  will  to  one  half  the  tes- 
tator's estate,  and  directing  a  course  of  de- 
scent for  the  other  half,  there  could  be 
found  nothing  in  our  Constitution  to  forbid 
it,  and  it  would  be  as  effective  in  relation  to 
property  that  the  testator  owned  betore  the 
enactment  of  such  a  law  as  that  acquired 
afterwards.  And  so  it  is  in  reference  to  the 
statutes  of  descents  and  distributions.  The 
law  now  is  that  if  a  man  die  leaving  no  child 
or  other  descendant  bis  property  shall  de- 
scend to  his  father,  mother,  brothers,  and 
sisters  in  eqiuil  parts;  but  there  is  nothing 
to  prevent  the  next  General  Assembly  from 
amending  that  statute  and  limiting  the 
course  of  descent  In  such  case  to  the  parents 
alone  or  to  tbe  brothers  and  sistera  alone, 
and  such  an  act  would  apply  as  well  to 
property  the  Intestate  owned  before  the  new 
statute  as  to  that  which  he  might  thereafter 
acquire.  In  speaking  of  dower  in  Randall  v. 
Krieger,  90  U.  S.  137,  23  L.  Ed.  124,  the 
court  said :  "It  is  not  a  natural  right  It  ia 
wholly  given  by  law,  and  the  power  that  gave 
It  may  Increase,  diminish,  or  otherwise  alter 
It  or  wholly  take  it  away.  It  is  upon  the 
same  footing  with  the  expectancy  of  heirs, 
apparent  or  presumptive,  before  the  death  of 
tbe  ancestor.  Until  that  event  occurs  the 
law  of  descent  and  distribution  may  be  mold- 
ed according  to  the  will  of  the  Legislature. 
Laws  upon  those  subjects  in  such  cases  take 
effect  at  once,  in  all  respects  as  if  they  had 
preceded  the  birth  of  such  persons  then  liv- 
ing. Upon  the  death  of  the  husband  and  the 
ancestor  the  rights  of  the  widow  and  tbe 
heirs  become  fixed  and  vested.  Thereafter 
their  titles  respectively  rest  upon  the  same 
foundation  and  are  protected  by  .the  same 
sanctions  as  other  rights  of  property."  This 
court  has  held  that  the  right  of  dower  is  a 
mere  expectancy  until  the  death  of  the  hus- 
band, and,  while  so,  may  be  modified  or  en- 
tirely abolished  by  the  Legislature.  Bart- 
lett  V.  Ball,  142  Mo.  28,  loc.  cit.  36,  43  S.  W, 
783;  Venable  v.  Railroad,  112  Mo.  103,  loc. 
cIt  112,  20  S.  W.  493,  18  L.  R.  A.  68.  In  U. 
S.  V.  Fox,  94  U.  S.  315,  24  L.  Ed.  192,  the 
court  said:  "Statutes  of  wills,  as  Is  Justly 
observed  by  the  Court  of  Appeals,  are  en- 
abling acts,  and  prior  to  the  statute  of  32 


Digitized  by 


Google 


108 


104  SOUTHWESTBEN  REPORTER. 


<M0^ 


H«i.  VIII  there  was  no  general  power  at 
common  law  to  devise  lands.  •  *  •  Ev- 
ery person  must  therefore  devise  his  lands  in 
that  ^tate  within  the  limitations  of  the  stat- 
ute,  or  he  cannot  devise  them  at  all."  The 
act  of  March  2,  1895,  In  one  aspect  may  be 
considered  as  an  act  modifying  or  abridging 
the  wife's  right  to  dispose  of  her  property  by 
will ;  In  another  aspect  it  may  be  considered 
as  amending  the  statute  of  descents ;  but  in 
either  aspect  the  rights  affected  were  within 
the  scope  of  legislative  control. 

In  the  demurrer  to  the  petition  filed  by  the 
defendants,  besides  the  clauses  of  our  state 
Constitution,  are  certain  clauses  of  our  fed- 
eral Constitution  which  It  is  said  this  statute 
violates;  but  In  their  brief  the  appellants 
have  discussed  the  statute  tn  its  relation  to 
the  state  Constitution  only,  and  we  presume, 
therefore,  they  do  not  rely  on  that  part  of 
their  demurrer  that  refers  to  the  federal  Con- 
stitution. 

Although  the  learned  counsel  for  appel- 
lants have  made  a  strong  argument  in  sup- 
port of  their  contention  that  the  act  of  March 
2,  1895,  Is  unconstitutional,  we  are  satisfied 
that  our  opinions  of  this  subject  as  expressed 
In  the  cases  above  mentioned,  viz:  O'Brien 
V.  Ash,  169  Mo.  283,  69  a  W.  8,  Waters  v. 
Herboth,  178  Mo.  166,  77  S.  W.  305,  Spur- 
lock  V.  Burnett,  183  Mo.  524,  81  S.  W.  1221, 
and  Gllroy  v.  Brady,  196  Ma  209,  93  S.  W. 
279,  are  correct. 

The  judgment  Is  affirmed.  All  concar,  ex- 
cept LAMM,  J.,  not  sitting,  having  been  of 
counsel 


FERGUSON'S  ESTATE  v.  GENTRY  et  al. 

(Supreme  Court  of   Missouri,   Division   No.   1. 
June  29,  1907.) 

EteSCENT       AND        DiSTBIBUTIOR  —  SURVIVING 

Husband  —  Statutory   Provisions  —  Con- 

stbuctton. 

Rev.  St.  1899,  §  111  [Ann.  St.  1906,  p.  875], 
provides  that  if  a  wife  shall  die  intestate,  own- 
ing personal  property,  in  addition  to  curtesy 
her  widower  shall  be  allowed  to  keep  as  bis 
absolute  property  all  the  articles  and  property 
and  be  entitled  to  all  the  remedies  as  relates  to 
the  deceased  wife's  property,  as  is  provided  for 
the  widow  in  the  deceased  husband's  property. 
Held,  that  the  term  "in  addition  to  curtesy"  fn 
section  111  did  not  mean  that  the  provision 
therein  made  tor  the  surviving  husband  was 
conditioned  on  his  having  curtesy,  but  that  he 
was  entitled  to  the  same,  whetlier  he  had  any 
estate  of  curtesy  or  not. 

Appeal  from  Circuit  Court,  Pettis  Coun- 
ty; George  F.  Longan,  Judge. 

Final  accounting  of  Wilson  J.  Ferguson, 
administrator  of  the  estate  of  Ruby  G.  Fergu- 
son, deceased.  From  a  judgment  of  the  cir- 
cuit court  affirming  a  judgment  of  the  pro- 
bate court,  wherein  the  surviving  husband 
was  adjudged  to  be  entitled  to  one-half  the 
personal  property  belonging  to  the  deceased 
wife  under  Rev.  St  1899,  §  2938  [Ann.  St 
1906,  p.  1694],  and  also  to  the  property  men- 
tioned In  B«T.  St  1899.  i  111  [Ann.  St  1900, 


p.  375],  Betty  H.  Gentry  and  others  appeal. 
Affirmed. 

W.  D.  Steele,  N.  T.  G«itry,  W.  M.  Williams, 
and  Geo.  P.  B.  Jackson,  for  appellant.  San- 
gree  &  Bohling,  Montgomery  &  Montsomery 
and  Charles  H.  Yeater,  for  respondent. 

VALLIANT,  J.  The  facts  of  this  c&ae  arc 
the  same  as  those  In  Ferguson  v.  Gentry  et 
al  Oust  decided)  104  S.  W.  lOt,  except  that 
that  was  a  suit  for  partition  of  the  real  efs- 
tate,  and  this  concerns  the  final  settlement 
and  distribution  of  the  personal  estate,  of 
the  Intestate.  On  final  settlement  In  the 
probate  court  the  surviving  husband  of  the 
intestate  was  adjudged  entitled  to  one-bulf 
the  personal  property  belonging. to  the  wife 
at  the  time  of  her  death  under  the  terms 
of  the  act  of  March  2,  1895,  now  section 
2938,  Rev.  St  1899  [Ann.  St  1906,  p.  1G94], 
and  also  to  the  articles  and  property  called 
for  by  section  111  of  the  chapter  entitled 
"Admhiistratlon."  From  the  judgment  of 
the  probate  court  an  appeal  was  taken  to  the 
circuit  where  Judgment  to  the  same  effect 
was  rendered,  and  the  distributees  have 
brought  the  cause  here  by  appeal. 

The  point  is  presented  la  this  matter,  as 
It  was  in  Ferguson  v.  Gentry  above  mention- 
ed, that  the  act  of  March  2,  1895,  under  which 
the  husband  was  adjudged  to  be  entitled  to 
one-half  the  estate,  was  unconstitutional. 
What  we  have  said  in  the  opinion  in  that 
case  applies  to  this  case  so  far  as  that 
point  Is  Involved. 

As  to  the  allowance  made  to  the  surviving 
husband  under  section  111,  Rev.  St  1899 
[Ann.  St  1906,  p.  375],  the  point  advanced 
is  that  that  section  does  not  apply  to  this 
husband,  because  there  was  never  a  child 
bom  to  him  and  his  now  deceased  wife, 
therefore  he  had  no  curtesy  in  the  land 
she  owned,  and  that  the  provision  of  section 
111  is  conditioned  on  the  husband's  having 
an  estate  by  the  curtesy.  That  section  is  in 
these  words:  "If  a  wife  shall  die  intestate, 
owning  personal  property  In  her  own  name, 
in  addition  to  curtesy  her  widower  shall  be 
allowed  to  keep  as  his  absolute  property  all 
the  articles  and  property,  and  be  entitled 
to  ail  the  remedies  and  reliefs  as  relates  to 
the  deceased  wife's  property,  as  Is  now  pro- 
vided for  the  widow  In  the  deceased  hus- 
band's property,  under  and  by  virtue  of  sec- 
tions 105,  106,  107  and  109  of  said  article 
and  chapter." 

To  give  to  this  section  the  meaning  that 
appellants  would  give  it  we  would  have  to 
interline  an  additional  condition  to  the  one 
therein  expressed;  that  la  to  say,  we  would 
make  the  section  read  thus:  "If  a  wife 
shall  die  Intestate,  owning  personal  prop- 
erty In  her  own  name,  In  addition  to  curtesy 
her  widower.  If  he  have  curtesy,  shall  be 
allowed  to  keep,"  etc.  That  would  be  a 
material  amendment  to  the  original.  The 
statute  as  it  stands  in  the  book  has  but  one 
condiUon;  tliat  Is,  "U  the  wife  shall  die 
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Intestate  owning  personal  property  in  her 
own  name."  Reading  tills  section  in  con- 
nection with  section  105,  we  see  that  it  was 
intended  to  place  the  snrriTing  husband  in 
relation  to  his  deceased  .wife's  personal  es- 
tate, in  the  particular  therein  specified,  in 
a  lilie  iiosition  'to  that  of  the  surviving  wife 
to  her  deceased  husband's  personal  estate 
in  the  same  particular.  Section  105,  which 
confers  the  similar  right  on  the  wife,  starts 
out  with  saying:  "In  addition  to  dower,  the 
widow  shall  be  allowed  to  icecp,"  etc.  Sec- 
tion 111  refers  to  section  105  and  those  fol- 
lowing relating  to  the  same  subject,  and  ex- 
pressly shows  that  its  purpose  is  to  confer 
on  the  husband  rights  corresponding  to  those 
conferred  on  the  wife  In  those  sections.  It 
can  with  no  more  reason  be  said  that  the 
right  conferred  on  the  husband  was  condi- 
tioned on  his  having  an  estate  by  the  curtesy, 
which  relates  only  to  real  estate,  than  that 
the  similar  right  conferred  on  the  wife  was 
on  condition  that  there  should  be  real  estate 
In  which  she  would  have  dower.  That  the 
word  "dower"  In  the  first  line  of  section  105 
means  dower  In  real  estate  Is  shown  by  sec- 
tion 108,  which  provides  that  the  personal 
property  allowed  the  widow  In  sections  106 
and  106  Is  to  be  deducted  from  her  dower 
in  the  personal  estate.  The  reason  no  such 
terms  as  are  Imposed  on  the  wife  in  section 
108  are  imposed  on  the  husband  in  section 
111  is  that  there  is  no  right  given  the  sur- 
viving husband  in  his  deceased  wife's  estate 
corresponding  to  what  In  section  108  is  called 
her  dower  in  the  personal  estate  given  her 
by  section  2937,  Rev.  St  1899  [Ann.  St  1906, 
p.  1693]. 

It  is  aigned  that  miless  the  words  "in 
addition  to  curtesy"  were  Intended  to  limit 
the  right  conferred  to  those  having  curtesy 
they  have  no  meaning.  Perhaps  the  words 
are  unnecessary,  since  it  is  liardly  probable 
that  without  those  words  It  would  be  con- 
tended that  the  provision  there  made  was  to 
take  the  place  of  curtesy;  but  although  the 
pnrpose  of  using  them  is  not  very  clear,  and 
although  It  is  a  rule  of  construction  that  all 
the  words  used  In  a  statute  must  be  given  a 
meaning  and  a  purpose  if  it  can  be  reason- 
ably done,  yet  when  the  main  purpose  of  the 
statute  appears  it  must  not  be  defeated  in 
order  to  give  effect  to  words  that  seem  use- 
less or  out  of  place.  This  statute  was  in- 
tended, as  we  have  already  said,  to  give  the 
husband  a  like  interest  in  his  deceased  wife's 
estate  that  she  would  have  in  his  .estate  If 
she  had  been  the  survivor,  and  to  make  that 
purpose  very  clear  the  writer  of  the  statute 
doubtless  followed  the  phraseology  of  sec- 
tion 105,  Interchanging  words  as  required, 
writing  "widower"  in  the  one  where  "widow" 
was  in  the  other,  and  "curtesy"  where  "dow- 
er." 

We  bold  that  the  term  "in  addition  to  cur- 
tesy" In  section  111  does  not  mean  that  the 
right  therein  given  the  surviving  husband  is 
conditioned  on  Ids  having  curtesy;  if  he  have 


curtesy  this  is  given  him  in  addition,  if  lie 
have  not  curtesy  It  is  given  him  anyway. 
The  Judgmeat  Is  affirmed.  All  concur,  ex- 
cept LAMM,  X,  not  sitting,  having  been  of 
counseL 


CYTRON  et  nx.  t.  ST.  LOUIS  TRANSIT  C». 

(Supreme  Court  of  Missouri.     July  2,   1907.) 

L  LmrrATiOM  of  Actions— Stattjtk  o»  Lm- 
rcATion. 

Rev.  St.  1890,  S  2868  [Ann.  St  1906,  p. 
1642],  providing  that  every  action  instituted  by 
virtue  of  cliapter  17  of  the  statute,  relating  to 
damagfes,  shall  be  commenced  within  one  year 
after  the  cause  of  action  shall  accrue,  is  a  stat- 
ute of  limitation  merely,  and  does  not  create  a 
condition. 

2.  Same— Amxnduehts— Different  Cause  of 
Action. 

Where  a  father  sued  alone  for  the  negligent 
death  of  his  unmarried  minor  son,  it  was  proper 
to  allow  an  amendment,  joining  the  mother  with 
him  after  the  period  of  limitation  had  run ;  the 
cause  of  action  under  the  amended  petition  be- 
ing the  identical  cause  of  action  connted  on  In 
the  original. 

tEd.  Note. — For  cases  in  point,  see  Cent  Dlf. 
.  83,  Limitation  of  Actions,  §t  543-547.] 

8.  Stbeet  Railboads— Action  fob  Injitbt  to 
Child  —  NEQLiaENCB  —  Failubb  to  Sound 
Gong. 

The  running  of  a  street  car,  without  living 
any  warning  of  its  approach,  over  a  crossmg  in 
a  thiclfly  populated  locality,  where  ordinary  care 
for  the  safety  of  people  on  the  street  required 
that  warning  be  given,  resulting  in  the  killmg  of 
a  child,  while  he  was  in  the  exercise  of  due  care, 
renders  the  compan:^  liable  to  the  parents,  in 
the  absence  of  contributory  negligence  on  their 
part 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  §§  195-202.] 

4,  Same— Running  at  Dangerous  Speed. 

The  running  of  a  street  car  at  a  high  and 
dangerous  speed,  whereby  a  child  In  the  exercise 
of  due  care  was  run  over  and  killed,  renders 
the  company  liable  to  the  parents,  in  the  ab- 
sence of  contributory  negligence  on  their  part 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Street  Railroads,  !i  195-202.] 

6.  Sake  —  Failube  of   Motobman  to   Keep 

Watch. 

The  failnre  of  a  motonnan  to  keep  a  vigi- 
lant watch  for  persons  on  or  approacliing  the 
track,  and  failure  to  stop  the  car  when  first 
seeing  a  child  approaching  the  track  in  the 
shortest  time  and  space  possible  consistent  with 
the  safety  of  the  passengers  and  the  means  un- 
der his  control,  resulting  in  the  killing  of  the 
child,  renders  the  company  liable  tn  the  child's 
parents,  in  the  absence  of  contributory  negli- 
gence on  their  part  or  on  the  part  of  the  child. 

[Eid.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  Sf  195-202.] 

6.  Tbial  —  iNerrBUCTioNS  —  Refusal  of  Re- 
quests—Instructions Already  Given. 

Where,  in  the  trial  of  a  cause,  all  proposi- 
tions of  law  applicable  to  the  case  have  been 
submitted  to  the  jury,  it  is  not  error  to  refuse 
an  instruction  which  is  a  repetition  of  those  al- 
ready given. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §§  651-659.] 

7.  Same— iQNOBiNQ  Issues. 

In  an  action  for  the  negligent  death  of  a 
child  killed  by  a  street  car,  an  instruction  that, 
if  Uw  child  passed  suddenly  upon  defendant's 
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track  in  front  of  its  car,  and  so  close  thereto 
that  it  was  impossible  for  the  motorman  to  stop 
the  car  in  time  to  avoid  collision  with  him, 
then  there  can  be  no  recovery,  was  properly  re- 
fused because  Ignoring  the  question  of  defend- 
ant's negligence  and  every  element  in  the  case 
leading  up  to  the  child's  death,  except  his  get- 
ting on  tne  track  so  close  that  the  car  conld 
not  be  stopped  in  time  to  save  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §{  613-623.] 

Graves,  J.,  dissents  In  part. 

In  Banc.  Appeal  from  St.  Loals  Circuit 
Court;    Warwick  Hough,  Judge. 

Action  by  Meyer  Cytron  and  wife  against 
the  St.  Louis  Transit  Company.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Re- 
versed by  division  1,  but  on  rehearing  two 
members  of  that  division  dissented,  and  the 
case  went  to  banc.    Affirmed. 

Boyle  &  Priest,  Geo.  W.  Basley,  and  J.  W. 
Jamison,  for  appellant  Thos.  B.  Harvey, 
for  respondent 

LAMM,  J.  From  a  Judgment  against  it 
for  $5,000  damages  for  negligently  causing 
the  death  of  plaintiffs'  eight  year  old  son, 
Morris,  on  August  27,  1901,  the  defendant 
appeals.  The  case  was  assigned  to  division 
1.  There  the  Judgment  was  reversed.  On 
a  motion  for  rehearing,  two  of  the  members 
of  that  division  dissented.  Thereupon  it 
went  to  banc.  The  case  made  on  the  facts, 
as  well  as  the  paper  case  on  issues  going  to 
the  merits,  will  be  reviewed  presently.  Put- 
ting them  aside  for  the  present  there  is  a 
question  made  on  the  pleadings  calling  for 
consideration  and   determination   in   limine. 

1.  The  cause  was  heard  below  on  an 
amended  petition.  As  originally  brought 
the  father,  Meyer  Cytron,  alone  sued.  The 
child  was  the  son  of  Meyer  and  Rosle  Cyt- 
ron, husband  and  wife.  Presently,  but  aft- 
er one  year  had  elapsed,  an  amended  peti- 
tion was  filed;  the  amendment  consisting 
in  making  Rosle  Cytron  a  party  plaintiff. 
Thereupon  defendant  lodged  a  demurrer — 
the  force  thereof  spent  on  facts  disclosed  by 
that  amendment  to  wit,  the  existence  of  a 
living  mother  as  well  as  a  father  and  a  fail- 
ure to  Join  that  mother  as  a  plaintiff  In  the 
first  petition.  The  demurrer  was  overruled, 
and  thereupon  defendant  answered  over.  By 
that  answer  it  renewed  its  attack  on  the  peti- 
tion based  on  the  same  grounds  exploited  in 
Its  demurrer.  Thereby  it  alleged  that  the 
cause  of  action  accrued  on  August  27,  1901 ; 
that  Meyer  Cytron  alone  brought  suit;  that 
the  amended  petition  was  filed  on  the  3d  day 
of  February,  1903;  that  the  penalty  sued 
for  could  only  be  recovered  by  the  father 
and  mother  Jointly;  that  suit  must  be 
brought  within  one  year,  and  not  after- 
wards ;  that  such  action  (under  the  amended 
lietltlon)  was  not  brought  within  one  year 
after  said  cause  of  action  accrued ;  and  that 
the  premises  considered,  the  condition  of 
the  statute  giving  the  cause  of  action  had  not 
been  compiled  with,  and  plalntifTs  were  not 


entitled  to  recover.  At  the  close  of  the  case, 
defendant  asked,  and  the  court  refused  to 
give,  a  peremptory  instruction.  At  the  be- 
ginning of  the  case,  defendant  objected  to 
the  Introduction  of  any  testimony,  because 
the  petition  did  not  state  fqcts  sufficient  to 
constitute  a  cause  of  action.  This  objection 
was  overruled;  defendant  saving  timely  ex- 
ceptions to  both  said  rulings.  As  we  see  It, 
it  Is  ouc  or  the  other  of  them  that  defend- 
ant now  assigns  as  reversible  error,  In  that, 
by  Joining  Rosie  Cytron  In  the  amended  peti- 
tion, the  plaintiffs.  In  effect  instituted  a 
new  snlt  more  than  one  year  after  the  cause 
of  action  accrued — ^all  this  (it  is  said)  In  the 
teeth  of  the  statute  then  existing,  to  wit 
Rev.  St  1899,  i  2868  [Ana  St  1906,  p.  16421, 
reading:  "Limitation  of  Actloris. — Every  ac- 
tion instituted  by  virtue  of  the  preceding 
sections  of  this  chapter  [chapter  17,  on  Dam- 
ages, etc.]  shall  be  commenced  within  one 
year  after  the  cause  of  such  action  shall  ac- 
crue." 

To  avoid  the  settled  rale  (hereinafter  point- 
ed out)  that  the  stiff  letter  of  the  statutory 
term  of  limitation  may  be  gently  coaxed  or 
relieved  against  by  the  benevolent  interpreta- 
tion and  application  of  the  Code  provisions 
on  amendments,  defendant's  learned  counsel 
argue  that  the  foregoing  section  is  not  so 
much  a  statute  of  limitation  as  it  Is  a  stat- 
ute creating  a  condition ;  that  as  a  condition 
it  is  distinguished  fnom  a  limitation  in  the 
right  of  amendment  and  the  party  must 
bring  himself  rigidly  within  the  condition  to 
be  entitled  to  recover.  They  say  the  stat- 
utory condition  was  that  the  suit  should  be 
brought  by  the  husband  and  wife  within  the 
year  prescribed;  that  both  the  right  of  ac- 
tion and  the  remedy  are  created  by  statute; 
that  It  gives  a  Joint  remedy  to  the  father 
and  mother  for  the  death  of  a  deceased  un- 
married minor;  and  that -they  have  an  equal 
Interest  in  the  Judgment  ergo,  must  Join  in 
the  suit  at  its  inception.  Failing  to  comply 
with  that  condition,  they  argue,  plaintiffs 
should  be  cast  But  we  do  not  agree  with 
that  view.  It  seems  to  us  that  the  argument 
of  defendant's  learned  counsel  proceeds  on 
an  overrefinement  The  statute  in  hand  is 
not  a  span  more,  or  a  whit  less,  than  one 
of  limitation  and  repose.  Its  passport  as 
such  statute  Is  stamped  on  its  very  face,  be- 
cause It  is  written  there  that  it  is  a  statute 
with  an  honest  purpose  of  limitation  and  re- 
pose only.  The  Tjeglslature,  intending  it  to 
fill  that  office,  said  so  in  so  many  words; 
the  subhead  of  the  section  reading  "Limita- 
tion of  Actions."  We  ought  not  to  allow  that 
obvious  legislative  Intent  to  perish  by  con- 
struction, and  by  repeated  adjudications  we 
have  so  construed  the  statute  as  to  preserve 
Its  life.  For  example,  it  has  been  construed 
as  a  statute  of  limitation  merely  in  Walker 
V.  Railroad,  193  Mo.,  loa  clt  453  et  seq.,  92 
S.  W.  83;  Buel  v.  Transfer  Co.,  45  Mo.,  loc. 
clt  563;  Crockett  v.  Transfer  Co.,  62  Mo. 
457;  Senn  v.  Railroad,  124  Mo.,  loc.  dt  025 
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et  Beq.,  28  8.  W.  66.  Indeed,  It  is  only  by 
the  grace  of  allowing  the'  averment  of  the 
answer,  now  under  exposition,  to  be  taken  aa 
a  plea  of  the  one-year  statute  of  limitations, 
tbat  any  life  Is  left  In  it,  or  that  it  has  place 
in  an  answer.  And  this  Is  bo  because,  strlc- 
tissiml  jaris.  In  so  far  as  the  amendment 
may  be  claimed  to  constitute  a  departure, 
that  departure,  as  such,  was  waived  by  an- 
swering over  (Walker  v.  Railroad,  193  Mo., 
lop.  clt  473,  92  S.  W.  83;  Llese  ▼.  Meyer, 
143  Mo.,  lot  clt  556,  45  8.  W.  282);  and, 
being  waived,  the  right  to  object  to  it  Is 
gone,  unless  we  interpret  the  plea  as  a  plea 
of  the  statute  of  limitations,  and  hence  a  sub- 
stantive defense. 

Being  a  statute  of  limitation,  and  the  ques- 
tion under  consideration  In  final  analysis  In- 
volving the  right  of  amendment  after  the 
limitation  baa  run,  at  the  threshold  lies  the 
inquiry:  "What  is  the  proper  Judicial  atti- 
tude toward  amendments  with  reference  to 
the  statute  of  limitations?"  As  said  in 
Walker  r.  Railroad,  supra:  "The  answer, 
in  the  language  of  Napton,  J.,  in  Lottman  v. 
Bamett,  62  Mo.,  loc.  clt.  170,  Is:  'Amend- 
ments are  allowed  expressly  to  save. the  cause 
from  the  statute  of  limitations,  and  courts 
have  been  liberal  in  allowing  them,  when  the 
canae  of  action  Is  not  totally  different'  The 
rule  thus  announced  Is  steadily  applied.  Lil- 
ly T.  Tobbein,  103  Mo.,  loc  clt  490,  491,  16 
.S.  W.  618,  23  Am.  St  Rep.  887;  Courtney  v. 
Blackwell,  160  Mo.,  loc.  clt  271,  272,  61  a  W. 
G6&r  In  the  Walker  Case,  a  father  sned  for 
the  n^llgent  death  of  his  son,  giving  a 
wrong  name.  After  one  year  he  amended  by 
alleging  the  right  name.  It  was  held  the 
amendment  was  within  the  purview  of  the 
Judicial  construction  put  upon  the  liberal 
provisions  of  our  Code,  citing  Rev.  8t  1899, 
H  6S7-e59,  660,  672,  676,  865  [Ann.  St  1906, 
pp.  674-679,  686,  691,  812].  In  the  Buel  Case, 
the  fattier  and  mother  bad  been  divorced. 
He  refnsed  to  Join  her  in  a  suit  to  recover 
damages  for  the  death  of  their  minor  child. 
Thereupon  she  sued  alone,  making  him  a  de- 
fendant After  18  months,  the  petition  was 
amended  so  as  to  make  the  father  a  co- 
plaintiff,  and  the  amendment  was  held  well 
enoagb.  The  Lilly  Case  was  a  suit  to  es- 
tablisb  a  rejected  will,  commenced  In  the 
name  of  an  unincorporated  society.  A  de- 
murrer was  sustained  because  of  the  want 
at  capacity  of  plaintiff  to  sue.  Thereupon 
an  amendment  was  allowed,  after  the  period 
of  limitation  had  expired,  permitting  mem- 
beiB  of  the  church  to  sue  in  their  own  behalf 
and  in  behalf  of  their  co-members,  and  sub- 
stituting them  as  parties  plaintiff.  Black,  J., 
in  deciding  that  case,  cited  with  approval  the 
Boel  Case,  Lottman  v.  Bamett,  supra,  and 
Insurance  Co.  v.  Ludwig,  108  111.  514,  and 
held  the  sabstltutlon  of  new  parties  plaintiff 
was  Dot  the  commencement  of  a  new  suit 
Tlie  Lndwig  Case  is  Instructive.  It  points 
out  tlie  distinction  to  be  observed  between 
amending  hy  introducing  a  new  party  plain- 


tiff, and  amending  by  Introducing  a  new  par- 
ty defendant  The  gist  of  the  matter  lies  In 
one  of  the  syllabi,  viz. :  "Substituting  a  par- 
ty having  the  legal  right  to  sue.  Instead  of 
one  Improperly  named  as  plaintiff,  is  In  no 
sense  the  commencement  of  a  new  suit,  but, 
so  far  as  defendant  Is  concerned,  the  suit 
will  be  regarded  as  commenced  at  the  time 
of  the  original  issuing  and  service  of  the 
summons.  The  rule  is  different  where  a  new 
defendant  is  brought  into  a  case  by  amend- 
ment and  summons  against  him."  In  the 
Senn  Case,  Macfarlane,  J.,  said:  "The  non- 
joinder of  the  father  and  mother  would  not 
abate  the  suit,  though  they  were  not  Joined 
until  the  period  in  which  suit  Is  required  to 
be  commenced  bad  expired" — citing  Bnel  t. 
Transfer  Co.,  supra. 

The  doctrine  of  tlie  foregoing  cases  finds 
support  in  persuasive  authority  elsewhere. 
For  Instance,  Floyd  y.  Floyd,  90  Ind.  130, 
was  an  action  to  contest  a  will.  Some  of 
the  interested  parties  commenced  an  action 
within  the  statutory  period  of  limitation. 
After  the  statute  had  run,  other  interested 
parties  were  brotight  In,  and  it  was  held  the 
action  was  not  barred  as  to  any  of  the  par- 
ties. This  was  an  extreme  case  because  the 
new  parties  were  brought  in  as  defendants. 
Now,  as  to  an  amendment  making  new  par- 
ties defendant  after  the  limitation  has  run, 
the  general  rule  is  pointed  out  by  Black,  J., 
in  Lilly  v.  Tobbein,  supra,  and  In  Insurance 
Co.  V.  Ludwig,  supra ;  but  the  Indiana  court, 
noting  an  exception,  held  the  rule  did  not 
apply  in  a  case  where  no  Judgment  whatever 
could  be  rendered  until  all  the  parties  are 
before  the  court  So  that  the  underlying 
principle  of  the  exception  pointed  out  in  the 
Floyd  Case  Is  applicable  to  the  case  at  bar. 
In  Vunk  v.  Railroad,  66  N.  J.  Law,  895,  28 
Atl.  598,  a  husband  sued  alone  for  damages 
arising  from  trespass  on  land  In  which  the 
husband  and  wife  were,  respectively,  seised 
of  an  entirety.  After  the- limitation  period 
had  run,  the  wife  was  made  a  coplaintiff, 
and  ihe  amendment  was  held  proper.  Brad- 
ford V.  Andrews,  20  Ohio  St  208,  6  Am.  Rep. 
645,  was  a  will  contest  and,  quoting  from 
the  syllabus,  It  was  said:  "Where  a  pro- 
ceeding for  the  contest  of  a  will  Is  commenc- 
ed within  the  statutory  period  of  limitation, 
although  only  part  of  the  persons  interested 
in  the  contest  are  made  parties  thereto,  the 
right  of  action  is  saved  as  to  all  ultimately 
made  parties,  notwithstanding  some  of  them 
are  not  brought  Into  the  case  until  after  the 
period  of  limitation  has  expired." 

In  the  case  at  bar,  the  cause  of  action  un- 
der the  amended  petition  was  the  Identical 
cause  of  action  counted  on  In  the  original. 
It  substantially  required  the  same  quantum 
and  quality  of  evidence.  The  measure  of 
damages  was  the  same  under  each.  The 
amendment  did  not  substantially  change  the 
claim  or  defense.  Hence  the  general  identity 
of  the  transaction  was  preserved,  and  we 
conclude  there  Is  no  substance  in  the  assign- 
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ment  of  error  In  h&nd.  Scovill  v.  Glasner, 
79  Mo.  449;  Burnbam  &  Co.  t.  Tlllery  &  Co.. 
85  Mo.  App.,  loa  dt  457  et  seq. ;  Rlpp«e  t. 
Railroad,  154  Mo.,  loc.  dt  864,  365,  65  S.  W. 
438;  Clothing  Co.  T.  Railroad,  71  Mo.  App., 
loc  dt.  246;  Stewart  t.  Van  Home,  91  Mo. 
App.  647:  Brldien  y.  Cross,  163  Mo.,  loc.  dt 
453,  64  S.  W.  99. 

2.  For  the  orderly  consideration  of  other 
questions.  It  Is  necessary  to  note  the  grounds 
upon  which  recovery  was  sought  the  defense 
interposed  on  the  merits,  and  the  facts 
uncovered  by  the  evidence.  The  petition 
grounded  recovery  on  certain  acts  of  negli- 
gence taken  from  the  jury  by  instruction. 
They  need  no  notice.  Other  specifications 
of  negligence  submitted  to  the  Jury  are,  in 
substance,  that  on  the  27th  day  of  August 
1901,  the  defendant  so  negligently  bandied 
and  ran  one  of  its  cars  on  Ninth  street,  at  an 
intersection  named,  at  a  high  and  dangerous 
rate  of  speed,  to  wit  between  15  and  20 
miles  an  hour,  through  a  populous  and  busy 
locality,  and  without  keeping  said  car  under 
control,  and  so  negligently  and  unskiUfuUy 
handled  the  car  as  to  cause  It  to  run  over 
Morris  Cytron  as  he  was  crossing  the  track 
In  front  of  it,  thereby  so  crushing  and  wound- 
ing him  that  be  at  once  died.  The  petition 
then  pleaded  an  ordinance  well  icnown  as 
the  "Vigilant  Watch  Ordinance,"  alleged  a 
violation  of  said  ordinance,  in  that  the  mo- 
torman  in  charge  of  said  car  negligently  fail- 
ed to  keep  a  vigilant  watch  for  persons  on 
foot  on  the  track  of  defendant  or  moving 
toward  Its  said  car,  and  negligently  failed  to 
stop  said  car  In  the  shortest  time  and  space 
possible  on  the  first  apearance  of  danger 
to  the  person  of  said  Morris  Cytron,  and  that 
his  dangerous  position  could  have  been  seen 
by  the  exercise  of  ordinary  diligence,  etc. 
It  la  averred  that  the  several  acts  of  negli- 
gence aforesaid  directly  contributed  to  cause 
said  car  to  crush  and  kill  tlie  child.  The 
answer  was:  First  a  general  denial;  second, 
that  plalntlfFs  negligently  allowed  their  child 
to  play  upon  the  street  at  a  time  and  place 
where  the  cars  were  constantly  passing,  and 
that  said  child  negligently  and  carelessly 
went  upon  the  track  In  front  of  or  In  such 
close  proximity  to  the  moving  car  that  it 
was  Impossible  for  the  motorman  In  charge 
of  said  car  to  stop  the  same,  or,  by  any 
other  means  in  bis  power,  to  avoid  his  In- 
Jury.  Absent  all  evidence  tending  to  prove 
the  averment  of  the  answer  that  plaintiffs 
negligently  allowed  their  child  to  play  about 
the  street  In  dangerous  proximity  to  passing 
cars,  that  Issue  became  by-matter.  The  reply 
was  a  general  deniaL  So  much  for  the 
pleadings. 

Attending  to  the  facts,  the  case  may  pro- 
ceed on  the  theory  that  some  of  them  are  not 
In  doubt  or  dispute.  For  instance,  It  ap- 
pears that  defendant  ran  its  cars  on  a  single 
track  on  Ninth  street;  that  Ninth  street  ran 
north  and  south,  Is  about  60  feet  wlde^  and 


Is  cut  at  right  angles  by  Biddle  street  of 
the  same  width  as  Ninth.  It  Is  not  disputed 
that  plaintiffs  are  the  parents  of  Morris 
Cytron;  that  he  was  a  little  the  rise  of 
eight  years  old;  that  he  was  killed  between 
8  and  9  o'clock  of  the  morning  of  August  27, 
1901,  by  being  run  over  by  one  of  defendant's 
cars;  that  the  car  running  him  down  was 
going  north;  and  that  the  child  was  caught 
by  It  at  or  near  the  north  line  of  the  inter- 
section of  Ninth  and  Biddle.  It  was  In  evi- 
dence on  defendant's  part  without  any  at- 
tempted contradiction  on  the  part  of  plain- 
tiffs, that  commencing  south  on  Ninth  at 
the  intersection  of  a  street  known  as  Carr 
avenue,  the  grade  of  Ninth  (going  north)  Is 
sharply  downhill;  the  foot  of  the  grade  be- 
ing at  or  very  close  to  the  south  line  of 
Biddle.  The  car  in  question  was  pretty  well 
loaded  with  passengers.  It  stopped  at  Carr 
avenue  to  let  some  off  or  on.  It  then  came 
on  down  the  grade  until  it  overtook  a  coal 
wagon  somewhere  north  of  the  middle  of  the 
block  between  Carr  and  Biddle.  There  it 
slowed  up  and  rang  its  gong  for  the  coal 
wagon  to  get  out  of  its  way.  As  we  grasp 
the  evidence,  plaintiffs'  witnesses  do  not 
undertake  to  give  the  speed  of  the  car  be- 
fore it  reached,  or  almost  reached,  the  soutti 
line  of  Biddle  street  On  defendant's  part 
it  was  shown  that  the  car  came  down  the 
Incline  from  Carr  to  Biddle  under  the  con- 
trol of  the  brake.  When  It  reached  the  foot 
or  about  the  foot  of  the  Incline,  which,  as 
said,  was  close  to  the  south  line  of  Biddle^ 
the  motorman  threw  off  the  brake  and  turn- 
ed on  his  power.  The  case  is  presented  on 
both  sides  on  the  theory  that  the  motorman 
saw  the  child  from  the  time  it  left  a  certain 
point  on  the  sidewalk  on  the  west  side  of 
Ninth  street  antll  It  was  struck  by  the  car. 
There  Is  a  dispute  as  to  where  this  point 
was,  but  none  as  to  its  being  on  the  sidewalk 
on  the  west  side  of  Ninth.  It  was  in  evi- 
dence, and  undisputed,  that  Ninth,  as  it 
leaves  Biddle  going  north,  is  a  very  few  feet 
wider  than  it  is  south  of  Biddle — say,  flva 
feet — and  the  track  may  be  slightly  deflectert 
to  the  west  at  about  the  north  line  of  the 
Intersection  of  Biddle  and  Ninth;  but  this 
fact  is  somewhat  debatable  and  is  of  no  ma- 
terial force  one  way  or  the  other,  because  It 
stands  proved  beyond  question  that  at  the 
intersection  of  Ninth  and  Biddle  there  were 
no  obstructions  to  the  view  from  curves, 
buildings,  or  otherwise  at  the  time  in  hand. 
The  averment  of  the  petition  that  the  Inter- 
section of  Ninth  and  Biddle  was  a  populous 
and  busy  locality  In  the  city  of  St  Louis 
was  amply  sustained  by  the  proof.  It  was 
shown,  too,  that  many  children  lived  in  that 
neighborhood  and  crossed  defendant's  track 
at  the  street  Intersection.  By  actual  meas- 
urement it  was  shown  that,  between  curbs 
on  the  south  line  of  the  Intersection  of  Ninth 
and  Biddle,  Ninth  street  is  30  feet  wide.  At 
that  point  from  the  curb  on  the  east  to  the 
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track  is  16  feet,  and  from  the  west  curb  it 
la  14  feet  to  the  track.  This  being  so,  we 
Infet  tbe  measurement  was  made  to  the 
center  of  the  track,  though  the  witness  testi- 
fied he  made  it  from  Iron  rail  to  the  curb. 
Ctoing  to  the  north  line  of  tbe  intersection  of 
Ninth  and  Biddle,  from  curb  to  curb,  Ninth 
street  is  34  feet  wide.  The  testimony  of 
tbe  party  making  the  measiu'ement  was 
tbnt  from  the  north  line  of  said  Intersection 
tbe  tradE  runs  practically  In  the  center 
of  tbe  street  on  north,  and  is  practically 
straight,  though  for  a  ways  there  is  a  slight 
curve  of,  say  six  inches  to  tbe  hundred  feet. 
BIddle  street  is  80  feet  from  curb  to  curb. 
From  here  on  tbe  testimony  is  a  wilderness 
of  hopeless  conflict;  and  it  may  aid  the  nn- 
derstanding  of  the  case  to  use  the  following 
diagram: 


BiDDLE 


JOJ 


tr 


-^ 


STREET 


Referring  to  the  diagram,  much  tbe  great- 
er weight  of  tlie  testimony  on  both  sides  is 
tliat  the  child  came  out  on  BIddle  street  at 
A,  where  his  parents  lived.  PlalatitTs  put 
In  proof  to  the  effect  that  be  passed  east 
from  A  to  B  on  tbe  sidewalk  on  tbe  south 
side  of  BIddle;  that  he  then  faced  north 
and  i>assed  to  O,  i.  e;,  tbe  northwest  comer 
of  the  intersecticm  of  BIddle  and  Ninth; 
that  bis  destination  was  a  gn>ca7  store 
somewhere  close  to  the  northeast  corner  of 
BIddle  and  Ninth,  on  an  errand  for  his 
mother;  that  to  reach  this  store  he  faced 
east  and  passed  on  the  north  line  of  the  in- 
tersection from  C  to  D,  and  there  was  caught 
by  tbe  car.  Some  of  the  defendant's  testi- 
mony tended  to  show  that  Morris  passed 
east  from  A  anA  went  into  Ninth  street  at 
about  B,  and  tbea  went  diagonally  (north- 
eastwardly) across  nearly  the  whole  inter- 
section of  BIddle  and  Ninth,  passing  on  tbe 
track  at  about  F  (F  being,  say,  10  feet  south 
«f  tbe  north  line  of  the  Intersection),  and 
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was  there  caught  by  the  car.  But  defend- 
ant Introduced  an  eyewitness  (William  Tlm- 
mon),  who  was  on  the  car,  and  who  testi- 
fied that  Morris  did  not  go  on  BIddle  at  A 
or  go  on  Biddle  at  all.  Timmon  saw  the 
boy  run  out  of  a  gate  at  tbe  rear  of  a.  store 
located  on  tbe  southwest  comer  of  Ninth 
and  BIddle.  This  gate  be  puts  on  Ninth, 
30  feet  south  of  the  southwest  comer  of 
Ninth  and  BIddle,  making  it  at  about  G  on 
the  diagram.  The  child  then  went  into 
Ninth  (according  to  Timmon),  as  shown  on 
the  dotted  line  from  G  to  B;  and  thence 
he  passed  in  about  tbe  same  general  direc- 
,tlon  Indicated  by  defendant's  other  testi- 
mony, to  wit,  from  B  to  F.  If  plaintiffs' 
testimony  controlled  the  Jury  on  this  point, 
they  must  have  believed  that,  from  the 
time  the  child  turned  at  C  and  (facing  east) 
passed  into  danger  at  D,  be  went,  say,  from 
15  to  17  feet  in  plain  view  of  tbe  motorman 
and  heading  towards  his  death.  If  the. Jury 
Ignored  the  testimony  of  plaintiffs  and  of 
defendant's  witness  Timmon,  and  accept- 
ed the  testimony  of  defendant's  other  wit- 
nesses, then  they  must  have  believed  that 
Morris  passed  from  the  southwest  comer  of 
Ninth  and  Biddle  diagonally  to  the  north- 
east, on  the  dotted  line  B,  B,  F,  constant- 
ly verging  towards  the  track,  and  passed 
on  it  after  having  traveled  under  the  eye 
of  the  motorman  several  feet  more  than 
plaintiffs'  witnesses  make  Ihlm  travel  in 
going  from  C  to  D.  If,  however,  the  Jury 
accepted  the  testimony  of  Timmon,  then 
we  have  him  traveling  over  a  considerably 
greater  distance  and  going  diagonally  to- 
wards the  track,  on  the  dotted  line  Q,  B, 
F,  and  in  plain  view  of  the  motorman. 

Plaintiffs  introduced  testimony  tending  to 
show-  that  the  car  crossed  the  Intersection 
of  Ninth  and  BIddle  at  a  very  bight  rate 
of  speed.  One  witness  put  its  speed  at 
12  to  16  miles  an  hour;  another  at  16  to  17 
miles  an  hour;  others  described  the  speed 
by  phrases  as  "awful  fast,"  or  "it  wait 
whizzing  down,"  or  it  went  "pretty  fast," 
or  "Just  rashed  through."  Another  witness 
said:  "It  was  going  fast,  I  couldn't  gauge 
it  with  my  eye.  •  ♦  •  Well,  it  was  run- 
ning too  fasL"  Being  asked  to  place  an 
estimate  on  Its  speed,  be  put  it  at  50  miles 
an  hour.  Another  witness  said  it  was  "run- 
ning Just  like  anything,"  another  that  it 
went  "very  fast,"  and  so  on.  On  defend- 
ant's side,  tbe  motorman  and  conductor  put 
tbe  speed  of  the  car  over  the  Intersection  of 
Biddle  and  Ninth  at  from  5  to  6  miles  an 
hour.  One  of  defendant's  witnesses  put  it 
at  ZYi  miles.  Another  pat  it  at  from  7  to 
8  miles.  Another  said  It  was  going  "very 
slowly."  Apposite  to  the  question  of  speed 
there  was  the  same  conflict  in  the  testimony 
touching  the  distance  In  which  tbe  car  stop- 
ped after  the  child  was  struck.  Plaintiffs' 
evidence  from  several  witnesses  tended  to 
show  that  the  car  dragged  the  child  on  north 
to  the  middle  of  the  block  after  it  strack 
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him  before  It  was  stopped.  Another  of  plaia- 
tiffs'  witnesses  puts  the  distance  as  "abont 
four  or  flye  city  houses  from  the  point  where 
It  struck  until  the  point  where  It  stopped." 
Another  witness  said  it  ran  on  north  un- 
til the  rear  end  of  the  car  was  40  feet 
north  of  Biddle  street  and  then  stopped 
and  so  on.  On  defendant's  side,  the  tes- 
timony tended  to  show,  from  the  motorman, 
that  the  car  was  stopped  with  Its  front 
end  40  feet  from  where  It  struck  the  child. 
The  conductor  testlfled  be  did  not  see  the 
child  before  the  car  struck  him,  that  when 
the  car  stopped  bis  body  was  about  four  feet^ 
to  the  rear  of  the*  car,  and  about  three  feet 
north  of  the  crossing,  and  other  proof  of  the 
same  character  was  made.  Another  of  de- 
fendant's witnesses  testlfled  that  the  boy's 
body  was  lying  40  to  50  feet  north  of  the  cross- 
ing (1.  e.,  the  north  line  of  the  street  Intersec- 
tion), and  that  the  car  was  on  north  still 
farther,  to  wit,  the  additional  length  of  the 
car,  say,  28  or  30  feet.  One  or  two  of  plain- 
tiffs' witnesses  described  the  gait  of  the  boy 
as  "running."  Some  said  he  was  "walk- 
ing slow."  Some  said  he  was  going  neither 
slow  nor  fast,  but  "Just  like  a  boy  would," 
or  like  an  "American  boy  will."  On  defend- 
ant's side,  to  the  contrary,  the  evidence 
makes  the  boy  go  very  fast  The  motorman 
testified  he  was  going  "three  times  faster 
than  the  car  was  running."  One  witness 
speaks  of  the  boy  as  "shooting  out";  an- 
other as  "darting  out."  One  spoke  of  him 
as  making  jumps  towards  the  car.  Another 
said  he  was  running  at  "breakneck  speed." 
Another  concluded  Morris  bad  been  playing 
marbles  and  bad  grabbed  his  playmate's 
marbles  and  was  making  off  with  them  and 
was  being  chased  diagonally  across  the 
street;  and  still  other  testimony  of  defend- 
ant was  to  the  effect  that  one  boy  was  chas- 
ing another.  On  behalf  of  plaintiffs,  evi- 
dence went  In  tending  to  show  that  the 
speed  of  the  car  was  in  no  wise  slackened 
before  it  struck  the  boy,  and  that  no  effort 
whatever  was  made  to  slacken  the  speed. 
One  witness  gave  it  as  his  judgment  that 
the  child  got  on  the  track  from  10  to  15 
feet  In  front  of  the  car.  Another  of  plain- 
tiffs' witnesses  says  "it  might  have  been  a 
distance  of  about  30  feet."  On  the  other 
hand,  the  motorman  says  the  boy  got  on 
tbe  track  two  feet  before  the  car,  and  tes- 
timony was  introduced  tending  to  show  that 
every  possible  effort  was  made  to  stop  the 
car  after  that. 

Some  of  the  witnesses  on  both  sides  did 
not  have  their  attention  called  to  signals; 
but  tbe  proof  strongly  tended  on  plaintiffs' 
side  to  show  that  no  alarm  signal  was  given, 
nor  was  the  gong  sounded  while  the  car  was 
crossing  the  Intersection  of  Biddle  and  Ninth, 
or,  to  put  It  otherwise,  while  the  boy  was 
heading  directly  towards  the  track  and  in- 
to danger.  On  defendant's  part  the  testi- 
mony, from  those  witnesses  who  testified  on 
the  point,  was  to  the  effect  that  the  motor- 


man  gave  tbe  usual  crossing  signals  for  tbe 
crossing  as  be  approached  and  passed. over 
the  street  intersection,  and  also  gave  an  al- 
arm signal,  operated  by  his  foot  It  may  be 
well  to  look  closely  into  the  testimony  of 
Davidson,  the  motorman,  because  it  is  on 
that  testimony  error  Is  predicated  on  tbe  re- 
fusal of  a  certain  instruction.  He  said,  part- 
ly. In  chief:  "A.  This  trip,  as  I  reached  the 
south  crossing  at  Biddle  street  and  seen 
everything  clear,  I  let  off  my  brake,  which 
spins  around  considerable,  and  throwed  her 
onto  five  points.  Just  as  I  got  her  onto  five  ' 
points,  here  a  boy  come  out  from  the  south 
(southwest)  comer,  rigbt  off  the  curb,  and  be- 
fore I  could  cut  It  off  and  get  my  brake  be  was 
in  the  center  of  the  track,  in  fact  past  the 
center,  about  the  time  tbe  fender  bit  him. 
He  was  going  very  fast;  another  boy  behind 
him,  and  the  other  boy  came  very  near  get- 
ting Into  the  track  himself.  *  •  *  Just  as 
soon  as  I  seen  the  boy,  of  course  I  grabbed 
for  the  brake.  I  bad  to  stop  the  spinning. 
I  had  2Vi  turns  of  tbe  brake,  and  I  went 
somewhere  abont  40  feet  by  the  time  I  come 
to  a  stop.  I  seen  tbe  boy  when  he  went  on- 
to the  fender;  seen  him  go  over  the  side  of  it 
I  made  the  stop  as  quick  as  It  possibly  could 
be  made.  Tbe  car  was  running  very  slow, 
probably  atiout  between  five  and  six  miles 
an  hour.  I  bad  just  started  to  speed  the  car 
again  as  he  run.  Well,  he  was  going  so  fast 
it  was  about  three  times  as  fast  as  the  car 
was  running.  •  •  •  The  boy  was  prob- 
ably 4  feet  north  of  tbe  crossing,  and  where 
I  struck  him  was  about  14  feet — about  10 
feet — south  of  the  crossing.  He  was  running 
from  the  southwest  comer  to  the  northeast 
corner,  and  the  impetus  of  the  car  going  when 
he  fell  on  tbe  fender  carried  him  a  little 
ways.  •  •  •  Q.  How  far  did  the  car  go 
ahead  after  it  struck  blm?  A.  From  where 
it  struck  him  to  the  front  end  of  the  car 
where  It  stepped  was  about  40  feet  •  •  * 
Q.  What  were  you  doing,  and  where  were 
you  standing?  A.  I  was  standing,  just  had 
left  off  tbe  brake  Just  as  it  struck  the  south 
crossing;  seeing  everything  clear,  let  miy 
brake  off,  and  Just  started  feeding  it  up.  Q. 
Did  you  see  any  boy  coming  towards  your 
car  at  the  time  you  let  that  brake  off?  A. 
No,  sir;  I  did  not  Q.  Did  you  see  any  boy 
close  to  the  track  anywhere  alone  there  at 
that  time?  A.  No,  sir;  I  did  not  Q.  How 
close  to  the  car  did  tbe  boy  step  on  the  track  7 
A.  Well,  it  was  so  quick  that  you  couldn't 
hardly  tell.  He  was  right  there  before  you 
could  say  'Jack  Robinson,'  and  the  other 
boy  right  behind  him.  Q.  Well,  about  how 
far.  In  your  Judgment  was  the  boy  In 
front  of  the  car  when  he  stepped  on  the 
track?  A.  Well,  when  he  hit  the  track  he 
was  only  about  two  feet  ahead  of  it  Q. 
Wh«i  he  was  running,  you  say,  In  a  diagonal 
direction  across?  A.  Yes,  from  the  south- 
west to  the  northeast."  On  cross-examination, 
Davidson  testlfled  he  always  slowed  up  at 
Biddle   street   to  avoid   coming  In  contact 
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witb  people  and  vehicles;  that  be  had  to 
do  that  at  every  crossing ;  that  he  had  come 
down  the  grade  from  Carr  to  Blddle  slowly 
that  momlog;  that  the  car  was  six  minutes 
late;  that  when  a  car  was  late  the  motor- 
man  Is  "supposed  to  make  a  certain  percen- 
tage of  the  time  •  •  •  and  only  runs 
safely  to  do  so" ;  that  he  had  a  good  hand- 
brake ;  that  he  was  a  large,  strong  man,  and 
weighed  200  pounds ;  that  he  did  not  use  the 
reverse;  that  the  use  of  the  reverse  might 
"slide"  the  car,  "and  might  knock  out  the 
overhead,"  or  "yon  would  blow  the  fuse," 
and  one  would  have  to  fall  back  "on  the 
handbrake,  then,  afterwards  to  make  the 
stop" ;  that  he  (Davidson)  had  been  in  the 
business  for  years,  and  was  experienced,  and 
gave  It  as  bis  opinion  that  the  handbrake  Is 
the  proper  thing  to  use  In  order  to  make  a 
quick,  sure  stop;  that  his  car,  which  was  go- 
ing at  five  or  six  miles  an  hour,  could  not  be 
stopped  In  less  than  40  feet  when  the  brake 
was  let  ofT;  that  In  the  condition  his  car 
was  In  that  morning,  to  wit,  with  the  brake 
jnat  let  off,  the  car  could  not  be  stopped  with- 
in 40  feet  We  Infer  the  slack  of  the  brake 
had  to  be  taken  up,  and  the  witness  described 
his  effort  and  ability  to  stop  as  follows :  "A. 
In  the  condition  that  everything  was  there, 
with  the  brake  off,  and  so  fortli.  It  couldn't 
be  stopped  in  less  than  40  feet  with  any 
kind  of  an  appliance;  that  is,  with  a  hand- 
brake, I  tell  you,  for  the  simple  reason,  when 
the  brake  is  plumb  off,  a  thing  Jumps  up  be- 
fore you,  2%  turns  of  a  brake  will  take  you 
2^  seconds;  6  or  6  miles  an  hour  will  take 
you  10  feet  a  second,  and  before  yon  get  the 
shoes  In  connection  with  that  wheel  you  will 
go  30  feet,  and  if  you  stop  in  the  next  10  you 
are  doing  well.  *  *  *  Q.  As  a  matter  of 
fact,  when  you  saw  this  boy,  he  was  then 
right  in  front  of  the  car?  A.  Yes,  sir;  right 
practically  on  the  track,  and  if  he  had  been 
half  a  second  sooner  he  would  have  been  over 
the  track.  Q.  And  as  soon  as  you  saw  him 
tliere  in  front  of  your  car  you  at  once  made 
all  effort  to  stop  it?  A.  I  applied  the  brake 
to  stop  it;  yes,  sir."  Continuing,  the  motor- 
man  said  there  was  no  difficulty  in  seeing 
a  twy  or  anything  else  approaching  the  track 
at  the  street  intersection,  and  there  were 
nsnally  a  great  many  people  about  those 
comers,  and  that  was  why  he  went  slow. 
On  re-examinatlon  he  drew  a  diagram,  mak- 
ing a  diagonal  mark  to  Indicate  the  direc- 
tion Morris  took  in  approaching  the  track; 
and  added :  "And  the  boy  never  saw  the  car 
until  the  thing  struck  him,  I  don't  believe; 
never  heard  the  bell  or  anything." 

Plaintiffs  put  In  evidence  the  vigilant  watch 
ordinance,  the  terms  of  which  have  been 
tpn&d  so  oft»i  in  our  rqwrts  that  they  may 
be  assumed  as  Imown.  Deschner  v.  Railroad, 
98  S.  W.  737,  200  Mo.,  loc.  dt  324.  On  this 
record  defendant's  learned  counsel  assign 
error  both  In  the  giving  and  refusing  of  In- 
stmctloiifli    Of  these  iu  their  order. 


(a)  The  Instructions  of  plaintiffs  are  lengthy, 
and  the  opinion  need  not  be  swelled  by  In- 
serting them,  totidem  verbis.  Among  other 
things,  In  the  first  Instruction,  the  jury  were 
pointed  to  the  settled  rule  in  Judging  of  the 
alleged  contributory  negligence  of  the  Infant, 
Morris,  as  formulated  by  this  court  Holmes 
V.  Railroad,  190  Mo.  98.  88  S.  W.  623.  That 
instruction  Is  not  criticised  by  defendant  In 
the  second  instruction,  the  Jury  were  told 
that  if  they  found  from  the  evidence  that 
In  view  of  such  surrounding  conditions  at 
the  crossing,  and  such  frequency  of  travel 
there,  as  they  may  find  from  the  evidence  to 
have  existed,  ordinary  regard  and  care  for  the 
safety  of  deceased  and  others  on  said  street  at 
said  crossing  required  the  ringing  of  a  bell  or 
other  warning  of  the  approach  of  the  car  to  be 
given,  and  found  that  the  motorman  negli- 
gently failed  to  ring  a  bell,  sound  a  gong, 
or  give  other  warning  of,  etc.,  and  found  that 
because  of  a  failure  In  that  behalf  the  child 
was  run  over  and  killed,  and  that  his  death 
was  directly  caused  by  such  negligence,  and 
found  from  the  evidence  that  the  accident 
would  have  been  averted  by  the  exercise  of 
ordinary  care  on  the  part  of  the  motorman  In 
so  ringing  the  bett,  etc.,  and  found  that 
neither  the  child  noc  his  parents  were  guilty 
of  contributory  negligence  (as  elsewhere  de- 
fined) contributing  directly  to  cause  such  ac- 
cident, then  the  verdict  must  be  for  plain- 
tiff. This  Instruction  was  the  law  under  the 
facta  in  Judgment  Wise  v.  Transit  Co.,  198 
Mo.,  loc.  clt.  557  et  seq.,  96  S.  W.  89&  By 
plaintiffs'  third  Instruction,  the  Jury  were 
told  that  if  they  found  from  the  evidence 
that  Morris  was  killed  at  the  crossing  by  one 
of  defendant's  cars,  and  found  that  defend- 
ant negligently  ran  its  car  at  a  rate  of  speed 
which  was  high  and  dangerous,  and  at  a 
rate  at  which  a  motorman  of  ordinary  care 
and  prudence  would  not  have  run  his  car  in 
view  of  the  conditions  as  to  frequent  use  and 
occupancy  of  said  street  by  persons,  as  the 
Jurors  may  find  and  believe  from  the  evidence 
said  conditions  to  have  existed  at  the  time, 
and  that  by  reason  of  said  dangerous  rate 
of  speed  the  child  was  run  over  and  killed, 
and  found  that  his  death  was  directly  caused 
by  such  negligent  speed,  and  found  from  the 
evidence  that  if  the  car  had  not  been  run  at 
such  dangerous  rate  of  speed,  but  at  a  rate 
which  the  Jurors  may  find  and  believe  from 
existing  conditions  and  surroundingfs  would 
have  been  a  safe  and  proper  rate  of  speed, 
said  accident  would,  by  the  exercise  of  or- 
dinary care  on  the  part  of  the  motorman  In 
handling  and  stopping  the  car,  have  been 
averted,  then,  in  the  absence  of  contributory 
negligence  as  elsewhere  defined,  the  verdict 
should  be  for  plaintiffs.  We  find  no  fault 
with  this  instruction.  It  was  based  on  the 
evidence  and  properly  declared  the  applicable 
rule  of  law.  Beler  v.  Transit  Co.,  197  Mo.,  loc. 
clt  230  et  seq.,  94  S.  W.  876,  and  cases  cited. 
By  plaintiffs'   fourth   instruction,   the  Jury 
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were  told,  among  other  things,  that  If  they 
found  and  believed  from  the  evidence  that 
the  motorman  was  not  Iceepiug  a  vigilant 
watch  for  all  persons,  especially  children, 
either  on  said  track  or  moving  towards  iti  or 
that  said  motorman,  upon  the  first  appear- 
ance to  him  of  danger  to  Morris,  did  not  stop 
said  car  In  the  shortest  time  and  space  pos- 
sible under  the  circumstances,  consistent  with 
the  safety  of  the  passengers  and  by  the  use  of 
means  at  hand  and  under  his  control,  and 
found  from  the  evidence  that  said  motorman 
by  keeping  such  vigilant  watch  would  have 
seen  said  child  on  said  track  or  moving  to- 
wards the  same  and  In  peril  of  being  run  over, 
and  if  by  the  exercise  of  ordinary  care  by  so 
stopping  said  car  In  the  shortest  time  and 
space,  etc.,  under  the  circumstances,  and 
consistent  with  the  safety  of  the  passengers, 
and  by  the  use  of  the  means  at  hntid  and 
under  his  control,  he  could  have  saved  the 
child,  and  If  the  jurors  farther  find  and  be- 
lieve from  the  evidence  that  the  failure  to 
keep  such  watch,  or  the  failure  to  stop  said 
car  as  aforesaid,  was  the  direct  cause  of  the 
death  of  the  child,  then  your  verdict  shall  be 
for  plaintiffs,  unless  you  find  the  child  or  its 
parents  were  guilty  of  contributory  negli- 
gence as  elsewhere  defined.  We  find  no  fault 
with  this  instruction.  *The  rule  of  law  an- 
nounced by  it  was  but  the  application  of  the 
vigilant  watch  ordinance  to  the  case,  and 
has  been  again  and  again  approved  by  this 
court  when  applied  to  the  facts  In  Judgment 
(b)  Defendant,  among  others,  was  given 
the  following  Instructions:  "If  the  Juiy  find 
from  the  evidence  that  defendant's  motorman 
In  charge  of  the  car  gave  notice  of  Its  ap- 
proach to  Blddle  street  by  ringing  or  sound- 
ing a  bell  or  gong  on  said  car,  an'd  shall  fur- 
ther find  that,  as  said  car  so  approached 
Blddle  street,  and  while  crossing  the  same, 
said  car  was  not  running  at  a  high  or  dan- 
gerous speed,  and  shall  further  find  that  said 
motorman  was  exercising  that  degree  of  care 
that  an  ordinarily  prudent  and  humane  mo- 
torman would  be  expected  to  exercise  under 
the  same  or  similar  circumstances  to  keep  a 
watch  for  persons  upon  or  approaching  de- 
fendant's track,  and  that  while  so  in  the  exer- 
cise of  such  care  said  motorman,  Immediately 
upon  observing  said  deceased  coming  toward 
said  car  or  track,  began  setting  bis  brake, 
and  stopped  the  car  as  soon  as  possible  with 
the  means  and  appliances  at  his  command, 
then  plaintiffs  cannot  recover  In  this  action, 
and  your  verdict  will  be  for  defendant. 
*  •  •  If  the  jury  find  from  the  evidence 
that  plaintiffs'  deceased  son  was  of  sufll- 
dent  age  and  discretion  to  understand  and 
know  the  dangers  Incident  to  crossing  street 
car  tracks  In  front  of  moving  cars,  and  shall 
further  find  from  the  evidence  that  said  de- 
ceased went  upon  defendant's  track  In  front 
of  a  moving  car,  without  looking  or  listening 
for  the  same,  at  a  time  and  place  when  and 
where,  by  the  exercise  of  that  degree  of  care 
that  an  ordinarily  prudent  person  of  like 


age  and  discretion  would  be  expected  to  oae 
under  the  same  or  similar  circumstances  in 
looking  or  listening  for  defendant's  car,  he 
could  have  seen  or  heard  the  same  In  time 
to  have  avoided  collision  with  It,  then  plain- 
tiffs cannot  recover  In  this  action,  and  your 
verdict  will  be  for  defendant."  And  defend- 
ant assigns  error  in  the  refusal  of  two  In- 
structions, viz.:  "(4)  If  the  jury  find  from 
the  evidence  that  the  death  of  plaintiffs'  de- 
ceased Infant  son  was  caused  by  the  mutual 
and  concurring  negligence  of  said  deceased 
and  the  defendant's  motorman  In  charge  of 
defendant's  car,  and  that  the  negligence  of 
either,  without  the  concurrence  of  the  neg- 
ligence of  the  other,  would  not  have  caused 
the  injury,  then  your  verdict  must  be  for 
the  defendant.  (5)  If  the  jury  find  from  the 
evidence  that  plaintiffs'  deceased  son  passed 
suddenly  upon  defendant's  track  in  front  of 
its  car,  and  so  close  thereto  that  it  was  Im- 
possible for  the  motorman  in  charge  of  said 
car  to  stop  the  same  In  time  to  avoid  colli- 
sion With  the  said  deceased,  then  plaint^fFa 
cannot  recover  In  this  action,  and  your  rer- 
dlct  will  be  for  defendant" 

There  was  no  error  In  refusing  defendant's 
Instruction  No.  4.  Every  principle  of  law  ap- 
plicable to  the  concrete  facts,  singular  to  the 
case,  and  relieving  defendant  from  liability 
because  of  the  contributory  negligence.  If 
any,  of  the  child,  had  been  given  to  the  Jury 
in  platntlfb'  Instruction  Na  1  and  In  the  last 
one  of  defendant's  Instructions.  Mnllln  ▼. 
Transit  Co.,  196  Mo.  672,  94  S.  W.  288.  The 
refused  instruction  merely  shaped  the  matter 
up  In  another  form,  and  did  so  by  using  a 
terminology  well  calculated  to  litter  up  th« 
minds  of  the  jurors  and  steer  them  afield  or 
confuse  them.  When  a  proposition  of  law- 
has  once  been  fairly  formulated  and  given,  to 
turn  about  and  couch  It  In  a  different  and 
more  learned  phrase  is  but  tending  to  create 
darkness,  to  obscure  the  issue  by  a  too  great 
wealth  of  words,  as  many  leaves  conceal  the 
apple  on  the  bough.  Twelve  plain  men  In 
the  box  might  well  conclude  that  the  refused 
Instruction  formulated  a  different  proix>sl- 
tion  of  law  than  the  proitosition  embodied  In 
other  instructions  given,  and,  in  assigning  It 
any  ofllce,  whatever,  might  be  caught  in  a 
net  and  tripped  up  assigning  It  a  wrong  one. 
Nor  was  there  error  In  refusing  defendant's 
instruction  Na  6.  That  Instruction  was  by 
no  means  the  law  of  this  case,  because:  It 
ignored  every  element  In  the  case  leading  tq> 
to  the  death  of  the  child,  except  the  one  in- 
cident of  bis  getting  on  the  track  so  close 
to  the  car  that  It  could  not  thereafter  be 
stopped  In  time  to  save  bis  life,  vis.:  It 
fetched  an  unfairly  narrow  compass  in  cir- 
cumscribing the  field  which  the  jury  should 
explore  in  coming  to  a  Just  and  humane  con- 
clusion. It  ignored  entirely  the  negligence 
of  defendant  It  wiped  out  the  vigilant 
watch  ordinance  as  with  one  stroke  of  a 
sponge.  It  denied  to  the  jury  the  right  to 
consider  the  fact  that  the  car  may  have  been 


Digitized  by 


Google 


Ho.) 


CULLEN  V.  INSURANCE  CO.  OF  NORTH  AMERICA. 


IIT 


run  at  a  negligent  speed  under  existing  con- 
ditions and  enTironment  (of  which  there  was 
much  evidence),  and  that  Inability  to  stop 
might  have  been  caused  by  that  fact.  It  told 
the  Jury  not  to  consider  the  evidence  tending 
to  show  that  no  bell  was  rung  or  warning 
given  to  tbe  cblld.  wbereby  he  might  have 
been  kept  off  the  track.  The  inotorman  knew 
his  car  was  bound  to  occupy,  with  crushing 
force,  the  very  spot  the  child's  steps  were 
directed  to.  It  was  obvious  to  tbe  inotorman 
that  tbe  child  did  not  know  that  fact  Under 
such  circiunstances,  If  means  of  notice  were 
at  band  (as  they  were),  uotlce  was  demanded 
by  the  law.  Hinzeman  v.  Railroad,  182  Mo., 
loc.  cit  623  et  seq.,  81  8.  W.  1134;  Deschner 
v.  Railroad,  200  Mo.,  loc.  dt  331  et  seq.,  98 
S.  W.  73";  Wise  v.  Transit  Co.,  supra.  It 
took  the  Jury's  mind  away  from  defendant's 
evidence  tending  to  show  that  its  motorman 
voluntarily  gave  up  control  of  his  car  at  tbe 
foot  of  a  sharp  grade;  that  he  let  go  of  and 
thereby  turned  off  the  brake;  that  he  was 
feeding  bis  power  at  the  critical  instant  of 
crossing  the  Intersection  of  two  sti-eets  at  a 
thickly  settled  and  busy  part  of  the  city, 
where  persona  have  tbe  right  to  be,  and  were 
expected  to  be,  and  where  questions  of  life 
and  death  might  t>e  reasonably  forecasted  as 
likely  to  arise  at  any  time;  that,  when  such 
question  did  arise,  the  motorman  was  obliged 
to  stop  feeding  his  iMwer  and  to  catch  a 
brake  tiiat  had  spun,  or  was  spinning  off,  to 
readjust  it  and  bring  Its  shoes  in  contact 
with  the  wheels.  1.  e.,  take  up  bis  "slack." 
Obviously,  tbe  time  and  tbe  place  were  tick- 
lish, and  it  was  for  the  Jury  to  say  whether 
tbe  brake  should  not  have  been  kept  in 
touch  with  tbe  wheels  so  that  tbe  brake  shoes 
or  skids  might  take  hold  and  drag  instan- 
taneously. Observe,  too,  that  the  car  had 
the  momentum  of  coming  down  a  grade,  and 
It  was  for  tbe  Jury  to  say  whether  it  had 
RufBcient  power  through  that  momentum  (the 
place  and  time  considered),  without  feeding 
tlie  power  nntU  over  the  crossing.  Observe, 
tbe  motorman  testified,  in  effect,  that  his  car 
covered  30  feet,  and  that  precious  time  ap- 
parently was  lost  in  getting  the  brake  snoes 
in  contact  with  the  wheels,  and  that  (with 
tbe  brake  shoes  to  the  wheels)  the  car  could 
be  stopped  in  10  feet  All  these  were  vital 
facts  in  the  case  made,  and  It  would  have 
been  gross  error  to  ignore  them  in  an  In- 
itroctlon  covering  tbe  whole  case,  as  this  one 
did.  It  told  the  Jury  to  blink  the  fact  that 
tbe  diiild  either  walked,  say,  15  feet  directly 
to  and  then  on  the  track  under  the  eye  of 
tbe  motorman  and  into  death  (as  testified  on 
plainttfTs'  behalf),  or  else  ran  diagonally,  say, 
20  or  25  feet  headed  for  the  track,  and  evi- 
dently bent  on  crossing  It  as  testified  by  de- 
fendant's witnesses.  Both  danger  and  duty 
began  tbe  instant  the  child  left  the  sidewalk, 
bound  headlong  into  peril.  Bunyan  y.  Kail- 
road,  127  Mo.,  loc.  cit  21  et  seq.,  29  S.  W. 
S42.  That  instruction  took  the  life  out  of 
botb  tbe  otber  liurtmctlonB  given  for  defend- 


ant and,  if  given,  would  have  made  them  so 
mucb  waste  paper.  It  was  not  supported  by 
defendant's  own  testimony.  If  given,  in  ef- 
fect It  would  have  declared  the  law  to  b« 
(when  read  in  the  light  of  the  facts  of  this 
case)  that  the  smaller  the  care  and  caution, 
tbe  less  the  liability;  the  greater  the  negli- 
gence, the  greater  tbe  Immunity;  tbe  more 
the  law  is  violated,  tbe  wider  open  the  door 
of  escape  from  penalty.  Such  is  not  the  law 
of  any  case.  If  there  had  been  no  evidence 
tending  to  show  any  negligence  of  defendant 
and  If,  without  such  negligence,  the  deceased 
appeared  so  suddenly  and  so  immediately  in 
front  of  the  car  that  it  could  not  have  been 
either  stopped  or  slackened,  so  as  to  avert  tbe 
collision,  a  different  case  would  be  here. 

The  case  was  well  tried.  The  Judgment 
meets  our  approval.  Accordingly,  It  is  af- 
firmed. 

GAXTT,  0.  J.,  and  FOX,  VALLIANT,  and 
BURGESS,  JJ.,  concur.  GRAVES,  J.,  dis- 
sents on  second  paragraph  and  concurs  on 
first    WOODSON,  J.,  not  sitting. 


CULLEN  V.  INSURANCE  CO.  OF  NORTH 
AMERICA. 

(St  Louis  Court  of  Appeals.     Missouri.     June 
25,  1907.) 

1.  INSUBANOK— FiRB   INSDEARCB— PbOOF   OF 

Loss— Waiver. 

Where  an  adjuster  of  an  insurer,  within 
the  time  fixed  for  furnishing  proofs  of  loss, 
stated  that,  unless  the  insured  would  accept 
a  specified  sum,  no  adjustment  of  the  loss  would 
be  made,  Rnd  the  insured  could  sue  on  the 
policy,  the  right  of  the  insurer  to  require  proofs 
of  loss  was  waived. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  SS  1367-1377.] 

2.  Sams— Adjustment  of  Loss  bt  Abbitsa- 

TOBS. 

A  flre  policy  insuring  a  stock  of  merchan- 
dise stipulated  for  an  arbitration  in  case  of 
disagreement.  The  adjuster  of  the  insurer  stat- 
ed that,  unless  insured  would  agree  to  accept 
a  specified  sum  for  the  property  totally  de- 
stroyed, no  adjustment  would  be  made,  and  in- 
sured could  sue  on  the  policy.  HM,  that  In- 
surer was  estopiied  from  defeating  an  action 
on  the  policy  by  invoking  the  provision  for 
arbitrntion. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  §§  1436,  1437.] 

&  EVIDENOB  —  ADI£IBSI0NB  —  Offeb    OF   Gou- 
FBOUIBE. 

In  an  action  on  a  fire  policy,  evidence  that 
after  the  commencement  of  the  action,  an  ad- 
juster of  the  insurer  offered  to  pay  insured  a 
specified  sura  in  full  on  account  of  the  policy, 
which  offer  was  declined,  was  inadmissible  be- 
cause the  offer  was  a  proposition  for  a  com- 
promise, and  its  admissibility  could  not  be  sus- 
tained on  the  theory  that  it  showed  a  waiver 
of  a  failure  to  furnish  proofs  of  loss  and  to 
submit  the  controversy  to  arbitration. 

[E!d.  Note. — ^For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  H  745-753.] 

4.  APPKAI<— IlABHX,ES8    EbBOB— ADIOBSIOIf    OF 

Evidence. 

Where,  in  an  action  on  a  fire  policy,  the 
amount  of  the  loss  was  one  of  the  principal 
issues  in  the  case,  the  error  In  permitting  in- 
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sured  to  show  that  an  adjuster  of  the  insurer 
offered  to  pay  a  specified  sum  in  settlement  of 
the  claim  was  prejudicial. 

Appeal  from  ClFcuit  Court,  Aadraln  C!oim- 
ty;  Jas.  D.  Bamett,  Judge. 

Action  by  P.  H.  Cullen  against  the  Insure 
ance  Company  of  North  America.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Chas.  Obermeyer  and  George  Robertson,  for 
appellant  P.  H.  Cullen  and  Barclay,  Sbields 
&  Fauntleroy,  for  respondent 

NORTONI,  J.  The  suit  is  on  a  policy  of 
insurance  against  loss  or  damage  by  fire.  8. 
J.  Rosenthal  is  the  insured  In  the  policy  sued 
upon.  After  loss,  and  prior  to  the  institution 
of  this  suit  be  assigned  the  policy  to  the 
plaintiff  for  value,  and  the  suit  is  prosecuted 
by  Mr.  Cullen  as  the  party  in  interest  under 
this  assignment  The  view  which  the  court 
entertains  of  the  case  will  render  it  unneces- 
sary to  notice  all  of  the  many  questions  pre- 
sented In  the  briefs.  Two  of  those  questions 
only  will  be  discussed.  Tbejrecord  is  extend- 
ed, and  so  much  of  the  material  facts  as  are 
relevant  to  those  two  questions  only  will  be 
set  out  The  insured,  Rosenthal,  owned  a  re- 
tall  store  at  2137  Franl^lin  avenue,  in  the  city 
of  St  Louis,  in  which  was  contained  a  stoclt  of 
gents'  furnishings,  shoes,  etc.,  said  to  be  of  the 
value,  at  the  time  of  the  fire,  of  from  $13,000 
to  $14,000,  On  April  1,  1905,  the  defend- 
ant insurance  company  issued  to  the  plain- 
tiff the  policy  sued  upon  for  $1,000,  covering 
on  stock  for  one  year  from  that  date,  whereby 
it  imdertoolt  to  iudemnify  him  for  any  loss 
or  damage  by  fire  during  the  period  mention- 
ed. There  were  10  other  policies  of  $1,000 
each,  covering  on  the  same  stodc.  On  May 
9,  1905,  a  loss  occurred.  Some  of  the  goods 
were  totally  destroyed,  and  others  greatly 
damaged  by  fire  and  water  thrown  thereon 
by  the  flre  department  Rosenthal  employed 
Mr.  Maugson,  an  Independent  adjuster,  to 
look  after  bis  interest  in  settling  the  loss  with 
the  several  companies  involved.  No  settle- 
ment was  reached,  however.  Inasmuch  as  the 
negotiations  seem  to  have  terminated  un- 
pleasantly. Rosenthal  and  his  witnesses  say 
that  the  defendant's  adjuster  became  un- 
reasonable and  arbitrarily  demanded  he  agree 
to-  accept  $100  for  bis  goods  totally  destroyed, 
and,  if  be  would  not  agree  to  this,  no  f  urtber 
negotiations  looking  to  an  amicable  settle- 
ment would  be  entertained  by  the  defendant 
company;  he  could  proceed  to  sue,  etc.;  that 
the  adjuster  abused  him,  eta,  and  because 
Mr.  Maugson,  his  personal  adjuster,  failed  to 
combat  the  company's  adjuster  in  this  on- 
slaught, he  thereupon  discharged  Mr.  Maugson, 
took  the  iMiiclesout  of  his  hands,  and  employed 
counsel  to  commence  this  suit  The  policy  sued 
upon  contains  the  usual  clause  requiring  the 
Insured  to  render  proof  of  loss  to  the  com- 
I>any  within  60  days  after  the  fire,  and  also 
the  usual  stipulation  with  respect  to  arbitra- 
tion In  event  the  parties  fail  to  agree  upon  the 


amouat  of  loss  sustained.  Two  of  tbe  prin- 
cipal defenses  relied  upon  in  the  defendant's 
answer  are  the  alleged  failure  of  the  insured 
to  comply  with  either  of  these  provisions  of 
the  policy.  The  proposition  advanced  and 
relied  upon  by  the  plaintiff  to  escape  these 
stipulations  in  the  policy  and  sustain  the  ac- 
tion is  that  the  company,  by  tbe  acts  and  con- 
duct of  its  adjuster,  Mr.  Crandall,  waived 
both  of  these  provisions.  Therefore  this  mat- 
ter and  the  facts  relied  upon  as  tending  to 
prove  such  waiver  will  be  first  considered. 

Notice  of  the  loss  having  been  duly  receiv- 
ed by  the  defendant  Mr.  Crandall,  Its  ad- 
Justing  agent  and  two  other  adjusters,  Whlt- 
tlmore  and  Mattison,  for  other  companies  in- 
terested, as  well  as  Mr.  Mangson,  the  adjuster 
for  Rosenthal,  met  at  the  store  on  the  morn- 
ing of  May  19tb  to  examine  and  negotiate  with 
respect  to  a  settlement.  As  said  before,  some 
of  the  goods  were  totally  destroyed;  others 
were  damaged.  The  adjusters  looked  over 
the  store,  and  Mr.  Crandall,  for  defendant. 
Inquired  of  Rosenthal  what  he  estimated  Ills 
loss  to  be  on  such  goods  as  were  totally  de- 
stroyed; that  is,  such  goods  referred  to  in  tbe 
evidence  as  being  "entirely  out  of  sight." 
Rosenthal  answered  be  could  not  say,  bnt 
from  what  be  saw,  and  bis  clerks  said,  he 
thought  tbe  amount  of  the  goods  totally  de- 
stroyed amotmted  to  something  between  $2,000 
and  $4,000.  Whereupon  Mr.  Crandall  answer- 
ed, .in  substance,  that  such  a  statement  was 
absurd ;  that  there  was  not  over  $3  worth  of 
goods  totally  destroyed.  Whereupon,  accord- 
ing to  the  evidence  of  Mr.  Rosenthal  and  his 
several  clerks  who  were  present  Mr.  Crandall 
said  Rosenthal  was  a  fraud,  a  scoundrel,  and 
a  liar,  to  which  Rosenthal  answered:  "Yon 
do  not  know  me.  You  have  no  right  to  call 
me  that  I  bave  been  in  St  IjOuIs  all  my 
life,  and  my  reputation  stands  good,  and  you 
have  no  right  to  call  me  those  names."  Cran- 
dall insisted  that  he  would  not  give  but  $5 
for  tbe  entire  loss  on  goods  totally  destroyed, 
and  that  before  be  would  take  up  the  loss  at 
all  on  the  goods  damaged,  they  must  first 
reach  an  agreement  with  respect  to  those  to- 
tally destroyed  and  "out  of  sight."  Rosenthal 
said:  "I  told  him  it  Is  unreasonable.  Gentle- 
men, you  can  see  from  the  pile  of  burned  stuff 
what  I  say  is  reasonable.  Why,  Just  a 
couple  of  shirts  would  be  worth  $5."  Where- 
upon be  said  Crandall  told  him  that,  unless 
be  fixed  on  the  amount  be  was  willing  to  ac- 
cept for  tbe  totally  destroyed  go<)ds  first,  and 
fix  that  amount  "damned  low,  too,"  they 
would  decline  to  proceed  In  the  adjustment 
"And  they  wouldn't  take  up  my  loss  unless  I 
agreed  the  totally  destroyed  goods  was  $5. 
Afterwards  I  got  excited.  Tbey  went  back  to 
the  corner  of  the  store  and  bad  a  consulta- 
tion among  themselves.  They  came  back  and 
told  me:  'Rosenthal,  we  have  decided  to  give 
you  $100  for  the  total  lost  goods,  and  if  you 
refuse  to  accept  that  we  won't  give  yon  any- 
thing. You  can  go  ahead  and  do  whatever 
yon  please.'"     Bosoithal  and  his  adjuster. 
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Sir.  Mangson,  suggested  that  they,  together 
with  Crandall  and  the  others,  go  over  the 
matter  and  make  up  a  list  of  such  goods  as 
were  totally  destroyed.  Mr.  Crandall  and  the 
other  adjusters  declined  to  participate  Inrthls, 
and  said:  "We  don't  settle  losses  of  that 
kind.  We  don't  settle  without  going  to  liti- 
gation losses  of  that  kind  unless  we  have  to, 
and  In  this  ease.  If  you  don't  want  to  do  It, 
go  ahead  and  do  whatever  yon  please.  Go 
ahead  and  do  what  you  want  We  will  see 
you  don't  get  your  money  In  four  or  five 
years."  Mr  Crandall  said:  "Go  ahead,  you 
can't  bluff  us.  It  will  take  you  years  before 
yon  can  get  a  dollnr  out  of  It"  And  further, 
that  unless  Rosenthal  agreed  first  to  ac- 
cept $100  for  the  goods  totally  destroyed  and 
"out  of  sight"  they  would  quit  the  matter 
right  there,  and  he  could  proceed  to  sue  on 
the  policies,  or  do  as  he  pleased.  They  would 
Bee  he  did  not  get  the  money  for  several  years. 
The  defendant's  adjuster  having  thus  arbi- 
trarily asserted  that,  unless  Rosenthal  would 
agree  first  to  accept  $100  for  his  goods  totally 
destroyed,  no  adjustment  would  be  made,  and 
he  could  sue  on  the  policy,  and  the  company 
would  see  he  did  not  get  his  money  for  sever- 
al years,  Mr.  Rosenthal  very  properly  placed 
the  matter  In  the  hands  of  his  attorney. 

This  having  occurred  within  the  time  for 
furnishing  proofs,  we  entertain  no  doubt  up: 
on  the  proposition  that  such  conduct  on  the 
part  of  the  adjuster.  If  true,  and  the  Jury 
found  It  to  be  so  on  conflicting  evidence, 
amounted  In  law  to  a  waiver  of  the  provision 
of  the  policy  requiring  the  insured  to  fur- 
nish proofs  of  loss  within  60  days  after  the 
fire.  It  Is  well  settled  that  a  denial  of 
liability  on  the  policy,  or  any  act  or  conduct 
on  the  part  of  the  Insurer  making  It  ap- 
parent that  the  furnishing  of  proofs  would 
be  an  unnecessary  and  nugatory  formality, 
amounts  to  a  waiver  thereof.  The  principle  of 
law  Involved  Is  said  to  be  that  that  need  not 
be  done  which  It  appears  from  the  position 
assumed  by  the  Insurer  will  be  unnecessary. 
Phoenix  Ins.  Co.  v.  Center,  31  S.  W.  446,  10 
Tex.  Civ.  App.  635;  Siegle  A  Son  v.  Phoenix 
Ins.  Co„  107  Mo.  App,  466,  81  S.  W,  637; 
Vining  v.  Franklin  Ins.  Co.,  89  Mo.  App. 
311;  Selgle  &  Son  v.  Badger  Lumber  Co., 
106  Mo.  App.  110,  80  S.  W.  4;  18  Amer.  & 
Eng.  Ency.  Law  (2d  Ed.)  345;  2  May  on  Ins. 
(4th  Ed.)  {  460;  Ostrander  on  Ins.  (2d  Ed.) 
II  223-332.  While  what  was  said  by  the  ad- 
juster here  may  not  have  been  a  denial  of 
liability  In  express  terms,  and  may  not  have 
been  precisely  tantamoimt  to  that  In  law,  It 
was  certahily  sufficient  to  bring  the  case 
within  the  Influence  of  the  principle  referred 
to  and  involved  in  the  doctrine  mentioned, 
when  considered  with  reference  to  the  pur- 
pose of  the  provisions  of  the  policy  with  re- 
ject to  snch  proofs.  Now,  such  provision 
mast  be  Interpreted  as  reasonable  in  Itself 
and  rational  in  Its  application.  Under  this 
rule,  It  Is  obvious  the  purpose  of  the  stipula- 
tion wltli  retspect  to  proofs  of  loss  is  to  la- 


form  the  insurer  of  the  amount  and  char- 
acter of  the  loss,  to  the  end  the  same  may  be 
ascertained,  determined,  and  settled  with- 
out controversy  between  the  parties.  If  such 
provisions  are  not  reasonable  and  rational, 
they  are  Indeed  without  force  and  effect  In 
the  law,  and,  -when  we  so  view  {he  matter, 
giving  due  attention  to  the  purpose  and  ob- 
ject sought  to  be  attained  by  the  stipulation, 
under  the  Influence  of  the  principle  of  law 
above  referred  to.  It  Is  obvious  that  It  would 
avail  nothing  to  require  proofs  of  loss  to  be 
made  and  furnished  If  the  insurer  did  not  in- 
tend to  and  would  not  liquidate  the  loss 
without  suit  even  though  the  proofs  were 
furnished,  unless  the  Insured  first  agreed  to 
accept  $100  for  such  goods  as  were  totally  de- 
stroyed. Under  the  circumstances  mentioned, 
the  proofs  could  serve  no  purpose  whatever 
within  the  rationale  of  the  stipulation.  If 
the  Insured  did  not  Intend  to  settle  without 
suit,  unless  Rosenthal  would  accept  $100  for 
the  goods  "out  of  sight"  The  Texas  court 
has  expressed  the  thought  by  saying.  In  sub- 
stance, that  when  the  Insurer  afilxes  a  con- 
dition not  provided  for  in  the  contract  and 
declares  that  no  settlement  will  be  made  un- 
less such  condition  Is  complied  with,  such 
an  act  renders  it  entirely  unnecessary  for 
the  insured  to  render  such  proofs,  when  it 
is  obvious  they  will  avail  nothing  against 
the  condition  affixed  by  the  Insurer  unless 
the  insured  surrenders  entirely  to  such  de- 
mand. Phoenix  Ins,  Co.  v.  Center,  31  S, 
W.  446,  10  Tex,  ClT.  App.  535. 

2.  As  to  the  clause  pertaining  to  arbitra- 
tion and  appraisal  In  case  of  disagreement, 
this  Is  a  reasonable  provision  of  the  policy, 
which  operates  only  after  the  parties  have 
negotiated  and  failed  to  reach  an  agreement 
on  the  amount  of  the  loss.  Upon  such  a 
state  of  facta.  It  operates  as  a  condition  pre- 
cedent to  plalntifTs  right  of  recovery.  Stev- 
ens V.  Norwich  Ins.  Co.,  120  Mo.  App.  88,  96 
S.  W.  684.  Now,  while  the  facts  In  proof 
show  the  parties  failed  to  agree  as  to  the 
amount  of  the  loss  on  goods  totally  destroyed, 
it  is  made  to  appear  as  well  that  no  effort 
was  made  in  good  faith  by  the  adjusters  to 
ascertain  the  amount  of  the  loss.  The  com- 
pany arbitrarily  assumed  the  position, 
through  its  adjuster,  that  unless  the  insur- 
ed would  agree  In  advance  to  accept  $100 
for  totally  destroyed  goods,  no  effort  would 
be  made  to  ascertain  and  adjust  the  matter 
whatever,  and  the  insured  was  given  the  al- 
ternative to  either  accept  the  terms  so  arbi- 
trarily fixed,  or  resort  to  suit  at  law  on  the 
policy.  The  purpose  and  object  of  the  stip- 
ulation for  arblti-atlon  is  to  the  end  that  the 
parties  may  determine  the  amount  of  the 
loss  without  resort  to  the  courts,  and  the 
matter  must  be  viewed  with  this  thought  In 
mind.  Under  the  principle  with  respect  to 
the  waiver  of  proofs  of  loss  above  referred 
to,  If  It  be  apparent  from  the  conduct  of  the 
adjuster  that  an  arbitration  would  serve  no 
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end  If  had,  tben  none  was  required;  or.  In 
other  words,  by  assuming  a  position  which 
would  render  such  act  nugatory  and  of  no 
effect,  the  company  ought,  under  some  of 
the  authorities,  be  deemed  to  hare  waived 
Its  right  thereto,  for,  as  a  general  rule,  the 
law  does  not  require  the  doing  of  a  useless 
act  The  Insured,  by  the  arbitrary  conduct 
of  the  company,  was  given  to  understand 
that.  If  he  did  not  agree  to  accept  $100  for 
totally  destroyed  goods,  no  further  steps 
would  be  taken  by  the  company  in  the  mat- 
ter, and  be  would  be  forced  to  suit  Under 
such  circumstances,  what  good  purpose  would 
an  arbitration  serve?  Its  office  Is  to  avoid 
the  expense  and  trouble  entailed  in  litiga- 
tion, and  here  the  Insured  was  in  effect  in- 
structed, unless  he  wonld  agree  to  what  he 
deemed  a  most  unreasonable  requirement 
he  would  be  compelled  to  appeal  to  the 
courts,  whether  he  arbitrated  or  not  Of 
course,  this  did  not  amount  to  a  denial  of 
liability.  If  it  did,  it  would  operate  a  waiver 
of  the  provision  under  the  well-settled  law. 
VInIng  V.  Insurance  Co.,  89  Mo.  App.  311. 
But  whether  the  facts  are  such  as  disclose 
a  waiver  or  not  there  can  be  no  question 
about  Its  operating  an  estoppel  against  de- 
fendant from  Invoking  the  arbitration  pro- 
vision mentioned,  after  the  lusjred  has  gone 
to  the  expense  and  trouble  of  suit  as  sug- 
gested by  the  adjuster.  Smith  v.  Grand 
Lodge  A.  O.  U.  W.  (Mo.  App.)  101  S.  W.  662. 
At  any  rate,  under  all  of  the  authorities  with 
which  we  are  familiar,  the  operation  of  the 
arbitration  clause  In  such  policies  Is  always 
deferred  until  the  company  has.  In  good  faith, 
made  a  reasonable  effort  to  agree  with  the 
Insured  on  the  amount  of  the  loss;  other^ 
wise  it  would  serve  as  a  trap  and  a  snare 
for  the  Innocent  and  unwary.  Boyle's  Sons 
V.  Hamburg-Bremen  Ins.  Co.,  169  Pa.  349, 
82  Atl.  553;  Vangindertaelen  y.  Phoenix 
Ins.  Co.,  82  Wis.  112,  51  N.  W.  1122,  33  Am. 
St  Rep.  29;  Phoenix  Ins.  Co.  v.  Badger,  53 
Wis.  283,  10  N.  W.  504;  Famnm  v.  Phoenix 
Ins.  Co.,  83  Cal.  246,  23  Pac.  869,  17  Am.  St 
Rep.  233;  Schrepfer  v.  Rockford  Ins.  Co., 
79  N.  W,  1005,  77  Minn.  291 ;  Hlckerson  v. 
German-American  Ins.  Co.,  96  Tenn.  193,  33 
S.  W.  1041,  32  L.  R.  A.  172.  Certainly  an 
arbitrary  declaration  on  the  part  of  the  com- 
pany that  unless  the  Insured  would  agree 
-to  accept  $100  in  full  for  the  goods  totally 
destroyed,  no  further  attention  would  be  giv- 
en the  loss,  and  that  he  might  appeal  to  the 
courts  for  relief,  does  not  evince  a  reason- 
able effort  In  good  faith  on  Its  part  to  ascer^ 
tain  the  amount  of  the  loss  so  as  to  Invoke 
the  operation  of  the  clause  referred  to.  On 
the  evidence,  the  court  properly  referred  this 
question  to  the  Jury. 

8.  The  proof  shows  that  Rosenthal  assign- 
ed his  policy  to  the  plaintiff,  Mr.  Cullen,  who 
Is  an  attorney  at  law,  in  consideration  of  the 
services  rendered  and  to  be  rendered  by  him 
and  other  counsel  In  prosecuting  the  suit  and, 
while  Mr.  Cullen  is  the  proper  party  plaintiff 


to  the  action,  Rosenthal  still  retains  an  In- 
terest in  the  Insurance  after  compensating 
his  counsel  for  their  services.  It  appears 
Ros^thal  and  the  adjuster,  Crandall,  had  a 
meeting  at  the  house  of  Mr.  Loewenstein,  a 
mutual  friend,  in  August  after  the  assign- 
ment of  the  iwUcy  to  Mr.  Cullen,  and  a  few 
days  after  suit  was  Instituted  thereon.  The 
purpose  of  this  meeting  was  to  settle  the  loss. 
If  an  agreement  could  be  reached;  and,  of 
course,  in  this,  Mr.  Rosenthal  was  acting  In 
his  own  behalf  and  as  agent  for  the  plaintiff, 
his  assignee.  After  some  discussion  as  to  the 
amount  and  character  of  the  loss,  Crandall 
made  some  figures  on  a  paper  and  offered  to 
pay  Rosenthal  $2,074.98  In  full  on  account  of 
the  policy  In  suit  and  the  four  other  policies 
of  $1,000  each  in  other  companies,  all  of 
which  Mr.  Crandall  represented,  which  offer 
was  declined.  This  evidence  was  introduced 
by  plaintiff  on  the  theory  that  It  tended  to 
show  an  admission  of  liability  In  consequence, 
of  course,  of  Its  prior  waiver  of  proofs  of 
loss,  arbitration,  etc.  It  was  objected  to  by 
the  defendant  as  incompetent  for  the  reason 
it  was  a  proposition  of  compromise.  The 
court  admitted  it,  however,  notwithstanding 
tills  objection,  over  the  defendant's  excep- 
tion. It  seems  clear  the  court  erred  In  its 
ruling  on  this  question.  From  a  careful 
reading  of  the  proof  and  consideration  of  the 
circumstances  under  which  the  proposition 
was  made,  there  is  no  doubt  that  it  was  a 
proposition  to  compromise  the  claim  of  the 
plaintiff,  which  he  asserted  was  much  In  ex- 
cess of  the  amount  then  offered,  and  for  tbat 
reason  Inadmissible.  The  law  favors  com- 
promises, and  seeks  to  afford  parties  full  op- 
portunity and  free  latitude  in  that  behalf  by 
rendering  them  secure  under  the  principle 
relevant  to  privileged  communications.  In 
making  propositions  and  counter  propositions 
of  that  nature,  one  ought  to  be  secure  In  his 
efforts  to  buy  peace,  and  that  a  man  may 
offer  to  do  so  without  prejudice  to  his  right 
Is  well  settled,  and  the  courts  should  hesi- 
tate. Indeed,  to  Infringe  upon  the  wholesome 
principle  involved.  Fink  v.  Lancashire  Ins. 
Co.,  60  Mo.  App.  673;  Maddox  t.  German 
Ins.  Co.,  39  Mo.  App.  198;  Cook  v.  Conti- 
nental Ins.  Co.,  70  Mo.  610,  85  Am.  Rep.  438; 
Smith  V.  Shell,  82  Mo.  215,  52  Am.  Rep.  365; 
Leigh  V.  Springfield  Fire  Ins.  Co.,  37  Mo. 
App.  542.  We  have  given  due  attention  to 
the  authorities  cited  by  plaintiff  on  this  prop- 
osition, and  are  persuaded  that  none  of  them 
go  to  the  extent  here  sought  to  be  invoked. 
Now,  In  certain  cases  where,  althougli 
proofs  of  loss  are  required  to  be  furnished 
within  a  specified  time,  and  default  there- 
about has  been  made  by  the  Insured,  and  the 
company  nevertheless  does  some  act  there- 
after recognizing  liability  on  account  of  the 
loss.  It  may  be,  and  no  doubt  Is,  competent 
and  proper  as  tending  to  support  the  theory 
of  waiver  of  such  proofs,  to  show  that  the 
company  did  some  act  recognizing  liability 
.  after  the  time  for  proofs  had  expired.    Ostran- 
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der  on  Ins.  {  352.  For  In  such  cases.  If  no 
proofs  were  furnished  within  the  time,  the 
right  of  the  insured  to  recover  Is  foreclosed 
thereby,  unless  the  proofs  were  waived  and 
by  showing  the  fact  that  liability  had  been 
recognized  by  the  company  thereafter,  when 
none  could  exist  except  in  event  of  waiver 
theretofore  had,  the  reasonable  inference  is 
that  in  recognizing  liability  the  company 
admits  or  recognizes  as  well  a  waiver  of  the 
proofs.  Or,  in  other  words,  by  recognizing 
liability  under  such  circumstances,  the  com- 
pany necessarily  recognizes  the  only  fact 
by  which  liability  can  exist;  and  that  is, 
the  fact  that  it  had  In  some  manner  waived 
performance  on  the  part  of  the  insured  of 
this  condition  precedent  to  its  liability.  How- 
ever that  may  be,  it  is  clear  beyond  perad- 
venture  tliat  the  doctrine  referred  to  is  with- 
out influence  on  the  facts  now  in  judgment 
The  proposition  of  compromise  in  this  ac- 
tion took  place  after  suit  was  Instituted.  It 
is  unnecessary  to  give  the  opinion  of  the 
court  as  to  whether  or  not  the  proposition 
to  pay  the  insured  a  one-fifth  part  of  $2,074.- 
98  on  account  of  the  policy  In  suit  would  be 
admissible  as  a  recognition  of  liability  within 
the  doctrine  mentioned,  bad  It  occurred  after 
the  time  for  proofs  bad  expired,  and  before 
suit  was  instituted,  for  the  reason  the  record 
presents  no  such  case.  The  role  with  respect 
to  the  exclusion  of  a  proposition  of  compro- 
mi^  is  salutary  and  just.  It  found  Its 
origin  in  a  high  conception  of  public  policy, 
and  tends  to  promote  the  peace  and  repose 
of  society  by  encouraging  free  and  frank 
communication  between  parties  in  attempt- 
ing to  adjust  difTerences  without  resort  to 
the  courts,  and  therefore  men  avail  them- 
■elves  of  the  opportunity  afforded  thereby 
with  the  knowledge  that  what  Is  said  and 
done  to  that  end  shall  be  treated  as  privi- 
leged In  so  far  as  the  courts  are  concerned, 
and  not  employed  to  their  prejudice  In  sub- 
sequent litigation  respecting  which  an  in- 
effectnal  attempt  to  compromise  has  been 
made.  It  appears,  therefore,  even  when  the 
act  relied  upon  as  a  recognition  of  liability 
occurred  before  suit,  to  be  a  grave  question 
as  to  how  far  the  doctrine  sought  to  be  In- 
voked here  may  be  extended  and  not  do  vio- 
lence to  the  established  rule  with  respect  to 
compromise  propositions.  It  is  certain  no 
general  rule  on  the  subject  can  be  formu- 
lated to  meet  the  exigencies  of  cases  that 
may  arise.  In  every  instance  the  proposition 
would  need  to  be  determined  by  reference  to 
the  peculiar  facts  and  circumstances  on  which 
it  rested.  We  entertain  no  doubt,  however, 
that  if  the  facts  pertaining  to  the  offer  of 
settlement,  even  though  before  suit,  were 
communications  to  effect  a  compromise,  as 
appears  in  this  record  after  suit  Instituted, 
the  evidence  would  be  adjudged  incompetent, 
notwithstanding  the  great  latitude  and  fre- 
quent apparent  deviations  from  principle  per- 
mitted by  the  courts  in  Insurance  cases.  The 
propoeitloa  made  by  Crandall  to  Rosentlial, 


however,  was  made  after  suit.  It  Is  true 
learned  counsel  for  plaintiff  say,  in  order  to 
escape  this  fact,  that  there  is  nothing  in  the 
record  showing  when  the  suit  was  instituted. 
There  are  no  hie  marks  apparent,  but  a  care- 
ful reading  of  the  entire  record  discloses  by 
actual  count,  on  six  separate  pages,  that  the 
meeting  of  these  parties  took  place  at  Loew- 
enstein's  house,  and  this  offer  was  made  in 
August,  after  suit  was  instituted.  There  is 
no  question  in  the  world  about  this  on  the 
record,  and  it  is  abundantly  settled  that  the 
acts  of  the  insurer  relied  upon  to  show  a 
waiver  must  have  taken  place  before  suit 
was  Instituted.  It  is  an  established  rule  of 
procedure  that  plaintiff  must  recover  upon 
the  state  of  facts  existing  at  the  time  when 
he  brings  his  action.  Leigh  r.  Insurance 
Co.,  47  Mo.  App.  542;  2  May  on  Ins.  (4th  B3d.) 
{  469c;  Smith  v.  State  Ins.  Co.,  84  Iowa,  716, 
21  N.  W.  145.  Upon  filing  his  petition,  plain- 
tiff certainly  cannot  predicate  his  suit  upon 
a  waiver  alleged  to  have  taken  place  there- 
tofore, and  on  the  trial  support  this  allega- 
tion by  proof  of  an  act  showing  a  waiver 
subsequent  to  the  Institution  of  the  suit. 
Now,  the  actual  amount  of  the  loss  was  at 
least  one,  if  not  the  principal,  issue  In  the 
case,  and,  imder  those  circumstances,  the 
fact  that  plaintiff  was  permitted  to  show  the 
defendant  offered  on  this  occasion  to  pay 
him  one-fifth  of  $2,074.96  on  this  policy  was. 
Indeed,  error  which  materially  affected  the 
merits  of  the  case,  and  for  which  the  judg- 
ment should  be  reversed. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 

It  Is  so  ordered. 

BLAND.  F.  J.,  and  OOOUB,  J.,  concur. 


AMERICAN   LINSEED   CO.   v.   EBERSON. 

(St.  Louis  Court  of  Appeals.     Missouri.    June 
25.  1907.) 

1.  Sales— CoNiBAOTS  —  CoNSiBucnoif  —  De- 
livery. 

Defendant  purchased  300  barrels  of  linseed 
oil  from  plaintiff  May  28,  1001,  to  be  taken  at 
defendant  s  option  "durinij"  the  months  of  Octo- 
ber, November,  and  December,  1901.  On  Sep- 
teml>er  7,  1901,  another  contract  for  120  barrels 
was  made,  for  delivery  at  defendant's  option 
"between"  October  1.  1901,  and  January  30, 
1902,  and  on  September  12th  another  contragt 
for  120  barrels  was  made,  deliverable,  at  de- 
fendant's option,  "during  the  period"  from  Oc- 
tober 1,  1901,  to  June  30,  1902.  Held,  that  de- 
fendant wag  entitled  to  call  for  deliveries  under 
such  contracts  at  his  option  within  the  time 
specified  in  amounts  to  suit  bis  convenience, 
and  was  therefore  entitled  to  demand  a  delivery 
of  all  the  oil  at  any  time  within  the  dates 
named. 

2.  Same— Demand  fob  Delivebt. 

Where  defendant  had  three  contracts  for 
the  purchase  of  linseed  oil.  deliverable  at  his 
option  within  specified  dates,  defendant's  de- 
mand for  a  delivery  of  al!  the  oil  contracted  for, 
was  sufficient  to  cover  all  the  contracts  under 


Digitized  by 


Google 


122 


IM  SOUTHWBSTBRN  REPOBTEB. 


(Mo. 


which  plaintiff  was  bound  to  deliver  oil  at  the 
data  dellTer;  was  required  under  the  option. 

SEd.  Note.— For  cases  in  point,  lee  Cent.  Dig. 
.  43,  Sales,  |§  221,  366.] 

Bland,  P.  J.,  dissenting. 

Appeal  from  St  Louis  Circuit  Court; 
Moses  N.  Sale,  Judge. 

Action  by  the  American  Linseed  Company 
against  Alexander  A.  Eberaon.  From  a  Judg- 
ment for  plaintiC,  defendant  appeals.  Re- 
versed. 

S.  T,  G.  Smith  and  Thos.  Meng,  for  ap- 
pellant. H.  L.  Hornsby  and  Klein  &  Hough, 
for  respondent 

GOODE,  J.  This  is  an  action  for  the  bal- 
ance due  on  the  purchase  price  of  linseed  oil 
sold  and  delivered  by  plaintiff  to  defendant 
The  contract  was  for  1,000  barrels  of  oil,  of 
-which  it  is  alleged  the  defendant  paid  for 
920  barrels,  and  owes  for  the  remaining  80 
the  sum  of  $1,834.90.  The  first  paragraph  of 
the  contract  under  which  the  oil  in  contro- 
versy was  sold  will  be  quoted  for  the  pur- 
pose of  comparing  it  with  the  other  contracts 
which  are  in  controyersy.  Said  paragraph 
reads  as  follows: 

"St  Ix)ulB,  Mo.  Sept  12th,  1902. 

"A.  A.  Eberson  &  Co.,  City— Dear  Sirs: 
This  will  confirm  sale  made  you  Sept  12th  of 
1000  barrels  Unseed  oil  for  delivery  during 
the  period  from  November  1st  1902,  to 
August  1st  1903,  it  being  understood  tliat 
you  are  to  take  not  less  than  75  barrels  per 
month  and  not  over  180  in  any  one  month." 

Following  that  paragraph  are  statements  of 
the  price  of  raw  oil  at  the  different  dates  be- 
tween November  1,  1902,  and  Atigust  1,  1903, 
and  other  paragraphs  stating  variations  in 
the  prices  of  boiled  oil  and  bleached  oil. 
Then  follows  these  paragraplis: 

"You  have  the  option  of  taking  such 
amounts  as  you  desire  in  bulk,  the  price  to 
be  24  per  gal.  less. 

"Terms,  30  days  net,  or  1  per  cent  for  cash 
paid  within  ten  days  of  date  of  invoice." 

The  petition  Is  in  the  usual  form  for  a 
balance  due  on  merchandise  sold  and  deliver- 
ed. The  answer  is  a  general  dental,  and 
three  counterclaims  for  damages  alleged  to 
have  been  sustained  by  the  defendant  in  con- 
sequence of  plaintiff  having  refused  to  de- 
liver to  him  the  oil  as  called  for  in  three 
distinct  contracts  of  purchase,  which  are  la 
jio  way  connected  with  the  contract  on  which 
plaintiff  sues,  they  having  been  made  in  1901 
and  prior  to  the  date  of  the  contract  in  suit 
The  first  counterclaim  Is  based  on  the  follow- 
ing written  contract: 

"American  Linseed  Company,  St.  Louis.  C. 
W.  Blow,  Manager.  St  Louis,  Mo.,  5-28- 
1901. 

"Messrs.  A.  A.  Eberson  &  Co.,  City — Gentle- 
men: We  beg  to  confirm  sale  made  you 
yesterday  of  300  bbls.  of  linseed  oil  at  44^, 
oasis  raw  for  each  7%  lbs.  1^  advance  for 
boiled  and  8^  for  bleached.    Bulk  shipments 


at  24  less.  Terms  60  days  from  date  of  each 
invoice  or  1  per  cent  for  cash  in  10  days. 
The  oil  to  be  taken  by  you  at  your  option 
during  the  months  of  October,  November  and 
December,  1901.  Thanking  you  and  await- 
ing your  counter-confirmation,  beg  to  remain, 
"Yours  very  truly,    O.  W.  Blow,  Mgr." 

After  pleading  the  substance  of  said  con- 
tract defendant  alleges  that  on  September  26, 
1901,  he  notified  and  required  plaintiff  to  de- 
liver on  the  1st  day  of  October,  1901,  the  oil 
called  for  by  the  contract ;  that  in  response  to 
this  request,  plaintiff  delivered  on  said  date 
20  barrels,  and  no  more ;  that  on  October  1st 
2d,  3d,  and  4th,  defendant  made  other  de- 
mands for  the  delivery  of  the  oil,  but  plain- 
tiff refused  to  comply,  and,  instead  of  deliva- 
ing  all  of  said  oil  as  demanded,  delivered  it 
as  follows:  October  1,  4901,  20  barrels; 
October  2,  1901,  7  barrels;  October  3,  1901, 
18  barrels;  October  4,  1901,  6  barrels;  October 
7,  1901,  16  barrels:  October  14,  1901,  2  bar- 
rels; October  16,  1901,  2\t,  barrels;  October 
17,  1901,  34  barrels;  October  22,  1901,  85  bar- 
rels; October  23,  1901,  5  barrels;  October  25, 
1901,  6  barrels;  October  29,  1901,  6  barrels: 
November  4,  1901,  15  barrels;  November  5, 
1901,  1  barrel;  November  11,  1901,  16  bar- 
rels; November  16,  1901,  15  barrels;  Novem- 
ber 18,  1901,  20  barrels;  November  21,  1901, 
7  barrels ;  December  20,  1901,  8  barrels ;  De- 
cember 26,  1901,  5  barrels;  January  3,  1902, 
311^  barrels.  It  is  further  alleged  that  the 
market  value  of  the  oil  on  October  1,  1901, 
was  66  cents  for  each  7^  pounds— that  is 
one  gallon — and  that,  on  the  various  days 
when  the  oil  was  delivered,  the  price  had 
sunk  to  different  sums  each  less  than  what 
oil  was  worth  on  October  Ist,  in  consequence 
of  which  the  defendant  suffered  a  loss  of 
$1,612,  for  which  he  prays  judgment 

The  second  counterclaim  is  based  on  the 
following  contract: 

"American  Linseed  Company,  St  Louis.  C. 
W.  Blow,  Manager.  St  Louis,  Ma,  Sept 
7th,  1901. 

"A-  A-  Eberson  &  Co.,  City — Gentlemen: 
We  beg  to  acknowledge  receipt  of  your 
esteemed  order  for  120  bbls.  of  linseed  oil 
for  delivery  at  your  option  between  Oct  Ist 
1901  and  Jan.  30,  1902. 

Raw  at 40^  for  each  7%  lbs. 

Boiled,   at 41*    "      V     7%  lbs. 

Bleached,  at 44*    "      "     7%  lbs. 

"Terms,  30  days  or  1  per  cent  for  cash  in 
10  days.  Please  issue  counter-confirmation. 
We  thank  yon  for  favoring  us. 

"Yours  very  truly,  C.  W.  Blow,  Mgr. 

"Correct  this,  please,  to  read  June  SOtli. 
The  delivery  on  above  is  Oct  1, 1901,  to  June 
30,  1902.  C.  W.  Blow,  Mgr." 

Defendant  alleges  that  on  September  26, 
1901,  he  notified  and  requested  plaintiff  to  de- 
liver the  oil  called  for  by  the  contract  last 
aforesaid,  which  defendant  refused  to  do. 
Other  demands  for  delivery  of  ttie  oil  are  also 
averred,  with  the  further  averment  that  the 
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demands  were  not  complied  with,  and  tbat, 
instead  of  compliance,  plaintiff  delivered  SO 
barrels  of  tbe  oil  on  October  IGtb  and  60 
barrels  on  October  16th,  whereby,  on  account 
of  the  difference  In  tbe  prices  of  oil  on 
October  Ist  and  the  days  of  Its  delivery, 
plaintiff  sustained  a  loss  of  $811.20,  for  which 
be  prays  Judgment 

The  third  counterclaim  is  based  on  the  fol- 
lowing contract: 

"American  Linseed  Company,  St  Louis.  C, 
W.  Blow,  Manager.  St  Louis,  Mo,  fr-12- 
1901. 

"Messrs.  A.  A.  Eberson  &  Co.,  City— Gentle- 
men: Beg  to  confirm  sale  made  yon  on  the 
9th  for  120  bbls.  of  linseed  oil  for  delivery 
at  your  option  during  the  period  from  Oct.  1st, 
1901,  to  June  30,  1902,  at  40^  for  each  VA 
lbs.  of  raw  oil ;  41^  for  each  7^  lbs.  of  boiled 
oil ;  44^  for  each  7%  lbs.  bleached  oU  deliver- 
ed. Terms,  30  days  or  1  per  cent  for  case  In 
10  days  from  date  of  each  Invoice.  Kindly 
favor  ns  with  your  counter-confirmation  by 
return  mall  and  oblige, 

"Tours  very  truly,  C  W.  Blow,  Mgr." 

It  Is  alleged  that  on  September  26tb  de- 
fendant requested  the  delivery  of  the  oil 
called  for  by  the  last-stated  contract,  and 
made  subsequently  other  requests  for  its  de- 
livery, all  of  which  plaintiff  refused  to  com- 
ply with;  that  instead,  he  delivered  60  bar- 
rels of  oil  on  October  16th  and  60  on  Octol>er 
17th;  that  in  consequence  of  the  lower  price 
of  oil  on  those  dates,  as  compared  with  its 
price  on  October  Ist  the  defendant  sustained 
a  loss  of  $811.20,  for  which  he  prays  Judg- 
ment 

A  rq>Iicatlon  was  filed  In  which  the  allega- 
tions of  tbe  three  counterclaims  are  denied, 
and  It  is  also  further  alleged  that  defendant 
is  not  entitled  to  recover  on  the  counterclaims 
because  plaintiff  was  not  bound  to  deliver 
all  tbe  oil  mentioned  under  the  contracts  at 
any  one  time  or  on  any  of  the  days  on  which 
-defendant  alleges  he  demanded  delivery.  It 
is  further  averred  in  the  reply  that  plaintiff 
delivered  all  the  oil  mentioned  in  the  counter- 
claims, and  defendant  received  and  accepted 
the  same  as  performance  of  the  terms  of  the 
-several  contracts,  paid  the  purchase  price  of 
the  oil,  and  that  by  an  agreement  and  under- 
standing t>etween  plaintiff  and  defendant  the 
latter  waived  any  right  "he  may  have  had 
for  tbe  delivery  of  all  of  said  oil  at  any  one 
time,  or  at  any  time  prior  to  the  actual  de- 
livery thereof."  The  several  contracts  on 
which  the  counterclaims  are  based  were  In- 
troduced in  evidence,  with  testimony  to  prove 
defendant  demanded  delivery  of  all  the  oil 
called  for  by  tbe  three  contracts  (640  barrels) 
oa  Octobee  1,  1901.  This  demand  was  in 
writing,  and  dated  September  26tli.  There 
were  also  subsequent  oral  demands.  Plain- 
tiff's manager  in  St  Louis  refused  to  make 
delivery  on  Octol»er  Ist,  contending  that  de- 
foidant  was  not  entitled  to  full  delivery  of 
ttaa  oil  called  for  by  any  one  contract  on  a 


single  day ;  but,  on  the  contrary,  that  plain- 
tiff was  entitled  to  make  delivery  from  time 
to  time  during  the  period  mentioned  in  each 
contract  The  evidence  also  showed  that.  In- 
stead of  making  the  deliveries  as  contem- 
plated by  defendant,  the  plaintiff  delivered 
on  the  days  and  in  the  quantities  stated  In 
the  answer.  Defendant  protested  against 
this  mode  of  delivery,  and  asserted  that  he 
was  entitled  to  delivery  of  ail  the  oil  called 
for  by  each  of  the  contracts  entered  Into  In 
1901  on  October  Ist,  In  accordance  with  his 
demand,  and  that  he  would  hold  plaintiff 
liable  for  the  loss  sustained  in  consequence 
of  its  refusal  thus  to  deliver.  On  October 
1,  1001,  linseed  oil  was  worth  65  cents  per 
gallon— that  Is,  for  7%  pounds— and  hence, 
if  defendant  had  received,  on  that  date,  all 
the  oil  called  for  by  his  purchases,  be  would 
have  made  a  profit  of  21  cents  a  gallon  by  re- 
selling it.  There  Is  evidence  tending  to  show 
that  linseed  oil  was  scarce  on  October  1, 1901, 
in  St.  Louis,  and  hardly  obtainable;  but  evi- 
dence, too,  that  plaintiff  bad  enough  on  band 
to  fill  its  contracts  With  the  defendant  but 
was  distributing  it  over  the  United  States  to 
other  dealers  with  whom  it  had  contracts. 
The  contention  between  the  parties  was  as  to 
the  construction  of  the  contracts  declared  on 
in  the  counterclaims ;  that  is  to  say,  whether 
they  gave  defendant  the  right  to  call  for  all 
the  oil  on  a  certain  day,  or  only  to  call  for 
it  at  Intervals  througliout  the  period  men- 
tioned to  the  respective  contracts.  The  de- 
fendant insisted  he  bad  the  right  to  call  for 
all  of  it  on  any  day  he  chose ;  whereas  plain- 
tiff Insisted  that  he  had  no  such  right,  but 
was  bound  to  take  it  in  installments,  in  rea- 
sonable quantities,  and  at  intervals.  Tbe 
trial  court  adopted  plaintiff's  theory  as  to  the 
first  and  third  contracts ;  that  is  to  say,  those 
shown  In  Elzhiblts  A  and  O,  and  defendant's 
theory  as  to  the  second  contract,  shown  in 
Exhibit  B.  The  different  interpretations  given 
to  the  contracts  were  due  to  the  fact  that  lo 
the  first  memorandum  It  appeared  the  oil  was 
to  be  taken  at  defendant's  option  "during" 
a  certain  period,  to  wit,  during  the  months 
of  October,  November,  and  December,  1901, 
and  In  the  third  contract  '''during  the  period 
from  October  1,  1901,  to  June  30,  1902"; 
whereas,  in  the  second  contract,  the  oil  was 
to  be  delivered  at  defendant's  option  "be- 
tween October  1st  and  June  SO,  1902."  The 
court  held,  further,  that  the  evidence  did  not 
show  any  separate  demand  had  been  made 
by  defendant  for  the  delivery  of  the  oil  pur- 
chased under  tbe  second  contract,  as  be  only 
demanded  delivery  on  October  1,  1901,  of 
the  «itlre  S40  barrels  covered  by  the  three 
contracts.  Hence  the  court  ruled  that  plain- 
tiff had  not  breached  either  of  the  three  con- 
tracts, and  defendant  was  entitled  to  no  dam- 
ages on  his  counterclaims.  Tbe  Jury  was  In- 
structed to  return  a  verdict  for  plaintiff  for 
the  amount  sued  for  and  against  the  defend- 
ant on  each  of  the  oouaterclaims,  and,  a  ver- 
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dtct  and  Judgment  having  been  given  In  ac- 
cordance with  this  instruction,  defendant  ap- 
pealed. 

In  order  to  arrive  at  a  correct  interpreta- 
tion of  the  three  contracts  sued  on  by  the  de- 
fendant, the  court  admitted  evidence,  over 
defendant's  objection,  as  to  the  previous 
course  at  dealing  between  the  parties.  To 
the  admission  of  this  evidence,  the  defendant 
saved  an  exception.  The  evidence  showed 
defendant  conducted  a  paint  factory  in  the 
city  of  St  Louis,  and.  In  addition  to  that 
business,  sold,  at  wholesale,  linseed  oil  and 
turpentine  and  other  painting  materials.  He 
had  been  purchasing  Unseed  oil  from  the 
plalntlfT  for  from  three  to  five  years,  and  the 
business  done  during  that  time  amounted  to 
between  one  hundred  and  two  hundred  thou- 
sand dollars.  Sometimes  defendant  gave  an 
order  for  as  much  as  1,000  barrels  of  linseed 
oil.  Occasionally,  Instead  of  delivering  di- 
rectly to  defendant,  plalntiflf  would  deliver 
the  oil  defendant  had  bought  to  customers  of 
defendant  to  whom  he  liad  made  sales. 
Hence  the  plalntlif  knew  defendant  was  buy- 
ing oil  to  sell  as  well  as  for  use  In  his  fac- 
tory, and  so  the  court  found.  This  being 
true,  whenever  he  could  sell  at  a  profit,  he 
would  be  likely  to  ask  for  a  delivery  of  tlie 
oil  purchased  by  any  particular  contract  giv- 
ing him  an  option  as  to  deliveries.  It  also 
appeared  In  evidence  that  under  previous  con- 
tracts plaintiff  had  made  deliveries,  pursuant 
to  requests  of  defendant,  for  as  much  as  70 
or  80  barrels  at  a  time,  and  had  always  filled 
defendant's  orders  for  deliveries;  but  It  did 
not  appear  that  he  had  ever  ordered  all  the 
oil  due  under  one  agreement  to  be  delivered 
at  one  time.  One  of  the  previous  contracts 
introduced  In  evidence,  of  date  November  3, 
1899.  was  for  1.000  barrels  of  oil.  Some  500 
barrels  of  that  oil  had  not  been  taken  by.  de- 
fendant at  the  expiration  of  the  time  for  de- 
livery, and  be  was  forced  by  plaintiff  to  ac- 
cept the  500  barrels  at  the  end  of  the  delivery 
period,  although  the  price  of  oil  bad  declined 
In  the  meantime,  and.  In  consequence,  defend- 
ant suffered  a  heavy  loss.  This  happened  on 
some  other  occasions.  The  three  salient  facts 
which  stand  out  from  the  oral  testimony  re- 
garding the  previous  course  of  dealing  be- 
tween the  parties  are  that  defendant  had 
never  l)efore  called  for  the  entire  quantity 
of  oil  at  one  time  bought  under  any  contract; 
that  plaintiff  had  always  filled  his  -orders, 
and  no  dispute  had  arisen  between  them  as 
to  the  quantity  he  was  entitled  to  order; 
and  that  sometimes  the  quantity  he  might 
order  for  any  one  delivery  was  expressly 
stipulated.  This  was  done  in  the  contract 
of  November  3,  1899,  which  prescribed  that 
the  minimum  quantity  defendant  might  or- 
der delivered  was  90  barrels  a  month ;  and  it 
will  be  observed  that  the  contract  on  which 
plaintiff  sues  in  the  present  case  fixes  the 
minimum  delivery  at  75  barrels  per  month 
and  the  maximum  at  ISO  barrela    It  should 


be  stated  that  the  previous  contracts  were 
not  produced,  and  hence  their  exact  terma 
cannot  t>e  known.  Besides  the  oil  purchased 
under  written  contracts,  It  was  further 
shown  defendant  purchased  oil  from  plaintiff 
In  the  open  market 

An  exception  was  taken  by  defendant   to 
the  admission  of  evidence  regarding  the  pre- 
vious course  of  delivery  of  oil,  but  we  do 
not  perceive  that  the  evidence  established  a 
course  of  dealing  inconsistent  with  his  con- 
tention regarding  the  meaning  of  the  con- 
tracts on  which  the  counterclaims  are  based. 
In  fact,  It  rather  favors  his  contention.    In 
showing  that  In  some  instances,  when  it  was 
desired  to  limit  his  option  as  to  when  be 
would  take  oil  under  a  given  contract,  tbe 
limitation  was  expressly  stipulated  by  tbe 
parties.    This  fact  encourages  the  view  that, 
when  nothing  was  aald  about  a  minimum  or 
a  maximum  quantity  to  be  ordered  by  de- 
fendant, his  option  to  take  the  oil  throughout 
a  specified  period  was  unrestricted,  and   b.e 
might  take  it  In  any  quantity  and  at  any- 
time be  desired.    But  leaving  out  of  vie'w 
the  extraneous  evidence,  we  think  that  Is  tbe 
true   interpretation  •  of   the  contracts  before 
us.    Much  Importance  was  attached  to  tbe 
use  of  the  word  "during"  in  the  first  and  third 
contracts;  the  idea  being  tliat  the  word  pre- 
vented the  defendant  from  ordering  all  tbe 
oil  called  for  by  the  purchase  in  either  of 
the  three  months  specified  in  the  first  memo- 
randum or  at  any  one  time  in  the  period 
from  October  1,  1901,  to  June  30,  1902,  speci- 
fied in  the  third  memorandum.    The  utter 
indefiniteness  of  such  a  requirement  is  ap- 
parent at  a  glance.    It  amounts  to  this:    that 
defendant  might  order  any  nimiber  of  bar- 
rels less  than  the  whole  amount  during  a 
month,  but  could  not  order  It  all.    The  trial 
court  said:    "They  could  not  force  you  to 
take  It  all  at  one  time  except  on  the  last  day 
when  the  contract  expires.    You  didn't  need 
to  order  any  in  October;  that  was  your  op- 
tion, under  that  contract    You  didn't  need  to 
order  any  until  the  last  day  of  Noveml>er. 
That  was  your  option ;  but  yon  could  not  call 
for  It  all  during  one  month.    Only  on  one 
day  out  of  the  entire  period  would  they  have 
a  right  to  force  you  to  take  all  the  oil.    Out 
of  the  balance  of  the  entire  period  you  had 
the  option  to  call   for  the  oil   during  the 
months  as  specified  In  the  contract"    It  is 
obvious  that  this  interpretation  of  the  con- 
tract is  vague  to  the  last  degree.    But  it 
Is  contended  the  defendant  might  order  only 
reasonable  quantities  during  the  three  months, 
distributing  the  entire  order  over  them.    Such 
a  view  is  inconsistent  with  the  language  used, 
and  simply  fixes  the  rights  of  the  parties 
by  a  new  contract  Instead  of  the  one  they 
made.    Moreover,  the  third  contract,  which 
is  admitted  to  stand  on  tbe  same  footing  as 
the  first  does  not  specify  the  months,  but 
says,  "during  the  period  from  October   1st 
1901,  to  June  30th,  1902."    Hence  the  reason- 
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Ing  on  which  the  lower  court  concluded  there 
was  to  be  a  distribution  of  the  oil  throughout 
the  months  la  not  applicable  to  the  third 
contract  In  all  three  of  the  writings  the 
words  "at  your  option"  are  employed,  and 
those  are  the  decisive  words  in  ascertaining 
the  Intention  of  the  parties;  although  the 
first  and  tiilrd  contracts  provided  for  delivery 
at  his  option  "during"  specified  periods,  and 
the  second  one  for  delivery  at  his  option 
"between"  specified  dates.  But  there  Is  not 
the  least  ground  for  believing  the  parties 
meant  to  provide  differently  In  their  different 
ccmtractB,  or  used  the  word  "during"  to  ex- 
press an  Intention  r^^ardlng  the  delivery  of 
the  oil  In  the  writings  wherein  that  words 
appears,  different  from  their  intention  re- 
garding delivery  under  the  contract  in  which 
the  word  "between"  occurs.  Indeed,  it  Is 
not  contended  that  there  was  a  different  In- 
tention. The  purpose.  In  every  instance,  was 
to  give  defendant  an  option  regarding  the 
flellvery  of  the  oil,  and  to  bind  plaintiff  to 
deliveries  at  his  option.  Now,  If  we  attend  to 
the  testimony,  it  Is  apparent  that  Instead  of 
the  oil  being  delivered  at  the  defendant's  op- 
tion, it  was.  In  fact,  delivered  at  the  plain- 
tiff's, and  against  defendant's  express  wish. 
He  was  granted  no  right  whatever  In  the  mat- 
ter except  to  take  the  oil  In  installments 
which  suited  the  plaintiff,  and  this  was  treat- 
ed by  the  lower  court  as  a  compliance  with 
the  first  and  third  contracts.  We  have  no 
doubt  the  purpose  of  the  parties  was  as  stat- 
ed. Plaintiff  may  not  have  expected  all  the 
oil  to  be  called  for  at  one  time,  but  never- 
theless the  contracts  gave  defendant  the  right 
to  call  for  it  at  his  pleasure  within  a  speci- 
fied period;  to  call  for  any  quantity  or  all 
at  once.  To  hold  otherwise  would  be  to 
disregard  t)ie  option  feature  of  the  contract, 
which  was  an  Integral  part  of  It  and  a  stipn- 
latlon  In  defendant's  favor.  It  is  true  the 
word  "during"  has  one  meaning  which  is 
not  Inconsistent  with  the  Idea  of  continuous 
delivery  throughout  a  given  period,  but  it 
has  another  meaning  compatible  with  total 
delivery  on  any  date  within  the  period.  It 
is  defined  as  follows:  "In  or  within  the  time 
of;  at  some- period  In;  or  throughout  the 
coarse,  action,  existence,  or  continuance  of; 
as.  *lt  happened  during  the  war' ;  'It  continued 
during  the  night' "  (Standard  Dictionary). 
A  fair  Interpretation  of  the  Instruments  In 
suit  shows  that  whether  there  should  be  a 
continuous  delivery  or  a  total  delivery  at 
one  time,  was  made  dependent  on  the  will  of 
the  defendant  Johnston  v.  Trlppe  (C.  C.) 
83  Fed.  530;  Posey  v.  Scales,  5o  Ind.  282; 
Dodge  V.  Elene,  28  Neb.  216,  44  N.  W.  191 ; 
Cleveland  v.  Sterrett  70  Pa.  204;  Pickering 
V.  Demerritt  100  Mass.  416;  Levy  v.  Rotbe, 
17  Mlsa  Rep.  402,  39  N.  T.  Supp.  1057.  But 
It  is  said  the  memoranda  provide  for  payment 
within  60  days  "from  date  of  each  Invoice," 
thereby  showing  several  deliveries  were  con- 
templated. These  words  merely  show  It  was 
soDtempIated  that  several  deliveries  might 


occur;  not  necessarily  that  they  would  oc- 
cur. In  other  words,  it  was  meant  that  the 
defendant  might  demand  the  oil  in  differait 
invoices  or  might  not  The  very  essence  of 
the  contracts  was  deliveries  at  his  option; 
that  is,  at  such  times  and  In  such  quantities 
as  he  chose  to  call  for  the  oil.  If  we  say 
plaintiff  was  only  bound  to  make  deliveries 
In  reasonable  quantities  at  different  times, 
then  de>fendant  had  no  option,  but  was  con- 
trolled by  what  under  the  law,  would  be 
reasonable  conduct  in  respect  to  deliveries. 
On  the  other  hand,  If  we  say,  as  the  lower 
court  did,  that  he  might  call  for  any  quantity 
less  than  the  whole  in  a  certain  month,  we 
manifestly  create  a  contract  the  parties  never 
had  In  mind,  and  one  with  a  limitation  use- 
ful to  neither  party.  We  think  it  is  appar- 
ent that  the  stipulation  for  deliveries  at  de- 
fendant's option  gave  him  the  right  to  call 
for  the  whole  or  any  part  of  the  oil  mention- 
ed in  the  contracts  when  he  chose,  wlfhin 
the  dates  named. 

Neither  do  we  accede  to  the  view  that  no 
demand  was  made  for  the  delivery  of  the  oil 
called  for  by  the  second  contract  On  Sep- 
tember 26th,  defendant  demanded  delivery 
of  the  entire  540  barrels  of  oil  for  which 
he  had  contracts.  This  covered  the  oil  due 
under  the  second  contract  as  well  as  the  oth- 
ers, and,  if  the  plaintiff  was  bound  to  deliver 
all  the  oil  called  for  in  said  second  contract 
on  demand,  it  was  sufficiently  notified  that 
defendant  asked  for  delivery. 

The  Judgment  Is  reversed  and  the  cause  re- 
manded. 

NORTONI,   J.,    concurs.    BLAND,    P.    J., 

dissents. 

BLAND,  P.  J.  (dissenting).  On  September 
12,  1902,  defendant  purchased  of  plaintiff  (a 
New  York  corporation,  authorized  to  do  busi- 
ness in  Missouri)  1,000  barrels  of  Unseed  oil, 
at  a  stipulated  price,  for  delivery  during  the 
period  from  November  1,  1902,  to  August  1, 
1903,  in  lots  of  not  less  than  75  or  more  than 
180  barrels  in  any  one  month.  The  oil  was 
delivered  as  per  contract  and  all  of  the  pur- 
chase price  paid,  except  $1,834.90,  which,  on 
demand,  defradant  refused  to  pay,  hence 
this  suit 

The  answer  was,  first  a  general  denial,  and, 
second,  three  counterclaims,  separately  stat- 
ed. The  counterclaims  were  based  upon  an 
alleged  violation  of  the  following  three  con- 
tracts for  the  sale  and  delivery  of  linseed  oil, 
to  wit: 

"St  Louis,  Mo.,  May  28,  1901. 

"Messrs.  A  A.  Eberson  &  Co.,  City — Gen- 
tlemen: We  beg  to  confirm  sale  made  you 
yesterday  of  800  bbls.  of  linseed  oil  at  44^ 
basis  raw  for  each  7%  lbs.  If  advance  for 
boiled  and  3^  for  bleached.  Bulk  shipments 
at  24  less.  Terms  60  days  from  date  of  each 
invoice  or  1  per  cent  for  cash  In  10  days. 
The  oil  to  be  taken  by  you  at  your  option 
during  the  months  of  October,  November  and 
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December,  1901.    Thanking  you  and  awaiting 
your  counter-confliTuatlon,  beg  to  remain, 
"Yours  very  truly, 

"C.  -W.  Blow,  Manager." 
"St  Louis,  Mo.,  Sept  7,  1901. 
"A.  A.  Eberson  &  C!o.,  City — Gentlemen: 
We  beg  to  acknowledge  receipt  of  your  es- 
teemed order  for  120  bbls.  of  linseed  oil  for 
delivery  at  your  option  between  October  1, 
1901,  and  Jan.  30,  1902. 

Raw,    at.... 404  tor  each  7%  lbs. 

Boiled  at 41j(  for  each  7%  lbs. 

Bleached  at .- 44<!  for  each  7i^  lbs. 

"Terms  30  days  or  1  per  cent  for  cash  in 
10  days.    Please  issue  counter-confirmation. 
We  thank  you  for  favoring  us. 
"Xours  very  truly, 

"0.  W.  Blow,  Manager." 

"(Correct  this  please  to  read  June  80th. 
The  delivery  on  above  is  October  1,  1901,  to 
June  30,  1902. 

"O.  W.  Blow,  Manager." 
"St  Louis,   Mo.,  Sept   12,  1901. 

"Messrs.  A.  A.  Eberson  &  Co.,  City— Gen- 
tlemen: Beg  to  confirm  sale  made  you  on 
the  9th  for  120  bbls.  of  linseed  oil  for  delivery 
at  your  option  during  the  period  from  Octo- 
ber 1,  1901,  to  June  80,  1902,  at  40^  for  each 
7%  lbs.  Raw  on,  41#  for  each  7%  lbs.  of 
Boiled  on,  44^  for  each  7^  of  Bleached  Oil 
delivered.  Terms  80  days  or  1  per  cent  for 
cash  In  10  days  from  date  of  each  invoice. 
Kindly  favor  us  with  your  counter-confirma- 
tion by  return  mail  and  oblige, 
"lours  very  truly, 

"0.  W.  Blow,  Manager." 

It  was  alleged  in  the  three  counterclaims, 
in  substance,  that  defendant  on  the  1st  2d, 
and  3d  of  October,  1901,  demanded  the  de- 
livery of  all  the  oil  called  for  in  the  con- 
tracts of  May  28  and  September  7,  1901,  and 
on  the  26th  of  September,  1901,  demanded 
the  delivery  of  aU  the  oil  called  for  by  the 
contract  of  September  12,  1901 ;  that  plaintiff 
failed  to  deliver  the  oil  as  demanded,  where- 
by defendant  was  damaged  on  account  of  a 
decline  in  the  price  of  the  oil  thereafter.  The 
counterclaims  show  that  all  the  oil  called  for 
by  the  several  contracts  was  delivered  within 
the  period  mentioned  in  each  of  them.  A  re- 
ply was  filed,  the  contents  of  which  it  is  not 
necessary  to  set  out,  in  view  of  the  construc- 
tion the  learned  trial  court  put  upon  the 
several  contracts.  At  the  opening  of  the  trial 
the  defendant  withdrew  his  general  denial 
and  admitted  the  amount  sued  for  was  due 
under  the  contract  of  September  12,  1902. 
To  establish  his  counterclaims,  defendant  in- 
troduced evidence  tending  to  show  that  on 
September  26,  October  1,  and  October  2,  1901, 
he  demanded  of  plaintiff  the  delivery  of  the 
entire  540  barrels  of  oil  called  for  by  the 
three  contracts  on  which  his  counterclaims 
were  predicated,  and  that  plaintiff  failed  to 
make  delivery,  and,  although  plaintiff  subse- 
quently delivered  the  oil,  within  the  period 
mentioned  In  the  several  contracts,  the  fail- 


ure to  deliver  on  October  Ist  caused  a  loss 
to  him. 

The  court  at  the  Instance  of  plaintiff,  gave 
the  following  instructions: 

"The  court  Instructs  the  Jury  that  under 
the  pleadings  and  admissions  of  the  defend- 
ant In  this  case  the  plaintiff  Is  entitled  to  re- 
cover on  the  cause  of  action  stated  In  the 
petition,  and  your  verdict  must  therefore  be 
in  favor  of  the  plaintiff  on  the  plahitlff's 
cause  of  action  for  the  sum  of  $1,834.90,  with 
Interest  on  said  sum  at  the  rate  of  6  per  cent 
per  annum  from  February  1,  1904,  to  this 
date,  amounting  in  all  to  the  sum  of  $2,- 
062.60. 

"The  court  instrucb  the  jury  that  under 
the  pleadings  and  the  evidence  the  defendant 
Is  not  entitled  to  recover  under  any  of  his 
counterclaims." 

Verdict  and  Judgment  for  plaintiff  for 
$2,062.60,  from  which  defendant  duly  ap- 
pealed. 

1.  The  learned  trial  Judge  ruled  that  under 
the  contracts  of  May  28th  and  September 
12th  defendant  had  no  right  to  demand  the 
delivery  of  all  the  oil  on  one  day.  Under  the 
contract  of  September  12,  1901,  deliveries  at 
defendant's  option  were  to  be  made  "during 
the  period  from  October  1,  1901,  to  June  30, 
1902."  Under  the  contract  of  May  28,  1901, 
oil  was  to  be  taken  by  defendant  at  his  op- 
tion, "during  the  months  of  October,  Novem- 
ber, and  December,  1901."  Under  the  terms 
of  the  latter  contract  It  is  evident  the  parties 
contemplated  deliveries  should  be  made  in 
each  of  the  months  of  October,  November, 
and  December,  as  ordered  by  the  defendant; 
If  such  was  not  the  understanding,  then  the 
disjunctive  "or,"  instead  of  the  conjunctive 
"and,"  between  the  words,  "November  and 
December,"  would  have  been  used.  The  con- 
tract of  September  12, 1901,  on  account  of  the 
use  of  the  phrase,  "during  the  period  from  Oc- 
tober 1,  1901,  to  June  80,  1902,"  is  left  in  un- 
certainty, for  the  reason  the  word  "during" 
may  mean  "in  the  time  of  or  "through  the 
continuation  of"  the  period  mentioned  In  the 
contract  for  delivery.  Bird  v.  BeckwItU 
(Sup.)  60  N.  Y.  Supp.  1041.  If  it  means  "In  the 
time  of"  the  contract  period,  defendant  had 
the  right  to  order  all  the  oil  caUed  for  by  the 
contract  to  be  delivered  on  the  Ist,  or  on  any 
other  day  between  October  1,  1901,  and  June 
80,  1902;  if  it  means  "through  the  contract 
period,"  then  defendant  was  required  to  exer- 
cise his  option,  if  he  elected  to  exercise  it  by 
ordering  oil  at  reasonable  Intervals  through 
the  contract  period.  For  the  purpose  of  de- 
termining what  was  in  the  minds  of  the  par- 
ties, In  respect  to  the  delivery  of  the  oil,  w* 
think  the  court  properly  admitted  evidence  of 
the  previous  course  of  dealings  between  the 
parties.  This  evidence  was  brought  out  on 
the  cross-examination  of  plaintiff's  witnesses, 
and  showed  that  defendant  was  a  manu- 
facturer of  paints  and  varnishes  In  the  city 
of  St  Louis,  and  to  some  extent  a  wholesale 
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dealer  In  linseed  oil ;  that  be  used  about  one 
barrel  of  oil  per  day  In  bis  business,  and  since 
1889  bad  obtained  bis  supplies  from  plaintiff, 
wblcb,  witb  tbe  exception  of  a  few  large  or^ 
ders  delivered  to  defendant's  customers  on 
bla  order,  were  delivered  at  bis  place  of  busl- 
uess  In  small  qnantitles,  at  intervals  of  a  few 
days  during  eacb  month  as  he  would  order. 
In  tbe  light  of  this  evidence,  we  think  the 
word  "during,"  as  used  in  the  contract,  should 
be  construed  to  mean  "in  tbe  time  of,"  and 
that  tbe  parties  meant  and  Intended  that  the 
oil  called  for  by  the  contract  should  be  deliv- 
ered through  the  contract  period ;  that  Is,  de- 
liveries should  be  made  In  eacb  month  of  tbe 
period  as  ordered  by  defendant  Under  this 
construction  defendant  was  not  entitled  to  re- 
cover anything  for  the  alleged  violation  of  tbe 
contracts  of  May  28tb  and  September  12th. 

2.  In  respect  to  the  contract  of  September 
7tb,  I  think  defendant  bad  tbe  option  to  re- 
quire a  delivery  of  the  120  barrels  of  oil  men- 
tioned in  that  contract  on  any  day  between 
October  1,  1901,  and  June  30, 1902,  and  is  en- 
titled to  recover  if  be  exercised  his  option  by 
demanding  the  delivery  of  the  120  barrels  on 
any  day  between  said  dates.  Defendant's  tes- 
timony Is  that  be  demanded  a  delivery  of  all 
tbe  oil  called  for  In  the  three  contracts  on 
September  26tb,  and  renewed  bis  demand  on 
October  Ist  and  2d;  that  piaintifT  denied  be 
was  entitled  to  a  delivery  of  the  whole,  and 
thereafter  delivered  the  oil  from  time  to  time 
in  small  quantities  until  It  was  all  delivered. 
There  was  no  separate  demand  made  at  any 
time  for  tbe  delivery  of  the  120  barrels  of  oil 
called  for  In  tbe  contract  of  September  7th. 
It  la  conceded  that  under  the  terms  of  said 
contract,  a  request  for  the  delivery  of  tbe  120 
barrels  of  oil  was  an  essential  prerequisite  to 
defendant's  right  to  recover  for  a  breach  of 
the  contract ;  and  defendant  contends  that,  as 
tbe  demand  for  the  delivery  of  640  barrels 
necessarily  Included  tbe  120  barrels,  the  deliv- 
ery of  the  120  barrels  was  requested.   The  de- 


mand was  foi:  tbe  performance  at  one  time  of 
three  distinct  and  independent  contracts  as 
though  they  were  one.  If  tbe  demand  bad  in- 
dividualized tbe  several  contracts,  and  de- 
fendant had  requested  a  delivery  of  all  tbe 
oil  specified  in  eacb,  plaintiff  would  have  been 
notified  that  defendant  demanded  a  pertorxn- 
ance  of  tbe  contract  of  September  7tb;  but 
tbe  demand  for  tbe  delivery  of  540  barrels  of 
oil  cannot  be  construed  to  be  a  separate  re- 
quest for  tbe  delivery  of  120  barrels,  under 
the  contract  of  September  7tb,  nor  would  tbe 
tender  of  a  delivery  of  tbe  120  barrels  by 
plaintiff  have  been  a  compliance  witb  tbe  de- 
mand for  tbe  delivery  of  640  barrels.  When  a 
demand  for  performance  is  an  essential  prereq- 
uisite to  recover  for  a  breach  of  a  contract, 
tbe  demand  should  not  be  for  more  than  the 
plaintiff  is  entitled  to  have,  and  should  be 
sufficiently  definite  and  certain  to  notify  tbe 
opposite  party  that  a  performance  is  request- 
ed. If  tbe  demand  is  coupled  with,  or  only 
embraced  in,  a  demand  for  the  performance 
of  several  contracts  in  gross,  the  performance 
of  some  of  wblcb  Is  not  due,  the  demand  is 
too  uncertain  to  require  performance.  If  A. 
held  B.'s  three  several  promissory  notes  due 
on  different  dates,  but  not  to  hear  interest  un- 
til after  maturity  and  demand  of  payment, 
and,  on  the  maturity  of  the  first  note  to  be- 
come due,  B.  should  demand  payment  of  all 
three  of  the  notes,  it  would  hai-dly  be  con- 
tended that  the  demand  was  sufficient  to  en- 
title B.  to  interest  on  the  first  note  to  fall  due 
from  tbe  date  of  bis  demand.  So,  tbe  demand 
of  defendant  for  the  delivery  of  all  the  oil 
covered  by  tbe  three  contracts  (540  barrels) 
when  be  was  entitled  to  have  but  120  barrels, 
was  not  a  demand  for  tbe  delivery  of  tbe  120 
barrels^  and  hence  defendant  was  not  entitled 
to  recover  on  bis  counterclaim  for  a  breach  of 
tbe  contract  of  September  7tli. 

For  tbese  reasons,  I  tbink  tne  judgment 
should  be  affirmed. 
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WOODAtli  et  al.  t.  EDWARDS. 
(Snpreme  Court  of  Arkansas.     July  1,  1907.) 

'  1.  Taxation  —  Tax  Deeds  —  Description  — 

Validitt. 

A  tax  deed  describing  the  land  as  "part 
N.  E.  ^,  section  30,  township  9  N.,  range  9 
E,  containing  70  acres,"  is  void  for  uncertain- 
ty, though  since  the  government  survey  the  160- 
acre  tract  has  been  reduced  by  the  action  of  a 
river  to  70  acres  and  less;  the  court  not  being 
permitted  to  have  recourse  to  the  superior 
knowledge  peculiar  to  the  owner  or  those  famil- 
iar with  the  locality  to  determine  the  descrip- 
tion intended. 

[Ed.  Note.— For  cases  in  point,  see  CSent  Dig. 
vol.  4S,  Taxation,  ${  1519,  1520.] 

2.  Adtebsb  Possession  —  Color  or  Title  — 

Defective  Tax  Deed. 

The  two-year  statute  of  limitations  does 
not  extend  to  tax  deeds  void  for  uncertainty  in 
the  description  of  the  land  conveyed,  and  pos- 
session under  such  a  deed  confers  nothing  more 
than  possession  without  any  deed,  and  the  pos- 
session to  be  adverse  must  continue  for  seven 
years. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  i  183.] 

Appeal  from  Circuit  Court,  Crittenden 
County;  Jos.  W.  House,  Special  Judge. 

Action  by  W.  R.  Edwards  against  Louisi- 
ana Woodall  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

The  following  is  the  agreed  statement  of 
facts:  "(1)  It  is  agreed  that  the  plaintiff  Is 
the  owner  of  the  lands  sued  for,  unless  bis 
title  thereto  has  been  divested  by  the  tax  ti- 
tle set  up  In  the  answer  and  the  possession  of 
the  defendants  thereunder.  (2)  There  are 
irregularities  in  the  proceedings  under  which 
the  tax  sale  In  question  was  hud  which  ren- 
der It  void;  the  tax  sale  referred  to  being  the 
one  upon  'which  the  defendant's  tax  deed  Is 
based.  (3)  The  land  in  controversy  was  as- 
sessed and  sold  for  taxes  in  the  name  of  C. 
A.  and  L.  B.  Morris  for  the  taxes  due  there- 
on for  the  year  1894  at  the  sale  had  by  the 
collector  of  said  county  on  June  10,  1895,  un- 
der the  following  description,  viz.:  Owner's 
name,  C.  A.  and  L.  E.  Morris;  parts  of  sec- 
tion— part  N.  E.  %,  section  30,  township  9, 
range  9;  acres,  70;  value,  $170;  tax,  $2.10; 
penalty,  $.52;  costs,  $.50;  total  tax  penalty 
and  costs,  $3.12.  Date  of  sale,  6-10-1895; 
to  whom  sold — J.  G.  James.  (4)  The  deed 
hereto  attached  and  made  part  hereof  and 
marked  'Exhibit  A'  is  a  true  copy  of  the  deed 
executed  by  the  county  clerk  to  J.  O.  James 
as  a  clerk's  tax  deed  in  pursuance  of  the  tax 
sale  aforesaid.  (5)  The  land  in  controversy 
as  originally  surveyed  and  platted  by  the 
United  States  government  was  a  full  quarter 
section,  containing  160  acres  and  not  bounded 
by  or  touching  upon  the  Mississippi  river  or 
any  other  navigable  water;  but,  since  said 
original  survey,  the  Mississippi  river  has 
changed  its  bed  by  washing  away  the  lands 
lying  between  said  quarter  section  (and  the 
river),  as  well  as  a  part  of  said  quarter  sec- 
tion, thereby  making  the  same  a  fractional 
quarter  section;  and  the  latter  was  the  con- 


dition of  the  said  quarter  section  at  the  time 
It  was  assessed  and  sold  for  the  taxes  due 
thereon  for  the  year  1894  at  the  tax  sale  bad 
by  the  collector  on  June  10,  1895,  at  which 
said  tract  was  sold  to  the  said  J.  G.  James 
under  the  description  above  set  out.  (6)  The 
land  In  controversy  is  now  a  fractional  quar- 
ter section  bounded  by  the  Mississippi  river, 
and  contains  63  acres,  and  has  been  practical- 
ly the  same  size  and  acreage  ever  since  the 
year  1885.  (7)  The  defendants  and  those  un- 
der whom  they  claim  title  have  been  in  the 
actual,  adverse,  open,  continuous,  and  exclu- 
sive possession  of  the  lands  sued  for  In  this 
action  for  more  -than  two  years  next  before 
this  action  was  commenced,  claiming  title  un- 
der the  tax  deed  aforesaid.  The  said  jjosses- 
sion  by  the  defendants  consisted  in  the  actual 
occupancy  of  the  land  In  said  quarter  sec- 
tion by  using  the  same  as  a  place  of  residence, 
maintaining  substantial  fences  around  it,  and 
cultivating  practically  all  of  it  as  a  farm,  on 
which  crops  of  cotton  and  corn  have  been  reg- 
ularly made  during  each  year  of  said  occu- 
pancy. (8)  Only  70  acres  of  land  in  said  quar- 
ter section  was  assessed  for  taxation  for  the 
year  1894,  or  any  subsequent  year,  to  any 
person,  or  for  any  prior  year  since  1885; 
and  the  taxes  have  been  paid  since  the  year 
1885  under  the  description  of  part  N.  E.  ^ 
section  SO,  township '9  N.,  range  9  E.,  70  acres. 
The  plaintiff  himself  paid  the  taxes  under 
that  description  for  the  years  1892  and  1893. 
(9)  It  is  agreed  that  neither  party  shall  take 
anything  herein  by  reason  of  Improvements, 
rents,  and  profits,  or  taxes  paid.  (10)  It  is 
agreed  that  the  land  is  described  in  none  of 
the  deeds  under  which  plaintiff  holds  as  part 
N.  E.  Vi,  section  30,  township  9  N.,  range  9 
E.,  70  acres,  but  Is  described  therein  accord- 
ing to  the  government  survey.  Said  deeds 
cover  in  part  the  same  period  as  the  tax 
sale." 

Allen  Hughes,  for  appellants.  It.  P.  Berry 
and  A.  B.  Shafer,  for  appellee. 

HILL,  C.  J.  This  case  was  tried  on  an 
agreed  statement  of  facts,  which  are  set  out 
by  the  reporter.  The  tax  title  of  the  appel- 
lants was  held  void,  and,  further,  that  It  was 
not  color  of  tax  title  enabling  the  statute  bt 
two  years'  possession  under  a  tax  sale  to  be 
effective.  And  that  is  the  sole  question  on 
appeal.  The  description  in  the  deed  is  as 
follows:  "Part  N.  E.  %,  section  30,  township 
9  N.,  range  9  E.,  containing  70  acres."  This 
description  followed  the  description  in  the 
assessment  In  Hershey  v.  Thompson,  50 
Ark.  484,  8  8.  W.  689,  It  was  decided  that  a 
description  as  follows,  "part  of  the  S.  B.  \i 
of  the  N.  E.  %  of  section  15  In  township  8  N. 
and  in  range  32  W.,"  was  void.  In  that  it 
failed  to  Identify  the  part  assessed  from  oth- 
er lots  or  tracts  as  required  by  the  statute, 
and  that  in  fact  It  was  no  description.  In 
Schattler  v.  Casslnelll,  56  Ark.  172,  19  S.  W. 
746,  this  description  was  considered,  "B.  part 
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of  N.  ^  of  S.  E.  M  of  S.  E.  ^"  of  a  section, 
containing  7.54  acres,  and  the  court  said:  "A 
description  which  can  be  understood  and 
made  definite  only  by  Judicial  construction 
does  not  accomplish  the  essential  functions  of 
a  description  In  tax  proceedings;  and,  as  the 
law  'requires  one  to  be  made  for  the  practical 
purpose  of  protecting  the  owner,  any  that 
conveys  no  certain  meaning  to  persons  ordi- 
narily versed  as  to  such  matters  does  not 
answer  the  requirement"  In  Cooper  t.  Lee, 
69  Ark.  400,  27  S.  W.  970,  a  description  of 
"the  N.  N.  B."  of  a  section  containing  87.19 
acres  in  a  tax  sale  was  held  yoid,  and  the 
court  approved  Judge  Cooley's  statement  of 
the  purpose  of  the  description  of  lands  in  tax 
proceedings:  "First,  that  the  owner  may 
have  Information  of  the  claim  made  upon 
him  or  his  property;  second,  that  the  public, 
in  case  the  tax  Is  not  paid,  may  be  notified 
what  land  is  to  be  offered  for  sale  for  the 
nonpayment;  and,  third,  that  the  purchaser 
may  be  able  to  obtain  a  sufficient  convey- 
ance," The  court  said:  "A  description  which 
Is  intelligible  only  to  persons  possessing  more 
than  the  average  intelligence,  or  the  use  and 
understanding  of  which  is  confined  to  the 
locality  In  which  the  land  lies,  is  not  suffi- 
cient" In  Rhodes  v.  Covington,  60  Ark.  357, 
63  S.  W.  709,  the  court  held  that  this  descrip- 
tion. "L.  B.  R.  W.  pt.  southeast  quarter  of 
flection  30,  township  5  north,  range  4  west," 
was  void,  even  assuming  that  "h.  B.  R." 
meant  the  left  bank  of  the  river  on  which  the 
land  was  situated,  as  It  was  vitiated  by  the 
terms  "W.  pt,"  which  left  an  Indefinite  quan- 
tity. In  Dickinson  v.  Ark.  Imp.  Co.,  77  Ark. 
570.  92  8.  W.  21,  the  description  In  question 
was  as  follows,  "Part  E.  i/>,  N.  E.  ^,  section 
32,  township  L2  S.,  range  1  W.,  66  acres," 
and  the  court  said  that  the  two-year  statute 
of  limitations  did  not  run  under  a  deed  con- 
taining such  a  description,  because  "a  deed 
failing  to  describe  the  land  is  equivalent  to 
no  deed  at  all.  In  order  to  put  this  statute 
In  operation,  the  adverse  holding  must  be  un- 
der a  deed  purporting  to  convey  the  land  pur- 
suant to  a  tax  sale.  The  deed  under  which 
appellants  claim  to  have  held  does  not  pur- 
port to  convey  the  title  to  any  land,  because 
none  Is  described  therein."  In  Buckner  v. 
Sugg  (Ark.)  96  S.  W.  186,  the  court  said:  "It 
Is  well  settled,  not  only  by  the  decisions  of 
this  conrt,  bat  by  the  adjudged  cases  In  the 
court  of  other  states,  as  far  as  we  can  dis- 
cover, that.  In  order  to  make  a  valid  assess- 
ment and  sale  of  land  for  taxes,  the  land 
most  be  described  with  certainty  upon  the 
assessment  rolls  and  In  all  subsequent  pro- 
ceedings for  the  enforcement  of  payment  of 
tax.  The  chief  reason  for  this  requirement 
is  that  the  owner  may  have  information  of 
the  charge  upon  his  property.  It  has  some- 
times been  said  that  a  description  that  would 
be  sufficient  in  a  conveyance  between  individ- 
uals wonid  generally  be  sufficient  in  assess- 
ments for  taxation.  We  do  not,  however, 
104  S.W.— 9 


consider  that  the  safe  test.  The  description 
In  tax  proceedings  must  be  such  as  will  fully 
apprise  the  owner,  without  recourse  to  the 
superior  knowledge  peculiar  to  him  as  own- 
er, that  tlie  particular  tract  of  his  land  Is 
sought  to  be  cliarged  with  a  tax  Iten.  It 
must  be  such  as  will  notify  the  public  what 
lands  are  to  be  oCTered  for  sale  In  case  the 
tax  be  not  paid." 

Applying  these  principles  to  the  case  In 
hand,  it  Is  apparent  that  this  description  con- 
veys no  title.  It  is  utterly  Impossible  from 
the  description  Itself  to  determine  what  70 
acres  In  the  quarter  section  would  be  con- 
veyed. The  fact  that,  since  the  governmental 
survey  y^&B  made,  this  160-acre  tract  has  been 
reduced  by  the  action  of  the  Mississippi  river 
to  70  acres,  and  later  to  63  acres,  is  doubtless 
knovni  to  the  owner  and  others  in  that  local- 
ity from  their  superior  knowledge  of  local 
conditions.  Such  fact  could  be  ascertained  by 
an  examination  or  measurement  of  the  quar- 
ter section;  but  In  the  description  of  itself 
there  Is  no  indication  of  this  fact,  or  anything 
to  cause  notice  that  the  description  is  any- 
thing other  than  an  unascertained  part  of  the 
quarter  section.  As  it  is  not  permitted  to 
have  recourse  to  the  superior  knowledge 
which  is  peculiar  to  the  owner,  or  to  those 
familiar  with  the  locality,  in  order  to  deter- 
mine the  description  intended,  this  descrip- 
tion must  be  held  void. 

The  two-year  statute  is  the  shortest  limita- 
tion statute  barring  recovery  of  land.  It  ap- 
plies to  void  tax  sales  as  well  as  valid  ones; 
yet  it  must  not  be  extended  to  deeds  void  for 
tmcertalnty  in  description  of  the  land  convey- 
ed. Such  a  deed  cannot  aid  or  explain  pos- 
session, for  it  lacks  an  identification  of  any 
land.  Neither  the  owner  nor  the  public  were 
bound  to  take  knowledge  of  any  tax  proceed- 
ings against  land  so  described  and  the  title 
alleged  to  be  conveyed  by  such  deed,  and 
hence  possession  under  it  would  confer  noth- 
ing more  than  possession  without  any  deed, 
and  it  would  require  seven  years  of  adverse 
possession  of  the  land  to  give  title. 

There  Is  nothing  In  Harvey  v.  Douglass,  78 
Ark.  221,  83  S.  W.  946,  confilcting  with  these 
decisions  nor  the  conclusions  reached  herein, 
for  two  reasons:  First,  the  deed  there  was 
between  individuals,  and  not  a  tax  deed;  and, 
as  stated  in  the  Buckner  v.  Sugg  Case,  supra, 
the  same  test  does  not  apply.  Second,  the 
description  In  that  case  would  likely  have 
been  good  In  a  tax  proceeding.  It  was  of 
land  through  which  the  Arkansas  river  me- 
andered, and  was  as  follows:  "The  east  frac- 
tional part  of  southeast  quarter,  and  east 
fractional  part  of  southwest  quarter,  section 
13,  in  township  7  south  of  range  5  west" 
This  description,  taken  In  connection  with  the 
Judicial  knowledge  of  the  fact  that  the  land 
was  cut  by  the  Arkansas  river  at  the  time 
of  Its  survey,  and  that  the  governmental  sur- 
vey of  such  lands  made  them  Into  these  frac- 
tional sections  and  parts  of  sections,  which 
were  as  definitely  defined  and  described  on 
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tbe  field  notes  as  regular  and  even  wctiona, 
made  the  description  certain. 
Tbe  judgment  U  affirmed. 


AUTEN   V.    BOARD    OF    DIRECTORS    OF 

SPECIAL  SCHOOL  DIST.  OF 

LITTLE  ROCK. 

(Supreme  Court  of  Arkansas.     July  8,  1007.) 

1.  Etiobncb— JuDioiAi.  NoTiOB— Matters  at 
Common  Knowledge. 

The  court  will  take  judicial  notice,  as  a 
matter  of  common  knowledge,  that  a  great  ma- 
jority of  medical  writers  and  practitioners  ad- 
vocate vaccination  as  an  efficient  means  of  pre- 
venting smallpox. 

[ISd.  Note.— For  cases  in  point,' see  Cent.  Dig. 
vol.  20,  Evidence,  §  19.] 

2.  Schools  —  Health    Reottlations— Vaooi- 
NATioN  OF  Pupils. 

A  rule  of  a  school  hoard  of  a  city,  pro- 
viding that  pupils  before  admission  to  the 
schools  shall  be  vaccinated,  adopted  to  prevent 
the  spread  of  smallpox  and  pursuant  to  the  or- 
ders of  the  board  of  health  of  the  city  and  the 
advice  of  physicians,  is  not  an  unreasonable 
regulation,  and  will  not  be  set  aside  by  the 
coarts. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Schools  and  School  Districts,  §  329.] 

3.  Samb. 

The  part  of  the  rule  of  a  school  board  re- 
quiring the  vaccination  of  pupils  before  admis- 
sion to  the  schools,  whi(;h  provides  that  the 
pupils  shall  present  a  certificate  of  a  reputable 
physician  showing  that  they  have  been  success- 
fully vaccinated,  is  not  unreasonable,  and  will 
not  be  set  aside  by  the  courts. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Schools  and  School  Districts,  {  329.] 

i.  Same— Pebsons  Entitled  to  Raise. 

A  child  of  school  age,  seeking  to  compel  the 
school  board  to  admit  film  to  a  school,  without 
first  complying  with  a  rule  of  the  board  requir- 
ing s  pupil  before  admission  to  tbe  schools  to 
be  vaccinated,  cannot  complain  that  the  rule 
makes  a  certificate  of  a  reputable  physician 
showing  that  the  pupil  has  been  successfully 
vaccinated  conclusive  evidence  in  favor  of  the 
pupil  that  he  has  complied  with  the  rule. 

[Ed.  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol.  48,  Schools  and  School  Districts,  %  329.] 

A.ppea.\  from  Circalt  Court,  Pulaski  County, 
Second  Division;  Edw.  W.  Wlnfleld,  Judge. 

Mandamus  by  Ftank  N.  Auten  against  the 
board  of  directors  of  the  special  school  dis- 
trict of  Little  Rock  to  compel  respondent  to 
permit  petitioner  to  enter  and  attend  one  of 
■the  schools  of  the  district  From  a  Judgment 
refusing  tbe  writ,  petitioner  appeals.  Af- 
firmed. 

Carmicbael,  Brooks  &  Powers,  for  appel- 
lant W.  L.  &  D.  D.  Terry  (T.  M.  Mehaflfy 
and  D.  B.  B.  Bradsbaw,  of  counsel),  for  ap- 
pellee. 

BIDDICK,  J.  This  is  an  appeal  from  a 
Judgment  of  the  circuit  court  refusing  to  is- 
sue a  writ  of  mandamus  to  compel  the  board 
of  directors  of  the  special  school  district  of 
Little  Rock  to  permit  petitioner  to  enter  and 
attend  one  of  the  schools  of  tbe  district.  The 
petitioner,  who  brings  this  action  by  his  fa- 


ther, as  his  next  friend,  is  a  residoit  of  tbe 
district,  a  boy  over  six  years  of  age,  and  en- 
titled to  tbe  privileges  of  the  public  schools 
of  the  district  upon  complying  with  the  regu- 
lations of  the  board  of  directors  of  the  dis- 
trict. Among  tbe  rules  of  the  board  was  one 
that  required  that  a  pupil  before  being  admit- 
ted to  the  schools  of  tbe  district  should  pre- 
sent the  certificate  of  a  reputable  physician, 
showing  that  tbe  pupil  had  been  successfully 
vaccinated,  or  that  by  repeated  trials  he  bad 
been  shown  to  be  Immune  from  vaccination. 
This  regulation  of  the  school  board  was  made 
in  obedience  to  an  order  of  the  board  <rf 
health  of  the  city  of  Little  Rock,  and  also  to 
an  ordinance  of  the  city  Imposing  tbe  same 
duty  on  those  having  charge  of  the  schools 
of  the  city.  It  was  shown  by  tbe  testimony 
of  the  city  physician  that,  with  the  exception 
of  a  few  summer  months,  there  bad  been 
cases  of  smallpox  in  tbe  city  of  Little  Rode 
continuously  since  1898;  that  during  tbe 
year  in  which  petitioner  made  bis  application 
to  enter  tbe  city  schools,  there  were  SO  or  SO 
cases  of  that  disease  In  the  city,  and  several 
deaths  therefrom.  This  physician  and  an- 
other who  testified  both  stated  that  vaccina- 
tion was  tbe  best  and  surest  means  of  pre- 
venting the  spread  of  smallpox,  and  that  the 
regulation  was  reasonable  and  necessary  for 
the  protection  of  the  health  of  those  attend- 
ing the  schools  and  to  prevent  the  spread  of 
the  disease  in  tbe  city. 

It  was  the  duty  of  the  city  council  and  of 
the  board  of  health  of  tbe  city  as  far  as  pos- 
sible to  protect  the  inhabitants  of  the  city 
from  malignant  contagious,  and  infections 
diseases,  and  tbe  special  duty  of  the  school 
board  to  guard  the  pupils  of  the  sdraol 
against  such  dangers.  When  we  consider 
that  a  number  of  cases  of  smallpox  were  al- 
ready In  tbe  city,  and  that  strict  precautions 
were  necessary  to  prevent  the  spread  of  the 
disease,  we  do  not  think  there  can  be  any 
ground  for  the  contention  that  this  require- 
ment that  pupils  should  be  vaccinated  before 
entering  tbe  schools  was  unreasonable  and 
unnecessary.  The  petitioner  introduced  no 
evidence  to  rebut  the  testimony  of  the  med- 
ical experts  who  showed  that  this  regulation 
was  necessary,  but  bis  counsel  have  quoted 
from  tbe  writings  of  those  who  oppose  the 
practice  of  vaccination  to  show  that  It  is  in- 
eflfectlve  and  unnecessary.  Of  course,  If  we 
adopted  tbe  opinions  of  those  who  oppose  vac- 
cination, we  should  conclude  that  this  regu- 
lation was  not  only  useless,  but  absolutely 
dangerous;  for,  since  tbe  time  when  vaccina- 
tion  first  came  into  general  use  as  a  preven- 
tive of  smallpox,  there  have  always  beea 
those  who  opposed  it  According  to  an  ar- 
ticle In  the  New  International  Encyclopedia, 
when  vaccination  was  first  introduced  it  was 
claimed  by  some  that  It  "caused  bovine  char- 
acteristics to  appear  in  children;  that  they 
developed  boms,  hoofs  and  tails  and  bellowed 
like  cattle."    The  writer  of  this  article  con- 
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dndes  by  saying  that  "Leas  absurd,  but 
equally  untenable  arguments  are  presented 
against  Taccinatlon  to-day."  Tbis  is  tb^  lan- 
guage of  an  advocate  of  vaccination.  On  the 
other  hand,  as  appears  from  the  quotations 
In  the  brief  of  counsel  for  appellant,  there 
are  quite  a  niunber  of  medical  men  more  or 
less  eminent  who  still  oppose  vaccination  and 
deny  Its  efficacy  In  preventing  smallpox;  but 
the  number  of  these,  when  compared  with 
the  great  body  of  medical  authorities  that 
indorse  vaccination,  is  so  small  that  they  on- 
ly illustrate  the  fact  that  there  Is  hardly  a 
question  of  medicine,  law,  or  religion  about 
which  men  do  not  differ.  It  Is  a  matter  of 
common  knowledge  of  which  the  court  can 
take  Judicial  notice  that  the  great  majority 
of  medical  writers  and  practitioners  advocate 
vaccination  as  a  safe  and  efficient  means  of 
protecting  cities  and  thickly  settled  communi- 
ties against  the  scourge  of  sin:illi).>x.  Vle- 
melster  v.  White,  179  N.  T.  235,  72  K.  E.  97, 
70  U  R.  A.  796,  103  Am.  St.  Rep.  859.  It  Is 
due  to  this  that  In  some  of  the  thickly  settled 
countries  of  Europe  vaccination  is  made  com- 
pulsory on  all  the  inhabitants.  While  it  Is 
not  compulsory  In  the  United  States,  yet  the 
government  recognizes  its  efficacy  by  requir- 
ing alien  immigrants  to  submit  to  It  before 
entering  the  country;  and  "in  nearly  every 
large  city  In  the  United  States  regulations 
are  in  force  such  as  we  have  here  requiring 
all  pupils  to  be  vaccinated  before  admission 
to  the  public  schools.  These  things  show 
that  a  large  portion  of  the  civilized  world  re- 
gards vaccination  with  favor.  Jacobson  v. 
Commonwealth,  197  U.  S.  11,  26  Sup.  Ot.  358, 
49  L.  Ed.  643.  It  Is  true  that  the  majority 
may  be  mistaken  about  this,  as  they  have 
been  about  other  questions;  but  that  can- 
not alter  our  decision,  for  the  question  of 
whether  the  public  health  justified  this  reg- 
ulation was  a  matter  for  the  school  board 
and  the  board  of  health  and  city  author- 
ities to  decide.  It  was  a  matter  left  to 
their  discretion.  The  responsibility  and  duty 
of  deciding  this  matter  having  been  placed 
on  them,  the  courts  have  no  right  to  Inter- 
fere and  control  their  discretion,  unless  It  is 
clearly  shown  that  the  regulation  was  un- 
reasonable and  unnecessary.  But  It  Is  clear 
that  this  has  not  been  done.  To  repeat,  the 
facts  are  that  smallpox,  a  virulent  contagious 
disease,  being  already  in  the  city,  the  school 
board,  in  order  to  guard  the  pupils  of  the 
school  against  It,  adopted  this  regulation. 
In  doing  so  they  acted  under  the  orders  of 
the  board  of  health  of  the  city,  and  in  ac- 
cordance with  the  advice  of  physicians  who 
are  supposed  to  know  what  was  prudent  and 
necessary  under  such  circumstances,  and  the 
courts  should  not  annul  their  decision.  Duf- 
fleld  V.  District  162  Pa.  476,  29  Atl.  742,  25 
U  B.  A.  152;  Abeel  v.  Clark,  84  CaL  226,  24 
Pac  883;  Blue  v.  Beach,  155  Ind.  121,  66  N. 
E.  89,  50  L.  R.  A.  64,  80  Am.  St  Rep.  195; 
Commonwealth  v.  Pear,  66  N.  E.  719,  183 
Haas.  242;   Hutchlns  v.  Com.  Durham,  49  S. 


E.  47 ;  Klnzer  t.  School  Directors,  105  N.  W. 
080,  129  Iowa,  441,  3  !<.  R.  A.  (N.  S.)  486; 
Viemeister  v.  White,  179  N.  T.  235,  72  N.  B. 
97,  70  L.  R.  A.  796,  103  Am.  St  Rep.  859; 
Jacobson  v.  Commonwealth,  197  U.  S.  11,  25 
Sup.  Ct  368,  48  L.  Ed.  643. 

But  the  petitioner  in  this  caa«  bad  already 
been  vaccinated.  He  does  not  complain  of 
that  requirement,  but  of  the  fact  that  a  cer- 
tificate of  a  physician  was  required  to  show 
vaccination;  but,  if  it  was  reasonable  to  re- 
quire vaccination.  It  was  reasonable  to  re- 
quire some  satisfactory  evidence  of  that  fact. 
As  the  question  of  wliether  a  pupil  had  been 
successfully  vaccinated  was  one  requiring 
medical  knowledge,  the  board  would,  from 
the  nature  of  the  case,  liave  to  rely  on  the 
Judgment  of  medical  experts  in  deciding  it 
It  would  either  have  to  employ  a  physician 
to  examine  each  applicant  or  require  the  ap- 
plicant to  go  to  his  own  physician  for  exam- 
ination and  for  a  certificate.  The  board  did 
employ  a  physician  to  examine  those  who 
were  unable  to  pay  for  the  services  of  a  phy- 
sician, and  it  was  not  unreasonable  to  require 
others  to  procure  a  certificate  from  a  physi- 
cian selected  by  them.  Especially  Is  this  true 
when  we  consider  that  this  certificate  was 
only  required  upon  the  first  entrance  of  the 
pupil  to  the  schools.  The  course  in  the  public 
schools  requires  several  years  to  complete; 
but  as  we  understand  it,  this  certificate  was 
required  of  pupils  only  when  first  entering 
the  schools.  This  certainly  involved  no  great 
liardshlp. 

The  contention  that  the  board  had  no  right 
to  make  the  certificate  of  a  physician  conclu- 
sive evidence  of  vaccination  is  not  pertinent 
for  the  reason  that  If  this  certificate  was 
made  conclusive  evidence,  it  was  coucluslve 
In  favor  of  the  pupil,  and  not  against  him. 
Under  the  regulation  the  pupil  was  not  bound 
by  the  opinion  of  any  particular  physician. 
He  had  the  whole  city,  or  even  state,  to  se- 
lect from,  and  when  he  has  procured  a  cer- 
tificate of  a  reputable  physician  be  certainly 
has  no  right  to  complain  that  the  board  made 
that  conclusive  evidence  in  his  favor  that  he 
had  complied  with  its  regulation. 

On  the  whole  case,  we  find  no  reason  to  In- 
terfere with  the  action  of  the  school  board, 
and  are  of  the  opinion  that  the  writ  of  man- 
dnmuB  was  properly  refused. 

Judgment  affirmed. 


LAMBERT  v.  TUCKER  et  al. 
(Supreme  Court  of  Arkansas.     July  8,   1907.) 
1.  Replbvin  —  Parties — Intervention— Ac- 
tions IN  Which  Inteeve.ntion  is  Authob- 
iZED — Persons    Entitled    to    Intebvsre — 

Under  Eirby's  Dig.  {{  6012,  6865,  provid- 
ing tliat  any  one  having  an  interest  in  property 
may  be  made  a  party  to  an  action  for  the  re- 
covery thereof  and  may  litigate  his  claim  to 
the  property  in  a  replevin  suit,  an  administrator 
of  the  estate  of  a  husband,  appointed  after  the 
institution  of  a  replevin  action  by  the  widow 
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TioBt  the  representative  of  the  heirs  at  law 
the  husband  for  the  recovery  of  i>er8onal 
property  belonging  to  the  hasband's  estate,  may 
intervene  and  claim  the  property  as  against 
both  the  widow  and  the  heirs  of  the  husband. 

2.  Administratobs — Collection  and  Man- 
agement OF  Estate— Pebsonal  Pbopkbtt 
— Possession. 

The  administrator  is  entitled  to  intestate's 
personal  property  as  against  the  widow  and 
heirs. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,   Executors  and  Administrators,  §   279.] 

3.  Same— Opebation  and  Effect  of  Appoint- 
ment. 

The  appointment  of  an  administrator  by 
the  probate  court  is  conclusive  of  the  necessity 
for  administration  and  cannot  be  collaterally  at- 
taclced. 

[Ed.  Note.— For  cases  in  poiht,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  §  178.] 

4.  Same— Allowance  to  Subviying  Wifb— 
Statutoby  Pbovisionb. 

When  an  administrator  takes  possession  of 
property  of  the  estate,  it  is  his  duty  to  cause  it 
to  be  appraised,  and  under  the  statutes  the  wid- 
ow is  entitled  to  certain  portions  thereof,  so 
that  her  rights  can  l>e  worked  out  through  the 
ordinary  administration  of  the  estate  and  are 
not  dependent  upon  her  possession  of  any  of 
the  personal  property  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  }  312.] 

Appeal  from  Circuit  Court,  Hot  Spring 
County;   Alex.  M.  DufiSe,  Judge. 

Replevin  by  Henrietta  Tucker  and  husband 
against  William  Lambert  to  recover  certain 
personal  property.  In  which  William  Lam- 
bert, as  administrator  of  the  estate  of  Wil- 
liam Ohaver,  intervened.  From  a  judgment 
for  plaintiffs,  William  Lambert,  as  Interven- 
er and  as  administrator,  appeals.  Reversed 
and  remanded. 

E.  H.  Vance,  Jr.,  and  Andrew  I.  Roland, 
for  appellant.  Henrietta  Tucker  and  J.  F. 
Tucker,  per  se. 

HILL,  C.  J.  Wm.  Ohaver  died  intestate  In 
December,  1903,  leaving  a  widow  and  no  chil- 
dren. His  nearest  of  kin  were  two  sisters. 
He  owned  a  homestead  consisting  of  SO  acres, 
and  his  personal  property  was  variously  es- 
timated from  $700  to  $1,000  In  value.  The 
record  is  silent  as  to  whether  be  owed  any 
debts.  There  was  no  appraisement  of  the  es- 
tate and  no  aduilulstratlon  until  after  this 
suit  was  begun.  After  the  death  of  Ohaver, 
his  widow  married  Tucker,  and  they  occupied 
the  homestead  and  took  charge  of  the  pei-son- 
al  property  of  the  estate.  Wm.  Lambert  was 
given  power  of  attorney  by  the  heirs  at  law 
of  Ohaver  to  represent  their  Interest  In  the 
estate.  They  were  nonresidents.  He  came  in- 
to possession  of  two  mules  that  had  belonged 
to  Tucker,  and  a  wagon  that  had  been  pur- 
cha.sed  by  Tucker,  partly  with  his  own  means 
and  partly  In  exchange  for  a  wagon  belong- 
ing to  the  estate.  Laml)ert  testified  that  J.  F. 
Tucker,  the  hut^band  of  the  widow,  and  Luke 
Tucker,  his  brother,  came  to  his  house  with 
the  mules  and  wagon;  one  was  drunk,  and 
the  other  was  drinking.  That  he  thought  the 
properly  belonged  to  Ohaver,  and  that  Ohav- 


er'a  sisters  were  entitled  to  It,  and  that  he, 
having  power  of  attorney  for  them,  was  en- 
titled to  take  possession  of  this  team  as  their 
ag;ent.  He  does  not  say  that  he  took  the  pos- 
session of  the  property  away  from  Tucker, 
but  evidently  he  thought  be  had  a  right  to 
take  it  Another  witness  testified  that  he 
went  to  Mr.  Lamt>ert'8  when  the  Tuckers  were 
there;  that  one  was  drunk,  and  the  other 
was  drinking,  and  Mr.  Lambert  asked  them 
to  stay  over  night,  as  they  were  in  no  con- 
dition to  go  home;  that  they  left  the  mules 
and  wagon  In  controversy  at  Lambert's,  but 
did  not  stay  there  themselves.  That  is  all 
the  testimony  as  to  how  Lambert  acquired 
possession  of  the  property.  Afterwards, 
Tucker  and  his  wife  brought  a  replevin  ac- 
tion against  Lnuibert,  but  showed  no  demand 
for  the  property  nor  any  refusal  of  Lambert 
to  give  it  up.  It  may  be  inferred  from  the 
testimony  that  Lambert,  having  come  peace- 
fully Into  the  possession  of  the  property,  de- 
tained it  as  the  representative  of  the  sisters 
of  Ohaver.  Lamttert  filed  an  answer  in  the 
replevin  suit,  setting  up  the  title  of  the  sis- 
ters of  Ohaver,  and  claiming  the  right  to  the 
possession  of  the  property  by  virtue  of  his 
power  of  attorney  from  them.  Subsequent 
to  the  filing  of  the  suit,  Lambert  was  appoint- 
ed admlnistratox  of  the  estate  of  Ohaver,  and 
by  leave  of  court  intervened  in  the  replevin 
suit,  and  set  up  his  claim  to  the  property  as 
such  administrator.  The  case  went  to  the 
Jury  upon  several  issues,  one  of  which  was 
whether  Mrs.  Tucker  was  entitled  to  the 
property  at  the  time  of  the  institution  of  the 
action;  the  court  declaring  that,  if  there 
was  no  legally  appointed  administrator  at 
the  Institution  of  the  suit,  then  the  widow 
would  be  entitled  to  the  possession  of  the 
property.  There  was  also  an  issue  as  to 
whether  Mrs.  Tucker  and  Ohaver  were  ever 
husband  and  wife;  but  that  Issue  has  been 
decided  in  favor  of  Mrs.  Tucker,  and  there 
is  no  substantial  testimony  against  her  posi- 
tive statement  that  she  and  Ohaver  were  mar- 
ried. Other  Issues  were  sent  to  the  Jury  as 
to  the  right  of  the  widow  to  the  property  in 
question  as  a  part  of  her  husband's  estate, 
and  It  was  stated  that  slie  was  entitled  to  re- 
tain $300  absolutely,  and  also  $150  worth  of 
personal  property,  together  with  all  the  house- 
hold and  kitchen  furniture  and  wearing  ap- 
parel of  herself  and  fncntly. 

As  a  general  proposition  in  a  replevin  suit, 
the  title  and  right  to  possession  to  the  prop- 
erty must  be  determined  by  the  status  at 
the  time  of  the  commencement  of  the  action. 
Cobbey  on  Replevin,  {{  79C,  797.  But  these 
principles  refer  to  the  action  between  plain- 
tiff and  defendant  In  this  case,  the  admiu- 
istrator  came '  into  being  by  appointment  of 
the  probate  court  after  couiuienceuient  of  the 
action,  and  he  Intervened  In  the  action.  That 
was  the  commencement  of  his  suit,  and  It 
was  against  both  the  plaintiff  and  the  defend- 
ant. The  administrator  has  the  right  to  re- 
plevy personal  property  Iwlonging  to  his  In- 
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testate's  estate.  Cobbey  on  Replevin,  iS  151, 
424;  Shinn  on  Replevin,  {{  66,  541.  The 
Code  provides  for  any  person  having  an  Inter- 
est In  property  to  be  made  a  party,  and  be 
may  litigate  bis  right  to  a  claim  to  the  prop- 
erty in  a  replevin  suit  See  KIrby's  Dig.  U 
6012,  6865;  Hamilton  v.  Duty,  36  Ark.  474; 
Winchester  v.  Bryant,  65  Ark.  116,  44  S.  W. 
1124;  Cobbey  on  Replevin,  J  444.  Either  the 
heirs  at  law  or  the  widow  might  lawfully 
have  irassesslon  of  the  property  belonging  to 
the  estate  until  an  administrator  was  ap- 
pointed. Then  the  right  of  either  must  give 
way  to  that  of  the  administrator.  This  is 
not  unlike  a  plalutilF  in  replevin  being  de- 
feated by  his  title  passing  from  him  after  suit 
commenced.  Cobbey  on  Replevin,  {  708. 
Neither  the  widow  nor  the  heirs  could  dis- 
turb the  possession  of  the  other;  but  the  ad- 
ministrator could  disturb  the  possession  of 
both,  and  he  would  be  entitled  to  the  Intes- 
tate's personal  property.  The  action  of  the 
probate  court  in  appointing  an  administrator 
is  conclusive  of  the  necessity  for  administra- 
tion, and  cannot  be  collaterally  attacked. 
Stewart  v.  Smiley,  46  Ark.  373.  When  an 
administrator  takes  possession  of  property,  it 
is  his  duty  to  cause  it  to  lie  appraised,  and 
from  the  personal  property  the  widow  is  en- 
titled to  the  $300  provided  by  section  3  of 
KIrby's  Digest  after  the  same  has  been  duly 
appraised,  and  also  the  allowances  mentioned 
In  section  72;  and.  If  the  estate  is  solvent, 
then  an  additional  $150  of  the  appraised  val- 
ue of  the  property,  as  provided  by  section  74. 
All  of  her  rights  can  be  worked  out  through 
the  orderly  administration  of  the  estate,  and 
are  not  dependent  upon  her  possession  of  the 
property  In  controversy  or  any  other  prop- 
erty of  the  ^tate. 
Reversed  and  remanded. 


ST.  liOUIS.  I.  M.  ft  S.  R.  CO.  T.  BROOM- 
FIELD   et   al. 
(Supreme  Court  of  Arlcansas.     June  8,  1007.) 
L  Appkai^— Questions     Reviewabuc— Con- 

BOUDATIOR  OP  AOIIORS. 

It  ia  only  for  the  purpose  of  correcting  an 
abuse  of  discretion  in  consolidating  cases  that 
the  rulings  of  the  trial  courts  are  reviewable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  3834.] 

2.  Action— CoNBOLinATiON—STATOTOBT   Pbo- 
yisioNS. 

Art  May  11,  1005  (Acts  1005,  p.  798), 
provides  that,  when  causes  of  action  of  a  like 
nature  or  relative  to  the  same  question  are 
pending  Iwfore  any  of  the  circuit  or  chancery 
courts  Of  the  state,  the  court  may  consolidate 
such  causes  when  it  appears  reasonable  to  do 
80.  Held,  that  actions  against  a  railroad  by 
oieDit>ers  of  a  section  crew,  discharged  by  the 
same  employ^  of  defendant  at  the  same  time,  to 
'  recover  wages  and  penalties  thereon  under 
Kirby'g  Dig.  i  6649,  were  properly  consolidated. 

3.  Masteb    and    Servant— Wages— Penalty 
roB    Failube   to   Pat— Btatutobt   Peovi- 

SIOA'S — EVIOENCK. 

Under  KIrby's  Dig.  |  6649,  imposing  a 
penalty  on   railroads,  etc.,  failing  to  pay   the 


wages  of  a  latrarer  within  seven  days  after  his 
discharge,  where,  on  his  discharge,  plaintiff 
agreed  with  defendant  railroad's  foreman  that 
unpaid  wages  due  plaintiff  might  be  paid  the 
latter  at  the  next  pay  day  through  the  account 
of  a  fellow  workman,  plamtiff  was  not  entitled- 
in  an  action  ix-gun  before  such  next  pay  day  tff 
recover  the  statutory  penalty. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §!  83,  103.] 

4.  Same— Instructions. 

_  KIrby's  Dig.  §  6649,  imposes  a  penalty  on 
railroads,  etc.,  failing  to  pay  the  wages  of  a 
laborer  within  seven  days  after  his  discharge. 
Held,  that  where,  in  an  action  a^inst  a  rail- 
road by  laborers  to  recover  unpaid  wages  anB 
the  penalty  thereon,  there  was  evidence  that. 
at  or  before  the  time  plaintiffs  were  discharged 
by  defendant's  section  foreman,  the  latter  told 
them  that  he  himself  had  been  discharged,  and 
also  evidence  that  some  of  plaintiffs  saw  the 
foreman  turn  over  his  time  Dooks  to  his  suc- 
cessor, and  that  all  of  them  knew  that  a  new 
man  had  taken  his  place  from  the  time  of 
plaintiffs'  discharge,  an  instruction  that,  as 
long  as  a  section  foreman  is  transacting  business 
for  a  railroad,  the  presumption  is  that  he  is 
|n  its  employment,  and  that  the  burden  of  prov- 
ing otherwise  is  on  the  railroad,  was  erroneous. 

Appeal  from  Circuit  Court,  Hot  Spring 
County;  Alexander  M.  DufDe,  Judge. 

Action  by  Morris  Broomfleld  and  others 
against  the  St  Louis,  Iron  Mountain  ft  South- 
ern Railroad  Company.  Judgment  for  plain- 
tilFs,  and  defendant  appeals.    Reversed. 

T.  M.  Mehaffy  and  J.  B.  Williams,  for  ap- 
pellant H.  B.  Means  and  R.  S.  Bowers,  for 
appellees. 


HILL,  C.  J.  Morris  Broomfleld,  Harry 
Hill,  Jack  Taylor,  Rufus  Graham,  and  George 
Turner,  laborers  In  a  section  gang  on  ap- 
pellant railroad,  claimed  to  have  been  dis- 
charged on  the  22d  of  December,  1005,  from 
its  service,  and  that  their  wages  remained 
unpaid  for  more  than  seven  days.  They 
brought  suits  in  a  justice  court  for  the  same 
and  penalties,  under  section  6049  of  KIrby's 
Digest  After  Judgment  in  the  Justice  court, 
the  tases  were  appealed  to  the  circuit  court, 
and  there,  upon  motion,  were  consolidated. 
The  trial  resulted  In  separate  verdicts  in 
behalf  of  each  of  the  plaintiffs.  Before  judg- 
ment the  wages  claimed  to  be  due  each  plain- . 
tiff,  except  Morris  Broomfleld,  were  paid,  and 
this  left  only  the  issue  as  to  the  penalties 
for  the  jury.  In  Morris  Broomfleid's  case 
the  issue  whether  there  were  any  wages  due 
him  went  to  the  Jury,  and  they  found  $2.50 
In  his  favor,  and  $247.50  as  penalty.  The 
jury  gave  each  plaintiff  a  verdict  for  $247.50 
penalty,  and  the  railroad  has  appealed  from 
judgments  rendered  on  these  verdicts. 

1.  Prior  to  Act  May  11,  1005  (Acts  1905, 
p.  798),  there  could  be  a  consolidation  of  ac- 
tions only  where  there  were  several  pending 
suits  In  the  court  between  the  same  parties 
on  causes  of  action  which  might  be  joined. 
KIrby's  Dig.  §  6083.  The  court  then,  in  its 
discretion,  might  order  such  suits  to  be  con- 
solidated Into  one  action.  See  construction 
of  this  statute  in  Garahaldi  v.   Wright  62 


Digitized  by 


Google 


134 


104  SOUTHWESTERN  BBPOBTER. 


(Ark. 


Ark.  41G,  12  S.  W.  875,  and  Meehan  t.  Wat- 
son, 65  Ark.  216,  47  S.  W.  109.  The  act  of 
May  11,  1905,  is  as  follows:  "When  causes 
of  action  of  a  like  nature  or  relative  to  tbe 
same  question  are  pending  before  any  of  tbe 
circuit  or  chancery  courts  of  this  state,  the 
court  may  make  such  orders  and  rules  con- 
cerning the  proceedings  therein  as  may  be 
conformable  to  the  usages  of  courts  for  avoid- 
ing unnecessary  costs  or  delay  in  tbe  admin- 
istration of  Justice,  and  may  consolidate  said 
causes  when  it  appears  reasonable  to  do  so." 
']^hl8  is  a  copy  of  section  921  of  tbe  Revised 
Statutes  of  the  United  States  [U.  S.  Comp. 
St  1901,  p.  6S5],  and  said  section,  as  constru- 
ed In  Mutual  Life  Ins.  Co.  v.  Hlllmon,  145  U. 
a  285,  12  Sup.  Ct.  909,  86  L.  Ed.  706,  leaves 
to  tbe  discretion  of  the  trial  court  the  con- 
solidation of  actions  of  like  nature  and 
relating  to  the  same  questions  pending  be- 
fore tbe  court,  without  reference  to  the  Iden- 
tity of  tbe  parties,  and  without  restriction  as 
to  causes  of  action  which  might  be  Joined 
in  tbe  same  suit.  These  actions  grew  out  of 
the  discharge  of  a  section  work  crew  by  the 
same  man  at  the  same  time,  and  were  of  like 
nature,  and  were  relative  to  the  same  matter. 
It  is  only  for  tbe  purpose  of  correcting  an 
abuse  of  discretion  in  consolidating  cases  that 
the  rulings  of  tbe  trial  courts  are  reviewable. 
The  court  finds  no  abuse  of  discretion  in  con- 
solidating these  capes.  In  fact,  the  statute 
seems  to  govern  Just  such  cases  as  these.  In 
order  to  save  a  repetition  of  evidence  and 
an  unnecessary  consumption  of  time  and 
costs  In  actions  depending  upon  the  same, 
or  substantially  tbe  same,  evidence,  or  aris- 
ing out  of  tbe  same  transaction. 

2.  Tbe  testimony  of  Broomfleld  shows  that 
he  Is  not  entitled  to  recover  any  penalty. 
His  testimony  Is  hard  to  understand,  and  Is 
full  of  inconsistent  statements,  which  may 
be  due  to  bis  lack  of  understanding  of  the 
qnestlonB  more  than  anything  else.  He  ap- 
pears to  be  an  Ignorant  negro.  The  sub- 
stance of  bis  testimony  as  gathered  from 
the  record  is  this :  That  he  worked  six  days 
for  the  company  as  section  band  in  Novem- 
ber, and  when  be  received  his  pay  for  his 
November  work,  about  the  18th  of  December, 
he  received  pay  for  only  four  days,  leaving 
him  due  $2.60  (or  two  days'  work  at  $1.26 
per  day ;  that  he  spoke  to  his  foreman  about 
tbe  error,  and  tbe  foreman  promised  to  cor- 
rect It,  and  said  that  be  would  turn  the  ad- 
ditional $2.50  due  him  into  the  time  of  one 
Turner,  a  fellow  workman  of  bis,  and  that 
It  would  be  paid  through  Turner's  account 
at  tbe  next  pay  day.  To  this  Broomfleld 
agreed.  It  Is  impossible  to  determine  def- 
initely from  tbe  evidence  whether  this  agree- 
ment was  made  at  tbe  time  that  he  received 
bis  pay  on  tbe  l8th  of  December,  or  whether 
It  was  made  at  the  time  of  bla  discharge  on 
tbe  22d  of  December.  But,  In  either  event, 
these  facts  would  not  render  the  company 
liable  for  a  penalty  under  section  6649.  This 
section  contemplates  a  penalty  for  the  non- 


payment of  wages  due  at  the  time  of  dis- 
charge at  the  place  requested  and  within  tbe 
time  designated  in  the  statute.  Under  tbe 
agreement  of  Broomfleld  and  the  foreman, 
the  overlooked  balance  of  his  wages  was  not 
due  until  tbe  next  pay  day,  about  the  18th  of 
January,  and  was  then  payable  in  Turner's 
accouut  at  the  place  Turner's  account  was 
payable.  Suit  was  filed  in  the  Justice  court 
on  the  6tb  of  January.  Broomfield's  testi- 
mony thus  shows  that  be  was  not  entitled 
to  receive  tbe  statutory  penalty.  See  Wis- 
consin &  Ark.  L.  C!o.  T.  Reaves,  102  8.  W. 
206.  Tbe  question  as  to  whether  any  wages 
-were  due  blm  was  submitted  to  the  Jury,  and 
they  found  In  his  favor.  Therefore  tbe  Judg 
ment  in  his  case  may  be  affirmed  for  $2.60, 
with  interest  from  January  18,  1906,  and  re- 
versed as  to  the  penalty. 

Turner  testified  that  on  tbe  morning  of 
the  22d  of  December  the  foreman  of  tbe  gang, 
one  Ferguson,  came  to  where  they  were  about 
to  go  to  work  and  said,  "I  am  fired,  and  I 
am  going  to  fire  you  all  this  morning."  Tay- 
lor says  that  he  was  discharged  at  tbe  same 
time  that  Hill  and  Turner  were,  but  does 
not  give  this  coiTversatlon ;  nor  does  he  con- 
tradict it  Graham  says  that  he  did  not  bear 
tbe  foreman  say  that  he  was  discharged ;  but 
he  knew  that  be  left  that  day,  and  another 
man  took  his  place,  and  a  few  days  later  tbe 
foreman  told  him  of  being  discharged.  Turn- 
er and  Hill  both  testified  thst  another  man 
took  the  foreman's  place  at  once,  and  that 
Ferguson  turned  bis  book  containing  the 
time  of  the  men  over  to  his  successor,  and 
that  Ihls  was  done  at  the  time  of  tbeir  dis- 
charge. These  men,  when  discharged,  all 
told  Ferguson  that  they  wanted  tbeir  money 
payable  at  Malvern,  and  they  called  upon 
the  station  agent  at  Malvern  within  seven 
days  after  this,  and  frequently  thereafter,  for 
it,  but  did  not  receive  it  The  case  turns 
upon  whether  Ferguson  was  competent  to 
discharge  these  men  at  tbe  time  that  they 
claim  be  did,  and  whether  tbe  request  made 
of  him  to  have  tbeir  money  sent  to  the  sta- 
tion agent  at  Malvern  brings  their  case  with- 
in said  section  6649  of  Kirby's  Digest  en- 
titling them  to  penalties  for  not  receiving 
their  money  within  seven  days  after  dis- 
charge. If  be  was  foreman  at  that  time, 
and  they  made  the  request  as  they  testified, 
they  are  entitled  to  their  penalties.  If  he 
was  not,  tbe  company  was  not  bound  either 
by  bis  discbarge  of  them  or  the  request  of 
these  men  to  blm  that  tbeir  money  be  sent 
to  them  at  Malvern.  The  court  sent  that 
question  of  fact  to  the  Jury  In  tbe  sixth 
instruction.  Possibly  there  was  evidence 
enough  In  the  case  to  Justify  It  being  sent  to 
tbe  Jury.  Some  of  the  Judges  think  so.  But 
it  Is  not  necessary  to  determine  that  quen- 
tlon,  because  a  new  trial  must  be  had  on  ac- 
count of  an  error  in  giving  the  first  instruc- 
tion, and  on  the  new  trial  it  is  likely  that  tlie 
case  will  be  more  thoroughly  developed. 
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Tbe  flnt  Instrnctlon  1b  as  follows:  "Tbe 
coart  instructs  tbe  Jury  that,  as  long  as  a 
section  foreman  is  transacting  business  for 
tbe  railroad  company,  tbe  presumption  Is 
tbat  be  Is  in  tbe  employment  of  tbe  company, 
and  tbe  burden  is  upon  tbe  company  to  sbow 
tbat  be  Is  not  in  tbeir  employ."  In  tbe  ab> 
sence  of  uncontradicted  evidence  of  tbe  dis- 
cbarge of  tbe  foreman,  and  tbe  presence  of 
evidence  tbat  be  did  transact  business  for  tbe 
company  in  tbat  capacity,  tbls  instruction 
would  be  correct  But  under  tbe  facts  here 
it  Is  not  correct  Some  of  tbe  plaintiffs 
tbemselres  testified  that  he  told  them,  before 
or  at  tbe  time  of  their  discharge,  that  be 
was  discharged  himself,  and  in  the  face  of 
his  statements  they  had  no  right  to  rely  on  a 
presumption  to  tbe  contrary.  Some  of  tbem 
saw  him  turn  over  bis  time  books  to  bis 
successor,  and  all  of  tbem  knew  tbat  a  new 
man  bad  taken  bis  place  from  tbe  time  of 
tbeIr  discharge.  In  tbe  face  of  tbls  evidence 
on  part  of  plaintiffs  themselves,  there  is  no 
room  fbr  a  presumption  being  indulged  tbat 
be  was  still  acting  for  the  company,  and 
tbrowlng  upon  It  the  burden  of  proving  that 
be  was  not  in  Its  employ.  When  tbe  fore- 
man told  bis  crew  tbat  be  was  discharged, 
certainly  tbey  should  bare  known  that  he  had 
no  more  authority  to  discharge  tbem  or  in 
any  way  act  further  as  foreman. 

For  tbe  errors  Indicated,  tbe  Judgment  Is 
reversed,  and  tbe  case  as  to  Turner, '  Hill, 
Tay;lor,  and  Graham  remanded  for  a  new 
trUU. 


TU'l'l'LB  V.  STATB. 
(Supreme  Court  of  Arkansas.    June  24,  1907.) 

1.  CanfiNAi.  Law  —  Appbal  —  Habmless  Eb- 
KOB— iNSTBUCTiONS— Rape. 

In  a  prosecution  for  assaulting  an  11  year 
old  girl  with  intent  to  commit  rape,  instruc- 
tions requiring  the  jury  to  find,  in  order  to  con- 
vict, that  at  the  time  of  the  assault  defendant 
intended  to  have  intercourse  with  the  child  by 
force  and  against  her  will,  were  harmless  errors 
as  to  the  accused. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Crimbial  Law,  |  8160.J 

2.  SAinS— SUFFTCIEKCT     OP    EVIDENCE    UNDBB 

Brboneous  Instbuotiorb. 

If  the  evidence  was  sufficient  to  convict 
nnder  tbe  law,  it  would  sustain  a  conviction, 
even  though  it  were  not  sufiicient  to  convict 
under  erroneous  instmctions  placing  an  unneces- 
sary bnrden  on  the  state. 

3.  Rape— AssAiTLT  with  Iw teht— S  u  rwwixs  - 

CT   OF  EVIDBNCS. 

In  a  prosecution  for  assault  with  intent  to 
Tape,  evidence  considered,  and  held  sufficient  to 
sustain  a  conviction. 

4.  Cbixinai.  Law— Trial  — Misconduct  op 
CoDBi  IN  Reuabks  to  Dependant's  Coun- 


In  a  criminal  prosecution,  where  there  was 
no  lack  of  evidence  to  support  a  conviction, 
impatient  and  improper  remarks  of  the  court 
to  defendant's  counsel  will  not  warrant  a  re- 
versal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  Vi,  Criminal  Law,  S  8127.] 


Appeal  from  Circuit  Court,  Benton  County; 
J.  S.  Maples,  Judge. 

Sam'  Tq^tle  was  convicted  of  assault  wltb 
intent  to  rape,  and  appeals.    Affirmed.  ' 

R.  F.  Forrest  and  McGIlI  &  Llndsey,  for 
appellant.  Wm.  F.  Kirby,  Atty.  Gen.,  and 
Danl.  Taylor,  Asst  Atty.  Gen.,  for  the  State. 

HILL,  C.  J.  Tattle  was  indicted  and  con- 
victed of  tbe  crime  of  assault  wltb  intent  to 
rape,  and  was  sentenced  to  four  years  in  tbe 
penitentiary,  and  has  appealed. 

1.  Tbe  case  developed  on  the  part  of  tbe 
state.  Id  brief,  was  tbls :  Tuttle  enticed  Ella 
Collyer,  a  little  girl  of  11  years  of  age,  Into 
his  water-closet  which  was  In  his  back  yard 
In  tbe  town  of  Si  loam  Springs.  After  getting 
her  In  there  be  locked  tbe  door  and  made 
Indecent  proposals  to  ber,  placed  his  band 
under  ber  dress,  and  prepared  himself  to 
have  sexual  Intercourse  wltb  ber.  The  child 
objected  to  bis  advances,  and  began  crying 
and  screaming.  Wben  she  did  so,  be  peeped 
out  and  saw  two  or  three  of  the  neighbor 
women  close  by,  and  tben  he  desisted  in  his 
attempt  and  after  partially  buttoning  up  his 
pants  came  out  of  tbe  closet,  leaving  tbe  child 
In  there,  but  shortly  afterwards  let  ber  out 
It  seems  tbat  one  of  tbe  neighbor  ladles  saw 
him  follow  tbe  little  girl  In  tbe  closet  and 
close  the  door,  and  becoming  suspicious  she 
called  upon  another  neighbor,  and  together 
tbey  went  after  tbe  nearest  man  (In  the  mean- 
time having  met  another  lady,  who  Joined 
tbem),  to  have  blm  open  tbe  closet  and  save 
tbe  little  girl  from  what  seemed  to  tbem 
Impending  ruin.  As  these  ladles  got  near 
tbe  closet,  they  beard  Ella  making  some 
noise,  as  one  expressed  It  like  a  child  cry- 
ing. After  Tuttle  came  out  of  tbe  closet  be 
denied  that  tbe  child  was  In  there.  When 
be  let  ber  out  at  tbe  Insistence  of  one  of  tbe 
ladles,  she  was  excited  and  crying.  In  fact, 
Tuttle's  testimony  Is  Inconsistent  and  Im- 
probable in  Itself,  and  In  contradiction  In 
material  parts  wltb  tbat  of  tbe  tbree  ladles 
and  the  one  man  who  were  Immediately  up- 
on tbe  scene.  The  court  Instructed  tbe  Jury 
tbat,  before  they  were  authorized  to  convict 
tbat  they  must  find  that  Tuttle  made  a  feloni- 
ous assault  upon  Ella  Collyer,  and  tbat  at 
the  time  be  assaulted  ber  be  intended  to 
ravish  and  carnally  know  her  against  ber 
will.  In  another  Instruction,  the  court  told 
tbe  Jury  that  before  they  could  convlpt  the 
defendant  tbey  must  find  that  he  made  an 
assault  upon  the  child,  and  at  the  time  of 
such  assault  be  Intended  to  have  sexual  in- 
tercourse with  her  forcibly  and  against  her 
will.  This  was  putting  a  greater  burden  up- 
on the  state  than  tbe  law  called  upon  It  to 
bear  In  order  to  secure  conviction.  Tbe  law 
of  rape  upon  a  child  under  12  years  of  age 
and  over  10  years  Is  declared  In  Coates  v. 
State,  50  Ark.  3.30,  7  S.  W.  304,  and  repeated 
In  Warner  v.  State,  64  Ark.  660,  17  S.  W.  6, 
and  reiterated  in  Hammona  v.  State,  73  Ark. 
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495,  84  &  W.  718,  68  L.  R.  A.  234,  108  Am. 
St  Rep.  66.  The  law  presumes  a  child  under 
12  is  too  young  to  give  her  consent  to  the 
sexual  act,  and  carnal  knowledge  of  sucb  a 
child  Is,  rape.  When  she  ig  over  10  and  un- 
der 12  the  law  presumes  that  she  Is,  by  rea- 
son of  her  tender  years,  incapable  of  con- 
senting; but  this  presumption  Is  only  prima 
facie,  and  may  be  oyercome  by  proof  to  the 
contrary.  And  if  she  is  proved  to  have  an 
understanding  of  the  act,  and  consents  to  It, 
then  it  is  not  rape,  but  carnal  abuse.  In 
this  case  there  Is  no  evidence  that  the  child 
appreciated  the  nature  of  the  act  In  fact, 
her  testimony  would  indicate  that  she  did 
not.  She  merely  had  some  Intuitive  knowl- 
edge that  what  he  was  about  to  do  was 
wrong,  and  her  testimony  oa  this  point  is 
not  disputed,  as  the  defendant's  defense  was 
a  denial  of  any  effort  or  attempt  to  have  any 
intercourse  with  her.  Therefore  it  was  im- 
necessary  for  the  court  to  put  upon  the  state 
the  burden  of  proving  that  the  sexual  act 
would  have  to  be  forcible  and  against  her 
will  in  order  to  constitute  rape.  But  this 
was  an  error  in  favor  of  the  appellant,  and 
could  not  have  been  prejudicial  to  him,  and  he 
does  not  complain  of  the  instructions,  but 
insists  that  the  evidence  is  not  sufficient  un- 
der the  instructions.  This  is  true,  but  the 
evidence  is  amply  sufficient  under  the  law. 
The  court  merely  placed  upon  the  state  more 
proof  than  was  required,  and  the  state  did 
prove  all  that  the  law  required,  and  more. 
If  the  Jury  bad  believed  the  defendant's 
story,  there  would  have  been  an  acquittal ; 
but,  as  they  have  disl)elleved  It  and  accepted 
as  facts  the  testimony  of  the  state,  then  the 
duty  of  this  court  is  to  decide  whether  the 
state's  evidence  is  sufficient  to  sustain  the 
verdict,  and,  as  Indicated,  It  Is  entirely  suffi- 
cient Moreover,  the  child  testified  that  she 
did  not  consent.  On  this  point  she  was  quite 
positive,  and  she  was  corroborated  by  the 
ladles,  who  beard  her  crying  while  imprison- 
ed in  the  closet  and  her  excited  and  distress- 
ed condition  when  released.  The  law  of  at- 
tempt to  commit  rape  Is  considered  In  Ander- 
son V.  State,  77  Ark.  87,  90  S.  W.  84(i,  and  this 
definition  of  assault  by  Clilef  Justice  Roberts 
of  Texas  was  approved :  "In  .every  assault 
there  must  be  an  intention  to  injure,  coupled 
with  an  act  which  must  at  least  be  the  be- 
ginning of  the  attempt  to  Injure  them,  and 
not  an  act  of  preparation  for  some  contem- 
plated Injury  that  may  afterwards  be  In- 
flicted." Applying  this  principle  to  the  facts 
here,  every  element  to  constitute  the  crime 
is  present  There  was  a  physical  assault, 
which  was  evidently  the  beginning  of  the  at- 
tempt to  have  carnal  intercourse  with  the 
girl,  and  not  a  mere  act  of  preparation  for 
some  matter  contemplated  in  future. 
■  2.  When  the  attorney  for  appellant  was 
cross-examining  Ella  Collyer,  be  asked  her 
who  was  the  first  person  that  she  told  these 
things  to,  and  she  answered  Mrs.  Bartell. 
Then  he  asked  her  who  was  the  next  person, 


"when  the  court  stated  In  the  presence  and 
hearing  of  the  Jury  that  he  could  not  see  tlie 
object  of  sucb  testimony,  and  that  he  was 
not  going  to  sit  there  and  have  the  witness 
cross-examined  three  hours,  when  five  min- 
utes would  be  enough."  In  another  ruling 
the  Judge  made,  he  used  this  language  to  ap- 
pellant's counsel:  "That  Is  not  the  rule  of 
evidence,  and  not  the  law,  and  never  was  the 
law,  and  you  know  it"  Objection  was  made 
to  these  remarks,  and  counsel  for  appellant 
asked  that  the  stenographer  have  time  to 
take  them  all  down,  and  have  bis  exceptions 
noted,  as  the  stenographer  had  not  been  able 
to  get  them  all  down.  The  Judge  replied: 
"You  can  reduce  them  to  writing  hereafter 
and  not  take  up  the  time  of  the  court  Tour 
exceptions  are  noted.  This  is  not  a  back- 
woods Justice  court  and  I  will  not  take  up 
the  time  of  the  court  with  such  questions." 
Other  remarks  were  excepted  to,  but  the<*e 
present  the  point  In  Issue.  There  Is  a  re- 
ciprocal duty  between  court  and  counsel  to 
treat  each  other  with  fairness,  courtesy,  and 
consideration.  And  this  duty  is  not  less  upon 
the  court  than  it  Is  upon  counsel.  The  Texas 
Civil  Court  of  Appeals  well  says:  "An  at- 
torney at  law  is  an  officer  of  the  court,  and 
as  such  Is  under  special  obligation  to  be  con- 
siderate and  respectful  in  bis  conduct  and 
communications  to  the  court  .or  Judge.  He 
is  also  as  such  officer  entitled  to  such  treat- 
ment from  the  trial  Judge  that  the  Interest 
of  his  client  will  not  be  prejudiced.  Tbe 
trial  Judge  Is  vested  with  large  discretion  in 
tbe  conduct  of  the  trial  of  causes,  and  an 
appellate  court  win  not  interfere  to  control 
the  exercise  of  such  discretion,  unless  there 
has  been  an  abuse  or  most  unwise  use  there- 
of. 21  Enc.  PI.  &  Prac.  pp.  974,  975.  It 
must  be  conceded  that  the  standing  and  repu- 
tation of  counsel  for  fairness  and  honorable 
conduct  and  his  real  or  apparent  standing 
with  the  court  has  great  weight  vrltb  the 
Jury  In  determining  the  Importance  to  be  at- 
tached to  the '  evidence  introduced  by  such 
attorney,  as  well  as  to  bis  argument  In  dla- 
cuRSIug  such  evidence.  If  the  Jury  be  of 
opinion  that  the  counsel  is  a  man,  wtio,  in 
tbe  defense  of  a  suit,  would  resort  to  ques- 
tionable and  dishonorable  methods  to  gain 
advantage,  they  would  naturally  expect  the 
same  conduct  in  the  presentation  of  the  evi- 
dence and  in  tbe  argument  of  the  case."  Dal- 
las Con.  Elec.  St  Ry.  Co.  v.  McAllister,  90 
S.  W.  933.  See  Sharp  v.  State,  61  Ark.  147, 
10  S.  W.  228,  14  Am.  St  Rep.  27.  It  is  mani- 
fest that  the  above-quoted  remarks  of  the 
trial  Judge  were  Improper,  and  the  record 
discloses  no  conduct  of  appellant's  counsel 
tending  to  excuse  impatience  or  hasty  speech. 
The  counsel  was  painstakingly  and  properly 
and  In  a  respectful  and  courteous  manner 
trying  to  break  the  force  of  the  state's  case 
ngalnst  his  client  and  save  exceptions  to  ad- 
verse rulings.  This  was  his  duty,  and  the 
court's  rulings  should  bare  been  made  with- 
out these  reflections  on  counsel  or  his  con* 
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dnct  of  the  defense.  Bnt  judgments  must  not 
be  reversed  unless  tbe  errors  of  the  trial 
court  worked  to  the  prejadlce  of  the  losing 
par^.  The  evidence  must  be  looked  to  to 
ascertain  whether  the  verdict  Is  responsive 
to  it  or  to  extraneous  matters.  The  state's 
case  was  made  by  the  little  girl,  whose  story 
was  consistent  In  Itself,  uncontradicted  In 
any  material  manner,  except  by  appellant, 
and  corroborated  from  the  very  beginning  of 
tbe  occurrence  to  its  end- by  tbe  three  disin- 
terested ladles  and  by  various  other  witness- 
es; while  appellant's  story  totally  lacks  cor- 
roboration. 

An  objection  was  made  to  tbe  court  limit- 
ing the  argument  to  tbe  jury  to  a  half  hour, 
tbe  appellant's  counsel  insisting  that  he  could 
not  properly  present  the  case  in  that  time; 
bnt  no  exception  was  saved  to  the  ruling,  and 
bence  It  is  not  a  matter  of  review  here ;  but, 
for  tbe  I>enefit  of  future  trials,  the  court  will 
exiiress  its  opinion  upon  It.  This  was  a  se- 
rious charge  against  a  man  who  had  attained 
a  good  character  In  his  community.  There 
were  13  witnesses  examined,  some  of  them 
at  great  length,  and  the  instructions  covered 
three  pagee  of  typewritten  matter.  To  prop- 
erly comment  upon  the  law  and  the  facts,  a 
balf  hour  was  unreasonably  short  It  is  the 
duty  of  the  trial  Jndge  to  limit  arguments 
ao  that  the  time  of  tbe  court  will  not  be  un- 
necessarily consumed;  but  it  is  the  right  of 
litigants,  especially  those  accused  of  crime 
where  their  lives  or  liberty  are  in  Jeopardy, 
to  have  their  connsel  argue  tbe  law  and  facts 
to  tbe  Jury.  In  order  for  this  right  to  be  of 
'value,  sufficient  time  must  be  given  connsel 
to  properly  and  fully  present  their  case  to 
the  Jury.  This,  like  all  other  matters  in  tbe 
conduct  of  a  trial,  is  in  the  sound  discretion 
of  the  Judge,  and  there  will  not  be  a  reversal 
nnless  there  is  prejudice  resulting  to  the  de- 
fendant because  of  an  abuse  of  such  discre- 
tion. 

Tbe  conrt  is  convinced  that  tbe  verdict  is 
responsive  to  tbe  evidence,  and  not  to  any 
extraneous  matter. 

Judgment  is  affirmed. 


BARRY-WBHMILLER    MACHINERY    CO. 

V.  THOMPSON. 

(Sopreme  Conrt  of  Arkansas.     May  20,   1907. 

On  Rehearing,  July  16,  1007.) 

1.  APPCAL— ResEBVATION  IN  LoWEB  COUBT  OF 

GaoTmos   of   Review— Matters  Not  Pbk- 

BEJfTED    OB    CONSIDEBED. 

Where  plaintiff  failed  to  appropriately  raise 
below  the  question  of  defendant's  right  to 
connterclaim  against  the  cauce  of  action  aet 
forth  in  the  complaint,  the  question  cannot  be 
considered  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vd.  2,  Appeal  and  Error,  ig  1018,  1079.] 

2,  EIviDENCB   —   Paboi.   Evidence   to   Vast 
Wbittkh    Contbact— Sales— Pabol    Wab- 

RA.-^Ty. 

Where  a  written  contract  for  the  pnrchase 
of  machinery  was  complete  and  entirely  free 
from  ambiguity,  and  it  was  not  contended  that 


any  false  or  fraudulent  representations  were 
made  to  procure  its  execution,  the  purchaser 
cannot  claim  a  breach  of  a  parol  warranty  con- 
cerning the  capacity  of  the  machinery. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  f  1790.] 

8.  Sales— Bbeach    or   Wabbantt— Measubx 
or  Dauaobs. 

In  an  action  for  the  purchase  price  of  grain 
elevator  machinery,  it  was  error  to  allow  de- 
fendant to  show  the  extra  expense  incurred  in 
operating  the  hopper  because  of  its  incapacity, 
since  the  measure  of  damages  was  the  difference 
between  the  cost  of  the  hopper  to  be  furnished 
according  to  contract  and  the  one  actually  fur- 
nished, and  not  the  difference  in  cost  in  operat- 
ing it  because  of  its  incapacity. 

Appeal  from  Circuit  Court,  Miller  County; 
Joel  D.  Conway,  Judge. 

Action  by  the  Barry-WehmiUer  Machinery 
Company  against  Floyd  Thompson  for  the 
purchase  price  of  goods  sold  and  delivered. 
Action  instituted  In  tbe  Justice  court  and  ap- 
pealed to  the  circuit  court,  where  Judgment 
was  rendered  for  defendant,  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 

W.  H.  Arnold  and  Will  Steel,  for  appel- 
lant.   L.  A.  Byrne,  for  appellee 

Mcculloch,  J.  This  is  an  action  In- 
stituted by  appellant  before  a  Justice  of  the 
peace  against  appellee  to  recover  tbe  sum  of 
$62.44  on  account  for  the  price  of  a  pulley 
and  belt,  which,-  it  is  alleged,  bad  been  sold 
and  delivered  on  March  8, 1904.  The  defend- 
ant answered,  denying  said  Indebtedness,  and 
alleging  that  plaintiff  had  furnished  said  ar- 
ticles pursuant  to  the  terms  of  a  contract 
previously  entered  into  between  the  parties, 
whereby  tbe  plaintiff  agreed  to  furnish  to  de- 
fendant certain  elevator  machinery,  including 
all  necessary  belts  and  pulleys,  for  the  snm 
and  price  of  $1,600,  which  the  defendant  bad 
paid  in  full.  The  defendant  also  filed  a 
counterclaim  against  the  plaintiff  for  dam- 
ages alleged  to  have  been  sustained  by  rea- 
son of  a  breach  of  plaintiff's  guaranty  of 
the  machinery  furnished  by  it  under  said  con- 
tract; and  also  for  the  value  of  certain  ar- 
ticles of  machinery,  which,  it  is  alleged,  the 
plaintiff  failed  to  furnish  as  required  by  the 
contract.  Tbe  case  was  carried  by  appeal  to 
the  circuit  court,  where  a  trial  before  a  Jury 
resulted  in  a  verdict  and  Judgment  in  favor 
of  the  defendant  for  tbe  sum  of  $201,  and  the 
plaintiff  appealed  to  this  court 

Tbe  defendant  Introduced  in  evidence  the 
contract,  whereby  the  plaintiff  agreed  to  fur- 
nish to  defendant,  for  tbe  price  of  $1,500,  the 
machinery  and  supplies  for  an  elevator  to  be 
built  at  Shreveport  La.  Tbe  contract  con- 
tained the  following  clause:  "In  addition  to 
tKe  above,  the  party  of  the  first  part  propoms 
to  furnish  to  the  party  of  the  second  part  all 
necessary  elevator  belts,  belts,  pulleys  and 
shafting  not  mentioned  herein,  to  put  into 
running  operation  the  elevators  and  macliln- 
ery  de8cril)ed  above.  This  clause  Is  added 
from  the  fact  that  some  of  the  articles  men- 
tioned may  not  be  enough  to  do  what  Is  in- 
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traded.**  The  testimony  was  conflicting  as 
to  -whether  or  not  the  belt  and  pulley  fell 
within  the  terms  of  the  original  contract. 
The  defendant  testified  that  these  articles 
were  essential  to  the  operation  of  the  eleva- 
tor, and  therefore  fell  within  the  terms  of 
the  contract;  but  a  witness  introduced  by 
plaintiff  testified  that  the  articles  were  not 
within  the  terms  of  the  contract  and  were 
sold  and  delivered  to  defendant  at  his  Bi)eclal 
request  several  months  after  the  elevator  was 
installed  and  put  into  operation.  We  are 
unable  to  determine,  with  any  degree  of  cer- 
tainty, whether  the  Jury  found  in  favor  of  or 
adversely  to  the  plalntifF  on  the  account,  as 
the  verdict  is  a  general  one  for  $201  in  favor 
of  the  defendant,  and  Ic  does  not  appear 
whether  or  not  the  Jury  allowed  the  amount 
of  the  account  and  deducted  it  from  the 
amount  of  damages  assessed.  The  correct- 
ness qf  the  verdict  must  therefore  depend 
upon  the  question  whether  It  was  proper  to 
submit  the  counterclaim  of  defendant  to  the 
Jury. 

The  action  mstltuted  by  the  plalntifT  was 
not,  it  will  be  seen,  upon  the  original  con- 
tract entered  into  on  December  7,  1903,  for 
the  elevator  machinery  and  supplies.  The 
plaintiff  denied  any  obligation  on  its  part  to 
furnish  the  belt  and  pulley  under  the  con- 
tract, and  claimed  that  the  sale  and  delivery 
of  those  articles  was  the  subject  of  a  subse- 
quent independent  contract.  The  statute  pro- 
vides that  a  counterclaim  "must  be  a  cause 
of  action  in  favor  of  the  defendants,  or  some 
of  them,  against  the  plaintlfTs,  or  some  of 
them,  arising  out  of  the  contract  of  transac- 
tions set  forth  In  the  complaint  as  the  founda- 
tion of  the  plaintiff's  claim  or  connected  with 
the  subject  of  the  acUon."  Kirby's  Dig.  i 
6098.  The  statute  Is  so  plain  that  It  needs 
no  elucidation  and  has  frequently  been  ap- 
plied by  this  court  according  to  the  obvious  In- 
tent of  the  lawmakers.  Plisbury  v.  McNally, 
22  Ark.  409 ;  Bloom  v.  Lehman,  27  Ark.  489; 
White  V.  Beagan,  32  Ark.  282;  Hudson  v. 
Snipes,  40  Ark.  75;  Chandler  v.  Lazarus,  55 
Ark.  312,  18  S.  W.  181;  Matthews  v.  Weller, 
57  Ark.  006,  22  S.  W.  569;  Hays  v.  McLaIn, 
66  Ark.  400,  60  S.  W.  1006.  The  right  of  a 
defendant  to  counterclaim  must  be  tested  by 
the  nature  of  the  cause  of  action  set  forth 
In  the  complaint  of  the  plaintiff.  He  cannot 
place  his  own  construction  upon  the  plaintiff's 
cause  of  action,  which  is  not  warranted  by 
the  allegations  of  the  complaint  so  as  to 
open  up  a  way  for  his  counterclaim.  The 
plaintiff  sues  upon  an  account  for  articles  al- 
leged to  have  been  sold  and  delivered  on 
March  8,  1904,  and  the  defendant  seeks  to 
counterclaim  by  reason  of  damages  resulting 
from  an  alleged  failure  of  plaintiff  to  perform 
a  contract  executed  on  December  7,  1003,  con- 
cerning the  sale  of  elevator  machinery.  The 
contracts  and  transactions  were,  according  to 
the  plaintiffs  contention,  separate  and  dis- 
tinct from  each  other,  and  a  liability  result- 
4ng  from  one  cannot  be  made  the  subject- 


matter  of  a  counterclaim.  Tbia  does  not 
mean,  however,  that  the  defendant  cannot, 
regardless  of  the  plaintiff's  contention,  show 
by  way  of  defense  against  the  claim  set 
forth  In  the  complaint  that  the  articles  men- 
tioned were  not  the  subject  of  a  separate  con- 
tract or -transaction,  but  were  embraced  la 
the  terms  of  the  original  contract;  nor  that 
the  defendant  may  not  set  off,  against  the 
plaintiff's  account,  a  claim  arising  out  of 
another  contract  between  them. 
Reversed  and  remanded. 

On  Bebearlng. 

Our  attention  Is  called,  on  the  petition  fOr 
rehearing,  to  the  tact  that  appellant  failed 
to  appropriately  raise  below  the  question  of 
appellee's  right  to  counterclaim  against  the 
cause  of  action  set  forth  In  the  complaint 
On  examination  of  the  record  we  find  this 
to  be  true.  The  conclusion  which  we  reached 
on  that  question  on  the  former  hearing  led 
to  a  reversal,  and  we  failed,  on  that  account, 
to  consider  other  questions  presented.  It  be- 
comes necessary  now  for  us  to  do  so. 

The  original  contract  between  the  parties, 
whereby  appellant  agreed  to  furnish  to  appel- 
lee the  elevator  machinery,  was  complete  in 
itself  and  contained  a  description  of  each 
Item  of  machinery  to  be  furnished.  The  spec- 
ifications attached  to  the  contract  mentioned 
the  number  and  sizes  of  the  articles  to  be 
furnished,  but  made  no  mention  of  the  capac- 
ity of  the  machinery,  except  as  to  one  item, 
viz.,  the  hopper  to  the  scales.  Appellee  was 
allowed,  over  appellant's  objection,  to  give 
testimony  in  his  own  behalf  tending  to  es- ' 
tablisb  a  verbal  warranty  as  to  the  capacity 
of  the  elevator,  or  representations  from  which 
a  warranty  would  be  implied.  This  was  in- 
competent "Antecedent  propositions,  corre- 
spondence, prior  writings,  as  well  as  oral 
statements  and  representations,  are  deemed 
to  be  merged  Into  the  written  contract  which 
concerns  the  subject-matter  of  such  antece- 
dent negotiations  when  it  is  free  of  ambiguity 
and  complete."  Lower  v.  Hlekman  (Ark.) 
97  8.  W.  681;  Johnson  v.  Hughes  (Ark.) 
103  S.  W.  184;  Seltz  v.  Brewers'  Refrigerat- 
ing Mach.  (30.,  141  U.  S.  510, 12  Sup.  Ct  46,  35 
L.  Ed.  837.  The  contract  between  the  par- 
ties was  complete  and  entirely  free  from  am- 
biguity, and  it  was  not  contended  that  any 
false  or  fraudulent  representations  were  made 
to  procure  its  execution.  The  testimony  in 
question  did  not  tend  to  establish  a  false  and 
fraudulent  misrepresentation,  and  it  was  in- 
competent to  Ingraft  a  warranty  upon  the 
written  contract  or  to  supplement  the  written 
contract  with  an  oral  warranty. 

Error  of  the  court  Is  also  assigned  in  al- 
lowing appellee  to  testify  concerning  the  ca- 
pacity of  the  hopper  to  the  scales,  that  it 
was  necessary  to  hire  an  extra  hand  on  ac- 
count of  the  lack  of  fall  capacity  of  tlie 
hoi)per,  and  to  make  the  following  statement: 
"I  claim  |85  difference.  I  wouldn't  have  had 
the  scales  in  the  manner  they  were  put  up." 
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The  mesBiire  of  damages  was  not  the  differ- 
ence hi  cost  of  operating  the  machinery  on 
account  of  the  Incapacity  of  the  acalea,  bat 
It  was  the  dUFerence  between  the  cost  of  the 
hopper  to  be  furnished  according  to  contract, 
and  the  one  actually  furnished,  or,  If  the 
one  famished  was  not  fit  for  practical  use 
with  the  other  machinery,  the  cost  of  pro- 
curing another  hopper  of  the  capacity  stated 
in  the  contract 

These  errors  call  for  a  reversal  of  the  judg- 
ment, BO  the  petition  for  rehearing  la  denied. 


GANNON  et  al.  r.  MOORB  et  al. 
<Supreme  Court  of  Arkansas.  '  June  10,  1907.) 

1.  Advebsc    Possession— Coi/>b    of   TiTue— 
Void  Tax  Dbkd. 

A  tax  deed  void  for  insufficiency  of  the  de- 
fscription,  "part  of"  a  certain  section,  does  not 
constitute  color  of  title. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  H  462,  464.] 

2.  Taxatiow— Tax  Deed— Grantees. 

One  purchasing  land  at  tax  sale  and  re- 
ceiving a  certificate  of  purchase  having  died  be- 
fore issuance  of  the  deed,  it  is  properly  execut- 
pd  to  his  widow  and  heirs,  in  whom  his  interest 
in  the  land  vested,  subject  to  rights  of  hig  cred- 
itors. 

5.  Samb— Tax  Deed— Limitations. 

Though  a  tax  deed  erroneously  describes  in 
the  reciting  clause  land  offered  for  sale  and  sold, 
<iO  tiiat  the  deed  does  not,  as  required  by  Kir- 
by"*  Dig.  S  7103,  recite  that  the  land  conveyed 
was  sold  for  taxes,  yet  the  land  conveyed,  as 
ilescrilied  in  the  granting  clause,  being  that  sold, 
■IS  shown  by  the  certificate  of  purchase,  on 
which  the  deed  was  based,  the  deed  is  sufficient 
to  enable  the  grantees  to  acquire  title  by  ad- 
verse possession,  under  section  ."^OGl,  barring  ac- 
ti<m  for  recovery  of  land  against  persons  holding 
it  by  virtue  of  a  purchase  thereof  at  tax  sale, 
unless  plaintiff  was  seized  or  possessed  of  it 
within  two  years. 

4.    HOVKSTEAD. 

A  homestead  may  be  acquired  in  land  held 
by  husbcuid  and  wife  jointly  or  as  tenants  by 
entireties. 

SSd.  Note.— For  cases  In  point,  see  Cent  Dig. 
25,  Homestead.  §  121,] 

6.  Taxation— Possession   Under  Tax   Sale 
— Action  to  Recoveb — Limitations. 

Where  a  widow  dies  leaving  ctiildren.  and 
the  property  owned  by  her,  which  was  her  home 
when  she  died,  and  in  which  her  minor  children 
have  a  home^itead  estate,  each  so  long  as  he  is 
a  minor,  is  sold  for  taxes,  the  limitation  of  two 
years,  prescribed  by  Kirby's  Dig.  g  5061,  for 
action  for  recovery  of  land  against  persons  hold- 
ing it  by  virtue  of  a  purchase  at  tox  sale,  does 
n(^  commence  to  run  against  those  claiming  as 
heirs  of  deceased  till  there  is  no  longer  a  minor 
child;  they  having  no  right  of  possession  as 
beirs  till  that  time. 

6.  Limitation  or  AonoRS  — Amendment  or 

Complaint. 

There  is  not  a  change  of  cause  of  action, 
by  amendment  of  the  complaint  in  ejectment, 
w>  as  to  prevent  the  tolling  of  the  statute  of 
limitations  till  the  filing  of  the  amendment ;  the 
amendment  merely  setting  up  a  different  chain 
of  title  in  plaintiff,  and  the  title  so  set  np  being 
acqaiied  before  the  commencement  of  the  ac- 
tion. 

fEId.  Note. — For  cases  in^;K)int  see  Cent  Dig. 
tdL  as,  limiution  of  Actions,  I  643.] 


7.  Appeai/— Recced— Peebumptioh. 

There  being  nothing  in  the  record  on  ap- 
peal from  a  judgment  against  minors  to  show 
service  on  them,  it  cannot  be  presumed  that 
they  were  served. 

[Eid.  Note.— For  cases  in  point  see  Cent.  Dig, 
vol.  8,  Appeal  and  Error,  I  3696.] 

8.  INVANTS— GUABDIAN   AD    LiTEM. 

A  guardian  ad  litem  may  not  be  appointed 
for  infant  defendants  till  after  service  of  sum- 
mons on  such  infants ;  and,  having  been  ap- 
pointed without  such  service,  they  have  no  right 
to  enter  their  appearance  by  filing  an  answer. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol,  27,  Infants,  {  208.] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty;  George  M.  Chapline,  Judge. 

Action  by  Jotm  A.  Moore  and  others  against 
Maggie  Gannon  and  others.  Judgment  for 
plaintiffs.  Defendants  appeaL  Affirmed  In 
part    Reversed  in  part 

H.  A.  Parker,  for  appellants.  Manning  & 
Emerson,  for  appellees. 


RIDDIGE,  J.  This  is  an  action  of  eject- 
ment to  recover  160  acres  of  land  in  Monroe 
county.  Two  of  the  plaintiffs  are  children 
and  heirs  of  H,  H.  Moore  and  Julia  Ann 
Moore,  his  wife.  The  other  plaintiffs  claim 
by  mesne  conveyances  from  the  two  other 
children  of  H.  H.  Moore  and  his  wife.  The 
evidence  shows  that  H.  H.  Moore  and  bis 
wife,  Julia  Ann  Moore,  were  the  owners  of 
this  land  as  tenants  by  entireties ;  they  hav- 
ing purchased  It  in  1871  from  W.  H.  Dinklns, 
who  conveyed  It  to  them  jointly.  Moore  and 
his  wife,  with  their  children,  occupied  the 
land  us  a  homestead  up  to  the  time  of  their 
death,  which  occurred  in  1890.  Moore  died 
in  that  year,  and  his  wife  died  less  than  a 
day  after  the  death  of  her  husband,  leaving 
a  family  of  several  children,  all  of  whom 
were  minors  at  that  time.  The  youngest  of 
these  children  was  still  a  minor  at  the  time 
this  action  commenced.  He  died  in  1905, 
some  time  after  the  action  was  begun,  and 
was  not  over  18  years  of  age  at  the  time  of 
his  death.  The  defendants  are  the  widow 
and  five  children  of  A.  T.  Gannon,  deceased, 
three  of  whom  are  minors.  They  rely  for 
title  upon  tax  deeds  and  actual  adverse  pos- 
session under  such  deeds  for  over  two  years. 

It  is  conclusively  shown  from  the  records 
and  from  the  other  evidence  Introduced  that 
all  of  these  tax  deeds  were  void;  but  we 
need  not  set  out  the  different  grounds  on 
which  these  deeds  were  held  by  the  trial  court 
to  be  void,  for  counsel  for  defendants  does 
not  claim  that  any  error  was  made  In  this 
respect,  except  that  he  contends  that  the 
court  erred  in  excluding  certain  of  the  deeds 
as  evidence  upon  which  to  base  title  by  ad- 
verse possession.  Some  of  these  deeds  were 
void  on  account  of  Insufficient  description  of 
the  land;  one  of  them,  for  instance,  described 
the  land  conveyed  by  it  as  "part  of  the  S. 
%  of  S.  W.  %  of  the  N.  W.  %  of  section  27, 
township  1,  range  1  W."  The  ruling  that 
such  a  deed  was  void  was  correct;  for  the  d^ 
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Bcrli^tlon  waa  not  tmcb  as  to  identify  the  land, 
and  the  deeds  did  not  constitute  even  color  of 
title.  Diclcinson  t.  Arlc.  Imp.  Co.,  77  Arlc. 
570,  92  S.  W.  21.  But  we  are  of  the  opin- 
ion that  the  court  erred  in  excluding  the  deed 
of  the  county  clerit  conveying  the  S.  B.  \i, 
of  the  N.  W.  U,  of  section  27,  township  1  N., 
range  1  W.,  to  the  widow  and  heirs  of  Gan- 
non. Gannon  purchased  ttils  land  at  a  tax 
sale  and  received  a  certificate  of  purchase. 
After  his  death,  bis  interest  in  the  land,  ob- 
tained by  virtue  of  the  tax  purchase  and  cer- 
tificate, l>ecame  vested  in  his  widow  and 
heirs,  subject  to  the  rights  of  his  creditors; 
and  it  was  therefore  proper  for  the  cleric  to 
execute  his  deed  to  them  as  his  representa- 
tives. In  making  out  the  deed,  the  clerli  by 
mistake  recited  that  the  N.  E.  %  of  the  N.  E. 
\i,  of  section  27  bad  been  offered  for  sale  and 
sold  to  Gannon;  but  in  the  granting  clause 
of  the  deed  be  gave  the  correct  description 
of  the  land.  By  reason  of  this  mistake  In  the 
reciting  clause,  the  deed  does  not  contain  the 
recitals  that  the  land  conveyed  was  sold  for 
nonpayment  of  taxes,  etc.,  as  required  by 
statute.  The  presumption  of  regularity, 
which,  nnder  the  statute,  aHses  In  favor  of 
a  tax  deed  executed  substantially  in  accord- 
ance with  the  statutory  form,  would  not  at- 
tach to  this  deed.  Kirby's  Dig.  S§  7103,  7104. 
But  as  the  clerk  In  fact  conveyed  the  land 
that  was  actually  sold  for  nonpayment  of 
taxes,  we  think  this  deed,  though  Informal 
and  void  for  other  reasons,  was  sufficient  to 
enable  defendants  to  acquire  title  by  adverse 
possession,  for  the  holder  held  by  virtue  of  a 
purchase  at  a  tax  sale.  Kirby's  Dig.  |  506?  } 
Ross  V.  Boyal,  91  S.  W.  178,  77  Ark.  3Si; 
Dickinson  v.  Hardie  (Ark.)  96  S.  W.  355.  As 
the  deed  was  based  on  the  certlUcate  of 
purchase,  It  was  competent  for  the  defendants 
to  Introduce  the  certificate  of  purchase  to 
show  that  the  land  conveyed,  and  not  tbat 
described  In  the  reciting  clause  in  the  deed, 
was  the  land  which  was  sold  at  the  tax  sale, 
and  that  the  deed  was  based  on  a  tax  sale. 

But,  as  before  stated,  it  appears  that  the 
land  was  the  homestead  of  Moore  and  bis 
wife.  Counsel  for  appellants  contends  that  a 
■  homestead  could  not  be  acquired  in  land 
held  by  the  husband  and  wife  jointly  or  as 
tenants  by  entireties.  We  do  not  think  that 
this  contention  is  sound,  for  we  see  no  reason 
for  such  a  distinction;  but,  even  If  it  were 
so,  when  the  husband  died  bis  Interest  passed 
to  his  wife,  and  she  became  the  owner  in  fee 
of  the  whole.  It  was  her  home  when  she 
(lied,  and  the  home  of  her  children,  and  after 
lier  death  they  had  a  homestead  estate  in  the 
land,  which  did  not  terminate  until  the 
death  of  the  youngest  child,  which  was  after 
this  action  was  commenced.  The  other  heirs 
were  all  adults  at  that  time,  and  had  no  right 
of  action  to  recover  the  possession  until  the 
termination  of  the  homestead  estate  in  the 
land.  Even  though  defendants  held  under  a 
tax  deed,  plaintiffs  would  not  be  barred  until 


two  years  from  that  date,  for  certainly  It  was 
not  the  Intention  of  the  statute  to  cut  oB  the 
title  of  the  remaindermen  or  reversioners  be- 
fore their  right  of  action  to  recover  posses- 
sion accrued,  and,  as  we  have  said,  this  right 
of  action  did  not  accrue  until  the  termina- 
tion of  the  homestead  estata  Kessinger  v. 
Wilson,  53  Ark.-  400,  14  8.  W.  96,  22  Am.  St 
Bep.  220.  This  being  so.  It  is  plain  that  none 
of  these  adult  defendants  have  acquired  title 
by  adverse  possession,  for  the  youngebt  child 
of  Moore  and  bis  wife  died  still  a  minor  ^ 
after  this  action  was  commenced  against  the  ' 
adult  defendants ;  and,  as  the  tax  title  under 
which  they  held  was  void,  it  is  plain  that  as 
to  them  the  Judgment  was  rij^t 

Under  tbis  view  of  the  matter.  It  is  not 
very  Important  to  consider  whether  the  con- 
tention of  counsel  for  appellants  that;  as 
plaintiffs  in  their  original  complaint  alleged 
that  they  deralgned  their  title  from  H.  H. 
Moore,  and  in  the  last  amendment  to  the 
complaint  alleged  that  they  acquired  title 
tbrough  his  wife,  the  statute  did  not  stop 
running  until  the  filing  of  that  amendment; 
but  in  our  opinion  this  contention  is  not 
sound.  This  was  an  action  of  ejectment  to 
recover  possession  of  this  land,  and  so  soon 
as  it  was  commenced  against  the  defendants 
the  statute  was  tolled  as  to  any  title  held  by 
the  plaintiffs  at  that  time.  Nor  was  there 
any  new  cause  of  action  set  np  by  the  amend- 
ment referred  to.  The  cause  of  action  con- 
sisted of  the  fact  that  defendants  wrongfully 
withheld  from  plaintiffs  the  possession  of 
land  owned  by  them.  The  chain  of  title  by 
which  plaintiffs  seek  to  prove  that  they  were 
entitled  to  possession  is  not  the  cause  of  ac- 
tion, but  the  evidence  of  It  To  prevent  sur- 
prise, the  law  requires  the  plaintiff  to  set  out 
bis  chain  of  title;  but  it  Is  as  incorrect  to 
speak  of  It  as  his  cause  of  action  as  to  speak 
of  the  evidence  in  any  other  suit  as  the 
cause  of  action.  If,  after  the  action  was  com- 
menced, the  plaintiffs  had  bought  or  inherited- 
a  new  title  to  the  land,  and  had  undertaken 
to  amend  their  pleadings  and  recover  on  this 
new  title,  this  would  be  bringing  in  a  new 
cause  of  action,  for  this  new  evidence  would 
show  tbat  at  the  time  the  original  action  was 
brought  plaintiffs  had  no  right  to  possession, 
and  therefore  bad  no  cause  of  action,  and 
that  their  right  to  possession  and  their  cause 
of  action  were  subsequent  to  the  commence- 
ment of  their  suit.  But  in  this  case  the  amend- 
ed complaint  simply  conformed  the  allegations 
in  the  complaint  to  the  facts  shown  by  the 
chain  of  title  which  had  l>een  already  set 
out  Even  if  they  were  distinct  chains  of 
title,  they  both  tended  to  prove  the  same 
cause  of  action,  tbat  defendants  were,  at  th« 
commencement  of  the  action.  In  the  wrongful 
possession  of  land  owned  by  plaintiffs.  This 
question  was  discussed  In  a  recent  case  and 
the  same  rule  announced,  though  in  that  case 
there  was  a  new  cause  of  action.  Covington 
V.  Berry,  76  Ark.  400,  88  &  W.  1006;  Union 
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Pac.  Ry.  V.  Wyler,  168  U.  S.  286,  16  Sup.  Ot 
877,  39  li.  Ed.  983;  Bliss  on  Code  Pleading 
<2d  Ed.)  {  113. 

Bnt  three  of  the  defendants  In  this  action 
were  minors.  The  record  recites  that  the 
adults  appeared  by  their  attorneys,  and  the 
minors  by  their  guardian  ad  litem;  but  there 
ia  nothing  in  the  record  to  show  that  there 
was  any  service  of  sununons  ui)on  these 
minor  defendants.  Tliis  being  a  direct  attack 
upon  the  Judgment  by  appeal,  the  same  pre- 
sumptions in  favor  of  the  regularity  of  the 
Judgment  do  not  arise  as  in  a  collateral  at- 
tack. If  the  record  does  not  recite  or  show 
service  upon  the  minor  defendants,  we  must 
take  it  that  no  summons  was  issued  to  or 
served  upon  them.  The  court  had  no  right 
to  appoint  a  guardian  ad  litem  until  after 
service  of  summons  upon  the  infant  defend- 
ants, and  the  guardian  ad  litem  bad  no  right 
to  enter  their  appearance  by  filing  an  answer 
iu  the  absence  of  such  service.  Freeman  v. 
Russell,  40  Ark.  6C ;  Evans  v.  Davies,  39  Ark. 
235;  Haley  v.  Taylor,  39  Ark.  104;  Pinch- 
back  V.  Graves,  42  Ark.  222 ;  10  Encyc.  Plead. 
&  Prac.  639-644 ;   22  Cyc.  653. 

It  thus  appears  that  these  minors  have  had 
no  day  In  court  The  Judgment  must  there- 
fore be  reversed  as  to  them.  Freeman  v. 
Russell,  supra.  But  it  will  be  affirmed  as  to 
the  adults,  for,  though  there  were  some  er- 
rors In  the  rulings  of  the  trial  court,  yet  the 
undisputed  facts  show  that  as  to  the  adult 
defendants  the  Judgment  was  right. 

Judgment  affirmed  as  to  Mrs.  Maggie  Gan- 
non, the  widow  of  Gannon,  and  Catherine  P. 
and  Maggie  C.  Gannon,  and  reversed  as  to 
Alfred  J.  Gannon,  Elliott  H.  Gannon,  and 
Horace  V.  Gannon,  minor  defendants. 


FRENCH  et  at  v.  VANATTA  et  al. 
(Supreme  Conrt  of  Arkansas.     June  24,  1907.) 

1.  Appeal— Rbvibw— Objections  Waived. 

Any  error  in  the  making  of  a  sale  of  part- 
nership property  to  the  surviving  partners,  un- 
der an  order  of  the  chancery  court,  on  their  ex 
parte  petition,  cannot  lie  complained  of  on  ap- 
peal by  the  administrator  of  the  deceased  part- 
ner; be  having  become  a  party  before  the  con- 
firmation of  the  gnle,  and  not  having  questioned 
the  sale,  but,  by  tendering  issues  on  other  mat- 
ters, having  acquiesced  therein. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol  3,  Appeal  and  Error,  f§  3011-3616.] 

2.  IHFASIS— OpENINO    JUDGMENTS. 

Infant  beiis  of  a  deceased  partner,  not  hav- 
ing been  made  parties  to  an  ex  parte  proceed- 
ing by  the  surviving  partners  to  sell  the  part- 
nership property,  till  after  confirmation  ot  the 
sUe  to  the  surviving  partners,  would,  if  they 
were  necessary  parties  to  the  proceeding,  be  en- 
titled to  have  the  void  sale  to  the  surviving 
partners  set  aside;  and  giving  them  an  oppor- 
tunity to  have  it  set  aside  on  showing  good  cause 
would  not  be  enough. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Infants,  S  314.] 

S.   PAKTNFrBSHtP— SAXJ!    BT    StTBVIVINO    PABT- 

WBRS— Parties. 

The  heirs  of  a  deceased  partner  are  not 
neceasaiy  or  proper  parties  to  a  proceeding  by 


the  surviving  partners  for  sale  of  the  partner- 
ship property,  though  part  of  it  was  realty ;  it 
being  converted  to  personalty  by  the  sale,  and 
its  descent  being  according  to  its  character  aft- 
er conversion. 

4.  Same— DiSTBiBDTiON  of  Assets. 

Where  a  partner  through  his  mistake  con- 
tracts for  machinery  at  a  price  above  that  for 
which  the  other  partners  had  stated  they  could 
get  like  machinery,  and,  to  settle  the  controver- 
sy between  them  as  to  liability,  he  agrees  to 
pay  the  difference,  he  cannot,  on  a  distribution 
of  the  partnership  assets,  be  relieved  therefrom. 
except  on  a  showing  of  a  ground  for  equitable 
interference,  though  the  machinery  was  of  the 
value  of  the  contract  price. 

5.  Same— Debts  of  Pabtneb  to  Copartners. 

Where  a  partner,  for  the  purpose  of  con- 
tributing his  share  of  the  partnership  capital. 
borrows  money  of  a  bank  on  his  note  on  which 
the  other  partners  are  sureties,  and  they  have 
to  pay  the  note,  his  indebtedness  is  not  to  the 
firm,  but  to  the  partners,  so  that  they  do  not 
have  a  lien  on  his  interest  in  the  partnership, 
but  have  a  claim  against  him  personally,  equal- 
ly, only,  with  his  other  creditors. 

Appeal  from  Washington  Chancery  Court; 
T.  H.  Humphrey,  Chancellor. 

Ex  parte  petition  by  John  C.  Vanatta  and 
Fred  Rose,  as  surviving  partners,  for  sale 
of  partnership  property.  William  French, 
administrator  of  the  deceased  partner,  niui 
the  widow  and  heirs  of  said  partner  after- 
wards became  parties,  and  appeal  from  the 
decree.     Reversed  and  remanded. 

Williams  &  Bnchanan  and  L.  W.  Gregg, 
for  appellants.     B.   B.   Wall,   for  appellees. 

HILL,  C.  J.  Jno,  C.  Vanntta  and  Fred 
Rose  and  C.  J.  French,  of  Brookston,  Ind.. 
formed  a  partnership  to  conduct  a  canulnj; 
business  at  Prairie  Grove,  Washington  coun- 
ty. Ark.,  and  French  moved  to  Prairie  Grove 
to  take  charge  of  the  installation  of  the  plant 
and  the  management  of  the  business,  and 
was  to  receive  $100  a  month  as  managing 
partner.  The  financial  Interests  of  the  part- 
nership were  to  be  principally  looked  after 
by  Vanatta  and  Rose,  who  were  interested 
in  banking  and  other  large  affairs  in  Brooks- 
ton.  Each  partner  was  to  contribute  $7,500 
to  the  partnership.  Vanatta  and  Rose  con- 
tributed their  part  as  needed,  but  French 
had  difficulty  in  raising  bis  part,  as  he  was 
a  man  of  limited  means,  and  was  assisted 
from  time  to  time  by  his  partners.  The 
final  form  of  such  assistance  was  repre- 
sented by  a  note  to  the  Brookston  Bank  for 
$1,876.19  by  French,  upon  which  his  partners 
were  sureties,  and  after  his  death  was  paid 
by  them  and  presented  as  a  claim  against 
his  distributive  share  of  the  firm  assets. 
After  French  bad  been  in  charge  for  11 
months  he  died.  Vanatta  and  Rose  filed  an 
ex  parte  petition  in  the  Washington  chan- 
cery court  setting  forth  the  situation  of 
the  partnership  affairs  and  showing  the 
necessity  for  the  sale  of  the  plant.  The 
court  apiwlnted  a  master  and  special  com- 
missioner, and  ordered  a  sale,  after  appraise- 
ment, for  not  less  than  two-thirds  of  the  ap- 
praised  value.     At  such   sale   the  partners 
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bid  two-tblrds  of  the  appraised  value  of 
the  property,  and  their  bid  was  accepted. 
After  the  sale,  but  before  Its  confirmation, 
Wm.  French  (a  brother  of  C.  J.  French), 
as  his  administrator,  and  Emma  A.  French, 
widow  of  said  C.  J.  French,  became  parties 
to  the  proceedings,  and  each  filed  an  inter- 
vention. The  sale  was  confirmed,  and  deed 
made  to  said  parties.  The  intervention  of 
Wm.  French  as  ndmlnistrator  was  in  the 
form  of  an  answer  to  the  allegations  of  the 
ex  parte  petition  of  Vanatta  and  Rose.  He 
denied  that  the  deceased  French  was  indebt- 
ed to  the  firm,  but  alleged  that  the  firm  was 
Indebted  to  him  in  the  sum  of  $1,200  sal- 
ary, and  the  further  sum  of  $56.82,  money 
advanced  by  him,  to  the  firm ;  and  practical- 
ly admitted  that  the  said  French  was  Indebt- 
ed to  the  Individual  members  of  the  firm,  but 
alleged  that  the  court  had  no  jurisdiction 
of  such  claims,  and  prayed  proper  relief. 
This  Intervention  or  answer  was  met  by  a 
demurrer,  which  was  overruled,  and  then  by 
an  answer  in  reply.  In  which  the  alleged 
Indebtedness  to  C.  J.  French  was  denied; 
and,  on  the  contrary,  it  was  alleged  that  he 
was  indebted  in  an  unnamed  sum  to  the 
partnership  over  and  above  his  salary  and 
his  partnership  interest.  Later,  an  order 
was  entered  by  the  court  malclng  the  minor 
heirs  of  C.  J.  French  parties.  Process  was 
issued,  and  a  guardian  ad  litem  was  ap- 
pointed for  them.  The  guardian  framed 
other  Issues  different  from  those  of  the 
widow  and  of  the  administrator,  one  of 
which  was  that  the  sale  was  for  an  inade- 
quate price  and  without  authority  of  law, 
and  asked  that  the  same  be  set  aside.  The 
court  made  an  order  continuing  the  case 
over  for  a  term  in  order  to  give  the  minors 
an  opportunity  to  present  evidence  sustain- 
ing their  allegations.  Upon  that  hearing 
the  court  conflnned  the  sale  as  against  them 
and  held  against  them  in  other  matters  in 
issue  between  them  and  the  plalntifFs.  Mrs. 
French  in  her  Intervention  claimed  that  the 
partnership  was  Indebted  to  her  for  moneys 
advanced  to  it.  She  was  heard  upon  this, 
iind  the  finding  was  against  her.  The  mas- 
ter took  a  great  deal  of  testimony,  had  be- 
fore him  the  boolcs  of  the  concern,  togeth- 
er with  witnesses  in  regard  to  same,  and 
made  out  no  less  than  five  reports.  Some  of 
these  are  exhaustive  in  detail.  The  master 
seems  to  have  gone  into  the  facts  fully,  and 
In  the  main  his  findings  were  sustained  by 
the  chancellor.  The  administrator,  the  wid- 
ow, and  the  guardian  of  the  minors  have 
api>ealed,  and  ask  a  reversal  as  to  five 
matters,  which  will  be  discussed  In  order. 
1.  It  Is  Insisted  that  the  sale  made  on 
the  ex  parte  petition  of  Vanatta  and  Rose, 
as  surviving  partners,  without  service  being 
had  on  the  heirs  of  French,  was  absolutely 
void  and  should  be  set  aside.  The  surviving 
partners  had  a  right  to  wind  up  this  part- 
ner^ip  in  their  capacity  as  surviving  part- 
ners, and  as  such  had  a  right  to  sell  the  prop- 


erty. In  fact  a  sale  was  shown  to  be  the 
only  feasible  way  in  which  to  pay  the  debts 
and  preserve  the  property  from  loss.  EitiieT 
It  had  to  be  sold,  or  the  business  carried  on 
by  tiie  surviving  partners  until  the  canning 
season  was  at  an  end  in  order  to  avoid 
loss;  and  it  would  have  been  well  within 
the  rights  of  the  surviving  partners  to  have 
wound  up  the  aftalrs  throu^  a  sale  of  the 
partnership  assets  and  distribute  the  pro- 
ceeds after  paying  the  partner^lp  debts 
and  adjusting  the  equities  among  them- 
selves. They  were  trustees  to  wind  up  the 
affairs  of  the  concern,  and  their  powers 
were  commensurate  with  their  trust.  Par- 
sons on  Partnership,  !g  345,  34C;  Goolldge 
V.  Burke,  69  Ark.  237,  62  S.  W.  583 ;  Hill  v. 
Draper,  54  Ark,  395,  15  S.  W.  1025.  But 
when  a  partner  exercises  this  right  of  sale, 
he  cannot  be  the  purchaser  at  the  sale. 
Parsons  well  says:  'Thus,  like  other  trus- 
tees, they  cannot  sell  the  property  of  the 
firm  and  buy  It  themselves."  Nor  can  they 
even  take  the  property  at  Its  true  value. 
See  Parsons  on  Partnership,  !§  345,  34& 
Hence,  the  sale  of  the  partners  was  void, 
If  dependent  upon  their  right  as  surviving 
partners  to  make  the  sale ;  and,  if  depend- 
ent upon  the  rlj^t  of  the  chancery  court 
to  make  It,,  then  it  was  only  binding  on 
such  persons  as  were  parties  to  the  proceed- 
ings In  chancery.  At  the  time  the  sale  was 
ordered,  there  were  no  parties  except  the 
surviving  partners,  as  they  had  filed  an 
ex  parte  petition.  Later,  the  administrator 
became  a  party  to  tlie  proceedings,  before 
the  sale  was  confirmed,  making  intervention 
In  which  he  raised  issues  with  the  surviving 
partners  but  not  upon  the  sale.  Had  he 
attacked  the  sale,  It  would  have  been  tlie 
duty  of  the  court  to  set  It  aside,  as  the  ad- 
ministrator was  not  a  parly  when  it  was 
ordered  and  when  It  was  held,  and  he  had 
a  right  to  'have  looked  after  the  Interests  of 
his  estate  at  a  sale  of  its  assets.  But  he 
did  not  question  the  right  of  the  court  to 
make  the  sale  nor  the  adequacy  of  the  price 
received.  In  fact,  tendering  Issues  upon 
other  matters  was  acquiescence  In  the  sale. 
No  relief  In  this  court  can  be  granted  him 
as  representative  of  the  estate  for  the  error 
In  making  the  sale  under  the  ez  parte  pe- 
tition, as  he  elected  to  litigate  over  the  pro- 
ceeds of  the  sale,  rather  than  to  attack  the 
sale  itself. 

As  to  the  heirs,  the  case  Is  dlfFecent.  Tbey 
did  not  become  parties  until  long  after  the 
sale  had  been  confirmed,  and  they  attacked 
the  sale  In  their  answer,  althoug'h  tiiey  have 
not  sustained  their  allegations  by  evideitce; 
but  opportunity  was  given  them  to  have  the 
sale  set  aside.  This,  however,  would  not 
meet  the  requirements  of  the  law  if  the  heirs 
were  necessary  parties  to  these  proceedings. 
They  had  a  right  at  every  substantial  step 
to  have  had  their  Interests  watched  by  a 
guardian,  and  it  will  not  do  to  say  that, 
although    they    did    not    show   good    cause - 
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against  tbe  toM  sale,  tb^  cannot  set  the 
same  aside.  Judge  Eakln.  in  Freeman  t. 
Raasell,  40  Ark.  66,  very  weli  stated  this 
proposition  as  to  proceedings  against  par- 
ties where  minors  are  necessary  witliout 
having  seryice  upon  the  minors,  as  follows: 
"Courts  of  justice  ought  not  to  do  justice 
by  piecemeal,  wlien  it  can  be  done  In  one 
suit,  without  gi'eat  Inconvenience.  •  •  • 
The  decree  must  be  reversed,  and  the  cause 
remanded  to  give  the  defendant,  Robert  U 
(a  minor)  a  day  in  court  He  must  be 
served  by  some  appropriate  mode,  and  have 
a  guardian  ad  litem  appointed  after  service, 
who  must  put  In  an  answer  denying  all 
material  allegations  of  the  bill.  He  will  be 
entitled  to  time  to  take  all  the  proof  his 
guardian  ad  litem  may  be  advised  to  be 
necessary,  and  will  not  be  bound  by  the 
proof  now  in,  a«  It  was  taken  before  he 
became  a  party."  See  Gannon  v.  Moore, 
104  S.  W.  139.  But  were  the  heirs  neces- 
sary parties  to  the  proceedings?  The  sta- 
tus of  a  partnership  upon  the  death  of  one 
partner  was  fully  considered  by  this  court 
in  Coolidge  v.  Burke,  69  Ark.  237,  62  S.  W. 
583.  The  court  said:  "The  law  of  descents 
and  distribution  operates  upon  the  property 
of  the  Individual,  and  not  upon  the  prop- 
erty of  the  firm,  and  there  is  no  individual 
property  until  the  firm  property  is  at  an 
end,  which  does  not  occur  until  its  debts  are 
paid,  its  affairs  closed,  and  the  residue  of 
the  assets  distributed."  This  property  con- 
sisted of  both  real  and  personal  property, 
and  was  an  entity  as  a  manufacturing  plant, 
and  as  such  was  sold  for  the  purpose  of 
winding  up  the  affairs  of  the  partnership. 
Whatever  realty  there  was  became  con- 
verted into  personalty.  It  was  decided  In 
Coolidge  y.  Burke,  supra,  that  where  there 
bad  beoi  a  conversion  of  the  i>artnership 
assets.  In  that  case  from  personalty  into 
realty,  that  the  converted  asset  descended 
according  to  Its  tbea  character,  and  not 
according  to  Its  prior  character.  This  Is 
In  consonance  with  Lenow  v.  Fones,  48  Ark. 
563,  4  S.  W.  66.  In  le  SUnmons,  65  Ark. 
486,  18  S.  W.  933.  From  these  principles 
It  Is  readily  seen  that  the  heirs  were  neither 
necessary  nor  proper  parties  to  this  suit, 
as  th«  administrator  represented  the  estate 
after  the  conversion  of  the  realty  into  per- 
sonalty, and  he  elected  to  approve  the  ir- 
regular method  of  conversion,  and  he  was 
capacitated  as  representative  of  the  estate 
to  do  so.  That  left  no  interests  rendering 
the  widow  or  the  heirs  at  law  necessary  or 
proper  parties.  Hence  there  can  be  no  re- 
renal  for  error  upon  this  unneceesaiy  branch 
of  the  case. 

Z  Two  questions  are  presented  by  appel- 
lants for  reversal,  which  are  dependent  ea.- 
tlrety  upon  the  facts.  One  was  a  charge 
against  French  of  $500  for  salary  account  al- 
leged to  have  been  received  by  him,  and  the 
other  was  a  charge  of  $979.10  for  subsidy 
collected  by  blm.    The  court  has  gone  care- 


fully into  the  evidence  <m  these  matters,  and 
It  is  satisfied  with  the  finding  of  the  chancel- 
lor, especially  as  the  record  upon  these  points 
does  not  show  affirmatively  that  all  the  evi- 
dence which  was  before  the  chancellor  is 
here.  A  large  amount  of  money  was  sub- 
scribed by  the  citizens  of  Prairie  Grove  as  a 
subsidy  for  the  location  of  the  canning  fac- 
tory at  that  place,  and  French  was  Intrusted 
with  receiving  and  collecting  the  subscrip- 
tions. Much  testimony  was  taken  upon  this 
subject,  aud  upon  request  of  the  administra- 
tor of  French  the  court  directed  the  master 
to  again  proceed  to  Prairie  Grove  and  take 
additional  testimony  and  make  further  inves- 
tigations, which  was  done,  resulting  In  a  re- 
duction of  the  charge  $300,  leaving  the 
amount  charged  against  French  $979.10.  The 
evidence  falls  to  show  error  in  these  charges. 
3.  The  next  Item  complained  of  was  one  of 
$700,  known  as  the  "Greenwald  matter." 
The  facts  concerning  this  are  peculiar.  The 
different  members  of  the  firm  had  received 
several  quotations  for  the  machinery  for  the 
plant.  Vanatta  and  Rose  stated  that  they 
could  get  the  machinery  for  $1,300.  French 
wrote  tbem  that  he  had  an  offer  from  the 
Greenwald  Company  to  furnish  just  what 
they  wanted  for  $1,135,  and  he  closed  a  deal, 
as  he  thought,  at  that  figure.  It  seems  that 
the  machinery  was  what  tb^  required,  and 
made  to  order  according  to  a  contract  made 
with  French  acting  for  the  firm.  When  It 
was  completed  the  Greenwald  Company  de- 
livered It  to  the  railroad  company  and  sent 
the  bill  to  Vanatta  and  Rose  at  Brookston. 
The  bill  was  for  over  $2,300.  They  at  once 
notified  the  Greenwald  Company  to  hold  the 
machinery,  as  French  had  Informed  them  that 
the  bill  would  not  exceed  $1,135.  Then  it 
developed  that  French  had  made  a  mistake, 
due  entirely  to  his  own  carelessness,  regard- 
ing the  cost  of  the  machinery.  A  controversy 
arose  at  once  between  French  and  his  part- 
ners, and  another  between  the  firm  and  Green- 
wald Company.  Meantime  the  machinery 
was  being  held  by  the  railroad  company  and 
demurrage  charges  were  accruing  against  the 
firm.  To  settle  these  controversies,  French, 
acknowledging  they  were  due  to  liis  over- 
sight, offered  to  pay  the  difference  between 
what  the  partners  could  have  gotten  the  ma- 
chinery for  and  what  he  contracted  to  pay; 
and  they  effected  a  compromise  with  the 
Greenwald  Company  by  which  the  bill  was 
reduced  to  $2,000.  French  at  first  charged 
himself  with  $1,000,  and  afterwards,  by  rea- 
son of  this  compromise,  the  amount  was  re- 
duced to  $700,  being  the  excess  over  what 
the  partners  expected  to  pay  for  the  machin- 
ery and  what  they  did  pay.  This  Is  a  hard 
charge  to  be  made  against  the  estate  of 
French,  as  the  machinery  was  shown  to  be  of 
the  value  contracted  to  be  paid  for  it;  but 
he  made  the  contract  for  a  valid  considera- 
tion to  satisfy  outstanding  controversies  be- 
tween himself  and  his  partners  and  between 
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blB  firm  and  the  machinery  company  and 
must  abide  by  It,  as  the  courts  cannot  un- 
make contracts  validly  entered  upon  In  the 
absence  of  fraud,  mistake,  or  other  well- 
known  ground  of  equitable  interference, 
which  do  not  exist  here. 

4.  The  next  matter  urged  upon  the  court 
Is  the  intervention  of  Mrs.  French,  in  which 
she  claims  that  she  advanced  $1,400  of  her 
own  money  to  the  firm.  That  she  advanced 
money  to  her  husband,  and  he  used  that  mon- 
ey in  contributing  his  share  to  tbe  firm.  Is 
unquestionably  true;  but  the  evidence  does 
not  convince  that  she  was  advancing  It  to 
the  firm,  or  that  the  other  members  of  the 
firm  knew  anything  of  tbe  source  of  these 
funds  which  French  advanced,  pro  tanto  as 
contributions  to  his  share  In  the  partnership. 

5.  The  only  other  matter  urged  upon  the 
court  Is  as  to  the  $l,87ai9  note,  which  Va- 
natta  and  Rose  paid  to  the  Bank  of  Brooks- 
ton  as  sureties  of  French,  and  which  was 
charged  against  French's  share  of  the  part- 
nership In  tbe  settlement  of  the  affairs  by  the 
master  and  approved  by  the  court.  A  part- 
ner's lien  extends  to  all  the  partnership  as- 
sets and  is  for  the  purpose  of  burdening  the 
partner's  share,  after  payment  of  partner- 
ship debts,  with  all  debts  which  he  owes  to 
the  partnership ;  and  secures  the  adjustment 
of  balances  and  cross-demands  between  part- 
ners for  inequality  of  capital  or  shares,  and 
for  other  firm  accounts;  but  It  does  not  ex- 
tend to  the  payment  of  the  Individual  debts 
of  one  partner  to  the  other  partners.  As  to 
Individual  debts,  one  partner  has  no  priority 
over  other  creditors  of  his  partner;  and  in 
this  instance  they  have  no  claim  superior  to 
the  rights  of  the  widow.  They  are  mere  cred- 
itors of  French's  estate  by  reason  of  having 
become  subrogated  to  the  debt  of  the  Bank 
of  Brookston,  which  they  paid  as  his  sureties, 
and  have  no  priority  by  reason  of  the  part- 
nership relation  or  the  fact  that  tbe  borrowed 
money  went  into  the  partnership  funds.  The 
principle  controlling  this  Is  well  settled  In  tbe 
authorities.  Parsons  on  Partnership,  §  351 ; 
2  Bates  on  Partnership,  H  820.  821 ;  22  Am. 
ft  Eng.  Enc.  (2d  Ed.)  181,  132;  Uhler  v. 
Semple,  20  N.  J.  Eq.  288;  Moffntt  v.  Thom- 
son, 5  Rich.  Eq.  155,  67  Am.  Dea  737.  It  was 
recognized  In  NIchol  v.  Stewart,  86  Ark.  612. 
'  For  the  error  In  charging  the  distributive 
share  of  French  In  the  partnership  with  the 
$l,87fi.19  note,  the  cause  Is  reversed  and  re- 
manded, with  Instructions  to  restate  the  ac- 
count In  conformity  herewith. 


WEBB  et  al.  v.  MARLAR. 

(Supreme  Court  of  Arkansas.     July  1,   1007.) 

t.  Specific  Pebfobmancb  —  PsocEEniNOS  — 
Settlement  of  Accounts   Between   Pab- 

TIE9. 

Where  a  court  of  equity  has  acquired  Juris- 
diction of  a  proceeding  for  specific  performance 
of  a  contract  to  convey  land,  and  the  defendant 
claims  that  the  complainant  is  not  entitled  to 


specific  performance  because  he  has  not  paid  the 
purchase  price,  the  court  may  properly  settle 
the  accounts  between  the  parties  and  decide 
whether  the  purchase  price  has  been  paid. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  44,  Specific  Performance,  f  397.] 

2.    SaIOE — CONTBAOTS       ENFOBCEABLB— VKBBAIt 
CONTBACT   FOB    SALB    OF    LiAND. 

Specific  performance  of  a  verbal  contract 
for  the  sale  of  land  will  be  decreed  where  the 
purchaser  has  entered  into  possession  and  paid 
the  consideration  agreed   upon. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,   Specific  Performance,  {  130.] 

8.  Same— Payment  of  Interest— Evidence. 

In  a  proceeding  for  specilic  performance  of 
a  contract  for  the  sale  of  land,  evidence  examin- 
ed, and  held  to  show  that  interest  was  to  be 
charged  on  deferred  payments. 

Appeal  from  Chancery  Court,  Union  Coun- 
ty;  E.  O.  Mahoney,  Chancellor. 

Action  by  W.  A.  Marlar  against  J.  L.  Webb 
and  another.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Reversed  and  remanded. 

Bunn  ft  Patterson,  for  appellants.  W.  M. 
Van  Hook,  for  appellee. 

HILL,  C.  J.  Marlar  brought  suit  against 
bis  father-in-law,  J.  L.  Webb,  and  his  brother- 
in-law,  Shuler  Webb,  to  require  J.  L.  Webb 
to  make  him  a  deed  to  land  which  he  had 
verbally  sold  him,  and  to  cancel  a  deed  which 
J.  L.  Webb  had  made  to  Shuler  Webb.  The 
plaintiff  alleged  that  he  had  gone  into  pos- 
session of  the  land  under  a  verbal  contract, 
and  that  he  had  paid  the  purchase  price,  giv- 
ing the  dates  of  the  payments,  and,  In  fact, 
had  overpaid  the  purchase  money  by  the  sum 
of  $60.44.  J.  L.  Webb  admits  the  parol  sale 
of  the  land,  but  takes  issue  with  the  amount 
of  payments,  and  alleges  that  he  has  paid,  at 
the  Instance  of  Marlar,  for  labor  and  material 
to  be  used  on  the  land,  $100,  and  paid  taxes 
upon  the  land  to  the  amount  of  $22.08,  which, 
together  with  other  Items  including  Inter- 
est, amounted  to  $446.43,  which  Marlar  owed 
htm.  That  before  the  final  payment  was  due 
Marlar  abandoned  possession  of  tbe  land, 
and  he  (Webb)  was  compelled  to  take  posses- 
sion of  the  same  to  save  It  from  waste,  and 
that  he  subsequently  sold  the  land  to  Shuler 
Webb,  and  executed  a  deed  to  him.  The  chan- 
cellor found  that  there  had  been  a  parol  sale 
of  the  land  for  the  sum  of  $182.50  without 
Interest,  and,  after  allowing  Webb's  claims 
for  taxes  and  all  other  credits  which  the 
proof  established,  that  Marlar  had  paid  bim 
$185.66;  the  same  being  more  than  the  pur- 
chase price  thereon.  And  he  further  found 
that  the  Webbs  were  Indebted  to  Marlar  In 
the  sum  of  $30  for  the  rent  of  the  place  after 
they  took  r'ossesslon.  and  he  gave  Judgment 
In  favor  of  Marlar  for  the  land  and  $30,  and 
canceled  the  deed  to  Shuler  Webb  and  re- 
quired J.  L.  Webb  to  make  a  deed  to  Marlar; 
and  upon  the  failure  of  Webb  to  do  so  a  com- 
missioner was  appointed  with  power  to  make 
tbe  same.    The  Webbs  have  appealed. 

Tbe  court  is  unable  to  say  that  the  find- 
ings of  fact  by  tbe  chancellor  are  unsustalned 
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by  a  preponderance  of  the  evidence,  except 
as  to  one  matter,  which  will  be  referred  to 
later.  It  would  not  be  profitable  to  review 
the  details  of  the  evidence.  Appellants  urge 
that  appellee  was  not  entitled  to  specific  per- 
formance because  be  failed  to  show  he  paid 
or  tendered  the  purchase  price  before  the 
conunencement  of  the  suit,  and  failed  to  show 
a  good  excuse  for  not  BO  doing  and  to  aver 
ability  and  readiness  to  pay.  Api)ellee  claim- 
ed that  he  had  overpaid  the  purchase  price, 
and  this  the  appellants  dented,  and  went  to 
trial  upon  that  Issue.  The  chancellor  found, 
after  settling  accounts  between  them,  that  he 
had  paid  more  than  the  purchase  price.  It 
was  proper  to  settle  all  these  matters  In  this 
suit.  Norman  v.  Pngh,  76  Ark.  62,  86  8.  W. 
S?>:i.  But  if  he  had  not  paid  it  in  full,  under 
the  decision  in  Mason  v.  Atkins,  78  Ark.  491, 
84  S.  W.  630,  It  would  have  been  error  for 
the  court  to  have  dismissed  bis  suit  without 
giving  him  an  opportunity  to  perform  his  part 
of  the  contract.  In  that  case,  performance 
of  the  contract  was  alleged  by  the  plaintiff, 
and  refusal  to  perform  by  the  defendant,  and 
defendant  denied  plalntlfTs  performance ;  but 
there  the  chancellor  found  that  the  purchase 
price  had  not  been  fully  paid.  The  court 
saW:  "But  here  performance  was  alleged  on 
the  part  of  plaintiff,  and  a  refusal  to  perform 
on  the  part  of  defendant.  In  such  case  the 
court,  before  dismissing  plaintiff's  bill,  upon 
finding  that  he  has  not  performed  his  part  of 
the  contract  as  alleged,  should  give  him  an 
opportunity  to  perform  by  paying  the  pur- 
chase money  or  performing  such  other  obli- 
gations as  are  called  for  by  this  contract  nt 
the  time  the  other  party  is  required  to  per- 
form"— citing  many  cases.  It  has  long  been 
established  that  a  court  of  equity  will  decree 
a  specific  performance  of  a  verbal  contract  for 
the  sale  of  land,  where  the  purchaser  has 
entered  into  possession  and  paid  the  consid- 
eration agreed  upon.  Kellums  v.  Richardson, 
21  Arfc.  137.  Applying  the  principles  of  these 
decisions  to  the  case  at  bar.  It  Is  apparent 
that  the  statute  of  frauds  was  satisfied  In 
this  case,  and  If  the  evidence  failed  to  sustain 
tlie  plaintiff's  allegations  as  to  the  payment 
of  tlie  purchase  money,  yet  if  there  were  pay- 
ments and  a  bona  fide  contention  of  full  pay- 
ment, tbe  court  should  not  dismiss  until  it 
could  be  ascertained  whether  the  purchase 
price  had  been  paid,  and,  if  not,  an  opportu- 
nity given  to  pay  it.  In  this  instance  It  was 
found  to  have  been  paid. 

There  is,  however,  one  matter  upon  which 
the  preponderance  of  the  evidence  seems  to  be 
against  the  finding  of  the  chancellor.  Mnrlar 
testified  that  his  contract  was  to  pay  f  176  for 
the  property,  and  have  his  own  time  in  which 
to  pay  for  It,  and  that  he  was  not  to  pay  any 
interest  On  the  othw  hand,  Webb  testified 
that  the  land  cost  him  $176,  and  that  he  had 
to  pay  %1JB0  Interest  In  order  to  clear  It  of 
a  mortgage,  making  its  total  cost  to  him 
$182.50,  and  it  was  the  cost  of  it  to  him  that 
Marlar  was  to  pay.  The  chancellor  found 
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that  tbe  consideration  was  $182.60.  Webb  al- 
so testified  that  It  was  agreed  that  Marlar 
should  pay  10  per  cent  Interest,  and  have 
four  years  in  which  to  make  his  payments, 
paying  the  amount  out  in  four  annual  Install- 
ments, in  such  payments  as  he  could  conven- 
iently make  each  year.  He  testified  that  this 
was  a  verbal  agreement  made  at  his  fireside. 
In  the  presence  of  his  family.  In  this  Webb 
was  corroborated  by  two  of  his  sons;  while 
Marlar's  testimony  is  that  he  and  Webb  made 
the  contract  alone,  and  at  another  time  than 
ttiat  mentioned  by  Webb.  There  Is  no  im- 
peachment of  the  character  of  any  of  these 
witnesses.  They  all  appear  of  equal  credi- 
bility, and  the  testimony  given  by  one  is  as 
reasonable  and  consistent  as  that  given  by 
any  of  the  others.  There  is  no  reason  why 
the  preponderance  of  the  testimony  should  not 
lie  with  the  number  of  witnesses.  As  a  con- 
tract for  10  per  cent.  Interest  must  be  in  writ- 
ing to  be  binding  as  a  contract  the  only  value 
of  this  verbal  contract  is  to  show  the  inten- 
tion of  tbe  parties  that  Interest  should  be 
paid,  and  to  refute  Marlar's  testimony  that 
there  was  an  agreement  that  Interest  would 
not  be  exacted.  Unless  there  was  a  positive 
agreement  that  there  would  be  no  Interest  6 
per  cent  would  run  by  operation  of  law,  and. 
as  indicated,  the  preponderance  is  against 
Marlar's  testimony  that  there  was  to  be  no  in- 
terest charged. 

Therefore,  the  decree  Is  reversed,  and -the 
cause  remanded,  with  directions  to  modify 
the  decree  so  as  to  charge  Marlar  with  Inter- 
est at  tbe  rate  of  6  per  cent  from  the  time 
of  his  purchase.  In  all  other  respects,  the 
decree  is  correct ;  but  on  account  of  this  error 
it  must  be  reversed  and  remanded,  and  It  is 
so  ordered. 


LADENBURG,  THALMAN  &  CO.  v.  BBAL- 
DOYLB  DRY  GOODS  CO. 

(Supreme  Court  of  Arkansas.     July  8,  1007.) 

1.  PaiNciPAii  AND  AoENT— Acts  of  Agbkt— 
Ratification— Waivxb. 

Plaintiffs  advanced  money  to  certain  mill 
agents,  who  sold  the  product  of  various  cloth 
factories,  pledging  the  accounts  of  their  cus- 
tomers to  plaintiffs.  Invoices  sent  the  custom- 
ers directed  payment  to  be  made  to  plaintiffs. 
Notwithstandmg  this  direction,  defendants,  on 
numerous  occasions,  after  purchasing  goods  of 
the  mill  agents,  paid  the  latter  directly.  Plain- 
tiffs, though  informed  of  this,  made  no  pro- 
test. The  mill  agents  failed,  and  plaintiffs  sued 
defendants  for  payments  made  by  them  to  the 
mill  RRents  and  which  the  latter  had  failed  to 
pay  plaintiffs.  Held,  that  plaintiffs  had  waived 
the  right  to  insist  on  payments  being  made  to 
them,  and  could  not  recover. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  f!  63&-65D.] 

2,  Same— SuPFiciENCT  of  Bvidbnoe. 

In  an  action  to  recover  on  invoices  for 
goods  sold  defendants  by  certain  mill  agents 
and  by  the  latter  pledged  to  plaintiffs,  evidence 
examined,  and  held  to  support  a  finding  that 
plaintiffs  had  ratified  the  acts  of  the  mill  agents 
m  collecting  amounts  due  for  pledged  invoices. 
Battle,  J.,  dissentif* 
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Appeal  from  Clrcnlt  Ck>art,  Pulaakl  Coun- 
ty, Second  Division;  Edward  W.  Wlnfleld. 
Judge. 

Action  by  Ladenburg,  Thalman  &  Co. 
against  the  Beal-Doyle  Dry  Goods  Company. 
Judgment  for  defendant,  and  plalntifts  ap- 
peal.   Affirmed. 

Rose  Hemingway  and  Cantrell  &  Longli- 
boroiigb,  for  appellants.  Moore,  Smith  & 
Moore,  for  appellee. 

McCULLOOH,  J.  The  plalntilEs  (appel- 
lants) Ladenburg,  Thalman  &  Co.,  are  bank- 
ers In  the  city  of  New  York,  and  advanced 
large  sums  of  money  during  the  year  1003  to 
the  James  Freeman  Brown  Company  (herein- 
after called  the  Brown  Company)  who  were 
mill  agents  in  said  city,  selling  the  product 
of  various  cloth  factories.  They  sold  mer^ 
chandlse  to  wholesale  merchants  throughout 
the  country,  and  as  they  made  sales  they 
pledged  the  accounts  agal'nst  their  customers 
to  the  plaintiffs,  and  other  bankers  making 
advances  to  them  as  collateral  security  for 
said  advances.  When  they  made  sales  to 
customers,  duplicate  invoices  were  made  out ; 
one  on  billheads  of  plaintiffs,  reciting  that 
it  was  for  merchandise  delivered  by  James 
Freeman  Brown  Company,  and  bearing  the 
following  Indorsement  in  red  ink:  "Make  all 
remittances  to  Ladenburg,  Thalman  &  Co.  P. 
O.  Box  375  New  York."  This  was  delivered 
to  plaintiffs  and  by  them  mailed  to  the  pur- 
chaser. The  other  was  made  out  on  their 
own  billheads,  bearing  the  following  indorse- 
ment in  type:  "This  bill  Is  payable  to  Laden- 
burg, Thalman  &  Co.,  25  Broad  St,  New  York. 
Make  checks  payable  to  order  of  Ladenburg, 
Thalman  &  Co.  and  mall  direct"  This  was 
also  mailed  to  the  customer  by  the  Brown 
Company.  The  defendant,  Beal-Doyle  Dry 
Goods  Company,  a  corporation  engaged  In 
the  wholesale  dry  goods  business  In  the  city 
of  Little  Rock,  was  a  customer  of  the  Brown 
Company,  and  in  the  spring  of  1903  gave  an 
order  to  the  Brown  Company  for  goods  ag- 
gregating about  $30,000  in  price.  These 
goods  were  shipped  from  time  to.  time  up  to 
and  including  the  mouth  of  August,  1903,  and 
Invoices  therefor  were  sent  In  the  manner 
Just  described.  All  of  these  invoices  were 
not,  however,  pledged  to  plaintiffs,  but  some 
were  pledged  to  other  bankers.  The  Brown 
■  Company  became  Insolvent  in  December, 
1903,  and  went  Into  bankruptcy;  and  the 
plaintiffs  instituted  this  action  to  recover  the 
sum  of  ^739.42  on  three  invoices  of  goods 
sold  to  defendant,  and  pledged  to  the  plain- 
tiffs aggregating  the  above-uamed  amount 
Defendant  had  paid- these  sums  direct  to  the 
Browu  Company  when  the  bills  fell  due,  as 
well  as  many  other  invoices  pledged  to  plain- 
tiffs, and  had  also  made  remittances  to  plain- 
tiff covering  other  invoices.  All  of  the 
other  remittances  made  to  the  Brown  Com- 
pany covering  Invoices  which  had  been  as- 
signed to  ijhiintiffs  were,  it  appears,  reported 


to  plaintiffs  by  the  Brown  Company  and 
satisfactorily  accounted  for  In  some  way; 
but  no  report  of  the  payment  of  these  in- 
voices was  made.  All  these  transactions 
occurred  before  the  Brown  Company  went  in- 
to bankruptcy.  After  tlie  adjudication  in 
bankruptcy,  appellants  wrote  to  appellee  for 
the  first  time  demanding  payment  of  these 
invoices.  When  defendant  gave  the  order  for 
the  goods  to  the  traveling  salesman  of  the 
Brown  Company,  none  of  its  (defendant's) 
officers  or  agents  were  apprised  of  any  in- 
terest of  the  plaintiffs  in  the  sales,  and  the 
only  notice  or  information  given  to  defendant 
of  the  pledges  of  the  invoices  to  plaintiffs 
was  the  indorsements  upon  the  Invoices  al- 
ready described.  Plaintiffs  communicated  no 
objection  to  defendant  to  the  payments  made 
direct  to  the  Brown  Company,  though  it  Is 
shown  by  the  evidence  that  defendant  made 
remittances  from  time  to  time  direct  to  plain- 
tiffs after  having  made  remittances  to  the 
Browu  Company,  on  the  pledged  Invoices, 
some  of  which  remittances  were  reported  to 
plalntlflB  and  accounted  for  as  already  stat- 
ed. Was  the  Jury  unwarranted,  under  these 
circumstances,  in  returning  a  verdict  in  favor 
of   the  defendant? 

The  court  gave  the  following  instruction, 
over  the  objection  of  the  plaintiff:  "If  you 
find  from  the  evidence  that  the  debt  from 
Beal-Doyle  Company  to  James  Freeman 
Browu  Company  was  pledged  to  plaintiffs, 
and  that  the  goods  for  the  purchase  of  which 
the  debt  was  created  were  delivered  to  Beal- 
Doyle  Company  with  notice  to  pay  the  price 
therefor  to  plaintiffs,  and  Beal-Doyle  accept- 
ed the  goods  with  said  notice,  then  an  im- 
plied promise  arose  on  the  part  of  Beal- 
Doyle  to  pay  plaintiffs  therefor,  and  payment 
to  James  Freeman  Brown  would  not  dis- 
charge that  promise,  and  your  verdict  will  be 
for  plaintiffs,  unless  you  find  from  the  evi- 
dence that  Landeuburg  Thalman  &  Co.,  the 
plaintiffs,  prior  to  the  payment  of  the  ac- 
counts in  question  to  James  Freeman  Brown 
Company,  knew  that  Beal-Doyle  Dry  Goods 
Company  were  making  payments  to  James 
Freeman  Brown  Company  as  agent  of  plain- 
tiffs on  accounts  assigned  to  plaintiffs,  or 
had  knowledge  of  such  circumstances  as 
would  put  a  reasonably  prudent  person  upon 
Inquiry  as  to  whether  such  payments  wers 
being  made,  and  the  prosecution  of  such  in- 
quiry would  have  led  to  the  disclosure  of  the 
fact  that  Beal-Doyle  Dry  Goods  Company 
were  making  payments  to  James  Freeman 
Brown,  as  agents  of  plaintiffs,  and  with  such 
knowledge  or  knowledge  of  such  circum- 
stances plaintiffs  made  no  protest  against 
such  payments,  but  acquiesced  therein,  then 
plaintiffs,  by  their  acquiescence  to  such  course 
of  dealings  between  defendant  and  James 
Freeman  Brown,  waived  the  right  to  Insist 
upon  payments  being  made  to  them,  and  un- 
der such  circumstances  they  cannot  recover 
against  Beal-Doyle  Dry  Goods  Company  for 
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tbe  accounts  sued  on,  if  you  find  tbey  were 
paid  to  James  Fieeman  Brown."  We  think 
tbe  instruction  was  a  correct  statement  of  tbe 
law  applicable  to  tbe  case,  and  that  tbe  evi- 
dence warranted  tbe  verdict  The  goods 
were  purchased  from  the  Brown  Company 
by  appellee,  and  appellee's  officers  and  agents, 
of  course,  knew  that  tbe  former  were  Inter- 
ested In  collecting  tbe  price,  notwithstanding 
the  pledge  to  appellants.  Appellants  were 
advised  that  appellee  was  making  payments 
from  time  to  time  on  tbe  pledged  Invoices 
direct  to  the  Brown  Company  and  made  no 
objection  thereto.  In  some  instances  the 
Brown  Company  delivered  the  check  over  to 
appellants,  and  in  other  instances  merely  re- 
ported the  collection,  and  the  Invoices  were 
stricken  oS  the  list  of  pledges.  Tbey  per- 
mitted the  Brown  Company  to  make  collec- 
tions from  customers  as  If  the  Invoices  bad 
not  been  pledged,  and  acquiesced  in  the  pay- 
ments made  direct  to  them.  We  have  not 
here  a  case  where  a  single  payment  was 
made  and  accepted,  but  where  such  payments 
were  repeatedly  made  and  acquiesced  In  by 
appellants.  They  stood  by  and  tolerated, 
without  objection  or  protest,  the  course  of 
conduct  on  tbe  part  of  tbe  Brown  Company  In 
accepting  payment  on  tbe  pledged  invoices 
when  tbey  most  have  known  that  tbe  pay- 
ments were  made  in  reliance  that  tbe  Brown 
Company  had  authority  to  collect.  One  can- 
not accept  tbe  benefit  of  the  act  of  an  assum- 
ed agent  and  remain  silent,  without  binding 
himself  by  those  acts;  nor  can  he,  when  be 
has  acquiesced  in  the  course  of  conduct  of 
an  assumed  agent,  be  heard  to  say  that  no 
authority  existed.  State  v.  Hill,  60  Ark.  45% 
8  S.  W.  401.  "It  is  a  very  clear  and  salutary 
mle  in  relation  to  agencies  that  when  a  prin- 
cipal, with  tbe  knowledge  of  all  the  facts, 
adopts  or  acquiesces  In  tbe  acts  done  under 
an  assumed  agency,  be  cannot  be  beard  after- 
ward to  impeach  them,  under  the  pretense 
that  tbey  were  done  without  authority  or 
even  contrary  to  instruction."  Kelsey  v. 
Nat  Bank,  69  Pa.  42& 

Now,  is  this  a  case  where  a  creditor  merely 
accepts  a  payment  made  to  one  without  au- 
thority, or  pretense  of  interest  or  authority, 
under  circumstances  where  It  may  be  assum- 
ed that  tl)e  one  making  tbe  payment  con- 
stituted tbe  other  his  agent  to  pay  the  money 
over  to  tbe  proper  party  to  whom  it  Is  due? 
These  payments  were  made  to  tbe  Brown 
Company,  who  liad  an  interest  in  tbe  collec- 
tion as  pledgor,  and  appellants  bad  no  right 
to  asBome  that  appellee.  In  paying  to  tbe 
Brown  Company,  meant  to  constitute  tbe 
latter  Its  agent  for  the  purpose  of  transmit- 
ting the  funds  to  appellants.  On  the  con- 
trary, tbey  most  have  known  that  appellee 
was  paying  to  the  Brown  Company  as  appel- 
lant's agents,  believing  tbey  had  authority 
to  collect  The  fact  that  appellants,  in  some 
instances,  permitted  the  Brown  Company  to 
retain  the  fnnda  collected,  and  relinquished 


their  rights  in  tbe  invoices  covered  thereby, 
shows  tliat  they  treated  the  Brown  Company 
as  their  agent  and  not  the  agent  of  appellee. 

We  think  tbe  evidence  warranted  the  Jury 
in  finding  that  appellants  repeatedly  ratified 
the  acts  of  the  Brown  Company  in  collecting 
amounts  due  on  pledged  invoices,  and,  by 
falling  to  make  objection,  consented  to  tb<> 
making  of  payments  in  that  way.  Tbey  can- 
not, after  having  done  that,  complain  at  the 
payments  thus  made  and  demand  payment 
a  second  time  from  appellea. 

Judgment  affirmed. 

BATTLB,  J.,  dissents. 


JfBBKS   V.  BLACK. 

(Supreme  Conrt  of  Arkansas.     July  8,  1907.) 

BJxKCUTiON— Saxes— Vatiditt. 

Where,  in  an  attachment  action,  the  writ 
was  levied  on  the  land,  and  there  was  legal 
service  by  warning  order,  but  no  personal  serv- 
ice, and  a  regular  judgment  was  obtained  for 
the  amoant  sued  for,  to  be  recovered  out  of  the 
land,  which  was  ordered  sold,  an  execution  is- 
sued In  the  usual  form  of  execution  on  personal 
judgments  and  a  sale  thereunder  were  void ; 
there  being  no  personal  judgment. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Die. 
vol.  21,  Execution,  g  178.] 

Appeal  from  Circuit  Court,  Benton  Coun- 
ty; J.  S.  Maples,  Judge 

Action  by  Sarah  A.  Black  against  Enoch 
Meeks.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Rice  &  Dickson,  for  appellant  McOill  & 
Llndsey,  for  appellee. 

BATTLB.  J.  On  the  22d  day  of  June, 
1898,  Lewis  D,  Butler  entered  as  a  homestead 
a  certain  tract  of  vacant  land  of  the  United 
States,  subject  to  homestead  entry  and  sit- 
uate in  Benton  county,  Arkansas.  On  the 
10th  of  December,  1902,  he  made  final  proof 
and  received  a  final  certificate.  Patent  was 
issued  to  him  on  the  1st  of  March,  1904. 
On  the  14th  of  November,  1901,  he  borrowed 
$35  from  the  Bank  of  Gravette,  and  executed 
his  promissory  note  therefor  with  Enoch 
Meeks  as  surety.  The  bank  Indorsed  tbe  note 
to  Meeks.  "On  18th  of  February,  1003,  he 
brought  suit  by  attachment  on  the  note 
against  Butler  as  a  nonresident,  before  a 
Justice  of  the  peace.  The  writ  of  attachment 
was  levied  on  the  land  by  tbe  constable  Feb- 
ruary 19,  1903,  as  directed  by  section  4656 
of  Klrby's  Digest  There  was  legal  service 
by  warning  order  and  a  regular  Judgment 
obtained  March  21,  1908,  with  a  finding  of  a 
balance  of  $20  due  on  the  note  and  Judgment 
for  that  amount  and  $15.80  costs,  to  be  re- 
covered out  of  tbe  land ;  the  attachment  being 
sustained  and  the  land  ordered  sold  as  tlic 
law  directs  to  satisfy  the  Judgment"  There 
was  no  personal  service.  On  the  30th  of 
March,  1903,  a  transcript  of  the  Judgment 
was  filed  in  tbe  ofi3ce  of  the  clerk  of  the 
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circuit  court,  who  made  an  entry  of  the  same 
In  his  docket  for  common-law  Judgments  In 
the  form  for  personal  Judgments  without 
showing  any  attachment  or  Hen  on  the  land. 
On  the  same  day  he  Issued  an  execution 
against  Butler  In  favor  of  Meeks  In  the  usual 
form  of  execution  on  personal  Judgments  or 
transcripts  from  Justice  courts  and  without 
any  order  of  sale.  The  sheriff  levied  this 
execution  on  the  land  as  the  property  of  But- 
ler and  advertised  and  sold  It  In  the  usual 
form  and  manner  of  sales  of  real  estate  un- 
der execution  on  personal  Judgments.  The 
sale  was  made  May  9,  1903,  and  Meeks  be- 
came the  purchaser  for  $75.  On  the  2l8t  of 
May,  1904,  the  sheriff  executed  a  deed  In  the 
usual  form  to  Meeks,  which  was  recorded 
May  21,  1904,  under  which  he  took  possession 
of  the  land.  The  bond  required  by  sections 
4659  and  6254  of  Klrby's  Digest  was  not 
given  at  any  stage  of  the  proceedings. 

"On  the  6th  of  May,  1903,  Butler  sold  and 
conveyed  the  land  to  Persell,  Persell  to  Jos- 
lah  Bennett,  and  Bennett  to  plaintiff,  all  of 
the  conveyances  being  In  due  form,  duly  ex- 
ecuted, and  acknowledged  by  the  grantors 
and  their  wives,  expressing  considerations  of 
1700,  $1,000,  and  $1,500,  respectively,  and 
all  duly  recorded;  the  deed  to  plaintiff  being 
dated  June  23,  1904,  and  recorded  June  25, 
1004.  At  the  time  Persell  purchased  from 
Butler,  he  had  actual  knowledge  of  the  at- 
tachment proceedings." 

On  the  8th  of  December,  1905,  Sarah  A. 
Black  commenced  an  action  against  Meeks  to 
recover  the  land,  relying  upon  the  title  de- 
rived by  her  from  Butler.  Meeks  answered, 
setting  up  his  Utle  under  the  attachment 
proceedings  and  the  sale  under  the  execution 
by  the  sheriff. 

The  plaintiff  recovered  Judgment  for  the 
land,  and  the  defendant  appealed. 

There  was  no  Judgment  to  supiwrt  the  ex- 
ecution and  the  sale  under  It;  there  being 
no  personal  Judgment  The  execution  and 
sale  were  without  authority  and  void. 

Judgment  aflirmed. 


DICKSON  et  al.  v.  SENTBLL  «t  al. 
(Supremp  Court  of  Arkansas.     July  1,  1907.) 

1.  Execution— Salb— Deeds— ACTioH  to  Sim 
Aside— Sdtficienct  of  Evidence. 

In  an  action  to  set  aside  as  obtained  by 
fraud  a  sheriff's  deed  of  property  owned  by 
plaintiff's  ancestor,  evidence  examined,  and  held 
■ufficient  to  support  a  finding  that  the  ancestor 
bad  notice  of  the  deed  and  made  no  obgection 
thereto. 

2.  Same. 

In  an  nction  to  set  aside  as  obtained  by 
fraud  a  sheriff's  deed  of  land  owned  by  plaintiff's 
ancestor  to  defendant's  ancestor,  plaintiff  could 
not  contend  that  the  administrator  of  the  estate 
holding  the  certificate  of  execution  sale  under 
whidi  the  deed  was  made  bad  no  authority  to 
transfer  the  certificate  to  defendant's  ancestor. 
8.  Advebsb  Possession — Coix>b  of  Title- 
Sufficiency  OF  OONTBACT — DESCEIPTION. 

Where  one  took  possession  of  part  of  a 
tract  of  land  under  a  written  agreement  by  the 


owner  to  convey  the  land  to  him  as  soon  aa  the 
boundaries  could  be  surveyed  and  ascertained, 
the  part  to  be  conveyed  to  commence  at  the  low- 
est point  on  *-he  tract  and  to  include  a  portion 
of  a  certain  section,  being  120  acres  in  all,  the 
description  was  too  vague  to  constitute  color  of 
title,  so  that  possession  of  part  could  be  con- 
sidered possession  of  the  whole. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  §f  415-434.] 

4.  QuiETiNQ    TiTi,B— Possession— Sufficien- 
cy OF  Evidence. 

Evidence  examined,  and  held  sufficient  to 
show  that  plaintiff  had  acquired  such  title  to  a 
portion  of  land  whereof  he  had  taken  actual  pos- 
session and  Improved  the  same  as  entitled  him 
to  have  the  title  quieted. 
6.  Advebse  Possession— Bond  fob  Title. 

While,  ordinarily,  the  possession  of  land  by 
a  vendee  under  a  bond  for  title  is  not  adverse, 
it  becomes  so  when  he  has  paid  the  purchase 
price  and  fully  performed  his  part  of  the  con- 
tract. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  |i  333-357.] 

Battle  and  Wood,  J  J.,  dissenting  in  part. 

Appeal  from  Miller  Chancery  Court; 
James  D.  Shaver,  Chancellor. 

Action  by  R.  E.  Dickson  and  others  against 
Mildred  A,  Seutell  and  others.  From  the 
decree,  plaintiffs  appeal.  Affirmed  in  part, 
and  reversed  In  part 

Warren  &  Hamiter,  B.  A.  Lewis,  and  L. 
A.  Byrne,  for  appellants.  C.  B.  &  Henry 
Moore,  for  appellees. 

RIDDICK,  J.  This  Is  a  snlt  In  equity 
brought  by  the  heirs  of  David  B.  Dickson, 
deceased,  of  Lafayette  county.  Ark.,  against 
the  widow  and  heirs  of  Q.  W.  Senteli  of 
New  Orleans,  to  have  the  deed  under  whldi 
the  defendants  claim  title  to  a  tract  of  land 
In  Miller  county,  formerly  owned  by  David 
E.  Dickson,  canceled  and  the  title  of  the 
plaintiffs  to  such  land  quieted  and  confirmed. 
The  main  facts  In  the  case  are  as  follows: 
David  H.  Dickson,  a  planter,  who  lived  at 
Walnut  Hill  In  Lafayette  county  In  1880, 
owned  a  tract  of  land  of  810  acres  In  Mil- 
ler county,  five  or  six  miles  distant  from  his 
home  place.  A  hundred  or  two  acres  of 
this  Miller  county  land  was  In  cultivation, 
and  was  known  as  the  "Dickson  Place." 
Dickson  seems  not  to  have  been  a  man  of 
good  Judgment  in  business  matters,  and  re- 
lied on  others  to  assist  him  In  his  business 
transactions.  At  that  time  his  chief  ad- 
viser was  G.  W.  Senteli,  a  merchant  of  New 
Orleans,  who  was  a  brother-in-law  of  Dick- 
son, having  married  bis  sister.  Senteli 
seems  to  have  been  the  opposite  of  Dickson 
as  a  business  man,  and  was  energetic  and 
successful  in  business.  They  were  both 
men  of  excellent  character,  and  were  not  only 
connected  by  marriage,  but  were  Intimate 
friends  and  much  attached  to  each  other. 
Dickson  being  the  owner  of  a  farm  that 
was  subject  to  overflows  from  Red  river, 
either  on  account  of  the  hazards  to  which 
he  was  thus  exposed,  or  from  lack  of  the 
qualifications    required    to    win    success   In 
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Canning,  or  for  other  reasons,  became  more 
«r  less  embarrassed  financially,  and  was  as- 
BlBted  from  time  to  time  by  Sentell.  In  this 
way  Dickson  became  in  1880  indebted  to 
Sentell  for  about  $2,500,  and  executed  to 
blm  a  mortgage  on  the  plantation  in  Mil- 
ler  county,  containing,  as  before  stated,  810 
scree.  Afterwards,  Alex  Byrne,  adminis- 
trator of  the  estate  of  Geo.  Cheatham,  re- 
covered as  such  administrator  Judgment 
against  Dickson  for  $201.87,  and  the  laud 
mortgaged  to  Sentell  was  levied  upon  under 
an  execution  issued  on  this  Judgment,  and 
sold  on  the  14t)b  of  January,  1882,  and  pur- 
ciiased  by  Byrne  as  such  administrator,  to 
whom  the  sliertft  delivered  a  c€rtlfl<^te  of 
purchase.  Afterwards,  Byrne  transferred 
this  certificate  of  purchase  to  Sentell,  who 
paid  bim  the  amount  be  had  bid  for  the 
land;  and  afterwards,  the  land  not  being 
redeemed.  In.  November,  1885,  the  sheriff 
executed  and  delivered  to  Sentell  a  deed 
conveying  the  land  to  him.  Dickson,  as  be- 
fore stated,  did  not  live  at  this  place.  He 
lived  about  five  or  six  miles  away  in  anoth- 
er county;  but,  after  the  sheriff  conveyed 
the  land  to  Sentell,  he  continued  to  look 
after  the  place  either  In  his  own  interests 
or  as  agent  of  Sentell.  He  attended  to  the 
renting  of  tbe  land,  but  the  rent  notes  were 
generally  made  payable  to  Sentell  or  to 
Dickson  as  agent  and  then  transferred  to 
Sentell.  Sentell  received  tUe  rents  and  fur- 
nished the  supplies  for  the  place,  and  when 
improvements  were  contemplated  he  was  con- 
sulted, and  If  tbe  Improvements  were  made 
he  furnished  the  money  to  pay  for  them. 
But  tbe  evidence  Is  conflicting  as  to  whether 
be  did  this  as  tbe  owner  of  the  land  or  at 
the  Instance  of  Dickson  and  in  his  interest, 
or  whether  be  claimed  tbe  title  absolutely 
or  only  held  It  as  security  for  the  advances 
be  bad  made  and  was  still  from  time  to 
time  making  to  Dickson.  There  is  evidence 
tending  to  show  that  Dickson  claimed  this 
land,  and  tliat  Sentell  recognized  his  owner- 
ship. On  tbe  other  band,  there  was  evidence 
that  after  he  had  obtained  tbe  sheriff's  deed 
Sentell  asserted  bis  ownership  over  the 
land,  and  that  Dickson  treated  him  as  the 
owner  of  tbe  land.' 

Sentell  died  in  1895,  leaving  a  will,  in 
which  he  devised  half  of  this  land  to  bis 
widow  and  half  to  his  heirs.  The  beirs 
conveyed  their  interest  to  tbe  widow,  and 
since  that  time  she  has  claimed  to  be  the 
owner  of  tbe  land,  though  there  is  testimony 
tending  to  show  that  she  on  one  or  two  oc- 
casions said  that  her  husband  Intended  that 
this  land  should  go  to  R.  H.  Dickson,  a  son, 
and  Albert  Dickson,  a  granddaughter  of 
Dickson,  and  that  she  would  carry  out  bis 
wishes.  After  her  husband's  death,  she  re- 
ceived tbe  rents  from  tbe  place  and  con- 
Unned  to  make  advances  and  furnish  sup- 
plies to  David  E.  Dickson,  her  brother,  as 
ber  husband  bad  previously  done.  Dickson 
bad  In  1880  promised  bis  son  R.  H.  Dick- 


son to  give  bim  120  acres  of  this  land,  and 
had  given  bim  a  written  agreement  to  con- 
vey the  land  to  him  by  the  1st  day  of  June, 
1882.  It  seems  that  he  bad  also  promised 
to  convey  a  portion  of  the  tract  to  his  other 
son  Albert;  but  Albert  died  without  taking 
possession  of  the  land,  leaving  surviving  him 
as  his  only  heir  a  daughter,  also  named 
Albert.  R.  H.  Dickson  took  possession  of 
the  land  which  bis  father  agreed  to  con- 
vey to  bim,  and  leased  It  to  a  tenant,  and 
in  that  way  put  in  cultivation  some  30  or 
40  acres.  There  Is  some  testimony  tending 
to  show  that  Sentell,  after  he  secured  title, 
told  R.  H.  Dickson  and  bis  father  that  the 
sons  should  have  tbe  land  which  their  father 
bad  promised  to  convey  to  them ;  but  the 
evidence  does  not  show  whether  this  oral 
promise  of  Sentell  was  made  before  R.  H. 
Dickson  bad  improved  the  land  lor  not. 
After  Sentell  died,  David  E.  Dickson  made 
some  effort  to  Induce  the  widow  and  heirs 
of  Sentell  to  convey  a  x>ortion  of  this  land 
to  bis  son  and  granddaughter.  In  1899, 
after  tbe  death  of  Sentell,  be  wrote  to  his 
son,  Geo.  W.  Sentell,  Jr.,  telling  him  that 
be  (Dickson)  was  about  80  years  old,  and 
that  be  would  not  live  much  longer,  and 
stating  that  be  was  very  anxious  to  see 
him  aod  his  mother.  "I  want  to  know  If  me 
or  my  grandchildren  are  to  have  the  land 
once  given  to  them.  *  •  •  Your  father  told 
sons  Hugh  and  Albert  both  that  he  would 
give  them  eighty  acres  apiece  off  the  tract, 
and  son  Hugh  has  controlled  his  ever  since." 
The  widow  and  heirs  of  Sentell  declined  to 
make  these  conveyances.  David  E.  DIck8(Hi 
died  in  1900,  leaving  surviving  him  a  son, 
R.  H.  Dickson,  known  as  Hugh  Dickson,  and 
a  granddaughter,  Albert  Dickson.  They  filed 
their  complaint  In  this  action  in  October, 
1903,  and  bad  warning  order  published.  The 
widow  and  heirs  of  Sentell  appeared  and 
filed  their  answer  In  March,  1904.  On  tbe 
bearing  the  chancellor  dismissed  tbe  com- 
plaint for  want  of  equity,  and  we  are  now 
asked  to  reverse  bis  Judgment  on  appeal. 

At  tbe  outset,  we  have  to  say  that  this 
is  not,  at  least  In  form,  a  suit  to  have  the 
conveyance  to  Sentell  declared  to  be  iu  ef- 
fect a  mortgage  and  to  have  an  accounting 
between  the  estates  of  Sentell  and  Dickson, 
so  that,  if  any  balance  remained  due  from 
Dickson  to  Sentell  or  bis  estate  at  the  time 
of  Dickson's  death,  it  could  be  paid.  It  Is 
a -suit  to  set  aside  a  deed  executed  by  a 
siierlff  to  Sentell  as  cloud  on  the  title  of  the 
plaintiffs,  and  because  it  was  procured  by 
fraud,  without  any  offer  on  the  part  of  plain- 
tiffs to  pay  the  sums.  If  any,  that  David  B. 
Dickson,  owed  the  Senteiis  at  his  death. 

It  Is  evident  that,  if  David  B.  Dickson 
knew  that  Sentell  bad  taken  a  deed  from 
the  sheriff  conveying  this  land  to  bim  In 
1885,  the  fact  that  be  brought  no  action  to 
set  this  conveyance  aside,  although  Sentell 
lived  10  years  and  Dickson  15  years  after- 
wards,   would    raise   a    strong    presumption 
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against  the  right  of  his  heirs  to  recover  in 
this  action.  But  counsel  for  plaintiff  con- 
tend that  the  evidence  shows  that  Dickson 
did  not  linow  until  1897,  a  short  while  be- 
fore his  death,  that  the  sheriff  had  executed 
a  deed  to  Seutell.  There  is  some  evidence 
to  support  this  theory,  but  there  is  also 
evidence  tending  to  show  that  Dickson  did 
know  this.  His  own  letters  tend  to  show  It, 
and  the  fact  that  he  allowed  Sentell  to  pay 
the  taxes  on  the  land  after  that  date  is  a  cir- 
cumstance tending  the  same  way.  In  1889 
Dickson  wrote  to  Sentell  and  gave  him  a 
detailed  account  of  the  farming  operations 
on  the  place,  and  Informed  Sentell  that  the 
rents  of  the  place  could  be  increased  if  he 
would  pay  for  having  the  fences  repaired, 
and  asked  him  to  state  what  he  wished  to 
have  done  about  It,  thus  indicating  that  Sen- 
tell had  control  of  the  place.  After  Sentell's 
death  he  writes  to  Sentell's  son  asking  blm 
and  his  mother  to  carry  out  the  promise  of 
Sentell  to  give  B.  H.  Diclcson  and  Albert 
Dickson  80  acres  of  the  land  each.  Why 
shonld  Sentell  be  promising  Dickson  to  give 
his  son  and  granddaughter  each  80  acres  of 
this  tract  of  land  if  the  land  belonged,  not 
to  him,  but  to  Didison?  Why  should  Dick- 
son beseech  the  widow  and  heirs  of  Sentell 
to  carry  out  this  promise  of  Sentell,  if  be, 
and  not  Sentell,  owned  the  land?  These  let- 
ters are  not  disputed.  They  clearly  indicate 
the  Ideas  of  Dickson  at  the  time  he  wrote 
tbem  as  to  the  ownership  of  this  land,  and 
are  entitled  to  much  more  weight  than  the 
testimony  of  witnesses  to  conversations  that 
occurred  years  before,  when  the  possibility 
of  a  misunderstanding  of  the  conversation 
on  the  part  of  the  witnesses,  or  that  their 
memory  does  not  accurately  retain  it,  must 
be  considered.  The  written  word  remains, 
and  we  can  rely  upon  these  letters  as  ex- 
pressing correctly  the  Ideas  of  the  writer  at 
that  time.  It  is  true  that  these  defendants 
have  not  produced  all  the  lettei-s  that  Dick- 
son wrote;  but  they  were  not  asked  If  they 
had  others  in  their  possession,  and  there  is 
nothing  in  the  evidence  to  Justify  us  in  say- 
ing that  they  have  concealed  evidence.  The 
fact  that  Dickson  knew  of  the  deed  to  Sen- 
tell Is  also  shown  by  the  testimony  of  several 
witnesses,  and  the  fact  that  Dickson  paid 
no  taxes  on  the  land  after  Sentell  obtained 
the  title.  In  addition  to  the  evidence  that 
tends  to  show  that  Dickson  knew  of  this  con- 
veyance long  before  his  death,  the  relations 
between  these  two  men  were  such  as  to 
make  it  onreasonnble  to  believe  that  Sentell 
concealed  this  fact  from  Dickson.  Sentell 
was  a  successfnl  business  man.  He  was  a 
brother-tn-law  and  an  intimate  friend  of 
Dickson.  The  evidence  does  not  show  that 
he  was  trying  to  make  money  out  of  Dick- 
son. On  the  contrary,  it  shows  that  be  was 
endeavoring  to  aid  Dickson,  and  to  assist 
him  as  one  friend  would  another.  The  tract 
of  land  at  that  time  wus  of  no  great  value, 
and  there  seems  to  be  little,  if  any,  reason 


why  Sentell  should  perpetrate  a  frand  on 
bis  brother-in-law  In  order  to  get  possession 
of  It  There  is  more  reason  to  believe  that 
this  conveyance  from  the  sheriff  to  Sentell 
was  made  with  the  knowledge  and  consent 
of  Dickson.  He  owed  Sentell  at  that  time 
several  thousand  dollars,  which  he  was  prob- 
ably unable  to  pay,  and  for  which  Sentell 
held  a  mortgage  on  this  land ;  and  he  allow- 
ed Sentell  to  take  the  conveyance  from  the 
sheriff,  thinking,  no  doubt,  that  Sentell  dur- 
ing his  life  would  continue  to  aid  him,  and 
probably  make  some  provision  for  himself 
and  family  afterwards.  Sentell  seems  to 
have  been  generous  In  aiding  Dickson  during 
his  whole  life,  but  when  he  died  he  left  bis 
property,  including  this  land,  to  bis  own 
wife  and  children.  Dickson  had  proved  to 
be  unsuccessful  in  his  business,  and  Sentell 
probably  thought  It  prudent  not  to  give  Di<*- 
son  property,  but  to  leave  It  to  Mrs.  Sentell, 
who  was  Dickson's  sister,  to  extend  him  and 
his  family  such  aid  as  she  saw  proper.  She 
did  continue  to  extend  aid;  but  she  re- 
fused, probably  on  the  advice  of  her  son  and 
Bon-ln-law,  to  give  to  him  or  his  heirs  the 
title  to  any  portion  of  this  property,  and 
hence  this  suit 

Neither  laches  nor  the  statute  of  limita- 
tions was  set  up  as  a  defense  in  this  case ; 
the  defendants  simply  denying  most  of  the 
material  allegations  of  the  complaint;  but. 
though  laches  was  not  pleaded,  still  this  long 
delay  must  be  considered.  It  lasted  until 
Sentell  and  Dickson,  the  two  principal  actors 
in  the  transactions  ui>on  which  this  suit  is 
based,  and  who  probably  alone  fully  under- 
stood them,  were  both  dead.  After  a  delay 
that  bas  sealed  the  mouths  of  these  two  most 
important  witnesses,  a  court  of  equity  ought 
not  to  set  aside  this  deed  unless  clearly  sat- 
isfied that  the  Interests  of  justice  require  it 
and  that  Dickson  bad  no  notice  of  the  ad- 
verse claim  of  the  Sentells  to  his  land  until 
shortly  before  his  own  death ;  but  the  chan- 
cellor found  against  this  theory,  and  a  care- 
ful consideration  of  the  evidence  has  failed 
to  convince  a  majority  of  the  court  that  his 
finding  is  against  the  weight  of  evidence.  It 
may  be  that  when  Sentell  secured  the  title 
to  this  land  It  was  with  the  intention  of  re- 
conveying  it  to  Dickson  If  Dickson  ever  re- 
paid the  amounts  due  Sentell,  and  that  he 
found  afterwards  that  Dickson  could  never 
redeem  the  land;  but  this  Is  mere  specula- 
tion. The  two  principals  who  could  have 
cleared  up  this  mystery  are  now  dead,  and, 
In  view  of  the  conflict  in  the  evidence  and 
the  doubt  that  surrounds  the  facts,  it  is 
safer  now,  as  between  their  heirs,  to  let  the 
title  to  this  land  remain  as  they  left  it  The 
contention  that  Alex  Byrne,  administrator  of 
the  Cheatham  estate,  had  no  authority  to 
transfer  the  certificate  of  purchase  to  Sentell 
cannot  be  entertained,  for  that  Is  a  matter 
that  concerns  the  Cheatham  heirs  only,  and 
they  are  not  complaining.  If  that  conten- 
tion was  true,  it  might  show  that  the  land 
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in  eqolty  belongs  to  the  Cheatham  heirs,  but 
it  conid  not  aid  the  plaintiffs. 

The  only  remaining  point  to  notice  arises 
on  an  amendment  to  the  complaint  in  which 
R.  H.  Dickson,  one  of  the  plaintiffs,  alleges 
that  his  father  gave  him  120  acres  of  this 
land ;  that  he  took  possession  of  it  and  im- 
proved It;  and  that  Sentell  assured  him  be 
should  have  what  hia  father  had  promised 
him,  and  he  asks  tliat  his  title  thereto  be 
quieted.  This  amendment  was  based  on  an 
entirely  different  canse  of  action  to  that  al- 
lied in  the  original  complaint.  But  no  ob- 
jection was  made  to  it,  and  we  will  consider 
It  The  evidence  shows  that  R.  H.  Dickson 
took  possession  of  a  part  of  this  land  under 
a  written  promise  from  his  father,  made  in 
1880,  that  he  would  convey  the  land  to  lilm 
as  soon  as  the  boundaries  could  be  surveyed 
and  ascertained.  This  writing  does  not  give 
a  clear  description  of  tlie  land,  for  the  rea- 
son tbat,  as  before  stated,  the  boundaries 
bad  not  been  ascertained;  but  the  writing 
states  that  the  part  to  be  conveyed  to  R.  H. 
DI<dcson  will  commence  "at  the  lowest  point 
on  the  tract"  and  will  inclnda  a  portion  of 
section  24,  township  18,  range  26  west  be- 
ing 120  acres  In  all.  This  description  is  so 
vagne  that  it  does  not  constitute  color  of 
title,  so  that  a  possession  of  part  will  be 
considered  possession  of  the  whole;  bnt  it 
tends  to  explain  the  nature  of  the  possession 
by  R.  H.  Dickson.  He  leased  a  part  of  this 
land  to  tenants,  and  In  that  way  he  pat  In 
cultivation  some  30  or  40  acres.  This  con- 
tract with  his  father  was  made  before  Sen- 
tell  obtained  the  title,  but  R.  H.  Dickson 
continued  to  hold  possession  of  this  land, 
collecting  the  rents,  and  exercising  acts  of 
ownership  over  it  down  to  the  time  the  suit 
was  brought  in  this  case.  There  is  some  tes- 
timony that  after  Sentell  secured  the  title  to 
the  land  he  assured  R.  H.  Dickson  that  he 
should  have  the  land  bis  father  gave  blm; 
but  the  evidence  does  not  clearly  show 
whether  this  was  before  R.  H.  Dickson  made 
the  Improvements  or  afterwards.  It  Is  clear- 
ly shown  tbat  Sentell  recognized  his  right 
by  allowing  him  to  control  the  place  and  col- 
lect the  rents  therefrom  as  If  he  owned  it 
The  only  serious  evidence  against  the  claim 
of  R.  H.  Dickson  to  this  land  Is  that  he 
never  Iiad  It  assessed  separately  from  the 
main  tract,  and  that  Sentell  paid  the  taxes 
on  the  whole  tract  Including  the  land  of  R. 
H.  Dickson;  but,  when  we  consider  that  R. 
H.  Dickson  held  continuous  possession  of 
this  land  under  claim  of  tltie  as  a  gift  from 
bis  father  for  10  to  16  years,  that  during  all 
that  time  Ms  right  to  It  seems  to  have  been 
conceded  by  defendants  and  Sentell,  that  he 
has  put  It  In  cultivation  and  Improved  It,  we 
are  ot  the  opinion  that  he  bos  acquired  title 
to  thnt   part   of  which  he  took  actual   pos- 


session and  Improved,  which  a  court  of  eq- 
uity should  protect  and  that  his  title  there- 
to should  be  quieted.  Ouynn  v.  McCauley, 
S2  Ark.  97-116;  Vandlveer  v.  Stickney,  75 
Ala.  22B;  Com.  v.  Gibson,  85  Ky.  668,  4  S. 
W.  453;  Schafer  v.  Hauser,  111  Mich.  622, 
70  N.  W.  136,  35  L.  R.  A  835,  66  Am.  St 
Rep.  403 ;  Bevington  v.  Bevlngton  (Iowa)  110 
N.  W.  840.  Ordinarily,  the  possession  of  a 
vendee  of  land  under  a  bond  for  titie  Is  not 
adverse  to  the  vendor,  but  when  he  has  paid 
the  purchase  price  and  fully  performed  his 
part  of  the  contract  his  possession  then  be- 
comes adverse.  R.  H.  Dickson  took  posses- 
sion of  this  land  under  a  written  promise 
from  bis  father  that  he  would  convey  him 
the  title  as  soon  as  It  was  surveyed.  The 
evidence  shows  conclusively  tbat  he  Intend- 
ed to  give  his  son  this  land,  and  his  son  took 
possession  of  It  and  Improved  It  under  this 
promise.  There  was  nothing  further  for  the 
son  to  do.  He  remained  In  possession  of  It 
until  after  bis  father's  death,  and  until  this 
suit  was  commenced,  though  It  seems  tbat 
the  tenant  to  whom  be  had  rented  the  land, 
about  the  time  this  suit  commenced,  promis- 
ed to  pay  the  rent  to  defendants.  But  tbat 
did  not  affect  Dickson's  title,  nor  does  the 
fact  tbat  after  bis  father's  death,  and  short- 
ly before  this  action  commenced  he  endeav- 
ored to  get  the  defendants  to  make  a  deed 
conveying  the  land  to  him.  This  was  not 
a  recognition  of  their  right  to  the  land,  but 
of  the  fact  that  the  legal  titie  only  was  on 
them,  and  that  they  held  this  title  for  him. 
He  endeavored  to  avoid  a  lawsuit  in  that 
way,  and  this  he  bad  a  right  to  do.  R.  H. 
Dickson  died  after  this  snlt  was  commenced. 
After  fully  considering  this  branch  of  the 
case,  we  are  of  the  opinion  that  he  owned 
this   land,   and   that   the  title   of   his   heir, 

Dickson,  to  this  land  Improved  by  bis 

father  should  be  quieted.  The  decree  of  the 
chancellor  to  that  extent  will  be  reversed, 
and  the  canse  remanded,  with  an  order  that 
a  commission  be  appointed  to  ascertain  and 
report  the  quantity  and  description  of  the 
land  Improved  by  R.  H.  Dickson,  and  also 
the  amount  of  taxes  paid  by  Sentell  on  tbat 
part  of  the  tract,  and  that  upon  the  coming 

In  of  the  report  that  the   plaintiff  

Dickson  have  a  decree  quieting  his  title  to 
that  part  of  the  land,  and  Mrs.  Sentell  be 
charged  with  rental  value  of  that  part  of 
the  land  since  she  took  possession  thereof, 
and  have  credit  for  the  taxes  and  Interest 
paid  by  her  thereon,  and,  if  any  balance  be 
due  her,  It  shall  be  a  lien  on  the  land.  In  all 
other  respects  the  Judgment  is  affirmed. 

BATTLE  and  WOOD,  JJ.,  dissent,  ex- 
cept to  so  much  of  the  opinion  as  relates  to 
the  R.  H.  Dickson  tract  of  land. 
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STEWART  A  ALEXANDER  LUMBER 
CO.  V.  WEAVER. 

(Supreme  Court  of  Arkansas.     July  8,  1907.) 

Masteb   and   Servant  —  Failube  to   Pat 

Wages — Statutory  Penai.tt. 

Kirbys  Die.  §  6699,  as  amended  by  the  act 
of  April  24,  1905  (Acts  1905,  p.  538),  provides 
a  penalty  for  the  failure  of  a  eorporation  to  pay 
a  discharged  employe  the  wages  due  at  the  time 
of  his  discharge.  Held  that,  in  a  suit  by  a  dis- 
charged employe  for  wages  remaining  unpaid 
and  the  statutory  penalty,  it  must  appear  that 
there  were  wages  due  the  employe  when  dis- 
charged which  had  not  been  subsequently  paid, 
and  the  mere  showing  that  the  corporation  had 
retained  a  portion  of  the  employe's  wages,  which 
it  claimed  the  right  to  do  under  the  contract  of 
employment,  without  any  evidence  that  any 
amount  was  due,  was  insufficient  to  entitle  the 
employe  to  the  statutory  penalty. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  SS  78,  111.] 

Appeal  from  Circuit  Court,  Hot  Spring 
County ;  Alex.  M.  Du£Be,  Judge. 

Action  by  L.  D.  Weaver  against  the  Stevrart 
&  Alexander  Lumber  Company  for  wages  due 
and  the  statutory  -  penalty  for  nonpayment 
thereof.  From  a  Judgment  for  plaintiff  in 
the  circuit  court  after  appeal  from  the  Jus- 
tice court,  defendant  appeals.  Reversed  and 
remanded. 

Richmond  &  Berger  and  Mehaffy,  Williams 
&  Armistead,  for  appellant  Jabez  M.  Smitb, 
for  appellee. 

HILL,  O.  J.  L.  D.  Wearer,  an  employ^  of 
the  Stewart  &  Alexander  Lumber  Company, 
a  corporation,  was  discharged  on  the  11th 
day  of  May,  1906.  The  paymaster  of  the 
lumber  company  made  out  his  account,  and 
found  that  there  was  due  him  for  wages  the 
sum  of  110.13,  and  deducted  therefrom  $1.12 
for  medical  attendance  and  insurance.  A 
controversy  arose  between  Weaver  and  the 
paymaster  as  to  whether  be  should  be  charg- 
ed for  medical  attendance  and  insurance  for 
the  full  month,  as  be  was  discharged  on  the 
11th.  The  paymaster  contended  that  he  bad 
a  right  to  take  it  out  for  the  full  month,  and 
Weaver  contended  that  he  did  not  have  the 
right  to  take  it  out  for  the  full  month.  lia- 
ter,  Weaver  returned  and  accepted  from  the 
paymaster  the  $9.61  and  signed  a  receipt  in 
full  therefor,  but  said  that  he  would  see  if 
he  could  make  him  pay  the  balance.  Weaver 
brought  suit  In  a  Justice  court  for  $1.12,  and 
for  penalty  at  the  rate  of  $2  per  day,  his 
daily  wage  at  the  time  he  was  discharged, 
until  payment,  pursuant  to  section  6609,  Klr- 
by's  Dig.  as  amended  by  the  act  of  April  24, 
1905  (Acts  1905,  p.  538).  After  an  appeal  to 
the  circuit  court,  the  case  resulted  in  a  ver- 
dict as  follows:  "We,  the  Jury,  find  for  the 
plaintiff  Judgment  for  the  sum  of  $1G4  as 
peunlty."  Judgment  was  entered  ui)on  said 
verdict,  and  the  lumber  company  has  ap- 
l)ealed. 

The  first  part  of  the  first  instruction  to  the 
Jury  is  as  follows:  "The  court  Instructs  the 
Jury  that  if  yon  find  there  was  $1.12  due  the 


plaintiff  at  the  time  of  bla  discharge,  and  that 
the  defendant  refused  to  pay  the  same,"  etc. 
There  Is  absolutely  no  evidence  that  there 
was  $1.12  due  the  plaintiff  at  the  time  of  his 
discharge.  Weaver  and  the  paymaster  both 
swear  that  there  was  a  controversy  between 
them  as  to  whether  Weaver  was  chargeable 
for  the  full  month  for  medical  attendance 
and  Insurance,  but  there  is  nothing  in  this 
record  to  show  which  was  right  in  their 
respective  contentions.  There  is  no  dispute 
but  what  he  was  chargeable  as  an  employ^ 
with  these  Items,  and  the  only  dispute  is 
whether,  being  discharged  on  the  11th,  he 
was  chargeable  with  these  items  for  the  full 
month,  or  chargeable  for  only  a  fractional 
part  of  the  month,  or  probably  whether  they 
were  chargeable  at  all  unless  he  worked  a 
full  month.  This,  of  course,  depended  upon 
the  contract  between  the  employ^  and  the 
company,  which  anthorissed  the  company  to 
charge  these  Items  against  their  wages.  That 
contract  is  not  shown.  Whether  It  was  in 
writing,  or  in  parol,  or  only  existed  by  cus- 
tom, Is  not  developed.  There  Is  a  mere  recog- 
nition by  each  side  that  such  items  were 
ordinarily  chargeable  against  the  wages  of 
employes,  and  nothing  more.  These  Items 
were  not  set  off,  but  appear  to  have  been  fixed 
charges  against  the  wages  of  the  employ^ 

The  complainant  states  that  there  is  $1.12 
due  the  plaintiff,  together  with  penalties. 
The  answer  denies  that  $1.12  was  due.  No 
evidence  has  been  introduced  as  to  whether 
It  was  due  or  not.  The  verdict  of  the  Jury 
only  found  the  amount  of  penalty  for  the 
plaintiff.  This,  of  course,  presupposed  some 
nonpayment  of  some  wages,  but  the  evidence 
of  wages  due  is  not  found  In  this  record. 
This  statute  is  to  "protect  the  employes  of 
corporations,  many  of  whom  are  day  labor- 
ers and  dependent  upon  their  dally  wages 
for  support  and  maintenance,  and  who  are 
not  In  a  position  to  enter  into  expensive  lit- 
igation (and)  the  law  seeks  to  compel  pay- 
ment without  suit  by  making  it  to  the  inter- 
est of  the  corporation  to  promptly  pay  the 
unpaid  wages  of  the  discharged  employe." 
Wis.  &  Ark.  Lbr.  Co.  v.  Reeves  (Ark.)  102  S. 
W.  206.  As  stated,  It  was  not  shown  that 
there  were  any  unpaid  wages,  and  this  stat- 
ute cannot  l>e  construed  as  forbidding  a  cor- 
poration to  take  out  of  the  wages  of  Its  em- 
ployes any  Just  credits  to  which  it  may  be 
entitled.  When  the  statute  is  invoked,  it 
must  be  shown  that  there  are  unpaid  wages ; 
and  unpaid  wages  would,  of  course,  include 
unwarranted  abatements  or  deductions  from 
the  contractual  wage,  but  would  not  include 
payments  in  money,  goods,  or  services,  or 
any  other  credit  whjch  the  parties  might 
validly  contract  should  go  against  the  wages. 

There  are  other  questions  presented  which 
are  likely  fatal  to  appellant's  cause;  but  It 
is  not  necessary  to  pass  beyond  this  question 
which  meets  the  court  at  the  threshold  of  a 
consideration  of  the  Issues  involved. 

Reversed  and  remanded. 
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INCORPORATED   TOWN   OF   STAMPS   T. 

BURK. 
(Baprem*  Court  of  ArkanBaa.     Jaly  1,  190T.) 

1.  Licenses— BuTCHEBa  —  Exxvftiors  —  Oi.d 
S01.DIEB8. 

The  statute,  permittins  old  soldiers  obtain- 
ing certificates  from  the  county  judge  to  peddle 
without  a  license,  does  not  exempt  one  from  the 
operation  of  an  ordinance  providing  that  per- 
sons Belling  meats  within  the  city  in  less  quan- 
tities than  the  quarter  shall  be  regarded  as 
batchers  and  required  to  take  out  a  butcher's  li^ 
cense. 

2.  Sake— Reasonableness  of  Ordinance. 

Where  a  town  is  limited  to  power  to  regu- 
late the  sale  of  fresh  meats,  a  license  fee  may 
be  required  sufficient  to  cover  the  cost  of  li- 
censing and  regulating,  but  the  town  may  not 
use  the  power  as  a  means  of  raising  revenue ; 
and  an  ordinance  requiring  all  dealers  in  fresh 
meats  selling  in  less  than  certain  quantities  to 
take  out  a  license  and  pay  therefor  $12.50  per 
quarter  or  |50  annually,  but  not  attempting  to 
regulate  the  business  beyond  requiring  a  license 
fe^  ia  void  OS  exorbitant,  unreasonable,  and  a 

trovision  for  taxation  under  the  guise  of  regu- 
ition. 
Hill,  G.  J.,  dissenting. 

Appeal  from  Circnit  Gonrt,  Lafayette  Coim- 
ty:  George  W.  Hays,  Judge. 

W.  P.  Bork  was  convicted  of  Tlolating  an 
ordinance  of  the  incorporated  town  of  Stamps. 
On  appeal  to  the  circuit  court  a  verdict  was 
directed  for  defendant,  and  the  town  appeals. 

Affti*fn^>^, 

Warren  &  Hamlter,  for  appellant  R.  L. 
Montgomety  and  Walter  J.  Terry,  for  appel- 
lee. 

RIDDICK,  J.  The  town  conncll  of  the  In- 
corporated town  of  Stamps  passed  an  ordi- 
nance which,  among  other  things,  required 
that  all  persons  keeping  butcher  shops,  and 
all  dealenf  in  fresh  meats,  selling  in  quanti- 
ties in  less  than  a  quarter,  should  take  out  a 
license  and  pay  therefor  $1ZS0  per  quarter, 
or  $50  annually.  Another  ordinance  passed 
by  the  council,  and  which  was  entitled  "An 
ordinance  to  protect  butchers  and  better  reg- 
ulate the  selling  of  fresh  meats,"  provides 
that  "any  person  who  shall  sell  meats  with- 
in the  corporate  limits  of  the  town  of  Stamps 
to  consumers  or  other  persons  or  corporations 
in  less  quantities  than  the  quarter  shall  be 
regarded  as  a  butcher,  and  be  required  to  take 
out  a  butcher's  license."  Penalties  were  pro- 
vided for  violations  of  these  ordinances.  The 
defendant,  W.  P.  Burk,  who  lived  outside  of 
the  town,  was  arrested  and  charged  with  re- 
tailing meats  in  quantities  less  than  a  quarter 
to  people  in  the  town,  without  having  procur- 
ed therefor  a  license,  as  required  by  the  ordi- 
nances. On  a  trial  before  the  mayor  of  the 
town  he  was  convicted  and  fined  $50  and 
costs.  He  appealed  to  the  circuit  court,  but 
on  the  trial  there  the  presiding  Judge,  after 
hearing  the  evidence,  directed  a  verdict  for 
the  defendant,  nnd  the  town  appealed. 

A  statute  of  this  state  penults  old  soldiers, 
who  obtain  certiflcates  from  the  county  Judge 
■bowing  that  tbey  have  complied  with  the 


provisions  of  the  act,  to  engage  in  peddling 
without  a  license.  The  defendant  undertook 
to  Justify  his  conduct  by  this  statute.  Coun- 
sel for  the  town  contended  that  the  act  was 
unconstitutional.  When  the  case  was  tried 
t)efore  the  mayor  he  delivered  a  written 
opinion,  in  which,  referring  to  this  question, 
he  said :  "The  court  with  much  felicity  deems 
it  unnecessary  to  consider  the  question  of 
the  unconstitutionality  of  the  old  soldiers 
act."  We  can  concur  In  that  conclusion,  for 
the  reason  that  the  act  In  question  refers  to 
peddling,  and  the  defendant  In  this  case  is 
not  accused  of  peddling  without  license,  but 
"of  selling  fresh  meat  in  less  quantities  than 
one-fourth  of  a  carcass  in  a  town,  without  hav- 
ing paid  the  license  fee  required  by  the  town 
ordinance."  The  fact  that  the  county  court 
authorized  the  defendant  to  peddle  in  the 
county  gave  him  no  right  to  violate  a  valid 
town  ordinance  regulating  the  sale  of  fresh 
meats,  and  the  main  question  in  the  case  Is 
whether  the  ordinance  was  valid- 
Cities  and  Incorporated  towns  In  this  state 
have  authority  to  regulate,  tax,  or  suppress 
hawkers  and  peddlers  (Ktrby's  Dig.  {  5438) ; 
but,  as  before  stated,  this  prosecution  Is  not 
for  peddling  without  license,  but  for  the  viola- 
tion of  an  ordinance  which  prohibits  the  sell- 
ing of  meat  without  procuring  a  license  as  a 
butcher.  The  statute  under  which  the  town 
claims  authority  to  enact  this  ordinance  pro- 
vides that  towns  "shall  have  power  to  es- 
tablish and  regulate  markets."  Kirby's  Dig. 
!!  5438.  It  is  not  shown  that  any  market 
place  has  been  established  by  the  town  of 
Stamps,  and  this  ordinance  does  not  express- 
l.v  purport  either  to  establish  or  to  regulate 
a  market  Counsel  for  defendant  therefore 
contends  that  the  statute  giving  the  town  au- 
thority to  establish  and  regulate  markets  does 
not  give  the  town  authority  to  require  a  li- 
cense of  a  farmer  who  buys  a  beef  and  re- 
tails It  to  citizens  of  the  town.  See  St.  Paul 
V.  Traeger,  25  Minn.  248.  83  Am.  Rep.  462; 
City  of  Burlington  v.  Dahkwardt,  78  Iowa, 
170,  34  N.  W.  801. 

But,  If  we  concede  that  the  town  In  order 
to  protect  the  public  health  had  the  authority 
to  regulate  the  selling  of  fresh  meats  and  to 
require  parties  retailing  fresh  meats  In  the 
town  to  take  out  a  license,  still  the  power  con- 
ferred Is  the  power  to  regulate,  and  not  to 
tax.  Under  the  power  to  regulate  a  license 
fee  may  be  required  sufficient  to  cover  the 
cost  of  licensing  and  regulating;  but  the 
town  baa  no  right  to  use  the  power  to  li- 
cense and  regulate  as  a  means  of  raising  rev- 
enue. Arkadelphla  Lumber  Co.  v.  Arkndel- 
phla,  56  Ark.  370,  19  S.  W.  1063.  In  that  ( use 
this  court  held  that  a  license  fee  of  $25  for 
the  privilege  of  keeping  a  ferry  within  the 
corporate  limits  of  a  city  was  not  an  unrea- 
sonable regulation,  and  valla.  One  judge  dis- 
sented, on  the  ground  that  the  ordinance 
showed  that  Its  purpose  was  to  raise  revenue, 
and  that  the  sum  exacted  was  so  out  of  pro- 
portion to  the  costs  of  licensing  and  regulat- 
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Ing  as  to  be  In  law  unreasonable,  and  there- 
fore the  ordinance  was  void.  In  that  case 
the  license  required  was  for  the  operation  of 
a  ferry  within  the  town  limits ;  In  this  case 
It  Is  to  regulate  the  business  of  selling  of 
fggsh  meats  In  the  town,  and  the  fee  exacted 
here  of  each  dealer  la  twice  as  large  as  re- 
quired of  the  owner  of  the  ferry  In  that  case. 
It  Is  evident  that  the  operation  of  a  feriy 
across  a  navigable  river  in  a  town  or  cll7 
might  require  a  considerable  amount  of  in- 
spection and  supervision  to  see  that  the  ferry 
and  fts  machinery  were  Icept  In  good  condi- 
tion, that  It  was  not  allowed  at  times  to  be- 
come overcrowded,  to  the  end  that  the  lives 
and  property  of  those  using  the  ferry  might 
not  be  subjected  to  danger,  and  also  to  see 
that,  while  prompt  and  efficient  service  was 
rendered,  no  undue  obstruction  to  navigation 
wa«  caused  by  the  operation  of  the  ferry. 
For  these  reasons  the  license  fee  required  In 
the  case  of  a  public  ferry  over  a  navigable 
river  might  reasonably  be  larger  than  that 
required  of  a  butcher  or  one  who  sold  meat 
from  a  wagon.  See  the  Iiaundry  License 
Case  (D.  O.)  22  Fed.  701.  That  the  purpose 
of  the  license  fee  in  this  case  was  to  raise 
revenue  Is  plain,  when  the  amount  of  the 
fee  Is  considered  in  connection  with  the  fact 
that  the  ordinance  does  not  attempt  In  any 
way  to  regulate  the  business  beyond  requiring 
a  license  fee.  There  Is  no  provision  against 
the  sale  of  unwholesome  meats,  or  any  other 
provision  tending  to  regulate  the  business  of 
which  would  require  some  Inspection  and 
supervision  on  the  part  of  the  town  authori- 
ties. There  Is  nothing  but  a  bald  provision 
that  butchers  and  other  dealers  in  meat  shall 
take  out  a  license  and  pay  $12.50  therefor 
quarterly. 

The  only  charge  against  the  defendant  in 
this  case  Is  that  he  hauled  meats  of  animals 
that  he  had  slaughtered  outside  of  the  town 
limits  and  retailed  them  to  consumers  within 
the  town.  Granting  that  the  city  had  the 
right  to  require  liim  to  take  out  a  license  and 
to  pay  therefor  the  same  fee  that  it  required 
of  butchers  and  other  dealers  in  fresh  meats, 
we  are  of  the  opinion  that  under  the  facts 
Shown  the  fee  of  $12.50  quarterly,  or  |50  per 
annum,  was  clearly  exorbitant  and  unreason- 
able, and  that  the  purpose  of  it  was  not 
regulation  but  taxation  under  the  guise  of 
regulation^  The  decisions  in  this  as  well  as 
In  other  states  fully  support  this  conclusion ; 
but  in  considering  them  we  must  discriminate 
between  those  states  in  which  the  town  has 
authority  to  require  a  license  for  revenue  as 
well  as  regulation,  and  those  where,  as  in 
this  state,  the  fee  is  allowed  for  regulation 
only  and  where  the  town  cannot  go  beyond 
the  sums  reasonably  required  to  cover  the 
costs  of  the  license  fees  and  inspection.  One 
of  the  best  considered  cases  on  this  question 
is  the  Laundry  License  Case  (D.  O.)  22  Fed. 
701,  where  the  town  exacted  a  $20  license  fee 
of  a  laundry.  That  case  was  cited  by  this 
court  in  the  ease  of  Arka.  Lbr.  Co.  v.  Arka., 


56  Ark.  370,  19  S.  W.  1053.  It  supports  the 
decision  in  that  case,  but  it  shows  clearly 
that  the  fee  exacted  here  is  unreasonable, 
and  that  the  ordinance  is  void.  Arka.  Lbr. 
Co.  V.  Arka.,  56  Ark.  370, 19  S.  W.  1053 ;  City 
of  Fayetteville  v.  Carter,  52  Ark.  301,  12  S. 
W.  573,  6  L.  R.  A.  600 ;  The  Laundry  License 
Case  (D.  C.)  22  Fed.  701 ;  Ash  v.  People,  11 
Mich.  347,  88  Am.  Dec.  740 ;  Vansant's  Case. 
59  Md.  334 ;  Kinsley  v.  Chicago,  124  111.  359, 
16  N.  B,  260;  Cape  May  v.  Transportation 
Co.,  64  N.  J.  Law,  80,  44  Atl.  948;  North  Hud- 
son Co.  T.  Hoboken,  41  N.  J.  Law,  72;  City 
of  St  Paul  V.  Tracger,  25  Minn.  248,  33  Am. 
Rep.  462;  1  Dillon  on  Municipal  Corp.  385- 
390,  and  note;  2  Cooley  on  Taxation,  1134- 
1146. 

As  the  ordinance  for  the  violation  of 
which  the  defendant  was  arrested  is  void, 
it  follows  that  the  Judgment  of  the  circuit 
court  directing  a  verdict  in  his  favor  should 
be  affirmed,  and  it  is  so  ordered. 

HILL,  C  J.  (dissenting).  The  ri^t  to  reg- 
ulate includes  the  right  of  Inspection,  and 
the  cost  of  regulation  and  inspection  may  be 
imposed  on  those  engaged  in  the  business  reg^ 
ulated.  It  Is  the  right  and  duty  of  municipali- 
ties to  Inspect  meat  shops  and  markets  for 
the  protection  of  the  health  of  the  community. 
The  license  fee  may  be  sufficiently  high  to 
pay  all  the  expense  Involved  in  the  perform- 
ance of  these  duties  by  the  municipality. 
The  fact  that  the  record  falls  to  disclose 
whether  the  city  Is  doing  Its  duty  or  not  is 
of  no  consequence,  for  that  is  not  the  ques- 
tlon  in  issue.  The  question  is  whether  this 
license  fee  is  so  unreasonably  high  as  to  in- 
dlcate  that  it  Is  levied  for  the  purpose  of  mu- 
nicipal revenue  rather  than  to  cover  the  ex- 
pense of  licensing  and  Inspecting  which  the 
city  Is  authorized  to  perform,  and  which  good 
government  requires  of  it  I  do  not  think 
the  ordinance  fixes  an  unreasonable  charge 
for  regulation  and  inspection. 


WESTERN  UNION  TELEGRAPH  COM- 
PANY V.  SHBNEP. 
(Supreme  Court  of  Arkansas.     July  15,  1907.) 

Teleoraphs— Actions  fob  Dahaokb  —  Dah- 

AGE8  FOR  Mental  Suffebino. 

The  statute  malcing  telegraph  companies  li- 
able for  mental  anguisli  due  to  negligence  in  de- 
livering messages  does  not  authorize  a  recovery 
for  failure  to  promptly  deliver  a  telefjram  to 
sender's  daugbter-in-law:  "I  will  be  there  to- 
night Be  ready  to  come  back  on  next  train" — 
by  reason  of  which  failure  she  did  not  meet 
him,  thereby  causing  him  to  be  uneasy  and  dis- 
turbed, and  to  worry  because,  having  remained 
until  the  next  day.  he  thouf^ht  he  might  possibly 
be  discharged  from  his  position  for  overstaying 
his  leave  of  absence. 

r£M.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Telegraplis  and  Telephones,  {  69.] 

Appeal  from  Circuit  Court,  Phillips  Coun- 
ty; H.  N.  Hutton,  Judge. 

Action  by  James  Sbenqi  against  the  West- 
em  Union  Telegraph  Company.   From  a  Judg- 
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ment  tor  plaintiff,  defendant  appeals.     He- 
▼weed  and  remanded. 

Sbenep,  a  policeman  In  Helena,  sent  this 
telegram  to  hla  daugbter-ln-law,  Mrs.  Mattie 
Shen^,  at  Blgbee,  Miss.:  "I  will  be  there 
to-night.  Be  ready  to  come  back  on  next 
train.  Jamea  Shen^."  He  paid  for  the 
transmission  of  the  tele^am  to  Amory,  and 
also  for  transmission  from  Amoiy  to  Big- 
bee,  which  was  to  be  by  telephone.  The  a;)- 
peiiant  negligently  failed  to  deliver  the  mes- 
sage until  10  o'clock  the  foilowtng  day. 
Shenep  arrWed  at  Blgbee  in  the  nighttime; 
and,  failing  to  fiod  his  daughter,  became 
alarmed,  and  alleged  that  be  suffered  mental 
angnlah  as  well  as  bodily  Inconvenience,  and 
was  forced  to  spend  the  night,  without  food 
or  shelter,  on  an  unprotected  platform,  and 
that  It  was  cold  and  rainy.  Bigbee  was  but 
a  abort  distance,  probably  a  half  a  mile,  from 
the  station.  Shen^  had  been  there  once  be- 
fortt,  bat  was  not  familiar  with  the  surround- 
inga.  His  danghter-ln-law  waa  the  mother 
of  an  infant  fire  weeks  old,  and  Mr.  Shenep 
was  uneasy  and  anxious  and  disturbed  be- 
cause of  her  nonappearance  pnrsuant  to  the 
request  In  his  telegram.  Her  testimony  was 
not  taken,  but  as  she  returned  with  her  fath- 
er-in-law the  next  day — one  day  late — It  may 
be  assumed  that  she  would  have  met  blm  pur- 
suant to  bis  telegram  had  she  received  It. 
Mr.  Shenep  told  the  operator  that  It  was  Im- 
portant that  the  message  be  sent  without  de- 
lay; that  be  had  only  one  day's  leave  of  ab- 
sence, and  at  the  point  he  was  to  meet  his 
daughter-in-law  there  was  about  an  hour  and 
a  half  between  trains;  and  that  the  message 
would  have  to  be  sent  promptly  so  that  he 
could  return  on  the  next  train.  In  addi- 
tion to  the  mental  and  physical  annoyance 
to  which  be  was  subjected,  he  was  permitted 
to  testify  that  he  was  also  worried  because 
he  thought  that  he  might  probably  be  dis- 
charged from  bis  position  for  overstaying  his 
leave  of  absence,  which  was  for  only  one 
day.  He  admitted  that  there  was  no  deduc- 
tion made  in  his  wages  by  reason  of  his  ab- 
sence. There  is  no  evidence  that  he  suffered 
any  pecuniary  loss.  Among  other  Instruc- 
tions, the  court  gave  this,  which  presents  the 
issue  which  was  sent  to  the  Jury:  "So  the 
plaintiff  Is  required  to  prove  by  a  fair  pre- 
ponderance of  the  evidence  that  he  placed 
in  the  hands  of  the  operator,  at  the  city  of 
Helena,  Ark.,  a  telegram  to  be  delivered  at  a 
point  In  Mississippi,  and  that,  through  the 
negligence  of  Its  officers,  the  telegram  waa 
not  promptly  delivered,  and  by  reason  of 
that  he  suffered  damages.  The  damages  will 
be  subject  to  proof,  so  far  as  compensatory 
damages  are  concerned,  but  under  the  laws 
of  this  state  he  will  be  entitled  to  recover 
ftirther  damages  for  mental  anguish,  and  for 
pain  and  suffering  occasioned  by  the  non- 
delivery of  the  telegram,  if  any  be  suffered." 
The  Jury  returned  a  verdict  for  $175  against 
the  telegraph  company,  and  it  has  api>ealed. 


O.  H.  Fearons  and  Rose,  Hemingway,  Can- 
trell  &  Loughborough,  for  appellant  J.  M. 
Vineyard  and  Jno.  L  Moore,  for  api>ellee. 

HllJj.  O.  J.  (after  stating  the  facts).  The 
Supreme  Court  of  South  Carolina,  In  the  case 
of  Lewis  V.  Telegraph  Co.,  36  S.  B.  556,  57 
S.  C.  325,  took  the  same  position  in  regard 
to  mental  pain  and  anguish  that  this  court 
took  in  Peay  v.  W.  U.  Telegraph  Co.,  64  Ark. 
538,  43  S.  W.  965,  39  L.  R.  A.  463.  Thereafter 
the  Legislature  of  South  Carolina,  as  did  the 
Legislature  of  Arkansas,  passed  a  statute 
making  mental  anguish  a  recoverable  ele- 
ment The  South  Carolina  statute  Is  prac- 
tically the  same  as  the  Arkansas  statute.  In 
Capers  v.  W.  U.  Tel.  Co.,  BO  S.  B.  537,  71  8.  C. 
29,  the  South  Carolina  court  said :  "When  the 
statute  was  passed,  wherever  In  text-book  or 
Judicial  utterance  'mental  anguish'  was  rec- 
ognized as  a  ground  of  action  against  a  tel- 
egraph company,  the  term  was  limited  to  ap- 
ply to  social  and  personal  matters,  and  not 
extended  to  business  affairs.  This  was  the 
scope  and  limitation  of  the  legal  meaning  of 
the  term,  and  there  Is  the  strongest  pre- 
sumption that  the  Oeneral  Assembly  Intended 
the  term  to  have  the  same  meaning  and  lim- 
itation in  this  state."  This  court  recently 
held  that  while  it  was  not  bound  to  adopt 
the  mental  anguish  doctrine  that  prevailed 
in  any  one  state,  nor  accept  Inconsistencies 
In  the  Judicial  construction  of  that  doctrine, 
yet  It  must  turn  to  the  courts  of  the  statea 
where  that  doctrine  has  prevailed  by  Judiclnl 
construction  In  order  to  determine  the  full 
force  and  effect  of  the  statute  establishing 
that  doctrine  In  this  state.  W.  U.  Tei.  Co. 
T.  HoUlngsworth  (Ark.)  102  S.  W.  681. 

A  few  cases  from  the  states  where  the 
mental  anguish  element  of  damages  prevails 
will  illustrate  its  inapplicability  to  the  facta 
here.  In  North  Carolina,  a  message  from 
motber  to  son  directing  him  to  "come  at 
once"  was  delayed  In  transmission,  so  that 
the  son  missed  the  first  train  that  would 
have  carried  him  to  his  mother,  and  be  walk- 
ed nine  miles,  and  was  very  uneasy  and  wor- 
ried about  ber  condition.  The  court  said: 
"His  mother  was  not  dead,  nor  at  the  point 
of  death.  He  knew  that,  because  her  name 
was  signed  to  the  dispatch.  It  was  his  own 
misapprehension  which  caused  him  any  un- 
easiness, and  not  the  negligence  and  delay 
of  the  defendant  He  was  not  deprived  by 
such  delay  of  the  opportunity  of  seeing  bis 
mother,  who,  indeed,  is  still  alive.  •  •  • 
But  if  the  plaintiff  suffered  any  mental  an- 
guish In  this  case.  It  was  not  caused  by  the 
negligence  of  the  defendant."  Bowers  v.  W. 
U.  Tel.  Co.,  47  S.  E.  507,  135  N.  C.  504.  The 
Texas  court  held,  where  there  was  a  negli- 
gent failure  to  deliver  a  message  correctly, 
whereby  a  student  lost  a  position  for  which 
he  was  negotiating,  that  a  failure  of  the 
student  to  receive  benefit  from  his  studies 
because  of  worry  over  the  loss  of  the  posl- 
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tion  was  too  remote  to  properly  form  an  ele- 
ment of  recovery.  W.  U.  Tel.  Co.  v.  Partlow, 
71  8.  W.  684,  80  Tex.  Civ.  App.  599.  In  W. 
U.  T.  Co.  V.  Reed  (Tex.  Civ.  App.)  84  S.  W. 
290,  the  plaintlfF  was  worried  and  nervous 
because  she  did  not  know  whether  the  funer- 
al of  her  sister  was  postponed,  owing  to  neg- 
ligent failure  to  deliver  a  telegram.  She  was 
not  deprived  of  the  privilege  of  attending 
the  funeral.  In  fact  did  attend  it,  but  the 
anxiety  she  experienced  was  from  uncer- 
tainty as  to  whether  she  could  attend  It 
This  annoyance  and  worry  was  held  not  to 
be  mental  anguish  within  the  meaning  of 
that  term.  A  mother  sued  a  telegraph  com- 
pany for  negligently  falling  to  transmit  mon- 
ey to  her  son,  an  Inexperienced  youth  in  a 
distant  state,  and  alleged  mental  anguish 
over  the  son's  embarrassing  situation  there 
without  money.  The  court  said:  "The  fact 
that  a  loving  mother  in  the  dark  hours  of 
midnight  may  conjure  np  a  thousand  fore- 
bodings of  evil  to  her  distant  boy,  while  be 
Is  In  no  real  danger  even  of  losing  a  single 
hour's  repose,  may  furnish  trouble  enough 
to  her,  yet  It  gives  no  solid  basis  for  dam- 
ages In  a  practical  business  transaction." 
Rlcketts  v.  Telegraph  Co.,  30  S.  W.  1105,  10 
Tex.  Civ.  App.  226.  The  lnexi>erlenced  son 
who  did  not  receive  the  money  his  mother 
sent  suffered  mortiflcatlon  and  distress  of 
mind  owing  to  his  inability  to  pay  his  board 
In  a  strange  place,  causing  him,  as  he  thought, 
to  be  looked  on  with  suspicion.  The  court 
held  there  could  be  no  recovery  for  his  wound- 
ed sensibility.  De  Voegler  v.  Telegraph  Co., 
30  S.  W.  1107, 10  Tex.  Civ.  App.  229.  Mental 
suffering  over  supposititious  or  Imaginery  con- 
ditions Is  not  a  recoverable  element.  W.  U. 
Tel.  Co.  v.  Holllngsworth  (Ark.)  102  S.  W. 
681;  Jones  on  Tel.  Cos.  S  579;  8  Sutherland 
on  Damages,  975. 

Illnstratlons  could  be  multiplied,  but  these 
are  sufficient  to  show  that  anguish  over  Im- 
aginary situations,  worry  and  anxiety  over 
business  matters,  Inconvenience  and  annoy- 
ance over  the  ordinary  affnirs  of  life,  do 
not  amount  to  mental  anguish  as  a  recover- 
able element  of  damage.  Such  element  is 
limited  to  social  and  personal  matters  as 
contradistinguished  from  business  transac- 
tions, and  contemplates  suffering  in  mind 
over  the  real  ills,  sorrows,  and  griefs  of  life, 
and  such  suffering  as  would  reasonably  be 
contemplated  to  flow  from  the  failure  to 
acquaint  the  person  with  the  tidings  sought 
to  be  conveyed.  The  application  of  these 
principles  here  shows  that  it  was  error  to 
submit  mental  pain  and  suffering  as  a  re- 
coverable element 

The  plaintiff  would  be  entitled  to  recover 
nominal  damages  In  any  event,  and  such 
actual  damages  as  he  might  show  directly 
flowed  from  the  failure  to  promptly  deliver 
the  message;  and  as  to  what  damages  would 
be  proximately  resultant  from  such  failure 
the  following  cases  may  be  profitably  con- 
sulted:   Telegraph   CD.   v.   Smith,   13  S.   W. 


169,   76  Tex.   258;    Yazoo,   ete,   Ry.   Co.   v. 
Foster   (Miss.)   23    South.    581;     Stafford   v. 
Telegraph  Co.  (0.  C.)  73  Fed.  275. 
Reversed  and  remanded. 


BEECHER  V.  BEECHER. 
(Supreme  Court  of  Arkansas.     July  15,  1907.) 

1.  Appbal— Review— Recoro  —  Authentica- 
tion. 

The  Supreme  Court  cannot  consider  that 
part  of  the  evidence  in  a  chancery  case  which 
was  received  orallv  before  the  court,  but  which 
was  not  either  reduced  to  writing  and  filed  as 
depositions,  or  brought  into  the  record  by  bill 
of  exceptions. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f  2951.] 

2.  Saue. 

It  is  no  part  of  the  clerk's  duty  to  certify 
to  oral  testimony,  and  his  certificate  that  "the 
foregoing  is  a  true  •  •  •  transcript  •  •  • 
of  the  oral  testimony  taken  in  open  ooort"  Is 
insufficient  to  preserve  the  same. 
8.  Saue— MAiTBBa  Not  Apfabbrt  or  Recobd 

-Evidence. 

Where  a  record  in  chancery  shows  that  the 
case  was  determined  partly  on  oral  evidence  the 
presumption,  where  the  oral  testimony  Is  not 
preserved,  is  that  the  decree  of  the  chancellor 
is  supported  thereby. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  (  3675.] 

Appeal  from  Clay  Chancery  Court;  Ed- 
ward D.  Robertson,  Chancellor. 

Action  by  Maggie  Bcecher  against  Oeorg« 
Beecher  and  another  for  divorce  and  cancel- 
lation of  a  deed.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed.  ■ 

J.  8.  Jordan,  for  appellants.  J.  I^  Tay- 
lor and  D.  Hopson,  for  appellee. 

HILL,  O.  J.  This  Is  an  appeal  from  a  de- 
cree which  granted  a  divorce  to  Maggie 
Beecher  from  her  husband,  George  Beecher, 
and  divided  his  property  between  them,  giv- 
ing her  one-third,  and  also  attorney's  fees,  and 
set  aside  certain  tonveyances  from  him — 
one  to  a  former  wife,  Julia  A.  Beecher,  and 
one  to  bis  daughter,  Edna  Beecher. 

The  decree  recites  that  it  was  rendered 
upon  the  pleadings  and  depositions  of  vari- 
ous witnesses  therein  mentioned,  "and  upon 
the  oral  testimony  of  the  following  witnesses 
produced  in  open  court:  George  Beecher,  Ed- 
na Beecher,  Maggie  Beecher,  Floyd  Barwlek, 
Jackson  Russell,  Gould  McColIum,  and  J.  M. 
fPIckens,  whose  testimony  was  taken  in  short- 
hand by  stenographer  Ohas.  W.  Jones,  to  be 
lypewritten  and  filed  as  a  part  of  the  record, 
and  upon  the  record  of  indictment  returned 
by  the  grand  Jury,"  and  other  record  evidence 
mentioned.  What  purports  to  be  the  oral 
testimony  of  the  witnesses  named  is  found  in 
the  transcript  but  there  is  no  authentica- 
tion of  It  by  the  chancellor,  not  even  the 
stenographer's  certificate  that  this  was  tht 
testimony  taken.  The  certificate  of  the  clerk 
Is  in  the  following  form:  "The  foregoing  is 
a  true,  complete  and  perfect  transcript  of 
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the  pleadings,  motions,  orders  of  the  court, 
depositions,  orai  testimony  talcen  in  open 
court,  and  the  decree  with  the  appeal  there- 
from entered  In  said  cause." 

In  Casteel  v.  Casteel,  38  Arlc.  477,  Judge 
EaJtln,  speaking  for  the  court,  said:  "It 
must  be  confessed  that  from  the  depositions 
in  the  transcript  the  decree  seems  shocliing. 
But  we  cannot  comment  upon  it.  There  was 
oral  evidence,  which  we  must  presume  chang- 
ed the  whole  aspect  of  the  case.  If  not,  the 
appellant  should  have  brought  It  here"  for 
our  consideration  by  bill  of  exceptions,  or, 
what  In  chancery  would  have  answered  the 
same  purjMsc,  by  liaving  it  talien  down  in 
writing  In  oj)en  court  and,  by  leave,  filed 
with  the  papers.  An  appeal  in  chancery 
brings  up  every  paper  properly  filed  In  the 
cause.  They  all,  under  our  present  system, 
become  parts  of  the  record."  In  Meeks  v. 
State  (Ark.)  98  S.  W.  878,  the  court  said :  "It 
is  true  there  appears  in  the  transcript  what 
purports  to  t>e  the  testimony  of  the  petitioner 
and  another  witness  introduced  by  him  which 
the  clerk  certifies  to  be  the  substance  of  the 
evidence  as  be  remembers  it  This  is  not 
the  way  to  bring  oral  testimony  upon  the 
record  In  a  chancery  case.  It  can  be  done 
only  by  embodying  the  evidence  in  the  record 
entiry  or  In  bill  of  exceptions  certified  by  the 
chancellor,  or  by  reducing  It  to  writing  at 
the  time  and  filing  same  as  a  part  of  the  rec- 
ord." In  Jones  v.  Mitchell  (Ark.)  102  S.  W. 
710,  It  was  said:  "There  was, no  bill  of  ex- 
i«ptions  filed,  but  what  purports  to  be  the 
oral  evidence  is  set  forth  In  the  record.  It 
is  not  authenticated  by  the  trial  judge,  and 
cannot  be  considered  as  a  pnrt  of  the  evi- 
dence." In  Beecher  v.  State  (Ark.)  97  S.  W. 
1036,  evidence  was  Inserted  in  the  transcript 
certified  to  by  the  stenographer,  but  was  not 
incorporated  in  a  bill  of  exceptions,  and  it 
was  held  that  the  court  could  not  look  to 
the  stenographer's  report  for  the  evidence 
and  other  matters  necessary  to  be  preserved 
in  a  bin  of  exceptions  in  order  to  become  part 
of  the  record.  In  other  words,  that  the 
stenographer's  certificate  did  not  of  Itself 
bring  anything  into  the  record. 

If  oral  testimony  was  taken  before  the 
court,  it  could  be  reduced  to  writing  and  fil- 
ed as  depositions,  like  depositions  taken  be- 
fore any  other  officer.  Then  it  would  be 
Identified,  and  reference  to  the  depositions  in 
the  decree  would  make  certain  the  evidence 
upon  which  it  rested.  Or,  It  may  be  reduced 
to  writing  afterwards  and  brought  Into  the 
record  by  bill  of  exceptions.  In  this  case, 
neither  course  was  pursued,  and  hence  this 
nnauthentlcated  testimony  which  is  In  the  ' 
transcript  cannot  be  considered.  It  Is  no 
part  of  the  clerk's  duty  to  certify  to  oral  ! 
testimony,  and  his  certificate  to  it  necessarily 
goes  for  naught.  i 

Therefore  the  case  Is  here  upon  depositions 
and  record   evidence,   which   are   identified, 
and  npon  oral  testimony,  which  Is  not.    The  i 
effect  of  that  is  well  pointed  out  in  the  quo-  I 


tatlon  heretofore  given  from  Casteel  v.  Ciis- 
teel.  Other  cases  reiterating  that  doctrine 
may  be  found  cited  in  Jones  v.  Mitchell  (Ark.) 
102  S.  W.  710,  which  is  the  last  case  applying 
that  principle. 

Finding  uotbing  here  properly  for  review. 
Judgment  is  affirmed. 


ST.  LOUIS,  L  M.  &  S.  R.  CO.  v.  PRICE. 
(Supreme  Court  of  Arkansas.     July  15,  1907.) 

1.  Tbiai/—Instrdctions— Assuming    Facts— 
Cabbiebs — Ikjubies  to  Pas.senogb. 

An  instruction,  in  an  action  for  injurlrs 
sustained  in  being  thrown,  while  attemptini;  to 
alight,  a;:ain8t  the  iron  rod  of  a  passenger 
coach  platform  by  a  jerk  of  the  train,  that  if 
defendant  failed  to  stop  at  tlie  station  long 
enough  to  enable  plaintiff  to  alight  promptly  in 
safety,  and  wbiie  plaintiff  within  proper  time 
was  trying  to  alight  defendant  suddenly  started 
the  train,  and  that  by  reason  thereof  plaintiff 
sustained  an  injury,  she  was  entitled  to  recover, 
was  not  erroneous,  In  that  it  assumed  that  de- 
fendant was  guilty  of  negligence,  and  should 
have  stated  that  if  defendant  "negligently" 
started  its  train,  etc.,  since  it  did  not  assume 
that  defendant  was  liable  for  negligence,  unless 
the  facts  set  out  were  found  to  be  true,  and,  if 
true,  negligence  appeared  as  a  matter  of  law. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  $$  420,  429.] 

S.  Cabbiebs— Injuries  to  Pabsengebs— Evi- 
dence—Question  FOB  JUBY. 

In  an  action  for  injuries  sustained  in  being 
thrown,  while  attempting  to  alight,  against  the 
Iron  rod  of  a  passenger  coach  platform  by  a 
jerk  of  the  train,  evidence  held  sufficient  to  war- 
rant submission  to  the  jury  of  the  question  of 
damages  for  disfigurement. 

[EM.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §  1322.] 

8.  Dauaoes — Pebsonai,  Injuries. 

In  an  action  for  injuries  sustained  In  be- 
ing thrown,  while  attempting  to  alight,  against 
the  iron  rod  of  a  pas.senger  coach  platform  by  a 
jerk  of  the  train,  evidence  held  to  warrant  a 
verdict  for  $5,000. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  §§  503-507.] 

Appeal  from  Circuit  Court,  Lonoke  Coun- 
ty;  George  M.  Chapllne,  Judge. 

Action  by  M.  I.  Price  against  the  St  Louis. 
Iron  Mountain  &  Southern  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Mrs.  Price  brought  suit  for  personal  In- 
juries against  the  appellant  railroad,  and 
these  facts  were  developed  on  behalf  of  the 
plaintiff:  She  was  a  passenger  on  appel- 
lant's train  going  to  Ward  Station.  The 
train  stopped  at  Its  usual  place,  and  after 
the  station  was  called  she  left  the  conch 
and  attempted  to  alight  While  stepping  on 
the  last  step,  the  train  gave  a  Jerk  and  threw 
her  violently  against  an  iron  rod  and  pitched 
her  forward  on  her  shoulder,  which  soon 
gave  her  much  pain.  She  Introduced  con- 
siderable testimony  as  to  the  extent  of  her 
injuries.  On  the  other  hand,  the  defeudaut 
Introduced  testimony  tending  to  show  that 
she  was  not  thrown  from  the  train,  and  that 
the  iujury  was  not  as  serious  as  she  and  her 


Digitized  by 


Google 


158 


104  SOUTHWBSTBHN  RBPOETBH. 


(Ark, 


ffitnesBes  indicated.  Tbe  court  gave  two  in- 
structions at  ttie  Instance  of  plaintiff,  wlilcb 
were  as  follows:  "(1)  You  are  instructed 
that  It  Is  the  duty  of  railways  and  their 
employes  operating  trains  to  stop  at  stations 
a  sufficient  length  of  time. to  permit  passen- 
gers promptly  to  alight  from  the  trains  in 
safety.  If  plaintiff  was  traveling  upon  de- 
fendant's train,  and  defendant's  employes 
failed  to  stop  at  tbe  station  long  enough  to 
enable  plaintiff  to  alight  promptly  in  safety, 
and  while  plaintiff  within  proper  time  was 
trying  to  alight  defendant  company  suddenly 
started  the  train,  and  that  by  reason  thereof 
plaintiff  sustained  an  injury,  you  will  find 
for  the  plaintiff.  (2)  If  you  find  for  the 
plaintiff,  you  will  find  In  such  sum  as  will 
compensate  her  for  her  pain  and  suffering 
she  has  experienced,  if  any,  occasioned  by 
said  injury;  and,  if  you  find  from  the  evi- 
dence that  plaintiff  by  reason  of  said  Injury, 
if  she  was  injured,  has  suffered  disfigurement 
of  her  person,  you  will  also  find  in  such  sum 
as  you  believe  under  tbe  evidence  will  com- 
pensate her  therefor."  Other  Instructions 
were  given  at  tbe  instance  of  the  appellant 
Tbe  trial  resulted  In  a  verdict  of  $5,000  for 
ttie  plaintiff,  and  judgment  was  entered 
thereupon,  and  the  railroad  company  has  ap- 
pealed. 

Tom  M.  Mehaffy  and  J.  B.  Williams,  for 
appellant  T.  C.  Trimble,  Joe  T.  Robinson, 
and  T.  O.  Trimble,  Jr.,  for  appellee. 

HILL,  0.  J.  (after  stating  the  facts).  The 
first  instruction  is  criticised  for  stating  that 
"if  the  defendant  company  suddenly  started 
its  train,  and  that  by  reason  thereof  tbe 
plaintiff  sustained  an  Injury,"  instead  of 
saying  "if  tbe  defendant  company  negligent- 
ly started  its  train."  The  criticism  Is  without 
merit,  because  the  facts  assumed  in  this  in- 
struction would  make  it  negligence  for  the 
train  to  be  suddenly  started,  and  It  was 
proper  for  the  court  to  so  state,  instead  of 
incorporating  a  general  term  in  the  instruc- 
tion. The  instruction  is  not  open  to  the 
objection  that  it  assumes  that  the  com- 
pany was  guilty  of  negligence,  for  it  says 
that,  if  "defendant's  employes  failed  to  stop 
at  the  station  long  enough  to  enable  plain- 
tiff to  alight  promptly  In  safety,  and  while 
plaintiff  within  proper  time  jvas  trying  to 
alight  defendant  company  suddenly  started 
tbe  train,''  etc.  In  other  words,  if  these 
facts  were  found  to  be  true,  then  the  court 
told  the  jury  that  the  company  was  liable; 
but  it  did  not  assume  that  it  was  llabl(>  for 
negligence  unless  these  facts  were  found  to 
be  true,  and,  If  they  were  true,  negligence 
appeared  as  a  matter  of  law. 

2.  The  next  objection  is  to  the  second  In- 
struction allowing  recovery  for  disfigure- 
ment of  her  person.  Two  of  Mrs.  Price's 
daughters  testified  to  their  mothers  physical 
condition,  and  said  that  one  shoulder  was 
dropped  down,  and  was  lower  than  tbe  other, 


and  that  this  condition  only  existed  since  the 
accident.  A  physician  who  examined  her 
testified  that  he  found  a  dislocation  of  tbe 
humerus  and  scapula  or  shoulder  blade,  and 
the  deltoid  muscles  strained;  that  the  dis- 
location would  create  a  very  painful  injury. 
He  examined  the  luugs  and  found  a  dull- 
ness, as  U  there  was  an  abscess,  which  may 
have  been  caused  by  an  external  injury; 
and,  further,  that  the  Injury  to  the  shoulder 
was  a  permanent  one  if  not  operated  upon. 
He  further  said  that  the  dislocation  of  the 
shoulder  caused  one  shoulder  to  be  lower 
than  the  other,  making  a  noticeable  differ- 
ence in  tbe  two.  There  was  ample  evidence 
to  go  to  the  jury  in  regard  to  tbe  disfigure- 
ment. The  present  condition  of  the  shoulder 
was  sufficiently  connected  with  the  fall  from 
the  train  to  justify  the  jury  in  finding  that 
her  Injuries  were  the  result  of  said  fall. 

It  is  also  said  that  tbe  verdict  is  excess- 
ive. Certainly  it  is,  If  the  testimony  of  tbe 
appellant's  witnesses  be  accepted  as  true. 
But  there  was  testimony  adduced  on  behalf 
of  appellee  which,  if  true,  would  prevent  this 
verdict  l>eing  excessive.  And  tbe  Jury  has 
accepted  her  testimony  as  tbe  truth  of  tbe 
case. 

Judgment  Is  affirmed. 


PARKER,  Sheriff,  et  al.  t.  BOWMAN. 
(Supreme  Court  of  Arkansas.    July  15,  1907.) 

1.  JunauENT— Bquitable  Rixief— Fbaud  in 
Pbocurino. 

Where,  at  the  time  suit  was  brought  in  this 
state  on  a  judgment  recovered  in  another  states 
the  same  had  not  been  attacked  as  invalid,  and 
there  was  nothing  to  show  that  assignee  thereof 
had  any  knowledge  of  want  of  service,  the  judg- 
ment recovered  thereon  in  this  state  was  valid, 
though  at  the  time  of  its  rendition  there  was 
pendmg  in  such  other  state  a  suit  to  set  aside 
the  judgment  sued  on  which  resulted  in  its  be- 
ing declared  void. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  H  785-812.] 

2.  Saio;  — Action  or  Judoubnts  —  Fobkior 

judqmxnts. 

Where  a  judgment  recovered  in  another 
state  is  sued  on  in  this  state,  and  subsequently 
suit  is  commenced  in  such  other  state  to  set 
aside  the  judgment  sued  on,  judgment  in  this 
state  may  be  prevented  until  the  determination 
of  that  suit  by  pleading  the  same. 

Appeal  from  Arkansas  Chancery  Court; 
Jno.  M.  Elliott,  Chancellor. 

Action  by  W.  F.  Bowman  against  R,  P. 
Parker,  sheriff,  and  others  to  restrain  pro- 
ceedings under  an  execution  on  a  judgment 
and  the  issuance  of  any  further  execution 
thereon.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.  Reversed  and  remanded, 
with  directions  to  dismiss  the  complaint 

On  the  letb  day  of  November,  1897,  Kate 
Jenkins  obtained  a  judgment  in  a  justice 
court  in  Boone  county,  Iowa,  against  W.  F. 
Bowman  In  the  sum  of  $105.78  with  inter- 
est and  costs,  including  attorneys'  fees.  Oa 
the  2d  of  December,  1897,  she  assigned  this 
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judgment  to  W.  H.  Crooks,  and  Crooks  on 
tbat  date  filed  a  transcript  thereof  In  the 
district  court  of  Boone  coonty,  Iowa.  In 
March,  1898,  Crooks  filed  snit  on  said  judg- 
ment against  Bowman  in  the  Arkansas  coun- 
ty circuit  court,  and  on  the  2lBt  day  of 
March,  1898,  Bowmau  was  seryed  with  sum- 
mons. On  the  10th  of  November,  1898,  judg- 
ment was  rendered  by  the  Arkansas  coun- 
ty circuit  court  by  default  In  faror  of  Crooks 
against  Bowman  for  the  amount  of  the  judg- 
ment, with  Interest  and  costs.  On  Febru- 
ary 6,  1900,  execution  was  issued  upon  said 
judgment,  and  thereafter  began  this  litiga- 
tion. Bowman  returned  to  Iowa  about  July, 
1898,  and  on  the  30th  of  August,  189S,  filed 
a  petition  In  equity,  verified  by  him  on 
August  28th,  In  the  district  court  of  Boone 
county,  Iowa,  against  Kate  Jenkins  and  W. 
H.  Crooks,  in  which  he  prayed  that  the  orig- 
inal judgment  of  the  justice  of  the  peace 
in  favor  of  Kate  Jenkins  be  set  aside,  va- 
cated, and  adjudged  to  be  null  and  void,  and 
that  the  apparent  liea  created  thereby  be 
declared  of  no  effect;  and  the  grounds  al- 
leged for  such  relief  were  tbat  he  had  no 
notice  of  said  suit  In  the  justice  court,  and 
that  he  did  not  owe  the  debt  Kate  Jen- 
kins and  Crooks  answered  denying  lack  off 
service  and  that  he  was  not  indebted  to 
Kate  Jenkins.  The  trial  resulted  In  said 
justice's  judgment  being  declared  void  and 
the  apparent  lien  created  by  it  of  no  force, 
and  the  clerk  of  the  district  court  was  or- 
dered to  cancel  the  judgment.  This  decree 
was  rendered  on  the  18th  day  of  November, 
1898.  Bowman  filed  this  suit  against  Crooks 
and  the  sheriff  and  clerk  of  Arkansas  coun- 
ty; the  object  of  it  being  to  restrain  the 
Blieriff  from  proceeding  under  an  execution 
of  the  judgment  In  the  Arkansas  circuit 
court,  and  the  clerk  from  Issuing  any  fur- 
ther execution  upon  It  until  the  hearing  of 
said  cause.  He  prayed  also  tbat  the  judg- 
ment rendered  In  favor  of  Crooks  be  held 
fraudulent  and  void,  and  canceled  and  held 
for  naught 

The  complaint  alleged  the  history  of  the 
transactions  as  hereinbefore  stated.  The 
gist  of  the  ground  for  equitable  relief  was 
as  follows:  "The  plaintiff  alleges  tbat  for 
several  months  prior  to  his  return  to  Iowa 
from  Arkansas  county  he  had  been  danger- 
ously 111,  and  was  confined  to  his  bed  on 
account  of  his  serious  Illness  for  a  space  of 
about  three  months.  He  alleges  that  after 
returning  to  Boone  county,  Iowa,  as  soon 
as  he  was  able  to  transact  business  he  filed 
his  proper  bill  of  complaint  in  the  district 
court  of  the  state  of  Iowa,  in  said  county  of 
Boone,  to  set  aside  said  judgment  for  the 
reasons  herein  stated,  as  will  be  seen  from  a 
copy  of  his  complaint  filed  as  a  part  of  the 
pleadings,  and  as  an  exhibit  thereto,  to 
which  reference  is  beretiy  made,  the  same 
being  marked  'Exhibit  B.'"  And  further: 
"The  plaintiff  alleges  that  the  said  W.  H. 
Crooks,  altbonSb  having  i)ersonaI  notice  and 


knowledge  of  the  pendency  of  sold  suit 
against  him  to  set  aside  said  judgment,  pro- 
ceeded in  the  Arkansas  circuit  court  upon 
said  fraudulent  and  void  judgment  against 
this  plaintiff,  suing  out  a  summons  against 
the  plaintiff,  and  procuring  the  service  there- 
of at  a  time  when  the  plaintiff  was  neither 
physically  nor  mentally  able  to  transact  any 
business  whatever,  or  to  give  it  that  atten- 
tion wlilch  was  required,  on  account  of  se- 
rious and  dangerous  illness  of  this  plaintiff 
at  the  time."  The  transcript  of  the  Iowa 
proceedings  showed  the  facts  as  hereinbe- 
fore stated  in  regard  to  the  litigation  there. 
The  answer  admits  the  institution  of  the 
suit  and  the  judgment  therein,  but  denies 
that  the  judgment  was  void,  denies  that 
Crooks  knew  the  Iowa  judgment  was  void 
when  he  brought  suit  In  Arkansas,  and  de- 
nies that  said  Iowa  judgment  was  In  fact 
void  when  suit  was  brought  thereon,  and  al- 
leges that  the  judgment  recovered  by  Crooks 
against  Bowman  was  valid  when  recovered, 
notwithstanding  the  Iowa  court  subsequent- 
ly held  it  to  be  void,  and  alleges  that  Bow- 
man was  legally  served  In  said  suit,  and 
cannot  now  be  heard  to  complain  of  It  The 
case  was  heard  on  the  amended  complaint 
and  its  exhibits  and  the  answer.  The  chan-' 
cellor  enjoined  the  execution  of  the  judg- 
ment, and  Crooks  and  the  officers  bring  the 
case  here. 

Jno.  L.  Ingram,  for  appellants;  Manning 
&  Emerson,  for  appellee. 

Hllili,  C.  J.  (after  stating  the  facts). 
In  the  case  of  James  v.  Gibson,  73  Ark. 
441,  84  8.  W.  485,  the  court  said:  'The 
fraud  which  would  vitiate  the  judgment 
must  have  been,  not  alone  In  the  original 
cause  of  action  upon  which  the  allowance 
•was  obtained,  but  that  practiced  in  the  pro- 
curement of  the  judgment"  The  Iowa  judg- 
ment upon  which  the  Arkansas  county  judg- 
ment rested  was  declared  void  by  the  Iowa 
court,  which  had  jurisdiction  over  it,  eight 
days  after  the  Arkansas  judgment  was  ren- 
dered. Therefore  it  may  be  taken  that  the 
original  cause  of  action  was  fraudulent  In 
law,  because  without  service,  and  there  was 
a  defense  to  it  Although  there  seems  to- 
have  been  no  adjudication  thnt  the  debt 
upon  which  the  Justice's  judgment  rested 
did  not  exist  yet  that  alone  will  not  vitiate 
this  judgment,  unless  there  was  fraud  In 
the  procurement  of  It 

When  the  suit  was  brought  In  March,  1898, 
In  Arkansas  county,  there  had  been  no 
attack  upon  the  Iowa  judgment  then  sued 
upon ;  and  there  is  nothing  to  show  that 
Crooks,  who  purchased  it  after  it  had  been 
rendered,  had  any  knowledge  of  the  want  of 
service,  which  did  not  appear  upon  the  face 
of  the  proceedings.  At  the  time  that  the 
Arkansas  judgment  was  reiulored  uixm  It, 
there  was  pending  In  the  Iowa  courts  a 
suit  to  see  it  set  aside  as  void;  but  In  that 
case  there  were  Issues  joined  as  to  all  ma- 
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terial  facts  alleged.  It  was  not  Incuiubent 
upon  Crooks  to  refrain  from  taking  his  Ar- 
kansas Judgment  by  default,  because  be  bad 
litigation  wltb  bis  adversary  la  Iowa  over 
the  validity  of  tbe  Judgment,  assuming  tbat 
be  was  making  his  defense  in  Iowa  in  good 
faith  and  prosecuting  his  suit  in  Arkansas  in 
good  faith,  and  there  Is  nothing  in  this  rec- 
ord to  show  otherwise.  Therefore  tbe  issue 
narrows  to  whether  the  sickness  of  Mr.  Bow- 
mau  was  suflScieut  to  relieve  him  from  de- 
fending tbe  Arkansas  suit  As  the  case  was 
tried  upon  tbe  undenied  allegations  of  the 
complaint  in  this  respect,  what  is  therein 
stated,  heretofore  quoted,  must  be  accepted 
as  true.  Mr.  Bowman  was  ill  several 
months,  but  it  appears  that  he  became  able 
to  attend  to  business  in  time  to  have  de- 
fended the  Arkansas  suit,  for  be  says  that 
as  soon  as  he  became  able  to  attend  to  busi- 
ness tbat  he  brought  tbe  suit  in  Iowa.  This 
was  on  the  30th  of  Angust,  1898,  and  be 
prosecuted  It  to  a  successful'  termination  on 
November  18,  1888.  Certainly,  therefore,  be 
nmst  have  been  able  to  have  imt  in  a  de- 
feuse  to  the  Arkansas  suit,  begun  In  March, 
some  time  before  November  10th;  and,  if 
he  had  done  so,  unquestionably  Judgment 
would  have  been  deferred  until  tbe  Iowa 
litigation  settled  the  question  as  to  whether 
tbe  Judgment  sued  upon  was  valid  in  tbe 
jurisdiction  where  It  was  rendered. 

It  is  further  alleged  in  his  complaint  that 
he  was  advised  that  be  could  not  defeat 
the  Arkansas  suit  until  tbe  Judgment  had 
been  set  aside  in  Iowa,  and  this  Is  evidently 
the  reason  that  be  did  not  attempt  to  answer 
tbe  Arkansas  suit.  This  advice  was  not 
sound.  He  should  have  set  up  the  pending 
litigation  with  tbe  parties  in  Iowa,  which 
would  have  prevented  Judgment  in  Arkansas 
until  tbe  litigation  between  them  in  Iowa 
was  determined. 

The  court  erred  in  holding  tbat  equitable 
ground  was  shown  to  set  aside  the  Judg- 
ment 

Reversed  and  remanded,  with  directions  to 
dismiss  the  complaint 


ST.  LOUIS,  I.  M.  &  8.  R.  CO.  v.  BRADT. 

(Supreme  Court  of  Arkansas.     July  15,  1907.) 

Appeai.  —  Habiclksb  Ebbob  —  Admission  of 

Evidence. 

Where  plaintiff  conveyed  to  defendant  rail- 
way company  a  right  of  way  through  his  land, 
reserving  the  right  to  any  damages  outside  the 
right  of  way,  and  in  an  action  for  damages  for 
overflow  there  was  competent  evidence  of  a 
damage  greater  than  the  amount  recovered,  the 
admission  of  testimony  of  a  nonexpert  sliowing 
how  the  damage  could  have  been  avoided,  and  of 
plaintiff's  testimony  to  show  that  one  claiming 
to  be  an  engineer  of  defendant  had  promised  to 
dig  a  certain  ditch  for  the  purpose  of  prevent- 
ing injury,  was  not  prejudicial  error. 

[FA.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3.  Appeal  and  Error,  S|  4161-4170.] 

Appeal  from  Circuit  Court;  Marlon  Coun- 
ty:  E.  a.  Mitchell,  Judge. 


Action  by  J.  W.  Brady  against  the  St 
liouls.  Iron  Mountain  &  Southern  Railroad 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

T.  M.  Mehaffy  and  J.  B.  Williams,  for  ap- 
pellant Frank  Pace  and  Sam  Williams,  for 
appellee. 

BATTLE,  J.  J.  W.  Brady  brought  an  ac- 
tion against  tbe  St  Louis,  Iron  Mountain 
&  Southern  Railway  Company.  He  alleged 
In  bis  complaint  that  he  was  the  owner  of 
certain  lands  in  Marion  county,  in  this  state; 
that  for  and  in  consideration  of  $1  to  him 
paid,  and  a  private  crossing  to  be  erected 
on  these  lands  and  maintained  by  tbe  rail- 
way company  for  his  convenience,  be  gave  to 
the  defendant  tbe  right  of  way  over  tbe 
same;  tbat  tbe  defendant  constructed  Its 
railroad  "through  these  lands  in  such  a  man- 
ner as  to  negligently  provide  openings  for 
water,  causing  the  same  to  pass  through  a 
trestle  a  great  distance  from  the  natural 
passage,  causing  pialntlfTs  lands  to  be  over- 
flowed to  his  damage  in  tbe  sum  of  $3,000." 

Tbe  defendant  answered  and  denied  each 
material  allegation  of  tbe  complaint 

Tbe  Jury  returned  a  verdict  and  the  court 
rendered  Judgment  in  favor  of  the  plaintiff 
for  $850,  and  the  defendant  appealed. 

Appellee  and  his  wife,  for  and  in  considera- 
tion of  the  sum  of  |1  to  them  in  hand  paid 
by  the  White  River  Railway  Company,  to 
whose  rights  and  liabilities  tlie  ai^ellant  suc- 
ceeded, and  In  consideration  of  the  benefits 
to  accrue  to  them  from  the  building  of  a 
railway  through  their  lands,  sold  and  con- 
veyed to  tbe  White  River  Railway  Company 
a  right  of  way  100  feet  wide,  tbe  middle 
thereof  to  be  the  center  of  the  track  of  rail- 
way to  be  constructed  over  and  across  tbe 
land  of  appellee,  and  reserved  the  right  to 
recover  all  damages  suffered  by  them  from 
tbe  construction  of  tbe  railway,  except  to 
tbe  land  within  the  right  of  way,  declaring 
in  tlie  deed:  "No  damages  are  hereby  waived 
to  any  land  outside  of  the  100  feet  right  of 
way." 

The  appellant  constructed  its  railway  over 
these  lands.  There  was  evidence  adduced 
in  the  trial  which  tended  to  prove  tbat  tbe 
lauds  of  appellee  outside  of  right  of  way 
were  damaged  by  its  construction  In  a  aom 
larger  than  the  amount  recovered. 

Appellee's  right  to  damages  to  lands,  which 
were  not  Included  in  the  right  of  way,  were 
unaffected  by  the  deed.  As  to  such  lands  he 
expressly  reserved  tbe  right  to  damages,  and 
as  to  them  was  entitled  to  recover  all  dam- 
ages, both  those  resulting  from  tbe  proper  as 
well  as  the  improper,  unskillful,  and  negli- 
gent construction  of  tbe  road.  Little  Rock 
&  Ft  S.  R.  Co.  ▼.  Chapman,  39  Ark.  463,  43 
Am.  Rep.  280;  Springfield  &  Memphis  Ry. 
Co.  T.  Rhea,  44  Ark.  258;  Springfield  & 
Memphis  Ry.  Co.  v.  Henry,  44  Ark.  360. 

Appellant  complains  because  the  court  al- 
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lowed  a  witness  to  testify  how  tbe  road 
could  have  been  constructed  so  as  to  avoid 
damage,  becavise  be  (witness)  was  not  shown 
to  be  an  expert,  and  that  plaintiff  testified 
that  a  person  claiming  to  be  an  engineer  of 
the  railroad  company  promised  him  to  dig 
a  certain  ditdi  for  the  purpose  of  preventing 
damage  to  lands.  This  testimony  was  not 
prejudicial.  It  did  not  show  that  the  dam- 
age was  any  greater  or  less  than  that  shown 
by  other  testimony,  and  did  not  affect  the 
amount  he  was  entitled  to  recover. 

The  evidence  was  sufficient  to  sustain  the 
verdict 

Judgment  affirmed. 


ST.  LOUIS  &  S.  F.  E.  CO.  v.  BURGIN  et  aL 
(Supreme  Court  of  Arkansas.  July  15,  1907.) 

1.  CABRIEBS— CONTBACTS  —  LiMITINQ    LlABII.* 

mr. 

Provisions  of  a  contract  of  carriage,  based 
on  a  reduced  rate,  that  the  shipper  will  load  and 
unload  at  his  own  risk,  and  declaring  a  short 
limitation  for  actions  for  damages,  are  valid. 

[Ed.  Note. — For  cases  in  point,  see  Gent.  Dig. 
vol.  9,  Carriers,  }}  687-713.] 

2.  Save— Dakaoks  Betobx    ExEcimon    or 

(30NTRACT. 

Where  a  shipper  applies  to  a  carrier  for  a 
car  in  which  he  can  place  horses  in  one  end  and 
his  household  furniture  in  the  other,  and  Is  told 
that  he  can  have  one,  and  that  It  will  be  set  out 
for  him,  and  that  he  can  commence  loading  at  a 
certain  time,  and  is  given  tbe  rate,  approximate- 
ly, and  it  is  arranged  that  the  contract  shall  be 
signed  after  the  loading,  but  there  are  then  no 
negotiations  as  to  the  classification  of  the  outfit, 
which  finally  settled  the  rate,  or  as  to  the  con- 
ditions or  limitations  of  the  contract,  the  pro- 
vision in  the  contract,  executed  after  the  load- 
ing, that  the  loading  shall  be  at  the  shipper's 
risk,  does  not  apply  to  an  injury  to  one  of  the 
horses  which  had  already  occuired,  during  the 
lo«ding.  owing  to  the  carrier's  negligence  in 
furnishing  a  defective  platform. 

Appeal  from  Circuit  Court,  Washington 
County ;  J.  S.  Maples,  Judge. 

Action  by  J.  A.  Burgln  aud  A.  C.  Van  Buren 
against  tbe  St.  Louts  &  San  Francisco  Rail- 
road Company.  Judgmoit  for  plaintiffs.  De- 
fendant appeals.    Affirmed. 

L.  F.  Parker  and  B.  R.  Davidson,  for  ap- 
pellant   Walker  &  Walker,  for  appellees. 

HILLv  O.  J.  Van  Boren  was  In  Memphis 
with  three  race  horses  and  some  household 
and  kitchen  fnmlture,  which  he  desired  to 
ship  over  the  appellant's  road  to  Rogers,  Ark. 
In  tbe  forenoon  he  applied  for  a  car  for  said 
purpose  and  Inquired  as  to  the  rate,  and  was 
Informed  that  It  would  be  $50,  or,  as  he  once 
put  it,  "near  $50."  He  desired  to  have  bis 
horses  placed  In  one  aid  of  tbe  car  and  his 
houseliold  goods,  etc.,  in  tbe  other  end,  and 
was  told  by  the  agent  that  such  an  arrange- 
ment could  be  made.  A  car  was  shown  to 
blm,  and  It  was  agreed  that  it  should  be  set 
out  at  tbe  stock  pen  for  his  use,  and  he  was 
told  that  he  cotild  begin  loading  at  5  o'clock 
that  afternoon.    Van  Buren  asked  the  agent 
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If  be  wanted  him  to  sign  tbe  contract  then, 
but  he  said  "No,"  that  be  could  not  or  need 
not,  sign  It  until  after  the  horses  were  loaded, 
and  then  to  come  and  sign  a  contract.  Tbe 
horses  were  loaded  about  5  o'clock,  and  In 
loading  one  of  them  a  race  mare  called  "Nina 
Van  Setter"  (who  was  jointly  owned  by  the 
appellees),  fell  through  tbe  platform  and  was 
Injured.  There  Is  a  controversy  as  to  wheth- 
er this  injury  was  due  to  a  defect  in  the 
platform  over  which  she  was  t>elng  taken  Into 
the  car  under  tbe  supervision  of  an  employ^ 
of  the  company  in  charge  of  the  loading,  or 
whether  It  was  due  to'Mr.  Van  Buren  causing 
the  mare  to  be  loaded  Into  the  car  before  it 
was  brought  to  the  proper  place  and  on  bis 
own  responsibility  and  contrary  to  the  direc- 
tions of  the  employs  of  the  company  whose 
duty  it  was  to  load  tbe  stock.  About  7 :30  ttie 
same  evening  Van  Buren  returned  to  tbe 
office  of  the  company,  and  then  signed  an  of- 
fer of  shipment  of  three  head  of  horses  and 
an  emigrant's  outfit,  placed  value  upon  each, 
and  agreed  to  accept  reduced  rates,  and  signed 
tbe  Uve-stock  contract  which  followed  said 
offer  on  bis  part,  and  which  contract  was 
signed  by  tbe  company's  agent  also.  Tbe 
shipment  was  classed  as  an  emigrant's  outfit, 
and  charges  fixed  upon  that  basis.  Tbe  con- 
tract contained  these  agreements:  "(a)  The 
shipper  hereby  agrees  •  *  •  (b)  That  he 
will  load,  unload,  and  when  necessary  re- 
load, said  stock,  and  feed,  water  and  attend 
to  the  same  at  bis  own  risk  and  expense, 
while  the  same  are  In  the  care  of  tbe  com- 
pany, or  of  any  connecting  line,  or  lines,  oc 
while  In  any  stock  yards  of  the  company  or 
any  connecting  line;  •  •  •  that  neither 
the  company,  nor  any  connecting  line  or  lines 
over  which  said  freight  may  pass,  shall  be 
responsible  for  any  loss,  damage  or  injury 
which  may  happen  to  said  freight  or  be  sus- 
tained by  It  while  being  loaded  or  unloaded." 
Other  clauses  stipulated  that  no  actions 
'Should  be  sustained  for  damages  unless 
brought  within  six  months,  and  the  liability 
for  the  horses  was  limited  to  $100  each. 
There  is  a  conflict  as  to  whether  the  agent 
was  notified  at  the  time  this  contract  was 
signed  that  tbe  horse  was  already  injured. 
The  agent  with"  whom  the  written  contract 
was  entered  Into  was  not  the  same  agent  who 
was  In  charge  of  the  office  when  the  prelim- 
inary arrangements  were  made.  Except  us 
Indicated,  there  Is  no  dispute  as  to  the  facts 
above  stated.  Suit  was  brought  for  the  daci- 
ages  Incurred  while  loading  tbe  mare,  and 
the  appellees  'recovered  a  verdict  for  $250,  and 
judgment  was  rendered  upon  It,  and  the 
railroad  company  has  appealed. 

The  Issue  of  fact  as  to  whether  tbe  Injury 
was  caused  by  the  negligence  of  the  railroad 
or  the  owner  was  properjy  submitted  to  the 
jury,  and  there  are  sufficient  facts  to  sustain 
a  verdict  upon  that  Issue  either  way.  Hence 
the  court  must  accept  the  jury's  finding,  and 
assume  that  it  was  due  to  a  defect  in  the 
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platform  over  which  the  mare  was  being  load- 
ed under  the  directions  of  the  appellant 
which  caused  the  Injury. 

The  court  excluded  the  contract  on  the  al- 
leged  ground  that  it  was  unjust,  unreason- 
able, and  oppresBlTe,  and  refused  to  allow  the 
same  to  be  read  in  evidence  to  the  Jury.  This 
ground  is  not  tenable.  The  contract  re- 
cites that  it  is  based  upon  a  consideration, 
viz.,  a  reduced  rate.  This  being  true,  the 
Btlpnlations  reducing  the  amount  of  liability, 
changing  the  respective  duties  of  the  carrier 
and  shipper  in  certain  designated  respects, 
and  fixing  limitations  on  the  time  of  bringing 
the  action,  are  valid,  as  has  frequently  been 
held.  Railway  Oo.  v.  Lesser,  46  Ark.  236; 
Railway  CJo.  v.  Weakly,  50  Ark.  397,  8  S.  W. 
184,  7  Am.  St.  Rep.  104;  Railway  Ck).  T. 
Cravens,  57  Ark.  112,  20  8.  W.  803,  18  L.  R. 
A.  527.  88  Am.  St.  Rep.  230;  Railway  Co. 
V.  Spann,  57  Ark.  127,  20  S.  W.  914;  Rail- 
way Co.  T.  Pearce  (Ark.)  101  S.  W.  700 ; 
Railway  Co.  v.  Butler  (Ark.)  102  S.  W. 
378.  All  the  facts  necessary  to  make  this 
contract  a  valid  one  are  recited  in  the  face 
of  it  It  was  said  in  the  Pearce  Case,  9  A. 
L.  R.  248,  supra,  that  it  was  improper  to 
permit  a  plaintiff  to  testify  that  be  had  sign- 
ed such  a  contract  without  reading  It,  and 
that  the  agent  did  not  inform  him  that  there 
was  another  rate  under  a  contract  of  unre- 
stricted liability.  "The  agent  was  not  bound 
to  80  inform  them,  unless  requested  to  do  so, 
as  information  was  obtainable  from  other 
^sources  provided  by  law;  and,  unless  the 
'agent  refused,  upon  demand,  to  accept  the 
shipment  at  another  rate  under  a  contract 
for  unrestricted  liability,  there  is  no  reason 
for  holding  tbe  contract  to  be  void,  aa  this 
court  has  held  that  the  contract  Is  valid  and 
binding  where  it  Is  not  forced  upon  the  ship- 
per." 

But  does  the  contract  control  in  this  case? 
The  appellant  argues  that  the  written  con- 
tract should  relate  back  and  cover  the  injury 
to  tbe  animal,  which  occurred  some  two 
hours  before  the  contract  was  executed,  on 
tbe  theory  that  a  verbal  contract  was  then 
entered  upon,  and  that  that  verbal  contract 
was  later  reduced  to  writing.  But  the  facts 
do  not  sustain  the  principle  invoked.  The 
preliminary  arrangements  only  extended  to 
ascertaining  whether  the  car  could  be  obtain- 
ed and  what  the  rate  would  be  for  It  There 
were  no  negotiations  then  as  to  tbe  classifica- 
tion of  tbe  outfit,  which  finally  settled  the 
rate,  or  as  to  the  terms  or  conditions  or  lim- 
itations which  entered  into  the  contract  as 
made  in  the  evening.  The  mere  privilege  to 
ship  at  a  given  time,  at  an  approximate  price, 
was  accorded,  and  Van  Buren  was  told  that 
the  contract  could  not,  or  need  not,  be  signed 
until  the  stock  was  loaded.    The  company's 


agent  who  signed  the  contract  positively  fixes 
the  time  ot  contracting  at  7:30  p.  m.,  and  he 
does  not  seem  to  have  known  of  the  prelim- 
inary arrangement  made  with  the  other  agent 
in  the  forenoon.  "The  liability  of  the  car- 
rier for  stock  to  be  transported  over  its  line 
commences  when  tbe  animals  are  placed  in 
the  usual  place  iot  receiving  them  for  ship- 
ment to  await  shipment"  Moore  on  Carriers, 
page  512. 

There  Is  a  common-law  liability  upon  car- 
riers of  live  stock,  requiring  them  to  furnish 
the  necessary  faculties  for  loading  and  dis- 
charging stock  at  their  yards  and  stations, 
and  all  other  facilities  necessary  to  tbe  safe 
and  convenient  loading  and  unloading  of  stock. 
Moore  on  Carriers,  500,  501.  This  common- 
law  liability  can  only  be  released  or  limited 
upon  a  consideration,  and  where  was  tbe 
consideration  in  this  case?  The  injury  was 
done  before  the  contract  was  entered  into. 
Where  damages  have  already  accrued  by  the 
negligence  of  the  carrier  before  the  contract 
is  entered  into,  it  bus  been  several  times  held 
by  this  court  that  such  pre-existing  damages 
are  not  covered  by  tbe  stipulations  In  the 
contracts  releasing  or  limiting  liability.  Rail- 
way Co.  V.  Law,  68  Ark.  218,  57  S.  W.  258; 
Railway  Co.  v.  McNeil,  70  Ark.  470,  96  S.  W. 
163 ;  Railway  Co.  v.  Pearce  (Ark.)  101  &  W. 
760.  This  statement  from  Railway  Co.  v. 
Pearce,  supra,  fits  tbe  facts  here,  and  Is 
controlling:  "The  contract  in  this  case  was 
based  upon  a  reduced  rate,  but  the  evidence 
shows  that  it  was  a  printed  form  of  con- 
tract given  to  all  shippers  alike  who  de- 
Sired  the  reduced  rate  upon  the  stipulated 
terms.  It  is  unreasonable  to  require  a  ship- 
per to  release  tbe  carrier  from  a  liability  al- 
ready accrued  on  account  of  negligence  or 
failure  to  perform  a  duty  owing  to  shippers. 
If  the  defendant  was  liable  to  tbe  plaintiffs 
for  failure  to  furnish  cars,  then  it  had  no 
right  to  require  a  release  of  this  liability  be- 
fore according  to  tbem  the  privilege  of  ship- 
ping upon  terms  the  same  as  those  given  to 
other  shippers  who  asserted  no  claim  for 
damages.  The  claim  for  damages  already 
accrued  was  a  distinct  matter,  and  was  not 
a  subject  to  be  Included  in  a  contract  for 
sbipmoit  subsequently  entered  into,  unless 
based  on  a  separate  consideration  for  the  re- 
lease of  liability."  This  contract  therefore 
was  not  properly  evidence  In  this  case,  and, 
of  course,  the  defenses  based  ujJon  It  went 
out  with  it 

It  Is  argued  that  there  was  error  in  admit- 
ting testimony  as  to  tbe  market  value  of  tbe 
mare  In  Memphis,  without  sufficient  founda- 
tion having  been  laid  for  such  evidence,  and 
some  other  matters  are  pointed  out,  but  the 
court  finds  none  of  these  prejudicial. 

Judgment  is  affirmed. 
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ODD  FELLOWS'  BENEFIT  ASS'N  «t  aU  t. 

BURTON. 
(Sapreme  Coait  of  Arkansas.     Jaly  16,  1007.) 

1.  IRBDB4HCB— FBATTOIAIi  ASSOCIATION— AC- 
TION OR  Bbrktit  Ckbthioatb— Etidkrob— 
Aduissibiutt. 

Where,  in  an  acdon  on  a  benefit  certificata 
iamed  by  the  Odd  Fellows'  Benefit  Association, 
there  was  evidence  tending  to  show  that  mem- 
bers of  the  Household  of  Ruth  were  also  mem- 
bers of  the  Odd  Fellows'  Benefit  Association, 
and  that  if  a  member  of  the  Household  of  Ruth 
was  "unfinancial"  to  the  extent  of  having  for- 
feited membership  in  that  lodge  recovery  coold 
not  be  had  on  a  poller  iasned  by  the  Odd  Fel- 
lows* Benefit  Association,  evidence  that  a  mem- 
ber of  tlie  Household  of  Ruth  was  "financial" 
therein  was  relevant. 

2.  Save— FoBrKiruBE. 

A  by-law  of  the  Household  of  Roth  provid- 
ing that  every  inmate  that  is  one  year  or  more 
in  arrears  for  dues  shall  thereby  forfeit  his 
meml>er8hip,  and  there  being  evidence  tending 
to  show  that  members  of  the  household  were 
also  members  of  the  Odd  Fellows'  Benefit  As- 
sociation, and  that  if  a  member  of  the  house- 
hold was  "unfinancial"  to  the  extent  of  having 
forfeited  membership  in  that  lodge  recovery 
could  not  be  had  on  a  policy  issued  by  the  bene- 
fit association,  a  memoer  not  having  paid  all 
the  dues  she  owed  the  household  or  the  benefit 
association,  there  could  be  no  recovery  by  her 
beneficiary. 

Appeal  from  Circnit  Conrt,  Nerada  Coun- 
ty;  Joel  D.  Conway,  Judga 

Action  by  Clair  Burton  against  the  Odd  Fel- 
lows' Benefit  Association  and  the  Household 
of  Rath.  The  action  was  dismissed  as  to 
Honsebold  of  Rath,  and  from  a  judgment  for 
plaintiff,  the  Odd  Fellows'  Benefit  Association 
appeals.  Reversed,  and  remanded  for  new 
triaL 

McRae  ft  Tompkins  and  Scfpio  A.  Jones, 
for  appellants.    Clair  Burton,  pro  se. 

WOOD,  J.  The  policy  sned  on  and  eri- 
-dence  allnnde  tend  to  show  that  members  of 
the  Household  of  Ruth  were  also  members 
of  the  Odd  Fellows'  Benefit  Association,  and 
that  If  the  member  of  the  Honsebold  of  Ruth 
was  "anflnancial"  to  the  extent  of  having 
forfeited  membership  hi  that  lodge  snch  mem- 
ber could  not  recover  on  a  policy  issued  by 
the  Odd  Fellows'  Benefit  Association.  We 
are  of  the  opinion  that  evidence  that  tends 
to  show  that  Matilda  Stroope  was  "financial" 
In  the  Household  of  Ruth,  if  any  there  be. 
Is  relevant  to  the  lasne,  and  that  the  court 
did  not  err  In  admitting  same,  even  after 
the  suit  against  the  Household  of  Ruth  was 
dismissed.  The  court  erred,  however,  in  not 
Instructing  the  Jury  to  find  In  favor  of  appel- 
lant. Section  6  of  law  7  of  the  regulations 
of  the  House  of  Ruth  provides  that  "every 
Inmate  that  Is  one  year  or  more  In  arrears 
for  dues,  fines,  and  taxes  is  hereby  declared 
to  have  forfeited  his  or  her  membership." 
Under  this  provision  the  membership  of  Ma- 
tilda Stroope  was  forfeited.  The  proof  of  the 
appellant  was  to  the  effect  that  Matilda 
Stroope  had  not  paid  all  her  dues  for  the 
yean  19Q2-100i.    And  while  there  Is  some 


evidence  of  desultory  payments  of  dues  In 
1902-1904  on  behalf  of  appellee,  there  Is  no 
evidence  whatever  that  all  the  dues  she  owed 
the  Household  of  Ruth,  or  appellant,  were 
paid  for  those  years. 

The  Judgment  is  therefore  reversed  for 
the  refusal  of  the  court  to  give  appellant's  re- 
quest for  instruction,  and  the  cause  Is  re- 
manded for  new  trlaL 


W.  F.  MAIN  &  CO.  V.  JARRETT  et  ai. 
(Supreme  Court  of  Arkansas.    July  15,  1907.) 
Sales— Bbeaoh  o»  Contkaot  —  Defenses  — 

FAiLnsE  to  Deuveb. 

In  an  action  for  the  price  of  certain  goods 
under  a  contract  which  provided  that  the  goods 
were  to  become  the  property  of  defendant  upon 
delivery  to  a  transportation  company  at  a  cer- 
tain place,  evidence  held  to  show  a  delivery  in 
compliance  with  the  contract. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  43,  Sales,  {  486.] 

Appeal  from  Circuit  Court,  Phillips  Ooun* 
ty;   Hance  M.  Button,  Judge. 

Action  by  W.  F.  Main  &  Co.  against  W.  ' 
B.  Jarrett  and  others.     From  a  Judgment 
for  defendants,  plaintiff  appeals.     Reversed 
and  remanded. 

W.  G.  Dunning,  for  appellant  Jno.  I. 
Moore,  for  appellees. 

BATTLE,  J.  W.  F.  Main  ft  Co.  sued  W. 
B.  Jarrett  and  others  for  $191.60,  the  amount 
due  them  for  goods  sold.  A  part  of  the 
goods  was  a  show  case.  According  to  the 
terms  of  the  contract  the  goods  were  to  be- 
come the  property  of  the  defendants  upon 
the  delivery  of  the  same  to  a  transportation 
company  at  Iowa  City,  in  the  state  of  Iowa, 
consigned  to  the  defendants.  The  contro- 
versy in  this  case  is  as  to  the  delivery  of 
the  show  case. 

M.  H.  Taylor  testlfled  that  plaintiffs  de- 
livered this  show  case  to  the  transportation 
company  for  the  defendants,  consigned  to 
them,  and  made  a  part  of  his  testimony  the 
bill  of  lading  given  for  the  same.  W.  B. 
Jarrett  testified  that  the  show  case  was 
never  received  by  the  defendants;  that  the 
bill  of  lading  for  show  case  filed  with  the 
deposition  of  Taylor  Is  a  printed  bill  of 
lading  with  blanks  for  articles  shipped  filled 
with  pencil  In  a  handwriting  different  from 
the  signature  of  the  party  signing  as  agent 
for  the  transportation  company,  who  signed 
with  an  indelible  pencil ;  that  the  defend- 
ants had  received  a  letter  from  plaintiffs 
saying  that  a  bill  of  lading  was  Inclosed, 
but  that  was  not  the  case;  and  that  they 
never  made  request  for  a  duplicate  bill  of 
lading.  There  was  no  evidence  that  the  bill 
of  lading  had  been  altered,  there  being  no  In- 
terlineations or  erasures. 

The  Jury  returned  a  verdict,  and  the  court 
rendered  a  Judgment  in  favor  of  the  defend- 
ants, and  plaintiffs  appealed. 

The   uncontradicted   evidence  shows  thai 
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the  sbow  case  was  delivered  to  the  appel- 
lees. The  dellyery  to  the  transportation 
company  for  them  according  to  the  contract 
was  a  delivery  to  them,  and  the  subsequent 
loss  was  their  loss.  The  bill  of  lading,  al- 
though written  In  pencil,  was  valid  (1  Dan- 
iel on  Negotiable  Instruments  [5th  EM.] 
I  74,  and  cases  cited),  and  was  evidence  of 
that  fact.  The  failure  of  appellees  to  re- 
ceive the  show  case  does  not  show  that  It 
was  not  delivered.  That  Is  not  at  all  In- 
consistent with  the  delivery. 
Reverse,  and  remand  for  a  new  trlaL 


FARMERS*  LOAN  &  TRUST  COMPANY  T. 

J.  T.   SHUMATE  &  CO. 
(Supreme  Court  of  Arkansas.     July  16,  1907.) 

Sales  —  Warb ARTIES  —  Conditions  iw  Oon- 
TBACT  or  Sale— PEBroRUANCE  bt  Butsb. 
In  an  action  on  a  note,  where  the  defense 
was  that  the  note  was  ^ven  for  goods  and  that 
the  payee  had  guarantied  that  if  the  sales  of 
the  goods  bought  by  the  purchaser  did  not  reach 
three-fourths  of  the  amount  of  the  bill  by  a  cer- 
tain time  the  note  should  become  void,  the 
guaranty  was  of  no  avail  in  the  absence  of 
proof  of  a  bona  fide  efTort  to  sell  the  foods  or 
three-fourths  thereof  within  the  time  stipulated. 

Appeal  from  Circuit  Court,  White  County ; 
Hauce  N.  Hutton,  Judge. 

Action  by  the  Farmers'  Loan  &  Trust  Com- 
pany against  J.  T.  Shumate  &  Co.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  remanded. 

The  note  in  suit  was  given  with'  another 
for  certain  goods. 

J.  N.  Rachels,  for  appellant  Stuckey  & 
Stnckey,  for  appellee. 

BATTLE,  J.  This  action  was  Instituted 
by  the  Farmers'  Loan  &  Trust  Company 
against  J.  T.  Shumate  &  Co.  before  a  justice 
of  the  peace,  and  was  taken  by  appeal  to  the 
White  circuit  court.  It  was  based  on  a  prom- 
issory note  executed  by  the  defendant  to  the 
order  of  the  Equitable  Manufacturing  Com- 
pany for  the  sum  of  $146.70,  was  dated  Oc- 
tober 16,  1002,  and  was  due  and  payable 
14  months  after  date,  and  was  transferred 
before  doe  by  the  payee  to  the  plaintiff. 
Plaintiff  alleges  that  It  purchased  the  note 
for  value  In  due  course  of  business  before 
maturity.  Its  execution  or  validity  la  not 
denied,  except  defendants  say  at  the  time 
it  was  executed  the  Equitable  Manufactur- 
ing Company,  the  payee  in  the  note  sued  on, 
executed  to  them  a  guaranty  in  the  follow- 
ing words: 

"We  guaranty  sales  from  our  draft  ad- 
vertisemuut  and  eatulogus  advurtisemuut  to 
reach  three-fourths  of  amount  of  the  bill  by 
the  12—25  day,  1903,  or  we  take  back  the 
goods,  and  should  sales  not  equal  three- 
fourths  amount  of  bill  by  the  12—25,  1903, 
then  we  hereby  agree  to  relieve  customer 
of  all  stock  on  hand  and  credit  his  notes 
with  same  at  Invoice  price.    Cnstomer  exe- 


cuting bis  notes  to  onr  salesman  for  one- 
fourth  the  amount  in  six  months,  and  three- 
fourths  the  amount  in  three  months  without 
interest;  all  notes  except  the  first  must  be 
kept  at  the  home  ofllce  until  the  12—25 — 
1003.  Should  sales  not  reach  the  amount 
above  mentioned,  then  notes  shall  become 
null  and  void  and  not  collectible.  Order 
sheet  herewith  attached  hereby  becomes  a 
part  of  the  contract,  and  subject  to  condi- 
tions herein  named.  Salesman  has  no  au- 
thority to  make  any  agreement  not  written 
or  printed  herein. 

"Equitable  Manufacturing  Company, 

"L.  B.  Jackson,  Salesman." 

And  at  the  same  time  executed  to  them  the 
following  obllgations: 
"$100.00.  &-S— 1902. 

"Twelve  months  after  date,  for  value  re- 
ceived, we  promise  to  pay  to  the  order  of 
J.  T.  Shumate  &  Company  (me  hundred  dol- 
lars. 

"Equitable  Manufacturing  Company. 

"This  note  is  given  as  a  guaranty  of  prof- 
it, and  should  customer  not  realize  profit 
stipulated,  this  note  becomes  payable  at  ma- 
turity; should  customer  realize,  profit  guar- 
antied, this  note  must  be  surrendered  at  ma- 
turity. L.  B.  Jackson,  Agent." 

We  fall  to  find  in  the  record  any  evidence 
that  the  defendants  made  any  effort  to  sell 
the  goods  mentioned  in  the  guaranty  or 
three-fourths  thereof  before  the  25th  day  of 
December,  1903,  the  time  stipulated  In  con- 
tract 

The  jury  returned  a  verdict  in  favor  of 
the  defendants,  and  plaintiff  appealed. 

Before  the  appellees  could  recover  on  the 
guaranty,  it  was  incumbent  upon  them  to 
show  that  they  made  a  bona  fide  effort  to 
sell  the  goods  or  three-fourths  thereof  with- 
in the  time  stipulated,  and  failed  to  do  so. 
The  goods  could  not  sell  themselves. 

There  were  other  questions  discussed 
which  we  deem  unnecessary  to  decide. 

Reverse,  and  remand  for  a  new  trial. 


COTNAM  T.  WISDOM  et  al. 
(Supreme  Court  of  Arkansas.     July  15,  1907.) 

1.  Physicians  and  Surgeons— Services  in 
Em  ERG  EN  CT— Quasi  Contract. 

Where  one  was  injured  on  the  street  by  an 
accident  rendering  him  unconscious,  and  while 
he  was  in  such  condition  surgeons  summoned 
by  a  spectator  attended  and  performed  an  oper- 
ation on  him,  in  au  endeavor  to  save  his  life, 
there  Is  a  quasi  contract  on  his  part  to  pay  a 
reasonable  compensation  for  the  services. 

[I'M.  Note. — For  cases  in  point,  see  Cont.  Dig. 
vol.  39,  Physicians  and  Surgeons,  {  10.] 

2.  Same— Compensation  —  Result  of  Sebv- 

ICES. 

In  the  absence  of  express  agreement  that 
the  result  of  a  surgical  operation  shall  be  bene- 
ficial, the  compensation  that  the  surgeon  is  en- 
titled to  is  not  affected  by  the  question  of  the 
outcome  being  beneficial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Piiysicians  and  Surgeons,  §{  50,  52.] 
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S.  SAMB— FlHANClAL  COHDITIOH  OV  PATntNT. 
Tbe  financial  condition  of  the  patient  may 
not  be  considered  on  tbe  question  of  amount  ot 
compenaation  of  surgeons  who  were  called  and 
rendered  services  to  the  patient  when  uncon- 
scious from  accident. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  39,  Physicians  and  Surgeons,  {  52.] 

4.  Samk. 

On  the  question  of  compensation  of  sni^ 
geonsj  the  fact  that  the  patient  was  a  bachelor, 
and  that  his  estate  would  go  to  nieces  and  neph- 
ew, may  not  be  considered. 
Battle  and  Wood,  JJ.,  dissenting  in  part. 

Appeal  from  Glrcnit  Court,  Pulaski  County; 
R.  J.  Lea,  Ju<^. 

Action  by  F.  L.  Wisdom  and  another 
against  T.  T.  Cotnam,  administrator  of  A.  M. 
Harrison,  deceased,  for  services  rendered  by 
plaintiffs  as  surgeons  to  defendant's  Intestate. 
Judgment  for  plaintiffs.  Defendant  appeals. 
Reversed  and  remanded. 

Instructions  1  and  2,  given  at  the  Instance 
of  plaintlffB,  are  as  follows:  "(1)  If  you  find 
from  the  evidence  that  plaintiffs  rendered 
professional  services  as  physicians  and  sur- 
geons to  tbe  deceased,  A.  M.  Harrison,  In  a 
sudden  emergency  following  tbe  deceased's 
Injury  In  a  street  car  wreck.  In  an  endeayor 
to  save  his  life,  then  you  are  Instrncted  that 
plaintiffs  are  entitled  to  recover  from  tbe  es- 
tate of  the  said  A.  M.  Harrison  such  sum 
as  you  may  find  from  tbe  evidence  Is  a  rea- 
sonable compensation  for  tbe  services  render- 
ed. (2)  Tbe  character  and  importance  of  the 
operation,  the  responsibility  resting  upon  the 
surgeon  performing  the  operation,  his  experi- 
ence and  professional  training,  and  the  abil- 
ity to  pay  of  the  person  operated  upon,  are 
elements  to  be  considered  by  yon  In  deter- 
mining what  Is  a  reasonable  charge  for  tbe 
services  performed  by  plaintiffs  In  the  par- 
ticular case." 

Mehaffy,  Williams  &  Armlstead,  for  appel- 
lant   Moore,  Smith  &  Moore,  for  appellees. 

HIIX,  C.  J.  (after  stating  the  facts).  Tbe 
reporter  will  state  tbe  Issues  and  substance 
of  the  testimony  and  set  out  Instructions  1 
and  2  given  at  Instance  of  appellee,  and  It 
will  be  seen  therefrom  that  Instruction  1 
amounted  to  a  peremptory  instruction  to 
find  for  tbe  plaintiff  in  some  amount 

The  flrst  question  Is  as  to  the  correctness  of 
this  Instruction.  As  indicated  therein  the  facts 
are  that  Mr.  Harrison,  appellant's  Intestate, 
was  thrown  from  a  street  car,  receiving  seri- 
ous injuries  which  rendered  him  unconscious, 
and  while  In  that  condition  tbe  appellees  were 
notified  of  the  accident  and  summoned  to  bis 
assistance  by  some  spectator,  and  performed 
a  difficult  operation  in  an  effort  to  save  his 
life,  but  they  were  unsuccessfdl,  and  he  died 
without  regaining  consciousness.  Tbe  appel- 
lant says:  "Harrison  was  never  consclons 
after  his  head  struck  tbe  pavement  He  did 
not  and  could  not  expressly  or  impliedly,  as- 
sent to  tbe  action  of  tbe  appellees.  He  was 
without  knowledge  or  will  power.    However 


merciful  or  benevolent  may  have  been  the 
Intention  of  tbe  appellees,  a  new  rule  of  law, 
of  contract  by  Implication  of  law,  will  have  to 
be  established  by  this  court  In  order  to  sus- 
tain the  recovery."  Appellant  is  right  in  say- 
ing that  the  recovery  must  be  sustained  by  a 
contract  by  Implication  of  law,  but  is  not 
right  In  saying  that  It  Is  a  new  rule  of  law, 
for  such  contracts  are  almost  as  old  as  the 
English  system  of  Jurisprudence.  They  are 
usually  called  "implied  contracts."  More 
properly  they  should  be  called  "quasi  con- 
tracts" or  "constructive  contracts."  See  1 
Page  on  Contracts,  }  14 ;  also  2  Page  on  Con- 
tracts, §  771. 

The  following  excerpts  from  Sceva  v.  True, 
63  N.  H.  627,  are  peculiarly  applicable  here: 
"We  regard  It  as  well  settled  by  the  cases 
referred  to  in  the  briefs  of  counsel,  many  of 
which  have  been  commented  on  at  lengtb  by 
Mr.  Shirley  for  tbe  defendant,  that  an  insane 
person,  an  Idiot  or  a  person  utterly  bereft  of 
all  sense  and  reason  by  tbe  sudden  stroke  of 
an  accident  or  disease  may  be  held  liable,  In 
a^umpslt  for  necessaries  furnished  to  him 
in  good  faith  while  in  that  unfortunate  and 
helpless  condition.  And  the  reasons  upon 
which  this  rest  are  too  broad,  as  well  as  too 
sensible  and  humane,  to  be  overborne  by  any 
deductions  which  a  refined  logic  may  make 
from  the  circumstances  that  In  such  cases 
there  can  be  no  contract  or  promise.  In  fact, 
no  meeting  of  the  minds  of  tbe  parties.  The 
cases  put  It  on  the  ground  of  an  implied  con- 
tract; and  by  this  Is  not  meant  as  the  de- 
fendant's counsel  seems  to  suppose,  an  actual 
contract — that  Is,  an  actual  meeting  of  tbe 
minds  of  the  parties,  an  actual,  mutual  un- 
derstanding, to  be  Inferred  from  language, 
acts,  and  circumstances  by  the  Jury — but  a 
contract  and  promise,  said  to  be  Implied  by 
the  law,  where.  In  point  of  fact,  there  was  no 
contract  no  mutual  understanding,  and  so 
no  promise.  The  defendant's  counsel  says 
It  Is  usurpation  for  the  court  to  bold,  as  a 
matter  of  law,  that  tbere  Is  a.  contract  and 
a  promise,  when  all  the  evidence  In  the  case 
shows  that  there  was  not  a  contract,  nor  the 
semblance  of  one.  It  Is  doubtless  a  legal 
fiction,  invented  and  used  for  the  sake  of  the 
remedy.  If  it  was  originally  usurpation,  cer- 
tainly it  has  now  become  very  Inveterate,  and 
firmly  fixed  in  the  body  of  the  law.  Illus- 
trations might  be  multiplied,  but  enough  has 
been  said  to  sbow  that  when  a  contract  or 
promise  implied  by  law  is  spoken  of,  a  very 
different  thing  is  meant  from  a  contract  In 
fact,  whether  express  or  tacit  The  evidence 
of  an  actual  contract  Is  generally  to  be  found 
either  In  some  writing  mnde  by  the  parties, 
or  In  verbal  communications  which  passed 
between  them,  or  in  their  acts  and  conduct 
considered  In  the  light  of  the  circumstances 
of  each  particular  case.  A  contract  implied 
by  law,  on  the  contrary,  rests  upon  no  evi- 
dence. It  has  no  actual  existence.  It  is 
simply  a  mythical  creation  of  the  law.  The 
law  says  it  shall  be  taken  that  there  was  a 
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promise,  when  In  point  of  fact,  there  was 
none.  Of  course  this  is  not  good  logic,  for 
the  obvious  and  sufficient  reason  that  It  is 
not  true.  It  is  a  legal  fiction,  resting  wholly 
for  its  support  on  a  plain  legal  obligation, 
and  a  plain  legal  right  If  it  were  true.  It 
would  not  be  a  Action.  There  la  a  class  of 
legal  rights,  with  their  correlative  legal  du- 
ties, analogous  to  the  obllgationes  quasi  ex 
contractu  of  the  civil  law,  which  seem  to  He 
In  the  r%Ion  between  contracts  on  the  one 
hand,  and  torts  on  the  other,  and  to  call  for 
the  application  of  a  remedy  not  strictly  fur- 
nished either  by  actions  ex  contractu  or  ac- 
tions ex  delicto.  The  common  law  supplies 
no  action  of  duty,  as  it  does  of  assumpsit  and 
trespass ;  and  hence  the  somewhat  awkward 
contrivance  of  this  fiction  to  apply  the  rem- 
edy of  assumpsit  where  there  is  no  true  con- 
tract and  no  promise  to  support  It" 

This  subject  Is  fully  discussed  in  Beach  on 
the  Modem  Law  of  Contracts,  639  et  seq., 
and  2  Page  on  Contracts,  771  et  seq.  One 
phase  In  the  law  of  implied  contracts  was 
considered  in  the  case  of  Lewis  v.  Lewis,  76 
Ark.  101,  87  S.  W.  134.  In  its  practical  ap^ 
plication  it  sustains  recovery  for  physicians 
and  nurses  who  render  services  for  Infants, 
Insane  persons,  and  drunkards.  2  Page  on 
Contracts,  U  867,  897,  906.  And  services  ren- 
dered by  physicians  to  persons  unconscious 
or  helpless  by  reason  of  injury  or  sickness 
are  in  the  same  situation  as  those  rendered 
to  persons  incapable  of  contracting,  such  as 
the  classes  above  described.  Raoul  v.  New- 
man, 59  Oa.  408;  Meyer  v.  K.  of  P.,  70  N. 
B.  Ill,  178  N.  Y.  68,  64  L.  R.  A.  839.  T^e 
court  was  therefore  right  in  giving  the  In- 
struction in  question. 

2.  The  defendant  sought  to  require  the 
plaintiff  to  prove,  In  addition  to  the  value  of 
the  services,  the  benefit  if  any,  derived  by 
the  deceased  from  the  operation,  and  alleges 
error  in  the  court  refusing  to  so  instruct  the 
Jury.  The  court  was  right  in  refusing  to 
place  this  burden  upon  the  physicians.  The 
same  question  was  considered  in  Ladd  v. 
WItte,  116  Wis.  35,  02  N.  W.  365,  where  the 
court  said:  "That  is  not  at  ail  the  test  So 
that  a  surgical  operation  be  conceived  and 
performed  with  due  skill  and  care,  the  price 
to  be  paid  therefor  does  not  depend  upon  the 
result  Th«  event  so  generally  lies  with  the 
fohies  of  nature  that  all  intelligent  men  know 
and  understand  that  the  surgeon  is  not  re- 
sponsible therefor.  In  absence  of  express 
agreement  the  surgeon,  who  brings  to  such 
a  service  due  skill  and  care,  earns  the  reason- 
able and  customary  price  therefor,  whether 
the  outcome  be  beneficial  to  the  patient  or 
the  reverse." 

3.  The  court  permitted  to  go  to  the  Jury  the 
fact  that  Mr.  Harrison  was  a  bachelor,  and 
that  his  estate  would  go  to  his  collateral  rel- 
atives, and  also  permitted  proof  to  be  made 
of  the  value  of  the  estate,  which  amounted  to 
about  $18,500,  including  $10,000  from  accident 
and  life  Insurance  policies.    There  is  a  con- 


flict In  the  authorities  as  to  whether  It  is 
proper  to  prove  the  value  of  the  estate  of  a 
person  for  whom  medical  services  were  ren- 
dered, or^the  financial  condition  of  the  per- 
son receiving  such  services.  In  Robinson  T. 
Campbell,  47  Iowa,  625,  it  was  said:  "There 
Is  no  more  reason  why  this  charge  sliould 
be  enhanced  on  account  of  the  ability  of  the 
defendants  to  pay  than  that  the  merchant 
should  charge  them  more  for  a  yard  of  cloth, 
or  the  druggist  for  filling  a  prescription,  or 
a  laborer  for  a  day's  work."  On  the  other 
band,  see  Haley's  Succession,  60  La.  Ann. 
840,  24  South.  ^5,  and  Lange  v.  Kearney,  4 
N.  r.  Supp.  14,  51  Hun,  640,  which  was  af- 
firmed by  the  Court  of  Appeals,  127  N.  I. 
676,  28  N.  E.  255,  holding  that  the  financial 
condition  of  the  patient  may  be  considered. 
Whatever  may  be  the  true  principle  govern- 
ing this  matter  in  contracts,  the  court  is  of 
the  opinion  that  the  financial  condition  of  a 
patient  cannot  l>e  considered  where  there  Is 
no  contract  and  recovery  is  sustained  on  a 
legal  fiction  which  raises  a  contract  in  order 
to  afford  a  remedy  which  the  justice  of  the 
case  requires.  In  Morrlssett  v.  Wood,  123 
Ala.  384,  26  South.  307,  82  Am.  St  Rep.  127, 
the  court  said :  "The  trial  court  erred  in  ad- 
mitting testimony  as  to  the  value  of  the 
patient's  estate,  against  the  objection  of  the 
defendant  The  Inquiry  was  as  to  the  value 
of  the  professional  services  rendered  by  the 
plaintiff  to  the  defendant's  testator,  and,  as 
the  case  was  presented  below,  the  amount  or 
value  of  the  tatter's  estate  could  shed  no 
legitimate  light  upon  this  issue  nor  aid  in 
its  elucidation.  The  cure  or  amelioration  of 
disease  is  as  important  to  a  poor  man  as  it  is 
to  a  rich  one,  and,  prima  fade  at  least,  the 
services  rendered  the  one  are  of  the  some 
value  as  the  same  services  rendered  to  the 
other.  If  tbere  was  a  recognized  usage  ob- 
tatalng  In  the  premises  here  involved  to  grad- 
uate professional  charges  with  reference  to 
the  financial  condition  of  the  person  for 
whom  such  services  are  rendered,  which  had 
been  so  long  established  and  so  universally 
acted  upon  as  to  have  ripened  into  a  custom 
of  such  character  tliat  it  might  be  considered 
that  these  services  were  rendered  and  accept- 
ed in  contemplation  of  it,  there  is  no  hint  of  it 
In  the  evidence." 

There  was  evidence  in  this  case  proving 
that  it  was  customary  for  physicians  to  grad- 
uate their  cliarges  by  the  ability  of  the  pa- 
tient to  pay,  and  hence,  in  regard  to  that  ele- 
ment this  case  differs  from  the  Alabama  case. 
But  the  value  of  the  Alabama  decision  is  the 
reason  given  which  may  admit  such  evidence, 
viz.,  because  tbe  custom  would  render  the  fi- 
nancial condition  of  the  patient  a  factor  to  be 
contemplated  by  both  parties  when  the  serv- 
ices were  rendered  and  accepted.  The  same 
thought  differently  expressed  la  found  in 
Lange  y.  Kearney,  4  N.  X.  Supp.  14,  51  Hun, 
640.  This  could  not  apply  to  a  physician 
called  in  an  emergency  by  some  bystander  to 
attend  a  stricken  man  whom  be  never  saw  or 
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heard  of  before;  and  certainly  the  uncon- 
scious patient  could  not.  In  fact  or  In  law,  be 
held  to  have  contemplated  what  charges  the 
physician  might  properly  bring  against  him. 
In  order  to  admit  such  testimony,  It  must  be  as- 
sumed that  the  surgeon  and  patient* each. had 
In  contemplation  that  the  means  of  the  pa- 
tient wonld  be  one  factor  [p  determining  the 
amount  of  the  charge  for  the  services  ren- 
dered. While  the  law  may  admit  such  evi- 
dence as  throwing  light  upon  the  contract  and 
indicating  what  was  really  in  contemplation 
when  It  was  made,  yet  a  different  question  is- 
presented  when  there  is  no  contract  to  be  as- 
certained or  construed,  but  a  mere  fiction  of 
law  creating  a  contract  where  none  existed  in 
order  that  there  nright  be  a  remedy  for  a 
Tight.  This  Action  merely  requires  a  reason- 
able compensation  for  the  services  rendered. 
The  services  are  the  same  be  the  patient 
prince  or  pauper,  and  for  them  the  surgeon 
is  entitled  to  fair  compensation  for  his  time, 
service,  and  skill.  It  was  therefore  error  to 
admit  this  evidence,  and  to  Instruct  the  jury 
in  the  second  instruction  that  In  determining 
what  was  a  reasonable  charge  they  could  con- 
sider the  "ability  to  pay  of  the  person  operat- 
ed uiwn." 

It  was  improper  to  let  it  go  to  the  Jury  that 
Mr.  Harrison  was  a  bachelor  and  that  bis 
estate  was  left  to  nieces  and  nephews.  This 
was  relevant  to  no  Issue  in  the  case,  and  its 
effect  might  well  have  been  prejudicial. 
While  this  verdict  la  no  higher  than  some  of 
the  evidence  wonld  Justify,  yet  it  is  much 
higher  than  some  of  the  other  evidence  would 
Justify,  and  hence  It  is  impossible  to  say  that 
this  was  a  harmless  error. 

Judgment  is  reversed,  and  cause  remanded. 

BATTIiE  and  WOOD.  JJ.,  concur  In  sus- 
taining the  recovery,  and  in  holding  that  It 
was  error  to  permit  the  Jury  to  consider  the 
fact  that  his  estate  would  go  to  collateral 
heirs ;  bnt  they  do  not  concur  in  holding  that 
It  WHS  error  to  admit  evidence  of  the  value  of 
the  estate,  and  Instructing  that  It  might  be 
considered  In  fixing  the  charge. 


CHISHOIiM  et  aL  t.  CRYB  et  al. 
(Supreme  Court  of  Arkansas.     July  15,  1907.) 
1.  Desceitt  abd  Distbibxttion— Action   bt 

Under  Kirby's  Dig.  I  IS,  providing  that 
when  all  of  the  neifB,  etc.,  of  any  deceased  in- 
testate, who  leaves  no  liabilities,  are  of  full 
age,  the;  may  sue  for,  recover,  and  collect  all 
demands,  etc,  left  by  the  intestate  without  any 
administration  being  had  thereon,  the  heirs  of 
an  intestate  cannot  sue  on  a  note  which  was  a 
-part  of  her  estate  until  ail  of  them  are  of  age. 

■2.  Vkhdob  ahd  Pubchasib— Vendob'b  Likr 
—Action— What  Law  Govebns. 

Where  an  action  by  nonresident  heirs  of  an 
intestate,  who  was  a  nonresident,  was  brought 
against  a  resident  defendant  on  notes  given  for 
the  pnrcbaae  price  of  land  in  Arkansas  and  to 


enforce  a  lien  on  the  land,  the  laws  of  the  state 
will  govern  their  rights. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  i  616.] 

8.  LiMrTATioN  or  AonoNS— Computation  of 
Period— Death  ano  Administbation. 
The  statute  of  limitations  will  not  run  on 
a  note  belonging  to  the  estate  of  the  intestate, 
who  left  no  liabilities,  while  there  was  no  ad- 
ministrator of  the  estate  and  the  heirs  were  not 
all  of  age. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Limitation  of  Actions,  §  426.] 

4.  Vendob  and  Pubchaseb— Yen  dob's  Lien 
— Pbiobitt — Laches  —  Failube' to  Seoube 
Appointment  of  Administbatob. 

Where  a  defendant  gave  notes  for  the  pur- 
chase price  of  land  to  one  who  afterwards  died 
intestate,  and  other  defendants  took  a  mortgage 
on  the  land  to  secure  an  indebtedness,  much  of 
which  was  contracted  before  the  deed  was  re- 
corded and  while  the  purchaser  defendant  was 
in  possession,  and  they  alleged  that  they  had 
no  knowledge  of  the  vendor's  lien,  and  there 
was  no  administrator  of  the  estate  appointed 
and  one  of  the  heirs  did  not  attain  majority 
until  two  years  prior  to  a  suit  by  the  heirs  to 
secure  judgment  on  the  notes  and  to  establish 
a  lien  on  the  land  superior  to  that  of  the  mort- 
gagees, which-  suit  was  brought  more  than  six 
years  after  the  last  note  matured,  the  doctrine 
of  laches  would  not  affect  plaintiffs'  rights  as 
to  the  maker  of  the  note,  but  it  would  render 
the  rights  of  the  adult  heirs  inferior  to  those  of 
the  mortgagees,  since  they  could  have  secured 
the  appoinbnent  of  an  administrator  to  sue  on 
the  notes  and  establish  the  lien  prior  to  the 
majority  of  the  youngest  heir. 

Hill,  O.  J.,  concurring  in  the  result,  dissents 
from  the  decision  on  the  question  of  limitation 
of  actions. 

Appeal  from  Faulkner  Chancery  Court: 
Jeremiah  0.  Wallace,  Chancellor. 

Action  by  J.  A.  Chlsholm  and  others 
against  Joseph  A.  Crye  and  others.  From  an 
adverse  Judgment,  J.  A.  Chlsholm  and  others 
appeal.  Reversed  In  part,  and  affirmed  In 
part. 

Nancy  C.  Chlsholm  died  intestate  In  the 
state  of  Louisiana  S^tember  19,  '.1896.  She 
left  J.  A.  Chlsholm,  T.  J.  Chlsholm,  Miss  Bl- 
mlna  Chlsholm,  and  Mrs.  M.  J.  Martin,  ber 
children  and  only  heirs  at  law.  Mrs.  Nancy 
C.  Chlsholm  bad  sold  a  tract  of  land  In 
Faulkner  county  to  Joseph  A.  Crye  for  a 
consideration  of  $200  evidenced  by  four  pur- 
chase-money notes  of  $50,  due  November  1, 
1898,  '97,  '98,  '99,  respectively.  T.  J.  Chls- 
holm was  a  minor  when  bis  mother  died.  He 
was  bom  in  May,  1884.  This  suit  was  brought 
witbin  a  year  after  he  reached  his  majority. 
Appellants  were  all  adults  when  the  suit  was 
brought,  and  had  delayed  for  more  than  three 
years  after  reaching  majority  before  institut- 
ing this  suit  This  suit  was  by  the  heirs  In 
the  Faulkner  chancery  court  against  Crye 
on  the  above-described  notes  to  enforce  the 
payment  of  the  purchase  money  by  having 
the  Judgment  on  the  notes  and  having  same 
declared  a  lien  on  the  land,  etc.  The  suit  was 
Instituted  February  28,  1906.  The  firm  of 
E^auenthal  &  Schwartz  was  made  a  party  to 
the  bill.  It  being  alleged  that  said  firm  claim- 
ed an  interest  In  and  lien  on  the  property. 
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Crye  answered,  denying  all  the  material  al- 
legations and  setting  up  the  five-year  statute 
of  limitations  as  a  defense.  Tbe  firm  of 
Frauenttaal  &  Schwartz  answered,  adopting 
the  answer  of  Crye,  denying  any  knowledge 
of  the  transactions  set  out  In  the  complaint, 
and  set  up  that  Crye  was  Indebted  to  it  in 
the  sum  of  $667  which  was  secured  by  mort- 
gage on  tbe  land.  The  firm  prayed  that  Its 
answer  be  taken  4b  a  cross-complaint  against 
plaintiffs  and  the  codefendant  Frye,  that  It 
have  Judgment,  and  that  Its  mortgage  be  de- 
clared a  superior  lien  on  the  land,  etc.  The 
undisputed  evidence  showed  that  the  notes 
were  past  due  and  bad  never  been  paid.  The 
heirs  were  all  nonresidents  of  this  state  when 
the  suit  was  Instituted.  The  court  held  that 
all  the  plaintiffs  except  T.  J.  Cblsholm  had 
lost  their  right  of  action  by  laches,  and  their 
complaint  was  dismissed  as  to  them.  Judg- 
ment was  rendered  In  favor  of  T.  J.  Cbls- 
holm for  bis  pro  rata  of  the  amount  due  on 
.the  purchase-money  notes,  to  wit,  $60.20,  and 
same  was  declared  a  first  lien  upon  tbe  lands 
Involved  In  the  suit  Judgment  was  also  en- 
tered against  Frye  for  $667  In  favor  of  the 
firm  of  Frauenthal  &  Schwartz.  The  land 
was  ordered  sold,  and  the  proceeds  to  go  In 
the  manner  Indicated.  This  appeal  Is  pros- 
ecuted by  the  heirs  of  Mrs.  Nancy  Clilsholm, 
who  were  denied  relief. 

J.  O.  Lile  and  J.  C.  Clark,  for  appellants. 
P.  H.  Prince  and  Sam  Frauenthal,  for  appel- 
lees. 

WOOD,  J.  (after  stating  the  facts).  First 
Were  appellants  barred  by  the  statute  of  lim- 
itations? No  cause  of  action  accrued  on  tbe 
notes  In  suit  prior  to  the  death  of  Mrs.  Cbls- 
holm for  the  first  note  was  due  November  1, 
1896,  and  Mrs.  Cblsholm  died  September  1, 
189C.  Th6  appellees  contend  that  under  tbe 
laws  of  Louisiana,  there  being  no  debts 
against  tbe  estate  of  Mrs.  Nancy  Cblsholm, 
the  legal  title  to  the  choses  In  action  at  once 
vested  In  appellants,  and  that  therefore  they 
could  have  brought  suit  upon  the  notes  at  ma- 
turity, and  are  barred  by  the  statue  of  lim- 
itations because  they  failed  to  do  so  wltliin  a 
period  of  five  years  thereafter. 

Conceding  that  under  the  facts  of  this  case 
according  to  tbe  laws  of  Louisiana  appellants 
were  vested  with  the  legal  title  to  the  notes, 
still,  tiiey  could  not  sue  to  recover  on  same 
In  this  state  under  our  statute  until  all  the 
heirs  became  of  age.  For  section  15,  KIrby's 
Dig.,  provides :  "When  all  of  the  heirs  of  any 
deceased  Intestate  and  all  persons  Interested 
as  distributees  In  the  estate  of  such  Intes- 
tate are  of  full  age,  it  shall  be  lawful  for 
them  to  sue  for,  recover  and  collect,  ail  de- 
mands and  property  left  by  the  intestate,  and 
to  manage,  control,  and  dispose  of  such  es- 
tate without  any  administration  being  bad 
thereon  in  all  cases  •  •  •  where  such  in- 
testate was,  at  the  time  of  bis  death,  under 
no  legal  liability,"  etc.    This  statute  contem- 


plates that  suit  can  be  maintained  by  the 
heirs  themselves  for  tbe  collection  of  debts 
du«  their  intestate,  when  the  heirs  them- 
selves and  ail  persons  Interested  as  distrib- 
utees of  the  estate  are  of  full  age,  and  where 
the  intestate  was  at  tbe  time  of  his  death 
under  no  legal  liability.  Tbe  usual  rule  of 
"Expresslo  unlus'  est  excluslo  alterius"  ap- 
plies here.  Tbe  expression  that  it  shall  be 
lawful  for  the  heirs  to  sue  under  the  condi- 
tion named  excludes  the  Idea  that  tbey  may 
sue  under  conditions  not  named.  Therefore 
debts  due  the  estate  of  an  intestate  who  was 
himself  free  from  debt  must  be  collected  by 
an  administrator  and  not  by  the  heirs  In 
their  own  names.  This  was  the  rule  before 
tbe  passage  of  tbe  act.  Lemon's  Heirs  v. 
Rector  et  al.,  15  Ark.  436 ;  Anthony  v.  Peay, 
18  Ark.  24;  Pryor  et  al.  v.  Rybum,  16  Ark. 
671-698.  See,  also.  Jacks  t.  Adair,  81  Ark. 
616 ;  Collins  et  al.  v.  Warner,  Adm'r,  32  Ark. 
91 ;   Word,  Adm'r,  v.  West,  38  Ark.  243. 

The  statute  prescribes  tbe  conditions  up- 
on which  the  rule  has  been  changed  and  up- 
on which  tbe  heirs  may  now  maintain  suit 
The  statute  Is  applicable  here.  Appellants  to 
collect  their  debt  seek  the  forum  where  the 
debtor  resides  and  where  the  property  is  situ- 
ated on  which  they  ask  to  enforce  their  ven- 
dor's Hen.  Prof.  Minor  says:  "Though  the 
situs  of  tbe  creditor's  right  (chose  in  action) 
follows  the  creditor  and  corresponds  to  the 
legal  situs  of  tangible  chattels,  the  situs  of 
the  debtor's  obligation  follows  the  actual  situs 
of  the  debtor,  or  of  bis  property  (In  case  of 
a  proceeding  In  rem  to  enforce  It),  and  cor- 
responds to  tbe  actual  situs  of  tangible  chat- 
tels. ♦  •  •  The  actual  situs  of  the  debt 
at  a  particular  moment  is  the  place  where 
payment  thereof  may  at  that  moment  be  en- 
forced, whether  by  proceeding  In  rem  or  In 
personam."  Minor,  Oonfilct  of  Laws,  {  121 . 
See  Smead  v.  Chandler,  71  Ark.  605,  76  S.  W. 
1066,  65  L.  R.  A.  353;  American  Law  of 
Adm'n,  Woerner,  §§  440,  650,  657. 

It  follows  that  appellants  are  not  barred 
by  the  statute  of  limitations.  This  rule 
would  not  obtain,  of  course,  in  jurisdictions 
where  tbe  heirs  of  distributees  were  al- 
lowed to  sue  without  any  of  tbe  restrictions 
prescribed  by  our  statute.  Traweek  v.  Kel- 
ly, 60  Miss.  654,  and  cases  cited.  Appellees 
are  not  entitled  to  tbe  equitable  doctrine  of 
laches.  Appellee  Crye  has  not  changed  his 
status  in  relation  to  the  debt  due  appel- 
lants on  account  of  anything  appellants  have 
done  or  failed  to  do.  He  sustains  the  same 
relation  to  appellants  as  when  the  debt  was 
contracted.  He  owed  their  ancestor  and  he 
owes  them,  and  be  does  not  allege  or  show 
that  he  ever  offered  to  pay  or  pretended  that 
he  was  willing  and  ready  to  pay.  So  far 
as  he  Is  concerned,  be  Is  In  no  attitude  to 
complain,  because  on  account  of  his  failure 
or  neglect  to  pay  the  bringing  of  this  suit 
was  necessary.  He  contracted  the  debt  to 
his  co-appellees,  knowing  that  be  owed  ap- 
pellants, and  gave  the  firm  of  Frauenthal  & 


Digitized  by 


Google 


Ajk.) 


ARKADSLPHIA  LUMBER  CO.  T.  THORNTON. 


169 


Schwartz  a  mortgage  on  tbe  land  which  he 
knew  at  tbe  time  be  had  not  paid  for.  His 
conduct  does  not  commend  him  to  a  court 
of  equity  as  a  fit  subject  to  inToice  the 
equitable  doctrine  of  laches. 

With  tbe  firm  of  Frauenthal  &  Schwartz 
the  case  is  different  They  allege  that  they 
bad  no  actual  notice  of  appellants'  vendor's 
lien,  and  tbe  proof  shows  that  much  of  the 
debt  due  from  appellee  Crye  for  which  tbe 
last  mortgage  was  executed  was  cohtracted 
before  tbe  deed  of  appellants'  Intestate  to 
Crye  was  put  upon  record.  Crye  was  In 
possession  of  tbe  land  all  this  time  exer- 
cising acts  of  ownership  over  It  While  the  j 
record  was  constructive  notice  from  the  time 
of  the  recording  of  tbe  deed  that  there  had 
been  a  vendor's  lien,  it  was  notice  also  that 
tbe  last  of  the  purchase-money  notes  was 
due  In  1899,  and  that  If  they  were  still  un- 
paid appellants  had  waited  over  seven  years 
after  the  maturity  of  the  last  note  before 
taking  any  steps  to  enforce  their  payment; 
and,  while  it  Is  true  that  appellants  In  their 
own  name  and  right  could  not  sue  in  this 
state  until  tbe  youngest  child  was  of  age, 
yet  it  Is  also  true  that  appellants  could 
have  moved  tbe  probate  court  for  admin- 
istration to  collect  tbe  notes.  The  adult 
appellants  conid  have  administered.  They 
are  In  the  preferred  class.  Section  7,  Kir- 
by'B  Dig.  It  was  the  duty  of  those  appel- 
lants who  were  of  age  at  the  time  tbe  cause 
of  action  accrued  to  have  moved  for  adminis- 
tration for  the  collection  of  their  debt  with- 
in a  reasonable  time,  and  those  who  were 
not  of  age  when  the  cause  of  action  accrued 
should  have  taken  steps  for  the  collection 
of  their  claims  within  three  years  after  they 
reached  their  majority.  "Where  there  is  no 
person  in  existence  capable  of  suing  or  be- 
ing sued,  no  fault  can  Ije  Imputed  to  a  claim- 
ant for  a  failure  to  begin  bis  action,  and  the 
rule  Is  therefore  well  settled  that  the  statute 
does  not  begin  to  run  In  such  a  case  until 
there  is  In  existence  some  one  capable  of 
suing  and  some  one  who  may  be  sued.  The 
rule  is  subject  to  the  qualification  that,  If 
It  Is  within  the  power  of  the  claimant  to 
remove  the  Incapacity,  tbe  exemption  con- 
tlnnes  only  for  a  reasonable  time  after  be 
might  have  brought  about  a  condition  which 
would  enable  him  to  sue."  19  Am.  &  Bng. 
Enc.  Law,  219.  While  this  language  waa 
used  with  reference  to  tbe  statute  of  limita- 
tions. It  is  applicable  in  considering  the  doc- 
trine of  laches.  The  two  appellants  that 
were  adults  when  the  claim  matured  delayed 
for  more  than  nine  years,  when  they  could 
have  had  letters  of  administration  Issued 
immediately.  The  others  waited  for  more 
than  three  years  after  they  became  of  age. 
So  all  are  barred  by  laches.  Their  claim 
was  stale.  Third  parties  bad  the  right 
to  assume,  ao  far  as  the  heirs  are  concern- 
ed, after  this  great  lapse  of  time,  that  the 
pnictaase-money  notes  had  been  paid,  or  that 


the  claim  had  been  abandoned.  Equity  fav- 
ors the  vigilant  and  not  those  who  sleep. 
If  this  were  a  suit  at  law  for  a  cause  of 
action  accruing  to  the  estate  of  Mrs.  Ctals- 
bolm  and  not  to  her  heirs,  tbe  case  would 
be  different  "When  tbe  cause  of  action  ac- 
crues to  the  estate  of  a  decedent,  the  statute 
of  limitations  does  not  run  until  tbe  appoint- 
ment of  an  administrator.  Nor  can  laches 
be  Imputed  where  there  is  no  one  capable  of 
suing."  Hanf  v.  Whittington,  42  Ark.  491; 
Word  T.  West,  38  Ark.  243;  McCustlan  v. 
Ramey,  33  Arl^  141.  But  here  the  heirs  are 
suing  in  their  own  right  in  equity  to  recover 
a  debt  which  they  allege  belongs  to  them. 
The  doctrine  of  laches  applies. 

The  decree  of  tbe  chauceilor  denying  ap- 
pellants a  judgment  against  Crye  for  the 
purchase  money  is  reversed,  and  if  there  b» 
a  surplus  after  satisfying  the  mortgage  lien 
of  Frauenthal  &,  Schwartz  It  should  go  to^ 
satisfy  the  purchase-money  notes,  held  by 
appellants. 

The  decree  In  favor  of  the  appellees  Frau- 
enthal &  Schwartz  Is  affirmed. 

HILL,  C.  J.  (concurring).  In  my  opinion 
hdrs  at  law  may  sue  for  assets  of  an  estate 
descended  to  them  whenever  they  can  suc- 
cessfully prove  that  their  ancestor  was  free 
of  debt  and  there  existed  no  cause  for  ad- 
ministration. The  provision  of  tbe  Code  re- 
quiring the  real  parties  In  Interest  to  bring 
actions  should  change  the  rule  to  the  con- 
trary announced  in  early  cases.  This  prin- 
ciple was  recognized  In  Crane  t.  Crane,  61 
Ark.  287,  11  S.  W.  1.  Tbe  act  of  1893  (sec- 
tions 15-19,  Kirby's  Dig.)  covered  other  mat- 
ters than  the  right  of  heirs  to  sue,  and,  as 
to  this  phase  of  It,  was  only  declaratory  of 
existing  law.  It  was  a  remedial  statute,  and 
accumulative  to  and  declaratory  of  existing 
rights.  Hence  I  cannot  concur  in  the  aboyc 
construction  of  it  I  favor  an  affirmance  on 
the  ground  of  limitations,  as  well  as  on  the 
ground  of  laclies.  I  concur  in  the  opintou 
that  laches  barred  appellants. 


ARKADELPHIA  LUMBER  CO.  et  al.  v. 
THORNTON. 

(Supreme  Court  of  Arkansas.     July  1,  1907.) 

1.  Vehdob  and  Pubchaser— Misbepresknta- 
TiON  BY  PuBOHASEE— Necessity  foe  Reli- 
ance Upon. 

A  contract  for  the  sale  of  land  is  not  af- 
fected by  misrepresentations  made  by  the  pur- 
chaser, but  not  relied  upon  by  tlie  vendor. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  {  61.] 

2.  Same. 

Where  an  absent  landowner's  agent  was  di- 
rected to  inspect  tbe  land  to  ascertain  its  tim- 
ber value,  and  went  upon  and  inspected  it  for 
that  purpose,  and  the  way  was  open  to  him  n» 
much  as  to  a  prospective  purchaser,  be  could 
not  claim  to  have  been  deceived  by  the  pur- 
chaser's repi'eiieatatiou  as  to  the  extent  of  the- 
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timber,  so  as  to  defeat  specific  performance  of 
the  owner's  contract  to  sell. 

[Ed.  Note.— For  cas^  in  point,  see  Cent.  Dig^. 
vol.  48,  Vendor  and  Purchaser,  |  61.] 

3.  SPEOinc  Pebfobmanok— Frauds,  Statutb 
OF— Pabol  Contbaot  to  Sell  Lahi>— Past 
Pebpormance. 

Where  an  agent,  authorized  to  close  a  trade 
for  the  sale  of  land,  directed  the  payment  of  the 
purchase  money  in  a  check  to  be  deposited  with 
a  third  person  to  await  delivery  of  the  deed, 
and  authorized  the  purchaser  to  take  possession, 
telling  him  "to  go  ahead,"  as  the  agent  did  not 
care  what  the  purchaser  did  with  the  land,  and 
the  purchaser  took  possession,  by  renting  it  and 
by  utilizing  the  timber  thereon,  there  was  part 
performance  of  the  parol  contract,  entitling 
the  purchaser  to  specific  performance  and  put- 
ting the  case  ont  of  the  operation  of  the  statute 
of  frauds. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  {{  128,  129.] 

Appeal  from  Dallas  Chancery  Court;  B. 
O.  Mahoney,  Chancellor. 

Suit  by  the  Arkadelphla  Lumber  Company 
against  John  W.  Mann;  W.  B.  Head  and 
others  being  brought  In  as  parties  defendant, 
and  defendant  Mann  praying  that  Head  be 
compelled  to  make  a  deed  to  him.  Plaintiff 
and  defendant  Head  and  others  appeal  from 
the  decree ;  J.  R.  Thornton,  administrator  ad 
litem,  being  substituted  on  Mann's  death. 
Affirmed. 

See  94  S.  W.  4a 

Appellant  the  Arkadelphla  Lumber  Com- 
pany sued  John  W.  Mann  in  replevin  In  the 
circuit  court  for  the  possession  of  oak  staves 
valued  at  $200,  cut  by  Mann  from  land  belong- 
ing to  W.  Bnrres  Head  and  others,  who  had 
sold  the  timber  to  the  company.  Mann,  in  his 
answer  and  cross-bill,  denied  the  company's 
ownership  of  the  staves,  and  alleged  that  In 
March,  1001,  the  said  Burres  Head,  then  be- 
ing the  owner  of  said  land  (describing  280 
acres),  sold  same  to  defendant  for  $300,  and 
placed  him  in  possession  of  same,  and  agreed 
to  execute  to  him  a  deed  upon  payment  of 
the  purchase  money  within  30  days;  that 
within  80  days  he  paid  the  purchase  money 
and  demanded  a  deed,  which  Head  refused 
to  execute ;  that  said  Head,  while  defendant 
was  in  possession,  exercising  acts  of  owner- 
ship and  control,  confederated  with  the  lum- 
ber company  to  cheat  and  defraud  the  de- 
fendant, sold  to  the  lumber  company  the  oak 
timber  on  said  lands,  and  executed  to  it  a 
deed  therefor,  which  is  a  cloud  on  defend- 
ant's title;  that  the  company  entered  upon 
said  lands,  ancfr  cot  and  removed  therefrom 
oak  timber  worth  $300.  He  prayed  that  W. 
Burres  Head  be  made  a  party,  that  he  be 
compelled  to  make  a  deed  to  the  defendant, 
and  that  the  deed  from  Head  to  the  lumber 
company  be  canceled.  Head  was  made  a 
par^  defendant,  and  the  case  transferred, 
on  defendant's  motion,  to  the  chancery  court 
The  company  answered  the  cross-complaint 
of  Mann,  and  made  its  answer  a  cross-com- 
plaint against  Mann  and  W.  Burres  Head. 
It  denied  that  Mann  purchased  the  lands 
from  Head,  that  Head  placed  him  in  posses- 


sion, or  that  he  was  ever  rightfully  In  pos- 
session, and  denied  that  It  confederated  with 
Head  to  cheat  and  defraud  Mann.  It  alleged 
that  the  pretended  contract  from  Head  to 
Mann  was  verbal;  that  It  was  void  under 
the  statute  of  frauds;  that  in  April,  1902, 
Mann  represented  to  it  that  he  owned  said 
land,  and  sold  the  pine  timber  thereon  to  It 
for  ?500,  and  received  Its  two  checks  for 
$300  and  $200 ;  that  the  $200  check  was  paid 
by  It;  that,  after  receiving  the  timber  deed 
and  paying  the  check  for  $200,  it  discovered 
that  Mann  had  no  title  to  said  land  or  the 
timber  thereon,  so  It  purchased  the  pine  and 
oak  timber  from  W.  Burres  Head,  acting  for 
himself  and  as  attorney  In  fact  for  the  other 
heirs  of  his  father,  W.  B.  Head,  deceased, 
and  paid  therefor  $350 — the  names  of  the 
said  heirs,  besides  the  said  W.  Burres  Head, 
being  Mrs.  Delia  Head,  the  widow  of  W.  B. 
Head,  deceased,  Mrs.  VIrgle  Smith,  Mrs.  Riv- 
ers, Hearou,  Olive  Head,  and  Bertha  Head. 
It  prayed  for  Judgment  against  Mann  for 
$200,  paid  to  him  for  timber  he  did  not  own, 
and  that  the  $300  unpaid  check  be  canceled, 
and,  In  the  alternative,  for  Judgment  against 
Head  for  $350  for  failure  of  consideration, 
if  It  be  held  that  the  title  to  the  lands  had 
previously  been  legally  contracted  to  Mann. 
The  defendant  W.  Burres  Head  answered, 
and  made  his  answer  a  cross-bill  against 
Mann,  and  alleged  that  he  was  not  the  sole 
owner  of  the  lands  In  controversy,  but  that 
same  was  owned  by  him  Jointly  with  the  oth- 
er heirs  of  the  W.  B.  Head  estate  (naming 
them).  As  to  the  attempt  of  Mann  to  pur- 
chase said  land,  he  admitted  that  there  had 
been  negotiations  looking  to  that  end,  but  no 
deed  was  executed,  possession  given,  or  mon- 
ey paid  under  the  alleged  purchase;  that 
said  negotiation  for  said  purchase  between 
Mann  and  this  defendant  was  through  Pledg- 
er, his  agent ;  that  Pledger  had  no  power  of 
attorney  to  sell,  and  whatever  agreement  was 
entered  Into  with  him  was  subject  to  approv- 
al by  this  defendant;  that.  If  said  negotia- 
tions amounted  to  an  agreement  to  sell,  the 
same  was  void,  because  Induced  by  the  false,  - 
fraudulent,  and  willful  misrepresentations 
of  Mann  as  to  the  timber  upon  said  lands, 
which  was  a  material  element  in  said  agree- 
ment, and  caused  this  defendant  to  sell  said 
lands  for  less  than  their  real  value.  He  al- 
leged that  the  contract  was  by  parol,  and 
pleaded  the  statute  of  frauds;  that  Mann 
entered  wrongfully  into  the  possession  of 
said  lands,  and  without  authority  collected 
rents  from  Head's  tenant  He  prayed  for  an 
accounting  by  Mann  as  to  the  rents  collected 
by  him. 

Jno.  H.  Crawford  and  W.  E.  Patterson, 
for  appellants.  R.  C.  Fuller  and  Thornton 
&  Thornton,  for  appellee. 

WOOD,  J.  Appellants  stress  two  proposi- 
tions for  reversal :  First  That  fraudulent 
representations  of  Mann  aa  to  the  timber  oa 
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the   land,  will  defeat   specific  performance. 
Second.  Tbe  statute  of  frauds. 

1.  We  do  not  find  any  fraudulent  repre- 
'BentatloDs  made  by  Maim  that  would  warrant 
a  court  of  etinity  In  refusing  him  the  specific 
performance  of  his  contract  for  the  sale  of 
the  land  in  controversy.  It  is  not  specific- 
ally alleged  that  Mann  made  fraudulent 
representations  to  W.  Burres  Head  in  per- 
son. The  charge  Is  that  said  negotiations' 
for  said  purchase  between  Mann  and  this 
defendant  were  through  Pledger,  his  agent; 
that,  "If  said  negotiations  amounted  to  an 
agreement  to  sell,  the  same  was  yoid,  be- 
cause induced  by  the  false,  fraudulent,  and 
willful  misrepresentations  of  Mann  as  to 
the  timber  upon  said  lauds."  The  testimony 
of  W.  Borres  Head  to  tbe  effect  that  on 
February  21,  1902,  Mann  told  him  that  there 
was  no  timber  on  the  land,  and  that  he 
(Mann)  wanted  to  pasture  and  cultivate  the 
land,  was  not  responsive  to  any  allegation  of 
fraudulent  representation  made  in  the  plead- 
ing. Moreover,  if  such  testimony  were  re- 
sponsive and  should  be  considered,  the  fur- 
ther testimony  of  Head  shows  that  these  rep- 
reeentationa  did  not  move  him  to.malie  the 
contract  of  sale;  for,  he  says,  "I  refused  to 
malce  him  a  price  then.  *  •  •  1  was 
suspicious  that  there  was  timber  on  tlie  land. 
I  wrote  to  Pledger  in  March  to  look  at  tbe 
Chandler  place.  I  told  him  Mann  had  of- 
fered me  $300,  and  that  if  there  was  no  tim- 
ber on  the  land  the  price  was  reasonable." 
This  testimony  shows  that  Head  did  not  rely 
upon  Mann's  statement,  even  If  he  made  It, 
concerning  the  timber,  but,  on  the  contrary, 
that  Head  would  not  price  tbe  land  or  enter 
upon  the  negotiations  until  his  special  agent 
Pledger  bad  "loolied  at  the  place."  The 
'Contract  of  sale  was,  therefore,  not  affected 
by  these  representations.  Winter  v.  Bandel, 
SO  Ark.  378;  Matloclc  v.  Reppy,  47  Ark.  148, 
14  S.  W.  546;  Neeiy  v.  Renibert,  71  Ark. 
91,  71  S.  W.  259.  Pledger  testified  that  Mann 
r^resented  to  him  "that  the  oak  timber  in  the 
bottom  on  the  land  had  been  cut;  that  there 
was  none  to  amount  to  anj'thlug."  It  Is 
contended  that  this  representation  by  Mann 
was  false  and  should  defeat  bis  action  for 
specific  performance.  This  representation 
was  shown  not  to  be  false.  Mann  swears 
that  all  the  choice  oak  timber  had  been  cut  at 
the  time  be  bought,  that  the  red.  oak  had  no 
market  value  at  that  time,  and  that  the  oak 
that  was  In  the  bottom  at  the  time  he  made 
the  statement  was  principally  red  oak.  Mann 
Is  corroborated  In  his  statement  that  the  white 
oak  timber  had  been  cut  by  witness  Henry, 
who  says  that  the  Hamlin  Stave  Company 
bad  bought  and  cut  the  stave  timber  on  the 
land  prior  to  1903.  He  is  also  corroborated 
by  witness  Shankle,  who  says  that  Mann 
asked  Pledger,  while  they  were  on  the  land. 
If  he  wanted  to  go  into  tbe  bottom  to  see 
"bow  mnch  gum  there  was  that  would  make 
staves;  tbat  there  was  no  oak  timber,  as 
that  bad  been  cut"    This  testimony  tends 


to  show  that  Mann,  when  be  made  tbe  state- 
ment that  all  the  timber  in  the  bottom  had 
been  cut,  had  reference  to  the  timber  that 
would  make  staves — the  white  oak  timber, 
that  was  the  only  oak  timber  of  value.  This 
representation  of  Mann  is  not  shown  to  be 
false,  and  made  with  the  intention  of  de- 
ceiving Pledger  and  Inducing  the  contract 
of  sale.  Pledger  bad  no  right  to  claim  that 
he  was  deceived  by  It.  He  was  specifically 
directed  to  look  at  the  land  for  the  purpose 
of  ascertaining  Its  timt)er  value,  and  bad 
gone  upon  and  inspected  it  for  tbat  purpose. 
No  one  was  restraining  him  from  further 
Investigation.  The  way  was  open  to  him, 
as  much  so  as  to  tbe  purchaser.  He  was 
representing  the  absent  owner,  and  his  duty 
was  to  find  out  about  tbe  timber.  He  was 
dealing  with  the  purchaser  "at  arm's  length." 
When  the  means  of  information  are  at  hand, 
and  equally  open  to  both  parties,  and  no 
concealment  is  made  or  attempted,  the  lan- 
guage of  the  cases  is  that  "the  misreprespn- 
tation  furnishes  no  ground  for  a  court  of 
equity  to  refuse  to.  enforce  the  contract 
of  the  parties."  Slaughter  v.  Gerson,  13 
Wail.  379,  20  L.  Ed.  027 ;  1  Crawford's  Dig. 
424,  "f." 

2.  The  uncontradicted  proof  shows  tbat 
there  was  a  verbal  sale  of  the  lands  in  contro- 
versy. Head  swears  that  he  wrote  to  Pledg- 
er to  look  at  tbe  "Chandler  place,  that  Mann 
had  offered  $300  and  that  the  price  was  rea- 
sonable if  there  was  no  timber  on  the  place." 
Again  he  says,  "Pledger  wrote  me  about  the 
trade  with  Mann."  Again,  "When  I  went  to 
make  the  deed  to  Mann."  This  testimony 
by  one  of  the  vendors,  and  the  agent  for  the 
others,  clothed  with  power  of  attorney, 
shows  tbat  the  "trade  was  made."  Head's 
letter,  in  reply  to  letter  of  Pledger,  his  spe- 
cial agent  to  carry  on  the  negotiations,  shows 
that  he  had  been  Informed  fully  of  the  terms 
and  conditions  of  the  sale,  and  understood 
them  and  ratified  them;  for  he  wrote:  "I 
thinlc  you  sold  the  Chandler  place  for  all 
it  Is  worth.  Close  up  tbe  trade  as  soon  as 
you  can,  and  I  will  make  the  deed."  Here 
was  written  authority  to  the  special  agent . 
"to  close  up  the  trade"  as  soon  as  he  could, 
whlcb  the  special  agent  proceeded  to  do,  as 
the  proof  shows,  by  directing  the  payment  of 
the  purchase  money  In  check  on  the  lumber 
company  to  be  deposited  with  a  certain 
party  to  await  tbe  arrival  and  delivery  of  the 
deed,  and  by  authorizing  the  vendee  in  the 
meantime  to  take  possession,  telling  him 
"to  go  ahead";  that  he  did  not  care  Whnt 
"he  [the  vendee]  did  with  the  place."  The 
vendee,  as  the  proof  shows,  fulfilled  the  re- 
quirements of  the  vendor  as  to  the  pay- 
ment of  the  purchase  money  by  depositing  the 
check  as  requested,  and  proceeded  to  take 
possession  in  pursuance  of  the  contract  of 
sale,  and  in  consummation  of  same,  acting 
upon  the  authority  given  by  the  vendors, 
Mann  took  possession  by  renting  the  land 
to  Brown,  and  by  selling  and  otherwise  ntil- 
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Izlng  the  timber.  The  facts  proved  as  to 
the  payment  of  the  purchase  money  and  the 
taking  of  possession  meet  every  reqnlre- 
ment  of  onr  decisions  as  to  the  part  per- 
formance of  the  parol  contract  necessary  to 
give  the  vendee,  Mann,  the  right  to  specific 
performance  and  to  put  his  case  out  of  the 
operation  of  the  statute  of  frauda  Keatts 
V.  Rector,  1  Ark.  3»1;  McNeill  v.  Jones,  21 
Ark.  277;  Kellnras  v.  Richardson,  21  Ark. 
187;  Plndall  v.  Trevor,  30  Ark.  249;  Terry 
V.  Rosell,  32  Ark.  478;  Sutton  v.  Myrlck, 
39  Ark.  424;  Moore  v.  Gordon,  44  Ark.  334. 
The  owners  of  the  land  In  controversy  were 
residents  of  Texas  at  the  time  the  power  of 
attorney  was  executed  authorizing  W.  Burres 
Head  to  sell  same.  The  land  being  situated 
in  Arkansas,  and  Head,  the  agent  authorized 
to  sell  same,  being  in  Tex»8,  it  may  be  fair- 
ly presumed  that  the  owners,  In  executing 
the  power  of  attorney,  contemplated  that  W. 
B.  Head  would  employ  a  snbagent  to  find 
a  purchaser  and  to  perform  the  other  merely 
incidental  and  ministerial  acts  necessary  to 
consummate  the  sale  of  the  land.  If  made 
to  a  purchaser  in  this  state.  Pledger  was 
but  the  Instrument  through  whom  W.  Burres 
Head  acted,  and  the  acts  of  Pledger  were  only 
the  acts  of  Head.  Pledger  did  not  make  the 
sale,  but  only  carried  out  the  instructions  of 
Head,  who  did  make  it  Pledger  was  not 
vested  with  any  authority  or  discretion  of  his 
own,  but  only  acted  as  the  exponent  of  Head, 
to  do  the  things  which,  on  account  of  the  ex- 
igencies of  the  situation.  Head  could  not  do 
In  person.  Renwick  v.  Bancroft  et  al.,  60 
Iowa,  527,  9  N.  W.  3C7 ;  Meihem  on  Agency,  S 
1934,  and  cases  cited  in  note;  1  A.  &  E.  Enc. 
Law  (2d  Ed.)  980,  and  cases  cited  In  note, 
Tiffany  on  Agency,  119.  But,  if  the  acts  of 
Pledger  were  unauthorized.  Head,  after  l)e- 
ing  Informed  of  them,  fully  ratified  what  had 
been  done,  as  his  letter  to  Pledger  proves. 
The  facts  in  the  case  of  Bromley  v.  Aday, 
70  Ark.  351,  68  S.  W.  32,  relied  upon  by  ap- 
pellants, are  entirely  different  from  the  facts 
of  this  record,  and  this  differentiation  makes 
.the  doctrine  of  that  case  inapplicable  here. 
The  decree  is  affirmed. 


SCHOOL  DIST.    NO.  68  v.  ALLEN. 
(Supreme  Court  of  Arkansas.     July  15,  1907.) 

1.  Schools  and  School  Distbicts— Public 
ScnooLS— Meetings  of  Distbict  Boabds— 
Validity  or  Meeting. 

The  fact  that  the  directors  of  a  school  dis- 
trict had  DO  notice  of  a  meeting  was  immaterial 
if  tliey  were  all  present  at  the  meeting  and  par- 
ticipated therein. 

2.  Saitb—Teachebs— Validity  or  Contbaot 
— Sotticienct  of  Evidence. 

In  an  action  against  a  Bchool  district  on  a 
teacher's  contract,  evidence  held  sufficient  to 
show  that  all  the  members  of  the  board  of  di- 
rectors of  the  school  district  participated  in  the 
meeting  at  the  time  the  contract  was  made. 
S.  Saub— Tebus  of  Contbact— Qdestioh  fob 

JUBY. 

In  an  action  against  a  school  district  on  a 
teacher's  contract,   whether  the  terms  of  tli* 


contract  were  discussed  and  agreed  npbn  as  al- 
leged held  a  question  for  the  jury. 

4.  Same— CoifFLiAACK  wrrH  STAXtrroBT  Pbo- 

VISIONS. 

Under  Kirby's  Dig.  I  7615,  providing  that 
the  directors  of  a  school  district  shall  hire  a 
licensed  teacher  and  make  a  written  contract 
with  the  teacher,   specifying  the  time  of  em- 

Sloyment  and  wages  per  month,  etc.,  where  the 
irectors  meet  together  and  participate  in  the 
selection  of  a  teacher  and  decide  upon  the  tim* 
of  employment  and  wages,  and  a  written  con- 
tract is  subsequently  signed  by  the  teacher  and 
two  of  the  directors,  the  contract  is  valid. 

6.'  Sake  —  Aotioh  —  Sufficixnot  of  Bvi- 

DBNCB. 

In  an  action  by  a  teacher  against  a  school 
district  on  a  contract  of  employment,  evidence 
held  sufficient  to  sustain  a  verdict  for  plaintiff. 

6.  Tbial— Reception  of  Evidence  —  Intro- 
duction of  Documentaby  Evidence. 
In  an  action  by  a  teacher  against  a  school 
district  on  a  contract  of  employment,  where  the 
bill  of  exceptions  shows  that  plaintiif  offered  in 
evidence  her  contract,  which  was  objected  to  by 
defendant,  that  the  ruling  of  the  court  was  with- 
held for  the  time,  and  a  copy  of  the  contract  is 
set  forth  therein,  and  the  record  further  shows 
that  the  contract  was  handed  to  plaintiff  while 
she  was  on  the  witness  stand,  and  upon  (•▼ami- 
nation  she  identified  it  as  her  contract  and  «X' 
plained  it,  and  its  execution  was  not  denied  nor 
its  contents  questioned,  and  the  court  was  not 
asked  to  exclude  the  document  or  the  testimony 
concerning  it,  and  the  only  claim  was  that  it 
was  not  a  valid  contract,  the  contract  was  suf- 
ficiently in  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {  93.] 

Appeal  from  Circuit  Court,  Clay  County; 
T.  H.  Caraway,  Special  Judge. 

Action  by  Jessie  Allen  against  school  dis- 
trict No.  68.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Appellee  sued  appellant,  alleging  that  on 
the  24th  of  March,  1905,  appellee  entered  In- 
to a  contract  with  appellant  through  two  of 
Its  directors,  whereby  appellee  was  em- 
ployed by  appellant  to  teach  a  school  for  a 
period  of  seven  months  at  $40  per  month; 
that  services  of  appellee  were  to  commence 
on  the  10th  of  July,  1905;  that  at  the  time 
of  the  making  of  the  contract  all  the  di- 
rectors of  the  district  had  notice,  and  all 
were  present;  that  appellee  was  present  at 
the  time  and  place  agreed  upon,  and  offered 
to  enter  upon  the  service  of  appellant  as 
teacher,  but  the  appellant  through  its  direc- 
tors refused  to  permit  her  to  enter  upon 
such  service  and  refused  to  pay  her  for  such 
service.  Wherefore  she  prayed  for  Judg- 
ment in  the  sum  of  $280  damages.  Appel- 
lant denied  all  material  allegations  of  the 
complaint,  except  that  It  was  a  school  dis- 
trict 

S.  R.  Simpson,  for  appellant  Moore, 
SpencA  &  Dudley,  for  appellee. 

WOOD,  J.  (after  stating  the  facts).  Appel- 
lant presents  two  questions:  First  "That 
there  is  no  legal  contract  shown  by  the  evi- 
dence." Second.  "If  there  was  a  contract  It 
never  was  admitted  as  evidence." 

1.  Appellant  contends  that  there  was  no 


Digitized  by 


Google 


Ark.) 


SCHOOL  DIST.  NO.  68  ▼.  ALLEN. 


173 


notice.  Conceding  tbat  this  Is  true,  it  did 
not  affect  the  validity  of  tlie  contract  ander 
tbe  evidence  adduced,  for  Emerson,  one  of 
the  directors,  testified  as  follows:  "We  three 
directors  met  In  the  schoolyard,  and  Mr. 
West  said  to  me  that  Mr.  Davidson  was 
here,  and  we  bad  better  talk  the  matter 
over  as  to  who  we  will  employ  to  teach  our" 
school  another  year.  We  all  three  of  us  got 
together,  and  at  this  time  Mr.  West  asked 
what  we  thought  of  employing  Miss  Alien 
to  teach  our  next  school.  Mr.  Davidson 
said  that  be  tbongbt  the  district  wanted  a 
man  to  teach,  and  that  he  thought  it  would 
t>e  l>est  to  have  a  man.  Mr.  West  said  that 
be  was  in  favor  of  Miss  Allen,  the  plaintiff, 
and  I  said  I  was,  too.  Mr.  Davidson  stated 
tiiat  he  woald  not  l>e  contrary,  or  words  to 
that  effect  I  got  up  about  this  time,  It  be- 
ing understood  we  would  employ  Miss  Allen 
to  teach  our  next  term  of  school,  and  I 
notified  Miss  Allen  later  that  she  could  con- 
sider herself  employed  to  teach  our  next 
term  of  school."  In  School  District  v. 
Adams.  69  Ark.  ISO,  01  S.  W.  793,  we  held 
that  two  directors  could  not  bind  the  dis- 
trict by  entering  into  a  contract  for  tlie  epa- 
ployment  of  a  teacher  at  a  special  meet- 
ing of  which  tbe  third  director  bad  no  no- 
tice, though  he  was  present  If  he  declined 
to  participate  in  the  meeting.  But  the 
above  evidence  tended  to  prove  that  ail  tbe 
directors  participated  In  the  meeting.  It 
was  sufficient  for  tbe  Jury  to  find  that  they 
did,  althoogb  Davidson,  one  of  the  directors, 
testified  to  the  contrary.  In  School  District 
V.  .Vdams,  supra,  speaking  of  a  special  or 
called  meeting,  we  said:  "Notice  is  indis- 
pensable, unless  waived  by  the  presence  of 
ail  the  directors,  and  their  participation,  to 
tbe  legality  of  Its  action  to  bind  tbe  dis- 
trict" 

It  Is  insisted  that,  even  If  tbe  three  direc- 
tors were  present  participating,  still,  there 
was'no  agreement  as  to  "when  the  term  was 
to  begin,  bow  long  continue,  or  how  much 
sbe  was  to  receive  for  her  salary,  and  hence 
no  valid  contract  entered  upon.  The  stat- 
ute provides:  "The  directors  sbaii  hire  for 
tlie  district  a  licensed  teacher,  and  shall 
make  with  such  teacher  a*  written  contract, 
specifying  the  time  for  which  tbe  teacher 
is  employed,  the  wages  to  l»e  paid  per  mouth, 
and  any  other  agreement  entered  Into  by 
the  contracting  parties,"  etc.  Klrby's  Dig. 
{  7616.  There  was  evidence  from  wtilch  the 
jury  were  warranted  In  finding  that  tbe 
things  which  the  law  requires  to  be  speci- 
fied In  a  written  contract  were  agreed  upon 
while  the  three  directors  were  participating 
in  a  meeting  had  for  the  purpose  of  employ- 
lug  a  teacher.  For  instance,  one  of  the 
directors  testified  that  they  had  two  applica- 
tions before  them,  one.  the  application  of 
appellee  who  agreed  to  teach  the  school  for 
S40  per  month,  and  another  applicant  agreed 
to  teach  for  $60  per  month;  that  the  quali- 
fications of  each  applicant  were  discussed 


by  all  of  tbe  directors,  and  It  was  agreed  by 
all  that  appellee  "was  fully  qualified  and 
competent";  that  one  of  the  directors  (Dav- 
idson) wanted  to  employ  a  man  to  teach  tbe 
school,  but  was  unwilling  to  give  the  other 
applicant  tbe  sum  demanded,  and  said  that 
tbe  other  two  directors  could  hire  the  ap- 
pellee. This  witness  testified  that  "each  of 
the  directors  understood  the  price  that  each 
applicant  had  agreed  to  teach  the  school 
for,"  and  that  the  length  of  time  tbe  school 
was  to  be  taught  was  "seven  months,  three 
summer  and  four  winter  months."  Wit- 
nesses testify  that  the  reason  tbe  contract 
was  not  reduced  to  writing  then  and  there 
was  that  they  did  not  have  any  blanks,  but 
that  two  of  the  directors  informed  the  ap- 
pellee tbat  sbe  was  employed  to  teach  the 
school,  and  that  afterwards  the  contract  was 
reduced  to  writing  and  slsned  by  the  two 
consenting  directors  and  the  appellee.  Al- 
though there  is  a  conflict  In  tbe  evidence  as 
to  the  terms  of  the  contract  as  above  in- 
dicated being  discussed  and  agreed  upon, 
it  was  a  question  for  the  Jury  to  determine 
whether  the  facts  as  above  set  forth  existed. 
If  they  did,  the  requirements  of  tbe  statute 
supra  were  fully  met,  and  the  contract  was 
valid.  Tbe  court  submitted  all  these  mat- 
ters to  the  Jury  In  instructions  that  were 
free  from  error,  and  .not  objected  to  by  ap- 
pellant Therefore,  as  the  verdict  bad  legal 
evidence  to  support  it,  we  will  not  disturb  It 

2.  The  contract  must  be  taken  as  having 
been  adnfltted  as  evidence  in  the  cause. 
The  bill  of  exceptions  shows  that  appellee, 
"to  maintain  the  Issues  on  her  part  first 
offered  in  evidence  tier  contract,  which  is 
objected  to  by  the  defendant.  Tbe  ruling 
of  the  court  Is  withheld  for  the  present. 
Said  contract  Is  In  words  and  figures  as  fol- 
lows, to  wit:  [There  follows  a  copy  of  the 
contract,  and  tbe  record  further  shows  ttiat 
the  contract  was  tianded  to  tbe  appellee 
while  she  was  on  the  witness  stand,  and  she 
was  asked  if  same  was  her  contract  with 
the  board  of  directors,  and  she  identified 
it,  and'  was  thereafter  questioned  about  it, 
and  explained  what  the  contract  was,  told 
about  when  she  signed  it,  and  referred  to  it 
as  this  contract']"  We  do  not  think  a  more 
formal  introduction  of  the  contract  was 
necessary.  Its  execution  was  not  denied, 
nor  Its  contents  questioned.  Appellant  only 
Insists  tbat  it  was  not  valid  for  the  reasons 
above  discussed.  The  contract  was  certain- 
ly treated  by  the  court  and  appellees  as 
in  evidence.  And  appellant  must  be  held.  In 
view  of  this  record,  to  have  waived  a  more 
formal  introduction.  It  did  not  press  Its 
objection  to  the  extent  of  asking  the  court 
to  exclude  the  written  document  or  the  oral 
testimony  concerning  what  Its  contents  were. 
See  Meisenhelmer  v.  State,  73  Ark.  407,  84 
S.  W.  494;  Johnston  v.  Ashley,  7  Ark.  470. 

The  parties  agreed  as  to  what  the  amount 
of  the  verdict  should  be  in  case  the  contract 
was  valid  and  there  was  a  breach  of  same. 
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The  Jury  found  ou  these  points  in  favor  of 
appellee,  and  their  verdict  was  for  (120. 

Judgment  was   entered  accordingly,  and 
It  Is  afiBrmed. 


CENTRAL  COAL  &  COKE  CO.  v.  WILSON. 

(Supreme  Court  of  Arkansas.     July  15,  1907. 
Rehearing   Denied    July    22,    1907.) 

Masteb  and  Sebvant— Contbibdtobt  Nbou- 
OENCE— Violation  of  Rule  by  EmplotA. 
Where  a  mining  company  by  Its  contracts 
with  its  employes  forbade  the  brushing  of  gas,  a 
miner,  who  swung  bis  sweater  in  the  placa 
where  he  was  to  work  to  brush  out  the  gas, 
should  there  be  any  present,  was  not  entitled  to 
recover  for  injuries  resulting  from  an  explosion 
caused  by  his  thus  brusliing  the  gas  against  a 
fire. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  84,  Master  and  Servant,  SS  768,  774.] 

Appeal  from  Circuit  Court,  Sebastian 
County;   Styles  T.  Rowe,  Judge. 

Action  by  Charles  L.  Wilson  against  the 
Central  Coal  &  Coke  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  remanded  for  a  new  trial. 

Ira  IX  Oglesby,  for  appellant.  T.  B. 
Pryor,  for  appellee. 

RIDDICK,  J.  This  is  an  action  brought 
by  Chas.  L.  Wilson,  a  miner,  to  recover  dam- 
ages for  an  injury  which  he  suffered  by 
reason  of  an  explosion  of  gas  in  the  mine  of 
defendant  company.  He  alleged  that  the 
presence  of  the  gas  was  due  to  the  negligence 
of  the  defendant,  and  that  it  was  liable  In 
damages  for  the  injury  caused  thereby.  The 
defendant  filed  an  answer,  denying  negli- 
gence, and  further  alleging  that  the  plain- 
tiff brought  about  bis  own  injury  by  a  vio- 
lation of  the  rules  of  the  company  regulating 
the  performance  of  bis  work,  and  that  the 
company  was  not  responsible  for  bis  injuries. 
On  the  trial  the  Jury  returned  a  verdict  Jn 
favor  of  plaintiff  for  $250.  Judgment  was 
rendered  against  the  company  for  that  sum, 
and  It  appealed. 

The  evidence  shows  that  at  the  time  of 
the  injury  the  plaintiff,  Wilson,  was  about 
to  commence  work  to  make  a  crosscut,  or 
opening,  connecting  two  parallel  passage- 
ways in  the  mine.  There  were  two  sets  of 
workmen  engaged  in  this  work.  One  work- 
ed in  the  day,  and  one  In  the  night  Wilson 
was  one  of  those  who  worked  at  night.  Be- 
fore commencing  work  Wilson  said  to  the 
night  foreman  that  the  place  where  he  was 
going  to  work  "ought  to  be  run,"  meaning 
that  the  room  or  entry  should  be  examined 
for  gas.  But  the  foreman  said  that  it  was 
unnecessary  as  the  shot  flrers  had  Just  come 
out  Wilson  with  a  companion  thereupon 
went  to  the  place  to  commence  work.  It  was 
a  rule  of  the  company  that  the  foreman 
should  mark  those  rooms  or  entries  in  which 
there  was  gas  so  that  the  workmen  would 
keep  out    But  there  was  no  mark  on  this 


place.  Wilson  testified  that  he  talked  withi 
the  man  who  worked  with  him  as  to  whethr- 
er  there  was  any  gas  In  the  place  where  they 
Intended  to  work.  He  was  proceeding  to 
give  the  details  of  this  conversation,  but  was 
stopped  by  an  objection  of  defendant's  coun- 
sel. He  then  proceeded  with  his  testimouy 
as  follows:  "I  went  In  there,  and  it  Is  an 
old  custom  If  there  Is  a  small  amount  of  gas 
In  a  place,  why,  a  coat  or  shirt  or  anything 
that  makes  whid.  If  you  swing  it,  it  wUl 
drive  it  out  for  a  little  bit  I  went  in  there 
and  hit  one  lick  with  a  sweater.  The  place 
was  full  of  gas.  It  was  standing  there 
chuck  full  If  I  had  started  in  there  with, 
an  open  lamp,  they  would  have  said  it  was 
negligence.  But  I  was  trying  to  play  safe. 
The  only  thing  left  me  was  to  brush  it  out 
and  be  on  the  safe  side.  I  went  in  there 
In  the  dark,  had  no  light  there,  and  on 
shooting  the  shots  there  was  a  fire  In  behtod 
the  shot  I  couldn't  see  the  fire.  It  waa 
Just  a  small  thing,  and  when  I  hit  it  one- 
lick  with  the  sweater  it  went  off  Just  like 
a  cannon.  It  blew  me  out  of  the  mouth  of 
the  entry,  burned  me,  burned  my  hand,  face, 
arms,  ears."  Plaintiff  in  further  explana- 
tion of  the  cause  of  the  explosion  said  that: 
there  had  been  a  small  amount  of  fire  left- 
by  the  shot  flrers  which  plaintiff  did  not  see- 
when  be  entered  the  room  or  passage;  that,, 
not  knowing  whether  gas  was  there  or  not,, 
he  began  brushing  with  his  sweater  to  find 
out  whether  it  was  there  or  not,  8(>  that  if  It 
was  there  he  could  drive  It  out;  that  the  first 
lick  he  made  with  the  sweater  he  brushett 
the  gas  down  against  the  flre,  and  the  gas 
exploded.  Now  the  evidence  shows  without 
.contradiction  that  it  was  specified  in  the  con- 
tract under  which  plaintiff  and  other  miners 
worked  that  they  were  not  to  brush  gas. 
It  was  against  the  rules  of  the  company  to  do 
that  tot  the  reason,  as  counsel  for  appellant 
says,  because  such  an  act  might  drive  the 
gas  against  the  open  lamps  of  other  labor- 
ers in  the  mine,  cause  an  explosion,  and  en- 
danger the  lives  of  those  in  the  mine. 

Counsel  for  appellee  concedes  that  the  con- 
tract forbids  the  brushing  of  gas,  but  be  con- 
tends that  It  was  the  duty  of  the  company 
to  have  those  rooms  in  which  there  was  gas 
marked  so  that  the  presence  of  gas  would  be 
known,  and  that  the  prohibition  In  the  con- 
tract against  brushing  gas  applied  to  such, 
rooms  only.  But  the  evidence  does  not  show 
that,  and  we  take  it  that  the  rooms. In  which- 
gas  was  found  by  the  foreman  were  "marked- 
out"  to  keep  workmen  out  entirely  until  the 
room  was  ventilated  and  the  gas  driven  out 
No  good  reason  Is  shown  why  the  provision 
in  the  contract  against  brushing  gas  should 
be  limited  to  rooms  that  have  been  marked 
out,  and  we  are  of  the  opinion  that  it  ap- 
plies in  all  cases  when  the  workman  has 
notice  of  the  presence  of  gas.  Of  course  a 
workman  might  fan  himiself  or  brush  the 
air  with  his  coat  to  secure  better  ventilation 
when  there  waa  no  reason  to  suspect  the 
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presence  of  gas  wltbout  violating  tblB  rul& 
But  the  testimony  of  the  plaintiff  In  this 
caae  abowa  concIuBively  that  he  was  not 
brashing  because  he  believed  no  gas  waa 
present  It  shows  that  be  either  brushed 
the  gas  to  drive  It  out  of  the  room  or  to  as- 
certain whether  gas  was  present  or  not.  He 
must  have  suspected  the  presence  of  gas,  and 
when  he  undertook  to  brush  it  we  think  it 
was  a  violation  of  the  rule,  as  specified  in 
his  contract,  whether  his  inteutlon  was  to 
ascertain  the  presence  of  the  gas  or  to  drive  It 
oat  of  the  room.  But  as  plaintiff's  own  evi- 
dence shows  that  he  could  not  detect  the 
presence  of  gas  by  brushing  It,  unless  as  in 
this  case  he  brushed  It  against  something 
that  caused  an  explosion,  we  think  his  ob- 
ject la  brushing  must  have  been  to  drive  the 
gas  out  of  the  room,  which  was  a  violation 
of  his  coatract 

The  defendant  asked  two  Instructions  on 
this  point;  but  they  are  not  quite  accurate, 
for  they  tell  the  jury  that  If  plaintiff  brushed 
his  room  and  caused  the  explosion  be  could 
not  recover,  whereas  the  rules  did  not  for- 
bid brushing  the  room,  but  brushing  gas. 
But  that  matter  la  not  very  material  now, 
for  the  view  that  we  take  of  the  evidence  Is 
that  the  testimony  of  the  plaintiff  himself 
shows  that  the  explosion  was  caused  by  the 
fact  that  he  undertook  to  brush  gas  out  of 
his  room.  It  Is  very  true  that  he  did  not 
at  that  time  know  positively  that  gas  was 
present,  but  his  object  la  brushing  was  to 
drive  it  out  If  It  was  there.  And,  as  we 
have  stated.  It  was  a  vlolatioa  of  his  con- 
tract to  attempt  to  drive  gas  oat  In  that 
way.  Tlie  result  In  this  case  shows  that  the 
act  was  dangerous.  The  injury  to  plaintiff 
resulted  Instantly  and  directly  from  this  vio- 
lation of  his  contract,  and,  la  our  opinion, 
under  the  facts  as  shown  In  the  transcript, 
the  court  should  have  directed  a  verdict  for 
defendant 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 

WOOD,  3^  not  participating. 


STRICKLAND  v.  COIMENTS. 
(Snpione  Court  of  Arkansas.    July  15,  1907.) 

1.  HOBTOAOaa— TBNDKB— E:FFECT— DiSCHABOX 
OF  IiIKII. 

The  tender  of  a  debt  secured  by  mortgage 
docs  not  release  the  lien  of  the  mortgage,  but 
there  can  be  no  foredoanre  while  the  tender  is 
kept  alive. 

I  Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
.  35,  Mortgages,  H  886,  8870 

2.  TKNDEB— PATlrtNT  IHTO  CODBT— NBCES8ITT. 

Where  mortgagor  offered  In  court  to  pay 
the  mortgage  debt,  but  mortgagee  refused  to  ac- 
cept the  amoant  offered,  contending  tiiat  more 
«as  due,  mortgagee  cannot  thereafter  complain 
that  the  tender  was  not  good  because  the  mon- 
ey was  not  paid  into  court. 

Appeal  from  Circuit  Court,  White  County ; 
Jam  N.  Cypert,  BpeOel  Judge. 


Replevin  by  M.  Strickland  against  B.  C. 
Clements.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

J.  H.  Harrod,  for  appellant.  B.  C  Clem- 
eats,  pro  ee. 

McCULLOCH,  J.  This  Is  a  replevia  suit 
to  recover  possessloa  of  a  mule  and  some 
cattle.  The  plaintiff  claims  title  under  a 
chattel  mortgage  executed  by  the  defendant. 
The  issues  involved  In  the  trial  below  were 
as  to  the  amount  due  on  the  mortgage  debt 
and  whether  or  not  the  defendant  had  made 
a  tender  of  the  amount  The  matters  were 
submitted  to  the  Jury  upon  conflicting  evi- 
dence, aod  were  determined  la  favor  of  the 
defendant. 

The  defendant  testified  that  he  had,  before 
the  commencement  of  the  action,  made  a  ten- 
der of  $64  to  the  plaintiff,  which  was  the 
amount  he  claimed  to  be  due  with  Interest, 
and  hla  attorney  also  made  the  tender  In  open 
court  The  tender  of  the  debt  secured  by 
the  mortgage  did  not  release  the  lien  of  the 
mortgage,  but  It  prevented  the  mortgagee 
from  foreclosing  as  long  as  the  tender  was 
kept  alive.  Hamlett  v.  Tallman,  30  Ark.  505 ; 
Bloom  V.  McOehee,  38  Ark.  329.  Appellant 
complains  at  the  tender  belag  held  to  be 
good  by  the  court  without  the  money  being 
paid  into  the  registry  of  the  court  The  de- 
fendant offered  In  court  to  pay  the  money, 
but  the  plaintiff  refused  to  accept  it,  and 
he  cannot  complain  now  b^ause  the  money 
was  not  paid  over.  No  order  on  the  defend- 
ant to  pay  the  money  Into  court  was  made, 
and  none  was  asked  by  the  plaintiff.  He  con- 
tended that  none  was  due,  and  refused  to  ac- 
cept the  amount  offered.  The  Judgmoit  does 
not  release  the  mortgage  lien,  nor  prevent 
the  plaintiff  from  renewing  bis  suit  to  recover 
possession  of  the  property  for  the  purpose  of 
foreclosing  the  mortgage,  If  the  defendant 
should  fall  to  keep  his  tender  alive. 

Finding  no  error,  the  Judgment  Is  aflSrmed. 


CHICAGO,   R.   L   &  P.   RY.   CO.   v.   FITZ- 
HUGH. 

(Snpreme  Court  of  Arkansas.    July  15,  1907.) 
Railboads   —   Ddtt   to    Maintain    Stock 

GDABDB— SUCCKSSIVB  Recovebixs. 

Kirby's  Dig.  g  6644,  makes  it  the  duty  of  a 
railroad  company,  when  demand  Is  made  there- 
for, to  construct  and  maintain  suitable  stack 
guards  on  each  side  of  inclosed  lands  through 
which  Its  road  may  pass,  and  section  6645  pro- 
vides that  if  any  railroad  company  shall  fail  to 
comply  with  the  requirements  of  section  6044  it 
shall  be  liable  to  the  person  aggrieved  for  the 
penalty  therein  jirescribed.  Held,  that  succes- 
sive recoveries  might  be  bad  by  the  same  land- 
owner from  a  railroad  company  for  successive 
failures,  after  repeated  notices,  to  construct  a 
stock  guard  at  the  same  point. 

[Ei.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  41,  Railroads,  i  768.] 

Appeal   from   Circuit   Court,   Hot   Spring 
Couaty;  A.  M.  Dufi9e,  Judge. 
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Action  by  B.  0.  Filzhngb  against  the  Chi- 
cago, Rook  Island  &  Pacific  Railway  Com- 
pany to  recover  the  penalty  provided  by  Kir- 
by's  Dig.  S  6646,  for  failure  to  construct  a 
stock  guard  where  it  passes  through  land  of 
plaintiff.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Buzbee  &  Hicks,  for  appellant  Henry 
Berger  and  Morris  M.  Cohn,  for  appellee. 

McCULLOCH,  J.  The  only  question  In- 
volved In  this  appeal  Is  whether  or  not  there 
may  be  successive  recoveries  of  penalties  by 
the  same  landowner  from  a  railroad  company 
for  successive  failures,  after  repeated  noti- 
ces, to  construct  a  stock  guard  at  the  same 
place.  The  plaintiff  In  this  case,  after  hav- 
ing once  recovered  a  penalty  (100  S.  W.  1149) 
from  the  defendant  for  failure  to  construct 
a  stock  guard  where  Its  road  passes  through 
his  Inclosed  land,  gave  notice  again.  In  ac- 
cordance with  the  statute,  demanding  con- 
struction of  a  stock  guard  at  the  same  place, 
and  seeks  to  recover  a  penalty  for  failure 
of  the  company  to  comply  with  the  demand. 
The  statute,  after  declaring  It  to  be  the  du- 
ty of  railroad  companies,  when  demand  Is 
made  therefor  in  writing,  to  construct  and 
maintain  suitable  stock  guards  on  each  side 
of  inclosed  lands  through  which  -  its  road 
passes,  reads  as  follows:  "Any  railroad 
company  failing  to  comply  with  the  require- 
ments of  the  preceding  section  shall  be  lia- 
ble to  the  person  or  persons  aggrieved  there- 
by for  a  penalty- of  not  less  than  twenty-five 
dollars  nor  more  than  two  hundred  dollars 
for  each  and  every  offense,  to  be  collected  in 
any  court  having  Jurisdiction  thereof."  Kir- 
by's  Dig.  I  6645.  This  court  has  held  that 
the  amount  recovered  must  be  limited  to  the 
amount  of  penalty  named  In  the  statute,  the 
inference  being  that  the  penalty  was  intend- 


ed as  full  compensation  for  the  injnry  done. 
Railway  Co.  v.  Vosburg,  71  Ark.  232,  72  8. 
W.  674. 

While  the  question  is  not  entirely  free 
from  doubt,  we  are  convinced  from  the  lan- 
guage employed  in  the  statute  that  the  Leg- 
islature meant  to  declare  each  separate  re- 
fusal to  construct  a  stock  guard  to  be  an  of- 
fense and  to  call  for  the  imposition  of  the 
penalty.  This  statute  requires  railroad  com- 
panies, not  only  to  construct  stock  guards 
when  demanded,  but  to  keep  them  in  good 
repair,  and  provides  the  penalty  for  failure 
to  do  either.  Now  it  could  not  well  be  con- 
tended that  the  imposition  of  one  penalty  for 
failing  to  repair  a  stock  guard  when  demand- 
ed would  bar  a  recovery  at  some  other  time 
for  another  failure  to  repair  the  same  stock 
guard,  or  one  at  the  same  place.  Yet,  if  the 
statute  means  that  there  can  only  be  one  re- 
covery for  repeated  failures  to  construct  a 
stock  guard.  It  would  also  follow  that  no 
matter  how  many  times  the  railroad  com-, 
pany  permits  a  stock  guard  to  get  out  of  re- 
pair no  penalty  can  be  recovered  if  the  pen- 
alty has  once  been  Imposed.  We  cannot  be- 
lieve that  the  Legislature  Intended  that  any 
such  construction  be  placed  upon  the  enact- 
ment If  such  had  been  the  intention,  we 
think  that  the  recovery  of  compensatory 
damages  would  have  been  provided  for  in- 
stead of  penalties  for  each  offense  commit- 
ted. This  construction  of  the  statute  may 
work  hardship  in  some  instances,  but  rail- 
road companies  can  avoid  them  by  complying 
with  the  plain  terms  of  the  law  when  de- 
mand is  made.  We  have  no  question  before 
us  of  the  Inability  of  the  company  to  con- 
struct the  stock  guard  within  the  periods 
named  In  the  written  notice.  It  is  not  in- 
volved, and  need  not  be  passed  upon  at  this 
time. 

Judgment  affirmed. 
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POWELL,  Proa.  Atty.,  r.  HATES,  Judge. 

(Supreme  Court  of  Arkansas.    July  1,  1907. 
On  Rehearing,  July  22,  1907.) 

1.  Statuteb— Appbovai^-Timb. 

Under  Const  art.  6,  I  15,  providing  that  a 
bin  shall  become  a  law  without  the  Governor's 
■ignatnre  unless  he  returns  it  to  the  Legislature 
within  five  days,  etc.,  the  time  allowed  him  for 
the  consideration  of  bills  is  a  matter  of  priv- 
il«;e,  which  ma^  be  waived  by  him,  and  ha  may 
vaudly  sign  a  bill  at  any  time  within  the  period 
allowed. 

2.  SaiOE— ConCXiXrBIVBNESS  OF  Appbovai.. 

Under  Const,  art.  6,  }  15,  providing  that  if 
the  Governor  approves  a  bill  he  shall  sign  it, 
etc..  where  an  acting  Governor  signed  a  bill  in- 
tending it  to  become  a  law,  it  became  a  law, 
and  was  not  subject  to  veto  the  next  day  by 
his  successor ;  it  being  unnecessary  for  the  Gov- 
ernor to  report  his  approval  of  a  bill  to  the 
General  Assembly,  or  file  it  with  the  Secretary 
of  State,  before  it  could  talte  effect 

On  Rehearing. 
8.  Save— EviDKNCB  —  Executivk    Pboclama- 

TION. 

The  recitals  of  a  Governor's  proclamation 
Tttoing  a  bill,  pertinent  to  an  issue  as  to  the- va- 
lidity of  the  veto,  made  within  his  province,  and 
Mating  facts  within  his  official  cognizance,  is 
record  evidence,  prima  facie,  at  least,  proving 
the  facts  recited. 
McCnlloch  and  Riddick,  JJ.,  dissenting. 

Petition  by  H.  S.  Powell,  proBecuting  at- 
torney, for  mandamuB  to  George  W.  Hayes, 
drcnlt  Judge,  to  hold  court    Denied. 

The  petition  of  said  prosecuting  attorney, 
filed  herein,  reads  as  follows : 

"Comes  the  plaintiff  and  for  a  cause  of  action 
against  the  defendant  says:  That  the  plaintiff 
is  the  duly  elected,  qualified,  and  acting  prose- 
cuting attorney  within  and  for  the  Thirteenth 
district  of  the  state  of  Arkansas,  and  the  defend- 
ant is  the  duly  elected,  qualified,  and  acting 
circuit  judge  of  said  district.  Tliat  there  are 
numerous  persons  now  confined  in  the  jail  of 
Lafayette  county  awaiting  trial  upon  various 
charges  of  crimes  and  felonies,  and  the  plaintiff, 
as  prosecuting  attorney  aforesaid,  is  interested 
in  providing  said  persons  with  the  speedy  and 
public  trial  guaranteed  by  the  Constitution,  and 
is  likewise  interested  in  exonerating  the  county 
of  Lafayette  and  the  citizens  thereof  from  the 
expense  of  maintaining  such  persons  so  held 
to  answer  the  charges  as  aforesaid,  in  so  far 
as  the  same  may  be  done  consistently  with  the 
due  administration  of  justice.  That  for  various 
other  obvious  reasons  it  is  important  and  es- 
sential to  the  due  administration  of  justice, 
not  only  in  so  far  as  the  same  involves  persons 
charged  with  the  commission  of  offenses  against 
the  law,  but  as  the  same  relates  to  the  rights 
of  private  persons  having  causes  of  action  pend- 
ing therein  as  litigants,  that  said  court  shall  be 
held  at  the  time  fixed  for  the  July  term  thereof. 
That  the  defendant,  Hon.  Geo.  W.  Hayes,  has 
duly  and  formally  notified  C.  C.  Du  Bose.  Esq., 
clerk  of  said  circuit  court,  in  the  communication 
which  is  herewith  exhibited  and  made  a  part  of 
this  petition,  that  be  will  decline  to  bold  the 
July  term  of  the  circuit  court  of  said  county  of 
Lauyette,  and  assigns  as  his  reason  for  said 
refusal  that  in  bis  opinion  the  said  county  has 
been  transferred  to  the  Eighth  judicial  circuit 
I^  virtue  of  the  provisions  of  a  law  which  took 

lOi  S.W.— 12 


effect  and  became  operative  on  the  14th  day 
of  May,  1907.  That  the  circumstances  which, 
in  the  opinion  of  said  judge,  warrant  him  in 
taking  the  action  indicated  as  aforesaid,  are 
as  follows,  viz.:  A  bill  was  passed  in  the  re- 
spective houses  of  the  Arkansas  General  As- 
sembly and  in  due  course  reached  the  Governor 
on  the  14th  day  of  May,- 1907.  That  the  then 
acting  Governor,  Hon.  John  I.  Moore,  affixed 
his  signature  to  said  hill  with  the  intent  and  for 
the  purpose  of  approving  the  same  in  the  man- 
ner provided  by  the  Constitution  to  make  said 
bill  effective  as  law.  That  the  said  bill  with 
the  said  acting  Governor's  signature  indorsed 
thereon  was  not  returned  to  the  house  in  which 
it  originated,  nor  was  the  same  lodged  in  the 
office  of  the  Secretary  of  State,  but  remained  in 
the  Governor's  office  and  in  possession  of  the 
Executive.  That  at  12  o'clock  m.  on  said  day 
Hon.  X.  O.  Pindall  was  by  the  Senate  of  Ar- 
kansas elected  President  thereof  and  duly  qual- 
ified as  suchj  and  thereupon  the  said  General 
Assembly  adjourned  sine  die.  That  in  conse- 
quence of  the  continued  disability  of  the  Gov- 
ernor of  the  state,  the  said  Pindall  immediately 
after  the  said  adjournment  was  inducted  into 
the  office  of  Governor  in  substitution  of  the  said 
Moore,  and  thereupon  took  upon  himself  and 
proceeded  to  discharge  for  the  time  being  the 
several  duties  of  the  said  office  of  Governor. 
That  on  the  morning  of  the  15th  day  of  May, 
1907,  finding  said  bill,  so  signed  as  aforesaid, 
still  in  the  Governor's  office,  and  deeming  the 
same  to  be  under  bis  control,  and  being  un- 
willing to  permit  the  same  to  become  a  law,  re- 
scinded the  action  of  his  immediate  predecessor, 
and  withheld  executive  approval  thereof,  and  an- 
nounced his  reasons  therefor  in  a  veto  message, 
which  was  duly  lodged  in  the  office  of  the  Secre- 
tary of  State  and  properly  proclaimed.  'That 
under  this  condition  of  fact  the  defendant,  as 
judge  of  the  Thirteenth  district  aforesaid,  main- 
tains that  upon  the  approval  of  said  bill  by  the 
said  Acting  Gov.  Moore  the  same  finally  and  ef- 
fectually, to  all  intents  and  purposes,  became 
and  is  the  law,  not  subject  to  be  vetoed,  cancel- 
ed, or  recalled  by  the  said  Acting  Gov.  Moore, 
who  signed  it,  or  any  successor  of  his.     The 

£Iaintiff  maintains  that  the  act  of  signing  by 
ioore  did  not  become  operative  so  as  to  in- 
vest the  said  bill  with  the  qualities  of  a  law, 
until  the  same  had  been  returned  to  the  house 
in  which  it  originated  if  signed  during  the  ses- 
sion, or  had  passed  out  of  the  possession  of  the 
Governor  by  being  lodged  with  the  Secretary 
of  State,  the  final  custodian  of  the  written  laws 
of  the  state.  That,  in  consequence  of  this  con- 
fiict  of  opinion,  uncertainty  and  confusion  have 
arisen,  and  are  being  intensified  by  the  attitude 
of   the   defendant   judge.      Wherefore    plaintiff 

Srays  that  a  writ  of  mandamus  may  be  issued 
irected  to  the  Hon.  Geo.  W.  Hayes,  judge  as 
aforesaid,  commanding  him  to  proceed  to  hold 
the  circuit  court  of  said  county  of  Lafayette  at 
the  time  and  place  prescribed  by  law  before  and 
at  the  time  of  the  said  alleged  enactment  of 
the  act  mentioned  and  described  herein,  and  for 
all  other  proper  relief." 

The  following  Is  the  response  to  said  peti- 
tion for  mandamus: 

"Said  respondent  says  it  is  true,  as  stated 
in  the  petition,  'that  he  was  duly  elected,  qual- 
ified, and  is  now  acting  judge  of  the  Thirteenth 
judicial  circuit  of  said  state,  in  which  was  sit- 
uated the  county  of  Lafayette  prior  to  the  pas- 
sage of  an  act  entitled  'An  act  to  redistrict  the 
Eighth  and  Thirteenth  judicial  circuit  of  Ar- 
kansas and  for  other  purposes,'  approved  May 
14.  1907.  It  is  likewise  true  that  respondent  has 
duly  and  formally  notified  the  clerk  of  the  cir- 
cuit court  of  said  county  in  a  written  com- 
munication, a  correct  copy  of  which  is  attached 
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to  said  petition,  that  be  would  not  open  or  hold 
a  session  of  the  circuit  court  of  said  county  for 
the  approaching  July  term  thereof,  on  the 
grounds  set  out  in  the  aforesaid  communication. 
And,  further  answering,  respondent  says  he  is 
advised  that  by  virtue  of  the  provisions  of  the 
aforesaid  act  of  the  General  Assembly  of  said 
state  the  county  of  Lafayette  was  transferred 
from  the  Thirteenth  to  the  Eighth  judicial  cir- 
cuit of  said  state.  Bespondcnt  no  longer  has 
authority  or  jurisdiction  to  hold  the  circuit 
court  for  said  county ;  and  in  that  behalf  he  is 
advised  and  avers  upon  information  that  said 
act,  being  Somite  Bill  No.  449,  pa.ssed  both 
houses  of  the  (ieneral  Assembly  and  was  trans- 
mitted  to  the  Governor  on  the  day  of 

May,  1907,  and  on  the  14th  day  of  said  month 
the  acting  Governor  of  the  state,  the  Honorable 
John  I.  Jloore,  indorsed  his  approval  in  writ- 
ing on  said  enactment,  signed  the  same,  and  di- 
rected the  Governor's  private  secretary  to  de- 
liver it  to  the  Secretary  of  State ;  the  law 
making  it  the  duty  of  that  official  to  have  said 
enactment  printed  with  and  as  a  part  of  the 
acts  of  the  Legislature.  On  the  same  day  the 
Honorable  X.  O.  Pindall  was  elected  President 
of  the  Senate,  and  the  General  As.sembly  ad- 
journed sine  die.  And  thereupon  the  Honor- 
able John  I.  Moore  ceased  to  act  as  Governor, 
and  was  succeeded  by  the  Honorable  X.  O.  Pin- 
dirll  as  acting  Governor.  That  the  action  of  the 
aftin§  (lovernor  in  approving  said  act  was  and 
was  intended  to  be  final,  and  he  vacated  said 
office  understanding  and  believing  that  his  ac- 
tion was  final  and  irrevocable.  It  is  true  that 
hi^5  successor,  Hon.  X.  O.  Pindall,  did  on  the 
day  succeeding  that  upon  which  he  qualified  as 
Governor,  as  stated  in  said  petition,  attempt  to 
veto  said  act  in  the  manner  set  out  in  said  peti- 
tion :  but  whether  it  is  true,  as  alleged,  that  he 
found  said  bill  still  in  the  Governor's  office,  or 
that  the  same  had  been  delivered  by  the  Gov- 
ernor's private  secretary  to  the  Secretary  of 
State  according  to  the  directions  given  the  sec- 
retary by  the  Governor,  respondent  has  no 
knowledge  or  information  sufficient  to  form  a 
belief,  and  he  therefore  denies  said  allegation. 
But  respondent,  being  of  the  opinion  that  said 
act  became  a  law  upon  the  approval  thereof  by 
the  acting- Governor,  John  I.  Moore,  and  that 
it  was  not  competent  for  the  Honorable  X.  O. 
Pindall  as  his  successor  to  recall  said  approval 
and  exercise  the  veto  power  with  reference  to 
said  bill,  did  not  and  does  not  feel  that  be  is 
authorized  or  would  be  justified  in  treating 
Lafayette  county  as  a  part  of  the  Thirteenth 
judicial  circuit,  or  undertaking  to  hold  the  cir- 
cuit court  of  said  county.  Respondent  has  no 
interest  whatever  in  the  matter,  other  than  to 
dl-scharge  his  duty  as  the  judge  of  the  Thir- 
teenth circuit,  and  submits  the  aforesaid  mat- 
ters and  things  for  the  judgment  and  deter- 
mination of  this  honorable  court." 


The  testimony  of  John  I.  Moore  was  to  the 
effect  that  on  M.ay  14,  1907,  while  acting 
Governor,  he  slRued  Senate  Bill  No.  449, 
the  bill  In  question,  before  11  o'clock,  and 
that  be  delivered  the  bill  to  Mr.  Paul  Little, 
the  Governor's  private  wcretary,  with  the  di- 
rection that  he  deliver  it  to  the  Secretary  of 
State.  X.  O.  Pindall.  who  succeeded  John  L 
Moore  as  acting  Governor  at  noon  on  May  14, 
1907,  te-otified  that  he  found  Senate  Bill  No. 
449  In  the  Governor's  oftlce  on  May  15,  10!<7, 
that  he  erased  Gov.  Moore's  approval  and 
signature,  and  Issued  a  veto  proclamation, 
and  thereupon  transmitted  the  bill,  with  the 
proclamation,  to  the  Secretary  of  State. 


The  following  Is  the  reto  message: 
"Know  All  Men  by  These  Presents: 

"By  virtue  of  the  authority  vested  In  me  by 
the  Constitution  and  laws  of  the  state  of  Arkan- 
sas, I  hereby  make  proclamation  of  the  fact 
that  I  have  declined  to  approve  and  have  on 
the  15th  day  of  May,  1907.  vetoed  Senate  Bill 
No.  449  by  Sir.  Montgomery,  being  entitled  "An 
act  to  redistrict  the  8th  and  13th  judicial  dis- 
tricts of  Arkansas,  and  for  other  purposes,"  for 
the  following  reasons: 

"The  present  status  of  the  lines  dividing  the 
various  judicial  circuits  of  Arkansas  is  such 
that  any  disturbance  of  one  of  them  necessarily 
affects  the  districts  adjoining,  and  thereby  caus- 
es disturbed  conditions  among  the  people  of  the 
districts  affected.  Citizens,  jurors,  and  witness- 
es become  accustomed  to  the  conditions  of  their 
judicial  affairs,  and  when  the  customs  are  es- 
tablished thev  are  slow  to  want  a  change  regard- 
ing them.  They  become  acquainted  with  their 
judges,  prosecuting  attorneys,  and  their  other 
court  officers,  and  for  these  reasons  do  not 
look    with   favor    upon   disturbed   conditions. 

"I  am  sufficiently  advised  and  believe  that  there 
is  no  necessity  for  the  disturbance  of  condi- 
tions as  the.v  at  present  exist.  The  Representa- 
tives and  Senators  from  a  majority  of  the  coun- 
ties affected  by  this  bill  are  opiwsed  to  its  pas- 
sage, and  from  these  gentlemen,  as  well  as  from 
one  of  the  circuit  judges  of  the  districts,  I  find 
these  facts  and  therefore  veto  this  measure. 

"This  bill  I  found  in  the  possession  of  the 
Governor's  office  when  I  assumed  the  duties  of 
(iloveruor,  and  that  it  has  already  been  signed 
by  my  predecessor  in  office,  the  five  days  allow- 
ed for  the  Governor's  consideration  not  having 
expired,  and,  feeling  that  justice  demands  that, 
as  (lOvernor.  I  exercise  my  discretion  in  the 
matter,  I  hand  the  bill  to  you  without  my  sig- 
nature. 

'■In  testimony  whereof,  I  have  hereunto  set 
my  liand  and  caused  the  great  seal  of  state  to  be 
affixed  at  Little  Rock,  this  lath  day  ol  May, 
1907.  X.  O.  Pindall, 

"Acting  Governor." 

H.  S.  Powell,  H. .  P.  Smead,  and  T.  B. 
Parks,  for  petitioner.  T.  D.  Crawford,  Mur- 
phy, Coleman  &  Lewis,  and  Moore,  Smith  Sc 
Moore,  for  respondent. 


HILL,  0.  J.  The  prosecuting  attorney  of 
the  Thirteenth  judicial  circuit  invokes  the  su- 
pervisory jurisdiction  of  this  court  by  filing 
herein  a  petition  for  mandamus.  In  which 
be  alleges  that  the  circuit  Judge  of  bis  cir- 
cuit has  declined  to  hold  a  term  of  the  La- 
fayette circuit  court,  which  is  fixed  by  Iti-w 
to  begin  on  the  fourth  Monday  in  July,  and 
prays  that  the  circuit  judge  be  eommandecl 
to  hold  sjild  July  term  of  the  Lafayette  cir- 
cuit court.  Prec«'dents  for  this  exercise  of 
the  supervisory  jurisdiction  of.  this  coflrt 
are  found  in  Parker  v.  Sanders,  Judge,  46 
Ark.  229,  and  Waterman  v.  Hawkins,  Chan- 
cellor, 75  Ark.  120,  8«  S.  W.  844.  The  Judge 
has  responded  to  the  petition,  admitting 
the  facts  alleged,  and  taking  Issue  as  to  his 
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authority  to  hold  the  circuit  court  of  Lafay- 
ette county. 

The  determination  of  this  Issue  InvolTes 
the  yalidlty  of  a  veto  by  the  acting  Governor 
on  May  15,  1907,  of  a  bill  passed  by  the  Gen- 
eral Assembly  and  signed  by  the  then  acting 
Governor  on  May  14th,  which  bill  transfer- 
red Lafayette  county  from  the  Thirteenth  to 
the  Eighth  judicial  circuit,  and  changed  the 
time  of  Its  terms  of  court  The  respond- 
ent, desiring  to  have  developed  all  the  facts 
relating  to  the  signing  of  the  bill  on  the  14th 
and  its  veto  on  the  15th,  aslied  the  court  to 
hear  testimony.  The  court  appointed  a  com- 
missioner to  take  testimony,  and  the  testi- 
mony of  Hon.  John  I.  Moore,  who  was  acting 
Governor  on  the  14tb  of  May,  and  of  Hon. 
X.  O.  Pindall,  who  was  acting  Governor  on 
the  lotb  of  May,  and  of  Mr.  Paul  Little,  pri- 
vate secretary  to  the  Governor,  was  taken, 
and  the  veto  message  and  proclamation  and 
records  of  the  Secretary  of  State  relating  to 
the  bill  were  introduced.  The  petition  and  re- 
sponse and  a  summary  of  the  evidence  will 
be  stated  by  the  reporter.  For  the  purpose 
of  this  opinion  It  is  sufficient  to  say:  Owing 
to  the  absence  and  illness  of  Gov.  Little  since 
January,  1907,  the  President  of  the  Senate 
has  exercised  the  powers  of  Ciovernor.  The 
General  Assembly  adjourned  at  noon  on  May 
14,  1907.  Under  section  12,  art  6,  of  the 
Constitution,  the  xwwers  of  the  Governor 
vere  for  several  months,  and  until  that  ad- 
journment being  exercised  by  Hon.  Jno.  I. 
Moore,  President  of  the  Senate.  His  term 
as  Senator  expiring  at  the  next  election, 
pnrsuant  to  section  17,  art  6,  of  the  Constl- 
tation,  another  President  was  elected.  Short- 
ly before  noon  on  the  14th,  Hon.  X.  O.  Pin- 
dall was  elected  President  of  the  Senate  and 
assumed  the  powers  of  Governor  at  noon; 
Gov.  Moore  then  retiring,  the  adjournment 
of  the  General  Assembly  being  the  time 
when  one  ceased  to  act  and  the  other  began 
acting  as  Governor. 

The  petition  of  the  prosecuting  attorney 
allied  that  the  circuit  judge  has  notified 
the  circuit  clerk  of  Lafayette  county,  in  a 
communication  attached  to  the  petition,  that 
be  declines  to  hold  the  July  term  of  said 
court  and  assigns  as  his  reason  for  said  re- 
fusal that  in  his  opinion  Lafayette  county 
has  been  transferred  to  the  Eighth  judicial 
eircoit,  and  the  petitioner  alleges  "that  the 
circnmstances  which.  In  the  opinion  of  said 
Judge,  warrant  bim  In  taking  the  action  Indl- 
<-ated  as  aforesaid,  are  as  follows,  viz.:  "A 
Mil  was  passed  In  the  respective  houses  of 
the  Arkansas  General  Assembly,  and  in  due 
course  reached  the  Governor  on  the  14tb 
day  of  May,  1907;  that  the  then  acting  Gov- 
ernor, Hon.  Jno.  I.  Moore,  affixed  his  slgna- 
tnre  to  said  bill  with  the  Intent  and  for  the 
purpose  of  approving  tbe  same  in  the  manner 
provided  by  the  Constitution  to  make  said 
bill  effective  as  law;  that  the  said  bill,  with 
the  said  acting  Governor's  signature  Indors- 


ed thereon,  was  not  returned  to  the  house  in 
which  it  originated,  nor  was  the  same  lodged 
in  the  office  of  the  Secretary  of  State,  but  re- 
mained In  the  Governor's  office  and  in  pos- 
session of  the  Executive;  that  at  12  o'clock 
m.  on  said  day  Hon.  X.  O.  Pindall  was  by 
tbe  Senate  of  Arkansas  elected  President 
thereof  and  duly  qualified  as  such,  and  there- 
upon the  said  General  Assembly  adjourned 
sine  die;  that  In  consequence  of  tbe  continu- 
ed disability  of  the  Governor  of  the  state  the 
said  Pindall  immediately  after  the  said  ad- 
journment was  inducted  into  tbe  office  of  the 
Governor  in  substitution  of  the  said  Moore, 
and  thereupon  took  apon  himself  and  pro- 
ceeded to  discharge  for  the  time  being  the 
several  duties  of  the  said  office  of  Governor; 
that  on  the  morning  of  the  15th  day  of  May, 
1907,  finding  said  bill  so  signed  as  aforesaid 
still  In  the  Governor's  office,  and  deeming  the 
same  to  be  under  his  control  and  being  un- 
willing to  permit  tbe  same  to  become  a  law, 
rescinded  the  action  of  his  immediate  prede- 
cessor, and  withheld  executive  approval 
thereof,  and  announced  his  reasons  therefor 
in  a  veto  message  which  was  duly  lodged  in 
the  office  of  the  Secretary  of  State  and  prop- 
erly proclaimed." 

The  petitioner  states  that  under  this  con- 
dition of  fact  the  circuit  judge  maintains 
that  upon  the  approval  of  the  bill  by  Acting 
Gov.  Moore  the  same  became  a  law,  not  sub- 
ject to  be  vetoed,  canceled,  or  recalled  by 
Acting  Gov.  Moore  or  any  successor  of  his; 
but  the  petitioner  maintains  that  the  act  of 
signing  by  Gov,  Moore  did  not  become  opera- 
tive, so  as  to  invest  the  said  bill  with  the 
qualities  of  law,  until  the  same  had  been  re- 
turaed  to  tbe  house  in  which  it  originated,  if 
signed  during  the  session,  or  bad  passed  out 
of  the  possession  of  the  Governor  by  being 
lodged  with  tbe  Secretary  of  State,  the  final 
custodian  of  the  written  laws  of  tbe  state. 
The  respondent  states  the  facts  substantially 
as  tbe  petitioner  does,  with  the  additional  al- 
legation that  Gov.  Moore,  when  he  signed 
the  bill,  directed  the  ciovernor's  private 
secretary  to  deliver  the  bill  to  the  Secretary 
of  State;  and  It  was  also  alleged  that  the 
signing  of  the  bill  by  Gov.  Moore  was  In- 
tended to  be  final,  and  that  he  vacated  the 
(NBce,  understanding  and  believing  that  bis 
action  was  final  and  irrevocable;  but  this  al- 
legation Is  no  stronger  than  the  one  made 
by  the  petitioner,  wherein  he  says:  "That 
the  then  acting  Governor,  Hon.  Jno.  I. 
Moore,  affixed  his  signature  to  said  bill  'nith 
the  Intent  and  for  the  purpose  of  approving 
tbe  same  in  the  manner  provided  by  the  Con- 
stitution to  make  said  bill  effective  as  law," 

It  is  thus  seen  that  the  parties  have  in 
petition  and  response  joined  issue  as  to  the 
law  governing  a  state  of  facts  over  which 
there  is  no  dispute.  Hence  it  is  unnecessary 
for  the  court  to  pass  on  the  competency  of 
the  evidence  offered — n  question  upon  which 
the  authorities  are  divided— as  tbe  facts  al- 
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leged  by  the  petitioner  are  fatal  to  the  veto 
relied  upon  by  him.  It  may  be  added  that 
the  petition  formed  an  Issue  of  law  on  the 
facts  therein  stated,  and  later  these  facts 
were  proved  by  the  testimony  to  be  the 
truth  of  the  case.  The  pleader  had  candidly 
presented  the  real  case.  Section  16,  art.  6, 
of  the  Constitution,  says:  "Every  bill  which 
shall  have  passed  both  houses  of  the  Oeneral 
Assembly  shall  be  presented  to  the  Governor; 
If  be  approve  It,  he  shall  sign  it;  but  If  he 
shall  not  approve  it,  he  shall  return,  it,  with 
his  objections,  to  the  house  in  which  it  origi- 
nated," etc.  It  Is  further  provided  in  said 
section  that  If  a  bill  Is  not  returned  by  the 
Governor  within  five  days,  Sundays  except- 
ed, after  it  shall  have  been  presented  to  him, 
"the  same  shall  be  a  law  In  like  manner  as 
If  he  bad  signed  it,  unless  the  General  As- 
sembly, by  their  adjournment,  prevent  Its 
return,  in  which  case  It  shall  become  a  law, 
unless  he  shall  file  the  same,  with  hla  objec- 
tioDB,  In  the  office  of  the  Secretary  of  State 
and  give  notice  thereof  by  public  proclama- 
tion within  twenty  days  after  such  adjourn- 
ment" It  will  be  noted  that  the  Constltii- 
tlon  does  not  require  the  Governor  to  report 
his  approval  of  a  bill  to  the  Genwal  Assemb- 
ly, nor  file  It  with  the  Secretary  of  State,  in 
order  for  It  to  become  a  law.  "If  he  approve 
It,  he  shall  sign  It"  The  time  allowed  the 
Governor  for  the  consideration  of  bills  Is  a 
matter  of  privilege  with  him,  and  may  be 
waived  by  him,  and  he  may  validly  sign  a 
bill  any  time  within  the  porlod  allowed. 
Hunt  v.  State,  72  Ark.  241,  79  S.  W.  769,  65 
L.  R.  A.  71,  105  Am.  St  Rep.  34. 

The  President  of  the  United  States  was 
authorized  to  appoint  Justices  of  the  peace 
for  the  District  of  CJolumbla,  by  and  with 
the  advice  and  consent  of  the  Senate:  and  he 
was  required  to  commission  all  officers  thus 
appointed.  Mr.  Adams  nominated  Wm.  Mar- 
bury  to  be  a  justice  of  the  peace,  sent  his 
nomination  to  the  Senate,  which  advised  and 
consented  thereto,  and  the  commission  was 
duly  signed  by  the  President  and  attested 
with  the  great  seal  of  the  United  States;  but 
before  said  commission  was  delivered  to  Mr. 
Marbury  President  Adams  retired  from  of- 
fice, and  was  succeeded  by  Mr.  Jefferson, 
and  the  commission  was  withheld  from  Mr. 
Marbury,  presumably  under  directions  of 
the  President  Marbury  filed  in  the  Supreme 
Court  of  the  United  States  a  petition  praying 
a  mandamus  against  Mr.  Madison,  Secretary 
of  State,  commanding  him  to  deliver  the 
commission.  That  court  speaking  through 
Chief  Justice  Marshall,  said:  "This  Is  an 
appointment  made  by  the  President  by  and 
with  the  advice  and  consent  of  the  Senate, 
and  is  evidenced  by  no  act  but  the  commis- 
sion Itself.  In  such  a  case,  therefore,  the 
commission  and  the  appointment  seem  in- 
separable; It  being  almost  Impossible  to  show 
an  appointment  otherwise  than  by  proving 
the  existence  of  a  commission.     Still   the 


commission  Is  not  necessarily  the  appoint- 
ment though  conclusive  evidence  of  It  But 
at  what  stage  does  It  amount  U>  this  con- 
clusive evidence?  The  answer  to  this  ques- 
tion seems  an  obvious  one.  The  appointment 
being  the  sole  act  of  the  President  must  be 
completely  evidenced  when  it  Is  shown  that 
he  has  done  everything  to  be  performed  by 
him.  Should  the  commission.  Instead  of  be- 
ing evidence  of  an  appointment  even  be  con- 
sidered as  constituting  the  appointment  it- 
self, still  it  would  be  made  when  the  last 
act  to  be  done  by  the  President  was  perform- 
ed, or,  at  furthest,  when  the  commission  was 
complete.  The  last  act  to  be  done  by  the 
President  is  the  signature  of  the  commission. 
He  has  then  acted  on  the  advice  and  consent 
of  the  Senate  to  his  own  nomination.  The 
time  for  deliberation  has  then  passed.  He 
has  decided.  His  Judgment  on  the  advice 
and  consent  of  the  Senate  concurring  with 
his  nomination,  has  been  made,  and  the  of- 
ficer Is  appointed.  This  appointment  Is  evl- 
denced  by  an  open,  unequivocal  act  and,  be- 
ing the  last  act  required  from  the  person 
making  It  necessarily  excludes  the  Idea  of 
Its  being,  so  far  as  respects  the  appointment 
an  inchoate  and  incomplete  transaction. 
Some  point  of  time  must  be  taken  when  the 
power  of  the  executive  over  an  officer  not 
removable  at  his  will,  must  cease.  That 
point  of  time  must  be  when  the  constitution- 
al power  of  appointment  had  been  exercised; 
and  this  power  has  been  exercised  when  the 
last  act  required  from  the  person  possessing 
the  power,  has  been  performed.  This  last 
act  Is  the  signature  of  the  commission."  Mar- 
bury V.  Madison,  1  Cranch,  49,  2  L.  Ed.  60. 
The  same  court  In  Gardner  v.  Barney,  6 
Wall.  499,  18  L.  Ed.  800,  s&ld:  "The  only 
duty  required  of  the  President  by  the  Con- 
stitution In  regard  to  a  bill  which  he  ap- 
proves Is  that  he  shall  Sign  It;  nothing  more. 
The  simple  signing  of  his  name  at  the  ap- 
propriate place  Is  the  one  act  which  the  Con- 
stitution requires  of  him  as  the  evidence  of 
his  approval,  and  upon  his  performance  of 
this  act  the  bill  becomes  a  law."  Again,  that 
court  in  Seven  Hickory  v.  Ellery,  103  U.  S. 
423,  26  L.  Ed.  435,  in  considering  a  bill  which 
had  passed  both  houses  of  the  Illinois  Legis- 
lature under  a  Constitution  exactly  tiie  same 
as  section  15,  art  6,  Const  1874,  so  far  as 
this  question  is  concerned,  speaking  tbroogh 
Chief  Justice  Walte,  said:  "The  bill  be- 
comes a  law  when  signed.  Everything  done 
after  that  Is  with  a  view  to  preserving  the 
evidence  of  its  passage  and  approval."  And 
further  on  the  court  In  that  case  said:  "And 
it  becomes  a  law  at  the  time  when  the  event 
happens  which  is  to  give  it  validity." 

It  has  been  urged  that  the  appointment 
and  commission  of  an  officer  by  the  Presi- 
dent Is  not  analogous  to  the  act  of  a  Presi- 
dent (or  Governor)  In  approving  a  bill.  But 
the  authorities  above  qnoted  show  that  the 
Supreme  Court  of  the   United  States  ha» 
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treated  them  as  ecactly  of  the  same  nature. 
The  analogy  between  the  completion  of  an 
appointment  by  the  signature  of  the  Presi- 
dent to  the  commission,  thus  making  it  Ir- 
revocable, and  the  conclusion  of  the  consid- 
eration of  a  bill  by  signing  it,  thus  making  it 
law,  appears  to  be  perfect.  Each  is  the  last 
act  prescribed  in  order  to  consummate  the 
power  which  is  being  exercised.  And  the 
opinion  of  the  Supreme  Court  of  the  United 
States  In  Marbury  v.  Madison,  written  by 
the  great  Chief  Justice,  and  reinforced  by 
the  subsequent  cases  above  quoted,  should 
be,  and  Is,  of  controlling  weight  in  the  de- 
termination of  this  question.  As  stated  by 
Chief  Justice  Marshall,  there  must  be  a 
time  when  the  power  of  the  executive  over 
the  matter  must  cease,  "and  this  power  has 
been  exercised  when  the  last  act  required 
from  the  person  possessing  the  power  has 
been  performed."  And,  as  stated  by  Chief 
Justice  Waite  in  the  Ellery  Case,  "everything 
done  after  that  Is  with  a  view  to  preserving 
the  evidence  of  Its  passage  and  approval." 
The  act  in  the  sequence  of  events  necessary 
to  make  the  bill  at  bar  become  a  law  was  the 
slgnatnre  of  the  Governor,  "and  upon  his 
performance  of  this  act  the  bill  became  a 
law";  and,  as  alleged  In  the  petition,  this  act 
was  performed  by  Acting  Gov.  Moore  "with 
the  Intent  and  for  the  purpose  of  approving 
the  same  in  the  manner  provided  by  the  Con- 
Btitntlon  to  make  said  bill  effective  as  law." 
The  discretion  of  the  executive  may  be  ex- 
ercised until  this  point  has  been  reached. 
When  this  point  Is  reached,  and  be  signs  the 
bill  In  the  exercise  of  bis  discretion,  his 
power  over  the  blU  has  terminated,  and  It  is 
no  longer  a  bill,  but  Is  a  law,  and  Is  not  sub- 
ject to  veto  by  himself  or  bis  successor. 

Petitioner  has  strongly  pressed  upon  the 
court  two  decisions  of  the  Supreme  Court  of 
Dllnols,  in  People  v.  Hatch,  19  111.,  283,  and 
People  T.  McCuUougb,  210  111.  488,  71  N.  E. 
602,  and  they  have  been  carefully  considered. 
The  facts  of  the  Hatch  Case  were  as  follows: 
The  Governor  had  through  inadvertence  and 
mistake  signed  a  bill,  and  bis  approval  of 
the  bill  had  been  announced  to  the  bouse 
where  it  originated.  Immediately  discover- 
ing the  mistake,  he  sent  a  communication 
within  30  minutes  notifying  It  of  the  mis- 
take. He  completed  a  veto  message,  which 
was  partly  written  at  the  time  he  Inadvert- 
ently placed  his  signature  to  the  bill,  and  at 
once  sent  it  in.  In  view  of  the  radical  dif- 
ference In  the  facts  of  that  case  and  tbe  case 
at  bar,  what  may  have  been  said  by  the 
court  there  could  have  but  little  bearing  in 
a  case  where  it  is  alleged  that  the  signing  of 
fbe  bill  was  "with  the  intent  and  for  the  piu:- 
pose  of  approving  the  same  In'  the  manner 
provided  by  the  Constitntlon  to  make  said 
Mil  effectlTe  as  law."  In  the  McCuUough 
Case,  a  bill  was  approved  and  signed  by 
Oor.  Tates  on  the  12th  of  May,  1901.  On 
tbe  18tb  ot  May,  the  vetoed  bill  was  filed 


in  the  office  of  tbe  Secretary  of  State,  with 
the  approval  erased,  and  accompanied  by  a 
veto  message.  It  was  contended  that  early 
on  the  morning  of  the  13th,  before  vetoing 
the  bill,  it  had  been  filed  in  the  Secretary  of 
State's  office  with  the  Governor's  approval 
thereon,  and  that  thereafter,  on  the  same 
day,  the  Governor  withdrew  the  bill  from  the 
office  of  the  Secretary  of  State,  erased  his 
signature,  and  refiled  it  with  the  Secretary 
of  State  vetoed.  The  gist  of  the  decision  is 
as  follows:  "It  is  not  the  mere  signing  of  a 
bill  by  the  Governor  within  the  time  fixed  by 
the  Constitution  that  gives  it  vitality.  He 
must  approve  it,  as  well  as  sign  it,  and  the 
approval  must  come  before  signing.  The 
signing  is  only  required  as  an  evidence  of 
the  approval.  We  see  no  reason  why,  if  the 
bill  in  the  case  at  bar  was  signed  by  mistake 
and  without  approval  by  the  Governor  be- 
fore It  left  his  possession,  and  while  It  was 
still  under  his  control,  he  could  not  erase  or 
cancel  tbe  words  of  approval  at  any  time  be- 
fore it  passed  beyond  his  control.  We  are, 
however,  of  the  opinion  that  if,  in  the  case 
at  bar,  the  Governor,  himself  or  through  any 
one  of  his  secretaries  or  clerks,  deposited  this 
bill  In  tbe  office  of  the  Secretary  of  State, 
with  bis  approval  indorsed  upon  it  and  sign- 
ed by  himself,  it  thereby  passed  beyond  his 
control,  and  he  had  no  power  thereafter  to 
take  the  bill  from  tbe  office  of  tbe  Secretary 
of  State  and  veto  it  and  return  it  to  the  Sec- 
retary of  State's  office,  accompanied  by  his 
veto." 

The  court  turns  the  validity  of  the  bUl 
upon  the  question  of  control,  more  than  upon 
the  question  of  approval.  It  seems  sounder 
reason,  however,  to  turn  the  question  upon 
the  Intention  of  approval  by  the  Governor, 
rather  than  upon  the  less  important  act  of 
the  Governor  or  his  subordinate  in  handing 
the  bill  over  to  another  official.  The  Illinois 
courts  have  reasoned  as  if  the  approval  of  a 
bill  was  like  the  signing  and  delivery  of  a 
deed.  The  same  argument  was  made  in  Mar- 
bury  V.  Madison.  The  Chief  Justice  ques- 
tioned the  correctness  of  the  analogy,  but 
assumed  that  it  was  correct,  for  the  sake  of 
argument,  and  answered  it  as  follows:  "If, 
then,  the  act  of  livery  be  necessary  to  give 
validity  to  the  commission,  it  has  been  de- 
livered when  executed  and  given  to  the  Secre- 
tary for  the  purix)Be  of  being  sealed,  recorded, 
and  transmitted  to  the  party."  If  that  were 
applied  to  the  facts  here.  It  would  not  help 
the  position  of  the  petitioner.  But  it  is  nwt 
profitable  to  pursue  the  point  further.  The 
court  is  convinced  that  It  Is  not  a  question 
of  the  physical  control  of  the  bill;  but  the 
question  is,  as  is  well  stated  in  People  v.  Mc- 
CuUough, supra,  that  "It  Is  not  the  mere 
signing  of  a  bill  by  the  Governor  within  th» 
time  fixed  by  the  Constitution  that  gives  it 
vitality.  He  must  approve 'It,  as  well  as 
sign  it,  and  the  approval  must  come  before 
signing.    The  signing  is  only  required  as  an 
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evidence  of  the  approval."  When,  In  token  of 
approval,  he  signs  It,  Intending  It  to  become 
a  law,  then  it  has  become  a  law,  and  that 
la  the  end  of  his  power  over  It. 

It  has  been  forcibly  argued  that  each  house 
of  the  General  Assembly  may  reconsider  bills 
acted  upon  by  It,  and  the  judiciary  may 
grant  rehearlngs  and  new  trials,  and  recon- 
sider decisions  rendered  by  It,  and  that  the 
same  privilege  should  be  accorded  to  the 
Executive,  the  other  co-ordinate  department 
of  the  government.  But  all  these  powers 
must  be  exercised  within  the  limits  prescribed 
by  law.  No  department  can  proceed  accord- 
ing to  its  own  untrammeled  will,  but  must 
move  according  to  fixed  and  determined  rules 
of  law  regulating  the  duties  of  each  and  the 
manner  of  the  performance  of  such  duties. 
The  houses  of  the  General  Assembly  may,  un- 
der the  rules  fixed  and  determined  by  them, 
allow  a  bill  to  be  reconsidered,  and  Individual 
members  may  change  their  minds  upon  the 
merits  of  the  bill,  and  vote  according  to  their 
change.  But  when  the  houses  have  exhausted 
this  power  of  reconsideration,  and  the  bill  has 
passed  the  point  where  the  law  allows  It  to 
be  reconsidered,  then  It  is  final,  and  it  is  not 
within  the  power  of  the  General  Assembly  to 
recall  it.  Courts  may  reconsider  their  deci- 
sions within  fixed  times,  and  judges  may 
change  their  minds  and  render  other  decisions 
fitting  to  the  change  of  opinion.  But  when 
the  time  for  the  reconsideration  of  a  case 
has  passed,  and  the  term  expired  over  which 
the  court  may  control  its  judgment,  then  its 
action  has  become  final  and  cannot  be  chang- 
ed. For  Instance,  this  court  may  grant  re- 
hearlngs where  petitions  are  filed  within 
15  days,  and  It  may  recall  any  judgment 
rendered  during  a  term;  but  when  that 
time  has  expired  the  power  of  the  court 
over  its  judgment  Is  gone.  Then  the  judg 
ment  is  Irrevocable,  either  by  the  judges  who 
made  It  or  by  those  who  may  sit  in  their 
seats.  And  so  it  is  with  the  Executive.  He 
may,  within  the  time  prescrit>ed  by  the  Con- 
stitution, consider  and  reconsider  a  measure. 
He  may  change  and  rechange  his  mind  upon 
the  merits  of  a  bill  before  him.  But  when 
he  has  exercised  his  power  over  it,  either  by 
approval  or  veto,  then  the  action  Is  final  and 
Irrevocable,  and,  like  the  judgment  of  a  court 
when  the  time  for  ireconslderatlon  has  passed, 
it  Is  binding  and  unchangeable  by  the  judge 
rendering  It  or  any  successor  in  office.  The 
law  has  given  blm  In  the  one  case  K  days, 
and  in  the  other  20  days,  for  consideration; 
and  when  that  consideration  has  been  given, 
when  that  discretion  has  been  exercised, 
when  the  last  act  has  been  performed,  and 
the  bill  is  signed,  thai  the  bill  is  a  law  and 
no  more  subject  to  veto  than  any  other  valid 
law. 

Petition  is  doiied. 

RTDDICK  and  McCULLOCH,  JJ.,  dissent 


On  Rehearing. 

HILL,  0.  J.  Petitioner  has  forcibly  re-pre- 
sented his  case,  and  it  has  again  received 
the  consideration  of  the  court.  He  earnest- 
ly Insists  that  the  court  has  permitted  an 
undenled  allegation  of  the  petition  to  over- 
throw the  record  evidence  in  the  office  of  the 
Secretary  of  State — records  of  which  the 
court  takes  judicial  cognizance — and  which 
in  this  case,  for  convenience,  were  introduced 
in  evidence.  The  court  does  not  so  regard  it, 
but  considers  that  the  petition  aptly  summed 
up  the  facts  based  on  the  record  evidence; 
and  Instead  of  overthrowing  the  record  evi- 
dence the  court  was  eCFectuating  it  when  It 
accepted  its  crystallization  In  the  pleadings. 

Petitioner  calls  attention  to  the  following 
sound  proposition  of  law,  which  has  often 
been  repeated,  and  cannot  too  often  be  called 
to  the  judicial  mind:  "That  which  purports 
to  be  a  law  of  a  state  is  a  law,  or  it  is  not 
a  law,  according  as  tbe  truth  of  the  fact  may 
be,  and  not  according  to  tbe  shifting  circum- 
stances of  parties.  It  would  be  an  intoler- 
able state  of  things  if  a  document  purporting 
to  be  an  act  of  tbe  Legislature  could  thus 
be  a  law  in  one  case  and  for  one  party,  and 
Jiot  a  law  in  another  case  and  for  another 
party;  a  law  to-day,  and  not  a  law  to-morrow; 
a  law  in  one  place,  and  not  a  law  in  another, 
in  the  same  state.  And  whether  it  be  a  law 
or  not  a  law,  is  a  judicial  question,  to  be 
settled  and  determined  by  tbe  courts  and 
judges."  Town  of  So.  Ottawa  v.  Perkins, 
94  U.  S.  200,  24  L.  Ed.  154;  Wilkes  Co.  v. 
Coler,  180  U.  S.  506,  21  Sup.  Ct  458,  45  L. 
Ed.  642;  Rogers  v.  State,  72  Ark.  565,  82 
S.  W.  169.  In  applying  this  principle  to  a 
test  of  an  act  under  an  agreed  statement  of 
facts,  the  Supreme  Court  of  tbe  United 
States,  speaking  through  Mr.  Justice  Brewer, 
In  Railway  Co.  v.  Wellman,  1«  U.  S.  339, 
12  Sup.  Ct  400,  36  L.  Ed.  176,  said:  "Our 
suggestion  Is  only  to  indicate  how  easily 
courts  may  be  misled  into  doing  grievous 
wrongs  to  the  public,  and  how  careful  they 
should  be  not  to  declare  legislative  acts  un- 
constitutional upon  agreed  and  general  state- 
ments, and  without  the  fullest  disclosure  of 
all  material  facts." 

These  principles  were  In  the  mind  of  the 
court  when  It  accepted  the  facts  as  alleged 
in  the  petition,  as  Indicated  in  this  state- 
ment in  the  opinion:  "It  may  be  added  that 
the  petition  fonned  an  Issue  of  law  on  the 
facts  therein  stated,  and  later  these  facts 
were  proved  by  the  testimony  to  be  the  truth 
of  the  case.  Tbe  pleader  bad  candidly  pre- 
sented the  real  case."  In  Smitbee  v.  Camp- 
bell, 41  Ark.  471,  it  was  said:  "It  is  tbe 
duty  of  tbe  courts  to  know  the  law,  statutory 
as  well  as  unwritten,  and  they  may  resort, 
of  their  own  motion,  to  any  means  of  Infor- 
mation which  may  solve  their  doubts  as  to 
wliiit  in  law  and  what  is  not.  Allegations  of 
facts  wl-.i  h  s'.iDw  that  a  law  never  was  passed 
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nre  simply  argumentative,  and  suggestive. 
It  la  tbe  same  as  to  say  there  is  no  such  law. 
Such  facts  need  not  be  shown  as  evidence, 
but  may  be  shown  to  the  court  in  aid  of  its 
judgmeut."  The  same  thought  was  differ- 
ently expressed  by  Mr.  Justice  Miller  in 
Gardner  v.  Barney,  6  Wall.  499,  18  L.  Ed. 
890:  "We  are  of  opinion,  therefore,  on  prin- 
ciple as  well  as  authority,  that  whenever  a 
question  arises  in  a  court  of  law  of  the  ex- 
istence of  a  statute,  or  of  the  time  when  a 
statute  took  effect,  or  of  the  precise  terms  of 
a  statute,  the  judges  who  are  called  upon -to 
decide  it  have  a  right  to  resort  to  any  source 
of  Information  which  in  its  nature  is  capable 
of  conveying  to  the  Jndlciai  mind  a  clear  and 
satisfactory  answer  to  such  question,  always 
seeking  first  for  that  which  in  its  nature  is 
most  appropriate,  unless  the  positive  law  has 
enacted  a  different  rule."  This  statement 
was  quoted  in  Town  of  South  Ottawa  v.  Per- 
kins, 94  IT.  8.  260,  24  L.  Ed.  154,  and  Rogers 
V.  State,  72  Arit.  565,  82  S.  W.  169. 

The  court  found  a  difficult  question  as  to 
the  admissibility  of  parol  evidence,  a  question 
upon  which  the  authorities  were  divided, 
and  found  the  effect  of  the  record  evidence 
felicitously  expressed  by  the  respective  coun- 
sel in  their  pleadings,  and  being  satisfied, 
as  indicated,  that  these  pleadings  represented 
the  real  truth  of  the  case  as  established  by 
•  the  record  evidence,  and  also  as  established 
by  the  oral  testimony  of  distiuguished  wit- 
nesses In  wliose  evidence  there  was  no  con- 
flict, felt  safe  in  accepting  these  pleadings  as 
presenting  the  ultimate  truth  of  the  ques- 
tion. While  the  court  has  not  decided  that 
the  oral  testimony  was  admissible  on  the 
issue  as  to  the  validity  of  the  veto,  yet  It 
■was  certainly  proper  for  the  court  to  turn 
to  it,  in  view  of  the  admonition  of  Mr.  Jus- 
tice Brewer  not  to  accept  an  agreed  state- 
ment "without  the  fullest  disclosure  of  all 
material  facts,"  as  a  basis  to  test  an  act  of 
the  Legislature,  In  order  to  satisfy  the  court 
of  the  good  faith  and  truth  of  the  allegations 
made  when  testing  the  validity  of  an  act  of 
another  co-ordinate  department  of  govern- 
ment. 

Petitlctner  seems  to  feel  that  his  allega- 
tions have  contributed  to  a  result  which,  had 
he  been  more  careful  In  his  pleadings,  would 
not  have  been  reached.    The  court  does  not 
want  the  result  to  rest  upon  counsel's  shoul- 
ders, nor  upon  any  inadvertency  In  pleading. 
It  merely  accepted  bis  allegations,  fortified 
as  indicated,  as  the  truth  of  the  case;   and, 
as  he  had  happily  characterized  the  controH- 
irig  feature  of  the  evidence,  he  was  frequent- 
ly quoted.      The  same  result  Is  reached  by 
the  record  evidence.    The  court  did  not  con- 
sider it  necessary  in  the  former  opinion,  for 
tbe  reasons   stated,   to  consider  either  the 
record  or  oral  evidence;   but.  In  order  that 
all  question  of  the  propriety  of  resting  the 
decision  on  tlie  cmicessions  in  the  pleadings 


be  removed,  the  decision  will  be  placed  on  the 
record  evidence,  as  well  as  tbe  admitted  facts 
In  tbe  pleadings.  Mr.  Greenleaf  says  that 
public  documents,  such  as  executive  proclafua- 
tions,  are  admissible  to  prove  pertinent  facts, 
when  the  statement  is  made  therein  by  the 
person  whose  duty  it  is  to  make  It,  and  the 
subject-matter  i>elonged  to  his  province  or 
came  within  his  official  cognizance  and  obser- 
vation. 1  Qreenleaf  on  Evidence  (16th  Ed.) 
{  491.  Therefore  the  recitals  of  the  Govern- 
or's proclamation  which  are  pertinent  to  the 
issue,  made  within  bis  province,  and  which 
state  facts  within  his  official  cognizance, 
must  be  taken  as  record  evidence,  prima 
facie,  at  least,  proving  the  facts  recited. 
These  facts  are  thus  proved:  When  he  as- 
sumed the  powers  of  Governor  he  found  this 
bill  in  the  possession  of  the  Governor's  of- 
fice, and  that  it  had  already  been  signed  by 
bis  predecessor.  The  authority  to  act  is  In- 
dicated to  be  In  the  continued  possession  of 
the  bill  In  tbe  Governor's  office  and  tbe  five 
days  allowed  for  consideration  not  having 
expired.  (This  authority  was  evidently  based 
on  tbe  theory  that  the  possession  of  the  bill 
In  the  Governor's  office  continued  tbe  execu- 
tive control  over  it  till  the  expiration  of 
tbe  five  days,  notwithstanding  it  had  been 
approved  and  signed  by  his  predecessor.) 
These  recitals,  taken  together  with  tbe  bill 
itself,  showing  upon  Its  face  the  erasure  of 
the  following:  "Approved  May  14,  1907. 
John  I.  Moore,  Acting  Governor  of  tbe  State 
of  Arkansas" — prove  that  the  executive  pow- 
er over  the  bill  had  been  exercised  and  ex- 
hausted before  the  attempted  veto. 
Motion  for  rehearing  is  denied. 

Mcculloch,  J.  (dissenting).  I  think  the 
wrong  conclusion  has  been  reached  by  the 
court  in  this  case,  and  I  dissent  from  the 
views  of  the  majority  of  the  Judges  as  ex- 
pressed In  the  opinion  written  by  the  Chief 
Justice.  It  should  be  said  in  the  outset  that 
neither  court  nor  counsel  have  deemed  ma- 
terial the  fact  that  another  individual  act- 
ing as  Governor  had  previously  signed  and 
approved  the  bill  when  the  veto  power  was 
attempted  to  be  exercised.  Instead  of  the  two 
acts  having  been  done  by  the  same  individ- 
ual. So  far  as  that  is  concerned  the  law 
with  reference  to  the  powers  of  the  act- 
ing Governor  to  veto  the  bill  in  question 
Is  the  same,  whether  he  had  previously 
signed  it  himself,  or  whether  it  had  been 
signed  by  his  predecessor.  If  Acting  Gov. 
Moore  would  have  had  the  power  to  veto  the 
bill  while  it  remained  in  the  executive  office 
and  within  his  physical  control,  notwitli- 
standing  his  having  previously  signed  it  with 
intention  to  approve  it,  then  his  successor. 
Acting  Gov.  Plndall,  had  the  power  to  do  so. 
The  separate  personal  identity  of  the  two 
individuals  who  successively  discharged  tbe 
duties  of  Governor  are  to  be  entirely  dis- 
regarded In  considering  the  question  involved. 
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The  constltntloii  of  the  state  provldea  that 
"tbe  Secretary  of  State  shall  keep  a  full  and 
accurate  record  of  all  the  official  acts  aud 
proceedings  of  tbe  Governor,  and,  when  re- 
quired, lay  tbe  same,  wltb  all  papers,  min- 
utes and  vouchers  pertaining  thereto,  before 
either  branch  of  tbe  General  Assembly." 
Clonst  1874,  art.  6,  {  21.  The  statutes  of 
tbe  state  provide  that  the  Secretary  ot 
State  shall  "proceed  to  copy  the  acts,  Joint 
resolutions  and  memorials  of  the  General 
Assembly  as  soon  as  they  are  approved  by 
tbe  Governor,  and  shall  hand  over  copies 
thereof  to  tbe  public  printer,"  and  that  he 
shall  certify  the  laws  thus  printed  to  be  cor- 
rect copies  of  tbe  originals  on  file  in  bia 
office.  KIrby's  Dig.  SS  3352,  335.3.  That  of- 
ficer Is  thus  made  the  custodian,  and  the 
only  one,  of  the  records  pertaining  to  the 
Governor's  office,  and  bis  office  is  tbe  only 
place  where  record  evidence  of  tbe  official 
acts  of  the  Governor  may  be  found.  It  is 
therefore  manifest  that  the  framere  of  tbe 
Constitution  and  the  lawmalcers  intended  to 
provide  a  place  where  record  evidence  of 
tbe  official  acts  of  the  Governor  and  tbe  ex- 
Istmce  of  tlie  statute  laws  of  the  state  shall 
repose,  and  to  provide  an  official  with  power 
to  make  certificates  of  the  existence  of  such 
records.  This  being  true,  is  such  record  the 
sole  evidence  of  such  act,  or  can  that  record 
be  contradicted  or  impeached  by  oral  evi- 
dence? That  is  what  I  conceive  to  be  the 
controlling  question  in  this  case. 

It  is  not  important  to  discuss  whose  duty 
It  is,  whether  that  of  tbe  Governor  or  Secre- 
tary of  State,  to  convey  to  the  office  of  the 
latter  tbe  written  documents  evidencing  tbe 
official  acts  of  tbe  former;  but,  when  a 
record  made  by  those  officers  in  the  manner 
and  within  the  time  prescribed  by  law  Is 
found  in  the  office  of  tbe  Secretary  of  State, 
it  is  conclusive  and  unimpeachable  record 
evidence  of  the  authenticity  of  tbe  official 
acts  therein  recorded.  It  cannot  and  should 
not  be  overturned  by  oral  evidence.  The 
Constitution  provides  that  a  bill  must  be 
presented  to  tbe  Governor,  and  that  "if  be 
approve  It,  be  shall  sign  it,"  but  If  he  shall 
not  approve  it  be  shall  return  It  with  his  ob- 
jection. His  signature,  then,  la  tbe  sole 
evidence  of  bis  approval  or  disapproval,  as 
that  cannot  rest  in  parol.  This  view  is  sus- 
tained by  three  courts  of  great  learning 
and  ability,  and  Is,  I  think,  unquestionably 
correct  upon  principle. 

The  Illinois  Supreme  Court  has  laid  down 
this  doctrine  in  two  cases,  in  botb  of  which 
well-considered  opinions  were  delivered.  In 
People  V.  Hatch,  19  lU.  283,  where  the  bill  bad 
been  signed  and  marked  approved  by  the  Gov- 
ernor and  delivered  to  the  Secretary  of  State, 
and  tben  withdrawn  and  vetoed,  the  court 
said:  "We  choose  to  place  our  decision  In 
this  case  upon  the  broad  principle  of  power  In 
tbe  ExecatiTe  to  leoonslder  bis  approval  of 


tbla  bill,  and  to  withdraw  It,  at  any  time 
while  the  bill  remained  l>efore  him,  even 
though  It  had  been  signed  by  him  never  so 
deliberately,  and  entirely  Independent  of  the 
fact  that.  In  this  Instance,  the  Governor 
never  did,  In  fact,  approve  tlie  bill,  and  that 
his  name  was  Inadvertently  signed  to  It, 
supposing  that  It  was  another  bill.  We  pre- 
fer to  vindicate  a  general  principle,  whicb 
is  so  essential  to  that  careful  deliberation 
which  should  ever  characterize  the  making 
and  approval  of  onr  laws,  and  which  Is  en- 
tirely conclusive  of  tbe  question  before  as, 
rather  than  rely  upon  the  peculiar  circum- 
stances of  this  particular  case."  In  People  ▼. 
McCullougb,  210  111.  488,  71  N.  E.  (502,  where 
tbe  tacts  were  almost  identical  with  the  facts 
In  the  case  at  bar,  the  Governor  having 
signed  and  approved  the  bill,  afterwards 
erased  bis  signature  and  Indorsement,  and 
tben  vetoed  it,  tbe  court,  upon  the  question 
of  admissibility  of  oral  evidence  to  show 
the  approval  of  the  bill  and  delivery  of  It 
to  the  Secretary  of  State^  said:  "Tbe  Indorse- 
ments on  tbe  bill  show  that  It  was  not  ap- 
proved, and  do  not  show  that  it  was  ap- 
proved. If  only  record  evidence  can  I>e  Intro- 
duced to  show  that  a  bill  was  not  properly 
passed  by  the  two  bouses  of  the  Legislature, 
certainly  only  record  evidence  can  be  Intro- 
duced to  show  that  the  Governor  filed  tbe 
bill  In  tbe  office  of  tbe  Secretary  of  State, 
with  bis  objections,  In  case  tbe  bill  was 
vetoed  by  blm.  The  Secretary  of  State  is  re- 
quired by  tbe  statute  to  make  and  keep 
proper  Indices  to  the  executive  records  and 
all  public  acts,  resolutions,  papers,  and  docu- 
ments in  his  office.  In  the  case  at  bar  rec- 
ords were  Introduced  from  tbe  index  de- 
partment of  tbe  Secretary  of  State's  office, 
and  tbese  records  showed,  by  entries  therein 
made  on  May  13,  1901,  that  on  that  day 
the  Partello  bill  was  received  by  the  Secre- 
tary of  State,  accompanied  by  tbe  Governor's 
veto  thereto.  It  thus  appears  that  tbe  rec- 
ord evidence,  properly  kept  in  accordance 
with  tbe  requirements  of  tbe  statute  In  the 
Secretary's  office,  shows  that  the  bill  In 
question  was  vetoed,  and  was  filed  within 
tbe  10  days  specified  In  tbe  Constitution, 
wltb  tbe  Governor's  objection.  No  compe- 
teat  evidence  having  been  introduced  to  con- 
tradict or  overcome  tbe  showing  thus  made 
by  tbe  records,  the  court  below  was  Justified 
In  holding  that  this  Partello  bill  did  not  be- 
come a  law,  and  In  refusing  to  issue  the 
writ  of  mandamus.  The  showing  made  by 
tbe  record  evidence  was  not  overcome  by  tbe 
Incompetent  oral  testimony." 

In  Weeks  v.  Smith,  81  Me.  538,  18  Atl.  325. 
where  the  Governor  had  first  signed  and  ap- 
proved the  bill  and  caused  It  to  be  carried  to 
tbe  office  of  the  Secretary  of  State,  aud  then 
recalled  and  vetoed  It,  tbe  court  rejected  oral 
testimony  and  held  that  the  record  in  tbe 
office  of  the  Secretary  was  concIuslv&    Tbe 
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conrt  said:  "The  relator  seeks  to  overturn  the 
solemn  record  that  stands  against  him,  by 
the  testimony  of  the  Oovemor's  private  sec- 
retary and  other  witnesses  (the  Gkivemor 
being  dead),  whose  evidence  la  supirased  to 
show  that  the  Governor  approved  the  act 
by  signing  it  and  leaving  it  upon  his  table 
in  the  executive  chamber  to  be  takoi  to  the 
Secretary's  office,  in  the  usual  course  of  busi- 
ness, where  it  was  taken  during  the  Govern- 
or's absence  at  dinner,  but  who,  upon  his 
return.  Immediately  called  for  the  act  and 
OR  the  same  day  returned  it  to  the  Senate 
with  his  veto.  Had  the  act  been  dellbo-ate- 
ly  deposited  in  the  Secretary's  office  by  the 
Governor,  it  is  not  to  be  presumed  that  the 
Secretary  of  State  would  have  surrendered  it 
and  allowed  it  to  have  been  taken  from  bis 
custody.  On  the  other  hand.  If  by  mis- 
take it  was  left  In  his  office  without  author- 
ity from  the  Governor,  it  could  hardly  be 
considered  as  the  deposit  of  a  document  in 
his  custody,  and  therefore  did  not  become  the 
record  of  a  statute  that,  If  lost  or  destroyed, 
could  be  declared  by  the  court  from  its 
Judicial  knowledge,  as  an  existing  law,  under 
the  doctrine  of  the  Case  of  the  Prince,  8 
Coke,  28.  •  •  •  The  act  In  question  has 
been  neither  lost  nor  destroyed,  but  is  now 
a  solemn  record  in  tlie  Secretary's  office, 
Bhowing  that  It  never  became  a  statute ;  and 
the  parol  testimony  relied  upon  to  establish 
a  lost  or  destroyed  record  is  Incompetent, 
inasmuch  as  in  seeking  to  set  up  a  lost 
record  it  flatly  contradicts  an  existing  one." 
The  clear  result  of  these  decisions  is  that 
where  tlie  Governor,  within  the  time  given 
bim  by  the  Constitution  for  the  approval 
or  disapproval  of  a  bill,  makes  a  record  In 
the  office  of  the  Secretary  of  State  of  his 
final  action,  that  record  Is  conclusive,  and 
cannot  be  impeached  by  oral  evidence  show- 
ing that  he  had  previously  taken  other  ac- 
tion In  disposing  of  the  bill.  The  final  de- 
posit of  the  bill  in  that  office,  bearing  the 
indorsement  and  signature  of  the  Governor, 
constitutes  such  a  record.  The  act  of  filing 
an  approved  bill  In  the  office  of  the  Secretary 
of  State  Is  manifestly  the  time  when  It  be- 
comes a  .law,  unless  the  Governor  fails  to 
return  it  within  the  time  given  him  for  con- 
sideration, in  which  case  It  becomes  a  law  at 
the  expiration  of  that  time.  If  that  be  not  so, 
how  is  the  Secretary  of  State  to  perform  his 
duty  of  preserving  and  certifying  the  exist- 
ence of  the  statutes?  There  Is  no  other 
means  for  him  to  ascertain  what  the  act  of 
the  Governor  Is  In  approving  or  disapproving 
a  bill  than  as  manifested  by  the  filing  of  the 
bill  in  the  Secretary's  office  with  his  ap- 
proval or  disapproval,  or  by  falling  to  re- 
turn It  within  the  time  required.  Surely  he 
is  not  presumed  to  know  and  take  cognizance 
of  hidden  acts  and  intentions  of  the  Governor, 
uor  is  be  Imund  to  inquire,  when  the  Govern- 
or flies  an  approved  or  disapproved  bill  in 


bis  office,  whether  or  not  the  executive  bad 
previously  taken  inconsistent  action  thereon. 
The  law  requires  the  Secretary  of  State  to 
"keep  a  full  and  accurate  record  of  all  the 
official  acts  and  proceedings  of  the  Governor," 
and  be  can  only  keep  a  record  of  those  acts 
and  proceedings  which  the  Governor  makes 
known  to  him  in  the  manner  provided  by 
law.  If  the  Governor  makes  known  to  him 
in  the  constitutional  manner  the  fact  of  his 
having  vetoed  a  bill,  he  is  not  presumed  to 
know  and  is  not  bound  to  take  notice  of 
the  fact  that  the  Governor  had  previously 
taken  other  action  on  the  bill  and  then 
changed  his  mind,  and  reversed  bis  deci- 
sion before  the  bill  left  his  possession. 

The  case  of  Field  v.  Clark,  143  U.  S.  649, 
12  Sup.  Ct  495,  S6  L.  EJd.  204,  Involved  an 
attack  upon  the  tariff  act  of  Congress  of 
1890,  and  an  attack  was  made  to  show  that 
the  enrolled  act,  as  attested  by  the  Vice 
President  and  Speaker  of  the  House  of  Rep- 
resentatives, as  approved  by  the  President, 
and  deposited  with  the  Secretary  of  State, 
omitted  an  important  section  contained  In 
the  act  when  it  was  enacted  by  the  two 
houses  of  Congress,  and  was  not  In  fact  the 
act  which  was  passed.  The  court  held  that 
the  enrolled  attested  act  was  conclusive  evi- 
dence of  the  enactment,  and  Mr.  Justice  Har- 
lan, in  delivering  the  opinion  of  the  court, 
said:  "The  signing  by  the  Speaker  of  the 
House  of  Representatives  and  by  the  Presi- 
dent Of  the  Senate,  In  open  session,  of  an  en- 
rolled bin.  Is  an  official  atte«)tatIon  by  the 
two  bouses  of  such  bill  as  one  that  has  pass- 
ed Congress.  It  is  a  declaration  by  the  two 
houses,  through  their  presiding  officers,  to 
the  president,  that  a  bill,  thus  attested,  has 
received  In  due  form  the  sanction  of  the 
legislative  branch  of  the  government,  and 
that  It  is  delivered  to  him  in  obedience  to 
the  constitutional  requirement  that  all  bills 
which  pass  Congress  sball  be  presented  to 
him;  and  when  a  bill  thus  attested  receives 
his  approval,  and  Is  deposited  In  the  public 
archives,  its  authentication  as  a  bill  that  has 
pass^  Congress  should  be  deemed  complete 
and  unimpeachable.  As  the  President  has 
no  authority  to  approve  a  bill  not  passed  by 
Congress,  an  enrolled  act  In  the  custody  of 
the  Secretary  of  State,  and  having  the  offi- 
cial attestation  of  the  Speaker  of  the  House  of 
Representatives,  of  the  President  of  the  Sen- 
ate, and  of  the  President  of  the  United  States, 
carries  on  its  face  a  solemn  assurance  by 
the  legislative  and  executive  departments  of 
the  government,  charged,  respectively,  with 
the  duty  of  enacting  and  executing  the  laws, 
that  It  was  passed  by  Congress.  The  respect 
due  the  coequal  and  independent  depart- 
ments requires  the  Judicial  department  to 
act  upon  that  assurance,  and  to  accept,  as 
having  passed  Congress,  ull  bills  authenti- 
cated In  the  manner  stated,  leaving  the 
courts  to  determine,  when  the  question  prop- 
erly arises,  whether  the  act  so  authenticated 
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is  In  conformity  with  the  Constitution."  It 
is  true  the  opinion  Just  quoted  from  la  based 
upon  the  doctrine  that  Journal  entries  of  the 
legislative  branch  of  the  government  cannot 
be  used  to  Impeach  the  enrolled  act,  and  this 
court  has  held  to  the  contrary  rule;  but  It 
establishes  uud  upholds  the  principle,  n-heth- 
er  the  journals  of  the  Legislature  may  be 
looked  to  as  controlling  or  not,  that  a  solemn 
record  of  tlie  co-ordinate  branch  of  govern- 
ment cunliot  be  Impeached  by  evidence  of 
less  dignity.  It  fully  establishes,  I  think, 
the  principle  that  a  bill  found  In  the  oflBce 
of  the  Secretary  of  State,  attested  by  the 
proper  indorsonient  of  the  Governor,  carries 
on  its  face  a  solemn  assurance  of  its  approv- 
al or  disapproval  by  that  olHcer,  which  is 
couiplete  and  unimpeachable.  The  Illinois 
court  liolds,  as  we  do,  that  journal  entries 
of  the  Legislature  control  the  enrolled  act; 
yet  they  hold,  in  the  cases  hereinbefore  cited, 
that  oral  testimony  cannot  be  accepted  to 
impeach  the  record  In  the  Secretary's  office  of 
the  action  of  the  Governor  upon  a  bill. 

But  it  is  said  in  the  majority  opinion  that 
the  acting  Governor  has,  in  his  veto  message 
and  proclamation,  brought  upon  the  record 
evidence  of  his  lack  of  power  to  veto  the 
bill  at  that  time,  and  has  thus  made  a  rec- 
ord of  equal  dignity  with  that  of  his  Indor*- 
ment  of  disapproval  on  the  bill;  in  other 
words,  that  his  veto  message  reciting  the 
fact  that  the  bill  had  previously  been  signed 
by  the  former  acting  Governor  bore  Its  death 
wound  on  Its  face.  I  do  not  think  so.  He  Is 
not  retiulred  to  state  in  his  veto  message  the 
facts  concerning  the  status  of  the  bill,  and 
he  did  not,  by  embodying  references  thereto 
In  the  message,  make  them  evidence  of  the 
facts  therein  recited.  He  Is  not  required  by 
law  to  state  whether  any  executive  action 
has  been  previously  taken  concerning  the 
bill,  nor.  In  this  instance,  that  the  bill  had 
previously  been  signed  by  his  predecessor, 
and  his  recital  of  that  fact  did  not,  In  my 
opinion,  make  record  evidence  of  Its  exist- 
ence. The  Constitution  merely  provides  that 
if,  after  the  Legislature  adjourns,  the  Govern- 
or disapprove  a  bill,  he  shall  "file  the  same 
with  his  objection,  In  the  office  of  the  Secre- 
tary of  State,  and  give  notice  thereof  by  a 
public  proclamation."  Const,  art.  6,  §  15. 
The  fact  that  his  predece.'ssor  had  previously 
signed  the  bill  was  not  an  "objection"  to  the 
bill,  nor  reason  for  the  veto.  Therefore  a 
recital  of  such  fact  formed  no  proper  part 
of  the  veto  message.  However,  if  we  accept, 
as  proper  evidence,  the  recitals  of  the  veto 
message,  I  do  not  think  It  is  sufficient  to 
overturn  the  record  of  his  disapproval,  or  to 
show  that  he  had  no  power  to  exercise  the 
veto.  The  message  only  recites,  in  that  par- 
ticular, that  the  acting  Governor  found  the 
bill  still  In  the  executive  office  when  he  as- 
sumed the  duties  of  the  office,  though  It  bad 
already  been  signed  by  his  predecessor.  The 
statement  Is  a  declaration  by  the  acting  Gov- 


ernor that  the  bin  was  still  In  the  possession 
of  the  executive  and  still  within  executive 
control.  It  would  be  precisely  the  same  if 
be  had  vetoed  the  bill  and  said  in  his  mes- 
sage: "I  signed  this  bill  yesterday  with  the 
intention  of  approving  It,  but  retained  it  in 
my  possession,  and  have  concluded  to  disap- 
prove and  veto  It,  which  I  now  do."  Would 
It  be  contended  for  a  moment  that  such  a 
declaration  as  that  in  a  veto  message  would 
"bear  its  death  wound  on  its  face"  and  nul- 
lify the  veto?    Surely  not 

There  must  of  necessity  be,  and  there  ia, 
some  polat  of  time  when  the  power  of  the 
executive  over  a  bill  ends  and  when  It  be- 
copies  a  law.  The  Gonstltutlon  has  plainly 
fixed  the  limit  of  time  during  which  the  ex- 
ecutive may  retain  a  bill  In  his  control,  and 
has  prescribed  what  shall  become  of  It  when 
bis  control  over  it  ceases.  Now,  as  long  as 
he  retains  physical  control  over  the  bill  by 
keeping  It  in  his  possession  during  the  period 
given  him  for  consideration,  he  reserves  his 
final  decision;  and  if,  after  having  signed 
the  bill,  he  still  retains  it  in  his  possession, 
his  power  over  it  is  complete.  I  think  it  is 
erroneous  to  say,  as  the  majority  have  said 
in  their  opinion,  that,  when  the  Governor 
signs  a  bill  with  tlie  Intention  of  approving 
It,  the  executive  power  has  been  exercised, 
and  Is  exhausted,  even  though  the  e.\ecutlve 
still  keeps  the  bill  in  bis  posession  and  re- 
tains dominion  over  it.  Such  a  rule  leads 
to  hopeless  confusion  and  uncertainty  In  the 
law,  for  that  which  might  appear  from  the 
record  to  be  the  final  action  of  the  executive 
iu  approving  or  disapproving  a  bill  might  be 
set  at  naught  by  proof  of  prior  inconsistent 
action  on  the  same  measm'e.  This  precise 
question  was  decided  by  the  Illiuois  court 
and  in  the  following  language:  "Under  the 
Constitution  the  Governor  has  10  days  with- 
in which  to  consider  a  bill  that  has  been  pre- 
sented to  him,  and  to  determine  whether  or 
not  he  win  approve  and  sign  it  or  veto  it. 
If  he  should  sign  the  bill  and  mark  It  ap- 
proved, he  would  have  a  right  to  reconsider 
his  act  and  erase  his  approval,  while  the  bill 
still  remained  under  his  control,  and  before 
the  expiration  of  the  lime  allowed  to  him 
by  the  Constitution  for  its  consideration." 
People  V.  McCuUough,  supra.  It  seems  to 
me  to  be  the  only  safe  guide,  in  determining 
whether  or  not  a  bill  has  or  has  not  received 
the  approval  of  the  executive,  to  accept  as 
conclusive  the  final  action  of  the  Governor 
as  reflected  by  the  record  thereof  made  In 
the  office  of  the  Secretary  of  State  In  the 
manner  and  within  the  time  prescribed  by 
law.  In  that  manner  and  place  alone  can  It 
appear  with  certainty,  so  that  all  may  see 
and  know,  and  where  the  Secretary  of  State 
may.  In  accordance  with  the  duty  imposed 
upon  him  by  law,  certify  Its  existence.  The . 
Supreme  Court  of  Maine,  In  the  case  herein- 
before cited,  has,  I  think,  declared  the  cor- 
rect rule  as  follows:  "The  signature  of  the 
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Governor  to  an  act  of  the  Legislature  Is  con- 
-clusive  evidence  of  executive  approval, 
ugainst  every  one  but  himself.  He  alone 
should  be  permitted  to  dispute  It,  and  only 
then  when  he  holds  control  of  the  act,  and 
before  he  shall  have  deposited  it  In  the  ar- 
chives of  the  State,  for  then  It  becomes  oper- 
ative as  expressing  the  legislative  will  In 
the  form  of  a  statute.  It  has  then  passed 
under  the  control  of  the  constitutional  offl- 
cer  whose  duty  It  is  to  'carefully  keep  and 
preserve  It' " 

The  views  of  the  majority  In  this  case  fall, 
I  think,  to  find  support  in  sound  reason,  and 
certainly  find  no  support  In  the  authorities. 
The  case  of  Marbury  v.  Madison  does  not 
bear  at  all  upon  the  question  Involved  in 
this  case.  The  act  of  the  President  in  ap- 
pointing Marbury  had  become  final  by  sign- 
ing the  commission  and  filing  It  with  the 
Secretary  of  State.  It  had  passed  entirely 
beyond  his  control,  and  nothing  remained 
for  him  to  do.  To  treat  that  case  as  an  au- 
thority supporting  the  views  of  the  majority 
Is  to  put  It  In  direct  conflict  with  numerous 
later  decisions  of  the  same  court,  esijeclally 
Field  V.  Clark,  supra.  I  prefer  to  follow  the 
lead  of  the  Illinois  and  Maine  courts  in  the 
cases  herein  cited,  which  are  absolutely  de- 
cisive of  the  question  before  us,  and  which  I 
think  establish  a  safe  and  sound  rule,  that 
is  consistent  with  that  respect  which  is  due 
from  one  of  the  co-ordinate  branches  of  the 
government  to  another.  Any  other  rule  leads 
to  confusion  and  uncertainty. 

HIODICK,  J.,  concurs  In  this  opinion. 


MURPHT  V.  CITIZENS'  BANE  OF  JUNC- 
TION CITY.* 

(Supreme  Court  of  Arkansas.     June  3,  19OT. 
On  Rehearing,  July  22,  1907.) 

1.  COUBTB— REC0BD&— COBBECTION— PbOOF. 

V  iS*'!  ^^°°^  *°  correct  a  record  of  a  case 
should  be  clear  and  unequivocal  to  the  effect 
that  the  written  memorial  does  not  reflect  the 
facts. 

2.  Save— Evidence. 

In  a  proceeding  to  correct  a  record,  evi- 
dence eramiaed.  and  held  to  show  ihat  the  rec- 
ord did  not  speak  the  truth. 

3.  Same— Notice  to  Parties. 

The  court  has  no  power  to  change  the  date 
ID  the  opening  order  of  court  without  reference 
to  whether  the  date  fixed  by  him  was  the  correct 
one  or  not,  and  no  change  should  be  made  in 
the  record,  after  long  lapse  of  time,  even  to 
make  it  speak  the  truth,  without  notice  to  the 
parties  in  interest  and  opportunity  to  be  heatd. 
fEd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
VOL  13,  Courta,  i  373.]  ' 

On  Rehearing. 

4.  Api»eai/—Becobd— Certification  of  Bvi- 
de.tcb  bt  stbnoabapher, 
Xestimony    copied   into  the   transcript,  on 
appeal  from  an  order  denying  a  motion  to  cor- 

'For  opIoloD  on  further  rehearing,  see  104  S.  W.  934.  I 


rect  the  record  and  certified  by  a  stenographpr 
as  follows:  "I  hereby  certify  that  tne  foregoing 
is  a  true  and  correct  transcript  of  the  evidence 
taken  by  me  in  shorthand  in  the  case  of  C.  P. 
McHen^  et  al..  Plaintiffs,  v.  Kl  Dorado  Lum- 
ber &  Planing  Mill  Co.,  Defendant,  taken  on 
January  28,  1907"— is  not  sufficiently  identified 
as  the  testimony  heard  on  the  motion  to  correct 
the  record,  and  where  there  is  nothing  to  show 

■  that  it  was  filed  and  made  a  part  of  the  record, 
and  no  authentication  of  it  in  a  bill  of  excep- 
tions, it  cannot  be  considered. 

I 

I 

I       -i^ppeal  from  Union  Chancery  Court;  E.  O. 
I  Maboney,  Cliancellor. 

Action  by  Guy  Murphy,  receiver,  against 
the  Citizens'  Bank  of  Junction  City.  From 
an  order  overruling  plaintiff's  motion  to 
correct  the  record,  he  appeals.  Reversed  and 
remanded. 
See  100  S.  W.  894:  102  S.  W.  607. 

The  appellant  filed  the  following  motion 
In  the  Union  chancery  court:  "Comes  Guy 
Murphy,  receiver,  and  moves  the  court  to 
amend  the  record  of  this  court,  as  follows: 
To  show  at  page  540  of  chancery  record  'F' 
that  on  January  24,  1905,  the  chancery  court 
adjourned  until  January  30,  1905,  Instead  of 
February  27,  1905,  as  now  appears.  To 
show  the  date  at  the  top  of  page  541  of 
said  record  to  be  January  30,  1905,  instead 
of.  February  27,  1905,  as  now  appears.  To 
show  the  date  at  top  of  page  542  to  be  JaU' 
uary  30,  1905,  instead  of  February  27,  1905, 
as  now  appears.  To  show  at  page  543  thai 
court  adjourned  on  January  30,  1905,  until 
February  6,  1905,  instead  of  February  28, 
1905,  as  now  appears.  To  show  the  date 
of  the  following  opening  order  on  said  page 
to  be  February  6,  1005,  instead  of  February 
28,  1905,  as  now  appears.  And  for  reason 
states  that  the  said  amendments  are  neces- 
sary to  make  said  record  speak  the  truth. 
That  said  records  did  speak  the  truth,  but 
were  afterwards  modified  and  changed  so 
as  to  appear  as  above  set  out  That  said 
alterations  are  due  to  misprisions  of  the  then 
clerk  of  this  court  Respectfully  submitted, 
Guy  Murphy,  Receiver,  By  R.  L.  Floyd,  At- 
torney." 

Appellant  Introduced  Mr.  Floyd,  his  attor- 
ney, who  testified  that  the  record  of  the 
chancery  court  (record  F)  showed  that  an 
erasure  had  been  made  In  the  date  of  the 
opening  order;  that  pages  540.  541,  542,  and 
643  showed  that  January  had  been  changed 
to  February,  and  that  on  page  542  the  date 
had  been  changed.  The  capital  "J"  can  be 
distinctly  traced,  also  the  figure  "3,"  while 
he  could  not  place  the  erasures  from  his 
own  recollection,  yet  by  various  memoranda 
that  were  made  before  there  was  any  ob- 
ject in  changing  the  record,  he  was  enabled 
to  testify  that  the  chancery  decree  was  ren- 
dered on  the  30th  of  January,  1905,  Instead 
of  February  27,  1005,  as  the  record  now 
shows.  The  decree  of  the  chancery  court  Is 
set  out  on  pages  541,  642,  and  543  of  the 
chancery  record  book  F.    One  reason  that  he 
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had  for  placing  the  date  January  80th  was 
that  he  had  a  distinct  recollection  of  sending 
a  checlc  for  |100  to  Jndge  Oeo.  W.  Hays  In 
pursuance  of  an  order  by  the  chancellor  for 
services  to  the  receiver.  He  sent  the  check 
on  the  day  follcwlng  the  day,  the  allowance 
was  made.  "The  allowance  was  not  made 
until  the  decree  was  made."  The  check  to 
Geo.  W.  Hays  for  $100  was  dated  January 
31,  1905;  signed:  "Guy  Murphy,  Receiver, 
by  R.  L.  Floyd,  Attorney."  The  Indorse- 
ment on  the  check  shows  that  it  was  paid 
February  4,  1905.  Witness  was  permitted 
to  use  this  check  to  refresh  his  memory,  and 
from  this  testified  as  above  as  to  the  day  the 
order  was  made  allowing  the  receiver  for 
services.  Witness  Floyd  further  testified 
that  he  brought  suit  in  the  circuit  court  for 
the  receiver  against  the  Citizens'  Bank  of 
Junction  City;  that  the  complaint  was  bas- 
ed on  the  chancery  decree,  the  date  of  which 
Is  now  in  controversy;  that  he  referred  to 
the  chancery  record  for  the  purpose  of  getting 
the  date  of  the  decree;  and  that  the  date  of 
that  decree  as  alleged  in  the  complaint  and 
amended  answer  in  the  law  case  was  Janu- 
ary 30th.  He,  after  refreshing  his  memory 
from  the  papers  In  the  law  case,  testified 
that  the  date  of  the  chancery  decree  was 
January  80,  1906.  Witness  testified  that- he 
had  occasion  to  look  at  the  date  of  the  chan- 
cery decree  several  times,  in  order  to  get 
the  date  in  another  case.  He  looked  at  the 
date  of  the  chancery  decree  especially  to  as- 
certain if  the  time  for  the  filing  of  the  tran- 
script In  the  Supreme  Court  bad  expired, 
and  he  did  not  remember  that  It  was  Janu- 
ary 30th  "from  pure  memory,"  but  that  one 
year  had  elapsed  from  the  date  of  the  chan- 
cery decree,  whatever  It  was.  W.  J.  PInson, 
who  was  the  clerk  of  the  chancery  court  at 
the  time  the  decree  was  entered,  and  who 
entered  same  on  the  record,  testified  that  on 
the  third  report  of  the  receiver,  which  was 
also  a  petition  to  be  allowed  to  make  a  dis- 
tribution of  funds,  there  was  an  indorse- 
ment as  follows:  "Allowed2— 0— 05" — which 
means  what  It  says.  He  further  says  he  did 
not  recollect  whether  the  order  was  made, 
did  not  know  whether  It  was  filed  In  open 
court  or  not.  "It  might  have  been  made, 
and  it  might  not  have  been."  It  was  "filed 
February  6th."  On  cross-examination  by 
appellee,  witness  testified  that  the  records 
speak  the  truth.  All  he  ever  wrote  speak  the 
truth.  He  testified  that  the  alleged  changes 
seemed  to  be  in  his  handwriting.  Sometimes 
in  writing  the  record  the  court  had  him  to 
change  the  date.  He  ordinarily  wrote  the 
dates  In  pencil,  "and  then  in  writing  them 
up.  If  I  changed  the  dates,  it  was  done  by 
order  of  the  court." 

Witness  testified  in  behalf  of  appellee  that 
in  hla  experience  as  chancery  clerk  he  never 
changed  a  record  unless  it  was  done  by  the 
order  of  the  court,  and,  finding  tliat  It  was 
not  the  proper  date,  was  never  accused  of 


such  a  thing  before.     In  the  rush  of  busi- 
ness, it  was  sometimes  two  or  three  day» 
before  he  could  put  up  the  record;  never  kept 
right  up.    It  was  sometimes  the  case  that  be 
would  not  get  the  dates  of  the  record  exact. 
That  happens  to  every  clerk.    He  was  pres- 
ent when  the  case  was  tried  before  Judge 
Mahoney.    The  court  said  he  would  allow 
$100  to  Judge  Hays,  and  there  was  no  ob- 
jection to  that.    The  court  had  the  matter 
of  the  chancery  decree  under  advisement  for 
some  time.    Two  or  three  days  of  chancery 
court  intervened  between  the  time  he  took 
the  matter  under  advisement  and  the  time 
the  decree  was  rendered.    On  cross-examina- 
tion by  appellant's  counsel,  Mr.  Floyd,  th» 
following  are  the  questions  and  answers: 
"Q.  Did  the  court  direct  yon  to  change  the 
records?    A.  I  don't  know.     Q.  You  know 
that  it  has  been  changed?    A.  No.    Q.  Look 
at  it    Can't  you  see  that  the  ink  entry  has- 
been  erased  and  a  pencil  entry  made?    A. 
Yes.    Q.  Isn't  that  a  diange?    A.  It  is.    Q> 
{When  was  it  made?    A.  I  presume  it  wa» 
made  at  the  time.     Q.  What  time?    A.  At 
the  time  of  the  transaction.    Q.  Yon  mean 
that  it  was  actually  February  2Tth,  and  yoa 
wrote  It  in  Ink  January  27th?    A.  I  do  not 
know  when  it  was.    Q.  Do  you  know  that 
the  pencil  writing  was  made  by  yourself* 
A.  I  think  I  wrote  that     Q.  Turn  to  pag» 
542.     Who  wrote  that?     A.  In  the  absence' 
of  any  one  else  having  authority,  I  will  say 
that  I  wrote  it    Q.  Do  you  remember  my- 
calllng  your  attention  to  the  fact  that  one 
year  had  elapsed  between  them?    A.  When? 
Q.  In  January,  1906?    A.  I  do  not  remember 
that    I  remember  that  the  lawyers  general- 
ly came  In  and  asked  about  the  time  of  the- 
transcripts.   Q.  I  asked  you  about  this,  didn't 
I?   A.  Yes,  I  suppose  you  did.    Q.  Don't  yoa. 
remember  that  I  said  to  you  that  the  time 
had  already  elapsed?    A.  No,  I  do  not     Q. 
Don't  you  remember  me  telling  you  that  there 
was  an  erasure?    A.  I  do  not  remember  yon: 
telling  me.     Q.  Did  I  ever  accuse  yon  of 
changing  the  record?    A.  You  did  by  this  pa- 
per."   After  the  examination  of  the  witness 
PInson   was   concluded,   the  record   reel  tea 
the  following:    "The  Court:    There  is  notb- 
Ing  in  this  question.    I  would  swear  that  he 
wrote  it,  if  I  bad  to  swear.    Mr.  Floyd:    You 
know  that  be  did  write  it?    The  Court:    X 
am  sure  he  did.   I  often  have  the  derk  change- 
the   records   from   the   opening  day  of   th» 
court  The  sherlfT  In  Little  Rock  never  walk» 
into  the  court  but  twice  a  year,  and  that  i» 
on  the  opening  days.    I  do  not  see  the  sense- 
in  this.     Write  the  motion  as  overruled." 

Copies  of  the  pages  of  the  chancery  rec- 
ord in  evidence  are  in  the  record.  Page  540 
shows  that  the  chancery  court  opened  Janu- 
ary 24,  1905,  and  adjourned  until  February 
27,  1905.  Page  641  shows  that  the  court 
opened  February  27,  1005.  There  follows 
on  this  page  and  page  542  the  decree  of  tbob 
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'Court  which  was  rendered  as  Indicated  by 
these  pages  Monday  February  27,  1905.  In 
the  decree  la  an  order  allowing  Geo.  W.  Haya 
4100  for  services  as  attorney  lor  the  receiver. 
At  the  conclusion  of  the  decree,  on  page 
S42,  IB  the  adjonming  order  to  Februiry  28, 
1905.  Page  543  shows  that  the  chancery 
<ourt  opened  February  28,  1906,  and  ad- 
journed to  March  4,  1905.  The  finding  and 
-decree  of  the  court  Is  as  follows:  "That  the 
«ald  chancery  record  F,  pages  540,  541,  542, 
«nd  543,  does  speak  the  truth  as  It  now 
stands,  and  that  the  proper  dates  of  the 
opening  of  said  court,  as  shown  on  said 
pages,  are  correctly  given,  and  that  said  rec- 
ord should  not  be  changed.  It  Is  therefore 
considered,  ordered,  and  adjudged  by  the 
court  that  the  motion  of  the  receiver  herein 
be,  and  the  same  Is  hereby,  overruled." 

R.  L.  Floyd,  for  appellant 

"WOOD,  J.  (after  stating  the  facts).  The 
testimony  shows  conclusively  that  the  date 
of  the  decree  of  the  chancery  court  In  con- 
troversy here  had  been  changed.  The  un- 
«ontroverted  evidence  also  is  that  the  origi- 
nal entry  of  the  date  was  in  ink,  and  that 
this  enti7  was  erased,  and  a  pencil  entry 
made.  The  original  record  showing  the 
-change  In  the  date  of  the  entry  and  In  what 
the  change  consisted  Is  not  before  the  court, 
lint  witness  Floyd  testified,  and  there  Is  no 
-contradiction  of  his  evidence,  that  "January 
lias  been  changed  to  February,"  and  that 
■^oa  can  distinctly  trace  the  capital  'J,' 
.and  also  trace  the  figure  '3.'"  In  other 
words,  the  undisputed  evidence  shows  that 
the  date  of  the  decree  was  first  written  In 
Ink  "January  3,"  something,  and  that  this 
-was  «ased,  and  the  date  as  It  now  appears 
In  the  record.  February  27, 1905,  was  entered 
In  pencil.  The  question  here  is,  did  the  orig- 
inal entry  of  the  date  In  January,  1905,  repre- 
sent the  true  date  of  the  decree,  or  was  the 
true  date  as  represented  by  the  pencil  entry 
of  February  27,  1905.  The  clerk  who  en- 
tered the  decree  testified  In  a  general  way 
that  "the  records  speak  the  truth,  and  all 
be  ever  wrote  speak  the  truth."  And  he 
also  testified  that  he  .ordinarily  wrote  the 
dates  In  pencil,  and  whenever  he  changed  the 
date  it  was  by  the  order  of  the  court,  and 
that  be  never  changed  a  record  unless  it 
was  by  order  of  the  court  after  finding  that 
it  was  not  the  proper  date.  But  he  also  tes- 
tified specifically  that  "the  ink  entry"  of 
the  date  of  tliis  decree  "had  been  erased  and 
a  pencil  entry  made,"  and  that  he  presumed 
the  change  was  made  at  the  time  of  the 
transaction,  but  that  he  did  not  know 
when  the  change  was  made.  This  evidence, 
while  it  shows  that  there  was  an  erasure  in 
tlie  date  of  the  decree  as  first  written,  and 
that  tlie  date  as  it  now  appears  was  written 
Instead  in  pencil,  does  not  show  when  the 
pencil  date  waa  -written  and  when  the  era- 


sure and  change  took  place,  and  whether  it 
was  on  the  date  of  the  entry  of  the  decree 
or  not.  On  the  contrary,  the  testimony  of 
the  witness  Floyd  is  direct  and  positive, 
after  refreshing  his  memory  from  memo- 
randa made  by  him  based  upon  the  date  of 
the  decree,  that  the  true  date  of  the  decree 
was  January  30,  1905,  Instead  of  the  date 
as  now  written,  February  27,  1905.  And  the 
testimony  of  Floyd  Is  so  corroborated,  clear, 
and  satisfactory,  and  supported  by  other 
evidence  in  the  record,  as  to  convince  us  be- 
yond a  reasonable  doubt  that  the  date  of  the 
chancery  decree  In  controversy  was  January 
30,  1905,  instead  of  February  27,  1905,  as 
now  written. 

The  record  shows  the  first  opening  order  of 
the  court  was  January  24,  1905.  If  court 
was  adjourned  on  that  day  till  January  30, 
1905,  and  the  decree  was  rendered  on  the 
latter  date,  and  court  adjourned  on  that 
date  tin  February  6,  1905,  as  Is  contended 
by  appellant,  then  the  record  entries  will  be 
consistent  with  the  testimony  of  the  clerk 
as  to  the  length  of  time  the  case  was  taken 
under  advisement,  and  also  with  his  testi- 
mony showing  that  the  report  of  the  receiver 
and  petition  to  make  distribution  was  filed 
and  allowed  February  6,  1905.  The  testi- 
mony of  the  clerk  tends  to  show  that  the 
case  was  taken  under  advisement  two  or 
three  days,  "some  days."  But  if  the  case 
was  submitted  January  24,  1905,  and  taken 
under  advisement  till  February  27,  1905, 
more  than  a  month  intervened.  Again,  if  the 
court  adjourned  from  January  24,  1905,  till 
February  27,  1906,  then  it  could  not  have 
made  an  allowance  of  a  petition  for  dis- 
tribution, as  the  clerk  shows  was  done,  on 
February  6,  1905.  Again,  If  the  true  date 
of  the  decree  had  been.  February  27,  1905, 
Instead  of  January  30,  1905,  it  Is  most  im- 
probable and  unreasonable  that  the  clerk 
would  have  first  written  January,  instead  of 
February,  and  that  he  would  have  first  writ- 
ten 30th  Instead  of  27th,  as  the  proof  shows 
conclusively  was  done.  It  frequently  hap- 
pens that  one  in  writing  from  habit  con- 
tinues to  write  the  last  month  or  year  for  a 
few  days  the  succeeding  year  or  month,  but 
It  would  be  most  unusual  and  unnatural  for 
one  to  enter  a  date  of  a  month  before  the 
month  arrives.  It  is  unreasonable  to  sup- 
pose, or  to  find  that,  if  the  decree  was  ren- 
dered the  25tb  of  February,  1905,  the  clerk 
should  have  first  written  It  the  30th  of 
January,  1905,  and  that  he  should  have  made 
the  mistake  three  times.  We  are  aware  that 
proof  to  change  and  correct  a  record  should 
be  clear,  decisive,  and  unequivocal  to  the 
effect  that  the  written  memorial  does  not  re- 
flect the  facts.  Foster  v.  Beidler  (Ark.)  96 
S.  W.  175;  Davenport  v.  Hudspeth  (Ark.) 
98  S.  W.  899;  Goerke  v.  Rodgers,  75  Ark.  72, 
86  S.  W.  837;  McGuigan  v.  Gaines,  71  Ark. 
614,  77  S.  W.  52. 
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We  so  regard  the  proof  here.  It  matters 
not  If  the  change  was  made,  as  the  clerk 
says,  by  the  order  of  the  court.  Parties  liti- 
gant have  the  right  to  see  that  the  record 
of  the  proceedings  In  their  causes  should 
reflect  the  facts,  "speak  the  truth."  The 
chancellor  was  In  error  In  supposing  that 
he  could  order  a  change  of  the  date  In  the 
opening  order  of  court  without  reference  to 
whether  the  date  fixed  by  him  was  the  cor- 
rect one  or  not.  The  dates  of  the  opening 
and  adjourning  orders  of  court  often  become 
most  Important  in  determining  the  rights 
of  parties,  and  the  court  cannot  change 
these  or  any  other  matters  occurring  In  due 
course  of  legal  proceedings,  contrary  to  the 
facts.  And  no  change  should  be  made  In  the 
record,  after  long  lapse  of  time,  even  to 
make  It  speak  the  truth,  without  notice  to 
the  parties  in  interest  and  opportunity  to  be 
heard. 

The  decree  of  the  court  refusing  to  grant 
appellant's  motion  to  have  the  record  of  the 
chancery  court  corrected  In  the  particulars 
named  therein  is  reversed,  and  the  cause  Is 
remanded,  with  directions  to  grant  the  re- 
lief sought.  Treating  the  record  corrected 
as  herein  directed.  It  results  that  the  appeal 
in  cause  numbered  6,247  was  not  taken  In 
time,  and  same  is  therefore  dismissed. 

On  Rehearing. 

No.  6.616  is  docketed  as  a  separate  case, 
but  It  Is  really  a  part  of  No.  6,247,  being  an 
appeal  from  an  order  of  the  chancery  court 
overruling  a  motion  to  correct  the  record  In 
a  case  that  had  been  appealed  from  that 
court  and  was  numbered  In  this  court  as 
No.  6,247.  The  opinions  formerly  delivered 
show  the  nature  of  the  proceedings.  When 
the  case  No.  6,616  was  decided,  there  was  no 
brief  filed  on  bcbnif  of  the  appellee,  and  our 
attention  was  not  directed  to  a  defect  In  the 
record  which  was  unobserved  by  us.  On 
motion  for  reconsideration,  counsel  for  ap- 
pellee makes  an  afiSdavlt  setting  forth  the 
reasons  why  no  brief  was  filed  when  the  case 
No,  6,616  was  originally  considered.    These 


reasons  are  satisfactory  to  a  majority  of  the 
Judges,  and  we  take  up  and  consider  now, 
on  motion  for  rehearing,  the  questions  pre- 
sented for  the  first  time  for  appellee  the 
same  as  we  would  have  done  had  the  matter 
been  called  to  our  attention  In  the  first  hi- 
stance. 

The  decree  and  final  order  of  the  court  re- 
fusing to  correct  the  record  on  the  motion  of 
appellant  recites  that:  "The  same  Is  sub- 
mitted on  the  deposition  of  Geo.  W.  Hays, 
the  testimony  of  R.  L.  Floyd  and  W.  J.  Pin- 
son,  and  pages  540,  541,  542,  and  543  of  chan- 
cery record  F  of  Union  county  chancery 
court.  And  the  court,  after  considering  all 
the  evidence  herein  and  being  fully  advised 
In  the  premises  finds,"  etc.  This  recital 
shows  that  the  testimony  of  witnesses  was 
heard  In  the  cause,  not  In  the  form  of  dep- 
ositions. There  Is  copied  Into  the  trans- 
cript what  puri)orts  to  be  this  testimony  tak- 
en down  by  a  stenographer  and  afterwards 
reduced  to  longhand  by  her  and  certified  to 
as  follows:  "I  hereby  certify  that  the  fore- 
going Is  a  true  and  correct  transcript  of  the 
evidence  taken  by  me  In  shorthand.  In  the 
case  C.  P.  McHenry  et  al.,  plaintiffs,  v.  EI 
Dorado  Lumber  &  Planing  Mill  Co.,  defend- 
ant, taken  on  January  28,  1007.  May  Craig." 
But  this  docs  not  identify  the  testimony  as 
that  heard  by  the  chancellor  in  the  motion 
pending  before  him  to  correct  the  record. 
There  is  nothing  to  show  that  this  testimony 
was  ever  filed  and  made  a  part  of  the  record 
In  the  cause.  There  Is  no  authentication  of 
same  In  a  bill  of  exceptions  under  the  hand 
of  the  chancellor,  or  In  any  other  way,  and 
■n'e  cannot  consider  It.  The  case  Is  ruled  by 
Beecher  v.  Beecher  (opinion  handed  down 
July  l.").  1007)  104  8.  W.  156,  and  by  other 
cases  there  cited. 

We  must  presume,  In  the  absence  of  all 
the  evidence  upon  which  the  decree  was  bas- 
ed, that  It  was  correct. 

The  motion  for  reconsideration  is  therefore 
granted,  the  cause  (No.  6,247)  Is  reinstated, 
and  the  decree  of  the  chancellor  Is  reversed 
for  the  reasons  stated  In  the  opinion  hereto- 
fore rendered. 
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GATES  et  al.  t.  THOMPSON. 

(Supreme  Court  of  Arkansas.     July  15,  1907.) 

Adverse  Possession— Colob  of  Titi*— Con- 
STRUcnvK  Possession. 

Actual  posgession  of  a  tract  of  land  under 
a  deed  thereof,  which  also  included  part  of  an 
adjacent  tract,  does  not  constitute  constructive 
possession  of  such  adjacent  tract  so  as  to  start 
the  statute  of  limitations  against  the  owner 
thereof. 

[E!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  1,  Adverse  Possession,  |  679.1 

Appeal  from  Dallas  Chancery  Court;  B.  O. 
Mahoney,  Chaocellor. 

Action  to  quiet  title  by  A.  H.  Gates  and 
others  against  John  Thompson.  From  a 
Judjciueut  refusing  relief  to  either  party, 
plaintiffs  appeal.  Reversed,  with  au  order 
that  title  In  plaintiffs  to  the  laud  claimed  by 
them  be  quieted,  and  for  such  further  pro- 
ceedings as  may  be  proper  to  determine  the 
amount  aud  value  of  timber  cut  by  defend- 
ant 

Jacob  Stover  was  the  owner  of  a  triangu- 
lar tract  of  laud  lying  In  Dallas  county,  and 
nortli  and  west  of  the  Cotton  Belt,  or  St. 
Louis  Southwestern  Railway.  This  tract 
contained  about  seven  acres  of  land.  'In  1884 
Stover  sold  and  intended  to  convey  about 
2',M  acres  from  the  east  end  of  this  strip  of 
land  to  Emmett  Douglas.  In  1885  he  sold  and 
conveyed  the  remainder  of  the  tract,  about 
41^  acres,  to  D.  R.  Weyand,  a  brother-in-law 
of  Douglas.  The  situation  and  description  of 
the  two  tracts  can  be  better  understood  by 
the  following  plat: 
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By  a  mistake  in  the  description  of  the  land 
In  the  deed  from  Stover  to  Douglas,  the  deed 
was  made  to  include,  not  only  the  laud 
which  Stover  sold  to  Douglas,  but  nearly  all 
of  that  which  Stover  afterwards  conveyed  to 
Weyand.  This  mistake  was  caused  by  the 
fact  that  the  surveyor  who  surveyed  the 
land  sold  by  Stover  to  Douglas  used  a  chain 
only  two  rods  long,  or  one-half  length  of 
ordinary  surveyor's  chain,  but  in  describing 
the  land  be  called  the  one-half  chain  a  chaiu, 


and  this  mistake  was  carried  into  the  deed. 
Douglas  took  actual  possession  of  the  214 
acres  bought  by  him  and  improved  It  Wey- 
and did  not  take  actual  possession  of  his 
tract,  but  paid  taxes  on  it  until  January, 
18SJ),  when  he  sold  and  conveyed  it  to  A.  J. 
Gates  and  J.  D.  Dunn.  Dunn  died  in  180a 
Gates  and  Dunn  and  the  heirs  of  Dunn  after 
his  death  have  paid  taxes  on  the  land 
since  the  purcliase  from  Weyand,  with  the 
exception  of  one  year,  when  by  oversight 
ta.xes  were  not  paid.  lu  1904  Douglas  sold 
and  conveyed  the  2.^1  acres  purchased  by  him 
from  Stover  to  John  A.  Thompson.  In  exe- 
cuting the  deed  he  copied  the  description  of 
the  land  contained  in  the  deed  of  Stover  to 
blm  and  repeated  the  mistake' made  in  that 
deed,  thus  conveying  more  land  than  he  In- 
tended to  convey.  But  Thompson  was  noti- 
fied at  the  time  he  purchased  that  the  tract 
did  not  Include  the  Gates  &  Dunn  land.  In 
fact  although  the  metes  and  bounds  set  out 
In  the  deed  include  part  of  that  tract  that 
was  the  result  of  a  pure  mistake,  and  the 
deed  states  the  quantity  of  land  conveyed  to 
Thompson  to  be  2i^  acres  more  or  less.  As 
the  description  in  the  deed  to  Thompson  in- 
cluded most  of  the  Gates  &  Dunn  land, 
Thompson  after  his  purchase  set  up  a  claim 
to  that  tract  also.  Thompson,  Gates,  and 
the  widow  and  heire  of  Dunn  brought  this 
suit  in  equity  agaiiist  Thompson  to  quiet 
their  title  to  the  land  purchased  from  Wey- 
and. Thompson  filed  an  answer  in  wliich  he 
claimed  title  to  the  land  by  virtue  of  the  con- 
veyances from  Stover  to  Douglas  and  from 
Douglas  to  him,  and  also  by  adverse  posses- 
siou,  and  he  asked  that  the  complaint  be  dis- 
missed and  that  his  title  be  quieted. 

On  the  hearing  the  chancellor  refused  to 
grant  any  relief  to  either  of  the  parties,  and 
gave  Judgment  accordingly.  The  plaintiffs 
appealed. 

T.  B.  Morton,  for  appellants.  Thos.  W. 
Hardy,  for  appellee. 

RIDDICK,  J.  (after  stating  the  facts). 
Tills  Is  a  controversy  over  the  title  to  a  small 
tract  of  land  containing  about  4  or  4%  acres. 
Tliere  is  practically  no  dispute  as  to  the 
facts.  They  are  clearly  established  by  the 
evidence.  The  substance  of  the  matter  is 
that  Douglas  purchased  2V4  acres  of  land 
from  Stover.  Stover  afterwards  sold  4',{. 
acres  adjoining  this  Douglas  land  to  Wey- 
and. By  mistake  In  executing  the  deed  to 
Douglas,  Stover  conveyed  more  land  than  he 
intended,  and  thus  included  in  the  Douglas 
deed  a  part  of  the  tract  afterwards  sold  to 
Weyand.  But  Douglas,  though  he  took  ac- 
tual possession  of  the  2\U  or  2%  acres  that 
he  purchased,  never  claimed  any  part  of  tl:e 
Weyand  tract.  After  holding  this  2V2  acres 
of  land  for  nearly  20  years,  Douglas  in  lUOl 
sold  it  to  Thompson,  aud  in  executing  a  deed 
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to  Thompson  copied  the  description  of  the 
land  contained  In  the  deed  from  Stover  to 
Douglas  and  thus  repeated  the  mistake  con- 
tained in  the  description  of  the  land  In  that 
deed.  Thompson  now  claims,  not  only  the 
2%  acres  he  purchased  from  Douglas,  but 
the  portion  of  the  Weyand  tract  contained  In 
that  deed.  But  the  facts  show  that  bis  claim 
has  no  legal  basis  upon  which  to  rest.  He 
was  notified  at  the  time  he  purchased  from 
Douglas  that  the  tract  contained  a  little  over 
2%  acres,  and  that  It  did  not  Include  the 
Dunn  &  Gates  land.  The  deed  from  Douglas 
to  him  states  the  number  of  acres  conveyed 
to  be  "2i<^  acres  more  or  less."  Stover  and 
Douglas  both  testify  that  there  was  no  In- 
tention to  sell  Douglas  more  than  the  2% 
or  2%  acres  of  which  he  afterwards  took 
possession.  Douglas  states  that  he  never  at 
any  time  claimed  any  part  of  the  land  sold  by 
Stover  to  Weyand  and  now  owned  by  plain- 
tiffs, and  did  not  Intend  to  convey  It  to 
Thompson.  As  Douglas  always  recognized 
the  title  of  the  plaintiffs  to  this  land,  there 
could  not  have  been  any  adverse  possession 
of  the  land  on  bis  part 
This  salt  was  commenced  asainst  Thomp- 


son In  less  than  a  year  after  he  purchased 
from  Douglas,  so,  if  we  concede  that  bis 
possession  was  adverse  to  the  plaintiffs,  it 
could  not  affect  the  title.  But  as  we  under- 
stand the  facts,  while  Douglas  took  actual 
possession  of  the  PA  seres  of  land  which  he 
purchased,  yet  neither  he  nor  Thompson  have 
ever  bad  actual  possession  of  any  part  of  the 
Weyand  tract,  and  for  this  reason,  even  if 
he  had  claimed  this  land  under  his  deed,  his 
possession  of  land  owned  by  blm  would  not 
have  been  notice  to  the  owners  of  the  Wey- 
and tract  that  he  claimed  that  also,  and 
would  not  have  started  the  statute  of  lim- 
itation against  them.  St.  L.,  I.  M.  &  S.  R. 
Co.  V.  Moore,  103  8.  W.  1136;  Haggart  v. 
Ranney,  73  Ark.  344,  84  S.  W.  703.  Thomp- 
son can  claim  nothing  as  an  Innocent  pur- 
chaser, for  the  facts  show  that  he  was*  noti- 
fied at  the  time  of  the  purchase  from  Doug- 
las that  the  tract  be  purchased  did  not  In- 
clude the  land  claimed  by  plaintifts. 

Judgment  reversed,  with  an  order  that  ti- 
tle of  plaintiffs  to  the  land  claimed  by  tibem 
be  quieted,  and  for  such  further  proceedings 
as  may  be  proper  to  determine  the  amount 
and  value  of  timber  cat  by  defmdant 
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SUDERMAN-DOL80N  00.  ▼.  ROQEIRS. 

(Coart  of  Civil  Appeals  of  Tezaa.    June  21, 
1907.) 

1.  Pbiucipai.  ard  Aoint— Ratiiioatioii  or 
Agent's  Act. 

Where  defendant  did  not  know  that  ita 
agent  had  aereedj  as  part  of  the  consideration 
for  the  nse  of  plaintiff's  premises,  to  employ  him 
as  a  physician  nntil  after  the  lease  had  expired 
and  the  premises  had  been  abandoned,  it  cannot 
be  held  to  liave  ratified  hia  act  in  malting  the 
agreement. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol  40,  Principal  and  Agent,  S  627.] 

2,  SamB— AonON— BJVIDENOJl— StJFnOIENCT. 

Evidence  held  insnfBcient  to  raise  an  issne 
aa  to  defendant's  agent's  authority  to  employ 

{>laintiS  aa  a  physician  in  part  consideration  for 
ts  ose  of  premises,  or  an  issue  as  to  defendant's 
liability  on  such  agreement,  on  the  ground  it 
ratified  the  agent's  act 

5.  Damages— Debtruotioh  of  Growing  Crop 
— Mkaburb. 

The  general  measure  of  damages  for  the 
destmction  of  a  growing  crop  is  its  market  val- 
ue at  the  time  of  destruction ;  the  value  being 
fixed  by  what  it  would  have  been  worth  in  the 
market  had  it  matured,  less  the  cost  of  culti- 
vating, harvesting,  and  marketing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  {5  273-277.] 

4.  Save. 

Where,  in  an  action  for  the  destmction  of 
a  growing  crop,  the  evidence  showed  there  was 
a  market  value  therefor,  it  was  error  to  submit 
an  issue  as  to  the  reasonable  value  of  the  crop. 

6.  EviDBNCE  —  Parol  —  Varying    Wbitiho— 
Admibbibilitt. 

Parol  evidence  is  inadmissible,  in  the  ab- 
sence of  allegations  of  fraud  or  mistake,  to  show 
that  a  farm  was  not  included  in  a  lease,  where 
the  written  lease  expressly  states  that  the  entire 
premises,  including  the  farm,  were  let. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  20,  Evidence,  f  1737.] 

A.  Bamx. 

The  mle  barring  parol  testimony  to  vary  a 
writing  does  not  prevent  a  party  to  a  contract 
or  lease  from  showing  by  parol  the  true  consid- 
eration, and  if  defendant's  agent  had  authority 
to  employ  plaintiff  as  a  physician,  or  the  em- 
ployment was  ratified  as  a  part  of  the  considera- 
tion of  a  lease,  it  could  be  shown  by  parol, 
thoogh  the  contract  recites  a  money  considera- 
tion only. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  ~ ~~~   ^ 


Evidence,  S!  1920,  1922.] 


Appeal  from  Liberty  County  Court;  T.  O. 
Crane,  Judge. 

Action  by  J.  F.  Rogers  against  the  Suder- 
man-Doison  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

Stevens  &  Pickett,  tor  appellant  Marshall 
&  liarsball,  for  appellee. 

PLBASANTS,  J.  Appellee  brought  this 
niit  against  appellant,  a  priyata  corporation 
chartered  under  the  laws  of  this  state,  to 
recover  damages  for  the  breach  of  a  rental 
contract  alleged  to  have  been  made  by  ap- 
pellant, acting  tbrongb  Its  duly  authorized 
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agent,  A.  A.  Kelly.  The  petition  alleges.  In 
substance,  that  on  the  1st  daV  of  April,  1906, 
plaintiff  rented  to  defendant  for  the  use  and 
occupancy  of  the  workmen  and  teams  em- 
ployed by  it  In  the  construction  of  a  railroad 
through  Liberty  county,  known  as  the  "Beau- 
mont, Sour  Lake  &  Western  Railroad,"  cer- 
tain premises  In  said  county  known  as  the 
"Berryhlll  farm";  that  by  the  terms  of  said 
rental  contract  defendant  was  given  the 
right  to  the  use  and  possession  of  the  dwell- 
ing house,  bam,  and  stable  lot  on  said  prem- 
ises for  a  time  of  2%  months,  and  plaintiff 
expressly  reserved  the  right  to  cultivate  the 
farm  upon  the  premises  during  said  occu- 
pancy of  the  remainder  of  the  premises  by 
defendant;  that  as  consideration  for  the  nse 
of  the  premises  so  let  to  defendant  It  agreed 
and  promised  to  give  plaintiff,  who  Is  a 
physician,  all  of  the  medical  practice  requir- 
ed by  the  employes  of  defendant  during  the 
construction  of  said  railroad  through  Liberty 
county,  and  guaranteed  to  plaintiff  that  the 
value  of  said  practice  to  him  would  not  be 
less  than  $160  per  month,  and  promised  to 
reserve  each  month  from  the  wages  earned 
by  its  employes  the  amount  so  guaranteed  to 
plaintiff  and  pay  same  to  him;  that  plaintiff 
delivered  possession  of  thb  rented  premises 
to  defendant,  and  it  enjoyed  the  use  and 
occupancy  o£  same  In  accordance  with  said 
contract,  but  that  defendant  failed  and  re- 
fused to  comply  with  Its  agreement  to  give 
plaintiff  the  medical  practice  required  by 
said  employes,  and  has  only  paid  plaintiff  for 
medical  services  rendered  by  him  during  a 
portion  of  the  month  of  April,  1907;  that  by 
reason  of  defendant's  breach  of  said  con- 
tract plaintiff  has  lost  the  sum  of  $150  per 
month  for  the  months  of  May,  June,  Jiuy, 
August,  and  September,  1906,  aggregating  the 
sum  of  1750;  that  defendant,  in  further  dis- 
regard and  violation  of  its  said  contract,  al- 
lowed Its  employes  to  tear  down  the  fence 
around  the  farm  upon  said  premises,  and  to 
turn  the  teams  used  by  them  into  said  farm, 
and  thereby  destroyed  the  crop  which  was 
being  grown  thereon  by  plaintiff,  and  which 
at  the  tim4  It  was  so  destroyed  was  of  the 
value  of  $225.  The  prayer  of  the  petition  Is 
for  the  recovery  of  said  sums  of  $750  and 
$225.  The  defendant  answered  by  general 
and  special  exceptions  and  general  denial, 
and  specially  pleaded  that  the  contract  un- 
der which  it  rented  from  plaintiff  the  prem- 
ises described  in  plaintiff's  petition  was  in 
writing,  and  that  the  consideration  for  the 
use  of  said  premises,  as  shown  by  said  con- 
tract was  $60,  which  amount  it  had  paid 
plaintiff,  and  that  under  said  contract  the 
whole  of  the  premises,  Including  the  farm, 
were  let  to  defendant,  and  it  was  therefore 
not  liable  to  plaintiff  for  any  Injury  to  any 
crop  that  may  have  been  planted  by  him 
on  said  farm.  There  was  a  Jury  trial  In  the 
court  below,  and  verdict  and  Judgment  was 
rendered  in  favor  of  plaintiff  for  $460  on  his 
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claim  for  (ISO  per  month  under  tfie  contract, 
and  the  further  sum  of  9100  as  compensation 
for  the  crop  destroyed  by  the  defendant 

Tbe  evidence  shows  that  appellant  rented 
from  appellee  the  premises  described  In  tbe 
petition,  and  occupied  and  used  same  for  the 
housing  and  accommodation  of  the  men 
and  teams  employed  in  the  construction  of 
the  railroad  before  mentioned,  from  about 
April  1  to  June  16,  1900.  Appellee  testified 
that  be  did  not  rent  appellant  the  field,  but 
only  rented  the  house  and  yard  and  the  barn 
and  stable  lot;  that  he  had  rented  tbe  place 
himself  for  tbe  year  1906  for  $65,  and  that 
appellant's  agent,  Kelly,  agreed  to  pay  him 
the  |G5  for  the  use  of  the  bouse  and  bam, 
with  yard  and  lot  connected  therewith.  He 
further  testified  as  follows:  "He  [Kelly] 
also  told  me  that  I  could  have  the  practice 
for  all  tbe  men  who  had  worked  there  on 
the  contract  building  tbe  road,  and  that  be 
would  have  from  100  to  600  men  at  work 
all  the- time,  and  that  they  would  pay  me  50 
cents  per  man  per  month  for  my  work,  and 
that  I  could  get  this  50  cents  per  man  per 
month  from  the  1st  of  April  to  the  1st  of 
October,  and  maybe  to  the  1st  of  December, 
and  that  he  would  guarantee  it  to  be  $150 
per  month  during  that  time,  and  then  I 
agreed  to  rent  him  my  place  on  those  terms, 
and  the  contract  was  to  last  from  the  1st  of 
April  to  the  1st  of  October,  1906.  I  knew 
that  they  had  working  for  them  during  that 
time  from  300  to  400  men,  and  I  was  to  get 
50  cents  per  man  per  month,  and  had  an 
agreement  with  Mr.  Kelly  to  pay  me  tbe 
certain  amount  of  $150  per  month.  I  went  to 
work,  and  worked  abont  two  weeks,  and  me 
and  Mr.  Kelly  both  were  discharged,  or  may- 
be I  worked  three  weeks,  and  after  a  while 
they  send  me  a  check  for  $36.  I  worked 
for  them  under  that  contract,  and  they  paid 
me  $30  by  a  check  signed  by  the  Sudcrman- 
DoJson  CJompany.  I  stopped  working  for  tbe 
Suderman-Dolson  Company,  because  I  waB 
notified  that  I  and  Mr.  Kelly  were'  both  dis- 
charged from  the  serrlce  of  this  company." 
Appellee  further  testified  that  he  only  made 
one  contract  with  appellant  for  tbe  rent  of 
the  premises,  and  that  said  contract  was  not 
in  writing. 

The  appellant  Introduced  In  evidence  tbe 
tbe  following  written  contract:  "April  6tli, 
1906.  I,  John  T.  Rogers,  for  and  in  con- 
sideration of  sixty  dollars  paid  to  me  by  the 
Suderman-Dolson  Company,  of  Houston, 
■which  is  hereby  acknowledged,  do  hereby 
lease  my  place.  Including  farm,  all  buildings, 
outhouses,  and  Inclosures,  to  the  said  Snd- 
erman-Dolson  Company,  for  tbe  term  of 
eight  months,  or  until  they  shall  complete  the 
work  of  constructing  tbe  Beaimiont,  Sour 
Lake  &  Western  Railway.  The  place  rented 
and  above  mentioned  Is  my  home  place,  and 
Is  known  as  tbe  'Berryblli  Place.'  Liberty 
county,  Texas.  J.  P.  Rogers.  Witness:  C. 
E.  Stephens."    0.  E.  Stephens,  whose  name 


is  subscribed  to  this  contract  as  a  witness, 
testified  for  appellant  that  he  was  present 
and  saw  appellee  sign  the  sama  In  regard 
to  tbe  execution  of  this  contract  appellee  tes- 
tified: "I  never  signed  that  contract  I 
never  saw  anything  like  It  in  my  life.  I 
signed  that  receipt  for  $38.  That  Is  tbe  $38, 
with  $6  deducted  as  a  commissary  account 
I  recognize  my  signature  on  that  receipt,  but 
I  don't  know  anything  abont  that  one  on  the 
contract  I  might  have  signed  it  but  I  didn't 
sign  it  to  that  kind  of  a  contract  The  signa- 
ture on  there,  they  put  it  on  there.  I  never 
signed  any  such  contract  as  this  to  my  recol- 
lection. That  signature  on  tbe  contract  looks 
very  much  like  mine.  They  might  have  chan- 
ged the  writing  on  that  paper.  I  wouldn't 
swear  that  the  signature  on  it  Is  mine.  I 
will  not  swear  that  It  Is  not  mine.  It  looks 
like  my  signature.  I  would  not  swear  that 
It  is,  or  Is  not  my  signature."  Appellee  tes- 
tified that  Kelly  paid  him  $60  for  the  rent  of 
tbe  premises. 

Other  witnesses  for  plaintiff  testified  that 
Kelly  agreed  as  a  part  consideration  for  the 
nse  of  tbe  premises  to  employ  appellee  as  the 
regular  physician  for  the  workmen  of  ap- 
pellant engaged  In  the  construction  of  tbe 
railroad,  and  guaranteed  that  he  would  re- 
ceive as  much  as  $150  per  month  for  his 
services  as  such  physician.  Kelly  was  an 
employ^  of  appellant,  and  was  the  foreman 
In  charge  of  the  work  of  constructing  the 
Beaumont  Sour  Lake  ft  Western  Railroad 
through  Hardin  county;  appellant  having 
the  contract  for  the  construction  of  said  road. 
He  employed  the  men.  to  perform  the  labor 
necessary  in  the  construction  of  the  road,  and 
paid  them  the  wages  fixed  by  appellant,  and 
had  general  supervision  and  control  over  tbe 
men  and  the  work.  He  was  not  authorized 
by  the  appellant  to  employ  a  physician  for 
the  men  engaged  in  the  work,  and  the  appel- 
lant company  had  not  followed  the  practice 
of  employing  a  physician  for  Its  laborers  and 
of  deducting  from  the  wages  of  the  laborers 
any  sum  per  month  for  payment  of  a  physi- 
cian's salary.  As  soon  as  the  company  learn- 
ed that  appellee  was  claiming  that  Kelly  had 
employed  him  as  a  physician  and  bad  agreed 
to  retain  a  portion  of  tbe  wages  of  the  labor- 
ers to  pay  bim  a  monthly  salary,  it  notified 
appellee  that  Kelly  had  no  such  authority  and 
that  it  would  not  be  bound  by  such  contract, 
and  also  discharged  Kelly  from  its  service. 
This  discovery  was  not  made  by  appellant 
until  it  received  tbe  pay  rolls  for  the  month 
of  April,  from  which  it  appeared  that  some 
of  its  employes  had  been  charged  60  cents 
a  piece  as  medical  fees  to  be  paid  appellee. 
The  sum  so  deducted  from  the  wages  of  the 
laborers  amounted  to  $38,  and  this  sum  was 
paid  appellee.  Tbe  manager  of  appellant 
company  testified  that  the  $38  was  turned 
over  to  appellee,  because  tbe  company  was 
occupying  bis  house  and  did  not  want  any 
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trouble  wltb  him,  and  that  the  money  waa 
not  paid  back  to  the  men  from  whom  Kelly 
had  collected  it  There  Is  no  eTidence  that 
appellee  ever  informed  any  of  appellant's 
ofBcera  or  agents  that  Kelly  bad  agreed  as 
consideration  for  the  use  of  said  premises  to 
pay  bim  $150  per  month,  or  had  employed 
him  for  any  definite  time ;  and  appellant's 
manager  testified  that  appellant  had  no  no- 
tice of  such  claim  by  appellee  until  this  suit 
was  brought 

Appellant  presents  numerous  assignments 
of  error,  but  we  deem  it  unnecessary  to  dis- 
cuss any  of  them  in  detail.  We  do  not  think 
the  issue  of  authority  in  Kelly  to  make  the 
contract  sued  on  is  raised  by  the  evidence, 
and  the  issue  of  the  liability  of  appellant  on 
such  contract  on  the  ground  that  it  had  rati- 
fied the  act  of  Kelly  in  making  the  contract 
is  not  raised,  either  by  the  pleadings  or  the 
evidence.  There  is  no  question  of  Kelly's 
authority  to  rent  the  premises,  and  If  appel- 
lant, with  knowledge  of  the  fact  that  he  had 
agreed  as  part  of  the  consideration  for  the 
use  of  said  premises  to  employ  appellee  and 
pay  him  the  $150  per  month,  continued  to 
use  the  premises,  It  might  be  held  to  have 
ratified  the  contract;  but  the  evidence  is 
undisputed  that  appellant  did  not  know  that 
racta  agreement  had  been  made  until  after 
the  term  of  the  lease  had  expired  and  the 
premises  had  lieen  abandoned,  and  it  Is  well 
settled  that  one  cannot  be  held  to  have  ratified 
the  unauthorized  act  of  bis  agent,  unless  at  the 
time  he  does  the  act  from  which  ratification 
is  sought  to  he  Implied  he  had  full  knowledge 
of  all  the  facts.  Bank  v.  Jones,  18  Tex.  824 ; 
Jones  V.  Ford,  60  Tex.  132 ;  Ethridge  v.  Price, 
73  Tex.  697,  11  S.  W.  1039.  The  court  sub- 
mitted the  Issue  of  ratification  to  the  Jury, 
and  appellant,  under  an  appropriate  assign- 
ment complains  of  the  charge  on  this  ac- 
count As  we  have  before  stated,  we  do  not 
think  the  Issue  of  ratification  was  raised  by 
the  evidence,  nnd  It  should  not  have  been 
submitted  to  the  Jury. 

Upon  the  Issue  of  appellee's  claim  for  dam- 
ages the  trial  court  Instructed  the  jury  as 
foltows:  "And  if  you  find  for  plaintiff  on 
tbe  Issue  of  destruction  of  crops,  as  Is  alleged 
by  plaintiff,  you  wllj  assess  his  damages  at 
the  reasonable  value  said  crops  would  have 
beoi  worth,  if  the  same  had  matured,  less 


the  work  and  expense  of  cultivating  and  har- 
vesting the  same,  allowing  reasonable  amounts 
thereof,  and  not  more."  The  crop,  for  the 
destruction  of  which  damages  are  sought  to  be 
recovered  by  appellee,  consisted  of  com,  cane, 
millet,  potatoes,  and  other  garden  truck.  The 
general  measure  of  damages  for  the  destruc- 
tion of  a  growing  crop  Is  Its  market  value  at 
the  time  of  its  destruction,  and  this  value  is 
fixed  by  what  it  would  have  been  worth  in 
the  market,  had  it  matured,  less  the  costs  of 
cultivating,  harvesting,  and  marketing.  The 
evidence  shows  that  there  was  a  market  vaius 
for  the  corn  and  potatoes,  and  It  was  there- 
fore error  to  submit  the  issue  of  the  reason- 
able value  of  such  crop. 

The  jury  found  that  appellee  did  not  sign 
the  written  contract  pleaded  by  defendant, 
and  there  is  no  assignment  challenging  this 
finding  on  the  ground  that  It  is  not  sui>ported 
by  the  evidence.  With  this  contract  out  of 
the  case,  the  question  of  the  admission  of 
parol  evidence  to  vary  the  terms  of  a  written 
contract  does  not  arise.  If,  upon  another 
trial,  however,  the  jury  should  find  that  the 
written  contract  pleaded  by  appellant  was 
executed  by  appellee,  parol  evidence  would 
not  be  admissible  to  show  that  the  farm  was 
not  included  in  the  lease,  because  the  written 
contract  expressly  states  that  the  entire  prem- 
ises, Including  the  farm,  was  let  to  appellant, 
and  parol  evidence  would  not  be  admissible, 
except  under  allegations  of  fraud  or  mistake, 
to  change  or  vary  the  written  contract.  This 
rule,  however,  does  not  prevent  a  party  to  a 
contract  of  sale  or  lease  of  land  from  show- 
ing by  parol  the  true  consideration  for  such 
contract,  and  if  the  alleged  agent,  Kelly,  had 
authority  to  bind  appellant  by  his  agreement 
to  employ  appellee,  or  If  appellant  ratified 
the  agreement  so  made,  and  such  agreement 
was  a  part  of  the  consideration  for  the  lease. 
It  could  be  shown  by  parol,  notwithstanding 
the  written  contract  only  recites  a  considera- 
tion of  $60.  Johnson  v.  Elmen,  94  Tex.  168, 
09  S.  W.  253,  52  U  R.  A.  162,  86  Am.  St 
Rep.  845. 

What  we  have  said  disposes  of  all  the  ma- 
terial questions  presented  by  the  record.  Be- 
cause of  the  errors  before  Indicated,  the 
judgment  of  the  court  below  Is  reversed,  and 
the  canse  remanded. 

Reversed  and  remanded. 
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THATEB  et  aL  t.  CLARK  et  al. 

(Court  of  CiWI  Appeals  of  Texaa.    June  21, 
1507.) 

T  B  I  A  L  —  InSTBUOTIOHB  —  iNSTBUCnON   AS  A 

Whole. 

In  trespaaa  to  trr  title,  wherein  defend- 
ants claimed  title  by  limitation  under  the  10- 
year  statute,  the  court  charged  that  if  defend- 
ants were  in  peaceable  possession  for  10  consec- 
utive  years,  cultivating  and  enjoying  the  land, 
as  the  jury  had  been  theretofore  instructed,  then 
they  had  title  thereto,  and  no  statement  of  one 
of  the  defendants  made  after  the  10  years  as 
to  how  the  land  was  held  would  have  the  effect 
to  destroy  the  title  so  acquired.  Held  that, 
though  the  charge  standing  alone  was  mislead- 
ing as  giving  the  jury  to  understand  that  mere 
uninterrupted  possession  for  ten  years  would 
perfect  title,  yet,  when  taken  in  connection  with 
the  instruction  which  immediately  preceded  and 
contained  a  full  instructon  on  all  the  elements 
necessary  to  establish  title  by  limitation,  it  was 
not  erroneous. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
Tol.  46,  Trial,  S  703.] 

Error  from  District  Court,  Harris  County; 
W.  P.  Hamblen,  Judge. 

Trespass  to  try  title  by  Mary  L.  Thayer 
and  others  against  Edward  Clark  and  others. 
Edward  Clark  and  wife  filed  their  motion 
asking  for  a  severance  from  the  other  de- 
fendants, which  was  granted,  and  the  suit 
was  tried  as  between  plaintiffs  and  the  de- 
fendants, Edward  Clark  and  wife.  Judg- 
ment for  defendants,  Clark  and  wife,  for 
tbe  land  claimed  by  them  In  their  pleading, 
except  a  one-fourtb  Interest  therein,  and  as 
to  that  judgment  for  plaintiff  Maria  L.  Clark, 
and  plaintiffs  bring  error.    Affirmed. 

See  77  S.  W.  1050. 

Bakw,  Botts,  Parker  ft  Garwood  and  E.  P. 
ft  Otis  K.  Hamblen,  for  plaintiffs  in  error. 
Fisher,  Sears  &  Campbell,  for  defendants  In 
error. 


OILL,  O.  X  We  adopt  from  tbe  brief  of 
plaintiff  In  error  the  following  statement  of 
tbe  nature  and  result  of  this  suit. 

On  September  19,  1902,  plaintiffs  In  error, 
Mary  L.  Tliayer,  W.  W.  Thayer,  Maria  L. 
Clark,  and  her  husband,  Harry  I.  Clark,  and 
Mary  C.  Skinner  joined  by  her  husband,  Ed- 
gar Skinner,  filed  their  suit  in  tbe  district 
court  of  Harris  county,  in  the  form  of  tres- 
pass to  try  title,  against  tbe  defendants  In  er- 
ror, Edward  Clark  and  his  wife,  Alice  Clark, 
and  several  other  parties,  In  which  suit  the 
plaintiffs  claim  title  to  the  040-acre  surrey 
in  tbe  name  of  Moses  Merritt,  located  near 
Hockley,  In  Harris  county,  Tex.  The  defend- 
ants in  error  Edward  Clnrk  and  his  wife  on 
January  4,  1904,  filed  their  amended  answer, 
in  which  they  set  up  claim  to  about  141  acres 
of  tbe  land  sued  for,  describing  tbe  same  by 
metes  and  bounds,  and  being  all  of  said  sur- 
vey lying  north  of  the  Houston  &  Texas  Cen- 
tral Railway,  claiming  same  by  limitation  un- 
der tbe  10-year  statutes.    In  replication  there- 


to Maria  Clark  and  ber  husband,  Harry  I. 
Clark,  on  May  18,  1904,  filed  their  plea,  set- 
ting forth  the  disability  of  coverture  of  tbe 
said  Maria  L.  Clark,  and  that  her  Interest 
In  said  land  was  an  undivided  one-fourth. 
On  January  22,  1906,  tbe  defendants  In  error 
Edward  Clark  and  wife  filed  their  motion, 
asking  for  a  severance  from  the  other  de- 
fendants In  said  cause,  which  was  granted 
by  tbe  court  As  to  said  defendants  tbe 
plaintiffs  dismissed  their  suit  as  to  all  of  tbe 
lands  sued  for  In  their  original  petition,  ex- 
cept that  claimed  by  the  defendants  under 
their  plea  of  limitation.  Tbe  suit  was  tried 
as  between  tbe  plaintiffs  In  error  and  the  de- 
fendants Edward  Clark  and  wife  at  tbe  Jan- 
uary term,  1906,  of  said  court,  and  a  Jury 
having  been  demanded  by  the  defendants  in 
error,  the  jury  returned  their  verdict  in  favor 
of  the  defendants  Edward  Clark  and  wife  for 
tbe  land  claimed  by  them  in  their  pleading, 
except  one-fourth  interest  therein,  and  found 
for  the  plaintiff  Maria  L.  Clark  said  one- 
fourth  interest,  and  Judgment  was  entered  la 
said  cause  In  accordance  with  said  verdict 
on  January  23,  1906.  The  plaintiffs  have 
brought  the  cause  here  by  writ  of  error. 

Tbe  facts  are  as  follows:  Tbe  plaintiffs  are 
tbe  owners  of  tbe  640-acre  Moses  Merritt 
survey,  of  which  the  141  acres  in  controversy 
is  a  part,  except  In  so  far  as  their  title  has 
been  divested  In  favor  of  Edward  Clark  and 
wife  under  their  plea  of  limitation  of  10 
years,  and  the  sole  issue  for  the  Jury  was 
whether  the  truth  of  that  plea  had  been  es- 
tablished. Edward  Clark  testified  that  In 
1838  be  purchased  20  acres  of  school  land 
adjoining  this  survey.  He  also  entered  upon 
and  inclosed  4  acres  of  the  141  acres  of  the 
Moses  Merrltt'tract  lying  east  of  the  railroad. 
Intending  to  acquire  the  141  acres  by  pur- 
chase from  tbe  state;  he  believing  at  that 
time  that  it  was  public  land.  It  was  vacant 
land,  and  no  part  of  the  Merritt  has  ever  been 
in  possession  of  the  plaintiffs  or  buy  one  for 
them.  A  short  time  after  Clark  entered  upon 
tbe  land  he  learned  that  it  was  held  by  pri- 
vate ownership,  but  be  continued  to  claim 
tbe  141  acres,  intending  to  acquire  it  by  limi- 
tation. He  maintained  this  claim  contin- 
uously for  more  than  10  years  next  preceding 
this  suit  He  kept  up  his  Inclosure,  and  each 
year  cultivated  the  Inclosed  part.  He  raised 
a  crop  thereon  each  year,  except  two,  in  which 
they  failed  by  reason  of  adverse  weather  con- 
ditions, but  be  planted  and  cultivated  those 
years.  As  to  the  fact  of  continuous  use  and 
adverse  claim,  he  Is  corroborated  by  several 
witnesses,  whose  testimony  shows  that  his 
possession  and  claim  were  open  and  well 
known  in  his  neighborhood.  Plaintiffs  ad- 
duced several  witnesses  who  testified  to  ad- 
missions on  the  part  of  Clark  during  the  10- 
year  period,  as  well  as  afterwards,  that  he 
was  not  holding  the  land  adversely  and 
wished  to  buy  when  tbe  owners  were  in  a  con- 
dition to  sell  and  make  title.    Clark's  refusal 
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to  answer  certain  questions  propounded  to 
blm  In  an  effort  to  take  his  ex  parte  deposl- 
tlona  serlonsly  reflects  upon  the  tmtb  of 
his  claim,  and  the  evidence  adduced  hy  ap- 
pellants would  have  amply  sustained  a  ver- 
dict In  their  favor.  Tlie  evidence  as  to  the 
character  and  continuity  of  his  claim  Is  sharp- 
ly conflicting. 

The  verdict  Is  assailed  on  the  ground  that 
It  Is  against  the  great  weight  and  preponder- 
ance of  the  evidence.  The  press  of  business 
before  the  court  and  the  near  approach  of 
the  close  of  the  term  forbids  an  extended 
discussion  of  the  evidence.  We  have  care- 
fully examined  the  record,  and  have  con- 
cluded that  the  issue  presented  was  pecul- 
iarly for  the  Jury,  and  that  the  case  Is  not 
one  for  our  Interference  upon  the  facts.  The 
assignment  addressed  to  this  question  is 
therefore  overruled. 

Error  Is  predicated  upon  the  following 
portion  of  the  court's  main  charge:  "Tou 
are  furthw  charged  that  If  you  believe  from 
the  evidence  that  the  defendants  Olark  and 
wife  were  in  peaceable  possession  of  the 
land  described  In  their  answer  for  10  con- 
secutive years,  cultivating,  using,  and  enjoy- 
ing the  same,  as  you  have  been  heretofore 
instructed  In  this  charge,  then  they  have  title 
to  said  land  by  virtue  of  said  possession,  and 
you  are  charged  that  no  statement  said  Clark 
may  have  made,  If  any,  after  the  completion 
of  said  10  years  (if  it  was  so  completed)  In 
regard  to  how  be  held  said  land,  would  have 
the  effect  to  destroy  the  title  acquired  by 
limitation  of  10  years,  If  any."     Evidence 


was  adduced  to  the  effect  that,  after  the 
close  of  the  10-year  period  and  at  a  time 
when  under  certain  phases  of  the  proof  his 
title  by  limitation  had  become  perfect,  he 
admitted  that  he  had  at  no  time  claimed  the 
land  adversely.  The  charge  complained  of 
was  an  effort  to  properly  limit  the  force  of 
such  declarations,  made  after  his  title  by  limi- 
tation had  matured,  as  would  divest  him  of 
that  title;  but  he  complains  that  the  charge 
was  confusing  and  misleading,  and  tended  to 
lead  the  Jury  to  believe  that  mere  uninter- 
rupted possession  for  10  years  would  perfect 
his  title.  The  charge  standing  alone  Is  open 
to  the  criticism;  but  It  distinctly  refers  to  a 
former  part  of  the  charge.  The  part  referred 
to  immediately  precedes  It,  and  contains  a 
clear  and  full  instruction  on  all  the  elements 
necessary  to  establish  title  by  limitation. 
The  Jury  are  also  therein  Instructed  in  terma 
that.  If  at  any  time  during  the  10-year  period 
the  defendants  admitted  they  were  holding 
until  they  could  pru^jhase  from  the  tru* 
owners,  they  could  not  recover.  That  a  charge 
must  be  construed  in  Its  entirety  is  axiomatic, 
and  we  are  clear  that  the  charge  complained 
of  construed  In  the  light  of  the  preceding  por- 
tion to  which  It  refers,  not  only  presented 
a  correct  principle  of  law,  but  ought  not  to 
have  misled  the  Jury,  and  was  not  likely  to 
do  so.  Rost  T.  Railway  Co.,  76  Tex.  172,  12 
S.  W.  1181. 

Because  we  have  found  no  error  in  the 
record  requiring  a  reversal,  the  judgment  is 
in  all  things  affirmed. 

Affirmed. 
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ST.  LOUIS,  L  M.  ft  S.  E.  00.  t.  NEAL. 
(Supreme  Court  of  Arkanaax.    July  22,  1907.) 

Concurring  opinion. 

For  original  opinion,  gee  08  8.  W.  05& 

RIDUICK,  J.  I  think  tliat  the  circuit  Judge 
Intended,  by  his  instructions  given  to  ttie 
Jury  In  this  case,  to  follow  the  law  as  de- 
clared by  this  court  on  the  former  appeal. 
But  the  instructions  seem  to  me  to  lack 
clearness.  They  are  to  some  extent  Involved 
and  confused,  and  I  do  not  feel  quite  sure 
they  are  not  misleading. 

The  twenty-eighth  Instruction  asked  by  de- 
fendant, and  which  is  copied  In  the  opinion 
of  Judge  BATTLE,  was  a  direct  statement 
that  the  law  permitted  a  variation  of  three 
inches  between  the  centers  of  drawbars  con- 
necting cars,  where  one  was  loaded  and  the 
other  empty  or  partially  loaded,  and  if  this 
instruction  bad  been  given,  I  think  the  mean- 
ing of  the  court  on  this  point  would  have 
been  made  some  clearer.  But  the  request  to 
give  this  Instruction  was  accompanied  by  re- 
quests to  give  30  other  Instructions  to  the  Ju- 
ry, most  of  which  were  erroneous  and  mis- 
leading. In  determining  whether  the  court 
erred  in  refusing  to  give  the  twenty-eighth 
instruction  asked  by  the  defendant,  I  think 
we  should  rememtier  that  this  instruction 
was  presented  to  the  trial  court,  not  alone, 
but  with  many  other  instructions,  and  that 
the  manner  of  its  presentation  may  well 
have  caused  the  trial  Judge  to  overlook  It 
The  practice  of  asking  a  large  number  of  In- 
structions, so  as  to  Increase  the  chances  of 
getting  error  in  the  record,  has  been  fre- 
quently condemned.  Hanger  v.  Evins,  38 
Ark.  338;  Crawshaw  v.  Sumner,  56  Mo.  521; 
Hannibal  v.  Richards,  35  Mo.  App.  15;  Ma- 
bry  V.  State,  71  Miss.  716,  14  South.  267. 

When  the  defendant  asks  a  large  number 
of  instructions,  most  of  which  are  erroneous 
and  misleading,  the  trial  Judge  may  elect  to 
go  carefully  through  them  and  select  from 
the  mass  those  that  are  correct  and  appro- 
priate, or  he  may  reject  the  whole  and  give 
to  the  Jury  on  big  own  motion  such  instruc- 
tions as  will  enable  them  to  understand  the 
questions  presented  for  decision.  Hanger  t. 
Evins,  38  Ark.  334.  The  trial  Judge  In  this 
case  followed  the  latter  course,  and  the  main 
question  is  not  whether  he  erred  in  refusing 
instructions  asked  by  defendant,  for  the  few 
of  those  that  were  appropriate  were  so  min- 
gled with  a  mass  of  worthless  ones  that  it 
was  not  error  to  reject  the  whole,  but  wheth- 
er in  his  own  instructions  he  presented  the 
case  to  the  Jury  in  an  intelligible  way. 
Now,  in  my  opinion,  the  presiding  Judge  did 
not  succeed  in  presenting  the  case  very  clear- 
ly to  the  Jury,  for  the  reason  that  bis  charge 
was  too  long  and  complicated.  The  issues 
were  few  and  simple,  and  the  charge  should 
have  been  correspondingly  short.  But  the 
defect  in  bis  charge  was  one  of  form,  for 


which  the  court  will  not  reverse  on  a  gen- 
eral objection;  for,  when  the  only  defect  In 
an  instruction  or  charge  is  that  it  is  ambig- 
uous or  lacks  clearness,  the  presumption  is 
that  the  presiding  Judge  would  correct  this 
If  his  attention  was  called  thereto,  but  a 
general  objection  to  the  instruction,  without 
stating  the  ground  on  which  it  is  t)ased,  does 
not  direct  the  court's  attention  to  a  matter 
of  form.  To  reach  such  a  defect  the  atten- 
tion of  the  trial  Judge  must  be  called  to  it 
by  a  specific  objection;  otherwise,  it  will  on 
appeal  be  treated  as  waived.  St  L.,  I.  M. 
&  Sou.  R.  Co.  V.  Prltcbett  66  Ark.  46,  48 
S.  W.  809;  Williams  v.  State,  60  Ark.  264, 
50  S.  W.  517;  Trulock  v.  State,  60  Ark.  563, 
69  8.  W.  677. 

No  specific  objection  was  made  to  the 
charge  of  the  court  in  this  case,  and  for  the 
reasons  stated  I  have,  after  some  hesitation, 
concluded  to  concur  in  the  Judgment  of  af- 
firmance. 

WOOD,  J.,  concurs  for  the  same  reasons. 


HILL  ▼.  MILES. 
(Supreme  Court  of  Arkansan.    July  IS,  1907.) 

1.  Tbusts  —  Following   Trust  Pbopebtt  — 
Identification. 

A  county  treasurer  is  not  entitled  to  re- 
cover school  warrants  of  the  receiver  of  a  bank 
on  the  ground  that  they  were  purchased  with 
public  funds  in  the  receiver's  hands,  where  it 
not  only  is  not  shown  that  any  of  the  public 
funds  came  into  the  bands  of  the  receiver,  bat 
is  shown  that  the  bank  at  the  time  of  its  fail- 
ure was  without  funds,  nor  what  became  of  the 
public  fundR,  or  that  sncb  funds  came  back  into 
the  hands  of  the  receiver, 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  {  553.] 

2.  Barks— Insolvency— Pbioritt  of  Olaiui 
— TansT  Funds. 

Trust  funds  deposited  in  a  bank  do  not 
constitute  a  general  lien  on  assets  superior  to 
that  of  general  creditors. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  6,  Banks  and  Banking,  {  191.1 

Appeal  from  Union  Chancery  Court;  R.  L. 
Floyd,  Special  Chancellor. 

Proceedings  in  equity  In  the  nature  of  an 
intervening  petition  by  Warren  J.  Hill,  treas- 
urer of  Union  county,  against  W.  J.  Miles, 
receiver  of  the  Bank  of  El  Dorado,  to  re- 
cover certain  funds  belonging  to  the  county 
which  had  been  deposited  by  Hill,  and  to 
obtain  possession  of  certain  school  warrants 
held  by  the  receiver.  From  a  Judgment  for 
the  receiver,  intervenor  appeals.    Affirmed. 

Gaughan  &  Slttord  and  Bunn  ft  Patterson, 
for  api^eliant.  Moore,  Smith  ft  Ifoore,  for 
appellee. 

RIDDICK,  X  This  is  a  proceeding  In  equi- 
ty in  the  nature  of  an  intervening  petition  by 
Warren  J.  Hill,  treasurer  of  Union  county, 
against  W.  J.  Miles,  receiver  of  the  Bank  of 
El  Dorado,  to  recover  certain  funds  belong- 
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tng  to  the  county  which  had  been  deposited 
by  Hill  In  the  bank  before  Its  failure,  and  to 
obtain  possession  of  certain  school  warrants 
held  by  the  receiver.  The  evidence  showed 
that  the  predecessor  of  Hill  in  the  .office  of 
comity  treasurer  bad  kept  the  county  funds 
In  the  Bank  of  El  Dorado,  and  that  when 
Hill  took  possession  he  received  the  funds  in 
the  bank  and  continued  to  keep  the  funds 
ther&  Nothing  was  said  between  Hill  and 
the  cashier  of  the  bank  as  to  how  the  funds 
should  be  kept,  whether  as  a  special  deposit 
or  not.  The  officers  of  the  bank  knew  that 
Hill  was  treasurer  of  the  county  and  the 
funds  were  public  funds.  But  the  account 
was  carried  on  the  books  of  the  bank  in  the 
name  of  W.  J.  Hill,  and  no  distinction  was 
made  between  his  private  funds  and  the  pub- 
lic funds  In  Ills  hands  as  county  treasurer. 
The  account  was  carried  in  this  way  for 
several  years  up  to  July,  1903,  the  last  de- 
posit being  made  in  that  mouth.  The  bank 
failed  on  the  24th  day  of  August  following. 
In  a  suit  In  equity  brought  against  the  bank 
by  Mrs.  M.  C.  Wade,  a  receiver  was  appoint- 
ed. During  the  progress  of  the  suit  Hill 
filed  a  petition  of  intervention,  alleging  that 
at  the  time  the  bank  closed  Its  doors  the  bank 
was  due  him  about  $22,000  for  public  money, 
which  be  alleged  was  a  trust  fund  and  special 
deposit,  and  he  asked  that  the  court  order 
the  receiver  to  pay  the  same  out  of  the 
funds  of  the  bank  in  his  hands.  Later  Hill 
filed  a  second  intervening  petition,  in  which 
he.  alleged  that  the  receiver  had  In  his  hands 
a  number  of  warrants  drawn  by  trustees  of 
various  school  districts  of  the  county  of  the 
face  value  of  $2,930.55,  which  had  been  paid 
for  by  the  receiver  out  of  the  public  funds  in 
bis  hands,  and  the  petition  asked  that  the 
receiver  be  required  to  turn  over  these  war- 
rants to  talm  so  that  he  might  use  them  in  his 
settlements  with  the  districts  that  bad  is- 
sued them.  Upon  the  final  bearing  It  was 
shown  that  there  were  no  funds  in  the  bank 
at  the  time  It  closed  its  doors,  and  Hill  did 
not  further  prosecute  his  first  petition  to  be 
paid  the  money  deposited  by  him.  And  the 
court  held  that  he  was  not  entitled  to  recover 
on  tbe  second  petition,  and  dismissed  the 
same.  From  this  judgment  Hill  appealed. 
But  the  admission  that  the  bank  had  no 
funds  on  hand  at  the  time  of  its  failure  dis- 
poses of  the  second  as  well  as  the  first  Inter- 
rening  petition.  Bven  conceding  that  the 
fnnda  deposited  by  the  treasurer  could  be 
treated  as  a  special  deposit  or  trust  funds, 
wlilch  the  bank  had  no  right  to  mingle  with 
its  general  assets,  still,  it  Is  not  shown  that 
any  of  these  funds  came  Into  tbe  hands  of 
tbe  receiver,  or  were  used  by  him  to  pay  for 
tbe  Bcbool  warrants  purchased  by  him  after 
the  bank's  failnra  It  seems  that  be  bought 
these  warrants  without  any  order  of  the 
court,  and  if  tbe  warrants  were  purchased 
by  the  general  funds  in  his  bands  they  must 
take  the  place  of  the  general  funds.    There 


is  no  proof  whatever  that  any  of  the  eoimty 
funds  were  used  to  purchase  them.  We  con- 
sidered a  question  of  this  kind  in  the  recent 
case  of  Oswego  Milling  Co.  t.  Skillern,  73 
Ark.  S24,  84  S.  W.  475.  In  that  case  there 
was  an  effort  to  collect  from  the  receiver  a 
certain  sum  of  money  which  the  plaintiff 
claimed  was  a  trust  fund.  In  that  case, 
quoting  an  expression  of  Sir  George  Jewell 
In  Re  Hallett's  Estate,  we  said:  "If  these 
trust  funds  went  Into  'the  bag  of  money* 
held  by  the  receiver,  the  court  could  coini)ei 
him  to  take  out  an  equal  amount,  and  the 
general  creditors  would  not  be  Injured,  for 
the  balance  left  would  be  the  same  as  if 
these  trust  funds  had  never  been  put  in.  But 
we  must  first  know  that  the  money  went  in 
before  we  order  it  taken  out,  otherwise  the 
rights  of  the  general  creditors  may  be  prej- 
udiced." 

Now  in  this  case  the  county  treasurer  was 
depositing  county  funds  with  the  Bank  of 
El  Dorado  from  time  to  time  during  several 
years  up  until  about  a  month  or  six  weeks 
before  tbe  bank  failed.  But  evidently  the 
bank  was  using  these  funds,  and  the  evi- 
dence not  only  does  not  show  that  any  of 
these  funds  went  Into  the  hands  of  tbe  re- 
ceiver, but  it  Is  admitted  by  counsel  for  pe- 
titioner that  it  shows  that  at  the  time  the 
bank  closed  Its  doors  it  had  no  fiyids  of  any 
kiud  on  band.  It  is  not  shown  what  became 
of  these  funds,  and  not  shown  that  any, of 
them  came  back  Into  the  hands  of  the  re- 
ceiver, and  therefore  not  shown  that  the 
school  warrants  in  question  were  purchased 
with  such  funds.  If  these  wa'rrants  were 
paid  for  out  of  the  funds  of  the  bank,  they 
were  paid  out  of  money  collected  by  the  re- 
ceiver after  he  took  possession.  In  the  ab- 
sence of  any  evidence  as  to  where  this  money 
came  from,  the  presumption  would  be  that 
tt  came  from  the  general  assets  of  the  bank 
In  which  all  tbe  creditors  are  equally  Inter- 
ested. Tbe  contention  that  trust  funds  are 
a  general  Hen  on  such  assets  superior  to  that 
of  general  creditors  cannot  be  sustained.  The 
mere  fact  that  an  insolvent  bank  owes  one 
for  trust  funds  does  not  entitle  such  creditor 
to  a  preference.  To  obtain  a  preference  he 
must  show  that  the  receiver  or  person  having 
charge  of  the  assets  of  the  insolvent  bank 
has  in  his  hands  some  of  the  trust  funds, 
or  property  purchased  by  such  funds,  or  into 
which  such  funds  have  been  changed  or  In- 
vested. Oswego  Milling  Co.  v.  Sklllem,  73 
Ark.  324,  84  S.  W.  475 ;  Gavin  v.  Gleasou,  105 
N.  Y.  259,  11  N.  E.  504 ;  Atkinson  v.  Koclios- 
ter  Printing  Co.,  114  N.  Y.  169,  21  N.  E.  178 ; 
Little  y.  Chadwlck,  161  Mass.  109,  23  N.  E. 
1005,  7  L.  R.  A.  570;  In  re  Hallett's  Estate, 
13  Ch.  Dlv.  696;  Philadelphia  Nat  Banlc  v. 
Dowd  (O.  C.)  38  Fed.  172,  2  L.  R.  A.  480;  2 
Am.  &  Eng.  Decisions  In  Eq.  558,  659. 

For  the  reasons  stated,  we  are  of  the  opin- 
ion that  the  Judgment  In  this  case  should  be 
affirmed.    It  Is  so  ordered. 
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THOMPSON. 
(Supreme  Conrt  of  Arkansas.     July  22,  1907.) 

L  Appeal— Theobt  oi  Case. 

Where  plaintiff  tried  the  case  in  the  trial 
court  on  the  theory  that  the  policy  sued  on  had 
been  forfeited,  but  that  the  forfeiture  waa  waiv- 
ed, she  could  not  raise  an  issue  on  appeal  that 
the  policy  had  not  been  forfeited. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  {  1053.] 

2.  INSUBANCE— PBKMIUMS— FAILUBE  TO   PAT— 
POBFEITTJRE—  WaIVEB— AiraHOBITT    OF 

Agents. 

Where  past-due  premiums  on  an  industrial 
policy  were  received  by  the  insurer's  local  agentj 
and  forwarded  by  him  to  the  superintendent  of 
agencies,  whose  duty  it  was  to  adjust  and  set- 
tle claims,  and  he  undertook  to  settle  plaintiff's 
claim  for  less  than  the  amount  due,  and  took 
her  receipt  "in  full  settlement  of  all  claims  and 
demands  against"  the  company  "arising  under 
or  by  reason  of  the  policy,"  such  superintendent 
had  power  to  waive  a  forfeiture,  or  a  default 
in  payment  of  premiums,  though  the  policy  jpro- 
vided  that  this  could  be  done  only  by  writing, 
signed  either  by  the  president,  vice  president,  or 
secretary  of  the  company. 

[Ed.  Note.— For  cases  in  point,  cee  Cent  Dig. 
vol.  28,  Insurance,  {  953.] 

3.  Same— Waives. 

Where  defendant  insurance  company  claim- 
ed nonliability  on  an  industrial  policy  because  of 
default  in  payment  of  premiums,  but  its  super- 
intendent of  agencies  Accepted  payment  of  past- 
due  premiums,  and  then  attempted  a  settlement 
with  the  beneficiary  for  less  than  the  amount 
due,  such  acts  amounted  to  a  waiver  of  the  for- 
feiture. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  SJ  1056-1058.] 

4.  APPEAIi— INSTBUCTIONS— PBEJUDICB. 

Where,  in  an  action  on  a  policy,  the  uncon- 
troverted  proof  showed  that  defendant's  superin- 
tendent of  agencies  who  accepted  past-due  pre- 
miums and  made  an  attempt  to  settle  the  ben- 
eficiary's claim  on  the  polic};  in  question  waa 
acting  within  the  scope  of  his  authority  In  so 
doing,  and  thereby  waived  the  forfeiture,  de- 
fendant was  not  prejudiced  by  the  court's  fail- 
ure to  charge  that  the  waiver  could  only  be  ef- 
fectual when  made  by  the  agent  acting  within 
the  scope  of  his  authority. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  |  4219.] 

6.  Release— Fbattd— Questions  fob  Jubt. 

Where  a  beneficiary  In  a  policy,  an  ignorant 
colored  woman,  was  induced  to  sign  a  release 
because  of  defendant's  claim  that  the  policy  waa 
forfeited  for  delay  in  payment  of  certain  premi- 
ums on  receiving  a  small  portion  of  the  amount 
due,  the  forfeiture  having  been  waived  by  the 
acceptance  of  the  premiums  past  due,  the 
court  was  authorized  to  submit  the  question 
whether  the  release  had  been  obtained  by  fraud 
to  the  jury,  and  to  charge  that,  if  it  had  been 
so  obtained,  it  would  not  estop  plaintiff  from 
recovering  whatever  was  due  her  under  the  pol- 
icy. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  42,  Release,  i  114.] 

6.  SAins— Amount  Recbivkd — Deduction. 

Where  a  release  of  insurer's  liability  on  a 
policy  was  obtained  by  fraud,  the  beneficiary 
was  not  required  to  tender  the  amount  received 
as  a  consideration  for  the  release  before  bring- 
ing suit  to  recover  on  the  policy ;  but  a  deduc- 
tion of  the  amount  so  paid  could  be  made  from 
the  amount  she  was  entitled  to  at  the  trial. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  ^  Release,  {  45.] 


Appeal  from  Circuit  Coort,  PhllUpB  Coun- 
ty; Hance  N.  Button,  Judge. 

Acticn  by  Florence  Thompson  against  the 
Indnstrlal  Mutual  Indemnity  Company.  From 
a  judgment  for  plaintiff,  defendant  appeala. 
Affirmed. 

Instruction  No.  2,  referred  to  in  the  opin- 
ion, was  as  follows:  "You  are  further  In- 
structed that  If  you  found  from  the  evidence 
In  this  case  that  one  or  more  of  the  defend- 
ant's agents  made  false  representations  of 
fact  to  plaintiff,  or  used  fraud  or  deceit  la 
inducing  her  to  sign  the  receipt  Introduced  in 
evidence,  or  used  undue  Influence  upon  her 
to  Induce  her  to  sign  same,  and  she,  believing 
that  such  representations  were  true,  was 
Induced  thereby  or  by  fraud,  deceit,  or  undue 
influence  to  sign  same,  such  receipt  will  not 
estop  plaintiff  from  recovering  whatever 
amount  be  found  due  her  under  the  terms  of 
the  contract  of  Insurance." 

Appellee's  mother,  Margaret  Johnson,  was 
Insured  with  appellant  company  for  |210, 
provided  that  at  the  time  of  her  death  all 
dues  and  assessments  due  the  company  were 
paid.  The  complaint  of  appellee  alleged  that 
Mrs.  Johnson  died  on  March  8,  1906;  that 
all  dues  and  assessments  were  fully  paid; 
that  appellant  bad  paid  $28.50  and  refused 
to  pay  the  balance.  Judgment  was  asked  for* 
$181.50.  Appellant  answered,  and  admitted 
that  in  consideration  of  weekly  payments  of 
60  cents  to  be  paid  appellant  on  or  before 
each  Monday  during  the  continuanoe  of  the 
contract  it  had  insured  Mrs.  Johnson  In  the 
sum  claimed.  Appellant  admitted  that  appel- 
lee was  the  beneficiary,  and  admitted  the 
death  of  the  assured.  Appellant  set  up  in 
defense  that  the  policy  provided  that,  "If 
any  payment  shall  be  In  arrears  more  than 
four  weeks,  the  policy  shall  become  void, 
and  the  payments  already  made  forfeited 
to  the  company."  It  was  also  provided  that 
the  condition  which  avoids  the  iwllcy  shall 
not  be  waived  by  the  acceptance  of  payments 
in  arrears.  Appellant  alleged  that  Mrs.  John- 
son at  the  time  of  her  death  had  failed  to 
make  weekly  payments  for  seven  weeks,  from 
January  29,  1906,  to  March  14,  1906,  when 
appellee  sent  to  an  agent  of  appellant  the 
sum  of  $4.  Appellant  also  set  up  a  written 
receipt,  signed  by  appellee  and  delivered  to 
appellant,  acquitting  appellant  of  all  further 
liability.  Appellee  replied  to  the  answer,  al- 
leging that  she  was  an  Ignorant  negro  woman, 
and  knew  nothing  of  the  rules  governing 
transactions  set  forth  in  the  receipt  which 
appellant  holds,  and  averring  that  appellant, 
well  knowing  her  Ignorance  of  such  trans- 
actions, represented  to  her  that  the  iioUcy 
had  lapsed  and  was  void,  because  her  mother 
had  failed  for  more  than  four  weeks  to  make 
payments  of  dues,  that  appellant  advised  her 
that  It  would  be  for  her  best  Interest  to  ac- 
cept the  $28  and  execute  the  receipt  Ap- 
pellee further  alleged  that  the  representations 
were  made  by  the  general  agent  of  the  corn- 
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pany  for  tbe  fraudulent  purpose  of  deceiving 
and  depriving  appellee  of  the  benefit  of  the 
proceeds  of  the  poU<7,  that  the  representa- 
tions were  false  and  known  to  be  false  at 
the  time  they  were  made  by  the  agent  who 
made  them,  and  that  she,  being  Ignorant  of 
the  facts,  and  believing  that  the  agent  was 
advising  her  for  her  best  interests,  acted 
upon  such  advice  In  signing  tbe  receipt  She 
alleged  that  the  receipt,  by  reason  of  the  false 
and  fraudulent  representation,  coercion,  and 
undue  Influence  of  appellant  in  causing  her  to 
execute  same,  was  without  consideration, 
as  an  acquittance  for  a  larger  sum  than 
$28,  and  did  not  bar  appellee's  right  to 
recover  the  balance  claimed.  The  appellee 
proved:  That  her  mother  bad  a  policy  in 
appellant  company,  that  appellee  was  the 
beneficiary.  Appellee  paid  tbe  dues  for  her 
mother.  She  lived  at  Marvel,  in  Phillips 
Gonnty,  and  would  pay  dues  to  the  agent 
McCain  when  he  came  out  from  Helena  to 
collect  same.  That  she  paid  in  advance 
sometimes  $2  or  $3  at  a  time  when  tbe  agent 
would  come  out  and  ask  for  it  The  last  pay- 
ment she  made  before  the  death  of  her  mother 
was  January  2dth.  Her  mother  died  March 
IStb.  On  the  14tb  of  March  she  received  a 
letter  from  the  agent  McCain,  who  had  been 
collecting  the  dues,  in  which  he  said  that 
there  were  such  a  few  out  there  he  would  not 
come  any  more  to  collect,  and  for  appellee 
to  send  him  $4,  and  he  further  wrote:  "I 
will  never  allow  it  to  run  out"  The  next 
day  appellee  sent  the  money.  She  says  that  Mc- 
Cain said  that  $4  were  then  due.  It  waa 
shown  that  tbe  amount  received  for  dues  was 
entered  in  a  bo<^,  and  that  according  .to 
this  the  last  payment  of  dues  before  the  $4  were 
sent  was  on  January  28th,  when  appellee  paid 
60  cents.  Appellee  executed  to  appellant  a 
receipt  for  $28  "in  full  settlement  of  all  claims 
and  demands"  against  aH>ellant  arising  un- 
der the  policy  sued  on.  Appellee  details  the 
drcnmstances  under  which  the  receipt  was 
^ecuted  as  follows:  "When  the  agent  came, 
I  asked  hUn:  'Is  my  mamma  all  right?  There 
Is  nothing  behind  now  is  there,  and  you  will 
pay  the  money,  won't  you?*  And  he  said: 
'Of  course,  we  will  pay  the  money.  Ton 
come  in  Saturday,  and  the  money  will  be  in 
my  office.'  When  I  got  there  he  had  a  great 
long  letter  stating  that  my  mother  was  un- 
financial,  and  he  told  me  the  'best  thing  you 
can  do  is  to  take  what  you  paid  in  for  your 
mother,  because  you  can't  get  nothing  else.' 
I  thonght  he  was  telling  me  the  truth  about 
It  is  the  reason  I  took  it.  He  advised  me  as  a 
friend,  and  said,  Inasmuch  as  it  was  me,  he 
would  pay  the  amount  I  had  paid  in,  said 
that  was  the  beet  I  could  do,  and  all  I  could 
get,  and  I  relied  upon  his  word  and  signed 
tlie  paper  because  I  didn't  know  nothing  else 
to  do."  Appellee  testified  that  she  was  a 
colored  woman.  The  appellant  Introduced 
tbe  policy,  which  contained  tbe  following 
oondltions: 
"TbliA.  If  any  of  the  statements  or  war- 


ranties herein  referred  to  and  upon  which 
this  policy  is  granted  be  not  true  or  If  the 
conditions  of  said  policy  be  not  in  all  re- 
spects observed,  or  If  this  policy  shall  be  In 
arrears  more  tlian  four  weeks,  this  policy 
shall  therenxKtn  terminate  or  become  void,  all 
payments  paid  shall  be  forfeited  to  tbe  com- 
pany except  as  provided  herein,  and  it  is 
expressly  stipulated  and  agreed  that  the 
forgoing  provisions,  which  avoid  the  policy, 
in  case  any  payment  shall  be  in  arrears,  more 
than  four  weeks,  shall  not  be  considered  In 
any  respect  waived  by  any  act  of  grace  by 
the  company,  in  the  acceptance  of  payments 
In  arrears  more  than  four  weeks  upon  this  or 
any  other  policy. 

"Fourth.  Tbe  contract  between  the  parties 
hereto  is  completely  set  forth  in  this  policy 
and  the  application  therefor  taken  together, 
and  none  of  its  terms  can  be  varied  or  modi- 
fled  nor  any  forfeiture  waived,  except  by 
agreement  in  writing  signed  by  one  of  the 
following  ofiScers,  namely,  the  president,  vice 
president,  secretary,  whose  authority  will 
not  be  delegated;  no  other  person  has  or  will 
be  given  authority.  Therefore  agents,  whldi 
term  includes  superintendents  and  assistant 
superintendents,  are  not  authorized  and  have 
no  power  to  make,  alter,  or  discbarge  con- 
tracts or  waive  forfeitures  or  receive  pay- 
ments on  policies  in  arrears  more  than  four 
weeks,  or  to  receipt  for  same  In  the  receipt 
book,  and  all  such  arrears  given  to  an  agent 
shall  be  at  tbe  sole  risk  of  those  who  pay 
them,  and  shall  not  be  credited  upon  the 
policy,  whether  entered  in  the  receipt  book 
or  not." 

Appellant  Introduced  the  receipt  book  In 
which  the  payments  were  mtered  from  time 
to  time  as  they  were  made,  showing  that  the 
last  payment  was  made  as  above  mentioned, 
and  containing  tills  recital:  "Agents  are  re- 
quired to  call  with  regularity  for  the  weekly 
payments,  but  an.  omission  to  do  so  will  not 
be  an  excuse  for  your  policy  being  in  arrears. 
*  *  *  All  moneys  paid  at  the  time  of  ap- 
plication for  membership  and  every  subse- 
quent payment  must  be  entered  in  this  book." 

Witness  Metlock,  on  behalf  of  appellee,  tes- 
tified that  he  was  in  tbe  employ  of  appellant 
from  October  28,  1904,  to  April  20,  1906, 
tbat  be  was  the  superintendent  of  agencies, 
and  his  duties  were  also  to  solicit  for  busi- 
ness, to  collect  premiums  on  same,  and  to 
adjust  and  settle  claims.  McCain  was  an 
employ^  of  the  appellant  at  the  same  time. 
He  turned  over  to  witness  Metlock  money 
received  by  blm  from  one  Florence  Thomp- 
son or  Margaret  Johnson  as  dues  and  assess- 
ments on  the  policy  sued  on.  This  money 
all,  except  the  $4  which  was  collected  after 
the  policy  bad  been  canceled,  was  turned 
over  to  appellant  company  to  be  credited  on 
the  policy  as  dues.  He  did  not  turn  over  the 
$4  because  that  was  received  after  the  pol- 
icy had  lapsed,  and  it  was  the  instructions 
of  appellant  to  hold  such  money  until  oflScIal 
notice  was  received  from  the  company  that 
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same  had  been  received  and  placed  upon  the 
company's  books,  and  in  this  instance  the 
bolder  ol  the  policy  died  before  he  had  for- 
warded revlTal  application  to  the  company 
at  Little  Rock.  The  duties  of  McCain  were 
to  solicit  for  new  business  and  to  collect 
premiums  on  policies  of  insurance  as  long  as 
they  were  in  force,  or  until  the  dues  were 
four  weeks  or  more  In  arrears.  The  witness 
in  regard  to  the  receipt  testified  as  follows: 
"On  the  day  of  appointment  Florence 
Thompson  came  to  my  office,  and  I  told  her 
that  I  had  a  letter  from  the  company  and 
showed  her  the  letter.  I  further  told  her 
the  policy  on  her  mother  had  been  canceled 
for  nonpayment  of  dues,  and  that  the  com- 
pany was  not  liable  in  any  way  under  the 
same,  and  read  to  her  clause  'Fourth'  in  the 
policy,  showing  her  why  the  company  was 
not  liable,  eta  She  then  said  that  she  owed 
a  funeral  bill,  etc.,  and  that  she  thought  that. 
If  he  would  give  her  her  money  back,  that 
she  could  satisfy  the  undertaker,  etc.  I  then 
counted  up  what  had  been  paid  on  the  pol- 
icy and  gave  It  to  her — $28  in  all — explain- 
ing to  her  that  the  company  was  donating 
the  amount  only,  as  we  owed  her  nothing. 
I  then  read  the  receipt,  which  she  afterwards 
signed  and  which  is  attached  hereto,  to  her, 
and  gave  same  to  her  to  read  for  herself,  and 
explained  fully  that  she  was  signing  a  re- 
ceipt in  full  against  all  claims  against  the 
company  under  her  mother's  policy.  She 
said  she  was  glad  to  get  $28,  as  she  realized 
fully  that  she  was  entitled  to  nothing,  and 
thanking  me  for  my  kindness,  etc.,  went  out 
As  agent  of  the  company  I  received  from 
Florence  Thompson  a  receipt  which  I  file 
with  my  deposition."  The  contents  of  the  re- 
ceipt are  set  forth.  The  instructions  will  be 
referred  to  In  the  opinion. 

The  verdict  and  judgment  were  for  $182, 
and  this  appeal  followed. 

Jacob  Fink,  for  appellant  W.  G.  Dinning, 
for  appellee. 

WOOD,  J.  (after  stating  the  facts).  First 
Appellee  contends  here  that  the  proof  does 
not  show  that  the  policy  was  forfeited  on  ac- 
count of  the  nonpayment  of  dues.  But  ap- 
pellee tried  the  case  in  the  court  below  up- 
on the  theory  that  the  policy  had  been  for- 
feited, but  that  such  forfeiture  was  waived 
by  the  act  of  appellant's  agents  In  receiving 
the  dues  after  the  forfeiture  for  nonpayment 
No  issue  was  made  in  the  court  below  as  to 
nonforfeiture,  and  none  could  be  made  here. 

Second.  The  court  instructed  the  jury  at 
the  Instance  of  appellee  that  if  the  forfeiture 
resulted  from  the  nonpayment  of  dues,  and 
was  known  to  the  agent  of  appellant,  and 
that  such  agent  thereafter  received  and  col- 
lected the  amount  of  the  dues  In  arrears,  this 
would  constitute  a  waiver  of  the  forfeiture. 
The  court  further  instructed  that  "if  the 
plaintiff  relies  for  recovery  on  the  defendant 
waiving  the  forfeiture  on  accoont  of  the  non- 


payment of  assessments  for  a  longer  term 
than  four  weeks,  the  plaintiff  must  show  by 
a  preponderance  of  the  testimony  that  the 
defendant  authorized  said  waiver  by  its 
agents  or  ratified  the  act  of  Its  agents  In 
waiving  said  forfeiture."  The  appellant  con- 
tends that  the  Instructions  were  erroneous, 
for  the  reason  that  the  agents  who  collected 
and  held  the  money  were  not  authorized,  un- 
der the  terms  of  the  policy,  to  collect  the 
assessments,  and  thereby  waive  a  forfeiture 
after  same  had  occurred,  but  that  they  were 
expressly  prohibited  from  waiving  such  for- 
feiture. Appellant  contended  that  a  waiver 
of  this  kind  under  the  express  provisions  of 
the  policy  could  only  be  effected  "in  writing 
signed  by  either  the  president,  vice  president, 
or  secretary."  Appellant  asked  instructions 
In  conformity  with  Its  contention,  which  the 
court  refused. 

Appellant  relies  upon  the  authority  of  In- 
surance Co.  V.  Bussell,  75  Ark.  25,  86  S.  W. 
814,  for  reversal  on  the  issue  of  waiver  of 
forfeiture;  but  in  that  case  the  facts  were 
different  The  waiver  in  that  case  was  by 
a  mere  local  agent  who  had  only  power  to 
solicit  Insurance  and  collect  premiums.  If 
the  waiver  In  this  case  bad  been  by  McCain, 
who  was  a  mere  local  agent  with  authority 
to  solicit  Insurance  and  collect  premiums,  the 
analogy  would  be  perfect,  and  Ins.  Co.  v. 
Bussell,  supra,  would  control.  But  here, 
after  the  past-due  assessments  were  received 
by  McCain,  he  forwarded  same  to  Metlock, 
who  accepted  same.  He,  Metlock,  was  "the 
superintendent  of  agencies."  While  the  du- 
ties of  that  position  are  not  more  particularly 
explained,  it  indicated  far  more  than  mere 
local  power,  and,  for  aught  that  the  proof 
shows  to  the  contrary,  may  have  embraced 
the  authority  and  power  to  superintend 
agencies  whose  duties  It  was  to  pass  upon 
applications  for  and  to  issue  policies  of  in- 
surance. It  is  a  broad  term,  and  without 
more  definite  and  specific  limitations  may  be 
taken  to  indicate  very  general  powers.  Fur- 
thermore, Metlock  had  power,  and  it  was  his 
duty,  to  "adjust  and  settle  claims."  This 
would  certainly  Include  authority  to  waive 
a  forfeiture.  The  proof  certalply  showed 
that  he  had  authority  to  adjust  and  settle 
claims;  for  he  undertook  to  settle  her  entire 
claim  for  the  sum  of  $28.50,  giving  her  this 
amount  and  taking  her  receipt  "in  full  settle- 
ment of  all  claims  and  demands  against"  the 
company  "arising  under  or  by  reason  of  thei 
policy."  The  receipt  itself  shows  that  Met- 
k)ck  had  power  to  waive  a  forfeitm-e;  for 
how  could  he  adjust  and  settle  a  claim  of 
$210  that  had  been  forfeited  for  $28.50.  un- 
less he  had  the  power  to  waive  the  forfei- 
ture? The  very  fact  that  he  settled  the 
claim,  as  he  supposed  he  had  done,  shows 
that  he  had  waived  the  aHeged  forfeiture. 
One  cannot  settle  a  forfeited  claim  without 
waiving  the  forfeiture.  It  would  Involve  a 
contradiction  In  terms.  It  Is  not  pretended 
by  appellant  that  Metlock  did  not  have  au- 
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Uiorlty  to  "adjust  and  settle  claims."  This 
being  true,  appellant  cannot  be  heard  to  say 
that  he  did  not  also  have  authority  to  waive 
forfeitures.  The  instructions  should  have 
told  the  Jury  that  the  waiver  could  only  have 
been  made  by  an  agent  acting  within  the 
scope  of  bis  authority.  But,  as  the  uncon- 
troverted  proof  showed  that  Metlock  was  act- 
ing within  the  scope  of  his  authority  in  mak- 
ing the  waiver,  the  giving  of  the  Instructions 
without  the  qualification  Indicated  was  not 
prejudicial.  The  case  Is  ruled  on  this  point 
rather  by  the  principles  announced  in  Queen 
of  Arkansas  Fire  Ins.  Oo.  v.  Cooper-Cryer 
Co.  (Ark.)  08  S.  W.  694,  than  Ins.  Co.  y. 
Bussell,  supra. 

Third.  The  court  was  warranted  from  the 
circumstances  set  forth  In  the  statement  of 
facts  In  submitting  to  the  Jury  the  question 
of  whether  or  not  the  receipt  which  appellant 
obtained  from  appellee  in  full  acquittance  of 
her  claim  was  a  fraud  upon  her  rights. 
The  question  as  to  whether  or  not  the  re- 
ceipt was  fraudulently  obtained  was  proper- 
ly submitted  in  appellee's  Instruction  No.  2. 
(Keporter  set  forth  in  note.)  It  was  a  Jury 
question. 

Fourth.  The  Jury  having  determined,  upon 
evidence  sufficient  here,  that  the  receipt  was 
fraudulently  obtained,  and  therefore  void, 
it  was  not  a  prerequisite  to  the  maintenance 
of  appellee's  suit  that  she  should  have  ten- 
dered to  appellant  tbe  amount  she  had  been 
paid.  St  Louis,  I.  M.  &  Sou.  R.  Co.  v.  Smith 
(Ark.)  100  S.  W.  884,  and  authorities  cited. 
The  Jury  made  a  deduction  in  their  verdict 
of  the  amount  that  hjid  been  paid.  More- 
over, the  question  is  raised  here  for  the  first 
time.    It  could  not  avail  also  for  that  reason. 

We  find  no  prejudicial  error,  and  the 
judgment  is  therefore  affirmed. 


CHAPPELIi  V.  CHAPPBLIfc 
(Sapreme  Court  of  Arkansas.     July  22,  1907.) 

Divorce— Actions— Evidence— StrmciENCT. 

A  divorce  on  the  ground  of  adultery  of  the 
husband  was  properly  denied,  where  the  only  ev- 
idence of  adultery  was  the  uncorroborated  evi- 
dence of  the  wife,  which  was  contradicted  by 
that  of  the  husband. 

[Eld.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  $  405.] 

Appeal  from  Lee  Chancery  Court;  Bdw. 
D.  Robertson,  Chancellor. 

Divorce  by  Lucy  Chappell  against  W.  A. 
ChappelL  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

W.  A.  Compton,  for  appellant  Jno.  L 
Moore,  for  appellee, 

McCULLOCH,  J.  Appellant  sets  forth  In 
her  complaint  two  grounds  for  divorce,  al- 
lied to  have  been  committed  by  appellee, 
vlii.,  adultery,  and  habitual  drunkenness  for 
a  q>ace  of  one  year.  The  chancellor  found 
against  Iter  on  botb  issoea.    Appellee  filed  his 


answer  in  the  cause,  denying  the  allegations 
of  the  complaint,  and  also  gave  his  depo- 
sition in  which  be  denied  both  charges.  The 
only  evidence  of  adultery  was  the  uncor- 
roborated testimony  of  appellant  herself, 
which  was  contradicted  by  the  testimony  of 
appellee,  and  for  this  reason  the  chancellor 
properly  refused  to  grant  a  divorce  on  that 
ground.  Ele  v.  Rie,  34  Ark.  37;  Brown  v. 
Brown,  38  Ark.  324;  Scarborough  v.  Scarbor- 
ough, 64  Ark.  20,  14  S.  W.  1098.  The  evi- 
dence shows  that  appellee  gets  drunk  occa- 
sionally. In  fact,  that  was  conceded;  but 
there  is  a  conflict  as  to  frequency  of  his 
drunken  sprees  and  his  general  habits  In  that 
respect  There  was  abundant  evidence  war- 
ranting the  chancellor  in  finding  that,  while 
appellee  has  occasional  sprees  of  intoxication, 
he  had  not  been  addicted  to  habitual  drunk- 
enness for  a  period  of  a  year.  The  finding 
of  the  chancellor  is  not  against  the  prepon- 
derance of  the  evidence,  and  should  not  be 
disturbed. 
Affirmed. 


ROBLIN  et  al.  t.  JBNKINS. 
(Supreme  Court  of  Arkansas.     July  22,  1907.) 

1.  Appeai/— Record— Pbksbkce  of  Parties. 

Whether  the  defendants  appeared  or  mad« 
default  not  being  proper  matter  for  a  bill  of  ex- 
ceptions, the  judgment  record  on  appeal  re- 
citing that  defendants  having  been  thrice  called 
came  not  but  made  default  could  not  be  im- 
peached by  a  recital  in  the  bill  of  exceptions 
that  defendants,  though  not  present  in  person, 
appeared  by  their  attorneys  and  announced 
ready  for  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8.  Appeal  and  Error,  {  2S57.] 

2.  Justices   of  the   Peace— AppeaI/—Heab- 
ING— Dbfaui-t. 

Where,  on  appeal  from  a  justice's  judgment 
in  favor  of  plaintiff,  defendant  did  not  appear 
either  in  person  or  by  attorney,  the  court  had 
a  statutory  right  to  affirm  the  judgment  of  the 
justice 

[Ed.  Note. — For  cases  in  jwint,  see  Cent.  Dig. 
vol,  31,  Justices  of  the  Peace,  §9  727,  72&] 

8.  Appeal— Objections— Waiveb. 

Where  the  transcript  of  a  justice's  judg- 
ment was  duly  filed  on  appeal  to  the  circuit 
court,  after  which  defendants  appeared,  took  a 
change  of  venue,  and  never  thereafter  called  the 
court's  attention  to  the  justice's  failure  to  sign 
the  certificate  to  the  transcript,  a  judgment  af- 
firming the  justice's  judgment  was  not  void  be- 
cause of  such  defect  which  defendants  were  not 
entitled  to  urge  for  the  first  time  on  a  further 
appeal  to  the  Supreme  Court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  {  1375.] 

Appeal  from  Circuit  Court,  Carroll  County; 
J.  S.  Maples,  Judge. 

Action  by  William  Jenkins  against  D.  H. 
Roblin  and  another.  From  a  Justice's  Judg- 
meut  in  favor  of  plaintiff,  defendants  ap- 
pealed to  the  circuit  court,  where  the  Judg- 
ment was  affirmed,  and  defendants  prosecute 
a  further  appeal. 

Troy  Pace,  for  appellants.  James  &  Ful- 
ler, for  appellee. 
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BIDDIOK,  J.  The  facts  In  this  case  are  as 
follows:  William  Jenkins  brought  an  action 
before  a  Justice  of  the  peace  against  D.  H. 
Roblln  and  Caroline  B.  Roblin  to  recover  the 
sum  of  $300  for  effecting  the  sale  of  a  hotel 
In  Eureka  Springs  belonging  to  defendants, 
and  known  as  the  "Chatauqua  House."  On 
the  trial  before  the  justice  of  the  peace  the 
jury  returned  a  verdict  In  favor  of  the  plain- 
tiff for  the  sum  of  $300.  Judgment  was  ren- 
dered accordingly,  and  defendants  appealed 
to  the  circuit  court  Afterwards  the  defend- 
ants filed  a  motion  in  the  circuit  court  for  a 
change  of  venue,  and  the  venue  was  changed 
to  the  Eastern  district  of  Carroll  county. 
The  transcript  of  the  judgment  found  in  the 
record  recites  that,  when  the  case  was  called 
in  the  court  to  which  the  venue  bad  been 
changed,  the  plaintiff  appeared  in  person  and 
by  bis  attorneys,  but  that  "the  defendants 
D.  H.  Roblln  and  Caroline  Roblin,  failing  to 
appear,  were  each  three  times  solemnly 
called  at  the  bar  of  the  court,  and  came  not, 
but  made  default."  The  court  thereupon 
gave  judgment  for  the  same  amount  as  the 
judgment  of  the  justice  of  the  peace.  The 
substance  of  the  matter  was  that  the  court 
affirmed  the  Judgment  appealed  from  with- 
out hearing  further  evidence. 

The  defendants  appealed  from  this  judg- 
ment, and  the  bill  of  exceptions  filed  by  them 
recites  that,  when  the  case  was  called  for 
trial  in  the  circuit  court,  the  defendants, 
though  not  present  in  person,  aK>eared  by 
their  attorneys  and  announced  ready  for 
trial.  Their  counsel  contends  as  they  ap- 
peared by  their  attorneys,  and  announced 
ready  for  trial,  the  circuit  court  could  not 
under  such  circumstances  give  judgment 
against  them  by  default.  But  it  Is  not  the 
province  of  the  bill  of  exceptions  to  show 
whether  the  parties  appeared  or  made  de- 
fault. The  purpose  of  the  bill  of  exceptions 
is  to  bring  on  the  record  matters  that  are 
outside  of  the  record  proper,  and  which 
would  not  appear  of  record  in  the  absence 
of  a  bin  of  exceptions.  Whether  the  parties 
appeared  or  not  being  a  matter  which  should 
appear  In  the  record  of  the  Judgment,  we 
must,  to  determine  that  question,  look  to  the 
Judgment,  and  not  to  the  bill  of  exceptions. 
Trammell  ▼.  Bassett,  24  Ark.  490;  3  Enc. 
Plead.  &  Prac.  404-407;  2  Cyc.  1076.  The 
Judgment  shows  that  the  defendants  did  not 
appear  either  in  person  or  by  attorney,  and 
under  the  statute  the  court  had  the  right  to 
affirm  the  judgment  of  the  Justice  of  the 
peace,  which  it  did. 

The  next  contention  Is  that  the  transcript 
filed  In  the  circuit  court  was  not  certified  by 
the  Justice  of  the  peace,  and  that  the  circuit 
court,  for  that  reason,  had  no  Jurisdiction 
to  affirm  the  Judgment  to  which  the  Justice 
of  the  peace  has  attached  no  certificate. 
The  transcript  appears  to  be  made  out  in 
proper  form  with  certificate  attached,  but 
this  certificate  is  not  signed  by  the  justice 
of  the  peace.    This  was  probably  the  result 


of  an  oversight  on  the  part  of  the  Justice 
of  the  peace,  and  the  objection  should  have 
been  made  In  the  circuit  court.  It  was  the 
duty  of  the  defendants,  when  they  appealed 
from  the  Judgment  of  the  Justice  of  the 
peace  to  the  circuit  court,  to  see  that  the 
Justice  of  the  peace  filed  a  duly  certified 
transcript  of  the  proceedings  before  the  Jus- 
tice. The  Justice  filed  a  transcript,  but  it 
was  not  authenticated  as  the  statute  re- 
quires. Bat  no  objection  was  made  to  it  by 
either  party.  The  defendants  appeared  and 
took  a  change  of 'venue,  and  never  at  any 
time  called  the  atttentlon  of  the  circuit 
court  to  this  defect  in  the  certificate.  The 
motion  filed  by  defendants  In  the  circuit 
court  to  set  the  Judgment  aside  and  grant 
them  a  new  trial  does  not  refer  to  this  mat- 
ter. The  Jurisdiction  of  the  circuit  court  to 
bear  and  determine  the  case  did  not  depend 
upon  the  signature  of  the  Justice  of  the 
peace.  And,  although  the  proceeding  waa 
irregular,  the  judgment  was  not  void,  and 
we  are  of  the  opinion  that  It  Is  too  late  to 
raise  such  a  question  for  the  first  time  In 
this  court  London  t.  Hutchens  (Ark.)  97 
a.  W.  443. 
Finding  no  error,  tiie  Judgment  is  affirmed. 


WXSB  v.  JOHNSTON  et  al. 

(Supreme  Court  of  Arkansas.    July  22,  1907.) 

Advebsb  Pobskssion— Pathbnt  or  Tazk»— 
Statutobt  Pbovibionb. 

Redemption  of  land  from  a  tax  sale  doea 
not  constitute  payment  of  taxes  thereon  within 
Kirby's  Dig.  i  dOS7,  ptovidins  that  unimproved 
and  uninciosed  land  BDall  be  deemed  in  the  pos- 
session of  the  person  who  pays  the  taxes  there- 
on, if  he  have  color  of  title,  but  that  no  person 
shall  be  entitled  to  invoke  the  benefit  of  that 
section  unless  he  or  those  under  whom  be  claims 
shall  have  paid  such  taxes  for  at  least  seven 
years  in  succession. 

Appeal  from  Circuit  Court  Randolph  Coun- 
ty; John  W.  Meeks,  Judge. 

Action  by  S.  li.  Wyse  against  J.  L.  John- 
ston and  another  for  conversion  of  certain 
timber  cut  from  alleged  lands  of  plaintiff. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

J.  D.  Block,  for  appellant  Witt  &  Scboon> 
over  and  McCaleb  &  Reeder,  for  appellees. 

HILL,  O.  J.  As  will  be  seen  from  tha 
agreed  statement  of  facts,  which  will  appear 
in  the  statement  by  the  reporter,  the  only 
question  presented  here  is  whether  redemp- 
tion of  lands  from  tax  sale  Is  payment  with- 
in the  meaning  of  section  6067  of  Eirby'a 
Digest  That  section  as  construed  by  this 
court  in  Towson  t.  Denson,  74  Ark.  302,  86 
B.  W.  661,  and  Updegraff  ▼.  Marked  Tree 
Lumber  Co.  (Ark.)  103  S.  W.  006,  confers 
the  title  to  unimproved  and  uninciosed  lands 
upon  the  person  who  pays  the  taxes  thereon 
for  seven  years  in  succession,  if  he  have  color 
of  title  thereto,  by  force  of  It  in  connection 
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with  the  general  statute  of  limitations.  In 
the  latter  case  It  was  said:  "It  was  not  the 
Intention  of  the  law-makers  to  make  the  act 
of  paying  taxes  a  character  of  possession  of 
any  greater  force  than  that  of  actual  posses- 
sion, possessio  pedis.  Under  the  general 
statute  of  limitations  any  character  of  pos- 
session must  be  continuous,  and  must  be  un- 
broken for  the  full  period  of  seven  years. 
We  see  no  reason  why  a  different  construc- 
tion should  be  placed  upon  the  statute  de- 
claring the  payment  of  taxes  to  be  an  act  of 
possession."  The  reasoning  of  these  cases 
is  fatal  to  the  appellant's  contention  that 
redemption  from  the  tax  -  sale  could  be  pay- 
ment within  the  meaning  of  the  said  section, 
because  nonpayment  of  the  taxes  for  any  one 
year  would  break  the  continuity  of  posses- 
sion. 

The  appellant  argues  that  the  question  of 
possession  is  a  question  of  Intention,  and  that 
the  redemption  would  evidence  the  Intention 
to  pay  the  taxes,  and  that  nonpayment  fol- 
lowed by  redemption  Is  similar  to  a  tem- 
porary abandonment  of  possession,  which  has 
been  held  In  certain  Instances,  such  as  Robin- 
son V.  Nordman,  75  Ark.  693,  88  S.  W.  592, 
does  not  destroy  the  continuity  of  possession. 
The  theory  of  such  cases  Is  that  the  aband- 
onment was  not  permanent,  and  the  claim 
of  owuersbip  was  still  patent  to  observation. 
The  flag  was  still  flying.  The  nonpayment 
of  taxes  leaves  no  trace  on  the  record  of  an 
intention  to  later  redeem.  The  later  redemp- 
tion would  be  analogous  to  a  re-entry  after 
a  total  abandonment  where  no  flag  was  left 
flying.  Such  has  been  the  view  in  other 
states. 

A  party  in  Illinois  sought  to  acquire  title 
under  a  statute  similar  in  import  to  section 
6057  of  Klrby's  Digest  and  allowed  land 
to  be  sold  for  taxes  during  the  running  of  the 
Btatnte,  and  afterwards  redeemed,  and  the 
court  held  that  bis  possession  must  begin 
over  again  from  the  time  of  the  redemption. 
Wettig  V.  Bowman,  47  III.  17.  In  McDonald 
V.  McCoy,  53  Pac.  421,  121  Cal.  55,  a  statute 
of  California  of  similar  puri>ose  to  section 
5067  of  Klrby's  Digest  was  under  consider- 
ation, and  the  court  said:  "If  there  Is  any- 
thing of  benefit  to  the  state  contemplated  by 
this  anomalous  law,  it  is  that  it  will  have  a 
tendency  to  induce  people  to  pay  their  taxes, 
and  not  compel  the  state  to  take  the  title 
subject  to  redemption.  If  it  is  an  element  in 
the  adverse  possession  tending  to  show  good 
faitb,  certainly  during  those  years  in  which 
the  taxes  have  not  been  paid  the  i>ossession 
lacks  an  essential  element  required  In  the 
statute.  During  all  the  years  In  which  the 
delinquency  was  allowed  the  true  owner 
might  forbear  suit  because  of  his  knowledge 
that  the  person  In  possession  bad  not  paid 
taxes,  thereby  Indicating  that  he  was  not 
holding  adversely."  The  above  excerpt  gives 
a  good  reason  why  the  redemption  should  not 
bave  been  held  payment  within  the  meaning 


of  said  section.  Moreover,  the  language  is 
not  susceptible  of  this  construction,  for  pay- 
ing taxes  and  redeeming  from  tax  sales  are 
two  separate  and  distinct  things.  One  can- 
not be  construed  as  the  other  when  each 
has  a  separate,  distinct  meaning  well  defined 
In  law  and  well  known  to  the  public. 
Judgment  Is  affirmed. 

Mcculloch,  J.,  not  participating. 


SADLEE-LUSK  TRADING  CO.  v.  LOGAN. 
(Supreme  Court  of  Arkansas.     July  22,  1907.) 

1.  AppeaI/— Objections— Waiveb. 

Where  appellant  reserves  in  his  motion  for 
new  trial  no  Bpecific  objections  to  rulings  admit- 
ting and  rejecting  testimony,  be  must  be  held  to 
have  abandoned  the  exceptions  taken  at  the 
hearing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  jf  1747,  1764.] 

2-.  Sake  —  Instbuctions— Waivkb  of  Objec- 
tions. 

Appellant  not  having  brought  the  instruc- 
tions into  his  abstract,  it  will  be  presumed  ob- 
jections thereto  have  been  abandoned,  and  that 
the  court  correctly  declared  the  law  applicable 
to  the  facts. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  3750.] 

3.  Masteb  and  Servant— Oontbact  of  Em- 
ployment—Evidence— Sufficiency.  . 

Evidence,  in  an  action  for  breaking  a  con- 
tract to  employ  plaintiff  to  weigh,  mark,  and 
deliver  cotton,  held  to  sustain  a  finding  that 
there  was  such  contract  between  the  parties. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  i  6.] 

4.  Same— Contract  for  Services— Estoppel. 

Where  defendant  agreed  to  pay  plaintiff  20 
cents  per  bale  to  weigh,  mark,  and  deliver  all 
cotton  bought  by  defendant  from  the  fall  of 
1905  to  May  1,  1906,  it  was  not  necessary  to  re- 
duce the  agreement  to  writing  to  make  it  a 
completed  contract ;  and  the  parties,  having 
entered  upon  and  performed  for  a  time  their 
respective  obligations,  are  estopped  from  set- 
ting up  the  nonexistence  of  the  contract,  or  that 
it  was  Invalid  because  not  reduced  to  writing. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  11,  Contracts,  i  147.] 

6.  Same- EuPLOTMENT— Bbeaoh  of  Contbact 

— Defense. 

Defendant  could  not  repudiate  a  contract 
to  pay  plaintiff  to  weigh  and  deliver  all  cotton 
bought  by  defendant,  becaase  the  sellers  de- 
manded that  another  weigher  weigh  their  cot- 
ton. 

Appeal  from  Circuit  Court,  Logan  County ; 
Jeptba  H.  Evans,  Judge. 

Suit  by  John  Logau  against  the  Sadler- 
Lusk  Trading  Company,  originally  brought  in 
Justice  court  From  a  Judgment  of  the  cir- 
cuit court  for  plaintiff,  defendant  appeals. 
Affirmed. 

Appellee  sued  appellant  in  Justice  court, 
alleging  In  his  complaint  that  appellant,  act- 
ing for  Itself  and  associated  with  others, 
elected  appellee  their  cotton  weigher  for  the 
town  of  Boonevllle,  Ark.;  that  appellee  was 
required  to  begin  work  whenever  cotton  was 
brought  or  sent  to  town  for  sale  in  the  fall 
of  190.'>,  and  was  to  continue  as  such  weigher 
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nntll  May  1,  1006;  tbat  appellant  agreed 
to  pay  appellee  20  cents  per  bale  to  weigh, 
mark,  and  deliver  to  railroad  platform  In 
town  of  Boonevllle  all  cotton  bought  by  ap- 
pellant during  the  time  mentlo&ed;  that  ap- 
pellee in  good  faltb  entered  ui)on  the  dis- 
charge of  his  duty  as  such  weigher,  and  faith- 
fully discharged  the  duties  of  such  weigher; 
tbat  shortly  after  entering  upon  his  duties 
as  such  weigher  appellant  willfully  and  with- 
out regard  for  its  contract  with  appellee, 
and  without  notice  to  him,  entered  into  and 
contracted  with  other  parties  in  the  estab- 
lishing of  and  maintaining  another  cotton 
yard  and  weigher  In  said  town  of  Boone- 
vllle,  neglecting  and  refusing  to  carry  out  the 
contract  with  appellee,  and  still  continues 
to  Ignore  Its  contract  or  to  faithfully  carry 
It  out;  that  appellant  refused  and  neglected 
to  deliver  to  appellee  646  bales  of  cotton 
bought  by  appellant  in  the  town  of  Boone- 
vlUe  during  the  time  aforesaid,  which  appel- 
lee was  Justly  entitled  to  receive  as  per  con- 
tract The  prayer  was  for  the  sum  of  $129.20. 
There  was  a  trial  by  Jury,  and  verdict  and 
judgment  for  appellee  In  ttie  sum  of  $129.20, 
and  this  appeal. 

The  facts  are  stated  fairly  and  substantially 
by  counsel  for  appellant  as  follows:  "'It  was 
proved  that  appellants  were  merchants  and 
cottonbuyers  In  the  town  of  BoonevlUe,  Logan 
county,  during  the  cotton  season  of  1905-06 ; 
tbat  at  a  meeting  of  the  cotton  buyers  in  said 
town,  at  which  meeting  R.  A.  Sadler,  a  member 
of  appellant's  firm,  was  present  and  partici- 
pated. It  was  decided  to  employ  a  cotton 
weigher  to  weigh  the  cotton  that  season  at 
Booneville,  and  they  solicited  bids  from  vari- 
ous persons  to  weigh  cotton,  and  appellee's 
bid  was  by  them  accepted;  and  appellee 
and  those  acting  for  the  cotton  buyers  agreed 
that  their  contract  should  be  written  and 
signed,  and  tbat  appellee  should  give  two 
bonds  to  secure  bis  faithful  performance  of 
the  contract,  one  to  the  cotton  buyers'  associa- 
tion and  one  to  the  Bank  of  Booneville.  The 
bonds  were  signed  by  appellee,  but  when  the 
contract  was  presented  to  appellee  he  re- 
fused to  sign  It,  because  he  said  the  agree- 
ment was  not  properly  stated  therein;  he 
claiming  he  was  to  weigh  all  cotton  bought 
by  the  merchants,  while  it  was  written  In 
the  contract  and  insisted  by  the  merchants 
tbat  he  was  to  weigh  all  cotton  ofTered  to 
him  to  be  weighed.  Appellants  sent  blm  all 
the  cotton  they  could  to  weigh.  He  was  a 
competent  weigher  and  used  correct  scales, 
and  the  scales  of  the  Union  people  were  not 
so  good.  It  was  also  proved  that,  shortly 
after  the  selection  of  Logan  as  weigher,  the 
Farmers'  Union  people  established  a  cotton 
yard  at  Booneville  and  selected  a  man  to  do 
the  weighing,  and  tbat  a  great  many  sellers 
refused  to  permit  their  cotton  to  be  weighed 
elsewhere  than  at  the  Union  yard;  tbat 
prior  to  the  establishing  of  the  Union  yard 
the  Farmers'  Union  signified  to  the  cotton 
buyers  of  Booneville  that  they  intended  to 


establish  the  yard  and  have  tbeir  ootfam 
weighed  there,  and  unless  this  desire  was  ac- 
ceded to  and  unless  the  buyers  would  pay  tm 
much  for  cotton  weighed  by  them  at  the  Un- 
ion yard  as  that  weighed  by  Logan  they 
would  take  their  cotton  to  other  towns,  and 
to  prevent  this  loss  and  to  induce  the  cotton 
to  be  brought  to  Booneville  the  buyers'  as- 
sociation consented  to  buy  tbeir  cotton  on 
the  Union  yard  weights;  that  to  have  bad  it 
weighed  the  second  time  by  Logan  would 
have  been  Impracticable  and  a  useless  ex- 
penditure of  time,  trouble,  and  money,  as 
they  were  compelled  to  pay  for  the  cotton  by 
the  weights  as  ascertained  at  the  Union 
yards;  and  that  both  appellant  and  appellee 
knew  at  the  time  they  entered  Into  the  agree- 
ment, If  one  was  entered  into,  that  the  cotton 
wd's  to  be  bought  from  the  fanners  who 
raised  It,  and  that  the  weighing  was  neces- 
sary In  order  to  make  the  purchase  of  the 
cotton." 

It  should  be  added  that  the  testimony  of 
the  appellee  showed  that  be  bought  station- 
ery, had  a  wagon  built  especially  for  tiM 
business,  executed  the  bonds,  and  entered 
upon  the  work  of  weighing,  tagging,  marking, 
and  delivering  cotton,  under  the  terms  ot 
the  alleged  contract 

Robt  J.  White,  for  appellant  Carmlchael, 
Brooks  &  Powers  (A.  T.  Barlow  and  D.  B. 
Castleberry,  of  counsel),  for  appellee; 

WOOD,  J.  (after  stating  the  facts).  ApjptA- 
lant  reserves  In  its  motion  for  new  trial  no 
specific  objections  to  rulings  of  the  court  in 
the  admission  and  rejection  of  testimony,  so 
it  must  be  held  to  have  abandoned  the  ex- 
ceptions taken  to  these  at  the  hearing.  Ap- 
pellant has  not  brought  the  instructions  of 
the  court  into  its  abstract.  Therefore  we 
must  presume  that  all  objections  to  these 
have  been  also  abandoned,  and  tbat  the  court 
correctly  declared  the  law  applicable  to  the 
facts  proved.  The  cause,  then,  must  be  deter- 
mined here  upon  the  question  of  the  suflS- 
ciency  of  the  evidence  to  support  the  vei^ 
diet  There  was  evidence  sufficient  ben  to 
warrant  the  jury  in  finding: 

First  That  there  was  a  contract  between 
appellant  and  appellee,  by  which  appellee 
was  to  "weigh,  tag,  mark,  keep,  and  deliver 
at  the  depot  platform"  all  the  cotton  bought 
by  appellant  In  the  town  of  Booneville,  during 
the  cotton  season  of  1905-06;  1.  e.,  from  the 
time  when  cotton  began  to.  arrive  In  the  fall 
(1905)  until  the  1st  of  May.  1906. 

Second.  That  this  contract  did  not  have  to- 
be  reduced  to  writing  to  make  it  a  com- 
pleted contract.  That  the  parties  to  it  en- 
tered upon  and  performed  for  a  time  the  ob- 
ligations respectively  required  of  them,  and 
are  therefore  estopped  from  setting  up  the- 
nonexistence  of  the  contract  or  that  it  was 
iHvalld  because  not  reduced  to  writing. 

Third.  That  appellant  had  no  right  to  re- 
pudiate the  contract  on  the  ground  that  the- 
sellers  of  cotton  required  that  some  other- 
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weigher  than  appellee  weigh  same  before  they 
would  sell  to  ai%)ellant 

Aasnming  as  we  must  do,  that  the  Jury  was 
correctly  instructed  on  these  propositions, 
It  follows  that  the  Judgment  was  right,  and 
must  be  affirmed. 


HOT»  OOAIi  CO.  T.  COIiVIN.. 

(Supreme  Coart  of  Arkansas.     July  22,  1907.) 

1.  FixTtTBEB— Mining  Hot7BKB  and  Machin- 

KBT. 

Mining  bouses  and  machinery  attached  to 

the  aoil  with  the  intent  that  they  should  remain 

and  become  part  of  the  freehold  were  fixtures. 

[EA.  Note. — For  cases  in  point,  see  Cent.  Dig. 

TOl.  23,  Fixtures,  t  3.] 

2.  JnaricES  of  the  Peace  —  Jubisdictiok— 
Mineb'8  Wages— Lien. 

A  justice  of  the  peace  had  no  jurisdiction  to 
declare  a  lien  on  a  coal  mine  and  its  fixtures  un- 
der Const  1874.  art.  7,  S  40,  and  Kirby's  Dig. 
{  4554,  fixing  the  jurisdiction  of  a  justice  of  the 
peace  and  providing  that  he  should  have  no  ju- 
risdiction where  a  lien  on  real  estate  was  in- 
volved. 

[E!d.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  fS  184,  185.] 

8.  Saue— Appeal. 

Where  a  justice  of  the  peace  had  no  Ju- 
risdiction to  impose  a  lien  for  miner's  wages  on 
•  coal  mine  and  its  appurtenances,  constituting 
a  part  of  the  freehold,  no  jurisdiction  was  ac- 
quired by  the  circuit  court  on  appeal  from  the 
justice's  judgment. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  31,  Justices  of  the  Peace,  {  472.] 

i.  Mines  and  Minerals  —  Labobebs  —  Lien 

roB  Wages— Action— Pabties. 

Kirby's  Dig.  i  5359,  provides  that  persons 
working  in  any  mine  in  the  state  shall  have  a 
lien  on  the  output  for  the  amount  due  for  such 
work,  and,  in  addition,  a  lien  shall  attach  to  all 
the  machinery,  tools,  and  implements  used  in 
the  mine,  etc.  Held  tha^  where  plaintiH  was 
employed  solely  by  nonresident  lessees  of  mines 
to  labor  therein,  he  could  not  establish  a  lien 
against  the  mine  and  its  appliances  for  the 
amount  of  his  wages  without  proving  a  valid 
debt  against  the  lessees,  and  hence  the  latter 
were  necessary  parties  to  the  suit. 
K.  PXOCESS— Sebtice. 

Where  nonresident  lessees  of  a  mine  were 
necessary  parties  to  a  suit  by  their  servants  to 
establish  a  lien  on  the  mine  and  its  appliances 
for  wages  due,  they  could  be  constructively 
served  ;  no  personal  judgment  against  them  be- 
ing reqnired. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  84,  Mines  and  Minerals,  {  239.] 

Appeal  from  Circuit  Court,  Sebastian 
Connty;  Styles  T.  Bowe,  Judge. 

Action  by  D.  H.  Colvin  against  the  Hoye 
Coal  Company.  From  a  Justice's  Judgment 
In  favor  of  plaintiff  affirmed  on  appeal  to 
the  circuit  court,  defendant  appeals.  Re- 
versed and  remanded. 

Appellee  filed  before  a  Jnstice  of  tbe  peace 
of  Sebastian  county  an  affidavit,  in  which 
be  states  that  tbe  defendant,  Hoye  Coal 
Company,  la  a  corporation  organized  nnder 
tbe  laws  of  tbe  state  of  Arkansas,  and  Is 
justly  Indebted  to  blm  in  the  sum  of  $49.50 
for  labor  performed  by  blm  for  defendant  In 
Algeing  coal  and  performing  other  work  In 


and  about  its  mine,  near  Hartford,  Sebastian 
county.  Ark.;  that  tbe  plaintiff  has  a  labor- 
er's Hen  on  said  mine,  and  all  engines,  cars, 
scales,  tracks,  bouses,  machinery  and  Im- 
provements of  whatsoever  kind  upon  the 
land  and  In  and  about  and  connected  with 
said  mine  or  Its  Improvements  and  develop- 
ments to  secure  the  payment  of  said  sum, 
which  Is  now  due;  that  said  labor  was  per- 
formed within  eight  months  nejft  before  this 
date,  wherefore  be  prays  judgment  for  said 
sum,  and  for  an  order  of  attachment  against 
said  property.  Summons  and  order  of  attach- 
ment Issued,  returnable  on  tbe  25tb  day  of 
November,  1905,  on  which  date  the  defend- 
ant failed  to  appear,  and  tbe  Justice  of  tbe 
peace  rendered  Judgment  by  default  against 
the,  defendant  for  the  sum  sued  for,  with 
costs,  and  declared  a  laborer's  lieu  to  exist 
on  all  the  property  described  in  the  affidavit 
of  plaintiff,  to  secure  the  payment  of  the 
sum  found  due,  and  ordered  the  sheriff  of 
Sebastian  county  to  sell  same.  The  defend- 
ant appealed  to  the  circuit  court,  where  It 
filed  an  answer  denying  "that  plaintiff  ever 
performed  any  labor  for  It^  or  that  It  owes 
him  upon  account  for  labor,  or  upon  any 
other  account,  and  denying  that  plaintiff  has 
a  Hen  upon  any  of  its  property." 

The  cause  was  submitted  to  the  court 
sitting  as  a  Jury  upon  the  following  agreed 
statement  of  facts: 

"It  is  hereby  agreed  between  Holland  & 
Holland  representing  the  plaintiffs  and  J. 
A.  Harp,  representing  tbe  defendant.  In  tbe 
above  cause  and  also  the  fifteen  causes  now 
pending  In  this  court  and  designated  as 
cases  Nob.  720  to  734,  Inclusive,  In  which  the 
Ploye  Coal  Co.  is  defendant  and  the  parties 
are  plaintifl's  whose  names  thus  appear  on 
the  above  numbered  cases,  that  the  facts  are 
as  follows: 

"(1)  That  tbe  amount  sued  for  by  each  of 
said  plaintiffs  is  due  them,  respectively,  for 
labor  performed  In  digging  and  mining  coal 
In  defendant's  mine  near  Hartford  so  far  as 
the  defendant  knows,  and  that  tbe  claims 
are  not  barred. 

"(2)  That  during  all  the  time  that  plain- 
tiffs were  earning  the  amount  due  them,  as 
above  set  out,  that  said  mine  was  being 
operated  by  Williams  &  McElheln,  lessees  of 
defendant  having  full  control  of  same,  who 
were  to  pay  for  said  labor  without  any 
agreement  upon  the  part  of  the  defendant  to 
do  so,  and  with  full  knowledge  on  part  of 
plaintiffs  that  their  employers  were  the  les- 
sees referred  to,  and  not  owners  of  the  mine. 

"(3)  That  lessees  are  nonresidents  of  the 
state  of  Arkansas,  and  are  not  made  parties 
to  any  of  these  suits,  and  that  no  summons 
or  warning  order  has  been  Issued  for  said 
lessees  or  notice  otherwise  given  tbem. 

"(4)  That  defendant  Is  tbe  owner  of  the 
mines  where  plaintiffs  dug  and  mined  coal 
as  aforesaid,  and  that  legal  service  has  been 
bad  on  defendant  to  answer  the  complaint- 
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filed  In  Justice  court  and  no  defense  made  In 
Justice  court 

"That  tbe  Issues  In  these  cases  are  these: 
First.  Do  plaintiffs  have  a  laborer's  lien  on 
the  mine  from  which  and  In  which  they  dug 
and  mined  coal,  and  on  other  property  at- 
tached In  these  cases,  as  shown  by  the  re- 
tura  of  the  sherlfC?  Second.  Can  such  Hen 
be  enforced  and  the  attachment  sustained 
against  said  property  under  the  present 
state  of  pleadings,  without  lessees  being 
made  parties,  the  facts  being  as  herein  set 
out,  the  defendants  resisting  and  objecting 
to  the  enforcement  thereof." 

The  court  rendered  Judgment  In  favor  of 
the  plaintiff  for  $38.25,  sustained  the  attach- 
ment, and  declared  the  amount  adjudged  a 
laborer's  Hen  on  the  following  property, 
owned  by  said  defendant,  which  was  in  the 
possession  and  under  the  control  of  the  les- 
sees while  they  operated  said  mine  and  when 
this  plaintiff  performed  the  labor,  to  wit, 
10  pit  cars,  2  boilers  complete,  1  engine  com- 
plete, 1  fan  complete,  8  ton  16  pound  rails, 
2  sets  pit  harness,  1  wagon,  1  mule,  ,1  set 
Fairbanks  scales,  1  blacksmith  shop,  1  forge, 
1  anvil,  1  vice,  1  set  standard  dies,  1  drill, 
8  kegs  of  track  spikes,  200  iK>und8  nails,  20 
picks,  4  sledges,  4  tamping  bars,  9  blasting 
barrels,  4  scrapers,  half  barrel  rope  grease, 
1  tipple  and  one  head  house  .complete.  The 
court  ordered  the  property  sold  to  satisfy 
the  Judgment  unless  same  was  paid  tn  10 
days. 

The  defendant  moved  for  new  trial  (1)  be- 
cause the  court  erred  In  sustaining  plaintifTs 
claim  to  a  lien  upon  the  property  attached; 
(2)  because  the  court  erred  in  sustaining 
plalntUTs  claim  of  a  Hen  against  the  prop- 
erty, and  not  merely  the  Interest  of  the  lessee 
therein;  (3)  because  the  court  erred  in  ren- 
dering Judgment  under  the  agreed  statement 
of  facts. 

This  being  overruled,  defendant  appeals. 

Jesse  A.  Harp  (Spradling  &  Dodd,  of  coun- 
sel), for  appellant    D.  H.  Colvln,  pro  se. 

WOOD,  J.  (after  stating  the  facts).  First 
The  Justice  of  the  peace  had  no  Jurisdiction 
to  declare  a  Hen  on  the  mine  and  the  houses 
and  machinery  that  were  permanently  at- 
tached to  the  freehold.  The  mine  was  real 
estate,  and  the  houses  and  machinery  that 
were  attached  to  the  soil  with  the  Intent 
that  they  should  remain  and  become  part  of 
the  freehold  were  fixtures,  and  no  lien  could 
be  declared  on  these  by  a  Justice, of  the 
peace.  His  Judgment  In  this  respect  was 
void  for  want  of  Jurisdiction.  Const  1874, 
art.  7,  8  40;  section  4554,  Klrby's  Dig.;  White 
v.  Millbourne,  31  Ark.  486;  Cotton  v.  Penzel, 
44  Ark.  484;  Ozark  v.  Adams,  73  Ark.  227, 
83  S.  W.  920,  and  cases  cited.  The  Justice 
having  no  Jurisdiction  In  this  respect,  the 
circuit  court  acquired  none  on  appeal. 

Second.  The  justice  had  Jurisdiction  over 


the  subject-matter  of  the  debt  and  to  declare 
a  lien  for  its  enforcement  against  the  prop- 
er parties  on  personal  property,  but  not  on 
real  estate. 

Thbd.  Appellee's  claim  to  a  Hen  is  based 
on  section  6359,  Klrby's  Dig.,  which  Is  as 
follows:  "Any  person  or  persons  working 
in  any  mines  in  the  state  of  Arkansas,  or  In 
any  quarries,  either  stone  or  marble,  shall 
have  a  lien  on  the  output  of  any  such  mines 
or  quarries  for  the  amount  due  for  sncb. 
work,  and  in  addition  thereto  bis  Hen  shall 
attach  to  all  the  machinery,  tools  and  Im- 
plements used  in  such  quarrying  and  mining, 
such  Hen  to  be  enforced  in  the  manner  now 
provided,  or  as  may  hereafter  be  provided  for 
the  enforcement  of  laborers'  Hens."  Before  It 
could  be  determined  that  appellee  was  enti- 
tled to  a  Hen  under  this  section.  It  would  have 
to  be  ascertained  that  he  had  a  valid  debt 
against  the  parties  with  whom  he  contracted, 
and  this  could  not  be  done  without  making 
them  parties  to  the  suit.  It  is  shown  by 
the  agreed  statement  that  Williams  &  Mc- 
Elhein  were  the  lessees  of  the  mhie  In  which 
appellant  worked,  and  that  appellant's  con- 
tract for  service  was  with  them.  They  wer» 
nonresidents  and  not  made  parties.  It  Is 
clear  that  the  lessees  are  the  primary  debt- 
ors, and  the  suit  should  be  against  them  pri- 
marily to  establish  the  Uablllty,  and  not 
against  the  coal  company.  They  may  be 
Joined  In  the  suit — ^1.  e.,  the  lessees  and  the 
coal  company  of  the  lessees — so  that  the 
debt  may  be  established  against  them  and 
the  coal  company,  so  that  the  Hen  for  the 
debt  may  be  adjudged  against  Its  property. 
If  under  the  law  a  Hen  In  such  cases  can  be 
BO  adjudged.  With  a  change  of  names,  this 
Is  the  language  of  this  court  In  St  L.,  I.  M. 
A  8.  R.  Co.  V.  Love,  74  Ark.  528,  86  S.  W. 
395.  It  does  not  follow  that  a  personal  Judg- 
ment must  be  rendered  against  the  lessee  be- 
fore a  Uen  can  be  declared  against  the  coal 
company,  if  the  statute  authorizes  a  lien. 
Being  nonresidents,  the  lessees  may  be 
brought  In  by  constructive  service  when  the 
amount  of  the  debt  can  be  ascertained  and 
adjudicated  for  the  purpose  of  enforcing  the 
lien.  If  one  exists  against  the  coal  company. 
Railway  Co.  y.  Love,  supra.  See  Russell  t. 
Grant,  122  Mo.  161,  26  S.  W.  958,  43  Am.  St 
Rep.  663;  Wibbing  v.  Powers,  25  Mo.  599. 

As  the  proper  parties  are  not  before  the 
court,  we  decline  to  settle  in  advance  the 
question  as  to  whether  appellee  under  the 
statue  and  the  agreed  statement  had  a  Uen 
upon  the  property  of  appellant  The  ques- 
tion has  been  ably  presented  in  brief  of 
learned  counsel  for  appellant  We  have  not 
been  favored  with  any  brief  by  opposing 
counsel;  but  it  will  be  time  enough  to  con- 
sider and  decide  a  question  of  such  magni- 
tude and  importance  when  all  proper  par- 
ties are  before  the  court 

Reversed  and  remanded  for  new  triaL 
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BOWMAN  r.  BANES. 
(Supreme  Gonrt  of  Arkansas.    July  22,  19070 

1.  APPBALr— BqUITT  —  ReVMW  —  CONFLICTtKB 

Tebtimoht. 

Where,  in  a  suit  In  equity,  there  la  a  con- 
flict between  two  witnesses  detailing  the  same 
transaction,  the  Supreme  Court  will  accept  the 
testimony  credited  by  the  chancellor ;  nothing 
else  appearing  to  determine  the  preponderance. 

fUd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  li^rror,  {  3972.] 

2.  Vendor  and  Pubchaseb— Option  to  Pub- 
chase  Land — Fokfeitdbe. 

A  rental  contract  gave  plaintiff  an  option 
to  purchase  the  land,  provided  he  should  pay 
five  rent  notes  at  their  respective  maturities. 
The  first  tvro,  though  payable  at  another  place, 
were  sent  to  a  local  collector  for  collection ; 
notice  Of  the  maturity  being  sent  plaintiff.  Two 
days  before  the  mu'iturity  of  the  third  note  the 
contract  and  notes  were  assigned  to  defendant, 
without  notice  to  plaintiff.  Held,  that  though 
to  have  preserved  his  rights,  plaintiff  should 
hare  paid  the  note  at  the  place  specified,  having 
reason  to  believe  he  could  pay  the  local  collector 
until  informed  of  the  transfer  to  defendant,  hav- 
ing shown  an  intention  to  make  the  payment  as 
purchase  money  and  not  as  rent,  having  made 
valuable  improvements,  and  defendant  having 
acquiesced  in  plaintiff's  proposition  to  pay  in  a 
few  days,  but  refusin?  to  receive  payment  within 
the  few  days,  claiming  the  contract  was  forfeited 
by  nonpayment  at  maturity,  equity  will  prevent 
defendant  from  claiming  a  forfeiture  of  the  con- 
tract. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  H  873,  374.] 

Appeal  from  Chicot  Chancery  Court;  James 
O.  Norman,  Special  Chancellor. 

Suit  by  King  Banks  against  H.  A.  Bow- 
man. From  a  judgment  for  plalntlfT,  defend- 
ant appeals.    Affirmed. 

E.  A.  Bolton,  W.  8.  McCain,  and  Wm.  Klr- 
tsD,  for  appellant.    King  Banks,  pro  se. 


HILL,  O.  J.  H.  O.  Williamson,  of  Mem- 
phis, Tenn.,  contracted  to  sell  20  or  30  tracts 
of  land  In  Chicot  county  to  negroes  on  time 
payments — among  others,  a  40-acre  tract  to 
King  Banks,  on  the  7th  of  December,  1809. 
The  consideration  was  $25  cash  and  five 
notes  for  $61.85  each,  due  on  the  1st  day  of 
each  November  for  the  five  following  years. 
The  contract  Is  Identical,  so  far  as  the  is- 
sues here  are  concerned,  with  the  contracts 
construed  in  Carpenter  t.  Tbornburn,  76  Ark. 
678,  89  S.  W.  1047,  and  Smith  v.  Caldwell, 
78  Ark.  333,  95  S.  W.  467.  The  land,  when 
purchased  by  Banks,  was  wooded  land.  It 
bad  been  deadened,  but  not  otherwise  Im- 
proved. Banks  took  possession  under  his 
contract,  and  improved  and  cleared  25  or  26 
acres,  built  two  bouses,  a  crib,  cotton  houses, 
and  other  outhouses,  planted  an  orchard, 
and  brought  the  land,  with  its  Improvements, 
to  a  value  of  $50  or  $60  an  acre.  He  paid 
the  notes  falling  due  on  November  1,  1900, 
and  November  1,  1901.  This  suit  grew  out 
of  his  failure  to  pay  at  maturity  the  note 
falling  due  on  November  1,  1902. 

There  is  no  serious  conflict  In  the  evidence. 
VHiere  there  la  a  conflict,  it  is  a  mere  differ- 
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ence  between  two  witnesses  detailing  the 
same  transaction,  and  the  court  accepts  in 
such  conflicts  the  testimony  accredited  by 
the  chancellor;  nothing  else  appearing  to  de- 
termine the  preponderance.  So  treating  the 
testimony,  the  following  facts  appear:  Be- 
fore the  maturity  of  the  notes,  Williamson 
would  give  the  negroes  notice,  and  send  the 
notes  for  collection  to  Henry  Wilson,  a  negro 
living  In  that  vicinity.  In  making  the  con- 
tract with  Banks,  Wilson  had  acted  as  agent 
for  Williamson,  and  the  first  two  notes  had 
been  paid  through  him.  In  October,  1902, 
Williamson  sent  a  statement  to  Wilson  of  the 
various  amounts  due  from  the  negroes,  to- 
gether with  the  notes  which  were  about  due. 
Banks'  note  was  not  among  the  lot,  and  be 
wrote  Williamson,  Inquiring  about  It,  and 
was  Informed  that  It  had  been  purchased 
by  H.  A.  Bowman,  of  Little  Rock,  and  he 
notified  Banks  of  this  fact  He  says  that 
Banks  then  got  him  to  write  a  letter  to  Bow- 
man (to  which  Banks'  name  was  signed), 
asking  him  if  he  had  this  note.  This  letter 
was  not  returned  to  the  writer,  and  presum- 
ably was  received  by  Bowman;  but  he  does 
not  appear  to  have  answered  it.  Wilson 
says  that  It  was  the  last  of  October  when 
be  wrote  the  letter  for  Banks.  The  exact 
date  he  does  not  know.  The  testimony  of 
Bowman  and  Williamson  is  that  the  assign- 
ment of  the  note  to  Bowman  was  made  on 
the  28th  of  October.  From  other  established 
facts  In  the  case  It  must  have  been  that  Bow- 
man purchased  the  note  some  short  time  be- 
fore the  date  of  its  formal  assignment  Bow- 
man says  that  he  came  to  his  plantation  in 
Chicot  county,  which  adjoined  the  Banks 
place,  in  the  flrst  part  of  November,  and  that 
Banks  then  called  to  see  him,  and  asked  If 
he  had  his  notes  and  had  them  with  him,  and 
he  told  him  that  he  had.  He  asked  Banks  if 
he  was  ready  to  pay  the  note  then  due,  and 
Banks  said,  "No,"  and  he  told  him  that  he 
had  the  note  whenever  he  was  ready  to  pay 
It  Ou  the  other  hand,  Banks  testifies  that 
he  asked  Bowman  If  he  had  the  note  with 
him,  and  then  Bowman  asked  him  if  he  had 
the  money  to  pay  It  and  "I  told  him  I  would 
get  his  money  In  a  few  days,  and  I  asked 
him  If  he  had  the  notes,  so  that  I  could  get 
his  money,  and  be  said,  'Tea.' "  Banks  told 
Bowman  that  he  would  get  Lacy  Bros.  & 
Kimball,  commission  merchants,  of  Mem- 
phis, who  were  supplying  him,  to  pay  the 
note.  On  November  19,  1902,  Lacy  Bros.  & 
Kimball  wrote  to  Banks  that  they  found  that 
Bowman  had  purchased  the  tract  of  land, 
and  that  Williamson  had  turned  the  entire 
contract  over  to  him,  and  that,  on  looking 
over  Williamson's  books,  they  found  that 
Banks  owed  a  note  of  $6{.85,  together  with 
$7.50  for  some  taxes;  that  Williamson  bad 
said  that  he  would  be  perfectly  safe  in  mak- 
ing payment  to  Bowman;  and  that  he  (Bow- 
man) would  issue  the  deed  the  same  as  if 
Mr.  Williamson  still  owned  the  land,  and  add- 
ed:   "If  you  wish  us  to  write  Mr.  Bowman 


Digitized  by 


Google 


210 


104  SOUTHWESTERN  REPOBTBB. 


(Ark. 


and  take  np  ttae  note,  advise  as  promptly, 
and  we  will  look  after  it  for  you." 

Whether  this  was  written  before  or  after 
the  above  conversation  between  Banks  and 
Bowman  is  not  shown.  _  Bowman  at  one 
place  fixes  his  trip  to  Chicot  cotmty  in  thie 
first  part  of  November,  and  at  another  place 
in  the  middle  of  November.  The  letter  on 
its  face  seems  to  be  responsive  to  some  earli- 
er request  of  Banks  for  Lacy  Bros.  &  Kim- 
ball to  look  Into  the  matter  for  him  and  as- 
certain where  and  to  whom  he  should  pay 
the  note.  On  November  29th  Lacy  Bros.  & 
Kimball  wrote  Banks  that  Mr.  Bowman 
would  not  allow  them  to  pay  his  note,  saying 
that  it  was  due  on  November  1st.  The  evi- 
dence is  not  as  positive  as  it  might  be  wheth- 
er Lacy  Bros.  &  Kimball  actually  ofTered  to 
make  this  payment  to  Bowman  and  it  was 
refused  by  him;  but  it  is  fairly  deduclble 
from  the  testimony  of  Mr.  Lacy  and  Mr. 
Bowman  that  the  letter  stated  the  actual 
situation.  Certainly  Banks  was  led  to  be- 
lieve that  it  did.  On  receipt  of  this  letter 
Banks  consulted  an  attorney,  who  advised 
him  to  deposit  the  money  in  bank  to  take  up 
this  note,  which  he  did;  and  some  time  there- 
after Mr.  Bowman  called  on  the  attorney  and 
was  Informed  by  him  that  the  money  was  in 
bank  ready  to  pay  the  note,  but  Mr.  Bow- 
man said  that  the  contract  had  been  forfeit- 
ed, and  be  wanted  the  land,  and  would  not 
accept  the  money.  This  suit  was  brought 
to  enforce  specific  performance  of  the  con- 
tract; and  the  only  question  involved  Is  the 
effect  of  the  nonpayment  of  the  note  on  No- 
vember Ist  The  chancellor  found  that  the 
failure  to  pay  was  occasioned  by  the  fault 
of  Bowman,  and  Bowman  has  appealed. 

The  regular  and  proper  way  for  Banks  to 
have  preserved  his  rights  would  have  been 
to  have  paid  the  note  at  the  otDce  of  William- 
son, at  Memphis,  Tenn.,  at  the  date  of  its 
maturity.  The  question  here  is  whether.  In 
a  court  of  conscience,  Bowman  is  entitled  to 
claim  forfeiture  under  the  facts  in  evidence. 
Williamson  had  for  several  years  sent  the 
note  of  Banks,  together  with  20  or  30  of  his 
neighbors  similarly  situated,  to  a  local  col- 
lector, instead  of  standing  upon  his  right  to 
have  the  notes  paid  at  his  office  in  Memphis. 
In  addition,  he  had  sent  notice  to  Banks  of 
the  maturity  of  his  notes.  This  conduct 
would  prevent  Williamson  from  claiming 
forfeiture  for  nonpayment  at  Memphis  on 
the  date  of  maturity  until  he  had  afTorded 
bis  debtor  an  opportunity  to  pay.  He  could 
not  establish  a  course  of  conduct,  and  then 
take  advantage  of  that  conduct  to  enforce 
a  forfeiture  superinduced  by  his  waiver  of 
his  strict  legal  rights.  Bowman,  who  lived 
in  Little  Rock,  acquired  this  note  two  days 
before  its  maturity.  He  gave  no  notice  of 
its  purchase  to  Banks,  and  Banks  had  every 
reason  to  believe  that  he  could  continue  to 
pay  the  local  collector  of  Williamson  until 
he  was  informed  by  Wilson  that  Bowman 
had  acquired  the  note.    Then  he  took  steps 


to  ascertain  if  Bowman  bad  the  note  and 
where  he  could  pay  it  The  first  Information 
be  received  from  Bowman  that  he  had  bis 
note  was  In  November,  on  Bowman's  trip  to 
Chicot  county.  Bowman  then  acquiesced  hi 
Banks'  proposition  to  pay  him  in  a  few 
days;  but  within  ttae  few  days  he  refused 
the  payment,  on  the  ground  that  the  contract 
was  forfeited  on  the  Ist  day  of  November. 
When  Banks  approached  him  early  in  No- 
vember as  to  whether  be  had  the  note,  and 
told  him  that  be  would  have  the  money  for 
him  in  a  few  days.  Bowman  then  had,  un- 
der his  contract,  the  right  to  the  money  ei- 
ther as  purchase  money  or  as  rent  Banks' 
conduct  In  writing  to  him  before  the  matur- 
ity of  the  note,  and  following  his  inquiry  up 
as  soon  as  Bowman  reached  Chicot  county 
by  calling  on  him  In  person,  shows  that  he 
was  intending  to  make  the  payment  as  pur- 
chase money,  and  not  as  rent,  upon  tbls 
property  which  he  bad  greatly  enhanced  ia 
value.  Bowman  remained  silent  then  as  to 
forfeiture  of  bis  right  to  purchase,  and  be 
had  not  up  to  that  time,  given  Banks  any 
opportunity  to  pay  him,  other  than  the  legal 
right  which  Banks  had  to  pay  at  the  office 
of  Williamson  in  Memphis,  Tenn.,  which,  as 
shown,  bad  been  waived  by  Williamson.  It 
is  contrary  to  the  equity  of  the  case  to  per- 
mit Mr.  Bowman  to  claim  a  forfeiture  under 
the  facts. 
Judgment  affirmed. 


MAMMOTH  VEIN  COAL  CO.  T.  BUBLIS. 

(Supreme  Court  of  Arkansas.     July  22,  1907.) 

1.  Masteb  and  SEBVAitr— Injubies  to  Miner 
— Duty  of  Masteb. 

Where  plaintiff  was  employed  to  drive  an 
entry  in  a  mine  at  a  certain  price  per  yard  in 
addition  to  pay  for  coal  taken  out,  and  at  the 
end  of  every  two  weeks  bis  work  was  measured 
and  the  enbtj  finished  turned  over  to  defendant, 
defendant  was  not  bound  to  timber  that  part 
of  the  entry  which  was  unfinished  and  still  in 
plaintiff's  possesaion  in  order  to  make  the  same 
safe  for  his  use,  but  was  only  bound  to  promptly 
furnish  timbers  to  plaintiff  on  demand,  to  enable 
him  to  timber  such  unfinished  work  nimself  as 
be  progressed. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  84,  Master  and  Servant,  {  209.] 

2.  Same  —  Ihjusisb  —  CoNTBiBxrroBT   Nkou- 

QENCE. 

Plaintiff,  an  experienced  miner  employed 
to  drive  an  entry  in  a  mine  at  a  specified  price 
per  yard,  on  the  morning  of  the  day  he  was  in- 
jured examined  the  roof  In  the  onfinished  part 
of  the  entry  when  he  commenced  to  work,  and 
again  at  about  11  o'clock.  He  used  the  pick 
test,  which  he  testified  was  the  most  reliable 
be  knew,  and  found  a  place  where  the  rock  was 
more  or  leas  loose  and  liable  to  fall  at  any  time. 
He  applied  to  defendant  for  timbers,  and,  these 
not  being  furnished  promptly,  plaintiff  con- 
tinued to  work  until  he  was  injured  by  the  fall 
of  rock  from  the  roof.  Held,  that  plamtiff  was 
negligent  in  remaining  at  work  with  knowledge 
of  the  dangerous  condition  of  the  roof,  and 
could  not  recover  for  defendant's  negligence  in 
failing  to  promptly  furnish  the  props. 

Appeal  from  Circuit  Court,  Sebastian  Cotm- 
ty ;  Styles  T.  Rowe,  Judge. 
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Action  by  Charles  Bnblls  against  the  Mam- 
moth Vein  Goal  Company.  From  a  Judgment 
tor  plaintiff,  defendant  appeals.  Beversed 
and  remanded. 

The  plaintiff,  Charles  Bablls,  an  employe 
of  the  defendant,  -w&a  injured  while  at  work 
in  the  mine  of  defendant.  Bublls  was  an 
experienced  miner,  over  50  years  old,  and  had 
worked  In  mines  for  nearly  40  years.  At 
the  time  of  his  Injury  he  was  at  work  "driv- 
ing an  entry  or  passageway  In  the  mine." 
He  had  worked  at  this  entry  for  several 
months,  and  had  driven  it  some  50  yards  or 
more  Into  the  mine.  For  doing  this  work 
Bublls  was  paid  by  the  company  at  the  rate 
of  $2.13  per  yard  for  driving  the  entry,  in 
addition  to  being  paid  for  the  coal  taken  out 
Bublis  and  bis  roommate  were  left  to  manage 
the  work  In  accordance  with  their  own  Judg- 
ment At  the  end  of  every  two  weeks  the 
work  was  measured  by  the  foreman,  and 
then  the  portion  of  the  entry  measured  was 
turned  over  to  the  company.  There  we/e  two 
veins  of  coal  at  the  place  where  Bublls  was 
working— an  upper  and  lower  vein,  each 
at>oat  4  feet  thick,  with  8  or  10  inches  of 
earth  between  them.  At  the  time  of  the  In- 
jury Bublis  had  driven  the  entry  Into  the 
upper  vein  some  10  or  12  feet  further  than 
the  lower  vein.  Bublls  testified  that  be  bad 
asked  for  timbers  to  support  the  roof,  and 
there  was  testimony  tending  to  show  that  the 
defendant  was  guilty  of  negligence  In  falling 
to  furnish  them,  and  testimony  to  the  con- 
trary. Though  the  timbers  were  not  furnish- 
ed, Bublls  proceeded  with  bis  work,  and  was 
drilling  a  hole  in  the  face  of  the  entry  for 
the  purpose  of  blasting  or  firing  shots,  when 
a  rock  weighing  several  hundred  pounds  fell 
from  the  roof  and  injured  him.  The  plaintiff 
brought  an  action  against  the  company  to  re- 
cover damages  for  the  Injury. 

On  the  trial  he  was  cross-examined  as  to 
his  knowledge  of  the  danger  to  which  he  ex- 
posed himself  by  working  under  an  unsup- 
ported roof.  He  testified  that  he  examined 
the  roof  In  the  morning  when  be  commenced 
work,  and  that  about  11  o'clock  he  examhied 
it  again.  The  examination  then  proceeded  as 
follows:  "Q.  Did  you  find  It  all  right?  A.  I 
found  it  all  right;  but  1  would  rather  have 
props  to  be  sure.  I  didn't  see  no  rocks  at  all 
tben;  but  It  sounded  a  little  loose,  and  I 
didn't  want  to  give  It  a  chance.  Q.  It  was  a 
little  loose  then?  A.  Yes,  sir.  Q.  Was  It 
loose  to  the  extent  that  yon  could  run  your 
finger  In  the  crack?  A.  No,  sir;  you  couldn't 
see  any  sign  of  loose  rock  whatever.  Q. 
Why  did  you  think  It  was  a  little  loose?  A. 
A  miner  feels  by  the  pick,  by  the  sound  of 
the  roof.  Q.  You  put  that  test  to  It?  A. 
Yes,  sir.  Q.  And  that  showed  it  was  a  little 
loose?  A.  Yes,  sir;  a  little  loose.  Q.  When 
those  Todks  get  a  little  loose,  anybody  knows 
they  will  fall?  A.  Sometimes  they  don't;  no, 
sir.  Q.  From  the  time  they  get  loose  until 
tbej-  fall  they  are  likely  to  fall  at  any  mo- 


ment, aren't  they?  A.  Not  always.  Q.  It 
was  what  yon  call  a  pot  slip,  wasn't  it?  A. 
Yes,  sir.  Q.  Isn't  a  pot  slip  when  a  break 
goes  around  a  considerable  rock?  A.  No,  sir; 
you  see  a  smooth  top  all  the  way  over.  Q. 
Can't  you  tell  there  Is  a  break  on  one  edge 
or  the  other?  A.  No,  sir.  Q.  The  only  way 
you  can  tell  Is  by  the  pick  test  that  you  have 
described?  A.  That  Is  about  all.  Q.  Now, 
when  the  pick  test  Is  made,  and  you  find  it  a 
little  loose,  you  can't  tell  when  It  will  fall? 
A.  No,  sir.  Q.  And  it  may  fall  at  any  mo- 
ment? Since  you  can't  tell  when,  it  may 
fall  at  any  motnent?  A.  Yes,  sir.  Q.  After 
you  put  the  pick  test  to  that,  and  saw  it  was 
loose,  did  you  tell,  or  could  you  tell,  how 
thick  the  rock  was  that  was  going  to  fall? 
A.  No,  sir.  Q.  Now,  when  you  found  a  loose 
rock  In  that  way,  it  was  your  duty  to  pull 
it  down?  Plaintiff's  Attorney:  He  hasn't 
said  he  found  a  loose  rock.  Witness:  No, 
sir;  I  didn't  say  It  Q.  In  answer  to  tbe 
question  of  your  attorney,  Mr.  Bowe,  you  say 
that  you  had  not  said  that  you  found  a  loose 
rock?  A  No,  sir;  I  seen  a  rock,  and  I  went 
to  find  out  whether  it  was  solid  or  not  Q. 
And  what  did  you  find?  A.  That  It  needed 
timber.  Q.  That  It  wasn't  solid?  A.  That  it 
wasn't  quite  solid.  Q.  You  said  it  wasn't 
solid,  and  that  the  pick  test  was  the  only 
test  that  could  be  applied,  and  that  test 
showed  that  It  wasn't  solid?  A.  Yes,  sir." 
The  plaintiff  was  re-examined  by  his  own 
counsel  on  the  point  as  to  whether  the  roof 
appeared  to  be  safe,  and,  on  objection  being 
made  to  the  question  as  leading,  the  presid- 
ing Judge  said  to  the  witness:  "Tell  what 
you  said  about  how  the  roof  appeared— 
whether  or  not  it  showed  any  sign  of  any 
falling  rock?  A.  I  sounded  the  rock,  and 
found  It  was  necessary  to  timber  the  roof, 
and  ordered  the  timber  right  away,  and 
didn't  get  It,  and  I  expect  the  rock  got  looser, 
and  if  I  bad  known  the  rode  was  loose  I 
wouldn't  have  worked;  but  I  thought  I 
would  get  the  timber,  and  hurried  on  up,  and 
waited  a  little  too  long.  Of  course,  If  I  bad 
seen  the  rock  was  loose,  I  would  have  quit 
anyway."  Counsel  for  plaintiff  then  asked 
him:  "If  you  had  seen  any  danger  from  the 
roof,  after  examining  It,  you  would  have 
quit?  A.  Yes,  sir."  On  objection  being 
made  to  this  question,  counsel  for  plaintiff 
said  to  the  witness:  "Just  state  to  this  Jury 
in  your  own  way  whether  or  not  you  saw 
any  danger  from  tliat  rock  falling."  Objec- 
tion was  made  to  this,  but  the  witness  an- 
swered: "I  positively  say  that  she  was 
sounding  a  little  kind  of  hollow,  but  not  dan- 
gerous enough  to  keep  me  from  working  a 
little  time  until  timber  came.  I  went  to 
work,  and  told  my  buddy  to  order  some  tim- 
ber right  away.  •  *  *  I  ordered  timber, 
and  the  timber  didn't  come  in  due  time.  It 
was  about  2  o'clock  when  the  rock  fell  and 
I  got  the  injury.  If  the  timber  come  In  due 
time  I  wouldn't  be  hurt.  •  •  *  Q.  State 
to  the  Jury  whether  or  not,  If  you  had  seen 
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any  Immediate  danger  of  that  roof  falling, 
you  would  have  worked  there.  A.  No,  sir;  T 
wouldn't  have  worked  there.  •  •  ♦  If  I 
seen  any  danger  then,  like  I  said  a  while 
ago,  I  would  not  have  worked  under  It;  but 
I  ordered  the  props  to  be  sure,  and  secure 
myself  anyhow." 

The  plaintiff  was  then  recross-examined: 
"Q.  You  testified  a  while  ago,  as  I  under- 
stand you,  that  when  you  made  the  test  you 
found  that  the  rock  showed  that  It  was  loose. 
The  pick  test  showed  that  the  rock  was  loose. 
How  much  loose  you  didn't  know;  but  it 
showed  it  was  some  loose?  'A.  Yes,  sir;  I 
hare  said  that  Q.  The  pick  test  showed 
that?  A.  Yes,  sir;  therefore  I  ordered  the 
timber  right  away.  ^Q.  Then  you  also  said 
that  nobody,  no  matter  how  good  an  expert 
miner  he  was,  could  tell  when  a  rock  loose  in 
that  way  how  quick  it  would  fall?  A.  May 
be  some  could ;  I  couldn't  Q.  And  so  far  as 
you  know  no  one  could  tell?  A.  I  don't  know. 
Q.  But  so  far  as  you  know?  A.  I  couldn't 
tell  whether  it  was  going  to  fall  or  not.  Q. 
And  you  couldn't  tell  bow  quickly  it  would 
fall,  either?  A.  No,  sir.  Q.  As  a  matter  of 
fact,  Mr.  Bublls,  those  pot  slips  are  more 
like^  to  fall  without  any  warning  or  notice 
whatever  than  any  other  kind  of  slips,  aren't 
they?    A.  Yes,  sir." 

The  jury  returned  a  verdict  in  favor  of 
the  plaintiff  for  $300  damages,  and  Judgment 
was  rendered  accordingly.  Defendant  ap- 
pealed. 

Read  &  McDonough,  for  appellant  R.  A. 
Rowe  and  A.  J.  Burk,  for  appellee. 

RIDDICE,  J.  (after  stating  the  facte). 
This  is  an  appeal  by  the  Mammoth  Vein  Coal 
Company  from  a  judgment  rendered  In  faVor 
of  Charles  Bublls  against  It  for  $300  as  dam- 
ages for  an  injury  to  plaintifT,  caused  by  the 
fall  of  a  rock  in  the  mine  of  the  defendant 
The  plaintiff  was  a  miner,  and  at  the  time 
of  his  injury  was  at  work  driving  an  entry 
or  passageway  in  the  mine.  This  entry  where 
.  plaintiff  was  at  work  was  unfinished,  and 
bad  not  been  turned  over  to  the  company, 
and  was  not  being  used  as  a  passageway. 
The  work  was  being  done  by  himself  and 
partner  according  to  their  own  judgment 
and  they  bad  the  same  control  over  the  place 
at  which  they  were  at  work  as  a  miner  has 
over  a  room  in  which  be  works.  This  is  the 
view  of  the  case  adopted  by  the  trial  judge 
and  the  one  we  take,  though  the  facte  about 
this  matter  were  not  brought  out  very  clear- 
ly. Plaintiff  at  one  point  of  bis  cross-exam- 
ination stated  that  it  was  the  duty  of  the 
company  to  "timber"  the  entry  and  make  It 
safe.  This  was  no  doubt  true  of  entries  and 
passageways  after  they  are  finished  and  used 
as  such;  but  it  was  not  true  of  this  part  of 
the  entry  where  plaintiff  received  his  In- 
Jury,  for  that  had  not  been  finished  and  was 
not  being  used  as  an  entry  but  as  a  place  for 
work.     Plaintiff   himself    was  making    the 


entry  and  mining  the  coal  therein,  and  while 
he  was  doing  that  It  was  no  more  than  the 
room  or  place  where  he  worked.  The  case 
was  tried  on  this  theory,  and  the  conduct  of 
the  plaintiff  shows  that  he  took  this  view  of 
the  matter;  for,  when  he  concluded  that  the 
roof  needed  propping,  he  did  not  request  the 
company  to  prop  the  roof,  but  to  send  props 
to  enable  him  to  prop  it  The  statute  made 
it  the  duty  of  the  company,  when  requested, 
to  furnish  the  plaintiff  sufilclent  props  and 
caps  and  other  suitable  timbers  with  which 
to  prop  and  safeguard  the  roof  of  the  entry 
where  be  was  at  work,  and  it  was  the  duty  of 
the  plaintiff  to  use  the  timbers  and  make  the 
roof  safe.  The  Jury  found,  and  the  evidence 
tends  to  show,  that  the  company  failed  to 
furnish  the  timbers  as  required  by  the  stat- 
ute, although  requested  to  do  so  by  plaintiff. 
It  was  therefore  guilty  of  negligence,  and 
must  be  held  responsible  for  any  injury 
caused  thereby,  imless  the  plaintiff  was  him- 
self guilty  of  negligence  contributing  to  his 
own  injury.  As  before  stated,  the  law  re- 
quires mine  owners  to  furnish  sufficient 
props  and  timbers  with  which  to  safeguard 
the  roofs  above  where  they  work.  If  they  fail 
to  do  that  and  the  miner  is  put  to  an  electio'b 
whether  he  will  go  ahead  and  risk  the  danger 
and  quit  woiic,  and  he  concludes  to  go  ahead 
and  work,  it  becomes  a  question  as  to  wheth- 
er in  BO  doing  he  acted  with  due  care  or  reck- 
lessly exposed  himself  to  an  obvious  and  im- 
minent danger.  If  while  in  the  exercise  of 
due  care  be  is  injured  by  reason  of  the  fact 
that  the  company,  after  request  willfully 
failed  to  furnish  sufficient  or  suitable  timbers 
with  which  to  prop  the  roof,  his  injury  is 
then  due  to  a  violation  of  the  statute  on  the 
part  of  the  company,  and  they  should  re- 
spond In  damages.  Kansas  &  T.  Coal  Co-  v. 
Chandler,  71  Ark.  518,  77  S.  W.  912.  On  the 
other  hand,  if  the  danger  is  obvious  and  im- 
minent it  Is  nothing  but  recklessness  for  him 
to  expose  himself  to  it,  and  the  law  will  not 
permit  him  to  recover  damages  for  an  Injury 
directly  due  to  bis  own  lack  of  ordinary 
prudence.  Coal  Company  v.  Estlevenard,  53 
Ohio  St  43,  40  N.  E.  725. 

Now,  we  have  set  out  the  main  portion  of 
the  testimony  of  the  plaintiff  bearing  on  the 
question  of  the  nature  of  the  danger  to  which  ' 
he  exposed  himself  and  his  knowledge  there- 
of, and  we  think  it  shows  that  he  was  guilty 
of  want  of  ordinary  care-  It  is  true  that  ha 
says  that  he  would  not  have  worked  there 
if  he  had  known  that  it  was  dangerous;  but 
he  admits  that  when  he  tested  the  rock  with 
the  pick,  which  he  says  was  the  best  way  to 
test  it,  the  pick  test  showed  that  the  rock  was 
more  or  less  loose,  and  that  no  one  could  tell 
how  soon  or  when  it  would  falL  We  said  In 
a  recent  case  that  "If  one  remains  at  work 
under  a  rock  which  he  knows  is  liable  to  fall 
at  any  moment,  his  Injury  from  the  fall  of 
the  rock  is  a  consequence  of  his  own  care- 
lessness,  and  prevente  a   recovery    on   his 
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part."  Kansas  Coal  Co.  t.  Chandler,  71  Ark. 
518,  77  S.  W.  912.  No  prudent  man  should 
eximse  himself  to  such  a  risk  rather  than 
wait  until  he  can  secure  props  with  which 
to  secure  the  roof  from  falling.  To  work  un- 
der a  rock  after  discovering  that  It  was  liable 
to  fall  at  any  moment  was  knowingly  to  oc- 
cupy a  position  of  great  and  palpable  danger 
when  there  was  no  occasion  to  take  such  a 
risk,  and  the  Injury  of  plaintiff  was  the 
direct  result  of  this  reckless  exposure  to 
danger,  and  we  are  of  the  opinion  that  the 
court  should  have  directed  a  yerdlct  for  de- 
fmdant-  Kansas  &  T.  Coal  Co.  t.  Chandler, 
71  Ark.  618,  77  S.  W.  912;  Coal  Co.  y.  Estlev- 
enard,  03  Ohio  St.  43,  40  N.  E.  725;  Coal 
Co.  y.  Mulr,  20  Colo.  320,  38  Pac.  378,  26 
L.  R.  A.  435,  46  Am.  St.  Rep.  299;  Sugar 
Creek  Mining  Co.  v.  Peterson,  177  111.  824, 
52  N.  B.  476;  Chrlstner  v.  Coal  Co.,  146  Pa. 
67,  23  Atl.  221;  White's  Mining  Remedies,  § 
463;  20  Am.  &  Eng.  Euc.  Law  (2d  Ed.) 
140.  The  same  conclusion  was  reached  in  the 
case  of  Patterson  v.  Poe,  99  S.  W-  538,  re- 
cently decided  by  this  court,  though  the  de- 
cision there  was  based  on  the  ground  that 
the  plaintiff  assumed  the  risk.  In  cases  like 
this  case  and  that  of  Patterson  y.  Poe,  where 
the  plaintiff  exposes  himself  to  a  danger  that 
Is  obvious  and  imminent,  it  is  not  of  much 
practical  Importance  whether  the  case  Is 
disposed  of  on  the  ground  of  assumed  risk  or 
contributory  negligence;  for,  as  was  pointed 
out  by  Judge  Taft,  in  Narramore  v.  Cleve- 
land, 96  Fed.  298-304,  37  0.  O.  A.  499,  605,  48 
L.  R.  A.  68,  "assumption  of  risk  and  contribu- 
tory negligence  approximate  when  the  danger 
is  so  obvious  and  imminent  that  no  ordinarily 
pmdoit  man  would  assume  the  risk  there- 
tor."  The  opinion  by  Judge  Taft  In  that 
case  contains  a  full  discussion  of  the  prin- 
ciples underlying  the  doctrines  of  assumption 
of  risk  and  contributory  negligence  and  their 
application  in  cases  where  the  servant  under- 
takes to  hold  the  master  responsible  for  a 
failure  to  perform  a  statutory  duty. 

Assumption  of  risk  and  contributory  negli- 
gence were  also  discussed  by  this  court  in 
the  recent  case  of  Choctaw,  O.  &  G.  R.  Co. 
T.  jMies,  77  Ark.  867,  92  S.  W.  244,  4  L.  R. 
A.  (N.  S.)  837.  There  Is,  of  course,  a  clear 
distinction  between  these  two  doctrines, 
though  the  courts  have  not  always  kept  them 
In  mind;  but  it  is  not  necessary  to  discuss 
the  question  here,  for  in  this  case  the  appli- 
cation of  either  rule  defeats  the  plaintiff. 
Tbe  decisions  of  the  courts,  not  only  of  this 
but  of  other  states,  are  practically  unanimous 
In  holding  that  contributory  negligence  is  a 
good  defoise  to  an  action  by  a  servant  to 
recover  damages  for  injuries  against  bis  em- 
ployer based  on  tbe  failure  of  the  master  to 
perform  a  statutory  duty.  Kansas  &  T.  Goal 
Co.  V.  Chandler,  71  Ark.  618,  77  8.  W-  912; 
St.  L.  S.  W.  By.  Co.  V.  DIugman,  62  Ark. 
846,  86  &  W.  219;   Narramore  ▼.  Cleveland, 


96  Fed.  298,  37  O.  O.  A.  449,  48  L.  R.  A.  68; 
Coal  Co.  V.  Estlevenard,  53  Ohio  St.  43,  40 
N.  E.  725;  Hamman  v.  Central  Coal  ft  Coke 
Co.,  156  Mo.  232,  56  S.  W.  1091.  In  the  case 
last  cited  the  Judgment  against  the  company 
was  sustained,  although  the  miner  continued 
at  work  after  the  company  had  failed  to 
furnish  him  props.  But,  to  quote  tbe  lan- 
guage of  the  court,  "the  roof  where  the  ac- 
cident happened  was  examined  by  one  of  the 
miners  with  bis  pick,  which  was  the  usual 
and  proper  way  to  examine  the  roof  and  test 
Its  strength,  within  an  hour  prior  to  the 
accident,  and  found  to  be  safe  to  work 
under."  Under  these  circumstances  the  court 
said  that  the  question  of  whether  the  plain- 
tiff, In  going  ahead  with  his  work,  acted  with 
due  care,  was  a  question  for  the  Jury.  This 
Missouri  case  Is  one  of  the  strongest  cases 
In  favor  of  the  contention  of  plaintiff  that  we 
have  found;  but  In  that  case  the  pick  test 
showed  that  the  roof  was  safe,  while  In  this 
case  that  test  showed  that  the  roof  was  more 
or  less  loose,  and  that  It  was  liable  to  fall  at 
any  time.  As  we  have  said,  the  plaintiff,  in 
remaining  at  work  uuder  the  roof  after  mak- 
ing this  discovery,  was  guilty  of  negligence 
that  directly  brought  about  his  injury.  As 
this  contributory  negligence  was  shown  by 
his  own  testimony,  there  was  no  need  to  send 
the  case  to  the  Jury. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


LESTER  et  al.  v.  KIRTLBX  et  al. 
(Supreme  Court  of  Arkansas.     July  22,  1907.) 

1.  Dkeds— CoRSTBUorroN— Tknanot  in  Com- 
mon—Pkesumption.  , 

Under  the  express  provisions  of  Kirby's 
Dig.  i  739,  every  interest  m  real  estate  granted 
or  devised  to  two  or  more  persons  shall  be  deem- 
ed to  be  a  tenancy  in  common,  unless  expressly 
declared  to  be  a  Joint  tenancy. 

2.  PABTrrioN— Persons  ENTrruD  to  Main- 
tain Action  Fob. 

Under  the  express  provisions  of  Kirby's 
Dig.  f  5770,  where  lands  are  held  in  tenancy  in 
common,  any  one  or  more  of  the  persons  inter- 
ested may  present  a  petition  for  partition  ac- 
cording to  the  respective  rights  of  the  parties. 

3.  Same  —  Inoidental  Relief  —  Adjustment 
OF  Claims  Between  Pasties. 

The  chancerv  court  having  jurisdiction  to 
make  partition  or  land,  and  a  petition  for  par- 
tition of  land  of  a  decedent  having  been  filed 
before  the  probate  of  his  willj  it  was  proper  for 
that  court  to  retain  jurisdiction  and  to  adjudge 
and  settle  the  question  of  the  validity  and 
amount  of  a  claim  against  decedent's  estate  and 
asserted  to  be  a  lien  thereon. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partition,  8  228.] 

4.  Wills  —  Construction  of  Testamentabt 

POWEBS. 

That  testator  directed  that  his  entire  es- 
tate should  be  controlled  and  managed  by  his 
executors  for  the  use  and  support  of  bis  wife  did 
not  confer  authority  on  the  execntors  to  burden 
the  corpus  of  testator's  real  estate  for  tbe  sup- 
port of  the  wife  in  the  event  of  tbe  rent  and 
uses  being  insufficient. 
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6.  Same— Co  NSTBUCTioN  —  Estate   Cbeatbd— 
Lite  Ebtatk. 

Testator  gave  his  entire  estate  to  his  wife 
for  her  sole  use  and  benefit,  provided  that  on  her 
marriage  after  bis  death  she  should  have  certain 

groperty  specified,  directed  bis  executors  after 
Is  wife's  death  or  marriage  to.  divide  the  entire 
Sroperty  equally  among  his  heirs,  and  declared 
is  intention  to  be  that  his  executors  should 
use  and  control  his  property  in  such  manner 
as  to  provide  bis  wife  a  comfortable  support, 
the  remainder  to  be  divided  among  his  heirs. 
Held,  that  the  wife  took  but  a  life  estate. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Wills,  i  1417.] 

6.  Pabtition  —  Adjustmbnt   or  CLAma   or 
Parties— Laches. 

Testator  died  in  January,  1894,  and  Us 
widow  died  in  July,  1900.  The  executors  named 
in  his  will  held  it,  and  did  not  offer  it  for  pro- 
bate until  January,  1906;  a  suit  for  partition 
of  land  of  testator  having  been  brought  in  the 
meantime.  Held,  that  a  claim  by  one  of  the  ex- 
ecutors, asserted  in  the  partition  suit,  for  sup- 
port of  testator's  widow,  after  his  death,  was 
baired  by  laches. 

Appeal  from  Latayette  Chancery  Court; 
B.  O.  Mahoney,  Chancellor. 

Action  by  Ethel  Klrtley  and  others  against 
J.  T.  Lester  and  another.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

'  Appellees  filed  in  the  circuit  court  of  La- 
fayette county  a  petition  for  partition  of  cer- 
tain lands,  making  appelfants  parties  defend- 
ants, and  setting  up  that  appellees  and  appel- 
lants owned  the  lands  sought  to  be  partition- 
ed as  tenants  in  common ;  they  being  the  chil- 
dren and  heirs  of  James  T.  Lester,  deceased. 
Appellants  answered,  setting  up  that  James 
T.  Lester  disposed  of  all  his  property  by 
will,  which  they  as  the  executors  had  filed 
with  the  probate  court  of  Lafayette  county 
for  probate;  that,  acting  under  the  will, 
they  bad  paid  t^e  debts  of  the  testator,  and 
had  cared  for  the  widow,  and  in  doing  so  had 
incurred  an  expense  of  $1,500  for  which  the 
estate  was  indebted ;  that  the  will  prescribed 
the  manner  in  which  the  estate  shall  be  dis- 
posed of  Inconsistent  with  partition  thereof. 
They  allege  that  the  matter  should  be  re- 
ferred to  the  probate  court  to  be  disposed  of 
according  to  the  provisions  of  the  will,  and 
ask  that  the  petition  be  dismissed.  Appel- 
lees reply  that  at  the  time  of  filing  their 
complaint  they  understood  and  believed  that 
the  said  James  T.  Lester  died  intestate,  and 
that  they  had  no  knowledge  or  information 
to  the  contrary  up  to  and  for  some  time  there- 
after; that  since  filing  of  this  suit  J.  T.  and 
N.  T.  Lester  have  filed  and  probated  a  will  of 
the  said  James  T.  Lester,  and  have  qualified 
as  executors  thereof,  deny  that  the  estate 
owed  any  debts,  and  deny  that  in  having  the 
widow  cared  for  and  provided  for  as  per 
terms  of  the  will  said  estate  has  incurred 
great  expense,  say  in  the  sum  of  $1,600,  or 
any  other  sum  that  was  and  is  a  debt  against 
the  estate ;  that  the  said  Lester  died  on  the 
6tb  day  of  January,  1S94,  and  that  bis  widow 
died  on  the  26th  day  of  July,  1900;  that  dur- 
ing this  long  period  of  time  defendants  knew 
of  the  said  will,  and  that  the  executors  there- 


in named  secretly  held  same  and  refnsed  and 
neglected  to  probate;  that  if  the  estate  owed 
any  debts,  or  became  liable  for  any  debts  In- 
curred by  reason  of  having  the  widow  cared 
for,  that  the  rights  of  the  executors  anB 
creditors  are  barred  as  to  the  lands  by  laches 
and  long  lapse  of  time;  that  under  the  pro- 
visions of  said  will  the  widow  took  and  held 
only  a  life  estate  in  said  lands;  that  at  her 
death  the  land  descended  to  plaintiffs  and  de- 
fendants in  equal  parts;  that  defendants  N. 
T.  and  J.  T.  Lester  have  refnsed  and  neg- 
lected to  partition  said  lands  as  empowered 
under  the  will,  and  that  they  are  now  es- 
topped to  farther  Interpose  the  power  given 
them;  that  they  are  hostile  to  and  preju- 
diced against  the  rights  of  plaintiffs,  and 
that  it  would  be  unjust  and  inequitable,  and 
highly  prejudicial  to  their  interests  and 
rights,  for  them  to  make  the  partition,  if 
willing  now  to  so  do,  and  pray  fOr  appoint- 
ment of  commissioners  and  partition.  At  this 
Juncture  by  consent  of  all  parties  the  cause 
was  transferred  to  the  chancery  court,  and 
appellants  filed  an  amendment  to  their  answer. 
In  which  they  state  that  prior  to  death  of  • 
James  T.  Lester  he  devised  and  bequeathed 
to  his  wife  Elenor  Lester,  all  his  estate,  both 
real  and  personal,  as  shown  by  the  will  at- 
tached and  made  exhibit  to  answer;  that 
defendants  J.  T.  and  N.  T.  Lester,  In'effort 
to  regard  wish  of  father  as  expressed  in 
said  will,  cared  for  their  mother  in  her  life- 
time, and  that  J.  T.  Lester,  being  the  only 
one  of  the  executors  who  bad  money,  sup- 
plied and  maintained  her  in  as  comfortable 
manner  as  possible,  and  furnished  her  money 
and  supplies  as  requested;  that  he  kept  an 
account  of  said  expendltnres,  and  files  ac- 
count as  part  of  answer,  says  that  It  is 
Just  debt  against  the  estate,  and  is  a  Hen  on 
the  property  of  said  estate,  and  asks  that 
the  lands  be  sold  for  payment  of  the  claim. 

The  will,  omitting  caption  and  conclusion, 
is  as  follows: 

"Ist  I  hereby  constitute  and  appoint  my 
two  sons,  to  wit:  James  T.  Lester  and  Na- 
thaniel T.  Lester,  to  the  sole  executors  of 
this,  my  last  will  and  testament,  directing  my 
executors  to  pay  my  Just  debts  and  funeral 
expenses,  and  legacies  hereinafter  given  out 
of  my  estate. 

"2nd.  After  the  paymmt  of  my  Jnst  debts 
and  funeral  expenses,  I  give  to  my  wife, 
Elenor  Ijoster,  my  entire  estate,  to  wit: 
Moneys,  stock,  and  farm,  for  her  sole  use  and 
support,  and  It  is  expressly  understood  that 
my  entire  estate,  is  to  be  controlled  and 
managed  by  my  said  executors,  that  is  to 
say,  James  T.  and  Nathaniel  T.  Lester,  or  ei- 
ther of  them ;  that  they,  or  either  of  them,  are 
to  manage  and  control  said  farm,  stock,  and 
effects  to  the  best  of  their  Jndgment  and  abil- 
ity for  the  use  of  my  said  wife  as  aforesaid. 

"3rd.  If  my  wife,  Elenor  Lester,  should 
see  proper,  after  my  decease,  to  marry  again, 
then  in  that  case  she  shall  have  one  hundred 
and  sixty  acres  of  land,  to  include  the  home- 


Digitized  by 


Google 


▲rk.) 


LESTES  T.  KIRTLET. 


215 


stead,  and  one  himdred  and  fifty  doUara 
worth  of  property  oat  of  my  estate,  the 
balance  to  be  disposed  of  as  hereinafter  pro- 
vided. 

"4th.  After  the  marriage  of  my  wife,  El- 
enor  Lester,  or  death,  if  she  should  not  marry, 
I  direct  that  said  executors  shall  advertise 
my  entire  property  for  sale,  and.  If  It  can  be, 
agreeable  with  all  my  children,  divide  the 
same  Into  such  lots  and  parcels  as  shall  give 
each  one  of  my  children  an  equal  share  of 
my  property;  If  it  cannot  be  so  divided  in 
lots  and  shares,  then  they  shall  sell  to  the 
highest  bidder  and  the  proceeds  be  equally 
divided  between  them  all. 

"5th.  It  is  expressly  understood  that  my 
said  execntors,  or  one  of  them,  in  case  of  the 
death  of  the  other,  shall  have  full  power, 
after  said  property  Is  divided  or  sold  as  afore- 
said, to  execute  deeds  of  conveyance  which 
will  have  the  force  and  effect  as  I  could  do 
were  I  alive  and  present;  and,  also,  have 
power  to  sue  and  collect  any  debt  which 
may  be  due  and  owing  to  me  at  the  time  of 
my  decease. 

"0th.  Now,  it  1b  to  be  expressly  understood 
.that  It  is  my  intoitlon  in  this  instrument 
that  my  execntors  shall  use  and  control  my 
effects,  goods,  chattels,  moneys  and  real  es- 
tate in  such  manner  as  to  provide  for  my  wife 
a  comfortable  and  snug  support  as  aforesaid, 
but  all  to  be  managed  with  prudence  and 
economy  and  not  spent  Indiscreetly,  and  that 
the  remainder  shall  be  divided  equally  among 
all  my  heirs,  giving  each  an  equal  share." 

The  win  was  executed  January  27,  1890, 
and  was  filed  for  probate  January  8,  1906. 
The  suit  In  partition  was  begun  January  81, 
1906.  It  was  agreed  that  appellants  and  ap- 
pellees were  the  heirs  of  James  Lester,  who 
died  January  6,  1894;  that  Blenor  Lester 
was  the  widow  and  mother  of  appellants  and 
appellees ;  that  Jamej  Lester  owned  the  tract 
of  land  described  In  the  petition  for  parti- 
tion at  the  time  of  his  death;  that  Elenor 
Lester,  the  widow,  died  July  31,  1900;  that 
the  will  (as  set  out  above)  was  not  offered  for 
probate  until  January  6,  1906;  that  It  was 
duly  probated  in  the  Lafayette  probate  court 
April  16,  1906;  that  J.  T.  and  N.  T.  Lester 
were  appointed  executors ;  that  no  Inventory 
or  appraisement  has  been  made  and  filed  by 
said  executors,  nor  have  they  made  any  re- 
port or  taken  any  further  action  in  said  es- 
tate since  letters  were  granted  them  on  the 
16tb  day  of  April,  1906;  that  no  claim  or 
demand  of  any  kind  had  been  filed  against 
said  estate  at  that  time  which  was  the  14th 
day  of  September,  1906. 

N.  T.  Lester  testified,  In  substance,  that 
after  the  death  of  their  father  he  and  J.  T. 
Lester  took  charge  of  the  estate  real  and 
po-sonal.  and  managed  and  controlled  same, 
acting  as  execntors  of  the  will.  They  bad 
never  given  any  account  of  the  effects  of  the 
estate  disposed  of  by  them  to  the  probate 
conrt     J.  T.  Lester  testified:   That  the  ac- 


cotmt  that  he  had  exhibited  was  correct 
That  the  estate  owed  him  a  balance  on  the 
account  of  $727.54.  That  after  his  father's 
death  he  took  charge  of  his  estate,  and  man- 
aged and  controlled  It  for  his  mother.  That 
the  proceeds  from  the  products  of  farm  and 
stock  were  not  sufficient  for  his  mother's 
support,  and  he  used  his  own  money  to  sup- 
ply the  deficiency.  His  mother  was  an  in- 
valid from  his  father's  death,  and  for  the 
last  three  years  of  her  life,  not  being  able 
to  turn  herself  in  bed.  The  personal  estate 
consisted  of  three  mules,  about  four  cows, 
and  some  yearlings,  did  not  l^now  how  much 
money.  His  father-  prior  to  bis  death  bad 
received  $500,  but  that  went  to  pay  debts 
and  funeral  expenses.  There  was  some  com 
and  plow  tools  and  household  and  kitchen 
furniture.  There  were  book  accounts  which 
were  old  and  out  of  date.  A  note  on  Dr. 
Henry  for  something  over  $100,  whldi  he 
tried  to  collect,  but  could  not  He  used  the 
farm  for  his  mother's  benefit  She  lived 
with  him  about  two  years  and  fonr  months 
prior  to  her  death,  while  his  brother  stayed 
at  the  old  place.  There  was  no  memorandum 
of  stock  cotton  or  other  things  kept  Had 
his  brother  to  sell  them,  and  used  proceeds 
for  his  mother.  When  bis  mother  lived  on  the 
old  home  place,  his  brother  N.  T.,  his  brother's 
daughter,  a  man  by  the  name  Stinchcomb,  a 
cook,  and  Lewis  Grant  a  hired  hand,  lived 
with  her.  His  mother  lived  with  him  from 
1807  or  18ns  until  her  death  in  1900.  During 
this  time  Grant  got  most  of  the  things  char- 
ged to  the  estate,  and  the  other  part  of  the  ac- 
count waB  for  things  used  by  his  mother  at 
bis  house.  He  did  not  know  what  it  re- 
quired for  the  support  of  bis  mother,  except 
as  shown  by  the  account  She  drew  a  pen- 
sion of  $8  per  month  from  the  United  States 
government  The  checks  were  cashed  by 
him  and  his  brother  N.  T.  Lester  and  the 
amount  turned  over  to  his  mother.  He  had 
never  presented  to  the  heirs  the  account 
against  his  mother.  The  husband  of  one  of 
the  heirs,  Ethel  Kirtley,  told  him  that  If 
he  had  an  account,  It  would  have  to  take  its 
course  in  law.  The  appellees  never  agreed 
for  him  to  withhold  any  action  or  proceed- 
ing necessary  to  the  enforcement  of  any  claim 
or  supposed  claim  he  might  have  against  the 
estate.  It  was  never  discussed.  He  had 
rented  the  place  each  year  since  his  mother's 
death.  He  did  so  because  the  estate  was  in- 
debted to  him  and  none  of  the  heirs  object- 
ed. Had  been  since  mother's  death  about  25 
acres  in  cultivation ;  had  not  rented  by  the 
acre.  It  is  rented  this  year  for  $50.  There 
is  on  the  place  a  large  two-story  residence, 
but  no  fine  orchard.  Renters  damaged  or- 
chard greatly  by  letting  calves  run  on  there. 
In  1900  proceeds  of  place  used  for  mother; 
1901  gave  rent  of  place  for  repairing  cook- 
room;  1902,  let  Lewis  Lestw  have  It  for  re- 
pairing fences;  1903,  rented  for  bale  of  cot- 
ton and  divided  among  heirs,  exc^t  Jessie 
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Lester;  1904,  let  Lewis  Lester  have  It  for 
bale  of  cotton ;  1905,  rented  it  for  $36.  Ck>n- 
Btders  his  claim  worth  lands. 

The  cbaacellor  found  that  the  account  of 
J.  T.  Lester  was  not  supported  hy  the  evi- 
dence and  that  he  was  barred  by  laches.  The 
decree  of  the  court  was  for  partition  of  the 
lands,  and  this  appeal  was  taken. 

Warren  &  Hamlter,  toe  appellants.  Sear- 
cy &  Parks,  for  appellees. 

WOOD,  J.  (after  stating  the  facts),  nrst 
The  chancery  court  had  jnrlsdlctlon.  Appel- 
lants and  appellee  were  tenants  in  common 
(section  739,  Kirby's  Dig.),  and  as  such  could 
go  into  chancery  for  partition.  See  section 
6770,  KIrby'a  Dig.;  Patton  et  al.  v.  Wag- 
ner et  al.,  19  Ark.  233.  The  allegations  made 
in  appellee's  petition  and  in  the  reply  to 
the  answer  of  appellants  were  sufficient,  if 
true,  to  give  the  chancery  court  Jurisdiction. 
The  appellant  J.  T.  Lester,  who  bad  posses- 
sion of  the  land,  did  not  claim  to  have  title 
in  same  or  to  be  holding  same  adversely  to 
any  title  or  interest  of  the  appellees  In  the 
land.  His  only  contention  was  that  the 
cause  should  be  dismissed,  and  that  the  pro- 
bate court  should  proceed  to  determine  the 
matters  in  controversy.  But  this  suit  was 
begun  before  the  will  was  filed  for  probate, 
and  the  chancery  court,  having  Jurisdiction 
to  make  partition,  could  proceed  to  adjudge 
and  settle  the  question  of  the  amount  and 
validity  of  appellant  J.  T.  Lester's  claim,  and, 
having  taken  jurisdiction  of  the  cause  for 
partition.  It  was  proper  for  it  to  retain  it  to 
determine  this  Issue.  It  was  shown  that 
there  were  no  debts  against  the  estate  of 
James  Lester,  deceased.  Appellants  and  ex- 
ecutors of  the  will  bad  no  power  under  the 
provisions  of  the  will  to  create  a  debt  against 
the  estate  of  their  testator  In  their  own 
name  and  right,  or  in  any  other  way,  for  the 
support  and  maintenance  of  their  mother, 
the  widow  of  James  Lester,  deceased.  "The 
entire  estate"  was  to  be  "controlled  and 
managed  by  the  executors"  for  the  "use  and 
support  of  the  wife"  of  James  Lester,  but 
this  did  not  give  them  the  power  to  sell  the 
real  estate  or  to  contract  debts  against  the 
real  estate  that  would  result  in  its  sale.  The 
various  provisions  of  the  will,  when  con- 
strued as  a  whole,  show  that  the  intention 
of  the  testator  was  that  the  entire  usufruct 
of  the  estate  should  go  to  provide  for  his 
wife  "a  comfortable  and  snug  support."    This 


intention  is  clearly  set  forth  in  the  sixth  and 
last  paragraph  of  the  will,  where  the  tes- 
tator expressly  declares  such  to  be  bis  pur- 
pose. Appellants,  therefore,  had  no  claim 
against  the  estate  of  the  deceased  James  Les- 
ter, and  the  court  very  proi>erly  refused  to 
dismiss  the  cause  for  'want  of  Jurisdiction. 

Second.  As  we  have  shown,  the  purpose 
of  the  testator  was  to  devise  a  life  estate 
in  the  entire  property  both  real  and  personal 
which  he  owned  at  the  time  of  bis  death 
to  his  wife  for  "her  use  and  support"  If 
the  widow  married  again,  the  estate  for 
life  was  defeated  In  all  the  property  of  the 
estate,  except  the  homestead  and  $150  worth 
of  personal  property,  as  Is  shown  by  the  third 
paragraph  of  the  will.  In  case  of  the  de- 
feasance of  the  life  estate  in  all  of  the  feal- 
ty, except  the  homestead  and  the  $160  of  per- 
sonal property,  by  the  marriage  of  the 
widow,  the  executors  were  to  sell  the  re- 
mainder, or.  In  case  of  the  death  of  the 
widow,  to  divide  the  entire  estate  into  lota 
and  parcels,  if  It  could  be  done  by  agree- 
ment among  the  heirs  so  as  to  give  them 
share  and  share  alike,  and,  if  it  could  not 
be  done  by  consent,  the  executors  were  to. 
sell  the  entire  estate  and  divide  the  pro- 
ceeds equally  between  them  all.  All  of  this 
shows  that  the  widow  did  not  get  a  fee  in 
the  real  estate,  and  It  follows  that  appel- 
lants bad  no  claim  which  they  could  main- 
tain against  the  estate  as  the  property  of 
the  mother;  for  her  estate  in  it  ended  at 
her  death.  That  this  is  the  proper  construc- 
tion of  the  will,  see  O'Connor  v.  Rowland,  73 
Ark.  425,  84  S.  W.  472 ;  Frank  v.  Dnz  et  al., 
16  S.  W.  732,  91  Ky.  621;  Ezekiel  Giles  v. 
Sam  W.  Little  et  al.,  104  .U.  S.  291,  26  L.  Ed. 
745. 

Third.  Even  If  the  case  were  not  settled  by 
this  construction  of  the  will,  we  would  not 
disturb  the  finding  of  .the  chancellor  on  the 
facts  as  to  the  lack  of  evidence  to  support 
the  claim,  and  his  finding  as  to  laches.  No 
court  of  chancery  could  sanction  the  methods 
pursued  by  the  appellant  J.  T.  Lester,  In 
this  case  to  assert  even  a  valid  claim  against 
the  estate  of  his  father  or  mother,  and  he 
would  be  barred  by  laches  from  not  pursuing 
earlier  the  statutory  remedies.  Chapter  1, 
i  110,  Kirby's  Dig. 

On  the  facts  the  preponderance  Is  In  favor 
of  the  chancellor's  finding  that  appellant's 
claim  is  not  supported  by  the  proof. 

Decree  aflOrmed. 
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ST.  LOmS,  I.  M.  &  S.  R.  CO.  ▼.  HOOK. 

(Supreme  Court  of  Arkansas.     Jul;  22,  1907.) 

1.,  CABRIEB8— Railroads  —  Stations  —  Pneu- 
monia CONTBAOTED  BY  PASSENOEB  —  EVI- 
DENCK — SlTFFICIENCy. 

Evidence,  in  an  action  against  a  railway 
company  for  maintaining  a  waiting  room  in 
such  condition  that  plaintiff,  while  waiting  for 
a  delayed  train,  contracted  pneumonia,  held  to 
SDstain  a  verdict  for  plaintiff. 

[ESd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  {  1150.] 

2.  Sams— LiABiLiTT  or  Cabbieb. 

If  the  condition  of  a  carrier's  waiting  room 
was  the  proximate  cause  of  a  passenger  con- 
tracting pneomonia,  the  carrier  is  liable  in  dam- 
ages. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  S§  1245,  1150.] 

S.  BVIDENO  E— Expebt   Tbbtimont— Htpo- 

rnin'icAL  Questions. 

A  bypotnetical  question  asked  a  physician 
as  an  expert  witness  was  not  objectionable  be- 
canse  not  embodying  other  proven  facts  than 
those  therein  mentioned  on  the  point  covered 
by  the  question. 

[Ed.  Note.— For  cases  in  jioint,  see  Cent.  Dig. 
vol.  20,  Evidence,  {  2370.] 

4.  Damages— Injtjbt  to  Health  —  Instbuo- 

TION. 

Where,  in  an  action  against  a  railway  com- 
pany for  maintaining  a  waiting  room  in  such 
condition  that  plaintiff,  while  waiting  for  a  de- 
layed train,  contracted  pneumonia,  there  was 
evidence  that  plaintiff  was  ill  for  several  weeks, 
it  was  proper  to  authorize  recovery  for  any  dim- 
inution of  his  health  and  vigor  occasioned  by 
the  alleged  wrong. 

[E<d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Damages,  §  71.] 

McGnlloch,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty ;  Jepttaa  H.  Evans,  Judge. 

Action  by  Walter  Hook,  a  minor,  by  his  next 
friend,  L.  A.  Daggett,  against  tbe  St.  Louis, 
Iron  Mountain  &  Southern  Railway  Com- 
pany, for  maintaining  a  waiting  room  In  such 
condition  that  plaintiff,  wbile  waiting  for  a 
delayed  train,  contracted  pneumonia.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Tbe  hypothetical  question  asked  a  physl- 
daii :  "Suppose  you  take  a  child  of  this  age, 
this  size,  on  a  cold,  damp,  drizzly,  rainy  day, 
a  severe  gale  of  wind  blowing  from  tbe  north- 
west, and  you  clothe  him  with  leggings, 
good,  warm,  woolen  clothes,  under  and  up- 
per, and  take  blm  300  yards  to  a  place  where 
there  was  no  Are  In  the  stove,  no  prepara- 
tions tor  a  flee  in  a  room  10  by  7  or  10  by  15, 
where  tbe  room  was  full  of  dust  and  dirt 
and  beer  spit  on  the  floor,  and  you  should  be 
called  in  to  see  blm,  where  would  yon  trace 
this  disease  to?  To  what  condition  of  affairs 
would  you  trace  It?" 

Instruction  6,  referred  to  In  the  opinion, 
was  as  follows :  "If  yon  find  for  the  plain- 
tiff, you  will  assess  tbe  amount  of  recovery 
at  such  a  sum  of  money  as,  in  your  Judgment, 
from  the  evidence,  will  compensate  him  for 
the  pain  and  snlferlng,  mental  and  physical, 
If  any,  and  tbe  diminution  of  any  of  his  phys- 

1MS.W^14^ 


leal  health  and  vigor  occasioned  by  the  al- 
leged wrong  sued  for.  If  you  find  such  wrong 
to  have  existed  and  to  have  proximately  caus- 
ed the  injury  sued  for.  If  you  find  for  the 
defendant,  you  will  simply  say  so  In  your 
verdict" 

0.  L.  &  L.  P.  Miles,  for  appellant.  Sam 
R.  CSiew,  for  appellee. 

HILL,  C.  J.  The  reporter  will  state  the 
substance  of  the  evidence  and  tbe  instruc- 
tions so  far  as  the  same  are  material  to  the 
Issues  discussed.  It  will  be  seen  therefrom 
that  this  Is  an  action  to  recover  damages  of 
the  railroad  for  maintaining  a  waiting  room 
In  such  condition  that  the  appellee,  a  child, 
while  waiting  for  a  belated  train,  contracted 
pneumonia. 

1.  The  first  question  is  as  to  the  sufficiency 
of  tbe  evidence.  Testing  the  same  under  tbe 
rule  which  has  so  often  been  applied  and 
which  Is  aptly  expressed  in  Catlett  v.  Rail- 
way Co.,  57  Ark.  461,  21  S.  W.  1062,  38  Am. 
St  Rep.  254,  as  follows :  "After  drawing  all 
the  Inferences  most  favorable  to  the  verdict 
that  the  evidence  will  reasonably  warrant,  is 
it  sufficient  in  law  to  sustain  tbe  verdict?" 
The  evidence  shows  that  the  child  was  nec- 
essarily kept  In  the  station  for  some  time  on 
a  cold  winter  night  A  northwest  wind  was 
blowing,  and  It  was  "spitting  snow."  Pneu- 
monia was  prevalent  In  the  vicinity.  The 
station  was  small,  dirty.  III  smelling,  and  un- 
heated.  Tbe  child  got  very  cold,  and  'his 
father  several  times  took  him  out  of  the 
room,  and  walked  him  around  the  station 
under  cover  of  the  roof  In  order  to  keep  him 
warm.  When  he  got  on  the  heated  coach  of 
the  train,  be  was  Bhivering,  and  at  once  fell 
asleep.  The  next  night  he  woke  up  with  a 
chill.  A  physician  was  called  in.  and  he  was 
found  to  be  in  high  fever,  and  pneumonia  bad 
developed.  The  child  was  warmly  clad,  and 
was  only  taken  300  yards  from  tbe  house  to 
the  station,  and  there  waited  some  hours  for 
the  train.  One  of  the  witnesses  called  by 
appellant.  Dr.  Cowan,  says  that  sometimes 
physicians  can  trace  the  direct  cause  of  pneu- 
monia, but  cannot  always  do  so.  He  further 
stated,  when  a  hypothetical  question  was  put 
to  him  wbloh  assumed  as  true  the  facts  above 
outlined,  and  other  facts  proved  by  appellee, 
that  If  he  was  called  to  see  a  child  within  24 
or  36  hours  after  It  had  been  in  such  a  room 
as  Indicated,  and  found  him  with  pneumaula, 
he  would  trace  the  cause  of  the  pneumonia  to 
such  exposure.  There  is  other  testimony 
tending  to  prove  that  tbe  exposure  in  the 
waiting  room  caused  pneumonia.  The  real 
question  of  the  case  is  whether  these  facts 
are  sufficient  to  sustain  the  verdict,  connect- 
ing the  pneumonia  with  the  condition  of  the 
station.  There  is  much  testimony  on  tbe 
other  side  to  indicatf  causes  other  than  the 
exposure  in  this  room  as  the  cause  of  the  dis- 
ease, and  also  testimony  tending  to  prove 
the  connection  of  the  disease  with  this  expo- 
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sure  Is  speculative.  The  Supreme  Court  of 
the  United  States,  in  Railway  C!o.  t.  Kellogg, 
94  U.  S.  469  (24  L.  Ed.  256),  says:  "The 
true  rule  is  that  what  Is  the  proximate  cause 
of  an  injury  is  ordinarily  a  question  for  the 
Jury.  It  Is  not  a  question  of  science  or  of 
legal  knowledge.  It  is  to  l>e  determined  as 
a  fact,  in  view  of  the  circumstances  of  fact 
attending  it  The  primary  cause  may  be  the 
proximate  cause  of  a  disaster,  though  It  may 
operate  through  successive  instruments,  as 
an  article  at  the  end  of  a  Chain  may  be 
moved  by  a  force  applied  to  the  other  end, 
that  force  being  the  proximate  cause  of 
the  movement,  or  as  in  the  oft-cited  case  of 
ttie  squib  thrown  in  the  market  place.  2  BI. 
Rep.  892.*  The  question  always  Is:  Was 
there  an  unbroken  connection  between  the 
wrongful  act  and  the  Injury,  a  continuous 
operation?  Did  the  facts  constitnte  a  contin- 
uous succession  of  events,  so  linked  together 
AS  to  make  a  natural  whole,  or  was  there 
some  new  and  independent  cause  Intervening 
between  the  wrong  and  the  Injury?  It  Is  ad- 
mitted that  the  rule  Is  difficult  of  application. 
But  it  Is  generally  held  that.  In  order  to  war- 
rant a  finding  that  negligence,  or  an  act  mot 
amounting  to  wanton  wrong.  Is  the  proxi- 
mate cause  of  an  injury.  It  must  appear  that 
the  Injury  was  the  natural  and  probable  con- 
sequence of  the  negligence  or  wrongful  act, 
and  that  it  ought  to  have  been  foreseen  In 
the  light  of  the  attending  circumstances."  It 
cannot  be  said,  in  view  of  this  evidence  and 
the  test  above  announced,  that  It  was  the  du- 
ty of  the  court  to  take  the  case  away  from 
the  Jury  upon  the  question  of  proximate 
cause. 

2.  If  the  condition  of  the  waiting  room  was 
the  proximate  cause  of  the  pneumonia,  then 
the  railroad  company  Is  liable.  St.  L.,  I.  M. 
&  S.  R.  Oo.  V.  Wilson.  70  Ark.  136,  66  S.  W. 
661,  91  Am.  St.  Rep.  74.  This  case  Is  approv- 
ed in  the  last  edition  of  Hutchinson  on  Car- 
riers.   2  Hutchinson  on  Carriers,  931. 

3.  Objection  is  made  to  an  hypothetical 
question  propounded  to  the  physician  by  ap- 
pellee. The  contention  Is  made  that  it  is  de- 
fective, in  that  it  failed  to  present  to  the 
witness  other  facts  than  those  therein  men- 
tioned which  had  been  proved,  and  which 
counsel  contend  ^ould  have  been  considered 
before  an  answer  was  required  of  the  wit- 
ness. Counsel  say :  "The  rule  of  law  Is  ele- 
mentary which  makes  It  error  to  propound  a 
hyixttbetlcal  question  when  so  many  vitally 
material  facts  are  withheld  from  the  witness 
to  whom  the  question  is  propounded."  Prof. 
Wigmore  states  the  rule  otherwise,  as  fol- 
lows :  "The  questioner  Is  entitled  to  the  wit- 
ness' opinion  on  any  combination  of  facts 
that  he  may  choose.  •  •  *  For  reasons  of 
principle,  then,  and  to  some  extent  of  policy, 
the  rational  conclusion  would  be  that  the 
questioner  need  not  cover  In  his  hypotheses 


the  entire  body  of  testimony  put  forward  on 
that  point  by  him  or  by  the  opponent,  but 
may  take  as  limited  a  selection  as  he  pleases 
and  obtain  an  <^InIon  on  that  basis."  This 
statement  was  approved  in  Ince  v.  State,  77 
Ark.  426,  93  S.  W.  65.  The  question  object- 
ed to  did  not  offend  against  It 

4.  Instruction  6  Is  obJe(!ted  to,  on  the  ground 
that  It  authorized   the  Jury   to  compensate 
"for-  the  diminution,  if  any,  of  his  physical 
health  and  vigor  occasioned  by  the  alleged 
wrong  sued  for,"  and  that  there  was  no  evi- 
dence upon  which  to  base  it    The  evidence 
shows  that  the  child  was  quite  III  for  some 
weeks  with  this  dangerous  malady ;  and  nec- 
essarily for  a  time  there  was  a  diminution 
I  of  his  physical  health  and  vigor.    There  Is 
I  no  suggestion  In  this  instruction  of  any  per- 
j  manent  diminution  of  the  same. 
!      Other  criticisms  to   the   instructions   are 
.  made,  but  the  court  is  unable  to  find  error  in 
tbem,  and  does  not  think  that  the  verdict  is 
excessive. 
Judgment  is  affirmed. 

Mcculloch,  j.   (dissenting).    I  do  not 
think  the  evidence  in  this  case  warrants  a 
recovery  of  damages.    The  most  that  it  shows 
is  that  the  child  might  have  contracted  pneu- 
I  monia  from  exposure  to  cold  In  the  station 
I  while  waiting  for  a  train.    This  is  too  spec- 
{  ulative  and  uncertain  to  Justify  a  finding  that 
I  the  illness  did  result  from  that  cause.    Be- 
i  fore  the  defendant  can  be  made  to  pay  dam- 
I  ages  on   account  of  the  illness,   something 
I  more  should  have  been  shown  than  the  bare 
I  possibility   that   this   was   the  cause.    The 
mere  fact  that  the  disease  might  have  result- 
ed from  that  cause  is  insufficient    18  Cyc. 
216;  Trapnall  v.  Red  Oak  Junction,  76  Iowa, 
744,  89  N.  W.  884.    The  evidence  shows  Just 
as  clearly  that  the  Illness  resulted  from  other 
causes.    Another  child  in  the  same  family 
bad  at  that  time  Just  recovered  from  a  spell 
of  pneumonia,  and  this  malady  was  epidemic 
in  and  about  Coal  Hill  when  the  child  was 
taken  there.    Besides,  the  weather  was  very 
inclement,  and  there  was  necessarily  some  ex- 
posure in  going  to  the  station,  and  the  evi- 
dence shows  that  the  father  of  the  child  dar- 
ing the  wait  for  the  train  walked  with  him 
in  the  mist  and  snow  several  times  around 
the  station  house,  instead  of  remaining  la 
the  house,  where  It  was,  at  least,  dry.    Pneu- 
monia is,  we  are  told  by  good  authority,  In- 
fectious and  in  a  measure  contagious,  and. 
If  this  be  true,  there  is  abundant  evidence  of 
other  opportunities  for  the  child  to  have  con- 
tracted the  disease.    The  defendant  violated 
its  duty  In  not  making  the  station  comforta- 
ble for  Its  passengers,  but  I  do  not  think  the 
evidence  makes  it  sufficiently  certain  tiiat  >n- 
Jtiry  resulted  from  the  omission  to  Justify  an 
assessment  of  damages.    Therefore  I  dissent 
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AliBXANDBR  t.  DICKINSON. 
<Sopreme  Goort  of  Arkansas.     Jnly  22,  1907.) 

Diaeentlng  opinion. 

For  majority  opinion,  see  101  8.  W.  789. 

BIDDICK,  J.  !•  dissent  from  the  judgment 
of  tbe  court  In  this  case,  for  the  reason  that 
I  do  not  think  the  marginal  note  upon  which 
the  court  lays  stress  In  Its  opinion  made  any 
change  In  the  contract  as  previously  drawn. 
The  facts  in  short  are  that  Dickinson  had  re- 
covered a  judgment  In  the  chancery  court 
against  the  defendants  for  $1,775.65,  Includ- 
ing costs,  which  sum  was  declared  to  he  a 
lien  on  certain  lands  of  defendants,  and  It 
was  ordered  that  the  lands  be  sold  to  pay 
the  debt  The  lands  were  sold  under  this  de- 
cree and  purchased  by  Dickinson  for  $4,600. 
This  was  not  a  sale  under  a  decree  foreclos- 
ing a  mortgage,  and  after  the  sale  there  was 
no  redemption.  As  the  sale  seems  to  have 
been  regular  in  all  respects,  there  does  not 
appear  to  have  been  any  ground  on  which  to 
prevent  a  confirmation  of  the  sale.  In  this 
situation.  In  order  to  regain  the  title  to  the 
land,  the  defendants  went  to  Dickinson  and 
agreed  to  pay  him  $3,200  for  a  quitclaim  deed 
to  the  land.  Evidently  the  understanding 
was  tliat  this  should  be  In  full  of  all  debts 
due  Dickinson,  and  that  the  defendants 
should  release  all  further  claims  against 
Dickinson  for  the  amount  of  his  bid  on  the 
land.  It  would  be  unreasonable  to  suppose 
that  Dickinson,  after  bidding  $4,600  for  the 
land  of  defendants,  should  at  once  agree  to 
resell  It  to  them  for  $3,200,  unless  there  was 
an  understanding  that  the  $3,200  should  be 
treated  as  the  balance  due  from  defendants 
to  Dickinson  after  he  had  reconveyed  them 
the  land.  The  proof  shows  that  the  land  was 
worth  more  than  the  $4,600  which  Didtlnson 
paid  for  it,  and  It  Is  utterly  unreasonable  to 
suppose  that  he  would  have  agreed  to  resell 
It  to  defendants  for  $3,200  without  an  under- 
standing that  he  would  be  released  from  lia- 
bility on  the  excess  of  his  former  bid  above 
the  debt  due  him  by  defendants ;  for,  if  there 
was  no  such  understanding,  we  must  suppose 
that  he  intended  to  make  a  present  of  $1,400 
to  defendants,  which  would  have  been  equiv- 
alent to  surrendering  all  interest  in  the  land 
purchased  and  reducing  his  debt  against  them 
from  $1,776.65  to  $375.65.  When  we  remember 
that  defendants  claim  that  the  land  bought 
by  Dickinson  was  worth  much  more  than  he 
bid  for  It,  such  a  supposition  is  entirely  un- 
tenable, and  evidently  did  not  enter  the  minds 
of  either  of  these  parties  at  the  time  the  con- 
tract was  drawn.  To  make  the  matter  abso- 
lutely plain  Dickinson  added  the  marginal 
note,  and  the  defendant  signed  the  contract. 
As  before  Btated,  they  did  this  to  prevent  the 
loss  of  tbelr  land.  Dickinson  had  bought  it, 
and  tbey  were  compelled  to  pay  the  price  he 
asked.  Tbey  made  this  contract  after  con- 
sultation with  tbelr  attorney.     Whether  it 


was  a  bard  bargain  or  not,  they  entered  into 
It  with  full  knowledge  of  the  facts,  and 
should  be  bound  by  It.  I  see  no  reason  why 
the  agreement  they  made  to  pay  $3,200  to 
Dickinson  for  the  land  should  be  annulled, 
and  for  that  reason  dissent  from  the  opin- 
ion of  tbe  court 


NATIONAL   SURE3TT  CO.   v.   COATBS. 
(Supreme  Court  of  Arkansas.     July  22,  1907.) 

1.  JcDOMENTs  —  Conclusiveness  —  Mattebb 
Concluded. 

A  judgment,  in  an  action  against  a  surety 
company  on  a  bond  to  secure  the  faithful  per- 
formance of  a  contract  for  tbe  surety  company 
on  the  ground  that  the  contract  had  been  termi- 
nated, IS  conclusive  of  a  subsequent  action  on 
the  bond,  though  in  such  action  it  is  only  sought 
to  recover  damages  accruing  since  the  former 
adjudication. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment  }  1108.] 

2.  Save. 

Kirby's  Dig.  {  6291,  providing  that  succes- 
sive actions  may  be  maintained  on  the  same  con- 
tract or  transaction  whenever  after  the  former 
action  a  new  cause  of  action  has  arisen  there- 
from, does  not  alter  the  principle  that,  where  a 
question  between  parties  has  once  been  deter- 
mined, such  determination  is  conclusive,  and 
prevents  a  second  adjudication  of  the  same  ques- 
tion. 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty, First  Division;  B.  J.  Lea,  Judge. 

Action  by  Jamea  Coates  against  the  Na- 
tional Surety  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded  for  a  new  trial,  with  directions  to 
overrule  a  demurrer  sustained  to  a  paragraph 
of  the  answer. 

W.  S.  McCain,  for  appellant  Geo.  W.  Wil- 
liams, for  appellee. 

Mcculloch,  J.  The  plaintiff,  James 
Coates,  Instituted  this  action  against  the  de- 
fendant National  Surety  Company  to  recover 
for  a  breach  of  conditions  of  a  bond  in  the 
sum  of  $1,000,  executed  by  the  defendant  to 
plaintiff  for  the  faithful  performance  by  one 
Bishop  of  a  contract  between  the  plaintiff 
and  Bishop,  whereby  the  latter  undertook  to 
furnish  for  the  plaintiff  a  sufBcient  number 
of  horses  and  drivers  and  to  properly  per- 
form a  mail  service  contract  with  tbe  United 
States,  covering  a  period  of  four  years  from 
the  1st  day  of  July,  1902.  The  answer  of  the 
defendant  as  amended  contained  the  follow- 
ing paragraph,  to  which  tbe  court  sustained 
a  demurrer:  "For  further  defense,  this  de- 
fendant says  that  suit  was  brought  In  this 
court  by  the  plaintiff  against  this  defendant 
and  Bishop  on  tbe  same  contract  and  bond 
now  set  up  In  tbe  complaint  on  or  about  the 
24th  day  of  March.  1903,  and  the  two  de- 
fendants in  that  suit  set  up  and  pleaded  that 
said  contract  had  been  terminated  and  evi- 
dence was  adduced  on  a  jury  trial  of  said 
suit  tending  to  show  that  said  contract  had 
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been  terminated,  and  rescinded  on  or  about 
tbe  l8t  day  of  January,  1903,  and  on  a  trial 
of  that  Issue  the  Jury  In  said  cause  found  a 
verdict  for  the  defendants,  and  this  court 

thereupon,   on   the  day  of   , 

100 — ,  entered  a  Judgment  discharging  this 
defendant  and  said  Bishop  from  any  further 
liability  on  the  contract  and  bond  sued  on." 
The  case  was  tried  upon  the  defenses  tender- 
ed In  other  paragraphs  of  the  answer,  and 
the  trial  resulted  in  a  verdict  and  Judgment 
for  the  plaintiff,  from  which  tbe  defendant 
appealed. 

The  paragraph  Just  quoted  contains  a  com- 
plete defense  to  the  action,  and  the  demur- 
rer should  not  have  been  sustained.  It  is 
urged  on  behalf  of  the  appellee  that  the 
former  adjudication  was  not  a  bar  to  tbe 
present  action,  for  the  reason  that  the  latter 
is  instituted  to  recover  damages  accruing 
since  the  former  adjudication.  This  does 
not  prevent  the  former  Judgment  barring  the 
present  action.  According  to  the  allegations 
of  this  amendment,  the  question  of  the  de- 
fendant's liability  on  the  contract  of  surety- 
ship sued  on  was  determined  In  the  former 
action  adversely  to  the  plalntilTs  contention 
In  this  case,  and  therefore  barred  a  recovery. 
"A  right,  question,  or  fact  distinctly  put  in 
issue,  and  directly  determined  by  a  court  of 
compet^it  Jurisdiction  as  a  groimd  of  recov- 
ery, cannot  be  disputed  In  a  subsequent  suit 
between  the  same  parties  or  their  privies; 
and,  even  if  the  second  siiit  is  for  a  different 
cause  of  action,  the  right  question  or  fact 
once  so  determined  must,  as  between  the 
same  parties  or  their  privies,  be  taken  as 
conclusively  established,  so  long  as  the  Judg- 
ment in  the  first  suit  remains  unmodified." 
So.  Pac.  Ry.  V.  U.  S.,  168  U.  S.  1,  18  Sup.  Ct. 
18,  42  li.  Ed.  355.  To  tbe  same  effect,  see 
Russell  V.  Place,  94  U.  S.  606,  24  L.  Ed.  214; 
Lumber  Co.  v.  Butchel,  101  U.  S.  638,  25  L,. 


Ed.  1073;  Blssell  v.  Spring  Valley  Town- 
ship, 124  U.  S.  225,  8  Sup.  Ct.  495,  31  L.  Ed. 
411;  New  Orleans  ▼.  Citizens'  Bank,  167  U. 
S.  371,  17  Sup.  Ct.  905,  42  L.  Ed.  202.  Says 
the  court  in  New  Orleans  v.  Citizens'  Bank, 
supra:  "The  estoppel  resulting  from  the  thing 
adjudged  does  not  depend  upon  whether  there 
is  the  same  demand  In  both  cases,  but  exists, 
even  although  there  be  different  demands, 
where  the  question  upon  which  the  recovery 
of  the  second  demand  depends  has,  under 
identical  circumstances  and  conditions,  been 
previously  concluded  by  a  Judgment  between 
the  parties  or  their  privies." 

Appellee  is  not  aided  by  the  statute  of  this 
state  relied  on,  providing  that  "successive 
actions  may  be  maintained  upon  the  same 
contract  or  transaction  whenever,  after  tbe 
former  action,  a  new  cause  of  action  has 
arisen  therefrom."  Kirby's  Dig.  §  6291.  This 
statute  does  not  alter  the  principle  tbat, 
when  a  question  between  parties  in  an  ac- 
tion essential  to  its  determination  has  once 
been  determined  in  an  action  between  tbe 
same  parties,  it  must  be  regarded  as  final, 
and  prevents  a  second  adjudication  of  the 
same  question.  Whether  or  not  the  question 
of  tbe  defendant's  liability  on  tbe  bond  bad 
been  adjudicated  adversely  to  plaintiff  In  the 
former  action,  or  whether  tbe  former  action 
was  determined  upon  other  issues  tban  those 
presented  in  this  case,  was  a  matter  of  proof. 
The  rejected  paragraph  of  the  amended  com- 
plaint specifically  alleged  that  the  particular 
question  Involved  In  this  action  had  been 
previously  adjudicated  in  the  former  action; 
and,  if  true,  tendered  a  good  defense. 

The  court  erred  In  sustaining  the  demur- 
rer, and  for  this  reason  tbe  Judgment  is  re- 
versed and  the  cause  remanded  for  a  new 
trial,  with  directions  to  overrule  the  demurs 
cer. 
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LITTLE  BOCK  COOPEBAQB  00.  v.  L.  N. 

LANIER  &  CO. 
(Supreme  Court  of  ArkaDsas.     July  22,  1907.) 

1.  SALKS—AcmoNS— Evidence— Sdfficiehot. 

Evidence  examined,  and  held  to  show  that 
the  purpose  to  forfeit  a  contract  for  failure  to 
pay  promptly  waa  not  entertained  at  the  time 
of  such  failure,  but  was  an  after-conception. 

2.  Saub— Fatvbnt  or  Pbice — Waives  of  De- 
fault OB  Dexat. 

Breaches  of  a  contract  as  to  part  payments 
thereunder  are  waived  as  grounds  of  forfeiture 
of  the  contract  where  the  party  entitled  to  pay- 
ment does  not  notify  the  other  at  the  time  of 
such  breaches  that  he  intends  to  insist  upon 
tbem  as  forfeiture^,  and  settlement  of  tlie 
amount  due  is  subsequently  made  without  such 
notification. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  i  267.J 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty; J.  C.  Plnitiz,  Special  Judge., 

Action  by  tbe  Little  Rock  Cooperage  Com- 
pany against  L.  N.  Lanier  &  Co.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed and  remanded  for  new  trial. 

W.  P  Feazel  and  Scott  &  Head,  for  ap- 
pellant W.  C.  Rodgers  and  Sain  &  Sain,  for 
appellee. 

WOOD,  J.  The  appellant,  a  domestic  cor- 
poration, brought  this  suit  against  appellee,  a 
partnership,  to  recover  damages  for  an  alleg- 
ed breach  of  the  following  contract:  "Nash- 
▼nie.  Ark.,  July  6th,  1905.  This  agreement 
entered  Into  on  this  6th  day  of  July,  1905, 
between  L.  N.  Lanier  &  Co.  of  Mineral 
Springs,  Ark.,  party  of  the  first  part,  and 
the  Little  Rock  Cooperage  Co.,  of  Miller 
connty,  party  of  the  second  part,  wltnesseth: 
That  tbe  party  of  the  first  part  agrees  to 
manufacture  and  deliver  at  cars  at  Fulton, 
Arkansas,  on  the  St  L.,  I.  M.  &  S.  R.  R.  to 
tbe  party  of  the  second  part  six  hundred 
(600,000)  thousand  mill  run  staves,  dead 
culls  out,  of  the  following  dimensions:  Thir- 
ty four  (34)  inches  long  when  dry  to  plane 
3-4  inches  thick,  staves  to  be  sawed  out  of 
good  white  oak,  cow  oak  and  over-cup  tim- 
ber (not  over  ten  per  cent,  overcnp).  De- 
liveries to  begin  by  November  1st,  1905,  and 
sooner  if  weather  conditions  permit.  All 
staves  are  to  be  yarded  sixty  days  before 
being  hauled  to  railroad.  The  party  of  the 
second  part  agrees  to  pay  the  party  of  the 
first  part  for  all  staves  delivered  as  above 
$21.00  (twenty-one  donars)  per  thousand.  In- 
spection to  be  made  at  point  of  loading  by 
party  of  the  second  part  at  its  expense."  It 
Is  alleged  in  the  complaint  that  appellee 
wholly  failed  to  deliver  365,000  staves  accord- 
ing to  contract,  to  appellant's  damage  in  the 
sum  of  $2,500,  for  which  appellant  prays 
judgment  The  answer  sets  up  two  defenses: 
(1)  That  appellant  had  rejected  as  "dead 
cnlls"  and  had  refused  to  accept  staves  that 
came  within  the  contract  (2)  That  appel- 
lant had  failed  and  refused  to  pay  for  the 


staves  that  were  delivered  according  to  the 
contract  Appellee  alleged  that  these  breach- 
es of  the  contract  by  appellant  occurred  be- 
fore appellee  refused  to  carry  out  its  part  of 
tbe  contract  and  justified  appellee  in  its  re- 
fusal. 

First  We  find,  upon  the  whole,  no  reversi- 
ble error  in  tbe  rulings  of  the  court  upon 
the  issue  as  to  whether  or  not  appellant  first 
breached  the  contract  by  falling  to  make 
proper  Inspection  of  the  staves  that  were 
manufactured  and  offered  by  appellee,  and  in 
rejecting  as  "dead  culls"  staves  that  com- 
plied with  the  contract  and  that  should  have 
been  received.  This  whole  question  was  one 
of  fact  for  the  jury.  Tbe  various  phases  of 
the  evidence  were  covered  by  Instructions 
that,  taken  as  a  whole,  fairly  presented  the 
Issue  of  fact  to  the  jury. 

Second.  But  the  court  at  the  Instance  of 
appellee  gave  among  others  the  following 
Instructions: 

"(6)  The  court  Instructs  the  jury  that  If 
you  believe  from  the  evidence  that  the  plaln- 
tiflf  failed  to  pay  for  the  staves  purchased 
under  the  contract  as  provided  by  the  con- 
tract, and  that  tbe  defendants  were  delayed 
In  receiving  the  money  due  them  by  reason 
of  plaintiff's  neglect  or  inability  to  pay  them, 
that  would  be  a  breach  of  contract  on  the 
part  of  the  plaintiff,  and  your  verdict  will 
be  for  the  defendants,  unless  you  find  from 
the  evidence  tlmt  defendants  waived  the 
breach." 

"(12)  The  court  Instructs  the  Jury  that  It 
was  the  duty  of  the  plaintiff  to  pay  for  each 
car  load  of  staves  shipped  to  tbem  at  Texar- 
kana  in  a  reasonable  time  after  tbe  cars 
reached  plaintiff  at  that  point,  and  if  it  fail- 
ed to  pay  for  same  in  a  reasonable  time 
thereafter,  this  would  be  a  breach  of  the 
contract  and  your  verdict  would  be  for  de- 
fendants, unless  the  breach  has  been  waived 
by  defendants." 

If  there  was  a  breach  of  the  contract  by 
appellant  in  failing  to  pay  for  the  staves  ac- 
cording to  the  terms  of  the  contract,  the 
above  Instructions  submit  to  the  jury  the 
question  as  to  whether  or  not  appellee  had 
waived  such  breach.  It  was  error  to  sub- 
mit the  question  of  ja  waiver  of  a  breach  of 
the  contract  in  this  particular,  if  there  was  a 
breach,  to  the  jury.  The  court  should  have 
told  the  jury  as  matter  of  law  that,  if  there 
was  a  breach  of  contract  by  appellant  In  fail- 
ing to  pay  cash  for  the  staves  when  they 
were  delivered  under  the  contract,  appellee 
had  waived  such  breach,  for  such  was  the 
legal  effect  of  the  uncontroverted  evidence. 
On  this  issue  a  witness  for  the  appellee  tes- 
tified as  follows:  "Tbe  plaintiffs  did  not  pay 
for  the  staves  as  they  got  them.  We  com- 
menced shipping  about  October  16th,  and 
they  did  not  pay  us  a  cent  until  about  the 
18th  of  November,  when  they  paid  us  about 
$1,300.  After  this  they  did't  pay  us  any- 
thing until  December  2l8t    They  owed  us 
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about  $3,000  at  that  time,  and  we  went  over 
there  for  our  money,  and  they  gave  ub  two 
notes.  They  had  previously  lent  us  some 
money,  but  we  paid  It  before  due."  An- 
other witness  testified:  "The  plaintiff  did 
not  pay  ua  according  to  contract.  They  sent 
us  a  check  for  |1,302  at  one  time.  We  left 
Nashville  about  December  20th  or  2lBt,  and 
the  last  car  was  begun  the  day  we  left  for 
Texarkana  to  see  Mr.  Gaggs.  When  I  re- 
turned, the  car  was  loaded.  We  had  been 
furnishing  staves  since  October.  We  de- 
manded our  pay  from  time  to  time.  We  got 
the  check  mentioned  and  two  notes  at  Tex- 
arkana when  we  went  down  there  to  make  a 
settlement.  These  notes  were  for  $1,500 
each  and  due  at  30  and  00  days.  We  had 
another  settlemAit  later  on,  after  the  notes 
were  given,  at  Texarkana.  As  well  as  I 
remember,  we  were  paid  in  full  at  this  settle- 
ment. I  think  this  was  in  February.  We 
got  something  over  $300  in  the  final  settle- 
ment. When  this  settlement  was  bad,  I  did 
not  advise  them  we  were  not  going  to  ship 
any  more  staves.  We  complained  to  them 
at  that  time  about  the  payments,  and  bad 
complained  about  the  culling  all  the  time; 
complained  about  it  at  the  settlement.  The 
only  objection  I  made  at  that  time  was  that 
the  culling  and  pay  had  not  been  according 
to  contract  I  did  not  tell  Mr.  Gaggs  at  this 
time  that  we  were  going  to  discontinue  be- 
cause I  had  not  got  our  pay.  After  the  set- 
tlement was  made,  I  told  Mr.  Gaggs  that, 
when  we  got  more  staves  ready  for  John  to 
inspect,  we  would  let  him  know.  I  have  no 
recollection  of  promising  him  then  and  there 
that  I  would  ship  out  the  balance  as  soon  as 
I  could.  I  did  not  state  to  him  in  the  pres- 
ence of  Mr.  Smith  and  Mr.  WaHace  that  I 
was  going  to  fulfill  the  contract."  The  man 
Gaggs  mentioned  by  the  witnesses  was  the 
duly  authorized  agent  of  appellant  to  carry 
on  the  negotiations  between  appellant  and 
appellee. 

It  was  the  duty  of  appellee,  if  It  intended 
to  insist  on  a  breach  of  the  contract  by  ap- 
I>ellant  in  failing  to  pay  according  to  con- 
tract, to  have  so  notified  appellant  when  the 
final  settlement  was  made  with  appellant 
and  appellant  paid  all  that  was  then  due 
under  the  contract  Wfiile  the  proof  shows 
that  appellee  had  made  complaints  to  ap- 
pellant that  payments  had  not  been  made 
promptly  according  to  contract  yet  it  no- 
where shows  that  appellee  on  this  account 
was  going  to  Insist  on  a  forfeiture.  On  the 
contrary,  after  these  alleged  breaches,  appel- 
lee settled  with  appellant,  accepting  time 
notes  of  appellant  on  which  appellant  paid 
the  discount,  and  also  paid  the  notes.  Ap- 
pellee sent  appellant  a  car  load  of  staves 
after  this   settlement  and   soon   thereafter 


wrote  appellant  In  which  It  gave  as  an  ex- 
cuse for  not  sending  in  staves  that  there  was 
"no  hauling  going  on  at  all.  Roads  the 
worse  you  ever  saw,"  and  thus  leading  ap- 
pellant to  believe  that  It  Intended  to  carry 
out  Its  part  of  the  contract,  making  no  com- 
plaint then  that  appellant  had  not  paid  In 
cash  or  settled  according  to  contract,  and 
that  it  had  thus  forfeited  its  contract.  As 
late  as  February,  1906,  when  appellee  says 
the  final  settlement  was  made  and  It  receiv- 
ed of  appellant  $300,  it  still  does  not  advise 
appellant  that  it  did  not  intend  to  carry  out 
Its  contract  because  of  the  failure  of  appel- 
lant to  make  payments  according  to  the  con- 
tract Appellee  says  that  the  reason  for 
not  Informing  appellant  that  it  did  not  in- 
tend to  carry  out  the  contract  because  of 
the  failure  of  appellant  to  make  cash  pay- 
ments promptly  was  that  appellee  bad  not 
then  received  the  check,  but-  this  was  no 
valid  excuse;  for  It  Is  not  shown,  and  Is  not 
pretended,  that  appellant  was  insolvent  or 
that  It  could  not  have  paid  the  cash  if  ap- 
pellee had  demanded  and  Insisted  upon  it 
at  any  time.  Appellee  did  not  do  this;  but 
on  the  contrary,  accepted  the  paper  of  ap- 
pellant instead,  and  led  appellant  at  the 
time  to  believe  that  its  contract  was  not 
forfeited.  When  appellee  made  the  last 
settlement  it  told  appellant  that  when  it 
bad  more  staves  ready,  it  would  let  appel- 
lant know,  thus  leaving  the  impression  with 
appellant  that  It  would  continue  to  furnish 
staves-  under  the  contract.  This  testimony 
shows  conclusively  that  the  idea  of  a  for- 
feiture for  failure  to  pay  promptly  was  not 
entertained  at  the  time  of  such  failure,  but 
was  an  after  conception.  Appellee  should 
have  been  ingenuous  and  candid  with  appel- 
lant and  should  have  notified  it  at  the  time 
of  these  alleged  breaches,  that  it  Intended 
to  insist  upon  them  as  forfeitures.  Not  liav- 
iug  done  so  then.  It  cannot  do  so  now.  Then 
was  the  time  to  speak.  Appellant  was  en- 
titled to  such  notice;  for  It  might  have  paid 
the  cash  and  prevented  any  possible  for- 
feitures for  failure  so  to  do,  or,  if  the  for- 
feiture Iiad  been  declared,  then  appellant 
might  have  arranged  its  affairs  so  as  to  have 
prevented  any  injury  therefrom.  Harrlman 
V.  Meyar,  45  Ark.  37;  Jowers  v.  Phelps, 
Adm'r,  33  Ark.  405.  In  our  opinion  the 
court  erred  in  not  telling  the  jury  that  the 
defense  of  appellee  on  this  ground  had  failed. 
Having  submitted  the  question  to  the  jury, 
it  is  impossible  for  any  one  to  say  that  the 
verdict  in  favor  of  appellee  was  not  based 
upon  that  defense. 

For  the  error  indicated  In  instructions  Q 
and  12  given  at  the  instance  of  appellee,  the 
judgment  is  reversed,  and  the  cause  is  re~ 
mnnded  for  new  trial. 
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ST.  LOUIS  &  8.  P.  E.  CO.  T.  THOMPSON. 

(Supreme  Court  of  Arkansas.    July  22,  1907.) 

BjlIUtOADS— ARUCALB   grr.T.gn   AT  CbOSSISO — 
EVIDKNCK. 

Evidence  in  an  action  against  a  railway 
company  for  killing  a  male  at  a  public  cross- 
ing Mid  to  sostain  a  verdict  for  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig; 
vol.  41,  BaUroads,  ${  1008-16201] 

Appeal  from  Circuit  Court,  Crittenden 
County;  Allen  Hughes,  Judge. 

Action  by  J.  B.  Thompson  against  the  St. 
Louis  &  San  Francisco  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

C  H.  Trimble,  for  appellant  B.  J.  Soutb- 
all,  for  appellee. 

RIDDICK,  J.  Tbls  Is  an  appeal  by  the 
St  Louis  &  San  Francisco  Railroad  Com- 
pany from  a  Judgment  for  $150  rendered 
against  it  as  damages  for  the  killing  of 
plaintiff's  mule  by  one  of  its  trains. 

It  is  admitted  that  defendant's  fast  pas- 
senger train  going  north  from  Memphis  on 
the  12th  of  July,  1905,  struck  and  killed  « 
mule  at  Gilmore,  Ark.,  belonging  to  the 
plaintiff.  The  only  question  is  whether  the 
evidence  rebuts  the  presumption  of  negli- 
gence arising  under  the  statute,  and  shows 
that  the  employe's  of  the  company  were  not 
guilty  of  negligence  causing  the  injury. 

The  mule  was  killed  at  a  public  crossing. 
It  was  about  10  o'clock  at  night  but  the 
moon  was  shining,  and  a  witness  for  plain- 
tiff testified  that  while  200  yards  away  be 


saw  the  mule  that  was  killed  with  other 
animals  of  the  kind  going  along  the  public 
road  from  the  east  westward  towards  the 
railway  track,  and  that  they  attempted  to 
cross  the  track,  and  one  mule  was  killed. 
The  train  was  running  at  the  rate  of  about 
40  miles  an  hour,  the  track  was  straight 
but  no  effort  was  made  to  check  the  speed 
of  the  train,  and,  according  to  witnesses  for 
plaintiff,  no  stock  alarm  was  sounded,  and 
no  signal  of  any  kind  given  as  the  train  ap- 
proached the  crossing  which  the  mules  were 
about  to  pass.  Counsel  for  the  company  at- 
tempt to  excuse  the  conduct  of  the  employes 
in  charge  of  the  engine  in  falling  to  observe 
the  approach  of  the  mules  by  saying  that 
there  was  a  toolhouse  within  40  or  50  feet 
of  the  crossing  on  the  east  side  of  the  track, 
and  that  this  house  probably  prevented  the 
engineer  from  seeing  the  mules  as  they  ap- 
proached the  track,  but  the  evidence  shows 
that  the  toolhouse  was  north  of  the  public 
crossing.  As  the  mule  was  killed  at  the 
crossing  by  a  train  coming  from  the  south, 
the  mule  was  between  the  toolhouse  and  the 
train,  and  the  house  could  not  have  prevent- 
ed the  engineer  from  seeing  the  mule.  The 
engineer,  though  he  was  on  the  side  from 
which  the  mule  approached  the  track,  ad- 
mits that  he  did  not  see  it  until  after  it  was 
struck  by  the  engine,  though  the  headlight 
was  burning  brightly,  the  moon  was  shin- 
ing, and  others  saw  the  mules  200  yards 
away.  The  case  was  submitted  to  the  Jury 
under  proper  instructions,  and  we  see  no 
reason  to  disturb  their  finding. 
Judgmfflit  affirmed. 
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COMMONWEALTH  ▼.  ECLIPSE  HAY 

PRESS   CO. 

(Court  of  Appeals  of  Kentucky.    Sept.  19, 1007.) 

Commerce  —  Subjects  of  Regulation  —  In- 

tebbtatb  commebce. 

A  corporation,  engaged  in  the  business  of 
manufacturing  and  selling  hay  presses,  employed 
agents  in  a  state  other  than  that  of  its  domicile 
to  solicit  orders,  which  were  forwarded  to  it  in 
such  other  state  for  approval.  If  approved, 
the  presses  were  shipped  from  that  state  to  the 
purchaser,  or  to  the  agent  for  the  purchaser. 
Held,  that  such  transactions  constituted  inter- 
state commerce,  and  hence  the  corporation  was 
not  liable  for  the  penalty  imposed  by  Ky.  St. 
1003,  §  571,  for  failure  to  comply  with  its  re- 
4]uiremeut  that  a  corporation  carrying  on  busi- 
ness in  that  state  shall  file  in  the  office  of  the 
Secretary  of  State  a  statement  of  the  location 
of  its  ofqce  and  the  nnme  of  its  agent  on  whom 
process  oan  be  served. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  10,  Commerce,  S  113.] 

Appeal  from  Circuit  Court,  Carlisle  County. 

"Not  to  be  officially  reported." 

Action  by  the  commonwealth  against  the 
Eclipse  Hay  Press  Company  to  recover  the 
penalty  Imposed  by  Ky.  St  1903,  §  571,  for 
failure  to  file  with  the  Secretary  of  State  a 
statement  showing  the  location  of  its  office, 
etc.  Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

N.  B.  Hays,  Atty.  Gen.,  Chas.  H.  Morris, 
and  W.  H.  Hester,  for  appellant  Wlckliffe 
&  Wiley,  for  appellee. 

BARKER,  J.  This  is  a  proceeding  Insti- 
tuted by  the  commonwealth  to  recover  of  the 
appellee  the  penalty  denounced  by  section 
571,  Ky.  St  1903,  against  foreign  corporations 
carrying  on  business  In  this  state  without 
filing  with  the  Secretary  of  State  a  statement 
showing  the  location  of  its  office  or  offices  in 
this  state  and  the  name  or  names  of  its  agent 
or  agents  thereat  upon  whom  process  may  be 
served.  The  appellee  is  a  corporation  creat- 
ed by  the  laws  of  Missouri,  and  Is  engaged 
in  the  business  of  manufacturing  and  selling 
hay  presses.  The  evidence  shows  that  the 
only  business  It  conducted  in  Kentucky  was 
to  employ  agents  here  to  solicit  orders,  which 
were  forwarded  to  appellee  at  Kansas  City, 
Mo.,  for  approval  by  the  principal.  If  the 
order  was  approved,  the  presses  were  shipped 
from  Missouri  to  the  consumer,  or  to  the 
agent  for  the  consiuner. 

Upon  the  trial  of  the  case  on  the  law  and 
facts  submitted  to  the  circuit  Judge,  a  Judg- 
ment was  rendered  dismissing  the  petition 
Of   the  commonwealth.     Clearly   this  Judg- 


ment Is  correct.  The  business  done  by  ap- 
pellee was  interstate  commerce,  and  it  Is 
now  too  well  settled  to  be  questioned  that  a 
state  may  not  Impose  regulations  upon  in- 
terstate commerce;  this  being,  under  the 
Constitution  of  the  United  States,  exclusively 
within  the  province  of  Congress.  Common- 
wealth V.  Ilogan,  McMorrow  &  Tleke  Co., 
74  S.  W.  737,  25  Ky.  Law  Rep.  41;  Common- 
wealth V.  Baldwin,  96  S.  W.  914,  29  Ky.  Law 
Rep.  1075. 
Judgment  affirmed. 


MOORE  V.  DODD. 
(Court  of  Appeals  of  Kentucky.    Sept.  20, 1907.) 

Slander— WoBDS  Spoken  to  Person  Slan- 
dered. 

Words  spoken  to  another,  in  the  presence 
and  hearing  of  third  persons,  charging  her  with 
false  swearing,  are  none  the  less  actionable  be- 
cause spoken  to  her,  and  not  to  such  third  per- 
sons. 

[Ed.  Note. — For  cases  in  point,  see  Cent  IMg. 
vol.  32,  Libel  and  Slander,  i  IOC] 

Appeal  from  Circuit  Court,  Whitley  County. 

"Not  to  be  officially  reported." 

Action  for  slander  by  Luclnda  Moore 
against  Thomas  B.  Dodd.  Judgment  for  de- 
fendant, and  plaintiff  appeala  Reversed  and 
remanded. 

H.  H.  Tye,  for  appellant  L.  L.  Peace,  for 
appellee. 

HOBSON,  J.  Luclnda  Moore  was  sworn 
as  a  witness  against  Thos.  B.  Dodd  In  a 
prosecution  pending  in  the  police  court,  and 
shortly  thereafter  be,  meaning  to  charge  her 
with  false  swearing  In  the  testimony  she  had 
given,  said  to  her  these  words:  "I  hope  you 
will  think  to-night  of  all  these  lies  you 
swore."  She  thereupon  filed  this  suit  for 
slander  against  him.  The  circuit  court  sus- 
tained a  general  demurrer  to  her  petition 
and  dismissed  the  action,  on  the  ground  that 
words  spoken  to  another  are  not  actionable. 

It  is  alleged  In  the  petition  that  the  words 
were  spoken  In  the  presence  and  hearing  of 
divers  persons,  falsely  and  maliciously.  The 
fact  that  they  were  addressed  to  her,  and  not 
to  one  of  the  other  persons  present,  makes 
no  difference.  They  are  equally  actionable 
In  either  case.  Dedway  t.  Powell,  4  Bush, 
78,  96  Am.  Dec.  283;  Wiley  t.  Campbell,  5 
T.  B.  Mon.  398;  Watson  v.  Hampton,  2  Bibb, 
319;   Townsend  on  Slander,  (  107. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings. 
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HOLDER  ▼.  STATSL 
(Sopreme  Court  of  Tennessee.    Sept.  7,  1907.) 

1.  HoiflCIDB— MUKDEB— GlBCUIISTANTIAL  EVI- 
DKRCK. 

In  a  prosecution  for  homicide,  circum- 
stantial evidence  held  sufficient  to  sustain  a  con- 
viction of  murder. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Homicide,  SS  523-S32.] 

2.  Cbiminal    Law  —  Nonexpkbt    Opinion — 
Identification  or  Animals. 

Where,  in  a  prosecution  for  homicide,  the 
vritness  testified  that  he  was  familiar  witli  the 
sound  of  the  feet  of  one  of  decedent's  horses 
when  going  at  a  lope  on  a  bridge  neat  witness' 
home,  it  was  comi>etent  for  him  to  give  his 
opinion  that  early  on  the  evening  of  the  day 
on  which  deceased  was  killed  he  heard  deceased's 
borse  being  driven  at  a  lope  over  the  bridge, 
and  that  be  identified  him  by  the  sound  of  the 
boot-beat  on  the  bridge. 

3.  Homicide— Pbevious  Attempts  to  Kili<— 
Intent. 

In  a  prosecution  for  parricide,  evidence  of 
the  previous  attempts  claimed  to  have  been  made 
by  accused  on  the  life  of  deceased  and  other 
members  of  the  family  was  admissible  as  ex- 
hibiting the  state  of  mind  of  accused,  as  indi- 
cating hostility  or  a  settled  purpose  to  barm  or 
injure  deceased. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide.  H  293-296.] 

4.  Witnesses  —  Impeachment— Inconsistent 
Statements— Denial—Rebuttai.. 

Where,  in  a  prosecution  for  parricide,  de- 
fendant's mother  testified  in  his  behalf  in  sup- 
port of  an  alibi,  and  denied  that  shortly  after 
the  killing,  in  a  conversation,  she  asked  if  it 
could  be  possible  that  she  had  raised  a-boy  that 
would  kill  his  father,  and,  in  response  to  a 
suggestion  that  perhaps  he  did  not,  replied  that 
she  would  have  to  admit  that  be  did  it,  the  state 
was  entitled  to  contradict  her  testimony  in  sup- 
port of  the  alibi  by  proving  in  rebuttal  that  she 
in  fact  expressed  such  opinion. 

TfM.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  {  1244.] 

5.  Cbiminai,    Law— iNSTBTjcnoNS — Review — 
Bii.1.  OF  Exceptions. 

The  instructions  and  an  order  denying  a 
continuance  of  a  criminal  case  could  not  be  re- 
viewed on  a  writ  of  error,  where  the  instruc- 
tions and  the  affidavit  for  the  continuance  were 
omitted  from  the  bill  of  exceptions. 

fEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
Tol.  15,  Criminal  Law,  ${  2940,  2920.] 

Error  to  Circuit  Court,  Obion  County;  Jo- 
seph E.  Jones,  Judge. 

Lee  Holder  was  convicted  of  murder,  and 
be  brings  error.     Affirmed. 

Rice  A.  Pierce  and  Joseph  Ii.  Fry,  for  plain- 
tiff In  error.  Attorney  General  Gates,  for 
the  State. 

NEILL,  J.  The  plaintiff  In  error  was  In- 
dicted in  the  circuit  court  of  Obion  county 
for  the  murder  of  his  father.  Rev.  B.  L.  Hold- 
er, and  was  convicted  and  sentenced  to  be 
banged.  Against  this  Judgment  be  has  sued 
out  a  writ  of  error  in  this  court  and  has 
prayed  that  the  sentence  be  reviewed. 

The  errors  assigned  are  upon  certain  rul- 
ings of  the  circuit  court  in  the  admission  of 
testimony  and  upon  the  sufficiency  of  the 
evidence  to  sustain  the  verdict.  Passing  for 
tbe  present  the  first  class  of  questions,  we 
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shall  proceed  at  once  to  the  case  made  by 
the  evidence. 

About  10  o'clock  on  the  night  of  December 
27,  1906,  Warren  Brown,  a  colored  man,  re- 
turning to  his  home  from  the  town  of  Troy, 
in  Obion  county,  saw,  on  the  public  road 
leading  from  Troy  eastward  to  Rives  in  the 
same  county,  a  horse  and  buggy,  down  In 
a  depression  on  the  south  side  of  the  road  at 
the  west  end  of  a  bridge,  about  one  mile  east 
of  Troy;  the  buggy  overturned  and  the  borse 
entangled  In  the  harness.  He  at  once  ;»t>- 
ceeded  to  the  homes  of  two  men  nearby, 
Luther  Lancaster  and  A.  A.  Everton,  and 
reported  his  discovery.  Mr.  Everton  and 
Charles  Lancaster,  the  son  of  Luther  Lan- 
caster, accompanied  Brown  back  to  the  bridge, 
and  a  more  particular  Investigation  was  then 
made ;  but  nothing  further  was  ascertained, 
except  that  a  laprobe  was  found  under  the 
overturned  buggy,  and  that  the  borse  was 
probably  that  of  Rev.  B.  L.  Holder.  The 
borse  was  extricated  from  the  harness,  and 
was  then  ridden  by  Charles  Lancaster  to  the 
home  of  Mr.  Holder.  His  wife  and  children 
were  aroused,  and  they  at  once  identified  the 
horse  as  th£  property  of  the  husband  and 
father.  All  of  them,  as  soon  as  they  could 
put  on  their  clothing,  returned  with  Charles 
Lancaster  to  the  scene  of  the  disaster,  which 
was  only  about  1,100  yards  from  their  house, 
and  on  the  same  road  on  which  they  lived. 
On  the  way  they  were  Joined  by  some  of  the 
neighbors,  and  soon  quite  a  crowd  of  people 
gathered  In,  some  from  Troy;  the  news  hav- 
ing been  quickly  disseminated  by  telephone. 

It  appeared  that  on  that  afternoon,  shortly 
before  6  o'clock.  Rev.  B.  L.  Holder  had  left 
bis  home  to  go  to  Troy,  something  more  than 
a  mile  distant,  to  attend  a  Masonic  meeting. 
He  did  not  reach  Troy,  and  did  not  return 
home.  His  horse  and  buggy  were  found  In 
the  predicament  above  mentioned  at  10  o'clock 
that  night,  and  the  family  and  the  neighbors 
began  their  search  for  him.  The  night  was 
cloudy,  and  It  was  raining  a  little;  but  the 
darkness  was  somewhat  relieved  by  the  moon, 
which  now  and  then  shone  through  the  clouds. 
The  searchers  had  lanterns,  and  they  ex- 
plored the  sides  of  the  road  between  the 
fences,  on  each  side,  and  to  some  extent  the 
fields  to  the  north  and  the  south,  but  not 
thoroughly,  and  nothing  was  discovered. 
About  daylight,  however,  one  of  the  party 
saw,  about  60  yards  away,  within  the  south 
field,  an  object  which,  at  that  distance  and 
in  that  light,  presented  to  some  the  appear- 
ance of  a  low  stump;  but,  as  It  was  known 
there  were  no  stumps  In  that  field.  It  was  at 
once  conjectured  to  be  the  body  of  Mr.  Hold- 
er. Mrs.  Holder,  Indeed,  said  she  could  dis- 
cern the  overcoat  which  he  wore  when  he 
left  home  the  night  before.  All  went  over 
Into  the  field,  and  It  was  soon  placed  beyond 
doubt  that  It  was  Indeed  the  body  of  the 
missing  man. 

On  an  Inspection  of  the  body,  made  soon 
after,  it  was  discovered  that  there  was  a 
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gunshot  wouud  In  the  right  aide  of  the  ab- 
domen, close  to  the  waistband  of  the  trousers, 
from  which  the  bowels  were  protruding. 
There  was  another  gunshot  wound  Just  un- 
der the  heart;  In  each  of  these  wounds  the 
orifice  being  about  the  size  of  a  silver  dollar. 
One  of  the  cheeli  bones  was  crushed  in.  The 
back  half,  or  portion,  of  the  head  was  crashed, 
so  that  it  felt  like  a  soft-shelled  egg.  There 
was  a  gash  on  the  left  side  of  the  head 
through  which  the  brains  were  visible.  There 
were  in  all  three  gashes  on  the  ontslde  of 
the  head.  There  was  a  slight  imprint  or 
indentation  in  the  ground  where  it  appeared, 
or  seemed,  bis  head  had  lain,  and  above  the 
top  of  his  head  there  was  a  hole  In  the 
ground  that  presented  the  appearance  of  the 
hole  made  where  a  stick  has  been  stuck  in 
the  ground;  and  there  were  hair  and  blood 
all  around  the  place.  There  was  a  consider- 
able quantity  of  clotted  blood  on  the  ground, 
and  for  four  or  fire  feet  around  the  ground 
was  tramped,  as  If  there  bad  been  a  struggle. 

Further  examination  disclosed  that  the  de- 
ceased bad  on  only  one  overshoe.  The  other 
overshoe  was  found  sticking  fn  the  mud  in 
the  edge  of  the  branch  near  the  overturned 
buggy.  From  this  jwlnt  the  tracks  of  the  de- 
ceased, plainly  indicated  by  the  track  of  an 
overshoe  on  one  foot  and  the  imprint  of  the 
shoe  on  the  other  foot  without  an  overshoe, 
were  followed  to  the  fence,  thence  into  the 
field,  and  through  the  field  up  to  the  point 
where  his  body  was  found.  It  was  also  dis- 
covered that  there  was  another  line  of  trades 
running  parallel  with  those  of  deceased,  and 
that  they  closed  In  with  the  tracks  of  the 
deceased  at  the  point  where  the  body  was 
found.  The  person  who  made  this  second 
line  of  tracks  had  crossed  the  fence  several 
feet  to  the  east  of  the  point  where  deceased 
crossed  it.  Both  lines  of  tracks  showed  that 
the  men  who  made  them  were  running.  Both 
lines  of  tracks  ran  almost  due  south  from 
the  bridge  until  they  nenred  a  thicket  in  the 
field.  Then  the  tracks  of  the  deceased  turned 
eastward,  and  presented  the  appearance  of 
unsteadiness  and  uncertainty.  At  this  point 
the  tracks  of  the  other  party  closed  in, 
and  intercepted  those  of  deceased  before  the 
latter  had  covered  more  than  a  few  feet  going 
eastward;   and  here  the  body  lay. 

At  the  east  end  of  the  bridge  there  was 
found  lying  In  the  road  an  empty  shell,  and 
at  the  west  end  of  the  bridge  another  empty 
shell.  Each  of  these  was  a  No.  12  of  the 
kind  known  as  "New  Chief,"  manufactured 
by  the  Western  Cartridge  Company  for  shot- 
guns. These  shells  were  of  the  size  to  fit 
a  single-barreled  shotgun  which  was  owned 
by  the  deceased,  and  when  that  gun  was  sub- 
sequently found  there  was  a  shell  in  it  of 
the  same  kind. 

The  deceased  was  killed  on  Thursday 
night,  December  27th.  The  body  was  dis- 
covered the  next  morning,  Friday,  the  28th, 
and  on  that  day  the  inquest  was  held.  After 
the  inquest  was  over,  the  body  was  removed 


to  the  family  home  and  prepared  by  the 
neighbors  for  interment  One  of  those  as- 
sisting in  the  performance  of  this  funeral 
rite  was  the  witness  W.  A.  Muse.  After  the 
body  had  been  prepared,  Mr.  Muse  suggested 
that  a  search  be  made  for  the  gun.  It  should 
be  here  Interposed  that  Mr.  Holder,  the  de- 
ceased, had  on  the  15th  of  December  irar- 
chased  a  single-barreled,  breech-loading  shot- 
gun from  Mr.  Rocbelle,  a  hardware  merchant 
of  Troy.  He  was  accustomed  to  keep  this 
gun.  in  bis  bedroom,  lying  between  the  mat- 
tress and  the  cover  of  a  bed  in  that  room. 
The  whole  family  knew  where  he  kept  It 
On  the  afternoon  of  the  day  Immediately  pre- 
ceding the  night  he  was  killed — ^that  Is,  in 
the  late  afternoon  of  Thursday,  December 
27,  lt)06 — ^Mr.  Holder  went  out  upon  his  farm 
to  look  for  some  calves  and  took  his  shot- 
gun with  him,  to  hunt  along  the  way.  About 
supper  time  he  returned,  bringing  the  gun 
with  him.  His  wife  saw  him  take  it  into  the 
bouse.  She  did  not  observe  where  he  de- 
posited It  It  does  not  appear  that  any  mem- 
ber of  the  family  ever  saw  this  gun  after 
that  time  until  its  discovery  by  the  witness 
Muse,  after  Mr.  Holder's  death,  unless  It 
was  seen  and  used  by  the  plaintiff  In  error, 
Lee  Holder.  Mrs.  Holder  says  she  never  saw- 
it  again.  Plaintiff  in  error  testifies  that  be 
saw  his  father  go  off  with  it  In  the  afternoon 
when  he  went  to  look  for  the  calves,  and 
that  he  saw  him  when  he  returned  at  supper 
time,  but  that  It  was  so  dark  be  does  not 
know  whether  he  brought  the  gim  back  or 
not  The  only  other  member  of  the  family 
who  testified.  Earl  Holder,  a  boy  14  or  15 
years  old,  says  practically  nothing  upon  the 
subject.  There  were  only  two  other  members 
of  the  family  at  home — ^Nona,  a  girl  of  10, 
and  Cecil,  a  boy  of  8.  They  were  not  In- 
troduced. 

Resuming  the  history  of  the  search  for  the 
gun:  After  Mr.  Holder's  body  had  been  pre- 
pared for  burial,  Mr.  Muse,  Joined  by  some 
other  persons,  went  forth  to  find  the  gun. 
They  were  searching  the  barn.  When  they 
were  within  three  feet  of  the  place  where  the 
gun  was  subsequently  found,  the  plaintiff  in 
error  came  near  and  looked  at  them  with  an 
expression  on  his  face  evincing  so  much  an- 
ger that  Mr.  Muse  was  frightened,  and  for 
fear  plaintiff  in  error  would  do  him  harm  he 
immediately  ceased  the  search  and  went  to 
the  house.  The  next  day,  Saturday,  after 
plaintiff  In  error  had  been  placed  under  ar- 
rest, the  search  was  renewed,  and  about  12 
o'clock  the  gun  was  found.  There  was  a 
hole  in  the  east  end  of  the  bam,  right  at 
the  ground.  The  barn  was  weather-boarded 
down  to  the  ground;  but  there  was  a  hole 
at  the  end  that  ran  under  the  building,  con- 
cealed from  the  outside  in  front  by  the 
planks.  Into  this  hole  the  gun  had  been 
thrust,  and  behind  It,  so  placed  as  to  conceal 
it,  there  was  pushed  In  a  2x4-lnch  scantling. 
So  covered  up  and  hidden,  the  gnn  could  not 
be  seen  from  the  front  of  the  building,  or 
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from  the  end;  but  by  going  around  on  the 
other  side  of  the  bam,  and  peering  under, 
the  discovery  tras  made. 

When  the  gun  was  drawn  from  Its  place 
of  concealment,  it  was  found  to  be  In  the 
following  condititMi:  The  stock  was  broken 
off,  the  barrel  was  bent  In  two  different  di- 
rections. It  was  rusty,  and  it  had  mud,  or 
mud  and  hair,  upon  it,  and  there  was  blood 
on  the  end  of  it.  It  was  a  single-barreled, 
breech-loading  shotgun  of  the  make  of  Nor- 
rell  Shapleigh  Hardware  Company.  It  was 
thoroughly  identified  as  the  gun  of  Rev.  B. 
Ij.  Holder  by  the  witness  Ed  Turnage,  who 
wag  present  when  Mr.  Rochelle  sold  it  to  Mr. 
Holder.  Mr.  Rochelle  testified  to  the  sale  of 
a  gun  of  the  make  above  mentioned  to  Mr. 
Holder  on  the  15tb  of  December,  and  Mr. 
Turnage,  who  was  present  when  the  sale  was 
made,  identified  the  particular  gun  by  a 
knot  on  the  left  side  of  the  stuck. 

On  the  day  Immediately  preceding  the 
night  on  which  the  homicide  was  committed 
—that  Is,  on  December  27,  1906 — the  plaintiff 
in  error  purchased  of  Ed  Turnage,  clerk  of 
Mr.  Rochelle,  a  hardware  merchant  of  Troy, 
a  box  containing  25  New  Chief  shotgun  cart- 
ridges of  size  No.  12,  the  proper  size  to  fit 
his  father's  gun,  as  already  stated,  and  the 
same  kind  found  near  the  bridge.  Mr.  Turn- 
age  does  not  remember  the  time  of  the  day 
when  this  purchase  was  made,  whether  morn- 
ing or  afternoon.  The  witness  W.  B.  Huey, 
however,  says  that  on  the  afternoon  of  the 
27th  of  December,  at  4:30  o'clock,  be  met 
plahotlff  In  error  riding  rapidly  into  Troy. 
He  says  he  met  him  at  the  Troy  roller  mill, 
which  Is  250  yards  from  the  main  part  of 
the  town;  that  he  had  crossed  the  railroad 
and  was  going  into  town.  Probably  this 
was  the  time  when  he  bought  the  box  of 
cartridges;  but,  whether  this  be  true  or  not, 
it  Is  certain  that  he  bought  the  cartridges 
that  day.  Plaintiff  In  error  does  not  explain 
this  circumstance;  indeed,  he.  does  not  refer 
to  it  at  all  In  his  testimony,  either  by  way 
of  affirmance  or  denial,  further  than  bis  de- 
nial that  he  was  in  Troy  that  afternoon  may 
l>e  construed  Into  a  denial  of  this  purchase. 
In  fac^,  while  the  people  were  searching  for 
bis  father's  body,  the  night  of  the  homicide, 
be  spoke  doubtfully  as  to  whether  his  father 
owned  a  gun.  He  said  to  the  witness  Muse 
that  his  father  had  bought  a  gun  from  Ro- 
chelle at  Troy,  but  that  he  might  have  car- 
ried it  ba(^;  that  he  did  not  know  what  he 
bad  done  with  it  This  statement  was  made 
in  the  (ace  of  the  fact  that  he  saw  his  father 
with  ibis  gnn  late  Saturday  afternoon  when 
lie  went  to  lo<&  for  the  calves,  Just  before 
supper,  and  be  saw  his  father  when  he  start- 
ed for  Troy  that  night,  and  knew  be  did  not 
take  the  gnn  with  him.  The  plaintiff  in  er- 
ror does  not  deny  that  he  made  the  forego- 
ing statement  to  the  witness  Muse. 

The  plaintiff  in  error  admits  that  be  knew 
on  Friday,  the  next  day  after  the  homicide, 
that  be  was  suspected  of  the  murder  of  his 


father.  On  that  day,  about  12  o'clock,  he 
took  off  the  shoes  that  he  had  worn  the  day 
before,  and  put  them  in  a  side  room,  not  the 
room  that  he  usually  occupied.  He  says  that 
when  he  changed  his  shoes  he  did  not  then 
know  that  he  was  under  suspicion.  However, 
the  shoes  were  changed.  These  shoes  were 
called  for  by  the  witness  Andrew  Harrison, 
and  handed  to  him  by  Earl  Holder,  the 
young  brother  of  the  plaintiff  in  error.  They 
are  thoroughly  Identified  as  the  shoes  which 
the  plaintiff  In  error  wore  on  the  27th  of 
December,  and  on  the  morning  of  the  28th, 
when  the  people  were  searching  for  the  body. 
These  facts  are  practically  admitted  in  the 
plaintiff  in  error's  testimony,  and  that  these 
were  the  same  shoes  he  wore  while  the  search 
for  the  body  was  proceeding  was  substantialo 
ly  proven  by  other  witnesses. 

These  shoes  were  pecuUar,  in  that  the  left 
one  was  run  down  on  the  inside.  After  the 
body  of  the  deceased  was  found,  and  while 
the  people  were  still  in  the  field  where.it  lay, 
the  attention  of  several  of  the  party  was 
drawn  to  the  similarity  of  the  tracks  then 
made  by  the  plaintiff  in  error  to  those  made 
by  the  assailant  of  the  deceased,  and  two  or 
more  of  the  party  marked  the  plaintiff  in  er- 
ror's tracks,  those  he  made  that  morning,  by 
sticking  little  sticks  In  them  for  future  ex- 
amination and  comparison.  The  tracks  of 
the  assailant,  as  we  have  already  said,  par- 
alleled those  of  the  deceased  until  they  come 
together  at  the  point  where  the  deceased  fell. 
Prom  this  point  the  tracks  of  the  assailant 
were  plainly  traceable  as  they  led  out  of  the 
field  to  the  fence,  which  he  got  over  at  a 
point  20  or  30  feet  east  of  where  he  entered. 
These  tracks  made  by  the  assailant  were 
compared  with  those  which  were  made  by 
the  plaintiff  In  error  in  the  field  on  Friday 
morning  (the  ground  being  soft  both  Thurs- 
day night  and  Friday  morning),  and  were 
found  to  be  In  all  respects  similar.  When 
the  shoes  were  procured,  they  were  placed  in 
the  tracks  of  the  assailant  and  found  to  cor- 
respond accurately,  except  in  a  few  instan- 
ces, where  people  had  stepped  near  the  as- 
sailant's tracks  and  had  forced  the  mud  in- 
to the  latter,  thus  squeezing  the  sides  togeth- 
er. The  correspondence  was  particularly  no- 
ticeable when  the  run-down  left  shoe  was 
put  into  the  assailant's  track.  The  compari- 
son was  perfect. 

The  demeanor,  conduct,  and  conversation 
of  the  plaintiff  in  error  during  the  search  for 
ills  father's  body,  then  in  the  presence  of  the 
body  after  It  was  found,  subsequently  at 
the  inquest,  later  at  the  time  of  his  arrest, 
and  lastly  when  he  was  under  arrest,  were 
all  unnatural  and  eminently  challenge  atten- 
tion. 

P.  C.  Watklns  testified  that  on  the  night 
of  the  homicide,  when  the  people  were 
searching  for  the  body,  plaintiff  In  error 
"didn't  seem  to  have  much  to  say,  didn't 
seem  that  anything  bothered  him."  He  ex- 
hibited no  anxiety.     "He  was  laughing  and 
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talking  with  the  boys."  He  smoked  a  ciga- 
rette that  night  Carried  a  Winchester  rifle 
all  night.  (This  gun  was  borrowed  from  a 
neighbor,  at  the  request  of  plaintiff  In  error, 
when  the  search  began.)  This  witness  asked 
him  "if  there  were  no  tracks  leaviug  the 
fence,  and  the  defendant  said,  'Yes,  there 
were  two  tracks  leaving  the  fence,  but  they 
don't  go  but  a  short  piece  before  they  come 
back.'"  To  a  suggestion  that  bloodhounds 
should  'be  procured,  the  plaintiff  In  error  re- 
plied they  would  do  no  good,  because  It  rain- 
ed. Mr.  Muse  testified  that  the  next  morn- 
ing the  matter  of  procuring  the  bloodhounds 
was  again  suggested,  and  In  reply  plaintiff  in 
error  said  "he  had  rather  not  have  them,  as 
they  might  get  an  Innocent  party."  That 
morning,  when  the  body  was  discovered,  the 
searching  party  was  composed  of  the  family 
of  the  deceased,  Luthe'r  Taylor,  W.  A.  Muse, 
John  Powell,  Luther  Lancaster,  and  Mrs. 
Luther  Lancaster.  All  went  over  to  the 
body,  but  the  plaintiff  In  error  lagged  be- 
hind. Mrs.  Lancaster  says:  "He  was  right 
around  there  somewhere,  but  I  could  not  tell 
you  right  where  he  was.  He  was  not  with 
me  and  Mrs.  Holder."  Luther  Taylor  says, 
as  they  got  over  the  fence  and  went  into  the 
field,  plaintiff  In  error  "was  following  on  be- 
hind, about  15  or  20  feet,"  and  that  when 
they  reached  the  body  he  was  not  with  the 
family,  but  "was  standing  off  behind,"  and 
that  he  was  "smoking  a  cigarette";  that  he 
was  smoking  when  he  came  down  to  the 
bridge.  This  was  evidently  his  first  attitude, 
since  it  is  said  by  Mrs.  Lancaster  later  in 
her  testimony  that  she  saw  him  near  the 
body.  Likewise  Mr.  Muse  states  that  he 
saw  him  tliere,  near  the  body.  The  witness 
then  testified: 

"Q.  Tell  the  Jury  when  he  came  up  there 
what  was  his  appearance,  conduct,  demeanor, 
and  actions.  A.  I  never  saw  him  do  any- 
thinfj.  He  seemed  to  be  uneasy.  I  believe 
he  did  smoke  a  clgnrette.  Q.  Do  you  mean 
by  a  cigarette  one  of  those  bought  ciga- 
rettes? A.  No,  sir;  one  that  he  made.  Q. 
Did  he  make  it  there?    A.  Yes,  sir." 

Plaintiff  In  error  accompanied  his  mother 
to  the  house  of  a  neighbor,  after  she  had 
seen  the  body,  and  he  then  returned.  Of  his 
demeanor  and  appearance  at  this  time  the 
witness  Watklns  says:  "Q.  Was  he  close  to 
the  body  of  his  father?  A.  He  came  right 
tip  Just  behind  the  men  that  were  standing 
tliore.  Q.  Was  he  in  sight  of  the  body?  A. 
Yes,  sir.  Q.  Tell  the  Jury  what  his  actions 
and  demeanor  were  there.  A.  He  walked 
up  by  the  men.  He  could  see  his  father  ly- 
ing there  In  the  field.  His  eyes  glanced 
around,  Q.  You  say  he  looked  at  his  father? 
A.  Yes,  sir;  he  looked  at  his  father  with  as — 
well,  I  don't  know  how  to  express  it,  but  he 
looked  as  though  he  was  fierce  and  mad.  He 
looked  at  him  like  he  might  have  been  look- 
lug  at  something  he  was  mad  at.  Q.  What 
was  the  expression  on.  his  face?  A.  That  of 
being  mad." 


Another  witness,  Mr.  McDade,  says  he  saw 
plalnUff  la  error  that  morning  out  at  the 
scene  of  the  murder  where  the  body  was  ly- 
ing, and  that  be  "was  looking  on  as  a  casual 
observer."  Andrew  Harrison,  who  came  up 
after  they  had  moved  the  body  near  to  the 
road  for  the  inquest,  says  be  there  saw  the 
plaintiff  In  error  standing  within  35  or  40 
feet  of  bis  father's  body  rolling  a  cigarette. 
The  witness,  "t.  J.  Easterwood,  says  that  "he 
seemed  to  be  standing  around  looking  on  as 
other  people  were."  Numerous  witnesses 
testify  that  he  did  not  shed  a  tear  or  show 
any  sign  of  grief.  The  plaintiff  In  error  ad- 
mitted that  he  shed  no  tears  over  his  father'! 
death,  and  said  by  way  of  explanation  or 
palliation:  "I  can't  cry.  I  haven't  cried,  I 
reckon,  In  ten  years." .  He  was  then  ques- 
tioned, and  answered  as  follows:  "Q.  Did 
you  or  not  feel  acutely  the  death  of  your 
father?  A.  Certainly  I  was  grieved  over  It 
Q.  They  have  been  talking  about  your  smok- 
ing a  cigarette.  Why  did  you  smoke?  A.  I 
was  smoking  to  quiet  my  nerves.  I  always 
smoke  when  I  am  bothered  about  anything." 
These  were  questions  propounded  by  his  own 
counsel.  The  witness  Muse  says  that  when 
the  plaintiff  In  error  saw  his  mother  crying 
he  went  to  her  and  she  stopped;  that  he  saw 
this  occur  twice.  He  slept  In  the  same  room 
where  the  corpse  of  his  father  was  laid  out 
Friday  night,  and  slept  soundly  the  night 
through.  When  he  was  about  to  be  placed 
under  arrest  on  Saturday  morning,  Decem- 
ber 29th,  as  the  officer  was  proceeding  to 
read  the  warrant  to  him,  be  said:  "Let  me 
have  the  damned  thing.  I  can  read  It"  The 
plaintiff  in  error  admits  this.  Another  thing 
that  happened  at  the  same  time  Is  thus  stated 
by  the  witness  G.  R.  McDade:  "I  heard  him 
ask  a  young  man  standing  by  him  for  a 
match.  As  to  what  he  did,  he  stood  there 
without  batting  an  eye  or  moving  a  muscle, 
rolled  a  cigarette,  and  lit  It"  After  he  had 
been  placed  under  arrest,  and  when  he  was 
on  the  way  to  Jail,  he  said  to  the  officer  who 
had  arrested  him  that  If  he  bad  been  armed, 
or  had  a  pistol,  when  he  was  arrested,  he 
would  have  "swapped  it  out"  with  him. 

The  murder  was  committed  Just  at  8 
o'clock  on  the  evening  of  December  27,  1906. 
Mr.  Lancaster,  who  lived  nearest  the  scene  of 
the  tragedy,  was  sitting  in  his  back  yard 
stirring  a  kettle  of  lard  which  he  was  ren- 
dering. Mrs.  Lancaster  was  at  the  supper 
table.  She  says:  "We  heard  one,  then  In 
a  little  while  two  more  shots,  and  the  whia- 
tle  blew" — the  6  o'clock  whistle  of  a  mill  at 
Troy.  Just  after  the  first  shot  tbey  heard 
some  one  about:  "Help!  help!  murder!  mur- 
der!" Mr.  Lancaster  says:  "Then  I  could 
hear  a  noise  like  this:  'Oh!  oh!  oh!  oo-o-o- 
oh!' "  There  was  a  gre&tet  Interval  between 
the  second  and  third  shots  than  between  the 
first  and  second.  The  witness  Sam  Moffltt, 
who  lived  close  to  the  roadside,  says  that 
before  6  o'clock  he  heard  a  buggy  pass  going 
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towards  Troy,  next  he  heard  going  by  In  the 
same  direction  a  horse  in  a  lope,  going,  as  he 
say^  "tolerable  fast";  then  he  heard  a  sec- 
ond bnggy  going  in  the  same  direction  the 
horse  had  gone,  westward  towards  Troy. 
He  heard  no  other  passing  in  that  direction. 
After  the  man  on  horseback  had  passed,  and 
after  the  second  buggy  had  passed,  he  heard 
three  shots  in  the  direction  of  the  bridge 
where  the  overturned  buggy  and  entangled 
horse  of  the  deceased  were  subsequently 
found.  The  next  thing  he  heard,  a  few  min- 
utes after  the  firing  of  the  shots,  was  a  horse 
loping  back  in  the  opposite  direction;  that 
Is,  eastward,  in  the  direction  in  which  the 
home  of  the  deceased  lay.  The  horse  was 
going  faster  than  before.  The  witness  tes- 
tified that  the  footstep  of  this  loping  horse 
sounded  like  those  of  Mr.  Holder's  big  mare ; 
that  he  was  familiar  with  the  sound  of  her 
hoof-beat  when  going  in  a  lope  across  a 
bridge  25  or  30  yards  from  his  house,  that 
be  had  seen  plaintiff  in  error  ride  by  his 
house  on  this  animal;  and  tliat  he  was  ac- 
customed to  ride  in  a  lope.  Mr.  Lancaster 
also  testifies  to  having  heard  a  horse  going 
back  eastward  shortly  after  the  sound  of  the 
shots  was  heard,  and  he  says  the  animal  was 
going  "pretty  fast."  It  was  too  dark  at 
that  time  of  the  year,  at  6  o'clock,  for  either 
of  these  witnesses  to  have  identified  the 
rider,  nor  do  they  claim  to  have  looked.  Mr. 
Lancaster  was  rendering  lard  in  bis  back 
yard,  as  already  stated,  and  Sam  Mofflt  was 
in  the  kitchen  seasoning  sausage  meat  They 
merely  heard  the  sounds  as  above  related. 

With  these  facts  before  us,  and  one  or 
two  others  now  to  be  stated,  the  story  of 
the  crime  can  be  put  together  without  error 
In  any  substantial  detail. 

There  was  to  be  a  public  installation  of  the 
officers  of  the  Masonic  lodge  in  Troy  that 
night,  and  the  plaintiff  in  error  knew  that 
his  father  was  going.  The  matter  had  been 
discussed  in  the  family.  Mr.  Holder  Invited 
his  wife  to  go  with  him,  but  she  would  ;M>t 
go  and  leave  her  little  daughter  Nona  at 
home  with  the  boys  (so  she  testifies),  und 
the  road  'was  so  heavy  that  Mr.  Holder 
would  not  consent  to  have  both  of  them  in 
the  bnggy.  He  then  Invited  bis  son,  the 
plaintiff  in  error,  to  go  with  him ;  but  he  de- 
clined on  the  gTouQd  that  he  wished  to  go  to 
Bleep  that  night.  Knowing  bis  father  was 
going  to  Troy  .that  night,  he  went  into  town 
late  In  the  afternoon,  at  the  time  the  witness 
Hney  saw  him,  and  purchased  the  box  of 
cartridges  Shortly  before,  or  about  the 
time,  hl8  father  left,  he  caught  one  of  the 
borses  and  preceded  him  to  the  bridge,  and 
tbm  waylaid  him  in  the  darkness.  The  first 
shot  waa  fired  at  the  east  end  of  the  bridge, 
where  the  first  shell  was  found.  This  one 
missed,  bnt  frightened  the  horse,  so  that  he 
ran  and  turned  the  buggy  over  at  the  west 
end  of  the  bridge,  and  threw  Mr.  Holder  out 
Here  the  second  shot  was  fired,  where  the 


second  shell  was  found,  and  was  delivered 
at  close  range,  as  shown  by  the  size  of  the 
hole  and  by  the  condition  of  the  clothing  of 
deceased.  This  was  perhaps  the  shot  that 
took  effect  In  the  side,  as  he  probably  could 
not  have  crossed  the  fence  and  run  60  feet 
after  the  shot  in  the  breast  near  the  heart 
After  the  second  shot,  the  deceased  crossed 
the  fence  into  the  field  and  ran  to  save  bis 
life,  pursued  by  the  plaintiff  In  error,  and 
the  third  shot  was  delivered  at  the  point 
where  he  fell  in  the  field,  ^he  plaintiff  in 
error  then  clubbed  him.  first  with  the  stock 
of  the  gun,  and,  after  that  was  broken,  then 
with  the  barrel,  until  it  was  bent  into  the 
shape  in  which  it  was  found.  He  then  dug 
into  bis  victim's  head  with  the  muzzle  of  the 
gun,  until  the  scalp. was  scarred  and  the 
brain  exposed  in  the  manner  above  detailed. 
The  cries  of  "Help!  help!  murder!  murder!" 
were  probably  made  at  the  bridge  when  the 
first  shot  was  fired.  The  cries  of  "Oh!  oh! 
oh!  o-o-o-o-oh!"  were  probably  made  after  th« 
last  shot  was  fired  and  when  the  clubbing 
began.  After  the  plaintiff  in  error  had  com- 
pleted this  murder  of  his  father,  he  hastened 
from  the  field,  mounted  the  borse  be  bad  rid- 
den to  the  scene,  rode  rapidly  home,  only  a 
few  hundred  yards  distant,  turned  the  horse 
loose,  and  hid  the  gun  under  the  bam,  then 
went  to  the  bouse,  and  acted  as  if  nothing 
bad  happened. 

The  foregoing  conclusions  are  only  infer- 
ences from  the  facts  contained  in  the  record, 
and  stated  above;  but  they  seem  to  us,  In 
their  'substantial  purport,  necessary  and.  in- 
evitable inferences.  The  cartridges  which 
the  plaintiff  In  error  purchased  fit  the  gun  of 
the  deceased  with  scarcely  more  accuracy 
than  did  his  shoes  fit  the  tracks  of  the  un- 
doubted assailant  of  the  deceased.  Who  but 
the  plaintiff  in  error  could  have  procured  the 
gun  of  the  deceased  from  his  home  and  hid 
It  under  the  barn  after  it  had  been  used? 
Not  his  mother;  not  the  young  boy,  Earl; 
not  the  two  small  children,  Nona  and  Cecil. 
There  was  no  one  else  to  do  it  There  Is  no 
intimation  in  the  record  that  any  stranger 
had  any  opportunity  to  get  hold  of  the  gun. 
Why  did  the  plaintiff  in  error  grow  angry 
when  he  saw  the  searchers  for  the  gun  close 
to  the  place  where  it  was  hid,  and  frighten 
them  away  with  the  terror-striking  aspect 
of  his  visage,  if  he  did  not  know  that  the 
gun  was  hidden  there?  Why  did  he  falsely 
seek  to  create  the  impression,  when  they 
were  searching  for  his  father's  body,  that 
his  father  owned  no  gun  at  the  time,  but 
had  probably  disposed  of  it  by  carrying  it 
back  to  the  seller,  unless  he  was  prompted 
by  the  knowledge  of  his  own  fatal  connec- 
tion with  that  gun  and  was  gropingly  ward- 
ing off  suspicion?  Why  did  he  change  his 
shoes,  but  for  fear  that  a  comparison  of  them 
with  the  tracks  made  by  the  murderer  would 
lead  to  the  conclusion  that  he  himself  was 
the  murderer?  Why  did  he  brush  aside  th« 
suggestion   for   the   procurement   of   blood- 
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bounds,  first  on  the  ground  that  they  could 
be  of  no  service  because  It  had  rained,  and 
next  on  the  ground  that  they  might  track  an 
innocent  person,  unless  there  was  couched  in 
his  heart  a  fear  that  they  might  track  him? 
Why  did  be  seek  to  mislead  the  searchers 
for  the  body,  on  Thursday  night,  when  asked 
if  there  were  no  tracks  that  led  Into  the 
field,  by  saying  that  there  were  two  tracks, 
but  they  went  only  a  little  way  into  the  field, 
then  came  right  out  again?  The  reply  show- 
ed that  he  knew  the  existence  of  the  tracks ; 
and  there  was  no  evidence  that  the  two 
tracks  came  out  again.  Why  the  false  an- 
swer, unless  there  was  a  purpose  to  turn 
aside  the  course  of  a  dangerous  Investiga- 
tion? Was  there  ever  a  son,  who  loved  bis 
father,  or  who  respected  him  even,  or  who 
had  within  his  heart  the  sympathy  for  bis 
kind  belonging  to  our  common  humanity — 
was  there  ever  such  an  one  who  sought  for 
the  body  of  bis  missing  father  in  the  spirit 
of  levity  manifested  by  the  present  plalntlfT 
In  error?  Did  such  an  one  ever  so  approach 
the  body  of  that  murdered  parent  as  the 
plaintiff  In  error  did,  with  halting  and  lag- 
ging steps?  Did  such  an  one  ever  look  upon 
the  face  of  his  father,  broken  In  and  mutilat- 
ed, his  bend  crushed  and  his  body  pierced 
by  gaping  wounds,  without  a  tear,  without 
any  sign  whatever  of  grief,  but,  on  the  con- 
trary, with  alternate  Indifference  and  ma- 
levolence? What  did  the  plaintiff  In  error's 
words  mean  when  he  was  arrested?  "Hand 
me  the  damned  thing.  I  can  read  It"  Was 
It  to  show  that  he  was  not  alarmed?  Do  we 
hear  one  word  of  expostulation,  any  exclama- 
tion of  surprise,  any  exi)ression  of  horror, 
that  he  should  be  charged  with  so  awful  a 
crime  as  parricide,  any  natural  outburst  of 
human  emotion?  None!  Only  cold.  Impas- 
sive profanity,  and  sullen  bravado.  And 
when  he  had  been  placed  under  arrest  and 
was  on  his  way  to  jail,  do  we  still  hear  any 
expression  of  grief,  or  regret,  or  claim  of  In- 
nocence? None;  only  a  boast  that.  If  he 
bad  been  armed,  he  would  have  resisted  ar- 
rest. 

In  view  of  all  these  facts,  can  there  be 
any  doubt  of  the  plaintiff  in  error's  guilt? 
We  think  there  cannot  be,  and  we  are  of 
the  opinion  that  the  Jury  were  justified  in 
finding  that,  although  the  evidence  against 
the  plaintiff  in  error  was  wholly  circum- 
stantial, no  hypothesis  could  be  entertained 
under  It  other  than  bis  guilt 

It  is  Insisted  that  no  motive  is  shown.  If 
the  proof  of  guilt  be  clear,  it  is  not  necessary 
that  there  should  be  proven  a  motive.  In  the 
ordinary  meaning  of  that  term.  If  one  man 
kill  another  through  the  promptings  of  a 
-wicked  and  depraved  heart  It  Is  not  essential 
that  the  state  should  prove  some  grudge,  or 
quarrel,  or  incitement  of  cupidity,  or  Jeal- 
ousy, or  other  special  thing  that  proximate- 
ly aroused  the  lethal  purpose,  although  It  be 
true  that,  when  such  things  are  proven,  they 
add  strength  to  the  state's  case  when  strength 


is  needed,  and  tend  to  dissipate  doubts  when 
doubts  have  been  engendered.  But  in  the 
present  case  certain  facts  are  proven  which 
go  far  to  explain  the  plaintiff  In  error's  mo- 
tive. At  the  age  of  14  the  plaintiff  In  error 
gave  evidence  of  an  imruly  and  Insubordi-* 
nate  disposition,  and  an  Impatience  of  pa- 
rental control.  At  that  age,  without  permis- 
sion of  bis  parents  and  without  their  knowl- 
edge, he  left  home  and  went  to  New  Orleans. 
There  be  stayed  3  months  and  worked  in  a 
restaurant.  He  then  returned  home.  Some 
time  after  he  returned  bis  father  told  him 
he  either  had  to  go  to  school  "or  get  out  away 
from  bim,  one  of  the  two."  He  then  left 
home  and  went  to  the  home  of  a  neighbor, 
one  Brack  Stovall,  and  remained  there  a 
week.  Afterwards,  when  he  was  16  years 
old,  he  again  left  home  without  bis  father's 
knowledge  or  consent,  this  time  going  to 
Los  Angeles,  Cal.  Before  he  left  he  quit 
school,  because,  as  be  says  In  his  testimony, 
he  did  not  like  the  teacher.  He  says  bis 
father  wished  him  to  go  to  school.  On  this 
trip  he  remained  away  10  months.  He  says 
his  purpose  was  to  see  the  country;  prob- 
ably, also,  to  be  with  his  brother  Adolphus, 
.■who  was  there.  From  Los  Angeles  he  went 
to  Dallas,  Tex.;  thence  to  Shreveport,  La.; 
and  from  the  latter  city  returned  home.  His 
mother  testifies  that  be  has  not  left  home  on 
a  trip  since  the  time  Just  mentioned,  but 
that  about  a  year  before  the  murder  his 
father  whipped  him  with  a  pair  of  bridle 
reins  because  he  took  his  (the  father's)  team 
and  conveyed  some  boys  to  a  baseball  game 
at  Union  City.  His  mother  testifies:  "He 
has  never  been  away  from  home  stnce  then." 
Plaintiff  in  error  testified  that  the  day  be- 
fore the  murder  his  father  went  to  Union 
City  to  make  arrangements  for  money  to 
send  him  off  to  school,  and  that  he  was 
getting  ready  to  go  off  to  school.  Several 
witnesses,  persons  not  members  of  the  fam- 
ily, and  who  visited  the  house  only  occa- 
sionally, testify  that  the  relations  between 
the  father  and  son  were  pleasant  Plaintiff 
In  error  also  says  their  relations  were  kind- 
ly; but  this  we  do  not  credit  Mrs.  Holder 
says  that  her  husband  was  kind  to  the  plain- 
tiff In  error;  but  when  he  did  anything  his 
father  did  not  wish  him  to  do,  "he  would 
talk  to  him  about  It  and  he  never  talked 
back  or  Jawed  back  at  him-"  The  witness 
O.  L.  Williams,  who  worked  on  the  farm 
a  few  montlis  prior  to  the  murder,  says  that 
Mr.  Holder  was  a  rough-speaking  man;  that 
he  always  spoke  to  him  (Williams)  roughly. 
He  mentions  an  occurrence  that  took  place 
out  In  the  woods  where  plaintiff  In  error  and 
bis  brother  Adolphus  were  cutting  wood.  He 
states  that  he  (Williams)  went  down  to  the 
place  where  the  wood  was  being  cut  and 
plaintiff  In  error  was  leaning  on  bis  ax,  or 
bad  his  ax  in  his  hand,  and  that  as  be  (Wil- 
liams) came  up  plaintiff  in  error  said,  refer- 
ring to  bis  father,  he  had  Just  been  "raring 
on  Dolphus."     From  all  this  we  infer  the 
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case  of  a  reetire,  nnrnly  boy  and  a  stem 
father,  who  tried  to  do  his  duty  by  his  son, 
bnt  who  corrected  the  son's  derelictions  with 
harsh  speech  and  harsher  corporal  punish- 
ment 

We  can  well  believe  that  under  such  cir- 
cumstances there  was  not  much  tender  love 
between  the  parent  and  child— on  the  one 
hand  a  severe,  exacting  father ;  on  the  other, 
a  restless,  Insubordinate,  and  rebellious  son, 
always  inwardly  chafing  against  the  re- 
straints Imposed  on  him.  It  was  perfectly 
natural,  too,  that  the  wild  disposition  which 
led  him  to  abandon  his  father's  home  at  the 
early  age  of  14  and  of  16,  and  the  conse- 
quent reliance  during  these  absences  upon 
his  own  will  and  wishes,  and  the  opportunity 
of  giving  rein  to  his  own  unchecked  impulses 
and  passions,  would  add  to  his  impatience 
of  authority  and  Intensify  the  spirit  of  law- 
lessness within  him.  We  can  easily  con- 
ceive how  such  would  resent,  when  17  years 
old,  a  castigation  with  a  pair  of  bridle  reins, 
and  that  the  memory  of  it  would  rankle  in 
bis  heart  We  have  seen  that  bis  father 
had  trouble  with  him  on  the  subject  of  go- 
ing to  school,  BO  much  so  that  he  had  pre- 
sented to  the  son,  a  year  or  two  before,  the 
alternative  of  going  to  school  or  of  being 
driven  from  home.  We  have  seen  that  on 
the  very  day  before  his  death  the  father  had 
made  arrangements  to  send  this  boy  off  to 
school.  We  know,  from  this  boy's  conduct 
when  the  people  were  hunting  for  the  body  of 
bis  father,  and  from  his  conduct  after  the 
body  was  found,  and  at  the  time  of  his 
arrest,  and  after  his  arrest,  that  he  had  grown 
hard,  unfeeling,  and  fierce.  It  is  not  dif- 
ficult to  believe  that  the  thought  of  parricide 
would  arise  in  the  perverted  mind  of  such  a 
youth,  and  that  the  small  additional  prepara- 
tion for  sending  him  off  to  school  would  fur- 
nish the  momentum  that  would  hurry  the 
deadly  thought  into  a  deadly  purpose,  with 
the  view  of  at  once  obtaining  freedom  from 
restrjiint  and  at  the  same  time  of  avenging 
what  we  may  well  think  appeared  to  his 
mind  as  the  past  tyrannies  of  bis  father. 

So  far  we  have  considered  the  case.without 
bringing  forward  the  defense  Interposed  In 
the  evidence.  That  defense,  In  addition  to 
plaintiff  In  error's  personal  denial  of  guilt, 
Is  an  alibi.  His  mother,  .bis  brother  Earl, 
and  be  himself  all  swear  that  at  the  time 
the  murder  was  committed  the  plaintiff  in 
error  was  sitting  In  his  mother's  room  at 
their  home.  There  are  some  variations  In 
their  testimony,  but  this  is  the  substance  of 
what  each  of  them  says.  On  this  subject 
the  plaintiff  In  error  says  that  when  bis  father 
left,  starting  to  Troy,  be  "was  In  the  hall, 
or  oot  on  the  back  porch  at  the  water  buck- 
et." He  says  that  after  his  father  left  "I 
came  back  in  the  house  'and  sat  down  about 
dve  mltmtee,  got  up  and  walked  in  the  yard 
abont  two  minates  and  a  half  or  three 
mlnntes,  then  came  back  and  sat  down.  I 
came  back  In  the  house,  and  my  mother  and 


brother  Elarl,  and  sister,  and  my  small  broth- 
er, Cecil,  were  In  mother's  room  rvipplng  com. 
When  I  went  out  of  the  house  they  had  Just 
put  the  popper  on  the  stove,  and  when  I  came 
back  they  had  just  taken  it  off.  I  sat  down 
and  talked  to  mother  until  about  half  past  T 
or  8.  Then  I  went  to  bed."  Fiirther  on  In 
his  testimony  he  says  It  was  the  children, 
Earl  and  Nona,  tlint  were  engaged  In  popping 
com.  On  cross-examination  he  testified  that 
after  his  father  left  he  went  Into  the  family 
room  and  sat  there  5  or  10  minutes ;  sat  there 
smoking.  The  children  were  there,  and  his 
mother  was  in  the  dining  room  finishing  the 
dishes  after  supper,  putting  them  away.  The 
children  were  popping  com.  He  then  stopped 
out  in  the  hack  yard,  and  remained  about  2^ 
or  3  minutes.  E}arl  had  the  popper  on  when 
be  went  out,  and  was  just  taking  it  off  when 
he  went  back.  The  com  was  burning  or 
smoking,  and  he  told  Earl  about  it  His 
mother  was  In  the  room  when  he  went  back. 
She  had  finished  the  dishes.  She  was  stand- 
ing by  a  table  looking  at  a  paper.  He  sat 
there  something  like  an  hour  and  a  half  be- 
fore any  of  those  present  (his  mother,  Earl, 
Nona,  and  Cecil)  retired.  He  retired  about  8 
o'clock.  At  6  o'clock  he  was  sitting  by  the 
washstand  In  his  mother's  room.  He  heard 
the  6  o'clock  whistle  blow  and  looked  at  his 
watch. 

Mrs.  Holder  says  that  when  her  husband 
left  she  was  standing  Just  Inside  the  door  of 
her  room,  and  that  Lee  was  in  the  room  sit- 
ting by  the  side  of  the  washstand;  that  as 
soon  as  her  husband  left  she  returned  to  the 
dining  room,  leaving  Lee  still  sitting  by  the 
washstand;  that  what  she  had  yet  to  do  in 
the  dining  room  before  completing  her  work 
there  was,  to  use  her  own  words,  ns  follows: 
"I  had  to  pour  the  water  out  of  my  dishpan 
and  pour  a  little  more  In  It,  and  wash  out 
my  dishrog.  Then  I  poured  the  water  out 
and  wipod  out  my  dishpan,  took  the  milk 
bucket  and  the  milk  cup,  and  hung  them  up. 
'I'hen  I  walked  across  the  room  and  fixed  my 
chum,  put  a  plate  over  that,  then  walked 
back  across  the  room  and  got  a  straight  chair 
and  put  It  against  the  door,  under  the  door 
knob,  and  went  on  In  the  other  room.  Just 
as  I  walked  to  the  table  Lee  entered  the 
room  from  the  hall  and  sat  down.  He  told 
Earl  his  corn  was  burning.  I  looked  up  and 
said:  'Tes;  your  com  Is  bumlnR.'  Q.  When 
Lee  came  In,  did  you  have  hold  of  a  paper? 
A.  No,  sir;  I  had  Just  picked  up  the  comb.  I 
picked  up  the  comb  first  and  started  to  comb 
Cecil's  hair,  and  when  Lee  spoke  about  the 
corn  burning  I  looked  up  and  said.  'Yes.  E.qrl ; 
you  are  burning  your  com,'  and  Cecil  turned 
away  from  us  and  went  to  see  about  the  corn, 
and  Earl  was  opening  the  popper,  and  I  told 
them  they  would  burn  their  hands,  and  then 
I  picked  up  a  paper  and  went  to  reading." 
She  further  testified  that  from  the  time  she 
stepped  out  of  the  room,  leaving  T.,ee  there, 
to  go  to  the  dining  room  and  .perform  the 
work  remaining  there  to  be  done,  until  the 
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time  she  returned  to  her  room,  not  more  than 
four  or  five  minutes  elapsed,  and  that  Im- 
mediately after  she  entered  the  room  Lee  en- 
tered It,  and  did  not  leave  It  until  8  o'clock, 
when  be  went  to  bed.  Asked  If  she  beard 
the  firing  6f  a  gun,  or  guns,  that  night, 
she  answered:  "I  heard  some  firecradcers,  as 
I  thought ;  those  large  firecrackers.  Q.  About 
what  time  did  you  bear  them?  How  long 
after  you  came  Into  the  room?  A.  Earl  had 
Just  taken  his  corn  out  and  was  eating  that ; 
that  was  the  first  popper  of  corn.  Just  as 
Cecil  turned  away  from  me  when  I  had  start- 
ed to  comb  his  hair,  I  heard  something  go 
bang,  bang,  bang,  two  or  three  times,  and  I 
thought  It  was  the  negroes  shooting  firecrack- 
ers. Q.  State  whether  either  one  of  the  chil- 
dren went  to  the  window  and  looked  out  A. 
Cecil  did.  I  told  him  to  go  there  and  maybe 
be  could  see  some  Roman  candles  go  out,  and 
I  told  bim  to  put  his  bands  up  to  bis  face 
at  the  window  and  he  could  see;  but  Just 
then  Earl  said  they  were  firecrackers,  and 
Lee  said:  'Of  course,  they  are  firecrackers.'  I 
said:  'Of  course,  they  are  firecrackers  shoot- 
ing; but  they  nearly  always  shoot  Roman 
candles,  too,  when  they  are  shooting  firecrack- 
ers.' And  while  we  were  talking  Cecil  went 
to  the  window  and  looked,  and  said:  'Mam- 
my, I  don't  see  any.'  And  he  Jumped  back 
to  the  corn."  On  cross-examination  Mrs.  Hold- 
er said  tuat  her  husband  called  her  i'rom  the 
dining  room  to  help  him  on  with  his  over- 
coat, and  that  as  she  entered  her  room  in 
answer  to  this  call  Lee  followed  her  into  the 
room,  and  that  as  soon  as  she  had  helped  her 
husband  on  with  the  overcoat  he  went  to  the 
buggy ;  that  after  he  left  she  returned  to  the 
dining  room,  and  after  she  bad  finished  her 
work  there  she  went  back  to  her  room ;  that, 
as  she  entered  It,  Lee  also  entered;  that  she 
started  to  comb  Cecil's  hair,  as  before  related, 
then  the  matter  of  the  burning  popcorn  arose 
and  was  disposed  of,  and  she  sat  down  to 
read,  and  "read  from  then  until  8,  off  and 
on" ;  that  Lee  was  smoking  bis  pipe  part  of 
the  time;  that  she  looked  up  once  and  saw 
bim  filling  his  pipe ;  that  she  does  not  know 
what  else  he  was  doing,  except  smoking,  until 
be  went  to  bed. 

The  boy,  Earl  Holder,  15  years  old,  when 
he  testified,  said  that  as  his  father  started 
off  he  (the  witness)  walked  back  Into  the 
kitchen  (also  used  as  a  dining  room)  and  pick- 
ed up  the  popcorn  popper  and  got  some  com, 
and  went  right  back  into  his  mother's  room, 
and  while  he  was  getting  the  com  Lee  step- 
ped out;  that  he  had  shelled  about  half  an 
ear  of  popcorn  when  Lee  came  In,  and  was 
popping  the  corn.  From  other  parts  of  bis 
testimony  It  Is  clear  the  witness  means  that 
liCe  was  In  his  mother's  room  when  witness 
started  to  the  kitchen  to  get  the  popcorn  and 
the  popper,  and  that  as  witness  left  the  room 
to  go  to  the  kitchen,  or  while  he  was  In  the 
kitchen,  Lee  also  left  his  mother's  room  and 
went  out  Into  the  hall,  but  came  back  as 
soon  as  the  witness  bad  shelled  half  an  ear 


of  popcorn,  and  while  be  was  popping  It; 
that  he  had  just  begun  to  pop  the  com  when 
Lee  returned;  that  Lee  did  not  leave  ths 
room  again  that  night  until  he  went  to  bed; 
tuat  they  were  ail  talking  together  and  eating 
popcorn  during  the  evening  until  bedtime- 
does  not  remember  what  his  mother  was  do- 
ing, does  not  remember  whether  she  was  read- 
ing;  that  while  they  were  eating  the  first 
popper  of  com  be  beard  three  firecrackers; 
that  Lee  was  tbere  in  the  room;  that  Lee 
came  In  when  witness  was  popping  the  first 
popper  of  corn,  and  his  mother  also  came  in 
then ;  that  Lee  came  In  and  sat  down,  and 
told  him  that  his  corn  was  burning. 

When  tbese  three  accounts  of  the  matter 
are  compared  with  some  attention  to  their 
details,  they  are  seen  to  differ  materially. 
According  to  Lee's  (plaintiff  In  error)  tes- 
timony, he  was  standing  In  the  hall,  or  on  the 
back  porch  at  the  water  bucket,  when  his 
father  started  to  Troy.  According  to  hia 
mother  and  Earl,  be  was  In  his  mother's  room. 
According  to  plaintiff  in  error's  testimony, 
after  bis  father  left  he  went  into  his  mother's 
room  and  sat  there  5  or  10  minutes,  then  went 
out  and  remained  2^  minutes ;  that  when  he 
entered  the  room  the  children  were  popping 
com,  and  when  he  returned,  the  com  tbey 
had  put  on  the  stove  was  bumlng,  and  ha 
called  their  attention  to  it.  According  to 
Earl,  the  plaintiff  In  error  entered  the  room 
when  they  bad  Just  put  on  the  first  popper 
of  corn,  and  did  not  go  out  any  more,  but  re- 
mained in  the  room  until  bedtime.  Accord- 
ing to  the  plaintiff  in  error,  when  he  first  en- 
tered the  room  his  mother  was  there  with  the 
children.  According  to  her  testimony  he  en- 
tered the  room  just  after  she  did.  According 
to  plaintiff  in  error  and  his  mother,  he  left 
the  room  after  the  first  popper  of  com  had 
been  put  on,  and  returned  before  it  was  taken 
off,  in  time  to  inform  Earl  that  the  com  was 
burning.  According  to  Earl  the  plaintiff 
Ifi  error  came  In  after  the  first  popper  of  corn 
had  been  put  on  and  did  not  leave  the  room 
after  that  time.  According  to  plaintiff  In  er- 
ror, he  talked  to  his  mother  from  the  time 
his  father  left  until  about  half  past  7  or  8 
o'clock,  his  bedtime.  According  to  bis  mother, 
she  read  during  that  time.  She  says  nothing 
about  talking  to  Lee;  that  she  did  not  see 
him  do  anything  but  smoke ;  that  she  looked 
up  once,  and  saw  him  filling  his  pipe.  Earl 
says  be  does  not  know  what  his  mother  was 
doing,  does  not  know  whether  she  was  read- 
ing or  not ;  that  they  spent  the  time  talking 
and  eating  corn  from  supper  time  to  bedtime. 

In  view  of  these  contradictions  and  incon- 
gmitles  between  the  several  accounts  of  the 
alibi.  It  Is  Impossible  to  place  reliance  in 
the  testimony  of  either  of  the  witnesses. 
Moreover,  we  do  not  believe  that  any  one 
would  mistake  the  sound  of  a  shotgun,  three- 
fourths  of  a  mile  away,  for  the  popping  of 
firecrackers.  In  addition  to  all  of  this,  the 
plaintiff  In  error  told  the  witness  Muse  that 
be  was  absent  from  the  house  10  or  15  mln> 
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Dtes.  Hie  story  of  the  alibi  is  Inlierently  in- 
consistent and  Incredible.  But,  aside  from 
this,  it  cannot  stand  against  oTerwhelming  tes- 
timony of  plalntier  In  error's  gnllt  furnished 
by  the  other  evidence  in  the  case  which  we 
Iiave  already  set  out  and  considered. 

We  shall  now  consider  the  assignments 
made  upon  questions  of  evidence. 

It  is  Insisted  tiiat  error  was  committed  in 
the  admission  of  the  testimony  of  Sam  MoflStt 
concerning  his  recognition  of  the  horse  rid- 
den by  bis  house  in  the  early  evening  of  De- 
cember 27th,  Just  before  and  Just  after  the 
murder,  as  one  of  Mr.  Holder's  horses,  by  the 
fkmlllar  sound  of  its  hoof-t)eat  upon  the 
bridge  near  his  liome.  The  objection  is  to  the 
recognition  of  the  horse  merely  by  the  sound 
of  its  feet,  without  sight  of  the  animal.  The 
ground  stated  In  the  objection  was  that  tt 
was  not  competent  for  the  witness  to  give 
his  opinion  upon  such  a  subject.  There  is  no 
force  in  this  objection.  The  witness  testified 
that  he  was  familiar  with  the  sound  of  the 
horse's  feet  when  going  In  a  lope,  from  hav- 
ing often  seen  and  heard  the  animal  lope.  It 
was  competent  for  him  to  testify  to  the  fact, 
and  to  give  his  opinion  as  to  the  identity  of 
the  footsteps  he  heard  with  those  of  the  Hold- 
er horse.  One  may  become  acquainted  with 
the  gait  ot  a  horse.  Just  as  he  can  with  the 
walk  of  a  human  being,  or  the  sound  of  a 
man's  voice.  Nonexpert  witnesses  may  give 
their  opinion  upon  a  variety  of  questions, 
among  others  the  identity  of  things.  See 
Railroad  v.  Hunton,  114  Tenn.  600,  and  es- 
pecially page  630,  88  S.  W.  182,  188,  referring 
to  and  approving  and  quoting  from  volume  1, 
S  676,  of  Elliott  on  Evidence. 

The  next  point  relates  to  an  item  of  evi- 
dence not  previously  referred  to  in  this  opin- 
ion. 

In  October,  1906,  all  of  the  family  of  Rev. 
B.  L.  Holder,  except  plaintiff  In  error,  fell 
suddenly  111,  including  one  O.  L.  Williams,  a 
hired  farmhand.  *  The  illness  supervened  im- 
mediately after  eating  supper,  and  was  mani- 
fested by  violent  vomiting,  which  lasted,  with 
some  intermissions,  for  several  days.  Some 
of  the  family  were  affected  more  violently 
than  others ;  but  it  was  five  days  before  they 
bad  all  recovered. ,  Dr.  Hevener,  who  was 
sent  for,  first  thought  it  was  due  to  milk 
sickness ;  but  upon  examination  of  the  calves, 
which  be  supposed  bad  had  access  to  the 
cows,  and  on  finding  them  unaffected,  he  dis- 
missed this  theory.  His  next  hypothesis  was 
ptomaine  poisoning;  but  this  was  likewise 
dismissed.  His  final  conclusion  was  that  the 
Illness  was  due  to  arsenical  poisoning.  There 
were  two  symptoms,  however,  of  such  poison- 
ing which  he  does  not  testify  were  present 
— the  burning  sensation  in  the  stomach  and 
purging.  The  former  he  says  nothing  of, 
and  the  latter  he  refers  to,  but  says  he  gave 
medicine  to  product  purging,  and  therefore 
cannot  say  whether  there  would  have  been 
such  result  without  the  medicine.  Dr.  Nailing 
testified  that  the  burning  sensation  does  not 


always  follow.  There  were  other  symptoms 
mentioned  by  him — cold,  clammy  skin  and 
sunken  eyes — that  were  not  r^erred  to  in  the 
testimony  of  Dr.  Hevener.  Dr.  Nailing  also 
speaks  of  colicky  pains,  and  spasms  in  the 
calf  of  the  leg.  These  symptoms  .were  not 
referred  to  by  Dr.  Hevener,  the  attending 
physician,  in  his  evidence.  Dr.  Nailing  fur- 
ther testified  that  a  patient  suffering  from 
acute  arsenical  poisoning  would  not  be  able 
to  get  up  under  two  weeks'  time,  because  it 
affects  the  nerves,  and  tliere  is  more  or  less 
paralysis  of  the  legs.  Mrs.  Holder  testified 
that  she  arose  and  cooked  breakfast  the  next 
morning,  and  that  the  family  ate  breakfast, 
but  that  they  continued  ill  for  several  days. 
Dr.  Nailing  testified  that  ptomaine  poison 
would  produce  vomiting,  also  cramping  and 
purging.  Davie  Bright  testified  that  about 
two  weeks  before  the  sickness  of  the  Holder 
family  he  sold  to  plaintiff  in  error  a  box  of 
Rough  on  Rats  Plaintiff  in  error  testifies 
that  after  his  father  recovered  he  learned  that 
he  was  charged  with  purchasing  this  sub- 
stance from  Davie  Bright,  and  that  he  went 
to  see  the  latter,  and  cursed  him,  and  denied 
that  he  had  made  the  purchase,  and  be  denied 
upon  the  witness  stand  that  he  had  bought  the 
substance.  Davie  Bright,  however,  is  shown 
to  be  a  young  man  of  unimpeachable  char- 
acter, and  he  says  the  purchase  was  made. 
The  plaintiff  in  error,  besides  his  personal  in- 
terest in  the  Issue,  and  the  facts,  already  re- 
ferred to,  which  go  to  his  credit,  also  admits 
that  he  forged  his  father's  name  to  a  check. 
We  have  no  doubt  that  he  bought  the  Rough 
on  Rats. 

Q.  L.  Williams  testifies  that  during  the 
day,  on  the  night  of  which  the  Illness  of  the 
family  occurred,  plaintiff  In  error  and  he 
were  gathering  corn;  that  plaintiff  in  error 
was  laughing  and  talking  while  the  work  was 
going  on ;  that  during  the  afternoon  they  went 
to  the  well  at  the  house  to  get  water;  that 
plaintiff  in  error  went  into  the  house  and  re- 
mained 10  or  15  minutes,  all  of  the  family  be- 
ing absent  from  the  house;  that  plaintiff  in 
error  said  he  was  going  into  the  house  to 
change  his  socks;  that  af  ler  they  quit  gather- 
ing corn  that  day  plaintiei:  in  error  said  he  was 
sick  and  was  not  going  to  eat  any  supper;  that 
be  had  not  been  complaining  of  being  sick  dur- 
ing the  afternoon;  that  plaintiff  in  error  went 
in  to  the  supper  table  and  sat  down;  that 
he  took  a  biscuit  and  cut  off  one  comer;  that 
witness  then  said,  "I  thought  you  were  not 
going  to  eat  any  supper,"  and  plaintiff  in 
error  then  "Just  shoved  his  plate  back"  and 
ate  only  one  or  two  bites;  that  witness  ate 
supper,  as  did  all  the  rest  of  the  family  ex- 
cept plaintiff  in  error,  and  all,  except  plain- 
tiff in  error,  became  sick;  that  witness  felt 
"curious"  before  he  got  up  from  the  table; 
that  he  smoked,  and  still  felt  "curious";  that 
plaintiff  in  error  was  lying  on  the  bed,  laugh- 
ing at  him;  that  he  began  vomiting,  and  con- 
tinued vomiting  until  11  o'clock;  that  plain- 
tiff in  error  laughed  at  him  when  be  was 
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romltlng;  tbat  all  of  the  sick  ones  were  af- 
fected as  be  waa,  Tomlting;  that  witness 
went  to  his  brother's  house,  200  yards  away, 
and  sent  for  'Some  medicine  to  check  bis 
vomiting,  and  after  taking  two  doses  he 
grew  quiet  and  slept;  tbat  before  witness 
left  Mr.  Holder  gave  plaiutlff  In  error  some 
calomel.  Mrs.  Holder  testified  tbat  plaintiff 
In  error  was  not  well,  but  was  suffering  with 
fever,  and  that  be  took  some  calomel  that 
night,  under  direction  of  his  father,  as  a 
preparation  for  more  specific  medication  for 
chills  and  fever,  which  she  says  be  was  suf- 
fering from.  Plaintiff  in  error  explains  the 
circumstance  of  going  Into  the  house,  or 
telling  Williams  at  the  time  tbat  be  was  go- 
ing, to  change  bis  socks,  by  saying  tbat  bis 
feet  bad  a  tendency  to  sweat  and  scald,  and 
tbat  he  was  compelled  to  change  his  socks 
frequently,  and  big  mother  In  her  testimony 
sustains  blm  In  this.  Plaintiff  In  error  de- 
nies, in  his  testimony,  that  he  placed  poison 
in  the  food  of  the  family.  There  was  no 
analysis  of  the  contents  of  the  stomach 
thrown  up  by  any  of  the  persons  who  were 
ill.  A  box  of  Rough  on  Rats,  the  ordinary 
commercial  package,  was  exhibited  in  evi- 
dence, which  Davie  Bright  testified  was 
similar  to  the  one  be  sold  plaintiff  In  error. 
No  analysis  was  made  of  the  contents  of 
the  box  produced  which  had  been  sold  to 
plaintiff  in  error.  The  testimony  of  Davie 
Bright,  a  drug  clerk,  and  of  Dr.  Hevener  and 
Dr.  Nailiug,  was  that  Rough  on  Rats  was 
a  poison — Dr.  Nailing  that  the  commercial 
substance  known  as  "Rough  on  Rats"  was 
composed  of  arsenic  and  charcoal;  Dr.  Hev- 
ener, that  It  was  40  or  50  per  cent,  arsenic. 
Mrs.  Holder  testified  tbat  the  family  con- 
tinued to  use  the  foodstuffs  they  bad  on  band 
the  next  morning,  except  the  milk;  that  they 
did  not  use  the  milk. 

The  objection  stated  in  the  assignment  of 
error  is  that  the  testimony  was  incompetent, 
because  it  tends  to  show  the  commission  of 
a  distinct,  independent  crime;  also  tbat  there 
Is  nothing  to  show  tbat  plaintiff  in  error 
put  any  substance  in  the  food  partaken  of 
by  the  family,  hence  that  the  testimony  re- 
cited bore  no  relevancy  to  the  Issue. 

These  objections  were  substantially  made 
on  the  trial  to  the  testimony  of  Dr.  Hevener, 
but  not  to  the  testimony  of  the  other  wit- 
nesses. 

The  other  witnesses,  except  G.  1>.  Wil- 
liams, were  Introduced  by  plaintiff  In  error. 

As  to  the  first  point:  So  far  as  concerns 
the  general  question,  we  are  of  the  opinion 
that  previous  attempts  on  the  life  of  a  per^ 
son  by  the  accused  may  be  shown  for  the 
purpose  of  exhibiting  the  animus  or  state 
of  mind  of  the  accused  towards  the  deceased, 
as  Indicating  hostility,  or  a  settled  purpose 
to  harm  or  injure  that  person.  Williams  v. 
State,  8  Humph.  585,  593,  et  seq. 

In  Hughes  on  Criminal  Law  and  Pro- 
cedure It  is  said:  "Evidence  of  previous  nn- 
auccessful    attempts   to   commit   the    same 


crime  for  which  the  accused  is  on  trial  is 
admissible."  Id.  i  3124.  To  the  same  effect 
see  section  3137.  In  section  3138  it  is  said: 
"It  is  not  a  valid  objection  to  evidence,  other- 
wise competent,  tbat  it  tends  to  prove  the 
prisoner  guilty  of  a  distinct  and  different 
offense.  Bvfdcmce  of  other  offenses  is  ad- 
missible to  prove  inteint,  motive,  knowledge, 
malice,  and  the  like."  In  section  3140  it  is 
said:  "On  a  cliarge  of  attempting  to  poison  a 
person  by  putting  poison  in  his  cup,  it  Is  prop- 
er to  show  in  tbe  evidence  that  a  few  days  be- 
fore, on  a  different  occasion,  a  similar  sub- 
stance was  found  In  his  cup  and  saucer,  and 
tbat  drinking  from  the  cup  made  him  sick. 
Otlier  facts  than  those  alleged  In  tbe  Indict- 
ment may  I>e  shown  in  the  evidence  for  the 
purpose  of  showing  a  system  or  plan  of  the 
party  concerned  in  the  transaction  alleged  in 
tbe  indictment."  In  section  149  It  is  said: 
"Where  the  prisoner  wns  charged  with  the 
murder  of  her  child  by  poison,  and  tbe  de- 
fense was  that  its  death  resulted  from  an 
accidental  taking  of  such  poison,  evidence 
that  two  other  children  of  hers  and  a  lodger 
in  her  bouse  had  died  previous  to  the  present 
charge  under  like  circumstances  by  poison 
was  held  to  be  admissible."  In  Wharton  on 
Homicide  it  is  said:  "Previous  attempts  to 
kill  tbe  person  afterwards  killed  warrant  an 
inference  of  express  malice  or  deliberation 
and  premeditation  in  killing,  as  a.  presump- 
tion which  win  sustain  a  conviction  of  mur- 
der in  the  first  degree."  Id.  (3d  Ed.)  p.  235, 
i  155.  In  the  same  work  it  Is  said:  "Prior 
attempts  by  the  accused  to  kill  the  deceased 
may  be  given  in  evidence,  and  so  may  evi- 
dence of  a  prior  aggravated  assault.  And 
lapse  of  time  between  the  previous  quarrel 
or  difficulty  and  the  homicide  goes  only  to 
the  weight  of  the  evidence.  It  does  not  af- 
fect its  admissibility."  Id.  p.  925.  i  599. 
There  can  be  no  question,  then,  of  the  com- 
petency of  evidence  of  previous  assaults  up- 
on, or  attempts  to  kill,  tbe  deceased  by  the 
prisoner. 

As  to  the  second  point,  tbe  relevancy  of 
the  evidence,  we  think  this  equally  clear. 
Tbe  weight  of  the  evidence  was  for  the  Jury; 
but  we  think  there  can  be  no  doubt  tbat  the 
facts  recited,  either  when  taken  all  together 
or  when  we  consider  alone  those  brought  out 
by  the  witnesses  for  the  state,  have  a  ten- 
dency to  show  that  the  plaintiff  in  error  at- 
tempted to  poison  the  whole  family  there  at 
home  (Dolptaus  was  absent),  including  his 
father.  Whether  the  Inference  afforded  be 
very  Blight,  or  what  degree  of  strength  the 
facts  show,  we  need  not  determine.  It  Is 
sufficient  to  say  that  the  testimony  had  son^e 
relevancy,  and  was   therefore  competent. 

The  next  question  arises  upon  tbe  follow- 
ing occurrences  shown  in  the  bill  of  excep- 
tions: As  before  stated,  Mrs.  Holder,  the 
mother  of  plaintiff  in  error,  was  introduced 
tn  his  betialf,  and  gave  evidence  tending  to 
support  an  alibi  for  him ;  tbat  is,  to  tbe 
effect  that  plaintiff  in  error  was  in  ber  family 
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room  at  borne,  In  her  presence,  before  6 
o'clock,  at  6  o'clock,  and  thereafter  until  8 
o'clock,  on  the  nJght  of  December  27,  1906, 
and  hence  could  not  have  killed  bl8  father  In 
a  field  near  the  road,  three-fourths  of  a  mile 
away,  at  6  o'clock. 

On  cross-examination  Mrs.  Holder  was  ask- 
ed the  following  question :  "At  your  house, 
on  Saturday  afternoon,  after  your  husband 
bad  been  killed,  in  the  presence  of  those  par- 
ties yon  have  stated  were  there,  state  wheth- 
er or  not  yoH  said  this :  'Is  It  possible  that  I 
have  raised  a  boy  that  would  kill  his  father?" 
And  your  daughter  Nora  said,  in  substauce: 
'Maybe  Lee  didn't  kill  him.'  And  you  re- 
idied:  'Yes;  I  will  have  to  admit  that  be 
did  It' "  She  answered :  "I  didn't  say  any- 
thing like  it" 

When  the  question  was  put,  the  attorney 
for  the  plaintiff  in  error  objected  on  the 
ground  that  it  was  Incompetent,  because  It 
called  for  the  mere  opinion  of  the  witness; 
that  Is,  because  the  witness  was  asked  to 
state  whether  she  bad  expressed  the  opinion 
referred  to.  The  objection,  however,  was 
overniled,  and  the  witness  was  directed  to 
answer,  and  made  answer  as  just  set  out 

Afterwards  Mrs.  Hevener,  one  of  the  per- 
sons referred  to  In  the  question  as  being 
present,  was  placed  upon  the  stand  In  re- 
buttal. After  identifying  time  and  place,  Mrs. 
Hevener  was  asked  questions  and  answered 
as  follows : 

"Q.  I  would  ask  you  to  state,  Mrs.  Hevener, 
while  you  were  there,  you  beard  this  state- 
ment made  by  Mrs.  Holder,  or  this  in  sub- 
stance"—repeating  question  propounded  to 
Mrs.  Holder;  and  this  was  followed  by  a  repe- 
tition of  the  objection  above  quoted.  The 
witness  answered  that  Mrs.  Holder  did  make 
the  statement  referred  to,  in  substance.    ' 

Subsequently  In  the  course  of  her  examina- 
tion the  circumstances  under  which  the  state- 
ment was  made  were  thus  detailed  by  Mrs. 
Hevener,  and  the  actual  words  used  accord- 
ing to  tbe  witness'  recollection: 

"I  walked  up  to  her  bedside.  I  did  not 
speak,  for  I  feared  to  speak  to  ber,  for  I 
did  not  know  how  she  was.  She  opened  her 
eyes  and  saw  me" — witness  was  a  sister  of 
tbe  deceased — "and  began  screaming,  and 
said,  *Oh,  how  can  we  stand  It?'  And  I  said: 
'It  is  awful  bad;  but  we  have  to  stand  it' 
I  turned.  I  couldn't  stay  there,  and  I  start- 
ed to  walk  out  and  stopped  at  the  foot  of 
her  bed,  and  she  said :  'Is  It  possible  that 
I  have  raised  a  child  that  would  kill  his  poor 
papa?  And  Nora  began  to  console  ber,  and 
said :  'Mama,  don't  you  worry  and  kill  your- 
aelf,  for  what  would  we  do  without  you.  and 
maybe  Lee  didn't  do  it.'  She  said:  'Yes, 
he  did,  Nora ;  yes,  he  did.' " 

It  is  insisted  by  the  state  that  the  evidence 
was  competent  for  the  purpose  of  impeaching 
the  witness  Mrs.  Holder;  secondly,  that  if 
incompetent,  no  injury  was  done  the  plaintiff 
in  error,  inasmuch  as  this  evidence  was  with- 
drawn from  the  Jury. 


The  charge  is  not  a  part  of  the  bill  of  ex- 
ceptions, hence  cannot  be  looked  to;  but  tbe 
Attorney  General  refers  to  the  fourteenth 
paragraph  of  tbe  motion  for  a  new  trial  as 
containing  an  admission  that  the  evidence 
was  withdrawn.  That  paragraph  reads  as 
follows:  "Tbe  court  permitted  the  Attorney 
General  to  ask  Mrs.  J.  B.  Hevener  certain 
questions  tending  to  Impeach  Mrs.  B.  L. 
Holder,  which  questions  were  objected  to  by 
defendant,  and  said  questions  were  not  with- 
drawn from  the  Jury  until  the  charge  of  the 
court;  and  It  Is  attempted  to  withdraw  said 
Illegal  and  Irrelevant  testimony.  It  is  sub- 
mitted that  said  Illegal  and  Incompetent  tes- 
timony was  calculated  to  prejudice  and  may 
have  prejudiced  the  Interests  of  the  defend- 
ant, and  should  never  have  been  permitted 
to  go  before  the  jury,  and  tbe  court  was  In 
error  In  so  doing." 

As  to  the  question  of  competency:  Tbe 
rules  applicable  to  the  subject  are  thus  laid 
down  In  Wlgmore  on  Evidence  (volume  2): 
"What  amounts  to  a  self-contradiction?  In 
the  present  mode  of  impeachment  there  must, 
of  course,  be  a  real  Inconsistency  between  the 
two  assertions  of  the  witness.  The  purpose 
Is  to  Induce  tbe  tribunal  to  discard  the  one 
statement  because  the  witness  bad  also  made 
another  statement  which  cannot  at  the  same 
time  be  true.  Thus,  It  is  not  a  mere  differ- 
ence of  statement  that  suffices;  nor  yet  is 
an  absolute  oppostteness  essential.  It  Is  an 
Inconsistency  that  Is  required.  Such  Is  the 
possible  variety  of  statement  that  It  is  often 
difficult  to  determine  whether  this  Inconsist- 
ency exists.  But  It  must  appear  prima  facie 
before  the  Impeaching  declaration  can  be 
introduced.  As  a  general  principle  It  is  to 
be  understood  that  this  inconsistency  is  to  be 
determined,  not  by  individual  words  and 
phrases  alone,  but  by  the  whole  impression 
or  effect  of  what  has  been  said  or  done.  On 
a  comparison  of  the  two  utterances,  are  they 
In  effect  inconsistent?  Do  tbe  two  Impres- 
sions appear  to  have  been  produced  by  incon- 
sistent beliefs?"    Id.  {  1040. 

The  author  continues  in  the  next  section: 
"Opinion  as  Inconsistent  A  common  diffi- 
culty Is  to  determine  whether  some  broad  as- 
sertion, offered  In  contradiction,  really  as- 
sumes or  implies  anything  specifically  incon- 
sistent with  the  primary  assertion.  Tbe  us- 
ual case  of  this  kind  is  that  of  a  general 
statement  upon  the  merits  of  the  controversy, 
which  is  now  offered  against  a  witness  who 
has  testified  to  a  specific  matter.  Thus,  A. 
testifies  for  the  prosecution  that  he  saw  the 
defendant  near  the  scene  of  the  alleged  arson. 
It  Is  offered  to  show  that  he  has  elsewhere 
declared  that  he  Is  sure  the  defendant  is  in- 
nocent Is  this  admissible?  The  usual  an- 
swer of  some  courts  Is  that  the  declaration 
should  be  excluded,  because  it  is  a  mere  opin- 
ion. This  is  imsound  (1)  because  the  declar- 
ation is  not  offered  as  testimony,  and  there- 
fore the  opinion  rule  has  no  application; 
and  (2)  because  tbe  declaration  in  its  opinion 
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aspect  is  not  concerned,  and  Is  of  Importance 
only  BO  far  as  It  contains  by  implication  some 
contradictory  assertion  of  fact  In  short,  the 
only  proper  Inquiry  can  be:  Is  there,  with- 
in the  broad  statement  of  opinion  on  the 
general  question,  some  implied  assertion  of 
fact  inconaiatent  with  the  other  assertion 
made  on  the  stand?  If  there  is.  It  ought  to 
be  received,  whether  or  not  it  la  clothed  in 
or  associated  with  an  expression  of  opinion." 
Id.  S  1(H1. 

Necessarily  there  will  be  much  room  for 
dlfiTerence  of  opinion  In  applying  the  rule  to 
concrete  cases  as  they  arise.  We  think,  how- 
ever, It  is  clearly  applicable  to  the  case  l>e- 
fore  us.  Mrs.  Holder  went  to  the  place 
where  her  husband  was  murdered,  and  saw 
him  as  he  lay  there  dead,  about  three-fourths 
of  a  mile  from  home,  In  a  field  on  the  road- 
side. If  her  son  was  In  ber  presence  all  the 
time,  with  the  exception  of  four  or  five  min- 
utes, after  his  father  left,  until  he  went  to 
bed  at  8  o'clock,  she  knew  that  be  could  not 
have  committed  the  murder.  Her  statement, 
therefore,  to  Mra  Hevener,  or  in  Mrs.  Heven- 
er's  presence,  that  she  must  admit  her  son 
was  guilty,  or  that  she  believed  him  guilty, 
while  In  form  the  statement  of  an  opinion, 
necessarily  Implied  a  contradiction  In  fact 
of  ber  subsequent  statement  on  the  witness 
stand  that  her  son  was  In  her  presence  at 
the  time  of  the  murder;  that  Is,  necessarily 
Implied  the  statement  that  her  son  was  not 
In  her  presence  at  the  time  she  said  he  was. 
If  he  had  really  been  with  her  all  the  time 
she  snys  be  was,  a  belief  of  his  guilt  could 
not  have  entered  ber  mind. 

We  are  referred  to  our  own  case  of  Saun- 
ders V.  City  &  Suburban  Railroad  Ck).,  99 
Tenn.  130,  41  8.  W.  1031,  as  being  In  conflict 
with  the  rule  laid  down  by  WIgmore.  In 
that  case  It  appeared  that  Dr.  Saunders  had 
been  Injured  while  crossing  a  street  railroad 
track  In  his  buggy,  for  which  Injury  he  sued 
the  company.  His  daughter  was  with  blm 
at  the  time  the  accident  occurred.  On  the 
trial  she  gave  testimony  which  tended  to 
show  that  the  servants  of  the  street  railway 
company  were  negligent  and  that  by  this 
means  the  Injury  was  inflicted  upon  her  fa- 
ther. For  the  purpose  of  contradicting  her, 
she  was  asked  on  crosa-examlnatlon  If  she 
did  not  state  at  the  time,  In  the  presence  of 
certain  persona,  that  the  accident  was  due  to 
her  father's  fault.  She  denied  that  she  made 
any  such  statement  The  railroad  company 
introduced  witnesses  in  rebuttal  who  testified 
that  she  did  make  that  statement  in  their 
presence  at  the  time  and  place  fixed  in  the 
Impeaching  question.  When  the  case  reached 
this  court  on  appeal.  It  was  held  error  to  per- 
mit the  asking  of  the  Impeaching  questions 
and  the  Introduction  of  the  subsequent  Im- 
peaching evidence.  It  Is  true  that  the  reason 
given  In  the  opinion  of  the  court  was  that 
the  statement  made  by  Miss  Saunders  was 
the  mere  expression  of  an  opinion  on  her  part 
which  would  not  have  been  admissible  as 


original  evidence,  and  could  not,  therefore, 
be  admissible  in  contradiction;  and  numer- 
ous cases  so  bold,  as  shown  by  the  citations 
contained  in  that  opinion,  and  the  same  rule 
may  be  found  laid  down  In  certain  subse- 
quent Texas  cases,  viz.:  Scott  v.  State  (Tex. 
Cr.  App.)  93  S.  W.  112;  Watson  v.  State  (Tex. 
Or.  App.)  95  S.  W.  115,  116 ;  Barbee  v.  State 
(Tex.  Cr.  App.)  97  S.  W.  lOSa  But  we  think 
a  truer  expression  of  the  underlying  reason, 
or  the  governing  principle.  Is  contained  iu 
the  excerpts  which  we  have  made  from  Wig- 
more;  and  the  case  of  Saunders  v.  City  & 
Suburban  Railroad  Company  was  well  de- 
cided within  tbat  principle.  The  liability  of 
the  railroad  company  depended  upon  mixed 
questions  of  fact  and  law,  tbat  could  be  de- 
termined only  by  the  court  and  Jury,  while 
the  opinion  of  Miss  Saunders,  if  competent, 
could  be  of  value  only  as  placing  her  In  the 
position  of  the  trlbunaL  Her  opinion  that  ber 
father  was  to  blame  Involved  the  proposition 
that  her  father's  negligence  was  the  proxi- 
mate cause  of  the  accident,  and  necessarily 
Involved  a  survey  of  all  of  the  attending  facts 
and  a  conclusion  or  Inference  therefrom. 
There  was  in  her  expression  of  opinion  no 
Implied  statement  of  fact  inconsistent  with 
the  testimony  which  she  had  given.  Of 
course,  the  opinion  of  witnesses,  except  in 
the  well-deflned  class  of  cases  where  opinion 
evidence  is  admissible,  cannot  be  used  for  or 
against  one  or  the  other  of  the  litigants,  ei- 
ther as  direct  evidence,  or  by  way  of  im- 
peachment; but  tbls  observation  does  not 
apply  where  the  expression  In  the  form  of 
an  opinion  implies  the  statement  of  a  fact 
clearly  in  conflict  with  the  statement  of  the 
witness  on  the  stand  whose  testimony  Is 
sought  to  be  Impeached  thereby. 

Some  Illustrations  from  the  cases  In  o^er 
Jurisdictions  may  be  found  useful. 

In  State  v.  Kingsbury,  58  Me.  .238,  the 
prisoner  was  convicted  of  Inciting,  hiring,  etc., 
one  James  Kitchen  to  burn  a  house.  The 
prisoner's  wife  (a  competent  wltnes?  in  tbat 
state)  testified  that  she  was  present  during 
the  conversation  between  defendant  and 
Kitchen,  and  that  nothing  was  said  or  done 
by  the  defendant  to  induce  Kitchen  to  burn 
the  house,  and  that  defendant  did  not  fur- 
nish Kitchen  a  certain  kerosene  lamp  filler 
with  which  it  was  sought  to  prove  the  house 
was  fired.  The  state  offered  proof,  which 
was  admitted,  that  witness  had  said  to  Saw- 
yer, about  a  half  hour  after  her  husband's 
arrest  on  being  told  by  Sawyer  that  Kitchen 
had  confessed  that  defendant  had  hired  him 
to  bum  the  house,  viz.:  "Well,  he  would 
never  have  done  it  if  it  had  not  t>een  for 
others.  *  •  *  others  are  more  to  blame 
than  he  was."  This  was  held  competent 
The  court  said:  "Whenever  a  witness  has 
testified  to  any  material  facts,  any  acts  or 
declarations  of  his  which  appear  to  be  in- 
consistent with  such  testimony  are  competent 
by  way  of  contradiction.  It  Is  not  necessary 
that  the  contradiction  should  be  In  terms. 
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Statements  by  the  witness,  Inconsistent  witb 
his  testimony  on  material  matters,  may  be 
proved  against  him."  In  Com  v.  Wood,  111 
Mass.  411,  a  conviction  for  overdriving  a 
horse,  defendant's  mother  teBtlfied  that  she 
saw  blm  driving  the  horse,  and  that  he  did 
not  overdrive  it.  The  state  proved,  after 
laying  proper  gromids,  that  she  had  said  to 
a  witness  that  defendant  was  guilty.  This 
was  held  competent.  In  Mayer  v.  People,  80 
N.  T.  377,  it  appeared  that  there  was  a  con- 
viction for  obtaining  goods  by  false  pretenses. 
Ferdinand  Mayer,  an  uncle  of  the  prisoner, 
had  testified  for  him ;  his  testimony  strong- 
ly "tending  to  sustain  defendant's  denial 
that  be  had  made  the  representations  charg- 
ed." The  state  was  permitted  to  prove,  as 
tending  to  Impeach  his  testimony,  that  the 
witness  had  said  that  defendant  "bad  done  a 
great  wrong"  in  the  matter,  and  that  de- 
fendant and  his  partner  had  "acted  as 
thieves."  In  the  case  of  €cate  v.  Baldwin,  S6 
Kan.  14,  12  Paa,  318,  there  was  a  convic- 
tion of  William  Baldwin  for  the  murder  of 
his  sister.  The  case  was  made  out  by  clrcum- 
sfantial  evidence ;  the  theory  of  the  defense 
being  that  the  deceased  suicided.  In  Its 
(pinion  the  court  said:  "The  objections  urg- 
ed to  the  questions  asked  the  clergyman, 
Mulford,  on  cross-examination,  are  not  good. 
After  stating  In  his  examination  in  chief 
what  the  conduct  and  appearance  of  the  de- 
fendant was  soon  after  the  death  of  his  sis- 
ter, with  a  view  of  showing  the  conscious 
innocence  of  defendant,  it  was  proper  to  lu- 
qoire  if  the  witness  had  not  stated,  before 
the  coroner's  Jury,  that  defendant  Impressed 
blm  at  once  of  being  guilty  of  the  murder. 
It  was  allowable  on  cross-examination,  and, 
besides,  if  denied,  it  afforded  a  foundation 
for  impeaching  the  witness.  He  gave  a  qnall- 
fled  answer,  saying  that  he  would  not  deny  or 
affirm  that  be  had  so  stated,  but  did  deny 
stating  that  he  had  a  thorough  Impression  of 
bis  guilt,  and  he  added  that  the  appearance 
of  the  defendant  was  that  of  a  painful  sur- 
prise that  any  one  should  suspect  him  of  the 
ofFense.  We  cannot  agree  that  the  rule  was 
erroneous."  In  the  case  of  Franklin  v.  Com- 
monwealth, 105  Ky.  287,  48  S.  W.  986,  Noah 
Franklin  was  convicted  of  murdering  Daisy 
Sullivan,  and  sentenced  to  life  Imprisonment. 
Tbe  deceased  was  a  young  woman  about  17 
years  of  age  and  about  to  become  a  mother. 
There  was  evidence  tending  to  show  that 
the  prisoner  was  the  author  of  her  ruin. 
The  evidence  relied  upon  by  the  state  was 
wholly  circumstantial.  Ed.  Howard,  a  wit- 
ness for  the  state,  testified  on  the  trial  that 
over  a  month  before  deceased  was  killed  de- 
fendant told  him  he  was  going  to  kill  her,  and 
that  some  conversation  followed  this  state- 
ment as  to  tbe  manner  and  method  by  which 
she  should  be  killed.  After  stating  this  tes- 
timony, tbe  court  said  In  Its  opinion :  "It  ap- 
peared in  evidence  that  appellant  was  dis- 
charged on  tbe  examining  trial,  and  the  wit- 


ness Ed.  Howard  was  asked,  on  cross-ex- 
amination. If  he  did  not  say  to  W.  J.  Cox  and 
two  others,  after  this  trial,  at  a  time  and 
place  specified,  that  appellant  had  come  clear, 
and  that  he  knew  he  bad  nothing  to  do  with 
the  killing  of  Daisy  Sullivan.  He  denied  mak- 
ing this  statement,  and  the  court  refused  to 
allow  him  to  be  contradicted  on  this  point 
by  the  other  witnesses.  Without  his  testi- 
mony, I  do  not  -think  appellant  could  possibly 
have  been  convicted,  and  it  seems  to  us  that 
his  statement,  at  tbe  time,  that  be  knew  ap- 
pellant bad  not  killed  Daisy  Sullivan,  was  so 
different  from  his  testimony  given  on  the 
trial  that  the  court  should  have  admitted 
proof  of  his  having  made  those  statements 
for  the  purpose  of  impeaching  his  testi- 
mony." In  Scbell  v.  Plumb  et  al.,  65  N.  Y. 
599,  plaintiff  sued  for  an  alleged  breach  of 
contract  made  with  defendant's  testator  to 
support  plaintiff  during  her  life.  Jacob  Har- 
ris, a  witness  for  defendant,  said  that  be  was 
present  during  conversations  between  plain- 
tiff and  defendant's  testator  in  which  plain- 
tiff admitted  that  she  had  no  such  contract 
On  cross-examination  he  was  asked  If,  since 
tbe  death  of  testator,  be  bad  not.  In  speaking 
with  reference  to  tbe  alleged  contract,  said 
that  "the  old  lady  ought  to  have  $1,000  out 
of  the  estate."  He  denied  this,  and  plaintiff 
was  permitted,  over  objection,  to  prove  that 
be  bad  so  stated.    This  was  held  not  error. 

The  whole  court  being  of  the  opinion  that 
the  testimony  objected  to  was  competent,  we 
need  not  go  Into  tbe  question  whether  the  recit- 
al In  tbe  motion  for  new  trial  upon  the  sub- 
ject of  the  withdrawal  of  the  evidence,  noth- 
ing else  appearing  in  the  record  upon  the 
subject,  is  sufficient  evidence  -  of  tbe  fact 
that  there  was  a  withdrawal  in  proper  form, 
a  subject  up<Hi  which  there  is  a  difference  of 
opinion  among  the  members  of  the  court 

Errors  are  assigned  upon  the  charge  of 
the  court;  but,  as  that  instrument  was  not 
made  a  part  of  the  bill  of  exceptions,  they 
cannot  be  considered.  There  was  also  an  er- 
ror assigned  upon  the  refusal  of  the  court 
to  entertain  an  affidavit  for  a  continuance, 
but  this  affidavit  failed,  also,  of  Incorporation 
into  tbe  bill  of  exceptions,  and  the  point  can- 
not be  considered. 

After  full  consideration,  as  above,  of  the 
points  presented  for  reversal,  we  are  of  opin- 
ion there  was  no  error  In  the  judgment  of 
the  court  below,  and  It  must  be  affirmed. 


TIPTON  V.  TIPTON  et  nx. 

(Supreme  Court  of  Tennessee.    July  8,   1907.) 

1.  Appeal  and  Error  —  Application  for 
Writ  of  E^ror— Notice— Time  foe  Service. 
Shannon's  Code,  i  4919,  providing  that,  if  a 
writ  of  error  is  sued  out  after  the  term  at  which 
the  judgment  complained  of  was  rendered,  five 
days'  notice  shall  be  given  the  adverse  party  of 
the  intention  to  apply  to  the  writ,  is  satisfied  by 
a  five  days'  notice  before  the  hearing,  given  aft- 
er the  application  for  the  writ 
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2.  Same— Recobd— Matters  to   be  Shown— 
Pboceedinob  fob  Review. 

Sup.  Ct.  Rule  27  (17  8.  W.  vii)  providing 
that  on  presenting  records  for  a  writ  of  error, 
or  writ  of  error  and  supersedeas,  a  copy  of  no- 
tice served  on  tlie  opposite  party,  or  reasons  for 
absence  thereof,  must  accompany  the  same,  has 
no  application  where  the  writ  Is  applied  for 
within  a  year,  unless  a  supersedeas  is  applied  for 
with  it. 

[Ed.  Note.— For  cases  in  poipt,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  2317.] 

3.  Same— Waivee  of  Notice  of  Appucation 
FOB  Writ  of  Errob. 

Parties,  by  joining  in  a  motion  to  dismiss 
a  writ  of  error,  "waive  service  of  notice  of  ap- 
plication for  the  writ 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   2,   Appeal   and    Error,   §  2169.] 

4.  Same— Deam  of  Adverse  Pabtt. 

Death  of  complainant  after  decree  for  her 
and  adjournment  of  the  court  does  not  deprive 
defendant  of  the  right  to  writ  of  error;  the 
case  being  first  revived  by  scire  facias  against 
the  heirs. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §  1851.] 

6.  Equity— Death  Aftbb  Decree— Revival. 
Defendant  may  have  the  case  revived,  by 
scire  facias  against  the  heirs  of  complainant, 
where  she  dies  after  decree  for  her  and  ad- 
journment of  the  court 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  19,  Equity,  !  1062.] 

6.  Same  — Pbo  Confesso  Decbek  — Time  fob 
Entby.  ■ 

Under  Acts  1905,  p.  1007,  c.  472,  amending 
Code  185a  §  4350.  and  Shannon's  Code,  § 
6160,  so  as  to  provide:  Service  of  the  original 
subpoena  on  defendant  five  days  before  the  re- 
turn day  stiall  bind  him  to  appear  within  the 
first  three  days  of  the  term,  if  the  court  holds 
so  long;  otherwise  on  the  first  day  of  the  term: 
provided,  however,  if  the  term  be  for  more  than 
three  days,  and  fis  business  of  the  court  has 
been  finished  within  three  days,  and  the  court 
is  about  to  adjourn,  pro  confesso  may  be  taken 
in  any  case  in  which  defense  has  not  tieen  made 
— pro  confesso  may  be  entered  on  the  second 
day  of  the  term ;  it  affirmatively  appearing  that 
the  business  of  the  court  is  finished  and  tliat 
it  is  about  to  adjourn. 

7.  Deeds— Validitt. 

The  bill  in  a  suit  to  set  aside  a  deed  of 
land  authorizes  a  decree  for  complainant  on  the 
ground  of  undue  influence,  or  failure  and  want 
of  consideration  and  fraud — it  alleging  that  com- 
plainant was  84  years  old  and  feeble;  that  de- 
fendant was  her  grandson,  reared  in  her  family, 
and  occupying  a  confidential  relation;  that  he 
represented  that  it  would  be  better  for  her  for 
him  to  live  with  her,  and  induced  her  by  his 
acts  of  Isindness  and  rejjresentations  to  convey 
the  land  to  her,  in  consideration  that  he  should 
come  and  live  with  her  and  furnish  her  compan- 
ionship and  maintenance;  that  he  soon  failed  to 
furnish  her  companionship  and  permitted  his 
family  to  be  rude  to  her;  and  that  he  shortly 
afterwards  moved  away,  making  no  provision 
for  her,  and  sought  to  sell  the  land. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Deeds,  S§  38,  165,  190.] 

Error  to  Chancery  Court  Tipton  County; 
John  S.  Cooper,  Chancellor. 

Suit  by  Mary  C.  Tipton  against  C.  B.  Tip- 
ton and  wife.  Decree  for  complainant  De^ 
fendants  bring  error.    Affirmed. 

Minor,  Metcalf  &  Minor  and  O.  Allison 
Holland,  for  plalntlfFs  in  error.  Cbas.  B. 
Slmouton  &  Son,  J.  C.  Boals,  N.  W.  Baptist 
and  W.  A.  Owen,  for  defendant  in  error. 


McALISTER,  J.  This  cause  is  before  this 
court  on  motion  of  complainant  to  dismiss 
the  application  for  writs  of  error  and  scire 
facias.  It  appears  from  the  petition  that  at 
the  June  term,  1906,  of  the  chancery  court 
of  Tipton  coimty,  a  decree  was  pronounced 
setting  aside  the  conveyance  of  certain  real 
estate  made  by  the  complainant,  Mary  C. 
Tipton,  to  her  grandson,  the  said  Chas.  B. 
Tipton. 

The  title  was  divested  out  of  the  said  C.  E. 
Tipton  and  vested  In  the  complainant  Mary 
a  Tipton.  In  August,  1906,  Mary  C.  Tipton 
died,  leaving  as  her  heirs  at  law  Mrs.  Alice 
Green,  Mrs.  Lou  Buttorf,  and  Mrs.  Sallle 
Mitchell,  the  last  of  whom  is  alleged  to  be  a 
nonresident  of  the  state  of  Tennessee  and  a 
resident  of  the  state  of  Texaa  The  decree 
pronounced  at  the  June  term,  1906,  of  the 
chancery  court  of  Tipton  county,  was  unap- 
pealed  from,  and  complainant  died  since  the 
close  of  said  term. 

On  December  31,  1900,  C.  E.  Tipton  filed 
with  the  clerk  of  this  court  a  petition,  ac- 
companying with  it  the  transcript  of  the  i^pe- 
ord  of  the  cause  of  Mary  C.  Tipton  against 
C.  B.  Tipton  In  the  chancery  court  of  Tipton 
county,  praying  for  writs  of  error  and  scire 
facias  to  Issue  against  Mrs.  Sallie  Mitchell 
and  the  other  heirs  at  law  of  Mary  C.  Tipton 
to  revive  the  cause  against  them.  The  writ 
of  scire  facias  Issued  and  was  served  upon 
Mr.  and  Mrs.  Green  personally,  and  by  pub- 
lication on  the  remaining  three  heirs.  A  cer- 
tified copy  of  the  record  was  duly  filed  in  the 
clerk's  office. 

Mr.  and  Mrs.  Green  appeared  and  filed  a 
demurrer  to  the  sd.  fa.  Sobseqnently  Mra 
Mitchell  filed  her  motion  to  deny  the  appli- 
cation for  writs  of  error  in  this  cause,  upon 
the  grounds: 

"First  No  notice  of  the  filing  of  the  rec- 
ord and  of  the  application  for  writs  of  er- 
ror in  this  cause  was  given,  as  required  by 
the  statute  and  the  rules  of  this  court 

"Second.  Because  this  cause  is  not  proper- 
ly in  this  court,  and  this  court  is  without 
Jurisdiction  to  grant  any  relief  in  the  premi- 
ses. 

"Third.  Because  there  is  no  provision  of 
the  statute,  or  of  the  common  law,  or  of  any 
rule  of  this  coort,  anthorlzing  the  petition 
and  record  in  this  cause  to  be  filed,  or  for  the 
Issuance  of  writs  of  error  herein,  because  the 
decree  complained  of  was  rendered  at  the 
June  term,  1906,  of  the  chancery  court  of 
Tipton  county,  Tenn.,  and  said  decree  was  un- 
appealed  from,  and  said  term  of  the  chancery 
court  is  long  since  ended,  and  the  only  com- 
plainant in  said  cause  has  since  the  expira- 
tion of  that  term  died,  and  there  Is  no  salt 
pending,  and  no  person  in  being  upon  whom 
notice  of  the  application  for  the  writs  of  er- 
ror can  be  served. 

"Fourth.  Because  the  relief  sought  In  this 
cause  and  the  filing  of  said  petition  and 
record  is  in  effect  an  original,  suit,  and  tbis 
is  a  court  of  appellate  Jurisdiction  only." 
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It  appears  that  Lon  Buttorf,  another  one 
of  said  heirs,  joins  In  the  foregoing  motion 
as  if  she  had  separately  filed  the  same. 

It  will  be  observed  that  the  questions  now 
before  this  court  arise,  first,  on  the  motion 
submitted  on  behalf  of  Mrs.  Mitchell  and 
Mrs.  liOn  Buttorf  to  dismiss  the  writ  of  er- 
ror for  the  reasons  already  stated;  second, 
on  the  demurrer  filed  on  behalf  of  Mr.  and 
Mrs.  Green  to  the  writ  of  scire  facias.  It 
will  be  observed  that  the  first  ground  of 
the  motion  to  dismiss  is  that  no  notice  of  the 
filing  of  the  record  and  of  the  application 
for  writs  of  error  was  given,  as  required  by 
statute  and  the  rules  of  the  court  The  stat- 
ute requiring  notice  provides  that  if  the  writ 
of  error  "is  sued  out  after  the  term  of  the 
Court  at  which  the  Judgment- complained  of 
was  rendered  fire  days'  notice  In  writing 
shall  be  given  to  the  adverse  party  of  the 
intention  to  apply  for  the  writ."  Shannon's 
Code,  5  4919. 

It  Is  provided  by  another  section  of  the 
Code  that  the  writ  of  error  may  be  prosecuted 
from  any  final  Judgment  or  decree  during  the 
term  of  the  Supreme  Court ;  the  record  being 
filed  In  the  court  and  the  opposite  party  or 
his  counsel  notified  five  days  before  the  hear- 
ing.    Shannon's  Code,  S  6350. 

Section  4819  of  Shannon's  Code,  supra,  has 
several  times  been  before  the  court  for  con- 
struction. In  Spurgin  v.  Spurgin,  3  Head,  24, 
It  was  said: 

"A  motion  has  been  entered  by  the  defend- 
ant In  error  to  dismiss  the  writ  of  error,  on 
the  ground  of  the  piaintlffs  noncompliance 
with  the  provision  of  the  section  3183  (Shan- 
non's Code,  4919),  requiring  that  'five  days' 
notice  In  writing  shall  be  given  to  the  adverse 
party  of  the  intention  to  apply  for  the  writ' 

"The  argument  In  support  of  the  motion 
assumes  that  this  notice  Is  a  necessary  pre- 
liminary step,  precedent  to  the  application 
for  a  writ  of  error,  in  all  cases,  and,  conse- 
quently, that  the  writ  cannot  l>e  regularly  is- 
sued until  after  the  expiration  of  five  days 
from  service  of  such  notice.  In  our  judgment 
this  is  not  the  proper  construction  of  the  law. 
However  plausible  it  may  seem  upon  a  literal 
reading  of  the  section.  It  would  lead  to  conse- 
quences so  Incongruous  and  absurd  that  it  is 
not  to  be  supposed  that  such  was  the  inten- 
tion of  the  Legislature.  *  ♦  *  The  point 
to  be  determined  is  whether  the  notice  must 
necessarily  precede  the  application  for  the 
writ  of  error,  or  may  not  be  given  after  it 
has  been  applied  for  and  obtained.  We  are 
led  to  the  conclusion  that  the  latter  is  the  cor- 
rect construction.  In  view  of  the  obvious  rea- 
son and  object  of  this  requirement  of  the 
statute,  which,  in  general,  must  control  the 
literal  Import  of  words.  White  &  Co.  v.  Bet- 
tls  ft  Caps,  5  Belsk.  376." 

In  respect  of  rule  27  (17  S.  W.  vii)  of  this 
court  It  suffices  to  say  that  it  has  no  appli- 
cation  where  the  writ  is  applied  for  within 
one  year,  unless  a  supersedeas  Is  applied  for 
in  connection  with  the  writ  of  error. 


We  are  of  opinion  that  the  parties  have 
all  had  sufficient  notice  of  the  application  for 
the  writ  of  error.  In  fact,  Mr.  and  Mrs. 
Green  waived  notice  by  appearing  and  filing 
a  demurrer  to  the  scire  facias.  The  other 
heirs  were  served  by  publication.  It  Is  also 
true  that  Mrs.  Mitchell  and  Mrs.  Buttorf,  who 
Joined  In  the  motion  to  dismiss  the  writ  of 
error)  thereby  acknowledged  and  waived  serv- 
ice of  notice.  This  question  of  waiver  arose 
in  McBee  v.  McBee,  1  Ueisk.  560,  wherein 
the  court  said : 

"It  is  now  moved  to  dismiss  the  writ  of 
error  on  two  grounds:  First,  because  the 
five  days'  notice  for  the  application  for  writ 
of  error  was  not  given.  The  answer  to  the 
first  reason  is  that  the  complainant  has  waiv- 
ed the  necessity  for  notice  by  appearing,  thus 
answering  the  object  of  the  notice."  Again 
in  Spurgin  v.  Spurgin,  3  Head,  25,  it  was 
said: 

"The  object  [of  the  statute  as  to  notice] 
could  not  have  been  to  entitle  the  adverse 
party  to  api)ear  and  resist  the  Issuance  of  the 
writ  The  prosecution  of  a  simple  writ  of 
error  is  as  much  a  matter  of  right  as  is  the 
prosecution  of  an  appeal.  Under  our  system, 
the  right  to  pursue  either  remedy,  at  the  par- 
ty's own  peril,  cannot  be  questioned  or  gain- 
said. There  would  have  been  no  sense, 
therefore,  in  providing  that  the  adverse  party 
should  have  an  opportunity  of  appearing  be- 
fore the  clerk  when  the  writ  was  applied  for; 
the  latter  having  no  discretion  to  Judge  of 
the  propriety  of  the  application,  or  to  re- 
fuse It.  And  this  may,  perhaps,  be  said  also 
in  respect  to  an  application  for  a  writ  of  er- 
ror merely,  made  to  a  single  Judge  of  the 
Supreme  Court." 

The  remaining  grounds  assigned  for  the 
dismissal  of  the  writ  of  error  proceed  upon 
the  idea  that  since  the  complainant  below, 
Mary  C.  Tipton,  died  after  the  rendition  of 
said  decree  and  after  the  adjournment  of 
the  court,  there  can  be  no  prosecution  of  a 
writ  of  error,  for  the  reason  there  is  no  one 
upon  whom  notice  can  be  served.  While 
the  precise  question  here  presented  has  not 
been  decided  in  any  reported  decision  of  this 
court  so  far  as  we  are  advised,  a  case  anal- 
ogous in  principle  Is  that  of  HuS  v.  Miller, 
2  Swan,  85.  In  that  case  it  appeared  that 
Miller  and  others  obtained  a  decree  against 
Huff  and  Walden  for  $580.90  on  the  13th  day 
of  May,  1852.  Before  the  expiration  of  12 
months  from  the  rendition  of  the  decree  a 
transcript  of  the  record  was  filed  in  this 
court  After  the  final  decree,  but  before  the 
filing  of  the  record  with  the  clerk  of  this 
court  Walden,  one  of  the  defendants,  died, 
and  his  administrator  seeks  to  Join  with  Huff, 
the  surviving  defendant,  in  the  prosecution 
of  this  writ  of  error,  without  having  taken 
any  other  step  except  to  Join  in  the  filing  of 
the  record  and  the  execution  of  the  bond  for 
the  prosecution  of  the  writ  of  error.  Said 
the  court: 

"We  know  of  no  settled  practice  In  this 
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court  In  a  case  like  the  present ;  and  In  estab- 
lishing a  rule  of  future  practice  it  seema  to 
us  proper,  and  indispensable,  that  the  death 
of  Walden  should  be  first  suggested  to  the 
court,  and  proved,  and  that  thereupon  a  scire 
facias  should  be  awarded,  at  the  instance  of 
the  administrator,  uniting  the  twofold  office 
of  a  scire  facias  to  revive  the  decree  against 
the  administrator  and  a  scire  facias  ad  audi- 
endum  errores.  And  this  coarse  the  admin- 
istrator may  pursue  in  the  present  case. 
Should  he  decline  to  do  so,  there  can  be  no 
doubt  of  the  right  of  HufT,  upon  the  sugges- 
tion of  Walden's  death  since  the  decree  was 
rendered,  to  prosecute  the  writ  of  error- 
alone." 

This  case  in  principle,  we  think,  decides 
the  case  at  bar,  and  establishes  the  practice 
insisted  upon  by  the  petitioner  herein.  The 
argument  against  the  right  of  the  petitioner 
to  a  writ  of  error  and  to  a  scire  facias  to 
revive  the  case  against  the  heirs  of  the  com- 
plainant proceeds  upon  the  idea  that  the  writ 
of  error  is  a  new  suit  and  that  this  court  has 
no  original  jurisdiction.  It  may  be  conceded 
that  for  some  purposes  the  writ  of  error  is 
a  new  suit,  but  ordinarily  it  Is  the  continua- 
tion of  a  suit  already  begun,  as  said  by  this 
court  in  Fitzslmmons  t.  Johnson,  90  Tenn. 
426,   17  S.  W.   102: 

"In  the  very  nature  of  the  case  a  writ  of 
error  cannot  be  the  original  action.  A  writ 
of  error  lies  in  behalf  of  the  party  or  privy 
to  the  original  suit  already  finally  deter- 
mined In  the  lower  court,  and  It  must  run 
against  another  party  or  privy  to  such  orig- 
inal suit.  A  writ  of  error  has  no  place  In  the 
law,  unless  there  has  been  an  original  action, 
and,  where  given  scope,  it  Is  but  a  suit  on 
the  record  In  the  original  case. 

"The  Supreme  Court  of  the  United  States 
has  several  times  said  that  a  writ  of  error 
Is  rather  a  continuation  of  a  certain  litiga- 
tion than  the  commencement  of  an  original 
action,  and  we  think  that  such  It  is,  most 
manifestly.  Cohens  v.  Virginia,  6  Wheat.  (U. 
S.)  410,  5  L.  Ed.  257,  and  other  authorities. 

"A  writ  of  error  is  like  a  new  suit,  in  that 
it  can  be  prosecuted  only  upon  notice  to  the 
opposite  party.  But  that  notice  need  not  be 
personal,  as  in  the  commencement  of  an  orig- 
inal action.  It  may  be  either  personal  or 
constructive,  as  the  state,  creating  the  tribu- 
nal may  provide.  Pennoyer  v.  Nefl,  95  U. 
S.  734,  24  L.  Ed.  565." 

As  already  seen  in  Spurgin  t.  Spurgln,  the 
writ  of  error  Is  a  matter  of  right,  and,  of 
course,  cannot  be  lost  to  one  party  litigant 
by  the  death  of  the  adverse  party.  It  is  pro- 
vided by  the  Code  "that  no  civil  action 
♦  •  •  except  actions  for  wrongs  affecting 
the  character  of  the  plaintiff  shall  abate  by 
the  death  of  either  party,  but  may  be  reviv- 
ed."   Shannon's  Code,  {  4569. 

Again  by  another  section  of  the  Code : 

"No  appeal  or  writ  of  error  in  any  canse  or 
court  shall  abate  by  the  death  of  either  com- 
plniuaut  or  defendant,  but  may  be  revived 


by  or  against  the  heir,  personal  representa- 
tive, or  assign."    Shannon's  Code,  {  4575. 

We  shall  next  notice  the  demurrer  to  the 
scire  facias.  It  is  said  that  a  scire  facias 
can  only  issue  in  a  pending  suit  and  to  revive  a 
Judgment,  and  when  the  chancery  court  of 
Tipton  county  rendered  the  decree  herein  and 
adjourned,  and  the  only  complainant  in  the 
original  bill  died,  the  cause  was  finally-  ended. 
It  Is  said  there  is  now  no  pending  case  or 
suit  and  no  provision  for  appeal  or  writ  of 
error,  and  no  authority  for  the  Issuance  of  a 
scire  facias  against  the  heirs  at  law  of  Mrs. 
Mary  O,  Tipton. .  Several  of  the  objections 
herein  urged  are  answered  by  what  has  al- 
ready been  said  in  respect  of  the  motion  to 
dismiss  the  application  for  the  writ  of  error, 
but  it  is  said  in  addition  that  a  scire  facias 
Is  both  a  declaration  and  a  summons,  and 
that  as  a  declaration  it  should  inform  the  per- 
son sought  to  be  made  a  party  to  the  suit  of 
the  nature  of  the  liability  sought  to  be  es- 
tablished against  him  by  the  suit,  and  for 
this  reason  the  writ  of  scire  facias  in  this 
cause  is  wholly  defective.  Shannon's  Oode^ 
{  6240. 

We  are  of  opinion  that  snSlclent  facts  are 
set  out  In  the  scire  facias  to  warrant  Its 
Issuance,  and  there  is  no  merit  In  the  demur- 
rer, which  Is  overruled. 

Turning,  now,  to  the  merits  of  the  case, 
the  main  assignment  is  that  the  chancellor 
was  In  error  In  permitting  a  pro  confesso  to 
be  taken  on  the  second  day  of  the  trial  term. 
The  original  bill  was  filed  in  the  chancery 
court  of  Tipton  county  by  Mary  0.  Tipton 
against  C.  E.  Tipton  on  the  7th  of  May,  1906, 
and  was  returnable  to  the  first  Monday  in 
June,  1906.  The  subpoena  was  actually  Is- 
sued May  7,  1906,  and  pro  confesso  taken  on 
the  day  after  the  first  Monday  In  June.  A 
decree  was  renderd  reciting  that,  whereas, 
G.  B.  Tipton  had  failed  to  appear  and  make 
defense,  the  bill  should  be  taken  as  confessed 
and  set  for  hearing  ex  parte,  and  thereupon 
the  decree  proceeded-  to  recite  that  the  cause 
came  on  to  be  heard  June  5,  1906,  upon  the 
bill,  and  the  pro  confesso  against  C.  E.  Tip- 
ton, when  it  appeared  to  the  court  "that  prior 
to  April  12,  1905,  complainant  owned  the  land 
in  question,  and  that  on  that  day  the  defend- 
ant C  B.  Tipton  procured  the  complainant 
to  convey  said  land  to  him  by  her,  and  with- 
out any  consideration  other  than  the  promise 
and  agreement  upon  his  part  to  furnish  to 
complainant  companionship,  care,  mainte- 
nance, and  support  during  her  life.  That  de- 
fendant failed  and  refused  to  so  care  for  and 
support  and  maintain  complainant,  and  never 
Intended  to  do  so,  but  wrongfully  and  fraudu- 
lently procured  the  conveyance  to  be  made  to 
him,  said  defendant,  that  be  might  sell  and 
dispose  of  same,  and  the  same  is  so.  ordered, 
adjudged,  and  decreed." 

The  decree  then  adjudged  that  the  con- 
veyance to  the  defendant  G.  E  Tipton  was 
void,  and  that  the  title  thereto  belonged  to 
complainant,  and  thereupon  ordered,  adjudff- 
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ed,  and  decreed  that  all  title  be  dlyested  out 
of  defendant  and  revested  In  tbe  complain- 
ant. 

Now  the  assignment  of  error  on  the  merits 
is  that  the  court  erred  In  rendering  a  decree 
pro  confeasp  against  the  defendant  C.  E.  Tip- 
ton on  June  6,  1906,  said  day  being  the  first 
Tuesday  after  the  first  Monday  of  Jbne,  1906, 
and  being  the  second  day  of  the  June  term 
of  the  court,  for  that  the  time  for  answer  by 
the'  said  defendant  had  not  expired. 

The  decree  was  probably  taken  in  pursu- 
ance of  section  6160  of  Shannon's  Code  as 
follows: 

"Service  of  the  original  subpoena  on  the 
defendant  five  days  before  the  return  day 
shall  bind  blm  to  appear  within  the  first  three 
days  of  the  term  if  the  court  holds  so  long, 
otherwise  on  the  first  day  of  the  term." 

The  ilecree  in  this  case  recites  that  the 
"business  of  the  court  had  been  disposed  of 
and  is  about  to  adjourn  for  the  term."  It 
is  argued  that  this  section  of  the  Code  is 
repealed  by  chapter  97,  p.  94,  Acts  1871.  Sec- 
tion 1  of  that  act  provides  as  follows: 

"That  the  rules  of  practice  of  the  chancery 
court  of  this  state  shall  be  as  follows,  and 
all  other  rules  of  practice  of  said  court  here- 
tofore in  force,  and  all  sections  of  an  act  en- 
titled tbe  'Code  of  Tennessee,'  inconsistent 
with  the  same,  or  so  far  as  the  two  are  in- 
consistent, be  and  the  same  are  hereby  repeal- 
ed, and  the  rules  submitted  to  this  General 
Assembly  by  the  chancellors  of  tbe  state  be 
adopted  88  herein  set  out  by  rules,  heads 
and  sections,  as  follows." 

Rule  11,  f  1,  provides: 

"Whenever  the  terms  of  a  court  shall  con- 
tinue for  a  sufficient  time,  all  process  which 
shall  have  been  issued  for  more  than  five  days 
before  the  first  day  of  the  term,  may  be  made 
returnable  to  any  Monday  of  the  term,  and 
if  the  same  shall  be  executed  five  days  before 
such  return  day,  the  defendant  shall  cause  his 
appearance  to  be  entered  and  make  defense 
or  obtain  time  therefor  within  three  succeed- 
ing days,  and  the  cause  shall  stand  to  be  pro- 
ceeded in  at  that  term." 

In  our  opinion  section  6160,  Shannon's 
Code,  is  not  repealed  by  the  act  of  1871,  since 
there  is  no  inconsistency  between  the  two  acts. 

We  think  the  difficulty  is  set  at  rest  by 
chapter  472,  p.  1007,  Acts  1905,  amendatory 
of  section  43S0  of  the  Code  of  1858  and 
Shannon's  Code,  {  6160,  as  follows: 

"Service  of  the  original  subpoena  on  tbe  de- 
fendant five  days  before  the  return  day  shall 
bind  him  to  appear  within  the  first  three  days 
of  tbe  term,  if  the  court  hold  so  long ;  other- 
wise, on  tbe  first  day  of  the  term:  Provided 
however,  if  tbe  term  of  court  be  for  more  than 
three  days,  and  the  business  of  tbe  court  has 
been  finished  within  three  days,  and  the  court 
is  about  to  adjourn,  pro  oonfesso  may  be  taken 
in  any  case  in  which  defense  has  not  l>een 
made." 

It  afflrmatlvely  appears  that  both  conditions 
of  tbe  act  of  1906  are  present  in  the  decree 
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herein  complained  of.  First,  the  term  of  tbe 
court  could  have  been  held  for  more  than 
three  days;  but  the  business  was  finished 
within  three  days,  and  under  that  act,  the 
court  being  about  to  adjourn,  the  pro  con- 
fesso  was  proper. 

The'  third  assignment  is  that  the  court 
erred  in  rendering  the  decree  by  which  the 
conveyance  by  said  Mary  C.  Tipton  was  an- 
nulled and  declared  void  for  fraud,  for  that 
the  fraud  alleged  in  the  bill  and  recited  in 
the  bill  was  predicated  on  the  alleged  false 
promise  by  the  said  defendant  C.  B.  Tipton, 
and  frauds  cannot  be  based  upon  representa- 
tions relating  to  the  future. 

Tbe  fourth  assignment  is  that  the  court 
erred  in  rendering  the  decree  by  which  the 
said  conveyance  to  O.  E.  Tipton  was  canceled 
for  that  the  bill  did  not  allege,  nor  did  the 
decree  find  any  grounds  sufficient  at  law  to 
warrant  a  rescission  or  cancellation  of  the 
said  conveyance. 

The  fifth  assignment  Is  that  the  bill,  taken 
as  a  whole,  did  not  warrant  or  Justify  a 
decree  declaring  void  the  conveyance  by  the 
complainant  to  the  defendant. 

Considering  these  three  assignments  togeth- 
er, we  are  of  opinion  that  a  decree  pro  con- 
fesso  and  final  decree  might  be  properly  re^- 
ed  upon  the  allegations  of  tbe  bill.  Tbe  bill 
charges  that  complainant  is  84  years  of  age, 
In  feeble  health,  and  dependent  upon  hired 
'help  for  companionship,  care,  and  nursing; 
that  tbe  lot  of  land  described  in  tbe  bill  was 
her  own,  and  the  only  real  estate  she  pos- 
sessed ;  that  the  defendant  C.  B.  Tipton  was 
a  grandson,  and  occupied  a  very  intimate  and 
confidential  relation  of  trust ;  that  be  resided 
in  Tipton  county,  and  had  a  family,  consist- 
ing of  a  wife  and  two  children  almost  grown ; 
that  be  Iiad  been  reared  from  Infancy  in 
complainant's  family;  that  after  her  hus- 
band's death  he  occupied  the  position  of  son 
and  protector  to  her,  and  she  had  unbounded 
confidence  in  him;  that  he  represented  to 
her  it  would  be  better  for  him  to  live  with 
her,  and  he  induced  her  by  his  acts  of  kind- 
ness and  representations  to  convey  to  him 
her  home,  and  that  the  consideration  of  said 
conveyance  was  that  he  should  come  and  live 
with  her,  furnish  her  companionship,  the 
comfort  of  his  society,  nurse  and  maintain 
her  during  her  declining  days,  but  that,  hav- 
ing unbounded  confidence  In  blm,  she  permit- 
ted him  to  prepare  the  deed,  and  never  exam- 
ined It,  and  signed  it  without  examination 
as  to  the  consideration,  and  It  recites  improp- 
erly the  consideration  of  $1,  love,  and  affec- 
tion, and  other  considerations ;  that  upon  the 
delivery  of  the  deed  he  came  to  reside  with 
her  with  his  family,  but  soon  failed  to  afford 
tier  companionship,  and  avoided  her,  and  per- 
mitted bis  family  to  be  very  rude  to  her; 
that  he  left  her  when  she  was  very  111  and 
unconscious,  without  notifying  her  neighbors, 
almost  exclusively  to  the  care  of  an  Ignorant 
negro  colored  cook ;  that  his  family  returned 
to  Lexington,  Ky.,  to  make  it  their  home; 
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tbat  be  finally  abandoned  ber  borne,  telling 
ber  he  was  going  to  Kentucky  to  engage  in 
business,  and  made  no  provision  for  her  care 
and  maintenance,  or  comfort  or  support; 
that  he  not  only  abandoned  her,  but  be  bad 
sought  and  was  still  seeking  to  sell  the  lot  of 
land,  ber  old  borne,  and  deprive  ber  of  ber 
place  of  abode.  Ck>mplalnant  charges  that 
the  defendant  Is,  In  disregard  of  bis  obliga- 
tions to  complainant  and  of  the  solemn  co'n- 
slderations  of  said  deed  of  conveyance,  about 
to  sell  and  convey  the  said  lot  of  land,  and 
will  do  80  unless  restrained  by  this  court. 
The  value  of  the  house  and  lot  ia  stated  to  be 
$4,000.  Tbe  bin  charges  that  defendant  paid 
no  consideration,  or  anything  of  value,  for 
the  property,  the  consideration  being  that  be 
would  fumiata  companionship,  care,  atteutiou, 
maintenance,  and  support,  all  of  wblcb  be 
ueclined  to  give  to  complainant,  and  that  be 
never  Intended  to  when  be  procured  tbe  con- 
veyance to  be  made. 

We  are  of  opinion  that  tbe  decree  of  the 
chancellor  might  be  well  rested  upon  the  al- 
legations of  the  bill,  first,  that  tbe  convey- 
ance was  procured  by  undue  influence;  and, 
second,  for  failure  and  want  of  conslderatioii 
and  upon  tbe  ground  of  fraud. 

Tbe  decree  of  tbe  chancellor  will  be  afilrm- 
ed,  with  costs. 


STATE  ex  rel.  BOND,  Bevenne  Agent,  T. 
TAYLOR,  County  Trostee. 

(Snpreme  Court  of  Tennessee.    June  20,  1007. 
On  Rehearing,  Sept  7,  1907.) 

1.  Taxation  —  Back     Absessiobiit  —  Stbebt 
Railway  Companibs— Statotks. 

Acts  1903,  p.  660,  c.  258,  §  31,  sabd.  2,  pro- 
vides for  the  reassessment  or  back  assessment 
of  property  in  a  proceeding  before  the  county 
trustee,  when  it  has  been  willfully  or  knowing- 
ly, or  by  the  negligence  of  the  tax  assessor  or 
board  of  equaiizprs,  assessed  or  computed  at  a 
value  less  tlian  its  actual  cash  value.  Subdivi- 
sion 3  authorizes  such  assessment  when  it  has 
been  assessed  by  the  assessor  or  computed  by  tbe 
board  of  equalizers  at  less  than  its  actual  cash 
value  b^  reason  of  fraud,  deception,  misrep- 
resentation, or  misstatements  of  the  owner,  and 
subdivision  5,  when  the  owner  or  his  agent  fails, 
refuses,  or  neglects  to  list  the  property  to  the 
assessor,  as  required  by  law.  Held,  that  a  bill 
alleging  that  a  str^t  railway  company's  prop- 
erty was  glaringly  and  inadequately  assessed  for 
taxation  at  much  less  than  its  actual  cash  value 
for  certain  specified  years,  that  the  company's 
returns  were  fraudulently  incorrect,  etc.,  and 
that  this.  In  conjunction  with  the  negligence 
of  the  assessom.  resulted  in  relieving  a  large 
part  of  such  property  from  taxation,  stated  a 
case  for  the  exercise  of  the  trustee's  jurisdic- 
tion. 

2.  Mandamus  —  Scope  of  Bembdt  —  County 
Tbubteb— Back -Tax  Proceedinqs. 

Mandamus  was  the  proper  remedy  to  com- 
pel a  county  trustee  to  take  jurisdiction  of  and 
hear  a  proceeding  by  a  state  revenue  agent  for 
the  reassessment  or  back  assessment  of  taxes  on 
the  property  of  a  street  railway  company,  where 
such  trustee  erroneously  refused  to  hear  such 
proceeding  for  alleged  lack  of  Jurisdiction. 

[Ed.  Note.— 'For  casea  in  point  gee  Cent.  Dig. 
vol,  45,  Taxation,  {  911.] 


3.  TAXATIOIC   —    ABSESSHEira    —    STATUTBg  — 

State  Tax  Assessors. 

AcU  1897,  p.  102.  e.  5,  f  1,  provides  for  • 
board  of  state  tax  assessors  to  be  appointed  bj 
the  governor  in  case,  at  tbe  same  session  of  tlie  - 
Legislature,  an  act  should  not  be  passed  creating 
a  board  of  railroad  commiasioners,  and,  in  cue 
such  act  should  be  passed,  then  that  the  duties 
prescribed  in  Acts  1897.  p.  102,  c  5,  should  de- 
volve on  such  commisslonens.  Held,  that  since 
chapter  10.  p  113,  created  tbe  board  of  railroad 
commissioners,  the  membera  at  aocfa  oommlssion 
became  state  tax  assessor*  ex  officio  under  tbe 
prior  act 

4.  Statutes— Akkndments—Natube  of  Act- 
Title. 

Acts  1905,  p.  1152,  c.  513,  providing  for  the 
«qnitable  assessment  of  intemrban  and  street 
railroad  property  for  state  and  municipal  taxa- 
tion, and  for  the  collection  of  taxes  impo^d 
thereon,  etc.,  was  an  independent  act,  complete 
in  itself,  and  not  amendatory  of  Acts  1897,  p. 
102,  c  5,  and  was  therefore  not  objectionable  for 
failure  to  recite  in  its  title  the  title  or  substance 
of  the  act  of  1897. 

SEd.  Note. — For  cases  in  point  see  Gent  Dig. 
.  44,  Statutes,  i  199.] 

5.  Taxation— CoNSTiTUTioiiAi.  Law— Clabsi- 

nCATION— ONirORMITT. 

Acts  1905,  p.  1152,  c  513,  providing  for  the 
assessment  of  intemrban  and  street  railroad 
companies  in  a  particniar  manner,  should  be 
construed  as  applicable  only  to  street  railroads 
the  lines  of  which  extend  beyond  the  limits  of 
a  single  city,  whether  they  nm  to  any  other  city 
or  not,  and  as  so  construed  was  not  unconsti- 
tutional as  an  improper  classification  of  proper- 
ty. 

[Ed.  Note.—For  cases  in  point  see  Cent  Dig. 
vol.  45,  Taxation,  H  90-05.] 

On  Rehearing. 

6.  Statutes— Title— PLUBALirr  of  Subjects. 

Acts  1905,  p.  1152,  c.  513,  is  entitled  "An 
act  to  provide  for  the  just  and  equitable  aj»- 
seasment  of  intemrban  railroad  and  street  rail- 
road property  for  state  and  municipal  taxation, 
and  for  the  collection  of  taxes  assessed  and  im- 
posed  thereon."  Section  3  declares  that  every 
person  or  corporation  operating  Intemrban  and 
street  railroad  properties,  including  electric 
light  and  power  properties,  when  owned  and 
operated  in  conjunction  with  the  railroad  prop- 
erties, shall  file  a  specified  schedule  for  taxation 
of  the  same  under  such  act.  Held,  that  section 
3  limits  the  right  of  taxation  of  electric  property 
under  such  act  to  street  or  interurban  railway 
companies  owning  and  operating  electric  plants 
for  the  sale  of  surplus  electricity  generated  for 
the  operation  of  the  railway,  and  not  separate 
electric  light  plants  owned  by  railway  compa- 
nies, and,  as  so  con.strued,  section  3  did  not  in- 
troduce a  new  subject  not  covered  by  the  title 
of  the  act 

[Ed.  Note.— 'For  cases  in  point  see  Cent.  Dig. 
vol.  44,  Statutes,  8  173.] 

7.  Mandakus  —  Bill  —  Dehurbeb  —  Peb- 

EMPTOBr   Wbit. 

Where,  in  mandamus  to  compel  a  county 
trustee  to  hear  and  determine  an  application  for 
reassessment  of  street  railway  property  for  back 
taxes,  defendant  demurred  to  the  bill,  and  the 
demurrer  was  overruled  on  appeal,  and  it  did 
not  appear  that  any  answer  that  defendant 
could  put  in  would  constitute  a  defense,  a  per- 
emptory writ  would  be  awarded  without  leave 
to  answer. 

[Ed.  Note.— -For  cases  in  point  see  Cent  Dig- 
vol.  33,  Mandamus,  {  407.] 

8.  Taxation- Boabd  of  Equalization— Ac - 
TiON— Effect. 

Acts  1901,  p.  337.  c.  174,  I  33,  and  Acts 
1903,  p.  667,  c.  2.'')8,  i  33.  provide  that  whexi 
tbe  county  board  of  equalisers  shall  have   de- 
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tennlned  the  mattera  of  equalization  and  value 
before  it  within  its  jarisdiction  its  action  sliall 
be  final,  except  in  so  far  as  it  may  be  reviewed 
or  changed  by  the  state  l>oard  of  equalization, 
and  Acts  1901,  p.  346,  §  38,  subd.  10,  and  Acts 
1903.  p.  674,  c.  258,  §  3a  aubd.  10,  provide  that 
the  action  of  the  state  Ixwrd  of  equalization  shall 
be  final  and  conclusive  as  to  all  matters  passed 
on  bv  the  board  and  that  taxes  shall  be  collected 
on  the  value  so  fixed  and  found  by  the  board. 
Eeld,  that  neither  the  action  of  the  county  nor 
state  board  of  equalizers  was  final  or  conclusive, 
in  the  sense  that  it  prevented  a  further  reassess- 
ment or  back  assessment  of  taxes  on  omitted  or 
undervalued  property  in  the -cases  specified  by 
Acts  1903,  pp.  660,  671,  c.  258,  S9  31,  38,  subd. 

Mandamus  by  the  state,  on  relation  of 
Bate  Bond,  revenue  agent,  against  Thomas 
J.  Taylor,  as  trustee  of  Shelby  county.  Writ 
denied. 

Attorney  General  Gates  and  Carroll  &  Mc- 
Kellar,  for  appellant  James  C.  Bradford 
and  B.  E.  Wright,  for  appellee. 

NEIL.  J.  The  bill  in  this  case  was  filed 
In  the  chancery  court  of  Shelby  county  to 
obtain  a  mandamus  against  the  county  trus- 
tee of  Shelby  county.  In  respect  of  an  ap- 
plication made  by  relator  before  the  latter, 
concerning  a  reassessment,  or  back  assess- 
ment, of  the  property  of  the  Memphis  Street 
Railway  Company.  The  chancellor  awarded 
an  alternative  writ,  which  was  served  upon 
the  defendant.  The  latter,  instead  of  making 
a  return  to  the  writ  directly,  demurred  to 
the  bill,  and  this  was  treated  In  the  court 
below  as  properly  raising  the  questions  pre- 
sented In  the  case,  and  will  be  accordingly 
so  treated  here,  without  passing  upon  the 
propriety  of  the  practice  adopted.  The  chan- 
cellor sustained  the  demurrer  and  dismissed 
the  bill,  and  from  this  decree  the  complain- 
ant has  appealed  to  this  court,  and  has  here 
assigned  errors. 

Before  stating  the  substance  of  the  bill  and 
demurrer,  we  shall  set  out  the  sections  of 
the  statute  that  control  the  controversy,  viz. : 
Section  31  and  section  38,  subsec.  11,  chap- 
ter 258.  pp.  660,  674.  of  the  Acts  of  1903 : 

"Sec.  31.  That  any  property  or  properties 
included  In  this  act  shall  be  back,  or  re-as- 
aesaed  for  the  period  now  provided  by  law, 
vi».: 

"(1)  When  the  same  have  been  omitted 
from  or  escaped  taxation. 

"(2)  When  the  same  has  been  willfully 
ot  knowingly,  or  by  the  negligence  of  the 
tax  assessor,  or  board  of  equalizers,  assess- 
ed or  computed  at  a  value  less  than  its  ac- 
tnal  cash  value. 

"(Si  When  the  same  has  been  assessed  by 
the  assessor  or  computed  by  the  hoard  of 
equalizers  at  less  than  Its  actual  cash  value 
by  reason  of  any  fraud,  deception,  mlsrepre- 
Kntation  or  misstatement  of  the  owner  of 
the  property  or  his  agent  or  attorney. 
"(4)  When  the  owner  of  the  property  con- 

"i^es  at  or  fraudulently    procures,   or   In- 

dacea  an  assessment  to  be  made  by  the  as- 


sessor, or  computed  by  the  board  of  equal- 
izers at  less  than  its  actual  cash  value. 

"(5)  When  the  owner,  or  his  agent,  fails, 
refuses,  or  neglects  to  list  the  property  to  the 
assessor,  as  required  by  law. 

"(6)  Whenever  It  Is  within  bis  knowledge 
or  he  has  reason  to  suspect  in  his  county  that 
any  property  has.  In  violation  of  this  act,  as 
above  prescribed  been  assessed  by  any  as- 
sessor, or  computed  by  any  board  of  equal- 
izers at  less  than  Its  actual  cash  value.  It 
shall  become  the  duty  of  any  revenue  agent, 
or  any  district  attorney,  or  any  attorney  of 
the  county,  of  the  Judge  or  chairman  of  the 
county  court,  of  the  county  court  clerk,  of 
any  circuit,  chancery,  and  criminal  court 
clerk,  of  any  sheriff,  and  of  any  citizen  of 
the  county,  to  cause  or  have  the  county  court 
clerk,  in  the  case  of  merchants'  taxes,  and 
the  county  trustee.  In  case  of  other  taxes 
covered  by  this  act,  to  have  Issued  the  cita- 
tion hereinafter  set  out,  for  the  purpose  of 
back  or  re-assesslng  such  property.  At  the 
request  of  or  upon  the  Information  or  mo- 
tion of  any  citizen  or  tax  payer  of  the  state, 
or  of  any  of  the  officers  above  named,  it 
shall  be  the  duty  of  the  county  court  clerk, 
In  the  case  of  merchants'  taxes,  and  the 
county  trustee.  In  the  case  of  other  taxes  cov- 
ered by  this  act,  to  Issue,  for  the  purpose 
of  back  or  re-assesslng  property,  the  citation 
hereafter  set  out.  The  county  court  clerk, 
In  the  case  of  merchants'  taxes,  and  the 
county  trustee,  in  the  case  of  other  taxes 
covered  by  this  act,  upon  the  motion  or  in- 
formation, or  at  the  request  of  any  citizen 
or  tax  payer  of  the  state,  or  of  any  of  the 
officials  before  designated,  or  when  the  same 
Is  within  the  knowledge  of,  or  suspected  by 
the  county  court  clerk,  or  county  trustee, 
shall  issue  as  to  any  property  assessed  or 
valued  In  violation  of  this  act,  at  less  than 
the  actual  cash  value  of  the  same,  a  citation 
to  be  served  by  any  officer  of  the  county  or  of 
any  district  thereof,  upon  the  owner  of  the 
property,  or  his  agent,  or  representative,  or 
attorney,  summoning  him  to  appear  before 
such  clerk  or  county  trustee,  at  his  office 
giving  not  less  than  five  days'  notice  from 
the  date  of  the  Issuance  of  the  citation  and 
show  cause,  If  any,  why  said  property  should 
not  be  back  or  re-assessed  at  Its  actual  cash 
value.  The  form  of  citation  shall  be  sub- 
stantially as  follows,  viz  : 

"State  of  Tennessee, County. 

"To  ,  at  ,  Tenn.: 

"Proper  motion  having  been  made  before 

me  by  ,  state  revenue  agent  for  the 

state    of    Tennessee    under    section   , 

chapter  ,  of  the  Acts  of  Tennessee, 

100 — .  Tou  are  hereby  cited  to  appear  before 

me,   ,   trustee   or   county    court  clerk 

for  —^—  county,  Tennessee,  on  the 

day  of ,  190 — ,  at o'clock 

M.,  for  the  purpose  of  being  assessed  or  re- 
assessed for  the  years upon  omitted  or 

Inadequately  assessed  property  in  the  said 
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county  and  state,  and  abow  cause,  if  any, 
why  said  property  should  not  be  back  or 
re-asseseed  at  its  actual  cash  value. 


"Trustee  or  county  court  clerk, 
" county,  Tenn. 

"Issued  at  oflSce  tbis day  of , 

190-. 

"The  ofBcials  herein  named  as  having  pow- 
er to  back  or  re-assess  property,  are  vested 
with  full  authority  to  administer  oaths,  send 
for  and  examine  witnesses,  and  take  such 
steps  as  may  be  deemed  necessary  or  mate- 
rial to  obtain  information  and  evidence  as 
to  the  value  of  the  property.  Said  witnesses, 
when  properly  summoned,  shall  be  amenable 
to  existing  laws  for  nonattendance  or  failure 
to  give  evidence  which  Is  In  their  knowledge. 

"Said  otfldalB  herein  vested  with  the  pow- 
er to  back  or  re-assess  property  shall  have  full 
authority,  In  proceedings,  to  back  or  re-assess 
such  property,  to  make  proper,  correct,  and 
adequate  assessments  of  the  same  at  its  ac- 
tual cash  value,  which,  when  entered  upon  the 
tax  books  or  filed  In  writing  with  the  author- 
ized tax-collecting  authority,  shall  become  a 
final  and  valid  assessment  of  the  property, 
and  collectible  as  such,  as  folly  and  amply 
as  if  originally  entered  upon  the  assessment 
rolls.  Should  It  appear  that  any  property 
has  been  assessed  at  less  than  its  actual  cash 
value,  in  violation  or  in  disregard  of  the 
provisions  of  this  act,  the  official  back  or 
re-assessing  the  same,  shall  add  to  the  as- 
sessment a  penalty  of  fifteen  per  centum 
upon  the  amount  of  the  added  tax,  and  the 
cost  of  the  proceeding,  which  said  penalty 
and  cost  shall  become  a  part  of  the  taxes 
and  collectible  as  such.  If  the  proceeding 
is  determined  in  favor  of  the  owner  of  the 
property,  the  cost  shall  be  paid  by  the 
county. 

"It  shall  be  the  duty  of  the  clerks  of  the 
county  courts  to  examine  and  compare  the  as- 
sessment rolls  of  the  county  with  the  inven- 
tories or  reports  of  administrators  and  ex- 
ecutors as  soon  as  filed  with  the  county  court 
clerk,  for  the  purpose  of  ascertaining  wheth- 
er any  personal  property  of  any  estate  is  sub- 
ject under  this  act  to  back  or  re-assessment 
In  case  such  examination  shall  show  any  per- 
sonalty subject  to  such  back  or  reassessment, 
the  clerk  of  the  county  court  shall  report  the 
same  to  the  county  trustee,  who  shall  back 
or  re-assess  the  same,  under  the  provisions 
of  this  act,  and  add  thereto  the  penalty  here- 
tofore designated. 

"In  case  the  county  court  clerk  or  county 
trustee  shall  fail  or  refuse  to  perform  the 
duty  herein  imposed,  such  clerk  or  trustee 
shall  become  liable,  on  his  official  bond  for 
the  amount  of  taxes  which  might  have  been 
recovered  had  said  duty  been  projmrly  per- 
formed, together  with  a  penalty  of  fifteen 
per  cent  added  thereto,  said  liability  and  pen- 
alty to  be  recovered  in  any  court  of  record, 
or  before  any  justice  of  the  peace  at  the  in- 
stance of  any  district  attorney  or  revenue 


agent  of  the  state,  or  by  suit,  or  by  motion  or 
five  days'  notice  In  the  chancery  or  circuit 
courts,  or  before  any  Justice  of  the  county." 

"Sec.  88.  That  the  Secretary  of  State, 
Treasurer,  and  Comptroller  of  the  treasury  of 
the  state,  and  their  successors  In  office,  are 
hereby  created  a  state  board  of  equalization 
and  invested  with  tbe  powers  and  required 
to  perform  the  duties  hereinafter  prescribed, 
viz.:    •    •    • 

"(11)  Said  board  of  equalization  shall  also 
hear  appeals  upon  matters  of  back  or  re-as- 
sessments made  by  revenue  agents  or  other 
officers  of  the  state  from  county  trustees  or 
county  court  clerks.  The  right  of  appeal 
from  the  decision  of  said  trustees  or  county 
court  clerks  In  the  matter  of  back  or  re-aa- 
sessments  is  hereby  given  to  the  state  and 
county  or  party  assessed  or  re-assessed ;  pro- 
vided, said  appeal  is  prosecuted  within  tea 
days  from  the  date  of  such  back  or  re-assess- 
ment or  attempt  to  back  or  re-assess,  and  th« 
said  trustee  or  county  court  clerk  shall,  up- 
on such  appeal  being  perfected,  certify  his 
action  to  tbe  state  board  of  equalization, 
whose  duty  it  shall  be  to  hear  the  matter  In 
controversy  within  ten  days  from  the  filing 
with  them,  or  either  of  them,  the  notice  of 
appeal,  provided,  said  board  is  then  in  ses- 
sion." 

Tbe  bill  alleges:  That  It  came  to  the 
knowledge  of  relator  "that,  in  violation  of  the 
provisions  of  the  law,  the  property  of  the 
Memphis  Street  Railway  Company  was  as- 
sessed at  less  than  its  actual  cash  value,  and 
glaringly  and  inadequately  assessed  for  taxa- 
Uon."  That  for  "the  years  1902,  1903,  1904. 
1005  the  Memphis  Street  Railway  Company 
did  not  comply  with  the  provisions  of  law  In 
regard  to  returning  its  property  for  taxation." 
"That  on  the  25th  day  of  May,  1904,  the  Mem- 
phis Street  Railway  Company,  by  Its  vice 
president  filed  a  schedule  purporting  to  com- 
ply with  the  law,  and  therein  set  forth  and 
stated,  among  other  things,  that  the  bonded 
debt  of  the  company  was  $906,000  of  the  mar- 
ket value  of  about  par.  The  quoted  value 
on  the  above  date  was  113.  That  the  stock 
of  tbe  corporation  authorized  was  $500,000, 
ail  of  which  was  issued,  and  that  it  had  no 
market  value  except  for  control.  A  copy  la 
annexed  hereto  as  a  part  of  this  petition. 
The  relator  has  not  been  able  to  obtain  the 
tax  schedules  for  the  years  1903  and  1902, 
but  he  avers  to  the  court  that  the  one  last 
above  referred  to  is  misleading  and  erroneous 
in  several  particulars,  but  upon  the  schedule 
so  returned,  misled  thereby,  the  assessor, 
through  negligence,  fixed  the  actual  cash 
value  of  the  property  of  the  Memphis  Street 
Railway  Company  at  $1,700,000,  when,  in 
truth,  as  relator  is  Informed,  believes,  and 
from  information  avers,  Its  actual  cash  value 
was  then  $7,500,000."  "That  during  the  years 
1902,  1003,  1904,  instead  of  there  being  a  little 
upwards  of  $900,000  of  bonds  outstanding, 
there  were  upwards  of  $4,000,000,  If  not  $5,- 
000,000,  outstanding,  with  fixed  charges  there- 
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on  amonntlng  to  over  $250,000  annually.  Tbe 
relator  arers  that  under  the  seventh  subsec- 
tion of  the  law  requiring  a  schedule  there 
is  provided  that  an  Itemized  statement  of  all 
stocks  and  bonds,  securities,  notes,  accounts, 
and  choses  in  action  owned  or  held,  whether 
the  same  be  unincumbered  or  transferred  or 
deposited,  or  used  as  collateral,  wherever  tbe 
some  may  be  situated,  and  also  all  money  on 
hand  or  on  deposit,  wherever  the  same  may 
be  situated,  shall  be  set  forth,  and  tliat,  not- 
withstanding this  statutory  requirement,  tbe 
relator  avers  that  at  no  time  did  tbe  street 
railway  company  comply  therewith,  and  not- 
witliBtanding  the  fact  that  it  had  properties 
enumerated  and  called  for  hi  the  aforesaid 
section.  The  relator  further  shows  to  the 
court  that  under  the  assessment  laws  of  the 
state,  tbe  latest  of  wtiicb  is  to  be  found  in  the 
Acts  of  1903,  the  Memphis  Street  Railway 
Company  was  subject  to  be  assessed  for  tax- 
ation upon  Its  properties,  but  there  Is  no  con- 
troversy that  can  arise  but  that  under  tbe 
assessment  law  of  1908,  and  the  previous  law 
of  1901,  which  is,  in  all  respects  material, 
similar  to  tbe  one  of  1903.  it  Is  subject  to 
be  assessed  for  taxation,  and  to  be  reassessed 
or  back  assessed. 

"The  relator  further  avers  tliat  for  the 
years  1902,  1903,  1904,  1905  the  property  of 
the  Memphis  Street  Railway  Company  was 
grossly  undervalued;  that  said  undervalua- 
tion was  due  to  tbe  negligence  of  tbe  offi- 
cers charged  with  the  duty  of  assessing  the 
same,  and  to  the  failure  of  the  owner  of  tbe 
said  property  to  comply  with  tbe  statute, 
and  thereby  the  said  owner  escaped  its  share 
of  the  public  burden." 

In  respect  of  the  taxes  for  the.  year  1906, 
the  following  special  additional  allegations 
were  made: 

"The  relator  is  advised  that  It  [the  property 
of  tbe  street  railway  company]  is  also  sub- 
ject to  be  back  assessed  for  taxation  for  tbe 
year  1905,  under  the  assessment  law  of  1903, 
l>ecause  lie  avers  by  advice  of  counsel  that 
tbe  special  act  passed  on  tbe  15th  of  April, 
1905,  being  chapter  513,  p.  1152,  of  the  Ses- 
sion Acts  of  that  year,  is  violative  of  the  pro- 
visions of  the  organic  law,  and  particularly 
violative  of  that  provision  of  the  Constitu- 
tion, which  ordains  that  no  bill  shall  become 
a  law  which  embraces  more  than  one  sub- 
ject, that  to  l>e  expressed  In  the  title. 

"Aforesaid  chapter  is  an  act  to  provide 
for  the  Just  and  equitable  assessment  of  In- 
terurban  railroad  and  street  railroad  prop- 
erty for  state  and  municipal  taxation,  and 
for  the  collection  of  taxes  assessed  and  im- 
posed thereon,  but,  by  the  third  section  there- 
of, there  is  included  electric  light  and  power 
properties,  when  owned  and  operated  in  con- 
Junction  with  street  railway  property,  wWch 
Is  a  foreign  subject  altogether  to  the  title, 
and  so  interwoven  with  the  other  provisions 
of  tbe  act  as  to  render  the  whole  void. 

"And  tbe  relator  is  further  advised  that 
tbe  aaid  act  is  inoperatiye  and  void,  because 


It  is  class  legislation,  in  tliat  it  fails  to  fix 
as  the  assessable  value  of  tbe  property  of 
interurban  and  street  railroad  companies  tlie 
actual -cash  value  of  the  same,  thereby  im- 
properly classifying  such  property  for  taxa- 
tion upon  a  different  basis  of  value  from  that 
arbitrarily  fixed  and  required  upon  all  the 
other  properties  of  the  state  subject  to  taxa- 
tion. 

"The  relator  farther  shows  that  he  is  in- 
formed, believes,  and  from  information  avers 
the  fact  to  be  that  in  the  early  part  of  1905 
the  shareholders  in  the  Memphis  Street  Rail- 
way Company  sold  tbe  entire*  stock  in  tbiat 
company  to  Mr.  Newman  and  his  associates 
at  and  for  a  sum  approximating  $7,500,000, 
excepting  from  said  sale  certain  real  estate 
which  was  of  the  value  of  $200,000  or  $300,- 
000 ;  that  the  Memphis  Street  Railway  Com- 
pany was  organized  about  the  year  1896, 
and  it  acquired  all  tbe  physical  property, 
franchises,  and  shares  of  stock  in  tbe  Citi- 
zens' Street  Railway  Company,  the  Raleigh 
Springs  Railway,  the  East  End  Railway,  the 
Prospect  Park  and  Dummy  Line,  which  said 
shares  of  stock  are  embraced  and  enumerat- 
ed in  a  mortgage  which  it  executed  to  se- 
cure tbe  payment  of  $5,000,000  of  bonds  bear- 
ing 6  per  cent,  interest;  that  after  tbe  pur- 
chase of  the  said  property  by  Mr.  Newman 
and  bis  associate,  and  to  wit,  on  the  23d  of 
August,  1005,  under  the  aforesaid  unconsti- 
tutional act,  tbe  railroad  commission  assessed 
tbe  property  for  taxation  at  $3,212,131.64,  or 
upwards  of  $4,000,000,  less  than  the  relator 
was  informed,  believes,  and  avers  Mr.  New- 
man and  bis  associates  paid  for  the  said  prop- 
erty. 

"The  relator  further  shows  to  the  court 
that  very  shortly  after  the  purchase  of  the 
said  property  the  capital  stock  of  the  cor- 
porntion  was  Increased  from  $500,000  to 
$5,000,000  being  $2,000,000  of  preferred  stock, 
and  $2,500,000  of  common  stock,  and  that 
on  the  21st  of  June  of  that  year  tbe  pre- 
ferred stock  sold  in  the  market  at  $90  per 
share,  and  the  common  stock  for  $60  or  $70 
per  share,  the  shares  being  $100  each." 

Upon  the  subject  of  the  relator's  efforts 
to  obtain  from  the  county  trustee  a  reas- 
sessment or  back  assessment  of  tbe  property, 
the  bill  contains  the  following  allegations: 

That,  when  the  above  facts  came  to  tbe 
relator's  knowledge,  he  "requested  the  de- 
fendant to  issue  a  citation  provided  for  by 
law  to  the  defendant  company,  summoning 
it  to  appear  before  bim  to  show  cause  if 
any  why  its  property  should  not  be  back  or 
reassessed  at  its  actual  cash  value.  The 
aforesaid  citation  was  duly  Issued  and  serv- 
ed, and  the  defendant  street  railway  com- 
pany duly  appeared  before  the  said  defend- 
ant, who  at  Its  request,  from  time  to  time, 
postponed  the  hearing,  until  Monday,  tbe 
16th  day  of  July  last,  when,  after  hearing 
argument  on  tbe  question,  tbe  defendant  af- 
firmed that  he  could  not  take  Jurisdiction 
of  the  matter,  and  declined  to  further  pro- 
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ceed  In  accordance  with  the  citation.  In 
Bhort,  the  defendant,  being  of  opinion  that 
he  was  without  Jurisdiction  of  the  matter, 
refused  to  take  it  •  *  •  The  relator  is 
advised  that  he  Is  entitled  to  have  the  defend- 
ant perform  the  clear  ministerial  duty  point- 
ed out  by  tbe  statute,  namely,  proceed  to 
hear  the  complaint  of  the  state  of  Tennessee, 
and  to  back  assess,  or  reassess,  the  proper- 
ties of  the  Memphis  Street  Railway  Com- 
pany, to  make  proper,  correct,  and  adequate 
assessment  of  the  same  at  its  actual  cash 
value,  and  he  is  advised  that  the  state  of 
Tennessee  has  no  other  adequate  remedy 
than  through  the  mandate  of  this  court"  It 
is  further  alleged  that  the  relator  "sought 
as  It  was  his  duty  to  seek,  to  set  In  motion 
the  proceedings  necessary,  as  provided  by 
the  state  of  Tennessee,  in  the  exercise  of  its 
sovereignty,  to  avail  Itself  of  the  remedy 
provided  for  the  Illegal  deficiency,  and,  al- 
though the  statute  plainly  provided  for  the 
performance  of  a  duty  by  the  defendant  to 
resssess  the  aforesaid  property,  he  declined 
to  assume  Jurisdiction  so  to  do,  leaving  the 
state  of  Tennessee  without  any  adequate 
remedy  for  the  collection  of  the  Just  burden 
of  government  upon  the  properties  of  the 
said  Memphis  Street  Railway  Company." 

The  demurrer  filed  to  the  bill  has  numer- 
ous sulKllvlsions,  but  may  be  stated  adequate- 
ly In  two  parts.  The  first  part  attacks  the 
whole  bill  In  so  far  as  the  latter  undertakes 
to  state  a  basis  for  any  relief  whatever 
against  the  defendant  The  substance  of 
this  part  of  the  demurrer  is  that  the  allega- 
tions of  tbe  bill,  when  rightly  construed, 
mean,  that  the  county  trustee  considered  the 
matters  brought  to  his  attention  by  the  cita- 
tion, and  adjudicated  them  against  the  com- 
plainant; that  upon  such  a  state  of  facts  the 
remedy  of  the  state  was  an  appeal  to  the 
state  board  of  equalization,  and  that,  there- 
fore, the  chancery  court  had  no  Jurisdiction 
to  award  the  writ  of  mandamus;  that  an  ap- 
plication for  the  latter  relief  cannot  l>e  suc- 
cessfully made  when  the  party  has  any  other 
adequate  relief;  that  if  the  party,  at  one 
time,  had  the  right  to  such  relief— that  Is  by 
appeal  to  the  state  board  of  equalization — 
and  lost  It  because  of  failure  to  apply  in 
time,  such  party  could  not  thereafter  be 
properly  granted  a  mandamus;  that  the  de- 
cision of  the  county  trustee  was  a  Judgment 
and  the  chancery  court  had  no  Jurisdiction 
to  review  that  Judgment  by  or  through  the 
writ  of  mandamus,  or  In  any  other  way,  or 
to  compel  the  county  trustee  to  change  his 
Judgment  in  any  manner  whatever;  that 
such  change  could  be  effected  only  by  an  ai»- 
peal  taken  and  prosecuted  in  due  time  to  the 
aforesaid  state  board. 

The  second  part  of  the  demurrer  presents 
the  point  that  the  act  of  1905  referred  to  in 
the  bill  Is  constitutional,  and  tbe  assessment 
for  that  year  was  properly  made  thereimder. 

Before  directly  taking  up  for  consideration 
the  points  in  the  demurrer,  we  deem  it  prop- 


er to  say  that  we  thbik  the  bieti  stated  in 
the  bill,  which  we  have  set  oat  make  out  a. 
case  for  the  Jurisdiction  pf  the  county  trustee 
to  reassess,  or  back  assess,  the  property  of  the 
Memphis  Street  Railway  Company,  within 
subdivisions  2,  3,  and  5,  of  section  31,  above 
set  out  of  chapter  258,  p.  660,  661,  of  tbe 
Acte  of  1903. 

It  Is  perfectly  true,  as  Insisted  by  counsel 
for  the  defendant  in  support  of  the  first  part 
of  the  demurrer,  that  mandamus  vrill  not 
lie  while  there  is  any  other  adequate  remedy. 
It  Is  likewise  true  that  by  this  writ  the 
court  can  only  compel  a  Judicial  officer  to 
take  action  on  a  matter  within  his  Jurisdic- 
tion, and  cannot  direct  what  Judgment  he 
shall  render,  but  simply  that  he  shall  dis- 
charge his  functions  and  render  a  Judgment 
in  some  form  In  respect  of  the  matter  before 
him. 

We  are  of  the  opinion  that  defendant's 
counsel  erroneously  construed  the  allegations 
of  the  bill  in  respect  of  the  nonaction  of  the 
county  trustee.  The  substance  of  those  al- 
legations Is  that  he  issu^  the  citation  re- 
quired by  law;  that  It  was  served  upon  the 
defendant  therein  named,  the  Memphis  Street 
Railway  Company;  that  the  latter  came  be- 
fore the  aforesaid  officer,  likewise  the  re- 
lator in  behalf  ot  the  state;  that  the  question 
of  Jurisdiction  was  argued;  that  the  afore- 
said county  trustee,  after  hearing  this  mat- 
ter argued,  decided  that  he  had  no  Jurisdic- 
tion of  the  controversy,  and  refused  to  pro- 
ceed further^-that  is,  that  he  refused  to  hear 
the  case  on  Its  merits. 

Considering  these  allegations  to  be  true, 
as  the  demurrer  necessarily  does,  a  clear  case 
for  granting  the  writ  of  mandamus  was 
made.  It  is  erroneously  argued  by  the  de- 
fendant's counsel  that  an  appeal  from  this 
action  of  the  county  trustee  lay  to  the  state 
board  of  equalization  under  subsection  11  of 
section  38  of  chapter  258  of  the  Acts  of  1903. 
Under  that  subsection,  the  appeal  lies  only 
from  the  decision  of  the  county  trustee,  or 
county  court  clerk,  as  the  case  may  be,  on 
the  merits.  The  county  trustee  and  the  state 
board  of  equalization  have  quasi  Judicial 
powers,  but  these  are  carefully  limited  by 
the  statute.  It  is  not  for  either  of  these 
bodies  to  refuse  to  take  Jurisdiction  of  the 
matter  clearly  placed  within  their  powers  by 
tbe  statutes  of  the  state.  It  is  for  the  r^u- 
lar  courts  of  the  state  to  decide  what  that  Ju- 
risdiction is  when  any  question  arises  thereon, 
and  to  compel  them  to  take  Jurisdiction,  by 
the  writ  of  mandamus,  when  they  improper- 
ly refuse  to  take  such  jurisdiction,  and  to  re- 
strain them  by  certiorari  and  supersedeas 
when  they  erroneously  assume  Jurisdiction. 

Moreover,  the  great  weight  of  authority 
supports  the  proposition  that  "mandamus  lies 
to  compel  an  Inferior  court  to  hear  and  de- 
termine a  cause  or  matter  properly  triable 
before  It  which  the  lower  court  falls  or  re- 
fuses to  try  on  the  ground  that  it  has  no  Ju- 
risdiction, or  that  the  Judge  is  Incompetent 
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or  for  other  reasons."  19  Am.  &  Bng.  Bnc. 
of  li.  (2d  Ed.)  827,  and  authorities  cited. 

We  shall  now  refer  to  a  few  of  the  authori- 
ties. 

In  State  ex  reL  Shannon  t.  Hunter,  8 
Wash.  92,  27  Paa  1076,  it  appeared  tbat  the 
return  of  the  respondent  to  the  alternative 
writ  of  mandamus  showed  that  he  had  dis- 
missed the  suit  In  question  for  want  of  Juris- 
diction to  bear  It,  because  the  amount  sued 
for  was  less  than  $100.  The  questions  to  be 
decided,  and  that  were  decided,  arose  upon 
this  return.  These  questions  were  whether 
the  court  which  refused  jurisdiction  had.  In 
fact.  Jurisdiction  where  the  sum  sued  for  was 
less  than  $100,  and  whether  mandamus  was 
the  proper  remedy  where  the  cause  was 
wrongfully  dismissed,  because  in  the  opinion 
of  the  court  it  had  no  jurisdiction  therein. 

After  deciding  the  first  question  in  the  af- 
firmattTC,  the  Supreme  Court  of  Washington 
continued: 

"The  superior  court  then  erroneously  dis- 
missed the  case,  and  the  remaining  question 
above  suggested  is  as  to  the  proper  remedy. 
The  jMsltion  taken  by  the  respondent  Is  that 
such  Judgment  of  dismissal  Is  the  final  judg- 
ment, and  determines  the  cause  as  fully  as 
would  a  judgment  on  the  merits;  that  In  ren- 
dering the  same  the  court  acts  judicially  and 
its  discretion  in  so  doing  cannot  be  controlled 
by  mandamus.  There  Is  much  force  in  this 
position;  and,  If  the  question  were  a  new 
one,  unaffected  by  anthorl^,  we  might  come 
to  the  conclusion  that  the  proper  remedy  In 
such  8  case  was  by  appeal,  not  by  manda- 
mus, but  the  authorities  seem  to  have  estab- 
lished the  other  doctrine,  and  to  have  decided 
that  from  Judgments  of  dismissal  for  want  of 
Jurisdiction  no  appeal  will  lie,  but  that  the 
only  remedy  is  by  mandamus.  This  doctrine 
was  established  in  the  Supreme  Court  of  the 
United  States  many  years  ago.  In  Ex  parte 
Bnidstreet,  7  Pet.  634,  8  L.  Ed.  810,  the  Su- 
preme Court  of  the  United  States  issued  a 
mandamus  to  a  United  States  district  judge 
to  reinstate  a  cause  which  he  had  dismissed 
for  want  of  Jurisdiction,  and  Uf  proceed  In 
the  trial  of  the  same.  In  Ex  parte  Parker, 
120  V.  S.  737,  7  Sup.  Ct.  767,  80  L.  Ed.  818, 
the  same  court  by  writ  of  mandamus  direct- 
ed the  Supreme  Court  of  this  territory  to  re- 
instate a  cause  which  it  had  dismissed,  be- 
cause, in  Its  judgment,  it  had  no  jurisdiction, 
and  to  proceed  to  hear  the  same  upon  its 
merits.  The  same  doctrine  was  announced  in 
131  U.  8.  221,  9  Sup.  Ot  708v  33  L.  Ed.  123, 
where,  in  the  same  manner,  the  court  com- 
manded the  Supreme  Court  of  said  territory 
to  reinstate  and  bear  a  case,  although, the 
Judges  who  had  rendered  the  Judgment  of 
dismissal  had  gone  out  of  ofilce,  and  an  en- 
tirely new  set  of  judges  had  been  Installed. 
In  Harrington  v.  Holler,  111  U.  S.  796,  4  Sup. 
Ct  097,  28  L.  Ed.  602,  the  same  court  held 
directly  that  no  appeal  would  lie  upon  a  judg- 
ment of  dismissal  for  want  of  JurlsdicUon 
Tendered  in  tiM  Supreme  Court  of  tliis  terri- 


tory, and  tliat  the  remedy,  if  any,  was  by 
mandamus.  It  will  be  seen  from  the  above 
that  the  Supreme  Court  of  the  United  States 
has  from  an  early  date  uniformly  held  to  a 
different  doctrine  from  that  contended  for  by 
respondents.  If  we  look  at  the  decision  of 
the  courts  of  last  resort  in  the  states,  we 
shall  find  them  to  be  almost  uniformly  upon 
the  same  side  of  the  question.  We  shall  not 
attempt  to  review  these  latter  cases,  but  the 
case  of  State  ex  rel.  Keane  v.  Murphy,  19 
Nev.  89,  6  Pac.  840,  is  the  most  interesting 
one  upon  this  question.  The  learned  judge 
of  that  court  in  deciding  said  case,  not  only 
sustained  the  doctrine  as  above  stated,  i^' 
entered  Into  a  discussion  of  the  reasons  there- 
for with  such  success  that  there  seems  ilttis 
chance  of  escape  therefrom.  He  says  tlint 
the  discretion  of  the  lower  court  is  not  con- 
trolled by  such  a  writ;  that  the  question  as 
to  whether  or  not  such  court  has  jurisdic- 
tion in  the  particular  matter  Is  a  prelim- 
inary one ;  that  the  appellate  court  in  grant- 
ing the  writ  decides  that  question  for  the 
lower  court,  and  does  not  compel  It  to  decide 
it  at  all,  and  at  great  length  elaborates  and 
ably  maintains  the  position  contended  for  by 
the  petitioner  in  this  proceeding.  In  view  of 
these  authorities,  we  feel  bound  to  hold  that 
the  proper  remedy,  where  a  cause  has  been 
erroneously  dismissed  for  want  of  jurisdic- 
tion. Is  mandamus." 

To  the  same  effect,  see  Richardson  v.  Far- 
rar,  88  Va.  760,  766-770,  15  S.  B.  Ill;  State 
.ex  rel.  Chism  &  Boyd  v.  Judge,  34  La.  Ann. 
1177;  State  ex  rel.  Daniel  Cohen  v.  T.  C.  W. 
Ellis,  Judge,  41  La.  Ann.  41,  6  South.  55. 

In  State  ex  rel.  Daniel  Cohen  v.  T.  C.  W. 
Ellis,  Judge,  It  is  said:  "Relatively  to  the 
question  of  our  Jurisdiction  to  allow  the  re- 
lief now  sought.  It  suffices  to  say  that  it  Is  a 
settled  rule,  expounded  by  this  court,  that  a 
distinction  is  recognized  between  cases  in 
which  it  is  sought  by  mandamus  to  control 
the  decision  of  the  Inferior  court  on  the  mer- 
its of  the  cause  and  cases  In  which  it  has  re- 
fused to  go  into  the  merits  of  the  action,  up- 
on some  erroneous  construction  of  some  ques- 
tion of  law  or  practice,  preliminary  to  the 
whole  case." 

In  High  on  Ex.  Rem.  S  151,  it  is  said:  "A 
distinction  Is  recognized  between  cases  where 
it  is  sought  by  mandamus  to  control  the  de- 
cision of  the  Inferior  court,  on  the  merits  of 
the  cause,  and  cases  where  It  has  refused  to 
go  into  the  merits  of  the  action,  upon  an  er- 
roneous construction  of  some  question  of  law 
or  practice  preliminary  to  the  whole  case." 

Our  cases  upon  the  subject  of  mandamus 
are  very  numerous,  but  we  have  examined 
all  of  them,  and  find  in  none  of  them  any- 
thing adverse  to  the  rules  laid  down  in  the 
foregoing  authorities. 

We  should  add,  however,  perhaps,  by  way 
of  qualification,  that  probably  where  the 
point  arises  in  one  of  the  regular  courts  of 
the  state  on  plea  In  abatement  or  motion 
raising  a  question  of  Jurisdiction  of  the  per- 


Digitized  by 


Google 


248 


101  SOUTHWESTERN  REPORTER. 


fTenn. 


son  or  subject-matter,  and  there  Is  a  conse- 
qnent  dismissal  of  the  case,  witb  a  Judgment 
for  costs,  and  wherein,  under  the  course  of 
our"practlce,  an  appeal  lies,  to  test  the  cor- 
rectness of  the  action  of  the  lower  court,  man- 
damns  would  not  be  applicable,  so,  in  other 
cases,  in  the  regular  courts  of  the  state, 
where  there  is  a  dismissal  of  the  action  for 
want  of  Jurisdiction,  followed  by  a  Judgment 
for  coats.  But  In  the  classes  of  cases  Just 
referred  to  there  Is  a  distinct  Judgment  en- 
tered upon  which  an  appeal  may  be  prayed 
and  prosecuted. 

For  the  reasons  stated,  we  are  of  the  opin- 
ion that  the  grounds  of  demurrer,  covering 
the  whole  bill,  were  not  well  taken,  and 
should  have  been  overruled  by  the  chancellor. 

We  shall  now  consider  the  second  division 
of  the  demurrer,  which  raises  the  question 
of  the  constitutionality  of  chapter  618,  p 
1152.  Acts  1905. 

It  is  first  objected  by  the  state  that  there 
are  no  such  officers  as  the  state  tax  assessors 
referred  to  In  the  first  section  of  that  act 

This  Is  a  mistaken  view.  The  first  section 
of  chapter  6,  p.  102,  Acts  1897,  referred  to  in 
the  first  section  of  the  above-mentioned  act 
of  1905,  provides  for  a  board  of  state  tax  as- 
sessors to  be  appointed  by  the  Governor,  in 
case  at  the  same  session  of  the  Legislature 
an  net  should  not  be  passed  creating  a  board 
of  railroad  commissioners,  and,  in  case  such 
act  should  be  passed,  then  that  the  duties 
prescribed  In  chapter  5  should  be  devolved 
upon  such  railroad  commissioners.  In  chap- 
ter 10,  p.  113,  Acts  1897,  the  board  of  railroad 
commissioners  was  created.  Thereupon  the 
members  of  that  commission  likewise  obtain- 
ed the  title  of  state  tax  assessors,  and  the 
duties  prescribed  in  chapter  5  of  the  acts  of 
1897  were  devolved  upon  them  ex  oflficlo. 

It  is  insisted  that  the  act  of  1905  is  but 
an  amendment  of  the  act  of  1897,  and,  inas- 
much as  It  does  not  recite  the  title  or  sub- 
stance of  the  former  act  in  its  title  or  In 
Its  body,  that  it  Is  uneonstitntlonal,  as  in  vio- 
lation of  the  last  clause  of  article  2  of  section 
17  of  the  state  Constitution.  We  think  this 
is  a  mistaken  view.  The  act  does  not  pur- 
port to  be,  and  is  not,  an  amendatory  act. 
It  is  an  independent  act,  complete  in  Itself. 
The  officers  referred  to  are  simply  given  other 
duties,  Just  as  additional  duties  may  be  im- 
posed by  statute  upon  the  sheriff,  or  coroner, 
or  any  other  officer  of  the  state  created  by 
the  Constitution  or  established  by  law.  It 
could  be  considered  at  most,  if  an  amendment 
at  all,  only  as  an  implied  amendment,  and 
amendments  of  this  character  are  not  covered 
by  the  constitutional  provision  referred  to. 
Genthner  v.  Fagan,  85  Tenn.  495,  3  S.  W. 
351 ;  Railroad  v.  Crider,  91  Tenn.  506,  507, 
19  S.  W.  618 ;  State  v.  Yardley,  95  Tenn.  558, 
32  S.  W.  481,  34  L.  R.  A.  656 ;  1  Lewis'  Suth- 
erland, Statutory  Construction,  §  239.  In  the 
authority  last  cited  it  is  said : 

"Where  an  act  does  not  purport  to  be  amend- 
atory, but  is  enacted  as  original  and  inde- 


pendent legislation,  and  Is  complete  In  itself, 
it  is  not  within  the  constitutional  require- 
ment as  to  amendments,  though  It  may,  by 
implication,  modify  or  repeal  prior  acts,  or 
part  thereof.  The  Constitution  does  not 
make  the  obviously  impracticable  requirement 
that  every  act  shall  recite  all  other  acts 
that  Its  operation  may  incidentally  affect, 
either  by  way  of  repeal,  modification,  exten- 
sion, or  supply.  The  harmony  or  repugnance 
of  acts  not  passed  with  reference  to  the 
same  subject  can  only  be  effectually  develop- 
ed by  the  clash  of  conflicting  interests  In 
litigation,  and  the  settlement  of  such  ques- 
tions belongs  to  the  Judicial,  not  the  legisla- 
tive, department" 

The  next  point  made  by  the  state  will  be 
sufficiently  disclosed  by  the  following  observa- 
tions : 

If  the  said  act  of  1905  applies  only  to  In- 
terurban  lines  and  street  railway  companies 
whose  lines  extend  beyond  a  single  city,  it  Is 
constitutional.  If  it  applies  to  street  railway 
lines  confined  to  a  single  city  and  not  ex- 
tending beyond  the  boundaries  thereof,  it  Is 
unconstitutional,  either  in  whole  or  In  part 
In  accordance  with  Its  capability  or  incapa- 
bility of  subjection  to  a  division  of  the  sub- 
jects contained  In  It.  It  is  perfectly  clear 
that  the  method  of  taxation  provided  in  the 
act  Is  Just  and  reasonable  when  applied  to 
Interurban  lines.  The  reasons  supporting  this 
method  of  assessment,  as  applying  to  railway 
lines,  running  through  more  than  one  coun- 
ty, are  fully  stated  in  Franklin  County  v. 
Railroad,  12  Lea,  521,  634,  542,  and  need  not 
be  related  here.  The  same  reasons,  we 
think,  would  apply  to  the  property  of  a  street 
railway  company  whose  lines  extend  beyond 
the  limits  of  a  single  city,  even  though  they 
do  not  run  to  any  other  city.  The  reason  Is 
that  the  city  should  not  tax  so  mncb  of  the 
line  as  runs  beyond  Its  limits,  but  only  the 
values  lying  within  It  In  order  to  reach  a 
true  result  in  such  a  case,  it  is  necessary  that 
the  division  into  distributable  and  localized 
property  be  made,  as  provided  In  section  7 
of  the  foregoing  act  of  1897. 

If  we  construe  the  act  as  applying  to  the 
lines  of  a  street  railway  company  confined 
to  a  single  city,  and  not  extending  beyond 
the  boundaries  of  such  city,  It  would  be  un- 
constitutional, at  least  In  part  since  no  good 
reason  could  be  assigned  for  such  a  classifica- 
tion, or  why  street  railway  companies  of  this 
description  should  be  subjected  to  a  mode 
of  taxation  different  from  that  applied  to 
electric  light  companies  and  water  companies, 
provjslons  concerning  the  assessment  of 
which  appear  in  sections  22,  24,  a  258,  pp. 
646,  651,  Acts  1903. 

It  is  our  duty  to  construe  the  act  In  such 
way  as  to  hold  it  constitutional,  If  we  can 
do  so  in  accordance  with  sound  reason.  We 
are  of  the  opinion  that  the  present  act  can 
be  so  construed,  and  that  It  applies  only  to  In- 
terurban Unes  and  street  railway  lines  ez- 
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tending  beyond  tbe  boundaries  of  a  singl* 
city.    Tbis  Is  apparent  from  sections  3  and  7. 

It  la  Insisted  tbat  what  Is  said  In  section  3 
concerning  electric  light  and  power  properties 
Introduces  a  new  subject,  and  makes  the  act 
Told,  as  In  violation  of  article  2,  {  17,  of  tbe 
Constitution,  which  provides  that  no  bill  shall 
become  a  law  which  embraces  more  than  one 
subject,  that  subject  to  be  expressed  In  tbe 
title.  It  la  also  said  that  this  provision  Is  In 
violation  of  article  11,  S  8,  of  the  Constitu- 
tion, becduse  it  makes  an  unreasonable  class- 
ification in  favor  of  electric  light  plants  own- 
ed by  street  railway  companies,  as  against 
Independent  electric  light  plants.  The  reason 
given  for  this  objection  is  that  Independent 
plants  must  be  taxed  as  set  out  in  sections  22, 
24.  c  258.  pp.  646,  651,  Acts  1903,  while  under 
the  present  act  an  electric  light  plant  owned 
by  a  street  railway  company  whose  lines  ex- 
tend beyond  tbe  city  obtains  the  deduction  In 
value  which  must  necessarily  arise  from  tbe 
division  of  the  sum  of  valuation  within  the 
city  by  tbe  whole  mileage  of  the  street  rail- 
way company  extending  beyond  the  city, 
while  no  such  deduction  Is  possible  uuder  the 
provisions  made  for  other  electric  light  com- 
paniea  We  think  the  objection  Is  valid,  and 
tbat  so  much  of  this  act  as  makes  provisions 
for  the  assessment  of  electric  light  plants 
owned  by  street  railway  companies  Is  un- 
constitutional. However,  this  does  not  make 
the  whole  act  void,  since  this  subject  is  easily 
separable  from  the  body  of  the  act,  leaving 
tbe  residue  unimpaired.  State  ex  rel.  v. 
Trewhltt,  118  Tenn.  561,  82  S.  W.  480. 

The  same  Is  true  of  so  much  of  the  last  sec- 
tion as  refers  to  the  back  assessment  of  rail- 
roads, telephones,  and  telegraph  companies 
(In  tbe  last  clause  of  section  1^  objected  to 
by  counsel  for  the  complainant  These  sub- 
jects are  wholly  foreign  to  the  title  of  the 
act,  but  may  be  elided  without  Impairing  tbe 
Int^rlty  thereof.  We  can  have  no  doubt  that 
the  Legislature  would  have  passed  the  act 
with  both  of  the  objectionable  features  re- 
ferred to  left  out  State  ex  rel.  v.  Trewhltt, 
supra ;   State  v.  Wilson,  12  Lea,  246,  254. 

A  criticism  is  made  upon  the  act  to  the 
effect  that  section  18  speaks  only  of  street 
railroads.  However,  It  Is  clear  that  constru- 
ing the  whole  act  together  It  was  Intended 
by  tbe  Legislature  in  this  section  to  cover, 
not  only  street  railroads,  but  interurban  rail- 
roads as  welL 

There  are  other  criticisms  of  the  act  made 
by  counsel  which  we  have  carefully  consider- 
ed and  found  not  well  made,  but  do  not  deem 
them  of  sufficient  Importance  to  merit  a  more 
particular  reference  here. 

It  does  not  appear  from  the  allegations  of 
the  bill  whether  the  lines  of  the  Memphis 
Street  Railway  Company  extend  beyond  the 
limits  of  the  city  of  Memphis  or  not;  and 
so  It  does  not  appear  from  the  bill  whether 
tbe  lines  of  tbe  company  referred  to  fall 
irlthin  tbe  act  which  we  have  al)ove  held  con- 


stitutional or  not  We  cannot  presume  tbat 
the  officers  of  the  state  acted  Illegally. 

It  follows  that  the  contention  of  tbe  State, 
with  respect  to  the  year  1905,  must  be  disal- 
lowed. 

However,  as  to  the  years  1902,  1903,  and 
1904,  tbe  complainant  is  entitled  to  relief  for 
tbe  reasons  already  given. 

The  next  and  last  question  is  whether  the 
court  shall  permit  a  return  to  the  alternative 
writ  or  whether  a  peremptory  writ  shall  be 
ordered  to  issue  at  once. 

In  Merrill  on  Mandamus,  after  stating  tbe 
older  and  harsher  practice,  the  author  con- 
tinues : 

"The  custom  now  Is,  if  the  demurrer  to  or 
tbe  motion  to  quash  the  alternative  writ  is 
overruled,  to  allow  the  respondent  to  put  la 
a  return.  This  is  not  conceded  to  be  a  mat- 
ter of  right  but  is  considered  proper  when 
Justice  requires  that  the  respondent  should 
be  allowed  to  answer.  Sometimes  the  court 
has  required  the  respondent  to  submit  to  It 
his  proposed  answer,  or  to  show  the  merits 
of  his  defense  by  an  affidavit  or  has  received 
tbe  oral  statements  of  bis  counsel  In  lieu  of 
an  affidavit  In  such  cases,  if  the  court  con- 
sidered  the  proposed  defenses  to  be  without 
merit  or  that  they  had  already  been  passed 
on  in  the  decision  of  the  demurrer,  or  motion 
to  quash,  the  respondent  was  not  allowed  to 
make  a-  return  and  a  peremptory  writ  was 
ordered." 

No  suggestion  has  been  made  that  tbe  bill 
stated  Incorrectly  the  facts  In  respect  of  the 
county  trustee's  refusal  to  take  jurisdiction 
of  the  controversy.  The  cause  will  be  re- 
manded to  the  chancellor,  with  directions  to 
issue  at  once  a  peremptory  writ  directing 
the  county  trustee  to  take  jurisdiction  of  the 
controversy,  and  proceed  to  hear  it  in  respect 
of  the  taxes  of  1902,  1903,  and  1904. 

The  ca3t8  of  this  cause  will  be  paid  by  the 
defendant 

On  Rehearing. 

This  case  was  before  us  on  a  former  day 
of  the  term,  and  is  now  before  us  again  on 
petition  to  rehear,  and  to  modify  our  former 
opinion,  in  so  far  as  It  refers  to  section  3, 
c.  613,  p.  1153,  Acts  1905,  in  relaUon  to  the 
electric-lighting  business  of  street  railway 
companies.  It  Is  said  that  the  Memphis 
Street  Railway  Company,  whose  property  is 
under  consideration  in  the  present  case.  Is 
engaged  In  no  such  lighting  business,  hence 
that  the  question  does  not  arise  here  and 
should  not  be  disposed  of  In  the  opinion; 
and  tbat  what  was  said  in  the  former  opin- 
ion will  unnecessarily  and  unjustly  affect  the 
business  of  other  companies  tbat  are  not  be- 
fore the  court  and  that  have  no  opportunity 
to  be  beard.  Furthermore,  It  Is  said  that 
the  business  of  electric  lighting,  in  respect 
of  those  street  railway  companies  that  are 
so  engaged,  Is  so  Intermingled  with  their 
street  railway  operations  that  they  cannot 
be  separated  for  the  purposes  of  assessment 


Digitized  by 


Google 


260 


104  SOUTHWESTERN  REPORTER. 


CTenn. 


80  as  to  reach  any  Jnst  result,  ettber  to  tbe 
state  or  to  tbe  companies  so  engaged. 

It  is,  of  course,  a  matter  to  be  regretted 
that  the  decision  ot  a  case  as  a  result  of  the 
enunciation  of  the  principles  upon  which  it 
Is  based,  always  affects,  indirectly  at  least, 
the  rights  of  people  not  before  the  court; 
but  this  is  a  necessary  infirmity,  or  Incident 
at  least,  of  all  judicial  proceedings  which 
the  wisdom  of  man  has  never  been  able  to 
cure  or  change.  We  do  not  agree  with  coun- 
sel that  It  is  unnecessary  in  the  present  case 
to  consider  the  proTlsions  of  section  3,  c.  513, 
p.  1153,  Acts  1905,  so  far  as  they  relate  to 
electric  lighting.  It  is  necessary  to  pass  up- 
on that  part  of  it  which  refers  to  electric 
lighting,  because  tbe  attorneys  for  tbe  com- 
plainant have  challenged  that  particular  fea- 
ture of  the  act  as  introducing  a  new  subject, 
and  making  the  whole  act  void  as  In  viola- 
tion of  article  2,  5  17,  of  the  Constitution, 
and  also  as  in  violation  of  article  11,  f  8,  of 
that  instrument  In  the  former  opinion  the 
conclusion  was  reached  that  the  provision 
referred  to  constituted  a  separate  subject, 
but  might  be  elided,  as  merely  incidental,  un- 
der the  rule  as  laid  down  in  State  ex  rel.  v. 
Trewhitt,  113  Tenn.  561,  82  S.  W.  480,  and 
State  v.  Wilson,  12  Lea,  246,  254,  and  other 
cases,  leaving  the  residue  of  tbe  act  to  stand. 
I  am  still  of  that  opinion,  but  tbe  majority 
of  the  court  have  reached  a  different  conclu- 
sion on  tbe  following  grounds,  in  which  I 
concede  that  there  is  great  force. 

The  statute  under  which  street  railway 
companies,  and  tnterurban  companies  are  au- 
thorized to  engage  in  the  business  of  electric 
lighting,  iB  chapter  406,  p.  1150,  Acts  1003. 
The  first  section  of  that  act  reads  as  follows ; 

"Section  1.  Be  It  enacted  by  the  General 
Assembly  of  the  state  of  Tennessee,  that  sec- 
tions 6  and  13  of  the  act  entitled,  'An  act  to 
provide  for  the  organization  of  corporations,' 
approved,  March  23,  1875,  being  chapter  14i2 
of  tbe  acts  of  1875,  be  so  amended  that 
railroads  and  railway  companies  construct- 
ing, owning,  and  operating  with  electricity 
interurban  railroads  and  street  railroad  com- 
panies, shall  have  and  be  invested  with  the 
following  additional  rights  and  powers  to 
wit:  To  manufacture,  generate  and  distrib- 
ute electric  light,  electric  heat  and  electric 
power  for  the  purpose  of  supplying  them- 
selves and  others;  to  construct,  equip  and 
own  factories,  plants,  machinery  and  all  ap- 
pliances for  the  manufacture,  generation  and 
distribution  of  electric  light,  power  and  heat ; 
to  acquire,  by  purchase,  lease,  or  other  law- 
ful contract,  electric  plants,  factories,  ma- 
chinery and  all  appliances  for  the  manufac- 
ture, generation  and  distribution  of  electric 
light,  power  and  heat;  to  acquire  by  pur- 
chase, lease  or  other  lawful  contract,  elec- 
tric plants,  factories,  machinery,  equipments, 
and  appliances,  and  rights,  easements,  licens- 
es and  franchises,  necessary  or  convenient 
to  manufacture,  generate,  distribute  and  sell 
electric  light,  power  and  beat;  to  supply  and 


sell  to  others  electric  Ilgbt,  power  and  beat; 
to  acquire  by  purchase,  lease  or  other  lawful 
contract,  water  power,  riparian  and  water 
rights  together  with  all  such  licenses  and 
franchises,  easements,  and  privileges  attach- 
ed to,  necessary  or  convenient  to  operate  and 
use  tbe  same;  and  to  have  and  possess  all 
such  other  powers  as  shall  be  necessary  to 
execute  and  perform  the  powers  hereinbefore 
granted." 

Section  8,  c.  513,  p.  1153,  Acts  1905,  read* 
as  follows : 

"Sec.  8.  Be  It  further  enacted  that  every 
person,  or  corporation,  owning,  leasing,  or  op- 
erating interurban  and  street  railroad  prop- 
erties, including  electric  light  and  power  prop- 
erties when  owned  or  operated  In  conjunction 
with  street  railroad  properties  shall  file  with 
the  comptroller  of  the  state  biennially  on 
or  before  the  first  day  of  April,  commencing 
with  1905,  a  schedule  or  schedules  stating 
and  giving  tbe  following  facts  and  informa- 
tion, viz. ;  A  list  or  statement  of  all  of  his  or 
Its  property,  real,  personal,  and  mixed,  owned 
or  leased,  setting  forth  therein  tbe  length  In 
miles  of  the  entire  road-bed,  switches,  and 
side  tracks  showing  the  number  of  miles  in 
each  county,  and  the  number  of  miles  In 
each  city,  or  incorporated  town,  the  value  of 
the  whole,  tbe  amount  of  capital  stock  con- 
trolled by  the  corporation,  the  bonded  debt 
the  gross  annual  receipts  of  the  preceding 
fiscal  year,  the  number  of  care,  their  classes 
and  value,  tbe  location,  description,  and  value 
of  all  car  sheds,  transfer  stations,  power 
houses,  and  other  real  estate,  and  all  real, 
personal,  and  mixed  property  belonging  to  tbe 
person  or  company  owning  said  railroad.  If 
a  part  of,  and  used  in  connection  therewith, 
together  with  its  value." 

Upon  further  consideration  of  the  matter, 
and  construing  the  foregoing  section  In  con- 
nection with  section  1  of  the  above-mentioned 
chapter  406  of  the  Acts  of  1903,  the  majority 
of  tbe  court  are  of  opinion  that  the  language 
upon  the  subject  of  electric  lighting  appear- 
ing in  tbe  foregoing  section  of  the  Acts  of 
1905,  viz.,  "including  electric  light  and  power 
properties  when  owned  or  operated  in  con- 
junction with  street  railroad  properties,"  ap- 
plies only  to  the  case  of  electric  lighting  op- 
erations arising  solely  from  the  running  of 
an  electric  railway  plant  as  a  railway,  and 
to  the  sale  ot  Its  surplus  electricity  so  gen- 
erated, and  does  not  cover  the  case  of  a  street 
railway  company,  or  Interurban  company, 
owning  and  operating  a  separate  electric  light 
plant,  or  a  plant  run  under  chapter  406  of  the 
Acts  of  1903  for  the  purpose  of  conducting  the 
business  of  electric  llghUng;  and.  In  this 
view,  that  tbe  provisions  of  section  3,  c. 
613,  p.  1153,  Acts  1905,  upon  the  subject  of 
electric  lighting,  do  not  constitute  a  separate 
subject  in  violation  of  article  2,  {  17,  of  the 
Constitution,  and  that  so  construed  the  afore- 
said section  3  of  Acts  of  190S  is  not  In  Tiola- 
tion  of  article  11,  8  8,  of  the  Constitution. 
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What  wonid  be  the  result  in  the  case  of  a 
distinct  plant  owned  or  leased  and  operated 
by  an  electric  railway  company,  and  not  an 
Integral  part  of  its  railway  business,  the 
court  tblnlcs  does  not  arise  in  the  present  case, 
and  need  not  be  considered. 

On  Motion  to  Modify  Order. 

After  the  original  opinion  was  banded  down 
in  this  case  on  the  20th  of  June,  an  applica- 
tion was  made  by  defendant's  counsel  for  a 
modification  of  the  order  directed  in  the  last 
paragraph  upon  the  subject  of  tbe  Issuance 
of  a  peremptory  mandamus,  so  as  to  permit 
the  filing  of  an  answer  upon  the  remand  to 
the  chancery  court  This  was  opposed  by 
counsel  for  complainant,  and  the  court  final- 
ly settled  the  particular  controversy  thus  aris- 
ing by  entering  an  order  granting  to  the  de- 
fendant 10  days  from  the  adjournment  of  tbe 
court  within  which  to  file  an  afiSdavit  set- 
ting forth  tbe  defense  which  be  desired  to  in- 
corporate in  the  answer  which  he  proposed  to 
file.  This  course,  sanctioned  by  the  authority 
cited  in  the  original  opinion,  was  adopted  with 
the  view,  on  the  one  band,  of  avoiding  the  pos- 
sibility of  shutting  ofC  a  jtist  defense,  and,  on 
the  other,  of  guarding  against  unnecessary 
delay  in  the  hearing  of  the  controversy  which 
the  court  bad  held  it  was  tbe  duty  of  the 
county  trustee  to  talce  Jurisdiction  of  and  to 
hear. 

Within  the  10  days  granted  the  defendant 
filed  bis  affidavit,  stating  his  grounds  as  fol- 
lows : 

"That  at  the  time  the  matter  of  tbe  assess- 
ment of  said  street  railway  was  taken  up  be- 
fore bim,  as  a  quasi  Judicial  officer,  atQant 
was  informed  and  ascertained  as  a  fact  dur- 
ing bis  investigation  Into  tbe  facts  of  said 
back  assessment  for  the  years  1902,  1903,  and 
1904  that  tbe  Memphis  Street  Railway  Ck>m- 
pany  bad  been  regularly  assessed  by  the  as- 
sessor of  Shelby  county,  that  said  assessment 
had  been  reviewed  by  the  county  board  of 
assessors  for  Shelby  county,  and  that  an  ap- 
peal bad  been  taken  from  the  said  county 
board  to  the  state  board  of  equalization,  and 
that  said  appeal  had  t>een  acted  upon,  and 
that  an  assessment  bad  been  finally  made  on 
said  street  railway  company  by  said  state 
t)oard  under  said  appeal.  This  affiant,  then 
acting  as  a  qnasi  Judge  and  construing  the 
law  and  tbe  acts  of  the  Legislature  as  best 
he  could,  deemed  himself  bound  by  tbe  as- 
sessment of  said  state  board  for  said  years. 
He  thereupon  ruled  that  the  assessment  made 
by  tlie  state  board  was  a  finality,  and  that 
he  acting  in  said  quasi  Judicial  manner  was 
bound  thveby,  and  that  he  was  witbout  Ju- 
risdiction to  proceed  further  in  tbe  matter  of 
said  aBaeesmeat. 

"Under  citation  served  on  the  Memphis 
Street  Railway  Company,  tbe  following  facts 
among  others  were  disclosed  during  the  ex- 
aminatioa  fox  tb«  reftpectlve  years: 


"1902.  For  fbe  year  1902  the  Memphis 
Street  Railway  Company  appealed  from  tbe 
assessment  of  the  assessor  to  tbe  county  board 
of  equalization,  and  tbe  county  l>oard  of 
equalizers  assessed  tbe  corporate  property  of 
tbe  Memphis  Street  Railway  Company  at 
and  for  the  sum  of  $980,000.  From  tbls  as- 
sessment the  state  of  Tennessee  and  the  coun- 
ty of  Shelby  appealed  to  the  state  board  of 
equalization,  and  this  board  assessed  said 
property  at  and  for  the  sum  of  $1,700,000. 
Affiant  further  found  as  a  fact  that  tbe  state 
board  of  equalization  did  during  September, 
1902,  certi^  this  fact  to  the  county  clerk 
of  Shelby  county,  Tenn. 

"1903-04.  The  county  assessor,  in  the  years 
1903-04,  following  the  action  of  tbe  state 
board  of  equalization  for  the  year  1902,  as- 
sessed the  property  of  the  Memphis  Street 
Railway  Company  for  each  of  these  years 
at  and  f«r  the  sum  of  $1,700,000.  Tbe  county 
board  of  equalizers  reviewed  tbe  assess- 
ment for  tbe  year  1903,  and  also  for  the 
year  1904,  and  approved  these  assessments 
for  both  years.  The  state  ttoard  of  equalizers 
for  both  of  these  years  approved  the  finding 
of  the  county  board  of  equalization,  and 
placed  tbe  assessment  for  each  year  at  the 
sum  of  $1,700,000. 

"Affiant  further  found  that  the  assessment 
acts  of  1901  and  1903,  In  section  33  of  each 
act,  provided  as  follows:  'When  tbe  county 
board  of  equalizers  shall  have  determined 
the  matters  of  equalization  and  value  before 
It,  and  within  Its  Jurisdiction,  such  action 
shall  be  final  except  in  so  far  as  the  same 
may  be  reviewed  or  changed  by  the  state 
lM)ard  of  equalization.'  Also  under  Acts 
1901,  p.  346,  8  38,  subsec.  10,  tbls  language  Is 
used:  "The  action  of  the  state  board  of  equali- 
zation shall  be  final  and  conclusive  as  to  all 
matters  passed  ujwn  by  tbe  board,  and  taxes 
shall  be  collected  upon  the  values  so  fixed 
and  found  by  said  board.'  The  same  identi- 
cal language  Is  used  in  Acts  1903,  p.  674.  c. 
258,  §  38,  subsec.  10.  This  condition  of  facts, 
together  with  the  law  which  your  affiant 
presumed  to  be  applicable  to  bis  action  In 
the  premises,  constrained  affiant  to  hold  that 
tbe  assessment  of  the  state  l>oard  of  equali- 
zation was  final,  and  that  affiant  was  with- 
out Jurisdiction,  and  had  no  authority  to 
n^ake  tbe  assessment  against  said  properties 
as  requested." 

There  are  other  averments  In  the  affidavit, 
covering  the  year  1905;  but,  as  the  contro- 
versy In  respect  of  that  year  has  l)een  elim- 
inated,, we  need  not  further  refer  to  this  por- 
tion of  the  affidavit 

Tbe  defense  sought  to  be  interposed  as 
to  the  assessment  for  tbe  years  1902,  1903, 
and  1004  Is,  in  short,  that,  inasmuch  as  the 
state  iKmrd  of  equalization  had  acted  upon 
tbe  assessments  for  each  of  these  years,  and 
subsection  10,  above  quoted,  declares  that 
tbe  action  of  that  board  shall  be  "final  and 
conclusive,"  there  can  be  no  back  assessment; 


Digitized  by 


Google 


262 


104  SOUTHWEOTERN  REPORTER. 


(Tenn. 


or  reassessment,  under  section  31  quoted  In 
the  original  opinion. 

We  shall  now  examine  this  position. 

In  order  to  prc^erly  determine  the  matter, 
we  shall  have  to  construe  sections  31  and  38 
of  the  said  chapter  258  of  the  Acts  of  1903; 
and,  in  doing  so,  we  shall  at  the  same  time 
construe  the  act  of  1901  referred  to,  since 
they  are  in  respect  of  this  matter  the  same. 

In  the  original  opinion  section  31  is  set 
out  in  full.  By  reference  to  that  section,  it 
will  be  seen  that  beyond  doubt  five  cases  are 
stated  (subsections  1  to  6,  InclnsiTe)  in  which 
back  assessments  may  be  made.  It  Is  un- 
necessary to  consider  whether  an  additional 
ground  is  given  in  subsection  6.  It  is  per- 
ceived that  in  three  of  the  five  instances  (sub- 
iiections  2,  3,  4)  a  case  is  supposed  in  which 
the  board  of  equalization  has  already  acted. 
So  that,  if  subsection  10  of  section  38,  quoted 
In  the  affidavit,  has  a  univeraai  application — 
that  Is,  admits  of  no  exception  to  the  gener- 
ality of  Its  language— sections  31  and  38  are 
directly  in  conflict.*  But  the  dictate  of  com- 
mon sense,  as  well  as  the  letter  of  the  law, 
is  that  the  several  parts  of  an  act  must  be 
considered  together,  and  so  construed  as  to 
accomplish  harmony  between  them,  it  that 
can  be  done. 

In  the  original  opinion  we  quoted  subsec- 
tion 11  of  section  38.  Turning  to  the  lan- 
guage there  quoted,  it  will  be  observed  that 
the  duty  is  devolved  upon  the  state  board 
of  equalization  to  hear  appeals  upon  mat- 
ters of  back  or  reassessment  made  by  revenue 
agents  or  other  officers  of  the  state  from 
county  trustees  or  coimty  court  clerks;  that 
the  right  of  appeal  from  the  decision  of  the 
county  trustees,  or  county  court  clerk,  as 
the  case  may  be,  In  back  assessment  cases 
heard  by  them,  or  either  of  them,  is  given 
to  the  state,  the  coimty,  and  also  to  the  tax- 
payer or  citizen  whose  property  has  been 
reassessed,  and  that  it  is  made  the  duty  of 
the  state  board  to  bear  the  matter  in  con- 
troversy. This  subsection  11  Immediately 
follows  subsection  10  quoted  In  defendant's 
affidavit  Reading  these  two  subsections  of 
section  38  together,  there  can  be  no  sort  of 
doubt  that,  whatever  may  be  the  scope  of 
subsection  10  In  respect  of  the  finality  or  con- 
clusiveness of  the  action  of  the  state  board, 
it  cannot  extend  so  far  as  to  exclude  cases 
of  back  assessment  or  reassessment  author- 
ized by  other  parts  of  the  act,  but  as  to 
such  matters  they  are  to  be  treated  as  excep- 
tions to  the  rule  of  finality  expressed  in  sub- 
section 10.  Indeed,  so  careful  was  th^  Gen- 
eral Assembly  to  make  sure  the  right  and 
power  of  back  assessment  or  reassessment  in 
the  special  cases  provided  for  that  it  was 
declared  in  subsection  5  of  section  38  that 
the  state  board  during  its  biennial  session, 
"or  at  any  other  time,"  shall  have  the  power 
to  send  any  of  Its  members  to  any  portion 
of  the  state  to  obtain  information  and  evi- 
dence deemed  material,  "and  to  hear  questions 
upon  appeal  from  the  action  of  trustees  and 


county  court  clerks."     The  subsection  con- 
tinues:   "In  cases  of  back  assessments  and 
re-assessments,  to  the  duties  of  equalization, 
said  board,  whenever  deemed  material,  may 
hold  at  any  time,   sessions  at  said  Capitol 
or  elsewhere  for  the  transaction  of  business, 
other  than  that  to  be  performed  during  the 
biennial    sessions,    which    sessions    may   be 
held    either    before   or   after    said    biennial 
sessions,"    etc.    The    lawmaking    body    re- 
turns  to    the   subject   again   in   section   39, 
wherein  It  is  declared  that  the  assessments 
provided  for  In  section  31  (that  is  back  as- 
sessments) shall  not  be  made  for  any  year 
other  than  "for  the  year  in  which  said  as- 
sessments shall  be  made,  and  for  three  years 
preceding  same."     So,  if  there  is  anything 
in  the  act  wholly  outside  the  field  of  doubt 
and  speculation,  it  Is  that  it  was  the  pur- 
pose of  the  Legislature  to  provide  for  back 
assessments  In  proper  cases :  but  there  never 
could  be  a  back  assessment  if  the  action  of 
the  state  board  were  final,  in  the  sense  sug- 
gested In  defendant's  affidavit,  on  the  ground 
that    It    had   passed    upon   and   settled   the 
original  assessiment,  either  under  its  general 
operation  as  a  board  of  equalization  or  on 
the  exception  of  some  taxpayer  to  the  action 
of  the  county  board;   since  the  state  board 
In  one  or  the  other  of  these  methods  passes 
upon  all  origrinal  assessments.    The  act  pro- 
vides (section  33)  that  all  assessments  shall 
go   l)efore   the   county   board  of  equalizers, 
rrom  this  board  they  are  passed  on  to  the 
state  board.    Chapter  258,  at  pages  666,  66T, 
670,  Acts  1903.    The  functions  of  the  county 
board   are   triplicate — ^the  primary   one   to 
equalize    the    assessments    over   the    whole 
county;    a  secondary,   or  at  least  an   addi- 
tional, one,  to  hear  complaints  of  individual 
taxpayers,  either  that  the  pr(H>erty  of  other 
taxpayers  or  of  some  other  taxpayer  Is  assess- 
ed lower  than  his  own,  or  that  his  property  is 
assessed  too  high,  or  the  board  may  of  its 
own  motion  raise  or  lower  any  assessment 
so  as  to  place  the  property  at  Its  actual  cash 
value.     Acts    1903,   pp.   665,    66a      But   the 
county  board  cannot  raise  any  particular  as- 
sessment until  the  property  owner  or  owners 
affected   by   the  increase   shall    have    been 
notified  and  given  an  opportunity  to  be  heard. 
Id.,  p.  605.    When  the  county  board  of  equal- 
izers shall  have  determined  "the  matters  of 
equalization  and  values,  before  them,   and 
within  their  Jurisdiction,"  such  action,  the 
statute  provides,  "shall  be  final,  except  in  so 
far  as  the  same  may  be  revised  or  changed 
by  the  state  board  of  equalization."    Id.,  p. 
667.    The  functions  of  the  state  board  are 
In  the  main  substantially  the  same  as  those 
of  the  county  board,  modified  by  the  fact 
that  the  scope  of  its  operations  is  wider,  and 
that  It  does  not  entertain  original  complaints 
of  Individual  tax-payers  except   in  the  one 
instance  below  mentioned.    The  primary  duty 
of  the  state  board  is  to  equalize  the  assess- 
ments in  the  several  counties  over  the  whole 
state^  so  as  to  make  them  conform  to  the 
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standard  of  the  actual  cash  value  of  tbe 
properties  Involved ;  In  performing  wblch 
duty  equalization  may  be  made  by  clasalflca- 
tlon  of  properties  by  wards,  cItII  districts  or 
countieSi  or  In  such  manner  as  may  be  deem- 
ed best  to  enable  the  board  to  justly  and 
equitably  equalize  assessments  in  conformity 
with  tbe  standard  of  actual  cash  value.  Id., 
p.  673.  This  Is  tbe  main  work  of  the  bien- 
nial session.  Pages  672,  67a  But  at  this 
session  the  board  may  bear  the  original 
complaint  of  an  Individual  taxpayer  that 
other  property  tban  his  own  has  been  as- 
sessed at  less  tban  Its  actual  cash  value; 
and,  as  Incidental  to  Its  power  to  re-examine, 
or  review  the  work  of  the  county  board.  It 
may  re-examine  complaints  of  this  character 
made  in  that  board,  as  well  as  tbe  action  of 
that  board  upon  the  complaints  of  Individual 
taxpayers  as  to  the  valuation  of  their  prop- 
erty. This  power  la  found  in  the  general 
dn^  of  equalization  (section  38,  passim),  and 
also  in  that  portion  of  section  33  which  pro- 
vides that  the  matters  of  equalization  and 
values  before  the  county  board,  and  within 
Its  Jurisdiction  stiall  be  final,  "except  in  so 
far  as  the  same  may  be  revised  or  changed 
by  tbe  state  board  of  equalization."  Page 
667.  Another  important  function  of  tbe  state 
board  is  to  bear  appeals  from  the  decisions 
of  county  trustees  and  county  court  clerks 
in  the  matter*  of  l>ack  assessments.  Section 
38,  subsec.  11 ;  also,  subsection  6,  pp.  673,  676. 
Now,  going  back  and  stating  in  outline  tbe 
process  of  assessment  from  the  beginning  to 
its  completion,  we  have,  first,  the  assessments 
made  by  tbe  county  and  district  assessors. 
Sections  13  to  18;  sections  21  to  26.  Then 
follow  in  regular  order  the  duty  of  the  as- 
aessors  to  turn  over  their  assessment  lists 
and  books  to  tbe  county  court  clerk  (section 
19),  tbe  requirement  that  tbe  county  court 
clerk  shall  turn  over  to  the  county  board  of 
equalization  tbe  assessment  lists  or  rolls  at 
Its  first  day's  session  for  Its  consideration 
(section  33,  p.  665),  the  provision  that  the 
county  board  of  equalization  shall  upon  the 
completion  of  Its  labors  deposit  Its  records 
and  papers,  together  with  the  assessment 
lists  with  the  clerk  of  the  county  court  for 
preservation  (Id.),  and  shall  furnish  a  sum- 
mary of  its  work  together  with  a  tabulated 
statement  of  certain  data,  to  the  state  board 
of  equalization  (pages  666,  668,  670),  then 
tbe  performance  by  the  latter  of  Its  duties 
In  the  valuation  and  equalization  of  prop- 
erty, as  above  mentioned  (section  38,  passim), 
and  finally  tbe  certification  by  that  board  to 
the  several  county  court  clerks,  showing  cor- 
rections and  changes  In  assessments,  and  the 
Increases  and  decreases  In  the  value  of  prop- 
erty, and  the  duty  of  the  county  court  clerks 
to  make  proper  and  correct  entries  of  these 
matters  upon  tbe  tax  books,  to  be  turned  over 
to  the  county  trustee  (page  674).  Thus,  It  Is 
I)ercelved,  all  of  the  assessments  come  be- 
fore the  state  board  In  regular  course.    Such 


cbangea  as  they  make  In  Individual  assess- 
ments they  make  In  the  course  of  the  regu- 
lar routine;  No  appeal  Is  provided  from 
tbe  county  board  to  the  state  board.  None 
is  needed.  Objections  made  in  the  county 
board  can  be  followed  into  the  state  board, 
and  tbere  renewed  under  forms  and  methods 
the  latter  may  prescribe  pursuant  to  subsec- 
tion 4  of  section  38.  From  all  this,  it  Is 
clear  there  is  no  trial  In  the  sense  of  a  litiga- 
tion between  contending  suitors,  but  merely 
the  means  and  methods  provided  for  an  ad- 
ministrative branch  of  the  public  service  to 
enable  it  to  reach  a  correct  result  in  the 
assessment  of  property.  No  notice  to  the  tax- 
payer Is  required,  but  be  must  take  notice 
from  the  statute  Itself  of  the  biennial  ses- 
sion. Page  672.  But,  when  the  machinery 
Is  put  In  motion  to  back  assess  tbe  property 
of  a  citizen,  a  marked  change  Is  noted.  He 
must  be  served  with  a  personal  citation  to 
appear  before  tbe  county  trustee  (or  county 
court  clerk,  as  the  case  may  be)  and  show 
cause,  if  any  be  has,  "why  said  property 
should  not  be  back  assessed  or  reassessed 
at  Its  actual  cash  value."  Page  662.  Un- 
der this  citation  a  regular  trial  is  had  be- 
fore the  county  trustee  (or  before  the  coun- 
ty court  clerk,  In  the  case  of  merchants'  tax- 
es), as  a  result  of  which  he  Is  to  render  a 
decision,  fixing  tbe  rights  of  the  parties,  from 
which  an  appeal  may  be  prayed  and  prose- 
cuted by  either  party  to  the  state  board  of 
equalization  (subsection  11  of  section  38,  p. 
674),  "whose  duty  It  shall  be  to  hear  the 
matter  In  controversy."  Id.  Now,  it  Is  clear 
that  subsection  10  of  section  38,  viz.,  "The 
action  of  the  state  board  of  equalizers  shall 
be  final  and  conclusive  as  to  all  matters  pass- 
ed upon  by  tbe  board,  and  taxes  shall  be  col- 
lected upon  the  valuations  so  fixed  and  found 
by  said  board,"  has  quite  a  different  mean- 
ing from  that  suggested  in  tbe  aflSadvIt  It 
means,  indeed,  that  these  valuations  are 
not  to  be  Interfered  with  or  changed  by  any 
other  tribunal  or  court.  It  does  not  mean 
that  the  power  of  the  state  board  Is  limited 
thereby;  that  Is,  it  does  not  mean  that 
when  the  state  board  shall  have  acted  upon 
tbe  valuations  In  the  course  of  Its  ordinary 
routine  In  reviewing  the  work  of  the  county 
board,  that  it  (the  state  board)  shall  thereby 
cut  Itself  off  from  a  re-examlnatlon  of  par- 
ticular assessments  under  proceedings  in- 
stituted for  procuring  back  assessments.  To 
80  hold  would  be  to  nullify  every  provision 
In  the  act  upon  the  subject  of  back  assess- 
ments. It  Is  Indeed  true  that  the  Legislature 
intended  to  declare  In  subsection  10,  supra, 
that  whenever  the  state  board  bad  finally 
passed  upon  the  assessments,  under  all  of  tbe 
powers  conferred  upon  It,  whether  through 
its  routine  work  of  equalization  at  its  bi- 
ennial session,  or  subsequent  proceedings  for 
back  as.sossment,  this  should  be  an  end  of 
the  matter. 
The  learned  counsel  for  defendant  do  not 
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go  so  far  In  their  brief  as  the  defendant  goes 
In  his  affidavit.    In  the  brief  It  Is  said: 

"Now,  we  earnestly  submit  that  subsection 
10  is  a  general  provision,  'and  as  aforesaid 
applies  absolutely  and  unequivocally  to  all 
matters  that  have  been  passed  upon  by  the 
state  board  of  equalization.  However,  sec- 
tion 81  is  a  special  provision  applying  only 
to  the  enumerated  class  of  cases  mentioned 
therein,  and  therefore  In  our  opinion  a  prop- 
er construction  of  these  two  sections  taken 
together  is  that  alt  matters  concerning  the 
valuation  of  properties  when  passed  upon  by 
the  state  board  of  equalization  are  final,  ex- 
cept in  those  cases  which  are  mentioned  in 
section  31,  and  which  are  exceptions  to  the 
general  rule  of  finality." 

This  construction  Is  assented  to  In  the 
reply  brief  of  complainant's  counsel. 

It  is  perceived  that  It  Is  the  same  in  sub- 
stance as  that  reached  by  the  court  upon  an 
extended  review  and  comparison  of  all  of  the 
provisions  of  the  statute  applicable. 

So  the  court  and  the  counsel  upon  both 
sides  are  at  one  on  the  proposition  that  pro- 
ceedings for  back  assessments  falling  within 
the  provisions  of  section  31  are  in  nowise 
precluded  by  the  provisions  of  subsection  10 
of  section  38,  but  may  be  Instituted  and  car- 
ried to  a  conclusion  under  section  31  and 
subsection  11  of  section  38. 

This  would  seem  to  end  the  controversy,  by 
a  general  accord.  Counsel  for  defendant, 
however.  Insist  that  the  case  before  us  does 
not  fall  within  the  several  grounds  for  back 
assessment,  or  any  of  them,  set  forth  in  sec- 
tion 31.  But  counsel  are  precluded  from 
making  this  point  by  the  language  of  the 
original  opinion  in  this  cause.  In  that  opin- 
ion we  said: 

"Before  directly  taking  up  for  considera- 
tion the  points  in  the  demurrer,  we  deem  it 
proper  to  say  that  we  think  the  facts  stated 
in  the  bill,  which  we  have  set  out,  make  out 
a  case  for  the  jurisdiction  of  the  county  trus- 
tee to  reassess  or  back  assess,  the  property 
of  the  Memphis  Street  Railway  Company, 
within  subdivisions  2,  3,  and  6  of  section  31, 
above  set  out,  of  chapter  258  of  the  Act«  of 
1903." 

That  determination  cannot  be  reopened 
after  the  close  of  the  term,  nor  could  It  be  at 
any  time  made,  in  the  form  of  the  present 
application.    Besides,  we  are  content  with  it 


as  it  stands,  believing  it  to  be  perfectly  Bound 
and  Just 

In  view  of  the  construction  given  to  the 
act,  and  our  holding  that  the  controversy  as 
set  forth  in  the  bill  falls  within  the  provi- 
sions of  section  31,  no  other  conclusion  is  pos- 
sible than  that  a  proper  case  was  stated  for 
the  Jurisdiction  of  the  county  trustee;  that 
the  affidavit  falls  to  show  any  reason  why 
he  should  not  take  Jurisdiction  and  proceed 
with  the  hearing  of  the  case;  in  short,  that 
it  appears  the  defendant  has  no  valid  defense 
to  offer  against  the  issuance  of  the  peremp- 
tory writ  of  mandamus,  and  the  same  order 
must  be  made  upon  this  subject  which  was 
directed  to  be  made  near  the  close  of  the 
original  opinion. 

There  is  nothing  in  the  numerous  authori- 
ties cited  in  defendant's  brief  that  gainsays 
the  conclusion  we  have  reached.  The  whole 
matter  turns  upon  the  construction  of  our 
statute. 

The  question  is  argued  in  the  brief  of  de- 
fendant's counsel  whether  subsection  6  of 
section  31  of  the  act  merely  provides  the 
means  by  which  relief  is  to  be  had  under  the 
several  grounds  set  out  in  subsection  1  to  5. 
inclusive,  or  whether,  in  addition,  it  contains 
a  sixth  ground,  viz.,  the  mere  fact  that  the 
property  was  not  originally  assessed  at  its 
actual  cash  value.  The  defendant's  counsel 
Insist  that  the  former  is  thfe  correct  view, 
and  that  the  latter  is  wholly  Inadmissible. 
The  complainant's  counsel  insists  that  the 
case  presented  by  the  bill  is  one  of  an  under- 
valuation so  gross  aa  to  place  the  subject- 
matter  In  the  category  of  wnltted  property. 
We  deem  a  consideration  of  these  questions 
out  of  place  here,  since,  as  already  stated. 
It  was  held  in  the  original  opinion  that  the 
bill  made  out  a  case  under  subsections  2,  8, 
and  5,  of  section  31  of  chapter  258  of  the 
Acts  of  1903,  and  the  affidavit  filed  by  defend- 
ant under  permission  given  at  the  last  term 
shows  no  reason  why  he  should  not  take  Jo 
risdlction  and  proceed  to  the  discharge  of 
his  duty  in  the  hearing  and  determination 
of  the  cause  brought  before  him. 

Let  the  order  as  above  Indicated  be  made 
for  a  remand  to  the  chancellor  with  the  di- 
rection to  Issue  a  peremptory  mandamus. 

The  defendant  will  {kay  the  costs  of  this 
proceeding. 
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HELTON    ▼.    COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.  Sept.  19, 1907.) 

Weapons— FiBiNO    at    Random    or    Pubuo 

Highway. 

One  who,  while  riding  along  a  road,  fires  his 
pistol  at  a  dog  which  is  frightening  his  mule,  is 
not  guilty  of  a  violation  of  Ky.  St.  1903,  S 
130S,  prohihiting  the  firing  at  random  of  a  dead- 
ly weapon  on  a  public  highway. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  48,  Weapons,  g  18.] 

Appeal  from  Clrcnit  Court,  Knox  County. 
"Not  to  be  offlclally  reported." 
Robert  Helton  was  convicted  of  Bbooting  at 
random  on  a  public  bighway.  In  violation  of 
Ky.  St.  1903  {  1306,  and  be  appeals.     Af- 
firmed. 

James  M.  Gilbert,  for  appellant  N.  B. 
Hays,  Atty.  Gen.,  and  Cbas.  H.  Morris,  for 
appellee. 

BARKER,  J.  Tbe  appellant,  Robert  Hel- 
ton, was  convicted  in  the  Knox  clrcnit  court 
of  sbooting  at  random  on  a  public  bighway, 
under  tbe  provisions  of  section  1308,  Ky.  St 
1903,  and  bis  punishment  fixed  by  a  fine  of 
$75  and  10  days'  confinement  In  Jail.  Upon 
tbe  trial  tbe  commonwealth  showed  by  two 
witnesses,  Barbara  Black  and  Rachel  Cheek, 
tbat  some  one,  whom  they  thought  to  be 
Robert  Helton,  when  on  tbe  public  road  Just 
opposite  tbeir  bouse,  fired  his  pistol  four 
times.  It  was  dusk,  and  tbey  were  not  sure 
of  tbe  Identity  of  the  appellant;  but  tbey 
tbougbt  It  was  be.  Tbey  further  testified 
tbat  in  a  trial  theretofore  had  of  tbe  same 
question  In  tbe  quarterly  court  of  Knox  coun- 
ty tbe  appellant  bad  testified  tbat  be  did  tbe 
firing  which  they  described.  In  his  own  be- 
balf  tbe  appellant  testified  tbat,  as  he  was 
riding  along  tbe  road,  a  dog  ran  before  him, 
frigbtening  bis  mule,  and  tbat  be  fired  tbe 
shots  complained  of  at  tbe  dog.  This  was 
substantially  all  tbe  evidence  adduced  on  tbe 
trial. 

Tbe  court  Instructed  tbe  Jury  as  follows: 
"(1)  If  you  sball  believe  from  tbe  evidence 
beyond  a  reasonable  doubt  tbat  tbe  defend- 
ant, Robert  Helton,  in  this  county  and  within 
12  montbs  before  tbe  finding  of  this  warrant 
berein,  willfully  fired  off  a  gun  or  pistol  on 
tbe  public  highway  at  tbe  time  and  place 
mentioned  in  evidence,  at  random — tbat  is 
to  say,  carelessly  and  recklessly,  witbout  fir- 
ing at  a  definite  object,  witb  reasonable  care 
In  pointing  bis  weapon — then  you  shall  find 
tbe  defendant  guilty  as  charged  in  tbe  war- 
rant, and  fix  bis  punishment  at  a  fine  of  not 
less  tban  $oO  and  not  more  than  $100,  or  at 
confinement  in  tbe  county  Jail  not  less  than 
10  and  not  more  than  ISO  days,  or  you  may 
both  fine  and  imprison  the  defendant,  within 
tbe  above  limits,  according  to  tbe  proof.  (2) 
If  yon  sball  believe  from  tbe  evidence  tbat 
the  defendant,  at  tbe  time  of  tbe  shooting,  if 
he  did  shoot,  fired  bis  pistol  In  good  faith  at 
a  dog,  then  yon  should  find  the  defendant  not 
guilty.  (?)  If  you  shall  have  a  reasonable 
doubt  from  the  evidence  of  the  defendant 


having  been  proven  g\.'lty,  you  will  find  him 
not  guilty." 

Tbe  Jury  were  tbe  sole  Judges  of  the  credi- 
bility of  tbe  witnesses,  and  tbey  bad  a  right 
to  reject  or  disbelieve  tbe  statement  of  appel- 
lant that  be  deliberately  shot  at  a  dog,  and 
did  not  fire  at  random;  and  therefore  we  do 
not  feel  authorized  to  say  tbat  tbe  evidence 
brought  this  case  within  the  pale  of  Common- 
wealth V.  Bynum,  50  S.  W.  843,  20  Ky.  Law 
Rep.  1982,  and  Callahan  v.  Commonwealth, 
99  S.  W.  296.  30  Ky.  Law  Rep.  597,  where 
It  was  held  tbat  one  shooting  deliberately 
at  a  dog,  or  at  a  mark,  on  tbe  bighway, 
is  not  guilty  of  shooting  at  random.  Tbe  in- 
structions of  the  court  seem  to  us  to  state 
fully  and  aptly  tbe  law  governing  the  ques- 
tion at  issue.  Several  technical  questions 
are  urged  by  appellant,  and,  while  we  have 
considered  them,  we  shall  not  notice  them 
further,  as  tbey  are  deemed  witbout  merit 

Judgment  affirmed. 


COMMONWEALTH  v.  F.  W.  COOK  BREW- 
ING CO. 
(Court  of  Appeals  of  Kentucky.  Sept.  19, 1907.) 
Cobpobations — Unattthorized  Acts  op  Aoeni 
—Liability  of  Principal,  fob  Penalty. 
Where  an  agent  of  a  brewing  company,  au- 
thorized to  sell  its  beer  on  commission,  had  no 
authority  to  place  advertising,  and  an  advertise- 
ment was  inserted  in  a  newspaper  entirely  on 
bis  own  responsibility,  the  brewing  company 
cannot  be  held  liable  for  the  penalty  imposed 
by  Ky.  St.  1903,  g  576,  for  failure  to  comply 
with  its  requirement  that  a  corporation  shall 
place  Immediately  under  its  name  on  all  adver- 
tising matter  the  word  "Incorporated." 

Ap|>eal  from  Circuit  Court,  Christian 
County. 
"Not  to  be  officially  reported." 
Action  by  tbe  commonwealth  agnlnst  tbe 
P.  W.  Cook  Brewing  Company  to  recover 
the  penalty  Imposed  by  Ky.  St  1903,  {  576, 
declaring  tbat  every  corporation  sball  place 
Immediately  under  Its  name  on  all  advertis- 
ing matter  the  word  "Incorporated."  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Denny  P.  Smith,  N.  B.  Hays,  and  Cbas.  H. 
Morris,  for  appellant  Hunter  Wood  &  Son, 
for  appellee. 

CARROLL,  J.  Tbe  appellee,  a  foreign  cor- 
poration, was  proceeded  against  In  tbe  Chris- 
tian circuit  court  by  a  penal  action  in  tbe 
name  of  the  commonwealth  to  recover  the 
penalty  denounced  by  section  576  of  tbe 
Kentucky  Statutes  of  1903,  for  falling  to 
use  the  word  "Incorporated"  in  an  adver- 
tisement in  a  newspaper  in  Hopklnsvllle. 
Upon  tbe  conclusion  of  tbe  evidence  for  the 
commonwealth  the  court  peremptorily  In- 
structed the  Jury  to  return  a  verdict  for 
appellee.  This  ruling  Involves  the  sufficiency 
of  tbe  evidence  Introduced  by  the  common- 
wealth to  sustain  the  charge,  and  makes 
It  necessary  to  state  it  somewhat  in  detail. 

The  proprietor  of  tbe  newspaper  testified 
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that  he  went  to  see  H.  H.  Mallory,  the  agent 
of  the  Brewing  Company,  and  asked  him  to 
put  an  advertisement  in  his  newspaper.  The 
agent  replied  that  he  bad  no  authority  to 
advertise  for  his  company,  as  It  did  no  ad- 
vertising, but  told  him  to  write  up  something 
and  put  It  In  for  him,  which  he  did,  making 
out  the  advertising  bill  against  Mallory  In- 
dividually, who  paid  the  same.  Mallory  tes- 
tified that  as  agent  of  the  brewing  company 
the  only  authority  he  had  was  to  sell  its 
beer  and  collect  the  money  for  it;  that  he 
worked  on  commission,  getting  so  much  for 
each  case  of  beer  that  he  sold ;  that  he  liad 
no  authority  to  do  any  advertising,  but  that, 
as  Brown  was  a  good  customer  of  his,  be 
authorized  him  to  put  in  an  advertisement 
which  would  not  cost  over  $2  and  be  would 
pay  for  it  himself.  It  being  conceded  that 
Mallory  wag  authorized  to  sell  beer  on  com- 
mission for  appellee,  it  necessarily  follows 
be  had  authority  to  solicit  purchasers,  and 
It  is  therefore  argued  that  this  carried  with 
it  the  implied  power  to  procure  customers  in 
any  reasonable  and  proper  manner  that  be 
could,  and  that,  the  advertisement  resulting 
In  benefit  to  the  brewing  company  and  being 
within  the  apparent  scope  of  the  agent's  au- 
thority. It  Is  chargeable  with  bis  violation 
of  the  law. 

It  Is  well  settled  that  the  principal  Is  lia- 
ble for  the  acts  and  conduct  of  bis  agent 
whilst  the  latter  is  acting  within  the  ap- 
parent scope  of  bis  authority,  and.  If  there 
was  no  evidence  to  the  contrary,  It  might 
fairly  be  assumed  that  Mallory  had  the 
right,  in  the  conduct  of  the  business  as 
agent,  to  adopt  newspaper  advertising  as  a 
means  of  soliciting  customers,  and  that  his 
principal  would  be  responsible  for  bis  acts 
In  thus  advertising;  but  tlie  uncontradicted 
evidence  Is  that  Mallory  had  no  authority 
whatever  to  place  any  advertising  for  his 
principal,  and  that  the  advertisement  Insert- 
ed In  the  newspaper  was  done  entirely  up- 
on his  own  responsibility  and  without  the 
knowledge  or  consent  of  the  brewing  com- 
pany. Under  this  state  of  facts  It  cannot  be 
fairly  said,  nor  Is  It  reasonable  to  infer, 
that  Maiiory  inserted  the  advertisement  as 
agent  of  the  brewing  company,  and  the  trial 
judge  properly  took  the  case  from  the  Jury. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 


LOGAN  et  al.  r.  ANDERSON  COUNTY 

TELEPHONE  CO.  et  al. 

(Court  of  Appeals  of  Kentucky.    Sept.  20, 1907.) 

Judoment—Vacatihg— Judgment    Cohtbabt 
to  aorcement. 

Where,  in  a  contest  over  a  fund  In  conrt, 
after  counsel  representing  the  respective  parties 
agreed  that  the  cause  might  be  continued,  other 
eounsel  engaged  for  one  of  the  parties,  in  ignor- 
ance of  the  agreement,  procured  the  suit  to  be 


dismissed  for  want  of  prosecution  and  had  the 
fund  adjudged  to  their  clients,  such  judgment 
will  be  set  aside  and  a  new  trial  granted;  the 
agreement  aa  to  the  continuance  being  aa  bind- 
ing on  all  as  if  they  bad  joined  in  it 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  {  700.] 

Appeal  from  Circuit  Court,  Andersou 
Coimty. 

"Not  to  be  Officially  reported." 

Action  between  S.  B.  Logan  and  others 
ifad  the  Anderson  County  Tel^bone  Com- 
pany and  others.  From  a  Judgment  setting 
aside  a  Judgment  previously  rendered  and 
granting  a  new  trial,  S.  B.  Logan  and  oth- 
ers appeaL     Affirmed. 

Wm.  Carroll  and  Hobbs  &  Farmer,  for  ap- 
pellants. Thornton  &  Kerr  and  S.  M.  Wil- 
son, for  appellees. 

O'RBAR,  C  J.  This  is  a  contest  between 
two  sets  of  litigants  as  to  which  Is  entitled 
to  a  fund  in  court  realized  from  a  sale  of 
the  mortgaged  property  of  the  Anderson 
County  Telephone  Company.  One  set  of  the 
claimants  was  represented  In  the  circuit 
court  by  Messrs.  Breckinridge  &  Shelby  and 
Carter  &  Feland  as  attorneys.  The  other 
set  were  represented  by  Messrs.  Thornton 
&  Kerr  and  S.  M.  Wilson.  Mr.  Kerr  was  In 
charge  of  the  active  preparation  of  his  side 
of  the  case.  Messrs.  Breckinridge  &  Shelby 
were  apparently  preparing  pleadings  and  ex- 
amining witnesses  for  the  other  side.  The 
litigants,  the  witnesses,  and  all  the  lawyers, 
except  Messrs.  Carter  and  Feland,  lived  at 
Lexington,  or  in  Fayette  county.  Messrs. 
Carter  &  Feland  resided  at  Lawrenceborg, 
where  the  suit  was  pending.  Col.  Breckin- 
ridge, of  the  firm  of  Breckinridge  &  Shelby, 
died  pending  the  preparation  of  the  case. 
Mr.  Shelby  and  Mr.  Kerr,  representing  their 
respective  sides,  had  an  understanding  be- 
tween them  by  which  the  case  was  to  be  con- 
tinued. Messrs.  Carter  &  Feland,  being  la 
ignorance  of  this  understanding,  procured 
the  suit  of  Kerr's  clients  to  be  dismissed  for 
want  of  prosecution,  and  had  the  fund  In 
contest  adjudged  to  their  clients. 

This  is  an  action  for  a  new  trial.  Mr. 
Shelby  fully  sustains  Mr.  Kerr's  statement 
as  to  tbelr  understanding  about  continuing 
the  case,  and  Joins  bim  in  the  effort  to 
have  It  reinstated  on  the  docket  The  cir- 
cuit court  set  aside  the  Judgment  and  grant- 
ed the  new  trial,  which  we  think  was  right 
under  the  facts  disclosed.  Assuming  that 
Messrs.  Carter  4  Feland  were  acting  In  good 
faith  in  the  matter,  Mr.  Shelby's  agreement 
with  their  adversary  was  as  binding  on  their 
clients  as  If  all  of  them,  including  the  clients, 
bad  Joined  In  It  It  misled  the  other  side 
Into  not  taking  action  that  they  otherwise 
conld  and  would  have  taken. 

Judgment  affirmed. 
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SAULSBERRT  v.  BROWN,  PAYNE.  DBAV- 

EB  &C0. 
<C4>art  of  Appeals  of  Kentucky.    Sept.  24,  1907.) 

1.  JUVOmNT— CONFOBIIITT   10   Pleadirqb — 
Prateb  fob  Relikf. 

Defendant,  having  made  an  assignment  for 
the  benefit  of  creditors,  ofFered  to  compromise 
witli  plaintiff  on  a  76  per  cent  basis,  wliich 
plaintiff  declined  to  accept  At  a  meeting  held 
at  defendant's  request,  his  proposition  to  pay 
75  per  cent,  and  $200  move  shortly  thereafter, 
was  accepted.  Defendant  paid  the  75  per  cent, 
but,  having  subsequently  refused  to  pay  the 
$200,  and  denied  having  ever  agreed  to  pay  the 
same,  plaintiff  sued  to  recover  the  entire  bal- 
ance of  the  original  debt :  the  petition,  pleading 
all  the  fiicts,  and  containing  a  prayer  for  gen- 
eral relief.  Held,  that  a  judgment  against  de- 
fendant for  $200  only  was  within  the  issues. 
SEA.  Note.— For  cases  in  point,  see  Gent  Dig. 
.  80,  Judgment,  U  443,  444.1 

2.  OOlfPBOMTBE  AKD    SBTTLEMENT— FbAUD. 

Plaintiff,  having  received  $1,100  as  the  pro- 
ceeds of  the  settlement,  which  it  did  not  offer 
to  return,  and  having  made  the  settlement  with 
full  knowledge  of  all  the  facts,  was  not  entitled 
to  complain  that  it  was  damaged,  and  that  the 
assignment  for  the  benefit  of  creditors  was  fraud- 
ulent 

(Eld.  Note.— For  cases  in  point,  see  Gent.  Dig. 
TOl.  10,  Compromise  and  Settlement,  |  81.] 

Appeal  from  Circuit  Court,  Knox  County. 

"Not  to  be  officially  reported." 

Action  by  Brown,  Payne,  Deaver  ft  Co. 
against  E.  D.  Saulsberry.  From  a  judgment 
for  plalatlft,  defendant  appeals,  and  plaln- 
tlfr  prosecutes  a  cross-appeal.     Affirmed. 

3.  H.  Wilson,  for  appellant  Logan  ft  Jef- 
fries, for  appellee. 


HOBSON,  J.  In  December,  1903,  B.  6. 
Sanlsberty  was  engaged  in  the  merchandise 
and  stave  business  at  Flat  Lick,  in  Knox 
county.  He  bad  become  Indebted  to  various 
creditors  to  tbe  amount  of  something  like 
$30,000,  and  be  bad  assets  of  the  nominal  val- 
ue of  something  like  $6,000.  He  was  sued  by 
one  of  bis  creditors,  Judgment  was  entered 
against  talm  In  favor  of  tbe  plaintiff,  and, 
execution  having  Issued  on  the  judgment,  he 
made  a  deed  of  assignment  for  the  benefit 
of  his  creditors.  Pretty  soon  thereafter  ef- 
forts were  set  on  foot  for  a  compromise  wltb 
bis  creditors  on  the  basis  of  75  cents  on  the 
dollar.  Among  others  be  owed  Brown,  Payne, 
Dearer  &  Co.,  of  Knoxvllle,  Tenn.,  about  $1,- 
400.  Tbey  declined  to  take  76  cents  on  tbe 
dollar  for  tbeir  debt  Finally,  it  was  agreed 
between  Sanlsberry  and  Brown  that  they 
would  meet  at  Middlesboro  and  talk  tbe  mat- 
ter over.  At  this  meeting  Saulsberry  agreed 
to  pay  him  76  per  cent  of  his  debt  then,  and 
$200  more  shortly  thereafter.  He  agreed  to 
tbe  proposition,  and  on  the  next  day  tbe 
75  per  eeat  was  paid  or  arranged  for ;  but 
the  other  $200  was  not  paid,  and  Saulsberry 
subsequently  denied  having  agreed  to  pay 
the  amount.  He  then  brought  this  snlt 
against  Sanlsberry  to  recover  tbe  balance  of 
the  debt  On  final  hearing  the  circuit  court 
altered  jndjrment  in  their  favor  against  Sauls- 
berry for  $200.     From  this  Judgment  Sauls- 
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berry  appeals,  and  they  have  prosecuted  a 
cross-appeal,  insisting  that  tbe  court  should 
have  entered  Judgment  in  their  favor  for 
tbeIr  whole  claim. 

All  the  facts  are  stated  in  the  petition,  and, 
although  tbe  prayer  of  the  petition  Is  fbr 
judgment  for  the  entire  balance  of  tbe  debt, 
it  also  contains  a  prayer  for  general  relief, 
and  the  chancellor,  when  the  proof  was  all  be- 
fore him,  was  authorized  to  enter  such  judg- 
ment as  was  required  by  the  facts  shown. 
Tbe  judgment  is  not  beyond  the  allegations 
of  the  petition.  Every  fact  necessary  to  sus- 
tain the  judgment  is  alleged  In  the  petition. 
The  fact  that  the  plalntifC  failed  to  show  him- 
self entitled  to  more  than  $200  is  no  reason 
why  be  should  not  recover  this  much  under 
the  proof.  The  weight  of  the  evidence  and 
the  circumstance  surrounding  tbe  transaction 
sustain  the  conclusion  of  tbe  chancellor  that 
Saulsberry  agreed  to  pay  the  $200.  He  pro- 
posed tbe  meeting  at  Middlesboro.  Brown 
had  declined  to  take  75  per  cent.,  and  Sauls- 
berry's  subsequent  conduct  strongly  confirms 
Brown's  statement.  We  see  therefore  no  rea- 
son for  disturbing  the  chancellor's  judgment 
on  tbe  original  appeal.  On  tbe  cross-appeal 
It  is  insisted  that  Saulsberry's  assignment 
was  fraudulent,  and  that  the  compromise 
with  Brown  was  obtained  by  Saulsberry  by 
fraud.  To  set  aside  a  transaction  on  tbe 
ground  of  fraud  tbe  proof  must  be  clear. 
Fraud  is  not  presumed.  The  evidence  sub- 
stantially is  that  Brown,  when  he  made  the 
compromise  with  Saulsberry,  had  full  knowl- 
edge of  all  tbe  facts,  or  bad  before  him  facts 
sufficient  to  put  him  on  notice.  He  made  tbe 
compromise  and  obtained  by  reason  of  it 
about  $1,100.  This  he  has  not  offered  to  re- 
turn. He  is  not  therefore  in  a  position  to 
complain  that  be  was  defrauded  in  the  com- 
promise settlement,  or  that  tbe  assignment 
for  the  benefit  of  creditors  was  fraudulent. 

Tbe  judgment  appealed  from  Is  therefore 
affirmed  on  tbe  original  and  on  the  cross-ap- 
peal. 


LOWH  V.  MILLER. 
(Court  of  Appeals  of  Kentucky.    Sept  20,  1907.) 

1.  Neoliobncb  —  Acnoirs  —  Petition— Sur- 

FIOTENCT. 

A  petition  charging  that  defendant  dug  a 
ditch  across  a  city  street  with  the  knowledge 
and  consent  of  the  city,  and  that  he  negligently 
left  it  open,  unlighted,  and  unguarded,  and  that 
by  reason  thereof  plaintiff  fell  into  it  and  was 
injured,  cannot  be  held  capable  of  the  construc- 
tion that  defendant,  merely  as  the  servant  of 
the  city,  dug  the  ditch. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  §  175.] 

2.  Plbadincj— FoBic— CoNOLtJsiON  of  Fact. 

An  allegation  that  an  act  was  negligently 
done  la  not  a  bare  conclusion  of  law,  but  is  a 
conclusion  of  fact,  and  may  be  so  pleaded  with- 
out a  statement  of  the  facts  constituting  the 
negligence. 

Appeal  from  Circuit  Court,  Bell  County. 

"Not  to  be  officially  reported." 

Action  by  Richard  Lowe  against  tbe  city 
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of  PlneTlUe  and  M.  P.  Miller  for  personal 
injuries.  From  a  judgment  sustaining  tlie 
demurrer  of  defendant  Miller,  and  dismiss- 
ing tbe  action  as  to  him,  plaintiff  appeals. 
Reversed  and  remanded. 

N.  R.  Patterson  and  J.  L.  Reeder,  for  ap- 
pellant   E.  N.  Ingram,- for  appellee. 

HOBSON,  J.  Richard  Lowe  brought  tblB 
suit  against  tbe  city  of  Plneville  and  M.  P. 
Miller.  Miller  filed  a  general  demurrer  to  the 
petition.  Tbe  circuit  court  sustained  the  de- 
murrer and  dismissed  tbe  action  as  to  him. 
From  this  judgment,  Lowe  appeals.  The  only 
question  to  be  determined  on  the  appeal  is 
whether  the  petition  states  facts  sufficient  to 
show  a  cause  of  action  against  Miller. 

It  Is  alleged  in  the  petition  that  in  tbe 
month  of  October,  1906,  by  permission,  with 
the  consent,  under  tbe  direction,  and  with 
the  knowledge  of  the  oflBcers  of  tbe  city, 
Miller  dug  and  caused  to  be  du£  a  deep  ditch 
across  Virginia  avenue,  one  of  the  leading 
streets  of  the  city;  that  the  ditch  was  from 
9  to  12  feet  deep,  3  to  4  feet  wide,  and  was 
left  unguarded  at  night  and  without  any 
light;  that  the  plaintiff,  while  traveling 
along  tbe  street  in  the  dark  and  without 
notice  of  the  ditch,  fell  into  It  and  received 
serious  injuries;  that  Miller  knew  of  tbe  dan- 
ger to  passers-by  In  tbe  street,  and  knew  that 
the  ditch  was  left  without  guard,  light,  or 
warning  of  any  kind,  and  that  be  carelessly 
and  negligently  left  the  ditch  open  In  tbe 
night,  unguarded  and  without  light,  or  any 
signal  of  danger ;  and  that  by  reason  of  this 
Lowe  sustained  the  injuries  complained  of. 
It  is  insisted  that  the  petition  does  not  show 
that  Miller,  dug  the  ditch,  and  that,  for  all 
that  appears,  It  may  be  true  that  Miller  was 
simply  Id  tbe  employment  of  the  city  as  a 
laborer,  who  was  hired  by  it  to  dig  tbe  ditch. 

We  do  not  think  that  the  petition  Is  fairly 
capable  of  this  construction.  It  Is  charged  in 
the  petition  that  Miller  dug  the  ditch  and 
caused  it  to  be  dug,  and  that  he  carelessly 
and  negligently  left  It  open,  unllghted,  and 
unguarded,  and  that  by  reason  of  his  neg- 
ligence the  plaintiff  fell  Into  it  and  was  in- 
jured. If  Miller  cut  tbe  ditch  as  the  ser- 
vant of  the  city,  then  In  legal  effect  tbe  city 
cut  the  ditch,  and  Miller  was  only  its  in- 
strumentality used  for  the  purpose.  The 
charge  In  tbe  petition  that  Miller  dug  the 
ditch,  and  caused  It  to  be  dug,  and  left  it 
unguarded,  does  not  import  that  the  city 
cut  It  by  Miller  as  Its  agent.  A  petition  Is 
not  strictly  construed.  Tbe  rule  Is  that  It  is 
construed  against  tbe  pleader,  but  that  it 
need  be  certain  only  to  a  common  intent.  It 
is  also  tbe  rule  that  facts  may  be  stated  ac- 
cording to  their  legal  effect  The  legal  effect 
of  tbe  facts  stated  In  the  petition  Is  that  Mil- 
ler cut  the  ditch  by  the  consent  of  the  city, 
and  negligently  left  it  open  and  unguarded. 
The  charge  that  the  act  was  done  negligently 
Is  not  a  bare  conclusion  of  law.  It  Is  a 
conclusion  of  fact,  and  may  be  so  pleaded. 


The  general  allegation  that  an  act  Is  negli- 
gently done  Is  sufQclent,  without  tbe  state- 
ment of  tbe  facts  constituting  the  negli- 
gence. Tbe  charge  that  Miller  dug  and  caus- 
ed tbe  ditch  to  be  dug  Imports  that  be  was 
the  person  who  did  the  wrong,  and  not  that 
It  was  done  by  the  dty,  hiring  him  as  a  la- 
borer to  work  for  it 

Judgment  reversed,   and  cause  remanded 
for  further  proceedings  consistent  herewith. 


JONES  V.  ILLINOIS  CENT.  R.  CO. 
(Court  of  Appeals  of  Kentucky.    Sept  19, 1907.) 
Railboads— -Accidents    at   Gbosbinos — Oon- 

TBIUUTORY  NEQLIGENCE. 

One  attempting  to  pass  under  care  tem- 
porarily standing  on  a  crossing  and  liable  to  be 
moved  by  a  nearby  engine  engaged  in  shifting 
cars  is  guilty  of  contributory  negligence,  pre- 
cluding a  recovery  for  injuries  received  in  con- 
Beqrence  of  the  cars  being  moved. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  i  1039.] 

Appeal  from  Circuit  Court,  Muhlenberg 
County. 

"Not  to  be  officially  reported." 

Action  by  B.  B.  Jones  agahist  the  Illinois 
Central  Railroad  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Robt  Hardlson,  Jr.,  for  appellant  Brow- 
der  &  Browder,  Trabue,  Doolan  &  Cox,  J.  M. 
Dickinson,  and  R.  Y.  Thomas,  Jr.,  for  ap- 
pellee. 

CARROLL,  J.  A  side  track,  owned  and 
operated  by  the  appellee  company  for  the 
purpose  of  enabling  It  to  transfer  cars  to  and 
from  coal  mines  adjacent  to  its  main  line  of 
road,  crossed  a  private  passway  used  by  th** 
public  generally  who  lived  in  that  neighbor- 
hood. Appellant,  In  going  to  and  from  his 
home  and  the  coal  mine  in  which  he  worked, 
used  this  passway  at  tbe  point  where  the 
railroad  crossed  It  On  the  morning  he  re- 
ceived tbe  injuries  complained  of  tbe  passway 
was  obstructed  by  a  train  of  freight  cars 
that  had  been  left  standing  on  the  siding, 
whilst  the  engine,  a  short  distance  off,  was 
engaged  in  shifting  cars  from  one  tradi  to 
another.  Appellant  on  his  way  to  the  mine, 
finding  the  passway  obstructed,  undertook  to 
cross  the  railroad  track  by  passing  under  the 
standing  cars.  Whilst  tbe  appellant  was  In 
the  act  of  crossing  tbe  track  under  the  cars 
the  engine  backed  against  them,  and  as  a 
result  of  the  colUsion  the  appellant  was  in- 
jured quite  severely,  and  brought  this  action 
to  recover  damages  for  the  alleged  negllg»ice 
of  the  company  In  causing  or  permitting  the 
engine  to  move  the  cars  standing  across  the 
passway  without  giving  any  warning  of  the 
fact  that  they  were  about  to  be  moved. 
There  Is  no  evidence  conducing  in  any  degree 
to  show  that  any  servant  or  employs  of  the 
company  saw  tbe  peril  in  which  appellant 
was  placed  or  knew  that  he  was  attempting 
to  cross  tbe  track  at  the  time  or  before  the 
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Injury  occurred,  so  that  his  case  rests  en- 
tirely upon  the  proposition  that,  as  the  cars 
were  obstructing  a  passway  that  the  public 
had  a  right  to  and  <Jld  travel,  It  was  the  duty 
of  the  company  to  anticipate  the  presence  of 
persons  at  that  point  In  and  about  the  cars, 
and  before  movipg  them  to  give  reasonable 
notice  or  warning  of  the  fact  that  they  were 
■  about  to  be  moved.  Upon  the  conclusion  of 
the  evidence  for  appellant,  plalntlCT  below, 
the  court  directed  the  jury  to  return  a  ver- 
dict for  appellee;  and  this  ruling.  In  connec- 
tion with  certain  evidence  offered  on  behalf 
of  appellant  to  which  objection  was  sustain- 
ed, constitutes  the  reversible  errors  com- 
plained of.  . 

It  was  shown  that  this  private  crossing  was 
frequently  blocked  by  cars  left  standing  upon 
the  track  that  intersected  It,  and  that  people 
who  had  occasion  to  use  the  crossing  often 
found  It  necessary  In  crossing  to  go  through 
or  under  the  cars.  Appellant  testified  that, 
when  he  reached  a  point  some  distance  from 
the  crossing,  he  saw  the  engine  on  another 
track,  and,  believing  that  he  might  safely 
cross  the  track  under  the  cars,  attempted  to 
do  so,  with  the  result  Indicated.  It  may  be 
conceded  that  appellant,  as  well  as  the  gen- 
eral public,  had  a  right  to  use  this  crossing, 
and  that  the  company  might  be  guilty  of  a 
nuisance  In  obstructing  it  for  an  unreasonable 
length  of  time;  but  under  the  facts  of  this 
record  these  rights  and  obligations  did  not 
relieve  the  appellant  of  the  duty  of  exercis- 
ing ordinary  care  for  his  own  safety  or  fix 
responsibility  on  the  company  for  injuries 
received  by  his  gross  contributory  neglect. 
When  a  train  of  cars  is  standing  temporarily, 
as  these  were,  on  a  crossing,  and  there  is  a 
live  engine  nearby  or  attached  to  the  train, 
liable  to  move  them  at  any  moment,  persons 
who  desire  to  cross  the  track  do  so  at  their 
own  peril  If  they  make  the  attempt  by  going 
under,  climbing  over,  or  passing  between  the 
cars;  and  the  company  will  not  be  liable  for 
injuries  received  by  them  unless  their  dan- 
gerous condition  Is  discovered  In  time  to  pre- 
vent accident  The  presence  of  cars  and  ao 
engine,  either  attached  to  them  or  in  the  Im- 
mediate vicinity  for  the  purposa  of  movin<; 
them,  is  such  an  obvious  warning  of  danj-'cr 
to  adult  persons  attempting  to  cross  under, 
over,  or  between  them  that  to  do  so  is  gross 
n^IIgencc,  and  there  can  be  no  recovery  for 
injuries  received  under  circumstances  like 
these.  A  different  rule  obtains  when  a  space 
has  been  left  between  standing  cars  for  the 
purpose  of  enabling  pedestrians  to  pass  be- 
tween them,  or  where  a  train  of  cars  has  been 
left  standing  on  a  public  highway  or  street 
crossing  for  an  unreasonable  length  of  time 
to  the  obstruction  of  public  travel.  But  we 
do  not  deem  it  necessary  to  determine  the 
duty  and  liability  of  the  company  in  cases  of 
this  character,  as  that  question  is  not  before 
us.  The  evidence  does  not  disclose  how  long 
these  cars  bad  been  permitted  to  stand  on 
the  croflsing,  but  does  show  that  the  engine 


was  near,  as  they  were  moved  before  appel- 
lant had  time  to  get  from  under  them.  We 
are  of  the  opinion  that  appellant,  in  attempt- 
ing to  cross  the  track  under  the  cars,  was 
guilty  of  such  gross  contributory  neglect  as 
denied  him  the  right  to  recover.  Shearman 
&  Redfleld  on  Negligence,  $  479;  C,  B.  & 
Q.  R.  Co.  V.  Dewey,  2C  III.  255,  79  Am.  Dec. 
374;  Central  B.  Co.  v.  Rylee,  87  Ga.  491,  13 
S.  E.  584,  13  L.  B.  A.,  634;  Smith  v.  C.  B.  & 
I.  B.  Co.,  55  Iowa,  33,  7  N.  W.  398;  M.  & 
C.  B.  Co.  V.  Coi»eland,  01  Ala.  376. 

The  judgment  of  the  lower  court  is  af- 
firmed. 


HAMBY  et  al.   ▼.   CITY   OF   DAWSON 

SPBINUS  et  al. 

(Court  of  Appeals  of  Kentucky.    Sept  10,  1907.) 

Mines  and  Minebals  —  Mineral  Waters  — 
Subterranean  Flow— Diversion— Injunc- 
tion—A  dequact  OF  Legal  Bemedy. 

An  owner  of  land  who  opened  a  street  and 
acquiesced  in  the  act  of  the  Legislature  estab- 
lisbing  a  town  owns  the  soil  of  the  street  sab- 
jcct  to  the  public  easement  to  use  the  street  for 
miinicipal  purposes,  and  he  may  enjoin  the 
town  from  putting  down  a  well  in  the  street  to 
strike  the  vein  of  mineral  water  supplying  a 
well  on  his  land,  not  for  the  purpose  o£  obtain- 
ing water  merely,  bat  to  supply  the  mineral 
water  free  to  all,  the  attempt  of  the  town  being 
an  attempt  to  talte  the  owner's  property  for 
public  use.  without  compensation,  and  a  judg- 
ment for  damages  aSordmg  inadequate  relief. 

Appeal  from  Circuit  Court,  Hopkins  Coun- 
ty. 

Suit  by  Stacey  Hamby  and  others  against 
the  city  of  Dawson  Springs  and  others.  From 
an  order  refusing  to  dissolve  an  injunction, 
defendants  applied  to  a  judge  of  the  Court 
of  Appeals  to  modify  or  dissolve  the  Injunc- 
tion.    Motion  overruled. 

William  H.  Yost,  for  plaintiff.  Jonson  & 
Jennings,  for  defendant 

HOBSON,  J.  The  plaintiffs  own  a  lot  In 
the  city  of  Dawson  Springs,  in  which  there 
is  a  valuable  well  known  as  the  "Hamby 
well,"  from  the  water  of  which  are  manu- 
factured the  Dawson  salts.  The  water  from 
the  well  is  also  used  by  the  guests  at  the 
Hamby  Hotel,  and  has  acquired  considerable 
reputation  for  its  curative  properties.  The 
plaintiffs  enjoy  a  valuable  royalty  from  the 
well  by  reason  of  Its  being  used  for  the  mak- 
ing of  Dawson  salts  and  by  persons  drinking 
the  water  for  their  health.  The  plaintiffs' 
lot  fronts  on  Main  street.  Their  well  is  near 
the  street  The  defendants  are  about  to  imt 
down  a  well  In  tlie  street  within  1%  feet  of 
the  edge  of  the  pavement  on  the  west  side,  21 
feet  east  of  the  well,  and  Just  opposite  it. 
They  have  put  down  a  number  of  wells  In  the 
street,  but,  falling  to  strike  the  vein  of  water 
that  supplies  plaintiffs'  well,  they  began  to 
put  down  the  well  opi)oslte  It,  when  this  suit 
was  filed  enjoining  them  from  putting  down 
the  well.  The  circuit  court  refused  to  dis- 
solve the  injunction,  and  this  application  is 


Digitized  by 


Google 


260 


IM  SOUTHWBSTBRN  BEPOBTEB. 


(Ky. 


now  made  to  me  as  Judge  of  the  Court  of 
Appeals  to  modify  or  dissolve  the  Injunction. 

Hamby  did  not  convey  to  the  town  the  fee 
In  .the  street  He  simply  opened  the  street 
and  the  L^islature  established  the  town. 
He  acquiesced  in  the  act  of  the  Liegislature. 
The  town  thus  took  the  street,  but  It  took 
nothing  but  the  street,  with  such  rights  as 
were  fairly  included  in  the  grant  of  a  street. 
The  defendants  first  put  down  a  well  about  98 
feet  from  Hamby's  well.  Then  they  put 
down  another  59  feet  from  it  Then  another 
36  feet  from  It  They  then  began  the  well 
In  controversy.  In  all  the  wells  they  put 
down  they  struck  water.  Before  these  wells 
were  dug,  there  were  a  number  of  other  wells 
furnishing  all  the  water  for  ordinary  purposes 
that  the  town  required.  The  facts  therefore 
show  that  the  defendants  were  not  seeking 
to  obtain  water  merely,  but  to  obtain  Ham- 
by's water.  In  other  words,  Hamby's  well, 
which  Is  valued  at  something  like  $50,000, 
was  attempted  to  be  made  valueless  to  him  by 
the  opening  of  a  well  21  feet  from  it,  which 
would  be  free  to  all  and  supply  the  same 
water.  The  grant  by  Hamby  of  the  street 
to  the  town  carried  with  It  no  such  right.  In 
27  Am.  &  Eng.  Encyc.  of  Law,  p.  148,  the 
rule  is  thus  stated:  "As  a  general  rule  the 
public  has  only  an  easement  in  the  streets, 
the  fee  remaining  In  the  landowner,  subject 
merely  to  the  right  of  the  public  to  the  use 
of  the  street  for  street  purposes."  In  Elliott 
on  Boads  and  Streets,  $  17,  It  Is  said:  "The 
right  of  the  public  in  a  street  is  by  no 
means  confined  to  the  surface  of  the  way, 
and  this  all  who  set  apart  land  for  a  street 
are  conclusively  presumed  to  know.  'Street' 
means  more  than  the  surface.  It  means  the 
whole  surface,  and  so  much  of  the  depth  as 
is,  or  can  be,  nsed,  not  unfairly,  for  the  or- 
dinary purpose  of  a  street  It  comprises  a 
depth  which  authorizes  the  urban  authority 
to  do  that  which  is  done  in  every  street, 
namely,  to  raise  the  street,  and  lay  down 
sewers,  fbr  at  the  present  day  there  can  be 
no  street  In  a  town  without  sewers,  and,  also, 
for  the  purpose  of  laying  down  gas  or  water 
pipes.  'Street'  therefore  includes  the  surface 
and  so  much  of  the  depth  as  may  not  unfairly 
be  used  as  streets  are  used." 

The  conveyance  of  lots  bounded  by  a*  street 
passes  the  title  to  the  center  of  the  street 
Jacob  V.  Woolfolk,  90  Ky.  426,  14  S.  W.  415, 
9  L.  B.  A.  551.  The  owner  of  a  lot  abutting 
the  street  is  presumed  to  own  the  soil  to  the 
center  of  the  street  subject  to  the  public  ease- 
ment to  use  the  street  for  municipal  piu*- 
poses  as  authorized  by  law.  Edmisou  v.  Low- 
ry,  17  L.  R.  A.  275,  8  8.  D.  77,  52  N.  W.  583, 
44  Am.  St.  Rep.  774.  While  a  town  may  put 
down  a  well  in  Its  streets  to  obtain  necessary 
water  for  public  purposes.  It  has  no  right 
to  hunt  in  its  streets  for  a  vein  of  mineral 
water,  the  private  property  of  the  abutting 
landowner,  so  as  to  take  this  private  property 
for  public  use  without  compensation  to  him. 
The  facts  show  beyond  doubt  that  the  defend- 


ants were  trying  to  find  BUimby's  water.  If 
their  well  In  controversy  was  not  a  success  In 
this  respect,  it  would  have  been  valueless 
to  them.  If  It  had  been  a  success  in  this 
respect,  the  court  would  not  have  allowed 
them  to  use  it  to  the  prejudice  of  Hamby. 
The  right  to  minerals  under  the  surface  did 
not  pass  to  the  town  by  the  grant  of  the 
street,  although  It  had  tlfe  right  to  obtain 
water  for  ordinary  purposes.  A  grant  of  a, 
street,  like  any  other  grant,  must  be  con- 
strued to  carry  with  It  only  such  things  as 
were  reasonably  within  the  contemplation  of 
the  parties  at  the  time.  It  was  not  within  the 
presumed  intention  of  the  parties  at  the  time 
the  street  was  established  that  the  town 
might  put  down  wells  to  make  free  to  the 
public  valuable  mineral  rights  under  the  sur- 
face; and,  although  the  growth  of  the  town 
might  be  accelerated  by  this,  It  Is  none  the 
less  an  Invasion  of  private  right'  There  are 
some  well-defined  exceptions  to  the  rule  that 
motive  Is  Immaterial  where  the  act  is  not  un- 
lawful. One  of  these  exceptions  is  in  the 
case  of  oil,  gas,  or  mineral  water  under  the 
ground.  Where  they  come  from,  whither 
they  go,  by  what  laws  they  are  governed,  are 
things  little  understood.  In  dealing  with 
these  each  owner  must  so  use  his  o?vn  as  not 
unnecessarily  to  Injure  his  neighbor.  Each 
owner  may  take  what  he  needs,  but  he  may 
not  impoverish  his  neighbor,  nor  waste  the 
common  supply.  Louisville  Gas  Ca  v.  Louis- 
ville Heating  Co.,  117  Ky.  71, 77  S.  W.  368, 11 
Am.  St  Bep.  225,  70  L.  B.  A.  558.  Although 
the  town  may  put  down  In  the  street  enough 
wells  to  obtain  the  water  necessary  for  or- 
dinary public  purposes,  it  cannot  be  allowed 
to  put  down  other  wells  for  another  purpose 
when  palpably  there  is  no  necessity  for  them. 
The  town  Is  not  the  owner  of  the  fee.  It  has 
no  property  In  the  minerals  beneath  the  sur- 
face, and  has  no  right  to  Interfere  with  them 
except  so  far  as  the  exercise  of  its  easement 
may  authorize. 

This  is  not  a  case  therefore  of  "damnum 
absque  injuria,"  nor  is  there  any  adequate 
remedy  at  law.  It  Is  an  attempt  to  take 
plaintiffs'  property  for  public  use  without 
compensation,  and  they  are  entitled  to  pro- 
tection by  law  in  the  enjoyment  of  their  own. 
A  Judgment  for  damages  might  be  a  very  in- 
adequate remedy  for  the  injury  done.  There 
is  such  a  probability  of  injury  to  the  plain- 
tiffs as  to  Justify  an  injunction.  If  the  well 
should  not  strike  Hamby's  vein  of  water,  it 
would  be  valueless,  and  the  injunction  would 
do  defendants  no  harm.  If  It  should  strike 
Hamby's  vein,  it  would  do  Hamby  great  In- 
Jury,  The  number  of  wells  now  In  existence 
and  their  condition  conclusively  show  that 
defendants  have  all  the  water  they  want; 
and,  their  motive  In  putting  down  the  well  In 
question  being  apparent  the  court  will  not 
shut  its  eyes  to  the  facts.  In  Hawesville  v. 
Hawes'  Heirs,  6  Bush,  232,  the  fee  was  vest- 
ed in  the  town.  The  opinion  rests  on  this 
ground,  and  Is  not  therefore  authority  here^ 
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as  the  fee  was  not  conveyed  by  Hamby  to  the 
town. 

The  motion  to  dissolve  the  Injunction  is 
OTermled. 


C»MBS  T.  COMMONWEAI/TH. 
(Coart  of  Appeals  of  Kentncky.    Sept.  20,  1907.) 
Criminai.  Law  —  Appeal  —  Pkebebtation  or 

Obj  bctioru— Necbssitt. 

Under  Cr.  Code  Prac.  ti  273,  274,  282, 
providing  that  the  gronndi  on  which  accnsed  re- 
lies on  a  motion  for  a  new  trial  must  be  stated, 
and  tliat  exceptions  mnst  be  shown  by  bill  of  ex- 
ceptions, the  court  on  appeal  in  a  criminal  case 
can  consider  only  the  sufficiency  of  the  indict- 
ment, where  accnsed  made  no  objections  and 
took  no  exceptions  to  the  judgment,  made  no  mo- 
tion and  filed  no  ground  for  a  new  trial,  and  did 
not  file  any  bill  of  exceptions. 

TEld.  l^ote.— For  cases  in  point,  see  Cent  Dig. 
vol.   15,  Criminal  Law.  |  2619.] 

Appeal  from  Circuit  Court,  Perry  County. 
"Not  to  be  officially  reported." 
James  O.  Combs  was  convicted  of  crime, 
and  he  appeals.    Affirmed. 

Wootton  &  Morgan  and  W.  C.  Eversole,  for 
appellant.  N.  B.  Hays,  Atty.  Gen.,  and  Chaa. 
H.  Morris,  for  the  Commonwealth. 

NUNN,  J.  Appellant  was  Indicted  and 
tried  for  a  vlolatloa  of  section  1308  of  the 
Kentuc](7  Statutes  of  1903,  which  fixes  the 
poialty  for  discharging  at  random  a  deadly 
weapon  upon  the  highway.  On  the  trial  ap- 
pellant entered  a  plea  of  not  guilty,  and  also 
pleaded  a  former  trial  and  conviction  for  the 
same  offense.  The  court,  by  consent,  heard 
the  case  without  the  Intervention  of  a  jury, 
and  after  hearing  the  evidence  determined 
that  his  plea  of  former  trial  and  conviction 
was  not  sustained  by  the  evidence,  and  fined 
appellant  $51.  Several  questions  are  discuss- 
ed In  the  brief  of  counsel ;  but  we  are  of  the 
opinion  that  we  cannot  consider  any  of  the 
questions  presented,  except  the  one  as  to  the 
sufficiency  of  the  Indictment,  because  it  ap- 
pears from  the  record  that  appellant  made  no 
objections  and  took  no  exceptions  to  the 
judgment  of  the  court,  made  no  motion  and 
filed  no  ground  for  a  new  trial,  and  failed  to 
file  any  bill  of  exceptions. 

By  sections  273  and  274  of  the  Criminal 
Code  of  Practice  it  is  provided  that  the  appli- 
cation for  a  new  trial  must  be  made  at  the 
same  term  at  which  the  verdict  is  rendered, 

'  unless  the  judgment  be  postponed  to  another 
term,  and  that  the  grounds  upon  which  de- 
fendant relies  must  be  stated  In  writing  and 
filed  at  the  time  of  making  the  motion.  By 
section  282  it  Is  provided  that  the  exceptions 
must  be  shown  upon  the  record  by  a  bill 
of  exceptions  prepared,  settled,  and  dgned  by 
the  trial  judge.  In  Wilkerson  v.  Common- 
wealth, 88  Ky.  30,  9  S.  W.  837,  this  court  said : 
"No  objection  was  made  or  exception  taken 
to  the  action  of  the  court  as  to  the  four  jury- 
men.    The  question  was  first  presented  on 

the  motion  for  a  new  trial.  We  cannot,  there- 


fore, consider  It."  In  Merrltt  v.  Common- 
wealth, 11  S.  W.  471, 11  Ky.  Law  Rep.  17,  the 
court  said :  "If  a  party  during  the  trial  of  a 
criminal  rase  does  not  take  an  exception  to 
the  ruling  of  the  court  when  made,  and  for 
the  first  time  presents  an  obectlon  on  ac- 
count of  It  In  his  motion  for  a  new  trial.  It 
comes  too  late  to  enable  him  to  present  the 
question  here  for  revision."  To  the  same 
effect  are  the  cases  of  Branson  v.  Common- 
wealth, 92  Ky.  333,  17  S.  W.  1019,  and  Vine- 
gar V.  Commonwealth,  104  Ky.  106,  46  8.  W. 
510.  In  both  these  cases  the  objection  of  ap- 
pellant was  first  brought  to  the  notice  of  the 
court  upon  a  motion  for  a  new  trial.  In  this 
case  the  questions  are  first  presented  to  this 
court  on  the  appeal.  In  the  case  of  Redmon  ▼. 
Oommonwealth,  82  Ky.  335,  this  court  said: 
"We  have  no  more  right  to  depart  from  or 
enlarge  the  limits  of  the  jurisdictions  as  pre- 
scribed by  statute  than  we  would  to  assume 
jurisdiction  in  case  the  Legislature  bad  seen 
fit  not  to  confer  any  appellate  jurisdiction. 
The  Criminal  Code  of  Practice  as  quoted 
(section  281)  provides  that  we  may  consider 
and  reverse  criminal  cases  when  the  error  ap- 
pears In  the  record  by  bill  of  exceptions, 
presented  In  the  manner  prescribed.  *  *  * 
We  can  no  more  consider  an  alleged  error  so 
presented  than  we  could  a  case  in  which  there 
was  no  bill  of  exceptions."  Further,  It  was 
held  in  the  case  of  Cook  v.  Commonwealth, 
18  S.  W.  356,  13  Ky^  Law  Rep.  702,  that  in 
the  absence  of  a  bill  of  exceptions  the  action 
of  the  trial  court  will  be  presumed  to  be  cor- 
rect, and  that  the  only  question  that  can  be 
considered  is  the  sufficiency  of  the  indict- 
ment. The  Indictment  in  this  case  Is  suffi- 
cient. 

For  these  reasons,  the  judgment  of  the  low- 
er court  is  affirmed. 


COMMONWEALTH  v.  TABOR. 

(Court  of  Appeals  of  Kentucky.    Sept.  18,  1907.) 

FoBOEBT  —  InnicniEnT  —   Sufficiency  — 
Desobiption    OB   Settino   Fobth   Instbc- 

An  Indictment  for  uttering  a  forged  writing, 
in  violaUon  of  I^^.  St.  1903,  {  1188.  set  oat 
the  writing,  but  did  not  name  it  or  define  its 
character.  The  writing  contained  what  appear- 
ed to  t>e  a  plat  of  land.  If  intended  as  a  report 
of  survey,  it  failed  to  show,  and  the  Indictment 
failed  to  allege,  by  whom  the  report  was  made 
or  the  surveying  done.  There  was  nothing  in 
the  writing,  or  alleged  in  the  indictment,  that 
indicated  the  name  of  the  owner  of  the  land, 
what  connection  the  person  whose  name  was 
signed,  and  which  was  the  only  part  of  the 
paper  alleged  to  be  a  forgery,  had  with  the 
land,  and  It  was  merely  charged  that  defendant, 
with  knowledge  of  such  forgery,  presented  the 
paper  to  a  third  person,  representing  that  such 
other  person  had  signed  the  same,  and  thereby 
obtained  certain  laud.  It  did  not  appear  in  the 
writing  or  indictment  that  defendant  or  such 
third  person  had  any  interest  in  the  land,  or  that 
such  third  person  owned  the  land  alleged  to  have 
been  obtained  by  defendant,  and  the  manner  in 
which  such  third  person  was  or  could  have  been 
defrauded  was  not  alleged.  Cr.  Code  Prac.  S  122, 
snbsec.  2,  requires  that  an  Indictment  shall  con- 
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tatn  a  statement  of  the  acts  constitating  the  of- 
fense, so  that  a  person  of  common  understand- 
ing may  know  wbat  is  intended,  and  with  sach 
certainty  as  to  enable  tlie  court  to  pronounce 
judgment.  Held,  that  the  writing  was  not  on 
its  face  such  an  instrament  as  at  common  law 
or  under  the  statute  could  be  regarded  as  a 
■abject  of  forgery,  and  hence,  the  indictment  not 
alleging  extrinsic  facts  to  show  its  fraudulent 
tendency,  it  was  bad. 

[Ed.  ^ote.— For  cases  In  point,  see  Cent.  Diff. 
Tol.  23,  Forgery,  t  78.] 

Appeal  from  Circuit  Court,  Carter  County. 

"Not  to  be  offlclally  reported." 

U.  S.  G.  Tabor  was  indicted  for  uttering 
a  forged  writing,  in  violation  of  Ky.  St.  1903, 
I  1188.  From  a  Judgment  sustaining  a  de- 
murrer to  the  Indictment,  and  dismissing  tbo 
same,  the  commonwealth  appeals.    Affirmed. 

N.  B.  Hays,  Atty.  Gen.,  Chas.  H.  Morris, 
and  John  M.  Waugh,  for  the  Commonwealth. 

SETTLE,  J.  This  appeal  is  prosecuted  by 
the  commonwealth  from  a  judgment  of  the 
Carter  circuit  court  sustaining  a  demurrer  to 
and  dismissing  an  indictment  against  the  ap- 
pellee, U.  S.  G.  Tabor,  wherein  he  was  charged 
with  the  crime  of  willfully  and  feloniously  ut- 
tering a  forged  writing.  The  indictment  was 
found  and  returned  by  the  grand  Jury  under 
section  1188,  Ky.  St  1903,  which  provides: 
"If  any  person  shall  forge  or  counterfeit  any 
writing  whatever,  whereby  fraudulently  to 
obtain  the  possession  of  or  to  deprive  another 
of  any  money  or  property,  or  cause  him  to  be 
injured  in  his  estate  or  lawful  rights,  or  if  he 
shall  utter  and  publish  such  instrument, 
knowing  it  to  be  forged  and  counterfeited,  he 
shall  be  confined  in  the  penitentiary  not  less 
than  two,  nor  more  than  ten  years." 

The  alleged  forged  writing  Is  copied  in  the 
Indictment,  but  owing  to  Its  unusual  length  Is 
omitted  from  the  opinion.  At  the  bottom  of 
It  appears  the  name  of  one  J.  W.  Scott,  which 
Is  the  only  part  of  the  paper  alleged  to  be  a 
forgery.  The  indictment  does  not  name  the 
writing,  or  define  its  character ;  but  the  paper 
contains  what  appears  to  be  a  plat  of  a  157- 
acre  tract  of  land,  and  the  metes  and  bounds 
and  courses  and  distances  thereof.  The  char- 
acter of  the  instrument,  however,  cannot  be 
accurately  determined  from  its  contents.  If 
intended  as  a  report  of  survey,  it  falls  to 
show,  and  the  indictment  falls  to  allege,  by 
whom  the  report  was  made  or  the  surveying 
done.  There*  is  nothing  in  the  paper,  or  al- 
leged In  the  indictment,  that  indicates  the 
name  of  the  owner  of  the  land,  wbat  connec- 
tion J.  .W.  Scott  bad  with  the  land,  or  In  what 
capacity  he  signed  the  paper.  It  Is  only  charg- 
ed in  the  indictment  that  the  name  "J.  W. 
Scott"  is  a  forgery,  and  that  appellee  with 
knowledge  of  that  fact  feloniously  and  fraud- 
ulently presented  the  paper  to  the  Ironton 
Fire  Brick  Company,  representing  to  it  that 
J.  W.  Scott  bad  signed  his  name  thereto,  "and 
on  the  faith  of  said  statement  said  Tabor  ob- 
tained from  the  Ironton  Fire  Brick  Company 
about  three  acres  of  land."    It  does  not  ap- 


pear, either  from  the  paper  or  jndictment, 
that  appellee,  or  the  Ironton  Fire  Brick  Com- 
pany, bad  any  interest  in  or  possession  of  the 
land  described  in  the  paper,  or  that  thfe  com- 
pany owned  the  three  acres  of  land  alleged  to 
have  been  obtained  of  It  by  appellee,  nor  is  It 
made  to  appear  where  the  three  acres  are 
situated,  or  whether  It  was  conveyed  to  ap- 
pellee by,  deed  or  lease,  or  at  all.  In  brief, 
It  does  not  reasonably  appear  from  the  paper 
in  question,  or  the  language  of  the  Indict- 
ment, that  it  is  of  such  apparent  legal  ef- 
ficacy as  to  possess  the  capacity  to  deceive. 
Moreover,  the  failure  of  the  indictment  to 
specify  the  manner  in  which  the  Ironton  Fire 
Brick  Company  was  or  could  have  been  de- 
frauded by  appellee's  use  of  thtf  paper  leaves 
both  appellee  and  the  court  in  the  dark  as  to 
the  facts  constituting  the  crime  charged, 
knowledge  of  which  Is  essential  to  enable  the 
former  as  a  person  of  common  understanding 
to  make  bis  defense,  and  the  latter  to  pro- 
nounce Judgment,  on  conviction,  according  to 
the  right  of  the  case.  Cr.  Code  Prac.  §  122. 
subsec.  2. 

We  are  told  by  Mr.  Bishop,  in  section  533, 
vol.  2,  of  "his  Criminal  Law,  that  "to  con- 
stitute an  indictable  forgery  it  is  not  alone 
sufficient  that  there  be  a  writing,  and  that  the 
writing  be  false.  It  must  also  be  such  as, 
if  true,  would  be  of  some  legal  efficacy,  real 
or  apparent,  since  otherwise  it  has  no  legal 
tendency  to  defraud."  2  Bishop,  Crlm.  Law, 
f  523 ;  4  Blackstone,  247 ;  13  Am.  ft  Bng.  Ency. 
of  Law  (2d  Ed.)  p.  1082.  What  Is  here  said 
by  Bishop  in  respect  to  the  character  of  the 
writing  in  a  case  of  forgery  applies  tvlth  equal 
force  where  the  crime  charged  is  the  uttering 
of  a  forged  instrument.  Whether  the  crime 
charged  be  forgery  or  uttering  a  forged  instru- 
ment, the  Indictment  "must  set  forth  an  In- 
strument which,  on  being  described,  on  its 
face  must  be  naturally  calculated  to  have 
some  effect.  If  this  be  not  so,  extrinsic  facts 
must  be  averred,  in  order  that  the  court  may 
see  Its  fraudulent  tendency.  But  in  these 
cases,  where  the  meaning  of  the  transaction 
can  be  sufficiently  obtained  from  the  instru- 
ment set  out,  It  is  not  necessary  to  set  out  ex- 
trinsic facts."  8  Am.  &  Eng.  Ency.  of  Law 
(Ist  Ed.)  p.  523. 

The  rule  as  to  forged  Instruments  announc- 
ed by  the  authorities,  supra,  was  approved  by 
this  court  In  the  case  of  Colson  v.  Common- 
wealth, 61  S.  W.  46,  22  Ky.  Law  Rep.  1674. 
In  that  case  the  court,  in  construing  section 
1188.  Ky.  St.  1903,  said:  "This  section  can- 
not mean  that  the  forgery  or  counterfeiting 
of  any  writing  Is  an  indictable  forgery.  The 
writing  forged  or  counterfeited  must  be  ap- 
parently such  as  will  deprive  a  person  pt 
property,  estate,  or  a  legal  right  The  words 
'legal  right,'  as  used  In  the  statute,  evidently 
mean  a  right  that  may  be  enforced  in  a  civil 
action."  In  our  opinion  the  alleged  forged 
writing,  for  the  uttering  of  which  appellee 
was  Indicted,  is  not  upon  its  face,  such  an 
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instrument  as,  at  the  common  law  or  under 
tbe  statute,  can  be  regarded  the  subject  of 
forgery.  If  correct  In  this  conclusion.  It  fol- 
lows that  the  lower  court  did  not  err  In  sus- 
taining the  demurrer. 
Wherefore  the  Judgment  Is  affirmed. 


HOWARD  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Sept  19,  1907.) 

1.  iKTOxicATiNQ  Liquors  —  Violation  of 
LocAi.  Option  Law  —  Puhishment  —  Stat- 
utes. 

On  a  trial  for  selling  liquor  in  violation 
of  Ky.  St.  1903,  8  2557,  authorizing  the  imposi- 
tion of  a  fine  or  imprisonment,  or  both,  it  is 
error  to  apply  the  punishment  of  fine  and  im- 
prisonment proTided  for  by  section  2557b. 

2.  Criminai,  Law  —  Trial  —  Instructions — 
Assumption  op  Pact. 

An  instruction,  on  a  trial  for  selling  liquor 
In  Tiolation  of  the  locnl  option  law,  that  if  the 
Jnr^  believed  that  the  manner  in  which  the 
whisky   was  disposed  of  and  obtained   by   the 

Jirosecntor  was  a  trick  to  evade  the  local  option 
aw  they  should  find  accused  guilty,  was  er- 
roneoas,  as  assuming  that  a  sale  was  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  14,  Criminal  Law,  |  1754.] 

Appeal  from  Circuit  Court,  Harlan  County. 

"Not  to  be  offlclaliy  reported." 

J.  B.  Howard  was  convicted  of  selling  liq- 
uor in  a  local  option  territory,  and  he  ap- 
peals. Reversed,  and  remanded  for  new 
trial. 

H.  C.  Clay,  for  appellant  N.  B.  Hays  and 
Chas.  H.  Morris,  for  the  Commonwealth. 

CLAY,  C.  Appellant,  J.  E.  Howard,  was 
Indicted,  tried,  and  convicted  for  selling  liq- 
uor to  one  Hamp  Howard  In  Harlan  county, 
a  local  option  territory,  and  bis  punishment 
fixed  at  a  fine  of  $50  and  imprisonment  for 
10  days. 

Appellant  complains  that  the  court  erred  In 
giving  to  the  Jury  instructions  Nos.  1  and  2, 
which  are  as  follows:  "(1)  Gentlemen  of 
the  Jury,  if  yon  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant, 
in  this  county  and  within  12  months  before 
the  finding  of  tbe  indictment  In  this  case, 
did  unlawfully  sell,  procure,  convey,  or  fur- 
nish, directly  or  Indirectly,  any  intoxicating, 
spirituous,  vinous,  or  malt  liquors,  or  any 
mixtures  thereof,  less  than  five  gallons,  to 
Hamp  Howard,  yon  will  find  the  defendant 
guilty  of  selling  whisky,,  and  fix  his  fine  at 
not  less  than  fifty  dollars  ($50)  or  more  than 
one  hundred  dollars  ($100),  and  Imprisonment 
at  not  less  tlian  10  days  nor  more  than  50 
days,  in  your  discretion.  (2)  If  you  believe 
from  the  evidence  beyond  a  reasonable  doubt 
ttiat  tile  manner  in  which  this  whisky  was 
diq>osed  of  and  was  obtained  by  witness 
Hamp  Howard  was  a  trick,  subterfuge,  or 
device  resorted  to  by  the  defendant  to  evade 
the  iocai  oiption  law  in  force  in  this  coun- 
ty, you  will  find  the  defendant  guilty  as 
cbai^ed  in  the  indictment,  and  fix  his  punish- 
ment as  d^ned  in  Instruction  No.  l." 


The  Indictment  does  not  charge  the  defend- 
ant with  the  offense  of  selling,  lending,  giv- 
ing, procuring  for,  or  furnishing  to  another 
any  spirituous,  vinous,  or  malt  liquors  for 
the  purpose  of  selling  them  Jn  any  territory 
where  the  local  option  law  Is  In  force,  as 
prohibited  by  section  2557b  of  the  Kentucky 
Statutes  of  1903.  The  offense  for  which  ap- 
pellant was  Indicted  Is  the  one  prohibited  by 
section  2557  of  the  Kentucky  Statutes  of 
1903,  and  the  punishment  prescribed  Is  a 
fine  of  not  less  than  $C0,  nor  more  than  $100, 
or  confinement  In  the  county  Jail  for  not  less 
than  10  nor  more  than  40  days,  or  both  such 
fine  and  Imprisonment,  in  the  discretion  of 
a  court  or  Jury,  for  each  offense.  Under  this 
section  It  Is  not  neces.sary  both  to  fine  and 
imprison.  Under  the  Instruction,  however, 
as  given  by  the  trial  court,  the  Jury,  If  they 
believe  the  defendant  guilty,  had  both  to 
fine  and  imprison  him.  The  court,  therefore, 
erred  In  applying  the  punishment  provided 
by  section  2557b  to  the  offense  prohibited  by 
section  2.557.  Ball  v.  Commonwealth,  99  S. 
W.  326,  30  Ky.  Law  Rep.  600;  Hyser  y. 
Commonwealth,  116  Ky.  410,  76  S.  W.  174. 

The  second  Instruction  is  also  erroneous, 
for  the  reasons  given  in  tbe  case  of  Ball  v. 
Commonwealth,  supra,  wherein  this  court 
said:  "In  the  first  place,  the  court  did  not 
require  the  Jury  to  believe  this  beyond  a  rea- 
sonable doubt.  In'  the  next  place,  the  court 
assumed  that  the  sale  was  made,  or  at  least 
the  Jury  might  have  so  considered  the  lan- 
guage. This  was  an  error."  In  the  instruc- 
tion given  In  this  case,  the  trial  court  did 
meet  the  first  objection  in  regard  to  the  rea- 
sonable doubt  clause,  but  framed  the  re- 
mainder of  the  instruction  In  such  Innguase 
that  "the  court  assumed  that  the  sale  was 
made,  or  at  least  the  Jury  might  have  so  con- 
sidered the  language." 

For  the  above  reasons.  Judgment  Is  revers- 
ed, and  this  cause  is  remanded  for  a  new  trial 
consistent  with  this  opinion'. 


BOWMAN  v.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Sept.  19,  1907.) 

1.  Rape— A ssAULT   with   Intent  to   Rape- 
Elements  OP  Offense. 

To  constitute  the  offense  of  assault  with 
Intent  to  rape,  the  assault  must  be  made  with 
intent  to  have  carnal  intercourse  with'  prosecu- 
trix. 

2.  Same— BviDBNOB  of  Intent. 

The  intent  essential  to  constitute  an  assault 
with  intent  to  rape  may  be  shown  by  circum- 
stances, without  proof  of  the  expre.^sion  of  tlie 
purpose  of  accused  to  have  sexual  intercourse 
with  the  prosecutrix,  and  it  is  for  the  Jury  to 
say  whether  the  purpose  is  to  commit  an  ordi- 
nary assault  or  the  statutory  crime. 

3.  Same— Evidence— Sufficiency. 

Evidence  keld  to  authorize  a  finding  that 
an  assault  was  made  with  intent  to  commit  a 
rape,  jastifying  a  conviction. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Criminal   Division. 
"Not  to  be  officially  reported." 
John  Bowman  was  convicted  of  assault 
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with  Intent  to  rape,  and  he  appeals.     Af- 
firmed. 

M.  Barrett,  for  appellant  N.  B.  Hajra, 
Att7'  Gen.,  and  C.  H.  Morris,  for  the  Com- 
monwealth. 

OABROLL,  J.  Under  an  Indictment  char- 
ging him  with  the  crime  of  unlawfully  de- 
taining a  woman  against  her  will  with  the 
Intent  to  have  carnal  knowledge  with  her, 
appellant  was  tried,  convicted,  and  sentenced 
to  confinement  for  four  years  In  the  state 
penitentiary.  The  only  error  complained  of 
Is  that  the  erldence  was  not  sufficient  to  au- 
thorize the  court  to  instruct  the  jury  upon 
the  charge  contained  in  the  indictment;  it 
being  contended  that,  if  appellant  was  guilty 
of  any  offense.  It  was  that  of  assault  and 
batteiy,  and  not  of  nnla.wful  detention  with 
Intent  to  have  carnal  Intercourse. 

The  assault  was  made  on  East  Market 
street.  In  LoulSTllle,  Ky.,  early  in  the  night, 
in  front  of  a  store  that  was  opened  and 
lighted.  The  prosecuting  witness,  a  white 
girl  about  17  years  of  age,  testified  in  sub- 
stance that  appellant,  who  was  a  negro  that 
■he  had  never  seen  and  did  not  know,  struck 
her  on  the  side  as  he  passed  by  her  on  the 
street,  and  then  turned  and  grabbed  h^ 
around  the  waist,  and  when  she  screamed 
for  help  he  threw  her  to  the  ground  and 
then  ran  several  squares,  when  he  was  cap- 
tured by  some  men  who,  attracted  by  the 
scream  of  the  girl,  followed  him.  Api>ellant 
In  his  own  behalf  testified  that  he  was  drunk 
and  did  not  remember  anything  that  hap- 
pened. The  court  instructed  the  Jury  upon 
the  statutory  crime  charged  in  the  Indict- 
ment, and  also  that  they  might  find  the  de- 
fendant guilty  of  the  offense  of  assault  and 
battery,  and  fix  his  punishment  at  a  fine  or 
imprisonment  in  the  county  ]all,  or  both,  in 
their  discretion.  They  were  also  Instructed 
that  they  might  consider  the  Intoxicated  con- 
dition of  the  accused  in  determining  the  de- 
gree of  the  offense  of  which  he  was  guilty. 

It  is  argued  that,  before  the  offense  of 
uidawfully  detaining  a  woman  can  be  made 
oat.  It  'Is  necessary  to  prove  the  commission 
of  some  act  or  acts  which  tend  to  indicate 
an  Intention  or  desire  to  have  sexual  inter- 
course against  her  consent  with  the  person 
assaitlted.  It  is  true  that  to  complete  the 
offense  denounced  by  the  statute  the  assault 
must  have  been  made  with  the  Intent  to 
have  carnal  knowledge;  but  this  intent  may 
be  shown  by  facts  and  circumstances,  with- 
out expression  of  such  purpose  on  the  part 
of  the  accused.  The  acts,  conduct,  and  man- 
ner of  the  accused,  as  well  as  the  prosecutrix, 
the  language,  if  any,  used,  and  the  time, 
place,  and  surrounding  circumstances,  may 
oil  be  considered  by  the  Jury  In  determining 
the  Intent  with  which  the  assault  was  made. 
It  is  for  them  to  say,  from  all  the  evidence 
and  the  fair  and  reasonable  inferences  that 
may  be  deduced  therefrom,  whether  the  pur- 


pose was  to  commit  an  ordinary  assault  and 
battery  or  the  statutory  crime;  and  when 
the  acts  are  such  that  It  Is  difficult  to  con- 
clude with  accuracy  what  the  purpose  of 
the  accused  was,  and  depending  on  infer- 
ences to  be  drawn  from  them,  they  might 
constitute  either  a  simple  assault  and  bat- 
tery, or  an  assault  with  the  Intent  to  have 
carnal  knowledge,  the  finding  of  a  properly 
instructed  Jury  will  not  be  disturbed.  From 
the  evidence  In  this  case  It  might  reasonably 
be  concluded  that  the  assault  was  made  with 
the  intent  to  commit  a  rape;  and,  the  Jury 
having  80  found,  their  verdict  must  be  sus- 
tained. 
The  Judgment  Is  affirmed. 


PATTON  V.  MADISON  NAT.  BANE. 
(Court  of  Appeals  of  Kentucky.    Sept  20,  1907.) 

1.  ATTACHicEnr  —  WsoNOFiTi,  Attaohmxnt  — 
Dahaoes. 

A  claimant  of  attached  property,  who  la 
not  made  a  party  to  the  action,  may,  aa  author- 
teed  by  Civ.  Code  Prac  §  29,  intervene  In  the 
action  and  set  up  his  claim,  or  he  may,  after 
Judgment  snatainine  the  Attachment  sae  for  the 
property  or  its  value. 

[Eld.  Note.— For  cases  in  point  see  Cent  Dig. 
ToL  6,  Attachment  i  1326.] 

2.  Sakv— Damaqcs. 

A  claimant  of  attached  property,  who  aeeka 
damages  therefor,  can  only  recover  the  actual 
value  thereof,  in  the  absence  of  a  showing  that 
the  attaching  creditor  had  kn<virledge  that  the 
property  was  of  special  value  to  the  claimant. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  6,  Attachment  I  13T9.J 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty. 

"To  be  officially  retorted." 

Action  by  Carllle  W.  Patton  against  the 
Madison  National  Bank.  From  a  Judgment 
for  defendant  plaintiff  appeals.  Reversed 
and  remanded. 

J.  3.  Greenleaf,  for  aiqpellant  W.  S.  Mo- 
berley,  for  appellee. 

NTJNN,  J.  On  the  26th  day  of  October, 
1906,  appellant  filed  a  petition  In  which  she 
stated  that  she  was  the  owner  and  entitled  to 
the  immediate  possession  of  many  articles  of 
personal  property,  which  she  particularly  de- 
scribed, and  stated  the  value  of  each  article: 
the  aggregate  value- amounting  to  |291.  She 
also  alleged  that  In  the  month  of  January, 
1905,  appellee  bank  Instituted  a  salt  in  the 
Madison  circuit  court  against  G.  W.  Bvana 
and  J.  Stone  Walker,  and  caused  an  attach- 
ment to  be  Issued  and  placed  in  the  hands 
of  the  sheriff  of  the  county,  which  was  levied 
on  the  property  of  Evans  and  Walker,  and 
also  levied  on  the  property  of  this  appellant, 
the  same  described  In  her  petition,  as  the 
property  of  Evans  and  Walker;  that  none 
of  the  articles  of  property  were  ever  the 
property  of  Evans  and  Walker,  or  any  one 
else  save  appellant;  that  at  the  time  her 
property  was  levied  on  the  appellee  waa  no- 
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tifled  that  the  articles  levied  on  belonged  to 
this  appellant,  and  she  protested  against  the 
levy  on  and  the  sale  of  the  prc^erty  by  the 
bank,  but  over  her  objection  and  against 
her  consent  It  caused  the  property  to  be  sold 
for  the  amount  stated  In  her  petition.  She 
afterwards  filed  an  amended  petition,  and 
charged  that  a  large  number  of  the  articles 
claimed  in  her  petition  were  heirlooms,  given 
to  ber  by  her  mother  and  other  members  of 
her  bimlly,  and  to  ber  of  far  greater  value 
than  their  actnal  intrinsic  value,  and  that  on 
account  of  the  conduct  of  the  bank,  which 
caused  her  thie  loss  of  these  articles,  she  bad 
been  damaged  in  the  sum  of  $1,000.  Appellee 
filed  a  general  demurrer  to  the  petition  and 
amended  petition,  which  was  sustained.  Ap- 
pellant then  filed  another  amended  petition, 
In  which  she  undertook  to  give  the  reasons 
-why  she  had  failed  to  file  an  Intervening  pe- 
tition in  the  action  of  appellee  against  Evans 
and  Walker,  setting  up  her  claim  of  owner- 
ship to  this  property.  In  our  opinion  this 
amendment  was  not  necessary,  and  did  not 
aid  her  cause  of  action.  It  is  conceded  she 
was  not  a  party  to  the  action  of  appellee 
against  ISvans  and  Walker;  and  In  oar  opin- 
ion, from  the  record  as  it  now  appears,  she 
was  not  precluded  by  any  judgment  rendered 
therein. 

It  Is  contended  by  counsel  for  appellee  that 
the  provisions  of  section  29  of  the  Olvll  Code 
of  Practice  point  out  the  manner  In  which  a 
claimant,  whose  property  has  been  attached, 
may  intervene  and  set  up  his  claim  thereto, 
and  that  it  is  the  only  method  by  which  a 
claimant  of  property  that  has  been  attached 
can  assert  his  claim  thereto  and  have  the 
same  adjudicated,  and  if  the  party  delays  un- 
til after  judgment  in  the  attachment  suit  he 
is  forever  barred  from  recovering  his  property 
or  its  value.  Before  this  provision  of  the 
Code  was  enacted,  a  party  whose  property 
was  attached  for  the  payment  of  another's 
debt  was  compelled  to  take  the  course  that 
this  appellant  is  now  taking  and  bring  an  in- 
dependent action  for  the  recovery  of  the  prop- 
erty or  its  value;  and  this  provision  of  the 
Code  was  enacted,  giving  an  additional  rem- 
edy by  an  intervening  petition,  that  the  mat- 
ter might  be  settled  in  one  action.  Under 
this  and  other  provisions  of  the  Code  appel- 
lee might  have  made  appellant  a  party,  or 
she,  by  her  petition,  might  have  become  a 
party,  to  the  action  of  the  bank  against 
Evans  and  Walker,  and  there  bad  the  mat- 
ter finally  litigated;  but  the  provisions  of  the 
Code  do  not  make  it  compulsory  upon  either 
to  BO  proceed. 

Appellee's  counsel  cites  the  cases  of  Miller 
v.  Desha,  66  Ky.  214,  Deposit  Bank  of  Frank- 
fort V.  Thomasou,  66  8.  W.  606,  and  others, 
aa  sustaining  his  position  that  failing  to  file 
the  intervening  petition  until  after  the  final 
Judgment  in  the  attachment  suit  Is  a  bar  to 
the  claim  of  the  claimant  to  the  property. 
The  cases  do  not  support  his  contention. 
These  cases  were  discussed  and  considered 


upon  the  Idea  that  the  claimant  of  the  prop- 
erty was  a  party  to  the  action,  either  by  in- 
tervening petition,  service  of  process,  or  by 
the  execution  of  the  bond  and  the  retention 
of  the  possession  of  the  property  by  the 
claimant.  It  appears  that  the  execution  of 
such  a  lx>nd  by  the  claimant  of  the  property 
has  the  effect  to  make  him  a  party  to  the 
action  to  such  an  extent,  at  least,  as  will 
preclude  him,  after  he  falls  to  present  his 
claim  to  the  property  before  the  final  judg- 
ment in  the  action  In  which  the  attachment 
was  obtained.  See  cases  before  cited  and 
sections  214  and  690  of  the  Civil  Code  of 
Practice.  It  is  a  well-settled  rule  that  a 
Judgment  binds  no  one  except  parties  to  the 
action  and  their  privies.  See  Meadows  v. 
Goff,  90  Ky.  540,  14  S.  W.  535.  As  stated, 
appellant  was  not  a  party  to  the  action  of 
appellee  against  Evans  and  Walker,  nor  was 
she  a  privy  of  either  Evans  or  Walker;  and 
the  judgment  in  that  action,  selling  her  prop- 
erty as  their  pr<qperty,  was  and  is  not  bind- 
ing upon  her. 

In  our  opinion  the  court  erred  in  sustain- 
ing a  demurrer  to  the  petlton,  but  acted  prop- 
erly in  sustaining  the  demurrer  to  the  amend- 
ed petition.  In  which  she  alleged  that  a  num- 
ber of  the  articles  of  property  were  heir- 
looms, that  to  her  were  of  far  greater  value 
than  their  actual  value,  and  claimed  damages 
for  $1,000.  It  is  not  alleged  that  appellee 
had  any  knowledge  or  Information  of  this 
fact  before  the  property  was  sold  under  order 
of  court  If  the  property  Is  appellant's.  Its 
actual  value  Is  all  she  should  be  permitted  to 
recover  under  the  facts  and  circumstances 
appearing  In  this  record.      ' 

For  these  reasons,  the  judgment  of  the  low- 
er court  is  reversed,  and  remanded  for  fur- 
ther proceedings  consistent  herewith. 


SMITH  V.  MOORE. 
(Court  of  Appeals  of  Kentucky.    Sept.  20, 1907.) 
OovBNAnra  —  Breach  —  Covenant   oir  Wab- 

BANT7. 

Thoaeh  where,  at  the  time  of  a  conveyanoe 
of  land  with  general  warranty,  a  third  person 
Is  In  possession  of  a  portion  and  vendee  is  not 
put  in  possession  thereof  by  vendor,  vendee 
may  resist  payment,  yet,  such  third  person  not 
bavinK  been  in  possession  at  the  time  of  the  con- 
veyance, but  only  subsequently  having  entered 
thereon,  such  entry  and  possession,  being  a  tres- 
pass, constitute  no  defense. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Covenants,  §  139.] 

Appeal    from    Circuit    Court,    Rockcastle 
County. 
"Not  to  be  officially  reported." 
Action  by  J.  P.  Moore  against  W.  B.  Smith. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   AfOrmed. 

B.  J.  Bethurum,  for  appellant    S.  D.  Lew- 
is and  C.  C.  Williams,  for  appelle& 

NUNN,  J.    In  the  year  1900  H.  O.  Moore 
sold  and  conveyed  to  appellant  about  600 
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acres  of  land  in  Rockcastle  county.  Smith 
executed  to  him  a  note  for  $500,  the  balance 
of  the  purchase  money.  It  appears  that  H. 
C.  Moore  sold  and  assigned  this  note  to  ap- 
pellee, J.  P.  Moore,  who  brought  this  suit  for 
a  recovery  of  a  Judgment  and  the  enforce- 
ment of  the  Hen  on  the  land  for  the  balance 
remaining  due  on  the  note,  which  be  alleged 
was  $100.  Appellant  answered,  and  denied 
that  there  was  a  balance  unpaid  on  the  note 
of  $100,  and  alleged  that  there  was  only  $50 
unpaid.  He  further  alleged  that  he  had  not 
been  put  in  possession  of  the  whole  of  the 
600  acres,  but  that  one  Hamlin  was  In  pos- 
session of  25  or  30  acres  of  it  before  and  at 
the  time  he  purchased  it,  and  claimed  to  be 
the  owner  thereof,  and  that  Hamlin  was  still 
in  the  possession  of  It  claiming  to  be  the 
owner,  and  when  be  made  the  last  payment 
on  the  note  sued  on  It  was  agreed  between 
himself  and  H.  C.  Moore,  the  then  owner  and 
holder  of  the  note,  that  the  balance  of  the 
note,  to  wit,  $50,  with  its  interest,  should 
not  be  due  and  payable  until  Moore  should 
put  him  in  possession  of  this  25  or  30  acres 
of  land,  and  made  his  answer  a  cross-peti- 
tion against  H.  C.  Moore  and  Hamlin.  He 
alleged  that  Hamlin  was  wrongfully  In  pos- 
session of  this  land  and  had  no  title  to  it, 
and  in  substance  asked  for  a  judgment  evict- 
ing him  from  the  land.  Appellee  and  his  as* 
signor,  H.  C.  Moore,  answered,  controverting 
the  allegations  contained  in  appellant's  an- 
swer in  so  far  as  it  affected  them.  Hamlin 
never  answered  or  entered  his  appearance  to 
the  action,  although  he  was  served  with 
process.  The  proof  was  taken,  and  on  the 
trial  the  court  rendered  judgment  against  ap- 
pellant for  $50,  with  its  interest,  and  ad- 
judged a  Hen  upon  the  land  for  same  and  di- 
rected Its  sale. 

The  preponderance  of  the  evidence  favors 
appellant  upon  the  issue  as  to  the  balance 
due  on  the  note,  to  wit,  .f.'iO,  instead  of  $100, 
as  claimed  by  appellee.  Appellant  contends 
that  the  court  erred  In  rendering  judgment 
against  him  for  this  balance  before  Moore 
had  evicted  Hamlin  from  this  25  or  30  acres 
of  land.  It  appears  that  Moore  conveyed 
this  land  to  appellant  by  deed  containing  a 
clause  of  general  warranty,  and,  if  Hamlin 
was  not  in  possession  of  this  25  or  30  acres 
at  and  before  the  time  this  conveyance  was 
made,  then  appellant  had  no  right  to  resist 
the  payment  of  the  purchase  money,  unless 
be  had  been  evicted  by  a  paramount  adverse 
title,  or  Moore  was  a  nonresident  or  insolv- 
ent, or  fraud  had  been  perpetrated  on  him 
by  bis  vendor;  but  if,  at  the  time  of  the  ex- 
ecution of  the  conveyance,  Hamlin  was  in 
possession  of  this  piece  of  land  and  appel- 
lant was  not  put  into  the  possession  thereof 
by  bis  vendor,  then  he  had  the  right  to  plead 
to  this  action  for  the  payment  of  the  balance 
of  the  purchase  money  that  his  vendor  could 
not  comply  with  his  covenant  of  warranty 
of  title.  This  is  upon  the  ground  that  as 
I-mg  as  the  vendor  has  any  thing  to  do  to 


make  a  perfect  right,  possession  being  essen- 
tial to  that  right,  the  vendee  may  resist  the 
payment  of  the  purchase  money.  See  the 
cases  of  Pryse  v.  McGulre,  81  Ky.  608,  Eng- 
lish V.  Tbomasson,  82  Ky.  280,  and  Laevison 
v.  Balrd,  91  Ky.  204,  15  S.  W.  252. 
'  The  proof  is  conclusive  that  at  the  time  of 
the  conveyance  to  appellant  this  25  or  30 
acres  of  land  was  in  the  woods,  uninclosed, 
and  no  one  residing  upon  it  After  the  con- 
veyance Hamlin  caused  a  small  dwelling  to 
be  erected  upon  this  land  and  placed  bis  son 
in  it.  If  this  should  be  regarded  as  his  first 
possession  of  this  land,  then  it  was  a  tres- 
pass upon  appellant,  and  he  could  have  oust- 
ed him;  but,  if  Hamlin's  possession  related 
back  to  the  time  of  the  conveyance  to  appel- 
lant, then  his  defense  against  the  balance  of 
the  purchase  price  would  avail  him.  It  ap- 
pears that  Hamlin  resided  on  the  west  side 
of  the  railroad,  and  this  000  acres  purchased 
by  appellant  lies  on  the  east  side  of  the  rail- 
road; but  the  piece  in  controversy  is  situat- 
ed between  appellant's  600  acres  of  land  and 
the  railroad.  Hamlin  gave  his  deposition  in 
the  case,  and  he  stated  that  he  became  the 
owner  of  bis  survey  of  land  by  purchase  at 
a  commissioner's  sale;  but  the  proof  is  that 
the  judgment  under  which  the  commissioner 
made  the  sale  and  the  deed  made  to  him 
by  the  commissioner  specially  excluded  this 
small  strip  of  land  from  his  purchase,  and 
he  did  not  buy  it,  nor  was  it  conveyed  to 
him,  and  he  also  claimed  it  under  a  deed 
from  one  Witt,  but  the  deed  is  not  copied  in- 
to the  record.  From  the  evidence  it  is  cer- 
tain that  Hamlin  bad  not  title  to  this  small 
strip  of  land,  and  he  did  not  have  actual  pos- 
session until  after  appellant  received  his  con- 
veyance. Appellant  and  his  vendor  having 
the  better  and  only  title  to  this  strip  of 
land,  their  possession  extended  to  the  outside 
boundary.  Therefore,  when  Hamlin  entered 
on  this  land  and  erected  a  cabin,  it  was  a 
trespass  upon  the  possession  of  appellant. 
We  are  of  the  opinion,  therefore,  that  the 
court  did  not  err  in  rendering  the  judgment 
against  appellant 

It  does  not  appear  that  the  court  has  takoi 
any  action  upon  the  cross-petition  of  appel- 
lant against  Hamlin.  Under  the  pleadings 
and  proof  in  this  case  the  court  should  have 
rendered  a  judgment  in  appellant's  favor  dis- 
possessing Hamlin  and  qnieting  the  title  and 
possession  of  appellant  to  this  strip  of  land ; 
and  the  court  should  make  such  an  order  in 
the  action. 

For  these  reasons,  the  Judgment  of  the 
lower  court  Is  affirmed. 


YOUNG  V.   COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Sept  19, 1907.) 

BUBOT.ABT— BREikKINQ  AND  El?TEBINO. 

Where  a  laborer,  occupying  a  house  with 
the  owner,  while  on  leave  of  absence,  obtained 
the  key  ostensibly  to  take  away  some  of  his 
clothing,  but  with  intent  to  steal  property  there- 
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from,  and  dM  so  enter  and  steal,  he  was  guilty 
of  Tiolation  of  Ky.  St.  1903,  f  1162,  providing 
that  if  any  person  shall  break  any  dwelling 
house,  and  take  anything  of  value,  though  the 
owner  or  any  person  may  not  be  there,  he  shall 
be  punished  as  therein  prescribed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToU  8,  Burglary,  f  8.] 

Api>eal  from  Circuit  Court,  Trigg  County. 

"To  be  officially  reported." 

Thomas  Young  was  convicted  of  house- 
breaking. In  violation  of  Ky.  St  1903,  S  1162, 
and  he  appeals.    Affirmed. 

Max  Hanberry,  for  appellant  N.  B.  Hays, 
Atty.  Gen.,  and  O.  H.  Morris,  for  the  Com- 
monwealth. 


CBEAR,  O.  J.  Appellant  was  convicted 
of  housebreaking.  The  indictment  was  re- 
tnrne(>  imder  section  1162,  Ky.  St  1903, 
which  reads :  "If  any  person  •  •  •  shall 
feloniously  break  any  dwelling  bouse  or  any 
part  thereof,  or  any  outhouse  belonging  to 
or  used  with  any  dwelling  bouse,  and  feloni- 
ously take  away  anything  of  value,  although 
tbe  owner  or  any  person  may  not  be  there, 
be  shall  be  confined  in  the  penitentiary  not 
less  than  two  nor  more  than  ten  years."  Ap- 
pellant was  a  laborer  on  the  farm  of  the 
owner  of  tbe  mansion  house  charged  to  have 
been  broken  into.  He  seems  to  have  occupied 
tbe  bouse  with  the  owner's  family.  He  got 
leave  of  absence  for  several  days  under  pre- 
tense of  visiting  another  point.  The  owners 
locked  np  their  house  and  left  for  the  day. 
Appellant  went  to  the  wife  of  one  of  the  own- 
ers, and  got  from  her  the  key  to  tbe  house, 
ostensibly  to  take  away  some  of  his  cloth- 
ing. Thus  gaining  an  admission  to  the  house, 
be  stole  and  carried  therefrom  a  suit  of 
clothes  and  other  articles,  tbe  property  of 
another.  Tbe  circuit  court  instructed  tbe 
jury  that  if  appellant  obtained  the  key  by 
deception,  fraud,  or  device,  with  tbe  feloni- 
ous Intention  to  break  and  enter  tbe  bouse 
with  Intent  to  steal  therefrom  property  of 
value,  and  did  so  enter  and  steal,  it  was  a 
violation  of  the  statute.  This  appeal  raises 
the  correctness  of  this  instruction. 

The  offense  Involved  is  akin  to  tbe  crime 
of  burglary.    It  has  most  of  the  elements  of 
the  latter,  except  that  it  need  not  be  done 
in  the  nighttime,  and  the  offense  to  be  com- 
mitted after  the  entry  to  complete  the  felony 
is  confined  to  larceny.    So  that  the  decisions 
bearing  upon  the  essentia]  features  of  bur- 
glary are  apposite  to  the  question  at  bar. 
It  is  held  without  exception  that  any  force 
applied  to  effect  the  entry  is  sufficient  to 
constitute  that  part  of  the  offense — as,  for 
example,  tbe  raising  of  a  latch  (State  y.  Wil- 
son, 1  N.  J.  Law,  439,  1  Am.  Dec.  216),  the 
raising  of  a  window  (State  v.  Boon,  13  Ired. 
[N,   C]   244,   57  Am.   Dec.   555),   or  pushing 
open  a  closed  door  (State  r.  CJonners,  95  Iowa, 
4S5,  64  N.  W.  295).    It  is  also  held  that  there 
is  a  constractlve  forcible  entry  if  by  fraud 
or  deception  an  entry  is  obtained,  as  where 


by  a  knock  at  the  door  the  owner  Is  Induced 
to  believe  he  is  unbarring  to  a  friendly  or 
business  call  (Johnston  v.  C!ommonwenlth,  86 
Pa.  54,  27  Am.  Bep.  622),  or  by  impersonat- 
ing one  having  a  right  to  enter  an  entrance 
is  gained  (State  v.  Johnston,  Phil.  Law  [N. 
C]  186,  98  Am.  Dec.  587),  or  obtaining  an 
entrance  under  a  pretense  of  doing  a  per- 
missible act  and  using  the  advantage  to  en- 
ter other  apartments  for  the  purpose  of  the 
theft  (Commonwealth  v.  Ballard,  38  S.  W. 
678,  18  Ky.  Law  Bep.  872).  From  all  the 
cases  it  will  be  gathered  that  the  crime  of 
burglary,  as  well  as  the  kindred  crime  of 
housebreaking  under  the  statutes,  is  an  of- 
fense against  the  security  of  the  habitation. 
It  is  the  possession  that  must  be  invaded  to 
breach  the  statute.  State  v.  Toole,  29  Conn. 
342,  76  Am.  Dec.  602;  1  Bishop,  Crim.  Law 
(6th  Ed.)  i  577. 

Tbe  law  regards  force  and  fraud  with 
equal  abhorrence;  and  whether  the  tenant's 
possession  is  invaded  by  one  means  or  the 
other  for  the  purpose  of  stealing  from  his 
home  is  all  one  in  the  eye  of  the  law.  Con- 
ceding that  appellant  had  the  right  to  enter 
the  bouse  in  question  to  take  away  bis  own 
clothes,  and  had  he  entered  under  such  cir- 
cumstances and  then  formed  and  executed 
the  intention  to  steal  tbe  landlord's  clothes 
he  would  not  have  been  guilty  under  the  stat- 
ute, our  case  comes  down  to  a  narrower  state 
of  facts ;  for,  appellant  having  gone  away 
under  arrangement  with  his  landlord,  his 
relation  as  co-tenant  of  the  house  had  ceased 
for  the  time  being.  Though  he  bad  tbe  right, 
notwithstanding,  to  remove  his  clothes  from 
the  house,  he  had  not  the  right  to  enter  the 
house  for  that  purpose,  except  by  the  consent 
of  the  landlord.  When,  therefore,  he  simu- 
lated that  he  desired  the  key  for  that  pur- 
pose, but  In  reality  for  the  purpose  of  steal- 
ing from  the  house,  he  resorted  to  a  trick 
that  was  a  fraud  upon  the  landlord,  and  one 
that  gave  him  no  right  of  entry,  and  there- 
fore no  protection.  The  case  where  one 
having  the  right  to  enter  executes  a  previous 
purpose  to  steal  is  not  guilty  of  larceny 
(State  V.  Moore,  12  N.  H.  42;  Clarke  v.  Com- 
monwealth, 25  Grat  [Va.]  908)  is  quite  difCer- 
ent  from  the  one  at  bar,  where  there  Is  no 
right  of  entry;  the  permission  and  means 
of  entry  having  been  obtained  by  fraud,  and 
therefore  conferring  no  right  (Lowder  v. 
State,  63  Ala.  143,  35  Am.  Bep.  9). 

We  perceive  no  error  in  the  Instructions. 
The  judgment  is  consequently  affirmed. 


CJOMMONWEALTH   v.   LOUISVILLE   &   N. 
B.  CO. 

(Court  of  Appeals  of  Kentucky.    Sept  19, 1907. 

1.  Payment— Partiai.  Payments— Interest. 

Ky.  St  1903,  {  2219,  subsec.  3,  providing 
that  partial  payments  on  a  debt  bearint;  inter- 
est shall  be  first  applied  to  the  extinguishment 
of  tbe  interest  then  due,  is  declaratory  of  the 
common  law,  and  where  an  obligation  bears  in- 
terest partial  payments  must  be  applied  first  to 
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the  accrued  Interest,  If  the  payment  equals  or 
exceeds  the  Interest ;  and  where  the  obligor  pays 
the  principal  either  before  or  pendini;  suit,  the 
obligee  demanding  interest,  the  payment  does 
not  operate  as  a  discharge  of  the  principal,  but 
is  applied  as  a  partial  payment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Payment,  I  121.] 

2.  Taxation— Payment  of  Taxes— Interest. 
A  taxpayer  liable  to  a  tax  paid  a  part 
thereof,  and  obtained  an  injunction  restraining 
the  collection  of  the  balance.  -  The  injunction 
was  sulnequently  dissolved.  The  taxpayer  then 
paid  the  amount  of  the  tax  unpaid  without  in- 
terpst.  Held,  that  the  second  payment  should 
be  credited  as  a  partial  payment  on  the  balance, 
with  Interest  from  the  time  payment  should  have 
been  made  to  the  date  of  payment,  so  that  the 
remainder  would  become  a  new  principal  bear- 
ing Interest 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty. 

"Not  to  be  ofBclally  reported." 

Action  by  tbe  commonwealth  against  the 
Louisville  &  Nashville  Railroad  Company. 
Ftom  a  Judgment  granting  Insufflclent  relief, 
the  commonwealtb  appeala.  Reversed  and 
remanded. 

N.  B.  Hays,  Atty.  Gen.,  and  C.  H.  Morris, 
for  the  commonwealth.  Benjamin  D.  War- 
fleld  and  T.  B.  Harrison,  Jr.,  for  appellee. 

O'REAR,  0.  J.  Litigation  arose  between 
the  appellee  and  appellant  over  tbe  tax  due 
the  state  upon  the  assessment  of  the  appel- 
lee's franchise  for  tbe  year  1902.  Appellee 
claimed  the  tax  to  be  $19,081.48,  white  the 
appellant  claimed  the  tax  to  be  $61,180.77. 
Appellee  paid  the  $19,081.48,  and  filed  Its 
bill  in  the  United  States  Circuit  Court  for 
the  Elastem  District  of  Kentucky,  enjoining 
the  collection  of  the  balance  claimed  by  ap- 
pellant, to  wit,  $32,099.29.  The  injunction 
was  perpetuated  by  the  Circuit  Court,  but  on 
appeal  to  the  Supreme  Court  the  decree  was 
reversed,  and  appellee's  bill  dismissed. 
Thereupon  the  appellee  paid  to  the  state 
$32,090.20.  Appellant  claimed  10  per  cent 
interest  and  10  per  cent,  penalty,  as  provided 
by  the  statute,  which  appellee  declined  to 
pay,  and  appellant  brought  suit  in  the  Frank- 
lin circuit  court  to  recover  the  interest  and 
penalty  claimed.  Judgment  was  rendered  by 
the  circuit  court  in  favor  of  appellant  for  the 
amount  claimed.  Upon  appeal  to  this  court 
that  judgment  was  reversed  (L.  &  N.  R.  R.  Co. 
V.  Commonwealth,  04  S.  W.  655,  29  Ky.  Law 
Rep.  CCO),  on  the  ground  that  the  appellee 
was  not  liable  for  the  interest  and  penalty 
claimed.  However,  tbe  court  did  hold  that 
appellee  was  liable  for  6  per  cent  Interest  "on 
the  taxes  from  August  2,  1002,  the  date  when 
the  taxes  would  have  been  payable  If  no 
legal  action  had  been  taken  by  It"  Upon  a 
return  of  the  case  to  the  circuit  court  a  judg- 
ment was  rendered  against  appellee  for  6 
l)or  cent.  Interest  on  the  balance  of  the  tax 
$32,000.29  from  the  time  it  should  have  been 
paid,  August  2,  1902,  until  it  was  paid, 
March  2,  1005.  Prom  that  Judgment  this 
appeal  is  prosecuted. 


Tbe  circuit  court  rendered  tbe  Judgment 
appealed  from  In  this  case  on  the  ground  that 
the  payment  of  the  $32,099.29  on  March  2, 
1906,  was  a  payment  of  the  balance  of  the 
tax,  and  that  what  the  state  was  entitled  to 
was  6  per  cent  interest  on  that  amount  from 
the  time  It  should  have  been  paid,  August  2, 
1902,  until  It  was  paid,  March  2,  1006.  The 
appeal  In  this  case  Is  based  upon  the  theory 
that  the  payment  of  March  2,  1905,  was  not 
a  payment  of  the  tax,  but  a  partial  payment, 
and  that  the  statutory  rule  of  partial  pay- 
ments should  apply  as  in  the  case  of  ordi- 
nary debts.  The  question  Is  whether  the 
principal  sum  sued  for,  $32,099.29,  bore  In- 
terest as  do  other  obligations  to  pay  money. 
It  may  be  conceded  that  taxes  as  such  do 
not  bear  interest  In  the  absence  of  a  statute, 
and  that  generally  a  tax  Is  not  a  debt*  Jones 
T.  Gibson,  82  Ky.  562;  Lane  County  v.  Ore- 
gon, 7  Wall.  71,  10  L.  Ed.  lOL  Still,  the 
question  remains  whether  under  the  facts  of 
this  case  the  interest  should  be  Imposed,  and, 
if  80,  upon  what  principal.  It  was  appel- 
lant's contention  on  the  former  appeal  that 
tbe  tax  obligation  did  not  bear  interest  at 
all.  But  the  court  was  of  the  contrary  opin- 
ion. It  was  there  said:  "Ordinarily  taxes 
do  not  bear  Interest;  but,  where  taxes  may 
be  collected  by  suit  it  has  been  held  that  in- 
terest will  be  allowed  from  the  filing  of  the- 
suits,  as  in  the  case  of  suits  iq)on  accounts, 
or  other  contested  demands.  •  •  •  Tbe 
allowance  of  Interest  In  such  cases  is  not 
upon  the  ground  that  taxes  bear  Interest,  but 
upon  the  ground  that  the  taxpayer  has  by 
Ills  voluntary  action  obstructed  the  collection 
of  the  taxes,  and  by  this  means  has  retained 
the  money  which  he  ought  to  have  paid  over." 
The  reason  for  requiring  Interest  is  stated  in 
the  foregoing  excerpt,  but  the  method  of  cal- 
culation is  not  set  out;  it  being  assumed 
from  the  illustration  given  that  the  manner 
of  calculating  Interest  and  the  application  of 
payments  would  follow  upon  the  same  prin- 
ciple. 

Tbe  statute  of  this  state  (subsec.  3,  i  2219, 
Ky.  St  1903)  providing  that  "partial  pay- 
ments on  a  debt  bearing  interest  shall  be 
first  applied  to  the  extinguishment  of  the 
Interest  then  due"  is  merely  declaratory  of 
the  common  law  on  that  subject  Interest  is 
allowed  sometimes  as  compensation  for  the 
use  of  money,  sometimes  as  damages  for  the 
failure  to  pay  money  when  due,  and  some- 
times as  a  penalty.  It  does  not  always  de- 
pend on  a  statute  whether  interest  is  collec- 
tible. Its  Imposition  by  way.  of  damages  is 
a  growth  In  the  courts  of  most  ancient  origin, 
and  founded  on  plainest  justice.  Taxes,  be- 
ing laid  without  the  taxpayer's  express  con- 
sent, and  collectible  summarily  by  the  most 
drastic  process  of  the  law,  the  courts  have 
seen  that  it  was  not  just  to  impose  interest 
upon  a  delinquent  in  the  absence  of  a  statute, 
particularly  where  the  statute  fixes  the  pen- 
alty for  delinquency.  But,  under  tlie  facts 
in  tbe  case  at  bar,  appellant,  before  It  be- 
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came  technically  delinquent,  obtained  an  in- 
junction against  the  tax-collecting  authorl- 
tlea,  whereby  It  wrongfully  k^t  the  common- 
wealth out  of  the  use  of  Its  money  for  two 
years  and  seven  months.  It  then  paid  only 
enough  to  discbarge  the  principal  sum.  But 
Interest  had  then  accrued  to  the  amount  of 
$4,975.38.  It  had  wrongfully  obstructed  the 
staters  action  toward  completing  the  collec- 
tion. Unless  it  was  required  to  pay  interest, 
there  would  be  no  penalty,  no  damages,  for 
its  wrong.  The  least  that  could  be  imposed 
was  that  sum  as  interest  which  presumably 
it  had  got  for  the  use  of  the  money,  and 
which  the  state  would  have  to  pay  for  other 
money  in  lieu  of  this  sum  due  it.  The  obliga- 
tion of  the  appellant  then  became  as  any  oth- 
er obligation  bearing  interest,  and  subject  to 
the  same  rules  of  payment  If  an  obligation 
bears  interest,  Imposed  generally  by  law  and 
Independoitly  of  statute,  partial  payments 
are  applied  first,  as  a  matter  of  law,  to  the 
extinguishment  of  interest  accrued.  If  the 
payment  equals  or  exceeds  the  accrued  in- 
terest Henderson  Cotton  Mfg.  Co.  v.  Lowell 
Machine  Shops,  86  Ky.  668,  7  S.  W.  142.  And 
where  the  obligor  pays  the  principal  sum, 
either  before  or  pending  suit,  the  obligee  still 
demanding  interest  and  expressing  a  deter- 
mination to  assert  It,  the  payment  does  not 
i^terate  as  a  discharge  of  the  principal  sum, 
but  is  applied  as  a  partial  payment  upon  the 
sum  then  due.  Flshbume  v.  Sanders,  1  Nott 
&  M.  (S.  C.)  243.  In  this  view  of  the  sub- 
ject the  judgment  should  have  been  for  the 
principal  and  interest  at  6  per  cent  per  an- 
mum  from  August  2,  1902,  till  paid,  subject 
to  the  credit  paid  March  2,  1905;  the  re- 
mainder becoming  then  the  new  principal, 
and  bearing  interest  as  above  stated. 

Beversed,  and  remanded  for  judgment  in 
conformity  herewith. 


SIMPSON  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.   Sept.  19,  1907.) 

1.  Courts  —  CoTTBT  or  Apfsals  —  Jubisdio- 

TIOW. 

Under  Ky.  St  1903,  i  950,  providing  that 
no  appeal  shall  be  taken  to  the  Court  of  Ap- 
peals in  certain  defined  caaes,  but  that  in  ali 
other  civil  cases  the  Court  of  Appeals  shall  have 
api)ellate  jurisdiction,  an  appeal  lies  to  the 
Court  of  Appeals  from  a  judement  of  the  circuit 
court  reversing  an  order  of  the  county  court 
granting  a  liquor  license;  such  order  not  being 
within  the  exceptions. 

2.  APFEAL  —  SUFEBSEDEAS  —  OPEBATION      AND 

Effect. 

An  appeal  from  a  judgment  of  the  circuit 
court  reversing   the  order  of  the  counto  court 
granting  a  liquor  license,  lying  to  the  (jourt  of 
Appeals  under  Ky.   St.   1903,  I  950,  providing 
that  with  certain  exceptions,  not  including  such 
a  judgment,  the  Court  of  Appeals  has  appellate 
jurisdiction  in  all  civil  cases,  and  a  supersedeas 
execot^   on  such  appeal  suspending  the  judg- 
ment of  the  circuit  court,  on  execution  of  the 
same,  the  order  of  the  county  court  is  left  in 
fnll  force,  and  the  license  thereby  granted  pro- 
tects licensee  in  the  sale  of  liquor  pending  dis- 
position of  the  appeal. 


3.  Saws. 

An  appeal  from  a  judgment  of  the  circuit 
court  reversing  the  order  of  the  county  court 
granting  a  liquor  license  having  been  allowed, 
and  a  supersedeas  executed,  and  the  Court  of 
Appeals  alone  being  authorized  to  determine  the 
right  of  appeal,  until  that  question  hag  been 
decided  the  supersedeas  is  binding  on  the  com- 
monwealth and  the  circuit  court  whether  the 
appeal  was  properly  allowed  or  not ;  and  the 
license,  being  thereby  left  in  force,  protects  li- 
censee in  the  sale  of  liquor  pending  disposition 
of  the  appeal. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  i  2212.] 

Appeal  from  Circuit  Court,  Edmonson 
County. 

"Not  to  be  offlcially  reported." 

Charles  Simpson  was  convicted  of  selling 
liquor  without  a  license,  and  he  appeals. 
Reversed. 

Milton  Clark,  for  appellant  N.  B.  Hays, 
Atty.  Gen.,  Chas.  H.  Morris,  and  E.  W.  Ed- 
wards, for  the  Commonwealth. 

BARKER,  J.  The  appellant  Charles  Simp- 
sen,  was  indicted  by  the  grand  jury  of  Ed- 
monson county,  charged  with  the  offense  of 
selling  liquor  without  a  license.  A  trial  re- 
sulted in  his  being  found  guilty  and  bis  pun- 
ishment fixed  by  a  fine  of  $100.  From  the 
judgment  based  upon  this  verdict  he  is  here 
on  appeal. 

The  facts  are  as  follows:  The  appellant 
applied  to  the  county  court  of  Edmonson 
county  for  a  merchant's  license  to  retail  liq- 
uor in  Bee  Spring  precinct,  Edmonson  county, 
under  the  provisions  of  section  4203,  Ky.  St 
1803.  From  the  order  granting  this  license 
the  county  attorney  prosecuted  an  appeal  to 
the  circuit  court,  under  section  4211,  Ky.  St 
1903.  A  trial  in  the  circuit  court  resulted  in 
a  reversal  of  the  order  of  the  county  court 
granting  the  license.  From  this  judgment 
the  appellant  prosecuted  an  appeal  to  this 
court,  executing  a  supersedeas  bond  as  pro- 
vided by  the  Code  of  Practice.  So  far  as 
this  record  shows  to  the  contrary,  the  appeal 
involvhig  the  right  of  appellant  to  a  mer- 
chant's license  to  retail  liquor  has  not  yet 
been  disposed  of.  After  the  judgment  of  the 
circuit  court  reversing  the  order  of  the  coun- 
ty court  granting  the  license  involved  here- 
in, the  appellant  continued  to  sell  liquor,  and 
was  indicted  and  tried,  with  the  result  here- 
inbefore stated.  The  question  before  us  now 
is  whether  or  not  the  supersedeas  l>ond  ex- 
ecuted by  the  appellant  In  the  case  involving 
the  issuance  of  the  license  protected  him  in 
the  sale  of  liquor  under  his  license  pending 
the  disposition  of  the  appeal.  It  is  not  dis- 
puted that  the  api)eilant  sold  the  liquor  for 
which  he  was  indicted  after  the  28th  of 
March,  1906,  the  day  upon  which  the  judg- 
ment of  the  circuit  court  was  entered.  Sec- 
tion 4211,  Ky.  St  1903,  which  authorizes  an 
appeal  from  the  order  of  the  county  court 
granting  or  refusing  a  license,  provides  that 
the  order  of  the  county  court  shall  not  be  sus- 
pended until  reversed  by  the  circuit  court 
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The  appellant,  then,  -was  clearly  protected 
by  his  license,  pending  the  appeal  from  the 
order  of  the  county  court,  until  this  was  re- 
rersed  by  the  circuit  court,  by  the  language 
of  the  statute  quoted.  The  reversal  was  had 
on  the  28th  day  of  March,  1906,  and  the  sale 
took  place  thereafter,  and  during  the  pend- 
ency of  the  appeal  from  the  Judgment  of 
the  circuit  couit  to  this  court 

The  appellant  was  entitled  to  prosecute 
an  appeal  from  the  Judgment  of  the  circuit 
court  Section  950,  Ky.  St  1903,' Is  as  fol- 
lows: "No  appeal  shall  be  taken  to  the 
Court  of  Appeals  from  a  Judgment  for  the 
recovery  of  money  or  personal  property,  If 
the  value  In  controversy  be  less  than  two 
hundred  dollars,,  exclusive  of  interest  and 
cost,  nor  to  reverse  a  Judgment  granting  a 
divorce  or  punishing  contempt,  nor  from  any 
order  or  Judgment  of  a  county  court,  except 
in  actions  for  the  division  of  land  and  allot- 
ment of  dower,  nor  from  any  order  or  Judg- 
ment of  a  quarterly,  city,  police,  fiscal  or 
Justice's  court,  nor  from  a  bond  having  the 
force  of  a  Judgment  In  all  other  civil  cases, 
the  Court  of  Appeals  shall  have  appellate 
Jurisdiction  over  the  final  orders  and  Judg- 
ments of  all  courts."  As  the  Judgment  of 
the  circuit  court  reversing  the  order  of  the 
county  court  Is  not  among  the  exceptions 
from  the  appellate  Jurisdiction  of  this  court 
set  forth  In  the  statute  supra,  the  right  of 
appellant  to  appeal  is  contained  In  the  lan- 
guage: "In  all  other  civil  cases,  the  Court 
of  Appeals  shall  have  appellate  Jurisdiction 
over  the  final  orders  and  Judgment  of  all 
courts."  This  being  true.  It  necessarily  fol- 
lows that  the  execution  of  the  supersedeas 
suspended  the  Judgment  of  the  circuit  court 
pending  the  appeal,  and  left  the  order  of  the 
county  court  In  full  force  and  effect  Com- 
monwealth V.  Welsenburgh,  102  S.  W.  846,  31 
Ky.  Law  Hep.  449. 

The  trial  court  in  this  case  was  of  the 
opinion  that,  after  the  Judgment  reversing 
the  order  granting  the  license  was  entered, 
the  license  no  longer  protected  the  appellant 
in  the  sale  of  liquor,  and  that  he  had  no 
right  to  appeal  to  this  court  from  the  Judg- 
ment of  the  circuit  court  In  this,  as  we 
have  seen,  he  was  In  error.  It  was,  how- 
ever. Immaterial  whether  the  appellant  had 
a  right  of  appeal  from  the  circuit  court  to 
this  court.  An  apjieal  had  been  granted,  and 
he  had  superseded  the  Judgment.  After  this 
was  done,  this  court  alone  was  the  Judge 
of  the  right  of  appeal ;  and  until  It  had  de- 
cided the  question  the  supersedeas  was  as 
binding  upon  the  commonwealth  and  the  cir- 
cuit court  as  If  the  appeal  had  been  properly 
prosecuted.  Daugherty  v.  Ringo,  1  Ky.  Law 
Rep.  272.  As  the  facts  we  have  above  set 
forth  were  not  disputed,  the  appellant  was 
entitled  to  a  peremptory  Instruction  to  the 
Jury  to  find  him  not  guilty,  and  the  trial 
court  should  have  so  awarded. 

Judgment  reversed,  for  proceedings  con- 
sistent with  this  opinion. 


SIMPSON  r.  COMMONWEALTH, 
(Court  of  Appeals  of  Kentucky.    Sept  20, 1907.) 

Appeal  from  Circuit  Coiu%  Edmooaon 
County. 

"Not  to  be  officially  reported." 

Charles  Simpson  was  convicted  of  selling 
liquor  without  a  license,  and  he  appeals. 
Reversed  and  remanded. 

Milton  Clark,  for  appellant  N.  B.  Hays 
and  Chas  H.  Morris,  for  the  Commonwealth. 

SETTLE,  J.  This  is  a  companion  case  to 
the  appeal  decided  on  September  19,  1907, 
by  this  court  In  an  opinion  written  by  Judge 
Barker  (104  S.  W.  269);  the  appellant  being 
the  same  In  both  cases.  As  the  questions 
raised  in  that  case  are  the  same  that  are 
involved  in  this,  and  the  facts  identical,  ex- 
cept that  the  person  to  whom  the  sale  of 
whisky  was  made  by  appellant  In  that  case 
was  not  the  one  to  whom  the  sale  was  made 
In  this,  and  as  the  opinion  In  the  case  refer- 
red to  Is  conclusive  of  this  ease,  a  further 
discussion  of  the  questions  Involved  Is  deem- 
ed unnecessary. 

Judgment  reversed,  for  the  reasons  givMn 
In  the  former  opinion,  and  cause  remanded 
for  further  proceedings  as  therein  dhrected. 


COMBS  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentuclty.    Sept  19, 1907.) 

1.  Intoxicating  Liquors— Violatioh  o»  Lo- 
CAt  Option  Law— Offenses. 

A  conviction  for  a  violation  of  Ky.  St  1903, 
t  2.557,  probibitinK  the  sale  of  intoxicating  liq- 
uors iu  local  option  territory,  may  be  had  where 
the  evidence  snows  a  sale  in  local  option  terri- 
tory, without  reference  to  the  purpose  of  the 
buyer  thereof,  while  under  section  2657b  it  is 
essential  that  the  sale  shall  be  made  to  the 
buyer  for  resale. 

2.  Same— Indictment— StrFFiciENOT. 

Under  Cr.  Code  Prac.  §§  122,  124,  providing 
that  an  indictment  must  contain  a  statement 
of  the  acts  constituting  the  offense,  etc.,  an 
indictment  alleging  that  accused,  in  a  county 
where  the  local  option  law  was  in  force,  sold 
and  furnished  Intoxicating  liqnors  to  a  person 
named  in  quantities  less  than  five  gallons,  suffi- 
ciently charges  a  violation  of  Ky.  St  1903,  { 
2557,  prohibiting  the  sale  of  intoxicating  liquors 
in  local  option  territory. 

8.  Cbiminai,  Law — Evidence — Judiciai.  No- 
tice—Special Statutes. 

The  court  takes  judicial  notice  of  the  opera- 
tion of  a  special   act   prohibiting   the  sale   of 
liquor  in  a  designated  county. 
4.  Sake— Readino  Indictuent  and  Plea  to 
JtTBY— Statutes. 

The  purpose  of  Or.  Code  Prac.  S  219,  re- 
quiring the  indictment  to  be  read  and  the  plea 
of  accused  stated  to  the  Jury,  is  to  inform  the 
jury  of  the  nature  of  the  charge  and  the  plea 
of  accused  thereto;  and,  where  this  is  substan- 
tially done,  the  failure  to  literally  follow  the 
statute  is  not  reversible  error. 

SEA.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  14,  Criminal  Law,  f  1454.] 

6.  Same  —  Appeal  —  Pbbsentation  or  Qcnta- 
TioN  Below— New  Tbial. 

The  failure  of  the  record  in  a  criminal  case 
to  show  that  the  indictment  was  read  and  the 
plea  of  accused  Iherelo  stated  to  the  jury,  as 
required  by  Cr.  Code  Prac.  {  219,  does  not  au- 
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thorise  the  court  on  appeal  to  assume  that  the 
requirements  of  the  Code  were  not  complied 
with,  unless  such  fsilure  was  excepted  to  and 
relied  on  as  a  ground  for  a  new  trial. 

rXid.  Note.— ITor  cases  in  point,  see  Cent  Dig. 
ToL  15,  Criminal  Law,  {  2676.] 

Appeal  from  Circuit  Court,  Perry  County. 
"Not  to  be  offlcially  reported." 
Nick  Combs  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.     Affirmed. 

Wootton  &  Morgan,  for  appellant.  N.  B. 
Hays,  Atty.  Gen.,  and  C.  H.  Morris,  for  the 
Commonwealtl). 

CARROLL,  J.  The  Indictment  against  ap- 
pellant charged  blm  with  the  olTense  of 
"selling,  procuring  for,  and  furnishing  intoxi- 
cating, spirituous,  vinous,  and  malt  liquors, 
and  mixtures  thereof,  to  another,  committed 
as  follows,  to  wit:  The  said  Nicic  Combs,  on 
the  7tb  day  of  March,  1906,  in  the  county 
aforesaid,  a  territory  where  local  option  law 
was  in  force,  did  unlawfully  sell,  procure  for, 
and  furnish  directly  and  indirectly,  intoxicat- 
ing, spirituous,  vinous,  and  malt  liquors,  and 
mixtures  thereof,  to  Sam  Napier,  by  tlic  drink, 
pint,  quart,  gallon,  and  in  other  quantities  less 
than  Ave  gallons."  Under  this  Indictment 
appellant  was  convicted,  and  bis  punishment 
fixed  at  a  fine  of  $60  and  20  days'  Imprison- 
ment in  the  connty  Jail. 

Napier  testified  that  in  Perry  county,  with- 
in 12  months  before  the  finding  of  the  indict- 
ment, he  bought  from  appellant  a  half  gallon 
of  whisky  and  paid  him  for  It.  The  accused 
denied  having  sold  the  whisky,  and  Intro- 
duced a  witness  who  contradicted  on  every 
material  point  the  evidence  of  Napier.  The 
court  Instructed  the  Jury,  In  substance,  that 
If  they  believed  from  the  evidence  that  ap- 
pellant, in  Perry  county  and  within  12  months 
before  the  finding  of  the  indictment,  did  un- 
lawfully sell,  directly  or  Indirectly,  spiritu- 
ous, vinous,  or  malt  liquors,  or  a  mixture 
thereof,  to  Napier,  in  quantities  of  less  than 
five  gallons,  at  any  time,  then  they  should  find 
blm  guilty  as  charged.  Appellant  asked  the 
court  to  Instruct  the  Jury  to  return  a  ver- 
dict of  not  guilty,  and  also  to  Instruct  them 
that  they  could  not  find  blm  guilty  unless 
they  believed  from  the  evidence  that  he  sold 
or  furnished  the  whisky  to  Napier  for  the 
purpose  of  enabling  him  to  sell  the  same  in 
a  territory  where  the  local  option  law  was 
in  force. 

The  indictment  directly  charges  that  appel- 
lant. In  the  county  of  Perry,  where  the  sale 
of  liquor  was  prohibited,  sold  and  furnished 
to  Napier  spirituous,  vinous,  and  malt  liq- 
uors In  quantities  of  less  than  five  gallons, 
and  the  evidence  is  amply  sufficient  to  sup- 
port the  accusation.  The  Indictment  was 
found  and  conviction  had  under  section  2557 
of  the  Kentucky  Statutes  of  1003,  and  not 
section  2557b.  Section  2557  prohibits  the 
•sale,  barter  or  loan,  directly  or  indirectly, 
of  Intoxicating  liquors  In  local  option  terri- 
tory," and  under  this  section  a  conviction 


may  be  had  where  the  evidence  shows  a  sale, 
without  reference  to  the  purpose  of  the  pur- 
chaser in  making  It;  whilst  under  section 
2557b  It  Is  essential  that  the  sale  should  be 
made  to  the  purchaser  for  the  purpose  of  a 
resale  by  him.  Huyser  v.  Com.,  76  S.  W. 
174,  25  Ky.  Law  Rep.  608;  Ball  v.  Com.,  09 
S.  W.  326,  30  Ky.  Law  Rep.  600. 

Nor  could  appellant  have  been  deceived  or 
misled  concerning  the  charge  he  was  called 
upon  to  answer,  as  the  Indictment  fully  and 
accurately  Informed  him  of  the  nature  of  the 
ofTense,  and  sufllciently  complied  with  sec- 
tions 122  and  124  of  the  Criminal  Code  of 
Practice,  providing  that  an  indictment  must 
be  direct  and  certain  as  regards  the  party 
charged,  the  offense  charged,  the  county  In 
which  it  was  committed,  and  contain  a  state- 
ment of  the  acts  constituting  the  offense  in 
ordinary  and  concise  language  and  In  such  a 
manner  as  to  enable  a  person  of  common 
understanding  to  know  what  Is  Intended. 

The  evidence  does  not  show  that  the  sale 
of  liquor  was  prohibited  in  Perry  county, 
and  therefore  It  is  contended  that  the  motion 
for  a  peremptory  in.struction  should  have 
been  sustained.  It  has  been  ruled  that  In 
territories  where  the  local  option  law  Is 
put  into  effect  by  vote  of  the  people,  or  where 
the  sale  of  liquor  Is  prohibited  by  the  people 
acting  under  authority  of  legislative  enact- 
ments, it  Is  necessary,  In  prosecutions  for 
violations  of  the  liquor  law  In  such  terri- 
tory, to  prove  that  the  law  Is  In  effect  by 
the  exhibition  of  the  certificate  on  record  In 
the  clerk's  office.  Crigier  v.  Com.,  83  S.  W. 
587.  But  the  sale  of  liquor  In  Perry  county 
was  prohibited  by  an  act  of  the  Legislature 
passed  In  1884,  without  a  submission  of  the 
question  to  the  people.  The  commonwealth 
was  not  required  to  prove  this  fact,  as  the 
courts  will  take  Judicial  notice  of  the  opera- 
tion and  effect  of  this  special  act,  which  la 
yet  In  force.  Ball  v.  Com.,  99  S.  W.  320,  30 
Ky.  Law  Rep.  600. 

It  is  further  urged  as  ground  for  reversal 
that  neither  the  clerk  nor  the  attorney  for 
the  commonwealth  read  to  the  Jury  the  indict- 
ment and  stated  the  plea  of  the  defendant, 
as  required  by  section  219  of  the  Criminal 
Code  of  Practice.  The  record  shows  that, 
when  the  case  was  called  for  trial,  the  com- 
monwealth announced  ready,  whereupon  the 
defendant  entered  a  demurrer  to  the  indict- 
ment, which  was  overruled,  and  then  pleaded 
that  he  was  not  guilty.  It  does  not  appear 
that  any  exception  was  taken  to  the  failure 
to  read  the  Indictment  or  state  the  plea,  as 
required  by  the  Code;  nor  Is  mention  made 
of  this  alleged  error  In  the  motion  and 
grounds  for  a  new  trial.  The  purpose  of  the 
Code  provision  In  requiring  the  indictment 
to  be  rend  and  the  plea  of  the  defeudant 
stated  Is  to  Inform  the  Jury  at  the  very  In- 
ception of  the  case  of  the  nature  of  the  charge 
and  the  plea  of  the  defendant  thereto;  and 
when  this  Is  substantially  done,  although 
the  Code  is  not  literally  followed,  It  will  not 
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amount  to  reversible  error.  And,  aside  from 
this,  though  the  record  fails  to  show  that 
the  Indictment  has  been  read  or  the  defend- 
ant's plea  announced  to  the  Jury,  such  omis- 
sion will  not  authorize  this  court  to  assume 
that  these  requirements  of  the  Criminal  Code 
have  not  been  compiled  with,  unless  it  is 
made  to  appear  from  the  record  that  the 
failure  of  the  trial  court  to  have  the  indict- 
ment read  and  the  defendant's  plea  stated  to 
the  Jury  has  been  excepted  to  and  relied  on 
by  the  defendant  as  a  ground  for  a  new 
trial.  Herr  v.  Com..  91  S.  W.  660,  28  Ky.  Law 
Rep.  1131;  Bischoft  v.  Com.,  96  S.  W.  638, 
29  Ky.  Law  Rep.  770. 

Perceiving  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 


BADTB  V.   HAYNES. 
(Court  of  Appeals  of  Kentucky.    Sept.  26,  1907.) 

Physicians  and  Scboeons— Acts  CoNfiTiTHi- 

INO  Neouoence. 

Though  the  mortification  of  plaintiff's  bro- 
ken arm.  resulting  in  amputation,  may  have  l>een 
produced  by  the  infection  of  germs  in  cold 
spring  water  and  cloths  applied  l)efore  it  was 
set,  yet  that  fact  of  itself  would  not  relieve 
the  physician  setting  the  same  of  responsibility, 
if  be  knew  thereof;  but,  having  been  informed 
of  such  applications,  it  was  his  duty  to  use 
reasouable  care  and  skill  to  ascertain  whether 
the  arin  was  thereby  infected,  and,  if  so,  to  treat 
it  for  such  infection. 

[Ed.  Note. — For  cases  in  point,  gee  Cent.  Dig. 
vol.  39,  Physicians  and  Surgeons,  I  32.] 

Appeal  from  Circuit  Ciourt,  Pulaski  County. 

"Not  to  be  officially  reported." 

Action  by  Maggie  Haynes,  by  next  friend, 
against  J.  A.  Baute.  Judgment  for  plaintiff 
and  defendant  appeals.    Affirmed. 

Virgie  P.  Smith  and  O.  H.  Waddle  &  Son, 
for  appellant.  Thos.  Z.  Morrow  and  J.  W. 
Colyor,  for  appellee. 

NUNN,  J.  This  action  was  instituted  by 
the  next  friend  of  Maggie  Haynes,  an  infant 
nine  years  of  age,  for  the  recovery  of  appel- 
lant, a  physician  and  surgeon  located  in  the 
city  of  Somerset,  Ky.,  $5,000.  which  she 
avers  that  she  is  entitled  to  on  account  of 
the  carelessness  and  negligence  on  the  part 
of  appellant  after  he  had  accepted  general 
employment  in  setting  and  bandaging  her 
broken  arm,  and  his  failure  to  render  to 
ber  broken  arm,  after  the  first  treatment,  any 
further  surgical  or  medical  service,  and  that 
by  reason  of  his  negligence,  carelessness,  and 
failure  it  became  necessary  for  her  arm  to 
be  amputated.  Appellant  admits  that  he  was 
emplo,ved  to  and  did  make  one  trip  and  set 
and  bandaged  the  arm  alleged  to  have  been 
broken,  but  avers  that  one  trip  was  the  ex- 
tent of  his  employment,  and  that  he  was  not, 
and  it  was  not  so  understood  that  he  was, 
to  generally  treat  the  patient,  and  denied  any 
carelessness,  negligence,  or  failure  on  his  part 
to  render  to  plaintiff  the  necessary  attention, 
but  avers  that  he  set  and  bandaged  the  bro- 
ken arm  In  the  usual  and  ordinary  manner, 


as  accepted  by  lUs  profession  to  be.  the  very 
best  treatment  For  further  answer  he  plead- 
ed contributory  negligence  on  the  part  of  ap- 
pellee's father  In  refusing  and  failing  to  em- 
ploy or  request  appellant  to  visit  the  patient 
after  her  arm  was  set,  or  to  provide  and  give 
her  the  necessary  and  proper  attention,  as 
he  was  requested  to  do  by  appellant  on  his 
visit  to  appellee,  and  that  be  failed  to  pro- 
vide sanitary  measures  and  stirroundlngs  as 
were  necessary  and  that  her  condition  de- 
manded. By  the  reply  the  affirmative  alle- 
gations of  the  answer  were  traversed.  With- 
out going  into  the  evidence  in  detail,  it  is 
sufficient  to  say  that  each  of  the  parties  pro- 
duced upon  the  trial  evidence  to  support  the 
allegations  made  in  their  pleadings.  The 
jury  returned  a  verdict  in  behalf  of  appellee 
for  $1,000. 

Appellant    contends    that    the    Judgment 
should  be  reversed,  because  the  court  refused 
to  give  a  peremptory  instruction  to  the  Jury 
In  his  behalf,  and  that  the  court  erred  in  its 
instructions  to  the  Jury.    Appellee's  arm  was 
broken  on  Sunday  about  noon,  and  appellant 
treated  It  on  Monday   about  noon.    In   the 
meantime,   and  while  they   were   trying  to 
obtain  the  service  of  a  physician,  appellee 
was  lying  on  a  bed,  while  continued  applica- 
tions of  cloths  saturated  with  cold  spring  wa- 
ter were  being  applied  to  the  injured  arm. 
Appellant  treated  the  arm  by  cleansing,  us- 
ing an  antiseptic,  forced  the  broken  bone  in- 
to its  place,  placed  plaster  of  parls  splints 
on  it,  and  bandaged  it    Several  physicians 
testlQed  as  experts,  and  the  trend  of  their 
testimony  was  to  the  effect  that  the  arm  was 
bandaged  too  tight,  stopping  the  circulation 
of  the  blood,  which  caused  it  to  mortify,  and 
which  necessitated  its  amputation ;  but  about 
ail   of   them   stated   that   the  mortification 
might  have  been  produced  by  the  infection 
of  germs  or  microbes  caused  by  the  use  of 
this  cold  spring  water  and  the  cloths.    Ap- 
pellant's counsel  contends  that  under  this  evi- 
dence the  court  should  have  given  a  peremp- 
tory instruction  In  favor  of  appellant,  for  the 
reason  that,  if  appellee  lost  her  arm  by  rea- 
son of  the  infection  of  the  wound  by  germs 
In  the  manner  stated,  appellant  was  in  no 
wise  responsible  for  it,  and  that  under  the 
evidence  it  could  not  be  ascertained  with  any 
degree  of  certainty  whether  the  germs   or 
the  manner  of  treatment  produced  the  In- 
Jury,  and  that  the  Jury  should  not  have  been 
permitted  to  make  a  guess  as  to  which  was 
the  cause;  and  he  cites  Hughes'  Adm'r    v. 
C.  &  S.  R.  R.  Co.,  91  Ky.  526,  16  S.  W.  275. 
and  Wintuska'B  Adm'r  v.  L.  &  N.  R.  R.  Co.. 
20  S.  W.  819,  14  Ky.  Law  Rep.  579,  as  sup- 
porting his  contention.    In  our  opinion  the 
cases  referred  to  do  not  apply  to  the  facts 
of  this  case.    In  the  cases  referred  to  the 
persons    killed    were   brakemen   on    trains. 
They  were  found  dead,  and  the  court  deter- 
mined that  there  was  no  evidence  whatever 
indicating  how  they  met  their  deaths.     Un- 
like the  case  at  bar,  appellant  did  treat  ap- 
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pellee's  arm,  and  be  bandaged  it  The  proof 
-R-as  that  the  bandage  was  too  tight,  and  all 
of  the  physicians  agree  that  that  would  stop 
cLrcolatlon  and  produce  gangrene,  wbich 
would  necessitate  the  amputation  of  the  arm. 
As  to  the  germs  or  microbes  causing  the 
mortificatiou,  it  was  only  a  possibility;  but, 
even  If  caused  in  this  way,  it  would  not  of 
Itself  have  relieved  appellant  from  responsi- 
bility. He  was  informed  when  appellee  re- 
ceived her  injury,  and  that  the  applications 
of  this  clotb  saturated  with  cold  spring  water 
had  been  made,  and  he  should  have  used 
reasonable  care  and  skill  to  have  ascertained 
whether  her  arm  was  infected  or  not,  and,  If 
so,  treated  her  for  this  infection,  and  if  be 
failed  in  tbis  he  Is  responsible. 

We  deem  it  unnecessary  to  discuss  the  in- 
structions of  the  court  In  detail.  We  are  of 
opinion  that  they  presented  to  the  Jury  fair- 
ly the  law  of  the  case]  according  to  the  opin- 
ion of  tbis  court  as  expressed  in  the  case  of 
Dorris  v.  Warford,  100  S.  W.  212,  30  Ky.  Law 
Rep.  963,  with  the  exception  of  one  or  two 
slight  Inaccuracies  which  were  as  hurtful  to 
one  party  as  to  the  other,  and  the  jury  could 
not  have  been  misled  by  them.  Upon  the 
whole  case,  we  are  of  opinion  that  the  court 
committed  no  error  prejudicial  to  the  sub- 
stantial rights  of  appellant. 

For  these  reasons  the  judgment  of  the  low- 
er court  is  affirmed. 


LOUISVILLE   &   N.   R.    CO.   ▼.   BARRICK- 
MAN. 

<Court  of  Appeals  of  Kentucky.    Sept.  26,  1907.) 

1.  Master  and  Sebvant— Injttby  to  Sbbvant 

— NEOLIOENCB — BVIDBNCE. 

In  an  action  for  injuries  to  a  brakeman, 
evidence  held  to  sustain  the  verdict  for  plain- 
tiff. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34.  Master  and  Servant,  §§  978-980.] 

2.  Damagis  —  Tbial  —  Instbuctionb  —  Mis- 
leading INSTBDCTIONS. 

An  instruction,  in  an  action  for  personal 
injnries,  to  find  tor  plaintiff  the  value  of  the 
time  lost  or  which  will  be  lost  as  a  result  of 
the  injuries,  together  with  a  fair  compensation 
for  suffering  endured  or  which  will  be  endured, 
as  well  as  for  any  permanent  reduction  of 
power  to  earn  money,  is  not  objectionable  aa 
allowing  double  damages,  in  allowing  compensa- 
tion for  lost  time  and  for  permanent  reduction 
of  the  power  to  earn  money,  as  the  instruction 
must  have  led  the  jury  to  award  compensation 
for  lost  time  for  sickness  and  for  any  perma- 
nent reduction  of  power  to  earn  money  there- 
after. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  {{  548-555.] 

Appeal  from  Circuit  Court,  Oldham  County. 

"Not  to  be  offlcially  reported." 

Action  by  Ollie  C.  Barrickman  against  the 
Louisville  &  Nashville  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Benjamin  D.  Warfleld,  L.  C.  Willis,  and 
D.  H.  French,  for  appellant.  Chas.  Carroll, 
Pickett  &  Barrickman,  and  R.  T.  Crowe, 
for  appellee. 

104  S.W.— 18 


HOBSON,  J.  On  October  5,  1905,  OlUe  O. 
Barrickman  was  a  brakeman  in  the  service 
of  the  Louisville  &  Nashville  Railroad  Com- 
pany, running  on  a  freight  train  between 
Lexington  and  La  Grange.  He  bad  been  in 
the  seivlce  two  days.  His  train  left  Lexing- 
ton about  6  o'clock  In  the  evening,  reaching 
La  Grange  between  1  and  2  at  night.  After 
reaching  La  Grange,  the  crew  was  engaged 
in  switching  to  make  up  a  train.  There  were 
tbree  cars  on  a  side  track.  Two  of  them 
were  to  go  in  the  train  they  were  to  take 
out.  The  third  was  to  be  left  there.  In 
order  to  get  the  two  cars  they  wanted,  they 
had  to  take  out  all  three  of  the  cars  on  an- 
other track,  leave  two  of  them  there  and 
throw  the  third  back  on  the  track  from  which 
It  was  taken. 

The  testimony  is  somewhat  conflicting  as 
to  what  occurred.  Barrickman  testifles  that 
when  they  coupled  to  the  three  cars  on  the 
side  track  one  of  the  brakemen  told  him 
to  get  on  the  cars  to  give  signals  to  the  en- 
gineer; that  he  got  on  the  cars  and  rode 
them  in  to  the  other  track,  when  they  were 
stopped;  that  the  conductor  then  said  to 
blm,  "Get  down  from  there,"  and  just  as 
he  got  one  foot  on  the  ladder,  with  both 
bands  holding  to  the  car,  the  engine  hit  the 
car  and  knocked  him  off  the  right  side, 
throwing  him  down  on  the  track,  with  bis 
arms  doubled  up  under  bim.  One  of  his  arms 
was  sprained,  and  he  received  Injuries  in 
his  side  which  disabled  him  from  following 
further  his  calling.  He  says  there  were 
about  10  cars  between  him  and  the  engine; 
that  he  was  standing  about  the  middle  way 
of  the  rear  car;  that  the  cars  were  pushed 
in  far  enough  on  the  side  track  to  clear  the 
siding,  and  that  he  had  given  the  engineer 
the  signal  to  stop;  that  there  were  some 
dead  cars  on  the  side  track,  and  that  he  had 
then  gotten  within  10  or  20  feet  of  these 
cars ;  that  when  the  engine  knocked  against 
the  cars,  after  be  started  to  get  oft,  it  knocked 
them  back  In  the  direction  of  the  dead  cars; 
that  he  had  the  lantern  in  his  hand,  which 
fell  when  he  was  thrown  from  the  car ;  that 
the  engineer  could  see  his  lantern  when  he 
was  standing  on  the  car,  and  that  no  signal 
was  given  to  start  again  after  the  train 
stopped  when  he  was  getting  down,  and 
that  he  bad  no  notice  that  they  were  about 
to  start;  that  the  conductor  was  standing 
on  the  west  side  of  the  car  at  the  time,  about 
20  feet  from  him;  and  that  the  car  was 
standing  still  when  be  started  to  get  down. 
On  the  other  hand,  the  conductor  testifles 
that  he  did  not  tell  Barrickman  to  get  off 
the  cars ;  that  they  kicked  the  tbree  cars  In 
on  the  side  track ;  that  it  was  Barrickman's 
duty  to  set  the  brake  on  the  car  when  they 
reached  the  proper  point,  so  as  to  hold  them 
there,  as  It  was  on  a  grade,  and  the  cars 
would  run  back  If  the  brake  was  not  set; 
tbat  Barrickman  failed  to  set  the  brake  so 
as  to  hold  the  cars,  and  they  ran  back  toward 
the  engine,  so  as  not  to  clear  the  siding,  but 


Digitized  by 


Google 


274 


104  SOUTHWESTERN  RBPORTBB. 


(Kj. 


did  not  collide  wltb  the  cars  attached  to  the 
engine  with  any  force;  that  the  engineer 
backed  up  80  aa  to  pusli  the  cars  further  in 
on  the  side  track,  and  this  was  done  with- 
out any  violence;  that  after  the  ears  were 
pushed  bade  Barrlclunan  was  found  on  the 
ground  In  an  injured  condition,  with  his  lan- 
tern broken  not  far  from  him;  that  be  saw 
the  light  on  the  cars  when  they  were  pushed 
In  on  the  side  track,  but  that  he  did  not 
see  the  light  on  the  cars  when  the  engine 
backed  them  in  the  second  time.  The  other 
railroad  men  testified  sul>stantially  as  the 
conductor. 

On  this  evidence  the  court  instructed  the 
Jury  as  follows:  "The  Jury  are  instructed 
that  if  they  believe  from  the  evidence  that  In 
October,  1905,  while  the  plaintiff,  Ollie  C. 
Barrickman,  was  in  the  employ  of  the  de- 
fendant as  a  brakeraan,  and  was  in  the  dis- 
charge of  his  duties  on  top  of  a  certain 
freight  car,  to  operate  and  set  or  release  the 
brakes  on  said  car,  and  while  on  said  car 
the  same  came  to  a  full  stop  and  he  was 
directed  to  get  from  the  top  of  said  car  by 
the  conductor,  and  while  obeying  said  order 
and  descending  from  the  top  of  said  car  to 
the  ground,  using  ordinary  care  for  his  own 
safety,  and  while  in  this  position  the  said 
car  was  by  the  gross  negligence  of  the  en- 
gineer in  charge  of  said  train  started  sudden- 
ly, without  any  warning  to  this  plaintiff, 
and  by  reason  of  the  movement  of  the  car  the 
plaintiff  was  thrown  off  of  said  car  to  the 
ground,  thereby  injuring  bim,  they  should 
find  for  the  plaintiir.  Unless  you  so  believe, 
you  should  find  for  the  defendant."  The 
jury  found  for  the  plaintiff,  and  the  railroad 
company  appe.ils. 

The  Instruction  of  the  court  conforms  to 
the  allegations  of  the  petition  and  the  amend- 
ed i>etitIon,  and  aptly  submits  to  the  Jury 
the  question  of  fact  made  by  the  evidence. 
The  conductor  was  in  charge  of  the  train. 
The  engineer  had  been  signaled  to  stop  his 
train,  and  had  stopped  it,  and  while  it  was 
standing  still.  If  the  plaintiff's  evidence  is 
true,  the  conductor  ordered  him  to  get  off 
the  cars.  Just  as  be  was  In  the  act  of  get- 
ting off  the  engine  suddenly  bumped  against 
the  car,  knocking  him  to  the  ground.  It 
was  negligent  In  the  engineer  to  move  back 
-when  he  had  been  signaled  to  stop,  without 
getting  a  signal  to  come  back;  and  it  was 
negligent  in  the  conductor,  when  he  had  or- 
dered the  brakeman  off  the  top  of  the  car 
and  was  standing  within  a  few  feet  of  lilm, 
to  allow  the  train  to  be  backed  against  the 
car  before  the  brakeman  had  gotten  to  a 
place  of  safety.  If  the  plaintiff's  evidence 
Is  true,  his  Injury  was  due  to  the  backing 
of  the  train  against  the  car  by  the  engineer 
without  any  signal  in  the  presence  of  the  con- 
ductor, and  when  the  conductor  knew  or  had 
reason  to  know  of  the  position  that  the 
plaintiff  was  in;  and  we  think,  therefore, 
that  the  court  properly  refused  to  Instruct 
the  Jury  peremptorily  to  find  for  the  defend- 


ant, and  properly  submitted  the  question  of 
fact  involved  in  the  case  to  the  Jury  by  the 
Instruction  quoted.  The  defendant  did  not 
ask  any  Instruction  on  the  trial  to  the  effect 
that  the  plaintiff  assumed  the  risk  ordinarily 
incidental  to  the  service. 

The  instruction  as  to  the  measure  of  dam- 
ages given  by  the  court  Is  taken  from  the 
opinion  of  this  court  In  Louisville  &  Nash- 
ville V.  Logsdon,  114  Ky.  740,  71  S.  W.  905. 
It  is  as  follows:  "The  Jury  are  instructed 
that  if  they  find  for  the  plaintiff  they  should 
find  for  him  the  value  of  the  time  lost  by 
him,  if  any,  by  reason  of  said  injury,  if  any, 
or  which  it  Is  reasonably  certain  he  will 
hereafter  lose  as  a  direct  result  of  said  in- 
Jury,  and  a  fair  comi)ensation  for  the  physi- 
cal and  mental  suffering,  if  any,  endured 
by  him,  or  that  It  is  reasonably  certain  he 
will  endure  as  a  direct  result  of  said  In- 
juries, if  any,  as  well  as  for  any  permanent 
reduction  of  his  power  to  earn  money  by  rea- 
son of  said  Injuries,  not  exceeding  in  all 
the  sum  claimed  in  bis  petition,  $10,000." 
The  Instruction  is  assailed  as  allowing  double 
damages.  In  this:  that  It  allows  compen- 
sation for  lost  time  and  also  for  any  per- 
manent reduction  of  the  plaintiff's  power  to 
earn  money.  Of  course,  the  same  item  of 
damage  should  not  be  allowed  twice.  The 
meaning  of  the  instruction  is  that  the  plain- 
tiff should  have  compensation  for  bis  lost 
time  while  sick  and  for  any  permanent  re- 
duction of  his  power  to  earn  money  there- 
after. The  Jury  could  not  have  understood 
that,  in  fixing  compensation  for  permanent 
reduction  in  power  to  earn  money,  the  time 
plaintiff  lost  while  laid  up  was  to  be  con- 
sidered. This  was  temporai7  disability,  and 
might  be  much  greater  than  the  permanent 
reduction  of  his  power  to  earn  money.  The 
permanent  reduction  to  earn  money  refers  to 
the  state  of  facts  existing  after  the  tempo- 
rary condition  lias  passed  away.  The  In- 
struction was  outlined  by  this  court  as  far 
back  as  L.,  0.  &  L.  B.  R.  Co.  v.  Case's  Adm'r, 
72  Ky.  736,  and  has  been  often  approved. 
See  L.  &  N.  R.  R.  Co.  v.  Logsdon,  supra,  and 
cases  cited. 

Judgment  affirmed. 


COMMONWEALTH   v.   SIMPSON'S  TRUS- 
TEE. 

(Court  of  Appeals  of  Kentucky.    Sept  27, 1907.) 

Taxation  —  Pbopertt  of  Nonresidents  ii» 
Hands  or  Resident  TBOSTEii— Whebe  Tax- 
able. 

The  trust  estate  of  a  nonresident  is  taxable 
at  the  residence  of  the  trustee,  and  not  in  the 
county  where  the  trust  was  created  by  the  judg- 
ment of  the  circuit  court. 

fKd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  {}  443,  444.] 

"Not  to  be  officially  reported." 
Extension  of  opinion.    For  former  opinion, 
see  103  S.  W.  309. 
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PER  OUBIAM.  It  appears,  from  the  petl- 
tion  for  an  extension  of  tbe  opinion,  that 
some  qnestlon  has  arisen  as  to  whether  the 
estate  of  Mary  F.  Simpson,  who  Is  a  non- 
resident, Is  subject  to  taxation  at  the  resi- 
dence of  the  trustee  In  Jefferson  county,  Ky., 
or  In  Logan  county,  where  the  trust  was 
created  by  the  Judgment  of  the  Logan  cir- 
cuit court.  Under  the  authority  of  HIgglns' 
Trustee  ▼.  Commonwealth  of  Kentucky,  103 
S.  W.  306,  and  cases  therein  cited,  the  es- 
tate is  taxable  at  the  residence  of  the  trustee 
In  Jefferson  county,  Ky. 


HALL  r.  LOUISVILLE,  H.  &  ST.  L.  RT.  CO. 
(Conrt  of  Appeals  of  Kentucky.    Sept.  24,  1907.) 

1.  Masteb  and  Sebvant— Injubt  to  Servant 
— Neglioea'ce— Evidence. 

Where,  in  an  action  for  Injarlea  to  an  en- 
gineer in  a  collision  between  hia  train  and 
another  preceding  it,  no  witness  testified  that  the 
latter  train  ran  slower  than  its  schedule  time, 
about  11  miles  per  hoar,  or  that  it  stopped  for 
more  than  2  or  3  minutes  before  the  collision, 
and  it  appeared  that  it  left  the  station  12  miles 
from  the  place  of  the  collision  10  minutes 
before  the  engineer's  train  left  it,  there  was  no 
evidence  of  negligence  of  the  servants  in  charge 
of  the  first  train,  unless  it  was  shown  that  the 
engineer's  train  did  not  mn  faster  than  its 
schedule  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  i  962.] 

2.  Same. 

Where,  in  an  action  for  Injuries  to  an  en- 
gineer in  a  collision  between  his  train  and 
another  about  12  miles  from  a  station,  it  ap- 
peared that  the  latter  train  left  the  station  10 
minutes  l>efore  the  engineer's  train,  and  ran  the 
distance  in  49  minutes,  while  its  schedule  time 
was  about  11  miles  per  hour,  though  permitted 
to  run  25  miles  an  hour,  and  that  the  engineer's 
train  ran  the  distance  in  39  minutes,  at  a  rate 
nearly  twice  its  schedule  time,  no  negligence 
was  shown,  as  a  matter  of  law,  on  tbe  part  of 
the  employes  of  the  first  train. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  Sf  1032-1038.] 

3.  Trial.— Uncontradicted  Evidence— Issues 
— Submission  to  Jubt. 

A  matter  about  which  there  Is  no  contro- 
versy in  the  evidence  sliould  not  be  left  to  the 
jury. 

(Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  I  336.] 

Appeal  from  Circuit  Court,  Breckenrldge 
County. 

"Not  to  be  officially  reported." 

Action  by  F.  W.  Hall  against  the  Louisville, 
Henderson  &  St.  Louis  Railway  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Bennett  H.  Young,  N.  McO.  Mercer,  and 
Claude  Mercer,  for  appellant  Helm  &  Helm 
and  Miller  &  Todd,  for  appellee. 

O'REAR,  C.  J.  The  prhiclpal  facts  out  of 
which  suit  arises  appear  In  the  opinion  de- 
livered on  a  former  appeal,  and  found  re- 
ported In  29  Ky.  Law  Rei).  584,  94  S.  W.  28. 
On  the  other  trial  appellant's  own  testimony 
was  somewhat  hazy.  It  left  us  In  greiit  doubt 
as  to  a  material  fact  in  the  case — the  time 


when  his  train  started  for  Owensboro.  At  any 
rate,  we  then  concluded  that  the  jury  might 
have  inferred  from  his  testimony  that  he  ot^ 
served  the  running  rule  and  kept  10  minutes 
behind  the  schedule  of  the  second  section 
of  the  train,  which  he  telescoped  in  a  rear- 
end  collision,  though  we  were  convinced, 
also,  that  such  a  conclusion  by  the  Jury 
would  have  been  flagrantly  against  the  weight 
of  the  evidence.  We  were  adhering  to  our 
"scintilla"  rule.  On  a  return  of  the  rase  It 
was  retried.  At  the  close  of  plaintiff's  evi- 
dence the  court  peremptorily  Instructed  the 
Jury  to  find  for  the  defendant.  We  take  It 
that  would  not  have  been  done  unless  the  trial 
Judge  was  convinced  by  the  evidence  on  the 
last  trial  that  plaintiff  had  wholly  failed 
to  show  a  right  to  recover,  and  that  by  show- 
ing that  the  negligence  resulting  In  his  in- 
jury was  solely  his  own,  or  at  least  that  the 
accident  could  not  have  occurred  but  for  his 
own  negligence.  The  correctness  of  the  per- 
emptory Instruction  is  the  only  question  now 
up  for  decision. 

Appellant  introduced  a  number  of  witnesses 
in  addition  to  himself — the  trainmen  on  his 
own  and  the  other  train  at  the  time  of  the 
collision.  No  one  testified  that  section  2, 
which  appellant's  section  (3)  was  following, 
was  running  slower  than  Its  schedule  time; 
nor  that  It  had  stopped  for  more  than  2 
minutes,  or  8,  when  the  collision  occurred. 
Unless,  then,  it  was  shown  that  section  ? 
had  not  run  faster  than  Its  schedule  time, 
there  Is  no  evidence  of  negligence  on  the  part 
of  those  In  charge  of  the  second  sctlon.  As- 
suinlug  that  section  3  left  Owensboro  when 
appellant  claims  It  did,  viz.,  at  12:20  a.  m. 
December  l!)th,  that  the  second  section  left 
at  12:10  a.  m.  going  in  the  same  direction, 
and  that  tbe  collision  occurred  12%  miles 
west  of  Owensboro  at  12:59  a.  m.,  the  situa- 
tion as  disclosed  by  all  appellant's  proof 
would  be  that  section  2  had  run  12%  miles  In 
49  minutes,  or  at  a  speed  of  15.8  miles  an 
hour.  Tts  schedule  time  was  about  11.4  miles 
per  hour,  and  it  was  permitted  to  run  as  fu.^i 
ns  25  miles  au  hour;  there  being  no  trains 
ahead  to  interfere.  Upon  appellant's  show- 
ing his  train  bad  run  the  same  distance  In 
39  minutes,  or  at  the  speed  of  19.2  miles  an 
hour — nearly  twice  Its  schedule  time.  Appel- 
lant's train  was  not  allowed  to  rtm  nearer 
than  10  minutes  behind  the  next  section  in 
front  His  time  card  showed  that  he  was  due 
at  Powers  station,  2%  miles  east  of  the 
place  of  collision,  at  1 :12,  yet  he  says  that  he 
passed  that  station  at  12:57,  or  had  palnod 
15  minutes  on  bis  schedule  In  running  10 
miles.  The  collision  occurred  2  minutes  later, 
at  2%  miles  distance,  showing  that  he  was 
then  traveling  over  50  miles  an  hour.  While 
there  is  some  controversy  In  the  argument 
over  some  of  these  facts,  we  find  none  In  the 
evidence.  Thus  was  It  shown  that  the  neg- 
ligence, and  the  only  negligence,  proven  in  the 
record,  was  that  of  appellant  In  escooding  the 
limit  allowed  him  by  the  rules  of  the  rail- 
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road  company  and  by  every  sense  of  precau- 
tion. It  is  true,  be  says,  and  some  of  bis  wit- 
nesses after  a  fashion  say,  tbat  in  tbeir  opin- 
ion section  3  was  not  running  faster  tban  15 
or  20  miles  an  bour.  But  tbe  same  witnesses 
detail  otber  facts  wltb  more  certainty,  wblch 
sbow  tbat  tbeir  estimate  of  the  speed  was 
clearly  erroneous.  When  all  the  evidence  Is 
agreed  as  to  time  of  starting,  time  of  Injury, 
and  time  of  stops,  with  the  distance  known, 
the  average  speed  of  the  train  is  a  matter  of 
calculation,  wblch  result  will  not  be  affected 
by  an  admittedly  uncertain,  guess  by  a  wit- 
ness who  has  not  attempted  to  make  tbe  Cal- 
culation. 

Nor  should  the  trial  court  bare  left  to  tbe 
Jury  a  matter  about  which  there  was  no  con- 
troversy In  the  evidence.  •  The  Jury  could 
not  have  found  a  verdict  In  favor  of  appel- 
lant under  bis  own  evidence  (there  being  no 
other)  without  disregarding  tbe  most  certain 
of  it;  and  snbstituting  therefor  an  infer- 
ence to  sustain  which  there  was  no  evidence 
whatever,  namely,  tbat  section  2  had  stopped 
between  stations  and  bad  been  standing  out 
tbere  long  enough  for  a  flagman  to  have  been 
sent  back  tbe  requisite  distance  to  give  warn- 
ing to  the  following  train. 

Tbe  Instruction  was  proper,  and  the  Judg- 
ment Is  affirmed. 


ROTHWELL  v.  ROTHWELL  et  al. 
(Court  of  Appeals  of  Kentucky.    Sept.  24,  1907.) 

1.  HouESTEAD  —  Abandonment  —  Separa- 
tion OP  Family. 

Where  a  homestead  rij^ht  has  vested  in 
one,  the  subsequent  death  of  his  wife  or  ctiii- 
dren,  or  removal  of  the  children  by  marriage  or 
on  account  of  reaching  tbeir  majority,  cannot 
divest  him  of  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Homestead,  §  309.] 

2.  Same— VOLUNTABY  Conveyance. 

A  voluntary  conveyance  of  a  homestead 
will  not  be  set  aside  at  the  suit  of  the  creditors ; 
it  not  operating  as  an  abandonment  of  tlie 
homestead. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
«ol.  25,  Homestead,  §§  331,  332,  349,  350.] 

3.  Same. 

A  voluntary  conveyance  of  a  homestead, 
reserving  to  the  grantor  the  rents  thereof  for 
life.  Is  not  a  waiver  of  his  riptht  to  the  home- 
stead, whether  the  reservation  be  construed  as 
containing  a  life  estate,  or  simply  that  the  land 
is  to  be  charged  with  the  jjrantor's  support ;  a 
debtor  having  tbe  right  to  dispose  of  his  home- 
stead by  will  or  by  deed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Homestead,  §§  336-338.] 

Appeal  from  Circuit  Ckiurt,  Menifee  C!oun- 

ly. 

"Not  to  be  ofHdally  reported." 

Action  by  J.  E.  Cooper,  prosecuted  by  W. 
8.  Rotbwell,  substituted  as  plaintiff,  against 
Thomas  Rotbwell  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

J.  H.  Williams  and  J.  B.  Cooper,  for  ap- 
pellant   Caudel  &  Day,  for  appellees. 


SETTLE,  J.  Some  years  ago  J.  E.  Cooper, 
In  an  action  brought  In  the  Menifee  circuit 
court,  obtained  against  Thomas  Rotbwell  and 
Jesse  W.  Rotbwell  a  personal  Judgment  for 
$150.  Falling  to  enforce  the  collection  of 
this  Judgment  by  execution  because  of  the  in- 
solvency of  the  defendants.  Cooper  later  in- 
stituted this  equitable  action  in  the  same 
court  In  tbe  attempt  to  subject  to  tbe  pay- 
ment of  bis  Judgment  a  certain  tract  of  land 
described  In  the  petition,  containing  1(K) 
acres,  which  Thomas  Rotbwell,  by  deed  ex- 
ecuted after  the  recovery  by  Cooper  of  the 
personal  Judgment,  conveyed  to  a  crippled 
dangbter,  Elizabeth  Rotbwell,  and  William 
Rotbwell  and  other  children  of  bis  (Thomas 
Rothwell's)  son  Jesse  W.  Rotbwell ;  It  be- 
ing alleged  In  the  petition  tbat  tbe  conveyance 
In  question  was  without  consideration  and 
made  for  tbe  purpose  of  defrauding  Thomas 
Rothwell's  creditors,  and  especially  to  prevent 
the  land  from  being  subjected  to  the  payment 
of  the  plaintiff's  Judgment.  The  grantor  and 
grantees  were  made  defendants  to  tbe  action, 
and  all  answered,  denying  fraud  in  the  con- 
veyance, and  alleging  that  Thomas  Rotbwell 
at  the  time  of  the  date  of  the  conveyance  and 
of  Cooper's  Judgment,  and  at  and  prior  to 
tbe  creation  of  tbe  debt  for  wblch  tbe  same 
was  rendered,  was  a  bona  flde  housekeeper 
wltb  a  family  residing  upon  tbe  land  In  con- 
troversy, and,  furthermore,  tbat  the  land  Is 
of  less  value  than  $1,000,  tbe  existence  of 
which  facts  It  is  averred  entitled  him  to  a 
homestead  therein,  and  protects  tbe  grantees 
in  tbe  title  conveyed,  as  against  the  Judg- 
ment, notwithstanding  the  alleged  fraud  In 
the  conveyance.  These  averments  were  de- 
nied by  reply,  thereby  completing  tbe  Issues. 
Pending  the  action,  tbe  appellant,  W.  S. 
Rotbwell,  became  tbe  purchaser  and  took  an 
assignment  of  Cooper's  Judgment  and,  this 
transaction  having  been  set  out  by  an  amend- 
ed petition,  appellant  by  proper  order  entered 
of  record  was  substituted  for  Cooper  as  plain- 
tiff. Later  both  Thomas  Rotbwell  and  bis 
daughter,  Elizabeth  Rotbwell,  died  intestate^ 
following  which  necessary  orders  of  revivor 
were  duly  entered.  Upon  the  bearing  tbe 
lower  court  held  that  Thomas  Rotbwell  was 
entitled  to  a  homestead  in  the  land  In  con- 
troversy at.  tbe  time  of  tbe  execution  of  the 
deed  to  tbe  appellees  and  Elizabeth  Rotbwell, 
deceased,  as  against  appellant's  Judgibent 
debt,  and  tbat  by  reason  thereof  appellees' 
title  to  tbe  land  Is  unassailable.  Judgment 
was,  therefore,  entered  dismissing  the  action 
at  appellant's  cost;  and  tbe  correctness  of  ' 
tbat  Judgment  Is  called  in  question  by  this 
appeal. 

It  conclusively  appears  from  tbe  evidence 
that  Thomas  Rotbw^ell  owned  and  lived  upon 
tbe  land  at  tbe  time  of  bis  death  and  for  more 
tban  40  years  prior  thereto ;  that  during  the 
whole  of  that  time  be  owned,  claimed,  and  oc- 
cupied It  as  a  homestead,  and  reared  and 
maintained  a  large  family  of  children  upon  It 
These  facts,  and  tbe  further  fact  tbat  the 
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laud  Is  worth  less  than  $1,000,  seem  to  be  ad- 
mitted by  appellant ;  but  It  Is  insisted  by  his 
counsel  that  because  of  the  death  of  Thomas 
Rothwell's  wife,  which  occurred  a  few  years 
before  the  execution  of  the  deed  to  his  daugh- 
ter and  grandchildren,  and  the  further  al- 
lied fact  that  his  children  had  married  and 
left  him,  he  ceased  to  be  a  housekeeper  with 
a  family,  and  was  not,  therefore,  entitled, 
under  the  exemption  law,  to  a  homestead  in 
the  land  at  the  time  of  Its  conveyance  to  his 
daughter  and  grandchildren.  This  conten- 
tion is  unsound.  In  the  first  place  the  claim 
that  Thomas  Rothwell's  children  had  all  mar- 
ried and  left  him  seems  to  be  a  mere  as- 
sumption; for  It  does  not  appear  that  the 
crippled  daughter,  Elizabeth,  had  left  the 
father,  or  that  be  had  been  relieved  of  her 
support.  But  we  regard  this  question  im- 
material. Manifestly  the  right  to  a  home- 
stead vested  in  Thomas  Rothwell  when  he  had 
a  family  consisting  of  wife  and  children,  and 
because  of  that  fact  and  his  ownership  and 
occupancy  of  the  land.  Being  once  vested 
with  the  right,  it  was  not  essential  to  Its  con- 
tinuance that  bis  wife  should  continue  to  live, 
or  that  his  child  or  children  should  always  re- 
main with  bim.  The  death  of  wife  or  chil- 
dren, or  the  removal  of  the  latter  from  the 
parental  roof,  whether  caused  by  marriage  or 
on  account  of  reaching  their  majority,  cannot 
divest  him  of  the  right  of  homestead.  Ky. 
St  1903,  1702;  Stults  v.  Sale,  02  Ky.  5,  17 
S.  W.  148,  13  L.  E.  A.  743,  36  Am.  St.  Rep. 
575 ;  Suter  v.  Quarles,  22  Ky.  Law  Rep.  1080, 
58  S.  W.  990. 

It  is  also  insisted  for  appellant  that  as  the 
conveyance  from  Thomas  Rothwell  to  his 
daughter  and  grandchildren  was  a  mere  gift. 
and  therefore,  without  consideration,  it  should 
be  treated  as  a  fraud  upon  the  grantor's  cred- 
itors, and  held  as  constituting  a  surrender 
or  alMDdoument  of  bis  homestead,  and  malt- 
ing the  land  liable  to  appellant's  debt.  As  the 
homestead  was  exempt  from  execution  under 
the  statute  before  the  conveyance,  the  legal 
effect  of  setting  aside  the  deed  would  be  to 
leave  the  title  to  the  land  In  the  grantor  as 
if  that  instrimient  bad  never  been  executed. 
Therefore  it  would  still  be  as  much  exempt 
tiom  the  grantor's  debts  as  if  be  had  never 
attempted  to  divest  himself  of  the  title.  This 
court  has  repeatedly  passed  upon  the  question 
under  consideration,  and  in  so  doing  uniform- 
ly held  that  the  homestead  exemption  Is  not 
lost  by  a  fraudulent  conveyance  of  it  by  the 
debtor,  though  the  wife  Join  with  him  in  such 
a  ooDv^ance.  Kuevan  v.  Specker,  11  Bush 
(Ky.)  1 ;  Dowd  v.  Hurley,  78  Ky.  200 ;  Alien  v. 
DiUIngbam's  Assignee,  104  Ky.  801,  47  S.  W. 
1076;  Llshy  v.  Perry,  6  Bush  (Ky.)  515 ;  Dew- 
ees  V.  Dewees,  28  Ky.  Law  Rep.  726,  90  S. 
W.  256. 

Finally,  appellant  contends  that  by  the 
terms  of  the  deed  sought  to  be  canceled  the 
title  to  the  land  conveyed  did  not  pass  to 
the  grantees  nntll  the  death  of  the  grant- 
or.    Therefore  they   took   It  as  if  it  had 


been  devised  by  will.  It  is  true  the  deed 
reserved  to  the  grantor  "the  rents,  Issues, 
and  proceeds"  of  the  land  "for  and  during 
bis  natural  life  for  his  maintenance  and  sup- 
port";  but  It  Is  not  material  whether  this 
language  be  construed  as  retaining  a  life 
estate  to  the  grantor,  or  simply  that  the  land 
was  to  be  charged  with  his  support.  In  either 
event  it  did  not  amount  to  a  waiver  or  loss 
of  his  right  to  the  homestead.  Robinson  v. 
Smithy,  80  Ky.  630;  Suter  v.  Quarles,  22 
Ky.  Law- Rep.  1080,  58  S.  W.  990.  A  debtor 
has  the  same  right  to  dispose  of  his  home- 
stead by  will  that  he  has  to  sell  and  convey 
it  by  deed,  and  may  do  either.  Pendergest  v. 
Heekin,  94  Ky.  384,  22  S.  W.  605 ;  Hazelett  v. 
Farthing,  04  Ky.  421,  22  S.  W.  646,  42  Am.  St 
Rep.  365 ;  Myers'  Guardian  v.  Myers'  Adm'r, 
89  Ky.  442.  12  S.  W.  933. 

Being  convinced  of  the  correctness  of  the 
Judgment  of  the  circuit  court,  It  is  hereby  af- 
firmed. 


CITY   OF  HENDERSON  v.   SMITH. 
(Court  of  Appeals  of  Kentucky.    Sept.  24,  1907.> 

1.  Pleadinqb— Defects— AiDEB  bt  Vebdict. 

A  defect  in  a  petition,  in  an  action  for  in- 
juries to  an  employe,  due  to  the  failure  to  al- 
lege that  he  did  not  know  the  danger  incident  to 
the  work  in  the  way  it  was  done,  is  cured  by  the 
verdict,  where  the  question  was  without  ob- 
jection submitted  on  proof  received  without  ob- 
jection. 

[Ed.  Note. — For  cases  in  point,  see  Ont.  Dig. 
vol.  39,  Pleading,  §§  1459,  1460.] 

2.  Master  and  Sebvant— Injtjbt  to  Servant 

— NeOLIGBNCE— (JUESTION    FOB  JUBY. 

In  an  action  by  an  employ^  for  injuries 
received  while  aiding  in  aettinf;  electric  light 
polea  evidence  held  to  support  a  finding  of  negli- 
gonce  due  to  a  failure  to  use  cant  hooks  to 
prevent  the  pole  from  turning  while  l)eing  raised. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  |§  954-977.] 

3.  Appeal— Vebdict— Conclusiveness. 

A  verdict  in  a  personal  injury  action, 
which  is  not  so  flagrantly  excessive  as  to  in- 
dicate that  it  was  influenced  by  passion  and 
prejudice,  will  not  he  disturbed. 

[Ed.  Note.— For  cases  in  point,  see  CJent.  Dig. 
vol.   3,   Appeal  and   Error,'  {  3944.] 

Appeal  from  Circuit  Court,  Henderson 
County. 

"Not  to  be  ofilclally  reported." 

Action  by  J.  M.  Smith  against  the  city  of 
Henderson.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Vance  &  Lockett.  for  appellant.  Doi-sey  & 
Stanley  and  F.  J.  Pentecost,  for  appellee. 

NUNN,  J.  The  city  of  Henderson  has  for 
several  years  past  owned  and  operated  it>» 
electric  light  plant  About  December  1,  1904, 
appellee  was  employed  to  aid  in  the  raising 
and  setting  of  poles  In  the  city  for  the  purpose 
of  baugiug  thereon  electric  lights.  Appellee 
bad  but  little,  if  any,  experience  In  this  work. 
He,  with  several  of  his  co-empioy6s,  were  en- 
gaged at  this  labor  under  one  Gibson,  who 
was  foreman  and  bad  full  charge  of  this 
work.    When  attempting  to  raise  one  of  these 
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poles,  It  fell  on  appellee,  broke  and  crushed 
one  of  bis  legs  and  tbree  amputations  be- 
came necessary  before  he  could  be  relieved. 
Appellee  sued  the  city  for  damages,  and  al- 
leged that  his  "Injury  was  caused  by  the 
grossly  careless  and  negligent  way  and  man- 
ner in  which  the  said  employes  of  said  city 
raised  and  handled  said  pole,  and  said  em- 
ployes were  superior  to  plaintiff  in  authori- 
ty." He  also  alleged  that  his  injuries  were 
received  without  any  fault  upon  his  part 
Appellant  filed  a  demurrer  to  this  petition, 
which  was  overruled,  and  answered,  denying 
the  affirmative  allegations  of  the  petition, 
and  pleaded  contributory  negligence  on  the 
part  of  appellee.  This  was  controverted  by 
reply.  On  the  first  trial  appellee  recovered 
a  judgment  for  $5,000.  The  lower  court, 
on  motion  of  appellant,  set  this  verdict  aside 
and  granted  It  a  new  trial.  The  particular 
reason  for  the  court's  action  in  setting  aside 
this  verdict  does  not  appear  In  the  record. 
On  the  second  trial  appellee  recovered  a  judg- 
ment for  $8,000.  Appellant  moved  the  court 
for  a  judgment  notwithstanding  the  verdict; 
but  the  motion  was  overruled  by  the  court 
Then  It  moved  the  court  for  a  new  trial, 
and  filed  grounds  therefor.  It  appears  from 
the  record  that  when  this  motion  was  under 
consideration  the  court  suggested  that  in  Its 
opinion  the  damages  were  excessive.  There- 
upon appellee  entered  a  remittitur  for  the 
sum  of  $2,500  and  the  court  made  an  order 
reducing  the  judgment  to  the  sum  of  $5,500, 
and  overruled  appellant's  motion  for  a  new 
trial. 

Appellee  prepared  the  case  upon  the  first 
trial  for  an  appeal,  but  seems  to  have  aban- 
doned it;  nor  has  he  filed  a  cross-appeal  on 
the  action  of  the  court  on  the  last  Judgment, 
forcing  him  to  remit  $2,500  of  the  amount  of 
the  verdict.  Appellant's  counsel  contends 
that  the  judgment  should  be  reversed  for  the 
following  reasons,  to  wit:  First,  the  court 
erred  in  overruling  appellant's  demurrer  to 
the  petition  of  appellee;  second,  that  the 
court  erred  In  overruling  appellant's  motion 
for  a  judgment  notwithstanding  the  verdict; 
third,  that  the  court  erred  in  refusing  to  give, 
at  the  close  of  the  evidence,  the  peremptory 
Instruction  asked  for  by  appellant;  fourth, 
that  the  verdict  was  not  sustained  by  suffi- 
cient evidence  and  was  contrary  to  law.  Ap- 
pellant does  not  complain  of  the  Instructions 
which  were  given  by  the  court;  nor  does  It 
complain  of  any  error  in  admitting  or  refus- 
ing evidence.  We  will  consider  the  questions 
raised  by  appellant  in  the  order  stated. 

The  first  two  questions  will  be  considered 
together,  as  they  relate  to  the  same  matter. 
Appellant  contends  that  its  demurrer  should 
have  been  sustained,  or,  at  least.  It  should 
hare  had  a  judgment  notwithstanding  the 
verdict,  for  the  following  rea^n:  That  ap- 
pellee failed  to  allege  In  his  petition  that  he 
did  not  know  of  the  danger  Incident  to  the 
raising  of  the  pole  in  the  way  and  manner  In 
which  it  was  attempted  to  be  raised.    Con- 


ceding, for  the  purpose  of  the  consideration 
of  this  matter,  that  such  an  allegation  was 
Indispensably  necessary,  which  we  do  not  de- 
cide, we  are  of  the  opinion  that  this  alleged 
defect  was  cured  by  the  verdict  of  the  Jury. 
Proof  was  heard  upon  this  question  wttiiont 
objections,  and  the  question  was  submitted  to 
the  Jury  by  the  instructions  of  the  court,  also 
without  objections.  In  the  case  of  Hill  v. 
Ragland,  114  Ky.  209,  70  S.  W.  634,  this 
court  held  that  a  motion  for  a  judgment  not- 
withstanding the  verdict  could  only  be  sus- 
tained when  the  evidence  heard  and  the  is- 
sue submitted  to  the  jury  and  the  verdict  do 
not  cure  the  defective  pleading.  See,  also, 
the  case  of  Mast  v.  Lehman,  100  Ky.  464,  38 
S.  W.  1056. 

The  third  and  fourth  reasons  assigned  for 
reversal  will  also  be  considered  together.  It 
is  conceded  by  the  parties  that  the  pole  that 
was  being  raised  at  the  time  appellee  was  In- 
jured was  45  feet  long,  14  Inches  In  diameter 
at  the  lower  end,  and  8  inches  at  the  top. 
Appellee's  evidence  conduces  to  show  that 
this  pole  was  crooked  in  two  places;  fhat 
only  six  persons  were  engaged  In  attempting 
to  raise  It  and  five  of  them  were  using  pikes 
and  one  the  "jenny."  Gibson,  the  superin- 
tendent or  foreman,  was  piking  under  the 
pole  in  the  center,  appellee,  Smith,  and  one 
Rodman  were  on  one  side.  Brown  and  Fla- 
herty were  on  the  other  side,  and  Denton  was 
at  the  jenny,  and  his  duty  was  to  shove  It 
under  the  pole  as  it  was  raised,  bo  that  when- 
ever the  pikers  had  to  stop  and  rest,  or  take 
a  new  hold,  the  jenny  would  keep  it  from 
falling  to  the  ground.  When  they  had  got- 
ten the  pole  about  one-half  up,  it  turned, 
loosening  the  pike  poles,  and  it  fell,  with  the 
result  stated.  Appellee  Introduced  six  wit- 
nesses, who  had  long  and  much  experience 
In  such  work,  who  stated  that  the  only  safe 
way  to  raise  such  poles  was  to  attach  cant 
hooks  at  the  butt  to  prevent  the  pole  from 
turning  while  being  raised.  They  had  cant 
hooks  present,  but  did  not  use  them  In  at- 
tempting to  raise  this  pole.  Appellee's  wit- 
nesses also  stated  that  to  make  It  reasonably 
safe  In  raising  the  pole  there  should  have 
been  three  or  four  additional  men;  that  it 
was  not  safe  for  the  number  they  had  to 
undertake  to  raise  it  Appellant  Introduced 
witnesses  whose  testimony  tends  to  show 
that  the  pole  was  straight,  that  the  cant 
hooks  were  not  needed  in  raising  such  a  pole, 
and  that  the  number  of  men  were  sufficient 
It  is  reasonably  certain  that,  if  the  cant 
hooks  had  been  used  on  this  pole,  it  would 
not  have  turned  and  have  fallen.  In  view 
of  this  evidence,  we  are  of  the  opinion  that 
the  court  did  not  err  in  refusing  to  give  the 
peremptory  Instruction,  and  that  the  evidence 
authorized  the  verdict  of  the  Jury;  nor  are 
we  prepared  to  say  that  the  verdict  of  the 
jury  Is  so  flagrantly  excessive  as  to  indicate 
that  it  was  Influenced  by  passion  and  preju- 
dice. See  the  cases  of  Brown  v.  Morris,  3 
Bush  (Ky.)  81,  L.  &  N.  B.  R.  Co.  v.  Earl's 
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▲dm'r,  94  Ky.  368,  22  8.  W.  607,  Johnson  T. 
Keel,  12  Ky.  Lew  Rep.  292,  and  Eyansvllle 
Grain  Co.  v.  Stout,  14  Ky.  Law  Rep.  927. 

For  these  reasons  the  Judgment  of  the  low- 
er court  for  |5,500  Is  affirmed. 


liOUrSVirXB  *  N.  R.  CO.  t.  ponder  et  aL 
(Court  of  Appeals  of  Kentucky.  Sept.  27,  1907.) 
1.  TRiAii—lNSTBUCTioNs— Requested  Instbuc- 

TtON  GOVEBED  BT  INBTBUCTION   GIVEN. 

A  reqne.^tecl  instruction,  in  an  action  for  the 
orerflow  of  plaintiffs'  land,  that,  if  the  washing 
of  plaintiffs  land  waa  caused  by  the  breaking 
of  a  milldam,  the  verdict  should  be  .for  defend- 
ant, although  defendant  bad,  by  obstructing  the 
•treaiDj  diverted  it  towards  the  bank  on  plain- 
tiflh'  side,  was  substantially  covered  by  an  in- 
■tmction  that  the  verdict  should  be  for  defend- 
ant unless  it  had  thrown  dirt  or  other  obstruc- 
tions into  the  stream,  and  thereby  diverted  it 
and  caused  the  water  to  overflow  the  land  of 
plaintiffs,  in  which  case  the  verdict  should  be 
for  plaintiffs. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  46,  Trial,  {  631.] 

Z  Waters    and    Watbb   Coubseb— Obsteuo- 

TION     OP     STBEAM  —  OVEBFLOW     OF     LAND — 

Measure  of  Damages. 

The  measure  of  damages  for  the  overflow 
of  land  caused  by  the  obstruction  of  a  stream 
is  the  difference  in  the  market  value  of  the  land 
before  and  after  the  injury. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  48,  Waters  and  Water  Courses,  §  255.] 

3.  Affka]>-Revixw— Hari£i.ess  Error. 

In  an  action  for  the  overflow  of  land,  on 
witnesses  being  asked  to  state  how  much  the 
land  had  been  depreciated  by  the  injuries  com- 
plained of,  the  court  stated  that  the  question 
was:  What  was  the  difference  in  the  price  of 
the  land  as  it  then  was  and  what  it  would  have 
been,  if  not  injured?  The  court  instructed  that 
the  measure  of  damages  was  such  sum  as  would 
compensate  plaintiffs  for  the  actual  injury  to  or 
destruction  of  the  land,  due  to  the  overflow. 
Held,  that  the  attention  of  the  jury  having  been 
directed  by  the  court,  in  the  examination  of  wit- 
nesses, to  the  proper  measure  of  damages,  and 
no  instruction  having  been  requested  by  defend- 
ant giving  the  correct  measure  of  damages,  the 
instruction  given  and  failure  to  state  the  correct 
measure  of  damages  did  not  constitute  reversible 
error. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  4219.] 

Appeal  from  Circuit  Court,  Rockcastle 
County. 

"Not  to  be  officially  reported." 

Action  by  Rachel  Ponder  and  others  against 
the  Louisville  Sc  Nashville  Railroad  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Affirmed. 

John  T.  Shelby,  J.  W.  Brown,  and  Benja- 
min D.  Warfleld,  for  appellant  0.  0.  Wil- 
liams, for  appellees. 

CLAY,  0.  Appellees,  Rachel  Ponder  and 
otb»s,  plaintiffs  below,  state  in  their  peti- 
tion and  amended  petition  that  they  are  the 
owners  of  a  certain  tract  of  land  In  Rock- 
castle county,  Ky.,  located  on  Round  Stone 
creek  on  what  is  known  as  Kentucky  Central 
Railroad;  that  said  creek  and  railroad  run 
near  and  over  part  of  said  land ;  that  the 
defendant  LonisTllle  &  Nasbvllle  Railroad 


Company  Is  the  owner  of  said  railroad  and 
is  operating  the  same;  that  the  defendant, 
by  Its  servants,  agents,  and  employ^,  threw 
Tocks,  dirt,  rubbish,  and  other  obstructions 
Into  said  Round  Stone  creek,  and  partly  fill- 
ed, up  the  natural  and  normal  bed  of  said 
creek,  and  thereby  caused  said  creek,  during 
the  years  1901,  1902, 1003,  and  1904,  to  change 
its  natural  bed  and  channel,  and  run  over 
and  through  their  land,  and  permanently  in- 
jure and  damage  the  same  in  the  sum  of 
$1,000.  Appellant,  the  defendant  below,  fil- 
ed Its  answer,  denying  the  allegations  of  the 
petition  and  the  amended  petition.  The  Ju- 
ry returned  a  verdict  for  the  appellees  in  the 
sum  of  $450. 

Upon  the  trial  of  the  case  appellant  offered 
the  following  Instructions,  which  were  re- 
fused by  the  court :  "(1)  If  you  believe  from 
the  evidence  that  the  washing  of  the  plain- 
tiffs' land  was  caused  by  the  breaking  of  the 
milldam  below  plaintiffs'  land,  you  will  find 
for  the  dpfendant,  although  you  may  believe 
from  the  evidence  that  defendant's  employes 
in  the  years  1900,  1901,  1902,  1903,  and  1904, 
by  throwing  dirt  or  other  obstructions  in  the 
stream,  diverted  the  stream  towards  the 
bank  on  the  plaintiffs'  side  of  the  creek. 
(2)  You  can  in  no  event  allow  plaintiffs  by 
your  verdict  a  greater  amount  than  -  will 
compensate  them  for  the  land  destroyed  by 
being  so  washed  as  to  .render  It  unfit  for 
cultivation."  The  court  thereupon  Instruct- 
ed the  Jury  as  follows:  "(1)  You  will  find 
for  the  defendant,  the  Louisville  &  Nashville 
Railroad  Company,  unless  you  .believe  from 
the  evidence  the  defendant,  by  its  agents, 
servants,  or  employes,  in  the  years  1900, 
1901,  1902,  1903,  or  1904,  threw  dirt,  rocUs, 
or  other  obstructions  Into  Round  Stone  creek, 
and  thereby  diverted  the  stream  of  said 
creek,  and  caused  the  water  to  overflow 
and  wash  the  lands  of  plaintiffs.  In  which 
latter  state  of  case  you  will  find  for  the 
plaintiffs.  (2)  If  your  finding  be  for  the 
plaintiffs,  you  will  find  for  them  such  a  sum 
in  damages  as  will  compensate  them  for  the 
actual  value  of  the  Injury  to  or  destruction 
of  the  land  by  reason  of  its  being  washed. 
Injured,  or  destroyed,  provided  your  finding 
shall  not  exceed  $1,000."  From  an  order 
overruling  appellant's  motion  and  grounds 
for  a  new  trial,  appellant  prosecuted  this  ap- 


The  following  errors  are  assigned:  "(1) 
That  the  court  erred  in  refusing  to  give 
the  aforesaid  Instructions  ask&d  by  appel- 
lant. (2)  The  court  failed  to  give  an  in- 
struction embodying  the  proper  measure  of 
damages." 

We  do  not  think  either  of  these  conten- 
tions is  correct.  With  regard  to  the  instruc- 
tions offered  by  appellant,  and  refused,  we 
think  the  propositions  therein  embodied  were 
substantially  set  forth  in  the  instructions  ac- 
tually given ;  for  the  court  in  its  instructions 
told  the  Jury  in  effect  that  they  should  find 
for  appellant  unless  they  believed  from  the 
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evidence  that  appellant  threw  dirt,  rocks,  or 
other  obstructions  into  Round  Stone  creek, 
and  thereby  diverted  the  stream  of  said 
creek  and  caused  the  vrater  to  overflow  and 
wash  the  lands  of  plaintiffs.  It  is  true  that 
the  proper  measure  of  damages  in  cases  like 
this  Is  the  difference  In  the  market  value  of 
the  land  before  and  after  the  injury  com- 
plained of  (I.  C.  R.  R.  C!o.  V.  Smith,  110 
Ky.  203,  61  S.  W.  2;  Plckerlll  v.  City  of 
Louisville,  30  Ky.  Law  Rep.  1239,  100  S.  W. 
873),  and  that  it  is  always  proper  to  give 
the  measure  of  damages  to  the  Jury,  so  that 
they  will  have  a  safe  guide  by  which  to 
reach  a  verdict 

We  find,  however,  that  the  following  is  a 
sample  of  the  questions  asked  of  nearly  every 
witness  in  this  case:  "Q.  Will  you  please 
tell  the  Jury  how  much  your  land  has  been 
depreciated  In  value  by  reason  of  these  In- 
juries you  have  complained  of?  By  the 
Court:  The  question  is:  What  Is  the  dif- 
ference In  the  price  of  your  land  as  it  now 
Is  and  what  It  would  have  been  If  not  Injur- 
ed as  you  stated?"  In  view  of  the  fact, 
therefore,  that  the  attention  of  the  Jury  was 
directed  by  the  court  to  the  difference  in  the 
price  of  the  land  before  and  after  the  injury 
complained  of,  we  do  not  believe  that  the 
instruction  on  the  measure  of  damages,  as 
given  by  the  court,  was  misleading.  For 
this  reason,  and  the  further  reason  that  no 
Instruction  giving  the  correct  measure  of 
damages  was  requested  by  counsel  for  appel- 
lant, we  do  not  feel  that  the  failure  to  give 
such  an  instruction  is  such  error  as  would 
Justify  us  in  reversing  this  case. 

Judgment  affirmed. 


LOUISVILLE  ft  N,  R.  CO.  ▼.  COTTBNGIM. 

(Court  of  Appeals  of  Kentucky.    Sept.  25,  1907.) 

1.  Cakriebs— Cabriaoe  of  Passenoebs— Who 
ABE  Passengers— Tender  of  Fabe. 

One  who  fails  to  provide,  hiojself  with  a 
ticket  l)efore  entering  a  car,  or  who  fails  to 
tender  enough  money  to  pay  fare  when  request- 
ed, is  a  trcspiisscr,  and  not  a  passenger. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  {$  974,  1416.] 

2.  Same— Fabes— SuFFiciENCT  of  Tendbb. 

While  tendering  more  than  the  correct 
amount  of  car  fare  without  demandiue  chansp, 
is  a  good  tender,  it  is  not  good  if  coupled  with 
a  demand  for  change  as  a  condition  precedent 
to  giving  up  the  money. 

[Ed.  Note.-^For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  |  1001.] 

3.  Same— Offer  to  Pay  Wiien  About  to  be 
Removed. 

Plaintiff,  riding  on  a  train  without  a  ticket, 
exhibited  more  than  the  amount  of  the  fare,  but 
insisted  on  receiving  his  change  before  paying, 
and  refused  to  give  up  the  money  on  an  ofifer 
of  the  conductor  to  accept  it  and  then  give  back 
the  change.  The  conductor  and  another  enii)loy6 
started  to  remove  him,  when  he  told  them  to 
stop,  and  he  would  pay  his  fare.  Held  that, 
under  the  circnmstances,  bis  last  promise  was 
not  a  tender. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  (  1434.] 


4.  SAUI^— EjKCTioN  or  Passenokbs— Usx  or 

Fobce. 

A  railroad  company  is  liable  for  damages 
for  kicking  or  throwmg  a  trespasser  off  a  train, 
or  for  using  more  force  than  is  reasonable  or 
apparently  necessary  to  eject  bim. 

[Ed.  Note. — E'or  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  {§  1450,  1451.] 

5.  Same— Action— Measube  of  Damages. 

The  measure  of  compensatory  damages  for 
using  unnecessary  force  in  removing  a  trespasser 
from  a  train,  or  for  kicking  or  throwing  bim 
off,  is  such  snm  as  will  compensate  him  for  his 
physical  and  mental  suffering,  and  for  any  im- 
pairment of  his  earning  capacity  and  loss  of 
time  resulting  from  the  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  {§  1486,  1487.] 

6.  Tbiaij—Instbdctions— Punitive  Dakaoes. 

It  is  error  to  instruct  that  the  jury  ought  to 
award  punitive  damages  in  the  event  that  it 
finds  grounds  therefor. 

7.  CABBIERS — FLECTION     OF    TRESPABSEBS— AC- 
TION—INSTRUCTIONS— MEASURE  OF  Damages 

III  an  action  against  a  railway  company  by 
a  trespasser  for  injuries  sustained  in  lieing 
ejected,  an  instruction  that  if  more  force  than 
necessary  was  exercised  in  putting  plaintiff  off 
the  train,  thereby  injuring  him,  etc.,  the  jnry 
"ought  to  find  for  plaintiff  a  fair  compensation 
according  to  the  evidence  for  the  injuries  sus- 
tained by  him  in  so  doiug,"  does  not  give  the 
correct  measure  of  damages. 

[Ed.  Note.— For  casft"!  in  point  see  Cent.  Dig. 
vol.  9,  Carriers,  Sf  1486,  14S7.] 

8.  Same— Evidence— Competency— Intent  or 
Motive. 

One  who  is  ejected  because  he  refused  to 
tender  his  fare  to  the  conductor  when  it  was 
demanded  should  not  be  permitted  to  testify  that  - 
be  was  only  joking,  and  that  he  really  intended 
to  pay  his  fare. 

9.  Same— Pbior  Conduct  of  Conductor. 

In  an  action  against  a  carrier  for  the  ma- 
licious act  of  a  conductor  in  ejecting  a  trea- 
passpr  from  a  train,  evidence  to  show  that  the 
conductor  had  knocked  passengers  down  thereto- 
fore, and  that  bis  company  had  heen  sued  for 
it.  and  as  to  the  frequency  of  such  act,  is  not 
admissible  in  jurisdictions  where  a  common  car- 
rier is  liable  for  malicious  acts  of  its  servants 
done  in  the  course  of  their  employment  irres- 
pective of  knowledge  of  the  servants'  character. 

Appeal  from  Circuit  Court,  Knox  County. 

"Not  to  be  officially  reported." 

Action  by  H.  P.  Cottenglm  against  the 
Louisville  &  Nashville  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.     Reversed  and  remanded. 

Benjamin  D.  Warfield,  J.  W.  Alcorn,  and 
3.  D.  Black,  for  appellant  James  M.  Gil- 
bert and  B.  B.  Qoldcn,  for  apitcUee. 


O'REAR,  0.  J.  Appellee  took  passage  on 
appellant's  passenger  train  from  Corbin  to 
Barbourville.  He  did  not  have  a  ticket,  and 
was  drunk.  When  the  conductor  asked  bim 
for  his  ticket  he  responded  that  he  bad 
none,  but  held  out  a  silver  dollar  (the  fare 
was  49  cents)  and  asked  the  conductor  to  give 
him  the  change.  When  the  conductor  offer- 
ed to  take  the  money,  appellee  drew  it  back 
and  demanded  his  change  first.  The  con- 
ductor again  offered  to  accept  the  money  and 
then  give  the  change,  but  appellee  again 
drew  back  his  hand  and  refused  to  give  up 
the  money.    The  conductor  told  bim  be  would 
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have  to  pay  the  fare  or  be  put  off  the  train. 
Falling  to  pay,  the  train  was  stopped,  and, 
appellee  refusing  to  get  off,  the  conductor 
and  flagman  picked  him  up  and  put  bim  off. 
If  this  bad  been  all  that  occurred,  we  would 
bare  no  trouble  in  holding  the  railroad  fault- 
less In,  the  matter;  but  after  the  engineer 
bad  been  signaled  to  stop,  and  the  train  be- 
gan to  slow  down,  and  the  conductor  and 
Bagman  had  started  to  remove  appellee,  be 
told  them  to  stop,  that  he  would  pay  his 
fare.  But  they  paid  no  heed  to  him.  He 
claims,  and  Introduced  evidence  to  show, 
that  the  trainmen  maltreated  him,  using 
more  force  than  was  necessary,  actually 
throwing  and  kicking  blm  from,  the  train 
while  It  was  In  motion.  An  Issue  of  fact  Is 
made  in  the  erldence  on  this  point;  but  It 
was  submitted  to  the  Jury,  who  found  the 
matter  to  be  as  claimed  by  appellee.  We 
cannot  say  from  the  record  that  their  verdict 
was  unauthorized.  A  passenger  should.  If 
be  has  opportunity,  provide  himself  with 
a  ticket  before  entering  the  car.  Or,  fall- 
ing that,  he  should  tender  the  conductor  the 
correct  fare  to  bis  destination.  Or  he  should 
tender  enough  money  to  pay  his  fare.  If 
be  fails  to  do  so,  then  he  Is  not  a  passen- 
ger, but  a  trespasser.  Tendering  more  than 
the  correct  fare,  without  demanding  change. 
Is  a  good  tender;  but,  if  coupled  with  a  de- 
mand for  change  as  a  precedent  condition 
to  giving  up  the  money  tendered,  It  Is  not 
Houston,  etc.,  Ry.  Co.  v.  Campbell  (Tex.  Civ. 
App.)  40  S.  W.  431 ;  Nye  v.  Marysvllle  Street 
Ry.  Co.,  97  Cal.  461,  32  Pac.  530;  Thompson 
on  Negligence,  t  3212;  28  A.  &  E.  Qncyc.  of 
Law  (2d  Ed.)  17  4  18;  Flood  v.  0.  &  O.  Ry. 
Co..  80  8.  W.  184,  25  Ky.  liSw  Rep.  2135; 
Brown's  Adm'r  v.  L.  &  N.  Ry.  Co.,  103  Ky. 
-211,  44  S.  W.  (US.  Appellee's  conduct  In  tri- 
fling with  the  train  conductor  not  unreason- 
ably produced  the  Impression  tbat  he  did  not 
intend  to  tender  the  fare.  Holding  It  In  his 
band  and  refusing  to  give  it  up  was  no  bet- 
ter than  If  be  had  kept  it  In  bis  i>ocket  Aft- 
er the  ejection  .bad  begun,  a  tender  might 
then  bave  been  made  with  the  same  effect 
as  to  restoring  appellee's  rights  as  a  pas- 
senger, according  to  L.  &  N.  R.  R.  Co.  v. 
Breckinridge,  99  Ky.  1,  34  S.  W.  702,  a  doc- 
trine we  are  inclined  to  follow  as  not  unrea- 
sonable, although  there  Is  considerable  re- 
spectable authority  to  the  contrary.  But 
there  should  have  been  a  tender.  A  mere 
spoken  offer  to  pay,  In  the  light  of  what 
had  transpired,  need  not  bave  been  noticed. 
Up  to  this  time  the  rulings  of  the  trial  court 
were  In  accord  with  what  has  been  said. 

Although  appellee  was  a  trespasser  be- 
cause of  bis  falling  to  pay  or  tender  fare, 
and  of  bis  conduct,  still  the  trainmen  had  not 
the  right  to  throw  him  from  the  moving 
train,  or  to  kick  blm  off,  or  to  use  more  than 
was  reasonably  or  apparently  necessary  to 
eject  him  and  protect  themselves  from  In- 
Jcry  at  bis  bands.  For  using  such  excessive 
force  and  tlu-owiug  and  kicking  appellee  off 


the  train,  appellant  Is  liable  in  damages,  the 
measure  of  which  Is,  in  the  first  place,  such 
sum  as  will  compensate  the  plaintiff  for  bis 
physical  aud  mental  suffering  resulting  from 
any  injury  so  occasioued,  and  for  any  im- 
pairment of  plaintiff's  earning  capacity  and 
loss  of  time  resulting  from  the  Injury.  In 
addition.  If  the  trainmen's  conduct  was  op- 
pressive, malicious,  or  wanton,  the  Jury  were 
permitted  to  award  punitive  damages.  The 
coiirt's  instructions  covering  measure  of  dam' 
ages  were  as  follows:  "(2)  Now,  In  this 
case,  the  court  says  to  the  Jury  that  if  they 
shall  believe  from  the  evidence  tbat  the  con- 
ductor, or  any  of  the  agents  and  servants  of 
the  defendant.  In  charge  of  the  train  on 
this  occasion  mentioned  in  evidence,  used 
more  force  than  was  necessaiy,  or  appeared 
to  them  in  the  ezerdse  of  a  reasonable  Judg- 
ment to  be  necessary,  in  order  to  put  plain- 
tiff off  the  train,  and  thereby  injured  him  in 
his  legs  or  body,  then  you  ought  to  find  for 
the  plaintiff  a  fair  compensation  according 
to  the  evidence  for  the  injury  sustained  by 
bim  In  so  doing;  and  If  you  shall  further 
believe  from  the  evidence  that  the  agents 
aud  servants  of  the  defendant  in  charge  of 
that  train  maliciously  assaulted,  beat,  and 
bruised  plaintiff,  or  maliciously  carried  plain- 
tiff to  the  steps  of  the  train  and  threw  him 
therefrom,  or  maliciously  kicked  blm  so  as 
to  injure  him  In  the  body  or  legs,  or  if  they 
maliciously  cursed  plaintiff,  so  as  to  intimi- 
date him  In  the  presence  and  hearing  of  so 
many  people,  then  you  ought  to  find  for  plain- 
tiff such  punitive  damages,  in  the  way  of 
smart  money,  as  will  In  your  Judgment  from 
the  evidence  be  proper  and  adequate  punish- 
ment of  the  defendant  for  such  malicious 
conduct.  If  any,  not  exceeding  in  all  the 
sum  of  $5,000,  the  amount  claimed  in  the 
petition."  The  correct  measure  of  compensa- 
tory damages  was  not  given ;  nor  should  the 
court  bave  told  the  Jury  that  they  "ought" 
to  award  punitive  damages  In  the  event  the 
gioimds  therefor  existed.  The  Infliction  of 
such  damages  Is  a  matter  within  the  discre- 
tion of  the  Jury  solely.  It  is  error  for  the 
court  to  indicate  tbat  the  Jiury  ought  to  award 
such  damages.  Ky.  C.  Ry.  Co.  v.  Gastlneau's 
Adm'r,  83  Ky.  119;  1  Sedgwick  on'Damages, 
387. 

Appellee  argues  that,  though  this  instruc- 
tion were  Incorrect,  still  the  verdict  ($400) 
did  not  Include  exemplary  damages,  aud 
therefore  the  error  was  harmless.  If  appel- 
lee sustained  the  physical  Injuries  to  the  ex- 
tent claimed  by  blm.  It  would  seem  that  the 
Jury  gave  him  compensation  only.  But  there 
Is  a  dispute  as  to  the  extent  of  bis  injuries ; 
the  railroad  company  even  contending  that 
he  was  not  injured  at  all  by  the  trainmen,  but 
that  bis  injuries.  If  be  had  any,  resulted  from 
other  causes,  and  probably  after  he  had  left 
the  train.  Be  that  as  it  may,  it  was  for  the 
Jury  to  say  whether  be  was  Injured  by  the 
railroad  company  and  to  apply  the  correct 
standard  of  compensation  to  such.    It  was 
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said  by  this  court  that  a  verdict  for  $500  for 
the  ejection  of  a  passenger  who  was  not  In- 
jured, and  where  there  was  no  oppresaive 
conduct  toward  him  by  the  trainmen,  was 
excessive.  L.  &  N.  R.  R.  Co.  v.  Breckinridge, 
99  Ky.  1,  34  S.  W.  702.  Inasmuch  as  neither 
of  the  instructions  on  the  measure  of  dam- 
ages was  correct,  the  award  by  the  jury, 
whether  for  compensation  only,  or  for  punish- 
ment only,  or  for  both,  has  nothing  to  sup- 
port it. 

There  are  two  matters  of  evidence  also  call- 
ing for  notice.  Appellee  was  permitted  to 
testify  that  .he  was  jolting,  and  had  really 
Intended  to  pay  bis  fare,  and  would  have 
done  so.  Unless  he  bad  stated  to  the  con- 
ductor that  be  was  Joking,  or  the  fact  was 
known  to  that  official,  the  evidence  seems 
to  us  to  be  Immaterial.  The  secret  purposes 
of  one,  in  contravention  of  bis  express  words 
or  acts,  are  not  receivable  to  relieve  him  from 
the  effect  of  the  latter,  when  another  has 
been  induced  to  act  upon  them  as  sincerely 
spoken  or  Intentionally  done. 

Appellee  was  allowed  to  ask  the  conductor, 
when  the  latter  was  testifying  as  a  wit- 
ness, whether  he  had  not  heretofore  knock- 
ed passengers  down,  and  his  company  had 
been  sued  for  the  act,  and  If  It  had  not  oc- 
curred frequently.  As  evidence  to  show  that 
the  conductor  In  the  Instant  case  has  assault- 
ed appellee,  it  was  not  relevant.  We  have 
the  rule  in  this  state  that  a  common  carrier 
corporation  Is  liable  for  the  wanton  and  mali- 
cious act  of  Its  servants  done  in  the  cotu^e 
of  their  employment,  whetlier  or  not  the 
master  knew  of  the  character  of  the  servant 
Other  Jurisdictions  have  sometimes  held  that 
the  master  Is  not  liable  unless  It  knew  of  the 
servant's  character  or  reputation,  and.contln- 
ned  him  In  Its  service  notwithstanding  such 
knowledge.  In  such  jurisdictions  the  evi- 
dence under  discussion  would  have  been  rel- 
evant as  tending  to  show  the  master's  knowl- 
edge of  the  servant's  character.  But  with  us 
the  knowledge  of  the  master  Is  not  ne<'essary 
to  make  It  answer  for  the  servant's  conduct, 
when  acting  as  such  servant.  Therefore  the 
evidence  was  not  receivable  for  that  purpose. 
In  no  event  was  It  material  or  pertinent  to 
the  case  in  band. 

For  the  reasons  givoi  the  Judgment  must 
be  reversed,  and  the  cause  remanded  (or  a 
new  trial  under  proceedings  not  inconsistent 
herewith. 


COX'S  ADM'R  V.  LOUISVILLE  &  N.  R.  CO. 
(Court  of  Appeals  of  Kentucky.    Sept.  26, 1907.) 

1.  RAILBOADS— INJUBIES  TO  PERSON  ON  TbACK. 

A  locomotive  engineer  has  the  right  to 
assume  that  a  person  10  feet  awny  from  the 
track  at  a  crossing,  and  not  apparently  deaf, 
will  bear  a  whistle  blown  at  a  distance  of  80 
yards. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  i  1016.] 

2.  Same— Evidence. 

Where,  in  an  action  afrainst  a  railroad  for 
the  death  of  piaintifTs  intestate  at  a   private 


crossing,  it  appeared  that  decedent  was  not 
visible  to  defendant's  locomotive  engineer  for  a 
greater  distance  than  80  yards,  that  the  whistle 
waa  blown  while  decedent  was  about  10  feet  from 
the  track,  and  that  the  engineer  had  no  notice 
that  decedent  was  infirm  from  age  and  partially 
deaf,  a  peremptory  instruction  for  defendant 
waa  proper. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  {  1165.] 

Appeal  from  Circuit  Court,  Logan  County. 

"Not  to  be  officially  reported." 

Action  by  John  Cox's  administrator  against 
the  Louisville  &  Nashville  Railroad  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

S.  B.  Crewdson,  for  appellant  J.  O.  Brow- 
der,  Wilbur  F.  Browder,  and  Benjamhi  D. 
Warfleld,  for  appellee. 

O'REAR,  O.  J.  Appellant's  Intestate  was 
run  over  and  killed  by  one  of  appellee's 
trains  at  a  private  crossing  on  appellee's 
railroad  track.  He  bad  the  right  to  use  the 
crossing.  The  evidence  for  the  plaintiff  (ap- 
pellant) In  this  suit  against  the  railroad  com- 
pany to  recover  for  the  alleged  negligent  kill- 
ing of  plaintltTs  Intestate  showed  that  the 
decedent  was  not  visible  to  the  locomotive 
engineer  In  charge  of  the  engine  for  a  greater 
distance  than  about  80  yards — not  because 
that  point  on  the  track  could  not  have  been 
seen  at  a  greater  distance  by  the  engineer 
keeping  a  lookout,  but  because  the  decedent 
had  not  sooner  come  onto  the  right  of  way 
and  in  view.  The  proof  was,  also,  that  de- 
cedent was  inflrm  from  age,  and  was  partial- 
ly deaf — facts  not  known  to  the  engineer, 
and  which  were  not  apparent  from  such  ob- 
servation as  was  afforded  by  the  conditions. 
The  engineer  had  the  right,  therefore,  to 
assume  that  his  warning  whistle  would  be 
beard  and  heeded  by  the  party  who  was  then 
some  10  or  12  feet  away,  but  walking  toward 
the  track.  When  It  became  apparent  that 
he  would  not  heed  the  warning,  his  danger 
was  apparent  for  the  first  time;  but  it  was 
then  too  late,  by  the  use  of  the  utmost  care, 
to  avert  the  collision.  In  this  view  of  the 
facts,  the  trial  court  properly  sustained  ap- 
pellee's motion  for  a  peremptory  Instruction. 

Judgment  affirmed. 


COMMONWBAI/TH  v.  RUBER. 
(Court  of  Appeals  of  Kentucky.    Sept.  19,  1907.) 

1.  Criminal   Law  —  Biix  of   Exoeftions  — 
Right  to  Make  Biix. 

Though  an  appeal  in  a  misdemeanor  case  is 
allowed  only  from  a  0nal  judgment,  yet  it  is 
not  improper  practice  to  preserve  by  bill  of 
exceptions  the  proceedings  on  a  trial  which  for 
any  reason  bad  been  set  aside,  so  that,  after 
final  judgment  entered  and  appeal  prosecnted 
therefrom,  error  claimed  to  have  oeen  committed 
on  the  previous  trial  could  be  examined,  and,  if 
permissible,  corrected. 

2.  Sake— Appeal    by    Cokmo  n  wealth— Mis - 

DEUEANOB    CaSB — TlVR    OP    APPEAL. 

Cr.  Code  Prac.  tit.  9,  art.  2,  g  347,  provides 
that  the  Court  of  Appeals  shall  have  appellate 
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jurisdiction  in  prosecntions  tor  misdemeanora 
where  the  fine  exceeds  or  could  exceed  $50,  or 
there  ia  or  could  be  a  judf^ment  of  imprisonment 
for  a  period  exceeding  30  days.  Section  352, 
as  amended  by  Act  March  21,  1904,  p.  145,  c 
65,  provides  that  a  judgment  on  a  verdict  of 
acquittal  of  an  offense  the  punishment  of  which 
ia  imprisonment  shall  not  oe  reversed,  but  "in 
such  cases"  an  appeal  may  be  taken  by  the 
commonwealth  when  important  to  the  correct 
administration  of  the  criminal  law.  Held,  that 
the  words  "such  cases"  should  be  referred  to  the 
words  "an  offense  the  punishment  of  which  is 
imprisonment,"  and  that  an  appeal  by  the  com- 
monwealth would  lie  in  a  misdemeanor  case, 
even  before  a  final  judgment. 

Appeal  from  Circuit  Court,  Campbell 
County. 

"To  be  officially  reported." 

G«orge  P.  Huber  was  convicted  of  permit- 
ting a  nuisance  on  his  premises,  and  from 
a  judgment  granting  defendant  a  new  trial, 
tbe  commonwealth  appeals.  Motions  by  ap- 
pellee to  strike  the  bill  of  exceptions  from 
the  record  and  to  dismiss  the  appeal.  Mo- 
tions overruled. 

See  102  8.  W.  291. 

N.  B.  Hays,  Atty.  Gen.,  C.  H.  Morris,  and 
J.  S.  Morris,  for  the  Commonwealth.  C.  L. 
Raison,  Jr.,  for  appellee. 

O'RBAB,  C.  J.  Under  an  indictment 
charging  appellee  with  suffering  a  nuisance 
on  bis  premises  be  was  tried  and  convicted. 
The  circuit  court  set  aside  the  verdict  and 
granted  the  defendant  a  new  trial.  Tbe 
commonwealth  has  appealed  from  the  deci- 
sion of  the  circuit  court.  The  pending  mo- 
tions are  by  appellee  to  strike  the  bin  of 
exceptions  from  the  record  and  to  dismiss 
the  appeal. 

The  motion  to  strike  the  bill  of  exceptions 
from  the  record  is  based  upon  the  same 
ground  that  the  motion  to  dismiss  the  ap- 
peal Is,  namely,  that  an  appeal  does  not  lie 
In  a  misdemeanor  case,  except  from  a  final 
judgment  Though  It  were  true  that  ap- 
peals in  misdemeanor  cases  were  allowed 
only  from  final  judgments,  nevertheless  it 
would  be  not  Improper  practice  to  preserve 
by  bin  of  exceptions  the  history  of  a  trial 
which  for  any  reason  had  been  set  aside  by 
the  trial  court,  so  that  after  the  final  judg- 
ment should  be  entered,  and  appeal  be  pros- 
ecuted from  it,  errors  claimed  to  have  been 
committed  upon  the  previous  trial  could  then 
be  examined  into,  and,  If  permissible,  be 
corrected.  The  bill  of  exceptions  in  this 
case  Is  approved  and  signed  by  the  presiding 
judge,  and  was  filed  In  due  season  as  part 
of  the  record.  The  motion  to  strike  is 
overruled. 

The  other  question  Is  not  so  free  from  dif- 
ficulty. Appeals  to  the  Court  of  Appeals  In 
misdemeanor  cases  are  regulated  by  article 
2,  tit  9,  Cr.  Code  Prac.  (sections  347-356). 
By  section  347,  Cr.  Code  Prac,  appeals  are 
allowed  to  the  commonwealth  as  well  as  to 
the  defendant  from  final  judgments,  where 
the  flne  exceeded  or  could  have  exceeded  $50, 


or  where  there  iwas  a  judgment  of  Imprison- 
ment, or  could  have  been,  for  a  period  ex- 
ceeding 30  days.  By  section  352,  as  it  was 
before  the  amendment  of  1904,  it  was  pro- 
vided: "A  judgment  on  a  verdict  of  acquit- 
tal of  an  offense,  the  punishment  of  which  Is 
imprisonment,  shall  not  be  reversed."  As 
to  felonies  it  is  provided  (section  335,  Cr. 
Code.  Prac.)  that  an  appeal  shall  only  be 
taken  on  a  final  judgment,  except  on  behalf 
of  the  commonwealth.  Section  337,  Cr. 
Code  Prac,  regulates  the  manner  of  prose- 
cuting appeals  by  the  commonwealth  from 
any  decision  of  the  trial  court  Such  ap- 
peals are  not  to  suspend  the  proceedings  In 
the  circuit  court  They  seem  to  be  allowed 
mainly  because  "It  Is  Important  to  the  cor- 
rect and  uniform  administration  of  the  crim- 
inal law."  Still,  If  the  commonwealth's  ap- 
peal In  a  felony  case  could  be  disposed  of 
by  the  appellate  court  before  the  conclusion 
of  the  trial  In  the  circuit  court,  the  opinion 
certified  would  be  "obligatory  on  the  circuit 
court  as  the  correct  exposition  of  the  laiw." 
Section  335,  Cr.  Code  Prac.  Further,  as  to 
felonies,  by  section  339  it  Is  provided:  "A 
judgment  In  favor  of  the  defendant  which 
operates  as  a  bar  to  future  prosecutions  for 
the  offense  shall  not  be  reversed  by  the 
Court  of  Appeals."  In  that  state  of  the  law 
the  defendant's  rights  were  protected  in 
every  case  by  giving  him  an  appeal  from 
the  final  judgment  The  commonwealth's  in- 
terests were  sought  to  be  protected  by  giv- 
ing her  the  right  of  appeat  in  felonies  from 
any  decision  of  the  circuit  court  whether  It 
was  a  final  judgment  or  not,  so  as  to  have 
the  law  declared.  In  misdemeanors  the 
commonwealth  was  given  the  same  right  of 
appeal  that  the  defendant  had,  which  was 
from  final  judgments  only.  But  there  Is  a 
provision  in  the  Constitution  which  prevents 
an;-  man  from  Iseing  put  twice  in  jeopardy 
for  the  same  offense.  Consequently,  In  all 
felonies,  and  In  all  misdemeanors  where  an 
ImpriRonuient  sentence  Is  permitted,  an  ac- 
quittal Is  a  bar  to  another  trial  of  the  same 
person  for  the  same  offense,  although  the 
acquittal  was  the  result  of  an  erroneous 
trial.  Hence  sections  335  and  352,  Cr.  Code 
Prac.  Under  those  conditions  the  common- 
wealth was  without  remedy  in  erroneous 
proceedings  In  those  misdemeanor  cases 
where  an  imprisonment  might  be  Infiicted. 
The  Legislature  set  about  to  correct  that 
condition.  So  the  amendment  of  1904  to 
section  352,  Cr.  Code  Prac,  was  adoptcnl; 
the  amendment  reading:  "But  in  such  cases 
an  appeal  may  be  taken  by  the  common- 
wealth as  provided  in  section  337  of  this 
Code,  when  It  Is  Important  to  the  correct  and 
uniform  administration  of  the  criminal  law." 
Bearing  in  mind  that  It  was  already  then 
allowed  to  the  commonwealth  to  prosecute 
an  appeal  from  the  final  judgment  of  ac- 
quittal In  the  circuit  court  where  an  Im- 
prisonment of  more  than  30  days  might  be 
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Imposed,  we  must  look  further  to  see  what 
was  the  legislative  purpose  In  this  amend- 
ment. The  original  section  (352),  providing: 
"A  judgment  on  a  verdict  of  acquittal  of  an 
offense,  the  punishment  of  which  is  Impris- 
onment, shall  not  be  reversed" — is  now 
qualified  by  the  amendment  providing  that 
"in  such  cases"  an  appeal  Is  allowed  to  the 
commonwealth  as  In  felony  cases  by  sec- 
tion 337,  Cr.  Code  Prac.  This  language 
might  be  construed  to  mean  in  case  of  Judg- 
ment on  a  verdict  of  acquittal,  where  the 
punishment  might  have  been  imprisonment. 
But  In  that  interpretation  the  word  "case" 
Is  made  to  apply  to  a  situation;  whereas,  in 
law,  it  is  generally  used  to  designate  an  ac- 
tion or  proceeding  in  court.  SUU  another 
objection  to  that  Interpretation  is  it  does 
not  give  the  commoawcalth  any  relief  as 
prosecutor,  but  leaves  it  where  It  was  be- 
fore. The  other  construction  is  to  refer  the 
expression  "such  cases"  to  the  preceding 
clause,  "an  offense  the  punishment  of  which 
is  Imprisonment"  This  is  not  only  more 
grammatical,  bat  gives  a  practical  meaning 
and  effect  to  the  amendment.  It  remedies 
that  which  the  Legislature  deemed  an  evil, 
by  placing  the  prosecution  in  a  position  to 
have  the  criminal  law  uniformly  applied  in 
all  criminal  cases,  the  one  in  which  the  ap- 
peal was  prosecuted,  as  well  as  in  others  to 
come.  The  Legislature  could  have  had  no 
purpo.'-c  to  shield  one  guilty  of  a  misdemean- 
or punishable  by  imprisonment,  or  to  show 
such  one  any  favors  not  granted  to  all  other 
defendants  in  criminal  and  penal  prosecu- 
tions. 

In  this  view  of  the  matter,  we  think  the 
appeal  may  be  prosecuted,  even  before  a 
final  judgment  In  the  case.  Hence  the  mo- 
tion to  dismiss  is  overruled. 


HALL  V.   MINERAL   DEVELOPMENT  CO. 
(Court  of  Appeals  of  Kentucky.    Sept.  26,  1907.) 

1.  Pleading— FAituBB  to  File  Reply. 

Where  no  reply  was  filed  to  the  answer, 
the  affirmative  matter  therein  stood  admitted. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  t  355.] 

2.  Appeal— Review— Pbesumptions. 

Where  deeds  and  title  papers  filed  In  a  suit 
to  quiet  title  were  not  copied  in  the  transcript, 
it  must  be  presumed  that  they  supported  the 
judgment. 

TEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  3675.] 

Appeal  from  Circuit  Court  Letcher  County. 

"Not  to  be  officially  reported." 

Action  by  Ezeklel  Hall  against  the  Mineral 
Development  Company.  Judgment  for  de- 
fendant and  plaintiff  appeals.    Affirmed. 

J.  J.  Johnson,  James  Sowards,  and  Hager 
&  Stewart,  for  appellant.  D.  D.  Fields  and 
Disbman  &  Dlshman,  for  appellee. 

HOBSON,  3.  Ezeklel  Hall  brought  this 
suit  to  quiet  his  title  to  a  tract  of  land  in 
I^etcher  coun^.  Answers  were  filed  to  the 


petition  by  the  defendants,  proof  was  taken, 
and  on  final  hearing  the  court  dismissed  the 
petition.     The  plaintiff  appeals. 

The  affirmative  matter  in  the  answer  of  ap- 
pellee constituted  a  perfect  defense  to  the  ac- 
tion. No  reply  was  filed  to  the  answer,  and 
so  on  the  hearing  these  facts  stood  admitted. 
During  the  preparation  of  the  case  a  number 
of  deeds  and  title  papers,  or  copies  of  them, 
were  filed  in  the  action,  as  shown  by  orders 
of  the  court  No  part  of  these  title  papers 
are  copied  into  the  transcript  In  the  ab- 
sence of  the  deeds.  It  must  be  presumed  here 
that  they  support  the  Judgment  If  it  be  true 
they  have  been  lost  or  taken  from  the  rec- 
ord, appellant  should  have  supplied  them. 

Judgment  affirmed. 


CITY    OP    OWENSBORO   ▼.    YBWBLL. 
(Court  of  Appeals  of  Kentucky.    Sept  24, 1907.) 

1.  Plbadino — Amendment  of  Answer. 

In  an  action  against  a  city  for  damages 
for  lowering  the  grade  of  a  street  adjoining 
plaintiff's  property,  it  is  not  error  to  refuse  per- 
mission to  file  an  amended  answer  setting  up  at 
length  the  nature  of  the  improvement ;  it  being- 
evidence  which  could  be  shown  without  being 
pleaded. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39,  Pleading,  f  764.] 

2.  Municipal  Cobporations- Public  Im- 
provements—Damages— Countebclaim  FOR 
Benefits. 

In  an  action  against  a  city  for  lowering  the 
grade  of  a  street  adjoining  pfaintifTs  property, 
the  city  cannot  recover  on  a  counterclaim  for 
benefits,  even  if  the  property  is  rendered  more 
valuable. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  §  949.] 

Appeal  from  Circuit  CJourt,  Daviess  County. 

"Not  to  be  ofliclally  reported." 

Action  by  Martha  E.  Tewell  against  the  city 
of  Owensboro.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

George  W.  Jolly,  for  appellant  Watklna 
&  Birkhead  and  Wilfred  Carico,  for  appellee. 

HOBSON,  J.  Martha  E.  Yewell  owns  a 
lot  at  the  Intersection  of  Seventh  and  Clay 
streets.  In  the  city  of  Owensboro,  on  which 
she  has  a  residence  and  other  outbuildings. 
Before  she  built  her  residence  upon  the  lot 
the  city  adopted  a  grade  for  the  streets, 
which  was  something  like  8  feet  lower  than 
the  level  of  the  lot  In  the  year  1902,  the 
city  established  a  new  grade  which  ranged 
from  1%  to  3  feet  lower  than  the  old  grade. 
The  street  was  excavated  according  to  the 
new  grade,  leaving  ber  residence  5  or  S 
feet  above  the  grade  of  the  street.  This  ne- 
cessitated the  building  of  a  retaining  wall, 
the  building  of  steps,  and  it  left  the  stables 
and  other  outbuildings  without  access  from 
the  alley,  requiring  that  the  back  lot  should 
be  cut  down.  She  filed  this  suit  to  recover 
damages  from  the  city  for  the  injury  done 
her  property.  On  the  first  trial  the  Jury 
found  for  her  in  the  sum  of  $100.    The  court 
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granted  a  new  trial  upon  her  motion.  On  the 
second  trial  the  jury  found  for  her  In  the 
sum  of  $300.  The  court  entered  Judgment 
on  the  Terdlct,  and  the  city  appeals. 

There  was  no  material  exception  by  the 
city  to  any  ruling  of  the  court  in  the  rejec- 
tion or  admission  of  evidence.  The  city  did 
not  except  to  the  instructions  which  the  court 
gave  to  the  Jury.  It  did  not  ask  any  other 
instructions  to  be  given.  The  evidence  for 
the  plaintiff  showed  that,  the  damages  to  her 
property  was  from  $1,600  to  $2,000 ;  that  Is, 
that  the  property  was  diminished  In  value  to 
this  extent  by  the  excavation  of  the  streets. 
The  proof  for  the  defendant  was  to  the  ef- 
fect that  the  property  was  not  diminished  in 
value  by  the  Improvement  of  the  streets,  but, 
on  the  contrary,  was  enhanced  In  value.  The 
Jury  heard  the  witnesses,  and  their  finding 
Is  not  so  against  the  evidence  as  to  warrant 
OS  in  disturbing  it.  The  chief  ground  relied 
on  for  reversnl  is  the  refusal  of  the  court 
to  allow  an  amended  answer  to  be  filed.  In 
the  original  answer,  the  city,  after  denying 
that  the  property  was  diminished  in  value, 
alleged  afiirmatlvely  that  it  was  enhanced  In 
value  by  the  improvement  of  the  streets  to 
the  extent  at  least  of  $1,000.  In  the  amended 
answer  which  the  court  refused  to  allow  to 
be  filed,  the  city  pleaded  at  length  the  nature 
of  the  improvement  it  had  made,  charging 
that  the  plaintiff's  property  bad  been  enhanc- 
ed in  value  thereby  $1,000  more  than  the 
amount  alleged  in  the  original  answer,  and 
this  It  pleaded  as  a  counterclaim. 

The  court  properly  refused  to  allow  the 
amended  answer  to  be  filed.  Evidence  is  nev- 
er to  be  stated  In  a  pleading.  In  so  far  as 
the  amended  answer  set  out  the  nature  of 
the  improvement  made  by  the  city,  It  simply 
contained  matters  of  evidence  which  could  be 
shown  without  being  pleaded.  The  city  could 
not  recover  over  against  the  plaintiff  If  her 
property  was  rendered  more  valuable  by  the 
Improvement;  and,  under  the  original  an- 
swer. It  could  show  all  the  facts  tending  to 
make  out  Its  defense  that  the  property  had 
not  been  diminished  in  value  by  the  chang- 
ing of  the  grade  of  the  street 

On  the  whole  case,  we  see  no  error  prej- 
udicial to  the  substantial  rights  of  the  ap« 
pellant. 

Judgment  affirmed. 


GRAGO  V.  COMMONWEALTH. 
{Court  of  Appeals  of  Kentucky.    Sept.  26, 1907.) 

1.  Indictment     and     iNFOBHATion  —  StJFFi- 
ciE.NCY— Previous   Convictions. 

An  indictment,  alleging  former  convictions 
of  defendant  for  felonies,  need  not  allege  that 
socb  convictions  had  not  been  vacated  or  re- 
versed ;  that  tieing  a  matter  foi  tlie  defense. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  g  ISS.] 

2.  Cbuiinai.    Law — ^Apfeai/— Harmless    Eb- 
bob— mlslbadino  instbuctions. 

Where  an  Indictment  under  Ky.  St.  1903,  ^ 
IVm.  for  nnlawfally  taking  and  detaining  a 
woiiian  against  her  will,  also  charged  defendant 


with  having  been  theretofore  twice  convicted  of 
other  felonies,  and  the  verdict,  which  foand 
defendant  guilty  of  taking  and  detaining  the 
woman  against  her  will,  also  found  that  defend- 
ant had  twice  i>een  convicted  of  felonies  before 
the  commission  of  the  crime  charged  in  the  in- 
dictment, was  sustained  by  the  evidence,  an  in- 
struction that  the  jury  might  convict  if  they 
believed  defendant  had  been  twice  convicted  of 
felonies,  even  though  they  did  not  t)elieve  bim 
guilty  of  taking  and  detaining  the  woman, 
though  unfortunate  in  expression,  could  not 
have  misled  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  $  3154.] 

Appeal  from  Circuit  Court,  Whitley  Coun- 
ty. 

"Not  to  be  officially  reported." 

Craig  Gragg  was  convicted  of  crime,  and 
appeals.    Affirmed. 

H.  U.  Tye  and  S.  H.  Kasb,  for  appellant 
N.  B.  Hays,  Atty.  Gen.,  and  Chaa  H.  Morris, 
for  the  Commonwealth. 

NUNN,  J.  At  the  March  term,  1907,  of  the 
Wbltley  circuit  court,  the  grand  jury  found 
and  returned  an  Indictment  against  appellant 
under  section  1158  of  the  Kentucky  Statutes 
of  1903,  for  unlawfully  taking  and  detaining 
a  woman  against  her  will,  and  for  having 
theretofore  been  twice  convicted  and  sentenced 
to  the  penitentiary  for  two  distinct  and  sepa- 
rate offenses  committed  by  him.  Appellant 
was  tried  under  this  indictment  at  the  June 
term,  1907,  and  found  guilty,  and  his  punish- 
ment fixed  at  confinement  in  the  penitentiary 
for  his  natural  life.  From  this  judgment  be 
has  appealed. 

The  evidence  authorized  the  verdict  The 
first  contention  of  appellant  Is  that  the  in- 
dictment was  defective.  In  not  alleging  that 
the  former  convictions  of  appellant  for  fel- 
onies had  never  been  vacated,  set  aside,  or 
reversed.  This  was  not  necessary.  If  such 
was  the  case,  it  devolved  upon^  appellant  to 
produce  these  facts  In  evidence  in  his  de- 
fense. The  only  other  reason  presented  for 
reversal  Is  that  Instruction  No.  1,  given  the 
jury  by  the  court  was  erroneous,  In  this, 
that  It  authorized  the  Jury  to  find  appellant 
guilty  and  fix  his  punishment  at  confinement 
in  the  state  penitentiary  for  his  natural  life, 
If  they  believed  from  the  evidence,  beyond  a 
reasonable  doubt,  that  he  had  twice  been  con- 
victed In  the  Laurel  and  Whitley  circuit 
courts  of  felonies,  even  though  the  Jury  might 
believe  from  the  evidence  that  appellant- bad 
not  been  proven  guilty  of  the  crime  of  un< 
lawfully  taking  and  detaining  a  woman 
against  her  will.  The  court  In  drawing  the 
Instructions  used  inapt  words  to  convey  to 
the  jury  the  law  of  the  case,  but  It  is  barely 
possible  that  the  Jury  could  have  been  mis- 
led thereby.  It  is  evident  that  the  court  did 
not  Intend  for  the  jury  to  understand  that 
they  could  convict  appellant  and  send  him  to 
the  penitentiary  for  life,  unless  they  also 
believed  that  he  was  guilty  of  taking  and  de- 
taining the  woman.  The  jury  was  not  mis- 
led by  the  instructions,  as  appears  from  the 
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verdict,  which  reads  as  follows:  "We,  the 
Jury,  do  agree  and  ilud  the  defendant  guilty, 
as  charged  In  the  Indictment,  as  defined  In  In- 
struction No.  1.  We  further  believe  beyond 
a  reasonable  doubt  that  the  defendant  has 
been  twice  convicted  of  a  felony  in  the  Lau- 
rel and  Whitley  circuit  courts,  of  the  state  of 
Kentucliy,  before  the  commission  of  this  of- 
fense. Therefore  we,  the  jury,  do  agree  and 
fix  his  punishment  at  confinement  in  the  state 
penitentiary  during  the  period  of  his  natural 
life."  This  verdict  shows  conclusively  that 
the  Jury  understood  and  properly  construed 
the  Instructions.  They  first  found  appellant 
guilty  of  the  offense  charged  and  described, 
that  of  taking  and  detaining  a  woman  against 
her  will,  and  then  found  that  be  bad  twice 
been  convicted  of  felonies  before  tlie  com- 
mission of  the  crime,  or  offense,  charged  in 
the  indictment  The  evidence  shows  conclu- 
sively that  he  was  guilty  of  the  crime  of  tak- 
ing and  detaining  the  woman,  and  that  he 
had  twice  theretofore  been  convicted  of  felo- 
nies in  this  state. 

We  are  therefore  of  the  opinion  that  no 
error  was  committed  on  the  trial  prejudicial 
to  the  substantial  rights  of  appellant ;  where- 
fore the  judgment  of  the  lower  court  Is  af- 
firmed. 


TRiBBLE  V.  Mcelroy  et  al. 

fCourt  of  Appeals  of  Kentucky.    Sept.  27,  1907.) 

Elections— Ofticers— Statutes. 

Ky.  St.  1903,  §  159Ca,  subsec.  3.  proylding 
tliat  "at  eacli  voting  place  tiiere  sbnll  tie  a  judge 
of  one  political  party,  and  tlie  other  Judge  of 
the  other  political  party,  and  a  like  difference 
between  the  sheriff  and  the  clerk  of  elootion." 
does  not  require  the  Riving  to  each  political 
party  half  or  the  sheriffs  and  clerks,  in  view  of 
the  tact  that  a  proposed  araondmcnt  n^quinng 
the  fdving  to  each  of  the  parties  half  of  the 
sheriffs  and  clerks  was  defeated,  and  the  ap- 
pointment in  a  county  of  Democratic  clerks  in 
23  precincts  and  Republican  clerks  in  13  pre- 
cincts, and  Republican  sheriffs  in  23  precincts 
and  Democratic  sheriffs  in  13  precincts.  Is  not 
Invalid. 

"Not  to  be  officially  reported." 

Action  by  M.  L.  Tribble  against  John  Mc- 
Elroy  and  others,  composing  the  board  of 
election  commissioners  of  Fayette  county. 
The  lower  court  issued  an  injunction  as  pray- 
ed for,  and  defendants  applied  to  a  judge  of 
the  Court  of  Appeals  for  the  dissolution 
thereof.    Injunction  dissolved. 

D.  Gray  Faulconer  and  Chas.  H.  Kerr,  for 
plaintiff.  Geo.  Webb  and  0.  J.  Bronston, 
for  defendants. 

NUNN,  J.  The  defendants,  John  McElroy 
and  others,  composed  the  board  of  election 
commissioners  of  Fayette  county,  and,  in  se- 
lecting and  appointing  the  officers  to  hold  the 
election  in  that  county,  they  selected  and 
ap|)oiiitpd  them  from  a  list  of  names  fur- 
nished them  by  the  executive  committees  of 
each  of  the  two  political  parties,  so  as  that 
one  of  the  judges  at  each  of  the  places  of 
voting  was  of  one  political  party,  and  the 


other  judge  of  a  different  political  party, 
and  a  like  difference  at  each  voting  place  be- 
tween the  sheriff  and  the  clerk  of  election; 
but  they  did  not  alternate  In  the  appointment 
of  the  clerks  and  sheriffs.  In  other  words, 
they  appointed  clerks  in  the  23  precincts  In 
the  city  of  Lexington  persons  who  are  Demo- 
crats, and  at  the  same  voting  place  Re- 
publicans as  sheriffs,  and  for  the  13  precincts 
outside  of  Lexington  they  appointed  Republi- 
can clerks  and  Democratic  sheriffs.  The 
plaintiff,  Tribble,  brought  this  action,  and 
asked  the  court  for  a  mandatory  injunction 
requiring  the  board  of  election  commissioners 
to  reconvene  and  appoint  clerks  and  sheriffs 
as  required  by  the  statute;  that  is,  give  to 
each  political  party  one-half  of  the  clerks  and 
sheriffs,  and  alternating  them  In  the  city  and 
county.  The  lower  court  issued  the  writ  of 
injunction.  The  defendants  have  applied  to 
me,  as  a  judge  of  the  Court  of  Appeals,  to 
dissolve  the  injunction. 

The  question  depends  upon  the  construction 
of  a  part  of  subsection  3  of  section  1390a, 
Ky.  St  1003,  which  reads  as  follows:  "The 
county  executive  committees  of  the  two  po- 
litical parties  having  representation  on  the 
state  board  and  county  board  of  election 
commissioners  may,  annually,  on  or  before 
the  15th  of  September,  designate  In  writing 
for  each  precinct  a  list  of  not  less  thaii  eight 
names  to  the  county  board  of  election  com- 
missioners; provided,  if  in  any  precinct  there 
be  not  as  many  as  eight  electors  possessing 
the  qualifications  of  an  oloction  officer  be- 
longing to  the  political  party  filing  said  list 
of  names,  then  a  less  number  may  be  desig- 
nated. And  from  these  names,  if  any  one  so 
designated,  the  otticers  of  election  shall  be 
selected  from  said  list  as  follows:  one  judge 
at  each  voting  place  shall  be  selected  from 
each  of  said  lists,  and  in  like  manner  a  sher- 
iff shall  be  chosen  from  one  of  said  lists,  and 
the  clerk  from  the  other.  If  no  lists  are  sub- 
mitted to  tlie  said  county  board,  then  the 
officers  of  election  shall  be  so  selected  and  ap- 
pointed as  that  one  of  the  judges  at  each 
place  of  voting  shall  be  of  one  political  par- 
ty and  the  other  judge  of  a  different  political 
party,  and  there  shall  be  a  like  difference  at 
each  voting  place  between  the  sheriff  and 
clerk  of  election."  The  statute  expressly 
says  that  "at  each  voting  place  there  shall  be 
a  judge  of  one  political  party,  and  the  other 
judge  of  the  other  political  party,  and  a  like 
difference  between  the  sheriff  and  the  clerk 
of  election." 

It  appears  from  the  petition  that  the  de- 
fendants have  literally  complied  with  the 
statute;  but  it  Is  contended  that  they  should 
have  alternated  in  the  appointment  of  the 
clerks  and  sheriffs,  so  as  to  give  each  party 
one-half  the  clerks  and  sheriffs  in  the  county 
and  city.  Plaintiff's  counsel  concedes  that 
the  statute  does  not  expressly  so  provide,  but 
claims  that  It  should  be  so  construed,  to  the 
end  that  a  fair  and  equal  election  may  be 
had.    I  would  possibly  have  taken  this  view 
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of  tfae  matter  bnt  for  the  fact  that  tbere  was) 
as  Is  shown  by  the  Senate  Journal  of  1906, 
an  amendment  offered  to  the  section  quoted 
requiring  the  board  of  election  commissioners 
of  counties  to  give  each  of  the  parties  oqe- 
half  of  the  sheriffs  and  clerks,  alternating 
them  as  claimed  by  plaintiff;  but  unfortu- 
nately, in  my  opinion  the  section  was  enacted 
as  copied  in  the  statute,  with  the  amendment 
omitted.  See  House  Journal  1906,  pp.  137, 
158,  160.  This  shows  that  It  was  the  Inten- 
tlon  of  the  General  Assembly  to  enact  this 
statute  to  be  construed  as  It  reads.  Tbere 
can  be  no  doubt  of  the  power  of  the  Legisla- 
ture to  pass  this  law.  The  question  of  the 
propriety  or  impropriety  of  it  was  with  that 
body. 

For  these  reasons  the  Injunction  granted  by 
the  circuit  court  is  dtssolTed.  All  the  Judges, 
except  Judge  LASSTNG,  considered  this  case 
with  me,  a  majority  of  whom  concur  with 
the  TlewB  expressed. 


McAFBH  r.   MBROEB  NAT.   BANK. 
(Court  of  Appeals  of  Kentucky.    Sept.  25,  lSi07.) 

1.  Biixs  AND  Notes— EviDBNCB — Sufficien- 
cy. 

"Evidence  held  to  show  that  the  considera- 
tion of  notes  was  the  grant  of  the  exclusive 
right  to  sell  patented  articles  in  a  certain  ter- 
ritory, and  hence,  not  being  indorsed  "peddler's 
note,"  they  were  void  under  Ky.  St.  1003, 
I  4223,  making  void  a  note  given  for  rights  by 
a  peddler  unless  indorsed  "peddler's  note." 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  T.  Bills  and  Notes,  if  1816-1821.] 

2.  Sakk— "Pbodleb's  Notes"— VAunirr. 

Notes  given  for  the  exclusive  rifht  to  sell 
articles  in  a  certain  territory  are  "peddler's 
notes,"  within  Ky.  St.  1903,  §  422.*?,  malting 
void  a  note  given  for  rights  by  a  peddler,  unless 
indorsed  "peddler's  note." 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  |  226] 

Appeal  from  Circuit  Court,  Mercer  County. 

"Not  to  be  offlcially  reported." 

Action  by  the  Mercer  National  Bank  against 
Ed  McAfee  on  promissory  notes.  Judgment 
for  plaintiff,  and  defendant  appeala  Re- 
versed, with  directions. 

E.  H.  Galther,  for  appellant  B.  F.  Boacb, 
for  appellee. 

CARROIili,  J.  The  Cincinnati  Stamping 
Company,  through  Its  agent,  W.  H.  Hurt, 
sold  to  appellant  150  security  safes,  at  $11 
each,  and  the  right  to  sell  the  safes  In  Frank- 
lin county,  Ky.,  and  appellant  executed  two 
notes  of  $300  each,  payable  to  Hurt  and  ne- 
gotiable at  the  appellee  bank.  Before  ma- 
turity, the  notes  were  discounted  by  the  bank, 
and  It  brought  suit  on  them  and  recovered 
Judgment  for  the  full  amount  In  his  an- 
swer appellant  averred  that  the  notes  were 
executed  as  the  purchase  price  of  the  terri- 
tory, in  which  he  was  given  the  exclusive 
right  to  sell  safes;  that  they  were  what  is 
known  as  "peddler's  notes,"  and,  not  being 
80  Indorsed,   were  void;  and,  further,  that 


the  notes  were  obtained  by  fraud  and  mlsrei)- 
resentation.  Appellant,  who  was  the  only 
material  witness  that  testified,  said  that  he 
purchased  from  one  W.  H.  Hurt,  a  nonresi- 
dent of  the  state,  the  right  to  sell  kitchen 
cabinets  In  Franklin  county,  Ky.,  and  for 
this  privilege  he  executed  to  Hurt  the  note 
sued  on;  that,  after  the  verbal  contract  was 
made  relating  to  the  right  to  sell  the  cabi- 
nets in  the  territory  mentioned,  Hurt  sent  a 
written  contract  and  the  notes  by  another 
person  to  him,  and  he  signed  the  contract  and 
notes  at  the  same  time.  The  writing  signed 
by  appellant  purports  to  be  a_  contract  made 
between  him  and  the  Cincinnati  Stamping 
Company  of  Cincinnati,  Ohio,  by  W.  H.  Hurt, 
Its  agent,  and  contained  an  agreement  on 
the  part  of  the  stamping  company  to  manu- 
facture and  furnish  appellant  safes  at  the 
price  of  $11  each.  It  also  gave  appel- 
lant the  exclusive  right  to  sell  the  safes  in 
the  county  of  Franklin,  and  recited  that  he 
purchased  150  of  them,  and  paid  the  sum  of 
$000,  which  was  $4  cash  on  the  price  of  each 
safe,  leaving  due  a  balance  of  $7  on  each 
safe  that  he  ordered.  Afterwards,  he  did  or- 
der and  receive  from  the  stamping  company 
five  safes,  for  which  he  paid  it  $35.  In  brief, 
the  issue  made  by  the  pleadings  and  tried 
out  between  the  parties  was  this:  Appellee 
contended  that  the  notes  were  executed  as 
part  of  the  purchase  price  of  the  safes,  whilst 
appellant's  position  was  that  they  were  given 
for  -the  exclusive  right  to  sell  in  Franklin 
county. 

Api)ellant  insists  that  as  the  evidence  as 
a  whole,  and  esi>eclally  the  contract,  shows 
that  the  real  consideration  for  the  notes  was 
the  purchase  and  sale  of  the  territory,  they 
were  "peddler's  notes,"  and,  not  being  so  in- 
dorsed, were  void  under  the  statute;  and  that 
the  peremptory  Instruction  requested  by  him 
should  have  been  given.  In  Lawson  v.  First 
National  Bank,  102  S.  W  324,  31  Ky.  Law 
Rep.  318,  this  court  had  under  consideration 
a  case  In  all  respects  like  the  one  at  bar.  In- 
volving a  contract  entered  into  between  Law- 
son  and  the  Cincinnati  Stamping  Company 
for  the  sale  of  safes  and  territory.  In  that 
case  the  Identical  defense  here  presented  was 
made,  and  there,  as  here,  there  was  a  Judg- 
ment for  the  amount  of  the  notes,  but  the 
court  held  that  they  were  "peddler's  notes," 
and  therefore  the  Jury  should  have  been  in- 
structed to  find  a  verdict  for  the  defendant 
In  discussing  the  facts  of  the  case,  the 
court  said:  "Appellants  executed  two  notes 
to  Wm.  L.  Albright  to  evidence  a  payment 
to  be  made  for  the  sale  to  them  of  a  territory 
In  which  to  sell  certain  patented  articles. 
A  number  of  papers  were  executed  simulta- 
neously with  the  execution  of  the  notes.  Ail 
of  them  should  be  read  together  In  getting 
to  an  understanding  of  the  real  transaction. 
When  done.  It  is  apparent,  we  think,  that  the 
only  thing  sold  to  appellants  was  patent- 
right  territory.  Making  theiu  'sole  agents,' 
and  restricting  them  as  to  prices  of  selling. 
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etc.,  do  not  change  the  real  transaction.  The 
other  party  was  a  manufacturer  of  a  kitchen 
cabinet,  a  patented  combination  tinware  recep- 
tacle for  use  In  kitchens.  Appellants  were  to 
have  the  exclusive  right  to  sell  this  article 
in  Ballard  county,  Ky.,  for  a  specified  period. 
They  were  to  be  furnished  the  articles  at 
$7  each,  and  were  to  receive  for  them  when 
sold  at  wholesale  $11  each ;  or,  if  sold  at  re- 
tail, $16.00  each.  Reading  all  the  papers  to- 
gether, we  cannot  escape  the  conclusion  that 
the  true  transaction  was  that  appellants  were 
sold  a  territory  In  which  to  sell  this  patent- 
ed article,  and  agreed  to  pay  $400  for  It, 
evidenced  by  the  notes  In  suit.  Before  the 
maturity  of  the  notes,  they  were  sold  to  ap- 
pellee bank,  who  brings  this  suit  upon  them. 
The  defense  Is  that  the  notes  were  not*  in- 
dorsed 'peddler's  note,'  as  required  by  stat- 
ute. Section  4223,  Ky.  St  1903.  »  *  » 
The  construction  of  written  contracts  Is  for 
the  court.  Construing  this  transaction,  and 
applying  the  statute  against  peddlers'  notes, 
the  court  should  have  peremptorily  directed 
a  verdict  for  the  defendants."  Upon  the  au- 
thority of  this  case,  appellant's  motion  for  a 
peremptory  Instruction  should  have  been  sus- 
tained. 

Wherefore  the  Judgment  Is  reversed,  with 
directions  to  proceed  in  conformity  with  this 
opinion. 


FARRIS  ▼.  COMMONWEALTH. 
<Coart  of  Appeals  of  Kentucky.    Sept  19,  1907.) 

1.  INTOXIOATINO    Liquobs—Offensks— Sates 
IN  PnotiiBiTED  Quantities. 

A  sale  of  liquor  to  several  or  any  one  of 
certain  witnesses,  in  such  manner  that  they  or 
any  one  of  tbezn  were  enabled  to  receive  a  quan- 
ity  of  less  than  five  gallons,  is  not  a  violation  of 
the  act  of  April  15,  1884  (1  Acts  1883-84,  p. 
1404,  c.  789),  and  of  the  acts  amendatory  there- 
of, reflating  the  sale  of  intoxicating  liquor  in 
the  counties  of  Knox  and  Whitley,  and  forbid- 
ding a  gale  of  less  than  five  gallons,  unless  the 
linnor  was  so  sold  with  the  knowledge,  under- 
standing, or  design  that  it  would  be  so  received. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  {  180.] 

2.  Same— Gbiuinal    PBOSEOunonB— Instbuo- 

TIONS. 

Where,  on  a  trial  for  gelling  liquor  in  quan- 
tities less  than  five  gallons.  It  appeared  that 
several  parties  met  near  defendants  residence 
and  agreed  to  buy  whisky,  each  to  share  therein 
according  ag  he  contributed,  that  the  whisky 
was  purrhased,  and,  within  view  of  defendant's 
house,  divided  among  such  parties,  an  instruc- 
tion that,  if  defendant  had  a  scheme  whereby 
he,  in  selling  liquor  under  the  guise  of  selling 
it  in  five  gallons,  arranged  to  divide  it  among 
his  ptirchasers  so  that  they  could  get  It  in 
less  quantities  than  five  gallons,  and  so  that 
such  purchasers  received  their  part  of  the  liquor 
less  than  five  gallons  in  a  way  commonly  known 
as  a  "divide."  he  was  guilty,  wna  subject  to  the 
criticism  that  it  did  not  sufficiently  connect 
the  purchasers  or  any  one  of  them  with  the 
transaction. 

3.  Same. 

Act  April  15,  1884  (1  Acts  1883-84,  p. 
1404,  c.  789),  and  acts  amendatory  thereof,  reg- 
ulating the  sale  of  intoxicating  liquor  in  the 
counties  of  Knox  and  Whitley,  does  not  restrict 


the   right  of  a  distiller   to  sell  in   five-gallon 
quantities  to  licensed  retailers  or  wholesalers. 

Appeal  from  Circuit  Court,  Knox  County. 

"To  be  officially  reported." 

P.  B.  Farris  was  convicted  of  selling  in- 
toxicating liquor  in  quantities  less  than  five 
gallons.  In  violation  of  the  act  regulating 
the  sale  of  intoxicating  liquor  in  the  coun- 
ties of  Knox  and  Whitley,  approved  April 
15,  1884,  and  of  the  acts  amendatory  tliereof, 
and  he  appeals.  Reversed  and  remanded 
for  a  new  trial. 

See  101  S.  W.  930,  931. 

J.  M.  BrafCord  and  John  H.  Wilson,  for 
appellant  N.  B.  Hays,  Atty.  Gen.,  and  Chas. 
H.  Morris,  for  the  Commonwealth. 

CLAY,  C.  Appellant  P.  B.  Farria,  was  in- 
dicted, tried,  and  convicted  In  the  Knox 
circuit  court  for  the  offense  of  selling  Intoxi- 
cating, spirituous,  vinous,  and  malt  liquors, 
or  a  mixture  thereof,  in  quantities  less  than 
five  gallons,  in  violation  of  the  act  of  the 
General  Assembly  of  the  commonwealth  of 
Kentucky  regulating  the  sale  of  Intoxicating, 
spirituous,  vinous,  and  malt  liquors,  and  tbe 
mixture  thereof,  in  quantities  less  than  10 
gallons  in  tbe  counties  of  Knox  and  Whitley, 
approved  April  16,  1884,  and  of  the  acts 
amendatory  thereof.  1  Acts  1883-84,  p.  1404, 
c.  789.  A  demurrer  was  Interposed  to  the  iu- 
dictmeut  and  overruled  by  the  court  The  in- 
dictment Is  In  the  usual  form  and  is  not  sub- 
ject to  criticism. 

The  undisputed  facts  show  that  the  appel- 
lant was  a  licensed  distiller;  that  within  12 
months  before  the  flnding  of  the  indictment, 
T.  S.  Wilson,  Bob  Smith,  and  others,  met  in 
a  public  road  within  16  or  20  steps  of  the 
residence  of  tbe  appellant  and  agreed  "to  go 
in"  and  buy  some  whisky.  ESach  man  who 
was  to  share  in  ttie  whisky  signed  bis  name 
to  a  paper,  showing  bow  much  money  he  bad 
contributed  to  tbe  fund.  When  a  sufficient 
sum  was  contributed,  some  one  of  the  sub- 
scribers went  to  the  premises  of  defendant, 
purchased  a  five-gallon  keg  of  whisky, 
brought  it  out  into  the  road,  and  within  75 
yards,  and  in  view,  of  the  dwelling  house  of 
appellant  divided  it  among  tbe  subscribers 
in  proportion  to  the  amount  of  mouey  sub- 
scribed by  each.  They  used  a  faucet  to  dravr 
the  whisky,  and  a  cup  to  divide  tbe  same, 
and  the  witnesses  say  that  "the  cop  and  fau- 
cet came  out  with  the  keg." 

The  trial  court  instructed  the  jury  as  fol- 
lows:  "(1)  If  you  shall  believe  from  the  evi- 
dence,  beyond  a  reasonable  doubt  that  the 
defendant,  Brit  Farris,  in  this  county,  and 
within  12  months  next  before  tbe  date  of  the 
indictment,  and  at  tbe  time  mentioned  by  the 
witnesses,  sold 'directly  or  Indirectly  to  the 
witnesses,  Wilson,  Smith,  and  Hiram  Gain,  or 
either  of  them,  spirituous,  vinous,  and  malt 
liquors  In  such  manner  as  that  they  or  either 
one  of  them  were  enabled  to  receive  a  quan- 
tity less  than  fire  galloua  to  himself,  tbea 
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you  ought  to  find  him  guilty  and  Hx  his  puo- 
ishment  at  any  fine  not  less  than  $60  nor 
more  than  flOO,  or,  in  lien  thereof,  Imprison- 
ment In  the  county  jail  not  less  than  10  nor 
more  than  40  days,  or  you  may  both  fine  and 
imprison  him  within  these  limits,  at  your 
discretion,  according  to  the  proof.  C2)  Or,  if 
you  shall  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant  bad  a 
scheme,  plan,  device,  arrangement,  or  subter- 
fuge to  which  he  was  a  party,  and  which  he 
bad  arranged  whereby  and  so  that  he  could 
sell  liquor  under  the  guise  of  selling  It  as  in 
flve-gallon  quantities  or  over,  and  did  for  the 
purpose  and  knowing  that  It  was  to  be  di- 
vided there  on  the  premises  or  near  by,  and 
lie  arranged  it  so  as  to  divide  it  in  that  way 
among  his  purchasers,  with  the  design  or  for 
the  purpose,  or  so  as  he  knew  they  would  get 
that  In  quantities  less  than  five  gallons,  and 
that  was  part  of  his  scheme  to  distribute  his 
liquor  to  the  public,  he  receiving  pay  therefor, 
'  and  he  did  this  within  12  months  next  before 
the  date  of  the  Indictment,  so  as  that  the 
witnesses  received  their  part  of  the  liquor, 
less*  than  five  gallons  in  a  way  commonly 
known  as  a  'divide,'  to  which  be  was  a  party 
and  participated  therein  by  himself  or  his 
agent,  then  he  is  guilty,  and  you  ought  to  so 
find  and  fix  his  punishment  as  in  Instruction 
No.  1.  (3)  If  you  believe  from  the  evidence, 
however,  that  the  defendant  was  engaged  in 
good  faith  as  a  distiller  in  selling  his  product 
to  the  trade — that  is  to  say,  to  persons  who 
were  retailing  liquor  and  who  were  licensed 
retailers  or  wholesalers  for  that  matter,  or 
was  selling  It  In  wholesale  to  such  persons, 
and' in  that  way  made  tlie  sale  in  good  faith, 
and  not  to  be  divided  on  the  premises  under 
a  scheme  or  plan  or  device  or  subterfuge, 
among  the  purcbasera,  so  as  that  they  would 
get  It  in  quantities  less  than  five  gallons — 
then  be  is  not  guilty,  and  you  should  so  find. 
(4a)  If  you  have  a  reasonable  doubt  of  the  de- 
fendant having  been  proven  guilty,  then  you 
ought  to  find  him  not  guilty,  (b)  If  you  find 
him  guilty,  you  may  say  that  be  be  placed 
at  hard  labor  one  day  for  each  one  dollar  of 
the  fine  and  cost,  if  be  shall  fail  to  pay  or 
replevy;  but  that  Is  a  matter  within  your 
discretion." 

The  appellant  complains  that  the  foregoing 
Instructions  are  erroneous  and  were  prejudi- 
cial to  the  appellant.  The  first  instruction 
is  erroneous,  In  that  appellant  might  have 
sold  the  liquor  to  the  witnesses,  Wilson, 
Smith,  or  Cain,  or  any  one  of  them,  in  such 
manner  that  they  or  one  of  them  were  en- 
abled to  receive  a  quantity  of  less  than  five 
gallons,  without  being  guilty,  unless  he  so 
sold  the  liquor  with  the  knowledge,  under- 
standing, purpose,  or  design  that  it  would  be 
so  received.  Instruction  No.  2  Is  strcmg  and 
well  adapted  to  cases  like  the  one  before  us. 
It  may,  however,  be  subject  to  the  criticism 
that  It  does  not  sufficiently  connect  the  pur- 
chasers or  any  one  of  them  with  the  transac- 
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tlon.  Instruction  No.  3  is  erroneous,  in  that 
it  restricts  the  right  of  the  distiller  to  sell 
only  to  persons  who  are  licensed  retailers  or 
wholesalers;  whereas,  the  statute  requires  no 
such  qualification. 

This  court  Is  of  the  opinion  that  the  trial 
court  should  have  instructed  the  jury  as  fol- 
lows: "(1)  If  you  shall  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
defendant,  Brit  Farris,  In  this  county,  and 
within  12  months  next  before  the  date  of  the 
indictment,  and  at  the  time  mentioned  by 
the  witnesses,  sold  directly  or  indirectly  to 
the  witnesses,  Wilson,  Smith,  and  Hiram 
Cain,  or  auy  one  of  them,  spirituous,  vin- 
ous, or  malt  liquors  in  quantities  less  than 
five  gallons,  then  you  should  find  the  defend- 
ant guilty,  and  fix  bis  punishment  at  any 
fine  not  less  than  $60  nor  more  than  $100,  or 
Imprisonment  in  the  county  jail  for  not  less 
than  10  nor  more  than  40  days,  or  you  may 
both  so  fine  and  imprison  the  defendant  with- 
in these  limits,  at  your  discretion.  (2)  Or, 
if  yon  shall  believe  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant 
had  a  scheme,  plan,  device,  arrangement,  or 
subterfuge,  to  which  he  was  a  party,  and 
which  he  had  arranged,  whereby  he  could 
sell  liquor  under  the  guise  of  selling  it  in 
quantities  of  five  gallons  or  over,  and  with 
the  knowledge,  purpose,  or  design  that  it  was 
to  be  divided  there  on  his  premises  or  near 
by,  so  that  the  purchasers,  or  any  of  them, 
would  receive  less  than  five  gallons  as  bis 
portion,  and  that  that  was  part  of  defend- 
ant's scheme  to  sell  and  distribute  his  liq- 
uor to  the  public,  and  that,  in  pursuance 
of  said  plan,  device,  or  subterfuge,  he  sold 
the  liquor  In  question  at  the  time  mentioned 
by  the  witnesses,  and  within  12  months  next 
before  the  date  of  the  Indictment,  to  the  wit- 
nesses, Wilson,  Smith,  and  Hiram  Cain, 
or  any  one  of  them,  with  the  knowledge,  pur- 
pose, or  design  that  they,  or  any  one  of  them, 
would  receive  less  than  five  gallons  as  his 
portion  of  the  liquor  purchased,  then  the 
defendant  Is  guilts^,  and  you  ought  to  so 
find  and  fix  his  punishment  as  provided  by 
instruction  No.  1.  (3)  If,  however,  you  be- 
lieve from  the  evidence  that  the  defendant 
Is  a  manufacturer  or  wholesale  dealer,  and 
that  he,  In  good  faith  and  in  the  usual  course 
of  trade,  sold  the  liquor  in  question  to  the 
witnesses  in  quantities  of  not  less  than  five 
gallons  delivered  at  one  time  and  not  to  be 
drunk  on  the  premises,  and  not  to  be  divided 
among  the  piu-chasers  under  a  scheme,  plan, 
device,  or  subterfuge  to  which  he  was  a 
party,  by  which  they  or  any  one  of  them  re- 
ceived a  portion  of  less  than  five  gallons,  then 
you  should  find  defendant  not  guilty.  (4) 
If  you  find  the  defendant  guilty,  you  may 
or  not.  In  your  discretion,  say  that  be  be 
placed  at  hard  labor,  one  day  for  each  one 
dollar  of  the  fine  and  costs,  if  he  shall  fail 
to  pay  or  replevy  the  same.  (5)  If,  from  the 
evidence  in  the  case,  you  entertain  a  reason- 
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able  doubt  of  the  defendant's  guilt,  then  yoa 
should  find  him  not  guilty." 

Judgment   reversed,   and   cause   remanded 
for  a  new  trial  consistent  with  this  opinion. 


FARRIS  r.  COHMONWBAI/TH. 
(Court  of  Appeals  of  Kentucky.    Sept.  19,  1907.) 

Appeal  from  Circuit  Court,  Knox  County. 

"Not  to  be  officially  reported." 

P.  B.  Ferris  was  convicted  of  violating  the 
local  option  law  In  force  in  Knox  county  un- 
der the  act  of  the  Oeneral  Assembly  of  1881, 
and  he  appeals.  Reversed  and  remanded 
for  a  new  trial,  with  directions. 

See  101  S.  W.  930,  931. 

J.  N.  Brafford  and  John  H.  Wilson,  for  ap- 
pellant N.  B.  Hays  and  Chas.  H.  Morris, 
for  the  Commonwealth. 

CI/AT,  O.  Appellant,  P.  B.  Farris,  was  In- 
dicted a  second  time,  tried,  and  convicted  in 
the  Knox  circuit  court  for  the  offense  of  vi- 
olating the  local  option  law  in  force  in  Knox 
county  under  the  act  of  the  General  Assem- 
bly of  1884.     1  Acts  1883-84,  p.  1404,  c.  789. 

The  facts  in  this  case  are  very  similar  to 
those  in  the  case  of  P.  B.  Farris  v.  Common- 
wealth of  Kentucky  (on  indictment  No.  356, 
this  day  decided)  104  8.  W.  288.  Instruc- 
tions Nos.  2  and  4,  while  not  Identical  are 
•ubstantially  the  same  as  those  given  In  the 
above  case,  and  are  erroneous,  for  the  rea- 
sons therein  Indicated. 

Wherefore  judgment  Is  reversed,  and  this 
cause  remanded  for  a  new  trial,  with  direc- 
tions to  the  trial  court  to  follow,  as  far  as 
practicable,  the  Instructions  given  In  the 
case  of  Farris  v.  Commonwealth  on  Indict- 
ment No.  866. 


COMMONWEALTH  v.  KINNICONICK  ft  F. 

S.  R.  CO. 
(Cteurt  of  Appeals  of  Kentucky..    Sept  24,  1907.) 

1.  Appeai/— Matters  to  be  Shown  by  Rec- 
ced— Amended  Pleadinos. 

An  amended  statement,  in  a  proceeding  un- 
der Ky.  St  1903,  S  4241,  to  assess  as  omined 
property  the  francliise  and  tangible  proi)erty 
of  a  railroad,  which,  though  tendered,  tne  court 
refused  to  allow  to  l>e  nled  and  not  made  a 
part  of  the  record  by  bill  of  exception  or  order 
of  the  court,  cannot  be  considered  on  appeal. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §  241G.] 

2.  Evidence— Judicial  Notice. 

Judicial  notice  will  be  taken  that  the  Kin- 
niconick  &  Free  Stone  Railroad  Company  was 
incorporated  under  an  act  approved  March  20, 
1800  (1  Acts  1889-90.  p.  734,  c.  373),  and  that 
it  has  the  powei-s  conferred  on  it  by  that  act. 

[Ed.  Note.— For  cases  in  point  see  Cent,  Dig. 
vol.  20,  Evidence,  $  26.] 

8.  Taxation— Pbopkbtt    Liable— Cobpobatr 
branch  ise. 

A  railroad  company,  which,  though  oper- 
ated by  another  railroad  company,  still  owns  its 
line  of  railroad,  and  baa  not  parted  with  any  of 
the  franchises  granted  it  is  liable  to  a  franchise 
tax. 


4.  Saub- Lbvt  and   Assessment  —  Persons 

IiIABLK. 

Under  Ky.  St  1903,  f  4023,  providing  that 
the  holder  of  the  legal  and  equitable  title  and 
the  claimant  or  bailee  in  possession  of  property 
on  a  day  therein  named  of  the  year  the  aasess- 
ment  is  made  shall  be  liable  for  taxes  thereon, 
and  section  4079,  providing  that,  where  the  line 
of  a  railroad  company  extends  beyond  the  state 
or  county,  the  statement  required  to  be  filed 
with  the  auditor  of  public  accounts  shall  show 
the  length  of  the  entire  lines  operated,  owned, 
leased,  or  controlled  in  this  state  and  in  each 
county,  the  tangible  property  of  a  railroad  com- 
pany operated  by  another  was  properly  assessed 
m  the  operating  company's  name. 
6.  Same— Validitt  of  Assessment. 

That,  after  the  railroad  commission  had 
properly  assessed  the  tangible  property  of  a 
railroad  compan}-,  the  board  of  valuation  gave 
an  improper  credit,  whereby  the  franchise  tax 
was  reduced,  in  no  way  invalidates  the  assess- 
ment of  the  railroad  commission. 

Appeal  from  Circuit  Court  Lewis  County. 

"Not  to  be  officially  reported." 

Proceeding  by  the  commonwealth  against 
the  Kinnlconick  &  Free  Stone  Railroad  Com-  ' 
pany,  under  Ky.  St  1903,  !  4241,  to  assess 
as  omitted  property  the  franchise  and  tangi- 
ble property  of  defendant.  From  a  judg- 
ment for  defendant,  the  commonwealth  ap- 
peals.   Reversed  and  remanded. 

Allan  D.  Cole,  for  appellant  Worthlngton 
&  Cochran  and  W.  H.  Wadswortb,  for  ap- 
pellee. 

HOBSON,  J.  This  proceeding  was  insti- 
tuted by  the  auditor's  agent  in  the  Lewis  coun- 
ty court  under  section  4241,  Ky.  St  1903,  to 
assess  as  omitted  property  the  franchise  aud 
tangible  property  of  the  Kinnlconick  &  BYee 
Stone  Railroad  Company.  The  county  court 
sustained  a  general  demurrer  to  the  state- 
ment and  dismissed  the  proceeding.  An  ap- 
peal was  taken  to  the  circuit  court  where 
the  general  demurrer  to  the  statement  was 
again  sustained.  An  amended  statement  was 
then  tendered,  which  the  court  refused  to 
allow  filed  and  dismissed  the  proceeding. 
From  this  judgment  the  appeal  before  us  is 
prosecuted.  The  amended  statement  is  not 
made  part  of  the  record  by  bill  of  exception 
or  order  of  court  and  cannot  be  cousldercd. 
The  only  question  to  be  determined  is  there- 
fore as  to  the  suflSclency  of  the  statement  orig- 
inally filed.  The  facts  stated  in  It  are 
these:  That  the  Kinnlconick  &  Free  Stone 
Railroad  Ctompany  is  a  corporation  created 
under  the  laws  of  Kentucky ;  that  it  owns 
a  line  of  railroad  15  miles  long,  lying  whol- 
ly within  Lewis  county,  and  has  so  owned  it 
since  1898;  that  during  this  time,  under 
some  agreement  with  the  Chesapeake  &  Ohio 
Railroad  Company,  the  exact  nature  of  which 
is  unknown  to  the  plaintiff,  the  railroad  has 
been  operated  by  the  Chesapeake  &  Ohio 
Railroad  Company;  that  the  Chesapeake  A 
Ohio  Railroad  Company  owns  no  tangible 
property  in  the  state ;  that  Its  total  capitali- 
zation is  over  ^,000,000 ;  that  It  has  report- 
ed the  15  miles  of  railroad  referred  to  as 
part  of  Its  line,  and  has  paid  the  taxes  there- 
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on  upon  the  ralaation  as  fixed  by  the  rail- 
road commission,  and  this  valuation  has 
been  subtracted  from  the  total  capitalization 
of  the  Chesapeake  &  Ohio  Railroad  Company 
by  the  board  of  valuation  in  its  assessment 
for  the  franchise  tax ;  that  no  property  haa 
been  assessed  either  tangible  or  intangible 
against  the  Kinniconick  &  Free  Stone  Rail- 
road Company,  the  board  proceeding  npon 
the  assumption  that  Its  franchise  was  vested 
in  the  Chesapeake  &  Ohio  Railroad  Com- 
pany. 

Under  the  allegations  of  the  statement, 
the  Kinniconick  &  Free  Stone  Railroad  Com- 
pany still  owns  Its  line  of  railroad  and  all 
Its  franchises.  We  must  take  Judicial  knowl- 
edge that  it  was  incorporated  under  an  act 
approved  March  20,  1890  (1  Acts  1880-90, 
p.  7S4,  c.  878),  entitled  "An  act  to  incorpo- 
rate the  Kinniconick  &  Free  Stone  Railroad 
Company,"  and  that  It  has  the  powers  con- 
ferred npon  it  by  the  act.  There  is  nothing 
In  the  statement  showing  that  the  company 
has  parted  with  any  of  the  franchises  grant- 
ed to  It.  It  is' therefore  liable  to  a  franchise 
tax  if  its  franchises  have  been  omitted  from 
assessment,  and  to  this  extent  the  statement 
states  facts  constituting  a  cause  of  action. 

As  to  the  tangible  property,  the  case  la 
different  The  statement  shows  that  the 
tangible  property  has  been  assessed  In  the 
name  of  the  Chesapeake  &  Ohio  Railroad 
Company,  and  that  this  company  has  paid 
the  taxes  thereon.  The  property,  having  been 
regularly  assessed  by  the  railroad  commis- 
sion, is  not  omitted  property ;  and.  as  it  was 
In  the  possession  of  the  Chesapeake  &  Ohio 
Railroad  Company,  it  was  not  improperly 
assessed  in  its  name.  Sections  4023  and  4079, 
Ky.  St  1903.  The  fact  that  after  the  rail- 
road commission  bad  properly  assessed  the 
tangible  property,  the  board  of  valuation 
gave  an  improper  credit,  in  no  way  Invali- 
dates the  assessment  which  had  been  made 
of  the  tangible  property  by  the  railroad  com- 
mission. If  the  board  of  valuation  gave  the 
railroad  company  an  Improper  credit,  the 
effect  of  this  was  simply  to  assess  its  fran- 
chise at  a  lower  snm  than  they  should  have 
been  assessed  at  Under  the  allegations  of 
the  statement  the  franchises  of  the  Chesa- 
peake &  Ohio  Railroad  Company  do  not  in- 
clude the  franchlsea  of  the  Kinniconick  ft 
Free  Stone  Railroad  Company,  and  the  lat- 
ter may  still  be  assessed  if  they  have  been 
heretofore  omitted  from  assessment. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


TRUSTEES  OF  CINCINNATI   SOUTHERN 
RT.  CO,  et  al.  v.  SLAUGHTER  et  al. 

(Court  of  Appeals  of  Kentucky.    Sept.  26,  1907.) 

1.  Easeuents   —    Wats  —   Acquisition   — 

PBKSCB  IPTIOW— B  VIDENCK— a  0UIS8 1  b  ilty. 

VTbere  a  party  asserts  a  right  by  prescrip- 
tiCMi  to  a  way,  and  shows  a  coDtinuoas  user 
thereof  for  more  than  20  years,  evidence  of  user 
by  others  living  in  the  neighborhood  for  a  time  | 


insufficient  to  ripen  into  a  prescriptive  right  as 
to  them  is  admissible  to  show  that  the  commun- 
ity regarded  the  way  as  free,  if  not  dedicated, 
to  the  use  of  persons  to  whom  it  furnished  the 
only  way  of  reaching  a  public  way. 

[Bid.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  17,  Easements,  §  91.] 

2.  Save— EviDBNCB— FiNoiHOS. 

A  finding  that  a  party  had  acquired  by  pre- 
scription a  right  of  way  over  the  land  of  another 
held  justified  under  the  facts. 

SEd.  Note. — For  cases  in  point  see  Cent.  Dig. 
.  17,   Easements,  i  03.] 

8.    SAMB— PbESUKPTIONS— BUBDKN   OF  Pboof. 

Where  a  user  of  a  right  of  way  creates  the 
presumption  of  a  grant,  a  party  assailing  the 
right  has  the  burden  of  proving  that  the  use  of 
the  way  was  merely  permissive. 

(Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  17,  Elasements,  i  89.] 

4.  RAiutOADS— Right   op   Wat— Riqhtb  Ao- 
QDiBED — Notice  or  Rights  of  Useb. 

A  railway  company  acquiring  for  a  right 
of  way  land  over  which  individuals  exercised 
and  claimed  a  right  of  way  adverse  to  and  by 
recognition  of  the  owner  is  chargeable  with  no- 
tice of  the  rights  of  the  individuals. 
6.  Eabekents  —  Ways  —  Acquisition  — 
Pbescbiption— Deviation  fbom  Wat. 
Where  no  material  changes  were  made  in 
the  location  of  a  right  of  way  claimed  by  ad- 
verse user,  and  the  changes  made  were  not  made 
for  the  purpose  of  abandoning  the  waj,  tbey 
were  immaterial  on  the  issue  of  acquisition  of 
a  right  of  way  by  adverse  user. 

iEJd.  Note.— For  cases  in  point  see  Cent.  Dig. 
.  17,  Easements,  §  120.] 

6.  Sauk— Rioht  of  Way— Rights  Acquibed. 
A  railway  company  acquirpd  land  for  a 
right  of  way  at  a  time  when  individuals  exer- 
cised and  claimed  adversely  a  right  of  way  over 
the  same.  The  railway  right  of  way  was  KO 
feet  in  width,  and  the  use  by  the  individuals 
of  their  right  of  way  did  not  interfere  with 
the  operation  of  the  railway.  The  individuals 
used  their  right  of  way  for  more  than  20  years 
under  a  claim  of  rieht  adversely  to  the  company 
and  its  grantor,  held,  that  the  individuals  ac- 
quired by  prescription  a  right  of  way  as  against 
the  company. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  17,  Easements,  H  27-33.] 

Appeal  from  Circuit  Court  Lincoln  County. 

"To  be  officially  reported." 

Action  by  the  trustees  of  the  Cincinnati 
Southern  "Railway  Company  and  another 
against  A.  Slaughter  and  others.  From  a 
judgment  of  dismissal,  plaintiffs  appeal.  Af- 
firmed. 

John  Oalvin  and  J.  W.  Alcorn,  for  appel- 
lants. Robt  Harding,  M.  C.  Sanfley,  Em- 
mett  Puryear,  and  Greene  A  Van  Winkle,  for 
appellees. 

SETTLE,  J.  We  gatber  from  the  record 
in  this  case  that  the  village  of  Morelnnd, 
which  is  situated  In  Lincoln  county  and  ui>nn 
the  line  of  railroad  owned  and  operated  by 
appellants,  has  for  its  principal  thorou;;)!- 
fare  the  Danville  &  Hustonvllle  Turnpike 
Road,  and  that  the  railroad  runs  through 
its  corporate  limits  nearly  north  and  south, 
crossing  the  turnpike  a  considerable  dis- 
tance north  of  the  town  and  again  somewhat 
south  thereof,  after  mnnlng  through  the 
town  and  almost  parallel  with  the  turnpike, 
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between  200  and  800  feet  distant  therefrom. 
It  further  appears  that  the  principal  business 
section  of  the  town  is  situated  on  the  east 
side  of  the  railroad,  and  that  appellees,  with 
divers  other  residents,  constitute  a  considera- 
ble settlement  on  the  west  side  of  the  rail- 
road. The  action  was  brought  mainly  to 
quiet  appellants'  title  to  a  part  of  its  right 
of  way  included  in  a  passway  claimed  by  ap- 
pellees, and  to  enjoin  appellees  from  using 
the  passway,  which  runs  from  their  places 
of  residence,  respectively,  through  a  part  of 
appellants'  right  of  way  to  the  Carter  Road, 
which  latter  road  crosses  the  railroad.  The 
answer  of  appellees  admits  their  use  of  the 
passway  and  asserts  their  right  to  it  by 
grant  and  prescription ;  it  being  alleged  that 
they  and  their  vendors  have,  under  claim 
of  ri^t,  had  more  than  15  years  continuous 
possession  and  use  thereof  adversely  to  ap- 
pellants and  all  others.  The  court  below, 
upon  the  hearing,  entered  judgment  declar- 
ing appellees  entitled  to  the  passway  and 
dismissing  the  action,  and  from  that  judg- 
ment this  appeal  is  prosecuted. 

By  consent  of  parties  the  case  was  tried 
upon  oral  testimony.  Owing  to  the  absence 
from  the  record  of  a  map,  we  have  bad 
some  difficulty  in  ascertaining  the  precise  lo- 
cation of  the  passway  and  places  of  residence 
of  appellees.  While  the  evidence  is  con- 
flicting, we  are  unable  to  say  that  the  judg- 
ment is  not  sustained  by  its  weight.  In 
other  words,  considered  as  a  whole,  the 
evidence  conduces  to  show  that  appellees 
and  those  from  whom  they  derived  title  to 
their  lands  bad  for  more  than  20  years  be- 
fore the  Institution  of  the  action,  and  com- 
mencing before  appellants  acquired  their 
right  of  way,  continuously  claimed,  occupied, 
and  used  the  passway ;  that  such  user  was 
not  permissive,  but  exercised  and  enjoyed  as 
a  matter  of  right  adversely  to  appellants 
and  their  vendors.  One  witness  testified  to  a 
parol  grant  of  the  passway  by  the  original 
owner  of  the  land  of  which  appellants'  right 
of  way  is  a  part  It  was  also  made  to  ap- 
pear that  several  persons,  who*  in  recent 
years  have  become  residents  upon  and  along 
what  Is  known  as  "Haly  Lane,"  use,  and, 
like  appellees,  are  dependent  upon,  this  pass- 
way  as  their  only  route  of  travel  from  their 
homes  to  the  business  part  of  Moreland, 
the  post  office,  school,  and  church,  east  of 
appellants'  railroad  track.  While  the  use  of 
the  passway  by  some  of  the  residents  on 
Haly  Lane  cannot  be  said  to  have  continued 
a  sufficient  length  of  time  to  ripen  into  a 
prescriptive  right  as  to  them,  considered  In 
connection  with  the  previous  long  use  of  the 
passway  by  appellees  and  vendors  under  a 
claim  of  right,  it  is  a  circumstance  tend- 
ing to  show  that  the  entire  community  re- 
garded the  passway  as  free,  if  not  actually 
dedicated,  to  the  use  of  persons  to  whom  It 
famished  the  only  way  of  reaching  the 
Carter   crossing. 

Accepting  the  correctness  of  the  chancel- 


lor's conclusions  of  fact,  we  must  conclude 
that  such  user  of  a  right  of  way  as  appellees 
and  their  vendors  seem  to  have  enjoyed 
creates  the  presumption  of  a  grant.  This 
being  true,  the  burden  was  on  appellants 
to  rebut  this  presiunption  by  proving  that 
the  use  of  the  passway  by  appellees  and 
their  vendors  was  merely  permissive.  O'Dan- 
lel  V.  O'Danlel,  88  Ky.  185,  10  S.  W.  638; 
Bowen  v.  Cooper,  23  Ky.  Law  Bep.  20C5,  66 
S.  W.  801;  Anderson  v.  Southworth,  25  Ky. 
Law  Bep.  776,  76  S.  W.  391;  Cbenault  v. 
Gravltt,  27  Ky.  Law  Rep.  403,  85  S.  W.  184 ; 
Talbott  v.  Thorn,  91  Ky.  417,  16  S.  W.  88; 
Riley  v.  Buchanan,  116  Ky.  625,  76  S.  W. 
527,  63  L.  R.  A.  642 ;  Commonwealth  v.  Ter- 
ry, 27  Ky.  Law  Rep.  684,  86  S.  W.  519;  Bay 
v,  Nally,  28  Ky.  Law  Bep.  421,  89  S.  W.  486. 

As  a  railroad  company,  in  the  performance 
of  its  duties  as  a  common  carrier,  may  re- 
quire the  use  of  its  entire  right  of  way 
(which,  after  all,  is  but  an  easement),  for 
the  laying  of  additional  tracks  or  other  pur- 
poses appertaining  to  its  business,  we  would 
hesitate  to  say  that  it  should  be  compelled 
to  yield  a  passway  over  its  right  of  way, 
upon  the  grounds  of  prescriptire  right  or 
presumed  grant  asserted  by  the  claimant; 
however  long  continued  the  adverse  user,  if 
such  user  had  its  beginning  after  the  rail- 
road company  acquired  its  right  of  way.  But 
no  such  state  of  cases  Is  here  presented,  for 
appellants'  right  of  way  is  100  feet  in  width, 
and  it  was  neither  alleged  In  the  petition, 
or  shown  by  proof,  that  appellees'  use  of  the 
passway  will  prevent  the  construction  of 
additional  tracks  at  that  point,  or  otherwise 
interfere  with  the  operation  of  the  railroad. 
Besides,  according  to  the  weight  of  the  evi- 
dence, the  use  of  the  passway  in  question 
by  appellees  or  their  vendors  appears  to 
have  commenced  and  was  exercised  and 
claimed  as  a  right  adversely  to  and  by  rec- 
ognition of  the  then  owners  of  the  land, 
appellants'  vendors,  before  appellants  acquir- 
ed their  right  of  way,  which  use  on  the  part 
of  appellees  or  their  vendors  continued  with- 
out interruption  until  the  time  of  the  insti- 
tution of  this  action.  Appellants,  in  acquir- 
ing their  right  of  way,  were  therefore  charg- 
ed with  notice  of  appellees'  right  to  the  pass- 
way,  for,  as  said  In  Wright  v.  Willis,  28  Ky. 
Law  Bep.  565,  63  S.  W.  991,  quoted  with  ap- 
proval In  Ray  v.  Nally,  28  Ky.  Law  Rep.  421, 
89  S.  W.  486 :  'The  purchaser  of  land  through 
which  an  old  road  passed  was  charged  with 
notice  of  the  fact  that  the  persons  using  the 
road  claimed  the  use  as  a  matter  of  right, 
as  he  might  have  ascertained  that  fact  by 
Inquiring  of  them,  instead  of  Inquiring  of  the 
vendor,  who  informed  him  that  the  use  was 
merely  permissive." 

It  appears  from  the  evidence  that  the  pass- 
way  over  appellants'  rlgbt  of  way  Is,  and 
has  all  along  been,  a  well-deflned  roadway, 
showing  the  use  and  wear  of  both  vehicles 
and  horses.  It  is,  however,  insisted  for  ai>- 
pellauts  that  more  than  one  change  has  been 
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made  In  the  passway  since  its  use  com- 
menced, and  that  such  changes  negative  ap- 
pellees' claim  of  an  adverse  nse  of  the  pass- 
way.  We  are  unable  to  see  the  force  of  this 
argoment.  The  evidence  fails  to  show  any 
material  change  is  the  passway  since  It  was 
established,  or  that  changes  were  made  with 
the  purpose  of  abandoning  it  as  a  passway. 
The  effect  of  such  changes  In  a  road  or  pass- 
way  is  commented  on  in  the  case  of  Ander- 
son y.  Southworth,  26  Ky.  Law  Rep.  776, 
76  S.  W.  391,  In  the  opinion  of  which  it  is 
Bald:  "It  Is  true  thsit  one  or  two  changes  of 
the  passway  were  made  to  straighten  the 
fences  of  some  of  the  owners  of  the  land,  or 
to  get  it  upon  firmer  and  better  ground;  but 
such  changes  were  made  by  moving  It  only  a 
few  feet,  and  with  no  purpose  of  abandon- 
ing It  as  a  passway."  Ray  v.  Nally,  28  Ky. 
Law  Rep.  421,  89  8.  W.  486.  The  views 
herein  expressed  are  not  in  conflict  with 
the  opinion  in  Thompson  v.  Ix>ul8TUle  tc 
Nashville  Ralh-oad  Ctompany,  110  Ky.  978, 
63  S.  W.  42.  The  quesUon  for  decision  in 
that  case  was  whether  or  not  the  appellant 
Thompson  was  legally  entitled  to  the  use 
of  a  passway  over  the  right  of  way  of  the 
railroad  company.  It  was  held  that  he  was 
not,  because:  (1)  The  railroad  company  ac- 
qnlred  title  to  and  possession  of  the  right  of 
way  over  which  the  passway  was  claimed 
from  the  appellant  Thompson's  ancestors, 
Sylvester  and  Mary  Thompson,  by  proper 
conveyances  without  any  reservation  of  the 
passway;  (2)  these  conveyances  were  made 
prior  to  the  time  the  appellant  acquired  title 
to  his  land  by  Inheritance;  (3)  the  testi- 
mony relied  on  by  appellant  to  establish  his 
right  to  the  passway  affirmatively  showed 
that  no  grant  was  ever  made  him  of  the 
passway,  and  failed  to  show  such  a  continued 
and  adverse  user  thereof  by  him  or  those 
under  whom  he  claimed  as  could  have  ripen- 
ed his  claim  into  a  legal  right  by  prescrip- 
tion; (4)  the  facts  presented  by  the  record 
were  such  as  to  make  it  manifest  that  the 
use  of  such  part  of  the  company's  right  of 
way,  as  would  have  been  included  in  the 
passway  claimed,  was  absolutely  essential  to 
the  operation  of  its  railroad.  Thornton  v. 
Railroad  C!ompany,  19  Ky.  Law  Rep.  96,  39 
8.  W.  694.  The  following  excerpt  from  the 
opinion  summarizes  the  court's  conclusions: 
"To  create  the  presumption  of  a  grant  of  the 
right  of  way,  the  circumstances  attending  Its 
use  must  be  such  as  to  make  it  appear  that 
its  use  was  accompanied  by  a  claim  of  right, 
or  by  such  acts  as  manifest  an  intention  to 
enjoy  It  without  regard  to  the  wishes  of  the 
railroad  company.  The  record  entirely  fails 
to  show  such  evidence  in  this  case,  and  it  is 
highly  improbable  that  such  a  grant  was 
ever  made,  as  it  is  manifest  that  the  entire 
right  of  way  claimed  by  appellee  will  ulti- 
mately become  absolutely  essential  to  It  in 
running  its  road,  and  the  business  of  the 
country  has  rapidly  developed  since  the  road 


was  projected,  and  probably  in  a  very  short 
time  double  w  quadruple  tracks  will  be  nec- 
essary for  the  transportation  of  traffic  over 
Its  line." 

The  pertinency  of  the  last  conclusion  ex- 
pressed in  the  opinion  supra  will  be  better 
understood  when  it  is  suggested  that  it  is 
elsewhere  stated  in  the  opinion  that  the 
right  of  way  of  the  Louisville  &  Nashville 
Railroad  Company  Is  only  66  feet  in  width. 
Moreover,  it  appears  that  the  railroad  com- 
pany made  in  that  case  the  defense  that  the 
granting  of  the  passway  asked  over  its  right 
of  way  would  not  leave  it  at  that  point  a 
sufficiency  of  ground  for  the  proper  opera- 
tion of  its  railroad.  As  before  Indicated,  no 
such  defense  was  or  could  have  been  made 
in  the  case  at  bar.  The  facts  appearing  In 
the  record  would  have  given  it  no  support 
In  other  respects  the  case  supra  is  quite  un- 
like this,  for  here  there  is  evidence  out  of 
which  arises  the  presumption  of  a  grant  of  the 
right  of  appellees  to  the  passway,  as  their 
use  of  It  has  been  attended  by  circumstances 
which  make  it  appear  that  such  use  was  ac- 
companied by  a  claim  of  right,  and  also  by 
acts  sufficient  to  manifest  an  Intention  on 
their  part  to  enjoy  it  without  regard  to  the 
wishes  of  appellants. 

Judgment  affirmed. 


CINCINNATI,  N.  O.  &  T.  P.  RY.  CO.  v. 
SLAUGHTER. 

(Court  of  Appeals  of  Kentucky.    Sept.  26,  1907.1 

Appeal  from  Circuit  Court,  Lincoln  County. 

"Not  to  be  officially  reported." 

Action  by  C.  R.  Slaughter  against  the  Chi- 
clnnati,  New  Orleans  ft  Texas  Pacific  Rail- 
way Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Dismissed. 

John  Galvln  and  J.  W.  Alcorn,  for  appel- 
lant Emmett  Puryear,  M.  C.  Saufiey,  Robt 
Harding,  and  Greene  &  Van  Winkle,  for  ap- 
pellee. 

SETTLE,  J.  The  questions  involved  In 
tbls  case  and  Its  facts  being  identical  with 
those  presented  in  the  case  of  the  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railway  Com- 
pany V.  S.  A.  Slaughter,  104  S.  W.  291,  in 
which  the  appeal  was  this  day  dismissed  for 
want  of  jurisdiction,  and  the  opinion  iu  that 
case  being  conclusive  of  this,  the  appeal  here- 
in is  hereby  dismissed. 


SPAULDING  et  al.  v.  GRUNDY. 
(Court  of  Appeals  of  Kentucky.    Sept  27,  IS07.) 

PABTY      WaIXS  —  LlABlLlTT      OF      AOJOININO 

OwNKB  FOB  Use. 

A  person,  who  uses  a  wail  erected  on  the 
dividing  line  by  the  owner  of  an  adjacent  lot, 
should  pay  a  reasonable  and  fair  price  for  the 
use  thereof  estimated  as  of  the  time  the  user 
takes  place,  even  though  neither  he  nor  his  ven- 
dor was  a  party  to  the  erection  of  the  wall. 
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and  made  no  agreement,  ezpresa  or  implied,  con- 
cerning it. 

[Ed.  Mote.— For  caaes  in  point,  see  Cent.  Dig. 
Tol.  38,  Party  Walls,  {  17J 

Appeal  from  Circuit  Court,  Marlon  County. 

"To  be  officially  reported." 

Action  by  S.  B.  and  O.  0.  Spaulding  against 
A.  J.  Grundy.  From  a  judgment  sustaining 
a  demurrer  to  their  petition  and  dlBmlaslng 
it,  plaintiffs  appeal.  Reversed,  wltli  direc- 
tions to  proceed  in  conformity  with  opinion. 

H.  W.  Rives,  for  appellants.  John  Mc- 
Ohord,  for  appellee. 

CARROLL,  J.  Appellants  are  the  owners 
of  a  lot,  with  a  store  building  thereon,  in  the 
city  of  Lebanon.  Appellee  owns  the  adjoin- 
ing lot.  Both  lots  were  formerly  owned  by 
one  Ben  Spalding,  and  the  parties  to  this 
litigation  acquired  their  respective  lots  by 
yariotis  conveyances.  For  a  considerable 
time,  the  buildings  on  both  lots  extended 
back  the  same  distance  from  Main  street; 
the  dividing  wall  between  them  being  recog- 
nized 88  a  Joint  or  partnership  wall.  After- 
wards, appellants'  vendors  increased  the 
depth  of  4heir  store  building  by  extending 
the  division'  wall  on  the  line  between  the 
lots,  and  erected  a  wall  two  stories  in  height 
above  the  ground.  The  extension  of  the  part- 
nership wall  between  the  two  buildings  was 
made  by  the  appellants'  vendors  at  their  own 
expense,  with  the  expectation,  belief,  and  as- 
surance that,  when  appellee  or  his  vendors 
should  extend  their  building  and  use  the 
wall  erected  by  appellants'  vendors  for  the 
purpose  of  building  on  or  to  it,  they  would 
contribute  their  share  of  the  expense  ot 
erecting  it,  or  pay  to  appellants  oue-half  of 
the  value  of  the  wall  so  taken  and  used  at 
the  time  it  should  be  used.  Appellee  acquir- 
ed title  to  his  lot  in  1881,  and  since  then  at 
various  times  he  has  extended  the  store 
building  on  bis  lot,  until  the  storeroom  now 
reaches  to  the  end  of  the  wall  erected  by 
appellants'  vendors,  and  is  using  and  utiliz- 
ing the  wall  as  the  eastern  wall  of  his  build- 
ing. Appellee  refusing  to  contribute  any- 
thing to  the  expense  of  erecting  the  wall 
made  by  appellants'  vendors,  or  pay  any 
part  of  the  value  of  the  wall  used  by  him, 
they  brought  this  action,  seeking  to  recover 
from  appellee  one-half  the  value  of  the  wall 
erected  by  their  vendors  and  used  by  him. 
To  their  petition  a  demurrer  was  sustained, 
and  Judgment  entered  dismissing  it 

The  statement  of  the  facts  heretofore  made 
is  taken  from  the  petition,  and  for  the  pur- 
poses of  this  appeal  must  be  accepted  as 
true.  There  was  no  written  or  other  agree- 
ment between  any  of  the  parties  concerning 
the  erection  or  use  of  this  partition  wall, 
and  the  point  to  l>e  decided  may  be  thus 
stated:  Will  a  iu>rson,  who  uses  for  his 
own  convenience  and  benefit  an  adjoining 
wall  erwtwl  by  another  person,  be  requir- 
ed to  coutributo  to  the  vendee  of  the  i)er- 
son  ertoting  tl'.e  wall  one-half,  or  his  fair 


proportion  of  the  cost  thereof?  The  center 
of  the  wall  erected  by  appellants'  vendora 
was  the  dividing  line  between  their  lot  and 
the  adjoining  lot,  now  owned  \>y  appellee, 
and  lit  may  be  conceded  that,  at  any  time 
before  appellee  took  possession  of  the  wall 
or  commenced  to  use  it  as  a  i>arty  or  part- 
nership wall,  it  might  have  been  removed  by 
the  persons  who  erected  it  or  their  vendees. 
Appellants,  under  the  conveyances,  became 
entitled  to  all  the  rights  in  the  wall  that  their 
vendors  had;  in  other  words,  their  status 
was  the  same  as  if  the  wall  bad  been  erected 
by  them.  Accurately,  the  question,  narrow- 
<>d  down,  resolves  Itself  into  this:  If  A.- 
erects  a  wall,  the  center  line  of  which  Is 
the  dividing  line  between  his  property  and 
that  of  B.'s,  and  afterwards  B.  uses  the 
wall  without  any  agreement  or  arrangement, 
written  or  otherwise,  to  contribute  to  the 
expense  of  erecting  the  wall,  will  the  mere 
fact  that  B.  is  using  it  as  one  of  the  walls 
of  the  building  erected  by  him  entitle  A.  to 
recover  from  B.  his  proportionate  cost  of  the 
wall? 

When  api)ellee  built  up  to  this  wall,  and 
used  it  as  one  of  the  exterior  walls  of  his 
building,  appropriating  to  himself  the  use 
of  the  wall,  and  enjoying  the  beneBts  of  the 
labor  and  money  expended  by  the  persons 
who  erected  It,  It  would  seem  fair  and  just 
that  he  should  be  required  to  contribute  to- 
ward the  cost  thereof.  Numerous  questions 
concerning  party  walls  have  come  before 
the  courts,  and  in  many  material  particulars 
there  is  wide  conflict  and  difference  In  the 
opinions  concerning  the  rlKhts  and  liabilities 
of  the  persons  who  erect  the  walls  and  those 
who  use  them.  Generally,  party  walls  are 
erected  under  an  agreement  as  to  their  use, 
and  in  many  states  are  regulated  by  statute, 
and  often  an  issue  has  arisen  as  to  whether 
these  agreements  are  personal  to  the  parties 
or  covenants  running  with  the  land  and  en- 
forclble  by  and  against  remote  vendees  of 
the  persons  who  made  the  agreement  at  the 
time  the  wall  was  built.  There  was  no 
privity  of  contract  respecting  this  wall  be- 
tween appellants  and  appellee;  nor  can  it 
fairly  be  said  that  appellee  had  any  connec- 
tion with  the  "expectation,  assurance,  and 
belief"  existing  in  the  mind  of  appellants' 
remote  vendor  when  he  erected  this  wall. 
But,  back  of  this,  there  stands  out  in  sup- 
port of  appellants'  claim  the  substantial  fact 
that  appellee  has  appropriated  to  his  own 
use  a  part  of  this  party  wall  erected  by  ap- 
pellants' vendors,  without  having  paid  any- 
thing therefor.  So  that,  aside  from  any  of 
the  distinctions  that  Involve  the  law  of  party 
walls  in  obscurity  and  doubt,  there  remains 
the  proposition  strongly  put  in  behalf  of  ap- 
pellants that  Justice  and  fair  dealing  demand 
that  appellee  should  contribute  towards  the 
payment  of  a  wail  that  he  has  used  to  his 
advantage  and  benefit.  Indeed,  it  might  with 
propriety  be  said  that  the  question  here  in- 
volved partakes  more  of  the  nature  of  a  suit 
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tor  contrll)ntloii  tban  one  inToIving  the  doc- 
trine of  party  walls.  Placing  the  case  upon 
this  gronnd  simpllfles  very  much  the  ques- 
tion to  be  disponed  of.  We  need  not  Inquire 
Into  the  law  concerning  covenants  running 
with  the  land,  as  It  bears  upon  the  question 
of  party  walls;  nor  Is  It  necessary  to  at- 
tempt to  reconcile  the  conflicting  decisions 
touching  the  rights  of  remote  vendees  In  re- 
spect to  them.  There  Is  authority  founded 
in  reason  and  Justice  that  requires  a  person 
who  uses  a  party  wall,  In  the  absence  of  any 
agreement  or  contract,  to  contribute  his  fair 
porportlon  of  the  cost  thereof  to  the  person 
erecting  the  wall,  or,  to  put  it  in  another  and 
perhaps  a  better  way,  to  pay  a  reasonable 
price  for  the  use  of  the  wall. 

One  of  the  earliest  cases  in  support  of  this 
doctrine  is  Campbell  v.  Mesier,  4  Johns.  Ch. 
835,  8  Am.  Dec.  570,  where  Chancellor  Kent, 
writing,  held  that  where  one  owner  rebuilt  a 
party  wall  that  was  used  by  the  adjacent 
owner,  the  latter  might  be  requited  to  contrib- 
nte  to  the  expense  of  Its  erection,  saying. 
"I  have  not  found  any  adjudged  case  in  point, 
but  it  appears  to  me  that  this  case  falls  with- 
in the  reasonable  and  equitable  doctrine  of 
contribution,  which  exists  In  the  common 
law,  and  is  bottomed  and  fixed  on  general 
principles  of  Justice."  Looking  in  the  same 
direction  is  Day  v.  Caton,  119  Mass.  513,  20 
Am.  Rep.  347,  where  the  court  held  that,  al- 
tboa&b  a  promise  to  pay  for  a  party  wall 
would  not  be  implied  from  the  fact  that  the 
builder,  with  the  knowledge  of  the  adjacent 
owner,  erected  the  wall,  yet  such  promise 
might  be  Inferred  from  the  fact  that  the 
person  erecting  the  wall  undertooli  and  com- 
pleted it  with  the  expectation  that  the  ad- 
jacent owner  would  pay  for  it.  In  Sanders 
V.  Martin,  2  Lea  (Tenn.)  213,  31  Am.  Rep. 
588,  the  facts  were  very  similar  to  those 
here  presented.  Sanders  and  Martin  owned 
adjoining  lots  in  the  city  of  Memphis,  sep- 
arated by  a  party  wall.  The  houses  were  two 
stories  high  without  any  cellar.  Sanders 
erected  a  three-story  brick  house  on  his  lot, 
and  used  the  party  wall,  raising  it  one  story 
higher.  He  also,  with  the  consent  of  Martin, 
made  a  cellar,  which  necessitated  underpin- 
ning the  party  wall  by  a  wall  of  the  same 
thickness,  one  half  on  bis  lot  and  the  other 
half  on  the  lot  of  Martin.  Sanders  expected 
that,  when  Martin  came  to  use  the  cellar  and 
raise  bis  house  higher,  be  would  contribute 
one-half  the  actual  cost  of  these  improve- 
ments. Afterwards  Martin  erected  a  build- 
ing on  bis  lot,  using  In  its  construction  the 
wall  erected  by  Banders.  Thereupon  San- 
ders brought  an  action  for  contribution 
against  Martin.  In  the  opinion,  the  court 
said:  "The  common  law  is  singularly  ob- 
scnre  on  this  subject,  and  the  decisions  few, 
conflicting,  and  unsatisfactory.  It  seems  cer- 
tain that  the  common  law  does  not  recognize 
tbe  right  of  the  owner  of  laud  to  compel  the 
owner  of  an  adjoining  lot  to  build  a  party 
wall;    nor  can   either  demand  contribution 


from  the  other  for  a  wall  erected  in  whole  or 
in  part  on  the  land  of  such  other  person,  nor 
for  any  incidental  benefit  the  latter  may  de- 
rive from  a  wall  erected  entirely  <m  the  land 
of  the  builder.  Tbe  authorities  stop  short  of 
the  case  before  us,  and  that  is,  whether,  after 
the  wall  hag  been  underpinned  and  raised  in 
height  by  one  for  his  own  convenience,  he 
can  claim  contribution  from  the  co-owner 
when  the  latter  actually  uses  these  additions. 
In  the  forum  of  conscience  the  answer  would 
at  once  be  that  the  latter  ought  to  pay  the 
former  for  the  benefit  received  by  his  labor 
and  expenditure.  The  argument  of  the  learn- 
ed counsel  for  the  defendants  Is  that  this 
court  is  governed  by  the  law,  not  by  principles 
of  abstract  right ;  that  the  defendant  Martin 
is  not  entitled  to  treat  any  erection  made  by 
a  third  party  on  his  own  land  as  his  own^ 
and,  in  fine,  that  the  client  stands  upon  the 
letter  of  the  law,  and  claims  all  he  can  get 
If  one  owner  can  rebuild  a  party  wall,  which 
has  become  dangerous,  and  compel  contribu- 
tion, it  Is  clearly  upon  the  equitable  and  mor- 
al principle  that  the  expenditure  is  for  the 
benefit  of  both,  and  that  the  right  of  ease- 
ment is  a  sufiBclent  basis  upon  which  to  justi- 
fy Interference  and  raise  an  implied  contract 
The  same  basis  exists  where  a  wall  is  added 
to  and  actually  used.  If  both  of  these  par- 
ties had  dug  their  cellars  and  added  addition- 
al stories  to  their  houses  at  the  same  time, 
although  only  one  of  them  built  tbe  addition 
to  the  party  wall,  a  promise  by  the  other  to 
pay  for  the  moiety  of  the  wall  would  be  Im- 
plied. Is  there  any  reason  in  law  why  the 
same  Implied  promise  would  not  arise  where, 
after  the  addition  bad  been  made  by  one,  tbe 
wall  was  used  by  the  other?  The  relation  of 
the  parties  created  by  the  Joint  easement  in 
the  new  wall  would  seem  to  be  as  efficient  In 
the  case  of  an  addition  to  the  wail  as  In  the 
case  of  rebuilding  tbe  same  walL  Upon  tbe 
case  made  in  the  bill,  if  established  by  the 
testimony,  the  complainant  is  entitled  to  re- 
lief. Tbe  measure  of  relief,  however.  Is  not 
tbe  cost  of  the  additions  to  the  wall,  but  the 
moiety  of  the  value  of  the  additions  at  the 
time  they  were  actually  used  by  the  defend- 
ants. They  might  never  have  been  used.  In 
which  case  no  contribution  whatever  could 
be  had.  They  might  have  been  erected  when 
the  work  was  for  some  reason  exceptionally 
costly,  and  used  when  the  wall  could  have 
been  done  at  half  price,  or  when  the  wall  it- 
self had  become  dilapidated  by  time.  Martin 
cannot  be  called  upon  to  pay  more  than  half 
the  value  of  the  wall  when  used."  In  Will- 
ford  V.  Gerhard,  22  Ky.  Law  Rep.  203,  56  S. 
W.  41C,  the  court  quoted  with  approval  Camp- 
bell V.  Mesier,  and  Sanders  v.  Martin,  and 
upheld  the  doctrine  of  contribution  In  cases 
of  party  walls. 

The  conclusion  we  hare  reached  Is  not  free 
from  doubt,  and  Is  contrary  to  tbe  views 
held  by  a  respectable  number  of  courts ;  but 
we  are  of  the  opinion  that  a  person  who  uses 
a  wall  erected  on  the  dividing  line  by  the 
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owner  of  the  adjacent  lot  should  pay  a  rea- 
sonable and  fair  price  for  the  use  thereof,  es- 
timated as  of  the  time  when  the  user  talces 
t)lace.  And  this,  although  neither  he  nor  his 
vendor  was  a  party  to  the  erection  of  the 
wall,  and  made  no  agreement,  express  or  Im- 
plied, concerning  it. 

The  judgment  is  reversed,  with  directions 
to  proceed  In  conformity  with  this  opinion. 


GATE  ▼.  6ANTEB  et  aL 
(Court  of  Appeals  of  Kentucky.    Sept  28, 1907.) 

DOWEB— HOUESTKAD— UlOUTS   OF  CHILDRBN. 

Under  the  statute,  a  widow  is  entitled  to 
the  use  of  the  homestead  so  long  as  she  occupies 
It,  and  her  adult  child  has  no  right  of  joint  oc- 
cupancy with  her.  Ky.  St.  1903,  S  2132,  pro- 
vides that,  after  the  death  of  either  husband  or 
wife,  the_  survivor  shall  have  an  estate  for  life 
in  one-third  of  the  real  estate  of  which  decedent 
was  seised  in  fee  during  coverture.  Held,  that 
an  adult  child  has  not  such  an  interest  in  the 
homestead  occupied  by  his  widowed  mother  as 
entitles  his  widow  to  dower,  where  he  dies  be- 
fore his  mother. 

[Ed.  Kote.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Dower,  K  36,  65.] 

Appeal  from  Circuit  Court,  Barren  County. 

"Not  to  be  officially  reported." 

Action  by  Cleo  Cate  against  H.  C.  Oanter 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.    AfSrmed. 

Duff  &  Hutcherson,  for  appellant  Balrd 
&  Blchardson,  for  appellees. 

OABBOLIi,  J.  Appellant,  as  the  widow  of 
Ed  Oanter,  ^sought  in  this  action  to  recover 
dower  in  certain  real  estate  in  which  her  hus- 
band had  an  interest  The  father  of  Ed 
Ganter  died  many  years  ago,  leaving  surviv- 
ing him  his  widow  and  several  children.  He 
died  the  owner  of  real  estate  worth  less  than 
$1,000,  and  this  was  occupied  by  his  widow 
as  a  homestead  until  her  death  in  1895.  Ed 
Ganter,  who  was  an  infant  at  the  time  of 
his  father's  death  in  1868,  died  in  1893,  about 
two  years  before  the  death  of  his  mother. 
At  the  time  of  his  death,  appellant  was  bis 
wife.  The  question  to  be  disposed  of  is: 
Has  an  adult  child  such  an  Interest  in  the 
homestead,  occupied  by  his  widowed  mother, 
as  will  entitle  his  widow  to  dower  when  he 
dies  before  his  mother? 

Under  the  statute,  the  widow  was  entitled 
to  the  use  of  the  homestead  so  long  as  she 
occupied  the  same,  and  Ed  Ganter,  at  the 
time  of  his  marriage  and  death  being  over 
the  age  of  21  years,  was  not  entitled  to  a 
Joint  occupancy  with  his  mother,  nor  to  the 
use  or  possession  of  any  part  of  the  home- 
stead In  opposition  to  her  desires.  As  to 
him.  she  was  entitled  to  the  exclusive  and 
undisturbed  occupancy  and  possession.  The 
General  Statutes,  w^hlch  were  in  force  at  the 
time  Ed  Ganter  died,  was  the  same  in  re- 
spect to  the  matter  under  consideration  as 


Ky.  St  1903,  i  2132,  which  proyldes  that: 
"After  the  death  of  either  the  husband  or 
wife,  the  survivor  shall  have  an  estate  for 
his  or  her  life  in  one-third  of  all  the  real 
estate  of  which  he  or  she  or  any  one  for  his 
or  her  use  was  seized  of  an  estate  in  fee 
simple  during  the  coverture."  This  statute 
has  been  construed  by  this  court  In  a  num- 
ber of  cases,  and  It  has  been  uniformly  held 
there  must  be  an  actual  seisin  or  a  right  to 
an  actual  seisin  by  the  husband  during  cover- 
ture to  entitle  his  widow  to  dower.  Thus,  in 
Butler  T.  Cheatham,  8  Bush  (Ky.)  594,  Ed- 
ward Cheatham  devised  to  bis  son  William 
Cheatham  a  tract  of  land,  providing  In  the 
will  that  the  widow  of  the  testator  should 
bold  and  enjoy  the  same  during  her  life. 
William  Cheatham  died  before  his  mother, 
leaving  a  widow,  who  asserted  dower  in  the 
land  after  the  death  of  the  mother.  In  dis- 
posing of  the  case  adversely  to  the  widow, 
the  court  said:  "It  does  not  appear  that 
William  Cheatham  was  at  the  time  seised  of 
the  land  devised  by  his  father  to  him.  His 
mother  was  entitled  to  a  life  estate  in  such 
land,  and,  as  she  survived  him,  his  right  to 
the  possession  did  not  accrue  during  the 
coverture.  By  the  common  law,  the  wife 
was  not  entitled  to  dower  unless  the  estate 
held  by  the  husband  was  one  of  inheritance, 
an  entire  estate,  and  one  of  which  he  might 
have  corporal  seisin  or  a  right  to  such  seisin 
during  coverture.  The  Virginia  statute, 
which  was  continued  In  force  In  this  state, 
was  but  declaratory  of  this  common-law  rule, 
and  in  our  opinion  the  section  of  the  Revised 
Statutes  heretofore  quoted  does  not  change 
tills  rule,  in  so  far  as  it  requires  an  actual 
seisin  or  the  right  to  an  actual  seisin  of  lands 
by  the  husband  during  the  coverture  to  en- 
title the  widow  to  dower.  It  follows  there- 
fore that  the  appellee  is  not  entitled  to  be 
endowed  out  of  the  lancjs  devised  to  her  hus- 
band by  his  father,  Edward  Cheatham." 

It  may  be  remarked  In  passing  that  the 
Revised  Statutes  mentioned  in  this  opinion 
contained  the  same  provision  respecting  dow- 
er as  did  the  General  Statutes  and  the  pres- 
ent Kentucky  Statutes.  The  Butler  Case 
was  followed  and  approved  in  Carter  v.  Mc- 
Daniel,  94  Ky.  504,  23  S.  W.  507,  and  the 
principle  declared  may  be  regarded  as  the 
settled  law  in  this  state.  Applying  the  rule 
to  the  facts  of  this  case,  we  see  no  escape 
from  the  conclusion  that  the  widow  was  not 
entitled  to  dower,  as  at  no  time  during  their 
marriage  did  her  husband  have  either  the 
possession  or  the  right  to  the  possession  of 
the  laud  occupied  by  his  motlier  as  a  home- 
stead. Subject  to  his  mother's  right  of 
occupancy,  he  owned  an  interest  in  the  land ; 
but,  not  having  the  possession  or  right  to 
possession,  this  fact  was  not  such  seisin  as 
entitled  his  widow  to  dower. 

Wherefore  the  Judgment  is  affirmed. 
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MODERN  WOODMEN  OF  AMERICA  r. 

ANGLE  et  al. 

(St  Loois  Court  of  Appeals.    Missouri.    June 

25,  1907.) 
1-  New  Tbiai/— Oboeb— What  Constitutes. 

In  a  suit  for  cancellation  of  a  benefit  cer- 
tiOcate.  the  court,  at  the  same  term,  in  response 
to  plaintiff's  motion  to  set  aside  the  verdict, 
and  for  a  new  trial,  after  judgment  for  defend- 
ant, filed  an  order  that  the  motion  was  sustained 
"to  the  following  extent,"  that  the  decree  dis- 
missing plaintiS'B  bill  and  the  court's  general 
finding  for  defendants  should  be  set  aside,  and 
that  plaintiff  assumed  the  risk  insured  against, 
and  then  found  that  insured  in  his  application 
did  not  make  true  answers  as  to  his  physical 
condition,  and  decreed  the  cancellation  of  the 
certificate.  Held,  that  such  order  did  not  grant 
a  new  trial,  but  waa  merely  a  correction  of  an 
erroneons  judgment,  which  the  court  had  plen- 
ary power  to  make  at  the  same  term. 

2.  Witnesses  —  Physicians  —  Disqualifi- 
cation— Waiveb. 

Where  insured  signed  an  application  for 
benefit  insurance,  in  which  he  expressly  waived 
for  himself  and  his  beneficiaries  the  benefit  of 
all  laws  disqualifying  any  physician  from  testi- 
fying concerning  any  information  obtained  in  a 
profes!«ional  capacity,  neither  insured  nor  his 
beneficiary  could  object  to  the  testimony  of  a 
physician  whom  insured  had  consulted  profes- 
sionally as  to  his  examination,  for  the  pur- 
poBe  of  showing  misstatements  in  insured's  ap- 
plication for  insurance,  which  would  be  other- 
wise privileged,  as  provided  by  Rev.  St.  1809,  { 
4Co9  [Ann.  St.  1906,  p.  2539]. 

3.  Canceliation  of  Instrttubnts— Flkaoinq 
AND  Proof. 

In  a  suit  to  cancel  a  benefit  certificate  for 
alleged  misstatements  in  an  application  concern- 
ing insured's  previous  health,  it  was  not  neces- 
sary for  complainant  to  plead  a  waiver  in  the 
appliontion  of  insured's  right  to  object  to  the 
testimony  of  ]>by8icianB  he  had  consulted  con- 
cerning his  prior  physical  condition  to  entitle 
him  to  avail  himself  of  such  waiver, 

4.  Instibance— Estoppel  of  Insubeb. 

Where  C,  who  was  insured's  family  physi- 
dan,  was  also  insurer's  medical  examiner  when 
he  examined  insured  for  insurance,  and  was 
authorized  to  determine  the  materiality  of  the 
answers  made  to  the  questions  propounded  in 
the  application,  and  in  making  suoi  examination 
C  wrote  such  answers  as  he  deemed  material, 
without  insured's  knowledge,  insured  having 
signed  the  application  without  reading  it,  the 
insurer  was  estopped  ftom  asserting  the  falsity 
of  the  answers  so  written  as  a  breach  of  war- 
ranties contained  in  the  application.  In  so  far 
as  C.  possessed  the  facts  as  to  the  matters  con- 
cerning which  he  attempted  to  answer. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol  28,  Insurance,  }  1866.] 

5.  Saios— Condition    Pbecedbnt— Tbtjthfcl- 
NE8S  of  Answers. 

An  application  for  a  benefit  certificate  re- 
qnested  insured  to  answer  whether  within  seven 
years  he  bad  consulted  a  physician  as  to  per- 
sonal ailment,  and,  if  so,  to  give  dates,  ailment, 
duration  of  attack,  physicians'  names  and  ad- 
dresses, and  whether  the  recovery  was  complete. 
The  application  provided  that  the  answers  should 
be  treated  as  warranties,  and  the  certificate 
made  the  appli^ition  a  part  thereof,  and  provid- 
ed that  the  same  should  be  void  if  the  answers 
were  not  true.  Held,  that  the  truthfulness  of 
the  answer  to  snch  question  was  a  condition 
precedent  to  the  enforcement  of  the  contract,  so 
that,  insured  having  omitted  to  disclose  that  he 
had  consulted  a  certain  physician  for  hemor- 
rhages 60  days  before  the  application,  it  avoided 
the  certificate. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  28,  Insurance,  |  186S.] 


6.  Evidence  —  Pabol  Evidence  — Insur&ncb 
Policy. 

Notwithstanding  the  rule  that  parol  evi- 
dence is  inadmissible  to  vary  a  written  contract, 
insured  may  show  by  parol  that  the  answers 
to  the  questions  in  his  application  for  insurance 
were  not  written  by  him,  and  that  he  did  not 
actually  know  the  contents  of  the  application 
when  he  signed  it 

7.  Insurance  —  Application  —  Wabbahties 
— Estoppel. 

Insured  signed  an  application  prepared  by 
insurer's  medical  examiner,  who  was  also  in- 
sured's family  physician,  without  reading  it 
The  application  contained  misstatements  con- 
cerning msured's  physical  condition,  and  did  not 
disclose  his  treatment  by  a  certain  physician. 
The  application  made  the  statements  warranties, 
and  the  certificate,  when  issued,  recited  that  it 
was  issued  in  consideration  of  the  warranties 
and  agreements  contalhed  in  the  certificate  and 
application,  and  that  insured  warranted  the  lit- 
eral truth  of  every  part  of  the  application.  The 
certificate  also  contained  a  provision  which  in- 
sured was  required  to  sign,  attesting  the  same 
and  agreeing  to  all  the  conditions  therein  con- 
tained. Held,  that  inasmuch  as  the  defendant 
insured  signed  the  application,  which  application 
was  attached  to  and  made  a  part  of  the  certifi- 
cate of  insurance,  and  afterwards  signed,  accept- 
ed, and  retained  for  a  considerable  length  of 
time  the  certificate,  with  a  copy  of  the  applica- 
tion annexed  thereto,  he  was  charged  with  notice 
of  the  untrue  answers  in  the  application  and 
estopped  to  deny  the  same^ 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  I  2G2.] 

8.  Cancellation  of  Instruments— Insurance 
Cebtifioate— Tender  of  Premiums. 

In  a  suit  to  cancel  an  insurance  certificate 
for  breach  of  warranty  in  the  application,  it 
was  not  necessary  that  complainant  should  de- 
posit in  court  for  defendants'  benefit  the  amount 
of  assessments  paid,  with  interest ;  the  court  be- 
ing authorized  to  require  such  payment  as  a 
condition  to  a  decree  of  cancellation  under  com- 
plainant's prayer  for  general  relief. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  8,  Cancellation  of  Instruments,  {  33.] 

9.  Same  —  Insurance  —  Certificate  —  Can- 
cellation—Repayment OF  Premiums— In- 
terest. 

In  a  suit  for  the  cancellation  of  a  benefit 
certificate  for  breach  of  warranty  in  an  appli- 
cation, defendants  were  not  only  entitled  to  re- 
payment of  the  premiums  paid  on  the  certifi- 
cate, but  were  also  entitled  to  interest  thereon 
at  6  per  cent. 

[E>1.  Note.— For  cases  in  point  see  Cent.  Dig 
vol.  8,  Cancellation  of  Instruments,  {{  119,  120.} 

Appeal  from  Louisiana  Court  of  Common 
Plens;   David  H.  Eby,  Judge. 

Suit  by  Modern  W^oodnien  of  America 
against  Henry  Clay  Angle,  deceased,  and  an- 
other, revived  after  his  death  In  the  name  of 
Amanda  Angle,  as  executrix  of  his  estnte. 
From  a  Judgment  for  plalntitt,  defendants 
appeal.    Affirmed. 

Matson  &  May,  for  appellants.  B.  D. 
Smith,  R.  M.  Tunnell,  and  E.  E.  Campbell, 
for  respondent 

NORTONI,  J.  This  suit  is  in  equity,  and 
seeks  the  cancellation  of  a  benefit  certificate 
issued  by  the  plaintilT  fraternal  society  to 
the  Insured  defendant,  and  payable  In  event 
of  bis  prior  death  to  the  other  defendants, 
who  are  the  wife  and  daughter  of  the  Insur- 
ed. It  appears  the  insured  defendant  has  de- 
parted this  life  since  the  appeal  was  perfect- 
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ed,  bis  death  bas  been  suggested  In  tbis  court, 
and  the  case  nowstands  revived  la  the  name 
of  Amanda  Angle,  bis  widow  and  administra- 
trix. 

It  is  alleged  In  the  bill,  in  substance,  that 
the  insured  defendant  procured  the  Insurance 
by  means  of  several  false  and  untrue  answers 
to  questions  propounded  to  blm  by  the  med- 
ical examiner;  that  such  answers  were  and 
are  warranties  on  bis  part.  Wherefore  the 
plaintiff  society  prays  the  certificate  Induced 
by  and  issued  In  reliance  upon  the  truth  of 
such  statements  be  canceled  and  set  aside 
for  breach  of  the  warranties  contained  In 
such  untrue  answers,  etc.  The  evidence  on 
the  part  of  plaintiff  tended  to  prove  that  on 
August  31,  1902,  the  insured  defendant,  H. 
O.  Angle,  executed  his  application  to  the 
plaintiff  society  for  membersblp  therein  and 
$2,000  insiu-auce,  payable.  In  event  of  his 
prior  death,  to  his  wife,  Amanda  Angle,  and 
his  daughter,  Myrtle  Angle,  $1,000  to  each. 
On  the  showing  made  In  the  application,  Mr. 
Angle  was  accepted  as  a  proper  subject  of 
insurance,  and  on  September  22d  the.  certifi- 
cate of  insurance  for  $2,000  was  Issued  to 
blm,  and  he  was  duly  adopted  by  the  local 
camp  as  a  member  of  the  order.  In  order  to 
obtain  the  issuance  of  the  certificate  men- 
tioned, it  was  essential  for  the  Insured  to  un- 
dergo a  medical  examination  by  the  camp 
physician  of  the  order,  ond  to  give  satisfac- 
tory answers  to  the  following  questions  con- 
tained in  the  application.  Such  application,  by 
Its  terms  and  the  terras  of  the  certificate,  was 
made  a  part  of  the  contract  of  Insurance.  The 
questions  and  answers  referred  to,  as  they 
appear  In  the  application,  are  as  follows: 

"Q.  15.  Are  you  now  of  sound  body,  mind, 
and  health,  and  free  from  disease  or  Injury ; 
of  good  moral  character  and  exemplary  hab- 
its?   A.  Yes." 

"Q.  23  (a)  Have  you,  within  the  last  seven 
years,  been  treated  by  or  consulted  any  phy- 
sician or  pliysicians  in  regard  to  per.«!onal  ail- 
ment? A.  Yes.  (b)  If  so,  give  dates,  ail- 
ment, duration  of  attaclc  and  pliysician's 
or  physipians'  name  and  address?  A.  Lu 
grippe,  three  months,  one  week,  Dr.  Crewd- 
son,  mild  attaclf.  (c)  Was  recovery  com- 
plete?   A.  Yes." 

"Q.  33.  Have  you  ever  had  any  disease  of  the 
following  named  organs,  or  any  of  the  follow- 
ing named  diseases  or  symptoms?  Consump- 
tion? A.  No.  Spitting  blood  or  other  hemor- 
rhages? .4..  No.  Bronchitis?  A.  No.  Habit- 
ual coughing?    A.  No.     Lungs?    A.  No." 

The  insured  resided  with  his  family  at 
Louisiana,  Mo.  He  was,  and  had  been  for  a 
number  of  years,  foreman  of  bridfte  carpen- 
ters for  the  C.  &  A.  Railway  (Company,  and 
during  the  months  of  June,  July,  August,  and 
Septemlier,  ]9()2,  was  pursuing  his  occupa- 
tion on  the  O.  &  A.  Railway  bridge  over  the 
Vermillion  i-lver  near  Pontiac,  III.  Between 
30  and  60  days  prior  to  applying  for  this  cer- 
tificate, he  had  a  hemorrhage  while  at  work 
on  the  bridiro  mentioned.  T\\o  facts  with  re- 
spect to  this  matter  are  substantially  as  fol- 


lows: Dr.  Pearson  of  Pontiac,  111.,  testified 
that  the  Insured  called  on  him  with  respect 
to  the  matter,  and  Informed  him  be  had  had 
a  hemorrhage  from  the  lung  on  that  day, 
that  he  had  been  having  night  sweats  and  a 
cough,  and  upon  examination  be  found  him 
then  to  have  a  hectic  appearance,  elevated 
temperature,  dullness  over  both  lungs,  etc., 
and  was  suffering  with  pulmonary  tuberculo- 
sis; that  he  advised  him  thereof,  and  to  go 
to  New  Mexico.  One  McAllister  gave  evi- 
dence that  about  this  time,  ]u8t  prior  to  bis 
taking  the  insurance,  he  met  the  Insured  on 
the  street  in  Louisiana,  and,  upon  asking 
why  he  was  at  home,  the  insured  stated  that 
be  had  had  five  hemorrhages  the  week  before 
and  almost  died.  A  workman,  who  occupied 
the  same  car  at  nights  with  the  insured  for 
sleeping  purposes,  testified  that  about  that 
time  the  insured  had  a  troublesome  cough 
which  annoyed  the  others  sleeping  therein, 
and  that  he  would  raise  phlegm  and  some 
blood  thereby.  Another  fellow  workman  tes- 
tified that  the  Insured  showed  blm  some 
blood  on  his  hand  on  the  day  mentioned  while 
working  on  the  bridge.  He  did  not  say,  how- 
ever  that  the  Insured  spit  this  blood,  but  the 
Inference  Is  it  was  the  result  of  the  hemor- 
rhage mentioned.  There  was  evidence  also 
tending  to  prove  that  Dr.  Crewdson,  his  fam- 
ily physician,  treated  him  for  bronchitis 
about  this  time.  It  also  appears  tbat  the  in- 
sured spent  the  three  winters  succeeding  the 
issuance  of  the  certificate  in  New  Mexico, 
Texas,  and  Colorado,  on  account  of  the  fa- 
vorable climate. 

On  the  part  of  defendant  the  evidence 
tended  to  controvert  the  principal  facts  above 
stated.  The  insured  admitted  having  the 
hemorrhage  mentioned  by  Dr.  Pearson  while 
working  In  Illinois,  and  admitted  calling  up- 
on and  consulting  him  thereabout,  and  said 
Dr.  Pearson  prescribed  for  blm.  giving  him 
a  phial  of  medicine,  and  advised  him  to  go 
to  New  Mexico  to  take  a  rest.  He  denied  the 
hemorrhage  was  from  the  lungs,  however, 
and  denied  that  he  had  stated  to  Dr.  Pearson 
that  he  was  having  night  sweats:  denied  hav- 
ing any  cough  other  than  a  slight  cold,  etc 
He  said  tbat  in  raising  a  heavy  timber  on 
the  bridge,  on  that  occasion,  he  bad  strained 
himself,  and  the  hemorrhage  was  the  result 
of  this  strain;  that  he  had  no  lung  trouble, 
and,  although  he  had  been  spending  the  three 
past  winters  In  a  climate  regarded  most  fa- 
vorable to  consumptives.  It  was  not  because  of 
lung  trouble,  but  because  of  his  18  years' 
continuous  service  on  the  railroad  without 
rest.  His  system  was  run  down,  and  be  need- 
ed a  rest.  He  denied  saying  to  McAllister 
that  he  had  had  five  hemorrhages  and  almost 
died;  Insisted  that  he  bad  never  been  sick 
a  day  in  15  years,  except  the  slight  attack 
of  la  grippe  mentioned  in  the  application  and 
the  alleged  strain  which  caused  the  hemor- 
rhage mentioned.  Of  the  latter  he  said,  after 
having  consulted  Dr.  Pearson  in  Illinois,  he 
returned  to  lyonislana.  and  his  wife  called 
in  Dr.  Crewdson,  aud  he  Informed  the  doctor 
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of  the  strain,  and  bow  It  occurred,  and  also 
that  he  had  spit  some  blood  at  the  time.  Dr. 
Grewdaon,  after  an  examination,  announced 
there  was  nothing  serious  the  matter  with 
him,  prescribed  some  medicine,  and  departed. 
The  insured  returned  to  his  worlc  the  fol- 
lowing day.  Other  witnesses  for  the  defense 
gave  evidence  that  he  was  a  strong  and 
healthy  man  and  had  nerer  l>een  sick  other 
than  as  mentioned  by  him. 

The  defense  to  the  action  set  up  in  the  an- 
swer, first,  that  Dr.  Orewdson,  the  camp 
physician,  conducted  the  examination  and 
wrote  all  the  answers  to  the  questions,  and 
recommended  his  adoption,  with  the  full 
knowledge  of  his  condition  of  health  and  of 
the  facts  abore  stated,  and,  inasmuch  as  Dr. 
Crewdson  was  the  agent  of  the  society,  it 
thereby  Waived  the  requirements  of  the 
several  warranties  mentioned,  etc.  The  an- 
swer further  avers,  however,  that,  at  the 
time  of  making  the  application,  the  insured 
believed  that  the  answers  were  true,  and 
that  he  was  further  assured  of  their  truth  by 
Dr.  Crewdson.  The  evidence  with  respect  to 
these  matters  shows  quite  conclusively  th.it 
Dr.  Crewdson  had  knowledge  of  Insured's 
condition  of  health  at  the  time,  and  an  ad- 
mission by  the  doctor  contained  In  a  letter- 
in  evidence  shows  that  he  had  treated  the  in- 
sured a  short  time  before  for  a  -slight  attack 
of  bronchitis.  The  admissions  of  both  Dr. 
Crewdson  and  the  insured  are  to  the  effect 
that  Dr.  Crewdson  had  treated  him  also  for 
la  grippe,  as  mentioned  in  the  application,  and 
the  insured  had  Informed  the  doctor  of  the 
hemorrhage  mentioned.  This  evidence  does 
not  go  to  the  extent,  however,  of  showing 
that  Dr.  Crewdson  had  any  knowledge  of  the 
insured  having  consulted  Dr.  Pearson  or 
any  physician  other  than  himself  within  seven 
years  prior  thereto,  as  contemplated  in  ques- 
tion 23  above  set  out.  Dr.  Crewdson  does  not 
admit  that  he  knew  of  this  consultation  with 
Dr.  Pearson,  and  the  insured  said  he  did  not 
think  he  bad  informed  the  doctor  of  this 
fact,  Willie  Mrs.  Angle  says  she  thinks  her 
husband  had  communicated  this  fact  to  Dr. 
Crewdson,  but  was  not  positive  about  it  It 
appears  that  Dr.  Crewdson  was  the  family 
physician  of  the  insured,  and  had  been  for 
many  years.  The  insured  himself  bad  en- 
Joyed  good  health  prior  to  the  times  m«i- 
ti<med,  and  all  of  the  services,  except  as 
herein  indicated,  bad  been  rendered  by  Dr. 
Crewdson  to  other  members  of  his  family. 
Dr.  Crewdson  was  also,  as  said  t>efore,  camp 
physician  for  the  plaintiff  society,  and,  as 
Bucb,  its  agent,  and  from  the  testimony  of 
both  Dr.  Crewdson  and  the  insured  It  ap- 
pears conclnslvely  Dr.  Orewdson  did  not  pro- 
pound the  questions  contained  in  the  exam- 
inatloD  t»  the  Insured  at  the  time  of  mak- 
ing the  examination.  The  doctor  explained 
that  be  was  familiar  with  Angle  and  knew 
him  to  be  a  sound  man  and  in  good  health 
and  wrote  the  answers  with  his  own  hand, 
witbont  propoondlng  the  questions,  and  An- 


gle signed  without  reading  the  same.  Dr. 
Crewdson  was  asked  the  following  question: 
"I  will  ask  you  if  you  read  over  to  Mr.  Angle 
those  questions  and  answers  that  you  have 
written  out  there?"  And  he  answered:  "I 
must  confess  I  did  not  all  of  them.  Some  of 
them,  possibly  I  did,  but  my  custom  was  not 
to  read  them."  He  further  gave  evidence  as 
follows:  "I  went  over  Mr.  Angle  carefully, 
as  is  my  custom  in  making  these  examina- 
tions, give  him  a  thorough  physical  examina- 
tion, examined  bis  heart,  liver,  spleen,  In- 
testines, longs,  took  bis  respiration,  heart's 
action  and  pulse,  and  everything  that  was 
necessary  to  formulate  in  my  mind  an  opinion 
of  the  man  as  to  whether  he  should  be  ac- 
cepted as  a  good  risk  for  insurance.  After 
satisfying  myself  thoroughly  that  he  was  all 
right  pbysically  and  more  than  an  average 
risk,  I-  then  sat  down  and  wrote  those  an- 
swers. There  is  possibly  150  questions  in  that 
application  blank,  more  or  less — it  ought  to  be 
a  good  deal  less — and  the  Modern  Wood- 
men, by  the  way  I  am  a  member,  requires 
yon  to  do  about  $5  worth  of  work  for  $1. 
I  am  going  to  tell  you  why  I  made  the  ex- 
amination as  I  did,  and  why  every  ex- 
aminer of  the  Modern  Woodman  makes  them 
in  the  same  way.  I  didn't  ask  Mr.  Angle 
specifically  question  by  question  tbere  yes 
or  no,  and,  by  the  way,  the  same  thing  is 
ai^ed  and  answered  three  or  four  different 
times,  but  getting  al>out  a  dollar  for  five 
dollars  worth  of  work,  and  being  a  tolerably 
bvey  man,  I  rushed  the  matter  through  and 
wrote  them  up  as  I  considered  specific  an- 
swers to  all  those  questions,  not  individually 
in  Mr.  Angle's  case,  but  every  case  that  came 
t>efore  me  for  examination  I  treated  in  ex- 
actly the  same  way,  and  during  my  term  of 
office  for  eight  years  I  never  bad  any  kick 
from  the  head  physician.  -  They  all  went 
through." 

The  testimony  of  the  insured  was  to  Oie 
same  effect,  that  Dr.  Crewdson  did  not  ask, 
and  he  did  not  make  answers  to,  specific 
questions.  He  signed  the  application  without 
reading  it.  At  the  conclusion  of  the  applica- 
tion, and  immediately  above  the  insured's 
signature,  is'  the  following  recital  and  agree- 
ment :  "I  have  verified  each  of  the  foregoing 
answers  and  statements  from  1  to  36,  both 
Inclusive,  adopt  them  as  my  own,  whether 
written  by  me  or  not,  and  declare  and  war- 
want  that  they  are  full,  complete,  and  literal- 
ly true,  and  I  agree  that  the  exact  literal 
truth  of  each  shall  be  a  condition  precedent 
to  any  binding  contract  issued  upon  the  faith 
of  the  foregoing  answers.  I  further  ngreo 
that  the  foregoing  answers  and  statements, 
together  with  the  preceding  declaration,  shall 
form  the  basis  of  the  contract  between  me 
and  the  Modem  Woodmen  of  America  and 
are  offered  by  me  as  a  consideration  for  the 
contract  applied  for,  and  are  hereby  made  a 
part  of  any  benefit  certificate  that  may  be 
Issued  on  this  apiilication  and  shall  be  deem- 
ed and  taken  as  a  part  of  such  certificate. 
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That  this  application  may  be  referred  to  In 
such  benefit  certificate  aa  the  basis  there- 
of, and  they  shall  be  construed  together  as 
one  entire  contract.  And  I  further  agree 
that  If  any  answer  or  statement  In  this  ap- 
plicatlon  Is  not  literally  true,  •  *  *  that 
my  benefit  certificate  shall  be  void.  And  any 
certificate  which  shall  be  Issued  to  me  In  pur- 
suance of  this  application  shall  be  delivered 
to  me  after  adoption  and  while  In  sound 
health  and  in  pursuance  of  the  by-laws  of 
the  society,  and  i  hereby  expressly  waive 
for  myself  and  beneficiaries  the  privilege  or 
benefit  of  any  and  all  laws  which  are  now 
or  may  be  hereafter  in  force  making  incom- 
petent of  or  disqualifying  any  physician  from 
testifying  concerning  any  Information  ob- 
tained by  bim  In  a  professional  capacity." 
At  the  conclusion  of  the  evidence,  the 
chancellor  found  that  Dr.  Crewdson,  the  camp 
physician,  had  full  knowledge  of  the  insured's 
condition  at  the  time  of  making  the  exam- 
ination ;  that  he  was  the  agent  of  the  society 
In  that  behalf;  and  that,  as  be  wrote  the 
several  answers  complained  of  to  the  ques- 
tions without  first  propounding  the  questions 
to  the  Insured,  in  view  of  his  knowledge  of 
the  facts,  he  thereby  determined  their  ma- 
teriality for  the  society,  and  the  society  must 
be  regarded  as  having  waived  the  matter  of 
the  literal  truth  or  untruth  of  the  statements 
and  warranties  therein  contained,  and  there- 
upon entered  a  decree  for  defendants,  de- 
clined to  cancel  the  certificate,  and  dismissed 
plaintiff's  bill.  Whereupon  the  plalntifT  filed 
its  motion  for  new  trial,  and  upon  Its  con- 
sideration directed  the  attention  of  the  court 
to  the  fact  that  Dr.  Crewdson  bad  no  knowl- 
edge at  the  time  of  making  the  examination 
that  the  Insured  bad  consulted  Dr.  Pearson 
with  respect  to  bis  hemorrhages  less  than 
60  days  before  the  application,  and  there- 
upon, at  and  during  the  same  term  of  court, 
the  record  discloses  as  follows:  "Now  at 
this  day  comes  the  above  parties,  by  their 
respective  attorneys,  and  plalntifiC's  motion 
to  set  aside  verdict  and  for  new  trial  now 
coming  on  to  be  heard,  and  the  same  being 
submitted  and  duly  considered,  is  by  the 
court  sustained  to  the  following  extent :  The 
courts  sets  aside  the  decree,  dismissing  plaln- 
tifTs  bill,  and  its  general  finding  for  de- 
fendants, and  the  finding  that  plaintiff  as- 
sumed the  risk  Insured  against,  and,  as  an 
additional  flnding  of  fnct,  the  court  finds  tbnt 
the  defendant,  Henry  G.  Angle,  in  his  ap- 
plication for  insurance  by  defendant  order, 
did  not  truly  and  fully  answer  question  con- 
tained In  said  application,  to  wit:  'Have 
you  within  the  last  seven  years  been  con- 
sulted by,  or  consulted  any  physician  or  phy- 
sicians In  regard  to  personal  ailment?'  That 
within  seven  years  prior  to  said  application, 
said  applicant  had  consulted  Dr.  J.  J.  Pear- 
son in  regard  to  said  applicant's  aliments, 
and  said  physician  made  an  examination  of 
said  applicant  and  found  applicant's  ailments 
to  be  pulmonary  tuberculosis;    that  in  fact 


at  the  time  of  said  application  said  applicant 
had  pulmonary  tuberculosis;  and  that  this 
fact  was  unknown  to  plaintiff's  camp  physi- 
cian, who  examined  applicant  at  the  time  of 
said  application.  It  Is  therefore  ordered, 
adjudged,  and  decreed  by  the  court  that  said 
applicant's  certificate  In  controversy  is  null 
and  void,  and  the  same  is  hereby  canceled 
and  held  for  naught" 

1.  It  Is  insisted,  first,  that  the  court  erred 
in  setting  aside  Its  first  finding  for  defend- 
ants and  entering  a  second  decree  for  plain- 
tiff without  a  retrial  of  the  Issues.  It  is 
argued  that  the  court  granted  a  new  trial, 
and  in  such  circumstances  a  new  trial  must 
be  had.  There  can  be  no  doubt,  under  the 
authority  of  Hurley  v.  Kennally,  186  Mo. 
225,  85  S.  W.  357,  had  the  court  granted 
and  ordered  a  new  trial.  It  would  have  been 
error  to  have  entered  a  new  and  different 
Judgment  In  the  case  without  a  retrial  of 
the  issues,  as  was  there  adjudged.  In  the 
case  now  under  consideration,  however,  no 
new  trial  was  granted.  All  that  the  court 
did  was  to  set  aside  what  It  deemed  to  be  an 
erroneous  finding  and  Judgment,  and  enter  a 
new  finding  and  decree  for  the  adverse  par- 
ty on  the  evidence  theretofore  adduced  on 
which  it  bad  given,  in  its  opinion,  an  er- 
roneous Judgment  of  the  law.  All  of  these 
proceedings,  ,the  first  decree,  the  order  set- 
ting It  aside,  and  the  entry  of  the  second  de- 
cree, were  entered  at  the  same  term  of  court, 
and  no  one  can  or  will  attempt  to  controvert 
the  familiar  proposition  that  the  court  ba» 
plenary  power  to  set  aside  Its  orders,  Judg- 
ments, and  decrees  during  the  term  at  which 
they  are  entered  and  enter  other,  or  correct, 
orders  or  Judgments  in  their  stead.  Smith 
v.  Perkins,  124  Mo.  50,  27  S.  W.  674;  Mc- 
Gurry  v.  Wall,  122  Mo.  614,  27  S.  W.  327. 
By  attention  to  the  wording  of  the  Judgment 
above  set  out  in  full,  It  is  obvious  the  court 
did  not  grant  a  new  trial,  nor  did  it  intend 
any  such  result  It  Is  true  the  recitals  there- 
in evidence  that,  when  the  motion  for  new- 
trial  came  on  to  be  heard  and  was  submitted. 
It  was  duly  considered  "by  the  court  and 
sustained  to  the  following  extent,"  and  the 
extent  to  which  it  was  sustained  follows, 
quoting  from  the  Judgment:  "The  court  sets 
aside  the  decree  dismissing  plaintiff's  bill 
and  Its  general  finding  for  the  defendants 
and  the  flnding  that  plaintiff  assumed  the 
risk  Insured  against,  and,  as  an  additional 
flnding  of  fact,  tbe  court  finds  that  the  de- 
fendant, Henry  C.  Angle,  In  his  application," 
etc.,  and  proceeds  to  And  that  the  plaintiff  is 
entitled  to  a  cancellation  and  decreed  that 
the  certificate  be  canceled.  On  these  facts 
disclosed  by  tbe  record,  there  is  no  doubt 
whatever  that  the  court  was  amply  Justl- 
fled  In  proceeding:  as  it  did  on  the  most 
familiar  principles  with  respect  to  the  pow- 
er of  the  court  during  the  term  over  Its 
Judgments,  and  In  no  respect  does  the  case 
fall  within  the  rule  of  Hurley  v.  Kennally, 
supra,  for  here  no  new  trial  was  granted. 
Indeed,  there  was  no  purpose  for  grantlns 
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one  on  tbe  facta  In  tbe  record.  The  court 
had  tbe  entire  case  in  its  breast,  and,  upon 
dlscoTering  its  error  of  law,  only  sought  to 
gire  a  new  judgment  and  correct  its  erro- 
neous conclusion  on  the  facts.  The  assign- 
ment will  be  overruled. 

2.  Tbe  testimony  of  Dr.  Pearson,  with  re- 
spect to  Mr.  Angle  having  consulted  him 
professionally,  and  his  examination,  diag- 
nosis, etc.,  that  Angle  was  suffering  from 
pulmonary  tuberculosis,  was  admitted  over 
defendants'  objection  and  exception,  as  vio- 
lative of  section  4659,  Rev.  St  1899  [Ann. 
8t.  1906,  p.  2539],  declaring  such  matters 
privileged.  Upon  applying  for  the  Insurance, 
tbe  insured  agreed  in  writing  to  waive  the 
rights  of  bimself  and  beneficiaries  in  this 
respect,  and  it  was  under  this  waiver  the 
court  admitted  the  testimony.  The  waiver 
mentioned  is  as  follows:  "I  hereby  express- 
ly waive  for  myself  and  beneficiaries  the 
privilege  or  benefit  of  any  and  all  laws  which 
are  now  or  may  be  hereafter  in  force  making 
incompetent  of,  or  disqualifying  any  physi- 
cian from  testifying  concerning  any  informa- 
tion obtained  by  him  in  a  professional  ca- 
pacity." This  identical  question  was  fully 
considered  by  tbls  court  under  a  like  waiver 
agreement  contained  in  an  application  for 
life  insurance  in  Keller  v.  Home  Life  Ins. 
Co.,  95  Mo.  App.  627,  69  S.  W.  612,  and  it 
was  adjudged  a  party  could  waive  for  bim- 
self and  beneficiaries  named  by  him  in  the 
policy  tbe  personal  privilege  conferred  by 
tbe  statute,  supra.  It  Is  unnecessary  to  en- 
large upon  the  subject  Besides  the  case 
cited,  see  also  an  authority  of  great  merit 
Adreveno  v.  Mutual  Reserve  Fund  Life  Ass'n 
(C.  C.)  34  Fed.  870,  and  on  tbe  subject  gen- 
erally, Thompson  r.  Ish,  99  Mo.  160, 12  S.  W. 
510.  17  Am.  St  Rep.  552. 

It  is  suggested,  however,  In  this  case,  that 
the  plaintiff  should  have  pleaded  this  waiver 
in  its  bill  or  reply.  We  are  not  Impressed 
with  tbls  argument  While  it  is  generally 
trae  that  a  party  desiring  to  avail  himself 
of  a  waiver  of  a  substantial  provision  In  a 
contract  should  plead  the  same,  that  doctrine 
is  not  applicable  to  Insurance  cases  in  this 
state;  or,  at  least,  the  rule  with  respect  there- 
to ia  satisfied  by  an  all^atlon  of  full  perform- 
ance of  ail  conditions  of  tbe  policy,  so  as  to 
authorize  proof  of  the  waiver,  etc.  McCul- 
lougb  V.  Phoenix  Life  Ins.  Co.,  113  Mo.  606, 21 
S.  W.  207.  However  that  may  be,  the  doctrins 
invoiced  by  tbe  defendants  bere  does  not  go 
to  the  extent  of  requiring  tbe  plaintiff  to 
Iriead  tbe  defendants'  waiver  of  this  statu- 
tory privilege  by  his  agreement  to  that  effect 
Tbe  principle  involved  in  tbe  doctrine  that  a 
waiver  should  be  pleaded  is  one  of  common 
Justice,  to  tbe  end  tliat  tbe  adverse  party 
may  be  advised  of  the  nature  of  tbe  cause 
be  is  called  upon  to  meet  for  If,  perchance, 
proof  of  compliance  with  conditions  Is  not 
to  be  made^  the  opposite  party  is  generally 
entitled  to  know  the  reason  therefor  and 
what  act  of  his  is  relied  upon  as  sufficient 
to  dispense  wltt^  such  forinal  proof.    Now  it 


is  obvious  that  this  principle  is  not  pertinent 
and  could  have  no  influence  here,  for  the 
party  has,  by  his  express  agreement,  as  one 
of  the  considerations  for  tbe  insurance,  re- 
linquished or  waived  for  himself,  and  those 
claiming  through  him,  this  privilege,  and 
be  and  bis  beneficiaries  are  charged  with 
full  knowledge  with  respect  to  tbe  matter. 
Under  these  circumstances  there  is  no  reason 
invoking  the  application  of  the  rule  with  re- 
spect to  pleading  a  waiver.  Tbe  insured  and 
bis  beneficiaries  are  possessed  of  knowledge 
Just  as  full  and  complete  on  tbe  subject,  in 
virtue  of  tbe  express  agreement  In  that 
behalf,  as  they  would  be  by  positive  aver- 
ment in  the  pleadings  to  that  effect  and  as 
much  so  as  if  tbe  agreement  were  made  dur- 
ing the  trial,  that  this  privilege  should  be 
waived  and  the  testimony  of  Dr.  Pearson  re- 
ceived. 

3(a)  We  come  now  to  examine  tbe  merits 
of  the  controversy.  By  giving  attention  to 
question  15  and  the  answer  thereto,  above 
stated,  it  appears  that  it  the  answer  was 
false.  It  was  false  In  that  it  stated  the  In- 
sured was  then  of  sound  body  and  health 
and  free  from  disease.  It  is  clear,  beyond 
controversy  on  the  proof,  that  Dr.  Crewd- 
son,  the  examining  physician,  bad  full  and 
complete  knowledge  with  respect  to  these 
matters  at  tbe  time  of  writing  the  answers 
thereto. 

(b)  By  reference  to  question  88  and  the  an- 
swer thereto.  It  appears  that,  if  the  answer 
was  false  at  all.  Its  falsll7  consisted  In 
tbe  answer  that  Insured  had  no  disease  or 
symptoms  of  consumption,  spitting  of  blood, 
or  other  hemorrhages,  broncbitis,  habitual 
coughing,  or  disease  or  symptons  of  disease 
of  the  lungs.  It  is  likewise  certain  on  tbe 
proof  that  Dr.  Crewdson,  at  the  time  of  writ- 
ing these  answers,  was  in  full  possession  of 
all  the  facts  with  respect  to  these  matters. 
It  appears  be  had. recently  before  treated  the 
Insured  for  bronchitis.  Insured  bad  com- 
municated to  bim  within  60  days  theretofore 
tbe  fact  that  be  liad  suffered  a  hemorrhage 
of  some  kind,  at  any  rate,  and  he  subjected 
bim  to  a  physical  examination.  On  this  fea- 
ture of  tbe  case,  it  is  therefore  wholly  imma- 
terial whether  the  Insured  answered  tbe 
questions  or  not  or  whether  these  answers 
were  literally  true.  Under  the  authorities, 
Dr.  Crewdson,  then  acting  in  the  capacity  of 
camp  physician,  was  then  and  there  agent  of 
the  society  with  authority  to  determine  the 
materiality  of  the  answers  and  waive  the  so- 
ciety's rights  with  respect  thereto,  and  there- 
fore. If  possessed  of  the  facts  with  respect  to 
all  these  matters,  as  he  was,  he  wrote  the 
answers  as  be  deemed  them  material,  the  in- 
surance society  will  be  deemed  to  have  waiv- 
ed its  right  with  respect  to  the  answers  being 
literally  true  in  that  regard,  and  Is  estopped 
from  asserting  their  untruth  as  a  breach  of 
the  warranties.  Shotllff  v.  Modem  Wood- 
men, 100  Mo.  App.  138,  73  S.  Vf.  326;  Combs 
V.  Hannibal  Savings  &  Insurance  Co.,  43  Mo. 
148,  97  Am.  Dec.  383;    Thomas  v.  Hartford 
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Ins.  Co.,  20  Mo.  App.  150;  Rtssler  v.  Amer. 
Central  Ins.  Co.,  150  Mo.  366,  61  S.  W,  755; 
Parsons  v.  Knoxrille  Ins.  Co.,  132  Mo.  583, 
31  S.  W.  117,  34  S.  W.  476 ;  Montgomery  v. 
Lebanon  Town.  Ins,  Co.,  80  Mo.  App.  500; 
Mechlcr  v.  Phoenix  Ins.  Co.,  38  Wis.  665; 
Williams  T.  Bankers'  &  Merchants'  Ins.  Co., 
73  Mo.  App.  607;  Insurance  Co.  t.  Wilkin- 
son, 13  Wall.  (U.  8.)  222,  20  L.  Ed,  617;  2 
Bacon  on  Benefit  Societies  (3d  Ed.)  {  428. 

Now  with  respect  to  question  23,  and  the 
answer  thereto,  as  follows:  "Have  yon, 
within  the  last  seven  years,  been  treated  by 
or  consulted  any  physician  or  physicians  in 
regard  to  personal  ailment?  A.  Yes.  (b)  If 
so,  give  dates,  ailment,  duration  of  attack, 
and  physician's  or  physicians'  name  and  ad- 
dress? A.  La  grippe,  three  months,  one 
week,  Dr.  Crewdson,  mild  attack,  (c)  Was 
recovefy  complete?  A.  Yes."  The  answer 
given  to  this  question  Is  false,  in  that  It  con- 
cealed a  portion  of  the  truth  by  not  disclos- 
ing that  the  insured  bad  consulted  Dr.  Pear- 
son at  Pontlac,  111.,  within  60  days  prior 
thereto.  Under  the  stipulations  above  set 
out,  and  contained  in  the  application  as  a 
basis  upon  which  the  proposal  of  insurance 
was  accepted  and  the  contract  Issued,  the  full 
and  complete  truthfulness  of  this  and  other 
answers  Is  constituted  a  warranty  on  the 
part  of  the  Insured.  The  truthfulness  In 
this  respect  operates  In  the  nature  of  a  con- 
dition precedent,  and  the  answer  must  be  ab- 
solutely true,  otherwise  the  policy  procured 
thereby  Is  void.  It  is  wholly  immaterial 
whether  the  answer  is  material  to  the  risk 
or  not.  But  be  that  as  it  may,  in  the  ab- 
sence of  a  statute  to  the  contrary,  as  in  this 
case,  the  answer  is  material  to  the  risk,  for 
the  society  Is  entitled  to  know  the  truth  with 
respect  to  the  Insured  consulting  a  physician, 
If  it  so  requires,  that  It  may  communicate 
with  such  physician,  If  deemed  important, 
and  ascertain  the  facts,  to  the  end  that  it 
may  determine  whether  or  not  It  will  con- 
tract the  insurance.  McDermott  v.  Modern 
Woodmen,  97  Mo.  App.  636,  71  S.  W.  833; 
Aloe  V.  Mutual  Reserve  Life  Ass'n,  147  Mo. 
661,  49  S.  W.  653 ;  1  Bacon  (3d  Ed.)  g  230a. 
Nothing  in  Dr.  Crewdson's  testimony  shows 
that  he  was  at  any  time  Informed  of  Mr.  An- 
gle having  consulted  Dr.  Pearson,  or  any 
other  physician  than  himself.  The  insnred 
himself  said  that,  while  he  informed  Dr. 
Crewdson  of  the  hemorrhage,  be  did  not 
think .  be  Informed  him  of  having  consulted 
Dr.  Pearson.  It  Is  true  Mrs.  Angle  said  she 
thought  be  did.  The  chancellor  on  this  evi- 
dence found  tbe  fact  to  be  that  Dr.  Crewd- 
son had  not  been  Informed  thereabout,  and 
therefore  did  not  waive  a  truthful  answer  to 
this  question,  for  the  reason  he  had  no  In- 
formation of  the  facts  on  which  to  determine 
whether  or  not  it  was  material.  The  find- 
ing that  the  society  did  not  waive  the  full 
and  true  answer  mentioned  will  be  ap- 
proved. 

It  U  argued,  however,  that,  as  tbe  evidence 


of  Dr.  Crewdson  and  the  insured  shows  cou- 
duslvely  the  question  was  not  propounded  to 
the  Insured  by  tbe  medical  examiner,  and  the 
insured  in  fact  gave  no  answer  thereto,  bat 
signed  the  application  without  reading  it  and 
without  actual  knowledge  of  its  contents, 
then  Its  warranty  does  not  obtain,  and  au- 
thorities are  cited  to  the  effect  that,  under 
such  circumstances,  the  application,  as  has 
been  said.  Is  the  act  of  the  company,  and  tbe 
statements  therein  are  tbe  statements  of  tbe 
company,  and  not  of  the  insured.  The  doc- 
trine Is:  The  company  Is  estopped  by  such 
act  of  Its  agent  to  assert  otherwise.  Bash- 
nell  V.  Insurance  Co.,  110  Mo.  App.  223,  85 
S.  W.  103 ;  Ormsby  v.  Laclede  Farmers',  etc., 
Ins.  Co.,  105  Mo.  App.  148,  79  S.  W.  733;  In- 
surance Co.  V.  Wilkinson.  IS  Wall.  (U.  S.) 
222,  20  L.  Ed.  617;  Temmlnk  v.  Met.  Life 
Ins.  Co.,  72  Mich.  388,  40  N.  W.  469 ;  Parker 
y.  Amazon  Ins.  Co.,  34  Wis.  363.  See,  also. 
2  Bacon  on  Ben.  Soc.  (3d  Ed.)  H  427,  428. 
Now  the  rule  announced  in  those  cases  seems 
to  be  at  variance  with  two  other  fundamental 
doctrines  of  great  solemnity.  It  Is  elemen- 
tary In  the  law  of  contracts  that,  when  one 
can  read,  he  must  read,  and,  If  he  signs  a  doc- 
ument In  the  absence  of  Imposition,  fraud,  or 
deceit,  he  will  not  be  heard  to  say  that  he 
did  not  know  what  was  In  the  paper  he  sign- 
ed. He  Is  bound  by  the  contents,  whether 
he  read  It  or  not,  and  It  seems  the  doctrine 
has  been  properly  applied  to  insurance  cases 
of  the  nature  of  this  one,  by  courts  of  the 
very  first  authority.  See  N.  T.  Life  Ass'n 
V.  Fletcher,  117  U.  S.  619,  6  Sup.  Ct  837,  29 
L.  Ed.  934;  Herndon  v.  Triple  Alliance,  45 
Mo.  App.  426;  Ryan  v.  World  Mut  Ins.  Co., 
41  Conn.  168,  19  Am.  Rep.  490.  It  Is  equally 
true  that  the  application  of  the  doctrine  first 
above  mentioned  conflicts  In  many  cases  with 
the  rale  that  parol  testimony  is  Inadmissible 
to  vary,  explain,  or  modify  the  terms  of  a 
written  contract,  complete  and  unambiguous 
on  Its  face.  Insurance  Co.  v.  Wilkinson,  su- 
pra. It  seems,  however.  Insurance  compa- 
nies have  80  incumbered  their  contracts  with 
provisions  and  stipulations  of  various  kinds, 
without  regard  to  whether  they  are  reason- 
able or  unreasonable,  and  attempted  to  In- 
voke those  provisions,  whether  pertinent  or 
not  pertinent,  when  viewed  from  the  stand- 
point of  the  real  matters  contemplated  be- 
tween the  contracting  parties,  until  tbe 
courts,  in  dealing  with  meritorious  cases,  In 
order  to  work  out  the  ends  of  complete  jus- 
tice, have  been  compelled  to  disregard  many 
well-established  and  fundamental  rules  and 
administer  relief  in  a  proper  case,  no  donbt 
on  the  theory  that  the  Inherent  justness  of 
the  result  attained  would  recompense  what- 
ever slight  infringement  of  principle  was  had 
In  the  particular  Instance.  This  practice  has 
resulted  in  building  up  a  system  of  rules,  or 
probably  a  department,  within  our  law  which 
has  become  applicable  to  Insurance  only.  And 
so  it  is  we  find,  although  a  slight  deviation 
from  principle,  tbe  overwhelming  weight  of 
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aathority  Is  to  tbe  effect  the  insured  may 
sbow  by  parol  the  answers  to  the  questions 
were  not  written  by  him,  and  that  he  did  not 
actually  know  the  cont«it8  of  the  application 
when  be  signed  it  In  order  to  escape  the 
mle  with  respect  to  the  introduction  of  parol 
testimony  to  vary  tbe  writing,  It  Is  said  the 
doctrine  goes  upon  tbe  Idea  the  writing  in 
evidence  was  not  the  Instmment  of  tbe  par- 
ty whose  name  is  signed  to  it,  and  that  it 
was  procured  under  such  circumstances  as  to 
estop  the  Insurer  from  using  It  or  relying 
npon  its  contoitB.  See  2  Bacon  on  Ben.  Soc. 
(3d  Ed.)  t  468;  Insurance  Co.  v.  Wilkinson, 
80  n.  S.  (IS  WalL)  222,  20  L.  Ed.  617:  Combs 
T.  Han.  Sav..  etc.,  COm  43  Mo.  148,  97  Am. 
Dec.  383 ;  Pudritzky  t.  Sup.  Lodge  K.  of  H., 
76  Mich.  428,  48  N.  W.  378. 

Now  were  this  the  entire  case,  the  defendant 
would  be  entitled  to  a  decree  under  the  an- 
thoritles  supra.  There  are  other  facts  In  tbe 
case  and  provisions  of  tbe  contract,  however, 
which  so  Influence  the  matter  as  to  remove  It 
mtirely  from  the  Influence  of  the  rule  men- 
tioned. It  is  tme  the  insured  signed  tbe 
statement  and  agreement  above  set  out,  in 
wblcb  It  is  recited  that:  "I  have  verified 
each  of  tbe  forgoing  answers  and  statements 
from  1  to  36,  l>oth  Inclusive,  adopt  them  as 
my  own,  whether  written  by  me  or  not,  and 
declare  and  warrant  that  they  are  full  and 
complete  and  literally  true,  and  I  agree  that 
tbe  exact,  literal  truth  of  each  shall  be  a 
condition  precedent,"  etc.  It  Is  said  this,  too, 
was  signed  by  blm  without  reading.  Whether 
these  recitals  would  fall  within  the  Influence 
of  the  same  rule  as  that  with  respect  to  tbe 
questions  heretofore  discussed  will  not  be 
considered.  It  Is.  Indeed  a  very  grave  ques- 
tion If  tbe  insured  Is  not  estopped  by  his 
negligence  In  affixing  bis  signature  to  the 
statement  that  he  had  read  and  verified  the 
statements  and  answers,  and  submitting  It 
In  connection  with  those  answers  as  a  prop- 
osition inviting  the  society  to  enter  into  a 
valuable  contract  of  Insurance,  on  the  basis 
that  such  statements  and  representations 
were  warranties  on  his  part  when  he  bad 
neglected  to  read  them.  The  society  certainly 
bad  tbe  right  to  rely  and  act  upon  tills,  If  It 
had  any  rights  in  tbe  premises  whatever. 
Were  tbe  case  one  of  any  other  character 
than  that  of  insurance,  no  one  would  mter- 
taln  any  doubt  upon  a  proposition  so  inher- 
ently jnst.  Whether  tbe  Insured  read  the 
statements  and  answers  or  not,  he  ought  In 
common  honesty  to  be  estopped  by  his  negli- 
gence, after  signing  such  a  statement,  to  dis- 
pute it  A  consideration  of  this  question  Is  en- 
tirely unnecessary,  however,  to  a  proper  dis- 
position of  tbe  case,  and,  with  these  observa- 
tions, it  will  be  waived,  and  tbe  Judgment  of 
tbe  coort  predicated  on  other  grounds,  about 
wblcb  there  can  be  but  one  opinion,  under  tbe 
autborltiefl.  That  Is  to  say,  we  ascertain 
from  tbe  record  before  us  tbe  important  facts 
which  must  control  tbe  disposition  of  the 
case  to  be  that  tbe  application  and  certificate 


refer  to  each  other  in  such  apt  and  appropri- 
ate terms  as  to  render  each  document  a  part 
of  the  completed  contract  of  Insurance;  that 
this  Insurance  contract  as  contemplated  and 
agreed  upon  by  tb€  parties,  consists,  in  so  far 
as  the  rights  here  involved  are  concerned,  of 
the  application  and  certificate  of  Insurance, 
and  a  copy  of  the  application  Is  atteched 
to  the  certificate,  and  was  at  all  times  after 
its  Issuance  In  the  possession  of  the  Insured ; 
and,  further,  that,  although  tbe  application 
was  made  August  81st  the  insurance  contract 
was  not  completed  until  September  22d  there- 
after, when  the  Insured  signed  and  agreed  to 
the  following  Indorsement  thereon:  "I  here- 
by accept  the  above  benefit  certificate  and 
agree  to  all  of  the  conditions  therein  con- 
tained." Among  the  things  mentioned  and 
printed  across  the  face  of  the  certificate  is 
the  following:  "(3)  This  certificate  Is  issued 
In  consideration  of  the  warranties  and  agree- 
ments made  by  the  person  named  In  this  cer- 
tificate In  bis  application  to  become  a  member 
of  this  society,"  etc.  Section  1  of  tbe  certifi- 
cate provides:  "The  application  for  member- 
ship in  this  society  mnde  by  said  member,  a 
copy  of  wblcb  is  hereto  attached,  and  made 
a  part  hereof,  together  with  tbe  report  of  the 
medical  examiner  wblcb  is  on  file  in  tbe  of- 
fice of  the  bead  clerk  and  is  hereby  referred 
to  and  made  a  part  of  this  contract,  is  true 
in  all  respects,  and  that  tbe  literal  truth  of 
such  application  and  every  part  thereof  shall 
be  held  to  be  a  strict  warranty  and  to  form 
the  only  basis  of  the  liability  of  this  socletv  to 
such  member  and  to  bis  beneficiary  or  bene- 
ficiaries the  same  as  If  fully  set  forth  In  this 
benefit  certificate."  Now,  whatever  may  be 
said  with  respect  to  the  physicinn's  failure  to 
read  the  questions  to  him,  we  find  Mr.  Angle, 
on  September  22d,  aflSxing  his  signature  to 
and  accepting  the  certificate,  wblcb  in  plain 
terms  refers  to  tbe  application  and  medical 
examination,  a  copy  of  which  is  then  attached 
thereto^  for  tbe  warranties  of  fact,  as  a 
basis  upon  wblcb  the  insurance  was  made, 
and  accepting  it,  too,  upon  a  condition  pre- 
cedent that  such  warranties  are  true,  and 
this  certificate,  with  the  false  and  untrue 
answers  in  the  application  annexed  thereto, 
be  retained  in  bis  possession  for  many 
months.  Now  it  is  well  established  in  the 
law  of  Insurance  that,  when  the  agent  has 
written  down  untrue  answers  to  such  ques- 
tions, even  though  It  be  done  without  the 
knowledge  of  the  Insured,  and  the  insured  Is 
furnished  a  copy  of  tbe  application  contain- 
ing such  untrue  answers  annexed  to  the  poli- 
cy, he  is  afterwards  estopped  from  denying 
knowledge  thereof.  The  doctrine,  of  course, 
proceeds  upon  the  theory  that  It  Is  the  duty 
of  tbe  Insured  to  use  reasonable  diligence  in 
discovering  tbe  contents  of  the  contract,  and 
It  Is  said,  upon  discovering  the  same,  it  be- 
comes his  duty  to  notify  the  company  of  such 
fraud  perpetrated  upon  tioth  himself  and  tbe 
Insurer.  At  any  rate,  if  be  held  the  policy, 
referring  In  apt  terms  to  tbe  warranties  con- 
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talned  In  the  application  annexed,  for  a  rea- 
sonable time,  be  is  conclusively  presumed  to 
know  the  contents  of  the  contract  and  the  un- 
truthful answers  plainly  written  in  tbe  appli- 
cation, and  Is  tbereby  estopped  to  assert  that 
be  bad  no  knowledge  on  the  subject  2  Ba- 
con, Benefit  Soc.  (3d  Ed.)  428;  New  York 
Life  Ass'n  v.  Fletcher,  117  U.  8.  519-534,  6 
Sup.  Ct.  837,  29  L.  Ed.  934.  This  being  true, 
tbe  Insured  will  not  be  heard  to  say  be  was 
without  knowledge  of  the  untrue  answers  in 
this  case.  No  court  of  conscience  will  permit 
him  to  sign  and  accept  tbe  certificate  refer- 
ring to  and  based  upon  tbe  conditions  and 
warranties  In  the  attached  application  which 
are  obviously  false,  and  dally  before  his  eyes, 
hold  the  same  for  months,  and  then,  in  order 
to  sustain  tbe  contract,  say  be  was  not  aware 
of  the  untrue  answers  therein  contained. 
It  may  be  said  further  that,  by  attention  to 
defendant's  answer,  it  appears  that  he  avers 
that,  at  the  time  of  making  the  application, 
he  believed  all  the  answers  therein  to  be  true. 
This  seems  to  constitnte  a  solemn  admission 
on  his  part  in  the  pleadings  which  would  es- 
top him  from  disputing  knowledge  of  the  an- 
swers given,  when  he  pleads  them  to  be  true 
at  tbe  time.  However  that  may  be,  the  prop- 
osition with  respect  to  holding  the  application 
with  false  answers  thereto,  and  tbe  resultant 
estoppel  therefrom,  is  well  fortified  in  the 
authorities  and  sound  on  principle. 

4.  It  seems  the  plaintiff  society,  upon  learn- 
ing of  the  Insured's  condition,  refused  to  ac- 
cept further  payments  from  him  ou  the  insur- 
ance, and  tendered,  or  offered  to  return, 
those  received.  Upon  the  tender  being  de- 
clined, the  amount  of  $7.25  paid  by  him  was 
tendered  and  deposited  in  court  at  the  time 
of  tbe  filing  of  the  bill.  Defendants  now  in- 
sist that  this  tender  is  Insufilcient,  in  that  it 
was  plalntlCT's  duty  to  accompany  it  with 
6  per  cent,  interest  thereon  as  well.  The 
court.  In  Its  decree,  made  no  order  respect- 
ing tbe  tender  as  to  tbe  amount  which  should 
be  repaid  by  plalntlflfs  to  defendant  There 
Is  no  doubt  tbe  plaintiff  should  refund  the 
amount  paid  by  tbe  insured  and  6  per  cent. 
Interest  thereon,  up  to  the  date  the  tender 
was  made.  This  Is  not  reversible  error,  bow- 
ever.  Whatever  may  be  the  rule  at  law  on 
tbe  subject,  It  Is  not  essential  to  make  the 
deposit  at  all  In  equity,  as  the  chancellor  Is 
authorized,  under  the  prayer  for  general  re- 
lief, to  dispose  of  the  whole  case  on  equitable 
terms,  whether  the  money  Is  deposited  In 
court  or  not.  It  Is  certain  that  a  court  of 
equity  will  not  cancel  or  divest  property 
rights  without  requiring  the  adverse  party 
to  place  the  one  whose  right  is  canceled  or 
divested  In  statu  quo.  Haydon  v.  St  L.  &  S. 
P.  Ry.  Co.,  117  Mo.  App.  76,  93  S.  W.  833; 
Paquhi  r.  Mllliken,  163  Mo.  79,  104-106,  63 
a  W.  417, 10^  As  said  by  Judge  Sherwood, 
In  Whelan  v.  Rellly,  61  Mo.  566,  tbe  coui-t 
will  affix  equitable  terms  as  the  price  of  the 
decree  it  gives.  So  it  is  immaterial  whether 
the  Interest  was  actually  deposited  or  not 


Plaintiff  would  b6  required  to  refund  it,  or 
tbe  certificate  would  not  be  canceled. 

The  Judgm«it  with  this  modification,  will 
be  affirmed.  The  trial  court  is  directed  to 
take  account  of  tbe  interest  at  6  per  cent  on 
tbe  amount  paid  by  the  insured  to  plaintiff 
to  the  date  of  the  tender,  and  require  tbe 
amount  with  such  Interest  thereon  to  be  de- 
posited In  court  for  tbe  use  of  the  defendant's 
estate.    It  Is  so  ordered. 

GOODB,  J.,  concurs. 

BLAND,  P.  J.  The  answer  nowhere  denies 
that  Angle,  the  Insured,  was  Ignorant  of  tbe 
answers  to  the  questions  contained  in  tbe 
application  for  insurance.  On  tbe  contrary, 
we  find  the  following  statements  in  the  an- 
swer  In  regard  to  these  answers:  "Defend- 
ant further  admits  that  the  said  defendant, 
Henry  Clay  Angle,  made  and  signed  tbe  ap- 
plication, a  copy  of  whldi  Is  attached  to  and 
made  a  part  of  plaintiff's  petition,  and  mark- 
ed Exhibit  A,  and  defendants  further  admit 
and  state  the  facts  to  be  true  that  said  ap- 
plication, with  the  exception  of  bis  signature 
thereto,  was  filled  out,  and  tbe  writing  on 
and  in  said  application  was  done  by  J.  W. 
Crewdson,  wbo  was  at  said  time  the  legally 
constituted  camp  physician  of  camp  nimibered 
2,067,  located  at  Louisiana,  county  of  Pike, 
and  state  of  Missouri;  that,  as  such  camp 
physician,  the  said  J.  W.  Crewdson  was  act- 
ing for  and  in  the  capacity  of  said  camp  phy- 
sician for  the  said  plaintiff;  that  said  camp 
physician  of  tbe  said  plaintiff  was  fully  cog- 
nizant and  aware  of  the  true  physical  con- 
dition of  the  said  defendant,  Henry  Clay  An- 
gle, and  also  the  facts  concerning  Henry  Clay 
Angle's  condition  was  fully  made  known  to 
said  plaintiff  and  to  said  physician  at  tbe 
time  that  said  application  was  filled  out  and 
at  the  time  that  said  camp  physician  made 
bis  report  concerning  tbe  same,  a  copy  of 
which  said  report  defendants  admit  is  filed 
with  said  amended  petition  and  signed  by  tbe 
said  J.  W.  Crewdson,  camp  physician,  camp 
No.  2,067  and  dated  the  31st  day  of  August 
1902.  Defendants  further  stete  that,  at  tbe 
time  of  making  said  application,  be  l>elieTed 
that  bis  answers,  and  all  tbe  statements  made 
in  said  application,  were  true,  and  that  he 
was  further  assured  of  tbe  truth  of  tbe  an- 
swers given  by  blm  to  tbe  questions  contain- 
ed in  said  application  by  tbe  statement  and 
examination  of  said  camp  physician  of  said 
plaintiff."  There  Is  neither  allegation  of  An- 
gle's ignorance  of  the  contents  of  the  appli- 
cation, or  plea  that  the  respondent  waived 
the  truthfulness  of  tbe  answers  to  tbe  ques- 
tions therein.  In  that  state  of  the  pleadings, 
the  sole  issue  was  as  to  whether  or  not  tbe 
answers  to  the  questions  In  the  application 
for  insurance  were  true  or  false.  They  were 
shown  to  be  false,  and  for  that  reason  tbe 
learned  circuit  judge  rendered  Judgment  can- 
celing the  certificate  of  Insurance. 

On  this  ground,  and  this  alone,  I  tbink  tbe 
Judgment  should  be  afilrmed. 
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PATTON    T.    CONTINENTAL    CASUALTY 
CO. 

(Supreme  Court  of  Tennessee.    Sept  28,  1907.) 

1.  Insu'rancb  —  Actions  —  Pbocess— Sebvicb 
— acceptanck  by  iltsdrance  couuissioneb. 

Under  Shannon's  Code,  {  S292,  subsec.  3, 
requiring  any  foreign  life  insurance  company  do- 
ing buBiness  in  tlie  state  to  appoint  the  insur- 
ance commissioner  its  attorney  upon  wliom  iegal 
process  may  be  served,  and  providing  tiiat  a 
service  upon  such  oflSoer  by  the  proper  officer  of 
the  county  in  which  the  commissioner  may  have 
his  office  qhall  be  deemed  a  sufficient  service  on 
ttie  insurance  company,  an  acceptance  of  service 
of  process  by  the  msurance  commissioner  is  saf- 
ficient  to  brag  the  company  before  the  court. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
▼ol.  28,  Insurance,  f  1573.] 

2.  Saks. 

Shannon's  Code,  i  3292,  subsec.  3,  provid- 
ing that,  where  the  insurance  commissioner  is 
appointed  to  be  served  witli  process  against 
a  foreign  insurance  company,  the  authority  shall 
continue  as  long  aa  any  liability  of  the  com- 
pany remains  outstanding  in  the  state,  does  not 
limit  the  liability  of  the  insurance  company  to 
snita  on  contracts  or  obligations  arising  in  the 
state. 

3.  Samb— Aonon  bt  Nonrbsidbnt. 

A  nonresident  may  sue  a  foreign  casualty 
company  legally  doing  business  in  the  state  on 
a  policy  written  outside  the  state,  though  the 
accident  and  death  both  occurred  outside  the 
stAte.  if  proper  service  is  had. 

[Kd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  {  1535.] 

4.  Same— Actions   on    PouciEa— Defenses- 
Lapse. 

According  to  an  agreement  between  an  in- 
sured and  the  insurance  company,  the  premiums 
were  to  be  placed  in  the  hands  of  the  railway 
company  for  which  the  insured  worked,  to  which 
the  insurance  comimny  was  to  resort  for  pay- 
ment. The  money  was  so  placed,  and  was  so 
there  at  the  time  of  insured's  death,  which  oc- 
curred November  10th,  but  under  the  course  pur- 
sued a  demand  was  to  be  made  and  the  railway 
company  had  till  November  24th  to  pay.  On 
that  date  the  railway  company  refused  payment 
on  the  ground  that  the  deceased  was  no  longer 
in  its  service,  though  it  had  the  money  in  its 
hands.  In  an  action  on  the  policy,  held,  that 
the  policy  had  not  lapsed  and  the  insurance 
company  could  claim  only  a  deduction  ol  the 
amount  of  the  current  premium. 

Appeal  from  Cbancery  Cburt,  Washington 
County;  Hal  H.  Haynes,  Chancellor. 

AcUon  by  Nellie  M.  Patton  against  the 
Continental  Casualty  Company.  From  a 
decree  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Kirkpatrlck,  Johnson  &  Miller,  for  appel- 
lant   Harr  &  Bnnow,  for  appellee. 

NEIL,  J.  The  defendant  Is  a  private  cor- 
poration having  Its  principal  o£Sce  and  place 
of  business  in  the  city  of  Chicago,  state  of 
Illinois.  Harry  L.  Patton  obtained  from  de- 
fendant a  policy  of  Insurance  on  his  life, 
bearing  date  Augnst  23,  1905.  He  was  at 
that  time  a  freight  -brakeman  on  the  Nor- 
folk ft  Western  Railroad,  remaining  In  the 
service  of  that  company  In  that  capacity  un- 
til the  date  of  his  death,  November  10,  1905. 

Tlje  policy  provided  on  Its  face  for  the 
payment  of  a  weekly  indemnity  of  $10  in  the 
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event  the  Insiured  should  be  Injured  while 
the  contract  was  In  force,  and  for  the  pay- 
ment of  the  full  amount  of  $1,000  In  the 
event  of  the  death  of  the  said  Harry  L.  Pat- 
ton. 

After  the  death  of  the  insured,  notice  was 
given  and  the  proof  required  to  be  made  by 
the  terms  of  the  policy  was  made  and  de- 
livered to  the  defendant.  The  defendant  re- 
fused to  pay  on  the  ground  that  at  the  time 
of  the  death  of  the  Insured  he  was  in  de- 
fault in  the  payment  of  premiums.  There- 
upon the  present-  suit  was  brought  by  his 
mother,  the  beneficiary  In  the  policy,  claim- 
ing to  be  a  resident  of  Tennessee. 

The  defendant  filed  a  plea  In  abatement 
and  also  an  answer. 

The  plea  In  abatement  stated  the  follow- 
ing as  a  matter  of  abatement: 

"The  complainant  Is  not  a  resident  of  the 
state  of  Tennessee,  nor  was  she  at  the  time 
of  filing  her  bill,  but  was  a  nonresident 
thereof;  and  defendant  Is  a  nonresident  for- 
eign corporation,  and  has  no  local  agent  or 
ofllcer  In  Washington  county.  This  suit  la 
brought  to  collect  the  amount  of  an  insur- 
ance policy,  which  policy  was  written  be- 
yond the  limits  of  this  state.  The  Insurer, 
or  this  respondent,  the  Insured,  Harry  L. 
Patton,  and  the  beneficiary,  the  complainant 
In  the  bill,  were  all  at  the  time  nonresidents 
of  and  beyond  the  limits  of  this  state,  and 
the  accident  which  caused  the  death  of  the 
insured,  said  Harry  L.,  occurred  In  another 
state,  and  his  death  resulting  there.  There- 
fore this  respondent  Is  not  suable  In  this 
state,  and  was  only  brought  here  before  the 
court  by  substitute  service  of  process  on 
Reau  E.  Folk,  Insurance  commissioner  for 
this  state,  residing  In  Nashville,  the  seat  of 
government,  and  respondent  says  that  this 
court  ought  not  to  take  further  Jurisdiction 
of  the  cause."* 

The  answer  filed  set  up  as  a  defense  sub- 
stantially that  the  Insured  was  in  arrears 
on  his  premiums  when  the  accident  occurred, 
and  the  policy  had  been  forfeited.  The  plea 
was  set  down  for  argument  as  to  Its  suffi- 
ciency, and  was  sustained  by  the  chancellor. 
Thereupon  the  complainant  took  Issue  upon 
the  plea,  and  an  agreement  was  filed  by  the 
parties,  to  the  eftect  that  at  the  time  the 
suit  was  brought  the  Insurance  company  had 
been  doing  business  In  Tennessee  for  more 
than  a  year,  and  was  then  doing  business, 
and  that  it  bad  appointed  Reau  B.  Folk,  .the 
commissioner  of  Insurance,  as  Its  agent  to 
accept  service  of  process. 

Bvldence  was  also  introduced  by  the  com- 
plainant for  the  purpose  of  showing  that  she 
was,  at  the  time  the  suit  was  brought,  a 
resident  and  citizen  of  Tennessee,  and  there 
was  proof  to  the  contrary  Introduced  by  the 
defendant. 

Evidence  was  also  Introduced  by  both 
sides  as  to  the  merits  of  the  controversy. 

The  chancellor  decreed  in  favor  of  the 
complainant,  rendering  a  Judgment  for  $1,- 
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004,  and  from  tblB  judgment  the  defendant 
appealed  to  this  court  and  has  here  assign- 
ed errors. 

It  Is  Insisted  for  complainant  that  when 
the  fact  was  admitted  that  the  defendant 
was  doing  business  in  Tennessee,  and  had 
appointed  the  Insurance  commissioner  as  its 
agent  to  accept  service  of  process,  the  plea 
in  abatement  became  Immaterial.  As  we 
understand  the  position,  it 'Is  that  the  plea 
lu  abatement  was  probably  good  upon  Its 
face,  and  properly  sustained  by  the  chan- 
cellor, but  that,  when  this,  new  matter  was 
brought  forward  under  the  replication  to  the 
plea,  It  was  shown  that  Mr.  Folk  was  prop-- 
eriy  the  agent  of  the  Insurance  compauy,  and 
might  be  served  with  process. 

Without  passing  upon  the  technical  as- 
pect of  the  matter  thus  presented,  we  think 
the  question  Is  open  for  consideration  wheth- 
er a  nonresident  holder  of  an  insurance 
policy  may  sue  a  foreign  Insurance  company 
In  this  state,  by  having  the  insurance  com- 
missioner to  accept  service  of  process. 

It  Is  observed  that  in  this  state  of  the 
question  we  have  assumed  that  Mrs.  Patton 
was,  at  the  time  the  salt  was  brought,  a 
nonresident  of  the  state.  In  the  view  we 
take  of  the  case,  It  is  unnecessary  that  the 
point  shall  be  determined  on  the  evidence. 
It  suffices  simply  to  treat  her  as  if  she  were 
a  nonresident  suing.  The  policy  of  Insur- 
ance was  obtained  by  the  Insured  in  West 
Virginia,  and  he  was  killed  there.  At  the 
time  It  was  so  procured,  the  mother  of  the 
Insured  was  a  resident  and  citizen  of  North 
Carolina. 

It  has  long  been  the  custom  in  this  state 
to  permit  suits  against  foreign  companies 
for  torts  committed  outside  of  this  state. 
Whitlow  v.  N.,  C.  &  St.  L.  Ry.  Co.,  114  Tenn. 
S44,  84  S.  W.  618,  68  L.  R.  A.  503,  and  cases 
cited.  In  State  ex  rel.  v.  Telephone  &  Tele- 
graph Co.,  114  Tenn.  194,  200,  86  S.  W.  390, 
the  general  proposition  is  stated  that  the  ad- 
mission of  a  foreign  corporation  to  do  busi- 
ness in  this  state  is  a  matter  of  comity,  and 
not  of  right,  so  that,  when  such  corporation 
enters  the  state  and  undertakes  to  do  busi- 
ness here,  it  becomes  amenable  to  our  laws 
and  subject  to  the  jurisdiction  of  our  courts, 
exactly  as  a  private  individual  or  domestic 
corporation. 

It  has  aliways  been  the  custom  In  this  state 
to  permit  suits  upon  contracts,  regardless  of 
the.  place  of  the  creation  of  the  contract 
In  6  Thompson  on  Corporations,  §  8004,  aft- 
er stating  certain  cases  holding  that  suits 
could  not  be  brought  by  nonresident  per- 
sons or  corporations  against  foreign  corpora- 
tions upon  contracts  made  and  to  be  per- 
formed outside  of  the  state  of  the  forum,  al- 
though the  foreign  corporation  had  an  agent 
In  the  state  on  whom  the  process  might  be 
served,  the  author  said: 

"Contrary  to  the  foregoing,  there  are  hold- 
ings to  the  effect  that  when  a  corporation 
comes  within  the  state  for  the  purpose  of  d<>> 


ing  business,  and  appoints  an  attorney  or 
agent  on  whom  process  against  it  may  be 
served  with  like  effect  as  if  it  existed  in  the 
state,  it  may  be  sued  by  nonresidents  upon 
contracts  made  outside  of  the  state  in  like 
manner  as  a  natural  person  may  be  sued. 
This  view  of  the  law  enlarges  the  operation 
of  statutes  under  which  foreign  corporations 
subject  themselves  to  the  Jurisdiction  of  do- 
mestic tribunals,  so  as  to  give  such  tribunals 
Jurisdiction  over  them  in  respect  to  all  ac- 
tions, and  for  all  purposes,  as  corporations." 

In  the  case  of  Johnston  v.  Trade  Ins.  Co., 
132  Mass.  432,  referred  to  in  the  notes  to  the 
section  Just  quoted,  it  was  held  that  a  citi- 
zen of  Delaware  could  maintain,  In  a  court 
of  Massachusetts,  an  action  against  a  cor- 
poration created  under  the  laws  of  New 
Jersey,  upon  a  policy  of  Insurance  issued  In 
Pennsylvania  upon  property  In  Delaware, 
and  payable  to  the  plaintiff  as  mortgagee: 
the  New  Jersey  insurance  company  having 
complied  with  the  statutes  of  Massachusetts 
entitling  it  to  do  business  in  that  state,  by 
appointing  the  insurance  commissioner  of  the 
state  its  attorney,  "upon  whom  lawful  pro- 
cesses, in  any  action  or  proceeding  against  the 
company,  may  be  served  with  like  effect  as  if 
the  company  existed  in  this  commonwealth," 
and  being  actually  engaged  in  business  within 
the  state  of  Massachusetts  at  the  time  of  the 
commencement  of  the  suit 

In  a  note  to  Abbeville,  etc.,  do.  v.  Western, 
etc.,  Co.,  85  Am.  St  Rep.  922,  It  is  said : 

"The  question  of  jurisdiction  is  not  de- 
pendent on  the  cause  of  action  arising  within 
the  state  or  nation  in  whose  courts  redress 
is  sought,  nor  upon  the  plaintiff's  being  a  cit- 
izen or  resident  thereof,  unless,  Indeed,  some 
statute  makes  that  question  material  and  - 
controlling.  Therefore,  If  a  foreign  corpora- 
tion has  placed  itself  in*  a  position  where 
process  issued  by  the  courts  of  a  state  or 
nation  can  be  lawfully  served  upon  it,  and 
such  service  Is  made  within  the  territorial 
limlta  of  the  state  or  nation.  Its  courts  are 
competent  to  proceed,  though  the  cause  of 
action  did  not  arise  within  its  limits,  unless 
its  Constitution  or  statutes  prohibit,  or,  at 
least,  do  not  sustain,  such  proceeding.  Pro- 
cess having  l)een  regularly  served  upon  a 
foreign  corporation.  It  cannot,  any  more  than 
when  the  defendant  is  a  nonresident  natural 
person,  defeat  the  action  on  the  ground  either 
that  the  plaintiff  is  a  nonresident  or  that  his 
cause  of  action  depends  on  a  transaction  oc- 
curring in  another  state  or  country ;  and  this 
rule  is  equally  applicable,  whether  the  action 
is  for  a  tort  committed,  or  a  contract  entered 
into,  beyond  the  Jurisdiction" — citing  Wil- 
liams V.  Pope  Mfg.  Co.,  52  La.  Ann  1417,  27 
South.  851,  50  L.  R.  A.  816,  78  Am.  St  Rep. 
390;  Johnston  v.  Trade  Ins.  Co.,  supra; 
Pullman  Palace  Car  Co.  v.  Lawrence,  74  Miss. 
782,  22  South.  53;  Mutual  Life  Ins.  Co.  v. 
Nichols  (Tex.  Civ.  App.)  24  S.  W.  910;  United 
States  V.  Southern  Pac.  Ry.  Co.  (C.  C.)  49 
Fed.  297;    Gilbert  v.  New  Zealand  Ins.  Co. 
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(C.  C.)  49  Fed.  884,  15  L.  R.  A.  125 ;  DenTcr, 
etc.,  R.  R.  Co.  V.  Roller,  41  C.  0.  A.  22,  100 
Fed.  739,  49  L.  R.  A.  77;  Barrow  S.  S.  Co. 
T.  Kane,  170  U.  S.  100,  18  Snp.  Ct.  526,  42 
L.  Ed.  964.  See,  also,  19  Cyc.  1341,  note  66, 
and  cases  cited;  Clark  on  Corp.  (2d  Ed.)  p. 
630.  note  126,  and  cases  cited. 

Referring  to  our  statutes  which  bear  spe- 
cially upon  the  matter  in  hand,  It  Is  pro- 
vided. In  the  requisites  for  obtaining  the  right 
to  do  business  in  this  state  by  a  foreign  In- 
surance company,  among  other  things,  that 
"It  shall  satisfy  the  Insurance  commissioner 
that  It  la  fully  and  legally  organized  under 
the  laws  of  Its  state  or  goyernment  to  do 
the  business  it  proposes  to  transact;  that.  If 
a  life  Insurance  company.  It  has  on  deposit 
with  the  treasurer  of  this  state,  or  with  the 
pix)per  officer  of  some  other  state,  securities 
to  the  actual  cash  value  of  at  least  one 
hundred  thousand  dollars,  consisting  of  the 
bonds,  of  this  state,  the  United  States,  or 
tbe  state  in  which  such  company  Is  organized, 
or  notes  or  bonds  secured  by  mortgages  on 
real  estate  for  double  the  amount,  and  such 
companies  shall  file  with  the  insurance  com- 
missioner the  certificate  of  the  ofiScial  with 
whom  the  securities  are  deposited,  stating  the 
time  and  amount  of  each  of  said  bonds, 
notes,  or  stocks,  and  that  he  is  satisfied  that 
they  are  worth  one  hundred  thousand  dollars, 
and  that  tbe  deposit  is  made  with  him  by  the 
company  for  the  protection  of  all  policy  hold- 
ers and  creditors  In  the  United  States.  It 
shall,  by  duly  executed  instrument  filed  In  his 
office,  constitute  and  appoint  the  insurance 
commissioner,  or  his  successor,  its  true  and 
lawful  attorney,  upon  whom  all  lawful  pro- 
cesses In  any  action  or  legal  proceeding 
against  it  may  be  served,  and  therein  shall 
agree  that  any  lawful  process  against  it,  which 
may  lie  served  upon  its  said  attorney,  shall 
be  of  the  same  force  and  validity  as  if  served 
on  the  company,  and  that  the  authority  there- 
of shall  continue  in  force,  irrevocably,  as  long 
as  any  liability  of  the  company  remains  out- 
standing In  this  state.  Any  process  issued  by 
any  court  of  record  in  this  state,  and  served 
upon  such  commissioner  by  the  proper  officer 
of  the  comity  in  which  said  commissioner  may 
iMve  his  office,  shall  be  deemed  a  sufficient 
process  on  said  company,  and  It  Is  hereby 
made  the  duty  of  the  insurance  commissioner, 
promptly,  after  such  service  of  process  by  any 
claimant,  to  forward,  by  registered  mall,  an 
exact  copy  of  such  notice  to  the  company." 
Shannon's  Code,  {  3292,  subsecs.  2,  3. 

In  tbe  present  case  the  service  of  process 
was  acknowledged  by  the  Insurance  commis- 
sioner, and  on  the  principles  already  stated 
we  are  of  the  opinion  that  the  service  was 
properly  made,  and  the  company  was  brought 
before  the  court 

Special  remark  Is  made  by  counsel  for  the 
defendant  upon  the  language  In  subsection  3, 
"that  the  antborlty  thereof  shall  continue  In 


force  Irrevocably,  as  long  as  any  liability  of 
the  company  remains  outstanding  In  this 
state."  It  is  argued  from  this  provision  that 
It  was  Intended  to  limit  the  liability  of  the 
Insurance  company  to  suit  on  contracts  or 
obligations  arising  within  this  state.  We 
do  not  think  this  construction  Is  sound.  It 
is  true  that  under  this  provision  the  insurance 
company.  If  It  had  no  obligations  outstanding 
in  this  state,  might  revolie  the  power  of  the 
Insurance  commissioner ;  but  so  long  as 
the  authority  remains  unrevoked  the  insur- 
ance commissioner  stands  as  tbe  represent- 
ative of  the  Insurance  company  for  the  pur- 
pose of  serving  process  on  all  rights  of  action 
on  which  the  company  Is  amenable  to  suit. 
The  limitation  Is  not  in  respect  of  the  kinds 
of  suits  which  may  be  brought,  but  marks 
only  the  power  of  the  Insurance  company  to 
revoke  the  agency  for  all  purposes. 

The  question  arose  in  Louisiana  in  tbe  case 
of  State  V.  North  American  Land  Company, 
106  La.  "621,  31  South.  172,  87  Am.  St.  Rep. 
309-325,.  as  to  the  right  of  a  nonresident  to 
sue  upon  a  foreign  cause  of  action,  and  It  was 
held  as  we  hold  It  here. 

We  are  of  the  opinion,  therefore, '  that, 
even  treating  the  complainant  as  a  nonresi- 
dent at  the  time  she  brought  her  suit,  it 
might  be  well  maintained  by  her  If  her  case, 
upon  the  merits,  be  made  out. 

The  merits  of  this  controversy  are  with 
complainant.  No  extended  discussion  is  need- 
ed upon  this  part  of  the  litigation.  It  is 
sufficient  to  say  that  we  find  from  the  testi- 
mony that,  under  the  method  of  payment 
agreed  upon  between  the  parties,  the  Insured 
had  fully  compiled  with  his  duty.  The  money 
was  to  be  placed  In  the  hands  of  the  rail- 
way company,  to  which  the  Insurance  com- 
pany was  to  resort  for  payment.  The  money 
was  so  placed  before  the  death  of  the  insured, 
and  was  there  at  the  time  be  was  killed. 
At  the  time  of  his  death  the  payment  was  not 
yet  due,  under  the  course  of  business  thereto- 
fore practiced  between  the  Insurance  com- 
pany and  the  railway  company.  Demand  was 
made  upon  the  railway  company  by  the  in- 
surance company  for  payment  of  the  premium, 
but  the  railway  company  had  until  the  24th 
of  November  to  pay.  In  the  meantime,  on 
the  lOtb  of  the  month,  the  Insured  had  died. 
On  the  24th  the  railway  company,  although 
the  money  was  then  in  its  hands,  refused  to 
pay  on  the  ground  that  the  deceased  was  no 
longer  in  its  service.  The  iwUcy  matured  at 
the  death  of  the  insured.  The  rights  of  the 
beneficiary  could  not,  therefore,  be  defeated 
by  the  conduct.  Just  referred  to,  of  the  rail- 
way company.  All  that  the  insurance  com- 
pany can  claim  on  these  facts  is  a  deduction 
of  the  amount  of  the  current  premium  from 
the  sum  due  on  the  policy.  The  chancellor 
allowed  this. 

There  is  no  error  in  the  decree  of  the  chan- 
cellor, and  It  must  be  affirmed. 
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ILLINOIS  CENT.  R.  CO.  v.  HOLT. 
(Court  of  Appeals  of  Kentucky.    Oct  3.  1907.) 
Appkai/— Review— CoNFLiCTiNO  Evidence. 

A  verdict  on  conflicting  evidence,  tlie  weight 
of  which  appears  to  be  in  accord  with  it,  will 
not  be  disturbed. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
yol.  3,  Appeal  and  Error,  |  3035.] 

Appeal  from  Circuit  Court,  Carlisle 
County. 

"Not  to  be  officially  reported." 

Action  by  Ed  Holt  against  the  Illinois  Cen- 
tral Railroad  Company.  Judgment  for  plain- 
tWt.    Defendant  appeals.    Affirmed. 

Trabue,  Doolan  &  Cox,  J.  M.  Dickinson, 
and  Robins,  Thomas  &  Bridgwater,  for  ap- 
pellant   J.  M.  Nichols  &  Son,  for  appellee. 

O'REAR,  C.  J.  This  la  the  second  appeal 
of  this  case.  92  S.  W.  540,  29  Ky.  Law  Rep. 
135.  The  only  question  of  law  presented  on 
this  appeal  is  whether  the  verdict  Is  fla- 
grantly against  the  weight  of  the  evidence. 

Appellee  made  the  shipment  of  hogs  from 
Arlington,  Ky.,  to  East  St  Louis,  111.  The 
distance  was  usually  covered  by  such  freight 
in  6  to  9  hours.  These  shipments  were  de- 
layed from  20  to  24  hours.  Appellee  charged 
that  the  delays  were  unreasonable,  and  the 
result  of  negligence,  and  that  the  carrier 
failed,  upon  discovering  that  the  hogs  were 
ButTerlng  from  heat  In  their  long  confinement 
to  shower  them  with  water.  The  shipment 
was  during  the  latter  part  of  the  month  of 
May.  The  hogs  lost  weight,  depreciated  In 
quality,  and  missed  a  market  which  was  bet- 
ter than  the  one  which  they  were  first  en- 
abled to  reach.  Besides,  several  of  the  hogs 
died  In  the  cars,  the  result,  It  is  alleged  by 
the  plaintiff,  of  the  long  confinement,  rough 
handling,  and  lack  of  care  In  not  watering 
them.  On  the  other  hand,  the  railroad  com- 
pany claims  that  the  hogs  were  diseased 
with  cholera  before  their  shipment,  and  that 
their  condition  when  they  arrived  at  East 
St  Louis  was  due  to  that  fact,  and  not  to 
any  delay  In  course  of  shipment.  This  Issue 
has  twice  been  tried  before  juries.  Each 
time  the  verdict  has  been  In  appellee's  fa- 
vor. Appellant  contends  that  the  evidence  Is 
overwhelming  that  the  hogs  were  diseased, 
and  that  appellee's  testimony  to  the  contrary 
Is  not  only  discredited,  but  that  he  was  guil- 
ty of  a  willful  violation  of  the  pure  food 
laws  of  the  country. 

A  half  score  or  more  of  witnesses,  appel- 
lee's neighbors  and  farm  laborers  In  his  em- 
ploy, testified  In  his  behalf  concerning  the 
condition  of  the  hogs  at  the  time  of  the  ship- 
ment and  prior  thereto.  Their  testimony  Is  a 
unit  to  the  effect  that  the  hogs  were  free 
from  diseases  of  any  kind.  On  the  other 
band,  evidence  was  Introduced  by  appellant, 
that  of  veterinary  surgeons  and  government 
Inspectors  at  East  St  Louis,  to  the  effect 
that  the  bogs  were  diseased  with  cholera 
at  the  time  they  were  delivered  at  the  latter 
point    The  nature  of  this  disease  U  such 


that  It  could  not  have  developed  In  any  prob- 
ability within  the  time  between  the  shipment 
and  delivery  of  the  stock,  at  least  not  to  the 
extent  claimed  by  appellee.  It  would,  there- 
fore, have  to  have  existed  before  the  ship- 
ment began.  A  plausible  case  Is  made  out 
upon  each  theory  as  to  the  condition  of  the 
bogs.  But  we  are  of  opinion  that  the  weight 
of  the  evidence  Is  In  accord  with  the  verdict 
of  the  Jury.  We  perceive  no  sufficient  ground 
for  setting  aside  the  verdict  In  this  case. 
The  judgment  is  therefore  affirmed. 


KERNAN  V.  CARTER. 
(Court  of  Appeals  of  Kentucky.    Sept  24, 1907.) 

1.  CONTBAOTS— OrFER— ACOEFTANCK. 

A  provision.  In  a  contract  employing  one 
to  drill  a  well,  that  he  would.  If  a  second  w^l 
was  drilled,  do  the  work  for  a  fixed  compen- 
sation, was  an  offer  which,  to  become  binoinc 
must  be  accepted  by  the  employer. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  11,  Contracts,  S  71.] 

2.  Samb— Actions— Petition. 

A  petition  in  an  action  on  an  instrument, 
which  shows  the  necessity  of  an  acceptance  of 
an  offer  therein  before  a  binding  contract  is 
made,  must  allege  an  acceptance. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  11,  Contracts,  i  1640.] 

3.  Same— CoNsiDEBATioN. 

A  promise  is  a  sufficient  consideration  for 
a  promise,  though  based  on  a  contingency,  if  the 
promises  are  concurrent 

[Ed.  Mote.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  ContracU,  ig  346,  347.] 

4.  Same. 

A  contract  bound  an  employ^  to  drill  a  well 
for  his  employer  for  a  specified  sum,  and  pro- 
vided that  the  employ6  would,  if  a  second  well 
was  drilled,  do  the  work  for  a  fixed  compensa- 
tion. Held,  that  the  employ^  was  not  bound  to 
drill  the  second  well,  in  the  absence  of  an  ac- 
ceptance by  the  employer  of  his  offer  to  do  so, 
since,  in  the  absence  of  an  acceptance,  there 
was  no  consideration  for  bis  agreement 

5.  Pleaoino— Exhibits— CoNOLUBiVERBSB. 

An  instrument,  constituting  the  basis  of  an 
action,  and  made  an  exhibit  oy  the  petition, 
controls,  notwithstanding  contrary  allegations  in 
the  petition. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  39,  Pleading,  {  943.] 

Appeal  from  Circuit  Court,  Wolfe  County. 

"Not  to  be  officially  reported." 

Action  by  W.  F.  Keman  against  J.  T.  Car- 
ter. From  a  judgment  sustaining  a  demurrer 
to  the  petition,  plaintiff  appeals.    Affirmed. 

S.  G.  Sample,  for  appellant  Fulks  & 
Hovermale,  for  appellee. 

SETTLE,  J.  The  question  presented  by 
this  appeal  is:  Did  the  lower  court  err  In 
sustaining  the  demurrer  to  appellant's  peti- 
tion? The  petition  sets  out  in  full  a  writ- 
ten contract  alleged  to  have  been  entered  In- 
to by  appellant  and  appellee,  whereby  the 
former  was  to  drill  for  the  latter,  to  a  certain 
depth,  an  oil  or  gas  well  on  the  Legg  farm, 
in  Wolfe  county,  at  $1.60  per  foot  It  la 
averred  In  the  petition  that  this  well  was 
drilled  by  appellant  to  the  required  depth. 
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and,  although  neither  oil  nor  gas  was  found, 
the  work  was  paid  for  by  appellee  according 
to  the  terms  of  the  contract.  Consequently 
no  complaint  Is  made  as  to  this  feature  of 
the  contract.  The  petition  alleges,  however, 
that  the  written  contract  referred  to  con- 
tained another  provision  with  which  appel- 
lee failed  to  comply.  This  provision  is  ex- 
pressed in  the  following  language:  "Said 
Keman  agrees  that  if  a  second  well  is  drilled, 
to  do  said  work  and  furnish  everything,  for 
one  dollar  and  twenty-flve  cents  ($1.25)  per 
foot"  .  In  respect  to  appellant's  complaint 
as  to  appellee's  alleged  violation  of  this  part 
of  the  contract  the  petition  contains  the  fol- 
lowing averments:  "That  defendant  had  a 
second  well  drilled  on  the  same  farm  during 
or  about  the  month  of  February,  1906,  and 
he  (plaintiff)  was  ready  and  willing  to  drill 
tlie  said  well  at  said  contract  price ;  that  de- 
fendant has  broken  his  contract  with  plain- 
ticr.  In  that  he  refused  to  allow  plaintiff  to 
drill  the  second  well,  and  to  pay  him  the 
contract  price  of  $1.25  per  foot  therefor. 
Plaintiff  says  that  the  second  well  was  drill- 
ed to  a  depth  of  1,000  feet,  and  that  be 
should  have  received  for  the  drilling  of  said 
well  to  this  depth,  at  the  contract  price, 
the  sum  of  $1,250.  He  says  that  the  actual 
expense  of  drilling  the  said. second  well  by 
bim  wonld  not  have  been  more  than  $450,  in- 
cluding the  price  paid  for  laborers,  wear  of 
machinery,  and  Incidental  expenses.  He  says 
tliat,  had  defendant  permitted  him  to  drill 
the  said  second  well  according  to  contract, 
he  would  have  realized  a  profit  of  $800,  and 
that  by  reason  of  the  breach  of  contract  by 
defendant,  as  above  complained  of,  the  plain- 
tiff had  been  actually  damaged  in  the  sum 
of  $800.  Plaintiff  says  that  he  made  dili- 
gent efforts  to  get  other  drilling  to  do  when 
defendant  refused  to  allow  bim  to  drill  the 
said  second  well,  but  that  he  was  ufinble  to 
obtain  ony  such  work  or  employment  until 
after  the  said  second  well  was  drilled. 
Wherefore  plaintiff  prays  Judgment  for  $800 
and  all  proper  relief." 

Standing  alone,  does  the  clause,  at  the  foot 
of  the  contract  that  was  admittedly,  perform- 
ed, constitute  a  contract  which  either  party 
can  enforce  against  the  other?  We  are  told, 
in  Beach  on  (Contracts  (section  1):  "The  ele- 
ments of  a  complete  contract  are:  A  lawful 
subject-matter,  a  sufficient  consideration,  and 
tlie  aggregatlo  mentium,  or  natural  assent 
of  the  parties."  In  the  writing  under  con- 
sideration, appellee  agrees  to  nothing,  con- 
sents to  nothing,  promises  nothing.  By  Its 
terms  appellant  agrees  (1.  e.,  offers),  if  ap- 
pellee should  decide  to  drill  a  second  well, 
"to  do  the  work  [drilling]  and  furnish  every- 
thing for  $1.25  per  foot,"  The  writing  con- 
tains a  mere  offer  or  proposition  from  ap- 
pellant which  to  become  binding  on  him  must 
be  accepted  by  appellee,  who  could  not,  bow- 
ever,  avail  himself  of  the  right  to  accept  or 
decline  appellant's  offer  until  he  first  decided 


to  drill  the  second  well.  After  so  deciding, 
thore  is  nothing  In  the  record  which  compel- 
led appellee  to  accept  appellant's  offer  to 
di-111  the  second  well  upon  the  terms  pro- 
posed, or  Imposed  upon  appellant  any  obli- 
gation to  do  the  contemplated  -work  on  the 
second  well.  In  the  absence  of  an  acceptance 
of  his  offer  by  appellee.  "To  constitute  a 
contract  there  must  be  a  proposition  by  one 
party  accepted  by  the  other."  Beach  on  Con- 
tracts, §  51.  The  language  of  the  writing 
in  question  Imports  the  necessity  of  an  ac- 
ceptance of  appellant's  offer  by  appellee,  and 
the  petition  falls  to  allege  such  acceptance.* 
Consequently  It  Is  not  made  to  appear  from 
the  writing  or  petition  that  there  was  ever 
a  meeting  of  the  minds  of  the  parties.  There- 
fore one  of  the  essential  elements  of  a  com- 
plete contract  is  wanting. 

The  writing  seems  to  lack  yet  another  ele- 
ment necessary  to  a  complete  contract.  It 
falls  to  manifest  a  consideration.  Certainly, 
none  Is  expressed  In  the  writing  Itself,  or 
in  anything  found  In  the  contract  with  re- 
spect to  the  drilling  of  the  first  well,  to 
which  It  is  attached;  nor  does  the  petition 
allege  a  consideration.  It  Is- Intimated  In  the 
brief  of  appellant's  counsel  that  the  consid- 
eration arises  In  some  unexplained  way  from 
the  contract  as  to  the  drilling  of-  tbe  first 
well ;  tbe  probable  meaning  being  that  the 
alleged  understanding  that  be  was  to  drill 
the  second  well  Induced  api)ellee  to  drill 
the  first  one  at  a  less  advantageous  price 
than  he  otherwise  would  have  done.  If  such 
Is  counsel's  meaning,  we  have  been  unable  to 
dlscovOT  in  the  language  of  tbe  contract  as 
to  the  first  well  any  support  for  the  conten- 
tion. That  part  of  the  writing  relating  to 
the  drilling  of  the  first  well  made  no  mention 
of,  and  is  wholly  distinct  from,  the  part  hav- 
ing reference  to  a  second  well.  Though  parts 
of  the  same  writing,  there  is  no  apparent 
connection  between  them,  and  none  is  al- 
leged In  the  petition.  It  Is,  however,  strong- 
ly argued  by  counsel  for  appellant  that  the 
mutuality  of  promise  or  undertaking  between 
the  parties  to  the  writing  shows  a  sufficient 
consideration.  A  promise  Is  a  sufficient  con- 
sideration for  a  promise,  though  based  upon 
a  contingency,  if  the  act  or  forbearance  prom- 
ised would  be  a  consideration,  but  In  such 
case  the  promise  must  be  concurrent  Clark 
on  Contracts,  p.  135.  But  In  the  case  at  bar 
tbe  parties  did  not  reach  that  stage.  The 
acceptance  of  appellant's  offer  by  appellee, 
after  deciding  to  drill  the  second  well,  and 
thereby  removing  tbe  one  contingency  in  the 
way  of  mutuality  of  undertaking,  would  have 
constituted  a  sufficient  consideration.  But  the 
removal  of  the  contingency  by  the  act  of  ap- 
pellee in  deciding  to  drill  the  second  well 
did  not  bind  appellant  to  proceed  with  the 
work  of  drilling  the  well,  in  tbe  absence  of 
an  acceptance  by  appellee  of  his  offer  to  do 
80.  In  other  words,  In  order  to  convert  ap- 
pellant's offer  to  perform  the  work  of  drill- 
ing tbe  second  well  into  a  promise  or  under- 
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taking  to  do  so,  notice  from  appellee  of  its 
acceptance  by  him  was  necessary.  Clark  on 
Contracts,  p.  168.  In  our  opinion,  tbe  writ- 
ing filed  witb  the  petition  Imposed  no  en- 
forceable obligation  upon  appellant,  as  there 
was  never  an  acceptance  by  appellee  of  his 
offer  to  drill  the  second  well,  and  as  appel- 
lee, after  deciding  to  drill  tbe  second  well, 
had  the  right  to  accept  or  not  accept  appel- 
lant's offer,  his  failure  to  accept  It  did  not 
amount  to  a  breach  of  contract 

It  is  equally  wide  of  the  mark  to  say  that 
his  decision  as  to  tbe  drilling  of  the  second 
well  was  such  a  performance  of  any  under- 
taking Imposed  by  tbe  writing  sued  on  as 
compelled  him  to  accept  the  offer  or  services 
of  appellant  in  drilling  the  well,  or  that  It 
allows  the  latter  a  cause  of  action  against 
Jiim  for  failing  to  do  so.  Lowe,  etc.,  v.  Ayer 
A  Lord  Tie  Co.,  97  S.  W.  383,  29  Ky.  Law 
Bep.  1302. 

The  statements  of  appellant'«  petition  be- 
ing In  conflict  with  the  writing  filed  there- 
with as  constituting  the  basis  of  the  action, 
the  exhibit,  according  to  a  well-known  rule 
of  pleading,  must  control.  The  petition  falls 
to  state  a  cause  of  action.  Therefore  the 
demurrer  was  properly  sustained. 

Wherefore  the  judgment  is  affirmed. 


MARTIN  V.  SMITH  et  al. 
(Court  of  Appeals  of  Kentucky.    Sept.  26, 1907.) 

1.  Homestead — Abandonment— Effect. 

One  who  voluntarily  abandoned  bis  home- 
stead, and  for  15  years  never  resided  thereon, 
nor  received  any  profits  therefrom,  lost  his  right 
thereto  as  a  homestead. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Homestead,  §S  312-314.] 

2.  BANKBtTPTCT  —  ReCOVEBY     OE     PbOPEBTT  — 

Right  to  Sue— Pabties. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  f 
70,  30  Stat  565  [U.  S.  Comp.  St  1901,  p.  3451], 
vesting  in  the  trustee  of  a  bankrupt  the  title  or 
tbe  bankrupt,  except  as  to  exempt  property,  an 
action  for  land  once  constituting  a  homestead 
which  bad  been  voluntarily  abandoned  by  a 
bankrupt,  is  maintainable  only  by  tbe  trustee. 

3.  Pleading— Answeb— Sufficiency. 

An  answer,  in  an  action  for  tbe  possession 
of  land,  brought  by  one  after  being  adjudged  a 
bankrupt,  which  alleges  that  plaintiff  had  vol- 
untarily abandoned  the  land  as  bis  homestead, 
need  not  allege  that  the  federal  court  did  not 
adjudge  that  the  property  was  his;  it  being  for 
plaintiff  to  present  in  a  reply  that  the  court  had 
given  it  to  him, 

4.  Same— JuDOKBNT  on  Pleadings. 

Where  a  paragraph  of  an  answer  presented 
a  complete  defense,  and  no  reply  was  filed  there- 
to, and  tbe  court  overruled  a  demurrer  to  anoth- 
er paragraph  of  tbe  answer,  and  plaintiff  de- 
clined to  plead  further,  his  petition  was  proper- 
ly dismissed. 

Appeal  from  Circuit  Court,  Knott  County. 

"Not  te  be  officially  reiwrted." 

Action  by  George  Martin  against  John  B. 
Smith  and  others.  From  a  judgment  of  dis- 
missal, plaintiff  apiteals.    Affirmed. 

Wm.  Cromwell  and  B.  B.  Hogg,  for  appel- 
lant H.  H.  Smith,  B.  F.  Combs,  and  Smith 
&  Combs,  for  appellees. 


NUNN,  J.  Appellant,  George  Martin,  in- 
stituted this  action  in  ejectment  in  which 
be  claimed  to  be  the  owner  and  entitled  to 
the  possession  of  a  boundary  of  land  de- 
scribed In  the  petition.  Appellees  filed  their 
answer,  which  consisted  of  four  paragraphs. 
Appellant  filed  a  demurrer  to  tbe  third  para- 
graph, which  was  overruled,  and  he  has  aj^ 
pealed  from  the  court's  action  thereon. 

In  tbe  third  paragraph  appellees  allege.  In 

substance,  that,  at  tbe  term  of  the 

District  Court  of  the  United  States  for  the 
Eastern  District  of  Kentucky,  appellant  was 
duly  adjudged  a  bankrupt  under  the  laws  of 
tbe  United  States  and  the  acts  of  Congress, 
In  an  action  instituted  by  appellant  against 
his  creditors ;  that  he  was  then,  and  is  now, 
a  resident  of  Owsley  county,  Ky. ;  and  that 
he  bad  instituted  this  action  since  the  Judg- 
ment In  bankruptcy  was  rendered.  Tbe  or- 
der of  bankruptcy  by  tbe  United  States  Dis- 
trict Court  adjudging  appellant  a  bankrupt 
was  filed  witb  and  made  a  part  of  this  para- 
graph. It  shows  that  appellant  was  adjudg- 
ed a  bankrupt  on  January  0,  1904,  a  few 
months  before  tbe  Institution  of  this  action. 
They  also  alleged  that  the  status  of  the  par- 
ties was  the  same  on  the  filing  of  appellant's 
petition  as  It  was  at  tbe  time  of  the  adjudi- 
cation In  bankruptcy;  that  the  property,  at 
the  time  of  filing  the  petition,  was  worth 
$1,600.  It  was  also  averred  that  appellant 
15  years  before  the  Institution  of  his  action, 
vountarlly  abandoned  his  homestead,  tbe 
same  sued  for  In  this  action;  that  he  had 
never  since  the  time  be  left  it  lived  upon, 
occupied,  or  received  any  profit  whatever 
therefrom;  that,  if  the  land  did  In  fact  be- 
long to  appellant,  It  had  been  during  all  of 
said  period  of  time  subject  to  the  execution 
and  demand  of  his  creditors.  Tbey  further 
alleged  that,  if  any  right  of  action  or  demand 
exists  at  this  time  for  this  land,  the  same 
right  existed  at  the  time  of  tbe  adjudication 
in  banlcruptcy,  and  that  such  right  if  any 
there  was.  Immediately  vested  and  is  now 
vested  in  the  assignee  in  bankruptcy  of  aiK 
peliant,  and  in  that  event  tbe  right  to  In- 
stitute and  prosecute  tbe  action  belonged  to 
tbe  said  assignee,  or  trustee,  and  him  alone. 

The  only  question  involved  on  this  appeal 
is  whether  the  court  erred  In  overruling  the 
demurrer  to  this  paragraph.  By  the  demur- 
rer It  Is  admitted  that  appellant  filed  Ms  pe- 
tition and  was  adjudged  a  bankrupt  a  few 
months  before  the  Institution  of  this  action; 
that  this  land  was  abandoned  by  appellant, 
as  a  homestead,  15  years  before  he  was  ad- 
Judgred  a  bankrupt  and  during  all  that  time 
he  never  resided  upon  this  land  and  had  re- 
ceived no  profits  therefrom ;  and  that  If  be 
owned  It,  it  was  subject  to  the  payment  of 
bis  debts.  By  his  admission  he  bad  lost  all 
rights  to  it  as  a  homestead,  and  It  was  not 
exempt  to  him  under  tbe  laws  of  Kentucky. 
Section  70  of  the  National  Bankruptcy  Act 
of  1898  (Act  July  1,  1898,  c.  541,  30  Stat  865 
[U.   S.  Comp.   St   1901,  p.   3451]),   in  part 
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reads  as  follows:  "The  trustee  of  the  estate 
of  a  bankrupt,  upon  his  appointment  and 
qnallflcation,  and  his  successor  or  successors 
If  he  shall  have  one  or  more,  upon  bis  or 
their  appointment  and  qualification  shall  in 
turn  be  vested  by  operation  of  law  with  the 
title  of  the  bankrupt,  as  of  the  date  he  was 
adjudged  a  bankrupt,  except  in  so  far  as  it 
is  to  property  which  is  exempt"  Under 
this  section  of  the  bankruptcy  act  it  is  clear 
that  the  right  of  action,  if  any  existed,  was 
in  appellant's  trustee.  Appellant's  counsel 
contends  that  it  is  not  alleged  In  the  third 
paragraph  of  the  answer  that  the  United 
States  court  did  not  adjudge  this  land  to  ap- 
pellant, and  the  paragraph  was  defective 
and  insufflcient  for  that  reason.  It  Is  true 
that  appellees  averred  that  appellant  in  the 
bankruptcy  proceedings,  reported  this  land 
as  a  part  of  bis  property,  but  did  not  make 
the  allegation  referred  to.  We  are  of  the 
opinion  that  it  was  not  necessary.  If  the 
tTnlted  States  court  adjudged  appellant  the 
property,  this  was  a  matter  for  the  appel- 
lee to  present  in  his  reply  to  the  paragraph. 

In  our  opinion  the  court  did  not  err  in 
overmllng  the  demurrer  of  appellant.  The 
order  of  court  appealed  from  recites  that 
when  the  demurrer  was  overruled,  appellant 
declined  to  plead  further,  and  his  petition 
was  dismissed  absolutely.  Other  paragraphs ' 
of  the  answer,  especially  the  second,  present 
a  complete  defense  to  the  action,  and  no  re- 
ply was  filed. 

For   these  reasons  the  judgment  of  the 
lower  court  is  aflanned. 


BOARD  OP  COUNCILMEN  OF  CITY  OF 

FRANKFORT  v.   BRISLAN.* 
(Court  of  Appeals  of  Kentucky.    Sept.  25, 1907.) 

1.  MUNICIPAI.      COBFOBATIONS  —  STBEET      IM- 
PBOVEMENTS— STATUTOBY  PbOVISIONB. 

Ky.  St  1908.  8  3449.  anthorizea  the  com- 
mon coancil  of  cities  of  the  third  class  to  pass 
ordinances  requirinfr  the  improvement  of  streets 
and  alleys  by  grading,  etc.,  any  portion  thereof. 
not  less  In  length  than  one  block,  etc.  Held 
tliat  where  property  is  so  situated  that  it  is 
fanpracticabie  to  divide  the  territory  including 
it  into  squares  or  blocks  or  lay  oft  strpets  or 
alleys,  the  council  may.  nevertheless,  order  the 
improvement    of    the    sidewalks,    curbing,    etc., 

Kroviding   tlie    improvements   ate   not   less   in 
tngth  than  an  ordinary  block. 

2.  Samb— Block— What    CoNSTrruTES  —  How 
Detebmjned. 

Ky.  St.  1903,  g  3449.  authorizes  the  com- 
mon council  of  a  city  of  tlie  third  class  to  pass 
otdinances  requiring  the  improvement  of  streets 
and  alleys  by  grading,  etc.,  any  portion  thereof 
not  less  in  length  than  one  block.  Held  that, 
in  the  absence  of  a  statutory  definition  of  what 
constitutes  a  block,  its  length  is  a  question  of 
fact  to  l>e  determined  from  the  evidence. 

3.  PLXADIRO  —  JUDQKENT     ON      PLEADINGS — 

Submission  —  Consent  that   Answeb   bi 

Taken  as  True. 

Under  Civ.  Code  Prac.  8  366,  providing 
that  plaintiff  shall  be  entitled  to  a  trial  in  an 
equitable  action  at  the  first  term  after  the  sum- 
mons has  been  served,  etc.,  if  no  issue  of  fact 
be  made  by  the  pleadings,  or  if  plaintiff  consent 
that  the  statementa  of  the  answer  may  be  taken 

'For  opinion  on  rvbearlng,  see  104  S.  W.  1199. 


as  true,  the  aveimenta  of  an  answer  will  not 
be  taken  as  true  unless  plaintiff  consents  in 
terms  that  they  shall  be  so  taken,  and  a  mo- 
tion by  plaintiff  to  submit  does  not  have  this 
effect 

4.  Municipal    Cobfobationb  —  Stbeet    tti- 

PBOVEMENTS  —  ACTION    TO    ENFOBCE    LIKN  — 

Countebclaim— Dauaobs. 

In  an  action  by  a  city  to  enforce  a  lien  on 
defendant's  lands  for  street  improvements,  con- 
sisting of  a  sidewalk,  etc.,  a  counterclaim  set- 
ting up  that  in  constructing  the  improvements 
the  contractor  did  not,  as  required  by  the  ordi- 
nance, make  the  same  in  front  of  defendant's 
land,  but  entered  thereon  and  constructed  the 
sidewalk  entirely  on  the  land,  encroaching  there- 
on for  the  purpose,  and  thereby  damaging  de- 
fendant's property,  etc.,  presented  a  good  de- 
fense and  entitled  defendant  to  prove  the  dam- 
age, if  any,  to  his  property  by  reason  of  the 
taking  and  injury  complained  of. 

Appeal  from  Circuit  Court,  Franklin 
County. 

"To  be  officially  reported." 

Action  by  the  board  of  councilmen  of  the 
city  of  Frankfort  against  Jerre  Brlslan. 
Judgment  for  defendant  and  plaintiff  ap- 
peals.    Reversed, 

Wm.  Cromwell,  for  appellant  T.  I*.  EJde- 
len,  for  appellee. 

CARROLL,  J.  This  action  was  Instituted 
by  the  city  of  Frankfort,  a  city  of  the  third 
class,  to  enforce  a  lien  upon  a  lot  of  ground 
owned  by  appellee  for  apportionment  war- 
rants for  the  construction  of  a  sidewalk, 
curbing,  and  guttering  along  the  front  of 
the  land  and  parallel  with  a  public  highway. 
Subsequently,  the  claim  for  paving  was  dis- 
missed, leaving  in  litigation  the  amount 
sought  to  be  recovered  for  curbing  and  gut- 
tering. Appellee  filed  an  answer  and  coun- 
terclaim, in  which  he  set  up  that  the  proper- 
ty described  in  the  petition,  and  upon  which 
It  was  sought  to  enforce  the  lien,  did  not 
lie  within  any  portion  of  the  city  of  Frank- 
fort which  was  divided  Into  city  blocks  by 
streets  or  alleys,  but  constituted  a  body  of 
land  which  had  not  been  sut>divlded  or  laid 
off  into  squares  or  divided  by  streets,  the 
land  being  so  situated  that  It  was  not  prac- 
ticable to  lay  It  oft  Into  squares  or  blocks, 
or  divide  it  by  streets  or  alleys,  and  It  was 
averred  that  the  ordinance  wos  void  because 
the  board  of  councilmen  had  no  authority 
under  the  statute  to  make  the  Improvements 
and  charge  the  property  with  the  cost  there- 
of. Appellee  also  denied  tliat  any  con- 
tract for  the  Improvement  of  the  property 
was  executed,  and  afllrmatively  set  up  that 
In  constructing  the  Improvements  the  con- 
tractor did  .not  as  required  by  the  ordi- 
nance, make  the  same  in  front  of  the  appel- 
lee's lot,  but  entered  upon  his  premises  and 
constructed  the  sidewalk  entirely  upon  his 
land,  encroaching  thereon  for  that  purpose 
from  9  to  13  feet,  and  In  other  respects  dam- 
aging his  property  in  the  sum  of  $600,  for 
which  he  prayed  judgment  on  his  counter- 
claim. Appellant  In  a  reply,  admitted  that 
the   portion   of   the   city   of   Firankfort   in 
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which  appellee's  property  Is  situated  had  not 
been  divided  Into  blocks  by  streets  or  alleys, 
but  averred  that  the  sidewalk  Improvements 
embraced  In  the  ordinance  and  ordered  to  be 
made  In  front  of  appellee's  property  extend- 
ed a  distance  much  longer  than  an  average 
block  In  the  city,  and  therefore  the  ordi- 
nance directing  the  Improvements  was  valid ; 
and  In  another  paragraph  denied  trespassing 
on  the  premises  of  appellee  or  otherwise 
damaging  his  property.  A  demurrer  filed 
to  the  first  paragraph  of  the  reply  was  sus- 
tained, and,  plaintiff  declining  to  amend,  "on 
Its  motion  the  cause  was  submitted  for  Judg- 
ment on  the  pleadings  and  exhibits,  and  the 
court,  being  advised,  adjudged  that  the  peti- 
tion I>e  dismissed."  From  this  Judgmtet, 
this  appeal  is  prosecuted. 

Section  3449  of  the  Kentucky  Statutes  of 
1003,  which  is  a  part  of  the  act  relating  to 
the  government  of  cities  of  the  third  class, 
provides  in  part  that:  "Tbe  common  council 
shall  have  power  to  pass  ordinances  to  re- 
quire the  improvement  of  streets  and  alleys, 
subject  to  the  mode  and  manner  herein  desig- 
nated, either  by  grading  and  paving,  or  by 
grading,  paving  and  macadamizing,  or  gravel- 
ing, guttering,  curbing  and  paving,  or  plank- 
ing of  sidewalk,  any  portion  tuereof,  not  less 
In  length  than  one  block,  or  the  whole  of  any 
street  or  alley  now  established,  or  which 
may  hereafter  be  established,  or  by  gutter- 
ing, curbing,  paving  and  grading  any  number 
of  feet,  not  less  than  a  block,  upon  either 
or  both  sides  of  any  street  where  the  same 
shall  be  necessary  to  complete  such  class  of 
Improvement  on  any  square  or  street 
•  ♦  •  That  the  council  may  require  by 
ordinance  the  Improvement  of  any  street  or 
alley  simply  by  grading  or  graveling  or 
macadamizing,  or  may  require  by  ordinance 
tlie  whole  of  any  street  to  be  Improved  by 
grading,  graveling  or  macadamizing,  gut- 
tering, curbing  and  paving  or  planking  the 
sidewalk,  the  whole  or  any  part  not  less 
than  one  block  of  any  street."  Tbe  only  au- 
thority for  the  Improveuients  here  made  is 
found  in  this  section,  and  It  is  contended  for 
appellee  that  the  power  to  Impose  the  cost 
of  improvements  «i)on  abutting  property  ex- 
ists only  when  the  territory  within  which 
the  improvements  are  made  is  divided  Into 
blocks;  and  as  It  is  conceded  that  the  ter- 
rltoiy  in  which  the  appellee's  property  Is 
located  Is  not  divided  Into  blocks,  or  laid  off 
Into  squares  by  streets  or  alleys,  it  is  ar- 
gued tlint  the  city  was  without  authority  to 
chai'Ke  tbe  owner  with  the  cost  of  the  im- 
provements. 

Situated  where  appellee's  property  is,  it  Is 
impracticable  to  divide  the  territory  which 
Includes  appellee's  proi)crty  Into  squares  or 
blocks,  or  lay  oft  streets  and  alleys,  and  the 
construction  contended  for  would  deny  the 
;ity  the  right  to  Improve  the  appellee's  prop- 
erty at  his  expense  or  compel  him  to  do  It. 
Although  property  north,  south,  east  or  west 
of  appellee  that  was  susceptible  of  being  laid 


off  into  blocks  and  squares  might  be  improv- 
ed at  the  cost  of  the  property  owners,  ana 
appellee  derive  benefit  and  advantage  there- 
from, he  would  escape  entirely  the  burdens 
of  the  city .  government  made  necessary  In 
the  Improvement  of  its  sidewalks  and  streets. 
We  do  not  believe  this  construction  either 
reasonable  or  proper.  The  purpose  of  the 
Legislature  In  using  the  expression  "not  less 
than  a  block,"  which  appears  three  times  in 
the  section,  was  evidently  to  require  the  city, 
when  it  undertook  to  improve  streets  or  al- 
leys, to  Improve  not  less  than  a  block  in  ter- 
ritory divided  into  squares  or  blocks,  or.  If 
not  so  divided,  to  Improve  not  less  than  a 
block  In  distance.  To  illustrate:  Under 
this  section,  If  the  city  desired  to  make  new 
sidewalks,  curbing,  and  guttering  in  a  new 
locality  divided  Into  blocks,  It  could  not  re- 
quire one  property  owner  to  Improve  bis 
property  and  relieve  the  adjacent  property 
owner  In  the  same  block,  but  must  provide 
for  tbe  Improvement  In  the  same  manner  of 
the  sidewalks,  guttering,  and  curbing  tbe 
full  length  of  tbe  block,  so  that  no  favoritism 
could  be  shown  one  abutting  property  owner 
or  discrimination  indulged  In  against  his 
neighbor.  But  in  that  portion  of  the  city 
that  Is  not  and  cannot  be  divided  Into  blocks, 
or  be  bounded  on  one  or  more  sides  by  streets 
and  alleys,  the  council  may  order  the  Im- 
provements of  the  sidewalks,  curbing,  and 
guttering,  provided  the  improvements  so  or- 
dered are  not  less  In  length  than  an  ordinary 
block.  The  statute  does  not  mean  tliat  no 
Improvements  can  be  made  except  in  terri- 
tory laid  off  into  blocks  and  squares,  but 
only  that  no  Improvement  shall  be  made  for 
a  distance  less  than  the  length  of  a  block. 
Ordinarily,  it  may  be  conceded  that  the  word 
"block"  contemplates  a  territory  divided  by 
streets  Into  blocks  or  squares,  or,  as  defined 
by  Webster,  a  "block  Is  a  square  or  portion 
of  a  city  Inclosed  by  streets,  whether  occu- 
pied by  buildings  or  composed  of  vacant 
lots."  Olsson  V.  Topeka,  42  Kan.  712,  21 
Pac.  210.  But,  under  the.  peculiar  wording 
of  this  statute,  this  construction  should  not 
be  Indulged  In,  as  to  do  so  would  deny  tbe 
city  the  right  to  require  property  owners  liv- 
ing in  territory  within  the  city  that  is  not 
and  cannot  be  divided  into  blocks  or  squares 
to  contribute  their  Just  proportion  of  the  ex- 
pense of  improving  the  sidewalks,  guttering, 
and  curbing  in  front  of  their  property,  and 
that  necessarily  enhances  Its  value  and  re- 
sults In  convenience  and  comfort  to  the  own- 
ers. The  fact  that  the  statute  does  not  de- 
flue  tbe  length  of  a  block  does  not  militate 
against  this  construction,  as  It  is  averred 
that  the  Improvement  extended  for  a  greater 
distance  than  the  length  of  a  block,  and,  in 
the  absence  of  a  statutory  definition  of  what 
constitutes  a  block,  Its  length  is  a  question 
of  fact  to  be  determined  from  the  evidence 
as  any  other  disputed  question. 

We  have  not  been  able  tc  find  any  case  di- 
rectly In  point,  although  a  somewhat  similar 
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qaeetloD  aroB«  In  the  case  of  Gibson  t.  O'- 
Brien, 6  S.  W.  28,  9  Ky.  Law  Rep.  639,  where 
the  conrt  had  under  consideration  the  section 
of  the  statute  supra.  In  that  case  the  prop- 
erty owners  resisted  the  attempt  to  enforce  a 
Hen  upon  the  property  upon  several  grounds ; 
one  of  them  being  that  there  was  no  block 
or  city  district  adjacent  to  or  abutting  on 
tbe  property;  that  the  territory  embraced 
con!<tItuted  no  block  or  part  of  a  block.  In 
respect  to  this  contention,  tbe  court  said : 
"As  to  the  remaining  question  necessary  to 
be  considered,  if  it  be  conceded  that  the 
charter  i)ermlts  the  improvement  of  any  part 
of  a  street  equal  In  length  to  one  block,  then 
it  Is  apparent  from  the  testimony  that  tbe 
distance  on  each  side  of  Broadway  street, 
from  Churchill  avenue  to  the  railroad,  or  to 
Enders  avenue,  is  equal  to  two  blocks.  Some 
of  the  blocks  In  the  city  are  a  much  greater 
distance  In  length  than  others,  but  looking 
to  the  average,  and  there  are  at  least  two 
blocks  from  the  beginning  of  this  improve- 
ment to  its  terminus.  The  length  is  nearly 
900  feet  The  definition  of  a  block  Is  not 
given  by  the  charter,  and  whether  in  the 
sense  used  a  block  Is  constituted  by  having  a 
street  on  each  side,  as  a  square  surrounded 
by  streets,  or  that  the  Improvement  Is  not  to 
be  less  In  length  than  that  of  the  average 
block,  still,  in  either  event,  the  charter  has 
been  complied  with." 

It  la  further  insisted  for  api)ellee  that,  as 
the  answer  denied  the  execution  of  a  con- 
tract for  the  Improvement,  and  the  appellant 
with  this  denial  in  the  record  had  the  cause 
submitted  for  judgment  on  its  motion,  the 
averments  of  the  answer  must  be  taken  as 
true ;  and  hence  as  It  stands  admitted  that  no 
contract  for  the  Improvement  of  the  street 
was  entered  Into,  the  judgment  dismissing  the 
petition  was  proper.  We  do  not  agree  with 
counsel  that  the  submission  of  the  cause  on 
motion  of  appellee,  piatntitF  below,  had  the 
effect  of  admitting  to  be  true  the  averments 
of  the  answer.  Section  366  of  the  Civil  Code 
of  Practice  provides  that:  "The  plaintiff  shall 
be  entitled  to  a  trial  in  an  equitable  action, 
at  the  first  term  after  tbe  summons  has  been 
served  on  all  tbe  defendants  as  provided  in 
section  102,  If  no  issue  of  fact  be  made  by 
the  pleadings ;  or.  If  the  plaintiff  consent  that 
the  statements  of  the  answer  may  be  taken 
as  true."  Under  this  section,  the  plaintiff  in 
an  equitable  action  is  entitled  to  a  submis- 
sion and  trial  at  the  appearance  term  In  two 
states  of  case:  First,  If  no  pleading  Is  tiled 
by  the  defendant  raising  an  Issue  of  fact; 
second,  if  the  plaintiff  consents  of  record 
that  tbe  statements  of  the  answer,  if  one  be 
filed,  may  be  taken  as  true.  The  plaintiff 
in  this  case,  although  it  moved  to  submit  the 
action,  did  not  consent  of  record  that  the 
statements  of  the  answer  should  be  taken 
as  true.  Therefore  it  was  not  entitled  to  a 
sDbmlssion  of  the  case  at  that  term.  No  ol>- 
Jection.  however,  was  made  to  tbe  motion 
to  submit;  connsel  for  defendant  evidently 


proceeding  upon  the  theory  that  tbe  motion 
to  submit  was  in  effect  consenting  that  tbe 
statements  of  tbe  answer  should  be  accepted 
as  true.  But  we  do  not  ttaink  this  a  proper 
construction  of  the  section.  The  averments 
of  an  answer  will  not  be  taken  as  true,  un- 
less the  plaintiff  consents  in  terms  that 
they  shall  be  so  taken,  and  a  motion  by  the 
plaintiff  to  submit  does  not  have  this  effect. 
Gruell  V.  Smalley,  1  Duv.  359. 

The  counterclaim  presented  by  appellee  set 
up  a  good  defense,  and  upon  the  trial  of  the 
case  he  should  be  allowed  to  prove  tbe  dam- 
age, If  any,  to  his  property  by  reason  of  the 
taking  and  Injury  complained  of.  Whether 
or  not  a  contract  was  duly- entered  Into  pre- 
sents an  Issue  of  fact  that  may  also  be  de- 
termined on  another  trial. 

The  judgment  Is  reversed  for  proceedings 
consistent  with  this  opinion. 


CURRET'S  GUARDIAN  et  ai.  v.  MONSCH'S 
GUARDIAN  et  al. 

(Court  of  Appeals  of  Kentucky.    Sept  24,  1907.) 

Trusts— Reaii  Bstatb— Sai.b. 

In  a  proceeding  to  sell  certain  real  estate  . 
devised  to  certain  minors,  the  property,  nt  the 
time  subject  to  the  dower  interest  of  testator's 
widow,  was  owned  one  half  in  fee  by  M.  and  the 
other  half  by  C.  and  ber  children  and  any  other 
child  that  she  might  have,  under  testator  a  will, 
which  appointed  a  trustee  to  manage  the  prop- 
erty and  authorized  it,  when  the  interest  of 
the  parties  demanded  it,  to  apply  to  the  court 
to  sell  the  property  for  reinvestment.  Held  that, 
where  it  appeared  to  be  for  the  best  interest  of 
all  that  a  sale  should  be  had,  the  court  was 
authorized  to  direct  a  sale  both  under  tlie  will 
and  under  Civ.  Code  Prac.  S  491,  authorizing 
the  sale  of  lands  devised  to  infants  and  persons 
under  guardianship  for  reinvestment,  etc. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Division. 

"Not  to  be  officially  reported." 

Proceedings  by  David  Frantz  Monsch's 
guardian  and  others  for  tbe  sale  of  certain 
real  estate  formerly  owned  by  David  Frantz, 
Jr.,  deceased,  to  which  Alice  A.  Currey's 
guardian  and  others  filed  objections.  From 
an  order  directing  tbe  sale  of  tbe  property, 
objectors  appeaL    Affirmed. 

D.  Moxley,  for  appellants.  E.  L.  McDonald 
and  R.  C  &  J.  J.  Davis,  for  appellees. 

NUNN,  J.  This  appeal  is  prosecuted  from 
a  judgment  directing  the  sale  of  some  real 
estate.  The  question  being  merely  as  to 
whether  the  court  had  Jurisdiction,  under 
the  Code,  to  order  the  sale.  It  appears  from 
the  record  that  the  sale  has  been  confirmed, 
that  the  purchaser  paid  the  full  amount  of 
the  purchase  price  in  cash,  and  that  the  deed 
has  been  made  by  the  commissioner  convey- 
ing the  property  free  of  Hen.  The  property 
was  owned  by  David  Frantz,  Jr.,  who  died 
a  resident  of  Jefferson  county,  Ky.,  leaving 
a  will,  which  was  probated  September  21, 
1904,  by  which,  after  mnklng  certain  provi- 
sions for  bis  widow,   which  provisions  she 
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duly  renounced  and  took  under  the  statute, 
devised  the  remainder  of  bis  estate  in  the 
following  language: 

"Item  3d :  The  rest  of  my  estate  of  every 
kind  and  description  I  devise  to  my  daugh- 
ters, Annie  Frantz  and  Ida  Frantz,  to  be 
equally  divided  between  them,  the  same  to  be 
beld  In  trust  for  their  sole  and  separate  use 
and  enjoyment  during  their  lifetime  and  to 
be  free  from  the  debts,  control  or  interfer- 
ence of  any  husband  they  may  have,  and  at 
their  death  the  share  of  each  to  descend  in 
fee  to  any  child  or  children  she  may  have. 

"Should  either  of  my  said  daughters  die 
leaving  no  descendants  living  at  the  time  of 
her  death,  then  the  share  or  portion  of  prop- 
erty hereby  devised  shall  go  to  the  other 
daughter  and  be  held  in  the  same  manner 
and  upon  the  same  trust  and  limitations  as 
are  herein  set  forth  In  regard  to  the  share 
of  each. 

"Should  both  of  my  daughters  die  without 
descendants  living,  then  I  desire  my  estate 
to  go  to  my  brother  and  sisters,  or  their 
descendants. 

"I  desire  the  chancery  court  to  appoint  a 
trustee  under  this  my  will,  for  my  wife,  and 
each  of  my  daughters. 

"Whenever  in  the  Judgment  of  the  trus- 
tee so  appointed  the  interest  of  the  parties 
may  demand  a  sale  of  any  part  of  my  es- 
tate, the  trustee  may  make  application  to  the 
chancery  court  for  a  decree  for  the  sale  of 
any  of  said  estate  for  the  purpose  of  rein- 
vestment. The  property  so  purchased  to  be 
held  upon  the  same  trust  as  hereinbefore 
provided." 

By  a  codicil  the  testator  directed  that  a 
solvent  and  careful  trust  company  of  the 
city  of  Louisville  be  appointed  to  fill  the 
position  of  trustee  under  his  will.  One  of 
the  daughters,  Annie  Frantz,  married  F. 
Wible  Currey,  and  is  still  living  and  has  four 
children,  who  are  the  appellants  herein,  and 
are  still  infants  under  14  years  of  age.  Ida 
Frantz  married  one  Monsch.  She  died  and 
left  one  child,  David  Frantz  Monsch.  It 
therefore  appears  that,  at  the  time  of  the 
institution  of  this  suit,  Annie  Frantz,  widow 
of  David  Frantz,  Jr.,  bad  a  dower  interest 
in  his  property,  and  that  subject  to  said  In- 
terest It  was 'owned  as  follows:  David  Frantz 
Monsch  owned  an  undivided  half  Interest  in 
fee,  subject  to  said  dower,  and  the  other  half 
interest,  subject  to  the  widow's  dower,  was 
vested  in  Ida  Frantz  Currey  and  her  children, 
and  any  other  child  that  she  might  have, 
under  the  provisions  of  her  father's  will. 
The  property  being  held  In  this  condition, 
this  action  was  brought  by  appellees,  who 
compose  all  the  parties  having  any  Interest 
in  the  real  estate,  against  appellants  for  the 
purpose  of  the  sale  of  this  property,  upon 
the  ground  that  the  property  could  not  be 
divided  without  materially  impairing  its  val- 
ue or  the  value  of  each  of  the  interests  there- 
in, and  that  it  was  greatly  to  the  interest 
of  all  concerned  to  have  it  sold.    The  case 


proceeded  regularly  to  Judgment;  it  being 
shown  by  the  proof  that  the  property  was 
not  divisible  without  materially  Impairing 
its  value,  and  that  it  was  to  the  best  Interest 
of  the  parties  that  it  should  be  sold  because 
it  was  vacant  and  not  productive.  Proper 
bond  was  executed  by  the  guardian  of  the 
infant,  and  Judgment  was  rendered  adjudg- 
ing that  the  parties  to  the  action  had  a  vest- 
ed interest  and  were  in  possession  of  the 
property  in  question,  which  could  not  be  di- 
vided without  materially  impairing  its  value 
and  the  value  of  the  respective  interest  there- 
in. The  Judgment  further  provided  that  out 
of  the  proceeds  of  the  sale  the  dower  inter- 
est of  the  plaintiff,  Anna  Frantz,  should  be 
ascertained  and  paid  to  her,  and  that  the 
balance,  after  payment  of  cost,  should  be 
reinvested,  and  that  the  property  in  which 
the  money  was  reinvested  be  held  upon  the 
same  trust  as  provided  in  the  will  of  David 
Firantz,  Jr. 

It  is  claimed  on  behalf  of  appellants  that, 
since  an  undivided  half  Interest  was  vested 
in  the  Fidelity  Trust  Company  for  Mrs.  Cur- 
rey under  the  will  of  her  father  for  life,  with 
remainder  to  her  children,  or  in  default  of 
children  to  her  sister  or  her  descendants,  it 
could  not  be  said  that  tbe  parties  were  seised 
of  a  vested  estate,  or  that  the  case  came 
within  the  provisions  of  section  490  of  the 
Civil  Code  of  Practice.  Conceding  this  to  be 
true,  which  we  do  not  decide,  it  is  certain 
that  the  court  had  Jurisdiction  to  sell  this 
land  under  the  provisions  of  section  491  of 
the  Civil  Code  of  Practice,  and  the  case 
was  prepared  and  met  all  the  requirements 
of  tbe  provisions  or  this  last-named  sec- 
tion before  tbe  ord»  of  sale  was  made.  See 
the  cases  of  Atberton  v.  Warren,  120  Ky.  151, 
85  S.  W.  1011,  and  Crutcher  v.  Rodman's 
Trustee,  118  Ky.  506,  81  S.  W.  252.  In  ad- 
dition to  the  power  and  Jurisdiction  of  tbe 
court  under  the  section  of  the  Code  referred 
to,  the  will  authorized  the  trustee,  the  Fideli- 
ty Trust  Company,  when  in  its  Judgment  the 
interest  of  the  parties  demanded  it,  to  make 
application  to  the  court  for  a  decree  to  sell 
the  property  for  the  purpose  of  reinvestment, 
which  was  done  In  this  case.  We  are  of  the 
opinion,  therefore,  that  the  sale  of  the  prop- 
erty referred  to  was  valid,  and  tbe  purchaser 
obtained  a  good  title. 

For  these  reasons  the  Judgment  of  the  low- 
er court  is  affirmed. 


SILVA  r.  CITY  OF  NEWPORT  et  al. 

(Court  of  Appeals  of  Kentucky.    Sept.  25, 1907.) 

1.  Municipal    Cobforatiohs  —  Sbweb    Dis- 
TBicTS— Statutes— REPEAt. 

Act  April  16,  1890  (2  Acts  1889-00,  p.  900, 
c.  807),  authorizing  the  division  of  a  city  into 
sewer  districts  and  the  iaguance  of  bonds  for 
sewera  therein  paid  by  a  tax  on  each  district, 
is  not  repealed  by  Rev.  St  1903,  i  3105,  forming 
a  part  of  the  charter  of  cities  of  the  daas  to 
which  the  city  tjelongs,  and  providing  for  the 
payment  of  sewers  by  owners  of  abutdng  prop- 
erty. 
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£.  S&MS— PdbLIO     IlIPBOVEMENTS— Combthuo- 

noN  or  Sewxbs. 

The  power  of  a  city  to  establish  sewer  dis- 
tricts and  construct  sewers  therein  at  the  cost 
-of  each  district,  as  authorized  by  Act  April  16, 
1890  (2  Acts  1889-90.  p.  602,  c.  807).  is  not 
exhausted  by  the  establishment  of  districts  and 
the  partial  construction  of  sewers  in  a  district 
as  provided  for  by  a  plan  for  sewers  therein ; 
but  the  city  may  subsequently  complete  the 
•ystem  as  originally  established,  but  has  no 
power  thereafter  to  add  additional  streets  or 
sewera. 

3.  KviDENCE— Secondabt  Evidknck— Lobs  or 

Pbimaby  Evidence. 

A  city  established  sewer  districts  and  made 
an  estimate  and  a  map  of  a  sewer  system  for  a 
district.  The  estimate  and  map  were  lost. 
Held,  that  parol  testimony  was  admissible  to 
show  what  the  original  plan  was  so  as  to  au- 
thorize the  city  to  carry  the  same  into  effect. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {  581.] 

Appeal  from  Circuit  Court,  Campbell  Coun- 
ty. 

"Not  to  be  ofQclally  reported." 

Action  by  Allaert  Sllva  against  the  city  of 
Newport  ana  others.  From  a  judgment  of 
dismissal,    plaintiff   appeals.    Affirmed. 

See  84  S.  W.  742. 

James  C.  Wright,  for  appellant.  James  T. 
Xhomton  and  Aubrey  Barbour,  for  appellees. 

BARKER,  J.    This  action  was  instituted 
-for  the  purpose  of  enjoining  the  city  of  New- 
port from  constructing  certain  sewers  under 
a  special  act  of  the  Legislature,  approved 
April  16,  1800  (2  Acts  1889-90,  p.  602,  c.  807) ; 
It  being  claimed  that  the  work  should  be 
done  under  section  3105,  Ky.  St  1903,  which 
constitutes  a  part  of  the  charter  of  cities  of 
the  second  class,  to  which  Newport  belongs. 
The  act  of  1800  provides  that  the  city  shall 
be  divided  Into  districts  for  sewerage  pur- 
poses, that  these  shall  be  designated  by  the 
letters  of  the  alphabet,  that  the  city  shall  Is- 
sue  Interest-bearing  bonds   In   payment  for 
the   construction    of   the   sewers,    and   that 
these  bonds  shall  finally  be  paid  by  a  tax 
levied  on  the  whole  district  In  which   the 
sewer  is  constructed.    Under  the  charter  of 
cities  of  the  second  class  (section  3105,  Ky. 
St.  1003),  the  mode  of  paying  for  sewers  Is 
radically  changed ;   the  work  being  paid  for 
by  the  owners  of  abutting  property.    Under 
the  special  act  of  1890,  tfle  common  council, 
by   proper   ordinance,   divided   the   city   of 
Newport  Into  five  sewerage  districts,  desig- 
nated, respectively,  "A."  "B."  "C."  "D,"  and 
"B,"  established  a  sewerage  system  In  each, 
and  authorized  the  sewers  to  be  constructed. 
The  property  of  the  plaintiff  in  this  action 
lies  In  district  I>.    The  sewerage  system  es- 
tablished In  this  district  is  based  upon  a  re- 
port made  by  the  city  engineer,  accompanied 
by  a  map  showing  the  various  sewers  and 
the  streets  under  which  they  were  to  be  con- 
structed, and  an  estimate  that  It  would  re- 
quire an  <!zpendltare  of  $134,500  to  complete 
the  same.    Thereupon  various  sewers  were 
constructed  In  district  D  at  a  coat  of  $89,- 


000.  Afterwards,  no  further  sewers  were 
made  for  several  years,  and  In  the  meantime 
the  report  of  the  city  engineer  and  the  map 
seem  to  have  been  lost,  and  cannot  now  be 
found.  The  city  Is  now  proposing  to  com- 
plete the  system  as  originally  established  by 
constructing  sewers  under  certain  streets 
whlcb  were  embraced  In  the  estimate  of  the 
city  engineer  and  shown  upon  his  map,  and 
It  is  to  prevent  this  work  being  done  that 
the  plaintiff,  a  taxpayer  whose  property  lies 
In  the  district  In  question.  Instituted  this  ac- 
tion for  an  injunction. 

In  the  cases  of  Warren  v.  City  of  New- 
port, 23  Ky.  Law  Rep.  1006,  64  S.  W.  852, 
and  Dyer  v.  City  of  Newport,  26  Ky.  Law 
Rep.  204,  80  S.  W.  1127,  It  Is  decided  that 
the  special  act  of  1890  was  not  repealed 
either  by  the  Constitution  or  by  the  charter 
of  cities  of  the  second  class,  and  that  the 
city  was  authorized  to  complete  the  sewerage 
system  originally  established  under  the  spe- 
cial act.  Indeed,  as  we  understand  it,  ap- 
pellant does  not  contend  that  the  act  of  1890 
has  been  repealed,  but  that  the  power  of  the 
city  has  been  exhausted  by  the  construction 
of  the  sewers  for  which  the  $89,000  of  bonds 
above  mentioned  were  Issued;  In  other 
words,  that  the  law  requires  the  city  to  com- 
plete the  whole  sewerage  plan  of  any  given 
district  at  one  time,  and,  having  once  acted 
In  the  premises.  It  Is  thereafter  without  pow- 
er to  construct  additional  sewers.  To  this 
conclusion  we  cannot  agree.  Indeed,  it  was 
decided  otherwise  in  the  case  of  Dyer  v.  City 
of  Newport.  The  opinion  In  that  case  shows 
that  on  February  8,  1895,  the  council  passed 
an  ordinance  providing  for  the  sewering  of 
district  E,  and  that  sewers  were  constructed 
In  that  district;  that  long  afterwards,  April 
26,  1904,  an  ordinance  was  passed  for  the 
completion  of  the  sewerage  system  In  dis- 
trict B  In  pursuance  to  the  act.  And  this 
procedure  was  upheld. 

Now,  In  the  case  at  bar,  In  May,  1892,  the 
city  passed  the  following  ordinance : 

"Be  It  ordained  by  the  mayor  and  board 
of  councllmen  of  the  city  of  Newport,  Ky.: 
"(1)  That  district  D  of  the  sewer  districts 
of  the  city  of  Newport,  Ky.,  be  sewered,  and 
the  same  Is  hereby  ordered  sewered,  pursu- 
ant to  the  provisions  of  an  act  entitled  'An 
act  to  provide  for  sewerage  In  the  city  of 
Newport,'  approved  April  16,  1890. 

"(2)  The  city  engineer  shall  report  all 
plans  and  specifications  for  the  sewering  of 
district  D  and  an  estimate  of  the  cost  of 
same  as  an  entirety,  and  also  an  estimate  of 
the  rate  of  tax  on  the  one  hundred  dollars 
valuation  according  to  the  assessed  valua- 
tion of  real  estate  In  the  district,  It  will  re- 
quire each  year  for  twenty  years  to  pay  In- 
terest at  the  rate  of  five  per  cent,  on  the  un- 
paid part  of,  and  one-twentieth  of  the  whole 
cost." 

Under  this  ordinance  the  sewers  were 
constructed  prior  to  1895,  at  a  cost  of  $89,000 ; 
but  this  did  not  complete  the  tewerage  sys- 
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tern  In  that  district.  It  Is  conclusively  es- 
tablished that  the  streets  Involved  in  this 
action  were  a  part  of  the  original  sewerage 
plan,  although  the  sewers  have  not  yet  been 
constructed.  It  will  be  observed  that  the 
ordinance  contemplated  the  whole  sewerage 
plan  In  the  district  as  an  entirety,  and  It  was 
not,  In  our  opinion,  necessary  in  order  to  com- 
plete it  that  every  street  In  the  original  plan 
should  have  been  sewered  under  one  con- 
tract, or  at  one  time  The  construction  of 
a  sewerage  system  involves  a  vast  amount 
of  work  and  expense,  and  requires  a  long 
time  In  which  to  complete  It  No  good  could 
result  In  requiring  the  city  to  complete  the 
whole  plan  under  one  contract,  or  at  one 
time.  On  the  contrary,  much  harm  might 
result  from  undue  haste. 

It  does  not  seem  to  us  that  the  point  re- 
lied upon  by  appellant,  the  loss  of  the  esti- 
mate and  the  map,  prevented  the  city  from 
showing  what  the  original  plan  was,  or  that 
the  streets  involved  In  this  action  were  in- 
cluded therein.  The  loss  of  the  record  un- 
doubtedly makes  It  more  difficult  to  establish 
these  facts,  and  we  may  feel  less  certain  of 
the  accuracy  of  oral  testimony  than  of  the 
lost  record ;  but  there  Is  no  reason  for  refus- 
ing to  allow  the  city  to  show  by  oral  testi- 
mony that  the  streets  in  question  were  in- 
cluded In  the  original  plan;  it  having  first 
been  established  that  the  report  of  the  en- 
gineer and  the  map  have  been  lost .  It  would 
manifestly  be  a  great  hardship  upon  prop- 
erty holders  along  the  streets  now  proposed 
to  be  sewered  to  change  the  mode  of  payment 
from  that  provided  by  the  act  of  1890  to  that 
provided  by  the  new  charter.  If  this  were 
done.  It  would  result  that  these  property 
holders  would  be  required  to  bear  the  whole 
burden  of  constructing  the  sewers  in  the 
streets  on  which  their  property  abuts,  and 
they  would  also  be  required,  year  by  year, 
to  pay  a  tax  to  extinguish  the  bonds  issued 
to  pay  for  the  sewers  constructed  prior  to 
1895 — c-learly  double  taxation.  This  con- 
Ktruction  should  be  avoided,  unless  we  are 
Irresistibly  constrained  thereto  by  the  rigor 
of  the  law,  which,  as  we  have  shown,  is 
not  the  case.  The  conclusion  we  have  reach- 
ed Is  that  the  sewerage  system  authorized  by 
the  act  of  1800  In  each  district  Is  an  entirety, 
and  that  the  city  has  the  right  to  complete 
the  original  plan  established  for  each  district 
and  after  that  is  done  its  power  under  the 
act  is  exhausted.  No  additional  streets  or 
sewers  can  be  added,  for  this  would  result 
in  extending  the  power  tmder  the  act  In- 
definitely. As  It  has  been  made  to  appear 
in  this  c'ase  that  the  sewers  Involved  In  this 
litigntlon  were  embraced  In  the  original  plan, 
we  are  constrained  to  hold,  under  the  prin- 
ciples established  in  the  cases  herein  cited, 
that  the  city  may  construct  them  under  the 
special  act;  it  being  left  to  the  discretion 
of  the  council  as  to  the  time  when  this  should 
lio  done.    But  the  municipality  has  no  power 


to  Increase  the  system  beyond  that  originally 
established. 

For  these  reasons  the  Judgment  of  the  cir- 
cuit court  dismissing  the  petition  is  affirmed. 


EICHMAN'S  COMMITTEE  v.  SOUTH  COV- 
INGTON &  0.  ST.  RT.  CO. 
(Court  of  Appeals  of  Kentucky.    Sept  27, 1907.) 

1.  JuBY— Impaneling. 

Ky.  St.  1903.  W  2241-2244.  relate  to  the 
selection  and  impaneling  of  juries,  and  were  re- 
enacted  bv  Sess.  Acts  190C,  p.  519,  c.  156.  with 
certain  alterations,  which  made  service  on  a 
regular  jury  within  a  year  previous  a  new 
ground  of  challenge,  and  provided  for  a  draw- 
ing in  open  court  by  the  judge  of  the  names  of 
jurors  from  the  jury  wheel.  Held,  that  the 
amendment,  which  went  into  etfect  June  11, 
1906,  did  not  annul  the  selection  of  existing 
Juriea  drawn  under  the  statnte  before  amend- 
ment though  such  parts  of  the  amended  statute 
as  required  no  further  time  to  put  them  into- 
operation,  such  as  the  right  to  challenge  a 
juror  on  the  ground  that  .be  had  served  on  a 
regular  panel  within  a  yMir  previous,  became 
fully  effective  on  June  11,  1906. 

2.  Same— Challenges  to  Panel— Practice. 

Challenges  to  the  panel  shoald  precede  noil 
challenges. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig., 
vol.  31,  Jury,  i  498.] 

3.  Same— Objections— Waiveb. 

Unless  seasonably  made,  objections  to  the- 
panel,  as  well  as  to  the  polls,  are  doemed  waived. 

Appeal  from  Circuit  Court  Kenton  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  Peter  }<:ichiuau's  Committee- 
against  the  South  Covington  &  Cincinnati 
Street  Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    .Affirmed. 

Robert  G.  Simmons  and  Byrne  &  Read,  for 
appellant  Ernst  Cassatt  &  McDougali  and 
Tbos.  H.  Paynter,  for  appellee. 

O'REAR,  0.  3.  An  amendment  to  sections 
2241,  2242,  2243,  and  2244,  Ky.  St  1903.  wa» 
adopted  at  the  lOOG  session  of  the  Legisla- 
ture without  an  emergency  clause  (chapter 
150,  p.  519,  Sess.  Acts  1906),  and  therefore 
went  Into  effect  90  days  after  the  adjoum- 
mient  of  the  session  (section  51,  Const),  or  on 
June  11,  1006.  Sections  2241-2244,  Ky.  St 
1903,  are  parts  of  the  laws  of  the  state  reg- 
ulating the  selection  and  impaneliug  of  juries. 
The  amendment  re-enacted  those  sections  with 
certain  alterations.  The  only  changes  that  af- 
fect this  case  are  those  pertaining  to  the  veu- 
Ire  for  the  term,  or  In  courts  of  continuous 
session,  for  the  specified  parts  of  terms,  and 
the  grounds  for  challenge.  The  Kenton  cir- 
cuit court  was  In  session  on  and  prior  to  June 
11,  1906,  on  which  latter  date  this  case  had 
been  set  down  for  trial.  Though  called  then. 
Its  trial  was  not  begun  till  the  following  day, 
when,  the  parties  announcing  ready,. a  panel 
of  18  jurors  who  had  been  previously  selected 
and  su^imoned  as  part  of  the  standing  and 
regular  Jury  for  the  term,  under  the  existing 
statute,  came  around  for  examlnatioB.    Beias 
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questioned,  two  were  excused  upon  the  chal- 
Ituige  of  tbe  plaintiff  (appellant)  npon  the 
gronnd  that  they  had  serred  upon  a  regular 
jury  within  a  year  preTlous — a  new  ground 
of  challenge  made  by  the  amendment  The 
panel  was  filled  and  found  qualified  and  of- 
fered to  the  parties  that  they  might  exercise 
their  peremptory  challenges.  Thereupon  ap- 
pollant  for  tbe  first  time  interposed  an  ob- 
jection to  the  entire  panel  upon  tbe  ground 
that  it  had  not  been  selected  in  accordance 
with  the  proTisions  of  the  act  of  1906.  His 
objection  and  challenge  to  the  panel  was 
oTermled,  and  he  excepted.  Not  being  satis- 
fled  with  the  verdict  and  judgment,  he  pros- 
ecutes this  appeal  from  the  Judgment  over- 
niling  his  motion  for  new  trial,  npd  asks  a 
reversal  npon  the  sole  ground  that  the  trial 
court  erred  in  overruling  his  challenge  to 
tbe  panel.  His  contention  is  that  tbe  act  of 
1906  became  tbe  law  on'  June  11,  1006,  re- 
pealing tbe  sections  amended  by  It,  and  an- 
nulled the  selection  of  all  existing  Juries 
which  had  been  drawn  under  the  statute  be- 
fore tbe  amendment 

Tbe  fact  Is  tbe  amendment  re-enacted  tbe 
sections  of  tbe  statute,  providing  as  new  mat- 
ter for  a  drawing  In  open  court  by  the  Judge 
of  the  names  of  Jurors  from  the  Jury  wheel, 
and  giving  a  new  cause  for  challenging  a  Ju- 
ror. The  law  regulating  the  selection  of  Ju- 
ries was  not  altered  in  other  respects  In  ma- 
terial degree.  Nor  do  tbe  amended  sections 
show  a  legislative  purpose  to  suspend  for 
any  time  the  trial  by  Jury  in  courts  in  ses- 
sion when  the  amendment  became  a  law,  un- 
til the  amended  sections  could  be  put  into 
practical  effect  Some  time  must  necessarily 
elapse  under  tbe  terms  of  the  amendment  be- 
fore  it  could  l>ecome  effective.  In  the  mean- 
time, tbe  Juries  already  selected  might  be 
used  by  the  conrts.  Such  parts  of  the  amend- 
ed statute  as  required  no  further  time  to  put 
them  into  operation,  as,  for  example,  the 
right  to  challenge  a  Juror  on  the  ground  that 
be  bad  served  npon  a  regular  panel  within 
a  year  previous,  became  fully  effective  on 
Inne  11,  1906. 

We  will  add,  lest  a  failure  to  do  so  might 
he  misconstrued  into  approval  of  the  practice, 
that  tbe  objection  to  the  panel  came  too  late, 
In  any  event  Challenges  to  the  panel 
should  precede  poll  challenges.  TJnIess  sea- 
sonably made,  the  objections  to  the  panel,  as 
veil  88  to  the  polls,  are  deemed  to  have  been 
waived, 

lodgment  affirmed. 


CWaNNATI,  N.  O.  A  T.  P.  RT.  CO.  r. 
BLAnOHTER. 

(Cimit  of  Appeals  of  Kentucky.    Sept  26, 1907.) 

'ArpBAL-CoTTaxB—JuBisDionoN— Amount    ir 

U)1«T«0VEB8Y. 

Where  an  order  in  an  equity  case  entered 
yt  ((reemeDt  by  the  parties  eliminated  every 
■■■<  talted  in  an  action  at  law  between  them, 
^ceT>t  u  to  the  amount  of  damages  plaintiff 
"Abb  wu  entitled  to  recover,  and  plaintiff 


recovered  only  $125,  an  appeal  from  the  award 
was  not  wltmn  the  Jurisdiction  of  the  Court  of 
Appeals. 

Appeal  from  Circuit  Court,  Lincoln  County. 

"Not  to  be  officially  resorted." 

Action  by  S.  A.  Slaughter  against  the  Cin- 
cinnati, New  Orleans  &  Texas  Pacific  Rail- 
way Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.     Dismissed. 

J.  W.  Alcorn  and  John  Galvin,  for  appel- 
lant Emmett  Puyear,  Bobt  Harding,  M.  C. 
Saiifley,  and  Greene  A  Tan  Winkle,  for  ap- 
pellee. 

SETTLE,  J.  Appellee  brought  this  action 
ordinary  in  the  court  below  to  recover  of  ap- 
pellant damages  for  closing  and  obstructing  a 
passway  upon  Its  right  of  way  which  be  claim- 
ed to  own,  thereby  depriving  him  of  Its  use. 
A  similar  action  was  Instituted  in  the  same 
court  against  appellant  by  C.  R.  Slaughter, 
also  a  claimant  of  the  use  of  the  same  pass- 
way.  Shortly  before  these  suits  were  filed, 
appellant  and  its  lessors,  tbe  trustees  of  the 
Cincinnati  Southern  Railway  Company,  by 
action  In  equity,  brought  In  the  same  court 
against  tbe  Slaughters  and  others,  sought  to 
have  quieted  their  title  to  the  ground  included 
In  tbe  passway  and  to  enjoin  the  several 
claimants  thereof  from  further  using  It 
As  the  actions  were  all  pending  at  tbe  same 
time,  by  an  order  entered  In  the  equity  action, 
all  the  parties  agreed  that  the  equity  action 
should  be  first  tried,  and,  If  tbe  circuit  court 
decided  that  the  defendants  therein  were  en- 
titled to  the  passway  In  controversy,  then  the 
trial  of  the  two  ordinary  actions  above  re- 
ferred to  should  be  confined  to  the  single 
question  of  the  amount  of  damages  sustained 
by  the  plaintiffs,  respectively,  by  appellants' 
obstruction  of  the  passway.  Pursuant  to  this 
agreement,  the  equity  case  was  first  tried 
and  decided  by  the  lower  court  in  favor  of 
the  defendants  therein.  Thereafter  the  com- 
mon-law cases  were  severally  tried  as  to  the 
question  of  damages  alone,  and  tbe  plaintiffs 
therein  each  recovered  a  verdict  and  Judg- 
ment against  tbe  railroad  companies  for  $12.5 
In  damages.  The  latter,  having  been  refused 
new  trials,  appealed. 

Tbe  Judgment  in  the  equity  action  having 
been  affirmed  by  this  court  in  an  opinion  of 
this  date  (101  S.  W.  203),  we  are  naked  by 
appellees,  the  Slaughters,  to  dismiss  tbe  ap- 
peal in  this  and  tbe  other  common-law  cose, 
upon  the  ground  that  tbe  amount  recovered 
In  each  Is  below  the  Jurisdiction  of  this  court 
The  effect  of  the  agreed  order  in  the  equity 
action  was  to  eliminate  every  Issue  raised 
In  tbe  common-law  cases,  except  as  to  tbe 
amount  of  damages  the  plaintiffs  In  those 
cases  were  entitled  to  recover.  Therefore 
the  amount  Involved  In  this  court  Is  only 
$125  In  each  common-law  case  appealed. 

As  this  court  has  no  Jurisdiction  of  an 
appeal  Involving  less  than  $200,  it  necessarily 
follows  that  tbe  motion  to  dismiss  should  be 
sustained.    The  appeal  Is  therefore  dismissed. 
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COMMONWBSAI/TH  t.   LEXINGTON   ROL- 
LER MILLS  CO. 
(Court  of  Appeals  of  Kentucky.    Oct  1,  1907.) 
Taxation— A88E88HENT  of  Ouitted  Pbopkb- 

TY  —  PbOCEEDINOB  —  JUDGlfENI    OF    CODNTT 

CouBT— Bight  op  Appeal. 

In  a  proceeding  to  assess  property  a  tax- 
payer had  omitted  to  list,  brought  under  Ky. 
St.  1903,  S  4241,  authorizing  an  appeal  to  the 
circuit  court  from  so  much  of  the  order  as  de- 
cides whether  or  not  the  property  is  liable  to 
assessment,  an  order  of  the  county  court,  ad- 
judging that  the  taxpayer  did  not  fail  to  list 
for  taxation  the  property  described,  and  direct- 
ing the  dismissal  of  the  proceedings,  decides  that 
the  taxpayer  was  not  liable  to  assessment,  and 
an  appeal  lies  to  the  circuit  court. 

Appeal  from  Circuit  Court,  Payette  County. 

"Not  "to  be  officially  reported." 

Petition  by  the  commonwealtli,  by  Its  rev- 
enue oKent,  against  the  Lexington  Roller 
Mills  Company  to  assess  property  omitted. 
From  a  Judgment  of  the  circuit  court,  dis- 
missing an  appeal  by  the  commonn-ealth 
from  a  judgment  of  the  county  court  dis- 
missing the  proceedings,  the  commonwealth 
appeals.    Reversed  and  remanded. 

M.  J.  Holt  and  J.  A.  Edge,  for  tbe  Com- 
monwealth.   Jno.  T.  Shelby,  for  appellee. 

SETTLE,  J.  Tbe  appellant,  commonwealth 
of  Kentucky,  by  Its  revenue  agent  for  the 
state  at  large,  filed  In  tbe  Fayette  county 
court  a  petition  against  tbe  appellee,  Lex- 
ington Roller  Mills  Company,  for  the  pur- 
pose of  causing  to  be  assessed  for  taxa- 
tion certain  property  which  It  was  alleged 
appellee  had  failed  to  list  or  have  assessed 
for  taxation  for  and  during  the  years  1900, 
1901,  1902,  1903,  and  1904.  Appellee  resist- 
ed tbe  assessment  of  the  property.  Its  an- 
swer contained  two  paragraphs — the  first 
traversing  tbe  affirmative  matter  of  tbe  peti- 
tion, and  tbe  second  averring  that  it  had 
listed  all  its  property  for  tbe  years  named, 
which  was  denied  by  appellant's  reply.  Aft- 
er hearing  proof  tbe  county  court  adjudged 
that  appellee  "did  not  omit  or  fall  to  list 
for  taxation,  for  either  of  tbe  years  1900, 
1901,  1902,  1003,  and  1904,  any  of  tbe  prop- 
erty described  in  tbe  petition,  •  •  *  and  • 
it  is  therefore  ordered  and  adjudged  that  (he 
proceeding  be,  and  tbe  same  is,  hereby  dis- 
missed." An  appeal  from  tbe  foregoing 
Judgment  was  taken  by  tbe  commonwealth 
to  tbe  circuit  court,  and  was  by  that  court 
dismissed  without  a  trial  upon  tbe  merits. 
The  dismissal  was  followed  by  this  appeal, 
which  brings  tbe  case  to  this  court  for  re- 
view. 

We  are  advised  by  tbe  briefs  of  counsel 
that  tbe  appeal  from  tbe  Judgment  of  the 
county  court  was  dismissed'  by  the  circuit 
court  upon  tbe  ground  that  the  judgment  of 
the  county  court,  in  the  form  entered  in  that 
court,  was  not  appealable.  This  conclusion 
of  tbe  circuit  court  we  cannot  concur  in. 
Tbe  same  question  arose  in  tbe  case  of  Com- 
monwealth of  Kentucky,  by,  etc.,  v.  MitcbeU, 
Cassell  &  Baker,  99  S.  W.  070,  SO  Ky.  Law 


Rep.  775.  That  case,  like  the  one  at  bar, 
was  based  upon  section  4241,  Ky.  St  1903, 
and  was  Instituted  to  compel  tbe  assessment 
for  taxation  of  certain  property  the  defend- 
ants were  charged  with  falling  to  list  for 
certain  years.  They  made  the  same  defense 
interposed  In  this  case.  Tbe  county  court 
simply  dismissed  tbe  proceeding;  its  judg- 
ment giving  no  reason  therefor.  Tbe  com- 
monwealth took  an  appeal  to  the  circuit 
court,  and  that  court  dismissed  tbe  appeal 
on  the  ground  tliat  tbe  Judgement  of  tbe 
county  court  was  not  appealable,  because  it 
did  not  in  terms  decide  whether  or  not  tbe 
defendants  bad  omitted  to  list  for  taxation 
the  property  for  the  years  named.  This  rul- 
ing of  tbe  circuit  court  was  condemned  by 
this  comrt,  which  held  that,  when  appealed 
to  the  circuit  court,  the  case  stood  as  an 
ordinary  action  and  was  to  be  tried  de  novo, 
I  and  as  though  no  Judgment  had  been  ren- 
I  dered  in  tbe  county  court,  and,  this  being 
true,  that  it  was  not  material  that  tbe  judg- 
ment should  state  whether  the  county  court 
did  or  did  not  decide  that  the  property 
sought  to  be  assessed  for  taxation  had  been 
omitted  by  the  owner,  and  conseiiuenfly,  no 
valid  reason  could  be  urged  for  the  refusal 
of  the  circuit  court  to  take  Jurisdiction  of 
it  by  appeal.  Manifestly,  tbe  opinion  In  tbe 
case  supra  Is  conclusive  of  tbe  case  at  bar. 

It  is,  however,  contended  by  counsel  for 
appellee  that  there  Is  a  difference  in  the 
form  of  the  Judgment  which  distinguishes 
the  cases;  that  is,  that  the  judgment  of  tbe 
county  court  in  tbe  Case  of  Mitchell,  Cas- 
sell &  Baker  simply  dismissed  tbe  proceed- 
ing, whereas,  In  the  case  at  bar,  the  judg- 
ment of  the  county  court  was  that  tbe  de> 
fendant  (appellee)  "did  not  omit  or  fall  to- 
list  for  taxation  for  either  of  tbe  years  1900, 
1901,  1902,  1903,  1904  any  of  the  property 
described  in  tbe  petition.  •  •  *"  In 
meaning  and  effect  there  Is  no  difference  in 
tbe  judgments,  and  the  fact  that  neither  in 
so  many  words  declared  whether  or  not  tbe 
property  was  liable  to  assessment  did  not 
Justify  the  dismissal  of  tbe  appeal  in  either 
case  by  the  circuit  court  For  the  county 
court  to  adjudge  that  tbe  owner  had  not 
omitted  to  list  the  property,  or  to  dismiss- 
the  proceeding  without  reciting  the  reason- 
therefor,  was  In  either  event  equivalent  to 
saying  that  It  was  not  "liable  to  assess- 
ment." As  said  in  Commonwealth,  by,  etc., 
V.  Mitchell,  Cassell  &  Baker,  supra:  "While 
It  Is  true  that  only  so  much  of  the  Judgment 
of  the  county  court  as  decides  whether  or 
not  the  property  is  liable  to  assessment  is 
appealable,  as  tbe  appeal  Is  tried  de  novo  in 
tbe  circuit  court.  If  the  Judgment  of  the 
county  court  merely  shows  tbe  dismissal  of 
the  proceeding  In  tbe  coiyity  court,  the  cir- 
cuit court  will,  on  tbe  appeal  of  the  revenue 
agent,  assume  that  it  was  dismissed  by  the 
county  court  upon  the  ground  that  tbe  prop- 
erty sought  to  be  listed  bad  not  been  omitted 
by  the  person  proceeded  against,  as  charged,. 
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On  the  otber  band.  If  tbe  appeal  Is  taken 
by  the  defendant,  and  tbe  order  shows  that 
the  Judgment  went  against  him  In  tbe  count; 
court  for  any  amount,  though  the  omitted 
property  be  not  specified,  or  the  year  or 
years  it  was  omitted  be  not  named,  the  cir- 
cuit court  will  assume  that  it  was  for  the 
assessment  and  taxation  of  the  property,  or 
some  part  thereof,  alleged  to  have  been  omit- 
ted. In  either  event  the  circuit  court  should 
proceed  to  try  anew,  upon  tbe  evidence  in- 
troduced by  the  parties,  the  question  of 
whether  or  not  the  property  attempted  to  be 
assessed  is  liable  to  assessment,  and.  If  a 
different  conclusion  from  that  of  the  county 
court  be  arrived  at  by  the  circuit  court.  It 
will  remand  the  case  to  tbe  county  court, 
with  directions  to  enter  Judgment  In  that 
court  as  indicated.  If  the  Judgment  of  tbe 
circuit  court  should  be  that  property  which 
the  county  court  adjudged  bad  not  been  omit- 
ted Ig  liable  to  assessment  and  taxation,  it 
should  direct  the  county  court  to  assess  the 
omitted  property,  naming  the  years  for 
which  it  should  be  assessed,  but  leave  to 
tbe  county  court  the  fixing  of  the  fair  cash 
value  thereof."  Com.,  for  Use,  etc.,  v.  Reed, 
89  S.  W.  294,  28  Ky.  Law  Rep.  381. 

In  view  of  the  error  committed  by  the 
circuit  court  in  dismissing  the  common- 
wealth's appeal,  tbe  Judgment  Is  reversed, 
and  cause  remanded  for  further  proceedings 
consistent  with  the  opinion. 


tiOUISVILLB  PRESBYTERIAN  ORPHAN- 
AGE 7.  CHAMBERS'  GUARDIAN. 

(Conrt  of  Appeals  of  Kentudsy.    Oct.  2,  1907.) 

Ghasities  —  CHABrrABLK    SooiariEs— Reoov- 

XBT  fob  Cask  of  Children. 

A  corporation  whose  business  Is  to  care  for 
minors  without  homes  cannot  collect  for  the 
support  of  minors  who  have  property  in  the 
liands  of  a  guardian,  where  there  was  no  agree- 
ment with  the  guardian  and  no  understanding 
or  expectation  that  there  was  to  be  a  charge  for 
tlieir  support,  and  it  appears  that  the  support, 
etc,  was  actually  given  to  them. 

Appeal  from  Circuit  Court,  Henderson 
County. 

"Not  to  be  ofBclally  reported." 

Action  by  the  Louisville  Presbyterian  Or- 
phanage against  Laura  H.  and  Mary  B. 
Chambers'  guardian.  From  a  Judgment  sus- 
taining a  demurrer  to  the  petition,  plaintiff 
appeals.   Affirmed. 

Yeaman  &  Yeaman,  for  appellant  Mont- 
gomery Merritt,  for  appellee. 

CLAY,  O.  This  is  an  action  by  appellant, 
Louisville  Presbyterian  Orphanage,  to  re- 
cover of  the  Ohio  Valley  Banking  &  Trust 
Company,  statutory  guardian  of  Mary  Belle 
Chamtiers  and  Laura  Haddox  Chambers,  for 
lx>ard,  schooling,  and  maintenance  furnished 
said  Infants  t>etween  Septemlier  27,  1889, 
and  May  16,  1904,  amounting  to  $468.85  for 
Mary  Belle  Chambers  and  $500  for  Laura 
Haddox  Cbambera,  subject  in  each  Instance 


to  certain  credits  set  forth  in  the  petition. 
The  petition,  after  setting  forth  the  incor- 
poration of  appellant,  states  "that  the  busi- 
ness of  said  corporation  is  to  care  for,  nur- 
ture, and  educate  minors  who  are  without 
homes  or  parental  care.  It  makes  no  profit 
thereby,  and  its  only  income  is  from  moder- 
ate charges  against  such  of  its  Inmates  as 
have  any  estate,  and  by  voluntary  contrlbu- 
tlon&"  It  further  alleges  that  their  mother 
has  long  since  departed  this  life,  and  that, 
although  their  father  Is  living,  he  has  no 
property  or  estate,  and  has  not  for  a  long 
time,  and  does  not  now,  furnish  a  home  for, 
or  contribute  anything  to  tbe  support  of, 
either  of  said  children;  that  no  one  else  fur- 
nished anything  to  or  for  either  of  said  chil- 
dren during  said  time;  that  ail  of  the  said 
board,  schooling,  and  maintenance  furnished 
them  by  appellant  was  absolutely  necessary 
for  their  support  and  education,  and  that 
said  Infants  are  females  of  tender  years,  and 
could  not  have  been  bound  out  as  apprentices 
during  any  of  said  time;  that  the  said  guar- 
dian has  In  its  hands  belonging  to  Laura 
Haddox  Chambers  the  sum  of  $1,223;  that 
this  is  all  the  property  she  has,  except  an  un- 
divided Interest  In  certain  real  estate  worth 
al>ont  $250;  that  Mary  Belle  Chambers  owns 
certain  real  estate  In  Henderson,  which  is  all 
the  property  she  has,  except  the  other  un- 
divided Interest  in  the  real  estate  owned  by 
her  sister.  A  demurrer  was  sustained  to 
the  petition,  and  from  an  order  dismissing 
the  petition  this  appeal  is  prosecuted. 

The  precise  question  Involved  In  this  case 
was  before  this  court  In  the  case  of  St. 
Joseph's  Orphan  Society  v.  Wolpert,  80  Ky. 
86,  wherein  this  court  said:  "The  creation 
of  appellant  was  for  charitable  and  benevo- 
lent purposes,  and  the  undertaking  of  its  holy 
mission  presupposes  that  its  labor  of  love 
is  to  be  done  without  money  and  without 
price,  and  unless  a  special  agreement — which 
seems  to  have  been  authorized  by  Its  charter 
— In  view  of  the  gratuitous  nature  of  the  of- 
fice of  the  Institution,  were  made  for  compen- 
sation, we  do  not  think  it  can  recover  for 
board,  care,  and  education  of  the  orphans 
whose  control  It  has  sought  with  the  avowed 
purpose  of  bestowing  charity  upon  them." 
Counsel  for  appellant  argue  with  great  earn- 
estness that  tbe  above  case  Is  stronger  than 
the  one  under  consideration,  for  tbe  reason 
that  the  petition  in  that  case  alleges  that  tbe 
plaintiff  "supposed  them  and  their  guardian 
to  be  penniless";  that  they  were  received 
"as  persons  who  have  no  property  or  means," 
and  "cared  for  without  charge  In  tbe  Institu- 
tion"; and  that  plaintiff  has  recently  dis- 
covered they  did  have  some  money."  Per- 
haps this  is  true;  but,  after  all,  the  principle 
involved  Is  the  same.  In  this  case  it  is  not 
alleged  that  there  was  a  special  agreement 
with  the  guardian  of  the  Infants,  nor  is  It 
shown  tliat  the  children  were  received  with 
the  understanding,  or  even  expectation,  that 
they  were  to  be  charged  with  the  board  and 
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school  In jT  furnished  them.  On  the  contrary, 
so  far  as  the  petition  ghowa,  the  board  and 
schooling  were  actually  given  to  tbem,  and 
we  do  not  think  the  law  can  Impose  npon 
their  estates  ad  implied  liability  to  pay  even 
for  necessaries  which  were  bestowed  as  a 
mere  gratuity. 
Judgment  affirmed. 


IX)UISVILLB  4  N.  R.  CO.  r.  UELTSCHI'S 
EX'RS. 

(Court  of  Appeals  of  Kentucky.    Oct.  8,  1907.) 

1.  New  TaiAiy— Newly  Discovebed  Etiderck 
— CuMuu^Tivc  Evidence. 

In  an  action  against  a  railway  company 
for  tho  death  of  a  pedestrian  at  a  crossing,  a 
witness  testified  that  she  saw  him  near  the 
crossing,  and  then  went  into  the  bouse,  and 
shortly  the  train  passed.  Another  witness  testi- 
fied that  he  saw  the  pedestrian,  that  he  stopped 
and  looked  up  and  down  the  track,  and  that 
the  witness  walked  about  8  or  10  feet,  when 
the  train  rushed  by.  Held,  that  the  evidence  of 
the  latter  witness  was  merely  cumulative,  and 
not  indispensable  to  a  recovery  by  plaintiff,  and 
a  new  trial  on  the  ground  of  newly  discovered 
evidence  that  the  latter  witness'  testimony  was 
false  was  properly  refused. 

FEM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  f§  218-220.] 

2.  Same. 

A  new  trial  will  not  be  granted  to  enable 
the  defeated  party  to  introduce  new  evidence, 
unless  the  reasons  why  it  should  lie  done  are 
strong,  and  it  is  made  to  appear  with  reason- 
able certainty  that  injustice  will  result  unless 
the  relief  is  granted. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  vol.  37,  New  Trial,  i  226.] 

3.  AppEAif— Eftbct  ab  to  Motion  fob  New 
Tbial. 

Where,  pending  an  appeal  by  a  party 
against  whom  a  judgment  has  been  rendered,  he 
discovers  within  the  time  allowed  by  law  a 
cause  for  opening  the  judgment  in  the  lower 
court,  he  will  not  be  denied  the  right  to  do  so 
because  be  is  prosecuting  an  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  f  2197.] 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  the  Louisville  &  Nashville  Rail- 
way Company  against  J.  R.  Ueltscbi's  execu- 
tors to  obtain  a  new  trial  on  the  ground  of 
newly  discovered  evidence.  From  a  Judg- 
ment of  dismlBsal,  plaintiff  appeals.  Affirm- 
ed. 

See  97  &  W.  14. 

John  T.  Shelby  and  Ira  Julian,  for  appel- 
lant. B.  G.  Williams  and  Hazelrlgg,  Che- 
nanlt  &  Hazelrigg,  for  appellees. 

CARROLL,  J.  This  Is  an  action  to  obtain 
a  new  trial  upon  the  ground  of  newly  dis- 
covered evidence.  On  the  original  trial,  In 
which  appellees  obtained  Judgment  for  dam- 
ages growing  out  of  the  death  of  their  tes- 
tator, caused  by  the  negligence  of  appellant 
In  failing  to  give  proper  warning  of  tlie  ap- 
proach of  its  train  to  the  public  crossing  at 
which  he  was  struck,  three  defenaes  were 


made :  First,  that  TTeltschl  was  not  killed  at 
a  public  crossing ;  second,  that  be  was  guilty 
of  such  contributory  negligence  as  defeated 
a  recovery;  and,  third,  that  the  appellant 
was  not  guilty  of  any  negligence.  In  the 
course  of  the  trial  a  witness  named  Garland 
McDonald  testified  in  substance  that  he  was 
standing  In  the  door  of  a  blacksmith's  shop 
and  saw  decedent  as  he  approached  the  track, 
and  when  within  a  few  feet  of  It,  at  the  point 
where  he  was  killed,  stop  and  look  up  and 
down  the  track.  It  is  stated  In  the  petition, 
which  was  filed  in  December,  1906,  that  ap- 
pellant discovered  a  few  months  before  that 
McDonald  was  not  In  the  shop  or  In  the  ▼!- 
dnity  where  he  claimed  to  have  been,  and  did 
not  see  or  know  anything  about  how  the  ac- 
cident occurred ;  that  he  was  Induced  by  the 
payment  of  money  to  make  the  statnnents 
given  in  evidence  by  him,  which  were  In 
every  particular  false.  The  lower  court, 
after  hearing  evidence  Introduced  for  and 
against  the  petition,  dismissed  it,  and  appel- 
lant prosecutes  this  appeal. 

The  evidence  as  to  whether 'McDonald  waa 
or  not  at  Ueltschi's  on  the  day  he  was  kllle'd 
is  very  conflicting.  It  Is  extremely  difficult 
to  arrive  at  any  satisfactory  conclusion  con- 
cerning this  disputed  point  There  Is  strong 
evidence,  supported  by  persuasive  circum- 
stances, tending  to  show  that  McDonald  on 
the  day  of  the  accident  was  at  Lacefleld's 
some  two  miles  distant  from  Ueltschi's  place. 
On  the  contrary,  several  witnesses  testified 
that  be  was  at  Ueltschi's.  But  this  contro- 
verted question  we  do  not  feel  It  necessary  to 
determine,  as  if  it  be  admitted  that  McDonald 
was  not  at  Ueltschi's  and  that  he  gave  false 
testimony  on  the  trial,  there  was  other  evi- 
dence Introduced  uipon  the  points  about  which 
McDonald  testified  sufficient  to  take  the  case 
to  the  Jury  and  to  sustain  a  verdict  This 
conclusion  Is,  we  think,  fully  supported  by 
the  following  statement  of  facts  contained 
in  the  opinion  found  In  97  S.  W.  14,  29  Ky. 
Law  Rep.  1136:  "The  residence  of  the  de- 
cedent was  upon  the  north  side  of  the  rail- 
road track,  and  there  were  three  other  small 
houses,  used  as  a  buggy  house,  hen  bouse, 
and  Htusp,  on  the  same  side  of  the  track,  west 
of  the  dwelling.  The  dwelling  was  50  or  60 
yards  from  the  track.  Across  the  railroad 
from  the  house  was  the  barn,  crib,  and 
stable  of  decedent.  The. public  road  crossed 
the  railroad,  at  grade,  at  a  point  almost  be- 
tween the  house  and  the  bam.  The  railroad 
curves  slightly  to  the  north.  Just  beyond  this 
crossing,  and  runs  through  a  deep  cut  De- 
cedent and  bis  family  used  this  public  cross- 
ing over  the  railroad  In  passing  to  and  from 
their  house  to  the  bam  on  the  opposite  side 
of  the  track.  About  noon  on  May  2,  1904,  the 
decedent  and  his  hired  hand  and  two  boys 
were  engaged  In  some  kind  of  work  in  bl> 
barn.  He  left  the  barn,  as  stated  by  the  hired 
man,  to  go  over  to  the  bouse  to  telephone  one 
of  his  boys,  who  was  In  Frankfort  to  come 
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borne.  He  said  he  would  come  back  in  a  few 
minutes.  He  stayed  at  tbe  house  but  a  short 
time,  and  started  back  to  the  barn.  It  was 
raining  at  the  time,  and  he  took  a  gnm  coat 
and  threw  It  over  his  shoulders,  and  started 
down  a  little  path  which  led  from  the  house 
to  the  public  crossing,  In  the  direction  of  the 
bam.  Miss  Freda  Humey,  a  young  lady 
whom  the  Ueltschi  family  had  raised,  was  out 
on  the  side  porch,  and  saw  him  go  down  the 
path  in  the  direction  of  the  bam,  and  when 
he  had  nearly  reached  the  railroad  track  at 
the  crossing  she  turned  and  went  Into  the 
house.  When  be  bad  approached  within  8 
or  10  feet  of  the  track,  be  paused,  looked  up 
and  down  the  track,  and  then  started  over 
towards  the  bam,  and  this  was  the  last 
seen  of  him  alive.  In  a  very  short  time 
thereafter  the  train  passed  by,  and  he  was 
found  at  a  point  In  the  field,  250  yards  or 
more  from  the  crossing,  where  he  was  seen 
by  one  of  the  trainmen  to  fall  from  the  cow- 
catcher or  pilot  of  the  engine.  •  •  *  Miss 
Freda  says  that  she  had  barely  had  time  to 
walk  across  the  porch  and  through  one  room 
when  the  train  passed.  Garland  McDonald, 
who  was  standing  In  the  shop  door,  and  saw 
decedent  as  he  approached  the  track,  and 
stopped,  or  halted,  and  looked  up  and  down 
the  track,  says  that  he  walked  but  8  or  10 
feet  to  his  anvil  in  the  shop  when  the  train 
rushed  by."  McDonald's  evidence  was  mere- 
ly cnmulative,  and  not  indispensable  to  a  re- 
covery by  appellees ;  nor  can  it  be  fairly  said 
that  in  the  absence  of  this  evidence  the  result 
would  not  have  been  the  same. 

New  trials  are  reluctantly  granted;  and, 
when  disputed  matters  have  been  fully  liti- 
gated, the  courts  will  not  reopen  a  case  for 
the  purpose  of  enabling  the  defeated  party 
to  Introduce  new  evidence,  unless  the  reasons 
why  it  should  be  done  are  very  strong,  and 
it  la  made  to  appear  with  reasonable  certainty 
that  injustice  or  wrong  would  result  unless 
the  relief  was  granted,  and  another  oppor- 
tunity allowed  to  relltigate  the  questions  in 
Issue.  This  court  has  frequently  bad  before  it 
applications  for  new  trials  upon  the  ground 
of  newly  discovered  evidence,  and  It  has  uni- 
formly been  held  that  a  new  trial  will  not  be 
granted  when  the  point  upon  which  It  is 
sought  was  In  issue  in  the  former  trial,  un- 
less the  discovered  evidence  be  of  such  a  per- 
manent and  unerring  character  as  to  pre- 
ponderate greatly  or  have  a  decisive  influence 
upon  the  evidence  to  be  overturned  by  It 
And  especially  does  this  rale  obtain  with 
res9)ect  to  parol  testimony.  Price  v.  Thomp- 
son, 84  Ky.  219,  1  S  W.  408 ;  Torian  v.  Ter- 
rell. 29  Ky.  Law  Rep.  306,  93  S.  W.  10;  Mer- 
cer V.  Mercer,  87  Ky.  21,  7  S.  W.  307 ;  Alien 
V.  Perry,  6  Bush  (Ky.)  85;  Richardson  v. 
Huff,  43  S.  Wv  454,  19  Ky.  Law  Rep.  1428. 
Keeping  in  mind  that  McDonald's  evidence 
was  parol,  and  that  it  was  upon  a  point  di- 
rectly put  In  issue  and  concerning  which  sev- 
eral witnesses  testified,  it  must  be  conceded 
that  it  was  cumulative,  and  it  cannot  be 
104  S.W.— 21 


said  to  have  been  so  conclusive  as  to  have 
bad  a  decisive  influence  upon  the  Jury  who 
beard  It. 

Another  reason  for  denying  a  new  trial  Is 
that  here  the  attempt  is  to  Impeach  the  tes- 
timony of  a  witness  who  testified  on  the 
original  trial.  It  is  not  claimed  that  any 
new  evidence  bearing  upon  the  substantive 
issues  involved  In  the  trial  has  been  discov- 
ered; but  the  argument  is  made  that  the  evi- 
dence of  a  witness  who  testified  In  behalf  of 
the  successful  party  was  false,  and  a  new 
trial  is  sought  to  afford  opportunity  to  con- 
tradict the  testimony  given  by  this  witness. 
So  far  as  our  investigation  goes,  we  have 
not  been  able  to  find  any  authority  to  sup- 
port the  position  that  a  new  trial  may  be 
granted  for  the  sole  piurpose  of  Impeaching 
the  testimony  of  a  witness  whose  evidence 
Is  merely  cumulative.  On  the  contrary,  the 
rule  seems  to  be  that  newly  discovered 
evidence  which  only  tends  to  discredit  or 
impeach  such  an  opposing  witness  will  not 
authorize  a  new  trial.  L.  &  N.  R.  R.  Co.  v. 
Tinkham's  Adm'r,  44  S.  W.  439,  19  Ky.  Law 
Rep.  1784;  Barrett  v.  Belshe,  4  Bibb  (Ky.) 
348;  Findly  v.  Tyler,  1  Lltt.  (Ky.)  161;  Louis- 
ville Ins.  Co.  v.  Hoffman,  24  Ky.  Law  Rep. 
980,  70  S.  W.  403.  It  would  seem,  how- 
ever, that  if  the  verdict  or  decision  rested 
upon  the  testimony  of  a  witness,  or  his  tes- 
timony was  of  a  decisive  or  controlling 
character,  and  It  could  be  shown  by  newly 
discovered  evidence  that  his  evidence  was 
false,  it  would  be  allowable  to  grant  a  new 
trial  upon  this  showing.  Illinois  Central  R. 
Co.  V.  McManuB,  67  S.  W.  1000,  24  Ky.  Law 
Rep.  81.  But  this  latter  proposition  is  not 
before  us  in  this  proceeding,  and  it  is  not 
necessary  to  further  discuss  It. 

A  question  of  practice  has  been  raised 
that  we  will  dispose  of.  When  the  petition 
for  a  new  trial  was  filed,  an  appeal  on  be^ 
half  of  plaintiff  from  the  Judgment  sought 
to  be  vacated  was  pending  in  this  court,  and 
the  ^question  Is  made  as  to  the  right  of  a 
par^  to  institute  and  maintain  an  action  to 
set  aside  a  judgment  while  he  is  in  another 
proceeding  and  court  seeking  to  have  It  re- 
versed. The  Code  limits  the  time  In  which 
an  action  to  vacate  a  judgment  on  the 
ground  of  newly  discovered  evidence  must 
be  made;  and  If  a  party  who  has  prosecuted 
an  appeal  from  a  Judgment  against  him 
could  not,  pending  the  appeal.  Institute  his 
action  in  the  lower  court  to  have  a  new  trial, 
and  was  obliged  to  wait  until  his  appeal  had 
been  finally  disposed  of.  It  might  happen 
that  the  time  in  which  an  action  to  open 
the  judgment  could  be  filed  had  expired,  and 
the  result  would  be  that,  however  meritor- 
ious the  reasons  for  granting  a  new  trial,  it 
must  be  denied  because  the  application  was 
not  made  in  time;  and,  as  the  reasons  for  a 
new  trial  could  not  be  brought  to  the  atten- 
tion of  this  court,  the  party  would  be  en- 
tirely without  remedy.  When,  pending  an 
appeal  by  a  party  against  whom  Judgment 
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lias  been  rendered,  he  discovers  wltbin  the 
time  allowed  by  the  Ck>de  any  cause  for 
opening  the  judgment  by  an  action  in  the 
lower  court,  he  will  not  be  denied  the  right 
to  do  80  because  he  is  prosecuting  an  ap- 
peal from  the  Judgment. 

Perceiving  no  error,  the  Judgment  must  be 
affirmed. 


CITY  OF  MT.  STBRLINQ  v.  KINO. 
(Court  of  Appeals  of  Kentucky.    Oct  1,  1907.) 

1.  Intoxicating  Liquobs— License  Tax— Or- 
dinances. 

An  ordinance  fixing  a  license  tax  for  the 
sale  of  intoxicants  is  not  invalid  for  failing^  to 
specify  the  purpose  for  whicti  tlie  tax  is  levied. 

2.  MtJNiciPAi.  Corporations— CotJNCii/— Spe- 
cial Meetings— Ordinances.  _ 

Since,  except  in  legislation  involving  con- 
tract rights,  legislative  bodies  are  independent 
of  their  predecessors,  and  may  amend  or  repeal 
existing  laws  at  pleasure,  and  since  Ky.  St.  1903, 
§  3502,  authorizes  special  meetings  of  councils 
in  fourth-class  cities,  and  councils  may  do  any- 
thing at  special  meetings  they  may  do  at  regu- 
lar meetings,  an  ordinance  of  such  a  city,  pro- 
viding no  ordinance  or  by-law  shall  be  amended 
except  at  a  regular  meeting,  is  invalid. 

Appeal  from  Circuit  Court,  Montgomery 
County. 

"To  be  officially  reported." 

Action  by  James  P.  King  against  the  city 
of  Mt.  Sterling.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Reversed,  and  dis- 
missal of  petition  directed. 

R.  A.  Chiles  and  D.  L.  Day,  for  appel- 
lant.   W.  B.  White,  for  appellee. 

CARROLL,  J.  Previou8.to  the  26th  day  of 
December,  1906,  the  license  tax  to  sell  spiritu- 
ous, vinous,  and  malt  liquors  in  quantities 
of  less  than  a  quart  in  the  city  of  Mt.  Sterl- 
ing had  been  fixed  by  ordinance  at  the  sum 
of  $500  per  annum.  On  this  date  a  special 
meeting  of  the  board  of  council  was  regularly 
held,  having  been  called  in  the  manner  pro- 
vided by  Ky.  St.  <  3502 ;  and  at  thirf  meet- 
ing an  ordinance  was  adopted  fixing  the 
license  tax  at  $600,  and  repealing  all  ordi- 
nances In  conflict  therewith.  After  the  pas- 
sage of  this  ordinance,  appellee  applied  for 
and  was  .granted  a  license  to  retail  spiritu- 
ous, vinous,  and  malt  liquors  upon  condition 
that  be  pay  the  license  tax  of  $000.  To  pro- 
cure said  license  he  paid  the  tax  exacted, 
and  thereafter  brought  this  action  to  re- 
cover from  the  city  $100,  upon  the  ground 
that  the  ordinance  raising  the  tax  from 
$500  to  $600  was  void,  and  that  the  city 
authorities  had  no  right  to  exact  from  him  in 
payment  of  the  license  more  than  $500.  The 
ordinance  was  assailed  upon  two  groimds: 
First,  because  prior  to  December,  1906,  the 
city  council  had  by  ordinance  provided  when 
regular  meetings  of  the  council  should  be 
held,  and  had  furthermore  enacted  that  no 
ordinance  or  by-law  should  be  altered  or 
amended  except  at  a  regular  meeting  of  the 
council,  and  the  ordinance  in  question  hav- 


ing been  adopted  at  a  special  meeting  was  in- 
valid; second,  because  the  ordinance  failed 
to  specify  the  purpose  for  which  the  license 
tax  imposed  was  levied. 

If  the  city  authorities  required  appellee 
to  pay  more  for  the  license  than  they  were 
authorized  to  demand,  be  had  the  right  to 
maintain  an  action  against  the  city  to  recover 
the  excess.  Board  of  Council  of  Harrods- 
burg  v.  Renfro,  58  S.  W.  795,  22  Ky.  Law 
Rep.  806,  51  L.  R.  A.  897;  Bruner  v.  Town 
of  Stanton,  102  Ky.  459,  43  S.  W.  411.  But, 
in  our  opinion,  the  ordinance  fixing  the  li- 
cense tax  at  $600  was  valid.  The  second  ob- 
jection above  stated  to  its  validity  is  not 
well  taken  as  has  been  expressly  decided  In 
Brown-Foreman  Co.  v.  Com.,  101  S.  W.  321, 
30  Ky.  Law  Rep.  793.  Under  section  3490, 
subsec.  27,  Ky.  St.  1903,  the  council  In 
cities  of  the  fourth  class  had  the  power 
to  fix  the  license  tax  for  retailing  liquors 
in  any  amount  not  less  than  $250,  nor  more 
than  $1,000.  So  that  the  only  question  to  be 
determined  Is:  Did  the  council  have  the 
right  to  enact  the  ordinance  fixing  the  tax 
at  $600  at  a  special  session? 

Section  3502,  Ky.  St.  1903,  authorizes  the 
mayor  to  call  special  sessions  of  the  board  of 
council  whenever  in  his  judgment  It  may  be 
necessary,  and  at  special  sessions  the  coun- 
cil has  the  right  to  enact  any  ordinance  with- 
in the  powers  of  the  council.  There  Is  no 
provision  in  the  act  for  the  government  of 
cities  of  the  fourth  class  prescribing  the 
character  of  ordinances  that  may  be  enacted 
at  special  meetings  of  the  council ;  and 
hence  whatever  the  council  may  do  at  a  regu- 
lar session  It  may  do  at  a  special  one.  The 
question  at  issue,  then,  narrows  dovni  to  the 
proposition  whether  or  not  the  enactment 
by  the  council  previous  to  December,  1906, 
that  no  ordinance  or  by-law  should  be  amend- 
ed except  at  a  regular  meeting  of  the  coun- 
cil, prohibited  a  subsequent  council  from 
repealing  or  amending  at  a  special  session 
ordinances  previously  enacted.  In  other 
words,  the  proposition  presented  by  counsel 
for  appellee  Is  that  one  council  Is  bound  by 
the  legislation  of  a  prior  one,  and  cannot 
act  except  as  It  has  directed.  As  we  have 
seen,  there  was  no  statute  prohibiting  the 
enactment  of  the  ordinance  in  December, 
1906,  and  we  are  of  the  opinion  that  the 
attempt  of  a  former  council  to  prescribe 
the  manner  in  which  Its  successors  should 
repeal  or  amend  existing  ordinances  was  en- 
tirely unavailing.  In  business  so  Important 
as  state  legislation,  one  Legislature  cannot 
put  any  limitation  in  the  matter  of  ordinary 
legislation  upon  its  successor,  control  ita 
conduct,  or  prescrll>e  its  method  of  procedure 
in  the  enactment  of  laws.  If  legislation 
could  thus  be  controlled,  the  power,  inde- 
pendence, and  freedom  of  legislative  bodies 
would  gradually  become  so  limited  as  that 
each  succeeding  Legislature  would  have  less 
liberty  than  its  predecessor,  and  ultimately 
the    legislative   brandi   of   the   goTernment 
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would  become  a  useless  appendage  on  the 
body  politic.  But,  except  In  legislation  In- 
volving contract  rights,  each  Legislature  Is 
entirely  Independent  of  Its  predecessor,  and 
is  vested  with  complete  authority,  to  amend 
or  repeal  existing  laws  at  Its  pleasure.  C!ool- 
ey'8  Constitutional  Limitations,  p.  172;  Swift 
V.  City  of  Newport,  7  Bush,  37.  And  these 
reasons  apply  to  legislative  boards  In  mu- 
nicipal corporations.  In  the  absence  of  a 
statute  controlling  it,  we  know  of  no  reason 
why  one  council  should  find  Its  hands  tied 
by  the  action  of  Its  predecessor,  or  why  one 
council  should  have  more  power  than  an- 
other, or  the  right  to  make  laws  that  could 
not  be  subsequently  amended  or  repealed  In 
the  manner  provided  In  the  act  creating  the 
muDldpality.  Each  council,  except  as  re- 
strained by  the  charter  provisions,  has  the 
same  powers  as  Its  predecessors— the  right 
to  make  laws  'and  to  repeal  them,  subject, 
of  course^  to  the  rights  that  have  arisen  un- 
der valid  contracts  entered  Into;  and  this, 
without  reference  to  wha-t  Its  predecessor 
may  have  done  or  attempted  to  do. 

The  city  council  of  Mt.  Sterling  under  the 
provisions  of  the  charter  had  the  power  to 
fix  the  license  tax  for  retailing  liquors  at 
any  sum  not  less  than  $250  nor  more  than 
$1,000,  and  when  the  license  tax  had  been 
fixed  by  the  council,  the  same  council  at  a 
subsequent  meeting,  or  its  successor,  might 
within  the  limits  above  named  raise  or  lower 
the  tax  80  as  to  bind  persons  applying  for 
license  after  the  change  bad  been  made.  The 
ordinance  fixing  the  tax  at  $600  repealed  the 
ordinance  fixing  It  at  $500;  and,  as  appellee 
applied  for  and  obtained  his  license  when 
the  ordinance  fixing  the  tax  at  $600  was  in 
effect,  be  was  rightfully  required  to  pay  the 
sum  named. 

Wherefore  the  Judgment  is  reversed,  with 
directions  to  dismiss  appellee's  petition. 


COMMONWEALTH  v.  WALTON. 

(Court  o(  Appeals  of  Kentucky.  Sept.  27, 
1907.) 
LicESSES— Hack  Lines— What  Constitutes. 
That  defendant's  hacks  or  other  similar  ve- 
hicles regularly  met  railway  trains  at  a  sta- 
tion, and  for  hire  transported  passengers  In  that 
town,  was  not  the  operation  of  a  hack  line, 
within  the  revenue  law  of  March  15,  1906  (Acta 
1906,  p.  200),  requiring  the  payment  of  a  license 
to  run  a  back  line. 

Appeal  from  Circuit  Court,  Barren  County. 

"To  be  officially  reported." 

George  Walton  was  acquitted  of  violating 
the  provision  of  the  revenue  law  requiring 
the  payment  of  license  to  run  a  hack  line, 
and  the  commonwealth  appeals.    Affirmed. 

N.  B.  Hays,  Atty.  Gen.,  C.  H.  Morris,  and 
D.  A.  McCandless,  for  the  Commonwealth. 
Balrd  &  Richardson,  for  appellee. 

BARKER,  J.  This  Is  a  prosecution  against 
George  Walton  to  collect  a  fine  violating  that 


provision  of  the  revenue  law,  approved  March 
15,  1906,  which  requires  the  payment  of  a 
license  to  run  a  hack  line.  The  language  of 
the  statute  is  as  follows:  "On  each  regular 
hack,  stage  or  automobile  line  for  public  use, 
operated  for  not  less  than  one  month,  and 
where  a  fare  Is  charged  and  collected,  ten 
dollars."  Acts  1906,  p.  200.  The  case  was 
tried  In  the  circuit  court  on  an  agreed  state- 
ment of  facts,  which  shows  that  the  appellee 
was  In  the  livery  business  in  Glasgow,  Ky., 
and  that  he  owned  hacks  and  other  public 
conveyances  which  he  let  out  for  hire.  These 
hacks,  or  other  vehicles  of  a  similar  kind, 
regularly  met  the  railroad  trains  bringing 
passengers  to  Glasgow;  It  being  usual  for 
the  hacks  to  be  at  the  depot,  which  Is  some 
distance  from  the  main  part  of  the  town, 
wait  until  the  trains  come  in,  and  then  for 
hire  transport  passengers  to  such  parts  of 
the  city  as  they  desired  to  go.  This  busi- 
ness had  been  carried  on  by  the  appellee  for 
more  than  one  month  prior  to  the  institution 
of  this  prosecution. 

The  question  Is  whether  this  business  con- 
stitutes the  operation  of  a  back  Ihie  within 
the  meaning  of  the  statute.  Thti  trial  court 
held  that  It  was  not,  and  dismissed  the'  war- 
rant against  the  appellee.  In  this  Judgment, 
we  concur!  The  statute  is  not  aimed  at  the 
operation  of  hacks,  stages,  or  automobiles 
within  a  municipality.  To  go  to  the  depot  in 
search  of  customers  Is  no  more  operating  a 
hack  line  than  to  go  to  a  regular  hack  stand 
and  there  wait  customers.  It  seems  to  us 
that  the  word  "line,"  In  the  connection  In 
which  it  is  used  In  the  statute,  has  a  signifi- 
cance different  from  that  sought  to  be  given 
it  here.  "Stage  line,"  "railroad  line,"  and 
"automobile  line"  are  expressions  which  are 
ordinarily  understood  to  mean  a  regular  line 
of  vehicles  for  public  use  operated  between 
distant  points,  or  between  different  cities,  and 
do  not  include  hacks,  stages,  and  automobiles 
which  merely  operate  from  point  to  point  lu 
one  city  for  the  transportation  of  the  public. 
We  have  been  cited  to  no  authority  uphold- 
ing the  contention  of  the  commonwealth  in 
this  case.  The  learned  Judge  of  the  circuit 
court  was  of  opinion,  as  said  before,  that  the 
business  described  above  did  not  constitute  a 
back  line  within  the  meaning  of  the  statute, 
and  in  this  we  concur. 

Judgment  affirmed. 


MILBURN  WAGON   CO.  v.   COMMON- 
WEALTH. 

(Court  of  Appeals  of  Kentucky.    Oct.  2,  1907.) 

1.  COBPOBATIONS— FOEEION— Doi»a   BUSINESS 

Within  a  State. 

Where  a  foreign  corporation  furnishes  wag- 
ons to'  an  agent  on  board  cars  in  Ohio  for  '.jale 
In  Kentucky  under  an  "agent's  commission  con- 
tract," retaining  title  in  the  corporation  and 
requiring  the  proceeds  to  be  kept  separate  aa 
its  funds,  the  corporation  does  business  in  Ken- 
tucky,  within  Ky.  St.  1903,  {  571.   requiring 
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foreign  corporations  to  designate  a  local  agent 
ni>on  whom  process  may  be  served. 

SEid.  Note.— For  cases  in  point,  see  Gent.  Dig. 
.  12,  Corporations,  {  25m] 

2.  CoioraBCB— Interstate— Sals  of  Waoons. 
Where  a  foreign  corporation  delivers  wag- 
ons to  an  agent  in  Ohio  for  sale  in  Kentucky 
from  an  established  agency,  the  business  is  not 
exempt  from  regulation  by  Kentucky  as  inter- 
state commerce. 

[ESd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Commerce,  H  29-81.] 

8.  CBimRAi.  Law— Pbnai.  Action   Against 

COBPOBATIONS — FOBMEB  CONVICrTION. 

Though  the  offense  of  a  corporation  in  doing 
business  in  the  state  without  designating  an 
agent  for  service  of  process,  as  required  by  Ky. 
St.  1903,  S  571,  is  a  continuous  one,  and  the 
commonwealth  cannot  carve  several  oCcenses  out 
of  one  by  instituting  several  prosecutions  at  the 
same  time,  if,  after  a  prosecution  is  begun,  the 
defendant  again  commits  the  same  offense,  an- 
other prosecution  may  be  brought,  and  a  con- 
viction in  either  case  is  not  a  bar  to  the  other 
prosecution. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  14,  Criminal  Law,  {  385.] 

Appeal  from  Circuit  Court,  Monroe  County. 

"Not  to  be  officially  reported." 

Penal  action  by  the  commonwealth  against 
the  Mllburn  Wagon  Company.  From  the 
Judgment,  defendant  appeals.    Affirmed. 

J.  W.  Jones,  for  appellant  H.  L.  Horlan, 
N.  B.  Hays,  Atty.  Gen.,  and  0.  H.  Morris,  for 
the  Commonwealtb. 

CLAY,  O.  On  January  1,  1006,  a  penal  ac- 
tion was  instituted  against  appellant,  Mil- 
burn  Wagon  Company,  a  foreign  corporation, 
for  unlawfully  carrying  on  the  business  of 
selling  and  ofFerlng  for  sale  buggies  and 
wagons  in  Monroe  county,  this  state,  without 
having  first  filed  with  the  Secretary  of  State 
a  statement  designating  an  agent  upon  whom 
process  could  be  served,  as  provided  by  sec- 
tion 671,  Ky.  St  1903.  Appellant  entered  a 
plea  of  not  guilty,  and  upon  the  first  trial 
a  fine  of  $700  was  assessed  against  it.  That 
Judgment  was  set  aside  by  the  lower  court 
upon  the  ground  that  it  was  excessive.  At 
the  April,  1907,  term  of  the  court,  appellant 
filed  an  additional  plea  setting  up  a  Judgment 
of  conviction  by  the  Cumberland  circuit 
court  and  alleged  that  the  conviction  in  that 
court  was  for  the  same  offense  for  which  it 
was  then  being  prosecuted,  and  pleaded  that 
Judgment  as  a  bar  to  this  prosecution.  A  de- 
murrer was  sustained  to  this  plea,  and  the 
case  submitted  to  the  Jury,  which  returned  a 
verdict  of  guilty,  and  fixed  the  punishment  of 
appellant  at  a  fine  of  $400.  Counsel  for  ap- 
pellant assigns  the  following  errors  as  grounds 
for  reversal:  (1)  That  the  evidence  does 
not  show  that  appellant  was  carrying  on  busi- 
ness in  this  state.  (2)  That  the  business  wns 
Interstate  commerce,  and  therefore  not  sub- 
ject to  regulation  by  the  state  of  K^entucky. 
(3)  That  the  court  erred  in  sustaining  a  de- 
murrer to  appellant's  plea  of  a  former  con- 
viction for  the  same  offense. 

The  contract  between  appellant  and  T.  L. 


Hamble,  who  was  alleged  to  be  the  agent 
through  whom  the  business  was  done  in 
Monroe  county  Is  entitled  "Agent's  Conunls- 
slon  Contract"  It  appoints  said  Humble  as 
agent  It  provides  that  appellant  shall 
furnish  the  wagons  therein  named  to  said 
agent  on  board  cars  at  appellant's  factory  at 
Toledo,  Ohio;  that  the  title  to  the  wagons 
shall  remain  In  appellant;  that  the  funds 
derived  from  the  sale  of  wagons  shall  not  be 
used  by  nor  mingled  with  other  funds  of  said 
agent  but  shall  be  kept  separate  and  apart 
therefrom,  and  as  the  funds  of  appellant, 
until  remitted  to  appellant  True,  Mr.  Hum- 
ble testified  that  he  sold  the  wagons  as  his; 
but  as  he  also  testified  that  be  executed  the 
contract  offered  In  evidence,  and  as  that 
contract  shows  conclusively  that  the  wagon.s 
were  not  his,  the  Jury  properly  disregarded 
bis  mistaken  view  of  the  contract  In  the 
case  of  Commonwealth  v.  Parlln  &  Orendorff 
Co.,  80  S.  W.  791,  26  Ky.  Law  Rep.  58,  this 
court  had  under  consideration  a  contract  sub- 
stantially the  same  as  the  one  in  evidence  in 
this  case,  and  in  speaking  of  that  contract 
the  court  said:  "We  are  of  opinion  that 
such  contract  as  the  copy  above  Indicates 
constitutes  only  an  agency,  and  Is  not  a  sell- 
ing by  the  owners  as  wholesalers  to  the  al- 
leged agents  as  retailers,  retaining  merely  a 
lien  upon  the  property  to  secure  the  pay- 
ment" Having  the  same  view  of  the  con- 
tract in  question,  we  are  of  the  opinion  that 
the  evidence  was  stifflclent  to  show  that  ap- 
pellant was  carrying  on  business  through  an 
agent  In  this  state. 

We  shall  next  consider  the  question  of 
whether  or  not  the  transaction  was  one  of 
Interstate  commerce.  The  wagons  sold  by  ap- 
pellant were  not  sold  by  drummers,  or  by 
sample,  or  by  correspondence;  but  the  very 
wagons  delivered  to  the  agent  at  Toledo,  Ohio, 
were  sold  from  the  agency  established  In 
Monroe  county,  Ky.,  and,  as  was  said  in  the 
case  of  Commonwealth  v.  Parlln  &  Orendorff 
Co.,  supra :  "That  the  state  may,  in  the  fair 
exercise  of  Its  police  power,  compel  all  corpo- 
rations establishing  a  place  of  business  with- 
in the  state,  and  carrying  on  business  there- 
at, to  comply  with  the  conditions  of  section 
671,  is  not  violative  of  the  provisions  of  the 
Constitution  of  the  United  States  reserving 
to  Congress  the  exclusive  control  of  the  reg- 
ulating of  commerce  between  the  states.  Is 
settled  In  this  state  by  the  cases  of  Common- 
wealth v.  itead  Phosphate  Co.,  67  S.  W.  4i>, 
23  Ky.  Law  Rep.  2284,  Knoxrllle  Nursery- 
Co.  V.  Commonwealth,  55  S.  W.  601,  21  Ky. 
Law  Rep.  1483,  and  Commonwealth  v.  Hognn, 
etc..  74  S.  W.  737,  25  Ky.  Law  Rep.  41." 

The  only  other  question  to  be  considered  la 
the  validity  of  appellant's  plea  of  former 
conviction.  The  agreed  facts  In  this  case  and 
the  indictment  In  the  Cumberland  circuit 
court  show  that  appellant  was  convicted  in 
that  court  for  violating  section  671  by  carry- 
ing on  business  in  this  State  on  the . 
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day  of  September,  and  since  In  August,  1906, 
and  since  the  trial  In  Monroe  circuit  court 
In  otber  words,  the  prosecution  In  tbe  Cum- 
berland circuit  court  was  Instituted  for  an 
offense  committed  after  tbe  penal  action  was 
filed  In  tbe  Monroe  circuit  court  Wbllc  it 
is  true  tbat  the  offense  charged  In  this  case 
Is  a  continuous  one,  and  the  couuuouwealtb 
cannot,  therefore,  carve  several  offenses  out  of 
tbe  one  committed,  by  instituting  several 
prosecutions  at  the  same  time,  it  is  also  true 
that  if,  after  a  prosecution  is  begun,  tbe  de- 
fendant again  commits  tbe  same  offense,  an- 
other prosecution  may  be  instituted  against 
him,  and  a  conviction  In  either  case  cannot 
be  pleaded  in  bar  of  the  other  prosecution. 
CaweIn  v.  Commonwealth,  110  Ky.  273,  61 
S.  W.  275.  It  therefore  follows  that  the  trial 
court  properly  sustained  a  demurrer  to  appel- 
lant's plea  of  a  former  conviction. 

For  the  reasons  stated,  judgment  is  af- 
firmed. 


COMMONWEALTH  v.  BALL  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  2,  1907.) 

1.  CKniiNAL     Law  —  Jurisdiction    of    Of- 
fense—LocAtrrr  OF  Offense. 

Where  deceased  was  shot  in  one  state,  and 
died  in  another,  the  crime  was  committed  in  tbe 
state  where  the  shooting  occurred,  and  the  courts 
of  that  state  liave  jurisdiction. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vofl.  14,  Criminal  Law,  S  179.] 

2.  Same— FoRMEB  Jeopabdt—Acqdittai;— Di- 
rected VERnier. 

Under  Const.  |  13,  providing  that  no  per- 
son shall  be  twice  put  in  jeopardy  of  life  or  ! 
limb  for  the  same  offense,  even  if  a  mistrial  in  a 
criminal  case  caused  b^  defendant  could  not  l>e 
relied  on  as  former  jeopardy,  an  actual  ac- 
nnittal,  though  upon  improper  ground  raised  by 
defense,  is  a  former  jeopardy  and  a  bar  to  fur- 
ther  prosecution. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig; 
vol.  14,  Criminal  Law,  SS  S45,  349.] 

O'Rear,  C.  J.,  dissenting. 

Appeal   from   Circuit  Court,  Bell  County, 

"To  be  officially  reported." 

C.  D.  Ball  AnA  Fatten  Ball  were  acquitted 
of  murder  on  a  i)eremptory  instruction  of 
the  court  and  the  commonwealth  appeals. 
Opinion  certified  to  circuit  court 

N.  B.  Hays,  Atty.  Oen.,  and  Charles  H. 
Morris,  tor  the  Commonwealth.  Rhoven, 
Amswortb  &  Dawson,  for  appellee. 

HOBSON.  J.  The  appellees  were  Indicted 
by  the  grand  Jury  of  Bell  county  for  tbe 
crime  of  murder  in  killing  Meade  CottrelL 
They  were  placed  on  trial.  The  common- 
wealth Introduced  evidence  showing  that  the 
deceased  was  killed  by  the  defendants  In 
Bell  county  by  stHX>tlng  him  with  a  pistol. 
The  shooting  and  wounding  occurred  in  tbe 
state  of  Kentucky.  After  Cottrell  was  wound- 
ed, be  was  put  upon  an  engine  and  carried 
across  the  state  line  to  bis  father's,  in  Ten- 
nessee, where  he  died  a  few  hours  after- 
wards. When  these  facts  were  shown,  on 
motion  of  the  defendants,  the  court  Instruct- 


ed tbe  jury  peremptorily  to  find  tbe  defend- 
ants not  guilty,  which  was  done,  and.  Judg- 
ment having  t>eeu  entered  upon  the  verdict 
the  commonwealth  appeals. 

The  first  question  to  be  determined  is 
whether  the  Bell  circuit  court  had  Jurisdic- 
tion where  the  mortal  wound  was  given  In 
Kentucky  and  the  i)erson  shot  was  carried 
into  Tennessee  and  died  there.  In  Robert- 
son on  Criminal  Law,  {  214,  the  rule  is  thus 
stated :  "At  common  law,  tbe  state  in  which 
the  mortal  wound  was  given  has  jurisdiction 
in  cases  of  homicide,  so  that,  if  a  mortal 
wound  be  given  in  this  state,  and  death  en- 
sues In  another,  the  courts  of  this  state  have 
jurisdiction  to  try  the  offender ;  the  going  of 
tbe  Injured  party  into  another  state  being 
his  own  voluntary  act,  and  not  the  act  of  the 
defendant"  In  1  Bishop  on  Criminal  Law, 
{  113,  the  rule  is  thus  stated:  "The  reader 
perceives  that,  according  to  these  cases,  the 
crime  in  felonious  homicide  consists  In  In- 
filctlng  tbe  blow,  while  the  act.  of  dying, 
which  is  performed  by  the  injured  person, 
does  not  constitute  any  part-  of  it  or  at 
least  such  a  part  as  to  lay  tbe  foundation 
for  a  Jurisdiction  over  the  offense.  This  ac- 
cords with  what  was  before  held  In  England, 
tbat  a  homicide  is  committed  in  a  county  if 
the  blow  is  inflicted  in  it,  though  the  death 
takes  place  elsewhere."  These  are  accurate 
statements  of  the  law.  We  therefore  conclude 
that  tbe  court  erred  in  instructing  the  Jury 
peremptorily  to  find  the  defendants  not 
guilty. 

It  is  Insisted  for  tbe  state  that  tbe  judg- 
ment of  the  circuit  court  should  be  reversed, 
and  the  case  remanded  for  a  new  trial.  By 
section  13,  of  the  Constitution,  no  person 
shall  for  the  same  offense  be  twice  put  in 
Jeopardy  of  his  life  or  limb.  Under  this 
provision,  it  Is  held  that  a  person  is  in  legal 
Jeopardy  when  he  Is  duly  put  upon  trial, 
and  that  the  trial  begins  with  the  swearing 
of  the  jury.  In  the  case  at  bar,  the  defend- 
ants were  regularly  Indicted,  the  Jury  were 
regularly  impaneled  and  sworn,  and  under 
tbe  instructions  of  the  court,  after  the  evi- 
dence was  heard,  returned  a  verdict  finding 
the  defendants  not  guilty.  They  were  un- 
doubtedly put  In  jeopardy  when  they  were 
thus  placed  upon  trial,  and  if  they  may  be 
tried  again  they  will  be  put  twice  In  jeopar- 
dy for  the  same  oftense.  We  are  referred  to 
a  number  of  authorities  holding  that,  If 
there  Is  a  mistrial  which  \b  brought  about 
by  the  act  of  the  defendant  he  cannot  rely 
upon  the  plea  of  former  jeopardy.  Thus,  if 
tbe  defendant  asks  that  tbe  Jury  be  discharg- 
ed, or  if  he  consents  thereto,  be  can  no  more 
complain  of  this  than  he  could  of  the  dis- 
charge of  the  jury  if  he  had  with  a  deadly 
weapon  dispersed  them  and  thus  broken  up 
the  trial.  But  there  is  a  manifest  distinc- 
tion between  a  mistrial  and  a  trial  where 
the  jury  have  found  tbe  defendant  not  guilty. 
All  the  cases  to  which  we  have  been  referred 
by  the  Attorney  General  were  cases  of  mis- 
trial brought  about  by  acts  of  the  defendant 
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or  by  his  consent  If  the  defendant  may  be 
tried  again  when  be  bas  been  acquitted  upon 
a  peremptory  instruction  aslced  by  bim,  the 
same  rule  should  b&  applied  when  the  in- 
struction, though  not  in  form  peremptory,  is 
equivalent  to  a  peremptory  instruction,  or 
'Where  the  rulings  of  the  court  in  the  admis- 
sion or  rejecting  of  evidence  are  equivalent 
to  a  peremptory  instruction.  It  is  incumbent 
upon  the  court  to  give  the  jury  the  whole 
law  of  the  case,  and  if  the  defendant  had 
remained  quiescent  it  would  have  been  the 
duty  of  the  court  to  decide  the  question 
which  was  raised  by  him  and  Instructed  the 
jury  upon  It.  The  Constitution  guarantees 
the  defendant  counsel  in  the  management  of 
bis  case.  The  right  to  the  assistance  of 
counsel  would  be  a  vain  thing  if  the  counsel 
might  not  raise  such  questions  as  they  deem- 
ed proper.  '  The  guaranty  that  a  person  shall 
not  be  put  twice  in  jeopardy  would  amount 
to  but  little  if  he  could  be  tried  a  second 
time  wherever  his  acquittal  was  due  to  an 
error  of  the  court  committed  upon  his  mo- 
tion. It  is  Immaterial  that  the  circuit  judge 
gave  the  peremptory  instruction  on  the  ground 
that  the  court  was  without  jurisdiction. 
We  cannot  go  into  the  reasons  which  actuat- 
ed him.  The  fact  Is  that  under  the  instruc- 
tions of  the  court  the  Jury  have  regularly 
found  tbe  defendants  not  guilty,  and  they 
cannot  be  further  prosecuted. 
This  Is  ordered  to  be  certified. 

The  CHIEF  JUSTICE  dissents  from  so 
much  of  this  opinion  as  holds  that  the  de- 
fendant has  l>een  once  in  jeopardy  by  the 
mistrial  which  resulted  from  his  own  unau- 
thorized motion. 


COMMONWElAIyTH  v.  THOMAS. 

(Court   of   Appeals   of   Kentucky.    Sept   27, 
1907.) 

1.  HOMICIOE— EVIDENOB— WABNINOS     TO     DE- 
FENDANT. 

In  a  manslaughter  trial,  it  was  improper  to 

Eermit  defendant  to  show  he  had  been  told  he 
ad  "better  look  out  watch"  decedent,  and 
"don't  let  them  get  the  l)est  of  von,  and  watch 
Skinny,"  meaaine  decedent;  there  l>eing  no 
showing  of  anything  done  or  said  by  decedent 
from  which  defendant  or  tbe  jary  could  judge  of 
the  propriety  of  tbe  warning. 

2.  Same— TiiRBATS. 

Threats  by  decedent  not  actually  directed 
against  defendant,  or  even  communicated  to  him, 
are  admissible  to  f4iow  tbe  state  of  decedent's 
mind  before  the  killing,  and  to  show  who  was 
the  aggressor. 

[Ed.  Note.— For  cases  in  point  see  Cent,  Dig. 
VOL   26,    Homicide,    (   405.] 

8.  Same. 

Defendant  could  not  show  that  before  the 
killing  decedent  stopped  witness  and  caught  hold 
of  bim,  and  afterwards  said  he  thought  witness 
was  some  one  else;  neither  decedent's  movement 
nor  conversation  being  sufficiently  hostile  to 
show  he  was  looking  for  some  one  for  tbe  pur- 
pose of  attack. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  i  414.] 


4.  Saigb. 

In  tbe  trial  of  a  policeman  for  manslaugh- 
ter, defendant  could  show  that  shortly  before 
the  killing  decedent  was  seen  in  front  of  police 
headquarters  with  a  bottle  in  his  hand,  as  tend- 
ing to  show  he  sought  a  member  of  the  police; 
it  appearing  decedent  was  angry  l>ecause  of  tbe 
arrest  of  his  brother. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  §  414.] 

5.  Cbiminai,  Law— Nttmbeb  of  WrrNESSES— 
Court's  Disobetion. 

The  court  may  fix  a  reasonable  limit  upon 
the  number  of  character  witnesses,  and  it  was 
not  error  in  manslaughter  trial  to  limit  tbe 
number  to.  five  for  eacb  side. 

[Ed.  Note. — For  cases  in  pomt,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  8  1608.] 

6.  Homicide— SELF-DEFKNSB—SurriciENOT  of 
Evidence. 

Evidence  held  to  justify  an  instruction  on 
self-defense. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  {  622.] 

7.  Cbiminai.  Law— Cbedibilitt  of  Accused. 

The  rule  that  the  credibility  of  witnesses 
is  for  the  jury  applies  to  defendant's  testimony. 
[Ed.  Note.— For  cases  in  point,  see  Cent  "Dig. 
vol.  14,  Criminal  Law,  i  1722.] 

8.  Same— Weight  of  Evidence. 

Tbe  rule  that  the  weight  of  testimony  is  for 
the  jury  applies  to  defendant's  testimony. 

[Ed.  Note.— For  .cases  in  point  sec  Cent  Dig. 
vol.  14,  Criminal  Law,  {  1713.] 

9.  Same— Insteuctions— SiHGURO  out  Tes- 
timony. 

An  instruction  singling  out  specific  facts  or 
groups  of  facta,  and  giving  undue  prominence,  ia 
improper. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14.  Criminal  Law,  S  1969.] 

10.  Same. 

An  instruction  should  contain  only  tbe  law 
predicated  upon  the  evidence  introduced,  and 
should  lie  expressed  in  concise  and  unambiguous 
language. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  K  1958,  1980.] 

11.  Same— Self-Defense— Matters  fob  Jury. 
Where  defendant  pleads  self-defense.  In  de- 
termining whether  defendant  had  reasonable 
grounds  to  believe  he  was  in  danger  of  great 
bodily  harm,  the  jury  should  consider  all  the 
facts  and  circumstances  in  the  case. 

Appeal  from  Circuit  Court  Graves  County. 

"Not  to  be  officially  reported." 

Will  Thomas  was  acquitted  of  voluntary 
manslaughter,  and  tbe  commonwealth  appeals. 
Opinion  certified,  as  law  of  case. 

S.  H.  Crossland,  N.  B.  Hays,  C.  H.  Morris, 
and  W.  H.  Hester,   for  the  Commonweal tli. 

CLAY,  C.  The  appellee.  Will  Thomas,  was 
indicted  by  the  Graves  circuit  court  for  tbe 
crime  of  voluntary  manslaughter.  Upon  trial, 
be  was  acquitted,  and  this  appeal  Is  prosecut- 
ed by  the  commonwealth  for  the  purpose  of 
having  the  instructions  and  certain  ruiinga 
of  the  court  in  regard  to  the  admission  and 
exclusion  of  testimonyi  reviewed  by  this 
court 

It  appears  from  the  evidence  that  early 
in  the  night  during  which  the  homicide  tooic 
place,  the  sheriff  of  Graves  county  summoued 
a  few  deputies  and  tlie  appellee.  Will  Thom- 
as, and  other  policemen,  to  assist  In  the  ar- 
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rest  of  Newt  Jeffreys  and  Jesse  Oooley,  who, 
It  was  reported,  were  In  a  difficulty  at  Mel- 
ton's store  Just  north  of  tlie  city  limits.  A 
force  of  deputies  and  policemen  then  went 
to  Melton's  store  to  make  the  arrest,  but  did 
not  find  there  the  men  wanted.  Early  In  the 
night,  Jesse  Cooley,  however,  was  arrested 
for  a  breach  of  the  peace  and  carried  before 
the  county  judge  and  gave  acceptable  secur- 
ity for  bis  appearance  to  answer  the  charge. 
It  does  not  appear  that  the  deceased,  Henry 
Oooley,  was  present  whai  any  o*  these  things 
occurred.  After  these  occnrrences.  and  about 
11  o'clock  on  that  night,  the  defendant  says 
that  Henry  Oooley  and  Harry  Cooley  came 
to  bim  and  Alf  Brown  on  the  southeast  cor- 
ner of  the  public  square,  and  Henry  Cooley 
said :  "How  are  yon,  gentlemen?"  And  they 
answered:  "How  do  you  do?"  Then  he  snld: 
"Who  had  the  gun?"  Alf  Brown  replied: 
"Will."  Henry  asked:  "Will  who?"  Brown 
said:  "Will  Brand."  Henry  said:  "Where  is 
he?"  Brown  replied :  "He  is  at  borne  in  bed, 
I  reckon."  Henry  Cooley  then  said:  "I  am 
going  to  make  one  of  yon  fellows  use  your 
gun  l)efore  rooming."  Alf  Brown  testified  to 
about  the  same  facts,  with  the  exception  that 
he  claims  that  the  remark  made  by  Henry 
Cooley  was:  "By  God,  If  somebody  don't 
mind,  they  will  have  to  use  a  shotgun  before 
morning"— or  "going  to  make  him  use  that 
shotgun,  or  something."  Harry  Cooley,  who 
accompanied  Henry  Oooley,  denied  that  any 
of  these  threatening  remarks  were  mad& 
Loch  Bollnger  says  that  early  In  the  night, 
but  after  the  arrest  of  Jesse  Cooley,  he  met 
Henry  Cooley,  who  asked  him  If  Brand,  the 
sberlfT,  when  he  arrested  Jesse  Cooley,  threw 
his  slwtgun  In  bis  face.  Ix>cb  Bollnger  told 
him  he  had  a  shotgun  and  four  officers  with 
him  at  the  time  be  did  it,  but  that  Henry 
did  not  say  much  about  it  either  then  or  aft- 
erwards. Loch  Bollnger  further  states  that 
Cooley  had  a  bottle  of  beer  and  was  laughing 
and  Joking  and  said  he  was  "going  to  burst 

a  cap  In  somebody's with  It"   Grover 

Brown  testifies  that  he  met  Henry  at  Dow- 
dy's grocery;  that  he  was  talking  to  Loch 
Bollnger  and  had  a  bottle  of  beer  in  his 
pocket ;  that  Loch  asked  him  for  it,  and  he 
refused  to  give  it  to  blm,  saying  he  was 
going  to  waste  It  in  somebody's  face,  but  did 
not  say  whose  face;  that  Harry  Cooley  fol- 
knred  Henry  and  tried  to  get  him  to  go  back 
home,  but  Henry  said,  "no,"  he  was  going  up 
in  town.    Later  on,  he  said :    "He  was  going 

to  make  somebody  burst  a  cap  In  this 

of  mine."  Hub  Albrltton  testified  that  he 
met  Henry  Cooley  In  the  neighborhood  of  12 
o'clock;  that  he  (Cooley)  stopped  him  and 
caught  hold  of  him;  that  he  asked  Cooley 
what  he  meant  Cooley  said :  "Is  that  you 
Hub?"  Witness  replied:  "Yes."  Cooley  then 
said:  "Well,  I  thought  you  was  somebody 
else."  Cooley  then  turned  witness  loose  and 
went  on  down  the  street  He  had  at  the 
time  what  witness  tliought  was  a  bottle  of 
beer  In  bis  band.    Claude  Winslow  testified 


that  he  saw  Henry  Cooley  about  12  o'clock 
at  the  bottom  of  the  steps  leading  up  to  po- 
lice headquarters.  It  also  appears  from  the 
evidence  of  Harry  Oooley,  that,  right  at  the 
same  point,  another  flight  of  stairs  lead  up 
to  the  sleeping  rooms  of  the  firemen  over  the 
fire  department,  where  Henry  Cooley  was  In 
the  habit  of  sleeping  when  in  town.  Dave 
Grant  testified  that  between  11  and  12 
o'clock,  at  Landou's  barber  shop,  he  heard 
Henry  Cooley  say  "he  would  bust  a  cap  In 

somebody's ,  or  bust  It  In  his ." 

He  was  going  west  then. 

The  proof  further  shows  that,  about  1230 
on  that  night,  Henry  and  Harry  Cooley  and 
others  came  down  the  street  and  went  in 
the  Innovation  Caf6  and  remained  In  there 
several  minutes;  that  Henry  Oooley  came 
out  and  started  down  the  sidewalk.  At  this 
point,  the  testimony  is  conflicting.  Appellee, 
Thomas,  claims  that  as  the  Cooleys  and 
others  went  Into  the  caf6,  they  stopped,  and 
Henry  took  out  a  knife,  opened  it,  and  Har- 
ry Cooley  said,  "No,  you  ain't,"  and  grabbed 
blm  by  the  collar.  That  Thomas  said  to 
Ben  Key:  "See  that  fellow  open  bis  knife. 
I  wonder  what  he  means."  That  afterwards 
the  deceased,  Henry  Cooley,  walked  out  the 
door  with  a  knife  in  his  hand  and  shook 
his  sleeve  down  over  it  and  started  towards 
appellee.  That  appellee  said:  "Henry,  I 
seen  you  slip  that  knife  up  your  sleeve." 
That  deceased  replied:  "Yes,  I  got  a  knife 
up  my  sleeve."  That  deceased  was  coming 
towards  appellee,  when  appellee  backed,  and 
said:  "Don't  come  on  me  with  that  knife." 
That  deceased  kept  coming,  and  appellee 
backed  out  into  the  street,  and  said:  "If 
you  come  on  me  with  that  knife,  I  am 
going  to  kill  you."  And  deceased  said:  "By 
God,  I  am  coming."  And  Immediately  the 
pistol  was  fired.  The  testimony  of  appellee 
Thomas  Is  corroborated  to  a  great  extent  by 
the  testimony  of  Zack  Albrltton.  Several 
witnesses  for  the  commonwealth  testified 
that  no  such  conversation  as  reported  by  ap- 
pellee, Thomas,  and  Zack  Albrltton,  took 
place;  that,  on  the  contrary,  the  deceased 
walked  leisurely  out  of  the  door  and  stopped 
at  the  edge  of  the  pavement,  where  be  was 
shot  by  appellee,  and  he  had  no  knife  In  his 
hand.  Several  witnesses  testified  they  saw 
a  kulfe  in  or  near  the  hand  of  the  deceased 
a  few  minutes  after  the  killing,  while  sev- 
eral witnesses  testified  that  they  saw  no 
knife.  There  was  also  testimony  to  the 
effect  that  the  deceased  was  a  dangerous 
character,  while  an  equal  number  of  wit- 
nesses testified  that  he  was  a  peaceable  citi- 
zen. 

We  shall  first  take  up  the  exceptions  to 
the  testimony:  Counsel  for  appellant  com- 
plains of  the  following  errors: 

1.  That  appellee,  Thomas,  was  permitted 
to  tell  that  Kd  Bollnger  told  him,  "that  he 
bad  better  look  out,  watch  Henry  Cooley," 
and  that  EM  Bollnger  was  i>ermltted  to  say 
to  the  Jury  that  he  told  Thomas,  "Well,  don't 
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let  them  get  the  best  of  you,  and  watch 
Skinny,"  referring  to  Henry  Cooley.  Coun- 
sel for  appellant  Is  correct  In  his  contention, 
for  the  reason  that  this  testimony  was  un- 
accompanied by  any  statement  of  anything 
done  or  said  by  Cooley  from  which  appellee 
or  the  Jury  could  Judge  of  the  propriety  of 
the  warning.  Any  other  rule  would  put  it 
In  the  power  of  timorous  or  designing  per- 
sons to  precipitate  a  difficulty  l>y  warning 
one  person  of  another  without  any  grounds 
therefor  other  than  a  mere  suspicion,  or  an 
evil  desire  to  bring  about  an  altercation. 

2.  That  the  witness  Grover  Brown  was 
permitted  to  testify,  as  set  out  above,  for  the 
reason  that  the  threat,  if  any,  was  not  di- 
rected against  appellee,  Thomas,  or  any  oth- 
er policeman.  This  court  has  frequently 
held  that  the  ground  upon  which  threats  are 
admitted,  which  are  not  actually  directed 
against  the  defendant,  or  even  communicat- 
ed to  him,  is  that  they  show  the  state  of 
mind  of  the  deceased  preceding  the  killing, 
and  may  be  heard  by  the  jury  for  the  pur- 
pose of  determining  who  was  the  aggressor, 
the  deceased  or  the  accused.  White  v.  Com., 
120  Ky.  178,  85  S.  W.  753;  Young  v.  Com., 
42  S.  W.  1141,  19  Ky.  Law  Rep.  929. 

3.  That  Hub  Albrltton  was  permitted  to 
testify  to  his  meeting  with  Cooley  as  de- 
tailed above.  Counsel's  contention  is  correct. 
While  witness  states  that  Cooley  caught 
hold  of  the  lapel  of  his  coat,  neither  his 
movements  nor  his  conversation  were  suffi- 
ciently hostile  to  show  that  he  was  looking 
for  some  one  for  the  purpose  of  attacking 
him. 

4.  That  Claude  Wlnslow  was  permitted  to 
testify  that  he  saw  Henry  Cooley  in  front 
of  the  city  court  room  about  12  o'clock  with 
a  bottle  of  beer  in  his  hand.  It  was  evident, 
from  the  conduct  of  the  deceased  all  during 
the  evening,  and  from  the  various  remarks 
that  he  made  to  several  witnesses,  that  he 
was  angry  at  some  one  and  most  likely  the 
police  and  deputies,  who  were  In  the  i>osse 
sent  out  to  arrest  his  brother,  and,  while  the 
fact  that  he  was  in  front  of  the  police  head- 
quarters at  12  o'clock  at  night  with  a  beer 
bottle  in  his  hand  is  not  very  material  one 
way  or  the  other,  it  Is  a  circumstance  which 
could  be  properly  placed  before  the  Jury 
for  the  purpose  of  (fetermlning  whether  or 
not  he  was  at  that  time  seeking  any  member 
of  the  police  force. 

5.  That  the  court  erred  In  Imposing  a 
limit  upon  the  number  of  witnesses  Intro- 
duced by  the  defendant  to  show  that  the 
deceased  was  a  dangerous  man,  and  by  the 
commonwealth  to  show  that  he  was  a  quiet, 
peaceable  man.  We  are  of  the  opinion  that 
It  Is  within  the  province  of  the  court  to  fir 
a  reasonable  limit  upon  the  number  of  char- 
acter witnesses,  Inasmuch  as  their  testimony 
on  one  side  or  the  other  Is  necessarily  of  the 
same  kind  and  altogether  cumulative,  and 
where,  as  In  this  instance,  the  limit  was 


placed  at  five  for  each  side,  we  do  not  be- 
lieve the  court  committed  an  error. 

la  regard  to  the  admission  and  exclusion 
of  testimony,  other  errors  are  assigned,  but 
we  shall  not  discuss  them,  inasmuch  as  the 
court  deems  them  Immaterial. 

We  shall  next  consider  the  following  In- 
structions given  by  the  court:  "Instruction 
No.  L  The  court  Instructs  the  Jnry  that.  If 
they  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  in  Graves  county,  and 
before  the  finding  of  the  Indictment,  the  de- 
fendant. Will  Thomas,  did  willfully  and  fe- 
loniously, and  not  in  his  necessary  self-de- 
fense, shoot  Henry  Cooley  with  a  pistol  load- 
ed with  powder  and  leaden  ball  or  other  bard 
substances,  of  and  by  reason  of  which  shoot- 
ing the  said  Henry  Cooley  did  then  and  there 
immediately  die,  yon  will  find  defendant  guil- 
ty as  charged  In  the  Indictment,  and  will 
fix  his  punishment  as  confinement  in  the 
state  penitentiary  not  less  than  two  nor 
more  than  twenty  years,  within  the  sound 
discretion  of  the  Jury.  Instruction  No.  2. 
The  court  instructs  the  jury  that,  if  they  be- 
lieve from  the  evidence,  at  the  time  defend- 
ant shot  Henry  Cooley  (if  you  believe  from 
the  evidence  l>eyond  a  reasonable  doubt  be 
did  shoot  him),  his  life  was  in  danger,  or 
in  danger  of  suffering  great  bodily  harm  at 
the  hands  of  decedent,  Henry  Cooley,  or  that 
defendant  t)elleved,  and  had  reasonable 
grounds  for  such  belief,  that  he  was  in  such 
danger,  and  you  further  believe  from  the 
evidence  that  defendant  used  no  more  force 
than  was  necessary,  or  that  seemed  to  hiin 
in  the  exercise  of  a  sound  discretion  to  be 
necessary,  to  repel  such  danger  to  him  real 
or  reasonably  apparent,  then  yon  will  acquit 
defendant  on  the  ground  of  self-defense  or 
apparent  necessity.  Instruction  No.  3.  The 
court  Instructs  the  Jury  that,  if  they  have  a 
reasonable  doubt  of  the  defendant's  having 
been  proven  guilty  from  the  evidence,  they 
should  acquit  him.  Instruction  No.  4.  The 
court  Instructs  the  Jury  that.  If  they  believe 
from  the  evidence  that  on  the  night  of  the 
difficulty  resulting  in  the  shooting  of  dece- 
dent the  latter  had  made  threats  of  violence 
or  of  attacking  defendant  or  other  officers  of 
the  law  with  a  deadly  weapon,  and  you 
further  believe  from  the  evidence  that  such 
threats  or  Intentions  were  made  known  to 
defendant  before  the  shooting,  and  you  furth- 
er believe  from  the  evidence  that  at  the  time 
decedent  was  killed  he  had  armed  himself 
with  a  deadly  weapon  and  sought  out  defend- 
ant with  a  view  of  having  a  difficulty  with 
him,  and  you  believe  that  decedent  advanced 
upon  defendant  with  a  deadly  weapon  mani- 
festing an  luteutlou  of  attacking  defendant 
with  such  weapon  at  the  time  of  shooting, 
and  he  believed,  and  had  reasonable  grounds 
for  such  belief,  that  his  life  was  in  danger 
or  of  suffering  great  bodily  harm  at  the 
hands  of  decedent,  then  you  will  acquit  de- 
fendant on  the  ground  of  apparent  necessity 
or  self-defense."    "Instruction  B.    The  court 
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Bays  to  the  jury  that.  In  deteriuiulDg  wheth- 
er or  not  the  defendant  had  reasonable 
grounds  to  believe  that  Henry  Cooley,  at 
the  time  he  was  killed,  was  then  and  there 
about  to  cut,  stab,  or  do  the  defendant  great 
bodily  harm,  they  are  not  confined  to  the 
facts  and  circnmstances  proven  to  have  tran- 
q>ired  and  existing  at  the  time  of  the  kill- 
ing; but  they  may  and  should  take  into 
consideration  all  the  proof  In  the  case." 

Counsel  for  the  commonwealth  ottered  the 
following  Instruction,  which  was  refused  by 
the  court:  "Instruction  F.  The  court  in- 
structs the  Jury  that,  if  they  believe  from 
the  evidence,  at  the  time  the  defendant  shot 
and  killed  deceased,  Henry  Cooley,  he  was 
being  assaulted  or  menaced  by  the  deceased, 
and  be  (defendant)  believed,  and  had  reason- 
able grounds  to  believe,  from  the  character 
of  the  deceased,  his  previous  threats,  if  any 
proven,  and  from  the  circumstances  of  the 
meeting,  and  the  nature  of  the  assault  or 
menace,  that  he  (defendant)  was  then  or 
there  In  danger  of  losing  his  life  or  suffer- 
ing great  bodily  barm,  and  he  believed,  and 
bad  reasonable  grounds  to  believe,  that  he 
bad  no  safe,  or  to  him  apparently  safe,  means 
of  avoiding  said  danger,  then  the  defendant 
had  the  right  to  use  such  force  as  was  neces- 
sary, or  to  him  apparently  necessary,  to  re- 
pel such  danger;  and,  if  he  shot  deceased 
under  such  circnmstances,  the  Jury  should 
acquit  defendant  on  the  grounds  of  self-de- 
fense." 

Counsel  for  appellant  maintains  that  no  in- 
struction upon  the  law  of  self-defense  should 
have  been  given.  The  court  passes  only  upon 
the  question  of  the  competency  of  the  wit- 
nesses and  the  admissibility  of  testimony. 
The  credibility  of  the  witnesses  and  the 
weight  of  testimony  are  questions  for  the 
Jury  alone.  These  rules  apply  to  the  testi- 
mony of  the  defendant,  as  well  as  that  of 
any  other  witness.  Even  if  there  were  no 
other  testimony  in  this  case,  the  testimony 
of  the  defendant  alone  was  sufficient  to  jus- 
tify the  trial  court  In. giving  the  usual  self- 
defense  Instruction. 

Counsel  for  appellant  contends  that  In- 
atmctlon  No.  4  should  not  have  been  given. 
In  this  contention,  counsel  is  correct.  This 
conrt  has  frequently  held  that  the  trial 
conrt  should  not  single  out  specific  facts  or 
groups  of  facts  and  give  them  undue  prom- 
inence in  the  instructions.  The  instruction 
should  contain  only  the  law  predicated  upon 
the  evidence  introduced,  and  should  be  ex- 
pressed in  concise  and  unambiguous  lan- 
guage. Fanner  v.  Commonwealth  (Ky.)  91 
S.  W.  684;  Reynolds  v.  Com.,  114  Ky.  912, 
72   S.    W.   277. 

The  defendant  further  complains  of  in- 
struction E.  This  Instruction  simply  fol- 
lows the  rule  that  has  often  been  laid  down 
by  this  court  that.  In  determining  the  ques- 
tions of  whether  or  not  the  defendant  had 
reasonable  grounds  to  believe  that  he  was 
In  danger  of  great  bodily  harm,  the  Jury 


should  take  into  consideration  all  the  facts 
and  circumstances  of  the  case. 

Counsel  for  appellant  complains  that  in- 
struction F  was  refused.  Examination  of 
this  instruction  shows  that  it  Is  subject  to 
the  same  objection  as  set  forth  above  to  In- 
struction No.  4.  It  gives  undue  prominence 
to  certain  facts  or  groups  of  facts,  and,  for 
that  reason,  should  have  been  refused  by  the 
court 

This  opinion  is  ordered  certified  as  the 
law. 


LOUISVILLE  &  N.  R.  CO.  v.  DICKEY. 

(Court   of  Appeals    of   Kentucky.    Sept   27, 
1907.) 

1.  Damages  —  Pebsonal  Injury  —  Loss  or 
Time— Pleading. 

In  a  personal  injury  action,  damages  for 
Ices  of  time  must  be  specially  pleaded  In  order 
to  be  recovered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Damages,  §  443.] 

2.  Same- Physical  Suffering. 

In  a  personal  Injury  action,  damages  for 
physical  goffering  may  be  recovered,  though  not 
specially  alleged. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  §  441.] 

3.  Same— Mental  Suffering. 

In  a  personal  injury  action,  damages  for 
mental  suffering  may  be  recovered,  though  not 
specially  alleged. 

[BJd.  Note.— For  cases  in  point,  see  Cent  Dig; 
vol.  15,  Damages,  g  446.] 

Appeal  from  Circuit  Ourt,  Oldham  County. 

"Not  to  be  officially  reported." 

Personal  Injury  action  by  W.  P.  Dickey 
against  the  Louisville  &  Nashville  Railroad 
Company.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  for  new  trial. 

D.  H.  French,  Luther  C.  Willis,  and  Ben- 
jamin D.  Warfleid,  for  appellant  T.  L.  Ede- 
len,  Robt  B.  Franklin,  and  Morris  &  Morris,, 
for  appellee. 

BARKER,  J.  The  appellee,  W.  P.  Dick- 
ey, instituted  this  action  in  the  Oldham  cir- 
cuit conrt  to  recover  damages  of  the  Louis- 
ville &  Nashville  Railroad  Company  for  per- 
sonal Injuries  received  by  him,  and  which  he 
claims  was  the  result  of  the  negligence  of  the 
employes  of  the  appellant  A  trial  resulted 
in  a  verdict  in  bis  favor  for  the  sum  of  $4,750, 
and  of  this  verdict  the  railroad  company  now 
complains.  As  we  have  reached  the  conclu- 
sion that  this  case  must  be  reversed  for  error 
of  law  In  the  Instructions,  and  as  this  ques- 
tion of  law  is  primarily  based  upon  the  alle- 
gations of  the  petition,  it  will  not  be  neces- 
sary to  discuss  the  evidence  adduced  on  the 
trial.  The  allegation  of  plaintiff's  petition 
as  to  the  extent  of  his  injury  is  contained  In 
the  following  language:  "  •  •  •  The  plain- 
tiff, by  the  gross  negligence  of  the  defendant, 
was  thrown  violently  from  the  car,  and  sus- 
tained injuries  of  a  serious  and  permanent 
character,  to  his  damage  in  the  sum  of 
$15,000."    In  addition  to  this,  there  is  an  al- 
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legation  of  special  damages  consisting  of  a 
doctor's  bill  of  $104.60.  With  the  pleadings 
In  this  condition,  the  court  allowed  the  plain- 
tiff, OTer  the  objection  of  the  defendant,  to 
state  the  amount  and  value  of  the  time  lost 
by  him  by  reason  of  his  injuries,  and  upon 
the  trial,  over  the  objection  of  the  defendant, 
instructed  the  Jury  as  follows:  "No.  3.  If  the 
Jury  find  for  the  plaintiff,  they  will  fix  his 
damages  at  such  an  amount  as  will  reason- 
ably compensate  him  for  the  expense  Incurred 
in  the  effort  to  effect  a  cure,  the  value  of  his 
lost  time,  a  fair  compensation  for  the  physical 
and  mental  suffering  caused  by  the  Injury, 
and  for  any  permanent  reduction  of  his  power 
to  earn  money,  if  any  proven,  not  exceeding 
in  all  $16,104.60,  the  amoimt  claimed  In  the 
petition." 

The  question  for  adjudication  is  whether  the 
court  erred  in  authorizing  the  jury  to  find  for 
the  plaintiff  the  value  of  his  lost  time.  In  the 
case  of  Louisville  &  Nashville  Railroad  Co. 
T.  Mason,  72  S.  W.  27,  24  Ky.  Law  Rep.  1623, 
the  appellee,  Mason,  had  recovered  a  verdict 
against  the  appellant  railroad  company,  and 
the  court,  in  defining  the  measure  of  damages, 
authorized  a  recovery  for  any  loss  of  time 
which  he  bad  sustained.  The  petition  contain- 
-ed  this  allegation  on  the  subject  of  special  dam- 
ages: "That,  in  addition  to  his  (plaintiff's)  suf- 
erlug,  be  has  been  unable  since  he  received 
said  injury  to  do  ordinary  farm  work,  and 
that  he  has  been  permanently  Injured  and 
disabled  by  reason  of  the  injuries  and  wrong 
aforesaid,  and  has  been  damaged  in  the  sum 
of  $3,000."  As  to  the  propriety  of  the  in- 
struction as  to  lost  time,  it  was  said:  "This 
allegation  would  seem  more  especially  to  refer 
to  the  extent  and  nature  of  plaintiff's  injury 
than  to  the  fact  that  by  reason  of  it  he  bad 
lost  time.  But  it  also  conveys  the  Idea  that 
by  reason  of  the  injury  plaintiff  had  been  un- 
able to  do  farm  work,  and  because  of  that 
fact  be  had  lost  time  of  a  peculiar  and  special 
value.  It  is  not  stated  in  the  pleadings  that 
he  was  a  farmer,  or  had  ever  been  so  employ- 
ed; nor  is  the  damage  resulting  from  his 
being  impaired  In  his  power  to  follow  this 
special  vocation  set  out  It  is  the  well-set- 
tled rule,  and  a  just  one,  that  a  claim  for 
special  damages,  such  as  for  loss  of  time, 
where  it  is  of  special  value,  medical  bills,  etc., 
must  be  especially  pleaded  before  either  proof 
can  be  heard  or  a  recovery  allowed  therefor. 
Jesse  T.  Schuck,  12  S.  W.  904,  11  Ky.  Law 
Rep.  4C3 ;  L.  &  N.  R.  R.  Co.  v.  Reynolds,  71 
S.  W.  516,  24  Ky.  I^w  Rep.  1402.  Appellant 
had  a  right  to  have  the  matters  relied  upon 
so  pleaded  that  it  could  determine  whether 
it  would  admit  or  deny  the  averments  relat- 
ing thereto.  If  the  petition  bad  been  taken 
pro  confesso  by  reason  of  the  failure  of  ap- 
pellnnt  to  plead,  appellee  could,  as  special 
damages,  have  recovered  at  most  but  a  nomi- 
nal sum."  The  same  question  arose  in  the 
case  of  Louisville  &  Nashville  Railroad  Co. 
V.  Reynolds,  71  8.  W.  616,  24  Ky.  Law  Rep., 
1402.    On  the  subject  under  discussion,   it 


was  said:  "The  injury  occurred  on  the  18th 
of  April.  Appellee  was  not  able  to  sit  up 
for  17  or  18  days,  and  at  the  end  of  three 
months  was  not  able  to  ride  in  a  street  car. 
The  Jury  returned  a  verdict  for  $9,166.66, 
under  an  Instruction  of  the  court  allowing 
them  to  find,  among  other  things,  such  an 
amount  as  would  fairly  and  reasonably  com- 
pensate appellee  for  the  value  of  time  lost. 
Where  special  damages  are  not  such  as  the 
defendant  would  naturally  anticipate  from 
the  injury,  they  must  be  pleaded  with  suffi- 
cient particularity  as  fairly  to  apprise  him 
of  the  charge  which  he  is  to  meet.  In  2 
Greenlcaf  on  Evidence,  {  254,  after  a  state- 
ment of  the  rule  as  to  general  damages,  it  is 
said:  'But  where  the  damages,  though  the 
natural  consequence  of  the  act  complained  of, 
are  not  the  necessary  result  of  It,  they  are 
termed  special  damages,  which  the  taw  does 
not  Imply;  and  therefore,  in  order  to  pre- 
vent a  surprise  upon  the  defendant,  they 
must  be  particularly  specified  in  the  declara- 
tion, or  the  plaintiff  will  not  be  permitted  to 
give  evidence  of  them  at  the  trial.'  Donnell 
T.  Jones,  13  Ala.  490,  48  Am.  Dec.  59 ;  5  Ency. 
PI.  &  Pr.  750.  The  petition  in  this  case  was 
not  sufilcieut  to  admit  the  evidence  in  ques- 
tion under  the  above  rule."  The  same  prin- 
ciple was  announced  in  Jesse  v.  Schuck,  12 
8.  W.  304,  11  Ky.  Law  Rep.  463.  In  5  En- 
cyclopedia of  Pleading  and  Practice,  p.  719, 
the  rule  Is  thus  stated:  "Special  damages, 
which  are  the  natural  but  not  necessary  re- 
sult of  the  injury  complained  of,  must  be 
specifically  alleged.  Such  injuries  do  not 
necessarily  result  from  the  defendant's  wrong- 
ful act,  but  flow  from  it  as  a  natural  and 
proximate  consequence.  Hence  they  must  be 
specially  alleged  in  order  tlmt  the  defendant 
may  have  notice  thereof  and  be  prepared  to 
meet  the  same  upon  the  trial."  Greenleaf,  in 
his  work  on  Evidence  (Lewis'  Ed.)  {  254,  says: 
"All  damages  must  be  the  result  of  the  in- 
Jury  complained  of,  whether  it  consist  in  the 
withholding  of  a  legal  right,  or  the  breach 
of  a  duty  legally  due  to  the  plaintiff.  Those 
which  necessarily  result  are  termed  general 
damages,  being  shown  under  the  ad  damnum, 
or  general  allegation  of  damages,  at  the  end 
of  the  declaration ;  for  the  defendant  must 
be  presumed  to  be  aware  of  the  necessary 
consequences  of  his  conduct,  and  therefore 
cannot  be  taken  by  surprise  in  the  proof  of 
them.  Some  damages  are  always  presumed 
to  follow  from  the  violation  of  any  right  or 
duty  implied  by  law,  and  therefore  the  law 
will  In  such  cases  award  nominal  damages, 
if  none  greater  are  proved.  But  where  the 
damages,  though  the  natural  consequences  of 
the  act  complained  of,  are  not  the  necessary 
result  of  it,  they  are  termed  special  dam- 
ages, which  the .  law  does  not  Imply ;  and 
therefore.  In  order  to  prevent  a  surprise  upon 
the  defendant,  they  must  be  particularly 
specified  in  the  declaration,  or  the  plaintiff 
will  not  be  permitted  to  give  evidence  of 
them  at  the  trial."    In  Newman's  Pleading 
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and  Practice  (page  441),  as  to  the  necessity 
for  the  allegation  of  special  damages,  it  is 
said:  "But  if  the  plaintiff,  by  reason  of  the 
wrongful  act  of  the  defendant,  sustained 
sDme  injury  v^hich  was  the  natural  and  prox- 
imate, but  not  the  necessary,  consequence  of 
such  wrongful  act.  It  must  be  alleged  in  the 
petition,  or  he  cannot  recover  such  special 
damages.  Thus,  if  the  plaintiff,  who  has 
been  assaulted  and  wounded,  seeks  to  recover 
not  only  the  general  damages  for  the  battery, 
but  also  for  the  loss  of  his  time  and  labor, 
and  for  the  money  paid  out  In  physician's 
bills  incurred  during  his  siclcness  resulting 
from  siich  wounds,  or  if  a  plaintiff,  who  has 
been  assaulted  and  imprisoned  by  the  defend- 
ant, seeks  to  recover  damages  for  the  contin- 
uation of  his  imprisonment,  and  the  conse- 
quent loss  of  health,  etc.,  he  must  state  the 
facts  upon  which  his  right  to  special  damages 
is  based." 

It  will  be  observed,  from  the  foregoing  au- 
thorities, that  the  rule  is  now  too  well  settled 
to  be  questioned  that  loss  of  time  is  a  dam- 
age which,  while  it  flows  naturally  from  a 
tort,  does  not  necessarily  result  therefrom, 
and  therefore  falls  into  the  category  of  spe- 
cial damages,  and  must  be  specially  pleaded 
In  order  to  be  recovered.  The  rule  Is  essen- 
tially one  of  fair  play,  and  results  from  the 
inequity  of  taking  the  defendant  by  surprise 
at  the  trial  and  preventing  him  from  pre- 
paring his  case  to  meet  the  whole  demand  of 
the  claimant.  The  object  of  pleading  is  to 
notify  the  parties  of  the  Issues  of  fact  to  X>e 
tried,  and  thus  to  afford  to  each  an  oppor- 
tunity to  prepare  their  case  in  such  manner 
as  to  meet  and  overcome,  if  possible,  the 
claim  or  defense  of  the  opposing  side.  The 
rule  does  not  require  the  special  damages  to 
be  set  forth  with  minute  particularity,  but 
only  In  such  manner  as  will  fairly  apprise 
the  defendant  that  the  plaintiff  will  seek  to 
recover  the  special  damages  In  question. 

We  do  not  think  the  court  erred  In  in- 
structing as  to  physical  and  mental  suffering, 
although  not  alleged.  This  necessarily  result- 
ed from  the  injury,  and  could  be  proved  as 
a  part  of '  it 

Alone  for  the  error  x>otnted  out,  the  Judg- 
ment Is  reversed  for  another  trial  consistent 
with  this  opinion. 


LOUISVILLE  GUNNING   SYSTEM  V. 

PARKS. 

<Conrt  of  Appeals  of  Kentucky.    Oct  1,  1907.) 

Lardu>bd  ANn  Tewart— Leasb  of  Wall  by 

TEWANT     1?0B     AnVEBTISINO     PUBPOSK  — NB- 
CE8STTT  FOB   LANDLOBD'S  CONSENT. 

Under  Ky.  St  1903,  §  2292,  providing  that 
DDlesa  the  landlord  consents  in  writing,  a  trans- 
fer by  a  tenant  for  a  term  lees  than  two  years 
of  any  interest  in  the  premises  shall  forfeit  the 
lease,  a  lease  by  such  a  tenant  of  a  wall  for 
advertisiiig  poiposes,  without  the  landlord's  con- 
sent, was  void  as  to  the  landlord ;  and,  the 
paindng  of  a  sign  upon  the  wall  by  the  sublessee 
Oeing  unlawfol,  the  sublessee  is  liable  to  the 
ifnSlnrA  for  Us  damages. 


Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty. Common  Pleas  Branch,  Second  Division. 

"To  be  officially  reported." 

Action  by  the  Louisville  Gunning  System 
against  Thomas  F:  Parks.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

Jacob  Sollnger,  for  appellant  Jno.  S. 
Jackman,  for  appellee. 

HOBSON,  J.  Thomas  F.  Parks  owned  two 
adjoining  lots  on  Walnut  street  in  the  city  of 
Louisville.  On  each  of  them  was  a  house 
which  lie  rented  to  a  tenant.  One  of  the 
houses  extended  out  to  the  sidewalk,  and  was 
occupied  by  one  Herbert,  a  tailor,  as  a  tailor 
shop  and  residence.  The  other  one  set  back 
from  the  sidewalk  25  feet,  and  was  occupied 
by  one  Ramsey,  a  tenant  as  a  residence  on- 
ly. The  west  wall  of  the  Herbert  house  in- 
closed on  the  east  the  Ramsey  yard.  The 
wall  was  partially  covered  with  vines  and 
flowers.  Herbert,  without  the  consent  of 
Parks,  leased  the  wall  to  the  Louisyllle  Gun- 
ning System  for  advertising  purposes.  It 
sent  its  painters,  who  tore  down  the  vines 
and  flowers  and  painted  on  the  wall  a  large 
sigu  advertising  the  Starr  Dry  Goods  Com- 
pany. This  advertisement  in  his  front  yard 
was  an  offense  to  Ramsey,  who  complained 
to  Parks.  Parks  demanded  of  the  Louisville 
Gunning  System  that  It  should  paint  the  sign 
out  This  it  refused  to  do,  and  he  then  bad 
it  painted  out  himself.  It  then  Instituted 
this  action  against  him  to  recover  $1,020  in 
damages  for  painting  out  the  sign;  $20  be- 
ing for  the  original  cost  of  painting  it  He, 
by  his  answer,  set  up  a  counterclaim  against 
it  for  $1,020  in  damages  for  painting  the  sigu 
on  bis  wall  without  his  consent;  $20  being 
for  the  cost  of  painting  out  the  sign.  On  the 
trial  of  the  case,  the  court  In  substance.  In- 
structed the  Jury  to  flnd  for  Paries  tiie  cost 
of  painting  out  the  sign.  The  jury  found  for 
him  in  the  sum  of  $15.  Judgment  was  enter- 
ed on  the  verdict,  and  the  Louisville  Gunning 
System  appeals. 

Section  2292,  Ky.  St  1903,  Is  as  follows: 
"Unless  the  landlord  consents  thereto  In  writ- 
ing, every  assignment,  or  transfer  of  his  term 
or  interest  in  the  premises,  or  any  portion 
thereof,  by  one  who  Is  a  tenant  at  will  or  by 
sufferance,  or  who  has  a  term  less  than  t>vo 
years,  shall  operate  a  forfeiture  to  the  land- 
lord, who  after  having  given  the  occupant 
ten  days  written  notice  to  quit  may  re-enter 
and  take  possession,  or  may,  by  writ  of  forci- 
ble entry  or  detainer,  or  the  proper  proce- 
dure, recover  possession  of  the  premises  from 
any  occupant  thereof,  whoever  he  or  she  may 
be." 

The  lease  to  Herbert  was  a  renting  by  the 
month,  and  under  It  he  had  a  term  less  than 
two  years.  The  lease  by  him  to  the  Louis- 
ville Gunning  System  of  the  wall  for  adver- 
tising purposes  was  a  transfer  by  him  of  an 
interest  in  the  premises  or  a  portion  of  it, 
and,  being  made  without  the  consent  of  the 
landlord,  operated  as  a  forfeiture  to  the  land- 
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lord  by  the  terms  of  the  statute.  The  pur- 
pose of  the  statute  is  to  forbid  such  a  trans- 
fer by  the  tenant  without  the  consent  of  the 
landlord.  The  transfer,  being  forbidden  by 
the  statute,  is  void  as  to  the'  landlord  unless 
he  consents  to  It.  Of  course,  bis  consent  may 
be  given  at  the  time,  or  it  may  be  given  aft- 
erward; but,  unless  he  consents,  the  snl)- 
tenant  obtains  no  rights  against  him.  The 
•  lease  by  Herbert  of  the  wall  to  the  Louisville 
Gunning  System  conferred  upon  it  no  rights 
as  against  Parks,  and  he  had  the  right  to 
paint  out  the  sign  which  it  had  placed  upon 
the  wall.  The  painting  of  the  sign  upon  the 
wall  by  the  Louisville  Gunning  System  being 
unlawful,  it  became  liable  to  Parks  for  the 
damages  he  thereby  sustained. 
Judgment  affirmed. 


LOUISVILLE  GUNNING   SYSTEM  v. 

KNIGHTON. 

(Court  of  Appeals  of  Kentucky.    Oct  1,  1907.) 

1.  Landlobd  and  Tenaht— Lease  of  Waix 
ifOB  Advebtisinq  Pubposks— VAunrrr. 

The  lease  by  a  tenant  for  less  than  two 
years  of  a  wall  for  advertising  purposes,  without 
the  landlord's  consent,  is  void  as  to  the  landlord. 

2.  Damages— Punitive  Damages  —  Sublease 
OF  Wall. 

Defendant  is  not  liable  in  punitive  damages 
for  painting  a  sign  on  a  wall  without  the  own- 
er's consent,  where  he  acted  in  good  faith  un- 
der a  lease  from  a  tenant  for  less  than  two 
years. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

"Not  to  be  officially  reported." 

Action  by  Zareefa  M.  Knighton  against  the 
Louisville  Gunning  System.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Jacob  Sollnger,  for  appellant.  Thum  & 
Clark  and  Robt.  Hagan,  for  appellee. 

HOBSON,  J.  Zareefa  M.  Knighton  is  the 
owner  of  a  frame  storehouse  and  lot  on  the 
comer  of  Twenty- Sixth  and  Jefferson  streets 
in  Louisville,  Ky.  She  leased  the  lower  floor 
to  J.  L.  Dotson,  to  be  used  In  the  dairy  and 
ice  cream  business;  the  lease  being  for  a 
term  of  one  year.  Dotson  took  possession 
and  carried  on  his  business  In  connection  with 
his  two  sons  under  the  name  of  "Dotson  & 
Bros."  A  lease  was  made  by  Dotson  &  Bros, 
to  the  Louisville  Gunning  System  of  the 
wall  of  the  building  to  the  height  of  the  first 
story  for  advertisement  purposes,  and  it 
painted  thereon  a  sign  advertising  the  Starr 
Dry  Goods  Company.  Mrs.  Knighton  lived 
in  the  upper  story  of  the  house.  She  objected 
to  the  painting  of  the  sign  on  the  house,  when 
they  proposed  to  put  it  on  the  roof.  They 
then  left  and  came  back  some  days  later 
and  painted  It  on  the  part  of  the  house  rented 
by  Dotson.  She  then  said  nothing,  although 
she'  had  told  them  before  that  she  objected  to 
any  sign  being  painted  on  the  house  at  all. 
Mrs.  Bjilghton  then  brought  this  suit  to  re- 
cover damages  for  the  painting  of  the  sign  on 


her  bouse.  The  term  of  Dotson  expired  a 
few  months  later,  and  he  moved  out  leaving 
the  sign  on  the  wall.  Mrs.  Knighton  then 
bad  the  house  repainted  at  the  cost  of  $74, 
thus  obliterating  the  sign.  On  the  trial  of 
the  case,  the  court  instructed  the  Jury  that 
they  should  find  for  her  such  damages  as  she 
sustained  by  reason  of  the  painting  of  the 
sign,  and  also  Instructed  them  that  they 
might  allow  punitive  damages  or  smart  mon- 
ey. The  Jury  found  for  her  in  the  sum  of 
$250.  The  court  entered  Judgment  on  the  ver- 
dict, and  the  defendant  appeals. 

The  lease  from  Dotson  &  Bros,  to  the  Louis- 
ville Gunning  System  was  void  as  to  Mrs. 
Knighton.  See  opinion  in  Louisville  Gunning 
System  v.  Parks  (this  day  decided)  104  S. 
W.  331.  But  the  LoulsTlile  Gunning  System 
In  painting  the  sign  on  the  wall  acted  In  good 
faith  under  the  lease,  believing  that  It  had 
the  right  to  paint  the  sign  upon  the  wall  by 
its  authority.  It  is  simply  a  case  of  a  good- 
faith  dispute  as  to  right,  and  there  was  noth- 
ing in  the  case  to  warrant  an  Instruction  on 
punitive  damages  or  to  Justify  a  verdict  for 
$250. 

Judgment  reversed,  and  cause  remanded  for 
a  new  trial. 


PUFF  V.  PUFF. 
(Court  of  Appeals  of  Kentucky.    Oct  2,  1907.) 

1.  Gifts— Intbb  Vivos— Dibtingdisued  fro^ 
Otheb  Tbansaction. 

A  writing  in  the  following  form:  "Received 
of  H.  for  K.  the  sum  of  $1,007.25,  and  I  hereby 
relinquish  all  my  claim  to  the  balance  of  $1,500 
worth  of  securities,  excepting  that  In  the  event 
of  the  necessity  that  K.  shall  pay  me  $3.00  per 
week  until  my  death.  [Signed]  P." — is  not  an 
irrevocable  gift  inter  vivos,  but  a  sale  or  release. 

2.  Pleading— Issues  and  Pboov. 

While,  as  a  general  rule,  a  writing  cannot 
be  varied  except  for  fraud  or  mistake  pleaded, 
if  the  writing  relied  on  is  not  pleaded  in  any 
form,  but  appears  for  the  first  time  when  in- 
troduced in  evidence,  the  opposing  party  should 
l>e  permitted  to  attack  it  on  the  ground  of 
fraud,  mistake,  or  undue  influence  without  plead- 
ing such  facts. 

3.  Release— Validttt— Undue  Influence. 

Where  a  man  77  years  old  and  infirm  put 
$2,500  worth  of  bonds  in  a  deposit  box  in  the 
name  of  his  daughter-in-law  as  trustee,  with 
the  understanding  that  she  was  to  pay  him  the 
interest  and  deliver  the  trands  on  demand,  but 
she  afterward  refused  to  deliver  him  $l,00O 
worth  of  bonds  on  his  request  until  he  signed  a 
writing  relinquishing  his  claim  to  the  balance, 
the  writing  was  obtained  by  both  undue  in- 
fluence and  duress. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Release,  i  33.] 

4  Same— Lack  of  Considebation. 

Where  plaintiff  put  bonds  in  a  deposit  box: 
in  the  name  of  defendant  as  trustee,  with  the 
understanding  that  defendant  was  to  pay  hina 
the  interest  and  deliver  the  bonds  on  demand,  bu£ 
she  afterwards  refused  to  deliver  him  a  part  o£ 
the  bonds  on  request,  until  he  signed  a  writine 
relinquishing  his  claim  to  the  balance,  the  writ- 
ing was  void  for  lack  of  consideration. 
5.  Appeal— Bevikw—Habmlkss    BkBOB  — In- 

STBUOnONS. 

Where  an  instruction  left  to  the  jury  th« 
question  of  ownership  of  property  alleged  to  l>« 
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conreyed  bj  a  writing,  and  the  jury  found  for 
plaintiff,  bnt  the  writin){  on  which  defendant 
based  her  claim  was  void,  the  error,  if  any, 
waa  harmiesa. 

[B^  Note.— For  casea  in  point,  see  Cebt.  Dig. 
vol.  S.  Appeal  and  Error,  {  4035.] 

Appeal  from  Circuit  Court,  Campbell 
County. 

"Not  to  be  officially  reported." 

Actios  by  Andrew  Puff  against  Kate  Puff. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   A£Srmed. 

Hodge  &  Wolff,  for  appellant  A.  M.  Cald- 
■well,  for  appellee. 

CLAY,  C.  Appellee,  A.  Puff,  plaintiff  be- 
low, filed  suit  in  the  Campbell  circuit  court 
against  Kate  Puff,  alleging  that  he  waa  the 
owner  and  entitled  to  the  possession  of  cer- 
tain mnnicipal  bonds  of  the  face  value  of 
$1,500,  which  the  defendant,  Kate-  Puff,  on 
or  about  the day  of  October,  1904,  re- 
ceived from  him,  in  order  that  she  should 
safely  keep  the  same  for  him  and  return 
them  to  him  upon  his  request;  that  on  said 
date  he  delivered  to  said  defendant,  for  the 
purposes  aforesaid,  including  said  fl,500 
worth  of  bonds,  bonds  the  face  value  of 
which  aggregated  the  sum  of  $2,500;  that  on 
the  14tb  day  of  May,  1906,  at  his  request, 
defendant  returned  to  him  a  part  of  said 
bonds,  the  face  value  of  which  amounted  to 
$1,000,  bnt  that  she  still  retains  and  has  pos- 
session thereof,  to  wit,  $1,000;  that  lie  had 
repeatedly  made  demand  on  her  for  the  re- 
turn of  same  to  him,  but  that  she  refused  to 
return  them;  that  he  was  then  77  years  of 
age,  infirm,  and  placed  his  confidence  in  the 
defendant,  and  made  no  note,  nor  kept  any 
description  of  said  bonds,  and  was  therefore 
unable  to  give  a  complete  and  accurate  de- 
scription thereof;  and  that  the  market  value 
of  the  bonds  so  held  by  the  defendant  was 
at  least  $l,fiOO.  He  then  asked  JudmiK'ni  for 
said  bonds  or  their  equivalent  in  money  and 
$300  damages  for  their  detention.  There- 
upon appellant,  the  defendant  below,  filed 
her  answer,  denying  the  allegations  of  the 
petition,  and  asserting  that  she  was  the 
owner  of  and  claimed  the  said  bonds  as  her 
absolute  propei-ty. 

The  facts  developed  upon  the  trial  were 
as  follows:  "Appellre,  A.  Puff,  had  acquired 
in  the  city  of  Newport  real  estate  to  the  ! 
value  of  about  $10,000.  Upon  the  death  of  | 
his  wife,  be  divided  his  real  estate  among 
bis  children,  requiring  them  to  pay  him  a 
small  consideration  therefor,  and  in  that 
way  reserved  to  himself  $2,500,  which  he 
Invested  In  certain  municipal  l>onds.  After 
he  gave  bis  property  to  his  children,  they  ap- 
peared indifferent  to  him  and  refused  to 
have  anything  to  do  with  him.  After  his 
own  children  turned  against  him,  he  placed 
confidence  in  the  appellant,  who  was  his 
daughter-in-law,  because,  as  he  said,  he 
thought  she  was  an  honest  woman  and  a 
good  Christian.    Appellant  agreed  with  ap- 


pellee that  it  wonid  be  well  to  put  the  bonds 
where  they  would  be  safe,  and  they  con- 
sulted Mr.  Gunkel,  an  attorney  in  Newport, 
as  to  what  was  the  be&t  thing  to  do  with 
them.  Mr.  Gunkel  advised  them  to  put  the 
bonds  in  a  safe  deposit  box  in  Kate  PufTs 
name,  as  trustee,  with  the  understanding 
with  the  deposit  company  that  appellee 
should  have  access  to  the  box  at  any  time. 
Acting  upon  the  suggestion  of  the  attorney, 
they  rented  in  the  month  of  October,  1904,  a 
safe  deposit  box  from  the  Newport  National 
Bank  in  tiie  name  of  Kate  Puff,  as  trustee, 
and  at  the  same  time  A.  Puff  was,  by  writtoi 
authority,  given  access  to  the  box,  to  be  ex- 
ercised whenever  he  desired.  In  fact,  as  Mr. 
Gunkel  puts  it:  "He  could  go  there  and 
take  all  the  bonds."  It  was  further  under- 
stood that  Kate  Puff  was  to  hold  the  bonds 
and  pay  A.  Puff  the  Interest  thereon  every 
six  months,  and,  upon  his  request  and  de- 
mand, she  was  to  deliver  the  bonds  or  any 
part  thereof."  This  arrangement  was  car- 
ried out  all  right  until  about  the  14th  day 
of  May,  1906,  when  the  appellee,  desiring 
about  $1,000  of  the  principal  of  the  bonds  in 
order  to  pay  his  admission  into  the  Old 
Men's  Home  in  Cincinnati,  Ohio,  requested 
appellant  to  let  him  have  this  amount  of 
the  bonds.  Appellant,  however,  refused  to 
deliver  the  bonds  to  him,  and  appellee  there- 
upon consulted  Mr.  Gunkel,  an  attorney  of 
Newport,  who  made  demand  on  the  appel- 
lant for  the  desired  sum.  Appellant  re- 
fused to  consider  the  matter  at  all,  and  ab- 
solutely declined  to  pay  appellee  the  sum  of 
$1,000,  unless  appellee  would  enter  into  a 
contract  with  her,  by  which  he  released  his 
interest  in  the  remainder  of  the  bonds, 
amounting  to  $1,500.  On  this  point,  Mr. 
Gunkel  testifies  as  follows:  "I  told  him  th^ 
would  not  give  him  this  money,  and  he  would 
have  to  sign  this  receipt,  waiving  his  right 
to  the  $1,500.  I  said  to  him:  'If  we  don't 
do  that,  you  will  not  get  this  amount,  this 
collection.'"  Thereupon  appellee  signed  the 
following  writing:  "Newport,  Ky.,  May  14, 
1906.  Received  of  J.  B.  Hesseibrok  for  Mrs. 
Kate  Puff  the  sum  of  $1,007.25.  and  I  hereby 
relinquish  all  my  claim  to  the  balance  of 
.?1,500  worth  of  securities  held  by  her,  ex- 
cepting that  In  the  event  of  the  necessity 
that  Mrs.  Kate  Puff  shall  pay  me  $3.00  per 
week  until  my  death.  A.  Puff."  Subsequent- 
ly- appellee  demanded  the  return  «f  the 
$1,500  worth  of  bonds,  and,  upon  her  absolute 
refusal  to  turn  them  over  to  him,  instituted 
this  action.  No  evidence  was  introduced  by 
appellant,  except  the  above  writing,  the  ex- 
ecution of  which  was  proved  by  appellee 
and  Attorney  Gunkel.  All  the  circumstances 
of  the  case  were  brought  out  by  appellee  and 
Mr.  Gunkel  without  any  objection  on  the 
part  of  the  appellant 

At  the  conclusion  of  the  testimony,  appel- 
lant asked  for  a  peremptoryinstruction,  which 
was  refused.  The  court  thereupon  instruct- 
ed the  Jury  as  follows:    "The  Jury  are  In- 
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structed  that.  If  they  believe  from  the  evl- 
deuce  that  plaintiff  is  the  owner  and  entitled 
to  the  possession  of  the  bonds  described  in 
the  proof,  they  will  find  for  the  plaintiff  and 
Qx  the  value  of  said  bonds  and  damage 
plaintiff  may  ai)pear  entitled  to,  governed  by 
the  proof.  However,  such  damages  are  not 
to  exceed  the  sum  of  $200.  If  the  Jury  be- 
lieve from  the  evidence  that  the  plaintiff  is 
not  the  owner  and  entitled  to  the  possession 
of  the  bonds,  then  you  will  find  for  the  de- 
fendant." Upon  submission  of  the  case,  the 
Jury  returned  the  following  verdict:  "We, 
the  Jury,  find  for  the  plaintiff,  A.  Puff,  and 
fix  the  value  of  the  bonds  nt  $1,500."  Ap- 
pellant then  filed  a  motion  for  a  Judgment 
notwithstanding  the  verdict,  which  motion 
was  overruled  by  the  court  Appellant  then 
filed  motion  and  grounds  for  a  new  trial, 
which  were  overruled,  and  an  appeal  granted 
to  this  court. 

Appellant  contends  that  the  bonds  are  an 
Irrevocable  gift  inter  vivos;  that  there  was 
an  immediate  delivery,  and  the  purpose 
thereof  explained  by  the  writing  Introduced 
as  evidence;  that  this  writing  Is  incontro- 
vertible so  long  as  It  Is  not  attacked  for 
fraud  or  mistake.  We  are  unable  to  agree 
with  this  contention  of  counsel.  The  writing 
Itself  does  not  purport  on  Its  face  to  be  "a 
gift.  Even  If  the  $1,007.25,  referred  to  in 
the  first  part  of  the  writing,  be  not  re- 
garded as  the  consideration  therefor,  the  lat- 
ter part  thereof  does  Import  a  consideration, 
so  that  the  contract  must  be  regarded  as 
either  one  of  release  or  of  sale.  But  even  if 
It  purported  to  be  a  contract  of  gift,  the 
circumstances  under  which  It  was  executed, 
all  of  which  were  proven  by  the  very  wit- 
nesses by  which  the  execution  of  the  instru- 
ment was  established,  and  without  objection 
by  counsel  for  appellant,  conclusively  show 
that  it  was  not  such  a  contract 

Counsel  for  appellant  further  insist  that 
the  writing  in  question  could  not  be  varied 
or  altered,  except  for  fraud  or  mistake  plead- 
ed. We  admit  that  this  Is  a  general  rule, 
but  we  think  that  this  doctrine  Is  and  should 
be  subject  to  the  modification  that  If  the 
writing  relied  upon  Is  not  embraced  In,  or 
referred  to  in,  the  pleading  of  the  party  re- 
lying upon  It,  but  appears  for  the  first  time 
when  Introduced  In  evidence  In  the  case,  and 
the  opposing  counsel  therefore  has  no  op- 
portunity to  attack  the  writing,  on  the 
ground  of  fraud,  mistake,  or  undue  influence, 
the  opposing  party  should  be  permitted  to  In- 
troduce testimony,  showing  fraud,  mistake, 
or  undue  Influence,  without  being  required 
to  plead  them.  That  being  the  case,  the 
question  therefore  is  whether  or  not  appel- 
lee was  subjected  to  undue  influence  or  was 
under  duress  at  the  time  be  executed  the 
writing  In  question.  The  evidence  conclu- 
sively shows  that  he  bad  confidence  In  his 
daughter-in-law;  that  the  bonds  were  turned 
»ver  to  her  merely  for  safe-keeping;  that  she 
had  no  title  whatever  to  the  bonds;  that  she 


was  to  give  them  to  him  whenever  he  de- 
manded them;  that,  upon  his  demand,  she 
refused  to  give  them  to  him;  that,  for  the 
purpose  of  obtaining  $1,000  worth  of  the 
bonds,  he  was  compelled  to  sign  an  instru- 
ment releasing  to  her  the  remaining  $1,500 
worth  of  bonds.  In  other  words,  he  had  to 
give  up  three-fifths  of  bis  own  property  for 
the  purpose  of  obtaining. the  remaining  two- 
fifths  thereof.  All  this  took  place  when  the 
appellee  was  old  and  Infirm  and  with  bat 
little,  if  any,  appreciation  of  the  character  of 
the  transaction  in  which  he  was  engaged, 
and  when  he  needed  the  money  for  the  pur- 
pose of  obtaining  admission  Into  the  Old 
Men's  Home  at  Cincinnati.  This  testimony 
stands  uncontroverted.  Even  In  the  face  of 
such  testimony,  appellant  did  not  take  the 
stand  to  explain  her  part  In  the  transaction. 
We  therefore  conclude  that  the  writing  was 
obtained  both  by  undue  infiuence  and  duress; 
and,  furthermore,  that  It  was  absolutely 
without  consideration. 

Counsel  further  contends  that  the  Instruc- 
tion of  the  court  referred  to  above  Is  errone- 
ous. In  that  it  is  not  predicated  upon  the 
writing,  but  leaves  to  the  Jury  the  right  to 
pass  upon  the  validity  of  the  writing.  We 
deem  It  unnecessary  to  pass  on  this  conten- 
tion, Inasmuch  as  this  court  Is  of  the  opinion 
that  the  writing  In  question  was  obtained  by 
undue  Influence  and  duress,  and  was  entirely 
without  consideration,  and,  as  no  proof  was 
Introduced  by  appellant  to  show  the  con- 
trary, appellee  was  therefore  entitled  to  a 
peremptory  Instruction,  and  we  do  not  think 
the  giving  of  the  Instruction  complained  of 
was  prejudicial  to  appellant 

Judgment  afflrmed. 


KENTUCKY  &  INDIANA  BRIDGE  &  R.  CO. 
V.  MELVIN. 

(Court  of  Appeals  of  Kentucky.    Oct.  8,  1907.) 

Masteb  ANn  Sebvant— Injury  to  Sbbvant— 
Assumption  of  Risk — Pbomisk  to  Revovk 
Danger. 

An  employe,  who,  without  a  light,  goes,  at 
night,  into  a  dark  bin,  connected  with  a  chute 
for  running  down  coal  to  locomotives,  and, 
while  attempting  to  start  the  coal,  steps  on  some 
of  it,  which  gives  way,  taking  him  into  the  hole 
in  the  center  of  the  floor,  through  which  the  coal 
passed,  is  not  relieved  from  assumption  of  th« 
obvious  risk,  though,  bad  the  quantity  of  coal 
in  the  bin,  which  varied  from  day  to  day,  and 
could  not  he  known  to  him.  been  as  great  as 
sometimes,  the  accident  would  probably  not  have 
happened,  and  though  the  morning  before  the 
master  bad  promised  to  furnish  a  lantern,  whidi 
had  not  been  done. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34.  Master  and  Servant,  St  638-^40.1 

Appeal  from  Circuit  Court,  Jefferson  Coun 
ty,  Common  Pleas  Brancb,  Second  Division. 

"Not  to  be  oflJcially  reported." 

Action  by  W.  M.  Melvln  against  the  Ken- 
tucky &  Indiana  Bridge  &,  Railroad  Com- 
pany. Judgment  for  plaintiff.  Defendant 
appeals.    Reversed,  and  new  trial  ordered. 
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Humphrey  &  Humphrey  and  L.  R.  Tea- 
man, for  appellant.  Bingham  &  Darles  and 
W.  W.  Darles,  for  appellee. 

CARROIili,  J.  For  Injuries  sustained 
through  the  alleged  negligence  of  the  appel- 
lant In  falling  to  furnish  appellee  a  light 
enfiScient  to  enable  Mm  to  work  in  a  coal 
chute,  he  Instituted  this  action,  and  upon  a 
trial  recovered  damages.  His  cause  of  ac- 
tion, as  stated  In  the  petition,  is,  In  sub- 
stance, as  follows:  He  was  employed  by  the 
appellant  as  a  laborer  In  and  about  a  coal 
chute  operated  by  It,  and  had  been  so  en- 
gaged for  about  six  months  previous  to  the 
time  he  was  Injured;  It  being  his  duty  to 
attend  to  the  running  down  of  coal  In  the 
chote  that  discharged  It  Into  the  tank  of 
locomotives,  where  It  was  used  as  fuel.  He 
applied  to  his  superior  In  authority  for  a 
lantern  sufficient  to  enable  him  to  work  In 
the  chute  during  the  night;  it  being  a  dark 
place  and  not  lighted  by  electricity  or  other 
means.  He  averred  that  the  master  prom- 
ised to  provide  the  light  requested  in  order 
tliat  he  might  prosecute  his  work  with  safe- 
ty, and  he  relied  upon  the  promise;  that 
during  the  night  of  October  5,  1904,  It  be- 
came necessary  for  him  to  enter  the  chute 
and  run  down  the  coal  therein,  so  that  it 
would  be  discharged  through  a  pocket  Into 
the  locomotive  tank;  that  the  master  had 
failed  to  furnish  a  lantern,  and  on  account 
of  the  absence  of  light  he  lost  his  footing 
and  fell  about  Is  feet  through  the  opening  in 
the  bottom  of  the  chute,  causing  him  to  sus- 
tain serious  injuries.  He  further  averred 
that  bis  injuries  were  solely  due  to  the  fail- 
ure to  furnish  the  light;  that,  bad  a  light 
been  furnished,  be  would  not  have  fallen  or 
been  Injured ;  that,  although  appellant  knew, 
or  by  the  exercise  of  ordinary  care  could 
have  known,  that  it  was  dangerous  to  work 
In  tibe  chute  without  a  light,  he  did  not  know 
this  fact.  The  elevator  at  which  appellee 
worked  was  a'  building  about  90  feet  In 
height  Coal  was  stored  in  a  bin  at  the  top 
of  the  building  during  the  day  by  ind^end- 
oit  agencies  of  appellant,  and  was  run  down 
through  a  chute  or  spout  by  appellee  at  night 
Into  the  scale's  pocket  below,  from  whence  It 
was  run  Into  the  engines  as  needed.  The  bin 
was  at  the  extreme  top  of  the  elevator  build- 
ing, about  14  feet  square,  and  the  bottom 
slanted  from  each  side  towards  the  hole 
tlirongb  which  the  coal  was  discharged. 
There  were  no  electric  drop  lights  or  other 
kinds  of  light  over  or  in  the  bin,  so  that  there 
was  total  darkness  there.  To  reach  the  bin. 
It  was  necessary  to  climb  up  to  the  top  of 
the  building  by  means  of  a  winding  stairway 
on  tbe  outside,  and  enter  a  small  door  near 
the  roof.  On  the  morning  of  the  day  he  was 
injured,  appellee  informed  his  superior  of- 
ficer that  he  must  have  a  light  to  use  in 
worthing  In  the  bin,  and  the  foreman  promised 
to  furnish  him  a  lantern,  but  did  not  specify 
wben  he  would  do  so.    On  the  night  of  Oc- 


tober 4th,  appellee  went  as  usual  to  bis  work 
in  the  elevator  and  coal  bin,  but  without  a 
lantern  or  light  His  duties  ordinarily  re- 
quired him  to  pull  a  rope  or  lever  and  allow 
the  coal  to  come  down  by  gravity  through  the 
chute  or  spout  Into  the  scale's  pocket,  and  it 
was  only  occasionally  that  the  coal  was  ao 
reduced  in  quantity  or  so  placed  or*  shaped 
in  its  bulk  in  the  bin  as  to  make  it  necessary 
to  go  into  the  bin  and  start  the  coal  to  run- 
ning. On  the  night  when  he  was  injured,  ' 
■appellee  found  that  he  could  not  start  the 
coal  running  by  pulling  tbe  rope  or  lever, 
and  went  into  the  bin,  which  he  did  by  as- 
cending the  stairway  on  the  outside  of  the 
building  and  entering  the  door  under  the 
roof.  He  had  a  pick  in  his  hand,  and  with 
the  assistance  of  this  began  to  run  tbe  coal 
towards  tbe  hole  in  the  center  of  the  bottom 
of  the  bin.  While  thus  engaged,  he  stepped 
upon  a  thin  or  weak  place  In  the  coal,  and 
the  mass  gave  way,  causing  him  to  fall  head 
foremost  through  the  hole  In  the  bottom  of 
tbe  bin. 

In  Its  answer,  appellant  relied  upon  three 
defenses:  First  that  the  person  who  promised 
to  furnish  the  lantemwas  not  its  foreman  or 
superior  in  authority 'to  appellee;  second,  if 
be  was  its  foreman,  the  time  for  the  fulfill- 
ment of  his  promise  to  furnish  a  lantern  had 
expired  before  appellee  was  Injured;  third, 
the  danger  in  going  Into  the  bin  in  tbe  dark 
was  so  obvious  that  appellee  assumed  the 
risk  of  being  injured.  In  view  of  the  fact 
that  we  have  reached  the  conclusion  that  the 
third  defense  mentioned  is  sufficient  upon 
the  evidence  before  us,  to  defeat  a  recovery, 
we  do  not  deem  it  necessary  to  notice  the 
others  relied  on. 

It  is  said,  in  Shearman  &  Redfleld  on  Neg- 
ligence, i  215,  that :  "There  Is  no  doubt  that, 
where  a  master  has  expressly  promised  to 
repair  a  defect,  tbe  servant  does  not  assume 
the  risk  of  injury  caused  thereby  within  such 
a  period  of  time  after  tbe  promise  as  would 
be  reasonably  allowed  for  Its  performance, 
or.  Indeed,  within  any  period  which  would 
not  preclude  all  reasonable  expectation  that 
the  promise  might  be  kept."  Iioulsvllle  Hotel 
Co.  v.  Kaltenbrun,  80  S.  W.  1163,  26  Ky.  Law 
Rep.  208.  But  this  general  rule  Is  qualified 
by  the  exception  that  It  the  servant  is  ac- 
quainted with  the  premises,  and  tbe  danger 
of  working  without  the  appliances  or  Im- 
provements promised  by  the  master  is  obvi- 
ous and  such  as  no  person  of  ordinary  pru- 
dence would  undertake,  the  servant  assumes 
the  risk  incident  to  the  hazardous  nature  of 
the  employment,  and  cannot  recover  for  In- 
juries sustained  by  him  while  thus  employed. 
Shemwell  t.  Owensboro  &  Nashville  R.  Co., 
78  S.  W.  448,  25  Ky.  Law  Rep.  16T1 ;  Wilson 
V.  Chess  Wymond  Co.,  78  S.  W.  453,  25  Ky. 
Law  Rep.  1655 ;  Lindsay  v.  Hollerback,  92  S. 
W.  294.  29  Ky.  Law  Rep.  68,  4  L.  R.  A.  (N. 
8.)  830;  Hllman  Land  &  Iron  Co.  v.  Little- 
John,  90  S.  W.  1053,  28  Ky.  Law  Rep.  983.  In 
the  case  before  us,  appellee  unquestionably 
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knew  that  tbe  bin  was  dark,  tbat  tbere  was 
A  bole  in  tbe  center  of  tbe  floor  tbrougb  wbicb 
a  person  mlgbt  fall,  and  be  knew  tbat  tbe 
lantern  promised  blm  bad  not  been  furnished. 
He  knew  with  absolute  certainty  tbat  tbe 
master  bad  not  compiled  with  bis  promise. 
With  knowledge  of  these  things,  when  he 
went  Into  the  bin  he  assumed  tbe  risk  of  any 
accident  tbat  might  happen.  Ordinarily,  it  la 
tbe  duty  of  tbe  master  to  furnish  tbe  servant 
a  reasonably  safe  place  In  which  to  work  and 
reasonably  safe  appliances  to  work  with;  but 
this  rule  is  not  of  nnlversal  application,  and 
cannot  be  Invoked  In  behalf  of  appellee  upon 
tbe  facts  shown  by  this  record.  If  the  appel- 
lee had  been  a  stranger  to  the  premises,  unac- 
quainted with  tbe  danger  of  entering  the  bin 
In  tbe  darkness,  or  If  be  bad  received  any  as- 
surances from  the  master  tbat  the  employ- 
ment was  safe,  or  If  the  master  bad  promised 
to  repair  defects  or  make  improvements  tbat 
would  render  tbe  premises  less  dangerous,  and 
he  failed  to  do  so,  and  tbe  servant  was  igno- 
rant of  these  facts,  a  different  question  would 
be  presented.  Here  the  premises  were  rea- 
sonably safe  and  well  adapted  for  tbe  nature 
of  tbe  business  carried  on.  They  were  free 
from  defects.  No  repairs  were  needed  about 
them.  All  tbat  was  necessary  to  make  It  rea- 
sonably safe  to  tbe  servant  was  tbat  he 
should  be  equipped  with  a  light  of  some  de- 
scription. Appellee  knew  the  necessity  for 
having  a  light  equally  as  well,  if  not  better, 
than  tile  master.  During  tbe  six  months  in 
wbicb  he  was  employed  in  supplying  tbe  en- 
gines with  coal  tbrougb  tbe  instrumentality 
of  this  bin,  be  became  thoroughly  familiar 
with  Its  arrangement  and  construction.  He 
knew  tbat  he  could  not  see  anything  in  tbe 
bin  without  a  light,  and  It  was  bis  duty,  un- 
der tbe  circumstances,  to  have  provided  him- 
self with  one  before  entering  tbe  bin,  or  have 
declined  to  go  into  it  It  would  not  do  to 
say  that,  if  a  master  promised  a  servant  tbat 
be  would  cover  a  cistern  or  well,  tbe  servant 
could  claim  tbat  be  relied  upon  his  promise 
to  do  so  and  recover  damages  for  Injuries 
sustained  by  falling  into  It,  although  tbe  fact 
tbat  the  .cover  had  not  been  furnished  was 
plain  to  be  seen  by  the  most  casual  observer, 
and  tbe  servant  walked  into  tbe  opening  in 
broad  daylight.  Tbe  obligation  resting  upon 
tbe  servant  and  tbe  master  are  in  some  re- 
spects reciprocal.  Tbe  master,  as  has  been 
frequently  held.  Is  not  an  Insurer.  He  has  a 
right  to  assume  that  the  servant.  If  he  be 
of  mature  years  and  experienced,  will  exer- 
cise some  care  and  discretion  to  protect  him- 
self from  accident  and  danger,  and  that  he 
will  not  foolishly  or  recklessly  undertake  to 
do  things  that  necessarily  subject  him  to 
great  risk  and  Imminent  danger. 

In  an  effort  to  avoid  the  difficulty  encount- 
ered by  tbe  proposition  that  a  servant  cannot 
recover  for  Injuries  received  In  an  obviously 
dangerous  employment,  it  Is  said  that  ap- 
t)eilee  did  not  and  could  not  know  how  much 
coal  was  In  tbe  bin;   tbat  tbe  coal  bin  was 


filled  In  the  daytime  by  machinery  witb 
which  apx)ellee  had  no  connection,  and  conse- 
quently did  not  and  could  not  have  Informa- 
tion of  the  danger  to  which  be  subjected  him- 
self In  going  into  it,  as,  if  tbe  bin  bad  been 
filled,  or  reasonably  filled,  with  coal.  It  Is  not 
probable  tbat  tbe  accident  would  have  hap- 
pened. A  conclusive  answer  to  this  is  tbat 
appellee  had  been  engaged  In  the  employment 
be  was  following  when  he  was  injured  for 
some  months  Immediately  preceding  tbat  time, 
and  that  he  had  been  frequently  In  the  bin, 
that  he  knew  the  quantity  of  coal  varied ; 
aometimes  tbe  bin  betaig  well  filled,  and  at 
otbw  times  nearly  empty.  In  view  of  these 
facts,  appellee  cannot  escape  the  responsibil- 
ity of  knowledge  of  the  conditions  that  pre- 
vailed In  the  bin,  or  find  relief  or  protection 
from  bis  reckless  conduct  in  tbe  statement 
that  he  did  not  know  how  much  coal  was  in 
the  bin  or  what  Its  shape  or  condition  was. 

The  rule  permitting  the  servant  to  rely  fbr 
a  reasonable  time  upon  the  promise  of  tbe 
master  to  repair  defective  premises  or  appli- 
ances, and  tbat  permits  blm  to  recover  for 
Injuries  sustained  whilst  engaged  In  the  em- 
ployment during  the  time  that  be  depends  up- 
on the  promise,  rests  primarily  upon  tbe 
duty  of  tbe  master  to  furnish  the  servant 
witb  reasonably  safe  premises,  implements, 
and  appliances;  bis  failure  to  do  this  being 
a  breach  of  duty  for  which  he  may  be  re- 
quired to  respond  in  damages.  Growing  oat 
of  this,  it  has  come  to  be  tbe  law  that,  if  tbe 
premises  or  appliances  are  not  reasonably 
safe,  and  the  servant  calls'  the  attention  of 
the  master  to  the  defects,  and  he  promises  to 
remedy  them,  the  servant  may  rely  for  a  rea- 
sonable length  of  time  on  the  promise,  and, 
if  injured  within  this  time  and  by  tbe  fail- 
ure of  the  master  to  fulfill  bis  promise,  may 
recover.  Louisville  Hotel  Co.  v.  Kaltenbruu. 
80  S.  W.  1103,  26  Ky.  Law  Rep.  208 ;  Reiser 
V.  Southwestern  Planing  Mill  &  Lumber  Co., 
69  S.  W.  1085,  24  Ky.  Law  Rep.  796 ;  Bell  & 
Ooggshall  Co.  V.  Applegate,  62  S.  W.  1124,  23 
Ky.  Law  Rep.  470.  The  doctrine  applies  more 
particularly  to  premises,  machinery,  and  ap- 
pliances in  and  about  which  the  servant  is 
engaged ;  and  where,  as  in  this  case,  tbere  is 
no  defect  in  tbe  premises  or  appliances,  and 
the  master  was  only  delinquent  In  failing  to 
furnish  a  lantern  to  enable  the  servant  to 
see  the  work  be  had  to  do,  it  would  be  ex- 
tending the  rule  an  unreasonable  length  to 
hold  that  the  servant,  although  fully  ac- 
quainted with  tbe  premises  and  tbe  necessity 
for  a  light,  could  nevertheless  undertake  to 
perform  bis  duty,  and  hold  tbe  master  re- 
sponsible for  Injury  sustained  whilst  so  en- 
gaged. 

Our  conclusion  Is,  after  a  careful  consider- 
ation of  tbe  record,  that  tbe  appellee's  mo- 
tion for  a  peremptory  instruction  should  have 
been  sustained. 

Wlierefore  tbe  judgment  Is  reversed,  with 
directions  for  a  new  trial  not  inconsistent 
witb  this  opinion. 
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LOmSVIIiLB  RT.  CO.  t.  BOSSMBYBB. 
(Coart  of  Appeals  of  Kentucky.    Oct.  10, 1907.) 

1.  Appeai^-Vebdiot— Conclusiveness. 

A  verdict  on  conflicting  evidence  will  not 
be  disturbed  on  appeal. 

lEd.  Note.— For  cases  in  point,  tee  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  H  3935-3937.] 

2.  STBEET      RA.ILB0AD8  —  PEBSONAL     INJUBIES 
—  INBTRUCTIONS  —  UNDUX     PBOHINEROK     OF 

Pabticdlab  Mattbbs. 

An  instruction,  in  an  action  against  a 
street  railway  company  for  injuries  to  a  travel- 
er in  a  collision  with  a  car,  that  if  the  traveler 
crossed  the  track  so  close  to  the  approaching 
car  that  the  motonnan  could  not,  with  the  exer- 
cise of  ordinary  care,  stop  the  car  in  time  to 
prevent  the  collision,  the  company  was  entitled 
to  a  verdict,  called  the  attention  of  the  jury  to 
selected  facts,  and  was  properly  refused. 

3.  Same — Withdbawai.  of  Evidence. 

The  instruction  was  erroneous,  because  it 
eliminated  negligence  of  the  motorman  in  run- 
ning his  car  at  an  uncontrolled  rate  of  speed, 
in  failing  to  give  signals  of  the  car's  approach, 
and  in  failing  to  exercise  reasonable  care  to 
stop  tlie  car  after  discovering  the  pedestrian's 
peril. 

Appeal  from  Circuit  Court,  Jefferson  Coua- 
ts,  Gommon  Pleas  Branch,  Third  Division. 

"Not  to  be  officially  reported." 

Action  by  Fred  J.  Bossmeyer  against  the 
Ijoulsville  Balhvay  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af> 
firmed. 

Farleigh,  Straus  &  Farlelgb,  Forctat  & 
Field,  and  Oreene  &  Van  Winkle,  for  ap- 
pellant,   Edwards  &  Ogden,  for  appellee. 

O'BBAB,  0.  3.  Appellant's  double-track 
street  railway  runs  along  the  center  of  Main 
street  in  the  city  of  LoulSTllle,  Ky.,  crossing 
Second  street  where  the  latter  Intersects 
Ualn.  Appellee  was  driving  his  wagon  In 
the  nighttime  along  Main  street  and  to  the 
Tight  of  the  railway  line.  His  course  was 
out  Second  street,  necessitating  his  crossing 
the  railway  track  to  tarn  into  Second.  He 
paused  to  allow  a  car  to  pass  him  which  was 
going  In  the  same  direction  as  he  was.  Aft- 
er it  passed  safely,  he  turned  south  across 
the  railway  track  to  enter  Second  street  As 
his  wagon  got  upon  the  second  track  a  car 
coming  from  the  opposite  direction  at  a  rap* 
id  rate  of  speed  ran  into  the  wagon,  demol- 
ishing it  and  severely  Injuring  appellee.  In 
this  suit  to  recover  damages  for  the  alleged 
n^ligent  act  of  the  motorman  in  charge  of 
the  car  in  running  It  against  appellee's  wag- 
on, the  questions  of  facts  submitted  to  the 
Jury  were  two:  First,  as  to  whether  the 
motonnan  discharged  his  duty  to  the  public 
in  approaching  the  crossing  with  his  car 
under  reasonable  control,  and  exercised  ordi- 
nary care  in  looking  out  for  persons  rightful- 
ly upon  and  crossing  the  car  track  at  that 
point,  and  also  whether  he  sounded  the  usu- 
al and  necessary  warning  of  the  approach  <rf 
his  car ;  second,  whether  appellee,  in  bis  use 
of  the  street  and  In  crossing  the  car  track, 
exercised  ordinary  care  for  bis  own  safety. 
TlMse  questions  were  submitted  to  the  Jury 
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under  appropriate  and  unobjectionable  in- 
structions, fully  and  carefully  setting  out  the 
law  of  the  case.  The  verdict  found  the  fact 
to  be  in  accord  with  appellee's  contention,  to 
wit,  that  he  was  using  ordinary  care  and 
that  the  motorman  was  not.  The  evidence, 
though  conflicting,  was  such  as  warranted 
the  verdict  returned  In  the  case. 

The  only  objection  urged  on  this  appeal  by 
the  railway  company,  aside  from  its  conten- 
tion that  there  was  not  evidence  of  negli- 
gence on  the  part  of  its  motorman,  was  the 
failure  of  the  court  to  give  instruction  B, 
which  reads  as  follow*:  "The  court  in- 
structs the  jury  that  If  they  believe  from  the 
evidence  that  at  the  time  and  place  mention- 
ed In  the  evidence  the  plaintiff  crossed  from 
the  north  side  of  Main  street  to  the  south 
side  of  Main  street,  across  the  east-bound 
track  of  the  defendant  company,  and  so  close 
to  the  defendant's  approaching  car  that  the 
motorman  In  charge  could  not  by  the  exer- 
cise of  ordinary  care  on  his  part  stop  said 
car  or  check  Its  speed  In  time  to  prevent  col- 
liding with  plaintiff's  vehicle,  then  the  law  is 
for  defendant,  and  the  Jury  should  so  find." 
The  court  had  already  given  to  the  jury  In- 
structions properly  submitting  the  question 
of  appellee's  contributory  negligence.  In- 
struction B,  In  addition  to  being  surplusage, 
In  view  of  the  instructions  already  given, 
was  furthermore  objectionable  in  these  par- 
ticulars: It  has  the  vice  of  pointedly  call- 
ing the  attention  of  the  Jury  to  certain  se- 
lected facts,  emphasizing  them  unduly,  where- 
as the  practice  in  this  state  Is  to  submit  gen* 
eral  instructions.  Furthermore,  this  instruc- 
tion would  have  eliminated  from  the  con- 
sideration of  the  Jury  the  negligence  of  the 
motorman  in  running  his  car  at  a  reckless 
and  uncontrolled  rate  of  speed  at  the  cross- 
ing, as  well  as  his  negligence  in  falling  to 
sound  bis  gong  or  give  other  appropriate 
warning  of  the  car's  approach.  It  excludes 
the  plaintiff's  right  to  recover,  based  upon 
these  acts,  unless  the  motorman  failed  to  ex- 
ercise ordinary  care  to  stop  the  car  or  check 
Its  speed  in  time  to  prevent  the  collision  aft- 
er he  had  discovered  tlie  plalntlflTs  peril. 
This  would  be  treating  the  traveler  as  a  tres- 
passer in  crossing  the  car  track  at  street  in- 
tersections,  which,  of  course,  is  not  the  coi^ 
rect  rule. 

There  appears  no  error  in  the  record,  and 
the  judgment  is  affirmed. 


MDSSBLLAM  v.  CINCINNATI,  N.  O.  &  T.  P. 
BY.  CO.  et  ai. 

(Court  of  Appeals  of  Kentucky.    Sept.   26, 
1907.) 

1.  Cabbiebs— Beceipt  or  Fbeiobt— Goroltt- 

SIVENESS. 

A  receipt  by  a  carrier  for  freight,  though 
not  condnsive,  creates  a  presumption  that  it 
received  the  freight  directed  therein,  and  the 
burden  is  on  it  to  show  the  contrary. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Di^ 
vol.  9,  Carriers,  11  165.  191] 
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2.   TbIAXt— iNSTBUCmONS— FOKlf. 

The  court  shoald  not  instruct  that  the  bur- 
den of  proof  ia  on  one  of  the  parties,  or  that  the 
presumption  of  law  ii  against  him;  but  the  in- 
structiona  should  be  so  framed  as  to  indicate 
the  burden  of  proof,  without  specially  referring 
to  it. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial.  |  240.] 

8.  Carrters— Los8    op    Fbeioht— EJvidbhcb— 

iRSTRUOnONS. 

Where,  in  an  action  for  loss  of  freight,  the 
shipper  introduced  in  evidence  the  receipt  of  the 
initial  carrier,  the  court  should  charge  that  the 
jury  should  find  for  plaintiff  against  the  initial 
carrier,  unless  they  believed  that  the  shipper  had 
not  delivered  the  freight  to  it;  and  that  they 
should  find  for  him  against  the  connecting  car- 
rier, unless  they  believed  that  the  initial  carrier 
had  not  delivered  the  freight  to  the  connecting 
carrier. 

4.  Trial  —  QuKSTion  fob  ^uby  — Elnreof  of 

BVIDENCIS. 

Where,  in  an  action  against  the  initial  and 
connecting  carriers  for  loss  of  freight^  it  waa 
shown  that  the  connecting  carrier  receipted  for 
seven  boxes  and  made  a  written  acknowledgment 
that  one  box  was  missing,  the  credibility  of  the 
testimony  explaining  awav  the  receipt  and  the 
acknowledgment  waa  for  the  jury. 

[EM.  Note.— For  cases  in  point,  aee  Cent.  Dif. 
vol.  46,  Trial,  t  332.] 

5.  Cabbiebs— Question  fob  Jubt. 

In  an  action  against  the  initial  and  connect- 
ing carriers  for  loss  of  freight,  held,  that  the 
questions  whether  the  freight  was  delivered  to 
the  initial  carrier,  and,  if  it  was,  whether  it  was 
lost  by  it,  or  whether  it  was  lost  by  the  connect- 
ing carrier,  were  for  the  jury. 

6.  Evidence— Statements    by    Agents— Ad- 
missibilitt. 

The  statements  of  an  agent  of  a  carrier, 
who  is  its  representative  to  deliver  freight,  that 
a  part  of  the  freight  of  a  shipper  was  missing, 
and  that  it  would  be  along  in  a  few  days,  were 
competent  against  the  carrier. 

[Eid.  Note. — E'or  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  )  925.] 

7.  Carriers— Loss  of  E^beioht— Actions— Ev- 
idence. 

In  an  action  against  a  carrier  for  loss  of 
freight,  the  bill  of  lading  received  by  the  shipper 
and  the  waybills  which  went  with  the  freight 
were  competent  evidence  against  the  carrier, 
though  not  conclusive. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dif. 
vol.  9,  Carriers,  f  583.] 

8.  Tbial— Question  fob  Jubt. 

The  credibility  of  evidence,  in  an  action 
against  a  carrier  tor  loss  of  freight,  which  ex- 
plains the  bill  of  lading  received  by  the  shipper 
and  the  waybills  which  went  with  the  freight, 
is  for  the  jury, 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {  332.] 

9.  Evidence— NoTicB  to  Pboducb  Sboondabt 
Evidence. 

Where  a  paper  is  in  the  possession  of  a 
party,  the  adverse  party  should  before  trial 
notify  the  party  to  produce  it,  or  procure  a  rule 
for  its  production,  and,  where  the  paper  is  not 
then  produced,  or  it  is  shown  to  be  lost,  second- 
ary evidence  of  Its  contents  is  admissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {  642.] 

10.  Same— SiinxAB  Transactions. 

Where,  in  an  action  against  a  carrier  for 
loss  of  freight,  the  carrier  showed  that  the  goods 
could  not  have  been  put  in  the  box  delivered  to 
i^  evidence  that  the  shipper  had  packed  goods 
of  the  same  description  as  those  in  controversy 
in  a  similar  box  waa  admissible. 


11.  PbOPBBTT— EVIDENCB  OF  OWNEBSHIP. 

In  an  action  against  a  carrier  for  loss  of 
freight,  the  testimony  of  a  witness  that  he  saw 
the  shipper  in  possession  of  goods  similar  to 
those  alleged  to  nave  been  lost.  Is  inadmissible. 

12.  Witnesses— CBEDiBUJTr. 

A  party  testifying  in  his  own  behalf  should 
be  permitted  to  state  where  he  has  lived  and 
what  bnsinesa  he  has  followed,  so  as  to  give  the 
jurr  a  better  idea  of  the  weight  to  be  attached 
to  nis  evidence. 

13.  Tbiai,— Evidence— Rebuttai,. 

Where,  in  an  action  against  a  carrier  for 
loss  of  freight,  a  drayman,  who  took  goods  of 
the  shipper  to  the  carrier,  testified  that  only 
six  boxes  of  freight  were  taken  out  at  the  sta- 
tion, and  that  the  shipper  told  him  that  he  would 
take  the  seventh  box  with  his  trunk  as  baggage, 
it  was  competent  for  the  sliipper  to  contradict 
the  drayman. 

14.  Cabbiebs— Actions— Evidence. 

In  an  action  against  the  initial  and  connect- 
ing carriers  for  loss  of  freight,  evidence  that 
the  waybill,  made  at  the  place  where  the  goods 
were  delivered  to  the  connecting  carrier,  waa 
made  out  from  the  waybill  which  accompanied 
the  car,  and  not  from  an  inspection  of  the  con- 
tents of  the  car,  which  was  sealed,  waa  ad- 
missible to  explain  how  it  iiappened  that  the 
connecting  carrier  receipted  for  the  freight. 
tS.  Sake. 

In  an  action  against  a  carrier  for  loss  ct 
freight,  evidence  of  the  circumstances  of  the  giv- 
ing of  a  receipt  by  the  carrier  for  the  freight 
was  admissible  to  support  the  defense  that  the 
freight  had  not  been  delivered  to  it. 
16.  AppeaI/— Granting  New  Tiiiai<— Dibcbb- 
moN. 

The  discretion  of  the  circuit  court  in  rrant- 
ing  a  new  trial  will  not  be  interfered  with  un- 
less palpably  abused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  3,  Appeal  and  Error,  f  3860.] 

Appeal  from  Circuit  Court,  Boyle  County. 

"To  be  officially  reported." 

Action  by  A.  Salem  Mussellam  against  tb» 
Cincinnati,  New  Orleans  &  Texas  Pacific 
Railway  Company  and  another.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Reversed  and  remanded  for  new  trial. 

Robt.  Harding,  Emmett  Puryear,  and 
Greene  &  Van  Winkle,  for  appellant  Chas. 
H.  Rodes  and  John  Galvln,  for  appellee  Cin- 
cinnati, New  Orleans  &  Texas  Pacific  Rail- 
way Company.  Robert  T.  Qniseuberry,  for 
appellee  Southern  Railway  Company. 

HOBSON,  J.  In  December,  1904,  A.  Mus- 
sellam delivered  to  the  Southern  Railway 
Com{)any  at  Knoxville,  Tenn.,  some  boxes  of 
oriental  goods,  to  be  sliipped  to  himself  at 
Danville,  Ky.  The  railway  company  gave 
blm  a  bill  of  lading  for  seven  boxes,  weighing 
1,065  pounds.  When  the  goods  were  deliver- 
ed to  him  at  Danville,  there  were  only  six 
boxes.  The  weight  .of  these  six  boxes  Ib 
not  shown.  The  goods  were  carried  by  tbe 
Southern  Railway  from  Knoxville  to  Harrl- 
man,  and  then  delivered  to  the  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railway,  which 
took  them  to  Lexington,  and  from  LexingtoQ 
they  were  shipped  back  to  Danville.  Tbey 
did  not  reach  Danville  until  January  lOtb. 
He  brought  this  suit  against  both  railways 
to  recover  for  the  loss  of  the  aevsnth  box:,. 
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the  contents  of  wblcb  be  rained  at  aome- 
tblng  over  $1,800.  Tbe  defense  to  the  action 
was  In  effect  that  only  six  boxes  were  In  fact 
dellTcred  at  Knoxyllle  to  the  Southern  Rail- 
way. On  the  first  trial  of  the  case,  the  Jury 
found  for  blm,  fixing  tbe  damages  at  $900. 
The  court  granted  a  new  trial.  On  the  sec- 
ond trial,  the  court  gave  a  peremptory  in- 
struction to  the  Jury  on  all  the  evidence  to 
fllnd  for  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company,  and,  tbe  case  being 
Bnbmitted  as  to  the  Southern  Railway  Com- 
pany, tbe  Jury  returned  a  verdict  In  Its  fa- 
vor. Judgment  was  entered  on  tbe  verdict, 
and  the  plaintiff  appeals. 

Mnssellam,  for  a  week  before  tbe  shipping 
of  the  goods,  bad  been  selling  at  auction  at 
KnoxvlUe  goods  which  he  had  brought  there 
from  St.  Louis.  The  proof  for  the  defendant 
showed  that  be  did  not  have  at  Knoxville 
the  goods  which  he  charged  were  in  tbe  box 
that  was  lost  It  also  showed  that  these 
goods  could  not  have  been  put  into  such  a 
box ;  that,  after  tbe  auction  was  over,  what 
goods  be  had  left  unsold  were  packed  into 
seven  boxes,  which  were  hauled  by  tbe  trans- 
fer wagon  to  tbe  station.  The  driver  of  the 
wagon  said  that,  when  he  reached  tbe  sta- 
tion, only  six  boxes  were  taken  out  of  the 
wagon ;  Mussellam  telling  him  that  he  would 
take  the  other  box  with  his  trunk  as  bag- 
gage. The  agent  who  checked  the  boxes 
said  there  were  only  six,  weighing  1,005 
pounds ;  that  be  placed  tbem  In  a  Lexington 
car  and  sealed  tbe  car  with  tbe  Knoxville 
seal.  The  agent  at  I^exlngton  testified  that, 
when  tbe  car  reached  him,  the  seal  was  un- 
broken; that  be  opened  the  car,  and  there 
were  only  six  boxes  in  It,  which  he  then  had 
placed  in  the  freight  depot,  and  afterward 
reshipped  to  Danville.  On  the  other  hand, 
Mussellam  testified  that  this  box  was  not 
opened  at  Knoxville,  that  it  was  delivered 
with  the  other  six  to  the  railway  company, 
and  that  it  contained  the  articles  sued  for, 
which  the  Knoxville  witnesses  knew  noth- 
ing about  He  not  only  received  a  bill  of 
lading  at  Knoxville  for  seven  boxes,  but  tbe 
waybill  which  went  with  the  car  called  for 
seven  boxes.  The  Cincinnati,  New  Orleans 
ft  Texas  Pacific  Railway  receipted  to  tbe 
Southern  Railway  for  seven  boxes,  and  sent 
a  similar  waybill  to  Danville.  The  agent  at 
Danville  receipted  for  the  freight  on  seven 
boxes,  weighing  1,065  pounds,  "one  box  miss- 
ing." 

1.  The  rule  is  settled  that  a  receipt  is  not 
conclusive  between  the  parties,  but  is  only 
prima  facie  evidence  of  what  was  received. 
Tbe  receipt  given  by  the  railway  companies 
for  the  freight  specifying  that  there  were 
seven  boxes  created  a  presumption  that  they 
received  In  fact  seven  boxes,  and  the  burden 
of  proof  Is  on  them  to  show  that  only  six 
boxes  were  in  fact  received.  They  may  show 
what  was  received,  but,  unless  they  show  to 
the  contrary,  the  plaintiff  Is  entitled  to  re- 
cover  opon    hla    receipt     The   instructions 


which  tbe  court  gave  the  Jury  do  not  con- 
form to  this  rule.  The  court  under  oar 
practice  should  not  tell  the  Jury  that  the  bw- 
den  of  proof  is  ni>on  one  of  the  parties,  or 
that  the  presumption  of  law  is  against  blm ; 
but  the  Instructions  should  be  so  framed  as 
to  Indicate  tbe  burden  of  proof  without  es- 
pecially referrli^  to  it  Under  the  instructions 
of  the  court,  the  Jury  were  directed  to  find 
for  the  plaintiff  If  they  believed  from  the 
evidence  that  he  had  delivered  the  box  to  the 
Southern  Railway.  This  placed  tbe  burden 
of  proof  on  him  of  showing  that  be  bad  de- 
livered the  box,  while  the  receipt  made  out  a 
prima  facie  case  for  him.  The  court  should 
have  instructed  tbe  Jury  tliat  they  should  find 
for  tbe  plaintiff  against  tbe  Southern  Rail- 
way Company,  unless  they  believed  from  the 
evidence  that  tbe  plaintiff  had  not  delivered 
the  box  to  It;  and  that  they  should  find  for 
htm  against  the  Cincinnati,  New  Orleans  ft 
Texas  Pacific  Railway  Company,  unless  they 
believed  from  the  evidence  that  the  Southern 
Railway  Company  bad  not  delivered  the  box 
to  tbe  Cincinnati,  New  Orleans  ft  Texas  Pa- 
cific Railway. 

2.  Tbe  court  should  not  have  instructed  the 
Jury  peremptorily  to  find  for  the  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railway  Com- 
pany. It  had  in  writing  receipted  for  seven 
boxes.  It  bad  in  writing  acknowledged  that 
one  box  was  missing.  While  these  writings 
were  not  conclusive  upon  It  they  made  out 
a  prima  facie  case,  and  the  credibility  of  the 
testimony  explaining  them  away  was  for  the 
Jury.  The  agent  at  Lexington  received  no 
waybill  for  these  goods.  The  agent  at  Dan- 
ville seems  to  have  received  two  waybills 
which  did  not  agree.  The  delay  in  getting 
the  goods  from  Lexington  to  Danville  is  not 
fully  explained.  It  is  the  province  of  the 
Jury  to  determine  from  all  the  evidence 
whether  the  box  was  delivered  to  tbe  South- 
em  Railway  at  Knoxville,  and,  if  it  was, 
whether  It  was  lost  there  or  after  the  car 
reached  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Comi)any. 

3.  The  plaintiff  offered  to  read  In  evidence 
tbe  writing  given  him  at  Danville,  and  to 
prove  that  the  agent  there  told  him  that  one 
box'was  missing,  and  that  It  would  be  along 
In  a  few  days.  The  agent  was  the  repre- 
sentative of  the  railway  company  to  deliver 
the  freight  and  what  he  said  in  delivering 
it  or  as  an  excuse  for  not  delivering  it,  is 
competent  against  the  company.  The  weight 
of  the  evidence  is  for  the  Jury.  It  sliould  not 
have  been  excluded  by  the  court  The  plain- 
tiff should  also  be  allowed  to  read  to  the  Ju- 
ry the  bill  of  lading  received  by  him  at  Knox- 
ville and  the  waybills  which  went  with  the 
freight  The  writings  ate  written  documents 
made  by  the  defendants,  and  are  competent 
against  them.  While  they  are  not  conclusive, 
the  credibility  of  the  evidence  explaining 
them  on  behalf  of  the  defendants  is  for  the 
Jury.  When  a  paper  is  shown  to  be  In  the 
possession   of   the  defendant   the   plaintiff 
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■bould,  before  the  trial  begins,  notify  tbe 
defendant  to  produce  It  on  tbe  trial,  or  pro- 
cure a  rule  for  tbe  production  of  tbe  paper. 
If  tbe  paper  la  not  tben  produced,  or  la 
abown  to  be  lost,  secondary  evidence  qf  Ita 
contents  may  be  given.  In  tbis  case  tbere 
was  no  notice  before  tbe  trial  for  tbe  pro- 
duction of  tbe  papers,  and  no  rule,  so  tbe 
court  did  not  err  in  refusing  to  require  tbe 
production  of  tbe  papers  by  tbe  defendant 

4.  Tbe  plaintiff  testified  that  tbe  articles  in 
tbe  box  were  rugs  of  certain  sorts  and  dimen- 
sions, of  good  quality  and  of  certain  value. 
He  tlien  introduced  two  witnesses  wbo  bad 
dealt  in  sucb  rugs,  and  testified  they  knew 
their  value,  and  proposed  to  prove  by  tbem 
that  rugs  of  tbe  size  and  sort  described  by 
plaintiff  of  good  quality  were  of  the  value 
claimed.  Tbe  evidence  was  rejected,  on  tbe 
ground  that  the  witnesses  had  not  seen  tbe 
rugs  and  did  not  isnow  their  quality.  The 
dimensions,  description,  and  quality  of  the 
rugs  being  shown,  it  still  remained  to  show 
their  value.  One  witness  may  show  tbe 
dimensions  of  tbe  rugs,  another  their  quality, 
a  third  their  description,  and  a  fourth,  wbo 
Is  an  expert,  may  testify  what  the  things 
thus  described  are  worth  in  tbe  market.  Ex- 
pert testimony  Is  not  confined  to  (pinions  as 
to  what  the  witness  has  seen,  but  is  oftener 
given  as  to  matters  described  to  tbe  vrltness. 
If  expert  testimony  as  to  the  value  of  lost 
articles  were  confined  to  persons  wbo  bad 
seen  them,  tbe  Jury  might  be  often  misled, 
for  the  persons  who  have  seen  them  may  be 
much  mistaken  as  to  their  value,  although 
entirely  accurate  as  to  what  the  things  are. 
I'he  evidence  here  offered,  while  not  of  great 
freight  as  tbe  case  stood,  should  have  been 
admitted,  as  it  served  to  establish  a  ma- 
terial fact  in  the  case.  The  plaintiff  should 
also  have  been  allowed  to  prove  that  tbe 
goods  he  claimed  could  be  t)acked  In  a  box 
of  the  size  of  tbe  one  In  controversy.  Tbe 
defendants  bad  given-evidence  that  the  goods 
could  not  be  put  In  such  a  box,  and  be  should 
have  been  allowed  to  prove  by  himself  and 
two  other  witnesses  that  he  bad  packed  in 
their  presence  goods  of  tbe  same  description 
and  amount  as  those  in  controversy  in  a  sim- 
ilar box. 

6.  The  testimony  of  Oeorge  Alexander  and 
wife  was  properly  rejected.  They  only  tes- 
tified to  seeing  the  plalntiCC  at  tbe  St  Louis 
fair  in  possession  of  oriental  goods  similar 
to  those  said  to  be  In  the  box,  but  they  do 
not  show  that  be  then  owned  the  goods.  On 
the  contrary,  their  evidence  shows  be  was 
only  a  salesman  selling  tbe  goods  for  another 
person.'  Tbe  law  requires  the  best  evidence, 
and  the  mere  fact  that  be  was  In  possession 
of  sucb  goods  at  St  Louis  proves  nothing 
material  to  tbe  case. 

6.  Musscllam  should  have  been  allowed, 
while  testifying  In  chief,  to  state  where  he 
had  lived,  and  what  business  ha  had  follow- 
ed, so  as  to  give  tbe  Jury  a  better  idea  of  who 
the  witness  was,  and  what  weight  should  be 


attached  to  tbe  opinion  evidence  which  he 
gave.  He  should  also  have  been  allowed, 
while  on  the  stand  in  rebuttal,  to  tell  what 
took  place  between  blm  and  the  driver  when 
the  goods  were  taken  to  tbe  station.  In  so  far 
as  tbe  driver  had  testified  to  any  statements 
then  made  by  him.  He  offered  to  testify  that 
be  did  not  tell  tbe  driver  to  leave  one  of  tbe 
boxes  in  the  wagon,  and,  as  tbe  driver  bad 
testified  to  this  for  the  defendant  he  should 
have  been  allowed  to  testify  that  he  did  not 
make  tbe  statement  attributed  to  him  by  the 
driver. 

7.  The  defendants  should  be  allowed  to 
prove  that,  when  a  car  was  shipped  through, 
the  waybill  at  Harrlman  was  made  out  irum 
the  waybill  which  accompanies  the  car,  and 
not  from  an  Inspection  of  tbe  contents  of  the 
car  where  tbe  car  was  sealed.  This  evidence 
would  serve  to  explain  how  tt  was  that  tbe 
Cincinnati,  New  Orleans  &  Texas  Pacific 
Railway  receipted  for  seven  boxes.  In  the 
same  manner,  proof  was  properly  allowed  as 
to  how  and  under  what  circumstances  tbe 
receipt  for  seven  boxes  was  made  out  at 
Knoxvllle. 

&  The  weight  of  tbe  evidence  sustains  the 
verdict  of  the  Jury  in  favor  of  the  defendant; 
but  In  view  of  tbe  whole  record,  we  conclude 
that  the  plaintiff  did  not  have  a  fair  trial 
before  tbe  Jtiry  on  tbe  merits  of  bis  case,  and 
that,  as  he  is  entitled  to  a  Jury  trial  and  a 
fair  trial,  a  new  trial  should  be  awarded. 
We  see  no  reason  for  disturbing  the  action 
of  the  circuit  court  in  granting  a  new  trial 
after  the  first  trial  of  the  case.  Circuit 
courts  have  a  wide  discretion  as  to  new 
trials,  and  much  greater  effect  Is  given  to 
the  order  of  the  circuit  court  granting  a  new 
trial  than  to  one  refusing  a  new  trial,  for 
the  reason  that  be  Is  upon  tbe  ground,  and 
that,  when  he  concludes  that  tbe  ends  of  Jus- 
tice require  a  new  trial,  this  court  will  not 
Interfere  with  bis  discretion,  unless  it  ia 
palpably  abused. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  and  further  proceedings  G(hi- 
sistent  herewith. 


KAUFMAN  et  al.  v.  ANDERSON  «t  aL 
(Court  of  Appeals  of  Kentucky.    Oct  1,  1907.) 

Wills— CoNBTBUonoN — Shakes   pxb   SriBPCa 

OB  Feb  Capita. 

Under  a  will  providing  that  testator's  sis- 
ter's children  shall  "share  equally"  with  his 
brothers,  a  per  capita,  and  not  a  per  stirpea, 
distribution  must  be  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die 
vol.  49,  Wills,  i  1143.] 

Appeal  from  Circuit  Court,  Jefferson  Oonn- 
ty.  Chancery  Branch,  Second  Division. 

"Not  to  be  officially  reported." 

Action  by  Peter  Kaufman  and  others 
agataist  Mrs.  Lee  Barrlnger  Anderson  and. 
others.  From  the  judgment,  plaintiffs  appeal. 
Affirmed. 

Benj.  F.  Gardner,  for  appellants  JohnaoA 
ic  Hleatt,  for  appellees. 


Digitized  by 


Google 


Ky.) 


HALL  V.  MINERAL  DEVELOPMENT  CO. 


341 


SETtTLE,  J.  The  sole  question  presented 
by  this  appeal  Is  as  to  the  construction  to  be 
given  the  following  clause  of  John  Kauf- 
man's will :  "Fourth.  I  give  the  farm  I  bought 
of  John  Woodrow  to  my  brothers  and  my 
Bister's  Mrs.  Barrlnger's  children;  the  chil- 
dren to  share  equally  with  my  brothers, 
Henry,  Peter  and  Thomas.  This  farm  I 
direct  sold  and  the  money  divided  as  above 
stated."  In  this  action,  brought  to  sell  the 
land  and  settle  the  testator's  estate,  we 
are  asked  to  decide  whether  Mrs.  Barrlnger's 
children,  of  whom  there  are  seven,  take  the 
devise  mentioned  per  capita  or  per  stirpes. 
It  is  averred  In  their  answer  and  cross-peti- 
ticm  that  they  take  per  capita.  The  three 
brothers  of  the  testator,  by  demurrer  to  the 
answer  and  cross-petition,  resist  this  con- 
tention, and  the  demurrer  having  been  over^ 
ruled  by  the  lower  court,  and  a  Judgment 
later  entered  directing  a  per  capita  division 
of  the  proceeds  of  the  land  among  the  devi- 
sees, the  brothers  have  appealed. 

The  question  here  presented  Is  not  a  new 
one  so  far  as  this  court  is  concerned.  The 
rule  of  constnictR>n  adopted  by  this  court  as 
applicable  to  a  devise  like  the  one  under  con- 
sideration may  be  stated  thus:  The  words 
"equally  to  be  divided,"  or  "share  equally 
with,"  when  used  in  a  will,  mean  a  division 
per  capita,  and  not  per  stirpes,  whether  the 
devisees  be  children  and  grandchildren, 
brothers  or  sisters,  nephews  or  nieces,  or 
strangers  In  blood  to  the  testator,  unless  a  con- 
trary Intention  is  discoverable  from  the  will. 
Pomeli  V.  Culberson,  12  Bush.  369;  2  Jar- 
man  on  Wills,  p.  80.  In  Pumell  v.  Culberson, 
supra,  the  testator's  will,  after  devising  his 
entire  estate  to  his  wife  for  life,  provided: 
"At  her  death  I  wish  the  real  estate  and  such 
of  the  personal  property  as  my  wife  may  not 
have  disposed  of,  be  divided  equally  between 
my  nephew,  Julius  Culberson,  of  this  county, 
Mattie  £}rvlne,  Etene  Case  and  the  children 
(two)  of  Thomas  D.  Pumell,  nieces  and 
nephews  of  mine  and  residing  in  and  about 
Natchez,  Miss."  The  circuit  court's  con- 
struction of  the  will  was  that  the  children 
of  Thomas  D.  Pumell  should  only  receive 
Jointly  a  share  equal  to  the  share  of  either 
of  the  other  devisees,  and  so  adjudged.  The 
Judgment  was  reversed.  The  opinion  of  this 
court,  after  reviewing  numerous  authorities 
and  dlstlngnlsblng  the  case  of  Lachland's 
Heirs  V.  Downing's  Executors,  11  B.  Mon.  32, 
in  which  a  per  stirpes  distribution  was  re- 
quired, said:  "In  this  case  Julius  Culberson 
was  the  son  of  testator's  brother,  and  the 
mother  of  Mattie  Ervine,  Etene  Case,  and 
Thomas  D.  Pumell  was  the  sister  of  the 
te.«tator,  and  according  to  the  laws  of  descent 
and  distribution  Julius  Culberson  was  en- 
titled to  one  half  of  the  testator's  estate,  and 
bis  oouslns  and  second  cousins  to  the  other 
half.  So,  it  Is  plain  the  testator  did  not  in- 
tend to  follow  the  laws  of  descent  and  dis- 
tribution In  the  division  Of  his  estate  among 
these  collateral  kindred,  nor  did  he  intend  to 


give  to  each  class  of  children  what  their  an- 
cestor would  have  been  legally  entitled  to  if 
he  had  been  living;  but,  on  the  contrary,  we 
are  of  opinion  that  the  testator  intended  that 
his  entire  estate  at  the  death  of  his  wife  should 
go  to  the  devisees  named,  to  be  equally  di- 
vided between  them,  per  capita,  share  and 
share  alike."  In  the  more  recent  cases  of 
McFatrldge  v.  Holtzclaw,  94  Ky.  352,  22  S. 
W.  439,  Hughes  v.  Hughes,  118  Ky.  751,  82  S. 
W.  408,  and  Potts  v.  Shirley,  90  S.  W.  690, 
28  Ky.  Law  Itep.  872,  the  rule  announced  hi 
Pumell  V.  Culberson,  supra,  was  adhered  to 
and  that  case  cited  by  the  first  two  with  ap- 
proval ;  the  court  in  Hughes  v.  Hughes  saying 
in  respect  to  the  doctrine:  "Numerous  au- 
thorities are  cited  by  counsel  on  both  sides 
which  seem  to  sustain  their  respective  con- 
tentions; but,  whatever  may  be  the  rule  in 
other  states,  It  seems  not  to  be  an  open  ques- 
tion In  this  Jurisdiction." 

Counsel  for  appellant  concedes  that,  If 
the  devisees  in  the  case  at  bar  were  of  equal 
degrees  of  relationship  to  the  testator,  the 
division  should  be  per  capita.  This  cannot 
be  true.  The  distinction  contended  for  it 
not  recognized  by  this  court  where  the  lan- 
guage of  the  devise  is  such  as  is  here  employed. 
This  aspect  of  the  question  is  particularly 
discussed  In  the  case  of  Wells  v.  Newton,  4 
Bush,  168,  in  the  opinion  of  which  It  is  said: 
"The  assumed  unreasonableness  of  giving 
to  a  grandchild  as  much  as  to  a  child  cannot 
control  or  neutralize  the  constraction  of  the 
testamentary  language.  In  many  cases  It 
might  be  unreasonable  not  to  do  so.  Jacob 
thought  so  as  to  Ephralm  and  Manassa,  and 
there  may  have  been  as  satisfactory  reasons 
In  the  case  now  litigated  as  there  were  in  the 
more  Illustrious  precedent  crystallized  in  the 
Bible.  We  can  suppose  cases  in  which  equal 
distribution  among  children  and  grandchil- 
dren would  be  natural  and  Just."  In  view  of 
the  authorities,  supra,  there  can  be  no  doubt 
of  the  construction  to  be  given  the  will  In 
the  case  at  bar.  The  language,  "the  children 
(of  Mrs.  Barrlnger)  to  share  equally  with  my 
brothers,  Henry,  Peter  and  Thomas,"  can 
only  mean  that  the  testator  intended  a  per 
capita  distribution  among  the  devisees  of 
the  proceeds  of  the  farm. 

Judgment  affirmed. 


HALL  V.  ^MINERAL  DEVELOPMENT   CO. 

(Court   of   Appeals   of   Kentucky.    Sept.    27, 
1907.) 

Pleading  —  QunrriNQ  Titu  —  Judoment  on 
Pleadings. 

Where,  in  a  suit  to  quiet  title,  plaintiff 
asserting  title  by  adverse  possession  and  by 
patents,  defendant,  answering  and  counterclaim- 
mg,  denied  plaintiff's  allegations  and  daimed 
title  to  part  of  the  land  through  senior  surveys 
and  patents,  and  defendant's  allegations  were 
not  denied,  defendant  was  entitled  to  judgment 
on  the  pleadings. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  {  1049.] 
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At^eal  from  Circuit  Court,  Letcber  Coun- 
ty- 

"Not  to  be  offlclally  reported." 

Action  to  quiet  title  by  Louis  Hall  against 
William  George;  Mineral  Development  Com- 
pany intervening..  From  a  Judgment  for  tbe 
company,  plaintlfF  appeala    Affirmed. 

J.  J.  Jobnson,  James  Sowards,  and  Hager 
ft  Stewart  for  appellant  D.  D.  Fields,  S. 
B.  Dlshman,  and  Dlsbman  &  Dlshman,  for 
appellee. 

CLAY,  C.  Appellant  Louis  Hall,  insti- 
tuted tbis  action  In  tbe  Letcber  circuit  court 
for  tbe  purpose  of  quieting  bis  title  to  cer- 
tain tracts  of  land  described  in  tbe  petition. 
Tbe  petition  alleges  title  in  appellant  botb 
by  actual  and  notorious  possession  and  by 
tvro  patents;  one  to  Ril^  Hall,  aAd  tbe 
otber  to  appellant  One  of  tbe  defendants, 
William  George,  Jr.,  filed  a  separate  ansvifer, 
denying  tbe  allegations  of  appellant's  peti- 
tion, In  tbe  first  paragrapb,  and  setting 
fortb,  in  tbe  second  paragrapb,  tbat  be  was 
tbe  owner  of  an  undivided  one-fourtb  Inter- 
est In  tbe  two  tracts  of  land  described  in  tbe 
petition,  and  tbat  be  claimed  tbem  under  and 
by  Tlrtue  of  patents  granted  to  Engltsb  & 
Campbell,  wblcb  were  older  and  superior  to 
tbe  patents  under  wblcb  appellant  claimed. 
On  the  same  day,  appellee  Mineral  Develop- 
ment Company  filed  its  petition,  asking  to 
be  made  a  party  to  tbe  action,  and  tbat  tbe 
petition  be  taken  as  Its  answer.  In  tbe  first 
paragraph  thereof,  it  denied  tbe  allegations 
of  appellant's  petition,  and,  in  tbe  second 
paragi-aph,  set  fortb  tbat  it  was  tbe  owner 
of  three-fourths  undivided  Interest^  in  tbe 
tracts  of  land  described  In  tbe  petition,  un- 
der and  by  virtue  of  patents  granted  by  the 
commonwealth  of  Kentucky  to  English  & 
Campbell.  Subsequently,  appellee  Mineral 
Development  Company  filed  its  amended  peti- 
tion, answer,  and  counterclaim,  setting  forth 
tbe  fact  that  since  tbe  filing  of  Its  original 
petition  and  answer.  It  bad  acquired  the 
one-fourtb  interest  of  William  George,  Jr., 
and  that  tbe  appellee  was  now  tbe  owner, 
not  of  tbe  entire  boundary,  as  claimed  by 
plaintiff  and  set  out  In  its  original  petition, 
but  of  certain  tracts  of  land  embraced  in 
said  boundary  which  are  distinctly  set  fortb 
and  described  in  said  amended  petition.  Said 
amended  petition  concludes  as  follows:  "It 
states  tbat  tbe  boundary  of  land  herein 
claimed  by  this  defendant  lying  within  tbe 
boundary,  as  claimed  by  plaintiff,  Is  by  vir- 
tue of  parts  of  four  certain  surveys  made  in 
tbe  name  of  English  &  Campbell  in  tbe  year 
1871,  which  surveys  were  thereafter,  in  tbe 
years  1871  and  1872,  carried  into  grant  and 
said  surveys  and  patent  boundaries  subse- 
quently by  regular  mesne  conveyances  con- 
veyed to  this  plaintiff;  that  tbe  claim  now 
made  by  the  plaintiff  to  tbat  portion  of  tbe 
boundary  set  out  In  the  petition,  embracing 
tbe  boundary  as  herein  claimed  by  this  de- 
fendant is  claimed  by   tbe  plaintiff  under 


and  by  Tlrtue  of  a  Junior  surrey  and  'patent 
made  in  the  name  of  Louis  Hall,  which  sur- 
vey and  patent  are  null  and  void,  neverthe- 
less It  says  tbat  It  Is  hostile  to  tbe  claim  of 
this  defendant  and  thereunder  plaintiff  Is 
now  asserting  right  hostile  to  tbe  petitioner's 
title,  and  said  daim  is  a  cloud  upon  tbe  peti- 
tioner's title  and  Injures  Its  saleable  value." 
Tbe  pleading  then  asks  tbat  the  defendant 
be  quieted  In  its  title  and  possession  as 
against  claims  of  plaintiff.  Tbe  allegations 
of  tbe  above  affirmative  matter  in  appellee'* 
amended  petition  and  answer  were  never 
denied  by  appellant;  nor  was  a  demurrer 
ever  filed  thereto  and  sustained.  Proof  was 
taken,  and  the  case  submitted  to  tbe  court, 
anc^  Judgment  rendered  In  favor  of  appellee. 

Tbe  record  before  us  is  Incomplete,  In  tbat 
a  large  number  of  exhibits  In  tbe  form  of 
deeds,  referred  to  in  tbe  depositions  and  In 
tbe  Judgment  ct  tbe  court  are  not  embraced 
In  tbe  record.  In  view  of  tbe  fact,  however, 
tbat  none  of  tbe  affirmative  allegations  con- 
tained either  in  tbe  original  or  amended 
petitions  and  answers  of  appellee,  by  which 
It  asserted  title  to  tbe  lands  embraced  in  tbe 
judgment  were  ever  denied  by  appellant,  we 
are  of  tbe  opinion  that  appellee  was  entitled 
to  Judgment  upon  the  pleadings  alone. 

Wherefore  Judgment  is  affirmed. 


OLARK  V.  RAI80N. 

(Court  of  Appeals   of   Kentucky.    Sept   2SS, 
1907.) 

L  JuDoifERT— Bab  to  Claim— AvAii.ABtLiTT. 
A  judgment,  in  an  action  to  settle  an  ee- 
tate,  which  distributes  a  part  .thereof  to  a  judg- 
ment debtor,  cannot  be  pleaded  as  a  defense  to 
an  action  by  the  creditor  to  enforce  the  judg- 
ment against  the  debtor's  distributive  share;  the 
two  judgments  being  in  nowise  antagonistic. 

[Ed.  Note. — For  cases  in  point,  see  Cent  IMg. 
vol.  30,  Judgment  SS  1234-1241.] 

2.  Pbocess— Wabning  Obder— REQuisrrKS. 

A  warning  order  against  nonresident  de- 
fendants, husband  and  wife,  which  recites,  "Tbe 
defendant,"  followed  by  the  husband's  name,  fol- 
lowed by  the  abbreviation,  "etc,"  without  men- 
tioning the  name  o{  the  wife,  "warned  to  ap- 
pear," etc,  is  void  as  to  the  wife,  and  she  is  not 
brought  into  court  thereby. 

8.  JUDQUKNT  — Skt-OW  — AOAIHBT   ASSIONKD 

JunauERT. 

Under  Civ.  Code  Prac.  i  19,  providhig  that 
an  assignment  of  a  thing  in  action  shall  be  with- 
out prejudice  to  an;  set-off,  and  section  96,  sub- 
sec.  2,  authorizing  a  set-off  in  an  action  on  a 
judgment  a  claim  of  a  judgment  debtor  against 
tbe  judgment  creditor,  which  arose  before  the 
assignment  of  the  judgment  is  a  lawful  set-off 
against  the  judgment  in  tbe  hands  of  the  as- 
signee. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  30,  Judgment  I  168a] 

Appeal  from  Circuit  Court,  Campbell 
County. 

"To  be  officially  reported." 

Action  by  C.  L.  Raison,  Jr.,  for  use,  etc., 
against  Agustus  H.  Clark  and  another.  From 
a  Judgment  for  plaintiff,  defendant  Augustus 
H.  Clark  appeals.    Reversed. 
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Hodge  ft  Wolff,  tor  appellant  0.  L.  Rals- 
on,  Jr.,  pro  ae. 

BARKBR,  J.  Alfred  R.  Clark  obtained  a 
Judgment  against  hlg  brother,  Augustus  H. 
Clark,  in  the  Campbell  circuit  court,  for  the 
sum  of  $1,185.35,  which  he  assigned  to  the 
plaintiff,  C.  L.  RalBon,  Jr.  After  a  return 
of  nulla  bona  by  the  sheriff  of  Campbell 
county.  Into  whose  hands  the  execution  came, 
this  action  was  instituted  for  a  recovery  and 
attachment,  under  the  provisions  of  section 
439  of  the  Civil  Code  of  Practice,  and  also 
to  set  aside  a  conveyance  of  certain  real  es- 
tate In  the  city  of  Dayton,  Campbell  county, 
Ky^  to  Emma  J.  Clark,  the  wife  of  the  de- 
fendant Augustus  H.  Clark,  on  the  ground 
that  the  property  really  belonged  to  the  hus- 
band, who  had  procured  the  conveyance  to 
bis  wife  in  order  to  conceal  his  property  and 
defraud  his  creditors.  An  affidavit  was  filed 
of  the  nonresldence  of  the  defendants,  and  a 
warning  order  procured  against  them,  under 
the  pioTlsionB  of  the  Code  r^^il^tlng  con- 
stmctlre  lerrlce  of  process.  Afterwards, 
Augustus  H.  Clark  entered  his  appearance, 
and  filed  an  answer  in  three  paragraphs. 
By  the  first,  he  pleaded  In  bar  of  the  action 
a  Judgment  rendered  In  a  case  to  settle  his 
mother's  estate  and  for  a  division  of  her 
property  among  her  heirs  at  law.  In  the  sec- 
ond, he  pleaded  as  a  set-off  a  claim  which  he 
had  against  bis  brother,  amounting  In  round 
numbers  to  $9,000.  By  the  third,  be  denied 
all  of  the  material  allegations  of  the  petition 
as  to  the  fraud  by  which  the  property  in  ques- 
tion was  conveyed  to  his  wife,  the  defendant 
Emma.  J.  Clark.  The  court  sustained  ai  gen- 
eral demurrer  to  the  first  and  second  para- 
graphs of  the  answer,  and  overruled  It  as 
to  the  third.  Afterwards,  evidence  was  ad- 
duced on  the  question  of  the  fraudulent  trans- 
fer by  the  husband  to  his  wife,  and,  the  c^se 
being  finally  submitted  to  the  court,  a  Judg- 
ment was  rendered  In  favor  of  the  plaintiff, 
holding  that  the  transfer  of  the  property  in 
question  by  the  husband,  Augustus  H.  Clark, 
to  bis  wife,  Emma  J.  Clark,  was  fraudulent, 
and  subjecting  It  to  the  payment  of  plain- 
tiff's claim.  From  this  Judgment,  Augustus 
H.  Clark  is  bere  on  appeal. 

The  trial  court  properly  sustained  plain- 
tiff's demurrer  to  the  first  paragraph  of  the 
answer  pleading  res  adjudicate.  The  claim  of 
C.  li.  Raison,  Jr.,  Is  not  at  all  antagonistic  to 
the  judgment  In  the  ease  of  Clark  v.  Clark, 
In  which  the  estate  of  Miriam  Clark,  de- 
ceased, was  settled  and  distributed.  On  the 
contrary,  what  is  sought  in  this  action  is  to 
enforce  the  judgment  in  the  settlement  case, 
and  to  subject  to  the  payment  of  his  debt 
that  part  of  the  estate  of  his  mother  which 
the  Judgment  distributed  to  Augustus  H. 
Claiii.  A  judgment  can  only  be  pleaded  as  a 
bar  to  a  claim  which  is  antagonistic  to  It 

A  more  serious  -question  Is  presented  in 
r^ard  to  the  validity  of  the  warning  order 
by  wbicl)  the  nonresident  Emma  J.  Clark 
was  sought  to  be  constructively  brought  be- 


fore the  court  The  warning  order  made  by 
the  clerk  is  as  follows:  "The  defendant  Au- 
gustus H.  Clark,  etc.,  warned  to  appear  in 
this  court  within  sixty  days  after  the  making 
of  this  warning  order  and  answer  petition, 
and  Fred  Bassman  Is  appointed  to  corre- 
spond with  and  defend  for  said  nonresident 
defendants.  May  20,  1904."  It  will  be  ob' 
served  that  Emma  J.  Clark's  name  does  not 
appear  in  the  warning  order,  unless  she  can 
be  Included  under  the  abbreviation  "etc." 
Clearly  this  Is  not  sufficient  to  bring  her  be- 
fore the  court  In  the  case  of  Brownfleld  v. 
Dyer,  7  Bush,  505,  a  warning  order,  which 
required  the  defendant  to  answer  at  a  term 
commencing  18  days  after  the  date  of  the 
order,  was  held  to  be  absolutely  void,  al- 
though as  a  matter  of  fact  the  Judgment  com- 
plained of  was  not  rendered  until  a  term  of 
the  court  subsequent  to  that  at  which  the  de- 
fendant was  warned  to  appear.  In  the  opin- 
ion it  was  said:  "In  all  proceedings  upon 
constructive  service,  the  provisions  of  the 
Code  regulating  the  same  must  be  literally 
followed.  Nothing  short  of  a  substantial 
compliance  with  every  prerequisite  will  give 
the  court  Jurisdiction  of  the  property  sought 
to  be  subjected  to  the  payment  of  the  plain- 
tiff's claim.  Orders  of  warning  have  taken 
the  place  of  orders  of  publication  under  the 
old  practice,  and,  as  the  courts  could  not  dis- 
pense with  any  prerequisite  of  the  law  in 
making  publication,  neither  can  they  do  so 
In  making  orders  of  warning.  Hie  record 
must  show  upon  Its  face  that  the  provisions 
of  the  Code  have  been  substantially  complied 
with,  or  the  Judgment  must  be  treated  as 
void  and  Inoperative."  To  the  same  effect 
are  Grigsby  v.  Barr,  14  Bush,  330,  and  Red- 
wine  V.  Underwood,  101  Ky.  190,  40  S.  W. 
462.  A  defendant,  whose  name  does  not  ap- 
pear in  the  warning  order,  cannot  be  brought 
Into  court  by  It 

The  demurrer  to  the  second  paragraph  of 
the  answer  pleading  a  set-off  should  have 
been  overruled.  The  assignment  of  the  Judg- 
ment by  Alfred  R.  Clark  to  C.  L.  Raison,  Jr., 
did  not  shut  off  the  debtor  from  pleading, 
as  a  set-off  against  it  in  the  hands  of  the  as- 
signee, any  claim  created  before  notice  of  the 
assignment  and  which  he  could  have  pleaded 
against  the  assignor.  This  Is  expressly  pro- 
vided by  section  19  of  the  Civil  Code  of  Prac- 
tice, which  is  as  follows:  "In  the  case  of 
an  assignment  of  a  thing  In  action,  the  action 
by  the  assignee  is  without  prejudice  to  any 
discount  set-off  or  defense  now  allowed;  and 
if  the  assignment  be  not  authorized  by  stat- 
ute the  assignor  must  be  a  party;  as  plain- 
tiff or  defendant.  This  section  does  not  ap- 
ply to  bills  of  exchange,  nor  to  promissory 
notes  placed  upon  the  footing  of  bills  of  ex- 
change, nor  to  common  orders  or  checks." 
Subsection  2  of  section  96  defines  a  set-off  as 
follows:  "A  set-off  Is  a  cause  of  action  aris- 
ing upon  a  contract  Judgment  or  award  in 
favor  of  a  defendant  against  a  plaintiff,  or 
against  blm  and  another;  and  It  cannot  be 
pleaded  except  in  an  action  upon  a  contract, 
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judgment  or  award."  The  claim  pleaded  as 
a  set-oS  In  the  second  paragraph  of  the  an- 
swer 18  for  money  alleged  to  be  due  from 
Alfred  R.  Clark  to  Augustas  H.  Clark,  by 
contract,  and  by  the  very  terms  of  the  Code 
can  be  set  off  against  a  Judgment  In  faror  of 
the  plaintiff  Alfred  R.  Clark,  or  his  assignee, 
0.  L.  Ralson,  Jr.  The  case  of  Phelffer  t. 
Harris,  11  Bush,  400,  does  not  militate  against 
the  conclusion  we  have  reached.  There  the 
assignee  of  a  Judgment  In  favor  of  one  party 
sought  to  offset  It  against  a  Judgment  in  favor 
of  the  plaintiff,  under  section  407  of  the  old 
Code  of  Practice  authorizing  this  procedure; 
In  other  words,  the  two  Judgments  were  in 
the  hands  of  bona  fide  assignees,  and  It  was 
a  question  of  prior  equities.  All  that  was 
held  in  the  opinion  was  that  the  provisions 
of  the  Code,  that  the  set-off  should  take  place 
with  due  regard  to  the  legal  and  equitable 
rights  of  all  persons  interested  therein,  should 
be  preserved  and  enforced,  and  that  no  set- 
off would  be  allowed  which  would  be  inequi- 
table. A  different  status  is  presented  by 
the  second  paragraph  of  the  answer.  The 
claim  of  the  Judgment  debtor  Alfred  R.  Clark 
arose  before  the  assignment  of  the  Judgment 
to  C.  li.  Ralson,  Jr.,  and,  if  it  is  valid,  con- 
stitutes a  lawful  set-off  against  the  Judgment, 
even  In  the  hands  of  the  assignee,  under  the 
provisions  of  the  Code  of  Practice  heretofore 
set  out 

In  conclusion,  we  are  of  opinion  that  the 
Judgment  against  the  nonresident  defendant 
Emma  J.  Clark  is  void,  and  that  the  court 
erred  In  sustaining  plaintiff's  demurrer  to  the 
plea  of  set-off  alleged  In  the  second  para- 
graph, and  that  for  these  reasons  the  judg- 
ment should  be  reversed,  allowing  ail  parties 
to  amend  or  plead  as  justice  requires,  and 
for  further  procedure  consistent  with  this 
opinion;  and  it  Is  so  ordered. 


LOUISVILLB  4  N.  R,  CO.  T.  DANIEL. 
(Court  of  Appeals  of  Kentucky.    Oct  4,  1907.) 

RAILBOADS— IRJXTBIES    TO    PBBSORS   ON    TBAOK 

— Evidence— StTTFiciENcr. 

Verdict  for  plaintiff  in  an  action  against  a 


railway  company  for  personal  injuries  at  a  cross- 
ing held  palpably  against  the  evidence,  which 
indicates  be  was  injured  while  alighting  from  a 


moving  train  upon  which  he  wag  a  trespasser. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  i  1139.] 

Nunn,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Hopkhas  County. 

"Not  to  be  officially  reported." 

Action  by  I>oals  Daniel  against  the  Louis- 
ville &  Nashville  Railroad  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

See  91  S.  W.  691. 

Benjamin  D.  Warfleld  and  Clifton  J.  Wad- 
dill,  for  appellant  Gordon,  Gordon  &  Cox, 
for  appellee. 

HOBSON,  J.  Louis  Daniel  got  on  one  of 
the  appellant's  freight  trains  at  a  point  in 


ludlana,  beating  his  way  south,  for  the  pur- 
pose of  stealing  a  ride  on  it  to  Madlsonvllle. 
When  th^,  train  reached  Madlsonvllle  he  got 
off.     He  testified  that  after  he  got  off  the 
train  safely,  as  he  was  walking  along  be 
started  to  cross  another  trade  at  a  point  used 
by  the  public,  and  as  be  was  crossing  it  some 
one  hallooed  to  him  in  the  dark ;  that  looking 
up  he  saw  a  freight  car  rapidly  approaching 
him  on  the  same  track  followed  by  an  engine, 
but  without  a  light,  and  before  he  could  get 
out  of  the  way  it  ran  against  him,  injuring 
him  seriously.    The  point  at  which  he  was  in- 
jured was  habitually  used  by  the  people  of 
the  town  as  a  passway;  and  If  a  train  was 
backed  across   It  in  the  dark   and  without 
light  or  warning,  which  ran  over  one  on  the 
passway,   there  would  under  the  proof  be 
sufficient  evidence  of  negligence  to  submit  the 
case  to  the  jury.    He  testifies  that  the  train 
on  which  he  was  riding  stopped  at  Madlson- 
vllle.   The  proof  for  the  railroad  company 
is  that  it  did  not  stop  there.    The  proof  for 
the  railroad  company  also  shows  that  there 
was  no  other  engine  or  train  in  the  yard  when 
this  train  passed;  that  Daniel  stated  that 
night,    and   afterwards,   to   several   persons, 
that  he  jumped  off  the  train  when  he  found 
It  was  not  going  to  stop  and  thus  received 
his  Injuries.    He  accounts  for  making  this 
statement  by  the  fact  that  he  was  not  in  his 
right  mind  that  night  and  for  some  time  aft- 
erwards.   The  case  has  been  tried  twice,  and 
this  is  the  second  appeal.    On  the  former  ap- 
peal the  judgment  in  favor  of  the  plaintiff 
was  reversed  tor  certain  errors  on  the  trial, 
and  in  concluding  the  opinion  we  said:    "The 
court  is  fnrtliw  of  the  opinion  that,*  new 
trial  should  have  been  granted  in  this  case 
because  the  verdict  was  palpably  against  the 
weight  of  the  evidence."    Louisville  &  Nash- 
ville R.  R.  Co.  V.  Daniel,  91  S.  W.  691,  28 
Ky.  Law  Rep.  1146.    On  the  return  of  the 
case  to  the  circuit  court,  It  was  tried  agaio, 
and,  the  plaintiff  having  again  recovered,  the 
railroad  company  again  appeals^ 

The  only  ground  relied  upon  for  reversal 
is  that  the  verdict  of  the  jury  is  palpably 
against  the  evidence^  and  that  the  ends  of 
justice  require  a  new  trial.  The  proof  shows 
that  Daniel  was  subject  to  hallucination,  or 
that  his  mind  was  not  right,  for  some  time 
after  his  injury;  and,  while  it  may  be  true 
from  this  that  bis  statements  then  made  as 
to  how  he  was  injured  were  due  to  hallucina- 
tion, it  may  be  true  that  bis  statements  now 
that  be  was  injured  in  a  different  way  Is  due 
to  hallucination,  and  that  his  statements  as 
to  bow  he  was  injured,  made  just  after  the 
injury,  were  according  to  the  real  facts,  al- 
though he  may  now  honestly  believe  that  he 
was  Injured  in  a  different  way.  There  Is 
absolutely  no  proof  in  the  records  tending  tQ 
confirm  his  statements  that  he  was  injured  by 
a  freight  train  backing  over  him  on  the  pass- 
way,  and  the  proof  Is  fairly  conclusive  that 
the  freight  train  on  which  he  was  riding  did 
not  stop   at  IfadlBonvUleb    It  must  follow 
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laerefore  that  he  ]iimi>ed  off  that  train  while 
in  motion  when  be  discovered  that  It  was  not 
going  to  stop,  and  the  evidence  shows  that  it 
was  then  running  pretty  rapidly.  The  oc- 
carrence  happened  in  the  night  and  In  the 
datk,  and  one  Jumping  off  a  rapidly  moving 
train  nnder  such  circumstances  might  well 
receive  the  injuries  which  Daniel  In  fact  re- 
ceived. The  evidence  for  the  defendant,  to 
the  effect  that  there  was  no  other  train  In  the 
yard  at  this  time,  is  very  strong.  Not  only 
are  the  time  cards  produced,  hut  the  station 
agent  the  watchman,  and  other  witnesses  tes- 
tify affirmatively  to  the  fact  There  Is  no 
contrary  evidence,  except  the  testimony  of 
Daniel.  If  there  was  a  train  there,  It  would 
leem  that  other  proof  of  the  fact  might  be 
made.  As  the  case  must  go  to  the  Jury  under 
the  plalntitTs  evidence,  we  deem  It  proper 
not  to  go  into  an  elaborate  statement  of  the 
reasons  for  our  conclusions;  but  in  view  of 
all  the  evidence,  we  adhere  to  onr  former 
conclnsion  that  the  verdict  is  palpably 
igainst  the  evidence. 

Judgment  reversed,   and  cause  remanded 
for  a  new  trial. 

NUNN,  J.,  dissenting. 


COMMONWEALTH  v.  HUBBIR. 
(Coort  of  Appe<dt  of  Kentucky.    Oct  2,  1907.) 
1.  Gajiiro— Kkkping  Pool  Boom— Bvidknoe 

— ADlU8BIBn.ITT. 

In  a  prosecution  for  keeping  a  pool  room, 
evidence  that  there  was  no  disturbance  of  the 
peace  in  the  place  or  annoyance  to  the  neighbor- 
nood  was  inadmissible,  being  immaterial. 
Z  CsnaHAL   Law  — Affkai.— Matibbs  Bk- 

VIEWABUi. 

Under  Or.  Ck)de  Prac.  |  281,  providing  that 
decisions  upon  motions  for  new  trial  stiall  not 
be  anbject  to  exception,  the  Conrt  of  Appeals 
cannot  consider  any  question  presented  to  the 
circuit  court  only  on  motion  for  new  trial  \  the 
granting  or  refupal  of  a  new  trial  being  within 
the  discretion  of  the  circuit  conrts  in  criminal 


[EH.  Note. — For  cases  in  point,  see  Cent.  Dig. 
ToL  13,  Criminal  Law.  {  2587.] 

Appeal  from  Glrcnit  Court  Campbell 
OBonty. 

"To  be  ofBcially  reported." 

George  Hnber  was  acquitted  of  keeping  a 
pool  room,  and  the  commonwealth  appeals. 
Opinion  certifled  as  law  of  case. 

Cor  former  opinion,  see   104   S.  W.  282. 

N.  B.  Hays,  Atty.  Gen.,  Ohas.  H.  Morris, 
lames  8.  Morris,  and  W.  A.  Burkamp,  for 
tlio  ^oiumonwealtb.  0.  L.  Ralson,  Jr.,  for 
■ppenecb 

H0B8ON,  J.  The  court,  on  the  trial  of 
tills  case  against  the  defendant  George  Hu- 
^,  for  keeping  a  pool  room,  allowed  him 
to  prove  by  a  nnmber  of  witnesses  that  there 
wu  no  disorder  In  the  house,  and  that  the 
place  was  conducted  in  an  orderly,  peaceable 
'nanoer.    There  was   no  charge  of  riot  or 


boisterous  conduct  EMdenoe  that  there  was 
no  disturbance  of  the  peace  in  the  house  or 
annoyance  to  the  neighborhood  was  Imma- 
terial, 88  nothing  of  this  sort  was  charged, 
and  the  law  presumed  the  defendant  Inno- 
cent as  to  things  not  proved.  Com.  v.  Gan- 
nett 79  Am.  Dec.  693,  1  Allen,  7.  In  Ehr- 
lick  V.  Com.,  102  S.  W.  290,  81  Ky.  Lav%  Rep. 
408,  we  said:  "A  great  deal  of  evidence  was 
admitted  on  the  part  of  the  appellant  tend- 
ing to  show  that  there  was  no  noise  or  bois- 
terous conduct  at  the  house,  where  this  pool 
room  was  conducted;  but  that  on  the  con- 
trary, it  was  conducted  with  a  care  to  keep 
down  disorders,  and  to  prevent  minors,  ne- 
groes, and  women  from  coming  into  It  All 
this  character  of  evidence  was  wholly  im- 
material. It  ought  not  to  have  been  admit- 
ted for  any  purpose."  The  court  erred  there- 
fore In  admitting  the  evidence  referred  to. 

It  Is  also  insisted  for  the  commonwealth 
that  the  conrt  erred  in  granting  a  new  trial 
to  the  defendant  Section  281,  Cr.  Code 
Prac,  Is  in  these  words:  "The  decisions  of 
the  court  upon  challenges  to  the  panel,  and 
for  cause,  upon  motion  to  set  aside  an  in- 
dictment and  upon  motions  for  a  new  trial, 
shall  not  be  subject  to  exceptions."  Under 
this  section  It  has  been  repeatedly  hdd  that 
this  court  cannot  consider  any  qaestlon  pre- 
sented to  the  circuit  court  only  on  motion 
for  new  trial.  The  purpose  of  the  L^sla- 
ture  in  this  section  of  the  Code  was  to  re- 
strict the  Jurisdiction  of  this  conrt  and  to 
leave  the  matter  of  granting  or  refusing  new 
trials  wholly  to  the  discretion  of  the  circuit 
courts  in  criminal  cases.  No  question  of 
law  arises  on  the  granting  of  the  new  trial 
which  may  be  reviewed  by  this  court  Cir- 
cuit courts  have  a  wide  discretion  as  to  the 
granting  of  new  trials,  where,  in  their  Judg- 
ment the  ends  of  Justice  so  require.  To 
sum  the  whole  matter  up,  the  new  trial  in 
question  was  granted  by  the  circuit  Judge  on 
this  ground,  and  his  decision  of  the  question, 
not  being  subject  to  exception,  is  final. 

The  other  questions  discussed  in  the  brief 
were  passed  upon  In  the  opinion  heretofore 
delivered  (104  a  W.  282),  and,  upon  a  re- 
consideration of  these  questions,  'we  see  no 
reason  to  modify  that  opinion. 

This  is  ordered  to  be  certifled  as  the  law 
of  the  case. 


COMMONWEALTH  v.  JACOBS. 

(Court  of  Appeals  of  Kentucky.    Oct.  1,  1907.) 

EhiBBZZLEifKNT— What  CoNSTrroTEs. 

An  agent  with  authority  to  collect  money 
and  retain  a  part  for  his  services,  is,  on  con- 
verting to  his  own  use  the  entire  amount  col- 
lected, guilty  of  embezzlement  within  Ky.  St. 
1903,  {  1202,  punishing  any  agent  who  shall 
embezzle  or  convert  to  his  own  use  the  money  of 
his  principal,  though  he  was  entitled  to  16 
per  cent  of  the  amount  as  his  commission. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Embezzlement  Si  13,  15.] 
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Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty,  Criminal  Branch. 

"To  be  officially  reported." 

8amael  T.  Jacobs  was  Indicted  for  em- 
bezzlement. From  a  judgment  for  bim  ren- 
dered on  the  court  peremptorily  instructing 
the  jury  to  find  him  not  gulltyi  the  common- 
wealth appeals.    Reversed. 

N.  B.  Hays,  Atty.  Gen.,  James  Quarles,  O. 
H.  Morris,  J.  M.  Huffaker,  and  Loralne  Mix, 
for  the  Commonwealth.  Earl  &  Hubbard, 
for  appellee. 

HOBSON,  J.  Samuel  T.  Jacobs  was  em- 
ployed by  the  Western  &  Southern  Life  In- 
surance Company,  a  corporation  with  head- 
quarters at  Cincinnati,  as  an  agent  to  solicit 
Insurance  and  collect  the  premiums.  The 
contract  between  Jacobs  and  the  company, 
among  other  things,  contained  this  provision 
as  to  the  duty  of  Jacobs:  "To  keep  true 
records  of  the  business  in  the  books  provided 
by  the  company,  and  to  account  for  and  re- 
mit to  the  chief  office.  In  Cincinnati,  Ohio,  or 
to  the  superintendent,  aa  instructed,  every 
wee^,  on  the  day  and  in  the  manner  requir- 
ed, all  money  received  by  me  during  the 
week."  It  was  also  in  the  contract  that 
Jacobs  should  receive  as  "salary  15  per  cent 
of  the  amount  actually  collected  each  week 
and  paid  to  the  company."  Jacobs  collected 
from  a  number  of  policy  holders  money  for 
the  company,  which  he  failed  to  pay  over. 
He  sent  In  his  collection  book  by  messenger, 
saying  that  the  book  was  all  he  could  send. 
Although  the  contract  provided  that  bis  com- 
pensation should  be  15  per  cent  commission 
on  the  amount  collected  by  him  and  paid  over 
to  the  company,  the  uniform  mode  of  doing 
business  was  for  him  to  retain  his  16  per 
cent  any  pay  over  the  balance  to  the  com- 
pany. He  was  indicted  for  embezzlement 
under  section  1202,  Ky.  St  1903,  which  is  as 
follows :  "If  any  officer,  agent  clerk  or  serv- 
ant of  any  bank  or  corporation  shall  em- 
bezzle, or  fraudulently  convert  to  bis  own 
use  or  the  use  of  another,  bullion,  money, 
bank  notes,  or  any  eflFects  or  property  belong- 
ing to  such  bank  or  corporation,  or  other 
corporation  or  any  person,  which  shall  have 
come  to  his  possession  or  been  placed  In  bis 
care  or  under  his  management  as  such  offi- 
cer, agent,  clerk,  or  servant,  he  and  the  per- 
son to  whose  use  the  same  was  fraudulently 
converted,  if  he  assented  thereto,  shall  be 
conflned  in  the  penitentiary  not  less  than 
one  and  not  more  than  ten  years."  On  the 
trial  of  the  case,  the  facts  above  stated  were 
proved  by  a  number  of  witnesses.  At  the 
conclusion  of  the  evidence  for  the  common- 
wealth, the  court  peremptorily  instructed 
the  jury  to  find  the  defendant  not  guilty. 
This  was  done,  and  the  commonwealth  ap- 
peals. 

The  ruling  of  the  court  was  based  upon 
the  Idea  that  as  Jacobs  was  entitled  to  16 


per  cent  of  the  mon^,  be  wbb  not  gnil^ 
of  embezzlement  In  using  It  It  will  be  ob- 
served that  by  the  contract  his  compensa- 
tion was  to  be  16  per  cent  of  the  amount 
collected  by  him  and  paid  over  to  the  com- 
pany. Under  the  contract,  It  was  his  duty 
to  pay  the  whole  fund  over  to  the  company, 
but  no  one  can  complain  of  that  which  be 
consented  to,  and,  as  the  company  consented 
to  his  taking  out  the  15  per  cent  and  paying 
over  the  85  per  cent  to  it  it  cannot  complain  of 
his  taking  out  the  15  per  cent  and  be  was 
guilty  of  no  embezzlement  in  using  the  15 
per  cent  But  the  right  to  use  the  16  per 
cent,  gave  him  no  right  to  use  the  86  per 
cent  The  whole  fund  belonged  to  the  com- 
pany. It  was  In  his  hands  as  agent  of  the 
company.  The  fact  that  the  company,  to 
avoid  circuity,  allowed  him  to  retain  the 
16  per  cent,  Instead  of  having  him  pay  over 
the  whole  fund  to  it  and  for  It  then  to 
return  to  him  the  15  per  cent  in  no  way  af- 
fected the  substance  of  the  transaction.  The 
fund  was  In  his  hands  as  agent  of  the  com- 
pany. He  bad  no  right  to  use  out  of  the 
fund  anything  more  than  15  per  cent,  and 
when  he  used  the  entire  fimd  he  converted 
to  bis  own  use  the  money  of  the  company 
which  had  come  into  bis  possession  as  its 
agent.  The  rule  was  so  annoimced  in  Clarlc 
V.  Commonwealth,  97  Ky.  76,  29  S.  W.  973. 
In  the  subsequent  case  In  Stone  v.  Conunoa- 
wealtb,  104  Ky.  220,  46  S.  W.  721,  84  Am. 
St  Rep.  452,  the  decision  of  the  court  rests 
on  the  ground  that  Stone  was  not  the  agent 
of  the  corporation  and  did  not  hold  the  mon- 
ey as  Its  agent  The  quotation  in  the  opin- 
ion from  the  ETncyclopedIa  of  Law,  as  to 
the  rule  applicable  where  the  agent  is  en- 
titled to  commission,  was  used  only  as  a 
matter  of  argument  and  related  to  a  sub- 
ject not  before  the  court  This  was  pointed 
out  In  the  later  case  of  Com.  v.  Fisher,  113 
Ky.  491,  68  S.  W.  855,  where  the  rule  laid  in 
Clark  V.  Com.  was  adhered  to,  and  it  was 
held  that  the  offense  under  the  statute  was 
made  out  when  a  sheriff  had  embezzled  the 
funds  of  the  county,  although  the  defend- 
ant was  entitled  to  a  commission  out  of  the 
money  collected  by  him. 

In  Campbell  v.  State,  36  Ohio  St  70,  the 
precise  question  was  raised,  and  in  disposing 
of  it  the  court  said :  "It  Is  also  claimed  that 
Inasmuch  as  the  defendant  was  entitled  to  a 
commission  out  of  the  funds  collected  as 
compensation  for  his  services,  he  was  a  joint 
owner  of  the  money,  and  was  not  therefore 
an  agent  within  the  meaning  of  the  statute. 
This  claim  is  not  well  founded.  Although 
the  defendant  was  entitled  to  a  percentage 
of  the  moneys  collected  for  his  services,  and 
might  have  taken  and  retained  such  percent- 
age without  being  gulity  of  embezzlement, 
yet  the  entire  sum,  until  such  division  was 
made,  belonged  to  his  employer,  and  he  was 
a  mere  agent  and  custodian.  The  controlling 
difference  between  the  relation  of  attorneys, 
auctioneers,  warehousemen,  etc,  with  their 
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employers,  and  tbe  defendant  and  bis  em- 
ployers, is  this:  The  former  engage  in  an 
Independent  employment,  subject  only  to  the 
usages  of  their  different  lines  of  business, 
while  tbe  latter  is  subject  to  the  direction 
and  control  of  his  employer.  And  while  the 
former  may  not  be  subject  to  the  penalties 
■of  this  statute,  the  latter  is  clearly  em- 
braced within  Its  terms  and  meaning."  In 
Territory  v.  Meyer,  3  Ariz.  199,  24  Pac.  183, 
the  court  followed  tbe  rule  laid  down  in 
Ohio.  It  said :  "If  an  agent  of  a  corporation 
authorized  to  carry  on  a-  business  for  his 
principal  receives  a  commission  upon  the 
proceeds  of  tbe  business,  he  Is  still  a  trustee 
for  the  use  of  bis  principal  as  to  the  re- 
mainder, and  has  in  bis  possession  property 
by  virtue  of  his  trust  In  this  case,  Meyer 
was  required  to  send  at  stated  Intervals  the 
amount  of  the  receipts  of  the  office,  less  his 
commission.  These  amounts,  at  least,  he 
held  In  trust  for  tbe  corporation,  and  it  was 
these  which  constituted  the  subject-matter 
of  the  embezzlement"  In  Com.  v.  Smith, 
129  Mass.  104,  tbe  servant  was  Intrusted 
with  goods  to  sell,  and  was  entitled  to  a 
commission  on  tbe  proceeds.  He  sold  tbe 
goods  and  converted  the  proceeds.  It  was 
held  that  he  was  guilty  of  embezzlement 
See,  also,  People  v.  Civile,  44  Hun  (N.  Y.) 
497;  Brandenstein  v.  Way,  17  Wash.  293, 
49  Pac.  511;  Morehouse  v.  State,  35  Neb. 
643,  53  N.  W.  571;  People  v.  Bimbaum, 
114  App.  Dlv.  480,  100  N.  T.  Supp.  IGO; 
State  V.  Whltehouse,  95  M&  179,  49  Atl. 
869 ;  State  v.  Hoshor,  26  Wash.  643,  67  Pac. 
886 ;  State  t.  Collins,  1  Marv.  (Del.)  536,  41 
Atl.  144;  Foster  v.  State,  2  PennewlU  (Del.) 
111.  43  Ati.  265;  State  v.  Malnes,  26  Wash. 
160,  66  Pac.  431. 

We  are  aware  that  the  contrary  rule  was 
laid  down  In  Minnesota  In  State  v.  Kent  22 
Minn.  41,  21  Am.  Rep.  764,  In  Illinois  in  Mc- 
Elery  v.  People,  202  111.  473,  66  N.  B.  1058, 
and  in  several  other  American  cases  follow- 
ing certain  cases  In  England;  but  tb^  Eng- 
lish ruling  is  based  upon  the  rule  obtaining 
there  that  criminal  statutes  are  strictly  con- 
strued, due  in  part  to  the  fact  that  ail  fel- 
onies In  England  were  originally  punished 
with  death.  The  rule  of  strict  construction 
as  to  criminal  statutes  Is  not  In  force  In 
Kentucky.  Section  459,  Ky.  St.  1903,  pro- 
vides: "There  shall  be  no  distinction,  in 
the  construction  of  statutes,  between  crim- 
inal or  civil  and  penal  enactments.  All  the 
statutes  shall  be  construed  with  a  view  to 
carry  out  the  Intention  of  the  Legislature." 
Although  the  defendant  was  entitled  to  15 
per  cent,  of  the  fund  as  his  commission,  he 
held  tbe  remaining  85  per  cent  of  the  fund 
as  tbe  agent  of  tbe  company,  and,  when  he 
embezzled  it  his  act  was  as  much  within 
the  purpose  of  the  statute  as  if  he  had  been 
entitled  to  nothing  for  commissions  and  had 
embezzled  the  whole  fund. 
We  therefore  conclude  that  the  court  erred 


In  instructing  the  Jury  peremptorily  to  flad 
the  defendant  not  guilty,  and  this  Is  ordered 
to  be  certified. 


ASHEB  V.  OORNBTT. 

(Court  of  Appeals  of  Kentacky.    Oct.  4,  1907.) 
Appeal — Scpebsedsas. 

Where  the  circuit  court  renders  a  default 
judgment,  and  at  a  later  term  overrules  a  mo- 
tion to  set  aside  such  judgment  and  grant  a  new 
trial,  the  appeal  then  granted  by  the  circuit 
court  is  only  from  the  judgment  denying  a  new 
trial,  and  the  supersedeas  then  issued  by  tbe 
clerk  thereof,  on  the  execution  of  a  supersedeas 
bond  before  him,  does  not  prevent  execution  on 
the  default  ladgment  such  court  under  Civ. 
Code  Prae.  i  134,  not  having  Jurisdiction  to 
grant  an  appeal  from  Its  judgment,  except  at 
the  term  at  which  it  was  rendered,  and  the 
clerk  of  such  court  having  no  authority  to  ac- 
cept a  supersedeas  bond  or  issue  a  supersedeai 
as  to  such  judgment,  no  appeal  therefrom  hav- 
ing been  granted  by  such  court;  section  759 
providing  that  the  bond  must  be  executed  before 
the  clerk  of  the  court  granting  the  appeaL 

Appeal  from  Circuit  Court  Leslie  Ooonty. 

"To  be  otDdally  reported." 

Action  by  A.  B.  Comett  against  A.  J.  Asher. 
Judgment  for  plaintiff.  Defendant  appeals. 
Plaintiff  moves  to  dismiss  tbe  appeal  and 
discharge  the  supersedeas.    Denied. 

N.  J.  Welter,  for  appellant  Jas.  H.  Jef- 
fries, for  appellee. 

O'REAR,  0.  J.  The  question  for  decision 
now  In  this  case  la  whether  appellee's  mo- 
tion to  dismiss  the  appeal  granted  by  tbe 
lower  court,  and  to  discharge  the  supersedeas 
Issued  by  the  clerk  of  the  circuit  court, 
should  prevail.  Appellee  sued  appellant  In 
assumpsit  In  the  Leslie  circuit  court  A 
default  Judgment  was  rendered  against  ap- 
pellant at  the  February,  1907,  term  of  that 
court  No  appeal  was  asked  for,  and  none 
was  granted  by  the  court  at  that  term.  Ap- 
pellant executed  a  supersedeas  bond  before 
the  clerk  of  the  Leslie  circuit  court  and  bad 
Issued  a  supersedeas  staying  proceedings  upon 
the  Judgment  on  the  13tb  day  of  June  there- 
after. On  the  26th  day  of  June  appellee  filed 
notice,  copies  of  the  Judgment  and  super- 
sedeas bond,  and  moved  this  court  to  dismiss 
the  appeal  granted  by  the  lower  court  and 
to  discharge  the  supersedeas.  The  papers 
filed  did  not  disclose  whether  an  order  grant- 
ing the  appeal  had  been  made  by  the  circuit 
court  In  this  state  of  the  record  the  court 
entered  this  order:  "It  appearing  from  the 
record  that  no  ap{)eal  was  granted  before 
the  execution  of  tbe  supersedeas,  the  clerk 
was  not  authorized  to  issue  a  supersedeas  or 
to  accept  bond.  It  was  void.  There  is  no 
necessity  for  quashing  It,  nor  has  the  court 
power  to  do  so  In  the  present  state  of  the 
record.  Motion  overruled."  It  now  appears 
from  the  complete  record  filed  In  the  case 
tbat  at  the  April  term,  1907,  of  the  Leslie 
circuit  court,  appellant  entered  a  motion  to 
set  aside  the  Judgment  rendered  at  the  Feb- 
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mary  term  and  to  grant  him  a  new  trial  of 
the  action.  Upon  hearing,  that  motion  was 
overmled,  and  from  the  judgment  refusing 
the  new  trial  appellant  was  granted  an  ap- 
peal to  this  court  It  Is  Insisted  now  that 
the  appeal  so  granted  was  an  appeal  from  the 
default  Judgment  rendered  at  the  February 
term,  and  that  the  clerk  of  the  circuit  court 
was  therefore  authorized  to  accept  the  bond 
and  issue  the  supersedeas. 

The  circuit  court  has  not  the  JurlBdiction 
to  grant  an  appeal  from  Its  Judgment,  except 
at  the  term  of  the  court  at  which  the  Judg- 
ment is  rendered.  Section  734,  Civ.  Code 
Prac.  An  appeal  granted  by  the  circuit 
court  at  a  term  subsequent  to  the  one  at 
which  the  Judgment  was  rendered  Is  void. 
American  Accident  Co.  t.  Reigart,  92  Ky. 
142.  17  S.  W.  280.  We  construe  that  the 
order  granting  the  appeal  in  this  case  has 
relation  alone  to  the  Judgment  rendered  at 
the  term  of  the  court  during  which  the  ap- 
peal was  allowed,  to  wit,  from  the  Judgment 
of  the  April  term  of  the  court  refusing  a  new 
trial  of  the  action.  A  Judgment  vacating  a 
former  Judgment,  or  refusing  to  vacate  a 
former  Judgment  and  to  grant  a  new  trial, 
is  final,  and  may  be  appealed  from.  McCail  v. 
Hitchcock,  7  Bush,  616;  Id.,  9  Bush,  66; 
Pague  T.  O.  &  K.  Railroad,  1  Ky.  Law  Rep. 
399.  By  section  748  of  the  CItU  Code  of 
Practice,  a  supersedeas  shall  not  be  issued 
until  the  appellant  causes  to  be  executed 
before  the  clerk  of  the  court  which  rendered 
the  Judgment,  or  the  clerk  of  the  Court  of  Ap- 
peals, with  sufficient  sureties,  a  bond  to  the 
eftect  that  appellant  shall  pay  to  the  appel- 
lee all  costs  and  damages  that  shall  be  ad- 
Judged  against  appellant  on  the  appeal,  and 
also  to  perform  and  satisfy  the  Judgment 
appealed  from  if  it  should  be  affirmed.  But 
by  section  759  of  the  Civil  Code  of  Practice 
it  is  provided:  "The  bond  must  t>e  executed 
before  the  clerk  of  the  court  rendering  the 
Judgment  if  the  appeal  be  granted  by  that 
court  In  other  cases  It  must  be  executed 
before  the  clerk  of  the  Court  of  Appeals." 
Now,  as  there  has  not  been  an  appeal  granted 
by  the  Leslie  circuit  court  from  the  Judg- 
ment rendered  at  its  February  term,  1907, 
the  clerk  of  the  Leslie  circuit  court  was  not 
authorized  to  accept  a  supersedeas  bond  or 
to  issue  a  supersedeas  staying  proceedings 
upon  that  Judgment  Jones  v.  Green,  12 
Bush,  127.  As  a  statutoiy  boad  the  liond  is 
void,  and  appellee  is  not  entitled  to  damages 
on  it  as  a  statutory  bond.  American  Acci- 
dent Co.  V.  Reigart,  supra.  Whether  it  is 
valid  as  a  common-law  bond  is  not  here  for 
determination.  Spooner  v.  Best,  8  Ky.  Law 
Rep.  185.  Until  an  appeal  is  granted  by  the 
clerk  of  this  court  and  a  supersedeas  bond  ex- 
ecuted l>efore  and  a  supersedeas  Issued  by 
such  clerk,  appellee  is  entitled  without  ac- 
tion by  this  court  to  have  an  execution  Issued 
upon  the  Judgment  rendered  at  the  February 
term,  1907,  of  the  Leslie  circuit  court.  Ap- 
pellant may  prosecute  an  appeal  yet  from  the 


Judgment  last  alluded  to,  but  It  must  first 
be  granted  as  required  by  section  734  of  the 
Civil  Code  of  Practice. 
The  petition  for  rehearing  is  overruled. 


E.  W.  KBVIL  &  SONS  r.  WILPORD,  STUN- 
STON  it  CO. 

(Conrt  of  Appeals  of  Kentucky.    Oct  8,  1907.) 

L  Plkadino — Deuubbeb— AoinssioN   bt. 

A  demurrer  to  a  petition  admits  the  tratb 
of  its  allegations. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  39,  Pleading,  (S  625,  626.] 

2.  Vehdob  and  Pttbohabeb  —  Existence  or 
Public  Hiohwat  —  Reoovebt  by  Pou- 

OHABEB. 

Where  the  public  highways  exist  across 
land,  and  the  purchaser  is  fraudulently  deceiv- 
ed by  the  vendor  as  to  the  city's  possession,  be- 
lieving  it  to  have  no  rights  in  the  land,  the 
purchaser  may  recover  the  portion  of  the  pur- 
chase money  representing  the  value  of  the  land 
over  which  the  public  highways  lie. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  H  959,  959V^.} 

S.  Chakfebtt  Ann  Maiktenarob— Gbaht  or 

Land  Held  Advebselt. 

The  possession  or  holding  of  an  easement 
over  land  is  not  such  an  adrnrse  holding  as 
brines  a  contract  for  the  sale  of  the  land  with- 
in the  champerty  statute. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig., 
vol.  9,  CSiamperty  and  Maintenance,  f  8.] 

Appeal  from  Circuit  Court  Graves  County,. 

"Not  to  be  otDcialiy  reported." 

Action  by  R.  W.  Kevll  &  Sons  against  Wil- 
ford,  Stunston  ft  Co.  From  a  Judgment  dis- 
missing the  petition,  plaintiffs  appeal.  Re- 
versed. 

Greene  &  Van  Winkle  and  J.  O.  Speight,, 
for  appellants.  Robbins  &  Thomas,  fOr  ap- 
pellees. 

BARKER,  J.  The  appellees,  Wllford,  Stun- 
ston &  Co,  sold  to  the  appellants,  R.  W. 
Kevil  &  Sons,  for  the  sum  of  $10,000,  a  flour- 
ing mill  and  about  three  acres  of  land  In  the 
city  of  Mayfleld,  Ky.  After  taking  posses- 
sion of  the  mill  the  appellants  ascertained 
that  the  city  of  Mayfleld  owned  on  easement 
across  the  property,  consisting  of  certain  pub- 
lic streets.  Thereupon  the  appellants  insti- 
tuted this  action  against  appellees,  claiming 
that  the  diminution  in  value  of  the  property 
by  reason  of  the  public  streets  damaged  them 
in  the  sum -of  $2,000.  They  alleged  that  they 
were  never  placed  in  possession  of  part  of 
the  property  occupied  by  the  city  as  a  public 
highway,  and  before  they  purchased  the  ap- 
pellees fraudulently  represented  to  them  that 
there  were  no  streets  or  highways  crossing 
the  property  or  impinging  upon  it  in  any 
way,  and  that  by  reason  of  these  fraudulent 
representations  they  were  induced  to  make 
the  purchase,  which  they  would  not  have 
done,  had  they  known  the  truth  about  the 
matter.  The  general  demurrer  to  the  peti- 
tion was  sustained,  and,  appellants  (plaintlfTa 
below)  declining  to  amend  further,  their  petl- 


Digitized  by 


Google 


Ky.) 


B.  W.  KEVIL  &  SONS  t.  WILFOED,  STUNSTON  &  CO. 


349 


tion  was  dlsmlBsed,  from  whlcb  Judgment 
tbey  bare  appealed. 

Two  propositions  are  urged  by  appellees  In 
«npport  of  tbe  Judgment:  First,  that  the 
casements  owned  by  tbe  city  of  Mayfleld  be- 
ing public  highways,  and  existing  at  tbe  time 
of  tbe  purchase,  tbe  appellants  were  bound  to 
take  notice  of  them,  and  must  be  presumed  to 
bave  purchased  the  property  subject  to  the 
rights  of  tbe  public ;  and,  second,  tbat  as  the 
iwtitlon  alleged  tbat  the  city  was  in  adverse 
possession  of  tbe  easements  at  tbe  time  of  the 
pnrchase,  the  sale  was  void  tmder  the  cham- 
perty statute,  and  tbat  no  recovery  can  be 
had  for  breach  of  the  warranty.  It  seems  to 
OS  tbat  neither  of  these  positions  is  sound  as 
applied  to  the  case  in  band.  The  petition,  as 
amended,  states  tbe  sale  of  tbe  land  to  the 
appellant,  the  payment  of  tbe  sum  of  $10,000, 
and  tbe  existence  of  the  public  highway 
across  the  property,  and  tbat  tbe  purchaser 
was  deceived  as  to  the  possession  of  tbe  city, 
t>y  the  fraudulent  representations  of  tbe  ven- 
dors, believing  tbat  it  bad  no  rights  in  tbe 
property.  It  Is  difficult  to  see  upon  what 
basis — assuming  tbe  allegations  of  the  peti- 
tion to  be  true,  and  this  tbe  demurrer  admits 
— ^the  appellees  could  be  allowed  to  retain 
tbat  part  of  tbe  purchase  money  whlcb  rep- 
resents tbe  value  of  tbe  land  over  which  the 
public  highways  lie,  unless  the  law  will  per- 
mit one  to  withhold  from  bis  Innocent  victim 
tbe  fruits  of  fraud  and  chicane.  In  tbe  case 
of  Pryse  v.  McOnlre,  81  Ky.  610,  this  ques- 
tion was  settled  adversely  to  the  contention 
of  appellees.  There  It  was  said :  "It  is  sug- 
gested in  argument  tbat  Pryse,  by  examining 
tbe  county  court  records,  could  bave  discov- 
ered, before  he  accepted  tbe  deed,  the  titles 
and  lease  described  in  bis  answer;  and,  as 
be  does  not  use  tbe  term  'fraud'  in  reference 
to  McGuire's  representations,  his  answer  is 
tnsafflclent  in  law  or  equity  as  a  defense. 
But,  as  tbls  court  said  In  Toung  v.  Hopkins 
and  Others,  6  T.  B.  Mon.  23 :  'It  is  a  bad  de- 
fense in  tbe  moutb  of  misrepresentation  of 
facts  to  say  that  the  vendee  might  have  dis- 
covered these  falsehoods  by  using  due  cau- 
tion and  diligence,  and  therefore  be  ought  to 
be  excused.' "  To  tbe  same  effect  is  Miller 
T.  Mulvey,  7  Kj.  Law  Bep.  40. 

It  is  true,  where  property  is  occupied  by 
public  highways,  as  in  the  case  before  us,  the 
pnrcbaser  will  be  charged  with  notice  of  tbe 
rights  of  tlie  public,  and  be  will  be  presumed 
to  bave  purchased  subject  to  tbe  public's 
easement  (Butt  v.  BifTe,  78  Ky.  352);  but  a 
purchaser  may  be  deceived  even  as  to  the 
easement  of  a  public  highway,  and  if  it  be 
true,  as  alleged  in  tbe  petition  and  admitted 
by  tbe  demurrer,  that  tbe  vendors  fraudu- 
lently represented  at  the  time  of  the  purchase 
tbat  there  were  no  public  easements  across 
tbe  lot  tbey  were  proposing  to  sell  to  appel- 
lants, it  is  difficult  to  understand  upon  what 
irinclpla  tbm  veadon  can  be  allowed  to  take 


advantage  of  tbe  misplaced  confidence  of  tbe 
vendees  in  their  representations.  In  tbe  case 
of  Pryse  v.  McGulre,  supra,  it  was  said: 
"As  the  legal  effect  of  licGuire's  covenant  of 
warranty  Is  tbat  Pryse  should  quietly  enjoy 
the  possession,  that  no  incumbrances,  such  as 
mortgages  or  leases,  were  upon  the  land,  and 
that  McOuIre  would  warrant  and  defend  the 
title,  the  question  arises,  upon  the  facts  aver- 
red In  the  answer,  whether  there  has  been  a 
breach  of  the  warranty  and  necessarily  con- 
sequent damages.  There  was  no  eviction  of 
Pry^e  from  the  possession  of  tbe  lands  whose 
value  he  claims  as  a  counterclaim,  and  there 
could  be  none,  because  McGulre  never  put 
him  in  possession,  whlcb  was  a  breach  of 
tbat  part  of  tbe  warranty  for  quiet  enjoy- 
ment." To  the  same  effect  is  Smith  v.  Jones. 
97  Ky.  670,  81  S.  W.  475.  It  would  bave  been 
Improper  to  have  alleged  an  eviction  by  a 
paramount  title  in  this  case,  because  tbe  ven- 
dees were  never  placed  in  possession  of  tbe 
property,  and  were  lulled  Into  security  by  the 
fraudulent  representations  of  the  vendors 
that  there  was  no  adverse  holding  on  the 
part  of  the  public  in  tbe  property  sold.  In 
the  case  of  Butt  v.  Bltfe,  supra,  the  adverse 
easement  was  a  private  right  of  way,  and  it 
was  held  tbat  its  existence  entitled  the  ven- 
dee to  recover  the  value  that  this  property 
was  diminished  by  reason  of  tbls  incum- 
brance. 

In  addition  to  tbe  foregoing,  tbe  position 
of  the  appellee  as  to  tbe  application  of  tbe 
champerty  statute  to  the  case  under  consid- 
eration is  unsound,  for  the  reason  that  the 
possession  or  holding  of  an  easement  over 
real  property  is  not  such  an  adverse  holding 
as  brings  tbe  contract  of  sale  thereof  within 
tbe  purview  of  the  statute.  This  very  ques- 
tion arose  In  Hegan  v.  Fendennls  Club,  64  S. 
W.  464,  23  Ky.  liaw  Rep.  861,  where  the  prin- 
ciple was  announced  as  above  stated,  and  In 
the  oplnlen  It  Is  said :  "As  tbe  possession  of 
tbe  soil  by  tbe  owner  of  the  servient  estate  is 
generally  Its  actual  possession,  the  law  will 
construe  bis  holding  not  to  be  adverse  in  tbat 
sense  of  tbe  word  employed  in  the  champerty 
statute,  though  it  may  be  adverse  in  the  sense ' 
of  the  word  used  In  the  statutes  of  limitation. 
The  reason  for  tbe  distinction  Is  not  found  in 
any  difference  between  the  words,  but  in  tbe 
different  senses  in  whlcb  tbey  are  employed." 
As  in  tbe  case  cited,  so  in  tbe  case  at  bar. 
Wbile  the  holding  of  the  easement  by  tbe  city 
may  be  adverse  so  far  as  tbe  statute  of  limi- 
tation Is  concerned,  it  Is  not  such  an  adverse 
holding  as  brings  the  sale  within  the  purview 
of  the  champerty  statute. 

Tbe  authorities  we  have  cited  are  conclu- 
sive of  the  questions  Involved  here,  and  we 
are  constrained  thereby  to  disagree  with  the 
conclusion  of  the  trial  Judge,  and  to  bold  tbat 
the  petition  states  a  cause  of  action. 

The  Judgment  is  therefore  reversed,  for 
proceedings  consistent  with  tbls  opinion. 
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SHEFFIELD  v.  HURST. 
(Oonrt  of  Appeals  of  Kentucky.     Oct  1,  1907.) 

1.  Estoppel  —  Bond   fob  Tm*— Tranwkb— 
DsLi  VERY— Acquiescence. 

An  obligee  in  a  title  bond,  who  by  indorse- 
ment thereon  assigns  it,  and  who  stands  by  and 
acquiesces  in  the  delivery  thereof  to  the  assign- 
ee, ratifies  a  delivery  made  without  his  au- 
thority. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Estoppel,  {8  242,  254.] 

2.  MOBTOAOES— CONSTBUCTION    —   GOHDITIOII- 

Ai.  Conveyances. 

An  assignee  of  a  title  bond  assigned  the 
same  to  a  third  person  for  a  specified  consid- 
eration, who  on  the  same  day  executed  an  in- 
strument reciting  the  assignment  and  stipulat- 
ing that,  if  the  assignee  should  pay  back  the 
considerationj  with  interest,  within  a  specified 
time,  the  third  person  would  reassign.  Held, 
in  form  a  conditional  sale,  and,  after  the  par- 
ties had  treated  the  same  as  such  for  many 
years,  equity  would  be  slow  to  give  either  par- 
ty relief  by  treating  the  same  as  a  mortgage, 
in  the  absence  of  oppression  or  mistake. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  §  5.] 

8.  Equity— Laches. 

The  obligee  in  a  title  bond  assigned  the 
same  to  his  son,  gave  the  son  half  of  the  land 
absolutely,  and  the  remainder  at  the  obligee's 
death.  The  son  assigned  the  bond  to  a  cred- 
itor. The  son  agreed  to  surrender  the  land, 
if  the  third  person  would  cancel  the  debt.  The 
agreement  was  carried  out,  and  the  obligee  con- 
curred therein  by  vacating  the  land.  Held, 
that  after  many  years  equity  would  not  aid  the 
obligee  to  revoke  his  election,  especially  where 
the  value  of  the  property  had  changed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.   19,   Equity,   §§  204^200.] 

4.  MoRTOAQEs — Conditional  Sai.es  as  Mobt- 

6AG£S. 

The  doctrine  of  treating  a  conditional  sale 
as  a  mortgage  is  the  creature  of  equity,  and 
will  not  be  applied  where  the  parties  have  un- 
reasonably slept  on  their  rights  or  where  in- 
justice would  result. 

5.  Vendor  and  Phbchaseb— Bona  Fide  Pxjb- 
CHASEE— Secret   Trusts— Enforcement. 

An  obligee  in  a  title  bond,  who  assigned 
the  same  to  his  son  under  a  secret  trust  bind- 
ing the  son  to  hold  half  of  the  land  for  the  ob- 
ligee for  life,  must  seasonably  assert  his  rights 
under  the  trust;  and,  after  he  has  permitted 
the  son  to  deal  with  the  title  as  his  own,  he 
cannot,  after  many  years,  and  after  the  situa- 
tion of  the  parties  has  changed,  assert  the  trust 
aa  against  a  purchaser  from  the  son. 

Appeal  from  Circuit  Court,  Breatliitt 
County. 

"Not  to  be  officially  reported." 

Action  by  W.  P.  Sheffield  against  W.  L. 
Hurst  From  a  Judgment  of  dismissal, 
plaintiff  appeals.    AiBrmed. 

O.  H.  Pollard  and  Martin  T.  Kelly,  for 
appellant    Wm.  L.  Hurst,  for  appellee. 

HOBSON,  J.  On  October  6,  1861,  S.  P. 
Chandler  sold  to  W.  P.  Sheffield  by  title 
bond  a  tract  of  land  In  Breathitt  county, 
lying  on  the  North  Fork  of  the  Kentucky 
river.  Sheffield  paid  Chandler  at  the  time 
$400  on  the  purchase  in  another  tract  of 
land  wbicb  be  owned,  and  executed  to  him 
notes  for  the  balance  of  the  purchase  money, 
.?ri00.     W.    P.    Sheffield    had   an   only    son. 


James  Sheffield.  H*  agreed  with  James 
that,  U  James  would  pay  the  remainder  of 
the  purchase  money  due  Cbandter,  he  would 
give  bim  one-half  of  the  tract  and  lay  it 
off  to  him;  also  that  he  should  have  tbe 
other  half  at  the  death  of  W.  P.  Sheffield. 
James  settled  on  the  half  of  the  land  that 
was  laid  off  to  him,  and  nearly  all  of  tbe 
purchase  money  bad  been  paid  Chandlo', 
when  W.  P.  Sheffield  made  tbe  following  In- 
dorsement on  tbe  title  bond  which  be  beld 
from  Chandler:  "I  do  assign  the  within 
bond  over  to  James  Sheffield  for  bis  benefit 
and  use.  October  16,  1875.  W.  P.  Shef- 
field." James  Sheffield  on  the  next  day  de- 
livered tbe  bond  to  W.  L.  Hurst  and  made 
tbe  following  Indorsement  upon  it:  "Octo- 
ber 17,  1875.  For  tbe  consideration  of  $200.- 
00  I  assign  the  within  bond  to  Wm.  Lu 
Hurst,  and  do  state  that  all  of  tbe  within 
consideration  of  this  bond  has  been  paid  to 
S.  P.  Chandler,  and  I  am  to  pay  same  to 
Chandler.  James  Sheffidd.  Attest:  John 
Landsaw."  On  the  same  day  Hurst  exe- 
cuted and  delivered  to  James  Sheffield  the 
following  writing:  "Oct.  17,  1875.  Whereas. 
James  Sheffield  has  this  day  sold  and  as- 
signed to  me  his  title  bond  for  the  land 
on  which  be  and  his  father  now  live  in 
Breathitt  county,  which  bond  was  given  by 
Samuel  P.  Chandler,  and  said  James  Shef- 
field had  assigned  said  bond  to  me  for  the 
consideration  of  $200.00  by  me  this  day  paid 
to  said  James  Sheffield:  Now,  should  the 
fald  James  Sheffield  pay  back  to  me  said 
$200.00,  with  10  per  centum  per  annum  Inter- 
est on  said  amount  from  this  date,  within  12 
months  from  and  after  this  date,  then  I 
agree  to  sell  and  assign  said  title  bond  back 
to  him  for  said  sum  of  money  and  its  said 
interest  W.  I*  Hurst  Attest:  John  IC 
Landsaw." 

At  the  time  of  this  arrangement  James 
Sheffield  needed  some  money  to  finish  paying 
Chandler,  and  also  needed  some  money  to 
pay  upon  another  place  which  he  bad  bought, 
and  on  which  he  was  then  living.  He  bor- 
rowed $200  from  Hurst,  and  to  secure  the 
money  assigned  tbe  title  bond  to  him;  Hurst 
executing  to  bim  tbe  other  paper  above 
quoted.  Some  time  after  he  needed  $113.12 
more,  which  he  got  from  Hurst;  and  at  tbat 
time  the  figures  "$200.00"  were  erased  from 
both  the  above  writings,  the  figures  "$313.12" 
were  inserted  In  lieu  of  them,  and  tbe  pa- 
peta  were  then  witnessed  by  another  per- 
son. After  this  Hurst  gave  James  Sheffield 
an  order  on  tbe  sheriff  for  $35,  and  from 
time  to  time  let  him  have  other  money,  of 
which  he  kept  an  account  on  a  piece  of  pa- 
per. Thus  things  went  along  until  the  year 
1885.  Hurst's  debt  against  James  Sheffield, 
with  Interest,  then  amounted  to  something 
over  $700.  He  told  Sheffield  be  could  not 
wait  any  longer.  Sheffield  then  proposed  to 
give  up  tbe  land  to  him  in  satisfaction  of 
the  debt.  Hurst  asked  what  be  would  do 
about  bis  father,  who  was  then  living  on  a 
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part  of  the  land.  Sheffield,  said  that  his 
father  would  vacate.  Hurst  agreed  to  take 
the  land  In  Batlsfactlon  of  the  debt.  The 
father  vacated,  and  Hurst  took  possession. 
He  continued  to  hold  possession.  Improving 
the  pioi)ert7  from  time  to  time  as  be  deemed 
best.  In  the  year  1899  W.  P.  Sheffield,  the 
father,  brought  this  suit  against  Hurst  to 
recover  the  land.  The  circuit  court,  upon 
final  hearing,  dismissed  the  petition,  and  he 
appeals. 

W.  P.  Sheffield  testifies  that,  while  he 
made  the  Indorsement  on  the  title  bond,  he 
did  not  deliver  the  title  bond  to  James  Shef- 
field, and  James  says  that  his  mother  gave 
blm  the  title  bond;  but,  however  this  may 
be,  W.  P.  Sheffield  well  knew  that  James 
had  assigned  the  title  bond  to  Hurst,  and 
knew  that  he  had  possession.  By  standing 
by  and  acquiescing  In  the  delivery  of  the 
title  bond,  be  ratified  the  delivery,  If  It  was 
not  made  by  his  authority.  The  clreumstan- 
ces  all  point  to  the  fact  that  the  assign- 
ment was  made  to  James  Sbeflield  so  that 
he  could  borrow  money  upon  it  and  finish 
paying  Chandler,  who  was  pushing  for  bis 
money.  It  is  undoubtedly  true  that,  as  be- 
tween James  Sheffield  and  Hurst,  the  writ- 
ings above  quoted,  if  nothing  more  had  been 
done,  would  have  been  treated  as  a  mort- 
gage; but  they  in  form  constitute  a  condi- 
tional sale,  and  when,  after  10  years,  the 
parties  agreed  to  treat  the  writings  as  a 
conditional  sale,  equity  would  be  slow,  after 
the  lapse  of  14  years,  to  give  either  party 
relief.  In  the  absence  of  some  proof  of  ox>- 
presslon  or  mistake.  But  this  suit  is  not 
brought  by  James  Sheffield.  It  Is  brought 
by  W.  P.  Sheffield,  who  had  assigned  the 
title  bond  absolutely  to  his  son,  and  had 
given  the  son  absolutely  one-half  of  the 
land  and  the  remainder  at  his  death.  James 
Sheffield  has  never  complained,  and  Is  not 
now  complaining.  If  W.  P.  Sheffield  had  any 
right  to  relief  In  1885,  a  question  we  do  not 
determine,  he  cannot  be  relieved  in  equity 
after  his  long  delay  in  bringring  this  suit. 
XJoda  the  admitted  facts  Hurst  had  then  a 
debt  of  something  over  |700  against  James 
Sheffield,  which  was  a  Hen  on  the  land.  If 
the  land  had  not  been  given  up  to  Hurst, 
be  could  have  enforced  his  lien;  and,  if  the 
land  did  not  sell  for  enough. to  pay  the  debt 
and  costs,  he  could  have  looked  to  James 
Sheffield  for  what  was  impaid.  When  he 
took  the  land  he  canceled  his  debt  Sheffield 
was  then  released  from  obligation.  His 
father  concurred  in  the  course  of  the  son, 
vacated  the  land,  and  moved  away.  After 
the  lapse  of  many  years,  when  the  values  of 
real  property  have  changed,  equity  will  not 
aid  him  in  revoking  an  election  he  then 
made,  for  the  reason  that  they  have  enjoy- 
ed the  fruits  of  the  contract,  and  they  can- 
not be  allowed  In  equity  to  sleep  upon  their 
rights  when  values  are  low,  and  assert  them 
when  values  have  risen.  The  whole  doctrine 
tff  treating  a  conditional  sale  as  a  mortgage 


la  the  creature  of  equity,  and  will  not  bo 
applied  when  the  parties  have  unreasonably 
slept  upon  their  rights,  and  to  apply  the  doc- 
trine would  be  to  do  injustice,  not  equity. 

Even  if  It  be  conceded  that  James  Shef- 
field held  the  title  bond  to  the  extent  of  his 
father's  Mfe  interest  in  one-half  of  the  land 
in  trust  for  him  under  the  assignment  made 
to  him  by  his  father,  It  was  incumbent  on 
the  father  to  assert  his  rights  seasonably 
under  the  trust;  and,  after  he  permitted 
James  Sheffield  to  deal  with  Hurst  on  the 
assumption  that  the  title  was  in  him,  he 
cannot  be  permitted  after  so  many  years, 
and  after  the  situation  of  the  parties  has 
changed,  to  assert  the  secret  trust,  although 
it  might  have  been  then  asserted  against  the 
son. 

Judgment  affirmed. 


OIBSON  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Oct  4,  1907.)- 

1.  Rape— Detention— Evidence. 

_  In  a  prosecution  for  detaining  a  female 
against  her  will  with  intent  to  have  carnal 
knowledge  of  her,  circnmstantial  evidence  held 
sufficient  to  snatain  a  conviction,  though  there- 
was  no  proof  of  an  expressed  intent 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Rape,  §  80.] 

2.  Cbiminal  Law  —  Appbai,— Evidence— Re- 
view. 

Where  there  is  any  evidence  of  the  guilt 
of  accused,  whether  it  is  sufficient  to  warrant  a 
conviction  is  a  qnestion  exclusively  for.  the 
jury,  and  cannot  be  determined  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.    IB,   Criminal   Law,   §  3074.] 

Appeal  from  Circuit  Court,  Bourbon  County. 

"Not  to  be  officially  reported." 

Robert  Gibson  was  convicted  of  detaining 
a  female  against  her  will  with  Intent  to  have 
carnal  knowledge  of  her,  and  he  appeals. 
Affirmed. 

Jolm  J.  Williams,  John  M.  Brennan,  and 
Wm.  Grannan,  for  appellant.  N.  B.  Hays, 
Atty.  Gen.,  and  O.  H.  Morris,  for  the  Common- 
wealth. 

O'REAB,  C.  J.  Appellant  was  convicted 
and  sentenced  to  Ave  years'  penal  servitude 
nnder  an  indictment  charging  him  with  un- 
lawfully and  feloniously  detaining  a  female 
against  her  will  with  Intent  to  have  carnal 
knowledge  of  her.  Appellant  Is  a  negro.  He- 
went  to  the  residence  of  the  father  of  the 
three  young  ladies  (white  women)  in  Bourl>on 
county,  and  inquired  if  the  father  was  at 
home.  Being  informed  that  he  was  not  and 
to  return  the  following  morning,  if  it  was 
desired  to  see  him,  appellant  started  toward 
the  young  woman  of  whom  he  had  made  the 
Inquiry,  but  without  expressing  any  intention 
by  words.  Two  sisters  of  the  young  woman 
coming  on  the  scene  at  that  moment,  appel- 
lant retired  from  the  house,  went  to  a  tree 
near  by  in  the  yard,  and  sat  down  for  a 
while.    He  then  returned  to  the  house.    The- 
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young  women,  who  were  alone  at  the  house, 
having  become  alarmed  at  bis  appearance  and 
demennor,  closed  and  fastened  the  doors  and 
windows.  Appellant  tried  to  enter  the  house 
by  endeavoring  to  force  a  number  of  the  doors 
and  windows.  But  he  did  not  get  In.  One 
of  the  young  women  telephoned  to  a  neigh- 
bor's for  help,  while  the  others  kept  the  doors 
and  windows  fastened.  Two  men  came  short- 
ly In  answer  to  the  telephone  message,  and 
found  appellant  trying  to  force  the  front  door 
of  the  building.  On  their  appearance  he  fled, 
but  was  overtaken  and  captured  by  them. 
On  the  way  to  the  Jail  appellant  admitted 
that  his  purpose  was  rape,  murder,  or  rob- 
bery. He  admitted  to  an  Inmate  In  jail  that 
his  purpose  In  trying  to  get  Into  the  bouse 
was  rape.  His  conduct  after  the  arrest  was 
that  of  a  demented  person.  It  continued  so 
up  until  after  the  trial.  Counsel  appointed  to 
defend  him  had  a  writ  of  inquiry  to  issue  as 
to  bis  sanity.  A  jury  Impaneled  to  try  that 
issue  found  him  to  be  of  sound  mind.  He 
was  immediately  put  upon  bis  trial  before 
another  jury  under  the  charge  contained  In 
the  Indictment.  His  principal.  Indeed  only, 
defense,  was  that  of  Insanity  at  the  time  of 
the  alleged  offense. 

It  was  the  contention  of  the  commonwealth 
that  be  was  only  malingering.  A  number  of 
witnesses,  some  of  them  physicians,  testified 
on  each  side  of  the  question.  The  Jury 
found  the  defendant  guilty  under  instructions 
which  fairly  and  fully  submitted  the  ques- 
tion of  bis  guilt,  and  incidentally  of  hia  san- 
ity. The  Instruction  on  insanity  reads  as  fol- 
lows :  "If  the  jury  believe  from  the  evidence 
that  the  defendant,  at  the  time  he  detained 
the  Misses  Ashurst,  if  be  did  detain  them,  or 
either  of  them,  for  the  purpose  and  with 
the  Intention  of  having  carnal  knowledge  hlm- 
aelf,  if  be  had  such  purpose  or  intention, 
with  them  or  either  of  them,  was  of  un- 
sound mind,  so  that  by  reason  of  his  unsound- 
ness of  mind.  If  it  was  unsoimd,  defendant 
did  not  know  right  from  wrong,  or.  If  he 
did  know  right  from  wrong,  yet,  because  of 
the  unsoundness  of  bis  mind,  If  it  was  un- 
sound, he  did  not  have  sufficient  will  power 
to  control  or  govern  his  actions,  they  ought 
to  acquit  him  on  the  ground  of  Insanity,  and 
so  state  In  their  verdict"  What  appears  on 
the  record  to  be  a  preponderance  of  the  evi- 
dence tends  to  show  that  defendant  was  a 
lunatic  at  the  time  of  the  alleged  offense. 
From  this  It  Is  argued  that  the  verdict  is  not 
sustained  by  the  evidence.  The  facts  stated 
show  sufficiently  a  case  of  detention.  The 
purpose  need  not  have  been  expressed,  but, 
If  proved  by  circumstances,  Is  sufficiently 
shown. 

Until  after  July  1,  1854,  there  was  no  ap- 
peal allowed  in  criminal  cases  from  judg- 
ments of  the  circuit  court  They  are  allowed 
now  only  as  to  matters  of  law.  The  trial  of 
criminal  charges  has  been  committed  In  this 
state  to  the  circuit  courts,  where  the  Jury  are 


the  sole  Judges. of  the  facts,  'nils  Is  an  im- 
portant right,  not  only  to  the  accused,  but  to 
the  whole  people.  It  retains  the  power  and 
responsibility  of  administering  the  criminal 
laws  of  the  state  wholly  In  the  hands  of  the 
people,  through  the  Instrumentalities  of  the 
trial  Judges  and  Juries.  Where  there  is  any 
evidence  of  the  guilt  of  the  accused,  it  is  for 
the  Jury  exclusively  to  say  whether  it  is 
sufficient  to  warrant  a  conviction,  and  to 
affix  the  penalty  within  the  terms  prescribed 
by  law.  The  Jury  is  exceptionally  qualified 
to  try  matters  of  this  kind.  The  conduct  and 
appearance  of  the  accused,  as  well  as  that 
of  the  witnesses,  are  valuable  aids  in  deter- 
mining such  questions;  and,  as  they  are  be- 
fore the  jury  in  person,  that  tribunal  lias 
an  advantage  that  this  court  could  not  have 
in  estimating  the  weight  to  be  given  their 
testimony  and  applying  It  to  the  defendant's 
case. 

There*  was  no  error  of  law  at  the  trial. 
The  circuit  court  safeguarded  the  rights  of 
the  accused  at  every  step.  Abie  counsel  were 
assigned  to  defend  him,  who  appear  to  have 
been  diligent  In  the  discharge  of  their  duty. 

The  Judgment  must  be  affirmed. 


METERS  T.  DUNN. 
(Court  of  Appeals  of  Kentucky.    Oct  2,  1907.) 

1.  ABREST— WrmouT  Wabbant  —  Offbnsu 

COMUITTED    IN    PbBSENCK    OF   OmCKB. 

One  using  abusive  language  toward  a  con- 
stable and  interfering  with  the  performance  of 
his  duties  commits  in  the  presence  of  the  con- 
stable  offenses  authorizing  the  constable  to  ar- 
rest without  warrant 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  4,  Arrest,  SS  162,  153.] 

2.  Sams— Custody  or  Pbisoneb. 

It  is  not  illegal  for  a  constable,  arrestins 
one  without  a  warrant  and  taking  him  before 
a  magistrate,  to  place  him  in  the  custody  of 
the  magistrate  pending  the  disposition  of  the 
case,  either  by  immediate  trial  or  the  fixing  of 
a  date  therefor. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  4,  Arrest,  H  171,  17Z] 

8.  Same. 

Where  a  prisoner,  arrested  without  war- 
rant, is  placed  by  the  officer  in  the  custody  of 
the  magistrate  until  he  can  dispose  of  the  case, 
either  by  trial  or  the  fixing  of  a  date  therefor, 
and  attempts  to  leave  the  office  of  the  magis- 
trate, he  may  use  reasonable  means  to  prevent 
her  leaving  bis  custody. 
4.  Appeal— Vekdict — Conoi.ubivenb8B. 

A  verdict  on  confficting  evidence  is  con- 
clusive on  appeal. 

[Ed.  Note.— For  cases  in  pohit  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  |§  3935-8937.] 

6.  Abbest— Disposition  or  Pbisoneb— Stat- 
utes—Constbootion. 

The  word  "forthwith,"  in  Cr.  Code  Prac 
K  48,  50,  requiring  a  magistrate  before  wliom 
one  IS  cnarged  with  an  offense  to  proceed 
"forthwith"  to  an  examination  or  trial,  means 
reasonable  time,  determined  by  the  facts  of  the 
case,  and  a  prisoner  brought  before  a  OMgis- 
trate  and  detained  about  an  hour  is  not  unrea- 
sonably restrained,  where  during  that  time  Bh» 
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refused  to  aabmit  to  the  magistrate's  custody 
and  by  her  conduct  contributed  to  the  delay  by 
obatmctiiiK  him  in  taking  proper  action. 

Appeal  from  Circoit  Court,  Kenton  County, 
Law  and  Equity. 

"To  be  officially  reported." 

Action  by  BJnuna  Meyers  against  Thomas 
Dunn.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Helm  Woodward  and  B.  F.  Oraziani,  for 
appellant.    Wm.  A.  Byrne,  fOr  appellee. 

SElTIiB,  J.  Appellant  sued  appellee  in 
the  court  below  for  the  unlawful  arrest  of 
and  an  assault  and  battery  upon  her  person, 
alleged  to  bare  been  illegally  committed  by 
appellee,  for  which  she  claimed  $5,000  dam- 
ages. Appellee  answered,  denying  both  the 
arrest  and  assault  and  battery,  and  alleging 
In  substance  that  one  W.  P.  McLraughlln,  a 
constable  of  Kenton  county,  having  arrested 
appellant  for  using  in  bis  presence  and  to 
bim  abusive  and  ttireatening  language  and  in- 
terfering with  him  while  acting  as  an  officer 
in  the  performance  of  his  duties,  took  her 
betore  appellee,  a  dTily  elected  and  acting  Jus- 
tice of  the  peace  in  and  for  Kenton  county, 
and  temporarily  left  her  in  his  custody  for 
disposition  of  the  charge  against  her;  that 
before  any  disposition  of  her  case  had  been 
or  could  be  made,  and  before  a  bond  was 
given  by  her  or  could  be  arranged  for,  she 
attempted  to  leave  appellee's  office  and  cus- 
tody, whereupon  appellee,  to  prevent  her 
from  doing  so,  gently  interposed,  using  no 
violence,  and  no  more  force  than  was  neces- 
sary for  the  purpose  of  detaining  'appellant 
antil  be  could  determine  what  disposition  to 
make  of  the  charge  preferred  against  her. 
The  affirmative  matter  of  the  answer  was  de- 
nied by  reply,  thereby  completing  the  issues. 
Tbe  trial  resulted  in  a  verdict  and  judgment  in 
favor  of  appellee,  followed  by  a  motion  on 
appellant's  part  for  a  new  trial,  which  was 
OYermled. 

It  appears  from  the  record  that  a  furniture 
dealer  caused  to  be  issued  and  placed  in  the 
hands  of  McLaughlin,  constable,  an  order  of 
delivery  for  certain  articles  of  furniture  in 
tbe  possession  of  Mns.  Randall,  a  daughter 
of  appellant  When  the  constable  appeared 
at  appellant's  home,  where  tbe  furniture  was 
stored,  appellant  and  Mrs.  Randall,  both  of 
whom  were  present,  applied  abusive  and 
threatening  language  to  tbe  officer,  attempted 
to  prevent  him  from  executing  the  process 
in  hifl  bands,  and  would  not  permit  him  to 
remove  the  furniture.  Whereupon  he  arrest- 
ed botb  of  them  for  their  use  of  the  abusive 
and  tbreatenlng  language  and  for  interfering 
with  tbe  performance  of  bis  official  duties, 
and  Immediately  carried  them  to  appellee, 
that  the  latter  as  a  justice  of  the  peace  might 
try  or  otherwise  dispose  of  the  charges 
against  tbem.  If  appellant  and  her  daugh- 
ter were  guilty  of  either  of  the  oftenses 
charged,  and  it  does  not  seem  to  be  denied 
that  tbey  were  guilty  of  both,  the  fact  that 
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they  were  committed  In  bis  presence  (luthoriz-* 
ed  their  arrest  by  the  constable  without  a  war- 
rant, and  after  the  arrest  it  was  his  duty  to 
take  them  at  once,  as  was  done,  before  ap- 
pellant, or  some  judicial  officer  of  like  pow- 
ers, for  trial,  or  to  enable  them  to  give  bond 
for  their  appearance  and  to  answer  the  charge 
against  them  at  such  time  as  the  magistrate 
might  set  for  their  trial.  Upon  arriving  at 
appellee's  office  with  the  prisoners,  the  con- 
stable, being,  as  shown  by  the  evidence,  com- 
pelled to  immediately  return  to  appellant's 
home  for  the  purpose  of  executing  the  order 
of  delivery  by  taking  possession  of  the  prop- 
erty therein  described,  left  them  in  the  cus- 
tody of  appellee  until  he  could  make  some 
disposition  of  the  cases,  either  by  immediate 
trial  or  the  fixing  of  a  date  therefor,  and 
affording  them  opportunity  to  give  bond  for 
their  appearance  at  the  time  fixed  for  such 
trial.  Tbe  act  of  the  constable  in  placing  the 
prisoners  in  appellee's  custody  for  the  pur- 
pose indicated  was  not  illegal,  nor  did  appel- 
lee, in  taking  them  into  custody,  act  without 
authority ;  and  if,  while  In  his  custody,  appel- 
lant, in  disobedience  of  appellee's  commands, 
attempted  to  effect  her  release  by  trying  to 
leave  bis  office  and  break  away  from  his 
custody  before  be  could  reasonably  determine 
what  disposition  to  make  of  the  case,  either 
by  then  trying  her  or  setting  it  for  trial  at  a 
subsequent  convenient  and  reasonable  time, 
and  in  tbe  latter  event  require  of  her  a  bond 
to  answer  the  charge  preferred  at  such  time, 
then  appellee  bad  the  right,  by  the  use  of  rea- 
sonable means  and  without  unnecessary  forces 
to  prevent  her  from  leaving  his  office  and 
custody. 

The  evidence  is  conflicting  as  to  what  occur- 
red when  appellant  and  her  daughter  attempt- 
ed to  leave  appellee's  office.  The  testimony  of 
mother  and  daughter  conduced  to  prove  that, 
when  they  started  from  the  office,  appellee 
got  between  them  and  the  door,  forcibly  took 
hold  of  them,  and  violently  and  repeatedly 
threw  them  back  and  against  the  walls  of  the 
office,  by  which  appellant  was  frightened  and 
injured.  The  testimony  of  appellee  and  one 
other  witness  was,  however,  to  the  effect 
that  no  such  force  was  used  by  appellee,  and 
that  the  only  thing  he  did  was  to  get  between 
the  women  and  the  door,  when  they  started  to 
leave  the  office,  and  that  while  in  that  position 
be  once  gently  placed  a  detaining  hand  upon 
appellant's  shoulder  to  Indicate  fo  her  that 
she  would  not  be  allowed  to  leave  tbe  office. 
It  further  appears  from  the  evidence  that, 
upon  the  return  of  the  constable  to  appellee's 
office,  appellant  and  her  daughter  were  per- 
mitted to  depart  upon  their  own  recognizance, 
and  that  neither  of  them  was  ever  brought 
to  trial.  It  is  not  our  province  to  pass  upon 
the  facts  of  the  case,  as  to  do  so  would  be 
to  invade  the  domain  of  the  jury.  Having 
weighed  the  evidence,  the  jury  by  their  ver- 
dict declared  their  belief  in  appellee's  vei^ 
slon  of  the  matters  litigated.  Accepting  the 
truth  of  tbe  verdict,  we  must  conclude  that 


Digitized  by 


Google 


354 


104  SOUTHWESTERN  BBPORTBH. 


(Ky. 


,  appellant's  detention  of  appellee  was  not 
Illegal,  dnd  also  that  appellee  was  not  guilty 
Of  the  assault  or  battery  complained  of. 

It  is,  however,  strongly  Insisted  for  appel- 
lant that,  though  it  be  conceded  appellee  as 
a  Judicial  officer  had  the  right  to  receive  ap- 
I>ellant  as  a  prisoner  from  the  constable,  be- 
cause at  the  offense  diarged  against  her  by 
that  officer,  she  was,  nevertheless,  under  the 
Criminal  Code,  entitled  to  an  Immediate  or 
"forthwith"  trial  or  other  proper  disposition 
of  her  case,  and  that  It  appears  from  the  evi- 
dence that  she  was  unreasonably  restrained 
of  her  liberty  and  was  not  forthwith  tried. 
In  view  of  the  facts  appearing  in  the  record, 
we  do  not  think  this  complaint  well  found- 
ed. According  to  appellant's  own  statement 
she  was  detained  by  appellee  from  9  o'clock 
a.  m.  to  12  o'clock  noon;  but  no  other  wit- 
ness supports  her.  The  other  witnesses  agree 
that  the  time  of  her  detention  did  not  ex- 
ceed an  hour,  and  It  appears  that  during  the 
whole  of  that  time  she  was  refusing  to  sub- 
mit to  appellee,  and  by  her  angry  manner 
and  language  contributing  to  the  delay,  there- 
by obstructing  him  in  taking  such  action  .as 
might  have  resulted  in  her  earlier  discharge 
from  custody.  While  it  is  true  that  sections 
48  and  50,  Cr.  Code  Prac,  provide  that  an 
offense  charged  against  one  brought  before 
a  magistrate  shall  be  forthwith  examined  In- 
to by  that  officer,  the  word  "forthwith"  Is 
not  necessarily  construed  as  meaning  imme- 
diate. The  construction  given  generally  by 
the  courts  to  the  words  "Immediately"  and 
"forthwith,"  whether  occurring  in  contracts 
or  statutes,  is  that  the  act  referred  to  should 
be  performed  within  such  convenient  time  as 
is  reasonably  requisite,  and  what  is  a  rea- 
sonable time  is  to  be  determined  by  the  facts 
of  the  particular  case  in  hand.  Lincoln  t. 
Field,  54  Ark.  471,  16  S.  W.  288;  Pennsyl- 
vania R.  R.  Co.  V.  Reichert,  58  Md.  261; 
Pittsburgh,  V.  &  C.  Ry.  Co.  v.  Commonwealth, 
101  Pa.  192;  Martin  v.  Plfer,  96  Ind.  245; 
Kent  v.  Miles,  65  Vt.  582,  27  Atl.  194.  As 
said  in  Pepper  v.  Mayes,  etc.,  81  Ky.  678: 
"But  the  authority  to  arrest,  to  try,  and  to 
require  bond  necessarily  implies  that  the  ac- 
cused may  be  restrained  of-his  liherty,  with- 
in a  reasonable  limit,  pending  or  preparatory 
to  such  examination.  The  law  does  not  re- 
quire a  Judicial  officer  to  bold  bis  court  at 
all  hours  of  the  night  and  day,  nor  does  It 
require  that  be  should  do  violence  to  bis  con- 
science by  holding  an  examining  court  on  the 
Sabbath,  although  the  proceeding  of  an  ex- 
amining court  held  on  that  day  may  be  valid. 
Nor  does  the  law  require  or  permit  such  an 
officer  to  try  one  who  is  temporarily  incapac- 
itated by  drink  to  attend  to  or  understand 
the  charge  preferred  against  him.  The  sit- 
uation was  this :  The  hour,  11 :30  p.  m. 
Saturday.  Appellant  brought  before  the  Jus- 
tice of  the  peace  on  a  warrant  sworn  out  by 
the  affidavit  of  appellant's  son.  In  which  the 
son  makes  oath  that  appellant  had  threaten- 
ed to  take  his  life,  and  that  it  will  be  endan- 


gered so  long  as  appellant  Is  not  restrain- 
ed In  his  liberty.  Appellant  is  crazed  with 
drink  and  manifests  his  dangerous  character 
in  the  presence  of  the  court  by  cursing  an 
officer.  What,  then,  was  the  Justice  to  do? 
It  was  manifestly  too  late  to  try  the  accus- 
ed before  midnight  If  he  had  been  in  condi- 
tion, and  the  law  does  not  compel  the  Justice 
to  hold  his  court  on  the  Sabbath.  Certainly 
the  Justice  would  not  have  been  Justified  In 
turning  appellant  loose  upon  the  community, 
with  the  probability,  as  shown  hy  the  affida- 
vit, that  he  would  take  the  life  of  bis  smi 
before,  morning."  In  view  of  the  authorities 
supra  and  the  facts  of  the  case  at  bar,  we 
are  not  Inclined  to  disagree  with  the  finding 
of  the  Jury  that  appellant  was  not  unreason- 
ably restrained  of  her  liberty  by  appellee. 

Without  noticing  in  detail  appellant's  ob- 
jections to  the  trial  court's  ruling  in  admit- 
ting and  rejecting  testimony.  It  is  sufficient 
to  say  that  no  prejudicial  error  in  respect 
thereto  appears  to  have  been  committed  by 
the  court  The  same  may  also  be  said  as  to 
the  Instructions;  for,  on  the  whole,  th^ 
did  not  withhold  from  the  Jury  any  essential 
aspect  of  the  law  applicable  to  the  casew 

Judgment  affirmed. 


SliUSHBR  et  al.  v.  PBNNINGTON. 
(Court  of  Appeals  of  Kentucky.    Oct.  4,  1907.) 

1.  Tbbspass  to  Tbt  Titub— TnxK  to  Suppobt 

Action— SuFFiciBNOY. 

Where,  in  trespass  to  try  title,  plaintiff 
relied  on  a  patent,  and  there  was  no  evidence 
of  actual  possession  by  either  party,  plaintiff 
could  only  recover  on  the  sufficiencv  of  his  own 
title,  and  defendant,  by  showing  tnat  the  land 
was  covered  by  a  superior  title,  whether  held 
by  himself  or  others,  was  entitled  to  a  verdict. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trespass  to  Try  Title,  §  6.] 

2.  New  Tbiai/— V«BnicT  Oohtsaby  to  Hvi- 

DKNCB, 

Where  the  Jury,  In  disregard  of  the  evi- 
dence, which  entitled  defendant  to  a  verdict, 
found  for  plaintiff,  the  court  should  grant  a  new 
trial  on  the  ground  that  the  verdict  was  against 
the  evidence. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  {{  142,  143.] 

3.  Appbai/— Rkcobd — Biix  of  Evidence. 

The  bill  of  evidence  was  made  by  the  coartf* 
stenographer,  and  contained  the  statement  over 
his  official  signature  that  it  embraced  all  the  evi- 
dence. The  statement,  together  witli  the  bill  as 
a  whole,  received  the  approval  of  the  trial 
Jndge  over  his  signature,  ana  was  by  him  ordered 
to  be  filed.  Held,  that  the  bill  of  evidence  was 
a  part  of  the  record  on  api>eal. 

Appeal  from  Circuit  Court,  Leslie  County.. 

"Not  to  be  officially  rqmrted." 

Action  by  -Timothy  Pennington  against 
William  Slnsher  and  others.  From  a  Jadg- 
ment  for  plaintiff,  defendants  appeaL  Re- 
versed, and  remanded  for  new  trial. 

Wootton  &  Morgan,  for  appellants.  Oleon 
K.  Calvert,  for  appellee. 

SETTLE,  J.  Appellee  recovCTed  a  verdlclr 
and  Judgment  against  appellants  in  the  court: 
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below  for  damages  resulting  from  the  catting 
by  the  latter  of  timber  on  land  of  which  he 
claimed  to  'be  the  owner.  The  action  was 
one  of  trespass  to  try  title.  Appellants  were 
refused  a  new  trial,  and  now  ask  of  this 
court  a  reversal  of  the  judgment 

As  amended,  the  petition  confined  the  al- 
leged trespass  to  a  15-acre  tract  of  land  upon 
which  appellee  obtained  a  patent  February 
18,  18S1.  The  answer  of  appellants  admit- 
ted the  cutting  of  timber  on  the  50-acre  pat- 
ent, but  denied  that  appellee  obtained  any 
title  to  the  land  by  the  patent,  or  that  he 
was  the  owner  thereof,  and  averred  their 
ownership  of  and  right  to  cut  the  timber  In 
question,  and,  further,  that  the  land  upon 
which  It  was  cut  was  covered  by  three  other 
patents  of  older  date  than  that  of  appellee, 
viz.,  one  for  100  acres  Issued  by  the  common- 
wealth to  John  Brown,  November  13,  1805, 
and  twt),  of  200  acres  each,  to  W.  H.  De 
Oroat,  March  19,  1870.  The  evidence  found 
in  the  record  tends  to  show  that  the  land  in 
controversy  is  embraced  by  the  Brown  pat- 
ent, and  proves  beyond  question  that  it  is 
covered  by  the  De  Groat  patents;  the  latter 
fact  being  practically  admitted  by  appellee's 
witnesses.  The  comers  and  lines  of  the  De 
Groat  surveys  -were  well  established  by  ap- 
pellants' witnesses,  some  of  whom  are  sur- 
veyors and  have  run  the  lines  of  these  pat- 
ents, or  seen  them  run,  and  Tvere  able  to 
Identify  several  of  the  objects  called  for, 
especially  the  two  pines,  constituting  the  be- 
ginning comer  of  one  of  the  De  Groat  pat- 
ents, and  five  chestnuts,  the  beginning  of  the 
other;  all  being,  as  they  testified,  marked 
and  -well-known  comers.  Thomas  Brown  tes- 
tified that  he  cut  into  one  of  the  chestnut 
trees,  and  obtained  from  it  the  numt>er  of 
the  patent  of  which  it  is  a  corner,  and  near- 
ly all  of  appellants'  numerous  witnesses  tes- 
tified that  the  marks  found  on  the  tfees  re- 
ferred to  corresponded  in  age  with  the  pat- 
ents. .  Some  of  these  objects  were  also  Ideu- 
tlfled  by  appellee's  witnesses,  and  none  of 
tbem  undertook  to  deny  that  they  marked 
the  boundaries  of  the  De  Groat  patents. 

There  was  no  contrariety  of  testimony  as 
bo  the  fact  that  the  60-acre  survey  claimed 
by  appellee  Is  completely  covered  by  the  De 
Groat  patents,  If  their  boundaries  are  as 
claimed  by  appellants,  or  as  to  the  further 
fact  that  the  cutting  of  timber  complained  of 
by  appellee  was  done  by  appellants  within 
the  boundary  of  one  or  both  of  these  patents. 
The  evidence  failed  to  show  actual  posses- 
sion of  the  land  from  which  the  timber  was 
cut  by  either  party,  and  as  the  De  Groat  pat- 
ents are  undoubtedly  of  older  date  than  ap- 
pellee's patent,  and  his  is  covered  by  them, 
the  verdict  of  the  jury  should  have  been  for 
appellants  In  other  words,  as  upon  the  is- 
sues made  by  the  pleadings  appellee  could 
only  recover  npon  the  sufBciency  of  his  own 
title,'  appellants,  by  showing  that  the  land 
in  controversy  was  covered  by  an  older  and 
superior  title  to  that  of  appellee,  whether 


held  by  themselves  or  others,  were  entitled 
to  a  verdict  at  the  hands  of  the  Jury.  We 
are  unable  to  understand  how,  upon  the 
proof  appearing  in  the  record,  the  Jury  could 
have  found  for  appellee.  The  only  reason 
that  can  be  suggested  for  their  doing  so  Is 
that  they  acted  through  passion  or  prejudice, 
or  at  any  rate  in  utter  disregard  of  the  evi- 
dence, which  clearly  entitled  appellants  to  a 
verdict,  and  the  court  should  have  peremp- 
torily instructed  the  Jury  to  so  find.  As  this 
was  not  done  by  the  circuit  court,  appellants 
should  have  been  granted  a  new  trial  upon 
the  ground  urged  by  them,  viz.,  that  the 
verdict  was  flagrantly  against  the  evidence. 

We  cannot  agree  with  counsel  for  appel- 
lee that  the  bill  of  evidence  should  be  disre- 
garded or  stricken  from  the  record.  It  was 
made  up  by  the  court's  stenographer  with 
manifest  neatness  and  accuracy,  and  con- 
tains the  statement,  over  his  official  signa- 
ture, that  it  embraces  all  the  evidence  in- 
troduced by  both  appellee  and  appellants  on 
the  trial  in  the  court  below.  This  statement, 
together  with  the  bill  as  a  whole,  received 
the  approval  of  the  trial  Judge  over  his  sig- 
nature and  was  by  him  ordered  to  be  filed. 
It  was,  therefore,  properly  made  a  part  of 
the  record  for  the  purposes  of  the  appeal, 
and  we  have  so  accepted  it 

For  the  reason  indicated,  the  Judgment  is 
reversed,  and  cause  remanded  for  a  new 
trial  consistent  with  the  opinion. 


COMMONWEAI/TH    LIFE    INS.    00.   T. 
DIXON. 

(Court  of  Appeals  of  Kentucky.    Oct.  4,  1907.) 

1.  INSTTBANC*  —  IiiPi!  PoLioT  —  Actios  on  — 
Sufficiency  or  Evidence. 

In  an   action   on  a  life  insurance   policy, 
evidence  held  to  sustain  a  judgment  for  plaintiff. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  S§  170T-1728.] 

2.  Appeal  —  Review  —  Cbedibimtt  or  Wit- 
nesses. 

Where  the  question  is  simply  one  of  credi- 
bility of  witnesses,  the  appellate  court  will  not 
interfere  witti  the  verdict  merely  because  the 
jury  did  not  accept  the  conclusion  of  experts. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  1|  3901,  3902.] 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

"Not  to  be  officially  reported." 

Action  by  Florence  Dixon  against  the  Com- 
monwealth Life  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Gregory  &  McHenry,  tor  appellant  Earl 
&  Hubbard,  tor  appellee. 

HOBSON,  J.  On  May  4,  1906,  Lulu  Dlzon 
applied  for  Insurance  on  her  life  In  the  sum 
of  $300  for  the  benefit  of  her  mother,  Flor- 
ence Dixon,  In  the  Commonwealth  Life  Insure 
ance  Company.  She  was  examined  by  the 
medical  examiner  of  the  company.  Her  med- 
ical examination  was  satisfactory.    The  ap- 
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plication  was  accepted,  and  the  policy  was  Is- 
sued on  May  21,  1906.  Thereafter,  on  July 
14,  1906,  Lulu  Dlzon  died.  The  company  de- 
clined to  pay  the  amount  of  the  policy,  and 
this  suit  was  instituted  by  Florence  Dixon 
against  the  company  to  recover  It  The  jury 
to  whom  the  case  was  submitted  found  In 
favor  of  the  plaintiff,  and,  judgment  having 
been  entered  upon  the  verdict,  the  company 
appeals. 

The  Instructions  which  the  court  gave  the 
Jury  are  not  brought  up  or  complained  of. 
There  is  no  complaint  of  any  ruling  of  the 
court  In  the  admission  or  rejection  of  evi- 
dence. The  only  ground  of  complaint  is  that 
the  verdict  Is  palpably  against  the  evidence. 
The  defense  of  the  company  was,  In  effect, 
that  the  policy  was  obtained  by  fraud.  In 
support  of  this  defense,  it  showed  that  Lulu 
Dixon  worked  In  a  candy  store  previous  to 
the  year  1906 ;  that  she  lost  a  great  deal  of 
time  from  Ul  health ;  that  she  had  a  horrid 
cough ;  that  she  could  hardly  speak  above  a 
whisper;  that  after  she  had  been  away  for 
some  months  she  came  back  and  worked  one 
day  In  April,  1906,  at  the  request  of  the 
proprietor,  as  It  was  Easter,,  and  they  were 
especially  pressed;  and  that  her  health  was 
then  such  she  could  not  work  any  longer. 
The  medical  examiner  testified  that  he  bad 
never  seen  the  person  whom  he  examined  be- 
fore; that  the  person  whom  he  examined 
wns  a  healthy  person,  having  none  of  the 
symptoms  referred  to.  There  was  a  younger 
sister,  Mamie,  who  was  about  the  same  size 
as  Lulu  and  healthy.  The  company  intro- 
duced In  evidence  some  admittedly  genuine 
signatures  of  Lulu  Dixon,  and  It  was  proved 
by  a  numbo:  of  experts  that  the  same  person 
who  signed  the  medical  examination  did  not 
make  the  signatures  admitted  to  be  genuine. 
On  the  other  hand,  the  plaintiff  proved  by 
two  witnesses  that  Lulu  Dixon  was  the  per- 
son who  was  examined,  and  proved  by  these 
witnesses  and  a  number  of  the  neighbors 
that  she  was  in  good  health,  and  that  there 
bad  been  no  trouble  with  her  health  up  to 
that  time.  They  also  proved  by  the  physi- 
cian who  attended  her  In  her  last  illness  that 
he  was  called  to  see  her  about  the  middle  of 
June ;  that  she  then  had  malarial  fever,  but 
was  In  fairly  good  flesh,  and  she  died  about 
a  month  later  from  heart  failure;  that  be  eX' 
amlned  her;  that  he  found  no  trouble  with 
her  lungs;  and  that  her  death  was  due  to 
malarial  fever. 

While  there  Is  great  force  In  the  testimony 
that  the  same  person  who  made  the  admit- 
tedly genuine  signatures  did  not  make  the 
signature  to  the  medical  examination.  In  view 
of  the  fact  that  the  evidence  as  to  the  health 
of  the  young  lady  is  so  conflicting,  and  that 
two  persons  testify  positively  that  she  was 
the  person  who  was  examined,  we  cannot  say 
that  the  verdict  is  so  against  the  evidence  as 
to  warrant  us  In  disturbing  It  If  the  wit- 
nesses who  testified  for  the  plaintiff  os  to 
the  condition  of  her  health  are  to  be  believ- 


ed, there  was  no  reason  for  any  other  person 
to  be  substituted  for  her,  and  the  witnesses 
testifying  that  she  was  In  good  health  are 
not  a  few  of  them  ber  neigblwrs  and  ac- 
quaintances who  knew  her  well  and  could 
not  well  be  mistaken  as  to  the  facts'  they 
state.  The  jury  saw  and  beard  the  witness- 
es; and,  where  it  Is  simply  a  question  of 
credibility,  this  court  will  not  interfere  with 
the  verdict  of  the  jury  simply  because  the 
jury  did  not  accept  the  conclusion  of  the  ex- 
perts. The  same  person  at  different  times 
may  write  very  differently,  and  to  determine 
a  question  of  this  sort  the  law  has  devised 
no  better  means  than  12  men  from  tbe  aver- 
age of  the  community,  who  put  together  their 
common  experience. 
Judgment  afilrmed. 


CUMBERLAND    TELEPHONE    «c    TELE- 
GRAPH CO.  V.  GRAVES'  AD>rX  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  8,  1907.) 

1.  Masteb  and  Sebvant— Death  of  Employ* 
— MAsrm's  Neguoencb. 

Defendant  was  negligent  in  directing  an 
employs  to  tie  an  electric  light  wire  to  an  im- 
proper insulator  with  a  piece  of  common  iron 
wire,  where  the  whole  danger  might  have  been 
averted  by  having  the  current  cut  off  from  the 
light  wire. 

2.  Saue — Sufficiency  of  Foreman's  Obdeb. 

Where  decedent's  foreman,  standing  near  a 
telephone  pole  upon  which  decedent  waa  work- 
ing, said  that  some  one  must  tie  an  electric 
light  wire  to  an  insulator  on  the  pole,  and  no 
one  was  then  near  the  wire  but  decedent,  and 
the  foreman  saw  decedent  understood  the  words 
as  directed  to  him,  the  foreman's  acquiescence 
in  decedent's  action  was  equivalent  to  a  prior 
command. 

3.  Saue  —  AssuKFTiOR   of  Bisk  — Qubstioii 

FOB    JUBY. 

In  an  action  against  a  telephone  company 
for  the  death  of  an  employe,  who  was  directed 
to  tie  an  electric  light  wire  to  an  insolator,  held, 
under  .the  evidence,  a  question  for  the  jury 
whether  he  assumed  the  risk. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  SS  106S-10SS.] 

4.  Saue— Risks  Assumed. 

A  servant  assumes  the  risk  ordinarily  in- 
cidental to  his  work  conducted  with  ordinary 
care,  but  does  not  assume  risiis  due  to  the  mas- 
ter's negligence,  of  which  he  has  no  knowledge, 
and  which  are  not  so  obvious  that  by  ordinary 
care  in  the  discbarge  of  his  duties  he  should 
know  them. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  §$  550,  610-624.] 

6.  Same— Duty  to  Provide  Safe  P1.AOB  to 

WoBK  AND  Safe  Appliances. 

A  servant,  in  performing  his  duties,  where 
inspection  is  not  in  the  line  of  his  duty,  may 
assume  the  place  and  appliances  are  reasonably 
safe,  unless  he  knows,  or,  using  ordinary  care, 
should  know,  the  danger;  and,  where  a  foreman 
of  telephone  linemen  directed  the  tying  of  an 
electric  light  wire  to  an  insulator,  an  emplo^ft 
could  assume  the  foreman  would  not  direct  him 
to  do  anything  which  would  endanger  his  life, 
unless  he  knew  the  contrary, 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  J  647.] 

6.  Same— Burden   of  Proof. 

In  an  action  for  the  negligent  death  of  an 
employe,  it  was  unnecessary  that  plaintiff  sho'w 
that  intestate  did  not  know  dC  the  danger  cau»- 
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Ing  his  death ;  the  bniden  being  upon  defendant 
to  show  aasumption  of  risk  or  contributory  neg^ 
licence. 

[EkI.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  81.  Master  and  Servant,  H  907,  90S.] 
7.  Appkai/— Rbtucw— Habklesb    Ebbok— Bti- 

DBNCK. 

In  an  action  for  the  death  of  a  telephone 
lineman  while  handling  an  electric  light  wire, 
it  was  not  error  to  reject  testimony  of  a  wit- 
ness, who  went  ap  the  pole  some  days  after  the 
injury,  that  there  was  nothing  to  prevent  one 
from  seeing  the  insulation  was  off  the  wire,  or 

firevent  him  from  perceiving  the  danger  of  hand- 
ing it;  the  witness  being  permitted  to  state 
all  the  facts,  and  the  jury  having  before  them 
the  situation  of  the  surroundings. 

Appeal  from  Circuit  Court,  Daviess  Cotmty. 

*^ot  to  be  officially  reported." 

Action  tor  negligent  death  by  Norwood 
Qarves'  administratrix  and  others  against 
the  Cumberland  Telephone  A  Telegraph  Com- 
pany and  another.  From  a  judgment  tor 
plalntiffB,  defendant  company  appeals.  Af- 
firmed. 

Sweeney,  KHls  &  Sweeney,  O.  M.  Finn,  and 
Little  &  Slack,  for  appellant  La  Vega  Cle- 
ments and  Ben  D.  RIngo,  for  appellees. 

HOBSON,  J.  Norwood  Graves  was  a  line- 
naan  In  the  service  of  the  Cumberland  Tele- 
phone &  Telegraph  Company,  working  under 
a  foreman  by  the  name  of  Schmuek.  On 
March  30,  1906,  Schmuck,  with  his  crew  of 
hands,  went  out  to  push  back  into  a  perpen- 
dicular position  a  pole  on  the  line  of  the  com- 
pany which  had  leaned  over  from  a  heavy 
sleet  The  pole  carried  a  large  number  of 
wires,  and  two  wires  ran  from  the  pole  to  an 
Instrument  in  a  residence  on  the  west  side 
of  the  street,  toward  whlcb  the  pole  was  lean- 
ing. The  pole  was  about  45  feet  high.  The 
telephone  wires  were  up  near  the  top;  and 
down  about  30  feet  from  the  ground  there  ran 
a  wire  of  the  Owensboro  electric  light  plant, 
which  carried  a  heavy  voltage  of  electricity. 
This  wire  was  east  of  the  pole,  and  not  far 
from  it  When  they  bad  dug  the  earth  out 
aroond  the  foot  of  the  pole  and  attempted  to 
push  It  back  to  a  vertical  position,  it  was 
found  that  the  two  wires  running  across  the 
street  to  the  instrument  in  the  residence  held 
It  Schmuck  then  ordered  Graves  to  go  up 
into  the  top  of  the  pole  and  cut  those  wires 
and  splice  tbem,  so  that  they  could  push  the 
pole  back.  Graves  did  this,  and  they  then 
poshed  the  pole  back  to  a  vertical  position. 
When  the  pole  was  pushed  back,  it  came  in 
contact  with  the  electric  light  wire.  It  was 
raining,  the  pole  was  wet,  the  electric  light 
wire  was  wet,  and  the  proof  Is  that  the  In- 
sulation on  such  a  wire,  when  thoroughly 
saturated.  If  it  comes  in  contact  with  another 
wet  object,  will  not  insulate.  At  any  rate, 
whoi  the  wet  imle  came  In  contact  with  the 
wet  wire,  the  pole  began  to  smoke,  and  they 
let  the  pole  away  from  the  wire;  SchmnCk 
saying,  "We  will  have  to  put  an  insulator  on 
that  pole,  to  get  that  electric  light  wire 
away."    Schmuck  then  sent  one  of  the  men  to 


his  wagon  to  get  a  bracket  and  an  Insulator. 
They  had  none  in  the  wagon.  Finally  he  got 
a  bracket  from  another  pole,  and,  not  being 
able  to  find  the  proper  insulator,  they  got  a 
smaller  insulator,  made  for  a  smaller  wire, 
and  put  it  on  the  bracket,  which  they  nailed 
to  the  pole.  It  then  became  necessary  to  tie 
the  electric  light  wire  to  the  insulator. 
Schmuck  sent  one  of  the  men  to  the  wagon  to 
get  a  piece  of  Insulated  wire  for  this  purpose. 
Tliere  was  none  in  the  wagon,  and  they  could 
not  get  any  Insulated  wire  at  hand.  Finally 
Schmuck  cut  off  a  piece  of  small  iron  wire, 
which  was  wholly  without  insulation,  and 
gave  it  to  a  man  named  Martin  to  tie  the 
electric  light  wire  to  the  insulator.  The  proof 
is  conflicting  as  to  what  occurred  at  this 
point  The  evidence  of  the  plaintiff  is  that 
Martin  took  the  Iron  wire  and  brought  it 
around,  leaving  the  ends  sticking  up,  and 
started  down  the  pole;  that  Schmuck  asked 
him  what  was  the  matter,  and  that  Martin 
then  said,  "I  cannot  tie  that  wire;  I  am  too 
nervous;"  that  Martin  had  received  a  shock 
some  time  before,  and  was  not  well;  that 
Schmuck  then  said,  "We  cannot  leave  it  in 
that  condition ;  we  have  got  to  tie  that  wire 
in  some  way."  Schmuck  then  had  one  of  the 
men  get  some  tape  from  the  wagon.  He  tore 
off  some  of  It,  and  threw  it  up  to  Martin, 
and  told  him  to  put  it  on  his  pliers.  Martin 
took  the  tape,  but  It  would  not  stick  to  the 
pliers;  and  be  then  said,  "Graves'  pliers  are 
well  insulated."  Sciimuck  said,  "It  will  have 
to  be  tied  in  some  way."  At  this  point 
Graves  was  coming  down  the  pole,  and  was 
near  Martin,  and  went  to  tie  the  wire.  He 
fixed  one  end  of  it,  and  when  he  attempted  to 
fix  the  other  end  he  said,  "It  has  got  me," 
and  before  they  could  get  to  him  he  was  dead. 
On  the  other  hand,  the  proof  for  the  com- 
pany is  that  Schmuck  said  nothing  after  Mar- 
tin said  he  could  not  tie  the  wire;  that  Mar- 
tin said  to  Graves  that  he  had  better  leave 
it  alone;  and  that  Graves  said,  "I  have  got 
good  insulation  on  my  pliers."  Martin  also 
testified  that  he  told  Schmuck  that  he  would 
quit  and  go  to  the  office  and  get  his  pay  be- 
fore he  would  tie  it  On  this  proof  the  jury 
found  in  favor  of  the  administrator  of  Graves 
in  the  sum  of  $10,000,  and  the  telephone  com- 
pany appeals  from  the  judgment  entered  on 
the  verdict. 

The  city  of  Owensboro  was  made  the  de- 
fendant to  the  action.  The  court  at  the  con- 
clusion of  the  evidence  instructed  the  jury 
peremptorily  to  find  for  the  city.  The  tele- 
phone company  complains  of  what  the  court 
said  in  the  presence  of  the  Jury  in  sustaining 
the  motion;  bnt  we  are  unable  to  see  that 
there  was  anything  prejudicial  to  it  In  what 
the  court  said. 

The  telephone  company  also  complains 
that  the  court  did  not  Instruct  the  jury  per- 
emptorily to  find  for  it  It  is  manifest  from 
the  proof  that  the  company  did  not  furnisK 
its  servants  with  reasonably  safe  appliances 
to  do  the  work.    The  fact  that  the  electric 
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light  wire  was  communicating  electricity  to 
the  pole  was  shown  by  Its  burning,  and 
Scbmuck  realized  this  when  he  ordered  them 
to  put  on  the  insulator.  The  danger  from 
the  electric  light  wire  was  apparent,  and  it 
was  known  to  be  deadly.  He  did  not  have  m. 
proper  insulator,  and  he  did  not  have  a  prop- 
er wire  to  tie  the  electric  light  wire  to  the 
insulator.  The  smaller  insulator  might  have 
done,  if  he  had  a  proper  wire  to  make  the 
tie.  But  to  make  the  tie  with  a  piece  of 
common  iron  wire  was  to  expose  the  servant 
to  the  danger  which  caused  Graves'  death. 
The  whole  danger  might  have  been  averted 
in  a  few  moments  by  telephoning  to  the 
power  house  and  having  the  electricity  cut 
oft  from  the  electric  light  wire.  This  was  the 
proper  thing  to  have  done,  instead  of  attempt- 
ing to  deal  with  anything  so  deadly  with  a 
common  iron  wire.  The  company  was  clear- 
ly  guilty  of  negligence,  and  is  liable  mani- 
festly, unless  Graves'  conduct  was  such  as 
to  prevent  a  recovery.  The  proof  for  the  de- 
fense showed  that  Graves  knew  that  the 
electricity  was  communicated  from  the  wire 
to  the  pole,  because  he  said,  when  in  the  top 
of  the  pole,  that  it  was  hot;  but  the  proof 
for  the  plaintiff  does  not  show  this.  While 
It  Is  true  that  the  proof  for  the  plaintiff  does 
not  show  that  the  foreman  in  express  words 
told  Graves  to  make  the  tie,  it  does  show 
that  he  was  standing  at  the  foot  of  the  pole 
when  Graves  was  only  a  few  feet  from  him, 
in  plain  view,  doing  the  work,  and  that  after 
Martin  failed  to  make  the  tie  be  said  twice 
that  somebody  had  to  tie  the  wire.  It  Is  not 
necessary  that  a  superior  should  give  an  or- 
der in  express  words.  It  is  sufficient  If  the 
words  and  conduct  of  the  superior  are  such 
as  to  warrant  a  servant  of  ordinary  prudence, 
under  the  circumstances,  to  understand 
that  be  is  directed  to  do  the  work.  When 
Scbmuck  said  that  some  one  must  tie  the 
wire,  there  was  no  one  near  It  but  Graves; 
and,  if  be  did  not  mean  these  words  for 
Graves,  It  is  hard  to  understand  what  he 
meant  by  them.  However  this  may  be,  when 
he  saw  that  Graves  so  understood  him,  and 
acquiesced  in  Graves'  ponatruction  of  what  he 
had  said,  his  acquiescence  was  equivalent  to 
a  prior  command.  There  was,  therefore,  suBl- 
clent  evidence  to  go  to  the  jury  on  the  ques- 
tion whether  Graves  acted  under  the  direc- 
tion of  the  foreman. 

It  Is  also  insisted  that  Graves  knew  the 
danger  as  well  as  the  foreman,  and  took  the 
risk.  If  the  evidence  for  the  defense  be  ac- 
cepted as  true,  there  would  be  much  force 
in  this  position;  but  the  case  is  not  to  be 
tried  alone  on  tbe  evidence  for  the  defense. 
Graves  was  up  in  the  top  of  the  pole.  He 
cannot  speak  for  blmself,  and  the  law  does 
not  presume  anything  against  him.  From  the 
evidence  for  the  plaintiff  it  does  not  appear 
that  be  knew  tb«  situation  down  about  the 
electric  light  wire.  The  foreman  was  certain- 
ly directing  the  tying  of  the  wire,  and  Graves 
bad  a  right  to  assume  that  the  foreman  would 


not  direct  a  thing  to  be  done  which  would 
endanger  his  life,  unless  be  knew  the  con- 
trary. The  electric  light  wire  was  an  in- 
sulated wire.  Graves,  from  bis  position  in 
the  top  of  the  pole,  may  not  have  known  bow 
far  the  Insulation  was  affected,  and  there  Is 
nothing  In  bis  conduct  to  Indicate  that  be 
knew  the  danger.  Under  all  the  circumstan- 
ces we  think  the  court  properly  submitted 
the  question  to  the  Jury.  The  court  by  Its 
Instructions  in  substance  told  the  Jury  that 
if  Graves  was  directed  by  the  foreman  to 
tie  the  electric  light  wire  to  the  insulator, 
and  it  was  dangerous  to  do  this  with  the 
appliances  at  hand;  that  the  foreman  knew 
of  the  danger,  or  by  the  exercise  of  ordinary 
care  should  have  known  of  it,  and  Graves 
did  not  know  of  the  dagger,  and  by  ordinary 
care  should  not  have  known  of  It;  and  that 
in  attempting  to  tie  the  wire  Graves,  while 
exercising  ordinary  care  for  his  own  safety, 
received  the  shock  which  caused  his  death — 
they  should  find  for  the  plaintiff.  He  also 
told  them  in  substance  that  If  Graves  knew, 
or  by  ordhiary  care  should  have  known,  of 
the  danger,  or  if  be  failed  to  exercise  ordi- 
nary care  for  his  own  safety,  and  but  for 
this  would  not  have  been  injured,  or  that 
if  be  was  not  directed  by  the  foreman  to  tie 
the  wire,  and  undertook  to  do  so  willfully — 
that  is,  of  his  own  accord — they  should  find 
for  the  defendant  The  phraseology  of  the 
Instructions  is  not  apt,  and  some  expres- 
sions are  used  which  should  not  have  been 
used;  but,  after  reading  them  and  re-reading 
them,  the  court  Is  of  opinion  that  as  a  whole 
they  substantially  presented  the  law  of  the 
case,  and  that  no  substantial  right  of  the  ap- 
pellant was  prejudiced  by  the  instructions 
taken  as  a  whole; 

The  servant  assumes  the  risk  ordinarily  in- 
cidental to  his  work,  conducted  with  ordinary 
care;  but  he  does  not  assume  risks  due  to 
the  negligence  of  the  master,  of  which  he  has 
no  knowledge,  and  which  are  not  so  obviona 
that  by  ordinary  care  in  the  discharge  of  bis 
duties  he  should  know  them..  It  is  the  duty 
of  the  master  to  furnish  the  servant  a  rea- 
sonably safe  place  to  work,  and  reasonably 
safe  appliances  for  performing  bis  work; 
and  the  servant,  in  performing  tiis  duties, 
where  inspection  is  not  In  the  line  of  liis 
duty,  has  the  right  to  assume  that  the  place 
and  the  appliances  are  reasonably  free  from 
danger,  and  to  act  upon  that  assumption,  un- 
less he  knows  of  the  danger,  or  by  ordinary 
care  In  the  discbarge  of  his  duty  he  should 
know  of  it  In  cases  like  this  the  burden  is 
on  the  defendant  to  show  that  the  intestate 
took  the  risk  with  knowledge  of  the  danger, 
or  that  he  failed  to  use  ordinary  care  for  his 
own  safety,  but  for  which  he  would  not  have 
been  Injured.  It  Is  fair  to  assume  that 
while  Graves  was  engaged  in  the  top  of  the 
pole,  bis  attention  was  given  to  his  work 
there.  When  he  came  down,  be  would  bare 
no  adequate  Idea  of  the  danger,  unless  be 
knew  the  cxteut  to  which  the  Insulation  on 
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the  electric  light  wire  was  destroyed;  and, 
anlesB  he  knew  to  the  contrary,  be  bad  the 
right  to  assume  that  be  could  safely  do  the 
work  with  the  material  the  foreman  tben 
and  there  furnished  him  for  the  express  pur- 
j;>ose.  The  foreman's  handing  up  the  Iron 
wire  was  In  itself  a  direction  for  the  tie  to 
be  made  with  It;  and  where  the  servant  acts 
In  the  presence  of  the  master,  and  by  his 
persona]  direction,  a  much  less  stringent  rule 
Is  applied  as  to  his  assuming  the  risk  than  In 
other  cases.  The  conduct  of  Graves  would 
Indicate  that  he  did  not  know  the  insulation 
was  ofF  the  electric  light  wire  or  realize  the 
danger.  The  action  being  brought  under  the 
statute  to  recover  for  the  death  of  the  intes- 
tate, it  was  not  necessary  that  the  plalntltC 
should  aver  or  prove  that  the  Intestate  did 
not  know  of  the  danger.  Lexington  &  Carter 
Co.  Mining  Co.  y.  Stephens,  104  Ky.  S04,  47 
a  W.  321;  Willie  v.  East  Tenn.  Coal  Co., 
284  S.  W.  1166,  27  Ky.  Law  Rep.  335; 
Brown's  Adm'r  v.  C,  N.  O.  &  T.  P.  R.  R., 
fl2  S.  W.  583,  29  Ky.  Law  Rep.  146. 

The  telephone  company  offered  to  prove  by 
a  witness  who  went  up  the  pole  some  days 
after  the  Injury  that  there  was  nothing  to 
prevent  one  from  seeing  that  the  insulation 
was  off  the  wire,  or  to  prevent  him  from  per- 
ceiving the  danger  of  making  the  tie.  The 
-witness  was  permitted  to  state  all  of  the 
facts.  Tlie  Jury  bad  before  them  how  every- 
thing was  situated  and  what  was  the  con- 
dition of  everything.  For  the  witness  to 
have  answered  the  question  would  have  been 
for  him  only  to  express  an  opinion  on  a  mat- 
ter of  which  the  Jury  could  judge  as  well  as 
he,  and  no  substantial  right  of  the  appellant 
was  prejudiced  by  the  rejection  of  the  evi- 
dence. 

Judgment  affirmed. 


CLEVELAND,  C.,  C.  &  ST.  L.  R.  CO.  et  al.  v. 
OFFUTT. 

(Court  of  Appeals  of  Kentucky.    Oct  2,  1907.) 

Cabbiebs— Irjttbt  to  Passenokb— Exempiaby 

Damages. 

Plaintiff,  a  passenger,  was  injured  in  a  col- 
lision between  the  car  on  which  he  was  riding 
and  the  engine  of  another  train.  Both  trains 
were  moving  slowly,  and  the  engine  merely 
grazed  the  side  of  the  car,  without  breaking  the 
window  panes.  Plaintiff  claimed  that  the  Jar 
threw  him  against  the  arm  of  the  seat  and  m- 
jared  his  back  and  hip.  The  cause  of  the  acci- 
dent appeared  to  be  an  error  of  judgment  as  to 
the  space  within  which  the  mcoming  train 
would  atop,  or  to  its  arriving  a  few  seconds  be- 
fore it  was  expected.  Held  insufficient  to  justi- 
fy the  award  of  exemplary  damages. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  0,  Carriers,  S  1341.] 

Carroll  and  Nnnn,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Jefferson  Ooun- 
ty,  Conmum  Pleas  Branch,  Second  Dlyislon, 

"Not  to  be  officially  reported." 

Action  by  Jesse  Offutt  against  the  Cleve- 
land, Cincinnati,  Chicago  &  St  Louis  Ball- 
j-oad  Company  and  another.    From  a  Judg- 


ment for  plaintiff,  defendants  appeal.    Re- 
versed, and  remanded  for  new  trial. 

Humphrey  &  Humphrey,  Gibson,  Marshall 
&  Gibson,  and  Chas.  G.  Middleton,  for  ap- 
pellants. Bennett  H.  Young,  and  Max  L 
Greeustein,  for  appellee. 

HOBSON,  J.  Jesse  Offutt  was  a  passenger 
on  an  excursion  train  of  the  Cleveland,  Cin- 
cinnati, Chicago  &  St  Louis  Railroad  Com- 
pany on  June  12, 1904.  He  boarded  the  train 
at  Fairmont,  Ind.,  for  Louisville.  The  train 
consisted  of  an  engine  and  five  cars.  He  was 
riding  In  the  third  car  from  the  engine.  Tbe 
train  reached  Watson,  Ind.,  about  10  p.  m. 
Shortly  after  10  p.  m.  a  train  of  the  Balti- 
more &  Ohio  Southwestern  Railway  Company 
pulled  Into  Watson.  The  trains  were  on 
different' tracks,  and  each  was  moving  very 
slowly,  when  the  Baltimore  and  Ohio  engine 
grazed  along  the  side  of  the  car  in  which  ap- 
pellee was  riding,  scraping  it  The  window 
panes  were  not  broken,  the  lights  were  not 
put  out,  and  there  was  only  a  slight  motion 
of  the  car,  as  testified  to  by  other  passengers 
who  testified  on  the  trial.  Offutt  testified 
that  he  was  riding  backwards,  and  that  there 
was  a  Jar  of  the  car  which  threw  him  against 
the  arm  of  the  seat,  injuring  his  hip  and 
back.  On  the  contrary,  the  evidence  for  the 
defendants  tended  to  show  that  nobody  was 
hurt  In  tbe  car,  and  that  appellee  was  hurt 
in  a  street  car  accident  some  time  before  this. 
The  jury  found  for  bim  in  the  stmi  of  $300, 
and  the  defendants  appeal. 

The  court  by  its  instructions  allowed  the 
Jury  to  find  punitive  damages.  There  was 
nothing  In  the  case  warranting  a  recovery  of 
punitive  damages,  as  the  evidence  showed 
simply  a  case  where  one  train,  moving  very 
slowly,  scraped  against  another  train,  also 
moving  very  slowly,  on  another  track.  The 
exact  cause  of  tbe  accident  is  not  shovm,  but 
from  tbe  evidence  it  would  seem  to  have  been 
due  to  a  mere  error  of  judgment  as  to  the 
space  within  which  the  incoming  train  would 
stop,  or  to  its  arriving  a  few  seconds  before 
it  was  exi)ected.  In  Southern  Railway  v. 
Goddard,  89  S.  W.  675,  28  Ky.  Law  Rep.  527, 
the  court  says:  "We  are,  however,  of  the 
opinion  that  the  lower  court  erred  in  instruct- 
ing the  jury  that  they  might  allow  appellee 
punitive  damages.  The  evidence  found  in 
the  record  fails  to  show  on  the  part  of  the 
appellant,  or  in  the  conduct  of  Its  servants, 
any  of  the  elements  of  wrongdoing  that 
would  Justify  the  Infilctlon  of  punishment  in 
the  shape  of  exemplary  damages.  It  is  well 
settled  that  the  question  of  whether  there  Is 
any  evidence  In  a  given  case  to  Justify  the 
assessment  by  the  Jury  of  exemplary  damages 
is  for  the  determination  of  the  court"  In 
L  a  R.  B.  Co.  T.  Lence,  100  8.  W.  215,  30 
Ky.  Law  Rep.  988,  the  court,  holding  that  an 
instruction  as  to  punitive  damages  should 
not  have  been  given,  quoted  with  approval 
from    Hutchinson   on    Carrlera   as   follows: 
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"It  must  be  considered  as  now  thorongbly 
settled  by  ttae  autborities  In  this  country  tbat 
tbe  carrier  becomes  liable  to  exemplary  dam- 
ages In  case  of  Injoryto  tbe  passenger  by  his 
negligence  only  when  his  conduct  has  been 
such  as  shows  him  to  hare  been  so  entirely 
wanting  in  that  care  and  diligence  whifh  tbe 
law  rigorously  exacts  as  to  be  Justly  charg- 
able  with  wanton  or  reckless  indifference  to 
the  passengers'  safety." 

On  the  return  of  the  case  to  the  circuit 
court,  tbe  court  will  allow  the  defendants  to 
file  the  amended  answer  tendered  on  tbe 
trial. 

Judgment  reversed,  and  canse  remanded 
for  a  new  trial 

CARROLL  and  NTJIW,  JJ.,  dissent 


WALLING  V.  EGQBR8  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  8,  1907.) 

1.  APPKAI/— VEBDICST— CONOLUSIVKNESS. 

A  verdict  on  conflicting  evidence,  under 
proper  instructions,  will  not  be  disturbed  on  ap- 
peal. 

eSd.  Note.— For  cases  in  point  see  Cent.  Dig. 
8,  Appeal  and  Error,  |i  3935-39S7.] 

2.  Advebse  Possession— Taokino  or  Advkbse 
Possessions. 

One  who  enters  and  incloses  land  beyond 
hia  true  line  is  in  possession  to  the  inclosed 
boundary,  and  it  is  not  necessary  that  possession 
should  be  held  under  color  of  title  to  render  it 
transferable,  and  to  enable  his  purchaser  to  join 
his  possession  to  the  prior  possession,  to  com- 
plete the  bar  of  limitanons. 

rSd.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  1,  Adverse  Possession,  f  218.] 

8.  Same — Question  fob  Jubt. 

The  question  whether  there  is  evidence  of 
adverse  possession   is  for  the  Jury. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  |  691.] 

^  Sake— EviDENOB— Adhisbions— Ebtofpel. 

Admissions  inconsistent  with  ownership, 
made  by  one  after  acquiring  title  by  adverse 
possession,  do  not  constitute  an  estoppel,  but 
■re  admissible  on  the  issue  of  adverse  possession. 
[E!d.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  |  670.] 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

"Not  to  be  officially  reported." 

Action  by  Willoughby  Walling  against  Her- 
man £^gers  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

Edward  L.  McDonald,  for  appellant  Lle- 
ber  &  Lincoln,  for  appellees. 

SETTLE,  J.  In  this  action  appellant  at- 
tempted to  recover  in  the  court  below  a  strip 
of  ground  4%  by  94  feet  In  tbe  city  of  Louis- 
ville, and  also  to  have  established  his  right 
to  the  use  of  a  4-foot  alley.  There  have  been 
two  trials  of  tbe  case  by  Jury  in  tbe  circuit 
court,  resulting  each  time  in  a  verdict  for 
appellees,  and  this  is  the  second  appeal.  The 
opinion  of  this  court  on  the  former  appeal 
win  be  found  In  78  S.  W.  428,  25  Ky.  Law 
Rep.  ltS68.    It  contains  a  map  of  the  ground 


and  alleyway  In  litigation,  as  well  as  a  full 
statement  of  the  Issues  of  law  and  fact  made 
by  tbe  pleadings. 

Appellant's  title  papers  seem  to  cover  the 
4%-foot  strip  of  ground,  and  he,  or  those 
from  whom  he  derived  title,  once  had  a  grant 
of  an  easement  in  tbe  alley;  but  appellees 
and  their  vendors,  according  to  much  of  the 
evidence,  appear  to  have  bad  and  held  the 
actual  adverse  possession  of  the  strip  of 
ground  for  more  than  40  years  continuously, 
and  the  same  is  likewise  true  of  the  alley, 
which  has  been  closed  for  tbe  same  length 
of  time.  It  Is,  however,  insisted  for  appel- 
last  that  the  verdict  is  contrary  to  the  evi- 
dence, and  for  that  reason  a  new  trial  should 
have  been  granted.  It  is  snfflcleut  to  say 
tbat  there  was  evidence  to  sustain  appellees' 
claim  of  possession,  and  it  is  not  our  prov- 
ince to  say  whether  or  not  this  defense  waa 
made  out  by  its  weight  The  Jury  thought  bo, 
and  we  cannot  In  the  absence  of  error  on 
the  part  of  the  lower  court  Interfere  with  the 
verdict  The  Jury  were  properly  instructed 
by  the  court  and  their  verdict  must  thereforo 
stand. 

It  is  further  contended  by  appellant  tbat 
the  lower  court  erred  in  refusing  to  Instruct 
the  Jury,  as  a  matter  of  law,  that  appellees' 
possession  could  not  be  Joined  to  that  of  their 
vendors  to  toll  the  right  of  entry  and  com- 
plete tbe  bar  of  tbe  statute  of  limitation,  be- 
cause the  land  in  controversy  is  not  within 
tbe  description  in  their  deeds.  This  conten- 
tion Is  not  In  harmony  with  tbe  decisions  of 
this  court  One  who  enters  and  Incloses  land 
beyond  his  true  line  Is  in  possession  of  tho 
inclosed  boundary,  and  It  Is  not  necessary 
that  possession  should  be  held  under  color 
of  title  to  render  It  transferable.  Summers 
V.  Green,  4  J.  J.  Harsh.  137;  Shannon  ▼. 
Kenney,  1  A.  K.  Marsh.  8,  10  Am.  Dec  705; 
Bowles  V.  Sharp,  4  Bibb,  650. 

Tbe  question  of  whether  there  la  evidence 
of  adverse  possession  Is  one  of  fact  to  be  de- 
termined by  the  Jury.  Dubois  v.  Marshall,  3 
Dana,  339;  Cardwell  v.  Sprigg,  7  Dana,  41. 

Appellant  further  contends  that  the  posses- 
sion of  appellees  was  amicable,  and  therefore 
the  statute  did  not  run.  The  only  evidence 
of  this  Is  certain  alleged  admissions  made  by 
one  or  more  of  the  appellees  after  the  bar 
of  tbe  statute  had  become  complete.  There 
was  also  a  contrariety  of  evidence  as  to  these 
admissions,  and  It  has  been  repeatedly  held 
by  this  court  that  such  admissions  made  aft- 
er the  bar  of  the  statute  was  complete  unac- 
companied by  some  act  Indicating  an  Inten- 
tion to  surrender  tbe  possession,  do  not  con- 
stitute an  estoppel.  They  only  amount  to  evi- 
dence on  the  issue  as  to  possession,  and  may 
therefore  go  to  the  Jury  for  what  they  are 
worth.  Thomson  v.  Thomson,  93  Ky.  435,  20 
8.  W.  373;  Murphy  v.  Roney,  82  B.  W.  886, 
26  Ky.  Law  Rep.  637. 

On  the  whole  case,  we  see  no  reason  to  di»- 
turb  the  Judgment  and  It  Is  affirmed. 
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liOUISVILLB  RT.  CO.  v.  HOFGBSAND. 
(Court  of  Appeals  of  Kentucky.    Oct.  8,  1907.) 

1.  Davaoes  —  Pkbsonai.  lajXTBT  —  Excessivk 
Dakaoes. 

Where  a  boy  12  years  old  siiBtained  injn- 
ries,  oonsistiDg  of  the  breaking  of  a  thigh  bone, 
caaaing  it  to  protrude  through  tlie  flesh  and 
causing  the  leg  to  become  shorter,  a  verdict  for 
$1,900  is  not  excessive. 

rEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.   15,   Damages,   §  377.] 

2.  Stbbet    Railboads  —  Cask    Rxquirkd    in 
Opebattor  ov  Road. 

Where  the  use  of  a  street  by  pedestrians 
b  practically  constant,  a  street  railway  com- 
pany must  give  reasonable  notice  of  the  ap- 
proach of  its  cars  and  exercise  care  to  avoid 
injory  to  the  pedestrians. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
ToL  44,  Street  Railroads,  {§  172,  174.] 

8.   TBIAL  —  iHSIBDOnOKB  —  ASBUUFTIOS     OF 

Fact. 

Where,  in  an  action  against  a  street  rail- 
way company  for  injuries  to  a  pedestrian,  the 
evidence  showed  tliat  the  street  was  nnimproved, 
that  in  the  center  was  an  embankment  in  which 
the  tracks  were  laid,  that  on  one  side  was  a 
apring  used  by  people  to  get  water,  that  they 
walked  along  the  embankment  until  they  got 
opposite  to  it,  when  they  went  down  to  it,  an 
instmction  that  if  there  was  a  pathway  across 
the  tracks  leading  to  the  spring,  which  pathway 
v^as  used  by  persons  going  to  and  coming  from 
the  spring,  which  fact  was  known  to  the  com- 
pany, it  must  exercise  ordinary  care  to  have  the 
cars  approaching  the  pathway  under  control, 
and  to  give  signals  of  their  approach  thereto, 
etc^  was  not  objectionable  as  assuming  that 
there  was  a  pathway  along  or  across  the  tracks, 
bat  imposed  on  the  company  the  duty  of  exer- 
cising care. 
4.  Stbket  RAII.BOAOS— Injttbt  to  Pkdkstbian 

—  OONTBIBUTOBT    NEGUOKNCB  —  QrESITOIl 
FOB  JUBT. 

Whether  a  pedestrian,  struck  by  a  street 
car,  was  guilty  of  contributory  negligence,  pre- 
cluding a  recovei7,  held,  under  the  facts,  for 
the  Jniy. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  (8  255-257.] 

Appeal  from  Circuit  Court,  JetFerson  Coun- 
ty, Common  Fleas  Branch,  Third  Division. 

"Not  to  be  officially  reported." 

Action  by  Joseph  Hofgesand  against  the 
liOnlsTlHe  Hallway  Company.  From  a  Jadg- 
mmt  tor  plalntUT,  defendant  appeals.  Af- 
firmed. 

Farlelgb,  Stratus  &  Farleigh,  Forebt  & 
Field,  and  Greene  &  Van  Winkle,  for  appel- 
lant.   Edwards  &  Ogden,  for  appellee. 

MUNN,  J.  Joseph  Hofgesand,  a  Httle  boy 
12  years  old,  was  struck  by  one  of  appel- 
lant's ears,  breaking  the  thigh  bone,  which 
protruded  through  the  flesh.  His  Injuries 
were  very  paiuful,  the  leg  is  now  shorter 
than  the  other,  and  he  continued  to  suffer 
with  it  up  to  the  trial.  The  jury  found  for 
blm,  and  fixed  the  damages  at  $1,900.  The 
court  refused  to  grant  a  new  trial,  and  the 
railroad  company  appeals. 

The  verdict  Is  not  ezcesslTe,  If  the  plain- 
tiff is  entitled  to  recover  at  all.  The  facts 
of  the  case  are  that  the  car  was  running  on 
Payne  street,  between  Young  and  Stnrgis,  In 
the  eastern  part  of  the  city,  near  Crescent 


Hill.  The  street  was  wholly  unimproved. 
In  the  center  of  the  street  was  an  embank- 
ment on  which  the  railroad  tracks  ran.  On 
either  side  of  the  tracks  was  a  ditch,  mak- 
ing it  Impossible  for  persons  to  cross  the 
street  or  to  travel  upon  It,  except  upon  the 
embankment  on  which  the  tracks  were  laid. 
A  little  distance  to  the  south  of  the  tracks 
was  a  apring,  which  was  used  by  the  peo- 
ple for  three  or  four  squares  around  to 
get  water.  They  walked  along  the  railroad 
embankment  until  they  got  opposite  the 
spring.  They  then  went  down  the  embank- 
ment to  the  spring.  As  one  came  up  from 
the  apring,  he  could  not  see  an  approaching 
street  car  until  he  got  up  on  the  embank- 
ment, and  be  would  then  be  very  near  the 
track.  The  llttfe  boy  In  question  went  to 
the  spring  to  get  some  water.  When  hft 
came  up  from  the  spring,  he  could  not  see 
the  car  approaching  him  until  It  got  right 
to  him,  by  reason  of  some  earth  and  weeds 
obstructing  the  view.  Not  seeing  or  hear- 
ing the  car,  he  turned  eastward,  and  soon 
thereafter  was  struck  by  the  rapidly  mov- 
ing car.  The  car  gave  no  signal  of  its  ap- 
proach, and  was  running  at  a  rapid  rate 
of  speed,  so  that  it  was  impractical  to  pre- 
vent striking  the  child  after  he  came  up  th» 
Bide  of  the  track;  and  It  was  too  dose  to  him 
for  the  child  to  get  away  after  the  signal 
of  danger  was  given  and  before  the  car 
struck  him.  The  proof  was  abundant  that 
the  street  at  this  point  was  used  by  persons 
In  going  to  and  from  the  spring,  and  that 
the  use  of  the  street  for  this  purpose  was 
practically  constant,  and  was  known  to  the 
railroad  company.  The  persons  going  to 
the  spring  had  the  light  to  use  the  street. 
Their  right  to  the  street  was  as  great  as  the 
right  of  the  railroad  company;  and,  in  view 
of  the  number  passing,  to  and  from  the 
spring,  and  the  use  that  was  made  of  the 
street  at  this  point,  it  was  Incumbent  upon 
the  railroad  company  to  give  reasonable  no- 
tice of  the  approach  of  its  cars,  and  to  exer- 
cise care  to  avoid  Injury  to  persons  thus 
traveling  on  the  street 

The  court  gave  the  Jury  these  Instructions: 
"(1)  If  the  jury  shall  believe  from  the  evi- 
dence that  there  was  a  pathway  across  tbe 
tracks  of  defendant  company  leading  to  the 
spring  in  tbe  evidence  referred  to,  and  tbat 
at  and  prior  to  the  happening  of  plaintiff's 
Injuries  said  pathway  was  used  by  persons 
going  and  coming  from  said  spring,  and  that 
such  fact.  If  it  were  a  fact,  was  known  to 
the  defendant's  agents  in  charge  of  the  car 
In  the  evidence  referred  to,  or  could  have 
been  known  to  them  by  the  exercise  of  ordi- 
nary care,  then  tbe  law  made  it  the  duty  of 
tbe  defendant's  agents  in  charge  of  said  car 
to  exercise  ordinary  care  to  have  the  said 
car  imder  reasonable  control  approaching 
said  pathway,  and  to  give  such  reasonable 
signal  of  Its  approach  to  said  pathway,  as 
the  jury  may  believe  from  the  evidence  was 
reasonably  necessary  to  the  safety  of  per- 
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«ons  using  said  pathway;  and  if  tbe  jury 
eball  believe  from  the  erldence  that  tbe  de- 
fendant's agents,  or  either  of  them,  in  charge 
-of  said  car  In  the  evidence  referred  to,  on 
fhe  occasion  under  investigation  In  this  case, 
failed  to  exercise  such  ordinary  care  to 
have  the  car  under  reasonable  control,  or 
failed  to  give  reasonable  signal  of  its  ap- 
proach to  said  pathway,  and  that  by  reason 
of  such  failure  upon  their  part,  or  upon 
the  part  of  either  of  them,  the  plaintiff  sus- 
tained the  injuries  in  his  petition  complain- 
ed of,  then,  unless  the  jury  shall  believe 
from  the  evidence  that  tbe  plaintiff  on  tbe 
occasion  failed  to  exercise  ordinary  care  for 
his  own  safety,  and  that  by  such  failure 
on  hla  part  he  so  far  helped  to  bring  about 
bis. Injury  that,  but  for  such  failure,  if  any 
there  was  on  bis  part,  he  would  not  bave 
been  injured,  then  the  law  Is  for  tbe  plain- 
tiff, and  tbe  jnry  should  so  find.  (2)  But 
unless  tbe  jury  shall  believe  from  the  evi- 
dence that  there  was  a  pathway  across  de- 
fendant's track  leading  to  the  spring,  which 
was  used  by  persons  going  to  and  coming 
from  the  said  spring  at  and  prior  to  the 
happening  of  the  injuries  of  plaintiff  in  his 
petition  complained  of,  and  that  defendant's 
agent  in  charge  of  tbe  car  Imew,  or  by 
the  exercise  of  ordinary  care  should  have 
known,  of  the  existence  of  said  pathway, 
and  of  the  use  thereof  by  persons  going  to 
or  coming  from  the  spring  aforesaid,  and 
unless  tbe  jnry  shaH  further  believe  from 
the  evidence  that  the  defendant's  agents 
failed  to  exercise  ordinary  care  to  have  the 
car  under  reasonable  control  approaching 
said  pathway,  or  failed  to  give  reasonable 
and  timely  warning  of  its  approach  to  said 
pathway  by  signal,  and  that  by  reason  of 
such  failure  upon  their  part,  or  upon  tbe 
part  of  either  of  them,  tbe  plaintiff  sus- 
tained the  injuries  In  bis  petition  alleged, 
the  law  Is  for  the  defendant,  and  the  jury 
should  so  find.  (3)  The  law  made  it  the 
duty  of  the  plaintiff,  Joseph  Hofgesand,  to 
exercise  such  ordinary  care  for  his  own 
safety  as  children  of  his  age,  intelligence, 
and  experience  usually  exercise  under  simi- 
lar circumstances,  but  no  more;  and  if  the 
jury  ShaH  believe  from  tbe  evidence  that 
the  plaintiff  failed  to  exercise  such  ordinary 
care  for  his  own  safety,  and  by  such  failure 
upon  bis  part  so  far  contributed  to  bring 
about  bis  Injuries  that,  but  for  such  failure, 
if  be  so  failed,  be  would  not  have  been  In- 
jured, the  law  is  for  the  defendant,  and  tbe 
jury  should  so  And." 

We  are  unable  to  see  that  tbe  jury  could 
have  been  misled  in  any  way  by  these  in- 
structions under  tbe  evidence  In  tbe  case. 
Taken  as  a  whole  they  fairly  submitted  to 
the  jury  questions  arising  in  the  case.  We 
do  not  think  that  the  court  assumed  In  the 
instructions  that  there  was  a  pathway  along 
the  railroad  tracks,  or  across  them.  The 
real  question  In  the  case  was  whether  the 
railroad  company   had  exercised  such  care 


in  giving  notice  of  tbe  approach  of  the  car 
as  tbe  situation  demanded.  In  view  of  tbe 
known  use  made  by  tbe  public  of  that  part 
of  the  street  The  question  of  contributory 
negligence-  was  for  the  jury.  Under  tbe 
proof  for  tbe  plaintiff,  the  travel  across  tbe 
track  at  this  point,  or  along  the  track,  was 
much  greater  than  at  an  ordinary  street 
crossing,  and  the  danger  to  the  pedestrian 
was  also  greater,  for  tbe  reason  that  the 
view  was  more  obstructed. 
Judgment  affirmed. 


LOUISVILLE  ft  a  RT.  CO.  v.  MANN  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  9,  1907.) 

TaiAL— Right  to  Open  ahd  Close. 

Whether  the  damages  sought  to  be  recov- 
ered of  a  railroad  company  are  separated  into 
items  or  stated  in  a  lump  sum,  it  has  not  tii« 
burden  of  proof  and  tbe  right  to  open  and  close 
by  admitting  liability  in  an  amount  which  ia 
less  than  that  sought  to  be  recovered. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dia. 
vol.  46,  Trial,  i§  47-50.] 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

"Not  to  be  officially  reported." 

Action  by  Charles  Mann  against  the  Louis- 
ville &  Eastern  Railway  Company  and  an- 
other. Judgment  for  plaintiff,  and  the  de- 
fendant named  appeals.    Affirmed. 

O'Neal  &  O'Neal,  tor  appellant  Alfred 
Selligman,  for  appellee  Mann. 

CLAT,  O.  Appellee,  Charles  Mann,  In- 
stituted this  action  against  appellant  Louis- 
ville &  Eastern  Railway  Company,  and  the 
Louisville  Railway  Company,  to  recover  dam- 
ages for  injury  to  bis  property  occasioned  by 
the  car  of  appellant  which  was  being  operat- 
ed on  tbe  tracks  of  tbe  Louisville  Railway 
Company,  jumping  the  track  and  running 
Into  appellee's  house.  The  petition  alleges 
that  tbe  tracks  were  unsafe,  the  appliances 
on  the  car  were  defective,  and  tbe  employes 
on  the  car  were  negligent,  reckless,  and  care- 
less, and  that  tbe  accident  was  due  to  the 
joint  negligence  of  tbe  two  railway  com- 
panies. Several  specific  Items  of  damages 
are  set  forth:  (1)  Cost  of  rebuilding,  $1,5S9.- 
C8 ;  (2)  value  of  personal  property  destroyed, 
$591.75;  (3)  diminished  value  of  tbe  use  and 
occupation  of  the  premises,  $600;  (4)  fee  to 
architect  $93.58;  (5)  loss  of  profits,  $600. 
Items  4  and  5  were  eliminated  by  the  ruling^ 
of  the  court  After  each  of  tbe  railway  com- 
panies had  filed  a  separate  answer,  denying 
specifically  the  allegations  of  appellee's  peti- 
tion and  amended  petition,  appellant  filed  the 
following  amended  answer:  "The  defendant 
tbe  Louisville  &  Eastern  Railway  Company 
by  leave  of  court  amends  its  answer  herein, 
and  admits  tbe  track  on  which  the  car  was 
running,  and  at  the  i)oint  where  the  'car 
left  the  track,  was  In  a  defective  condition, 
and  that  said  car  left  said  track  by  reason 
thereof,  and  that  tbe  plaintiff  Is  entitled  to 
recover  against  this  defendant  and  its  co- 
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defendaiit  the  actual  damages  sustained  by 
It  by  reason  of  the  said  car  mnnlng  Into 
plalntllTs  house,  which  said  damage  does  not 
exceed  the  sum  of  ($100.00)  one  huQdred  dol- 
lars, and  It  withdraws  any  allegations  or 
denials  In  Its  answer  Inconsistent  herewith." 
Evidence  was  then  heard,  and  the  case  sub- 
mitted to  the  Jury,  which  returned  a  verdict 
In  favor  of  appellee  for  the  sum  of  $2,553.26, 
to  be  paid  equally  by  the  two  railway  com- 
panies. The  verdict  also  specified  the  Items 
of  damage  allowed.  Counsel  for  appellant 
contend  that  under  the  pleadings  the  burden 
of  proof  was  on  appellant,  and  that  the  trial 
court  erred  in  refusing  counsel  the  conclud- 
ing argument  This  is  the  only  question 
before  ns  for  consideration. 

Counsel  for  appellant  argue  with  great 
«amestnes8  that  this  case  Is  clearly  distin- 
guishable from  the  case  of  Southern  Railway 
to  Ky.  V.  Steele,  90  S.  W.  548,  28  Ky.  Law 
R^.  764,  in  that  the  petition  does  not 
charge  gross  negligence,  but  the  allegation 
Is  limited  to  ordinary  negligence.  We  find 
vpoa  Investigation  that  there  were  two  Is- 
sues in  that  case  affecting  the  amount  of 
damages:  First,  the  degree  of  negligence; 
and,  second,  the  extent  of  Injury.  In  this 
case  the  degree  of  negligence  was  not  Involv- 
ed, but  there  still  remained  the  second  ele* 
meat,  the  extent  of  injury  to  appellee's  prop- 
erty, and  it  was  absolutely  necessary  for 
appellee  to  show  Injury  in  excess  of  $100 
in  order  to  recover  damages  for  a  larger 
sum  than  that  In  other  words,  the  amount 
of  damages  was  still  In  issue,  and  upon  that 
issue  the  burden  of  proof  was  on  appellee. 
The  rule  applicable  to  cases  of  this  character 
Is  clearly  stated  In  the  response  to  the  peti- 
tion for  a  rehearing  In  the  case  of  Southern 
Railway  Co.  in  Ky.  v.  Steele,  94  S.  W.  653,  29 
Ky.  Law  Rep.  690,  wherein  Judge  Hobson, 
speaking  for  the  court  said:  "A  party  can- 
not be  said  to  be  defeated  In  an  action  when 
a  judgment  Is  rendered  against  him  for  that 
wblcb  he  confessed.  As  to  this  no  evidence 
Is  to  be  introduced.  The  language  of  the 
Code  refers  to  the  party  who  is  defeated  on 
what  is  in  Issue.  It  has  reference  to  matters 
as  to  which  evidence  should  be  given."  But 
counsel  for  appellant  contend  that  the  rule 
should  not  apply  for  the  mere  reason  that 
the  damages  asked  are  divided  Into  separate 
Items,  as  this  would  enable  the  party  suing 
arbitrarily  to  divide  his  damages  into  dis- 
tinct elements  for  the  sole  purpose  of  having 
tb«  concluding  argument  Our  conclusions, 
however,  are  not  based  alone  upon  the  sepa- 
ration of  the  items  of  damage.  The  rule  is 
the  same,  whether  the  damages  are  separated 
into  items  or  stated  in  a  lump  sum,  just  so 
the  amount  asked  exceeds  the  amount  of 
damages  admitted  In  the  answer;  for  as  to 
the  excess  there  Is  necessarily  an  issue, 
which  puts  the  burden  of  proof  upon  the 
party  seeking  the  damages. 

For  the  reasons  given,  Judgment  is  af- 
firmed. 


ADAMS'  ADM'X  v.  LOUISVILLE  ft  B.  R. 

CO. 
(Conrt  of  Appeals  of  Kentucky.    Oct  9,  1907.) 

RA.ILBOADS  —  TBESPASSBB     ON     TBAOK  —  COM- 
PANY'S Duty. 

Where  a  railway  passenger  rode  to  a  station 
a  short  difstance  beyond  his  destination,  appar- 
entJy  witiiout  tlie  company's  fault,  and,  instead 
of  walking  back  along  the  pike,  walked  along 
the  track,  where  the  public  had  no  right  to  be, 
he  was  a  trespasser,  and  the  company  owed 
him_  no  duty,  except  to  use  ordinary  care  to 
avoid  injuring  him  after  his  peril  was  actually 
discovered ;  it  being  immaterial  that  the  em- 
ployes could  have  seen  him,  had  thoy  looked, 
and  that  he  was  killed  within  60  or  70  feet  of 
a  crossing. 

SEd.  Note. — For  cases  in  point  see  Cent.  Difc 
.  41,  Railroads,  H  1238,  1239.] 

Appeal  from  Circuit  Court  Oldham  County. 

"Not  to  be  officially  reported." 

Action  by  Harmon  Adams'  administratrix 
against  the  Louisville  ft  Eastern  Railroad 
Company.  From  a  Judgment  for  defendant 
plaintiff  appeals.    Aflirmed. 

Bingham  &  Davles,  R.  L.  Page,  and  J.  B. 
Clark,  for  appellant  O'Neal  ft  O'Neal,  for 
appellee. 

BARKER,  J.  Harmon  Adams  was  run 
over  and  killed  by  a  car  belonging  to  the 
Louisville  ft  Eastern  Railroad  Company  and 
operated  by  its  employes.  To  recover  dam- 
ages for  his  death,  the  administratrix  of  his 
estate  Instituted  this  action  in  the  Oldham 
circuit  court,  alleging  In  her  petition  that  the 
death  complained  of  was  occasioned  by  the 
negligence  of  the  employes  of  the  appellee. 
Upon  the  trial,  after  all  the  evidence  was  in, 
the  court  sustained  the  motion  of  the  defend- 
ant for  a  peremptory  instruction  to  the  jury 
to  find  a  verdict  for  It  Of  this  ruling  the 
administratrix  is  here  on  appeal. 

The  decedent  had  ridden  as  a  passenger  on 
appellee's  car  from  Louisville  to  Mulr's  Sta- 
tion, and  there  alighted  and  walked  back 
toward  Pewee  Valley.  It  was  about  9  o'clock 
at  night  and  quite  dark.  In  order  to  reach 
his  destination  most  expeditiously,  he  should 
have  left  the  car  at  Pewee  Valley,  and  why 
he  did  not  do  so,  but  rode  on  to  Mulr's  Sta- 
tion, several  hundred  yards  east  of  Pewee 
Valley,  does  not  appear.  Certain  it  is  that 
there  is  nothing  to  show  that  he  was  carried 
beyond  his  destination  by  any  fault  on  the 
part  of  the  railroad's  employes.  In  walking 
back  from  Mulr's  Station  to  his  destination. 
Instead  of  taking  the  pike,  which  ran  paral- 
lel to  the  appellee's  railroad  track,  he  prefer- 
red to  walk  on  appellee's  road.  At  the  point 
where  the  accident  occurred  the  appellee's 
track  was  on  a  considerable  fill,  and  was  not 
a  place  where  the  public  had  a  right  to  be, 
or  where  they  were  expected  to  be.  The  de- 
cedent was  clearly  a  trespasser,  and  the  ap- 
pellee corporation  owed  him  no  duty,  except 
to  use  ordinary  care  and  diligence  to  avoid 
injuring  him  after  his  peril  was  actually  dis- 
covered. It  is  immaterial  that  the  employes 
could  have  seen  him,  had  they  looked.    The 
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rule  Is  well  settled  that  a  railroad  corpora- 
tion oftes  no  lookout  duty  to  a  tre^asaer. 
This  principle  is  so  well  settled  that  It  needs 
no  citation  of  authority  to  establish  it  It  is 
also  immaterial  that  the  decedent  was  killed 
within  60  or  70  feet  of  a  place  called  a  cross- 
ing. He  was  not  on  the  crossing,  and  was  as 
much  a  trespasser  at  the  point  where  he  was 
killed  as  if  it  had  been  a  long  distance  from 
it.  Louisville  &  Nashville  R.  R.  Co.  y.  Red- 
mon's  Adm'x,  91  8.  W.  722,  28  Ky.  Law  Rep. 
1293;  Brown's  Adm'r  v.  Louisville  &  Nasb- 
vlUe  R  R.  Co.,  97  Ky.  228,  30  S.  W.  639; 
Embry  ▼.  Louisville  &  Nashville  R.  R.  Co., 
36  S.  W.  1123,  18  Ky,  Law  Rep.  436 ;  Reiser 
T.  Chesapeake  &  Ohio  Railway  Co.,  92  S.  W. 
92d,  29  Ky.  Law  Rep.  249. 

As  the  decedent  was  a  trespasser  npon  ap- 
pellee's private  right  of  way  at  the  time  he 
was  killed,  in  order  to  recover  damages  for 
his  death.  It  was  incumbent  upon  bis  admin- 
istratrix to  show  that  those  in  charge  of  the 
car  which  caused  his  death  discovered  his 
peril  In  time,  by  the  use  of  ordinary  care  and 
diligence,  to  prevent  the  injury.  This  she 
did  not  do,  and  the  trial  court  correctly  in- 
structed the  Jury  peremptorily  to  find  for  the 
defendant  company  at  the  close  of  all  the  tes- 
timony. 

Judgment  affirmed. 


COMMONWBAI/TH  T.   WATHEN. 

(Court  of  Appeals  of  Kentucky.    Oct.  9,  1907.) 

Taxation— Bank  Dbposptb. 

While  a  bank  may  credit  a  customer's  de- 
posit on  bis  overdue  paper  held  by  the  bank,  the 
money  belongs  to  the  customer,  and  is  subject 
to  his  checks  until  the  bank  exercises  this  right ; 
and,  until  this  is  actually  done,  the  money  is 
taxable  in  the  depositor's  bands  aa  if  he  owed 
nothing  to  the  bank. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  {  236.] 

Appeal  from  Circuit  Court,  Marion  County. 

"To  be  offlclaily  reported." 

Proceeding  by  the  commonwealth,  by  the 
auditor's  agent  to  assess  a  bank  deposit  as 
omitted  property.  From  a  Judgment  dismiss- 
ing the  proceeding,  plaintiff  appeals.  Revers- 
ed and  remanded. 

Joseph  Sollnger,  for  the  Commonwealth.  J. 
P.  Thompson,  for  appellee. 

BARKER,  J.  This  is  a  proceeding,  com- 
menced by  the  auditor's  agent  to  assess  a» 
omitted  property  certain  amounts  of  money 
belonging  to  appellee  and  alleged  to  have  been 
on  deposit  to  his  credit  in  the  Farmers'  Na- 
tional Bank  of  Marion  on  assessment  day  in 
the  years  1901,  1902,  1903,  1904,  and  1905, 
respectively.  The  evidence  shows,  without 
contradiction,  that  appellee  had  on  deposit  to 
his  credit  on  the  1st  day  of  September,  1904, 
the  sum  of  $2,169,  and  on  the  1st  day  of 
September,  1905,  the  sum  of  $1,044;  that  this 
money  was  not  returned  by  the  appellee  for 
assessment,  and  it  was  not  assessed  for  the 


years  named,  either  as  his  property  or  the 
property  of  the  bank ;  that  st  the  time  this 
money  was  on  deposit  to  the  credit  of  the  appel- 
lee, the  bank  held  his  notes,  due  on  demand, 
for  sums  aggregating  much  more  than  the 
amount  of  the  deposit  Upon  these  facts 
being  made  to  appear,  the  court  below  dis- 
missed the  proceeding,  for  the  reason.  It  is 
said  in  the  briefs,  that  the  bank  had  the 
right  to  credit  the  notes  by  the  amount  of 
the  deposit  and  therefore  the  money  was  to 
be  considered  as  belonging  to  the  bank,  and 
not  to  the  depositor.  The  soundness  of  this 
ruling  Is  the  question  for  adjudication. 

The  Constitution  requires  ail  property  in 
this  state  not  speclflcaliy  exempted  from  taxa- 
tion to  be  assessed  at  its  fair  cash  value.  It 
is  conceded  that  the  property  in  question  is 
not  exempt  from  taxation  by  the  terms  of  sec- 
tion 170  of  the  Constitution.  Therefore  It 
must  be  assessed,  by  the  terms  of  section 
172,  against  either  the  appellee  or  the  bank. 
It  is  admitted  that  it  has  not  for  the  yeai-s 
Involved  here,  been  assessed  as  the  property  of 
either.  In  the  case  of  Deposit  Bank  of 
Owensboro  v.  Daviess  County,  etc.,  102  Ky. 
214,  39  S.  W.  1041,  44  Ll  R.  A.  825.  on  the 
subject  of  taxation  of  deposits  as  the  prop- 
erty of  the  bank,  it  was  said:  "The  banks  are 
not  required  to  pay  tax  on  the  money  de- 
posited with  them  by  their  customers,  or  oa 
assets  which  represent  it  Owing  to  the 
particular  character  of  the  business  whiclt 
they  condxKt  they  are  quasi  trustees  of  their 
depositors,  and  under  the  law  the  depositors 
are  required  to  pay  the  tax  on  the  money  so 
deposited."  This  language  was  cited  with  ap- 
proval in  the  case  of  Commonwealth  v.  Bank 
of  Commerce,  118  Ky.  647,  81  S.  W.  679.  Th« 
question  as  to  whether  deposits  should  be 
taxed  against  the  banks  or  the  depositor  is 
BO  thoroughly  considered  and  settled  in  theso 
cases  that  it  is  not  necessary  to  rediscnss  the 
principle  here. 

But  it  is  insisted  that  because  the  bank 
held  the  depositor's  notes  for  more  than  the 
amount  of  the  deposit  and  could,  if  tliat 
course  had  seemed  desirable,  have  credited 
the  notes  with  the  amount  of  the  deposit,  and 
thus  absorbed  it  therefore  the  deposit  should 
not  be  considered  the  in'operty  of  the  de- 
positor. Admitting,  as  we  do,  the  propo- 
sition that  banks  may  credit  any  money  on 
deposit  belonging  to  their  debtors  on  any- 
overdue  paper  ot  the  debtors  held  by  them, 
the  corollary  sought  to  be  drawn  from  this 
principle  by  appellee  is  not  fairly  deducible 
from  the  premises.  In  the  first  place,  the 
notes  held  by  the  bank  were  not  due.  Ttie 
evidence  shows  th^  were  due  on  demand, 
and  no  demand  seems  to  have  been  made. 
The  deposit  could  not  have  been  credited  on 
paper  not  then  due.  But  we  do'  not  rest  this 
case  upon  so  narrow  a  principle  as  the  differ- 
ence between  a  note  already  due  and  ono 
which  is  due  on  demand,  although  there  is 
a  plain  distinction  between  them.    Therefore, 
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passing  this  proposition,  we  are  of  opinion 
that,  while  a  bank  has  a  right  to  credit  the 
deposit  of  its  customer  on  any  overdue  paper 
of  the  customer  which  It  holds,  the  money 
belongs  to  the  customer,  and  Is  subject  to  bis 
checks  until  the  bank  exercises  this  right; 
and  nntll  this  Is  actually  done  the  money  be- 
longs to  the  depositor  for  fiscal  purposes, 
and  Is  taxable  in  his  hands  just  as  if  he  owed 
nothing  to  the  bank.  If  this  be  not  sound, 
then  It  must  follow  that  the  deposit,  although 
not  exempted  from  taxation,  was  not  taxable 
at  all,  although  the  Constitution  required  it 
to  be  taxed.  It  would  be  property  which,  for 
fiscal  purposes,  belonged  to  nobody.  Such  a 
conclusion  cannot  be  tenable.  The  bank  had 
not  exercised  its  right  to  credit  the  deposit 
on  the  notes  of  the  appellee,  and  it  neces- 
sarily follower  from  what  we  have  said  be- 
fore, that  It  was  assessable  as  the  property 
of  appellee  on  the  1st  day  of  September  In 
the  years  1904  and  1905. 

For  the  reasons  indicated,  the  judgment  Is 
reversed,  for  further  proceedings  consistent 
herewith. 


ADAIR  ▼.  ADAIR. 
(Court  of  Appeals  of  Kentucky.    Oct  8,  1907.) 

1.  DivoRCB  —  ABARDONmirt  —  BuBOEN    or 
Pboov. 

A  husband  seeking;  a  divorce  under  Ky,  St. 
1003,  I  2117,  authorizing  a  divorce  to  the  party 
not  in  fault,  because  of  the  abandonment  by  the 
other  party,  has  the  burden  of  proving  that  he 
was  not  m  fault  in  the  matter  of  his  wife 
leaving  his  home. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voU  17,  Divorce,  §  362.] 

2.  Appeal— FiNDiNQB— Conclusiveness. 

The  Court  of  Appeals  will,  where  the  ques- 
tion is  one  of  fact  only,  rely  on  the  Judgment 
of  the  trial  court. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  3,  Appeal  and  Error,  i  89o5.] 

Appeal  finim  Circuit  Court,  Oraves  County. 

"Not  to  be  officially  reported." 

Action  by  J.  P.  Adair  against  Mollie  Adair. 
From  a  judgment  of  dismissal,  plaintift  ap- 
peals.    Affirmed. 

Moorman  &  Warren,  tor  appelant  W.  J. 
Webb,  for  appellee. 

BARKER,  J.  This  is  an  action  by  the 
bnsband  against  his  wife  for  a  divorce  a 
Tincnlo  matrimonii  on  the  ground  of  aban- 
donment Section  2117,  Ky.  St.  1903,  among 
other  'grounds,  authorizes  a  divorce  to  the 
party  not  in  fault  because  of  the  abandon- ' 
znent  by  the  other  party  for  one  year.  The 
I)etition  states,  in  substance,  that,  without 
any  fault  on  the  part  of  the  plaintiff,  the  de- 
fcudant  (the  wife)  had  abandoned  him  for 
more  than  one  year  next  before  the  institu- 
tion of  the  action.  In  her  answer  the  wife 
denies  the  abandonment  without  cause,  as 
alleged  in  the  petition,  and  states  the  reason 
therefor  in  the  following  language:  "The  de- 
fendant for  answer  herein  says  that  she  bas 
oot  lived    with   the  plaintift  since   March, 


1905,  tot  the  reason  that  the  plaintiff,  over 
the  objection  and  protest  of  the  defendant, 
brought  and  had  to  come  to  their  home  wo- 
men of  bad  repute,  and  over  the  protest  and 
objection  of  the  defendant  did  suffer  and  per- 
mit said  women  to  remain  and  live  in  his 
house,  and  refused  to  require  them  to  leave 
their  said  home,  for  which  reason  she  says 
she  did  leave  their  home,  and  has  remained 
away  ever  since,  and  the  plaintiff  has  con- 
tinued up  to  the  present  time  to  keep  said 
women  in  the  house  with  him."  Upon  the 
trial  of  the  case,  the  chancellor  dismissed  ap- 
pellant's petition,  of  which  he  now  com- 
plains. 

It  would  serve  no  good  purpose  to  repro- 
duce even  the  substance  of  the  testimony 
adduced  upon  the  trial.  It  is  sufflcleut  to 
say  that  there  was  some  evidence  (though 
slight)  to  sustain  the  claim  of  the  wife  that 
the  husband  kept  women  of  bad  repute  about 
his  house;  he  says  as  servants,  but  she  evi- 
dently attributed  a  more  sinister  motive  to 
their  employment  Be  that  as  it  may,  it  is 
difficult  to  believe  that  an  elderly  wife, 
against  whose  good  name  there  is  no  sugges- 
tion of  suspicion  in  the  transcript  before  us, 
would  leave  her  husband's  home  for  no  rea- 
son, and  subject  herself  to  all  the  reproach 
and  odium  of  forcing  him  to  afford  her  a  sep- 
arate maintenance,  rather  than  live  at  home 
in  peace  and  quiet  The  burden  was  upon 
the  plaintiff  to  show  that  he  was  not  In  fault 
in  the  matter  of  his  wife's  leaving  his  home. 
This  the  chancellor  thought  he  failed  to  do, 
and  in  this  conclusion  we  concur. 

It  has  always  been  the  rule  of  this  court, 
where  the  question  is  one  purely  of  fact,  to 
rely  with  great  confidence  upon  the  judgment 
of  the  trial  court  There  is  no  class  of  cases 
where  this  rule  can  be  enforced  more  satis- 
factorily than  in  that  of  divorce,  and  we  are 
not  Inclined  to  deviate  from  It  in  the  case- 
before  us.  Divorces  should  not  tie  granted 
for  light  and  trivial  causes,  nor  upon  doubtful 
testimony.  Such  cases  do  not  stand  as  other 
litigation  wholly  confined  to  the  parties  in 
the  record.  The  state  has  an  interest  in  the 
stability  of  the  marriage  vow,  and  its  In- 
terest in  maintaining  and  upholding  the  in- 
tegrity of  the  home  and  hearthstone  should 
not  be  overlooked. 

Judgment  affirmed. 


McSUBIiBY  et  al.  v.  VENTERS  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  4,  1907.) 

1.  Deeds — CoNSTsncTiON — Intention. 

In  the  construction  of  an  instrument,  the 
object  is  to  ascertain  the  meaning  of  the  parties 
from  the  language  used,  and,  in  addition  to  the 
language  employed,  the  court  will  put  itself  in 
the  situation  of  the  parties,  so  that  with  the 
light  of  their  surroundings,  their  intention  may 
be  ascertained,  if  possible. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  16,  Deeds,  Si  231,  232.] 

2.  Same— TEcnnicAL  Wobds.  ' 

Though  technical  words  should  ordinarily  be 
given  their  technical  meaning,  if  such  use  would 
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be  meaningless,  any  other  use  In  which  they  may 
appear  to  have  been  employed  will  be  faTOred 
■o  as  to  give  aome  effect  to  the  instrument 

(Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
▼ol.  16,  Deeds,  i  251.] 

8.  Etidencb— PABOir-AmeoTiNO  WBinnos. 

In  case  of  ambiguity,  negotiations  leading 
np  to  the  execution  of  a  written  instrument,  and 
what  was  said  and  done  then,  are  admitted,  that 
the  words  used  in  the  writing  may  be  read  in 
the  light  of  the  circumstances  of  the  case. 

(Ed.  Note. — For  caises  in  point,  see  Cent.  Die. 
vol.  20,  Evidence,  {  2071.] 

4.  Advebse  Posbebsioh— Co-Tbnants  in  Coh- 

MON. 

In  the  absence  of  notice  to  tenants  in  com- 
mon of  the  hostile  possession  of  their  co-tenants, 
and  of  such  conduct  as  would  reasonably  put 
them  upon  notice  of  their  ouster,  limitations 
against  their  ri^ht  to  sue  to  recover  their  inter- 
ests did  not  begin  to  run. 

[E^  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼oL  45.  Tenancy  in  Common,  §8  46-49.] 

6.  Deeds— ExEoxn-ioN— Weight  of  Evidence. 
Evidence,  in  an  action  to  recover  land,  held 
to  show  one  of  the  parties  did  not  sign  a  deed 
thereto  as  claimed  by  defendants. 

SEd.  Note. — For  cases  in  iMint,  see  Cent.  Dig. 
.  16,  Deeds,  i  615.] 

6.  Babtabds— Descent  of  Pbopeett. 

Under  Gen.  St.  c.  31,  {  5.  in  force  in  1892, 

EMviding  that  bastards  should  be  capable  of  in- 
eritinx  and  transmitting  an  inheritance  on  the 
part  of  or  to  the  mother,  a  bastard's  collateral 
kindred,  his  uncles  and  aunts,  were  incapable  of 
inheriting  from  him,  and,  if  he  left  no  direct 
descendants,  his  mother  being  dead,  his  land 
escheated  to  the  commonwealth. 

Appeal  from  Circuit  Court,  Pike  County. 

"Not  to  be  officially  reported." 

Action    by    Lucy    McSurley    and    Others 

against  Mollle  Venters  and  others.    From  a 

Judgment   dismissing  the  petition,  plaintiffs 

appeal.    Beversed  and  remanded. 

P.  B.  Stratton,  E.  D.  Stephenson,  J.  F.  But- 
ler, and  T.  H.  Paynter,  for  appellants.  Hac- 
elrigg  &  Hazelrigg,  for  appellees. 

O'BEAB,  C.  J.  Esther  Stewart  owned  for 
her  life  a  tract  of  about  1,800  acres  of  land 
on  the  head  waters  of  Big  Sandy  river,  in 
Pike  county.  The  remainder  estate  was  vest* 
ed  in  her  children.  She  died  in  1870,  sur- 
vived by  eight  children  and  her  husband, 
Abraham  Stewart.  The  children  were  nam- 
ed Nancy,  Polly,  William,  Jane,  Tom,  Abra- 
ham, Milton,  and  Klzzle.  On  September  12, 
1871,  some  of  the  children  and  their  father 
executed  a  deed  to  Belcher  and  Hackney, 
which  is  set  out  in  full  below  as  follows: 

"This  deed  of  conveyance  made  and  entered 
Into  this  12th  day  of  September,  1871,  by  and 
between  Abraham  Stewart  and  Esther  Stew- 
art, Nancy  Stewart,  William  Stewart,  Jane 
Stewart,  late  Jane  Hurley,  George  Hurley 
and  Thomas  Stewart,  which  Is  ail  the  present 
heirs  now  of  age,  parties  of  the  first  part, 
and  John  Belcher,  of  Buchanan,  Va.,  and 
Eplirlam  Hackney  of  Kentucky  of  the  sec<md 
part,  witneeseth:  That  the  said  parties  ot 
the  first  part,  bath  this  day  for  and  In  con- 
sideration of  the  sum  of  two  hundred  dollars 
In  hand  paid,  and  one  hundred  dollars  yet  to 
pay,  as  the  heirs  become  of  age  upon  the  con- 


sideration that  the  said  heirs  makes  a  good 
and  lawful  title,  now  the  first  party  hath  this 
day  sold  and  by  these  presents  dotb  bargain 
and  confirm  unto  the  second  pt}rt,  all  tbelr 
dower  and  right  of  dower  in  a  certain  tract 
of  land,  in  the  county  of  Pike  and  State  of 
Kentucky,  on  Grassy  creek,  a  branch  of  Rus- 
sell's fork,  containing  alMut  fifteen  hundred 
acres,  and  bounded  as  descril)ed,  to  wit :  Be- 
ginning at  the  state  line  at  the  Cow  fork,  the 
dividing  line  between  Nancy  Belcher  and 
Esther  Stewart,  thence  running  with  the  state 
line  and  calls  on  the  patent  to  a  black  locust 
and  black  oak  on  the  dividing  ridge  betweea 
the  head  of  Grassy  and  Card;  thence  run- 
ning with  the  calls  of  the  patent  the  divid- 
ing ridge  between  Grassy  and  Beaver  creek, 
thence  running  with  the  dividing  ridge  be- 
tween Grassy  and  Beaver  creek,  the  dividing 
line  on  a  dogwood,  gum  and  hickory  at  the 
bead  of  little  Grassy;  thence  running  witb 
Nancy  Belcher's  line,  to  Cow  fork,  condition- 
al line.  This  land  was  surveyed  and  patent- 
ed In  the  name  of  William  Ramey,  about  the 
year  1847,  and  this  bargain  above  named 
was  bargained  from  William  Ramey,  to  Es- 
ther Stewart,  and  her  lawful  heirs.  In  testi- 
mony whereof  said  parties  of  the  second  part 
is  to  have  and  to  bold  them  and  their  heirs 
all  the  dower  and  right  of  dower  In  said 
boundary  of  land  forever,  against  the  claims 
of  the  first  named  party,  and  their  heirs  for- 
ever, with  covenants  of  general  warranty. 

"In  testimony  whereof,  the  first  part,  dotb 
set  their  hand  and  seal  the  day  and  year 
above  written, 

his 

"Abraham  X  Stewart, 
mark, 
her 

"Nancy  X  Stewart: 

mark. 

bia 

"George  X  Hurley, 
mark. 
her 

"Jane  X  Hurley, 
mark, 
bis 

"William  X  Stewart." 
mark. 
Whatever,  If  anything,  that  this  deed  con- 
veyed, was  of  the  interest  of  Nancy,  Jane, 
and  William  only.  Subsequently,  Tom,  Mil- 
ton, and  Sizzle  conveyed  their  interests  in 
fee  simple,  by  sufficient  deeds,  to  Belcb»  and 
Hackney.  That  left  two  interests  outstand- 
ing, viz.,  Abraham's  and  Zebedee's,  the'  son  of 
Polly.  The  situation  as  to  these  two  Is  this  : 
It  is  claimed  by  appellees  that  Abraham  tbe 
son,  and  not  Abraham  the  husband,  of  Es- 
ther, the  life  tenant,  signed  the  deed  of  187X. 
That  contention  will  be  more  particularly 
considered  later  on.  Zebedee  was  the  bas- 
tard son  of  Polly.  He  Is  Joined  as  a  plaintiff. 
But  the  evidence  Is  that  he  has  been  dead  f  or- 
is years  or  more.  Whether  he  was  married 
or  had  issue  is  not  shown.  Appellants  con- 
tend that  his  uncles  and  aunts,  the  brottier» 
and  sisters  of  bis  mother,  inherit  bis  aharct. 
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That  contention  will  also  be  disposed  of  a 
little  later.  This  litigation  la  between  Nan- 
cy's cblldren  (she  having  died  since  1871), 
William,  Jane,  and  Abraham  (Tom,  Milton, 
and  Kizzle's  children  also  Joined,  but  their 
Intereats  have  beyond  dispute  vested  in  apiiel- 
lees),  on  the  one  side,  claiming  each  an  un- 
divided one^ighth  interest  of  the  land  from 
the  vendees  of  Belcher  and  Hackney,  on  the 
other.  The  latter  rely  on  their  conveyances 
and  upon  the  30-year  statute  of  limitation. 

Having  held,  and  it  being  In  fact  conceded 
now  by  appellants,  that  appellees'  convey- 
ances, except  that  of  1871,  are  good  for  three 
of  the  Interests,  no  discussion  will  be  in- 
dulged concerning  any  of  them  except  the 
deed  of  1871.  The  deed  of  1871,  and  which 
Is  set  out  above,  is  an  anomaly.  It  means 
nothing.  If  we  confine  ourselves  to  Its  lan- 
guage. It  purports  to  convey  only  the  "dow- 
er and  right  of  dower"  of  the  grantors,  and 
the  fact  was  that  none  of  them  had  dower  or 
right  of  dower  in  the  land.  If  the  Abraham 
Stewart  who  signed  the  deed  was  the  widow- 
er of  Esther,  he  had  no  Interest  whatever  In 
tt.  George  Hurley,  the  husband  of  Jane,  may 
have  bad  an  Inchoate  right  of  curtesy,  but  at 
that  time  men  could  not  have  dower  out  of 
their  wives'  real  estate.  It  is  claimed  that 
all  the  parties,  including  the  draftsman  of 
the  deed,  were  Illiterate  people,  who  did  not 
understand  the  meaning  of  legal  terms,  and 
that  what  they  intended  to  convey  was  the 
fee.  The  grantors  all  signed  the  deed  by 
making  tiieir  marka  The  two  grantees  have 
testlfled  as  witnesses  In  this  case.  One  of 
tbem  signs  his  deposition  with  his  mark. 
The  other  signed  his  name,  but  claimed,  and 
we  think  demonstrated,  that  he  was  an  Illiter- 
ate man,  though  not  lacking  in  undei-stand- 
Ing.  It  is  easy  to  believe  the  statement  that 
all  the  parties  were  then  unacquainted  with 
the  l^al  terms  employed  in  the  deed.  One 
of  the  first  rules  for  the  construction  of 
written  instruments  is  to  give  some  effect  to 
tlie  document.  If  possible.  Yet  the  office  of 
Interpretation  is  to  get  at  the  meaning  of 
tlie  parties  from  the  language  they  used  rath- 
^  than  to  substitute  language  so  as  to  give 
an  effect  to  the  instrument.  In  addition  to 
the  language  employed,  the  court  will  put 
ttself  in  the  situation  of  the  parties,  so  that, 
-with  the  light  of  their  surroundings,  their 
intention  may  be  got  at  if  possible.  Yet,  with 
all  .this,  the  meaning  may  be  so  obscure  as  to 
leave  nothing  but  a  bald  guess  as  to  what  It 
was.  The  latter  extremity  the  courts  are 
not  permitted  to  resort  to.  There  Is  a  rule 
of  construction  that  technical  words  should 
ordinarily  be  given  their  technical  meaning. 
Bat  if  such  nse  would  be  meaningless  in  the 
particular  case,  then  any  other  use  in  which 
they  may  appear  to  have  been  employed  will 
be  favored  so  as  to  give  some  effect  to  the 
instrument  But  It  must  first  and  always  be 
borne  In  mind  that  it  is  the  expressed  inten- 
tion of  the  parties  as  contained  in  the  written 
instrunaent  which  is  sought  for,  and  not  any 


Intention  which  may  have  existed.  Herry- 
ford  V.  Davis,  102  U.  S.  235,  26  L.  Ed.  ICO. 
Parol  evidence  Is  admitted  sometimes  to  aid 
the  court  In  understanding  the  sense  in 
which  the  written  expressions  were  employ- 
ed in  an  ambiguous  contract — such  as  tech- 
nical terms  of  an  art,  cult,  science,  or  trade, 
or  illegible  writings,  the  translation  of  in- 
struments written  in  a  foreign  language;  or 
abbreviations  which  are  described  as  "a  sort 
of  mercantile  shorthand  made  up  of  few  and 
short  expressions."  Marshall  v.  Lynn,  6  M. 
&  W.  109.  Under  the  rules  admitting  panrf 
evidence,  witnesses  are  not  permitted  to  ex- 
plain what  the  parties  intended,  thereby  con- 
tradicting the  written  language  of  the  con- 
tract. That  might  be,  and  frequently  would 
be,  the  making  of  an  entirely  different  con- 
tract from  that  intended  by  the  parties.  The 
rule  which  admits  parol  evidence  to  explain 
the  circumstances  as  they  existed  at  the  time 
of  the  making  of  the  contract  is  to  enable  the 
court  to  view  the  subject  fromi  the  same 
standpoint  that  the  parties  did,  as  an  aid  to 
the  court  In  looking  Into  their  minds  to  see 
what  they  Intended  by  their  written  words. 
Under  this  rule.  It  Is  permitted  in  case  of 
ambiguity  to  show  the  negotiations  leading 
up  to  the  contract,  and  what  was  said  and 
done  then,  not  for  the  purpose  of  Incorporat- 
ing such  negotiations  or  statements  In  the 
written  agreement,  but  of  reading  the  words 
used  in  the  writing  In  the  light  of  the  clr^ 
cumstances  of  the  case. 

In  this  view  of  the  law,  we  will  now  ex- 
amine the  evidence  heard  on  this  feature  of 
the  suit  Abraham  Stewart  and  his  family  of 
children  (excepting  Mrs.  Hurley)  were  resid- 
ing on  the  land  after  the  death  of  Esther  the 
year  previous  to  the  execution  of  the  deed. 
Most  of  the  children  were  Infants,  some  of 
them  of  very  tender  years.  The  place  afford- 
ed a  home  for  the  family,  although  its  prin- 
cipal value  had  not  then  come  Into  being  a» 
a  marketable  quantity.  Indeed,  its  principal 
value  at  that  time,  because  of  its  remote 
situation  from  markets,  and  InaccesBlbility,. 
was  as  a  home,  and  for  the  herding  and  graz- 
ing of  cattle.  The  negotiations  for  the  pur- 
chase by  Belcher  and  Hackney  were  with 
Abraham  Stewart,  Sr.  Abraham  Stewart,. 
Jr.,  was  then  only  ''  1  years  of  age.  The  sen- 
ior Abraham,  as  we  think  the  evidence  shows,, 
signed  the  deed  as  one  of  the  grantors.  He- 
received  some  or  all  of  the  consideration  that 
was  then  paid.  He  was  claiming  to  own 
dower  in  the  land.  Other  sons-in-law  of  the- 
testator  whose  wives  had  similar  devises  as 
that  to  Esther,  were  also  claiming  dower  in 
their  wives'  shares  of  the  testator's  lands. 
The  children  who  signed  the  deed,  and  who 
were  living  when  this  suit  was  brought,  tes~ 
tihed  that  it  was  represented  to  them  by 
the  grantees  that  the  sale  was  only  of  Abra- 
ham Stewart,  Sr.'s,  Interest  In  the  land.. 
Abraham  Stewart,  Sr.,  died  a  few  years  be- 
fore this  suit  was  brought.  Immediately 
after  the  transaction,  Abraham,  St.,  moved 
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off  tbe  Innd  with  all  hte  family,  and  turned 
OTer  Its  possesalon  to  the  grantees  In  the  deed 
of  1871.  The  grantees  say  their  object  In  the 
negotiations  was  to  boy  the  land.  They  do 
not  testify  as  to  the  form  of  the  negotiations, 
nor  as  to  what  was  then  said  by  any  of  the 
parties.  They  claim  that  tbe  deed  was  sign- 
ed by  Abraham,  Jr.,  and  not  by  his  father. 
Thus  It  is  shown  tbiat  the  negotiations  were 
with  tbe  widower  for  his  possession,  and 
there  was  a  belief  that  he  bad  some  sort  of 
right  of  possession.  There  Is  no  evidence  to 
■how  the  then  market  value  of  tbe  land.  The 
consideration  in  the  deed  was  only  about 
17%  cents  an  acre. 

From  all  these  facts,  we  conclude  that  we 
are  driven  to  one  of  two  alternatives  in  con- 
struing this  deed;  one  that  it  was  men'i',:i.  - 
less,  and  the  other  that  the  parties  conceived 
ttiat  Abraham  Stewart,  Sr.,  bad  an  interest 
In  the  land  during  bis  life  which  the  parties 
called  a  dower  interest,  and  it  was  this  in- 
terest which  they  Intended  to  convey.  In 
either  event,  the  conveyance  was  inefCective, 
and  the  grantees  took  nothing  under  it.  Mil- 
ton Stewart  conveyed  his  Interest  to  the 
same  grantees  in  1874.  Tom  Stewart  con- 
veyed his  interest  by  deed  dated  July  29, 
1887,  and  by  subsequent  deed  dated  June  27, 
1890,  confirmed  that  conveyance.  Klzzle  Stew- 
art conveyed  her  Interest  by  the  deed  of 
1890.  None  of  these  deeds,  except  tliat  ex- 
ecuted by  Thomas  Stewart  in  1887,  puiport- 
ed  to  convey  other  than  the  undivided  tnter- 
eet  of  the  respective  grantors  in  tbe  tract 
of  land.  The  vendees  therefore  entered  In 
possession  of  the  land  as  tenants  in  common 
with  ttiose  helra  whose  Interests  they  bad 
not  Acquired.  Whether  they  thereafter  as- 
serted an  ownership  and  title  by  virtue  of 
their  possession  hostile  to  their  co-tenants  Is 
Immaterial  in  view  of  an  absence  of  notice 
to  the  other  co-tenants  of  such  hostile  hold- 
ing, and  of  an  absence  of  evidence  of  such 
conduct  as  would  reasonably  put  tbe  other 
co-tenants  npon  notice  of  their  ouster.  The 
statute  of  limitations  did  not  therefore  be- 
gin to  run  in  favor  of  tbe  grantees  Belcher 
and  Hackney  against  their  co-tenants. 

As  to  tbe  Interest  of  Abraham  Stewart, 
Jr.,  we  conclude  that  it  was  not  conveyed 
to  Belcher  and  Hackney  at  all.  He  did  not 
sign  the  deed  of  1871.  He  testified  that  he 
did  not.  His  sister  was  present  when  the 
deed  was  executed  and  confirms  his  testi- 
mony. He  was  then  but  14  years  of  age, 
and  the  grantee  Hackney,  who  was  present 
when  the  deed  was  made,  testified  that 
*^oung  Abe"  did  not  sign  the  deed  of  1871, 
although  in  another  place  he  seems  to  say 
that  he  did  sign  it  But  above  all  that,  when 
Belcher  and  Hackney  conveyed  this  land 
to  appellees,  they  recited  in  their  deed  that 
it  was  "the  same  tract  of  land  deeded  to 
first  iKtrty  by  Abraham  Stewart  and  his 
heirs;  tbe  said  heirs  being  the  heirs  of  the 
said  Abraham  Stewart  and  Bstber  Stewart" 
This  is  a  solemn  admission  by  Belcher  and 


Haclmey  that  Abraham  Stewart,  Sr.,  execut- 
ed to  them  a  deed  to  this  land.  The  deed  of 
1871  Is  the  only  deed  that  It  is  claimed  was 
executed  by  him.  Furthermore,  even  if  Abra- 
ham Stewart,  Jr.,  bad  executed  the  deed  oC 
1871,  it  conveyed  nothing  from  liim,  although 
possession  was  'taken  under  it  Tbe  posses- 
sion, In  the  absence  of  evidence  to  tbe  con- 
trary, was  according  to  tbe  Instrument  which 
conferred  it  Therefore  it  was  a  possession 
of  Abraham  Stewart,  Sr.'s,  supposed  interest 
for  bis  life,  holding  the  remainder  for  the 
heirs  of  Esther  Stewart  at  his  death.  Such 
possession  was  then  amicable  to  ttiose  heirs 
whose  interests  had  not  been  by  a  sufficient 
deed  conveyed  to  Belcher  and  Hackney.  The 
evidence  Is  that  Zebedee,  the  bastard  son  of 
Folly  Stewart,  died  more  than  16  years  ago. 
There  is  not  evidence  that  be  had  been  mar- 
ried or  had  issue.  Under  the  statute  then 
in  existence  (section  6,  c  81,  Oen.  S^),  his 
collateral  kindred,  his  uncles  and  aunts, 
were  incapable  of  Inheriting  from  him.  Croan 
T.  Phelps,  94  Ky.  213,  21  S.  W.  874,  23  L.  B. 
A.  753.  If  he  left  no  direct  descendants,  bis 
mother  being  dead,  bis  land  escheated  to  the 
commonwealth.  As  to  that  interest,  appel- 
lants were  not  entitled  to  recover. 

It  follows  from  tbe  foregoing  that  the 
Judgment  dismissing  appellants'  petition  must 
be  reversed,  and  cause  remanded,  with  direc- 
tions to  ascertain  the  value  of  one-half  of 
the  timber  cut  from  tbe  land  by  appellees, 
as  It  was  immediately  before  it  was  cut,  and 
to  enter  Judgment  In  favor  of  appellants  for 
the  sum  so  found,  and  to  partition  tbe  bound- 
ary of  land  so  as  to  adjudge  to  appellants 
one  moiety,  and  to  appellees  three-eighths  of 
the  land. 


SHIVE  V.  MERRITT  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct  9,  1907.) 

1.  FBAUDULENT     CONVETANCSS  —  KNOWtEDOB 

AND    IKTERT   or   MoBTaAQBB  —  Erncoi   or 

Ooon  Faith. 

Where  mortgagee  Is  without  knowledge  that 
the  purpose  of  mortgagor  lo  executing  the  mort> 
gage  is  to  hinder  and  defeat  a  creditor,  his  lien 
18  not  affected  thereby. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  24,  Fraudulent  Conveyances,  |  619.] 

2.  Saki>— Bona  Fidb  Pubchabbbs  fbom  Gban- 

TEE — MOBTOAOEES. 

Knowledge  by  assignee  of  a  mortgage  of 
mortgagor's  purpose  in  executing  the  same  to 
hinder  and  defeat  a  creditor  does  not  affect  his 
lien,  where  mortgagee  was  without  knowledge  of 
such  fraudulent  intent 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  24,  Fraudulent  Conveyances,  S  612.] 

S.  Samk— Evidence— SumciENOT. 

That  mortgagor  requested  the  money  bor- 
rowed to  be  paid  to  his  wife  is  not  a  fact  of  a 
character,  of  itself,  to  excite  suspicion  of  mort- 
gagor's intent  in  executing  the  mortgage  to 
hinder  and  defeat  a  creditor. 
4.  Samb. 

That  mortgagor  and  tbe  banker  whose  bank 
was  mortgagee  lived  in  tbe  same  community, 
were  friends,  and  that  mortgagor  was  a  customer 
of  the  bank,  does  not  justify  the  inference  that 
the  bank  was  aware  m  mortgagor's  puriiose  in 
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ezecating  the  mortgage  to  binder  and  defeat  a 

creditor. 

5.  Saxb. 

A  judgment  creditor  baring  sued  the  judg- 
ment debtor  and  a  mortgagee  of  premises  of  the 
debtor,  vhose  lien  was  prior  to  the  levy  of  an 
execution  under  the  judgment,  to  declare  her 
lien  superior  on  the  ground  that  the  mortgage 
was  executed  to  defeat  collection  of  the  judg- 
ment, thereafter  the  mortgage  was  paid  by  mort- 
gagor's brother  and  assigned  to  him  by  mort- 
gagee. Counsel  for  mortgagee,  under  the  mis- 
taken belief  that  mortgagor  had  paid  the  mort- 
gage,  filed  an  amended  answer  in  the  action  on 
ebaif  of  mortgagee,  stating  that  mortgagor  had 
paid  the  mortgage,  whereupon  the  court  adjudged 
a  sale  of  the  premises  to  satisfy  the  judgment 
a^inst  mortgagor.  Held,  that  mortgagee  being 
without  knowledge  of  mortgagor's  fraudulent  in- 
tent, and  the  mortgage  therefore  valid,  assignee 
was  entitled  to  enjoin  the  sale  adjudged  on  mis- 
take of  counsel,  and  to  a  decree  that  the  land 
be  sold  for  the  payment  first  of  the  mortgage. 

Appeal  from  Circuit  Court,  Warren  County. 

•*Not  to  be  officially  reported." 

Action  by  J.  W.  Shive  agalnet  Ella  E.  Mer- 
Titt  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Beversed  and  remand- 
ed, wltb  InstntctkHM. 

Lewts  McQuown,  John  M.  WllUns,  andl 
Wright  &  McEIroy,  for  appellant.  John  P. 
Grlder  and  Hazelrlgg,  Obenanlt  &  Hazelrigg, 
for  appellees. 

O'BEAR,  O.  J.  O.  P.  Shive  became  liable 
to  appellee  Ella  B.  Merrltt  upon  a  tort  com- 
mitted prior  to  the  18th  of  October,  1902, 
but  she  did  not  file  an  action  to  recover  dam- 
ages until  after  that  date.  On  tbat  day  0. 
P.  Sblve  and  his  wife  borrowed  from  the 
Farmers'  Bank  of  Smith's  Orove,  Ky.,  $2,- 
500,  evidenced  by  a  note  to'  the  bank  due 
four  months  after  date,  and  secured  by  mort- 
gage upon  a  tract  of  land  in  Warren  county 
worth  not  more  -  than  $1,000  exceeding  the 
debt  The  money  -was  paid  to  Mrs.  Sblve, 
the  wife  of  the  mortgagor.  Appellee  Ella 
B.  Merrltt'B  action  for  damages  began  on  Oc- 
tober 20,  1902,  and  was  prosecuted  to  a  Judg- 
ment against  C.  P.  Sblve  for  $3,000.  An  ex- 
ecution Issued  upon  the  judgment  and  was 
levied  upon  the  land  mentioned,  but  subject 
to  the  mortgage.  On  April  21,  1003,  Mrs. 
Merrltt  instituted  a  suit  In  equity  in  the 
Warren  circuit  court  against  C.  P.  Sblve  and 
hlB  wife,  and  the  Farmers'  Bank  at  Smith's 
Grove,  setting  out  the  levy  of  her  execution, 
and  asserting  that  the  Hen  acquired  by  it 
was  superior  to  the  mortgage  Hen  acquired 
by  the  bank,  because,  as  she  asserted,  the 
mortgage  to  the  bank  was  made  by  C.  P. 
Shive  and  wife  for  the  fraudulent  puipose 
of  hindering  and  defeating  the  plaintiff  in 
the  ooUectlon  of  her  debt.  The  defendants 
all  answered  denying  the  allegation  of  fraud. 
Pending  the  action,  0.  P.  Shive  left  the  state 
and  went  to  Kansas,  where  his  brother,  ap- 
pellant, J.  W.  Shive,  had  resided  for  a  num- 
ber of  years  and  had  prospered  In  business. 
The  bank  insisting  upon  the  foreclosure  of  its 
mortgage  or  the  payment  of  its  debt,  C.  P. 
Shive  applied  to  his  brother,  J.  W.  Shive, 
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for  help,  who  proposed  to  the  bank  to  buy 
its  debt  The  proi>08ltlon  was  accepted.  J. 
W.  Shive  paid  the  bank  $2,407  for  the  note 
(some  small  payments  having  been  made  on 
It  by  C.  P.  Shive),  and  the  note  and  mort- 
gage were  assigned  by  the  bank  to  appellant, 
J.  W.  Sblve,  without  recourse.  Thereafter 
the  cashier  of  the  bank,  in  response  to  an 
inquiry  over  the  telephone  by  his  attorney 
living  at  Bowling  Green,  responded  that  the 
bank  had  got  Its  money  on  the  debt,  where- 
upon the  attorney,  presumably  under  the  im- 
pression that  C.  P.  Shive  had  paid  the  debt 
filed  an  amended  answer  on  behalf  of  the 
bank  Iil  the  equity  suit  above  named,  in 
which  it  was  stated  for  the  bank  that  its 
note  had  been  paid  by  Its  codefendant  C.  P. 
Shive,  whereupon  the  court  adjudge^  a  sale 
of  the  land  to  satisfy  the  debt  of  ai^>ellee 
Mrs.  Merrltt  When  the  land  was  advertised 
for  sale  under  this  Judgment,  J.  W.  Sblve 
learned  of  the  Judgment  for  the  first  time. 
He  then  brought  this  action  for  a  new  trial 
enjoining  the  enforcement  of  the  judgment 
The  circuit  court  denied  his  prayer  for  re- 
lief and  dismissed  bis  petition.  Hence  this 
appeal. 

It  may  be.  assumed  as  sufficiently  proved 
In  the  record  that  C.  P.  Shlve's  purpose  In 
executing  the  mortgage  to  the  Farmers' 
Bank  was  to  hinder  and  defeat  "the  collection 
of  appellee  Merrltt's  Judgment.  The  question 
then  is :  Was  the  Farmers'  Bank  a  party*to 
this  fraud?  If  it  was  not,  the  secret  purpose 
of  the  mortgagor  could  not  have  affected  the 
validity  of  Its  Hen,  nor  would  the  knowledge 
of  appellant,  J.  W.  Shive,  though  he  had 
knowledge  of  the  mortgagor's  purpose,  have 
affected  his  standing  as  purchaser  of  the 
debt,  for  his  relation  to  the  debt  is  precisely 
that  of  his  assignor,  being  neither  better  nor 
worse. 

There  is  no  evidence  In  the  record  showing 
that  the  Farmers'  Bank  participated  in  C. 
P.  Shlve's  fraud  upon  appellee.  The  bank 
actually  loaned  the  money  simultaneously 
with  the  execution  of  the  mortgage.  It  paid 
the  money  at  the  mortgagor's  instance  to  his 
wife,  which  of  Itself  need  not  have  excited 
suspicion,  and  was  not  evidence  of  a  fraud- 
ulent purpose.  The  bank  did  not  then  know 
that  C.  P.  Shive  was  liable  to  Mrs.  Merritt 
In  an  action  for  damages.  At  least,  there  Is 
no  evidence  whatever  that  it  did.  The  fact 
that  the  parties  lived  in  the  same  communi- 
ty, that  the  banker  and  C.  P.  Shive  were 
friends,  and  that  Shive  was  a  customer  of 
the  bank,  does  not  Justify  the  Inference  that 
the  bank  was  aware  of  his  fraudulent  pur- 
pose In  negotiating  the  loan.  The  facts  might 
raise  a  suspicion,  but  fraud  cannot  be  ad- 
Judged  upon  mere  suspicion.  Fraud  must  be 
proved.  There  to  no  evidence  in  the  record 
to  sustain  appellee's  theory  that  J.  W.  Shive 
paid  the  bank  out  of  money  furnished  to  him 
by  C.  P.  Shive.  The  contrary  appears  to  be 
the  truth.  J.  W.  Shive  is  himself  a  banker, 
Is  a  man  of  considerable  meana,  was  fully 
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able  to  furnish  tbe  amount  necessary  to  buy 
the  note,  and  the  proof  Is  that  he  did  fur- 
nish It  of  blB  own  means.  There  is  not  a 
Bclntilla  of  proof  that  it  was  repaid  to  him 
by  0.  P.  Shive  or  his  wife,  or  any  other 
person.  Upon  these  facts,  it  appears  that 
not  only  was  tbe  Farmers'  Bank  an  inno- 
cent holder  of  tbe  mortgage,  but  that  its  as- 
signee, appellant,  was  likewise  an  Innocent 
holder  for  value.  The  action  on  behalf  of 
the  bank  in  filing  Its  amended  answer  in  the 
equity  case  admitting  the  payment  of  the 
debt  was  clearly  an  inadvertence  due  to  an 
error  of  counsel,  resulting  In  a  judgment 
against  the  truth  and  right  of  the  matter, 
so  far  as  this  record  discloses  in  favor  of  one 
who  has  not  been  misled  nor  prejudiced  in 
any  of  her  rights  thereby.  It  is  such  a  cas- 
ualty and  misfortune  as  justified  the  grants 
ing  of  a  new  trial  at  the  instance  of  the  real 
party  in  interest,  appellant 

The  circuit  court  seems  to  have  based  its 
judgiuent  upon  the  rule  of  Us  pendens, 
which  is  that  a  stranger  to  tbe  record,  who 
buys  out  the  Interest  of  a  party  to  It,  is 
twund  by  the  judgment  In  the  case.  Be 
that  so,  the  facts  are  such  as  would  have 
justified  the  Farmers'  Bank  to  have  applied 
for  and  been  granted  a  new  trial  of  the  ac- 
tion. Appellant,  though  entitled  to  no  more, 
has  at  least  the  same  legal  right  In  the 
priMuises. 

Therefore  the  judgment  Is  reversed,  and 
cause  remanded,  with  Instructions  to  perpet- 
uate the  injunction,  and  to  decree  a  sale  of 
the  land  for  the  payment,  first,  of  appellant's 
debt,  interest  and  costs;  any  excess  from 
the  sale  to  be  applied  to  the  payment  of  ap- 
pellee's judgment.  C.  P.  Shive  has  abandon- 
ed the  homestead  that  he  had  in  the  prem- 
ises. 


BLUB  GRASS  TRACTION  CO.  v.  HEDGES 
&  ADAIR. 

(Court  of  Appeals  of  Kentucky.    Oct  0,  1907.) 

1.  Contracts  —  Action  on  —  Sufficibnot  of 
AixBOATioNS— Acceptance. 

A  complaint,  which  sets  forth  both  plain- 
tiff's verbal  proposition  and  a  memorandum  In 
writing,  alleged  to  have  been  execnted  and  de- 
livered to  plaintiff  by  defendant  which  in  terms 
accepts  the  verbal  proposition,  sufficiently  shows 
acceptance. 

2.  Sales  —  Contract  —  Confirmation  of  In- 
complete Instrument— Acceptance. 

Where  a  company  by  a  written  memoran- 
dum accepts  a  verbal  proposition  to  furnish 
material,  and  refuses  to  execute  any  other  con- 
tract, but  receives  a  large  amount  of  material 
under  the  terms  of  the  writing,  it  cannot  avoid 
liability  because  the  contract  was  incomplete. 

3.  S.4.ME— Certainty  as  to  Stjbjeot-Matteh. 

A  company  contracting  for  ballast  cannot 
assail  the  contract  on  the  ground  of  uncertainty 
because  the  size  of  the  ballast  was  not  specified, 
where  a  large  amount  had  been  accepted  at  the 
time  of  breach  without  objection ;  the  presump- 
tion being  that  the  remainder  was  to  be  of  the 
same  size,  which  was  customary  for  the  pur- 
pose for  which  it  was  needed. 

lEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  {  450.] 


4.  Same— Mutualitt  of  Obligation— "Nec- 

ESSAST  BaLXAST." 

A  contract  for  "necessary  ballast"  for  a 
traction  company's  tracks  in  a  county  is  not 
void  for  want  of  mutuality  of  obligation,  where 
the  necessary  amount  can  be  determined  from 
the  testimony  of  experts ;  the  phrase  "necessary 
ballast"  meaning  the  ballast  reasonably  neces- 
sary to  complete  tbe  road  for  the  purposes  for 
which  it  was  built 

Appeal  from  Circuit  Court,  Bourbon 
County. 
"Not  to  be  ofllclally  reported." 
Action  by  Hedges  &  Adair  against  the- 
Blue  Grass  Traction  Company.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Morten,  Webb  &  Wilson  and  B.  D.  Berry, 
for  appellant.  McMillan  &  Talbott  and  Denis 
Dundon,  for  appellees. 

CLAY,  O.    Appellees,  Hedges  &  Adair,  In- 
stituted this  action  against  appellant  Blue 
Grass  Traction  Company,  to  recover  dam- 
ages for  breach  of  contract  in  refusing  to 
permit  appellees  to  furnish  the  necessary 
ballast   for    appellant's    tracks   in    Bourbon- 
county,  Ky.    That  portion  of  the  petition  set- 
ting forth  the  contract  is  as  follows:    "The 
plaintiffs  state  that  in  December,  1002,  the 
plaintiffs,  acting  by  and  through  the  plaintiff 
Ollie   G.   Hedges,    verbally  proposed  to   the 
defendant  to  furnish  the  defendant  necessary 
ballast  for  its  track  in  Bourbon  county,  Ky. 
(the  defendant  being  then  engaged  in  con- 
structing a  line  of  railway  from  Lexington, 
Ky.,  to  Paris,  Ky.),  at  the  price  of  one  dol- 
lar ($1.00)  per  yard,  delivered  on  the  track, 
same  to  be  measured  at  the  crusher;   work 
to  begin  as  soon  as  the  tracks  were  laid  in 
Bourbon  county.     And  plaintiffs  state  that 
the  defehdant  executed  and  delivered  to  the 
plaintiff  Ollie  C.  Hedges,  on  behalf  of  the 
plaintiffs,  a  memorandum  in  writlng.'of  date 
December  30, 1902,  which  Is  hereto  attached, 
marked  'Exhibit  A,'  in  words  and  figures  as 
follows:    'Lexington,  Ky.,  Dec.  30, 1902.    Mr. 
O.  C.  Hedges,  Paris,  Ky.— Dear   Sir:     We 
hereby  accept  your  proposition  to  fumisb  us 
the  necessary  ballast  for  our  tracks  In  Bour- 
iKtn  county  at  the  price  of  $1  per  yard  deliv- 
ered on  tbe  track,  same  to  be  measured  at  the 
crusher;  the  contract  and  ^ecifications  for 
which  win  be  drawn  up  as  soon  as  possible 
and  signed  by  both  parties.     Very  truly  youra. 
The  Blue  Grass  Traction  Co.,  by  Y.  Alex- 
ander, President.'    The  plaintiffs  state  that 
from  time  to  time  plaintiffs  applied  to  ttxe 
defendant  for  the  contract  and  specifications 
mentioned  In  said  memorandum,  but  that  de- 
fendant put  them  off  from  time  to  time,  and 
finally  declined   altogether  to  execute    suclx 
contract  and  8X)eclflcationB,  on  the  ground. 
that  the  paper  which  had  been  delivered  to 
plaintiffs  would  answer  the  purpose  stated; 
that  the  defendant's  tracks  in  Bourlwn  coun- 
ty were  and  are  8.60  miles  In  length;     and 
that  the  necessary  ballast  therefor  was    not 
less  than  one  thousand  (1,000)  cubic  yards 
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per  mUe.  Plaintiffs  state  that  the  plaintiffs 
put  themselves  In  a  position  to  carry  out 
said  contract  by  purchasing  machinery,  ap- 
pliances, teams,  etc.,  to  the  amount  of  about 
four  thousand  dollars  ($4,000.00),  and  were 
ready  to  begin  work  of  ballasting  said'  road 
as  soon  as  the  track  was  laid,  and  plaintiffs 
complied  with  their  said  contract  as  far  as 
the  defendant  would  permit  them  to  do  so, 
but  that  the  defendant  broke  and  violated 
the  -said  contract  as  follows."  The  petition 
then  in  paragraph  1  asks  damages  for  $1,140 
tor  loss  of  time  occasioned  by  the  defendant's 
refusal  to  permit  them  to  go  to  work  for  a 
period  of  76  days  after  the  time  agreed  upon. 
In  paragraph  2  further  damages  in  the  sum 
of  $900  are  asked  for  an  additional  loss  of 
time  of  00  days  during  which  defendant  re- 
fused to  permit  plaintiffs  to  work.  In  para- 
graph 3  the  petition  states  that  after  the 
plaintiffs  had  furnished  3,859.18  cubic  yards, 
the  defendant,  without  the  fault  of  plaintiffs, 
refused  to  let  them  put  any  more  ballast  on 
said  tracks,  but  stopped  them  from  work; 
that  4,740.&2  cubic  yards  were  necessary  to 
ballast  the  remainder  of  the  tracks;  that 
plaintiffs  could  have  complied  with  the  re- 
mainder of  their  said  contract  at  an  expense 
of  55  cents  per  cubic  yard,  and.  could  have 
made  a  profit  of  45  cents  per  cubic  yard  upon 
4,740.82  cubic  yards;  that  by  reason  of  the 
defendant's  refusal  to  permit  plaintiffs  to 
comply  with  their  contract,  which  they  were 
ready  and  willing  to  do,  plaintiffs  were  dam- 
aged In  the  sum  of  $2,133,  for  which  they 
asked  judgment  Defendant  demurred  to 
each  paragraph  of  the  petition.  The  demur- 
rer was  sustained  to  the  first  and  second  par- 
agraphs, but  overruled  as  to  the  third.  The 
defendant  then  filed  Its  answer,  denying  the 
principal  allegations  of  the  petition,  and  set- 
ting up  affirmatively  other  facts,  which  were 
denied  in  the  reply,  and  which  it  will  not  be 
necessary  to  refer  to.  Evidence  was  then 
heard,  and  the  case  submitted  to  the  jury  up- 
on instructions  which  are  not  complained  of, 
and  a  verdict  for  $1,200  returned  In  favor 
of  appellees.  A  new  trial  was  refused,  and 
appellant  prosecutes  this  appeal. 

The  following  errors  are  assigned  by  coun- 
sel for  appellant:  (1)  That  the  peUtlon  falls 
to  8t9te  that  the  defendant  and  plaintiffs  en- 
tered Into  any  contract  relative  to  furnishing 
the  ballast  required  in  Bourbon  county.  (2; 
Tbat  the  memorandum  filed  with  the  peti- 
tion as  an  exhibit  shows  an  incomplete  con- 
tract, and  one  that  was  never  fully  consum- 
mated. (3)  That  said  alleged  contract  was 
void  toe  want  of  mutuality,  and  was  not  bind- 
ing. For  these  reasons  appellant  claims  that 
the  court  erred  In  overruling  defendant's  de- 
murrer to  the  petition  and  motion  to  strike 
out  certain  portions  thereof,  and  In  overrul- 
ing defendant's  exceptions  to  the  testimony 
of  Tarlous  witnesses  introduced  for  the  pur- 
pose of  proving  the  quantity  of  ballast  that 
was  necessary  for  the  road. 

As  to  the  first  proposition,  counsel  for  ap- 


pellant contend  that  the  rules  of  pleading 
which  require  that  the  contract  Itself,  as  well 
as  the  breaches,  shall  be  substantially  set  up, 
are  fundamental,  and  have  neither  been  ab- 
rogated nor  essentially  modified  by  the  Civil 
Code.  This  rule  is  undoubtedly  ti-ue,  but  we 
are  unable  to  see  its  application  to  this  case; 
for  the  contract  relied  upon  was  not  only 
substantially  set  up,  but  was  set  up  in  its 
entirety,  word  for  word.  True,  the  petition 
does  not  allege  in  terms  that  the  verbal  prop- 
osition of  plaintiffs  was  accepted;  but  inas- 
much as  the  verbal  proposition  is  first  set 
forth,  and  the  petition  then  alleges  that  de- 
fendant executed  and  delivered  the  memoran- 
dum in  writing,  which  in  terms  accepts  that 
very  proposition,  we  think  the  acceptance 
was  sufficiently  shown,  and  that  the  objection 
of  counsel  Is  too  technical  to  be  considered 
meritorious. 

As  to  the  second  proposition,  that  the  con- 
tract itself  was  incomplete,  the  learned  coun- 
sel for  appellant  adduce  many  authorities, 
which  we  have  carefully  examined.  Even 
conceding  that  these  authorities  apply  In  a 
case  as  strong  as  this,  where  nothing  remains 
to  be  done  except  the  formal  execution  of 
a  contract  prescribing  the  specifications  and 
embodying  the  provisions  of  the  agreement 
already  entered  into,  we  are  of  the  opinion 
that  they  are  rendered  inapplicable  both  by 
the  pleadings  and  proof.  Considered  from 
the  standpoint  of  the  petition  alone,  It  al- 
leges that  the  plaintiffs  from  time  to  time 
applied  to  the  defendant  for  the  contract  and 
specifications  mentioned  in  said'  memoran- 
dum, but  that  the  defendant  put  them  off, 
and  finally  declined  altogether  to  execute 
such  contract  and  specifications.  TJie  peti- 
tion further  shows  tbat  plaintiffs  furnished 
a  large  amount  of  ballast,  which  was  ac- 
cepted by  the  defendant  On  the  other  hand. 
If  we  consider  the  question  In  the  light  of 
the  whole  case,  we  find  that  the  allegations 
of  the  petition  are  fully  sustained  by  the 
proof.  It  Is  in  evidence,  and  not  denied, 
that  the  president  of  the  Blue  Grass  Traction 
Company  not  only  refused  to  execute  any 
other  contract,  but  said  to  appellees,  "You 
have  already  got  a  contract"  It  is  also  in 
evidence  that  appellees  furnished  3,859.18 
cubic  yards  of  ballast,  all  of  which  was  de-' 
livered  to  and  Accepted  by  the  defendant 
Appellant,  having  refused  to  complete  the 
contract,  and  having  recognized  the  validity 
of  the  memorandum  In  writing,  not  only  by 
telling  appellees  that  they  already  had  a 
contract,  but  by  accepting  from  them  a  large 
amount  of  ballast  delivered  In  accordance 
with  the  terms  of  the  writing,  cannot  be 
heard  to  complain  of  the  fact  that  the  con- 
tract was  incomplete. 

But  counsel  further  complains  that  the 
contract  Is  void  for  uncertainty  and  want  of 
mutuality.  It  will  be  observed  that  the  ver- 
bal proposition  and  the  written  acceptance 
embrace  the  following:  (1)  The  quantity, 
the  necessary   amount   of  ballast    (2)   The 
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price,  |1  per  cubic  yard.  ^  The  place  of 
delivery,  on  the  track.  (4)  Tbe  place  of 
measurement,  at  the  crusher.  (5)  The  time 
when  the  work  was  to  begin,  as  soon  as  the 
tracks  were  laid  in  Bourbon  county.  The 
only  element  of  uncertainty  In  r^ard  to  the 
contract  Is  the  size  of  the  ballast;  but,  in 
view  of  the  fact  that  appellees  had  already 
furnished  a  large  amount  of  ballast  when 
the  breach  of  the  contract  occurred,  the  pre- 
sumption follows  that  the  ballast  for  the  re- 
maining portion  of  the  track  was  to  be  of 
the  same  size,  or  of  the  size  usual  and 
customary  for  the  purposes  for  which  it  was 
needed.  But  the  chief  complaint  of  counsel 
for  appellant  Is  of  the  quantity  to  be  furnish- 
ed. Tbe  want  of  mutuality,  he  claims,  arises 
from  the  fact  that  there  was  no  obligation 
resting  on  appellees  to  furnish  any  definite 
number  of  yards.  The  whole  length  of  the 
traclu  in  Bourbon  coimty  was  known  or  could 
be  measured.  That  part  of  the  traclu  al- 
ready ballasted  could  be  ascertained.  The 
size  of  the  rails,  the  distance  between  the 
ties,  and  the  physical  conditions  of  tbe 
country  were  all  known,  and,  in  the  absence 
of  any  agreement  as  to  the  exact  amount  of 
ballast  needed,  tbe  phrase  "necessary  bal- 
last" could  mean  nothing  more  nor  less  than 
the  ballast  reasonably  necessary  to  complete 
the  road  for  the  purposes  for  which  it  was 
built.  This  could  be  determined,  as  waa 
done  in  this  case,  from  the  testimony  of  ex- 
perts, who  bad  bad  experience  In  building 
roads  of  like  character  through  a  country 
of  similaf  physical  condition.  The.  words 
"necessary  ballast,"  therefore,  make  the 
amount  of  b&llast  contracted  to  be  delivered 
suflScieutly  certain;  and,  if  appellees  had 
failed  to  carry  out  their  contract;  appellant 
could  have  sued  them  and  recovered  damages 
for  all  over  $1  per  cubic  yard  they  were  re- 
quired to  pay  for  the  ballast  reasonably  nec- 
essary to  complete  the  road.  That  being  the 
case,  it  U  manifest  that  appellees  are  en- 
titled to  recover  in  this  action. 
Judgment  affirmed. 


FIELD  GROCEBY  CO.   et   al.  v.  CONLET 
et  al. 

(Court  of  Appeals  of  Kentucky.    Oct  11,  1907.) 

1.  Sales  —  Contract  —  Misrepbebektatior 
—Rescission. 

Under  Sess.  Acts  1904,  p.  72,  c  22,  pro- 
viding that  tile  sale  by  a  merchant  of  his  stock 
is  fraudulent  as  against  hia  creditors  unless  the 
purchaser,  at  least  five  days  before  the  sale, 
shall  notify  the  seller's  creditors  of  the  proposed 
sale,  and  requiring  the  sieller  to  furnish  the 
purchaser  a  statement  of  his  creditors,  the  mis- 
representation of  sellers  of  a  stock  of  goods  that 
they  had  no  creditors  was  material,  and  ground 
for  rescission  by  the  purchasers. 

2.  Same — Time  for  Rescindino. 

Where  the  sellers  of  a  stock  of  goods  mis- 
represented that  there  were  no  debts,  the  pur- 
chasers did  not  wait  more  than  a  reasonable 
time  before  electing  to  rescind,  though  they 
learned  tlie  night  the  Invoice  was  begun  there 


was  one  debt,  and  a  few  days  later  learned  oi 
others,  and  continued  to  run  the  store  for  sev- 
eral days. 

Appeal  from  Circuit  Court,  Johnson  County. 

"Not  to  be  officially  reported." 

Action  by  the  Field  Grocery  Company  and 
others  against  H.  B.  Conley  and  another. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.    Affirmed. 

G.  B.  Wheeler,  for  appellants.  L.  D.  Kenr 
nard,  for  appellees. 

HOBSON,  J.    Rice  ic  Roberts  in  January, 
1905,  were  carrying  on  a  store  in  PaintsvlUe, 
Ky.    Moore  &  Conley  proposed  to  them  to 
buy  tbe  stock  In  gross  at  cost  and  carriage. 
There  was  some  dickering  between  the  par- 
ties, but  finally  the  proposition  of  Moore  & 
Conl^  was  accepted.    They  asked  if  tliere 
were  any   debts,   and  were  informed   that 
there  were  none.    Tbe  store  was  dosed  to- 
ward evening,  and  the  parties  began  invoi- 
cing.   The  invoice  was  not  quite  finished  that 
night,  and,  at  the  suggestion  of  Bice,  Conley 
paid  him  $25  to  bind  the  trade.    That  night 
Moore  &  Conley  learned  that  there  was  a 
debt  against  Bice  &  Roberts  in  the  hands  of 
a  lawyer  in  the  town  for  collection ;  but  they 
were  assured  that  there  were  no  other  debts. 
The  following  day  was  Sunday.*  On  Monday 
morning,  the  invoice  having  been  completed 
and  amounting  to  $630,  Moore  &  Conley  took 
charge,    Moore  did  not  have  the  money  to 
pay  for  his  part  of  the  store,  and  wanted  to 
borrow  It;    but  Monday  morning  he  paid 
Bice  $10  more  on  the  purchase.    During  that 
week  debts  amounting  to  over  ?600  were  plac- 
ed in  the  bands  of  tbe  attorney.    He  told 
Moore  &  Conley  that  tbe  creditors  would  take 
tbe  money  that  they  were  to  pay  and  guar- 
antee them  against  loss  if  they  would  carry 
out  tbe  trade.    But  it  turned  out  that  there 
were  something  over  $200  of  debts  which  had 
been  created  by  Rice  while  running  the  store 
before  Roberts  became  his  partner.    Moore  3c 
Conley  became  alarmed,  and  offered  the  store 
back  to  Rice  &  Roberts;   and,  they  declining 
to  take  it,  Moore  &  Conley  declined  to  comply 
with  tbe  trade  they  had  made,  and  the  store 
was  locked  up.    Moore  &  Conley  bad  run  the 
store  for  about  a  week  when  this  was  done. 
The  creditors  of  Rice  &  Roberts  then  brought 
these  suits  to  obtain  Judgment  against  Moore 
&  Conley  for  their  debts  and  to  compel  them 
to  pay  for  the  stock  of  goods.    They  resisted 
the  recovery  sought,   and  by  their  answer 
asked  a  rescission  of  the  contract  on   tbe 
ground  that  they  had  been  deceived  by  Rice 
&  Roberts,  who  had  represented  to  them  that 
there  were  no  debts  against  the  store,  and 
that  but  for  this  they  would  not  have  made 
the  trade.    On  final  hearing  tbe  circuit  court 
entered  Judgment  in  favor  of  Moore  &  Conley, 
and  from  this  Judgment  the  creditors  appeal. 

By  the  act  of  1904  (see  Sess.  Acts  1904,  p. 
72,  c.  22)  the  sale  by  a  merchant  of  his  stock 
in  bulk  is  fraudulent  as  against  his  credit- 
ors, unless  the  purchaser,  at  least  five  dajra 
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before  the  conBiunmatlon  of  the  Bale,  shall 
notify  the  seller's  creditors  of  the  proposed 
8al&  It  Is  incumbent  on  the  seller  to  fur- 
nJah  the  purchaser  a  written  statement  of  his 
creditors,  and  the  purchaser  is  not  responsi- 
ble to  any  creditor  not  mentioned  In  the  writ- 
ten statement  Penalties  are  provided  for  a 
yiolation  of  the  provisions  of  the  act  by  the 
seller.  It  was  therefore  important  that 
Moore  &  Conley  should  know  whether  there 
were  any  creditors ;  for  by  the  terms  of  the 
act  the  sale  was  void  as  to  them  unless  the 
provisions  of  the  act  were  compiled  with. 
When  Rice  ft  Roberts  misrepresented  to  them 
the  facts  as  to  their  creditors,  it  was  a  ma- 
teria] misrepresentation,  such  as  furnished 
Just  grounds  to  avoid  the  contract  It  is  true 
that  Moore  &  Conley  knew  that  there  was 
one  debt  on  the  night  they  began  taking  the 
Invoice,  and  It  Is  also  true  that  they  knew 
there  vtrere  a  number  of  other  debts  by  the 
middle  of  the  next  week,  and  that  tiiey  con- 
tinued to  hold  the  store  and  to  run  it  for  sev- 
eral days  after  this.  But  they  were  entitled 
to  a  reasonable  time  to  determine  what  they 
aliould  do  after  they  had  been  placed  in  a 
false  position  by  Rice,  who  was  the  active 
man  in  the  trade  with  them;  and,  in  view 
of  all  the  facts,  we  conclude  that  they  did  not 
-wait  more  than  a  reasonable  time  before 
electing  to  rescind  the  contract  They  had 
paid  $35  upon  the  contract  The  circuit 
court  held  that  they  had  received  no  more 
than  this  out  of  the  store,  although  the  In- 
voice made  after  they  turned  the  store  back 
was  $160  less  than  the  invoice  made  when 
they  took  it  The  circuit  court  concluded 
from  the  evidence  that  the  difference  was  due 
to  errors  in  the  first  Invoice.  On  this  ques- 
tion of  fact  we  have  concluded  that  we  ought 
not  to  disturb  the  finding  of  the  circuit  Judge. 
Judgment  afiirmed. 


AMERICAN  CENTRAL  INS,  CO.  v.  LEAKE. 
(Court  of  Appeals  of  Kentucky.    Oct  10,  1907.) 

1.  PBAODS,      STAXnTB     OF— INSURANCB     CON- 
TEACT— PERrORMANCB  WiTHIN  YEAB. 

A  verbal  insurance  contract  for  more  than 
a  year,  being  capable  of  performance  by  the 
occurrence  of  a  loas  within  a  year,  was  not  with- 
in the  statute  of  tiaods. 

(Ed.  Note.— For  cases  in  point  see  Gent  Big. 
vol.  23,  Frauds,  Statute  of.  Si  74,  75.] 

2.  irsubahck  —  irbubabi.e     intebbst  —  llr 
Estate. 

Where  a  widow  held  certain  real  estate  for 
life,  remainder  in  fee  to  the  children  of  herself 
and  her  deceased  hasband,  she  had  an  insurable 
interest 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
VOL  28,  Insnrance,  {  139.] 

3.  APPKAii — Cboss-Appeai* — Review. 

Where,  in  an  action  on  a  policy  for  $1,000 
in  case  of  total  loss,  plaintiff  recovered  $750, 
and  defendant  appealed,  but  plaintiff  did  not 
prosecute  a  cross-appeal,  her  right  to  recover  the 
face  value  of  the  policy  as  provided  by  Ky.  St 
1903,  }  700,  could  not  be  determined. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  3573.1 


4.  Inbubance — Lite  Exfeotanct— Elevents. 
Where  insured's  interest  in  the  property  de- 
stroyed was  only  a  life  estate,  and  she  was  pres- 
ent and  testified,  the  court  properly  refused  to 
give  an  instruction  as  to  her  life  expectancy  and 
the  value  of  her  Interest  In  the  house  burned, 
based  entirely  on  annuity  tables:  the  jury  beine 
authorized  to  consider  plaintiff's  health  and 
vigor  in  addition  to  the  tables  in  determining  her 
expectancy. 

Appeal  from  Circuit  Court  Simpson  Coun- 

^. 

"Not  to  be  officially  reported." 

Action  .by  Mrs.  B.  H.  Leake  against  the 
American  Central  Insurance  Company.  Ftom 
a  Judgment  for  plaintilf,  defendant  appeals. 
Affirmed. 

Geo.  C.  Harris,  for  appellant  L.  B.  Finn, 
for  appellee. 

NCNN,  J.  This  is  an  appeal  from  a  Judg- 
ment in  favor  of  appellee  in  the  sum  of  $750, 
rendered  against  appellant  on  a. fire  insurance 
policy. 

The  evidence  conduces  to  prove  that  appel- 
lee owned  property  In  the  city  of  Franklin, 
Ky.,  known  as  the  "Wilson  property."  On 
the  20th  day  of  September,  1904,  she  had  this 
property  Insured  for  the  sum  of  $1,000,  the 
policy  expiring  on  September  20,  1907,  for 
which  she  paid  H.  K.  Mitchell,  agent  of  ap- 
pellant, the  sum  of  $14.  On  or  about  October 
28  or  29,  1904,  she  traded  this  property  to 
one  E.  S.  Tapscott  and,  desiring  to  have  her 
newly  acquired  property  insured,  her  two 
sons,  Edgar  and  James  O.  Leake,  acting  for 
her,  together  with  said  E.  S.  Tapscott,  went 
to  H.  K.  Mitchell  and  told  him  of  the  trade 
that  had  been  made,  and  of  their  desire  to 
have  the  newly  acquired  property,  known  In 
the  record  as  the  "Gant  property  or  the  upper 
house,"  insured.  The  two  Leakes,  Tapscott, 
and  Mitchell  are  the  only  witnesses  who  tes- 
tified as  to  what  occurred  at  that  meeting. 
The  Leakes,  corroborated  by  Tapscott,  testi- 
fied that  Edgar  Leake  stated  to  Mitchell  that 
his  mother  wanted  the  policy  that  she  held 
on  the  Wilson  property  transferred  to  the 
Gant  property.  Mr.  Mitchell  answered  that 
that  could  not  be  done;  that  a  policy  on  one 
house  could  not  be  transferred  to  cover  an- 
other house;  that  the  old  policy  would  have 
to  be  canceled  and  Issue  another  on  the  other 
house;  that  he  agreed  to  do  this  for  the  un- 
earned portion  of  the  premium  on  the  Wilson 
house;  that  James  Leake,  at  that  time,  told 
Mitchell  to  issue  the  policy,  and,  If  there  were 
any  extra  charges  for  It,  that  he  would  pay 
same.  Mitchell  answered  that  there  would 
be  no  charges  tor  It  The  policy  on  the  Wil- 
son house  had  been  Issued  by  Mitchell  and 
bad  been  kept  on  deposit  In  his  safe  from  the 
date  of  its  issuance  to  the  time  of  this  alleged 
new  contract.  It  was  understood  that  this 
new  policy  would  be  issued  by  Mitchell  and 
placed  in  his  safe  and  held  like  the  other. 
In  the  early  part  of  the  year  1906,  the  Gant 
house  was  destroyed  by  fire.  Mitchell  denied 
the  statements  made  by  the  three  witnesses, 
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and  stated  that  be  was  requested  to  transfer 
the  policy  on  the  Wilson  house  to  E.  S.  Tap- 
Bcott,  which  he  did  at  the  time  In  the  pres^ 
ence  of  the  parties.  This  was  contradicted 
by  the  Leakes  and  Tapscott.  They  say  that 
no  request  for  the  transfer  of  the  policy  to 
Tapscott  was  aslced,  and  no  transfer  of  it  was 
made  at  that  tlm&  They  also  stated  that  in 
the  trade  between  appellee  and  Mr.  Tapscott 
the  policy  was  not  Included,  Tapscott  paid 
nothing  therefor,  and  on  the  very  day  of  this 
alleged  trade  with  Mitchell,  Tapscott  pro- 
cured insurance  on  his,  or  the  Wilson  house, 
from  another  Insurance  agent.  Bdgar  Leake 
stated,  further,  that  on  the  day  after  this 
contract  for  insurance,  and  as  he  was  passing 
by  the  door  of  Mitchell's  office,  he  was  called 
by  Mitchell  into  the  oSice  and  asked  to  sign 
a  writing  on  the  back  of  tbe  Wilson  policy; 
and,  having  all  confidence  In  Mitchell,  he  did 
hot  read  it,  but  supposed  at  the  time  he  was 
blgnlng  his  mother's  (appellee's)  name  to  the 
paper  in  regard  to  the  cancellation  of  the  Wil- 
hoh  policy;  but  after  the  house  was  destroy- 
ed by  fire  it  was  ascertained  that  it  was  a 
transfer  of  that  policy  to  Tapscott  There 
was  other  evidence  Introduced  on  other  is- 
sues, which  we  will  refer  to  hereafter. 

Tbe  court  gave  two  instructions  to  the  Jury, 
which  read  as  follows:  "(1)  The  court  in- 
structs the  jury  that  if  they  should  believe 
from  the  evidence  that  the  plaintifTs  sons, 
or  either  of  them,  acting  as  her  agent,  re- 
quested the  defendant's  agent  to  insure  for 
plaintiff  the  Gant  bouse  for  $1,000  against 
loss  by  fire,  to  expire  at  the  same  time  that 
the  policy  for  that  amoimt  then  held  by  piain- 
tifC  on  the  Wilson  house  expired.  In  considera- 
tion of  the  unearned  premium  on  the  Wilson 
house,  and  that  the  defendant  company  by 
its  agent  agreed  to  issue  said  policy,  and 
that  hereafter  in  February,  1906,  said  Gant 
bouse  was  destroyed  or  damaged  by  Are,  then 
and  in  that  event  the  Jury  should  find  for 
the  plaintiff  the  fair  cash  value  at  that  time 
of  plaintiff's  life  estate  in  the  property  or 
the  part  thereof  so  destroyed  not  exceeding 
$1,000,  the  amount  claimed.  (2)  The  court 
instructs  the  Jury  that,  in  order  for  the  par- 
ties to  have  made  a  contract  for  the  insur- 
ance in  controversy,  the  minds  of  the  parties 
must  have  met,  and  both  of  them,  or  the 
agents  of  tK>th  of  them,  must  have  agreed 
that  the  defendant  company  should  issue  a 
policy  on  the  Gant  bouse  for  $1,000,  payable 
to  plaintiff,  the  same  to  expire  at  the  same 
time  the  policy  then  held  by  plaintiff  in  tbe 
defendant  company  on  the  Wilson  house  ex- 
pired, and  in  consideration  of  tbe  unearned 
premium  on  said  old  policy;  and,  unless  tbe 
Jury  should  so  believe,  they  should  find  for 
defendant" 

Appellant  asks  a  reversal  for  the  following 
reasons:  First,  that  the  contract  verbally  en- 
tered into  by  the  Insured  and  the  company 
was  within  the  statute  of  frauds;  second, 
that  the  contract  is  void  because  tbe  Interest 
of  the  Insured  was  not  In  fee  simple;  third, 


that  tbe  evidence  was  not  sufficient  to  au- 
thorize the  verdict  and  that  it  la  excessive. 

Appellant  does  not  contend  that  a  verbal 
contract  for  insurance  is  not  binding  upon  the 
parties,  but  claims  that  the  particular  con- 
tract proven  in  this  case  Is  within  the  stat- 
utes of  fraud,  as  it  -was  not  to  be  completed 
or  come  to  an  end  until  the  year  1907.    This 
contract  was  -with  reference  to  the  insurance 
of  a  house,  and  the  contingency,  the  destruc- 
tion of  the  house  by  Are,  which  would  fix  ap- 
pellant's responsibility  for  the  loss,   might 
have  happened,  as  it  did,  within  a  year  from 
tbe  making  of  the  contract  and  for  this  rea; 
son  the  statutes  of  fraud  do  not  apply.    In 
the  case  of  Klein  &  Son  v.  Liverpool  and 
liondon,  etc.,  Ins.  Co.,  67  a  W.  250,  22  Ky. 
Law  Rep.  801,  this  court  said:    "It  has  been 
decided  that  if  the  time  of  performance  de- 
pends,  by   the  contract   on   a   contingency 
which  may  happen  within  a  year,  the  case  is 
not  within  the  statute,  although  the  con- 
tingency may  not  happen  within  the  year, 
yet  as  it  may  happen   in   that  period,  in 
which  case  the  contract  is  to  be  then  per- 
formed, the  agreement  cannot  be  said  to  be 
one  which  is  not  to  be  performed  within  the 
year.   In  the  case  of  Dickey  v.  Dickinson,  105 
Ky.  748,  49  S.  W.  761,  88  Am.  St  Rep.  337, 
the  court  quoted  with  approval  from  the  case 
of  Stowers  r.  Hollls,  83  Ky.  648,  the  follow- 
ing:   "  'If  the  performance  of  a  contract  de- 
pends upon  a  contingency  which  may  happen 
within  a  year,  then  it  Is  not  within  the  stat- 
ute, although  that  contingency  may  not  in 
fact  happen  until  after  the  expiration  of  the 
year,  and  although  the  parties  may  not  have 
expected  that  It  would  occur  witbin  that 
period.    It  is  sufficient  if  tbe  possibility  of 
performance  existed.'" 

On  tbe  second  proposition  as  to  the  in- 
terest of  appellee  in  the*  property,  it  ap- 
pears that  her  husband  owned  and  bad  the 
title  to  the  Wilson  house.  He  died  intestate, 
and  his  widow,  appellee,  held  and  owned  tbe 
life  estate  in  it  with  remainder  in  fee  to  their 
children.  When  she  traded  the  bouse  to 
Tapscott  be  conveyed  the  bouse  to  ber  and 
her  children,  fixing  the  interest  In  the  same 
as  in  the  Wilson  house.  There  is  no  pre- 
tense that  there  was  any  fraud  or  deception 
perpetrated  In  procuring  the  insurance.  No 
questions  were  asked  with  reference  to  the 
title.  This  court  has  repeatedly  decided  that 
a  widow  holding  such  an  interest  in  prop- 
erty bad  an  insurable  interest  See  the  cases 
of  Hartford  Ins.  Co.  v,  Haas,  87  Ky.  531,  O 
S.  W.  720,  2  L.  R.  A.  64;  Phoenix  Ins.  C!o.  v. 
Adams,  8  Ky.  Law  Rep.  632;  Agricultural 
Ins.  Co.  V.  Yates,  10  Ky.  Law  Eep.  984. 

The  question  as  to  whether  or  not  appellee 
was  entitled  to  the  face  value  of  the  policy 
under  section  700  of  the  Kentucky  Statutes 
of  1903  Is  not  decided,  for  the  reason  appellee 
has  not  prosecuted  a  cross-appeal. 

Appellant  asked  the  court  to  give  the  fol- 
lowing Instruction:  "The  court  Instructs  tbe 
Jury  that  the  plalntifF  stated  Oiat  she  was  52 
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jrean  old  at  the  time  the  house  burned. 
Therefore  her  expectancy  of  life  Is  19  68/100, 
and  that  the  value  of  her  interest  in  said 
house  burned  la  and'  ivas  61.05  per  cent  of 
Its  cash  value-  at  the  time  it  was  burned." 
And  excepted  to  the  refusal  of  the  court  to 
give  It.  The  court  properly  refused  this  In- 
struction. The  expectancy  of  life,  In  cases 
like  this,  calculated  from  the  annuity  tables, 
is  not  alone  the  proper  criterion  for  estimat- 
ing the  value  of  life  estates.  When  the  per- 
son upon  whose  life  the  estate  depends  is  of 
ordinary  health  and  vigor  for  one  of  her  age, 
then  the  annuity  tables  furnish  the  proper 
criterion  to  fix  the  value  of  the  life  estate; 
but  this  rule  should  be  varied  on  account  of 
nnusual  vigor  or  frailty  of  constitution  or 
health,  which  may  either  lengthen  or  shorten 
the  probable  duration  of  the  life  estate. 
There  was  no  oral  proof  introduced  on  this 
question;  but  it  appears  from  the  record  that 
api>ellee  was  present  before  the  Jury,  testi- 
fied, and  the  Jury,  In  estimating  the  value  of 
her  life  estate,  had  the  right  to  consider  her 
age  and  appearance  for  vigor  and  health. 
The  proof  shows  that  the  greater  proportion 
of  the  two  ell  rooms  was  standing  after  the 
fire,  but  were  greatly  damaged.  The  two 
carpenters  who  testlfled,  one  for  each  side, 
said  that  the  whole  house  would  have  to  be 
rebuilt,  and  that  the  lumber  in  these  two 
rooms  was  of  little,  if  any,  value.  In  our  opin- 
ion the  house  was  so  nearly  destroyed  that 
the  part  left  standing  was  of  no  material 
value  as  a  building. 

Appellee's  evidence  authorized  the  submls- 
Bion  of  the  case  to  the  Jury,  and  the  court 
properly  refused  to  give  a  peremptory  In- 
struction in  favor  of  appellant  -Not  having 
anything  before  us,  except  the  ag^e  of  appel- 
lee and  the  annuity  tables  In  3  Bush,  the 
amount  of  the  verdict  seems  rather  large; 
but  appellee  was  present  before  the  Jury, 
and  from  the  amount  of  the  verdict  the  pre- 
sumption Is  that  her  presence  Indicated  that 
she  was  a  lady  of  vigor  and  fine  health,  and 
would  live  a  sufficient  length  of  time  to 
realize  that  amount  from  the  property. 

For  these  reasons,  the  Judgment  of  the 
Uywer  court  Is  afilrmed. 


PADUCAH    CITY    RT.    v.    ALBXANDEB'S 
ADM'E. 

(Conrt  of  Appeals  of  Kentucky.    Oct  11,  1907.) 

1.  Stbbbt   Railboads  — Dutt   Towabd   Pk- 

DESTBIAHS. 

Motormen  must  keep  a  lookoat  for  persons 
nsing  the  street  and  for  persons  on  or  so  near 
the  track  as  to  be  liable  to  collide  with  the  cars, 
and  ezerciae  ordinary  care  to  avoid  collision 
with  them. 

[E^  Note^-For  cases  in  point  see  Cent  Dig. 
vol.  44,  Street  Railroads,  f  174.] 

2.  Samb— QossnoR  fob  Jubt. 

Whether  a  motorman  has  exercised  ordinary 
care  toward  a  pedestrian  injured  in  collision 
with  his  car  is  a  question  for  the  Juty. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  44,  Street  Bailioads,  |  253.] 


3.  Saub— Irstbuctiors. 

An  instniction  that  It  was  a  motonnan's 
duty  to  exercise  ordinary  care  to  discover  per- 
sona on  the  track,  and  to  avoid  colliding  with 
such  persons,  was  not  erroneous  for  omitting 
the  clause  "to  use  ordinary  care"  before  the 
words  "to  avoid,"  etc. 

4.  Death— Action    fob— Dauaqes    Becovbb- 
'able. 

In  an  action  by  an  administrator  for  the 
negligent  death  of  a  child,  it  was  error  to  au- 
thorize recovery  for  physical  and  mental  suffer- 
ing; the  full  measure  of  recovery  being  such 
amount  as  will  fairly  compensate  the  estate  tor 
the  destruction  of  decedent's  power  to  earn 
money. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Death,  $f  115,  liai 

Appeal  from  Circuit  Ooxirt,  McCracken 
County. 

"Not  to  be  officially  rqwrted." 

Action  by  Elite  Alexander's  administrator 
against  the  Paducah  City  Railway.  From  a 
Judgment  for  plaintilT,  defendant  appeals. 
Reversed  and  remanded. 

Wheeler,  Hughes  &  Berry,  for  appellant 
Hendrick,  Miller  &  Marble,  for  appellee. 

CARROLL,  J.  Ellie  Alexander,  a  child 
about  three  years  of  age,  was  struck  and  In- 
jured by  one  of  appellant's  street  cars,  from 
the  effects  of  which  Injuries  she  died  about 
two  days  afterwards.  Her  administrator 
brought  this  action  against  appellant  to  re- 
cover damages  for  her  death.  It  Is  charged 
In  the  petition  that  the  persons  In  charge  of 
the  car  "negligently,  recklessly,  wantonly, 
and  with  gross  negligence  ran  and  drove  Its 
car  upon  the  said  Ellie  Alexander,  now  de- 
ceased, who  was  then  an  Infant  a  little  more 
than  two  years  of  age,  and  did  knock  down, 
bruise,  crush,  mangle,  and  fatally  injure  her 
In  her  arm,  bead,  and  body,  from  which  said 
Ellie  Alexander  did  suffer  the  most  excru- 
ciating bodily  pain  and  mental  anguish,  and 
did  linger  for  more  than  two  days  in  said 
agony  of  body,  and  after  so  lingering  and 
Buffering  did  die  from  said  injurlea."  Upon 
the  trial  a  verdict  was  rendered  for  ?750. 
To  obtain  a  reversal  of  the  Judgment  on  this 
verdict,  this  appeal  is  prosecuted. 

Only  two  errors  are  assigned:  First,  that 
the  verdict  of  the  Jury  is  not  supported  by 
and  Is  flagrantly  against  the  evidence;  sec- 
ond, that  the  trial  Judge  erred  In  instruct- 
ing the  Jury  and  in  refusing  to  give  ah  in- 
struction offered  by  defendant  below,  now 
appellant 

The  error  first  assigned  we  do  not  deem  it 
necessary  to  discuss,  as  there  was  ample  evi- 
dence to  support  the  verdict;  indeed,  this 
IJoInt  Is  not  seriously  pressed  by  counsel  for 
appellant 

The  instruction  complained  of  is  as  fol- 
lows: "It  was  the  duty  of  the  defendant 
and  Its  motorman  In  charge  of  its  car  and 
In  operating  same  at  the  time  and  place  com- 
plained of  to  keep  a  lookout  ahead  for  per- 
sons using  the  street,  and  for  persons  on  or 
so  near  Its  track  as  to  be  liable  to  collide- 
with  or  be  struck  by  said  car,  and  to  ex- 
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erclse  ordinary  care  to  discover  persons  so 
on  or  near  Its  track,  and  to  avoid  colliding 
with,  striking  or  running  said  car  over  sucli 
persons;  and  if  you  shall  believe  from  the 
evidence  In  this  case  that  the  defendant's 
motorman  at  the  time  and  place  complained 
of  failed  to  do  either  of  diese  things,  and  "by 
reason  of  such  failure  and  as  a  direct  and 
proximate  cause  thereof  plaintiff's  decedent, 
Ellle  Alexander,  was  run  over.  Injured,  and 
killed  by  said  car,  then  defendant  was  guilty 
of  negligence,  and  the  law  In  this  case  Is  for 
the  plalntlfF,  and  yon  will  find  for  him  such 
sum  In  damages  as  yon  may  believe  from  the 
evidence  In  this  case  will  fairly  compensate 
the  estate  of  the  said  Ellle  Alexander  for  the 
destruction  of  her  ix>wer  to  earn  money  and 
for  physical  and  mental  suffering,  if  any, 
but  not  exceeding  the  amount  claimed  by  the 
plaintiff,  to  wit,  ?10,000."  Two  defects  In 
this  instruction  are  pointed  out:  It  Is  said 
that  the  words  "to  use  ordinary  care"  should 
have  been  Inserted  between  the  words  "and" 
and  "to  avoid  colliding  with,"  bo  that  the 
instruction  in  this  particular  wonld  read: 
"To  exercise  ordinary  care  to  discover  per- 
sons so  on  or  near  Its  track,  and  to  use  ordi- 
nary care  to  avoid  colliding  with,  striking, 
or  running  said  car  over  such  persons." 
The  other  Is  that  It  allows  the  jury  to  award 
damages  for  physical  and  mental  suffering. 
Entertaining  the  view  that  the  Instruction 
given  was  erroneous,  counsel  for  appellant 
offered  the  following  Instruction,  which  was 
refused :  "The  court  Instructs  the  Jury  that 
It  was  the  duty  of  the  defendant  and  its  mo- 
torman In  charge  of  Its  car  In  operating 
same  at  the  time  and  place  complained  of 
by  plaintiff  to  keep  a  lookout  ahead  for  per- 
sons nsing  the  streets,  and  for  persons  on  or 
so  near  Its  tracks  as  to  be  liable  to  collide 
with  or  be  struck  by  said  car,  and  to  exer- 
cise ordinary  care  to  discover  persons  so  on 
or  near  Its  track,  and  to  use  ordinary  care 
to  avoid  colliding  with,  striking,  or  running 
said  car  over  any  such  persons,  and  if  yon 
shall  believe  from  the  evidence  in  this  case 
that  the  defendant's  motorman,  at  the  time 
and  place  complained  of,  failed  to  do  either 
of  these  things,  and  by  reason  of  such  fail- 
ure, and  as  a  direct  and  proximate  cause 
thereof,  the  plaintiff's  decedent,  Ellle  Alex- 
andl»r,  was  struck  and  Injured  by  said  car, 
from  the  effects  of  which  injuries  she  after- 
wards died,  then  the  law  In  this  case  Is  for 
the  plaintiff,  and  you  will  find  for  talm  In 
such  sum  In  damages  as  you  may  believe 
from  the  evidence  In  this  case  will  fairly 
compensate  the  estate  of  the  said  Ellle  Alex- 
ander for  the  destruction  of  her  power  to 
earn  money,  not  exceeding  the  amount  claim- 
ed by  plaintiff,  to  wit,  $10,000." 

It  Is  the  duty  of  motormen  in  charge  of 
street  cars  to  keep  a  lookout  ahead  for  per- 
sons using  the  street,  and  for  persons  on  or 
so  near  its  track  as  to  be  liable  to  collide 
with  or  be  struck  by  cars,  and  to  exercise 
ordinary  care  to  discover  persons  so  on  or 


near  Its  track,  and  to  use  ordinary  care  to 
avoid  colliding  with,  striking,  or  running  the 
car  over  such  <persons..  All  that  Is  required 
of  the  motormen  In  respect  to  the  matters 
under  consideration  Is  to  e^Cercise  ordinary 
care.  If  this  degree  of  care  Is  exercised,  the 
company  will  not  be  liable  for  Injuries  or 
accidents;  and  whether  or  not  It  has  exer- 
cised It  Is  a  question  for  the  Jury.  We  do 
not  think  the  substantial  rights  of  appellant 
oonld  have  been  prejudiced  by  the  failure  to 
use  in  the  Instruction  at  the  place  indicated 
the  words  "to  use  ordinary  care."  Probably 
the  Insertion  of  these  words  would  have 
made  the  Instruction  a  little  clearer  and 
more  explicit  on  this  point;  but  the  Jury  up- 
on a  consideration  of  the  entire  Instruction 
could  not  well .  escape  the  conclusion  that 
the  motorman  was  only  required  to  exercise 
ordinary  care  to  avoid  colliding  with,  strik- 
ing, or  running  his  car  over  the  deceased. 
So .  much  of  the  Instruction  as  allowed  the 
Jury  to  award  damages  for  physical  and  men- 
tal suffering  was  prejudicial.  It  Is  manifest 
from  the  petition  that  the  action  was  brought 
to  recover  damages  tor  the  death  of  the 
child,  and  not  its  mental  and  physical  suffer- 
ing between  the  time  of  the  injury  and  the 
death.  All  the  evidence  was  directed  to 
the  point  that  the  motorman  was  guilty  of 
negligence  In  Injuring  the  child.  In  actions 
of  this  character,  the  plaintiff  is  not  entitled 
to  recover  for  the  physical  and  moital  suf- 
fering of  deceased.  The  fall  measure  of  his 
recovery  Is  such  an  amount  as  will  fairly 
compensate  the  estate  of  the  deceased  for 
the  destruction  of  her  power  to  earn  money, 
and  it  Is  clear  that  her  administrator  was 
not  entitled  to  recover  damages  for  suffering, 
and  the  Jury  should  not  have  been  Instructed 
that  they  might  award  it  L.  &  N.  R.  Co. 
V.  Sanders,  44  S.  W.  644,  19  Ky.  Law  Rep. 
1942;  Lewis  v.  Taylor  Coal  Co.,  06  S.  W. 
1044,  112  Ky.  845,  57  L.  R.  A.  447.  It  is 
true  the  verdict  Is  not  large,  but  how  much 
the  Jury  allowed  for  the  mental  and  physical 
suffering  of  the  child,  and  how  much  for 
the  destruction  of  her  power  to  earn  money, 
we  are  unable  to  say.  Certain  it  Is  that 
they  were  permitted  by  the  Instruction  to 
award  damages  for  both  of  these,  when  they 
should  have  been  limited  to  one  of  them; 
and,  this  being  true,  the  Instruction  'was 
prejudicial  to  the  eubstantlal  rights  of  the 
appellant. 

Wherefore  the  Judgment  la  reversed,  with 
directions  for  a  new  trial  consistent  wttlk 
this  opinion. 


CHAPMAN  V.  CITY  OF  MAYFIBLD. 

(Court  of  Appeals  of  Kentucky.    Oct  3,  1907.) 

1.  MuNicipAi.  CoBPOBATioNB— Polios  Powkk 
—Animals— Run  NINO  at  Labob. 

Under  Ky.  St.  1903,  8  3490,  subaec.  31,  giv- 
ing thr  board  of  council  of  a  (!ity  of  the  fourth 
class  the  right  to  establish  a  pound  and  make 
regulations  for  Impounding  stock,  and  to  pro- 
hibit Uie  miming  at  large  of  stock  on  the  city 
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■treets,  and  subsection  S3,  providing  that  the 
council  shall  have  power  to  make  ordinances 
to  carry  Into  effect  powem  in  that  section  grant- 
ed and  to  do  all  things  belongine  to  the  police 
of  incorporated  citites,  a  city  of  the  fourth  class 
was  autnorized  to  pass  an  ordinance  prohibiting 
stock  from  running  at  large  within  the  corporate 
limits  and  imposing  a  fine  for  its  violation. 

[Ed.  Note. — For  cases  in  point,  see  Gent.  Dig. 
▼oL  36,  Mnnicipal  Corporations,  §  1336.] 

2.  Appeat^— Rkvibw  —  Questions  Bkvikwa- 

BUS. 

Under  Kj.  St.  1003,  §  3519,  providing  that, 
where  a  fine  of  $20  or  less  is  imposed  in  a  police 
conrt  under  an  ordinance,  the  legality  of  such 
ordinance  may  be  tested  by  appeal  to  the  circuit 
oonrt,  and  that  from  its  judgment  either  party 
may  appeal  to  the  superior  court  or  Court  of 
Appeals,  the  circnit  court  and  Court  of  Appeals 
mre  limited  on  such  an  appeal  to  the  question  of 
the  validity  of  the  ordinance. 

Appeal  from  Circuit  Court,  Orares  County. 

"Not  to  be  officially  reported." 

8.  A.  Cbapman  was  convicted  in  a  police 
court  of  permitting  his  cows  to  roam  at  large 
within  the  corporate  limits  of  a  municipality 
in  violation  of  an  ordinance  thereof.  From  a 
judgment  of  the  circuit  court,  affirming  the 
Judgment  of  the  police  court,  he  appeals.  Af- 
firmed. 

J.  P.  Erers  and  T.  J.  Murphy,  for  appel- 
lant    M.  B.  Holifleld,  for  appellee. 

BABKER,  J.  The  aK>ellant,  8.  A.  Chap- 
man, was  fined  $1  in  the  police  court  of  May- 
fleld,  Ky.,  for  permitting  his  two  cows  to 
roam  at  large  within  the  corporate  limits  of 
the  municipality,  in  violation  of  a  city  ordi- 
nance. To  test  the  validity  of  the  ordinance 
be  appealed  to  the  Oraves  circuit  court, 
■where  the  Judgment  of  the  itoUce  court  was 
affirmed ;  and  from  the  judgment  of  the  dr- 
cnlt  court  he  has  prosecuted  an  appeal  to 
tbis  court 

The  city  of  Mayfleld  (fourth  class)  has  an 
ordinance  which  prohibits  stock  from  running 
at  large  within  the  corporate  limits,  and 
among  other  things  authorizes  a  fine  of  not 
less  than  $1,  nor  more  than  $10,  for  its  vio- 
lation. This  ordinance  was  passed  in  pur- 
suance of  the  authority  of  subsections  31  and 
33  of  section  3490,  Ky.  St  1903,  which  con- 
fers the  powers  of  cities  of  the  fourth  class. 
These  provisions  are  as  follows:  Subsection 
81:  "The  board  of  council  shall  have  the 
right  to  establish  and  maintain  a  pound,  and 
make  proper  regulations  for  the  Impoimding, 
keeping  stock,  fixing  fees  for  same  and  re- 
lease of  same,  and  regulate  and  prohibit  the 
running  at  large  of  stock  on  the  streets  of 
the  city."  Subsection  33:  "Said  city  council 
shall  have  legislative  power  to  make  by- 
laws and  ordinances  for  the  carrying  Into 
effect  of  all  the  powers  herein  granted  for 
the  government  of  the  city,  and  to  do  all 
things  properly  belonging  to  the  police  of  in- 
corporated cities."  The  power  of  the  dty, 
under  the  foregoing  authority,  to  pass  the 
ordinance  In  question,  is  so  thoroughly  e»- 
tabUabed  by  the  reasoning  of  the  opinion  in 
City  of   Faducab  v.  Bagsdale,  28  Ky.  Law 


Rep.  1067,  92  S.  W.  13,  that  it  Is  not  neces- 
sary in  this  case  to  more  than  refer  to  It  to 
uphold  the  ordinance  In  question.  There  an 
ordinance  of  the  city  of  Paducah,  in  all  sub- 
stantial respects  like  that  before  us,  was  up- 
held. In  that  case  it  was  urged  that  the  pro- 
vision authorizing  the  infliction  of  a  fine  for 
a  breach  of  the  ordinance  was  beyond  the 
power  of  the  city;  but  this,  as  well  as  the 
provision  for  the  impounding  of  the  stock, 
was  upheld.  This  conclusion  disposes  of  the 
only  question  before  us. 

Section  3519,  Ky.  St  1903,  which  is  as  fol- 
lows: "Appeals  shall  be  from  the  Judgment 
of  said  court  to  the  circuit  court  of  the  coun- 
ty in  all  cases  where  the  fine  Is  more  than 
twenty  dollars.  In  cases  where  fines  of  twen- 
ty dollars  or  less  are  imposed  or  authorized 
under  ordinances,  the  legality  of  such  ordi- 
nances may  be  tested  by  either  party  by  an 
appeal  to>  the  circuit  court  of  -  the  county. 
Where  any  Judgment  shall  be  rendered  from 
the  circuit  court  of  the  county,  as  provided 
for  in  this  section,  either  the  city  or  the  ac- 
cused may  appeal  to  the  superior  court  or 
the  Court  of  Appeals" — only  authorizes  an 
appeal  for  the  purpose  of  testing  the  validity 
of  the  ordinance  where  the  fine  is  $20  or  less. 
By  the  very  terms  of  the  statute  the  circuit 
court  and  this  conrt  are  limited  to  the  ques- 
tion of  the  validity  of  the  ordinance  Involved 
on  the  appeal.  We  have  no  authority  to  re- 
view the  action  of  the  Judge  of  the  police 
court  as  to  the  guilt  or  Innocence  of  the  de- 
fendant in  the  warrant.  The  question  as  to 
whether  or  not  the  ordinance  Is  valid  circum- 
scribes our  power  of  review. 

As  the  Judgment  in  tbis  case  was  $1,  the 
appeal  only  raises  the  question  of  the  validity 
of  the  ordinance  tmder  the  language  Of  the 
statute;  and,  as  we  have  reached  the  conclu- 
sion that  it  Is  valid,  the  Judgment  Is  affirmed. 


PITTSBURG,    C,   C.    &    ST.    L.    R.   CO.    v. 

AMERICAN  TOBACCO  CO. 
(Court  of  Appeals  of  Kentucky.    Oct.  10,  1907.) 

1.  Cabbibbs  —  Loss  or  Qooos  —  Delivkbt  to 
Cabbikb. 

A  carrier's  liability  as  insurer  for  a  loss  of 
goods  begins  when  the  carrier  has  actually  re- 
ceived the  goods  as  a  carrier  for  immMlate 
shipment 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  8  110.] 

2.  Same— Bn,!,  of  Ladtno— Scope. 

A  bill  of  ladipK  issued  by  a  carrier  is  only 
prima  facie  evidence  of  the  receipt  of  the  goods 
described  in  it,  being  open  to  explanation,  and 
imposing  no  liability  on  the  carrier  as  an  in- 
surer until  the'goods  are  actually  received  by  the 
carrier. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  5  150.] 

3.  Same— Evidence  or  Delivebt. 

Evidence  held  to  show  that  tobacco  was  de- 
livered to  a  carrier  for  transportation  before  Its 
destruction  by  fire,  so  as  to  charge  the  carrier 
as  an  insurer  with  liability  for  its  loss,  though 
no  notice  was  given  to  the  carrier  after  the  load- 
ing had  been  completed. 
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4.  Sahk— Dklivkbt  to  and  Acokptancb  bt 

Gakribb. 

When  goods  designed  for  immediate  ship- 
ment are  placed  in  a  condition  to  be  carried,  m 
the  usnal  place  of  loading,  in  accordance  with 
the  cnstom  of  dealing  between  the  parties,  with 
the  carrier's  knowledge  of  the  fact  and  purpose, 
or  at  the  place  of  loading  designated  by  the 
parties,  there  is  both  a  deliTery  to  and  an  ac- 
ceptance-by  the  carrier. 

[Ed.  Note. — For  cases  in  point,  see  Oent.  Die. 
TOl.  9,  Carriers,  S  102.] 

Appeal  from  Circuit  Court,  Jefferson  Conn- 
^,  Common  Pleas  Brancb,  First  Division. 

"To  be  officially  reported." 

Action  by  American  Tobacco  Company 
against  Pittsburg,  Cincinnati,  Chicago  &  St 
LioniB  Railroad  .Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

C.  R.  Gibson,  for  appellant  Augustus  E. 
Willson  and  Arthur  E.  Hopkins,  for  appellee. 

O'REAR,  C.  J.  Appellee  bad  certain  bogs- 
beads  of  tobacco  stored  at  tbe  warerooms  of 
the  Union  Warehouse  Company  in  LoaisTlUe. 
A  private  railroad  switch,  not  owned  nor 
controlled  by  appellant,  extended  alongside 
tbe  warehouse.  Appellee  notified  appellant 
of  Its  desire  to  ship  the  tobacco  over  appel- 
lant's line  of  road  from  Louisville  to  Chicago, 
and  requested  that  a  car  for  tbe  purpose  be 
placed  on  the  siding  at  tbe  warehouse  to  re- 
ceive it  Appellant  placed  tbe  car  as  request- 
ed. The  warehouse  company  was  notified  by 
appellee  to  load  the  tobacco.  After  tbe  car 
was  placed,  tbe  warehouse  company  pnt  tbe 
tobacco  on  tbe  platform  of  its  warehouse 
alongside  tbe  car,  for  the  purpose  of  loading 
it  as  soon  as  Its  laborers  could  conveniently 
attend  to  It  Appellee  was  notified  that  the 
tobacco  was  loaded,  whereupon  it  prepared  a 
bill  of  lading  in  tbe  customary  form  and  pre- 
sented It  to  appellant's  city  office  for  signa- 
ture. AiH>ellant  signed  the  bill  of  lading  be- 
tween 12  o'clock  noon  and  1  o'clock  p.  m.  of 
that  day,  which  was  about  one  hour  in  ad- 
vance of  tbe  actual  loading  of  tbe  tobacco. 
The  tobacco  was  loaded  about  half  past  1  or 
2  o'clock  of  that  day,  and  tbe  car  was  sealed 
ready  for  transportation.  The  fact  Is  tbe  sid- 
ing was  under  tbe  control  of  tbe  Kentucky  & 
Indiana  Railroad  &  Bridge  Company,  a  dis- 
tinct corporation,  wbicb  transferred  cars  be- 
tween different  points  In  tbe  city  of  Louis- 
ville and  across  tbe  Ohio  river  by  means  of 
its  own  tracks  and  bridge  In  connection  with 
tbe  tracks  of  connecting  railroads.  About  4 
o'clock  p.  m.  of  tbe  day  on  wbicb  tbe  tobacco 
was  loaded,  and  before  the  car  was  removed, 
a  fire  occurred  in  tbe  neighborhood,  which 
extended  to  tbe  warehouse .  property  and 
burned  tbe  car.  Tbe  tobacco  was  entirely 
destroyed,  or  so  materially  damaged  as  that 
it  was  worthless.  In  this  suit  by  the  ship- 
per against  the  carrier,  who  had  undertaken 
to  carry  tbe  tobacco,  to  recover  for  Its  loss, 
the  question  for  decision  was  whether  there 
had  been  such  a  delivery  to  tbe  carrier  as 
that  its  responsibility  as  an  Insurer  of  tbe 
freight  attached.    Tbe  facts  were  not  disput- 


ed. Whereupon  the  court  peremptorily  in- 
structed tbe  Jury  to  find  for  tbe  sbipper. 

A  bill  of  lading  issued  by  a  common  carrier 
is  only  prima  facie  evidence  of  tbe  receipt  of 
the  goods  described  in  It  It  Is  open  to  ex- 
planation, and  Imposes  no  liability  on  tbe  car- 
rier as  an  insiurer,  unless  the  goods  are  actu- 
ally delivered.  Elliott  on  Railroads,  {  1419; 
Hutchinson  on  Carriers,  {{  121-123.  If  the 
fact  had  been  that  tbe  goods  had  been  de- 
stroyed by  fire  before  they  were  actually  de- 
livered to  the  carrier,  as,  for  example,  in 
this  case,  while  they  were  still  on  tbe  plat- 
form of  tbe  warehouse,  tbe  carrier  would  not 
have  been  liable  as  an  insurer,  notwithstand- 
ing its  receipt  evidenced  by  tbe  bill  of  lading. 
Its  liability  depends  upon  tbe  fact  as  to 
whether  it  has  actually  received  the  goods  as 
a  carrier  for  immediate  shipment  Appellant 
contends  that  the  goods  were  not  in  its  cus- 
tody until  they  bad  reached  its  own  line  of 
road,  or  In  no  event  until  the  goods  had  been 
loaded  upon  Its  car  ready  tor  shipment  and 
it  had  been  notified  of  the  fact  Railroad  v. 
Smyser,  88  111.  354,  87  Am.  Dec.  301,  Bas- 
night  v.  Railroad  Co.,  Ill  N.  C.  592,  16  S.  E. 
823,  and  Tate  v.  Railroad  Co.,  78  Miss.  842, 
29  South.  392,  84  Am.  St  Rep.  649,  are  relied 
upon.  We  do  not  deem  it  material  that  ap- 
pellant did  not  own  nor  control  tbe  siding 
where  it  bad  placed  its  car  to  receive  the 
tobacco.  It  bad  assumed  to  receive  it  at 
that  point,  and  had  caused  Its  car  to  be  plac- 
ed there  for  that  purpose.  It  thereby  consti- 
tuted tbe  warehouse  side  track  tbe  place  for 
tbe  reception  of  the  freight,  and  is  bound  by 
the  fact,  so  much  so  as  if  it  had  been  upon 
its  own  siding  or  at  Its  r^ular  freight  sta- 
tion In  the  city.  Certain  kinds  of  freight  can 
be  conveniently  loaded  only  at  points  not 
freight  depots.  Where  tbe  parties  adopt  such 
point  as  the  proper  place  for  the  loading  ot 
such  freight  and  the  goods  are  actually  load- 
ed onto  the  cars  placed  at  that  point  by  tbe 
carrier  for  that  purpose,  tbe  result  as  fixing 
the  carrier's  liability  upon  its  contract  to 
safely  carry  and  deliver  the  goods,  is  nowise 
different  from  what  it  would  be  if  it  bad  re- 
ceived tbe  goods  into  Its  freight  depot  for  tbe 
same  purpose.  Indeed,  the  receiving  of  tbe 
goods  into  the  freight  depot  is  not  essential 
to  fixing  tbe  carrier's  liability  at  all.  It  Is 
tbe  receipt  at  any  point  for  tbe  purpose  of 
carrying  them  as  freight  that  Initiates  tbe  li- 
ability for  their  safety.  If  tbe  carrier  and 
its  shippers  agree  expressly,  or  tacitly  by 
custom,  that  tbe  goods  be  delivered  to  the 
carrier  In  its  cars  upon  private  sidings,  tbe 
carrier,  after  so  receiving  them,  has  them  In 
possession  for  transmission  as  freight  The 
Kentucky  ft  Indiana  Bridge  Company  In  tbis 
case  is  deemed  the  agent  of  appellant  carrier 
for  the  purpose  of  receiving  tbe  goods  and 
hauling  them  to  appellant's  own  line  of  rail- 
road. 

Nor  do  we  find  merit  In  appellant's  conten- 
tion that  it  was  not  notified  of  the  loading  of 
tbe  tobacco  after  it  was  loaded.    It  was  notl- 
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fled  of  the  sblpper'a  purpose  to  load  it  at  the 
'Warehouse,  and  placed  Its  car  there  to  receive 
it  It  signed  the  bill  of  lading  evidencing  its 
receipt,  which  was  of  Itself  notice  that  the 
-car  had  been  or  was  being  loaded.  When  the 
car  was  loaded  and  sealed,  a  further  notice 
of  that  fact  was  not  necessary  to  apprise  the 
carrier  of  what  it  already  knew,  namely,  that 
it  was  ready  for  shipment;  for  notice  might 
be  given  in  advance,  or  might  even  be  waiv- 
ed. When  the  tobacco  was  actually  delivered 
into  the  carrier's  car  in  accordance  with  the 
bill  of  lading.  Its  physical  delivery  to  the 
carrier  for  the  purpose  of  transportation  was 
completed.  The  prima  facie  character  of  the 
bill  of  lading  became  absolute  upon  proof  of 
the  subsequent  .actual  delivery  in  accordance 
with  its  terms;  the  delivery  being  in  such 
close  proximity  to  the  issuing  of  the  bill  as  to 
be  for  all  practical  purposes  a  part  of  a  single 
transaction.  The  doctrine  that  an  acceptance 
by  the  carrier  is  essaitlal  to  the  creation 
of  its  contract  liability  Is  sound  aAd  undisput- 
ed. It  would  be  most  unjust  If  the  shipper 
could  deposit  his  goods  in  the  carrier's  car 
without  notice  to  the  latter,  and  fix  a  heavy 
liability  upon  It  as  an  absolute  Insurer,  while 
it  was  Ignorant  of  the  fact  that  It  was  ex- 
pected to  take  charge  of  the  goods  for  ship- 
ment. But  the  acceptance  need  not  always 
be  shown  to  have  been  by  an  express  act  It 
may  be  presumed,  when  the  goods  are  left  in 
the  usual  place  in  accordance  with  the  con- 
tract or  custom  of  the  carrier  to  so  receive 
them.  Hale  on  Carriers,  '68.  The  cases  re- 
lied on  by  appellant  while  bearing  many  of 
the  features  of  the  one  in  hand,  show  that 
control  over  the  goods  had  not  been  parted 
with  by  the  shipper,  or  that  something  else 
was  to  be  done  by  the  carrier  before  the 
shipment  was  to  begin,  such  as  the  counting 
or  weighing  of  the  goods.  But  when  goods 
are  designed  for  Immediate  shipment,  the 
placing  them  In  a  condition  to  be  carried  at 
the  usual  place  of  loading,  with  the  carrier's 
knowledge  of  the  fact  and  purpose,  or  at  the 
place  of  loading  designated  by  the  parties, 
constitutes  a  delivery  to  the  carrier  and  ao- 
<reptance  by  It  Railroad  Co.  v.  Flanagan, 
113  Ind.  488, 14  N.  El.  370,  3  Am.  St  Rep.  674; 
Railroad  Co.  v.  Murphy,  60  Ark.  333,  30  S. 
W.  419,  46  Am.  St  Rep.  202. 

It  was  shown  In  the  case  that  the  custom 
of  dealing  between  the  parties  was  follow- 
-ed.  The  goods  were  delivered  in  the  same 
manner,  at  the  same  or  similar  place.  The 
bill  of  lading  was  signed  simultaneously  or 
In  advance  of  the  loading.  The  previous  cus- 
tom had  been  for  the  carrier,  without  fur- 
ther notice,  to  have  the  car  transported  to 
its  own  line  by  the  bridge  company's  locomo- 
tives and  servants  In  the  usual  course  of 
their  business,  The  plan  usually  followed 
was  probably  a  feature  and  Incident  of  the 
conditions  existing  in  cities  of  the  size  of 
Louisville,  where  a  number  of  railroads  cen- 
ter, having  different  warehouses  and  depots, 
and  where  there  are  many  manufacturing 


plants  and  public  warehouses  situated  upon 
private  sidings.  The  practice  Is  a  practical 
and  reasonable  solution  of  the  needs  of  the 
situation,  worked  out  by  the  common  sense 
of  those  dealing  In  such  matters.  There  ai>- 
pears  every  reason  for  fixing  the  carrier's 
UablUty  to  b^ln  at  the  usual  or  actual  place 
of  its  receiving  consignments  of  freight,  as 
though  they  were  received  at  the  carrier's 
own  depot  and  presuming  Its  acceptance 
from  Its  custom  and  knowledge  of  the  par- 
ticular transaction,  while  no  Just  reason  is 
advanced  to  the  contrary. 

The  action  of  the  circuit  court  and  its 
Judgment  being  in  conformity  to  these  vlews^ 
the  Judgment  Is  affirmed. 


OATLIFF  et  al.  t.  MACKEY  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  4,  1907.) 

1.  BaNKBUPTOT    —    CLKIUB   —    SCHEOCLES    — 

DiscnABOs. 

Testator,  prior  to  bis  death,  had  been  dis- 
charged as  a  bankrupt,  and  in  the  bankruptcy 
proceedings  had  scheduled  that  be  owed  "Green 
Gatliff  one  note,  dated  about  1889,  for  $203," 
and  that  be  also  owed  "Tucker  Evans  one  note, 
dated  about  1893,  for  $300."  It  appeared  that 
GatliSTs  name  was  "Green  A,  Gatliff,"  and  that 
the  claim  which  testator  owed  him  wajs  a  judg- 
ment obtained  in  1889  for  $235,  and  that  the 
other  claimant's  name  was  "A.  C.  Evans."  whom 
testator  owed  a  note  for  $371.  Held,  that  the 
court  was  authorized  to  find  that  "Tucker 
Evans"  had  reference  to  "A.  C.  Evans,"  that 
"Green  Gatliff"  referred  to  "Green  A.  Gatliff," 
and  that  the  difference  in  the  amounts  of  the 
claims  as  represented  was  not  so  great  that  the 
claims  could  not  be  held  to  have  been  duly  sched- 
uled, within  Bankr.  Act  July  1,  1898,  c.  541,  { 
17,  30  Stat.  551  [U.  S.  Comp.  St  1901,  p.  3428]. 

2.  Same— Bdbden  op  Pboop. 

Where  testator  was  discharged  in  bankrupt- 
cy prior  to  his  death,  and  certain  of  his  credit- 
ors sought  to  prove  their  claims  against  his  es- 
tate after  his  death,  the  judgment  of  discharge 
in  bankruptcy,  having  been  introduced,  estab- 
iisbed  a  prima  facie  case,  and  the  burden  was 
on  the  claimants  to  show  that  their  claims  were 
within  one  or  more  of  the  exceptions  named  in 
the  statute  and  were  not  affected  by  the  dis- 
charge. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  6,  Bankruptcy,  {  840.] 

Appeal  from  Circuit  Court,  Whitley  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  H.  H.  Cooper  against  J.  O.  Mac- 
key's  devisees  and  other  creditors  for  the 
settlement  of  his  estate.  Claims  were  filed 
by  Green  A.  Gatliff  and  others,  to  which  S.  A. 
Mackey,  as  executrix  and  in  her  own  right 
as  widow,  filed  exceptions.  The  exceptions 
were  sustained,  and  the  claimants  appeal. 
Affirmed. 

Johnson  &  Snyder,  for  appellants.  K.  D. 
Perkins,  for  appellees. 

NUNN,  J.  J.  O.  Mackey  died  testate  In  the 
county  of  Whitley  on  the  12th  day  of  Febru- 
ary, 1906,  and  left  a  widow  and  several  chil- 
dren as  his  devisees,  and  several  creditors. 
H.  H.  Cooper,  one  of  bis  creditors,  brought 
an  action  agaiust  J.  C.  Mackey's  devisees  and 
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bis  other  creditors  for  the  purpose  of  a  set- 
tlement of  the  estate.  The  case  was  referred 
to  a  matiter  commissioner  to  take  proof  of 
claims  and  the  assets  hi  the  hands  of  the 
widow,  the  executrix.  The  commissioner 
made  a  report,  and  allowed,  among  others, 
two  claims — one  in  favor  of  appellant  Green 
A.  Gatiur  (a  Judgment),  for  ^5  and  inters 
est;  the  other  in  favor  of  appellant  A.  C. 
Evans  for  $371  and  interest  8.  A.  Mackey, 
as  executrix  and  In  her  own  right  as  widow, 
filed  exceptions  to  these  claims.  In  her  ex- 
ceptions she  stated  that  prior  to  J.  C.  Mac- 
key's  death,  and  on  April  13,  1901,  he  had 
been  discharged  from  each  of  said  claims  by 
a  Judgment  of  the  United  States  District 
Court  for  the  District  of  Kentucky,  at  Frank- 
fort She  filed  the  Judgment  as  evidence  of 
the  discharge.  She  stated  that  the  debts  of 
appellant  were  created  long  prior  to  the  date 
of  the  Judgment  discharging  him  from  his 
debts,  and  that  J.  C.  Mackey  did  not  owe 
either  of  the  debts  at  the  date  of  his  death. 
The  court  on  the  trial  sustained  her  excep- 
tions, and  dismissed  both  of  appellants' 
claims.  The  only  question  is:  Did  the  dis- 
charge in  bankruptcy  relieve  J.  C.  Mackey 
and  his  estate  from  the  claims  of  appellants? 
It  appears  that  appellants  filed  in  the  rec- 
ord of  this  case,  as  evidence,  a -copy  of  the 
schedule  of  indebtedness  made  by  3.  C.  Mac- 
key  in  the  United  States  District  Court  It 
appears  from  this  copy  of  the  schedule  that 
Mackey  reported  as  owing  to  Oreen  GatllfT, 
of  Clate,  Ky.,  one  note,  dated  about  1889, 
for  $205.  Appellant  GatllfT  contends  that 
his  name  is  Green  A.  Gatlifl,  and  that  the 
schedule  refers  to  Green  GatllfT  and  a  note 
of  $205,  when  bis  claim  is  for  a  Judgment  ob- 
tained In  1889  for  $235.  It  also  appears  from 
the  schedule  that  Mackey  reported  owing 
Tucker  Evans  one  note,  dated  about  1893,  for 
$300.  Appellants  contend  that,  even  con- 
ceding that  Tucker  Evans  is  the  same  as  A. 
C.  Evans,  it  did  not  have  the  effect  to  dis- 
charge Mackey  from  the  claim  proved  by 
A.  C.  Evans,  which  is  a  note  for  $371.  That 
part  of  the  Judgment  relating  to  the  ques- 
tion In  issue  reads  as  follows:  "District 
Court  of  the  United  SUtes,  District  of  Ken- 
tucky, at  Flrankfort — set:  Whereas,  John  C. 
Mackey,  of  Meadow  Creek,  Whitley  Co.,  in 
said  district,  had  been  duly  adjudged  a  bank- 
rupt under  the  acts  of  Congress  relating  to 
bankruptcy,  and  appears  to  have  conformed 
to  all  the  requirements  of  the  law  in  that 
behalf:  It  is  therefore  ordered  by  this  court 
that  said  John  C.  Mackey  be  discharged  from 
all  debts  and  claims  which  are  made  provable 
by  said  acts  against  bis  estate,  and  which 
existed  on  the  2Gth  day  of  January,  A.  D. 
1901,  on  which  day  the  petition  for  adjudica- 
tion was  filed  by  him,  excepting  debts  as  are 
by  law  excepted  from  the  operation  of  a  dis- 
charge in  bankruptcy."  Section  17  of  the 
bankruptcy  act  (Act  July  1,  1898;  c.  541,  30 
Stat  651  [U.  S.  Comp.  St  1901,  p.  34281) 
reads  as  follows:    "A  discharge  in  bankrupt- 


cy shall  release  a  bankrupt  from  all  of  his 
provable  debts  except  such  as  (1)  are  due  as- 
a  tax  levied  by  the  United  States,  the  state, 
county,  district  or  municipality  in  which  he 
resides;  (2)  are  Judgments  in  action  for 
frauds  or  obtaining  property  by  false  pre- 
tenses or  false  representations,  or  for  willful 
and  malicious  injuries  to  the  person  or  prop- 
erty of  another;  (3)  have  not  been  duly 
scheduled  in  time  for  proof  and  allowance, 
with  the  name  of  the  creditor  if  known  to 
the  bankrupt,  unless  such  creditor  had  no- 
tice or  actual  knowledge  of  the  proceedings 
in  bankruptcy;  or  (4)  were  created  by  his 
fraud,  embezzlement,  misappropriation,  or  de- 
falcation, while  acting  as  an  officer  or  la 
any  fiduciary  capacity."  Aj>pellant8  base 
their  claim  for  reversal  under  the  third  ex- 
ception named  in  the  act,  to  wit:  "Have  not 
been  duly  scheduled  in  time  for  proof  and 
allowance  with  the  name  of  the  creditor  if 
known  to  the  bankrupt  unless  such  creditor 
had  notice  or  actual  knowledge  of  the  pro- 
ceedings in  bankruptcy." 

We  are  of  opinion  that  the  lower  court  was 
authorized,  from  what  appears  in  the  record, 
to  conclude  that  Tucker  Evans  had  reference 
to  A.  C.  Elvans,  and  Green  Gatliff  referred  to 
Green  A.  Oatllff,  appellants  herein;  and  In 
our  opinion  the  difference  in  the  amounts  of 
the  claims  as  reported  in  Mackey's  schedule 
from  the  actual  amount  of  their  claims  was 
not  material.  They  contend  that  appellees 
did  not  allege  or  prove  that  they  (appellants) 
had  notice  of  the  proceedings  In  bankruptcy 
by  Mackey,  and  for  that  reason  their  claims 
are  covered  by  the  exception  above  referred 
to.  In  our  opinion  the  Judgment  of  the  bank- 
rupt court  presents  a  prima  fade  case  for 
appellees,  and  it  devolved'  upon  appellants 
to  allege  and  prove  that  their  claims  came 
within  one  or  more  of  the  exceptions  named 
in  the  statute.  If  the  schedule  was  not  filed 
in  time  for  proof  and  allowance  of  their 
claims,  or  they  had  no  notice  or  actual  knowl- 
edge of  the  proceedings  in  bankruptcy,  they 
should  have  presented  the  facts  in  avoidance 
of  plaintiffs'  prima  facie  case,  which  they  did 
not  attempt  to  do. 

For  these  reasons,  the  Judgment  of  the  low- 
er court  Is  affirmed. 


WBIIi  V.  KING  et  sL 
(Court  of  Appeals  of  Kentucky.    Oct  4,  10O7.> 

1.  Wiixs— Vested  ob  Contingent  EJstates. 

The  uncertainty  of  the  "right"  to  the  en- 
joyment of  a  remainder,  as  distinguished  from 
the  uncertainty  of  the  enjoyment  of  the  estate 
in  the  fature,  distinguishes  a  vested  from  a  con- 
tingent remainder,  so  that  the  fact  that  the  es- 
tate is  to  take  effect  after  the  termination  of  aa 
intervening  estate  will  not  prevent  both  estates 
from  vesting  at  the  same  moment 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  i  1400.] 

2.  Samb. 

The  present  capacity  of  taking  effect  in 
poRse^sion,  if  the  posseRsion  becomes  vacant,  and 
not  the  certainty  that  the  possession  will  become 


Digitized  by 


Google 


xy.) 


WEIL  T.  EINQ. 


381 


vacant  before  the  estate  limited  in  remainder 
determines,  diatingnishea  a  vested  from  a  contin- 
cent  remainder. 

lEA.  Note.— For  cases  in  point,  Ma  Oent.  Dig. 
ToL  49,  Wills,  I  1460.]  . 

8.    SaIO— GONBTBUCnOR. 

Testator  bequeathed  to  his  wife  for  life  the 
house  in  which  ne  resided,  at  her  death  to  be 
divided  between  testator's  heirs  per  stirpes. 
Beld,  tliat  the  heirs  toolc  a  vested  estate  in  the 
remainder  at  testator's  death,  and  that  their  in- 
terest was  therefore  descendible  in  case  of  the 
death  of  any  one  of  them  daring  the  continn- 
of  the  life  estate. 


Appeal  from  Circuit  Court,  Henderson 
County. 

"Not  to  be  oflBclally  reported." 

Action  by  Mollie  Weil  against  Henry  King 
and  others,  ^rom  a  Judgment  for  defend- 
ants, plaintiff  appeals.  Reversed  and  re- 
manded, with  directions. 

Tboa.  B.  Ward,  for  appellant  Montgom- 
ery Merrltt,  for  appellees. 

CLAY,  a  Appellant,  Mollte  Well,  institut- 
ed this  action  against  appellees,  Henry  King 
and  others,  for  the  sale  of  certain  property 
in  Henderson,  Ky.,  which  she  alleged  was 
jointly  owned  by  her  and  appellees.  The 
petition  states  that  Henry  B.  Moore  depart- 
ed this  life  in  the  year  1876,  after  having 
first  made  and  published  bis  last  will  and 
testament,  leaving  him  surviving  his  widow, 
Mrs.  Hulda  Moore,  and  bis  children,  Mary 
Jane,  who  had  married  Thomas  J.  David 
and  was  then  his  wife,  E.  R.  Moore,  Ann, 
who  bad  married  P.  H.  King  and  was  then 
tils  wife,  and  a  grandson,  Charles  Moore,  only 
son  of  Charles  Moore  who  had  died  before 
H.  B.  Moore;  that  H.  B.  Moore  by  his  will 
devised  to  bis  widow,  Hulda  Moore,  the 
property  in  qneation ;  that  Hulda  Moore  was 
to  have  the  proper^  in  question  for  and 
during  her  natural  life,  and  at  her  death 
it  was  to  descend  to  H.  B.  Moore's  heirs; 
that  prior  to  the  death  of  Hulda  Moore, 
which  occurred  in  August,  1899,  Mary  J. 
David  and  El.  B.  Moore  conveyed  their  re- 
versionary interest  in  said  property  to  Ann 
King,  who  thereby  became  the  owner  of 
three-fourths  of  said  property,  and  that 
Charles  Moore,  grandson  of  H.  B.  Moore, 
owned  the  other  fourth;  that  said  Charles 
Moore  died  on  30th  day  of  July,  1896,  after 
having  reached  the  age  of  30  years,  and 
without  having  been  married,  leaving  bis 
mother,  the  plaintiff,  Mollie  Weil,  his  only 
heir  at  law;  that  his  undivided  one-fourth 
Interest  in  said  property  descended  to  and 
vested  in  his  mother,  the  plaintiff,  Mollie 
Well,  and  that  a\fe  is  now  the  owner  there- 
of. The  petition  then  asks  for  a  sale  of  the 
property  in  question  on  the  ground  that  it 
is  not  susceptible  of  division,  and  that  one- 
fourth  of  the  proceeds  thereof,-  after  the 
payment  of  the  costs  of  the  suit,  be  paid  to 
her.  Following  Is  the  copy  of  the  will  of 
H.  B.  Moore,  filed  with  the  petition:  "I, 
Henry  B.  Moore,  of  the  city  of  Henderson 
and  state  of  Kentucky,  being  In  sound  mind. 


yet  knowing  the  uncertainty  of  boman  life^ 
deem  it  prudent  while  blessed  with  health, 
to  make  such  disposition  of-  my  property  as 
to  me  seems  right  and  proper.  I  do  there- 
tore  make  and  declare  this  writing  to  -be 
my  last  will  and  testament,  hereby  revoking 
all  others.  Being  a  firm  believer  In  the 
Christian  faith,  I  do  will  my  soul  to  God 
through  our  Savior,  Jesus  Christ,  Amen.  1st 
In  regard  to  my  property,  after  the  payment 
of  my  debts  and  funeral  expenses,  I  give 
all  my  personal  property  Including  stocks, 
notes  and  accounts  and  money  to  my  beloved 
wife,  Huldy.  I  also  give. her  for  and  during 
her  life  the  house  In  which  we  now  reside, 
together  with  the  ground  surrounding  it  and 
lying  between  the  Ohio  river  and  the  lots 
hereinafter  devised  to  children  and  grand- 
child, together  with  a  seventeen  feet  pass- 
way  to  Main  strtet  all  of  which  property  at 
her  death  shall  be  equally  divided  between 
my  heirs,  per  stirpes.  2nd.  I  have  heretofore 
advanced  to  my  daughter,  Mary  Jane  and  her 
husband,  Thomas  B.  David,  two  thousand 
dollars,  which  I  direct  they  shall  be  charged 
with  In  the  division  of  my  estate.  3rd.  I 
give  and  bequeath  to  my  daughter,  Angeline, 
wife  of  P.  H.  King,  and  to  my  son,  B.  H. 
Moore,  In  equal  parts,  all  that  lot  of  ground 
situated  in  the  city  of  Henderson,  Ky.,  front- 
ing on  Main  street,  and  beginning  at  the  line 
of  Martin  Glass  on  Main  street  as  the  same 
Is  this  day,  and  extending  up  Main  street 
to  the  passway  opposite  the  property  of  Geo. 
Payne  and  wife,  thence  back  at  right  angles 
(the  entire  width)  four  hundred  and  seven- 
teen feet  Said  property  to  be  charged  to 
Angeline  and  E.  R.  each  at  two  thousand  dol- 
lars per  share.  4th.  I  give  and  bequeath  to 
my  grandson,  Charles  Moore,  infant  son  of 
my  deceased  son,  Charles,  all  that  lot  of 
ground  and  buildings  thereon,  beginning  at 
the  aforesaid  passway  (from  my  residence) 
on  Main  street  and  running  up  Main  street 
to  line  of  4tb  Cross  street,  thence  back  at 
right  angles  four  hundred  and  seventeen 
feet  (the  entire  width)  to  be  charged  to  him 
at  two  thousand  dollars.  If  said  child  shall 
die  In  Infancy  and  without  issue^  said  prop- 
erty shall  revert  to  and  belong  to  my  chil- 
dren and  their  heirs.  I  nominate  my  wife. 
Huldy,  the  executrix  of  my  will,  and  direct 
that  no  security  shall  be  required  of  her.  I 
further  direct  that  no  sale  shall  be  made  of 
my  household  furniture  by  my  executrix." 
The  trial  court  sustained  a  demurrer  to  the 
petition  on  the  ground  that  the  interest  de- 
vised to  Charles  Moore  was  not  vested,  and 
therefore  was  not  descendible. 

The  question  before  us  is  the  construction 
of  the  first  clause  of  the  will,  which  is  as 
follows:  "In  regard  to  my  property,  after 
the  payment  of  my  debts  and  funeral  ex- 
penses, I  give  all  my  personal  property,  in- 
cluding stocks,  notes  and  accounts  and  money 
to  my  beloved  wife,  Huldy.  I  also  give  her 
for  and  during  her  life,  the  house  In  which 
we  now  reside,  together  with  the  ground  sur- 
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rounding  It  and  lying  between  the  Ohio  river 
and  the  lots  thereafter  devised  to  children 
and  grandchild,  together  with  a  seventeen 
feet  passway  to  Main  street,  all  of  which 
property  at  her  death  shall  be  equally  divid- 
ed between  my  heirs,  per  stirpes."  (Counsel 
for  appellant  Insists  that  the  title  to  the 
property  in  question  fully  vested  upon  the 
death  of  the  testator,  H.  B.  Moore,  the  life 
estate  vesting  in  Uulda  Moore,  the  widow, 
and  the  remainder  vesting  in  fee  simple  in 
the  testator's  heirs,  who  were  Mary  Jane 
David,  B.  R.  Moore,  Ann  King,  and  Charles 
Moore,  gn^andson  of  the  testator  and  son  of 
appellant.  On  the  other  hand,  counsel  for 
appellees  insist  that  the  title  to  the  remain- 
der did  not  vest  until  the  death  of  Mrs. 
Moore,  the  life  tenant,  and  that,  Charles 
Moore  having  died  before  bis  grandmother, 
Hulda  Moore,  there  was  never  any  title  to 
the  estate  in  him,  and  that,  therefore,  ap- 
pellant has  no  title. 

The  following  elementary  rules  for  dis- 
tinguishing a  vested  from  a  contingent  re- 
mainder have  been  approved  by  this  court 
(Mercantile  Bank  of  New  York  v.  Ballard's 
Assignee,  83  Ky.  481,  4  Am.  St  Rep.  160): 
"The  mere  fact  that  an  estate  Is  to  take  de- 
fect and  be  enjoyed  after  the  termination  of 
an  Intervening  estate  will  not  prevent  both 
estates  from  being  vested  at  the  same  mo- 
ment." "It  Is  not  the  uncertainty  of  en- 
joyment in  the  future,  but  the  uncertainty  of 
the  right  to  that  enjoyment,  which  marks 
the  distinction  between  a  vested  and  contin- 
gent interest"  4  Kent's  Commentaries,  206. 
"The  present  capacity  of  taking  effect  in 
possession.  If  the  possession  were  to  become 
vacant  and  not  the  certainty  that  the  pos- 
session will  become  vacant,  before  the  estate 
limited  Ih  remainder  determines,  universally 
distinguishes  a  vested  remainder  from  one 
that  Is  contingent  2  Chltty'B  Blackstone, 
p.  169,  note  10;  Walters  v.  Orutcher,  15 
B.  Mon.  10.  "There  can  be  no  question 
that  the  tendency  of  the  more  recent  deci- 
sions is  clearly  in  favor  of  holding  an  estate 
In  remainder  vested  where  that  can  be  fair- 
ly done  without  too  great  violence  to  the 
language  used."  2  Redfleld  on  Wills  (3d  Ed.) 
232.  In  this  case  the  persons  to  take  were 
certain.  The  contention  that  the  word 
"heirs"  makes  them  imcertaln  is  without 
merit  It  is  only  where  the  limitation  Is 
to  the  heirs  of  a  person  In  existence  that 
the  remainder  Is  contingent  upon  the  theory 
that  "nemo  est  tueres  viventls."  For  in- 
stance, If  the  devise  had  been  to  Hulda 
Moore  for  life,  remainder  to  her  heirs,  the 
remainder  would  have  been  contingent,  unless 
it  appeared  that  the  word  "heirs"  meant  chil- 
dren, for  It  would  have  been  impossible  to 
ascertain  who  her  heirs  were  until  her  death. 
This  devise,  however,  is  to  the  wife  for  life, 
remainder  to  the  testator's  heirs.  Under  the 
well-known  rule  that  that  will  speaks  as 
of  the  date  of  the  death  of  the  te^ator,  un- 
less a  contrary  intention  appear,  the  testa- 


tor meant  his  heirs  living  at  the  time  of  his- 
death.  Who  then  were  his  heirs?  Manifest- 
ly his  children  and  grandchild.  This  con- 
struction finds  support  when  we  consider  the 
will  as  a  whole,  for  it  Is  perfectly  apparent 
that  it  was  the  testator's  desire  to  make  his 
children  and  grandchild  equal  In  the  dis- 
position of  his  estate.  He  had  advanced  to 
Mrs.  David  $2,000,  so  he  then  devised  $2,000 
worth  of  property  each  to  his  other  two 
children  and  to  his  grandchild.  It  is  rea- 
sonably certain,  therefore,  that  be  contem- 
plated an  equal  division  of  the  property  de- 
vised to  his  wife  for  life.  That  being  the 
case,  he  had  in  view  his  three  children  and' 
grandchild  when  he  said  "my  heirs."  There- 
fore the  present  capacity  of  his  children  and 
grandchild  to  take  the  possession  existed 
from  the  moment  of  the  testator's  death. 
There  was  no  uncertainty  of  the  right  of 
enjoyment  because  the  remaindermen  were 
In  existence  and  could  take.  The  enjoy- 
ment Itself,  however,  was  uncertain,  Inas- 
much as  the  life  tenant  might  live  longer 
than  the  remaindermen,  as  did  happen  In 
the  case  of  the  grandchild.  But  this  did 
not  affect  the  vested  character  of  the  estate, 
for  there  was  no  limitation  over  nor  other 
contingency  by  which  the  estate  would  be 
determined.  Charles  Moore  having  a  vested 
Interest  In  the  property  in  question.  It  p8.ss- 
ed  to  his  mother  at  his  death. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  overrule  the  demurrer  to 
the  petition. 


LOUISVILLE  &  N.  R.  CO.  v.  PENDLBnX)N'8 
ADM'R. 

(Court  of  Appeals  of  Kentucky.    Oct  11.  1907.) 

1.  Masteb  and  SEBVAirr— Natubb  of  Rbla-  ' 

TION. 

The  relation  of  master  and  servant  is  cre- 
ated by  contract,  and  Imposea  reciprocal  rights, 
duties,  and  obligations. 

2.  Same— Duty  to  B^ubnish  Safe  Applian- 
ces AND  Place  fob  Wobk. 

It  is  the  duty  of  the  master  to  provide  rea- 
sonably safe  premises  and  appliances  for  the 
servant's  use. 

[E!d.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  34,  Master  and  Servant,  i  171.] 

3.  NsoLiaENCE— Oaki  Requibed  as  to  Tbes- 

PABSEBS. 

A  trespasser  or  volunteer,  who  is  injured, 
cannot  recover  from  the  owner  of  the  premises, 
unless  the  injury  Is  inflicted  after  his  peril  is 
discovered. 

[Ed.  Note. — For  cases  in  pgint  see  Cent  Dig. 
vol.  37,  Negligence,  H  45,  46.] 

4.  Masteb  and  Sebvant— Injttbieb  to  Sebv- 
ani^Deviation  fbou  Rsqdlab  Euplot- 
mert. 

Where 'a  person  employed  by  a  railroad  as 
car  inspector  voluntarily  undertook,  without  au- 
thority, the  work  of  assisting  a  switching  crew, 
the  relation  of  master  and  servant  was  tem- 
porarily suspended. 

[Ed.  Note. — For  cases  in  point  see  Cent  Jiig, 
vol.  34,  Master  and  Servant  {  654.] 
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B,  SAin  —  Cbkatior  or  Relation  —  Ihfubd 

CONTKAOr. 

The  mere  knowledge  and  implied  con«ent  of 
an  agent  in  charge  of  railroad  yards,  who  aaw 
an  employ^  of  the  company  leave  his  regular 
employment  as  ear  inspector  and  assist  a  switch- 
ing crew,  did  not  create  by  implication  of  law 
the  relation  of  master  and  servant  ttetween  the 
employ^  and  the  company  while  he  was  engaged 
in  that  work. 

Appeal  from  Circuit  Oonrt,  Todd  CJoimty. 

"To  be  officially  reported." 

Action  by  J.  B.  Pendleton's  administrator 
against  the  Loaisyille  &  Nashville  Railroad 
Company.  From  a  judgment  for  plaintUT,  de- 
fendant appeals.  Reversed,  and  new  trial 
ordered. 

Benjamin  D.  Warfleld  and  Perkins  &  Trim- 
ble, for  appellant  Petrie  &  Standard,  for 
appellee. 

CARROLL,  J.  J.  E.  Pendleton,  while  en- 
gaged in  assisting  a  switching  crew,  was  kill- 
ed by  being  crushed  between  two  ears.  In 
tbia  action  his  administrator  recovered  $5,000 
for  the  destruction  of  his  life.  A  reversal  is 
asked  for  several  alleged  errors  committed  by 
the  trial  court. 

To  understand  fully  the  questions  involved. 
It  will  be  necessary  to  relate  with  some  par- 
ticularity the  facts  exhibited  by  the  record- 
Pendleton,  who  was  about  22  years  of  age, 
was  first  employed  in  November,  1904,  by  ap- 
pellant as  a  yard  clerk  In  its  yard  at  Guthrie, 
Ky.  He  remained  in  this  branch  of  the  serv- 
ice imtU  January,  1905,  when  he  was  trans- 
ferred to  the  car  Inspector  and  repair  de- 
partment, and  worked  there  until  his  death 
on  February  6,  1905.  His  duties  as  yard 
clerk  and  in  connection  with  the  inspector 
and  repair  department  did  not  require  him 
to  do  anything  with  reference  to  the  switch- 
ing or  shifting  of  cars  in  the  yard,  or  to  as- 
sist in  any  way  the  switching  crew;  and  it 
is  conceded  that  he  was  never  employed  as  a 
member  of  the  switch  crew.  Previous  to  his 
engagement  by  appellant,  and  during  the  time 
be  acted  as  yard,  clerk  and  worked  In  the  In- 
spector and  repair  department,  he  was  en- 
deavoring to  fit  himself  for  the  position  of 
brakeman,  and  had  quite  a  desire  to  get  this 
place.  Frequently,  while  acting  as  yard  clerk 
and  inspector,  be  assisted  the  switching  crew 
in  their  work,  throwing  switches,  giving  sig- 
nals to  the  engineer,  riding  the  cars — in  fact, 
doing  everything  that  the  regular  switching 
crew  did.  There  is  evidence  that  he  did  this 
with  the  knowledge  and  at  least  Implied  con- 
sent of  the  person  In  charge  of  the  yard  and 
in  charge  of  the  switching  crew.  On  behalf 
of  appellant  the  evidence  upon  this  question 
Is  in  eflFect  that,  although  Its  agent  In  charge 
knew  Pendleton  often  assisted  the  switching 
crew  in  the  performance  of  the  duties  before 
mentioned,  be  had  frequently  requested  him 
not  to  do  so,  calling  his  attention  to  the  dan- 
gerous nature  of  the  employment  The  fore- 
man under  whom  he  worked  as  assistant  in- 
spector and   car   repairer   testified  that   his 


duties  In  .this  department  required  his  atten- 
tion from  7  o'cloek  in  the  morning  until  6 
In  the  afternoon,  although  it  often  happened 
that  for  a  short  time  during  these  hours 
there  was  no  work  necessary  to  be  done  In 
that  department  Pendleton  was  killed  at 
6  o'clock  In  the  afternoon,  and  Immediately 
before  this  was  engaged  in  his  duties  as  car 
Inspector  with  Anderson,  his  foreman.  An- 
derson testifies  that  when  Pendleton  left  at 
8  o'clock  to  assist  the  switching  crew,  he 
needed  his  services,  and  so  informed  him; 
but  notwithstanding  this,  he  went  to  where 
the  switching  crew  was  at  work,  doubtless 
expecting  to  return  to  Anderson  in  a  short 
while.  Several  days  before  February  6th 
a  car  loaded  with  coal  bad  been  phtced  on  a 
coal  track,  adjacent  to  a  coal  yard,  to  be  un- 
loaded, and  after  being  unloaded  it  was  per- 
mitted to  stand  for  about  four  days  on  the 
coal  yard  track,  so  close  to  the  passing  track 
used  for  switching  purposes  that  a  person 
riding  on  the  ladder  on  the  side  of  a  car  on 
the  passing  track  would  be  struck  by  the  car 
on  the  coal  track,  although  there  was  room 
for  the  cars  to  pass.  On  the  evening  Pendle- 
ton was  killed  the  switching  crew  was  engag- 
ed in  putting  ten  cars  on  the  passing  track. 
To  do  this  the  cars  were  run  by  the  coal 
track  on  which  the  empty  coal  car  was 
standing.  The  switch  crew  consisted  of  an 
engineer,  fireman,  conductor  or  foreman,  and 
two  switchmen.  These  composed  the  full 
crew.  Five  of  the  cars  were  first  put  on 
the  passing  track;  Pendleton  being  with  the 
crew.  These  five  cars  were  left  on  the  pass- 
ing track  by  the  engine,  and  it  went  back  to 
get  the  other  five.  After  connecting  with  the 
last-named  five  cars,  Pendleton  threw  the 
switch  to  permit  the  engine  to  take  the  cars 
on  the  track  where  the  first  five  had  been 
placed;  and  after  throwing  the  switch,  which 
was  close  by  and  in  plain  view  of  the  car 
standing  on  the  coal  track,  he  Jumped  on'  one 
of  the  cars  being  pushed  by  the  engine,  put- 
ting his  feet  In  the  stirrup  on  the  bottom 
of  the  side  of  the  car,  and  holding  onto  the 
ladder  attached  to  the  side  of  the  car,  placed 
there  for  the  purpose  of  enabling  employes 
to  get  from  the  ground  to  the  top  of  the  car. 
While  thus  riding  on  the  side  of  the  car  he 
was  struck  and  almost  Instantly  killed  by 
coming  In  contact  with  the  empty  coal  car 
standing  on  the  coal  track  as  the  car  on 
which  he  was  riding  passed  it  When  Pen- 
dleton jumped  on  the  car,  as  It  was  passing 
the  switch  he  bad  opened,  It  was  running 
about  eight  miles  an  hour.  It  does  not  ap- 
pear that  the  engineer  or  any  of  the  switch 
crew  knew  that  he  was  going  to  get  on  the 
car;  but  the  engineer  saw  him  a  moment  aft- 
er be  bad  climbed  on  the  side  of  It  and, 
knowing  the  proximity  of  the  empty  car  to 
the  passing  track  and  the  perilous  position 
that  Pendleton  was  placed  In,  applied  bis 
emergency  brake  and  did  everything  possible 
to  stop;  but  he  was  not  able  to  stop  the  cars 
until  after  Pendleton  had  been  struck.    We 
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may  remark  In  passing  that  no  blame  la  at- 
tached to  the  engineer  or  any  of  the  BWltcb 
crew.  The  negligence  complained  of  is  in 
permitting  this  empty  car  to  remain  standing 
for  sereral  days  so  close  to  the  passing  track 
«8  to  endanger  the  life  of  a  person  who  might 
be  riding  on  the  side  of  a  car  running  on  the 
passing  track.  There  being  evidence  to  show 
that  it  was  usual  and  customary  for  the 
switch  crew  to  ride  in  the  manner  in  which 
Pendleton  was  riding,  the  contention  of  ap- 
pellee Is  that  Pendleton,  considering  all  of 
the  facts  and  circumstances  proven  In  the 
<:ase,  is  entitled  to  be  treated  as  if  be  were  a 
member  of  the  switch  crew. 

The  real  issue  In  the  case,  and  the  one 
to  which  counsel  have  especially  addressed 
themselves,  may  be  thus  stated:  For  appel- 
lee It  is  said  that  as  Pendleton,  with  the 
knowledge  and  Implied  consent  and  approval 
■of  the  person  in  charge  of  the  yard,  was  per- 
mitted to  frequently  perform  the  duties  of 
■a  Bwitcbman,  such  as  throwing  switches,  giv- 
ing signals,  and  riding  cars,  the  company 
owed  to  him  the  same  duty  that  it  did  to  a 
regular  member  of  the  switching  crew.  The 
company's  argument,  supported  by  the  testi- 
mony introduced  by  it.  Is  that  Pendleton  was 
■employed  In  a  different  department  of  its 
service ;  that  he  had  no  duties  to  perform  in 
connection  with  the  switching  crew ;  that  al- 
though he  was  at  times,  with  the  knowledge 
and  apparent  consent  of  the  person  In  charge 
of  the  yard,  permitted  to  assist  In  the  per- 
formance of  these  duties,  he  did  so  without 
his  approval  and  in  opposition  to  his  direct 
commands ;  and  hence  be  Is  to  be  treated  as 
a  trespasser  or  volunteer,  and  the  company 
<»innot  be  held  responsible  for  bis  death.  It 
is  further  urged  that  bis  duties  as  car  in- 
spector and  repairer  demanded  his  attention 
and  service  firom  7  a.  m.  to  6  p.  m.,  and  that 
-during  these  hours  he  should  have  remained 
•at  tbe  place  where  the  performance  of  his  du- 
ties required  him  to  be.  It  may  safely  be 
said,  and  for  the  purpose  of  tbls  case  we  will 
assume,  that  the  evidence  establishes  that 
Pendleton  did,  with  the  knowledge  and  at 
least  Implied  consent  of  appellant's  agent  In 
charge  of  the  yard,  although  not  by  his  re- 
-quest  or  direction,  often  assist  In  switching 
cars  and  perform  all  the  other  duties  incident 
to  the  work  of  a  switchman,  and  that  when 
killed  be  was  so  engaged;  that  in  throwing 
the  switch.  Immediately  before  he  Jumped  on 
the  car  that  carried  him  to  his  deatli,  the 
agent  in  charge  of  the  yard  was  not  present, 
nor  was  the  foreman  of  the  switching  crew ; 
nor  did  either  of  them  have  any  Imowledge 
that  he  was  going  to  throw  the  switch  or  ride 
the  car.  And  in  considering  the  case  we  will 
treat  it  as  If  the  agent  of  appellant  In  charge 
of  the  yard  had  the  right  to  employ  switch- 
men and  to  control  their  movements ;  in  fact, 
that  he  was.  In  respect  to  everything  done  by 
employes  of  the  company  In  and  about  the 
yard,  the  representative  of  the  company,  com- 
petent to  charge  it  with  bis  acta.    We  will 


also  assume  that  If  the  relation  of  master  and 
servant  existed  between  the  company  and 
Pendleton — in  other  words,  if  be  la  to  be 
deemed  a  brakeman — it  was  guilty  of  sudi 
negligence  in  permitting  the  car  on  the  coal 
track  to  remain  so  dangerously  near  the  pass- 
ing track  as  to  render  it  liable  In  damages 
for  his  death.  So  that  the  issue  narrows 
down  to  the  proposition,  squarely  put:  Did 
the  relation  of  master  and  servant  exist  b»- 
tween  Pendleton  and  appellant  at  the  time  of 
his  death,  or  was  he  then  a  mere  trespasser 
or  volunteer?  Upon  the  correct  determina- 
tion of  this  question  depends  the  result  of 
this  case,  and  we  will  endeavor  to  solve  it 
by  applying  the  law  as  we  understand  it  to 
the  facts  as  herein  stated. 

The  relation  of  master  and  servant  is  cre- 
ated by  contract,  either  express  or  implied. 
It  imposes  reciprocal  rights,  duties,  and  ob- 
ligations. As  a  part  of  the  duties  growing 
out  of  this  contractual  relation  the  law  Im- 
poses on  the  master  the  obligation  of  provid- 
ing reasonably  safe  premises  and  reasonably 
safe  appliances  for  the  use  of  the  servant; 
and  If  delinquent  In  these  respects,  and  the 
servant  Is  injured  thereby,  the  master  may 
be  compelled  to  respond  In  damages  for  bis 
breach  of  duty.  This  relation  cannot  be  cre- 
ated by  one  of  the  parties.  The  assent  of 
both,  either  express  or  Implied,  Is  necessary. 
A  person  cannot  Impose  on  another  the  re- 
sponsible obligation  resting  upon  a  master 
without  the  participation  of  such  other  per- 
son. The  law,  in  the  absence  of  some  con- 
tractual arrangement  or  agreement,  express  or 
implied,  will  not  create  the  relation  of  master 
and  servant  The'  trespasser  or  the  volun- 
teer, who  is  Injured  in  or  about  the  perform- 
ance of  labor  that  he  undertakes,  cannot  look 
to  the  owner  of  the  premises  to  compensate 
him  for  the  Injury  or  damage,  unless  It  Is  In- 
flicted after  bis  peril  is  discovered.  And 
when  a  person  employed  to  i>erform  certain 
services  goes  entirely  without  the  line  of  bis 
duty  and  assumes  the  performance  of  other 
labors  for  bis  master,  without  his  direction 
or  authority,  he  occupies  no  better  position 
than  If  the  relation  of  master  and  servant 
did  not  exist  in  respect  to  any  employment 
between  them,  as,  when  the  master  engages 
a  servant  to  perform  specified  service,  he  is 
only  responsible  to  him  for  some  breach  of 
duty  committed  within  the  scope  or  limits  of 
the  employment  for  which  the  servant  baa 
been  engaged.  Thus,  in  Thompson  on  the 
Law  of  Negligence,  i  4677,  it  Is  said :  "An 
employ^,  who  undertakes  without  the  order 
or  request  of  bis  employer,  or  the  representa- 
tive of  the  employer,  or  contrary  to  bis  or- 
ders, or  in  compliance  with  the  orders  or  re- 
quest of  another  employ^  who  has  no  authori- 
ty from  the  employer  to  glye  such  orders  or 
to  make  such  request,  to  perform  work  out- 
side the  scope  of  his  employment  or  upon 
dangerous  premises,  where  the  terms  of  his 
employment  do  n6t  require  him  to  do  or  be. 
*    *    *    Is  deemed  to  assume  the  risk  at- 


Digitized  by 


Google 


Ky.) 


LOUISVILLB  ft  N.  R.  CO.  ▼.  PENDLETON'S  AOITR. 


385 


tendant  npon  bis  voluntary  undertaking,  and 
cannot  recover  for  Injuries  occasioned  by  any 
defect  In  tbe  premises,  machinery,  or  tools  to 
-wblcb  be  tbus  voluntarily  exposes  himself. 
The  reason  of  the  rule  Is  obvious.  Tbe  mas- 
ter undertakes  to  exercise  reasonable  care  to 
the  end  of  keeping  his  premises,  bis  machin- 
ery, bis  tools,  and  his  appliances  In  a  reason- 
able condition  of  safety  for  tbe  protection  of 
the  servant  employed  in  a  stated  service,  and 
so  long  as  he  continues  in  that  service.  But, 
when  be  places  himself  outside  the  line  of 
his  duty,  the  relation  of  master  and  servant 
Is  deemed  to  be  temporarily  suspended.  His 
position  Is  then  In  all  things  that  of  a  tres- 
passer or  bare  licensee.  The  master  owes 
him  no  duty  to  anticipate  bis  deviation  from 
his  duty  and  tbe  possible  danger  which  may 
arise  to  him  therefrom,  and  to  provide  against 
it.  He  takes  things  as  he  finds  tbem,  and 
suffers  all  consequences  of  bis  own  error, 
and  cannot  make  his  master  liable  therefor. 
Tbe  law  will  not,  on  obvious  grounds  of  jus- 
tice, compel  the  master  to  pay  damages  which 
the  servant  has  brought  on  himself  by  under- 
taking to  do  something  which  tbe  master  did 
not  employ  him  to  do,  but  will  ascribe  bis 
calamity  to  bis  own  nnnecessary  and  gratu- 
itous act."  The  same  doctrine  Is  announced 
in  Labatt  on  Master  and  Servant,  S  633,  and 
approved  In  Louisville  &  NasbvlUe  R.  R.  Co. 
V.  Hocker,  111  Ky.  707,  64  S.  W.  638,  65  S. 
W.  119.  Therefore,  although  Pendleton  at 
the  tbne  of  bis  death  was  engaged  by  appel- 
lant as  car  Inspector  and  repairer,  and  In 
this  employment  tbe  relation  of  master  and 
servant  existed  between  tbem,  with  all  its  at- 
tending duties  and  obligations,  yet  it  did  not 
continue  when  without  authority  or  direction 
be  voluntarily  undertook  tbe  performance  of 
otber  duties  entirely  disconnected  with  those 
for  wblcb  he  was  engaged.  In  performing 
tbese  new  duties,  be  occupied  towards  bis 
employer  or  master  the  same  relation  as  if 
lie  were  an  entire  stranger.  His  attitude  In 
assisting  tbe  switching  crew  was  the  same 
as  if  lie  had  quit  bis  work  as  clerk  In  a  store 
or  as  laborer  on  a  farm  to  undertake  them. 
Tbe  remaining  question  to  be  considered 
is:  Did  tlie  fact  that  be  assisted  tbe  switch- 
ing crew,  with  tbe  knowledge  and  ImpIitTd 
consent  of  tbe  agent  in  charge  of  tbe  yard, 
have  tbe  effect  of  establishing  for  tbe  time 
being  tbe  relation  of  master  and  servant  be- 
tween blm  and  the  person  for  whom  be  vol- 
untarily assumed  to  work?  In  assisting  the 
switching  crew,  he  did  not  take  the  place  of 
any  member  of  that  crew.  His  services  were 
not  needed.  In  helping  them  he  was  acting 
with  a  view  to  bis  own  advancement,  and 
endeavoring  to  become  proficient  as  a  brake- 
man  and  switchman;  and  In  our  opinion  the 
relation  of  master  and  servant  between 
Pendleton  and  appellant  could  not  In  this 
manner  and  under  tbe  facts  of  this  case  be 
created.  Certain  It  Is  that  he  had  never  been 
employed  as  a  member  of  tbe  switching 
crew,  nor  liad  he  ever  been  requested  or 
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directed  by  any  person  in  authority  to  per- 
form any  of  the  duties  in  connection  with 
it.  The  foreman  of  the  crew  had  no  author- 
ity to  bind  tbe  company  by  bis  consent  to  or 
approval  of  Pendleton's  service.  He  was 
under  tbe  control  of  the  agent;  Indeed,  strict- 
ly speaking,  tbe  right  of  employment  was  In 
the  train  dispatcher,  under  the  rules  of  tbe 
company.  He  had  bis  full  complement  of 
men.  No  emergency  existed  that  made  it 
necessary  to  obtain  other  assistance.  Thomp- 
son on  Negligence,  8S  4982-4990.  The  mere 
knowledge,  and  we  may  assume  Implied  con- 
sent and  approval,  of  tbe  agent  In  charge  of 
the  business,  who  looked  on  and  saw  dece- 
dent quite  frequently  assist  the  switebing 
crew,  did  not  have  the  effect  of  creating  by 
implication  of  law  tbe  relation  of  master  ai^ 
servant,  or  convert  blm  from  a  volunteer  in- 
to a  servant  We  do  not  mean  to  say  tliat 
this  relation  may  not  be  created  by  an  im- 
plied contract,  as  if  a  person  authorized  to 
employ  labor  should  request  or  accept  the 
needed  service  of  a  person  who  volunteered 
to  perform  It  But  it  would  be  announcing 
an  unreasonable  rule  to  declare  that  any 
person,  who  might  choose,  for  his  own  in- 
struction, entertainment  or  benefit,  to  as- 
sist persons  engaged  in  an  occupation,  might 
thus  become  in  tbe  eye  of  tbe  law  a  servant 
entitled  to  demand  and  receive  the  protection 
accorded  to  persons  that  occupied  that  rela- 
tion by  virtue  of  rights  growing  out  of  con- 
tract It  is  true  that,  if  Pendleton's  services 
were  not  needed  or  desirable,  be  could  have 
been  peremptorily  ordered  to  absent  himself 
from  the  yards,  or,  if  necessary,  could  have 
been  discharged  from  the  employment  of  tbe 
company,  or,  indeed,  in  an  extremity,  might 
have  t>een  arrested  for  trespassing.  But  per- 
sons In  the  conduct  of  their  business  are  not 
required  to  resort  to  these  extreme  measures 
to  prevent  men  of  intelligence  and  common 
understanding  from  volunteering  in  affairs 
about  which  they  are  not  employed;  nor  la 
It  necessary  that  they  should  do  so  to  pie- 
vent  a  volunteer,  trespasser,  or  Intruder  from 
creating  the  legal  relation  of  master  and 
servant.  Intruders,  trespassers,  and  volun- 
teers assume  the  risk  incident  to  tbe  unau- 
thorized acts  they  perform;  and,  in  dealing 
with  them  In  cases  of  injury,  the  law  will  not 
enforce  or  apply  the  rules  governing  the  re- 
lation of  master  and  servant,  but  only  hold' 
the  persons  accountable  for  the  Injury  to  the 
duty  of  avoiding  It  If  they  could  have  done 
so  by  the  exercise  of  ordinary  care  after  tbe 
peril  was  actually  discovered.  When  Pendle- 
ton left  his  employment  as  car  Inspector,  and 
went  to  assist  the  switching  crew,  he  must 
be  held  to  have  accepted  conditions  in  the 
switching  yards  exactly  as  be  found  tbem. 
As  to  him,  the  railroad  company  was  under 
no  obligation  to  move  the  car  causing  his 
death;  nor  can  it  be  held  liable  for  Its  negli- 
gence In  permitting  it  to  remain  there.  It 
owed  blm  no  duty,  except  to  avoid  injury 
after  bis  peril  was  actually  discovered. 
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It  would  be  difficult,  and  we  will  not  at- 
tempt, to  lay  down  any  fixed  role,  or  one  of 
general  application,  In  tbe  settlement  of  tbe 
Intricate  question  as  to  when  persons  not 
employed  are  to  be  treated  as  volunteers  or 
as  servants.  Tbe  conditions  and  circum- 
stances under  which  volunteers  perform  serv- 
ices are  so  varying  that  often,  although  be- 
ginning as  volunteers,  they  may  become  for 
the  time  being  servants,  entitled  to  protection 
the  same  as  if  regularly  employed  in  tbe 
first  Instance.  The  books  are  full  of  dis- 
tinctions and  differences,  growing  out  of  tbe 
facts  of  each  case  as  they  are  presented  to 
the  court.  We  may,  however,  with  no  sense 
of  uncertainty,  say  that  something  more  than 
mere  knowledge  of,  and  Implied  consent  to, 
occasional  acts  of  service,  in  employments 
like  the  one  under  consideration,  will  be  re- 
quired to  create  the  Important  relation  of 
master  and  servant.  If  the  relation  could 
be  thus  established,  employers,  especially 
those  engaged  In  large  business  interests, 
with  widely  separated  agencies,  operating  un- 
der systems  carefully  planned  and  construct- 
ed to  insure  discipline,  efficiency,  and  safety, 
and  where  each  employe  is  selected  with 
some  reference  to  his  fitness  and  qualifica- 
tions for  the  service  he  is  engaged  to  per- 
form, would  often  And  their  business  disar- 
ranged, their  discipline  interfered  with,  and 
their  employes  hindered  and  disturbed.  A- 
slde  from  this,  tb^  would  be  subjected  to 
liabtlitlea  they  bad  not  contracted  for,  and 
could  not  well  anticipate  or  guard  against. 
In  Labatt  on  Master  and  Servant,  vol.  2,  t 
630,  it  is  said:  "A  person  cannot  be  sub- 
jected, witbout  his  own  consent  or  that  of 
his  agent,  to  tbe  obligations  which  tbe  law 
attaches  to  the  contract  of  hiring."  It  must 
also  be  conceded  that  there  Is  a  wide  differ- 
ence between  requesting  or  directing  a  per- 
son to  work  even  for  an  hour  or  a  few 
minutes,  and  merely  permitting  him  to  render 
desultory  service  that  is  not  needed,  although 
it  may  be  accepted,  and  thus  impliedly,  at 
least,  consented  to.  In  the  one  instance  the 
master  has  been  consulted.  He  bas  exercised 
authority  and  discretion.  In  short,  he  had 
entered  into  a  contract  In  the  other,  he  has 
merely  submitted  to  interference  by  a  volun- 
teer upon  his  premises  and  permitted  him  to 
do  things  that  were  not  helpful  or  necessary. 
And  this  distinction  will  be  found  running  all 
through  the  cases  on  this  subject.  A  formal 
or  express  agreement  is  not  required,  nor  is 
it  essential  that  compensation  should  be  paid 
or  expected  from  the  one  sought  to  be 
charged.  Also,  the  relation  may  be  Implied 
from  facts  '  and  circumstances  surrounding 
the  employment;  but  we  will  not,  in  tbe 
course  of  this  opinion,  undertake  to  say  what 
facts  might  raise  an  implied  contract,  as  it 
is  not  necessary  to  tbe  decision  of  this  case 
that  we  should  do  so.  Sufficient  for  the 
questions  before  us  Is  the  statement  that  here 
the  facts  do  not  warrant  the  conclusion  that 
there  was  an  implied  contract 


In  Kentucky  Central  R.  Co.  t.  Gastineau's 
Adm'r,  83  Ky.  119,  Gastiueau,  a  boy  between 
14  and  15  years  of  age,  was  run  over  and 
killed  by  a  car  of  the  railroad  company  which 
he  was  endeavoring  to  uncouple  from  a  train 
while  switching  in  tbe  company's  yard.  In 
a  special  verdict  tbe  Jury  found  tbat  tbe 
deceased,  when  killed,  was  voluntarily  as- 
sisting the  employee  of  the  road,  with  their 
knowledge  and  consent  In  switching  cars; 
that  they  discovered  bis  peril  too  late  to  pre- 
vent his  death;  and  that  he  contributed  to 
It  by  his  presence  and  offering  to  uncouple 
the  car.  In  the  course  of  the  opinion  tbe 
court  said:  "The  deceased  could  not  be  re- 
garded as  a  servant  or  employ^  of  the  com- 
pany at  tbe  time  of  his  death.  He  did  not 
in  a  legal  sense  occupy  tbat  relation,  and 
was  to  it  a  stranger;  and  in  this  light  the 
rights  of  the  parties  must  be  viewed.  A  rail- 
road company  has  a  right  to  tbe  exclusive  use 
and  occupation  of  its  yard  and  track,  except 
at  crossings  or  such  places  as  the  public 
are  by  law  authorized  to  use.  Otherwise,  it 
could  not  properly  perform  its  duties  to  the 
public.  It  Is  not  required  to  anticipate  the 
Intrusion  of  others,  and  one  who  enters  up- 
on them  without  right  does  so  at  his  peril, 
and  in  case  of  injury  cannot  recover,  unless 
it  was  wantonly  inflicted  after  the  danger 
was  discovered.  •  •  •  Without  having  in 
view  for  the  present  the  age  of  the  deceased, 
we  remark  that  the- fact  that  a  mere  employ^ 
knows  of  the  presence  of  an  Intermeddler 
does  not  legalize  it  and  so  place  bim  as  to 
the  company  in  its  protection  that  it  la  Iwund 
to  anticipate  and  ascertain  if  he  has  placed 
himself  in  danger,  instead  of  being  merely 
bound  to  use  reasonable  care  to  avert  it  after 
its  discovery.  It  has  been  held  that  even 
a  request  of  one,  being  an  employ^  of  the 
company,  to  do  some  act  connected  with  the 
management  of  a  train,  does  not  impose  such 
a  duty  upon  it  or  render  tbe  person  less  an 
intermeddler  as  to  the  company."  This  opin- 
ion was  followed  and  approved  in  Monehan 
V.  Covington  St  Ry.  Co.,  117  Ky.  771,  78  8. 
W.  1106;  Illinois  Central  R.  Co.  v.  Brough- 
ton,  78  S.  W.  876,  25  Ky.  Law  Rep.  1752 ;  L. 
&  N.  R.  Co.  v.  Hocker,  111  Ky.  707,  64  S.  W. 
638,  65  S.  W.  119;  Hatfield  v.  Adams,  96  S. 
W.  58S,  29  Ky.  Law  Rep.  880. 

We  have  examined  with  care  the  authori- 
ties cited  by  appellee,  but  In  none  of  them  do 
we  find  anything  In  conflict  with  the  princi- 
ples heretofore  announced.  In  Illinois  Cent- 
ral R.  Co.  V.  Tlmmons  the  principal  question 
In  the  case  was  whether  or  not  the  person  who 
employed  Tlmmons  bad  authority  to  do  so; 
and  this  was  tbe  point  In  Issue.  In  Collins  t. 
C,  N.  O.  &  T.  P.  Ry.  Co.,  18  S.  W.  11,  13  Ky. 
Law  Rep.  670,  Collins  was  injured  by  tbe  ex- 
plosion of  a  gas  tank.  One  of  tbe  Issues  in 
tbe  case  was  whether  or  not  at  the  time  be 
received  the  injury  he  was  engaged  in  the 
business  of  the  company.  After  stating  the 
facts,  tbe  court  said:  "These  facts  plainly 
show  tbat  in  tbe  case  of  a  flre  upon  appellee's 
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premises  It  was  tbe  Antj  of  deceased  to  aid 
In  extlngnlslilng  It,  and  that  in  doing  so  he 
was  acting  as  Its  employ&"  In  Cumberland 
Telephone  A  Telegraph  Co.  v.  Adams,  91  S. 
W.  739,  28  Ky.  Law  Rep.  12C5,  Adams  was 
In  tbe  employment  of  the  company  as  a 
grroundman.  On  the  evening  he  was  hurt 
he  was  sent  by  the  foreman  with  bis  brother, 
Ed  Adams,  who  was  a  lineman,  to  adjust 
some  trouble  which  had  occurred  to  the  com- 
pany's wires.  When  they  arrived  at  tbe 
place,  bis  brother  ordered  blm  to  climb  the 
pole  and  remedy  tbe  trouble.  He  did  as  di- 
rected, and  In  tbe  performance  of  tbe  duty 
was  Injured.  The  point  was  made  that  at 
the  time  be  received  tbe  injury  he  was  act- 
ing as  a  lineman,  that  being  a  difTerent  grade 
of  employment  from  groundman,  and  hence 
he  ought  not  to  recover,  as  he  was  engaged 
in  a  service  outside  the  line  of  bis  employ- 
ment. The  court  said:  "Now  it  Is  clear 
that  whether  appellee  Is  called  a  lineman 
or  groundman  does  not  alter  his  right  to 
recover  In  this  action.  If  he  was  on  the  pole 
at  the  time  of  bis  jnjury  In  the  performance 
of  any  duty  he  owed  to  appellant.  If  It  be 
tme,  as  be  says,  that  Lee  sent  him  to  as- 
sist his  brother,  who,  being  a  lineman,  was 
bis  superior,  and  bis  brother  told  him  to 
climb  the  pole,  then  he  was  in  the  perform- 
ance of  a  duty  owing  to'  his  employer.  Of 
course.  If  he  was  a  mere  volunteer,  who 
went  up  tbe  pole  without  right  or  authority, 
then  tbe  company  owed  him  no  duty  at  all. 
We  think  It  entirely  immaterial  whether  ap- 
pellee was  technically  a  lineman  or  ground- 
man. If  be  was  a  groundman,  beginning 
to  perform  the  duties  of  a  lineman,  and  was 
In  tmtta  sent  ap  the  pole  by  his  superior, 
then  be  was  entitled  certainly  to  no  less 
protection,  because  of  his  want  of  experience, 
than  If  be  had  been  a  lineman,  so  experienc- 
ed as  to  know  better  bow  to  take  care  of 
blmself.  Tbe  whole  question  turns,  not  up- 
on whether  appellant  was  a  lineman  or 
groundman,  but  whether  at  the  time  be  climb- 
ed tbe  pole  he  was  In  the  performance  of  a 
duty  be  owed  to  appellant  company."  -  In 
Johnson  v.  Ashland  Water  Company,  71  Wis. 
553,  37  N.  W.  823,  5  Am.  St.  Rep.  243,  It  is 
stated  In  the  opinion  that  "the  plaintiff  was 
engaged  in  the  defendant's  work  at  the  re- 
quest of  a  man  In  charge  of  the  work,  and 
althongb  It  may  be  said  that  his  employment 
was  for  a  mere  temporary  purpose,  and  that 
tlie  plaintiff  was  not  expecting  any  pay  for 
tbe  work  done,  and  in  that  sense  the  work 
was  volunteered,  still,  being  in  tbe  defend- 
ant's employment  and  at  the  request  of  Its 
servant  or  foreman,  he  was  not  a  trespasser, 
and  be  was  for  the  time  being  tbe  servant 
of  tbe  defendant,  and  entitled  to  tbe  same 
protection  as  any  other  servant  of  the  de- 
fendant." In  Dallemand  v.  Saalfeldt,  175 
111.  310,  51  N.  B.  645,  43  L.  R.  A.  753,  67 
Am.  St.  R^.  214,  the  servant  was  perform- 
ing duties  outside  the  scope  of  his  employ- 
ment,  but   by  direction  of  a  foreman.    In 


Huntzicker  T.  IHIdoIb  Central  R.  Co.,  139 
Fed.  548,  64  a  a  A.  78,  the  Injured  pCT- 
son  was  learning  the  duties  of  brakeman 
by  the  written  direction  of  the  trainmaster. 
In  Rlngu  V.  Oregon  Coal  Co.,  44  Or.  407,  75 
Pac.  703,  young  Rlngu,  who  was  injured,  was 
assisting  his  father  in  working  In  a  mine.  It 
was  the  custom,  authorized  by  tbe  company, 
to  permit  fathers  to  employ  their  sons,  and 
for  some  time  before  the  accident  Ringu  had 
been  so  working  with  the  Imowledge  and 
consent  of  the  company,  and  the  company 
had  furnished  extra  cars  for  his  use  and 
paid  the  father  for  Ills  services.  It  will  thus 
be  seen  that  all  of  these  cases  are  easily 
distinguishable  from  tbe  one  before  us. 
Running  through  all  of  them  will  be  found 
the  preposition  that  tbe  employment  was  by 
request,  express  or  implied,  and  upon  this 
assumption  recovery  was  allowed.  We  haver 
been  unable  to  find  any  authority  to  support 
tbe  position,  taken  by  appellee,  that  tbe 
mere  fact  that  Pendleton,  with  the  knowledge 
and  consent  of  apiiellant,  rendered  service 
to  the  switching  crew,  had  the  effect  of  creat- 
ing tbe  relation  of  master  and  servant. 

Our  conclusion  Is  that  upon  the  facts  pre- 
sented by  this  record  appellee  was  not  en- 
titled to  recover.  He  was  a  mere  volunteer, 
who  placed  himself  in  a  position  of  danger. 
The  railroad  company  owed  him  no  duty, 
except  to  exercise  ordinary  care  to  avoid  la- 
jury  to  him  after  bis  position  of  peril  was 
discovered;  and,  as  we  have  seen,  there  is 
no  claim  of  negligence  in  this  respect. 

Wherefore  the  judgment  is  reversed,  with 
directions  for  a  new  trial  consistent  with 
this  opinion. 


HARRIS  V.  HARRIS. 
(Court  of  Appeals  of  Kentucky.    Oct.  4,  1907.) 

1.  Husband  and  Wifb— Sepabatk  Bbtaix  of 
Wife— Proceeds. 

Defendnnt  and  his  wife  occupied  a  farm 
rent  free  for  two  ^ears  in  lieu  of  $1,000,  to 
which  she  was  entitled  from  her  former  hus- 
band's efitate.  Defendant  bought  an  interest  in 
the  land  for  $2,000,  tbe  deed  being  made  to  both ; 
and  subsequently,  the  interest  being  sold,  the 
proceeds  were  loaned  on  two  notes,  for  $1,500 
each,  one  payable  to  defendant's  son  and  one 
to  the  wife.  Held,  it  appearing  the  proceeds  of 
the  farm,  while  occupied  rent  free,  constituted 
at  least  one-half  of  the  price  of  the  interest  par- 
chased,  that  the  note. was  her  property. 

[Ed.  Note. — Fop  cases  in  point,  see  Cent.  Dii. 
vol.  2G,  Husband  and  Wife,  §§  449-452.] 

2.  Divorce— Disposition  o»  Pbopbbtt— Stat- 
ute Construed. 

Ky.  St.  1903,  {  2121,  providing  that  upon 
divorce  the  parties  shall  be  restored  such  prop- 
erty not  disposed  of  as  either  obtained  through 
the  other  before  or  during  the  marriage  in  con- 
sideration thereof,  cannot  be  applied  by  a  hus- 
band to  the  property  of  his  wife,  to  which  he 
had  no  rights  by  virtue  of  the  marriage. 

Appeal  from  Circuit  Court,  Madlsoa 
County. 

"Not  to  be  officially  reported." 

Action  by  Margaret  Harris  against  R.  A. 
Harris  and  another.    From  a  judgment  for 
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plaintiff,    defendant    Harris    appeals.      Af- 
firmed. 

Henry  0.  Hazelwood,  tor  appellant.  J.  C. 
&  D.  M.  Cbenaolt,  for  appellee. 

CliAT,  a  Appellee,  Margaret  Harris,  in- 
stituted this  action  against  appellant,  B.  A. 
Harris,  for  divorce  and  for  the  return  of 
certain  personal  property,  including  a  note 
for  $1,500  executed  to  her  by  George  Phelps 
and  In  the  possession  of  appellant  George 
Phelps  was  also  made  a  party  defendant. 
The  petition  asks  that  he  be  restrained  from 
paying  to  any  one  any  part  of  the  note  owing 
by  him  to  plaintiff,  except  to  her,  and  for  all 
relief,  general  and  specific,  to  which  plain- 
tiff may  appear  entitled.  The  trial  court 
granted  appellee  a  divorce  from  bed  and 
board  only,  and  further  adjudged  that  the 
$1,500  note  was  the  property  of  appellee. 
The  judgment  then  proceeds  as  follows:  "But 
it  appearing  to  the  court  that  the  said  note 
cannot  be  produced,  either  because  the  same 
has  been  lost  or  misplaced,  the  court  ad- 
judges that  the  plaintiff  recover  of  the  de- 
fendant G.  W.  Phelps  the  sum  of  $1,500, 
with  legal  Interest  from  January  20,  1902, 
until  paid,  and  that  said  payment  be  made 
a  matter  of  record,  and  the  note  for  said 
amount,  when  same  is  found,  be  canceled 
and  held  for  naught,  after  payment,  which 
is  directed  to  be  made  to  J.  O.  &  D.  M. 
Chenault  by  G.  W.  Phelps."  Appellant,  E. 
A.  Harris,  alone  prosecutes  this  appeal.  No 
question  is  made  in  regard  to  the  divorce, 
but  a  reversal  is  asked  of  that  portion  of  the 
Judgment  relating  to  the  note  of  $1,500. 

The  evidence  in  this  case  shows  that,  at 
the  time  of  her  marriage  to  appellant,  ap- 
pellee was  living  on  a  farm  of  171  acres, 
worth  from  $12,000  to  $14,000  devised  to 
hor  by  her  former  husband,  a  Mr.  Ander- 
son, with  the  provision  In  the  will  that, 
should  she  marry  again,  the  farm  was  to 
vest  In  his  children,  and  she  was  to  receive 
only  $1,000.  His  children  not  having  the 
necessary  $1,000  when  the  marriage  took 
place,  their  guardian  entered  into  an  ar- 
rangement with  the  appellee  and  appellant 
by  which,  Instead  of  the  $1,000  in  cash,  they 
were  permitted  to  occupy  the  farm  without 
rent  for  a  period  of  two  years.  Some  time 
after  that  appellant  bought  a  one-third  in- 
terest In  the  171  acres  of  iand  for  the  sum 
of  $2,000.  The  deed  thereto  was  made  to 
himself  and  wife  Jointly.  Subsequently  their 
interest  in  the  farm  was  sold  for  the  sum 
of  $3,000.  The  proceeds  were  placed  in  bank 
to  the  credit  of  appellee.  The  proceeds  were 
subsequently  loaned  to  the  defendant  George 
Phelps  on  two  notes,  for  $1,500  each — one 
payable  to  William  Harris,  son  of  appellant; 
the  other  payable  to  appellee.  We  think  it 
reasonably  certain  from  the  foregoing  facts 
that  the  proceeds  of  the  farm  during  the 
two  years  it  was  occupied  by  appellant  and 
appellee  without  rent  constituted  one-half,  if 


not  a  larger  portion,  of  the  purchase  price 
of  the  farm  purchased.  That  being  the  case, 
half  the  profit  on  the  farm,  when  sold,  cer- 
tainly belonged  to  appellee.  That  appellant 
must  have  so  believed  at  the  time  is  evident 
from  the  fact  that  one  of  the  notes  for  $1,- 
500  was  made  payable  to  appellee.  We  there- 
fore conclude  that  the  note  In  question  was 
the  property  of  appellee. 

Counsel  for  appellant  contends  that  under 
section  2121  of  the  Kentucky  Statutes  of  1903 
no  restoration  of  property  can  be  decreed, 
except  upon  final  Judgment  of  divorce,  and 
that,  as  the  Judgment  in  this  case  was  mere- 
ly from  bed  and  board,  the  court  was  with- 
out power  to  enter  that  portion  of  the  Judg- 
ment i'slating  to  the  note  in  question.  The 
section  referred  to  is  as  follows:  "Upon  final 
judgment  of  divorce  from  the  bonds  of  matri- 
mony, the  parties  shall  be  restored  such  prop- 
erty not  disposed  of  at  the  commencement 
of  the  action,  as  either  obtained  from  or 
through  the  other  before  or  during  the  mar- 
riage in  consideration  thereof."  It  will  l)e 
observed  that  this  section  of  the  statutes 
contemplates  the  restoration  of  property  ob- 
tained by  either  party  in  consideration  of 
marriage.  The  statutes  In  force  at  the  time 
of  this  transaction  gave  to  the  husband  no 
interest  in  or  title  to  the  personal  property 
of  the  wife,  and  Appellant,  therefore,  had  no 
property  rights  In  the  note  in  question  by 
virtue  of  his  marriage  with  appellee.  Hold- 
ing, as  we  do,  that  the  note  for  $1,500  was 
the  absolute  property  of  appellee,  and  that 
the  section  quoted  has  no  application  to  this 
case  for  the  reason  that  no  question  of  res- 
toration Is  involved,  we  deem  It  unnecessary 
to  pass  upon  the  power  of  the  court  to  order 
a  restoration  of  property,  except  In  cases  of 
absolute  divorce. 

For  the  reasons  givoi.  Judgment  Is  af- 
firmed. 


BERNHEIM  v.  HETMAN. 
(Court  of  Appeals  of  Kentucky.    Oct  9,  1907.) 

1.  DegOS— RecOBDINO — StDBTIClERCT. 

The  record  of  a  deed  to  a  male  grantee 
gave  his  name  as  "Elizah  H."  A  conveyance  by 
"Elijah  H."  referred  to  the  deed  as  the  source 
of  his  title.  The  property  remained  in  the  poa- 
Bession  of  those  claiming  under  the  deed  for 
many  years.  Held,  that  it  would  l>e  concluBive- 
ly  presumed  tiiat  there  was  simply  a  typograph- 
ical error  in  the  name  of  the  grantee,  and  that 
"Elijah  H."  acquired  title  under  the  deed. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  16,  Deed^  g  568.] 

2.  Tbttsts— Conveyances. 

A  conveyance  by  a  husband  and  wife,  made 
subsequent  to  a  deed  whereby  he  conveyed  to  a 
trustee  in  trust  for  the  wife  and  declared  that 
the  trustee  and  the  wife  with  the  consent  of  the 
hnsband  might  convey,  passes  title ;  the  provi- 
sion in  the  deed  with  respect  to  the  right  to  con- 
vey enlarging  the  power  of  alienation. 
8.  Same. 

Where  a  hnsband  and  wife  conveyed  land 
held  by  a  third  person  in  trust  for  the  wifa 
under  a  deed  previously  executed  by  the  hus- 
band, the  title  passed  as  against  the  objection 
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tltat  tbe  legal  title  remained  in  the  third  per- 
son, since  he  had  only  a  semblance  of  title, 
whose  rights  were  barred  bj  a  failure  for  more 
than  30  years  to  assert  title. 

4.   ACKNOWUEDOKKRT  —  CESnTIOATK  —  SUITI- 
CIKNCT. 

A  notary's  certificate  of  acknowledgment 
of  a  deed  executed  in  a  sister  state  was  in  tbree 
parts,  bearing  the  same  date.  Each  part  was 
signed  separately.  The  seal  was  placed  between 
the  first  and  second  parts.  Hda  to  constitute 
one  certificate,  rendering  the  piadng  of  the  seal 
between  two  parts  immateriaL 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  1,  Acknowledgment,  I  169.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Ctaanceiy  Branch,  Second  Division. 

"Not  to  be  officially  reported." 

Action  by  Alice  W.  Heyman  against  B. 
Bernhelm.  From  a  Judgment  for  plaintiff, 
defendant  aiqpeala    Affirmed. 

Arthur  M.  Rutledge,  for  appellant  Weble 
A  Wehle,  for  appellee. 

HOBSON,  J.  Alice  W.  Heyman  sold  to  B. 
femhelm  a  lot  on  Second  street,  in  the  city 
of  LouISTlUe.  The  title  company  refused  to 
guarantee  the  title,  and  be  refused  to.  take 
the  property.  She  thereupon  filed  this  suit 
to  compel  him  to  complete  the  purchase.  The 
circuit  court  adjudged  her  the  relief  aonght, 
and  he  appeals. 

The  purchaser  Is  willing  to  take  the  prop- 
erty If  the  title  is  good.  The  only  trouble 
between  the  parties  grows  out  of  the  doubt 
aB  to  the  sufilclency  of  the  title.  The  objec- 
tions to  the  title  are  <these: 

1.  W.  B.  Thomasson,  who  then  owned  the 
property,  on  May  28,  1808,  conveyed  It  to 
"Elizah"  Harris,  as  the  ryiord  of  the  record- 
ed deed  gives  the  name.  On  July  7,  1870, 
EUlJah  Harris  conveyed  the  property  to  Fan- 
ny Kennedy,  as  trustee.  It  is  said  that  there 
was  no  title  In  Elijah  Harris;  but  It  is  mani- 
fest that  the  letter  "z"  In  the  recorded  deed 
In  the  name  Is  simply  a  typographical  error 
for  "J."  There  Is  no  such  name  as  "Elizah"; 
the  woman's  name  not  being  spelled  with  an 
"b."  The  deeds  shows  on  Ks  face  that  It 
was  made  to  a  man,  as  it  uses  throughout  the 
pronoun  "his"  In  referring  to  the  gi-antee. 
The  deed  which  Elijah  Harris  made  refers  to 
this  deed  as  the  source  of  his  title,  and  the 
property  has  since  been  in  the  possession  of 
those  claiming  under  this  deed.  After  so 
many  years  the  presumption  must  be  con- 
clusive that  there  was  simply  a  typographical 
error  by  which  "z"  was  substituted  for  "J" 
in  the  name  of  the  grantee. 

2.  By  the  deed  which  Elijah  Harris  made 
to  Fanny  Kennedy,  he  conveyed  the  prop- 
erty to  her  for  the  separate  use  of  Sophie 
Harris,  his  wife.  The  deed  concludes  with 
these  words:  "But  the  said  trustee  and  ces- 
tui que  trust,  with  the  consent  of  the  first 
party  hereto,  may  sell  and  convey  said  prop- 
erty, or  any  part  thereof,  to  such  person  or 
persons  as  they  may  see  fit  to  do,  and  for 
such  prices  as  they  may  see  best  and  proper." 
On  Decenaber  30,  18*75,  Elijah  Harris  and 


Sophie  Harris,  his  wife,  conveyed  the  prop- 
erty to  Frank  Neuman.  Fanny  Kennedy  did 
not  join  In  this  deed  and  it  Is  Insisted  that 
for  this  reason  the  deed  was  Inoperative  to 
pass  the  title.  Fanny  Kennedy  had  no  bene- 
ficial Interest  In  the  property.  The  entire 
beneficial  Interest  was  vested  In  Sophie  Har- 
ris. There  were  no  remaindermen  or  other 
persons  haVIng  any  Interest,  vested  or  con- 
tingent Sophie  Harris  being  the  sole  bene- 
ficiary of  the  trust,  the  conveyance  by  her 
and  her  husband  passed  the  title.  Beuley  v. 
Curtis,  92  Ky.  505,  18  S.  W,  357;  Brain  v. 
Bailey.  82  S.  W.  582,  26  Ky.  l.aw  Rep.  853, 
and  cases  cited.  It  Is  said  that,  though  un- 
der these  cfises  the  conveyance  by  Sophie 
Harris  and  her  husband  would  pass  the  title 
if  the  deed  contained  no  restrictions  upon  the 
power  of  alienation,  the  words  above  quot- 
ed are  a  restriction  upon  the  power  of  aliena- 
tion, and  that  no  conveyance  was  valid  un- 
der this  provision,  unless  the  trustee  Joined. 
But  the  purpose  of  this  provision  was  mani- 
festly not  to  restrict  the  power  of  alienation. 
The  words  are  simply  taken  from  the  stat- 
ute then  in  force,  and  were  Intended  to  en- 
large the  power  of  alienation,  not  to  restrict 
It  It  Is  also  insisted  that,  although  the  bene- 
ficial title  passed  by  the  deed  to  Frank  Neu- 
man, the  legal  title  Is  still  In  Fanny  Ken- 
nedy, and  that  Bernhelm  should  not  be  re- 
quired to  accept  a  deed  where  the  legal  title 
is  outstanding  In  another.  Fanny  Kennedy 
never  had  anything  but  a  semblance  of  title. 
She  had  no  real  interest,  and  after  more  than 
SO  years  neither  she  nor  her  heirs  can  assert 
any  right  In  the  prc^erty. 

3.  Lastly,  It  is  insisted  that  the  notary  who 
took  the  acknowledgment  of  Elijah  Harris 
and  wife  to  the  deed  above  referred  to  in  Ala- 
bama did  not  certify  the  deed  so  that  it  was 
properly  recordable  here.  He  wrote  his  cer- 
tificate In  three  parts,  and  signed  each  part 
separately,  all  the  parts  having  the  same 
date.  The  seal  Is  placed  between  the  first 
and  second  parts;  but  we  r^^rd  this  as  Im- 
material. The  whole  Indorsement  by  the  of- 
ficer should  t>e  treated  as  one  certificate,  and 
the  fact  that  the  seal  is  placed  on  the  paper 
at  one  place  rather  than  another  is  unim- 
portant. On  the  whole  case  we  see  no  rea- 
son for  disturbing  the  conclusion  of  the  chan- 
cellor that  the  title  Is  good. 

Judgment  affirmed. 


COMMONWEALTH  v.  CHATTANOOGA 
IMPLEMENT  &  MFQ.  CO. 

(Court  of  Appeals  of  Kentucky.    Oct  11,  1907.) 

COBPOKATIONS    —    FOBBION    COBPOBATIONS    — 

Business  WrrHiN  Statk— Appointment  or 

Agent. 

A  foreign  corporation  sold  a  press  to  a 
purchaser  in  Kentucky,  and,  he  having  failed 
to  pay  for  it,  an  attorney  recovered  judgment 
and  Iraught  in  the  press  thereunder  for  the  cor- 
poration, and  afterwards  sold  the  press  at  pri- 
vate sale.  Thereafter  the  corporation  appointed 
a  sales  agent  within  the  state,  but  he  trans- 
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acted  do  busioeas  under  such  appointmeat. 
Held,  that  the  corporation  had  not  carried 
on  business  within  the  state  without  appointing 
an  agent  and  filing  certain  notices  with  the 
Secretai?  of  State,  a«  required  by  Ky.  St.  1903, 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  SS  2520,  2515.] 

Ai^al  from  Circuit  Court,  Carlisle  County. 

"To  be  offlcially  reported." 

Action  by  tbe  commonwealtb  against  tbe 
Chattanooga  Implement  &  Manufacturing 
Company.  The  petition  was  dismissed,  and 
tbe  commonwealth  appeals.    Affirmed. 

N.  B.  Hays,  Atty.  Gen.,  and  C.  H.  Morris, 
for  tbe  Commonwealth.  Robbing,  Thomas  & 
Bridgewater,  for  appellee. 

HOBSON,  J.  The  Chattanooga  Implement 
&  Manufacturing  Company  is  a  corporation 
formed  under  the  laws  of  Tennessee  and  re- 
siding at  KuoxviUe.  It  did  not  comply  witb 
section  571,  Ky.  St.  1903,  requiring  all  for- 
eign corporations  "carrying  on  any  business 
in  this  state"  to  have  an  authorized  agent 
here  upon  whom  process  may  be  served  and 
to  file  certain  notices  with  the  Secretary  of 
State.  On  October  24,  1906,  tbe  common- 
weaHh  filed  a  petition  against  the  company 
to  recover  the  penalty  provided  for  tbe  vio- 
lation of  tliat  section.  Tbe  defendant  filed 
an  answer.  Tbe  case  was  tried  before  tbe 
circuit  court,  which  dismissed  tbe  petition; 
and  the  commonwealth  appeals. 

It  is  unnecessary  for  us  to  determine 
whether  tbe  second  paragraph  of  tbe  answer 
of  tbe  defendant  was  sufficient  In  tbe  first 
paragraph  it  was  pleaded  that  tbe  defendant 
was  not  guilty.  This  was  all  that  was  nec- 
essary. Louisville  &  NashTllle  R.  R.  v.  Com., 
112  Ky.  635,  66  8.  W.  505.  The  proof  intro- 
duced on  tbe  trial  showed  that  on  January 
24,  1906,  the  company  bad  made  a  contract 
with  tbe  Bardweli  Hardware  Company,  by 
which  It  was  to  act  as  agent  for  the  com- 
pany at  Bardweli,  in  Carlisle  county,  in 
selling  its  machinery;  but  the  proof  also 
showed  that  the  Bardweli  Hardware  Com- 
pany had  done  nothing  as  agent,  that  it  had 
handled  none  of  tbe  machinery,  and  bad  so- 
licited no  purchasers.  The  proof,  therefore, 
did  not  show  that  tbe  company  had  carried 
on  business  in  Carlisle  county.  It  only 
showed  the  appointment  of  an  agent  for  that 
purpose.  Tbe  statute  only  inchides  corpora- 
tions "carrying  on  business  in  this  state." 
The  appointment  of  an  agent  is  a  step  to- 
wards carrying  on  business;  but,  unless  tbe 
agent  acts  under  bis  employment,  the  busi- 
ness is  not  carried  on  in  this  state.  The 
proof  also  showed  that  some  years  ago  tbe 
company  bad  sold  a  press  In  Carlisle  county; 
that  tbe  purchaser  failed  to  pay  for  it;  that 
tbe  claim  was  placed  in  the  hands  of  an  at- 
torney for  coMectlon;  that  be  sued  upon  It, 
and  had  the  press  sold,  and  bought  It  in  for 
his  client.  This  press,  after  he  Iwught  It  in 
for  bis  client,  he  had  sold  as  a  secondhand 
press   in   Bardweli  at  private  sale.     This, 


too,  was  not  carrying  on  business  in  this 
state  In  the  meaning  of  the  statute.  The  sell- 
er had  a  right  to  collect  his  debt,  and,  when 
he  had  to  buy  in  tbe  property  to  save  his 
debt,  tbe  reselling  of  tbe  secondhand  press 
privately  to  make  tbe  debt  was  not  such  a 
carrying  on  of  business  as  the  statute  con- 
templates. 
Judgment  affirmed. 


SKIDMORE  et  al.  v.  CUMBERLAND  VAI> 
LEY  LAND  CO.  et  aL 

(Court  of  Appeals  of  Kentucky.    Oct  9,  1907.) 

OUABDIAN   AKO   WABD— CABB    OF  WABO'S   ES- 
TATE—COMPBOltlSE—CONVEYANCB    OF    Land. 

Under  Ky.  St  1903,  {  2030,  providing  that 
a  guardian,  with  leave  of  the  court  may  com- 
promise any  controversy  concerning  the  lands 
of  bis  ward,  when  the  interest  of  the  ward  will 
be  subserved  thereby,  where  a  suit  to  determine 
the  interest  of  wards  is  compromised,  tlie  court 
lias  authority  to  order  a  conveyance  of  the 
interest  conceded  by  the  compromise  to  lie  in 
the  wards  and  to  be  conveyed  for  a  money  con- 
sideration under  its  terms. 

Appeal  from  Circuit  Court,  Harlan  Oonn- 

"To  be  officially  reported." 

Action  by  Willie  Skldmore  and  others 
against  the  Cumberland  Valley  Land  Com- 
pany and  others.  The  action  having  been 
compromised  by  tbe  father  of  infant  plain- 
tiffs, who  was  their  guardian,  and  such  com- 
promise confirmed  by  the  court  and  the  com- 
missioner of  the  court  directed  to  convey  the 
Interest  of  infant  plaintiffs  in  the  land  to  de- 
fendant, the  guardian  ad  litem  appeals.  Af- 
firmed. • 

G.  A.  Elversole,  for  appellants.  Sampson  & 
Bampson,  for  appellees. 

BARKER,  J.  There  was  pending  in  the 
Harlan  circuit  court  a  suit  between  Mary 
Jane  Skldmore  and  tbe  Cumberland  Val- 
ley Land  Company,  in  which  was  involved, 
among  other  things,  the  validity  of  the  for- 
mer's claim  to  own  an  undivided  interest  in 
a  tract  of  600  acres  of  land  in  Harlan  coun- 
ty, Ky.  There  were  other  Issues  in  the  case, 
such  as  claims  of  damages  for  trespass  in 
cutting  trees,  eta,  but  tbe  main  issue,  so  far 
as  the  case  in  hand  is  concerned,  was  her 
claim  to  be  the  owner  of  an  undivided  inter- 
est In  the  land.  There  can  be  no  question 
that  the  litigation  was  genuine  and  the  con- 
troversy a  serious  one  to  her.  During  the 
I>endency  of  this  litigation,  she  died,  intes- 
tate, leaving  four  children,  tbe  infant  appel- 
lants, Willie  Skldmore,  Robert  Skldmore, 
Victor  Skldmore,  and  Theodore  Skldmore,  her 
only  heirs  at  law.  Afterwards  J.  F.  Skld- 
more, the  husband  of  Mary  Jane  Skldmore, 
was  appointed  and  qualified  as  guardian  of 
bis  children,  the  appellants,  and  the  case  was 
regularly  revived  in  their  names  as  heirs  at 
law  of  their  mother.  Tbe  litigation  then  con- 
tinued for  some  time.    Afterwards  the  fa- 
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ttaer  and  guardian  of  the  Infants  entered  In- 
to an  agreement  of  compromise  with  the  ap- 
pellee company,  by  wbicli  it  was  agreed  that 
the  Infants  were  entitled,  so  far  as  their 
rights  In  the  land  were  concerned,  to  the 
claim  as  set  up  and  songbt  to  be  maintained 
by  their  mother,  Mary  Jane  Skidmore,  and 
that  they  should  receive  this  Interest  in 
money;  the  land  being  valaed  at  $16  per 
acre.  We  do  not  set  oat  the  terms  of  the 
compromise  minutely;  It  being  conceded  by 
the  guardian  ad  litem,  who  prosecutes  this 
appeal,  that  it  is  a  fair  one  so  far  as  the  In- 
fants are  concerned,  and  that  they,  under  Its 
terms,  receive  the  full  market  value  of  the 
land  claimed  by  their  mother  if  It  was  free 
from  any  controversy  whatever.  After  this 
compromise  was  agreed  upon,  the  guardian, 
and  the  children  by  him,  filed  a  petition  In 
the  case  they  were  litigating  with  the  ap- 
pellee, setting  forth  the  terms  of  the  compro- 
mise, that  the  Issues  Involved  were  many  and 
doubtful,  and  that  their  best  Interest  would 
be  subserved  by  the  compromise  in  question 
being  carried  Into  effect  through  the  Judg- 
ment of  the  court  Some  evidence  was  taken 
on  the  merits  of  the  compromise,  and,  the 
case  having  been  regularly  submitted,  a  Judg- 
ment was  entered  approving  its  terms,  and 
directing  the  commissioner  of  the  court  to 
convey  whatever  Interest  the  infant  appel- 
lants had  in  the  land  to  the  appellee.  As 
said  before,  the  guardian  ad  litem,  who  pros- 
ecutes this  action,  does  not  question  the 
merits  of  the  compromise,  but  challenges  the 
Jurisdiction  of  the  court  to  carry  It  into  ef- 
fect as  was  done  in  this  case.  Section  2030, 
Ky.  St  1903,  is  as  follows:  "Guardian  shall 
discharge  the  liabilities  of  the  ward  for  the 
debts  of  the  ancestor  out  of  his  personal  es- 
tate, and  when  the  personal  estate,  with  the 
rents  of  the  real  estate  is  not  sufficient  there- 
for, he  may,  by  petition  to  a  court  of  his 
county  having  equity  Jnrisdlctlon,  obtain 
leave  to  sell  land  for  that  purpose.  He  shall 
also  receive  and  sue  for  the  debts  and  de- 
mands owing  to  the  ward,  defend  actions 
against  him,  and,  with  leave  of  the  court 
may  compound  a  debt  or  demand,  or  settle 
or  compromise  any  controversy  concerning 
the  lands  of  bis  ward  when  the  Interest  of 
the  ward  will  be  subseired  thereby."  It  will 
be  observed  that  the  language  of  the  forego- 
ing statute.  In  so  far  as  it  relates  to  the  sub- 
ject in  hand,  authorizes  the  gpaardian,  with 
the  approval  of  the  chancellor,  to  "settle  or 
compromise  any  controversy  concerning  the 
lands  of  his  ward  when  the  Interest  of  the 
ward  will  be  subserved  thereby."  This  Is  a 
very  broad  power,  and  is  conferred  upon  the 
guardian  to  enable  him  thoroughly  to  pro- 
tect the  Interest  of  his  ward.  The  protection 
of  the  infant  against  the  disloyalty  or  negli- 
cenee  of  tbe  gnardlan  Is  contained  in  the  pro- 
vMon  which  requires  the  approval  of  the 
chancellor  before  the  compromise  can  be  car- 
ried Into  effect  Now,  It  is  obvious  that  In 
order  to  settle  or  compromise  all  controvert 


sies  concerning  the  lands  of  Infants,  It  must 
necessarily  often  happen,  as  in  the  case  at 
bar,  that  the  claim  of  the  infant  to  tbe  land 
in  question  must  be  released  and  conveyed 
to  the  opposing  claimant  and,  when  this  hap- 
pens, the  statute  would  be  entirely  nullified 
If  the  court  did  not  have  a  right  to  carry  tbe 
compromise  into  effect  by  a  conveyance  of 
whatever  claim  the  terms  of  the  compromise 
conceded  to  the  Infants.  This  Is  a  most 
beneficent  statute,  and  but  for  It  or  some 
similar  enactment  the  Interest  of  Infant 
claimants  would  often  be  swallowed  up  and 
lost  in  the  precarious  chances  of  litigation. 
We  do  not  think  the  absence  from  the  stat- 
ute of  words  expressly  authorizing  a  con- 
veyance to  be  made  of  the  Infant's  property 
militates  against  the  conclusion  at  which  we 
have  arrived.  Where  a  power  is  expressly 
and  definitely  given.  It  embraces  by  implica- 
tion ail  powers  which  are  necessary  to  the 
effectual  execution  of  that  expressly  given. 
Now,  while  the  statute  under  consideration 
does  not  say,  in  express  language,  that  tbe 
guardian,  or  the  chancellor  through  his  com- 
missioner, may  convey  tbe  Interest  of  an  in- 
fant In  land  Involved  in  litigation  and  which 
Is  the  subject  of  compromise,  the  power  to 
compromise  an  adverse  claim  is  expressly  and 
certainly  given;  and  we  think  the  power  to 
convey,  in  order  to  effectuate  tbe  compromise. 
Is  fairly  implied  in  the  authority  to  make  It 
Any  other  construction  than  this  must  often 
Jeopardize  the  substantial  Interest  of  infants 
in  lands  Involved  in  litigation.  The  case 
at  bar  is  a  fair  sample  of  what  might  hap- 
pen in  such  cases  if  tbe  position  of  the  guard- 
ian ad  litem  is  sound.  By  the  compromise 
made,  the  Infant  appellants  receive  substan- 
tially everything  their  mother  claimed,  but 
take  It  In  money.  Instead  of  the  actual  land. 
If  the  litigation  Is  to  proceed  without  com- 
promise, it  may  peradventure  happen  that  an 
adverse  decision  to  theil*  interest  would  be 
rendered,  and  in  tbe  end  they  would  receive 
nothing.  Certainly  It  Is  to  their  material 
and  substantial  Interest  that  this  compromise 
should  be  made.  It  is  one  that  any  prudent 
man  acting  for  himself  would  make  in  his 
own  behalf,  for  it  eliminates  all  chance  of  a 
total  loss  by  an  adverse  Judgment 

It  Is  inconceivable  how  the  statute  could 
be  effectually  enforced  if  tbere  Is  not  implied 
In  the  power  to  compromise  an  'adverse  claim 
in  land  the  power  to  convey  the  Interest  of 
tbe  Infant  therein.  This  proceeding  is  not 
onder  chapter  14,  tit  10,  Civ.  Code  Prac, 
relative  to  the  sale  of  the  land  of  infants. 
There  It  must  be  conceded  the  power  to  sell 
and  convey  the  estate  of  an  Infant  In  land 
must  be  expressly  given  In  order  to  clothe  the 
court  with  Jurisdiction  to  sell.  But  here  Is 
a  case  where  tbe  estate  of  the  Infants  is  de- 
nied and  is  a  subject  of  active  and  adverse 
litigation.  That  they  have  any  estate  at  all 
in  the  land  is  a  question  to  be  determined 
on  final  Judgment  and  is  at  least  doubtful. 
These  facts  bring  it  within  tbe  purview  of  the 
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Btatnte  above  quoted;  and  tbia  statute,  as  we 
bave  said  above,  autborizes  tbe  release  or 
conveyance  by  deed  of  tbelr  Interest  In  the 
subject  of  the  controversy  In  order  that  a< 
wholesome  and  beneficial  compromise  may 
be  effectuated. 

Every  Interest  of  the  Infanta  seems  to  have 
been  safeguarded  In  the  proceedings  leading 
up  to  the  judgment  approving  the  compromise 
and  ordering  a  conveyance  by  the  commis- 
sioner of  the  Interest  of  the  Infants  in  the 
laud  In  question,  and  we  are  therefore  of 
<qplnlon  that  the  Judgment  should  be  affirmed, 
and  it  .18  so  ordered. 


BROOKS   T.   BROOKS. 
(Kentncky  Court  of  Appeals.    Oct.  8,  1907.) 

1.  Tbusts— Resultinq  Tbustb. 

Where  one  paid  the  price  for  land,  the 
title  being  made  to  his  wife  under  an  agreement 
that  the  rents,  etc.,  should  be  used .  to  support 
them  and  their  children,  under  the  statute 
providing  that  no  use  or  trust  shall  result  in 
lavor  of  one  furnishing  the  consideration  where 
the  deed  is  made  to  another,  he  has  no  interest 
in  the  land ;  but,  she  having  driven  him  from 
it,  he  may  recover  upon  tbe  promise  implied 
by  the  law  an  equitable  proportion  of  the  price 
paid  by  him. 

2.  Frauds,    Statute   of— Vebbax,  Pboiiis&— 
Perfobmakce  on  One  Pabt. 

A  wife's  verbal  agreement  that  the  rents 
of  land  deeded  to  her  but  paid  for  by  her  husr 
band,  should  be  used  for  tbe  support  of  the 
family,  was  not  within  Ky.  St  1903,  §  470,  re- 
quiring certain  contracts  to  be  In  writing;  the 
contract  being  wholly  executed  on  his  part. 

S.   LiUITATION      or      ACTIONB  —  ACCBUAI.      01 

RioiiT  TO  Sue. 

Where  plaintifF  paid  the  purchase  price  of 
land  deeded  to  his  wife  under  her  agreement 
that  the  rents  should  be  used  to  support  the 
family,  his  right  to  recover  an  equitable  propor- 
tion of  the  purchase  price  on  her  breakmg  the 
agreement  was  not  barred  by  limitation,  where 
she  kept  the  agreement  until  within  two  years 
of   action   brought. 

Appeal  from  Circuit  Court,  Scott  Coun^. 

"Not  to  be  officially  reported." 

Action  by  J.  T.  Brooks  against  Elizabeth 
0.  Brooks.  From  a  Judgment  for  defendant, 
plaintiff  api)eals.    Reversed  and  remanded. 

B.  M.  Lee,  for  appellant  Bradley  &  Brad- 
ley, for  appellee. 

NUNN,  J.  A  demurrer  was  filed  by  appel- 
lee, and  sustained  to  the  following  petition: 
"The  plaintiff,  J.  T.  Brooks,  states  that  on  the 
27th  day  of  November,  1890,  be  and  tbe  de- 
fendant, Elizabeth  C.  Brooks,  were  legally 
married  In  Scott  county,  Ky.,  and  lived  to- 
gether as  husband  and  wife  from  that  date 
till  the  16th  day  of  August,  1905,  at  which 
last-named  time  they  separated  and  have  not 
lived  together  since.  As  tbe  fruits  of  said 
marriage,  there  were  born  to  them  two  chil- 
dren. The  older,  Gilbert  Brooks,  was  boro 
on  October  27,  1802,  and  the  younger,  J.  T. 
Brooks,  Jr.,  was  bom  on  the  30th  day  of 
March,  1809,  and  both  of  said  boys  are  living 
with  defendant  and  have  been  since  tbe  said 
separatioiu     Plaintiff  states  that  be  la  68 


years  of  age  and  tbe  defendant  Is  46  years 
old.  Plaintiff  states  that  at  the  time  of  his 
marriage  with  tbe  defendant,  and  for  many 
years  before  and  after  that  time^  be  was  a 
carpenter  and  general  contractor,  and  bad 
and  has  no  other  trade  or  occupation,  and 
has  always  been  dependent  upon  his  labor 
for  support,  and  he  says  that  at  the  time  of 
said  marriage  the  defendant  owned  no  prop* 
erty  and  has  not  come  into  possession  of  any 
property  by  Inheritance  or  otherwise  since 
said  marriage,  except  tbrongh  the  plaintiff. 
He  says  that  on  the  6tb  day  of  April,  1899, 
he  purchased  from  one  3.  B.  Tanner  and  wife 
a  house  and  lot  on  the  south  side  of  Jacksoa 
street,  in  Georgetown,  Ky.,  for  tbe  sum  of 
$1,500,  which  proper^  be  purchased  for  a 
home  for  himself  and  family,  and,  after  he 
purchased  said  lot,  he  had  the  deed  to  same 
made  to  the  defendant,  but  no  part  of  tbe 
consideration  was  paid  by  her.  After  he 
bought  said  house  and  lot,  he  remodeled  and 
improved  the  bouse  and  put  other  valuable 
and  lasting  improvements  thereon  to  the 
amount  of  more  than  $1,000,  and  said  house 
was  occupied  by  the  plaintiff  and  defendant, 
from  the  time  of  its  purchase  till  the  time 
of  tbe  separation,  as  a  home,  and  said  bouse 
of  seven  rooms  was  furnished  by  plaintiff, ' 
and  he  also  bad  a  library  consisting  of  about 
35  volumes,  the  works  of  standard  authors, 
all  of  which  the  defendant  kept  at  the  time 
of  said  separation.  Plaintiff  further  states 
that  on  the  8th  day  of  April,  1901,  he  pur- 
chased from  A.  Yeager  and  wife  two  vacant 
lots  on  the  south  side  of  Jackson  street.  In 
Georgetown,  Ky.,  adjoining  the  first-named 
lot  and  paid  the  consideration,  $850,  for  them 
himself,  and  had  the  deed  to  said  two  lots 
made  to  the  defendant.  After  said  two  va- 
cant lots  had  been  conveyed  to  her,  she  and 
the  plaintiff  agreed  that  plaintiff  should 
build  a  cottage  on  each  of  said  lots,  and  the 
rents  from  the  said  two  cottages  was  to  be 
used  for  tbe  support  of  plaintiff  and  defend- 
ant and  tbelr  family,  or,  if  tbe  plaintiff  so 
desired,  the  cottages  should  be  sold  and  the 
proceeds  used  for  their  Joint  support  Under 
that  agreement,  the  plaintiff  built  two  cot- 
tages on  said  lots  which  cost  about  $2,250. 
each,  and  said  houses  are  now  rented  out 
for  $20  per  month  each,  and  can  be  easily 
kept  rented  at  that  price.  Plaintiff  says  that 
at  the  time  he  had  said  property  conveyed  to 
the  defendant,  and  at  the  time  he  made  all  of 
said  Improvements  thereon,  he  and  the  de- 
fendant were  living  happily  together  as  bus- 
band  and  wife,  and  he  had  no  thought  that 
there  would  ever  be  a  s^aratlon.  Plalntifl 
says  that  for  tbe  past  three  years  he  has 
been  suffering  from  disease  to  such  extent  as 
to  render  him  wholly  Incapable  of  performing 
any  kind  of  manual  labor,  or  to  earn  any- 
thing for  his  support,  and,  by  reason  of  said 
disease,  he  bad  one  of  his  legs  amputated  on 
the  16th  day  of  January,  1904,  and  has  coa- 
tinually  suffered  from  said  disease  for  uear- 
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ly  three  yean  laat  past  He  says  that  on  the 
16th  day  of  Angnst,  1906,  the  defendant 
compelled  him  to  leave  his  home  and  get  a 
room  for  himself  downtown,  which  be  bad 
occupied  since  said  date^  and  has  taken  big 
raeals  at  a  boarding  hoose  since  said  time. 
Plaintiff  has  no  means  and  no  Income  wbat- 
ever,  and  the  defendant  has  possession  of 
said  three  houses,  and  receives  $60  per  month 
Inc<»ne  from  them,  and  refuses  to  permit  the 
defendant  to  receive  any  benefit  whatever 
frbm  any  of  said  property  or  to  bave  or  use 
any  part  of  same.  WhCTefore  plaintiff  prays 
for  an  equitable  division  of  said  personal 
property  and  the  rents  of  said  real  prop- 
erty, and  for  such  Judgments  and  orders  of 
the  court  as  will  secure  to  bim  a  reasonable 
support  out  of  tbe  income  from  said  property, 
and  he  prays  for  all  proper  and  equitable  re- 
lief." 

The  question  is:  Does  the  petition  state 
a  cause  of  action?  By  tbe  demurrer,  It  Is 
admitted  that  appellant  paid  the  purchase 
price  for  the  real  estate  described,  and  that 
tbe  title  thereto  was  made  to  appellee  under 
an  agreement  and  promise  on  her  part  that 
the  rents  and  profits  derived  therefrom 
should  be  used  for  the  support  of  appellant, 
appellee,  and  their  children;  that  she  exe- 
cuted this  agreement  until  August  16,  1905, 
when  she  drove  appellant  from  the  property, 
and  has  failed  and  refused  to  furnish  to  bim 
any  of  the  rents  or  profits  therefrom  for  bis 
anpport.  Prior  to  1850,  or  to  the  time  the 
Revised  Statutes  of  Kentucky  took  effect, 
when  a  conveyance  was  taken  In  the  name 
of  one  person,  while  the  consideration  was 
paid  by  another,  a  trust  at  once  resulted  in 
favor  of  the  person  paying  the  consideration, 
and  the  holder  of  the  legal  title  became  trus- 
tee for  him.  Under  such  circumstances,  the 
person  paying  the  purchase  price  was  tbe 
real  owner  of  tbe  property,  and  tbe  other  per- 
son beld  the  title  as  trustee  fOr  tbe  owner. 
By  the  revised  statutes  It  was  provided  that 
"when  a  deed  shall  be  made  to  one  person, 
and  the  consideration  therefor  shall  be  paid 
by  another,  no  nse  or  trust  shall  result  In 
favor  of  the  latter."  This  statute  has  been 
continued  as  tbe  law  of  this  state  until  the 
present  time,  with  some  exceptions  added 
wbidi  bave  no  application  to  the  question  at 
bar. 

This  court  In  the  cases  of  E.  Martin  v. 
W.  Martin,  etc.,  5  Bush,  47,  and  Deposit 
Bank,  etc.,  v.  Rose,  etc.,  113  Ky.  946,  69  8. 
W.  9G7,  has  determined  the  effect  of  this 
Bt&tnte  to  be  that  It  deprives  the  party  fur- 
ntohlng  ttaa  mon^  to  pay  for  the  land  of 
having  any  interest  in  it,  and  that  the  person 
holding  tbe  title  does  not  hold  In  trust  for 
any  one.  In  tbe  flrst-name,d  case  this  court 
■aid:  "So,  In  case  one  party  shall  receive 
a  deed  at  the  instance  of  another,  who  had 
paid  tbe  consideration,  although  the  policy 
ot  the  statute  forbids  a  resulting  trust  in 
tbe  land,  it*  object  was  not  to  enable  one 


party  to  rob  another  of  his  substance  by 
undertaking  a  trust  that  the  law  wonid  not 
enforce,  and  at  the  same  time  refuse  both 
to  execute  the  trust  or  return  the  money.  It 
neither  conflicts  with  tbe  policy  of  the  stat- 
ute nor  Its  integrity  of  purpose  to  require  a 
party  thus  receiving  a  title  to  refund  to  the 
party  paying  for  the  land  the  money  thus 
laid  out  and  expended  by  bis  consent;  for, 
when  he  shall  receive  the  title,  he  shall  there- 
by be  presumed  as  conseDtlng  to  tbe  ex- 
penditure of  tbe  money  for  his  use."  In 
the  second  case  referred  to  it  was  said :  "The 
statute  above  quoted  abolished  tbe  result- 
ing trust,  and  under  it  the  rule  is,  where 
the  contract  is  not  Illegal,  that,  if  the  party 
receiving  tbe  title  refuses  to  execute  the 
trust  or  return  the  money,  an  action  will  He 
upon  the  implied  promise  raised  by  law  to 
refund  the  money."  Under  these  author- 
ities It  is  clear  that  appellant  has  no  inter- 
est In  the  property;  but  he  has  a  cause  of 
action  upon  the  Implied  promise  raised  by 
law  to  refund  an  equitable  proportion  there- 
of. Appellee  contends  that  as  tbe  promise 
sued  upon  was  verbal  no  cause  of  action  can 
be  maintained  upon  it;  that  section  470  of 
the  Kentucky  Statutes  of  1903  prohibits  such 
an  action.  If  tbe  facts  alleged  In  the  peti- 
tion be  true,  which  Is  admitted  by  demur- 
rer, that  section  cannot  apply  to  this  case. 
According  to  the  petition,  this  contract  was 
wholly  executed  upon  his  part  by  furnishing 
tbe  money  to  pay  for  tbe  property,  and 
that  appellee  carried  out  her  part  of  the 
contract  until  -the  16tb  of  August,  1905,  and 
has  refused  since  that  time  to  continue  to 
execute  it.  In  the  case  of  Montague  v.  Gar- 
nett,  3  Bush,  298,  this  court  said,  in  dis- 
cussing the  statute  referred  to,  that :  "Where 
there  has  been  an  execution  of  the  contract, 
in  part  or  whole,  by  one  party;  for,  in  such 
cases,  the  law  implies  a  contract  to  pay  for 
the  consideration  received,  and  neither  the 
letter  nor  spirit  of  tbe  statute  prohibits  a 
suit  to  recover  on  this  implied  obligation  of 
tbe  law." 

Appellant's  claim  Is  not  barred  by  the 
statutes  of  limitations,  for  the  reason  that 
his  cause  of  action  did  not  arise  until  Au- 
gust, 1905,  when  appellee  refused  to  con- 
tinue to  execute  her  part  of  the  contract. 
We  are  not  to  be  understood  that  appellant 
can  recovo*  all  of  the  purchase  money  paid 
by  him  for  this  property,  and  be  should  not 
be  permitted  to  recover  all  of  it,  for  tbe 
reason  that  tbe  promise  by  appellee,  on  tak- 
ing tbe  title  to  herself,  that  she,  appellant, 
and  their  children  were  to  receive  tbe  reu'ts 
and  profits  for  their  support,  and  she  com- 
plied with  that  promise  until  August,  1905, 
and  she  and  her  children  are  entitled  to  tbe 
continued  support  of  It  He,  at  most,  is 
only  entitled  to  recover  such  proportion  of 
the  price  paid  by  him  for  the  property  as 
will  be  equitable  under  tbe  contract  and  all 
the  circumstances. 


Digitized  by 


Google 


394 


104  SOUTHWESTERN  RHPOETEB. 


(Ky. 


For  tbese  reasons,  the  ]udgmei>t  of  the 
lower  court  is  reversed,  and  cause  remanded 
for  proceedings  consistent  herewith. 


CINCINNATI,  N.  O.  &  T.  P.  R.  CO.  T.  COM- 
MONWEALTH. 

(Court  of  Appeals  U  Kentucky.    Oct  8,  1907.) 

1.  Intoxicating  Ijquobb— OrFENSia— Tbanb- 

PORTATION. 

Where  a  carrier  received  in  another  state 
intoxicating  liquor  conai^ed  to  a  person  lu  the 
state,  and  delivered  the  game  to  him  in  a  county 
where  the  local  option  law  prevailed,  its  act 
was  within  Acts  1906,  p.  320,  c.  63,  declaring  it 
unlawful  for  a  common  carrier  to  bring  into  or 
deliver  in  any  county,  etc.,  where  the  sale  of 
intoxicating  liquor  is  prohibited,  any  intoxi- 
cating liquor. 

2.  COMMEBCE— iNTEBSTATK     COUUEBCE — REGU- 
LATION BY  States. 

Under  the  provision  of  the  Constitution  of 
the  United  States  that  Congress  shall  have  pow- 
er to  regulate  commerce  among  the  several 
states.  Acts  1006,  p.  320,  c.  63,  which  under- 
take to  impede,  burden,  or  regulate  the  bring- 
ing of  intoxicating  liquors  by  carriers  into  the 
state,  is  unconstitutional  and  void. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Commerce,  §§  77,  81.] 

8.  Same— Intoxicating  Liquob. 

That  liquor  was  taken  from  a  point  in  Ken- 
tucky to  a  point  outside  the  state,  and  from 
there  shipped  back  to  a  consignee  in  Kentucky, 
for  the  purpose  of  evading  the  local  option  law 
of  Kentucky,  did  not  as  against  the  carrier  ren- 
der such  shipment  subject  to  state  regulation, 
as  not  being  interstate  commerce. 

4.  Same. 

Whether  a  carrier  knew  that  the  commodity 
presented  for  transportation  from  one  state  to 
another  was  malt  liquor,  or  that  the  point  to 
which  shipped  was  in  a  local  option  district,  is 
immaterial  as  affecting  the  liability  of  such  ship- 
ment to  state  regulation. 

Appeal  from  Circuit  Court,  Boyle  County. 

"To  be  officially  reported." 

The  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railroad  Company  was  convicted  of 
a  violation  of  Acts  1906,  p.  320,  regulating 
the  carrying,  moving,  etc.,  of  Intoxicating 
liquors  in  local  option  districts,  and  It  ap- 
peals.   Reversed. 

Charles  H.  Rodes  and  John  Galvln,  for  ap- 
pellant N.  B.  Hays,  Atty.  Gen.,  for  the  Com- 
mcmwealtb. 


BARKER,  J.  The  appellant,  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railroad  Com- 
pany, was  Indicted  by  the  grand  jury  of 
Boyle  county,  charged  with  the  offense  of 
transporting  liquor  into  Boyle  county  where 
the  local  option  law  prevails.  In  contraven- 
tion of  the  provisions  of  an  act  of  the  Gen- 
eral Assembly  of  the  commonwealth  of  Ken- 
tucky approved  March  21,  1906,  entitled  "An 
act  to  regulate  the  carrying,  moving,  deliver- 
ing, transferring,  or  distribution  of  intoxi- 
cating liquors  in  local  option  districts."  Acts 
1906,  p.  320,  c.  63.  A  plea  of  not  guilty  was 
Mitered,  and  a  trial  resulted  in  the  convic- 


tion of  the  defendant  and  the  Infliction  of  a 
fine  of  $60  of  which  it  Is  now  complaining. 

The  evidence  showed  that  appellant  la  a 
railroad  corporation  whose  northern  terminns 
Is  In  Ohio,  and  whose  southern  is  in  the 
state  of  Tennessee,  and  that  it  is  engaged  In 
the  business  of  a  common  carrier  between  its 
terminll  and  all  immediate  points  along  its 
line;  that  It  received  In  the  city  of  Cincin- 
nati, In  the  regular  course  of  business,  a  box 
containing  five  gallons  of  beer  in  bottles, 
which  was  consigned  to  Henry  Sllllmanj  lu 
Danville,  Ky.;  that,  as  a  common  carrier, 
it  transported  this  box  from  Cincinnati  to 
Danville,  and  there  delivered  It  to  the  con- 
signee. There  can  be  no  doubt  that  this  act  of 
the  defendant  (appellant)  is  directly  within 
the  prohibition  of  the  statute  under  which 
the  indictment  was  framed,  and  that,  if  it  Is 
within  the  province  of  a  state  by  its  laws  to 
regulate  or  control  interstate  commerce,  then 
the  conviction  and  punishment  of  the  defend- 
ant was  Just  and  proper.  It  has  been  a  well- 
settled  principle  ever  since  the  case  of  Gib- 
bons V.  Ogden,  9  Wheat  (U.  S.)  1.  6  I*  Ed. 
23,  that  under  the  Constitution  of  the  United 
States  the  right  "to  regulate  commerce  with 
foreign  nations,  and  among  the  several  states, 
and  with  the  Indian  tribes,"  Is  exclusively 
within  the  province  of  Congress,  and  that  any 
state  statute  which  undertakes  to  Impede^ 
burden,  or  regulate  such  commerce  is  uncon- 
stitutional and  void.  Brown  v.  Maryland, 
12  Wheat  (U.  8.)  419,  6  L.  Ed.  678;  License 
Cases,  6  How.  (U.  S.)  504,  12  lU.  Ed.  256: 
Leisy  T.  Hardin,  136  U.  S.  100,  10  Sup.  Ct 
681,  34  L.  Ed.  128;  American  Express  Go.  v. 
Iowa,  196  U.  S.  133,  25  Sup.  Ct  182,  49  L. 
Ed.  417;  Adams  Express  Co.  t.  Iowa,  196  C 
S.  147,  25  Sup.  Ct  185,  49  L.  Ed.  424;  Vance 
V.  Vandercook  Co.,  170  U.  S.  438, 18  Sup.  Ct 
674,  42  L.  Ed.  1100;  Bowman  v.  C.  &  N. 
Ry.  Co.,  125  U.  S.  465,  8  Sup.  Ct  689.  1062, 
81  L.  Ed.  700;  Rhodes  v.  Iowa,  170  U.  S.  412. 
18  Sup.  Ct  664,  ^  L.  Ed.  1088;  Lord  y. 
Goodall,  N.  P.  S.  S.  Co.,  102  U.  S.  541,  26  Im. 
Ed.  224;  Pacific  Coast  S.  S.  Co.  y.  R.  R. 
Commissioners  (C.  C.)  18  Fed.  10;  Hanley  v. 
Kansas  City  Ry.  Co,  187  U.  8.  617,  23  Sup. 
Ct  214,  47  L.  Ed.  333. 

We  do  not  think  the  fact  that  the  liquor 
In  question  was  brought  from  K«itucky  to 
Cincinnati  by  the  consignor,  and  there  ship- 
ped to  the  consignee  in  Kentucky,  in  any 
wise  changed  the  legal  complexion  of  the 
transaction  from  one  of  legitimate  interstate 
commerce,  or  that  it  had  any  tendency  to 
bring  It  within  tbe  purview  of  a  state  statute. 
In  the  case  of  Heyman  v.  Southern  Ry.  Co., 
208  U.  S.  270,  27  Sup.  Ct  104,  61  L.  Ed.  178, 
the  Supreme  Court  of  the  United  States  held 
that  tbe  commoo  carrier  was  compelled  to 
carry  liquor  from  one  state  into  another 
when  It  was  tendered  for  transportation  in 
tbe  regular  course  of  business  and  was 
boimd  to  deliver  it  to  the  consignee,  and  that 
no  state  law  could  be  applied  until  the  liquor 
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had  been  actually  delivered  Into  the  posses- 
don  of  tbe  consignee.  In  the  case  of  Rhodes 
T.  Iowa,  170  U.  S.  412.  18  Sup.  Ct.  664,  42  L. 
Ed.  lOeiSialt  was  held  that,  where  liquor  was 
shipped  from  Illinois  into  Iowa,  tbe  statutes . 
of  the  latter  state  could  In  no  wise  control 
the  transaction  In  transit  or  before  it  was 
delivered  to  the  consignee.  In  tbe  case  of 
I/ord  V.  Goodall,  N.  P.  S.  8.  Co.,  102  U.  S. 
641,  26  L.  Ed.  221,  it  was  held  that  where 
coods  were  shipped  from  one  point  In  a  state 
to  another  point  In  the  same  state,  by  means 
of  coastwise  navigation  on  the  high  seas, 
the  shipment  was  one  of  interstate  commerce, 
and  beyond  regulation  by  the  state.  In  Pa- 
cific Coast  S.  S.  Oa  ▼.  R.  B.  Commissioners 
<C.  C)  18  Fed.  10,  Mr.  Justice  Field  said: 
'To  bring  the  transportation  within  the  con- 
trol of  the  state,  as  part  of  its  domestic  com- 
merce, the  subject  transported  must  be  with- 
in the  entire  voyage  under  the  exclusive  ju- 
risdiction of  the  statR"  And  in  Hanley  v. 
Kansas  City  Ry.  Co.,  187  U.  S.  617,  23  Sup. 
Ct  214k  47  L.  Ed.  S33,  the  Supreme  Court, 
after  quoting  with  approval  the  language  of 
Ur.  Justice  Field  above  stated,  held  that 
a  shipment  from  one  point  in  Arlcansas  to 
another  point  in  that  state  by  a  continuous 
journey  by  rail,  but  which  in  the  course  of 
transportation  passed  out  of  the  state  of  Ar- 
kansas into  tbe  Indian  Territory,  and  then 
back  again  Into  Arkansas,  was  Interstate 
commerce,  and  could  not  be  regulated  or 
controlled  by  legislation  of  the  state  of  Ar- 
kansas. 

The  question  of  the  shipment  on  tbe  part 
of  the  consignor  being  a  trick  or  device  to 
evade  the  local  option  laws  of  Kentucky  has 


no  place  in  the  transaction,  so  far  as  the 
common  carrier  is  concerned.  It  cannot  be 
a  trick  or  device  inimical  to  law  to  do  that* 
which  the  carrier  not  only  bad  a  right  to  do, 
but  which  it  was  under  law  bound  to  do. 
As  a  common  carrier  of  Interstate  commerce, 
it  could  not  refuse  tbe  shipment  So  far  as 
It  was  concerned,  the  state  bad  no  power  to 
regulate  its  business,  and  It  could  not  be  said 
to  violate  by  trick  or  device  laws  which 
could  have  no  application  to  its  business  or 
control  thereof.  It  was  therefore  immaterial 
whether  tbe  carrier  knew,  or  did  not  know, 
that  the  commodity  presented  for  transporta- 
tion was  malt  liquor,  or  that  Boyle  county 
was  a  local  option  district  Tbe  Supreme 
Court  of  the  United  States,  since  the  case  of 
Brown  T.  Maryland,  12  "Wheat  (U.  S.)  435, 
6  Li.  Ed.  678,  has  held  that  spirituous,  vinous, 
and  malt  liquors  are  legitimate  subjects  of 
Interstate  commerce,  and  beyond  the  control 
of  state  laws  when  ccmstltuting  a  part  of 
such  commerce. 

The  evidence  in  this  case  establishing  be- 
yond question  that  the  shipment  for  which 
the  appellant  was  Indicted  was  interstate 
commerce,  it  was  entitled  at  the  close  of  the 
testimony  for  tbe  state  to  a  peremptory  in- 
struction to  find  It  not  gnllty,  and  the  trial 
court  erred  in  overruling  the  motion  for  such 
an  instruction. 

The  foregoing  reasoning,  however,  has  no 
application  to  the  consignor  brewing  company, 
and  we  express  no  opinion  as  to  the  validity 
of  its  action  In  the  premises. 

The  judgment  is  reversed  for  proceedings 
consistent  with  tbla  opinion. 
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LOFTTJS  ▼.  ORCEIN. 

(Coart  of  Civil  Appeals  of  Texas.    June  11, 
1907.    Rehearing  Denied  Oct  10,  1907.) 

1.  TBIAIr-lRBTRUOnONB— WiTHDBAWAI.  OF  !■• 
■UE8. 

Where,  in  an  action  by  an  architect,  he  al- 
leged that  the  owner  was  to  pay  for  superintend- 
ence 5  per  cent,  of  the  lowest  bid,  which  was 
$6,150,  and  the  owner  alleged  that  he  was  only 
to  pay  provided  a  contractor  was  procured  to 
erect  the  building  for  $4,000,  and  there  was  evi- 
dence that  the  lowest  bid  was  a  little  over  $5,- 
000,  an  instruction  authorizing  a  verdict  for 
the  architect  for  the  amount  sued  for,  if  thd 
jury  believed  the  architect's  claim,  was  errone- 
ous, as  withdrawing  from  the  jury  the  question 
of  the  amount  of  the  lowest  bid. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di(. 
vol.  40.  Trial,  U  6ia-e23.] 

2.  Sau. 

The  inatmctlon  was  erroneous,  as  antbor- 
ising  a  finding  for  the  architect  for  the  amount 
sued  for,  though  the  owner  succeeded  in  having 
the  work  done  under  contract  for  less  than  $6,- 
150. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  H  61^-623.] 

3.  CONTBACTS— CoRSTSUOnON. 

An  owner,  employing  an  architect  to  super- 
intend the  construction  ot  a  building  under  a 
contract  stipulating  that  the  architect  should  re- 
ceive for  superintendence  6  per  cent,  of  the 
amount  of  the  lowest  bid  for  constructing  the 
building,  was  liable  only  when  he  let  the  con- 
tract therefor,  and  not  when  he  constructed  the 
building  himself. 

Appeal  from  Harris  County  Court;  Blake 
Dupree,  Judge. 

Action  by  L.  S.  Oreen  against  T.  F.  Lof- 
tus.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Fisher,  Sears  &  Campbell,  for  appellant 
Baker,  Botts,  Parker  &  Oarwood,  for  ap- 
pellee. 


REESE,  J.  li.  S.  Oreen  Instituted  this 
suit  against  T.  F.  Loftus  to  recover  $332.50 
alleged  to  be  due  upon  a  contract  whereby 
defendant  employed  plalutiff,  who  is  an 
architect,  to  draw  the  plans  and  specifica- 
tiona  for  a  bouse  which  defendant  proposed 
to  have  erected,  and  also  to  superintend  the 
construction  of  the  same,  in  the  event  a 
contract  for  the  construction  of  the  same 
-was  made.  It  was  alleged  that  defendant 
was  to  pay  plaintiff  for  such  superintend- 
ence 5  per  cent  on  the  amount  of  the  lowest 
bid  received,  and  that,  If  the  lowest  bid 
was  not  as  low  as  defendant  thought  It 
should  be,  plaintiff  was  to  go  over  the  plans, 
etc.,  witb  the  bidder,  and  show  him  how  his 
bid  could  be  reduced,  for  which  service  de- 
fendant was  to  pay  plaintiff  $50  additional. 
It  was  alleged  that  the  lowest  bid  was  $0,- 
150,  for  the  5  per  cent  commission  on  which 
and  the  $50  aforesaid,  amounting  to  $357, 
less  $25  paid  plaintiff,  defendant  was  In- 
debted to  him.  By  his  answer  defendant 
set  out  that  by  the  terms  of  the  contract 
plaintiff  was  to  draw  plana  and  epuciflca- 


tlons  of  a  building  which  was  not  to  cost 
over  $4,000,  and  that  he  was  to  procure  a 
contractor  who  would  build  It  for  that 
amount;  that  defendant  was  to  pa/  $25  for 
the  plans  and  8i>ecificationB  when  deHvered, 
and  $25  additional  when  a  contractor  was 
procured  to  erect  the  building  for  $4,000;  and 
that  plaintiff  was  to  receive  4  per  cent,  upon 
the  contract  price  If  be  superintended  the 
construction.  He  also  pleaded  that  no  con- 
tract was  let  for  the  erection  of  the  building, 
but  that  he  put  It  up  himself;  all  bids  being 
too  high.  Upon  trial  with  a  jury  there  was 
a  verdict  and  judgment  for  plaintiff  for  tb* 
amount  sued  for,  from  which  defendant  ap- 


Tbe  case  turned  upon  the  terms  of  the  con- 
tract and  whether  the  building  had  in  fact 
been  erected  upon  a  contract  let  by  appel- 
lant; appeihint  contending  and  testifying 
that  failing  to  get  a  satisfactory  bid,  he  had 
constructed  the  building  himself.  Upon  the 
trial  the  court  charged  the  jury  as  follows: 
"If  you  do  not  believe  from  the  evidence 
that  plaintiff  and  defendant  contracted  as 
above  stated  or  instructed,  but  they  did  con- 
tract as  aReged  or  stated  in  the  petition,  then 
find  for  plaintiff  for  amount  sued  fbr."  The 
previous  portion  of  the  charge  referred  to 
presented  the  appellant's  contention  as  to 
the  terms  of  the  contract  and  instructed  the 
Jury  to  find  for  defendant  if  they  found  such 
contention  to  be  true.  The  charge  above 
quoted  was  error,  which  requires  a  reversal 
of  the  judgment  If  the  Jury  believed  that 
the  contract  was  as  stated  by  appellee, 
there  was  still  a  question  as  to  the  amount 
of  the  lowest  bid;  some  of  the  evidence  tend- 
ing to  show  that  a  bid  as  low  as  $5,385  was 
made. 

Another  objection  to  the  charge  Is  that 
If  appellant  did  In  fact  let  the  construction 
of  the  building  to  a  contractor,  or  to  several 
contractors,  each  undertaking  a  different 
part  of  the  work,  be  would  have  been  liable 
to  appellee  for  5  per  cent  upon  the  contract 
price  of  the  work,  entire  or  In  parts,  as  the 
case  might  be.  It  could  hardly  be  said  that. 
If  appellant  bad  succeeded  in  having  the 
work  done  under  contract  for  less  than  the 
$6,150,  he  would  still  be  liable  to  appellee 
for  5  per  cent,  on  that  amount  The  charge 
took  this  Issue  away  from  the  Jury,  and  re- 
quired them  to  find  for  appellee  the  entire 
amount  sued  for,  if  they  found  that  the 
terms  of  the  contract  were  as  stated  by  ap< 
pellee.  The  evidence  also  presented  the  is- 
sue, if  the  appellee's  contention  as  to  the 
terms  of  the  contract  Is  true,  whether  in 
fact  appellant  let  the  contract  to  others  in 
whole  or  In  parts,  or  whether  be  nndertook 
the  construction  himself.  Onfy  In  the  for- 
mer contingency  was  api>ellee  entitled  to 
recover. 

For  the  errors  Indicated,  the  Judgment  la 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 
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GALVESTON,  H.  &  S.  A.  RY.  CO.  v.  QUINN.* 

<Coart  <^  CStU  Appeals  of  Teiaa.   Jane  19, 
1907.    Rehearing  Denied  Oct.  9,  1907.) 

1.  Masisb  and  Skbtant— Railroads— Nbou- 
GXHCB— Injuby  to  Bnoirbkb. 

A  railway  company  was  negligent  toward 
the  engineer  of  a  fast  train,  where  a  preceding 
train  was  permitted  to  run  geven  or  eight  min- 
utes on  the  time  of  the  fast  train  withoat  warn- 
ing to  liim,  where,  though  nighttime,  no  lights 
were  displayed  at  the  rear  of  tlie  first  train,  no 
flagman  was  sent  back  to  give  stop  signals,  and 
no  (usees"  were  placed  on  the  track,  as  rejjnired 
by  the  company's  rules;  a  collision  resulting. 

2.  Saicd— Absumption  ot  Risk. 

In  an  action  against  a  railway  company  by 
an  engineer  for  injuries  caused  by  collision  with 
s  preceding  train,  an  issue  of  assumed  risk  is  not 
raised  by  evidence  that  he  violated  rules  of  the 
company. 

3.  SAins— Ritle  CoNSTStrED. 

Tjnder  a  railway  rule  that  when  a  train 
stops  or  is  delayed,  under  circumstances  In 
which  it  might  l>e  overtaken  by  another  train, 
tb«  flagman  must,  etc,  applies  to  stops  at  as 
well  as  between  stations. 
■4.  Appeal  —  EiXCLDSiON    of   Evidknce  —  Rk- 


An  appellate  court  cannot  review  alleged 
•nor  in  excluding  testimony  of  one  who  attempt- 
ed to  qualify  as  an  expert,  where  it  did  not  ap- 
pear what  his  testimony  would  have  been. 

[E^  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  3,  Appeal  and  Error,  (  2905.] 

6.  Save  —  Habitlbbs     Ebbob  — Plsadirg  — 
ovebbuuro  ezckftion. 

In  an  action  against  a  railway  company  for 
injury  to  an  engineer  caused  by  a  rear-end  col- 
lision of  trains,  any  error  in  overruling  an  ex- 
ception to  an  allegation  that  the  company  negli- 
gently failed  to  notify  the  front  train  that  the 
rear  one  was  gaining  on  it  was  harmless,  where 
tbe  issue  was  not  submitted  to  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
▼ol.  3,  Appeal  and  Error,  {  4075.] 

'6.  Witnesses  —  Ihpeachuert  —  Collatebal 
Matteb. 

Where,  In  an  action  against  a  railway  com- 
pany by  an  engineer  for  injury  caused  in  run- 
ning Into  a  preceding  train,  he  denied  on  cross- 
examination  he  had  habitually  disregarded  sig- 
nals to  stoD  his  train,  it  was  proper  to  exclude 
'  questions  whether  on  certain  named  occasions  he 
had  disobeyed  rules,  for  the  purpose  of  contra- 
dicting him  as  to  such  collateral  matters. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Witnesses,  f  1273.] 

'7.  Appeal— AsBioNHERT  of  Ebbob— Inbtbuc- 

TIOK. 

An  assignment  of  error  that  an  instruction 
is  erroneous  will  be  overruled,  where  the  error  is 
not  pointed  out. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  {  3013.] 

8.  Master  and  Servant— Railroads— In jubt 
TO  Engineer— SmrnciENCT  of  Evidence. 
Evidence,  in  an  action  by  a  locomotive  en- 
gineer for  injni7  caused  in  oollieion  with  a  pre- 
ceding train,  held  to  sustain  a  verdict  for  plain- 
tiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  f  I  954-977.] 

Appeal  from  District  Court,  Medina  Coun- 
ty; R.  H.  Bumey,  Judge. 

Personal    injuiy   action   by    John    Qnlnn 

against  tbe  Galveston,  Harrisburg  &  San  Au- 

.tonio  Railway  Company.     From  a  $12,000 

*Writ  of  error  denied  by  Sapreme  Court  Nov.  30,  IMT. 


Judgment   for  plaintiff,   defendant  appeals. 
Affirmed. 
See  102  S.  W.  728. 

Baker,  Botts,  Parker  &  Garwood  and  Gar- 
rett &  Davis,  for  appellant.  V.  H.  Blocker, 
H.  B.  Haas,  Perry  J.  Lewis,  and  H.  O.  Carter, 
for  appellee. 

FLT,  3.  This  is  an  action  for  damages,  in- 
stituted by  appellee  on  account  of  personal  In- 
juries sustained  by  him.  The  cause  was 
tried  by  jury,  resulting  In  a  verdict  and  judg- 
ment for  appellant  in  the  sum  of  $12,000. 

Heretofore  It  was  held  by  this  court  that 
there  was  no  statement  of  facts  or  stenog- 
rapher's transcript  of  the  evidence  In  the 
record  that  should  be  considered  by  an  appel- 
late court,  but  the  Supreme  Court  differs 
from  this  court  on  that  point,  and  practically 
holds  that,  under  tbe  law  of  1905,  the  ap- 
pointment of  a  stenographer  to  take  down  the 
evidence  In  a  single  case  makes  him  the  of- 
ficial court  stenographer.  The  court  seems  to 
fear  that.  If  the  validity  of  the  appointment 
of  the  stenographer  be  considered  in  this  case, 
It  might  arise  in  any  case.  No  one  would 
contend  that  the  validity  of  the  appointment 
could  be  Inquired  Into  when  there  is  nothing 
In  the  record  to  show  Its  Illegality;  but, 
where  the  Inyalldlty  of  tbe  appointment  Is 
written  Into  tbe  certificate  of  tbe  stenogra- 
pher and  that  of  the  district  judge.  It  would 
seem  that  It  would  be  forced  on  tbe  con- 
sideration of  a  court,  and  might  be  consid- 
ered without  fear  of  any  dire  consequences. 
However,  In  compliance  with  the  mandate 
of  the  Supreme  Court,  tbe  report  of  the 
stenographer  has  been  considered  as  the  work 
of  a  regular  ofilclal  stenograpber. 

From  an  Investigation  of  the  questions  and 
answers  sent  up  in  tbe  stenographic  record, 
we  conclude  that  It  was  shown  that  appel- 
lee was  the  engineer  on  a  regular  through 
transcontinental  train,  knovra  as  the  "Sun- 
set Limited,"  which  was  a  long,  heavy  one, 
consisting  mostly  of  sleeping  coaches.  It  was 
a  fast  train,  and  was  on  Its  way  from  Cali- 
fornia east  When  the  train  reached  Spof- 
ford.  It  was  over  3  hours  behind  the  sched- 
ule time,  and  appellee  was  there  ordered 
to  make  up  50  minutes  of  tbe  lost  time  be- 
tween that  point  and  San  Antonio.  From 
S|>offord  on  to  San  Antonio  the  fast  train  was 
known  as  "Second  No.  10";  another  train 
known  as  "First  No.  10"  having  been  made  up 
at  Spofford  and  having  left  that  point  1 
hour  and  50  minutes  ahead  of  appellee's 
train.  The  first  train  was  to  make  up  50 
minutes  also;  the  apparent  desire  being  to 
keep  the  two  trains  separated  by  1  hour 
and  50  minutes.  Tbe  first  section,  however, 
lost  time  from  the  start  and  at  Lacoste  sta- 
tion, where  the  collision  occurred.  It  had  so 
fallen  behind  that  it  was  seven  or  eight  min- 
utes on  the  time  of  tbe  rear  train.  Under  Its 
running  orders,  the  rear  train  had  tbe  right 
t(T  pass  Lacoste  at  9:48  o'coick  p.  m.,  and  it 
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actually  reacbed  Lacoste  at  or  about  9:57  p. 
m.  and  ran  into  the  rear  of  the  front  train. 
The  train  dispatcher  knew  the  position  of  the 
trains,  knew  that  "First  No.  10"  was  running 
behind  and  "Second  No.  10"  about  on  time, 
and  yet  no  warning  whatever  was  given  the 
second  train,  nor  any  provision  made  for  the 
trains  passing  each  other.  Appellee  swore 
that  before  getting  to  the  whistling  post, 
which  was  seven-eighths  of  a  mile  from  the 
station  at  Lacoste,  he  blew  his  whistle,  shut 
off  steam,  and  moved  on  a  downgrade  to- 
wards the  station.  About  halfway  between 
the  whistling  post  and  the  station,  he  applied 
the  air  and  reduced  the  speed  to  18  or  20 
miles  an  hour,  then  gave  four  blasts  of  the 
whistle  for  orders,  and  reduced  the  speed  to 
about  12  miles  an  hour.  He  swore  that  he 
could  not  see  the  semaphore  when  one-eighth 
of  a  mile  from  the  station  on  account  of  a 
water  tank  which  obscured  Its  view;  that  he 
then  saw  a  white  light,  which  he  answered 
at  once,  and  instantly  saw  a  red  light,  a  dan- 
ger signal,  and  threw  on  the  emergency 
brakes,  and  in  an  Instant  crashed  Into  the 
caboose  on  the  rear  of  "First  No.  10,"  which 
train  was  standing  on  the  track.  The  rear 
train  was  running  on  Its  time,  and,  although 
It  had  the  right  of  way,  no  red  lights  were 
displayed  at  the  rear  of  the  caboose,  and  no 
other  warning  or  signals  were  given.  The 
rear  train  was  not  required  to  stop  at  La- 
coste. Appellee  testified  that  he  had  his  train 
under  control  and  used  all  means  within  his 
power  to  prevoit  the  collision,  after  he  saw 
the  danger  signal;  but  It  was  given  so  late 
that  he  could  not  prevent  the  collision.  Ap- 
pellee swore  that  the  brakeman  with  the 
red  light,  which  first  gave  notice  of  the  dan- 
ger to  appellee,  was  not  at  the  rear  of  the 
train,  but  was  down  near  the  station.  The 
rules  of  appellant  required  that  when  a  train 
stopped  or  was  delayed,  as  was  "First  No. 
10,"  a  flagman  must  go  back  and  give  stop 
signals  to  a  train  following,'  so  as  to  Insure 
protection.  That  rule  was  disregarded  by 
the  employ^  of  the  first  train.  It  was  also 
the  duty  of  the  front  train  to  put  on  the  track 
certain  contrivances  known  as  "fusees," 
which  would  bum  red  for  about  10  minutes 
and  then  green,  and  would  Inform  those  on 
the  rear  train  of  danger  ahead.  That  rule 
was  also  disregarded.  It  was  also  the  duty 
of  the  employ^  of  the  front  train  to  have  red 
lights  on  the  rear  of  their  train,  and  that 
duty  was  not  performed.  We  conclude  that 
the  collision  took  place  through  the  negligence 
of  the  employes  on  the  front  train,  and  not 
through  any  negligence  on  the  part  of  appel- 
lee. 

The  court  gave  the  following  charges  to 
the  Jury:  "Now,  If  you  believe  from  the  evi- 
dence that  on  tke  26tb  day  of  March,  1903, 
plaintiff  was  in  the  employ  of  the  defendant 
as  an  engineer  on  one  of  Its  passenger  trains, 
known  as  'Second  No.  10,'  and  that  while  he 
was  operating  said  train  his  train  came  Into 
collision  with  the  rear  end  of  defendant'! 


train,  known  as  Tlrst  No.  10,'  at  Lacoste. 
and  yon  further  believe  from  the  evidence 
that  'First  No.  10'  was  standing  at  the  sta- 
tion at  Lacoste  with  a  box  car  attached  to 
the  rear  end  of  said  train,  and  you  further 
believe  from  the  evidence  that  it  was  the 
duty  of  defendant's  employes  in  charge  of 
train  'First  No.  10*  to  have  red  lights  upon 
the  rear  end  of  said  train,  as  a  warning  and 
danger  signal,  and  you  further  believe,  from 
the  evidence,  that  the  defendant's  employes 
In  charge  of  said  train  failed  to  have  red 
lights  on  the  rear  aid  of  said  train,  as  al- 
leged In  plaintiff's  petition,  and  that  such 
failure,  if  any,  was  negligence,  and  that  such 
negligence,  if  any,  directly  caused  the  col- 
lision, and  you  further  find  from  the  evidence 
that  the  plaintiff  was  Injured,  as  alleged  in 
his  petition,  by  reason  of  said  collision,  and 
you  further  find  from  the  evidence  that  the 
plaintiff  was  not  guilty  of  contributory  negli- 
gence, then  I  charge  you  that  your  verdict 
must  be  for  the  plaintiff."  That  charge  Is 
assailed  In  the  first  assignment  of  error,  be- 
cause It  "ignores  and  excludes  from  the  con- 
sideration of  the  Jury  the  material  defensive 
issue  of  assumed  risk,  which  was  pleaded  by 
the  defendant  and  supported  by  the  evi- 
dence." The  issue  of  assumed  risk  Is  not 
raised  by  the  evidence  In  this  case.  If  appel- 
lee violated  the  rules  of  the  company,  as  con- 
tended, be  might  be  guilty  of  contributory 
negligence;  but  there  was  no  question  of  as- 
sumed risk.  Railway  v.  Bender  (Tex.  Civ. 
App.)  7S  S.  W.  561;  Railway  v.  Moynahan,  83 
Tex.  Olv.  App.  302,  76  8.  W.  803;  Qulnn  r. 
Railway  (Tex.  Civ.  App.)  84  S.  W.  395.  In 
this  case  last  cited,  on  a  former  appeal,  there 
was  a  full  discussion  of  this  subject,  and 
further  comment  is  unnecessary.  None  of  the 
cases  cited  by  appellant  supports  its  conten- 
tion. 

The  second  assignment  of  error  assails 
another  clause  of  the  charge  on  the  same 
grounds  that  the  first  assignment  proceeds 
upon,  and  consequently  is  disposed  of  by 
what  has  been  said  In  regard  to  that  assign- 
ment 

Another  complaint  Is  that  it  submitted  to 
the  Jury  "whether  or  not  It  was  the  duty  of 
the  defendant  to  send  back  a  flagman  to  pro- 
tect the  train  while  standing  at  the  regular 
station  at  Lacoste."  The  contention  Is  that 
appellant's  rule  09  relates  alone  to  trains  halt- 
ing between  stations.  The  rule  Is:  "When  a 
train  stops,  or  is  delayed,  under  clrcomstan- 
ces  in  which  It  may  be  overtaken  by  another 
train,  the  flagman  must  g^o  back  immediate- 
ly with  stop  signals  a  sufficient  distance  to 
insure  full  protection.  When  recalled  be  may 
return  to  his  train,  first  placing  two  torpedoes 
on  the  rail  whoi  the  conditions  require  It" 
The  language  of  that  rule  Is  broad  enough  to 
cover  all  points  where  "a  train  Is  stopped 
or  delayed,  under  circumstances  in  which  It 
may  be  overtaken  by  another  train."  Under 
many  circumstances.  It  might  be  Just  as  dan- 
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gerons  to  stip  at  a  station  on  the  time  of  a 
train  behind  as  between  Btations,  and  the 
same  necesslt?  would  exist  for  the  signal  or 
warning.  In  this  case  the  train  in  front  was 
delayed  and  was  on  the  time  of  the  train 
behind,  and  it  was  shown  by  the  evidence  of 
appellee  and  of  the  conductor  of  the  standing 
train  that  it  was  the  duty  of  the  brakeman, 
under  the  rule,  to  flag  the  train  behind.  The 
conductor  swore  that  rule  99  applied  to  the 
station  If  his  train  stopped  on  the  time  of  the 
rear  train,  as  It  had  done  when  the  collision 
occurred.  He  also  said  that.  If  the  train  was 
too  close  fOr  the  brakeman  to  go  back  a  suffi- 
cient distance  to  signal  it,  "fusees,"  one  green 
and  one  red,  should  be  Ignited  and  stuck  in 
tbe  ground.  Tbls  was  not  done,  although  the 
rear  train  was  expected  every  minute  by  the 
employes  on  the  standing  train. 

The  court  gave  the  greatest  latitude  to 
counsel  in  their  endeavors  to  qualify  B.  J. 
Ney  as  an  expert  on  the  question  of  judg- 
ing of  the  speed  of  a  train  by  the  distance 
It  moves  a  standing  train  Into  which  if  runs, 
and  with  it  all  he  would  not  qualify  blm- 
self  as  to  being  able  to  do  more  than  make 
a  "rough  guess."  What  that  guess  would 
have  been  is  not  disclosed  by  tbe  bill  of  excep- 
tions on  which  the  third  assignment  of  error 
mast  rest  Under  such  circumstances,  an 
appellate  court  is  unable  to  determine  wheth- 
er the  party  complaining  sustained  any  in- 
jury or  not  Shippers  Co.  v.  Davidson,  85 
Tex.  Civ.  App.  558,  80  8.  W.  1032;  Bluestein 
T.  Collins  (Tex.  Civ.  App.;  not  yet  officially 
reported)  103  8.  W.  687.  The  opinions  of 
other  witnesses  as  to  the  speed  of  the  train, 
at  tbe  time  of  the  collision,  were  given  In 
response  to  questions  by  appellant  While 
In  tbe  assignment  of  error  it  is  the  complaint 
of  appellant  that  Ney  was  not  permitted  to 
gnallfy  as  an  expert,  in  the.  proposition,  un- 
der tbe  assignment,  it  is  stated  that  be  did 
qualify  as  "an  expert  railroad  man  and 
locomotive  engineer  of  20  years'  experience." 
But  we  are  not  informed  what  he  would  have 
stated  had  he  been  permitted  to  testify,  and 
bis  experience  would  count  for  nothing. 

The  fourth  assignment  cannot  be  upheld, 
for.  If  tbe  exception  should  have  been  sus- 
tained as  to  that  part  of  the  petition  charg- 
ing n^llgence  in  the  failure  of  appellant  to 
notify  the  front  train  that  the  rear  one  was 
gaining  on  it,  the  refusal  to  sustain  it  could 
not  have  affected  the  interests  of  appellant, 
for  tbe  reason  that  tbe  court  did  not  submit 
that  issue  to  the  Jury.  To  sustain  the  as- 
signment would  be  to  give  weight  to  a  mere 
abstraction.  Tbe  suggestion  is  made  that  it 
might  have  aroused  prejudice  against  appel- 
lant, but  how  it  could  have  done  so  is  not 
pointed  out,  and  it  is  not  conceivable  tliat  it 
caused  any  prejudice.  The  allegation  does 
not  seem  to  be  inflammable  matter. 

On  tbe  croas-examination  of  appellee,  be 
was  asked  if  be  did  not  have  tbe  reputation 
of  being  a  reckless  and  fast  running  engineer, 
to  which   be   replied  in  the  negative.    He 


was  then  asked  if  be  had  not  been  In  tbe 
habit  of  disregarding  signals  given  to  stop 
his  train,  to  which  he  answered:  "Never; 
I  always  stopped  for  signals."  The  question 
was  then  asked :  "Did  you  stop  at  the  sig- 
nal when  there  was  a  hay  baler  across  tbe 
road  out  here?"  It  was  objected  to  as  a 
collateral  matter.  Tbe  court  retired  the 
Jury,  and  the  witness  answered :  "There 
was  no  flagman  sent  out  I  didn't  run  over 
any  hay  press.  I  run  over  a  reach  rod  that 
couples  the  press  together."  The  witness 
was  then  asked  about  other  occasions  when 
he  bad  disobeyed  rules,  to  all  of  which  he 
answered  in  the  negative.  The  court  then 
excluded  all  the  answers  given  after  tbe  Jury 
retired.  Appellee  denied  before  tbe  jury 
that  be  had  disobeyed  any  signals,  and  the 
court  properly  refused  to  allow  collateral 
matters  to  be  injected  into  tbe  case  in  order 
that  appellant  be  afforded  an  opportunity  to 
contradict  him  about  them.  To  permit  such 
inquiries  for  purposes  of  contradiction  would 
render  trials  interminable,  confuse  the  is- 
sues, and  be  productive  of  no  good  what- 
ever. The  record  falls  to  show  that  appel- 
lant excepted  to  tbe  action  of  the  court  in 
excluding  the  evidence. 

Tbe  sixth  assignment  of  error  states  that 
a  certain  paragraph  of  the  charge  that  is 
copied  is  erroneous,  but  does  not  in  assign- 
ment or  proposition  or  otherwise  point  out 
the  error.  None  is  apparent,  and  we  over- 
rule the  assignment  The  charge  is  on  tbe 
subject  of  appellant's  right  to  recovery  un- 
der its  plea  of  reconvention,  which,  In  view 
of  the  verdict  in  favor  of  appellee,  would  not 
present  a  matter  of  much  Importance. 

The  seventh,  eighth,  ninth,  tenth,  and 
eleventh  assignments  of  error  attack  tbe  suf- 
ficiency of  tbe  evidence  to  sustain  the  ver- 
dict, and  are  answered  by  tbe  conclusions 
of  fact  If  tbe  evidence  of  several  physi- 
cians Is  to  be  credited,  appellee  is  totally  un- 
fitted, by  his  injuries,  from  following  bis 
business  of  locomotive  engineer,  or  doing  any 
manual  labor.  There  was  a  sharp  confilct 
in  the  evidence  of  the  medical  witnesses,  but 
that  is  always  expected  In  every  contested 
case  where  their  professional  and  technical 
knowledge  is  sought  for. 

Tbe  twelfth  and  thirteenth  assignments  of 
error  refer  to  the  failure  of  the  court  to 
charge  on  the  subject  of  assumed  risk.  That 
matter  has  been  disposed  of  under  other 
assignments.  It  is  too  plain  for  argument 
that  the  facts  do  not  raise  tbe  issue  of  as- 
sumed risk. 

The  Judgment  is  affirmed. 


GULF.  B.  &  K,  0.  BT.  CO.  T.  HARRISON. 

(Court  of  Civil  Appeals  of  Texas.    June  19, 
1907.) 

1.  Masteb  and  Sbbvant— iNjrmiES  to  8ebv- 

ANT— NEQLTQENCB. 

Where  a  brakeman  was  thrown  from  a  log 
train  and  injured  by  a  sudden  violent  jerk,  evi- 
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4ence  as  to  the  railroad  company't  negligence 
held  for  the  jury. 

[Ed.  Note.— For  eases  in  point,  aee  Cent.  Dig. 
vol.  34,  Master  and  Servant,  H  1000-1050.] 

2.  Samb— Absumed  Risk. 

Wttere  a  log  train  sladcened  its  speed  be- 
cause of  the  nearness  of  cattle  to  the  track,  and 
then  suddenly  accelerated  the  speed  with  a  jerk, 
throwing  a  brakeman  who  was  sitting  on  a 
bumper  over  the  trucks  of  one  of  the  cars  in 
accordance  with  his  duty  from  the  train  and 
injuring  him,  he  having  no  notice  of  such  pro- 
posed sudden  and  unusual  movement  of  the 
train,  he  did  not  assume  the  risk  thereof. 

[EM.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  i  596.] 

3.  Same— Rxtlbs— EvioENCC. 

In  an  action  for  injuries  to  a  brakeman 
by  the  sudden  acceleration  of  the  speed  of  a 
log  train  on  which  he  was  employed,  a  rule  of 
the  railroad  company  that  a  train  must  not 
start  until  a  ijroper  signal  was  given  by  the 
conductor  was  irrelevant ;  the  train  not  having 
stopped  and  started. 

4.  Same- DuT7  of  Enoikkeb. 

Where  the  engineer  of  a  log  train  slack- 
ened the  speed  because  of  the  nearness  of  cattle 
to  the  track,  and  then  suddenly  increased  the 
■peed  so  as  to  throw  a  brakeman  who  was  sit- 
ting on  a  bumper  from  the  train,  an  issue  was 
raised  as  to  whether  the  engineer  was  not  re- 
quired, independent  of  any  rule  of  the  com- 
pany, to  warn  the  brakeman,  by  signal  or  other- 
wise, of  the  intention  to  so  violently  start  the 
train. 
6.  Same— CoRTBiBUTOBT  NEOuaEHCx. 

Where  a  brakeman  of  a  log  train,  riding  on 
a  bumper  over  the  trucks  of  one  of  the  cars  in 
accordance  with  his  duty,  was  thrown  from  the 
train  and  injured  by  a  sudden  acceleration  of 
speed,  and  he  was  neither  warned  nor  bad  any 
reniionable  cause  to  anticipate  such  acceleration 
of  speed,  he  was  not  negligent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  34,  Master  and  Servant,  f  754.] 

6.  Tbial— JuBT— Delibebation— Time. 

That  a  jury  remained  in  retirement  only' 
10  minutes  before  returning  their  verdict  was 
insufficient  to  impeach  or  weaken  it. 

7.  Same— Removai,  op  Juby— Dibcbetion. 

It  was  not  an  abuse  of  discretion  for  the 
court  to  remove  the  jury  from  the  courtroom 
while  defendant's  attorney  was  endeavoring,  as 
part  of  the  law  of  the  case,  to  bring  before  the 
Jury  the  facts  in  another  case  with  the  com- 
ments of  the  Supreme  Court  thereon. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  46,  Trial,  f  723.] 

8.  Mastrr  and  Sebtant— Injttbixs  to  Sbbt- 

ANT — Rules. 

\^niere  plaintiff  was  thrown  from  a  log 
train  on  which  he  was  employed,  by  the  sudden 
acceleration  of  the  speed  of  the  train  after  it 
had  been  slackened  because  of  the  presence  of 
cattle  near  the  track,  a  rule  requiring  a  whistle 
to  be  sounded  when  rounding  curves,  where  the 
view  was  obstructed,  was  irrelevant 

9.  Evidence— Opinion. 

Where  a  brakeman,  while  sitting  on  a 
bumper  over  the  trucks  of  a  car  in  accordance 
with  his  duty,  was  thrown  therefrom  and  in- 
jured by  a  sudden  acceleration  of  the  speed  of 
the  train,  a  question  whether  such  jerk  would  be 
sufficient  to  cause  him  to  lose  his  hold,  if  he  had 
no  warning  that  it  was  going  to  take  place,  was 
objectionable  as  calling  for  the  witness'  opin- 
ion ;  he  not  having  been  shown  to  be  an  expert 
[Ed.  Note. — For  cases  in  point,  see  Cent  Di|^ 
vol.  20,  Evidence,  t  2160.] 

Appeal  from  District  Court,  Jefferson  Coun- 
ty;  t>.  B.  HIgbtower,  Judge. 
Action  by  J.  H.  Harrison  against  tbe  Quit, 


Beaumont  &  Kansaa  dty  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

J.  W.  Terry  and  F.  J.  Duft,  for  appellant 
Smith,  Crawford  &  Sonfield,  for  appellee. 

FLY,  J.  This  suit  was  instituted  by  ap- 
pellee to  recover  damages  allied  to  have  ac- 
crued from  itersonal  Injuries  Inflicted  on  him 
through  the  negligence  of  appellant  in  throw- 
ing him  off  a  log  train  by  a  sudden  Jerk.  It 
was  alleged  that  appellee  was  a  brakeman 
and  switchman.  In  appellant's  employ,  and. 
while  be  was  seated  on  a  "bumper"  over 
the  trucks  of  one  of  the  cars  of  the  log 
train,  the  train  was  suddenly  brought  to  a 
stop,  or  nearly  so,  and  then  suddenly,  and 
without  warning,  was  caused  to  lunge  for- 
ward  with  such  unexpected  force  that  ap- 
pellee was  thrown  from  bis  seat  wltb  sucb 
violence  as  to  permanently  Injure  him.  Ap- 
pellant pleaded  contributory  negligence  and 
assumed  risk.  A  trial  by  Jury  resulted  in 
a  verdict  and  Judgment  for  appellee  In  the 
sum  of  $5,000. 

It  appears  that  appellee  was  a  brakeman 
and  switchman  on  a  log  train,  whose  duties 
it  was  to  "take  care  of  the  back  end  of  tbe  train, 
throw  switches,  and  to  see  that  none  of  tbem 
broke  loose  and  were  left  behind."  On  the 
occasion  of  the  accident,  appellee  was  on  tbe 
back  end  of  the  log  train,  which  was  on  its 
way  from  the  train  mill  to  a  "X."  There 
were  28  cars  In  the  train,  and  It  was  moving 
at  the  rate  of  about  12  miles  an  hour  when  it 
slowed  up,  one-half  its  speed,  and  then  start- 
ed suddenly  at  its  original  speed,  and  appellee 
fell  or  was  thrown  off  the  car.  Appellee  had 
been  working  and  riding  on  log  trains  about 
15  years.  A  rule  was  Introduced  that  stated 
that  •"a  succession  of  short  sounds  of  the 
whistle  is  an  alarm  for  persons  or  cattle  on 
tbe  track,  and  calls  the  attention  of  train- 
men to  danger  ahead."  That  rule  was  ex- 
plained by  an  engineer  as  follows :  "That  sig- 
nal is  used  for  the  trainmen  to  help  me  to 
protect  tbe  front  end  of  the  train;  that  Is 
what  that  signal  is  for." 

We  think  tbe  facts  preeoit  a  case  from 
which  a  jury  might  draw  a  legrltlmate  Infer- 
ence of  negligence,  and  tbe  court  did  not  err 
in  allowing  it  to  go  to  the  Jury.  All  the  tes- 
timony tended  to  show  that  tbe  shock  in  slow- 
ing up  and  suddenly  starting  tbe  train  was 
very  violent,  and  that  it  was  sufficient  to  dis- 
place a  man  who  had  no  warning  about  it 
Appellee  was  seated  where  his  duty  required 
him  to  sit,  and  at  that  time  and  place  he  had 
no  cause  to  anticipate  that  tbe  engineer,  with- 
out warning,  would  suddenly  lessen  the  speed 
of  tbe  train  and  then  violently  start  it  again. 
There  was  no  emergency  requiring  the  sudden 
shutting  off  of  the  steam  and  the  almost  si- 
multaneous reappUcatlon  of  it.  Tbe  cattle,  on 
account  of  which  it  was  done,  could  be  seen 
by  the  engineer  before  they  reached  the  trac^ 
and  it  does  not  appear  that  they  were  In  close 
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proximity  to  tbe  mglne,  and  if  tbey  bad  been, 
and  the  exigencies  of  the  occasion  bad  de- 
manded the  reduction  of  speed,  tbere  was 
nothing  that  required  that  tbe  steam  be 
turned  on  wltb  full  force  again.  The  rules  of 
the  railroad  company  may  not  have  required 
that  notice  of  the  "slowing  up"  be  given  to 
tbe  employee,  but  tbe  rules  of  humanity  and 
clTillzatlon  required  that  tbe  train  should 
not  bare  been  started  with  such  violence  that 
It  would  probably  throw  tbe  unwarned,  un- 
suspecting brakeman  off  tbe  train.  Tbe  en- 
gineer knew  he  was  on  the  train,  and  knew 
tbe  probable  effects  of  bis  grossly  careless 
act.  It  was  tbe  reappllcatlon  of  tbe  steam 
after  all  danger  from  tbe  cattle  had  passed, 
and  not  tbe  reduction  of  speed,  that  threw 
appellee  off  tbe  train  and  Injured  blm. 

In  the  case  of  Railway  v.  Lovett,  74  S.  W. 
670.  cited  by  appellant,  in  which  this  court 
reversed  tbe  Judgment  of  the  lower  court 
and  rendered  a  judgment  for  tbe  appellant,  we 
held  that  the  overwhelming  weight  of  tbe 
evidence  showed  that  there  was  no  sudden 
Jerk,  check,  or  stop  of  the  train,  but  that  the 
appellee  Jumped  from  the  train  and  hurt 
himself,  and  that  he  was  guilty  of  contrib- 
utory negligence  In  riding  on  tbe  footboard  of 
the  engine.  A  writ  of  error  was  granted  by 
tbe  Supreme  Court,  and  tbe  Judgment  of  this 
court  affirmed,  and  It  was  held  that  tbere 
was  no  evidence  of  negligence;  great  stress 
being  put  on  tbe  hypothesis  of  that  court  that 
appellee  was  neither  a  passenger  nor  employ^, 
but  a  trespasser.  Lovett  v.  Gulf,  C.  &  S.  F. 
R-  Co.,  97  Tex.  436,  79  8.  W.  514.  Tbe  case 
cannot  be  held  to  l»e  authority  on  the  facts 
of  this  case.  In  the  case  of  Erwin  v.  Rail- 
way, M  Mo.  App.  289,  68  S.  W.  88,  the  Court 
of  Appeals  of  Missouri  held  that  a  passenger 
on  a  freight  train  has  accepted  tbe  ordinary 
inconveniences  and  assumed  the  ordinary 
risks  Incident  to  that  mode  of  travel,  and 
tliere  was  no  evidence  of  any  unusual  vio- 
lence In  none  of  tbe  cases  cited  by  appel- 
lant was  tbere  any  proof  of  any  unusual  and 
violent  Jerk,  as  in  this  case,  and  tbey  conse- 
quently are  not  In  point.  There  was  no  emer- 
gency calling  for  the  sudden  stoppage  of  the 
train,  nor  was  there  any  conceivable  reason 
for  applying  the  steam  as  It  was  applied.  In 
this  case  the  facts  and  circumstances  tended 
to  show  that  the  movement  of  tbe  train  was 
very  unusual.  The  engineer  testified  that  be 
knew  that  It  was  dangerous  for  tbe  brake- 
man  on  the  rear  car,  and  yet  be  gave  no  sig- 
nal. Appellee  could  not  have  assumed  a  risk 
arising  from  the  unusual  movement  of  tbe 
train. 

Over  the  objections  of  appellant,  the  fol- 
lowing rule  was  introduced  In  evidence:  "A 
train  must  not  start  till  the  proper  signal  is 
given  by  the  conductor."  It  Is  clear  from  tbe 
language  of  that  rule  that  it  had  no  appll- 
catioD  to  tbe  log  train,  and,  if  it  had,  tbe 
uncontradicted  evidence  showed  that  the 
train  bad  not  been  stopped  and  started,  but 
bad  merely  reduced  its  speed  and  then  quick- 
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ened  it  again.  It  was  utterly  irrelevant,  and 
was  calculated  to  seriously  prejudice  the 
rights  of  appellant  Having  gone  before  the 
jury,  they  would  naturally  deduce  that  It  was 
thought  by  tbe  court  to  have  some  pertinency, 
and,  no  signal  having  been  given  to  start, 
that  appellant  was  guilty  of  negligence  on 
that  account  Tbe  evidence  should  not  have 
been  admitted,  and  after  It  bad  beeii  tbe  court 
should  have  Instructed  the  Jury,  as  requested, 
not  to  consider  tbe  rule  in  arriving  at  their 
verdict 

While  not  required  by  tbe  rules  of  tbe 
company  to  give  a  signal  In  slowing  up  and 
then  starting  the  train,  the  circumstances 
were  such  as  to  raise  an  Issue  as  to  whether 
It  was  not  the  duty  of  the  engineer,  outside  of 
the  requirements  of  any  rule,  to  warn  ap- 
pellee of  bis  Intention  to  so  violently  start 
tbe  train.  Tbat  phase  of  case  was  submitted 
In  the  charge  of  which  complaint  Is  made  in 
the  fourth  and  fifth  assignments  of  error, 
and,  bad  the  rules  as  to  giving  signals  at  tbe 
starting  of  trains  been  excluded,  the  charge 
was  appropriate.  Tbe  charge  could  have 
been  misconstrued  by  tbe  Jury  only  in  tbe 
light  of  tbe  Irrelevant  rules  permitted  in  evi- 
dence. The  pleadings  of  tbe  appellee,  as  well 
as  tbe  evidence.  Justified  tbe  submission  of 
tbe  charge. 

There  was  no  evidence  whatever  of  contrib- 
utory negligence  on  tbe  part  of  appellee,  al- 
though It  had  been  pleaded  by  appellant,  and 
tbe  court  should  not  have  presented  tbat 
issue.  However,  we  are  unable  to  perceive  in 
what  manner  it  could  have  been  harmful 
to  appellant  and  it  Is  mentioned  merely  tbat 
tbe  Issue,  under  like  facts,  may  be  eliminat- 
ed on  another  trial. 

Tbe  charge  of  tbe  court  complained  of  in 
tbe  seventh  assignment  of  error  is  not  open 
to  tbe  objections  made  to  it  It  was  justified 
by  the  pleadings  and  facts  and  clearly  pre- 
sents the  Issues.  Tbere  is  no  merit  in  the 
eighth  and  ninth  assignments  of  error. 

Tbere  is  nothing  in  the  complaint  tbat  tbe 
Jury  remained  in  retirement  only  10  minutes 
before  returning  Into  court  their  verdict  Tbe 
law  does  not  prescribe  tbe  length  of  time 
that  a  jury  shall  remain  out  In  consideration 
of  their  verdict,  and.  If  tbey  returned  the 
verdict  without  retirement  from  the  box,  tbat 
alone  would  not  impeach  or  weaken  it  If 
sustained  by  tbe  law  and  tbe  evidence.  It 
would  be  accorded  the  same  respect  as  though 
hours  bad  been  consumed  in  Its  consideration. 
It  may,  as  suggested  by  appellant,  have  been 
a  "quick  funeral" ;  but,  if  decency  and  order 
were  kept  in  view,  the  swiftness  of  It  will 
not  lessen  its  propriety.  Unseemly  haste,  in 
conjunction  with  other  circumstances,  might 
evince  passion  and  prejudice,  but  nothing  of 
tbe  kind  appears  In  this  case. 

The  court  did  not  abuse  Its  discretion  in 
removing  the  jury  from  the  room  whilst  ap- 
pellant's attorney  was  endeavoring,  as  part 
of  his  argument  of  tbe  law  of  tbe  case,  to 
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read  tbe  opinion  in  the  case  of  Railway  T. 
Lovett,  97  Tex.  440,  79  S.  W.  614.  Sucli  mat- 
ters must  be  largely  confided  to  the  discretion 
of  the  trial  judge.  Appellant  seeks  to  pre- 
sent a  case  where  an  attorney  has  not  been 
permitted  to  argue  tbe  law  of  a  case  in  tbe 
presence  of  the  Jury,  but  the  qualification  of 
the  bill  of  exceptions  shows  that  the  court 
merely  thwarted  an  attempt  to  bring  before 
the  Jury  the  facts  In  another  case  with  the 
commentii  of  tbe  Supreme  Court  thereon. 
Tbe  court  very  properly  prevented  such  ac- 
tion. 

Tbe  twelfth  assignment  la  well  taken.  The 
court  should  not  hare  permitted  the  rule  to 
be  introduced  requiring  tbe  "whistle  to  be 
sounded  when  rounding  curves  where  the 
view  Is  obscured."  It  was  not  admissible  un- 
der either  tbe  pleadings  or  the  facts.  If  a 
stop  or  start  or  curve  signal  had  been  given, 
it  would,  under  the  circumstances,  have  been 
utterly  meaningless  to  appellee.  It  would 
not  have  put  appellee  upon  guard  as  to  a 
slowing  down  or  sudden  acceleration  of  speed. 
Tbe  admission  of  such  rules  could  have  bad 
no  tendency  except  to  mislead  the  Jury. 

There  is  no  merit  In  the  thirteenth  assign- 
ment of  error.  All  the  evidence  tended  to 
show  that  tbe  starting,  after  decreasing  the 
speed  of  tbe  train,  was  sudden  and  very  vio- 
lent. 

The  witness  Charles  Tallefero  was  asked : 
"If  a  man  sitting  on  one  of  those  cars  bad 
no  warning  that  one  of  these  Jerks  was  go- 
ing to  take  place,  would  It  be  of  enough  vio- 
lence to  cause  him  to  lose  his  hold  If  he  were 
Bitting  there?"  The  witness  answered  In  the 
affirmative.  Tbe  evidence  was  merely  an 
opinion  of  tbe  witness,  and  should  have  been 
excluded.  He  was  not  shown  to  be  an  ex- 
pert In  Bucb  matters. 

Tbe  Judgment  is  reversed,  and  the  cause 
remanded. 


GULF,  O.  ft  8.  F.  RT.  CO.  T.  ROTTER 
BROS. 

(Court  of  Civil   Appeals  of  Texas.     Jane   19, 
1907.     On  Rehearing,  Oct.  9,  1907.)  ' 

1.  Sales— Tbansreb  or  Titlb— Dkuvkbt  to 

Cabrieb. 

Where  whislcy  was  delivered  by  vendor  to 
a  carrier  for  transportation  and  delivery  to 
vendees,  title  passed  to  vendees  subject  to  ven- 
dor's right  of  stoppage  in  tranaitn. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  |  636.] 

2.  Cabriebs  —  Stoppaok  ir  TBANSirn  —  Lia- 

BILITT  OF  CABBIKB. 

Where  a  carrier  is  directed  by  vendor  be- 
fore delivvy  of  ^ds  to  vendee  to  return  the 
same  to  vendor,  it  is  its  duty  to  do  so,  and  it 
thereby  incurs  no  liability  to  vendee. 

[Ed.  Note.— For  oases  In  point,  see  Cent  Dig. 
vol.  9,  Carriers,  t  260.] 

8.  8av»— Actions— Defenbk. 

It  does  not  avail  a  railroad  company  which 
has  converted  goods  of  a  vendee  that  vendee 
had  not  paid  therefor. 


Appeal  from  Bexar  County  Court;  P.  E. 
Shook,  Judge. 

Suit  by  Rotter  Bros,  against  the  Onlf, 
Colorado  &  Santa  F6  Railway  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Reversed  and  rendered. 

J.  W.  Terry  and  A.  H.  Culwel),  for  appel- 
lant Camp  Sc  Camp  and  W.  B.  Stephens, 
for  appellees. 

NEIIiL,  J.  This  la  a  suit  by  Rotter  Bros, 
against  the  Oulf,  Colorado  &  Santa  F6  Rail- 
way Company  for  the  value  of  25  cases  of 
whisky  purchased  from  Paul  Jones  &  Co., 
alleged  to  have  been  converted  by  defend- 
ant Tbe  whisky  was  alleged  to  be  of  tbe 
value  of  1500,  and  judgment  was  asked  for 
that  sum.  The  defendant  answered  by  gen- 
eral and  special  exceptions,  a  general  denial, 
and  specially  that,  if  it  received  the  goods 
in  question  from  the  AttAlson,  Topeka  & 
Santa  F6  Railway  Company  for  transporta- 
tion, said  goods  belonged  to  Paul  Jones  A 
Co.,  at  whose  request  they  were  returned  to 
Louisville,  Ky.;  that  plain tlfTs  had  never 
paid  for  the  goods,  and  that  Paul  Jones  & 
Co.  had  the  right  of  stoppage  in  transit  and 
exercised  such  right,  as  they  were  entitled 
to  do;  and  that  plaintiffs  had  sustained  no 
damage  by  reason  of  the  failure  to  deliver 
the  goods  to  them.  The  case  was  tried  t>e- 
fore  the  court  without  a  Jury,  and  Judg- 
ment rendered  in  favor  of  plaintiffa  for 
$356.45. 

The  first  assignment  of  error,  wblch  com- 
plains tliat  the  Jndgmmt  la  erroneous  be- 
cause It  does  not  appear  from  the  evidence 
that  at  the  time  ptBlntifTB  instituted  this  suit 
they  were  the  owners  of  the  property  alleged 
to  be  converted.  Is  overruled;  for  it  clearly 
appears  from  tbe  evidence  tliat  tbe  whisky 
was  sold  by  Paul  Jones  &  Go.  through  their 
duly  authorized  agent  to  plaintiffs,  and  was 
delivered  by  them  to  the  Baltimore  &  Ohio 
Southwestern  Railroad  Company,  which  is- 
sued Its  bill  of  lading  therefor,  showing  that 
plaintiffs  were  the  consignees,  to  be  trans- 
ported over  its  line  of  railway  and  delivered 
to  its  connecting  carriers  to  be  carried  to 
San  Antonio,  Tex.,  and  there  to  be  delivered 
to  ptalnUffs.  This  shows  that  the  title  to 
the  property  passed  to  them,  subject  to  Paul 
Jones  &  Co.'s  right  of  stoppage  in  transitu. 
Greif  &  Bro.  v.  Sellgman.  82  S.  W.  633,  11 
Tex.  Ot  Rep.  126. 

We  sustain  the  proposition  under  the  sec- 
ond assignment  of  error,  which  is  as  fol- 
lows: "It  appearing  from  the  evidence,  aa 
it  does,  that  Paul  Jones  &  Co.  ordered  the 
railway  companies  to  return  the  goods  to 
them,  this  order  having  been  received  by  the 
carrier  before  delivery  was  made  to  appel- 
lees, It  was  tbe  duty  of  the  railway  company 
to  comply  with  the  order  of  the  shipper,  and 
no  cause  of  action  as  against  the  carrier  will 
lie  by  appellees  because  of  compliance  with 
the  order  of  the  shipper."    Lawson  on  Bail- 
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ments,  |  210;  Hale  on  Bailments  &  Carriers, 
pp.  480,  481;  Mecbem  on  Sales,  {  1607;  Allen 
y.  Maine  Cent  R.  Co.,  79  Me.  327,  9  Atl. 
896,  1  Am.  St  Rep.  310,  and  note.  Had  tbe 
evidence  showed  tbat  the  defendant  convert- 
ed the  goods,  we  do  not  think  the  fact  that 
plaintiffs  never  paid  for  them  would  aval? 
the  defendant;  for  that  would  be  a  matter 
between  plaintiffs  and  their  vendor,  and 
none  of  defendant's  business.  Nor  would 
we  be  Inclined  to  say  that  there  was  no  evi- 
dence from  which  tbe  court  could  determine 
the  market  vahie  of  the  goods  were  it  nec- 
essary to  pass  upon  the  question. 

We  sustain  botb  propositions  of  appellant 
under  the  fifth  assignment  which  are:  "The 
evidence  In  this  case  shows  immistakably 
tbat  tbe  contract  of  carriage  of  tbe  goods  in 
question  was  made  between  Paul  Jones  & 
Co.,  LonlBvllle,  Ky.,  and  tbe  Baltimore  -A 
Ohio  Southwestern  Railway  Company,  and 
goods  were  delivered  to  tbe  Baltimore  & 
Obio  Southwestern  Railway  Company,  and 
sbipment  was  destined  for  San  Antonio,  Tex. 
Tbis  conrt  knows  tbat  tbe  appellant  has  no 
line  of  railway  into  San  Antonio,  Tex.  Tbis 
was  an  Interstate  shipment  and  there  is  ab- 
solutely no  evidence  to  show  that  tbis  ap- 
pellant which  was  an  intermediate  carrier, 
erer  received  tbe  shipment,  or  ever  ha«  any- 
tblng  to  do  with  the  alleged  conversion,  or 
was  in  any  way  a  privy  to  any  illegal  or 
wrongful  act  In  the  handling  of  the  sbip- 
ment In  question.  •  •  •  The  evidence 
clearly  shows  tbat,  after  the  goods  in  ques- 
tion bad  been  delivered  to  the  Baltimore  & 
Ohio  Southwestern  Railway  Company,  the 
sblpper  countermanded  same,  and  ordered 
gooids  returned,  and  that  such  order  so  coun- 
termanding the  shipment  was  delivered  to 
tbe  Baltimore  Sc  Ohio  Southwestern  Rail- 
road Company,  and  the  evidence  also  shows 
tbat  tbe  goods  were  returned  by  the  Balti- 
more &  Ohio  Southwestern  Railroad  Com- 
pany to  tbe  shipper.  There  is  absolutely 
not  a  bit  of  evidence  to  Indicate  any  connec- 
tion whatever  of  the  Santa  F6  Railway 
Company  with  this  act  or  to  indicate  that 
the  shipment  had  ever  been  received  by  it 
It  bad  made  no  contract  for  tbe  handling  of 
these  goods." 

The  Judgment  Is  reversed,  and  as  the  evi- 
dence shows  conclusively  tbe  plaintiffs  are 
not  entitled  to  recover,  Judgment  Is  here 
rendered  for  defendant 

On  Rehearing. 

We  erred  In  sustaining  appellant's  two 
propositions  under  the  fifth  assignment  of 
error  quoted  In  our  original  opinion,  because 
tbe  record  shows  that  appellant  admitted^ 
upon  tbe  trial  In  the  court  below,  that  the 
sbipment  of  whisky  was  in  the  possession  of 
appellant  when  it  was  stopped  in  transit 
and  returned  to  the  consignor.  This,  how- 
ever, will  not  affect  our  disposition  of  tbe 
case,  because,  as  Is  beld  in  disposing  of  the 
second  assignment  of  ^ror,  the  facts  show 


no  cause  of  action  In  the  appellees  against 
appellant 

With  this  correction  of  the  original  opin- 
ion, the  motion  is  overruled. 


HATWARD  LUMBER   CO.   v.    COX.* 

(Court  of  Civil   Appeals  of  Texas.     June  19, 
1907.     Rehearing  Denied  Oct.  9,  1907.) 

1.  JUKT— CHArLBNGK  TO  THE  AbRAT. 

Where  the  court  reset  a  case  not  tried  dur- 
ing the  jury  week  and  ordered  the  sheriff  to 
summon  a  jury  to  try  the  case,  an  objection  to 
the  jury  could  only  be  made  by  challenge  to  the 
array,  as  authorized  by  Rev.  St  1^5,  art 
3202,  providing  that  a  party  may  challenge  ttie  ar- 
ray because  tbe  officer  summoning  tbe  jury  acted 
corruptly  and  willfully  summoned  jurors  known 
to  b«  prejudiced  against  the  party  cliallenging. 

2.  ApfeaIi— Assignments  or  Ebbob— Gboitp- 

INO. 

Several  assignments  of  error  relating,  re- 
spectively, to  several  distinct  rulings,  cannot  be 
grouped  in  appellant's  brief,  in  which  each  is 
asserted  as  a  separate  proposition  and  another 
is  asserted  as  common  to  ail. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  3028.] 

3.  Same— Pointing  Out  Errob. 

An  assignment  of  error  which  Is  not  in  it- 
self a  proposition  points  out  no  error,  and  will 
not  be  considered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  S,  Appeal  and  Error,  |  2997.] 

4.  Trial— Instbuctions— Omitting  Issues. 

Where,  in  an  action  for  goods  sold,  the  is- 
sues were  whether  a  third  person  who  bought  the 
goods  had  authority,  or  it  was  within  the  scope 
of  his  authority,  an  instruction  that  the  third ' 
person  was  tbe  .tgent  of  defendant,  with  limited 
authority,  which  did  not  extend  to  the  buying  of 
the  goods,  and  tbat  the  jury  should  find  for  de- 
tendaat  if  tbe  third  person  did  not  have  permis- 
sion to  buy,  was  properly  refused,  bomuse  omit- 
ting the  issue  whether  it  was  within  the  apparent 
scope  of  the  agency  to  make  the  purchase. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  S  613.] 

5.  ApPKAi— Asbighments   o»    Brbob— SurFi- 

OIBNOT.  , 

An  assignment  of  error  that  the  conrt  erred 
In  refusing  to  give  a  special  charge  on  the  law 
of  agency  and  of  the  liability  of  principals  for 
acts  of  agents,  because  the  pleadings  and  the 
evidence  present  "this  question,"  is  not  a  propo- 
sition within  the  rules  of  the  court  of  appeals, 
for  it  fails  to  indicate  the  question  sought  to  be 
presented. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  H  3013,  2997,  29a&] 
a  Tbiai,  —  Instructions  —  Assumption    of 

Fact. 

Where,  In  an  action  for  goods  sold,  the  is- 
sues were  whether  defendant's  agent,  who  bought 
the  goods,  had  apparent  authority,  and  whether 
the  purchase  was  ratified,  an  instruction  which 
aasnmed  that  it  was  not  within  the  scope  of  the 
agent's  authority  to  buy  the  goods,  and  made  tlie 
question  of  defendant's  ratification  the  only  is- 
sue, was  properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  i  420.J 
7.  Corporations  —  Agents  —  UNAUTHORizEn 

Acts— Ratification. 

Where  a  person,  without  or  in  excess  oi 
authority,  assumes  to  act  as  agent  for  a  corpora- 
tion, and  makes  a  contract  in  Its  behalf,  and  It 

•Writ  of  error  denied  by  Supreme  Court  Nov.  13, 19OT. 


Digitized  by 


Google 


404 


104  SOUTHWESTERN  BBPORTEB. 


CTex. 


knowingly  receiyes  and  retains  the  benefit  of  it, 
the  corporation  ratifies  it,  and  is  liable  thereon. 

[Bid.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  12,  Corporations,  {  1714.] 

8.  Prinoipax    and    Agent  —  Authobitt    of 
Agent— LiMiTATioNB  on  Autuobitt. 

Wliere  a  third  person,  who  was  the  agent  ot 
a  corporation  in  charge  of  its  commissary 
store,  with  authority  to  parchase  goods  therefor, 
bought  goods  from  one  who  had  no  Icnowledg^e 
of  a  secret  limitation  on  his  authority,  the  limi- 
tation did  not  aCEect  the  sale. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  40,  Principal  and  Agent,  U  377-377V^.] 

9.  AffeaI/— Assionuentb  or  Ebbob— Manneb 

OF   PBKBENTINa. 

The  brief  of  appellant,  after  stating  that 
assignments  of  error  relating  to  separate  rulings 
of  the  court  would  be  presented  toi|ether,  copied 
the  assignments,  and,  after  the  hrst  so-called 
proposition,  which  was  "each  and  all  of  them 
are  here  now  submitted  as  a  separate  proposi- 
tion," two  other  propo>Utions  were  advanced 
under  each,  and  the  same  statement  was  sub- 
joined to  all  the  propositions.  Held,  that  the 
assignments  would  not  be  considered. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  i  2997.] 

10.  Sales  —  Ucplied    Contbaoib  —  Alucoa- 

TIONS. 

Where  a  suit  was  for  the  value  of  goods 
sold  by  plaintiff  to  defendant,  and  there  was  no 
allegation  ot  an  implied  contract  of  sale,  no  such 
allegation  can  be  inferred  from  the  account  of 
the  goods'  sold  being  attached  to  the  petition. 

11.  Same— Action  fob  Price- Pleadings — 
Proof— Variance. 

There  is  no  variance  between  a  petition 
seeking  a  recovery  for  the  value  of  goods  sold 
and  the  proof  of  a  written  contract  of  sale ;  the 
writing  being  merely  evidence  of  the  contract 
and  of  the  agreed  value  of  the  -goods. 

SBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  43,  Sales,  f  1027.] 

t2.  Pbinoipai.  and  Aoent— Rights  of  Thibd 

Persons. 

Where  a  seller  of  goods  to  an  agent  did 
not  know  of  the  intention  of  the  agent  to  de- 
fraud his  principal,  but  acted  in  good  faith,  the 
agent's  fraud  did  not  avoid  the  sale. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  {  689.] 

13.  Tbial— Instbuctions— Abstbaci    Propo- 
sitions. 

It  is  not  error  to  refuse  a  charge  contain- 
ing an  abstract  principle  of  law  without  inform- 
ing the  jury  of  its  application  to  the  issues. 

[Ed.  Note.— B^or  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  H  582,  683.1 

14.  Pbincipal  and  Agent— Salxs  to  Agent 
— Fbaud  of  .Agent— Effect. 

A  seller  who  has  made  a  fair  contract  of 
sale  to  a  principal  through  the  latter's  agent  is 
not  required  to  rescind  the  contract  before  it 
has  been  fully  performed  on  subsequently  dis- 
covering fraud  of  the  agent  towards  his  princi- 
pal. 

Appeal  from  District  Court,  Nacogdoches 
County;  James  L  Perkins,  Judge. 

Action  by  Zeno  Cox  against  the  Hayward 
Lumber  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

Ingraham,  Middlebrook  &  Hodges,  for  ap- 
pellant   Blount  &  Garrison,  for  appellee. 

NEIL.L,  J.  Suit  by  appellee  against  ap- 
pellant, a  corporation,  to  recover  tbe  value 
of  a  stock  of  goods  alleged  to  have  been  por- 
diased  by  tbe  latter  from  the  former  at  00 


per  cent  of  Its  inventoried  value,  which  was 
alleged  to  be  $2,035.34.  In  addition  to  this 
sum,  appellee  sued  to  recover  $126.64,  alleg- 
ed to  be  the  difference  of  15  per  cent  be- 
tween the  price  at  which  certain  merchandise 
was  sold  by  lilm  to  appellant  and  what  be 
received  for  them  at  a  sale  made  by  blm 
of  tbe  goods  at  appellant's  request  to  one 
Irwin.  Cpon  tbe  trial  of  the  case  before  a 
jury  a  judgment  was  rendered  In  favor  of  the 
appellee  for  $2,035.34,  as  principal,  together 
with  interest,  amounting  In  the  aggregate  to. 
$2,127^ 

Conclusions  of  Fact 

The  Issues  raised  by  the  pleadings  and 
evidence  were  (1)  whether  appellant's  agent, 
Futch,  who  bought  tbe  goods,  had  authority, 
or  it  was  within  the  scope  of  his  apparent 
authority,  to  make  such  purchase;  (2)  wheth- 
er plaintiff  and  Futch  fraudulently  combin- 
ed against  defendant  in  seHing  the  goods 
for  more  than  tbelr  value,  with  the  intent  to 
defraud  appellant;  and  (3)  whether  the  sale 
was  ratified  by  the  appellant  These  Issues 
were  submitted  to  the  jury  by  tbe  charge 
and  found  in  favor  of  tbe  appellee,  and  we 
have  concluded  from  reading  tbe  record  tbat 
there  was  evidence  to  support  the  verdict, 
and  have  made  its  findings  our  conclusions 
of  fact 

Conchisions  of  Law. 

1.  The  first  assignment  of  error  complains 
of  the  failure  of  the  court  to  sustain  appel- 
lant's motion  to  quash  the  venire  from  which 
the  Jurors  were  drawn  who  tried  the  case. 
The  statement  in  appellant's  brief  under  the 
assignment  is:  "Monday  of  the  second  week 
was  set  for  the  trial  of  Jury  civil  cases. 
Defendant  on  appearance  day  made  demand 
for  Jury,  and  the  case  was  placed  upon  tbe 
Jury  docket.  There  was  a  regularly  drawn 
jury  for  the  second,  tblrd,  and  fourtb  weeks 
of  court  This  cause  was  not  tried  during 
the  Jury  week.  The  court  summarily  reset 
the  case  for  the  sixth  week,  and  ordered  tbe 
sheriff  to  summons  tbe  jury  for  the  sixth 
week  to  try  this  case.  One  other  case  was 
tried,  also  against  Hayward  Lumber  Com- 
pany." In  view  of  the  facts  embodied  in 
this  statement,  appellant  contends  that  tbe 
court  was  without  authority  to  have  jury 
summoned  to  try  the  case.  Tbe  contention 
cannot  be  maintained.  Smith  v.  Bates  (Tex. 
Civ.  App.)  28  S.  W.  64;  Telegraph  Co.  v. 
Bverheart,  10  Tex.  ClT.  App.  468,  32  S.  W. 
90;  Railway  v.  Vinson  (Tex.  Civ.  App.)  38 
S.  W.  540.  Article  3202,  Rev.  St  1895,  pro- 
vides bow,  and  for  what  causes,  a  challenge 
to  the  array  may  be  made.  Only  one  or 
both  of  these  causes  can  be  urged  to  support 
a  challenge  to  the  array  (Roundtree  v.  Gil- 
roy,  67  Tex.  176),  and  neither  was  Interpos- 
ed In  this  case. 

2.  As  It  Is  apparent  from  the  verdict  tbat 
tbe  Jury  found  against  appellee  on  bis  claim 
for  the  $120.64  growing  out  of  his  alleged 
sale  to  Irwin,  the  appellant  could  not  have 
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been  prejudiced  by  that  portion  of  the 
court's  charge  complained  of  in  the  second 
and  third  assignments  of  error  which  re- 
lates to  such  matter. 

3.  When  all  of  the  paragraph  of  the  court's 
charge  from  which  the  parts  complained  of 
In  the  foartb  and  fifth  assignments  of  error 
Is  read,  It  is  too  clear  for  argument  that  It 
Is  not  open  to  the  objections  urged  by  them. 

4.  Assignments  of  error  Nos.  6,  7,  8,  and  9 
are  grouped  In  appellant's  brief;  and,  while 
each  Is  asserted  as  a  separate  proposition, 
another  is  asserted  as  common  to  all  of 
them.  As  these  several  assignments  relate, 
respectively,  to  several  separate  and  distinct 
rulings  of  the  court,  they  are  not  susceptible 
of  being  grouped  and  treated  in  this  man- 
ner. Therefore  the  proposition  advanced  as 
common  to  all  will  not  be  considered.  Num- 
ber 6  of  these  assignments,  which  complains 
of  the  second  paragraph  of  the  charge.  Is 
not  In  ItseK  a  proposition,  points  out  no  er- 
ror, and  will  not  therefore  be  considered. 
Number  7  Is  that  "the  court  erred  In  refus- 
ing to  give  special  charge  No.  1,  asked  by 
defendant,  upon  the  question  of  W.  R. 
Fntch's  being  the  company's  special  agent, 
and  would  have  the  right  to  buy  the  goods 
outright,  because  defendant  pleaded  specially 
this  issue,  and  It  was  strongly  supported  by 
the  whole  testimony,  and  should  have  been 
submitted  to  the  Jury."  The  special  charge 
referred  to  submits  no  Issue  as  to  Futch's 
being  appellant's  special  agent,  but  says  out- 
right that  he  was  not,  and  then  seeks  to 
have  the  Jury  instructed  be  did  not  have 
the  consent  or  permission  of  the  company's 
general  manager  to  make  the  purchase,  and 
to  find  a  verdict  In  defendant's  favor.  It  is 
thus  seen  that  the  special  charge  requested 
did  not  seek  to  have  any  issue  as  to  Futch's 
being  appellant's  special  agent  presented; 
but,  omitting  the  question  of  the  scope  of 
his  apparent  authority  to  boy  the  goods, 
sought  to  have  the  Jury  told  that  Futch  was 
the  special  agent  of  the  company  with  limit- 
ed authority,  which  did  not  extend  to  buying 
file  goods,  and  then  sought  to  have  the  Jury 
instructed  to  find  for  defendant  If  Futch  did 
not  have  the  consent  or  permission  to  buy. 
So  It  would  seem  that,  If  this  assignment  of 
error  should  be  taken  as  a  proposition.  It  is 
not  supported  by  the  record;  and,  besides, 
that  the  special  charge  omits  an  essential 
issue,  which,  if  found  in  the  affirmative, 
would  entitle  appellee  to  recover,  1.  e.,  wheth- 
er, if  appellee  did  not  know  the  limitation  on 
Futch's  authority,  it  was  within  the  appar- 
ent scope  of  his  agency  to  make  the  pur- 
chase. The  Issues  as  to  Futch's  authority, 
or  apparent  authority,  to  buy,  were  clearly 
and  fully  presented  in  the  court's  main 
charge^  Number  8  Is  that  "the  court  erred 
in  refusing  to  give  defendant's  special  charge 
No.  3,  which  was  on  the  law  of  agency,  both 
genera)  and  special,  and  of  the  liability  of 
principals  for  acta  of  agents,  because  tho 
pleadlngB  of   both  plaintiff  and  defendant 


and  all  the  testimony  presents  this  question, 
and  is  a  vital  point  in  the  case,  and  was 
not  presented  In  the  main  charge  of  the 
court"  This  can  hardly  be  deemed  a  "prop- 
osition" within  the  meaning  of  the  rules  of 
this  court  What  "question"  Is  referred  to 
by  the  expression  "this  question,"  used  in 
the  assignment?  What  was  "a  vital  point 
in  the  case  and  was  not  presented  In  the 
main  charge"?  These  "questions"  are  "ques- 
tions" that  the  assignment  does  not  Indicate, 
but  leaves  us  to  "question"  what  are  the 
"questions"  sought  to  be  presented  by  the 
assignment.  The  special  charge  referred  to 
In  the  assignment,  after  making  a  lengthy 
statement  of  abstract  principles  on  the  sub- 
ject of  agency— general  and  special — ^then 
states  that  Futch  was  the  company's  special 
agent  and  had  no  authority  to  buy  the  goods, 
and  then  submits  the  question  whether  the 
company  ratified  the  purchase.  No  one  could 
guess  from  reading  the  assignment  that  this 
Is  the  "question"  referred  to  In  It;  but  from 
reading  the  special  charge  It  appears  to  be 
the  only  "question"  it  sought  to  have  pre- 
sented to  the  Jury.  It  was  upon  the  weight  of 
the  evidence,  in  that  it  assumed  that  it  was 
not  within  the  scope  of  Futch's  apparent  au- 
thority to  buy  the  goods,  and  made  the  ques- 
tion of  the  company's  ratification  the  only 
issue  in  the  case.  Besides,  this  issue  of 
ratification  was  presented  by  the  malp 
charge.  Number  0  of  these  assignments  ir 
not  in  itself  a  proposition,  and  cannot,  un 
der  the  rules  of  this  court,  be  considered. 
If  we  could  call  to  aid  the  special  charge  re- 
ferred to  In  this  assignment,  quite  a  number 
of  propositions  might  be  evolved,  but  we 
would  be  unable  to  determine  which  one  ap- 
pellant Intended  to  present  for  our  deter- 
mination, and  we  cannot  be  expected  to  con- 
sider them  al)  in  order  to  Include  the  one 
contemplated  by  appellant 

5  There  was  no  error  In  the  court's  giv- 
ing special  charge  No.  1,  requested  by  appel- 
lee, as  is  complained  of  in  the  tenth  and 
eleventh  assignments  of  error.  The  prin- 
ciple is  well  established  that  if  a  person 
assuming  to  act  as  agent  for  a  corporation, 
but  without  legal  authority,  or  an  agent  in 
excess  of  his  proper  authority,  make  a  con- 
tract and  the  corporation  knowingly  receive 
and  retain  a  benefit  of  It,  this  will  be  a  rati- 
fication of  the  contract,  and  render  the  cor- 
poration liable  as  a  party  to  it  Melledge 
V.  Boston  Iron  Co.,  5  Cush.  (Mass.)  158,  51 
Am.  Dec.  50;  Eickland  v.  Menasha,  etc.,  Co., 
68  Wis.  34,  31  N.  W.  471,  60  Am.  Rep.  831; 
Purdy's  Beach  on  Private  Corporations,  i  779. 
True,  this  rule  does  not  apply  In  case  of  a 
sale,  unless  the  corporation  itself,  if  the  ap- 
parent vendor,  receive  the  purchase  money, 
or,  if  the  apparent  purchaser,  the  property. 
Franco-Texan  Land  Co.  v.  McCormick,  85 
Tex.  423,  23  &  W.  128,  84  Am.  St  Rep.  815. 
In  this  case  the  evidence  goes  to  show  that 
the  goods  were  received  by  appellant,  placed 
In   its   commissary   there,    mixed   with  its 
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otba  goods,  exposed  to  sale,  and  some  of 
tbem  actually  sold.  And  we  think,  under 
the  evidence,  the  special  charge,  as  modified 
by  the  court,  properly  submitted  the  Issue 
of  ratification  by  acquiescence. 

5.  The  court  did  not  err  In  giving  special 
charge  No.  2,  as  Is  complained  of  by  the 
twelfth  assignment  of  error.  The  undisputed 
evidence  shows  that,  when  the  purchase  was 
made,  Futch  was  the  agent  of  the  defendant 
in  charge  of  its  commissary  store  and  to  pur- 
chase goods  therefor.  If,  in  view  of  these 
facts,  there  was  a  limitation  on  his  authori- 
ty, by  private  Instructions  of  the  general 
manager  of  the  company,  to  buy  goods  for  the 
store,  such  limitation  would  not  affect  the 
sale  in  question,  unless  the  appellee  had  no- 
tice of  it  at  the  time  he  sold  the  goods  to 
Futch  for  the  company. 

6.  After  the  statement  in  appellant's  brief 
that  they  will  be  presented  together,  the  thir- 
teenth, fourteenth,  fifteenth,  sixteenth,  and 
seventeenth  assignments  of  error  are  copied 
one  after  the  other ;  and,  after  the  first  so- 
called  proposition,  which  is,  "Bach  and  all  of 
them  are  here  now  submitted  as  a  separate 
proposition,"  two  other  propositions  are  ad- 
vanced under  each  of  them,  and  the  same 
statement  Is  subjoined  to  ail  the  propositions. 
This  manner  of  presenting  assignments,  such 
as  these,  which  relate  to  as  many  separate 
and  distinct  rulings  of  the  court  as  there  are 
assignments,  and  Involve  the  consideration 
of  as  many  questions,  cannot  be  considered 
as  a  compliance  with  the  rules  of  this  court 
in  briefing  cases;  for  "all  of  them"  cannot 
be  considered  "as  a  separate  proposition," 
and  each  of  them  is  not  a  separate  proposi- 
tion, nor  are  the  two  other  propositions  ap- 
plicable to  each  of  them.  Neither  is  the 
statement  subjoined  i>ertinent  to  each  of 
tbem.  Therefore  they  will  not  be  considered. 
I.  &  O.  N.  B.  Co.  V.  True,  23  Tex.  Civ.  App. 
628,  67  S.  W.  977;  Peck  v.  Peck  (Tex.  Civ. 
App.)  83  S.  W.  258 ;  Evans  v.  Jackson  (Tex. 
Civ.  App.)  92  S.  W.  47.  For  the  same  rea- 
sons, the  eighteenth  and  nineteenth  assign- 
ments will  not  be  considered. 

7.  Special  charge  No.  6,  the  failure  of 
which  to  give  Is  the  subject  of  the  twentieth 
assignment,  was  properly  refused.  The  suit 
was  for  the  value  of  goods  sold  by  appellee  to 
apx>ellant.  There  was  no  allegation  of  an 
Implied  contract  of  sale,  nor  can  such  an  al- 
legation be  inferred  from  the  account  of  the 
goods  sold  being  attached  to  plaintiff's  peti- 
tion. The  fact  that  the  contract  was  in  writ- 
ing did  not  show  a  variance  in  the  allega- 
tions and  proof.  Such  writing  was  simply 
evidence  of  the  contract  of  sale  and  of  the 
value  of  the  property  sold,  as  agreed  upon  by 
the  parties.  Ballew  v.  Casey,  60  Tex.  573; 
Thompson-Houston  Blec.  Co.  T.  Berg  ^ex. 
Civ.  App.)  30  S.  W.  455. 

&  The  intention  of  Futch  to  defraud  the 
appellant  in  buying  and  disposing  of  the 
goods  (If  he  had  such  intention),  unless  It 
was  known  or  participated  In  by  Uie  appellee^ 


would  not  avoid  the  sale  if  the  latter  acted 
in  good  faith.  Therefore  the  court  did  not 
err  in  refusing  to  give  special  charge  No.  4, 
as  is  complained  of  in  the  twenty-first  assign- 
ment of  error. 

9.  Neither  the  twenty-second  assignment  of 
error,  the  proposition  under  it,  nor  the  spe- 
cial charge  to  which  they  relate  suggests  the 
absence  of  any  essential  element  of  a  sale. 
To  have  given  the  requested  Instruction 
would  have  been  simply  to  have  informed 
the  Jury  of  an  abstract  principle  of  law  with- 
out the  Jury's  knowing  what  bearing  or  ap- 
plication. If  any.  It  had  on  the  case  or  to  the 
Issues  of  fact  involved.  We  can  therefore 
not  perceive  any  error  in  refusing  it. 

10.  We  know  of  no  principle  of  law  which 
requires  a  vendor  who  has  made  a  fair  con- 
tract of  sale  of  bis  property  to  another 
through  the  latter's  agent  to  rescind  the  con- 
tract before  it  has  been  fully  performed,  up- 
on the  ground  that  he  afterwards  discovered 
a  fraudulent  intent,  in  which  he  did  not  par- 
ticipate, on  the  part  of  the  agent  towards  bis 
principal,  nor  has  appellant  referred  us  to 
any.  We  therefore  overrule  the  twenty-third 
assignment  of  error. 

The  twenty-fourth  assignment  of  error.  In 
BO  far  as  it  complains  that  the  verdict  is  not 
supported  by  the  evidence,  has  been  disposed 
of  by  our  conclusions  of  fact  While  we  are 
not  required  to  consider  the  other  two  propo- 
sitions involved  in  the  assignment,  we  can 
perceive  no  merit  in  either. 

There  Is  no  error  in  the  judgment;  and  It 
is  affirmed. 


WBSTBBN  UNION  THLEaBAPH  CO.  T. 
O'FIEL.* 

(Court  of  Civil  Appeals  of  Texas.    June  IS, 
1907.    BehearlDg  Denied  Oct.  10,  1907.) 

1.  Telxgbaphs  —  Failubk  to  Deuveb  Mes- 
sage—Actions— Evidence. 

In  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  message,  evidence  that 
the  sender  advised  the  agent  that  the  sendee 
was  at  work  in  a  hardware  store  at  the  place 
addressed  is  admissible,  as  showing  the  where- 
abouts of  the  sendee  in  aid  of  the  delivery  of 
the  message. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  45,  Telegraphs  and  Telephones,  |  62.] 

2,  Appeai.  —  Hashxess    Ebbob  —  Ebbonxous 
Admission  op  Evidence. 

Where,  in  an  action  against  a  telegraph 
company  for  failure  to  deliver  a  message  an- 
nouncing the  death  of  the  sendee's  father,  there 
was  evidence  that,  had  the  message  been  de- 
livered at  any  time  during  the  day  it  was  re- 
ceived at  the  sendee's  place  of  residence,  he 
could  have  attended  the  funeral,  the  error  in 
admitting  evidence  that  the  sendee  could  have 
procured  a  postponement  of  the  funeral  to  be 
able  to  attend  was  harmless. 

8.  Evidence — Knowledge  or  Witness. 

The  testimony  of  a  witness  as  to  the  sched- 
ule of  trains,  predicated  on  knowledge  derived 
from  the  officiM  time  card  famished  the  public 
by  the  railroad  for  guidance  with  respect  te 
the   schedule   of   its    trains,    ia   admissible,   as 

*Wrlt  ot  error  denied  b7  Supreme  Court  Nov.  6, 1907. 
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•Sainat  the  objection  that  he  had  no  primary 
knowledge  of  the  mibject. 

lEd.  Note.— For  cases  in  Twint,  see  Cent.  Dig. 
Tol.  20;  Bvidence,  M  2196-^5.] 
4.    BAICB  —  DOCnUENTABT  Btidsncs  —  PUB- 

UKiNABT  Paoor. 

The  time  card  of  a  railroad,  furnished  by 
it  to  the  public  for  guidance  with  respect  to  the 
schedule  of  its  trains,  is  admissible  as  against 
the  objection  that  it  was  not  shown  to  hare 
been  made  by  authority  of  the  railroad. 

Appeal  from  District  Court,  Jefferson  Coun- 
ty;   W.  H.  Pope,  Judge. 

Action  by  Charles  P.  O'Fiel  against  th« 
Western  Union  Telegraph  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Chester  &  Da  Ponte,  for  appellant:  John 
J.  O'Fiel,  for  appellee. 

Gllili,  O.  J.  Chas.  P.  O'Fiel  brought  this 
salt  to  recover  damages  of  the  Western  Uu. 
t<m  Telegraph  Company  for  failure  to  make 
timely  delivery  of  a  telegram  notifying  him 
of  the  death  of  his  father.  The  defendant 
pleaded  general  denial  and  contributory  neg- 
Ucence.  A  trial  without  a  Jury  resulted  in  a 
Jndigment  for  plaintiff  for  $400,  and  the  com- 
pany has  appealed. 

On  October  19,  1904,  John  J.  O'Fiel,  the 
brother  of  plaintiff  sent  from  Beaumont, 
Tex.,  to  plaintiff  at  Oklahoma  City,  OkL  T., 
the  fbllowlng  message  over  defendant's  wires, 
prepaying  the  charges  therefor :  "October  19, 
1904.  Chas.  P.  O'Fiel,  Oklahoma  City,  O.  T. 
Father  died  at  Pittsburg  this  eve.  John  J. 
O'Fiel."  At  the  Ume  it  was  tendered  to  the 
Beaumont  agent,  the  latter  asked  for  a  mora 
minute  address,  and  was  advised  by  the  sen- 
der that  he  knew  no  better  address  than  that 
ha  gave  In  the  message,  except  that  his  broth- 
er was  employed  in  some  hardware  store  in 
the  city.  The  agent  thereupon  promptly  sent 
the  message  as  written,  and  It  was  received 
at  Oklahoma  City  at  1 :30  a.  m.  October  20th, 
but  was  not  delivered  until  five  days  later, 
when  the  addressee  called  for  It  at  the  Okla- 
homa office  of  defendant  in  response  to  a 
notice  received  through  the  post  office.  The 
city  had  a  population  of  30,000.  The  ad- 
dressee was  at  work  for  a  hardware  com- 
pany In  three  blocks  of  defendant's  office, 
and  slept  nightly  at  a  hotel  in  one  block  of 
the  office.  Hte  name  was  on  the  register  of 
the  hotel.  No  inquiry  was  made  at  either 
of  these  places,  though  each  had  a  telephone. 
Upon  receipt  of  this  message  In  Oklahoma 
City,  the  company's  agent  examined  the  tele- 
phone directory,  the  city  directory,  and  the 
book  of  addresses  k^t  In  the  office,  but 
found  the  name  In  none  of  these.  He  called 
np  the  post  office  by  telephone,  but  could  get 
no  Information  as  to  plaintifCs  address.  In- 
quiry was  made  at  several  hotels,  and  the 
message  was  finally  left  with  the  express 
agent  to  be  delivered  to  a  man  named  Chas. 
"Offleld,"  one  of  its  employ^,  but  who  was 
not  the  addressee.  The  company  also  placed 
In  the  post  office  a  card  advising  plaintiff 


that  a  message  had  been  received  for  him. 
No  Inquiry  was  made  at  any  hardware  store. 
Had  the  plaintiff  received  the  message  dur- 
ing the  day  of  the  20th,  he  could  and  would 
have  gone  to  Pittsburg  In  time  to  attend  his 
father's  funeral.  By  reason  of  the  failure 
to  make  timely  delivery  of  the  message,  be 
was  deprived  of  this  privilege.  When  the 
company  employes  failed  to  find  plaintiff  on 
the  morning  of  the  20th,  they  promptly  sent 
to  Beaumont,  addressed  to  the  sender,  a 
"service  message,"  asking  a  better  address, 
but  the  sender,  having  received  assurance 
from  the  Beaumont  agent  that  the  message 
had  been  delivered,  had  left  the  city.  It 
seems  the  Beaumont  agent  did  not  advise 
the  Oklahoma  agent  that  plaintiff  was  em- 
ployed In  a  hardware  store,  and  there  was 
no  response  to  the  service  message. 

Appellant  objected  to  the  admission  of  evi- 
dence that  the  sender  had  advised  the  Beau- 
mont agent  that  the  plaintiff  was  at  work  in 
a  hardware  store  at  the  place  addressed ;  the 
ground  of  objection  being  that  It  served  to 
vary  the  message  which  was  a  written  in- 
strument The  point  is  presented  here  as  er< 
ror.  We  are  of  opinion  It  is  without  merit 
The  admission  of  the  evidence  was  Justified 
by  the  principle  announced  In  those  cases, 
holding  that  oral  notice  to  the  sending  agent 
of  the  relationship  of  the  parties  concerned 
or  the  im^mrtance  of  the  message  serves  to 
charge  the  company  with  the  knowledge  thus 
conveyed.  We  can  see  no  reason  why  it  is 
not  admissible  as  any  Information  furnished 
from  any  other  source  would  be  admissible 
as  to  the  whereabouts  of  plaintiff  in  aid  of 
the  accomplishment  of  the  undertaking  to 
find  him.  W.  U.  Tel.  Co.  v.  May,  8  Tex.  Civ. 
App.  176,  27  8.  W.  760. 

Appellant  also  complains  because  the  court 
admitted  the  testimony  of  plaintiff  to  the 
effect  that  if  necessary,  he  would  have  pro- 
cared  by  wire  the  ix>stponement  of  the  burial 
In  order  to  be  able  to  attend.  The  trial  was 
before  the  court,  and  the  evidence  was  ample 
to  show  tliat  had  the  message  been  receiv- 
ed at  any  time  on  the  20th,  he  could  easily 
have  reached  Pittsburg  In  time.  Hence  the 
matter  complained  of,  If  error,  was  harmless. 

Error  is  predicated  upon  the  admission  of 
testimony  of  the  plaintiff  as  to  the  schedule 
of  trains  from  Oklahoma  City  to  Pittsburg; 
the  objection  being  that  he  had  no  primary 
knowledge  of  the  subject  The  time  card  of 
the  Missouri,  Kansas  &  Texas  Railroad  was 
adduced  over  the  objection  that  It  was  not 
shown  to  have  been  compiled  by  authority  of 
the  railway  company.  It  was  shown  with- 
out dispute  that  it  was  furnished  to  the 
public  by  the  railway  company  for  guidance 
with  respect  to  the  schedule  of  Its  trains, 
and  that  it  covered  the  date  in  question.  No 
opposing  evidence  on  the  point  was  offered. 
The  plalntifTs  testimony  on  this  phase  of  the 
case  was  predicated  upon  knowledge  derived 
from  the  official  time  card,  and  the  card  it- 
self was  t>efore  the  court    These  facts  ef- 
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fectlvely  dispose  of  both  objectlonn.  The  of- 
ficial character  of  the  time  card  was  suffi- 
ciently made  to  appear  by  proof  that  it  was 
such  as  were  famished  to  the  general  pub- 
lic by  the  railway  company. 

The  points  made  that  the  verdict  is  unsup- 
ported by  the  evidence  and  Is  excessive  are 
both  without  merit 

The  Judgment  is  affirmed. 

Affirmed. 


TEXAS  &  N.  O.  R.  CO.  T.  SCARBOROUGH 
et  ai. 

(Court   of  Clvii  Appeals  of  Texas.    June  19, 
1907.    Rehearing  Denied  Oct.  9,  1907.) 

1.  NEaLIOBNCB— CONTBIBUTOBT  NEOUQEHCE. 

One  who  imperils  bis  life  to  rescue  another 
from  imminent  danger  is  not  chargeable  as  a 
matter  of  law  with  contributory  negligence,  and, 
if  the  life  of  the  person  rescued  was  endangered 
by  a  third  person  s  negligence,  the  rescuer  may 
recover  for  the  injuries  sustained,  unless  Iiis  act 
was  rash. 

[Ed.  Note.— For  cases  In  point,  see  Cent,  Dig 
vol.  37,  Negligence,  H  10^  341] 

2.  Same— QxTESTioN  roB  Just. 

Whether  one  who  imperils  his  life  to  rescue 
one  endangered  by  another's  negligence  was  reck- 
less, and  thereby  precluded  from  recovering  for 
injuries  received,  is  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  {  341.] 

8.  AppeaI/— Verdict— CoNci,T7sivBNES8. 

The  credibility  of  witnesses  is  for  the  Jury, 
and  not  for  the  court  on  appeal. 

[Ed.  Note.— £''or  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  if  3901-3006.] 

4.  Railroads  —  Injubt    to    Pebsor     Neab 
Tback— Neouoencb. 

Whether  the  operators  of  an  engine  and 
cars  discovered  the  peril  of  a  person  near  the 
track  in  time  to  tiave  avoided  injury  to  him  by 
the  exercise  of  proper  care,  authorizing  a  recov- 
ery, notwithstanding  the  latter's  negligence,  held, 
under  the  facts,  tor  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig 
vol.  41,  Railroads,  {  1375.] 

6.  NEOLIOENCE— CONTBIBtTTOBT  NEaLIOENCE. 

The  contributory  negli^nce  of  a  person  in- 
jured will  not  preclude  a  recovery,  if  the  injury 
mit;lit  have  been  prevented  by  the  exercise  of 
due  care  on  the  part  of  defendant  after  discov- 
ering the  peril. 

[Kd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  {  115.] 

e.  Appeai^-Verdict— Conclusiveness. 

A  verdict,  if  supported  by  any  evidence,  la 
binding  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f§  392S-3934.] 

7.  RAILBOADB   —   INJUBT    TO     Pbbson     Neab 
Thack— Neoligence. 

Where  one  who  is  guilty  of  negligence  In 
being  too  near  a  railroad  track  is  not  discovered 
by  the  engineer  or  fireman  in  time  to  prevent 
striking  him  by  a  train  running  from  station  to 
station,  there  Is  no  actionable  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  S|  1324,  1325.] 

8.  Masteb    and    Sebvant  —  Neolioenoe    of 
Servant  Imputable  to  Masteb. 

Where  one  too  near  a  railroad  track  where 
•witching  is  carried  on  is  discovered  by  a  switch- 
man, the  latter's  negligence  in  failing  t«  exercise 


care  in  preventing  cars  from  striking  him  Is  the 
negligence  of  his  employer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  U  ^226,  1227.] 

0.  Railroads— iNJUBT  to  Pebson  on  Tback 
—Evidence— Question  fob  Jubt. 

Whether  a  switchman  employed  with  an  en- 
gineer in  switching  cars  discovered  the  peril  of 
another  near  the  track  in  time  to  have  signaled 
the  engineer  to  stop  the  cars  before  reaching 
him,  held,  under  the  facts,  for  the  jury,  notwith- 
standing the  presumption  of  fact  that  such  per- 
son would  leave  the  track  before  being  run  down. 

10.  RAILBOADB— InjUBT     to     PEBSON     NeAB 

Tback— Evidence— iNSTBUCTiONS. 

Where,  in  an  action  for  the  death  of  one 
struck  bj  a  train  while  rescuing  a  third  person 
from  bemg  killed  by  the  same  train,  there  was 
evidence  that  a  switclunan  saw  the  peril  of  the 
third  person  in  time  to  tiave  signaled  the  engi- 
neer to  stop  the  train  l>efore  reaching  him,  and 
that  the  brakeman  saw  decedent's  efforts  to 
rescue  tlie  third  peisoD,  an  instruction  that  if 
the  brakeman  realized  that  the  third  person  was 
exposed  to  danger,  and  he  could  by  ordinary 
care  have  caused  the  train  to  be  stopped  t>efore 
reaching  him.  snd  if  decedent  realized  the  dan- 
ger of  tne  third  person  and  attempted  to  rescue 
him,  and  in  so  doing  was  killed,  and  his  act 
was  not  reckless,  a  verdict  should  be  rendered 
for  plaintiff,  properly  submitted  the  issues. 

11.  Appeal  —  Pbejudicial  Ebbob  —  Instbuo- 

TIONS. 

It  is  reversible  error  to  give  a  charge  which 
submits  a  material  issue  not  raised  by  the  evi- 
dence. 

[EM.  Note.— For  cases  in  noint,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  (  4220.] 

12.  TBIAL  —  iNSTBUOnONS  —  COWIOBinTT       TO 

Pleadihos. 

Where,  in  an  action  against  a  railroad  com- 
pany, for  the  death  of  one  struck  by  a  train 
while  rescuing  a  tliird  person  from  being  killed 
by  the  same  train,  the  petition  alleged  that  the 
third  person  was  standing  on  the  track,  and  the 
evidence  showed  that  the  third  person  was  be- 
tween the  track  and  a  platform,  a  charge  em- 
bodying the  principles  governing  a  right  to  a  re- 
covery, and  referring  to  the  third  person  as 
standing  between  ttie  track  and  the  platform, 
was  not  erroneous  as  not  conforming  to  the 
petition. 

13.  Same— Issues— Evidence— SuFFiciENOT. 

The  substance  of  an  issue  need  only  be 
proved  to  authorize  its  being  presented  to  the 
jury  by  a  charge. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  i  597.] 

14.  RaiLBOADS  —  INJTJBT    TO    PeBSON    NeAB 

Tback— NEOLIOENCE— Question  for  Jubt. 
Where  a  switchman  engaged  in  switching 
cars  discovered  the  peril  of  a  person  on  the 
track,  the  question  whether  he  could  by  the  exer- 
cise of  ordinary  care  have  caused  the  cars  to  be 
stopped  before  reaching  such  person  was  for  the 
Jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  {  1375.] 

16.  Appeal— Habicless  Erbob— iNSTBucTiona. 
Where,  in  an  action  against  a  railroad  com- 
pany for  the  death  of  one  struck  by  a  train 
while  rescuing  a  third  person  from  being  struck 
by  the  same  train,  there  was  evidence  that  an 
employ^  of  the  company  discovered  the  peril 
of  the  third  person  in  time  to  have  stopped  the 
train  l>efore  reaching  him,  an  instruction  that 
If  the  switchman  discovered  the  third  person's 
peril  in  time,  and  "could"  and  "should"  in  the 
exercise  of  ordinary  care  have  caused  the  train 
to  be  stopped  before  reaching  the  third  person, 
a  recovery  was  authorized,  etc.,  was  not  preju- 
dicial to  the  company  because  it  submitted  the 
question  of  what  the  brakeman  "could"  and 
"should"  have  done. 
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16.  NeouobnckM^bdinast  Cabb. 

The  criterion  for  determining  negligence  is 
what  a  man  of  ordinary  prudence  would  do  un- 
der similar  circumstances,  and  the  jury  in  using 
the  standard  must  determine  what  a  man  of  oi> 
dinary  prudence  would  have  done  under  the 
circumstances  before  it  can  decide  whether  the 
act  of  another  is  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼oil.  37,  Negligence,  §J  1,  4.] 

17.  Baiijboads  —  Injpbibs    to    Pebsor    on 
Tback— Negligence— Proximate  Cause. 

Where,  in  an  action  for  the  death  of  one 
•track  by  a  train  while  rescuing  a  third  person 
from  being  struck  by  the  same  train,  there  was 
evidmce  that  a  switchman  saw  the  peril  of 
the  third  person  in  time  to  have  stopped  the 
train  before  reaching  him,  and  that  he  saw  the 
efforts  of  decedent  to  rescue  ttie  third  person,  the 
negligence  of  the  switchman  in  failing  to  give 
the  signal  to  stop  the  train  was  the  proximate 
cause  of  decedent's  death. 

18.  Appeal  —  Habilless     Ebbob  —  Irbtbuo- 
noNs. 

It  is  not  prejudicial  to  submit  to  the  jury 
an  issue  of  fact  proved  by  undisputed  evidence. 

19.  Tbtal— Issues — Insteuctionb. 

Where,  in  an  action  against  a  railroad  com- 
pany for  the  death  of  one  struck  by  a  train 
while  rescuing  a  third  person  from  being  killed 
by  the  same  train,  the  issue  was  whether  the 
third  person  was  in  danger  from  the  approach- 
ing train,  the  conrt  properly  submitted  nie  issue. 

20.  Sake— Requests— Necessity. 

Where  a  charge  submits  the  defensive  mat- 
ters pleaded  by  defendant,  and  directs  the  jury, 
if  any  of  tbem  are  proved,  to  find  in  its  favor, 
special  charges  should  be  requested  to  supply  any 
omissions  therein. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼oL  46,  Trial,  Si  627,  628.J 

21.  Appeal  —  Review  —  Pbesumptions  — 
Impbopeb  Abgument  of  Counsel. 

Where  counsel  withdrew  his  remarks  when 
objected  to,  and  the  jury  were  instructed  by  the 
court  to  disregard  them,  the  court  on  appeal 
will  presume,  in  the  absence  of  a  showing  to 
the  contrary,  that  the  jury  obeyed  the  instruc- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  3,  Appeal  and  Error,  {  3757.] 

22.  Death— AoTions  >OB  CAUSino   Death— 
Daicaqes. 

In  an  action  by  a  widowed  mother,  64 
years  old,  for  the  death  of  her  married  son, 
earning  betxveen  $85  and  $100  a  month,  and 
snpportini^  his  mother,  a  verdict  for  $3,7aO  is 
not  excessive. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
▼ol.  15,  Death,  IS  125-130.] 

23.  Same— Afpobtioruent  of  Damages. 

In  an  action  for  negligent  death,  by  the 
mother,  wife,  and  child  of  decedent,  the  jury 
most  apportion  the  damages,  and  defendant  can- 
not complain  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  15,  Death,  S  149.] 

24.  Appeal— Denial  op  New  Tbial— Review. 

In  the  absence  of  an  abuse  of  the  trial 
court's  discretion  in  denying  a  motion  for  a 
new  trial,  on  the  ground  of  newly  discovered  evi- 
dence, its  decision  will  not  be  disturbed  on  ap- 
peal. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
▼ol.  8,  Appeal  and  Error,  |  8876.] 

Appeal  from  District  Court,  Jefferson  Coun- 
ty; Ij.  B.  Hightower,  Judge. 

Action  by  R.  A.  Scarborough  and  others 
against  the  Texas  &  New  Orleans  Railroad 
Company.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.    Affirmed. 


Baker,  Botts,  Parker  ft  Garwood  and  Ches- 
ter &  Da  Ponte,  for  appellant  Smith,  Craw- 
ford &  Sonfleld  and  Lo^ejoy  &  Parker,  for 
appellees. 

NEILL,  J.  O^ite  is  a  suit  by  the  mother, 
wife,  and  child  of  Al.  W.  Scarborough  against 
the  railroad  company  to  recover  damages  for 
his  death  alleged  to  have  been  caused  by  de- 
fendant's negligence.  The  trial  of  the  case 
resulted  in  a  judgment  In  favor  of  plaintiffs 
for  $15,000,  apportioned  among  tbem  as  fol- 
lows: $7,500  to  the  wife,  $3,750  to  the  child, 
and  $3,750  to  his  mother. 

The  ground  of  negligence  alleged  and  relied 
upon  by  plaintiffs  to  sustain  the  Judgment, 
and  the  defensive  matters  pleaded  by  de- 
fendant, will  be  stated  In  considering  the  as- 
signments of  error,  the  first  of  which  com- 
plains that  the  court  erred  in  overruling  de- 
fendant's motion  for  a  new  trial  on  the 
ground  that  "the  evidence  wholly  falls  to 
show  any  negligence  on  the  part  of  the  de- 
fendant towards  the  stranger,  or  third  per- 
son, whom  It  Is  alleged  deceased  songbt  to 
rescue,  that  in  any  manner  contributed  to  the 
accident."  This  assignment  indicates  the 
ground  of  negligence  alleged  by  the  plaintiffs 
upon  which  the  Judgment  was  recovered.  It 
Is,  In  substance,  that  on  December  2,  1902, 
while  defendant  was  engaged  In  switching 
cars  In  Its  yards  in  Beaumont,  a  stranger  was 
standing  on  one  of  defendant's  tracks,  known 
as  the  "House  Track,"  near  the  platform  of 
its  freight  depot,  and  that  the  engineer,  fire- 
man, and  other  agents  and  servants  of  de- 
fendant, who  were  operating  a  string  of  cars 
on  said  honse  track,  saw  the  stranger  and 
realized  the  danger  of  his  being  caught  be- 
tween said  cars  and  the  platform  in  time  to 
have  stopped  the  cars  and  averted  the  dan- 
ger to  which  he  was  exposed;  that  the  de- 
ceased, who  was  one  of  defendant's  switch- 
men assisting  the  crew  in  switching  the  cars, 
seeing  and  realizing  the  stranger's  position 
of  imminent  peril  and  danger  of  being  run 
down  and  killed  by  the  backing  cars,  under- 
took to  save,  and  did  save,  his  life  by  run- 
ning forward  and  shoving  him  off  the  said 
track  or  from  between  the  same  and  said 
platform,  and  that,  while  in  the  act  of  thus 
saving  the  stranger  from  Injury  and  death, 
which  would  have  ensued  but  for  deceas- 
ed's intervention,  deceased  was,  without  neg- 
ligence on  his  part,  caught  between  one  of 
the  cars  and  the  platform  and  killed.  Be- 
fore considering  the  question  of  the  sufficien- 
cy of  the  evidence  to  support  the  Judgment, 
we  deem  it  proper  to  first  state  the  principles 
of  law  applicable  to  a  ease  of  this  character, 
and  we  will  then  determine  whether  there  is 
any  evidence  in  the  record  to  bring  the  case 
within  the  rule  which  entitles  a  recovery  in 
sncb  a  case. 

One  who  Imperils  his  own  life,  for  the  sake 
of  rescuing  another  from  imminent  danger. 
Is  not  chargeable,  as  a  matter  of  law,  with 
contributory  negligence;   and,  if  the  life  of 
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the  rescued  person  was  endangered  by  the 
defendant's  negligence,  the  rescuer  may  re- 
cover for  the  Injuries  which  he  suffered  from 
the  defefbdant  In  consequence  of  bis  Interven- 
tion, or.  If  the  injuries  result  in  bis  death, 
those  to  whom  the  law  gives  the  right  of  ac- 
tion are  entitled  to  recover.  This  rule  rests 
upon  the  law  having  such  a  high  regard  for 
human  life  it  will  not  Impute  negligence  to 
an  effort  to  preserve  it,  unless  made  under 
such  circumstances  as  to  constitute  rashness 
In  the  judgment  of  a  prudent  person.  And  it 
Is  for  the  Jury  to  eay,  under  all  the  circum- 
stances of  the  case,  whether  the  conduct  of  a 
person  Injured  In  an  attempt  to  save  another 
from  danger  Is  to  be  deemed  so  reckless  as 
to  defeat  a  right  of  recovery.  1  Shear.  & 
Redf.  Neg.  (5th  Ed.)  S  85;  Watson's  Per- 
sonal Injuries,  it  102,  105,  106.  It  is  appar- 
ent from  the  principles  enunciated  that  the 
sine  qua  non  of  recovery  In  such  a  case  la 
that  the  Imminent  peril  from  which  one  Is 
sought  to  be  rescued  was  caused  by  the  neg- 
ligence of  the  defendant.  However  com- 
mendable and  praiseworthy  may  be  the  volun- 
tary act  of  benevolence  of  one  who  Imperils 
his  life  to  save  the  life  of  his  fellow  man,  its 
costs  cannot  be  charged  to  and  collected  from 
another,  unless  his  negligence  was  the  occa- 
sion of  such  commendatory  act  But  wher- 
ever the  party  sought  to  be  rescued  from  im- 
minent danger  could  have  himself  recovered 
had  he  been  hijured  by  the  negligence  of  the 
defendant,  he  who  undertook  to  rescue  him 
from  his  peril  can  maintain  his  action  for 
any  injuries  be  may  have  Incurred  In  his  tm- 
dertaklng,  if  be  were  not  so  reckless  in  it  a» 
to  defeat  a  recovery. 

Before  considering  the  evidence  relative  to 
the  accident,  in  order  that  it  may  be  under- 
stood, we  will  describe  the  premises  where 
it  occurred.  At  the  time  of  the  occurrence 
defendant's  passenger  and  freight  depots  were 
situated  west  of  and  contiguous  to  Pearl 
street,  which  runs  north  and  south.  The 
two  depots  were  something  near  50  feet 
apart;  the  passenger  depot  being  north  of 
the  other.  On  the  east  side  of  Fearl  street 
opposite  the  freight  depot  was  situated  the 
Wells  Fargo  Express  Buildiug.  The  railroad 
yards  were  two  or  three  blocks  to  the  west 
of  the  depots.  The  defendant  had  two 
tracks  extending  east  and  west  through  the 
city,  which  crossed  Pearl  street  at  right  an- 
gles and  traversed  the  space  between  the  two 
depots.  They  were  about  20  feet  apart.  The 
one  on  the  north,  next  the  passenger  depot, 
was  the  main  track;  and  the  one  on  the 
south,  near  the  freight  depot,  was  called  the 
"House  Track,"  which  was  for  the  purpose 
of  placing  cars  at  the  freight  depot  to  be 
loaded  and  unloaded.  Crossing  Pearl  street 
from  west  to  east  this  track  curves  to 
the  south  after  passing  the  northeast  comer 
of  the  Wells  Fargo  Express  Building.  There 
extended  east  and  west,  along  the  north  side 
of  the  freight  depot,  200  feet,  a  platform  so 
near  the  house  track  as  to  render  It  exceed- 


ingly perilous  for  a  man  to  be  caught  between 
such  platform  and  the  cars  switched  along 
that  track.    At  the  northeast  corner  of  this 
platform  were  the  steps  to  it,  extending  from 
the  sidewalk  on  Pearl  street    There  was  a 
Blight  curve  In  the  bouse  track  on  Pearl 
street,  which  extended  past  the  east  end  of 
the  depot  platform  so  as  to  make  the  track 
nearer  the  platform  at  that  end  than  else- 
where.   Opposite  the  passenger  depot,  on  the 
north  side  of  the  main  track,  was  a  switch 
stand  connecting  this  line  with  a  "Crossover" 
track  which  ran  diagonally  southeast  across 
Pearl  street  connecting  with  the  house  track 
near  the  east  comer  of  the  Wells  Fargo  E<x- 
press    Building,   where   there   was   another 
switch  stand.    About  noon,  on  the  day  of  the 
accident,  the  switching  crew,  of  which  de- 
ceased was  foreman,  had  gone  on  the  bouse 
track  and  hanled  out  a  string  of  cars,  and, 
passing  over  the  tracks  described,   pasbed 
them  down  Into  the  yards  and  then  returned 
with  five  or  six  cars  over  the  same  tracks 
and  was  backing  them  onto  the  house  track, 
to  be  left  at  the  depot  when  the  accident  oc- 
curred.   In  returning  with  this  string  of  cars 
the  deceased  stepped  off  the  footboard  of  the 
engine  at  the  switch  stand  on  the  main  track 
opposite  the  baggage  room  of  the  passenger 
depot    The  testimony  shows  that  he  got  off 
for  the  purpose  of  protecting  the  switch  and 
pedestrians   passing  along   Pearl   street   be- 
tween the  passenger  and  freight  depots.    Aft- 
er he  got  off  there,  the  engine  and  cars  ran 
down  to  the  switch  by  the  express  office,  and 
Frank  Ash,  a  switchman,  got  off  the  foot- 
board of  the  engine  at  the  switch  stand  and 
threw  the  switch  so  as  to  back  the  cars  on 
the  bouse  track  along  the  side  of  the  freight 
platform.    As  to  what  then  occurred,  Frank 
Ash  testified  as  follows:     "Just  as  I  threvr 
the  switch  I  saw  a  man  standing  on  the  track 
at  the  comer  of  the  freight  depot  near  Pearl 
street  by  the  steps  looking  at  a  paper  be  bad 
in  bis  hand.    I  then  saw  Scarborough  throw 
up  his  bands  and  hallooed  at  the  man,  and 
as  the  can  came  onto  Pearl  street  about  30 
or  40  feet  from  where  the  man  was  standing, 
Scarborough  ran  across  from  the  corner  of 
the  passenger  depot  and  shoved  the  man  witb 
both  bands  off  the  track  onto  the  steps,  and 
then  tried  to  jump  on  the  platform  of  the 
freight  depot;    but  before  be  could  get  up 
about  five  feet  of  the  front  car  had  passed 
him,  and  the  center  of  the  car,  which  was  an 
extraordinarily  long  and  large  furniture  car, 
swung  in  towards  the  platform  and  caught 
him  between  it  and  the  platform  and  rolled 
him  along  until  the  car  got  on  the  straight 
track,  and  be  was  released  and  fell  to  the 
ground  under  the  car,  and  just  then  the  car 
stopped."    He  also  testified  that  when  be  last 
saw  Scarborough  before  he  shoved  the  man 
off  the  track  he  was  standing  on  the  platform 
of  the  passenger  -  depot  on  comer  of  Pearl 
street,  and  where  he  (Aab)  stood  was  about 
75  feet  from  it;    that  the  cars  were  moving 
back  at  the  rate  of  two  miles  an  booTi  that 
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the  end  of  the  car  had  passed  Scarborough 
about  5  feet  when  It  commenced  to  roll  him; 
and  that  the  cars  moved  about  10  feet  after 
Scarborougb  was  caught  Two  other  wit- 
nessea  testified  substantially  the  same  as  Ash 
tn  regard  to  seeing  a  man  standing  on  or  be- 
tween the  house  track  and  the  corner  of  the 
freight  depot  with  his  back  towards  the  ap< 
proachlng  cars  with  his  eyes  fixed  upon  a 
paper,  in  seeming  obllTion  of  the  approaching 
cars  and  of  the  danger  to  which  he  was  ex- 
posed; that  Scarborough  hallooed  at  him, 
ran  to  him,  and  pushed  him  off  from  his  place 
of  danger;  and  that  he  (Scarborougb)  was 
himself  caught  between  the  car  and  platform 
and  killed.  The  man  who  was  thus  rescued 
was  not  and  could  not  have  been  seen  by  the 
engineer  who  was  operating  the  engine,  be- 
cause the  engine  was  around  the  curve  and 
his  view  obstructed  by  the  Wells  Fargo  Build- 
ing. Ash  was  the  only  one  of  the  switching 
crew  who  saw  the  imminent  peril  of  the  man 
standing  near  the  track  who  was  in  a  posi- 
tion to  communicate  his  position  of  peril  to 
the  engineer  and  signal  him  to  stop  the  train 
In  time  to  avoid  Injuring  him. 

Does  this  evidence  tend  to  show  that  there 
■waB  a  person,  who  is  called  a  stranger  In 
the  plaintiffs'  pleadings,  standing  on  the 
track  or  so  near  it  as  to  be  In  danger  of 
being  run  over,  or  of  being  caught  between 
the  backing  cars  and  the  platform,  and  In- 
jured or  killed?  It  will  be  noUced  that  this 
person.  If  he  was  there,  is  not  mentioned 
after  he  was  pushed  away  by  the  deceased. 
In  fact,  there  is  no  evidence  that  he  was 
ever  seen  or  recognized  by  any  one  after- 
wards. He  Is  as  completely  enveloped  by 
oblivion  afterwards  as  though  he  had  never 
been  in  this  "breathing  world."  But  if  he 
was  there,  this  mystery  we  need  not  explore, 
though  his  never  having  been  seen  or  heard 
of  afterwards  Is  accounted  for  by  a  "boom" 
that  brought  many  strangers  to  the  "gush- 
ing" city  of  Beaumont,  many  of  whom  de- 
parted with  that  celerity  with  which  a  fool 
parts  with  his  money,  left  only  with  the  hope 
of  concealing  his  Identity.  This  stranger.  If 
the  testimony  of  three  eyewitnesses  be  true 
(and  their  credibility  was  for  the  jury,  not 
for  us  to  determine),  was  there  In  a  position 
of  perlL  And  we  must,  in  deference  to  the 
verdict,  say  he  was  there,  and,  being  there, 
that  his  life  was  saved  by  the  deceased's 
sacrificing  bis  own.  There  can  be  no  ques- 
tion that  this  stranger  was  guilty  of  such 
negligence  in  being  where  he  was  at  the  time 
as  would  have  precluded  his  recovery  had  be 
been  injured,  unless  his  position  of  peril  was 
discovered  in  time  by  defendant's  servants, 
operating  and  controlling  the  operation  of 
the  engine  and  cars  for  them  by  the  use  of  the 
means  at  hand  to  avoid  injuring  him.  This 
question,  then,  presents  Itself:  Did  defend- 
ant's servants  operating  the  engine  and  cars 
discover  the  stranger's  situation  of  peril  in 
time,  by  the  use  of  the  means  at  hand,  to  have 
avoided  injuring  him,  had  he  remained  there? 


For  it  seems  to  be  well  settled  that,  where 
a  person  killed  or  Injured  was  chargeable 
with  contributory  negligence,  such  negligence 
will  not  prevent  his  recovery  If  the  injury 
might  have  been  prevented  by  the  exercise  of 
due  care  on  the  part  of  the  defendant  after 
discovering  and  realizing  the  peril  of  the  per- 
son Injured.  See  cases  cited  In  Kelley  v.  O., 
O.  &  S.  F.  By.  Oo.  (Tex.  Civ.  App.)  101  S.  W. 
116d.  The  question  thus  stated  was,  pri- 
marily, one  for  the  jury  to  determine;  and, 
having  been  submitted  to  and  decided  by  It 
In  the  affirmative,  the  jury's  finding  is  obliga- 
tory on  us,  if  there  be  any  evidence  in  the 
record  to  support  it 

It  is  undisputed  that  neither  the  engineer 
nor  fireman  saw  or  could  see  the  perilous 
position  of  the  stranger,  because  the  engine 
was  around  the  curve  near  the  Wells  Fargo 
Express  Building.  This  would  end  the  case 
In  favor  of  defendant,  had  It  been  a  train 
going  from  station  to  station,  and  operated 
as  such  trains  ordinarily  are.  For  on  such  a 
train  the  engineer  directs  and  controls  Its 
movement,  and  If  one  who  is  guilty  of  neg- 
ligence in  being  on  or  too  near  the  track  Is 
not  discovered  by  him  or  his  fireman  to  be  in 
peril  in  time,  by  the  use  of  the  means  at 
band,  to  prevent  injuring  him,  there  Is  no 
actionable  negligence.  But  In  switching  cars 
in  a  populous  dty  the  engineer  is  governed 
in  the  control  and  operation  of  his  engine  by 
signals  communicated  to  him  by  the  switch- 
men, who  are,  metaphorically  speaking,  the 
eyes  of  the  engineer,  used  in  discovering  per- 
sons or  objects  on  or  near  the  tracks  over 
which  the  switching  is  being  done.  And 
whenever  a  person  is  seen  on  or  near  the 
track  in  a  position  of  peril  by  a  switchman 
who  is  In  a  position  to  signal  the  engineer  to 
stop  his  engine  in  time  to  prevent  injuring 
htm,  it  Is  as  though  the  engineer  himself  had 
discovered  the  peril  of  the  party.  In  this 
case,  the  stranger  was  discovered  on  or  near 
the  track  over  which  the  cars  were  being 
switched  by  two  of  the  switchmen,  the  de- 
ceased and  S^ank  Ash.  The  former  was  not 
In  a  position  to  communicate  a  signal  of  such 
discovery  to  the  engineer.  The  latter  was, 
and  by  signaling  the  engineer  the  cars  could 
have  been  stopped  Id  time  to  have  prevented 
his  Injury,  for  the  evidence  shows  that  they 
were  moving  very  slowly,  at  the  rate  only  of 
about  two  miles  an  hour.  But  Ash  gave  no 
signal,  but  let  the  cars  run  on,  catch,  and  kill 
his  fellow  switchman,  who  had  saved  the 
stranger's  life  at  the  sacrifice  of  his  own. 

But  did  Frank  Ash  discover  that  the  stran- 
ger was  in  a  position  of  peril?  Here  we 
realize,  from  a  recent  decision  of  the  Su- 
preme Court  (San  Antonio  &  A.  P.  Ry.  Co.  v. 
McMillan,  102  S.  W.  103,  18  Tex.  Ct  Rep. 
431),  that  we  are  trenching  on  dangerous 
groimd,  but  it  Is  our  ground,  it  being  upon 
a  question  of  fact,  which  we  alone  have  au- 
thority under  the  Constitution  to  decide  on 
appeal,  and  we  are  going  to  occupy  It  It 
may  be  convenient  for  the  Supreme  Court  to 
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hold  that  there  Is  no  evidence  upon  the  ques- 
tion, and  In  that  manner  convert  a  question 
of  fact  into  one  of  law,  and  thereby  assert 
and  enforce  its  supremacy.  That  is  the  affair 
of  that  court,  not  ours.  There  can  be  no 
question  that  the  position  of  the  stranger  in 
which  he  was  seen  by  Ash  was  one  of  peril. 
This  is  demonstrated  by  the  mangled  body 
of  the  deceased  who  rescued  him  from  the 
danger.  Ash  had  been  working  in  defend- 
ant's yards  as  a  switchman  for  months,  bad 
seen  and  was  familiar  with  the  tracks,  and 
knew  of  the  close  proximity  of  the  house 
track  to  the  freight  platform,  and  that  if  the 
stranger  remained  where  be  saw  him  be 
would  Inevitably  be  killed.  He  knew  frewn 
the  position  of  the  stranger  that  be  did  not 
see,  and  was  unconscious  of,  the  approaching 
cars.  He  saw  the  deceased  throw  up  his 
hands  in  alarm  at  the  peril  of  the  stranger. 
He  heard  the  deceased's  halloo  of  warning, 
and  saw  it  was  unheeded  by  the  stranger, 
who  remained  in  the  same  perilous  situation. 
He  then  saw  the  deceased  rush  towards  him 
and  push  lilm  away.  When  next  he  saw 
him  be  was  a  dying  man,  having  given  his 
life  In  the  service  of  his  master  to  save  the 
life  of  bis  fellow  man.  If  this  be  not  evi- 
dence tending  to  show  that  Frank  Ash  knew 
the  stranger  was  In  a  position  of  peril,  we 
must  confess  we  know  nothing  al)out  the  pro- 
bative tendency  of  testimony.  But  It  Is  urg- 
ed by  defendant  that  the  presumption  was 
that  the  stranger  would  get  out  of  the  way 
before  the  cars  could  catch  blm,  and  that 
Ash  could  rely  on  this  presumption.  This 
presumption  is  not  of  law  for  the  court,  but 
of  fact  for  the  Jury.  The  mere  mention  of 
such  presumption  by  the  trial  court  In  its 
charge  would  be  error,  because  upon  the 
weight  of  the  evidence.  If  it  should  be  pre- 
sumed as  a  matter  of  law  that  one  will  leave 
a  railway  track  before  he  is  run  down  by  a 
train,  it  would  destroy  entirely  tbe  principle 
of  discovered  peril,  and  allow  railroads  to 
take  human  life  ad  libitum  upon  purely  a 
fiction  of  law.  But  as  it  Is  purely  a  pre- 
sumption of  fact,  it  Is  for  the  jury  to  deter- 
mine, in  the  light  of  all  the  surrounding  facts 
and  circumstances,  in  each  particular  case, 
whether  such  presumption  obtains,  and  what 
weight  shall  be  given  it,  in  view  of  such 
facts  and  circumstances.  Notwithstanding 
this  presumption  of  fact  there  was  evidence 
that  would  warrant  the  jury  in  saying  that 
it  was  overcome  by  tbe  facts  and  circumstan- 
ces surrounding  the  accident,  and  that  Ash 
fully  realized  tbe  stranger's  position  of  peril 
in  time  to  have  signaled  the  engineer  and 
stop  the  cars  before  injuring  him,  had  he 
not  been  pushed  way  by  the  deceased,  and 
that,  if  this  had  been  done,  Scarborough 
would  not  have  been  injured. 

Having  reached  these  conclusions,  only 
one  other  fact  Is  necessary  to  be  found  in 
order  to  support  the  judgment,  I.  e.,  deceas- 
ed, in  his  effort  to  rescue  the  stranger,  did 
not  act  so  rashly  as  to  preclude  his  recovery 


bad  hl8  injuries  not  resulted  In  bis  death. 
This  Is  a  matter  that  the  Jury  was  in  a 
much  better  attitude  to  determine  than  we. 
It  Is  sufficient  for  us  to  say,  without  discuss- 
ing It,  that  there  was  evidence  tending  to 
show  that  be  did  not  act  so  rashly ;  but  be> 
fore  leaving  this  question  we  desire  to  say. 
In  vindication  of  tbe  memory  of  a  martyr  to 
duty,  that  tbe  deceased  was  not  drunk  or 
under  tbe  influence  of  Intoxicating  liquors 
when  be  was  wounded,  for  the  testimony 
shows  that  bis  dying  breath  was  as  free 
from  tbe  taint  of  whisky  as  a  newborn 
babe's. 

What  we  have  said  in  disposing  of  tbe 
first  assignment  of  error  is  conclusive  against 
the  second,  which  complains  of  tbe  court's 
overruling  the  fourth  section  of  defendant's 
motion  for  a  new  trial,  which  is  as  follows : 
"There  is  nothing  to  indicate  that  the  third 
person,  wbom.it  was  claimed  was  in  danger, 
would  not  step  out  of  the  way  voluntarily, 
or  be  warned  of  his  danger  by  Seceased,  who 
had  stopped  within  a  few  feet  of  that  point 
for  tbe  puriMse  of  looking  out  for  and  warn- 
ing people  of  tbe  approach  of  tbe  cars,  until 
after  It  was  too  late  to  avoid  the  accident" 
The  evld^ice  does  show  that  tbe  stranger 
did  not  heed  deceased's  warning,  but  remain- 
ed in  his  perilous  position  until  be  was  push- 
ed out  of  It  by  Scarborough,  when  too  late 
to  save  himself. 

We  also.  In  what  we  said  In  considering 
the  first  assignment  of  error,  anticipated  and 
disposed  of  the  third  assignment  of  error 
adversely  to  appellant 

Tbe  fourth  assignment  of  error  complains 
of  that  portion  of  the  court's  charge  which 
is  as  follows:    "Now,  therefore,  If  you  be- 
lieve, from  a  preponderance  of  tbe  evidence, 
that  a  person,  called  Ii^  plaintiff's  petition  a 
stranger,  was  standing  at  the  corner  of  tbe 
platform  of  the  freight  depot  in  this  city,  on 
or  about  December  2,  1902,  and  between  tbe 
platform   and  tbe  bouse  track,   which   ran 
alongside  of  the  platform;   that  the  backing 
of  the  engine  and  cars  across  Pearl  street 
exposed  such  person  to  the  danger  of  being 
caught  between  the  forward  end  of  said  car 
and  tbe  platform,  and  thereby  crushed  and 
killed;  that  the  exercise  of  ordinary  care  la 
backing  the  said  engine  and  cars  across  said. 
Pearl    street   required  that   tbe  switchman 
Ash  should  keep  a  lookout  for  the  purpose 
of  discovering  persons  who  might  be  exposed 
to  Injury  by  moving  cars.  If  any  such  per- 
sons there  were ;   that  the  said  Ash  did  keep 
such  a  lookout,  and  saw  the  said  person,  and 
realized  that  he  was  exposed  to  danger  of 
being  caught  between  the  forward  end  of  the 
car  and  the  platform,  and  crushed  and  kill- 
ed. If  he  was ;  and  you  further  believe  from 
the  evidence  that  the  said  Ash,  after  discov- 
ering the  said  person's  peril,  if  be  did  dis- 
cover same,  could,  by  tbe  exercise  of  the 
care  that    a   person  of  ordinary   prudence 
would  have  used  under  the  same  circumstan- 
ces, and  should,  In  tlie  exercise  of  such  care. 
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luiTe  caused  the  said  car  to  be  stopped  before 
Teaching  the  said  person;  and  you  further 
bellere.  from  a  preponderance  of  the  evl- 
aence,  that  the  said  Scarborough  saw  and 
realized  the  danger  to  which  the  said  person 
was  exposed,  if  any,  and  that,  acting  upon 
a  sudden  Impulse  to  save  human  life,  If  he 
did,  he  attempted  to  rescue  the  said  person. 
If  be  did,  and  in  so  doing  received  injuries 
sfubstantlally  at  the  time  and  place  and  In 
tbe  manner  alleged  in  his  petition,  which 
tliereafter,  on  the  same  day,  caused  his 
death ;  and  that  under  the  attending  circum- 
stances the  said  attempt  at  rescue,  if  made, 
was  not  rash  or  reckless  in  the  Judgment  of 
men  of  ordinary  prudence — you  will  return 
a  verdict  for  plaintiffs.  But  unless  you  so 
Und  you  will  return  a  verdict  for  defendant" 
The  first  proposition  advanced  is  that  "the 
charge  Is  erroneous  because  It  submits  to 
tbe  Jury  as  an  Issue  whether  the  switchman 
Asb  saw  the  stranger  l>etween  the  trade  and 
platform,  and  realized  that  be  was  exposed 
to  danger  of  being  caught  between  the  car 
and  the  platform ;  there  being  absolutely  no 
evidence  to  authorize  such  submission."  It 
seems  to  us  that  the  charge  submits  the  very 
Issue  made  by  the  pleadings  and  evidence. 
At  least  our  consideration  of  the  record  has 
Induced  this  conclusion.  The  second  propo- 
sition Is:  "A  charge  which  submits  a  ma- 
terial issue  not  raised  by  the  evidence  is  re- 
versible error."  This  is  abstractly  correct; 
but,  as  no  material  issue  nut  raised  by  the 
evidence  was  submitted,  it  has  no  pertinen* 
cy  to  the  case.  The  third  proposition  Is  as 
follows:  "This  charge  Is  erroneous  because 
it  does  not  conform  to  the  allegation  of  the 
plaintiffs'  petition  as  to  the  location  of  the 
stranger  whom  it  is  alleged  deceased  sought 
to  rescue,  in  tiiat  the  petition  alleges  this 
stranger  was  'standing  on  the  bouse  track,' 
and  this  charge  submits  the  question  of  his 
location  'between'  the  platform  and  the  house 
track."  The  real  issue  made  by  the  plead- 
ings was  the  peril  to  which  the  stranger  was 
exposed.  It  made  no  difference  whether  be 
was  "on  the  track,"  or  "between  the  track  and 
the  platform,"  for  in  either  position  the  per- 
il would  l>e  the  same  and  equally  as  great. 
The  substance  of  an  Issue  need  only  be  prov- 
ed to  authorize  Its  being  presented  to  the 
Jury  by  the  charge.  Hicks  v.  O.,  H.  &  S.  A. 
By.,  06  Tex.  355,  72  S.  W.  835;  Feagln  v. 
G..  a  &  &  F.  By.  Co.  (Tex.  Civ.  App.)  100 
S.  W.  346;  Ballway  v.  Olllum  (Tex.  Civ. 
App.)  30  S.  W.  687;  T.  &  P.  Ry.  v.  HIgbtoW' 
er.  12  Tex.  Civ.  App.  41,  33  S.  W.  641;  T. 
&  Ft  8.  By.  Co.  V.  Frugia  (Tex.  Civ.  App.) 
96  S.  W.  663;  El  Paso  Elect.  Ry.  v.  Harry 
(Tex.  Civ.  App.)  83  S.  W.  736.  This  also 
disposes  of  the  fourth  proposition,  which  as- 
serts that  "a  <yharge  must  conform  to  the 
pleadings  and  evidence."  The  fifth  proposi- 
tion is:  "This  charge  is  erroneous  because 
it  submits  to  tbe  Jury,  as  a  question  of  fact, 
what  Ash  should  have  done  under  the  cir- 
cumstances named;   whereas,  It  was  a  ques- 


tion of  law."  If  what  Ash  should  have  done 
under  the  circumstances  was  a  question  of 
law,  we  wish  appellant's  counsel  had  Inform- 
ed us  of  wliat  such  law  is,  for  we  know  no 
such  law,  and  would  like  to  be  informed  of 
it  It  seems  to  us  that,  after  Ash  discovered 
the  stranger's  peril,  it  was  a  question  of  fact 
for  the  Jury  to  determine  whether  he  "could, 
by  the  exercise  of  the  care  that  a  person  of 
ordinary  prudence  would  have  used  under 
the  same  circumstances,  and  should,  in  the 
exercise  of  such  care,  have  caused  the  car  to 
be  stopped  l>efore  reaching  said  person."  If, 
however,  there  is  anything  wrong  in  submit- 
ting the  question  in  that  duplex  form,  it  was 
in  defendant's  favor.  For  it  may  be  that, 
if  Ash  discovered  the  peril  of  the  stranger 
in  time  to  have  the  car  stopped  before  reach- 
ing Tiim,  there  was  ho  further  question  about 
what  he  should  have  done,  but  that  it  was 
his  duty  to  use  every  effort  In  his  power  to 
have  the  car  stopped.  We  are  inclined  to 
think,  however,  that,  under  the  peculiar  facts 
and  circumstances  of  this  case,  it  was  bet- 
ter to  submit  to  the  Jury's  determination 
what  Ash  could  and  should  have  done  in  re- 
gard to  stopping  the  train,  as  was  done  by 
the  court's  charge.  The  criterion  for  deter- 
mining negligence  vel  non  Is :  What  would  a 
man  of  ordinary  prudence  have  done  under 
the  same  or  similar  circumstances?  This 
makes  the  man  of  ordinary  prudence  tbe 
standard  of  comparison,  and  in  using  it  the 
Jury  must  determine  what  tbe  man  of  ordi- 
nary prudence  would  bave  done  under  the 
circumstances,  before  It  can  decide  whether 
the  act  of  another  Is  negligence.  The  failure 
of  one,  who  has  knowledge  of  certain  facts 
and  circumstances,  to  form  a  certain  conclu- 
sion, or  Judgment,  and  act  upon  it,  may  be 
charged  as  negligence  against  him.  Then,  in 
order  to  determine  the  question,  the  same 
standard,  the  man  of  ordinary  prudence, 
must  be  looked  to ;  and,  when  it  Is  deter- 
mined what  his  Judgment  and  action  would 
have  been,  it  can  be  told  whether  the  failure 
of  the  party  in  question  to  form  a  certain 
conclusion  and  act  upon  it  was  negligence. 
Therefore  the  sixth  proposition  under  this 
assignment,  which  is:  "This  charge  Is  er- 
roneous, misleading,  and  confusing.  In  hav- 
ing the  Jury  to  determine  what  the  Judgment 
of  men  of  ordinary  prudence  would  be  upon 
tbe  actions  and  conduct  of  deceased"— cannot 
be  maintained.  The  seventh  and  last  propo- 
sition under  the  assignment  Is :  "This  charge 
is  erroneous  because  it  does  not  require  the 
Jury  to  believe,  from  the  evidence,  that  the 
alleged  negligence  of  Ash  was  the  proximate 
cause  of  the  injury  to  deceased."  If  Ash 
was  guilty  of  the  act  of  negligence  submit- 
ted by  tbe  charge,  there  can  be  no  doubt  that 
it  was  the  proximate  cause  of  Scarborough's 
death. 

The  fifth  assignment  of  error  complains  of 
this  part  of  the  court's  charge :  "If,  howev- 
er, yon  do  not  find,  from  a  preponderance  of 
the  evidence,  that  a  person  was  standing  at 
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tbe  comer  of  the  platform  of  said  freight 
depot,  and  In  sucb  a  position  as  to  be  In  dan- 
ger of  being  crusbed  and  killed  between  the 
backing  cars  and  said  platform,  you  will, 
without  Inquiring  further,  return  a  verdict 
for  defendant  Or,  if  you  believe  a  person 
was  standing  In  such  a  position,  but  do  not 
believe  that  the  switchman  Ash  saw  him,  and 
realized  the  danger  to  which  be  was  exposed. 
If  any,  by  tbe  backing  cars ;  or  that  the  said 
Ash  did  see  sucb  person,  and  realized  that  be 
was  exposed  to  sucb  danger,  but  do  not  be- 
lieve that  he,  In  the  exercise  of  ordinary  care, 
should  have  endeavored  to  cause  the  said 
cars  to  be  stopped,  or  do  not  believe  that  had 
he  made  such  endeavor  he  could,  In  the  ex- 
ercise of  such  care,  have  caused  the  said  cars 
to  be  stopped  before  reaching  the  said  per- 
son; or  If  you  do  not  believe  that  the  said 
Scarborough  lost  bis  life  In  an  attempt  to 
save  tbe  life  of  a  person  who  was  exposed  to 
death  by  being  crushed  between  the  said 
backing  cars  and  platform — ^you  will,  In  ei- 
ther case,  likewise  return  a  verdict  for  de- 
fendant." 

The  first  proposition  asserted  under  It  Is: 
"This  charge  Is  erroneous,  In  that  It  does  not 
conform  to  the  pleadings  with  reference  to 
the  location  of  the  stranger;  the  petition  al- 
leging him  to  be  on  the  track,  and  this  charge 
refers  to  him  at  the  comer  of  the  platform." 
This  proposition  has.  In  effect,  been  disposed 
of  by  our  failure  to  sustain  a  similar  propo- 
sition under  the  preceding  assignment  of  er- 
ror. If,  as  Is  asserted  by  the  second  proposi- 
tion, the  evidence  is  undisputed  that  there 
was  a  person  standing  at  the  corner  of  the 
platform,  no  barm  could  have  been  done  de- 
fendant by  submitting  as  an  Issue  to  the  ju- 
ry whether  a  man  was  standing  there  or  not 
But  there  was  an  Issue  as  to  whether  this 
man  was  In  danger  from  the  approaching 
cars,  and  the  court  did  not  err  In  submitting 
it  There  was  no  question  about  the  man 
whom  deceased  undertook  to  rescue  being 
the  same  man  Ash  saw  on  or  near  the  track, 
for,  if  a  man  was  there,  he  was  the  same  one 
Ash  saw,  and  deceased  pushed  out  of  the 
way  of  the  approaching  cars. 

We  can  perceive  no  error  in  that  portion  of 
the  charge  complained  of  by  the  sixth  assign- 
ment of  error.  It  submits  the  defensive  mat- 
ters pleaded  by  defendant  and  directs  the  Ju- 
ry, If  any  of  them  is  proved,  to  find  In  Its  fa- 
vor. If  it  omitted  anything,  or  was  not  In 
the  form  desired  by  defendant  special  charg- 
es should  have  been  requested  supplying  such 
omission,  and  In  the  desired  form.  This  part 
of  the  charge  should  be.  read  In  connection 
with  tbe  entire  cbarge,  and  when  this  Is  done 
it  is  not  obnoxious  to  any  objection  urged 
against  It 

The  seventh  assignment  of  error  Is  directed 
against  tbe  action  of  the  court  In  overruling 
tbe  grounds  for  a  new  trial  which  complain 
of  the  certain  remarks  of  counsel  for  plain- 
tiff, In  addressing  the  jury.  Tbe  remarks, 
when  objected  to,  were  withdrawn  by  coun- 


sel, and  the  Jury  Instructed  by  the  court  to- 
disregard  them.  It  should  be  presumed.  In 
the  absence  of  anything  tending  to  show  the 
contrary,  that  the  jury  obeyed  the  Instruc- 
tion of  tbe  court  and  Its  verdict  was  In  no 
way  affected  by  such  remarks. 

The  elgbth  assignment  of  error  la  as  fol- 
lows: "The  court  erred,  to  the  prejudice 
of  appellant  In  overruling  its  said  amended 
motion  for  a  new  trial,  because  the  verdict 
of  the  Jury  Is  excessive,  unjustlflable,  and  op- 
pressive In  amount  and  especially  so  as  to 
the  amount,  to  wit,  $3,750,  found  for  Mrs.  E. 
B.  Scarborough,  the  mother  of  the  deceased. 
In  that  the  evidence  does  not  justify  a  finding 
for  such  amount  for  either  of  said  parties, 
and  especially  the  said  Mrs.  E.  B.  Scarbor- 
ough, who  would  probably  not  have  received 
any  such  benefit  or  compensation  from  de- 
ceased, had  he  lived."  The  only  projwsltlon 
advanced  Is:  "A  verdict  for  $3,750  In  favor 
of  a  widowed  mother  for  the  death  of  her 
married  son,  she  being  64  years  old,  and  the 
son  earning  between  $85  and  $100  at  the  time 
of  his  death,  and  supporting  his  mother,  is 
excessive."  This  Is  answered  by  the  follow- 
ing propositions  of  appellees :  "(1)  The  prop- 
osition does  not  complain  of  the  amount  of 
the  verdict  as  a  whole,  but  only  the  part  ap- 
portioning tbe  damages  to  the  mother  of  de- 
ceased. Tbe  question  of  apportionment  was 
one  which  concerned  tbe  plaintiffs,  and  not 
the  defendant  The  defendant  could  only 
complain  of  tbe  total  amount  of  the  verdict 
on  the  ground  of  excessiveness,  and,  not  hav- 
ing done  that  by  any  appropriate  proposi- 
tion, the  same  cannot  be  considered."  Rail- 
way V.  Johnson,  10  Tex.  Civ.  App.  254,  31  S. 
W.  259.  "(2)  The  question  whether  tbe  ver- 
dict Is  excessive,  unjustlflable,  and  oppres- 
sive In  amount,  as  to  Mrs.  Scarborough,  can- 
not be  considered,  because  not  properly  pre- 
sented In  tbe  motion  for  a  new  trial.  Tbe 
motion  wholly  failed  to  specify  wherein  the 
verdict  was  subject  to  such  objection."  Rail- 
way V.  McVey,  81  S.  W.  991,  10  Tex.  Ct  Rep. 
645;  Clark  v.  Pearce,  80  Tex.  150,  15  S.  W. 
787;  Degener  v.  O'Leary,  85  Tex.  171,  19  S. 
W.  1004 ;  White  V.  Wadllngton,  78  Tex.  160, 
14  S.  W.  296;  Railway  v.  Scharbauer  (Tex. 
Civ.  App.)  62  S.  W.  589;  Railway  y.  Use 
(Tex.  Civ.  App.)  59  S.  W.  654;  Railway  v. 
Schults,  34  Tex.  Civ.  App.  801,  90  S.  W.  606 ; 
Cjty  V.  Delvln,  84  Tex,  321,  19  B.  W.  395; 
Railway  v.  Hlnzie,  82  Tex.  623,  18  8.  W.  681 ; 
Consolidated  Co.  v.  Conring  (Tex.  Civ.  App.) 
33  S.  W.  547 ;  Rule  68  for  the  government  of 
district  courts.  We  do  not  think  the  verdict 
in  favor  of  deceased's  mother  was  of  such  an 
amount  as  to  Indicate  prejudice,  passion,  or 
improper  motives  or  misconduct  on  the  part 
of  the  Jury.  It  finds  some  support  In  the 
evidence,  though  It  would  have  been  more  In 
accordance  of  our  Idea  of  a  Just  apportion- 
ment of  the  damages  to  have  awarded  more 
to  the  Infant  However,  It  was  for  the  Jury 
to  apportion  the  damages  among  those  en- 
titled to  them,  and  as  no  one  complains  of 
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the  apportionment  except  defendant,  who  Is 
not  concerned  as  to  how  the  damages  It  caus- 
ed are  divided  among  the  parties,  we  cannot 
disturb  the  verdict  In  this  regard. 

The  ninth  assignment  complains  of  the 
court's  overruling  the  motion  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence. 
This  was  a  matter  largely  within  the  discre- 
tion of  the  trial  court,  and  we  cannot  say 
that  such  discretion  was  abused.  Besides, 
■we  do  not  think  that  the  motion  showed  prop- 
er diligence  on  the  part  of  the  defendant  to 
discover  the  evidence  before  the  trial,  nor  do 
we  think  It  appears  that  It  Is  probable  that 
a  different  result  would  have  been  attained 
Qa  another  trial  If  the  testimony  claimed  to 
bave  been  newly  discovered  were  produced. 

There  Is  no  error  assigned  which  requires 
a  reversal  of  the  judgment,  and  It  Is  affirmed. 


TEXAS  &  N.  O.  R.  OO.  t.  WALTON.* 

(Court  of  Civil  Appeals  of  Texas.     June  13, 
1907.     On  Rehearing,   Oct.   10,    1907.) 

1.  Mabteb  AHn  Sebvast  — Fhxow  Sbbvahi 
— Railroad  Ofebativis. 

An  engineer  in  charge  of  a  switching  en- 
gine and  a  fireman  are,  while  the  engineer  i* 
engaged  In  oiling  the  parts  of  the  engine  and 
the  fireman  in  filling  tne  tank  with  water  aft- 
er the  engine  has  been  stopped  for  the  purpose 
of  taking  water,  engaged  in  operating  the  en- 
gine, within  Rev.  St.  1896,  art.  4560g,  exempt- 
ing the  operatives  of  a  railroad  engine  from  the 
fellow-servant  rule  while  engaged  in  their  work. 

2.  Same— IHJTJBT  to  Sebvant — Neqliqence. 

It  was  a  part  of  the  general  duty  of  a 
locomotive  fireman  to  open  the  valve  of  the  boil- 
er to  empty  it  of  water  at  such  times  as  the 
engineer  might  direct.  The  fireman,  without 
dhrection  from  the  engineer,  opened  the  valve 
and  caused  steam  to  escape,  mjnring  the  en- 
gineer. Beld,  that  the  railroad  was  liable  for 
the  act  of  the  fireman. 

8.  Sake— AsaiuicFTiOR  or  Risk. 

A  locomotive  engineer,  with  authority  to 
direct  the  fireman  when  to  open  the  valve  in 
the  boiler  to  empty  it  of  water,  does  not  a»- 
■nme  the  risk  of  injury  resulting  from  the  fire- 
man opening  the  valve  without  being  previous- 
ly directed  so  to  do,  and  causing  steam  to  es- 
cape and  injure  the  engineer. 
4.  Dakaoe»— FKbsokai.  Irjttbies  —  Excess- 

TVK   Dam AOB8. 

A  locomotive  engineer  earning  from  $80  to 
$120  per  month  was  injured  by  steam  escaping 
from  nis  engine.  He  received  a  deep  burn  on 
his  leg,  a  serions  injnry  to  his  eyesight,  and  a 
loss  of  hearing.  He  was  unable  to  walk  with- 
oat  crutches,  and  his  injuries  were  permanent. 
Beld,  that  a  verdict  for  $5,000  was  not  excess- 
ive. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig. 
vol.  15,  Damages,  {{  372-396.] 

Appeal  from  District  Court,  Harris  Coun- 
ty;  W.  P.  Hamblen,  Judge. 

Action  by  Tom  Walton  against  the  Texas 
te  New  Orleans  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Baker,  Botts,  Parker  &  Garwood  and  Lane, 
Jackson,    Kelley    &   Wolters,   for   appellant 

*Wrlt  of  error  denied  by  Bapreme  Oonrt  Nov.  K,  UOT. 


Lovejoy  &  Parker  and  Fisher,  Sears  &  Camp- 
bell, for  appellee. 

GILL,  C.  J.  The  plalntitT,  Tom  Walton, 
sued  the  Texas  &  New  Orleans  Railroad 
Company  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  sustained  by  him 
as  a  result  of  the  negligence  of  the  fireman 
of  a  switch  .engine  of  the  company.  The  de- 
fendant Interposed  a  general  demurrer,  and 
pleaded  general  denial,  assumed  risk,  and 
contributory  negligence.  A  jury  trial  result- 
ed in  a  verdict  and  judgment  In  favor  of 
plaintiff  for  $5,000,  and  defendant  has  ap- 
pealed. ' 

Defendant  requested  the  court  to  Instruct 
a  verdict  In  Its  favor  on  the  theory  that  the 
fireman,  J.  M.  Greer,  whose  act  caused  the 
injuries,  was  the  fellow  servant  of  plaintiff, 
and  by  -the  first  assignment  of  error  com- 
plains of  the  refusal  of  the  trial  court  to 
give  It  The  facts  are  as  follows:  The  plain- 
tiff was  In  the  employ  of  the  defendant  as 
engineer  In  charge  of  one  of  its  switch  en- 
gines. J.  M.  Greer  was  the  fireman,  and 
they  had  been  engaged  on  the  morning  of 
the  accident  in  switching  and  shifting  freight 
cars  in  defendant's  yards.  AUout  noon  they 
stopped  the  engine  at  a  water  tank  to  take 
water.  It  was  the  hour  when  the  switching 
crew  usually  took  lunch,  and  some  of  them 
were  so  engaged.  The  fireman,  however, 
proceeded  to  fill  the  tank  with  water,  and  the 
engineer  got  down  from  the  engine  and  was 
engaged  In  oiling  Its  various  parts.  While 
so  engaged,  the  fireman  returned  from  the 
tender  to  the  cab,  and  opened  the  blow-off 
cock  to  clean  out  the  boiler.  It  was  custom- 
ary for  him  to  do  this  every  day  or  two, 
when  so  directed  by  the  engineer;  the  latter 
being  the  judge  of  when  it  was  necessary 
and  the  fireman  being  under  his  orders.  The 
plaintiff  alleged  in  his  petition,  and  testified 
on  the  stand,  that  on  the  day  in  question  he 
had  not  told  the  fireman  to  blow  out  the  en- 
gine, but  had  instructed  him  not  to  as  it  had 
been  done  the  day  before.  The  fireman  swore 
that  he  bad  received  instructions  to  do  so. 
The  blow-off  cock  Is  a  large  valve  near  the 
bottom  of  the  boiler,  designed  for  use  In 
emptying  the  boiler  of  muddy  water  and 
sediment,  and  when  t^en  emits  a  large  jet 
of  steam  and  hot  water.  On  the  occasion  in 
question,  there  was  a  steam  pressure  of  150 
pounds  to  the  square  inch,  a  pressure  suffi- 
cient for  the  operation  of  the  engine.  The 
valve  was  opened  just  as  plaintiff  was  pass- 
ing It  He  was  enveloped  In  steam.  The 
steam  and  hot  water  was  thrown  against  his 
leg,  producing  a  deep  burn  from  the  lower 
part  of  his  thigh  to  the  calf  of  his  leg.  The 
force  threw  him  off  his  feet  He  was  In  fair 
health  and  In  possession  of  normal  senses  up 
to  the  time  of  the  accident.  There  Is  evi- 
dence sufficient  to  sustain  the  finding  that 
the  serious  Injury  to  his  eyesight  the  loss 
of  hearing  In  his  left  ear,  and  his  present 
Inability  to  walk  without  crutches  are  due  to 
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the  accident,  and  tbat  bis  Injuries  are  serious 
and  permanent  He  was  earning  at  the  time 
from  $80  to  $120  per  month.  The  statute 
(Rev.  St  1895,  art  4500)  deflninft  who  are 
fellow  servants  exempts  the  operatives  of  a 
railroad  engine  from  the  fellow-servant  rule 
while  they  are  engaged  in  their  work.  De- 
fendant's contention  that,  under  the  facts  of 
this  case,  the  fireman  and  engineer  were  fel- 
low servants  at  the  moment  of  the  accident, 
is  rested  upon  the  fact  that  the  engine  was  at 
rest,  and  not  In  operation,  and  tbat  each  was 
engaged  In  preparing  It  for  further  operation. 
Defendant  seeks  to  apply  to  the  facts  of 
this  case  the  rule. announced  In  the  case  of 
Railway  v.  Howard,  07  Tex.  613,  80  S.  W. 
229.  In  that  case  the  person  Injured  was  an 
engineer,  who,  when  Injured,  was  on  his  way 
to  the  engine  for  the  purpose  of  taking  charge 
of  It  He  bad  not  been  In  charge  of  It  Two 
other  employes  under  his  general  control  and 
supervision  negligently  ran  the  engine  against 
blm,  and  killed  him.  It  was  held  that  the 
statutory  exemption  applied  only  when  the 
employes  were  actually  engaged  In  the  ex- 
trahazardous work  of  operating  the  engine, 
and  that  one  on  bis  way  to  such  work  was 
-not  within  Its.  protection.  The  conclusion  of 
the  court  was  that  deceased  was  a  fellow 
servant  of  those  In  charge  of  the  engln& 
Medberry  v.  Railway  Co.,  106  Wis.  191,  81 
N.  W.  659,  a  Wisconsin  case.  Is  cited  with 
approval,  In  which  it  was  held,  under  a  simi- 
lar statute,  that  a  conductor  who  had  not  yet 
taken  charge  of  bis  train,  but  was  standing 
by  awaiting  the  removal  of  some  bundles  be- 
fore the  train  could  be  started,  was  not  with- 
in the  exemption.  But  In  neither  of  these 
cases  was  the  court  called  on  to  make  a 
distinction  between  the  work  of  actually 
moving  or  stopping  an  engine  and  the  work 
of  the  operatives  during  a  pause  to  take  wa- 
ter and  oil  the  machinery.  In  discussing  the 
question  disposed  of  In  the  Howard  Case, 
supra.  Justice  Brown  uses  the  following  lan- 
guage: "If  Howard  had  been  upon  the  loco- 
motive, or  had  been  working  In  connection 
with  It  for  the  purpose  of  moving  it  into  the 
roundhouse,  the  case  would  come  within  the 
terms  of  this  statute."  This  expression  di- 
rectly supports  the  conclusion  we  have  reach- 
ed, and  the  principle  upon  which  It  rests  ex- 
cludes the  Idea  that  there  is  room  for  the 
distinction  insisted  on.  The  statute  In  ques- 
tion was  designed  for  the  protection  of  those 
engaged  In  a  peculiarly  dangerous  calling; 
and  Its  application  alone  to  railway  corpora- 
tions Is  Justified  only  upon  that  ground. 
Tbat  these  dangers  do  not  end  the  moment 
the  engine  Is  at  rest  is  a  manifest  fact  of 
which  this  case  Is  an  Illustration.  And  this 
Is  true  both  as  to  the  fireman  and  engineer. 
The  fireman  might  be  engaged  lu  adjusting 
the  apparatus  by  which  water  Is  taken  Into 
the  tank.  Should  the  engineer  without  warn- 
ing suddenly  move  the  engine.  It  would 
seriously  endanger  the  fireman.  The  engi- 
neer of  a  passenger  train  traveling  rapidly  be- 


tween stations  might  find  It  necessaiy  to 
stop  his  engine,  and  adjust  some  of  Its  parti. 
This  duty  might  require  him  to  get  under  tlie 
engine,  and  while  so  engaged  the  fireman, 
while  engaged  in  bis  duties,  might  carelessly 
strike  the  lever  and  start  the  train.  It 
could  not  be  fairly  said  that  the  statute  was 
not  designed  to  cover  such  a  case.  The  facts 
supposed  are  within  the  spirit  of  the  law, 
and  are  not  to  be  distinguished  from  tbe 
facts  in  the  case  at  bar.  Railway  v.  Smith, 
90  S.  W.  926,  14  Tex.  Ct  Rep.  376,  and  Rail- 
way v.  McCraw,  95  a  W.  82,  16  Tex.  Ct  Kep. 
368,  support  the  conclusion  we  Iiave  reached 
upon  this  point    The  assignment  is  overruled. 

Appellant  presents  the  further  point  tbat 
tbe  defendant  Is  not  liable  for  tbe  act  of  the 
fireman,  because  It  was  alleged  and  proved 
that  he  bad  no  authority  to  open  tbe  valve 
of  the  blow-ofC  cock  without  express  Instruc- 
tions from  tbe  engineer.    We  construe  the 
allegations  and  proof  to  mean  that  It  was  i^ 
part  of  bis  general  duty  to  open  the  valve; 
but  when  It  should  be  done  was  within  the 
discretion  of  the  engineer.    The  fireman.  In 
contradiction  of  the  plaintiff,  stated  tbat  be 
had  been  Instructed  to  open  It  that  day.    We 
do  not  think  tbat  either  by  tbe  allegation  or 
tbe  proof  is  this  case  brought  within  the  doc- 
trine of  those  cases  wblcb  hold  that  a  rail- 
way company  Is  not  liable  for  the  ejection 
of  a  trespasser  by  a  brakeman  unless  direct- 
ed so  to  do  by  the  conductor.    Vide  Railway 
V.  Anderson,  82  Tex.  618,  17  8.  W.  1039,  27 
Am.  St  Rep.  902.    There  he  derived  his  au- 
thority to  do  the  act  from  the  conductor,  and 
did  not  have  It  otherwise.     Here  the  act 
complained  of   was  a  part  of  the  general 
duty  of  the  fireman;  tbe  engineer  determin- 
ing when  It  was  necessary. 

What  has  been  said  disposes  of  all  the 
questions  made,  except  tbat  the  undisputed 
facts  show  tbat  the  engineer  assumed  tbe 
risk  wblcb  resulted  in  bla  tatjnry,  and  tbat 
the  verdict  Is  excessive.  The  first  of  these 
points  is  wholly  without  merit  As  to  the 
second,  the  evidence  Is  not  altogether  satis- 
factory, but  the  issue  of  credibility  and  the 
value  of  opinion  evidence  was  for  the  jury, 
and  the  evidence  Is  sufficient  to  sustain  the 
verdict  for  tbe  sum  found. 

The  Judgment  is  affirmed. 

Afilrmed. 

On  Motion  to  Correct  Conclusions  of  Fact. 

PLEASANTS,  J.    In  our  opinion  hereto- 
fore rendered  In  this  cause.  In  stating  tho 
time  at  which  appellee  received  his  Injuries, 
we  say  tbat  "about  noon  they  stopped.  tJbe 
engine  at  a  water  tank  to  take  water."     A.p- 
pellee  has  called  our  attention  to  the  testi- 
mony of  plalntUf,  which  is  to  the  effect  tlia.t: 
it  was  3:40  or  3:46  p.  m.  when  the  engine 
was  stopped  for  the  purpose  of  taking  water- 
and  the  blowoff   by  which  he  was  Injured 
occurred.    We  fall  to  find  any  evidence    Im 
the  record  fixing  the  time  differently,   aixfl. 
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were  therefore  in  error  In  Btating  that  the 
accident  occurred  about  noon. 

We  regard  the  error  as  immaterial,  but, 
at  appellee's  request,  mak*  the  oorrecti<m 
above  Indicated. 


CITT  or  GALVESTON  v.  MISTROT. 

(Court  of  CItII   Appeals  of  Tezai.     June   21, 

1907.     Rehearinc  Denied  Oct  10,  1907.) 

iNJTJKOnOR— RXUBDT   AT   LAW. 

A  petition  to  enjoin  the  prosecution  of 
plaintlif  for  alleeed  violations  of  a  certain  pe- 
nal ordinance  or  a  city  will  not  be  enjoined 
where  no  property  rights  are  invaded;  though 
there  may  be  a  multiplicity  of  snits  threatened, 
and  the  court  finds  that  plaintiff  was  not  in 
tact  violating  the  ordinance ;  he  having  an  ade- 
quate remedy  at  law. 

rSid.  Note.— For  cases  in  point,  see  Cent.  Di(. 
ToL  27,  Injunction,  {  16.] 

Appeal  from  District  Court,  Galveston 
County;   Lewis  Fisher,  Judge. 

Action  by  Simon  P.  Mlstrot  against  the  city 
of  Galveston.  From  a  Judgment  for  plaln- 
tlfr,  defendant  appeals.  Reversed  and  re- 
manded. 

M.  B.  Kleberg,  City  Atty.,  for  appelhint 
Jas.  B.  &  Cbas.  J.  Stubbs,  for  appellee. 

REESE,  J.  Appellee  brings  this  suit  to  en- 
join the  city  of  Galveston  and  certain  of  its 
officers  from  prosecuting  appellee  for  alleged 
violations  of  a  certain  penal  ordinance  of  the 
city  with  regard  to  the  obstruction  of  the 
sidewalks.  Upon  trial  the  plaintiff  had  Judg- 
ment enjoining  such  prosecutions  as  long  as 
the  ordinances  should  remain  In  force,  saving 
to  the  city  the  right  to  amend  or  repeal  the 
same  From  the  Judgment  the  defendants 
appeal. 

The  ordinance  In  question  Is  article  612  of 
the  Code  of  Ordinances  of  the  city,  and  so 
much  of  the  same  as  Is  material  to  the  deci- 
sion of  this  appeal  Is  as  follows :  "Art.  512. 
The  sidewalks  of  the  city  of  Galveston  shall 
be  sixteen  feet  wide,  and  It  shall  in  any  man- 
ner whatever  by  goods,  wares  or  merchandise 
of  any  kind,  and  merchants,  shop-keepers  and 
other  persons  are  required  to  move  the  goods, 
wares  and  all  other  objects  which  might  ob- 
struct or  encumber  the  sidewalks.  Into  their 
bouses,  yards,  or  other  places  under  a  penalty 
of  not  exceeding  twenty-five  dollars  for  every 
day  such  obstruction  or  encumbrance  shall 
exist;  provided  any  merchant,  shop-keeper 
or  other  person  occupying  and  doing  business 
In  any  house  in  this  city  shall  be  allowed 
four  feet  of  the  inner  side  of  the  sidewalk 
fronting  such  house  for  the  shelter  and  dis- 
play, but  not  for  the  sale,  of  such  goods, 
wares  and  merchandise  as  are  sold  and  dealt 
in  by  such  person  within  such  house.  •  •  • 
Any  person  who  shall  violate  any  provisions 
of  this  article  shall  be  fined  not  exceeding 
twenty-five  dollars  for  such  ofTense  and  each 
day  such  violation  shall  continue  shall  consti- 
tnte  a  separate  offense."    The  petition  al- 
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leges  that  appellee  has  been  prosecuted  and 
convicted  in  three  separate  cases  for  alleged 
violation  of  this  ordinance,  and  that  he  is 
threatened  by  the  ofilcers  of  the  clt?  with 
further  arrests  and  prosecutions  for  each  day 
that  he  continues  to  obstruct  the  sidewalks 
In  the  manner  charged.  It  is  further  alleged 
tliat  appellee  and  his  firm  under  the  terms 
of  the  ordinance  are  allowed  four  feet  of  the 
Inner  side  of  the  sidewalk  fronting  said 
building  for  the  shelter  and  display,  but  not 
for  the  sale  of  such  goods,  wares,  and  mer- 
chandise as  are  sold  and  dealt  in  by  him  and 
them  within  said  building;  that  a  part  of 
such  goods,  wares,  and  merchandise  consists 
of  packing  cases  or  boxes  which  are  purchas- 
ed by  plaintiff  and  his  firm  from  retail  deal- 
ers, and  are  sold  and  dealt  in  by  blm  and 
them  within  said  house  or  building,  and  are 
also  used  as  the  receptacles  of  goods  which 
are  shipped,  and  are  necessary  to  said  busi- 
ness ;  that  under  the  above  authority  he  and 
his  firm  place,  shelter  and  store  said  cases  or 
boxes  on  the  inner  side  of  the  sidewalk  front- 
ing said  house,  and  within  the  four  feet  next 
to  said  building  allowed  for  the  shelter  and 
display  of  said  merchandise,  but  not  for  the 
sale  thereof,  and  no  sales  are  made  upon  or 
from  said  sidewalk.  It  is  alleged  that  he  is 
threatened  with  continuous  prosecutions  be- 
cause of  his  use  of  said  four  feet  of  the  In- 
ner side  of  the  sidewalk  for  the  shelter  of 
said  merchandise,  and  that  the  ordinance  is 
Invalid  on  several  grounds  set  out  in  the  pe- 
tition. It  is  to  be  gathered  from  the  Judg- 
ment that  the  trial  court  did  not  hold  the  or- 
dinance Invalid,  but  did  hold  that  the  acts 
charged  by  appellants  to  be  violations  thereof 
were  not.  In  fact,  violations  of  the  ordinance, 
but  that  the  use  made  by  appellee  of  the  side- 
walk was  such  use  as  was  authorized  by  the 
terms  of  the  ordinance. 

The  case  made  by  appellee  by  his  pleadings 
and  evidence  is  that  he  has  been  prosecuted 
and  convicted  for  an  offense  of  which  he  Is 
not  guilty,  and  that,  without  the  interposi- 
tion of  a  court  of  equity  by  its  writ  of  In- 
junction, be  will  be  continually  arrested  and 
prosecuted  and  convicted  for  violation  of  an 
ordinance  which  he  has  not  violated  and 
which  he  does  not  propose  to  violate.  In  this 
view  as  presented  by  the  petition,  it  is  Imma- 
terial that  the  ordinance  is  void.  We  know 
of  no  case,  and  have  X>eea  referred  to  none, 
in  which  a  court  of  equity  has  Interfered  by 
injunction  upon  the  grounds  upon  which  its 
aid  is  invoked  in  this  case.  That  a  court  of 
equity  should  find  that  upon  the  facts  stated. 
In  a  petition  for  Injunction,  the  plaintiff  Is 
not  guilty  of  violation  of  a  penal  ordinance 
of  a  city,  for  the  violation  of  which  be  has 
been  arrested,  tried,  and  convicted,  and  is 
threatened  with  repetitions  of  the  same,  af- 
fords no  groimd  for  such  Injunction  and  the 
substitution  of  the  court  of  its  own  Judgment 
upon  the  effect  of  the  evidence  as  establish- 
ing the  guilt  of  the  party  charged  for  that  of 
the  ordinary  tribunals  charged  with  the  ad- 
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mlnlBtratlon  of  the  criminal  laws  in  the  ordi- 
nary way.  This  1b  especially  tme  la  tblB 
state,  where  the  ultimate  decision  of  qnes- 
tions  of  civil  and  criminal  law  and  procedure 
is  vested  In  diCTerent  tribunals.  This  Is  not 
aftected  by  the  fact  that  there  will  be,  unless 
the  writ  of  Injunction  Is  granted,  a  multiplic- 
ity of  suits  or  prosecutions.  No  property 
right  of  appellee  Is  Invaded  by  the  ordinance 
in  question.  The  only  property  right  he 
claims  Is  one  which  Is  granted  to  him  In  ex- 
press terms  of  the  ordinance  and  which  he 
holds  by  no  other  tenure,  and  which  Is  In  vio- 
lation of  the  terms  of  the  very  criminal  stat- 
ute of  the  state,  the  existence  of  which  he  In- 
vokes as  a  ground  for  holding  the  ordinance 
void. 

It  is  stated  by  Mr.  Pomeroy  that:  "The 
principle  is  generally,  but  not  universally,  ac- 
cepted, that  the  enforcement  of  a  void  mu- 
nicipal ordinance  may  be  enjoined  where  an 
Injunction  is  necessary  for  the  purpose  of 
avoiding  a  multiplicity  of  suits,  or  of  pre- 
venting irreparable  Injury  to  private  rights. 
Multiplicity  of  suits  may  be  a  ground  for  the 
injunction  either  when  a  large  group  of  per- 
sons are  threatened  with  prosecution  for  vio- 
lation of  the  invalid  ordinance,  or  numerous 
prosecutions  are  begun  or  threatened  against 
a  single  person.  Some  cases,  however,  deny 
the  right  to  equitable  Interference,  on  the 
ground  that  the  complainant's  defense  to  the 
prosecution  afTords  him  an  adequate  remedy 
at  law.  Relief  has  been  more  frequently  de- 
nied against  the  enforcement  of  penal  ordi- 
nances on  the  ground  that  the  proceedings 
for  their  enforcement  were  of  a  criminal  or 
quasi  criminal  nature,  and  that  equity  de- 
clines to  Interfere  with  the  administration  of 
the  criminal  laws.  It  is  believed,  however, 
that  in  applying  this  rule  the  courts  have 
sometimes  lost  sight  of  its  qualification, 
which  Is  as  well  settled  as  the  rule  itself, 
that  a  court  of  equity  may  in  a  proper  case 
interfere  by  injunction  to  restrain  any  act  or 
proceeding,  whether  connected  with  crime  or 
not,  which  tends  to  the  destruction  or  im- 
pairment of  property  or  property  rights."  5 
Pom.  Eq.  Rem.  S  354.  No  property  rights  of 
appellee  are  Involved  In  the  present  case. 
He  has  no  right  to  the  use  of  the  sidewalk 
except  such  as  is  given  to  him  by  the  ordi- 
nance ;  and,  even  if  the  doctrine  be  approved 
that,  without,  such  ground,  the  writ  of  in- 
junction may  be  resorted  to  to  prevent  a  mul- 
tiplicity of  suits  or  prosecutions  for  violations 
of  a  void  drdlnance,  such  case  is  not  present- 
ed here.  The  appellee  seeks  equitable  relief 
really  because  be  has  been  and  will  continue 
to  be  prosecuted  and  convicted  upon  evidence 
which  does  not  establish  his  guilt  Grelner 
Drug  Co.  V,  Truett,  97  Tex.  380,  79  S.  W.  4. 
It  is,  moreover,  doubtful  if  the  doctrine  has 
any  sanction  In  this  state  that  equity  will  In- 
terfere by  injunction  to  restrain  the  enforce- 
ment of  a  void  penal  ordinance  of  a  city  on 
the  sole  ground  that  It  is  necessary  to  pre- 
vent a  multiplicity  of  suits,  where  no  proper- 
ty rights  are  Involved  or  interfered  wlti  by 


the  ordinance,  and  no  special  grounds  other 
than  the  mere  fact  that  a  maltlpllcity  of 
suits  is  threatened.  Wade  ▼.  Nunnelly,  U 
Tex,  Civ.  App.  256,  46  S.  W.  668. 

In  the  case  of  Harding  y.  Com'rs,  27  Tex. 
Civ.  App.  25,  65  S.  W.  66,  3  Tex.  Ct  Rep. 
162,  it  Is  intimated  that  equity  might  prope^ 
ly  Interfere  In  such  cases  if  It  is  made  to  ap- 
pear that  the  person  seeking  the  relief  would 
be  harassed  with  numerous  prosecutions,  and 
would  be  unable  "to  give  bond  and  continus 
his  business  pending  such  prosecutions."  In 
22  Cyc.  891,  the  doctrine  Is  stated  that  the 
enforcement  of  a  void  ordinance  will  be  en- 
Joined  by  a  court  of  equity  "where  the  Illegal 
action  will  give  rise  to  a  multiplicity  of  ac- 
tions at  law  If  It  is  not  prevented."  Such  of 
the  cases  cited  in  support  of  the  doctrine  as 
we  have  been  able  to  examine  seem  to  involve 
directly  property  rights,  and  the  decisions 
might  safely  rest  upon  the  generally  accepted 
doctrine  that  equity  may  Interfere  on  that 
ground,  or  other  special  grounds  existing  In 
addition  to  the  ground  of  preventing  a  mnl- 
tiplicity  of  suits.  Schlitz  Brewing  Co.  t.  Su- 
perior, 117  Wis.  297,  93  N.  W.  1120 ;  Cleve- 
land V.  City  R.  R.  Co.,  194  U.  8.  517,  24  Sup. 
Ct  756,  48  L.  Ed.  1102 ;  Detroit  v.  City  St 
Ry.  Co.,  184  U.  S.  3C8,  22  Sup.  Ct  410,  46  lu 
Ed.  592 ;  Los  Angeles  City  Water  Co.  v.  Los 
Angeles  (C.  C.)  88  Fed.  720;  Hutchinson  v. 
Beckham,  118  Fed.  899,  55  C.  C.  A.  333.  It 
seems  to  us  that  appellee  baa  a  plain  and 
adequate  remedy  at  law  by  the  ordinary  pro- 
cess of  appeal  through  the  ordinary  channels. 
If  the  courts  having  jurisdiction  of  such 
cases  upon  appeal  shall  hold  that  the  acta 
charged  against  him  do  not  amount  to  a  vio- 
lation of  the  ordinance  in  question,  or  that 
the  same  Is  void,  there  can  be  no  question 
that  the  prosecutions  will  cease.  WhUe  the 
remedy  of  injonction  sought  in  this  case  may 
be,  and  perhaps  is,  more  convenient  to  him, 
it  cannot  for  that  reason  be  said  that  the 
other  is  not  "plain  and  adequate,  or,  in  other 
words,  as  practical  and  eflScIent  to  the  ends 
of  justice  and  its  prompt  administration  aa 
the  remedy  in  equity."  Sumner  T.  Crawford, 
91  Tex.  132,  41  S.  W.  994. 

It  is  unnecessary,  in  the  view  we  take  of  it, 
for  us  to  decide  whether  the  ordinance  in 
question  Is  or  Is  not  void.  That  question  we 
therefore  leave  to  the  appropriate  tribnnalB. 

The  trial  court  erred  in  granting  and  per- 
petuating the  injunction.  The  Judgment  la 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


GALVESTON,  H.  &  N.   RT.  CO.   t.  WAIi- 

LIS  et  al.* 

(Court  of  Civil  Appeals  of  Texas.     Jane  24, 
1907.     Rehearing  Denied  Oct  10,  1907.) 

1.  Master  and  SEBVAiny- Ihtttbixb  to  Skbv- 

ANT— BVID«nOB. 

E}vidence   in  an   action   for  a  brakaaan's 
death,  who  fell  while  passing  from  one  ear  ta 

•Writ  ot  error  denied  br  Supreme  Court  November 
M,   1907. 
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another,  hetd  to  support  a  finding  that  his. fall 
was  caused  by  a  lurch  of  the  car  due  to  the  de- 
fective condition  of  the  track,  and  that  the  rail- 
road company  was  negligent. 

[E<d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §f  954-077.] 

2.  Same. 

Evidence  In  an  action  for  a  braltpnian's 
death,  due  to  the  defective  condition  of  dpffnd- 
ant's  railroad  tracls,  held  to  support  a  finding 
that  he  did  not  assume  the  risk, 

lEd.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §§  981-986.] 

3.  Nevf  TEiAii— Grounds— Passion  ob  Phej- 

rniCE   OF   JUBY. 

A  defendant  railroad  company  against  which 
a  verdict  for  a  brakeman's  death  has  been 
awarded  so  excessive  as  to  indicate  that  it  was 
the  result  of  some  improper  motive  is  not  enti- 
tled to  a  new  trial  on  the  ground  that  its  right 
to  a  fair  trial  has  been  denied,  where  the  ver- 
dict is  reduced  by  remittitur  to  an  amount  not 
excessive.  ■ 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  J  324.] 

4.  APPEAir— Review— Excessive   Damages. 

A  verdict  for  $12,000,  the  amount  to  which 
the  original  verdict  of  $19,200  was  reduced  by 
remittitur  required  by  the  trial  court  for  a 
brakeman's  death,  is  not  so  excessive  as  to  au- 
thorize the  appellate  court  to  require  a  further 
remittitur. 

6.   TBIAI. — iNSTBTJOnONS— IWVASIOII    OF    PBOV- 
INCE    OF    JUBT. 

Where,  in  an  action  for  a  brakeman's 
death,  the  Issues  of  contributory  negligence,  as- 
sumed risk,  and  unavoidable  accident  were  ful- 
ly submitted  to  the  jury  in  the  main  charge  and 
special  charges  requested  by  defendant,  it  was 
not  error  to  refuse  further  requested  charges 
on  those  issues,  to  have  given  which  would  have 
nndnly  emphasized  the  same  and  subjected,  the 
charge  to  the  criticism  of  being  on  die  weight 
of  evidence. 

Appeal  from  District  Court,  Harris  Coun- 
ty; W.  P.  Hamblen,  Judge. 

Action  by  Olivia  B.  Wallls  and  others 
against  the  Oalveston,  Houston  &  Northern 
.Railway  Company.  Judgment  for  plaintllts, 
and  defendant  appeals.    Affirmed. 

Baker,  Botts,  Parker  &  Garwood  and  Lane, 
Jackson,  Kelley  &  Wolters,  for  appellant 
Lovejoy  ft  Parker,  for  appellees. 

PLEASANTS,  J.  This  Is  a  suit  by  the  wid- 
ow and  children  of  W.  E.  WalUa,  deceased, 
against  the  appellant,  to  recover  damages  for 
the  loss  sustained  by  them  by  reason  of  the 
death  of  said  W.  R.  Wallls,  which  It  Is  al- 
leged was  caused  by  the  negligence  of  the 
appellant  At  the  time  he  was  killed  the  de- 
ceased was  In  the  service  of  appellant  as 
head  brakeman  on  one  of  Its  freight  trains. 
The  train  by  which  he  was  killed  had  been 
made  up  In  the  yard  of  appellant  at  Houston, 
and  was  Just  leaving  said  yard  to  go  to  Gal- 
veston. Just  after  the  train  started,  the  de- 
ceased got  on  top  of  the  ninth  car  from  the 
engine,  and  proceeded  along  on  the  tops  of 
the  cars  toward  the  front  of  the  trnln.  He 
passed  over  the  ninth,  eighth,  and  seventh 
cars,  and,  as  he  was  stepping  from  the  sev- 
enth to  the  sixth  car,  he  lost  his  footing  and 
fell  between  the  cars,  and  was  run  over  and 
tilled.    His  body  was  dragged  about  two  car 


lengths,  and  when  It  was  taken  from  under 
the  train  life  was  extinct  The  petition  al- 
leged that  deceased  was  caused  to  fall  by  the 
sudden  lurching  of  the  cars,  which  was  due 
to  a  defective  track.  The  defendant  answer- 
ed by  general  demurrer  and  general  denial, 
and  pleas  of  contributory  negligence  and  as- 
sumed risk.  It  was  dark  at  the  time  of  the 
accident  The  morning  was  cool,  and  the 
tops  of  the  cars  were  covered  with  frost  Ap- 
pellant pleaded  these  facts,  and  averred  that 
these  conditions,  which  were  known  to  the  de- 
ceased, were  wholly  responsible  for  the  acci- 
dent, and  that  the  same  was  In  no  way  con- 
tributed to  by  any  negligence  on  Its  part,  but 
was  the  result  of  a  risk  ordinarily  Incident  to- 
the  employment,  and  which  was  assumed  by 
deceased  when  he  entered  appellant's  service. 
A  trial  by  Jury  In  the  court  below  resulted  in 
a  verdict  and  Judgment  In  favor  of  appellees 
for  $19,200.  On  motion  for  new  trial,  the 
trial  judge  refused  to  allow  the  judgment  to 
stand  unless  plaintiffs  would  file  a  remittitur 
In  the  sum  of  $7,200.  The  remittitur  wa» 
filed,  and,  the  Judgment  being  thereby  reduc- 
ed to  $12,000,  the  motion  for  new  trial  was 
overruled. 

The  evidence  shows  that  the  deceased  fell 
from  the  cars  just  as  they  were  passing  over 
a  place  in  the  track  where  there  was  a  spliced 
rail,  or  "dutchman,"  as  It  is  called  In  the  ver- 
nacular of  railroad  employes.  This  splice 
was  8  or  10  Inches  long,  and  was  put  In  to 
fill  a  space  between  the  ends  of  two  rails 
which  did  not  come  together.  The  piece  of 
rail  used  for  the  splice  was  bolted  to  the  end 
of  one  rail,  but  was  not  bolted  to  the  other. 
Several  witnesses  who  examined  this  "dutch- 
man"  testified  that  Its  condition  was  such 
that  a  car  passing  over  it  would  sink  four  or 
five  inches.  The  filling  under  the  tie  upon 
which  this  splice  rested  had  been  worked  or 
washed  out,  and  this  also  caused  the  track 
on  that  side  to  sink.  This  defective  track 
and  rail  was  on  the  north  side,  which  was  the 
side  from  which  the  deceased  fell.  There  was 
no  defect  in  the  rail  or  track  on  the  south 
side.  The  effect  of  the  defective  rail  and 
track  was  to  cause  the  cars  passing  over  it 
to  lurch  down  and  out,  and  it  Is  a  reasonable 
Inference  from  the  testimony  that  this  motion- 
of  the  car  caused  the  deceased  to  lose  his 
footing  and  fall  between  the  cars.  The  track 
had  been  In  this  condition  for  some  time,  and 
the  finding  of  the  Jury  that  the  appellant  was 
guilty  of  negligence  In  permitting  It  to  remain- 
in  such  condition  and  that  this  negligence 
was  the  proximate  cause  of  the  death  of  the- 
deceased  Is  sustained  by  the  evidence.  The- 
deceased  had  been  in  the  service  of  the  com- 
pany as  a  brakeman  on  this  train  for  about 
a  year,  but  had  not  been  continuously  so  em- 
ployed. This  train  had  passed  over  this  track 
often  during  the  time  deceased  was  a  brake- 
man  thereon,  but  it  Is  not  shown  by  the  evi- 
dence that  deceased  actually  knew  of  the  de- 
fective track,  and  there  is  testimony  to  the 
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effect  that  he  usually  got  upon  the  train  at 
a  point  east  of  the  defective  portion  of  the 
track,  and  there  Is  no  direct  evidence  that  he 
had  ever  been  on  the  top  of  a  car  while  It 
was  passing  over  this  "dutchman." 

The  first  and  second  assignments  complain 
of  the  action  of  the  trial  court  in  refusing  to 
Instruct  a  verdict  for  defendant  and  In  not 
granting  a  new  trial,  on  the  ground  that  the 
undisputed  evidence  shows  that  the  death  of 
the  deceased  was  the  result  of  an  unavoidable 
accident,  and  was  not  caused  or  contributed 
to  by  any  negligence  on  the  part  of  the  de- 
fendant, but  resulted  solely  from  an  ordinary 
risk  of  the  service  which  was  assumed  by 
him.  Neither  of  these  assignments  can  be 
sustained.  As  we  have  before  stated,  we 
think  the  evidence  supports  the  finding  of  the 
jury  that  the  death  of  the  deceased  was  caus- 
ed by  the  defective  condition  of  the  tracic, 
and  that  appellant  was  guilty  of  negligence 
in  permitting  the  track  to  be  and  remain  In 
that  condition.  The  issue  of  assumed  risk  was 
submitted  to  the  Jury  under  proper  instruc- 
tions, and  the  evidence  is  also  sufiScient  to 
sustain  the  verdict  upon  that  issue. 

The  third  assignment  and  the  proposition 
thereunder  are  as  follows :  "The  court  erred 
in  refusing  to  grant  a  new  trial,  because  the 
verdict  of  the  Jury  is  excessive  in  amount, 
and  la  not  authorized  or  Justified  by  any  evi- 
dence adduced  upon  the  trial  of  this  case, 
and  conclusively  shows  that  the  Jury  was  in- 
fluenced, not  by  the  law  and  facts,  but  by 
their  unwarranted  sympathy  for  the  widow 
and  children  of  the  deceased,  the  plaintiffs  in 
this  case,  and  said  verdict  cannot  be  sustain- 
ed by  any  testimony  admitted  in  this  case. 
The  verdict  of  the  Jury  shows  that  the  Jury, 
in  assessing  the  damages  and  awarding  a 
verdict,  did  not  take  into  consideration  the 
law  of  the  case,  as  given  by  the  court,  but 
arbitrarily,  and  without  reason  or  evidence, 
and  in  violation  of  the  law,  assessed  an  un- 
conscionable and  unwarranted  verdict  against 
the  defendants.  •  •  •  A  verdict  In  case  of 
Injury  resulting  In  death  for  a  sum  greater 
than  the  actual  pecuniary  injury  caused  by 
the  act  complained  of,  according  to  the  evi- 
dence of  pecuniary  aid  the  plaintiffs  would 
probably  have  derived  from  deceased,  is  deem- 
ed in  law  excessive,  and,  when  it  is  apparent 
from  the  large  amount  of  such  verdict  that 
the  Jury  were  probably  influenced  by  preju- 
dice, passion,  or  undue  sympathy,  such  ver- 
dict Is  fatally  defective,  and  should  be  set 
aside."  We  understand  the  contention  of  ap- 
I)ellant  under  this  assignment  to  be  that  be- 
cause the  verdict  of  the  Jury  was  so  excessive 
as  to  Indicate  that  it  was  the  result  of  some 
improper  motive  it  should  be  set  aside  and 
a  new  trial  granted,  notwithstanding  the  re- 
mittitur filed  by  appellees  may  have  reduced 
the  Judgment  to  a  reasonable  amount  There 
Is  force  in  the  contention  that  where  the  evi- 
dence is  conflicting  upon  the  issue  of  liability, 
and  the  verdict  against  the  defendant  is  ao 


unreasonably  large  as  to  show  passion  or  pre- 
judice on  the  part  of  the  Jury,  that  the  right 
of  a  defendant  to  a  trial  by  a  fair  and  im- 
partial Jury  18  denied  when  he  is  forced  to  ac- 
cept upon  the  issue  of  liability  the  verdict  of 
a  Jury  that  has  shown  by  the  unreasonable 
amount  of  the  damages  assessed  that  it  has 
been  influenced  by  prejudice,  sympathy,  <v 
some  other  improper  motive.  The  point,  how- 
ever, was  expressly  decided  by  this  court 
against  appellant's  contention  In  the  case  of 
Bailway  Co.  v.  Darby,  28  Tex.  Civ.  App.  413, 
67  a  W.  446,  4  Tex.  Ct  Rep.  359,  and  by  the 
refusal  of  a  writ  of  error  that  decision  was 
approved  by  the  Supreme  Court  We  do  not 
think  that  the  verdict  for  $12,000,  the  amount 
to  which  the  original  verdict  was  reduced  by 
the  remittitur  required  by  the  trial  court 
can  be  regarded  as  so  excessive  as  to  author- 
ize us  to  require  a  further  remittitur. 

The  fourth,  flftli,  sixth,  and  seventh  assign- 
ments complain  of  the  refusal  of  the  ti-Ial 
court  to  give  special  instructions  requested 
by  appellant  submitting  the  Issues  of  contrll>- 
utory  negligence,  assumed  risk,  and  unavoid- 
able accident  All  of  these  issues  were  fully 
and  correctly  submitted  to  the  Jury  in  the 
main  charge  and  special  charges  given  at  ap- 
pellant's request,  and  the  trial  court  did  not 
err  in  refusing  any  of  the  charges  mentioned 
In  these  assignments.  To  have  given  these 
InstmctionB  would  have  unduly  emphasized 
the  issues  thereby  submitted,  and  subjected 
the  charge  to  the  criticism  of  being  upon  the 
weight  of  the  evidence. 

This  disposes  of  all  of  the  questions  pre- 
sented by  the  record,  and  It  follows  from  the 
conclusions  above  expressed  that  the  Judg- 
ment of  the  court  below  should  be  affirmed. 

Affirmed. 


TEEL  et  aL  t.  BIO  BBAVO  OIL  00.  et  aL 

(Court  of  Civil   Appeals  of  Texas.     June  27, 
1007.     Rehearing  Denied  Oct  10,  1907.) 

1.  AojoiNina  Lasdowrxbs  —  Use  of  Pbkk- 

ISES. 

Though  one  is  entitled  to  the  natural  use 
of  his  property,  and  is  not  liable  for  an  un- 
avoidable loss  occurring  to  his  neighbor,  yet 
be  must  so  use  his  own  property  aa  not  to  in- 
jure another. 

SEd.  Note.— For  cases  in  point,  see  Cent  IMg. 
.  1,  Adjoining  Landowners,  {  60.] 

2.  Watxbs— PoLLunoR   of   Stbeax— Liabii,- 

ITT. 

Where  the  pollution  of  a  stream  la  not  the 
necessary  result  of  the  operation  by  one  of  oil 
wells  on  his  premises,  bat  is  due  to  a  wrongs 
ful  act  in  conveying  the  waste  oil  and  water  ia- 
to  the  stream,  a  riparian  owner  injared  ther»- 
by  may  maintain  an  action  therefor. 

[E!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  |  6&] 

8.  Same. 

The  wrongful  pollution  of  a  stream  by  oq« 
riparian  owner  to  the  Injury  of  others  may  be 
enjoined. 

[Ed.  Note.— For  cases  In  point  see  Cent  'Di^^ 
ToL  4&,  Waters  and  Water  Courses,  I  08.] 
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i.  Saics— Pabties. 

Owners  of  land  in  common  and  in  several- 
ty may  join  in  one  action  for  damages  to  all 
toe  land  reanlting  from  the  pollution  of  a 
stream  by  the  acts  of  another,  and  to  enjoin 
the  farther  pollation. 

Appeal  from  District  Court,  Hardin  Ooim- 
ty;  L.  B.  Hightower,  Jadge. 

Action  by  R.  Teel,  in  his  own  behalf  and 
as  Burvivor  of  the  commmilty  of  himself  and 
deceased  wife,  Nancy  A.  Teel,  and  as  next 
friend  of  Clara  Teel,  a  minor,  and  others, 
■gainst  the  Rio  Bravo  Oil  Company  and 
others.  From  a  judgment  for  defendants, 
plaintiffs  appeal.     Reversed  and  remanded. 

Smith,  Crawford  ft  Sonfleld,  for  appel- 
lants. P.  O.  Proctor  and  D.  Edward  Greer, 
for  Gaffey  Pet  Co.  J.  L.  Autry  and  Rob- 
ertson ft  Whltaker,  for  Producers'  Oil  Co. 
Parker  ft  Hefner,  for  Rio  Bravo  Oil  Co.  and 
J.  "W.  Terry.  F.  J.  Duff  and  A.  L.  Davis, 
for  Gulf,  C.  ft  S.  F.  Ry.  Co. 

PLEASANTS,  J.  This  Is  a  suit  for  injunc- 
tion and  to  recover  damages,  brought  by  the 
appellants  against  the  appellees.  The  plain- 
tiffs in  the  suit  are  R.  Teel,  who  sues  in  his 
Individual  capacity  and  as  survivor  of  the 
community  of  himself  and  deceased  wife, 
Nancy  A.  Teel,  and  also  as  next  friend  of 
Clara  Teel,  a  minor,  J.  R.  Teel,  J.  W.  Teel, 
Hittie  Teel,  T.  F.  Teel,  Mattle  J.  Heeler,  R. 
E.  Teel,  Mlttie  Jordan,  joined  by  her  hus- 
band, Byron  L.  Jordan,  and  Etta  Teel,  a 
minor,  who  sues  by  her  guardian,  Mittie 
Teel.  The  defendants  are  the  Rio  Bravo  Oil 
Company,  J.  M.  Guffey  Petroleum  Company, 
Prodncers'  Oil  Company,  and  Gulf,  Colorado 
ft  Santa  F6  Railway  Company. 

The  third  amended  petition  upon  which 
tbe  case  was  tried,  after  setting  out  the 
names  and  places  of  residence  of  the  parties, 
alleges  that  plaintiffs  are  tbe  owners  of  the 
northeast  one  quarter  of  the  Thompson  O. 
Oaines  league  of  land,  situated  in  Hardin 
county,  and  that  said  land  is  traversed  by 
Pine  Island  bayou,  "a  large  stream  suitable 
In  proper  seacpons  to  navigation  for  logging, 
and  affording  abundant  water  for  stock,  ir- 
rigation, and  other  domestic  purposes,-  and 
furnished  plaintiffs  fishing  privileges,  and 
thereby  added  to  said  land  a  large  portion  of 
Its  value."  The  remaining  allegations  of 
said  petition  are  as  follows:  "That  the 
plaintiff  J.  R.  Teel  now  owns  130  acres  in 
the  northeast  comer  of  said  quarter  league, 
as  shown  by  conveyance  from  R.  Teel  to  J. 
R.  Teel,  and,  adjoining  him  on  the  south, 
the  plaintiff  J.  W.  Teel  now  owns  160  acres 
of  said  quarter,  shown  also  by  deed  from 
B.  Teel  to  J.  W.  Teel,  each  of  said  tracts 
tiorderlng  on  said  bayou,  and  that  the  plain- 
tiff R.  Teel  and  the  other  plaintiffs  herein, 
Including  tike  said  J.  R.  and  J.  W.  Teel,  own 
tbe  balance  of  said  quarter  league,  except 
80  acres  thereof,  as  shown  by  the  deed  from 
J.  R.  Teel  to  said  Brlce  as  tenants  In  com- 
mon.   That  the  plaintiffs  J.  R.  Teel  and  J. 


W.  Teel  reside  on  their  lands  near  said 
bayou,  on  which  their  lands  abut,  and  the 
other  plaintiffs,  except  Mittie  Jordan  and  B. 
L.  Jordan,  Mittie  Teel,  Etta  Teel,  and  T.  F. 
Teel,  reside  with  R.  Teel  on  his  old  home- 
stead owned  by  all  the  plaintiffs  as  afore- 
said within  about  300  yards  of  said  bayou, 
where  It  runs  south  of  their  house  and  about 
one-quarter  of  a  mile  from  wbere  it  runs 
west  of  their  said  house,  said  bayou  making 
an  elbow  around  said  house,  first  south,  to 
the  west  of  the  house,  and  thence  east  on  the 
south  side  of  said  house.  That  for  the  year 
Just  previous  to  the  filing  of  this  suit,  aud 
ever  since,  the  defendants  have  been  opera- 
ting for  oil  in  what  is  known  as  the  "Sara- 
toga Oil  Field,"  which  is  located  from  one 
to  one  and  a  half  miles  northeast  of  the 
premises  of  these  plaintiffs,  and  produce, 
store,  pipe,  and  handle  large  quantities  of 
oil.  That  the  Saratoga  oil  field,  in  which  is 
situated  defendants'  oil  wells,  is  a  low  basln- 
llke  territory,  with  but  little  or  no  drainage. 
That  the  defendants  have  sunk  many  oil 
wells  thereon,  from  which  they  have  brought 
to  the  surface  large  quantities  of  oil,  salt 
water,  and  other  matter,  and  they  have 
caused  the  same  to  be  wasted  and  turned 
loose  upon  the  surface,  so  that  it  has  col- 
lected in  large  quantities  and  deposits  about 
and  through  said  field,  and  said  defendants, 
acting  together  and  In  concert,  by  means  of 
a  system  of  ditching  and  by  one  or  more  of 
the  defendants  digging  ditches,  which,  by 
arrangement  together,  the  other  defendants 
are  permitted  to  use,  have  drained  and  con> 
tinue  to  drain  said  oil,  salt  water,  and  other 
refuse  matter  off  of  and  away  from  their 
lands,  and,  disregarding  the  natural  lay  of 
the  liand  and  the  natural  drainage,  the  de- 
fendants, acting  togrether,  conduct  said  oil, 
salt  water,  and  refuse  matter  by  means  of 
said  ditches  to  said  Pine  Island  bayou,  or 
so  as  to  precipitate  tbe  same  into  said  Pine 
Island  bayou.  And  plaintiffs  say,  that  said 
oil,  salt  water,  and  refuse  matter,  as  afore- 
said, although  wrongfully  permitted  to  col- 
lect and  run  over  the  land  in  aud  about  the 
vicinity  of  defendants'  oil  wells,  would  not, 
on  account  of  the  lay  of  the  land,  by  rea- 
son of  the  natural  processes  of  absorption 
and  evaporation,  reach  said  bayou,  so  as  to 
pollute  its  waters,  if  It  were  not  for  the 
wrongful  and  intentional  acts  of  tbe  defend- 
ants as  aforesaid  In  conducting  it  by  means 
of  said  ditches  to  said  bayou  or  to  such 
points  as  will  carry  It  by  natural  drainage 
on  Into  said  bayou.  That  such  matter,  con- 
sisting, as  aforesaid,  of  ol),  salt  water,  and 
other  matter,  Is  very  obnoxious,  and  carries 
with  It  poisonous  and  disagreeable  sedi- 
ments, and  gives  rise  to  obnoxious  and  pois- 
onous gases,  and  that  thus  and  thereby  the 
defendants  have  wrongfully  polluted  and 
poisoned  the  waters  of  said  Pine  Island  bay- 
ou, and  jMve  destroyed  all  the  fish  in  said 
bayou  on  plaintiffs'  premises,  and  now  cause 
large  quantities  of  oil  and  said  obnoxious 
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matter  to  be  carried  throngb  Bald  bayou  and 
to  stand  as  a  scum  on  tbe  water  thereof, 
and  bare  totally  destroyed  said  waten  for 
watering  stock  and  for  all  domestic  pur- 
poses, and  said  bayou,  being  a  stream  run- 
ning through  a  low  and  flat  territory,  spreads 
over  a  wide  area  of  the  lands  of  plaintiffs 
during  tbe  freshets  and  seasons  of  abundant 
rainfall,  which  frequently  has  occurred  and 
will  continue  to  occur,  and  thereby  distributes 
oil  and  poisonous  sediments  on  the  lands  of 
plaintiff,  injuring,  if  not  destroying,  the  trees 
and  grass  thereon,  and  gives  rise  at  all  times 
to  obnoxious  vapors  and  gases  and  disagree- 
able and  nauseous  smells,  which  pervade 
plaintiffs'  premises,  which  are  specially  dis- 
agreeable at  and  around  tbe  homes  of  plain- 
tiffs, and  tend  to  cause  sickness  and  greatly 
depreciate  the  rental  value  of  plaintiffs' 
lands  upon  the  market,  as  well  as  injures 
them  for  tbe  home  uses  and  purposes  of 
plaintiffs.  That  plaintiffs  are  engaged  in 
fanning  and  raising  of  stock,  and  own  large 
quantities  of  cattle,  horses,  and  hogs  and  oth- 
er domestic  animals,  which  have  no  other 
place  for  watering,  except  in  said  bayou,  and 
for  this  purpose  said  premises  are  rendered 
almost,  if  not  quite,  valuelesa  And  pialntiCfs 
further  say  that  said  oil  Is  very  combustible 
and  likely  to  catch  fire  and  does  at  times 
catch  fire,  and  constantly  keeps  in  danger  the 
timber  on  the  lands  of  plaintiff,  which  is 
valuable  and  plentiful,  and  Is  likely  to  be  de- 
sti'oyed,  and  a  large  quantity  has  been  de- 
stroyed, by  flre  arising  from  the  combustible 
cliaracter  of  said  oil.  Whereby  the  plaintiffs 
say  that  by  reason  of  all  the  injuries  herein' 
alleged  they  have  been  damaged  In  common 
in  tbe  sum  of  $7,000  as  to  tbe  property  held 
In  common  by  them.  And  plaintiffs  furtber 
say  that  tbe  defendants  continue  to  so  cor- 
rupt said  water  and  injure  plaintiffs,  as 
aforesaid,  and  plaintiffs'  premises,  and  will, 
80  far  as  plaintiffs  believe  and  so  allege,  con- 
tinue to  do  so,  to  their  irreijarable  injury,  un- 
less restrained  by  this  honorable  court 
Wherefore  plaintiffs  pray  that  a  writ  of  in- 
junction Issue,  perpetually  restraining  de- 
fendants, their  agents,  servants,  and  em- 
ployes from  furtber  maintaining  the  nuisan- 
ces hereinabove  described,  and  commanding 
them  to  desist  from  further  injuring  plaintiffs 
and  their  land  and  premises  in  tbe  manner 
hereinbefore  set  out,  and  for  the  damages 
hereinbefore  alleged,  for  all  costs  in  this  be- 
half expended,  and  for  such  other  relief,  gen- 
eral and  q>ecial,  as  the  court  may  deem  ade- 
quate." To  this  petition  each  of  the  defend- 
ants presented  a  general  demurrer  and  spe- 
cial exceptions,  raising  tbe  questions  of  mis- 
joinder of  parties  and  causes  of  action,  and 
challenging  the  sufficiency  of  the  petition,  on 
the  ground  that  there  are  no  sufBcient  alle- 
gations of  negligence  on  tbe  part  of  defend- 
ants to  render  them  liable  to  plaintiffs  for 
damages  for  the  injury  complained  of  or  to 
entitle  plaiatifCs  to  an  injunction. 


The  trial  Judge  overruled  tbe  general  de- 
murrers and  the  exceptions  raising  tlie  ques- 
tion of  misjoinder,  but  sustained  tbe  exception 
attacking  the  i)etition,  on  tbe  ground  that  it 
contained  no  sufficient  allegation  of  n^ll- 
gence.  Tbe  plaintiffs  declined  to  amend  to 
meet  the  ruling  of  the  court,  and  their  suit 
was  dismissed.  Under  proper  assignments  of 
error,  appellants  complain  of  the  ruling  of 
tbe  trial  court  in  sustaining  appellees'  excep- 
tions to  the  petition  on  tbe  ground  atx>ve  stat- 
ed. 

Under  their  assignments,  appellants  con- 
tend, first,  that  the  facts  alleged  in  tbe  peti- 
tion entitle  them  to  the  relief  sought,  regard- 
less of  the  question  of  whether  such  facts 
show  negligence  on  the  part  of  appellees  In 
tbe  mining  operations  conducted  by  them  on 
their  lands ;  and,  second,  that,  if  It  was  nec- 
essary to  their  right  to  recover  to  allege  and 
prove  negligence  on  the  part  of  appellees,  tbe 
facts  alleged  are  sufficient  to  show  such  neg- 
ligence. The  contention  of  appellees  is  thus 
stated  in  the  brief  filed  by  the  J.  M.  Guffey 
Petroleum  Company:  "Where  the  petition 
shows,  as  in  this  case,  that  the  defendants 
were  engaged  in  a  lawful  business,  to  wit, 
drilling  for  and  extracting  oil  from  their 
lands,  and,  inferentially,  that  the  wells  could 
be  drilled  only  on  these  lands,  since  they  were 
the  produciug-oll  lands — in  otiier  words,  the 
wells  had  to  be  located  where  tbe  oil  was, 
and  there  could  be  no  choice  of  location — 
then,  before  plaintiffs  could  recover  for  dam- 
ages caused  by  tbe  operation  of  such  wells, 
it  is  necessary  that  the  petition  show  that 
tbe  wells  were  negligently  operated,  or  negli- 
gently drilled,  or  that  the  drainage  was  negli- 
gently conducted — in  other  words,  that  the 
damage  was  caused  by  the  negligent  act,  or 
want  of  care,  on  the  part  of  defendants." 
The  question  thus  presented  is  one  upon 
which  tbe  authorities  are  not  in  entire  ac- 
cord. It  Is  a  general  principle  of  law  that  the 
owner  is  entitled  to  the  ordinary  and  natural 
use  and  enjoyment  of  bis  property,  and  if, 
while  lawfully  in  such  use  and  enjoyment, 
without  negligence  or  malice  on  bis  part,  an 
unavpidable  loss  occurs  to  bis  neighbors,  and 
It  is  damnum  absque  Injuria,  for  tbe  lawful 
use  of  one's  own  may  cause  damage  to  an- 
other, and  yet  no  legal  wrong  has  been  done 
or  liability  incurred.  On  tbe  other  hand,  the 
maxim  that  one  must  so  use  bis  own  as  not 
to  injure  another  is  generally  recognized  and 
enforced,  and  it  is  otten  extremely  difficult 
to  decide  which  of  these  principles  should 
control  In  determining  tbe  rights  of  the  par- 
ties In  the  particular  case.  In  the  case  of  RalU 
way  Co.  V.  Oaks,  94  Tex.  160,  58  S.  W.  999,  52 
L.  R.  A.  293,  86  Am.  St  Rep.  835,  Justice  Wil- 
liams, In  discussing  this  question,  says:  "In 
such  cases  It  Is  evident  that  all  of  the  circum- 
stances of  the  situation  most  be  taken  into 
consideration,  the  Importance  of  tbe  use  t(k 
the  owner,  as  well  as  tbe  extent  of  the  dam- 
age to  be  indicted  upon  bis  neighbor,  and  the 
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rtgbtB  of  the  parties  are  to  be  adjusted  In  a 
practical  way,  the  question  being  whether  or 
not  the  proposed  nse  la  a  reasonable  one  un- 
der all  the  circumstances."  Other  authori- 
ties express  this  Idea  more  concisely  in  say- 
ing that  in  such  cases  there  must  be  a  balan- 
cing of  the  rights  of  the  parties. 

Appellees  have  the  right  In  the  nse  and  en- 
joyment of  their  property  to  extract  the  oil 
therefrom,  and.  If  In  so  using  It  they  are  not 
negligent  In  conducting  their  mining  opera- 
tions, there  might  be  consequential  injury  to 
appellants'  property  necessarily  resulting 
tlierefrom,  which  would  be  damnum  absque 
injuria.  But  this  Is  not  the  case  made  by  ap- 
pellants' petition.  It  cannot  be  reasonably 
inferred  from  the  allegations  of  the  petition 
that  the  drainage  of  the  waste  oil  and  salt 
water  collected  on  appellees'  land  into  Pine 
Island  bayou  is  a  natural  and  necessary  con- 
Eequence  of  the  operation  of  appellees'  oil 
wells,  but,  on  the  contrary,  It  is  alleged  that 
in  80  draining  their  oil  fields  ap'pellees  have 
dlsr^arded  the  natural  lay  of  the  land.  If 
the  rule  contended  for  by  appellees  is  the  cor- 
rect mle  to  apply  In  cases  In  which  by  the 
opening  of  mines  on  one's  own  land  adjoining 
a  stream  the  waters  of  the  stream  are  pollut- 
ed by  the  natural  drnlnage  from  the  mine  and 
the  Innds  of  other  riparian  owners  are  there- 
by dnniaged.  It  does  not  follow  that  this  rule 
should  apply  In  this  case  where  the  facts  al- 
leged show  that  the  pollution  of  the  stream  is 
not  the  necessary  or  natural  result  of  the 
operation  by  appellees  of  their  oil  wells,  but 
is  due  to  their  alleged  wrongful  acts  In  di- 
rectly conveying  their  waste  oil  and  salt  wa- 
ter Into  the  bayou ;  It  being  alleged  in  the  i>e- 
tition  that  said  waste  oil  and  salt  water 
"would  not,  on  account  of  the  lay  of  the  land, 
1^  reason  of  the  natural  process  of  absorp- 
tion and  evaporation,  reach  said  bayou  so  as 
to  pollute  Its  waters,  if  It  were  not  for  the 
wrongful  and  Intentional  acts  of  the  defend- 
ants, as  aforesaid,  In  conducting  It  by  means. 
of  said  ditches  to  said  bayou  or  to  such  points 
as  will  carry  It  by  the  natural  drainage  on 
Into  said  bayou."  It  Is  unnecessary  to  cite 
authorities  upon  the  general  proposition  that 
the  wrongful  pollution  of  a  stream  by  one 
riparian  owner,  to  the  Injury  of  others,  will 
give  a  cause  of  action  to  the  parties  so  Injur- 
ed, and  entitle*  them  to  enjoin  the  acts  caus- 
ing such  pollution  and  to  recover  damages  for 
the  Injury  thereby  caused  them.  It  is  clear 
that  If  the  petition  had  alleged  that  appel- 
lees had  conveyed  the  waste  oil  and  salt  wa- 
ter, collected  on  their  lands,  by  other  means 
than  ditches  and  thrown  It  Into  the  bayou, 
thereby  polluting  Its  waters,  they  would  be 
liable  to  appellants  for  any  injury  thus  caus- 
ed them,  and  we  can  see  no  distinction  be- 
tweai  such  case  and  the  one  made  by  the  pe- 
tition. If,  however,  the  petition  could  be  con- 
strued as  showing  that  the  drainage  of  the 
oil  field  Into  the  bayon  and  the  consequent 
pollntion  of  the  stream  was  the  natural  result 
of  the  careful  and  proper  operation  by  appel- 


lees of  their  oil  wells,  we  would  not  bold 
that  they  could  so  pollute  the  waters  of  the 
bayou,  to  the  Injury  of  appellants,  as  alleged 
in  their  petition,  without  Incurring  liability 
therefor.  As  riparian  owners  appellants' 
rights  in  the  bayou  are  as  high  as  are  those 
of  appellees,  and  the  use  of  the  stream  by 
each  must  be  consistent  with  the  rights  of 
the  other,  and  the  maxim  "Sic  uteri  tuum," 
etc.,  must  be  observed  by  both.  The  neces- 
sities of  one  man's  business  cannot  be  the 
standard  of  another's  rights  in  a  thing  which 
belongs  equally  to  both.  We  think  such  a 
case  should  be  governed  by  the  ordinary  rules 
applicable  to  a  suit  by  a  riparian  owner  to 
recover  damages  for  the  pollution  of  the 
stream ;  and  it  would  be  no  defense  to  such 
suit  to  show  that  the  pollution  was  the  nat- 
ural consequence  of  the  conduct  by  the  de- 
fendants of  a  lawful  business,  and  was  not 
caused  by  any  negligence  on  their  part 

We  do  not  think  this  holding  is  in  conflict 
with  the  rule  announced  in  the  case  of  Rail- 
way V.  Oaks,  supra,  nor  with  the  decision  In 
the  ease  of  Railway  v.  Meadows,  73  Tex.  32, 
11  S.  W.  145,  S  L.  R.  A.  565.  Neither  of  these 
cases  were  suits  for  damages  for  pollution  of 
a  stream  and  the  consequent  destruction  of 
the  rights  of  a  riparian  owner  to  its  use  for 
domestic  purposes,  and  it  does  not  follow  that 
because  the  Injury  complained  of  in  those 
cases  was  held  to  be  damnum  absque  in- 
juria that  the  same  conclusion  should  be 
reached  in  this  case.  The  case  of  Coal  Co.  v. 
Sanderson,  113  Pa.  126,  6  Atl.  453,  57  Am. 
Rep.  445,  supports  appellees'  contention,  but 
we  do  not  think  that  decision  is  sustained  by 
the  weight  of  authority,  or  is  sound  npon 
principle.  In  that  case  the  necessities  of  a 
great  Industry,  In  which  a  large  portion  of 
the  people  of  the  state  were  Interested,  were 
given  a  controlling  effect  by  the  court  In  the 
final  determination  of  the  questions  present- 
ed. The  case  was  four  times  before  the  Su- 
preme Court,  and  upon  three  of  the  appeals 
the  court  refused  to  sanction  the  contention 
of  the  coal  company  that  It  could  not  be  held 
responsible  for  damages  to  a  riparian  owner 
for  Injuries  caused  him  by  the  pollution  of 
the  stream  by  the  pumping  of  the  water  from 
appellant's  coal  mines  Into  said  stream;  it 
being  shown  that  this  was  the  usual  and  or- 
dinary manner  of  operating  a  coal  mine  and 
said  stream  was  the  natural  drainage  of  the 
land  upon  which  the  coal  mine  was  situate. 
On  the  fourth  appeal,  however,  the  court  re- 
versed its  former  ruling,  and  held  "that  the 
use  and  enjoyment  of  a  stream  of  pure  water 
for  domestic  purposes  by  the  lower  riparian 
owners  who  purchased  their  lands  and  built 
their  houses,  and  laid  out  their  grounds  be- 
fore the  opening  of  the  coal  mine,  the  acid- 
ulated waters  from  which  rendered  the 
stream  entirely  useless  for  domestic  purposes, 
must  ex  necessitate  give  way  to  the  Interest 
of  the  community  la  order  to  permit  the  de- 
velopment of  the  natural  resources  of  the 
country,  and  to  make  possible  the  prosecution 
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of  the  lawful  bnainess  of  mining  coal."  Three 
of  the  seven  Judges  of  the  court  refused 
to  concur  In  this  opinion.  The  fallacy  of 
the  ground  upon  which  this  opinion  is  based 
is  thus  clearly  exposed  in  one  of  the  former 
opinions  of  the  court  In  the  same  case :  "The 
consequences  that  would  flow  from  the  doc- 
trine contended  for  could  be  readily  foretold. 
Relaxation  of  legal  liabilities  and  remission 
of  legal  duties  to  meet  the  current  needs  of 
great  business  organizations  In  one  direction 
would  logfcally  be  followed  by  the  same  re- 
laxation and  remission  on  the  same  grounds 
in  all  directions.  One  inrasion  of  indlyldual 
rights  would  follow  another,  and  It  would  only 
be  a  question  of  time  when,  under  the  opera- 
tion of  even  a  single  colliery,  a  whole  country- 
side would  be  depopulated."  The  right  of  a 
riparian  owner  to  recover  damages  for  injury 
to  his  property  caused  by  the  pollution  of  the 
stream,  regardless  of  the  question  of  negli- 
gence on  the  part  of  the  defendants  in  caus- 
ing such  pollution  Is  recognized  by  the  fol- 
lowing authorities :  Strobel  v.  Kerr  Salt  Ca, 
164  N.  Y.  303,  58  N.  E.  142,  51  L.  B.  A.  687, 
79  Am.  St.  Rep.  043 ;  Columbus,  etc.,  Coal  Co. 
v.  Tucker,  48  Ohio  St  41,  26  N.  B.  630,  12  L. 
R.  A.  S77,  29  Am.  St  Rep.  528;  Berger  v. 
Minneapolis  Gaslight  Co.,  60  Minn.  296,  62  N. 
W.  336;  30  Am.  &  Eng.  Ency.  Law,  p.  378, 
and  authorities  there  cited. 

In  their  original  and  second  amended  peti- 
tion appellants  J.  W.  and  J.  R.  Teel  sought 
to  recover  damages  for  the  alleged  injury  to 
the  two  tracts  of  land  held  by  each  In  sev- 
eralty. In  addition  to  the  damages  claimed  to 
the  land  owned  by  them  in  common  with  the 
other  plaintiff.  The  trial  court  sustained  ex- 
ceptions to  this  petition  on  the  ground  of 
misjoinder  of  causes  of  action,  and  said  ap- 
pellants excepted  to  this  ruling,  but  In  com- 
pliance therewith  in  the  third  amended  petii 
tion  filed  by  ail  of  the  plaintiffs  said  appel- 
lants expressly  dismissed  their  claim  for  dam- 
ages to  the  land  held  by  them  in  severalty. 
Under  an  appropriate  assignment  of  error, 
they  here  complain  of  the  ruling  of  the  trial 
court  In  holding  that  they  could  not  set  up 
in  this  suit  their  claim  for  damages  to  the 
lands  held  by  them  in  severalty.  We  think 
the  trial  court  erred  in  this  ruling.  All  of 
the  plaintlflTs  have  a  common  complaint 
against  the  defendants  for  an  injury  of  the 
same  kind  inflicted  by  the  same  acts,  and 
they  would  have  the  right  to  Join  in  a  suit 
for  injunction  to  restrain  the  commission  of 
the  acts  complained  of  if  none  of  them  owned 
any  of  the  lands  In  common.  In  Strobel's 
Case,  supra,  this  was  expressly  decided. 
They  being  entitled  as  individual  owners  to 
Join  In  the  suit  for  Injuactiou  to  protect  the 
land  held  by  them  in  severalty  from  the  in- 
jury couvplalned  of,  it  would,  we  think,  nec- 
essarily follow  that  In  such  suit  they  could 
also  assert  their  claim  for  damages  suffered 
by  them  individually  by  reason  of  such  In- 
Jury.  There  can  be  no  reason  why  they 
should  not  be  allowed  In  this  suit  to  adjudi- 


cate all  of  their  claims  against  the  defendants 
growing  out  of  the  alleged  wrongful  acts  of 
which  complaint  is  made  and  against  which 
the  injunction  Is  sought  This  holding  Is, 
we  think,  required  by  the  rule  against  a  mul- 
tiplicity of  suits. 

From  the  conclusion  above  expressed,  it 
follows  that  the  judgment  of  the  court  below 
must  be  reversed,  and  the  cause  remanded; 
and  It  is  so  ordered. 

Reversed  and  remanded. 


QXJUF,   W.  T.  &  P.  RT.  CO.  ▼,  WITTNB- 
BERT. 

(Court  of  Civil   Appeals   of  Texas.    June  21, 
1907.    Rehearing  Denied  Oct  10,  1907.) 

L  Railboads— Injuries  to  Persons  Unload- 
ing Cabs— Inspection— Extent  of  Duty. 
Where  plaintiff  was  injured  while  attempt- 
ing to  unload  an  cil  tank  car,  because  the  un- 
loading valve  had  been  left  open  when  the  car 
was  delivered  by  defendant  the  nltlpiate  connect- 
ing carrier,  defendant,  before  delivering  the  car, 
though  It  was  a  foreign  one,  to  be  unloaded,  did 
not  as  a  matter  of  law  discltarge  Its  whole  duty 
by  inspecting  the  outward  condition  of  the  car 
and  tank,  bnt  was  bound  to  use  reasonable  care 
to  ascertain  that  the  unloading  appliances  were 
in  proper  condition. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig 
ToL  41,  RaUroads,  §S  873-877.] 

2.  Sake— Question  fob  Just. 

Whether  the  railroad  company  was  negli- 
gent in  failing  to  make  a  sufficient  Inspection  of 
the  car,  and  to  ajscertain  that  tlte  unloading 
valve  was  open,  was  for  the  jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  f  918.] 

8.  Saue— AssuKED  Rise. 

Where  plaintiff  was  injured  while  attempt- 
ing to  unload  an  oil  tank  car,  because  the  un- 
loading valve  had  been  negligently  left  open  when 
the  car  was  delivered,  without  plaintifrs  knowl- 
edge, and  plaintiff  proceeded  in  the  same  man- 
ner as  he  had  previously  done  with  limiiar  can 
which  had  always  been  delivered  with  the  valves 
closed,  lie  did  not  assume  the  risk. 

'4.  Same— CoNTRiBUTOBT  Neoliqerob. 

Where  plaintiff  unscrewed  the  cap  of  a  dis- 
charge pipe  of  an  oil  tank  car,  erroneously  as- 
suming that  the  discharge  valve  was  closed,  his 
act  in  attempting  to  stop  the  flow  of  oil,  when 
the  cap  came  off,  by  trying  to  screw  the  cap  on 
again,  causing  the  oil  to  gush  into  his  face  and 
eyes,  was  not  contributory  negligence  as  a  mat- 
ter of  law. 

[Ed.  Note.- For  cases  in  point,  see  Cent  Dig. 
vol.  41,  ~  ■"       '     " 


Railroads,  {  918.1 

6.  BviDENOB— Conclusion. 

Where  plaintiff  was  injured  while  endeavor- 
ing to  unload  an  oil  tank  car,  evidence  as  to  the 
proper  manner  of  unloading  such  cars,  whidi 
was  merely  the  witness*  conclusion  as  to  what 
ordinary  care  required  a  person  to  do  under  such 
circumstances,  was  properly  excluded. 

(Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  20,  Evidence,  H  2248-2254.] 

6.  Same. 

Evidence  as  to  how  witness  would  have  ac^ 
ed  had  he  been  in  plaintiff's  place,  and  as  ts 
how  a  man  of  ordinary  prudence  would  have 
acted,  was  objectionable  ••  calling  for  a  conclu- 
sion. 

[Ed.  Note.— For  cases  in  point,  sea  Cent  Dig. 
vol  20,  Evidence,  {{  2148-2150J 
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7.  Appeal  — PBEJt7DicB—RuuNOB  on  Eti- 

DXKCK. 

Defendant  waa  not  prejudiced  by  the  rejec- 
tion of  evidence  to  show  what  had  been  folly 
proved  by  plaintiiTB  own  testimony. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Die. 
vol.  3.  Appeal  and  Error,  {  4164.] 

8.  Damages— IwjtTKiES—IiOST  Time. 

Where  plaintiff  was  injnred  while  unloading 
•n  oil  tank  car  by  the  alleged  npglijrence  of  de- 
fendant railroad  company  in  delivering  the  car 
to  plaintiff's  employer  with  the  discharge  valve 
open,  plaintiff  was  not  barred  from  recovering 
for  lost  time  caused  by  his  injuries  because  his 
employer  continued  to  pay  his  regular  wages  as 
a  gratuity  while  plaintiff  was  unable  to  work  on 
•cconnt  of  his  injnries.  i 

rBd.  Note. — For  cases  in  iraint,  see  Cent.  Dig.  i 
TOI.  15,  Damages,  i  111.]  j 

Appeal  from  District  Court,  De  Witt  Conn-  j 
tr;  James  C.  Wilson,  Judge.  i 

Action  by  Dan  Wlttnebert  against  the  I 
Onlf,  Western  Texas  &  Paclflc  Railway  Com-  i 
pany.  From  a  judgment  for  plaintiff,  de-  \ 
fendant  appeals.    Affirmed.  I 

Proctors,  Vandenberge  &  Craln,  for  appel-  1 
lant.    liOCkey  ft  Lewrlgbt,  for  appellee.  | 

I 
REESE,  J.    Tbe  appellee,  Dan  Wlttnebert,  I 
brings  tbls  solt  against  the  appellant,  the  , 
Gulf,  Western  Texas  &  Pacific  Railway  Com-  i 
pany,   to  recover  damages  for  personal   In- 
jarles  alleged  to  have  been  received  by  him 
occasioned  by  the  negligence  of   appellant, 
and  npon  trial  with  a  jury  recovered  judg- 
ment fbr  $1,500,   from  which  judgment  the 
railway  company  appeals. 

Appellant  pleaded  the  general  issue,  and 
also  assumed  risk  and  contributory  negli- 
gence on  the  part  of  appellee. 

The  facts  are  substantially  as  follows:  Ap- 
pellee  was  in  the  employ  of  H.  Runge  ft  Co., 
as  manager  of  a  gin  plant  at  Cuero,  Tex., 
owned  and  operated  by  them!  A  tank  car  I 
loaded  with  Beaumont  oil  and  consigned  to 
Range  &  Co.  was  on  the  12tb  day  of  June, 
1903,  transiwrted  over  appellant's  road  from 
Victoria  to  Cuero,  and  was  by  it  placed  on 
a  side  track  of  appellant  near  the  gin  plant, 
to  be  nnloaded.  The  car  was  received  by 
appellant  from  a  connecting  carrier  at  Vic- 
toria. Opposite  where  the  car  was  placed, 
there  was  the  end  of  a  pli>e  which  extended 
under  tbe  gronnd  to  the  storage  tank  of  said 
Bnnge  ft  Co.,  distant  about  200  feet.  Tbe 
car  was  constructed  In  the  following  manner: 
It  was  a  cylindrical  Iron  tank,  and  on  the 
upper  side,  about  in  the  center,  was  an  open- 
ing through  which  the  oil  was  piped  into  the 
car  in  loading.  Over  this  opening  was  a  cir- 
cnlar  metal  covering  to  close  the  opening, 
called  the  "dome*'  of  the  car.  On  tbe  under 
side  of  the  tank,  beneath  the  dome,  an  Iron 
pliw  extended  from  an  opening  in  the  tank 
perpendicularly,  the  lower  end  being  about 
two  feet  from  the  ground.  This  is  the  dis- 
charge pipe  nsed  In  unloading- tbe  tank.  A 
heavy  metal  cap  screws  qn  to  tbe  lower  end 
of  this  pipe.  Orer  this  discharge  pipe,  where 
It  connected  with  the  lower  side  of  the  tank, 


rested  a  Talve,  known  as  a  "safety,"  or 
"foot,"  valve.  When  this  valve  was  closed, 
no  oil  could  get  Into  the  discharge  pipe.  A 
circular  iron  rod  was  fastened  to  the  top  of 
this  valve,  and  extended  Into  the  dome.  The 
purpose  of  this  rod  was  to  open  and  close 
this  valve.  This  was  done  by  raising  the  tap 
of  the  dome  and  with  a  wrench  turning  the 
rod.  If  this  valve  was  open,  and  the  tank 
loaded  with  oil,  the  effect  would  be  that  the 
oil  passed  Into  the  discharge  pipe,  and  was 
only  prevented  from  escaping  by  the  cap  on 
tbe  lower  end  of  the  discharge  pipe.  If  this 
valve  was  down,  the  way  to  unload  the  car 
was  to  unscrew  the  cap  at  the  end  of  tbe 
discharge  pipe  and  attach  thereto  a  piece  of 
hose,  connecting  the  same  with  pipe  leading 
into  the  storage  tank,  then  raise  the  inner 
valve  by  means  of  the  iron  rod  in  the  dome, 
when  the  oil  would  ran  oat  into  the  storage 
tank.  It  had  been  the  custom  for  the  appel- 
lant to  place  loaded  oil  tank  cars  consigned 
to  Runge  &  Co.  on  the  side  track  at  the  place 
In  question,  when  the  employes  of  Runge  ft 
Co.  would  unload  the  car.  This  work  bad 
been,  with  previous  consignments,  done  by 
'appellee  with  an  assistant,  and  he  knew  all 
about  the  construction  of  the  car  and  how 
the  work  should  be  done.  On  the  day  of  the 
accident  appellee,  with  an  assistant,  went  to 
onload  the  tank  car  In  question,  assuming, 
as  had  always  been  the  case  with  cars  pre- 
viously delivered,  that  the  inside  valve  was 
down  BO  as  to  prevent  the  oil  escaping.  Ap- 
pellee, with  his  assistant,  went  underneath' 
tbe  car  and  b^an  to  unscrew  the  cap  on  the 
lower  end  of  the  discbarge  pipe  for  tbe  por^ 
pose  of  connecting  the  hose.  When  the  cap 
was  about  unscrewed,  the  weight  of  the  oU 
forced  It  oCT,  and  the  oil  gushed  out  with 
great  force  upon  appellee,  and  In  bis  face  and 
eyes.  He  endeavored  to  replace  the  cap,  and. 
In  doing  BO,  the  oil  gushed  In  his  face  and 
eyes,  inflicting  upon  him  serious  injuries. 
The  flow  of  the  oil  was  finally  stopped  by  the 
man  who  was  working  with  appellee,  with 
the  assistance  of  another,  going  upon  the 
top  of  the  car,  opening  tbe  dome,  and  screw- 
ing down  tbe  valve. 

All  of  the  cars  previously  delivered  by 
appellant  to  Runge  ft  Co.  and  unloaded  by 
appellee,  of  which  there  had  been  several, 
bad  been  so  delivered  with  the  safety,  or 
foot,  valve  closed,  so  that,  when  the  lower  cap 
was  screwed  off,  the  hose  could  be  attached 
with  safety,  no  oil  escaping.  Tbls  tank  car 
had  beer  Inspected  by  appellant's  Inspector 
at  Victoria,  and  was  found  to  be  in  good 
condition  so  far  as  an  outward  Inspection 
disclosed.  The  Inspector  made  no  examina- 
tion to  see  If  the  Inner  valve  was  screwed 
down.  To  do  this.  It  would  have  been  neces- 
sary to  take  off  the  top  of  the  dome,  when 
tbe  position  of  the  rod  connecting  with  this 
valve  would  have  shown  whether  It  was 
dosed  or  not  The  car  was  loaded  at  Beau- 
mont, and  came  to  appellant  over  connecting 
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roads.  The  case  turns  substantially  upon 
the  question  as  to  whether  It  was  the  duty 
of  appellant  to  use  ordinary  care  to  see  that 
the  car  was  delivered  to  the  consignee  In  a 
safe  condition  for  unloading,  which  inTolved 
the  closing  of  the  valve  on  the  inside  of  the 
tank,  or  whether  it  was  appellee's  duty  to  see 
that  this  was  done  before  undertaking  to 
unload  the  car  as  he  did,  involving  the  Issues 
of  assumed  risk  and  contributory  n^ligenee. 

Appellant  contends  that  In  this  regard  It 
owed  no  duty  to  appellee,  that  the  only  in- 
spectlon  it  was  required  to  make  was  such  as 
would  be  necessary  to  determine  the  outside 
condition  of  the  car,  and  did  not  require  it 
to  take  off  the  dome  of  the  car  to  see  If 
the  valve  was  screwed  down.  Upon  this 
view,  the  court  was  requested  to  instruct  a 
verdict  for  defendant,  which  was  refused, 
and  the  issue  was  submitted  to  the  jury  as 
to  whether  appellant  was  negligent  in  failing 
to  make  such  inspection  of  the  car  as  would 
have  disclosed  the  defect  in  the  unloading 
apparatus.  The  question  Is  presented  by 
many  assignments  of  error  in  different  forms, 
but  they  all  present  at  last  substantially  the 
single  question:  Did  appellant  owe  any  duty 
of  inspection  In  the  matter  complained  of? 
If  it  owed  no  duty,  there  was  of  necessity 
no  negligence.  Appellant's  contention  is  that 
as  matter  of  law  from  the  undisputed  evi- 
dence there  was  no  duty  and  no  negligence. 
If  it  be  conceded  that  it  is  not  the  duty  of 
a  railway  company  receiving  a  car  from  a 
connecting  carrier  to  ascertain  by  inspection 
whether  it  was  properly  loaded  before  de- 
livery to  the  consignee,  that  would  not  settle 
the  question  here  presented.  The  defect 
here  was  not  in  the  contents  of  the  car  or 
the  manner  in  which  they  were  placed  in  the 
car.  The  defect  was  in  the  arrangement  of 
the  car  itself,  arising  from  the  peculiar  ap- 
paratus provided  for  unloading.  It  Is  true 
that  this  defect  could  not  be  discovered  by 
an  outward  Inspection  of  the  car,  but  to  do 
so  it  was  only  necessary  to  take  off  the  top 
of  the  dome.  The  construction  of  the  appa- 
ratus was  known  to  appellant's  employes. 
The  consequences  of  an  attempt  to  unload 
the  tank  in  Its  defective  condition  as  to  the 
position  of  the  valve  might  also  be  readily 
antldnpted. 

A  great  many  cases  are  cited  in  the  briefs 
of  both  parties,  all  of  which  have  been  ex- 
amined, but  none  of  them,  we  think,  throws 
any  light  upon  the  case  here  presented  ei- 
ther by  reason  of  their  facts,  or  by  reason 
of  any  general  principle  settled,  except  the 
case  of  Sykes  v.  Railway  Oo.,  178  Mo.  693, 
77  S.  W.  723,  by  the  Supreme  CJourt  of  Mis- 
souri. The  material  facts  In  that  case  are 
as  follows:  Plaintiff  was  a  common  laborer 
in  the  employ  of  the  St.  Louis  Car  Wheel 
Company.  It  was  a  part  of  plaintiff's  busi- 
ness to  unload  old  car  wheels  brought  to 
the  car  wheel  company's  place  of  business  to 
be  repaired.    A  car  belonging  to  the  defend- 


ant company,  loaded  with  old  wheels,  had 
been  transported  by  defendant,  as  an  inter- 
mediate carrier,  to  the  end  of  its  line  and 
there  delivered  to  the  ultimate  carrier,  by 
whom  it  was  transported  and  delivered  to  the 
car  wheel  company.  While  being  unloaded 
by  plaintiff  and  other  employes  of  the  car 
wheel  company,  plaintiff  stepped  into  a  hole 
in  the  floor  of  the  car,  and  was  injured.  It 
was  held  that  an  Intermediate  carrier  is  not 
charged  with  notice  that  any  particular  car  is 
to  be  delivered  at  the  premises  or  upon  the 
switch  of  the  consignee,  or  that  the  con- 
signee's servants  are  to  unload  it,  or  that  the 
car  would  be  unloaded  at  the  depot  of  the 
ultimate  carrier  by  Its  servants,  therefore  It 
is  no  part  of  the  duty  of  an  intermediate 
carrier  to  examine  a  car  to  see  whether  it  is 
in  a  safe  condition  for  any  i>er8on  to  enter 
upon  It  for  the  purpose  of  unloading.  With 
regard  to  the  duty  of  the  ultimate  carrier, 
in  which  case  appellant  stands,  the  court 
says:  "And  when  a  car  is  loaded  for  a 
through  shipment,  and  must  pass  over  one 
or  more  connecting  roads  before  It  finally 
comes  Into  the  possession  of  the  ultimate 
carrier  for  delivery  to  the  consignee,  It  Is  the 
duty  of  the  ultimate  carrier,  before  deliver- 
ing it,  to  examine  it  and  ascertain  whether 
it  Is  in  such  a  state  of  repair  that  the  serv- 
ants of  the  consignee,  while  exercising  rea- 
sonable care  themselves,  can  enter  upon  it 
with  reasonable  safety  for  the  purpose  of  un- 
loading It;  and,  if  it  is  not  in  such  a  con- 
dition, it  is  the  duty  of  the  railroad  to  make 
the  necessary  repairs,  or  to  notify  the  con- 
signee of  the  unsafe  condition  of  the  car,  so 
that  the  consignee  can  warn  his  servants  be- 
fore they  enter  upon  It  Therefore,  in  the 
case  just  instanced,  the  Initial  carrier  is  lia- 
ble because  it  was  negligent  in  selecting  an 
unsafe  and  improper  car  upon  which  to  load 
the  freight,  and  the  ultimate  carrier  Is  lia- 
ble because  It  was  negligent  in  delivering 
an  unsafe  car  to  the  consignee,  knowing  that 
the  servants  of  the  consignee  would  enter 
upon  it  to  unload  it"  The  holding  is  in- 
consistent with  appellant's  contention  that 
it  was  not  required  to  go  any  further  In  the 
way  of  inspection  of  the  car  than  to  give 
it  such  outward  inspection  as  would  be  nec- 
essary to  determine  whether  It  was  in  good 
order  for  the  purpose  of  being  transported 
with  its  load.  The  defect  In  the  floor  of 
the  car  loaded  with  car  wheels,  not  discov- 
erable by  an  outward  inspection  and  which 
did  not  In  any  way  interfere  with  its  safe 
transportation  with  its  load,  but  only  affect- 
ed the  safety  of  persons  entering  it  for  the 
purpose  of  unloading,  seems  to  us  strongly 
analogous  to  the  facts  of  the  present  casa  It 
is  not  claimed  that  appellant  made  any  in- 
spection of  the  unloading  apparatus,  and  it 
is  clear  that,  If  any  such  inspection  had  been 
made,  it  would  have  disclosed  that  the  valve 
was  open.  That  the  car  was  a  foreign  car, 
not  the  property  of  appellant,  did  not  affect 
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the  question.  Railway  v.  Kernan,  78  Tex. 
284.  14  S.  W.  668,  9  L.  E.  A.  703,  22  Am.  St 
Rep.  52.  We  think  the  facts  presented  the 
Issue  of  negligence  which  was  properly  sub- 
mitted to  the  Jury,  and  the  evidence,  upon 
this  issue,  is  sufficient  to  support  their  find- 
ing! 

If  It  was  the  duty  of  appellant  to  exercise 
ordinary  care  to  ascertain  If  the  loading  ap- 
paratus was  In  such  condition  that  the  car 
could  be  unloaded  with  safety  In  the  manner 
In  which  all  previous  shipments  had  been 
unloaded,  it  cannot  be  said,  as  matter  of  law, 
that  appellee  assumed  the  rislc  of  undertalc- 
ing  to  unload  the  car  in  its  defective  condi- 
tion. He  had  the  right  to  assume  that  appel- 
lant had  done  its  duty,  and  that  the  car 
was  In  a  proper  condition  to  be  unloaded, 
without  himself  making  an  Inspection  to  de- 
termine whether  the  valve  was  closed.  This 
would  have  required  him  to  first  see  whether 
appellant  had  done  its  duty  before  proceed- 
ing to  attach  the  hose.  He  neither  assumed 
the  risk  brought  about  by  appellant's  negli- 
gence, nor  can  he  be  said  as  matter  of  law 
to  have  been  guilty  of  contributory  negligence 
In  relying  upon  the  proper  discbarge  of  Its 
duty  by  appellant.  There  was  no  evidence 
to  show  that  appellee  knew  or  had  any  rea- 
son to  believe  that  appellant  had  not  proi)er- 
iy  discharged  its  duty  of  inspection,  or  that 
the  car  was  not  In  safe  condition  for  un- 
loading in  the  manner  in  which  he  proposed 
to  do  the  work,  as  all  ears  previously  de- 
livered by  appellant  had  been.  The  Issue 
of  contributory  negligence  on  the  part  of 
appellee  was  submitted  to  the  Jury  by  a 
proper  charge,  and  the  evidence  on  this  point 
is  sufficient  to  authorize  the  finding  In  his 
favor  on  this  issue. 

Appellee's  act  In  trying  to  stop  the  flow  of 
oil  when  the  cap  of  the  discharge  pipe  came 
off,  by  trying  to  screw  it  back  on,  thus  caus- 
ing the  oil  to  gush  into  his  face  and  eyes, 
as  contended  by  appellant,  cannot  be  said  to 
constitute  contributory  negligence  as  matter 
of  law.  Appellee  was  confronted  with  an  ex- 
traordinary condition,  Involving  danger  to 
himself  caused  by  the  negligence  of  appel- 
lant, and  was  not  required  to  act  on  the  spur 
of  the  moment  with  coolness  and  Judgment 
in  choosing  what  course  to  pursue  for  his 
own  safety.  The  evidence  Indicates  that  the 
first  gush  of  the  oil,  when  the  cap  came  off, 
threw  It  In  his  face  and  eyes,  and,  tn  fact, 
all  over  him.  We  are  of  the  opinion  that 
there  was  no  error  In  refusing  any  of  the 
special  instructions  requited  by  appellant, 
nor  In  the  charge  given,  in  any  of  the  par- 
ticnlars  complained  of,  and  the  assignments 
presenting  the  same  are  overruled. 

There  was  no  error  In  sustaining  appellee's 
ol>jectl(Hi  to  the  testimony  of  the  witness 


Fischer  as  to  the  proper  manner  of  unload- 
ing oil  tank  cars.  This  testimony  was  in 
substance  and  effect  merely  the  witness'  con- 
clusion as  to  what  ordinary  care  required  a 
man  to  do  In  such  case,  and  was  a  matter 
about  which  the  Jury  were  the  proper  Judges. 

The  same  may  be  said  with  regard  to  the 
testimony  of  the  witness  Bates,  as  to  how 
be  would  have  acted  If  he  had  been  In  ap- 
pellee's place,  and  with  regard  to  the  tes- 
timony of  the  witness  Currlln,  as  to  how  a 
man  of  ordinary  prudence  would  have  act- 
ed. The  evidence  conclusively  shows  that 
the  flrst  notice  appellee  had  that  everything 
was  not  right  was  when  the  oil  forced  the 
cap  off.  It  being  Just  about  to  come  off,  and 
the  oil  was  thrown  Into  his  eyes  by  the  flrst 
discharge.  Bates'  testimony  was  addressed 
to  a  different  state  of  facts. 

The  two  letters  offered  in  evidence  by  ap- 
pellant, referred  to  In  the  twenty-first  assign- 
ment of  error,  were  wholly  immaterial,  and 
there  was  no  error  In  sustaining  appellee's 
objection  to  their  introduction. 

The  facts  proposed  to  be  shown  by  the 
witness  Sweeney  were  shown  fully  by  the 
testimony  of  appellee  himself.  It  was  not 
necessary  to  prove  that  any  one  would  know 
that.  If  the  cap  was  taken  off  of  the  discbarge 
pipe  while  the  valve  was  open,  the  oil  would 
gush  out  Appellee  testified  that  he  knew  it; 
that  "It  was  a  matter  of  common  sense  to 
anybody." 

It  appears  from  the  evidence  that,  appel- 
lee being  an  old  and  valued  employ^  of  Runge 
&  Co.,  they  continued  to  pay  him  his  regular 
wages  while  he  was  unable  to  work  on  ac- 
count of  his  injuries.  Appellant  requested 
the  court  to  Instruct  the  Jury  that  nothing 
should  be  allowed  appellee  for  lost  time. 
There  was  no  error  In  refusing  this  instruo- 
tlon.  Railway  Co.  y.  Oodt,  20  Tex.  Oiv.  App. 
520,  50  S.  W.  135;  Railway  Co.  v.  Flood,  35 
Tex.  Civ.  App.  197,  79  S.  W.  1106;  Williams 
V.  Railway  Co.  (Mo.  Sup.)  27  S.  W.  387.  In 
the  two  first  cases  citeb  it  was  held  that  the 
fact  that  the  loss  was  covered  by  Insurance 
could  not  be  considered  In  mitigation  of  dam- 
ages. In  the  other  case  of  Williams  v.  Rail- 
way Co.,  which  Is  exactly  in  point,  it  was 
held  by  the  Supreme  Court  of  Missouri  that 
It  was  no  defense.  In  a  case  of  this  kind,  that 
plahitlfrs  employer  had  continued  his  sal- 
ary while  be  was  disabled.  The  court  says: 
"There  can  be  no  abatement  of  damages  on 
the  ground  of  partial  compensation,  when  it 
comes  from  a  collateral  source,  independent 
of  the  defendant" 

All  of  the  assignments  of  error  not  spe- 
cifically mentioned  or  discussed  have  been  ex- 
amined, and  are  overruled.  We  find  no  error 
In  the  record,  and  ths  Judsmeat  ia  affirmed. 

Affirmed. 
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WEST  et  al.  y.  HERMANN  et  aL 

(Coart  of  Civil   Appeals  of  Texas.    June  28, 
1907.     Rehearing  Denied  Oct.  10,  1807.) 

1.  Deeds— CoNSTBTjcTioN— Limitation. 

A  deed  executed  by  certain  of  the  hein  of 
H.  recited  that  they  had  granted  to  J.  the 
described  property,  etc.,  followed  by  a  clause 
that  the  same  was  their  share  of  their  inherit- 
ance of  the  estate  of  B.,  their  father.  Held, 
that  such  latter  clause,  while  available  as  part 
of  the  description,  did  not  constitute  a  limita- 
tion on  the  estate  conveyed  so  as  to  lessen  the 
scope  of  the  granting  clause  of  the  deed,  under 
the  rule  that  a  general  clause  erroneously  re- 
ferring to  a  particular  source  of  title  of  the 
interest  passed  by  the  granting  clause  will  not 
restrict  the  interest  so  conveyed. 

2.  Samk. 

N.,  as  heir  of  her  father,  executed  a  deed 
ccnveying  all  of  her  share  in  602  acres  out  of 
one-third  of  a  league  originally  granted  to  J., 
being  the  remainder  of  said  third  of  the  league 
unsold  May  18,  1858,  situated  on  the  San 
Jacinto  river,  also  her  share  in  a  labor  of  laud 
granted  to  D.,  and  transferred  by  him  to 
N.'s  father.  Held,  that  such  deed  did  not  pass 
any  interest  in  the  land  which  the  grantor  sub- 
sequently inherited  from  her  mother,  nor  any 
interest  which  she  had  in  land  in  another  sur- 
vey. 

8.  Saioe. 

N.  in  1873,  describing  herself  as  heir  of 
her  father,  executed  a  deed  to  her  share  in  a 
802-acre  survey  out  of  one-third  of  a  league  of 
land  originally  granted  to  J.  Thereafter,  and 
subsequent  to  the  death  of  her  mother,  she  ex- 
ecuted another  deed,  describing  all  the  parcels 
of  land  inherited  from  her  father's  estate,  being 
parts  of  the  J.  one-third  league  and  the  S.  one- 
third  league  in  H.  county,  reciting  her  inten- 
tion to  convey  all  the  interest  she  owned  by  in- 
heritance from  her  parents  in  such  tracts  of 
land.  Held  that,  while  the  latter  deed,  passed 
whatever  title  N.  acquired  in  both  tracts  from 
both  parents,  it  did  not  pass  the  interest  N. 
inherited  from  her  brother  and  sister,  who  died 
in  1864  and  1866,  respectively. 

4.  TbeSPASS  to  TbT  TiTIJt  — CJONVETANOB- 
OonSTBTJOTION— PUtADING. 

Where  a  demurrer  was  sustained  to  a 
petition  in  trespass  to  try  title,  and  one  of  the 
instruments  pleaded  contained  language  which, 
when  it  was  soug^ht  to  apply  it  to  the  subject- 
matter,  was  ambiguous,  its  construction  must 
be  arrived  at  in  the  manner  that  the  deed  would 
be  construed  between  the  original  parties  under 
the  rule  that,  if  the  language  was  susceptible 
of  more  than  one  meaning,  the  original  parties 
were  bound  by  the  sense  in  which  it  was  mu- 
tually used,  and  only  such  interest  passed  as 
the  meaning  placed  on  the  language  by  the 
parties  would  serve  to  convey. 

6.  Vendob  and  Pubchabeb  —  Deeds  —  Oon- 
STBUCTION  —  Innocent  Pubchaseb  fob 
Value. 

In  order  that  subsequent  purchasers  may 
acquire  a  greater  interest  under  an  ambiguous 
deed  than  passed  as  between  the  parties,  they 
must  show  themselves  to  be  innocent  purchasers 
for  value,  without  notice  of  the  fact  that  the 
original  parties  had  used  the  language  in  a  sense 
other  than  its  usual  and  commonly  accepted 
meaning. 

6.  Contbaotb— GoHBiBUonroN  —  Meaning    ov 

WOBDS. 

With  reference  to  the  meaning  of  words 
used  in  contracts,  the  common  or  popular  stand- 
ard controls. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
*o\.  11,  Contracts,  |  782.] 


7.  Wdeds   and  Phbasm— "Mutdai,  Stand- 
ard." 

By  the  term  "mutual  standard"  is  meant 
the  meaning  in  which  an  ambiguous  word  or 
phrase  was  used  and  accepted  by  both  parties 
to  the  contract  or  undertaking  to  express  in 
writing  the  terms  of  the  actual  agreement. 

8.  Evidence  —  Contbaots  —  Conbtbuction  — ' 
Pabol  Evidence. 

The  rule  with  reference  to  mutual  standards 
in  the  construction  of  ambiguous  words  or 
clauses  in  contracts  is  subject  to  the  modification 
that  a  clear  and  unambiguous  meaning  will  not 
be  overthrown  by  resort  to  parol  to  determine 
what  the  parties  actually  meant 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  20,  Evidence,  {§  2104,  2105.] 

9.  Same)— Paboi.  Evidence— Deeds. 

Where  a  deed  described  certain  property  as 
conveyed,  a  subsequent  clause  redtmg  that  all 
the  same  consisted  of  the  grantors'  shares  in 
their  inheritance  of  the  estate  of  B.,  which  was 
an  erroneous  8t"tement  of  the  source  of  their 
title,  did  not  render  the  deed  ambiguous,  nor  au- 
thorize the  parol  evidence  to  vary  the  meaning 
of  the  terms  of  the  grant. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
VOL  20,  Evidence,  {  2119.] 

10.  Descent    and    Dibtbibution  —  IdNB    or 
Descent. 

Where  B.  died  seised  of  certain  land,  leav- 
ing N.  and  her  brother  and  sister  surviving^ 
and  the  brother  and  sister  died  leaving  N.  sui^ 
viving,  N.'s  interest  in  the  shares  of  the  land 
descendible  to  the  brother  and  sister  passed  t» 
her  as  their  heir,  and  not  as  heir  of  her  father. 

11.  Deeds— CoNSTBUcnoN. 

The  rule  that  a  deed  must  be  construed 
most  strongly  against  the  grantor  does  not 
prevail  where  the  terms  of  the  deed  are  ambig- 
uous, and  it  is  alleged  that  the  parties  to  th» 
deed  used  the  language  in  a  permissible,  but 
special,  sense. 

[EA,  Note.— For  cases  in  point,  see  Oeni,  Die 
vol.  16,  Deeds,  |  235.] 

12.  WOBDB  AND  Phbases— "Estate." 

The  word  "estate"  has  a  variety  of  sl^ifl- 
cations.  It  may  mean  the  property  of  a  living 
man,  the  projperty  of  a  decedent,  which  passes 
to  his  administrator  for  the  payment  of  debts 
of  the  community,  or  the  proper^  of  a  husband 
and  wife  of  which  the  husband  dies  seised,  and 
may  appropriatelv,  though  not  accurately,  be 
used  to  signify  the  property  of  a  decedent  so 
long  as  it  remains  undivided. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  2475-2492;  vol.  8,  pp. 
765^-7654.] 

13.  Receivebs  —  Consebvation   of   Intkbkst 
Pendiro  Suit. 

Where  lands  in  which  plaintifb  appeared 
to  have  an  interest  were  chiefly  available  as  oil 
lands,  and  it  appeared  probable  that  plaintiffs 
would  be  successful  in  establishing  title  to  such 
interest,  the  court  was  authorized  hy  Rev.  St. 
1895,  art.  1465,  to  appoint  a  receiver  to  take 
charge  of  the  per  cent,  of  the  oil  output  which 
would  fall  to  plaintiffs  if  they  ultimately  suc- 
ceeded. 

Appeal  from  District  Court,  Harris  Coan- 
ty ;  Norman  G.  Klttrell,  Judge. 

Trespass  to  try  title  by  Eliza  West  and 
others  against  George  H.  Hermann  and  oth- 
ers. From  a  Judgment  for  dtfendants,  plain- 
tiffs appeal.    Reversed  and  rouanded. 

Bwing  dc  Ring,  Rowe  ft  Roive,  Sam  &  Brad- 
ley, Sallway  ft  McAskill,  and  John  A.  Klr- 
llcks,  for  appellants.  Ross  ft  Wood,  for  ap- 
pellees Cranberry  and  Smith.    Stewart,  Stew- 
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art  &  Lockett,  for  appellee  Hermann.  Hnt- 
cbeson,  Campbell  ft  Hutcheson,  for  appellees 
Texas  Co.,  Moonshine  Co.,  Producers'  Oil  Co., 
W.  B.  Sharp,  and  Howard  B.  Hughes. 

OILIi,  C.  J.  Eliza  West  and  her  coplalo- 
tUte  brought  this  suit  In  the  form  of  an  ac- 
tion of  trespass  to  try  title  to  recover  of  Oeo. 
H.  Hermann  and  bis  codefendants  their  In- 
terest, as  heirs  of  Adelard  and  Adeline  Bour^ 
geola.  In  866  acres  of  land  out  of  the  James 
Strange  surrey,  a  designated  tract  out  of  the 
Joseph  Dunman  labor,  and  a  tract  of  7(M 
acres  oat  of  the  John  Brown  Jones  surrey. 
Tbls  is  an  appeal  from  a  judgment  sustain- 
ing a  general  demurrer  to  the  petition. 

The  plalntiers  pleaded  their  title  specially, 
and  set  out  minutely  and  in  detail  the  facts 
apon  which  they  based  their  asserted  right 
to  recover. 

The  petition  is  quite  lengthy;  bat  it  Is  be- 
lieved that  the  following  concise  statement 
of  its  substance  will  suffice  for  the  purposes 
of  this  opinion:  Adelard  and  Adeline  Bour- 
geois were  husband  and  wife,  and  owned  as 
their  community  property,  1,675  acres  of  land 
acquired  In  the  name  of  the  husband,  com- 
prising separate  tracts  in  three  distinct  sur- 
veys, but  adjoining  each  other  and  forming 
together,  under  a  community  ownership,  one 
body  of  land.  They  were  situated  on  a  prong 
of  tbe  San  Jacinto  river,  distinct  from  the 
river  itself.  The  parcel  out  of  the  James 
Strange  survey  is  part  of  a  grant  of  T%  la- 
bors of  land  descriptively  referred  to  In  the 
patent  as  adjoining  tbe  Jones  and  Dunman 
surveys,  and  beginning  at  J.  Dnnmnn's  north- 
east comer  on  the  south  bank  of  the  San 
Jacinto  river.  The  part  out  of  the  Jones  sur- 
vey Is  located  by  the  patent  on  the  west 
prong  of  the  San  Jacinto  river,  and  tbe  par- 
cel out  of  the  Joseph  Dunman  calls  to  begin 
on  the  south  bank  of  tbe  San  Jacinto  river. 
Adelard  Bourgeois  died  Intestate  in  1860, 
leaving  tbe  land  in  question,  which  was  all 
the  community  estate  of  himself  and  his 
wife.  His  wife  and  11  children  survived 
blm.  Of  those  necessary  to  be  mentioned  in 
tbis  opinion  Eugene  and  Eulalie  died  Intes- 
tate and  unmarried  in  1864  and  1866,  respec- 
tively. A  daughter,  Margaret,  married  Drau- 
slen  Henry.  She  died  intestate  prior  to  the 
death  of  her  mother,  and  her  descendants 
are  numbered  among  the  plaintiffs  in  this 
cause.  Another  daughter,  Natalie,  married 
fitat  Cbebret,  afterwards  Caruthers.  later 
Bonat.  Natalie  died  Intestate.  Her  several 
bnsbands  are  dead,  and  Melissa  Caruthers 
and  Adrian  Bonat,  two  of  the  plaintiffs  here- 
in, are  her  sole  heirs.  Adeline,  the  widow  of 
Adelard  Bourgeois,  prior  to  July  30,  18T8, 
married  Oaddy  West  She  died  Intestate  in 
1885,  leaving  nine  children  surviving  her,  aa 
also  tbe  children  of  her  daughters,  Margaret 
Henry  and  Natalie.  Her  second  husband 
died  long  before  the  institution  of  tbls  suit 
No  administrations  were  opened  on  tbe  es- 
tates ot  any  of  these  decedents,  and,  if  any 


community  debts  were  owing  by  Adelard 
Bourgeois,  they  were  extinguished  many 
years  before  the  execution  by  his  widow  of 
the  deeds  hereinafter  mentioned  under  the 
name  of  Oavin  West.  As  against  the  claim 
of  the  plaintiffs,  tbe  defendants  claim  under 
the  deeds  hereinafter  mentioned,  and,  unless 
those  deeds,  properly  construed  according  to 
their  terras,  passed  all  the  Interests  of  the 
named  ancestors  of  plaintiffs,  the  general  de- 
murrer should  have  been  overruled.  On  Ju- 
ly 30,  1878,  Adeline  West  (formerly  Bour- 
geois), under  the  name  of  Oavin  West,  exe- 
cuted and  delivered  to  James  Hargrave  her 
deed,  the  granting  clause  of  which  is  as  fol- 
lows: "Grant,  bargain,  sell  and  release  un- 
to said  Jas.  Hargrave,  his  heirs  and  assigns, 
all  our  undivided  rights,  titles  and  Interests 
we  have  as  onr  shares  in  the  estate  of  Ade- 
lard Bourgeois,  deceased,  in  the  following  de- 
scribed tracts  of  land,  ijring  In  Harris  county, 
Texas,  to  wit:"  In  this  she  was  joined  by 
her  son,  Jean  Baptlste  Bourgeois,  and  his 
wife.  Celeste.  The  deed  contained  a  proper 
description  of  the  three  tracts  in  controversy, 
and  was  duly  placed  of  record.  On  the  same 
day  she  and  ber  son  executed  and  delivered 
to  the  same  party  a  deed  containing  the  fol- 
lowing granting  clause :  "Do  grant,  bargain,  - 
sell  and  release  unto  tbe  said  James  Har- 
grave, his  heirs  and  assigns,  the  following 
described  land  and  premises,  situate  in  tbe 
county  of  Harris,  state  of  Texas,  to  wit: 
AH  our  right,  title,  and  interest  of  our  share 
in  tbe  Dunman  grant  that  may,  after  divi- 
sion, fall  to  us,  and  being  our  part  of  the 
Adelard  Bourgeois  estate."  On  December  6, 
1887,  Salvlna  Franklin  and  others,  heirs  of 
Margaret  Henry,  deceased,  executed  and  de- 
livered to  A.  I.  Isaacs  their  deed  in  writing, 
tbe  controlling  clause  of  which  Is  as  follows: 
"Have  granted,  sold,  and  conveyed,  and  by 
these  presents  do  grant,  sell,  and  convey,  un- 
to A.  I.  Isaacs  of  Harris  county,  Texas,  tbe 
following  described  property,  lying  and  being 
situate  In  the  county  of  Harris,  state  of  Tex- 
as, all  our  rights,  titles,  Interest,  claims  or 
demand  in  a  tract  of  land  of  1776  acres  of 
land,  lying  in  Harris  county,  Texas,  on  the 
San  Jacinto  river,  and  the  same  being  oar 
shares  In  our  Inheritance,  of  the  estate  of 
Adelar  Bourgeois."  On  March  22,  1873,  and 
while  her  mother  was  still  alive,  the  daugh- 
ter Natalie,  reciting  herself  as  acting  as  beir 
of  her  father,  made  to  W.  O.  Clegg  ber  deed 
In  writing,  the  controlling  clause  of  which 
was  as  follows:  "All  my  share  in  a  002 
acre  survey  out  of  %  of  a  league  originally 
granted  to  J.  B.  Jones,  being  the  remainder 
of  said  third  of  a  league  unsold  at  the  18th 
day  of  May,  1858,  situated  on  the  San  Jacinto 
river,  and  for  a  more  particular  description, 
reference  Is  made  to  tbe  field  notes  ot  the 
survey;  also  my  share  in  a  labor  of  land 
granted  by  the  Republic  of  Texas  to  Joseph 
Dunman,  Patent  No.  322,  and  transferred  by 
blm  to  Adelard  Bonrgeolg  under  date  of  April 
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11,  1857,  and  recorded  In  Harris  Coanty  Reo 
•rd«  of  Deeds,  Book  t,"  On  January  14, 
1891,  Natalie,  Joined  by  her  then  husband, 
Henry  Bonat,  gave  a  deed  In  writing  to  Geo. 
Hermann,  the  controlling  clause  of  which  Is 
as  follows:  "Do  grant,  bargain,  sell,  and 
convey  unto  the  said  G.  H.  Hermann,  of  Har- 
ris coimty,  all  that  certain  parcels  of  land 
that  we  Inherited  from  the  estate  of  Ade 
Bourgeois,  situated  on  the  San  Jacinto  river. 
It  being  parts  of  the  J  B.  Jones  %  league 
and  of  the  James  Strang«  %  league  of  land 
la  HaiTis  county.  The  Intention  of  this  deed 
is  to  convey  all  the  interests  that  Natalie 
Bonat,  formerly  Bourgeois,  now  owns  by  in- 
heritance from  her  parents,  now  deceased,  In 
the  said  above  described  tracts  of  laud." 
With  respect  to  the  two  deeds  from  Adeline 
to  Hargrave,  the  pleader  alleges  with  par- 
ticularity that  the  actual  transaction  between 
the  parties  contemplated  the  transfer  of  on- 
ly the  interest  which  she  had  In  the  communi- 
ty half  of  the  land  owned  by  her  husband  at 
his  death ;  that  the  consideration  was  In 
fact  $1  per  acre,  and,  the  vendors  being  il- 
literate, a  school  teacher  was  called  in  to 
matce  the  calculation ;  that  his  estimate  was 
about  120  acres,  and  the  consideration  paid 
was  a  yoke  of  oxen  and  a  Spanish  pony  val- 
ued at  $120;  that  by  the  use  of  the  words 
"estate  of  her  husband"  she  meant  his  actual 
interest  in  the  community,  and  that  the  lan- 
guage is  legally  susceptible  of  no  other  mean- 
ing, or,  if  ambiguous,  then  read  in  the  light 
of  the  facts  attending  the  transaction,  it 
should  be  given  the  meaning  alleged. 

There  are  general  allegations  of  the  same 
nature  with  respect  to  each  of  the  deeds  men- 
tioned, except  the  deed  of  1891,  and  the  sum 
of  the  claims  generally  stated  is  that  by  none 
of  the  deeds,  nor  by  all  taken  together,  did 
the  entire  interests  of  the  plaintiffs'  ancestors 
pass,  and  that  the  plaintiffs  still  own,  by  in- 
heritance from  their  mother  and  the  two  de- 
ceased children,  certain  undivided  Interests, 
which  the  pleader  undertakes  to  define.  By 
appropriate  assignments  of  error  the  questions 
herein  disposed  of  are  duly  presented  for  de- 
cision. 

It  is  clear  that  If  the  deeds  of  Salvlna 
Franklin  and  others,  heirs  of  Margaret  Hen- 
ry, and  the  two  deeds  executed  by  Natalie 
Bonat,  passed  by  their  terms  the  entire  in- 
terests of  those  grantors  In  the  land  In  con- 
troversy, Including  their  inheritance  from 
Gavin  West,  a  construction  of  the  two  deeds 
from  the  widow  of  Adelard  Bourgeois  would 
be  unnecessary.  We  are  of  the  opinion  that 
the  Salvlna  Franklin  deed  Is  susceptible  of  no 
other  construction  than  that  it  serves  to  pass 
the  entire  interest  of  the  grantors.  Such  is 
the  clear  purport  of  its  granting  clause,  and 
the  general  statement  referring  to  the  estate 
of  Adelard  Bourgeois  as  the  source  of  their 
title  cannot  be  construed  as  a  limitation  up- 
on the  estate  conveyed. 

The  point  is  made  that  the  clause  last  re- 


ferred to  cannot  be  discarded  without  render- 
ing the  description  Insufficient  It  Is  not  nec- 
essary to  the  construction  we  place  upon  the 
deed  that  It  should  be  discarded.  For  de- 
scriptive puriwses,  It  Is  useful,  and  sboul'd  be 
retained;  the  word  "estate"  being  obviously 
used  to  designate  the  lands  of  which  Adelard 
Bourgeois  died-  possessed.  With  respect  to 
that  particular  part  of  the  clause,  we  merely 
hold  that  It  will  not  be  permitted  to  lessen 
the  scope  of  the  granting  clause.  It  seems  to 
be  well  settled  by  the  weight  of  authority 
generally  that  a  general  clause  erroneously 
referring  to  a  particular  source  the  title  of 
the  Interests  passed  by  the  granting  clause 
will  not  serve  to  restrict  the  Interests  thus 
conveyed.  Canal  Co.  v.  Hewitt,  65  Wis.  96, 
12  N.  W.  382,  42  Am.  Rep.  701;  Devlin  on 
Deeds,  {  837.  This  conclusion  eliminates  from 
this  snit  such  of  the  plaintiffs  as  claim  under 
Margaret  Henry. 

Natalie's  deed  of  March  22,  1873,  not  only 
did  not  pass  any  Interest  which  she  subse- 
quently inherited  from  her  mother,  but  did 
not  purport  to  convey  any  Interest  In  the 
Strange  survey.  It  did,  however,  in  unmis- 
takable terms,  convey  to  the  vendee  therein 
whatever  Interest  she  tnen  had  in  the  J.  B. 
Jones  and  the  Joseph  Dunman.  As  to  the  cor- 
rectness of  this  conclusion,  there  can  be  no 
question,  and  we  do  not  pause  to  discuss  it 
further.  Natalie's  deed  of  January  14,  1801, 
made  after  her  mother's  death,  affects  the 
Jones  and  Strange  tracts,  and  unquestionably 
passes  whatever  title  or  Interest  therein 
which  she  inherited  from  her  parents ;  but  it 
does  not  in  terms  necessarily  pass  such  In- 
terest as  she  may  have  Inherited  from  the 
brother  and  sister,  who  died  in  1864  and  1866. 
We  have  shown  that  Natalie's  deed  of  1873 
did  not  and  could  not  pass  any  Interest  which 
she  subsequently  inherited  from  her  mother, 
who  was  then  alive.  But  her  mother,  by  the 
second  deed,  of  date  July  30,  1878,  in  terms 
equally  as  unmistakable  and  clear  as  the 
Salvina  Franklin  deed  above  referred  to,  dis- 
posed of  her  entire  Interest  In  the  Dunman 
survey.  Thus,  by  the  deed  of  1891,  Natalie 
parted  with  all  the  Interest  In  the  Jones  and 
Strange  tracts  which  she  inherited  from  her 
parents,  and  she  inherited  nothing  from  her 
mother  in  the  Dunman,  because  of  the  last 
above  mentioned  deed  of  her  mother  to  Har- 
grave, of  date  July  30,  1878.  By  the  deed  of 
1873  Natalie  also  parted  with  all  her  then  In- 
terest in  the  Jones  and  Dunman,  which  would. 
of  courfie,  Include  the  Interest  Inherited  from 
the  two  deceased  children  of  Adelard  Bour- 
geois above  named.  This  leaves  in  controver- 
sy only  such  Interest  In  the  Strange  survey 
as  she  Inherited  from  these  two  deceased 
children,  her  brother  and  sister. 

Whether  this  small  Interest  also  passed  by 
necessary  construction  will  depend  upon  the 
Interpretation  of  Natalie's  deed  of  1891.  Be- 
cause the  Franklin  deed  eliminates  from  the 
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cause  the  helm  of  Margaret  Henry,  and  the 
tn-o  deeds  of  Natalie  served  to  pass  all  her 
Interest  which  she  Inherited  from  either  par- 
ent, which  would  Include  not  only  the  com- 
munltr  Interest  of  Adeline  Bourgeois,  but 
such  as  the  latter  inherited  from  her  deceased 
children,  the  construction  of  her  first-men- 
tioned deed  to  Hargrave  becomes  of  no  Impor- 
tance to  any  Issue  in  this  cause.  It  is  there- 
fore necessary  only  to  briefly  discuss  the 
mles  of  law  which  bad  controlled  us  in  the 
construction  of  the  Franklin  deed,  the  Natalie 
Bonnt  deeds,  and  the  last  deed  from  Adeline 
Bourgeois.  In  entering  upon  this  Inquiry,  It 
must  be  borne  In  mind  that  appellants  do  not 
assert  at  this  late  day  the  right  to  correct 
the  deeds,  or  either  of  them,  on  the  ground 
that  by  mistake  the  language  used  failed  to 
express  the  mutual  meaning  of  the  parties. 
The  theory  of  appellants  Is  that  the  instru- 
ments contain  language  which,  when  it  is 
sought  to  apply  it  to  the  subject-matter,  be- 
comes ambiguous  of  meaning;  that  for  this 
reason  the  court  may  not  only  rightfully,  but 
is  required  to,  look  to  the  facts  and  conduct 
of  the  parties  to  ascertain  the  sense  In  which 
it  was  mutually  used;  and  that  under  the 
facts  alleged  the  language  could  be  given  no 
other  meaning  than  that  contended  for  by  ap- 
pellants. The  cause  having  gone  ofT  on  gen- 
eral demurrer,  the  question  must  be  disposed 
of  as  if  it  had  arisen  between  the  original 
parties  to  the  Instruments ;  for,  if  It  be  true 
that  the  language  used  was  susceptible  of 
more  than  one  meaning,  then  the  original  par- 
ties are  bound  by  the  sense  In  which  It  was 
mutually  used,  and  only  such  Interest  passed 
as  the  meaning  placed  upon  the  language  by 
the  parties  would  serve  to  convey.  In  order 
for  subsequent  purchasers  to  acquire  a  great- 
er Interest  under  such  conveyance,  they  must 
show  themselves  to  be  innocent  purchasers 
for  value,  without  notice  of  the  fact  that  the 
original  parties  had  used  the  language  in  a 
sense  other  than  Its  usual  and  commonly  ac- 
cepted meaning.  With  regard  to  the  meaning 
of  the  words  used  In  contracts,  the  common 
or  popular  standard  controls  prima  facie.  4 
Wlgmore  on  Evidence,  p.  3474.  For  the  pur- 
poses of  this  discussion,  the  only  other  stand- 
aM  necessary  to  be  noted  is  the  mutual  stand- 
ard. By  the  term  "mutual  standard"  Is 
meant  the  meaning  in  which  the  ambiguous 
word  or  phrase  was  used  and  accepted  by 
both  parties  to  the  contract  In  undertaking 
to  express  In  writing  the  terms  of  the  agree- 
ment actually  made.  Wlgmore,  supra.  The 
rule  with  reference  to  mutual  standards  is  in 
many  jurisdictions,  and  especially  in  this 
state,  subject  to  the  modification  that  a  clear 
and  unambiguous  meaning  will  not  be  over- 
thrown by  resort  to  parol  to  determine  what 
the  parties  actually  intended.  Wlgmore,  p. 
3475.  It  would  seem  that  In  such  case  the 
remedy  of  the  parties  is  by  suit  to  correct 
the  deed,  on  the  ground  that,  by  mistal^e,  it 


failed  to  express  the  contract  mada  The 
reason  given  for  this  doctrine  in  some  of  the 
authorities  is  that  to  hold  otherwise  in  the 
construction  of  deeds  would  contravene  the 
statute  of  frauds^  Wiguiore,  p.  3486.  Mr. 
Wiginore,  in  his  learned  and  exhaustive  ar-  ■ 
ticle  on  Interpretation  of  contracts,  In  rela- 
tion to  the  facts  and  circumstances  surround- 
ing their  execution,  repudiates  the  rule 
against  "disturbing  a  clear  meaning,"  but 
concedes  not  only  that  it  prevails  In  many 
Jurisdictions,  but  that,  when  considered  In  Its 
relation  to  the  statute  of  frauds.  It  is  not 
without  reason  for  Its  support  Wlgmore,  p. 
3488.  The  rule  unquestionably  prevails  in 
this  state.  MUIlken  v.  Callahan,  €9  Tex.  210, 
6  S.  W.  681.  The  Franklin  deed  by  express 
terms  undertakes  to  pass  all  the  rights,  titles, 
interests,  claims,  and  demands  In  the  lands 
designated.  The  phrase,  "the  same  being  our 
shares  In  our  Inheritance  of  the  estate  of  Ade- 
iar  Bourgeois,"  refers  to  the  Interests  which 
the  previous  language  purjwrts  to  convey,  and. 
In  the  light  of  the  facts,  was  merely  an  errone- 
ous statement  of  the  source  of  their  title.  It 
does  not  render  the  deed  ambiguous.  The 
principle  previously  stated,  that  such  an  er- 
roneous reference  will  not  serve  to  lessen  the 
Interests  conveyed,  is  peculiarly  applicable, 
and  such  a  deed  Is  not  subject  to  have  its 
plain  meaning  varied  by  parol.  Morrison  v. 
Hazzard  (Tex.  Sup.)  02  S.  W.  35 ;  Devlin  on 
Deeds,  {  840.  These  principles  obviously  ap- 
ply with  equal  force  to  the  second  deed  from 
Adeline  Bourgeois. 

With  reference  to  the  deed  of  1891  from 
Natalie  Bonat  to  Geo.  Hermann,  It  cannot  be 
said  that  in  any  accurate  sense  she  inherited 
from  the  estate  of  Adelard  Bourgeois  the  in- 
terest that  she  acquired  from  her  deceased 
brother  and  sister.  Their  father's  death  pre- 
ceded theirs,  and  the  title  to  their  Interests 
had  distinctly  vested  In  them.  It  follows 
from  the  rules  of  construction  which  we  have 
announced  that  the  phrase,  "inherited  from 
the  estate  of  Ade  Bourgeois,"  is,  considered 
alone^  clearly  ambiguous  when  applied  to  the 
facts,  and,  as  this  deed  Is  not  assailed  upon 
the  theory  that  the  parties  used  Its  terms  in 
any  modified  sense.  It  should  perhaps  be  con- 
strued In  favor  of  the  grantee  as  conveying 
the  largest  interest  of  which  the  language 
used  Is  susceptible  of  passing,  but  for  the 
concluding  clause  which  explicitly  declares 
what  Interest  Is  intended  to  pass.  This 
clause  manifestly  bears  a  different  relation 
to  the  preceding  clause  from  that  in  the 
Franklin  deed,  and  leaves  but  one  construc- 
tion to  be  placed  upon  it  read  as  a  whole; 
and  that  Is,  that  the  interest  inherited  from 
the  deceased  brother  and  sister  did  not  pass. 
The  rule  that  a  deed  must  be  construed  most 
strongly  against  the  grantor  can  have  no  ap- 
plication where  Its  terms  are  ambiguous,  and 
there  Is  allegation  that  the  parties  to  the 
contract  used  the  language  in  a  permissible 
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but  Bpecial  sense.  The  word  "estate"  has  a 
variety  of  significations:  The  property  of  a 
living  man.  The  property  of  a  decedent,  which 
passes  to  his  administrator  for  the  payment 
of  the  debts  of  the  community,  or,  In  a  more 
general  sense,  the  property  of  the  husband 
and  wife  of  which  the  husband  dies  seised. 
16  Cyc.  599,  600;  11  Ency.  of  Law,  359.  It 
might  also  be  appropriately,  though  not  ac- 
curately, used,  to  signify  the  property  of  a 
decedent  so  long  as  It  remained  undivided; 
but.  In  the  light  of  the  context,  the  meaning 
of  the  word,  as  used  In  this  deed,  cannot  be 
thus  broadened. 

Much  of  the  able  briefs  of  counsel  are  ad- 
dressed to  the  Gavin  West  deed,  which  we 
have  shown  is  immaterial.  The  questions  af- 
fecting the  deeds  we  have  found  It  necessary 
to  construe  have  been  ably  briefed  and  many 
authorities  cited.  We  have  given  them  a 
careful  consideration,  but  the  press  of  busi- 
ness and  the  near  approach  of  the  close  of  the 
term  forbid  a  more  extended  discussion. 

The  lands  in  question  are  alleged  to  be 
chiefly  valuable  as  oil  lands,  and  appellants 
Insist  that  the  trial  court  should  Institute  at 
least  a  qualified  receivership  to  take  charge 
of  and  conserve  the  per  cent  of  the  oil  out- 
put, which  win  fall  to  the  claimants  In  case 
they  ultimately  succeed  in  this  suit.  The 
court  unquestionably  has  the  power  to  ap- 
point a  receiver  under  the  facts  alleged. 
Rev.  St  1893,  art  1465.  Whether  It  should 
be  exercised  Is  a  question  addressed  prima- 
rily to  his  discretion,  to  be  exercised  In  view 
of  the  probability  or  Improbability  of  the  suc- 
cess of  appellants  In  this  litigation,  and  many 
facts  which  might  bear  upon  the  question 
which  this  court  has  no  power  to  ascertain. 
We  therefore  bold  no  more  than  that  the 
trial  court  has  the  power.  We  do  not  suggest 
what  course  be  should  pursue. 

Reversed  and  remanded. 


McADAMS  et  al.  v.  HOOKS  et  al. 

(Court  of   Civil   Appeals  of  Texas.    June  22, 
1907.    Rehearing  Denied  Oct  10,  190T.) 

1.  TBESFA.SS   TO   TbY   TITIJC— POSSESSION. 

Plaintiffs  were  In  possession  of  a  part  of 
the  land  sued  for,  consisting  of  an  inclosed  cul- 
tivated field  with  a  dwelling  house  in  which  they 
lived,  which  inclosure  plaintiffs  had  occupied 
and  cultivated  as  a  farm  for  several  years  be- 
fore defendant  sued  and  recovered  possession  of 
the  land,  and  retained  possession  under  a  writ  of 
sequestration  and  replevy  bond,  when  defendant 
dismissed  the  suit  Held  that,  in  the  absenoe 
of  any  evidence  of  title  in  defendant  plaintiffs 
were  entitled  to  recover  the  inclosure  from  de- 
fendant by  virtue  of  their  former  possession. 

2.  Same— Pleabino. 

The  rule  confining  a  party  to  a  title  special- 
ly pleaded  does  not  apply  to  a  title  by  limita- 
tion. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  40,  Trespass  To  Try  Title,  {  60.] 


8.  Tbiai.  —  Request   w  Chabob  —  BcQimn 

Pabtlt  Ebroneotts. 

Where  plaintiffs  were  only  entitled  to  re- 
cover an  inclosure  because  of  former  possession, 
a  request  to  charge  on  ttiat  issue,  which  was  In- 
correct, In  that  ft  included  land  In  controvert 
not  within  the  inclosnre,  was  nevertheless  suffi- 
cient as  a  reqnest  for  an  instruction  on  such 
Issue  with  reference  to  the  land  inclosed. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  46,  Trial,  i  675.] 

4.  Tbespabs  to  Tby  Title— Right  to  Pos- 
session—BJxtent. 

Where  plaintiffs  had  been  occupying  an  in- 
closure, consisting  of  15  or  20  acres,  as  the 
vendee  of  H.,  when  they  were  wrongfully  eject- 
ed by  defendant  and  in  trespass  to  try  title  by 
plaintiffs  it  appeared  that  plaintiffs'  possession 
was  confined  to  the  inclosure,  it  not  appearing 
that  either  plaintiff  or  H.  claimed  any  specified 
land  outside  the  inclosure,  a  mere  naked  claim 
to  160  acres,  without  anything  to  show  where 
it  was  located  further  than  that  it  was  to  in- 
clude the  improvements  on  the  land  inclosed, 
was  not  sufficient  to  extend  plaintiffs'  possession 
beyond  the  inclosure. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  46,  Trespass  to  Try  Title,  |  63.] 

Appeal  from  District  Court,  Hardin  Coun- 
ty;   L.  B.  Hightower,  Judge. 

Action  by  O.  L.  McAdams  and  others 
against  J.  B.  Hooks  and  others.  From  a 
Judgment  for  defendants,  plaintiffs  appeaL 
Reversed  and  remanded. 

John  J.  O'Flel,  for  appellanta  Dies,  Siiir 
gleton  ft  Dies  and  Oreer,  Minor  ft  Miller,  for 
appellees. 

REESE,  J.    O.  h.  McAdams  and  his  wife, 

Jennie  McAdams,  Instituted  this  suit  olgalnst 
J.  B.  Hooks,  H.  A.  Hooks,  S.  W.  Smith,  Jack 
Dies,  L.  G.  Roberts,  and  Ed  Carroll,  to  recov- 
er 100  acres  of  land  out  of  the  Hatton  survey 
of  477  acres.  He  also  sought  to  recover  dam- 
ages for  the  wrongful  and  malicious  suing 
out  of  a  writ  of  sequestration  by  J.  B.  Hooks 
In  a  certain  suit  instituted  by  him  against 
plaintiff  McAdams  for  the  land  and  the 
wrongful,  malicious,  and  oppressive  dispos- 
session of  himself  and  bis  wife  from  their 
home,  under  said  writ  Plaintiffs  set  up 
fully  the  tact  that  they  were  In  possession 
of  the  land  as  their  homestead  when  they 
were  so  dispossessed  under  the  writ  of  setj- 
uestratlon,  and  that,  having  by  this  means 
ousted  plaintiffs  of  their  possession,  appellee 
Hooks  took  possession  of  the  property,  and, 
without  having  any  citation  Issued  In  said 
suit,  afterwards  dismissed  the  same.  Plain- 
tiffs further  pleaded  that  G.  L.  McAdams 
bought  the  land  from  one  Dennle  Hamilton, 
by  whom  It  was  conveyed  to  blm,  and  that  he 
had  good  title  under  the  statute  of  limita- 
tions of  10  years,  counting  bis  own  posses- 
sion In  connection  with  the  execution  of  the 
writ  of  sequestration.  Upon  trial  with  a 
Jury  there  was  a  verdict  for  defendants, 
from  which  plaintiffs  appeal. 

In  their  brief  appellants  expressly  waive 
any  and  all  right  or  claim  to  the  damages 
sued  for,  on  account  of  their  unlawful  eject- 
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meat  from  tbeir  home;  and  no  further  ref- 
erence will  be  made  to  that  branch  of  the 
ease.  Upon  the  trial  the  appellants  request- 
ed the  court  to  give  the  following  charge: 
**The  Jury  are  Instructed  that  If  they  be- 
lieve from  the  evidence  that  the  defendant 
X  B.  Hooks,  who  was  plaintiff  in  cause  No. 
1,836,  wherein  he  was  plalntift  and  O.  U 
McAdama  was  defendant,  got  possession  of 
the  160  acres  of  land  In  this  suit  by  taking 
the  same  under  the  writ  of  sequestration  is- 
sued out  of  cause  No.  1,336,  and  afterwards 
dismissed  that  suit,  he  woujd  occupy  now  in 
this  suit  the  place  of  plaintiff,  and  would  be 
required  to  show  he  held  superior  title  to  the 
land  by  a  regular  chain  of  title  from  the 
sovereignty  of  Texas  down  to  himself,  and, 
unless  you  find  he  had  so  shown  himself  to 
be  the  owner  of  the  superior  title,  that  6.  L. 
McAdams  and  wife,  plaintiffs  herein,  are  en- 
titled to  recover  the  160  acres  of  land  out  of 
the  southwest  comer  of  the  Thomas  H.  Hat- 
ton  survey,  so  as  to  Include  tbeir  Improve- 
mentB."  The  refusal  to  give  this  charge  Is 
assigned  as  error.  The  evidence  showed  that 
the  appellants  were  in  possession  of  a  part  of 
the  land  sued  for,  consisting  of  an  Inclosed 
and  cultivated  farm  of  15  or  20  acres,  with 
a  dwelling  house  in  which  they  were  living, 
and  which  they  had  been  so  occupying,  cul- 
tivating the  farm,  'for  several  years  before 
they  were  dispossessed  under  the  writ  of  seq- 
uestration hereinafter  referred  to;  that  J. 
B.  Hooks  brought  suit  against  appellants  for 
the  title  and  possession  of  the  land,  and  sued 
out  a  writ  of  sequestration ;  that  under  this 
writ  appellants  were  by  the  sheriff,  with  the 
active  assistance  of  the  said  Hooks  and  other 
defendants,  forcibly  and  violently  ejected 
from  the  house  and  premises;  that,  after 
having  this  done,  Hooks  made  a  replevy  bond 
and  took  possession  of  the  property;  that, 
after  getting  possession,  he  made  no  attempt 
to  have  citation  issued  or  served  upon  ap- 
pellants, defendants  in  said  sequestration 
salt,  but  dismissed  the  same,  and  that  he 
still  holds  possession  of  the  property  under 
the  possession  thus  acquired.  At  the  trial 
defendant  Hooks  offered  no  evidence  of  title 
In  himself,  relying  upon  appellants'  failure 
to  show  title  under  bis  plea  of  limitation  as 
specially  pleaded  by  them.  Upon  this  evi- 
dence, appellants  were  entitled  to  recover, 
under  their  former  possession,  from  which 
they  had  been  ousted  under  the  writ  of  seq- 
uestration; the  land  actually  held  and  pos- 
sessed by  them;  that  Is,  the  Inclosed  farm 
and  Improvementa  Parker  v.  Ft  Worth  ft 
Denver  City  Ry.  Co.,  71  Tex.  133,  8  8.  W.  541. 
When  Hooks  abandoned  and  dismissed  his 
suit,  in  which  the  writ  of  sequestration  was 
issued  under  which  he  secured  the  possession 
held  by  appellants,  appellants  should  have 
been  reinstated  in  their  possession,  with  all 
the  advantages  accruing  to  them  from  such 
a  condition.  They  should  hare  been  consld- 
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ered,  upon  the  trial,  as  still  In  possession, 
and  as  against  appellees,  who  showed  no  ti- 
tle and  who  were  mere  trespassers,  after  the 
dismissal  of  the  sequestration  suit,  they  were 
entitled  to  recover  upon  such  possession 
alone  the  land  and  premises  so  held  by  them 
which  embraced  the  land  actually  inclosed. 
The  evidence  strongly  tends  to  show  that 
the  suit  was  instituted  against  appellant  by 
Hooks,  and  the  property  seized  under  the 
writ  of  sequestration,  not  in  good  faith,  for 
the  purpose  of  the  prosecution  of  that  suit, 
but  really  as  a  means  of  ousting  appellants 
and  getting  possession  of  the  property,  and 
in  this  manner  depriving  them  of  the  ad- 
vantage of  defending  a  suit  from  the  vantage 
ground  of  such  possession.  Appellees  can- 
not be  allowed  thus  to  deprive  ajipellants  of 
the  right  going  with  their  possession.  Ap- 
pellees contend,  in  their  brief,  that,  having 
pleaded  tbeir  limitation  title,  appellants 
thereby  waived  all  other  right  to  recover  the 
land,  including  their  right  based  upon  the 
former  possession.  In  their  petition  appel- 
lants set  out  such  former  possession  and  the 
ouster  by  appellees,  as  well  as  their  title  by 
limitation,  and,  if  the  authorities  relied  on  by 
appellees  were  applicable  In  a  case  where 
the  special  title  pleaded  is  a  limitation  title, 
it  might  fairly  be  said  that  appellants,  by  the 
allegations  of  their  petition,  sought  to  recov- 
er as  well  upon  their  former  possession,  spe- 
cially pleaded,  as  upon  the  limitation  title. 
It  has  been  held,  however,  that,  where  the 
title  specially  pleaded  is  a  title  by  limita- 
tion, the  rule  confining  a  party  to  the  title 
thus  specially  pleaded  does  not  apply.  May- 
ers V.  Paiton,  78  Tex.  199, 14  S.  W.  568.  This 
Issue  is  not  presented  at  all  by  the.  charge 
of  the  court  In  such  case,  while  the  charge 
requested  by  appellants  is  not  qprrect  In  the 
form  presented.  It  was  sufficient  to  call  the 
court's  attention  to  the  Issue  which  appel- 
lants had  the  right  to  have  submitted  to  the 
Jury,  and  to  require  a  correct  charge  upon  the 
point.  O.,  C.  ft  S.  F.  Ry.  Co.  y.  Cusenberry, 
86  Tex.  532,  26  S.  W.  43;  Williams  ▼.  Em- 
berson,  22  Tex.  Civ.  App.  522,  55  S.  W.  698 ; 
Leeds  v.  Reed  (Tex.  Civ.  App.)  86  S.  W.  349. 
For  other  cases  on  the  point,  see  6  Oreen's 
Texas  Digest,  10,863.  The  requested  charge 
is  incorrect.  In  that  it  includes  the  entire 
160  acres  claimed  by  afipellants.  The  evi- 
dence shows  that  their  possession  was  confin- 
ed to  the  land  actually  inclosed.  Neither  by 
the  terms  of  any  written  Instrument,  nor  in 
any  other  way,  does  it  appear  tnat  either  ap- 
pellants or  Dennis  Hamilton  claimed  any 
specified  land  outside  of  the  actual  Inclosure. 
The  mere  naked  claim  to  160  acres,  without 
anything  to  show  where  It  was  located,  fur- 
ther than  that  It  was  to  include  the  improve- 
ments, was  not  sufilclent  to  extend  apitel- 
lants'  possession  beyond  the  land  Inclosed. 
This  principle  also  applies  to  appellants' 
claim  of  title  by  limitation.    Under  the  evi- 
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dence  as  presented  In  the  record,  It  Is  doubt- 
ful If  it  presented  the  Issue  of  limitation  ex- 
cept as  to  the  land  under  Inclosure.  Tltel  v. 
Carland  (Tex.  Sup.)  87  S.  W.  1133;  Glddlngs 
V.  Fischer,  07  Tex.  184,  77  S.  W.  210. 

In  their  brief  appellants  refer  to  the  deed 
from  Dennis  Hamilton  as  describing  the  160 
acres  as  being  In  the  southwest  corner  of 
the  Hatton  survey.  This  Is  Incorrect.  The 
land  Is  described  as  "160  acres  covering  my 
field  on  the  Hatton  survey  of  land."  There 
is  nothing  to  show  any  more  definite  claim 
than  this  by  either  Dennis  Hamilton  or  ap- 
pellants. 

None  of  the  other  assignments  present  any 
error  of  which  appellants  can  complain. 

For  the  error  pointed  out  in  failing  to 
charge  on  the  issue  of  appellants'  right  to  re- 
cover the  land,  embraced  within  their  in- 
closure, upon  their  former  possession,  the 
Judgment  is  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


HUTCHESON  v.  CHANDLER  et  nx. 

(Court   of   Civil  Appeals    of  Texas.    June  24, 
1907.  Rehearing  Denied  Oct  10,  1907.) 

1.  Frauds,  Statute  or— Pasoi.  Out  of  Land 

— SDBSTANTIAI,  lUPBOVElfENTS. 

In  order  that  equity  may  sastain  a  parol 

fift  of  land,  notwithstandmg  the  statute  of 
rauds,  possession  mast  have  been  talsen  and 
improyements  of  substantial  value  made  by  the 
donee  durine  the  lifetime  and  with  the  ac- 
quiescence of  the  donor  upon  the  faith  of  the 
gift. 

2.  Saub. 

A  person  who  claimed  a  parol  gift  of  two 
city  lots  which  were  fenced  at  the  time  of  the 
alleged    gift  %afterward8    fixed    the    fence,    and 

Slanted  three  or  four  fig  trees  and  a  few  rose 
usbes,  amoonting  in  value  to  less  than  $10^ 
and  of  no  material  benefit  to  the  property. 
Beld,  not  such  substantiai  improvements  as  to 
take  the  gift  oat  of  the  operation  of  the  statute 
of  frauds. 

3.  Limitation    or    Actions— Question    fob 

JUBT. 

In  trespass  to  try  title,  evidence  examined, 
and  held  to  warrant  sabmitting  to  the  jury  the 
issue  of  title  by  limitation, 

[EA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  i  730.] 

4.  Tbespass  to  Tbt  Titi«  —  Pbooeedinob — 
Recovery  Under  Deed  from  Co-Tenant. 

One  claiming  land  under  a  deed  from  a 
person  having  title  to  an  undivided  one-fourth 
mterest  therein  may  recover  the  entire  tract 
from  a  person  having  no  title  to  the  land. 
0.  Limitation  or  Actions— Computation  or 
Period. 

In  trespass  to  try  title,  where  plaintiff  claims 
title  under  a  deed  from  one  tenant  in  common, 
and  defendant  under  the  statute  of  limitations, 
the  statute  ceases  to  run  in  defendant's  favor  as 
to  plaintiff's  interest  acquired  from  the  tenant  in 
common  when  the  pleading  setting  up  that  title 
is  filed,  but  continues  to  run  against  the  inter- 
ests of  the  other  co-tenants,  and,  if  at  the  time 
of  trial  the  statutory  period  has  elapsed  as  to 
their  interests,  plaintiflT  can  recover  only  the  in- 
terest of  his  donor. 


6.  Tbespass  to  Tbt  Trrut— Pbockedinqs  — 
Pleading — Psoor. 

In  trespass  to  try  title,  the  fact  that  defend- 
ant specially  pleads  his  title  does  not  relieve 
plaintiff  from  showing  a  title  enabling  him  to 
recover,  but  only  limits  defendant,  in  showing 
title  in  himself  superior  to  plaintiffs,  to  proof 
of  the  title  specifically  pleaded. 

Appeal  from  District  Court,  Harris  County ; 
W.  P.  Hamblen,  Judge. 

Action  by  J.  C.  Hutcheeon  against  J.  W. 
Chandler  and  wife.  From  a  Judgment  for  de- 
fendants, plaintifl  appeals.  Reversed  and 
remanded. 

Hutcheson,  Campbell  &  Hutcheson,  for  ap- 
pellants. A.  B.  &  W.  P.  Hamblen,  for  appel- 
lee. 


REESE,  J.  This  is  an  action  in  trespass  to 
try  title  by  J.  C.  Hutcheson  against  J.  W. 
Chandler  and  Katharine  Chandler,  bis  wife. 
Upon  trial,  with  a  Jury,  there  was  a  verdict 
for  defendants,  and  from  tlie  judgment  plain- 
tiff appeals. 

The  suit  InTolres  the  title  to  two  lots,  be- 
ing a  piece  of  ground  100  feet  square  in  the 
southeast  comer  of  a  tract  known  as  the 
"Malone  acre,"  In  the  city  of  Houston.  Appel- 
lant, claiming  to  be  the  owner  of  a  tract  of 
land  260  feet  from  east  to  west  and  168  feet 
from  north  to  south,  called  the  "Quinn  place," 
adjoining  the  Malone  acre  and  the  lots  out  of 
the  Malone  acre  here  claimed  by  appellees, 
instituted  suit  on  the  3l8t  of  December,  19U3, 
against  appellees  to  recover  the  same.  On 
May  19,  1900,  appellant  filed  an  amended  pe- 
tition, In  which  he  described  the  same  land 
described  by  him  In  his  original  petition,  and, 
in  addition  thqf%to,  alleged  that  he  had  since 
the  filing  of  his  original  petition,  acquired 
title  from  one  J.  J.  Davidson  to  100  feet 
square  in  the  southeast  comer  of  the  Malone 
acre,  being  the  same  land  claimed  by  appel- 
lees, for  which  he  also  sued.  The  deed  from 
Davidson  was  dated  December  9,  1905.  Ap- 
pellees filed  an  answer,  disclaiming  any  right 
to  the  land  claimed  by  appellant  In  his  orig- 
inal petition,  except  In  so  far  as  it  embraced 
a  tract  100  feet  square  adjoining  it  on  the 
north  and  in  conflict  with  the  same,  as  to 
which  they  pleaded  not  guilty,  and  further 
pleaded,  as  to  said  land  claimed  by  them, 
verbal  gift  from  Stephen  O'Flynn  and  wife, 
Susan  O'Flynn,  ^e  owners,  to  appellee,  Kath- 
erine  Chandler,  executed  about  the  year  1891, 
and  before  her  marriage  to  J.  W^  Chandler, 
setting  up  possession  and  valuable  Improve- 
ments thereunder.  Appellees  also  pleaded  the 
statute  of  limitations  of  10' years.  By  sup- 
plemental petition,  appellant  excepted  to  the 
allegations  of  the  answer  setting  up  the  parol 
gift,  when  by  leave  of  the  court  appellees 
filed  a  trial  amendment,  setting  out  more 
specifically  the  facts  with  regard  to  the 
gift,  possession,  and  Improvements  thereun- 
der. The  QuInn  acre,  as  claimed  by  appellan-t 
in  his  original  petition,  confilcted  with  the 
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land  claimed  by  appelles  In  the  Malone  acre 
to  the  extent  of  50  feet  The  Jury  found  that 
the  60  feet  was  a  part  of  the  Malone  acre, 
and  belonged  to  the  100  feet  square  In  thp 
Boutheast  comer  claimed  by  appellees.  Da- 
vidson by  his  deed  conveyed  to  appellant  the 
entire  100  feet  square  claimed  by  appellees, 
but  he^  In  fact,  had  title  to  only  an  undivided 
one-fourth  thereof,  provided  appellees'  title 
ia  not  sustained.  One  of  appellant's  conten- 
tions Is  that  he  Is  entitled  to  recover  the  en- 
tire 100  feet  square  by  virtue  of  his  owner- 
ship, under  the  Davidson  deed,  of  an  un- 
divided one- fourth  thereof;  appellees  having 
no  title. 

By  his  fourth  assignment  of  error,  appellant 
assails  the  charge  of  the  court  In  submitting 
to  the  jury  the  right  of  appellees  to  recover 
on  tbeir  alleged  parol  gift  from  Stephen 
O^lynn  and  wife  to  Mrs,  Chandler,  on  the 
ground  that  the  evidence  did  not  authorize 
the  submission  of  this  Issue.  We  are  of  the 
opinion  that  this  assignment  must  be  sus- 
tained. The  evidence  as  to  such  gift  Is  con- 
tained In  the  testimony  of  Mrs.  Chandler,  and 
is.  In  substance,  that  in  1891  O'FIynn  and 
wife  tool!  her  with  them  In  a  wagon  to  where 
this  property  was,  and  told  her  that  was  her 
piece  of  land,  and  to  do  with  It  what  she 
pleased.  The  lots  were  under  fence  at  the 
time,  but  had  no  other  Improvements.  Mrs. 
Chandler  was  a  niece  of  Stephen  O'FIynn, 
and  was  living  with  him.'  He  had  brought 
her  from  New  York  to  malce  her  home  with 
bin.  SteiJhen  O'FIynn  died  In  July,  1893. 
The  evidence  as  to  the  parol  gift  might  be 
considered  sufficient  to  show  that  the  gift 
was  made  as  alleged,  but  the  evidence  of  Im- 
provements made  upon  the  faith  of  the  gift 
Is  not  sufficient  to  authorize  the  submission 
of  tbe  issue  to  the  jury.  Up  to  the  death  of 
St^ben  O'FIynn  In  1893,  practically  nothing 
had  been  done  In  the  way  of  improvements 
npon  the  land.  Appellees  testified  in  a  vague 
and  Indefinite  way  that  they  had  fixed  the 
fence,  and  had  planted  out  three  or  four  fig 
trees  and  a  few  rose  bushes,  but  It  Is  clear 
from  their  testimony  that  the  value  of  these 
Improvements  was  Insignificant,  and  It  Is 
doubtful  If  any  Improvements  were  made 
prior  to  tbe  death  of  O'FIynn.  Equity  will 
sustain  a  parol  gift  of  land,  notwithstand- 
ing tbe  statute  of  frauds,  under  certain  cir- 
cumstances; but  one  of  the  essential  requi- 
sites Is  that  possession  must  be  taken  and 
ImprovementB  of  some  substantial  value  made 
ni>on  tbe  land  by  tbe  donee  with  the  ac- 
quiescence of  tbe  donor  upon  the  faith  of 
the  parol  gift  The  Improvements  so  made 
must  be  of  material  and  substantial  value, 
having  relation  to  the  value  of  the  land.  14 
Am.  &  Eng.  Ency.  of  Law,  1042 ;  Anna  Berta 
Lodge  T.  Leverton,  42  Tex.  18;  Bradley  v. 
Owsley,  74  Tex.  71,  11  S.  W.  1052;  Wells  v. 
Davis,  77  Tex.  639,  14  S.  W.  237;   Eason  T. 


Eason,  61  Tex.  227;   Wallls  v.  Turner  (Tex. 
Civ.  App.)  95  S.  W.  61. 

It  Is  clear  from  the  testimony  of  appellees, 
and  their  testimony  Is  all  that  there  Is  on 
this  point,  that  all  of  the  Improvements 
made  by  them  up  to  the  date  of  the  death  of 
Stephen  O'FIynn  would  not  amount  In  valua 
to  more  than  $10,  and  were  not,  in  fact,  of 
any  material  benefit  to  the  proi)erty.  Four 
years  after  the  death  of  O'FIynn  appellees 
built  a  woodshed  and  chicken  house  on  tbe 
property.  The  value  of  these  Improvements 
Is  not  attempted  to  be  shown,  but,  assuming 
that  they  were  of  substantial  value,  which, 
however,  appellees  bad  the  burden  of  show- 
ing, they  come  too  late  to  help  out  appellees' 
claim.  Improvements  made,  In  such  case,  up- 
on the  faith  of  a  parol  gift  of  land,  must  be 
made  in  the  lifetime  of  the  donor,  otherwise 
tb^  cannot  be  said  to  have  been  made  with 
his  acquiescence  and  consent  At  the  time 
of  O'Flynn's  death  nothing  had  been  done  by 
appellees  that  would  have  prevented  O'FIynn 
from  revoking  the  alleged  gift,  and  appellees 
could  not  perfect  the  gift  after  his  death  by 
Improvements  so  made.  Newcomb  v.  Cox,  27 
Tex.  Civ.  App.  588,  66  S.  W.  340 ;  Thompson 
V.  Ray,  92  Ga.  285,  18  S.  E.  59.  The  court 
should  not  have  submitted  to  the  jury  the 
appellees'  right  to  the  land  under  tbe  parol 
gift  If  the  evidence  ui)on  tbe  issue  of  tbeir 
right  under  the  statute  of  limitations  of  10 
years  was  such  as  to  requlce  a  verdict  In  their 
favor  on  this  issue,  tbe  error  indicated  would 
not  require  a  reversal  of  the  judgment;  but 
we  cannot  say  that  the  jury  did  not  predicate 
their  verdict  upon  the  Issue  of  the  parol  gift, 
as  they  were  authorized  to  do  under  the 
charge  of  tbe  court  It  is  doubtful  whether. 
In  fact  the  evidence  was  sufficient  to  sns- 
taln  tbe  verdict  for  defendants  upon  the  Is- 
sue of  title  by  limitation  of  10  years.  Appel- 
lees built  a  residence  on  the  land  In  1901, 
and  since  that  date  have  been  living  on  the 
land,  but  the  evidence  of  cultivation,  use^ 
and  enjoyment  prior  to  that  time  is  very  un- 
satisfactory, to  say  tbe  least  of  It  The  prop- 
erty was  Inclosed,  It  Is  true,  and  appellees 
may  be  said  to  have  been  In  possession  by 
reason  of  this  inclosure,  but  the  acts  of  use 
or  enjoyment  seem  to  have  been  confined  to 
the  planting  of  a  few  trees  and  rose  bushes, 
and  to  an  occasional  use  of  the  property  by 
certain  persons,  with  the  permission  of  ap- 
pellees, for  the  purpose  of  pasturing  therein 
two  or  three  cows  "to  keep  the  grass  down." 
This  use  was  not  Blx>wn  to  have  been  contin- 
nous.  Building  the  chicken  house  and  wood- 
shed, and  storing  some  barbed  wire  and  other 
trifling  articles  therein,  was  not  such  nse  or 
enjoyment  of  tbe  property  as  would  support 
tbe  bar  of  the  statute,  but  even  this  was  not 
done  nntil  1897,  less  than  10  years  before  the 
filing  of  the  suit  Nlday  v.  Cochran,  93  S.  W. 
1027, 14  Tex.  Ct  Rep.  334 ;  Buster  r.  Warren, 
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35  Tex.  OlT.  App.  644,  80  S.  W.  1063,  10 
Tex.  Ot  Rep.  103;  Pendleton  v.  Snyder,'  6 
Tex.  dr.  App.  427,  24  S.  W.  363. 

We  cannot,  however,  sustain  the  asalg^n- 
ment  of  error  that  the  conrt  erred  tn  submit- 
tlns  the  Issue  of  title  by  limitation.  Upon 
another  trial,  appellees  may  be  able  to  es- 
tablish more  fully  the  continuous  use  or  en- 
joyment of  the  land.  If,  upon  another  trial, 
appellees  should  not  be  able  to  sustain  their 
title  by  limitation,  or,  by  additional  evidence, 
their  title  under  the  alleged  parol  gift,  appel- 
lant under  the  Davidson  title  to  an  undivided 
one-f earth  interest,  would  be  entitled  to  re- 
cover the  entire  premises  claimed  by  appel- 
lees. Mnrrell  v.  Wright,  78  Tex.  523,  15  S.  W. 
156;  Sowers  v.  Peterson,  59  Tex.  221;  Ice- 
land V.  Eckert,  81  Tex.  230,  16  S.  W.  897; 
Minor  V.  Powers  (Tex.  Civ.  App.)  24  S.  W. 
718.  The  statute  of  limitations  continued  to 
run  In  favor  of  appellees  as  to  the  land  ac- 
quired under  the  Davidson  title  until  the 
filing  of  the  amended  petition  setting  up  that 
titie.    If,  bowevw,  at  the  time  of  the  trial 


appellees  should  have  acquired  title  by  limi- 
tation of  10  years  as  against  the  other  co- 
tenants  of  Davidson,  appellant  would  be  en- 
titled to  recover  only  the  interest  acquired 
from  Davidson.  The  filing  of  the  amended 
I>etition  stopped  the  running  of  the  statute  so 
far  as  the  Davidson  interest  Is  concerned,  but 
not  as  to  the  owners  of  the  other  Interests. 
Davidson  v.  Walllngford,  88  Tex.  625,  32  S. 
W.  1030. 

Appellant  was  not  entitled  to  recover  the 
CO  feet  on  the  Malone  acre  without  showing 
title  thereto.  We  do  not  understand  that  the 
fact  that  the  defendant  specially  pleads  his 
title  relieves  the  plaintiff  of  the  necessity  of 
showing  such  title  as  would  enable  him  to 
recover,  but  cmly  limits  the  defendant.  In 
showing  titie  in  himself  to  defeat  plaintiff's 
title,  to  proof  of  such  title  as  he  has  so  spe- 
cifically pleaded.  Hayes  v.  Oallager,  21  Tex. 
Civ.  App.  88,  51  S.  W.  281. 

For  the  errors  Indicated,  the  Judgment  Is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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STATU  T.  MUNCIB  PULP  CO.  et  aL 
(Supreme  Conrt  ot  Tennessee.    Sept.  28,  1907.) 
L  States— P01.ITIOAI.  SrATua  —  Chanob  or 

BOtTRD  ABIES. 

The  western  boundary  of  Tennessee,  at  the 
time  of  its  admission  as  a  state  in  1796  (1  Stat. 
481,  c.  47),  being  the  "middle  of  the  Mississippi 
river,"  the  designation  of  the  eastern  boundary 
of  Arkansas  as  the  "middle  of  the  main  clian- 
nel,"  at  the  time  of  its  admission  as  a  state  in 
1836  (5  Stat.  60,  c.  100),  conld  not  have  been 
intended  to  designate  a  different  boundary  line 
than  that  of  Tennessee  as  it  then  existed,  since 
under  Const.  U.  S.  art.  4^  {  3,  providing  that 
new  states  may  be  admitted,  but  no  new  state 
shall  be  formed  or  erected  within  the  jurisdic- 
tion of  any  other  state,  or  any  state  formed  by 
the  junction  of  two  or  more  states  or  parts  of 
states  without  their  consent,  Congress  was 
without  power  to  change  the  Iwundaries  of  Ten- 
nessee as  fixed  by  it  when  that  state  was  ad- 
mitted. 

2.  Saks  —  CHAififEi.  ov  Ritxb  —  Bed  and 
Banks  or  Stkeak. 

The  channel  of  a  river  and  bed  of  a  river 
ordinarily  mean  the  same  thing,  and  are  under- 
stood to  describe  that  depression  of  the  earth's 
surface  In  which  the  waters  of  the  stream  are 
confined  and  flow  in  its  ordinary  stages,  unaf- 
fected by  freshets  or  droughts. 

a.  samz. 

The  western  tmnndary  line  of  Tennessee, 
declared  and  fixed  by  treaties  and  legislative  en- 
actments to  be  "the  middle  of  the  Mississippi 
river,"  means  a  line  along  the  river  bed  equi- 
distant from  the  visible,  defined,  and  substan- 
tially  established  banks  confining  the  waters  on 
either  side,  and  does  not  mean  the  center  of 
that  part  of  the  river  which  is  deepest  and  con- 
stitutes the  channel  of  commerce. 
4.  Same. 

The  concurrence  ot  Tennessee  and  Arkan- 
sas by  judicial  decisions,  legislation,  and  other 
official  actions,  long  acquiescence,  and  exercise 
of  jnrisdicti<Mi  nncnaUenged,  as  to  their  com- 
mon boundary  being  a  line  along  the  bed  of 
the  Mississippi  river  equidistant  from  its  visi- 
ble, defined,  and  substantially  established  banks, 
and  not  the  center  of  that  part  of  the  river 
which  is  deepest  and  constitutes  the  channel  of 
commerce,  is  effective  between  them,  and  con- 
trolling, irrespective  of  the  construction  of 
treaties  and  legislation  defining  that  boundary. 

6k  Intebmational  Law— When  Govekns. 

General  rules  of  international  law  cannot 
be  invoked,  where  the  matter  in  question  has 
been  settled  otherwise  by  the  parties  in  inter- 
est, either  by  agreement,  convention,  acquies- 
cence, or  long  and  undisturbed  occupancy  and 
possession. 

6.  CouBTS  —  Rules  or  Decisioh  —  Rxtle  or 
Pbopbbtt. 

The  construction  of  the  words  "middle  of 
the  Mississippi  river"  to  mean  a  line  equidis- 
tant from  the  visible,  defined,  and  substantially 
established  banks  confining  its  watprs,  and  not 
the  middle  of  the  channel  of  commerce,  has  be- 
come a  rule  of  property,  and  should  not  be  dis- 
turbed. 

SBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  13,  Courte,  {  336.] 

7.  Navigabu  Watebs  —  Navigable  Rivebb 
—  BouRDABT  Line  Between  States  — 
RiOBT  or  Navioatior. 

Where  a  navigable  river  constitutes  the 
bonndarr  line  between  two  states,  the  middle 
of  the  cnannel  separating  their  respective  juris- 
dictions, both  are  presumed  to  have  free  use  of 
the  whole  of  if  for  the  purposes  of  commerce. 
lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37.  NAvigalrie  Water^  U  43,  47.] 


8.  Sake. 

Free  navigation  of  the  Mississippi  river  by 
citizens  of  the  United  States  was  expressly  pro- 
vided for  and  preserved  in  the  treaty  made  by 
the  United  States  with  Great  Britain  in  1783, 
and  again  in  that  made  by  the  United  States 
with  Spain  in  1795,  has  been  frequently  de- 
clared by  acts  of  Congress,  and  is  asserted  In 
the  Constitutions  of  states  bordering  on  it. 

9.  Save. 

The  commerce  clause  of  the  Constitution  of 
the  United  States  affords  ample  protection  to 
the  right  of  every  citizen  to  free  navigation  of 
the  Mississippi  river,  whether  the  current  be 
in  one  state  or  another. 

10.  Same— Son,  Undeb  Watebs. 

The  soil  under  the  water  of  a  nsvigable 
river,  as  well  as  the  water,  is  held  by  the  state 
for  the  use  and  in  trust  for  the  public,  so  long 
as  the  river  continues  navigable. 

[Ed.  Note. — For  cases  in  point,  see  Coit.  Dig. 
vol.  37,  Navigable  Waters,  {  184.] 

11.  Same. 

In  Tennessee,  grants  of  lands  lying  on 
navigable  streams  extend  to  ordinary  low-wa- 
ter mark  only,  and  the  title  to  the  bed  of  the 
stream  remains  in  the  state. 

LEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Navigable  Waters,  t  213.] 

12.  Same. 

Where  waters  recede  or  land  is  formed  on 
the  bed  of  a  navigable  river,  as  in  the  case  of 
islands,  the  property  in  such  land  is  in  the 
state. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Navigable  Waters,  {  281.] 

15.  Same. 

The  soil  under  the  Mississippi  river  to  the 
western  boundary  of  the  state  of  Tennessee  be- 
longs to  that  state,  and  where  the  water  ceases 
to  flow  over  it,  and  it  is  no  longer  suitable  or 
required  for  the  purposes  of  navigation,  if  not 
done  imperceptibly  or  in  process  of  accretion,  it 
may  be  taken  possession  of  by  the  state. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  37,  Navigable  Waters,  (  281.] 
14.  Same— Accbetion. 

Where  the  change  in  the  channel  of  a  riv- 
er is  made  insensibly,  by  gradual  and  impercep- 
tible washing  away  of  the  shore  and  formation 
in  like  manner  on  the  other  shore,  it  is  said 
to  be  by  erosion  and  accretion. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
VOL  37,  Navigable  Waters,  ${  267,  268.] 

16.  Same— Avulsion. 

Where  the  change  in  the  channel  of  a  river 
is  made  suddenly  and  violently,  and  is  visiblte, 
and  the  effect  certain,  it  is  said  to  be  by  avul- 
sion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Navigable  Waters,  {  279.] 

16.  Boundaries— Altebation. 

Where  the  boundary  line  between  individ- 
uals, as  well  as  states  and  nations,  Is  marked 
by  a  stream,  and  the  location  of  the  stream  is 
altered  by  erosion  and  accretion,  it  continues 
to  t>e  the  boundary  line ;  but  where  the  altera- 
tion occurs  as  the  result  of  an  avulsion,  no 
change  is  made,  but  the  limits  of  private  es- 
tates or  national  territory  and  jurisdiction  re- 
main as  before. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Navigable  Waters,  {  279;  voL  8, 
Boundaries,   |   99.] 

17.  Same. 

The  Mississippi  river  in  1876  cut  for  It- 
self a  new  channel  across  Devil's  Elbow,  Tenn. 
The  change  of  channel  was  sudden  and  violent, 
and  occurred  in  less  than  two  days.  The  course 
of  the  river  was  shortened  nearly  20  miles, 
nearly  2,000  acres  of  cultivated  lands  were  oc- 
cupied by  tike  new  bed,  and  the  old  channel  sn- 
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tirely  abandoned,  and  the  new  channel,  called 
"Centennial  Cut-Off,"  was  of  the  usual  width 
•f  the  river.  Held,  an  avulsion,  and  hence  that 
it  did  not  change  the  boundary  line  between  the 
state  of  Tennessee  and  Arkansas,  which  remain- 
ed, where  it  was  originally  fixed,  in  the  middle 
of  the  abandoned  channel. 

18.   BODNDASUES  —  PeKMANENOT     01'     BOUND- 
A.BY    LlHEa— PbESUMPTION. 

The  presumption  is  in  favor  of  the  per- 
manency of  boundary  lines,  and  the  burden  of 
proof  is  on  the  one  averring  that  the  location 
of  the  line  has  been  changed  by  the  action  of 
the  forces  of  nature. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  8,  Boundaries,  !  146.] 

1ft.  Navigable  Watebs— Accbbtions. 

Evidence  held  not  to  show  accretions  to 
Dean's  Island  previous  to  1876. 

20.  Sake. 

The  doctrine  of  accretions  has  no  applica- 
tion to  the  filling  up  of  the  old  channel  of  a 
stream,  abandoned  by  the  stream  for  a  new  one 
as  the  result  of  an  avulsion. 

lEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Navigable  Watery  t§  266,  267.] 

21.  Same— Bbliotion. 

Land  lost  by  submergence  may  be  regain- 
ed by  reliction,  and  its  disappearance  by  ero- 
sion may  be  returned  b]r  accretion,  on  which 
the  ownership,  temporarily  lost,  will  be  re- 
gained. 

Appeal  from  Chancery  Court,  Shelby  Coun- 
ty; F.  H.  Helskell,  Cliancellor. 

BUI  by  the  state  agaiust  the  Muncie  Pulp 
Company  and  another.  Decree  for  defend- 
ants, and  the  state  appeals.  Reversed  and 
remanded. 

Cliarles  T.  Cates,  Jr.,  Atty.  (3en.,  and  Car- 
roll, McKellar,  Bullington  &  Biggs,  for  the 
State.  R.  O.  Brown  and  Thomas  W.  Bul- 
litt, for  appellee  Muncie  Pulp  Co.  Carutbers 
Swing,  for  appellee  Cissna. 


SHIELDS,  J.  This  suit  was  brought  by 
the  state  of  Tennessee  against  W.  A.  Cissna 
and  the  Muncie  Pulp  Company  in  the  chan- 
cery court  of  Tipton  county,  Tenn.,  to  re- 
cover aliout  1,000  acres  of  land,  charged  in 
the  bill  to  be  situated  in  that  county  and 
then  in  the  possession  of  W.  A.  Cissna,  who 
claimed  to  own  the  same  in  fee,  and  the  Mun- 
cie Pulp  Company,  his  lessee.  An  injunction 
was  also  asked  to  stay  waste  in  cutting  and 
removing  timber,  being  committed  by  the 
Muncie  Pulp  Company.  These  defendants 
made  defense  by  plea  In  abatement  to  tbe 
Jurisdiction  of  the  court,  In  that  tbe  lands 
sued  for  were  not  situated  in  the  state  of 
Tennessee,  but  in  the  state  of  Arkansas. 
The  defendant  Cissna  in  his  plea  says  that 
these  lands  were  formerly,  about  1823,  on 
the  Tennessee  side  of  tbe  middle  of  tbe  Mis- 
sissippi river,  which,  as  the  river  then  ran, 
was  and  is  the  boundary  line  between  Ten- 
nessee and  Arkansas,  but  by  gradual  and 
imperceptible  erosion  upon  the  Tennessee 
bank,  an  accretion  upon  that  of  Arkansas, 
they  became  in  the  course  of  time  and  are 
now  within  and  a  part  of  the  territory  o< 
tbe  state  of  Arkansas.    Tbe  defendant  Man- 


cie  Pulp  Company  simply  says  the  lands 
are  not  within  the  state  of  Tennessee,  but 
within  the  boundaries  and  a  part  of  the 
state  of  Arkansas.  Tbe  defendants  also  fil- 
ed answers  to  complainant's  bill  under  an 
agi-eement  of  record  that  In  so  doing  they 
would  not  waive  their  pleas  to  the  Jurisdic- 
tion of  the  court  TThe  case,  after  issue,  was 
by  consent  of  parties  transferred  from  the 
chancery  court  of  Tipton  county  to  that  of 
Shelby  county,  and  there  heard  by  the  chan- 
cellor upon  tbe  pleas  in  abatement  and  tbe 
proof  offered  by  the  parties  upon  tbe  issues 
'thus  made.  Tbe  chancellor  was  of  tbe  opin- 
ion that  the  case  was  with  the  defendants, 
and  sustained  the  pleas  and  dismissed  the 
bill.  Complainant  has  appealed  from  this 
decree  and  assigned  error. 

The  case  is  before  us  alone  upon  tbe  ques- 
tion of  Jurisdiction  presented  by  tbe  pleas 
In  abatement,  but  tbe  decision  of  this  ques- 
tion necessarily  involves  tbe  title  of  tbe 
complainant  to  the  lands  sued  for,  since  she 
claims  them  as  a  sovereign  state,  tmder  the 
same  grants,  treaties,  and  legislation  by 
which  its  western  boundary  is  defined,  de- 
clared, and  established.  The  location  of  tbe 
boundary  line  between  Tennessee  and  Ar- 
kansas, and  the  right  of  tbe  former  to  re- 
cover the  lands  in  question,  are  practically 
tbe  same  question,  and  will  therefore  be  con- 
sidered together. 

The  lands  described  in  the  biif  and  sought 
to  be  recovered  confessedly  were  at  one 
time,  about  1823,  under  the  waters  of  the 
Mississippi  river.  This  is  admitted  in  the 
plea  of  W.  A.  Cissna,  and  is  so  clearly  and 
conclusively  established  by  the  proof,  that 
it  is  not  now  controverted  by  any  one.  Tbe 
Mississippi  at  this  point  at  that  time  and 
for  many  years  thereafter  made  a  great 
bend,  forming  a  tongue  or  peninsula  extend- 
ing northwestward  from  a  direct  north  and 
south  tine,  tbe  distance  around  which  was 
more  than  20  miles,  but  across  tbe  neck  con- 
necting it  with  Tennessee  less  than  2  miles. 
This  peninsula  was  separated  by  McKenzle's 
Chute,  an  arm  of  the  river,  and  the  northern 
part  was  known  as  "Island  37."  The  whole, 
called  "Devil's  Elbow,"  was  part  of  Tipton 
county,  Tenn.  The  river  began  this  bend  at 
the  southern  point  or  apex  of  Dean's  Is- 
land, which  was  between  the  main  channel 
of  tbe  Mississippi  river  and  Barnay's  Chute, 
and  is  a  part  of  tbe  territory  of  Arkansas, 
and  property  of  the  defendant  W.  A.  Cissna, 
and  ran  first  westward,  then  northward  be- 
tween  Dean's  Island  and  tbe  main  land  of 
tbe  peninsula  and  Island  37,  then  westward 
and  southward  around  Island  37,  then  In  a 
northeastern  direction  until  It  came  within 
about  2  miles  of  tbe  place  where  it  started 
northward,  and  then  resumed  its  general 
course  southward.  The  main  channel  of  the 
river  was  at  this  time  southwest  and  west  of 
Dean's  Island,  about  1  mile,  or  a  little  leas, 
in  width.  Tbe  location  of  tbe  Islands  here 
mentioned  and  tbe  course  of  the  river  are 
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difficult  to  describe,  and  can  best  be  seen 
and  onderstood  from  an  Inspection  of  a  map 
made  by  MaJ.  J.  H.  Humphreys,  a  civil  en- 
gineer, a  copy  of  -which  is  exhibited  with 
complainant's  bill  and  here  reproduced. 

The  riyer  contlnaed  to  mn  between  Dean's 
Island  and  the  i)enlnBiila  and  Island  37  op- 
posite It  until  March  7,  1876.  Considerable 
-changes,  howeyer,  had  taken  place  in  Its  bed 
at  this  point  In  the  meantime.  The  width  of 
the  channel,  by  erosion  and  caving  in  of  the 
Tennessee  banls  sonth,  southwest,  and  west 
of  Dean's  Island  along  the  main  land  and 
Island  87,  had  Increased  from  Its  former 
width  to  that  of  1^  miles  or  IV^  miles,  and 
a  towhead,  which  seems  to  be  a  formation 
npm  the  bottom  of  the  river,  appearing  at 


times,  bat  not  always  above  Its  surface,  and 
neither  a  bar,  nor  yet  land,  had  appeared 
ofF  the  apec  of  Dean's  Island,  a  navigable 
chute  running  between  it  and  the  island,  and 
a  sand  bar  and  mud  flats,  only  seen  In  very 
low  water,  bad  also  formed  in  tlie  river 
near  the  bank  of  that  Island,  perhaps  below 
the  towhead.  A  steamboat  reconnaissance  of 
the  river,  under  the  direction  of  the  War  De- 
partment of  the  United  States,  was  made  by 
Col.  Suter  in  1874,  and  a  map  of  the  place 
which  we  are  now  describing  was  prepared 
by  him  or  his  assistants  and  Is  in  evidence. 
There  is  no  proof  of  any  material  changes  in 
the  river  between  1874  and  1876,  and  this 
map,  while  it  is  not  shown  to  be  altogether 
correct  and  accurate,  may  be  said  to  present 
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the  general  situation  as  It  existed  In  the  lat- 
ter year.    It  Is  also  here  reproduced. 

Upon  the  date  referred  to,  March  7,  1876, 
the  river  suddenly  and  with  great  violence, 
within  about  80  hours,  made  for  itself  a  new 
channel  directly  across  the  neck  opposite  the 
apex  of  Dean's  Island,  then  reduced  in  width 
to  about  a  mile,  which  new  and  shorter 
channel,  thus  made,  it  continues  to  occupy 
to  this  time.    The  new  channel  was  called 


the  "Centennial  Cut-oflT,"  and  the  Island 
made  by  It  "Centennial  Island."  The  change 
of  the  channel,  as  stated,  was  sudden  and 
violent  About  2,000  acres  of  valuable  colti- 
vated  lands  were  swept  away,  with  the  farm- 
houses, ginbouses,  and  other  Improvements 
upon  them.  In  a  few  hours,  and  the  Inhabit- 
ants with  difficulty  saved  tbeir  lives  and  per- 
sonal property.  The  old  channel  around  the 
bend  of  the  elbow  waa  abandoned  by  the  cur- 
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rent  of  the  river,  but  remained,  for  a  few 
years,  covered  with  dead  water,  becoming  a 
lake  or  lagoon.  It  wus  uo  longer  navigable, 
except  in  time  of  high  water  for  small  boats, 
and  this  continued  only  for  a  short  time.  The 
fall  In  the  river  around  the  elbow,  from  six 
to  eight  feet,  was  all  condensed  In  the  one 
mile  of  the  cut-oflF,  and  made  a  strong  cur- 
rent there.  This,  of  course,  drew  the  water 
from  the  old  channel  rapidly,  and  greatly 
reduced  its  depth.  The  old  bed  Immediately 
began  to  fill  with  sand,  sediment,  and  al- 
luvial deposits,  and  bars  formed  in  it  It 
became  dry  land,  cottonwood  and  willow 
trees  ^gan  to  grow  upon  it,  and  it  Is  now 
for  the  most  part  covered  with  valuable  tim- 
ber and  susceptible  of  cultivation.  It  is  very 
valuable,  both  on  account  of  the  timber 
growing  upon  it  and  the  fertility  of  its  soil. 
This  suit  is  brought  to  recover  a  portion  of 
the  main  channel  lying  between  the  middle  of 
It,  as  It  existed  when  the  cut-off  tooli  place, 
and  the  Tennessee  bank.  The  claim  of  the 
state  is  that  its  sovereignty  and  territory  ex- 
tended to  a  line  drawn  along  the  middle  of 
the  Mississippi  river,  and  that.  It  being  a 
navigable  stream,  it  had  title  to  the  lands 
within  its  boundaries  covered  by  the  waters 
of  the  river,  and,  when  the  waters  abandoned 
the  bed,  they  remained  its  property,  and  It 
is  entitled  to  recover  them  in  this  suit. 

We  will  now  proceed  to  ccmslder  this  bound- 
ary of  Toonessee  and  the  title  which  she  ac- 
quired and  has  to  the  lands  claimed.  The 
territory  constituting  the  state  of  Tennessee, 
with  perhaps  small  areas  upon  her  northern 
and  southern  boundaries,  acquired  by  con- 
ventions with  adjoining  states,  was  original- 
ly the  western  part  of  the  colony  and  state 
of  North  Carolina,  and  her  boundaries  are 
the  same  as  they  were  before  ceded  by  that 
state.  Charles  II  of  England,  in  the  second 
and  effective  royal  charter  of  North  Carolina, 
granted  June  30,  1667,  to  Edward,  Earl  of 
Clarendon,  and  his  associates,  described 
the  territory  granted  as  "all  that  portion, 
territory  or  tract  of  land  situated  and  being 
within  our  dominion  of  America  aforesaid, 
extending  north  and  eastward  as  far  as  the 
north  end  of  Currituck  river  or  lulet  upon  a 
straight  westwardly  line  to  Wyonoke  creek, 
which  lies  within  or  about  the  degrees  of  36 
and  30  minutes  northern  latitude :  and  so  west 
In  a  direct  line  as  far  as  the  south  seas,  and 
south  and  westward  as  far  as  the  degrees 
of  29  inclusive  of  northern  latitude,  and  so 
west  in  a  direct  line  as  far  as  the  south 
seas,  together  with  all  and  singular  the  ports, 
tiarbors,  bays,  rivers  dnd  inlets  belonging  in 
the  province  and  territory  aforesaid,  and 
also  all  the  soils,  lands,  fields,  woods,  moun- 
tains, farms,  lakes,  rivers,  bays.  Islets  situate 
or  being  within  the  bounds  limits  last  before 
mentioned,  ete."  2  Cobb  &  Haywood's  Com- 
pilation, p.  1. 

The  western  boundary  of  the  territory 
granted  was  then  unknown,  but  extended  to 
the  western  boundary  of  the  possessions  of 


Great  Britain  In  North  America  at.  that  pe- 
riod. This  twuudary  was,  by  the  treaty  be- 
tween Great  Britain,  France,  and  Spain,, 
made  in  February,  1763,  fixed  Irrevocably  up- 
on a  line  drawn  along  the  "middle  of  the 
Mississippi  river."  8  Jenklnson's  Treaties, 
177;  Iowa  V.  Illinois,  147  D.  8.  2,  13  Sup.  Ct 
239,  37  L.  Ed.  55;  Louisiana  v.  Mississippi, 
202  n.  S.  41,  26  Sup.  Ct  408,  50  L.  Ed.  913. 
This  line  was  afterwards  recognized  as  tho 
western  boundary  of  the  original  thirteen 
states,  or  those  whose  territory  extended  to 
the  Mississippi  river,  in  the  treaty  made  by 
them  with  England  September  S,  1783.  S 
Stat  81,  82. 

Virginia  and  North  Carolina  then  owned  all 
the  territory  bordering  upon  the  east  bank 
of  the  Mississippi  river  from  near  its  source 
to  the  southern  boundary  of  Tennessee,  now 
composing  the  states  of  Illinois,  Kentucky, 
and  Tennessee,  and  afterwards  ceded  it  to 
the  United  States  for  the  purpose  of  forming 
new  states  to  be  admitted  to  the  Union. 
North  Carolina  ceded  her  part  of  the  terri- 
tory In  December,  1789,  and  authorized  her 
Senators  In  the  Congress  of  the  United  States 
to  convey  It,  which  they  did  February  25, 
1790,  and  the  conveyance  was  accepted  by  an 
act  of  Congress  passed  for  that  purpose  April 
2, 1790.  1  Stat  106,  c.  6.  The  territory  ceded 
and  conveyed  is  described  In  the  cession  act 
and  conveyance  as  follows: 

"All  right  title  and  claim  which  this  state 
[North  Carolina]  has  to  the  sovereignty  and 
territory  of  the  lands  situated  within  the 
chartered  limits  of  this  state,  west  of  a  line 
beginning  on  the  extreme  height  of  the  Stone 
Mountain,  at  the  place  where  the  Virginia 
Hue  Intersects  It  running  thence  along  the 
extreme  height  of  said  mountain  to  the  place 
where  the  Wautauga  river  breaks  through 
it;  thence  a  direct  course  to  the  top  of  the 
Yellow  Mountain,  where  Bright* s  Road  cross- 
es the  same;  thence  along  the  ridge  of  said 
mountain,  between  the  waters  of  Doe  rlv» 
and  the  waters  of  Bock  creek,  to  the  place 
where  the  road  crosses  the  Iron  Mountain; 
from  thence  along  the  extreme  height  of  said 
mountain  to  where  the  Nolichucky  river 
runs  through  the  same;  thence  to  the  top 
of  the  Bald  Mountain;  thence  along  the  ex- 
treme height  of  said  mountain  to  Painted 
Rock,  on  the  French  Broad  river;  thence 
along  the  highest  ridge  of  said  mountain  to 
the  place  where  It  is  called  the  Great  Iron 
or  Smoky  Mountain;  thence  along  the  ex- 
treme height  of  said  mountain  to  the  place 
where  It  Is  called  Unicoi  or  Unaka  Mountain, 
between  the  Indian  towns  of  Cowee  and  Old 
Cbota;  thence  along  the  main  ridge  of  said 
mountain  to  the  southern  boundary  of  this 
state."  Cobb  &  Haywood's  Compilation,  7, 
8,  9,  10. 

The  Inhabitants  of  this  territory,  through 
their  representatives,  organized  as  a  state 
and  adopted  a  Constitution  February  6,  1796, 
which  described  the  territorial  boundaries  of 
the  new  state  of  Tennessee  in  the  language 
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-of  the  cession  act;  and  this  state,  with  tbls 
-Constitution,  was  by  Congress  admitted  Into 
the  Union  as  a  sovereign  state  June  1,  1796. 
1  Stat.  491,  c.  47.  The  act  of  Congress  does 
not  define  the  limits  of  the  state,  further 
than  to  declare  that  It  shall  have  and  be  com- 
posed of  all  the  territory  ceded  by  North 
Carolina  and  they  are  therefore  controlled  by 
the  cession  act  and  the  Constitution  of  the 
state.'  They  are  repeated  In  substantially  the 
same  language  as  In  those  Instruments  in  the 
Constitutions  adopted  In  1834  and  1870.  The 
description  given  In  the  latter  Is  in  these 
words: 

"That  the  limits  and  boundaries  of  this 
state  being  ascertained,  it  Is  declared  that 
they  are  as  hereinafter  mentioned,  that  is 
to  say,  beginning  on  the  extreme  height  of 
-Stone  Mountain  at  the  place  where  the  line  of 
Virginia  intersects  It  In  latitude  36  degrees 
30  minutes  north,  running  then  with  the  ex- 
treme height  of  said  mountain  [and  then 
with  other  mountains  therein  stated  and 
named]  to  the  southern  boundary  of  this 
state  as  described  in  the  act  of  cession  of 
North  Carolina  to  the  tTnited  States  of  Amer- 
ica; and  that  all  territory,  land  and  waters, 
lying  west  of  said  line  as  before  mentioned 
and  contained  within  the  chartered  limits  of 
North  Carolina  are  within  the  limits  and 
boundaries  of  this  state,  over  which  the 
people  have  the  right  of  exercising  sovereign- 
ty and  the  right  of  sale,  so  far  as  It  is  con- 
sistent -with  the  Constitution  of  the  United 
States,  tho  Bill  of  Bights,  Constitution  of 
North  Carolina,  the  cession  act  of  said  state 
and  the  ordinances  of  Congress  for  the  gov- 
ernment of  the  territory  northwest  of  the 
Ohio."    Const  Tenn.  art  1, 1  31. 

The  general  description  of  the  boundaries 
of  the  state,  preceding  a  specific  description 
contained  in  the  Code  adopted  in  1858  Is  in 
the  language  of  the  Constitution.  Code,  §  60. 
In  the  same  chapter  (section  69)  the  boundary 
between  this  state  and  the  state  of  Arkansas 
is  described  as  follows: 

"The  western  boundary  of  the  state  of 
Tennessee  Is  in  the  middle  of  the  stream  of 
the  Mississippi  river  including  within  the 
state  of  Tennessee  all  such  Islands  as  are 
held  under  grants  from  the  states  of  .Tennes- 
see and  North  Carolina." 

This  section  must  be  construed  to  mean  the 
same  as  the  cession  act  and  provision  of  the 
Constitution;  otherwise  It  is  Invalid.  Con- 
gress first  authorized  the  state  of  Tennessee 
as  its  agent  to  dispose  of  all  unappropriated 
and  ungranted  lands  within  its  territory  for 
certain  purposes  and  afterwards  in  1846  re- 
leased and  surrendered  to  it  all  right  and 
title  of  the  United  States  to  the  lands  within 
the  state  acquired  by  them  from  North  Car- 
olina th4n  ungranted  and  unappropriated. 

The  state  of  Arkansas  as  well  as  those  of 
Missouri  and  Iowa  were  part  of  the  territory 
of  Louisiana  owned  at  various  times  by 
France  and  Spain  and  finally  acquired  by  the 
United  States  from  the  former  by  purchase 


in  1803.  Arkansas  was  admitted  into  the 
Union  as  a  sovereign  state  by  an  act  of 
Congress  approved  June  15,  1836  (5  Stat  60, 
c.  100),  and  its  eastern  twundary  was  desig- 
nated and  defined  as  the  "middle  of  the  main 
channel"  of  the  Mississippi  river.  This 
boundary  Is  also  embodied  in  the  several 
Constitutions  of  that  state  subsequently 
adopted.  There  is  no  difference  between  the 
"middle  of  the  Mississippi  river,"  as  the 
western  boundary  line  of  Tennessee  Is  de- 
scribed, and  the  "middle  of  the  main  channel" 
of  that  river,  as  the  eastern  boundary  line  of 
Arkansas  is  defined.  They  mean  the  same 
thing,  and  the  words  "main  channel"  were 
evidently  Intended  to  make  the  aommon 
boundary  more  definite  by  designating  the 
larger  channel,  where  there  existed  two  or 
more  channels  on  account  of  the  numerous 
Islands  to  be  found  in  the  river.  The  use  of 
the  words  "middle  of  the  main  channel" 
could  not  have  been  intended  to  designate  a 
different  boundary  line  than  that  of  Tennes- 
see as  it  then  existed,  because  Congress  had 
no  power  to  change  the  boundaries  of  Ten- 
nessee as  fixed  by  It  when  that  state  was  ad- 
mitted to  the  Union  in  1796.  Const  U.  S. 
art  4,  S  3;  Louisiana  v.  Mississippi,  202  U. 
S.  40,  26  Sup.  Gt  408,  60  L.  Ed.  913. 

While  complainant  and  the  defendants 
agree  that  the  western  boundary  line  of  Ten- 
nessee Is  as  declared  and  fixed  by  the  trea- 
ties and  legislative  enactments  which  we  have 
briefiy  stated — that  is,  that  the  middle  of  the 
Mississippi  river  as  it  ran  in  1763  is  the  line 
that  separates  the  Jurisdlctioa  of  Tennessee 
from  that  of  AiiiansaB — ^yet  they  disagree  as 
to  what  was  meant  by  the  expression  "mid- 
dle of  the  river"  and  how  It  is  now  to  be 
interpreted.  Complainant  Insists  that  the 
contracting  parties  and  legislative  bodies,  es- 
tablishing this  boundary  by  these  words, 
"middle  of  the  river,"  meant  the  middle  of 
the  main  channel  of  the  river,  or  a  line  along 
the  river  bed  equidistant  from  the  visible,  de- 
fined, and  substantially  established  banks 
confining  the  waters  on  either  side — that  is, 
the  line  between  it  and  Arkansas;  while  tbe 
defendants  contend  that  they  meant  the  cen- 
ter  of  that  part  of  the  waters  or  stream  of 
the  river  which  is  deepest  and  is  usually 
used  by  steamboats  and  other  craft  plying 
the  river,  or,  in  other  words,  the  center  of 
the  channel  of  commerce.  This  Is  an  im- 
portant question,  affecting  the  states  of  Ten- 
nessee and  Arkansas  In  their  sovereign  capac- 
ity, and  their  Jurisdiction  along  this  entire 
joint  boundary  line,  and  the  decision  of  t^ia 
case,  since  at  the  point  where  the  water 
fiowed  over  the  landis  in  controversy  the 
deep-water  channel  used  by  boats  In  ascend- 
ing and  descending  the  river  previous  to  1878 
ran  much  nearer  to  one  bank  than  the  other, 
the  Tennessee  bank,  and  It  Is  entitled  to  the 
most  careful  consideration  by  the  court.  The 
defendants  Insist  that  under  the  laws  of  na- 
tions and  the  weight  of  decisions  of  tbe 
courts  of  this  country,  where  a  navigable 
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river  or  the  middle  of  ancta  river  is  made  tbe 
t>oaiidary  line  separating  cotermlnona  states 
or  nations,  the  center  of  the  channel  of  com- 
merce Is  the  true  and  correct  line  between 
them,  and  that  this  rule  should  apply  In 
this  case.  The  state  controverts  this,  and 
maintains  that  the  welg:ht  of  authority  In 
such  cases  is  that  the  separating  line  is  mid- 
way the  channel  or  bed  of  the  river  and 
equidistant  from  the  visible  and  established 
banks  within  which  the  waters  are  confined 
and  flow.  The  state  further  Insists  that  not 
only  the  general  rule  is  In  favor  of  this  con- 
tention, but  that.  If  It  were  otherwise,  It 
would  not  be  applicable  to  this  case,  because 
the  line  has  been  fixed  as  claimed  by  It  by 
treaties,  legislation,  and  long  usage,  acquies- 
cence, and  possession  by  tbe  two  sovereign 
states  Interested,  complainant  and  Arkansas. 
Before  proceeding  to  the  direct  question  in- 
volved, we  think  It  will  throw  some  light  on 
the  authorities  we  will  discuss  to  notice  what 
are  the  constltnent  parts  of  rivers  or  other 
streams  as  defined  and  used  by  the  courts. 
In  Lux  T.  Haggln,  69  Cal.  417,  10  Pac.  770, 
It  !•  said: 

"A  watercourse  Is  defined  to  consist  of 
bed,  banks,  and  water.  It  must  be  made  to 
appear  that  the  water  usually  flows  through 
a  tegal&T  channel  with  banks  or  sides.  The 
bed  and  banks,  or  the  channel.  Is  in  all  cases 
a  natural  object  to  be  sought  after,  not  sim- 
ply by  application  of  any  abstract  rule,  but, 
like  other  natural  objects,  to  be  sought  for 
and  fovnd  by  the  distinctive  appearance  It 
represents.  Whether,  however,  worn  deep 
by  action  of  tbe  water  or  followhig  the  ex- 
act depression  without  any  marked  erosion 
of  soil  m:  rock;  whether  distinguished  by 
difference  of  vegetation  or  otherwise  render- 
ed perceptible — a  channel  Is  necessary  to  the 
constitution  of  a  water  course." 

In  Benjamin  v.  Blver  Improvement  Com- 
pany, 42  Hlch.  628,  4  N.  W.  483,  it  is  said 
that  the  channel  of  a  river  is  the  passageway 
between  tbe  banks  through  which  its  waters 
flow;  and  in  Larrabee  v.  Clovcrdale,  131  Oal. 
96,  63  Pac.  143,  a  channel  Is  said  to  Include, 
not  only  all  the  channels  through  which  un- 
der existing  conditions  of  the  country  the 
water  naturally  flows,  but  new  channels 
through  wliich  it  may  afterwards  flow. 

We  think,  from  examination  of  a  num- 
ber of  cases  bearing  more  or  less  upon  this 
subject,  that  the  channel  of  the  river  and  the 
bed  of  tbe  river  ordinarily  mean  the  same 
tiling,  and  are  understood  to  describe  that 
depression  on  the  earth's  surface  in  which 
tbe  waters  of  the  stream  are  confined  and 
flow  in  its  ordinary  stages,  unaffected  by 
freshets  or  droughts.  Houghton  v.  Railroad 
Co.,  47  Iowa,  370;  Cesslll  v.  State,  40  Ark. 
504;  Ballroad  v.  Ramsey,  53  Ark.  314,  13  S. 
W.  931,  8  I*  R.  A.  659,  22  Am.  St  Rep.  195; 
Stover  T.  Jack,  60  Pa.  339,  100  Am.  Dec.  666; 
Howard  y.  Ingersoll,  13  How.  (U.  S.)  381, 
14  L.  Ed.  189;  Alabama  v.  Georgia,  23  How. 
(U.  S.)  606, 10  L.  Ed.  556;  Branham  v.  Turn- 


pike Co.,  1  Lea  (Tenn.)  704,  27  Am.  Rep.  789; 
Dunlelth  &  Dubuque  Bridge  Co.  v.  Dubuque, 
66  Iowa,  658,  8  N.  W.  443. 

The  precise  question  we  are  now  consider- 
ing was  before  the  Supreme  Court  of  Arkan- 
sas in  1883,  and  that  court  construed  the 
treaties  we  have  referred  to  and  the  act  of 
Congress  admitting  Arkansas  Into  the  Union 
as  contended  for  by  Tennessee,  and  held  the 
line  between  that  state  and  Tennessee  to  be 
the  middle  of  the  main  channel  or  bed  of  the 
Mississippi  river,  equidistant  from  the  visible 
banks  confining  Its  waters,  and  not  one  along 
the  so-called  center  of  the  channel  of  com- 
merce. The  opinion  Is  an  able  and  interest- 
ing one,  and  since  It  Is  a  decision  of  the  di- 
rect question  here  Involved  by  the  highest 
court  of  one  of  the  two  sovereign  states  in- 
terested. In  a  case  to  which  that  state  was  a 
party,  we  quote  from  it  at  length.  Cessill, 
tbe  plaintiff  in  error,  was  Indicted  and  con- 
victed of  illegally  selling  liquor  from  a  boat 
anchored  In  the '  Mississippi  river,  and  ap- 
pealed. EkiklD,  J.,  speaking  for  the  court 
said: 

"It  will  be  observed  that  the  principle  upon 
which  the  court  proceeded  Is  that  the  line 
of  deepest  water  in  the  river  bed  is  the  bound- 
ary of  the  state,  and  continues  such  as  it 
fluctuates. 

"The  act  of  Congress  admitting  the  state 
Into  the  Union,  approved  Jime  16,  1836  (6 
Stat.  50,  c.  100),  designated  for  the  eastern 
boundary  the  middle  of  the  main  channel' 
of  the  Mississippi  river,  between  latitude  36 
degrees  north  and  the  northeast  comer  of  the 
state  of  Louisiana,  at  a  point  to  t>e  deter- 
mined by  extending  tbe  north  line  of  the  lat- 
ter state  to  the  middle  of  the  said  channel. 
This  description  was  embodied  In  the  Consti- 
tution of  1836,  and  repeated  la  that  of  1864. 
It  was  also  adopted  in  the  Constitution  of 
1868,  with  the  explanation  that  the  said 
t)oundary  should  Include  a  certain  island 
known  as  'Belle  Point  Island.'  In  addition 
to  this,  the  present  Constitution  provides 
generally  that  the  state  shall  embrace  'all 
other  land  originally  surveyed  and  Included 
as  a  part  of  the  territory  of  the  state  of  Ar- 
kansas.' No  question  arises  *in  this  case  up- 
on either  of  the  two  qualifications,  and  tbe 
sole  matter  left  for  us  to  decide  Is  this: 
What  is  meant  by  the  'main  channel,'  and 
what  is  the  middle  of  It? 

"The  channel  of  a  river,  bay,  or  sound  Is, 
in  boatmen's  parlance,  the  course  over  Its 
bed  over  which  the  water  is  deepest  and  the 
navigation  safest.  This  may  be  Irrespective 
of  the  current  or  distance  from  the  shore.  In 
questions  of  geography  or  boundaries,  how- 
ever, it  is  more  generally  used  to-  designate 
the  depression  of  a  bed  below  the  permanent 
banks,  forming  a  conduit  along  which  waters 
flow,  and  which  may  be  at  some  times  full 
and  at  others  nearly.  It  not  quite,  dry.  In 
this  sense  it  Is  of  common  use  In  law.  It  Is 
the  more  obvious  sigulflcation  in  connection 
with    boundaries,    inasmuch    as   it  pr«8ents 
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sometblng  ot  a  permanent  nature,  or  at  least 
at  all  times  visible,  and,  when  changed,  leav- 
ing traces  of  the  old  landmarks.  In  this 
sense  we  speak  of  bayous — Bartholomew  and 
Mcbafalaya — as  old  channels  of  the  Arkan- 
sas and  Red  rivers.  They  have  permanent 
features  Independent  of  water;  whereas, 
channels  in  the  sense  of  the  river  pilot  are 
ever -shifting,  invisible,  discoverable  only  by 
patient  soundings,  and  then  Imperfectly.  We 
cannot  suppose  that  such  channels  would  be 
adopted  as  state  boundaries,  or  as  references 
to  determine  them. 

"The  Mississippi  river  Is  full  of  Islands, 
having  water  beds  on  each  side.  The  object 
of  the  description  of  the  boundary  was  to 
afford  the  means  of  determining  whether  or 
not  any  given  Island  was  within  the  state,  by 
taking  the  largest  of  these  water  conduits 
as  the  true  river.  The  middle' of  the  main 
channel,  then,  must  mean  the  point  or  line 
along  the  river  bed  equidistant  from  the  per- 
manent and  defined  banks  of  the  ascertained 
channel  on  either  side.  Even  this  line  Is  a 
fluctuating  one,  but  in  a  far  less  and  no  very 
inconvenient  degree.  Gradual  attrition  on 
one  side,  with  accretion  on  the  other,  making 
a  change  in  the  permanent  banks,  might  per- 
haps change  the  boundary  with  regard  to 
absolute  space.  But  It  is  not  necessary,  for 
practical  purposes,  that  a  boundary  should 
oe  a  fixed  mathematical  line,  and  this  could 
only  apply  to  changes  In  the  banks  of  a  chan- 
nel wblcb  remains  substantially  the  same. 
For,  if  thfc  main  body  of  the  water  were  to 
find  a  new  channel  and  abandon  the  old  one, 
leaving  Interi'enlng  lands  in  a  natural  state, 
the  old  boundary  would  be  still  ascertainable, 
and  would  govern.  This  has  been  decided  in 
the  case  between  Kentucky  and  Missouri 
(infra),  and  results,  with  regard  to  surveyed 
lands,  from  the  additional  clause,  above 
noted,  in  the  Constitution  of  1874.  It  seems 
that  the  largest  channel  determines  which  Is 
the  river,  and  the  central  line  of  that  makes 
the  state  boundary. 

"The  boundary  line  in  question  Is  a  very 
old  one,  and  does  not  concern  this  state  alone. 
It  originated  with  the  treaty  between  Eng- 
land, France,  and  Spain,  in  February;  17C3, 
which  made  the  middle  of  the  Mississippi 
river  the  boundary  between  British  and 
French  territories.  This  line  has  been  ever 
since  observed  in  subsequent  treaties,  in 
federal  legislation.  In  state  Constitutions,  and 
in  Judicial  decisions,  and  there  are  not  lack- 
ing unmistakable  Indications  of  the  meanings 
of  the  middle  of  the  river.  For  Instance,  in 
the  treaty  between  the  United  States  and 
Spain,  in  October,  1795,  before  our  purchase 
of  Louisiana,  the  fourth  article  provides  'that 
the  western  boundary  of  the  United  States, 
fvhlch  separates  them  from  the  Spanish  col- 
ony of  Louisiana,  Is  in  the  middle  of  the 
channel  or  bed  of  the  river  Mississippi,  from 
the  northern  boundary  of  said  states  to  the 
completion  of  the  Slst  degree  of  latitude 
north  of  the  equator.' 


"In  the  case  of  Myers  t.  Ferry  et  al.,  1 
La..  Ann.  372,  which  resulted  from  a  steam- 
boat collision  on  the  Mississippi,  it  became 
necessary  to  ascertain  the  locus  In  quo  as 
afFectlng  Jurlsdlctl<xi  between  the  states  of 
Louisiana  and  Mississippi.  Ttie  middle  of 
the  river  was  taken  as  the  boundary  linsr 
without  any  reference  to  depth  of  the  water. 
See,  also,  on  the  same  subject,  a  case  very 
replete  with  historical  learning,  that  of  Mor> 
gan  &  Harrison  v.  Reading,  reported  in  3^ 
Smedes  &  M.  (Miss.)  366,  in  which  this  great 
empire  boundary  is  described,  with  reference 
to  the  treaty  of  1763,  as  'a  line  drawn  along 
the  middle  of  the  Mississippi.'  This  would 
not  be  a  good  description  of  a  steamttoat 
track,  zigzagging  from  bank  to  bank  amongst 
sand  bars  in  low  water.    •    •    • 

"In  the  case  of  Missouri  v.  Kentucky,  11 
Wall.  (U.  S.)  395,  20  L.  Ed.  116,  which  was  a 
contest  between  states  for  jurisdiction  over 
Wolf  Island,  in  the  Mississippi,  Mr.  Justice 
Davis  said  that  by  virtue  of  the  treaties  above 
named,  togetb^  with  the  treaty  of  peace 
with  England  in  1783,  the  ancient  right  of 
Virginia,  to  which  Kentucky  had  succeeded, 
extended  to  the  middle  of  the  t>ed  of  the  Mis- 
sissippi river. 

"It  seems  tliat,  where  there  are  several 
ctiannels,  the  principal  one  is  considered  the 
river,  and  in  this  the  medium  fllum  makes 
the  boundary. 

"There  was  only  one  channel  in  this  case, 
which  was  the  river  bed  between  the  Arkan- 
sas and  Tennessee  shores  at  Osceola.  The 
court  and  attorneys  treated  the  case  through- 
out as  if  channel  meant  the  line  of  the  deep- 
est water  sought  by  boatmen,  and  the  in- 
structions were  given  on  one  aide  and  re- 
fused on  the  other  with  reference  to  this 
idea.  The  river  bed  being  the  same  as  in 
1784,  no  question  could  arise  as  to  change  of 
channel.  The  Instructions  asked  by  the  de- 
fense were  erroneous,  but  those  given  for 
the  state  were  equally  so,  being  based  on  a 
false  theory  as  to  the  meaning  of  channel. 
It  should  have  been  left  to  the  Jury  to  de- 
termine whether  the  position  of  the  hoat 
was  nearer  to  the  Arkansas  or  the  Tennes- 
see main  bank,  and  to  have  found  the  de- 
fendants guilty  or  innocent  accordingly." 

Cesslll  T.  State,  40  Ark.  SOI.     ' 

We  concur  fully  with  the  Supreme  Court 
of  Arkansas  In  the  construction  given  the 
treaties  of  17G3  and  1783  in  that  opinion, 
and  hold,  as  held  by  that  court,  that  the 
boundary  line  between  the  British  posses- 
sions in  America,  which  then  Included  all  the 
territory  now  composing  the  states  border- 
ing upon  and  having  for  their  western 
boundary  the  Mississippi  river,  and  the  ter- 
ritory of  Louisiana  then  belonging  to  Spain, 
was  fixed  and  defined  as  a  line  along  the 
middle  of  the  main  channel  of  the  river, 
equidistant  from  the  visible  and  permanent 
banks  confining  its  waters,  and  that  the  sev- 
eral acts  of  Congress  admitting  into  the 
Union  the  states  lying  upon  both  sides  ot 
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the  rlrer  at  varioas  times,  In  calling  for 
tbe  middle  of  tbe  river  and  the  middle  of 
the  main  channel  or  stream  of  tbe  river, 
bad  reference  to  these  treaties  and  must 
be  construed  to  mean  the  same  thing.  This 
-question  has  not  before  been  before  this 
•court;  but  in  a  case  Involving  property  rights 
upon  an  unnavigable  stream,  caHed  for  as 
a  boundary  line  of  private  estates,  It  was 
held  that  "the  thread  of  the  stream  is  the 
middle  line  between  the  shores,  Irrespective 
of  the  depth  of  the  channel,  taking  them 
In  tbe  natural  and  ordinary  stage  of  the 
water,  at  medium  height,  neither  swollen  by 
freshets  nor  shrunk  by  droughts."  Bran- 
ham  V.  Tnmpike  Co.,  1  Lea  (Tenn.)  706,  27 
Am.  Bep.  789.  The  general  understanding 
-of  the  people  and  the  constituted  authorities 
of  Tennessee  has  been  and  is  that  tbe  line 
separating  the  state  from  Arkansas  Is  as  de- 
fined in  the  case  of  Cessill  v.  State,  supra. 
This  appears  from  an  act  of  the  General  As- 
«embly  of  the  state  approved  April  15,  1903 
(chapter  420,  p.  1215.  Acts  1903),  in  which  the 
lands  In  controversy  and  all  others  lying  up- 
on the  Tennessee  side  of  the  middle  of  the 
old  bed  of  the  river  are  declared  to  be  the 
property  of  the  state,  and  the  €k>vemor  au- 
thorized to  appoint  commissioners,  to  act 
with  other  commissioners  to  be  appointed  by 
the  state  of  Arkansas,  to  rnn  and  mark  the 
line,  and  also  to  report  to  the  Governor  the 
extent  and  value  of  such  lands.  The  Genr 
eral  Assembly  of  Arkansas  passed  a  simi- 
laj'  act,  but  it  was  vetoed  by  the  Governor 
of  that  state,  and  therefore  no  commisslon- 
-era  were  appointed  under  the  act  passed  by 
the  Legislature  of  Tennessee.  This  suit  was 
brought  by  direction  of  the  Governor  of  this 
state,  and  is  not  only  an  acquiescence  in 
the  boundary  line  as  defined  by  the  author- 
ities of  Arkansas,  but  an  assertion  of  juris- 
-dlctlon  up  to  that  line  and  title  to  property 
within  it.  We  think,  whatever  may  be  the 
construction  of  the  treaties  defining  this 
great  boundary  Hue,  or  the  acts  of  Congress 
admitting  other  states  bordering  upon  it, 
that  the  concurrence  of  Tennessee  and  Ar- 
kansas in  the  Interpretation  of  the  treaties 
and  legislation  affecting  their  boundary  line 
is  effective  between  them,  and  controlling  In 
this  and  other  cases  Involving  the  question. 

These  same  treaties,  we  have  seen,  which 
define  the  common  boundary  line  of  all  the 
states  bordering  upon  both  sides  of  the  Mis- 
sissippi river,  In  connection  with  the  acts  of 
Congress  admitting  those  states  Into  the  Un- 
ion, have  been  frequently  construed  by  other 
courts,  and  In  every  case  that  has  been  call- 
ed to  our  attention,  with  two  exceptions,  all 
these  conrts  have  concurred  with  the  con- 
clusions reached  In  tbe  case  of  Cessill  v. 
State,  supra. 

The  boundary  Une  separating  the  states 
of  Louisiana  and  Mississippi,  Missouri  and 
Kentucky,  Missouri  and  Illinois,  and  Iowa 
and  IlHnols,  where  the  Mississippi  flows  be- 
tween them,  Is  defined  in  the  several  acts 


of  Congress  admitting  these  states  into  the 
Union  in  words  similar  to  those  defining  the 
line  between  Tennessee  and  Arkansas;  that 
Is,  "the  middle  of  the  Mississippi  river,"  or 
"the  middle  of  the  main  channel  of  the  riv- 
er." We  have  seen,  from  cases  cited  In  the 
<H>lnlon  of  the  court  in  Cessill  v.  State,  su- 
pra, of  Myers  v.  Perry,  1  La.  Ann.  372,  and  of 
Morgan  &  Harris  v.  Reading,  3  Smedes  & 
M.  366,  that  tbe  Supreme  Courts  of  Louis- 
iana and  Mississippi  have  both  construed 
the  treaty  of  1763,  and  the  acts  of  Congress 
In  relation  to  it,  to  define  and  fix  the  line 
equidistant  from  the  banks  of  the  river.  The 
Supreme  Court  of  Iowa  has  so  held  in  a  case 
involving  the  line  between  it  and  the  state 
of  Illinois.  In  relation  to  what  is  meant 
by  the  middle  of  the  channel  it  is  there  said: 

"The  course  of  navigation,  which  follows 
what  boatmen  call  the  channel,  is  extremely 
sinuons  and  often  changing,  and  is  unknown 
except  to  experienced  navigators.  On  the 
other  hand,  the  bed  of  the  main  river,  des- 
ignated by  the  word  'channel'  used  in  its 
primary  sense,  is  the  great  body  of  water 
flowing  down  the  stream.  It  Is  broad  and 
well  defined  by  Islands  or  the  main  shore. 
It  cannot  be  possible  that  Congress  and  the 
people  of  the  state  in  describing  its  bound- 
ary used  the  word  'channel'  to  describe  the 
sinuous,  obscure,  and  changing  line  of  navi- 
gation rather  than  the  broad  and  distinctly 
defined  bed  of  the  main  river.  The  center  of 
this  river  bed  channel  may  be  readily  de- 
termined, while  tbe  center  of  the  navigable 
channel  often  could  not  be  known  with  cer- 
tainty. The  first  is  a  fit  boundary  line  of  a 
state.  The  second  cannot  be."  Dnnlelth  & 
Dubuque  Bridge  Co.  v.  Dubuque  County,  65 
Iowa,  558,  8  N.  W.  443. 

The  case  of  Missouri  v.  Kentucky,  11  Wall. 
(U.  S.)  395,  20  L.  Ed.  116,  Involved  a  ques- 
tion of  the  Jurisdiction  over  Wolf  Island  In 
the  Mississippi  river.  Construing  the  treaty 
of  1763  between  England,  France,  and  Spain, 
Mr.  Justice  Davis,  speaking  for  the  comet, 
said: 

"It  Is  unnecessary  for  the  purposes  of 
this  snit  to  consider  whether  on  general 
principles  the  middle  of  the  channel  of  the 
navigable  river  which  divides  coterminous 
states  is  not  the  true  boundary  between 
tbem.  In  the  absence  of  express  agreement 
to  the  contrary,  because  the  treaty  between 
France,  Spain,  and  England  in  February, 
1763,  stipulated  that  the  middle  of  the  Mis- 
sissippi river  should  be  the  boundary  be- 
tween the  Brlti^  and  French  territories  on 
the  continent  of  North  America.  And  this 
line,  established  by  the  only  sovereign  pow- 
ers at  that  time  Interested  in  the  subject, 
has  remained  ever  since  as  they  settled  it. 
It  was  recognized  by  the  treaty  of  peace 
with  Great  Britain  in  1783,  and  by  different 
treaties  since  then,  the  last  of  which  result- 
ed in  the  acquisition  of  the  territory  of 
Louisiana  (embracing  the  country  west  of 
tbe   Mississippi)   by   the    United  -  States   in 
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1803.  The  boundaries  of  Missouri,  when 
she  was  admitted  into  the  Union  as  a  state 
In  1820,  were  fixed  on  this  basis,  as  were 
those  of  Arkansas  In  1836.  And  Kentucky 
succeeded  In  1792  to  the  ancient  right  and 
possession  of  Virginia,  which  extended  by 
virtues  of  these  treaties  to  the  middle  of  the 
bed  of  the  Mississippi  river." 

The  act  of  Congress  passed  April  18,  1818 
(3  Stat.  429,  c.  67),  enabling  the  people  of  the 
territory  of  Illinois  to  adopt  a  Constitution 
and  organize  a  state,  defined  the  western 
boundary  of  the  state  as  follows:  "Starting 
In  the  middle  of  Lake  Michigan,  at  north  lati- 
tude 42  degrees  30  minutes,  thence  west  to 
the  middle  of  the  Mississippi  river,  and 
thence  down  the  Mississippi  river  to  Its  con- 
flnence  with  the  Ohio  river." 

The  case  of  St.  Louis  v.  Rotz,  138  U.  S.  226, 
11  Sup.  Ct  337,' 34  L.  Ed.  941,  was  brought 
to  recover  an  island  in  the  Mississippi  river, 
and  involved  the  location  of  the  line  separat- 
ing the  states  of  Missouri  and  Illinois.  The 
island  was  found  to  be  upon  the  eastern  side 
of  the  center  of  the  main  channel  and  bed  of 
the  river,  and  the  decree  was  for  the  defend- 
ant   It  is  there  said: 

"As  the  law  of  Illinois  confers  upon  the 
owner  of  land  in  that  state  which  is  bounded 
by  or  fronts  on  the  Mississippi  river  the  ti- 
tle in  fee  to  the  bed  of  the  river,  to  the  mid- 
dle thereof,  or  so  far  as  the  boundary  of  the 
state  extends,  such  riparian  owner  is  entitled 
to  all  th.>  lands  in  the  river  which  are  form- 
ed on  the  bed  of  the  river  or  of  the  middle  of 
its  width.  That  l)eing  so,  it  is  impossible 
for  the  ovtuer  of  an  island  which  is  situated 
on  the  west  side  of  the  middle  of  the  river, 
In  the  state  of  Missouri,  to  extend  his  owner- 
ship by  mere  accretion  to  land  situated  in 
the  state  of  Illinois,  the  title  in  fee  to  which 
is  vested  by  the  law  of  Illinois  in  the  ripari- 
an owner  of  the  land  In  that  state." 

In  the  cases  of  Jones  v.  Sonlard,  24  How. 
(U.  S.)  41,  16  L.  Ed.  604,  and  St  Louis 
Public  School  V.  Rlsley,  10  Wall.  (U.  S.)  91, 
19  L.  Ed.  850,  it  is  held  that,  under  the  act 
of  Congress  admitting  Missouri  to  the  Union 
and  defining  its  eastern  boundary  as  the  mid- 
dle of  the  main  channel  of  the  Mississippi 
river,  the  ilne  was  the  middle  of  the  river, 
without  any  reference  whatever  to  where  the 
channel  of  commerce  ran,  and  presumably  to 
a  line  midway  between  the  established  banks 
of  the  river. 

In  the  cases  of  Nebraska  v.  Iowa,  143  U. 
S.  359,  367,  12  Sup.  Ct  396,  36  L.  Ed.  186, 
and  Missouri  v.  Nebraska,  196  U.  S.  23,  25 
Sup.  Ct  155,  49  L.  Ed.  372,  both  of  which  In- 
volved controversies  of  Jurisdiction  growing 
out  of  sudden  and  violent  changes  made  by 
the  Mlssonrl  river  in  its  channel  similar  to 
the  one  made  by  the  Mississippi  in  this  case, 
it  was  held  that  the  boundary  line  between 
the  commonwealths,  which  were  parties  to 
those  cases,  respectively,  remained  fixed  In 
the  center  of  the  old  river  bed,  thus  In  effect 
boldlng  that  previous  to  the  avulsions  by 


'  which  the  channel  of  the  river  was  changed 
;  the  state  line  was  the  middle  of  the  channel ; 
I  that  is,  a  line  midway  between  the  banks  of 
I  the  river.    In  the  case  of  Nebraska  v.  Iowa, 
I  143  U.  S.  361,  12  Sup.  Ct  396,  36  L.  Ed.  186, 
the  following  quotation  is  made,  with  ap- 
I  proval,  from  the  opinion  of  Attorney  General 
I  Cushlng  in  a  matter  of  dispute  between  the 
\  United  States  and  Mexico  as  to  the  intema- 
[  tional  boundary  at  the  place  where  the  Rio 
'  Orande  had  made  a  change  in  its  channel: 
"But,  on  the  other  band.  If,  deserting  its 
i  original  bed,  the  river  forces  for  Itself  a  new 
{  channel  in  another  direction,  then  the  nation 
i  through    whose    territories    the    river    thus 
r  breaks  its  way  suffers  injury  by  loss  of  ter- 
]  rltory  greater  than  the  benefit  of  retaining 
j  the  natural  river  boundary,  and  that  bound- 
1  ary  remains  in  the  middle  of  the  deserted 
I  river  bed.    For,  in  truth.  Just  as  a  stone  pil- 
lar constitutes  a  lK>undary,  not  because  it  Is 
a  stone,  but  because  of  the  place  in  which  it 
stands,  so  a  river  is  made  the  limit  of  na- 
tions, not  because  it  is  running  water  bearing 
a  certain  geographical  name,  but  because  it 
is  water  flowing  in  a  given  channel  and  with- 
in given  banks,  which  are  the  real  Interna- 
tional Iwundary." 

The  only  cases  that  have  been  called  to  our 
attention  supporting  the  contention  of  the  de- 
fendants are  those  of  Buttenuth  v.  St  Louis 
Bridge  Co.,  123  111.  535,  17  N.  E.  439,  5  Am. 
St  Rep.  645,  and  Iowa  v.  Illinois,  147  U.  S. 
1,  13  Sup.  Ct  239,  37  L.  Ed.  55,  both  involv- 
ing the  line  in  the  MIsslBsippi  river  separat- 
ing the  states  of  Iowa  and  Illinois.  The 
former  was  decided  first,  and  is  cited  and  a]>- 
proved  in  the  latter.  Mr.  Justice  Field,  de- 
livering the  opinion  of  the  court  says: 

"When  a  navigable  river  constitutes  the 
boundary  between  two  independent  states, 
the  line  defining  the  point  at  which  the  juris- 
diction of  the  two  separates  Is  well  estab- 
lished to  be  the  middle  of  the  main  channel 
of  the  stream.  The  Interest  of  each  state  in 
the  navigation  of  the  river  admits  of  no  oth- 
er line.  The  preservation  by  each  of  its 
equal  right  in  the  navigation  of  the  stream 
Is  the  subject  of  paramount  interest  It  Is 
therefore  laid  down  in  all  well-recognized 
treaties  on  international  law  of  modem  times 
that  the  middle  of  the  channel  of  the  stream 
marks  the  ti;ue  boundary  between  the  ad- 
joining states  up  to  which  each  state  on  its 
side  will  exercise  Jurisdiction.  In  Interna- 
tional law,  therefore,  and  by  the  usage  of 
European  nations,  the  term  'middle  of  the 
stream,'  as  applied  to  a  navigable  river,  is 
the  same  as  the  middle  of  the  channel  of 
such  stream,  and  in  that  sense  the  terms  are 
used  In  the  treaty  of  peace  between  Great 
Britain,  France,  and  Spain,  concluded  at 
Paris  in  1763.  By  the  language,  'a  line 
drawn.along  the  middle  of  the  River  Missis- 
sippi from  its  source  to  the  River  Iberville,' 
as  there  used,  is  meant  along  the  middle  of 
the  channel  of  the  River  MissIssIppL  Thus 
Wheaton,  in  his  Elements  of  International 
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Law  (8th  Ed.)  {  192,  says :  'Where  a  naviga- 
ble river  forms  the  boundary  of  coterminous 
states,  the  middle  of  the  channel,  or  "thal- 
weg,"  is  generally  taken  as  the  line  of  separa- 
tion between  the  two  states,  the  presumption 
of  law  being  that  the  right  of  navigation  is 
common  to  both;  but  this  presumption  may 
be  destroyed  by  actual  proof  of  prior  occu- 
pancy and  long,  undisturbed  possession,  giv- 
ing to  one  of  the  riparian  proprietors  the  ex- 
clusive title  to  the  entire  river.' 

"And  in  section  202,  while  thus  stating  the 
mle  as  to  the  boundary  line  of  the  Mississip- 
pi river  being  the  middle  of  the  channel,  he 
states  that  the  channel  is  remarlcably  wind- 
ing, 'crossing  and  recrossing  perpetually  from 
one  side  to  the  other  of  the  general  bed  of 
the  river.' 

"Mr.  Creasy,  in  his  First  Platform  on  In- 
tematlonal  Law,  p.  222,  {  231,  expresses  the 
same  doctrine.    He  says: 

"'It  has  been  stated  that,  where  a  navi- 
gable river  separates  neighboring  states,  the 
"thalweg,"  or  middle  of  the  navigable  chan- 
nel, forms  the  line  of  separation.  Formerly 
a  line  drawn  along  the  middle  of  the  river, 
the  "medium  flium  aqu»,"  was  regarded  as 
the  boundary  line,  and  still  will  be  regarded 
prima  facie  as  the  boundary  line,  except  as  to 
those  parts  of  the  river  as  to  which  it  can 
be  proved  that  the  vessels  which  navigate 
those  parts  keep  their  course  habitually 
along  some  channel  different  from  the  me- 
dinm  flIum.  Where  this  Is  the  case,  the 
middle  of  the  channel  of  traffic  is  now  con- 
sidered to  be  the  line  of  demarcation.' " 

And  after  citing  several  other  works  on 
International  law  Justice  Field  proceeds: 

"The  reason  and  necessity  of  the  rule  of 
International  law  as  to  the  midchannel  being 
the  true  boundary  line  of  a  navigable  river 
separating  independent  states  may  not  be 
cogent  in  this  country,  where  neighlwring 
states  are  under  the  same  general  govern- 
ment, as  in  Europe,  yet  the  same  rule  will  be 
held  to  obtain,  unless  changed  by  statute  or 
osage  of  so  great  length  of  time  as  to  have 
acquired  the  force  of  law. 

"As  we  have  stated,  in  International  law 
and  by  the  usage  of  European  nations,  the 
terms  'middle  of  the  stream'  and  'midchan- 
nel' of  a  navigable  river  are  synonymous  and 
Interchangeably  used.  The  enabling  act  of 
April  18,  1818  (3  SUt  428,  c.  67),  under  which 
Illinois  adopted  a  Constitution  and  became  a 
state  and  was  admitted  into  the  Union,  made 
the  middle  of  the  Mississippi  river  the  west- 
em  boundary  of  the  state.  The  enabling  act 
of  March  0,  1820  (3  Stat  646,  c.  22,  $  2), 
under  which  Missouri  became  a  state  and 
was  admitted  into  the  Union,  made  the 
middle  of  the  main  channel  of  the  Mississippi 
river  the  eastern  boundary,  so  far  as  its 
boundary  was  coterminous  with  the  western 
boundary  of  lillnbis.  The  enabling  act  of 
August  6,  1846  (9  Stat.  66,  c.  89),  under  which 
Wiaconstai  adopted  a  Gonstltntloa  and  be- 


came a  state  and  was  admitted  Into  the  Un- 
ion, gives  the  western  boundary  of  that  state, 
after  reaching  the  Biver  St.  Croix,  as  follows: 
'Thence  down  the  main  channel  of  said  river 
to  the  Mississippi,  thence  down  the  center  of 
the  main  channel  of  that  [Mississippi]  river 
to  the  northwest  comer  of  the  state  of  Illi- 
nois.' The  northwest  corner  of  the  state  of 
Illinois  must  therefore  be  in  the  middle  of 
the  main  channel  of  the  river  wlilch  forms  a 
iwrtlon  of  its  western  boundary.  It  is  very 
evident  that  these  terms,  'middle  of  the  Mia- 
sissippi  river,'  and  'middle  of  the  main  chan- 
nel of  the  Mississippi  river,'  and  'center  of 
the  main  channel  of  that  river,'  as  thus  used, 
are  synonymous.  It  is  not  at  all  likely  that 
the  Congress  of  the  United  States  intended 
that  those  terms,  as  applied  to  the  Mississippi 
river  separating  liliuois  from  Iowa,  sliould 
have  a  different  meaning  when  applied  to 
the  Mississippi  river  separating  Illinois  from 
Missouri,  or  a  different  meaning  when  used 
as  descriptive  of  a  portion  of  the  western 
boundary  of  Wisconsin.  They  were  evidently 
used  as  signifying  the  same  thing." 

He  then  quotes  extensively  from  the  case 
of  Dnnlelth  &  Dubuque  Bridge  Co.  v.  County 
of  Dubuque,  supra,  and  Buttenuth  v.  St 
Louis  Bridge  Co.,  supra,  and  concludes: 

"The  opinions  in  t>oth  these  cases  are 
able,  and  present  in  the  strongest  terms,  the 
different  views  as  to  the  line  of  jurisdiction 
between  neighboring  states,  separated  by  a 
navigable  stream ;  but  we  are  of  the  opinion 
that  the  controlling  consideration  in  this  mat- 
ter Is  that  which  preserves  to  each  state 
equality  in  the  right  of  navigation  in  the 
river.  We  therefore  hold,  in  accordance  with 
this  view,  that  the  true  line  In  navigable 
rivers  between  states  of  the  Union  which 
separates  the  Jurisdiction  of  one  from  the 
other  is  the  middle  of  the  main  channel  of 
the  river.  Thus  the  jurisdiction  of  each 
state  extends  to  the  thread  of  the  stream; 
that  is,  to  the  'midchannel,'  and,  if  there  be 
several  channels,  to  the  middle  of  the  prin- 
cipal one,  or  rather,  the  one  usually  followed." 

This  case  is  in  direct  conflict  with  the  pre- 
vious cases  of  Missouri  v.  Kentucky,  St 
Louis  V.  Rutz,  Jones  v.  Soulard,  St  Louis 
Public  School  V.  Risley,  and  Nebraska  v. 
Iowa,  above  cited,  which  involved  practical- 
ly the  same  question,  and  the  first  four  con- 
straed  the  same  treaties  and  acts  of  Con- 
gress. They  are  not  differentiated,  overruled, 
or  even  referred  to  In  the  ease  of  Iowa  v. 
Illinois.  The  decision  in  these  'cases  is 
based  upon  the  proper  construction  of  the 
treaties  and  acts  of  Congress  admitting  the 
states  into  the  Union,  and  not  upon  the  laws 
of  nations.  We  are  better  satisfied  with  the 
reasoning  of  these  cases  than  we  are  with 
that  of  the  last  one,  and  prefer  to  follow 
them.  We  think  they  correctly  constrae  and 
interpret  the  treaties  and  legislation  con- 
trolling and  defining  the  boundary  lines  ol 
the  coterminous  states  upon  the  Miasisslppl 
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river  according  to  the  intention  of  tbe  powers 
making  the  treaties  and  of  Congress  In  ad- 
mitting those  states  into  the  Union. 

The  case  of  Iowa  v.  Illinois  was  decided 
avowedly  upon  the  rules  of  international  law, 
and  was  not  a  construction  of  the  treaties 
defining  the  boundaries  under  consideration, 
with  a  view  of  ascertaining  the  intention  of 
the  parties  making  them,  and  the  controlling 
consideration  with  tbe  court  in  the  applica- 
tion of  the  rules  of  international  law  to  the 
case  was  the  preservation  of  equality  in  the 
right  of  navigation  to  the  river  to  the  co- 
terminous states. 

There  Is  much  conflict  in  the  opinions  of 
text-writers  upon  the  law  of  nations  upon 
this  question;  but  tbe  weight  of  authority  is 
that  at  tbe  time  tbe  treaties  in  question  were 
made,  in  the  absence  of  a  convention  estab- 
lishing It  otherwise,  the  true  boundary  be- 
tween nations  bordering  upon  navigable 
waters  was  a  line  midway  between  tbe  visible 
and  fixed  banks  of  the  stream.  Mr.  Creasy, 
In  his  work  on  International  Law,  the  chief 
authority  cited  by  the  court  in  Iowa  v.  Illi- 
nois, says  that  "formerly  tbe  line  drawn 
along  the  middle  of  the  water,  the  medium 
fllnm  aquae,  was  regarded  as  the  boundary 
lin6,  and  still  will  be  regarded  prima  facie 
as  the  boundary  line  except  as  to  those  parts 
of  the  river  as  to  which  it  can  be  proved  that 
the  vessels  which  navigate  those  parts  keep 
their  course  habitually  along  some  channel 
different  from  the  medium  filum." 

It  will  sot  be  amiss  here  to  call  attention 
to  what  Mr.  Angell,  In  his  work  on  Water 
Courses,  says  upon  this  question: 

"By  tbe  middle  of  the  channel  is  meant  the 
thread  of  the  stream,  tbe  filum  aqs;  that 
is,  tbe  middle  line  between  the  shores  upon 
each  side,  without  regard  to  tbe  channel,  or 
lowest  parts  or  deepest  parts  of  tbe  water. 
In  ascertaining  the  shores,  tbe  water  line  on 
each  side  to  measure,  it  will  be  proper  to 
find  where  these  lines  are  wben  the  water 
Is  in  its  natural  and  ordinary  stage,  at  me- 
dium height,  neither  swollen  by  freshets  nor 
shrunk  by  droughts." 

Another  author  says: 

"A  river  that  separates 'two  Jurisdictions 
is  not  to  be  considered  barely  as  water,  but 
AS  water  confined  In  such  and  such  banks 
and  running  in  such  and  such  channel;  hence 
there  is  water  having  a  bank  and  a  bed 
over  which  tbe  waters  fiow  in  its  channel, 
meaning  by  the  word  'channel'  the  place 
where  the  river  flows,  including  the  whole 
breadth  of  the  river."    Grotius,  p.  18,  c.  2. 

We  think  some  confusion  has  arisen,  both 
In  the  text-books  and  in  the  decisions,  in  re- 
lation to  this  matter,  by  failure  to  properly 
differentiate  those  cases  where  there  are  sev- 
eral channels  caused  by  the  existence  of  is- 
lands In  the  stream,  where  it  is  held  that 
the  line  is  the  center  of  the  main  channel, 
meaning  the  largest  division  of  tbe  river  at 
that  place,  from  those  where  there  is  only 
one  channel  to  be  followed. 


We  do  not  deem  It  necessary,  however,  to 
enter  into  a  discussion  of  tbe  laws  of  na- 
tions npon  the  subject. 

Whatever  may  be  the  general  rule,  we  do 
not  think  it  applies  or  is  controlling  in  this 
case.  General  rules  of  International  law 
cannot  be  Invoked  when  the  matter  in  ques- 
tion has  been  settled  by  the  parties  In  in- 
terest otherwise,  either  by  agreement,  con- 
veution,  acquiescence,  or  long  and  undisturb- 
ed occupancy  and  possession.  Twiss,  Inter- 
national Law,  127;  1  Halleck,  International 
Law,  50. 

We  do  not  think  the  high  contracting  par- 
ties to  the  treaty  between  Oreat  Britain, 
France,  and  Spain,  made  in  1763,  In  which 
the  line  separating  the  British  possessions  In 
North  America  and  the  territory  of  Louis- 
iana, defined  to  be  the  "middle  of  tbe  rlvf  r," 
meant  a  channel  of  commerce  as  It  varied 
and  shifted  from  side  to  side  of  tbe  stream, 
but  a  line  midway  between  the  banks.  We 
understand  from  Mr.  Creasy,  as  above  quot- 
ed, that  at  that  day  the  call  for  a  navigable 
stream  as  tbe  lx>undary  line  between  two  na- 
tions was  construed  to  be  the  middle  of  the 
bed  of  tbe  river,  a  line  equidistant  from  tbe 
reflective  banks,  and  will  be  regarded  prima 
facie  so  at  this  day.  When  these  treaties 
were  made  the  country  along  tbe  banks  of 
the  Mississippi  river  above  the  dty  of  New 
Orleans  was  practically  unknown  and  unin- 
habited, save  by  tbe  Indians.  The  river  was 
not  navigated.  There  were  no  boats  upon 
tbe  river,  and  its  various  windings  had  not 
been  surveyed  or  mapped,  nor  Its  depth 
sounded.  There  was  no  known  fixed  chan- 
nel of  commerce  in  the  river.  Had  a  ques- 
tion of  Jurisdiction  arisen  under  the  con- 
struction of  tbe  treaty  given  In  Iowa  v.  Il- 
linois, It  would  have  been  impossible  to  de- 
termine whether  tbe  occurrence  took  place 
within  the  territories  of  Great  Britain  or 
those  of  France  or  Spain.  We  think,  con- 
sidering the  then  existing  conditions,  every 
I>resumptlon  is  that  tbe  parties  intended  tbe 
middle  of  the  channel  between  the  banks 
which  control  tbe  waters  of  tbe  stream,  the 
bed  of  tbe  river,  should  be  the  line  separat- 
ing their  respective  territories.  The  banks 
were  visible,  and  a  line  midway  betweoi 
them  could  be  ascertained  wben  occasion  re- 
quired it  No  channel  of  commerce  existed, 
and  a  line  in  tbe  center  of  It  could  not  pos- 
sibly be  located.  The  first  constructions  of 
these  ancient  treaties  were  In  accordance 
with  the  contention  made  by  Tennessee  In 
this  case.  In  the  treaty  made  by  the  United 
States  with  Spain  In  October,  1785,  before 
the  purchase  of  Louisiana,  the  fourth  article 
provided  "that  the  western  boundary  of  the 
United  States,  which  separates  them  from 
the  Spanish  colony  of  Louisiana,  is  In  the 
middle  of  the  channel  or  bed  of  the  River 
Mississippi,  from  the  nor.tbem  boundary  of 
said  states  to  the  completion  of  the  81st  de- 
gree of  latitude  north  of  the  equator."  Oes- 
sIU  V.  State,  40  Ark.  OOfi.    This  was  not  only 
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an  Interpretation  of  the  former  treaties,  but 
It  superseded  them.  Tbe  decisions  of  all 
the  courts  of  last  resort  of  tbe  several  states, 
as  well  as  those  of  the  United  States.  InrolT- 
Ing  this  boundary  line,  with  tbe  exception  of 
those  of  Buttenutb  v.  St  Louis  Bridge  Co., 
supra,  and  Iowa  r.  Illinois,  supra,  have  been 
favorable  to  the  contention  that  the  line  runs 
midway  between  the  banks  of  the  river,  and 
It  Is  only  at  a  late  day  by  those  cases  that 
a  donbt  was  suggested  or  arose  as  to  the 
true  and  correct  line  which  formerly  separat- 
ed the  British  possessions  in  America  from 
those  of  France  and  Spain,  and  subsequent- 
ly a  number  of  the  largest  and  most  influen- 
tial states  of  the  Union.  The  former  con- 
struction has  become  a  rule  of  property  and 
Bhonld  not  be  disturbed.  We  are  not  im- 
pressed with  the  argument  that  it  is  neces- 
sary to  hold  the  line  to  be  along  tbe  so-call- 
ed channel  of  commerce  in  order  to  preserve 
to  tbe  several  states  interested  in  the  ques- 
tion equality  In  the  right  of  navigation  of 
tbe  river.  We  do  not  think  such  necessity 
exists.  Where  a  navigable  river  constitutes 
the  boundary  between  two  states,  the  middle 
of  the  channel  separating  their  respective 
jurisdictions,  both  are  presumed  to  have  free 
use  of  the  whole  of  it  for  the  purposes  of 
commerce.  The  whole  river  Is  of  right  com- 
mon to  both  nations  as  a  public  highway. 
Tbe  Apoilon,  9  Wheat  (U.  S.)  362,  371,  6 
L.  Ed.  Ill;  Handly  v.  Anthony,  5  Wheat 
(U.  S.)  874,  5  L.  Ed.  113;  Wharton,  Int 
Law  Digest  I  30;  Gould  on  Waters,  202; 
Wheaton,  Int  Law,  fS  192,  193.  The  free 
navigation  of  tbe  Mississippi  river  by  citi- 
sens  of  tbe  United  States  was  expressly  pro- 
vided for  and  preserved  In  the  treaty  made 
by  tbe  United  States  with  Great  Britain  in 
1783,  and  again  In  that  made  by  the  United 
States  with  Spain,  October  27,  1795.  The 
right  of  the  citizens  of  tbe  several  states  of 
tbe  Union  to  navigate  the  waters  of  this  riv- 
er has  been  frequently  declared  by  acts  of 
Congress.  It  is  asserted  In  the  Constitutions 
of  all  tbe  states  bordering  uiwn  its  watera, 
and  is  so  well  established  that  no  possible 
apprehension  can  be  entertained  that  it  will 
be  Interfered  with.  Act  Cong.  May  18,  1796, 
1  Stat  464,  c  29;  Act  Cong.  June  1,  1796, 
1  Stat  490,  c.  46;   Act  Cong.  March  3,  1803, 

1  Stat  226,  c.  27;  Act  Cong.  March  26,  1804, 

2  Stat  277,  c.  85;  Act  Cong.  Feb.  20,  1811,  2 
Stat  641,  c  21 ;  Act  Cong.  March  3,  1811,  2 
Stat  662,  c.  46;  Act  Cong.  April  8,  1812,  2 
Stat  701,  c.  50;  Act  Cong.  June  4,  1812,  2 
Stat  743,  c.  95;  Act  Cong.  March  1,  1817,  3 
Stat  348,  c.  23;  Act  Cong.  May  8,  1817; 
Gould  on  Waters,  f  68;  Const  Tenn.  1870, 
art  1,  t  29. 

The  commerce  clause  of  the  Constitution 
of  the  United  States,  all  other  things  aside, 
affords  ample  protection  to  the  right  of  every 
citizen  to  tbe  free  navigation  of  tbe  river, 
whether  the  current  be  in  one  state  or  an- 
other, without  fear  of  hindrance  or  burdens 
104  &W^28 


imposed  by  such  states.  There  can  be  no 
doubt  of  this. 

The  reasons  for  having  a  fixed,  certain, 
and  visible  line,  such  as  the  middle  of  the 
channel  as  measured  from  the  respective 
banks  of  the  river,  we  think,  greatly  out- 
weigh those  advanced  In  support  of  the  de- 
cision of  tbe  case  of  Iowa  v.  Illinois.  It  is 
of  tbe  highest  Importance  to  the  adjoining 
states  that  the  location  of  the  boundary  line 
between  them  be  certain  and  susceptible  of 
easy  proof;  otherwise,  they  will  be  greatly 
embarrassed  in  the  enforcement  of  their 
criminal  laws,  tbe  assessment  and  collection 
of  taxes,  and  many  other  things  In  the  ordi- 
nary and  common  exercise  of  sovereignty. 
It  is  easy  to  conceive  cases  where  so  much 
doubt  could  be  thrown  upon  the  location  of 
the  channel  of  commerce  that  tbe  Jurisdic- 
tion of  either  state  to  punish  crime  commit- 
ted upon  the  river  would  be  entirely  defeated. 

But  the  question  has  been  settled  by  the 
duly  constituted  authorities  of  Tennessee 
and  Arkansas  by  judicial  decisions,  legis- 
lation, and  other  authorized  ofBclal  actions, 
long  acquiescence,  the  exercise  of  Jurisdic- 
tion unchallenged,  and  other  acts  amounting 
to  an  agreement  or  convention.  Tbe  high- 
est court  of  Arkansas,  in  a  case  to  which 
tbe  state  was  a  party,  and  at  Its  instance, 
in  the  assertion  of  its  sovereignty  and  juris- 
diction, has  defined  the  limit  between  the 
two  states  to  be  the  line  midway  between 
the  visible  banks  of  the  river,  and  enforced 
the  criminal  laws  t»f  tbe  state  up  to  that 
line.  The  General  Assembly  of  Tennessee 
has  claimed  title  to  the  lands  formerly  cov- 
ered by  tbe  waters  of  the  river  up  to  the 
same  line,  and  tbe  Governor  of  the  state 
has  directed  and  authorized  that  the  proper 
officers  institute  this  suit  to  recover  such 
lands.  Both  states  agree  upon  it  as  the 
true  and  correct  line  separating  their  terri- 
tories, and  others  cannot  be  bear  to  complain. 
Such  a  course  of  conduct  has  been  held  to 
be  conclusive  upon  states  in  controversies 
concerning  their  boundaries.  Indiana  v.  Ken- 
tucky, 186  U.  S.  470,  10  Sup.  Ct  1051,  34 
L.  Ed.  329.  Tennessee  is  now  before  this 
court  as  a  suitor,  asserting  that  her  western 
Iwundary  line  lies  midway  between  the  vis- 
ible banks  of  tbe  Mississippi  river.  Arkan- 
sas, as  a  suitor  in  tbe  case  of  Cessiil  v.  State, 
supra,  asserted  that  her  eastern  boundary 
line  ran  at  the  same  place,  and  exercised 
jurisdiction  to  such  line.  This  is  binding 
upon  both  states,  and  neither  can  now  recede 
from  such  solemn  admissions  of  the  location 
of  tbe  line  separating  them. 

Tennessee  acquired  title  to  all  tbe  soil  un- 
der tbe  waters  of  the  Mississippi  river  to 
the  limits  of  her  juiisdiction.  It  Is  well- 
settled  law  that  soil  under  tbe  waters  of 
navigable  rivers,  as  well  as  the  waters,  are 
held  by  the  states  for  the  use  and  In  trust 
of  the  public,  so  long  as  the  river  continues 
navigable. 

The  United  States  has  always  recognized 
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this  rule  In  its  disposition  of  the  public  do- 
main. The  grants  made  by  it  lying  upon 
navigable  streams  ta  private  parties  are 
limited  by  bigh-water  mark,  and  the  soil  be- 
tween ^at  and  the  rivers  and  under  their 
waters  vested  la  the  states  in  which  it  lies. 
The  states,  however,  may  dispose  of  this 
property  as  they  may  allow,  subject  to  the 
general  control  of  Congress  over  all  navi- 
gable waters ;  this  being  a  matter  within  their 
discretion  and  governed  by  the  state  au- 
thorities. 

In  Hardin  v.  Jordan,  140  U.  S.  871,  372, 
11  Sup.  Ct  808,  838,  35  L.  Ed.  428,  the  title 
of  the  state  to  the  soil  under  navigable  wa- 
ters within  their  boundaries,  and  their  right 
to  control  and  dispose  of  the  same,  before 
and  after  abandoned  by  the  waters.  Is  held 
and  stated  In  these  words : 

"With  regard  to  grants  of  the  government 
for  lands  bordering  on  tide  water,  it  has 
been  distinctly  settled  that  they  only  ex- 
tend to  high-water  mark,  and  that  the  title  to 
the  shore  and  lands  under  water  In  front  ot 
the  lands  so  granted  Inures  to  the  state  with- 
in which  they  are  situated,  if  a  state  has 
been  organized  and  established  there.  Such 
title  to  the  shore  and  lands  under  water  Is 
regarded  as  Incidental  to  the  sovereignty 
of  the  state — a  portion  of  the  royalties  be- 
longing thereto  and  held  in  trust  for  public 
purposes  of  navigation  and  fishery — and  can- 
not be  retained  or  granted  out  to  individuals 
by  the  United  States.  Pollard  v.  Hagan,  8 
How.  (U.  S.)  212,  11  L.  Pd.  565 ;  GoodtiOe  v. 
Klbbe,  9  How.  (U.  S.)  471,  18  L.  Ed.  220; 
Weber  v.  Harlwr  Commissioners,  18  Wall. 
(U.  S.)  67,  21  L.  Ed.  798.  Such  title  being 
in  the  state,  the  lands  are  subject  to  state 
regulation  and  control,  under  the  conditions, 
however,  of  not  interfering  with  the  regula- 
tions which  may  be  made  by  Congress  with 
regard  to  public  navigation  and  commerce. 
The  state  may  even  dispose  of  the  usufruct 
of  such  lands,  as  is  frequently  done  by  leas- 
ing oyster  beds  In  them,  and  granting  fish- 
eries in  particular  localities;  also  by  the 
reclamation  of  submerged  flats,  and  the  erec- 
tion of  wharves  and  piers  and  other  adven- 
titious aids  of  commerce.  Sometimes  large 
areas  so  reclaimed  are  occupied  by  cities, 
and  are  put  to  other  public  or  private  uses, 
state  control  and  ownership  therein  being  su- 
preme, subject  only  to  paramount  authority 
of  Congress  In  making  regulations  of  com- 
merce and  in  subjecting  the  lands  to  the 
necessities  and  uses  of  commerce.  See  Man- 
chester V.  Massachusetts,  139  U.  8.  240,  11 
Sup.  Ct.  559,  35  L.  Ed.  159;  Smith  v.  Mary- 
land, 18  How.  (U.  S.)  71,  16  L.  Ed.  269 :  Mc- 
Cready  v.  Virginia,  94  U.  8.  891,  24  L.  Ed. 
248 ;  Martin  v.  Waddell,  18  Pet  (U.  S.)  367, 
10  L.  Ed.  997;  Den  v.  Jersey  Co.,  15  How. 
(U.  S.)  426,  14  L.  Ed.  757. 

"The  right  of  the  states  to  regulate  and 
control  the  shores  of  tide  waters,  and  the 
land  under  them.  Is  the  same  as  that  which 
Is  exercised  by  the  crown  in  England.    In 


tills  country  the  same  rule  has  been  extended 
to  our  great  navigable  lakes,  which  are  treat- 
ed as  Inland  seas,  and  also.  In  some  of  the 
states,  to  navigable  rivers,  as  the  Mississippi, 
the  Missouri,  the  Ohio,  and,  in  Pennsylvania, 
to  all  the  permanent  rivers  of  the  state;  but 
it  depends  on  the  law  of  each  state  to  what 
waters  and  to  what  extent  this  prerogative 
of  the  state  over  the  lands  under  water  shall 
be  exercised." 

In  Tennessee  it  has  uniformly  been  held 
that  grants  to  lands  lying  upon  navigable 
streams  extend  to  ordinary  low-water  mark 
only,  and  that  the  tiUe  to  the  t>ed  of  the 
stream  remains  In  the  state.  Martin  y. 
Nance,  S  Head,  649;  Posey  v.  James,  7  Lea, 
98;  Goodwin  v.  Thompson,  15  Lea,  209,  54 
Am.  Rep.  410;  Holbert  v.  Edens,  5  Lea,  204, 
40  Am.  Rep.  26;  Stockley  v.  Clssna,  119  Fed. 
829,  66  C.  C.  A.  824;  Taylor  v.  Common- 
wealth, 102  Va.  759,  47  S.  B.  875.  102  Am. 
St.  Rep.  865;  Holman  v.  Hodges,  112  Iowa, 
714,  84  N.  W.  950,  58  L.  R.  A.  673,  84  Am. 
St.  Rep.  367. 

In  the  case  of  Holbert  v.  Edens,  supra,  it 
is  said: 

"If  a  water  course  be  navigable  in  a  legal 
sense,  the  soil  covered  by  the  water,  as  well 
as  the  use  of  the  stream,  belongs  to  the 
public." 

In  the  case  of  Goodwin  v.  Thompson,  16 
Ijea,  215,  64  Am.  Rep.  410,  this  court  held, 
not  only  that  the  soil  In  navigable  streams 
belonged  to  the  state,  but  that  It  was  not 
subject  to  entry  or  grant  as  other  lands ;  the 
statute  providing  for  disposition  of  public 
lands  not  authorizing  such  grants.  In  that 
case  It  Is  said: 

"We  think  the  public  use  of  our  navigable 
rivers  imperatively  requires  that  the  soil 
under  the  water  should  be  in  the  state  in 
trust  for  the  public,  and  that  title  to  the 
soil  under  such  terms  was  not  Intended  to 
be  secured  by  individuals  under  our  general 
land  laws,  and  that  any  person  setting  up 
claim  thereto  must  be  able  to  show  an  ex- 
press legislative  grant." 

It  is  also  well-established  law  that  when 
the  waters  recede,  or  land  Is  formed  upon 
the  bed  of  navigable  rivers,  as  In  case  of 
islands  forming  in  navigable  waters,  the 
property  in  such  dry  land  la  in  the  state, 
to  be  disposed  of  by  it  as  Its  authorities 
may  determine  and  direct  Morris  t.  Brooke, 
(Del.)  cited  in  Mulry  v.  Norton,  53  Am.  Rep. 
215,  note;  Hardin  v.  Jordan,  140  U.  S.  371, 
372,  11  Sup.  Ct  808,  838,  35  li.  Ed.  428; 
Packer  v.  Bird,  137  U.  8.  666-672,  11  Sup. 
Ct  210,  34  L.  Ed.  819;  2  Black.  Com.  261 ;  11 
Am.  &  Eng.  Enc.  Law  (Ist  Ed.)  865. 

The  case  of  Morris  y.  Brooke  is  an  in* 
structlve  one,  and  the  conclusions  of  the 
court  well  supported  by  authority.  We  quote 
irom  it: 

"New  Islands  arising  In  the  sea  or  In  a 
navigable  river  prima  fade  belong,  accord- 
ing to  the  common  law,  to  the  king  In  Elng- 
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land,  and  In  this  conntry  to  the  state.  But 
this  rule  ts  not  universal. 

'^he  right  to  the  new  Islands,  and  also 
to  lands  gained  by  allnrion  or  dereliction 
(In  cases  where  they  are  not  gained  by  in- 
sensible degrees),  all  of  which  are  governed 
by  the  same  principles,  follows  the  right  to 
the  soil  which  Is  covered  with  water.  As 
the  king  Is  the  proprietor  In  general  of  the 
soil  covered  with  the  sea  or  a  navigable 
river,  it  is  reasonable  that  he  should  have 
the  soil  where  the  water  leaves  It  dry;  and 
this  stands  on  the  ground  of  the  prerogative. 

"But,  where  the  right  to  the  soil  when 
covered  with  water  belongs  to  a  subject,  he 
IS  entitled  to  all  these  increments.  2  BI. 
Oom.  262;  Hale,  de  Jnre  Marls,  cc.  4,  S. 

"This  is  illustrated  by  the  law  relative  to 
islands  arising  in  private  rivers.  If  an  is- 
land arises  in  the  middle  of  such  a  river, 
it  belongs  in  common  to  those  who  have 
lands  on  each  side  thereof;  but,  If  it  be 
nearer  to  one  bank  than  to  the  other,  it  be- 
longs only  to  him  who  is  proprietor  of  the 
nearest  shore.  Yet  this,  says  Sir  William 
Blackstone  (2  CSom.  261),  seems  only  to  be 
reasonable  when  the  soil  of  the  river  is 
equally  divided  between  the  owners  of  the 
opposite  shores;  for,  if  the  whole  soil  is  in 
the  freehold  of  any  one  man,  as  It  usually 
Is,  wherever  a  several  fishery  Is  claimed, 
there  it  seems  Just  (and  so  is  the  constant 
practice)  that  the  lyotts,  or  little  Islands 
arising  in  any  part  of  the  river,  shall  be  the 
property  of  him  who  owneth  the  pl8cai7 
and  the  soil.  The  rules  relative  to  the  sea 
and  navigable  rivers  are  formed  on  the 
same  principles. 

TThia  subject  is  very  satisfactorily  ex- 
plained by  Lord  Hale  In  his  Treatise  de 
Jure  Marls,  cc.  4,  6,  to  the  whole  of  which 
I  generally  refer  for  the  proof  of  the  rule 
I  have  stated,  that  the  right  to  a  new  Island 
follows  the  right  to  the  soil  on  which  it  was 
formed.  This  will  be  found  from  those 
chapters  to  be  the  rule  with  regard  to  all 
maritime  Increments.  I  will  state  here  a 
few  passages  from  them:  'If  a  subject  ha'th 
bad  by  prescription  the  property  of  a  cer- 
tain tract,  or  creek,  or  navigable  river,  or 
arm  of  the  sea,  even  while  it  is  covered 
with  water,  by  certain  known  metes  and 
extends,  though  It  should  be  relicted,  the  sub- 
ject will  have  the  propriety  in  the  soli  re- 
licted.' Harg.  Law  Tracts,  15.  'If  a  sub- 
ject hath  land  adjoining  the  sea,  and  the 
violence  of  the  sea  swallows  It  up,  but  so 
that  yet  there  be  reasonable  marks  to  con- 
tinne  the  notice  of  it,  or  though  the  marks 
be  defaced,  yet  if  by  situation  and  extent 
of  quality  and  bounding  upon  the  firm  land 
the  same  can  be  known,  though  the  sea 
leave  the  land  again,  or  It  be  regained  by  art 
or  Industry,  the  subject  doth  not  lose  his 
property ;  and  accordingly  it  was  held  by 
Cooke  ft  Foster,  M.  7  Jac.  C.  B.,  though  the 
inondation  continue  for  40  years.  If  the 
marks  remain  or  continue,  or  extent  can 


reasonably  be  certain,  the  case  Is  clear.' 
Id.  16. 

"The  case  of  the  town  of  Shlnbrldge,  in 
18  Hen.  Ill,  Is  stated  In  page  16.  'The  river 
of  Severn  had  gained  upon  the  town  of 
Shlnbrldge  so  much  that  its  channel  ran 
over  part  of  the  Shlnbrldge  lands,  and  lost 
part  thereof  unto  the  other  side  (Aure),  and 
then  threw  It  back  to  Shlnbrldge.  It  shall  not 
belong  to  Aure,  neither  was  it  at  all  claimed 
by  the  king,  though  Severn  be  in  that  place 
an  arm  of  the  sea;  but  it  was  restored  to 
Shlnbrldge  as  before.  The  propriety  of 
the  soil  was  not  lost  to  the  owners  who  had 
it  before.' 

"  "The  soil  under  the  water  must  needs  be 
of  the  same  propriety  as  it  is  when  it  Is 
covered  with  the  water.  If  the  soil  of  the 
sea  while  it  Is  covered  with  water  be  the 
king's,  it  cannot  become  the  subject's  be- 
cause the  water  has  left  It  But  when  the 
land,  as  It  stood  covered  with  water,  did  by 
particular  usage  or  prescription  belong  to 
a  subject,  then  recessus  marls,  so  far  as 
the  subject's  particular  interest  went  while 
it  was  covered  with  water,  so  far  the 
recessus  marls,  vel  brachil  ejusdem,  belongs 
to  the  same  subject.'   Id.  81." 

We  think  it  may  be  considered  as  settled 
that  the  soil  under  the  Mississippi  river,  to 
the  western  boundary  of  the  state,  belongs 
to  complainant,  and  that  whenever  It  Is 
abandoned  by  the  water  flowing  over  it, 
and  no  longer  suitable  or  required  for  the 
purposes  of  commerce  and  navigation,  when 
not  done  imperceptibly  and  in  process  of 
accretion,  may  be  taken  in  possession  and 
disposed  of  by  the  state  as  her  authorities 
may  see  fit. 

The  change  made  by  the  river  March  7, 
1876,  in  its  channel,  did  not  alter  the  bound- 
ary line  separating  complainant  and  Ar- 
kansas, or  affect  the  respective  rights  of 
those  states,  or  those  of  the  owners  of  lands 
abutting  upon  the  river  in  the  abandoned 
channel  or  bed.  The  channels  of  the  rivers 
and  other  streams  and  bodies  of  water  may 
and  do  become  changed  and  their  pliysical 
location  altered  by  the  forces  of  nature  op- 
erating upon  their  shores  or  banks.  When 
the  change  is  made  insensibly,  by  gradual 
and  imperceptible  washing  away  of  one 
shore  and  the  formation  in  like  manner  upon 
the  other  shore,  it  is  said  to  be  "by  erosion 
and  accretion."  When  It  Is  made  suddenly 
and  violently,  and  is  visible  aud  the  effect 
certain.  It  is  called  "avulsion."  Where  the 
boundary  Hues  between  individuals,  as  well 
as  states  and  nations,  are  marked  by 
streams,  and  the  location  of  the  stream  is 
altered  by  erosion  and  accretion,  it  contin- 
ues to  be  the  boundary  line;  but,  where  the 
alteration  occurs  as  the  result  of  an  avul- 
sion, no  change  is  made,  but  the  limits  of 
the  private  estates  or  national  territory  and 
jurisdiction  remain  as  before.  These  prin- 
ciples are  well  settled  at  common  law,  and 
Iiave  been  frequently  applied  by  the  courts 
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of  the  various  states  and  those  of  the  UnMed 
States.  All  the  antborltles  In  relation  to 
this  doctrine  were  reviewed  by  Mr.  Justice 
Brewer  in  the  .great  case  of  Nebraska  v. 
Iowa,  143  n.  S.  SeO,  12  Snp.  Gt  396,  36  U 
Ed.  186,  a  case  involving  a  dispute  between 
those  states  concerning  their  lolnt  boundary 
line,  where  the  Missouri  river,  which  marked 
the  limits  between  them,  had,  in  time  of  a 
great  freshet,  suddenly  made  a  change  in 
Its  channel  similar  to  that  in  this  case,  across 
the  neck  of  a  bend  therein,  in  the  form  of  an 
ox  bow,  which  was  held  to  be  an  avulsion, 
and  to  leave  the  line  between  the  states  in 
the  center  of  the  old  channel  or  bed  of  the- 
river,  where  It  had  previously  existed.  This 
case  is  so  exhaustive  of  the  subject  and  ably 
considered  that  we  make  no  apology  for 
quoting  from  It  at  length.    It  is  there  said: 

"It  Is  settled  law  that  when  grants  of  laud 
border  on  running  water,  and  the  banks  are 
changed  by  that  gradual  process  known  as 
'accretion,'  the  riparian  owner's  boundary 
line  still  remains  the  stream,  although,  dur- 
ing the  years,  by  this  accretion,  the  actual 
area  of  his  possession  may  vary.  In  New  Or- 
leans V.  United  States,  10  Pet  (U.  S.)  662, 
717,  9  Ii.  Ed.  573,  this  court  said :  The  ques- 
tion is  well  settled  at  common  law  that  the 
Ikerson  whose  land  is  bounded  by  a  stream  of 
water  which  changes  Its  course  gradually  by 
alluvial  formations  shall  still  hold  by  the 
same  boundary,  including  the  acmmulated 
soil.  No  other  mle  can  be  applied  on  Just 
principles.  Every  proprietor  whose  land  is 
thus  bounded  is  subject  to  loss  by  the  same 
means  which  may  add  to  his  territory ;  and, 
as  he  is  without  Temedy  for  his  loss  In  this 
way,  he  cannot  be  held  accountable  for  his 
gain.'  See,  also,  Jones  v.  Soulard,  24  How. 
(U.  S.)  41,  16  L.  Ed.  604;  Banks  v.  Ogden,  2 
Wall.  (U.  S.)  67,  17  L.  Ed.  818;  Saulet  v. 
Shepherd,  4  Wall.  (U.  S.)  502,  18  L.  Ed.  442; 
St  Olalr  County  v.  Lovlngston,  23  Wall.  (U. 
S.)  46,  23  U  Ed.  69 ;  Jefferls  v.  East  Omaha 
Land  Co.,  134  U.  S.  178,  10  Sup.  Ct  618,  &3 
li.  Ed.  872. 

"It  is  equally  well  settled  that  where  a 
stream,  which  is  a  boundary,  from  any  cause 
suddenly  abandons  its  old  and  seeks  a  new 
bed,  such  change  of  channel  works  no  change 
of  boundary,  and  that  the  boundary  remains 
as  It  was,  in  the  center  of  the  old  channel, 
although  no  water  may  be  flowing  therein. 
This  sudden  and  rapid  change  of  channel  is 
termed.  In  the  law,  'avulsion.'  In  Gould  on 
Waters,  }  159,  It  is  said:  'But  if  the  change 
Is  violent  and  visible,  and  arises  from  a 
known  cause,  such  as  a  freshet  or  a  cut 
through  which  a  new  channel  is  formed,  the 
original  thread  of  the  stream  continues  to 
mark  the  limit  of  the  two  estates.'  2  Bl. 
Com.  262;  Angell  on  Water  Courses,  |  60; 
Trustees  of  Hopkins  Academy  v.  Dickinson, 
9  Cnsh.  (Mass.)  544;  Buttenuth  v.  St  Louis 
Bridge  Co.,  123  HI.  535,  17  N.  B.  439,  6  Am. 
St  Bepw  645;    Hagan  t.  Campbell,  8  Port 


(Ala.)  9,  3S  Am.  Dec.  207 ;  Murry  t.  Sermon, 
1  Hawks  (N.  C.)  6& 

"These  propositions,  which  are  universally 
recognized  as  correct  where  the  boundaries  of 
private  property  touch  on  streams,  are  in 
like  manner  recognized  where  the  boundaries 
between  states  or  nations  are  by  prescription 
or  treaty  found  in  running  water.  Accretion, 
no  matter  to  which  side  it  adds  ground, 
leaves  the  boundary  still  the  center  of  the 
channel.  Avulsion  has  no  effect  on  the 
boundary,  but  leaves  it  in  the  center  of  the 
old  channel.  In  8  Op.  Attys.  Oen.,  175,  177, 
this  matter  received  exhaustive  consideration. 
A  dispute  arose  between  our  government  and 
Mexico,  In  consideration  of  changes  In  the 
Rio  Brava.  The  matter  having  been  referred 
to  Attorney  Oeneral  Cushlng,  he  replied  at 
length.  We  quote  largely  from  that  opinion. 
After  stating  the  case  he  proceeds: 

"'With  such  conditions,  whatever  changes 
liappen  to  either  bank  of  the  river  by  accre- 
tion on  the  one  or  degradation  on  the  otber — 
that  Is,  by  gradual,  and,  as  It  were.  Insen- 
sible, accession  or  abstraction  of  mere  parti- 
cles— the  river  as  It  runs  continues  to  he  the 
boundary.  One  country  may,  In  process  of 
time,  lose  a  little  of  its  territory,  and  the 
other  gain  a  little;  but  the  territorial  rela- 
tions cannot  be  reversed  by  such  impercep- 
tible mutations  In  the  course  of  the  river. 
The  general  aspect  of  things  remains  un- 
changed ;  and  the  convenience  of  allowing  the 
river  to  retain  Its  previous  function,  notwith- 
standing such  Insensible  changes  In  Its 
course,  or  In  either  of  Its  banks,  outweighs 
the  Inconveniences,  even  to  the  Injured  party, 
Involved  In  a  detriment,  which,  happening 
gradually.  Is  inappreciable  in  the  successive 
moments  of  Its  progression. 

"  'But  on  the  oth«r  hand.  If,  deserting  its 
original  bed,  the  river  forces  'for  Itself  a  new 
channel  In  another  direction,  then  the  nation 
through  whose  territory  the  river  thus  breaks 
Its  way  suffers  Injury  by  the  loss  of  territory 
gieater  than  the  benefit  of  retaining  the  nat- 
ural river  boundary,  and  that  boundary  re- 
mains in  the  middle  of  the  deserted  river 
bed ;  for,  In  truth,  just  as  a  stone  pillar  con- 
stitutes a  boundary,  not  because  It  Is  a  stone, 
but  because  of  the  place  in  which  it  stands, 
so  a  river  is  made  the  limit  of  nations,  not 
because  it  is  running  water  bearing  a  certain 
geographical  name,  but  because  it  is  water 
flowing  in  a  given  channel  and  within  given 
banlu,  which  are  the  real  international  bound- 
ary. 

"  'Such  is  the  received  rule  of  law  of  na- 
tions on  this  point  as  laid  down  by  the  wri- 
ters of  authority.  See,  e.  k-,  Puflend,  Jus 
Nat  lib.  Iv,  c.  7,  8  11 ;  Gundling,  Jus.  Nat  p. 
248;  Wolff,  Jus  Gentium,  88  106-109 ;  Vattel, 
Droit  des  Gens,  liv.  1.  a  22,  8{  268.  270; 
Stympannl,  Jus  Marlt  C  T,  notes  476-552; 
Rayneval,  Droit  de  la  Nature,  t  1,  p.  307  ; 
Merlin.  Repertoire,  as.  voc.  alluv.'" 

Furtiier  reference  Is  made  in  the  opinion 
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to  many  antborltles,  among  them  Vattel,  who 
states  the  rale  thus  (book  1,  c.  22,  H  268,  269, 
270): 

"If  a  territory  terminating  on  a  river  has  no 
other  boundary  than  that  river,  it  Is  one  of 
those  territories  that  have  natural  or  Inde- 
terminate bounds  (terrltorla  arclfinla),  and 
it^njoys  the  right  of  alluvion;  that  is  to 
say,  every  gradual  Increase  of  soil,  every  ad- 
dition, which  the  current  of  the  river  may 
make  to  its  bank  on  that  side.  Is  an  addition 
to  that  territory,  stands  in  the  same  predica- 
ment with  it,  and  belongs  to  the  same  owner. 
For,  If  I  take  possession  of  a  piece  of  land, 
declaring  that  I  will  have  for  its  boundary 
the  river  which  washes  its  side,  or  if  it  be 
given  to  me  on  that  footing,  I  thus  acquired 
beforehand  the  right  of  alluvion ;  and,  conse- 
quently, I  alon6  may  appropriate  to  myself 
whatever  additions  the  current  of  the  river 
may  insensibly  make  to  my  land.  I  say  'In- 
sensibly,' because  In  the  very  uncommon  case 
called  'avulsion,'  when  the  violence  of  the 
stream  separates  a  considerable  part  from 
one  piece  of  land  and  joins  it  to  another,  but 
In  such  manner  that  it  caii  still  be  identified, 
the  property  of  the  soil  so  removed  naturally 
continues  vested  In  its  former  owner.  The 
civil  laws  have  thus  provided  against  and 
decided  this  case,  when  It  happens  between 
individuals  and  indlvidnalSk  They  ought  to 
unite  equity  with  the  welfare  of  the  state, 
and  the  care  of  preventing  litigations." 

This  full  and  able  presentation  covers  all 
the  law  upon  the  subject  of  accretion  and 
avulsion,  and  it  seems  useless  to  further  dis- 
cuss It ;  but  we  will  cite  some  other  cases  in 
which  the  same  doctrine  is  announced  and 
applied :  Mo  js  v.  Gibbs,  10  Heisk.  283 ;  Posey 
V.  James,  7  Lea,  98;  Stockley  v.  Cissna,  119 
Fed.  812,  66  C.  G.  A.  824;  Missouri  v.  Ken- 
tucky, 78  U.  S.  410,  20  L.  Ed.  116  j  Missouri  v. 
Nebraska,  196  U.  &  23,  25  Sup.  Ct  155,  49 
L.  Ed.  372;  Indiana  v.  Kentucky,  136  U.  S. 
B08,  10  Sup.  Ct  1051,  34  L.  Ed.  329 ;  Rees  v. 
McDaulel,  116  Mo.  146,  21  S.  W.  913;  Hol- 
brook  V.  Moore,  4  Neb.  437 ;  Collins  v.  State, 
8  Tex.  App.  323,  30  Am.  Rep.  142;  Butten- 
Qth  V.  St  L.  Bridge  Co.,  123  111.  546,  17  N. 
E.  439,  6  Am.  St  Rep.  646.  - 

We  have.  In  the  light  of  these  authorities, 
no  hesitancy  In  holding  that  the  change  made 
In  Its  channd  by  the  Mississippi  river  In 
1876  at  Centennial  Cut-Off  was  an  avulsion, 
and  the  limits  of  Tennessee  and  Arkansas, 
tbelr  respective  rights  in  the  abandoned  chan- 
nel, and  those  of  Individuals  who  owned  lauds 
lying  and  abutting  upon  It,  all  remained  as 
they  were  before  the  formation  of  the  new 
channel.  The  cut-off  or  formation  of  the 
new  channel  worked  a  g:reat  and  important 
change  in  the  course  of  this  great  river,  short- 
ening its  length  nearly  20  miles,  driving  the 
owners  of  nearly  2^000  acres  of  valuable  cul- 
tivated lands  from  their  property,  washing 
away  the  surface,  and  occupying  It  as  a  bed 
for  its  waters,  and  so  affecting  the  old  channel 


that  It  necessarily  filled  up  in  the  usual  way 
of  beds  of  rivers  abandoned  by  the  stream, 
and  became  dry  land.  At  the  same  time  it 
separated  from  the  other  portions  of  Tennes- 
see a  large  part  of  a  civil  district.of  one  of  its 
counties.  The  change  was  visible,  and  the 
ultimate  effects  certain  and  inevitable.  It 
was  accompanied  with  great  and  uncontrol- 
lable force  and  violence,  and  occurred  in  lees 
than  two  days,  a  remarkably  short  time  when 
the  importance  of  its  effects  and  results  are 
considered.  The  change  was  complete.  It 
began  Friday  morning,  and  before  the  next 
Sunday  morning  a  channel  of  the  usual  width 
of  the  river,  about  a  mile  wide,  had  been 
washed  out  and  b.  steamboat  passed  through 
It  that  day  In  the  usual  course  of  navlgation- 
of  the  river.  What  had  before  been  the  chan- 
nel of  a  great  river,  and  a  highway  of  the 
nations,  became  a  lagoon  and  slough.  It  is 
diflScult  to  conceive  of  a  stronger  or  more  con- 
clusive case  of  avulsion,  both  in  respect  to 
the  new  channel  thus  made  and  the  old  one 
abandoned. 

We  are  now  to  determine  where  the  line 
between  Tennessee  and  Arkansas  should  be 
located  at  the  i)laee  where  the  lands  sued  for 
lie  and  are  bounded  by  it  We  are  of  the 
opinion  that  the  true  and  correct  line  is  mid- 
way between  the  banks  of  the  river  as  they 
existed  in  1823,  as  shown  by  the  map  of  Maj. 
J.  H.  Humphreys.  We  are  led  to  this  conclu- 
sion by  the  following  considerations : 

We  have  seen  that  the  line  between  the 
states  was  midway  between  the  banks  of  the 
river  as  they  existed  In  1763.  There  Is  no  di- 
rect evidence  where  they  then  were,  and  none 
can  now  be  obtained.  The  earliest  record  of 
the  location  of  the  banks  of  the  river  Is  as 
they  were  in  1823,  or  between  that  date  and 
1830.  The  territory  now  composing  the  state 
of  Arkansas  was  then  a  territory,  and  the 
lands  belonged  to  the  United  States.  Those 
bounded  by  the  Mississippi  river  at  the  point 
In  question.  Including  Dean's  Island,  were 
surveyed  and  laid  off  into  townships  and  sec- 
tions, and  these  surveys  and  maps  then  made 
are  now  of  record  in  the  General  Land  Ofllce 
of  the  United  States.  The  lands  upon  the 
Tennessee  side  of  the  river,  including  what  Is 
now  known  as  "Centennial  Island"  and  "Is- 
land 37,"  which  are  directly  opposite  Dean's 
Island,  were  granted  by  the  state  of  Tennes- 
see, under  the  authority  vested  in  It  by  Con- 
gress, to  various  individuals,  between  1822 
and  1830.  These  grants  and  the  entries  and 
surveys  upon  which  they  were  made  are 
found  In  the  proper  offices  of  Tennessee. 
These  surveys,  covering  both  sides  of  the  riv- 
er. Included  all  the  lands  there  lying.  They 
called  for  and  adjoined  each  other,  and  other 
grants  lying  back  of  and  behind  them  upon 
the  main  land.  The  original  comers,  land- 
marks, and  lines  are  known  and  can  be  point- 
ed out  by  those  residing  in  the  neighborhood. 
Maj.  J.  H.  Humphreys,  a  competent  civil  en- 
gineer, surveyed  the  townships  and  sections 
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upon  Dean's  Island,  and  the  grants  made  by 
Tennessee  upon  Centennial  Island  and  Island 
87,  and  bas  constructed  a  map  showing  how 
all  of  the  several  tracts  He,  and  their  loca- 
tion in  respect  to  the  banks  of  the  rlrer  upon 
both  sides,  as  they  were  originally  surveyed. 
The  width  of  the  river  between  these  banks 
was  not  shown  in  the  original  grants  and  sur- 
veys ;  but,  when  all  the  lines  of  the  townships 
and  grants  were  run  and  located  upon  the 
premises,  it  was  an  easy  matter  to  measure 
the  distance  between  those  lines  and  thus  as- 
certain it 

The  correctness  of  the  survey  of  MaJ.  Hum- 
phreys is  not  seriously  controverted  in  this 
record,  and  we  do  not  think  it  could  be.  It 
was  evidently  made  In  a  careful  manner,  and 
is  accurate  and  correct.  The  defendant  Clss- 
na  concedes  in  his  plea  that  this  was  the 
Bltnation  in  1823.  The  presumption  is  in  fav- 
or of  the  permanency  of  boundary  lines,  and 
the  burden  of  proof  is  upon  the  party  aver- 
ring that  the  location  of  a  line  has  been 
changed  by  the  action  of  the  forces  of  nature. 
The  defendant  has  undertaken  to  prove  that 
a  change  took  place  in  this  case  by  accretion 
to  Dean's  Island,  and  erosion  upon  the  oppo- 
site Tennessee  bank.  The  exact  contentions 
are  that  by  erosion  upon  the  banks  of  what 
are  now  Centennial  Island  and  Island  37,  and 
accretion  to  the  banks  of  Dean's  Island,  since 
1823,  both  before  and  after  the  cut-off  in  1876, 
the  middle  of  the  river  and  the  line  separat- 
ing the  two  states  bad  advanced  gradually 
westward  towards  the  Tennessee  bank,  and 
that  at  the  time  of  the  cut-off  the  middle  of 
the  river  was  where  the  eastern  boundary 
line  of  the  Huddleston  and  Trigg  lands  had 
been  before  they  were  washed  away  and  I)e- 
came  part  of  the  bed  of  the  river,  and,  that 
being  the  boundary  between  the  two  states, 
complainant  can  recover  nothing  east  of  it, 
and,  having  previously  granted  that  portion 
of  the  channel  covering  the  Huddleston  and 
Trigg  lands,  It  cannot  recover  that,  because 
those  who  hold  under  the  original  grants  are 
entitled  to  such  lauds  since  restoration  or  re- 
appearance, caused  by  the  abandonment  of 
the  channel  by  the  waters,  and  therefore  the 
bill  of  complainant  must  be  dismissed.  We 
will  dispose  of  these  contentions  In  the  order 
they  are  stated. 

The  great  volume  of  the  testimony  intro- 
duced m  this  case  by  both  parties  was  for  the 
purpose  of  proving  that,  the  channel  of  the 
river  at  that  place  where  the  lands  sued  for 
now  lie  Increased  in  width  since  1823  and 
prior  to  1876,  and  the  extent  of  such  increase, 
and  by  the  complainant  to  prove  that  no  ac- 
cretions had  formed  upon  Dean's  Island  after 
1823,  and  by  the  defendants  that  the  area  of 
the  island  bad  in  this  way,  since  that  date, 
been  greatly  increased  and  extended  west- 
ward. Witnesses  were  examined  who  had 
lived  and  owned  lands  In  the  vicinity  of  the 
premises  in  dispute  for  many  years  tiefore 
and  after  1876,  others  who  had  navigated 
boats  upon  tbe  river  aa  captains  and  pilots 


daring  that  period,  and  whose  duty  It  was  to 
be  familiar  with  the  river,  its  banks  and 
channel,  and  still  others  who  had  never  seen 
or  imown  the  premises  until  after  the  aban- 
doned bed  had  filled  up  and  had  overgrown 
with  timber.  The  chart  made  of  the  survey 
of  Col.  Suter  in  1874,  and  others  made  by  au- 
thority of  the  War  Department  between  1878 
and  1884,  of  the  river,  were  Introduced;  and 
a  numl>er  of  civil  engineers.  Including  Col. 
Suter,  who  testified  in  the  case,  and  under- 
took to  read  and  interpret  them.  These  wit- 
nesses differed  considerably  in  tbeir  reading 
of  the  charts  and  what  they  show  the  condi- 
tion of  the  premises  to  have  been  when  the 
surveys  upon  which  the  charts  are  predicated 
were  made.  We  will  not  undertake  to  ana- 
lyze all  this  evidence.  It  woul^  serve  no  good 
purpose,  and  only  unreasonably  extend  the 
length  of  this  opinion.  We  will  only  state  the 
ultimate  facts  which  we  find  to  be  estab- 
lished. 

When  the  avulsion  took  place,  by  erosion 
from  .the  Tennessee  side,  the  width  of  the 
river  south  and  wjest  of  Dean's  Island  had 
greatly  Increased,  much  more  Immediately 
south  of  that  Island  than  west  of  It,  where 
the  premises  sued  for  are  situated.  While 
there  is  some  conflict  in  the  evidence,  we 
find  that  at  this  place  It  had  increased  from 
perhaps  a  little  less  than  one  mile  In  1823, 
to  between  one  mile  and  a  quarter  and  one 
mile  and  a  half,  and  that  the  most,  if  not  all, 
of  this  was  the  result  of  eroslond  from  the 
Tennessee  bank.  This,  we  think.  Is  clearly 
established  by  the  testimony  of  the  witnesses 
who  had  resided  upon  the  lands  in  the  neigh- 
borhood, and  especially  upon  Centennial  Is- 
land and  Island  37,  and  of  capta'ns  and  pilots 
of  steamboats  navigating  the  river  for  many 
years  previous  to  1876,  when  the  change  In 
the  channel  took  place.  The  lands  lying  up- 
on the  river,  on  Centennial  Island  and  Is- 
land 37,  were,  originally  granted  to  Simon 

Huddleston,    Chalmers,    and    John 

Trigg.  John  Trigg  had  two  grants,  one  for 
37  acres  and  one  for  152  acres,  lying  Immedi- 
ately north  of  the  first  tract  A  considerable 
portion  of  the  eastern  parts  of  the  Huddle- 
ston grants,  all  of  the  Trigg  37-acre  tract, 
and  nearly  all  of  the  tract  of  152  acres,  and 
a  part  of  the  Chalmers  tract,  bad  been  wash- 
ed away,  and  the  channel  of  the  river  at  that 
time  flowed,  to  that  extent,  over  them.  The 
location  of  these  lands  and  their  relative  posi- 
tion to  the  river  as  It  flowed  In  1823  will  be 
seen  by  inspection  of  the  map  of  MaJ. 
Humphreys.  The  eastern  bank  of  the  river, 
lying  on  the  Tennessee  side  at  this  point, 
was  rather  a  high  bank,  and  when  the  cut- 
off took  place,  and  the  current  of  the  river 
was  changed  and  no  longer  flowed  against 
this  bank,  erosion  upon  it  ceased,  and  no 
change  was  subsequently  made  In  It  It  can 
now  be  seen,  and  its  identity  and  location  are 
conceded.  The  lands  between  this  bank  and 
the  bank  of  Dean's  Island  as  it  was  in  1S23, 
which  to  also  located  with  reasonable  cer- 
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tainty,  ts  all  now  dry  land  covered  with  tim- 
ber, and,  as  before  stated,  Is  now  the  subject 
of  this  controversy. 

We  do  not  think  that  there  were  any  accre- 
tions to  Dean's  Island  previous  to  1876.  This 
Is  also  clearly  established  by  the  evidence  of 
witnesses  who  were  living  in  the  neighbor- 
hood and  navigated  the  river  Immediately 
preceding  the  cut-ofC,  and  were  thoroughly 
familiar  with  the  situation  as  it  then  existed. 
They  testify  from  their  own  observation  and 
knowledge  of  the  facts.  They  all  state  that 
while  the  towhead  had  appeared  south  and 
southwest  of  Dean's  Island,  and  near  and  be- 
low it  a  sand  bar  and  mud^  flats  had  formed, 
which  were  beneath  the  surface  except  In 
times  of  very  low  water,  and  that  no  land 
bad  formed  along  the  banks  of  the  Island; 
that  in  medium  stages  of  the  river  boats  ran 
over  this  bar  and  these  flats,  and  along  the 
west  and  south  banks  of  Dean's  Island,  and 
through  the  channel  between  it  and  the  tow- 
bead  ;  and  that  this  was  done  by  the  largest 
boats  then  navigating  the  river.  It  is  also 
clearly  proven  that  the  width  of  the  channel 
of  the  river  had  increased  fully,  and  perhaps 
more  than,  the  erosions  upon  the  Tennessee 
bank,  and  therefore  there  was  no  room  for 
any  accretions  to  the  Arkansas  bank.  These 
are  facts  clearly  established  in  this  record, 
and  to  our  minds  they  demonstrate  that  in 
1876  there  had  been  no  appreciable  change  in 
the  banks  of  Dean's  Island  since  1823. 

Much  stress  Is  laid  upon  the  chart  made  in 
1874,  under  the  direction  of  Col.  Snter,  and 
his  interpretation  of  the  topographical  signs 
and  tracings  appearing  upon  it,  tending  to  es- 
tablish that  at  that  time  there  was  timber 
growing  upon  what  is  shown  on  the  chart  to 
be  bars  and  banks  in  the  river.  Complainant 
also  examined  civil  engineers,  who  undertook 
to  Interpret  these  maj)s  and  state  what  they 
showed  in  relation  to  accretions  upon  Dean's 
Island  and  the  width  of  the  river  at  the  time 
they  were  made.  This  evidence  is  not  enti- 
tled to  very  great  weight  The  chart  is  not 
the  result  of  a  careful  survey  of  the  river 
and  its  banks,  but.  In  the  main,  from  an  in- 
spection of  It  made  from  the  deck  of  a  steam- 
boat It  was  a  mere  steamboat  reconnois- 
sance.    Ciol.  Snter  describes  It  as  follows : 

"I  was  assigned  to  what  was  called  the 
transportation  routes  of  the  seaboard,'  and 
the  part  assigned  to  me  was  the  Mississippi 
river,  from  Cairo  to  the  Qnlf .  In  the  summer 
of  1874 — ^the  summer  and  fall  of  that  year — 
a  certain  sum  of  money  was  given  to  me  to 
make  an  examination,  and  a  party  was  put 
On  a  steamboat  belonging  to  the  Government 
and  Inatmcted  where  to  make  a  reconnais- 
sance. The  funds  did  not  allow  of  an  actual 
survey,  and  that  was  the  liest  we  could  do. 
The  idea  was  to  get  some  idea  of  the  condi- 
tion of  the  river  and  the  portions  of  it  need- 
ing improvements.  That  party  was  organiz- 
ed in  the  latter  part  of  the  summer  of  1874. 
I  have  not  any  data  at  hand  that  would  give 
th«  exact  date,  but,  near  aa  I  can  recollect. 


they  started  in  August  They  went  down  the 
river  from  Cairo  to  Vlcksburg,  and  then  re- 
turned, and  subsequently  went  over  the  same 
ground  again,  extending  the  examination  as 
far  as  New  Orleans.  This  particular  part  of 
the  river  which  you  allude  to  was  passed 
over  four  times,  twice  downstream  and  twice 
upstream.  The  methods  followed  were  some- 
what crude,  but  were  the  best  we  could  do. 
The  party  being,  as  I  said,  in  a  steamboat 
the  course  of  the  boat  was  taken  by  a  com- 
pass. The  distance  was  determined  by  the 
speed  of  the  boat,  which  had  been  accurately 
gauged  before  the  party  started.  The  widths 
of  the  river  were,  of  course,  estimated;  but 
where  it  was  possible  to  stop  for  any  length 
of  time  to  get  Instructions  'ashore,  the  trian- 
gulatlons,  and  get  the  widths,  it  was  done. 
That  was  used  as  a  check,  and  there  were 
other  points  that  enabled  some  kind  of  a 
check  on  the  width.  The  greatest  difficulty 
was  in  the  length,  which,  of  course,  the  speed 
of  the  boat  varying  with  the  current  and  all 
that  rendered  it  somewhat  uncertain.  The 
best  that  could  be  done  was  to  take  points, 
say  30  or  40  or  50  miles,  where  anything 
could  be  recognized  as  a  town  that  was  shown 
on  the  state  maps.  It  enabled  the  distance  In 
the  longitude  and  latitude  to  be  determined 
approximately,  and  the  lengths  were  deter- 
mined by  this  reconnolssance.  If  the  distance 
varied,  they  were  shortened  up  all  along  the 
lines,  according  to  the  judgment  of  him  who 
made  the  actual  observations.  There  is  one 
thing,  of  course,  to  be  borne  In  mind  in  a 
case  of  this  kind ;  that  the  examination  was 
not  made  with  any  idea  of  determining  ac- 
tually by  metes  and  bounds.  That  was  UQt 
the  idea  at  all.  It  was  to  get  a  sketch,  at 
any  rate;  something  that  the  river  looked 
like,  and  a  general  idea  of  its  shape,  direc- 
tion, and  location  of  the  channel,  and  show 
points  like  that" 

Col.  Suter  does  not  testify  from  his  per- 
sonal recollection  of  the  river  and  its  banka 
There  was  nothing  about  Dean's  Island  to  at- 
tract his  special  attention  to  it  and  its  banks 
were  a  very  small  part  of  the  reconnolssance 
made  by  him.  He  had  not  been  there  for 
nearly  30  years,  and  could  only  testify  what 
he  understood  the  tojiographical  signs  upon 
the  chart  to  mean.  The  civil  engineers  ex- 
amined for  complainant  read  these  signs  dif- 
ferently, and  under  their  interpretation  the 
chart  tended  to  support  the  Insistence  of  com- 
plainant that  no  accretions  had  formed  on 
Dean's  Island  at  that  time.  These  witnesses 
were  never  upon  the  premises  until  after  this 
litigation  began,  and  knew  nothing  of  the  real 
facts  of  the  case.  The  testimony  of  all  these 
witnesses  is  largely  conjectural  and  specula- 
tive, and  of  that  character  that  can  only  be 
relied  upon  In  the  absence  of  better  testimony 
and  from  the  necessity  of  the  case.  The  chart 
which  we  have  reproduced  at  a  former  page 
of  this  opinion,  to  our  minds,  so  far  as  it 
shows  anything,  corroborates  the  statements 
of  the  witnesses  for  the  complainant  that  at 
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the  time  of  the  survey,  there  were  no  accre- 
tions to  Dean's  Island.  It  shows  the  towhead 
and  the  sand  bar  or  mud  flats  as  part  of  the 
river,  and  not  part  of  the  land.  This  recon- 
noissance  was  made  when  the  waters  were  at 
a  very  low  stage,  almost  unprecedented  In  the 
history  of  the  river,  and  the  showing  Is  there- 
fore as  favorable  as  It  possibly  could  be  to 
the  theory  that  accretions  had  then  formed. 

The  defendants  have  Introduced  much  tes- 
timony to  show  that  cottonwood  trees  of  an 
age  which  antedates  the  cut-off  are  found 
growing  upon  what  was  the  old  bed  of  the 
river,  as  evidence  that  there  were  accretions 
to  the  Island  previous  to  the  cut-off.  Sec- 
tions cut  from  such  trees  have  been  produced 
in  court,  and  the  number  of  rings  or  circles 
In  them,  which,  it  Is  said,  show  the  annual 
growth,  pointed  out  as  conclusive  evidence  of 
their  age.  We  do  not,  under  the  facts  of  this 
case,  attach  much  Importance  to  this  evi- 
dence. There  Is  testimony  In  the  record  that 
the  cottonwood  in  the  alluvial  bottoms  of  the 
Mississippi  grows  faster  than  any  but  one 
other  known  tree,  and  that  trees  of  the  size 
of  these  found  on  this  land  have  been  known 
to  grow  within  the  time  elapsing  since  1876. 
It  also  appears  that  dry  land  first  appeared 
in  the  old  channel  along  the  mud  flats  and 
sand  bars  where  the  water  was  shallowest, 
upon  the  Arkansas  side  of  the  river,  and  that 
the  formation  there  was  black  alluvion  and 
very  fertile,  while  at  other  places,  near  the 
Tennessee  bank,  appearing  above  the  surface 
later,  there  was  more  sand,  and,  of  course, 
less  fertility.  It  Is,  therefore,  reasonable  to 
suppose  that  the  cottonwoods  first  began  to 
grow  upon  the  side  next  to  Dean's  Island, 
and  have  attained  greater  size  there  than 
they  have  on  the  Tennessee  side.  This,  we 
think,  clearly  accounts  for  the  difference  in 
the  size  of  the  timber  at  the  different  places 
In  the  old  channel,  although  there  is  couflict 
in  the  evidence  as  to  whether  this  'Is  in  fact 
true.  What  are  called  annual  rings  or  cir- 
cles in  these  trees,  according  to  the  evidence, 
is  not  reliable  testimony  of  their  age.  It  ap- 
pears that  the  trees  are  much  affected  by  wet 
and  dry  seasons,  and  by  cold  weather,  and 
that  in  some  years  more  than  one  ring  Is 
formed.  The  sections  produced  In  court  were 
also  evidently  cut  I'tery  near  the  surface, 
where  the  tree  is  abnormally  enlarged,  and 
are  not  fair  specimens  of  the  growth  upon 
the  land. 

There  Is  also  testimony  of  several  witness- 
es tending  to  show  that  there  is  an  elevation 
along  the  old  river  channel,  considerably 
west  of  the  original  Dean's  Island  bank, 
v/hicb  they'  took  to  be  and  called  the  bank  of 
]876.  This  Is  mere  speculation  upon  the 
part  of  these  witnesses.  They  did  not  reside 
In  the  neighborhood  previous  to  1876,  and 
they  know  nothing  of  the  condition  of  things 
as  they  then  existed.  The  witnesses  examin- 
ed In  the  case,  old  men  who  have  lived  in 
the  neighborhood  all  their  lives,  and  are  fa- 
miliar with  the  country  and  with  the  effects 


of  freshets  In  the  Mississippi  river,  say  that 
there  Is  no  such  bank ;  that  what  the  defend- 
ants'  witnesses  took  for  banks  are  mere 
ridges  or  banks  thrown  up  by  the  action  of 
the  water  of  the  river  during  freshets,  when 
the  old  bed  was  flooded,  and  the  depressions 
near  those  banks  mere  channels  that  were 
washed  out  on  such  occasions. 

While  all  the  matters  which  it  is  Insisted 
this  character  of  testimony  tends  to  estobllsh 
are  circumstances  to  be  considered  in  asder- 
taining  the  ultimate  fact  of  whether  ther« 
were  or  were  not  accretions  to  Dean's  Island 
previous  to  the  avulsion,  yet  they  are  of  a 
conjectural  and  speculative  character,  and 
cannot  be  held  to*outwelgh  or  even  equal  the 
positive  and  uncontradicted  testimony  of  wit- 
nesses who  testify  from  personal  knowledge 
and  observation  of  the  events  and  facts 
which  they  had  the  opportunity  and  which 
it  was  their  Interest  and  duty  to  observe  and 
know.  The  statements  of  these  living  wit- 
nesses of  the  condition  and  location  of  the 
river  and  Its  banks  at  the  place  in  question 
are  reasonable  and  consistent  with  the  admit- 
ted facts  and  the  history  of  such  occurrences, 
and  we  have  no  doubt  but  that  they  are  true. 

The  question  Involved  Is  the  location  of  a 
boundary  line.  Its  location  in  1823  may  be 
said  to  be  a  conceded  fact  Every  presump- 
tion is  In  favor  of  the  permanency  of  the  lo- 
cation of  such  lines.  It  Is  of  the  highest  im- 
portance that  their  location  should  be  certain 
and  fixed.  When  a  claim  is  made  that  a  line 
of  this  character  has  been  changed  by  the 
forces  of  nature,  it  must  be  supiwrted  by 
the  clearest  and  most  satisfactory  evidence. 
This  has  not  been  done  by  the  defendants  in 
this  case. 

We  are  clear,  also,  that  there  were  no  a<y 
cretions  to  the  Arkansas  bank  after  1876. 
The  doctrine  of  accretions  has  no  application 
to  the  filling  up  of  the  old  channel,  abandon- 
ed by  the  river  for  a  new  one,  as  the  result 
of  an  avulsion.  The  rights  of  the  parties.  In 
every  respect,  remain  as  they  existed  prior  to 
the  change.  The  proof  conclusively  shows 
that  this  change  was  sudden,  violent,  and 
complete;  that  it  resulted  In  drawing  off 
much  of  the  waters  of  the  old  channel,  and 
leaving  those  remaining  still  and  stagnant,  a 
mere  lagoon ;  that  It  was  no  longer  used  by 
boats  navigating  the  river,  except  occasional- 
ly by  small  craft  when  the  waters  were  up; 
that  the  channel  immediately  began  to  fill 
with  sand  and  other  alluvial  deposits,  and 
snags,  bars,  and  banks  appeared  in  a  short 
time  above  the  surface,  and  willows  and  cot- 
tonwoods began  to  grow  upon  them.  This 
process  of  filling  up  went  on  over  the  entire 
channel,  but  it  is  probable  tiiat  land  first  ap- 
peared and  vegetation  first  began  to  grow 
next  to  the  Arkansas  side,  npon  the  sand 
bars  and  mud  flats  there  previous  to  the  cut- 
off, and  the  waters  shallowest  This  steadily 
proceeded  until  the  old  bed  of  the  river  be- 
came dry  land,  covered  with  valuable  timber. 
This  final  result  wos  evident  from  March  7, 
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1876,  when  the  cut-off  was  made.  The  new 
channel  was  upon  the  direct  general  course 
of  the  river,  and  only  about  one-tweotleth  the 
length  of  the  old  one,  and  the  fall  In  It  was 
80  great  tbat  It  was  a  physical  Impossibility 
for  the  waters  of  the  river  to  return  to  their 
old  bed.  In  the  nature  of  things  and  the  his- 
tory of  snch  occnrrences  upon  the  Mississippi 
river,  no  one  could  doubt  but  that  It  would 
be  only  a  few  years  at  the  furthermost  until 
the  old  bed  should  be  entirely  filled  up  and 
almost  every  vestige  of  Its  formerly  being  the 
channel  of  a  great  river  gone.  This  effect  of 
the  avulsion  was  nec^sary,  fixed,  and  cer- 
tain, and  Inevitable.  It  is  Immaterial  wheth- 
er the  land  first  appeared  on  one  or  the  other 
side,  because  it  was  known  and  certain  that 
the  entire  bed  would  be  filled  up  and  become 
dry  land.  The  underlying  reason  for  holding 
that  boundary  lines  upon  running  streams 
may  be  changed  by  erosion  and  accretion,  and 
that  the  states  or  Individual  proprietors  sep- 
arated by  tbe  stream  may  lose  or  gain  terri- 
tory and  land.  Is  tbat  the  loss  and  gain  are 
BO  gradual  and  imperceptible  that  it  is  Im- 
possible to  Identify  and  follow,  the  soil  lost, 
or  to  prove  where  that  gained  came  from. 
This  is  illustrated  in  tbe  case  of  Nebraska  v. 
Iowa,  supra.  In  that  case  It  was  Insisted 
that  the  doctrine  of  accretion  had  no  appli- 
cation to  the  Missouri  river,  because  of  tbe 
rapid  and  great  changes  constantly  going  on 
In  respect  to  Its  banks.  The  court.  In  dispos- 
ing of  this  Insistence,  while  admitting  the 
focts,  said: 

"Notwithstanding  this,  two  things  must  be 
borne  In  mind,  familiar  to  all  dwellers  on  the 
banka  of  the  Missouri  river,  and  disclosed  by 
the  testimony :    That,  while  there  may  be  an 
instantaneous  and  obvious  dropping  Into  the 
river  of  quite  a  portion  of  Its  banks,  gncb 
portion  Is  not  carried  down  tbe  stream  as  a 
solid  and  compact  mass,  but  disintegrates 
and  separates  into  particles  of  earth  borne 
onward  by  the  flowing  water,  and  giving  to 
tbe  stream  that  color  which.  In  the  history  of 
the  country,  has  made  It  known  as  the  'mud- 
dy* Missouri ;  and  also  that  while  tbe  disap- 
pearance, by  reason  of  this  process,  of  a  mass 
of  a  bank  may  be  sadden  and  obvious,  there 
la  no  transfer  of  such  a  solid  body  of  earth 
to  the  opposite  shore,  or  anything  like  a  visi- 
ble and  Instantaneous  creation  of  a  bank  on 
that  shore.    Tbe  accretion,  whatever  may  be 
the  fact  In  respect  to  tbe  diminution.  Is  al- 
ways gradual  and  by  Imperceptible  deposit 
of  floating  particles  of  earth.    There  is,  ex- 
cept in  such  cases  of  avulsion  as  may  be  no- 
ticed hereafter,  in  all  matter  of  Increase  of 
l)ank,  always  a  mere  gradual  and  impercepti- 
ble ptoceat.    There  is  no  heaping  up  at  an  in- 
ktant,   and  while   the  eye  rests  upon  tbe 
,  stream,  ot  acres  or  rods  on  the  forming  side 
<rf  the  river.  *No  engineering  skill  Is  suffi- 
cient to  «ay  where  the  earth  In  the  bank 
washed  away  and  disintegrating  Into  the  riv- 
er finds  Its  rest  and  abiding  place.    The  fall- 
ing bank  has  passed  Into  the  floating  mass 


of  earth  and  water,  and  the  particles  of  earth 
may  rest  -1  or  60  miles  below,  and  upon  either 
shore.  There  Is,  no  matter  how  rapid  the 
process  of  subtraction  or  addition,  no  detach- 
ment of  earth  from  the  one  side  and  deposit 
of  the  same  upon  the  other." 

Thus  In  effect  It  was  held  tbat  tbe  loss 
must  be  suffered,  because  it  was  impossible 
for  the  losing  party  to  follow  and  Identify 
bis  property.  It  would  hardly  be  contended. 
If  tbe  avulsion  in  this  case  had  immediately 
resulted,  by  great  deposits  of  alluvion  and 
drawing  off  of  the  waters  of  the  abandoned 
channel,  in  drying  them  up,  tbat  because  land 
first  appeared  upon  the  Arkansas  bank,  where 
the  waters  were  shallowest,  it  was  an  accre- 
tion to  that  bank.  Tbe  principle  Is  not 
changed  because  it  to<^  a  period  of  several 
years  to  accomplish  tbe  same  fixed,  known, 
and  Inevitable  result  The  filling  up  of  tbe 
old  channel  In  this  case  was  Independent  of 
the  riparian  rights  and  worked  no  change  In 
them.  In  the  case  of  Willey  v.  Lewis,  28 
Wkly.  Law  Bui.  104,  decided  by  the  covut 
of  common  pleas  of  Ohio,  where  a  stream 
changed  Its  channel  and  the  old  bed  gradual- 
ly dried  up,  tbe  question  was  whether  tbe 
doctrine  of  accretion  applied.    The  court  said: 

"In  the  case  at  bar,  until  the  new  channel 
was  cut  through,  the  water  ran  In  the  old 
channel'  as  above  located.  When  the  new 
channel  was  cut  through,  tbe  river  ran 
through  that,  and  the  old  channel  became  an 
abandoned  channel  The  change  was  sudden 
and  rapid;  was  avulsion,  as  distlnguislied 
from  an  imperceptible  change,  or  accretion. 
A  change  of  channel  Could  not,  in  the  nature 
of  things,  be  Instantaneous.  It  must  require 
a  certain  time.  But  if  it  is  rapid,  sudden, 
and  distinguishable  from  an  Imperceptible 
change,  I  think  under  this  late  case  it  must 
be  controlled  by  the  law  of  avulsion.  I  see 
no  middle  course.  It  must  be  either  accre- 
tion or  avulsion.  I  do  not  think  it  an  answer 
to  say  that  some  water  still  ran  in  the  old 
channel  until  It  eventually  dried  up.  That 
must  necessarily  be  tbe  case  In  every  change 
of  channel;  and,  If  it  were  an  answer,  then 
the  proposition  that  the  boundary  remains  a» 
It  was  would  be  a  mytb." 

It  Is  not  every  gradual  change  of  the  chan- 
nel of  streams  caused  by  filling  up  with  de- 
posits cast  by  the  waters  that  will,  as  an 
accretion,  change  tbe  boundary  lines  of  either 
states  or  riparian  proprietors.  This  was  held 
in  the  case  of  Missouri  v.  Kentucky,  11  Wall. 
(U.  S.)  895,  20  L.  Ed.  116.  The  main  chan- 
nel of  the  Mississippi  river  originally  ran 
west  of  Wolf  Island,  and  the  Island  was  part 
of  tbe  territory  of  the  state  of  Kentucky. 
Through  a  period  of  several  years  tbe  west- 
em  channel  gradually  filled  uii,  and  tbe  main 
channel  shifted  to  the  east  of  the  Island. 
The  state  of  Missouri  claimed  Jurisdiction 
over  the  Island  on  this  account,  and  brought 
suit  against  the  state  of  Kentucky  to  estab- 
lish such  Jurisdiction.    It  was  held,  notwlth- 
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standing  tbe  change  was  slow  and  gradual, 
yet,  since  there  was  no  donbt  where  the  state 
line  ran,  It  was  not  changed  by  the  change 
In  the  flow  of  tbe  waters,  and  tbe  suit  dis- 
missed. 

Tbe  case  of  Indiana  v.  Kentucky,  136  U. 
S.  479,  10  Sup.  Ct  1051,  34  L.  Ed.  329,  was 
a  similar  case  and  Involved  jurisdiction  over 
Green  River  Island  in  tbe  Ohio  river.  When 
the  state  of  Kentucky  was  originally  ad- 
mitted Into  tbe  Union,  the  main  channel  of 
tbe  Ohio  river,  upon  the  northern  bank  of 
which,  at  low-water  mark,  tbe  line  separat- 
ing Kentucky  and  the  territories  north  of  It 
ran,  was  north  of  this  island.  Afterwards 
by  slow  process  of  accretion  and  filling  up 
the  channel  changed  to  tbe  south  of  tbe 
island,  and  Indiana  claimed  Jurisdiction  over 
it,  and  brought  suit  to  enforce  such  Juris- 
-dlctlon.  It  was  held  that,  it  appearing  that 
the  Island  was  originally  within  tbe  limits  of 
Kentucky,  the  Jurisdiction  over  it  was  not 
lost  by  the  change  In  the  channel  of  the 
river. 

Tbe  case  of  Hughes  and  Others  v.  Heirs  of 
Blmey  and  Others,  107  La.  6S4,  32  South. 
SO  is  also  analogous  to  tbls.  Previous  to 
1870  tbe  Mississippi  river,  opposite  tbe  city 
of  Vicksburg,  Miss.,  reversed  its  course  -and 
ran  northwards  for  some  distance,  then  east- 
ward, then  southward,  pursuing  its  general 
course,  forming  a  long,  narrow  tongue  of 
land,  called  "De  Soto  Point,"  and  owned  by 
some  eight  or  more  different  proprietors.  In 
that  year,  1876,  the  river  made  a  new  chan- 
nel for  Itself,  cutting  across  tbe  tongue  of 
land  near  Its  northern  extremity.  This  cut- 
off by  erosion  gradually  swept  away  all  the 
land  south  of  It,  until  it  reached  tbe  southern 
extremity  of  the  tongue,  where  it  made  for 
Itself  a  new  and  permanant  channel,  through 
w^blcb  tbe  current  ran,  and  all  the  old  chan- 
nel, including  that  made  in  the  erosion,  be- 
came a  lake,  called  "Lake  Centennial." 
About  eight  months  elapsed  from  the  time  the 
first  cut-off  was  made  until  the  permanant 
channel  was  reached  and  formed.  The  lake 
then,  where  there  was  formerly  land  upon 
tbe  tongue,  began  to  fill  up,  bars  appeared 
above  low  water  In  about  three  years,  and 
gradually  became  dry  land  fit  for  cultivation 
and  habitation.  The  owner  of  the  north- 
ern extremity  of  the  tongue,  which  was  not 
washed  away,  claimed  it  as  accretion  to  her 
land.  The  court  held  that  this  claim  could 
not  l)e  maintained,  but  that  the  land,  being 
subject  to  survey  and  Identification,  was  the 
property  of  those  who  owned  it  at  the  time 
the  surface  was  washed  away;  that  tbe  own- 
ership of  tbe  soli  carries  with  It  all  that  is 
directly  above  and  under  it;  that  ground  up- 
on which  tbe  river  rested  temporarily,  in 
going  over  that  portion  of  De  Soto  Point, 
never  ceased  to  belong  to  the  defendants,  the 
heirs  of  Blmey,  and  deposits  placed  upon  it 
by  the  river  In  retiring  from  It,  having  been 
put  upon  land  belonging  to  them,  became 


likewise  their  property;  and  that  the  doc- 
trine of  reappearance  of  land  after  submer- 
gence controlled  the  case. 

The  formation  of  dry  land  In  tbe  old  chan- 
nel of  the  river  opposite  Dean's  Island,  was 
not  an  accretion  to  either  bank  of  that  chan- 
nel, but  a  filling  up  by  deposit  from  tbe  bot- 
tom of  the  old  bed  of  tbe  river,  until  it  em- 
erged from  the  water  and  became  habitable 
and  susceptible  of  cultivation.  It  was  not 
in  any  way  built  upon  the  banks  or  aided  by 
them.  The  new  soil  did  not  accrete  to  tbe 
banks,  but  built  up  on  that  of  the  owners  of 
the  old  bed.  It  was  not  an  accretion  to  any- 
thing, but  an  emergence  of  land,  that  bad 
been  theretofore  covered  by  the  waters, 
caused  by  an  avulsion,  and  was  and  is  tbe 
property  of  those  who  held  it  in  its  sub- 
merged condition.  The  channel  of  tbe  river 
as  it  flowed  in  187C,  when  tbe  cut-off  took 
place,  covered  tbe  channel  occupied  by  it  in 
1823,  and  part  of  the  grants  of  Simon  Hud- 

dleston,  Chalmers,  and  John  Trigg, 

formerly  on  tbe  eastern  shores  of  Centennial 
Island  and  Island  37.  When  the  waters  of 
the  river  abandoned  these  lands,  and  they 
emerged  and  becSme  dry  land,  the  owners,  in 
this  case  tbe  state  and  tbe  grantees,  Huddles- 
ton  and  others,  and  not  the  then  abutting 
riparian  proprietors,  were  entitled  to  tbem. 
This  is  well-settled  law.  In  tbe  case  of 
Mulry  V.  Norton,  100  N.  Y.  426,  3  N.  B.  685, 
53  Am.  Rep.  206,  it  is  said: 

"It  Is  not,  however,  every  disappearance  of 
land  by  erosion  or  submergence  that  destroys 
the  title  of  the  true  owner  or  enables  another 
to  acquire  it;  for  the  erosion  must  be  ac- 
companied by  transirartatlon  of  the  land  be- 
yond tbe  owner's  boundary  to  effect  that 
result,  or  the  submergence  followed  by  such 
lapse  of  time  as  will  preclude  the  identity 
of  tbe  property  from  being  established  upon 
its  reliction.  Land  lost  by  submergence  may 
be  regained  by  reliction,  and  Its  disappear- 
ance by  erosion  may  be  returned  by  accre- 
tion, upon  which  tbe  ownership  temporarily 
lost  will  be  regained.  When  portions  of  tbe 
main  land  have  been  gradually  encroached 
upon  by  the  ocean,  so  that  navigable  chan- 
nels have  been  extended  therefrom,  the  peo- 
ple, by  virtue  of  their  sovereignty  over  pub- 
lic highways,  undoubtedly  succeed  to  tbe  con- 
trol of  such  channels — to  ownership  of  the 
land  under  tbem  in  cases  of  Its  permanent 
acquisition  by  the  sea.  It  Is  clearly  true, 
however,  that  when  the  waters  disappear 
from  tbe  land,  either  by  its  gradual  retire- 
ment therefrom  or  tbe  elevation  of  the  land 
by  avulsion  or  accretion,  or  even  tbe  exclu- 
sion of  the  water  by  rxtlfidal  means.  Its  pro-, 
prtetorBhip  returns  to  tbe  original  riparian 
owners." 

To  tbe  same  effect  are  the  cases,  above 
cited,  of  Morris  v.  Brooke  (Del.)  cited  in  Mul- 
ry V.  Norton,  53  Am.  Rep.  216,  note ;  Hughes 
et  al.  T.  Heirs  of  Blmey  et  al.,  107  La.  664. 
32  SoutlL  30;   Hardin  v.  Jordan,  140  U.  S. 
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382,  11  Sup.  Ct  808,  838,  35  li.  Ed.  428;  8L 
liouls  y.  Rutz,  138  U.  8.  226-246^  11  Snp.  Ot 
337,  34  L.  Ed.  941 ;  Stockley  t.  Cissna,  119 
Fed.  831,  56  a  a  A.  324. 

Tbls  was  tbe  rule  of  the  common  law,  and 
It  applies,  as  is  fully  shown  In  the  autborl- 
tles  we  have  cited,  in  favor  of  the  state  and 
of  individuals,  and  as  well  to  cases  of  emer- 
gence of  lands  which  have  In  all  known  times 
been  covered  by  the  sea  or  navigable  rivers, 
as  well  as  those  which  have  been  submerged 
and  reappeared  again.  If  the  soil  tmder  the 
waters  belonged  to  an  Individual,  the  dry 
land  appearing  Is  his  property;  and  if  the 
submerged  soil  belonged  to  the  state,  when 
it  is  abandoned  by  the  waters  and  becomes 
habitable  and  susceptible  of  cultivation.  It 
remains  her  property.  Clearly,  the  position 
of  the  defendants,  that  the  state  is  not  en- 
titled to  recover  the  portions  of  the  channel 
covered  by  the  grants  to  Huddleston,  Trigg, 
and  Chalmers,  is  sound.  These  parties,  or 
their  assigns,  are  entitled  to  them.  Morris  t. 
Brooke,  supra;  2  Bl.  Com.  262;  Hale,  de 
Jure  Maris,  cc.  4,  6. 

What,  then,  are  the  rights  of  the  states  of 
Tennessee  and  Arkansas  in  the  premises  in 
controversy,  and  what  Is  the  true  location  of 
the  line  between  them?  We  think,  unques- 
tionably, that  the  bed  of  the  abandoned  river 
should  be  divided  between  them,  for  we  ap- 
prehend that  the  Arkansas  side  belongs  to 
that  state,  since  the  title  of  riparian  owners 
under  its  laws  is  limited  to  high-water  mark. 
Ballroad  v.  Ramsey,  53  Ark.  814^  13  S.  W. 
931,  8  L.  R.  A.  559,  22  Am.  St.  Rep.  193.  The 
line  separating  their  respective  Jurisdictions 
is  to  be  run  along  the  channel  midway  be- 
tween the  banks  as  they  Mclsted  and  were 
surveyed  in  1823,  as  shown  in  the  map  made 
by  MaJ.  J.  H.  Humphreys,  and  exhibited 
with  the  bill  of  complainant  This  was  the 
line  between  Tennessee  and  the  territory  of 
Louisiana  when  the  former  became  a  state 
and  was  admitted  into  the  Union.  It  was 
the  line  between  Tennessee  and  that  territory 
after  it  was  purchased  by  the  United  States, 
as  is  shown  by  the  surveys  and  grants  upon 
both  banks  of  the  tlvet  made  between  1822 
and  1830 ;  and  the  only  occurrence  tending  to 
show  a  change  in  it  since  that  date  is  the 
widening  of  the  river  between  then  and  1876 
by  erosion  on  the  Tennessee  bank  to  the 
extent  of  submerging  the  lands  there,  constl- 
toting  •  pArt  of  the  grants  made  to  Simon 


Huddleston, 


Chalmers,     and    John 


Trigg.  The  same  rule  that  entitles  those 
parties  to  their  lands  when  abandoned  by  tbe 
river  also  entities  Tennessee  to  its  original 
one-half  of  the  river  bed.  This  is  the  natural 
and  necessary  result  of  the  avulsion.  The  ef- 
fect of  it  was  to  press  back  the  line  of  the 
state,  as  it  ran  at  low-water  mark,  to  the 
eastern  boundary  line  along  tbe  river  bank 
to  the  grants  it  had  made,  so  as  to  restore 
tbe  grantees  and  their  asslg^ns  to  their  prop- 
erty, and  at  the  same  time  to  press  back  to 
tbe  center  of  the  old  channel,  as  it  ran  pre- 
vious to  the  submergence  of  those  grants,  the 
line  between  the  two  states,  so  as  to  restore 
to  Tennessee  what  it  held  before  the  erosions 
upon  Its  banks.  The  right  of  restoration  to 
their  lands  was  one  of  the  vested  rights  of 
those  grantees,  and  the  right  of  Tennessee  to 
be  restored  to  her  share  of  the  original  chan- 
nel was  one  of  her  vested  rights.  These  were 
the  rights  of  the  parties  that  existed  at  the 
time  of  the  avulsion,  and  were  fixed  and  set- 
tled by  it,  and  which  they  bad  the  right  to 
have  worked  out  and  adjusted. 

It  restores  all  parties  to  their  original  sta- 
tus, and  does  Justice  to  them  all.  If  tbe  re- 
sult of  tbe  avulsion  had  only  affected  the  wa- 
ters of  the  river,  so  far  as  to  cause  them  to 
recede  from  the  lands  of  the  riparian  pro- 
prietors on  the  Tennessee  bank  and  occupy 
the  channel  as  it  existed  in  1823,  It  would 
not  be  denied  that  the  line  would  now  be 
tbe  center  of  tbe  bed  as  It  was  In  1823.  That 
the  entire  old  bed  was  abandoned  cannot 
change  the  rights  of  the  parties.  The  others 
interested  cannot  be  restored  to  their  own 
by  the  forces  of  nature,  and  Tennessee  entire- 
ly eliminated  and  denied  any  benefit  of  the 
reliction  of  the  waters.  She  cannot  in  this 
way  be  deprived  ot  the  property,  when  the 
same  can  without  doubt  be  identified  and  lo- 
cated. 

It  is  said  that  complainant  only  sued  for 
the  land  lying  west  of  the  center  of  the  chan- 
nel as  it  was  in  1870,  and  therefore  cannot 
recover  to  the  center  of  the  channel  of  1823. 
This  is  true ;  but  this  case  must  be  remand- 
ed, for  a  hearing  upon  tbe  answers  of  the  de- 
fendants, and.  If  It  is  desired,  the  bill  may 
then  be  amended,  so  as  to  make  the  proper 
averments  to  entitle  her  to  recover  under  the 
principles  here  settled. 

Reversed  and  remanded. 
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(Sapreme  Court  of  Tennesaee.    Sept  28,  1907.) 

1.  Statutes  —  Enaotkert  —  CoHBrironoii- 
Ai.  Provisions— Title. 

Const,  art  2,  §  17,  providing  that  no  bill 
Bliall  become  a  law  which  embraces  more  than 
one  subject,  that  subject  to  be  expressed  in  the 
title,  is  mandatory. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Statutes,  i  11&] 

2.  Same— Object  or  Provision. 

The  object  of  Const,  art  2,  8  17,  requiring 
each  statute  to  contain  but  one  subject  to.be 
expressed  in  its  title,  is  to  give  notice  of  the 
nature  of  the  proposed  legislation  and  prevent 
the  improper  combination  of  different  statutes 
having  no  natural  connection. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Statutes,  i  136.] 

8.  Words  and  Phrases— Oeneral  and  Rb- 
btbictive  Title— Definition. 

A  "general  title"  to  an  act  is  one  which  is 
broad  and  comprehensive,  covering  all  legisla- 
tion germane  to  the  general  subject  stated,  while 
m  "restrictive  title"  is  one  by  which  a  particu- 
lar part  or  branch  of  a  subject  is  carved  ont 
as  the  subject  of  legislation. 

4.  Statutes  —  Restrictive  Title  — Scope  of 
Leoislation. 

If  the  title  of  an  act  is  narrow  and  re- 
stricted, the  t>ody  of  the  act  mast  be  confined  to 
the  particular  portion  of  the  general  subject 
expressed  in  the  title,  though  a  general  title 
could  have  been  adopted  which  would  have  cov- 
ered the  whole  subject. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig, 
vol.  44.  Statutes,  i  136.] 

5.  Same— Amen oatobt  Statutes. 

The  rules  of  construction  with  reference  to 
tlie  scope  of  general  and  restrictive  titles  are 
applicable  to  amendatory  acts,  so  that  the  mat- 
ter  of  the  amendment  must  not  only  be  germane 
to  the  body  of  the  original  act,  in  order  to  avoid 
violating  the  one-subject  mandate  of  the  Consti- 
tation,  but  in  the  absence  of  an  enlargement  of 
the  title  of  the  latter  act,  must  come  within  the 
title  of  the  original  statute  and  be  germane  to 
the  subject  there  expressed,  in  order  to  comply 
with  the  mandate  that  the  subject  be  expressed 
in  the  title. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig 
vol.  44.  Statutes,  i  138.] 

8.  Same— Construction. 

The  rule  that,  where  a  statute  is  snbSect 
to  two  constructions,  that  which  will  sustain  its 
validity  must  be  adopted,  is  applicable  to  the  in- 
terpretation of  titles. 

7.  Same— Preamble. 

The  preamble  of  a  statute,  while  not  a  part 
of  it  and  not  controlling,  may  be  considered  in 
connection  with  other  statutes  and  contempora- 
neous history  with  reference  to  the  same  suhject 
in  determining  its  proper  construction. 

[Ed.  Note.— For  casas  in  point  see  Cent  Dig. 
vol.  44.  Statutes,  {  287.] 

8.  Same— .Amendments— Subjects. 

Acts  1805,  p.  113,  c.  76,  was  entitled  "An 
act  to  establish  a  Court  of  Chancery  Appeals, 
to  define  its  jurisdiction  and  powers,  to  regu- 
late the  appointment  and  election  and  fix  the 
salaries  of  judges  thereof,  to  prescribe  the  duties 
and  fix  the  compensation  of  the  clerks  and 
marshals  thereof,  and  limit  the  Jurisdiction  of 
the  Supreme  Court  in  regard  thereto."  The  act 
established  a  court  of  appeal,  with  jurisdiction 
of  appeals  in  such  equity  causes,  except  those  In- 
volving state  revenue,  as  might  be  assigned  to  its 
docket  by  the  Supreme  Court  Acts  1907,  p. 
232,  c.  82,  was  entitled  "An  act  to  amend  'An 


act  to  establish  a  Court  of  Chanceir  Appeals,  to 
define  its  jurfsdiction  and  powers,  etc.,  passed 
April  24,  1895.  and  approved  April  29,  1K)5,  so 
as  to  increase  the  number  of  Judges  of  said 
Court  of  Chancery  Appeals,  change  its  name, 
Increase  its  Jurisdiction,  to  further  limit  the 
Jurisdiction  of  the  Supreme  Court,  and  to  repeal 
all  laws  or  parts  of  laws  in  conflict  therewith." 
The  act  increased  the  number  of  Judges  from 
three  to  five,  changed  the  name  of  the  court  to 
the  "Court  of  Civil  Appeals,"  and  conferred  on 
it  appellate  Jurisdiction  in  cases  except  where 
the  amount  exclusive  of  costs,  exceeded  $1,000, 
cases  involving  the  constitutionality  of  statutes, 
contested  elections,  and  state  revenue  and  eject- 
ment suits.  Held,  that  the  two  acts  related  to 
but  a  single  subject  were  germane,  sad  that  the 
latter  act  was  a  proper  amendment  of  the  for- 
mer. 

9.  Same— Title. 

The  title  of  Acts  1895,  p.  118,  e.  76,  was 
sufficiently  broad  and  comprehensive  to  <^ver  it» 
object  and  that  of  the  act  of  1907. 

10.  Same. 

The  validity  of  Acta  1007,  p.  232,  c.  82, 
amending  Acts  1895,  p.  113,  c  76,  which  creat- 
ed the  Court  of  Chancery  Appeals,  by  increas-. 
ing  the  size  and  Jurisdiction  of  such  court  and 
changing  its  name,  does  not  depend  on  the  scope 
of  the  title  of  the  original  act,  but  on  its  own 
title. 

11.  Same— Title  or  Amendatost  Act. 
While  the  general  title  of  an  act  covering- 

an  entire  subject  cannot  be  enlarged  by  an 
amendatory  act  so  as  to  include  other  matter, 
a  restrictive  title  may  be  enlarged  by  an  amenda- 
tory act  so  as  to  allow  legislation  germane  to- 
the  body  of  the  act  amended. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Statutes,  S  138.] 

12.  Same. 

Acts  1907,  p.  232,  c.  82,  amending  AcU 
1895,  p.  113,  c.  76,  creating  a  Court  of  Chancery 
Appeals,  by  increasing  the  size  and  jurisdiction 
of  the  court,  changing  its  name,  etc.,  was  prop- 
erly expressed  in  the  title  to  the  amendatory  act 

13.  Courts— Intermediate  Appellate  Courts 
— Creation— Statutes. 

Acts  1907,  p.  232,  c.  82,  amending  Aeto 
1895,  p.  113,  c.  76,  creating  a  Court  of  Chancery 
Appeals,  did  not  create  a  new  court  but  merely 
extended  the  Jurisdiction,  size,  etc,  of  the  exist- 
ing court 

14.  Statutes— Implied  Repeal. 

Acts  1907,  p.  232,  c.  82,  changing  the  name 
and  increasing  the  jurisdiction  of  the  Court  of 
Chancery  Appeals,  created  by  Acta  1895,  p. 
116,  c  76,  was  not  in  irreconcilable  conflict  with 
the  prior  act,  and  did  not  repeal  it  by  implica- 
tion. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Statutes,  i  229.] 

16.  Courts— Sdi'beme  Court— Jurisdiction. 

Const  art.  6,  i  2,  provides  that  the  juris- 
diction of  the  Supreme  Court  shall  be  appellate 
only,  "but  under  such  restrictions  and  regrila- 
tions  as  may  from  time  to  time  be  prescribed 
by  law,  but  it  may  possess  such  other  jurisdic- 
tion as  is  now  conferred  by  law  on  the  present 
Supreme  Cojrt"  Held,  that  the  words  quoted 
referred  alone  to  the  powers  of. the  court  to  ex- 
ercise and  enforce  the  jurisdiction  previously 
given,  and   did   not  increase  such  Jurisdiction. 

16.  Sami>— Limitation. 

The  Legislature  may,  by  the  establishment 
of  courts  of  intermediate  appellate  Jurisdiction, 
or  other  appropriate  legislation,  limit  the  right 
of  litigants  to  resort  to  the  constitutional  Juris- 
diction of  the  Supreme  Court  and  regulate  the 
mode  of  exercising  such  right  so  long  as  it  does 
not  unreasonably  interfere  with  or  embarrass 
the  court's  ultimata  revisory  powers. 
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17.  Sake— ScopK  or  Jusibdictioii. 

Acts  1907,  p.  233,  c.  ffi,  creatine  a  Cionrt 
of  Civil  Appeals,  provides  (section  7)  that  its 
Jurisdiction  shall  be  appellate  only,  and  shall 
extend  to  all  cases  brought  up  from  courts  of 
equity  and  chancery  courts,  except  cases  in 
which  the  amount  Involved,  exclusive  of  costs, 
exceeds  fl,00O,  and  except  cases  involving  the 
constitutionality  of  statutes,  contested  elections, 
and  state  revenne  and  ejectment  suits,  and  to 
all  civil  cases  tried  in  the  circuit  and  common- 
law  courts  of  the  state,  in  which  appeals  in  the 
nature  of  writs  of  error,  or  writs  of  error,  may 
be  applied  for,  etc.  Held,  that  the  primary  ap- 
pellate jurisdiction  of  the  Court  of  Civil  Appeals 
extended  to  cases  talcen  up  from  courts  of 
equity,  involving  not  more  than  $1,000,  and  to 
afi  cases  brought  up  from  the  circuit  and  com- 
mon-law courts,  except  cases  involving  consti- 
tutional questions,  election  contests,  and  state 
revenue  and  ejectment  suits. 
Shields  and  Neil,  JJ.,  dissenting  in  part 

Error  to  Clrcoit  Court.  Sbeiby  County, 
Tliird  Division;  A.  B.  Plttmomi,  Judge. 

Action  by  William  Q.  Byrne  against  tbe 
Memphis  Street  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  brings  er- 
ror. On  motion  to  hare  the  case  docketed, 
tried,  and  determined  In  the  Supreme  Court 
In  tbe  first  Instance.    Granted. 

J.  C.  Bradford  and  E.  E.  Wrlgbt,  tor 
plaintiff  in  error.  Bell,  Terry,  Anderson  & 
Bell,  for  defendant  in  error. 

SHIELDS,  J.  This  is  an  action  brongbt 
by  William  G.  Byrne  against  the  Memphis 
Street  Railway  Company  in  tbe  circuit  court 
of  Sbeiby  county  to  recover  damages  for 
tbe  alleged  wrongful  action  of  tbe  defendant 
In  refusing  to  transport  blm  upon  one  of  Its 
cars. 

Tbe  rigbt  of  the  plaintiff  to  recover  de- 
pends upon  tbe  constitutionality  of- a  statute 
of  Tennessee,  which  Is  assailed  by  the  de- 
fendant Tbe  case  was  tried  March  30, 1907, 
and  there  was  a  verdict  and  Judgment  In 
favor  of  the  plaintiff  for  $50,  and  the  de- 
fendant prayed  and  was  granted  an  appeal 
In  the  nature  of  a  writ  of  error  to  this  court. 
The  case  is  now  before  the  court  upon  a  mo- 
tion. Joined  in  by  both  parties,  to  have  It 
docketed  and  here  tried  and  determined. 

The  question  now  presented  is  one  of  Juris- 
diction. The  trial  and  Judgment  in  the  cir- 
cuit court  were  had  after  chapter  82  of  tbe 
Acts  of  1907,  amending  chapter  76  of  the 
Acts  of  1895,  creating  the  Court  of  Chancery 
Appeals,  was  enacted  and  approved.  By  that 
statute  the  name  of  that  court  was  changed 
to  the  "Conrt  of  Civil  Appeals,"  tbe  number 
of  its  Judges  Increased  to  five,  and  its  Juris- 
diction extended,  among  other  things,  to  the 
review  of  civil  cases  tried  in  the  circuit  and 
common-law  courts  of  the  state.  The  parties, 
however.  Insist  that  they  have  a  right  to  a 
trial  in  this  coiut  upon  direct  proceedings  in 
error,  without  resort  primarily  to  that  Court 
of  Civil  Appeals.  We  will  proceed  to  dis- 
pose of  tbe  grounds  upon  which  this  right  is 
asserted. 

The  first  contention  Is  that  tbe  act  purport- 


ing to  amend  that  establishing  tbe  Court  of 
Chancery  Appeals,  now  the  Court  of  Civil 
Apiieals,  and  extending  its  Jurisdiction,  is 
unconstitutional  and  void,  because  it  violates 
article  2.  i  17,  of  tbe  Constitution  of  the 
state,  providing  that  "no  bill  shall  become 
a  law  which  embraces  more  than  one  sub- 
ject, that  subject  to  be  expressed  in  the 
title." 

While  counsel  for  plaintiff  and  defendant 
agree  in  this  contention,  we  must  of  necessity 
determine  It  upon  its  merits,  since  statutes 
which  are  constitutional  and  valid  cannot 
be  disregarded,  nor  Jurisdiction  conferred  by 
consent 

The  precise  objection  to  the  act  is  that  the 
subject  Is  not  expressed  in  the  title.  It  is 
twofold,  and  may  be  stated  as  follows: 

(1)  That  the  tlUe  to  the  original  act  (chap- 
ter 76  of  the  Acts  of  1895)  is  restrictive,  and 
confines  the  subject  there  expressed  to  the 
establishment  of  a  court  for  the  review  of 
causes  appealed  from  the  chancery  courts  of 
the  state,  and  therefore  the  provisions  of  tbe 
amendatory  act,  extending  the  jurisdiction 
of  that  court  to  the  review  of  cases  brongbt 
from  circuit  and  common-law  courts,  are  not 
germane^  but  foreign,  to  it 

(2)  That  the  subject  expressed  in  tbe  titie 
of  chapter  82,  Acts  1907,  is  the  amendment  of 
chapter  76  of  the  Acts  of  1895,  creating  the 
Court  of  Chancery  Appeals,  while  tbe  body 
of  it  is  a  new  and  complete  scheme  of  legis- 
lation, establishing  a  new  and  distinctly  dif- 
ferent court,  with  entirely  different  Jurisdic- 
tion and  powers;  that  instead  of  amending 
the  former  act,  by  implication  it  repeals  It 

If  either  of  these  contentions  is  sound,  the 
act  Is  void,  and  must  be  so  held.  The  par- 
ticular part  of  the  provision  of  the  Constitu- 
tion here  Invoked,  that  no  bill  shall  become  a 
law  which  embraces  more  than  one  subject 
that  subject  to  be  expressed  in  the  titie,  is 
mandatory,  and  all  legislation,  to  be  valid, 
must  comply  with  it  This  was  held  by  this 
court  in  the  first  case  In  which  this  provision 
came  before  it  for  construction,  and  bos  been 
adhered  to  in  all  subsequent  cases.  Cannon 
V.  Mathes,  8  Helsk.  519.  The  object  of  the 
provision  requiring  the  subject  to  be  express- 
ed in  the  titie  is  that  members  of  the  General 
Assembly  and  the  public  may  have  notice  of 
the  nature  of  the  proposed  legislation  and 
surprise  and  fraud  in  tbe  enactment  of  laws 
prevented,  and  that  of  the  further  provision, 
that  the  bill  shall  embrace  but  one  subject,  to 
prevent  Improper  and  unlawful  combinations 
between  tbe  members  of  tbe  General  Assem- 
bly, resulting  in  the  passing  of  statutes  which 
have  no  natural  connection  and  would  in 
separate  bills  fall  of  enactment  It  is  liberal- 
ly construed,  in  order  that  the  General  As- 
sembly may  not  be  unnecessarily  embarrass- 
ed in  the  exercise  of  Its  legislative  powers 
and  functions,  and  whatever  is  sufficient  to 
effect  its  object  will  be  held  to  be  a  compli- 
ance with  this  mandate  of  the  organic  law, 
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and  the  legislation  In  this  respect  valid. 
Cannon  t.  Matbes,  supra ;  Morrell  v.  Fickle, 
3  Lea,  81;  Truss  t.  State,  13  Lea,  312;  Luehr- 
man  t.  p^azlng  District,  2  Lea,  428;  Frazler 
T.  Railway  Co.,  88  Tenn.  158,  12  S.  W.  537. 

Titles  to  statutes  may  be  general  or  re- 
strictive, or,  In  other  words,  broad  or  nar- 
row, since  the  Legislature  In  every  case  bas 
the  right  to  determine  for  Itself  how  com- 
prehensive shall  be  the  object  of  a  statute, 
and  it  also  bas  a  wide  discretion  In  the  par- 
ticularity of  the  title  selected  to  express  It, 
provided  that,  by  a  fair  construction,  such 
title  complies  with  the  constitutional  provi- 
sion In  question. 

A  general  title  Is  one  which  Is  broad  and 
comprebensive,  and  covers  all  legislation  ger- 
mane to  the  general  subject  stated.  It  is  not 
an  objection  that  it  covers  more  than  the 
subject  of  the  body  oi  the  act,  but  it  must 
not  cover  less.  It  is  not  necessary  that  it  in- 
dex the  details  of  the  act,  nor  give  a  synopsis 
of  the  means  by  which  the  object  of  the  stat- 
ute Is  to  be  accomplished.  All  matters  which 
are  germane  to  the  subject  may  be  embraced 
In  one  act  Tbe  scope  of  a  general  title  Is 
defined  in  one  case  in  these  words: 

"The  true  rule  of  construction,  as  folly 
established  by  the  antboritles,  is  that  any 
provision  of  the  act  directly  or  indirectfy  re- 
lated to  the  subject  expressed  in  the  title  and 
having  a  natural  connection  thereto  and  not 
foreign  thereto,  should  be  held  to  be  embra- 
ced In  it"    Cannon  v.  Matbes,  supra. 

And  In  another  It  is  said:  "Where  the  title 
of  a  legislative  act  expressed  a  general  sub- 
ject or  purpose  which  is  single,  all  matters 
which  are  naturally  and  reasonably  connect- 
ed with  It,  and  all  measures  which  will  or 
may  facilitate  the  accomplishment  of  the  pur- 
pose so  stated,  are  properly  included  in  the 
act  and  are  germane  to  its  title."  State  v. 
Yardley^  95  Tenn.  555,  32  S.  W.  481,  84  L.  R. 
A.  656. 

A  restrictive  title  is  one  where  a  particular 
part  or  branch  of  a  subject  Is  carved  out  and 
selected  as  the  subject  of  the  legislation. 
When  this  Is  done,  notwithstanding  a  general 
title  could  have  been  adopted,  which  would 
have  covered  the  entire  subject,  and  authoriz- 
ed legislation  upon  the  whole  of  It,  the  body 
of  the  act  must  be  confined  to  the  particular 
portion  of  it  expressed  in  the  limited  title. 

The  case  of  Hyman  v.  State,  87  Tenn.  112, 
9  S.  W.  872,  1  L.  E.  A.  497,  is  the  leading 
case  In  the  state  upon  this  question.  There 
this  Is  quoted  with  approval  from  Cooley  on 
Constitutional  Limitations : 

"The  Legislature  may  make  the  title  of  an 
act  as  restrictive  as  they  please.  It  is  obvi- 
ous that  tbey  may  sometimes  so  form  It  as 
to  preclude  many  matters  being  included  in 
the  act  which  might  with  entire  propriety 
have  been  embraced  in  one  enactment  with 
the  matter  enacted  by  the  title,  but  which 
must  now  be  excluded  becatise  the  bill  bas 
been   made  imnecessarlly   restrictive.     The 


courts  cannot  enlarge  the  scope  of  the  tltl& 
They  are  vested  with  no  dispensing  power. 
The  Constitution  has  made  the  title  the  con- 
clusive Index  to  the  legislative  intent  as  to 
what  shall  have  operation.  It  Is  no  answer 
to  say  that  the  title  might  have  been  more 
comprehensive,  if  in  fact  tbe  Legislature 
have  not  seen  fit  to  make  It  so." 

And  in  State  v.  Bradt,  103  Tenn.  591,  58 
S.  W.  944,  It  Is  said : 

"It  Is  well  settled  tbat  an  act  may  be  lim- 
ited to  a  particular  part  or  branch  of  a  gen- 
eral subject  by  a  restrictive  title,  and  that 
legislation  under  such  a  title,  to  be  good, 
must  be  confined  within  tbe  limitations  pre- 
scribed." 

The  law  In  relation  to  general  and  restric- 
tive titles  Is  well  expressed  by  Mr.  Justice 
Caldwell  in  State  ex  rel.  v.  Schlltz  Brewing 
Co.,  104  Tenn.  718,  59  8.  W.  1033,  78  Am.  St. 
Rep.  941.     He  says: 

"The  title  of  a  legislative  bill  may  be  ei- 
ther narrow  and  restricted,  or  broad  and  gen- 
eral, as  tbe  members  of  the  Oeneral  Assem- 
bly may  prefer,  and,  whether  It  be  in  tbe  one 
form  or  tbe  other  In  a  given  Instance,  all 
legislation  that  Is  getmane  to  the  subject  ex- 
pressed In  the  title  is  within  tbe  title  and 
permissible  under  It;  but,  of  course,  much 
that  might  be  germane  under  the  latter  class 
of  titles  could  not  be  so  under  the  former. 

"If  tbe  title  adopted  be  narrow  and  re- 
stricted, carving  out  for  treatment  only  a 
part  of  a  general  subject,  tbe  legislation  un- 
der It  must  be  confined  wltbln  tbe  same  lim- 
its (State  V.  Bradt,  103  Tenn.  584,  53  S.  W. 
042 ;  Hyman  v.  State,  87  Tenn.  109,  113,  9  S. 
W.  372,  1  L.  R.  A.  497 ;  Cooley,  Const  Llm. 
[5th  Ed.]  179) ;  and,  if  it  be  broad  and  gen- 
eral, the*  legislation  under  it  may  have  a  like 
scope. 

"In  every  Instance  the  enactment  most 
come  within  the  title,  but  in  no  case  is  it  re- 
quired to  cover  the  whole  domain  within  the 
title.  The  Constitution  forbids  tbat  an  enact- 
ment shall  go  beyond  tbe  limits  of  Its  titles 
but  there  Is  no  requirement  that  It  shall  com- 
pletely fill  it  Our  statute  books  afford  nu- 
merous Instances  of  somewhat  meager  enact- 
ments under  ample  titles,  and  there  are  per- 
haps but  few  of  those  with  broad  and  gen- 
eral titles  that  would  not  admit  of  some  ad- 
ditional provision." 

These  rules  apply  to  amendatory  statutes. 
Such  a  statute-  Incorporates  itself  with  the 
original  law,  and  the  two  become  one  act  as 
fully  and  completely  as  if  enacted  at  one 
time  in  one  bill,  and  the  matter  of  the  amend- 
ment must  not  only  be  germane  to  the  body 
of  the  original  act  In  order  to  avoid  violating 
the  one-subject  mandate  of  the  Constitution, 
but,  in  the  absence  of  an  enlargement  of  tbe 
title  of  the  latter  act  It  must  come  wltbln 
the  title  of  the  original  statute  and  be  ger- 
mane to  the  subject  there  expressed,  in  ordtf 
to  comply  with  the  other  mandate  that  tbe 
subject  be  expressed  In  the  title.    If  it  be 
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otherwise  In  either  particular,  it  la  void. 
Hyman  y.  State,  snpra ;  Goodbar  t.  Memphis, 
113  Tenn.  23,  81  S.  W.  1061. 

The  familiar  canon  of  construction,  that 
where  the  conetltutlonallty  of  a  statute  U 
called  In  question,  every  intendment  and  pre- 
sumption Is  In  its  favor,  and  every  'doubt 
must  be  solved  so  as  to  sustain  It,  and  where 
it  Is  subject  to  two  constructions,  that  which 
will  sustain  its  constitutionality  must  l>e 
adopted,  la  applicable  in  the  interpretation 
of  titles.  Cole  Manufacturing  Co.  v.  Falls, 
90  Tenn.  4€8,  10  S.  W.  1045 :  State  ex  r«l.  v. 
Schllfz  Brewing  Co.,  104  Tenn.  718,  59  S.  W. 
1033,  78  Am.  St.  Rep.  941. 

We  will  now  apply  these  general  principles 
and  rules  to  the  legislation  here  assailed, 
and  determine  whether  or  not  It  Is  subject 
to  the  objections  urged  against  it.  This  will 
require  a  somewhat  lengthy  statement  of  the 
titles  and  bodies  of  the  act  creating  the  Court 
of  Chancery  Appeals  and  the  one  purporting 
to  be  an  amendment  of  it 

The  title  of  chapter  76  of  the  Acts  of  1896 
is  in  these  words : 

"An  act  to  establish  a  Court  of  Chancery 
Appeals,  to  define  its  Jurisdiction  and  pow- 
ers, to  regulate  the  appointment  and  election 
and  fix  the  salaries  of  the  Judges  thereof,  to 
prescribe  the  duties  and  fix  the  compensation 
of  the  clerks  and  marshals  thereof,  and  to 
limit  the  Jurisdiction  of  the  Supreme  Court 
In  regard  thereto." 

The  first  section  enacts  that  "a  Court  of 
Chancery  Appeals  be  and  the  same  Is  hereby 
established,  to  be  composed  of  three  Judges 
learned  In  the  law."  The  remainder  of  this 
and  sections  2,  3,  4,  5,  6,  7,  8,  0,  10,  and  13, 
relate  to  the  qualifications,  salary,  appoint- 
ment, and  election  of  Judges  of  the  court, 
the  fllilng  of  vacancies  In  this  oflSce,  the 
rules  of  practice  in  the  court,  and  provide  for 
clerks  and  marshals  and  their  compensation, 
and  fix  the  regular  sessions  of  the  court,  and 
authorize  special  sessions. 

Section  11  relates  to  the  Jurisdiction  of  the 
oonrt,  and  is  as  follows: 

"Sec.  11.  Be  it  further  enacted,  that  the 
Jurisdiction  of  said  Court  of  Chancery  Ap- 
peals shall  be  appellate  only,  and  shall  ex- 
tend to  all  such  equity  causes  (except  those 
involving  state  revenue)  now  and  hereafter 
pending  In  the  Supreme  Court  as  may  be  as- 
signed to  Its  dockets,  and  provided  tii  section 
14  of  this  act;  the  finding  of  fact  of  said 
Court  of  Chancery  Appeals  shall,  in  all  cases, 
be  reduced  to  writing  and  be  conclusive,  and 
tlie  Jurisdiction  of  the  Supreme  Court  shall 
not  extend  thereto ;  but  from  the  decision  of 
said  Court  of  Chancery  Appeals,  upon  ques- 
tions of  law,  appeal  in  the  nature  of  writs  of 
error,  or  writs  of  error,  may  be  taken  to  the 
Supreme  Court  without  additional  security 
within  thirty  days,  the  former  by  the  entry 
of  a  prayer  therefor  on  the  minutes  of  said 
court,  and  the  latter  by  having  the  transcript 
filed  in  the  Supreme  Court  and  giving  notice 


to  the  opposite  party  or  his  solicitor  of  rec- 
ord, and  such  appeals  In  the  nature  of  writs 
of  error  or  writs  of  error  shall  be  tried  in 
the  Supreme  Court  upon  the  same  transcripts, 
together  with  said  written  findings  of  fact 
Said  Court  of  Chancery  Appeals  shall  render 
Judgment  or  decree  in  all  cases  assigned  to 
it  upon  which,  unless  removed  to  the  Su- 
preme Court  as  herein  prescribed,  final  pro- 
cess may  issue  returnable  as  in  case  of  like 
process  issued  upon  the  Judgments  or  decrees 
of  the  Supreme  Court" 

Section  12  makes  It  a  court  of  record,  and 
provides  that  its  Judgments  and  decrees  shall 
be  a  lien  upon  the  debtor's  land  from  the 
time  the  same  shall  be  rendered  to  the  same 
extent  as  are  the  Judgments  and  decrees  of 
other  courts  of  record  in  this  state. 

The  title  of  the  amendatory  statute,  chap- 
ter 82  of  the  Actb  of  1907,  Is  as  follows : 

"An  act  to  amend  chapter  76  of  the  Acts 
of  the  General  Assembly  of  Tennessee,  en- 
titled, 'An  act  to  establish  a  Court  of  Chan- 
cery Appeals,  to  define  its  Jurisdiction  and 
powers,  to  regulate  the  appointment  and  elec- 
tion and  fix  the  salaries  of  the  Judges  there- 
of, to  prescribe  the  duties  and  fix  the  com- 
pensation of  the  clerks  and  marshals  there- 
of, and  to  limit  the  Jurisdiction  of  the  Su- 
preme Court  in  regard  thereto,'  passed  April 
24,  1895,  and  approved  April  29,  1895,  so  as 
to  increase  the  number  of  Judges  of  said 
Court  of  Chancery  Appeals,  to  change  Its 
name,  to  Increase  Its  Jurisdiction,  and  to  fur- 
ther limit  the  Jurisdiction  of  the  Supreme 
Court  and  to  repeal  all  laws  or  parts  of  laws 
in  confilct  with  this  act" 

By  sections  1,  2,  8,  and  4  the  number  of 
Judges  of  the  Oonrt  of  Chancery  Appeals  is 
Increased  to  five  and  provision  made  for  the 
appointment  and  election  of  the  two  addition- 
al Judges. 

Section  6  prescribes  when  and  where  the 
sessions  of  the  court  shall  be  held. 

Section  6  changes  the  name  of  the -court  to 
that  of  the  Court  of  Civil  Appeals. 

Section  7  confers  further  Jurisdiction  upon 
the  court  and  is  in  these  words: 

"Sec.  7.  Be  it  further  enacted,  that  the 
Jurisdiction  of  said  Court  of  Civil  Appeals 
shall  be  appellate  only,  and  shall  extend  to 
all  cases  brought  up  from  courts  of  equity 
or  chancery  courts,  except  cases  in  which 
the  amount  Involved,  exclusive  of  costs,  ex- 
ceeds one  tliousand  dollars,  and  except  cases 
involving  the  constitutionality  of  the  statutes 
of  Tennessee,  contested  elections  for  office, 
state  revenue  and  ejectment  suits,  and  to  all 
civil  cases  tried  in  the  circuit  and  common- 
law  courts  of  the  state,  in  which  appeals  in 
the  nature  of  writs  of  error,  or  writs  of  error, 
may  be  applied  for,  for  the  purpose  of  hav- 
ing the  action  of  the  said  trial  courts  review- 
ed. In  all  cases  In  which  appellate  Jurisdic- 
tion is  herein  conferred  upon  said  Court  of 
Oivll  Appeals,  the  appeals  and  appeals  In 
the  nature  of  writs  of  error  from  the  lower 
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court  shall  be  taken  directly  to  said  Court 
of  Civil  Appeals;  and  said  court  or  any  Judge 
thereof  Is  hereby  given  the  same  power  to 
award  and  issue  writs  of  error,  certiorari  and 
supersedeas,  which  the  Supreme  Court  has 
heretofore  had  in  such  cases,  returnable  to 
said  Court  of  Civil  Appeals.  The  practice 
in  such  cases  in  said  court  shall  be -the  same 
as  is  now  prescribed  by  law  for  the  Supreme 
Court  In  all  cases  In  which  appellate  Ju- 
risdiction is  not  conferred  by  the  terms  of 
this  act  upon  said  Court  of  Civil  Appeals, 
appeals  therefrom  shall  be  direct  to  the  Su- 
preme Court,  and  in  such  cases  writs  of  error, 
certiorari  and  supersedeas  shall  be  issued  by 
and  made  returnable  to  the  Supreme  Court, 
as  is  now  provided  by  law;  and  in  such  cases 
the  Supreme  Court  shall  have  exclusive  Ju- 
risdiction,'and  shall  try  and  finally  determine 
the  same,  and  shall  not,  after  this  act  takes 
effect,  assigrn  the  same  for  trial  by -said  Court 
of  Civil  Appeals." 

Section  8  provides  for  the  review  of  the 
Judgments  and  decrees  of  the  court  by  the 
Supreme  Court  by  certiorari;  that  being  the 
only  mode  In  which  it  can  be  done. 

Section  9  relates  to  cases  In  which  appeals 
were  perfected  from  chancery  courts  before 
the  act  became  effective. 

Section  10  enacts  that  "except  as  amended 
by  this  act  chapter  76  of  the  Acts  of  1895 
shall  remain  in  full  force." 

We  do  not  understand  It  to  be  insisted 
that  these  statutes  relate  to  distinct  and  s^- 
arate  subjects,  and  that  when  the  latter  is 
considered  as  Incorporated  in  the  body  of  the 
first  two  subjects  are  embraced.  Such  a  con- 
tention could  not  be  sustained.  We  think  it 
clear  that  the  subject  of  the  enacting  parts 
of  both  acts  is  the  establishment  of  a  court 
of  intermediate  appellate  jurisdiction,  to  re- 
lieve the  congested  dockets  of  this  court,  and 
thus  make  effective  the  constitutional  man- 
date that  courts  shall  be  open  and  Justice 
administered  without  delay.  This  is  their 
single  and  common  purpose.  It  was  the  sole 
reason  for  their  enactment  That  it  was  the 
object  of  the  first  distinctly  appears  from  its 
preamble,  which,  while  not  a  part  of  the  stat- 
ute and  not  controlling,  may  be  looked  to  and 
considered  in  ascertaining  the  Intention  of 
the  General  Assembly,  along  with  other  stat- 
utes enacted  In  relation  to  the  same  subject- 
matter,  as  well  as  the  then  condition  of  pub- 
lic affairs  and  contemporary  history. 

And  it  was  so  held  by  this  court  in  the  case 
of  McElwee  v.  McEIwee,  97  Tenn.  658,  37  S. 
W.  562,  in  sustaining  the  constitutionality  of 
that  act    It  is  there  said: 

"Ab  this  is  the  first  occasion  upon  which 
the  constitutionality  of  this  act  has  been 
called  in  question,  we  deem  it  proper  to  enter 
somewhat  into  the  history  of  its  passage  and 
the  creation  of  the  Court  of  Chancery  Ap- 
peals, and  the  reason  and  occasion  for  its 
establishment      Since    the   Constitution   of 


1870,  and.  Indeed,  before  that  time,  the  dock- 
ets of  the  Supreme  Court  had  been  over- 
burdened with  appeals,  until  it  became  Im- 
possible to  properly  dispose  of  them.  Various 
expedients  were  resorted  to  to  give  the  relief 
desired,  and  to  afford  the  litigants  the  prop- 
er hearing  which  they  were  entitled  to  under 
the  Constitution  and  BUI  of  Rights.  Inter- 
mediate courts  have  from  time  to  time  been 
created  and  vested  with  power  more  or  less 
extensive — such  as  the  Commission  Court  the 
Court  of  Referees,  the  Arbitration  Oonrt— 
and,  under  the  Constitution  of  1870,  the  num- 
ber of  Judges  of  this  court  was  temporarily 
increased  to  six,  so  as  to  enable  it  to  sit  in 
two  sections.  These  were,  however,  at  best 
but  temporary  expedients,  and,  while  the 
courts  thus  created  did  much  labor  and  ac- 
complished a  great  deal  towards  effecting 
speedy  trials  of  causes  appealed,  still,  being 
only  temporary  and  limited  as  to  time,  and 
to  some  extent  as  to  power,  they  could  not 
accomplish  all  that  was  desired,  even  though 
they  may  have  exceeded  popular  expectations. 
But  all  these  courts  have  passed  away,  and 
live  only  in  the  history  of  the  state's  juris- 
prudence. The  volume  of  litigation  has  not, 
however,  decreased.  There  are  nearly  60  ior 
ferior  courts  of  circuit  criminal,  chancor, 
and  special  Jurisdictions,  from  which  appeals 
lie  to  this  court  besides  the  different  county 
courts  in  various  counties  of  the  state,  from 
which,  in  many  cases,  appeals  lie  direct  to 
this  court  The  consequence  is  that  the  task 
of  disposing  of  the  causes  upon  the  dockets 
of  the  Supreme  Court  was  more  than  could 
be  accomplished  by  the  court,  although  more 
than  1,200  cases  per  annum  were  disposed  of. 
There  Is  a  limit  to  human  capacity  for  work 
and  to  human  endurance  for  toil.  When  that 
limit  was  reached,  the  question  simply  re- 
solved itself  into  whether  causes  would  be  al- 
lowed to  accumulate  and  incumber  the  dock- 
ets, or  some  other  means  be  devised  to  hear 
and  dispose  of  them.  The  act  has  been  re- 
ferred to  as  a  measure  for  the  relief  of  the 
Supreme  Court  This  Is  a  misnomer  and  a 
misconception.  The  act  does  not  relieve  the 
Supreme  Court  or  its  Judges  from  labor.  It 
was  not  BO  intended,  but  to  relieve  litigants 
from  the  delay  which  had  become  unavoid- 
able from  overcrowded  dockets." 

The  court  established  by  the  act  of  1895 
contributed  to  this  general  purpose.  It  only 
had  Jurisdiction  of  cases  appealed  to  this 
court  from  the  chancery  courts  of  the  state, 
it  is  true;  but  the  relief  it  afforded  in  the 
final  disposition  of  these  cases  enlarged  the 
time  of  the  court  for  the  trial  and  considera- 
tion of  cases  brought  up  from  the  circuit 
common-law,  and  criminal  courts  of  the  state. 
This  limited  relief  was,  after  the  lapse  of 
several  years,  deemed  insuflJcient  It  Is  to  be 
presumed,  by  the  General  Assembly;  for  such 
is  the  well  known  fact,  and  the  last  act 
was  passed  providing  for  the  review  of  other 
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classes  of  litigation.  The  general  purpose  of 
both  acts  was  to  facilitate  the  final  disposi- 
tion of  all  classes  of  litigation  in  this  court, 
and  the  provisions  of  both  are  the  means  by 
which  this  general  purpose  was  undertaken 
to  be  effected.  The  purposes  and  objects  of 
the  two  acts  are  germane.  They  are  the 
same,  and  constitute  but  one  subject  They 
could  have  been  embraced  In  one  act  under 
a  proper  title,  and  therefore  the  latter  Is 
proper  matter  of  amendment  of  the  first. 
When  a  statute  has  but  one  general  object 
or  purpose,  the  subject  Is  single,  however 
multitudinous  may  be  the  means  or  instru- 
mentalities provided  for  effecting  that  pur- 
pose. State  V.  Brown,  103  Tenn.  449,  53  S. 
W.  727;  Morrell  v.  Pickle,  3  Lea,  79;  State 
V.  Hamby,  114  Tenn.  364,  84  S.  W.  622; 
Cannon  v.  Mathes,  8  Helsk.  504;  Frazler  ▼. 
Railroad  Co.,  88  Tenn.  167,  12  S.  W.  637. 

The  object  and  purpose  of  the  act,  as  a 
general  thing,  Is  the  subject  of  It,  In  the 
sense  of  this  mandate  of  the  Constitution. 
We  have,  then,  only  to  determine  whether  or 
not  the  subject  expressed  in  the  title  of  the 
act  of  1896  is  broad  and  comprehensive 
enough  to  cover  the  common  object  and  pur- 
IMJse  of  it  and  the  present  act.  We  think  It 
is.  It  is  entitled  "An  act  to  establish  a  Court 
of  Chancery  Appeals,  to  define  its  Jurisdic- 
tion and  powers,  to  regulate  the  appointment 
and  election  and  fix  the  salaries  of  the 
Judges  thereof,  to  prescribe  the  duties  and 
fix  the  compensation  of  the  clerks  and  mai^ 
shala  thereof,  and  to  limit  the  Jurisdiction  of 
the  Supreme  Court  In  regard  thereto."  The 
subject  here  expressed  Is  the  creation  of  an 
intermediate  appellate  court.  This  is  clearly 
Indicated  by  the  language  used.  It  is  suflS- 
cient  to  give  notice  to  the  members  of  the 
Legislature  and  the  public  that  such  a  court 
Is  intended  to  be  established,  which  is  all 
that  the  Oonstltution  Requires  to  be  done. 
That  the  court  was  styled  a  Court  of  Chan- 
cery Appeals  could  not  be  understood  as 
limiting  the  object  of  the  court  or  the  Ju- 
risdiction to  be  conferred  upon  it,  because  by 
the  succeeding  section  of  the  title  notice  is 
given  that  the  act  will  contain  a  provision 
defining  the  Jurisdiction  of  the  court  to  be 
established.  The  dominant  purpose  which 
the  title  expresses  is  the  intention  to  create 
a  court  of  intermediate  appellate  Jurisdiction, 
and  not  the  nature  and  extent  of  the  Juris- 
diction to  be  conferred  upon  that  court;  that 
being  a  detail  to  be  stated  and  defined  in  the 
body  of  the  act  There  is  a  broad  distinction 
between  the  purpose  to  create  a  court  and 
the  Jurisdiction  to  be  conferred  upon  that 
court,  and  the  two  must  not  be  confused. 
This  is  strongly  stated  by  Mr.  Justice  Free- 
man in  the  case  of  Jackson  v.  Nimmo,  8  Lea, 
597,  which  involved  the  constitutionality  of 
the  act  passed  in  1877,  conferring  on  chancery 
courts  of  the  state  Jurisdiction  of  certain  ac- 
tions which  theretofore  was  vested  exclusive- 
ly in  the  circuit  and  other  courts  of  common- 
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law  Jurisdiction.  Speaking  for  tlie  court  he 
said: 

"The  distinction  attempted  to  be  pointed 
out  is  between  the  existence  of  the  court  as 
a  concrete  fact  and  the  Jurisprudence  which 
that  fact  administers  by  the  agencies  of  this 
organism.  •  •  •  The  court  must  neces- 
sarily be  existent  before  it  can  exercise  Ju- 
risdiction at  all;  so  that  it  is  a  separate  and 
Independent  thing,  l>oth  in  thought,  logic, 
and  fact  tvom  the  matter  of  its  Jurisdiction. 
This  may  be  more  or  less  extensive,  may 
fiuctuate,  be  enlarged  or  diminished,  and  yet 
the  court  remains,  as  we  have  said,  the  same 
organic  thing,  ready  to  do  the  work  which 
may  be  assigned  to  it  whether  large  or  lit- 
tle." 

This  construction  of  the  title  of  the  original 
act  is  well  supported  by  the  previous  adjudi- 
cations of  this  court  We  will  refer  to  only  a 
few  of  them.  The  title  of  the  act  involved  in 
the  case  of  Cannon  v.  Mathes,  supra,  was  in 
these  words:  "An  act  to  fix  the  state  tax  on 
property."  Acts  1870,  p.  120,  c.  74.  The 
first  section  of  the  act  levied  a  state  tax  of 
40  cents  on  every  $100  worth  of  property; 
the  second  section  repealed  a  former  act  upon 
the  same  subject;  the  third  section  prescrib- 
ed the  manner  and  order  in  which  the  Comp- 
troller and  the  Treasurer  were  authorized  to 
dispose  of  public  money;  and  section  4  in- 
creased the  tax  on  privileges  50  per  cent 
The  objection  to  the  bill  was  that  the  title 
did  not  express  its  subject  and  that  the  body 
contained  two  subjects.  The  court  speaking 
through  Chief  Justice  Nicholson,  after  stating 
the  rules  of  construction  to  be  applied  in  suck 
cases,  held  that  the  general  subject  of  the 
act  was  state  revenue,  that  all  of  its  provi- 
sions related  to  this  subject  and  that  it  was 
sufficiently  expressed  In  the  title.  The  act 
was  sustained. 

The  case  of  Morrell  v.  Fickle,  supra,  is  very 
much  in  point  The  General  Assembly  of 
1879  passed  an  act  entitled  "An  act  to  es- 
tablish a  chancery  and  law  court  at  Bristol, 
In  the  county  of  Sullivan."  Acts  1879,  p. 
161,  c.  127.  The  first  nine  sections  of  the 
enacting  part  of  the  act  provided  for  the  es- 
tablishment of  a  chancery  court  to  be  held  at 
Bristol  by  the  chancellor  of  the  division  in 
which  Sullivan  county  was  then  embraced, 
and  the  other  sections  for  a  law  court  to  be 
held  there  by  the  Judge  of  that  Judicial  cir- 
cuit The  act  was  assailed  upon  the  ground 
that  the  title  did  not  express  the  subject  and 
that  the  body  embraced  two  subjects.  Mr. 
Justice  McFarland,  speaking  for  the  court, 
said: 

"The  argument  is  that  this  act  embraces 
two  subjects— one,  the  establishment  of  a 
chancery  court;  the  other,  the  establishment 
of  a  law  court 

"The  solution  of  this  question  depends  in 
a  great  measure  upon  whether  we  adopt  a 
liberal  or  a  strict  construction  of  the  clause 
in  Question.    A  construction  might  be  adopt- 
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ed  of  a  latltudlnoas  character,  so  as  virtual- 
ly to  neutralize  the  beneficial  effects  Intended 
to  be  Becured.  On  the  otber  hand,  a  too 
rigid  and  strict  construction  would,  in  many 
instancee,  unnecessarily  embarrass  useful  leg- 
islation. 

"The  duty  of  the  court  to  pass  upon  the 
constitutionality  of  legislative  acts  Is  a  very 
grave  and  responsible  one.  Every  presump- 
tion should  be  made  in  favor  of  the  validity 
of  laws.  The  members  of  the  Le^slature  In 
enacting  laws  must,  of  necessity,  Judge  of 
their  constitutionality  in  the  first  Instance, 
and  the  opinion  of  that  body,  which  Is  not 
conclusive  upon  the  court.  Is  yet  entitled  to 
respectful  consideration,  due  from  one  de- 
partment of  the  government  to  another;  and 
while  the  Constitution  is  the  supreme  law, 
and  the  court  should  not,  out  of  any  mere 
feeling  of  deference  to  the  Legislature,  hesi- 
tate to  maintain  Its  supremacy,  yet  legisla- 
tive acts  should  not  be  subjected  to  a  hyper- 
critical test  If  subject  to  two  reasonable 
constructions,  they  should  be  construed  so  as 
to  give  them  effect,  rather  than  to  defeat 
them. 

"They  should  not  be  declared  void  unless 
they  appear  to  be  manifestly  so  according  to 
the  plain  letter  and  spirit  of  the  Constitution. 
Such  are.  In  substance,  the  general  principles 
maintained  by  Judge  Cooley  in  his  standard 
worlc  (Cooley,  Const  Um.  p.  182)  and  also  by 
this  court  in  Cannon  v.  Mathes,  8  Helsk.  501. 

"Coming  more  directly  to  the  provisions  in 
question,  Judge  Cooley  says,  and  his  language 
is  quoted  with  approbation  In  the  case  above 
referred  to,  that  'there  has  been  a  general 
disposition  to  construe  these  provisions  lib- 
erally, rather  than  embarrass  the  legislation 
by  a  construction  whose  strictness  is  unneces- 
sary to  the  accomplishment  of  beneficial  pur- 
poses for  which  it  Is  adopted.' 

"Again:  The  general  purpose  of  these 
provisions  \6  accomplished  when  a  law  has 
but  one  general  subject,  which  is  fairly  indi- 
cated in  its  title.  To  require  every  end 
and  means  necessary  or  convenient  for  the 
accomplishment  of  this  general  object  to  be 
provided  for  by  a  separate  act  would  not 
only  be  unreasonable,  but  would  actually  ren- 
der legislation  impossible.'  Const  Lim.  144; 
Cannon  v.  Mathes,  8  Heisk.  519. 

"A  correct  view  of  this  question  may  be 
obtained  by  bearing  in  mind  the  evils  Intend- 
ed to  be  guarded  against  'The  intent  of 
these  provisions  was  to  prevent  the  union  in 
the  same  act  of  Incongruous  matters  and  of 
objects  having  no  connection  or  relation,  and, 
with  these,  to  prevent  surprise  in  legislation, 
by  having  matter  of  one  nature  embraced  in 
a  bill  where  the  title  expressed  another.'  To 
prevent  log-rolling  or  omnibus  bills,  and  the 
evils  and  corruptions  sometimes  supposed  to 
prevail  In  such  cases,  to  prevent  smuggling 
through  important  measures  as  amendments 
to  or  as  parts  of  other  laws,  with  which  they 
have  no  connection,  such,  for  Instance,  as 


attaching  a  charter  for  a  bank  to  a  bill  grant- 
ing aid  to  a  railroad,  or  a  section  creating  a 
felony  to  an  act  relating  to  a  public  road. 

"Does  this  act  come  fairly  within  the  evil 
to  be  remedied?  Shall  we  say  that  the  es- 
tablishment of  a  chancery  court  of  Bristol  Is 
one  general  subject,  and  the  establishment 
of  a  law  court  Is  another  general  subject 
and  that  it  is  necessary,  in  order  to  maintain 
the  Integrity  of  a  clause  of  the  Constitution  In 
question,  to  bold  that  these  two  general  sub- 
jects should  be  accomplished  by  separate- 
acts?  •  •  •  Treating  the  general  sub- 
ject of  the  act  as  the  establishment  of  such 
additional  courts  for  Sullivan  county  as  the 
public  exigencies  demanded,  it  is  manifest 
that  this  one  subject  is  expressed  in  the  title, 
to  wit,  'An  act  to  establish  a  chancery  and 
law  court  at  Bristol,  in  Sullivan  county.' 
*  *  *  It  is  argued  that  the  title  Indicates 
but  one  court,  a  court  having  common-law 
and  equity  Jurisdiction ;  whereas,  the  act  pro- 
vides for  two  courts,  one  of  chancery  and 
the  other  of  law  Jurisdiction.  This  may  be 
the  strictly  grammatical  construction  of  the 
language  of  the  title,  but  the  point,  though 
Ingenuously  pressed.  Is  too  fine  for  practical 
application." 

The  case  of  State  v.  Brown,  supra,  involved 
the  constitutionality  of  an  act  entitled  "An 
act  to  amend  section  6366  of  Milliken  &  Ytsr- 
trees'  Compilation  of  Laws  of  Tennessee,  be- 
ing section  4614  of  the  Code  as  amended  by 
chapter  66  of  the  Acts  of  1871,  so  as  to  ral8» 
the  age  of  consent  as  set  forth  in  said  section 
to  twelve  years,  and  to  prescribe  the  punish- 
ment In  the  penitentiary  against  persons 
having  carnal  knowledge  of  females  over 
twelve  and  under  sixteen  years  and  one  day 
of  age."    Acts  1893,  p.  273,  c.  129. 

The  body  of  the  act  contained  provisions  as 
specifically  Indicated  in  the  title,  and  also  for 
the  punishment  of  persons  aiding  or  abetting 
in  the  commission  of  those  two  offenses.  It 
was  held  that  the  subject  expressed  in  the 
title  was  the  prevention  and  punishment  of 
carnal  connection  with  young  females,  and 
that  all  the  provisions  of  the  act  related  to 
this  subject  and  were  germane.  It  is  there 
said: 

"The  subject  of  the  legislation  Is  general, 
and,  being  so.  It  is  sufficient  to  cover  all  pro- 
visions in  harmony  with  the  object  sought  to 
be  accomplished.  It  was  not  essential  that 
the  title  be  made  an  Index  or  epitome  of  the 
act,  nor  that  it  should  set  forth  the  modes, 
means,  or  Instrumentalities  provided  in  the 
act  for  Its  administration  and  enforcement" 

In  Byan  v.  Terminal  Company,  102  Tenn. 
127,  60  S.  W.  744,  45  L.  B.  A.  303,  where 
an  act  was  assailed  for  Insnfilclency  of  title, 
it  Is  said: 

"The  title  gives  clear  notice  to  the  Legis- 
lature and  the  public  that  the  object  of  the 
act  is  to  provide  for  the  organization  of  rail- 
road  terminal    companies,   which    shall    b» 
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clothed  with  p6wen  necessary  to  effectuate 
the  purposes  of  tbetr  creation." 

For  this  reason  the  act  was  held  to  com- 
ply with  this  mandate  of  the  Constitution. 
And  In  Truss  v.  State,  13  Lea,  312,  where 
this  question  was  Involved,  It  Is  said: 

"Whatever  is  of  sufficient  import  to  direct 
the  mind  to  the  subject  of  proposed  legisla- 
tion meets  the  object  of  the  Constitution." 

The  validity  of  the  act  of  1907,  however, 
does  not  depend  upon  the  scope  of  the  title 
of  the  act  of  1805,  which  we  have  been  dis- 
cussing, but  upon  its  own  title. 

The  titles  of  the  two  acts  are  not  the  same. 
That  of  the  last  not  only  sets  out  in  full  the 
title  of  the  original  act,  but  materially  en- 
larges It  The  subject  expressed  is  that  of 
the  original  act,  and  the  amendment  of  that 
act  by  Increasing  the  number  of  judges  of  the 
court  created  by  it,  changing  the  name  of  the 
court,  increasing  Its  jurisdiction,  and  further 
limiting  the  Jurisdiction  of  the  Supreme 
Court. 

Thus  the  tlUe  of  the  act  of  1895  and  its 
body  are  both  amended  by  the  latter  act. 

While  a  general  title  covering  an  entire 
subject  cannot  be  enlarged  by  an  amendatory 
act  BO  as  to  include  other  matter,  because 
thereby  two  subjects  would  be  introduced  In 
the  body  of  the  act,  we  can  see  no  reason  why 
a  restrictive  title  cannot  be  enlarged  by  that 
of  an  amendatory  act,  so  as  to  allow  legisla- 
tion germane  to  the  body  of  the  original  act 
The  title  of  the  original  act  could  have  been 
made  broad  enough  to  cover  matier  of  the 
amendment  and  whatever  could  have  been 
originally  can  be  done  by  amendment  If  the 
rale  were  otherwise,  it  would  be  impossible 
to  amend  an  act  with  a  restrictive  title,  how- 
ever germane  the  proposed  amendment  might 
be  to  the  body  of  the  original  act  While 
this  direct  question  has  not  before  been  pre- 
sented to  this  court  yet  we  think  the  prin- 
dpie  is  distinctly  recognized  In  our  cases. 

In  the  case  of  Hyman  v.  State,  supra,  re- 
lied upon  by  counsel  In  support  of  their  prop- 
osition, the  amendatory  act  merely  stated  the 
capti<m  of  the  original  act,  which  was  re- 
Btrlctlve,  and  did  not  enlarge  It  so  as  to 
cover  the  matter  of  the  amendment,  which, 
admittedly,  was  germane  to  the  body  of  the 
act  For  this  reason  the  latter  act  was  held 
void.    It  Is  there  said: 

"The  title  to  the  amendatory  act  In  no  way 
indicates  the  character  of  the  amendment  t)e- 
yond  a  correct  fecltal  of  the. title  of  the  act 
amended.  It  is  not  however.  Important  that 
the  titie  of  the  amendatory  act  should  do 
more  than  recite  the  titie  or  substance  of  the 
act  amended,  provided  the  amendment  is 
germane  to  the  subject  of  the  original  act  and 
is  embraced  within  the  tlUe  of  such  amend- 
atory act  In  other  words,  if  the  title  of  the 
original  act  Is  sufficient  to  embrace  the  mat- 
ter covered  by  the  amendment  It  is  unneces- 
sary that  the  title  to  the  amendatory  act 
should  of  itself  be  suffldent." 


And  In  the  case  of  State  t.  Algood,  in  87 
Tenn.  163,  10  S.  W.  310,  it  is  said: 

"The  criticism  Is  that  the  titie  does  not 
indicate  the  character  of  the  proposed  amend- 
ment This  is  not  necessary.  If  In  fact  the 
amendment  is  germane  to  the  original  act 
and  is  embraced  within  the  title  of  the  orig- 
inal or  amended  act  In  such  case,  the  title 
of  the  original  act  being  made  a  part  of  the 
titie  of  the  amendatory  act  the  particulars  of 
the  amendment  need  not  be  shown  by  the 
title." 

These  cases  are  cited  with  approval  in  the 
later  ones  of  Goodbar  y.  Memphis,  113  Tenn. 
35,  81  S.  W.  1061,  and  Galloway  v.  Memphis, 
116  Tenn.  747,  94  8.  W.  75. 

We  think  it  clearly  inferable,  from  the 
quotation  we  have  made  from  I3yman  v. 
State,  that  If  the  title  to  the  amendatory  act 
attacked  in  that  case  had,  in  addition  to  re- 
iterating the  title  of  the  original  act,  gone 
further  and  stated  the  subject  of  the  amend- 
ment this  court  would  have  sustained  the 
act.  The  object  of  requiring  the  subject  of 
an  act  to  be  expressed  in  the  tlUe  Is  to  give 
notice  to  the  members  of  the  General  Assem- 
bly and  the  public  of  the  character  of  the 
legislation  about  to  be  enacted.  The  evil  in- 
tended to  be  prevented  Is  surreptitious  legis- 
lation. Clearly,  if  the  titie  of  the  amenda- 
tory act  gives  notice  that  a  particular  act  is 
to  be  amended  and  the  nature  of  the  amend- 
ment proposed  to  be  made,  this  is  done  so 
far  as  compliance  with  the  mandate  of  the 
Constitution  can  effect  It  The  General  As- 
sembly is  empowered  by  the  Constitution  to 
amend  all  laws;  the  only  limitation  upon  It 
being  that  the  titie  or  substance  of  the  law 
amended  shall  be  recited  In  the  caption  or 
otherwise  in  the  amendatory  act.  The  pow- 
er to  amend  acts  with  restrictive  tities  Is  not 
withheld,  but  it  could  not  be  exercised  un- 
less the  restrictive  title  can  be  enlarged  so 
as  to  state  the  subject  of  the  amendment 
If  the  law  were  otherwise,  it  would  result  In 
much  embarrassment  to  wholesome  and  need- 
ed legislation. 

That  the  subject  of  the  amendment  is  prop- 
erly expressed  in  the  title  of  the  amendatory 
act  we  think  there  can  be  no  doubt 

Certainly,  the  statement  that  the  act  was 
for  the  purpose  of  amending  the  one  creating 
the  Court  of  Chancery  Appeals,  so  as  to  in- 
crease the  number  of  judges  of  the  court  to 
change  its  name  and  increase  Its  jurisdiction, 
and  further  limit  that  of  the  Supreme  Court, 
conveyed  to  the  mind  of  every  one  Informa- 
tion that  additional  Jurisdiction,  other  than 
that  of  chancery  appeals  already  vested  In 
that  court,  was  intended  to  be  conferred  up- 
on it  These  changes  proposed  were  of  the 
most  radical  character,  and  well  calculated 
to  give  notice  that  enlarged  Jurisdiction  was 
intended  to  be  conferred  upon  the  court 
The  Jurisdiction,  as  it  had  existed,  was  con- 
fined to  the  trial  of  chancery  appeals,  except 
those   involving  the  revenue  of   the   state, 
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small  la  number,  and  fbere  was  no  other 
civil  Jurisdiction  to  be  conferred,  bat  that  of 
cases  brought  by  proper  proceedings  In  error 
from  the  circuit  and  common-law  courts  of 
the  state.  The  notice  that  the  Judicial  force 
would  be  increased  clearly  Indicated  a  large 
increase  of  work  to  be  performed,  and  the 
Jurisdiction  ah-eady  possessed  of  necessity 
gave  notice  that  the  Increase  must  relate  to 
other  classes  of  litigation.  The  name  of 
the  court  Implied  that  this  Increased  Juris- 
diction would  be  cases  of  a  cWll  .nature. 

We  also  think  that  the  provisions  of  the 
act  of  1907  are  amendatory  as  purported  in 
the  title.  Willie  the  act  changes  the  name 
of  the  Court  of  Chancery  Appeals,  increases 
Its  Judicial  force,  confers  upon  it  other  and 
further  Jurisdiction  and  powers  of  the  most 
Important  character,  and  provides  for  the  ex- 
ercise of  them  in  a  manner  which  that  court 
could  not  under  the  act  creating  it,  it  Is  not 
an  Independent  and  complete  scheme  of  legis- 
lation and  does  not  establish  a  new  court. 
This  is  made  clear  by  a  comparison  of  the 
provisions  of  the  original  act,  which  is  a 
complete  scheme  of  legislation,  with  those 
of  the  one  in  queetlon. 

The  act  of  1895  creates  and  establishes  a 
court  of  Intermediate  E^pellate  Jurisdiction, 
styled  the  "Court  of  Chancery  Appeals,"  pro- 
vides for  the  number  of  Judges  to  preside  in 
it,  their  eligibility,  qualifications,  compensa- 
tion, mode  of  appointment,  and  election,  and 
the  filling  of  vacancies,  permanent  or  tempo- 
rary, fixes  the  regular  sessions  of  the  court  and 
authorizes  8i)eclal  sessions  to  be  held,  pro- 
vides for  clerks  and  marshals  to  keep  its  rec- 
ords and  attend  it,  and  their  compensation, 
makes  it  a  court  of  record,  defines  Its  Juris- 
diction and  powers  and  the  mode  of  invok- 
ing them,  and  the  effect  of  its  Judgments 
and  decrees  as  Hens  upon  the  lands  of  par- 
ties against  whom  decrees  may  be  pronoun- 
ced, authorizes  It  to  adopt  its  own  rules  of 
practice,  and  prescribes  the  proceedings  to  be 
pursued  to  review  its  decrees.  Here  a  court 
is  created,  Invested  with  well-defined  Jurla 
diction  and  powera,  and  equipped  with  all 
the  officers  and  machinery  necessary  and  con- 
venient for  the  exercise  of  them.  Not  only 
a  court  is  created,  tmt  every  constituent  ele- 
ment necessary  for  its  organization,  the  ex- 
ercise of  its  Jurlsdlctl(m,  and  the  enforce- 
ment of  its  decrees  Is  provided  for.  This  la 
a  complete  and  Independent  scheme  of  legis- 
lation, however  limited  the  Jurisdiction  and 
powers  of  the  court  established  may  be. 

Contrast  this  with  the  enacting  clauses  of 
the  act  of  1907.  They  do  not  purport  to  es- 
tablish a  court,  and  do  not  in  fact  do  so,  but 
In  terms  increase  the  Judicial  force  of  a 
court  previously  established  and  organized, 
the  Court  of  Chancery  Appeals,  from  three 
to  five  Judges,  recognizing  and  conceding  the 
official  existence  and  continuance  in  office  of 
the  three  composing  that  court,  change  the 
tlm*  when  the  aessiona  of  the  court  are  to 


be  held,  and  the  name  and  style  of  the  court, 
and  greatly  enlarge  and  extend  its  Jurisdic- 
tion and  power,  and  provide  new  and  differ- 
ent means  of  invoking  them.  This  Is  the  sum 
and  substance  of  this  act  It  is  obvious 
that  these  provisions  do  not  constitute  a  com- 
plete scheme  of  legislation.  They  do  not 
create  a  court  of  Judicature,  complete  In  all 
its  essential  constituents — a  court  which  can 
be  organized,  try  and  determine  cases,  and 
enforce  and  execute  its  Judgments.  Without 
the  provisions  of  the  act  of  1895  we  would 
have  Judges  and  Jurisdiction  without  a  court, 
wltliout  clerics  and  marshals,  wldiont  rec- 
ords, and  with  no  means  of  enforcing  ttieir 
adjudications. 

If  it  be  conceded  that  this  act  establishes 
a  court,  still  it  would  be  abortive,  for  the 
reasons  stated  and  the  further  reason  that, 
while  five  Judges  would  be  necessary  to  ex- 
ercise the  Jurisdiction  conferred  upon  It,  it 
would,  under  the  provisions  of  the  act,  have 
only  two  Judges  for  the  first  three  years  of 
its  existence,  and  for  want  of  a  quorum 
could  do  nothing.  It  is  true  that  by  section 
2  the  three  Judges  of  the  Court  of  Chancery 
Appeals  are  continued  in  office  as  Judges  of 
the  Court  of  Civil  Appeals,  during  the  consti- 
tutional term  for  which  they  were  elected; 
but  the  provision  to  this  effect  would  be  In- 
valid, because  the  ticglslature  has  no  power 
to  appoint  or  elect  Judges.  This  provision 
Is  a  strong  evidence  of  the  amendatory  char- 
acter of  the  act ;  for  It  will  not  be  presumed 
that  the  Legislature  Intended  to  pass  a  void 
act,  as  this  provision  otherwise  would  l)e. 
If  possible,  the  provisions  of  an  act  must  be 
so  construed  as  to  make  them  sensible  and 
valid. 

While  for  these  reasons  it  is  unmistakable 
that  the  act  of  1907  is  not  a  complete  and  In- 
dependent scheme  of  legislation,  creating  a 
new  Intermediate  appellate  court  to  take  the 
place  of  that  established  by  the  act  of  1895, 
and  thus  by  Implication  repealing  that  act, 
there  are  many  things  appearing  upon  the 
face  of  it  that  compel  the  conclusion  that  it 
Is,  as  it  purports  to  be  In  its  caption,  an  act 
amendatory  of  the  former  one.  In  the  first 
section  it  enacts,  not  that  the  Court  of  Chan- 
cery Appeals  be  abolished,  but  that  it  be 
hereafter  composed  of  five  Judges.  In  the 
second  section  It  is  enacted  "that  said  court 
shall  consist  of  three  members  now  compos- 
ing the  same,  and  the  Governor  shall,  imme- 
diately after  this  act  takes  effect,  appoint 
and  commission  as  Judges  of  said  court  two 
additional  Judges,  who  shall  hold  tbeir  of- 
fice" until  the  first  day  of  September,  1908, 
and  until  the  qualification  of  their  succes- 
sors, and  whose  compensation  shall  l>e  the 
same  as  provided  for  the  present  Judges. 
Provision  is  made  for  the  election  of  the 
successors  of  the  two  new  Judges  to  be  ap- 
pointed by  the  Governor  at  the  next  general 
election,  but  none  made  for  that  of  the  sac- 
ceasors  of  the  tiiree  Judges  of  tiie  Court  of 
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Chancery  Appeals  nnttl  the  expiration  of 
their  constltntlonal  term  of  office,  at  which 
time  "five  Judges  of  said  coart.  Instead  of 
three  as  now  provided,  who  aball  have  the 
same  quallflcatlonB  as  now  required  for  judg- 
es of  said  court,  and  said  election  shall  be 
held  In  the  same  way  and  manner  as  elec- 
tions for  members  of  the  said  court  are  now 
held" — ^thus  in  terms  recognizing  the  provi- 
sions of  the  former  act  providing  for  the 
qualification  of  Judges  and  the  mode  of  their 
election.  In  no  other  manner  are  these  mat- 
ters provided  for  in  the  latter  act  In  sec- 
tion 7  it  is  provided  that,  after  the  approval 
of  this  act,  the  Supreme  Court  sliall  not  as- 
sign cases  to  the  court  of  Intermediate  ap- 
pellate Jurisdiction,  the  subject 'Of  the  legis- 
lation, for  trial,  as  it  was  authorized  to  do 
by  the  act  of  1895.  If  the  act  of  1895  was 
intended  to  l>e  repealed,  what  was  the  nec- 
essity of  tills  provision? 

And  by  sectl<m  10  It  is  expressly  enacted 
"that  except  as  amended  by  this  act  said 
chapter  76  of  the  Acts  of  1895  shall  remain 
In  full  force." 

There  is  no  ground  here  for  the  contoitlon 
that  the  act  of  1896  is  repealed  by  implica- 
tion. Repeals  by  implication  are  not  favor- 
ed, and  a  later  act  will  not  be  held  to  thus 
repeal  a  former  one  upon  the  same  subject, 
miless  the  two  are  absolutely  repugnant  and 
in  irreconcilable  conflict.  Nothing  short  of 
this  can  have  that  effect  McCampbeil  v. 
State,  116  Tenn.  107,  98  a  W.  100;  Fisher 
V.  Baldrldge,  91  Tenn.  418,  19  8.  W.  227; 
Frazier  v.  Railway  Co.,  88  Tenn.  163,  12  S. 
W.  637:  Blaufleld  v.  State,  103  Tenn.  693,  63 
S.  W.  109a 

There  is  no  conflict  l>etween  the  act  of 
1895  as  amended  by  that  of  1907;  but  on  tlie 
contrary,  the  provisions  of  the  two  acts  are 
necessary  to  carry  into  effect  the  common 
object  of  the  General  Assembly  In  enacting 
them.  The  two  together.  Instead  of  being 
r^ngnant  constitute  a  harmonious  whole 
and  one  complete  scheme  of  legislation,  es- 
tablishing a  court  of  intermediate  appellate 
Jurisdiction,  to  expedite  the  review  of  the 
Judgments  and  decrees  of  trial  courts  and 
relieve  litigants  from  delays  In  such  matters 
caused  by  the  congested  condition  of  the 
dockets  of  this  court 

Therefore  it  Is  apparent  that  the  case  of 
Malone  and  Others  r.  Williams  and  Others, 
103  S.  W.  798,  lately  decided  by  this  court 
at  Jackson,  and  relied  upon  by  counsel  to 
supi)ort  the  latter  subdivision  of  their  ob- 
jection to  the  constitutionality  of  the  act. 
Is  not  in  point  There  the  later  act  while 
purporting  In  Its  title  to  amend  a  former  one, 
constituting  the  charter  of  the  city  of  Mem- 
phis, contained  provisions  covering  the  whole 
subject  of  the  creation  and  Incorporation  of 
a  municipality,  and  was  In  form  and  sub- 
stance a  new  cliarter,  Intended  to  supersede 
and  take  the  place  of  the  old  one,  which  the 
titl*  purported  to  amend.     It  vacated  and 


abolished  all  the  offices  existing  under  the  old 
cliarter,  and  created  new  ones,  with  provi- 
sions for  the  appointment  and  election  of 
new  officers.  It  was,  in  short,  a  new  charter, 
intended  to  (and  effective,  if  It  had  been  valid, 
to)  supersede  the  existing  charter  of  the  city. 
Without  going  Into  further  details,  the  char- 
acter of  the  legislation  in  tliat  case  held  void 
win  fully  appear  when  it  is  stated,  as  was 
conceded,  that  tlie  bill  was  originally  intro- 
.duced  as  an  independent  act  to  provide  a  new 
charter  for  the  city  of  Memphis,  and  Its  title 
subsequently  changed  so  as  to  purport  to  be 
amendatory  of  the  one  then  in  force.  The 
act  under  consideration  in  this  case  and  the 
one  involved  In  that  case  are  oitlrely  dif- 
ferent in  form,  substance,  and  effect,  and 
the  Intention  of  the  Legislature  in  enacting 
the  one  directly  opposite  of  that  in  enacting 
the  other.  The  act  under  consideration  pur^ 
ports  in  Its  caption  to,  and  In  Its  body  does, 
amend  the  former  act  in  certain  particulars, 
but  expressly  provides  that  all  the  other 
provisions  of  that  act  shall  remain  in  full 
force  and  effect  It  does  not  aliolish  the 
court  or  vacate  any  office.  The  two  are  not 
in  conflict  but  can  stand  together  and  be  en- 
forced as  a  consistent  whole.  The  act  de- 
clared void  In  Malone  and  Others  v.  Williams 
and  Others  in  effect  abolished. the  old  charter, 
vacated  the  offices  of  all  Its  officers,  and 
created  a  complete  and  new  city  government 
It  covered  the  whole  ground  legislated  upon 
In  tlie  former  act  constituting  the  charter  of 
the  city  of  Memphis.  The  two  acts  were  in- 
consistent and  Irreconcilable,  and  could  not 
stand  together,  and  therefore  It  was  properly 
held  that  the  subject  of  legislation  In  the 
body  of  the  latter  act  was  not  expressed  in 
Its  title,  and  that  the  act  was  in  contraven- 
tion of  section  17,  art.  2,  of  the  Constitution, 
and  invalid. 

We  therefore  are  of  the  opinion  and  hold 
that  the  subject  of  chapter  82  of  the  Acts  of 
1907  is  expressed  in  Its  title,  and  the  act  Is 
amendatory  In  its  nature,  and  valid  and 
constitutional. 

The  second  contention  of  the  parties  is 
that  upon  a  proper  construction  of  section  7 
of  the  amendatory  act  conferring  Jurisdic- 
tion upon  the  Court  of  Civil  Appeals,  cases 
Involving  the  constitutionality  of  a  statute 
of  Tennessee  and  certain  other  classes  of  liti- 
gation are  excepted,  and  the  Jurisdiction  of 
this  court  to  hear  and  determine  them  upon 
proper  proceedings  in  error  as  heretofore  ex- 
ercised Is  not  only  left  undisturbed,  but  ex- 
pressly reserved,  and  that,  since  this  case 
involves  a  question  of  that  kind,  they  are  en- 
titled to  have  It  here  tried  and  finally  de- 
termined. The  particular  part  of  this  sec- 
tion which  it  Is  said  must  be  so  construed  to 
in  these  words: 

"That  the  Jurisdiction  of  the  said  Court  of 
Civil  Appeals  shall  be  appellate  only  and 
shall  extend  to  all  cases  brought  up  from 
courts  of  equity  and  diaaoery  courts  except 
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cases  in  which  the  amount  InTolved,  exclu- 
sive of  costs,  exceeds  one  thousand  dollars, 
and  except  cases  Involving  the  constitutional- 
ity of  statutes  of  Tennessee,  contested  elec- 
tions for  office,  state  revenue  and  ejectment 
suits,  and  to  all  civil  cases  tried  in  the  cir- 
cuit and  common-law  courts  of  the  state  In 
which  appeals  in  the  nature  of  writs  of  er- 
ror, or  writs  of  error,  may  be  applied  for, 
for  the  purpose  of  having  the  action  of  said 
trial  court  reviewed." 

It  is  insisted  that  It  was  the  intention  of 
the  Legislature  th«t  the  exceptions  following 
the  provisions  conferring  jurisdiction  In  cases 
brought  up  from  courts  of  equity  were  also 
Intended  to  apply  to  cases  where  proceedings 
In  error  were  prosecuted  to  review  judgments 
of  the  circuit  and  other  courts  of  common- 
law  jurisdiction  of  the  state,  and  that  this 
intent  appears  upon  the  face  of  the  statute, 
when  considered  and  Interpreted  in  the  light 
of  the  constitutional  jurisdiction  of  this 
^»nrt,  its  history,  and  the  previous  statutes 
In  relation  to  that  Jurisdiction,  and  the  ob- 
jects and  purposes  of  the  Legislature  In  en- 
■actlng  this  one^  and  that  It  should  be  so 
construed. 

This  contention  involves  the  jurisdiction  of 
this  court  and  the  right  of  litigants  to  in- 
voke it  directly  by  appeal,  appeal  in  the  na- 
ture of  a  writ  of  error,  and  writ  of  error,  the 
forms  of  proceeding  In  error  which  have  beoi 
80  long  allowed  by  express  statutes  and  freely 
exercised  by  all  parties  seeking  to  review  the 
Judgments  of  trial  courts  of  the  state,  and  an 
understanding  of  these  matters  will  aid  in  the 
decision  of  the  question  we  now  have  to 
decide. 

The  judicial  department  of  the  state  was 
first  created  and  made  one  of  the  co-ordinate 
branches  of  the  state  government  by  the  Coa- 
stitutlon  of  1834.  The  Supreme  Court  was 
established  by  that  Constitution  and  vested 
with  its  jurisdiction.  The  provisions  In  re- 
lation to  these  matters  were  brought  forward 
and  embraced,  In  almost  the  same  words,  in 
the  Constitution  adopted  in  1870.  The  ju- 
diciary represents  Its  particular  part  of  the 
sovereignty  of  the  state  which  the  people, 
the  original  fountain  of  all  governmental  pow- 
er, have  vested  in  it,  and  Its  power  Is  as 
absolute  and  uncontrollable  within  its  sphere 
as  that  of  the  legislative  and  executive  de- 
partments. They  all  have  the  same  high 
origin  and  are  equally  Independent  The 
Supreme  Court,  established  and  vested  with 
its  jurisdiction  and  powers  by  the  Constitu- 
tion, is  the  highest  judicial  tribunal  in  the 
state.  It  takes  its  rank  from  the  Constitn- 
tlon,  and  it  and  its  jurisdiction  cannot  be  In- 
terfered with  by  the  other  branches  of  the 
govemmoit.  Its  adjudications  are  final  and 
conclusive  upon  all  questions  determined  by 
It,  save  those  reserved  to  the  federal  courts, 
which  may  be  reviewed  by  the  Supreme 
Court  of  the  United  States.   MlUer  t.  Goalee^ 


5  Sneed,  432;  Dodds  t.  Duncan,  12  Lea,  731; 
State  ▼.  Oannaway,  16  Lea,  124. 

Its  jurisdiction  is  appellate  only;  the  con- 
cluding part  of  the  last  sentence  of  article 
6,  S  2,  referring  alone  to  the  powers  which  it 
may  exercise  to  enforce  that  Jurisdiction. 
State  ▼.  Bank  of  Tennessee,  6  Sneed,  573; 
Memphis  v.  Halsey,  12  Helsk.  213;  State  v. 
Gannaway,  16  Lea,  124. 

The  establishment  of  the  court  and  vesting 
it  with  appellate  Jurisdiction  only  is  an  im- 
plied declaration  that  It  shall  possess  some 
revisory  jurisdiction  and  powers,  and  that 
some  right  of  appeal  to  it  must  exist  This 
inviolable  Jurisdiction  and  the  right  to  In- 
voke it  undoubtedly  extend  to  cases  Involv- 
ing questions  «f'  law  of  great  public  impor- 
tance; but  no  definite  statement  of  it  can  be 
outlined,  and  eadi  case  must  be  determined 
with  regard  to  the  questions  involved  as  it 
arises.  Tlie  General  Assembly  may,  by  the 
establishment  of  courts  of  intermediate  ap- 
pellate jurisdiction  or  other  appropriate  fegls- 
latlon,  Ilmdt  and  restrict  the  right  of  litigants 
to  resort  to  it,  and  regulate  the  mode  of  do- 
ing so,  but  not  so  as  to  unreasonably  interfere 
with  or  embarrass  its  ultimate  revisory  pow- 
ers; and  it  is  always  tor  this  court  to  decide 
when  its  constitutional  Jurisdiction  Is  en- 
croached upon.  It  has  exercised  this  power 
since  It  was  first  established.  Miller  v.  Con- 
lee,  supra;  State  v.  Bank,  supra;  Chestnut 
T.  McBride,  6  Bazt  05;  Newman  v.  Scott 
County  Justices,  1  Helsk.  787;  Ward  v. 
Thomas,  2  Cold.  666;  Hundhansen  v.  Marine 
Fire  Insurance  Co.,  6  Helsk.  704;  McEIwee 
v.  McBlwee,  97  Tenn.  657, .  37  S.  W.  560; 
Chattanooga  v.  Keith,  116  Tenn.  580,  04  S.  W. 
62. 

The  right  of  direct  resort  to  this  court  by 
appeal,  appeal  in  nature  of  a  writ  of  error, 
and  writ  of  error  to  review  judgments  of 
trial  courts  was  provided  for  by  appropriate 
legislation  when  it  was  first  established;  and, 
notwithstanding  many  attempts  have  been 
made  to  limit  and  restrict  this  right,  it  has 
never  been  done,  unless  it  Is  by  the  act  of 
1907  amending  that  creating  the  Court  of 
Chancery  Appeals.  The  statutes  establishing 
the  Court  of  Referees,  the  Arbitration  Court, 
and  the  Court  of  Chancery  Appeals,  all 
courts  of  Intermediate  appellate  Jurisdiction, 
did  not  limit  <this  right  Those  courts  bad  no 
direct  revisory  Jurisdiction.  All  proceedings 
In  error  were  taken  directly  to  this  court  in 
the  usual  way,  and  it  assigned  such  cases  as 
it  deemed  proper  to  those  for  decision. 

These  are  matters  that  must  l>e  taken  into 
consideration  in  construing  and  passing  up- 
on the  validity  and  effect  of  all  statutes 
which  in  any  mannw  affect  the  Jurisdiction 
of  this  court  and  the  right  to  Invoke  it,  nn- 
d»  the  weU-settled  roles  that  all  statutes 
moat  be  construed  In  connection  with  all 
others  conatltuting  the  system  of  which  they 
are  a  part,  and  that  those  which  limit  the 
Jurisdiction  of  an  established  coorti  ar  coa- 
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fer  It  upon  another  court,  are  to  be  constmed 
atrlotly,  80  as  not  to  Interfere  with  the  ex- 
ercise of  that  JnriBdictlon  by  the  former 
court,  unless  the  legislative  Intent  that  that 
be  done  afflrmatlTely  appears. 

Now,  coming  to  4he  direct  question  for  de- 
dalon,  the  controlling  principle  in  the  con- 
struction of  all  statutes  Is  to  arrive  at  the 
Intent  of  the  General  Assembly  In  enacting 
-them.  When  that  Intent  Is  ascertained,  It 
must  be  given  eCTect,  regardless  of  the  wis- 
dom, policy,  or  convenience  of  the  act,  as 
these  are  considerations  for  the  Legislature, 
with  which  the  courts  have  nothing  to  dp.  If 
such  intent  appears  from  the  plain,  unamblg- 
oons  language  of  the  statute,  there  Is  no 
room  for  conBtmctlon,  and  It  must  be  en- 
forced as  written;  but  when  the  act  is  am- 
biguous, and  Hs  meaning  uncertain.  It  la 
the  duty  of  the  court  to  ascertain  and  declare 
the  intention  of  the  lawmakers,  and  to  so 
construe  the  statnte  that  the  true  legislative 
intent  may  be  carried  out. 

Ambiguity  In  a  statute  may  arise  elthor 
from  confusion  or  indefiniteness  In  the  lan- 
guage used,  or  the  consequences  of  strict  ad- 
herence to  the  llterallam  of  that  language. 
In  LawIs*  Sutherland  on  Statutory  Construc- 
tion, I  877,  It  is  said: 

"Uncertainty  of  sense  does  not  alone  spring 
from  uncertainty  of  expression.  It  is  always 
presumed.  In  regard  to  a  statute,  that  no 
absurd  or  unreasonable  result  was  Intended 
by  the  Legislature.  Hence  If,  viewing  a  stat- 
ute from  the  standpoint  of  the  literal  sense 
of  Its  language,  it  is  unreasonable  or  absurd, 
and  obscurity  of  meaning  exists,  calling  for 
Jodldal  constmctlon,  we  must  In  that  event 
kxdE  to  the  act  as  a  whole,  to  the  subject 
with  which  it  deals,  to  the  reason  and  spirit 
of  the  enactment,  and  thereby,  if  possible, 
discover  Its  real  purposes;  and,  if  such  pur- 
poses can  reasonably  be  said  to  be  within 
the  scope  of  the  language  used.  It  must  be 
taken  to  be  a  part  of  the  law,  the  same  as 
if  it  were  plainly  expressed  by  the  literal 
KDse  of  the  words  need.  In  that  way,  while 
conrts  do  not  and  cannot  properly  bend 
vorda  out  of  their  reasonable  meaning  to  ef- 
fect a  legislative  purpose,  they  do  give  to 
words  a  liberal  or-atrlct  interpretation  within 
the  bounds  of  reason,  sacrificing  literal  sense 
and  rejecting  interpretation  not  In  harmony 
with  the  evident  Intent  of  the  lawmakers, 
rather  than  that  sudi  Intent  shall  fall." 

We  think  there  is  such  ambiguity  upon 
the  face  of  the  provision  of  this  act  confer- 
ring JnriBdictlon  upon  the  Court  of  Civil  Ap- 
peals that  Judicial  Interpretation  and  con- 
struction are  necessary  to  ascertain  and  give 
effect  to  the  Intent  of  the  Legislature;  for, 
If  it  be  read  literally.  It  will  be  In  part  un- 
constitutional and  void,  in  part  inoperative, 
and  will  lead  to  the  most  absurd,  unreason- 
able, and  inconsistent  results.  The  general 
object  of  the  Legislature  In  estabMshlng  a 
enitt  of  Intwmediata  awfetMa  Jurisdiction, 


we  have  seen,  was  to  relieve  the  congested 
dockets  of  this  court  It  Is  presumed  that 
that  deliberative  body,  in  a  matter  of  this 
great  importance,  had  a  well-defined  and  con- 
sistent scheme  or  plan  to  effect  this  object 
The  object  of  the  legislation,  the  relief  of  the 
dockets  of  this  court  and  prevention  of  de- 
lays resulting  from  its  congested  condition, 
could  only  be  effected  by  conferring  upon  the 
court  created  Jurisdiction  to  review  a  portion 
of  the  cases  which  were,  before  the  passage 
of  this  act,  ordinarily  brought  to  this  court 
The  Legislature  had  to  determine  the  Juris- 
diction to  be  conferred  upon  that  court,  and 
In  doing  so  it  must  be  presumed  that  it  had 
In  mind  the  constitutional  Jurisdiction  of  this 
court  which  could  not  be  conferred  upon  any 
other  court  or  limited  and  restricted,  and 
that  there  were  also  certain  classes  of  litiga- 
tion which  are  of  such  importance  to  litigants 
that  they  have  in  the  past  always  been  prose- 
cuted to  final  determination  in  this  court  and 
a  review  of  which,  in  an  intermediate  court, 
would  only  entail  additional  delay  and  ex- 
pense to  litigants,  and  that  it  also  knew  and 
took  into  consideration  the  fact  that  in  cases 
of  comparatively  small  Importance  litigants 
would  probably  be  satisfied  by  a  review  of 
the  Judgments  and  decrees  of  trial  courts  in 
a  court  of  Intermediate  Jurisdiction,  and  al- 
low the  litigation  there  to  end,  when  they 
would  not  do  so  in  those  of  greater-  Im- 
portance. The  further  fact  that  if  the  cases 
of  which  the  Court  of  Civil  Appeals  was  giv- 
en Jurisdiction  were  to  be  ultimately  brought 
to  this  court  for  review,  the  creation  of  that 
court  would  utterly  fall  of  Its  purpose,  could 
not  have  J)een  overlooked.  Considering  the 
constitutional  origin  and  Jurisdiction  of  this 
court  and  its  dignity  as  the  highest  tribunal 
of  the  state,  it  was  also  fit  and  proper,  and 
must  have  been  Intended,  that  the  cases  di- 
rectly brought  to  It  should  be  those  of  the 
highest-  importance,  and  that  the  inferior  ap- 
pellate court  should  have  Jurisdiction  of 
those  of  less  Importance.  We  think  the  Leg- 
islature was  controlled  by  these  considera- 
tions, and  that  this  fully  appears  from  the 
provisions  In  the  statute  excepting  cases  of 
certain  classes  from  the  Jurisdiction  of  the 
Court  of  Civil  Appeals.  We  will  briefly  con- 
sider the  character  and  nature  of  the  cases 
coming  within  these  exceptions. 

Cases  Involving  the  consUtutlonallty  of  stat- 
utes of  Tennessee,  the  revenues  of  the  state, 
and  contested  elections  are  excepted.  These 
are  the  most  Important  classes  of  litigation  In 
our  courts,  and  without  doubt  are  of  that  char- 
acter which  the  Jurisdiction  of  this  court  to 
review  by  direct  proceedings  In  error  from 
the  trial  court  cannot  be  limited  or  restrict- 
ed. Cases  involving  constitutionality  of  stat- 
utes, on  account  of  their  great  importance, 
should  be  heard  and  determined  by  the  court 
of  last  resort  as  soon  as  possible,  in  order 
that  the  public  may  know  whether  the  stat- 
ute in  question  is  valid  or  Invalid.    The  Im- 
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peratlve  necessity  of  speedy,  uniform,  and 
final  decision  of  sucli  cases  is  too  evident  to 
require  elaboration.  Cases  Involylng  state 
revenue  are  also  of  like  Importance.  They 
vitally  affect  tlie  Interests  of  the  state  and  all 
of  its  citizens.  There  is  the  utmost  necessity 
that  they  be  decided  by  this  court  speedily 
and  finally.  It  has  always  been  the  policy 
of  the  Legislature  and  of  the  courts  to  have 
this  done,  and  in  furtherance  of  this  policy 
It  is  made  the  duty  of  the  courts  to  advance 
and  hear  them  with  preference  over  all  other 
causes,  and  they  were  excepted  from  the  Ju- 
risdiction of  the  Referee  Court,  the  Arbitra- 
tion Court,  and  the  Court  of  Chancery  Ap- 
peals. There  has  never  been  any  statute  In 
this  state  limiting  the  right  of  either  the 
state  or  the  taxpayer  to  bring  such  casbs  di- 
rectly before  this  court  for  adjudication,  and 
it  Is  not  to  be  presumed  that  the  Legislature, 
without  some  imperative  reason  therefor, 
would  change  its  settled  policy  in  so  impor- 
tant a  matter. 

The  constitutionality  of  a  statute  and  the 
validity  of  a  tax  are  purely  legal  questions, 
and  the  decision  of  them  by  an  Intermediate 
appellate  court  would  not,  as  a  rule,  satisfy 
litigants  or  end  the  litigation;  nor  would  it 
lighten  the  labors  of  this  court  any  more 
than  the  decision  of  them  by  the  court  of 
original  Jurisdiction.  They  are  generally 
brought  before  this  court,  and  should  be.  In 
order  that  a  certain  and  uniform  rule  be  es- 
tablished. 

Ejectment  cases  Involve  rights  and  ques- 
tions of  law  of  the  utmost  Importance  to  the 
people  of  the  state.  Our  land  laws  are  a 
complicated  artificial  system,  composed  of  nu- 
merous statutes  enacted  from  time  to  time, 
and  the  stability  of  titles  and  value  of  this 
class  of  property  Imperatively  require  that 
the  construction  of  these  statutes  be  uniform 
and  settled.  The  people  of  the  state  are 
more  deeply  interested  in  the  property  in- 
volved in  such  cases  than  any  other  kind; 
the  disputes  and  controversies  in  relation  to 
It  are  more  hotly  contested,  and  produce 
more  bitterness  and  violence  than  that  in  re- 
lation to  any  other ;  and  every  consideration 
requires  a  final  and  speedy  determination  of 
this  class  of  litigation. 

Contested  elections  are  also  cases  of  great 
importance,  both  to  the  contestants  and  the 
public.  When  they  are  once  Instituted,  they 
are,  with  rare  exception,  prosecuted  to  final 
determination  In  this  court.  It  is  also  the 
policy  of  the  Legislature,  In  order  to  end  the 
strife  and  animosities  which  attend  such  con- 
tests, to  have  them  speedily  and  finally  de- 
cided, and  for  this  purpose  a  special  tribunal 
has  been  created  to  try  contests  for  certain 
offices. 

The  exception  of  cases  Involving  the  con- 
stitutionality of  statutes  of  Tennessee,  the 
revenues  of  the  state,  and  contested  elections 
from  the  Jurisdiction  of  the  Court  of  Civil 
Appeals  was  evidently  mad«  becauM  tlw  con- 


stitutional right  of  litigants  to  Invoke  the  Ju- 
risdiction of  this  court  to  review  them  could 
not  be  limited  or  restricted,  and  that  of  eject- 
ment cases  on  account  of  the  very  great  im- 
portance of  that  class  of  litigation,  and  the 
almost  uniform  practice  to  bring  them  to 
this  court  for  final  decision.  We  are  of  the 
opinion  that  It  was  the  evident  Intent  of  the 
Legislature  that  all  cases  coming  within 
these  classes  should  be  excepted  from  the  Ju- 
risdiction of  the  Court  of  Civil  Appeals,  re- 
gardless of  whether  they  originated  and  were 
brought  up  from  the  chancery  or  circuit  and 
other  common-law  courts  of  the  state,  and 
that  section  7  of  the  statute  should  be  so 
read  and  constmed.  If  we  were  to  construe 
this  section  otherwise,  so  far  as  It  purports 
to  confer  Jurisdiction  upon  that  court  of  cas- 
es Involving  the  constitutionality  of  statutes, 
the  revenues  of  the  state,  and  contested  elec- 
tions. It  would  be  void,  and  as  to  ejectment 
cases  It  would  be  Inconsistent  and  absurd; 
results  which  are  always  to  be  avoided  In  the 
construction  of  statutes,  If  It  Is  possible  to  do 
so.  No  good  reason  can  be  given  why  the 
exceptions  contained  in  the  statute  should  be 
applied  to  cases  appealed  from  the  chancery 
court,  and  not  to  those  brought  up  for  review 
from  the  circuit  and  common-law  courts; 
for  none  exists.  It  is  true  that  It  is  not  nec- 
essary that  a  reason  appear  for  the  enact- 
ment of  a  statute;  but  the  absence  of  one 
for  a  provision  inconsistent  with  other  pro- 
visions of  a  statute  and  the  purpose  of  the 
legislation  is  evidence  that  the  inconsistency 
Is  apparent  only,  and  was  not  intended.  We 
do  not  think  the  Legislature  Intended  to 
make  a  distinction  between  cases  brought  up 
for  review  because  of  the  court  of  original 
Jurisdiction.  The  Importance  of  controver- 
sies is  not  measured  In  this  manner,  but  by 
the  questions  of  law  or  fact  or  the  rights  of 
the  parties  Involved.  The  chancery  and  cir- 
cuit courts  of  the  state  have  very  large  con- 
current Jurisdiction,  embracing  all  the  cases 
excepted  from  the  Jurisdiction  of  the  Court 
of  Civil  Appeals  save  contested  elections; 
and  the  same  reason  that  would  lead  the  Leg- 
islature to  except  cases  originally  instituted 
in  one  court  would  apply  to  those  brought  In 
the  other.  We  do  not  think  the  Legislature 
could  have  Intended  such  an  Inconsistency 
and  absurdity  as  a  distinction  of  this  char- 
acter in  the  right  of  litigants  to  Invoke  the 
Jurisdiction  of  this  court,  nor  do  we  think 
It  Intended  to  discriminate  between  litigants 
bringing  suits  in  the  chancery  and  circuit 
courts  of  the  state  unfavorably  to  those  sa- 
Ing  In  the  latter,  which  la  supposed  to  be 
nearer  to  and  more  favored  by  the  people  of 
the  state  on  account  of  Its  Jurisdiction  and 
practice  being  in  conformity  with  the  com- 
mon law.  It  is  a  familiar  rule  of  constrac- 
tlon  that  statutes  are  to  be  construed,  if  pos- 
sible, so  as  to  give  force  and  effect  to  all 
their  provisions,  and  that  no  part  thereof 
shall  be  inoperative.    If  section  7  be  not 
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constmed  to  extend  tbe  exceptions  there 
made  to  cases  brought  up  from  courts  of  com- 
mon-law Jurisdiction,  one  of  tbe  exceptions, 
that  of  contested  elections,  wholly  falls. 
The  chancery  courts  of  tbe  state  have  no  ]u- 
.  rlsdlctlon  of  contested  elections  In  any  case; 
nor  did  the  Court  of  Chancery  Appeals,  as 
originally  established,  haye  jurisdiction  of 
such  cases.  Shields  v.  Davis,  103  Tenn.  538, 
53  S.  W.  948.  The  Jurisdiction  of  such  cases 
la  vested  In  special  tribunals  and  In  tbe  cir- 
cuit courts  of  tbe  state,  and  they  alone  have 
power  to  hear  and  determine  them.  Harmon 
T.  Tyler,  112  Tenn.  8,  83  S.  W.  1041 ;  Johnson 
T.  Brice.  112  Tenn.  69,  83  S.  W.  701. 

If  these  exceptions  be  confined  to  cases 
brought  from  the  chancery  court,  this,  one 
of  the  most  important,  will  be  meaningless 
and  Inoperative.  Certainly  the  Legislature 
did  not  Intend  this  result  Tbe  construction 
we  have  given  this  section  sustains  Its  valid- 
ity, gives  effect  to  all  Its  provisions,  and  car- 
ries out  the  sole  and  only  object  of  tbe  crea- 
tion of  the  court  It  to  to  our  minds  clearly 
and  Indisputably  In  accord  with  tbe  legisla- 
tive Intent  and  necessary  to  make  it  effective. 
It  Is  to  accord  with  the  spirit  of  tbe  act — 
the  only  sensible  construction  tbat  can  be 
given  It  It  Is  In  accordance  with  the  well- 
settled  rule  that  whenever  the  legislative 
Intent  can  be  ascertained.  It  vrlll  be  given 
^ect.  If  possible,  without  regard  to  the  let- 
ter of  the  statute,  and  that  the  real  Intention 
of  the  Iieglslatnre  will  always  prevail  over 
tbe  literal  use  of  terms.  State  v.  Clarksvllle 
*  R.  Turnpike  Co.,  2  Sneed,  89;  Brown  ▼. 
Hamlett,  8  Lea,  735.  And  a  reasonable  con- 
stmctlon,  rather  than  one  tbat  is  unrea- 
sonable, must  be  given  a  statnte,  when  It  is 
Bosceptlble  of  sncta  constmctlon.  Home  v. 
Railroad,  1  Cold.  78;  Bank  v.  Cooper,  2 
Yerg.  603,  24  Am.  Dec.  517. 

The  rule  of  constmctlon  applicable  to  this 
case  is  well  stated  In  Lewis'  Sutherland  on 
Statutory  Constmctlon,  {  876,  In  these  words: 
"When  tbe  totent  Is  plain,  words,  and 
even  parts  of  sentences,  may  be  transposed  to 
carry  It  into  effect  Restrictive  clauses,  sig- 
nlflcant  of  tbe  intent  In  certain  divisions,  may 
be  supplied  by  Intendment  In  others.  Gen- 
enl  words  do  not  always  extend  to  every 
case  wliich  literally  falls  within  them.  When 
the  IntentloD  can  be  collected  from  the  stat- 
ute Itself,  words  may  be  modified,  altered, 
snppUed,  or  disregarded,  so  as  to  obviate  any 
repognanoe  or  toconsistency  with  such  Inten- 
tion." 

This  Is  in  substance  beld  in  our  own  cases 
of  Nichols,  Sbeppard  &  Co.  v.  Loyd,  111 
Tenn.  146,  76  S.  W.  Ml,  and  Wright  v.  Cnn- 
nioglyuD,  115  Tenn.  446,  91  S.  W.  293  and 
State  T.  Phoenix  Insurance  Co.,  02  Tenn. 
IZl,  21  S.  W.  893.  To  the  same  effect  is  the 
«»»e  of  United  States  ▼.  Klrby,  7  Wall.  (U. 
8.)  482,  19  L.  Ed.  27&  In  tbe  case  of  Gold 
'•  Flte,  2  Baxt  2^,  Mr.  Justice  Cooper, 
■peaking  for  the  court  said: 


"A  tUng  wblcb  is  within  tlie  Intention  of 
the  makers  of  a  statute  is  as  much  within 
tbe  statute  as  if  It  were  within  the  letter; 
and  a  thing  which  is  witbto  the  letter  of  a 
statute  is  not  within  the  statute,  unless  it  be 
witbln  the  intention  of  tbe  makers,  and  such 
construction  should  be  put  upon  it  as  does 
not  snffer  it  to  be  Included." 
In  Rose  v.  Wortham,  95  Tenn.  508,  32  S.  W. 
459,  30  L.  R.  A.  609,  Mr.  Justice  Wilkes  says : 

"In  Sutherland  on  Statutes  and  Statutory 
Constmctlon  It  is  said  in  substance  that  the 
presumption  is  tbat  the  lawmakers  tiave  def- 
inite purposes  in  every  enactment  •  •  • 
and  that  purpose  Is  an  implied  limitation  on 
general  terms  and  a  touchstone  for  the  ex- 
position of  narrower  terms  used  In  tbe  stat- 
ute. The  cardinal  purpose  of  the  act  must 
control,  and  words  and  phrases  must  be  read 
in  such  sense  as  will  harmonize  wltb  the 
subject-matter  and  general  purpose  of  tbe 
statute.  Mr.  Kent,  upon  tbe  same  subject, 
says:  'In  tbe  exposition  of  a  statute,  the  in- 
tention of  the  lawmakers  will  prevail  over 
tbe  literal  sense  of  the  terms,  and  its  reasons 
and  Intentions  will  prevail  over  the  strict 
letter.' " 

He  further  quotes  wltb  approval  this  from 
Mr.  Sutherland's  work : 

"Not  only  may  the  meaning  of  words  be  re- 
stricted by  the  subject  of  the  act  •  •  • 
but  for  like  reason  they  may  be  extended. 
•  •  •  The  intention  of  the  act  will  prevail 
over  tbe  literal  sense  of  Its  terms.  •  •  • 
The  particular  Inquiry  Is,  not  what  Is  the  ab- 
stract force  of  the  words  used,  but  in  what 
sense  were  they  Intended  to  be  used  as  found 
In  the  act?  This  sense  is  to  be  collected  from 
the  context,  and  a  narrower  or  more  extend- 
ed meaning  according  to  tbe  intention  thus 
enacted." 

We  think,  in  tbe  light  of  these  authorities, 
tbe  clear  Intent  of  tbe  Legislature  appearing, 
tbe  statute  must  be  construed  so  as  to  apply 
tbe  exceptions  we  have  specially  mentioned  to 
all  cases  appealed  from  trial  courts  of  thl0 
state.  The  majority  of  the  court,  however, 
are  of  tbe  opinion  tbat  tbe  reasons  upon 
which  we  are  brought  to  this  conclusion  do 
not  apply  to  the  exception  of  cases  involving 
more  than  $1,000,  and  that,  therefore,  in  all 
suits  brought  up  from  circuit  and  common- 
law  courts  of  the  state,  not  coming  within 
the  other  four  classes  mentioned,  the  Court 
of  Civil  Appeals  has  primary  appellate  Juris- 
diction to  review  tbe  Judgments  of  those 
courts. 

Mr.  Justice  NEIL  and  the  writer  of  this 
opinion  do  not  concur  with  the  majority  in 
the  distinction  here  made  between  the  five 
exceptions  to  tbe  jurisdiction  of  the  Court  of 
Civil  Appeals  contained  In  the  statute.  We 
think  all  tbe  exceptions  were  Intended  to 
apply  to  all  cases  brought  up  from  trial 
courts  for  review,  and  that  no  such  distinc- 
tion can  logically  be  made; 

\l1iiie  cases  Involving  the  oonstitutlonallty 
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of  statntea,  questions  of  state  revenue,  con- 
tested elections,  and  land  titles  are  of  great- 
er public  Importance,  and  stronger  reasons 
exist  for  their  review  by  direct  proceedings 
in  error  by  the  court  of  final  resort  than 
tbose  Involving  mere  sums  of  money,  yet  the 
Legislature,  bi  limiting  the  Jurisdiction  of 
the  Court  of  Civil  Appeals,  has  classed  them 
all  together.  The  Legislature  unquestionably 
had  the  power  to  do  this.  The  reason  for 
this  classification  !■  Immaterial.  It  must  be 
presumed  that  it  was  a  sound  one.  It  may 
have  been  because  cases  of  this  magnitude 
are  generally  appealed  to  this  court,  and  It 
would  serve  no  good  purpose  to  have  them 
pass  through  an  Intermediate  appellate  court 
We  can  see  no  good  reason  why  four  of  the 
five  exceptions  made  In  the  statute  should 
be  carried  forward  into  and  held  to  limit  the 
law  Jurisdiction  of  the  Court  of  Civil  Ap- 
peals, while  a  different  effect  is  given  to  the 
fifth.  All  the  exceptions  appear  In  the  same 
sentence,  and  have  the  same  connections  with 
the  other  parts  of  the  Jurisdictional  provi- 
sions of  the  statute,  and  the  words  supplied 
or  transposed,  necessary  to  extend  one  of 
them,  apply  with  equal  force  to  all  of  them. 
We  find  nothing  In  the  statute  expressive 
of  the  legislative  Intent  that  there  should  be 
any  distinction  In  the  Jurisdiction  conferred 
by  this  section  in  any  case  because  of  the 
court  in  which  it  was  originally  brought 
The  construction  that  we  have  given  the 
statute  makes  all  of  its  provisions  upon  the 
subject  of  Jurisdiction  harmonious  and  con- 
sistent and  maintains  uniformity  in  the  Ju- 
risdiction of  both  appellate  courts.  We  be- 
lieve the  same  legislative  Intent  exists  as  to 
all  the  exceptions  made,  and  that  they  must 
all  be  treated  alike.  There  is.  In  onr  opin- 
ion, no  recognized  rule  of  statutory  construc- 
tion upon  which  we  can  hold  otherwise. 

For  these  reasons  we  dissent  from  the  opin- 
ion of  the  majority  upon  this  point 
^The  writer  of  this  opinion,  while  not  dis- 
senting from  the  conclusion  of  the  majority 
upon  which  the  motion  of  the  parties  to  have 
this  case  here  docketed  and  tried  is  sustained, 
is  of  the  opinion  that  that  is  not  the  true  and 
sound  ground  upon  which  the  decision  of  the 
court  should  be  rested.  The  act  of  1907,  con- 
ferring limited  ai^>ellate  Jurisdiction  upon  the 
Court  of  Civil  Appeals,  is  not  In  his  opinion, 
effective  to  deprive  this  court  of  any  part 
of  the  Jurisdiction  which  had  been  confer- 
red  upon  it  by  previous  statufes,  or  to  re- 
strict the  right  of  litigants  to  invoke  it  by 
the  ordinary  proceedings  in  error.  In  other 
words,  the  Jurisdiction  conferred  upon  that 
court  is  not  exclusive,  but  concurrent  The 
Jurisdiction  of  an  established  court  is  not 
affected  by  a  statute  conferring  the  same 
Jurisdiction  upon  another  court  unless  the 
purpose  that  the  Jurisdiction  conferred  shall 
be  exclusive  In  the  latter  court  be  expressed 
in  clear  and  unmistakable  terma.    This  la  a 


well-aettled  principle  applicable  to  the  Ju- 
risdiction of  courts. 

In  Lewis'  Sutherland  on  Statutory  Con- 
struction, {  668,  the  rule  is  stated  in  these 
words: 

"When  the  Jurisdiction  is  once  granted,  it 
will  not  be  deemed  taken  away  by  a  similar 
Jurlsdlctlm  being  given  to  another  trIbunaL 
In  Commonwealth  v.  Hudson  the  question 
was  whether  a  grant  of  certain  Jurisdiction  to 
Justices  of  the  peace  affected  that  previous- 
ly existing  in  the  court  of  common  pleas  over 
the  same  subject  Shaw,  0.  J^  said:  'Before 
this  statute  the  court  of  common  pleas  bad 
Jurisdiction  over  this  matter.  Is  that  Juris- 
diction taken  away?  It  Is  no  answer  to 
say  that  another  tribunal  has  Jurisdiction, 
for  that  is  very  common.  It  is,  In  such  a 
case,  concurrent  Jurisdiction,  whether  so  call- 
ed in  the  statute  or  not  There  must  be 
words  of  limitation  to  take  It  away,  either 
by  using  the  word  "exclusive,"  or  by  repeal- 
ing the  former  act  giving  Jurisdiction,  by 
which  It  may  appear  that  the  Legislature 
meant  not  only  to  confer  Jurisdiction  upon 
Justices  of  the  peace,  but  to  take  away  the 
other  Jurisdiction.'  Only  express  words,  or 
what  Is  equivalent  can  take  away  the  Juris- 
diction of  the  superior  courts.  This  prin- 
ciple applies,  not  only  to  the  court's  original, 
but  to  Its  appellate,  Jurisdiction  and  its 
customary  modes  of  exercising  them.  Stat- 
utes which  deprive  a  court  of  Jurisdiction  are 
strictly  construed,  while  those  which  extend 
Its  Jurisdiction  are  liberally  construed." 

In  Delafleld  v.  State  of  Illinois,  2  Hill  (M. 
Y.)  164,  this  Is  said: 

"There  is  nothing  In  the  nature  of  Juris- 
diction as  applied  to  courts  which  renders 
it  exclusive.  It  Is  not  like  a  grant  of  prop- 
erty, which  cannot  have  several  owners  at 
the  same  time.  It  Is  a  matter  of  common 
experience  that  two  or  more  courts  may  have 
concurrent  powers  over  the  same  parties 
and  the  same  subject-matter.  Jurisdiction 
Is  not  a  right  or  privilege  belonging  to  a 
Judge,  but  an  authority  or  power  to  do  Jus- 
tice In  a  given  case  when  it  Is  brought  be- 
fore him.  There  Is,  I  think,  no  Instance  In 
the  whole  history  of  law  where  the  same 
grant  of  Jurisdiction  to  a  particular  court 
.without  any  words  of  exclusion,  has  been 
held  to  oust  any  other  court  of  the  powers 
which  it  before  possessed.  Creating  a  new 
forum  with  concurrent  Jurisdiction  may  have 
the  effect  of  withdrawing  from  the  courts 
which  before  existed  a  portion  of  the  cases 
which  would  otherwise  have  been  brought 
before  them;  but  it  cannot  affect  the  power 
of  the  old  courts  to  administer  Justice  when 
It  Is  demanded  at  their  hands." 

In  Tackett  v.  Vogler,  85  Mo.  480,  it  is  said: 

"Where  a  court  originally  possesses  Juris- 
diction over  a  subject  a  subsequent  l^Is- 
lative  enactment  giving  another  court  Juris- 
diction over  the  same  subject,  bat  contain- 
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Ing  no  express  words  ezcladlng  tbe  jnrls- 
dtctlon  of  the  former  court  or  rQ>eallng  tbe 
statute  conferring  Jurisdiction  on  that  court, 
does  not  divest  It  of  Jurisdiction." 

In  First  National  Bank  t.  Treasurer  of 
Lucas  Oounty  (a  O.)  25  Fed.  7tt,  we  find 
tills:  ' 

"So,  too.  It  Is  a  general  rule  of  law  that 
til  all  these  cases  of  special  tribunals  their 
Jurisdiction  Is  strictly  confined,  and  never 
excludes  the  court  of  ordinary  Jurisdiction, 
except  upon  the  clearest  direction  of  tbe  leg- 
islative will." 

In  Cook  V.  State  National  Bank  of  Boston, 
S2  N.  T.  96,  11  Am.  Bep.  672,  Church,  a 
J.,  In  sustaining  tbe  Jurisdiction  of  tbe 
court  to  try  the  case,  tbe  objection  to  it  be- 
ing that  it  bad  been  conferred  on  another 
court,  said: 

"Thov  are  no  words  of  exclusion  In  tbe 
act,  and  it  is  a  general  rule  as  to  all  Juris- 
diction that  to  confer  It  upon  one  court  does 
not  operate  to  oust  other  courts  before  pos- 
sessing It,  for  the  reason  that  concurrent 
Jurisdiction  Is  not  Inconsistent" 

The  coneensus  of  Judicial  opinion,  federal 
end  state,  is  to  tbe  same  effect.  Starr  v. 
Trustees,  6  Wend.  (N.  T.)  666;.  Common- 
wealth V.  Hudson,  77  Mass.  04;  Tritt  v.  Blze, 
151  Ga.  494;  Oourtwright  v.  Bear  Biver,  etc., 
Mining  Co.,  SO  CaL  680;  McGhee  v.  State, 
2  Lea,  92S;  Taylor  v.  Pope,  5  Gold.  414.  The 
question  arose  In  this  last  case  in  this  way: 
Previous  to  May  26,  1866,  tbe  Jurisdiction 
of  Justices  of  the  peace  In  replevin  cases 
was  limited  to  the  property  of  the  value  of 
ISO,  and  In  all  other  cases  Jurisdiction  was 
vested  In  tbe  circuit  court.  The  Legislature 
then  passed  an  act  conferring  Jurisdiction  on 
Justices  of  the  peace  In  cases  where  the  prop- 
erty sought  to  be  replevied  was  of  the  value 
of  $250.  It  was  insisted  that  tbe  effect  of 
this  act  was  to  take  away  from  the  circuit. 
conrts  Jnrisdlction  in  similar  cases.  This 
court  held  this  contention  to  be  unsound,  and 
tbat  the  Jurisdiction  conferred  upon  Justices 
of  the  jteace  was  not  exclusive,  but  concur- 
rent 

It  is  also  held  tbat  a  statute  providing  new 
aietbods  for  the  review  of  Judgments  of  in- 
ferior courts  does  not  abolish  those  already  ex- 


isting; tbe  new  ones  b<;lng  simply  cumula- 
tive. Fisher  v.  Baldrldge,  91  Tenn.  418,  19 
S.  W.  227;  Peck  v.  Hapgood,  10  Mete  (Mass.) 
172. 

The  act  of  1907  contains  no  words  making 
tbe  Jurisdiction  conferred  upon  the  Court  of 
Civil  Appeals  exclusive  in  that  court;  nor 
is  there  any  provl»Ion  In  tbat  or  any  other 
statute  repealing  the  statutes  that  confer  sim- 
ilar Jurisdiction  upon  this  court  The  gen- 
eral r^;)ealing  clause  of  the  statute  is  not 
effective  for  that  purpose.  Turner  v.  States 
111  Tenn.  607,  69  S.  W.  774.  Nor  are  these 
statutes  repealed  by  Implication.  There  Is 
no  irreconcilable  conflict  t>etween  them  and 
the  one  In  question. 

Concurrent  Jurisdiction,  original  and  ai>- 
pellate^  is  not  a  novelty,  but  very  common 
in  our  system  of  Jurisprudence.  It  has  been 
vested  In  several  courts.  Justices  of  the 
peace  and  circuit  and  cliancery  courts  have 
very  extensive  and  Important  concurrent  Ju- 
risdiction. There  are  cases  In  which  tbe  cir- 
cuit and  chancery  courts  have  concurrent 
appellate  Jurisdiction  with  this  court  of  ap- 
peals from  Judgments  of  the  county  courts, 
with  final  Jurisdiction  In  this  court  as  un- 
der this  act 

There  is  ho  repugnancy  between  tbe  stat- 
ute conferring  appellate  Jurisdiction  upon  the 
Court  of  Civil  Appeals  and  that  vesting  It 
in  this  court  Appellate  Jurisdiction  to  re- 
view Judgments  and  decrees  of  trial  courts 
can  consistently  exist  in  both  courts  under 
these  statutes,  with  final  revisory  Jurisdic- 
tion in  the  Supreme  Court.  Proceedings  in 
error,  where  the  Jurisdiction  is  concurrent 
may  be  taken  -to  either  of  them  at  the  op- 
tion of  litigants,  and  tbe  purpose  of  the  act 
In  question  thus  accomplished. 

The  majority  of  the  court  however,  are  of 
the  opinion  that  It  Is  not  now  necessary  to 
decide  whether  the  Jurisdiction  of  the  two 
courts  is  concurrent,  and  this  question  is 
not  determined. 

We  are  therefore  of  the  opinion,  for  the 
reasons  concurred  in  by  the  majority,  that 
this  court  has  Jurisdiction  of  this  case,  and 
tbe  parties  have  a  right  to  have  It  here  tried 
and  determined;   and  it  Is  so  ordered. 
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CDKTIN-CLARK  HARDWARE  CO.  T. 
CHnRCHILL  et  aL 

(ECansaa  City  Court  of  Appeals.    Missouri. 
Jane  24,  1007.    Rehearing  Denied 
Oct.  7,  1907.) 

1.  Mechanics'  Liens— Rioht  to  Lmn— liES- 
bee's  Bettebments. 

The  owner  of  a  hotel  building  leased  it  on 
the  condition  that  it  should  be  remodeled  by  tfa« 
lessee  into  a  theater,  and  that  at  the  end  of  the 
term  all  the  improvements  should  become  the 
property  of  the  lessor.  In  case  the  building  was 
not  at  all  times  maintained  as  a  theater,  a  for- 
feiture would  result  to  the  lessor.  Held,  that 
the  work  should  be  regarded  as  being  done  un- 
der contract  with  the  lessor,  and  materialmen 
end  workmen  who  furnL^hed  material  and  labor 
in  constructing  the  improvements  were  entitled 
to  liens  for  their  unpaid  accounts  enforceable 
against  the  lessor's  estate  under  Rev.  St.  1899, 
{  4203  [Ann.  St.  1906.  p.  2277],  providing  for 
mechanics'  liens. 

[Ed.  Note.— For  cases  in  jioint,  see  Cent.  Dig. 
vol.  34.  Mechanics'  Liens,  §  334.] 

2.  Contracts  —  Constbuction  —  Intesit     of 
Parties. 

Where  a  written  contract  is  free  from  am- 
biguity, the  intention  of  the  parties  in  making 
it  must  be  collected  from  its  terms. 

FEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  {  730.] 

3.  Mechanics'    Liens— Lien    on   Reversion 
OF  Landlord— lupROVEUENTS  by  Tenant. 

Where  an  improvement  upon  real  property 
ig  made  by  a  contractor  under  a  contract  with 
the  lessee,  the  right  of  materialmen  and  laborers 
to  liens  against  the  freehold  for  material  and 
labor  furnished  is_  not  affected  by  the  fact  that 
the  owner  has  derived  no  i>ecumary  benefit  from 
the  improvement. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §  334.] 

4.  Same- RioBT  to   Lien— Improveuent   bt 

Lessee. 

The  right  to  a  mechanic's  lien,  while  it 
must  have  its  inception  in  a  contract  made  with 
the  owner,  cannot  be  impaired  by  an  agreement 
in  the  contract  that  a  lessee  shall  do  the  work 
at  his  own  cost  and  protect  the  estate  of  the 
owner  against  liens. 

Appeal  from  Circuit  Court,  Buchanau  Coun- 
ty; C.  A.  Mosman,  Judge. 

Action  by  the  Curtln-Clark  Hardware  Com- 
pany against  E.  P.  Churchill  and  others. 
From  a  Judgment  for  plaintiff,  defendants  ap- 
peal.   Affirmed. 

O.  F.  Strop  and  Eugene  Silverman,  for  ap- 
pellants. Vorles  &  Voriea  and  Wlllard  P. 
Hail,  for  respondent 

JOHNSON,  J.  Action  to  enforce  a  me- 
chanic's lien.  The  parties  defendant,  prem- 
ises, and  transaction  are  the  same  as  those 
before  us  in  the  case  of  Dougherty-Moss  Lum- 
ber Co.  V.  Churchill  et  al.,  114  Mo.  App.  578, 
90  S.  W.  405,  and  we  refer  to  the  opinion  in 
that  case  for  a  statement  of  facts  which  ap- 
pear in  the  present  record.  Addltioual  facts 
are  before  us,  which  the  appealing  defendant 
argues  serve  to  differentiate  the  two  cases. 
They  will  be  found  in  the  findings  of  fact  made 
by  the  trial  court  (a  Jury  being  waived  by  the 
parties),  which  are  as  follows:  "The  court 
in  addition  to  the  facts  stated  in  the  agreed 
«tatement  of  facts,  does  find  from  the  evl-  I 


dence  that  at  the  time  the  lease  mentioned 
in    evidence    between    the    Center   Building 
Company  and  E.  P.  Churchill,  which   leas© 
was  assigned  to  the  Lyric  Theater  Company, 
was  entered  Into  and  prior  thereto,  the  prem- 
ises mentioned  in  said  lease  were  and  bad 
been  vacant  and  unoccupied,  and  that  since, 
under  the  terms  of  said  lease,  said  parts  of 
said  premises  were  changed  from  a  hotel  into 
a  theater  building,  and  rental  and  income  has 
been  derived  by  the  Center  Building   Com- 
pany therefrom,  save  where  the  tenant  failed 
to  pay  the  rent;   that  at  the  time  said  lease 
was  entered  into  it  was  known  and  under- 
stood between   the   parties  thereto   that  a 
large   sum  of   money   would   necessarily   be 
spent  In  making  said  changes,  and  that  much 
labor  and  large  quantities  of  material  were 
necessary  therefor.     It  was  further  under- 
stood and  agreed  between  said  parties  that  at 
the  expiration  of  said  lease,  or  upon  a  for- 
feiture of  the  same  for  any  cause  set  forth  in 
the   lease,   all  of  said    Improvements  made 
should  Immediately  become  the  property  of 
the  Center  Building  Company,  and  that  un- 
der said  lease  said  property  must  be  main- 
tained at  all  times  as  a  theater,  otherwise  a 
forfeiture  ^fould  result  to  the  Center  Build- 
ing Company.     The  evidence  further  shows 
that  all  Interests  of  the  said  E.  P.  Churchill 
and  the  Lyric  Theater  Company  under  said 
lease  have  been  surrendered  to  the  Center 
Building  Company,  who  are  now  In  the  pos- 
session of  and  absolutely  own  said  Improve- 
mcnts  provided  for  In  said  lease.    •    «    • 
The  court  finds  from  the  evidence  that  the 
alteration  of  the  premises  described  in  the 
petition  herein,  which  alteration  consisted  in 
changing  a  portion  of  said  premises  so  that 
the  same  could  be  used  for  theater  purposes 
instead  of  hotel  purposes,  did  not  enhance 
or  increase  the  value  of  the  freehold.    The 
court  further  finds  that  the  cost  of  restoring 
said  premises  to  the  condition  in  which  they 
were  before  the  same  were  reconstructed  for 
theater  purposes  would  exceed  the  value  of 
all  the  improvements,  changes,  and  altera- 
tions made  by  either  Churchill  or  the  Lyrlo 
Theater  Company;  that  the  total  cost  of  the 
changes,  alterations,  and  improvements  made 
by  either  said  Clrarchlll  or  the  said  theater 
company,  or  both,   was   less  than   $15,000; 
that  it  would  cost  to  reconvert  said  building, 
or  the  portion  thereof  which  has  been  altered. 
Into  its  former  condition,  to  wit,  the  condi- 
tion  it  was  In  before  It  was  adapted  for 
theater  purposes,  not  less  than  fl5,000  and 
probably   $20,000.    •    *     *    The   court   fur- 
ther  finds   that    the  said   Center   Building 
Company  at  no  time  (except  as  shown  by 
or  may  be  Inferred  from  the  lease  between  it 
and  the  said  Churchill)  was  desirous  of  hav- 
ing said  alterations  and  changes  made,  or 
was  desirous  of  having  the  premises  afore- 
said converted  for  theater  uses;    that  said 
lease  was  executed  only  after  considerable 
negotiation,   and  the  said  Cotter   Building 
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Company  only  witb  reluctance  consented  that 
■aid  changes  or  alterations  be  made;  and 
tbat  In  tbe  execution  of  said  lease  it  was 
not  tbe  actual  purpose  of  tbe  said  Center 
Building  Company  to  procure  an  improve- 
ment to  tbe  freebold,  but  simply  to  make  a 
lease  of  those  portions  of  said  premises  as 
were  converted  Into  a  theater."  On  these 
facts,  tbe  court  entered  judgment  for  plain- 
tiff in  the  amount  of  its  demand  for  mate- 
rials furnished  under  contract  with  tbe  lessee 
wbidi  were  used  in  tbe  making  of  tbe  altera- 
tions by  which  the  building  was  converted 
frwn  a  hotel  to  a  theater,  and  adjudged  a 
lien  against  the  freehold,  as  well  as  the  lease- 
bold,  estate. 

Defendant  Center  Building  Company,  tbe 
owner  of  tbe  fee,  appealed  from  this  judgment, 
and  earnestly  contends,  first,  tbat  the  views 
expressed  In  the  opinion  in  the  former  case 
should  be  modified;  and,  second,  that,  should 
we  continue  to  adhere  to  them,  nevertheless 
the  freehold  should  not  be  held  subject  to  tbe 
lien  of  plaintiff  because  of  tbe  facts,  now 
appearing  for  tbe  first  time,  tbat  the  owner 
of  tbe  fee,  when  It  entered  into  tbe  contract 
of  lease,  bad  no  Intention  of  making  a  con- 
tract for  the  benefit  of  its  estate  by  means  of 
tbe  proposed  alterations  In  the  building,  and 
tbat  tbe  changes  made  by  tbe  lessee  did  nof^ 
In  fact,  enhance  the  value  of  that  estate. 
Nothing  has  been  advanced  tbat  impairs  our 
confidence  in  tbe  soundness  of  tbe  principles 
followed  in  tbe  Dougherty  Case.  We  said  In 
tbe  opinion:  "In  effect,  the  lessor  burdened 
tbe  lessee  with  the  obligation  to  make  and 
pay  for  tbe  necessary  alterations.  Tbat  it 
Intended  to  derive  substantial  benefit  there- 
from is  evidenced  by  tbe  fact  tbat,  instead 
«f  requiring  at  the  end  of  tbe  tenancy  tbe 
restoration  of  tbe  premises  In  the  condition 
they  were  when  leased,  the  improvements 
were  to  pass  to  tbe  landlord.  It  was  to  re- 
ceive a  theater  for  a  hotel.  Bvldently  tbe 
metamorphosis  accomplished  at  such  great 
expense  was  for  Its  benefit,  as  well  as  for 
tbat  of  the  termor."  And,  after  reviewing 
tbe  authorities,  held:  "It  may  be  considered 
as  settled  that,  when  the  lessor  contracts 
with  bis  lessee  for  the  making  of  improve- 
ments of  substantial  benefit  to  tbe  estate  of 
the  former,  materialmen  and  workmen  who 
fornish  material  and  labor  In  constructlwi 
of  the  improvements  are  entitled  to  liens  for 
their  unpaid  accounts  wblch  may  be  enforced 
against  the  estate  of  lessor  and  lessee.  Steeves 
V.  Sinclair,  56  App.  Div.  448,  67  N.  Y.  Supp. 
776,  affirmed  in  171  N.  Y.  676,  64  N.  H.  1125; 
Crandall  v.  Sorg,  108  111.  48,  64  N.  B.  769; 
Hall  V.  Parker,  94  Pa.  109;  Henderson  v. 
Connelly,  123  111.  98,  14  N.  E.  1,  6  Am.  St 
Bep.  490;  Hill  v.  6111,  40  Minn.  441,  42  N. 
W.  294;  Barclay  t.  Walnwrlght,  86  Pa.  191; 
Carey  Lumber  Co.  t.  Jones,  187  111.  208,  58 
N.  B.  847;  2  Current  Law,  p.  879."  This  we 
regard  aa  a  correct  exposition  of  the  law  ap- 
plicable to  tbe  tacts  of  that  case.  In  cases 
where  tbe  leasor,  either  in  tbe  lease  or  other- 


wise, does  nothing  more  than  consent  tbat 
the  lessee  at  the  latter's  option  may  make  al- 
terations or  ■  Improvements  In  the  premises 
for  his  own  benefit  and  at  his  own  cost,  such 
consent  Imposes  no  obligation  on  the  lessee 
to  make  the  Improvements,  and.  In  the  ab- 
sence of  snch  obligation,  the  lessor  cannot  be 
said  to  have  contracted  for  them,  and  his 
reversionary  estate  will  not  be  held  subject 
to  liens  for  tbe  material  and  labor  which 
enters  Into  the  Improvements.  But  where, 
as  In  this  case,  no  option  is  given  the  lessee, 
but  he  is  compelled  by  his  contract  with  the 
lessor  to  make  certain  alterations  or  forfeit 
his  leasehold,  the  work  should  be  regarded  as 
being  done  under  a  contract  with  the  lessor, 
and  the  relationship  established  between  the 
parties  with  r^pect  to  the  improvement  Is 
analogous  to  that  of  owner  and  contractor, 
and  no  reason  can  be  perceived  for  saying 
that  the  unpaid  accounts  for  material  and 
work  furnished  under  contracts  with  the 
lessee  should  be  denied  the  security  of  a  lien 
against  the  estate  of  the  lessor  under  the  pro- 
visions of  the  mechanic's  lien  law.  Section 
4203,  Rev.  St  1899  [Ann.  St  1900,  p.  2277]. 
Counsel  for  defendant  concede  in  their 
brief  that,  "If  the  tenant  as  a  part  of  the 
lease  obligates  and  binds  himself  to  make 
certain  improvements,  then  In  the  making  of 
the  improvements  he  Is  held  to  be  acting  for 
the  landlord,  and  the  landlord  is  held  to  have 
consented  to  have  the  fee  charged  witb  tbe 
cost  of  tbe  Improvements" ;  but  Insists  that 
the  provisions  of  the  lease  did  not  lay  an  ob- 
ligation on  tbe  lessee  to  make  tbe  alterations. 
We  think  otherwise.  The  lease  provided  in 
express  terms  that  the  premises  should  be 
used  for  theater  purposes  only.  In  tbe  con- 
dition they  were  in  at  that  time,  they  were 
wholly  unsuited  for  such  use.  It  is  true  the 
language  employed  in  prescribing  the  gen- 
eral character  and  nature  of  tbe  alterations 
which  both  parties  intended  should  be  made 
contains  no  stronger  expression  than  that  the 
lessee  "shall  have  the  right"  to  make  them, 
but  tbe  nature  and  location  of  tbe  various 
changes  are  accurately  described,  and  it  is 
stipulated  tbat  "all  improvements  made  by 
tbe  said  lessee  as  aforesaid  shall  be  at  bis 
own  expense  and  on  his  own  account,  and 
shall,  at  all  times,  be  made  under  the  direct 
supervision  and  subject  to  the  approval  of 
E.  J.  Eckel,  architect,"  who  was  tbe  agent 
selected  by  tbe  owner  to  protect  its  Interests, 
to  the  end  tbat  the  improvements,  when 
completed,  should  be  of  tbe  extent  and  char- 
acter contemplated  by  the  parties  when  the 
lease  was  made.  How  can  It  be  said  with 
show  of  reason  that  nothing  more  than  a 
mere  option  was  given  tbe  lessee  to  make 
these  alterations?  He  had  to  conduct  a 
theater  on  the  premises  or  forfeit  his  lease. 
He  could  not  have  used  the  premises  for  that 
purpose  without  making  the  alterations,  and 
the  parties  agreed  on  just  what  should  be 
done.  They  intended  to  make  it  obligatory  on 
the  lessee  to  make  tbe  Improvements,  and 


Digitized  by 


Google 


478 


104  SOUTHWESTERN  REPORTEB. 


(M<W 


that  Intention  is  clearly  expreBeei  In  the  writ- 
ten contract  Further,  the  lease  provides 
that  the  Improyements  made  by  the  lessee 
shall  revert  to  the  lessor  at  the  end  of  the 
term.  The  Inclusion  of  this  stipulation  Indis- 
putably evidenced  an  Intention  on  the  part 
of  the  lessor  to  contract  for  an  Improvement 
of  substantial  benefit  to  the  freehold.  Its 
purpose,  as  we  observed  before,  was  to  re- 
ceive a  theater  for  a  hotel.  We  are  not  over- 
looking the  fact  that  the  officers  of  defendant 
testified  In  the  present  case  that  they  enter- 
ed Into  the  contract  of  lease  with  great  re- 
luctance and  without  any  thought  of  enhan- 
cing the  value  of  the  fee  by  the  proposed  al- 
teration of  the  building,  but  oral  evidence  of 
this  character  cannot  be  received  to  alter  or 
contradict  the  written  contract,  and,  as  that 
Instrument  is  free  from  ambiguity,  the  In- 
tention the  parties  had  In  making  It  must 
be  collected  from  Its  terms. 

Defendant  vainly  endeavors  to  gain  advan- 
tage from  the  fact  found  by  the  learned  trial 
Judge  that  the  value  of  the  freehold  was  not 
enhanced  by  the  transformation  of  the  build- 
ing. The  only  support  for  this  finding  to  be 
found  In  the  record  Is  the  testimony  of  ex- 
perts, to  the  effect  that  the  market  value  of 
the  property  was  not  Increased  by  the  change. 
But  the  value  of  real  property  to  Its  owner 
consists,  not  only  In  the  price  that  may  be 
obtained  for  it  on  the  market,  but  also  In  Its 
rental  value  and  its  adaptability  for  the  use 
to  which  the  owner  would  prefer  to  devote 
it  The  conclusion  of  the  experts  appears 
to  be  based  largely  on  the  opinion  that  from 
a  pecuniary  standpoint  the  theatrical  busi- 
ness Is  especially  uncertain,  but  some  of  the 
witnesses  stated  on  cross-examination  that 
property  rented  for  such  purpose  commands  a 
higher  rental  than  can  be  received  for  It  If 
occupied  by  a  business  of  a  less  hazardous 
nature.  And  it  is  reasonable  to  infer  from 
the  facts  before  us  that  defendant  was  Induc- 
ed to  contract  for  the  establishment  of  a 
theater  on  its  premises  by  the  consideration 
that  such  business  would  be  successful  and 
would  produce  a  higher  revenue  than  could 
be  derived  from  the  rental  of  the  properly 
for  another  purpose.  But,  however  this  may 
be,  the  alterations  are  to  be  classed  as  a  sub- 
stantial betterment  of  the  freehold,  for  the 
reason  that  they  made  the  property  adaptable 
to  the  use  the  owner  desired  to  make  of  it. 
It  is  well  settled  In  cases  where  the  Improve- 
ment is  made  by  a  contractor  under  a  con- 
tract with  the  owner  that  the  right  of  ma- 
terialmen and  laborers  to  liens  for  material 
and  labor  furnished  in  the  construction  Is  not 
affected  by  the  fact  that  the  owner  has  de- 
rived no  pecuniary  benefit  from  the  improve- 
ment, and  the  same  rule  should  be  followed 
In  the  present  case.  An  improvement  must 
be  held  to  be  a  betterment  when  It  places  tbe 
premises  In  tlie  condition  the  owner  would 
have  them. 

The  lease,  shortly  after  it  was  executed, 
was  filed  for  record,  and  therefore  the  plain- 
tiff had  constructive  knowledge  of  Its  terms. 


From  this  fact  It  is  argued  that  no  inJustlo» 
would  be  done  to  plaintiff  should  its  right  to 
a  lien  against  the  freehold  be  denied,  since 
it  had  notice  that  the  improvement  was  to 
be  made  at  the  cost  of  the  lessee,  and  there- 
fore had  no  right  to  furnish  the  material  on 
the  credit  of  the  building. 

A  right  to  a  mechanic's  lien  is  a  creature 
of  the  statute  (Badger  Lumber  Oo.  v.  St^p, 
157  Mo.  360,  67  S.  W.  1059),  and,  while  it 
must  have  Its  Inception  In  a  contract  made 
with  tbe  owner,  It  cannot  be  destroyed  or  im- 
paired by  an  agreement  la  such  contract  that 
tbe  contractor  or  lessee  shall  do  the  work 
at  Ills  own  cost  and  protect  the  estate  of  tbe 
owner  against  liens.  Observing  that  defend- 
ant had  contracted  with  Its  lessee  that  altera- 
tions should  be  made  by  the  latter  for  the 
benefit  of  the  freehold,  plaintiff  had  the  right 
to  assume  that  the  lessee  was  acting  as  the 
agent  of  defendant  for  the  purpose  of  sub- 
jecting the  estate  of  the  latter  to  mechanics' 
liens,  and  to  rely  on  the  security  thus  offered. 

It  follows  that  the  Judgment  must  be  af- 
firmed.   All  concur. 


DOUGHERTY-MOSS   LUMBER   00. 
CHURCHILL  et  al. 

(Kansas  City  Court  of  Appeals.    Missouri. 

June  24, 1907.    Rehearing  Denied 

Oct  7,  1907.) 

Appeal  from  Circuit  Court,  Bucbanail 
County;  C.  A.  Mosman,  Judge. 

Action  by  the  Dougherty-Moss  Lumber 
Company  against  B.  P.  Gburcbill  and  oth- 
ers. Frorai  a  Judgment  for  plaintiff,  defend- 
ants appeal.    Affirmed. 

O.  F.  Strop  and  Eugene  Silverman,  for 
appellants.    Vorles  &  Tories,  for  respondent. 

JOHNSON,  J.  This  cause  was  before  us 
on  a  former  appeal.  Dou^erty-Moss  Lum- 
ber Co.  V.  Churchill  et  al.,  114  Mo.  App.  578, 
90  S.  W.  405.  It  was  reversed  and  remanded 
for  reasons  appearing  In  the  reported  opin- 
ion. The  second  trial  resulted  in  a  Judgment 
In  favor  of  plaintiff,  In  which  its  right  to  a 
mechanic's  Hen  against  the  freehold  estate 
of  the  owner  of  the  premises  was  adjudged, 
and  the  cause  is  here  on  tbe  appeal  of  the 
owner. 

Following  our  former  opinion,  and  one 
we  have  Just  filed  in  the  case  of  Curtln-Clark 
Hardware  Company  v.  Churchill  et  al.,  104 
S.  W.  476,  the  Judgment  is  affirmed.  All 
concur. 


MARSHALL  MEDICINE  CO.  T.  CHICAGO  ft 
A.  R.  CO. 

(Kansas   City    Court   of   Appeals.    MissoorL 

June   3,    1907.    Rehearing   Denied 

Oct  7,  1907.) 

1.  CABBIEBS   —   MlBDKLIVEBT    —    CORIISCTIlia 

CARRreRS— LiABiLirr  of  Initial  Cabbibb. 
Under   Rev.    St    1899,   §   5222   [Ann.    St 
1906,  p.  2718],  providing  that  when  a  carrier 
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receives  property  to  be  tranaferred  from  one 
place  to  another,  within  or  without  the  atate, 
and  issues  receipts  or  bills  of  lading  in  the  state, 
it  chall  be  liable  for  any  loss  caused  by  its 
negligence  or  the  negligence  of  any  connecting 
carrier,  the  receipt  of  gooda  by  a  carrier  to  be 
transported  to  a  place  beyond  its  own  line,  in 
the  absence  of  a  stipulation  limiting  the  initial 
carrier's  liability  to  loss  or  damage  occurring 
on  its  own  route,  creates  a  liability  for  any  loss 
or  damage  on  the  route  of  the  connecting  car- 
riers. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  {{  779,  780] 

2.   SAMB— AOENTS— LiMITATIOH  OF  AdTHOBITT. 

A  provision  in  a  carrier's  bill  of  lading  pro- 
hibiting its  agent  from  contracting  for  the  de- 
livery of  goods  beyond  its  own  route  was  a 
nullity;  the  agent  being  required  to  receive  the 

f;oods  for  transportation,  though  entitled  to  lim- 
t  bis  employer  s  liability  to  its  own  line. 
SEd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
.  9,  Carriers,  {  817.] 

8.  Saub— Measubi:  of  Damages. 

The  measure  of  a  carrier's  liability  for  loss 
or  damage  to  goods  in  general  is  the  value  of  the 
goods  at  destination. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  9,  Carriers,  {  599.] 

4.    SAMI:— MlSDITLIVEBT. 

Where  goods  were  lost  because  of  the  con- 
necting carrier's  misdelivery  to  a  person  with- 
out authority  to  receive  them,  evidence  of  the 
value  of  the  goods  at  the  place  of  shipment  was 
admissible  to  establish  their  value  at  destina- 
tion. 
6.  Evidence— Heabaat. 

Where  plaintiff  .claimed  certain  goods  which 
had  been  refused  by  the  consignee  were  mis- 
delivered  by  defendant  to  R.,  who  had  no  au- 
thority to  receive  them,  a  letter  written  by 
plaintiff  to  R.  was  hearsay  and  inadmissible. 
6.  AppeaI/— Review— Hajuojcsb  E2bbo&— Ad- 
mission OF  Evidence. 

Where  defendant  claimed  that  a  letter  er- 
roneously admitted  in  fact  showed  that  K.  was 
authorised  to  receive  the  goods  in  controversy 
when  defendant  misdelivered  them  to  him,  it 
was  not  prejudiced  by  the  erroneous  admission 
of  the  letter  In  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  3,  Appeal  and  Error,  {  4153.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  W.  B.  -Teaedale,  Judge. 

Action  by  the  Marshall  Medicine  Company 
against  the  Chicago  &  Alton  Railroad  Com- 
pany. From  a  Judgment  for  plaintiff,  de 
fendant  appeala    AflSrmed. 

Scarrltt,  Scarrltt  &  Jones,  for  appellant 
Karnes,  New  &  KrautbofC  and  John  N.  Da- 
Tla,  for  respondent 

BROADDUB,  3.  The  plalntUTs  suit  is  to 
recover  the  value  of  certain  goods  shipped 
over  defendant's  railroad,  wblch  it  is  alleg- 
ed were  not  delivered  to  the  consignees  and 
were  not  returned  to  plaintiff.  The  bill  of 
lading  shows  that  the  goods,  consisting  of 
two  barrels  of  medicine  and  two  boxes  of 
medicine,  were  received  by  defendant  as  a 
common  carrier  on  the  13tb  day  of  October, 
1902,  to  be  transported  and  delivered  to 
Brooks  &  Fuller,  Preacher,  Va.  The  goods 
were  carried  by  defendant  to  St.  Louis,  Mo., 
where  it  delivered  them  to  Its  connecting 
carrier,  the  Louisville  &  NashTllle  Railroad 
Company,  whicb  carried  tbem  to  Preacher, 


Va.  The  consignees,  Brooks  &  Fnller,  re- 
fused to  receive  them.  Afterwards  they 
were  delivered  to  one  Robtnette,  who  claim- 
ed to  be  plaintiff's  agent,  and  who  sold  them 
and  converted  the  proceeds  to  his  own  use. 
The  plaintiff  denied  that  Roblnette  was  its 
agent  In  relation  to  the  goods.  The  finding 
and  Judgment  were  for  plaintiff,  from  which 
defendant  appealed. 

The  contention  of  the  defendant  is  that  It 
Is  not  liable  for  the  default  of  Its  connecting 
carrier.  This  seems  to  be  the  controlling 
question  in  the  case,  as  the  question  of  Rob- 
Inette's  agency  was  settled  In  favor  of 
plaintiff  by  the  verdict  of  the  Jury.  A  ref- 
erence to  the  testimony  shows  that  plaintiff 
knew  at  the  time  of  the  shipment  of  the 
goods  that  Preacher,  their  destination,  wOT 
not  a  station  on  defendant's  road,  and  that 
they  would  necessarily  be  transported  by  a 
connecting  carrier  from  the  end  of  plalntlfTs 
Hue  at  St.  Louis  the  remaining  distance. 
There  was  a  clause  In  the  conditions  annexed 
to  the  bill  of  lading  to  the  following  effect: 
"No  agent  of  the  company  is  authorized  to 
contract  (or  transportation  of  any  freight 
beyond  the  stations  on  Its  line,  or  make  any 
contract  for  transportation  of  freight  with- 
in any  special  time."  The  defendants  Insist 
that  the  shipment  of  the  goods  over  Its  line 
was  only  to  St  Louis,  and  was  so  under- 
stood by  plaintiff.  The  fact  that  plaintiff 
knew  that  the  goods  would  only  be  carried 
over  defendant's  line  to  that  city,  and  then 
delivered  to  a  connecting  carrier,  does  not 
support  defendant's  contention,  and  there  Is 
no  other  fact  In  evidence  affecting  the  ques- 
tion. 

The  defendant's  chief  defense  is  that  Its 
station  agent  bad  no  authority  to  execute 
the  bill  of  lading  for  a  through  shipment  to 
a  point  beyond  Its  line  of  railroad.  A  clause 
in  the  blH  of  lading  forbade  bis  making 
such  a  contract  In  the  absence  of  such  a 
provision,  prior  to  the  enactment  of  section 
5222,  Rev.  St  1899  [Ann.  St  1906,  p.  2718], 
the  law  was  that  a  common  carrier  may  be 
boimd  by  contract,  express  or  Implied,  but 
not  otherwise,  to  transport  persons  or  prop- 
erty beyond  the  line  of  its  own  road.  Grov- 
er  &  Baker  Sewing  Machine  Co.  y.  Railway 
Co.,  70  Mo.  672,  35  Am.  Rep.  444.  And  it 
seems  that  this  rule  has  been  applied  In  a 
number  of  cases  since  said  enactment  viz., 
Patterson  v.  Railroad,  47  Mo.  App.  570; 
Turner  v.  Railroad,  20  Mo.  App.  632 ;  Crouch 
V.  Railroad,  42  Mo.  App.  248;  White  v.  Rail- 
road, 19  Mo.  App.,  loc.  clt  410;  Orr  v.  Rail- 
road, 21  Mo.  App.  836;  Faulkner  t.  Railway, 
99  Mo.  App.  421,  73  S.  W.  927.  In  the  last 
case  cited  it  was  held  that  "when  the  ship- 
per shows  a  written  contract  for  carriage  be- 
yond the  end  of  the  road,  be  should  show 
the  authority  of  the  agent  to  make  such  con- 
tract" It  Is  strange,  but  true,  that  no  ref- 
erence whatever  is  made  to  said  section  in 
any  of  said  cases.  The  section  was  after- 
wards construed  In  Dlmmltt  r.  Railway  Co., 
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103  Mo.  433,  loc  dt  442,  15  S.  W.  761,  Trhere- 
In  the  court  used  the  following  language: 
"The  consideration  gl?en  by  the  Supreme 
Court  to  this  question,  and  the  conclusion 
reached  by  It  so  recently  before  this  enact- 
ment, when  taken  in  connection  with  the 
terms  employed  In  the  statute  Itself,  leaves 
little  room  for  doubt  that  the  purpose  of  the 
Legislature  was  to  prescribe  a  definite  rule 
of  liability  for  negligence  of  a  common  car- 
rier In  harmony  with  what  has  been  de- 
nominated 'the  English  rule'  upon  the  sub- 
ject, whereby  such  carrier,  when  he  re- 
ceives a  parcel  to  be  transported  to  a  place 
beyond  the  terminus  of  his  route,  is  to  be 
held  liable  as  such  to  the  place-  of  destina- 
tion. In  the  absence  of  a  specific  contract  to 
oarry  such  parcel  only  to  the  terminus  of  bis 
own  route,  or  limiting  his  liability  to  loss  or 
damage  occurring  on  his  own  route.  The 
enactment,  as  thus  construed,  becomes  a  rule 
of  evidence  by  which  to  determine  what  the 
contract  of  the  carrier  Is  In  the  absence  of 
a  specific  one  In  a  given  case,  operates  with 
no  undue  hardship  upon  the  carrier,  and  Is 
violative  of  none  of  his  rights,  constitutional 
or  otherwise.  By  its  provisions  the  act  of 
acceptance  by  a  common  carrier  of  prop- 
erty to  be  transferred  to  a  place  beyond  the 
terminus  of  its  route  is  evidence  of  a  con- 
tract to  carry  such  property  to  the  place  of 
its  destination.  The  act  of  Issuing  a  receipt 
or  bilf  of  lading  for  property  to  be  trans- 
ferred to  a  place  beyond  the  terminus  of  the 
route  of  a  common  carrier  Is  evidence  of 
a  contract  by  such  carrier  to  carry  such 
property  to  the  place  of  its  destination.  This 
prima  facie  case  the  statute  makes  for  the 
pialntltC  on  the  facts  stated.  In  order  to 
defeat  it,  the  defendant  must  show  that  by 
specific  agreement  it  only  contracted  to  car- 
ry the  property  to  the  terminus  of  Its  own 
line,  or,  what  Is  equivalent,  that  there  was 
a  specific  agreement  that  It  was  to  be  liable 
only  for  loss  or  damage  occurring  on  Its 
own  line."  The  question  again  came  up  in 
Nines  V.  Railway  Co.,  107  Mo.  475,  18  S.  W. 
26,  wherein  the  court  la  specific  language 
approved  of  the  holding  In  the  Dlmmttt 
Case;  and,  again,  In  Western  Sash  &  Door 
Co.  V.  Railway  Co.,  177  Mo.  641,  76  S.  W. 
998,  in  which  the  court  approves  its  two 
former  decisions.  Under  these  late  deci- 
sions, the  receipt  of  the  goods  by  the  de- 
fendant to  be  transported  to  a  place  beyond 
Its  own  Hue  of  road,  in  the  absence  of  a 
stipulation  limiting  Its  Habillty  to  loss  or 
damage  occurring  on  its  own  route,  created 
a  liability  for  any  such  loss  or  damage  on 
the  route  of  its  connecting  carriers.  The 
provision  in  the  bill  of  lading  prohibiting 
defendant's  agent  from  contracting  for  de- 
livery of  goods  beyond  its  own  route  was  a 
nullity.  He  was  bound  to  receive  the  goods 
for  transportation,  but  he  had  the  right  to 
limit  bl8  company's   liability,   but,   having 


failed  to  do  so,  the  statute  makes  the  ship- 
ment a  contract  tor  carriage  for  the  entire 
route,  or  Is  evidence  of  such  a  contract,  whlcb 
Is  the  equivalent 

One  of  defendant's  contentions  Is  that 
plalntift  failed  to  prove  its  damages.  The 
witness  for  plaintiff  fixed  the  value  of  the 
goods  at  the  place  of  shipment  lees  the  costs 
of  carriage.  The  measure  of  damages  In 
cases  of  this  character  is  the  value  of  the 
goods  at  their  destination.  Farwell  v.  Price, 
30  Mo.  587;  Bice  v.  Railroad,  3  Mo.  App.  27; 
Blackmer  t.  Railway  Co.,  101  Mo.  App.  557, 
73  S.  W.  ftlS;  Railroad  v.  Traube,  59  Mo. 
355;  Commission  Co.  t.  Railroad,  80  Mo. 
App.  164.  While  such  Is  the  general  rule, 
there  are  exceptions.  Lachner  Bros.  v.  Ex- 
press Co.,  72  Mo.  App.  13;  Ross  v.  Railroad, 
119  Mo.  App.  290,  95  S.  W.  977.  In  the 
latter  case.  It  was  held  that  "the  measure 
of  damages  Is  the  value  of  the  goods  at 
their  destination,  but,  where  such  evidence 
Is  impossible,  evidence  of  the  value  at  the 
shipping  point  is  admissible."  The  facta 
were  In  that  case  that  the  goods  were  lost 
during  transportation.  It  was  therefore  im- 
possible to  show  their  value  at  the  place  of 
destination.  The  circumstances  of  this  case 
are  similar  on  principle.  The  goods  were  re- 
fused by  the  consignees,  and  afterwards  de- 
livered to  a  wrong  party.  It  would  be  dif- 
ficult under  this  state  o£  facts  for  plaintiff 
to  have  proved  their  value  at  the  place  of 
destination.  They  were  practically  In  a  con- 
dition similar  to  goods  lost  in  transportation. 
EHirthermore,  the  evidence  was  Introduced 
without  objection  on  the  part  of  defendant. 
It  was  relevant  evidence.  Echols  v.  Rail- 
road, 90  Ala.  360,  7  South.  655.  It  Is  there 
held  that,  where  goods  were  lost  at  the 
point  of  shipment  or  the  place  at  which  tb^ 
were  received,  evidence  of  their  value  at 
the  point  of  shipment  was  relevant  and  ad- 
missible to  show  their  vahie  at  the  point  of 
destination. 

A  letter  written  by  plaintiff  to  Roblnette 
was  introduced  in  evidence  over  the  objec- 
tions of  defendant  It  was  a  mere  hearsay 
statement  of  plaintiff,  and  should  not  have 
been  admitted.  Judging  from  defendant's 
argument,  the  purpose  of  its  Introduction 
was  to  show  that  Roblnette  was  not  plain- 
tiff's agent;  but  It  does  not  show,  nor  tend 
to  show,  such  fact  It  could  not  have  af- 
fected the  mind  of  the  court  sitting  as  a 
jury  in  any  manner  whatever.  However, 
defendant,  notwithstanding  its  objection  to 
the  evidence,  Insists  that  It  does  In  fact 
tend  to  show  that  Roblnette  was  authorized 
to  receive  the  goods  at  their  point  of  desti- 
nation. If  such  was  the  effect  of  the  letter, 
we  do  not  think  defendant  ought  to  com- 
plain, as  he  was  benefited,  and  not  injured, 
by  Its  Introduction  as  evidence. 

For  the  reasons  given,  the  cause  la  at- 
firmed.    All  concur. 
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GOLDEN  et  aL  T.  MOOBB. 

(Kansas  City  Court  of  Appeals.    MiasonrL 
Oct  7,  1907.) 

1.  Tboveb  and  Cortkbsion— Plbadino— Cou- 
PLAiRT— Possession  of  Pbopbrtt. 

Id  an  action  for  conyeision,  failure  to  state 
in  the  complaint  that  plaintiff  had  possession, 
or  the  right  to  possession,  of  the  property  at 
the  time  of  conversion,  amounts. to  a  failure  to 
state  a  cause  of  action. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  47,  Trover  and  Conversion,  {  197.) 

2.  PLEADINO — AlflCNDUENT     TO     CONTOBM     TO 

Pboofs  Afteb  Vebdiot. 

In  an  action  for  conversion,  where  the  peti- 
tion did  not  state  a  cause  of  action,  tlie  court 
can  permit  its  amendment  while  the  cause  vras 
pending  on  motions  for  new  trial  and  in  arrest 
of  judgment 

[Ed.  Note.— For  cases  in  ijoint,  see  Cent  Dig. 
vol.  39,  Pleading,  {|  605-619.1 

3.  Chattei,    Mobtoaoes— Hequisites— SUTFI- 

CIENCT  OF  DESCBIPTION. 

Where  a  description  of  the  property  in  a 
cliattel  mortgage  is  such  that  a  stranger,  with 
tbi  aid  of  such  inquiries  as  the  mortgage  would 
suggest  can  identify  it,  it  is  sufficient. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Chattel  Mortgages,  §{  19&-200.] 

4.  BAVK — CONVEBSION     OF     PBOPBBTT— ACTION 
BT  MOBTOAQEK. 

A  mortgagee  of  a  chattel,  after  condition 
broken,  having  the  legal  title  and  the  right  of 
possession,  may  maintain  an  action  for  its  con- 
version. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  9.  Chattel  Mortgages,  i{  S16-326.] 

5.  SauE— MOBTOAOOB    IN     POSSBSBIOII    AFTEB 

Condition  Bboken. 

A  mortgagor  of  a  chattel,  after  condition 
broicen,  who  has  been  allowed  to  retain  posses- 
sion, has  a  special  interest  therein  sufficient  to 
support  a  cause  of  action  in  his  favor  against 
a  wrongdoer  who  seizes  it,  since  possession  is 
sufficient  to  enable  the  possessor  to  maintain 
trespass  against  a  wrongdoer. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Chattel  Mortgages,  jl  300.] 

6.  Pasties— MisjoiN  deb— Waivib. 

A  misjoinder  of  parties,  appearing  on  the 
face  of  a  petition,  is  waived  if  not  made  the 
subject  of  a  demurrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  37,  Parties,  H  145,  146,  150-152,  167-177.] 

7.  Sake. 

The  objection  tliat  there  is  a  misjoinder  of 
parties  plaintiff  may  be  taken  by  answer,  where 
the  defect  does  not  appear  on  the  face  of  the 
complaint 

[Eld.  Note.— For  cases  in  point  *ee  Cent  Dig. 
vol.  37,  ParUes,  {{  145,  14(1] 

Appeal  from  Circuit  Court,  Moniteau  Coun- 
ty:   Wm.  H.  Martin,  Judge. 

Action  by  W.  F.  Golden  and  others  against 
D.  P.  Moore.  From  a  judgment  for  plaintiffs, 
defendant  apoeals.    Affirmed. 

R.  M.  Embry,  for  appellant  A.  L.  Ross 
and  Moore  &  Williams,  for  respondents. 

JOHNSON,  J.  Action  in  the  nature  of 
trover  for  tiie  conversion  of  personal  prop- 
erty. A  Jury  was  waived,  and  plaintiff  re- 
covered judt^nent,  from  which  defendant  ap- 
pealed. 

It  appears  from  the  evidence  that  defend- 
ant innocently  purchased  a  mule  belonging 
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to  plaintiff  Golden  from  a  thief  who  had 
stolen  it  Golden  bad  mortgaged  the  animal 
to  the  plaintiff  banic  to  secure  a  debt  which 
was  unpaid  and  past  due  at  the  time  of  the 
theft  but  had  retained  possession  of  the 
property.  Before  the  beginning  of  this  ac- 
tion, defendant  had  sold  and  delivered  the 
property  to  a  stranger.  Mortgagor  and  mort- 
gagee join  as  parties  plaintiff,  and  thus  state 
their  cause  of  action  in  the  petition  on  which 
the  cause  was  tried:  "That  at  the  time 
hereinafter  mentioned  they  (plaintiffs)  were 
the  owners  of  •  *  •  one  horse  mule  (here 
follows  the  description),  and  that  on  or  about 
February  11,  1904,  defendant  wrongfully  con- 
verted said  mule  to  his  own  use,  to  plaintiffs' 
damage,"  etc  The  sufficiency  of  this  allega- 
tion to  state  a  cause  of  action  was  not  assail- 
ed In  any  manner  before  the  trial,  but  de- 
fendant answered  to  the  merits,  and  for  the 
first  time  attacked  the  petition  In  the  motion 
in  arrest  of  judgment  On  the  hearing  of 
that  motion,  plaintiffs,  over  the  objection  of 
defendant,  were  permitted  to  amend  the  peti- 
tion by  adding  thereto  the  averment  that 
plaintiffs  were  "entitled  to  and  had  the  right 
to  the  possession  or'  the  property  In  question. 
Following  this  amendment  the  court  over- 
ruled the  motions  for  a  new  trial  and  in  ar- 
rest of  judgment  At  the  close  of  the  evi- 
dence, defendant  asked  the  court  to  declare 
as  a  matter  of  law  that  plaintiffs  could  not 
recover.  In  disposing  of  his  contention  that 
a  declaration  of  tlils  character  should  have 
been  given,  we  will  determine  all  of  the  ques- 
tions of  law  presented. 

It  Is  argued  that  the  petition  failed  to  state 
a  cause  of  action,  and  that  the  learned  trial 
judge  erred  in  granting  plaintiffs  the  right 
to  amend  on  the  bearing  of  the  motion  in 
arrest  The  rule  Is  well  settled  that  In  an 
action  for  the  conversion  of  personal  property 
the  failure  to  allege  in  the  petition  that  the 
plaintiff  had  possession,  or  the  right  to  pos- 
session, of  the  property  sued  for  at  the  time 
of  conversion,  amounts  to  a  failure  to  state 
a  cause  of  action.  Bank  v.  Tiger  Tall  Mill 
&  Land  Co.,  152  Mo.  145,  53  S.  W.  902;  Bank 
V.  Fisher,  55  Mo.  App.  51;  State,  to  Use,  etc., 
y.  Bacon,  24  Mo.  App.  403.  But  in  our  opin- 
ion, the  omission  of  this  averment  was  not 
an  irremediable  defect,  and,  in  the  Interest 
of  justice,  it  was  proper  for  the  court  to 
permit  the  amendment  to  be  made  when  his 
attention  was  first  called  to  the  Imperfection, 
and  the  fact  that  the  cause  was  then  pending 
on  motions  for  new  trial  and  In  arrest  of 
judgment  did  not  deprive  the  court  of  the 
right  to  exercise  a  discretion  In  the  matter. 
Paraphrasing  what  was  said  In  Case  v.  Frogg, 
46  Mo.  47,  the  trial  judge  sitting  as  a  jury 
must  have  found,  in  order  to  give  judgment 
for  plalntlfra,  that  they  were  entitled  to  the 
possession  of  the  property  at  the  time  of  the 
conversion,  and  the  judgment  will  not  be  dis- 
turbed for  the  reason  that  the  pleadings  omit- 
ted any  allegation  or  averment  without  proof 
of  which  the  triers  of  the  Issue  ought  not  to 
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have  given  such  a  verdict  la  Sawyer  v. 
Railroad  Co.,  156  Mo.  468,  57  S.  W.  108,  the 
Supreme  CJonrt  said:  "The  parties  may  try 
the  cause  aa  If  the  omitted  averment  was  la 
the  petition  or  their  pleading,  and  It  Is  per- 
fectly competent  for  the  court,  evea  after  ver- 
dict, to  amend  In  accordance  with  the  proofs." 
And  In  Elfrauk  v.  Seller,  54  Mo.  136,  said: 
"There  are  only  two  things  under  our  liberal 
system  which  are  fatal  to  a  suit,  and  these 
are:  First,  that  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion; and,  second,  that  the  court  has  no  Juris- 
diction over  the  subject-matter  of  the  suit 
And  ithe  fatality  as  to  the  first  Instance  cited 
may  be  obviated  so  far  aa  concerns  formal 
sutticiency  by  amendment;  but  if  the  pleader 
refuse  to  amend,  defeat  awaits  him."  Under 
these  authorities,  we  must  rule  the  point  un- 
der consideration  against  defendant 

Next  It  is  said  that  the  action  must  fall  for 
the  reason  that  neither  mortgagee  nor  mort- 
gagor was  In  a  position  to  maintain  it.  The 
former,  on  account  of  a  wholly  insufficient 
description  of  the  animal  In  the  mortgage  in- 
strument and  the  latter  on  the  ground  that 
being  the  mortgagor  of  personal  property 
after  condition  broken,  he  had  neither  legal 
title  nor  right  of  possession  to  the  property, 
and  therefore  has  nothing  on  which  to  found 
a  cause  of  action  for  Its  conversion.  Though 
the  description  of  the  property  la  the  mort- 
gage does  not  entirely  agree  with  that  given 
by  the  witnesses  in  their  testimony,  we  sanc- 
tion the  conclusion  evidently  reached  by  the 
trial  judge  that  a  stranger,  with  the  aid  of 
such  inquiries  as  the  mortgage  Itself  would 
suggest,  could  have  Identified  the  property 
from  the  description  given  therein;  and,  this 
being  true,  the  mortgage  Is  not  subject  to  the 
attack  made  on  It  Young  v.  Bank  of  Prince- 
ton, 97  Mo.  App.  576,  71  S.  W.  713;  Chand- 
ler V.  West  37  Mo.  App.  631.  Plaintiff  bank, 
as  mortgagee,  with  condition  broken,  had  the 
legal  title  to  the  property  as  well  as  the  right 
of  possession,  and  therefore  is  entitled  to 
maintain  an  action  for  Its  conversion. 

And  It  does  not  follow  from  the  fact  that 
the  mortgagee  has  a  cause  of  action  that  node 
Inures  to  the  mortgagor.  The  rule  of  the 
common  law  still  obtains  that,  where  the 
mortgagor  is  suffered  to  retain  possession  of 
the  mortgaged  property  after  condition  brok- 
en, his  special  interest  therein  will  support 
a  cause  of  action  In  his  favor  against  the 
wrongdoer  who  seizes  It  "Possession  is  suf- 
ficient to  enable  the  possessor  to  maintain 
trespass.  Proof  of  actual  possession  by  the 
plaintiff  at  the  time  of  the  trespass  In  all 
cases  suffices  to  maintain  an  action  against 
a  mere  wrongdoer."  Buddington  v.  Mast- 
brook,  17  Mo.  App.  577;  Blgler  v.  Leonorl, 
103  Mo.  App.  131,  77  S.  W.  324. 

It  follows,  from  what  has  been  said,  that 
either  mortgagor  or  mortgagee  could  main- 
tain the  present  action;  but  It  Is  argued  by 
defendant  that  It  was  improper  for  them  to 
Join  in  a  single  action.    There  is  no  misjoin- 


der of  parties,  and  had  there  been  defendant 
must  be  deemed  to  have  waived  it  A  mis- 
Joinder  appearing  on  the  face  of  the  petition 
is  waived  if  not  made  the  subject  of  a  de- 
murrer. If  it  does  not  thus  appear,  the  ob- 
jection to  be  considered  must  be  made  in  the 
answer. 
The  Judgment  Is  affirmed.    All  concur. 


PAGE  WOVEN  WIRE  CO.  v.  BBOOK8. 

(Kansas  City  Court  of  Appeals.    Missouri. 
Oct  7,  1007.) 

Appeai>— Record— Bnx  of  Exceptiohs. 

The  verdict  judgment,  the  filing  and  over- 
ruling of  motion  for  new  trial,  and  the  filing  of 
the  bill  of  exceptions  cannot  be  proved  by  the 
recitals  of  the  bill  of  exceptions,  but  must  ap- 
pear from   the   record, 

[Ed.  Note. — For  cases  In  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |  2957.] 

Appeal  from  Circuit  Court  Bates  County; 
O.  A.  Denton,  Judge. 

Action  by  the  Page  Woven  Wire  Compkny 
against  D.  T.  Brooks.  Judgment  for  plain- 
tiff, and  defendant  appeals.     Affirmed. 

Silvers  &  Silvers,  for  appellant  S.  W. 
Dooley,  for  respondent 

JOHNSON,  J.  Defendant  appealed  from  a 
Judgment  against  him  In  the  circuit  court 
and  brought  the  case  here  on  a  transcript  of 
the  Judgment  and  order  of  appeal.  Aside 
from  the  recitals  In  what  purports  to  be  a 
bill  of  exceptions,  the  abstract  of  the  record 
filed  by  appellant  fails  to  show  the  verdict 
and  Judgment  filing  and  overruling  of  mo- 
tion for  new  trial,  and  filing  of  bill  of  ex- 
ceptions. It  has  been  held  over  and  over 
again  that  such  matters  cannot  be  proved 
by  the  recitals  of  the  bill  of  exceptions,  but 
must  appear  from  the  record.  Cumming» 
V.  Filer,  121  Mo.  App.  676.  97  S.  W.  218; 
Redd  V.  Railway,  122  SIo.  App.  93,  08  S.  W. 
89;  Walner  v.  Wade  (Mo.  App.)  101  S.  W. 
686;  St  Charles  ex  rel.  v.  Deemar,  174 
Mo.  122,  78  S.  W.  469;  Williams  v.  Harris, 
110  Mo.  App.  638,  86  S.  W.  643;  Kampf  T. 
Transit  Co.,  102  Mo.  App.  314,  76  S.  W. 
642;  Hughes  t.  Henderson,  96  Mo.  App.  312, 
68  S.  W.  1009. 

None  of  the  errors  assigned  Is  properly  be- 
fore us  for  review,  and,  accordingly,  the 
Judgment  must  be  affirmed.    All  concur. 


LIGHTE'OOT  et  al.  v.  ST.  LOUIS  &  S.  F. 

R.  CO. 

(Kansas  City  rourt  of  Anpeals.    Missouri. 

Oct  7,  1907.) 

1.  Carriers— Destruction  of  Goods— Proxi- 
mate Cause. 

Where  the  flood  which  injured  a  shipment 
of  eggs  appeared  so  suddenly  and  with  such 
magnitude  and  force  that  its  advent  could  not 
be  anticipated  nor  its  consequences  averted  by 
the  exercise  of  human  care  and  foresight,  it  was 
the  proximate  cause  of  such  injury,  and  negli- 
gent delay,  if  any,  of  the  carrier  in  transporting 
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tbe  eggs,   whereby   they   were  exposed  to   the 
flood,  was  but  the  remote  caase. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  9,  Carriers,  {{  625,  628,  539,  540.] 

2.  Save. 

Where  the  flood  which  injured  a  shipment 
of  eggs  appeared  so  suddenly  and  with  such 
magnitude  and  force  that  in  a  few  hours  it 
covered  the  wide  valley  of  the  river  with  water 
over  10  feet  deep,  and  the  warning  was  so  brief 
very  little  property  was  removed  to  places  of 
safety,  that  officers  of  the  carrier  knew  from 
newspaper  reports  that  the  watershed  of  that 
river  and  another  into  which  it  emptied  was  re- 
ceiving extraordinary  rainfall,  that  both  rivers 
were  greatly  swollen,  and  that  their  waters  were 
expected  to  continue  to  rise,  was  insufficient  to 
establish  negligence  on  the  part  of  the  carrier 
in  that  in  the  exercise  of  care  it  should  have 
anticipated  such   flood. 

VE/d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  H  525,  528.] 

3.  Same. 

Where,  a  shipment  of  eggs  having  been 
caaght  In  transit  by  a  flood,  it  was  agreed  be- 
tween one  of  the  owners  and  the  carrier  that 
the  owner  should  take  charge  of  the  eggs  and 
liandle  them,  for  the  account  of  the  carrier,  such 
agreement  did  not  affect  the  rights  of  the  par- 
ties by  serving  to  create  a  liability  on  the  part 
of  the  carrier  for  the  loss  suffered. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  S  537.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; W.  B.  Teasdale,  Judge. 

Action  by  D.  N.  Lightfoot  and  others 
against  tlie  St.  Louis  &  San  Francisco  Rail- 
road Company.  Judgrment  for  plaintiffs,  and 
defendant  appeals.     Reversed. 

L.  F.  Parker,  Pratt,  Dana  &  Black,  and 
Hunt  C.  Moore,  for  appellant.  Joseph  S. 
Rust,  for  respondents. 

JOHNSON,  J.  Action  to  recover  damages 
alleged  to  have  been  caused  by  the  negligent 
delay  of  defendant,  a  common  carrier.  In 
the  transportation  of  a  car  of  eggs  shipped  by 
plaintiffs  from  Ash  Grove,  Mo.,  to  Chicago. 
The  answer,  In  addition  to  a  general  denial, 
contains  an  averment  that  tbe  Injury  to  the 
property  was  the  direct  result  of  an  act  of 
God.  At  the  close  of  the  evidence,  defend- 
ant's request  for  a  peremptory  Instruction 
was  refused,  and  the  case  was  submitted  to 
the  jury  on  the  theory  that  the  evidence 
afforded  room  for  a  reasonable  difference 
of  opinion  on  the  issue  of  the  proximate 
cause  of  tbe  injury.  That  Issue  was  resolved 
In  favor  of  plaintiffs,  who  recovered  judg- 
ment, from  which  defendant  prosecutes  this 
appeal. 

The  evidence  most  favorable  to  plaintiffs 
tends  to  show  that  in  tbe  course  of  trans- 
portation the  car  arrived  at  Kansas  City 
early  in  the  morning  of  May  30,  1903,  over 
defendant's  road,  and  should  have  been  de- 
livered to  the  connecting  carrier  during  that 
day  In  time  to  depart  on  an  evening  train 
for  Chicago,  hut  that  defendant  neglected 
to  make  such  delivery,  and  early  the  next 
morning  a  great  flood  inundated  Its  yards  in 
Kansas  City,  partly  submerged  the  car,  and 
greatly  damaged  the  eggs.    The  facts  l>efore 


us  are  similar  in  essential  particulars  to 
those  considered  In  tbe  case  of  Moffatt  Com- 
mission Co.  V.  Railroad,  113  Mo.  App.  514, 
88  S.  W.  117,  and  for  the  reasons  expressed 
in  that  case  and  In  the  later  cases  of  Pinker- 
ton  V.  Railroad,  117  Mo.  App.  2S8,  93  S.  W. 
840,  and  Lamar  Mfg.  Co.  v.  Railroad,  117  Mo. 
App.  453,  93  S.  W.  851,  we  find  no  difficulty 
In  reaching  the  conclusion  that  the  negli- 
gence, If  any,  of  defendant  In  delaying  the 
car  at  Kansas  City,  was  but  a  remote  cause 
of  the  injury;  the  direct  cause  being  the 
flood  which  appeared  so  suddenly  and  with 
such  magnitude  and  force  that  its  advent 
could  not  be  anticipated  nor  its  consequences 
averted  by  the  exercise  of  human  care  and 
foresight  Plaintiffs  vainly  endeavored  to 
establish  negligence  on  the  part  of  defend- 
ant which  co-operated  with  this  act  of  God 
by  drawing  from  its  officers,  who  testified  as 
witnesses  to  the  admission  that  they  knew 
from  newspaper  reports  the  watershed  of  the 
Missouri  and  Kansas  rivers  had  l)een,  and 
was,  receiving  extraordinary  rainfall,  that 
both  rivers  were  greatly  swollen,  and  that 
their  waters  were  expected  to  continue  to 
rise.  But,  to  say  from  these  facts  (as  we 
must  to  sustain  the  judgment)  that  defend- 
ant. In  the  exercise  of  care,  should  have  an- 
ticipated the  suddenness  and  magnitude  of 
the  flood  which  swept  down  the  Kansas  river, 
and  in  a  few  hours  covered  its  wide  valley 
with  water  over  10  feet  in  depth,  would  be 
to  bold  defendant  to  the  exercise  of  a  degree 
of  care  with  respect  to  this  car  of  eggs  be- 
yond that  to  be  expected  of  the  most  careful 
and  prudent  persons.  It  is  a  matter  of  com- 
mon knowledge  that  tbe  people  whose  homes 
were  in  the  path  of  the  flood  and  those  en- 
gaged in  the  numerous  activities  located  in 
that  area  were  so  completely  surprised  by 
the  visitation  that  many  lives  were  endan- 
gered and  property  of  enormous  value  de- 
stroyed. The  warning  was  So  brief  that 
very  little  property  was  removed  to  places  of 
safety  before  the  disaster  befell.  The  prin- 
ciples applicable  to  the  present  situation  have 
been  so  fully  discussed  in  the  cases  to  which 
we  have  referred  and  in  other  recent  cases 
(Grier  v.  Railway  Co.,  108  Mo.  App.  505,  84 
S.  W.  158;  Rodgers  v.  Railroad  [Kan.]  88 
Pac.  885;  Cattle  Co.  v.  Railroad  [C.  C] 
135  Fed.  135 ;  Id.,  147  Fed.  457,  77  C.  C.  A. 
601)  that  we  deem  It  unnecessary  to  give  them 
an  extended  discussion  here.  There  was  no 
Issue  of  fact  to  submit  to  the  jury,  and  the 
learned  trial  judge  erred  in  not  sustaining 
the  demurrer  to  tbe  evidence. 

It  further  appears  from  the  evidence  that, 
while  the  flood  was  at  Its  height,  one  of 
the  plaintiffs  came  to  Kansas  City  and  took 
charge  of  the  eggs  under  an  agreement  with 
defendant's  agent  to  handle  them  for  the  ac- 
count of  defendant  He  carried  lee  to  the 
car  In  boats  to  preserve  the  property  until 
it  could  be  sold,  and,  when  sales  were  made, 
carried  the  eggs  to  shore  by  boat.  In  this 
way,  the  full  value  of  the  property  in  its 
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damaged  condition  was  realized.  We  do 
not  agree  with  the  argument  of  plaintiffs 
that  the  aathorlty  thus  glvm  by  defendant's 
agent  to  plaintiffs  affected  the  rights  of  the 
parties  by  serving  to  create  a  liability  on 
the  part  of  defendant  to  make  good  the  loss 
suffered.  It  was  the  duty  of  defendant  to  do 
all  In  Its  power  to  minimize  the  loss.  The 
property  being  of  a  highly  perishable  nature, 
already  damaged,  and  In  a  situation  where 
the  car  could  not  be  moved  for  some  time, 
the  only  thing  that  could  be  done  to  save 
anything  out  of  It  was  that  which  was  done. 
Defendant  would  have  been  Justified  In  em- 
ploying a  stranger  to  the  transaction  to  pre- 
serve and  sell  the  eggs  for  Its  account,  and 
there  is  no  reason  for  holding  It  liable  be- 
cause it  thus  employed  one  of  the  plaintiffs, 
Instead  of  a  stranger. 

It  follows  that  the  judgment  must  be  re- 
versed.   All  concur. 


AMERICAN  STORAGE  &  MOVING  CO.  t. 
HARDING  et  aL 

(Kansas  City  Court  of  Appeals.    Missouri. 
Oct  7,  190T.) 

1.  Replkvih— Petition— SuFFiciENCT. 

Where  it  appeared  that  plaintiff  claimed  a 
special  interest  m  the  property  as  the  holder  of 
a  lien  against  it,  and  the  petition  contained  the 
eQuivaleht  of  an  express  averment  of  the  right 
to  the  immediate  possession  of  the  property,  the 
petition  was  sufficient,  on  objection  to  the  in- 
troduction of  any  evidence  thereunder,  though 
not  expressly  alleging  that  plaintiff  was  en- 
titled to  the  immediate  possession  of  the  prop- 
erty at  the  commencement  of  the  action ;  the 
rule  being  that  allegations,  though  informal, 
which  contain  all  the  elements  of  a  cause  of 
action,  are  sufficient, 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Replevin,  f§  211-214.] 

2.  CnATTEL  MOBTOAOES— DlSTINaUISUED  TBOM 

Otheb  Transactions. 

An  owner  of  household  goods  arranged  with 
plaintiff  for  the  removal  and  storage  thereof 
and  a  loan  of  money.  Pursuant  thereto,  plain- 
tiff advanced  the  money,  prepared  the  goods  for 
shipment,  and  loaded  them  in  a  railroad  car, 
taking  a  bill  of  lading,  naming  itself  as  con- 
signor and  consignee,  and  a  writing  was  execut- 
ed by  the  owner  to  plaintiff,  in  which  it  was 
agreed  that  plaintiff  should  hold  the  goods  "un- 
til said  money  is  refunded."  This  writing  was 
not  acknowledged  nor  filpd  with  the  recorder  of 
deeds.  Held,  that  the  delivery  of  the  goods  was 
a  bailment,  and  that  the  writing  amounted  mere- 
ly to  an  acknowledgment  of  a  lien  to  which 
plaintiff  was  entitled,  and  was  not  a  chattel 
mortgage,  and  hence  plaintiff,  being  in  poases- 
slon  at  the  time  of  the  levy  ot  attachments 
against  the  owner  thereon,  was.  as  against  such 
attachments,  entitled  to  possession. 

SEJd.  Note.— For  cases  In  point,  see  Cent  Dig. 
.  9,  Chattel  Mortgages,  gg  4-13.] 

8.  Trial— Abotjment  of  Counsel— Action  ov 

CotTRT. 

Where,  on  objection  to  remarks  of  plain- 
tiff's attorney  in  his  argument  the  court  In  each 
instance  reproved  the  offending  attorney  and 
Instructed  the  jury  to  disregard  the  objectionable 
remarks,  the  correction  was  sufficient 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  {  31G.] 

Appeal  from  Circuit  Court,  Pettla  County ; 
Louis  Hoffman,  Judga 


Replevin  by  the  American  Storage  &  Mov- 
ing Company  against  Charles  W.  Harding, 
constable,  and  D.  I.  Sampson,  deputy.  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
AflSrmed. 

B.  G.  White  and  Bamett  &  Bamett  for 
appellants.  R.  A.  Hlgdon  and  Bente  ft  Wil- 
son, for  respondent 

JOHNSON,  J.  This  Is  an  action  in  repler-  ■ 
in  begun  in  the  circuit  court  of  Pettis  county 
on  January- 10,  1904,  to  recover  possession  of 
certain  household  goods.  A  trial  before  a 
jury  resulted  in  a  verdict  and  judgment  in 
favor  of  plaintiff,  and  the  cause  is  here  on 
appeal  of  defendants. 

Defendants,  at  the  trial,  objected  to  the 
Introduction  of  any  evidence  on  the  ground 
that  the  petition  failed  to  state  a  cause  of 
action,  and  at  the  conclusion  of  the  evidence 
offered  an  Instruction  in  the  nature  of  a  de- 
murrer thereto.  The  rulings  of  the  court  on 
the  objection  and  instruction  were  adverse 
to  defendants,  and  constitute  the  chief  ground 
on  which  a  reversal  of  the  judgment  is  sought 
The  objection  to  the  petition  Is  founded  on 
the  claim  that  it  omits  the  allegation  that 
plaintiff  was  entitled  to  the  immediate  pos- 
session of  the  property  at  the  time  of  the 
commencement  of  the  action.  The  petition 
does  not  contain  the  express  allegation,  bat 
the  facts  alleged  disclose  that  plaintiff  claim- 
ed a  special  Interest  in  the  property  as  the 
bolder  of  a  ilen  against  it  and  contains  the 
legal  equivalent  of  an  express  averment  of 
the  right  to  its  Immediate  possession.  Under 
our  system,  the  pleader  is  not  required  to 
employ  any  particular  formula  of  words  in 
the  statement  of  a  constitutive  fact  and 
where  the  statement,  though  Infonn.tl,  un- 
mistakably contains  all  of  the  elements  of  a 
complete  cause  of  action,  it  is  sufficient  The 
objection  to  the  Introduction  of  evidence  was 
properly  overruled. 

The  facts  adduced  necessary  to  be  consid- 
ered in  disposing  of  the  demurrer  to  the  evi- 
dence are  as  follows :  The.  household  goods 
In  controversy  were  the  property  of  a  Mrs. 
Hughes,  who,  for  a  short  time,  had  been  keep- 
ing house  In  Sedalia,  to  which  place  she  had 
removed  from  St  Louis.  She  resolved  on  re- 
turning to  the  latter  city,  and,  being  entirely 
without  money,  made  arrangements  by  tele- 
phone with  plaintiff,  a  corporation  doing  a 
transfer  and  storage  business  in  St  Louis, 
for  the  removal  and  storage  of  her  goods  and 
for  a  loan  of  money  to  defray  her  personal 
expenses.  Pursuant  to  the  agreement  plain- 
tiff sent  packers  to  Sedalia  to  prepare  and 
ship  the  goods  to  St  Louis,  and  sent  by  one 
of  them  the  amount  of  money  agreed  upon  as 
a  loan.  The  packers  prepared  the  goods  for 
shipment  delivered  the  money  to  Mrs.  Hughes, 
loaded  the  goods  in  a  railroad  car  for  trans- 
portation, and  received  from  the  carrier  a  bill 
of  lading.  In  which  plaintiff  appeared  as  both 
consignor  and  consignee.    Th%  amount  of  the 
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Indebtedness  tbns  Incurred  by  Mrs.  Hngbes 
to  plalntlir  on  account  of  Bervlces  and  ad- 
vances was  $179.23,  and  a  written  agreement 
was  executed  and  delivered  by  her  to  the 
agent  of  plaintiff,  In  which  It  was  agreed 
that  plaintiff  should  bold  tbe  goods  "until 
said  money  Is  refunded."  This  Instrument 
was  not  acknowledged,  nor  was  It  filed  with 
the  recorder  of  deeds.  After  the  goods  were 
loaded  In  the  car,  and  a  bill  of  lading  Issued 
by  the  carrier,  defendants,  who  were  the  con- 
stable and  his  deputy,  levied  on  them  under 
several  writs  of  attachment  Issued  In  actions 
brought  against  Mrs.  Hughes  by  several  of 
her  creditors.  Among  the  grounds  charged  in 
the  attachment  affidavits  were  alleged  fraud- 
ulent acts  of  defendant  In  those  actions,  with 
respect  to  the  disposition  of  her  property. 
It  Is  not  argued  by  defendants  herein  that 
either  Mrs.  Hughes  or  plalntlfT,  In  the  trans- 
action under  consideration,  was  actuated  by 
any  fraudulent  purpose  towards  tbe  creditors 
of  Mrs.  Hughes,  but  It  Is  contended  that 
plaintiff  should  not  be  permitted  to  recover 
for  the  reason  that  the  written  Instrument 
executed  by  Mrs.  Hughes  and  delivered  to 
plalutlff  amounted  In  law  to  a  chattel  mort 
gage  and  was  void  as  against  attaching  cred- 
itors because  of  the  failure  of  the  mortgagee 
to  file  It  with  tbe  recorder  of  deeds  or  to  take 
and  hold  possession  of  tbe  property  as  such 
mortgagee. 

It  Is  conceded  that  plaintiff  was  in  actual 
possession  of  the  goods  at  the  time  of  tbe 
levy  of  tbe  writs,  but  it  Is  argued  that  the 
possession  wn  held  by  plaintiff  as  the  agent 
of  Mrs.  Hughes,  and  not  as  mortgagee  or 
pledgee.  There  Is  no  merit  In  the  contention. 
The  delivery  of  the  property  by  Mrs.  Hughes, 
its  owner,  to  plaintiff,  under  the  terms  of 
the  agreement  disclosed,  established  a  species 
of  twiiment.  Plaintlfl*,  as  bailee,  undertook 
for  hire  to  discharge  the  duties  of  a  forward- 
ing merchant  and  warehouseman.  The  rule, 
supported  by  tbe  weight  of  authority  in 
America,  is  that  a  bailee  of  this  character,  as 
long  as  be  retains  possession  of  the  subject 
of  bailment,  is  entitled  to  a  lien  thereon,  not 
only  for  his  compensation,  but  for  advances 
made  by  him  to  the  bailor  as  a  part  of  the 
transaction.  And  such  lien  may  be  enforced 
whether  or  not  it  be  evidenced  in  writing. 
Actual  and  open  possession  of  the  property 
by  the  bailee  alone  will  suffice  to  sustain  the 
IIoL  When  wrongfully  dispossessed  of  the 
property,  the  bailee  may  maintain  replevin 
for  Its  recovery.  He  holds  possession  in  the 
double  character  of  agent  for  the  bailor  and 
of  warehouseman,  and  In  the  latter  capacity 
is  entitled  to  possession,  even  against  the 
bailor,  until  his  charges  are  paid.  Tbe  pledge 
executed  by  the  tiailor  In  the  present  Instance 
amounted  to  nothing  more  than  a  written  ac- 
knowledgment of  the  existence  of  a  Hen  to 
which  plaintiff  was  entitled,  under  the  rule 
stated,  and,  as  the  evidence  offered  by  plain- 
tiff shows  that  the  bailee  was  In  the  actual 


possession  of  the  subject  of  bailment  at  the 
time  of  the  levy  of  the  writs  of  attachment, 
the  learned  trial  judge  committed  no  error  In 
refusing  the  demurrer  to  the  evidence  and  in 
sending  the  case  to  the  jury. 

We  have  examined  the  Instructions  given, 
and  find  that  they  fairly  declare  the  law  ap- 
plicable to  the  facts  In  Issue.  In  tbe  views 
expressed  we  have  sufficiently  answered  the 
objections  made  to  them.  Complaint  is  made 
of  Improper  remarks  made  by  one  of  the  at- 
torneys for  plaintiff  In  his  argument  to  the 
Jury.  Counsel  for  defendants  made  timely 
objections,  which  were,  sustained  by  the 
learned  trial  judge,  who,  each  time,  reproved 
the  offending  attorney  and  Instructed  the 
jury  to  disregard  the  objectionable  state- 
ments. We  think  the  correction  administer- 
ed was  sufficient,  and  that  no  prejudice 
against  defendants  was  Injected  Into  the 
minds  of  the  jury  by  these  Incidents. 

The  judgment  Is  affirmed.    All  concur. 


DEES  V.  ST.  LOUIS  &  8.  F.  R.  00. 
(St.  Louis  Court  of  App-nls.    Missouri.    Sept. 

23.  1907.) 
Railroads — Kiixino  AnntALS— Evidenoe. 

Evidence  held  to  sustain  a  finding  that 
plaintiff's  mare,  which  strayed  from  plaintiff's 
pasture  upon  defendant's  adjoining  unfenced 
right  of  way,  was  killed  by  collision  with  one 
of  defendant's  trains. 

Appeal  from  Circuit  Court,  Wayne  Coun- 
ty; Jos.  J.  Williams,  Judge. 

Action  by  R.  L.  Dees  against -the  St  Louis 
&  San  Francisco  Railroad  Company.  From 
a  judgment  tor  plaintiff,  defendant  appeals. 
Affirmed. 

L.  F.  Parker  and  James  Orchard,  for  ap- 
pellant   O.  L.  Munger,  for  respondent 

NORTONI,  J.  This  suit  is  for  double  dam- 
ages under  section  1105,  Rev.  St  1899  [Ann. 
St  1906,  p.  945],  against  the  railroad  for  the 
kllUntf  of  plaintiff's  mare.  The  petition  Is  in 
the  usual  form,  and  alleges,  in  substance,  the 
defendant  was  oi>erating  its  locomotives  and 
trains  at  a  point  where  Its  road  passes 
through  Inclosed  lands,  and  where  defendant 
was  required  to,  but  bad  failed  and  neglected 
to,  fence  Its  right  of  way,  in  consequence  of 
which  neglect  plaintlfTB  mare  came  upon 
the  track  and  was  killed.  The  trial  was  had 
before  a  jury  in  the  circuit  court  and  plain- 
tiff recovered.    Defendant  appeals. 

The  only  error  assigned  Is  that  the  evi- 
dence is  insufficient  to  support  the  verdict, 
and  the  court  erred  in  refusing  to  peremp- 
torily direct  a  finding  for  defendant  On  the 
part  of  plaintiff;  It  appears  In  proof  by  the 
evidence  of  several  witnesses  that  defend- 
ant's railway  passes  through  plaintiff's  farm 
and  adjacent  to  his  pasture.  At  the  time  In 
question,  it  maintained  no  fence  along  the 
sides  of  its  right  of  way  next  adjacent  to  ttie 
pasture.    That   on    November    2d    plaintlffi 
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turned  hla  mare  Into  tbe  pasfnre,  aa  was  hU 
custom,  Bome  distance  from  tbe  railroad. 
Tbe  animal  was  then  sdnnd  in  body  and  In 
good  order  In  every  respect  Hiereafter,  tbat 
evening,  two  trains  passed  over  the  road. 
Plaintiff's  mare  was  found  tbe  following 
morning  lying  dead  upon  defendant's  right 
of  way,  about  18  or  20  feet  from  tbe  track. 
She  was  much  swollen,  and  several  bruises 
and  abrasions  were  on  her  bead  and  body. 
Indicating  a  collision.  One  bruise,  or  abra- 
sion of  the  skin,  rather,  was  upon  the  head 
betn-een  tbe  eye  and  tbe  ear;  another  was 
on  the  hip;  and  a  tbird,  and  apparently  tbe 
most  serious,  was  a  bruised  cut  on  her  side 
near  the  flank,  said  to  be  from  four  to  six 
Inches  wide,  and  about  twelve  Inches  In 
length.  There  was  at  this  point  on  the  body 
a  protrusion  as  well,  Indicating  Internal  In- 
Jury.  Blood  was  also  found  to  have  been 
running  from  tbe  nose  of  the  animal  where 
it  lay.  Besides  this  evidence,  tending  to 
support  tbe  theory  of  a  collision  with  some 
great  force,  the  proof  tended  to  show  that 
tbe  mare  had  been  upon  tbe  railroad  track 
before  her  death.  A  witness  said :  "I  found 
two  or  three  tracks  that  looked  like  horses 
hoofs"  on  the  track  near  tbe  point  and  Just 
south  of  where  tbe  mare  was  found  dead  on 
tbe  right  of  way.  Weeds  and  vegetation  on 
tbe  right  of  way  between  the  track  and 
where  the  mare  was  found  lying  were 
knocked  off  or  down,  and  there  was  a  little 
blood  on  the  ends  of  tbe  ties  there,  as  well 
as  blood  between  tbe  rails.  While  there  was 
no  direct  proof  of  a  coIUsion,,  the  facts  and 
circumstances  certainly  tended  with  great 
force  to  prove  the  mare  was  upon  the  track 
because  of  defendant's  negligence  to  fence 
tbe  same,  and  qame  to  her  death  by  a  colli- 
sion with  its  passing  train,  and  tbe  court  did 
not  err  In  overruling  defendant's  request  and 
referring  the  Issue  to  the  jury.  It  seems  to 
us  that  no  other  reasonable  Inference  can  be 
deduced  therefrom  than  that  found  bf  the 
Jury;  that  Is,  the  mare  came  to  her  death 
because  of  a  oollision  with  a  passing  train, 
and  the  evidence  in  support  of  the  verdict 
and  Judgment  is  not  only  substantial,  but 
ample.  Indeed.  Such  matters  may  be  es- 
tablished as  well  by  circumstantial  as  direct 
proof,  and  here  all  tbe  collateral  facts  tend 
to  establish  the  principal  fact  of  collision. 
Logan  V.  St  L.,  M.  &  S.  B.  Ry.  Co.,  Ill  Mo. 
App.  6T4,  86  S.  W.  565;  Blewltt  v.  Wyan- 
dotte, etc,  Ry.  Co.,  72  Mo.  685.  True,  de- 
fendant's engineer  and  fireman  gave  evidence 
to  the  effect  that  although  they  remember 
the  date  and  passing  over  tb«  road  at  the 
time  in  question,  they  neither  saw  theplain- 
tiff*s  mare  nor  bad  knowledge  of  colliding 
with  any  animal,  and  that  such  a  collision 
could  not  well  have  occurred  without  their 
knowing  of  it  However  this  may  be.  It  was 
a  question  of  fact  for  the  jury  to  determine 
on  the  circumstances  and  the  inferences 
therefrom,  as  introduced  by  the  plaintiff,  and 
the  evidence  last  mentioned.    It  la  familiar 


law  that  tbe  jury  are  tbe  sole  judges  of  the 
credibility  of  the  witnesses  and  tbe  weight 
and  value  that  should  be  given  to  their  tes- 
timony. 

The  judgment  was  for  the  right  party,  and 
should  be  affirmed. 

It  is  so  ordered. 

BLAND,  P.  3^  and  GOODE,  J.,  ctmcor. 


STATE  V.  McKEB  et  al. 

(Kansas  City  Coart  of  Appeals.    Missouri. 
Oct  7,  1907.) 

1.  iNDicnnERT  —  JoiRniB  or  CoTTNra  —  Dc- 
OREBS  OF  Offenses. 

Rev.  St  18a9,  i  2524  [Ann.  St  1906.  p. 
1504],  providing  that  when  by  law  an  offense 
comprises  different  degrees,  an  indictment  may 
contain  coants  for  the  different  degrees,  does 
not  apply  to  cases  where  the  crime  is  not  by 
statute  divided  and  cannot  be  separated  into 
degrees. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  {  408.] 

2.  Statutes  —  Repeal  of  Penai,  .\ct  by 
Ehactimo  Anotheb  wrni  Different  Pun- 
ishment. 

Where  the  same  act  is  made  both  a  felony 

and  a  misdemeanor  by  different  statutes,  both 

statnteg  cannot  be  enforced,  bnt  the  one  last  re- 

I  ceiving  consideration  of  the  L^islatnre  repeals 

the  other. 

[Ejd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  44,  Statutes,  {  240.] 

8.  Telephones— Offenses  Incident  to  Main- 
tenance—Statttoet  Pbovisions— Repeal^ 
Rev.  St  1899,  {  1261  [Ann.  St.  1906,  p. 
1082],  making  the  unlawful  interference,  etc., 
with  telephone  lines,  a  misdemeanor,  was  re- 
pealed by  Laws  1901,  p.  129,  including  tele- 
phone companies  in  the  provisions  of  Rev.  St 
1899,  I  1957  [Ann.  St  1006,  p.  1324],  under 
which  the  malicious  injury  of  lines  of  telegraph 
companies  was  a  felony. 

Appeal  from  Circuit  Court,  Polk  Ooonl^; 
Argus  Cox,  Judge. 

J.  C.  McKee  and  another  were  convicted  of 
cutting  telephone  wires,  and  appeal.  Be- 
versed. 

See  95  S.  W.  401. 

O.  H.  Skinker,  for  appellants.  Rechow  & 
Pnfabl  and  E.  D.  Upton,  for  the  State. 

JOHNSON,  J.  Defendants  were  tried  and 
convicted,  on  information  of  the  prosecuting 
attorney  of  Polk  county,  on  the  charge  of 
cutting  wires  of  a  telephone  line  owned  by 
a  partnership  known  as  the  "Farmers'  Boli- 
var &  Van  Telephone  Company."  Two  of- 
fenses are  alleged  In  separate  counts  of  tbo 
information,  both  of  which  occurred  January 
20,  1901.  Defendant  McEee  was  fined  $10, 
and  defendant  Allen  $1,  on  each  count  An 
appeal  was  granted  defendants  to  this  court. 
In  tbe  brief  filed  by  their'  counsel.  It  Is 
argued  that,  as  the  prosecution  Is  for  alleged 
violations  of  section  1281,  Rev.  St  1899  [Ann. 
St  1906,  p.  1032],  and  the  wires  cut  are  the 
property  of  a  partnership,  and  not  of  a  cor- 
poration, an  interpretation  of  the  statute 
which  would  bring  tbe  offenses  charged  wlth- 
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In  Its  proTlsloQS  would  be  obnozloaa  to  sec- 
tion 28,  art.  4,  of  the  Constitution  of  the  state 
[Ann.  St.  1906,  p.  185].  The  point  thus  Is 
stated:  "If  said  section  1261  was  Intended 
to  apply  to  telephone  lines  owned  and  operat- 
ed by  Individuals,  then,  as  It  was  enacted 
under  a  title  Indicating  that  the  bill  referred 
only  to  corporations,  It  must  be  held  to  be 
unconstitutional  and  void" — citing  State  v. 
Borden,  164  Mo.  221,  64  S.  W.  172;  Wltzmann 
V.  Railway,  131  Mo.  612,  33  S.  W.  181 ;  State 
ex  rel.  v.  County  Court,  102  Mo.  531,  15  S. 
W.  79 ;  State  v.  Perslnger,  76  Mo.  346.  Thus 
being  asked,  In  the  event  we  should  reach  the 
conclusion  that  the  statute  was  Intended  by 
the  lawmaking  body  to  apply  to  telephone 
lines  owned  by  natural  as  well  as  those  own- 
ed by  artlflclal  persons,  to  determine  the 
question  whether  the  enactment  was  con- 
stitutional, we  entertained  the  view  that  a 
constitutional  question  was  raised,  and,  ac- 
cordingly, certified  the  cause  to  the  Supreme 
Court  But  that  tribunal  held  that  no  such 
question  Is  Involved,  and  remanded  the  cause. 
State  of  Missouri  v.'  Clark  McKee  et  al.,  196 
Mo.  106,  95  8.  W.  401.  In  the  opinion  filed, 
the  Supreme  Court  held  that  "the  question 
presented  In  this  case  simply  Involves  the 
construction  of  the  statute,  and  not  a  con- 
struction of  the  Constitution  of  this  state." 
Evidently  tbls  conclusion  must  have  been 
drawn  from  one  of  two  hypotheses,  viz., 
either  that  the  legislative  Intent  as  expressed 
In  the  statute,  beyond  question,  excluded  tele- 
phone Hues  owned  by  natural  persons  from 
the  protection  of  Its  provisions,  or  else  that 
the  statute  should  be  pronounced  void  on 
ground  which  does  not  require  the  determina- 
tion of  a  constitutional  question.  For  us  to 
hold  that  the  statute  does  Include  offenses 
against  the  property  of  natural  persons,  and 
Is  valid  but  for  the  section  of  the  Constitu- 
tion Invoked,  would  of  necessity  compel  us 
to  interpret  that  portion  of  the  Constitution — 
an  act  clearly  beyond  the  scope  of  our  Juris- 
diction, and  therefore  one  which  we  must 
assume  the  Supreme  Court  had  no -thought 
of  asking  us  to  perform.  A  thorough  con- 
sideration of  the  case  convinces  us  that  a 
proper  disposition  thereof  does  not  call  for  a 
construction  of  the  Constitution,  since  sec- 
tion 1261  should  be  held  void  on  ground  dis- 
associated from  the  constitutional  question 
presented,  but  which  Is  properly  before  us. 

The  Important  facts  of  the  case  are  not 
a  matter  of  substantial  difference  between 
the  parties.  Defendants  were  In  the  service 
of  a  telephone  company  which,  at  the  time 
of  the  oftenses,  was  operating  telephone  lines 
In  Polk  and  adjacent  counties.  Some  farmers 
had  Joined  In  partnership  to  build  and  op- 
erate a  telephone  exchange  in  their  neighbor- 
hood, and  had  crossed  the  line  of  defendant's 
company  at  two  places,  stringing  their  wires 
some  distance  above  those  of  their  competitor. 
Defendants  seviered  the  new  wires  at  the 
crossings,  believing,  so  they  say,  that  on  ac- 
count of  interior  construction  the  wires  of 


the  Farmers'  line  soon  would  become  de- 
tached from  the  poles  and  fall  across  the  low- 
er wires  In  a  manner  to  Interfere  with  the 
service  of  defendants'  company  to  Its  patrons. 
It  goes  without  saying  that  these  lawless  acts 
cannot  be  defended  from  any  reasonable 
standpoint,  and  that  defendants  should  be 
adequately  punished  for  what  they  admit 
was  a  willful  and  intentional  destruction  of 
proi)erty  of  others,  but  the  Judgment  must 
be  reversed  for  the  reason  that  defendants 
were  prosecuted  on  Information,  under  the 
provisions  of  section  1261,  Rev.  St  1899,  for 
the  commission  of  misdemeanors,  while  the 
offenses  for  which  they  were  convicted  are 
classified  as  felonies  In  section  1967,  Rev. 
St  1899,  as  amended  in  1901,  Laws  1901,  p.  129 
[Ann.  St  1906,  p.  1324].  This  section  appears 
In  the  chapter  relating  to  "Crimes  and  Punish- 
ments," and,  as  amended,  reads:  "Every  per 
son  who  shall  willfully  and  maliciously  In- 
jure, molest  or  destroy  any  of  the  lines, 
wires,  posts,  piers  or  abutments  of  any  tele- 
graph or  telephone  company,  owner  or  as- 
sociation, or  any  other  materials  or  prop- 
erty of  such  company,  owner  or  association, 
used  in  or  about  the  transmission  of  dis- 
patches or  other  communications,  shall,  up- 
on conviction,  be  punished  by  imprisonment 
in  the  penitentiary,  for  the  term  of  two  years, 
or  by  fine  not  exceeding  five  hundred  dollars. 

In  this  state,  the  term  "felony"  has  been 
defined  as  follows :  "The  term  'felony,'  when 
used  in  this  or  any  other  statute,  shall  be  con- 
strued to  mean  any  offense  for  which  the 
offender,  on  conviction,  shall  be  liable  by  law 
to  be  punished  with  death  or  Imprisonment  in 
the  penitentiary,  and  no  other."  Section 
2.393,  Rev.  St  1899  [Ann.  St  1906,  p.  1466]. 
Under  this  definition,  the  offenses  charged 
constitute  a  felony  under  the  provisions  of 
section  1957,  and,  being  such,  defendants 
could  be  prosecuted  for  their  commission  only 
by  IndlcOient  Section  2476,  Rev.  St  1899 
[Ann.  St  1906,  p.  14861;  Const  {  12,  p.  64 
[Ann.  St  1906,  p.  134].  But  it  Is  contended  by 
counsel  for  the  state  that  the  acts  of  defend- 
ants, by  the  express  terms  of  section  1261, 
are  classed  as  misdemeanors,  and  that  this  en- 
actment sufflclently  supports  a  prosecution  on 
information.  Section  1261  appears  in  the 
chapter  of  the  statutes  relating  to  telegraph 
and  telephone  companies,  and  though  it  dif- 
fers some  in  phraseology  from  section  1957, 
in  the  description  of  the  acts  to  which  it  Is 
intended  to  apply,  the  differences  are  not  of 
substance,  and  the  two  sections  deal  with  the 
same  acts,  and,  we  think,  were  Intended  to 
apply  to  tie  same  classes  of  persons.  There 
is  no  substantial  difference  in  the  meaning  of 
the  terms  "willfully  and  maliciously,"  as  em- 
ployed In  section  1957,  and  "unlawfully  and 
Intentionally,"  in  section  1201.  "Malicious 
trespass"  or  "injury"  to  property  has  been 
defined  by  the  Legislature  to  mean  a  wrong- 
ful, intentional,  and  willful  injury,  and  Is 
not  confined  to  cases  where  the  offender  Is 
actuated  by  an  evil  animus  against  the  own- 
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er  of  tbe  property  or  the  projlferty  Itself.  Sec- 
tion 1989,  Rev.  St  1899  [Ann.  St  1906,  p. 
1332]. 

We  therefore  are  confronted  with  the  anom- 
aly of  a  single  act  being  defined  and  made 
punlsh'able  as  a  -misdemeanor  in  one  sec- 
tion of  the  statute  and  as  a  felony  In  anoth- 
er. It  is  true  the  statutes  provide  (section 
2524,  Rev.  St.  1899  [Ann.  St  1906,  p.  1504]) : 
"When  by  law  an  offense  comprises  different 
degrees,  an  indictment  may  contain  counts 
for  the  different  degrees  of  the  same  offense 
or  for  any  of  such  degrees."  State  v.  Porter, 
26  Mo.  206 ;  State  v.  Pitts,  58  Mo.  556 ;  State 
V.  Mallon,  75  Mo.  355;  State  y.  Keeland,  90 
Mo.  337.  2  S.  W.  442 ;  State  y.  Robb,  90  Mo. 
30,  2  S.  W.  11 ;  State  v.  Gates,  130  Mo.  351, 
32  S.  W.  971.  This  and  kindred  provisions 
to  be  found  apply  to  cases  where  the  crime 
is  divided  by  statute  into  different  degrees 
because  of  the  fact  that  it  may  Include  acts 
which  differ  materially  In  the  degree  of  their 
criminality.  State  v.  Robb,  supra.  The  term 
"degrees,"  as  was  said  in  State  y.  Keeland, 
supra,  is  not  used  in  a  strictly  technical 
sense,  "but  as  Indicating  tbe  principal  crime 
as  the  genus  and  tbe  lesser  as  the  species 
and  necessarily  Included  within  the  larger 
offense."  Thus  the  crime  of  murder  is  grad- 
ed, and  an  indictment  in  separate  counts  may 
charge  the  commission  of  the  crime  in  differ- 
ent degrees  in  order  to  meet  different  phases 
of  proof;  but  this  statutory  rule  has  no  ap- 
plication to  cases  where  the  crime  Is  not 
by  statute  divided  and  cannot  be  separated 
Into  degrees,  and  the  doctrine  which  has  the 
support  of  both  reason  and  tbe  weight  of  au- 
thority is  aptly  stated.  In  Bishop's  New 
Criminal  Law  (volume  1,  S  787),  to  be  "that 
tbe  same  precise  act  viewed  with  reference 
to  the  same  consequences  cannot  be  both  a 
felony  and  a  misdemeanor."    And  the  author 


rightly  concludes  that:  "If  the  statute  cre- 
ates a  felony  of  what  was  before  a  misde- 
meanor, or  a  misdemeanor  of  what  was  be- 
fore a  felony,  the  criminal  thing  can  no  more 
be  prosecuted  as  of  its  former  grade."  Ap- 
plying these  rules  to  the  statutes  before  as,  it 
Is  manifest  that  the  two  sections  are  so  es- 
sentially liftongruous  that  both  cannot  stand. 
In  effect,  one  was  repealed  by  the  other,  and 
the  repealing  statute  Is  that  which  last  re- 
ceived the  attention  of  the  Legislature.  Both 
had  their  origin  in  section  7  of  "an  act  con- 
cerning electric  telegraph  companies  and  elec- 
tric telegraphing,"  enacted  in  1851.  Laws 
1850-51,  p.  287.  That  section  made  a  misde- 
meanor of  the  offense  under  consideration. 
In  the  revision  of  1855,  the  crime  was  raised 
to  a  felony,  and  the  statute  was  transposed 
to  the  chapter  on  crimes  and  punishments. 
Rev.  St  155,  p.  685,  c.  50,  art  3,  {  63.  It  was 
continued  practically  under  tbe  same  title 
in  each  revision  of  the  statutes,  including 
that  of  1899,  and,  as  we  have  shown,  was 
amended  in  1901  to  include  offenses  against 
telephone  property.  In  the  revision  of  1866, 
what  is  now  section  1261  appears  as  section 
15,  in  the  chapter  "Of  Telegraph  Companies" 
(Gen.  St  p.  351,  c.  65),  but  tbe  crime  was 
made  punishable  as  a  felony.  In  the  revi- 
sions of  1879  (section  8S9),  the  statute  is 
found  In  the  chapter  entitled  "Telegraph  and 
Telephone  Companies."  There  it*  was  amend- 
ed by  the  lowering  of  the  offense  to  a  mis- 
demeanor and  the  Inclusion  of  telephone 
property  within  Its  scope.  It  has  not  been 
amended  since  1879,  and,  for  the  reasons  stat- 
ed, was  repealed  in  effect  by  the  subsequent 
legislative  action  in  1901,  which  in  the 
amendment  of  section  1957  raised  the  crime 
to  a  felony. 

It  follows  the  judgment  must  be  reversed. 
All  concur. 
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HALL  V.  JENNINGS  et    ui.* 
(Court  of  Civil   Appeals  of  Texaa.     Jnne  16, 
1907.    Rtihearing  Denied  Oct.  12,  1907.) 

1.  MORTOAQES— ABSOLTTTE  DeED  AS  MOBTQAGK 

— Evidence. 

'  Evidence  held  to  support  a  finding  that 
deeds  conveying  a  homestead  constituted  a  mort- 
gage to  secure  a  loan. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  35,  Mortgages,  {  108.] 

2.  Same  —  Chabacteb  or  Tbanbaction— Ex- 
istence or  Debt. 

Ordinarily  the  existence  of  a  debt  is  the 
test  to  determine  whether  a  transaction  amonnts 
to  a  mortgage  or  to  a  sale  with  a  contract  to 
repurchase. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  35,  Mortgages,  §  61.] 

8.  Same— Paboi.  Evidence  as  to  Chabacteb 

or  Tbansaction. 

Where  writings  consist  simply  of  absolute 
conveyances,  and  of  a  naked  oral  or  written 
agreement  to  reconvey,  parol  evidence  is  admis- 
siole  to  show  the  real  situation  of  the  parties, 
the  existence  of  a  debt,  the  intention  to  secure 
its  payment,  and  the  actual  character  of  the  in- 
struments as  constituting  a  mortgage  between 
the  original  parties  and  as  against  those  claiming 
under  the  grantee,  except  bona  fide  purchasers 
for  value  without  notice. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  S  9&] 

4.  Homestead— MoBTOAOB— Bona  Fide  Pdb- 

CHA  8ERS— Evidence. 

Evidence  considered,  and  held  to  show  that 
defendant,  in  an  action  to  quiet  title  against  a 
mortgage  on  a  homestead,  was  not  a  bona  fide 
purchaser. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25.  Homestead,  ;§  233,  234.] 

6.  Same — Tbansfeb  ob  Incoubrance — Cbea- 
TiON  or  Lien — Rights  of  Mobtoaoee. 

The  owners  of  a  homestead  conveyed  it  to 
a  person  without  consideration,  and  with  no  in- 
tent to  convey  title,  but  with  a  view  of  procur- 
ing a  loan  to  be  secured  by  trust  deed  on  the 
property.  The  homestead  was  then  deeded  to 
the  lender  without  consideration  to  enable  her 
to  convey  it  back  to  the  owner  and  take  his 
note  for  a  balance  due  on  a  loan  secured  by  a 
vendor's  lien  on  the  property.  The  transaction 
■was  conducted  by  the  lender's  agent  with  full 
knowledge  of  its  nature.  Held,  that  the  agent's 
knowledge  bound  his  principal,  and  she  could 
not  rely  upon  the  deeds  for  the  divestiture  of 
the  owner  8  homestead  rights. 
6.  Same— Incumbrance— Vai-iditt. 

A  mortgage  or  trust  deed  on  a  homestead, 
priven  by  the  owner  and  his  wife,  is  void,  no  mat- 
ter what  method  was  adopted  to  fix  a  lien,  nor 
how  firm  their  belief  that  a  lien  could  be  created. 

SM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
25,  Homestead,  !  183.1 

1.  Same— Knowledge  of  Mortgagee's  Agent. 

To  enable  the  lender  of  money  to  escape  the 
legal  consequences  of  the  knowledge  of  her  agent 
that  a  deed  given  to  secure  the  loan  was  a  deed 
to  a  homestead  and  an  attempt  to  place  a  lien 
upon  it  contrary  to  law,  collusion  between  the 
agent  and  the  borrower  for  the  purpose  of  de- 
ceiving and  defrauding  the  lender  must  be  shown. 
8.  AppeaIt-Review— Harmless  Errob. 

In  an  action  to  remove  a  cloud  from  a  title, 
where  defendant  in  a  cross-action  set  up  a  note, 
it  was  not  reversible  error  to  admit  evidence  of 
an  offer  to  take  less  than  the  face  of  the  noti> 
in  full  settlement,  where  similar  testimony  had 
been  introduced  without  objection. 

(EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
voL  3.  Appeal  and  Error,  {{  4161-1165.] 

*Wrlt  of  error  denied  by  Supreme  Court  Nov.  13, 1907. 


9.  Limitation  ot  Aohons— Action  on  New 

Promise  Barred. 

No  recovery  can  be  had  upon  a  promise  to 
pay  a  note  barred  by  the  statute,  where  the  stat- 
ute at  the  time  the  action  was  filed  would  also 
defeat  a  recovery  on  the  new  promise. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  S  617.] 

Appeal  from  District  Court,  Harrison  Coun- 
ty;  R.  B.  Levy,  Judge. 

Action  by  R.  L.  Jennings  and  wife  against 
Julia  B.  Hall.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

F.  H.  Prendergast,  for  appellant  L  P. 
Wilson  and  W.  O.  Lane,  for  appellees. 


TALBOT,  J.  On  January  23,  1904,  R.  L. 
Jennings  brought  tbis  suit  against  Julia  B. 
Hall  to  remove  cloud  from  his  title  to  a 
house  and  lot  situated  In  the  city  of  Mar- 
shall, Tex.,  alleged  to  have  been  created  by 
the  following  instruments:  A  deed  from  R. 
L.  Jennings  and  his  wife  to  W.  R.  Jennings, 
dated  July  20,  1884;  a  deed  from  W.  R.  Jen- 
nings to  Julia  B.  Hall,  dated  March  5,  1886 ; 
a  deed  from  Julia  B.  Hall  to  R.  L.  Jennings, 
dated  December  22,  1886,  in  which  a  vendor's 
Hen  Is  reserved  to  secure  the  payment  of  a 
$1,100  note  of  the  said  R.  L.  Jennings  to 
Mrs.  Hall,  recited  In  said  deed  to  be  a  part 
of  the  consideration  of  said  deed.  It  was  al- 
leged. In  effect,  that,  although  said  deeds  ap- 
peared to  be  absolute  conveyances,  they  were 
in  fact  Intended  as  a  mortgage  to  secure 
a  debt  due  by  said  R.  L.  Jennings  to  Mrs. 
Julia  B.  Hall,  and  yold  because  the  proper- 
ty described  In  them  constituted  the  home- 
stead of  R.  L.  Jennings  and  bis  family  at 
the  time  of  their  execution.  On  February 
6,  1906,  Susan  B.  Jennings,  wife  of  R.  L. 
Jennings,  made  herself  a  party  to  the  suit, 
adopting  the  pleadings  of  her  husband,  and 
prayed  for  the  same  relief.  On  August  21, 
1900,  Mrs.  Julia  B.  Hall  answered  appellee's 
suit  and  also  filed  a  cross-action  seeking  a 
personal  Judgment  against  R.  L.  Jennings 
on  the  $1,100  note  and  a  foreclosure  of  the 
vendor's  lien  reserved  in  the  deed  from  Mrs. 
Hall  to  Jennings  dated  December  22,  1886, 
on  the  property  In  controversy.  She  denied 
that  either  the  deed  made  by  R.  L.  Jennings 
and  wife  to  W.  R.  Jennings  or  the  deed  from 
W.  R.  Jennings  to  her  was  Intended  as  a 
mortgage  and  not  a  deed.-  She  alleged  that 
she  never  at  any  time  had  any  notice  or 
knowledge  that  any  of  the  deeds  referred  to 
were  intended  to  be  a  mortgage,  and  sup- 
posed that  each  of  them  was  a  deed,  as  it 
appeared  to  be.  By  supplemental  petition, 
Jennings  pleaded  title  by  limitation  to  the 
property,  and  also  the  statute  of  limitation 
of  four  years  in  bar  of  Mrs.  Hall's  right  to 
recover  on  the  $1,100  note.  The  case  was 
submitted  to  the  jury  on  special  Issues,  and 
upon  their  findings  Judgment  was  rendered 
In  favor  of  appellees. 

We  are  of  the  opinion  that  the  Judgment 
should  be  affirmed.    The  central  question,  as 
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Is  apparent  from  the  pleadings  stated,  was 
and  Is  whether  the  deeds  out  of  wblcb  this 
litigation  grew  were  absolute  conveyances, 
or  Intended  only  as  a  mortgage  to  secure  the 
payment  of  a  debt  owing  by  appellee  R.  L- 
Jennings  to  appellant.  Tbe  special  verdict 
of  tbe  jury  embraces  findings  of  all  the  facts 
necessary  to  tbe  establisbment  of  appellees' 
theory  and  contention  that  a  mortgage  was 
Intended,  and  that  appellant  was  chargeable 
with  knowledge  of  that  fact.  It  was  shown 
without  dispute  that  B.  L.  Jennings  owned 
tbe  property,  be  was  a  married  man,  tbe 
bead  of  a  family,  and  said  property  consti- 
tuted his  homestead ;  tbat  on  March  25,  1881, 
R.  L.  Jennings  and  wife,  Susan  B.  Jennings, 
made  a  warranty  deed  conveying  tbe  proper- 
ty to  J.  J.  Jennings,  for  recited  consideration 
of  $1,900  paid.  Deed  was  properly  acknowl- 
edged by  Jennings  and  wife  and  recorded. 
On  April  1,  1881,  Jennings  Bros,  borrowed 
$1,500  from  Julia  B.  Hall,  and  on  tbat  day 
J.  J.  Jennings  made  a  trust  deed  conveying 
the  land  to  Mrs.  Hall  to  secure  the  loan.  On 
August  4,  1882,  J.  J.  Jennings  deeded  tbe 
place  back  to  R.  L.  Jennings,  reciting  con- 
sideration of  $1,900  paid.  On  July  20,  1884, 
R.  L.  Jennings  and  wife,  by  warranty  deed 
duly  acknowledged  by  both  of  them,  deeded 
the  lot  to  W.  R.  Jennings,  reciting  considera- 
tion of  $2,000  paid,  recorded  August  19,  1884. 
On  March  5,  1886,  W.  R.  Jennings  made  a 
warranty  deed  conveying  the  property  to 
Mrs.  Julia  B.  Hall,  reciting  a  consideration  of 
$1,900  paid.  On  December  22,  1886,  Julia 
B.  Hall  conveyed  the  lots  to  R.  L.  Jennings, 
reciting  cash  paid  $95  and  one  note  for 
$1,100,  due  12  months  from  date,  bearing 
12  per  cent.  Interest,  secured  by  a  Hen  re- 
served In  the  deed,  recorded  June  25,  1900. 
This  Is  tbe  note  sued  on.  Jennings  filed  vol- 
untary petition  In  bankruptcy  In  January, 
1000,  and  was  discharged  In  June,  1900.  Mrs. 
Hall  was  served  with  a  notice  of  Jennings' 
application  in  bankruptcy,  but  did  not  prove 
her  debt  In  bankruptcy.  The  lot  was  then 
Jennings'  homestead.  He  had  no  assets  In 
bankrupt  court.  W.  R.  Jennings  deeded  the 
land  back  to  R.  L.  Jennings  on  August  20, 
1884,  acknowledged  June  14,  1900,  recorded 
June  25,  1900. 

R.  L.  Jennings  testified  as  follows:  "In 
March  I  went  to  Mrs.  Julia  B.  Hall  to  bor- 
row $1,500,  stating  to  ber  tbat  I  would  give 
her  a  mortgage  on  this  place  as  security. 
Mrs.  Hall  referred  me  to  Richard  Haugbton, 
whom  she  said  attended  to  ber  business.  I 
went  to  Mr.  Haugbton,  and  made  tbe  same 
statement  to  bim,  relative  to  tbe  security 
tbat  I  would  give  her,  and  said  that  I  had 
this  place,  which  was  my  homestead,  and 
would  place  tbe  title  by  deed  to  tbe  place 
In  J.  J.  Jennings,  a  brother  of  mine,  and  who 
was  unmarried,  and  have  him  give  a  deed 
of  trust  or  mortgage  of  tbe  property  to  Mrs. 
Hall.  Haugbton  offered  to  let  me  have  the 
money  on  tbe  security  offered.  I  made  a 
deed  to  tbe  property  to  J.  J.  Jennings,  my 


wife  joining  me,  and  Haugbton,  for  Mrs. 
Hall,  let  me  bave  the  $1,500  on  Jennings 
Bros,  note;  J.  J.  Jennings  giving  a  deed  of 
trust  on  my  homestead  to  secure  the  same. 
Haugbton  left  Marshall  after  that,  and  died, 
and  I  subsequently  transacted  tbe  business 
pertaining  to  this  loan  with  A.  F.  McAllster, 
a  son-in-law  of  Mrs.  Hall,  and  ber  agent 
In  1886,  McAllster  was  pressing  me  for  pay- 
ment of  tbe  balance  due  on  tbe  debt  of  $1,500, 
which  at  tbat  time  was  $1,090.  He  threat- 
ened to  sue  me,  and  I  told  him  tbat  be  could 
not  get  tbe  place,  as  it  was  my  homestead, 
and  tbat  Haugbton  and  Mrs.  Hall  knew  It 
was  my  homestead  when  Mrs.  Hall  let  me 
bave  the  money  on  It.  He  said:  'Xou  don't 
want  to  beat  Mrs.  Hall  out  of  her  money  do 
you?'  I  replied:  'No,  and  I  don't  want  Mrs. 
Hall  to  beat  me  out  of  my  borne  for  $1,100.' 
I  then  made  an  agreement  wltb  McAllster 
in  which  I  told  bim  I  would  fix  tbe  matter 
up,  having  my  brother,  W.  B.  Jennings,  make 
a  deed  to  Mrs.  Hall  to  my  homestead  as  se- 
curity for  the  balance  fcen  due  ber  on  tbe 
loan.  I  agreed  with  McAllster  tbat  I  would 
have  W.  R.  Jennings  make  this  deed  to  Mrs. 
Hall,  and  In  reasonable  time  she  should  re- 
deed  it  to  me  wltb  a  note  for  a  Hen  on  same 
for  balance  tbat  might  then  be  due  on  the 
$1,500  loan.  In  pursuance  of  this  agreement, 
W.  R.  Jennings  executed  on  March  5,  1886, 
what  purported  to  be  a  warranty  deed  to  tbe 
place  to  Mrs.  Hall  for  a  recited  consideration 
of  $1,090  cash,  but  no  consideration  was  paid 
to  W.  R.  Jennings  for  this  deed.  I  continued 
to  occupy  the  premises  as  my  homestead; 
Mrs.  Hall  nor  agent  not  demanding  posses- 
sion nor  rent  of  me,  and  I  continuing  to  pay 
Insurance  and  taxes  ou  same.  At  tbe  time  I 
owed  Mrs.  Hall  $1,090  balance,  and  the  in- 
terest brought  It  up  to  $1,195.  On  December 
22,  1886,  In  pursuance  of  our  agreement,  Mrs. 
Hall  reconveyed  the  place  to  me,  reciting  a 
cash  consideration  of  $95  and  a  note  for 
$1,100  due  12  months  from  date  with  Inter- 
est at  12  per  cent,  per  annum.  I  paid  the 
$95  cash.  The  consideration  of  $1,195  was 
arrived  at  by  computing  the  interest  due  on 
$1,090,  the  consideration  recited  in  deed  from 
W.  R.  Jennings  to  Mrs.  Hall,  and  adding 
same  to  $1,090;  tbe  total  being  the  amount 
of  the  consideration  of  the  deed  from  Mrs. 
Hall  to  me,  dated  December  22,  1886,  minus 
35  cents.  The  Interest  was  figured  from 
March  5,  1886,  to  December  22,  1886,  9 
months  and  17  days.  McAllster  expressed  dis- 
satisfaction with  the  security  on  the  $1,100 
note,  because  of  tbe  homestead  character  of 
tbe  place,  and  asked  me  for  other  security. 
So,  In  order  tbat  Mrs.  Hall  might  be  secured, 
I  got  my  wife  to  join  me  In  a  mortgage  on 
137  acres  of  land  In  Red  River  county,  Tex., 
worth  about  $2,000,  and  which  mortgage  was 
given  In  lien  of  the  lien  on  my  homestead. 
When  I  gave  this  vendor's  Hen  and  other 
Hens,  I  thought  they  were  valid  in  law.  and 
it  was  my  belief  at  tbe  time  tbat  this  mort- 
gage on  my  bouse  was  a  legal  arrangement 
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Mrs.  Hall  asked  me  for  rent  once,  but  at  no 
time  did  she  or  McAUster  demand  possession 
of  the  place.  I  told  ber  tbat  I  did  not  owe 
her  any  rent;  tbat  I  owed  her  aboat  f  1,100, 
and  would  pay  her  what  I  owed  her.  W.  R. 
Jennings  paid  no  consideration  to  myself  or 
to  my  wife  for  the  deed  given  to  him  by  us 
July  20,  1884.  We  paid  him  nothing  for  the 
deed  to  us,  dated  August  20,  1884.  Mrs. 
Hall  paid  W.  R.  Jennings  nothing  as  con- 
sideration for  the  deed  he  made  to  Mrs.  Hall 
March  1,  1886.  The  place  was  never  worth 
less  than  $2,000,  and  from  that  to  $3,000, 
from  1878  to  1887,  Inclusive.  When  I  sug- 
gested to  Mrs.  Hall  and  Kichard  Haughton 
the  making  and  giving  of  the  mortgage  on 
my  homestead,  I  thought  that  It  could  be 
legally  done.  Id  fact  I  had  heard  of  some 
mighty  good  lawyers  who  so  thought  and  ad- 
vised." 

W.  E.  Jennings  testified:  "The  property 
was  conveyed  to  me  without  consideration, 
and  for  the  purpose  of  securing  a  loan  on 
flame  for  my  brother,  R.  L.  Jennings.  I  did 
not  receive  any  portion  of  the  loan.  Mrs. 
Hall  knew  the  true  character  of  the  proper- 
ty. I  then  deeded  the  property  to  Mrs.  Hall, 
for  which  I  received  no  consideration,  and, 
if  any  was  ever  paid.  It  was  to  some  other 
than  myself,  probably  to  R.  L.  Jennings  as 
a  loan  on  said  property.  To  my  best  knowl- 
«dge  and  belief  these  facts  were  well  known 
to  all  the  parties  Interested  or  connected 
with  the  transaction.  It  has  been  many 
years  since,  and  the  minute  details  I  cannot 
recall.  Mrs.  Hall  understood  the  instrument 
and  the  whole  transaction,  as  all  other  Inter- 
ested parties  tmderstood  same,  that  said  con- 
veyance was  intended  as  a  mortgage  to  se- 
cure a  loan.  I  had  never  paid  any  considera- 
tion for  said  property  to  R.  L.  Jennings  and 
wife,  or  received  any  consideration  for  my 
transfer  to  Mrs.  Julia  B.  Hall.  I  therefore 
retransferred  same  to  my  grantor." 

The  Jury  found  that  the  purpose  of  making 
the  deed  from  R.  L.  Jennings  and  wife  to 
J.  J.  Jennings,  dated  March  25,  1881,  was  to 
borrow  money  and  enable  R.  L.  Jennings  to 
make  a  valid  lien  on  the  property;  that 
when  the  said  J.  J.  Jennings  made  the  trust 
deed  to  Mrs.  Hall,  dated  April  1,  1881,  Mrs. 
Hall  did  not,  bat  that  Richard  Haughton, 
who  was  the  son  and  agent  of  Mrs.  Hall, 
and  with  whom  as  such  agent  the  loan  of  the 
$1,500  was  negotiated  and  consummated,  did, 
have  information  that  said  deed  from  R.  L. 
Jennings  and  wife  to  the  said  J.  J.  Jennings 
was  a  sham  and  not  a  bona  fide  deed  of  their 
homestead;  that  the  said  Haughton  then 
knew  tbat  the  property  described  in  said  deed 
was  the  homestead  of  appellees.  They  fur- 
ther found  that  the  deed  from  R.  L.  Jennings 
and  wife  to  W.  R.  Jennings,  dated  July  20, 
1884,  was  not  intended  as  a  bona  fide  deed, 
bat  as  a  means  to  borrow  money;  that  W. 
R.  Jennings  paid  nothing  for  the  property; 
that  the  deed  executed  by  W.  B.  Jennings 


to  Mrs.  Hall,  dated  March  5,  1886,  was 
not  Intended  by  the  parties  thereto  to  be  an 
absolute  deed  to  the  property;  that  A.  F. 
McAlister,  who  was  then  the  agent  and  trans- 
acting the  business  for  Mrs.  Hall,  knew  tbat 
said  property  was  the  homestead  of  R.  L. 
Jennings  and  wife,  and  agreed  that  Mrs. 
Hall  would  reconvey  the  same  to  R.  L.  Jen- 
nings, but  set  no  price  for  such  reconvey- 
ance; tbat  at  the  time  of  the  making  of  this 
deed  Mrs.  Hall  paid  nothing  for  the  proper- 
ty, and  said  deed  was  given  to  secure  the 
payment  of  a  note  of  $1,090  which  was  a 
balance  due  on  the  original  loan  of  $1,500; 
that  to  secure  said  note  of  $1,090  R.  L.  Jen- 
nings executed  to  Mrs.  Hall  a  deed  of  trust 
on  land  situated  In  Red  River  county,  Tex., 
which  was  accepted  by  her  agent,  A.  F.  Mc- 
Alister; that  R.  L.  Jennings  and  wife  had 
continuously  occupied  the  property  In  contro- 
versy for  20  years. 

These  findings  were  justified  by  the  evi- 
dence and  authorized  the  Judgment  entered. 
Whether  any  particular  transaction  amounts 
to  a  mortgage  or  to  a  sale  with  a  contract  of 
repurchase  must  largely  depend  upon  Its  own 
special  circumstances,  and  ordinarily  the  test 
Is  the  existence  of  a  debt  Mr.  Pomeroy  lays 
down  the  rule  thus:  "The  criterion  Is  the 
continued  existence  of  a  debt  or  liability  be- 
tween the  parties,  so  that  the  conveyance  Is 
in  reality  intended  as  a  security  for  the  debt 
or  indemnity  against  the  liability.  If  there 
is  an  Indebtedness  or  liability  between  the 
parties,  either  a  debt  existing  prior-  to  the 
conveyance,  or  a  debt  arising  from  a  loan 
made  at  the  time  of  the  conveyance,  or  from 
any  other  cause,  and  this  debt  is  still  left 
subsisting,  not  being  discharged  or  satisfied 
by  the  conveyance,  but  the  grantor  Is  re- 
garded as  still  owing  and  bound  to  pay  It  at 
some  future  time,  so  that  the  payment  stipu- 
lated for  In  the  agreement  to  reconvey  Is  in 
reality  the  payment  of  this  existing  debt, 
then  the  whole  transaction  amounts  to  a 
mortgage,  whatever  language  the  parties  may 
have  used,  and  whatever  stipulations  they 
may  have  Inserted  In  the  Instruments.  On 
the  contrary.  If  no  suth  relation  whatsoever 
of  debtor  and  creditor  Is  left  subsisting,  then 
the  transaction  Is  not  a  mortgage,  but  a  mere 
sale  and  contract  of  repurchase."  Where  the 
writings  consist  simply  of  absolute  conveyan- 
ces and  of  a  naked  written  or  oral  agreement 
to  reconvey,  extrinsic  parol  evidence  Is  admis- 
sible to  show  the  real  situation  of  the  parties, 
the  existence  of  a  debt,  their  intention  to 
secure  the  payment  of  that  debt,  and  the 
actual  character  of  the  Instruments  as  con- 
stituting a  mortgage  between  the  original 
parties  and  as  against  all  those  deriving  title 
from  or  under  the  grantee,  who  are  not  bona 
fide  purchasers  for  value  and  without  notice. 
The  Jury  under  the  evidence  was  authorized 
to  find  that  Mrs.  Hall  was  no  such  purchaser 
or  the  Innocent  holder  of  a  vendor's  lien  up- 
on the  property  sued  tor.    The  knowledge  of 
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her  agent,  Hnagbton,  tbat  R.  L.  Jennings  and 
wife  conveyed  tbeir  homestead  to  J.  J.  Jen- 
nings without  consideration  and  with  no  In- 
tent to  convey  the  title,  but  with  a  view  of 
procuring  a  loan  from  Mrs.  Hall  to  be  secured 
by  deed  of  trust  on  the  property,  and  the 
knowledge  of  her  agent,  McAlister,  that  the 
deed  from  W.  R.  Jennings  to  Mrs.  Hall  con- 
veying said  property  to  her  was  executed 
without  consideration  and  for  the  purpose  of 
enabling  Mrs.  Hall  to  convey  It  back  to  B. 
L.  Jennings  and  take  his  note  for  the  balance 
due  on  the  original  loan,  secured  by  a  ven- 
dor's Hen  on  said  property,  will  be  imputed 
to  Mrs.  Hall.  Aftected  with  such  knowledge, 
She  could  not  rely  on  the  deed  from  B.  L. 
Jennings  and  wife  to  J.  J.  Jennings  and  W. 
R.  Jennings  to  herself  for  the  divestiture  of 
their  title  and  homestead  rights  in  and  to 
said  property.  Hurt  v.  Cooper,  63  Tex.  882. 
It  is  tme  McAlister  testifled  that  the  deed 
from  W.  R.  Jennings  to  Mrs  Hall  was  taken 
in  settlement  of  the  debt  $1,090,  then  due 
by  R.  Ii.  Jennings  to  her,  and  that  he  made 
no  agreement  to  reconvey  the  land,  but  Jen- 
nings test!  fled  to  the  contrary,  and  the  Jury's 
verdict  is  in  accord  with  his  testimony.  The 
testimony  of  R.  !>.  Jennings  to  the  eflfect  that 
when  he  gave  the  vendor's  lien  and  other 
liens  he  thought  they  were  valid  In  law,  and 
that  when  he  suggested  to  Mrs.  Hall  and 
Richard  Haughton  the  giving  of  the  mort- 
gage on  his  homestead  he  thought  it  could 
be  legally  done,  does  not  alter  the  legat  effect 
of  such  a  transaction.  The  property  being 
the  homestead  of  Jennings  and  his  family, 
any  mortgage  or  deed  of  trust  given  upon  it 
by  himself  and  wife,  no  matter  what  scheme 
or  method  may  have  been  adopted  in  the  ef- 
fort to  fix  a  lien  thereby,  or  however  firm 
the  belief  that  such  a  Hen  could  be  legally 
created,  would  be  absolutely  void.  But  it 
is  contended  that  the  "court  erred  In  not  es- 
tablishing and  foreclosing  th^  Hen,  because 
the  fact  that  Mrs.  Hall's  agent,  Richard 
Haughton,  knew  the  deed  (from  R.  L.  Jen- 
nings and  wife  to  J.  J.  Jennings)  was  a  shnm 
and  could  not  be  enforced,  would  not  bind 
Mrs.  Hall  because  taking  the  trust  deed  (from 
J.  J.  Jennings)  with  such  notice  would  be  a 
fraud  on  Mrs.  Hall."  Knowledge  on  the  part 
of  Haughton  that  the  property  in  controversy 
was  the  homestead  of  R.  L.  Jennings  and 
wife,  and  that  the  conveyance  by  them  to 
J.  J.  Jennings  was  merely  colorable  and  in- 
tended solely  for  the  puri)08e  of  securing  a 
loan  on  their  homestead,  would  not  relieve 
Mrs.  Hail  of  the  legal  effect  of  such  knowl- 
edge. To  have  enabled  Mrs.  Hall  to  escape 
the  legal  consequences  of  such  knowledge, 
collusion  between  the  said  Haughton  and  R. 
L.  Jennings  for  the  purpose  of  deceiving  and 
defrauding  her  must  have  been  shown.  No 
such  proof  appears  In  the  record  sent  to  this 
court,  and  the  assignment  presenting  this 
matter  must  be  overruled.  Morrill  v.  Bosley 
(Tex.  Civ.  A  pp.)  88  8.  W.  510. 
The  court  did  not  commit  reversible  error 


In  admitting  in  evidence  the  letter  from  Mc- 
Alister to  R.  Lk  Jennings,  dated  March  27, 
1897,  offering  to  compromise  Mrs.  Hall's 
claim  for  |000.  Similar  testimony  had  been 
introduced  without  objection,  and  the  admis- 
sion of  the  letter  was  harmless,  under  the 
circumstances.  R.  L.  Jennings  testified  that 
In  March,  1897,  McAUster  proposed  to  him 
to  take  $600  in  full  settlement  and  satisfac- 
tion of  the  amount  then  due  and  owing  by 
him  to  Mrs.  Hail.  Nor  are  we  prepared  to- 
say  the  court  erred  In  falling  to  render  a 
personal  Judgment  In  favor  of  appellant 
against  R.  L.  Jennings  for  the  amount  of  the 
note  set  up  in  her  cross-action.  The  note 
was  apparently  barred,  and,  the  statute  of 
limitation  having  been  plended,  no  recovery 
could  be  had  upon  It  without  proof  of  facts 
which  would  take  it  out  of  the  operation  of 
that  statute.  It  is  stated  tliat  such  proof 
was  made,  in  the  form  of  a  letter  written  by 
Jennings  to  Mrs.  Hall  February  9,  1900,  in 
which  he  acknowledged  the  Justness  of  the 
debt,  and  promised  to  pay  it  This  letter, 
if  introduced  in  evidence,  has  t)een  omitted 
from  the  statement  of  facts,  and  we  have  no 
other  evidence  of  its  contents.  Besides,  the 
record  shows  that  appellant's  cross-action  on 
the  note  was  not  filed  until  August  20,  1906, 
and  if  the  letter  referred  to  contained  a 
promise  to  pay,  such  contract  was  also  bar- 
red l>efore  the  filing  of  the  cross-action,  and 
no  recovery  could  be  had  upon  it  The  mar- 
ginal note  of  the  clerk  would  Indicate  that 
the  pleading  referred  to  as  constituting  ap- 
pellant's cross-action  was  an  amendment,  but 
it  does  not  so  appear  upon  its  face.  It  does 
not  mention  any  former  pleading  giving  the 
date  of  Its  filing,  and  of  which  it  purports 
to  be  an  amendment ;  nor  does  it  appear  any- 
where in  the  record  that  another  pleading 
declaring  on  the  note  was  filed  before  the 
bar  of  the  statute  would  defeat  a  recovery 
on  the  new  promise. 

There  being  no  reversible  error  apparent 
of  record,  the  Judgment  of  the  court  below  is 
affirmed. 


MATTJIiLA  et  al.  v.  FRETTAO. 

(Court  of  Civil   Appeals  of  Texas.     June   19, 

1907.     Rehearing   Denied    Oct    16,    1007.) 

BiXEcrrTORS— DiarrBiBtrncKS— Saui  or  Psopebtt 
— VALiorrr. 

Where,  notwitlistanding  an  estate  was  be- 
ing administered  in  the  probate  court,  the  testa- 
tor's widow  was  permitted  to  hnve  possession 
of  and  conduct  its  affairs,  and  the  estate  was 
wholly  solvent  a  sale  of  assets  by  the  widow 
was  valid  as  against  the  executor:  the  value  of 
the  property  sold  l>e!ng  chargeable  against  the 
widow's  share  of  the  estate. 

Appeal  from  District  Court  Fayette  Coun- 
ty;   L.  W.  Moore,  Judge. 

Action   by   Anton    Freytag   against  J.    R. 
Matulla,    as   executor   of   John    Kolar,    and 
others.    From  a  Judgment  for  plaintiff,  de-- 
fendants  appeal.    Affirmed. 
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J.  F.  Duncan,  for  appellants.  Brown  & 
Lane,  for  appellee. 

JAMES,  C.  J.  Anton  Freytag  brought  tbls 
suit  against  Joseph  Rosenauer,  Mary  Rose- 
naner,  J.  R.  Matalla,  as  execntor  of  John 
Kolar,  deceased,  A.  Eidelbach,  and  Amlm  & 
Lane.  Plaintiff  alleged  that  Rosenauer  was 
Indebted  to  him  on  three  vendor's  Hen  notes, 
and  another  note,  which  was  secured  by  a 
^eed  of  trust  on  the  property  In  question; 
It  being  a  number  of  lots  In  block  8  In  the 
town  of  Flatonla.  He  alleged  also  that  de- 
fendants Eidelbach,  MatuUa,  executor,  and 
Amlm  &  Lane  were  claiming  Junior  liens  on 
the  property,  the  nature  of  which  was  un- 
known to  blm,  and  they  were  Joined  for  the 
purposes  of  the  foreclosure.  Matulla  answer- 
ed that  the  estate  which  be  represented 
owned  an  engine  situated  on  said  lots  In 
block  8,  and  asked  the  court  to  protect  the 
rights  of  the  estate  thereto,  and  to  allow  him 
to  remove  the  engine  and  to  forbid  any  fore- 
closure upon  same.  It  is  deemed  advisable 
to  state  more  in  detail  this  answer.  This 
defendant  alleged  that  when  he  took  charge 
of  the  estate  it  was  largely  in  debt  and  owned 
among  other  things,  an  engine  of  the  value 

of  $300.    That  on  the day  of , 

1904,  Mrs.  Kolar,  the  widow  of  the  testator, 
let  Rosenauer  have  said  engine  with  the  un- 
derstanding that  he  would  fix  the  matter  up 
with  this  defendant  "And  It  was  agreed 
that  the  value  of  the  engine  was  to  be  in 
the  sum  of  $300.  That  said  Rosenauer,  with- 
out seeing  this  defendant  or  without  mak- 
ing any  arrangement  whatever  with  this  de- 
fendant took  said  engine  and  removed  it  on 
his  premises  and  set  It  up  on  his  said  premises 
and  lots  on  which  the  plaintiff  already  had 
a  lien,  and  on  which  the  plaintiff  subsequent- 
ly took  a  Hen.  That  this  was  all  done  with- 
out the  consent  of  this  defendant  or  without 
•ny  order  of  the  probate  court  of  Fayette 
county  in  whose  custody  said  engine  was 
then  in.  Defendant  further  makes  known 
to  the  court  that  after  he  discovered  what 
said  Rosenauer  had  done,  be  agreed  or  con- 
sented for  him  to  have  said  engine,  provided 
he  would  execute  his  note  for  the  price  of 
ae,  and  give  a  Hen  to  secure  It  upon  the 

ichlne  or  englna  This  defendant  makes 
known  that  he  instructed  Charles  Nesrsta, 
an  attorney  at  law,  to  prepare  the  note  and 
prepare  the  mortgage  on  the  machinery.  The 
said  Nesrsta  afterwards  informed  this  plain- 
tiff that  the  said  Rosenauer  would  not  sign 
said  mortgage,  for  the  reason  that  the  plain- 
tiff Freytag  would  not  permit  him  to  sign 
the  same.  This  defendant  further  makes 
known  that  without  any  authority  from  him, 
the  said  Nesrsta  had  the  said  Rosenauer 
to  sign  a  note  for  same  for  the  sum  of  $300 
and  sent  the  same  to  this  defendant.  That 
this  defendant  did  not  receive  said  note  In 
payment  for  said  machinery,  for  the  reason 
that  the  note  at  that  time  was  absolutely 


worthless,  and  he  gave  the  same  back  to 
Mrs.  Kolar  and  told  her  that  he  would  have 
nothing  to  do  with  It  for  same  was  absolute- 
ly worthless.  That  afterwards  the  said  Nesr- 
sta and  the  said  Freytag  together  induced 
Mrs.  Kolar  to  take  a  mortgage  on  the  gin 
and  lots  described  in  plaintiff's  petition  to 
secure  said  note  for  said  machinery.  The 
mortgage  so  taken  was  subordinate  to  the 
vendor's  Hen  and  deed  of  trust  on  the  same 
property  held  by  the  plaintiff  Freytag  and 
another  mortgage  or  deed  of  trust  held  by 
one  Eidelbach.  That  said  lien  so  taken  was 
ostensibly  taken  for  the  use  and  benefit  of 
the  estate  of  John  Kolar.  That  it  was  a 
fraud;  upon  the  said  estate  and  the  creditors 
of  the  estate,  and  It  was  a  fraud  upon  the 
rights  of  Mrs.  Kolar,  who  was  a  woman  un- 
skilled in  business  and  did  not  understand 
her  own  rights  In  the  matter,  nor  the  rights 
of  the  estate;  which  she  attempted  and  pre- 
tended to  act  for.  That  said  mortgage  was 
absolutely  worthless  for  the  reason  that 
Freytag  had  prior  liens  on  the  same  property 
for  largely  more  than  the  property  was  worth. 
This  defendant  herewith  flies  a  copy  of  said 
mortgage  or  deed  of  trust  and  prays  that  it 
be  taken  and  considered  as  a  part  of  this 
answer.  That  this  defendant  never  surren- 
dered the  right  to  said  property,  and  never 
took  said  note  or  Hen  in  payment  of  the 
same.  That  said  machine  still  belongs  to 
the  estate  which  he  represents,  and  he  prays 
for  an  order  allowing  him  to  detach  and  re- 
move from  the  premises  described  In  plain- 
1>lff's  petition  the  engine  and  machinery 
which  has  been  illegally,  unlawfully,  and 
without  his  consent  placed  on  the  same. 
That  Mrs.  Kolar  in  this  transaction  did  not 
represent,  or  intend  to  represent  her  indi- 
vidual interest  in  this  matter,  but  she  at- 
tempted to  represent  the  estate  of  her  de- 
ceased husband,  which  she  had  no  authority 
to  do,  the  rights  of  which  she  had  no  au- 
thority to  Jeopardize  In  the  manner  which 
she  did.  If  the' court  should  be  of  the  opin- 
ion that  this  defendant  Is  not  entitled  to  the 
relief  above  prayed  for,  then  he  says  that 
plalntlfTs  petition  shows  that  he  has  «  deed 
of  trust  on  100  acres  of  land  on  which  this 
defendant  has  no  Hen,  and  In  addition  to  the 
land  on  which  this  defendant  appears  to 
have  the  pretended  Hen  above  set  out  end, 
such  being  the  case,  this  defendant  prays  the 
court  for  a  marshaling  of  assets  to  the  effect 
that  plaintiff  be  required:  First  to  exhaust 
and  sell  the  land  on  which  he  claims  to  have 
a  deed  of  trust  on  which  this  defendant  has 
no  Hen,  and  he  prays  that  the  proceeds  of 
said  land  be  first  applied  to  the  payment  of 
plaintiff's  debt;  second,  that  the  lot  or  lots 
sititated  in  Flatonla  be  tben  sold  and  the 
proceeds  applied  to  any  balance  that  may  be 
due  on  plaintiff's  debt  and  then,  if  there  are 
any  of  the  proceeds  remaining  over,  that  it 
be  applied  to  the  extinguishment  of  tLls  de- 
fendant's note,  principal,  interest  end  attor- 
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ney'8  fees."  The  cause  was  tried  by  the 
Judge,  wbo  gave  Judgment  for  Freytag  against 
Rosenauer  for  $2,804.56  and  interest  with 
foreclosure,  denying  Matulla  any  relief. 

The  first  and  only  assignment  of  error  is 
that  the  Judgment  ia  erroneous,  because  the 
estate  of  Kola'r,  of  which  appellant  is  ex- 
ecutor, is  being  administered  under  the  con- 
trol of  the  county  court,  and  the  undisputed 
evidence  shows  that  after  appellant  became 
the  executor,  Rosenauer,  without  appell-auts' 
consent,  and  without  any  order  of  the  county 
court,  took  an  engine  which  was  property  of 
the  estate  and  placed  It  upon-  the  premises 
upon  which  Freytag  previously  had  a  lien, 
and  on  which  be  subsequently  took  an  addi- 
tional lien,  from  Rosenauer,  and  the  effect 
of  the  Judgment  was  to  deprive  the  estate 
of  John  Kolar  of  the  engine,  without  com- 
pensation. Under  the  above  assignment  are 
advanced  several  propositions:,  (1)  "No  sale 
of  any  property  l)elonging  to  an  estate  shall 
be  made  by  an  executor  or  administrator, 
without  an  order  of  the  court  authorizing 
the  same."  Article  2059,  Rev.  St  1879.  (2) 
"All  sales  for  the  payment  of  debts  owing 
by  an  estate  shall  t>e  ordered  to  be  made  of 
such  property  as  may  X)e  deemed  most  ad- 
vantageous to  such  estate,  to  be  sold."  Ar- 
ticle 2058,  Rev.  St  1879.  (3)  The  estate  of 
John  Kolar  being  under  the  control  of  toe 
probate  court,  no  valid  sale  of  said  engine 
to  Jos.  Rosenauer  could  be  made  without  an 
order  of  the  probate  court  authorizing  the 
executor  to  make  the  same.  Any  attempt  by 
the  executor  or  by  the  wife  of  John  Kolar 
to  sell  same  without  an  order  of  the  court 
would  be  void  and  would  pass  no  title  to 
Rosenauer,  and  any  attempt  on  the  part  of 
Rosenauer  to  n>ake  such  engine  and  ma- 
chinery a  fixture  on  his  own  land,  or  to  fix 
a  lien  thereon  in  favor  of  the  appellee,  is 
without  authority  of  law  and  void,  and  the 
court  erred  in  refusing  to  restore  it  to  the 
estate  of  Kolar  and  In  ordering  a  decree  of 
foreclosure  upon  the  same.  (4)  The  effect 
of  the  ruling  of  the  court  was  to  confiscate 
said  property,  to  divest  it  out  of  the  estate 
without  compensation,  And  to  give  it  to  Frey- 
tag. (6)  The  court  should  have  entered  an 
order  allowing  appellant  to  detach  tbe  engine 
and  remove  same.  There  was  testimony 
which  showed  that  notwithstanding  the  es- 
tate of  Kolar  was  being  administered  In  the 
probate  court,  and  that  Matulla  was  the  ex- 
ecutor, Mrs.  Kolar  really  had  possession  of 
and  conducted  the  affairs  of  the  estate,  which 
was  presumably  community  property  of  her- 
self and  the  testator.  Matulla  allowed  them 
to  do  this,  and  the  relation  he  assumed  to 
the  estate  was  that  of  a  mere  figurehead; 
that  the  engine  In  question  was  disposed  of 
by  ber  to  Rosenauer  for  the  price  of  $300, 
who  it  appears  never  paid  for  it  There  was 
evidence  that  the  debts  of  the  estate  original- 
ly amounted  to  some  $22,000,  and  the  inven- 
tory about  $57,000;  that  Mrs.  Kolar  handled 
the  estate  and  had  paid  off  the  greater  por- 


tion of  tlie  debt  using  to  some  extoit  her 
own  Insurance  money. for  the  purpose,  alwnt 
$3,200,  and  the  indebtedness  was  reduced  to 
about  $5,000  or  $6,000,  and  there  were  still 
assets  on  hand  of  the  value  of  over  $4G|WX>. 

There  can  be  no  doubt  that  the  administra- 
tor was  tbe  proper  person  to  dispose  of  prop- 
erty of  the  estate,  and  that  orders  were  nec- 
essary even  for  him  to  pass  an  indefeasible 
title  to  any  of  tbe  property.  But  the  condi- 
tions here  are  peculiar.  Mrs.  Kolar,  who 
was  entitled  to  one-half  of  the  property  sub- 
ject to  administration  for  the  payment  of 
the  debts,  sold  the  engine  to  Rosenauer.  That 
this  engine  should  now  be  taken  and  disposed 
of  as  assets  of  the  executor  to  pay  debts 
(which  Is  the  sole  purpose  for  which  he  would 
be  allowed  to  dispose  of  it)  is  manifestly 
unnecessary  in  the  clearly  solvent  condition 
the  estate  appears  to  be  in.  The  assets  on 
hand  are  so  largely  In  excess  of  the  remain- 
ing indebtedness  as  to  exclude  the  idea  that 
resort  would  have  to  be  made  to  this  engine 
for  that  purpose.  The  only  persons  possibly 
Interested  in  tbe  question  would  be  the  cred- 
itors, on  the  one  side,  and  Mrs.  Kolar  and 
her  children,  on  the  other.  The  widow  is 
destitute  of  any  right  to  have  it  recovered, 
as  she  disposed  of  it  to  Rosenauer.  Effect 
ought  to  be  given  to  her  act  so  far  as  she 
is  concerned.  It  was  an  appropriation  by 
her.  The  will  of  Kolar  we  do  not  find  in 
the  transcript  and,  while  we  know  that  the 
widow  was  interested  In  the  community  prop- 
erty to  the  extent  of  one  half,  we  will  as- 
sume the  children  were  interested  in  the 
other  half.  Assuming  this,  are  they  preju- 
diced by  the  Judgment  rendered,  when  the 
condition  and  clear  assets  of  the  estate  are 
such  that  the  engine  is  not  necessary  to  in- 
sure them  their  interest  and  the  value  of 
the  engine  can  and  should  l>e  charged  to  Mrs. 
Kolar  in  the  partition  of  the  estate?  We 
think  not  On  the  other  hand,  It  would  cer- 
tainly be  Inequitable  and  unjust  to  allow  the 
executor  to  reckilm  the  engine  so  far  as  Mrs. 
Kolar  is  concerned,  for  this  would  be  allow- 
ing her  to  reclaim  and  reap  the  benefit  of 
property  after  she  had  disposed  of  It  The 
executor  has  no  interest  that  requires  him 
to  be  protected  by  a  recovery  of  the  proMf- 
ty,  because  tbe  assets  on  hand  are  unques- 
tionably ample  to  satisfy  all  creditors,  and 
the  widow  being  chargeable  in  a  partition 
with  the  sale  of  this  engine  and  her  share 
i)oth  as  owner  of  one-half  of  the  property 
and  as  creditor  for  her  private  moneys  ap- 
plied to  deltts,  being  ample  to  satisfy  this 
charge  against  her.  It  is  not  perceived  how 
the  executor  needs  protection  against  the 
children. 

Under  the  conditions  existing  in  the  testi- 
mony, and  which  the  court  will  be  presumed 
to  have  found,  we  think  the  Judgment  deny- 
ing the  executor  relief  was  the  equitable  and 
proper  one,  and,  as  this  Is  the  only  matter 
complained  of,  the  Judgment  is  affirmed. 
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SMITH  et  al.  ▼.  HUMPHREiyiLIiB  _et  •!.• 

(Court  of  Civil   Appeals  of  Texaa.     June  26, 
1907.      Rehearing    Denied    Oct.    10,    1907.) 

1.  NBGUOERCB— InOEFXRDENT    CORTBAOTOB  — 

Etidbncx. 

On  the  question  of  whether  a  building  con- 
tractor was  an  independent  contractor,  evidence 
of  what  the  architect  of  the  owner  of  the  build- 
ing  did  towards  control  of  the  contractor  and 
bis  work  is  material  in  showing  what  he  had  a 
right  to  do  under  the  contract  as  it  waa  under- 
stood by  the  parties. 

2.  Same — Control  of  Wobk. 

The  contract  for  work  on  a  building,  re- 
serving to  the  owner  no  more  right  of  supei^ 
vision  and  control,  through  its  architect,  of  the 
work  than  to  see  It  is  done  In  accordance  with 
the  requirements  of  the  contract;  Involves  no 
control  over  the  method  of  doing  the  work,  so 
that  the  contractor  is  an  independent  contractor. 
[Ed.  Note.— F.or  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  J  68.] 

8.  Same— Liability  fob  Acts  of  Independ- 
ent   CONTRACTOB— DANGEBOUS    WOBK. 

The  work  of  raising  the  roof  of  a  brick 
building,  the  falling  of  brick  in  the  doinf;  of 
which  was  caused  solely  by  one  end  of  an  iron 
anchor  plate  being  left  fastened  in  the  end  of  a 
joist  of  the  roof  and  the  other  end  in  the  fire 
wall,  thus  displacing  the  bricks  immediately 
above  the  plate,  when  the  raising  began,  was  not 
intrinsically  dangerous,  if  done  with  proper  care, 
so  as  to  make  the  owner  liable  for  injury  from 
the  fall  of  the  brick,  though  the  work  was  being 
done  by  an  independent  contractor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  §  68.] 

4.  Same  —  Pbecautions    Against    Injttbt  — 
Wabnino. 

Where  one  on  a  sidewalk  injured  by  the  fall 
of  bricks  in  the  raising  of  the  roof  of  a  building 
had  but  a  few  days  before  been  engaged  in  the 
work,  and  was  as  fully  aware  as  any  one  of 
every  fact  of  which  he  would  have  been  ap- 
prised by  barricades  of  the  sidewalk,  or  other 
warnings  of  the  work  going  on,  negligence  can- 
not be  predicated  on  the  absence  of  such  warn- 
ings as  might  have  been  done  had  he  been  a  mere 
passer-by  using  the  sidewalk  in  the  usual  way. 

6.  TbIAL  —  QtTESTION  FOB   COTJBT— DNOORTBA- 

DiCTED  Obal  Testimony. 

Whether  a  subcontractor  is  an  independent 
contractor  for  whose  npgligence  the  contractor 
is  not  liable  is  a  question  for  the  court;  the 
evidence  thereon  being  clear,  unambiguous,  and 
undisputed,  though  it  consist  only  of  the  testi- 
mony of  the  contractor. 

n.  Note.— For  cases  to  point,  see  Cent  Dig. 
fi.  Trial,  I  83a] 

8.  Negligence — Independent   Contbactob  — 
Evidence. 

Testimony  of  a  subcontractor  that  be  got 
his  orders  as  to  how  the  work  should  be  done 
from  the  contractor,  and  that  he  was  to  do  the 
work  subject  to  the  contractor's  orders,  author- 
ises a  finding  that  be  was  not  an  independent 
contractor. 

7.  Master  and  Sebvant— Fellow  Servants 
— Injury  to  Fobmeb  Employ^. 

A  master  is  not  relieved  of  liability  for 
personal  injury  on  the  ground  that  it  was 
caused  by  the  negligence  of  a  fellow  servant  of 
the  person  injured ;  the  Injury,  though  a  proxi- 
mate result  of  the  negligent  act,  having  occurred 
some  time  after  it,  vnd  after  the  injured  person 
had  ceased  to  be  In  the  employment 

8.  Negligence — Contbibdtoby  Neougenox— 
Evidence — Questions  fob  Juby. 

Where  an  injury  to  one  who  had  been  In 
the  oontrmetor's  employ  occurred  by  reason  of 
fidluie  to  dear  an  anchor  idata,  causing  bricks 

*WrIt  of  error  denied  by  Supreme  Court  Nov.  iO,  U07. 


to  fall  in  the  raising  of  the  roof  of  a  brick 
bnilding,  the  mere  fact  that  the  injured  person 
had  been  one  of  eight  or  ten  who  bad  worked  on 
the  wall  is  not  enough  to  authorize  submission 
of  the  fact  of  his  contributory  negligence. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  37,  Negligence, .  H  279-302.] 

Appeal  from  District  Court,  Harris  Coun- 
ty;   Cbas.  E.  Asbe,  Judge. 

Action  by  Mary  Smith  and  others  against 
W.  E.  Humphrey vi  lie  and  others.  Judgment 
for  defendants.  Plaintiffs  appeal.  Reversed 
and  remanded  In  part;   affirmed  in  part 

Bryan  &  McRae,  for  appellants.  Baker, 
Botts,  Parker  &  Garwood  and  C.  B.  Whar- 
ton, for  appellee  Houston  Drug  Co.  Brashear 
&  Dannenbaum,  for  eppellee  Wallace.  Cole- 
man &  Abbott,  for  appellees  Jensen  and 
Johnson. 

REESE,  J.  This  a  suit  by  Mary  Smith, 
widow  of  Charles  Smith,  and  his  two  minor 
(Children,  and  Mattie  Royster,  his  mother, 
against  the  Houston  Drug  Company,  N.  C. 
Jensen,  W.  G.  O.  Johnson,  and  T.  H.  Wallace, 
to  recover  damages  for  the  death  of  the 
said  Charles  Smith,  alleged  to  have  been 
caused  by  the  negligence  of  defendants.  Dam- 
ages are  claimed  in  the  sum  of  $20,000.  The 
court  instructed  a  verdict  for  the  Houston 
Drug  Company,  and  the  case  as  to  the  other 
defendants  was  submitted  to  the  jury.  From 
a  verdict  and  judgment  for  defendants,  plain- 
tiffs apiieal. 

The  Houston  Drug  Company  was  the  own- 
er of  a  three-story  brick  building  located  on 
the  corner  of  Preston  and  Caroline  streets 
in  the  city  of  Houston.  It  made  a  contract 
with  defendant  Jensen  to  repair  and  remodel 
the  building;  the  work  to  be  done  including 
the  raising  of  the  roof  and  the  addition  of 
another  story.  Jensen  contracted  with  de- 
fendant Johnson  to  do.  the  brickwork  em- 
braced in  his  contract  with  the  drug  compa- 
ny; part  of  such  brickwork  being  the  re- 
moval of  the  brick  of  the  fire  wall  which 
extended  above  the  roof,  so  as  to  allow  the 
roof  to  be  raised.  Jensen  also  contracted 
with  the  defendant  Wallace  to  raise  the  roof. 
In  removing  the  brick  from  the  fire  wall 
preparatory  to  raising  the  roof.  It  was  not 
necessary,  nor  was  It  contemplated,  that  the 
entire  wall  should  be  taken  down,  but  that 
part  of  it  should  be  taken  down  and  removed 
so  as  to  allow  the  roof  to  be  raised  without 
interference  from  the  fire  wall.  The  joists 
of  the  roof  resting  upon  the  wall  were  at- 
tached thereto  by  anchor  plates,  which  were 
iron  bars  about  &\i  Inches  wide  and  12  inches 
long.  The  joists  rested  upon  these  anchor 
plates,  which  were  turned  up  at  each  end; 
one  end  fitting  into  a  place  mortised  into  the 
Joist  and  the  other  end  fastened  Into  the 
wall.  The  anchor  plates  extended  about  four 
inches  beyond  the  ends  of  the  joists.  In  re- 
moving the  brick  from  the  fire  wall  the  work 
was  done  so  as  to  clear  the  joists;  but  these 
anchor  plates,  being  covered  with  mortar, 
were  not  noticed  and  were  not  cleared.    When 
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tbe  work  of  raising  the  roof  began,  one  of 
these  anchor  plates  hnng  or  remained  fasten- 
ed in  the  joist,  causing  a  displacement  of  tbe 
brick,  several  of  which  tumbled  from  tbe  top 
of  the  wall  to  the  street  below  upon  the  de- 
ceased, Smith,  who  was  uiwn  tbe  sidewalk, 
killing  blm. 

By  their  first  assignment  of  error,  appel- 
lants complain  of  the  action  of  the  trial  court 
to  Instructing  a  verdict  for  the  Houston  Drug 
Company.  The  drug  company  pleaded  that 
It  bad  let  the  entire  work  to  Jensen,  and 
that  by  the  terms  of  the  written  contract 
Jensen  was  an  Independent  contractor,  and 
-on  that  account  it  was  not  liable.  Appel- 
lants* first  cdntentlon  is  that  by  tbe  terms 
of  this  written  contract  tbe  drug  company 
retained  such  control  over  tbe  possession  of 
tbe  building  end  Jensen,  In  subjecting  blm 
to  tbe  direction  and  supervision  of  Its  agent 
and  architect  Lorehn,  in  the  manner  of  do- 
ing the  work,  as  to  estop  the  drug  company 
-from  avoiding  liability  on  tbe  ground  that 
Jensen  was  an  independent  contractor.  The 
contract  is  very  lengthy,  embracing  many 
-complicated  details  of  tbe  work  to  be  done, 
which  was,  generally,  to  remodel  tbe  build- 
ing, raise  tbe  roof,  and  add  another  story. 
Tbe  distinctive  features  thereof,  which  are 
claimed  to  give  it  the  character  contended 
for  by  appellants,  are  substantially  as  fol- 
lows: Jensen  was  to  sufficiently  perform 
and  finish,  under  tbe  direction  and  to  tbe 
satisfaction  of  tbe  architect,  all  tbe  work  re- 
quired In  remodeling  tbe  building  and  finish 
and  complete  it  in  a  sound  and  workmanlike 
manner  to  tbe  perfect  satisfaction  and  ap- 
probation of  tbe  architect.  If  the  work  Is 
not  sufficiently  explained  by  the  drawings 
and  specifications,  Jensen  was  to  apply  to 
the  architect  for  such  further  drawings  and 
explanations  as  may  be  necessary  and  shall 
comply  with  the  same  so  far  as  consistent 
with  tbe  original  drawiugs  and  specifications, 
and  In  tbe  event  of  doubt  as  to  the  meaning 
of  the  drawings  or  specifications  the  archi- 
tect shall  decide.  Should  any  alteration  t>e 
required  In  tbe  work  shown  or  described  by 
the  drawings  or  specifications,  a  fair  and 
reasonable  valuation  of  the  work  added  or 
omitted  shall  be  made  by  tbe  architect,  and 
the  sum  to  be  paid  for  the  work  increased 
or  diminished  accordingly.  Jensen  was  to 
take  down  ail  portions  of  the  work  condemn- 
ed by  the  architect  as  unsound  or  Improper, 
or  not  conforming  to  specifications  and  draw- 
ings. Jensen  was  not  to  sublet  or  assign  the 
contract,  or  any  Interest  therein,  without  the 
written  consent  of  the  architect  The  drug 
company  Is  to  provide  all  labor  and  material 
not  included  In  tbe  contract  and  contained 
In  specifications  of  general  work.  In  such  a 
manner  as  not  to  delay  tbe  progress  of  the 
work.  If  Jensen  refused  or  neglected  to  sup- 
ply a  sufficiency  of  properly  skilled  work- 
men, or  material  of  proper  quality,  or  failed 
In  performance  of  any  of  the  agreements  con- 
italned  In  tbe  contract,  upon  snch  failure 


being  certified  by  the  architect,  the  drug  com- 
pany was  to  be  at  liberty  to  provide  the 
same  and  deduct  its  cost  from  amount  due 
Jensen,  and  if  tbe  architect  sbail  certify 
tliat  such  refusal  or  neglect  is  sufficient 
grounds  therefor,  tbe  drug  company  shall  be 
at  liberty  to  terminate  the  employment  and 
to  enter  upon  possession  of  the  building,  take 
possession  of  materials,  and  employ  some 
one  else.  It  Is  not  contended  that  tbe  drug 
company  exercised  any  control  over  tbe  work, 
except  such  as  was  provided  should  be  done 
by  the  architect  by  the  terms  of  the  con- 
tract. Lorehn  testified  that  he  did  not  dl< 
rect  the  manner  or  details  of  the  work,  or 
have  anything  to  do  with  the  employment  or 
discharge  of  tbe  men,  or  with  the  manage- 
ment or  direction  of  details  of  the  work; 
that  his  going  upon  the  work  w^s  merely  for 
the  purpose  of  inspection,  to  see  that  the 
work  and  materials  complied  with  the  con- 
tract 

It  Is  true  that  the  question  Is  not  what 
was  done  by  the  architect  towards  control 
of  Jensen  and  bis  work,  but  what  he  had  a 
right  to  do  under  the  contract  If  tbe  em- 
ployer had  tbe  right  of  control,  it  is  immate- 
rial that  be  did  not  exercise  It  16  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  188.  But  evi- 
dence as  to  what  he  did  do  is  material  in 
showing  what  he  bad  a  right  to  do,  under 
tbe  contract  as  It  was  luiderstood  by  the  par- 
ties. This  approved  definition  of  the  term 
"Independent  contractor"  is  taken  from  18 
American  &,  English  Encyclopedia  of  Law 
(2d  Ed.)  p.  18:  "Generally  speaking,  an  in- 
dependent contractor  is  one  who,  in  render- 
ing service,  exercises  an  independent  em- 
ployment or  occupation,  and  represents  bis 
employer  only  as  to  the  results  of  his  work, 
and  not  as  to  the  means  by  which  it  la  to 
be  accomplished.  Tbe  word  "results,'  how- 
ever, is  used  In  this  connection  in  tbe  i^ense 
of  a  production  or  product  of  some  sort  and 
not  of  a  service."  Casement  v.  Brown,  14S 
U.  S.  615,  IS  Sup.  Ct  672,  37  L.  Ed.  582,  and 
other  cases  cited  in  note.  In  the  same  work 
(page  188)  It  is  said  that  a  reservation  by 
the  employer  of  tbe  right  by  himself  or  hia 
agent  to  supervise  the  work  for  the  purpose 
merely  of  determining  whether  it  is  being 
done  in  conformity  to  tbe  contract  does  not 
affect  tbe  independence  of  the  contract,  and 
in  a  note  many  authorities  are  cited,  all  of 
which  support  the  proposition  stated.  In 
tbe  case  of  Wallace  v.  Southern  Cotton  OH 
Company,  91  Tex.  Sup.  18,  40  8.  W.  899, 
the  question  was  whether  one  Davis  was  an 
independent  contractor,  with  regard  to  the 
work  being  done,  or  an  employ^  of  tbe  oil 
company,  so  as  to  render  it  liable  for  his 
negligence.  The  Supreme  Court  says:  "It 
Davis  was  an  Independent  contractor  In  the 
sense  that  the  company  had  no  right  of  con- 
trol as  to  the  manner  In  which  the  work  was 
to  be  done,  then  he  was  not  the  servant  of 
the  company,  and  tbe  plaintiff,  liaving  been 
employed  by  blm,  cannot  recover.    If;  bow- 
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ever,  tbe  Sontbem  Cotton  Oil  Company  ex- 
ercised control  orer  the  manner  In  which 
Davis  was  to  do  the  work,  or  over  the  means 
by  which  It  wan  to  be  done,  or  if  tbe  per- 
sons engaged  In  the  work  wltb  Darls  were 
under  the  control  and  management  of  said 
company,  then  Davis  was  bnt  its  employs, 
and  Wallace  was  likewise  but  tbe  servant 
of  said  company  by  virtue  of  his  employment 
by  Davis."  In  Btmonton  v.  Perry  (decided 
by  this  court)  62  S.  W.  1090,  tbe  question 
was  whether  Naquin,  the  contractor  to  whom 
a  contract  was  let  by  Perry  for  the  construc- 
tion of  a  building,  was  an  independent  con- 
tractor or  an  employfi  of  Ferry,  the  conrt 
says :  "The  contract  gave  Perry  no  right  to 
control  the  method  of  doing  the  work,  but 
did  give  him  tbe  right  to  require  that  tbe 
walls  should  be  properly  constructed.  The 
proof  nowhere  shows  any  interference  on  the 
part  of  Perry  either  as  to  the  method  adopt- 
ed by  Nflquin  or  as  to  whom  be  should  em- 
ploy to  assist  him.  Perry  assumed  no  con- 
trol over  tbe  employes  of  Naquin,  and  did 
nothing  more  tlian  demand  that  tbe  brick- 
work should  be  done  in  a  workmanlike  man- 
ner; that  is  to  say,  he  did  nothing  more  than 
to  require  that  the  result  should  be  up  to 
the  measure  of  the  requirements."  And  It 
was  held  that  Slmonton's  cause  of  action 
was  clearly  against  -Naquin,  and  not  Perry. 
In  the  application  of  the  general  rule,  the 
authorities  are  not  altogether  in  harmony, 
but  it  appears  dear  to  us  that,  by  tbe  terms 
of  the  contract,  tbe  Houston  Drug  Company 
reserved  no  more  right  of  supervision  and 
control,  through  its  architect,  of  the  work 
to  be  done,  than  to  see  that  It  was  done  in 
accordance  with  the  requirements  of  the  con- 
tract. This  involved  no  control  whatever 
over  the  method  of  doing  the  work  by  Jensen. 
It  follows  that,  by  the  terms  of  tbe  con- 
tract, Jensen  was  an  independent  contractor, 
and  not  an  employe  or  servant  of  the  drug 
company.  Cunningham  v.  Railroad  Co.,  51 
Tex.  Sup.  503,  32  Am.  Rep.  632;  Smith 
V.  Milwaukee  6.  &  E.  Exchange,  91  Wis. 
300,  64  N.  W,  1041,  30  L.  R.  A.  504,  51  Am. 
St.  Rep.  915;  Covington  Bridge  Co.  v.  Stein- 
brock,  61  Ohio  Bt  215,  55  N.  B.  618,  76 
Am.  St  Rep.  382;  note  to  Brown  v.  Smith, 
22  Am.  St  Rep.  459. 

It  Is  further  insisted  by  appellants  that 
tbe  drug  company  is  liable  nowlthstanding 
the  terms  of  its  contract  with  Jensen,  by 
reason  of  the  fact  that  the  work  it  had  con- 
tracted with  Jensen  to  do  was  intrinsically 
dangerous.  It  is  a  well-settled  exception  to 
tbe  general  rule  that  the  owner  cannot  claim 
immunity  from  liability  from  tbe  consequen- 
ces of  the  acts  of  his  independent  contractor 
on  that  ground,  if  tbe  work  to  be  done  is 
intrinsically  dangerous.  In  Cameron  Mill  & 
Klevator  Co.  v.  Anderson,  98  Tex.  159,  81 
S.  W.  282,  1  L.  R.  A.  (N.  8.)  198,  the  excep- 
tion to  tbe  rule  Is  thus  stated:  "As  we  un- 
derstand, the  general  rule  Is  that  one  who 
in  having  a  piece  of  work  done  by  an  Inde- 
104  S.W.-S2 


pendent  contractor  Is  not  liable  for  tbe  neg- 
ligence of  tbe  latter,  but  to  this  rule  there 
is  a  well-marked  exception.  So  far  as  we 
have  seen,  the  limitation  of  the  rule  has 
been  by  no  one  better  expressed  tban  by 
Judge  Dillon.  He  says:  "Tbe  general  rule 
is  stated  In  tbe  preceding  section,  but  It  is 
Important  to  bear  In  mind  that  it  does  not 
apply  where  the  contract  directly  requires 
the  performance  of  a  work  intrinsically  dan- 
gerous, however  skillfully  performed.'  "  Ap- 
pellants rely  upon  this  case,  and  upon  tbe 
opinion  of  the  Court  of  Civil  Appeals  there- 
in. 78  S.  W.  81,  9  Tex.  Ct  Rep.  22.  If  we 
correctly  understand  the  opinion  of  Justice 
Speer,  it  affords  no  support  to  appellants' 
contention  in  tbe  present  case.  The  work 
which  the  independent  contractor  was  ea- 
gaged  to  do  in  that  case,  as  stated  in  the 
opinion,  "contemplated  an  excavation  In  the 
public  street,  the  necessary  effect  of  which 
was  to  create  an  obstruction  or  defect  there- 
in dangerous  to  the  public  using  such  street, 
and  from  which  injuries  to  passers-by  were 
reasonably  to  be  anticipated,  unless  the  same 
was  properly  guarded  or  protected."  That 
is,  the  dangerous  consequences  were  to  be 
reasonably  anticipated  from  the  work  itself, 
no  matter  how  skillfully  performed.  The 
court  adds :  "In  those  cases  where-  the  de- 
fect, obstruction,  or  fault  is  purely  collateral 
to  tbe  work  contracted  to  be  done,  and  is 
a  result  of  the  wrongful  act  of  the  independ- 
ent contractor  or  his  worlunen,  the  employer 
should  not  be  held  liable,  because  such  act 
it  not  to  t>e  anticipated  by  him."  In  the  case 
of  Engel  V.  Eureka  Club,  137  N.  Y.  100,  32 
N.  E.  1052,  83  Am.  St  Rep.  695,  It  Is  said: 
"There  are  cases  of  still  another  class,  where 
the  thing  contracted  to  be  done  Is  necessarily 
att«ided  with  danger,  however  skillfully  and 
oarefnliy  performed,  or,  in  tbe  language  of 
Judge  Dillon,  Is  'intrinsically  dangerous,'  in 
which  case  it  is  held  that  tbe  party  who 
lets  the  contract  to  do  the  act  cannot  there- 
by escape  responsibility  for  any  injury  re- 
sulting from  Its  execution,  although  the  act 
to  l>e  performed  be  lawful.  2  Dillon,  Mun. 
Corp.  1029,  and  cases  cited.  But  if  the  act 
to  be  done  may  be  safely  done  in  the  exer- 
cise of  due  care,  although  in  the  absence  of 
such  care  injurious  consequences  to  third  per- 
sons would  be  likely  to  result,  then  tbe  con- 
tractor alone  is  liable,  provided  it  was  bis 
duty  under  tbe  contract  to  exercise  such 
care."  It  does  not  appear  that  the  work  to 
be  done  In  the  present  case  was  "intrinsical- 
ly dangerous."  There  was  some  evidence 
that  the  rear  wall  of  the  building  was  unsafe, 
but  that  did  not  affect  tbe  front  wall,  where 
tbe  Injury  occurred,  and  had  not  the  remot- 
est connection  with  the  accident.  It  appears 
to  us  to  be  clearly  made  out  by  tbe  evidence 
that  tbe  falling  of  tbe  bricks  upon  the  de- 
ceased. Smith,  was  caused  solely  by  the  fact 
that  one  end  of  the  Iron  anchor  plate  re- 
mained fastened  in  the  end  of  the  joist  of 
the  roof,  and  tbe  other  end  in  tbe  fire  wall, 
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tbu8  displacing  tbe  bricks  in  tbat  portion  of 
tbe  fire  wall  Immediately  above  tbe  plate 
and  causing  tbe  brlclis  on  top  of  tbe  wall  at 
that  place  to  fall.  Whetber  this  was  due 
to  tbe  negligence  of  either  of  tbe  defendants, 
was  a  question  for  the  Jury,  but  under  no 
view  of  it  can  it  be  said  that  the  work  of 
raising  the  roof,  if  done  with  proper  care, 
was  intrinsically  dangerous.  City  of  Rich- 
mond V.  Sltterdlne,  101  Va.  354,  43  8.  E. 
563,  65  L.  R.  A.  445,  99  Am.  St  Rep.  8T9; 
Baumelster  v.  Markham,  101  Ky.  122,  39 
S.  W.  844,  41  S.  W.  816,  72  Am.  St  Rep.  397 ; 
Engel  V.  Eureka  Club,  137  N.  T,  100,  32  N. 
B.  1052,  32  Am.  St  Rep.  692;  note  to  C!ov- 
ington  Bridge  Co.  v.  Stcinbrock,  76  Am.  St. 
Rep.  386-399 ;  Smith  v.  Milwaukee  Builders' 
&  Traders'  Exchange,  91  Wis.  300,  64  N. 
W.  1041,  30  L.  R.  A.  504,  51  Am.  St  Rep. 
913;  Brown  v.  Smith,  86  Ga.  274,  12  S.  E.  411, 
22  Am'.  St  Rep.  459;  Blake  v.  Ferris,  5  N. 
Y.  48,  55  Am.  Dec.  304-318;  Vanderpool  v. 
Hussen,  28  Bath.  198.  There  Is  nothing  In 
appellants'  contention  that  the  failure  of 
the  drug  company,  Jensen,  or  any  one  else 
to  barricade  tbe  sidewalk,  or  in  any  way 
giving  warning  of  the  work  going  on,  bad 
anything  to  do  with  tbe  accident  to  Smith, 
or  tbat  any  measure  of  liability  could  be 
predicated  upon  such  failure.  Smith  bad 
worked  upon  the  building  and  was  as  fully 
aware  as  any  one  of  every  fact  of  which  he 
would  have  been  apprised  by  barricades  or 
other  warnings  about  tbe  use  of  tbe  side- 
walk. He  occupied  a  very  different  position 
from  a  mere  passer-by  using  tbe  sidewalk 
in  the  usual  way. 

By  their  second  assignment  of  error,  ap- 
pellants complain  of  the  charge  of  the  court 
Instructing  the  jury  that  Wallace  and  John- 
son, subcontractors  under  Jensen,  were,  as  to 
blm.  Independent  contractors,  and  tbat  nei- 
ther would  be  responsible  for  the  negligence 
of  the  other.  By  separate  propositions  under 
the  assignment,  the  point  is  presented  as  to 
each  of  the  subcontractors.  It  is  not  disput- 
ed that  if  a  subcontractor  be  in  fact  an  in- 
dependent contractor  under  tbe  original  con- 
tractor, and  not  his  employe  or  agent,  the 
same  result  would  follow  as  in  case  of  such 
relationship  between  tbe  owner  and  the  orig- 
inal contractor,  and  that,  whether  such  sub- 
contractor is.  In  fact,  an  independent  con- 
tractor, is  to  be  governed  by  tbe  same  rules 
as  apply  in  tbe  case  of  the  owner  and  tbe 
original  contractor.  16  Am.  &  Eng.  Bncy.  of 
I^aw,  194.  The  contracts  between  Jensen  and 
Wallace  and  between  Jensen  and  Johnson 
were  verbal,  and  it  is  insisted  by  appellants 
that  upon  this  ground  alone  the  question  as 
to  whether  such  evidence  constituted  them 
independent  contractors  under  Jensen  should 
have  been  submitted  to  the  jury.  The  rule 
»;ems  to  be  as  broadly  stated,  as  Is  contend- 
ed by  appellants,  in  16  Am.  &  Eng.  Ency.  of 
Law,  p.  191,  but  such  of  the  authorities  dted 
by  the  author  as  we  have  been  able  to  ex- 
amine do  not  support  tbe  text    In  tbe  case 


of  Atlantic  Transport  Co.  v.  Con^s,  82  Fed. 
177,  28  C.  O.  A.  388,  cited  la  support  of  the 
proposition,  the  opinion  of  tbe  majority  of 
tbe  court  is  to  tbe  contray ;  one  of  the  mem- 
t>er8  of  the  court  dissenting  on  this  ground. 
In  Wallace  v.  Southern  Cotton  Oil  Co.,  91 
Tex.  18,  40  S.  W.  399,  also  cited.  It  appears 
that  there  was  a  conflict  in  the  testimony  as 
to  tbe  relationship  between  the  owner  and 
the  contractor  under  the  contract  between 
them,  which,  of  course,  required  a  submis- 
sion of  tbe  issue  to  the  Jury.  In  tbe  present 
case,  tbe  only  evidence  Introduced  as  to  the 
contract  between  Johnson  and  Jensen  is  the 
testimony  of  Jensen  himself,  and  it  is  clear, 
unambiguous,  and  undisputed.  We  are  in- 
clined to  think  tbat  In  such  case  It  was  the 
duty  of  the  court  to  determine  tbe  legal  ef- 
fect of  tbe  contract  thus  established.  With- 
out repeating  this  testimony  here,  it  Is  suf- 
ficient to  say  tbat  we  think  the  court's  con- 
struction of  tbe  terms  of  the  contract  be- 
tween Johnson  and  Jensen,  which  embraced 
all  of  the  brickwork,  excavations,  concrete, 
etc.,  and  Included  the  work  of  removing  the 
brick  from  tbe  fire  wall  preparatory  to  the 
raising  of  the  roof,  was  correct,  and  consti- 
tuted Johnson  an  independent  contractor,  as 
herein  defined.  According  to  the  testimony 
of  Jensen,  the  terms  of  the  contract  between 
himself  and  Wallace  were  substantially  the 
same  as  the  contract  with  Johnson,  but  Wal- 
lace also  testified  as  to  this  contract  and 
be  states  that  be  got  bis  orders  as  to  bow 
the  work  should  proceed  from  Jensen ;  and, 
further,  that  he  was  to  raise  tbe  roof  subject 
to  Jensen's  orders,  that  be  was  subject  to  his 
orders.  Wallace  also  testifies  that  be  was  to 
furnish  all  necessary  tools  and  perform  the  la- 
bor, and  tbat  Jensen  had.  nothing  to  do  with 
this  part  of  it;  that  he  hired  bis  own  men 
and  paid  them  and  used  bis  own  Judgment 
as  to  tbe  manner  In  which  tbe  roof  was  rais- 
ed, the  work  of  which  was  subject  to  bis  own 
orders.  Taking  Wallace's  testimony  as  true, 
we  cannot  say  tbat  the  jury  would  not  have 
been  authorized  to  find  that  Jensen  exercis- 
ed such  control  over  tbe  manner  in  which 
Wallace's  work  was  to  be  done  as  would  be 
Inconsistent  with  the  relationship  of  inde- 
pendent contractor.  Upon  this  view  we  think 
that  tbe  issue  as  to  tbe  .nature  of  the  con- 
tract between  Jensen  and  Wallace  should 
have  been  submitted  to  tbe  jury.  Wallace 
V.  Southern  Cotton  Oil  Co.,  supra. 

The  evidence  tended  to  show  that  during 
the  week  preceding  tbe  accident  the  deceas- 
ed. Smltli,  and  several  other  laborers,  were 
set  to  work  by  Johnson  at  the  work  of  clear- 
ing away  the  brick  of  the  fire  wall,  so  as  to 
allow  the  roof  to  be  raised,  and  tbat  it  was 
due  to  the  omission  of  some  of  these  laborers 
to  remove  tbe  brick  so  as  to  clear  tbe  anchor 
plate  attached  to  one  of  tbe  Joists  of  tbe  roof 
tbat  tbe  accident  occurred.  Smith  was  not 
working  for  Johnson  or  In  his  employ  at  the 
time  of  tbe  accident,  and  had  not  been  since 
the  Monday  previous  to  the  Saturday  when 
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he  was  killed.  The  Jury  were  charged  that 
Smith  was  a  fellow  servant,  under  Johnson, 
with  the  other  persons  at  work  removing  the 
brick,  and  that,  If  the  accident  which  caused 
his  death  was  due  to  the  negligence  of  any 
of  these  fellow  servants,  the  defendant  John- 
sou  would  not  be  liable.  This  charge  is  as- 
signed as  error,  and  we  think  the  assignment 
must  be  sustained.  The  employer  cannot  be 
relieved  of  liability  on  the  ground  that  the 
Injury  is  due  to  the  negligence  of  a  fellow 
servant  of  the  injured  person,  where  the  In- 
Jury  occurs  some  time  after  the  act  of  al- 
leged negligence,  although' a  proximate  result 
thereof,  and  while  the  injured  person  la  not 
serving  In  such  employment.  1  Shearman  & 
Redf.  Negligence,  {  234;  State  v.  Western 
Maryland  R.  R.  Co.,  63  Md.  433.  This  charge, 
however,  was  limited  to  the  defendant  John- 
son, and  does  not  affect  the  other  defend- 
ants. The  court  also  charged  the  jury  that 
If  the  deceased.  Smith,  worked  upon  the  par- 
ticular portion  of  the  wall  which  fell  and  in- 
jured him,  and  he  himself  was  negligent  in 
the  manner  in  whicli  he  performed  said  work, 
and  such  negligence  contributed  to  his  In- 
jury, the  jury  should  find  for  all  of  the  de- 
fendants. The  point  Is  presented  by  proper 
assignment  that  this  charge  was  error.  The 
possibility  or  probability  that  the  accident 
may  have  been  occasioned  by  the  failure  or 
omission  of  the  deceased  himself  to  clear  the 
Identical  anchor  plate,  which  caused  the 
brick  to  fall,  was  too  remote  to  authorize  the 
charge.  It  Is  but  a  possibility  arising  from 
the  fact  that  he  was  one  of  about  eight  or 
ten  persons  engaged  In  this  work.  The  evi- 
dence did  not  present  the  issue  of  contribu- 
tory negligence  on  the  part  of  Smith,  or  that 
the  accident  was  due  to  the  negligence  of  his 
fellow  servants  as  a  bar  to  his  right  to  re- 
cover. We  are  Inclined  to  agree  with  appel- 
lants'- contention,  as  presented  in  the  third 
assignment  of  error,  that  tt^e  third  paragraph 
of  the  court's  charge,  In  so  far  as  it  presents 
the  issue  of  Jensen's  liability  in  attempting 
to  raise  the  roof  when  the  wall  from  which 
the  brick  fell  was  in  an  unsafe  condition,  is 
Inconsistent  with  the  charge  given  at  the  re- 
quest of  Jensen  that  be  was  not  responsible 
for  the  acts  of  any  of  the  persons  shown  to 
have  been  working  on  the  roof,  or  on  the 
wall  preparatory  to  raising  the  roof.  Con- 
sidering the  entire  charge,  we  would  not  say 
that  the  Jury  was  misled  by  these  seemingly 
contradictory  Instructions,  but.  In  view  of 
another  trial,  we  call  attention  to  the  point 
as  presented  in  appellants'  brief. 

It  is  not  necessary  to  discuss  the  other  as- 
signments of  error.  Except  those  presenting 
the  questions  herein  discussed  and  decided, 
each  of  them  Is  overruled.  None  of  them 
presents  reverslhle  error.  In  so  far  as  the 
charges  requested  by  appellants  present 
sonnd  propositions  of  law  applicable  to  the 
case,  they  are  covered  by  the  court's  charge. 
We  cannot  forbear  to  remark  that  the  record 
bears  evidence  that  the  case  was  tried  with 


the  most  painstaking  care  on  the  part  of  the 
trial  Judge,  and,  with  the  exception  of  the 
errors  pointed  out,  the  many  complicated  Is- 
sues were  presented  In  a  charge  exceptional- 
ly full,  clear,  and  comprehensive. 

For  the  errors  Indicated,  the  judgment  Is 
reversed  as  to  the  defendants  Jensen,  John- 
son, and  Wallace.  The  judgement  for  the 
Houston  Drug  Company  Is  affirmed. 

Reversed  and  remanded  in  part  Affirmed 
in  part 


BEAUMONT  CARRIAGE  CO.  T.  PRICE   4 

JOHNSON. 

(Court   of   Civil    Appeals    of   Texas.    May   29, 

1007.    On  Rehearing,  Oct.  16,  1907.) 

1.  Costs— EFrEor  of  Ten  deb. 

Where  one  procures  a  note  under  a  proffl' 
ise,  not  intending  to  keep  it,  that  at  maturity, 
he.  will  renew,  he  cannot  recover  costB  and  an 
attorney's  fee  in  an  action  on  the  notej  the 
maker  caving  tendered  the  principal  and  mter* 
est  within  the  time  the  promiEed  renewal  woald 
have  covered. 

(Eid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Costs,  S§  137-155.] 

2.  Bills  and   Notes— Intent   Not  to  Peb- 
FOBM  Pbomise— Evidence. 

That  the  payee  of  a  note  did  not  intend  to 
keep  a  promise  to  renew  is  not  shown  by  his 
mere  nonperformance  of  the  promise. 

3.  Same— Sufficiency  of  Evidence. 
Evidence,  in  an  action  on  a  note,  the  makers 

defending  against  costs,  etc.,  i)ecaiise  the  payee 
broke  a  promise  to  renew  made  with  fraudiilenr 
intent  not  to  keep  it,  held  to  sustain  findings  for 
the  makers. 

Error  from  Jefferson  County  Court;  D. 
P.  Wheat,  Judg& 

Action  on  a  note  by  the  Beaumont  Car- 
riage Company  against  Price  &  Johnson. 
From  a  Judgment  denying  judgment  for  the 
stipulated  attorney's  fee,  plaintiff  brings  er- 
ror.   Affirmed  on  rehearing. 

Teagle  &  Conley,  for  plaintiff  In  error. 
Mavin  Scurlock  and  Chester  &  Da  Ponte, 
for  defendants  in  error. 

JAMES,  C.  J.  This  Is  a  writ  of  error  from 
a  judgment  which  awarded  plaintiff  In  error 
the  principal  and  Interest  of  a  note,  but  de- 
nied judgment  for  the  stipulated  attorney's 
fee.  Defendants  set  up  that  Immediately 
prior  to  the  execution  of  the  note  the  plain- 
tiff, acting  through  its  agent  George  W. 
Smith,  orally  agreed  with  defendants  that. 
If  defendant  Price  would  give  said  90-day 
note,  and  secure  the  indorsement  of  Johnson 
thereon,  at  the  expiration  of  the  90  days  the 
note  would  be  extended  for  another  90  days. 
That  said  note  was  for  a  past  indebtedness 
owing  by  Price  to  plaintiff  on  open  account 
That  at  the  time  Price  told  Smith  that  he 
could  not  meet  the  note  at  the  end  of  90  days, 
and  that  he  could  not  g^et  Johnson  to  go  on 
a  90-day  note,  but  he  could  on  a  6-month 
note,  and  thereupon  Smith  stated  that  be  de- 
sired to  use  the  note  at  the  bank,  and  that  the 
bank  would  not  take  a  6-month  note,  and  tliat 
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If  Price  would  make  It  a  90-claj  note  the  plain- 
tiff would  take  it  up  and  renew  It  for  another 
90  days.  That  thereupon  Price  stated  he 
would  agree  to  the  proposition  and  execute  a 
90-day  note  with  the  said  understanding,  and 
requested  Smith  to  make  and  sign  a  memo- 
randum to  that  effect,  but  Smith  said  there 
was  no  use  of  that,  as  his  word  was  as  good 
as  his  bond.  That  although  Jotinson  was  not 
present  when  said  promise  was  made.  It  was 
made  with  the  expectation  that  It  would  be 
communicated  by  Price  to  Johnson  and  be- 
lieved and  acted  upon  by  the  latter,  as  it 
actually  was.  That  said  promises  were  made 
with  Intent  and  design  to  defraud  defend- 
ants, and  at  the  time  they  were  made  plain- 
tiff had  no  intention  to  perform  same  and  has 
wholly  failed  to  do  so,  and  has  brought  this 
sidt  on  the  note,  and  has  refused  to  extend 
same  as  agreed.  That  had  it  not  been  for 
the  said  <representations,  defendant  Price 
woold  not  have  executed  the  note,  nor  would 
Jobnson  b«Te  gone  surety  thereon,  and  that 
siifld  promises  and  representations  were  mate- 
rial and  relied  on  and  Induced  the  giving  of 
the  note.  The  answer  alleged  also  that  dur- 
ing the  six  months  defendants  had  tendered 
plaintiff  the  principal  and  Interest,  viz.,  $417, 
and  now  tenders  same;  that  this  suit  was 
prematurely  brought;  and  that  plaintiff  should 
recover  no  more  than  the  amount  tendered. 
The,  court  on  the  evidence  sustained  this  de- 
fense, and  gave  Judgment  for  plaintiff  for 
$417,  adjudging  the  costs  against  plaintiff. 
The  Judge  found  as  follows:  "I  find  that  the 
alleged  promises  and  r^resentations  so  made 
by  Smith  to  Price  were  material  and  were  re- 
IIM  upon  by  both  Price  and  Johnson  who 
were  both  thereby  induced  to  execute  and  de- 
liver said  note  and  that  they  would  not  have 
done  so  but  for  said  promises.  I  further  find 
that  at  the  time  said  promises  were  made  by 
Smith  he  did  not  intend  to  keep  or  perform 
the  same  In  any  particular,  but  that  they 
were  made  by  Smith  to  Price  with  the  in- 
tent and  design  to  defraud  both  Price  and 
Johnson  by  inducing  tbem  to  make  and 
deliver  the  said  note.  And  I  further  find 
that  plaintiff  has  wholly  failed  and  refus- 
ed to  keep  said  promises  In  any  particular, 
bat  has  willfully  broken  the  same  and  fil- 
ed this  suit  on  said  note  shortly  after  the 
expiration  of  the  90  days  after  Its  date. 
*  *  *  That  the  aforesaid  false  promises 
and  conduct  of  plaintiff  is  a  fraud  upon  the 
defendants,  and  the  latter  should  not  be  ad- 
judged to  pay  more  than  the  principal  of  the 
note  and  Interest  thereon  for  six  months,  and 
the  costs  of  court  should  be  taxed  against 
the  plaintiff." 

The  judgment  was  a  correct  one,  if  the 
above  findings  are  warranted  by  the  testi- 
mony. The  rule  has  been  definitely  declared 
in  this  state,  and  elsewhere,  that  the  failure 
to  perform  a  promise  by  which  a  contract 
w/ts  procured  affords  sufficient  equitable 
ground  for  relief,  when  it  is  made  to  appear 
that  at  the  time  the  promise  was  made  the 


party  making  It  used  It  as  a  pretense  to  ob- 
tain the  contract;  the  promlssor  Intending 
not  to  perform  It  See  cases  cited  by  appel- 
lee: Railway  y.  Tltterlngton,  84  Tex.  219, 
19  S.  W.  472.  31  Am.  St.  Rep.  39 ;  Railway  v. 
Smith,  98  Tex.  653,  80  S.  W.  322;  Touch- 
stone V.  Staggs  (Tex.  Civ.  App.)  39  S.  W.  189; 
McFarland  v.  McGlll,  16  Tex.  Civ.  App.  289, 
41  S.  W.  402.  The  use  of  the  promise  for 
the  purpose  of  deceiving  Is  the  essential  basis 
of  this  rule.  It  must,  however,  be  made  to 
appear  by  some  testimony,  direct  or  circum- 
stantial, that  at  the  time  the  party  gave  the 
promise  there  waa  no  Intention  on  his  part  to 
perform  it  It  is  clearly  not  enough  to  prove 
the  nonperformance,  and  it  will  not  do  to 
say  that  from  the  bare  fact  of  nonperform- 
ance it  could  be  inferred  that  the  intent  not 
to  perform  originally  existed,  because,  If  this 
were  allowed,  any  contemporaneous  agree- 
ment could  be  attached  to  a  writing  by  parol, 
and  the  rule  of  law  on  this  subject  would  be 
useless. 

It  appears  that  the  Beaumont  Buggy  Com- 
pany had  a  lien  on  Price's  implements  used 
on  his  rice  farm,  and  (he  debt  amounted  to 
$400.  Smith  was  an  ofllcer  of  the  company 
and  made  the  arrangement,  as  found  by  the 
court,  by  which  the  note  in  question  was  giv- 
en the  company.  His  acts  were  plaintiff's. 
At  that  time  the  implements  had  deteriorated 
In  value,  and  neither  Smith  nor  Price  thought 
the  security  sufficient.  Appellee  states  the 
following  additional  testimony  as  sufficient 
to  .warrant  the  finding  of  the  court  that 
there  was  no  intention  to  perform  the  prom- 
ise: The  reason  that  a  90-day  note  was  re- 
quired was  that  the  bank  would  not  accept 
paper  payable  in  a  longer  time;  that  the 
original  security  was  not  worth  the  debt,  and 
Smith  regarded  the  note  with  Johnson's  in- 
dorsement as  absolutely  good;  that  when  the 
note  fell  due  Smith,  so  far  from  offering 
to  perform  the  agreement  to  extend,  was  ur- 
ging the  bank,  tb  which  the  note  had  been 
transferred,  to  insist  on  its  payment,  al- 
though the  bank  would  have  willingly  extend- 
ed It  If  Smith  had  so  requested.  Granting 
the  above  facts  to  be  true,  they  simply  show 
that  at  the  end  of  the  90  days  the  prom- 
ise was  not  complied  with.  There  were  no 
circumstances  connected  with  such  noncom- 
pliance, nor  any  that  transpired  in  the  In- 
terval, that  would  tend  to  show  that  there 
existed  originally  the  intention  not  to  ful- 
fill the  promise.  It  would  be  pushing  the  rule 
too  far  to  allow  the  finding  made  by  the 
court,  and  which  was  essential  to  the  relief 
asked,  to  stand  upon  the  evidence  In  this  reo 
ord.  In  Railway  v.  Tltterlngton,  supra,  the 
fraudulent  intent  was  allowed  to  be  inferred 
from  the  fact  that,  although  years  had  elaps- 
ed, no  pretense  of  any  attempt  had  been 
made  towards  establishing  the  depot  promis- 
ed. In  the  present  transaction  no  action  was 
called  for  with  reference  to  the  promise  until 
at  the  end  of  the  90  days,  and  the  action 
then  taken  consisted  merely  for  nouperform- 
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ance.  The  cnse  appears  to  hare  been  fully 
developed,  and  our  oplDlon  Is  that  the  judg- 
ment should  haye  been  rendered  for  the  full 
amount  of  the  note,  and  the  Judgment  of  the 
county  court  will  therefore  be  set  aside,  and 
Judgment  rendered  here,  as  of  Its  date,  for 
the  note,  hiterest,  and  attorney's  fee  and 
costs. 
Reversed  and  rendered. 

On  Rehearing. 

The  opinion  delivered  In  this  case  was 
written  upon  the  evidence  as  set  forth  lu  the 
briefs.  Appellee  In  the  present  motion  calls 
onr  attention  to  a  fact  testified  to  by  the 
witness  Johnson,  which  was  not  referred  to 
In  Its  brief.  Johnson  testified :  "Shortly  aft- 
er the  first  90  days  expired  I  bad  a  conver- 
sation with  Smith,  In  which  I  insisted  that 
the  note  was  not  due,  as  Smith  had  agreed  to 
carry  It  for  another  90  days,  and  Smith  said: 
'Well,  If  that  was  the  agreement,  it  was 
oral,  and  could  not  be  enforced  as  against 
the  note.' "  This  fact  la  important  as  a  clr- 
cnmstance,  in  connection  with  the  othec  fact 
that  Smith  refused  to  give  a  writing  em- 
bodying the  agreement  to  extend  the  note  for 
another  90  days,  protesting  that  his  word 
was  as  good  as  bis  bond.  It  shows  that  he  was 
aware  of  the  necessity  of  contemporaneous 
agreements  being  Included  in  the  writing, 
and  his  action  in  refusing  to  give  a  writing 
on  the  subject  Indicates  that  be  wanted  to 
be  In  the  position  to  not  respect  the  agree- 
ment. Otherwise,  why  should  he  have  hesi- 
tated to  give  the  requested  writing?  We  con- 
clude, therefore,  that  the  court's  finding  of 
fact  was  warranted. 

Tbe  Judgment  heretofore  entered  will  be 
set  aside,  and  tbe  judgment  affirmed. 


NICOLINI  V.  LANGERMANN. 

(Coart   of  Civil   Appeals   of  Texas.    June   19, 
1907.    Rehearing  Denied  Oct  16,  1907.) 

1.  iRTOXICATINa  LiQUOBS— MOBTOAOB  OV  Ll- 
0KR8K. 

A  person  advanced  money  to  another  to 
enable  bim  to  take  out  a  liqoor  license  and  took 
a  chattel  mortgage  thereon.  The  licensee  sold 
tbe  license  to  one  who  had  it  transferred  on  the 
city's  books  to  his  firm,  instead  of  to  himself. 
Beld,  not  to  affect  the  mortgagee's  right  to  sue 
tUm  alone. 

2.  Save. 

Under  Sayles'  Rev.  Civ.  St.  1897,  art.  5057, 
which  with  certain  restrictions  treats  a  liquor 
license  as  assignable  property  subject  to  be  dis- 
posed of  by  legal  process,  it  may  be  mortgaged. 

3.  SAitE—FoBECix>8UBB— Amount   of   Rbcov- 

XBT. 

Where  the  debt  secured  by  a  mortgage  on 
a  Honor  license  was  less  than  the  market  value 
of  the  license.  It  was  error  to  allow  a  recovery 
of  its  market  vaine. 

Appeal  from  Oalveston  County  Court ;  Wm. 
B.  Lockbart,  Judge. 

Action  by  A.  B.  Langermann  against  O. 
Nlcolinl.     From    a   Judgment   for   plaintiff. 


defendant  appeals.    Affirmed  on  condition  of 
remittitur ;  otherwise  reversed  and  remanded. 

Jas.  B.  &  Chas.  J.  Stubbs,  for  appellant 
Marcellus  Kleberg,  for  appellee. 

JAMES,  C.  J.  The  case  began  in  the  Jus- 
tice's court;  the  demand  being  "for  the  sum 
of  flOO.80,  or  one  liquor  license  for  the  sale 
of  spirituous,  vinous  and  malt  liquors  Issued 
by  the  city  of  Oalveston  to  Paul  Theron,  No. 
3,784."  In  the  county  court  the  jury  were 
directed  to  find  for  plaintiff,  Langermann,  the 
market  value  of  the  license  at  the  time  it  was 
sold  by  Theron  to  Nlcolinl  &  Co.  The  testi- 
mony was  that  Langermann  had  advanced 
the  money  Yor  Theron's  state,  county,  and 
city  licenses  and  had  taken  a  chattel  mort- 
gage or  Hen  thereon  to  secure  $600,  which 
was  registered;  that  C.  Nlcolinl  bought  the 
city  license  from  Theron,  and  bad  tbe  same 
transferred  on  the  l>ooks  of  the  city  to  Nlco- 
linl &  Co.,  a  partnership  firm  of  which  be 
was  a  member;  that  the  other  licenses  bad 
been  disposed  of,  and  Langermann's  claim  re- 
duced to  the  sum  alleged  to  be  due  him,  or  a 
less  sum  shown  by  some  of  the  evidence. 

We  overrule  the  first  and  second  assign- 
itaents  of  error,  which  refer  to  the  admlssi^ 
blllty  of  the  mortgage.  Also  the  third,  fourth, 
and  fifth,  because  the  testimony  establishes 
that  0.  Nlcolinl  was  the  one  who  acquired 
the  license  in  question  from  Theron,  and  tbe 
fact  that  the  transfer  was  thereafter  entered 
on  the  city's  books  to  his  firm  of  Nlcolinl  ft 
Co.  would  not  affect  plalntlfTs  right  to  sue 
him  alone. 

There  Is  a  proposition  under  the  seventh 
assignment  that  such  a  license  cannot  be 
made  the  subject  of  a  mortgage.  This  is 
overruled,  as  the  statute  treats  It,  with  cer- 
tain restrictions  not  Involved  here,  as  assign- 
able property,  and  subject  to  be  disposed  of 
by  legal  process.  Article  6057,  Sayles'  Rev. 
Civ.  St  1897;  Nelson  v.  Cockrell,  3  Wilson's 
Civ.  Cas.  Ct  App.  {  448. 

Another  question  raised  is  that  plaintiff 
should  not  have  been  allowed  to  recover  more 
than  the  amount  of  his  existing  debt  for  the 
licenses,  and.  Inasmuch  as  there  was  evidence 
that  such  debt  was  less  than  the  sum  found 
to  be  the  market  value  of  the  license,  there 
was  prejudicial  error  In  charging  tbe  Jury 
to  find  for  Its  market  value.  This  point  is 
well  taken.  Langermann  did  not  own  the  li- 
cense. He  was  interested  in  it  to  tbe  extent 
of  his  debt.  It  was  not  taken  from  his  pos- 
session. Although  the  mortgage  provided  that 
he  could  take  possession  of  it,  it  was  for  the 
sole  purpose  of  selling  same  to  satisfy  his 
debt  and  to  pay  the  excess,  if  any,  to  Theron. 
Hence,  if  his  debt  was  less  than  tbe  market 
value  of  tbe  license,  it  was  error  to  allow  him 
its  market  value.  There  was  testimony  that 
it  was  less,  and  some  of  tbe  evidence  showed 
the  debt  did  not  exceed  $74.20.  Tbe  verdict 
was  for  $90. 

Tbe  effect  of  this  error  can  be  cured  by  a 
remittitur  reducing  tbe  amount  to  $74.20,  If 
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Iilalntlff  desires  to  do  so,  wblcb  must  be  filed 
witbin  seven  days;  otherwise  the  judgment 
will  be  reversed,  and  the  cause  remanded. 


McCULLERS  V.  JOHNSON. 

(Oonrt  of  Civil   Appeals  of  Texas.    June  29, 

1907.    Rehearing  Denied  Oct  12,  1907.) 

1.  Public  IjAnds— Improvements  by  Settler 
—Removal— Fixtures. 

Such  improvements  as  constitute  fixtures 
placed  in  good  faith  on  land  by  an  intending  set- 
tler under  the  state  pre-emption  laws  cannot 
tie  removed  bv  him,  where  he  fails  to  have  the 
sorvey  recorded  in  the  General  Land  OfiBce,  and 
application  to  purchase  the  land  is  made  by 
another ;  but  he  may  remove  personal  property 
not  attached  to  the  land. 

2.  Same— Sale— Evidence. 

In  such  case,  a  parol  sale  by  the  settler  of 
such  improvements  as  were  not  attached  to  the 
land  was  valid. 

Appeal  from  Franklin  County  Court;  J.  E. 
Mallinson,  Judge. 

Action  by  R.  L.  McCuUers  against  John 
Johnson.  Judgment  for  defendant,  and 
plaiutiS  appeals.    Affirmed. 

R.  B.  Davenport,  for  appellant  B.  O. 
SbnrtHft  and  R.  T.  Wilkinson,  for  appellee. . 

BOOKHOUT,  J.  Tbls  was  a  suit  by  R. 
L.  McCuUers,  appellant,  against  John  John- 
son, the  appellee,  to  recover  damages  for  re- 
moving certain  Improvements  from  a  tract 
of  land  fully  described  in  the  petition.  It 
was  alleged  by  plaintiff  tbat  the  land  was 
vacant  land,  a  part  of  the  public  domain; 
that  on  the  12th  day  of  July.  1901,  he  filed 
with  Hie  county  surveyor  of  the  county  an 
application  to  have  the  land  surveyed  for 
the  purpose  of  purchasing  the  same  under 
the  act  of  February  23.  1900,  passed  at  the 
ffrst  called  session  of  the  Twenty-Sixth  Leg- 
islature (Acts  1900,  p.  20,  c.  11);  that  the  land 
was  surv-eyed  on  July  26,  1901,  and  was 
thereafter  on  September  25,  1902,  patented 
to  appellant  Appellant  claimed  the  Improve- 
ments on  the  land  by  virtue  of  bis  having 
filed  thereon  and  by  virtue  of  an  alleged 
parcbase  of  a  part  of  the  same  from  one 
Frank  Braden,  and  tbat  he  himself  placed 
a  part  of  the  improvements  on  said  land. 
The  appellee  answered  and  set  up  that  In 
January,  1902,  be  took  and  removed  from 
said  place  certain  improvements,  part  of 
which  he  purchased  from  Bill  Johnson,  and 
a  part  from  Frank  Braden.  He  alleged  tbat 
at  the  time  tbat  he  removed  the  said  im- 
provements he  did  so  under  claim  of  title, 
having  bought  the  same  in  good  faith  with- 
out having  any  notice  of  the  appellant's 
claim.  He  further  pleaded  that  the  claim 
of  appellant  was  not  sufficient  to  base  a 
cause  of  action  against  blm  on,  for  the  rea- 
son tbat  bis  onfy  claim  to  the  land  at  the 
time  of  the  alleged  trespass  was  an  applica- 
tion to  the  county  surveyor  of  Franklin  coun- 
ty for  a  survey  to  be  made  of  the  land  In 
controversy.     A  trial  resulted  to  a  verdict 


and  judgment  for  defendant,  and  plaintiff  ap- 
pealed. ^ 

Bill  Johnson  settled  on  the  land  in  1890, 
and  lived  there  seven  or  eight  years.  He 
caused  the  land  to  be  surveyed  by  tbe  county 
surveyor  and  paid  the  fees.  He  was  a  mar- 
ried man  at  the  time  and  bead  of  a  family, 
lie  cleared  about  18  acres  and  made  con- 
siderable Improvements  on  the  land  during 
the  time  he  occupied  tbe  same.  In  1900,  be 
sold  bis  Improvements  to  the  appellee.  In 
1900,  one  Braden  rented  tbe  place  from  John 
Johnson,  appellee,  and  put  more  improve- 
ments thereon.  Braden  failed  to  pay  bis 
rent,  and  sold  to  appellee  tbe  Improvements 
placed  by  blm  on  the  land.  Appellee  went 
upon  tbe  place  In  January,  1902,  and  remov- 
ed the  fence  rails  from  the  land  and  some 
flooring  and  doors  of  tbe  house.  Tbe  appel- 
lant, on  tbe  12tb  of  July,  1901,  made  appli- 
cation for  a  survey  of  the  land,  and  the  same 
was  surveyed  by  tbe  county  surveyor,  and 
the  field  notes  returned  to  the  General  Land 
Office.  He  made  application  to  purchase  tbe 
land  from  tbe  state  In  August,  1902.  On 
September  25,  1902,  the  land  was  patented 
to  appellant.  He  claimed  the  Improvements 
by  virtue  of  bis  filing  on  the  land  and  having 
bought 'a  part  of  tbe  Improvements  of  Frank 
Braden,  and  claimed  that  be  himself  had 
placed  some  Improvements  thereon.  The 
evidence  as  to  the  amount  of  improvements 
put  on  tbe  place  by  Bill  Johnson  and  Frank 
Braden  was  confilcting,  also  the  amount  of 
.improvements  removed  by  the  appellee,  and 
Tvhetber  at  the  time  they  were  fixtures.  The 
conflict  was  determined  by  the  jury  in  favor 
of  appellee. 

The  first  assignment  of  error  complains  of 
the  court's  refusal  of  a  special  charge  re- 
quested by  appellant  to  the  effect  tbat  if 
Bill  Johnson  moved  on  tbe  land  In  contro- 
versy and  made  Improvements  on  same  and 
bad  same  surveyed,  but  failed  to  have  same 
recorded  lo  tbe  General  Land  Office,  then  tbe 
improvements  belonged  to  the  land  and  be- 
came tbe  property  of  the  state  and  passed 
to  plaintiff  by  virtue  of  his  purchase  from 
the  state  of  Texas.  There  was  no  error  In 
refusing  this  charge. 

Tbe  Improvements  placed  on  the  land  by 
Bill  Johnson  were  placed  there  by  bim  after 
he  had  had  the  land  surveyed  and  when  he 
expected  to  acquire  the  same  under  tbe  state 
pre-emption  laws.  He  had  settled  thereon 
and  was  the  head  of  a  family.  He  In  good 
faith  placed  the  Improvements  thereon.  The 
court  Instructed  the  Jury  that  such  of  the 
Improvements  as  constituted  fixtures  became 
part  of  the  realty  and  could  not  be  removed. 
The  charge  authorised  a  removal  of  personal 
property  not  attached  to  the  land.  At  the 
time  of  their  removal  appellant  had  caused 
the  land  to  be  surveyed,  but  be  had  not 
made  application  to  purchase  tbe  same.  It 
is  contended  that  tbe  court  erred  In  refusing 
appellant's  special  charge  to  tbe  effect  that, 
it  Bill  Johnson  placed  Improvements  on  the 
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land  which  became  fixtures,  then  a  parol  or 
verbal  sale  of  said  Improvements  would  not 
pass  title  to  the  same  and  would  be  void 
under  the  law,  and  that  if  they  found  the 
Improvements  were  flxtures,  and  were  re- 
moved from  said  land  by  defendant  after 
plaintiff  made  application  to  have  it  survey- 
ed under  the  act  of  February  23,  1900,  they 
would  find  for  plaintiff  the  value  of  said  im- 
provements. The  court  instructed  the  jury 
that  the  appellee  did  not  have  the  right  to 
remove  such  of  the  improvements  as  were 
fixtures,  and  authorized  a  recovery  by  plain- 
tiff for  the  value  of  any  fixtures  removed  by 
appellee  from  the  land.  The  charge  defined 
"fixtures,"  and  the  Jury  were  further  told 
that  the  appellant  acquired  a  vested  right  In 
the  land  by  the  survey  of  July,  1901.  A 
parol  sale  of  such  improvements  as  were  not 
attached  to  the  land  was  valid  and  could  be 
shown.  The  appellant  did  not  claim  under 
the  snie  made  by  Bill  Johnson,  but  is  a 
stranger  to  the  same.  There  was  no  error 
in  refusing  the  charge. 

The  third  assignment  assails  the  court's 
action  In  refusing  appellant's  special  charge 
to  the  effect  that  If  defendant  carried  away 
from  the  land  In  controversy  the  improve- 
ments thereon  after  the  land  had  been  sur- 
veyed for  him,  and  that  same  had  been  pre- 
viously rented  to  J.  M.  Neal  by  plaintiff,  and 
that  defendant  took  said  Improvements  from 
said  land  so  that  said  Neal  could  not  live 
thereon  during  1902,  and  that  plaintiff  could 
not  repair  the  same  in  time  for  said  Neal  to 
live  on  the  same  during  the  year  1902,  then 
they  would  find  for  plaintiff  the  reasonable 
cash  rental  value  of  said  premises  for  the 
year  1902.  This  charge  did  not  announce  a 
correct  proposition  of  law  and  was  properly 
refused.  The  court  Instructed  the  Jury  that 
for  fixtures  removed  by  defendant  from  the 
land  they  should  return  a  verdict  for  plain- 
tiff and  assess  his  damages  at  the  reason- 
able value  of  the  improvements  at  the  time 
and  place  they  were  removed.  The  improve- 
ments, which  were  personalty,  and  not  fix- 
tures, did  not  belong  to  plaintiff,  but  de- 
fendant had  purchased  the  same  from  Bill 
Johnson  and  Braden,  and  under  the  facts 
defendant  had  the  right  to  remove  the  same. 
The  charge  is  assailed  by  other  assignments, 
but  we  are  of  the  opinion  that  it  is  not  sub- 
ject to  any  of  the  criticisms  urged  against 
it  The  charge  was  full,  and  fairly  submits 
the  Issues  raised  by  the  pleadings  and  evi- 
dence. 

No  reversible  error  is  pointed  out  in  the 
record,  and  the  judgment  is  aflSrmed. 


HORSET  V.  O.  B.  SLATTON  &  CO. 

{Court   of  Civil   Appeals   of  Texas.    June  29, 

1907.    Rehearing  Denied  Oct.   12,  1907.) 

Witnesses— iMPEAciTirENT— Evidence. 

Where  a  witness  who  had  been  sworn  and 
placed  under  the  rule  was  assaulted  by  one  of 
defendants,  after  which   he  left  the  state,   it 


was  error  to  exclude  evidence  as  to  whether 
defendant  assaulted  the  witness  in  attempting 
to  collect  a  debt  or  for  the  purpose  of  intimidat- 
ing and  driving  him  away;  such  evidence  being 
material  to  the  question  of  defendant's  credi* 
bility. 

[Ed.  Note.— For  cases  in.  point,  see  Cent,  Dig. 
vol.  50,  Witnesses,  {f  11.33-1152.] 

Rainey,  C.  J.,  dissenting  in  part. 

Appeal  from  Ellis  County  Court;  Lee  Haw- 
kins, Judge. 

Action  by  W.  F.  Hors^  against  C.  B. 
Slayton  &  Company.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Reversed. 

T.  H.  Collier  and  C.  M.  Supple,  for  appel- 
lant. W.  H.  Brown.  S.  H.  Jack,  and  Temple- 
ton  &  Harding,  for  appellees. 

RAINBT,  C.  J.  The  question  involved  in 
this  suit  Involves  the  priority  of  mortgages; 
the  controversy  being  between  W.  F.  Horsey 
and  C.  E.  Slayton  &  Co.  Slayton  &  Co.  won 
below,  and  Horsey  appeals. 

The  only  proposition  on  which  a  majority 
of  the  court  hold  that  the  cause  should  be 
reversed  and  remanded  is,  in  effect,  that  the 
trial  court  erred  in  retiring  the  jury  when 
Ernest  Slayton  was  testifying  as  to  an  as- 
sault on  one  Hllbum,  a  witness  for  defend- 
ant. The  following  bill  of  exception,  with  the 
court's  explanation  appended,  shows  the  point 
involved,  to  wit:  "Be  it  remembered  that  on 
the  trial  of  the  above  styled  and  numbered 
cause  In  the  above  court  at  the  September 
term,  1906,  thereof,  the  defendants  placed  the 
defendant  Ernest  Slayton  on  the  stand,  and 
after  he  was  turned  over  to  the  plaintiff  to 
be  cross-examined  the  plaintiff  asked  the  said 
Ernest  Slayton  was  it  not  a  fact  that,  after 
the  witnesses  in  this  case  for  the  plalntlfr 
and  the  defendant  had  been  sworn  and  placed 
under  the  rule,  that  be  (Ernest  Slayton)  made 
an  assault  on  witness  L.  L.  Hllbum,  one  of 
the  witnesses  for  the  plaintiff,  who  had  been 
sworn  and  placed  under  the  rule  by  the 
court,  to  which  question  the  defendants  then 
and  there  objected,  on  the  ground  that  it  was 
immaterial  and  Irrelevant,  and  the  court  sus- 
tained said  objection,  sending  the  jury  out 
during  the  discussion  of  the  question.  The 
plaintiff  then  and  there  excepting  to  the  rul- 
ing of  the  court,  and  the  plaintiff  then  and 
there  stating  in  open  court  that  he  could 
prove  by  said  witness  that  the  said  witness, 
Ernest  Slayton,  and  the  witness  Hllbum, 
one  of  the  witnesses  for  the  plaintiff,  had 
gotten  Into  a  difficulty,  that  the  said  witness 
Ernest  Slayton  had  struck  and  assaulted  the 
said  witness  Hllbum,  and  that  said  witness 
Hllbum,  the  night  previous,  without  the 
knowledge  or  consent  of  the  plaintiff's  attor- 
neys or  plaintiff,  and  without  permission  of 
the  court,  bad  left  Ellis  county,  and  had 
taken  a  train  at  Waxahachie  and  had  gone 
to  the  Indian  O^rritory.  Plaintiff  then  and 
there  stating  to  the  court  that  he  expected  by 
cross-examination  to  elicit  and  bring  out  of 
defendant  Ernest   Slayton   that  he   (Ernest 
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Slayton)  accosted  said  Hilbum,  witness  tor 
plaintiff,  on  the  pretext  of  asking  the  witness 
to  pay  an  account  said  Hllbnrn  was  owing 
G.  E.  Slayton  &  Co.,  bnt  in  truth  lie  (Slayton) 
ased  this  as  a  prertext  to  raise  a  dl£Qculty 
witli  said  witness,  and  then  to  assault  and 
l>eat  said  witness  and  to  intimidate  blm  and 
run  said  witness. off  and  thus  prevent  said 
witness  testifying  for  plaintiff,  all  of  which 
actually  occurred,  which  he  otherwise  would 
have  done,  and  would  have  testified  for  plain- 
tiff had  he  been  placed  on  the  witness  stand 
that  the  mules  were  sold  by  plaintiff  to  Vlrge 
Hurray,  but  it  was  a  conditional  sal&,  where- 
upon the  court  asked  defendant  Ernest  Slay- 
ton if  anything  was  said  by  him  or  satd  Hil- 
bum at  or  Just  before  the  difficulty  about 
anything  other  than  the  account  he  was  dun- 
ning said  Hilbum  for.  The  said  Slayton 
answering,  'No,'  whereupon  the  court  re- 
fused to  permit  plaintiff's  attorneys  to  ask 
any  questions  tending  to  prove  any  of  the 
above  matters  or  continue  this  line  or  char- 
acter of  cross-examination,  to  which  action 
of  the  court  the  plaintiff  then  and  there  ex- 
cepted, and  here  tenders  his  bill  of  excep- 
tion, and  asks  that  it  be  allowed  and  filed. 
T.  H.  Collier,  Skinner  &  Supple,  Attys.  for 
plaintiff.  Bill  No.  2.  This  bill  is  allowed  by 
the  court  with  the  following  qualification: 
When  the  said  question  was  propounded  to 
the  said  witness,  and  the  objection  made 
thereto,  the  Jury  was  retired,  and  the  said 
witness  was  examined  at  length  on  the  said 
matters  by  the  counsel  for  plaintiff,  and  pos- 
itively denied  that  he  had  any  Intention  of 
Intimidating  the  witness  or  of  running  him  off 
to  prevent  his  testifying  for  plaintiff;  that 
be  had  not  seen  the  said  Hilbum  for  about 
one  year;,  that  he  was  owing  said  firm  a 
small  account  and  was  then  residing  in  the 
Indian  Territory;  that  he  asked  the  said 
witness  for  the  payment  of  the  said  account, 
and  some  words  were  exchanged  about  the 
matter,  and  witness  walked  away;  that  said 
Hilbum  followed  him  using  loud  language; 
that  he  (the  witness)  turned  and  struck  Hil- 
bum one  time  with  bis  fist,  and  that  was  the 
end  of  the  matter;  that  this  trial  or  the  fact 
that  Hilbum  was  a  witness  had  nothing 
whatever  to  do  with  the  scrap.  Whereupon 
the  Jury  was  recalled,  and  the  court  sus- 
tained the  objection  of  the  defendant,  and 
declined  to  allow  the  plaintiff  to  pursue  such 
line  of  cross-examination  fiurtber.  F.  L.  Haw- 
kins, County  Judge." 

The  determination  by  title  Jury  of  one  of 
the  most  important  issues  In  the  case  depend- 
ed upon  the  testimony  of  the  witness  Slay- 
ton and  the  appellant  Horsey.  The  testi- 
mony of  these  witnesses  was  in  direct  con- 
flict upon  that  issue,  and  appellant  contends 
that  the  action  of  the  court  In  not  allowing 
the  examinati(A  of  Slayton  before  the  Jury 
as  to  his  motive  In  making  the  assault  on 
the  witness  Hilburn  was  an  abridgement  of 
his  constitutional  right  of  a  full  trial  by 
Jury,    and  that  the  motive   of  Slayton   in 


making  the  assault  was  a  question  for 
the  Jury,  and  not  the  court;  tliat  the  ques- 
tions propounded  to  the  witness  Slayton 
and  his  answers  thereto,  in  the  absence  of 
the  Jury,  were  not  only  material  and  proper 
to  go  before  the  Jury  to  be  considered  by 
them  in  determining  the  motive  of  Slaytou 
In  making  said  assault,  but  also  to  be  con- 
sidered by  them  in  passing  upon  his  cred- 
ibility and  the  weight  to  be  given  to  his  tes- 
timony. A  majority  of  this  court  are  of  the 
opinion  that  the  trial  court  erred  in  refusing 
to  permit  the  appellant's  attorneys  to  cross- 
examine  the  witness  C.  E.  Slayton,  as  to 
such  assault  The  witness  Hilbum  had  been 
sworn  and  placed  under  rule  with  Slayton 
and  other  witnesses.  While  there  he  was  as- 
saulted by  Slayton,  after  which  he  left  the 
courthouse  and  returned  to  the  Indian  Ter- 
ritory. Appellant  was  entitled  to  show  these 
facts  as  tending  to  impeach  Slayton's  cred- 
ibility. The  Jury  might  have  concluded  that 
the  assault  was  not  made  to  collect  a  debt, 
as  stated  by  Slayton,  but  to  run  Hilbum  off 
and  prevent  him  from  testifying  In  the  case. 
This  was  a  circumstance  which  should  have 
gone  to  the  Jury  and  which  they  were  en- 
titled to  consider  in  determining  the  weight 
to  be  placed  on  bis  testimony. 

The  writer  feels  constrained  to  disagree 
with  the  holding  of  the  majority  of  this  court. 
I  do  not  question  the  fact  that  if  the  assault 
caused  the  witness  Hilbum  to  teave  it  was 
legitimate  to  show  this  fact,  and  Slayton's 
motive  in  making  the  assault;  but,  if  said 
assault  was  not  made  with  such  a  motive, 
then  the  assault  was  not  a  legitimate  sub- 
ject of  inquiry.  The  appellant  sought  to 
show  by  Slayton  himself  that  the  assault  was 
made  by  Slayton  for  the  purpose  of  intimi- 
dating Hilbum,  and  to  run  blm  off,  and  there- 
by prevent  him  from  testifying  in  the  case, 
and  upon  objection  to  proving  the  assault 
the  court  retired  the  Jury  to  determine 
whether  or  not  appellant  could  make  such 
proof.  After  hearing  the  statements  of  Slay- 
ton as  to  the  circumstances  surroimding  the 
assault  and  his  denying  any  such  Intention, 
the  court  did  not  permit  It  to  go  to  the  Jury. 
If  the  assault  was  not  made  to  intimidate  and 
run  off  Hilbum,  it  was  not  a  proper  matter 
to  go  before  the  Jury,  and  the  action  of  the 
court  was  proper.  No  testimony  was  offered 
by  appellant  to  show  that  the  facts  connected 
with  the  assault  were  other  than  those  shown 
by  Slayttm.  Nor  did  be  state  to  the  court 
what  further  fact  he  expected  to  prove  by 
Slayton  or  any  other  person,  that  the  facts 
were  different  from  those  stated,  but  the  con- 
tention by  appellant  la  that  the  Jury  should 
have  been  allowed  to  bear  Slayton's  testi- 
mony in  regard  thereto  that  they  might  Judge 
from  his  manner  and  demeanor  whether  or 
not  his  statement  was  credible,  and  thereby 
discredit  his  testimony.  While  It  Is  the  prov- 
ince of  the  Jury  to  Judge  of  the  credibility  of 
the  witness,  I  do  not  believe  the  rule  goes  to 
the  extent  of  allowing  n^ative  testimony  to 
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a  fact  to  go  before  the  Jury,  as  in  this  case, 
that  they  may  Infer  the  existence  of  such 
fact 

The  judgment  is  reversed,  and  cause  re- 
manded. 


MORRISON  T.  DEAN  et  al. 

(Court   of  OiTil   Appeals  of  Texas.    Jane  22, 

1907.    Rehearing  Denied  Oct  12,  1907.) 

IiTBBI.— SPECIAI.    DAKAOES  —  NKCESSnT    Toa 
PiXADIRO. 

Under  the  rule  that,  where  innuendo  must 
be  resorted  to  to  show  the  libelous  import  of  lan- 
guage, special  damage  must  be  alleged  in  order 
to  state  a  cause  of  action,  a  petition  pleading 
a  letter  stating  tliat  without  concerted  action 
by  the  better  people  of  the  county  plaintiff 
would  be  the  next  county  judge,  and  that  that 
would  mean  the  doom  of  our  Prohibition  and 
Temperance  cause,  and  would  leave  us  almost 
at  the  merer  of  the  Blind  Tiger,  Thugs,  Boot- 
leggers &  Co.,"  but  not  pleading  special  dam- 
ages, was  insufficient ;  the  letter  not  being  libel- 
ous per  se. 

SE!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  32,  Libel  and  Slander,  |  213.] 

Appeal  from  District  Court,  Red  River 
County ;  Ben.  H.  Denton,  Judge. 

Action  for  libel  by  George  Morrison  against 
O.  B.  Dean  and  another..  From  a  judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

Hart,  Mahaffey  &  Thomas,  for  appellant 
Lennox  &  Lennox  and  Chambers  &  Cham- 
bers, for  appellees. 

RAINEX,  C.  J.  This  is  an  action  for  libel 
brought  by  appellant  against  appellees.  De- 
murrers were  suatained  to  the  petition,  and, 
the  plaintiff  refusing  to  amend,  the  cause  was 
dismissed,  and  judgment  rendered  for  defend- 
ants, from  which  judgment  this  appeal  is 
taken. 

The  petition  alleges  that  in  July,  1906, 
plalntitt,  George  Morrison,  was  a  candidate 
for  the  Democratic  nomination  for  the  office 
of  county  judge  of  Red  River  county,  Tex. ; 
the  said  nomination  to  be  made  at  the  pri- 
mary election  to  be  held  throughout  said  coun- 
ty on  July  28,  1906.  That  said  G.  B.  Dean 
on  the  17th  day  of  July,  1906,  with  Intent  to 
prejudice,  degrade,  and  injure  plaintiff  in 
his  good  name,  fame,  credit,  and  reputation, 
and  to  hold  up  and  expose  him  to  public  in- 
famy, disgrace,  contempt  and  hatred,  did 
falsely,  maliciously,  and  scandalously  write 
and  publish  a  certain  letter,  as  follows :  "De- 
troit Texaa,  July  17,  1906.  Mr.  P.  W.  Stov- 
all,  Annona,  Texas — Dear  Sir  and  Bro. :  I 
venture  the  privilege  of  writing  you  In  the 
interest  of  the  political  situation  of  our  coun- 
ty (meaning  thereby  the  prospects  of  the  sev- 
eral candidates  for  the  office  of  county  judge 
of  Red  River  county,  Tex.,  at  the  said  pri- 
mary election  of  July  2Sth).  After  a  careful 
and  minnte  examination  of  affairs,  I  find 
that  without  concert  of  action  on  the  part  of 
the  better  people  of  the  county  that  George 
Morrison  will  be  our  next  county  judge 
(meaning  that  this  plaintiff  would   be  the 


nominee  of  the  Democratic  party  at  said 
primary  election  for  the  office  of  county  judge 
of  Red  River  county,  Tex.,  and  would  be 
elected  at  the  November  election  following), 
and,  as  you  know,  this  would  mean  the  doom 
of  our  Prohibition  and  Temperance  cause 
(meaning  thereby  that  the  law  prohibiting 
sale  of  intoxicating  liquors  in  Red  River 
county,  Tex.,  known  as  the  local  option  law, 
which  was  then  and  there  in  force  In  Red 
River  county,  Tex.,  would,  if  this  plaintiff 
were  elected  county  judge,  not  be  enforced 
against  those  violating  the  same),  and  would 
leave  us  almost  at  the  mercy  of  the  Blind 
Tiger,  Thugs,  Bootleggers  &  Co.  (meaning 
thereby,  and  intending  to  say,  that  this  plain- 
tiff was  corrupt  and  dishonest,  and  that  be 
was  a  man  who,  if  elected,  would  violate  his 
oath  of  office  and  would  be  guilty  of  malfea- 
sance and  corruption  in  the  office  of  county 
judge  of  Red  River  county,  Tex.,  and  that  he 
would,  in  the  discharge  of  the  duties  of  such 
office,  wrongfully  and  corruptly  fall  and  re- 
fuse to  obey  or  administer  the  law  against 
persons  who  might  be  charged  with  offenses 
against  the  said  local  option  law  then  in 
force  in  said  Red  River  county,  and  would 
be  guilty  of  corruption  in  connection  with 
such  persons,  and  would  encourage  them  in 
the  violation  of  such,  and  protect  them  from 
punishment).  And  after  closely  examining 
Into  the  state  of  affairs,  we  think  it  best  to 
concentrate  upon  Mr.  Mark  Deaver,  as  be  is 
decidedly  the  strongest  man  in  the  field.  Our 
people  in  this  end  of  the  county  so  view  the 
situation,  and  now,  my  Bro.,  notwithstanding 
you  may  be  inclined  to  favor  some  other  can- 
didate in  the  field,  yet  I  hope  that  you  can 
see  your  way  clear  to  join  with  us  in  this 
good  work,  as  we  believe  for  the  common 
good  of  all.  As  ever  your  friend  and  Bro.,  G. 
B.  Dean."  That  said  letter  was  sent  and  de- 
livered by  and  through  one  W.  B.  Whitener 
one  P.  W.  Stovall  and  divers  other  persons, 
whose  names  to  plaintiff  are  unknown ;  the 
said  Whitener  knowing  at  the  time  the  con- 
tents of  said  letters.  Defendants'  general 
exception  and  special  exceptions  1  and  2  to 
the  petition  were  sustained.  The  special  ex- 
ceptions were:  "(1)  Because  there  is  nothing 
alleged  or  shown  in  the  face  of  the  letter, 
claimed  to  be  libelous,  which  charges,  or  tends 
to  charge,  the  plaintiff  with  the  commission 
of  a  crime  or  any  other  act  In  violation  of  the 
law  or  good  morals,  which  could  possibly 
have  been  true  or  false  at  the  time,  and  by  Its 
terms  and  on  its  face  clearly  shows  that  it 
only  purports  to  be  the  expression  of  an  opin- 
ion as  to  what  might  be  expected  to  follow  in 
case  of  plaintiff's  election,  and  no  special 
damages  are  alleged  or  shown  in  said  peti- 
tion. (2)  Because  the  innuendoes  set  forth 
by  plaintiff  are  not  justified  by  the  plain  Im- 
port and  meaning  of  the  words  so  used  In 
said  letter,  especially  that  portion  claimed  to 
be  libelous." 

The  language  charged  to  be  libelous  wav 
not  actionable  per  ae.    It  has  been  held  that. 
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In  order  to  constitute  language  libelous  per 
se,  it  must  be  "either  such  as  necessarily,  In 
fact,  or  by  presumption  of  evidence,  occasion 
damage  to  him  of  whom  or  whose  affairs  It 
Is  spoken."  "Language  which,  however,  does 
not,  as  a  necessary  consequence,  occasion 
damage  to  the  party  published,  Is  not  per  se 
libelous,  and  in.  such  cases  a  right  of  action 
exists  only  when,  as  a  necessary  and  proxi- 
mate consequence  of  the  publication,  special 
damage  ensued  to  the  party  published." 
Townsh.  Sland.  &  L.  §  146  (4th  Ed.).  The 
language  herein  charged  as  libelous  does  not 
necessarily  convey  the  idea  that  plaintiff  is 
corrupt  and  dishonest,  and  such  as  a  neces- 
sary and  proximate  consequence  of  the  pub- 
lication special  damages  ensued  to  the  plain- 
tiff. There  was  no  special  damage  alleged  as 
the  necessary  and  proximate  consequence  of 
said  language.  In  order  to  show  the  Injuri- 
ous meaning  of  the  language.  It  was  neces- 
sary to  allege  an  innuendo  of  corruption  and 
dishonesty,  and,  where  an  innuendo  has  to  be 
resorted  to  to  show  the  libelous  Import  of  the 
language,  special  damages  must  be  alleged  In 
order  to  state  a  cause  of  action.  Hlrschfleld 
V.  Bank,  83  Tex.  45?,  18  8.  W.  743,  15  L.  B. 
A.  639,  29  Am.  St  Rep.  660 ;  Knapp  v.  Camp- 
bell, 14  Tex.  Civ.  App.  199,  36  S.  W.  765; 
Pry  V.  McCord,  95  Tenn.  678.  33  S.  W.  568. 
In  Hlrschfleld  v.  Bank,  supra,  the  court  uses 
this  language:  "We  concede  that  there  mur 
*e  words  used  In  a  published  writing  or 
public  print,  etc.,  which  might  be  actionable 
per  se,  but  still  we  think  that  unless  the 
libel  Is  of  that  class  the  plaintiff  must,  as 
.he  would  be  bound  to  do  in  cases  of  slander 
under  such  circumstances,  allege.  In  addition 
to  an  innuendo  showing  the  Injurious  mean- 
ing of  the  language,  some  special  Injury  or 
damages  to  himself  arising  as  the  material 
and  immediate  consequences  of  its  publica- 
tion." In  Knapp  v.  Campbell,  supra,  it  Is 
said :  "The  appellee  in  his  petition  did  not 
plead  special  damages  and  could  recover  only 
on  the  ground  that  the  publication  was  libel- 
ous per  se,  and  consequently  could  not  recov- 
er on  that  part  of  the  publication  that  requir- 
ed innuendoes  to  make  It  actionable," 

No  special  damage  being  alleged,  the  peti- 
tion stated  no  cause  of  action.  The  excep- 
tions were  properly  sustained. 

The  judgment  is  afiSrmed. 


TEXABKANA  LUMBltfl  00.  ▼.  LENNAED.» 

(Court   of  Civil   Appeals   of  Texas.    June  2t, 

1907.    Rehearing  Denied  Oct.  12,  1007.) 

1.  Principal   and    Agent— Aoenct    Distim- 
oviSHBD  FBOU  Other  Contract. 

An  agreement,  whereby  a  physician  was 
induced  to  locate  at  defendant's  sawmill  as  a 
physician,  that  defendant  would  collect  for  him 
specified  sums  from  its  employes  monthly,  was 
an  original  obligation  to  pay  such  sums,  and 
not  merely  an  agreement  to  collect  and  pay  over 
as  an  agent. 

lEA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40.  Principa'  and  Agent,  H  8-12.] 

'Writ  ot  error  denied  by  Supreme  Court  Nov.  8,  lilOT. 


2.  Contracts  —  SuFFiciKNOT  of  Conbideba- 
tion. 

The  benefits  to  accrue  to  a  company  from 
a  physician's  services  to  its  employfis  were  ample 
consideration  for  its  agreement  to  collect  from 
the  empioyte  and  pay  him  apecifled  •ams 
monthly. 

3.  Master   and    Servant  —  Wrongftji,  Dis- 

OHARQE— lilABILITT  OF  EMPLOYER. 

An  employer  is  liable  for  such  damages  as 
the  employed  sustains  from  a  wrongful  dir 
charge. 

4.  Damages— Evidence— ScFFiciENCT. 

Evidence  held  to  sustain  a  judgment  for 
plaintiff  as  to  the  damages  suffered  from  de- 
fendant's breach  of  contract  employing  him  as 
its  physician. 

6.  Frauds,   Statute  op— Euplotvent  Con- 
tract—Pebforuanck  Within  Year. 

A  contract,  employing  a  physician  to  re- 
main with  a  lumber  company  at  certain  place 
until  it  "cut  out"  certain  timber,  and  reciting 
that  the  company  would  t>e  there  only  about 
two  years,  expressed  a  contingency  which  might 
have  happened  within  one  year,  and  the  contract 
thereby  fully  performed,  and  hence  was  not  ob- 
noxious to  the  statute  of  frauds,  requiring  con- 
tracts not  to  be  performed  within  a  year  to  be 
in  writing. 

Appeal  from  District  Court,  Bowie  County; 
P.  A.  Turner,  Judge. 

Suit  by  P.  M.  liennard  against  the  Tex- 
arkana  Lumber  Company.  Prom  a  judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

Hart,  Mahaffey  &  Thomas,  for  appellant. 
Cbas.  S.  Todd,  for  appellee. 


TALBOT,  J.  This  suit  was  Instituted  by 
the  appellee,  Lennard,  against  tlie  Texarkana 
Lumber  Company,  to  recover  the  sum  of 
$1,800  as  damages  alleged  to  have  been 
sustained  by  him  on  account  of  the  breach  of 
a  contract.  The  case  was  before  this  court 
on  a  former  appeal ;  the  judgment  of  the 
lower  court  sustaining  the  luml)er  company's 
plea  of  the  statute  of  frauds  by  demnrrer  be- 
ing reversed  and  the  cause  remanded  for 
trial.  See  94  S.  W.  383.  At  the  fall  term, 
1906,  of  the  district  court,  the  case  was  tried 
by  the  court  without  a  jury,  and  judgment 
rendered  for  appellee  in  the  sum  of  $849, 
from  whlcb  the  lumber  company  has  ap- 
pealed. 

The  appellee  was  a  practicing  physician  re- 
siding In  Miller  county.  Ark.,  and  the  appel- 
lant a  private  corporation  operating  a  saw- 
mill at  Draper,  Bowie  county,  Tex.,  employ- 
ing a  large  number  of  men  who  were  required 
to  and  did  reside  at  and  near  the  mill  with 
their  families.  There  was  no  town  other 
than  the  mill  settlement,  and  no  physician 
resident  there.  It  was  necessary,  and  the 
custom  in  the  operation  of  such  mill  was,  to 
employ  a  physician  to  reside  there,  or  be  near 
at  band,  to  give  medical  aid  and  attention  to 
the  employes,  and  pay  such  physician  either 
a  salary  or  certain  fees  apportioned  per 
capita  among  the  employes.  On  the  8tb  day 
of  October,  1903,  the  appellant,  through  Its 
superintendent  and  authorized  agent,  wrote 
and  delivered  to  appellee,  by  dub  course  of 
mail  In  an  envelope  directed  in  writing  to 
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Dr.  P.  M.  Lennard,  the  following  letter  or 
instniment,  to  wit:  "Draper,  Texas,  10-8-03. 
Dr.  F.  M.  Lennard,  Boggy,  Ark. — Dear  Sir: 
I  am  sorry  1  was  not  here  the  other  day  to 
meet  you.  Will  say  -we  will  collect  for  yon 
$1.00  from  ail  single  employes,  and  $1.50 
from  all  employes  with  families  on  the  mill 
grounds,  employes  living  in  the  country  you 
will  receive  $1.00  from  head  of  families,  and 
for  servlcee  for  balance  of  families  you  will 
only  charge  half  regular  rates.  We  will 
furnish  you  with  office  building  and  barn  an(^ 
lot  Our  Mr.  Welch  says  we  will  do  well 
to  get  you,  as  you  have  been  at  Boggy  severnl 
years  and  know  what  sawmill  practice  re- 
quires and  thinks  you  would  be  the  man  we 
-want  We  want  some  one  who  will  stay 
with  na  until  -we  cut  out,  aa  we  will  only 
be  -here  about  two  years.  If  these  terms 
suit  yon,  yon  can  come  orer  and  see  me  and 
make  your  arrangements  to  come  with  us. 
Yonrs  very  truly,  C.  E.  Patton,  Supt"  Dr. 
Lennard,  the  appellee,  received  the  foregoing 
letter,  accepted  the  proposition  therein  con- 
tained, and  about  December  1,  1903,  re- 
moved to  appellant's  mill  and  entered  apon 
the  performance  of  his  duties ;  the  appellant 
furnishing  him  an  office  building,  barn,  and 
lot  as  stipulated  In  said  letter.  Appellee 
continued  to  render  medical  services  to  the 
employes  of  appellant  receiving  from  appel- 
lant bis  compensation  therefor  under  the 
terms  of  the  letter  or  contract  mentioned,  ex- 
cept for  the  month  of  June,  until  July  1, 
1904,  when  appellant  refused  to  longer  pay 
him  for  bis  services  or  furnish  him  an  office 
and  discharged  him. 

Appellant  presents  several  assignments  of 
error,  but  we  shall  not  notice  them  in  detail. 
The  questlonB  raised  will  be  sufficiently  in- 
dicated without  stating  each  assignment  and 
discussing  tbem  separately.  The  court  did 
not  err  in  rendering  judgment'Ui  favor  of  ap- 
pellee for  the  sum  of  $819.  The  contract  for 
the  breach  of  which  appellee  sought  to  re- 
cover, did  not  simply  bind  appellant  as  an 
agent  to  collect  from  its  employes  and  pay 
over  to  appellee,  monthly,  the  sums  therein 
specified.  The  language  of  the  letter,  "We 
will  collect  for  you  $1.00  from  all  single  em- 
ployes and  $1.50  from  all  employes  -with 
families  on  the  mill  grounds,"  etc.,  properly 
and  fairly  construed  "in  the  light  of  the 
evident  intention  of  the  parties"  and  the  pur- 
pose of  appellant  to  subserve  its  own  in- 
terest, aa  appears  from  the  whole  Jetter, . 
clearly  Imports  an  absolute  promise  on  ap- 
pellant's part  to  pay  such  sums.  The  benefits 
to  accme  to  appellant  from  appellee's  medical 
services  to  its  employes  furnished  a  good 
reason  and  ample  consideration  for  the  as- 
sumption by  It  of  the  obligation  claimed, 
the  breach  of  which  by  the  wrongful  dis- 
charge of  appellee  rendered  appellant  liable 
for  sncb  damages  as  he  sustained  thereby. 
In  addition  to  the  language  of  the  letter  It- 
aelf,  tending  to  establish  an  absolute  under- 
taking by  appellant  to  pay  appellee  for  bis 


services  the  sums  of  money  specified  in  said 
letter,  it  was  shown  without  dispute  that  on 
November  9,  1903,  after  said  letter  had  been 
written  and  mailed  to  appellee,  appellant 
posted  on  Its  store  door  the  following  notice: 
"Draper,  Texas,  Nov.  9th,  1903.  W^e  have  en- 
gaged Dr.  Lennard  as  physician  for  this  place 
commencing  Dec.  1st  1903.  All  single  men 
will  be  charged  $1.00  and  married  men  $1.50 
per  month  doctor's  fee.  The  doctor  will 
furnish  all  medicines,  excepting  tonics.  Tex- 
arkana  Lumber  Co.,  C.  K  Patton,  Supt." 

The  contention  that  the  undisputed  evi- 
dence showed  that  appellee  had  not  sustained 
damages  in  the  amount  awarded  by  the 
court  Is  not  tenable.  He  proved  without  con- 
tradiction that  bis  services,  under  the  con- 
tract, would  have  been  required  for  not  less 
than  18  months  after  bis  discharge,  and  that 
his  average  earnings,  exclusive  of  the  office 
and  stable,  per  month  for  the  six  months  he 
was  at  the  mill,  measured  by  the  number  of 
men  employed,  and  the  proportion  that  were 
married  and  single^  was  $90.20.  Hla  gross 
average  earnings  per  month  for  the  18 
montha  succeeding  hla  discharge  by  appellant 
was  $56,  out  of  which  he  had  to  pay  office 
rent  $16  per  month,  leaving  $41  per  month 
net  This  latter  amount  deducted  from  $90.20 
shows  that  his  loss  per  month  for  the  said 
18  months  was  $49.20.  The  Judgment  allows 
him,  without  interest  a  total  of  $849,  which 
Is  a  very  small  fraction  over  $47  per  month. 
In  rebuttal  of  this  evidence,  appellant's  vice- 
president,  Fuqua,  testified  that  after  appellee 
left  Draper — that  Is,  for  the  remainder  of 
the  year  1904 — after  the  Ist  day  of  Jtily  be 
thought  appellant  "may  have  worked"  at 
the  mill  an  average  of  35  men  per  month ; 
that  during  the  year  1905  he  did  not  think 
they  had  employed  on  an  average  of  more 
than  30  men  per  month,  and  that  he  thought 
about  one-half  of  these  men  were  married 
and  the  remainder  single.  The  testimony  of 
this  witness  upon  the  subject  Is  Indefinite 
and  uncertain.  It  Is  apparent  that  his  state- 
ment, as  to  the  number  of  men  and  the  pro- 
portion that  were  married  and  single,  was 
largely,  if  not  altogether,  conjecture  or  guess- 
work. In  this  state  of  the  evidence,  the  court 
was  authorized,  In  the  exercise  of  his  prov- 
ince to  weigh  It,  to  render  the  Judgment  he 
did.  The  evidence  by  which  the  exact  num- 
ber of  men  married  and  single  engaged  at 
appellant's  mill  during  the  18  months  Im- 
mediately following  appellee's  discharge  was 
peculiarly,  if  not  necessarily,  within  the 
knowledge  and  possession  of  appellant,  and 
If  a  less  number  were  employed  during  that 
time  than  during  the  six  months  appellee  was 
there,  It  was  within  the  power  of  appellant 
to  produce  the  proof  of  that  fact  and,  having 
failed  to  do  so,  there  was  sufficient  evidence 
to  show,  with  reasonable  certainty,  that  ap- 
pellee sustained  damages  by  the  breach  of  the 
contract  in  the  amount  of  the  Judgment  ren- 
dered. 

The  further  contention  of  appellant  to  the 
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effect  that  the  contract,  for  the  breach  of 
which  appellee  sues,  ta  one  which  could  not 
be  performed  within  a  year,  and  Is  not  eTl- 
denced  bj  a  sufflclent  memorandum  In  writ- 
ing to  take  it  out  of  the  statute  of  frauds, 
should  not  be  sustained.  This  contention  of 
appellant  was  practically  decided  against  it 
on  the  former  appeal  of  this  case.  The  sub- 
ject was  then  carefully  investigated  and  con- 
sidered, and  our  ylews  upon  it  fully  express- 
ed. The  amended  pleadings  of  appellee  do 
not  materially  alter  the  case,  and  no  suf- 
ficient reason  Is  shown  why  we  should  not 
adhere  to  the  conclusion  then  reached.  The 
writing  relied  on  by  appellee  as  evidencliig 
the  contract  Is  set  out  In  hsec  verba,  and  as 
we  said  In  our  former  opinion:  "In  such  case 
the  proper  decision  of  the  question  depends 
upon  the  very  terms  of  the  contract  itself,  or 
a  reasonable  interpretation  thereof,  and  can- 
not be  controlled  by  Inconsistent  allegations 
therewitli."  Ck)n8truhig  this  contract,  and 
citing  authorities  in  support  of  the  condor 
sion  reached,  we  then  held  and  now  reaffirm 
that  there  Is,  clearly,  a  contingency  expressed 
upon  Its  face  which  might  have  happened 
within  the  space  of  one  year  from  its  date, 
and  the  contract  thereby  fully  performed, 
hence  not  obnoxious  to  the  statute  of  frauda 
See  Lennard  v.  Texarkana  Lumber  Company 
(Tex.  Civ.  App.)  M  8.  W.  383. 

Finding  no  reversible  error  in  the  record, 
the  judgment  of  the  court  below  is  affirmed. 


SUPREME  LODGE  OF  PATHFINDE3R  et  al. 
V.  JOHNSON.* 

(Court   of   Civil   Appeals   of  Texas.    June  22, 
1907.    Rehearing  Denied  Oct.  12,  1907.) 

BENEriCIAL  ASSOOIATIOKS— PATVaNT  OT  DUBS 

AND  Assessments— Sufficiency. 

That  on  Dacember  23,  1903,  a  draft  to  cover 
dues  and  an  assessment  payable  before  the  end 
of  the  month  was  mailed  in  Louisiana  to  one  in 
Texas,  who  had  been  a  local  collector  for  a  fra- 
ternal order,  but  who  bad  resigned  December 
12th,  was  not  payment  to  the  order,  and.  neither 
the  order  nor  its  collector  having  received  pay- 
ment, the  member  was  properly  saspended, 
where  under  the  constitution  and  laws  of  the 
order  failure  to  make  payment  before  the  last 
day  of  the  month  operated  as  a  suspension  of 
the  member  without  notice. 

Appeal  from  District  Court,  Bowie  Coun- 
ty;  P.  A.  Turner,  Judge. 

Suit  by  Mrs.  Emma  Johnson  against  the 
Supreme  Lodge  of  the  Pathfinder  and  anoth- 
er. From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Reversed  and  rendered. 

The  appellee,  Mrs.  Emma  Johnson,  as  plain- 
tiff, brought  this  suit  against  the  appellants, 
the  Supreme  Lodge  of  the  Pathfinder  and 
Alamo  Lodge  No.  3,  of  the  Pathfinder,  as  de- 
fendants, In  the  district  court  of  Bowie  coun- 
tj',  Tex.,  on  the  26tb  day  of  March,  1906.  It 
is  a  suit  by  Mrs.  Emma  Johnson,  the  wife  of 
Charles  D.  Johnson,  as  beneficiary  in  a  cer- 
*Writ  of  error  denied  bjr  Supreme  Court  Nov.  IS,  1M7. 


tiflcate  Issued  by  appellants  to  Charles  L. 
Johnson,  to  compel  api>ellants  to  restore  the 
said  Charles  L.  Johnson  to  membership  In 
the  order  of  the  Pathfinder,  from  which  it  is 
alleged  said  Charles  L.  Johnson  was  wrong- 
fully suspended  by  the  appellants.  There 
was  a  trial  before  the  court  without  a  jury, 
on  October  26,  1906,  whldi  resulted  in  a 
judgment  in  favor  of  the  appellee  and  against 
appellants,  commanding  appellants  to  reinstate 
Into  full  membership  in  the  said  Order  of  the 
Pathfinder  the  husband  of  the  plaintiff,  to 
wit,  Charles  L.  Johnson,  and  to  set  aside  the 
suspension  of  said  Charles  L.  Johnson,  and 
to  restore,  reoognlze,  and  establish  In  full 
validity  the  beneficiary  certificate  upon  the 
life  of  the  said  Charles  L.  Johnson  In  favor 
of  the  plaintiff,  Mrs.  Ehnma  Johnson,  upon 
the  payment  by  the  plaintiff  to  said  Alamo 
Lodge  No.  3  of  the  the  Pathfinder,  or  the  col- 
lector thereof,  of  all  assessments,  fees,  and 
dues  lawfully  due  ui>on  said  certificate  from 
the  Ist  day  of  April,  1006,  up  to  and  Includ- 
ing the  month  of  November,  1906,  aggregating 
the  sum  of  $26,  which  the  said  defendants 
are  required  and  commanded  to  recielve  and 
accept  and  Issue  proper  receipt  therefor  to 
the  plaintiff.  The  defendant  excepted  to  said 
judgment  and  prosecutes  this  appeal. 

Smelser  &  Vaughan,  for  appellant  Todd  & 
Hurley,  for  appellee. 

BOOKHOUT,  J.  (after  stating  the  facts 
as  above).  On  the  3l8t  day  of  December. 
1900,  Charles  L.  Johnson  became  a  member 
of  Alamo  Lodge  No.  3  of  the  Pathfinder,  lo- 
cated at  Texarkana,  Tex.,  in  accordance  with 
the  laws  and  regulations  of  the  order.  There 
was  Issued  to  him  by  the  Supreme  Lodge  of 
the  Pathfinder,  In  accordance  with  the  laws 
of  the  order,  ascertain  beneficiary  certificate 
in  the  sum  of  $2,000  on  his  life,  which  cer- 
tificate named  appellee,  Mrs.  Emma  Johnson, 
wife  of  Charles  L.  Johnson,  as  beneficiary 
therein.  Charles  L.  Johnson  disappeared  in 
1900,  since  which  time  neither  the  local  lodge 
at  Texarkana  nor  Mrs.  Emma  Johnson  has 
received  any  knowledge  of  his  whereabouts. 
His  dues  and  assessments  were  regularly 
paid  by  Mrs.  Johnson  to  the  collector  of  Ala- 
mo Lodge  No.  3  at  Texarkana  up  to  the  1st 
of  January,  1900.  The  dues  and  assessments 
by  the  laws  of  the  order  become  due  on  the 
ISth  day  of  each  month,  and  are  payable  In 
advance  before  the  last  day  of  the  month, 
either  monthly,  quarterly,  or  yearly,  without 
notice,  and  a  failure  to  make  the  monthly 
payments  of  the  dues  and  assessments  by  the 
terms  of  the  constitution  and  laws  of  the  or- 
der operates  as  a  suspension  of  the  member 
without  notice.  The  laws  provide  that  a 
suspended  member,  if  in  good  health,  can  be 
reinstated  on  or  before  the  10th  day  of  the 
current  month  by  paying  the  subordinate 
lodge  the  dues  for  that  month  and  all  ar- 
rearages "provided  the  supreme  secretary  or 
medical  director  may  require  of  such  mem- 
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ber  a  certificate  of  health,  or  that  such  mem- 
ber be  re-ezamlned  before  being  reinstated." 
The  amotint  of  assessments  and  dues  which 
Obarles  L.  Johnson,  under  the  laws  of  the 
order,  became  obligated  to  pay,  was  $3.25 
per  month.'   On  the  23d  day  of  December, 
1906,  the  appellee,  Mrs.  Emma  Johnson,  pur- 
chased  from  Sabine  Valley  Bank  of  Many, 
La.,  where  she  resides,  a  draft  or  bank  ex- 
change for  $9.75  on  the  First  National  Bank 
of  Shrereport,  La.,  and  Inclosed  the  same  In 
an  envelope  directed  to  B.  F.  Akridge,  Tex- 
arkana,  Tex.,  In  payment  of  the  dues  and  as- 
sessments of  Charles  L.  Johnson  to  Alamo 
Lodge  No.  3.  for  the  months  of  January,  Feb- 
ruary, and  March,  1906,  and  wrote  him  a  let- 
ter, also  Inclosed  In  the  same  envelope,  di- 
recting him  to  BO  apply  said  money.    R.  F. 
Akridge,  who  had  been  the  collector  for  said 
local  lodge  No.  3  on  the  12th  day  of  Decem- 
ber,  1905,  ceased  to   be  collector  for   said 
lodge,  and  Paul  Reverra  became  Its  collector. 
The  evidence  is  conflicting  as  to  whether  or 
not  said  exchange  was  ever  received  by  R. 
F.  Akridge,  but  the  evidence  shows  that  nei- 
ther the  lodge  nor  Reverra,  its  collector,  re- 
ceived the  same,  and  on  the  Ist  day  of  Jan- 
uary, 1906,  Charles  L.  Johnson,  under  the 
laws  of  the  order,  stood  suspended.    The  ex- 
change has  never  been  presented  to  or  been 
paid  by  the  Shreveport  Bank,  upon  which  it 
was  drawn.    The  suit  is  brought  on  the  the- 
ory, and  the  petition  alleges,  that  all  dues 
and  assessments  payable  under  the  certificate 
to  Alamo  Lodge  No.  3  were  in  fact  paid,  and 
that  Charles  L  Jolmson  was  wrongfully  and 
nnlawfully  suspended  from  membership   in 
the  order.    As  stated,  the  dues  and  assess- 
ments were  payable  In  advance,  and  tbe  dues 
and  assessmeots  for  the  month  of  January, 
1906,  were  required  by  the  laws  of  the  order 
to  be  paid  before  the  last  day  of  December, 
1905,  to  tbe  collector  of  the  lodge,  and  on 
failure  to  do  so  Charles  L.  Johnson  stood 
suspended.    On  l>ecoming  a  member  of  tbe 
order,  Johnson  agreed  to  comply  with  this 
law.    Benevolent  Ass'n  t.  Benson,  76  Tex. 
555,  13  S.  W.  379.    Unless  his  dues  and  as- 
sessments were  paid  to  the  local  lodge  or  its 
collector  before  tbe  last  day  of  December, 
1905,  it  cannot  be  said  that  the  suspension 
of  Charles  L.  Johnson  was  unlawful.    Tbe 
fact  that  Mrs.  Johnson,  the  beneficiary,  sent 
bank  exchange  to  R.  F.  Akridge,  the  former 
collector,  sufficient  in  amount  to  pay  the  dues, 
does  not  show  payment  to  tbe  lodge.    Ak- 
ridge was  not  the  collector  of  the  lodge,  hav- 
ing ceased  to  be  the  collector  on  December 
12th,  and  the  laws  required  payment  to  be 
made  to  the  collector  of  the  lodge.    Payment 
made  to  one  not  the  collector  will  not  prevent 
a  suspension,  unless  he  pays  the  same  over 
to  the  lodge  within  tbe  time  stipulated  by 
the  laws  of  the  order.    R.  F.  Akridge  denied 
receiving  the  exchange,  and  there  is  evidence 
to  the  effect  that  he  boars  a  good  reputation. 
The  appellant  has  assigned  as  error  the 
action  of  the  court  In   rendering  judgment 


for  plaintiff.    We  are  of  the  opinion  that 
this  assignment  must  be  sustained. 

Tbe  Judgment  Is  reversed,  and  Judgment 
here  rendered  for  appellant 


BRADSHAW  v.  TERRELL  FOUNDRY  & 

MACHINE  CO. 

(Court   of   Civil   Appeals   of   Texas.    June   29. 

1907.    Rehearing  Denied  Oct  12,  1907.) 

1.  SAI.E8— Contract^Teemination. 

A  contract  for  the  purchase  by  plalntiflf  of 
the  defendant  of  all  the  wrouicbt  and  steel  scrap 
iron  he  then  liad,  and  all  that  he  afterwards 
acquired,  until  the  contract  was  terminated, 
which  could  be  done  at  the  will  of  the  plaintiff, 
was  indefinite,  and  as  to  future  purchases  de- 
terminable at  the  will  of  either  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Salea.  8  235.] 

2.  Same— ExKCUTEO  Cortbaot. 

The  contract  wag  enforceable  for  the  scrap 
iron  on  hand  at  the  time  it  was  made,  and  for 
such  future  purchases  by  defendant  as  plaintiff 
accepted  and  cave  notice  of  his  acceptance  be- 
fore it  was  sold  to  others. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43.  Sales,  H  162-167.] 

3.  Saub— Action  fob  Dauaoes— Evidence- 
Weight  AND  SurFICIENCT. 

In  an  action  for  the  breach  of  a  contract 
whereby  plaintiff  agreed  to  purchase  of  defend- 
ant all  the  wrought  and  steel  scrap  iron  he  then 
had  or  should  acquire,  evidence  examined,  and 
held  sufficient  to  take  the  case  to  the  jury  on 
the  issue  of  the  amount  of  iron  covered  by  the 
contract 

Appeal  from  Kaufman  County  Court;  H. 
M.  Cosnahan,  Judge. 

Action  by  C  Bradshaw  against  tbe  Terrell 
Foundry  &  Machine  Company  to  recover 
damages  for  defendant's  failure  to  deliver 
to  plaintiff  certain  scrap  iron  purchased 
from  bim.  From  a  Judgment  for  defendant 
plaintiff  appeals.     Reversed  and  remanded. 

Q.  S.  Barrett  for  appellant  C.  M.  Crum- 
bangb  and  A.  H.  Dasblell,  for  appellee. 

BOOEHOUT,  J.  This  was  a  suit  by  C. 
Bradshaw,  as  plalntiflt,  against  the  Terrell 
Foundry  &  Machine  Company,  as  defendant, 
to  recover  damages  for  its  failure  to  deliver 
to  plaiutlff  certain  wrought  and  steel  scrap 
Iron  alleged  to  have  been  purchased  by  him 
from  defendant  and  which  It  refused  to  de- 
liver, but  sold  to  other  parties.  The  defend- 
ant answered  by  a  general  denial.  Upon  a 
trial  tbe  court  instructed  a  verdict  for  de- 
fendant. Judgment  accordingly  followed, 
and  plaintiff  appeals. 

Tbe  testimony  in  tbe  case  Is  as  follows: 
C.  Bradshaw  testified:  "I  am  tbe  plaintiff 
in  this  case.  On  or  about  the  1st  day  of 
April,  1904,  I  entered  Into  a  contract  with 
defendant  through  Its  agent  Mr.  Whiting, 
for  the  purchase  of  all  Its  wrought  and  steel 
scrap  Iron  at  an  agreed  price  of  $3  per  ton, 
and  at  said  time  it  was  agreed  that  I  should 
have  all  Its  wrought  and  steel  scrap  Iron 
then  on  hand,  and  all  It  should  afterwards 
acquire  by  purchase  In  their  business,  until 
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Bald  contract  and  agreement  was  terminated 
by  notice  from  me.  I  was  to  have  the  right 
to  terminate  the  contract  whenever  I  chose. 
It  was  witti  me  how  long  it  should  run  and 
when  it  should  end.  As  consideration  for 
same,  I  was  to  sell  and  deliver  to  defend- 
ant company  all  my  machine  casting  and 
stove  plate  then  owned  by  me  and  all  of  such 
material  that  I  purchased  while  said  con- 
tract was  in  existence,  at  an  agreed  price  of 
50  cents  per  100  pounds  for  machine  casting, 
and  25  cents  per  100  for  the  stove  plate. 
When  the  contract  was  entered  Into,  we  were 
both  engaged  In  business  in  Terrell.  I  was 
buying  the  character  of  goods  which  I  was 
to  deliver,  and  defendant  buying  the  char- 
acter of  goods  they  were  selling  me.  We  did 
not  agree  on  any  definite  amount,  except  for 
all  either  bought  wblle  the  contract  was  In 
force,  and  termination  of  same,  the  balance 
to  be  paid  In  cash.  When  this  agreement 
was  made,  I  had  on  hand  a  lot  of  the  mate- 
rial I  was  to  deliver,  and  afterwards  bought 
a  lot  and  delivered  all  of  It  to  the  defendant. 
The  amount  delivered  amounted  to  $36.50. 
Defendant  notified  me  soon  ?fter  the  trade 
was  made  that  they  bad  on  hand  a  lot  of 
the  property  contracted  to  me,  and  that 
same  was  my  property,  subject  to  my  order, 
and  1  then  and  there  accepted  same,  and  as 
It  was  afterwards  purchased  I  was  again 
notified  that  the  property  was  there  subject 
to  my  order,  which  I  again  accepted,  and 
that  it  had  been  bought  for  me.  I  did  not 
take  away  any  of  the  Iron  which  I  bought 
from  the  defendant  from  the  premises  where 
it  was  located.  Defendant  did  not  deliver 
any  of  it  to  me.  It  was  not  weighed  up  to 
me  by  defendant.  I  did  not  ask  defendant  to 
deliver  any  of  the  iron  to  me.  The  Iron  was 
piled  up  on  the  premises  of  defendant  and  re- 
mained there  until  sold  on  or  about  Novem- 
ber 1,  1904.  Defendant  never  refused  to  let 
me  have  It  until  in  November,  1904.  I  de- 
manded it  of  defendant  when  they  were  mov- 
ing it  to  the  depot  and  they  refused  to  let 
me  have  It,  claiming  they  had  not  sold  it 
to  me.  That  counting  what  defendant  had 
on  hand  when  trade  was  made,  and  that 
afterwards  acquired,  there  was  the  total  of 
43%  tons,  most  of  which  was  in  defendant's 
possession  when  trade  was  made.  It  was 
converted  and  sold  by  defendant  on  or  about 
November  1,  1006.  At  that  time  Its  market 
value  was  $2(50.40,  on  which  1  had  paid  $30.- 
60.  I  never  received  from  said  company  aft- 
er Its  said  conversion  and  sale  anything. 
That  at  Its  said  conversion  b.v  defendant  It 
was  worth  $6  per  ton.  The  difference  In  con- 
tract price  and  Its  value  when  converted  was 
$3  per  ton,  making  $130.20,  and  on  which  I 
had  paid  $36.50.  After  suit  filed  In  Justice 
court  defendant  tendered  its  check  for  $36.- 
50,  which  I  have  not  accepted.  I  am  de- 
manding from  the  company,  defendant,  the 
advance  in  price  on  said  material,  which  is 
$130.20,  together  with  the  $86.50  paid  by  me 
In  material."    Will testified :   "I  work 


for  Mr.   Bradshaw,   was   working  for  blm 
during  the  year  1904,  delivered  the  material 
to   Terrell   Foundry   &    Machine   Company 
which  he  sold  them.    The  wrought  and  steel 
scrap  iron  bought  by  Bradshaw  from  the 
company  was  on  the  lot  of  defendant  when  I 
was  delivering  Mr.  Bradshaw's  property  to 
them.    There  was  about  40  tons  of  It,  most 
of  it  was  there  when  trade  was  made.     It 
grew  but  little  during  the  year."    Henry  Ab- 
bott  testified:    "When   defendant   company 
started   to   remove   the  material    In   contro- 
versy, I  heard  Mr.  Lyles,  the  manager  of  the 
said   company,   state  to   C.   M.   Crumbaugh, 
secretary  of  said  company,  that  said  mate- 
rial belonged  to  Mr.  C.  Bradshaw,  that  same 
had  been  sold  to  him  by  Mr.  Whiting,  and 
that  Mr.  Crumbaugh  replied,  'go  ahead  and 
move  It,'  that  'I  will  take  chances  on  It.'" 
The  trial  Judge  seems  to  have  been  of  the 
opinion  that  the  contract  was  void  for  want 
of    mutuality.      The   contract,   according  "to 
the  testimony,  was  for  the  purchase  by  plaln- 
tlflC  of  the  defendant  of  all  the  wrought  and 
steel  scrap  Iron  It  then  bad  on  band,  and  all 
that  should  afterwards  be  acquired  by  It  In 
Its   business,    until   the   agreement  was  ter- 
minated;  and  It  could  be  terminated  at  the 
will  of  the  plaintiff.    This  stipulation  made 
the  contract  Indefinite,  and  as  to  future  pur- 
chases determinable  at   the   will   of  either 
party.    Railway  Co.  v.  Scott,  72  Tex.  70,  10 
S.  W.  99,  13  Am.  St.  Rep.  758 ;   Railway  Co. 
V.  Mitchell,  38  Tex.  86 ;  Gas  Co.  v.  El  Paso, 
22  Tex.  Civ.  App.'309,  54  S.  W.  800;    Rail- 
way Co.  V.  Morris,  29  Tex.  Civ.  App.  491,  69 
S.  W.  102;  Coffee  Co.  v.  Ouenther  Groc.  Co., 
80  S.  W.  1170,  26  Ky.  Law  Rep.  270.    The 
contract  was,  however,  enforceable  for  the 
scrap  iron  on  band  at  the  time  it  was  made 
and  for  such  future  purchases  by  defend- 
ant, as  plaintiff  accepted  and  gave  notice  of 
his  acceptance  before  it  was  sold  to  others. 
As  to  the  material  on  hand  when  it  was  made 
the  contract  was  executed,  and  as  to  that 
thereafter  purchased  by  defendant  and  ac- 
cepted by  plaintiff  and  notice  given  of  such 
acceptance  It  thereby  became  executed.    The 
material  was  In  a  pile  by  itself  on  defend- 
ant's lot,  and  nothing  was  necessary  to  Iden- 
tify it.    But  It  Is  Insisted  that  the  evidence 
falls  to  show  how  much  material  defendant 
had  on  hand  when  the  contract  was  made,  or 
how  much  was  subsequently  acquired  by  It, 
and   which   plaintiff  accepted,   and  for  this 
reason  the  court  did  not  err  in  Instructing 
the  verdict.    There  is  evidence  that  the  ma- 
terial defendant  bad  on  hand  at  the  date  of 
the  contract  and  that  subsequently  acquired 
by  It  amounted  to  43%  tons,  "most  of  which," 
the  plaintiff  testified,   "was   In  defendant's 
possession    when   the    contract    was   made." 
By  this  expression  the  witness  must  have 
meant    that    more    than    one-half    of    this 
amount  was  on  hand  when  the  contract  was 
made.    This  evidence  would  have  sustained 
a  finding  that  some  amount  over  one-half 
of  43%  tons  was  on  hand  at  the  date  of 
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the  contract  The  CTidence  was  sufiSclent  to 
require  the  submiasloii  of  the  case  to  the 
Jury. 

It  follows  that  the  conrt  erred  In  Instruct- 
ing a  Terdlct. 

The  judgment  is  reversed,  and  the  cause 
remanded. 


LIOHTFOOT  V.  MURPHY  et  al. 

(Court   of   Civil   Appeals   of   Texas.    June  22, 
1907.    Rehearing  Denied  Oct.  12,  1907.) 

J,   COUBTS    —    JtTBISDICnON    —    RESTBAININO 

Snrrs    Pkrdiro    in    Coubts    or    Otheb 

States. 

TboDgh  a  citizen  may  be  restrained  from 
proceeding  in  another  atate  by  garnishment  to 
attach  the  wa^res  due  another  citizen  of  the 
state,  with  a  view  to  evade  the  exemption  iaws 
of  the  state,  the  courts  cannot,  at  the  suit  of  a 
nonresident  to  whom  wages  are  due,  restrain 
another  nonresident  from  proceeding  in  the 
courts  of  another  state  by  garnishment  to  at- 
tach such  wages. 

[Eid.  Note.— For  cases  in  point,  see  G^it.  Dig. 
ToL  13,  Courts,  {  115.] 

2.   EQUITY— JURISDIOTION—ADKQTJAOT    07    IX- 

OAi,  Bemedt. 

Equity  will  not  entertain  jurisdiction  where 
there  is  an  adequate  remedy  at  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  t  151.] 

8.  iNJUNonoN  —  PxTTnon  —  AixEaATioRB — 

StflTlClENCT. 

A  petition,  in  a  suit  by  a  nonresident  to 
whom  wages  are  due,  to  restrain  a  nonresident 
from  proceeding  in  the  courts  of  a  sister  state 
to  garnish  the  wages,  which  alleges  that  if  the 
proceeding  is  permitted  petitioner  will  be  de- 
prived of  his  wages,'  without  alleging  that  such 
wages  are  not  exempt  in  the  sister  state,  states 
no  cause  of  action,  since,  in  the  absence  of  an 
averment  to  the  contrary,  it  will  lie  presumed 
that  the  law  of  the  sister  state  is  similar  to 
the  law  of  Texas,  and  that  the  wages  are  ex- 
empt, so  that  petitioner  has  an  adequate  remedy 
at  law  in  the  courts  of  the  sister  state. 

[E^.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  $  238.1 

4.  Maliciotis  Pbosecution— Malicious  Gab- 
NisnMENT  —  Damages  —  Petition  —  Suffi- 
ciency. 

A  petition,  in  a  suit  by  one  to  whom  wages 
are  due  for  damages  in  consequence  of  the  is- 
suance of  a  writ  of  garnishment,  which  alleges 
that  defendant  caused  the  wages  to  be  withheld 
from  plaintiff,  and  that  the  wages  would  have 
been  paid  except  for  the  malicious  act  of  de- 
fendant, states  facts  entitling  a  recovery  for 
actual  damages. 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  S3,  Malicious  Prosecution,  SS  11-13.] 

5.  Oabwishment— Wbonopul  Gabnibiiiient— 
Damages. 

The  measure  of  damages  for  the  detention 
of  money  in  consequence  of  a  wrongful  garnish- 
ment thereof  is,  in  the  absence  of  other  facts, 
the  legal  interest  on  the  money  for  the  time 
detained. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Garnishment,  i  475.] 

6.  Sahs— Oboundb  or  Action. 

In  an  action  by  a  nonresident  for  damages 
resulting  from  a  nonresident  garnishing  his 
wages  in  tiie  courts  of  a  sister  state,  the  court, 
in  the  absence  of  allegations  that  the  wages  are 
not  exempt  in  the  sister  state,  will  presume 
that  they  are  exempt,  and  will  not  dismiss  the 
action,  but  will  do  so  on  it  appearing  that  such 


wages  are  not  exempt  In  the  sister  state,  since 
in  such  a  case  no  actual  damages  could  be  re- 
covered if  legal  grounds  existed  for  attaching 
the  wages. 

7.  DaUAOES  —  EXEHPLABT  DAKAOES  —  RlQHT 

TO  Recoveb. 

Where  no  actual  damages  can  be  recovered 
because  of  the  institution  of  a  suit,  no  exemplary 
damages  are  recoverable,  however  malicious  the 
act  in  instituting  the  suit  may  have  been. 

[E!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  §  191.] 

Error  from  Bowie  County  Court;  Sam. 
H.  Smelser,  Judge. 

Action  by  J.  W.  Murphy  against  John  A. 
lilghtfoot  and  others.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  John  A. 
Lightfoot  brings  error.  Reversed  and  re- 
manded. 

Hart,  Mahaffey  &  Thomas,  for  plaintiff  In 
error.  Head,  Dillard  &  Head,  for  defend- 
ants In  error. 

TALBOT,  J.  This  action  was  Instituted  in 
the  county  court  of  Bowie  county,  on  April 
5,  1906,  by  J.  W.  Murphy,  a  resident  cit- 
izen of  Miller  county,  Ark.,  against  John  A. 
Lightfoot,  and  his  attorney,  W.  Q.  Cooi^,  also 
resident  citizens  of  Miller  county.  Ark.,  and 
the  Texas  &  Pacific  Railway  Company,  a 
corporation  operating  a  railroad  in  Texas. 
By  the  suit  Murphy  seeks  to  enjoin  John  A. 
Lightfoot  and  W.  G.  Cook,  his  attorney,  from 
the  farther  prosecution  of  a  certain  suit 
pending  In  the  circuit  court  of  Miller  county. 
Ark.,  wherein  Lightfoot  Is  the  plaintiff  and 
Murphy  the  defendant,  and  the  Texas  & 
Pacific  Railway  Company  Is  garnishee.  This 
suit.  Murphy  alleges,  was  begun  by  Light- 
foot before  H.  P.  Hudgin8,'a  justice  of  the 
peace  of  Miller  county.  Ark.,  on  December 
14,  1905,  and  by  It  Lightfoot  seeks  to  re- 
cover of  Murphy  an  indebtedness  of  $185, 
and  has  caused  a  writ  of  garnishment  to  be 
served  upon  the  Texas  &  Pacific  Railway 
Company  In  said  county.  Murphy  alleged 
that  be  had  appealed  said  cause  to  the  cir- 
cuit court  of  Miller  county,  Ark.;  and  fur- 
ther alleged  that  the  Texas  &  Pacific  Rail- 
way Company,  when  Lightfoot  instituted  his 
suit  and  procured  the  writ,  of  garnishment, 
was  indebted  to  talm  in  the  sum  of  about 
$240,  due  him  as  current  wages  for  per- 
sonal services  performed  by  him  for  It  whol- 
ly In  the  state  of  Texas;  that  If  Light- 
foot was  permitted  to  further  prosecute  liis 
suit  In  Miller  county.  Ark.,  he  would  be 
deprived  of  his  said  current  wages  by  the 
courts  of  that  state.  He  prays  that  the 
Texas  &  Pacific  Railway  Company  be  en- 
joined from  carrying  said  amount  of  money 
out  of  the  state  of  Texas  and  tendering  It  In 
said  cause  In  Miller  county.  Ark.,  or  In  any 
other  jurisdiction,  alleging  that  said  sum  is 
exempt  to  him  under  the  Constitution  and 
laws  of  Texas.  It  was  farther  alleged  that 
Lightfoot  Instituted  said  suit  willfully  and 
maliciously  for  the  purpose  of  causing  Mur- 
phy to  lose  his  position  with  the  Texas  & 
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Pacific  Railway  Company  and  for  the  pm^ 
pose  of  Injuring  talm  in  business,  name, 
fame,  and  reputation  among  his  neighbors; 
that  said  salt  of  Llghtfoot  had  caused  the 
railway  company,  garnishee,  to  withhold  from 
him  his  current  wages  In  the  sum  of  $240.35 
for  all  of  which  he  prayed  actual  damages  In 
the  sum  of  $440.35,  and  exemplary  damages 
In  the  sum  of  $500.'  A  temporary  writ  of 
injunction  was  Issued  as  prayed  for  by  Mur- 
phy, and  on  July,  17,  1906,  the  case  came 
on  for  trial  in  the  county  court  of  Bowie 
county.  The  Texas  &  Pacific  Railway  Com- 
pany appeared  and  answered  that  it  was 
merely  a  stalxcholder  and  impartial  party 
in  the  contest  between  Murphy  and  Light- 
foot.  Llghtfoot  failed  to  answer,  and,  W. 
G.  Cook  not  having  been  served,  the  plalntlft 
dismissed  as  to  him.  Thereupon  Judgment 
was  rendered  by  default  against  Llghtfoot 
perpetuating  the  temporary  Injunction,  en- 
joining him  from  further  prosecuting  his 
said  suit  In  the  circuit  court  of  Miller  coun- 
ty. Ark.,  against  Murphy  and  the  Texas  & 
Pacific  Railway  Company  as  prayed  by  Mur- 
phy, and  Judgment  was  further  rendered  to 
the  effect  that  Murphy  recover  of  Llghtfoot 
the  sum  of  $100  as  actual  damages,  and  all 
costs  of  the  suit 

Defendants  In  error  have  entered  no  ap- 
pearance in  this  court,  and  we  are  not  ad- 
vised by  brief,  or  otherwise,  of  the  ground  up- 
on which  the  Judgment  of  the  lower  court 
was  based.  The  plaintiff  In  error  contends, 
under  bis  first  assignment,  that  the  trial 
court  erred  In  rendering  Judgment  by  default 
against  blm  perpetuating  the  Injunction, 
whereby  he  was  restrained  from  the  further 
prosecution  of  his  suit  in  Miller  county.  Ark., 
against  the  defendants  In  error.  Murphy,  and 
the  railway  company,  because  It  appears  from 
Murphy's  petition  filed  In  this  suit  that  the 
said  Murphy  and  the  plaintiff  In  error,  Llght- 
foot, are  both  resident  citizens  of  Miller 
-county,  and  state  of  Arkansas,  and  said  pe- 
tition Is  wholly  Insufficient  In  law  or  equity 
to  entitle  the  said  Murphy  to  such  relief.  The 
petition,  upon  which  the  Judgment  complain- 
ed of  was  rendered,  charged,  as  claimed, 
that  Murphy  and  Llghtfoot  were  both  resi- 
dent citizens  of  the  said  county  of  Miller 
and  state  of  Arkansas,  and  the  question 
arises:  Have  the  courts  of  the  state  of  Texas 
authority,  upon  the  petition  of  a  resident 
citizen  of  the  state  of  Arkansas,  to  whom 
current  wages  for  x>ersonal  services  are  due, 
to  restrain  by  Injunction  another  resident  of 
the  state  of  Arkansas  from  proceeding  In  the 
latter  state  by  a  writ  of  garnishment  to  sub- 
ject to  the  payment  of  his  debt  such  current 
wages  of  his  debtor,  which  by  the  laws  of 
Texas  are  exempt  from  being  applied  to  the 
payment  of  such  debt?  We  are  of  the  opin- 
ion this  question  should  be  answered  in  the 
negative.  That  the  courts  of  this  state  have 
authority,  upon  the  petition  of  a  resident,  to 
restrain  a  citizen  of  the  county  In  which  the 
action    is    commenced    from    proceeding    in 


another  state  to  attach  by  the  writ  of  gar- 
nishment such  earnings  of  his  debtor,  with  a 
view  to  evade  the  exemption  laws  of  this 
state,  and  to  prevent  such  debtor  from  avail- 
ing himself  of  the  l>enefit  of  such  laws,  i8 
well  settled.  Moton  &  Son  y.  Hull,  T7  Tex. 
80,  18  8.  W.  849,  8  L.  R..  A.  722.  Mr.  Jus- 
tice Story  states  the  principle  thus:  "But, 
although  the  courts  of  one  country  have  no 
authority  to  stay  proceedings  In  the  courts 
of  another,  they  have  an  undoubted  author- 
ity to  control  all  persons  and  things  within 
their  own  territorial  limits.  When,  there- 
fore, both  parties  to  a  suit  in  a  foreign 
country  are  resld^it  within  the  territorial 
limits  of  another  country,  the  courts  of 
equity  In  the  latter  may  act  in  personam  upon 
those  parties,  and  direct  them,  by  Injunction, 
to  proceed  no  further  In  such  suit  In  such 
a  case,  these  courts  act  upon  acknowledged 
principles  of  public  law  In  regard  to  Juris- 
diction. They  do  not  pretend  to  direct  or 
control  the  foreign  court,  but,  without  regard 
to  the  situation  of  the  subject-matter  of  the 
dispute,  they  consider  the  equities  between 
the  parties,  and  decree  in  personam  accord- 
ing to  those  equities,  and  enforce  obedience 
to  their  decrees  by  process  in  personam." 
Story's  Eq.  Jur.,  {  889.  "In  exercising  this 
authority,  courts  proceed,  not  upon  any  claim 
of  right  to  control  or  stay  proceedings  in 
the  courts  of  another  state  or  country,  but 
upon  the  ground  that  the  person  on  whom 
the  restraining  order  is  made  resides  within 
the  Jurisdiction  and  is  In  the  power  of  tb« 
court  issuing  it  The  order  operates  upon 
the  person  or  the  party,'  and  directs  him  to 
proceed  no  further  In  the  action,  and  not  up- 
on the  court  of  the  foreign  state  or  country 
In  which  the  action  is  pending."  Snook  et 
al.  V.  Snetzeer,  25  Ohio  St  519;  Dehon  v. 
Loster  (Mass.)  4  Allen,  646;  Keyser  t.  Rice, 
47  Md.  213,  28  Am.  Rep.  448;  Cole  v.  Cun- 
ningham, 133  U.  S.  107,  10  Sup.  Ct  269,  83 
L.  Ed.  538.  But  we  are  aware  of  no  author- 
ity, and  believe  none  can  be  found,  to  author- 
ize the  courts  of  one  state  to  Interfere  be- 
tween citizens  of  another  state  with  respect 
to  proceedings  Instituted  and  being  litigated 
between  them,  in  the  courts  of  their  resi- 
dence. 

As  argued  by  counsel  for  plaintiff  in  er^ 
ror:  "The  exemption  laws  of  Texas  were 
enacted  primarily  for  the  benefit  of  Texas 
citizens,  and  It  was  not  Intended  that  non- 
residents should  Invoke  such  laws  In  our 
courts  to  enjoin  proceedings  which  might  be 
Instituted  against  them  by  fellow  citizens.  In 
the  courts  of  their  domicile."  The  reason  for 
permitting  one  of  her  own  citizens  to  re- 
strain, by  injunction,  another  such  citizen 
from  prosecuting  In  the  courts  of  a  foreign 
Jurisdiction  an  action  whereby  her  exemption 
laws  may  be  evaded,  does  not  exist  In  a 
case  like  the  one  under  consideration.  As 
said  In  the  case  of  Moton  A  Son  v.  Hull,  su- 
pra :  "This  power  of  authority  is  exercised 
upon  the  ground  of  the  right  of  the  state  to 
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compel  Its  citizens  to  respect  Its  laws  beyond 
Its  territorial  jurisdiction."  In  such  a  case, 
both  parties  to  tbe  suit  In  the  foreign  juris- 
diction being  residents  of  the  state  and  coun- 
ty where  such  relief  Is  sought,  the  courts  of 
equity,  In  the  latter,  may  act  In  personam 
upon  them  and  enforce  an  order  made  that 
they  "shall  proceed  no  further  In  such  suit'' 
On  the  other  hand,  the  courts  of  Texas  have 
no  authority  to  direct  a  citizen  of  a  sister 
state,  at  tbe  Instance  of  another  citizen  of 
such  state,  to  respect  and  obey  the  laws  of 
Texas  beyond  the  territorial  limits  of  Texas, 
and  the  inability  of  her  courts  to  enforce  the 
writ  If  granted  In  such  a  case,  Is  a  good 
ground  for  refusing  an  Injunction  to  restrain 
proceedings  In  the  courts  of  that  state.  For 
these  reasons  alone,  the  injunction  granted 
In  this  case  should  have  been  denied. 

But  there  Is  another  reason  why  the  writ 
should  have  been  denied  In  this  Instance.  It 
Is  a  familiar  and  well-established  rule  that 
courts  of  chancery  will  not  entertain  Juris- 
diction when  there  Is  a  plain  and  adequate 
remedy  at  law.  Now,  Murphy's  petition  in 
the  case  at  bar  does  not  allege,  nor  does  It 
otherwise  appear,  that  his  wages  garnished 
at  tbe  suit  of  plaintiff  In  error  in  Miller  cotm- 
ty.  Ark.,,  were  not  exempt  from  garnishment 
under  the  laws  of  that  state.  The  general  al- 
legation that,  if  LIghtfoot  Is  permitted  to 
prosecnte  said  suit,  defendant  in  error  will 
be  deprived  of  said  wages,  will  not  suffice. 
In  the  absence  of  such  averments  and  show- 
ing, the  law  of  the  state  of  Arkansas  will  be 
presumed  to  be  the  same  as  the  law  of  this 
state  upon  the  subject,  namely,  that  said 
wages  are  exempt  from  garnishment  or  other 
species  of  attachment  If,  therefore,  Murphy's 
current  wages  for  personal  services  were  ex- 
empt from  garnishment  in  the  state  of  Ar- 
kansas, be  had  an  adequate  remedy  at  law 
In  that  state  for  the  protection  of  his  earn- 
ings, and  there  existed  no  cause  for  the  in- 
terference by  injunction  on  the  part  of  the 
courts  of  this  state.  It  follows  that  defend- 
ant in  error's  petition  upon  this  phase  of  the 
case  was  obnoxious  to  a  general  demurrer, 
and  therefore  not  sufficient  to  support  the 
Judgment  by  default  perpetuating  the  injunc- 
tion. 

It  is  further  contended,  in  efTect,  that  the 
petition  of  the  defendant  In  error  falls  to 
state  any  facts  entitling  him  to  recover  any 
actual  damages  whatever,  and  therefore  sub- 
ject to  a  general  demurrer  and  insufficient  to 
support  the  court's  Judgment  on  this  branch 
of  the  case.  To  this  contention  we  do  not 
agree.  Aside  from  the  general  allegations  up- 
on wblcta  exemplary  damages  are  sought  to 
be  recovered,  It  is  alleged  that  the  suit  com- 
plained of  "did  cause  the  Texas  &  Pacific 
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Railway  Company  to  withhold  from  him,  the 
said  Murphy,  his  current  wages  in  the  sum 
of  $240.85;  •  •  •  that  the  said  $240.35  are 
due  and  payable  to  him  long  since,  and  would 
have  been  paid  except  for  the  malicious  and 
willful  act  and  conduct  of  the  said  LIghtfoot ; 
and  that  tbe  use  of  said  money  since  the  said 
14th  day  of  December,  1905,  is  reasonably 
worth,  and  of  the  value,  of  $100."  This  was 
a  legitimate  element  of  actual  damages  and 
sufficiently  alleged  to  authorize  a  recovery. 
If  defendant  In  error  was  otherwise  entitled 
thereto.  We  are  of  the  opinion,  however,  as 
is  Insisted  under  the  fourth  assignment  of 
error,  that  the  Judgment  for  $100  actual  dam- 
ages Is  excessive.  No  facts  authorizing  a  re- 
covery for  actual  damages  were  alleged,  ex- 
cept those  above  stated  for  the  detention  of  the 
money,  and  the  measure  of  such  damages  Is 
the  legal  Interest  on  the  money  for  the  length 
of  time  detained,  and  should  have  been-  limit- 
ed to  such  sum.  Biering  v.  Bank,  69  Tex. 
601,  7  S.  W.  90 ;  Waugh  v.  Dabney,  12  Tex. 
Civ.  App.  290,  33  S.  W.  753;  Glrard  ▼. 
Moore,  86  Tex.  676,  26  S.  W.  945. 

We  have  been  asked  to  reverse  and  dismiss 
the  case.  It  does  not  appear  that  Murphy  is 
seeking  to  recover  damages  for  the  suing  out 
of  the  writ  of  garnishment  by  .reconvention 
in  Lightfoot's  suit  against  him  in  Arkansas, 
and  In  view  of  the  allegations  for  actual  dam- 
ages just  discussed,  and  the  presimiptlon 
which  must  be  indulged.  In  the  absence  of  al- 
legations to  the  contrary,  that  defendant  tn 
error's  wages  are  exempt  from  garnishment 
proceedings  in  Arkansas,  we  do  not  feel  au- 
thorized to  do  so.  If,  however,  it  should  ap- 
pear upon  another  trial  that  such  wages  are 
not  exempt,  we  think  the  entire  cause,  upon 
application,  should  be  dismissed,  for  inde- 
pendently, of  whether  or  not  Murphy's  cur- 
rent wages  were  exempt  from  the  process  of 
garnishment  in  Arkansas,  he  was  not,  as  has 
been  shown,  entitled  to  tbe  writ  of  Injunction 
granted  and  perpetuated,  because  both  he  and 
LIghtfoot  were  residents  of  Arkansas,  and. 
If  said  wages  were  not  so  exempt,  then  It 
does  not  appear  from  the  allegations  of  the 
petition  in  this  suit  that  the  garnishment  pro- 
ceedings sought  to  be  enjoined  were  wrong- 
fully and  illegally  Instituted.  If  legal  grounds 
existed  for  the  issuance  and  service  of  the 
writ  of  garnishment,  no  actual  damages  can 
be  recovered  therefor,  and  without  a  recovery 
for  actual  damages  no  exemplary  damages 
are  recoverable,  however  maliciously  Light- 
foot  may  have  acted  in  the  suing  out  of  said 
writ. 

For  the  reasons  indicated,  the  judgment  of 
the  court  below  Is  reversed,  and  the  cause 
remanded. 
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MERRELL  et  al.  v.  MOORE  et  al. 

(Court  of   Civil   Appeals  of   Texas.    June   29, 

1907.    Motion  for  Rehearing  Withdrawn 

Oct  11,  1907.) 

1.  Husband  and  Wife  —  Comitonitt  Pbop- 
KBTT— Rights  op  Wife. 

The  wife's  right  to  an  equal  interest  in  the 
community  property  continues  until  it  is  by 
law  forfeited,  and  the  existence  merely  of  a 
cause  for  divorce  does  not  necessarily  impair 
her  marital   rights. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  $  1003.] 

2.  Same. 

Property  acquired  by  husband  and  wife  dur- 
ing marriage,  except  that  acquired  by  gift,  de- 
vise, or  descent,  is  community  property,  inde- 
pendent of  the  questions  whether  during  the 
time  the  same  was  acquired  the  parties  lived 
together,  or  whether  there  was  an  equal  amount 
of  labor  or  capital  contributed  by  them. 

[Ed,  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  {  S89.1 

8.  Saitb— RiotiTS  OF  Wife— FoBFEiTUBE. 

A  husband  abandoned  his  wife  and  child. 
The  wife,  believing  that  the  husband  had  ob- 
tained a  divorce  from  her,  married.  The  hus- 
band had  not  obtained  a  divorce.  Held,  that  the 
wife  had  not  forfeited  her  share  in  the  commun- 
ity property  acquired  by  the  husband. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2G,  Husband  and  Wife,  f  1003.] 

4.  Mabbiage—Ditress— Evidence. 

A  man  was  arrested  on  a  charge  of  having 
seduced  a  woman  under  proraiae  of  marriage, 
and  in  company  with  the  officer  he  went  to  the 
county  seat  j»  procure  a  marriage  license.  A 
marriage  ceremony  in  the  presence  of  the  family 
of  a  brother  of  the  woman  was  performed  under 
the  license.  Held,  insufficient  to  show  that  the 
marriage  was  forced  on  the  husband  either  by 
duress  of  imprisonment,  menace,  or  threats. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Marriage,  {  21.] 

6.  Same— Ratification. 

After  marriage,  a  husband  and  wife  lived 
together  for  about  a  month,  when  he  left  the 
wife  and  her  child  with  the  statement  that  he 
was  going  to  prcnare  a  home  for  them.  Held, 
to  support  a  finding  that  he  ratified  the  mar- 
riage, though  the  same  was  entered  into  under 
duress. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Marriage,  S  108.] 

6.  Receivers- Gbounds- CoKMUNiTT    Pbop- 

ebtt— Rights  of  Survivor. 

Where  a  nonresident  executor  denied  the 
right  of  testator's  wife  to  any  part  of  the  es- 
tate, removed  a  part  thereof,  and  was  about  to 
dispose  of  the  balance  and  divide  the  proceeds, 
to  the  exclusion  of  the  wife,  the  court,  on  the 
application  of  the  wife,  might  appoint  a  receiver 
of  the  community  property,  under  the  statute 
providing  therefor,  in  an  action  between  joint 
owners  of  property,  where  it  is  in  danger  of 
removal. 

[EJd.  Note.— For  canen  in  point,  see  Cent.  Dig. 
vol.  42,  Receivers,  i  26.] 

Appeal  from  District  Court,  Dallas  Conn-  j 
ty;  T.  F.  Nash,  Jndge.  I 

Action  by  Mrs.  Viola  Moore  and  another,  ! 
against  R.  W.  Merrell  and  another,  as  In-  i 
divldnals,  and  as  executors  of  J.  B.  Merrell,  i 
deceased,    and    others.      From    a    judgment 
for  plaintiffs,  defendants  appeal.     Affirmed,  j 


Hllbrant  &  Scott,  Marcus  M.  Parks,  and 
H.  W.  Peck,  for  appellants.  Yonng  &  John- 
son and  Wcndel  Spence  for  appellees. 

TALBOT,  J.  This  is  a  suit  Instituted  by 
Mrs.  Tlola  Moore,  Joined  by  ber  husband, 
'Wilson  Moore,  against  R.  W.  Merrell  and 
J.  E.  Sapaugb,  as  individuals  and  as  the  in- 
dex>endeut  executors  of  the  estate  of  J.  B. 
Merrell,  deceased,  with  whom  are  joined 
their  re^>ectlTe  wives,  the  unknown  heirs  of 
J.  B.  Merrell,  deceased,  all  nonresidents  of 
the  state  of  Texas,  and  also  Lee  J.  Hayes, 

Stone,  and  Jack  Woods,  residents  of 

Dallas  county,  Tex.,  to  recover,  as  her  com- 
munity Interest,  one-half  of  certain  person- 
al property,  consisting  of  saloon  fixtures, 
business,  etc.,  located  In  said  Dallas  coiuty, 
of  about  the  value  of  ?6,000,  and  other  pn^ 
erty.  Mrs.  Moore  alleges  that  she  and  J 
B.  Merrell  were  legally  married  In  the  Btat« 
of  Arkansas  In  the  year  1889,  and  she  con- 
tinued to  be  his  lawful  wife  until  his  death 
In  December,  1906;  that  all  the  property  de- 
scribed In  her  petition  was  acquired  by  the 
said  J.  B.  Merrell  while  the  marriage  rela- 
tion existed  between  them,  and  was  their 
community  property;  that  J.  B.  Merrell  left 
a  will  In  which  he  treated  all  of  said  prop- 
erty as  his  Individual  property,  and  devised 
the  same  tb  the  defendants  named,  other  than 
Hayes,  Stone,  and  Woods.  It  was  further 
alleged  that  by  his  will  the  said  J.  B.  Mer- 
rell appointed  the  defendants  R.  W.  Merrell 
and  J.  E.  Snpaugh  executors  without  bond, 
and  provided  that  no  action  should  be  had 
In  the  probate  court  under  bis  will,  other 
than  the  filing  of  an  inventory  appraisement 
and  list  of  claims;  that  said  will  bad  been 
probated  In  the  county  court  of  Dallas  coun- 
ty, Tex.,  and  the  said  R.  W.  Merrell  and  J.  B. 
Sapaugh  confirmed  as  the  executors  thereof: 
that  they  had  taken  possession  of  all  of  said 
property,  but  had  placed  defendants  Hayes, 
Stone,  and  Woods  In  actual  control  and  man- 
agement of  the  saloon  property  and  business, 
and  through  them  said  business  was  being  con- 
tinued and  conducted;  that  all  the  defendants 
denied  the  Interest  of  the  plaintiff  Mrs.  Moore 
In  and  to  said  property,  contested  her  right 
thereto,  and  excluded  her  therefrom;  that 
said  defendants  were  insolvent  and  were  con- 
verting the  property  into  money,  and  the  said 
executors  were  about  to  sell  or  otherwise  dis- 
pose of  all  of  the  property  In  Dallas  county 
and  distribute  the  proceeds  among  the  benefi- 
ciaries named  In  the  will  of  J.  B.  Merrell 
and  remove  the  same  and  Its  proceeds  out 
of  the  state  of  Texas,  leaving  plaintiff  without 
remedy.  She  prayed  for  an  injunction,  re- 
straining the  defendants  from  disposing  of 
the  money  and  property  of  the  estate,  and 
that  a  receiver  be  appointed  to  take  charge 
of  all  the  property  pending  the  litigation,  and 
that  upon  a  final  hearing  the  one-half  Interest 
In  said  property  and  money  be  established  In 
plaintiff  as  her  separate  property,  and  that 
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the  property  be  divided  in  accordance  with 
the  true  Interest  of  all  concerned.  The  excn- 
tors,  Merrell  and  Sapaugh,  answered  the  rule 
to  Bhow  cause  why  a  receiver  should  not  be 
appointed,  and  upon  a  hearing  before  the 
court  It  was  adjudged  that  plaintiff  was  en- 
titled to  the  injunction  and  the  appointment 
of  a  receiver  as  prayed  for,  and  the  receiver 
was  accordingly  appointed.  From  this  oi^ 
der  the  executors  have  appealed. 

There  is  testimony  tending  to  establish 
the  following  material  facts:  The  maiden 
name  of  the  piaintiff  Mrs.  Viola  Moore  was 
Viola  Stewart  She  was  left  an  orphan  at 
an  early  age,  and  was  raised  as  a  member  of 
the  family  of  her  t>lder  brother,  Dr.  J.  H. 
Stewart,  in  Howard  county,  Arft.  While  a 
member  of  her  brother's  family,  she  became 
oigaged  to  be  married  to  J.  B.  Merrell,  who 
was  then  attending  a  medical  sctuwl  at  Lit- 
tle Rock.  Viola  became  pregnant,  and  on 
May  1,  1889,  was  delivered  of  a  male  child. 
Three  days  later,  J.  B.  Merrell  was  arrested 
by  Thomas  Holt,  deputized  for  that  purpose, 
upon  a  charge  of  having  seduced  Viola-  un- 
der a  promise  of  marriage,  and  In  company 
with  Holt  went  to  the  county  seat  of  Howard 
county,  procured  a  marriage  license,  return- 
ed to  the  bedside  of  Viola,  and  in  the  pres- 
ence of  her  brother's  family,  some  of  their 
neighbors,  and  Holt,  married  her.  The  mar- 
riage ceremony  was  performed  by  a  minis- 
ter of  the  gospel  and  under  the  marriage 
license  procured  by  Merrell,  which  had  been 
regularly  Issued  by  the  county  cleric  of  How- 
ard county.  The  said  child  bom  to  Viola 
was  recognized  and  admitted  by  J.  B.  Mer- 
rell to  be  his  son.  About  a  month  after  the 
marriage,  and  after  having  carefully  nursed 
Viola  through  her  confinement  and  sickness, 
Merrell  left  her  and  the  child  at  Nashville, 
Ark.,  with  the  statement  that  he  was  going 
to  prepare  a  home  (or  them.  He  went  to 
Galveston,  however,  from  which  place  he 
wrote  Viola  a  letter  protesting  the  most  ar- 
dent love  for  her,  but  indicating  that  he  had 
abandoned  her  and  the  child.  In  this  letter 
he  stated  that  he  would  go  to  New  York,  and 
from  there  he  did  not  know  where,  but  that 
when  he  got  settled  down  to  business  he 
would  send  money  to  help  support  her  and 
the  child.  After  this,  Merrell  never  com- 
municated with  his  family,  but  abandoned 
his  wife  and  child,  leaving  them  to  their  own 
resources  or  to  the  charity  of  their  relatives. 
In  December,  1800,  Dr.  Stewart  brought  them 
with  him  to  Texas  and  located  in  Erath  coun- 
ty. Mrs.  Viola  Merrell  by  her  own  ial)or 
supported  herself  and  child  and  educated  the 
latter.  J.  B.  Merrell  appeared  at  Dallas 
about  the  year  180C  and  embarked  In  the 
saloon  business,  in  which  business  he  remain- 
ed until  bis  death  in  December,  1006.  At  his 
death  he  left  a  will,  in  which  be  appointed 
E.  W.  Merrell  and  J.  B.  Sapaugh  indepen- 
dent executors,  free  of  the  control  of  the 
probate  court,  and  in  which  he  devised  all 


the  property  acquired  and  left  by  him  to  the 
defendants  in  this  case,  other  than  Hayes, 
Stone  and  Woods.  The  will  was  probated, 
and  the  said  executors  qualified  by  taking 
the  oath  prescribed  by  law.  The  executora 
are  both  poor  men,  who  reside  In  Arkansas, 
and  R.  W.  Merrell  is  himself  indebted  to  the 
estate  in  a  large  amount.  The  executors 
turned  over  the  saloon  business  to  Hayes, 
who,  with  the  assistance  of  Stone  and  Woods 
as  bartenders,  was  continuing  the  saloon 
business  at  Dallas,  Tex.  Hayes  was  under 
no  bond  to  the  executors,  and  they  required 
no  regular  reports  of  him.  The  executors 
know  nothing  of  their  own  knowledge  in  re- 
gard to  the  estate,  or  of  its  management; 
nor  of  what  Hayes  is  doing  with  money  de- 
rived from  the  business.  It  was  the  Inten- 
tion of  the  executors  to  sell  the  property 
and  distribute  the  proceeds  among  the  par- 
ties named  in  the  will,  not  recognizing  Mrs. 
Viola  Merrell  as  having  any  interest  there- 
in. The  executors  have  shipped  out  from 
Dallas  to  Arkansas,  where  th^  now  are 
and  have  all  the  time  resided,  all  the  per- 
sonal property,  other  than  that  connected 
with  the  saloon  business.  $350  of  money 
belonging  to  the  estate  was  used  in  the 
settlement  of  the  claims  of  Oscar  J.  Mer- 
rell, son  of  Viola  and  J.  B.  Merrell,  upon 
his  contest  of  the  probate  of  the  will,  of 
which  $150  was  awarded  to  his  attorneys. 
Mrs.  Viola  Merrell  received  information  by 
letter  from  one  of  the  old  friends  of  the  Mer- 
rell family  in  Arkansas  that  J.  B.  Merrell 
bad  obtained  a  divorce  from  her.  About  a 
year  after  receiving  such  Information,  a  mar- 
riage ceremony  was  performed  between  her- 
self and  one  Wilson  Moore,  of  Erath  coun- 
ty. Mrs.  Viola  Merrell  entered  into  tWs 
marriage  ceremony  believing  that  her  former 
husband,  J.  B.  Merrell  had  been  dlvoroed 
from  her.  After  the  death  of  J.  B.  MerreH, 
she  learned  that  he  had  never  been  divorced 
from  her,  which  was  true,  and  tbereafter- 
ward,  under  the  advice  of.  an  attorney  of 
Stepbenvilie,  she  was  again  married  to  her 
present  husband,  Wilson  Moore.  J.  B.  Mer- 
rell and  his  wife,  Viola  Merrell  (now  Viola 
Moore),  were  never  divorced.  Their  mar- 
riage, contracted  in  May  of  1880,  remained 
undissolved  until  dissolved  by  his  death  ta 
December,  1906.  The  property  in  contro- 
versy was  acquired  by  J.  B.  Merrell  by 
onerous  title  during  the  existence  of  tho 
marriage. 

Appellants  contend  that  the  district  court 
erred  in  appointing  a  receiver  herein,  and 
urge,  substantially,  the  following  proposi- 
tions: (1)  That  the  undisputed  evidence 
shows  that  all  the  property  acquired  by  J. 
B.  Merrell,  and  which  be  owned  at  the  date 
of  his  death,  was  acquired  by  him  after  the 
marriage  of  the  plaintiff  Mrs.  Viola  Moore 
to  Wilson  Moore,  and  that  such  marriage 
precluded  Mrs.  Moore  from  recovering  any 
interest  in  or  part  of  said  property;  (2)  that 
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the  undisputed  evidence  adduced  sbowed 
that  the  said  J.  B.  Merrell  was,  by  reason  of 
both  duress  of  Imprisonment  and  duress  per 
mlnas  forced,  In  the  year  1888,  to  marry 
Mrs.  Moore,  then  Viola  Stewart,  and  that  he 
did  not  thereafter  live  with  the  said  Viola 
as  bis  wife;  that  after  said  marriage  the 
said  Viola  contributed  nothing  to  the  accum- 
ulation of  the  property  In  controversy,  and 
during  the  time  of  Its  accumulation  she  lived 
and  cohabited  with  Wilson  Moore  as  his 
wife ;  (3)  that  the  undisputed  evidence  show- 
ed no  ground  for  the  appointment  of  a  re- 
ceiver, taking  the  custody,  control,  and  dis- 
position of  the  estate  from  the  executors  ap- 
pointed under  the  will.  The  evidence  does 
not,  perhaps,  establish  conclusively  that  all 
the  property  in  which  the  appellee  Mrs. 
Moore  claims  an  Interest  was  acquired  after 
her  marriage  to  and  during  ber  cohabitation 
with  Wilson  Moore;  but,  if  that  fact  be 
conceded,  still  we  are  of  the  opinion  that  she 
did  not,  ander  the  circumstances  shown,  by 
such  marriage  and  cohabitation,  forfeit  her 
right  to  share  in  the  community  property 
acquired  by  the  efforts  of  3.  B.  Merrell  dur- 
ing the  existence  of  the  marriage  relation 
between  the  said  Merrell  and  Mrs.  Moore. 
No  case  directly  In  point  has  been  cited,  and 
it  is  doubtless  true  to-day,  as  when  the  well- 
expressed  opinion  In  Routh  v.  Routh,  57  Tex. 
589,  was  written,  that  "neither  by  dicta  nor 
decision  has  It  yet  been  determined  what 
acts,  facts,  or  circumstances,  while  the  du- 
ties, disabilities,  and  burthens  of  the  con- 
tract still  attach  to  her,  shall  divorce  the 
wife  from  the  rights  of  property  she  acquir- 
ed by  the  same  contract"  The  "important 
boundary  line  In  the  separation  of  these  Im- 
portant rights"  was  not  established  in  the 
case  referred  to,  but  the  principle  that  the 
wife's  right  to  an  equal  Interest  in  the  com- 
munity property  continues  until  that  right 
Is  In  some  mode  recognized  by  the  law  for- 
feited, and  that  "the  existence  merely  of 
cause  for  divorce  does  not  necessarily  Im- 
pair her  marital  rights  to  projjerty  which  co- 
exists with  the  contract  of  marriage.  Irre- 
spective of  any  mere  balance  sheet  to  be 
struck  between  the  husband  and  wife,  on  ac- 
count of  their  respective  moral  or  conjugal 
merits  or  demerits,"  is  clearly  announced. 
The  marriage  relation,  when  once  establish- 
ed, continues  nntU  dissolved  by  death  or  Ju- 
dicial decree,  and  all  property  acquired  by 
either  the  husband  or  the  wife  during  the 
marriage,  except  such  as  is  acquired  by  gift, 
devise,  or  descent,  la  by  statute  made  their 
common  property.  This  community  of  Inter- 
est is  not  made  to  depend  upon  the  acquisi- 
tion of  the  property  during  the  time  the  par- 
ties actually  live  together,  nor  upon  the  fact 
that  there  was  an  equal  amount  of  labor  or 
capital  contributed  by  the  husband  and  wife 
in  Its  accumulation.  It  is  the  property  ac- 
quired "during  the  marriage"  (with  excep- 
tion stated)  that  "shall  be  deemed  the  com- 


mon property  of  the  husband  and  wife,  and 
the  right  to  an  equality  of  enjoyment  and 
division  thereof,  regardless  of  whether  the 
one  or  other  has  contributed  little  or  noth- 
ing in  Its  acquisition,"  is  well  recognized. 
Therefore,  had  the  separation  of  appellee 
from  J.  B.  Merrell  been  by  mutual  consent, 
It  would  not  have  affected  her  right  In  the 
community  property,  although  derived  solery 
from  the  efforts  of  the  said  Merrell. 

But  such  even  does  not  appear  to  have 
been  the  character  of  their  separation.  On 
the  contrary,  as  has  been  seen,  the  evidence 
tended  to  show  a  willful  and  deliberate  aban- 
donment of  plaintiff  and  her  child  by  Mer- 
rell under  the  pretense  of  providing  a  home 
for  them,  which  he  failed  to  do,  and  there- 
after left  their  support  to  the  unaided  ef- 
forts of  the  mother  and  the  charity  of  her 
relatives.  Upon  these  resources  she  was 
forced  to  rely  In  the  struggle  for  the  supiwrt 
of  herself  and  the  child  until  December, 
1900,  when,  having  heard  through  an  old 
friend  of  the  family  that  the  said  Merrell 
had  obtained  a  divorce  from  her,  and  believ- 
ing that  to  be  true,  she  contracted  a  puta- 
tive marriage  with  her  present  husband,  Wil- 
son Moore.  To  now  hold,  in  accordance  with 
the  contention  made  In  behalf  of  appellants, 
that  by  the  putative  marriage  and  the  co- 
habitation which  followed  Mrs.  Moore  for- 
feited her  share  of  the  community  property 
acquired  by  Merrell  during  the  existence  of 
her  marriage  with  him,  would  be  unjust  and 
the  Inflicting  of  a  punishment  not  believed  to 
be  demanded  by  the  law  of  this  state.  If  It 
be  conceded  that,  no  matter  how  honestly 
Mrs.  Moore  may  have  believed  that  she  had 
been  divorced  from  Merrell,  and  that  the 
marriage  with  Wilson  Moore  was  lawful, 
technically  and  In  the  eyes  of  the  law  her 
cohabitation  with  bim.  In  the  absence  of 
such  divorce,  was  adulterous,  still  It  Is  be- 
Heved  that  since  the  original  fault  or  wrong- 
doing is  attributable  to  Merrell,  and  the  cir- 
cumstances altogether  are  such  as  made  her 
act  virtually  one  of  Innocence,  an  exception 
Is  presented  under  which  she  should  be  ex- 
empt from  the  punishment  wtlch  might  ordi- 
narily he  Imxwsed  by  law.  The  case  here 
Is  essentially  different  from  Wheat  ▼.  Owen, 
16  Tex.  241,  65  Am.  Dec.  164,  in  which  It 
was  held  that  by  the  conduct  of  the  wife 
she  forfeited  her  claim  to  a  community  In- 
terest with  her  husband  In  a  headrlght  grant. 
There  the  wife  voluntarily  abandoned  her 
husband  and  lived  in  conscious,  open,  and 
shameless  aduttery  with  another  man.  Here 
the  husband,  according  to  the  testimony  be- 
fore us,  wantonly  and  cruelly  abandoned 
the  wife,  and  ever  thereafter,  vrtth  the  ex- 
ception of  one  letter  written  a  day  or  so 
after  such  abandonment,  failed  to  communi- 
cate with  her  or  contribute  anything  what- 
ever to  her  support  or  the  maintenance  of 
his  child.  This  wife,  though  ttms  wronged, 
sought  to  find  the  recreant  husband,  and  re- 
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malned  true  and  loyal  to  her  marriage  towb, 
evidently  ready  to  forglre  and  take  him 
back,  until  convinced  by  satisfactory  Infor- 
mation that  the  bonds  that  bound  them  had 
been  broken  at  his  Instance  by  a  decree  of 
divorcement  If  the  cohabitation  of  Mrs. 
Moore  with  Wilson  Moore,  under  these  cir- 
cumstances, constituted  adultery  at  all,  then 
we  belleTe,  because  of  her  Innocence  and 
good  faith,  It  was  not  of  such  a  character 
as  deprived  her  of  her  community  interest 
In  the  property  acquired  by  J.  B.  Merrell 
Bobaequent  to  her  marriage  with  the  said 
Moore. 

This  disposes  of  the  most  serious  question 
in  the  case.  In  reference  to  the  contention 
urged  that  the  marriage  solemnized  between 
Mrs.  Moore  and  J.  B.  Merrell  in  Arkansas 
was  TOld  on  account  of  duress,  it  is  su£Q- 
clent  to  say-  that  the  evidence  did  not  con- 
clusively establish  that  said  marriage  was 
forced  upon  Merrell  either  by  duress  of  im- 
prisonment, menace,  or  threats.  There  was 
evidence  from  which  the  court  might  reason- 
ably conclude  that  this  marriage  was  volun- 
tarily entered  into  on  the  part  of  Merrell  In 
fulfillment  of  the  promise  previously  mnde. 
Besides,  the  evidence  with  respect  to  the 
living  together  of  appellee  and  Merrell  after 
the  marriage  ceremony  was  performed  is  be- 
lieved to  be  sufficient  to  support  a  finding 
that  the  said  Merrell  ratified  the  marriage 
and  accepted  appellee  thereunder  as  his  law- 
ful wife. 

Nor  do  we  think  the  undisputed  evidence, 
as  contended  by  appellants,  showed  no 
ground  for  the  appointment  of  a  receiver  to 
take  charge  of  the  property  Involved  in  this 
controversy  during  the  pendency  of  the  liti- 
gation. Mrs.  Moore  does  not  occupy  the 
IKWltlon  of  a  creditor  with  a  claim  against 
the  estate  of  J.  B.  Merrell,  deceased,  with 
the  right  to  require  the  Independent  execu- 
tors under  the  tarms  of  the  statute  to  give 
bond.  If  she  had  not  forfeited  her  share  of 
the  community  property,  she  was  the  abso- 
lute owner  of  one-half  of  It,  and,  in  the  ab- 


sence of  community  debts  to  be  paid,  she 
would  be  entitled  to  a  division  and  the  pos- 
session of  the  same.  The  executors  are  non- 
residents of  the  state  and  have  committed 
the  custody  of  the  property  situated  in  this 
state  and  the  management  of  the  saloon 
business  left  by  Merrell  to  other  parties, 
who  the  evidence  tends  to  show  are  insolv- 
ent That  they  not  only  deny  appellee's 
right  to  any  portion  of  said  property,  but 
have  removed  a  part  of  It  already  beyond  the 
limits  of  the  state,  and  were  about  to  dispose 
of  the  balance  of  it  and  divide  the  proceeds  be- 
tween themselves.  Our  statute  provides  that 
a  receiver  may  be  appointed  by  any  judge 
of  a  court  of  competent  Jurisdiction  in  this 
state  in  an  action  "between  partners  or  oth- 
ers jointly  owning  or  interested  In  any  prop- 
erty or  fund,  on  the  application  of  the  plain- 
tiff or  any  party  whose  rights  to  or  Intei^t 
In  the  property  or  fund  or  proceeds  thereof 
Is  probable,  and  when  It  Is  shown  that  the 
property  or  fund  is  in  danger  of  being  lost 
removed  or  materially  Injured."  By  her 
pleadings  and  the  evidence  appellee  showed 
herself  entitled  to  the  protection  of  this  stat- 
ute, and  the  court  did  not  err  In  the  appoint- 
ment of  a  receiver  over  the  executors  of  the 
will,  and  appellee's  Interest  in  the  proper^, 
If  any,  being  an  undivided  Interest  the  au- 
thority of  the  receiver  should  not  have  been 
limited  to  the  custody  of  only  one-half  of  it 
Whether  or  not  Mrs.  Viola  Moore  has  a  com- 
munity Interest  In  the  property  acquired  by 
the  Joint  efforts  of  herself  and  Wilson 
Moore  during  the  existence  of  their  putative 
marriage,  in  which  the  heirs  of  J.  B.  M^r- 
rfll  would  have  an  interest,  and,  if  so,  wheth- 
er it  should  have  been  placed  In  the  bands 
of  the  recelv,er  appointed  by  the  court  in  this 
case,  are  questions  which  do  not  affect  tha 
correctness  of  "the  court's  order  appointing 
said  receiver,  and  from  which  this  appeal 
Is  prosecuted,  and  need  not  be  discussed  or 
determined. 

The  Judgment  of  the  «ourt  below  is  af- 
firmed. 
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CROrCH  et  al.  t.  CITT  OF  McKINNST.* 

(Court   of   Civil   Appeals  of  Texas.    JTime   15. 
1907.    RebearinK  Denied  Oct  12.  1907.) 

1.  Mdriotpal    Cobfobations— Mairtenakce 

OF  E^LKCTBZO   LlOHT  PLANT— SAIX   OF  E<I.EO- 
TBICITT   FOB  PBIVATB   LIOHTISO. 

A  ehj  owning  and  operating  an  electric 
liKht  plant,  aa  authorized  by  Rer.  St  1895.  art 
421,  empowering  citiea  to  provide  for  ligbting 
tbe  streets,  etc.,  may,  after  discbargiog  its  dutj 
to  tbe  public,  sell  its  surplus  electricity  to  pri- 
vate citizens  for  lighting. 

2.  SaMB— Acre  OF  MPHICIPAI.  ADTHOBrrDES— 
.TuDiciAi,  Review. 

So  lonj;  as  the  affairs  of  a  city  ate  con- 
ducted by  Its  council  in  a  reasonably  indicial 
manner,  its  acts  will  not  be  Interfered  with 
by  tbe  conrbi,  unless  it  is  traufcending  its  pow- 
ers, br  a  clear  right  has  been  withheld,  or  a 
wrong  perpetrated  or  threatened. 

TEJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  86,  Municipal  Corporations,  {  155.] 

8.  Bake— Electbic  Liomt— Sdtplt  to  Ihdi- 

VIDOAIJB— iNJUIfCnON— Obocnds. 

One  seeking  to  restrain  a  city  owning  and 
operating  an  electric  light  plant  to  light  its 
streets  nom  selling  electricity  to  private  per- 
sons for  lighting  must  show  that  the  city  did 
not  sufficiently  light  ita  streets,  and  that  it  was 
financially  able  to  extend  its  system  for  lighting 
its  streets,  since  tbe  city,  after  discharging  to 
the  best  of  its  ability  its  duty  of  lighting  tbe 
streets,  could  fsell  its  surplus  power  to  private 
citizens  for  lighting. 

4.  Same. 

Where  a  city  owning  and  operating  an  elec- 
tric light  plant  to  light  its  streets  gold  elec- 
tricity to  private  citizens  for  lighting,  the  courts 
would  not  Interfere  unlesx  the  sale  to  private 
persons  resulted  in  a  material  impairment  of  the 
lighting  of  the  streets. 

6.  Same— Tbiait— iNBTBucTioNs— lONORiNa  1b- 

SUES. 

In  a  suit  to  restrain  a  city  owning  and 
operating  an  electric  light  plant  to  light  its 
streets  from  gelling  electricity  to  pcivate  citizens 
for  lighting,  an  instruction  that  tbe  city  had  no 
right  to  sell  electricity  until  all' parts  of  the -city 
were  sufficiently  supplied  with  street  lifthts  was 
erroneous,  'because  it  ignored  the  question  of 
tbe  financial  ability  of  the  city  to  furnish  fur- 
ther lights  for  the  streets. 

6.  MuNiciPAi.  OoBPOBATiONs— Water  Svppvt 
— Discretion  of  City  Authorities. 

Where  a  city  maintains  a  waterworks  sys' 
tem,  the  question  of  the  extension  of  the  system 
must  be  left  to  the  sound  discretion  of  the  city 
authorities. 

7.  Same— Funds— Diversion. 

Tbe  surplus  of  the  proceeds  of  a  municipal 
waterworks  HystiMii  remaining  after  the  payment 
of  the  expenses  of  mninlaining  the  system  as 
installed  are  rnrront  funds,  and  the  city  may 
divert  the  same  to  other  needs  of  the  city. 

[Bd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  30,  Municipal  Corporations,  H  18C8,  1869.] 

8.  Same  —  Elkctbio  Light  Plant  — Sale  of 
Electbicitt  for  Pbivate  Liohtino.  . 

Where  a  city  owning  an  electric  light  plant 
has  a  surpluK  of  electricity  remaining  after 
discharging  its  public  duty,  it  may  expend  cur- 
rent funds  to  put  that  power  in  use  so  ns  to 
supply  electricity  to  its  citisens  for  private  use. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  86,  Municipal  Corporations,  {(  1868,  1869.] 

*Wrtt  of  error  denied  by  Supreme  Court  Nov.  20, 1907. 


9.  SaU— PBAlfCBISES. 

A  city  lias  no  power  to  grant  an  ecdoaiT* 
franchise  to  a  company  to  famish  light  to  ita 
inbalMtanta. 

[Ed.  Note.— For  csms  in  point  see  Cent  Dig. 
vol.  36,  Mnnicipal  Corporations,  {  757.] 
la  Baxb. 

A  company  which  has  obtained  from  a  city 
a  franchise  to  furnish  light  for  its  inhabitants 
cannot  object  to  the  grant  of  a  similar  right  to 
some  one  else  or  to  the  f  uniisliing  light  by  the 
city  itself  to  its  citizens. 

Appeal  from  District  Oonrt.  Collin  Conn- 
ty;  B.  Ii.  Jonea,  Judge. 

Action  hy  3.  P.  Crooch  and  another  against 
ttie  city  of  McKlnney,  in  which  the  McKin- 
ney  Electric  Light  &  Motor .  Power  Com- 
pany Intervened.  From  -a  judgment  for  de- 
fendant, plaintiffs  and  intervener  appeaL 
Affirmed. 

M.  H.  Gamett,  O.  R.  Smith,  and  AbM^natliy 
&  Abemathy,  for  appellants.  I.  B.  Reeves 
and  Aberuatby  &  Maugum,  tor  Biqjtellee. 

RAINET,  0.  J.  This  suit  was  institnted 
by  J.  P.  Ctouch  and  J.  P.  Bnrrns  to  enjoin 
the  city  of  McKinney  and  its  officers  to  re- 
strain tbe  said  city  from  furnisliing  electric 
llgbta-to  private  citizens  to  be  used  in  their 
private  and  business  bouses.  It  was  alleged 
that  the  fumLoblng  of  said  light  to  Individ- 
uals would  decrease  tbe  efficiency  and  effect- 
iveness of  tbe  street  lights  already  estab- 
lished and  prevent  the  establisbment  of  oth- 
er street  lights  needed  by  the  city;  also,  that 
It  was  In  contravention  of  the  Constitution  of 
the  state  and  tbe  charter  under  which  said 
city  is  operating;  also,  that  it  was  divert- 
ing the  revenues  of  the  water  plant  to  the 
operation  of  the  electric  plant,  thereby  us- 
ing money  procured  by  taxation  for  a  pur- 
pose not  authorized,  when  said  revenues 
should  be  applied  to  the  betterment  of  said 
water  system;  also,  that  the  city  is  furnish- 
ing said  lights  to  individuals  at  less  than  tbe 
cost  of  production,  and  to  maintain  the  said 
incandescent  system  will  necessitate  large 
expenditure  of  money  that  can  be  derived 
only  from  taxation,  which  will  not  be  used 
for  public  purposes,  but  for  private  gain 
alone.  A  temporary  Injunction  was  grant- 
ed, and  the  defendants  answered  and  filed 
a  motion  to  dissolve.  The  McKlnney  Elec- 
tric Light  &  Motor  Power  Company  filed  a 
plea  of  intervention,  to  which  defendants 
filed  an  answer.  The  motion  to  dissolve  was 
presented  to  the  judge  In  vacation,*  and  the 
same  was  sustained,  and  plaintiff  and  Inter- 
veners excepted.  Thereafter  motion  was 
made  to  the  court  to  reinstate,  and  plaintiff 
and  interveners  by  leave  of  court  filed  their 
first  supplemental  petition.  The  exceptions 
of  plaintiff  and  Interveners  were  overruled, 
and  they  duly  excepted,  and  the  cause  was 
continued  without  prejudice.  At  the  Sep- 
tember term  following,  tbe  motion  to  rein- 
state was  overruled,  to  which  exceptions  were 
duly  taken.  The  case  was  tried  before  a  jury. 
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'and  verdict  and  Judgment  were  rendered 
for  defendants,  and  plaintiff  and  interren- 
«r8  appeal. 

The  first  and  second  assignments  of  error 
Xx>mplaln  of  tbe  action  of  the  court  in  oyer- 
ruling  the  motion  to  reinstate  the  Injunction. 
On  the  hearing  of  the  motion  to  reinstate  no 
statement  of  the  evidence  Is  embodied,  If  any 
was  adduced,  or  incorporated  In  tbe  record, 
and,  as  the  case  was  tried  on  its  merits,  we 
will  only  consider  the  case  from  the  evidence 
and  proceedings  on  the  trial  In  determlalng 
whether  there  was  error  committed.  The 
city  of  McKlnney  is  operated  under  the  gen- 
eral laws  of  the  state  incorporating  cities 
and  towns.  Article  421,  Rev.  St  189S,  reads: 
"To  provide  for  lighting  the  streets  and 
erecting  lamp  posts  therein,  and  regulating 
thereof,  and  from  time  to  time  create,  alter 
or  extend  lamp  districts,  to  exclusively  r^- 
ulate,  direct  and  cohtrol  the  laying  and  re- 
pairing of  the  gas  pipes  and  gas  fixtures  in 
tbe  streets,  alleys,  sidewallss  and  elsewhere." 
The  city  established  an  electric  light  plant 
In  connection  with  its  water  plant  and  in- 
stalled 31  arc  lights  in  different  parts  of  the 
dtjr.  It  granted  to  certain  corporations  a 
franchise  to  install  an  electric  light  plant 
to  furnish  the  citizens  lights  for  their  private 
andl  business  .houses.  This  franchise  is  now 
held  by  Intervener  the  McKlnney  Electric 
Light  ft  Motor  Power  Ck>mpany.  It  is  con- 
ceded by  appellants  that  the  city  had  the 
power  to  install  the  electric  light  plant  for 
the  purpose  of  lighting  the  streets,  but  that 
its  power  ceased  there,  and  that  it  has  not 
the  power  to  furnish  electric  power  to  in- 
dividuals for  lighting  private  and  business 
houses,  nntll  all  portions  of  the  city  are 
furnished  street  lights.  There  are  some 
portions  of  the  city,  that  are  not  supplied 
with  street  lights,  but  this  condition  exists  for 
the  want  of  funds  to  install  them.  The  peo- 
ple of  the  city  voted  the  issuance  of  bonds 
for  installing  the  electric  light  plant  The 
proceeds  of  the  sale  of  said  bonds  were  ex- 
hausted in  installing  said  plant  aud  the  31  arc 
street  lights,  and  no  funds  remain  for  the 
extension  of  the  street  lights.  The  capacity 
of  the  electric  plant  is  much  greater  than 
necessary  for  the  lighting  of  the  streets, 
and  the  excess  or  surplus  is  used  by  the  city 
in  supplying  lights  to  individuals  for  their 
private  use.  When  the  city  has  a  surplus 
of  power,  after  discharging  its  duty  to  the 
public,  there  seems  to  be  no  question  of  its 
authority  to  sell  the  excess  to  private  citi- 
zens. Nalle  V.  City  of  Austin  (Tex.  Civ. 
App.)  21  S.  W.  880;  City  of  St  Louis  v.  The 
Maggie  P.  (O.  C.)  25  Fed.  204;  Joyce  on 
Electric  Law,  {  237;  Power  Co.  v.  City  of 
Colorado  Springs,  106  Fed.  1,  44  C.  C.  A.  33.S. 
But  It  Is  contended  that  as  long  as  portions 
of  the  city  remained  unlighted  there  could 
be  no  excess  of  electricity  that  coidd  be  dis- 
posed of  by  the  city.  This  contention  we 
do  not  think  tenable.   The  government  of  the 


city  has  been  instrusted  to  a  mayor  and 
board  of  aldermen,  and,  so  long  as  the  af- 
fairs of  the  city  are  conducted  in  a  reason- 
ably Judicial  manner,  their  acts  will  not 
be  Interfered  with.  No  fraud  Is  alleged  on 
the  i>art  of  council  in  conducting  the  city 
government,  and,  "unless  the  council  is  tran- 
scending its  powers,  or  some  clear  right  has 
been  withheld,  or  wrong  perpetrated  or 
threatened,"  tbe  parties  are  not  entitled  to 
Inrolie  the  power  of  the  court  1  Dillon,  Mun. 
Cor.  (4th  Ed.)  i  95.  All  the  proceeds  de- 
rived from  the  sale  of  the  electric  light  bonds 
had  been  consumed  In  the  installation  of  the 
plant  and  street  lights.  The  council  had 
used  their  discretion  in  placing  the  lights 
for  the  streets,  and  it  was  not  practicable  to 
extend  them  to  other  parts  of  the  city.  Un- 
der these  conditions,  rather  than  to  have  let 
the  surplus  power  of  the  plant  remain  idle,  it 
was  better  to  sell  such  surplus  of  tbe  elec- 
tricity that  was  produced  for  private  use. 
The  appellant  complains  of  the  third  para- 
graph of  the  court's  charge,  which  reads  as 
follows:  "(3)  If,  therefor^,  you  believe  fipm 
the  evidence  that  the  said  ele(^t)^Ic  light 
plant  owned  and  operated  by  the  clt;  has  no 
more  power  than  is  necessary  to  furnish  a 
sufficient  number  of  arc  lights  for  the  rea- 
sonable lighting  of  the  city's  streets,  alleys, 
and  other  highways,  looking  to  the  neces- 
sities and  conveniences  of  the  inhabitants  of 
said  city,  and  looking  also  to  the  financial 
ability  of  said  city  to  furnish  said  lights,  and 
if  you  further  believe  from  the  evidence  that 
tbe  maintaining  of  the  present  system  of 
commercial  lights  materially  impairs  the 
usefulness  of  said  plant  for  so  lighting  said 
streets  and  alleys  of  said  city,  you  will 
find  for  plaintiffs,  and  also  for  tbe  intervener 
the  McKinney  Electric  Light  &  Motor  Power 
Company;  but.  In  any  event,  yon  will  find 
against  the  Intervener  J.  W.  Webb."  The 
propositions  submitted  under  this  assignment 
are,  in  effect:  That  it  placed  the  burden  on 
plaintiff  to  show  that  the  plant  had  no  more 
power  than  was  necessary  to  furnish  a  suf- 
ficient number  of  arc  lights  for  the  reason- 
able 'lighting  of  the  streets,  and,  also,  that 
the  maintenance  of  the  present  system  of 
commercial  lights  materially  impairs  the  use- 
fulness of  said  plant  for  lighting  the  streets; 
whereas,  if  either  proposition  was  establish- 
ed, plaintiff  would  be  entitled  to  recover. 
That  it  also  placed  the  burden  on  appellants 
of  showing  that  the  city  had  tbe  financial 
ability  to  furnish  lights  for  the  streets.  We 
do  not  think  the  charge  was  more  onerous 
than  the  law  required.  The  appellants  based 
their  right  to  the  injunction  upon  the  ground 
that  the  city  did  not  have  the  power  to  furnish 
commercial  lights,  and  it  devolved  upon  ap- 
pellants to  show  the  nonexistence  of  such 
power.  If  the  city  was  not  flnandaily  able 
to  extend  the  lighting  of  the  city,  it  bad  the 
right  to  furnish  the  surplus  electricity  pro- 
duced for  private  use.   Tbe  city  had  exhaust- 
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ed  its  power  to  lery  more  taxes,  and  Its 
ability  to  extend  the  street  lights  was  a  prop- 
er matter  for  the  jury  to  consider.  It  was 
not  improper  to  charge  the  Juiy  that  the 
service  should  be  "materially  impaired."  A 
slight  impairment  would  not  be  a  sufficient 
ground  for  granting  the  Injunction.  Power 
Co.  V.  City  of  Colorado  Springs,  supra. 

Assignments  Nos.  7  and  8  complain  of  the 
refusal  of  special  charges  which,-  in  effect, 
tell  the  Jury  that  the  city  council  had  no 
right  to  sell  electricity  until  all  parts  of  the 
city  were  sufficiently  supplied  with  street 
lights.  These  charges  ignore  the  financial 
ability  of  the  city  to  furnish  more  lights  for 
the  streets.  In  this  respect  we  think  they 
are  erroneous  and  should  not  have  been  giv- 
en. The  foregoing  applies  to  several  other 
assignments  of  error  made  to  the  charge  of 
the  court  and  further  notice  here  is  unneces- 
sary. 

The  fifteenth  assignment  complains  of  the 
court  in  charging  the  Jury,  in  effect,  that  it 
was  the  duty  of  the  city  to  establish  and 
maintain  sufilclent  mains  and  pipes  to  dis- 
tribute w«ter  throughout  the  city  reasonably 
sufficient  for  the  convenience  of  its  inhabi- 
tants, and  until  it  had  done  so  it  bad  no 
right  to  divert  the  funds  of  said  city  or  the 
money  belonging  to  said  city  in  any  manner 
derived  from  its  waterworks  system  for  any 
other  purpose,  and  if  they  found  the  council 
had  not  established  sucli,  and  are  using  the 
money  derived  by  taxation,  or  from  the  sale 
of  its  water  for  the  purpose  of  manufacturing 
and  selling  commercial  lights,  to  find  for  in- 
terveners. The  evidence  shows  that  the  main 
portion  of  the  town  is  supplied  with  mains 


and  pipes  for  the  distribution  of  water,  and 
the  extension  of  the  water  system  should  be 
left  to  the  sound  discretion  of  the  city  coun- 
cil; .  The  proceeds  arising  from  the  sale  of 
water  was  more  than  sufficient  to  pay  the 
expenses  of  maintaining  the  system  as  in- 
stalled, and  the  surplus  moneys  or  profits 
derived  became  current  funds,  and  the  coun- 
cil had  the  right  to  divert  said  profits  to 
other  needs  of  the  city.  Bank  v.  City  of 
Tewell,  78  Tex.  450,  14  S.  W.  1003.  The 
court  did  not  err  in  refusing  said  charge. 

The  court  charged  the  Jury  that  the  city 
did  not  primarily  have  power  to  furnish 
lights  for  private  use,  but,  if  the  city  had 
more  power  than  was  sufficient  for  the  pres- 
ent condition  and  needs  of  the  city,  to  find 
for  said  city.  There  being  a  surplus  of  pow- 
er, the  council  had  the  right  to  expend  current 
funds  to  put  that  power  in  use,  and  the 
expending  of  such  funds  in  supplying  elec- 
tricity sold  to  its  citizens  for  private  use 
was  not  In  derogation  of  the  Constitution 
relative  to  taxation. 

That  intervener  had  a  franchise  to  furnish 
the  Inhabitants  with  lights  did  not  prevent 
the  city  from  exercising  the  right  to  do-ao. 
The  franchise  of  intervener  was  not  exclu- 
sive, and  had  such  a  right  been  granted  by 
the  city  it  would  have  been  void,  as  the  pow- 
er to  grant  such  a  franchise  did  not  exist  in 
the  city.  City  of  Austin  v.  Nalle,  85  Tex. 
620,  22  S.  W.  668,  960.  The  franchise  grant- 
ed to  the  intervener  did  not  prohibit  the  city 
from  granting  a  similar  right  to  some  one 
else,  nor  of  using  it  itself. 

Under  the  facts  the  Jury  reached  the  cor- 
rect verdict,  and  tbe  Judgment  is  affirmed. 
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ROGERS   V.   AYBRS. 
(Supreme  Court  of  Tennessee.     Sept.  28,  1007.) 

1.  EXKHPTIONS  —  Sbijeotion    —    Fbauduleht 
Rekovai,  tbom  State. 

A  debtor  who,  to  avoid  the  payment  of  a 
debt,  removes  property  from  the  state  and  fails 
to  torn  It  over  under  an  execution  in  place  of 
property  levied  on  -witliin  the  state,  sdects  aa 
exempt  the  property  removed,  and,  before  he 
can  daim  as  exempt  the  property  levied  on,  he 
must  put  the  removed  property  in  place  thereof. 
[Ed.  Notei— For  cases  in  point,  see  Oent.  Dig. 
vol.  23,  Exemptions,  K  126-128.] 

2.  Tbiai/— FiRoiRQS— ADomonAi.  Findiros 
— RxquESTS. 

A  party  may,  after  the  court  trying  the 
cause  Without  a  jury  has  made  his  finainga,  re- 
quest additional  findings. 

IBd.  Note.— For  case*  in  point,  aee  Cent.  Dig. 
vol.  46,  Trial,  I  917.] 

8.  Wbit    or   Ebbob  —  Findinos— Requests— 

Retibw. 

Where  a  party  made  requests  for  additional 
findings,  which  the  trial  court,  sitting  without 
a  jury,  refused,  the  Supreme  Court  may.  re- 
view the  evidence  at  large,  when  other  material 
&tct8  are  found  in  the  record  not  included  in 
the  findings  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  3,  Appeal  and  Error  n  S3SS,  8364.] 

Certiorari  from  Court  of  OItII  Appeals. 

Action  by  J.  C.  Rogers  against  Millard 
Ayers.  Tbere  was  a  judgment  of  the  Court 
of  CiTll  Appeals  In  favor  of  defendant,  ren- 
dered on  appeal  from  a  Judgment  of  tbe 
circuit  court  In  favor  of  plaintiff,  and  be 
brings  certiorari.    Affirmed. 

Pickle,  Turner  &  Eennerly  and  John  Jen- 
nings, Jr.,  for  Ayers.  Rogers  &  Rogers  and 
H.  K.  Trammell,  for  Rogers. 


NBIL,  J.  This  was  an  action  of  replevin, 
brought  originally  before  a  jnstlce  of  the 
peace  of  Campbell  county,  for  a  horse  and 
mule,  wblch  bad  been  taken  by  defendant 
In  error  from  the  plaintiff  In  error,  undw 
an  execution  In  favor  of  one  L.  P.  Smith. 

From  tbe  Judgment  of  the  Justice  of  the 
peace  an  appeal  was  prayed  to  tbe  circuit 
court  of  the  county,  and  there  the  case  was 
tried  by  tbe  court  without  tbe  Interrention 
of  a  Jury. 

At  tbe  request  of  the  defendant  In  error 
tbe  court  below  made  a  written  finding  of 
facts  substantially  as  follows: 

That  tbe  horse  and  mule  replevied  were 
found  by  the  levying  officer  and  levied  on 
in  Jelllco,  Tenu.,  and  were  the  only  horse 
stock  of  anyL  kind  that  plaintiff  in  error  had 
within  the  state;  that  plaintiff  in  error  was 
not  present  when  tbe  levy  was  made,  but 
on  his  return,  wlien  he  learned  that  a  levy 
Iiad  been  made,  be  claimed  the  animals  as 
exempt  and  demanded  their  restoration; 
that  plaintiff  in  error  was  a  resident  and 
citizen  of  Jelllco,  Tenn.,  and  was  the  bead 
of  a  family ;  that  in  addition  to  the  animals 
levied  on  be  owned  two  small  mules,  known 
as  "bank  mules,"  sncb  as  are  used  in  coal 
mines,  but  these  mules  were  In  Kentucky 


at  tbe  time  the  levy  was  made  upon  the 
other  animals,  and  had  been  almost  con- 
tinuously at  work  in  plaintiff  In  error's 
coal  mine  in  that  state;  that  these  bank 
mules  were  kept  at  work  In  the  Kentucky 
mine,  and,  when  not  actually  at  work,  were 
kept  In  a  stable  or  bam  at  tbe  mine,  and 
were  never  kept  in  Tennessee,  or  used  for 
hauling  or  other  work  in  Tennessee;  that 
these  bank  mules  were  still  In  Kentucky 
when  the  plaintiff  In  error  demanded  the  re- 
turn of  tbe  animals  levied  on;  that  plain- 
tiff in  error  was  accustomed  to  use  the  ani- 
mals levied  on  in  hauling  coal  and  other  arti- 
cles in  tbe  city  of  Jelllco. 

On  these  facts  the  circuit  Judge  rendered 
a  Judgment  in  favor  of  the  plaintiff  in  error. 

On  the  trial  In  tbe  <fircuit  court,  after 
tbe  facts  above  mentioned  were  found,  the 
defendant  in  error  asked  the  circuit  Judge  to 
make  the  following  additional  findings: 

"(1)  That  plaintiff,  J.  C.  Rogers,  fraudu- 
lently removed  his  property  to  Jelllco,  Ky., 
from  bis  residence  in  Jelllco,  Tenn.,  shortly 
prior  to  the  Issuance  and  levy  of  tbe  exe- 
cution in  this  case,  and  that  said  Rogers 
removed  his  property  as  aforesaid  for  tbe  pur- 
pose of  evading  payment  of  the  Judgment  on 
which  the  execution  was  Issued  and  levied 
on  the  mare  and  mule  In  controversy.  This 
request  Is  based  upon  the  testimony  of  J. 
C.  Rogers,  the  plaintiff,  given  on  his  cross- 
examination. 

"(2)  That  plaintiff,  J.  O.  Rogers,  moved  his 
barn,  or,  rather,  rebuilt  his  bam,  across  the 
state  line  in  Jelllco,  Ky.,  and  stabled  all  his 
horse  stock  in  Kentucky,  and  does  now,  aft- 
er the  suit  was  Instituted  in  which  the 
Judgment  on  wblcb  the  execution  levied  on 
the  mare  and  mule  in  controversy  was  is- 
sued; that  Rogers'  bam  in  Tennessee  was 
burned  on  April  24,  1905;  that  L.  P.  Smith 
instituted  suit  against  Rogers  In  June,  1905, 
and  after  August  1,  1006,  Rogers  built  his 
bam  in  Kentucky,  where  he  has  ever  since, 
and  does  now,  keep  his  four  head  of  horse 
stock,  tbe  mare  and  mule  in  controversy, 
and  tbe  two  small  bank  mules,  'Frank'  and 
a  white  mule.  This  request  is  based  on  tlie 
testimony  of  L.  tP.  Smith  and  J.  C.  Rogers, 
the  plaintiff. 

"(8)  That  prior  to  tbe  levy  of  the  execo- 
tion  in  question,  -and  after  the  affirmation 
of  tbe  Judgment  in  the  Supreme  Court,  by 
defendant,  Millard  Ayers,  on  the  mare  and 
mule  In- controversy,  plaintiff,  J.  0.  Rogers, 
frequently  rode,  in  a  run,  his  bank  mule, 
'Frank'  in  Jelllco,  Tenn.;  but  that  since 
said  levy  plaintiff,  Rogers,  has  kept  said 
mule  'Frank'  in  Kentucky.  This  request  Is 
based  upon  the  testimony  of  J.  O.  Rogers  and 
L.  P.  Smith. 

"(4)  That  plaintiff,  Rogers,  operates  a  coal 
mine  in  Jelllco,  Ky.,  which  mine  Is  alwut 
600  or  600  feet  across  the  state  line  between 
Tennessee  and  Kentucky;  that  In  this  mine 
Rogers  works  his  two  small  bank  mules, 
and  from  this  mine  he  worlis  tbe  mare  and 
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mnle  In  controver^yr  In  hanling  coal  into 
Tenneuee  to  hla  customers,  and  to  be  load- 
ed on  cars  In  the  city  of  Jellico,  Tenn.,  tor 
shipment 

"(5)  That  plaintiff.  J.  C.  Rogers,  failed  to 
bring  the  two  small  banl(  mnle;  In  ble  pos- 
session at  the  time  of  the  levy,  and  tender 
them,  and  offer  to  exchange  them  for  the 
mare  and  mnle  in  controversy;  that.  In  claim- 
ing the  mare  and  mule  levied  on  as  ^empt, 
Rogers  never  offered  the  officer,  Millard  Ay- 
er,  the  two  sinall  moles  in  exchange  for  the 
mare  and  mnle  claimed  as  exempt" 

The  circuit  Judge  declined  to  make  these 
additional  flndings. 

The  case  was  appealed  to  the  Conrt  of 
Civil  Appeals,  and  there  tried,  resulting  in  a 
Judgment  in  favor  of  the  defendant  In  error, 
and  from  this  judgment  the  case  was  brought 
to  this  court  upon  certiorari.  Errors  were 
assigned  here  by  the  plaintiff  in  error  upon 
the  decision  of  the  Court  of  Civil  Appeals, 
and  the  defendant  in  error  renewed  here  his 
objections  to  the  flndings  of  the  circuit  Judge. 

As  to  the  matters  covered  by  the  first  re- 
quest, the  testimony  shows  that  the  plaintiff 
in  error's  piano  was  moved  into  Kentucky  to 
avoid  Its  subjection  to  the  Judgment  of  Smith. 
This  request,  as  bearing  upon  the  bank 
mules,  will  be  disposed  of  later,  in  stating 
our  general  conclusion  from  all  the  evidence. 

The  matters  stated  in  the  second  request 
are  found  in  the  evidence. 

As  to  the  matters  contained  In  the  third 
request,  it  is  shown  In  the  evidence  of  the 
plaintiff  Jn  error  that  he  frequently  rode  the 
mule  "Frank"  in  a  run  into  Jelilco.  This  was 
before  the  execution  was  issued,  but  whether 
*  It  was  after  the  judgment  of  the  Supreme 
Court  does  not  appear  clearly.  We  think, 
however.  It  may  be  Inferred  that  It  was  after 
the  affirmance  of  the  judgracut  and  before 
the  issuance  of  the  execution. 

The  matters  contained  in  the  fourth  and 
fifth  requests  are  found  In  the  evidence. 

From  the  additional  facts  found,  taken  in 
connection  with  those  found  by  the  circuit 
judge,  we  cannot  resist  the  conclusion  that 
the  plaintiff  in  error  built  his  bam  In  Ken- 
tucky, and  kept  the  bank  mules  over  there, 
for  the  purpose  of  evading  the  payment  of 
the  Smith  debt.  We  are  of  the  opinion  that 
the  act  of  the  plaintiff  -in  error  In  so  remov- 
ing the  two  small  bank  mules  out  of  Ten- 
nessee Into  Kentucky,  and  keeping  them  in 
the  latter  state,  and  his  failure  to  turn  them 
over  under  the  execotlon,  in  place  of  the  ani- 
mals levied  on,  must  be  regarded  as  a  selec- 
tion of  these  mules  as  his  exempt  property. 
Of  coarse,  when  the  horse  and  mule  were 
levied  on,  the  plaintiff  in  error  bad  the  right 
to  select  these  latter  animals  as  his  exempt 
property;  but  It  became  his  duty  to  put  other 
property  of  the  same  kind  In  their  place,  if 
he  had  it  Fyett  ▼.  Rhea,  6  Helsk.  (Tenn.) 
187.  It  would  not  do  for  him  to  say  that  he 
could  not  place  the  other  two  mules  under 
the  execution  In,  lieu  of  the  live  stock  levied 


<Hi,  on  the  ground  that  the  said  other  mules 
were  in  Kentucky,  as  stated.  Having  remov- 
ed them  into  the  latter  stmte  for  the  purpose 
of  aroldlng  the  payment  of  the  debt,  he  must 
be  treated  as  having  selected  Otoee  mnles  as 
his  exempt  property.  In  Robinson  r.  Myers, 
it  was  said:  "The  foorth  provision  in  the 
general  execntlon  statnte  of  1828  (1  St  Law, 
641),  whether  Interpreted  according  to  its 
letter  or  to  Its  obvious  policy,  should  be  un- 
derstood as  Intended  to  secure  to  every  house- 
keeper with  a  family,  against  the  claims  of 
Judgmoit  creditors,  the  use  of  only  one  work 
beast  If  he  has  more  than  one,  and  for  the 
purpose  of  eluding  bis  creditors,  or  for  any 
other  purpose,  sends  all  except  one  beyond 
the  limits  of  his  county,  or  even  this  state, 
he  cannot  be  entitled  to  the  exemption  of  the 
only  one  left  at  home,  because  he  would  then 
have  more  than  one  which  be  might  use,  and 
the  statnte  only  Intended  to  secure  to  him 
the  right  to  use  one ;  and  though  an  execu- 
tion debtor,  owning  more  than  one  work 
beast  subject  to  the  execution,  may  elect 
which  one  he  will  keep,  yet.  If  one  of  them 
only  be  within  reach  of  the  execution,  he  can- 
not defeat  the  creditor's  levy  on  that  one,  by 
electing  to  keep  it  whilst  he  retains  the 
right  to  control  and  enjoy  the  use  of  another, 
which  he  will  not  substitute  under  the  execu- 
tion; for,  if  he  could  do  so,  a  beneficent  stat- 
ute, enacted  for  his  protection,  might  be 
prostituted  as  an  engine  of  fraud  and  eva- 
sion, and  thus  perverted  to  ends  altogether 
inconsistent  with  its  spirit  and  policy.  As, 
therefore,  the  facts  in  this  case  conduced 
to  prove  that  the  plaintiff  had  a  work  beast 
which  he  had  carried  to  Tennessee,  and  there 
left,  subject  to  his  control  at  any  time,  the 
verdict  and  judgment  In  favor  of  the  d«jfend- 
ants.  In  this  action  of  trespass,  for  selling 
under  execution  the  only  work  beast  belong- 
ing to  him  in  this  state,  was  not  without  evi- 
dence, or  contrary  to  law,  and  should  not 
therefore  be  disturbed."  3  Dana  (Ky.)  441, 
442.  Likewise,  In  the  recent  case  of  Fla. 
Loan  &  Trust  Co.  v.  Orabb,  it  was  held  that 
concealment  or  removal  beyond  the  reach  of 
his  creditors  of  part  of  his  personal  property 
by  a  defendant  in  an  attachment  proceeding, 
as  a  preliminary  to  claiming  his  right  of  ex- 
emption, would,  where  the  property  remained 
concealed,  be  treated  as  a  selection  pro  tanto 
by  the  debtor  of  his  exemption.  45  Fla.  306, 
33  South.  623. 

We  think  both  of  these  decisions  are  sup- 
ported by  sound  reason  and  common  sense. 

That  tb6  counsel  for  defendant  in  error 
acted  correctly  in  making  application  for  ad- 
ditional findings  is  apparent  from  the  rules 
laid  down  in  Hinton  v.  Insurance  Co.,  110 
Tenn.  113,  72  S.  W.  118;  and  that  we  may, 
upon  such  requesto  made^  review  the  evi- 
dence at  large,  when  other  material  facts  are 
found  in  the  record  not  Included  by  the  cir- 
cuit judge,  Is  apparent  from  the  same  case. 
See  page  129  of  110  Tenn.,  and  page  121  of 
72  S.  W. 
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It  resulta  that  there  is  no  error  In  the  Judg- 
meat  of  the  Oonrt  ot  OItU  Appeals,  and  It 
to  affirmed. 


BBTAN  T.  NOBFOLK  &  W.  BY.  CO. 
(Supreme  Court  of  Tennessee.    Sept  28,  1907.) 

1.  Apfkaharck— Obhebai.   Afpeabanci— Mo- 
tion TO  (^DABU. 

In  a  BUit  by  oricinal  attachment  to  recover 
for  negligent  death,  both  parties  beine  nonreai- 
doita,  1>7  moving  to  dismiss  the  attachment  be- 
canse  the  affidavit  did  not  aver  that  defendant'* 
property  had  been  fraudulently  removed  to  the 
state  to  evade  service  of  process  in  another 
state,  etc.,  defendant  did  not  enter  its  appear- 
ance ;  it  oeinr  immaterial  that  a  motion  to  dis- 
miss waa  made,  and  not  a  plea  in  abatement, 
since,  when  the  defect  appears  on  the  face  of 
an  attachment,  the  proper  practice  is  a  motion 
to  quash. 

2.  SAUE  —  WlTHOKAWINQ     PETITION     TO     Bb- 
KOVE. 

Defendant  company,  having  a  right  to  make 
a  special  appearance  to  file  a  petition  to  remove 
the  cause  to  the  federal  court,  might  properly 
appear  and  withdraw  the  petition  without  being 
chargred  with  a  general  appearance. 

3.  Attachmeni^-Obioinai,    Pboceedino— Bf- 

rSCT  or  DiBCHABOE. 

The  effect  of  quashing  an  attachment  in 
a  suit  by  original  attachment  is  to  deprive  the 
court  of  any  jurisdiction  over  defendant,  and 
hence  requires  dismissal  of  the  suit. 
•4.  Appbai^— Review  of  Ebbob  Not  Assign- 
able. 

Though  errors  may  not  be  assigned  in  the 
Supreme  Court  by  the  successful  party,  the 
court,  of  its  own  motion,  will  review  a  ques- 
tion arising  on  the  trial  court's  jurisdiction. 

nSd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  anft  Error,  f  11m] 

6.  ATTACHHBNr— Obiqinal  PbooCkoino— Sdf- 
FiciENcv  OF  Affidavit. 

Under  Shannon's  Code,  g  5212,  ptoividing 
that,  when  a  debtor  and  creditor  are  both  non- 
residents and  residents  of  the  same  state,  the 
creditor  shall  not  have  attachment  against  the 
debtor's  property,  without  swearing  it  has  been 
fraudulently  moved  to  the  state  to  evade  process 
in  their  state,  comprehends  an  action  to  im- 
pound property  in  the  state  to  satisfy  damages 
for  tort  and  the  omission  of  an  averment  in 
the  affidavit  that  the  property  sought  to  be  at- 
tached was  removed  to  the  state  to  avoid  process 
in  their  state  is  fatal  to  the  attachment 

Error  to  CIrcnit  Court,  Sullivan  County; 
A  J.  Tyler,  Judge. 

Suit  by  3.  H.  Bryan,  ndmtnlstrator,  against 
the  Norfolk  &  Western"  Railway  Company. 
From  a  judgment  for  'defendant,  plaintiff 
brings  error.    Affirmed. 

Harr  &  Burrow,  for  plaintiff  In  error. 
Page  &  Fulkerson  and  St.  John  &  Sbelton, 
for  defendant  in  error. 


McALISTBB,  I.  This  la  a  euit  by  original 
attachment  to  recover  damages  for  the  alleg- 
ed unlawful  killing  of  one  Harry  Lee  Pat- 
ton,  who  was  employed  by  the  defendant  com- 
pany in  the  capacity  ot  brakeman  and  lost 
bis  life  in  a  collision  near  Hull,  in  the  state 
of  Virginia.  The  suit  was  brought  by  the 
administrator  of  the  deceased,  and  a  writ 
of  attachment  was  levied  on  four  passenger 
coaches  belonging   to   the   defendant   com- 


pany and  Impounded  In  the  town  of  Bristol, 
Tenn.  It  appears  from  the  record  that  both 
the  plaintiff  and  defendant  are  residents  of 
the  state  of  Virginia,  and  it  does  not  appear 
that  the  deceased  ever  resided  In  the  state 
of  Tennessee,  or  left  any  assets  in  this  state. 
It  appears  that  on  the  2Sth  of  .April,  1906, 
during  the  vacation  of  the  court,  a  petition 
was  aied  on  behalf  of  the  Norfolk  &  Western 
Ballway  Company  to  remove  the  cause  to 
the  United  States  court  Pi;ior  to  any  action 
on  the  petition.  It  was  voluntarily  withdrawn 
by  the  defendant  pompany.  When  the  regu- 
lar term  of  the  court  was  convened  on  the 
third  Monday  in  May,  1906,  a  motion,  was 
Interposed  on  behalf  of  the  railroad  com- 
pany to  dismiss  '  the  attachment,  on  the 
ground  that  the  affidavit  therefor  did  not 
aver  that  the  property  of  the  defendant  in 
Tennessee  had  been  fraudulently  removed  to 
this  state  to  evade  the  process  of  law  in  the 
state  of  Virginia.  This  motion  was  overrul- 
ed by  the  trial  judge.  It  appears  that  on 
the  24tb  of  May,  1006,  another  motion  was 
made  on  behalf  of  the  railroad  company  to 
quash  the  original  attachment  herein  for  the 
following  reasons;  (1)  The  affidavit  js  in- 
suffloU'ut,  in  that  it  does  not  state  that 
Uenry  Lee  Patton,  for  whom  J.  H.  Bryan 
sues  as  administrator,  either  died  in  the 
state  of  Tennessee  or  left  assets  or  property 
In  this  state,  and  therefore  has  no  right  to 
prosecute  a  euit  on  the  pauper's  oath.  (2) 
Because  an  original  attachment  for  a  tort 
cannot  be  issued  upon  the  pauper  oath.  The 
trial  Judge  sustained  both  grounds  of  the 
motion,  quashed  the  attachment,  and  dis- 
missed the  plaintiff's  suit. 

The  ilrst  assignment  of  error  is  that  the 
court  erred  In  dismissing  the  plaintiff's  suit, 
because  the  motion  was  only  to  quash  the  at- 
tacbwent  It  is  insisted  tha^  if  the  at- 
tachment was  properly  quashed,  it  did  not 
necessarily  foflow  that  the  whole  suit  should 
be  dismissed  on  that  account 

The  contention  on  behalf  of  the  plaintiff 
1^  error.  Is  that  the  defendant  company  bad 
entered  its  api)earance  before  the  motion  to 
qjiash  the  attachment  was  made,  and  that 
the  quashing  of  the  attachment  was  a  mere 
Incident  of  the  suit,  and  did  not  touch  the 
merits  of  the.  controversy.  The  position  of 
the  plaintiff  In  error  is  that,  when  the  mo- 
tion was  made  on  behalf  of  the  company  to 
dismiss  the  attachment  because  the  affidavit 
did  not  aver  that  the  property  of  the  com- 
pany in  Tennessee  had  been  fraudulently 
removed  to  this  state  to  evade  the  process 
of  law  In  the  state  of  Virginia,  the  com- 
pany thereby  entered  Its  api)earance  in  this 
suit,  and  more  especially  when  it  afterwards 
appeared  and  asked  leave  to  withdraw  the 
petition. 

We  are  of  opinion  this  contention  is  not 
sound.  The  fact  that  a  motion  to  dismiss 
was  made,  and  not  a  plea  in  abatement  filed, 
would  not  affect  this  question.  When  a  de- 
fect appears  on  the  face  of  the  attachment, 
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it  l8  not  necessary  that  the  legal  Question 
should  be  raised  by  a  plea  in  abatement; 
but  in  such  a  case  the  proper  practice  is  a 
motion  to  quash.  The  plea  In  abatement 
becomes  necessary  only  where  the  particular 
defect  is  not  apparent  on  the  face  of  the 
record.  Shannon's  Code,  i  5236,  note  1; 
Bennett  v.  Avant,  2  Sneed,  152;  Parker  v. 
Portfer,  4  Yerg.  81;  Bank  v.  Fitzpatrick,  4 
Humph.  311. 

It  is  very  obvious  that  both  motions  on 
behalf  of  the  defendant  company  to  quash 
the  attachment  were  made  for  the  purpose 
of  challenging  the  Jurisdiction  of  the  court, 
and  the  appearance  of  the  company  was  only 
special,  and  not  a  general,  appearance. 

In  Lumber  Co.  '«,  Lieberman,  106  Tenn. 
15.3,  61  S.  W.  70,  it  appears  that  an  order 
pro  confesso  had  been  taken  against  the  de- 
fendants, which,  on  their  motion,  was  set 
aside  by  the  chancellor,  and  the  defendants 
allowed  to  file  a  plea  in  abatement  There 
was  a  motion  to  strike  out  the  plea,  because! 
(1)  defendants  had  permitted  a  pro  confesso 
to  be  taken  and  thereby  submitted  to  the 
jhrlsdictlon  of  the  court ;  (2)  they  had  enter- 
ed their  appearance  to  make  the  motion  end 
thereby  submitted  to  the  jurisdiction,  etc 
The  court  held  that  entry  of  appearance 
was  simply  for  the  purpose  of  contesting  the 
jurisdiction,  and  not  for  trial  on  its  merits, 
and  was  not  a  submission  to  the  jurisdiction. 

In  Freldlander  v.  Pollock,  6  Cold.  401,  it 
was  held  that  an  application  to  remove  a 
cause  to  the  federal  court  was  not  such  an 
appearance  as  would  debar  the  defendant 
the  right  of  putting  in  issue  the  ground  of 
the  attachment. 

So  In  Wabash  Western  Railway  v.  Brow, 
164  U.  S.  271,  17  Sup.  Ct  126,  41  L.  Ed.  431, 
it  was  held  that  the  filing  of  a  petition  for 
removal  does  not  amount  to  a  genoral  ap- 
pearance, but  t»  a  special  app^rance  only. 

Again,  it  Is  insisted  that,  when  counsel 
appeared  for  the  defendant  and  moved  for 
leave  to  withdraw  the  petition  for  removal, 
that  act  amounted  to  a  general  appearance. 
It  is  said  the  defendant.  In  filing  its  petition 
for  removal,  was  pursuing  the  federal  stat- 
ute, and  It  is  practically  conceded  that  this 
appearance  for  that  purpose  was  special; 
but  it  is  said  the  defendant,  before  the  peti- 
tion had  been  acted  on,  again  appeared  in 
court  by  attorney  and  withdrew  it  It  is 
argued  this  was  not  done  In  pursuance  of  any 
federal  statute,  but  was  a  voluntary  abandon- 
ment of  a  right  under  that '  statute,  and 
amounted  to  a  voluntary  appearance.  We 
do  not  think  this  contention  sound.  The  de- 
fendant company,  having  the  acknowledged 
right  to  make  a  special  appearance  for  the 
purpose  of  filing  a  petition  for  the  removal 
of  the  cause  to  the  federal  court,  might 
properly  appear  and  withdraw  that  petition 
without  being  charged  with  a  general  appear- 
ance. It  was  at  last  an  appearance  for  a 
special  purpose,  whether  for  the  filing  of  the 
petition  for  removal  in  the  first  Instance  or 


the  withdrawal  of  that  petition  in  the  last 
instance. 

There  was  no  error  in  dismissing  tlie 
plaintifTs  suit,  if  the  original  attachment  was 
properly  quashed.  The  nature  of  the  origin- 
al attachment  Is  thus  explained  In  Harris  v. 
Taylor,  8  Sneed,  539,  67  Am.  Dec.  576,  as 
follows : 

"In  the  present  situation  of  the  law,  the 
attachment  is  a  proceeding,  not  only  to  en- 
force the  appearance  of  the  defendant,  but 
to  obtain  security  for  the  plaintiff's  demand. 
For  the  purpose  of  bringing  the  defendant 
Into  court,  it  Is  substituted  for  ordinary  writ 
or  summons;  and  the  seizure  of  the  defend- 
ant's property  by  attachment  stands  In  place 
of  personal  service,  so  far  as. to  give  juris- 
diction to  the  court  to  proceed  to  render  judg- 
ment in  the  case.  Being  the  leading  process 
by  which  it  is  sought  to  compel  an  appear- 
ance, the  defendant,  upon  appearing,  may 
plead  in  abatement,  as  if  brought  into  court 
i)pon  ordinary  process.  He  may  traverse 
and  disprove  the  truth  of  the  cause  stated  as 
'the  ground  of  attachment.  And,  as  it  is 
alone  by  seizure  of  his  property  that  the  court 
can  acquire  jurisdiction  of  bis  person,  he 
m£^y  show  In  abatement  of  the  attachment,' 
•  •  *  and  therefore  that  he  is  not  before 
the  court" 

The  effect,  theretore,  of  quashing  the  orig- 
inal attachment  is  to  deprive  the  court  of 
any  jurisdiction  over  the  person  of  the  de- 
fendant and  thus  the  inevitable  oonseqnence- 
is  the  dismissal  of  the  suit  This  is  not  so 
a«  to  an  ancillary  attachment,  for  the  rea- 
son that  in  such  cases  the  attachment  is  not 
the  leading  process,  and  quashing  the  at- 
tachment does  not  abate  the  suit  Robb  v. 
Parker,  4  Heisk.  69. 

At  law  an  ancillary  attachment  is  sued 
out  In  aid  of  a  suit  already  brought.  It& 
only  office  Is  to  hold  the  property  attached 
under  It  for  the  satisfaction  of  the  plaintifTs 
demand.  It  does  not  bring  the  parties  into 
court  Templeton  v.  Mason,  107  Tenn.  631, 
65  S.  W.  25. 

The  next  question  arising  is  whether  the 
original  attachment  herein  was  properly 
quashed. 

In  our  opinion  the  trial  judge  was  In  er- 
ror in  not  BUBtaiuing  the  first  motion  sub- 
mitted on  behalf  of  the  defendant  coajpany. 
The  cause  assigned  was  that  the  affidavit  for 
the  attadunent  failed'  to  aver  that  the  prop- 
erty of  the  company  in  Tennessee  had  been 
fraudulently  removed  to  this  state  to  evade 
the  process  of  law  In  the  state  of  Virginia. 
This  Is  %  jnrlsdlctlonal  question,  and,  al- 
fbougb  errors  may  not  be  assigned  in  this 
court  by  the  successful  party,  this  court  of 
Its  own  motion,  will  review  a  question  aris- 
ing on  the  jurisdiction  of  ibe  trial  court  It 
Is  provided  by  section  6212  of  Shannon's 
Code  as  follows: 

"When  the  debtor  and  creditor  are  both 
non-residents  of  this  state  and  residents  of 
the  same  state,  the  creditor  shall  not  have 
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attachment  against  the  property  of  bis  debt- 
or, unless  he  swear  that  the  property  of  the 
debtor  has  been  fraudulently  removed  to  this 
Btate  to  evade  the  process  of  law  In  the 
state  of  their  domicile  or  residence." 

As  already  seen,  the  afiBdavlt  upon  which 
this  attachment  was  sworn  out  wholly  omit- 
ted this  Jurisdictional  averment.  It  is  said, 
however,  on  behalf  of  the  plaintiff,  that  this 
statute  is  Inapplicable  in  the  present  case, 
for  the  reason  that  it  applies  alone  to  an  at- 
tachment by  a  creditor  against  a  debtor,  and 
does  not  embrace  an  action  of  tort  to  recover 
damages  for  personal  Injuries.  What,  then, 
1b  meant  by  the  terms  "creditor"  and  "debt- 
or," as  employed  in  section  5212  of  Shan- 
non's Code?  We  have  several  cases  in  which 
the  term  "creditor,"  as  used  in  the  statute 
against  fraudulent  conveyances  (section  3143, 
Shannon's  Code),  has  been  defined. 

In  Dangford  v.  Fly,  7  Humph.  585,  it  was 
held  tbat  a  party  who  has  a  right  of  action 
for  a  tort,  as  for  slander,  "cannot  be  deem- 
ed a  creditor  within  the  meaning  of  Acts 
1801,  c.  25,  i  2,  until  he  obtains  a  Judgment, 
etc.  The  wrongdoer  is  in  no  sense  a  debtor 
by  reason  of  the  wrong  until  ttie  Judgment  of 
the  court  shall  fix  npon  him  a  pecuniary  bur- 
den for  the  redress  of  the  wrong." 

The  above  case  was  modified  by  a  subse- 
quent mling  in  the  case  of  Patrick,  Adm'r,  t. 
Ford  et  al.,  cited  In  note  to  Famsworth  v. 
Bell,  5  Sneed,  532.  In  that  case  it  was  held 
(1)  that  a  conveyance  of  property  to  defeat 
an  expected  recovery  in  an  action  of  tort  Is 
fraudulent  and  void,  as  well  at  common  law 
as  under  the  statute  of  frauds  of  1801  (Acts 
1801,  c  25,  i  2) ;  (2)  the  ^erm  "creditor," 
88  used  in  Acts  1801,  c.  25,  {  2,  embraces 
every  person  having  a  Just  demand  or  right 
recogniised  by  law  to  claim  a  recovery  for 
an  Injury  to  person  or  property.  In  the 
course  of  the  opinion  Judge  McKInney  said: 

"The  practical  importance  of  this  question 
requires,  i)erhaps,  that  the  construction  of 
the  statute  construed  in  the  case  of  Lang- 
ford  T.  Fly,  supra,  as  respects  the  meaning 
of  the  term  'creditor,'  should  be  further  oon- 
aidered.  The  statute  declares  in  substance 
that  every  conveyance  of  lands  or  goods 
made  'to  the  Intent  or  purpose  to  delay,  hin- 
der or  defraud  creditors  of  their  Just  and 
lawful  actions,  suits,  debts,  accounts,  dam- 
ages, penalties  or  forfeitures,'  shall  be  utter- 
ly void.  Now  the  question  is,  in  what  sense 
Is  the  term  'creditor'  to  be  understood  in 
this  connection.  Is  It  to  be  taken  in  the 
limited  and  technical  sense  of  a  person  to 
whom  'a  sum  of  money  is  due  by  certain  and 
express  agreement'?  3  Bla.  Com.  154.  Or  is 
It  to  be  understood  In  a  more  enlarged  and 
less  technical  sense,  so  as  to  embrace  every 
just  demand  or  right  recognized  by  law  to 
claim  a  recovery  for  an  Injury  to  person  or 
property?  In  the  construction  of  a  statute 
oi'e  of  the  cardinal  rules  is  that  the  words 
used  shall,  if  possible,  be  so  understood  as 
ihat  meaning  and  effect  shall  be  given  to 


every  word ;  not  so  much  regarding  the  pro- 
priety of  language,  as  the  obvious  sense  in 
which  the  words  were  Intended  to  be  under- 
stood. If  the  word  'creditor'  is  to  be  re- 
stricted, so  as  only  to  include  debts  eo 
nomine  and  in  numero,  then  the  word  'dam- 
ages' Is  rendered  inoperative,  as  it  would 
seem;  there  being  nothing  left,  upon  that 
construction,  for  it  to  act  upon.  •  *  ♦  The 
term  'creditor,'  in  Acts  1715,  c.  48,  {  9,  was 
taken  in  a  much  more  comprehensive  sense 
than  it  technically  imports,  in  order  to  com- 
ply with  the  spirit  and  policy  of  the  act. 
Williams  V.  Conrad,  11  Humph.  412,  4ia  In 
our  view,  a  conveyance  made  with  Intent  to 
defeat  a  recovery  in  damages  for  a  breach  of 
contract,  or  for  a  tortious  act  to  person  or 
property,  is  as  much  In  contravention  of  the 
statute,  and  equally  void,  as  if  the  purpose 
of  the  deed  were  to  defeat  the  recovery  of  a 
debt  in  the  proper  sense  of  the  term.  This 
construction  has  the  advantage  of  giving  ef- 
fect to  all  the  words  of  the  act,  and  of  carry- 
ing out  the  obvious  intentions  and  policy  of 
the  law." 

In  Sanders  v.  Logue,  84  Tenn.  304,  12  S. 
W.  722,  it  was  said  as  follows: 

"It  is  true,  as  we  have  already  seen,  that 
a  plaintiff  in  an  action  of  tort  commenced  is 
a  creditor,  within  the  meaning  of  our  stat- 
ute prohibiting  conveyances  with  fraudulent 
intent  to  defeat  creditors  (5  Sneed,  532),  and 
BO  of  one  in  that  relation  that  he  is  secured 
in  a  deed  of  trust  which  Includes  'all  cred- 
itors' (Vance  v.  Smith,  2  Helsk,  343,  350). 
But,  even  in  respect  to  such  creditor,  after 
suit  brought,  it  is  held  that  his  claim  is  not 
ft  debt  within  the  meaning  of  our  Constitu- 
tion prohibiting  impairment  of  validity  of 
debts,"  etc.    Parker  v.  Savage,  6  Lea.  408. 

Acts  1870-71,  p.  139,  a  122  (Shannon's 
Code,  {  5212),  is  an  amendment  to  the  gen- 
eral attachment  laws  found  at  section  5211 
et  seq.,  Shannon's  Code.  The  first  section  of 
that  act  provides  that  "any  person  having  a 
debt  or  demand  due  at  the  commencement  of 
an  action,  or  having  a  claim  for  damages  for 
a  tort,  may  sue  out  an  attachment  at  law  or 
in  equity,"  etc. 

It  is  insisted  that  when  the  original  act 
was  amended,  so  as  to  permit  nonresidents 
of  this  state  to  avail  themselves  of  our  at- 
tachment laws,  provided  the  property  of  the 
debtor  had  been  fraudulently  removed  to 
this  state,  etc.,  the  amendment  was  limited 
to  the  debtor  and  creditor  class  in  the  strict 
and  technical  meaning  of  those  terms.  The 
argument  is  that,  the  amendment  having 
been  confined  to  the  debtor  and  creditor 
class,  nonresidents  having  a  claim  for  dam- 
ages for  a  tort  are  excluded.  We  do  not 
concur  In  this  construction  of  the  statute. 
We  are  not  able  to  perceive  any  good  reason 
why  the  Legislature,  in  extending  the  rem- 
edy afforded  by  our  attachment  laws,  should 
limit  the  right  to  nonresidents  who  are  cred- 
itors and  debtofs  in  the  narrowest  meaning 
of  tbat  term,  when,  as  already  seen,  the  orlg- 
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Inal  act  provides  for  persons  having  a  claim 
for  damages  for  a  tort.  We  are  of  opinion 
that  these  terms,  employed  in  the  amend- 
ment, are  to  be  read  In  the  light  of  the  orig- 
inal atrt,  and  are  to  be  interpreted  In  their 
more  enlarged  and  comprehensive  significa- 
tion, and  as  including  nonresidents  -who  are 
seeking  redress  in  damages  for  a  tort 

In  Merchant  v.  Preston,  1  Lea,  284,  it  was 
said  by  this  court,  in  considering  section 
6212,  Shannon's  Code,  that: 

"Looking  to  the  reason  and  policy  of  this 
act,  it  was  intended  to  be  amendatory  to  the 
whole  of  section  3455  (Shannon's  Code,  f 
5211)." 

This  language  was  not  used  by  Judge  Mc- 
Farland  In  connection  with  the  precise  ques- 
tion we  are  now  considering,  but  generally 
In  respect  of  the  breadth  and  scope  of  the 
amendment 

So  In  the  case  of  Taylor  v.  Badoux,  92 
Tenn.  251.  21  S.  W.  522.  this  section  of  the 
Code  (Shannon's  Code,  i  5212)  was  again 
under  consideration,  wherein  Judge  Snod- 
grass  used  this  language: 

"The  act  of  1871  regulated  only  the  gen- 
eral practice  as  to  attachments  at  law  or  in 
equity,  and  permitted  them  In  all  cases 
where  property  had  been  fraudulently  re- 
moved to  this  state  from  that  of  the  resi- 
dence of  the  parties  to  evade  the  process  of 
law  in  the  state  of  their  domicile  or  resi- 
dence. •  •  *  It  Is  generally  allowed  on 
all  claims  and  In  all  courts." 

Again  we  rem.ark  the  last  case  cited  did 
not  adjudicate  the  precise  point  arising  on 
the  present  record,  but  Is  cited  for  the  pur- 
'  pose  of  showing  how  broad  the  court  consid- 
ered the  act. 

Without  further  elaboration,  we  are  con- 
tent to  hold  that  the  act  in  question  was  In- 
tended to  embrace  and  does  comprehend  ac- 
tions by  nonresidents  who  are  seeking  to  im- 
pound property  In  this  state  for  the  satisfac- 
tion of  damages  claimed  for  a  tort,  and  that 
the  omission  of  an  averment  In  the  affidavit 
that  the  property  sought  to  be  attached  was 
removed  to  this  state  to  evade  the  process  of 
the  law  In  the  state  of  their  domicile  was 
fatal  to  the  validity  of  the  attachment 

For  this  reason,  and  without  noticing  other 
questions,  the  Judgment  Is  affirmed. 


STATE  ex  rel.  GOUGE  v.  BURROW,   City 
Recorder. 

(Supreme  Court  of  Tennessee.    Sept  28,  1907.) 

1.  Constitutional     Law  —  Constbuction  — 
Mandatobt  Pbovisions. 

ProvisioDS  in  the  Constitution  are  presump- 
tively mandatory,  and  no  provision  will  be  con- 
strued otherwise,  unless  the  intention  that  it 
shall  be  cunclusively  appears  on  its  face. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  (  34V^.] 

2.  Same. 

Const,  art.  2,  {  20,  declaring  that  "the 
style  of  the  laws  of  this  state  shall  be,"  etc.,  is 


mandatory,   and   must  be   complied   with;   the 
word  "shall"  being  equivalent  to  "mnst." 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  <  84i^.] 

8.  Statutbb  —  EteAoniBMT— GoNanrnnoHAi. 

Pbovisions— CoxpuANCE. 

The  enacting  clause  of  Acts  1007,  p.  81,  c. 
17  (amending  Acts  1809,  c.  221,  i  1,  regulating 
the  sale  of  intoxicating  liquors),  entitled  "Be  it 
enacted  by  the  General  Assembly  of  Tennessee," 
complies  with  Const  art  2,  §  20,  declaring  that 
the  style  of  the  laws  shall  be  "Be  it  enacted  by 
the  General  Assembly  of  the  state  of  Tennessee." 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  10,  Constitutional  Iaw,  {  34%.] 

Appeal  from  Chancery  Court  Sullivan 
County;  Hal   H.  Haynes,  CtianceUor. 

Petition  for  mandamus  by  K.  Gouge  against 
T.  J.  Burrow,  recorder  of  the  city  of  Bristol, 
to  compel  defendant  to  issue  a  liquor  license 
to  relator.  From  a  decree  for  defendant  re- 
lator appeals.    Affirmed. 

E.  K.  Bachman  and  H.  T.  Campbell,  for 
appellant  Joseph  Burrow,  A.  C.  Keebler,  A. 
B.  Whitaker,  J.  H.  Welcker,  and  Jerome 
Templeton,  for  appellee. 

SHIELDS,  J.  This  is  a  petition  filed  by 
E.  Gouge  against  T.  J.  Burrow,  recorder  of 
the  city  of  Bristol,  in  the  chancery  court  of 
Sullivan  county,  for  a  mandamus  to  compel 
the  defendant  to  issue  a  license  authorizing 
him  to  engage  in  the  business  of  a  retail 
dealer  In  liquors,  wines,  beer,  and  ale  In  the 
corporate  limits  of  that  city.  The  decision 
of  the  case  involves  the  constitutionality  of 
chapter  17,  p.  81,  of  the  Acts  of  1007,  passed 
February  1,  1007,  and  approved  February 
8,  1007,  popularly  known  as  ttte  "Pendleton 
Law." 

The  ground  of  the  attack  upon  the  validity 
of  the  act  Is  that  the  enacting  clause  is  not 
in  the  form  prescrll>ed  by  section  20,  art  2, 
of  the  Constitution,  providing  that  "the  style 
of  the  laws  of  this  state  shall  be  'Be  It  enact- 
ed by  the  General  Assembly  of  the  state  of 
Tennessee,' "  in  that  it  omits  the  words  "the 
state  of."  The  title  and  body  of  chapter  17, 
p.  81,  Acts  of  1007,  are  in  these  words: 

"An  act  to  amend  section  1,  chapter  221,  of 
the  Acts  of  the  General  Assembly  of 
1800,  entitled,  'An  act  to  amend  section  2, 
chapter  167,  of  the  Acts  of  the  General 
Assembly  of  1887,  to  prohibit  the  sale  of 
intoxicating  liquors  as  a  beverage  near 
any  school  house,  public  or  private,  where 
a  school  Is  kept,  whether  the  school  be  In 
session  or  not,'  so  as  to  extend  the  pro- 
visions of  said  section  2,  chapter  167,  of 
the  Acts  of  the  General  Assembly  of  1887, 
and  said  section  1,  chapter  221,  of  the  Acts 
of  the  General  Assembly  of  1899,  and  said 
section  1,  chapter  2,  of  the  Acts  of  the 
General  Assembly  of  1003,  to  towns  of 
not  more  than  150,000  Inhabitants  here- 
after   Incorporated. 

"Section  1.  Be  it  enacted  by  the  General 
Assembly  of  Tennessee  that  section  1,  of 
chapter  2,  of  the  Acts  of  the  General  As- 
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sembly  of  1903,  be  amended  by  striking  out 
tbe  word  'five'  in  line  5  of  said  section,  and 
Inserting  tberefor  the  words  'one  bundred 
and  fifty.' 

"Section  2.  Be  It  farther  enacted,  that  this 
act  shall  take  effect  from  and  after  Its  pass- 
age, the  public  welfare  requiring  it" 

The  acts  which  this  and  chapter  2,  p.  K,  of 
the  Acts  of  1903,  purport  to  amend,  chapter 
167,  p.  296.  of  the  Acts  of  1887,  and  chapter 
221.  p.  474,  of  the  Acts  of  1899,  prohibited  the 
sale  by  retail  of  Intoxicating  ilquora,  wines, 
ale,  or  beer,  as  a  beverage,  within  four  miles 
ot  a  Bchoolhouae,  public  or  private,  where  a 
school  is  kept,  whether  in  session  or  not,  ex- 
cept within  the  limits  of  Incorporated  towns 
other  than  those  incorporated  after  the  pass- 
age of  the  act  of  1899,  having  a  population 
of  not  more  than  2,000  inhabitants  by  the 
federal  census  of  1890,  or  any  subsequent 
federal  census. 

The  act  of  1903  amended  that  of  1899  by 
striking  out  the  word  "two"  and  inserting 
the  word  "five,"  so  as  to  make  the  former 
act  apply  to  towns  and  cities  thereafter  In- 
corporated having  a  population  of  6,000  in- 
habitants; and  the  present  act  amends  that 
act  by  striking  out  tiie  word  "Ave"  and  in- 
serting the  words  "one  hundred  and  fifty," 
so  as  to  make  the  prohibition  extend  to  cities 
and  towns  incorporated  after  its  passage  hav- 
ing a  population  of  not  more  than  150,000  in- 
habitants. 

The  city  of  Bristol  was  incorporated  by  an 
act  of  the  General  Assembly  passed  March 
22,  1907  (Acts  1907,  p.  524,  c.  180)  and  ap- 
proved March  26,  1907,  the  former  charter 
having  been  abolished  after  chapter  17  of 
the  Acts  of  1907  was  enacted,  and  comes 
wltbln  the  purview  of  the  last  act 

B3.  Gouge,  a  citizen  of  Bristol,  conceiving 
chapter  17  of  the  Acts  of  1907  to  be  void  be- 
cause of  the  omission  above  stated  In  the 
enacting  clause,  demanded  of  T.  J.  Burrow, 
recorder,  the  license  required  for  retailing 
liquors  as  a  beverage  in  this  state,  so  as  to 
authorize  him  to  engage  in  that  business  in 
Bristcrf;  he  having  previously  made  arrange- 
ments to  obtain  state  and  county  license 
from  the  county  court  clerk  of  the  county. 
His  demand  was  refused  by  the  recorder, 
upon  the  ground  that  the  sale  of  Intoxicating 
liquors  In  the  city  of  Bristol  since  its  rein- 
corporation was  prohibited  by  the  act  In 
question.  Thereupon  this  petition  was  filed. 
The  chancellor,  on  a  hearing  before  him  upon 
petition  and  a  demurrer  thereto,  sustained 
the  constitutionality  of  the  act  and  dismissed 
tbe  petition.  The  petitioner  has  appealed  to 
this  court  and  assigns  error. 

The  power  of  the  General  Assembly  to  en- 
act the  law  In  question  is  not  challenged  and 
could  not  successfully  be  done.  The  validity 
of  the  statutes  of  which  It  is  amendatory  has 
been  sustained  by  this  court,  and  is  not  now 
an  open  question.  State  t.  Rauscher,  1  Lea, 
97;  Hatcher  t.  State,  12  Lea,  3GS.    The  sole 


ground  of  attack  Is  that  the  act  was  not 
passed  with  the  ceremony  and  in  tbe  form 
prescribed  by  the  Constitution;  that  is,  that 
the  style  of  the  enacting  clause,  because  of 
the  omission  of  the  words  "the  state  of,"  does 
not  comply  with  the  provision  of  the  Con- 
stitution upon  this  subject. 

The  first  question  for  determination  is  the 
proper  construction  of  section  20,  art  2,  of 
tbe  Constitution,  above  set  out  Petitioner 
contends  that  It  is  mandatory,  and  that  noth- 
ing short  of  a  literal  compliance — the  use  of 
the  exact  words  of  the  provision — will  sup- 
port the  validity  of  a  statute. 

The  defendant  insists: 

(1)  That  the  enacting  clause  of  the  statute 
Involved,  when  properly  construed,  does  com- 
ply fully  with  the  provision  of  the  Constitu- 
tion. 

(2)  That  the  provision  invoked  is  directory, 
and  that  only  substantial  compliance  is  re- 
quired, and  that  that  Is  done  In  this  statute. 

Constitutions  are  expressions  of  the  sov- 
ereign will  of  the  people,  tbe  fountain  of  all 
power  and  authority.  The  several  depart- 
ments of  the  government  are  created  and 
vested  with  their  authority  by  them,  and  they 
must  exercise  it  within  the  limits  and  In  the 
manner  which  they  direct.  The  provisions 
of  these  solemn  Instruments  are  not  advisory, 
or  mere  su^estlons  of  what  would  be  fit  and 
proper,  but  commands  which  must  be  obeyed. 
Presumably  they  are  all  mandatory.  Certain- 
ly no  provision  will  be  construed  otherwise, 
unless  tbe  Intention  that  it  shall  be  unmis- 
takably and  conclusively  appears  upon  its 
face.  The  supremacy  and  permanency  of 
republics  depend  upon  the  maintenance  of  the 
fundamental  law,  in  its  Integrity,  as  written 
In  Constitutions  adopted  by  the  people;  and 
It  Is  the  solenm  duty  of  nli  those  temporarily 
vested  with  power,  in  all  departments  of  the 
state,  to  do  this.  The  necessities  of  a  par- 
ticular case  will  not  justify  a  departure  from 
the  organic  law.  It  Is  by  such  Insidious 
process  and  gradual  encroachment  that  con- 
stitutional limitations  and  government  by  the 
people  are  weakened  and  eventually  destroy- 
ed.   It  has  been  well  said: 

"One  step  taken  by  the  Legislature  or  ju- 
diciary In  enlarging  the  powers  of  government 
opens  the  door  for  another,  which  will  be 
sure  to  follow,  and  so  the  process  goes  on 
until  all  respect  for  the  fundamental  law  Is 
lost,  and  the  powers  of  government  are  just 
what  those  in  authority  please  to  make  or 
call  them."  Oakley  v.  Aspinwall,  3  N.  Y. 
547,  508. 

What  we  have  said  applies  to  provisions  of 
the  character  of  tbe  one  under  consideration. 
Mr.  Cooley,  In  his  great  work  on  Constitu- 
tional Law,  at  pages  93  and  94,  says : 

"But  the  courts  tread  upon  very  dangerous 
grounds  when  they  venture  to  apply  the  rules 
which  distinguish  directory  and  mandatory 
statutes  to  the  provisions  of  a  Constitution. 
Constitutions  do  not  usually  undertake  to 
prescribe  mere  rules  of  proceeding,   except 
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when  such  rales  are  looked  iq)on  as  essen- 
tial to  the  thing  to  be  done;  and  they  must 
then  be  regarded  In  the  light  of  limitations 
upon  the  power  to  be  exercised. 

"It  Is  the  province  of  an  Instrument  of 
this  solemn  and  permanent  character  to 
establish  those  fundamental  maxims,  and 
fix  those  unvarying  rules  by  which  all  de- 
partments of  the  government  must  at  all 
times  shape  their  conduct ;  and,  if  It  descends 
to  prescribing  mere  rules  of  order  In  unes- 
sential matters,  It  Is  lowering  the  proper 
dignity  of  such  an  instrument  and  usurping 
the  proper  province  of  ordinary  legislation. 
We  are  not,  therefore,  to  expect  to  find  in 
a  Constitution  provisions  which  the  people,  in 
adopting  it,  have  not  regarded  as  of  high  Im- 
portance, and  worthy  to  be  embraced  In  an 
Instrument,  which,  for  a  time  at  least,  is  to 
control  alike  the  government  and  the  gov- 
erned, and  to  form  a  standard  by  which  Is 
to  be  measured  the  power  which  can  be  ex- 
ercised, as  well  by  the  delegate  as  by  the 
sovereign  people  themselves. 

"If  directions  are  given  respecting  times  or 
modes  of  proceeding  in  which  a  power  should 
be  exercised,  there  Is  at  least  a  strong  pre- 
sumption that  the  people  designed  It  should' 
foe  exercised  In  that  time  and  mode  only; 
and  we  Impute  to  the  people  a  want  of  due 
appreciation  of  the  purpose  and  proper  prov- 
ince of  such  an  Instrument  when  we  in- 
fer that  such  directions  are  given  to  any 
other  end,  especially  when,  as  has  been  al- 
ready said,  it  Is  but  fair  to  presume  that  the 
people  In  their  Constitution  have  expressed 
themselves  In  careful  and  measured  terms, 
corresponding  with  the  Immense  Importance 
of  the  powers  delegated,  and  with  a  view  to 
leave   as   little   as  possible  to   implication." 

The  General  Assembly  is  vested  with  all 
legislative  authority,  and  within  constitu- 
tional limitations  that  authority  Is  absolute. 
The  Constitution,  however,  has  prescribed  the 
form  and  manner  of  Its  exercise.  The  provi- 
sions upon  this  subject  are  to  be  fouod  in 
article  11  of  that  Instrument,  and  are  as  fol- 
lows: 

"Sec.  17.  Origin  and  Frame  of  Bills.— 
Bills  may  originate  in  either  house ;  but  may 
be  amended,  altered  or  rejected  by  the  other. 
No  bill  shall  become  a  law  which  embraces 
more  than  one  subject,  that  subject  to  be  ex- 
pressed in  the  title.  All  acts  which  repeal, 
revive  or  amend  former  laws  shall  recite  In 
their  caption  or  otherwise  the  title  or  sub- 
stance of  the  law  repealed,  revived  or 
amended. 

"Sec.  18.  Of  Passage  of  Bills.— Every  bill 
shall  be  read  once,  on  three  different  days, 
and  be  passed  each  time  In  the  house  where  it 
originated  before  transmission  to  the  other. 
No  bill  shall  become  a  law  until  It  shall 
have  been  read  and  passed  on  three  dif- 
ferent days  in  each  house,  and  shall  have  re- 
ceived on  its  final  passage  in  each  house  the 
assent  of  a  majority  of  all  the  members  to 
which  that  house  shall  be  entitled  under  this 


Constitution;  and  shall  have  been  signed 
by  the  respective  speakers  in  open  session, 
the  fact  of  such  signing  to  be  noted  on  the 
Journal;  and  shall  have  received  the  ap- 
proval of  the  Governor,  or  shall  have  been 
otherwise  passed  under  the  provisions  of  this 
Oonstitutlon. 

"Sec.  19.  When  Rejected.— After  a  bill  has 
been  rejected,  no  bill  containing  the  same  sub- 
stance  shall  be  passed  Into  a  law  during  the 
same    session. 

"Sea  20.  Style  of  Laws— When  to  Take 
Effect— The  style  of  the  laws  of  this  state 
shall  be,  'Be  it  enacted  by  the  General  As- 
sembly of  the  state  of  Tennessee.' 

"No  law  of  a  general  nature  shall  take 
effect  until  forty  days  after  its  passage  un- 
less the  same  or  the  caption  shall  state  that 
the  public  welfare  requires  that  it  should 
take  effect  sooner. 

"Sec.  21.  Journal  of  Proceedings — Ayes  and 
Noes. — Each  house  shall  keep  a  Journal  of  its 
proceedings  and  publish  it,  except  such  parts 
as  the  welfare  of  the  state  may  require  to  be 
kept  secret ;  the  ayes  and  noes  shall  be  taken 
in  each  house  upon  the  final  passage  of  every 
bill  of  a  general  character  and  bills  making 
appropriation  of  public  moneys;  and  the 
ayes  and  noes  of  the  members  on  any  ques- 
tion, shall,  at  the  request  of  any  five  of  them, 
be  entered  on  the  Journal." 

These  provisions  have  generally  been  un- 
derstood in  this  state  to  be  mandatory,  and 
all  of  them,  with  one  exception,  that  have 
come  before  this  court  for  construction,  have 
been  held  to  be  of  this  character.  The  excep- 
tion referred  to  Is  the  provision  in  section  18 
to  the  effect  that  the  fact  that  the  bill  was 
signed  by  the  respective  speakers  of  the  Sen- 
ate and  House  in  open  session  be  noted  on 
the  Journals.  This  was  held  by  a  majority 
of  the  court  to  be  directory,  because  the 
phraseology  of  the  entire  section  was  deemed 
to  require  such  construction.  Home  Tel.  Co. 
V.  NashvlUe,  101  S.  W.  773. 

The  provision  contained  in  section  17,  that 
"no  bill  shall  become  a  law  which  embraces 
more  than  one  subject,  that  subject  to  be  ex- 
pressed in  the  title,"  came  before  the  court 
for  construction  soon  after  the  adoption  of 
the  present  Constitution,  by  which  it  was 
first  made  a  part  of  the  organic  law  of  the 
state,  in  the  case  of  Cannon  v.  Mathes,  8 
Helsk.  616,  and  was  held  to  be  mandatory. 
It  is  there  said : 

'The  particular  portion  of  this  section  on 
which  the  question  in  the  present  case  is 
raised   is  the  following: 

'"No  bill  shall  become  a  law  which  em- 
braces more  than  one  subject,  that  subject  to 
be  expressed  In  the  title.' 

"Similar  provisions  have  been  Introduced 
of  late  years  Into  many  of  the  state  Constitu- 
tions, and  frequent  occasions  have  arisen  tor 
their  construction  by  the  courts.  In  several 
states  the  courts  have  construed  the  provi- 
sions to  be  only  directory  to  the  Legislatures, 
and  held  that  their  acts  are  not  invalid,  al- 
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tbougb  not  conforming  to  tbe  directory  re- 
Qulrements  of  ttaelr  Constitutions.  But  tbe 
courts  of  most  of  tbe  states  bare  construed 
tbe  provisions  to  be  mandatory  or  Imperative, 
and  tbat  therefore  tbe  acts  not  passed  In  coo- 
fonnity  therewith  are  invalid  and  void. 

"Tbe  langnage  adopted  In  oar  Constltntion 
differs  in  some  respects  from  tbat  used  in 
other  states:  'No  bill  shall  become  a  law 
wbicb  embraces  more  than  one  subject.' 

"There  is  a  direct,  positive,  and  imperative 
limitation  upon  tbe  power  of  tbe  Legislature. 
It  matters  not  that  a  bill  be  passed  through 
three  readings  in  each  bouse,  on  three  differ- 
ent days,  and  bas  received  the  approval  of 
tbe  Governor.  Still  it  Is  not  a  law  of  tbe 
state  if  it  embraces  more  than  one  subject 
It  Is,  therefore,  a  plain,  absolute,  and  uncon- 
ditional limitation  upon  legislative  power. 
But,  while  it  Is  conceded  that  a  bill  which 
embraces  more  subjects  than  one  cannot  be- 
come a  law,  because  of  tbe  imperative  or 
mandatory  character  of  tbe  language,  yet  It 
is  suggested  that  tbe  remaining  portion  of 
tbe  provision,  to  wit,  'that  subject  to  be  ex- 
pressed In  tbe  title,'  was  not  Intended  to  be 
mandatory,  but  only  directory,  and,  there- 
fore, that  a  bill  may  t>ecome  a  law,  although 
tbe  subject  of  the  bill  may  not  be  expressed 
In  tbe  title. 

"In  tbe  present  case  we  do  not  deem  it 
necessary  to  express  an  opinion  whether  any 
provision  of  a  Constitution  can  properly  be 
treated  otberwise  than  as  mandatory.  The 
essential  nature  and  object  of  constitutional 
law  being  restrictive  upon  the  powers  of  tbe 
several  departments  of  government,  it  is  dif- 
ficult to  comprehend  bow  Its  provisions  can 
be  regarded  as  merely  directory." 

While  the  provision  involved  in  that  case 
has  been  liberally  construed,  so  as  not  to  em- 
barrass legislation,  yet  all  subsequent  cases 
involving  tbe  qaestion  have  recognized  its 
mandatory  character  and  tbe  necessity  of  a 
compliance  with  Its  spirit  in  tbe  enactment 
of  statutes.  Morrell  v.  Pickle,  3  Lea,  79; 
State  V.  Tardley,  95  Tenn.  552,  32  8.  W.  481, 
34  L.  R.  A.  666;  Cole  Manufacturing  Co.  v. 
Falls,  90  Tenn.  482,  16  a  W.  1045;  State  v. 
McCann,  4  Lea,  1. 

Provisions  similar  to  those  embraced  In 
onr  Constitution  are  to  be  found  in  tbe  or- 
ganic law  of  almost  all  the  states,  and  there 
is  a  conflict  in  Judicial  opinion  whether  they 
are  mandatory  or  merely  directory.  In  some 
states  the  one  under  consideration  has  been 
held  to  be  mandatory,  and  a  strict  compli- 
ance with  it  necessary  to  tbe  validity  of  all 
legislation  enacted.  People  v.  Dettentbaler, 
118  Mich.  695,  77  N.  W.  450,  44  L.  K.  A.  165; 
SJoberg  v.  Security  Savings  &  Loan  Associa- 
tion, 73  Minn.  203,  75  N.  W,  1116,  72  Am.  St 
Rep.  616;  State  v.  Rogers,  10  Nev.  250,  21 
Am.  Rep.  738;  May  v.  Rice,  91  Ind.  546; 
Burritt  V.  Commissioners,  120  III.  322,  11  N. 
B.  180 ;  State  v.  Patterson,  98  N.  C.  6(i0,  4  S. 
B.  350;  Seat  of  Oovemment  Case,  1  Wash. 
T.  115.  In  other  states  these  provisions  have 
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been  held  to  be  directory  only,  and  a  substan- 
tial compliance  with  them  to  be  sufiScient 
Pim  V.  Nicholson,  6  Ohio  St  177;  McPherson 
V.  Lennard,  20  Md.  377 ;  City,  etc.,  v.  Riley, 
62  Mo.  424;   Swann  v.  Back,  40  Miss.  268. 

The  provision  we  are  here  called  upon  to 
construe  is  in  plain  and  unambiguous  words. 
The  meaning  of  it  Is  clear  and  indisputable, 
and  DO  ground  for  construction  can  be  found. 
Tbe  language  is:  "The  style  of  the  laws  of 
this  state  shall  be,"  etc.  Tbe  word  "shall," 
as  here  used,  is  equivalent  to  "mast"  We 
know  of  no  case  in  which  a  provision  of  tbe 
Constitution  thus  expressed  bas  been  held  to 
be  directory.  We  think  this  one  clearly  man- 
datory, and  must  be  complied  with  by  tb« 
Legislature  In  all  legislation.  Important  oi 
unimportant,  enacted  by  it;  otherwise,  it 
will  be  invalid. 

Having  determined  this,  we  are  now  to  de- 
cide whether  this  mandate  of  the  Constltn- 
tion bas  been  complied  with  by  tbe  General 
Assembly  in  enacting  the  Pendleton  law. 

Written  laws,  in  ail  times  and  all  coun- 
tries, whether  tbe  edicts  of  absolute  mon- 
archs.  decrees  of  King  and  Conncil,  or  tbe  en- 
actments of  representative  l)odles,  have  al- 
most Invariably,  in  some  form,  expressed  up- 
on their  face  the  authority  by  which  they 
were  promulgated  or  enacted.  Tbe  propriety 
of  an  enacting  clause  In  conformity  to  this 
ancient  usage  was  recognized  by  tbe  several 
states  of  tbe  Union  after  tbe  American  Revo- 
lution, when  they  came  to  adopt  Constitu- 
tions for  their  government  and  without  ex- 
ception, ao  far  as  we  can  ascertain,  express 
provision  was  made  for  tbe  form  to  be  used 
by  tbe  legislative  department  of  the  state 
in  enacting  laws.  This  was  done  in  this 
state  when  it  adopted  a  Constitution  in 
1796,  and  the  same  provision  then  made  Is 
to  be  found  in  our  present  Constitution, 
adopted  in  1870.  The  purpose  of  provisions 
of  this  character  Is  that  all  statutes  may 
bear  upon  their  fades  a  declaration  of  the 
sovereign  authority  by  which  they  are  enact- 
ed and  declared  to  be  tbe  law,  and  to  pro- 
mote and  preserve  uniformity  in  legislation. 
Such  clauses  also  Import  a  command  of  obe- 
dience and  clothe  tbe  statute  with  a  certain 
dignity,  believed  in  all  times  to  command  re- 
spect and  aid  in  the  enforcement  of  laws. 
Tbese  are  the  sole  purposes  of  an  enacting 
clause.  It  Is  not  of  tbe  essence  of  tbe  law, 
adds  nothing  to  its  meaning,  and  furnishes 
no  aid  in  Its  construction.  It  is  a  form,  but 
one  tbat  is  necessary  to  be  used  in  legisla- 
tion. 

We  will  now  compare  the  enacting  clause 
provided  by  the  Constitution  and  the  one 
used  in  this  statute.  Tbe  only  difference 
claimed  by  tbe  petitioner  to  be  in  them  is 
the  omission  in  the  latter  of  tbe  words  "tbe 
state  of."  We  do  not  think  that  this  consti- 
tutes an  appreciable  difference,  but  tbat  they 
are.  In  fact  and  in  law,  the  same — tHat  they 
are  absolutely  synonymous. 

The  sovereign  authority  they  import  ia  the 
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same.  Tbey  clothe  the  act  with  the  same 
dignity,  and  are  equally  efficient  to  promote 
nniformity  In  legislation. 

It  Is  Impossible  to  point  ont  In  the  form 
given  In  the  Ck)nstItutlon  any  element  of  gov- 
ernmental authority,  or  shade  ot  human 
thought,  which  Is  not  contained  In  the  enact- 
ing clause  of  the  statute.  No  one  can  read 
the  latter  without  being  Impressed  with  the 
fact  that  the  statute  purports  to  he  enacted 
by  the  General  Assembly  of  the  state  of  Ten- 
nessee. 

Tennessee  is  a  sovereign  power,  and  the 
name,  without  more,  when  used  In  connection 
with  governmental  functions,  whether  In  con- 
stitutional provision,  statutory  enactment,  or 
judicial  decision,  imports  sovereignty,  as 
much  as  do  the  names  of  any  of  the  great 
powers  of  the  world — France,  Russia,  or 
Spain.  Indeed,  so  well  is  this  recognized  In 
regard  to'  the  names  of  all  the  states  of  the 
Union  that  a  numt>er  of  the  states,  in  the 
enacting  clause  prescribed  by  their  Consti- 
tutions, omit  the  word  "state"  altogether; 
that  of  Alabama  being  an  illustration,  which 
is  In  these  words:  "Be  it  enacted  by  the 
Legislature  of  Alabama." 

The  words  "the  state  of  are  necessarily 
and  conclusively  Implied  in  the  phrase  "the 
Oeneral  Assembly  of  Tennessee."  The  im- 
plication is  certain  and  unavoidable.  The 
omitted  words,  and  those  alone,  can  be  Im- 
plied, and  there  is  no  room  for  any  mlstalce. 
The  two  clauses,  the  one  provided  In  the 
Constitution  and  the  one  used  in  the  statute, 
therefore,  may  be  stated  with  absolute  ac- 
curacy to  be  the  same  In  substance,  menu  lug, 
and  form.  Can  It,  then,  be  said  that  the 
apparent  omission  of  the  three  words,  "the 
state  of,"  which  the  human  mind  Involunta- 
rily and  with  absolute  certainty  supplies  In 
reading  the  enacting  clause  of  the  statute, 
when  all  the  purposes  of  the  constitutional 
provision  are  accomplished,  can  have  the  ef- 
fect to  vitiate  a  law  otherwise  duly  enacted 
by  the  General  Assembly  and  approved  by 
the  Governor  of  the  state?  We  think  not. 
To  hold  that  it  did  would  be  to  sacrifice  sub- 
stance to  the  myth  of  noncompliance  with  a 
form  in  a  matter  where  every  purpose  of  the 
framers  of  the  organic  law  had  been  fully 
effectuated.  Such  an  absurd  result  was  not 
Intended  and  cannot  be  allowed.  While  some 
courts  of  last  resort  have  held,  as  we  do, 
that  the  constitutional  provision  here  invok- 
ed is  mandatory,  yet  no  case  has  been  called 
to  our  attention  where  a  statute  has  been 
held  void  for  a  failure  to  comply  with  that 
provision,  when  the  enacting  clause  used 
uecessiirlly  and  conclusively  expressed  the 
same  meaning  and  had  the  same  effect,  al- 
though not  literally  In  the  form  used.  The 
.statutes  held  void  In  the  cases  of  People  v. 
Dottenthaler.  118  Mich.  595,  77  N.  W.  450, 
44  L.  R.  A.  105,  SJoberg  v.  Security  Savings 
&  Loan  Ass'n,  supra,  and  the  Scat  of  Gov- 
ernment Case,  supra,  had  no  enacting  clause, 
and  are  tberetore  not  even  analogous  to  this 


case.  The  case  of  State  t.  Rogers,  eupra,  in- 
volved the  validity  of  a  statute  of  the  state 
of  Nevada  with  an  enacting  clause  in  these 
words,  "The  people  of  tlie  state  of  Nevada, 
represented  in  Assembly,  do  enact  as  follows," 
while  that  required  by  the  Constitution  of 
that  state  wa«,  "The  pec^le  of  the  state  of 
Nevada,  represented  In  Senate  and  Assembly, 
do  enact  as  follows." 

The  omission  here  was  of  one  of  the  two 
branches  composing  the  legislative  body,  and 
the  act  read  as  if  passed  by  the  other  branch 
alone.  In  other  words,  Instead  of  It  conclu- 
sively appearing  that  the  law  was  enacted  by 
the  proper  authority,  It  appeared  that  it  was 
not,  and  it  was  therefore  necessarily  void. 
The  case  of  May  v.  Rice,  supra,  was  a  sim- 
ilar one.  The  Constitution  of  Indiana  re- 
quired the  style  of  the  enacting  clause  to  be. 
"Be  it  enacted  by  the  Oeneral  Assembly," 
and  the  act  held  void  omitted  the  words  "by 
the  Gteneral  Assembly."  This  was  evidently 
fatal,  as  all  reference  to  the  enacting  power 
was  absent.  We  have  not  had  access  to  the 
Illinois  and  North  Carolina  cases,  and  can- 
not state  the  nature  of  the  defects  in  the 
enacting  clauses  of  the  statutes  there  held 
void.  The  case  of  Swann  v.  Buck,  supra.  Is 
more  in  point  The  Constitution  of  Missis- 
sippi provided  that  "the  style  of  their  [the 
two  houses  composing  the  Legislature]  laws 
Shalt  be,  'Be  it  enacted  by  the  Legislature  of 
the  state  of  Mississippi.' "  The  style  of  the 
act  or  Joint  resolution  In  question  was,  "Re- 
solved by  the  Legislature  of  the  state  of  Mis- 
sissippi." In  sustaining  the  statute  in  that 
case  it  is  said : 

"It  is  necessary  that  every  law  should 
show  on  its  face  the  authority  by  which  It 
is  adopted  and  promulgated,  and  that  it 
should  clearly  appear  that  It  Is  intended  by 
the  legislative  power  that  enacts  it  that  It 
should  take  effect  as  a  law.  These  conditions 
being  fulfilled,  all  that  Is  absolutely  neces- 
sary is  expressed.  The  word  'resolved'  Is  as 
potent  to  declare  the  legislative  will  as  the 
word  'enacted,'  *  •  *  the  requirement 
of  tlie  Constitution  is  thereby  substantially 
complied  with,  and  the  will  of  the  Legisla- 
ture sufficiently  declared." 

The  case  of  Montgomery  Amusement  Co. 
V.  Montgomery  Traction  Co.  (C.  C-)  139  Fed. 
358,  is  also  analogous.  The  Constitution  of 
Alabama  ordains :  "The  style  of  the  laws  of 
this  state  shall  be,  'Be  It  enacted  by  the 
Legislature  of  Alabama.'"  The  enacting 
clause  of  the  statute  in  question  was,  "Be  it 
enacted  by  the  Legislature  of  the  state  of 
Alabama,"  and  It  was  Insisted  that  the  addi- 
tion of  the  words  "the  state  of"  rendered  the 
statute  Invalid.  It  was  held  that,  while  the 
constitutional  provision  was  mandatory,  yet, 
as  the  addition  of  the  words  "the  state  of" 
did  not  change  the  meaning,  they  did  not  af- 
fect the  validity  of  the  statute.  It  is  there 
said: 

"The  only  fault  is  that  the  enacting  clause 
goes    further   than    the    Constitution    corn- 
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mands,  and  declares  'the  Legislature  of  Ala- 
bama,' -which  enacted  the  statute,  is  'the 
Legislature  of  the  state  of  Alabama.'  That, 
however.  Is  but  a  statement  of  a  legal  fact— 
a  consequence  which  the  Constitution  itself 
inevitably  reads  into  every  act" 

Applying  this  reasoning  of  that  case  to 
this  statute,  bow  can  it  be  said  that  the 
words  "the  state  of"  are  omitted  in  contem- 
plation of  the  Constitution,  wben  they  are 
but  the  expression  of  a  legal  fact,  which 
that  instrument  Itself  supplies  and  reads  In- 
to every  enacting  clause. 

We  are,  for  the  reasons  herein  stated,  of 
the  opinion  that  the  enacting  clause  of  this 
statute  does  comply  with  the  mandate  of  the 
Constitution  in  relation  to  the  style  of  stat- 
utes, and  that  It  Is  a  valid  and  constitutional 
law. 

The  decree  of  the  chancellor  la  affirmed, 
with  cost 


WILLHITB  T.    STATE. 
(Supreme  Court  of  Arkansas.    July   8,   1007.) 

1.    SBDUCTION— INDICTMBHT  — AlXEOATION     OF 

Pbeviotts  Chastity  ot  Pbosecutbix— Pboof 

—Necessity. 

The  state,  on  a  trial  for  seduction  under 
an  Indictment  alleging  the  previous  chastity  of 
the  prosecutrix,  need  not  prove  the  allegation, 
for  the  same  is,  under  Kirby's  Dig.  8  2240,  un- 
□ecessAry;  chastity  being  presumed. 
2.  Same— Evidence— OoBBOBORATioN  of  Pbos- 

EGTJ  TB I X 

Where,  on  a  trial  for  seduction,  accused 
admitted  the  promise  of  marriage  and  the  sex- 
ual intercourse  with  the  prosecutrix,  a  charge 
that  no  other  corroboration  of  the  prosecutrix 
was  necessary  to  prove  the  promise  of  marriage 
and  the  sexual  intercourse,  was  projier ;  Kirby  s 
Dig.  S  2043,  requiring  corroboration,  being  a 
safeguard  for  accused. 

[Ed.  Note.— For  cases  in  ooint,  see  Cent  Dig. 
vol.  4.3,  Seduction,  §§  8S-86.] 
8.  Cbiminax  Law— Instbuctions— Issues. 

The  court  in  a  criminal  case,  should  in- 
stmct  the  jury  on  the  law  governing  the  issues 
and  eliminate  matters  admitted  and  established 
beyond  dispute. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  1806.] 

4.    SaMB— ReFUSAI,  of  iNSTBUCTIONB  COVEBED 

BY  Those  Given. 

It  is  not  error,  in  a  criminal  case,  to  re- 
fuse instructions  covered  by  those  given. 

[EJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14.   Criminal  Law,  S  2011.] 

6.  Seduction— Pbevious  Want  of  Chastity 

—Burden  of  Pboof. 

On  a  trial  for  seduction,  the  previous  want 
of  chastity  of  the  prosccatriz  is  aefensive  mat- 
ter, and  accused  has  the  burden  of  proving  it  by 
a  preponderance  of  the  evidence,  and  where  there 
is  a  reasonable  doubt  of  his  guilt  on  the  whole 
ca$e  he  is  entitled  to  the  benefit  of  it,  but  it  is 
not  proper  to  charge  that  the  jury  must  be 
convinced  beyond  a  reasonable  doubt  of  the 
previous  chastity  of  the  prosecutrix  to  warrant 
a  conviction. 

[Ed.  Note.— For  ca-ses  in  point  see  Cent  Dig. 
vol.  43,  Seduction,  §  07.] 

6.  Save — Instbuctions. 

A  requested  instruction,  on  a  trial  for  se- 
duction, that,  if  the  evidence  raises  a  reasonable 
doobt  as  U>  whether  or  not  the  prosecutrix  was 


chaste  previous  to  the  time  accused  bad  Inter- 
course with  her,  accused  should  be  acquitted, 
was  too  favorable  to  defendant,  as  it  ignored 
the  burden  on  him,  and  only  rendered  it  neces- 
sary for  a  doubt  to  be  raised,  instead  of  re- 
quiring the  fact  to  be  proved  by  a  preponderance 
of  the  evidence. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  43,  Seduction,  {  91.] 

7.  Same— Evidence— ;AdmissibiI/Ity. 

Wbere,  on  a  trlalfor  seduction,  accused  ad- 
mitted the  promise  of  marriage  and  the  sexual 
intercourse  with  prosecutrix,  and  insisted  that 
he  did  not  fulfill  the  promise  of  marriage  be- 
cause of  the  want  of  chastity  of  prosecutrix,  the 
exclusion  of  a  letter  from  prosecutrix,  written 
subsequently  to  her  surrender  of  her  virtue  to 
accused,  and  indicating  that  her  thoughts  were 
bent  on  sexual  intercourse  with  him,  was  proper. 
[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  43,  Seduction,  {  75.] 

Appeal  from  Circuit  Court,  Polk  County; 
James  S.  Steel,  Judge. 

Pool  WiUbite  was  convicted  of  seduction, 
and  be  appeals.    Affirmed. 

Hal  L.  Norwood,  Pole  McPhetridge,  and 
Vaugban  &  Vangban,  for  appellant  W.  F. 
Kirby,  Atty.  Gen.,  and  Danl.  Taylor,  Aast 
Atty.  Gen.,  for  the  State. 

HILL,  0.  X  Pool  Wlllhite  was  Indicted 
for  seduction,  and  was  convicted  and  sen- 
tenced to  pay  a  fine  of  $1  and  to  serve  18 
months  In  tbe  penitentiary,  and  has  appealed. 

1.  Tbe  indictment  alleges  In  apt  terms  the 
seduction  of  Cordelia  Bernard,  and  that  she 
was  of  previous  chaste  character.  It  Is  ad- 
mitted that  It  Is  not  necessary  to  allege  that 
she  was  of  previous  chaste  character;  yet 
tbe  state,  having  made  tbis  allegation,  it  is 
Insisted,  must  prove  It  The  necessity  of  al- 
legation and  proof  of  previous  chaste  char- 
acter in  seductions  was  considered  In  Cald- 
well V.  State,  73  Ark.  139,  83  S.  W.  929,  108 
Am.  St  Bep.  28,  and  it  was  therein  demon- 
strated that  It  Is  not  necessary  either  to 
charge  or  prove  that  tbe  sednced  female  as 
of  previous  chaste  character  in  order  for  the 
state  to  make  out  a  case.  The  Code  provides 
that  "neither  presumptions  of  law  nor  mat- 
ters of  which  Judicial  notice  is  taken  need 
be  state<l  In  an  indictment"  Kirby's  Dig.  { 
2240.  The  fact  that  the  prosecuting  attorney 
has  incorporated  Into  tbe  indictment  a  pre- 
sumption of  law  does  not  render  it  necessary 
to  prove  the  presumption.  Chastity,  like 
sanity,  is  prosumetl ;  and  it  Is  no  more  neces- 
sary to  allege  chastity  in  seduction  than  It  is 
to  allege  sanity  in  any  Indictiuout  In  no 
event  is  it  ever  necessary  for  the  state  to 
prove  either  of  these  matters  until  evidence 
to  the  contrary  is  introduced  by  the  defenii- 
ant 

2.  The  defendant  ou  the  witness  stand  ad- 
mitted the  prouiii-e  of  marriage  and  the  sex- 
ual Intercourse  with  the  prosecuting  witness, 
and  said  that  be  had  made  the  promise  of 
marriage  In  good  faith,  and  intended  to  ful- 
fill It  but  that  he  had  not  done  so  by  reason 
of  becoming  convinced  of  tbe  want  of  chas- 
tity of  his  affianced.    Tbe  court  gave  this  in- 
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struction:  "The  defeodant  having  admitted 
the  promise  of  marriage  and  the  sexual  In- 
tercourse, no  other  corroboration  of  the  wit- 
ness, Cordelia  Bernard,  is  necessary  to  es- 
tablish these  facts."  And  it  is  insisted  that 
this  is  erroneous.  It  is  the  right  and  duty 
of  the  trial  court  to  instruct  the  Jury  upon 
the  law  governing  the  matters  In  issue,  and 
to  eliminate  all  matters  which  have  l>0en 
admitted  and  which  are  established  beyond 
dispute,  thus  drawing  the  attention  of  the 
Jury  to  the  real  issue  of  the  case.  The  law 
requires  corroboration  of  the  female  to  the 
promise  of  marriage,  nnu  the  sexual  inter- 
course. Kirby's  Dig.  g  2043 ;  Rucker  v.  State, 
77  Ark.  23,  00  S.  W.  151.  This  Is  a  safe- 
guard of  the  defendant  If  he  admits  essen- 
tial facts  which  require  corroboration,  the 
reason  of  the  rule  is  more  than  satisfied. 
The  only  disputed  matter,  and  hence  the 
real  and  only  issue  of  fact  in  this  case,  was 
the  charge  of  the  defendant  that  Cordelia 
Bernard  was  not  of  chaste  character,  and 
that  he  was  thereby  excused  from  fulfilling 
his  marriage  engagement  with  her.  Hence 
the  court  was  right  in  narrowing  the  case 
to  the  only  issue  In  it. 

8.  The  court  refused  to  give  this  Instruc- 
tion: "Tou  are  Instructed  that,  before  you 
can  convict  the  defendant,  you  must  belieTO 
beyond  a  reasonable  doubt  that  no  one  has 
«ver  had  sexual  Intercourse  with  her  l>efore 
the  defendant  did,  and  if  you  have  any  doubt 
upon  this  point,  you  will  resolve  the  doubt  in 
favor  of  the  defendant,  and  acquit  him." 
But  gave  the  following:  "The  prosecuting 
witness  is  presumed  to  hare  been  virtuous, 
but  this  presumption  can  be  overcome  by  evi- 
dence, and  if  the  evidence  Introduced  by  the 
defendant  raises  in  your  minds  a  reasonable 
doubt  as  .to  whether  or  not  the  prosecuting 
witness  was  chaste  and  virtuous  previous  to 
the  time  the  defendant  had  intercourse  with 
her,  you  will  find  the  defendant  not  guilty." 
This  covers  every  point  in  the  refused  in- 
struction. For  this  reason  there  could  be  no 
error  In  refusing  the  former  instruction. 
However,  there  is  an  error  in  the  former  in- 
struction which  rendered  It  proper  for  the 
court  to  refuse  it  The  Jury  are  therein  told 
that,  l>efore  they  could  convict,  they  must  be- 
lieve l)eyond  a  roasonable  doubt  that  no  one 
had  ever  had  sexual  intercourse  with  the 
prosecuting  witness  before  the  defendant.  In 
Caldwell  v.  State,  73  Ark.  139,  83  8.  W.  929, 
108  Am.  St  Rep.  28,  the  court,  referring  to 
the  allegation  of  previous  chaste  character, 
said :  "And  so  this  statute  assumes  that  wo- 
men are  chaste,  and  imposes  on  the  defendant 
charged  with  seduction  the  burden  of  showing 
to  the  contrary."  See  Rucker  v.  State,  77 
Ark.  23,  90  a  W.  151.  This  want  of  chastity 
Is  purely  a  defensive  matter,  and,  like  other 
defensive  matter,  the  burden  is  upon  the  de- 
fendant to  prove  it  by  a  preponderance  of 
the  evidence.  This  principle  places  the  bur- 
den of  proof  of  the  particular  matter  relied 
upon  as  a  defense  upon  the  defendant;  but. 


if  there  is  a  reasonable  doubt  of  defendant's 
guilt  upon  the  whole  case,  then  he  is  entitled 
to  the  benefit  of  that  doubt  It  is  therefore 
not  proper  to  instruct  that  the  Jury  must  be 
convinced  t>eyond  a  reasonable  doubt  of  the 
Qhastity  of  the  prosecuting  witness;  but  the 
requirement  that  it  rests  on  the  defendant  to 
establish  by  a  preponderance  of  the  evidence 
her  want  of  chastity  before  his  defense  Is 
made  out  should  be  explained,  and  then  such 
explanation  sliould  be  qualified  with  the 
further  instruction  that  If  the  evidence  on 
this  issue,  taken  together  with  the  other  evi- 
dence upon  the  other  issues,  leave  the  Jnry 
in  reasonable  doubt  of  defendant's  guilt,  then 
he  is  entitled  to  an  acquittal.  Caldwell  v. 
State,  69  Ark.  322,  63  8.  W.  69 ;  Rayburn  v. 
State,  00  Ark.  177,  63  a  W.  356;  Casat  v. 
StHte,  40  Ark.  S23 ;  Boiling  v.  State,  54  Ark. 
588,  16  S.  W.  C58 ;  Ware  v.  State,  69  Ark.  379, 
27  S.  W.  485 ;  Cogburn  v.  State,  76  Ark.  110, 
88  S.  W.  822.  The  instruction  given  is  more 
favorable  to  the  defendant  than  he  Is  en- 
titled to.  It  ignores  the  burden  l>cing  upon 
the  defendant,  and  only  renders  it  necessary 
for  a  doubt  to  be  raised  by  the  defendant's 
evidence,  instead  of  requiring  the  fact  relied 
upon  to  be  proved  by  a  preponderance  of  the 
evidence  before  his  defense  is  established. 
See  Clark  on  Criminal  Law  (2d  Ed.)  pp.  68, 09. 
4.  The  court  refused  to  allow  the  defend- 
ant to  introduce  a  letter  In  evidence  which 
he  testified  was  written  to  him  by  the  prose- 
cuting witness.  She  admitted  writing  part 
of  the  letter,  but  denied  certain  parts  of  It 
were  written  by  her.  There  was  sufficient 
testimony  of  expert  witnesses,  familiar  with 
handwriting,  who  testified  that  this  disputed 
page  was  written  by  the  same  person  who 
wrote  the  part  that  she  admitted  having  writ- 
ten, to  have  warranted  its  admission  in  evi- 
dence if  the  letter  was  otherwise  competent 
The  effect  of  this  disputed  letter  would  be  to 
show  tliat  the  girl  was  of  a  lascivious  turn  of 
mind,  and  indicated  that  her  thoughts  were 
bent  upon  sexual  Intercourse  with  the  ap- 
pellant. If  this  letter  was  written  prior  to 
appellant's  having  intercourse  with  her,  clear- 
ly he  would  be  entitled  to  It  as  evidence  tend- 
ing to  prove  his  charge  tliat  stie  was  not  a 
woman  of  personal  chastity  at  the  time  of 
her  seduction.  It  is  difficult  to  tell  from  her 
testimony  when  stie  surrendered  her  person  to 
the  appellant  She  seems  to  have  little  Idea 
of  time,  and  her  testimony  is  quite  contra- 
dictory as  to  the  beg^inning  of  this  inter- 
course. But  when  the  testimony  of  the  ap- 
pellant is  examined,  it  is  found  that  he  has 
made  definite  that  which  she  has  left  un- 
certain. There  is  another  letter  which  was 
Introduced  In  evidence  wuicb  he  says  he  re- 
ceived from  her,  and  It  is  dated  on  the  24tlL 
of  Mareh,  1904;  and  he  says,  and  repeats  It 
several  times,  that  he  bad  been  having  inter- 
course with  her  for  a  year  before  he  received 
this  letter.  The  disputed  letter  Is  dated  the 
12th  of  August,  1903.  Therefore  she  had 
been  submitting  herself  to  his  embraces  foni 
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or  five  uionthtt  prior  to  the  date  of  the  dis- 
puted letter.  Having  surrendered  tier  virtue 
to  him  under  a  promise  of  marriage,  and  re- 
peatedly submitting  to  intercourse  witli  lilm 
for  that  period  of  time,  it  lies  not  in  his 
mouth  to  say  that  her  thoughts  lasciviously 
inclined  towards  him,  and  that  is  the  utmost 
that  this  letter  proved.  Therefore  It  was  not 
error  for  the  court  to  have  excluded  this  let- 
ter. 

Other  matters  have  been  pressed  in  brief 
and  in  oral  argument,  and  have  been  consid- 
ered by  the  court.  None  of  them  are  consid- 
ered of  sufficient  moment  to  hare  amounted 
to  prejudicial  error. 

Judgment  is  affirmed. 


FIDELITY  MUT.  LIFE  INS.  OO.  v.  BECK.* 
(Supreme  Court  of  Arkansas.    July  22,   1907.) 

1.  INSUBANCE — APPUCATIOR — IlfFEBFECT    AH- 
SWKBS. 

Wbere  a  company  issues  a  policy  without 
further  inquiry,  it  waives  all  objection  that  an 
answer  to  a  question  in  the  application  is  in- 
complete ;  the  defect  appearing  on  the  face  of 
the  application. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance.  f§  1028-1029.] 

2.  Same— Wabbanty— Matkbialitt. 

Where  the  answers  to  questions  in  an  ap- 
plication were  warranted  true  and  the  matter  in- 
quired of  would  affect  the  assumption  of  the 
risk,  the  warranty  is  material,  though  the  death 
may  have  been  from  accident  or  other  cause  en- 
tirely disconuected  with  the  inquiry  alleged  to 
have  been  falsely  answered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼oL  28,  Insurance,  St  665,  5(i8.] 

3.  BAim— Bbeach— Qdestion  fob  JnsT. 

In  an  action  on  a  life  policy,  evidence  held 
to  require  submission  to  the  jury  of  the  ques- 
tion whether  insured  had  truthfully  answered  a 
question  calling  for  a  statement  with  reference 
to  his  previous  physical  health. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  {  1738.] 

Appeal  from  Circuit  Court,  Hempstead 
County;  Joel  D.  Conway,  Judge. 

Action  by  Susan  J.  Beck  against  the  Fi- 
delity Mutual  Life  Insurance  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

Rose,  Hemingway,  Cautrell  &  Loughbor- 
ough (F.  H.  Calkins,  of  counsel),  for  appel- 
lant   Etter  &  Monroe,  for  appellee. 


HILL,  O.  J.  Mrs.  Beck,  the  beneficiary  in 
a  policy  upon  the  life  of  her  husband,  Jas. 
W.  Beck,  brought  suit  against  the  appellant 
life  insurance  company  upon  the  same,  and 
the  trial  resulted  in  the  court  directing  a 
verdict  in  favor  of  the  plaintiff  therein,  and 
the  insurance  company  has  appealed. 

There  was  a  -written  application  for  insur- 
ance, which  contained  the  following  agree- 
ment: "The  truthfulness  of  each  statement 
above  made  or  contained,  by  whomsoever 
written,  is  material  to  the  risk,  and  is  fbt 

*For  opinion  on  rehearing,  see  104  S.  W.  1102. 


sole  basis  of  the  contract  with  the  said  com- 
pany; that  I  hereby  warrant  each  and  every 
statement  herein  made  or  contained  to  be 
full,  complete,  and  true."  A  question  is 
raised  as  to  whether  all  of  the  questions  are 
fully  answered.  The  fourth  question  ond 
answer  read  as  follows:  "That  I  have  never 
had  or  been  afflicted  with  any  sickness,  dis- 
ease, ailment,  injury,  or  complaint,  except 
rheumatism  three  years  ago."  Under  the 
line  whereon  the  words  "except  rheumatism 
three  years  ago"  are  written  there  Is  printed 
In  fine  type  the  following:  "Duration, 
whether  trivial  or  otherwise.  If  rheuma- 
tism, state  whether  muscular,  sciatic,  or  ia- 
flammatory."  This  requirement  was  not  com- 
piled witb;  there  being  two  lines  left  blank 
which  were  intended  for  this  answer.  The 
effect  of  not  answering  questions  was  re- 
cently considered  in  Security  Mutual  Ins.  Co. 
V.  Berry  (Ark.)  98  8.  W.  693.  But  beyond 
this  question  was  the  question  of  the  war- 
ranty. There  was  some  testimony  that  the 
above  statement  in  regard  to  the  health  of 
Mr.  Beck  was  true.  His  wife  testified  that 
for  the  17  years  of  their  married  life  he  had 
had  no  sickness  whatever  until  a  short  time 
before  he  was  killed,  when  he  was  sick  and 
called  In  a  doctor.  This  was  after  the  policy- 
was  Issued.  On  the  other  hand,  there  was 
some  testimony  tending  to  prove  that  he  had 
been  Hi,  and  that  his  sickness  had  been  of 
such  a  nature  that  it  might  have  affected  his 
risk  as  a  subject  of  Insurance.  Where  the 
matter  inquired  of  would  affect  the  question 
of  the  assumption  by  the  company  of  the 
risk,  then  the  warranty  Is  material,  notwith- 
standing the  death  may  have  been  from  ae- 
cident  or  other  cause  totally  disconnected 
with  the  question  Inquired  of.  It  goes  Id 
such  Instance  to  the  validity  of  the  contract 
itself.  The  effect  of  these  warrontles  has 
been  fully  considered  In  the  cases  of  Assur- 
ance Society  V.  Reutllnger,  58  Ark.  528,  25 
S.  W.  835;  Franklin  Life  Ins.  Co.  v.  Galll- 
gan,  71  Ark.  295.  78  8.  W.  102,  100  Am.  St 
Rep.  73;  Mutual  Reserve,  etc.,  Ass'n  v.  Cot- 
ter, 72  Ark.  620,  83  S.  W.  821. 

There  was  a  question  of  fact  in  this  case 
which  should  have  gone  to  the  jury,  and  the 
court  erred  in  giving  a  peremptory  instruc- 
tion. 

Reversed  and  remanded. 


ST.  LOUIS,  T.  M.  ft  S.  R.  CO.  v.  CAIN. 

(Supreme  Court  of  Arkansas.     July  15,  1907.> 

1.  Railboaos— Irjubibb  to   Persons  on   or 
NEAB  Tracks— Pecautions  as  to  Sdch  Peb- 

BONB. 

A  brakeman  seeing  a  person  about  to  cross 
the  track  behind  standing  cars,_  against  wbJeb 
the  moving  cars  the  brakeman  is  on  are  about 
to  strike.  Is  entitled  to  act  on  the  assumption 
that  such  person  will  not  expose  himself  to 
danger  by  going  on  the  track,  unless  he  is  aware 
that  such  person  is  oblivious  of  his  peril. 

[EM.  Note.— For  cases  in  point,  see  Cent  Di«. 
vol.  41,  Railroads,  i  1280.] 
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2.  Same  — AcTioH   fob  Ihjubt— Sdfficiency 

OP  KVIDEXCE. 

Evidence  held  to  warrant  a  finding  that  a 
bralceman  was  aware  that  a  person  aboat  to 
cross  the  track  did  not  observe  moving  cars 
which  were  about  to  strilce  standing  cars  and 
the  consequent  danger  of  passing  behind  such 
standing  cars. 

[EJd.  Note. — For  cases  in  jpoint,  see  Cent.  Dig. 
vol.  41,  Railroads,  {  1350.] 

3.  Same  —  Neolioence  —  INJCBT   Avoidable 

NOTWITHSTANDINO     CONTBIBUTOBT     NEOLI- 
GBNCE. 

Where  a  brakeman,  aware  that  a  person 
about  to  cross  the  track  does  not  observe  mov- 
ing cars  which  are  about  to  strike  standing  cars, 
and  the  consequent  danger  of  passing  behind 
such  moving  cars,  fails  to  warn  him,  and  such 
person  is  injured.  If  such  warning,  if  given, 
would  have  been  in  time  to  have  prevented  the 
injury,  the  railroad  company  is  liable,  notwith- 
standing the  person  so  injured  may  have  been 
negligent  in  going  on  the  track  without  looking 
for  moving  cars. 

[Eld.  Note. — For  cases  in  point,  see  Ceot.  Dig. 
vol.  41,  Railroads,  {S  1324,  1325.1 

Appeal  from  Circuit  Court,  Cblcot  County; 
Z.  T.  Wood,  Judge. 

Action  by  Samuel  E.  Cain  for  personal  in- 
juries against  tlie  St  Louis,  Iron  Mountain 
&  Southern  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

T.  M.  Mehaffy  and  J.  E.  Williams,  for  ap- 
pellant.   Pugh  &  Wiley,  for  appellee. 

McCULLOCH,  J.  This  case  has  been  here 
on  a  former  appeal  and  was  reversed  and  re- 
manded for  a  new  trial.  Railway  v.  Cain,  79 
Ark.  225,  95  S.  W.  137.  On  a  trial  anew,  the 
plaintiff  recovered  judgment  for  damages, 
and  the  defendant  appealed.  The  facts  are 
sufficiently  stated  In  the  former  opinion,  and 
there  appears  to  have  been  no  material  dif- 
ference In  the  testimony  Introduced  at  the 
two  trials. 

The  court  gave  the  following  Instruction  at 
the  request  of  the  plaintiff:  "Even  though 
you  should  find  that  Cain  was  a  trespasser 
upon  defendant's  tracks,  and  had  no  right  to 
be  on  said  track  at  the  time  and  place  he  was 
Uijured,  still,  if  you  And  from  a  preponder- 
ance of  the  evidence  in  this  case  that.  In 
time  to  have  avoided  Injuring  Cain,  the 
brakeman  on  the  shunted  cars,  If  you  believe 
from  the  preponderance  of  the  evidence  that 
there  was  a  brakeman  thereon,  saw  that 
said  shunted  cars  were  moving  upon  the  dead 
cars — that  is,  cars  standing  still  on  the  side 
track — and  saw  that  said  shunted  cars  were 
going  to  strike  against  and. set  in  motion 
said  dead  cars,  and  that  he  also  saw  the 
plaintiff  Cain,  with  a  crowd  of  other  men 
crossing  and  about  to  cross  said  side  track 
a  short  distance  beyond  the  further  end  of 
said  dead  cars,  and  was  unaware  of  the  ap- 
proach of  said  shunted  cars,  and  so  oblivious 
to  such  danger,  and  that  be  thereafter  failed 
to  give  them  any  such  wamiug,  If  you  find 
from  a  preponderance  of  the  evidence  that 
he  could  have  given  them  such  warning  in 
time  to  have  prevented  the  Injury  after  be 


discovered  plaintiff's  perilous  condition,  but 
thereafter  willfully  or  wantonly  or  reckless- 
ly permitted  said  shunted  cars,  without  warn- 
ing, to  run  down  against  said  dead  cars  and 
to  knock  and  shove  them  against  Cain,  In- 
juring him,  and  that  If  such  a  warning  bad 
been  given,  plaintiff  Cain  could  and  would 
have  stayed  off  the  track  or  gotten  out  of 
the  way  of  the  dead  cars  thus  set  in  motion, 
and  that  the  failure  to  give  such  warning 
was  the  natural  and  proximate  cause  of  the 
Injury  to  plaintiff,  yon  will  find  for  the 
plaintiff."  The  court  also,  at  the  request  of 
the  defendant,  Instructed  the  jury  that.  If 
the  plaintiff  "was  also  guilty  of  negligence  by 
walking  down  the  track  and  stepping  thereon 
immediately  in  front  of  the  car,  without 
which  he  would  not  have  been  Injured,  then 
the  plaintiff  cannot  recover,  unless  you  fur- 
ther find  that  the  defendant's  employ^  saw 
him  upon  the  track,  and  became  aware  of  his 
negligence  in  time  to  have  avoided  Injur- 
ing blm  by  the  use  of  proper  care,  and  failed 
to  exercise  such  care." 

The  only  question  now  presented  Is  wheth- 
er or  not  there  was  evidence  sufilclent  to 
sustain  the  verdict  of  the  Jury.  These  In- 
structions proceed  upon  the  aasumptlcm  that 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence, and  they  submit  to  the  jury  the  ques- 
tion whether  or  not  the  servant  of  the  defend- 
ant on  the  moving  cars  discovered  the  per- 
ilous situation  of  the  plaintiff  in  time  to 
have  prevented  the  injury  by  the  exercise 
of  ordinary  care,  and  failed  to  exercise  such 
care.  We  think  the  evidence  was  sufficient 
upon  this  point  to  sustain  the  verdict  of  the 
Jury.  There  can  be  no  question  that  the 
Jury  were  warranted  in  finding  that  the 
brakeman  on  or  near  the  end  of  the  moving 
cars  saw  the  plaintiff  and  his  companions  as 
they  were  about  to  cross  the  track  behind  the 
standing  cars,  against  which  the  moving  cars 
were  about  to  strike,  and  that  he  observed 
their  movements.  Nor  can  It  be  plausibly 
urged  that  the  testimony  did  not  tend  to 
show  that  the  brakeman  could,  after  he  ob- 
served them  going  upon  the  track,  have  warn- 
ed them  of  the  danger  by  making  an  outcry 
and  calling  their  attention  to  the  moving 
cars.  The  most  serious  question  is  whether 
the  Jury  were  warranted  in  finding  that  the 
brakeman  knew,  or  had  reason  to  know,  that 
the  plaintiff  did  not  see  the  moving  cars, 
and  was  therefore  oblivious  of  his  peril,  for 
unless  the  brakeman  discovered  the  fact  that 
the  plaintiff  was  oblivious  of  the  danger  he 
had  the  right  to  act  upon  the  assumption 
that  the  latter  would  not  expose  himself  to 
it  by  golDg  upon  the  track.  It  is  not  a  ques- 
tion whether  the  brakeman  could  have  dis- 
covered the  plaintiff's  peril  In  time  to  have 
avoided  It,  but  whether  he  did  discover  it. 
Railway  Co.  v.  Evans,  74  Ark.  407,  86  &  W. 
42C,  and  cases  cited. 

There  was  a  crowd  of  six  or  eight  men. 
Including  the  plaintiff,  following  close  behind 
two  officers  who  had  charge  of  a  prisoner. 
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All  of  them  attempted  to  cross  the  track 
behind  the  standing  flat  cars,  and  the  line 
of  moving  dirt  cars  on  which  the  brakeman 
stood  was  rapidly  approaching  the  standing 
cars.  They  struck  the  flat  cars  with  so  much 
force  that  the  prisoner,  one  of  the  ofBcers 
who  had  hold  of  him,  and  the  plaintiff  and 
another  of  the  party  were  struck  by  the  car 
next  to  them.  The  plaintiff  was  Just  step- 
ping upon  the  track  when  he  was  struck, 
but  the  officers  and  prisoner  were  on  the 
track  ahead  of  him.  We  think  the  jury  were 
justified  by  the  evidence  In  concluding  that 
the  brakeman  was  aware  that  these  men  did 
not  observe  the  moving  cars  which  were 
about  to  strike  the  standing  flat  cars,  and 
that  they  were  In  the  act  of  unconsciously 
patting  themselves  in  a  position  which  he 
must  have  known  was  one  of  great  peril  to 
them.  This  being  true,  he  should  have  warn- 
ed tbem  of  the  peril,  but  failed  to  do  ao. 
If  the  jury  foand  that  state  of  facts  to  be 
tme.  It  constituted  negligence  on  tbe  part 
of  tbe  brakeman  which  rendered  the  defendant 
liable,  notwitfaatanding  the  plalntlfTs  negli- 
gence In  going  upon  the  track  without  look- 
ing for  moving  cars. 
Jndgmmt  afllrmed. 


WESTERN  COAL  &  MINING  CO.  t. 
BURNS. 

(Supreme  Court  of  Arkansas.    July  22,  1907.) 

1.  APPBAIV— VKBDICT— OONCI.T78IVBNB88. 

A  verdict  on  conflicting  evidence  is  conclu- 
sive on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  if  3935-3937.] 

2.  Mabtkb  and  Skbvant— Neqliqencb  of  Em- 
PLorfi  —  Disobedience  of  Rui.es  or  Em- 
ployment. 

An  employA  ftkiling  to  obey  tbe  rales  made 
for  his  protection  is  negligent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34.  Master  and  Servant,  {  759.] 

8.  Appeal— Verdict— Conclusiveness. 

A  verdict  based  on  positive  testimony  will 
not  be  rejected  on  appeal  because  of  contradic- 
tory circumstances,  and  because  It  is  contrary  to 
the  preponderance  of  tbe  testimony. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §S  3928-3934.] 

4.  Masteb  and  Sebvant— Injuby  to  Serv- 
ant—Contbibutoby  Negligence. 

In  an  action  for  injuries  to  an  employe 
while  working  with  a  defective  appliance,  ue 
Jury,  In  determining  whether  or  not  the  danger 
was  80  obvious  that  he  should  be  charged  with 
contributory  negligence,  should  consider  -his  age, 
experience,  and  degree  of  intelligence. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant,  {S  689-700.] 

6.  Sahs  —  AssTmiNG  Risk  —  Knowledge  of 
Defect— JIiNOK  Employ*. 

Where,  in  an  action  for  injuries  to  an  em- 
ploye 14  years  of  age  from  a  defective  appli- 
ance, tbe  employs  bad  notified  tbe  boss  of  tbe 
defect,  and  had  been  told  to  go  ahead  with  his 
work,  and  that  the  defect  would  be  repaired, 
be  was  not  barred  from  a  recovei-y  If  an  ordi- 
nary boy  of  his  age  and  experience  would  have 
eontinocd  la  tbe  lervioe  under  tbe  circomstanceB, 


and  if  he  knew  of  tbe  defect,  bnt  by  reason  of 
his  youth  did  not  appreciate  the  danger  there- 
from, he  did  not  assume  the  risk. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  84,  Master  and  Servant,  M  601-609.] 

8.  Same  —  Defectivk  Appliances  —  Assump- 
tion OF  Risk. 

Where  a  master  has  promised  to  repair  a 
defective  appliance,  the  employe  does  not  assume 
tbe  risk  of  injury  caused  tnereb^,  within  such  a 
period  of  time  after  tbe  promise  as  would  be 
reasonably  allowed  for  its  performance,  or  with- 
in any  period  which  would  not  preclude  all  rea- 
sonable expectation  that  the  promise  might  be 
kept 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  84,  Master  and  Servant  S8  641-644.] 

7.  Trial  —  iNBTBUcnoNS  —  Misleading    In- 

STRTTCTIONS. 

Where.  In  an  action  for  injuries  to  a  boy 
14  years  of  age  from  a  defective  appliance,  the 
court  charged  that  there  could  be  no  recovery 
if  be  was  {[uilty  of  contributory  negligence,  a 
charge  that  if  he  knew  of  the  defect,  but  by  rea- 
son of  bis  youth  "or  from  any  other  cause"  he 
did  not  appreciate  the  danger,  he  did  not  assume 
the   risk,   was   not  objectionable  as  leading  to 

i'ury  to  understand   that,  even   If  by  reason  of 
lis  own  negligence  he  failed  to  observe  tbe  dan- 
ger, be  did  not  assume  the  risk. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {  569.] 

8.  Mabteb  and  Sebvant— Injury  TO  Employ* 
— IssuKS — Inbtbdctionb. 

Where,  in  an  action  for  injuries  to  an  em- 
ploye in  consequence  of  a  defective  appliance, 
the  employer  relied  on  specific  acts  of  con- 
tributory negligence,  tbe  court  when  requested 
should  submit  the  specific  acts,  though  it  gave 
an  instruction.  In  general  terms,  submitting  the 
alleged  contributory  negligence. 

9.  Trial  —  INSTBUOTIONS  —  Assumption       of 
Fact. 

Where,  in  an  action  for  injuries  to  an  em- 
ploye, the  evidence  on  the  question  whether  the 
employe  was  at  the  time  of  the  injury  in  the 
place  required  by  the  rules  of  the  employer  was 
conflicting,  a  requested  instruction  that  if  it 
was  tbe  duty  of  the  employe  to  be  in  a  par- 
ticular place,  and  that  if  he  bad  been  there  be 
would  not  have  been  injured,  a  verdict  should 
be  rendered  for  the  employer,  was  properly  re- 
fused because  it  assumed  that  the  employe  was 
not  in  such  place. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trtal,  i  420.] 

10.  Appeal— Failure  to  Givr  Instbuotions 
-Right  to  Complain. 

One  cannot  complain  of  the  failure  of  Uie 
court  to  instruct  on  a  given  point  unless  he  asks 
for  a  correct  instruction,  especially  where  a 
correct  instruction  in  general  terms  baa  been 
given. 

11.  Trial- Instbuctionb  — Refusal  of  In- 
structions Embodied  in  Those  Given. 

It  is  not  error  to  refuse  Instructions  cov- 
ered by  those  given. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  S  651.] 

12.  Damages— Pbbsonai.  Injury  —  Ezcebbivk 
Damages. 

A  boy  14  years  old  was  injured ;  the  flesh 
and  muscles  bein^  torn  from  tbe  bones  on  one 
of  bis  legs,  and  his  back  and  hips  bruised.  He 
was  on  crutches  for  several  months,  and  there 
was  a  defect  in  his  ankle.  A  physician  testi- 
fied that  the  boy  would  be  lame  all  his  life. 
Held,  that  a  verdict  for  $1,500  was  not  exces- 
sive. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  U  878.  877.  878.] 
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13.  Sahb— Actions  fob  Loss  or  Skbvices  or 

CHitD— Excessive  Damages. 

A  verdict  for  $300,  in  an  action  by  the 
mother  of  the  boy  for  expenses  and  for  loss  of 
his  services  during  his  minority,  was  not  exces- 
sive. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dif. 
vol.  15,  Damages,  8  395.] 

Appeal  from  Circuit  Court,  Franklin  Conn- 
ty;    Jeptha  H.  Evans,  Judge. 

Separate  actions  by  Lutlier  Bums,  a  minor, 
and  by  Julia  Burns,  fals  mother,  against  tbe 
Western  Coal  &  Mining  Company.  From 
Judgments  for  plaiiitlfT  In  each  action,  de- 
fendant appeals.    Afllnued. 

Ira  D.  Oglesby,  for  appellant  Sam  R. 
Cliew,  for  appellees. 

Mcculloch,  J.  This  appeal  involves 
judgments  for  the  recovery  of  damages  In 
two  actions  against  appellant.  Western  Coal 
&  Mining  Company;  one  Instituted  by  Lutber 
Burns,  a  minor,  to  recover  for  physical  and 
mental  suffering  and  permanent  irtiyslcal  In- 
Jury  resulting  from  alleged  negligence  of  ap- 
pellant, and  tbe  other  Instituted  by  Julia 
Burns,  bis  mother,  to  recover  for  loss  of  bis 
services,  during  disability,  expenses  of  med- 
ical attention,  nurse  hire,  etc,  resulting  from 
said  alleged  negligence.  Tbe  cases  wei-e 
tried  together,  and  In  tbe  first  case  tbe  Judg- 
ment was  for  the  sum  of  $1,500,  and  in  tbe 
second  tbe  Judgment  was  for  $300.  Luther 
Bums  was,  at  tbe  time  he  received  the  In- 
juries complained  of,  a  boy  14  years  old,  and 
was  employed  as  a  trapper  In  appellant's 
coal  mine.  His  duties  were  to  watch  tbe 
switch  on  tbe  pit  track,  and  to  throw  the 
switch  for  tbe  motor  cars  passing  along  tbe 
tracks.  Tbe  specific  acts  of  negligence  set 
forth  in  tbe  complaint  were:  "That  tbe  de- 
fendant allowed  tbe  taps  or  nuts  on  tbe  bolts 
on  tbe  switch  In  said  track  to  become  loose, 
tbe  nuts  to  fall  off  of  the  bolts,  and  the 
threads  on  said  bolts  to  become  so  worn  that 
they  would  not  bold  and  retain  tbe  nuts  or 
taps  on  same  so  as  to  hold  said  switch  In  a 
secure  and  reasonably  safe  condition;  that 
the  latch  that  held  tbe  rails,  or  should  have 
held  tbe  rails.  In  said  switch  In  proper  posi- 
tion, became  so  loose  that  It  would  not  re- 
main In  proper  position  and  allowed  and  per- 
mitted the  points  of  the  rails  In  said  switch 
to  become  so  separated  that  tbe  said  motor 
and  cars.  In  passing  over  same,  would  split 
and  mount  siild  rails  and  become  derailed." 
It  is  alleged  that  by  reason  of  these  defects 
tbe  motor  and  cars,  in  passing  over  the 
switch,  left  tbe  track  and  struck  and  injured 
Burns. 

The  switch  In  question  was  situated  at  a 
point  where  the  pit  track  connects  with  the 
main  track  and  with  a  track  running  off  into 
another  passage  way  or  entry  called  the  "Sev- 
enth North  Entry" ;  the  switch  being  placed 
there  so  as  to  shift  tbe  motor  and  cars  from 
tbe  pit  track  to  one  of  these  tracks  when  de- 
sired. Tbe  trapper  stood  at  this  switch  and 
set  it  for  the  motor  and  cars  to  go  straight 


on  down  the  main  tradk,  or  into  the  Seventh 
North  Entry,  according  to  direction.  There 
was  a  door  across  the  north  entry  track 
which  was  closed  when  the  accident  occur- 
red, and  about  10  feet  beyond  this  door  an 
air  course  or  chamber  ran  off  at  right  angle 
from  tbe  entry.  Bums  testified  that  his  in- 
structions were,  when  be  set  tbe  switch  for 
cars  to  pass,  to  go  into  this  air  course  and 
stand  until  the  cars  passed  On  this  occa- 
sion, a  motor  with  cars  attached  approached 
the  switch,  coming  down  the  pit  track,  des- 
tined to  continue  down  the  main  track. 
Bums  testified  that  be  set  tbe  switch  for 
the  cars  to  go  on  down  the  main  track,  and 
signaled  the  motorman  accordingly ;  that  aft- 
er setting  the  switch  be  went  through  tbe 
door  across  the  north  entry,  and  stationed 
himself  back  up  In  the  air  course,  as  he  was 
Instructed  to  do.  The  cars,  instead  of  going 
straight  on  down  the  main  track,  turned  at 
the  switch  into  the  north  entry,  went  througli 
the  closed  door  across  the  track,  and  In  some 
way  struck  Burns  and  Injured  him.  He  was 
found  under  tbe  motor  badly  injured.  The 
door  was  shattered,  and  some  of  tbe  cars 
were  piled  up  on  the  motor,  but  tbe  motor 
was  not  derailed.  Bums  testified  that  wmle 
standing  In  a  stooping  position  In  the  air 
course  he  was  struck  by  a  board  or  timber 
from  tbe  shattered  door  and  Knocked  upon 
the  track,  where  be  was  struck  and  run  over 
by  the  motor.  Tbe  principal  controversy  of 
fact  Is  whether  Bums  negligently  set  the 
switch  for  the  north  entry  track,  Instead  of 
tbe  main  track,  as  be  should  have  done,  there- 
by tuming  tbe  cars  Into  the  north  entry ;  or 
whether  the  alleged  defective  condition  of 
the  switch  caused  it  to  fall  to  connect  tbe 
rails  so  as  to  allow  the  cars  to  pass  on  down 
tbe  main  track  and  to  cause  them  to  turn 
Into  the  north  entry.  There  was  a  conflict  in 
tbe  testimony  on  this  point,  and,  it  being 
sufficient  to  sustain  tbe  finding  of  the  Jury, 
we  must  treat  tbe  question  as  settled  that 
Bums  set  tbe  switch  properly,  and  that  the 
defect  in  tbe  switch  caused  the  cars  to  turn 
Into  tbe  north  entry.  There  was  also  testi- 
mony to  the  effect  that  Burns  notified  appel- 
lant's pit  boss,  who  was  a  vice  principal,  at 
the  defective  condition  of  tbe  switch,  and 
that  the  latter  promised  to  have  It  repaired, 
but  failed  to  do  so. 

Learned  coimsel  for  appellant  contends 
with  much  force  that  tbe  evidence  shows  con- 
clusively that  Bums  could  not  have  been 
back  Ii\  the  air  course,  where  be  should  hare 
stood  after  setting  tbe  switch,  but  must  have 
been  out  on  the  truck  or  near  it  when  be  was 
Injured.  If  this  Is  found  to  be  true.  It  pre- 
cludes recovery,  as  tbe  employe  Is  bound  to 
obey  rules  made  for  his  safety  and  protec- 
tion, and  Is  guilty  of  negligence  when  be 
falls  to  do  so.  It  does  appear  highly  Im- 
probable that  he  was  back  In  the  air  course, 
but  he  swears  positively  that  he  was  there, 
and  that  be  was  struck  on  tb<>  head  by  a  piece 
Of  plank  and  knocked  Into  the  entry,  where 
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tbe  motor  struck  him.  He  Is  contradicted  by 
otber  witnesses,  who  testified  concerning  bla 
physical  injury,  and  who  failed  to  find  any 
wonnd  on  bis  head.  We  cannot  say,  how- 
ever, that  It  was  impossible  for  tbe  Injury  to 
have  occnrred  in  the  way  In  which  Bums 
swears  that  it  did,  and  we  should  not,  when 
the  Jury  have  credited  bis  poaitive  testimony, 
reject  it  because  It  is  contradicted  by  cir- 
cumstances and  seems  to  us,  according  to 
tbe  preponderance  of  tbe  testimony,  to  be 
untrue.  Waters  Pierce  Oil  Co.  t.  Knlsel,  79 
Ark.  608,  96  S.  W.  342,  and  cases  cited. 

It  Is  argued  that  even  if  tbe  alleged  de- 
fects in  tbe  switch  existed,  and  the  pit  boss 
was  Informed  of  their  existence  and  promised 
to  repair  them,  yet  It  must  be  held  as  a  mat- 
ter of  law  that  Boms  by  proceeding  with  his 
work  with  tbe  defective  appliances,  assumed 
tbe  risk  of  Injury  from  such  defects.  Tbe 
court  gave  the  following  instruction  on  this 
subject,  over  appellant's  objection:  "(7)  If 
there  were  defects  in  the  appliances  as  set 
forth  in  tbe  complaint,  and  tbe  boy,  Bums, 
knew  thereof  and  complained  to  the  pit  boss 
about  them,  and  tbe  boss  ordered  him  to  con- 
tinue his  work,  saying  tltat  he  would  repair 
tbe  defect  when  he  got  ready,  and  thereupon 
tbe  boy.  Burns,  continued  in  his  work  and 
was  injured  by  reason  of  such  defects,  he  Is 
not  barred  from  a  recovery,  thereby,  if  other- 
wise entitled  to  recover,  if  an  ordinary  boy 
of  his  age,  experience  and  intelligence  would 
have  continued  in  tbe  service  under  tbe  same 
circumstances."  Appellant  asked  for  the  fol- 
lowing Instruction,  which  tbe  court,  over  ob- 
jection, modified  by  adding  tbe  italicised 
clause:  "(8)  If  the  evidence  shows  that  any 
bolt  connected  with  tbe  switch  was  out  of  re- 
pair, and  that  this  caused  the  accident,  yet 
if  you  further  believe  from  tbe  evidence  that 
Bums,  for  several  days  prior  to  tbe  accident, 
knew  of  this  defect  and  knew  and  appreciat- 
ed the  danger  of  working  about  the  switch 
while  in  this  coudition,  and  knowing  of  the 
defect  and  appreciating  the  danger,  contin- 
ued to  work  at  the  switch,  he  assumed  tbe 
risk  of  injury  by  reason  of  such  defect  and 
cannot  recover.  But  if  he  knew  of  the  de- 
fect aforesaid,  if  it  ewisted,  but  by  reason  of 
his  youth,  or  from  any  other  cause,  did  not 
appreciate  the  danger  therefrom  hy  continu- 
ing to  work,  and  so  continued  to  icork,  then 
he  did  not  assume  such  risk  and  hazard,  and 
it  not  thfrcJiy  barred  from  recovering  by 
reaxnii  of  having  assumed  the  risk  himself." 

These  Insti-uctions  are  not  incorrect  state- 
ments of  the  law  applicable  to  tbe  facts  of 
this  case.  It  was  a  question  for  tbe  jury  to 
determine  whetlier  or  not  the  danger  was  so 
obvious  that  Burns  should  be  charged  with 
contributory  negligence  in  proceeding  with 
bis  work  with  the  defective  appliances,  and 
In  reaching  a  conclusion  on  this  question  his 
age,  experience,  and  degree  of  Intelligence 
were  proper  matters  for  consideration,  when 
It  is  shown  that  be  was  an  inexperienced 
youth.    It  was  also  proper  to  tell  the  Jury 


that  in  determining  whether  or  not  Burns 
assumed  tbe  risk  of  danger  In  proceeding  in 
his  work  with  the  defective  appliances,  and 
in  determining  whether  or  not  be  appreciated 
the  danger  In  so  continuing  tbe  work,  they 
should  consider  his  youth  and  other  causes 
for  not  appreciating  the  danger.  It  must  be 
remembered  that  these  Instructions  were  giv- 
en in  a  case  where  tbe  injured  employd  was 
a  boy  14  years  of  age  and  necessarily  below 
the  age  of  mature  discretion.  There  was  evi- 
dence to  the  effect  that  he  notified  the  pit 
boss  of  the  defect,  and  was  told  to  go  ahead 
with  bis  work,  and  that  tbe  defects  would  be 
repaired  in  due  time.  It  would  establish  an 
intolerable  condition  of  the  law  to  hold  that 
the  youth  or  inexperience  of  an  employ^ 
should  not  be  considered  In  determining 
whether  or  not  he  had  assumed  the  risk  of  a 
danger  caused  by  the  negligent  act  of  the  em- 
ployer, for  it  Is  of  tbe  very  essence  of  tbe 
doctrine  of  assumed  risk  that  tbe  employs 
must  have  realized  the  danger  to  which  he 
was  exposed  by  tbe  negligent  act  of  bla  em- 
ployer before  he  can  be  held  to  hare  assumed 
the  risk  of  it.  C,  O.  &  O.  R.  Co.  v.  Jones, 
77  Ark.  367,  92  8.  W.  244,  4  L.  R.  A.  (N.  S.) . 
837 ;  Southern  Cot.  Oil  Co.  t.  Spotts,  77  Ark. 
458,  92  S.  W.  249.  The  servant  has  a  right 
also  to  rely  upon  tbe  superior  knowledge  of 
tbe  master,  and  to  proceed  upon  the  assur- 
ance that  it  Is  safe  to  do  so,  and  that  tbe 
defects  will  be  repaired.  The  correct  rule  is, 
we  think,  stated  In  Sherman  &  Redfield  on 
Negligence  (volume  1,  |  215)  as  follows: 
"There  is  no  longer  any  doubt  that  where  a 
master  has  expressly  promised  to  r^alr  a 
defect  the  servant  does  not  assume  the  risk 
of  an  injury  caused  thereby  within  such  a 
period  of  time  after  the  promise  as  would  be 
reasonably  allowed  for  Its  performance,  or, 
Indeed  within  any  period  which  would  not 
preclude  all  reasonable  expectation  that  the 
promise  might  be  kept"  Tbe  modification  to 
Instruction  No.  8,  Just  quoted,  Is  especially 
criticised  wherein  it  says  that,  if  Bums  "by 
reason  of  his  youth,  or  any  otber  cause,"  did 
not  appreciate  tbe  danger,  then  he  would 
not  be  deemed  to  have  assumed  the  risk. 
It  is  argued  that  the  jury  might  have  under- 
stood this  to  mean  that,  even  if  by  reason  of 
his  own  negligence  be  failed  to  observe  and 
realUed  the  danger,  be  would  not  be  deemed 
to  have  assumed  tlie  risk.  We  do  not  think 
tbe  language  is  fairly  open  to  that  construc- 
tion, when  we  consider  that  tbe  court  told 
tbe  Jury,  in  several  otber  Instructions,  that 
there  could  be  no  recovery  if  Burns  was 
guilty  of  negligence  which  contributed  to  bis 
own  Injury. 

Tbe  court  refused  to  give  tbe  following  In- 
struction, at  appellant's  request:  "iS)  You 
are  instructed  that,  if  the  evidence  shows 
that  it  was  the  duty  of  Burns,  after  throw- 
ing the  switch,  to  go  into  the  seventh  north 
entry  and  then  up  into  the  air  course,  so  as 
to  be  out  of  danger  in  case  of  accident,  and 
that  if  he  had  done  this  he  would  not  have 


Digitized  by 


Google 


538 


104  SOUTHWESTERN  REPORTER. 


(Ark. 


been  Injured,  yon  will  find  for  the  defend- 
nnt."  Appellant  was  clearly  entitled  to  have 
the  qnestlon  specWcally  submitted  whether  or 
not  Burns  stationed  himself  in  the  place  of 
safety  where  he  was  instructed  to  go,  and  If 
a  correct  Instruction  had  been  asked  it  would 
have  been  error  to  refuse  It  It  Is  true  that 
the  court  gave  Instruction  In  general  terms 
submitting  the  alleged  contributory  negli- 
gence of  the  plalnticr,  but  when  asked  it 
should  bare  given  instructions  submitting  the 
alleged  specific  acts  of  negligence.  St.  Louis 
S.  P.  Ry.  Co.  Y.  Orabtree,  69  Ark.  1S4,  62 
S.  W.  64.  But  this  Instruction  was  not  a  cor- 
rect one.  It  plainly  assumed  that  Bums  did 
Dot  go  Into  the  entry  where  he  was  instructed 
to  go.  Instead  of  leaving  that  question  to  the 
Jury,  as  It  was  a  disputed  one.  A  party 
cannot  complain  at  the  failure  of  the  court 
to  instruct  on  a  given  point  in  a  case,  unless 
he  himself  asks  for  a  correct  instruction.  Al- 
lison V.  State,  74  Ark.  444,  86  8.  W.  409. 
Especially  is  this  true  where  a  correct  In- 
struction on  the  subject  In  general  terms  has 
been  given,  and  the  party  is  asking  for  a 
specific  one. 

Other  refused  instructions  ate  folly  cover- 
ed by  those  given  by  the  court,  and  no  error 
Is  found  In  that  respect. 

Appellant  contends  that  the  damages  are 
excessive,  but  we  conclude  that  the  evidence 
was  sufficient  to  sustain  the  assessment  of 
damages  in  both  cases.  The  boy  was  very 
painfully  injured.  The  flesh  and  muscles 
were  torn  from  the  bone  on  one  of  his  legs, 
and  his  back  and  hips  were  bruised.  He  was 
on  crutches  for  several  months,  and  there  is 
some  evidence  of  a  permanent  injury.  The 
physician  who  attended  him  testified  that 
at  the  time  of  the  trial  he  still  observed  a 
defect  in  his  ankle,  and  thought  he  would  be 
lame  all  bis  life.  We  cnnnot  say  that  this 
evidence  did  not  warrant  an  assessment  of 
|1,500  damages.  Nor  was  an  assessment  of 
$800  to  the  mother  for  expenses  and  loss  of 
her  son's  services  during  minority  excessive. 

Judgment  affirmed. 


ROAOH   T,   RICHARDSON   et   al. 
(Supreme  Court  of  Arkansas.     July  15,  1907.) 

1.  HusnANO  ANn  Wife— Estates  bt  Ektibk- 
TT— Evidence. 

Evid>!nce  held  to  support  a  finding  that  a 
contract  for  the  sale  of  the  land  in  controversy 
was  made  to  husband  and  wife  jointly,  and  not 
to  the  husband  alone. 

2.  Appeait-Pleadings— Amendment. 

Where  evidence  not  within  the  issues  raised 
by  the  answer  was  admitted  without  ohjection, 
it  would  be  considered  on  appeal  as  though  the 
answer  had  been  amended  to  conform  to  the 
proof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  i  3621.] 

3.  Veruob  and  Pubohases— Rights  or  Vsif- 

PER. 

One  who  holds  a  bond  for  title  to  land  from 
the  holder  of  the  lesal  title  has  an  equitable  es- 
tate in  the  land  which  is  descendible  by  inher- 


itance, devisable  by  will,  and  alienable  by  deed, 
precisely  as  though  it  were  an  absolute  estate 
of  inheritance  at  law,  subject  only  to  the  rights 
of  the  vendor. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  g  376.] 

4.  Husband  ano  Wife— Purchase  of  Land 
—Estate  bt  the  Entieett. 

Where  a  contract  for  the  sale  of  land  was 
executed  during  coverture  to  husband  and  wife, 
the  equitable  estate  created  was  one  by  the  en- 
tirety, 80  that  on  the  husband's  death  before  full 
payment  of  the  price,  and  the  wife's  completion 
of  such  payment,  she  was  entitled  to  the  entire 

groperty  free  from  any  claim  by  the  husband's 
eirs. 

[E<d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  (  7ai 

Hill,  C.  J.,  dissenting  in  part. 

Appeal  from  Clay  Chancery  Court;  Vi.  D. 
Robertson,   Chancellor. 

Suit  by  Charlotte  Roach  against  Ed  Rich- 
ardson and  others.  From  a  decree  in  favor 
of  defendants,  complainant  appeals   Affirmed. 

This  suit  was  brought  by  appellaut  against 
appellees  in  the  Clay  county  chancery  coiu^ 
The  complaint  alleged  that  on  the  29th  day 
of  June,  1887,  John  Whitson  died  seised  in  fee 
of  a  certain  tract  of  land  In  Clay  county, 
which  is  described  In  the  complaint;  that 
Whitson  left  Sallie  Whitson  his  widow,  and 
the  appellant  his  sister,  and  sole  heir  at  law ; 
that  at  the  time  of  his  death  Whitson  owed 
a  balance  of  the  purchase  money  on  said 
land,  which  the  widow  paid  and  took  the 
deed  to  herself;  that  she  married  one  Cole, 
and  after  he  died  she  married  Ed  Richard- 
son, that  she  remained  in  possession  of  the 
land  with  her  husband  Richardson  until  her 
death  in  1902;  that  before  her  death  she  at- 
tempted to  convey  said  land  by  will 'to  Ed 
Richardson  for  life,  with  remainder  to  Jes- 
sie Miller  Richardson,  Rosette  Richardson, 
and  Fred  Cole;  that  Richardson  was  in  pos- 
session of  the  land  by  bis  tenant,  and  bad 
received  the  rents  and  profits  therefrom 
since  the  death  of  his  wife,  which  amounted 
to  $500.  Appellant  prayed  that  the  deed  to 
Sallie  Whitson  be  canceled,  and  that  she 
have  Judgment  for  $500,  the  rents  and  prof- 
its. The  appellees  denied  that  John  Whitson 
died  seised  and  possessed  of  the  land  men- 
tioned, denied  that  Whitson  had  purchased 
the  land,  and  alleged  that  Sallie  Whitson  bad 
purchased  the  land,  admitted  that  John  Whit- 
son died  leaving  Sallie  his  widow  and  appel- 
lant his  sole  heir,  alleged  that  Sallie  Whit- 
son paid  a  part  of  the  purchase  money  prior 
to  tbe  death  of  John  Whitson,  and  after  his 
death  that  she  paid  tbe  balance  with  her  own 
means.  The  marriage  of  Sallie  Whitson, 
then  Cole,  with  Ed  Richardson,  Is  admitted, 
also  that  she  remained  In  possession  of  the 
land  until  her  death,  also  that  she  executed 
the  will  as  alleged  in  the  complaint;  but  It 
la  denied  that  Ed  Richardson  received  the 
rents  and  profits  since  his  wife's  death. 
The  answer  of  tbe  minors  was  through  tbeir 
guardian  ad  litem,  and  denied  all  the  allega- 
tions of   tbe  complaint     Tbe  court,   after 
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bearing  the  evidence,  fonnd  generally  In  fa- 
vor of  appellees,  and  rendered  judgment  ac- 
cordingly quieting  their  title  as  against  the 
appellant 

J.  L.  Taylor  and  P.  G.  Taylor,  for  appel- 
lant    D.  Hopson,  for  appellees. 

WOOD,  J.  (after  stating  the  facts  as  above). 
The  contention  of  appellees  that  Sallie  Whlt- 
son  bought  the  land  from  the  owner,  W.  C. 
Gregson,  and  paid  for  same  with  her  own 
means,  has  no  evidence  in  the  record  to  sup- 
port It.  As  to  whether  or  not  the  land  in 
controversy  was  purchased  by  John  Whit- 
son  alone,  or  by  him  and  his  wife  jointly,  la 
purely  a  question  of  fact  Witnesses  for  ap- 
pellant testified  that  Whitson  told  them,  soon 
after  he  had  talcen  possession  of  the  land  in 
controversy,  that  be  had  bought  the  same 
and  was  to  pay  $600  for  It  la  Installments. 
The  best  evidence  to  support  the  contention 
of  appellant  is  that  of  the  witness  Taylor, 
who  said  that  he  thought  that  he  drew  up 
the  papers  concerning  the  purchase  of  the 
land,  but  was  not  sure  about  it,  and  did  not 
state  It  as  a  fact  He  was  the  attorney  of 
Gregson,  the  owner,  and  transacted  a  great 
deal  of  business  for  him.  He  says  that  Greg- 
son and  Whitson  talked  over  with  him  the 
matter  of  the  sale  of  the  land  by  Gregson 
to  Whitson,  says  that  the  consideration  was 
$600,  and  that  the  first  payment  was  made 
in  live  stock.  He  did  not  write  the  deed,  but 
thought  he  wrote  the  bond  for  title  and  the 
notes  for  the  balance  of  the  purchase  money. 
He  says  that  there  was  nothing  said  by  ei- 
ther Gregson  or  Whitson  that  went  to  show 
that  Sallie  Whitson  was  a  party  to  the  con- 
tract There  were  only  two  parties  to  the 
contract  and  they  were  John  Whitson  and 
W.  C.  Gregson.  That  one  of  the  reasons  for 
his  definite  recollection  was  that  he  wanted 
to  buy  the  land  himself,  and  before  he  could 
get  In  shape  to  buy  It  Whitson .  bought  it 
The  above,  with  proof  to  the  effect  that  Sal- 
He  Whitson  owned  no  property  at  the  time 
she  Intermarried  with  John  Whitson,  Is  the 
evidence  upon  which  appellant  relies  to  have 
the  deed  which  was  executed  to  Sallie  Rich- 
ardson, formerly  Whitson,  canceled.  Appel- 
lees, to  support  their  contention  that  the  sale 
of  the  land  was  made  to  John  Whitson  and 
bis  wife,  Sallie,  jointly,  had  the  testimony 
of  Mrs.  Ingram,  who  was  appellant's  wit- 
ness, to  the  effect  that  she  was  once  the  wife 
of  Gregson;  that  her  husband  sold  the  land 
In  controversy  to  John  Whitson  and  Sallie 
Whitson;  that  to  the  best  of  her  re?ollectlon 
there  were  three  payments ;  that  she  thought 
John  and  Sallie  Whitson  gave  their  notes 
for  the  deferred  payments.  After  John  Whit- 
son died,  Sallie,  who  had  then  married  an- 
other man,  paid  the  last  of  the  purchase 
money,  and  Gregson  and  witness,  his  wife, 
made  her  a  deed  to  the  land  in  controversy. 
Appellee  Bd  Richardson  testified  that  he  had 
seen  and  read  a  bond  for  title,  or  an  agree- 


ment for  the  sale  of  the  land  In  controversy, 
made  by  W.  0.  Gregson  and  S.  E.  Gregson 
to  Sallie  and  John  Whitson,  and  also  two 
notes  of  1200  each,  executed  by  Sallie  Whit- 
son and  John  Whitson  to  Gregson  for  part  of 
the  purchase  money,  that  these  papers  were 
In  the  possession  of  his  wife,  who  was  for- 
merly Sallie  Whitson,  and  that  he  and  his 
wife,  not  considering  them  of  any  value,  de- 
stroyed them.  In  view  of  this  testimony,  we 
cannot  say  that  the  finding  of  the  chancellor 
was  clearly  against  the  preponderance  of 
the  evidence.  In  the  sharp  conflict  of  the 
testimony  and  the  difficulty  of  ascertaining 
the  real  facts  by  a  preponderance  of  the  tes- 
timony, we  will  treat  the  finding  of  the  chan- 
cellor as  persuasive,  and  sustain  It 

The  testimony  on  behalf  of  appellees  did 
not  tend  to  show  that  the  land  was  convey- 
ed to  Sallie  Whitson  solely  as  was  set  up  In 
her  answer.  But  the  testimony  was  taken, 
and,  without  objection,  was  directed  to  the 
Issue  of  whether  or  not  the  land  was  con- 
veyed to  her  and  her  husband  Whitson  joint- 
ly. The  court  below  so  treated  the  Issue  as 
thus  joined  on  the  proof,  and  after  judgment 
we  will  treat  the  answer  as  amended  to  cor- 
respond with  the  proof.  Sorrels  v.  Self,  43 
Ark.  451;  Railway  v.  Trlplett,  54  Ark.  289, 
16  S.  W.  831,  16  S.  W.  266;  Texarkana  Gas 
Go.  V.  Orr,  59  Ark.  216,  27  S.  W.  66,  43  Am. 
St  Rep.  30. 

Did  the  bond  for  title  or  contract  of  sale 
convey  to  John  Whitson  and  his  wife  an  es- 
tate In  entirety?  In  Strauss  v.  White,  60 
Ark.  167-170,  51  S.  W.  64,  65,  this  court 
said:  "It  has  been  uniformly  held  by  this 
court  that  when  the  owner  sells  land,  takes 
the  notes  of  the  vendee  for  the  purchase 
money,  and  executes  to  him  a  bond  for  title, 
the  effect  of  the  contract  Is  to  create  a  mort- 
gage in  favor  of  the  vendor  upon  the  land  to 
secure  the  purchase  money,  subject  to  all 
the  essential  incidents  of  a  mortgage,  as  ef- 
fectually as  If  the  vendor  had  conveyed  the 
land  by  an  absolute  deed  to  the  vendee  and 
taken  a  mortgage  back  to  secure  the  purchase 
money.  It  follows  then  that  the  vendee,  in 
analogy  to  the  mortgagor.  Is  the- owner  of  an 
equity  of  redemption,  and  that  his  is  the 
real  and  beneficial  estate  which  is  descendi- 
ble by  Inheritance,  devisable  by  will,  and 
aiienablo  by  deed  precisely  as  If  It  were  ap 
absolute  estate  of  inheritance  at  law,  sub- 
ject of  course,  to  the  rights  of  the  vendor" — 
citing  and  quoting  previous  opinions.  4  Kent's 
Com.  160.  One  who  bold.s  bond  for  title 
from  the  holder  of  the  legal  title  has  an 
equitable  estate  in  the  land  so  conveyed  to 
him.  In  equity  he  Is  the  real  owner,  but 
subject  to  have  his  interest  defeated  or  tak- 
en away  if  he  fails  to  comply  with  tlie  con- 
ditions of  the  bond.  Norman  v.  Pugli,  75 
Ark.  52,  86  S.  W.  8.33.  Here  It  Is  not  pre- 
tended that  the  conditions  of  the  bond  were 
not  fulfilled  by  Whitson  and  his  wife.  The 
deed  to  her  after  the  death  of  her  husband 
evidenced  the  conveyance  of  the  entira  estate 
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which  was  hera  by  right  of  survivorship  at 
bis  death.  "If  an  .estate  In  land  be  given  to 
the  husband  and  wife,  or  a  Joint  purchase  be 
made  by  them  during  coverture,  they  are  not 
properly  Joint  tenants,  Dor  tenants  In  com- 
mon, for  they  are  but  one  person  In  law,  and 
cannot  take  by  moieties.  They  are  both 
seised  of  the  entirety,  and  neither  can  sell 
with  the  consent  of  the  other,  and  the  sur- 
vivor takes  the  whole.  This  species  of  ten- 
ancy arises  from  the  unity  of  husband  and 
wife,  and  It  applies  to  an  estate  in  fee,  for 
life  or  for  years."  2  Kent's  Com.  132.  See 
Branch  v.  Polk,  61  Ark.  388,  33  S.  W.  424,  30 
L.  a  A.  324,  54  Am.  St  Rep.  266;  Shaw  v. 
Hearsey,  5  Mass.  621. 

It  follows  that  the  decree  of  the  court  de- 
nying the  relief  prayed  by  appellants  was 
correct,  and  the  same  Is  affirmed. 

niLL,  O.  J.  (dissenting).  This  evidence, 
taken  as  a  whole,  convinced  me  that  the 
claim  that  the  deed  in  question  was  jointly 
made  to  the  husband  and  wife  was  an  after- 
thought, and  is  not  sustained  by  a  preponder- 
ance of  the  evidence. 


MIDLAND  VALIiET  R.  CO.  v.  HAMILTON. 
(Supreme  Court  of  Arkansas.     July  22,  1907.) 

1.  Appkai,—Discbetion— Reception  of  Evi- 
dence—Review. 

Exercise  of  the  trial  court's  discretion  in 
permitting  plaintiff  to  ask  leading  questions  of 
his  own  witnpssps  affords  no  ground  for  re- 
versal of  a  judgment  for  plaintiff,  unless  the  Su- 
preme Court  is  convinced  that  the  departure 
was  prejudicial   to  defendant. 

[E<1.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  3855.] 

2.  CoNTiNtiANCE— Absence  oi-  Witness. 

In  the  absence  of  a  showing  of  diligence  in 
procuring  the  attendance  of  a  witness,  bis  where- 
abouts, and  as  to  what  effort  had  been  made  to 
procure  bis  attendance  after  the  necessity  for 
having  bis  testimony  had  arisen,  the  court  does 
not  abuse  its  discretion  in  refusing  a  postpone- 
ment for  three  hours. 

(Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  10,  Continuance,  {  74.] 

8.  Trial  —  Objections  to  Instbuctions  — 
Scope. 

A  general  objection  to  an   instruction,  re- 

?uiring  tliat  carriers  "must  be  extremely  care- 
ni"  to  avoid  injuring  passengers,  was  insufli- 
cient  to  call  to  the  trial  court's  attention  the 
contention  that  the  words  quoted  were  incor- 
rect. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial.  S  080.1 

4.  Carriers— I  N.JURIES  to  Passengers. 

Where  plaintiff  was  thrown  from  the  plat- 
form of  a  passenger  train  by  a  sudden  jerk  be- 
fore the  train  had  arrived  at  its  station,  be 
could  prove  that  he  was  induced  to  go  on  the 
platform  by  a  premature  call  of  the  station  by 
the  carrier's  servants. 

5.  Same— Instructions. 

An  instruction  that  the  burden  was  on 
plaintiff  to  show  that,  after  the  stopping  of  de- 
fendant's train  at  what  plaintiff  haa  reason  to 
believe  was  bis  station,  defendant  negligently 
put  the  train  in  motion  liefore  plaintiff  bad  time 
to  depart  therefrom  by  the  exercise  of  ordinary 


care,  and  that  by  putting  the  train  in  motion 
by  a  sudden  motion  or  Jerk  he  was  injured,  was 
proper. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  i  1286.] 

6.  Trial— Request  to  Chabok— iRSTBUonoNS 
Already  Given. 

It  is  not  error  to  refuse  requests  to  charge 
fully  covered  by  instructions  given. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  48,  Trial,  (  651.] 

7.  Carriers  —  Injuries  to  Passengers  —  In> 
btructions. 

Instructions  tliat  a  passenger  could  not  re- 
cover for  injuries  on  allegations  of  gross  negli- 
gence of  defendant  in  calling  a  station  in  the 
manner  and  at  the  time  it  did,  and  in  failing  to 
warn  plaintiff  of  the  danger,  were  properly  re- 
fused as  leading  the  jury  to  disregard  the  negli- 
gence of  defendant's  servant  in  prematurely  call- 
ing the  station  and  in  failing  to  warn  plaintiff 
before  suddenly  moving  the  train  after  having 
induced  him  to  go  on  the  platform ;  the  court 
having  charged  that,  if  the  jury  believed  that 
plaintiff  was  not  thrown  from  the  train  by  a 
sudden  starting  thereof  or  a  sudden  jerk  after 
it  came  to  a  stop,  they  should  find  for  defendant 

8.  Same— Intoxication. 

A  passenger's  intoxication  at  the  time  he 
was  injured  by  being  thrown  from  the  train  was 
not  material  unless  it  contributed  to  the  Injury. 

9.  Appeal  —  Misconduct  op  Judge— Preju- 
dice. 

A  Judgment,  supported  by  abundant  evi- 
dence, submitted  to  a  jury  under  proper  instruc- 
tion, will  not  be  reversed  on  appeal  l>epause  of 
the  alleged  misconduct  of  the  judge,  unless  it 
appears  tliat  the  judge's  conduct  tended  to 
prejudice  appp"'nt's  substantial  rights. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  4134.] 

Hill,  0.  J.,  dissenting. 

Appeal  from  Circuit  Court  Sebastian  Oonn- 
tjr;  Styles  T.  Rowe,  Judge. 

Action  by  J.  I>.  Hamilton  against  the  Mid- 
land Valley  Railroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Ira  D.  Oglesby,  for  appellant.  James  O. 
Johnston  and  Prentiss  B.  Rowe,  for  appellee. 


McCUL/LOCH,  J.  This  is  an  action  insti- 
tuted by  J.  L.  Hamilton  against  the  Midland 
Valley  Railroad  Company  .to  recover  damages 
for  the  loss  of  his  arm,  which  was  caused 
by  his  having  been  thrown  from  a  moving 
passenger  train  on  defendant's  road.  The 
plaintiff  was  a  passenger  on  the  train,  and 
negligence  of  the  servants  of  the  company  is 
aiipged  in  prematurely  calling  the  station  to 
which  plaintlfiF  was  d^lned,  tbereliy  inducing 
him  to  go  out  on  the  car  platform  to  debark, 
and  then  in  causing  the  train  to  suddenly 
start  or  Jerk,  so  that  he  was  violently  thrown 
to  the  ground  wltb  his  arm  under  the  wheels, 
and  his  arm  was  cut  off.  The  defendant  de- 
nied each  allegation  of  negligence  on  the  part 
of  its  employes,  and  alleged  that  piaintifr's 
injury  was  caused  by  his  own  contributory 
negligence  in  being  out  on  the  platform  of  the 
car  wblle  the  train  was  in  motion,  that  he 
was  intoxicated  at  the  time,  and  fell  off  the 
platform  while  he  was  wrongfully  attempting 
to  set  the  brakes  of  the  car.    The  Jury  re- 
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turned  a  verdict  of  $1,990.95  damages,  and 
the  defendant  appealed. 

Tbe  testimony  was  conflicting  npon  the  la- 
sues  in  the  case,  and  was  sufllclent  to  sustain 
the  verdict.  Counsel  for  appellant  argue,  as 
the  most  flagrant  error  In  the  record,  the  rul- 
iagB  of  the  court  in  permitting  the  plaintiff's 
attorney  to  propound  leading  questions  to 
his  own  witnesses.  The  record  bears  out  the 
contention  that  this  was  done,  but,  as  that 
was  a  matter  resting  to  some  extent  In  the 
discretion  of  the  court.  It  affords  no  grounds 
for  reversal  of  the  Judgment,  unless  we  are 
satisfied  that  the  court  abused  Its  discretion 
and  permitted  conduct  of  counsel  in  tbe  ex- 
amination of  witnesses  which  resulted  prej- 
udicially to  the  Interest  of  appellant.  Wal- 
lace V.  Bemhelm,  63  Ark.  108,  37  S.  W.  712; 
1  Wigmore  on  Ev.  §  770.  Mr.  Wigmore  states 
the  correct  rule  to  be  as  follows:  "So  much 
depends  on  tbe  circumstances  of  each  case, 
the  demeanor  of  each  witness,  and  the  tenor 
of  the  preceding  questions,  that  it  would  be 
unwise.  If  not  Impossible,  to  attempt  in  an  ap- 
pellate tribunal  to  consider  each  instance  ade- 
quately. Furthermore,  tbe  harm  In  a  single 
Instance  Is  inconsiderable  and  more  or  less 
speculative,  and  the  counsel's  repetition  of  an 
impropriety  can  be  so  easily  controlled  by 
the  trial  court,  that  no  favor  Is  shown  In  the 
appellate  tribunals  to  objections  based  merely 
on  the  form  of  the  question.  From  the  begin- 
ning, and  continuously,  It  has  been  declared 
that  the  application  of  tbe  principle  is  to  be 
left  to  the  discretion  of  tbe  trial  court." 

Error  of  tbe  court  is  also  assigned  in  not 
ordering  a  postponement  of  the  trial  a  few 
bonrs  to  enable  appellant  to  secure  the  at- 
tendance of  an  absent  witness.  Tbe  witness 
was  appellant's  claim  agent,  who  had  been 
In  attendance  upon  tbe  court  the  day  before, 
but  bad  left  town  because  It  was  not  thought 
by  counsel  for  appellant  that  his  testimony 
would  be  needed.  The  witness  had,  as  such 
claim  agent,  procured  tbe  written  statement 
of  one  of  the  witnesses  to  plaintiff's  injury, 
who  denied  on  tbe  witness  stand  having 
signed  tbe  statement,  and  appellant  asked  the 
court  to  postpone  the  trial  a  few  hours  In 
order  to  enable  the  claim  agent  to  reach  tbe 
place  of  trial.  This  request  was  made  dur- 
ing the  progress  of  the  trial,  after  the  other 
witness  bad  denied  having  signed  the  state- 
ment Counsel  claimed  to  have  been  sur- 
prised at  this,  and  asked  time  to  procure  tbe 
attendance  of  tbe  claim  agent  as  a  witness 
to  impeach  the  testimony  of  the  other  wit- 
ness. This,  too,  was  a  matter  within  tbe 
sound  discretion  of  tbe  trial  judge,  and  we 
cannot  say  that  it  was  abused.  Tbe  trial  of 
this  case  was  In  progress  two  days,  and  tbe 
first  witness  introduced  by  plaintiff  was  tbe 
one  whom  the  appellant  attempted  to  Im- 
peach by  proving  a  contradictory  written 
statement  concerning  tb«  facts  of  tbe  case. 
This  witness  denied  having  made  or  signed 
tbe  statement,  and  appellant's  counsel  waited 


until  noon  of  tbe  following  day,  when  tbe 
taking  of  testimony  was  concluded,  before 
asking  tbe  court  for  a  postponement,  and 
then  made  no  showing  of  diligence  in  pro- 
curing the  attendance  of  tbe  witness.  No 
showing  whatever  was  made  as  to  tbe  where- 
abouts of  tbe  witness  or  as  to  what  effort 
had  been  made  to  procure  his  attendance 
after  the  necessity  for  having  his  testimony 
had  arisen.  Counsel  contented  himself  with 
a  statement  to  tbe  court  that  tbe  witness 
could  get  there  in  about  three  hours,  and 
now  asks  tbe  court  to  reverse  tbe  case  on 
account  of  tbe  alleged  abuse  of  its  discretion 
by  the  court  In  refusing  to  postpone  the  case. 
The  assignment  of  error  is  not  well  taken. 

Tbe  giving  of  tbe  following  Instruction  by 
the  court  is  claimed  to  be  error:  "(4)  Kail- 
way  carriers  of  passengers  must  be  extreme- 
ly careful  not  to  mislead  their  passengers 
into  tbe  belief  that  tbe  halting  of  a  train  is 
meant  as  an  invitation  to  them  to  alight, 
when  it  Is  not  so  Intended,  and  If  the  con- 
duet  of  tbe  servants  engaged  in  Its  manoge- 
ment  was  such  as  might  have  reasonably 
produced  that  impression,  and  If  you  And 
from  the  testimony  that  tbe  plaintiff  in  this 
case  so  understood  it,  and  in  the  attempt  to 
leave  tbe  coach  at  a  place  where  facilities 
were  provided  for  bis  doing  so,  and  while  In 
tbe  exercise  of  due  diligence  in  doing  so,  be 
was  injured,  tbe  defendant  would  be  liable." 
Even  if  it  be  conceded  that  this  instruction. 
in  the  use  of  words  "must  be  extremely  care- 
ful," was  Incorrect,  a  speclflc  objection  to 
the  particular  words  or  terms  employed  was 
necessary  in  order  to  call  the  attention  of  tbe 
court  to  It  A  general  objection  to  tbe  in- 
struction as  a  whole  was  Insufficient  for  that  . 
purpose.  St  L.,  I.  M.  &.  Sou.  R.  Co.  v.  Har- 
nett, 65  Ark.  2S5,  46  S.  W.  550.  There  was 
evidence  which  justified  the  giving  of  an  in- 
struction on  tbe  subject  as  tbe  plaintiff  and 
other  witnesses  testified  that  the  porter  came 
through  tbe  train  calling  tbe  station,  and 
that  plaintiff,  with  other  passengers,  went 
out  on  tbe  platform  to  debark,  when  tbe 
train  was  started  with  a  sudden  jerk.  While 
tbe  sudden  movement  of  tbe  train  was  tbe 
immediate  cause  of  the  injury.  It  was  neces- 
sary for  the  plaintiff  to  show  the  cause  of  bis 
premature  presence  upon  tbe  platform  of  the 
car,  and  It  was  proper  for  him  to  prove,  and 
to  have  submitted  to  tbe  jury  under  ap- 
propriate Instructions,  tbe  fact  that  be  was 
Invited  out  by  a  negligent,  premature  call  of 
tbe  station.  Appellant  also  had  this  ques- 
tion submitted  by  an  Instruction  given  at  its 
request  telling  the  Jury  that:  "In  qrder  for 
plaintiff  to  recover,  tbe  burden  of  proof  is 
upon  him  to  show  by  a  fair  preponderance  of 
the  evidence  that  after  stopping  the  train  at 
what  plaintiff  bad  reason  to  believe  was 
Bokoshe  Station,  the  defendant  negligently 
put  the  train  in  motion  before  plaintiff  bnd 
time  to  depart  therefrom  by  the  exercise  of 
ordinary  diligence  to  do  so,  and  that  by  put- 
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ting  the  train  In  motion  by  a  sudden  motion 
or  Jerlt  he  was  Injured."  No  reversible  er- 
ror la  found  in  this. 

Complaint  Is  made  at  the  refusal  of  the 
court  to  give  certain  instructions  asked  by 
appellant  concerning  the  presence  of  plain- 
tiff on  the  platform  of  the  car  before  it 
arrived  at  the  station,  but  we  find  that  this 
question  was  fully  and  properly  submitted 
on  other  Instructions  which  were  given. 

Appellant  requested  the  court  to  give  the 
following  Instructions:  "(16)  The  allegation 
of  plaintiCfs  complaint  upon  which  be  seeks 
to  recover  are  that  he  was  Injured  by  the 
gross  uegligence  of  the  defendant  company 
in  calling  out  the  station  in  the  manner  and 
at  the  time  in  which  they  did,  and  as  to 
this,  and  upon  this  allegation,  you  are  in- 
structed that  plaintiff  is  not  entitled  to  re- 
cover. (17)  Another  allegation  is  that  de- 
fendant was  guilty  of  gross  negligence  in 
failing  to  warn  plaintiff  of  the  danger,  and 
upon  this  allegation  plaintiff  has  failed  to 
make  out  a  case."  These  instructions  were 
properly  refused,  because  they  were  calculat- 
ed to  lead  the  jury  to  believe  that  they 
should  not  consider  the  negligence  of  appel- 
lant's servant  In  prematurely  calling  the  sta- 
tion, and  in  failing  to  warn  the  plaintiff, 
t>efore  suddenly  moving  the  train,  after  hav- 
ing Induced  him  by  the  premature  call  to  go 
out  on  the  platform.  These  were  conditions 
wlilch  it  was  proper  for  the  jury  to  consider, 
as,  under  the  circumstances  of  the  case,  his 
right  to  recover  depended  upon  the  existence 
of  those  facts.  They  were  properly  guarded 
from  being  considered  as  sufficient  grounds 
for  recovery,  by  other  instructions  given  at 
appellant's  request,  particularly  the  follow- 
ing one:  "No.  9.  If  the  Jury  believes  from 
the  evidence  that  plaintiff  was  not  thrown 
from  the  train  by  a  sudden  starting  of  the 
train  or  by  a  sudden  jerk  in  starting  the 
train  after  It  came  to  a  stop,  the  jury  should 
find  for  the  defendant."  The  refused  in.struc- 
tlon  No.  18  was  fully  covered  by  the  one  just 
granted,  and  the  refusal  to  give  it  was  there- 
fore not  prejudicial  error. 

InntructloDs  given  by  the  court  undertak- 
ing to  define  "soberness,"  on  the  one  hand, 
and  "dmnkenness,"  on  the  other,  are  criti- 
cised and  assigned  as  error.  It  must  be  con- 
fessed that  these  instructions  to  some  extent 
lacked  accuracy,  and  were  of  little  aid  to 
the  jury  In  determining  from  the  evidence 
whetlier  the  plaintiff  was  drunk  or  sober. 
In  fact,  It  may  well  be  doubted  whether  these 
terms  are  susceptible  of  any  accurate  deflni- 
tlon  for  practical  purposes.  They  sufficiently 
define  themselves,  and  It  would  have  been 
better  to  leave  It  to  the  jury,  without  at- 
tempt at  definition,  to  determine  what  the 
condition  of  the  plaintiff  was  in  this  respect 
However,  there  was  no  prejudicial  error  in 
giving  the  instniotlons.  The  question  as  to 
piaintifir's  condition  on  that  occasion  was 
material  only  In  so  far  as  it  affected  his  con- 
duct and  contributed  to  his  own  injury.  Un- 


less his  intoxication,  if  be  was  intoxicated  at 
all,  contributed  to  the  Injury,  it  was  not  ma- 
terial. The  court  gave  the  following  instruc- 
tion, at  appellant's  request,  which  properly 
submitted  the  question  to  the  Jury:  "No.  12. 
If  the  Jury  believe  from  the  evidence  that 
the  plaintiff  was  drunk,  or  partially  so,  that 
this  condition  contributed  to  cause  the  in- 
jury, plaintiff  cannot  recover." 

There  was  some  unseemly  controversy  be- 
tween the  trial  Judge  and  counsel  for  appel- 
lant during  the  progress  of  tlie  trial  ooncer!i- 
ing  the  saving  of  exceptions,  but  it  does  not 
appear  to  us  that  any  prejudicial  effect  could 
have  resulted  from  it,  and  we  are  unwilling 
to  set  aside  a  judgment,  supported  by  abun- 
dant evidence  submitted  to  the  jury  upon 
proper  Instructions,  unless  we  can  see  that 
the  conduct  of  the  judge  tended  to  prejudice 
the  substantial  rights  of  the  appellant  In  the 
presentation  of  the  defense.  Tuttle  v.  State 
(Ark.)  104  S.  W.  135. 

Other  rulings  of  the  court  are  assigned  as 
error,  but  we  do  not  consider  them  of  suf- 
ficient Importance  to  discuss. 

We  find  no  error  in  the  record  which 
could  have  operated  to  appellant's  prejudice, 
so  the  Judgment  Is  afDrmed. 

HILL,  C.  J.  (dissenting).  Taking  the  con- 
duct of  the  trial  as  a  whole,  together  with 
the  imiMJSsible  Instructions  defining  "drunken- 
ness" and  "sobriety,"  I  am  of  opinion  that 
the  appellant  did  not  obtain  a  fair  and  Im- 
partial trial,  and  the  Judgment  should  be 
reversed. 


RENPROB  V.   STATE. 
(Supreme  Court   of  Arkansas.    July   8,   1907.) 

1.  INDICTSCBNT— Filing— SuccEssivK    Ihdict- 

MENTS  FOR  SaMB   OFTENSE. 

An  Indictment  returned,  charging  defend- 
ant with  the  crime  on  the  day  of  • — , 

1907,  was  quashed  upon  motion  of  the  district 
attorney  and  the  case  remanded  to  the  f;rand 
jury  for  further  action.  On  the  same  day  and 
within  a  short  time  after  the  indictment  was 
quashed,  the  grand  jury  returned  another  in- 
dictment into  court.  Between  the  time  of  quash- 
ing the  first  indictment  and  returning  the  sec- 
ond, no  witnesses  had  been  railed,  but  the  testi- 
mony upon  which  tlie  former  indictment  was 
foimd  was  returned  and  re-road  by  the  graiiii 
jury,  and  upon  tint  the  second  indirtniont  w-<« 
found.  There  had  been  no  change  in  the  per- 
sonnel of  the  grand  jury  since  the  finding  of  the 
first  indictment.  Held,  tliat  the  second  indict- 
ment was  valid. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Difj. 
.  27,  Indictment  and  Information.  {{  86,  87.] 

2.  Criminai,    Law  —  Continuancb— Absbwce 
OF  Witnesses— Discretion  op  Court. 

Where  a  motion  for  a  continuance  in  a 
prosecution  for  carnally  knowing  a  female  un- 
der 16  years  of  age  on  account  of  the  alisence 
from  the  state  of  witnesses' by  whom  accused 
expected  to  prove  the  age  of  the  girl,  who  was 
bom  and  reared  in  the  city  where  the  trial  was 
held,  did  not  ptate  any  good  reason  why  it  was 
necessary  to  send  without  the  state  for  witness- 
es, and  the  only  other  evidence  stated  to  tie 
expected  from  such  witnesses  would  have  been 
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Inadmissible,  the  court  acted  within  its  discre- 
tion in  OTemiling  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dif;. 
Tol.  14,  Criminal  Law,  g{  1321-1323.] 

3.  Raph— Femalk  Urdbb  Aqk  or  OoRnNT— 

Defenses. 

On  a  prosecution  for  carnally  knowing  a 
female  under  16  years  of  age,  evidence  of  other 
persons  that  they  have  had  sexual  intercourse 
with  the  same  female  is  inadmissible, 

[Ed.  Kote. — For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Rape,  {  59.] 

4.  Chimin AL     Law  —  Hvidbnci:  —  Hearsay — 
Declabations  as  to  Age. 

On  a  prosecution  for  carnally  Icnowing  a 
female  nnder  16  years  of  age,  evidence  that 
prosecntriz  had  stated  that  she  was  over  16 
was  inadmissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  i  973.] 

5.  Sake— Appbai.  —  Review  —  Harmless  Bs- 
BOB— Admission  ov  Imfbopeb  Evidence. 

Where  the  age  of  a  person  is  proved  by 
competent  evidence,  the  erroneous  admission  of 
a  baptismal  register  is  not  prejudicial. 

lEiA.  Note.— For  cases  in  point,  see  Cmt  Dig. 
vol  15,  Criminal  Law,  {  3138.] 

a.  Same— Evidence— Otheb  Oekenbes. 

Where  accused  indicted  for  one  offense  also 
committed  another  on  the  same  night  and  as 
part  of  the  same  transaction,  evidence  of  the 
other  offense  waa  admissible  on  a  trial  of  the 
indictment. 

[E!d.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  14.  Criminal  Law,  §§  822-834.] 

7.  Same  —  Tbiai,  —  Imfbopeb  Remabkb  OT 
Prosecctob— Withdrawal  of  Remarks. 
Where  improper  remarlcs  of  a  prosecuting 
attorney  are  promptly  withdrawn  by  him  on  ol^ 
jection,  and  the  court  instructs  the  jury  not  to 
consider  them  or  permit  them  to  influence  their 
verdict,  it  is  sufficient  to  cure  the  prejudice  they 
may  have  caused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  1(!03.1 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty, Ft.  Smith  District;    Daniel  Hon,  Judge. 

Tom  Renfroe  was  convicted  of  carnally 
knowing  a  female  under  16  years  of  age,  and 
appeals.    Affirmed. 

Edwin  Hlner  and  Ben  Cravens,  for  ap- 
pellant Wm.  F.  Klrby,  Atty.  Gen.,  and  Dan. 
Taylor,  Asst  Atty.  Gen.,  for  the  State. 


BATTLE,  J.  "At  the  March,  1907,  term  of 
the  Sebastian  circuit  court.  Ft  Smith  district, 
the  grrand  Jury  returned  an  indictment  against 
Tom  Renfroe,  accusing  him  of  the  crime  of 
carnal  knowledge  of  a  female  under  age  of 
16  years,  committed  as  follows,  to  wit:  The 
said  defendant,  in  the  county  and  district 
aforesaid,  on  the  17th  day  of  February,  1907, 
unlawfully  and  feloniously  did  carnally  know 
and  abuse  Bertha  Huber,  a  female  person  un- 
der the  age  of  16  years,  against  the  peace 
and  dignity  of  the  state  of  Arkansas." 

The  defendant  moved  the  court  to  "quash 
the  indictment  against  bim  in  this  case,  for 
the  reason  that  the  same  was  found  and 
returned  by  the  grand  jury  without  the  pro- 
duction before  them  of  any  legal  testimony  or 
testimony  of  any  kind."  And  to  sustain  the 
■aid  motion  Introduced  the  following:   "That 


an  indictment  bad  been  returned  charging 
the  defendant  with  this  said  crime  on  the 
day  of ,  1907,  and  that  said  In- 
dictment had  been,  upon  motion  of  district 
attorney,  quashed  and  case  remanded  to  the 
grand  jury  for  further  action,  and  that  on 
the  same  day  and  within  a  short  time  after 
said  indictment  was  quashed,  the  grand  jury 
returned  into  court  this  indictment,  and  that 
between  the  time  of  quashing  the  first  indict- 
ment and  returning  this  one  no  witness  had 
been  called,  but  the  testimony  upon  which 
former  indictment  was  returned  and  re-read 
by  the  grand  jury,  and  upon  that  this  indict- 
ment was  found  and  returned,  and  that  there 
had  been  no  change  in  the  personnel  of  the 
grand  Jury  since  the  finding  of  the  first  In- 
dictment" 

This  motion  was  overruled  by  the  court 

And  on  the  same  day  he  moved  for  a  con- 
tinuance on  account  of  absent  witnesses,  and 
stated  in  his  motion  what  he  expects  to  prove 
by  them.  In  part,  as  follows: 

"The  defendant  expects  to  prove  by  Wil- 
liam Taylor  that  he.  said  William  Taylor, 
was  a  citizen  and  resident  of  the  city  of  Ft 
Smith  in  the  latter  part  of  March,  1S95,  at 
which  time  be  removed  to  the  ludian  Terri- 
tory, and  at  that  time  was  acquainted  with 
the  prosecuting  witness  Ip  this  case,  Bertha 
Huber;  that  she  was  apparently  at  that 
time  six  or  seven  years  of  age,  and  was  ac- 
tually attending  the  public  schools  in  the 
city  of  Ft.  Smith. 

"The  defendant  expects  to  prove  by  Ed 
Taylor  that  the  said  Ed  Taylor  is  of  the  age 
of  21  years,  and  that  prior  to  the  latter  part 
of  March,  1805,  he  was  living  In  the  city  of 
Ft  Smith  and  attending  the  public  'schools; 
and  at  that  time  was  acquainted  with  the 
prosecuting  witness,  Bertha  Huber,  and 
knows  she  was  at  that  time  at  least  six  years 
of  age  and  attending  the  public  schools  in 
the  city  of  Ft  Smith. 

"The  defendant  expects  to  prove  by  Will 
Allen  that  the  said  Will  Allen  had  been  ac- 
quainted with  the  prosecuting  witness  for 
some  time,  and  that  she  had  represented  her 
age  to  him  as  being  over  16  years  of  age,  and 
that  at  different  times  and  places  in  the  city 
of  Ft  Smith  or  vicinity  this  witness  has  had 
carnal  knowledge  of  and  sexual  intercourse 
with  the  said  Bertha  Huber  with  her  full 
consent" 

The  motion  for  continuance  was  overruled. 

In  the  progress  of  the  trial,  the  baptismal 
record  of  Bertha  Huber  was  read  as  evidence 
over  the  objections  of  the  defendant  It  is 
stated  in  this  record  that  Bertha  was  bap- 
tized on  the  16th  of  April,  1892,  and  the  date 
of  her  birth  was  given  as  February  24,  1891. 

Bertha  Huber  was  allowed  to  testify,  over 
the  objection  of  the  defendant,  that  the  de^ 
fendant  assaulted  and  carnally  knew  her  on 
Sunday  night,  February  17,  1007,  in  the 
Greenwood  district,  in  Sebastian  county,  Ark. 

Many  instructions  were  asked  by  the  de- 
fendant and  refused  by  the  court    So  far  as 
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correct  and  appllcnble,  tbey  were  included  In 
Instructions  given  by  the  court 

"Tbe  defendant  did  not  take  tbe  stand  as 
a  witness,  and  tbe  prosecuting  attorney  in  his 
closing  argument  to  tbe  jury  made  use  of 
tbe  following  language:  'At  that  time  tliey 
did  not  know  tbey  would  put  the  defendant 
on  tbe  stand  or  not' — to  wbtcb  statement  tbe 
defendant  at  the  time  excepted.  Upon  the 
defendant  objecting  to  the  statement,  theattor- 
ney  for  tbe  state  at  once  withdrew  tbe  same, 
and  tbe  court  tben  and  there  instructed  the 
jury  not  to  consider  tbe  statement  so  made 
by  the  attorney  for  the  state  or  permit  the 
came  to  Influence  their  verdict" 

The  Jury  found  the  defendant  guilty  and 
assessed  his  punishment  at  tliree  years'  Im- 
prlBonmeut  in  tbe  penitentiary,  and  tbe  court 
rendered  judgment  accordingly.  The  de- 
fendant appealed. 

Tbe  motion  to  quash  tbe  indictment  was 
properly  overruled.  Wortben  v.  State  (Ark.) 
101  S.  W.  757. 

Tbe  appellant  asked  for  a  continuance  on 
account  of  tbe  absence  of  witnesses  by  whom 
be  expected  to  prove  that  they  knew  Bertha 
Huber  about  tbe  latter  part  of  March,  1895, 
when  she  was  attending  public  school  in  Ft. 
Smith,  Ark.,  and  her  age  at  that  time.  These 
witnesses  are  temporarily  in  tbe  Indian  Ter- 
ritory. There  does  not  BPi)ear  to  be  any 
good  reason  why  tbe  appellant  should  send 
to  tbe  Indian  Territory  for  witnesses  to  prove 
the  age  of  a  girl  bom  and  reared  in  Ft 
f^mlth  In  a  trial  in  that  city.  If  there  was 
any.  It  should  have  been  stated  in  the  mo- 
tion for  continuance.  Hust  v.  State,  77  Ark. 
146,  91  S.  W.  8.  Other  facts  stated  in  tbe 
motion  to  be  known  by  absent  witnesses  were 
incom[)eteut  and  inadmissible.  There  was 
no  abuse  of  discretion  in  tbe  overruling  of 
the  motion  for  continuance. 

Assuming  that  the  baptismal  register  was 
inadmissible  as  evidence,  It  was  not  prejudi- 
cial. Tbe  age  of  the  abused  girl  was  proved 
beyond  a  reasonable  doubt.  Against  alisolute 
proof  stood  the  doubtful  testluiony  of  wit- 
nesses as  to  tbe  admission  of  tbe  girl  who 
could  have  known  nothing  about  it  except 
from  Information.  There  was  only  one  ra- 
tional conclusion  upon  tlie  subject. 

Appellant  committed  tbe  oITlmihu  for  which 
be  was  Indicted  on  tlie  same  night  be  com- 
mitted the  offense  in  the  Greenwood  district, 
about  which  Bertha  Huber  was  allowed  to 
testify.  Both  were  committed  while  she  and 
appellant  were  driving  and  on  the  same  drive, 
and  Willie  she  was  in  the  power  and  at  the 
mercy  of  the  api)ellant  and  were  a  part  of 
one  unbroken  transaction;  and  evidence  of 
tbe  Greenwood  offense  was  admissible  to  e.x- 
plain  the  acts  of  the  appellant  on  that  oc- 
casion, and  to  put  tbe  Jury  in  tbe  full  pos- 
session of  the  whole  transaction,  and  to  en- 
able them  to  act  more  advisedly  in  the  prem- 
ises. 

The  improper  remarks  of  tbe  prosecuting 
attorney  were  promptly  withdrawn  by  him 


on  objection,  and  the  court  instructed  tbe 
Jury  not  to  consider  or  permit  tbem  to  In- 
fluence tbelr  verdict  Ordinarily  this  is  suffi- 
cient to  cure  the  prejudice  of  such  remarks, 
and  we  do  not  see  that  this  case  is  an  ex- 
ception to  the  rule,  and  we  do  not  see  bow  11 
could  have  been  more  effectually  done  by  a 
confession  of  tbe  wrong  and  the  instruction 
of  tbe  court  No  prejudice  Is  indicated  by 
tbe  verdict.  See  Railroad  t.  Cavenesae^  4S 
Ark.  lOti,  2  S.  W.  505. 
.Tudgment  affirmed. 


LAKE  V.  COMBS.* 

(Supreme  Court  of  Arkansas.     July   15,  1907. 
On  Rehearing,  Oct  7,  1907.) 

1.  PLEADiitd — Waiveb  or  OBJEcnoR  TO  Mis- 
joinder or  Acno:«8. 

Under  tbe  express  provisions  of  Kirby's 
Dig.  §  (>082,  tbe  misjoinder  of  actions  for  tbe 
recovery  of  real  estate  and  of  a  ferry  ontfit  was 
waived  where  tiiere  was  no  objection. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  i  1370.] 

2.  Sales — CoNSTRncriON— Executed    ob   Ex- 

ECDTOBY    CONTBACT^TBANSFEB   OF  TlTUS. 

A  person  leased  land  to  be  used  in  operating 
a  ferry  with  the  condition  that  at  the  expiration 
of  tbe  term  tbe  ferryl>oat  and  appliances  shoaid 
belong  to  the  lessor.  Before  the  end  of  the 
term,  the  lessees  sold  the  ferry  outfit  to  another 
person,  ffelil,  that  title  passed  to  the  purchas- 
er ;  the  lessor  having  merely  an  executory  con- 
tract for  delivery  which  passed  no  title  until 
executed. 

[Eld.  Note.— For  cases  in  Mint  aee  Cent  Dig. 
vol.  43.  Sales,  SS  529-531.] 

On  Rehearing. 

8.  Febries— Maintenance— RioHT    to    Land 
ON    Opposite    Shobe  —  Statutobt    Pbovi- 

BIONB. 

Kirby's  Dig.  8  3.556.  providing  that  a  per- 
son operating  a  public  ferry  and  owning  land 
on  one  side  of  a  stream  shall  have  the  privilege 
of  landing  his  ferryboat  on  the  opposite  shore 
and  of  making  the  landing  and  road  up  the 
bank,  only  gives  him  the  right  to  land  on  a  put>- 
lic  road  or  other  highway,  and  not  on  private 
property. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  Ferries,  {  41.] 

4.  EJJBCTMENT  —  Possession  by  Defendant  — 

Evidence. 

In  an  action  by  tbe  owners  of  real  estate 
to  recover  Its  possession,  evidence  examined,  and 
held  to  show  that  defendant  was  in  possession 
of  the  land. 

[Eid.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  17,  Ejectment,  §  297.] 

Hill,  C.  J.,  and  Wood,  Riddick,  and  Battle, 
JJ.,  dissenting  in  part 

Appeal  from  Circuit  Court,  Marion  County ; 
B.  O.  Mitchell,  Judge. 

Action  by  E.  B.  Lake  against  Thomas 
Combs.  From  a  Judgment  for  defendant 
plaintiff  appeals.  Reversed  and  remanded, 
with  directions.    Rehearing  denied. 

W.  S.  Chastain,  for  appellant  Horton  & 
South  and  Bradshaw,  Rhoton  &  Helm,  for 
appellee. 

HILL,  0.  J.  A.  0.  Lake,  as  guardian  of 
Ernest  B.  Lake  and  Louise  Bradford,  minor 

•For  opinion  on  turtber  rehearing,  see  104  S.W.  lOM. 
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heirs  of  D.  W.  I>ake,  deceased,  filed  a  com- 
plaint In  the  Marlon  circuit  coort  against 
Tbos.  Combs,  In  which  he  sought  to  recover 
for  bis  wards  certain  real  estate  held  by 
Combs,  and  also  a  ferryboat  and  outfit.  The 
case  was  tried  before  the  circuit  judge  sit- 
ting as  a  Jury.  He  gave  judgment  for  the 
defendant,  and  the  plaintiffs  have  appealed; 
the  minors  In  the  meantime  having  reached 
majority.  The  record  Is  peculiarly  construct- 
ed. There  are  depositions  and  oral  testi- 
mony copied  In  the  transcript,  without  any 
authentication,  and  following  these  deposi- 
tions aqd  testimony  is  the  bill  of  exceptions, 
which  contains  in  a  concise  form  the  evidence 
of  witnesses.  Only  the  testimony  authenticat- 
ed is  considered. 

The  testimony  on  behalf  of  the  plaintiffs 
(appellants  here)  is  substantially  as  follows : 
Wllber  testified  that  he  made  a  contract  with 
A.  C.  Lalce,  guardian  of  these  minors,  which 
was  introduced.  By  it  he  leased  a  tract  of 
land  for  a  ferry  privilege  on  White  river  at 
Lakes  Ferry,  and  he  was  to  put  in  a  ferry- 
boat at  a  cost  of  not  less  than  $50,  the  boat 
to  be  large  enough  to  carry  a  wagon  and 
team  bitched  to  it,  and  to  expend  not  less 
than  ISO  on  repairing  the  road  leading  to  the 
ferry,  and  to  run  a  ferry  regularly  for  a 
period  of  two  years  from  July  1,  1903,  and 
at  the  end  of  that  time  to  return  the  land, 
together  with  the  ferry  outfit,  to  the  Lake 
heirs,  and  other  details  not  necessary  to  no- 
tice. About  the  time  he  made  this  contract 
with  Lake,  or  shortly  before  it.  Keener, 
Cowdrey,  and  Jones  built  a  ferryboat  and 
began  operating  a  ferry  at  this  point  Their 
ferryboat  was  run  by  means  of  poles  and 
oars,  and  landed  at  the  public  road  on  each 
side  of  the  river.  The  land  on  the  Baxter 
side  of  the  river,  opposite  the  Lake  tract, 
belonged  to  Combs.  When  Wilber  got  this 
contract  with  Lake,  he  formed  a  partnership 
with  Keener,  Cowdrey,  and  Jones,  and  Gray, 
Keener's  partner,  was  also  taken  into  the 
company,  making  it  consist  of  five.  They 
then  bought  a  wire  cable  with  which  to  oper- 
ate the  ferry,  and  attached  It  to  the  T.iake 
laud  40  or  50  feet  outside  of  the  public  road, 
and  stretched  it  across  the  river,  and  fasten- 
ed it  at  the  other  end  to  a  tree  In  the  public 
road.  They  did  not  touch  on  Combs'  land  on 
the  Baxter  side  of  the  river.  A  windlass 
was  placed  on  the  Lake  land,  and  by  It  the 
cable  controlling  the  ferry  was  operated. 
Wllber  said  that  Keener,  Cowdrey,  Gray, 
and  Jones  knew  of  said  contract,  and  operat- 
ed the  ferry  under  it  They,  his  partners, 
claimed  that  thqr  could  operate  a  ferry  at 
that  point  without  a  lease  from  Lake  or  any 
one  else,  there  being  a  public  road  on  each 
side  of  the  river;  but  they  did  not  claim  that 
they  could  attach  their  wire  cable  to  the 
Lake  land  without  a  contract,  and  they  did 
attach  their  cable  to  the  Lake  land  and 
operated  their  ferry  from  it  imder  and  by 
virtue  of  bis  contract  with  the  Lakes;  that 
the  partners  were  cognizant  of  the  fact  that, 
104  S.W.-36 


under  the  contract,  the  ferry  outfit  was  to  be 
the  property  of  the  Lakes  at  the  termination 
of  the  contract  as  part  of  the  consideration 
for  the  use  of  the  land,  and  that  they  were 
willing  to  this,  as  they  anticipated  that  by 
that  time  the  railroad  would  be  built  across 
the  river  near  there,  rendering  the  ferry  of 
little  value.  He  and  bis  co-owners  perform- 
ed the  $50  worth  of  road  work  required  by 
the  Lake  lease.  He  said  he  never  sold  bia 
interest  to  Cornell,  or  to  any  one  else ;  that 
Cornell  simply  operated  the  ferry  for  the 
copartnership.  When  the  ferry  license  was 
first  issued,  it  was  in  the  name  of  Jones,  but 
Combs,  who  owned  a  ferry  a  short  distance 
up  the  river,  brought  a  suit  In  Baxter  county 
to  enjoin  Jones  from  running  the  ferry ;  and, 
in  order  to  defeat  this  Injunction,  the  license 
was  shifted  from  Jones  to  Cornell  and  run 
in  his  name,  so  that  the  ferry  would  not  be 
stopped.  Wllber  said  that  he  did  not  know 
of  this  at  the  time  it  was  done,  and  did  not 
consent  to  It,  and  that  he  afterwards  learned 
that  Cornell  did  not  pay  anything  for  the 
ferry,  and  that  no  sale  was  made  to  him.  Cor- 
nell was  a  clerk  in  the  employ  of  Gray  and 
Keener.  D.  T.  Jones,  another  member  of  the 
partnership,  testified  to  substantially  the 
same  effect  as  Wilber,  and  stated  that  he 
transferred  the  license  to  Cornell  in  order 
to  defeat  the  suit  of  Combs  against  them,  and 
that  there  was  no  sale  to  Cornell.  He  says 
that  Cornell  did  not  buy  the  ferry,  and  never 
did  own  any  part  of  It  He  further  says  that 
Combs  saw  the  lease  from  Lake  to  Wilbur 
prior  to  the  time  he  claims  to  hare  bought, 
when  it  was  used  la  the  trial  of  the  Injunc- 
tion suit  Jones  says  that  he  and  Cowdrey, 
Keener,  and  Gray  contended  that  they  had  a 
right  to  operate  the  ferry  by  means  of  poles 
and  oars  without  a  lease  from  the  Lakes, 
but  they  did  not  consider  that  they  had  a 
right  to  attach  the  ferry  to  the  Lake  land 
without  a  contract  from  them  permitting  it; 
that  the  firm  put  the  feny  In  with  the  In- 
tention of  operating  It  until  the  expiration  of 
the  lease  of  Wllber,  and  then  the  railroad 
would  be  built  and  the  ferry  business  would 
not  amount  to  much;  and  that  they  were 
willing  for  the  ferry  outfit  to  go  to  the  Lakes 
at  the  end  of  the  lease,  and  Isuew  that  was 
the  effect  of  using  the  Wllber  lease  of  the 
Lake  land.  A.  C.  Lake  testified  to  the  ex- 
ecution of  the  contract  and  the  operation  of 
the  ferry  under  it  He  said  that  Combs, 
after  he  got  possession  of  the  ferry  outfit, 
moved  the  wire  cable  further  back  on  the 
Lake  land,  and  fastened  it  to  an  iron  bar 
driven  in  a  permanent  rock  on  said  land.  He 
testified  as  to  the  amoimt  of  damages  he 
thought  that  his  wards  had  suffered  by  rea- 
son of  the  action  of  Combs,  and  of  his  efforts 
to  have  Combs  vacate  the  lands  and  ferry  at 
the  expiration  of  the  lease. 

The  evidence  on  behalf  of  the  defendant 
was  as  follows:  Combs  testified  that  he 
claims  he  bought  the  ferry  from  Cornell,  the 
party  whom  he  found  in  possession  of  It,  and 
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claims  that  he  paid  $250  In  cash  for  It ;  that 
he  thought  the  ferry  belonged  to  Cornell,  as 
Keener  told  him  it  belonged  to  Cornell  and 
for  him  to  buy  It  He  admits  that  he  saw  the 
lease  which  Lake  gave  to  Wilber  before  be 
bought  the  ferry  from  Cornell.  He  says  he 
let  Keener  have  a  lot  in  Cotter  which  went 
In  payment  for  the  ferry  in  controversy.  He 
does  not  claim  that  he  bought  the  ferry  from 
Wilber  or  any  one  except  from  Cornell,  as 
the  license  was  in  the  name  of  Cornell ;  that, 
when  he  bought  the  ferry  outfit,  he  went  to 
where  Wilber,  Cowdrey,  Keener,  Gray,  and 
Jones  had  attached  the  end  of  the  wire  cable 
to  a  tree  on  the  Lake  land,  and  moved  it  fur- 
ther back  upon  the  bluff  on  the  Lake  land, 
and  there  fastened  it  to  an  iron  bar  in  a 
rock.  He  also  took  the  opposite  end  of  the 
wire  cable  from  the  public  road,  and  moved 
It  on  his  own  land  on  the  Baxter  side  of  the 
river,  thus  making  the  ferry  run  from  the 
Lake  land  to  bis  land,  and  so  operated  It 
from  said  points.  Keener  testified  for  Combs 
that  he  and  his  partners  did  not  consider  the 
lease  which  Wilber  made  with  the  Lakes  as 
necessary;  that  they  thought  they  had  a 
right  to  put  In  a  public  ferry  there  and  run  it 
because  of  the  public  road  which  they  used 
on  either  side  of  the  river ;  that  be  declined 
at  all  times  to  recognize  Wllber's  lease  from 
the  Lakes  because  be  thought  It  was  unnec- 
essary, but  he  admits  that  his  firm  fastened 
the  wire  cable  to  a  tree  on  the  Lake  land,  and 
operated  It  from  there.  He  says  that  they 
sold  the  ferry  to  Cornell,  and  that  "D.  T. 
Jones  made  the  sale  to  Cornell  for  our  com- 
pany," and  Cornell  afterwards  sold  It  to 
Combs ;  that  he  told  Combs  that  Cornell  was 
the  owner  of  the  ferry. 

<3ray,  another  one  of  the  partners,  testi- 
fied that  he  did  not  consider  the  Lake  lease 
necessary  in  order  to  operate  the  ferry.  He 
likewise  admits  that  the  ferry  was  fastened 
to  a  tree  on  the  Lake  land.  He  says  the 
license  was  taken  out  In  tbe  name  of  Cornell 
by  the  company,  but  did  not  know  who  paid 
for  It 

This  is  the  substance  of  all  the  testimony 
in  tbe  bill  of  exceptions.  The  court  found 
that  from  these  facts  there  was  a  bona  fide 
sale  from  Cowdrey,  Keener,  Gray,  Jones,  and 
Wilber  to  Cornell,  and  by  Cornell  to  Combs, 
and  gave  Judgment  for  the  defendant,  and 
the  Lakes  have  appealed. 

Giving  the  finding  of  fact  by  tbe  Judge  tbe 
same  effect  given  to  the  finding  of  a  Jury,  yet 
this  Judgment  cannot  be  sustained  in  its 
entirety.  If  it  be  conceded  that  there  was  a 
bona  fide  sale  by  Cornell  to  Combs,  and  a 
majority  of  the  court  do  not  think  that  the 
evidence  establishes  a  sale  without  notice, 
yet  there  was  no  authority  other  than  the 
Wilber  lease  for  Combs  to  take  and  hold  pos- 
session of  tbe  Lake  land  and  operate  the 
ferry  upon  It  This  lease  only  gave  Wilber 
and  those  claiming  under  him  the  right  to 
occupy  the  land  upon  the  terms  therein  stated 
until  July  1,  1905.    He  further  knew  that  at 


the  end  of  that  time  the  lessees  were  to  sur- 
render tbe  ferry  outfit  to  the  Lakes  as  part 
payment  for  the  use  of  the  land  during  the 
I)erlod  of  tbe  lease.  Combs  denies  holding 
under  the  Lake  lease,  but  it  is  the  only 
shadow  of  right  be  had  to  possession  of  the 
land.  There  was  likely  a  misjoinder  of  ac- 
tions in  Joining  an  action  for  the  recovery  of 
tbe  real  estate  and  of  the  ferryboat  and  ap- 
pliances; but  there  was  no  objection  to  such 
misjoinder,  and,  under  section  6062  of  Klrby's 
Digest,  such  error  was  waived.  A  majority 
of  the  court  decides  that  there  can  be  no 
recovery  for  the  ferryboat  or  other  fejr ry  out- 
fit because  there  was  never  a  delivery  of  It, 
but  only  a  CMitract  to  deliver  it  They  hold 
that  the  agreement  In  the  lease  for  the  de- 
livery of  the  ferry  outfit  at  the  expiration  of 
the  term  was  executory,  and  the  title  did  not 
pass  until  it  became  executed,  which  they 
hold  did  not  occur,  but  that  on  the  contrary, 
tbe  title  passed  to  api)ellee  Combs  under  his 
purchase  before  the  time  of  delivery  fixed  by 
the  contract  Mr.  Justice  BATTLE  and  the 
writer  do  not  agree  with  that  view,  as  they 
think  that,  when  the  partnership  took  pos- 
session of  tbe  land  under  the  Wilber  lease, 
they  attached  the  boat  and  other  appliances 
to  the  land  with  the  understanding  that  they 
were  to  remain  there,  and  Combe  stepped 
into  their  shoes  by  his  purchase.  In  other 
words,  that  he  could  not  acc^t  the  benefits 
of  the  Lake  lease  without  being  subjected  to 
the  burden  of  It,  and  the  delivery  and  title 
of  the  personal  property  passed  when  at- 
tached to  the  Lake  land  with  Intention  of 
remaining  there. 

Therefore,  under  the  views  of  the  majority, 
the  Judgment  so  far  as  the  personal  property 
Is  concerned,  is  affirmed;  but,  as  Indicated  no 
title  whatsoever  has  passed  to  the  land  to 
Combs,  and  be  Is  shown  by  bis  own  testi- 
mony to  be  in  possession  of  it,  having  the 
wire  cable  attached  to  the  land,  and  operat- 
ing the  ferry  with  a  windlass  from  it  He 
has  refused  to  give  up  this  land,  and  demand 
has  been  made  upon  blm.  The  Judgment  is 
reversed  and  the  cause  remanded,  with  in- 
structions to  proceed  with  the  suit  for  the 
recovery  of  the  land  and  the  usable  value 
thereof  from  the  date  Combs  took  possession 
of  It 

Reversed  and  remanded. 

Justices  WOOD  and  RIDDICK  are  of  opin- 
ion that  the  Judgment  In  whole  case  should 
be  affirmed,  and  dissent  from  so  much  of  the 
Judgment  as  is  reversed. 

On  Rehearing. 

HILLv  O.  J.  Appellee  Combs  Insists  that 
he  had  a  right  to  tie  tbe  end  of  his  ferry 
cable  to  any  land  on  the  opposite  bank  of 
the  river  from  his  own  land,  under  section 
3556  of  Klrby's  Digest  This  could  only 
give  him  a  right  to  land  on  the  opposite  shore 
where  the  public  had  a  right  to  land;  that 
is,  a  public  road  or  other  highway.    Certainly 
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It  conid  not  give  him  the  right  to  forcibly 
take  the  property  of  another  man  for  the 
other  eai  of  his  ferry  landing. 

It  Is  further  Insisted  that  there  is  no  tes- 
thnony  that  shows  that  Combs  had  possession 
of  the  Lalie  land,  except  that  he  fastened  the 
cable  to  a  rode  on  the  Lake  land,  and  that 
the  statement  in  the  opinion  that  CSombs  la 
sliown  to  have  operated  the  ferry  by  means 
of  a  windlass  from  the  Lake  land,  Is  error. 
Wilber,  Lake,  and  other  witnesses  state  that, 
when  the  partnership  was  operating  the  fer- 
ry, they  attached  one  end  of  the  cable  to  the 
Lake  land  and  operated  the  ferry  with  a 
windlass  therefrom;  and  Combs  testifies: 
"When  I  bought  the  ferry  outfit,  I  went  to 
where  Wilber,  Cowdrey,  Keener,  Gray,  and 
Jones  had  attached  the  wire  cable  to  a  tree 
on  the  Lake  land,  and  took  the  said  cable 
loose  from  said  tree  and  moved  It  further 
back  upon  the  bluff  on  Lake  land,  and  there 
fastened  It  to  an  Iron  bar  In  the  rock,  and 
have  ever  since  held  possession  of  it"  The 
court  found  as  a  fact  that  Cowdrey  &  Go. 
placed  Cornell  In  possession  of  the  ferry,  and 
Cornell  placed  Combs  in  possession  of  It 
There  Is  no  evidence  whatsoever  In  the  bill 
of  exceptions  that  Combs  took  the  windlass 
from  the  Lake  land  when  he  took  possession. 
In  fact,  the  appellee  seeks  to  show  the  Incor- 
rectness of  the  statement  In  the  opinion  by 
some  of  the  unauthentlcated  evidence,  which 
Is  Improperly  copied  Into  this  transcript.  But 
the  court  cannot,  and  does  not,  notice  that. 
Even  If  the  windlass  was  moved  to  the  other 
side  of  the  river,  It  would  not  change  the 
fact  of  possession,  only  the  extent  of  it. 

Motion  for  rehearing  Is  denied. 


WILLIAMS  et  al.  v.  BISOR. 
(Supreme  Court  of  Arkansas.    July  22,  1907.) 

1.  Tbtjsts — Enforcembnt— Laches. 

Where  land  was  purchased  25  or  30  years 
before  thp  death  of  the  grantee,  and  his  mother 
made  no  claim  to  It  during  his  lifetime,  bat  aft- 
er his  death  claimed  the  land  as  his  heir,  and 
had  dower  assigned  to  his  widow  therefrom,  the 
mother's  heirs  conid  not  claim  the  land  on  the 
alleged  ground  that  the  mother  had  furnished 
the  puTchaae  money,  and  that  the  son  had  taken 
title  in  his  own  name. 

[EJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  47,  Trusts,  Jg  671,  672.] 

2.  JUDOMIBNT— EQtnTABLE    BELIEF  —  FBAUD  — 

Claius  Against  EJstatb— Allowance. 
Though  it  is  part  of  an  administrator's 
doty  to  ijlead  limitations  against  a  claim  filed 
agamst  his  estate,  he  is  not  expressly  required 
to  do  go  by  statute,  and  his  failure  so  to  do 
I*  not  such  fraud  as  will  authorize  a  court  of 
equity  to  restrain  a  sale  of  real  estate  neces- 
■ary  to  satisfy  the  judgment  of  the  probate 
eourt  allowing  a  claim,  a  large  part  of  which 
was  barred  by  limitations. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol  30,  Judgment  §5  780,  8^-813.] 

3.  Same— Obottnds  of  Vacation. 

A  judgment  of  the  probate  court  will  not 
M  set  aside  by  a  court  of  equity  because  the 
claim  against  the  estate  was  unjust  or  barred 


by  limitations,  without  proof  that  the  judgment 
was  obtained  by  fraud,  accident  or  mistalie. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment  Si  780,  808-813.] 

4.    SaUE — COLLATEBAT.  ATTACK. 

A  judgment  of  the  probate  court,  allowing 
a  claim  against  an  estate,  cannot  be  collaterally 
questioned  by  a  proceeding  in  equity  to  enjoin 
the  sale  of  real  estate  to  pay  such  claim  on  the 
ground  that  the  afiidavit  attached  to  the  claim, 
when  filed,  was  irregular. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  80,  Judgment  §  941.] 

Appeal  from  Ashley  Chancery  Court;  G. 
P.  George,  Special  Chancellor. 

Suit  by  B.  J.  Blsor  against  MolUe  Williams 
and  another.  From  a  decree  in  favor  of 
complainant,  defendants  appeal.  Reversed 
and  remanded. 

In  November,  1900,  A.  H.  Stewart,  a  resi- 
dent of  Ashley  county,  died  leaving  real  and 
personal  property  in  that  county.  He  left 
surviving  him  bis  widow,  Amanda  Stewart, 
and  bis  mother,  Jane  Stewart,  a  sister,  Mrs. 
R.  J.  RIsor,  and  certain  nephews  and  nieces. 
In  1901,  W.  T.  Cone  was  appointed  adminis- 
trator and  took  charge  of  the  estate  of  A. 
H.  Stewart.  Afterwards  Miss  Mollie  Wil- 
liams, a  niece  of  the  wife  of  Stewart,  pro- 
bated a  claim  against  the  estate  for  $2,405.37. 
Afterwards  the  administrator  made  a  report 
to  the  probate  court  showing  that  the  per- 
sonal assets  in  his  hands  were  insufficient  to 
pay  the  debts  of  the  estate,  and  procured  an 
order  of  the  probate  court  for  the  sale  of  cer- 
tain lands  of  the  estate  to  pay  the  debts.  Be- 
fore the  lands  were  sold,  Mrs.  R.  J.  Risor, 
who  was  a  sister  of  A.  H.  Stewart  and  who 
claimed  the  land  as  heir  of  her  mother,  Mrs. 
Jane  Stewart  who  had  died  after  the  death 
of  A.  H.  Stewart,  and  also  claimed  them  un- 
der the  win  of  her  mother,  Jane  Stewart, 
brought  this  action  In  equity  to  enjoin  the 
sale  of  the  land.  She  alleged  in  her  com- 
plaint that  the  account  of  Mollie  Williams 
against  the  estate  was,  at  the  time  it  was 
presented,  barred  by  statute  of  limitations; 
that  the  claim  was  not  propei'ly  authenticat- 
ed; that  the  estate  did  not  owe  Miss  Williams 
the  amount  claimed  by  her;  and  that  the  al- 
lowance of  the  claim  was  the  result  of  a 
fraudulent  collusion  between  Miss  Williams 
and  W.  T.  Gone,  the  administrator  of  the  es- 
tate of  A.  H.  Stewart.  The  administrator 
and  Miss  Stewart  filed  answers  denying  the 
material  allegations  of  the  complaint.  On 
the  hearing  the  special  chancellor,  before 
whom  the  case  was  heard,  found  that  the  ac- 
coimt  of  Miss  Williams  was,  except  $346.92, 
barred  by  the  statute  of  limitations  before 
the  death  of  A.  H.  Stewart,  and  that  It  was 
the  duty  of  the  administrator  to  have  plead- 
ed the  statute.  He  further  found  that  the 
administrator  had  in  his  hands  personal  as- 
sets of  the  estate  sufficient  to  pay  all  the 
debts  of  the  estate.  He  therefore  entered  a 
judgment  making  the  temporary  injunction 
against  the  sale  of  the  land  perpetual,  di- 
recting the  administrator  to  pay  Miss  Wll- 
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Hams  the  amount  of  her  claim  not  barred 
by  the  statute,  which,  with  interest,  amount- 
ed to  $5C0.56,  and  declared  that  the  remain- 
der of  her  claim  was  barred  by  the  statute 
of  limitations,  and  not  a  just  claim  against 
the  estate  of  A.  H.  Stewart,  and  he  directed 
that  a  copy  of  the  decree  be  certified  to  the 
probate  court  for  further  proceedings  In 
the  settlement  of  the  estate.  The  defendants 
appealed. 

Robt  E.  Craig,  for  appellants.  Geo.  W. 
Norman  and  Vaughan  &  Vaugban,  for  ap- 
pellee. 

RIDDICK,  J.  (after  stating  the  facts  as 
above).  This  is  an  appeal  by  the  adminis- 
trator of  the  estate  of  A.  H.  Stewart  and 
MoUle  Williams,  a  creditor  of  that  estate, 
from  a  judgment  of  the  chancery  court  of 
Ashley  county,  declaring  that  a  judgment 
obtained  by  Miss  Williams  against  the  es- 
tate in  the  probate  court  was  invalid  and 
void  as  to  the  greater  part  of  It,  for  the 
reason  that  most  of  the  debt  on  which  it 
was  based  was  barred  by  the  statute  of  lim- 
itations before  the  death  of  Stewart,  and 
holding  that  the  administrator  had  assets  In 
his  hands  sufficient  to  pay  the  valid  debts 
of  the  estate  wttliout  the  sale  of  the  lands 
thereof,  and  enjoining  him  from  selling  such 
lands  as  be  had  been  ordered  to  do  by  the 
probate  court.  The  facts  are,  briefly,  as  fol- 
lows: A.  H.  Stewart,  a  resident  of  Ashley 
county,  died  in  November,  1900,  owing  certain 
real  and  [)ersonal  property  in  that  county.  He 
left  no  direct  descendants.  His  wife  and 
mother,  Mrs.  Jane  Stewart,  have  died  since 
his  death.  After  his  death,  W.  T.  Clone  was 
appointed  administrator  of  his  estate.  There- 
upon Miss  Mollie  Williams,  a  niece  of  the 
wife  of  Stewart,  presented  a  claim  against 
the  estate  for  money  loaned  to  Stewart  at 
various  times  and  for  household  services  per- 
formed for  him  and  his  family  during  his 
life  under  an  agreement  by  which  he  was  to 
pay  therefor  the  sum  of  $100  per  annum  in- 
addition  to  board.  This  account  commenced 
In  1885,  and  showed  on  the  face  of  it  that 
most  of  it  was  barred  by  the  statute  of  limi- 
tations at  the  time  it  was  presented.  The 
administrator  examined  and  allowed  the  ac- 
count, which,  with  Interest,  amounted  to  over 
$2,400,  and  the  same  was  afterwards  adjudg- 
ed by  the  probate  court  to  be  a  valid  claim 
against  the  estate  of  Stewart  and  classed  In 
the  fourth  class  of  claims  against  this  es- 
tate. Afterwards  the  administrator  obtain- 
ed an  order  for  the  sale  of  certain  lands  be- 
longing to  the  estate  to  pay  the  debts  of  the 
estate;  the  principal.  If  not  the  only,  probated 
debt,  Ijelng  the  one  presented  by  Miss  Wil- 
liams. Thereupon  Mrs.  M.  J.  Risor,  a  sister 
of  Stewart,  claiming  to  own  the  land  as  an 
heir  and  under  the  will  of  bis  mother,  Jane 
Stewart  who  died  after  the  death  of  Stew- 
art, brought  a  suit  in  equity  and  obtained 
this   decree  against  the  administrator  and 


Miss  Williams,  enjoining  the  sale  of  the 
land,  and  directing  the  administrator  to  pay 
only  a  small  part  of  the  claim  of  Miss  Wil- 
liams. There  was  some  evidence  taken  by 
the  plaintiff  to  show  that  the  land  in  con- 
troversy was  purchased  by  A.  H.  Stewart 
with  money  furnished  to  him  by  his  mother 
to  purdiaFe  land  for  her,  but  that  be  took 
the  title  in  his  own  name.  The  intention 
was  to  show  that  the  equitable  title  to  this 
land  was  in  Mrs.  Jane  Stewart  But  this 
land  was  purchased  some  25  or  30  years  be- 
fore the  death  of  Stewart  or  his  mother,  Mrs. 
Jane  Stewart  and  she  made  no  claim  to  it 
In  his  lifetime.  After  the  death  of  her  son, 
Mrs.  Jane  Stewart  claimed  the  land  as  his 
heir  and  had  dower  assigned  to  bis  widow 
out  of  the  land.  These  tilings  show  that  she 
regarded  the  land  as  belongiag  to  the  estate 
of  her  son,  and  it  is  too  late  now.  when  both 
of  these  parties  are  dead,  and  after  such  a 
lapse  of  time,  for  her  heirs  to  question  the 
matter. 

We  have  read  the  evidence  as  found  In  the 
transcript,  and  we  see  nothing  to  show. any 
fraud  on  the  part  of  the  administrator.  The 
chancellor  based  his  decree  on  the  fact  that 
the  account  presented  by  Miss  Williams  was, 
as  to  most  of  the  Items  therein;  barred  by  the 
statute  of  limitations.  Our  statute  does  not 
expressly  require  that  an  administrator  should 
plead  the  statute  of  limitations  against  claims 
which  he  knows  are  barred  by  lapse  of  time. 
But  we  may  concede  that  It  was  the  duty  of 
the  administrator  to  protect  the  estate  against 
stale  claims  which  were  barred  by  the  stat- 
ute before  the  death  of  Stewart  and  that  be 
should  have  pleaded  the  statute  of  limita- 
tions in  this  case.  It  does  not  however,  fol- 
low that  because  he  failed  to  plead  the  stat- 
ute the  judgment  of  the  probate  court  allow- 
ing the  claim  of  plaintiff  can  be  enjoined  as 
to  so  much  of  the  claim  as  was  barred  by  the 
statute.  The  probate  court  had  jurisdiction 
to  hear  and  determine  the  question  as  to 
whether  the  account  presented  by  Miss  Wil- 
liams was  a  valid  claim  against  the  estate. 
Its  judgment  In  her  favor  cannot  be  over- 
turned by  showing  that  the  court  erred  In 
deciding  In  her  favor,  tor  that  should  have 
been  corrected  by  an  appeal  from  the  Judg- 
ment of  the  probate  court  In  order  to  over- 
turn that  judgment  by  a  proceeding  la  the 
chancery  court,  it  mast  be  shown  that  there 
was  fraud,  not  alone  In  the  original  cause 
of  action  upon  which  the  Judgment  of  the 
probate  court  was  based,  but  that  the  Judg- 
ment of  the  probate  court  allowing  the  claim 
of  Miss  Williams  was  obtained  by  fraud. 
It  Is  not  enough  to  show  that  the  claim  was 
barred  by  the  statute  of  limitations,  for  the 
judgment  of  the  probate  court  will  not  in 
the  absence  of  proof  that  It  was  obtained  by 
fraud,  accident  or  mistake,  be  set  aside  by  a 
court  of  equity  on  the  ground  that  the  claim 
was  unjust  or  that  It  was  barred  by  the 
statute  of  limitations,  and  In  our  opinion  no 
fraud  was  shown.    Dyer  v.  Jacowuy,  50  Ark. 


Digitized  by 


Google 


Aiic.) 


TOWN  OP  EL  DORADO  v.  RITCHIE  GROCERY  CO, 


549 


217,  e  S.  W.  902;  James  v.  Gibson,  73  Ark. 
440-444,  84  S.  W.  485. 

Again,  It  is  said  tbat  tbe  account  of  Miss 
WllUams  was  not,  at  tlie  time  she  presented 
it  for  allowance,  anthentlcated  as  required 
by  statute.  Tbe  affldaylt  of  Miss  Wlllinms 
attacbed  to  tbe  account  is  In  tbe  following 
words:  "Tbe  above  account  Is  correct,  and 
no  part  tbereof.  has  been  paid."  Tbe  stat- 
ute requires  tbat  tbe  affidavit  wben  made  by 
tbe  claimant  shall  state  "that  nothing  has 
been  paid  or  delivered  towards  tbe  satisfac-' 
tion  of  tbe  demand,  except  what  Is  credited 
thereon  and  that  tbe  sum  demanded,  nam- 
ing it,  is  justly  due."  Kirby's  Dig.  {  114.  It 
will  be  seen  tbat  tbe  affldavit  of  Miss  Wil- 
liams does  not,  strictly  speaking,  comply 
with  the  statute,  though  it  does  state  that 
the  account  is  correct  and  tbat  no  part  tbere- 
of has  been  paid.  But  tbat  is  a  matter  of 
no  moment  now,  'for  tills  is  not  an  appeal 
from  the  judgment  of  tbe  probate  court,  and 
errors  and  irregularities  of  tbat  kind  In  tbe 
proceedings  before  tbe  probate  court  cannot 
be  questioned  by  a  proceeding  in  equity  to 
enjoin  tbe  judgment  of  the  probate  court 
McMorrin  v.  Overbolt  14  Ark.  244 ;  Alter  v. 
KInswortby,  30  Ark.  756. 

In  concluBlon,  we  are  of  the  opinion  tbat 
tbe  facts  do  not  justify  the  interference  of 
the  chancery  court  or  show  that  plaintiff  Is 
entitled  to  any  relief  in  tbat  court  The  ad- 
nilnistration  is  still  pending,  and  the  probate 
court  has  ample  power  to  compel  the  admin- 
ls>trator  to  account  <or  any  funds  or  assets 
ot  tbe  estate  coming  to  bis  hands  and  for 
which  be  has  not  accounted,  and  this  should 
be  done.  Jacoway  v.  Hall,  67  Ark.  840,  65 
S.  W.  12. 

Judgment  reversed,  and  cause  remanded, 
with  an  order  to  dismiss  the  comp'aint  of 
plaintiff  for  want  of  equity. 


TOWN  OF  EL  DORADO  v.  RITCHIB  GRO- 
CERY CO. 

(Supreme  Conrt  of  Arkansas.    Jnly  IB,  1907.) 

Advebse  Posskssioh— Propebtt  Subject  to 
Pfescbiption  —  Propkbtt  Dedicated  to 
PcBLio  Use. 

Where  land  donated  to  a  town  for  street 
purposes,  on  condition  that  it  survey  the  same 
and  lay  out  streets  thereon  and  keep  them  in 
good  condition,  was  thereafter,  on  failure  to 
perform  such  condition,  conveyed  to  another, 
and  for  more  than  seven  years  held  adversely 
to  the  town,  and  permanent  and  valuable  im- 
provements put  thereon,  title  was  in  the  occu- 
pant, and  not  the  town. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  1,  Adverse  Possession,  gf  43-57.] 

Appeal  from  Union  Chancery  Court;  B.  O. 
Maboney,  Chancellor. 

Suit  between  the  town  of  EH  Dorado  and  the 
Ritchie  Grocery  Company.  From  the  decree, 
tbe  town  of  El  Dorado  appeals.    Affirmed. 

Bunn  &  Patterson,  for  appellant.  Smead  & 
Powell,  for  appelleei 


BATTLE,  J.  The  property  in  controversy 
In  this  suit  to  a  certain  strip  of  land,  60  feet 
wide,  in  tbe  Incorporated  town  of  El  Dorado, 
in  this  state,  and  is  claimed  by  that  town  as 
a  street  On  tbe  I'stb  day  of  April,  1892,  C. 
W.  Smith,  T.  J.  Moore,  and  bis  wife,  8.  E. 
Moore,  being  tbe  owners  thereof,  donated  it 
to  the  incorporated  town  of  El  Dorado  for 
street  purposes.  A  condition  of  this  donation 
was  as  follows:  "This  property  was  dedicat- 
ed to  the  town  on  condition  solely  that  it 
was  to  be  surveyed,  laid  out  as  slreets, 
opened  and  put  in  good  condition  as  streets, 
and  kept  up  and  worked  as  such,  and  wben 
tbe  town  failed  or  refused  to  keep  them  up 
as  such  streets  they  are  to  revert  to  the 
present  owners  and  donors  or  their  assigns 
or  successors."  Tbe  town  falling  to  survey, 
lay  out  or  open  It  as  a  street  for  about  two 
years,  C.  W.  Smith,  T.  J.  Moore,  and  Mrs. 
B.  E.  Moore,  conveyed  It  and  other  lands,  on 
tbe  8tb  day  of  March,  1894,  to  R.  A.  Faulkner, 
who  on  tbe  17tb  day  of  February,  1893,  con- 
veyed one-half  of  It  to  W.  M.  Green,  who, 
and  Faulkner,  on  the  4th  day  of  May,  1903, 
conveyed  to  W.  W.  Brown  and  John  C  Rit- 
chie, who  in  1903  conv^ed  it  to  Ritchie  Gro- 
cery Company.  Tbe  last  grantee  and  those 
under  whom  it  holds  have  held  actual,  open, 
continuous,  bostile,  exclusive,  adverse  posses- 
sion of  it  for  more  than  seven  years,  building 
and  constructing  lasting,  permanent,  and  val- 
uable Improvements  on  the  same.  By  this 
means  It  acquired  title  to  the  property. 

The  town  of  El  Dorado  insists  that  it  is 
entitled  to  hold  the  property  under  Little 
Rock  V.  Wright  58  Ark.  142,  23  S.  W.  876. 
In  that  case  this  court  held :  "Where  a  city 
has  accepted  tbe  dedication  of  a  public  street 
subsequent  continued  possession  by  tbe  dedi- 
cator win  not  be  presumed  adverse  to  tbe 
dty,  nor  the  city's  right  lost  by  delay  for 
more  than  seven  years  in  opening  up  tbe 
street  for  public  use,  in  the  absence  of  proof 
of  adverse  holding." 

In  City  of  Ft  Smith  v.  McKlffln,  41  Ark.  45, 
48  Am.  Rep.  19,  It  was  held  that  "municipal 
corporations  are  Iwund  as  Individuals  are,  by 
the  statute  of  limitations,  and  adverse  pos- 
session of  an  alley  In  a  city  for  the  statutory 
period  will  give  titleto  the  occupant  and  bar 
tbe  city." 

In  Helena  v.  Homor,  58  Ark.  151,  23  S.  W. 
966,  this  ruling  was  approved  and  followed. 
In  Graham  v.  St  Louis,  I.  M.  &  S.  R.  Co.,  69 
Ark.  562,  65  S.  W.  1048,  66  S.  W.  344,  the  dis- 
tinction between  cases  like  Little  Rock  v. 
Wright,  58  Ark.  142,  23  S.  W.  876,  and  cases 
like  this,  is  pointed  out  as  follows:  "The 
distinction  between  a  vendor  and  a  stranger 
in  such  a  case  relates  to  the  character  of  evi- 
dence necessary  to  show  that  tbe  possession 
was  adverse.  If  the  parties  are  strangers  in 
title,  possession  and  tbe  exercise  of  acts  of 
ownership  are,  in  themselves,  in  tbe  absence 
of  explanatory  evidence,  proof  that  the  hold- 
ing is  adverse ;  wbereas.  If  tbe  vendor,  after 
having  executed  deed,  continues  to  remain  la 
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possession,  the  natural  and  reasonable  Infer- 
ence, In  the  absence  of  evidence  to  the  con- 
trary, would  be  that  he  holds  in  recognition 
of  the  rights  of  the  person  to  whom  he  has 
conveyed ;  It  not  being  supposed,  from  mere 
acts  of  possession  and  ownership,  not  Incon- 
sistent with  the  rights  of  the  vendee,  that  the 
vendor  Intends  to  deny  the  title  he  has  cour 
veyed." 

In  this  case  the  possession  was  held  by 
strangers. 

Decree  affirmed. 


DAVIS  et  al.  v.  HOWELL  et  al. 
(Sapreme  Court  of  Arkansas.    July  22,  1007.) 

1.  Injunction  —  Hiohwats  —  Dbainways  — 
Road  Ovebuiers— Powebs. 

Road  commissioners  and  overseers  have  pow- 
er, in  their  discretion,  to  cut  a  ditch  along 
a  public  road  for  the  drainage  of  surface  water, 
the  exercise  of  which  will  not  be  interfered  with 
by  the  courts,  though  there  be  some  incidental 
damage  to  abutting  ownets  therefrom. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  212,  Injunction,  {  149.] 

2.  Appeai^-  Scope  of  Reivew. 

Where  an  abutting  owner  stopped  a  drain- 
way  so  as  to  prevent  surface  water  from  flow- 
ing acTosa  his  property,  which  thereupon  flowed 
down  a  highway,  whereupon  the  highway  officers 
dug  a  ditch  in  the  highway  to  take  oS  the 
water,  and,  in  a  suit  by  an  adjoining  owner  to 
restrain  the  obstruction  of  the  drainway  and 
the  maintenance  of  the  ditch,  no  appeal  was 
taken  from  that  part  of  the  decree  refusing  an 
injunction  against  the  obstruction  of  the  drain- 
way,  the  right  to  the  abutting  owner  to  obstruct 
it  could  not  b«  reviewed  on  an  appeal  by  the 
highway  commissioners  from  a  decree  restrain- 
ing the  maintenance  of  the  ditch. 

Appeal  from  Lafayette  Chancery  Court; 
B.  O.  Maboney,  Chancellor. 

Suit  by  S.  R.  Howell  and  another  against 
O.  W.  Jackson  and  others.  From  a  decree  In 
favor  of  complainants,  defendants  J.  F.  Davis 
and  certain  others  appeal.  Reversed  and  re- 
manded. 

Warren  &  Hamiter,  for  appellants.  R.  L. 
Montgomery  and  D.  L.  King,  for  appellee. 

McCULLOCH,  J.  This  Is  a  suit  In  equity 
by  Mrs.  S.  R.  Howell  and  L.  A.  Moore  to 
restrain  G.  W.  Jackson  from  obstructing  a 
drainway,  and  also  to  restrain  J.  F.  Davis, 
road  commlsslMier  of  Lafayette  county,  and 
N.  O.  Lewis  and  T.  V.  Gabiness,  road  over- 
seers, from  cutting  a  ditch  along  the  side  of 
a  public  road  In  front  of  property  owned  by 
the  plaintiffs.  The  facts  are  as  follows: 
The  plaintiffs  and  Jackson  severally  own 
land  situated  in  Lafayette  county,  on  the 
west  side  of  the  public  road  running  south 
from  the  courthouse  in  the  old  town  of  Lewls- 
vllle.  Jackson's  property  lies  about  300  yards 
north  of  Mrs.  Howell's  land,  and  the  land  of 
plaintlfT  Moore  lies  further  south.  There  Is 
a  slight  fall  from  the  courthouse  down  to  a 
point  between  Jackson's  property  and  Mrs. 
Howell's  property,  and  thence  a  gradual  rise 
on  south,  to  a  point  below  Mrs.  Howell's 


property.  The  surface  water  has,  for  the 
past  30  or  40  years,  flowed  down  the  road 
from  the  courthouse  as  far  south  as  Jackson's 
property,  and  drains  through  a  natural  de- 
pression, forming  a  ditch,  along  an  alley  be- 
tween the  Jackson  property  and  a  lot  known 
as  the  "Butler  lot"  This  caused  the  flooding 
of  Jackson's  land,  and  he  has  from  time  to 
time  stopped  np  the  drainway  through  the 
alley,  so  as  to  prevent  the  flow  of  water 
across  his  proi>erty.  This  was  done  with  the 
permission  of  the  county  judge.  The  plain- 
tiffs in  this  case  sought  to  enjoin  blm  from 
maintaining  the  obstruction,  and  a  temporary 
restraining  order  was  issued  at  the  com- 
mencement of  the  action,  but  upon  final  hear-f 
ing  the  chancellor  dissolved  it.  No  appeal 
has  been  taken  from  that  part  of  the  decree. 
The  appellants  here,  who  are  the  road  com- 
missioner and  the  road  overseers,  attempted 
to  cut  a  ditch  down  the  east  side  of  the  public 
road  from  a  point  opposite  Jackson's  prop- 
erty, BO  as  to  carry  off  the  water  diverted  by 
the  obstruction  maintained  by  Jackson,  and  to 
conduct  it  to  a  water  course  known  as  "Wil- 
son's branch."  The  plaintiffs  sought  to  re- 
strain them  from  cutting  and  maintaining 
this  ditch,  and  the  chancellor  granted  that 
relief,  and  the  road  officials  appealed.  Mrs. 
Howell  claims  that  the  obstruction  maintain- 
ed by  Jackson  to  the  drainway  between  his 
property  and  the  Butler  lot,  preventing  the. 
flow  of  water,  causes  the  surplus  water  to 
flood  her  land,  thereby  causing  great  injury 
to  It  She  also  contends  that  the  construc- 
tion of  the  ditch  along  the  public  roadway 
will  damage  her  property  by  reason  of  the 
fact  that  the  ditch  will  wash  out  and  become 
deei;>er  and  wider  year  by  year  In  front  of  her 
property.  The  evidence  shows  that  in  front 
of  her  property  the  road  is  higher  than  In 
front  of  the  Jackson  property,  and  on  account 
of  this  elevation  the  ditch  will  have  to  be 
cut  that  much  deeper. 

The  testimony  is  conflicting  as  to  whether 
or  not  any  damage  will  result  from  the  cut- 
ting of  this  ditch ;  but  we  are  of  the  opinion 
that,  according  to  the  preponderance  of  the 
evidence,  the  damage  will  be  very  slight 
The  question  of  Jackson's  right  to  obstruct 
the  drainway  across  his  property  Is  not  be- 
fore us,  Inasmuch  as  no  appeal  has  been  tak- 
en from  that  part  of  the  decree.  We  are  con- 
fronted with  the  sole  question  whether  or  not 
the  road  officers  have  the  right  to  cut  the 
ditch  along  the  public  road,  and  we  are  clear- 
ly of  the  opinion  that  they  have  the  power 
to  do  so,  and  that  their  power  in  this  re- 
spect has  not  been  abused.  Since  the  drain- 
way  across  the  Jackson  property  has  beoi 
obstructed,  it  appears  to  be  absolutely  neces- 
sary to  drain  in  some  direction  the  water 
which  flows  down  the  public  road.  Otherwise 
the  road  would  be  obstructed  thereby.  And 
It  appears  necessary  to  do  this  in  order  to 
prevent  the  flow  of  water  upon  another  road 
Immediately  north  of  the  Howell  property. 
The  road  overseers  testified  that  unless  thli 
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ditch  is  constructed  the  water  will  flow  off 
down  tbe  cut-off  road.  The  eyidence  shows 
clearly  that  tbe  Injury  to  Mrs.  Howell's  land 
arises  from  tbe  obstraction  maintained  by 
Jackson  In  tbe  natural  drainway  through  or 
near  bis  property,  and,  since  that  has  been 
permitted  by  tbe  chancellor  to  continue,  it 
will  necessarily  prove  a  benefit,  rather  than 
injury,  to  her  land  to  have  the  ditch  cut  down 
the  public  road  so  as  to  carry  off  the  water 
thus  diverted.  Moreover,  tbe  plaintiffs  al- 
lege in  their  complaint  that  In  case  of  heavy 
rains  large  quantites  of  surface  water  are 
collected  in  tbe  public  road,  and  that  it  Is 
necessary  to  cut  ditches  in  order  to  drain 
tbe  road  and  keep  it  in  repair,  and  to  protect 
the  owners  of  adjacent  lands  from  Injury. 
In  other  words,  they  admit  tbe  necessity  of 
draining  tbe  highway,  but  complain  at  tbe 
manner  in  wlilch  it  is  done.  Tbe  matter  of 
draining  public  roads  is  one  which  falls  with- 
in the  discretion  of  tbe  local  authorities,  in- 
cluding road  commissioners  and  road  over- 
seers; and,  even  if  there  should  be  some  In- 
cidental damages  to  abutting  property  own- 
ers therefrom,  it  does  not  fall  within  tbe 
province  of  tbe  courts  to  control  this  discre- 
tion. Elliott  on  Roads  and  Streets,  i  469. 
Certainly  there  has  not  been  shown  any  such 
damage  as  would  warrant  a  court  of  equity 
in  Interfering  with  the  road  overseers  in 
this  instance. 

We  think  the  Chancellor  erred  in  his  de- 
cree, and  the  same  is  reversed,  and  the  cause 
remanded,  with  directions  to  dismiss  tbe  com- 
plaint for  want  of  equity. 


ST.  LOUIS,  I.  M.  &  S.  RY.  CO.  v.  TAYLOR. 

(Supreme  Court  of  Arkansas.    Jaly  8,   1907.) 

DAMAQEa—GnouRDs— Mental  Sutfkbihq. 

Under  the  rule  that  mental  suffering  alone, 
without  physical  injury  or  other  elements  of 
damages,  cannot  be  made  the  subject  of  an  in- 
dependent action  for  damages,  even  where  tbe 
act  or  violation  of  duty  complained  of  was  will- 
fully committed,  and  that  such  suffering  is  mere- 
ly an  aggravation  of  damages  when  it  naturally 
ensues  from  the  act  complained  of,  a  railroad 
la  not  liable  for  damages  to  a  passenger  for 
mental  suffering  caused  by  mere  verbal  abuse 
of  the  station  agent. 

[Eld.  Note.— For  cases  In  point,  see  Cent.  Dig. 
Tol.  16,  Damages,  S  100.] 

Wood  and  Riddick,  JJ^  dissenting. 

Appeal  from  Circuit  Court,  White  County; 
Hance  N.  Button,  Judge. 

Action  by  W.  L.  Taylor  against  the  St. 
Lonls,  Iron  Mountain  &  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Reversed. 

This  Is  an  action  Instituted  by  W.  L.  Tay- 
lor against  the  St  Louis,  Iron  Mountain  & 
Southern  Railway  Company  to  recover  dam- 
ages alleged  to  have  been  sustained  by  tbe 
plaintiff  on  account  of  the  willful  and  wrong- 
ful act  of  a  servant  of  the  defendant.  Tbe 
facts  relied  on  by  the  plaintiff  to  sustain  a 
recovery  are  substantially  as  follows:    The 


plaintiff  was  a  traveling  salesman  for  a 
wholesale  dry  goods  Arm,  and  carried  on  his 
trip  a  number  of  sample  trunks,  weighing  in 
the  aggregate  more  tban  tbe  amoimt  allowed 
free  to  passengers.  He  made  a  trip  to  Jud- 
sonia.  Ark.,  a  station  on  tbe  line  of  defend- 
ant's railroad,  in  tbe  course  of  bis  business, 
and  when  be  was  ready  to  depart  from  the 
town  on  defendant's  train  he  got  into  a  con- 
troversy with  defendant's  station  agent  at 
that  place  concerning  tbe  weighing  and 
checking  of  his  baggage.  The  agent  at  first 
refused  to  check  the  baggage  because  the 
time  was  short  before  tbe  arrival  of  tbe 
train,  and,  when  tbe  plaintiff  threatened  to 
report  him,  be  told  plaintiff  to  "report  and 
be  damned,"  called  him  a  "thief,"  "a  dirty 
cur,"  and  other  vile  names,  and,  after  the 
plaintiff  struck  him  with  an  umbrella,  picked 
up  a  gun  In  a  threatening  attitude  toward 
plaintiff.  He  made  no  attempt,  however,  to 
shoot,  and  tbe  plaintiff  sustained  no  physic- 
al Injuries  In,  the  encounter.  The  agent 
afterwards  checked  tbe  baggage,  and  tbe 
plaintiff  departed  with  his  baggage  on  the 
train  he  bad  Intended  to  take.  Tbe  duly 
kinds  of  injury  set  forth  In  the  complaint, 
or  which  the  testimony  tends  to  show,  are 
mental  anguish  and  humiliation  resulting 
from  tbe  insulting  remarks  made  by  tbe 
station  agent  The  court  gave  tbe  follow- 
ing, among  other.  Instructions,  over  the  ob- 
jections of  tbe  defendant:  "If  the  jury 
believe  from  the  evidence  that  the  plaintiff 
went  to  tbe  depot  of  defendant  company  for 
tbe  purpose  of  taking  passage  on  its  train, 
and  at  the  time  he  had  a  mileage  ticket  for 
his  passage  and  an  excess  baggage  ticket,  and 
exhibited  the  same  to  tbe  agent,  Ford,  then  he 
was  entitled  to  all  the  privileges  and  protec- 
tion of  a  passenger,  and  it  was  the  duty  of 
tbe  defendant  company,  through  Its  agent. 
Ford,  to  treat  him  civilly,  politely,  and  if 
you  believe  from  the  testimony  that,  when 
the  plaintiff  went  to  the  depot,  he  had  a 
mileage  ticket  and  excess  baggage  ticket 
and  presented  the  same  to  tbe  agent  and 
that  he  intended  to  take  passage  on  tbe  de- 
fendant's train,  and  the  agent,  Ford,  treated 
him  in  an  insulting  manner,  by  imputing  to 
him  dishonest  conduct,  and  otherwise  will- 
fully, wantonly,  or  maliciously  insulted  or 
assaulted  him,  then  the  plaintiff  Is  entitled 
to  recover,  and  in  arriving  at  damages  to 
which  he  is  entitled  you  should  allow  bim  a 
fair  pecuniary  compensation  for  such  dam- 
ages as  were  tbe  direct  consequence  of  the 
act  complained  of,  for  any  mental  excite- 
ment, anguish  of  mind,  sense  of  shame  and 
humiliation.  If  any,  which  he  may  have  suf- 
fered by  reason  of  the  wrong^ful  conduct  of 
tbe  agent.  Ford."  Tbe  court  also  refused  to 
Instruct  the  Jury,  as  requested  by  the  de- 
fendant, that  there  could  be  no  recovery 
for  mental  anguish,  shame,  and  humiliation 
resulting  from  the  Insults  offered.  Plain- 
tiff recovered  judgment  below  for  the  sum  of 
$4,500  damages,  and  the  defendant  appealod. 
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T.   M.   Mehaffy  and  J.   E.   Williams,  for 
appellant    J.  W.  &  M.  House,  for  appellee. 

McCULtOCH,  J.  (after  stating  the  farts  as 
above).  Many  questions  are  presented  in  the 
record  for  our  consideration,  but  the  control- 
ling one,  for  the  purpose  of  disposing  of  this 
case  here,  is  whether  or  not  the  plaintiff  Is 
entitled,  under  the  circumstances  shown  in 
the  case,  to  recover  damages  for  mental  an- 
guish and  humiliation,  unaccompanied  by 
physical  injury.  The  evidence  shows  suffi- 
ciently to  warrant  a  finding  that  the  station 
agent  of  the  railway  company,  while  the 
plaintiff  was  In  the  station  for  the  purpose 
of  having  his  baggage  checked  preparatory 
to  taking  passage  on  the  train,  and  while  he 
was  conferring  with  said  agent  concerning  the 
checking  of  bis  baggage,  willfully  and  with- 
out provocation  insulted  him  by  the  use  of  pro- 
fane, threatening  and  defamatory  language. 
■  We  do  not  determine  whether  the  plaintiff 
should  be  held,  under  the  circumstances,  to 
be  a  passenger  In  the  sense  that  the  railway 
company  owed  him  the  same  duty  of  protec- 
tion from  willful  acts  of  its  servants  that  it 
owes  to  pa^^sengers  on  trains.  We  prefer  to 
dispose  of  the  questions  of  the  defendant's 
liability  for  the  mental  suffering  and  humil- 
iation as  elements  of  damages,  disconnected 
from  any  physical  Injury,  on  the  broader 
ground,  treating  the  plaintiff,  for  the  pur- 
pose of  testing  this  question,  as  a  passenger 
In  the  most  complete  sense. 

The  precise  question  Involved  has  never 
been  determined  by  this  court.  In  Railway 
v.  Wilson,  70  Ark.  130,  66  8.  W.  661,  the 
question  was  mentioned,  but  expressly  re- 
served for  decision;  the  court  saying:  "It 
is  certain  there  could  be  no  recovery  for  men- 
tal anguish  unaccompanied  by  personal  in- 
jury, where  there  was  no  willful,  wanton, 
or  malicious  wrong  done.  Whether  there 
could  be  recovery  for  mental  suffering  alone 
we  reserve  for  decision."  In  the  Peay  Case, 
64  Ark.  638,  43  S.  W.  0C5,  39  L.  R.  A.  463, 
the  court  held  with  respect  to  the  liability 
of  a  telegraph  company  for  negligent  failure 
to  promptly  transmit  and  deliver  a  message 
that  there  could  be  no  recovery  for  men- 
tal anguish  independent  of  and  disconnected 
from  a  physical  Injury.  And  in  Davis  v. 
Richardson,  76  Ark.  348, 89  S.  W.  318,  we  held 
that  there  could  be  no  recovery  of  damages 
by  a  female  from  an  Individual  for  mental 
anguish  on  account  of  an  indecent  proposal 
made  to  her.  The  court  said  In  the  opinion 
that  mental  suffering  and  hiuniliatloD  are 
not  elements  of  damages,  citing  the  Peay 
Cns^e.  In  Railway  Co.  v.  Anderson,  67  Ark. 
123,  53  S.  W.  673,  the  court  held  that  in 
an  action  by  a  passenger  to  recover  dam- 
ages for  being  wrongfully  carried  beyond 
her  destination,  where  no  physical  Injury 
resulted  or  other  loss  or  injury  except  mental 
anxiety  and  suffering,  there  could  be  no  re- 
covery for  the  mental  suffering.  In  that 
caae  ther*  wer*  no  facts  or  circumstances 


indicating  malice  or  willfulness,  and  no  in- 
sult offered  to  the  plaintiff,  but  the  mental 
suffering  was  claimed  to  have  resulted  from 
the  anxiety  on  account  of  the  delay  in  getting 
back  to  her  destination,  and  in  being  com- 
pelled, during  the  period  of  the  delay,  to  re- 
main in  the  company  of  a  crowd  of  partially 
intoxicated,  boisterous,  and  profane  passen- 
gers. So  we  see  that  It  has  been  decided 
by  the  court  that  a  corporation  Is  not  liable 
for  mental  suffering  unaccompanied  by  phy- 
sical injury.  Inflicted  by  the  negligence  of 
its  servants  In  the  performance  of  a  contract, 
there  being  no  element  of  willfulness  In  the 
commission  of  the  negligent  act  complained 
of,  and  that  an  Individual  is  not  liable  for 
the  wrongful  Infliction  of  mental  suffering, 
uuaccomimnied  by  physical  Injury,  even 
where  there  is  the  element  of  willfulness 
in  the  commission  of  the  act  complained  of. 
It  only  remains,  therefore,  to  decide 
whether  a  railway  corporation  is  liable  for 
such  mental  suffering  and  humiliation  unac- 
companied by  any  physldal  Injury  Inflicted 
upon  passengers  by  the  wrongful  act  of  one 
of  Its  servants  willfully  committed.  The 
questions  already  decided  by  this  court,  as 
above  stated,  are  sought  to  be  distinguished 
from  the  facts  of  this  case  on  two  itoints. 
viz.:  First,  that  the  act  complained  of  was 
committed  by  a  servant  of  the  railway  com- 
pany In  violation  of  the  contractual  duty 
which  the  carrier  owed  to  Its  passengers  to 
afford  them  protection  from  either  the  negli- 
gent or  willfully  wrongful  acts  of  its  serv- 
ants; and,  second,  that  the  injury  resulted 
from  the  willful  act  of  the  servant  of  the 
carrier.  We  do  not  think  that  the  distinc- 
tions are  sound.  It  Is  true  that  a  carrier  owes 
to  its  passengers  the  absolute  duty  of  protec- 
tion against  either  the  negligence  or  willful- 
ness of  its  servants.  Railway  ▼.  Dowglallo 
(Ark.)  101  S.  W.  412,  and  authorities  cited. 
But  the  carrier  In  such  case  can  be  required 
to  respond  only  In  such  damages  as  the  law 
takes  heed  of  as  proper  elements  of  damages. 
If  mental  suffering  and  humiliation,  unac- 
companied by  any  physical  injury,  are  not 
accounted  in  law  as  elements  of  damages  in 
other  cases,  we  see  no  reason  why  they 
should  be  made  so  in  testing  the  liability  of 
a  carrier  for  the  wrongful  acts  of  Its  serv- 
ants. While,  as  has  been  said,  the  carrier 
is  liable  to  the  passenger  for  all  proper 
damages  resulting  from  negligent  or  willful 
acts  of  its  servants,  yet  mental  suffering  in- 
dependent of  physical  injury  Is  not  specially 
made  an  element  of  damages  applicable  in 
that  kind  of  case.  It  is  not  because  the  car- 
rier Is  not  liable  for  the  willful  acts  of  its 
servants  tliat  it  escapes  responsibility  for 
such  injury,  but  because  the  character  of  the 
injury  Is  not  such  that  the  law  affords  com- 
pensation for.  The  reason  that  mental  suf- 
fering unaccompanied  by  physical  injury  is 
not  considered  as  an  element  of  recoverablft 
damages  is  that  it  Is  deemed  to  be  too  remote, 
uncertain,    and   difficult   of   ascertainment; 
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and  Ote  reaacn  ttaat  saeh  snfferias  is  allowed  | 
as  an  element  of  damases.  when  accompaiiicd  I 
by  plvslcal  injurr.  is  tbat  the  two  are  so 
Intliiiat^  eoiuMcted  tliat  Iiotii  most  lie  cod- 
ddered  iiecau8>?  of  tlie  difficulty  in  separat- 
ing HKsn.    4  SntberlandoD  Damases.  I  1245; 
Fell  T.  Goal  llinii«  Gol,  23  llo.  Aril  216; 
Ciiapiiian  t.  Telegraph  Ool,  88  Ga.  763^  15  j 
S.  K.  901,  17  I.  R.  A.  430.  30  Am.  St  Re|x  ' 
183;  Jotmson  ▼.  Wells  rnifo  Ool.  9  Ner.  234.  ; 
3  AnL  BepL  245;   Wrman  r.  Learitt.  71  Me. 
227.  S6  An.  Rep.  303:    Ewing  t.  PittAiuiK. 
etc  Ry.  Ool,  147  Pa.  4a  23  AtL  310.  14  I..  R. 
A.  666,  30  Am.  St  Rep.  709.     "So  tnr  as 
mental  snffering;  orislnatiBg  in  physical  in- 
jury Is  ooncemed.'*  says  Judge  liompkiiiJii  i 
tile  Georgia  case  dted  aboTe.  *it  is  rightly  | 
treated  aa  nndlstingiiisbable  from  the  pfays-  - 
leal   pain.     On   ultimate   analysis,   all   con-  i 
adonsness  of  pain   is  a   mental   experience,  ' 
and  it  is  only  by  reference  bac^  to  Its  sonrce 
that  one  kind  Is  distlngnlslied  as  mental  and  I 
another  as  physlc&L    So  in  case  of  physical 
Injury,   the  mental   suffering  is   taken   into 
Tiew.     Bnt,   according  to   good   anthorltlea, 
where  it  is  distinct  and  separate  fMm  the 
physical    tnjory.   It   cannot    be   considered." 
"Mental  antmisb,  of  Itself.  It  is  said,  has  nev- 
er been  treated  as  an  independent  ground  of 
dnmages  so  as  to  enable  a  person  to  main- 
tain an  action  for  that  injury  alone;    nei- 
tlier    has    insult    nor    contumely."    Wood's 
Mayne  on  Damages,  p.  75.    And  It  was  said 
In   an    English   case   many   .vears   ago   that 
"mental  pain   and   anxiety   the  law  cannot 
Tahie,  and  does  not  pretend  to  redress  when 
the  unlawful  act  complained  of  causes  that 
alone."    Lynch  v.  Knight,  9  H.  L.  577.    Mr. 
Sutherland    says    that:     "Mental    buffering 
alone,    unconnected    with    any    other    legnl 
wrong,  will  not,  according  to  the  great  weight 
of  authority,  support  an  action.     It  Is  only 
when  some  act  Is  done  which  will  constitute 
a  cause  of  action  that  such  suffering  can  be 
considered.    This  Is  not  a  cause  of  action,  bnt 
an  agsravatlon  of  damages,  when  It  naturally 
ensues  from  the  act  complained  of."    4  Suth- 
erland on  Damages,  i  1245. 

The  authorities  are  by  no  means  barmonl- 
ous  on  this  question,  and  we  confess  that 
there  are  many  cases  holding  contrary  to 
the  views  we  express.  Jlost  of  them,  how- 
ever, are  cases  decided  In  states  where  the 
courts  are  fully  committed  to  the  doctrine  of 
allowing  recovery  for  mental  suffering  unac- 
companied by  physical  Injury.  Some  of  the 
authorities,  though,  holding  to  the  contrary 
doctrine,  are  In  states  where  the  courts  had 
previously  refused  to  allow  such  an  element 
of  recovery  In  telegraph  cases.  These  cases 
are  found  in  the  states  of  Georgia,  New 
York,  and  Missouri.  Cole  v.  Atlanta  &  West 
Point  Ry.  Co..  102  Ga.  474,  81  S.  B.  107;  Gil- 
lespie T.  Brooklyn  Heights  Ry.  Co.,  178  N.  T. 


317.  70  N.  K.  SST.  66  I.  R.  A.  61^  168  Am. 

Sr.  Rejv  .VC:  Smith  r.  .xu-hisoo.  P.  ft  S.  Ry. 
Cou  122  Ma  App.  85.  97  S.  W.  1007.  We  are 
unable  to  harmoniae  the  doctrine  «f  time 
eases  with  the  fcknoM-  hotdings  «f  the  same 
oi'urt,  tlir«t  tbt-re  vvuW  lie  no  rvv-orery  for 
sack  an  element  of  damages  against  a  pnMIe 
service  coiporatioa  for  a  breach  of  Its  con- 
tracts, nor  is  the  reasoning  of  the  above- 
dted  cases  recoocUabie  with  each  other.  We 
(ail  entirely  to  see  bow  a  distinction  can  be 
fbnnded  upon  the  mere  fact  tbat  the  injury 
resntts  from  the  willful  act  of  the  servants 
of  the  corporation  or  from  a  willful  breach 
of  its  contract  If  the  infliction  of  mental 
solTerlng  alone  can  be  made  the  subject  <>t 
an  action  to  recover  damages  in  any  case, 
we  cannot  see  why  such  recovery  should  not 
be  allowed,  even  though  It  Is  Inflicted  by 
mere  negligence,  and  not  by  a  willful  act.  As 
this  court  has  already  held  in  the  Peay  Case 
that  a  n^ligent  act  resulting  in  mental  suf- 
fering only  cannot  l)e  made  the  subject  of  an 
independent  action  for  damages,  we  think 
that  the  only  logical  result  of  that  holding 
is  to  say  that  such  damasrcs  cannot  be  re- 
covered merely  because  there  is  an  element 
of  willfulness  In  the  commission  of  the  act 
complained  of. 

When  this  court  reached  the  conclusion  In 
the  one  case  that  the  corporation  could  not  be 
required  to  respond  in  damages  for  mental 
anguish  alone  on  account  of  the  negligent  act 
of  its  employes,  and  In  the  other  case  that 
an  individual  could  not  be  made  to  respond  iu 
damages  for  mental  suffering  alone  on  ac- 
count of  willful  act.  we  think  that  It  estnb- 
Ilshed  a  doctrine  that  neces-sarlly  prechidee 
recovery  In  this  case.  We  prefer  to  adhere  to 
the  rule,  as  a  sound  one,  that  mental  suffer- 
ing alone,  unaccompanied  with  ph.vslcal  In- 
Jury  or  any  other  element  of  recoverable 
damages,  cannot  be  made  the  subject  of  an 
independent  action  for  damages,  even  where 
the  act  or  violation  of  duty  complained  of 
was  willfully  committed;  and  that  such  suf- 
fering does  not  of  Itself  constitute  a  cause 
of  action,  but  Is  merely  "an  aggravation  of 
damages  when  It  naturally  ensues  from  the 
act  complained  of." 

There  Is  no  evidence  tending  to  show  that 
the  plaintiff  sustained  any  Injury  at  all,  ex- 
cept mental  anguish  and  sense  of  shame  and 
humiliation  on  account  of  the  Insulting  lan- 
guage, used  toward  him  by  the  station  ogent; 
but  the  Instruction  of  the  court  permitted 
the  Jury  to  find  a  verdict  In  favor  of  the 
plaintiff  based  entirely  upon  those  elements 
of  damages  resulting  from  the  Insulting 
language  used  as  an  Independent  ground  of 
action. 

Reversed  and  remanded. 

WOOD  and  RIDDICK,  JJ.,  dissent 
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LITTMl  ROCK   RT.   *   ELEXTTRIC  00.  r. 
PUTSCHB. 

(Supreme  Court   of  Arkansas.    July  8,   1907.) 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty, Second  Dlylsion;  Edward  W.  Winfleld, 
Judge. 

Action  by  Ida  Putsche  against  the  Little 
Rock  Railway  &  Electric  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

Rose,  Hemingway,  Cantrell  &  Loughbor- 
ougti,  for  appellant  Oliphlnt  &  Miles,  for 
appellee. 

McCDLLOCH,  J.  Plaintiff  sues  to  recover 
damages  alleged  to  have  been  sustained  by 
reason  of  an  insult  offered  to  her  by  a  con- 
ductor In  charge  of  appellant's  street  car 
while  she  was  a  passenger  thereon.  The 
Injury  is  alleged  to  have  occurred  by  reason 
of  the  conductor  calling  the  plaintiff,  who 
is  a  white  woman,  a  negress,  and  demand- 
ing that  she  go  back  and  sit  among  the  ne- 
groes. She  did  not  accede  to  his  demand, 
but  continued  her  Journey  on  the  car  among 
the  white  passengers  without  further  moles- 
tation from  the  conductor.  Damages  are 
sought  to  be  recovered  on  account  of  the  al- 
leged Infliction  of  mental  suffering  and  hu- 
miliation by  reason  of  the  Insult  offered  to 
her.  No  other  character  of  injury  is  alleged 
or  proved. 

The  question  of  the  right  of  a  passenger 
to  recover  damages  for  mental  suffering 
alone  as  Independent  grounds  for  recovery, 
unaccompanied  by  physical  or  other  Injuries, 
Is  fully  discussed  In  the  case  of  St.  L.,  I.  M. 
ft  S.  Ry.  Co.  V.  Taylor,  104  S.  W.  551,  and  Is 
conclusive  of  this  case. 

Reversed  and  remanded. 


ROBINSON  et  al.  v.  BLACK  et  al. 
(Supreme  Court  of  Arkansas.    July  16,  1907.) 

1.  Appeal— Pbooeedings  After  Reuand. 

Where,  in  a  suit  in  chancery  to  set  aside  a 
sale  of  lands  and  charge  an  adminietrator  for 
rents  and  profits,  the  court  on  setting  aside  the 
sale  simply  decreed  that  the  administrator  ac- 
count to  the  probate  court  for  the  rents  collect- 
ed, but  failed  to  ascertain  the  amount  of  rents 
collected,  and  the  decree  on  appeal  to  the  Su- 
preme Court  was  affirmed  without  the  atten- 
tion of  the  appellate  court  bavin;;  been  called 
to  that  part  thereof,  it  wag  beyond  the  power 
of  the  chancery  court,  after  having  made  such 
disposition  of  the  question  of  the  rents  collected 
Up  to  the  time  of  its  decree  on  remand  for  the 
purpose  of  sale  of  the  land,  to  take  up  that 
matter  again. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  fS  466&-4668,  4684.] 

2.  Same. 

It  was  competent  for  the  chancery  court, 
on  such  remand,  to  enter  on  further  investiga- 
tion to  ascertain  the  amount  of  rents  collected 
after  the  date  of  the  original  decree. 

[Ed,  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol  8,  Appeal  and  Error,  ft  4666-4668,  4684.] 


8.  Same— SuppLEifENTAL  Piaadihos. 

Such  further  investigation  should  not  be 
entered  on  without  appropriate  supplemental 
pleadings  alleging  that  the  collection  of  rents 
for  which  the  aamlnistrator  has  not  accounted 
in  his  settlement. 

[Ejd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |S  4673-4683.] 

4.  Equity  —  Jubisdiction  — Administrahok 
or  Estates. 

Where,  in  a  suit  in  chancery  against  an 
administrator  to  set  aside  a  sale  of  lands  and 
to  charge  him  with  rents  and  profits,  a  decree 
for  plaintiffs  having  been  affirmed  on  appeal, 
the  chancery  court,  on  remand,  directed  the 
amount  of  rents  collected  to  l>e  ascertained,  it 
waa  error  to  further  direct  payment  of  the  rents 
found  due  to  plaintiffs  or  their  solicitors,  and 
it  should  have  been  left  to  the  probate  court 
to  charge  the  amount  collected  to  the  adminis- 
trator  in  his  settlement 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  19,  Equity,  »  51-62.] 

5.  Same. 

A  chancery  court,  having  interposed  in  the 
administration  of  an  estate  on  account  of  fraud 
or  other  ground  of  equitable  interference,  should, 
after  disposing;  of  the  special  matter  which  call- 
ed into  exercise  Its  peculiar  powers,  send  tlie 
case  back  to  the  probate  court,  with  instruc- 
tions for  further  proceedings  in  the  regular 
course  of  administration. 

[BJd.  Note.— For  eases  in  point  see  Cent  Dig. 
vol.  19.   Equity,  U  51-62.] 

Appeal  from  Monroe  Chancery  Court;  Jno. 
M.  Elliott  Chancellor. 

Suit  by  John  S.  Black  and  another  against 
F.  J.  Robinson,  administrator  of  the  estate 
of  S.  L.  Black,  deceased,  and  another.  De- 
cree for  plaintiffs,  and  defendants  appeal. 
Reversed  and  remanded,  with  Leave  to  file 
supplemental  pleadings  and  for  further  pro- 
ceedings. 

H.  A.  Parker,  for  appellants.  Manning  & 
Emerson,  for  appellees. 


McCULLOCH,  J.  John  S.  Black,  one  of 
the  heirs  at  law  of  8.  L.  Black,  deceased,  and 
a  creditor  of  the  estate  of  said  decedent  and 
Mallory  Crawford  &  Co.,  creditors  of  said 
estate.  Instituted  a  suit  in  chancery  against 
P.  J.  Robinson,  administrator  of  said  estate, 
and  against  Polk  Montgomery,  to  set  aside 
a  sale  of  lands  made  to  Montgomery  and  to 
hold  Robinson  accountable  for  the  rents  and 
profits  of  the  lands.  The  chancery  court 
rendered  a  decree  In  favor  of  the  plaintiffs, 
setting  aside  the  sale  to  Montgomery,  and 
directing  "that  the  defendant  F.  J.  Robinson 
report  by  proper  statement  and  account  to 
the  probate  court  of  Monroe  county  for  all 
rents  from  said  lands,  and  give  the  S.  L. 
Black  estate  credit  therefor  in  his  settlement 
accounts  as  administrator  of  said  estate,  less 
the  pro  rata  share  thereof  which  the  judg- 
ment of  defendant  Robinson  bears  to  the  Mar- 
tin Judgment  against  Charles  Adams."  The 
court  did  not  ascertain  the  amount  of  such 
rents  and  profits.  The  defendants  appealed 
to  this  court,  and  the  decree  of  the  chancery 
court  was  afllrmed.  Jfontgomery  v.  Block, 
75  Ark.  184.  Reference  Is  made  to  the  opin- 
ion In  that  case  as  reported  above  for  more 
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definite  statement  of  the  facta.  This  court, 
In  affirming  the  decree,  ordered  that  "the 
cause  be  remanded  with  directions  to  enter 
a  further  decree  for  the  sale  of  the  land  by 
a  commissioner  of  the  court  upon  such  terms 
as  the  court  may  direct,  and  that  the  net 
proceeds  of  sale  shall  be  applied  flrst  to  re- 
imbursement of  appellant  Robinson  for  the 
amounts  paid  by  him  in  redeeming  the  lands 
from  tax  sales  and  subsequently  paid  for 
taxes,  and  next  pro  rata  on  the  two  said  Judg- 
ments Against  Adams."  On  the  filing  of  the 
mandate  of  this  court  in  the  court  below,  a 
decree  for  sale  of  the  lands  was  entered  in 
accordance  therewith,  but  without  any  fur- 
tlier  pleadings  liavlng  been  filed,  the  court 
further  decreed  that  defendant  Robinson 
should  t>e  charged  with  all  ttie  rents  and  prof- 
its of  the  lands,  and  appointed  a  master  to 
take  testimony  and  state  an  account  of  rents 
and  profits  collected  by  him.  The  master 
heard  testimony  and  made  the  report  at  the 
next  term,  charging  Robinson  with  rents  found 
to  haye  been  collected  by  him  from  the  year 
1895  up  to  and  Including  the  year  1905,  with 
Interest  to  date  of  the  report,  amounting  in 
all  to  the  sum  of  $2,491.12,  and  crediting  htm 
with  the  sum  of  $486.68  found  to  hare  been 
paid  out  for  taxes  on  the  land  and  in  redemp- 
tion from  tax  sales,  with  Interest.  The  court 
overruled  exceptions  to  the  report,  and  ap- 
proved it  and  rendered  a  decree  against  Rob- 
inson for  $1,6M.73  as  the  proportionate  part 
due  the  Black  estate  of  the  net  amount  of 
rents  found  to  have  been  collected  by  Robin- 
son. The  court  directed  Robinson  to  pay  over 
this  amount  to  the  solicitors  of  record  of  the 
plaintiffs.    Robinson  appealed. 

When  the  case  was  formerly  here,  the  de- 
cree of  the  chancery  court  was  afiirmed,  and 
the  cause  was  remanded  for  the  sole  purpose 
of  taaving  the  lands  sold  in  order  for  the  pro- 
ceeds to  l>e  divided.  The  litigation  was  then 
at  an  end  as  to  all  matters  which  were  ad- 
judicated, or  which  could  have  l>een  adjudi- 
cated when  the  final  decree  was  entered  by 
the  chancery  court  The  chancery  court 
should,  in  the  former  hearing,  have  ascer- 
tained the  amount  of  rents  collected  by  Rob- 
inson and  the  proportionate  part  thereof  due 
the  Black  estate,  and  then  directed  the  pro- 
bate court  to  charge  him  with  that  amount 
in  his  settlement  as  administrator.  It  failed 
to  do  that,  however,  but  simply  decreed  that 
he  account  to  the  probate  court  for  the  rents 
collected,  leaving  It  to  the 'probate  court  to 
ascertain  the  amount  The  plaintiffs  did  not 
appeal  from  the  decree,  and  did  not  call  the 
attention  of  this  court  to  that  part  of  the 
decree,  so  it  was  affirmed.  It  therefore  be- 
came final,  and  passed  beyond  the  control  of 
the  chancery  court  or  of  this  court.  After 
having  made  tliat  disposition  of  the  rents 
collected  up  to  tlie  time  of  the  decree  below, 
it  was  t>eyond  the  power  of  the  court  to  take 
up  that  matter  again.  Collins  v.  Paepcke- 
Leicht  Lumber  Ca  (Ark.)  100  S.  W.  86.    It 


was  competHit  for  the  court  to  enter  upon  a 
further  investigation  to  ascertain  the  amount 
of  rents  collected  by  Robinson  since  the  date 
of  the  original  decree  (Collins  v.  Paepcke- 
Lelcht  Lumber  Co.,  supra)  for  the  purpose  of 
directing  the  probate  court  to  charge  htm 
with  the  proportionate  amount  due  the  Black 
estate,  but  It  should  not  have  done  so  without 
appropriate  supplemental  pleadings  alleging 
that  he  had  collected  rents  which  he  had  not 
accounted  for  In  bis  settlement  with  the  pro- 
bate court 

It  was  also  error  to  direct  the  payment  of 
the  amount  found  due  over  to  the  plaintiffs 
or  their  solicitors.  Administration  was  still 
pending  in  the  probate  court  and  the  chancery 
court,  after  ascertaining  the  amount  of  rents 
with  which  the  administrator  should  have 
charged  himself,  should  have  left  it  to  that 
court  to  charge  the  amount  to  the  administra- 
tor in  settlements,  and  order  it  distributed 
to  creditors  and  him  along  with  the  other 
assets  of  the  estate.  A  chancery  court  should 
not  lift  an  estate  out  of  the  probate  court 
and  proceed  to  administer  it  but  having  in- 
terposed on  account  of  fraud  or  other  ground 
of  equitable  Interference,  it  should,  after  the 
special  matter  which  called  Into  exercise  its 
peculiar  powers  has  been  disposed  of,  send 
the  cause  back  to  the  probate  court  with 
instructions  for  further  proceedings  In  the 
regular  course  of  administration.  Shegogg  v. 
Perkins,  34  Ark.  117;  Hankins  v.  Layne,  48 
Ark.  544,  3  8.  W.  821;  Brice  v.  Taylor,  51 
Ark.  75,  9  S.  W.  864. 

The  decree  is  therefore  reversed,  and  the 
cause  is  remanded,  with  leave  to  the  plain- 
tiffs to  file  supplemental  pleadings  concern- 
ing the  rents  of  lands  collected  by  appellant 
Robinson  since  the  date  of  the  original  de- 
cree on  February  14,  1902,  and  for  further 
proceedings  with  reference  thereto  not  incon- 
sistent with  this  opinion. 

BIDDICK,  J.,  not  participating. 


ATOKA  COAL  &  MINING  CO.  t.  MILLER. 

(Court  of  Appeals  of  Indian  Territory.     Sept 
26,  1907.) 

1.  Tbial—Instbuctions— Requested  Irstbuo- 

TIONS. 

It  is  not  error  to  refuse  requested  Instruc- 
tions when  they  are  in  effect  given  by  the  court 
in  different  language. 

(Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §f  651-659.1 

2.  Masteb  ahd  Sebvant— Masteb's  Liabili- 
tt  fob  injubibs— sufficibnct  of  evidence 
— Negligence  of  Masteb. 

In  an  action  by  a  servant  for  personal  in- 
juries, evidence  considered  and  held  sufficient  to 
sustain  a  verdict  for  plaintiff  on  the  ground  of 
defendant's  negligence. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  8§  954r-977.] 

3.  Same— Question  fob  Jubt— CowTBiBireoBT 
Negligence. 

In  an  action  b^  a  servant  for  personal  in- 
juries received  while  throwing  a  switch  in  a 
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mine,  whether  plaintiff  was  cruilty  of  contribu- 
tory negligence  held  a  question  for  the  Jury. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  SI  108»-1132.] 

4.  Save  —  SnFFiciENcy  of  Etidbrck  —  CoN- 

TBIBUTOBT    Ne!GLIOENCB. 

In  an  action  by  a  mule  driver  for  injuries 
received  in  a  mine  while  throwing  a  switch,  evi- 
dence considered  and  held  sufficient  to  sustain 
a  verdict  for  plaintiff  on  the  theory  that  he  was 
not  guilty  of  contributory  negligence  in  going 
outside  his  duties,  or  for  violating  the  rules  ol 
the  master. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  H  987-996.] 

6.  Same— NEOuaENCK  of  Fellow  Sebvart. 

In  an  action  for  personal  injuries  received 
by_  a  mule  driver  while  throwing  a  switch  in  a 
mine,  evidence  considered  and  held  sufiScient  to 
sustain  a  verdict  for  plaintiff  on  the  theory  that 
the  accident  was  not  the  result  of'  negligence 
of  a  fellow  servant. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  S§  97S-980.] 

6.  Appeal— Harmless  Ebbor— Admission  of 
Evidence — Pbejudicial  Effect  in  View 
OF  Remittitub. 

In  an  action  by  a  servant  for  i)ersonal  in- 
juries sustained  in  being  struck  by  a  cable  as 
a  result  of  a  defective  pulley  attachment,  the 
admission  of  evidence  as  to  omissions  of  de- 
fendant supposed  to  be  negligent,  in  the  ab- 
sence of  allegations  in  the  complaint  in  regard 
thereto,  held  harmle!>s  error  in  view  of  a  re- 
quirement of  a  remittitur  of  $3,500  before  over- 
ruling a  motion  for  a  new  trial. 

7.  Same— Submission  of  Issu*  to  Jubt. 

Submission  of  tlie  issue  as  to  defendant's 
negligence  In  such  regard  held  harmless  error  in 
view  of  the  circumstances. 

8.  Master  and  Servant— In,iuby  to  Servant 
—  Actions  —  Verdict— Responsiveness  to 
Issues. 

In  an  action  by  a  servant  for  personal  in- 
juries, the  defendant  cannot  be  found  guilty  of 
nepligence  in  case  the  cause  of  the  accident  was 
not  that  alleged. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  S  1197.] 

9.  Same— Duty  of  Master— Safe  Place— 
Suitablb  Materials. 

While  a  master  does  not  insure  the  safety 
of  his  servants.  It  is  his  duty  to  furnish  a  rea- 
sonably safe  place  in  which  to  work  and  suitable 
materials  to  work  with. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §§  136,  171-176.1 

10.  Same— Case  Required  of  Master— Re- 
pairs. 

While  a  master  is  not  an  Insurer  that  the 
machinery  employed  in  his  business  is  proper 
or  suitable,  he  is  bound  to  use  ordinary  and  rea- 
sonable care  and  skill  In  its  selection  and  con- 
struction, and  to  keep  it  in  suitable  repair  there- 
after. 

[Ed.  Note.— For  cafies  in  point  see  Cent  Dig. 
vnl.  34,  Master  and  Servant  {{  130,  136,  171- 
170.] 

11.  Same— Meaning* of  Ordinary  Care. 
Ordinary  care  by  a  master  means  such  care 

as  a  person  of  ordinary  prudence  would  exer- 
cise in  view  of  the  conditions  and  circumstances 
as  to  danger. 

[Ed.  Note.— For  cases  in  point,  sec  Cent  Dig. 
vol.  34,  Master  and  Servant,  !§  139,  1150-1160.] 

12.  Same  —  Contributory  NxauaxROK— Ap- 
plication   OF   DOCTBINE. 

A  servant  owes  to  the  master  the  duty  of 
using  care  to  avoid  danger  wherever  his  proper 
business  may  call  him,  and  he  cannot  recover 
for  an  injury  which  be  would  not  have  sustained 
but  for  his  own  negligent  act,  however  negli- 


gent the  master  may  have  been  In  relation 
thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  SS  668-674.] 

13.  Same— Risks  Assumed  by  Sebvant— Na- 
ture and  Extent. 

A  servant  assumes  all  of  the  risks  which 
are  incident  to  and  ordinarily  pertain  to  his 
employment  and  dangers  such  as  are  known  to 
him,  or  discoverable  by  the  exercise  of  ordinary 
care  on  his  part. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  S§  550,  574-600.] 

14.  Same— Nature  and  Extent  of  Master's 
Liability — Cause  of  Injxtry. 

In  the  absence  of  contributory  negligence,  a 
master  Is  liable  for  negligence  in  not  keeping 
machinery  In  proper  repair,  if  the  particular 
parts  were-  defective  as  alleged  in  the  complaint 
and  the  accident  resulted  therefrom,  but  the 
master  is  not  liable  if  the  machinery  was  in  a 
reasonably  safe  condition,  or  if  there  was  some 
defective  part  as  alleged,  but  it  did  not  cause 
the  injury. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  U  162,  252.] 

15.  Neolioence— Contributory  Negligence. 

Contributory  negligence  is  a  negligent  act 
committed  by  plaintiff  himself,  which  was  the 
proximate  cause  of  his  being  injured. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  {{  83,  382,  383.] 

16.  Same— Proximate  Cause  of  Injury. 
Contributory   negligence   is   the   proximate 

cause  of  an  injury,  if  the  injury  would  not  have 
occurred  had  the  negligent  act  not  been  com- 
mitted. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
VOL  37,  Negligence,  H  112-114.] 

17.  Master  and  Sf.rvant  —  Violation  of 
Rules — Knowledge  of  Rule. 

A  servant  cannot  recover  for  an  injury  re- 
ceived while  violating  a  rule  of  which  be  knew, 
or  which  by  reasonable  care  he  could  have 
known. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  {{  284-286,  ^0- 
775.] 

18.  Same— Rules— Reasonableness. 

Where  the  cars  in  a  mine  were  hauled  up 
and  let  down  a  grade  in  a  shaft  by  a  cable  which 
passed  around  a  large  wheel  and  crossed  in 
front,  the  ends  of  which,  passing  down  the  shaft 
were  separated  by  smaller  pulleys,  and  the  brake 
for  the  wheel  and  the  switch  for  the  tracks  were 
situated  between  the  ropes,  .a  rule  of  the  mining 
company  that  the  switch  should  not  l>e  thrown 
while  the  cables  were  running  would  be  a  rea- 
sonable rule  which  the  company  would  liave  the 
right  to  make,  and  it  would  be  the  duty  of  the 
employta  to  obey  it 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  M,  Master  and  Servant,  K  283-288.] 

19.  Same— Duty  of  Servant  to  Ascertain 
Rules. 

A  servant  must  use  reasonable  care  to  as- 
certain what  the  rules  of  the  master  are  before 
entering  upon  a  duty  at  a  place  where  there  is 
danger,  and  where  an  accident  will  be  more  dan- 
gerous than  elsewhere. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  |  286.1 

20.  Same— Assumption  of  Risk— Voluntary 
Act  Outside  of  Duties— Pbescmption  of 
Knowledge  of  Rules. 

Where  a  servant  goes  outnde  of  his  duties- 
and  without  orders  from  proper  authority  under- 
takes to  do  other  work,  the  law  will  presume 
that  he  knew  the  rules  of  the  master  in  relation 
to  the  work  undertaken. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig- 
vol.  &4,  Master  and  Servant  {|  652-658.] 
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21.  Save— CoMPUARCB   with   Dibection   or 
THB  Tabt  of  Onb  Not  in  Authority. 

A  servant  is  not  relieved  from  contribntory 
negligence  in  disobeying  rules  of  which  he  had 
no  knowledge,  when  he  undertakes  to  work  out- 
side his  regular  duties  under  the  direction  of 
one  who  has  no  authority  to  so  direct  him. 

(EJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §§  055,  77S-78a] 

22.  Same — Continuino  Work  with  Knowl- 
EDOS  OF  Absence  of   Safeguard. 

If  it  is  the  duty  of  a  master  to  provide  cer- 
tain safeguards  in  a  certain  case,  but  the  serv- 
ant knows  of  their  absence  and  is  in  a  condition 
to  know  of  the  danger  resulting  therefrom,  bnt 
goes  to  work  and  remains  there  until  after  an 
accident  occurs,  he  assumes  the  risk. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  ff  574-600.] 

23.  Same— Neglioencb  of  Fellow  Servant 
AS  Grounds  of  Master's  Liability. 

If  a  servant  is  injured  through  the  care- 
lessness of  a  fellow  servant,  without  the  negli- 
gence of  the  master,  he  cannot  recover  from  the 
master  therefor. 

[EM.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  H  352,  353.1 

24.  Same— CoNcuBRiNO  Neolioence. 

If  an  injury  to  a  servant  is  caused  by  the 
coDcarring  negligence  of  a  fellow  servant  and 
the  master,  and  the  injury  would  not  have  oc- 
curred bat  for  the  negligence  of  the  master,  the 
matter  is  liable. 

iEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  34,  Master  and  Servant,  §S  515-534.1 

25.  Same— Extent  of  Liability. 

If  an  accident  which  might  reasonably  have 
been  foreseen  occurs,  whereby  an  unusual  strain 
is  pat  on  machinery  elsewhere,  resulting  In  a 
break  there  which  injures  a  servant  the  mas- 
ter is  liable,  for  the  other  machinery  should  have 
been  made  strong  enough  to  withstand  such 
strain ;  but  if  the  first  accident  could  not  rea- 
sonably have  been  anticipated,  there  is  no  lia- 
bility. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  {  256.] 

26.  Same— Machinery— Doty  to  Inspect. 

If  an  injury  to  a  servant  is  caused  by  an 
imperfection  which  could  rensonably  have  bepn 
discovered  by  a  proper  inspection,  the  master  is 
liable. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  U  235-242.] 

27.  Sams  —  AcrroNS  —  Sufficibnot  of  Evi- 
dence IN  General. 

To  recover  in  a  personal  injury  action,  the 
servant  must  show  by  a  preponderance  of  the 
evidence  that  the  accident  was  caused  by  one  or 
more  of  the  specific  defects  alleged  in  bis  com- 
plaint 

28.  Evidence— Weight    and    Sufficiency- 
Preponderance  or  Evidence. 

The  statement  that  a  plaintiff  must  estab- 
lish his  case  by  a  preponderance  of  the  evidence 
means  that  he  must  have  more  evidence — weight- 
ier evidence— than  the  defendant,  but  preponder- 
ance of  the  evidence  does  not  depend  on  the 
number  of  witnesses. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,   Evidence,  St  2450-2452.] 

28.  Same— Cbedibilitt  or  Witnesses. 

VN'here  there  is  a  conflict  of  evidence,  it 
is  the  duty  of  the  jury  to  reconcile  it  if  possible, 
so  that  all  may  stand,  bat  if  it  is  irreconcilable, 
they  are  to  determine  which  witness  they  will 
believe,  and  in  so  doing  they  may  take  into  con- 
sideration the  appearance  of  the  witness  on  the 
stand,  his  apparent  frankness  or  want  of  frank- 
ness, his  opportunity  for  knowing  the  things  to 
which  he  haia  testified,  whether  or  not  be  is  cor- 
•roborated,  wbetlier  or  not  he  has  been  impeached, 


and  also  his  motive,  if  any,  to  swerve  from  the 
truth. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Elvidence,  §  2437.] 

80.  Witnesses— Impeachment — Inconsistent 
Statement  —  Competency  of  Evidence  — 
Purpose. 

One  manner  of  impeaching  a  witness  is 
by  showing  that  he  has  made  contradictory 
statements  to  those  made  on  the  stand,  but  such 
testimony  is  competent  for  that  purpose  only, 
and  is  not  to  be  considered  for  the  purpose  of 
establishing  the  facts  stated. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §|  1209-I22.'i.l 

31.  Master  and  Sehvan-t— Master's  Liabil- 
ity yoB  Injuries  to  Servant— Risks  .V.s- 
BUMED— Duty  to  Give  Notice  of  Defects. 

If  a  master  is  negligent  in  supplying  im- 
perfect machinery,  and  a  servant  is  aware  of 
the  defect  or  by  the  exercise  of  ordinary  care 
might  have  known  of  it,  it  is  his  duty  to  either 
inform  his  master  or  quit  work.  If  he  does  not 
do  so,  be  assumes  the  risk. 

[Ed.  Note. — For  cases  in  point,  see  Pent.  Dig. 
vol.  34.  Master  and  Servant,  SS  574-600.] 

32.  Same— Ordinary  Care  by  Servant  in 
Discovering  Defects. 

Ordinary  care  on  the  part  of  a  servant  with 
respect  to  the  condition  of  machinery  means 
such  care  as  a  person  situated  as  he  was  would 
ordinarily  use. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  i  674.] 

33.  Damages— Pebsonal  Injuries— Measure 
OF  Damages. 

In  an  action  by  a  servant  for  personal  in- 
juries, if  the  jury  finds  for  plaintifr,  they  have 
the  right  to  award  such  damages  as  they  deem 
proper,  takinij  into  consideration  the  injury  in- 
flicted, the  pain  and  suffering  undergone  by  him, 
any  jyermanent  injury  sustained,  any  disability 
resulting  from  the  injury  which  renders  him 
less  able  to  attend  to  his  business,  the  time  ac- 
tually lost  and  any  mental  suffering  endured. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  5§  222-229.] 

Appeal  from  the  United  States  Court  for 
the  Central  District  of  the  Indian  Territory; 
before  Justice  W.  H.  H.  Clayton,  Oct  18^ 
1901. 

Action  by  Dave  Miller  against  the  Atoka 
Goal  &  Mining  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    AflSrmed. 

Ira  D.  Oglesby,  for  appellant  O.  B.  Ran- 
dell,  Stuart  &  Gordon,  Wilklns,  Vinson  & 
More,  for  appellee. 

GILL,  C.  J.  In  this  case  there  are  24 
assignments  of  error,  all  of  which  except  the 
first  6  are  directed  at  the  giving  or  refusing 
to  give  Instructions.  In  the  view  of  the 
court  It  will  be  unnecessary  to  take  up  In  de- 
tail assignments  2  to  6,  Inclusive,  and  24. 
These  each  bear  upon  the  admission  of  evi- 
dence, and  the  court  Is  of  opinion  that  no 
error  was  committed  by  the  court  as  com- 
plained of  In  these  assignments.  Nor  will  It 
be  necessary  to  pass  upon  In  detail  assign- 
ments 7  to  13,  Inclusive,  as  these  relate  to 
requests  for  particular  Instructions  which 
were  in  effect  given  by  the  court,  although 
In  different  language  from  that  asked  by 
appellant  Nor  Is  It  necessary  to  discuss 
separately  assignments  15,  16,  lis,  19,  20,  21, 
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and  22,  as  each  of  these  relate  to  an  Instrnc- 
tlon  of  the  court,  which  we  think  were  all 
properly  given  and  stated  the  law  correctly. 
This  leaves  to  be  considered  assignments  1, 
14,  17,  and  23,  which  may  well  be  consider- 
ed together.  The  history  of  the  case  is  about 
as  follows:  This  is  a  suit  for  damages  by 
Dave  Miller  against  the  Atoka  Coal  &  Mining 
Company,  the  former  being  the  plaintiff  be- 
low and  the  appellee  in  this  court,  and  the 
latter  being  the  defendant  below  and  the 
appellant  here.  It  appears  from  the  evi- 
dence that  the  appellee  was  employed  by  the 
'  appellant  as  a  mule  driver  in  mine  No.  6,  one 
of  the  appellant's  coal  mines  situated  about 
10  miles  northwest  of  Atoka,  Ind.  T.;  that 
while  in  the  employ  of  the  appellant  the  ap- 
pellee, on  or  about  December  7,  1899,  was  in- 
jured, sustaining  a  fracture  of  the  right  ankle 
and  of  the  bone  above  the  ankle  from  which 
he  claims  to  have  been  painfully  and  perma- 
nently injured.  He  alleged  that  be  was  dam- 
aged in  the  sum  of  f25,000.  The  Jury  render- 
ed a  verdict  for  $8,000.  In  overruling  a  mo- 
tion for  a  new  trial,  the  trial  court  required 
the  entering  of  a  remittitur  of  $3,500,  and 
upon  the  entering  of  such  remittitur  rendered 
Judgment  In  the  amount  of  $4,600. 

The  accident  occurred  underground  at  the 
top  of  a  grade  leading  down  to  the  pit  or 
shaft.  The  passage  up  this  grade  had  a 
double  track  almost  to  the  top,  one  track  be- 
ing for  the  loaded  cars  to  descend,  and  the 
other  for  empty  care  to  ascend  the  grade. 
Near  the  top  of  the  grade  these  two  tracks 
converged  into  one,  which  again  divided  into 
two  tracks  which  ran  off  to  the  right  and 
left  into  a  passage  at  right  angles  with  the 
one  already  described,  and  one  of  these  was 
again  divided  by  means  of  a  switch  into  a 
double  track,  one  being  for  loaded  and  one  for 
empty  cars.  At  the  top  of  the  main  passage 
leading  down  to  the  pit  or  shaft  a  niche  was 
cut  in  the  wall  of  the  passage  where  a  large 
wheel  five  or  six  feet  In  diameter  was  operat- 
ed in  a  horizontal  position.  Immediately 
In  front  and  at  the  sides  of  this  wheel  were 
two  small  wheels,  one  on  each  side,  and  also 
operated  In  a  horizontal  position.  They  were 
rigged  up  between  two  pieces  of  timber,  one 
above  the  other,  whose  ends  were  imbedded 
in  the  walls  on  either  side.  These  two 
timbers  were  held  together  by  bolts  running 
perpendicularly  through  the  two  at  either 
end,  and  kept  sufQcIently  apart  to  allow  for 
the  play  of  the  two  smaller  wheels  by  blocks 
just  inside  the  bolts  Just  mentioned.  A  steel 
rope  was  operated  on  the  big  wheel,  which 
after  passing  around  the  large  wheel  as  on 
a  pully  crossed  In  front  of  the  large  wheel 
and  passed  on  'the  outside  of  the  smaller 
wheels,  one  on  one  side  and  one  on  the  other. 
The  ends  of  this  rope  were  attached  to  the 
cars  operated  on  the  double  track  In  the  main 
passage  leading  from  the  bottom  of  the 
shaft  or  pit  op  to  the  apparatus  Just  de- 
scribed, at  the  top;  the  momentjam  of  the 
loaded  cars  descending  the  grade  being  ntilla- 


ed  to  draw  the  empties  to  the  top.  The  speed 
of  the  big  wheel  was  controlled  by  a  brake, 
and  there  was  a  man  employed  whose  duty 
the  appellant  claims  was  to  operate  thia 
brake  and  turn  the  switch  at  the  top  of  the 
grade.  The  smaller  wheels  above  referred  to 
were  operated  on  an  axle  whose  ends  were 
secured  by  eyebolts  which  ran  through  the 
timbers  between  which  they  ran  and  which 
were  secured  on  the  other  side  by  nuts.  The 
rope  was  crossed  in  front  of  the  big  wheel 
to  give  it  sufficient  adhesion  to  its  surface  so 
that  it  would  not  slip  when  the  wheelman 
was  operating  the  brake  to  control  the  speed 
of  the  trip,  as  It  is  called.  The  small  wheels 
serve  the  purpose  of  holding  the  ropes  on 
either  side  apart.  If  there  was  any  consider- 
able weight  attached  to  each  end  of  the  rope 
and  the  trip  was  in  operation  and  either  or 
both  of  the  two  smaller  wheels  were  to  give 
way,  the  weight  wonld  tend  to  pull  the  ropes 
together  with  considerable  force,  according  to 
the  amount  of  the  weight  and  speed  attained 
at  the  time.  On  the  day  in  question,  while 
a  trip  was  In  operation  and  ttie  ropes  were 
rimning,  the  appellee  stepped  Inside  of  the 
running  ropes  to  turn  the  switch  so  the  emp- 
ties coming  up  could  take  the  proper  track. 
One  of  the  eyelets  which  he  alleges  was  In  an 
unsafe  condition,  of  which  the  appellant  had 
notice  or  could  and  should  have  known  about 
had  it  exercised  ordinary  care,  straightened 
out,  loosening  the  end  of  the  axle  which  It 
held  and  the  rope  which  passed  around  the 
wheel,  and  the  weight  of  the  trip  caused  It 
to  Jerk  over  to  the  opposite  side,  striking  the 
appellee  in  the  leg  and  causing  the  injury  he 
sustained. 

The  appellee  has  alleged  in  his  complaint 
and  Introduced  evidence  tending  to  show  that 
he  was  rightfully  In  the  place,  in  the  perform- 
ance of  his  duties  as  mule  driver,  at  the  time 
of  the  accident,  and  that  it  was  customary 
for  the  drivers  or  any  other  person  who  hap- 
pened to  be  around  to  turn  the  switch.  He 
testified  that  he  had  been  told  to  do  so  on  at 
least  one  former  occasion  by  his  boss.  The 
testimony  of  all  the  witnesses  tends  to  show 
'that  the  switch  was  turned  sometimes  by  one 
and  sometimes  by  another.  The  evidence 
tends  to  show  that  one  of  the  eyelets  was 
cracked  and  that  the  axle  passing  through 
the  same  was  bent  and  that  It  had  been  in 
that  condition  for  some  time  prior  to  the  ac- 
cident. It  tends  to  show  that  some  of  the 
employes  whose  duty  It  was  to  inspect  the 
machinery  and  keep  It  in  a  safe  condition  or 
to  report  the  damaged  condition  to  their  su- 
periors knew  about  the  weakened  condition 
of  this  machinery  and  had  patched  or  repair- 
ed it  on  a  former  occasion.  And  the  theory 
of  the  appellee  is  that  he  was  Injured,  while 
In  the  rightful  performance  of  his  duties,  by 
reason  of  a  breakage  In  the  machinery,  caus- 
ed by  a  defect  therein  known  to  the  appel- 
lant, or  which  could  and  should  have  been 
known  had  it  exercised  ordinary  care  in  the 
inspection  of  its  machinery. 
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On  the  other  hand,  the  appellant  claims 
and  has  introduced  evidence  showing  that  im- 
mediately after  the  accident  the  cars  of  the 
trip  running  at  the  time  of  the  accident  were 
found  in  a  wrecked  condition  at  the  point  of 
passage.  And  it  advances  the  theory  that 
the  wrecking  of  the  cars  caused  an  nnusnal 
strain  upon  the  wheel  above,  making  them 
give  way  with  the  resulting  injury  to  the  ap- 
pellee. And  that  the  wrecking  of  the  cars 
being  the  proximate  cause  of  the  accident, 
and  not  alleged  In  the  complaint,  the  appellee 
cannot  recover.  The  only  evidence  on  this 
point,  however.  Is  the  finding  of  the  wrecked 
cars  subsequent  to  the  accident.  And  in  view 
of  the  testimony  showing  the  prior  weakened 
condition  of  the  eyebolt,  and  that  the  axle  of 
the  small  wheel  was  bent,  we  believe  that  the 
Jnry  was  right  in  finding  that  the  breakage 
of  the  machinery  above  caused  the  wreck  be- 
low, rather  than  that  the  wreck  caused  the 
breakage  In  the  machinery.  At  any  rate,  this 
Is  a  question  of  fact  for  the  Jury,  and  we  will 
not  disturb  their  finding  on  this  score. 

The  appellant  also  raised  the  question  of 
contributory  negligence  on  the  part  of  the 
appellee.  Its  evidence  Is  very  positive  that  It 
was  the  duty  of  the  wheelman  to  turn  the 
switch  and  that  It  was  against  their  rules 
for  any  one  to  step  between  the  r<^)es  while 
in  motion.  These  rules  were  partly  printed 
and  partly  verbal.  Each  employ^  was  fur- 
nished a  copy  of  the  printed  rules,  and  the 
various  bosses  were  supposed  to  Instruct  the 
men  as  to  the  verbal  rules.  But  It  seems  that 
It  was  customary  for  the  wheelman  to  turn 
the  switch  sometimes  and  for  the  drivers  to 
do  It  sometimes.  It  Is  admitted  that  the 
printed  rules  do  not  contain  the  rules  as  to 
whose  duty  It  was  to  turn  the  switch,  nor  as 
to  the  prohibition  of  any  one  stepping  be- 
tween the  ropes  while  running.  Its  evidence 
shows  that  the  existence  of  these  rules  was 
brought  home  to  some  of  the  men,  but  they 
have  not  shown  that  they  were  brought  to 
the  knowledge  of  the  appellee.  Therefore,  if 
the  appellee  did  not  know  of  these  rules,  and 
there  was  something  in  the  very  nature  of  the 
machinery  and  surroundings  to  cause  a  man 
of  ordinary  intelligence  and  prudence  to  know 
that  It  was  dangerous  to  ste$  between  the 
ropes  while  rimnlng,  the  appellee  would  not 
be  barred  from  recovery.  At  any  rate  the 
question  of  contributory  negligence  is  one 
of  fact  for  the  jury,  and  in  view  of  the  evi- 
dence in  this  case  we  do  not  feel  disposed  to 
disturb  their  findings  on  this  point.  Another 
question  Involved  in  this  case  Is  the  question 
as  to  whether  or  not  the  accident  was  the 
result  of  the  negligence  of  a  fellow  servant. 
We  do  not  believe  that  the  evidence  in  this 
case  supports  the  theory,  and  will  not  disturb 
the  finding  of  the  Jury  on  this  point. 

The  appellant '  also  complains  because  of 
the  lntrodactl(m  of  evidence  that  the  com-- 
pany  was  negligent  In  failing  to  plant  posts 
to  catch  the  ropes  in  case  of  an  accident  like 
the  one  in  this  case,  and  because  such  a  the- 


ory Is  not  Incorporated  by  proper  allegation 
In  the  complaint.  It  also  complains  of  that 
part  of  the  judge's  instructions  which  deals 
with  the  theory  above  stated.  The  evidence  on 
this  question  is  that  there  were  no  such  posts 
used  in  connection  with  the  machinery  at  the 
point  where  the  accident  occurred,  and  that 
In  the  opinion .  of  the  witness  It  would  be 
safer  to  have  them.  And  there  was  no  evi- 
dence that  It  was  usual  and  customary  to 
have  such  posts  in  connection  with  similar 
machinery  In  other  mines.  We  believe  that 
Inasmuch  as  the  complaint  was  not  drawn 
upon  the  theory  above  stated,  and  In  view  of 
the  character  of  the  evidence  in  connection 
therewith,  that  the  court  erred  in  the  admis- 
sion of  such  evidence  and  in  instructing  the 
jury  up(m  such  theory.  And  we  further  be- 
lieve that  the  court  should  have  given  the 
appellant's  Instruction  No.  11  eliminating  this 
theory  from  the  case,  although,  had  the  com- 
plaint been  drawn  upon  this  theory  and  the 
evidence  supported  It,  we  could  find  no  fault 
with  the  action  of  the  court  In  this  respect 
It  is  true  that  the  admission  of  the  evidence 
and  the  Instruction  to  the  jury  upon  this 
question  may  have  Influenced  the  jury  in 
determining  the  amount  of  damage  In  this 
case,  but  in  view  of  the  other  evidence  In  the 
case  we  believe  that  had  this  evidence  been 
excluded  and  had  they  not  been  Instructed  on 
this  point  their  verdict  would  have  been  for 
the  appellee  just  the  same.  And  In  view  of 
the  remittitur  of  $3,600  required  by  the  court 
before  overruling  the  motion  for  a  new  trial, 
equalizing  the  damage  with  the  Injnry  sus- 
tained, we  believe  that  the  admission  of  this 
evidence  and  the  giving  of  these  instructions 
have  not  been  prejudicial  to  the  appellant  In 
this  case.  And  we  refuse  to  reverse  the  case 
on  these  grounds. 

The  appellant  has  asked  for  several  In- 
structions which  the  court  refused.  With 
the  exception  above  mentioned  all  that  was 
good  In  the  Instructions  refused  was  amply 
covered  by  other  Instructions  given  by  the 
court,  and,  therefore,  their  refusal  was  not 
prejudicial  to  the  appellant. 

In  view  of  the  remarkably  true  and  ac- 
curate exi>osition  of  the  law  governing  per- 
sonal Injury  cases  of  this  character,  and  the 
clear  and  lucid  intei-pretatlon  thereof  given 
by  the  Hon.  Wm.  H.  H.  Clayton,  Judge  of 
the  United  States  court  for  the  Central  dis- 
trict of  the  Indian  Territory,  in  his  Instruc- 
tions to  the  jury,  we  believe  that  It  is  un- 
necessary for  us  to  discuss  the  law  applicable 
in  this  case,  and  instead  have  adopted  his 
exposition  thereof  as  given  of  his  own  mo- 
tion In  his  instructions  to  the  jury.  The  In- 
structions given  to  the  jury  by  the  trial 
court  of  bis  own  motion  are  as   follows: 

"This  is  an  action  brought  by  the  plalntift, 
Dave  Miller,  against  the  defendant,  the  Ato- 
ka Coal  &  Mining  Company,  for  the  recovery 
of  certain  damages  which  the  plaintiff 
claimed  he  Is  entitled  to  from  the  defendant 
because  of  certain  injuries  done  him,  the 
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plaintiff,  u-hlch,  he  alleges,  were  caused  by 
the  negligent  conduct  of  the  defendant.  The 
plaintiff  In  his  complaint  alleges,  substan- 
tially, that  the  defendant  Is  a  corporation ; 
that  it  was  engaged  In  the  business  of  operat- 
ing a  coal  mine  at  Lehigh  in  the  Central 
district  of  the  Indian  Territory,  and  that 
while  so  engaged  the  plaintiff  was  employed 
in  the  mines  of  the  defendant  to  perform  the 
duties  of  a  mule  driver;  that  while  be  was 
so  regularly  employed,  and  In  the  proper  dis- 
cbarge of  his  duties,  by  virtue  of  certain  de- 
fects In  the  machinery,  which  defects,  he  al- 
leges, were  caused  by  the  negligent  conduct 
of  the  defendant,  certain  n)pes  were  thrown 
loose  and  crossed  each  other;  and  that  they 
Tlolently  struck  him  and  injured  him,  by 
brealciug  his  leg  in  two  places  and  otherwise 
Injuring  him,  for  which  the  plaintiff  charges 
as  follows  (I  will  read  a  portion  of  the  com- 
plaint): 'Plaintiff  further  avers  and  charges 
that  at  tbe  time  he  was  injured  plaintiff 
was  in  the  act  of  throwing  a  switch  on  the 
south  incline  in  mine  No.  6,  so  as  to  run 
moving  empty  coal  cars  onto  the  north  en- 
try In  said  mine,  which  It  was  plaintiff's 
duty  to  do  In  the  course  of  bis  employment, 
and  was  bis  customary  work,  and  while  so 
acting,  the  axles  of  the  sheave  or  "sbiv" 
wheels  and  the  eyebolts,  sockets,  rivets.  Joints, 
and  fastenings  of  said  wheels,  holding  suld 
wheels  In  place,  became  loose,  and  were 
worn,  cracked,  slipped,  and  broke,  and  per- 
mitted the  wire  rope  or  cables  extending 
around  said  wheels  and  used  in  moving  cars 
in  said  mine  to  come  together  suddenly  and 
violently  and  catching  and  striking  pialn- 
tifTs  said  right  leg  and  ankle  at  the  place 
where  tbe  same  were  broken  as  aforesaid, 
thereby  throwing  plaintiff  down,  knocking  him 
senseless,  and  Injuring  plaintiff  as  aforesaid. 
Plaintiff  avers  that  the  cause  of  the  said 
sheave  wheels,  eyebolts,  sockets,  rivets. 
Joints,  and  fastenings  of  the  said  wheels, 
holding  said  wheels  in  place,  becoming  worn 
and  cracking,  slipping,  and  breaking,  and 
permitting  tbe  said  ropes  or  cables  to  come 
together  and  injuring  plaintiff  aforesaid,  was 
that  the  same  were  Improperly  and  unskill- 
(ully  constructed,  each  being  too  small  and 
weak,  old,  worn,  and  cracked,  and  without 
braces  or  safeguards,  and  out  of  unsuitable 
material,  the  same  being  rotten,  rusty, 
cracked,  and  of  insuffldeut  size  and  strength, 
and  because  the  defendant  had  negligently 
permitted  the  same  to  become  so  worn  and 
out  of  repair  as  to  be  dangerous  and  un- 
safe, and  defendant  ucgllgently  failed  to 
construct  and  maintain  safeguards  to  catch 
said  caltle  or  rope  if  tlie  same  should  become 
loose,  as  it  wag  its  duty  to  do.' 

"Now,  these  are  the  acta  of  negligence 
which  tbe  plaintiff  charges  the  defendant  to 
have  been  guilty  of,  and  in  the  consideration 
of  this  case,  gentlemen,  you  must  direct  your 
attention  to  these  particular  causes  for  the 
action  as  alleged  by  the  plaintiff.  You  will 
not  be  permitted  to  find  the  defendant  guilty 


of  negligence  if  you  shall  discover  that  tbe 
cause  of  the  accident  was  any  other  than  that 
alleged  in  tbe  complaint  That  the  employ- 
ment existed  between  these  parties,  that  tbe 
relationship  of  master  and  servant,  or  em- 
ployer and  employ^,  existed.  Is  established. 
About  that  there  Is  no  contention.  The  de- 
fendant, answering  the  complaint,  denies 
every  allegation  in  it  Every  allegation 
that  Is  contained  in  the  complaint  is 
denied  generally  and  specifically  by  the 
defendant  The  principal  denial,  however. 
Is  to  tbe  effect  that  If  this  man  was 
hurt  where  he  says  be  was  hurt  then 
they  were  not  guilty  of  negligence;  that  It 
was  not  caused  by  the  negligent  act  of  the 
defendant  And  the  defendant  also  alleges 
that  if  he  were  hurt  even  If  there  were 
negligence  on  tbe  part  of  defendant,  tbe 
plaintiff  himself,  the  Injured  party,  was  guil- 
ty of  what  Is  known  as  contributory  negli- 
gence, which  will  be  explained  to  you  fur- 
ther on. 

"First  then,  what  are  tbe  duties  that  eacb 
of  tbese  parties  In  connection  with  this  em- 
ployment owed  to  the  other — what  are  their 
respective  duties?  In  tbe  first  place,  it  is  tbe 
duty  of  the  master  or  the  employer  to  fur- 
nish a  reasonably  safe  place  in  which  to  work, 
with  safe  and  suitable  materials  with  which 
to  work.  He  owes  that  to  tbe  plaintiff.  He 
owes  that  duty  to  bis  employes.  But  tbe  mas- 
ter is  not  an  insurer  of  the  servants.  He 
does  not  Insure  their  safety.  And  while  a 
master  Is  not  an  insurer  that  the  workman- 
ship or  materials  employed  in  its  business  are 
absolutely  proper  or  suitable,  yet  he  Is  bound 
to  use  ail  reasonable  care  and  skill  In  their 
selection  and  construction,  so  far  as  regards 
the  safety  of  tbe  persons  In  Its  employ,  and 
he  is  required  to  use  reasonable  care  and 
skill  also  in  order  to  maintain  tbem  in  a  suit- 
able and  safe  condition.  He  is  not  an  insur- 
er; but  be  is  only  required  to  use  ordinary 
care  and  prudence  with  regrard  to  the  con- 
struction of  tbe  machinery  and  with  regard 
to  keeping  it  in  suitable  repair  thereafter. 
And  if  he  use  ordinary  care  in  the  selection 
of  the  machinery  and  appliances,  and  ordi- 
nary care  in  keeping  it  In  proper  condition, 
that  is  all  that  is  required.  The  fact  that  an 
injury  develops  a  defect  that  could  not  have 
been  discovered  by  ordinary  inspection,  if 
ordinary  care  in  the  selection  and  Inspection 
of  tbe  appliances  were  used,  does  not  render 
the  master  liable.  By  ordinary  care  Is  meant 
such  care  as  a  person  of  ordinary  prudence 
would  exercise.  You  take  into  consideration 
all  of  tbe  circumstances  of  the  case  to  de- 
termine what  a  prudent  man  would  ordinari- 
ly do  under  such  circumstances,  and  what- 
ever he  would  do  under  such  circumstances 
the  employer  is  required  to  do  before  he  shall 
have  done  his  duty ;  but  when  he  shall  have 
done  that,  then  he  has  done  his  full  duty  as 
far  as  this  matter  Is  concerned  to  his  servant 
Of  course  as  tbe  danger  Increases,  that  which 
would  be  ordinarily  care  and  prudence  would 
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Increase.  A  pmdent  man  would  not  be  so  car»- 
ful  in  a  place  where  there  was  bnt  little  dan* 
ger  as  he  would  be  In  a  place  where  there  was 
great  danger ;  and  therefore,  when  you  come 
to  measure  the  degree  of  care  which  the  mas- 
ter Is  to  exercise  and  to  use  in  the  construction 
of  the  Instrument  and  the  selection  of  the  ma- 
terial that  go  Into  It  and  to  keep  It  in  repair, 
you  take  into  consideration  all  of  the  circum- 
stances of  the  case — was  it  a  dangerous  place 
or  was  it  not  a  dangerous  place,  or  what  were 
Its  conditions.  Whatever  its  conditions  were, 
then  under  those  circumstances  the  master 
was  required  to  use  such  care  In  these  mat- 
ters as  an  ordinarily  prudent  man  would  use. 
Now  I  have  said  when  he  has  done  that  he 
has  done  his  full  duty  as  far  as  the  charge 
against  the  defendant  In  this  case  Is  con- 
cerned. 

"Now  then,  what  was  the  duty  of  the  plain- 
tiff? He  owes  certain  duties  to  the  master 
as  well  as  the  master  to  him.  In  the  first 
place,  gentlemen  of  the  Jury,  as  relates  to 
him,  I  will  state  to  you  that  It  is  the  duty 
of  the  servant  to  use  care — to  use  such  care 
when  he  is  in  and  about  the  machinery  in  the 
mine  or  wherever  his  proper  business  might 
call  him — to  use  such  care  and  prudence  In 
avoiding  danger.  If  he  does  not  do  this  and 
Is  injured  because  of  a  want  of  care  and  pru- 
dence, however  negligent  the  master  may 
have  been,  however  imperfect  this  machinery 
may  have  been  by  the  negligence  of  the  mas- 
ter, be  cannot  recover.  Not  only  must  he  use 
care  and  diligence  with  regard  to  this  matter, 
but  he  actually  takes  all  of  the  risks  which 
are  Incident  to  his  employment.  It  be  enters 
upon  a  dangerous  employment,  he  knows  that 
his  business  is  a  dangerous  business,  and  all 
of  the  risks  that  ordinarily  pertain  to  that 
employment  he  assumed  himself.  He  cannot 
charge  his  master  with  that  The  servant  is 
held  by  bis  contract  of  hire  to  assume  the 
risk  of  Injury  which  are  the  ordinary  dangers 
of  the  employment;  that  is  to  say,  they  are 
such  dangers  as  are  known  to  him  or  discov- 
erable by  the  exercise  of  ordinary  care  on  his 
part.  He  has,  therefore,  no  right  of  action 
In  general  against  his  master  for  an  injury 
befalling  him  from  such  cause.  His  right 
to  recover  will  often  depend  upon  his  knowl- 
edge or  Ignorance  of  the  danger,  if  he  knew 
of  It,  or  was  under  a  legal  obligation  to  know 
It;  and  that  legal  obligation  is  that  if  the 
danger  be  discoverable  by  the  exercise  of  or- 
dinary care  on  his  part,  then  It  was  a  part 
of  bis  contract  and  he  cannot  recover  If  in- 
jured. Now,  you  see,  he  assumes  this  risk  of 
all  the  dangers  incident  to  the  work,  and  if 
the  danger  is  such — If  he  knows  that  there 
will  be  danger  or  by  ordinary  care  might 
have  known  it,  by  proper  care  might  have 
discovered  the  danger — then  he  assumes  the 
risk  of  that  also,  and  the  master  is  not 
chargeable. 

"Now,  gentlemen,  before  the  plaintiff  can 
recover  In  this  case,  he  must  show  that  the 
defendant  was  negligent  with  regard  to  the 
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construction  of  this  machinery,  and  I  have 
told  you  as  to  the  degree  of  negligence  he 
must  show — that  It  did  not  use  ordinary  care 
in  these  matters.  As  to  that  you  go  to  tlie 
proof.  You  go  to  the  machinery  and  examine 
it  as  the  proof  shows  it  to  have  been  at  that 
time.  Was  it  in  good  repair?  Was  It  suf- 
ficiently strong  to  perform  its  work?  Were 
the  timbers  sound?  Was  the  iron  bolt  sound 
and  composed  of  proper  material?  Were 
these  defects  In  the  Iron  such  as  to  render  It 
dangerous?  If  you  conclude  that  the  ma- 
chinery was  in  a  safe  condition,  reasonably 
safe  condition,  then  of  course  you  stop  right 
there,  and  return  your  verdict  for  the  defend- 
ant If  you  shall  find,  however,  that  there 
were  parts  of  it  which  were  not  in  a  safe 
condition,  but  that  the  wreck  or  the  accident 
was  not  caused  by  the  defect  In  that  particu- 
lar part  of  the  machinery,  then  the  defend- 
ant cannot  be  charged  wltb  negligence  as  to 
tbat,  because  the  defect  or  the  negligent  act 
must  have  been  the  proximate  cause  of  the 
Injury,  and  the  plaintiff  cannot  recover  in 
this  case  by  showing  that  something  else  than 
that  which  he  has  alleged  caused  the  acci- 
dent Neither  can  he  recover  if  it  be  shown 
that  the  machinery  was  imperfect  in  some 
particular,  but  that  that  imperfection  had 
nothing  to  do  with  the  accident.  He  cannot 
do  that.  It  must  be  first  determined  tbat  the 
particular  parts  of  this  machinery  named  in 
the  complaint  were  defective  in  the  manner 
alleged  In  the  complaint,  and  then  that  the 
accident  resulted  from  that  defect  If  you 
find  that  the  machinery,  then,  was  defective 
in  some  of  the  particulars  mentioned  In  the 
complaint,  and  that  that  defect  was  attribut- 
able to  the  negligence  of  the  defendant,  and 
that  the  accident  occurred  because  of  tbat — 
tbat  is,  that  without  that  it  would  not  have  oc- 
curred— then  the  court  instrucft  you  that  the 
defendant  would  be  guilty  of  negligence,  and 
the  plaintiff  would  be  entitled  to  recover — 
provided  the  plaintiff  himself  was  not  guilty 
of  contributory  negligence. 

"What  is  contributory  negligence?  Con- 
tributory negligence  is  a  negligent  act  of  his 
own,  committed  by  him,  which  was  the  proxi- 
mate cause  of  his  being  injured ;  and  by  prox- 
imate cause  we  mean  simply  this:  that  If 
he  had  not  committed  the  negligent  act  he 
would  not  have  been  hurt  And  that  may  be 
true,  although  the  accident  to  the  machinery 
may  have  happened.  If  he  would  not  have 
been  hurt  although  the  accident  to  the  ma- 
chinery did  happen,  if  he  would  not  have 
been  hurt  but  because  of  his  own  negligent 
act,  then  his  negligent  act  is  the  cause  of  the 
injury  ;  and  no  matter,  as  I  said  a  while  ago, 
however  negligent  the  defendant  may  have 
been,  no  matter  however  defective  that  ma- 
chinery may  have  been,  he  cannot  recover,  be- 
cause the  fault  was  his  own  in  using  negli- 
gence which  contributed  to  his  Injury.  Now, 
then,  that  being  true,  an  important  question 
in  this  case  is,  if  you  shall  have  determined 
that  there  was  negligence  upon  the  part  of 
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the  defendant,  then  the  very  next  Inquiry  is 
whether  there  was  contributory  negligence 
upon  the  part  of  the  plaintiff. 

"The  court  Instructs  you  that  If  the  com- 
pany had  certain  rules  and  regulations  which 
were  reasonable  rules,  and  -Nvblch  they  had  a 
right  to  malce  such  as  that  the  switch  should 
not  be  thrown  while  the  ropes  were  moving, 
and  that  rule  was  known  to  the  plaintiff,  or 
by  reasonable  care  could  have  been  known  to 
the  plaintiff,  and  in  Tiolntlon  of  that  rule  be 
went  between  these  ropes  while  they  were 
mnning  to  throw  the  switch,  and  was  there 
tfurt,  he  cannot  recover.  He  cannot  recover, 
because  he  did  it  while  transgressing  the 
rules  wlilch  by  the  very  nature  of  his  con- 
tract the  law  reciuires  him  to  obey,  If  they 
were  reasonable  rules.  And  the  court  says 
to  you  that  a  rule  providing  that  switches 
should  not  be  thrown  when  the  ropes  were 
moving  was  a  reasonable  rule,  one  that  the 
compiiny  had  the  right  to  make,  and  when 
made  had  the  right  to  enforce,  and  that  It 
was  the  duty  of  the  plaintiff  to  obey.  Two 
questions  are  Involved  here:  Was  the  rule 
made?  Was  It  a  rule  of  the  company  that 
men  should  not  pass  between  those  ropes 
when  they  were  running,  or  that  the  switch 
should  not  be  thrown  while  they  were  run- 
ning? Did  they  make  that  rule?  If  so,  the 
court  again  says  to  you  It  was  a  reasonable 
rule  and  should  have  Ijeen  obeyed.  Secondly, 
did  the  plaintiff  know,  or  hy  the  use  of  rea- 
sonable care  could  he  have  discovered  It?  It 
is  the  duty  of  a  man  at  work  not  simply  to 
do  blindly  and  pay  no  attention  to  the  rules 
of  the  company  for  which  he  is  working. 
These  rules  are  made  for  the  preservation  of 
bis  life  and  the  lives  of  the  others.  If  they 
are  reasonable,  they  are  made  for  his  benefit 
and  he  must  obey  them  at  his  peril.  Now, 
then,  did  the'company  do  It?  I  say  It  is  not 
sufiiclent  for  him  to  stand  back  and  say  'I 
did  not  know  the  rules,'  If  he  took  no  pains 
to  discover  them.  Was  the  condition  such 
there  as  to  show  to  him  that  there  was  dan- 
ger In  going  between  these  ropes — danger  not 
only  when  they  are  running  along  without 
accident,  but  if  an  accident  should  occur  was 
it  a  more  dangerous  place  than  others?  If 
80,  that  would  put  him  more  strongly  upon 
his  Inquiry.  He  must  use  reasonable  care  be- 
fore entering  upon  any  duty  of  that  kind 
where  It  Is  a  dangerous  employment  to  ascer- 
tain what  the  rules  of  the  company  were. 
Now,  you  take  into  consideration  all  the  evi- 
dence in  this  case  In  deteruiiaiug  that  fact, 
and  If  you  find  that  he  knew  what  the  rules 
of  the  company  were,  and  in  violation  of 
tliose  rules  he  went  between  those  wires, 
then  he  was  negligent  That  was  contribu- 
tory negligence,  providing  there  was  such  a 
rule,  and  I  repeat  he  cannot  recover.  In 
such  case  your  verdict  must  be  for  the  de- 
fendant. If  the  plaintiff  was  employed  as 
a  mule  driver,  and  It  was  a  part  of  his  duty 
as  a  mule  driver  to  throw  the  switches,  then 
when  he  was  Injured  he  was  at  a  place  where 


he  had  the  right  to  be,  providing  he  was  not 
there  between  the  ropes  while  they  were  run- 
ning, should  there  have  been  such  a  rule, 
and  It  was  his  duty  to  do  so.  But  if  It  were 
not  his  duty,  if  it  were  not  a  part  of  his 
work  to  go  in  there,  then  he  was  at  a  place 
where  he  had  no  right  to  be;  not  as  a  tres- 
passer— be  had  the  right,  practically,  to  be 
there  as  well  as  anywhere  else — 'but  there  is 
a  different  rule  of  law.  It  he  is  at  a  place 
where  he  has  l>een  sent  by  those  In  charge 
over  him,  and  confined  to  that  particular 
work,  then  in  that  case,  if  he  does  not  know 
the  rules,  he  must  use  ordinary  care  to  Icnow 
them,  but  if  he  goes  outside  of  the  place  of 
bis  employment  and  without  orders  from 
proper  authority  undertakes  to  do  work  at 
another  place,  although  he  may  have  be«i  or- 
dered to  do  so  by  a  man  who  had  no  author- 
ity to  direct  him,  then  In  such  a  case  he  Is 
held  to  know  the  rules  at  all  hazards,  and 
the  question  as  to  whether  he  could  have 
known  It  by  ordinary  care  or  not  Is  not  \>e- 
fore  you,  because  the  law  assumes  that  he 
knew  it.  He  must  not  go  Into  another  part 
of  the  mine  and  engage  voluntarily,  or  by 
the  direction  of  a  man  who  has  no  autliorlty 
to  direct  him,  in  work  elsewhere  in  the  mine 
without  absolutely  knowing  or  finding  out 
what  the  rules  are,  especially  when  he  goes 
Into  dangerous  places.  Therefore,  If  you  find 
that  there  was  such  a  rule,  and  that  the 
plaintiff  was  not  In  the  discharge  of  the  du- 
ties assigned  him,  but  was  at  work  at  the 
place  assigned  to  another  department,  under 
a  man  acting  upon  other  directions  and  gov- 
erned by  other  rules,  then  I  say  he  would  be 
guilty  of  contributory  negligence.  And  this 
will  depend  entirely  upon  the  question  as  to 
whether  or  not  the  mple  drivers  were  au- 
thorized to  throw  these  switches.  Now,  the 
autliorlty  must  come  from  some  one  having 
the  right  to  act  If  the  pit  boss,  in  dividing 
bis  business,  puts  one  man  to  run  the  ropes 
and  perform  certain  duties  there,  and  says 
to  him :  'It  is  your  duty  to  throw  these  switch- 
es. That  is  your  duty' — prescribes  that  du- 
ty to  him,  and  says  to  the  mule  driver  that 
certain  other  things  are  your  duty,  then  a 
man  engaged  In  driving  the  mule,  who  comes 
over  Into  the  other  department  and  under- 
takes to  do  work  that  Is  contrary  to  the 
rules,  then  he  is  held  to  know  the  rules  and 
he  cannot  recover  for  an  injury  that  he  has 
received  by  virtue  of  being  at  a  place  pro- 
hibited by  the  rules.  The  rules  are  made  for 
something.  They  are  made  for  something. 
The  very  purpose,  as  I  said  a  while  ago.  Is 
that  they  are  made  In  order  that  men's  lives 
and  limbs  may  be  saved,  and  being  made  for 
their  benefit  they  must  obey  them  or  take  the 
consequences. 

"There  Is  another  matter  upon  which  there 
Is  some  evidence,  and  It  becomes  necessary 
to  Instruct  you  upon  It  The  plaintiff  char- 
ges that  the  defendant  was  guilty  of  negli- 
gence In  not  erecting  certain  posts  as  guides 
for  the  roi>es  as  they  went  backwards  and 
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forwards  to  prevent  them  from  coming  to- 
gether and  Injuring  parties  who  might  be  be- 
tween them.  Aa  to  that,  gentlemen  of  the 
Jury,  if  you  find  from  the  proof  that  the 
placing  of  such  posts  were  feasible  and  were 
proper  to  be  constructed  there,  and  ought  to 
have  been  constructed,  that  It  would  be  the 
duty,  in  the  exercise  of  ordinary  care  upon 
the  part  of  the  defendant,  to  have  construct- 
ed those  posts,  primarily,  If  they  were  not 
constructed  it  would  be  an  act  of  negligence, 
but  at  the  same  time  the  court  instructs  you 
with  regard  to  that,  it  is  the  duty  of  the 
plaintiff  to  keep  bis  eye  about  him.  If  the 
plaintiff  be  an  experienced  man,  or  whether 
be  be  an  experienced  man  or  not,  it  is  his 
duty  to  look  and  observe,  and  if  he  Is  an  ex- 
perienced man,  and  Is  in  a  condition  to  know 
that  it  was  dangerous  not  to  have  these 
posts  put  there,  and  you  are  to  Judge  of  that, 
from  his  experience,  and  after  he  has  been 
before  you  from  his  apparent  intelligence,  if 
he  could  Judge  and  know  as  well  as  the 
master,  or  better,  that  It  was  not  safe  to 
work  there  without  posts,  or  that  they  should 
be  there  to  make  It  safe  and  knowing  that 
they  were  not  there,  or  by  reasonable  fore- 
sight and  the  exercise  of  bis  faculties  could 
have  known  that  they  were  not  there,  then 
the  court  instructs  you  that  his  very  act  of 
working  in  a  place  which  he  knew  was  not 
made  safe  is  a  bar  to  his  recovery  upon  that 
ground.  Upon  that  ground  you  cannot  find 
that  the  company  was  guilty  of  negligence 
which  is  actionable  if  the  posts  were  not 
there,  when  the  plaintiff  made  no  complaint 
that  they  were  not  there,  and  the  evidence 
does  not  show  that  he  made  any.  If  he  was  in 
as  good  an  attitude  as  the  defendant  in  the 
case  to  see  that  they  were  not  there  and  to 
appreciate  the  danger  of  their  not  being 
there,  but  notwithstanding  that  he  goes  to 
work  and  works  until  the  accident  occurs, 
then  he  cannot  successfully  plead  that  as 
against  the  defendant,  because  when  that  con- 
dition exists  the  law  says  that  he  assumes 
the  risks  himself.  If  you  find,  however, 
that  It  was  not  a  necessity  to  have  these 
posts,  and  that  they  could  not  have  been 
placed  there  without  materially  interfering 
with  the  work  of  the  company,  then  the  com- 
pany would  not  be  liable,  although  the  posts 
would  have  bettered  the  condition  and  would 
have  made  the  work  less  hazardous  and  dan- 
gerous ;  but  in  case  you  find  that  they  ought 
to  have  been  put  there,  and  that  it  would  be 
an  act  of  negligence  upon  the  part  of  the  de- 
fendant not  to  put  them  there,  still.  If  the 
plaintiff  knew  they  were  not  there,  and  had 
the  same  opportunity  of  knowing  that  they 
were  not  there  and  of  appreciating  the  dan- 
ger of  their  not  being  there,  then  I  charge 
you  that  upon  that  question  he. cannot  re- 
cover. 

"Now,  gentlemen  of  the  Jury,  I  have  told 
you  that  where  the  plaintiff's  act  of  nejjli- 
gence  is  the  proximate  cause  of  the  accident, 
that  la,  if  be  would  not  have  been  Injured  but 


for  his  negligence,  if  he  Is  at  a  place  forbid- 
den by  the  rules  of  the  company,  knowing  the 
rules,  or  ought  to  have  known  the  rules,  then 
he  would  be  guilty  of  contributory  negligence 
which  would  be  the  proximate  cause  of  bis 
injury.  Now,  then,  I  want  to  call  your  atten- 
tion to  the  figure  that  the  carelessness  of  his 
fellow  servant  may  cut  in  this  case.  If  the 
plaintiff  was  injured  solely  through  the  negli- 
gence or  carelessness  of  a  fellow  servant 
without  the  negligence  of  the  company,  then 
he  could  not  recover.  His  action  must  be 
against  the  fellow  servant  who  caused  the  in- 
Jury,  and  you  are  instructed  that  the  wheel- 
man, Vaughan,  the  boss  driver,  Veatch,  the 
machine  man,  Cogan,  in  the  employ  of  the  de- 
fendant at  the  time  the  plaintiff  was  Injured, 
are  all  his  fellow  servants,  and  so  are  all  the 
laborers  employed  In  and  around  that  mine 
whose  ofBcIal  position  is  below  that  of  the  pit 
boss.  Now,  I  say  that  these  men  are  all  the 
fellow  servants  of  the  plaintiff,  and  for  any 
negligence  or  lack  of  care  or  attention  upon 
their  part  In  the  discharge  of  their  duties  the 
defendant  Is  not  responsible.  That  is  the  law 
with  regard  to  fellow  servants.  If,  then,  the 
proof  shall  show  you  that  this  accident  occurr 
red  because  of  the  negligence  of  the  wheel 
runner,  or  because  of  the  negligence  of  any 
other  person  below  that  of  the  pit  boss,  al- 
though the  plaintiff  himself  may  not  have 
been  guilty  of  contributory  negligence  and 
may  have  been  guilty  of  no  negligence  what- 
ever and  acting  In  the  full,  honest,  and  fair 
discbarge  of  his  duty,  obeying  the  rules  of  the 
company  and  doing  everything  else  that 
would  make  him  a  careful  man,  yet  if  the 
negligence  was  that  of  a  fellow  servant,  then 
he  cannot  recover  in  this  case.  He  must  sue 
the  fellow  servant  and  not  the  company. 
He  must  sue  the  man  who  did  it,  whose  fault 
it  was,  and  not  the  men  whose  fault  it  was 
not.  But  this  does  not  follow,  gentlemen  of 
the  Jury,  If  you  find  that  there  was  concur- 
ring negligence  in  the  defendant  company.  If 
you  find  tbat  a  fellow  servant  was  negligent 
and  that  the  com|)any  di<>  not  exercise  due 
and  proper  care,  and  that  but  for  the  negli- 
gence of  the  company  It  would  not  have  oc- 
curred, then  the  company  would  be  responsible 
In  such  case.  For  instance,  if  you  find  that 
the  accident  was  caused  by  the  wheelman,  by 
his  negligence  primarily,  that  some  accident 
of  bis  caused  some  break  about  the  machin- 
ery, and  that  the  machinery  was  not  made 
sufficiently  strong,  or  that  there  were  defects 
In  It  known  to  the  employer,  or  which  could 
have  been  known  to  him  by  the  exercise  of 
reasonable  care  which  contributed  to  the  inju- 
ry, then  be  would  be  guilty,  because  this  would 
be  the  concurring  negligence  of  the  defendant 
and  the  fellow  servant.  Now  it  Is  clalmetl, 
or,  whether  claimed  or  not,  there  -is  some 
proof  before  you  here  with  regard  to  the 
wreck.  Whether  the.  wreck  down  here  caused 
the  bolts  or  other  parts  of  the  machinery  up 
here  to  break,  or  whether  the  breaking  of  the 
parts  of  the  machinery  up  here  caused  the 
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wreck  down  here,  Is  a  question  that  will  be 
argued  before  you,  I  presume.  It  Is  a  ques- 
tion, at  any  rate,  about  which  there  Is  proof 
In  this  case.  The  court  instructs  you  that  If 
the  accident  was  caused  by  the  wrecking  of 
the  cars,  if  they  run  together  from  some  cause 
not  known,  but  not  because  of  the  weakness 
of  the  machinery  above,  which  brought  to 
bear  upon  the  machinery  above  a  large  and 
unusual  pressure,  causing  it  to  break — one 
that  could  not  in  the  running  of  the  mine  or- 
dinarily have  been  anticipated  by  the 'com- 
pany— then  the  company  would  not  be  guilty 
of  negligence,  because  the  cause  of  the  injury 
is  not  attributable  to  the  carelessness  and 
negligence  alleged  in  the  complaint  There 
is  no  allegation  in  the  complaint  that  the 
plaintiff  was  injured  because  of  the  wreck- 
ing of  the  cars.  But  if  you  find  that  In  the  con- 
struction of  their  machinery  and  in  their  duty 
to  keep  it  In  repair  that  the  company  bad  the 
right  to  expect,  the  reasonable  right  to  ex- 
pect, that  such  an  occurrence  would  happen 
in  the  ordinary  course  of  events,  that  they 
had  the  right  to  suppose  that  that  would  oc- 
cur, then  the  court  instructs  you  that  they 
.should  provide  against  all  things  which  they 
have  the  right  to  reasonably  expect  that  may 
occur  In  their  mine.  They  are  not  to  go  to 
unusual  precautions,  but  they  are  to  antici- 
pate that  which  usually  happens,  which  ordi- 
narily happens  In  the  mine,  that  ordinarily 
may  happen  or  may  reasonably  happen,  and 
they  must  provide  against  that.  They  must 
make  their  machinery  sufficiently  strong  to 
provide  against  such  things,  but  they  are  not 
required  to  go  further.  That  if  an  unusual 
wreck,  one  In  excess  of  what  they  bad  the 
right  to  anticipate,  occurred  down  there  and 
broke  down  the  machinery,  then  they  would 
not  be  liable ;  but  if  It  were  such  an  accident 
as  they  could  reasonably  anticipate  when  they 
were  constructing  It,  then  the  court  instructs 
you  that  It  ought  to  have  been  sufficiently 
strong  to  provide  against  such  an  accident  It 
is  the  duty  of  the  employer  to  keep  his  ma- 
chinery in  a  reasdhably  safe  condition,  to  keep 
them  so  after  they  have  been  constructed,  and 
to  this  end  the  law  requires  that  it  shall  make 
Inspections  for  the  purpose  of  discovering 
whether  or  not  there  be  defects.  It  is  his 
duty,  either  by  himself  or  some  other  person, 
that  he  may  select,  to  make  sufficient  in- 
spections from  time  to  time  to  discover  im- 
perfections of  the  machinery,  if  any  exist. 
If  he  has  done  that.  If  he  has  delegated  to 
his  pit  boss  or  any  of  the  others  in  authority 
to  inspect,  and  they  passed  around  it  as 
often  as  a  prudent  man  would  Inspect  such 
machinery  and  found  nothing  wrong,  then  the 
court  Instructs  yon  that  he  will  have  done 
his  duty;  but  if  he  fails  in  this  particular 
to  make  proper  infection,  Just  such  an  in- 
spection as  I  have  said  that  ordinarily  pru- 
dent men  would  make  in  order  to  ascertain 
and  see  whether  or  not  the  machinery  was 
safe,  then  lie  would  be  guilty  of  negligence 


provided  there  was  an  Imperfection.  You 
have  got  to  find  that  there  was  an  imper- 
fection first  which  could  have  been  reasonably 
discovered  by  the  inspector.  If  there  was, 
and  such  defect  produced  the  injury — be- 
cause if  it  did  not  produce  the  injury  It 
would  make  no  difference  whether  it  was 
found  or  not,  because  it  has  done  no  harm 
— but  if  such  Imperfection  existed,  and  was 
the  cause  of  the  accident,  and  it  could  have 
been  discovered  by  a  proper  Inspection,  then 
the  master  Is  liable. 

"In  order  for  the  plaintiff  to  recover  In 
this  case  he  must  show  by  a  fair  preponder- 
ance of  the  evidence  that  the  accident  waa 
caused  by  one  or  more  of  the  specific  defects 
alleged  in  his  complaint,  and  the  Jury  are  not 
authorized  to  find  that  the  accident  happened 
of  such  alleged  defects  simply  because  the 
accident  occurred  and  plaintiff  was  Injured. 
The  burden  at  proof  Is  upon  the  plaintiff  to 
establish  by  a  preponderance  of  the  evidence 
that  It  was  occasioned  as  alleged  In  his  com- 
plaint. By  a  preponderance  of  the  evidence, 
I  we  mean  not  that  it  shall  be  established  be- 
1  yond  a  reasonable  doubt,  but  that  he  mnst 
'  have  more  evidence,  weightier  evidence,  than 
I  the  defendant.  It  must  preponderate  upon 
bis  side.  Whether  the  proof  preponderate 
upon  one  side  or  the  other  does  not  neces- 
sarily depend  upon  the  number  of  witnesses 
who  may  testify  upon  the  one  side  or  the 
other,  because  some  men  may  tell  the  truth 
and  some  may  not.  Some  men  may  be  better 
Informed,  others  may  not  If  one  man  tell 
the  truth  and  ten  liars  contradict  him  by 
falsehood,  the  testimony  of  the  one  truth- 
ful man  outweighs  the  testimony  of  the  ten 
lying  men.  If  two  men  of  equal  Intelligence 
testify  with  regard  to  the  same  facts,  and 
one  has  a  better  opportunity  of  knowing 
what  occurred  than  the  other,  and  that  would 
t>e  all  the  difference  between  them,  then  the 
testimony  of  the  man  who  would  have  the 
better  opportunity  would  outweigh  the  testi- 
mony of  the  man  who  did  not,  and  so  on  ail 
through.  You'determine  where  the  weight  of 
the  evidence  is,  and,  when  you  have  found 
that,  you  must  find  that  it  is  heavier  upon  the 
side  of  the  plaintiff  than  upon  the  side  of  the 
defendant  before  the  plaintiff  can  recover. 

"There  has  been  some  conflict  of  evidence 
here.  It  Is  a  rule  of  law  that  where  there  is 
a  conflict  of  the  evidence,  it  is  your  first  duty 
to  reconcile  the  evidence  so  that  all  may 
stand,  if  possible  If  It  t>e  irreconcilable, 
then  you  are  to  determine  which  witness  you 
win  believe,  and  In  arriving  at  your  conclu- 
sions In  cases  of  this  kind  you  take  into  con- 
sideration the  appearance  of  the  witness  upon 
the  stand,  his  apparent  frankness  or  want  of 
frankness,  bis  opportunity  for  knowing  the 
things  about  which  be  has  testified,  whether 
or  not  he  is  corroborated  or  contradicted. 
Yon  take  Into  consideration  whether  or  not 
the  witness  has  been  Impeached  in  the  waya 
laid  down  by  the  law ;  and  one  of  the  waya  la 
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tbat  where  a  witness  has  made  contradictory 
statements  to  those  made  upon  the  stand,  that 
Is  allowed  to  go  before  you  for  the  very  pur- 
pose, as  you  were  told  here  yerterday,  and  the 
only  purpose,  of  considering  the  credibility  of 
the  witness.  The  f4Ct  which  it  is  claimed  he 
stated  different  from  what  he  stated  upon  tiie 
stand  is  not  to  be  taken  for  the  purpose  of 
proring  the  fact,  but  Is  only  for  the  purpose 
of  affecting  bis  credibility  as  a  witness.  You 
also  take  into  consideration  the  motive  of  the 
witness,  if  any  be  shown,  to  swerve  from  the 
truth. 

"The  risks  which  an  employ^  assumes  when 
he  enters  upon  the  discharge  of  his  duty  are 
of  two  classes :  First,  he  assumes  all  of  the 
ordinary  risks  pertaining  to  his  business,  and 
that  if  the  defendant  should  have  been  negli- 
gent in  supplying  Imperfect  machinery,  and 
the  employe  t)ecame  aware  of  the  defect,  or  by 
ordinary  care  mlgbt  have  known  It,  then  It  Is 
bis  duty  either  to  inform  bis  master  or  quit 
work,  and  if  he  continues  in  the  employment 
be  assumes  the  risks  tbat  may  result  tbere- 
from.  Ordinary  care  on  the  part  of  an  em- 
ploy6  with  regard  to  the  condition  of  the  ma- 
chinery means  such  care  as  a  person  situated 
as  be  was  situated  would  ordinarily  use.  He 
lias  the  right  to  assume  In  the  first  Instance 
tbat  bis  employer  has  given  to  liim  safe  ma- 
ciiinery  with  wbicb  to  work.  He  has  the  right 
to  assume  tbat  because  that  is  the  duty  which 
I  liave  told  you  devolves  upon  the  employer 
by  tbe  very  nature  of  the  contract  He  has 
the  right  to  assume  that  and  therefore  to  go 
to  work  assuming  tbat  the  thing  is  in  repair. 
But  when  be  gets  down  there  and  goes  to 
work  he  looks  over  the  situation,  and  if  there 
be  defects  that  are  before  him,  defects  which 
he  can  see  Just  as  well  as  tbe  master,  not 
Bach  as  tbe  master  can  see  through  the  eyes 
of  Ills  Inspector,  but  such  as  he  can  see  by  the 
use  of  ordinary  care,  if  be  see  them,  or  by  or- 
dinary care  could  have  seen  these  defects, 
then  as  I  have  told  you  be  will  be  held  to 
have  known  them,  and  he  takes  all  risks  of 
the  work  with  the  machinery  under  tbat  con- 
dition, because  be  knows  what  it  was  and  be 
was  not  l>ound  to  work  or  continue  in  tbe  em- 
ployment, and  if  be  did  so  he  assumes  the 
risk. 

"Tou  are  f\irther  instructed  that  if  you  find 
for  the  plaintiff,  in  assessing  bis  damages  you 
bave  a  right  to  take  Into  consideration  tbe 
personal  injury  inflicted  upon  the  plaintiff, 
the  pain  and  suffering  undergone  by  him  in 
consequence  of  his  injury,  if  any  are  proven, 
and  also  any  permanent  injury  sustained  by 
him,  if  you  shall  believe  from  the  evidence 
that  tbe  plaintiff  has  sustained  such  perma- 
nent Injury  from  the  wrongful  acts  of  the 
defendant  complained  of.  And  also  any  dis- 
ability resulting  to  the  plaintiff  from  the  in- 
Jury  wbicb  renders  him  less  capable  of  at- 
tending to  bis  business  and  tbe  time  which 
he  actually  lost  by  reason  of  the  injury.  Tou 
also  take  into  consideration  of  mental  suffer- 


ing, and  you  give  .to  him  such  amount  as  you 
tliink  is  Just  and  proper." 
Tbe  Judgment  of  the  trial  court  is  affirmed. 

TOWNSEND  and  LAWRENCE,  JJ.,  con- 
cur. 


COAIiGATE    CO.    v.    ISHERWOOD. 

(Court  of  Appeals  of  Indian  Territory.    Sept. 

26,  1907.) 

Dahages— Pebsonal  Injuby— Nominal  Dam- 
ages. 

Where,  in  an  action  for  injuries  to  an  em- 
ploys, there  was  no  proof  of  his  earning  capacity 
prior  to  the  injury,  nor  of  the  time  he  was 
unable  to  perform  his  usual  labor,  nor  of  the 
expenses  incurred  in  consequence  of  tbe  injury, 
and  the  evidence  only  showed  that  bis  workins 
capacity  was  reduced  one-half,  and  that  his 
life  expectancy  by  the  mortality  tables  was  a 
designated  number  of  years,  he  is  entitled  to 
nominal  damages  only. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  {  31.] 

E2rror  to  tbe  United  States  Court  for  tbe 
Central  District  of  the  Indian  Territory ;  l>e- 
fore  Justice  T.  C.  Humpliry,  November  10, 
1905. 

Actlcm  by  Joseph  Isherwood  against  the 
Coalgate  Company.  There  was  a  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded. 

C,  S.  Arnold  and  A.  G.  Mosely,  for  plain- 
tiff in  error.  Redwine  ft  Jones,  for  defendant 
In  error. 

LAWRENCE,  J.  Plaintiff  In  error,  on  De- 
cember 9,  1903,  was  operating  a  coal  mine. 
Defendant  in  error  was  therein  employed  as 
a  "rope  rider,"  which  required  blm  to  de- 
liver empty  cars  to  tbe  miners  and  take  away 
and  send  to  the  surface  tbe  loaded  cars, 
which  were  drawn  by  a  rope  over  railway 
tracks  in  tbe  main  entry.  This  entry  was 
500  yards  long,  from  8  to  6  feet  wide,  and 
from  6  to  4%  feet  high,  and  was  upon  an  In- 
cline from  the  surface  downward  along  tbe 
slope  of  the  vein  of  coal.  Tbe  roof  of  tbe 
entry  was  supported  by  timbers  resting  on 
niches  cut  in  tbe  coal.  Tbe  defendant,  at  tbe 
close  of  tbe  day's  work,  was  riding  out  of  tbe 
mine  on  tbe  coupling  between  two  of  tbe 
loaded  cars,  and  while  passing  under  a  low 
place,  where  tbe  roof  was  but  4%  feet  high, 
tbe  roofs  support  gave  way,  and  rock  and 
slate  fell  upon  bim.  He  alleges  in  bis  com- 
plaint tbat  be  was  thereby  "wounded,  cut, 
bruised,  mashed,  broken,  and  Injured  upon 
hips,  legs,  arms,  back,  chest,  bead,  and  neck," 
causing  him  great  pain,  loss  of  time  from  bis 
usual  employment,  dimlnisbing  bis  ability  to 
work  and  earn  wages,  causing  him  an  expense 
of  $100  for  medical  attention  and  nurse  hire, 
and  permanently  injuring  him.  He  therein 
charged  that  tbe  cause  of  tbe  injuries  was 
tbe  negligent  failure  of  plaintiff  to  provide 
two  slopes  or  outlets  for  going  into  and  out 
of  tlie  mine,  and  to  provide  defendant  with  a 
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rcnRonnbly  safe  way  to  and- from  hia  work, 
nnd  in  wLIch  to  perform  big  work,  and  neg- 
ligently failed  to  retlmber  the  roof  of  snid 
entry  -at  tbe  point  wbere  be  was  Injured,  and 
has  permitted  tbe  timbers  supporting  said 
roof  to  become  sagged  six  Inches,  and  there- 
by the  roof  fell  upon  tbe  defendant  and  caus- 
ed tbe  Injuries  of  which  be  complains;  that 
said  defects  and  weakness  of  said  timliers 
were  then  well  known  to  plaintiff.  Defend- 
ant further  alleges  that  tbe  pit  boss  of  tbe 
mine  assured  him  before  tbe  injury  that  tbe 
defective  roof  and  tiinl>cr8  would  be  re])aired, 
and  because  of  such  promise,  and  relying  on 
same,  be  continued  In  tbe  employment  of 
plaintiff.  lie  demanded  a  judgment  for 
$10,000.  To  tbe  complaint  tbe  plaintiff  (de- 
fendant below)  answered,  denying  tbe  aver- 
ments of  negligence  on  its  part,  and  affirma- 
tively charged  this  defendant  with  want  of 
care  for  bis  safety,  and  by  reason  thereof 
the  injury  resulted ;  also,  that  it  was  one  of 
defendant's  duties  to  observe  the  roof  of  tbe 
mine  and  report  any  defect  appearing  to  tbe 
superintendent  of  tbe  mine,  and  that  de- 
fendant knew  of  said  defects  prior  to  said 
injury,  and  tbe  plaintiff  bad  not  such  knowl- 
orlge.  and  defendant .  failed  to  notify  said 
plaintiff  thereof;  further,  that  defendant  ex- 
l»osed  himself  to  greater  danger  by  riding  on 
the  coupling  of  the  cars,  because  tbe  jostling 
nnd  shaking  of  tbe  cars  was  liable  to  shake 
down  the  roof,  that  the  safer  place  to  ride 
was  where  tbe  rope  was  attached  to  tbe  front 
car;  further.  It  was  not  a  part  of  defend- 
ant's duty  or  employment  to  ride  out  of  tbe 
mine  upon  tbe  cars,  that  there  was  an  air 
I)a8Hage  upon  either  side  of  said  slope  suit- 
able and  sufficient  fdr  employes  to  pass  in  or 
out  of  tbe  mine,  and  by  reason  thereof  de- 
fendant assumed  tbe  risk  of  riding  on  tbe 
cars,  and  was  therefore  not  entitled  to  re- 
cover. Upon  these  issues  the  cause  was  tried 
to  a  Jury,  which  found  a  verdict  for  plain- 
tiff below,  against  this  plaintiff  in  error,  for 
$5,000.  Motion  for  new  trial  was  filed  by 
plaintiff  in  error,  which  was  overruled,  and 
Judgment  was  entered  upon  the  verdict. 

Plaintiff  assigns  15  errors,  but  one  of 
which  Is  deemed  necessary  to  consider,  and 
that  Is  tbe  tenth  assignment  of  error,  wuich 
reads:  "Tenth  assignment  of  error.  Tbe 
court  erred  in  rendering  judgment  upon  the 
verdict  of  the  Jury  for  the  reason  that  the 
judgment  rendered  is  grossly  excessive  in 
amount."  A  careful  examination  of  this  rec- 
ord fails  to  show  any  evidence  uj)on  which 
the  Jury  could  properly  allow  more  than 
nominal  damages.  There  is  nothing  to  show 
the  length  of  time  the  defendant  was  unable 
to  perform  bis  usual  labor;  no  evidence  of 
what  kls  wages  were  when  injured,  what  he 
had  ever  earned,  or  could  earn,  what  money 
he  bad  expended,  or  was  rendered  liable  to 
pay  because  of  said  injuries;  no  direct  evi- 
dence as  to  whether  bis  injuries  were  per- 
manent, except  one  physician  testlflod  that  on 
tbe  night  before  the  trial  be  had  made  a 


physical  examination  of  the  defendant,  and 
this  was  some  two  years  after  the  Injury,  that 
be  found  that  two,  and  possibly  three,  of  his 
ribs  had  been  fractured,  and  bis  clavicle  bad 
been  fractured,  and  in  his  opinion  the  Inju- 
ries would  impair  his  capacity  for  manual 
lat)or  somewhat  like  a  half.  While  tbe  court 
instructed  the  jury  at  length,  tbe  only  Instruc- 
tion as  to  measure  of  damages  or  amount  of 
recovery  was  in  tbe  following  words:  "I 
want  to  say  that  if  this  injury  occurred  to  the 
plaintiff  by  reason  of  tbe  negligence  of  the 
defendant,  if  you  find  that  from  tbe  testi- 
mony, then  the  plaintiff  would  be  entitled  to 
recover,  and  you  take  into  consideration.  In 
ascertaining  tbe  amount  of  the  recovery,  all 
the  testimony  before  you  In  regard  to  the  in- 
jury, but  if  tue  defendant  caused  the  Injury, 
under  the  instructions  I  have  given  you — and 
I  want  you  to  take  all  the  Instructions  given 
as  one  Instruction — then  it  would  be  liable. 
notwithstanding  the  treatment  of  the  collar 
bone  was  not  the  best  by  some  doctor."  With- 
out evidence,  and  without  direction  from  tbe 
court  as  to  any  rule,  guide,  or  measure  for  an 
estimation  of  damages,  tbe  jury  was  turned 
loose  to  wander  at  will,  and  find  such  verdict 
as  Its  wblra  or  fancy  might  suggest  It  Is 
unaccountable  how  a  case  of  this  character 
should  be  tried  without  any  offer  or  attempt 
to  prove  any  of  the  specific  items  of  damages 
alleged  In  the  complaint  It  was  In  proof 
that  defendant's  working  cajmcity  was  reduc- 
ed one-half,  and  that  his  life  expectancy  by 
the  mortality  tables  was  38.8  years ;  but  all 
blank  as  to  his  earning  capacity,  all  blank  as 
to  number  of  days,  weeks,  or  months  that 
were  lost  by  reason  of  the  injury ;  not  a  syl- 
lable as  to  amount  paid,  laid  out,  and  ex- 
pended, or  incurred,  for  doctors,  nurses  and 
medicines,  though  It  was  In  evidence  that  a 
doctor  treated  bim. 

It  is  clear  that  this  Judgment  should  be 
reversed,  and  cause  remanded  for  further 
proceedings  and  trial. 

Reversed  and  remanded. 

GILL,  0.  J.,  and  CLAYTON  and  TOWN- 
SEND,  JJ.,  concur. 


J.   B.  BOSTIC  CO.  et  aU  v.  BGGLESTON. 

(Court  of  Appeals  of  Indian  Territory.    Sept 
26,  1907.) 

1.  Statutis  —  CoNSTBucnoK    OF    Statutes 
Adoi'Ted  fbom  Otheb  State*. 

The  adoption  of  tbe  statute  of  another 
state  carripH  with  it  the  construction  ilven  there- 
to by  the  highest  court  of  the  state  from  which 
adopted. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Statutes,  f  307.] 

2.  Sunday— SoNDAY  Contbaots— Validity  of 
Leash— Ratification. 

A  lease  invalid  because  executed  on  Sunday, 
in  violation  of  Carter's  Ind.  T.  Aim.  St  18TO. 
8  122G,  providing  that  every  person  who  shall, 
on  Sunday,  be  found  laboring,  or  shall  compel 
bis  servant,  etc.,  shall  be  fined  as  therein  pre> 
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scribed,  may  be  nffirmrd  on  a  subsequent  week 
day,  and  the  parties  become  bound  thereby. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Sunday,  {  4«.] 

Appeal  from  the  United  States  Court  for 
the  Western  District  of  the  Indian  Terri- 
tory; before  Justice  Chas.  W.  Raymond, 
June  29,  1905. 

Action  by  R.  N.  Bggleston  against  J.  B. 
Bostlc  Company  and  another.  Judgment  for 
plaintiff,   and  defendants  appeal.     Affirmed. 

De  Roos  Bailey  and  Thomas  H.  Owen,  for 
appellants.     Preston  0.  West,  for  appellee. 

LAWRENCE,  J.  Appellee,  plaintiff  below, 
brought  his  action  against  appellants  to  re- 
cover $OoO,  alleged  to  be  due  upon  a  five- 
year  lease,  for  the  year  1904,  which,  by  the 
terms  of  the  alleged  contract,  the  rent  was 
payable  In  equal  installments  upon  the  1st 
day  of  January  each  year.  The  appellants, 
defendants  below,  filed  separate  answers; 
Spangenberg's  alleging  the  Invalidity  of  the 
lease  because  executed  upon  Sunday,  that 
the  contract  of  leasing  was  an  entirety  as  to 
the  940  acres  of  land  leased,  that  he  desired 
the  entire  tract,  and  not  any  part  or  parts  of 
It,  and  the  plaintiff  had  no  authority  or  right 
to  lease  the  entire  tract,  that  320  acres  com- 
prised the  allotment  of  Infants,  without  legal 
guardian,  and  the  pretended  leasing  as  to 
so  much  of  said  tract  was  a  nullity,  and, 
furthermore,  alleged  that  plaintiff  falsely 
and  fraudulently  represented,  for  the  pur- 
pose of  making  said  le.isiug,  that  he  held 
all  of  said  tract  by  good  and  sufficleut  lease, 
and  thereby  obtained  the  execution  of  the 
lease.  The  other  defendant  omitted  from  Its 
answer  the  defense  of  Invalidity  because  ex- 
ecuted on  Sunday,  and  set  up  the  defense  of 
fraud,  and,  by  way  of  counterclaim,  a  de- 
mand of  $9.~)0,  amount  paid  upon  said  lease 
for  1903.  The  oause  was  tried  to  a  Jury, 
which  returned  a  verdict  in  favor  of  plaintiff, 
and  against  both  defendants,  for  $322.80. 
Defendants  each  filed  motions  for  new  trial 
wltbln  the  three-day  limit,  which  were  over- 
ruled by  the  court,  and  judgment  was  render- 
ed' on  the  verdict,  and  both  defendants  make 
a  Joint  assignment  of  errors  and  a  Joint 
appeal  bond. 

Sixteen  specific  errors  are  assigned.  The 
first  is  the  error  of  the  court  In  Instruotlug 
the  Jury  that  all  contracts  entered  into  on 
Sunday  are  void,  but  may  be  ratified  by  the 
acts  or  conduct  of  the  parties  upon  a  week 
day;  the  qualifying  clause  as  to  ratifica- 
tion l>eing  the  objectionable  featiure  of  this 
Instruction.  The  second  instruction  Is  a  sub- 
stantial repetition  of  the  first.  The  third 
instruction  is  to  the  effect  that  the  allot- 
ment of  John  Y.  Ross,  covered  by  the  lease, 
though  at  the  time  of  the  lenslug  was  done 
wltbotfit  authority  from  this  allottee,  yet. 
If  he  afterward  received  his  proportionate 
share  of  the  rent.  It  would  operate  as  af- 
firmance of  the  act  of  plaintiff,  and  he 
should  recover  the  rent  for  the  160  acres  be- 


longing to  said  John  T.  Ross,  for  1904.  The 
refusal  of  the  court  to  Instruct  the  Jury 
thnt.  If  It  found  the  lease  Invalid  for  any 
reason,  then  It  should  find  In  favor  of  the 
defendant,  J.  Bostic  Company,  upon  Its  coun- 
terclaim for  such  amount  as  was  Justified  by 
the  evidence;  also  that  If  It  found  thilt  plain- 
tiff had  leased  any  of  the  lands  la  question 
of  Joshua  Ross,  for  the  year  1904,  and  had 
not  made  final  settlement  with  his  said  land- 
lord, Ross,  for  the  rent  of  1904,  then  the 
jury  should  not  allow  any  recovery  for  the 
land  so  leased  of  Ross  for  1901.  That  the 
sixth  instruction  requested  by  said  J.  Bos- 
tic Company,  that  the  lease  for  five  years 
la  an  entirety  for  the  9B0  acres,  and  it  must 
be  so  taken  by  the  Jury.  That  the  seventh 
Instruction,  refused  by  the  court,  on  behalf 
of  J.  Bostlc  Company,  to -the  effect  that  If 
the  Jury  found  the  plaintiff  had  not  the 
right  to  lease  the  entire  tract  of  900  acres, 
then  he  cannot  recover  rent  for  any  part  of 
It,  for  1904.  The  elRhth  Instruction  asked 
was  to  the'  effect  that  an  agent,  without 
written  authority  from  the  principal,  would 
only  have  power  to  rent  for  a  year  at  a 
time,  and.  If  the  Jury  should  find  such  want 
of  written  authority  upon  the  part  of  the 
plaintiff,  his  power  to  lease  would  be  limited 
to  one  year.  The  ninth  and  tenth  Instruc- 
tions asked  by  defendant  Spansenberg,  and 
refused  by  the  court,  were  to  the  effect  that, 
if  the  evidence  showed  the  lease  to  have  been 
executed  on  Sunday,  then  It  was  void,  and 
not  susceptihie  of  verification.  The  elev- 
enth Instruction  requested  by  said  Span- 
genberg  was  that,  If  the  evidence  showed 
that  plaintiff  bad  not  the  lawful  right  to 
lease  the  land  at  the  time  of  the  making  of 
the  contract,  then  the  issues  should  be  found 
for  him.  Further,  by  the  twelfth  Instruction 
asked  by  him  to  the  effect  that  if  plaintiff 
induced  said  defendant  to  lease  the  lands 
upon  the  representation  that  he  (plaintiff) 
bad  a  valid  lease  to  the  land,  and  thnt  said 
representation  was  false,  the  finding  should 
be  for  said  defendant.  The  thirteenth  instruc- 
tion asked  by  said  defendant  was  a  direc- 
tion tb  the  Jury  that  if  it  believed  from  the 
evidence  that  plaintiff  and  G.  W.  Frcellng 
were  copartners,  or  Interested  in  the  lease, 
and  should  further  believe  from  the  evi- 
dence that  Preellng  agreed  with  the  attor- 
ney of  defendant  that  he  (defendant  Span- 
gen  berg)  need  not  take  possession  of  said 
land  under  said  contract,  or  carry  out  its 
terms,  and  should  further  believe  from  the 
evidence  that  such  agreement  was  because  of 
the  unsatisfactory  condition  of  the  title,  then. 
In  such  state  of  the  case,  tbe  defendant 
would  be  released  from  all  liability  for  the 
year  1904.  The  fourteenth  instruction  asked 
by  defendant  was  of  the  same  import  as 
the  thirteenth.  The  fifteenth  and  sixteenth 
instructions  were  to  the  effect  that  If  plain- 
tiff represented  to  defendants  that  he  had  au- 
thority to  lease  the  lands  named  In  the  con- 
tract, and  that  It  was  tbe  purpose  of  all  the 
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parties  thereto  to  make  and  accept  a  lease  of 
all  tlie  lands  as  an  entirety,  and  that  at  the 
time  of  the  making  the  same  plaintiff  bad 
no  title  or  right  to  execute  a  lease  to  the 
whole  of  the  land,  this  would  constitute  a 
breach  of  the  contract  on  part  of  the  plain- 
tiff, and  the  verdict  should  be  for  defend- 
ants. 

All  these  requests '  were  refused  by  the 
court  upon  the  ground,  as  stated  In  the  bill 
of  exceptions,  that  they  were  banded  in  too 
late  for  examination  by  the  court  Appel- 
lants contend  that  the  record,  upon  its  face 
contradicts  this  statement  of  the  court  How- 
ever, as  we  view  the  case,  the  contention  and 
denial  of  the  requests  to  instruct  are  Imma- 
terial. If  the  court  was  right  in  Its  Instruc- 
tion to  the  jury  that  the  Sunday  contract 
was  void,  but  was  susceptible  of  ratification, 
then  there  can  be  no  doubt,  under  the  evi- 
dence, tliat  It  was  ratified  by  the  subsequent 
conduct  of  both  parties,  and  it  is  equally 
plain,  as  a  proposition  of  law,  that  the  de- 
fendants were  liable  for  so  much  of  the  land 
as  was  actually  and  lawfully  leased.  The 
testimony  of  Joshua  Ross,  who  leased  the 
land,  on  behalf  of  his  wife  and  five  children, 
their  allotment,  two  of  which  children  were 
Infants,  without  legal  guardian,  to  pldintlff, 
who  further  testified  that  be  had  written  au- 
thority from  but  three  of  said  allottees,  which 
would  only  authorize  blm  to  execute  a  lease 
to  plaintiff  for  three  allotments  for  over  one 
year,  1903,  and  hence  be  could  not  give  to 
defendants  greater  right  than  he  possessed. 
This  was  the  trend  of  the  evidence  from  be- 
ginning to  end  of  the  case,  as  shown  by  the 
record  and  the  instructions,  and  as  the  plain- 
tiff only  sought  to  recover  the  rent  for  the 
whole  tract  of  960  acres  for  the  year  1904, 
and  as  the  Jury,  under  the  evidence  and  In- 
structions, found  that  defendants'  lease  was 
only  valid  as  to  the  three  allotments  named, 
and  therefore  found  the  amount  due,  with 
Interest  from  defendants  for  1904,  at  $322.- 
80.  This  It  was  Justified  In  doing  under  the 
evidence  and  the  instructions.  If  the  court 
was  right  In  giving  the  law  to  the  Jury  as  to 
the  ratification  of  the  Sunday  contract  This 
is  the  only  matter  left  for  consideration. 
The  statute  in  force  In  the  Indian  Territory 
with  reference  to  Sunday  contracts  is  that 
which  was  adopted  from  the  Arkansas  stat- 
ute by  act  of  Congress,  and  reads  as  follows : 
"Every  person  who  shall,  on  the  Sabbath  or 
Sunday,  be  found  laboring,  or  shall  compel 
his  apprentice  or  servant  to  labor  or  to  per- 
form other  services  than  customary  house- 
hold duties,  of  daily  necessity,  comfort  or 
charity,  on  conviction  thereof,  shall  be  fined 
one  dollar  for  each  separate  offense."  See 
section  1226,  Carter's  Ind.  T.  Ann.  St  1899. 
The  Supreme  Court  of  Arkansas  had  con- 
strued this  statute  prior  to  its  said  adoption 
In  this  Jurisdiction,  In  the  case  of  McKInney 
V.  Demby,  44  Ark.  77,  which  holds  as  fol- 
lows :  "A  contract  of  sale  made  on  Sunday 
is  void,  but  the  parties  to  the  contract  may. 


upon  a  subsequent  week  day,  affirm  or  adopt 
the  terms  of  the  previously  inoperative  con- 
tract, and  so  become  bound  to  perform  them. 
Tucker  v.  West,  29  Ark.  386;  Stebblns  ▼. 
Peck,  8  Gray  (Mass.)  553;  Bishop  on  Cont 
{  484,  and  cases  cited."  Under  the  well-set- 
tled rule  of  law,  the  adoption  of  the  statute 
necessarily  carried  with  It  the  construction 
given  It  prior  thereto  foy  the  highest  tribunal 
of  the  state  from  which  it  was  adopted. 
While  this  decision  may  be  counter  to  the 
weight  of  authority  upon  the  doctrine  of  the 
ratification  of  an  illegal  and  prohibited  con- 
tract under  a  penal  statute,  yet  we  feel  bound 
to  follow  It,  and  to  hold  that  the  court  below 
did  not  commit  error  In  Instructing  the  Jury 
that  the  contract  was  susceptible  of  ratifica- 
tion. The  Instructions  asked  by  defendants 
were  properly  refused,  without  regard  to  the 
ground  of  refusal  given  by  the  court 

A  careful  examination  of  the  entire  record 
satisfies  us  that  substantial  Justice  has  been 
done,  and  therefore  the  Judgment  is  affirmed. 

GILL,  C  J.,  and  CLAYTON  and  TOWN- 
SEND,  JJ.,  concur. 


FIBU8   V.   ST.   LOUIS  ft  S.  P.  R.  CO. 

(Court  of  Appeals  of  Indian  Territory.    Sept 

26,  1907.) 

1.  Ebkos,  Warr  of— Assignment  of  Bsbobs 
—Scope  and  Effect  of  Assionicent. 

An  aasignmeDt  of  error  is  to  all  intents  and 
purposes  a  pleading,  and  must  state  facts  show- 
ing a  sufficient  cause  for  reversal. 

2.  Same. 

An  assignment  of  error  Is  presumed  to  be 
stated  as  bivorably  to  plaintiff  In  error  aa  the 
facts  will  allow. 

3.  Same. 

An  assignment  of  error,  in  an  action  for 
injuries  to  males  while  in  transit,  allef(in^  that  - 
the  court  submitted  to  the  jury,  after  its  re- 
tirement, the  live  stock  contract  sued  on,  with- 
out the  presence  of  plaintiff  or  bis  attorneys  or 
notice  to  th^m,  but  not  alleging  that  there  was 
a  disagreement  of  the  jury  as  to  any  part  of 
the  testimony,  or  a  request  by  it  to  be  brought 
into  court  for  further  information,  does  not 
bring  the  alleged  error  within  the  provisions  of 
Ind.  T.  Ann.  St  1899,  {  3340  (Mansf.  Dig. 
Ark.  t  6135),  providing  that  if,  after  the  jury 
have  retired,  tn<>re  is  a  disagreement  as  to  any 
part  of  the  testimony,  or  if  they  desire  further 
instruction,  they  may  request  to  be  conducted  In- 
to court  where  the  information  required  shall 
be  given  in  the  presence  of  or  after  notice  to 
the  parties  or  their  attorneys ;  the  inference  be- 
ing that  the  court  on  its  own  motion,  sent  the 
contract  to  the  jury,  and  hence  in  consideration 
of  the  alleged  error  that  statute  may  be  elimi- 
nated. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  |S  3074-3078.] 

4.  Same— Review— Harmless  Ebrob. 

It  was  not  prejudicial  error,  on  a  trial  to 
recover  for  injuries  to  mules  in  transit,  for  the 
court  on  its  own  motion,  and  in  tlie  absence  of 
plaintiff  and  his  attorneys,  to  sond  to  the  jury 
after  its  retirement  the  live  stock  contract  sued 
on.  , 

Error  to  the  United  States  Court  for  the 
Central  District  of  the  Indian  Territory;  be- 
fore Justice  T.  C.  Humphrey,  April  10,  1905. 
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Action  by  H.  Flbus  against  the  St.  Louts  ft 
San  EYanclsco  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Wllkins  ft  Mclntosb,  for  plaintiff  In  error. 
P.  L.  Soper,  J.  H.  Huckleberry,  and  Thos. 
H.  Owen,  for  defendant  In  error. 

LAWRENCE,  J.  This  was  an  action 
brought  by  plaintiff  in  error  against  defend- 
ant In  error  to  recover  damages  for  Injury  to 
a  car  load  of  mules  and  horses  while  In 
transit'  over  the  defendant's  railroad.  An  Is- 
sue of  fact  was  joined  and  tried  to  a  Jury, 
which  resulted  in  a  verdict  In  favor  of  de- 
fendant Judgment  was  rendered  on  this 
verdict  Motion  for  new  trial  was  overruled. 
Plaintiff  brings  his  writ  of  error,  assigning 
three  errors:  First  error  In  submitting  to 
the  Jury,  after  the  case  had  closed  and  the 
Jury  hud  retired  to  consider  of  its  verdict 
the  live  stock  contract,  the  ground  of  action, 
without  the  knowledge  of  plaintiff  or  bis  at- 
torneys; second,  overruling  plaintiff's  motion 
for  new  trial;  third,  overruling  the  motion 
for  new  trial  on  the  ground  that  the  verdict 
was  not  sustained  by  the  evidence  and  was 
contrary  to  the  law  and  the  evidence.  At- 
torneys for  plaintiff  in  their  brief  state: 
"There  Is  only  one  point  we  shall  submit  to 
the  court  and  urge  as  an  error  for  reversing 
this  case,  and  that  is:  Did  the  trial  judge 
commit  reversible  error  in  permitting  the 
Jury  to  have  said  contract  and  take  same  to 
their  room  after  they  had  been  sent  out  for 
deliberation,  without  the  consent  of  plaintiff, 
or  his  attorney,  or  without  giving  either  of 
them  notice  of  same?"  We  will  therefore 
only  consider  this  single  alleged  error. 

Counsel  urge  that  this  action  of  the  court 
Is  In  direct  violation  of  section  8340,  Ind.  T. 
Ann.  St  1899  (section  6135,  Mansf.  Dig.  Ark.), 
wblch  provides:  "After  the  Jury  have  re- 
tired for  deliberation.  If  there  is  a  disagree- 
ment between  them  as  to  any  part  of  the  tes- 
timony, or  If  they  desire  to  be  ihformed  as 
to  any  point  of  law  arising  in  the  case,  tbey 
may  request  the  officer  to  conduct  them  into 
court  where  the  information  required  shall 
be  given  in  the  presence  of  or  after  notice  to 
the  parties  or  their  counsel."  Tbe  assign- 
ment of  error  Is  equivalent  to  one  count  of  a 
declaration,  and  must  state  facts  showing  a 
sufficient  cause  for  the  reversal  of  the  judg- 
ment of  the  trial  court.  It  Is  to  all  intents 
and  purposes  a  pleading,  and  is  presumed  to 
be  as  favorable  to  the  plaintiff  In  error  as  to 
the  facts  will  allow.  It  Is  human  for  every 
one  to  present  those  features  of  his  case  that 
are  most  favorable  to  his  success.  His  conten- 
tion cannot  therefore  be  broader  than  his 
assignment  It  Is  alleged  that  the  court  sub- 
mitted to  the  jury,  after  It  had  gone  to  the 
Jury  room  to  consldw  of  Its  verdict  the  live 
stock  contract  upon  which  this  action  was 
based,  without  tbe  presence  of  plaintiff  or  his 
attorneys,  and  without  notice  to  them.   There 


Is  an  omission  of  the  allegation  that  there 
was  a  disagreement  of  the  jury  as  to  any 
part  of  the  testimony,  and  a  request  by  it 
to  be  brought  into  court  where  the  informa- 
tion required  should  be  given.  The  plain  in- 
ference from  the  statements  of  the  assign- 
ment is  that  the  court,  upon  its  own  motion, 
sent  the  contract  sued  upon  into  the  Jury 
room.  The  statute  cited  does  not  fit  this  con- 
dition of  fact  so  it  may  be  eliminated  from 
the  consideration  of  the  error  assigned. 

The  Inquiry  then  arises  whether  or  not  this 
was  misconduct  of  the  court  and,  if  so,  such 
an  error  so  prejudicial  to  the  rights  of  the 
plaintiff  In  error  as  to  require  this  court  to 
sustain  the  assignment  of  error  and  reverse 
the  judgment  of  the  lower  court  The  gist  of 
plaintiff's  complaint  Is  that  he  was  not  pres- 
ent when  tbe  supposed  wrong  was  done,  and 
had  not  received  notice  In  advance  of  It 
Therefore  we  are  to  Infer  that  had  be  been 
present  or  had  received  notice,  tbe  cause  for 
complaint  would  not  exist.  The  mere  send- 
ing to  tbe  jury  the  contract  sued  np<«  was 
not  the  vice  of  the  transaction.  This  Is  mani- 
festly true,  for  It  could  not  be  contended  that 
It  would  be  error  for  tbe  Jury  to  have  with  It 
In  the  jury  room,  the  contract  that  must  nec- 
essarily have  been  received  by  them  In  evi- 
dence at  the  trial  and  which  they  had  the 
right  to  then  inspect  and  probably  did  so. 
Had  the  jury,  as  provided  In  said  statute,  dis- 
agreed as  to  any  part  of  the  testimony,  and 
had  requested  Information  in  regard  to  It 
the  proper  thing  for  the  court  to  have  done 
would  have  been  to  bring  It  Into  court,  In  the 
presence  of  the  parties,  and  then  have  given 
it  the  desired  Information.  The  implied  ad- 
mission by  the  plaintiff  is  that  it  would  not 
have  been  error  upon  tbe  part  of  the  court 
to  have  brought  tbe  jury  into  court  and 
there,  in  the  presence  of  tbe  parties  to  the 
suit  or  In  their  absence,  had  notice  been  giv- 
en them,  delivered  the  contract  sued  upon  to 
it,  to  be  carried  to  the  jury  room.  And,  for  a 
like  reason,  It  would  not  have  been  error  for 
It  to  have  taken  the  contract,  upon  first  re- 
tiring to  tbe  Jury  room.  In  the  absence  of 
positive  law  to  the  contrary,  it  cannot  be  er- 
ror for  a  trial  court  to  allow  a  jury  to  carry 
to  the  jury  room  the  Instruments  of  writing 
sued  upon,  and  in  many  jurisdictions  It  is 
the  uniform  practice  to  do  so.  Suppose  they 
were  promissory  notes  sued  upon.  It  would 
be  absolutely  necessary  that  the  Jury  should 
have  them  to  properly  compute  the  amount 
due  thereon. 

Counsel  cites  cases  from  Supreme  Courts 
of  New  York,  North  Carolina,  Michigan,  and 
Indiana,  which  appear  to  hold  that  It  is 
reversible  error  for  tbe  court  to  [)ermit  tbe 
jury  to  take  out  papers  of  any  kind  without 
consent  of  the  parties  to  the  suit  or  tbelr  at- 
torneys. Those  cases  are  not  before  us,  and 
we  are  not  advised  If  they  are  decided  under 
statutory  provisions,  or  whether  the  peculiar 
circumstances  of  the  cases  take  them  without 
the  general  rule;    but  we  assume  that  they 
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relate  to  papers  that  were  not  the  cause  of 
action.  In  one  of  the  cases  cited  (Outlaw 
V.  Hurdle,  46  N.  C.  150),  It  was  said:  "That 
writings  should  not  be  submitted  to  the  Jury 
for  their  Inspection,  but  should  be  read,  and 
that  all  erldence  should  be  addressed  to  their 
bearing,  and  not  to  their  sight."  That  de- 
cision was  made  many  years  ago,  before  the 
custom  of  using  as  evidence  photographs, 
models  of  nin<hlnery,  maps,  and  plats  be- 
came In  rogue.  The  current  of  more  recent 
opinions  of  courts  of  the  highest  respect- 
ability Is  the  other  way.  The  case  of  Louis- 
ville &  N.  R.  Co.  V.  Berry's  Adm'x,  96  Ky.  604, 
29  S.  W.  449,  Is  analogous  to  the  one  at  bar, 
and  the  section  of  the  Kentucky  statute  quot- 
ed In  the  opinion  is  identical  with  the  Indian 
Territory  statute  above  set  forth.  In  this 
case  the  court  held  as  follows;  "There  was 
a  model  of  a  trestle  made  and  exhibited  on 
the  trial,  for  the  purpose  of  showing  the 
situation  of  Berry  at  the  time  he  fell,  and  the 
process  by  which  the  timber  was  raised. 
And  It  Is  now  urged  for  ground  of  reversal 
that,  after  the  Jury  retired,  one  of  them  re- 
turned, and,  without  permission  of  court, 
carried  that  model  to  the  room.  There  Is 
no  provision  of  the  Civil  Code  directly  appli- 
cable to  the  question  raised.  Under  that 
section,  the  Jury,  after  retiring,  has  no  right, 
without  consent  of  court,  to  re-examine  a 
witness  at  all.  Lutrell  v.  Railroad  Co.,  18 
B.  Mon.  (Ky.)  291.  Nor  does  It  seem  to  have 
been  Intended  there  should  be  an  examina- 
tion as  to  any  new  matter;  the  Inquiry  being 
restricted  to  what  had  been  actually  testi- 
fied to  by  the  witness,  and  without  cross- 
examination.  But  Insiieetlon  and  examina- 
tion by  a  Jury,  after  retiring,  of  a  diagram, 
map,  model,  and  the  like,  exhibited  on  the 
trial.  Is  not  prohibited.  And  we  see  no  rea- 
son why,  In  case  of  disagreement,  or  mis- 
understanding by  the  Jury  as  to  what  was  In- 
dicated or  shown  by  them  on  the  trial,  they 
may  not  with  permission  of  court,  be  made, 
as  well  as  a  living  witness,  to  give  the  cor- 
rect Information,  for  no  fact  testified  to  Is 
thereby  falsified  or  preverted,  nor  any  new 
matter  brought  to  the  attention  of  the  Jury." 
In  Bulon  v.  Granger,  63  Mich.  311,  29  N.  W. 
718,  the  Jury  desired  to  see  the  writing 
signed  by  defendant,  and  they  sent  to  the 
court  for  It  The  court,  over  objection  of 
counsel  for  defendant,  allowe<l  the  request 
The  Supreme  Court  held,  on  appeal:  "Un- 
der these  decisions,  It  Is  not  perceived  that 
the  court  coiiunitted  any  error  In  permitting 
the  so-called  'due  bill'  to  be  given  to  the  jury. 
The  document  was  fully  proved  by  the  tes- 
timony of  the  plaintiff  and  Mrs.  Granger. 
There  was  no  question  concerulug  its  au- 
thenticity, and  the  contents  could  as  well 
have  been  obtained  by  the  Jury  by  their 
reading  It  In  their  room.  It  having  been  in- 
ti-oduced  In  evidence,  as  by  tlie  Jury  return- 
ing Into  the  courtroom  and  having  It  read 


[  to  them."  In  Brown  v.  WIgpIn,  59  N.  TI. 
:  327,  It  was  held  that :  "Sending  to  the  Jury, 
after  they  have  retired,  a  diagram  used  In 
the  examination  of  witnesses,  Is  within  the 
discretion  of  the  trial  court"  In  Humphreys 
T.  McCraw,  5  Ark.  61,  it  was  held:  '•.\.s  to 
the  propriety  of  allowing  the  Jury  to  carry 
the  receipt  from  the  bar.  It  was  purely  a 
question  of  practice  within  the  sound  dis- 
cretion of  the  court  below.  •  •  •  There 
Is  no  evidence  that  the  rights  of  the  defend- 
ant below  were  prejudiced  by  this  practice, 
and  we  cannot  on  that  account  disturb  the 
Terdict"  In  Burghardt  v.  Van  Deusen,  86 
Mass.  374,  the  court  says:  "The  decision  of 
the  presiding  Judge  at  a  trial  upon  the  ques- 
tion whether  papers  which  have  been  read 
In  evidence  shall  go  to  the  Jury  Is  not  a  sub- 
ject of  exception."  In  Cavanaugh  v.  Buehler, 
120  Pa.  441,  14  Atl.  ,191,  the  court  held  tliiit: 
"What  papers  shall  be  furnished  to  and  sent 
out  with  the  jury  Is  a  matter  largely  In  the 
discretion  of  the  court,  and  It  Is  only  an 
abuse  of  that  discretion  that  will  be  dis- 
turbed." In  Snj'der  v.  Braden,  53  Ind.  143, 
the  court  says:  "In  an  action  upon  a  promis- 
sory note,  the  court,  in  Its  discretion,  may 
permit  such  note  to  be  attached  to  the  com- 
plaint as  an  exhibit  and  allow  the  same  to 
he  sent  to  the  Jury  after  they  have  retired 
to  consult  as  to  their  verdict."  The  author- 
ities above  quoted  are  supported  by  the  very 
large  weight  of  authority,  and  are  founded 
on  the  better  reasoning  than  those  furnished 
by  counsel  for  plaintiff  In  error. 

Conceding  that  the  court  committed  error 
In  permitting  the  document  to  go  to  the  jury 
after  Its  retirement  to  consider  of  its  verdict 
It   must   further   appear   that   it   was    such 
error  as  to  prejudice  the  rights  of  the  plain- 
tiff.   It  Is  a  familiar  rule  that  a  court  of  re- 
view  will    not   concern    Itself    about   errors 
without   prejudice.      It    must    be    presumed 
that  the  Jury  was  composed  of  men  of  or- 
I  dinary    intelligence    and    honesty,    and    that 
I  it  would  not  Intrude  on  the  province  of  the 
,  court  to  pass  on  the  legal  effect  of  the  said 
document;    and  the  most  that  could  be  pre- 
'  Bumed  would  be  that  It  was  obtained  for  the 
puniose  of  refreshing  the  recollection  of  the 
several  Jurors  as  to  Its  contents. 

It  will  be  observed  that  we  have  con- 
fined the  consideration  of  this  case  to  the 
single  error  assigned.  We  have  treated  It 
as  an  affirmative  attack  upon  the  Judgment 
complained  of,  and  the  Joinder  In  error  as 
equivalent  to  a  general  demurrer  to  the  al- 
legations of  the  assignment  thereby  admit- 
ting them. 

Therefrom  we  find  that  they  are  not  suffi- 
cient to  show  prejudicial  error  to  Justify  the 
reversal  of  the  Judgment  below,  and  there- 
fore It  Is  afllrmed. 

GILL,  O.  J.,  and  CLAYTON  and  TOWN- 
I  SEND,  JJ.,  concur. 
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PERRY   T,   MORRIS. 

(Court  of  Appeals  of  Indian  Territory.    Sept. 

26,  1907.) 

1.  Cotrera  —  Indian  Tebbitoet  —  Pbactiob — 
Appeal— Dismissal.  , 

Where,  on  appeal  from  a  commissioners 
court,  through  appellant's  neglieence  in  not 
proTiding  the  necessary  advance  tee,  the  trans- 
cript is  filed  on  the  third  day  of  the  next  term 
of  the  appellate  court  after  the  allowance  of  the 
appeal,  and  not  on  or  before  the  first  day,  aa 
expressly  required  by  statute,  an  exercise  of 
discretion  in  dismissing  the  appeal  will  not 
be  disturbed,  since  the  statute  allowing  the  ap- 
peal is  to  be  strictly  construed. 

2.  EVIIIENCK-JUDICIAL   NOTIOB— ACT  0»  C!ON- 
GBESS. 

The  Court  of  Apipeals  of  the  Indian  Terri- 
tory takes  judicial  notice  of  the  act  of  Congres* 
requiring  fees  to  be  advanced  before  a  clerk 
of  the  District  Court  may  file  the  transcript 
on  an  appeal  from  commissioner's  court  and 
docket  the  case. 

[Ed.  Note.— For  ca.<ieR  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  S5  49,  50.1 

Error  to  the  United  States  Court  for  the 
Central  District  of  the  Indian  Territory;  be- 
fore Jnstlce  Ttao&  C.  Humphry,  October  18, 
1905. 

Action  by  W.  W.  Morris  against  A.  E.  Per- 
ry. Prom  a  Judgment  for  plaintiff,  defendant 
appealed  to  the  United  States  cfiuvt  for  tlie 
Central  district  of  Indian  Territory,  and 
from  a  Judgment  dismissing  the  appeal  de- 
fendant brings  error.    Affirmed. 

Arthur  G.  Mosely,  for  plaintiff  In  error. 
O.  M.  ThreadgiU,  for  doft'iuiaiit  in  error. 

LAWRENCE,  J.  Defendant  In  error  re- 
covered a  Judgment  against  plaintiff  In  er- 
ror, In  the  commlssiouer's  court,  for  $250 
and  costs.  Plaintiff  lu  error  undertook  to 
appeal  therefrom  to  the  District  Court,  and 
upon  the  day  and  at  the  lime  of  rendition 
of  the  Judgment,  gave  notice,  in  open  court, 
tbat  he  would  appeal,  and  within  the  time 
provided  by  statute  he  filed  with  the  com- 
missioner the  required  affidavit  of  good  faith 
In  taking  the  appeal,  and  presented  to  the 
commissioner  his  appeal  bond,  which  was 
dtily  approved.  This  occurred  more  than  10 
days  prior  to  the  first  day  of  the  term  of  the 
court  to  which  the  appeal  was  taken,  and 
■within  30  days  after  the  Judgment  of  which 
complaint  is  made.  Thereupon  the  appeal 
was  perfected,  so  far  as  the  commissioner's 
court  was  concerned,  except  it  was  the  duty 
of  the  commissioner  to  make  and  file  In  the 
office  of  the  clerk  of  the  district  court  a 
transcript  of  all  entries  In  his  docket,  with 
all  the  papers  and  files  belonging  to  the  case, 
on  or  before  the  first  day  of  the  term  of  the 
District  Court,  provided  the  costs  required 
by  statute  be  paid  by  the  appellant,  wTiich  is 
a  condition  precedent  to  the  perfection  of  the 
appeal  In  the  District  Court  The  appeal  was 
not  filed  In  the  office  of  the  clerk  of  the  Dla- 


trlct  Court  until  the  third  day  of  the  term. 
Upon  that  day  appellee  moved  the  court  for 
an  order  dismissing  the  appeal,  supported  by 
affidavits,  among  them  being  that  of  the  com- 
missioner who  tried  the  case,  which  con- 
tained the  positive  statement  that  the  reason 
the  transcript  was  not  filed  upon  the  first  day 
of  the  term  was  the  appellant  had  not  fur- 
nished the  requisite  fee  to  be  paid  to  the 
clerk  of  the  district  to  entitle  it  to  be  filed. 
The  appellant  appeared  and  resisted  the  mo- 
tion, and  filed  his  affidavit,  but  omits  there- 
from a  denial  of  the  commissioner's  state- 
ment that  the  necessary  fee  for  filing  the 
transcript  had  not  been  furnlslied.  The  court 
sustalqed  the  motion  to  dismiss  the  appeal, 
and  rendered  Judgment  against  this  plaintiff 
In  error  for  the  costs,  and  that  execution  Is- 
sue, to  which  said  plaintiff  duly  excepted. 
From  this  Judgment  and  action  of  the  District 
Court  he  prosecutes  his  writ  of  error. 

An  appeal  of  this  character  Is  purely  statu- 
tory. Unlike  the  writ  of  error.  It  Is  not 
peculiarly  favored.  Therefore  the  statute 
is  to  be  strictly  followed.  One  of  the  statu- 
tory requirements  Is  that:  "On  or  before  the 
first  day  of  the  Circuit  (District)  Court,  next 
after  the  appeal  shall  have  been  allowed,  thr 
Justice  (commissioner)  shall  file  In  the  office 
of  such  court  a  transcript  of  all  the  entries 
made  In  his  docket  relating  to  the  cause,  to- 
gether with  all  the  process  and  all  papers  re- 
lating to  such  suit."  The  Supreme  Court  of 
Arkansas,  In  construing  this  section  of  the 
statute,  say:  "It  is  the  duty  of  appellant  to 
see  that  the  transcript  Is  filed  as  required, 
and  If  he  falls  to  do  so  the  Circuit  Court  may, 
in  its  discretion,  dismiss  or  affirm  for  failure 
to  prosecute  the  appeal."  Smith  v.  Allen,  31 
Ark.  2GS;  McGehee  v.  Carroll,  Id.  550; 
Hughes  V.  Wheat,  32  Ark.  292.  There  was 
no  accident,  fraud,  or  mistake  Intervening  to 
prevent  the  plaintiff  In  error  from  comply- 
ing with  the  statute.  Had  there  been,  we 
must  assume  the  court  would  have  exercised 
Its  discretion  In  granting  the  prosecution  of 
the  appeal.  There  is  not  the  slightest  equity 
appearing  in  behalf  of  plaintiff.  It  is  a 
clear  case  of  negligence  on  his  part  In  not 
providing  the  necessary  advance  fee  for  the 
clerk  of  the  District  Court,  to  entitle  him 
to  become  a  litigant  therein.  This  court 
takes  Judicial  notice  of  the  provisions  of  the 
act  of  Congress  which  requires  fees  of  this 
sort  to  be  advanced  before  the  clerk  has  au- 
thority to  file  the  transcript  and  docket  the 
case. 

We  fail  to  find  any  abuse  of  discretion  In 
dismissing  this  appeal  and  rendering  Judg- 
ment against  the  appellant  for  the  costs,  and 
we  do  therefore  affirm  the  same. 

GILL,  C.  J.,  and  CLAYTON  and  TOWN- 
SEND,  JJ.«  concur. 
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CURRAN  T.  COIXIER  et  aL 

(Conrt  of  Appeals  of  Indian  Territory.    Sept 
26,  1907.) 

1.  Rewabd— AonoN  to  Recoveb. 

In  an  action  for  a  reward  offered  by  a  sure- 
ty on  a  bail  bond  for  the  delivery  of  the  princi- 
pal, held,  under  the  evidence,  not  error  to  re- 
fuse to  direct  a  verdict  for  defendant. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Rewards,  §  23.] 

2.  Same  — Pebsons  Who  hat  Recbivb  — Po- 
lice Officebs. 

A  surpty  on  a  bail  bond  having  offered  a 
reward  for  the  delivery  of  the  principal,  neither 
public  policy  nor  positive  law  prevpnts  police- 
men from  receivinjt  the  reward ;  it  being  offered 
solely  for  the  surety's  benefit  to  save  him  harm- 
less on  the  bond.  • 

[EJd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  42.  Rewards,  {§  14,  15.] 

Appeal  from  the  United  States  Court  for 
the  Central  District  of  the  Indian  Territory ; 
before  Justice  W.  H.  H.  Clayton,  June  8, 
1005. 

Action  by  T.  C.  Collier  and  another  against 
Martin  Curran.  From  a  judgment  for  plain- 
tiffs In  the  commissioner's  court,  defendant 
appealed  to  the  United  States  court,  and 
from  Its  Judgment  he  appeals.    Affirmed. 

W.  H.  Fuller  and  Hale  &  Smith,  for  ap- 
pellant   J.  E.  Whitehead,  for  appellees. 

LAWRENCE,  J.  Appellees  brought  an  ac- 
tion in  United  States  commissioner's  court 
against  appellant  to  recover  $100,  alleged  to 
have  been  promised  verbally,  as  a  reward  for 
the  arrest  and  delivery  to  appellant  of  one 
Will  Faugbt  for  having  failed  to  appear  and 
answer  a  criminal  charge,  which  he  had  un- 
dertaken to  do  under  a  ball  bond  of  which 
appellant  was  surety.  Appellant  appeared  In 
the  commissioner's  court  and  denied  that  he 
had  offered  a  reward  for  the  apprehension  of 
said  Faught  The  finding  and  Judgment  in 
the  commissioner's  court  was  for  the  appel- 
lee for  the  '$100  claimed  and  for  costs.  From 
this  Judgment  appellant  appealed,  and  the 
cause  was  tried  to  a  Jury  in  the  District 
Conrt  with  like  result  Appellant  appeals  to 
this  conrt  and  assigns  but  two  alleged  errors 
committed  by  the  District  Court:  First,  the 
refusal  of  appellant's  request  to  instruct  the 
Jury,  at  the  close  of  the  evidence,  to  return 
a  verdict  for  defendant;  second,  the  follow- 
ing charge  of  the  court  to  the  Jury:  "That 
under  the  circumstances  of  this  case,  if  Mr. 
Curran  offered  a  reward  generally — that  Is, 
that  be  would  pay  $100  for  the  apprehension 
of  the  man  Faught  turned  over  to  himself  or 
the  marshal — these  plaintiffs,  although  they 
were  ofRcers.  would  have  the  right  to  avail 
themselves  of  that  offer." 

There  was  no  evidence  produced  on  the 
part  of  appellant  In  the  trial,  and  the  sub- 
stance of  that  offered  to  sustain  the  demand 
of  appellees  was  that  appellant  had  become 
surety  on  Faught's  ball  bond  for  bis  appear- 
ance to  answer  to  a  criminal  charge  pendiuj; 
In  the  United  States  District  Court  at  South 


McAlester,  Ind.  •!.,  and  appellant,  being  ai)- 
prebenslve  that  Faught  would  not  appear  to 
answer  the  ball,  had  orally  offered  a  reward 
of  $100  to  any  person  or  persons  who  would 
deliver  Faught  to  him  or  the  marshal.  The 
appellees,  thereafter,  while  acting  as  police- 
men of  the  city  of  South  McAlester,  saw 
Faught  trying  to  board  a  passing  railway 
train,  and  arrested  him  as  a  suspicions  char- 
acter. Upon  searching  him  they  fotind  a  let- 
ter disclosing  his  name  to  be  Will  Faught, 
and  at  the  time,  having  knowledge  that  he 
was  trying  "to  Jump  his  bail,"  held  him  In 
custody  until  the  next  morning,  when  they 
notified  appellant  of  the  arrest  and  custody 
of  Faught,  and  thereupon  appellant  admitted 
that  be  had  offered  the  reward  and  would 
pay  them  the  $100  promised.  Upon  these 
facts,  the  court  was  at  liberty  to  instruct 
the  Jury  to  return  a  verdict  for  the  plaintiffs, 
or  the  defendant  as  It  might  have  deemed 
the  law  applicable  thereto. 

The  appellant's  contention  and  lengthy  ci- 
tation of  authorities  upon  tiie  proposition  that 
the  law,  founded  upon  public  policy,  forbids 
a  public  officer  from  receiving  a  reward  for 
making  an  arrest  of  any  one  for  the  com- 
mission  of  a  crime,  have  no  application  to  the 
facts  of  this  case,  for  the  reason  that  the 
reward  offered  was  not  for  the  apprehension 
of  one  charged  with  a  public  offense  The 
reward  was  offered  by  a  private  Individual 
for  his  sole  special  benefit,  and  to  save  him 
harmless  as  surety  upon  a  ball  bond.  Under 
the  law  the  appellant  bad  the  right  to  take 
the  body  of  Faught,  or  notify  the  marshal 
that  he  desired  to  surrender  his  principal, 
which  would  authorize  the  arrest  by  the  mar- 
shal. In  the  case  at  bar,  appellees  arrested 
Faught  merely  under  suspicion  that  he  was 
about  to  commit  a  public  offense  within  an 
Incorporated  city  In  trying  to  Jump  upon  a 
moving  railway  train.  Upon  examination  of 
his  person,  information  was  obtained  that  he 
was  a  person  wanted  by  appellant  as  surety 
upon  the  prisoner's  ball  bond,  to  enable  the 
surety  to  surrender  him  to  the  marshal  and 
thereby  avoid  his  liability  as  such  surety. 
Appellees,  in  their  testimony,  admit  that  they 
had  not  authority  to  hold  the  prisoner,  but 
they  saw  fit  to  detain  bim  until  the  follow- 
ing morning  for  an  Interview  with  appel- 
lant In  this  Interview,  they  learned  that 
the  reward  had  been  offered,  and  thereupon 
the  prisoner  was  surrendered  to  the  surety. 
Whether  their  action  made  them  amenable  to 
an  action  for  false  Imprisonment  by  Faugbt 
Is  not  necessary  to  consider,  though  as  a  con- 
verse proposition  It  might  tend  to  prove  the 
main  proposition.  The  service  manifestly  was 
performed  for  the  private  use  and  benefit  of 
appellant,  upon  a  promise  to  pay  whomso- 
ever should  deliver  to  him  the  body  of  his 
principal  on  the  bond  the  $100  reward.  Ap- 
pellees did  not  arrest  him  in  the  first  place 
for  any  crime,  and  only  held  him  In  custody 
over  night  for  the  purpose  of  turning  him 
oter  to  appellant,  that  he  (appellant)  might 


Digitized  by 


Google 


iDd.  T.) 


WESTERN  INV.  CO.  v.  DAVIS. 


573 


pix>tect  bimself  from  liability  on  tbe  ball 
bond.  This  was  solely  for  the  benefit  and 
use  of  appellant.  He  could,  upon  receiving 
the  body  of  Faught,  bave  released  him,  to  go 
at  bis  pleasure,  without  concern  to  tbe  gov- 
ernment. BO  long  as  It  was  satisfied  with  tbe 
sufficiency  of  the  ball.  His  promise  to  pay 
the  reward  of  $100  was  tor  bis  Individual 
benefit,  and  not  against  any  rule  of  public 
policy  or  positive  law. 

The  errors  alleged  are  not  well  taken,  and 
the  Judgment  is  affirmed. 

GILIj,  O.  J.,  and  TOWNSBND,  J.,  concur. 


WESTERN  INV.  CO.  v.  D.'^VIS  et  al. 

(Coort  of  Appeals  of  iDcIian  Territory.     Sept. 
26,  1907.) 

1.  Statutes  —  Constbuctior    by    Supbeue 
CouBT  or  State— Following  Decision  in 

INOIAN    TERBITOBT. 

The  United  States  Court  of  Appeals  for 
Indian  Territory  will  follow  the  Supreme  Court 
of  Arkansas  In  its  decision  that  the  promoters 
of  a  corporation  cannot  do  bnsiness  as  a  corpo- 
ration until  their  articles  are  filed  in  tlie  office 
of  the  Secretary  of  State  (clerk  of  Court  of  Ap- 
peals of  Indian  Territory),  as  provided  by  the 
Arkansas  General  incorporation  act  applicable 
to  Indian  Territory. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  f  307.] 

2.  Same. 

Where  a  corporation  is  organized  in  Indian 
Territory  under  the  statutes  of  Arkansas  made 
applicable  to  such  territory,  whether  the  pro- 
moters are  liable  as  partners  for  purchase  mon- 
ey made  before  tbe  filing  of  their  articles  with 
the  clerk  of  the  Court  of  Appeals  is  a  question 
which  does  not  depend  on  tne  construction  of 
the  Arkansas  statutes,  and  as  to  which  the 
Court  of  Appeals  of  Indian  Territory  is  not 
bound  by  the  decisions  of  the  Supreme  Court  of 
Arkansas,  but  is  entitled  to  determine  in  accord- 
ance with  the  weight  of  authority. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  {  807.] 

8.    COBPORATIONS  —  ObOANIZATIOH— BUSINESS 

Befobk  Incobporation. 

Transaction  of  business  by  the  promoters 
of  a  corporation,  as  a  corporation,  l^fore  the 
corporation  was  legally  authorized  to  do  so,  was 
a  matter  for  which  it  might  be  called  to  ac- 
count by  the  state,  but  which  did  not  affect  the 
corporation's  legal  existence  after  its  organiza- 
tion had  been  completed. 

4.  Same— CoBPOBATE  Capacitt— Denial— Es- 
toppel. 

Where  plaintiff,  through  its  manager,  par- 
ticipated in  the  organization  of  a  corporation, 
Bubsci-ibed  for  stock  therein,  and  sold  ^oods  to 
it  as  a  corporation  before  its  organization  was 
completed,  and  the  purchases  were  made  by  the 
promoters  in  good  faith,  without  fraud,  plain- 
tiff was  estopped  to  deny  the  corporation's  legal 
existence  and  to  charge  the  promoters  as  part- 
ners. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §8  8l-9G.] 

Error  to  the  United  States  Court  for  the 
Western  District  of  tbe  Indian  Territory;  be- 
fore Justice  Louis  Sulzbacher,  May  2,  1905. 

Action  by  tbe  Western  Investment  Com- 
pany against  Frank  M.  Davis  and  others. 
From  a  Judgment  for  defendants,  plaintiff 
brings  error.    Aflrmed. 


On  November  28,  1903,  plaintiff  below, 
plaintiff  In  error  here,  filed  Its  complaint, 
and  alleged  that  It  was  a  corporation  duly 
organized;  that  tbe  defendants  Frank  M. 
Davis,  Robert  S.  Davis,  Walter  Mann,  and  J. 
O.  Knight  are  and  were  engaged  In  business 
In  the  town  of  Coweta,  Western  District  of 
Indian  Territory,  under  .the  name  and  style 
of  Coweta  Cotton  Milling  Company.  Plain- 
tiff for  cause  of  action  against  defendants 
states  that  said  Coweta  Cotton  Milling  Com- 
pany is  Indebted  to  it  in  the  sum  of  $2,933.88 
for  lumber,  hardware,  and  other  materials 
sold  and  delivered  to  tbe  said  Coweta  Cotton 
Milling  Company  at  Its  special  instance  and 
request;  that  said  lumber,  hardware,  and 
other  materials  were  used  in  tbe  construc- 
tion and  erection  of  a  ginhouse  and  other  nec- 
essary outbuildings  belonging  to  said  gin- 
house,  which  said  buildings  are  situated  in 
the  town  of  Coweta,  Western  District  of  In- 
dian Territory,  and  on  ground  lying  on  tbe 
east  side  of  the  tracks,  of  tbe  Missouri,  Kan- 
sas &  Texas  Railway  Company,  and  adjoin- 
ing said  railway  company's  depot  grounds; 
that  defendants  are  the  owners  of  the  above- 
described  buildings  and  ground;  that  on  tbe 
2d  day  of  May,  1903,  and  within  90  days 
of  furnishing  said  lumber  and  other  materi- 
als, the  plaintiff  filed  in  tbe  United  States 
clerk's  office  for  the  Western  District  of  In- 
dian Territory  a  Just  and  true  account  of  all 
payments  due  or  owing  to  it,  after  allowing 
all  proper  credits  to  which  the  defendants 
were  entitled,  and  containing  a  correct  de- 
scription of  all  the  property  to  be  charged 
with  a  lien,  verified  by  affidavit  as  required 
by  law;  that  said  sum  of  $2,933.88  is  past 
due  and  unpaid;  that  plaintiff  has  a  Hen  on 
said  above-described  property  to  secure  tbe 
payment  of  said  sum,  and  asks  judgment  for 
same,  with  Interest  For  a  further  cause  of 
action  against  defendants  Frank  M.  Davis, 
Robert  S.  Davis,  Walter  Mann,  and  J.  O. 
Knight,  doing  business  under  the  firm  name 
and  style  of  Coweta  Cotton  Milling  Company, 
tbe  said  company  is  indebted  to  plaintiff  in 
the  sum  of  $2,221.00  for  goods,  wares,  and 
merchandise  sold  and  delivered  at  Its  special 
instance  and  request;  that  said  account  is 
past  due  and  unpaid.  Therefore  plaintiff 
prays  judgment  against  defendants  for  $3,- 
145.4a  On  December  24,  1903,  defendants 
Frank  M.  Davis,  Robert  S.  Davis,  Walter 
Mann,  and  J.  O.  Knight,  and  Coweta  Cotton 
Milling  Company  filed  their  answer,  and 
state  that  they  admit  that  tbe  Western  In- 
vestment Company  is  a  corporation  duly  or- 
ganized; but  deny  that  defendants  Frank  M. 
Davis,  Robert  S.  Davis,  Waiter  Mann,  and 
J.  O.  Knight  are  or  were  engaged  in  business 
In  the  said  town  of  Coweta,  Western  Dis- 
trict of  Indian  Territory,  under  the  firm 
name  and  style,  of  Coweta  Cotton  &  Mililng 
Company,  and  allege  that  said  Coweta  Cot- 
ton &  Milling  Company  is  and  was  at  the 
time  of  the  transactions  hereinafter  named  a 
corporation  duly  organized  and  doing  busi- 
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ness  near  the  town  of  Coweta,  under  and  by 
virtue  of  an  act  of  tlie  Congress  of  the  United 
States  and  the  laws  governing  corporations 
in  force  in  the  Indian  Territory,  tind  have 
complied  with  the  laws  governing  corpora- 
tions in  the  said  Indian  Territory.  Defend- 
ants deny  that  the  Coweta  Cotton  &  Milling 
Company,  or  any  -of  the  other  defendants 
named  in  said  complaint,  are  Indebted  to  the 
plaintiff  In  the  sum  of  f2,933.88  for  lumber, 
hardware,  and  other  materials  sold  and  de- 
livered to  said  Coweta  Cotton  &  Milling  Com- 
pany at  its  special  instance  and  request  as 
alleged  In  the  first  cause  of  action  in  plain- 
tiff's complaint,  and  especially  deny  that  de- 
fendants Franit  M.  Davis,  Robert  S.  Davis, 
Walter  Mann,  and  J.  G.  Knight,  or  either  or 
any  of  them,  are  Indebted  to  the  plaintiff  in 
any  sum  whatsoever,  and  deny  that  said 
lumber,  hardware,  and  other  materials  were 
nsed  in  the  erection  of  the  ginhouse  and  out- 
buildings belonging  to  said  ginhouse,  situat- 
ed on  a  piece  of  groynd  on  the  east  side  of 
the  tracks  of  the  Missouri,  -Kansas  &  Texas 
Railway  Company,  adjoining  said  railway 
company's  depot  grounds,  and  deny  that  the 
.said  defendant  Coweta  Cotton  &  Milling 
Company  is  the  owner  of  the  above-described 
building  and  tract  of  land. 

Further  answering,  defendants  dmy  that 
on  the  2d  day  of  May,  1903,  and  within  90 
days  of  furnishing  of  said  lumber,  hardware, 
and  other  materials,  there  was  filed  in  the 
United  States  clerk's  office  for  the  Western 
District  of  Indian  Territory  a  just  and  true 
account  of  all  payments  owing  to  it,  after  al- 
lowing all  proper  credits  to  which  the  de- 
fendants were  entitled,  and  containing  a  cor- 
rect description  of  the  property  to  be  charged 
with  a  lien,  verified  by  affidavit  as  required 
by  law,  and  deny  that  the  said  sum  of  $2,- 
933.88  Is  past  due  and  unpaid,  and  deny 
that  plaintiff  has  a  lien  on  said  above  de- 
scribed property  to  secure  the  payment  of 
said  sum.  Farther  answering,  defendants 
say  that  the  Coweta  Cotton  &  Milling  Com- 
pany is  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  in 
force  in  the  Indian  Territory,  and  was  such 
corporation  at  the  time  of  the  happening  of 
the  events  and  the  occurrence  of  the  trans- 
actions alleged  in  said  complaint,  and  deny 
that  defendants  Frank  M.  Davis,  Robert  S. 
Davis,  Walter  Mann,  and  J.  6.  Knight,  or 
either  or  any  of  them,  were  ever  engaged  as 
a  partnership  or  firm  or  Individually  In  busi- 
ness near  said  town  of  Coweta,  Ind.  Ter., 
but  allege  that  the  said  Frank  M.  Davis, 
Robert  S.  Davis,  Walter  Mann,  and  J.  G. 
Knight  were  stockholders  In  the  Coweta  Cot- 
ton &  Milling  Company  as  a  corporation,  that 
all  the  business  they  did  near  the  town  of 
Coweta,  and  all  the  transactions  they  had 
with  the  plaintiff  In  any  capacity  was  In 
their  corporate  capacity  as  the  Coweta  Cot- 
ton &  Milling  Company,  and  that  if  any  lum- 
ber or  other  materials,  or  goods,  wares,  and 
merchandise  were  purchased  of  the  plalntUt, 


or  furnished  by  the  plaintiff.  It  was  to  the 
Coweta  Cotton  &  Milling  Company  as  a  cor- 
poration, and  in  its  corporate  capacity,  and 
that  In  all  the  transactions  had  with  the 
plaintiff,  the  plaintiff  treated  the  Coweta 
Cotton  &  Milling  Company  as  a  corporation, 
and  recognized  it  as  such,  and  did  business 
with  it  as  such,  and  as  such  corporation 
alone,  and  thjit  the  said  Western  Investment 
Company  assisted  In  the  incorporation  of 
said  defendant  Coweta  Cotton  &  Milling 
Company  as  a  corporation,  and  subscribed 
for  and  took  stock  therein  in  the  sum  of 
$2,000,  in  the  name  of  Frank  M.  Davis  as 
trustee,  and  the  said  plaintiff  has  paid  on 
said  stock  as  a  stockholder  therein  the  sum 
of  $1,150  through  its  trustee,  Frank  M.Davis, 
and  has  credited  Itself  on  the  boolu  of  said 
plaintiff  with  the  said  sum,  and  is  now  and 
has  been  since  the  incorporation  of  said  de- 
fendant a  stockholder  therein,  and  in  the 
filing  of  the  mechanic's  lien  In  this  cause  the 
said  plaintiff,  through  its  officers  and  agents, 
recognized  the  said  Coweta  Cotton  &  Milling 
Company  as  a  corporation,  and  has  held  the 
said  defendant  out  as  a  corporation,  and  has 
enjoyed  the  benefits  of  the  stock  held  by  It 
in  the  said  corixiration  and  of  the  Interest 
in  said  corporation  represented  by  its  stock  as 
an  incorporator,  and  is  now  estopped  in  law 
from  questioning  or  denying  the  due  and 
legal  incorporation  of  said  defendant,  or 
treating  it  In  any  other  capacity  than  as  a 
corporation,  and  is  now  estopped  and  pre- 
cluded in  law  from  treating  the  said  Coweta 
Cotton  &  Miling  Company,  defendant  here- 
in, as  a  partnership,  or  its  stockholders  as 
partners. 

i-urther  answering,  defendants  say  that 
the  pretended  material  furnished  aud  labor 
performed  by  the  plaintiff  in  the  construc- 
tion of  the  ginhouse  of  the  said  defendant 
Coweta  Cotton  &  Milling  Company  were  fur- 
nished and  performed.  If  at  all,  by  the  plain- 
tiff, under  contract  with  the  Coweta  Cotton 
&  Milling  Company  as  a  corporation,  and  in 
no  other  capacity,  and  that  the  last  Item  of 
said  material  was  alleged  to  have  been  fur- 
nished by  the  plaintiff  and  the  labor  perform- 
ed therein  was  furnished  and  performed, 
and  the  said  building  completed,  in  October, 
1902,  and  that  no  other  ]at)or  or  material 
was  furnished  or  performed  by  the  plaintiff 
after  said  date,  and  no  mechanic's  lien  or 
just  and  true  account  of  the  furnishing  of 
said  lumber  and  other  materials  and  the  per- 
formance of  labor  was  filed  in  the  United 
States  clerk's  office  in  the  Western  District 
of  Indian  Territory,  or  Just  and  true  account 
of  all  payments  due  and  owing  to  it,  after  al- 
lowing all  proper  credits  thereon,  containing 
a  correct  description  of  all  the  property  to 
be  charged  with  a  lien,  verified  by  affidavit 
as  required  by  law,  within  90  days  after  the 
furnishing  of  said  lumber  and  other  materials 
and  labor,  and  by  reason  thereof  the  said  plain- 
tiff has  and  possessed  no  lien  on  the  property 
of  the  defendants  for  such  lumber  aud  mate-- 
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rials  so  furnished  and  such  labor  performed. 
Further  answering,  defendants  say  that  on  or 
about  the  1st  day  of  December,  1902,  the  plain- 
tiff furnished  certain  lumber  and  other  mate- 
rial for  the  construction  and  erection  of  an 
nutbnilding,  to  wit,  a  dwelling  house  for  the 
engineer  of  the  defendant  to  live  In;  thut 
said  lumber  and  material  was  fnmlnbed 
separately,  and  was  separate  and  Independ- 
ent from  the  lumber  and  material  furnished 
defendants  for  Its  ginhonse,  and  had  no  con- 
nection therewith,  and  the  same  was  com- 
pleted during  the  month  of  December,  1902; 
that  no  Item  of  labor,  lumber,  or  other  mate- 
rial was  furnished  defendnnts  by  the  plain- 
tilT  tbereaher,  and  that  the  plalntifT  failed 
within  90  days  after  the  furnishing  of  the 
last  item  of  labor,  lumber,  or  other  material 
to  file  In  the  United  States  clerk's  office  for 
the  Western  District,  of  Indian  Territory,  a 
just  and  true  account  of  all  payments  due 
and  owing  to  it  after  allowing  nil  proper  cred- 
its to  which  the  dofciulnnt  is  entitled,  con- 
taining a  correct  description  of  the  property 
to  be  charged  with  a  lien,  rerifled  by  affidavit 
as  required  by  law,  and  never  attempted 
to  file  such  statement,  or  any  statement  what- 
ever, or  lien  whatever,  until  the  2d  day 
of  May,  1903,  at  which  time  no  right  of  lien 
existed  by  reason  of  the  furnishing  of  lum- 
ber and  other  materials  and  labor  In  the 
construction  of  said  dwelling  house. 

Defendants  Frank  M.  Davis,  Robert  S. 
Davis.  Walter  Mann,  and  J.  G.  Knight  allege 
that  they  organized  and  Incorporated  the 
Coweta  Cotton  &  Milling  Company  as  a  cor- 
poration, and  operated  and  did  business  as 
such  corporation  In  good  faith  and  with  no 
purpose  or  intention  to  defraud  and  defeat 
creditors  thereby,  or  by  reason  of  any  Irregu- 
larity or  defect  in  Its  corporation,  and  that 
they  themselves,  the  public,  as  well  as  the 
plaintiff  herein,  at  all  times  and  in  all  busi- 
ness relations  treated  the  defendant  Coweta 
Cotton  &  Milling  Company  as  a  corporation, 
and  Frank  M.  Davis.  Uobert  8.  Davis,  Walter 
Mann,  and  J.  O.  Knight  are  not  indebted  for 
goods^  wares,  and  merchandise  sold  and  de- 
livered to  them  by  Its  siieclal  instance  or  re- 
quest in  the  sum  of  $2,221.60,  as  alleged  In 
plaintiff's  second  cause  of  action,  nor  is  the 
same  past  due  and  wholly  unpaid,  nor  are 
they  or  either  indebted  as  alleged  in  the  first 
count  In  the  sum  of  $2.933.8S.  and  ask  that 
they  be  dismissed  with  their  costs. 

On  the  2d  day  of  May,  1905,  the  case  came 
on  for  trial,  and  on  the  3d  day  of  May  the 
Jury  returned  the  following  verdict:  "We, 
the  Jury,  find  the  issues  for  the  defendant 
Jerry  Fisher,  Foreman."  Thereafter,  on  the 
same  day,  the  plaintiff  filed  Its  motion  for  a 
new  trial,  which  was  overruled  by  the  court, 
and  judgment  was  rendered  for  the  defend- 
ant upon  the  verdict,  and  plaintiff  was  al- 
lowed 00  days  to  prepare  and  file  bill  of  ex- 
ceptions. On  September  20.  IOC."),  a  petition 
for  writ  of  error,  with  asstgumeuts  of  er- 


ror, was  filed   and  allowed,  and  the  case 
brought  to  this  court 

N.  B.  Mazey,  E.  C.  Allen,  and  W.  T.  Hunt, 
for  plaintiff  in  error.  Cravens  &  Ruther- 
ford, N.  A.  Gibson,  W.  T.  Hutchlngs,  Geo.  A. 
Murphy,  and  W.  P.  Z.  German,  for  defend- 
ants In  error. 


TOWNSEND,  J.  (after  stating  the  facts  as 
above).  The  plaintiff  In  error  has  filed  17 
assignments  of  error,  and  states  as  follows: 
"There  are  three  questions  In  this  case  that 
in  our  judgment  will  settle  the  case,  and  up- 
on the  determination  of  these  questions  this 
case  will  be  reversed  or  affirmed.  There  are 
a  number  of  errors  assigned,  but  they  all  go 
to  these  three  questions.  Hence,  In  our  argu- 
ment and  brief,  we  shall  not  take  the  errors 
up  seriatim,  but  shall  group  them  in  such 
manner  as  In  our  judgment  will  best  present 
the  point  at  isssne."  Then  says :  "First  Is  the 
question  of  whether  the  Coweta  Cotton  & 
Milling  Company  is  a  corporation  in  this 
case.  Second,  was  the  Coweta  Cotton  &  Mill- 
ing Company  a  cori)oratlon  at  the  time  the 
account  sued  upon  was  contracted?  Third, 
conceding  that  it  was  a  de  facto  corporation 
after  it  filed  Its  articles  with  the  clerk  of 
the  Court  of  Appeals,  were  the  defendants 
not  liable  as  partners  for  that  part  of  the 
debt  contracted  prior  to  the  filing  of  its  arti- 
cles with  the  clerk  of  the  Court  of  Appeals?" 
In  support  of  its  first  proposition,  the  plain- 
tiff In  error  claims  that  the  ease  of  Owen 
et  al.  V.  Shepard  et  al.,  59  Fed.  746,  8  C.  C. 
A.  244,  Is  exactly  in  point  and  decisive  of  this 
case.  It  Is  a  case  from  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit,  decided  by 
Judge  Caldwell.  It  appears  from  the  state- 
ment of  facts  that  two  persons  endeavored 
to  secure  an  incorporation  under  the  laws  of 
the  state  of  Illinois.  Judge  Caldwell  says: 
"The  evidence  required  by  the  statute  of  Il- 
linois to  prove  the  existence  of  a  corporation- 
Is  the  certificate  of  the  Secretary  of  State  of 
the  complete  organization  of  the  corporation, 
making  a  part  thereof  a  copy  of  all  papers 
filed  in  his  office  in  and  about  the  organiza- 
tion of  the  coriK>ration,  and  duly  authenticat- 
ed under  hig  hand  and  seal  of  state,  and,  in 
addition  to  this,  proof  that  such  copy  had 
been  recorded  in  the  office  of  the  recorder 
of  deeds  of  tlie  county  where  the  principal 
office  of  the  company  is  located.  •  *  •  The 
company  was  not  shown  to  be  either  a  de 
facto  or  a  de  jure  corporation.  ♦  »  •  One 
cannot  wink  so  hard  us  not  to  see  that  this 
so-called  corporation  was  one  of  those  elu- 
sive, evanescent,  will-o'-the-wisp  corijoratious 
existing  only  in  name,  and  a  fraud  upon  the 
laws  of  the  state  where  it  was  attempted  to 
be  formed,  and  equally  a  friuid  on  the  states 
or  territories  and  their  citizens  In  which  it 
carried  on  its  busine88"^-aud  affirms  the 
judgment  of  the  court  hrlc.T.  holding  the  in- 
dividuals lluble  as  partners,  on  the  ground 
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that  there  was  no  corporation  existing,  and 
the  attempt  made  to  secure  a  corporation 
was  a  fraud  upon  the  laws  of  the  state  where 
It  was  attempted  to  be  formed,  and  also  hold- 
ing the  company  was  not  shown  to  be  either 
a  de  facto  or  a  de  Jare  corporation.  Plain- 
tiff ifi  error  cites  a  number  of  cases  from  dif- 
ferent states  which  It  claims  supports  its 
contention.  We  have  examined  all  of  those 
cases  which  we  have  been  able  to  secure,  and 
they  hold  that  there  was  either  no  corpora- 
tion; or  that  the  goods  sued  for  were  sold  to 
the  indlTidual  partners,  and  no  credit  given 
to  the  pretended  corporation.  The  question 
as  to  the  existence  of  a  de  facto  corporation 
does  not  seem  to  have  been  discussed  in  those 
cases,  nor  do  we  find  in  those  cases  any  evi- 
dence of  continued  dealings  between  the 
plaintiff  and  tbe  defendant  as  a  corporation, 
or  that  credit  in  those  dealings  was  given 
to  the  corporation,  and  not  to  tbe  Individual 
stockholders,  at  the  time  tbe  transactions 
occurred. 

In  support  of  bis  second  proposition,  plain- 
tiff In  error  cites  the  case  of  Gamett  et  al.  v. 
Richardson  et  al.,  33  Ark.  144,  which  says: 
"An  association  of  persons  cannot  do  busi- 
ness as  a  corporation  until  their  articles  of 
association  are  filed  in  the  office  of  the  Secre- 
tary of  State  as  provided  by  law,  For  pur- 
chases made  by  them  before  then  they  are 
personally  liable  as  partners."  Plaintiff  In 
error  also  cites  the  case  of  Hurt  v.  Salisbury, 
55  Mo.  310,  which  holds  that:  "Where  an  ac- 
tion was  brought  against  the  directors  upon 
tbe  ground  that  the  association  was  not  in- 
corporated at  tbe  time  the  note  sued  upon 
was  given,  and  that  tbe  directors  were  there- 
fore individually  liable,  it  appeared  that  the 
association  at  the  time  the  note  was  given 
was  fully  incorporated  in  every  respect,  ex- 
cept that  it  bad  failed  to  file  tbe  articles  of 
incorporation  with  the  Secretary  of  State 
as  the  statute  required,  and  it  was  held  that 
the  directors  were  individually  liable."  It 
also  cites  section  16  of  Beach  on  Private 
Corporations,  and  section  162,  in  wbtcb  the 
case  of  Gamett  ▼.  Richardson,  supra,  is  quot- 
ed with  approval ;  and  also  cites  cases  from 
Missouri,  Louisiana,  Iowa,  Indiana,  and  Ne- 
braska as  supporting  its  contention.  Plain- 
tiff In  error  quotes  the  language  of  Judge 
Caldwell  as  follows :  "The  defendants  prob- 
ably made  an  abortive  effort  to  form  a  cor- 
poration under  tbe  laws  of  Illinois,  but  it  is 
wholly  probable  that  the  artificial  being 
which  they  attempted  to  bring  Into  existence 
never  had  a  legal  birth."  Plaintiff  in  error 
states  that  the  defendants  commenced  to 
erect  the  cotton  gin  In  this  case  about  the  1st 
of  July,  1902,  and  a  large  part  of  the  account 
sued  on  was  contracted  during  the  months 
of  July  and  August,  and  nearly  all  of  the 
account  was  made  before  Decemuer  2,  1902. 
No  attempt  was  made  to  Incorporate  until 
September  3,  1902,  when  tbe  articles  were 
aniwn  up.  Tbey  were  not  signed  and  sworn 
to  by  all  of  the  directors  until  December, 


1902,  and  they  were  not  filed  with  the  clerk 
of  the  Court  of  Appeals  until  tbe  22d  day  of 
December,  1902.  This  was  all  tbey  ever  did 
toward  incorporating,  and  plaintiff  In  error 
contends  that  tbe  foregoing  cases  establlsb 
that  tbe  Coweta  Cotton  &  Milling  Company 
was  not  a  corporation  at  tbe  time  tbe  ac 
count  sued  upon  was  contracted. 

Upon  the  third  proposition,  it  is  suggested 
by  plaintiff  in  error  that  "conceding,  for  the 
sake  of  argument,  that  tbe  Coweta  Cotton 
&  Milling  Company  was  a  de  facto  corpora- 
tion after  It  bad  filed  its  articles  with  the 
clerk  of  tbe  Court  of  Appeals,  were  the  de- 
fendants not  liable  as  partners  for  that  part 
of  the  debt  contracted  prior  to  tbe  filing  of 
its  articles  with  the  clerk  of  the  Court  of  Ap- 
peals?" Plaintiff  in  error  contends  that  this 
question  should  be  answered  in  tbe  affirma- 
tive, because  It  is  expressly  decided  in  tbe 
case  of  Garnett  v.  Richardson,  35  Ark.  144 
end  the  other  Arkansas  cases  cited,  as  well 
as  the  Illinois  and  New  York  cases,  that  the 
stockholders  are  liable  as  partners  until  tbeir 
corporation  Is  fully  completed,  that  it  was 
unnecessary  to  cite  further  authority  on 
this  proposition,  and  that  it  was  error  for 
the  court  to  instruct  the  Jury  to  find  tbe  is- 
sues for  tbe  defendants  as  was  done  In  this 
case.  Defendants  In  error  contend  that  all 
tbe  lumber,  hardware,  and  other  materials, 
together  with  all  goods,  wares,  and  merchan- 
dise that  were  purchased  from  the  plaintiff, 
were  purchased  by  the  Coweta  Cotton  ft  Mill- 
ing Company  as  a  corporation,  and  that  the 
credit  was  given  to  the  Coweta  Cotton  & 
Milling  Company  as  a  coriMration,  and  that 
no  item  in  the  account  whatever  was  charged 
against  these  defendants  indlTldually.  De- 
fendants In  error  state  that  It  Is  shown  by  tbe 
account  filed  by  the  plaintiff  that  the  business 
between  the  two  corporations  continued  until 
some  time  In  February  or  March,  1903;  that 
the  aggregate  of  the  business  done  between 
the  two  corporations  amounted  to  somewhere 
between  $25,000  and  $40,000,  and  that  there 
is  no  evidence  whatever  of  any  transactions 
between  tbe  plaintiff  and  these  defendants 
as  Individuals;  that  there  is  no  evidence  that 
these  individual  defendants  ever  received  or 
had  the  benefit  of  any  of  the  property  sold 
by  the  plaintiff  to  the  Coweta  Cotton  &  Mill- 
ing Company,  and  that  there  was  no  evidence 
whatever  of  any  charge  being  made  upon 
the  books  of  the  plaintiff  against  these  de- 
fendants for  tbe  purchase  price  of  any  of 
the  property  so  sold  to  the  Coweta  Cotton 
&  Milling  Company.  They  claim  that  when 
these  purchases  were  first  made,  it  was  done 
with  the  full  knowledge  of  the  plaintiff  that 
tbey  were  being  made  for  a  corporation  to  be 
formed  as  the  Coweta  Cotton  &  Mlling  Com- 
pany; that  the  defendants  first  determined 
at  a  meeting  held  some  time  in  June,  1002, 
to  organize  a  corporation  and  construct  a 
gin;  that  tbe  articles  of  association  were 
prepared  and  signed  on  tbe  3d  day  of  Sep- 
tember, and  all  steps  taken  as  required  by 
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the  statute,  and  that  on  the  22d  day  of  De- 
cember, 1902,  the  articles  were  filed  with  the 
clerk  of  the  Court  of  Appeals  In  the  Indian 
Territory ;  that  prior  to  that  date  they  were 
a  de  facto  corporation;  that  the  plaintiff  In 
this  case,  by  reason  of  the  business  trans- 
acted between  the  plaintiff  and  the  Coweta 
Cotton  &  Mining  Company,  and  the  charge 
made  by  the  plaintiff  for  all  goods  sold  to 
the  Coweta  Cotton  &  Milling  Company,  and 
by  reason  of  the  further  fact  that  the  vice 
president  and  general  manager  of  the  plain- 
tiff subscribed  stock  In  his  own  name  as  trus- 
tee for  the  plaintiff,  Is  estopped  from  deny- 
ing that  the  Coweta  Cotton  &  Milling  Com- 
pany was  a  corporation,  and  that,  therefore, 
no  action  can  be  maintained  against  these 
defendants  Individually. 

Defendants  In  error,  to  establish  their  con- 
tention as  above  stated.  Introduced  as  a  wit- 
ness Mr.  F.  M.  Davis,  and  asked  bim  these 
questions:  "Q.  What  position,  if  any,  did 
you  ever  occupy  with  reference  to  plaintiff, 
the  Western  Investment  Company?  A.  Gen- 
eral manager.  Q.  How  long  were  you  mana- 
ger of  that  corporation?  A.  From  July,  1901, 
to  the  25th  or  27th  of  March,  1903.  Q.  Who 
were  the  officers  of  the  Western  Investment 
Company  during  the  time  you  were  general 
manager?  A.  Mr.  Naylor  was  president,  Mr. 
Wallace,  I  think,  was  treasurer,  and  Mr.  Qib- 
t)ons  was  secretary,  and  I  was  vice  president 
and  general  manager.  Q.  Tou  were  vice 
president  and  general  manager?  A.  Yes,  sir. 
Q.  Now,  what  did  you  do  out  there  In  connec- 
tion with  your  office  of  vice  president  and 
general  manager  for  the  company?  A.  I 
I>ought  the  merchandise,  I  bought  the  lots  on 
which  the  buildings  were  located,  I  built 
the  buildings ;  that  Is,  I  caused  It  to  be  done, 
I  mean.  Q.  I  understand.  A.  Well,  my  first 
move  was  to  buy  Mr.  Simmons  out.  Q.  He 
was  your  predecessor  there?  A.  He  was  my 
predecessor,  yes,  sir;  bought  his  buildings, 
goods,  and  lots.  Q.  For  whom?  A.  The 
Western  Investment  Company.  Q.  What  else 
did  you  do?  A.  Built  about  36—  nearly 
$24,000  worth  of  buildings  for  them.  I  bought 
some  real  estate  In  the  town  of  Coweta, 
amounting  to  probably  $1,000.  I  leased  quite 
a — 9,000  acres,  I  think  It  was — of  land,  put 
Improvements  on  it.  I  won't  say  it  was  that 
much.  I  don't  think  it  was.  I  think  It  was 
about  5,000  acres.  Q.  Who  else,  other  than 
yourself,  if  anyl)ody,  looked  after  the  busi- 
ness of  the  Western  Investment  Company? 
A.  Why,  no  one  particularly  except  the  em- 
ployes. Q.  Under  you?  A.  Yes,  sir.  Q. 
What  did  you  do  with  reference  to  the  on- 
ployment  of  help  and  buying  the  merchan- 
dise from  time  to  time  that  was  needed 
there?  A.  I  bought  it  Q.  How  Is  that? 
A.  I  bongbt  the  merchandise  and  hired  the 
help.  Q.  Who  wrote  the  cheeks  and  made 
the  payments  of  salaries  and  the  payments 
for  bills  of  goods  as  they  came  due?  A.  I 
did.  Q.  How  Is  that?  A.  I  Instituted  the 
proceedings  to  organize  a  gin  company  at 

104  S.W.-87 


Coweta,  being  necessary  for  our  business.  Q. 
Now,  what  did  you  do?  A.  I  consulted  with 
numerous  parties  In  regard  to  building  a  gin 
there,  finally,  but  Mr.  Knight  and  Mr.  Walter 
Mann  first  came  out  there,  and  wanted  to 
know  what  the  company  would  do.  I  told 
them  as  far  as  I  was  concerned  I  had  no 
money  to  put  In  it,  but  I  was  satisfied  that 
the  directors  of  the  Western  Investment  Com- 
pany would  take  $1,000  stock.  If  they  would 
put  up  the  balance,  one  share,  $2,000.  That 
was  the  foundation  of  it.  Well,  Mr.  Knight 
and  Mr.  Robert  Davis  and  Mr.  Walter  Mann 
and  myself,  I  supposed,  representing  the 
Western  Investment  Company —  By  Mr.  Max- 
ey:  I  object  to  what  he  supposed.  By  the 
Court:  Don't  make  any  suppositions.  By 
the  Witness:  Well,  I  was  representing  the 
Western  Investment  Company,  took  $1,000 
stock  In  It  ByMr.  Murphey:  Q.  How  much? 
A.  One-fifth  of  the  stock;  be  $2,000.  Q.  The 
company  was  organized  with  a  capital  stock 
of  $10,000?  A.  $10,000;  yes,  sir.  Q.  Now, 
when  was  this  first  meeting  bad  with  Mr. 
KnlghtandMr.  Mann  and  yourself?  A.  Why, 
I  think  the  first  talk  about  It  was  about  June. 
•  •  •  Q.  Now,  what  did  you  do  look- 
ing to  the  organization  of  the  company  fur- 
ther? A.  Why,  I  agreed  to  take  this  amount 
of  stock  in  It,  and  also  agreed  to  furnish 
the  material  as  they  put  up  the  building.  Q. 
For  whom  did  yon  agree?  A.  For  whom? 
By  Mr.  Maxey:  I  object  to  that  Let  him 
state  Just  what  was  done,  and  that  Is  a  con- 
elusion,  for  whom  he  agreed.  By  Mr.  Mur- 
phey: Who  was  he  acting  for?  By  the  Wit- 
ness :  For  the  Western  Investment  Company, 
I  agreed  to  furnish  it  for.  •  •  •  Q.  Now  Mr. 
Davis,  bad  you  consulted  with  the  directors 
of  the  Western  Investment  Company,  relative 
to  the  necessity  of  organizing  a  gin  company 
there  and  making  It  a  corporation,  taking 
stock  In  it?  A.  Individually;  yes,  sir.  Q. 
With  whom?  A.- Consulted  with  Mr.  Eid- 
wards  and  with  Mr.  Wallace,  but  I  don't 
think  I  ever  had  any  talk  with  Mr.  Naylor 
myself,  but  I  did  with  Mr.  Wallace  and  Mr. 
Edwards  frequently.  •  •  •  Q.  What  if  any, 
Instructions  did  they  give  you  with  reference 
to  taking  stock  for  the  Western  Investment 
Company  In  the  Coweta  Cotton  &  Milling 
Company?  By  Mr.  Masey:  I  object  for  the 
same  reason  .that  I  have  already  urged,  and 
save  an  exception.  By  the  Witness:  They 
done  as  they  done  In  all  questions  of  that 
kind — they  advised  to  go  on  and  do  the  best 
I  could.  By  Mr.  Murphey:  Q.  Did  you  or 
did  you  not  discuss  with  these  directors 
about  taking  stock,  and.  If  so,  what,  was  the 
nature  of  that  talk?  A.  Yes,  sir;  I  consulted 
them  about  taking  stock.  Q.  What  did  they 
say  to  you?  A.  Why,  they  acquiesced  In  my 
taking  the  stock.  *  •  •  Q.  What  did  they 
say  to  you  about  taking  stock,  if  anything,  for 
the  Western  Investment  Company,  and  In 
whose  name  It  should  be  taken?  A.  The  talk 
was  about  taking  It  In  the  Western,  and  the 
claim  was  raised  that  being  a  corporation 
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ourselTes,  we  conldn't  take  a  stock  originally 
In  Incorporating  another  corporation.  That 
WAS  the  conclusion  we  came  to  in  the  con- 
versation that  day  with  one  or  two  members 
of  the  board.  Q.  Did  they  conclude  any  fur- 
ther about  the  stock?  A.  They  said  I  would 
take  It  In  my  name.  •  •  •  Q.  Now,  what 
did  you  toward  getting  the  gin  company  start- 
ed there,  the  business  started?  A.  Why,  I  done 
all  I  could  In  a  business  way,  the  same  as  I 
would  do  in  any  other  business  transactions. 
Q.  Well,  were  these  goods  sold  by  you  to  the 
Coweta  C!otton  &  Milling  Company?  A.  Yes, 
sir.  Q.  And  what  did  they  do  with  them? 
A.  They  was  used  in  paying  the  help  and 
building  the  buildings.  I  furnished  nearly 
all  the  lumber  that  was  used  in  the  building. 
Q.  For  whom?  A.  For  the  Coweta  Cotton 
&  Milling  Company.  Q.  Did  you  individual- 
ly furnish  it?  A.  No,  sir;  I  furnished  it 
as  the  Western  Investment  Company.  Q. 
And  did  you  open  up  an  account  as  the  mana- 
ger and  bookkeeper  of  the  Western  Invest- 
ment Company  with  them  for  this  material? 
A.  Yes,  sir.  Q.  Who  did  you  charge  the 
material  to?  A.  Well,  I  charged  it  to  the 
Coweta  Cotton  &  Gin  Company.  We  bad  It 
called  'gin  company.'  Q.  Did  you  make  any 
charges  at  all  against  R.  S.  Davis,  F.  M. 
Davis,  and  J.  O.  Knight,  Individually  or 
as  a  partnership?  A.  No.  •  *  *  Q.  Did 
the  individual  members  of  B.  S.  Davis,  F. 
M.  Davis,  and  J.  G.  Knight  or  as  a  part- 
nership, or  Walter  Mann,  have  an  account 
with  your  company,  the  Western  Investment 
Company?  By  the  Witness:  Nothing  In  con- 
nection with  this  business.  By  Mr.  Mur- 
phey:  Q.  Was  the  building  completed  and 
the  machinery  placed  in  place  for  the 
Coweta  Cotton  &  Milling  Company?  A.  Yea, 
Bit.  Q.  When  did  they  open  out  and  do  busi- 
ness there?  A.  How  do  you  mean,  to  com- 
mence building?  Q.  No,  sir;  running  the  gin? 
A.  My  recollection  Is  about  the  1st  of  Octo- 
ber. I  don't  know  exactly  about  that ;  about 
the  1st.  Q.  In  1902?  A.  Of  1902;  yes,  sir. 
Q.  How  long  did  they  continue  to  do  business 
there  as  the  Coweta  Cotton  &  Milling  Com- 
pany? A.  The  balance  of  the  time  that  I 
was  managing  the  Western  Investment  Com- 
pany. Q.  Up  to  March,  1903?  A.  Yes,  sir; 
up  to  the  27th  of  March,  1903.  Q.  In  what 
name  did  they  do  business  there?  A.  The 
Coweta  Cotton  &  Milling  Company.  *  *  •  Q. 
Mr.  Davis,  I  will  ask  you  who  owned  and  used 
and  got  the  benefit  of  the  goods,  the  mate- 
rial and  whatever  you  sold  them,  that  was 
received  by  the  Coweta  Cotton  &  Milling 
Company?  A.  Why,  the  Coweta  Cotton  & 
Milling  Company  got  the  benefit  of  it  Q. 
Did  the  Western  Investment  Company  do 
any  business  with  the  Coweta  Cotton  &  Mill- 
ing Company  during  the  time  it  was  in  ex- 
istence there?  A.  Did  the  Western  Invest- 
ment Company?  Is  that  tlie  question?  Yes, 
sir;  they  did.  Q.  Just  tell  the  court  and 
jury  what  was  the  volume  of  that  business? 


A.  Why,  counting  the  money  that  was  paid 
out  for  the  one,  I  suppose,  $25,000  to  $30,- 
000.  •  *  *  Q.  You  may  examine  the  blank 
I  hand  you,  Identified  as  Defendant's  Ex- 
hibit H,  and  state  what  this  is?  A.  That 
is  an  order  on  the  Western  Investment  Com- 
pany,, for  the  Coweta  Cotton  &  Milling 
Company,  to  pay  'for  a  load  of  cotton, 
when  It  was  properly  filled  up.  •  ♦  • 
Q.  These  checks  are  signed  J.*  Q.  Knight, 
Secretary,  Coweta  Cotton  &  Milling  Com- 
pany, J.  Q.  Knight,  Secretary?  A.  Yes,  sir. 
•  •  •  'Coweta,  I.  T., ,  190—,  West- 
ern Investment  Co.,  Please  pay  for 


pounds  seed  cotton,  at  ■ 


Cowe- 


ta Cotton  and  Milling  Company,  per .' 

By  the  Court:  No  amount  there,  or  any- 
thing at  all.  By  Mr.  Murphey:  No,  sir; 
we  haven't  anything  that  Is  filed  up.  This 
was  the  form  used.  •  •  •  By  Mr.  Mur- 
phey: Now,  these  various  checks  that  were 
Issued — I  do  not  want  to  incumber  the  record 
with  all  of  them — but  I  would  like  to  in- 
troduce two  or  three  to  the  jury.  They  are 
all  signed  alike.  You  can  look  at  them  if 
you  want  to.  By  Mr.  Maxey:  What  is  it 
you  want  to  show  by  them — that  it  was 
signed  by  J.  G.  Knight,  Secretary?  By  Mr. 
Murphey:  Yes,  sir.  By  Mr.  Maxey:  Just 
let  the  record  show  that  No  use  introducing 
any.  *  •  *  Q.  You  never  had  instruction 
from  the  Western  Investment  Company  to 
take  stock  for  the  Western  Investment  Com- 
pany in  your  name?  A.  No,  sir;  I  never 
had  Instruction  to,  but  I  had  an  understand- 
ing with  the  different  members,  with  some 
of  the  members  of  the  board  of  directors  to 
do  it;  always  understood,  as  I  understood 
It  that  It  belonged  to  the  Western  Invest- 
ment Company.  Q.  Mr.  Davis,  I  will  ask 
you  whether  or  not  you,  in  your  relation  to 
the  Coweta  Cotton  &  Milling  Company,  were 
acting  in  good  faith  in  the  belief  that  you 
were  a  corporation?  A.  Yes,  sir;  I  was. 
*  *  ♦  Q.  State,  Mr.  Davis,  whether,  as 
manager  of  the  Western  Investment  Compa- 
ny, in  the  organization  of  the  Coweta  Cotton 
&  Milling  Company,  and  in  your  relations 
with  it  while  It  existed,  it  was  treated  as  a 
corporation  or  as  a  partnership?  A.  It  was 
treated  as  a  corporation.  Q.  Did  the  West- 
ern Investment  Company,  plaintltF,  know,  aft- 
er it  bad  been  organized,  that  you  had  taken 
stock  in  it  In  your  name  for  their  benefit? 
A.  Yes,  sir;  they  knew  it  Q.  How  did  they 
know  It?  A.  By  conversation  with  the  di- 
rectors. *  *  •  Q.  Now,  Mr.  Davis,  you 
say  that  the  Western  Investment  C(Mnpany 
knew  that  you  had  taken  stock  in  the  Coweta 
Cotton  &  Milling  Company  in  your  name  for 
the  Western  Investment  Company?  A.  I 
said  the  individual  members  and  directors 
Individually  knew  It,  the  same  as  they  knew 
all  the  transactions  that  I  made.  •  *  • 
Q.  What  did  they  say?  A.  Weil,  I  couldn't 
say  what  they  said  in  regard  to  It  Said, 
I  suppose,  it  was  all  right    If  they  had  ob- 
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Jected  to  It,  I  certainly  wouldn't  have  done 
It  Q.  Tou  badn't  done  It  then?  A.  Not  be- 
fore I  consulted  tbem  I  badn't." 

Defendant  In  error  also  introduced  James 
G.  Knigbt  as  a  witness:  "Q.  Your  name  is 
James  O.  Knigbt?  A.  James  O.  Knigbt. 
Q.  Wbat  oflSce  did  you  hold  in  the  Coweta 
Cotton  &  Milling  Company?  A.  Secretary 
and  manager.  *  •  •  Q.  Wbat  conversa- 
tions, if  any,  did  you  have  with  any  of  the 
representiftlves  of  the  Western  Investment 
Company,  plaintiff,  about  tbe  gin  proposition 
and  tbe  Incorporation,  If  any?  A.  Had  a 
conversation  with  Mr.  Naylor,  In  which  he 
wanted  to  know  why  I  didn't  lethim  In  on  It. 
I  told  htm  I  understood  Mr.  Davis  bad  al- 
ready taken  one-flfth,  and  that  was  letting 
tbe  Western  Investment  Company  In,  as  Da- 
vis was  taking  it  for  them,  and  he  seemed 
satisfied  with  that,  and  that  was, the  whole 
extent  of  It.  *  *  *  Q.  No ;  at  any  time? 
A.  Yes,  sir ;  I  bad  such  a  conversation  with 
Mr.  Edwards.  Q.  What,  If  anything,  was 
said,  anything  about  this  stock.  In  any  of  the 
conversations  with  Mr.  Edwards?  ■  A.  He 
seemed  to  think  that  we  ought  to  give  him 
the  seed  on  account  of  the  Western  Invest- 
ment  Company   having   stock    In    the    gin. 

♦  •  •  Q.  I  will  ask  you  to  state  who  got 
tbe  use  and  benefit  of  the  goods  that  were 
sold,  tbe  material  for  the  building,  and  all 
other  Items  that  make  up  this  account  sued 
on  In  this  action?  A.  Tbe  Coweta  Cotton  & 
Milling  Company.  •  •  •  Q.  State,  Mr. 
Knight,  how  you  were  treated  by  the  Western 
Investment  Company  In  their  business  rela- 
tions with  you  in  the  sale  of  these  goods  to 
yon,  as  well  as  other  business  transactions 
had  with  tbem?  A.  We  were  treated  as  a 
corporation.  •  •  *  Q.  Mr.  Knight,  I  will 
ask  you  whether  or  not  you,  as  tbe  general 
manager  of  the  Coweta  Cotton  &  Milling 
Company,  acted  In  good  faith  In  the  belief 
that  yon  were  a  corporation?  A.  Yes,  sir. 
Q.  Did  yon  or  your  co-lncorporators  delay 
yonr  incorporation  with  tbe  purpose  of  de- 
ceiving or  defrauding  any  one?    A.  No,  sir. 

•  •  •  Q.  Mr.  Knight,  you  may  examine 
Plaintiff's  Exhibits  D,  E,  and  F,  which  I 
band  you,  and  state  what  those  exhibits  are? 
A.  They  are  checks  of  $1,500  each  In  pay- 
meat  of  cotton  to  the  Western  Investment 
Company.  They  had  paid  for  cotton  on  our 
order  Just  paying  that  back  through  tbe 
banK." 

Introduced  In  evidence  and  read  by  Mr. 
Mnrphey  as  follows:  Defendant's  Exhibit 
D:  "Wagoner,  I.  T.,  Dec.  5,  1002.  |1500.00. 
The  First  National  Bank  of  Wagoner,  Indian 
Territory,  pay  to  Western  Investment  Co.  or 
bearer,  fifteen  hundred  and  no  dollars.  No. 
101.  Cvvreta  Cotton  &  Milling  Co.,  J.  O. 
Knight,  Secy."  Defendant's  Exhibit  E: 
"Wagoner,  I.  T.,  Dec.  1st,  1902.  $1500.00. 
The  First  National  Bank  of  Wagoner,  Indian 
Territory.  Pay  to  Western  Investment  Co.  or 
bearer,  fifteen  hundred  &  no-100  dollars.  No. 
.    Coweta  Cotton  &  Milling  Co.,  J.  G. 


Knight,  Secy."  Defendant's  Exhibit  F: 
"Wagoner,  Ind.  Ter.,  Jan.  15tb,  1903.  First 
National  Bank  of  Wagoner,  pay  to  Western 
Inv.  Co.  Bearer,  $1500.00.  Fifteen  hundred 
&  no  dollars.  Coweta  Cotton  &  Milling  Co., 
J.  G.  Knight,  Secy." 

It  appears  from  tbe  testimony  of  Mr.  Da- 
vis that  he  was  vice  president  and  general 
manager  of  the  'plaintiff,  and  that  be  bad  en- 
tire charge  of  the  business  of  the  plaintiff; 
that  he  was  instrumental  in  the  organization 
of  the  defendant  Coweta  Cotton  &  Milling 
Company  as  a  corporation.  Plaintiff  In  error 
objected  to  the  testimony  of  Mr.  Davis  upon 
tbe  ground  that  no  authority  was  given  by 
tbe  t>oard  of  directors  of  the  plaintiff,  au- 
thorizing Mr.  Davis  to  do  tbe  things  that  be 
testified  that  he  did  do  for  tbe  plaintiff,  and 
that,  therefore,  tbe  plaintiff  was  not  bound 
by  his  action  as  general  manager.  Mr.  Davis 
states  that  there  was  no  formal  action  of  the 
board,  but  by  conversations  with  the  direct- 
ors among  themselves  he  did  what  was  de- 
sired by  tbe  plaintiff,  and  that  his  authority 
in  acting  for  the  plaintiff  in  subscribing  for 
stock  in  the  defendant  corporation  for  tbe 
plaintiff  was  given  bim  by  consultation 
among  tbe  directors  of  the  plaintiff,  tbe  same 
as  be  transacted  all  other  business.  The  ob- 
jection of  the  plaintiff  In  error  was  overrul- 
ed, and  the  defendant  in  error  cites  tbe  fol- 
lowing authorities  to  sustain  tbe  court's  rul- 
ing: "Authority  to  an  agent  given  by  tbe 
board  of  directors  may  be  proved  by  oral  evi- 
dence; there  being  no  record  of  tbe  same  in 
their  corporate  books.  Morrill  v.  Segar  Mfg. 
Co.,  32  Hun,  S43.  When  there  are  but  a  few 
persons  Interested  in  a  corporation,  ordinary 
business  may  be  transacted  without  the  for- 
mality of  resolutions.  It  may  be  done 'by 
conversation  without  formal  votes.  Hall  v. 
Herter,  83  Hun,  19,  81  N.  Y.  Supp.  602. 
Where  other  circumstances  prove  the  direct- 
ors' consent.  It  is  not  necessary  to  bind  the 
corporation  that  their  records  should  disclose 
the  formal  vote  of  tbe  directors.  Nashua  Co. 
V.  Boston  &  L.  R.  Co.  (C.  C.)  27  Fed.  821; 
Taymouth  v.  Koehler,  35  Mich.  22."  It  Is 
contended  by  tbe  plaintiff  in  error  that  the 
decision  In  Gamett  et  ai.  v.  Richardson  et  al., 
35  Ark.  144,  Is  binding  upon  this  court  In 
Appolos  V.  Brady,  49  Fed.  401,  1  C.  O.  A.  209, 
It  is  held  that  the  Arkansas  decisions  con- 
struing the  Arkansas  statutes  adopted  and 
put  in  force  In  this  Jurisdiction  by  the  Su- 
preme Court  of  the  state  of  Arkansas  prior 
to  their  adoption  here  are  binding  upon  this 
court.  This  court  will  follow  the  construc- 
tion given  by  the  Supreme  Coiu-t  of  Arkansas 
to  Its  statutes,  and,  so  far  as  It  is  held  In  the- 
case  of  Garnett  v.  Richardson  "that  the  ap- 
pellants could  not  do  business  as  a  corpora- 
tion until  their  articles  of  association  were 
filed  In  the  office  of  the  Secretary  of  State 
(clerk  of  the  Court  of  Appeals)  as  provided 
by  the  general  act  of  Incorporation,"  It  Is 
binding  upon  this  court  as  a  construction  of 
tbe  Arkansas  statute  In  regard  to  the  organt- 
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zatlon  of  corporations.  Bnt,  when  It  Is  de- 
cided in  tliat  case  that  for  purchases  made  by 
the  promoters  or  directors  before  then  they 
were  personally  liable  as  partners,  that  Is 
not  a  construction  of  the  statute  in  regard  to 
the  organization  of  corporations,  and  is  not 
binding  upon  this  court  Therefore  it  Is  our 
Judgment  that  it  is  our  duty  to  follow  what 
we  believe  to  be  the  weight  of  authority,  even 
though  it  be  opposed  to  the  decision  of  the 
Supreme  Court  of  Arkansas  in  that  respect 
In  this  case  there  Is  no  fraud  alleged  against 
these  defendants,  and  no  statute  has  been 
presented  making  stockholders  individually 
liable  to  a  creditor  who  has  dealt  with  a  de 
facto  corporation  as  a  corporation,  and  the 
defendants  in  error  have  introduced  In  evi- 
dence proof  that  the  defendants  were  acting 
In  good  faith  In  their  transactions  for  the 
Coweta  Cotton  &  Milling  Company. 

There  Is  undoubtedly  some  conflict  of  an- 
thorlty  between  the  decisions  of  the  different 
states  on  the  subject  of  the  individual  liabili- 
ty of  the  directors  In  acting  for  a  proposed 
corporation  which  baa  not  been  fully  organiz- 
ed under  the  law.  In  Sulder's  Sons'  Com- 
pany v.  Troy,  91  Ala.  224,  8  South.  658,  11  L. 
R.  A.  515,  24  Am.  St  Rep.  887,  the  court  dis- 
cusses this  conflict  of  authority,  and  says: 
"Whether  the  shareholders  in  a  corporation 
de  facto  are  Individually  liable  for  the  cor- 
porate debts,  in  the  absence  of  fraud  or  a 
statute.  Is  a  question  as  to  which  the  authori- 
ties are  In  direct  antagonism.  In  Cook  on 
Stocks  &  Stockholders,  §  233,  the  doctrine  as- 
serted Is:  'A  corporate  creditor  seeking  to 
enforce  the  payment  of  his  debt  may  ignore 
the  existence  of  the  corporation,  and  may 
proceed  against  the  supposed  stockholders  as 
partners,  by  proving  -that  the  prescribed  meth- 
od of  becoming  Incorporated  was  not  com- 
piled with  by  the  company  In  question.'  The 
leading  cases  supporting  this  doctrine  are 
Blgelow  V.  Gregory,  73  111.  197;  Abbott  v. 
Omaha  Smelt  Co.,  4  Neb.  416;  Oarnett  v. 
Richardson,  35  Ark.  144;  Ferris  v.  Thaw,  72 
Mo.  446;  Rldenour  v.  Mayo,  40  Ohio  St  9; 
Coleman  v.  Coleman,  78  Ind.  344.  •  •  ♦ 
In  2  Morawetz  on  Private  Corporations,  {  748, 
the  doctrine  Is  stated  as  follows:  'If  an  as- 
sociation assumes  to  enter  Into  a  contract  in 
a  corporate  capacity,  and  the  party  dealing 
with  the  association  contracts  with  It  as  if  It 
were  a  corporation,  the  Individual  members 
cannot  be  charged  as  parties  to  the  contract 
either  severally  or  Jointly,  or  as  partners.' 
The  following  cases  maintain  the  doctrine 
that  the  members  of  a  corporation  de  facto 
cannot  be  held  liable  as  partners  for  the  cor- 
porate debts:  Fay  v.  Noble,  7  Cush.  (Mass.) 
188;  First  Nat.  Bank  v.  Almy,  117  Mass. 
476;  Stout  V.  Znlick,  48  N.  J.  Law,  599,  7 
Atl.  362;  Planters',  etc..  Bank  v.  Padgett  69 
Ga.  164;  Merchants',  etc.,  Bank  v.  Stone,  88 
Mich.  779;  Humphreys  v.  Mooney,  5  Colo. 
282;  Central  City  Sav.  Bank  v.  Walker,  66 
N.  Y.  424 ;  Qartslde  Coal  Co.  v.  Maxwell  (C. 
0.)  22  Fed.  197;  Whitney  v.  Wyman,  101  U. 


S.  392,  25  li.  Ed.  1050.  •  •  •  The  question 
before  us,  and  the  only  question  we  propose 
to  decide.  Is  whether,  there  being  no  fraud 
alleged,  nor  statute  making  the  stockholders 
Individually  liable,  a  creditor  who  has  dealt 
with  a  de  facto  corporation  as  a  corporation, 
who  has  entered  into  contractual  relations 
with  it  in  its  corporate  name  and  capacity, 
can  disregard  the  existence  of  the  corpora- 
tion, and,  electing  to  treat  it  as  a  partner- 
ship, enforce  the  collection  of  his  debt  from 
the  stockholders  Individually.  •  *  *  The 
general  rule  is  thus  stated  by  Brickell,  C.  J. : 
•Whoever  contracts  with  a  corporation  In  the 
use  of  corporate  powers  and  franchises,  and 
within  the  scope  of  such  powers.  Is  estopped 
from  denying  the  existence  of  the  corpora- 
tion, or  InqulUng  Into  the  regularity  of  the 
corporate  organization,  when  an  enforcement 
of  the  contract  or  of  rights  arising  under  It 
is  sought'  Cahall  ▼.  Citizens'  M.  B.  Ass'n, 
61  Ala.  232;  Central  Agricultural,  etc.,  Ass'n 
V.  Alabama  Gold  Life  Ins.  Co.,  70  Ala.  120; 
Schloss  V.  Montgomery  Trade  Co.,  87  Ala. 
4ai,  6  South.  SCO,  13  Am.  St  Rep.  51. 
♦  •  *  A  corporation  de  facto  has-  an  Inde- 
pendent status,  recognized  by  the  law  as  dis- 
tinct from  that  of  its  members.  A  partner- 
ship Is  not  the  necessary  legal  oonsequence 
of  an  abortive  attempt  at  incorporation.  As 
said  In  Fay  v.  Noble,  7  Cush.  (Mass.)  188: 
'Surely  it  cannot  be,  In  the  absence  of  all 
fraudulent  Intent,  that  such  a  legal  result 
follows  as  to  fasten  on  parties  involuntarily, 
for  such  a  cause,  the  enlarged  liability  of  co- 
partners— a'  liability  neither  contemplated 
nor  assented  to  by  them.  The  statement  of 
the  proposition  carries  with  it  a  snfBcient 
refutation.'  •  •  •  The  doctrine  that  a 
creditor  who  has  dealt  with  a  de  facto  cor- 
poration In  Its  corporate  capacity  cannot 
charge  the  stockholders  as  partners  with  the 
corporate  debt,  there  being  no  fraudulent  in- 
tent alleged  and  proved,  seems  to  us  to  be 
sustained  by  the  weight  of  authority,  main- 
tained by  stronger  reasoning,  coaslstent  with 
well-settled  principles  and  In  harmony  with 
the  policy  of  the  state." 

In  Qartslde  Coal  Co.  v.  Maxwell  (0.  O.)  22 
Fed.  197,  decided  In  the  Circuit  Court  for  the 
Eastern  District  of  Missouri,  Brewer,  J., 
says:  "It  is  very  clear  to  my  mind  that  this 
attempted  incorporation  was  invalid,  and 
that  If  it  had  ever  been  challenged  by  the  of- 
ficer of  the  state.  In  proper  proceedings,  its 
exercise  of  corporate  powers  would  have 
been  enjoined ;  but  while  I  think  that  Is  un- 
questionably so,  It  does  not  seem  to  me  to 
follow  that  those  who  were  supposing  them- 
selves stockholders  In  this  corporation  can  be 
held  personally  liable.  I  think  the  true  rule 
Is  this:  That  where  persons  knowingly  and 
fraudulently  assume  a  corporate  existence, 
or  pretend  to  have  a  corporate  existence,  they 
can  be  held  liable  as  Individuals;  but  where 
they  are  acting  In  good  faith,  and  suppose 
that  they  are  legally  Incorporated — that  they 
are  stockholders  In  a  valid  corporation — and 


Digitized  by 


Google 


Ind.  T.) 


WESTERN  INV.  CX).  t.  DAVIS. 


581 


where  tbe  corporation  assumes  to  transact 
business  for  a  series  of  years,  and  the  assmm- 
ed  corporate  existence  Is  not  challenged  by 
tbe  state,  then  tbey  cannot  be  held  liable, 
as  Individuals,  as  members  of  tbe  corpora- 
tion. Of  course,  tbe  converse  is  perfectly 
true,  that  a  person  who  deals  with  a  corpora- 
tion, or  gives  to  an  assumed  corporation  a 
note,  cannot  question  the  corporate  existence 
of  that  party  with  whom  be  has  dealt  or  to 
whom  he  gave  bis  note.  So,  on  the  other 
hand,  where  a  person  deals  with  what  be 
supposes  is  a  corporation,  with  what  all  par- 
ties tbinic  is  a  corporation,  where  be  gives 
bis  credit  to  that  supposed  corporation,  he 
cannot  afterwards,  when  it  turns  out  that  it 
is  not  validly  incorporated,  turn  roimd  and 
say:  'Well,  I  dealt  with  this  supposed  cor- 
poration. I. thought  it  was  a  corporation. 
I  trusted  it  as  a  corporation.  I  sold  goods 
(&  it  as  a  corporation ;  but  It  seems  when  it 
first  attempted  to  become  Incorporated  that 
there  was  s^e  defect  or  Irregularity  in  its 
proceedings,  so  that  it  did  not  become  legal- 
ly incorporated,  and  therefore  you  who  are 
stockholders  will  be  held  personally  liable.' 
I  do  not  tblnk  that  can  be  done,  and  Judg- 
ment will  be  entered  for  the  defendant." 

In  Johnson  et  al.  v.  Okerstrom  et  al.,  73 
N.  W.  147,  70  Minn.  303,  from  the  Supreme 
Court  of  Minnesota,  tbe  court  says:  "A  de 
facto  corporation  exists  wbere  there  Is  a  law 
authorizing  the  creation  of  a  corporation,  an 
attempt  to  organize  a  corporation,  pursuant 
to  it,  and  user  as  a  corporation  under  such 
attempted  organization.  Color  of  apparent 
organization  does  not  mean  that  there  shall 
have  been  a  full  compliance  with  what  tbe 
law  requires  to  be  done,  nor  a  substantial 
compliance.  A  substantial  compliance  will 
make  a  corporation  de  Jure.  But  there  must 
be  an  apparent  attempt  to  perfect  an  organi- 
sation under  the  law.  There  being  such  ap- 
parent attempt  to  perfect  an  organization, 
tbe  failure  as  to  some  substantial .  require- 
ment will  prevent  the  corporation  from  being 
a  corporation  de  Jure;  but,  if  there  be  user 
pursuiint  to  such  attempted  organization,  it 
will  not  prevent  It  being  a  corporation  de 
facto.  ♦  ♦  •  In  this  case  the  evidence 
shows  that  there  was  a  bona  fide  attempt  to 
incorporate,  and  a  colorable  compliance  with 
the  law,  followed  by  a  user  as  a  corporation 
of  tbe  rights  which  tbe  parties  believed  and 
claimed  were  conferred  upon  them  by  their 
attempted  organization.  The  evidence  was 
therefore  sufficient  to  Justify  the  instructions 
of  the  trial  court,  and  to  sustain  a  finding 
that  the  notes  were  executed  by  a  de  facto 
corporation." 

In  Tennessee  Automatic  Lighting  Co.  ▼. 
Massey  et  al.,  56  S.  W.  35,  iu  tbe  Court  of 
Chancery  Appeals  of  Tennessee,  tbe  court 
says:  "It  follows  from  this  that  tbe  Nash- 
ville Hotel  Company  by  Its  conduct  gave  suf- 
ficient proof  of  user  of  the  franchises  claim- 
ed by  it,  and  that  It  occupied  at  least  the 
status  of  a  corporation  de  facto,  and  tbe  com- 


plainant, having  dealt  with  such  supposed 
corporation  as  a  corporation,  cannot  now 
abandon  this  position,  and  sue  the  individual 
members,  to  bold  them  liable  merely  as  part- 
ners. Merriman  v.  Magiveny,  12  Heisk.  494 ; 
Railroad  Co.  v.  Johnson,  8  Baxt.  332,  335; 
Manufacturing  Co.  v.  Vertrees,  4  Lea,  75;  1 
Thomp.  Corp.  (i  518-538  (and  see  section 
521) ;  Sherwood  v.  Alvis,  83  Ala.  115,  3  South. 
807,  3  Am.  St.  Rep.  695." 

In  Flnnegan  v.  Knights  of  Labor  BIdg. 
Ass'n  et  al.,  53  N.  W.  1150,  52  Minn.  239,  IS 
L.  R.  A.  778,  38  Am.  St.  Rep.  552,  in  tbe  Su- 
preme Court  of  Minnesota,  the  court  say : 
"The  plaintlCt  furnished  plumbing  for  the 
building  during  its  construction  amounting 
to  $599.50,  for  which  be  brings  this  action 
against  several  subscribers  to  the  stock,  aa 
copartners  doing  business  under  tbe  firm 
name  of  tbe  'E.  of  L.  Building  Association.' 
Tbe  tbedry  upon  which  the  action  is  brought 
is  that,  the  association  having  failed  to  be- 
come a  corporation,  it  Is  in  law  a  partner- 
ship, and  tbe  members  liable  as  partners  for 
the  debts  Incurred  by  it."  And  on  page  1151 
of  SSJS.  W.,  page  243  of  52  Minn.,  the  court 
says :  "  'When  a  body  of  men  are  acting  as  a 
corporation,  imder  color  of  apparent  organi- 
zation, in  pursuance  of  some  charter  or  en- 
abling act,  their  authority  to  act  as  a  cor- 
poration cannot  be  questioned  collaterally.'" 

In  Doty  et  al.  v.  Patterson  et  al.,  56  N.  E. 
668,  155  Ind.  80,  from  tbe  Supreme  Court  of 
Indiana,  the  court  says:  "The  complaint, 
which  is  In  one  paragraph,  proceeds  upon  the 
theory  that  the  stockholders  in  a  de  facto 
corporation  are  liable  to  tbe  creditors  thereof 
as  partners ;  and  the  special  finding  is  made, 
and  conclusions  of  law  are  stated  thereon  iu 
favor  of  appellees,  upon  the  same  theory. 
*  *  •  It  Is  settled  In  this  state  that,  when 
there  is  a  statute  authorizing  the  creation  of 
a  corporation,  an  attempt  to  comply  with 
the  statnte,  and  an  actual  exercise  of  cor- 
porate functions,  although  some  formalities 
required  by  law  have  been  omitted,  there  Is 
at  least  a  corporation  de  facto,  the  legal  ex- 
istence of  which  can  only  be  questioned  In  a 
direct  proceeding  brought  by  tbe  proper  par- 
.ty  for  that  purpose.  Crowder  v.  Town  of 
Sullivan,  128  Ind.  486,  28  N.  B.  94,  13  L.  R. 
A.  647;  Williams  v.  Railway  Co.,  130  Ind.  70, 
74,  75,  29  N.  B.  408,  15  L.  R.  A.  64,  30  Am. 
St  Rep.  201;  Hasselman  v.  Mortgage  Co., 
97  Ind.  365,  368,  369 ;  Williamson  v.  Associa- 
tion, 89  Ind.  389,  and  cases  cited ;  Baker  v. 
Neff,  73  Ind.  08.  See,  also,  1  Cook,  Corp.  (4tb 
Ed.)  §  637;  1  Thomp.  Corp.  SS  501,  505.  507; 
2  Thomp.  Corp.  §8  1851-1855,  1861;  Clark, 
Corp.  pp.  90-108;  8  Am.  &  Bng.  Enc.  Law 
(2d  Ed.)  764-750." 

In  Merchants'  &  Manufacturers'  Bank  v. 
Stone  et  al.,  38  Mich.  779,  it  Is  said:  "In 
short,  the  company  was  prima  facie  a  lawful 
corporation  'which  the  note  was  taken,  and 
the  bank  admitted  in  the  very  transaction 
that  it  was  one  in  fact,  and  that  admission 
cannot  be  disputed  In  this  collateral  way  In 
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order  that  the  bank  may  call  In  question 
the  corporate  existence  of  the  company  and 
charge  against  the  indlTldnal  members  the 
precise  obligation  which  was  unequivocally 
accepted  as  a  corporate  one."  In  Gow  v.  Col- 
lins &  Parker  Lumber  Co.,  109  Mich.  45,  68 
N.  W.  676,  the  court  says:  "The  complain- 
ants seek  to  have  the  corporation  known  as 
the  Collin  &  Parker  Lumber  Company  de- 
clared invalid  and  void,  and  its  stockholders 
held  to  be  partners,  and  liable  for  the  in- 
debtedness due  the  complainants.  Are  the 
complainants  in  a  position  to  make  that 
claim  and  to  seek  that  relief?  *  ♦  •  By 
seeking  to  sustain  this  suit  as  a  proceeding 
to  foreclose  mortgages  executed  by  the  cor- 
poration known  as  the  Collin  &  Parker  Lum- 
ber Company,  the  complainants  affirm  the 
corporate  existence  of  that  company  as  a 
legal  body,  and  the  legality  of  the  mortgages 
mentioned  in  the  bill  of  complaint." 

In  Eaton  v.  Asplnwall,  10  N.  Y.  119,  the 
court  says:  "Thus  It  will  be  seen  that  this 
corporation,  though  not  a  valid  corporation 
In  point  of  law,  may  carry  on  its  enterprises, 
have  its  day  in  court,  and  divide  Its  revenue 
among  the  holders  of  the  shares  of  its  capi- 
tal, until  the  state  shall  interpose  and  ask 
that  it  be  dissolved." 

In  Little  Rock  &  Ft  Smith  R.  R.  Co.  t. 
Perry,  37  Ark.  164,  the  court  says:  "That 
where  the  formation  of  a  corporation  was 
in  contcnipintion  and  the  promoters  of  the 
corporation  were  taking  initiatory  steps  to 
perfect  Its  organization,  and  obtain  a  char- 
ter, and  provide  in  advance  the  means  neces- 
sary for  Its  successful  operation,  all  contracts 
made  by  such  promoters,  for  the  benefit  of 
the  future  corporation,  and  which  were  rea- 
sonable and  proper  to  put  it  in  operation, 
and  the  benefits  of  which  were  afterwards 
accepted  by  the  corporation,  became  binding 
•on  the  corporation  without  any  formal  eon- 
tract  to  pay." 

In  Whitney  v.  Wyman,  101  U.  8.  392,  25 
li.  Ed.  1050,  the  syllabus  of  the  case  is  as 
follows:  "Where  a  party  who  discloses  his 
principal  and  is  luiown  to  be  acting  as  an 
agent  enters  as  such  Into  a  contract,  he  is 
not  liable  thereon  in  the  absence  of  his  ex- 
press agreement  to  be  thereby  bound.  Where 
a  corporation,  organized  pursuant  to  the  pro- 
visions of  a  statute,  but  before  its  articles 
of  association  were  filed  with  the  county 
clerk,  entered  Into  a  contract  for  certain 
machinery  to  enable  it  to  carry  on  Its  busi- 
ness, held,  that  its  subsequent  recognition  of 
the  validity  of  the  contract  was  binding  up- 
on it,  although  the  statute  declares  that  a 
corporation  so  organized  shall  not  commence 
business  before  such  articles  are  so  filed." 
And  in  the  opinion  in  that  case  the  court 
said:  "Where  the  question  of  agency  In 
making  a  contract  arises,  there  is  a  broad 
line  of  distinction  between  Instnunents  un- 
der seal  and  stipulations  in  writing  not  under 
seal  or  by  parol.  In  the  former  case,  the 
contract  must  be  in  the  name  of  the  princi- 


pal, must  be  under  seal,  and  must  purport 
to  Be  his  deed  and  not  the  deed  of  the'  agent 
covenanting  for  him.  Stanton  v.  Camp,  4 
Barb.  (N.  T.)  274.  In  the  latter  cases  the 
question  Is  always  one  of  intent;  and  the 
court,  being  imtrammeled  by  any  other  con- 
sideration, Is  bound  to  give  It  effect.  As  the 
meaning  of  the  lawmaker  is  the  law,  so  the 
meaning  of  the  contracting  parties  is  the 
agreement  •  •  •  The  intent  developed  is 
alone  material,  and  when  that  is  ascertained 
it  is  conclusive.  Where  the  principal  is  dis- 
closed, and  the  agent  Is  known  to  be  acting 
as  such,  the  latter  cannot  be  made  personal- 
ly liable  unless  he  agreed  to  be  so.  •  •  ♦ 
It  seems  to  us  entirely  clear  that  both  par- 
ties understood  and  meant  that  the  contract 
was  to  be,  and  in  fact  was,  with  the  corpo- 
ration, and  not  with  the  defendants  individ- 
ually. •  •  •  The  corporation  having  as- 
sumed by  entering  Into  the  contract  with  the 
plainticr  to  have  the  requisite  jpower,  both 
parties  are  estopped  to  deny  it." 

In  W.  L.  Wells  Company  v.  Gastonla  Cot- 
ton Manufacturing  Company,  198  U.  S.  177, 
25  Sup.  Ct  640,  49  L.  Ed.  1003,  the  court 
says:  "The  contention  of  the  defendants  in 
the  court  below  was — and  their  contention 
here  is— that  the  subscription  of  ?10,000 
to  the  capital  stock  of  the  W.  L.  Wells  Com- 
pany and  the  payment  thereof,  was  a  condi- 
tion precedent  to  the  company's  becoming  a 
corporation.  *  •  •  We  are  of  opinion 
that  the  Circuit  Court  of  Appeals  erred  In 
holding  that  the  charter  of  the  W.  L.  Wells 
Company  made  It  a  condition  of  its  becom- 
ing a  corporation  that  $10,000  of  capital  stock 
should  be  subscribed  and  paid  for.  The  ques- 
tion was  not  as  to  the  good  faith  of  the  In- 
corporators, nor  whether  the  company  was 
organized  in  fraud  of  the  law.  These  were 
not  matters  to  be  inquired  Into  in  ordinary 
suits  between  the  company  and  individuals 
or  incorporations.  If  the  organization  of  the 
company  as  a  corporation  was  tainted  with 
fraud,  it  was  for  the  state,  by  some  appropri- 
ate proceeding,  to  annul  Its  charter.  •  •  • 
It  did  not  require  the  payment  of  a  given 
amount  of  stock  subscriptions  before  the  com- 
pany should  be  considered  In  esse  as  a  cor- 
poration. It  did  nothing  more  than  confer 
the  privilege  or  power  of  commencing  busi- 
ness when  a  specified  amount  less  than  the 
whole,  of  Its  authorized  capital  stock  was 
subscribed  and  paid  for.  •  •  *  If  the 
commencing  of  the  business  for  which  It  was 
incorporated  before  a  certain  amount  of  capi- 
tal stock  was  subscribed  and  paid  for  was  In 
violation  of  the  company's  charter,  that  was  a 
matter  for  which  it  could  be  called  to  account 
by  the  state,  and  did  not  affect  the  existence 
in  law  of  the  company  as  a  corporation.  Of 
course.  If  the  charter  of  the  company  had 
made  It  a  condition  precedent  to  its  becoming 
a  corporation  that  a  certain  amount  of  capital 
stock  should  be  subscribed  and  paid  for,  a 
compliance  with  that  condition  would  have 
been  necessary  before  the  company  would  have 
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become  a  corporation  entitled  to  sue  and  be 
sued  In  the  courts  of  tbe  United  States.  But, 
as  we  bave  seen,  the  charter  In  question  pre- 
scribed no  such  condition.  If  tbe  Legisla- 
ture had  Intended  to  withhold  corporate  ex- 
istence until  a  given  amount  of  capital  stock 
■was  subscribed  and  paid  for,  that  intention, 
we  may  assume,  would  have  been  manifested 
by  clear  language." 

Under  the  (i-clsion  In  Garnett  v.  Richard- 
son, supra,  we  are  of  the  opinion  that  the 
corporation  was  not  fully  organized  until 
the  articles  were  filed  with  the  clerk  of  the 
■Court  of  Appeals  on  the  22d  day  of  Decem- 
ber, 1902,  that  then  It  became  a  coiiwration 
de  facto,  but  It  does  not  appear  that  there 
was  any  defense  of  a  corporation  de  facto 
existing  prior  to  that  time  in  that  case,  or 
that  by  the  course  of  dealings  between  the 
plaintiff  and  tbe  defendant  as  a  corporation, 
as  In  the  case  at  bar,  an  estoppel  arose 
against  tbe  plaintiff  from  holding  that  the 
defendant  the  Coweta  Cotton  &  Milling  Com- 
pany was  not  a  corporation.  And  these  de- 
fendants making  the  purchases  they  did,  be- 
fore the  final  organization  of  the  corporation, 
and  acting  in  good  faith,  without  any  fraud, 
are  not  liable  individually  to  the  plaintiff, 
but  the  corporation  itself  is  liable,  as  Is  held 
In  Whitney  v.  Wyman,  supra ;  and  the  rati- 
fication of  the  purchases  may  be,  as  is  shown 
In  First  National  Bank  v.  Frlck,  75  Mo. 
184,  42  Am.  Rep.  400,  as  follows:  "And  such 
ratification  need  not  be  manifested  by  any 
vote  or  formal  resolution  of  the  corporation 
or  be  authenticated  by  the  corporate  seal. 
Thus,  where  the  president  of  a  railroad  com- 
pany established  certain  rates  of  fare  and 
freight  on  a  railroad,  the  corporation  receiv- 
ing and  appropriating  such  rates  wns  held 
to  have  ratified  the  president's  acts  and  as 
tantamount  to  an  original  authority.  And 
the  law  of  agency  Is  as  well  settled  in  re- 
spect to  corporations  as  to  individuals  that 
If  with  knowledge  of  the  unauthorized  act 
of  the  agent  the  corporation  neglect  to 
promptly  disavow  such  act,  It  will  be  as  bind- 
ing on  the  corporation  as  If  prior  authori- 
ty had  been  conferred.  And  certainly  no 
higher  degree  of  evidence  Is  requisite  in  es- 
tablishing ratification  on  the  part  of  a  cor- 
poration than  Is  requisite  In  showing  an  an- 
tecedent authorization.  And  In  regard  to  the 
latter  the  doctrine  Is  that  In  order  to  bind 
the  corporation  no  formal  vote  or  resolution 
of  the  corporation  need  be  shown."  In  W.  L. 
Wells  v.  rjastonla  Cotton  Mfg.  Co.,  cited  by 
the  Supre»iie  Court  of  the  United  States, 
supra,  the  court  said:  "As  soon  as  f  10,000 
of  said  stock  la  subscribed  and  paid  for, 
said  corporation  shall  have  power  to  com- 
mence business." 

The  laws  of  Arkansas  put  in  force  in  this 
jurisdiction  In  reference  to  the  organization 
of  corporations  provides  that,  before  any 
corpotatton  formed  or  established  by  virtue 
of  the  provisions  of  this  act  shall  commence 
business,  the  president  and  directors  thereof 


shall  file  a  true  copy  of  their  articles  of  as- 
sociation with  the  clerk  of  the  Court  of  Ap- 
peals, and  a  duplicate  thereof  with  the  clerk 
of  tbe  county  in  which  said  corporation  Is 
to  transact  said  business.  The  statutory  re- 
quirement In  the  two  cases  Is  similar,  and 
the  Supreme  Court,  In  passing  upon  this 
very  question,  says,  If  the  commencing  of 
the  business  for  which  It  was  Incorporated 
before  a  certain  amount  of  capital  stock  was 
subscribed  and  paid  for  was  In  violation  of 
the  company's  charter,  that  was  a  matter 
for  which  It  could  be  called  to  account  by 
the  state,  and  did  not  affect  the  existence  in 
law  of  the  company  as  a  corporation. 

In  our  judgment,  the  decisions  of  the  Su- 
preme Court  of  the  United  States  in  the 
above  cited  cases  are  conclusive  upon  the 
question  involved  in  this  case,  and  are  bind- 
ing upon  this  court.  Therefore  the  action 
of  the  court  below  In  directing  a  verdict  for 
the  defendant  was  right,  and  should  be,  and 
Is  hereby,  aflSrmed. 

QILIi,  C.  J.,  and  CLAYTON  and  LAW- 
RENCE, JJ.,  concur. 


GIBBS  V.  UNITED  STATES. 

(Court  of  Appeals  of  Indian  Territory.    Sept. 
26,  1907.) 

1.  CRniiNAi,  Law— New  Trial— Grounds— 
Newly  Discovered  Evidence— Natube  of 
Evidence. 

On  a  motion  for  new  trial,  affidavits  made 
up  of  negative  statements  and  conclusions  which 
do  not  even  rise  to  the  dignity  of  cumulative 
evidence  are  not  entitled  to  consideration  as 
newly  discovered  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  g  2324.1 

2.  Intoxicating  Liquors— Criminal  Prose- 
cutions— SUFTICIENOY  0»  EVIDENCE. 

In  a  prosecution  for  selling  intoxicating 
liquors,  evidence  considered,  and  held  sufficient 
to  sustain  a  conviction, 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,   Intoxicating  Liquors,  §§  300-322.] 

Appeal  from  the  United  States  Court  for 
the  Central  District  of  the  Indian  Territory; 
before  Justice  W.  H.   H.  Clayton,  May  26. 

looe. 

Ben  Glbbs  was  convicted  of  selling  intoxi- 
cating liquor,  and  appeals.    Aflarmed. 

George  Fltzpatrlck,  for  appellant.  Thos. 
B.  Latham,  U.  S.  Atty.,  and  James  B.  Gresh- 
am,  Asst  U.  S.  Atty. 

LAWRENCE,  J.  November  22,  1905,  ap- 
pellant was  Indicted,  In  two  counts;  one  for 
selling  and  giving  away,  In  said  central  dis- 
trict. Intoxicating  liquor,  and  the  other  for 
disposing  of  intoxicating  liquor  In  same  dis- 
trict. He  was  arraigned  and  pleaded  not  guil^ 
ty;  was  tried  to  a  jury,  which  returned  a 
verdict  of  guilty  In  manner  and  form  as 
charged  In  the  Indictment.  A  motion  for 
new  trial  was  filed  by  appellant,  and  as 
grounds  therefor  says  the  verdict  Is  not  sua- 
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talned  by  the  evidence;  the  verdict  Is  con- 
trary to  the  evidence;  newly  discovered  evi- 
dence. The  motion  was  overruled,  and  Judg- 
ment was  rendered  on  the  verdict  that  ap- 
pellant serve  six  mouths  In  the  United  States 
jail  at  Ft.  Smith,  Ark.,  and  pay  a  fine  of 
$10  and  the  costs  of  prosecution.  From  this 
Judgment  he  appeals  and  assigns  two  errors; 
one  that  the  evidence  did  not  sufficiently 
show  that  defendant  had  been  disposing  of 
Intoxicating  liquors,  and  the  other  that  the 
court  erred  in  overruling  defendant's  mo- 
tion for  new  trial. 

The  newly  discovered  evidence  set  up  as 
ground  for  new  trial  consists  of  affidavits  of 
three  persons,  made  up  of  negative  state- 
ments and  conclusions,  and  they  do  not  even 
rise  to  the  dignity  of  cumulative  evidence, 
and  are  not  entitled  to  any  consideration  as 
newly  discovered  evidence.  A  reading  of  the 
evidence  adduced  at  the  trial  indicates  that 
a  Jury  of  ordinary  intelligence  would  have 
difficulty  In  concluding  the  defendant  was 
not  guilty  of  both  charges  In  the  Indictment. 
It  shows  that  defendant  was  running  a  low 
gambHng  house  upon  a  Sunday,  and  that  he 
furnished  his  patrons  with  Intoxicating  liq- 
uor, and  also  sold  It  to  them  on  that  occa- 
sion. A  pretense  was  made  to  have  It  ap- 
pear that  a  negro  woman,  sister  of  appellant, 
who  was  proprietress  of  a  near-by  place, 
'called  by  the  witnesses  "a  beer  Joint," 
brought  in  the  Uquor,  or  sent  It  in,  and  it 
was  drank  and  the  money  placed  upon  a 
table  in  the  gambling  house.  We  fail  to  find 
the  semblance  of  error  In  this  record.  No 
complaint  is  made  of  the  ruling  of  the  court 
upon  the  evidence,  or  upon  Its  Instruction  to 
the  Jury.  It  Is,  however.  Insisted  in  the  ar- 
gument that  the  prosecuting  witness.  Jack 
Owens,  failed  to  testify  that  he  bought  beer 
of  defendant  within  three  years  before  the 
return  of  the  indictment,  or  where  he  pur- 
chased, thereby  being  an  omission  of  time 
and  place  of  purchase.  However,  the  record 
shows  that  this  witness  stated  that  defend- 
ant conducted  a  gambling  house  and  restau- 
rant In  the  town  of  Oowan,  Ind.  T.  The 
buildings  were  separate,  about  10  feet  apart. 
That  he  went  there  on  a  Sunday  in  October 
or  November,  in05,  and  asked  defendant  If 
be  had  any  beer.  "He  said  to  me,  'I  will 
see,'  and  went  out  of  the  bouse  toward  the 
restaurant,  and  not  over  five  minutes  after- 
ward returned  and  said,  'It  will  be  here  In 
a  few  minutes,'  and  immediately  a  colored 
woman  brought  It  in,  a  bn  If -gallon  cup  of 
Choctaw  beer,"  which  witness  drank  and 
swore  It  was  into.Tlcating.  He  also  stated 
that  he  laid  20  cents  on  the  table,  and  that 
he  does  not  know  who  took  It.  He  says  that 
others  came  In  the  place,  and  all  remained, 
drinking  and  gambling,  until  a  Inte  hour 
in  the  evening.  He  did  not  know  where  the 
beer  came  from,  except  some  of  it  was  pass- 
ed through  the  window.  Another  witness, 
Pete  Holv«y,  corroborated  Owens  in  every 
particular;  that  he  went  there  at  10  o'clock 


on  Sunday,  In  October  or  November,  1905, 
and  remained  there  all  that  day,  drinking 
and  gambling.  Owens,  in  bis  testimony, 
stated  specifically  that  this  occurred  In  the 
Central  district  of  the  Indian  Territory. 
This  was  all  the  testimony  on  part  of  the 
government.  The  appellant  went  upon  tbe 
witness  stand  In  his  behalf  and  admitted  tbe 
occurrences  related  by  the  government  wit- 
nesses; that  he  went  out  of  tbe  house  and 
called  to  a  woman  across  tbe  street  that  a 
man  wanted  some  beer;  that  she  brought  It 
over,  as  stated  by  Owens.  He  stated  that 
be  bad  no  Interest  in  the  beer,  and  did  not 
receive  any  money  for  it;  that  lie  was  not 
then  running  the  gambling  house,  and  had 
rented  It  to  an  old  man.  He  said  be  was 
running  a  restaurant  near  by,  and  bis  sis- 
ter was  working  there.  This  was  all  the 
testimony  In  the  case.  The  Jury  saw  and 
heard  the  witnesses,  and  found  against  tbe 
appellant  on  both  counts,  and  this  court  can- 
not say  it  was  not  supported  by  tbe  evidence. 
Tbe  court  committed  no  error  In  over- 
ruling the  motion  for  a  new  trial  and  In  ren-  - 
dering  Judgment.  Therefore  the  same  Is  af- 
firmed. 

GILL,  C.  J.,  and  TOWNSBND,  J.,  concur. 


ROPER  V.   UNITED  STATES. 

(Court  of  Appeals  of  Indian  Territory.    Sept. 
26.  1907.) 

1.  Obiuinal  Law  — Tbiai.— Abbaionuknt  — 
Waivbb. 

Under  the  express  provisions  of  Mansf.  Dig. 
(  2154  [Ind.  T.  Ann.  St.  1899,  {  1497],  the  ar- 
raignment of  defendant  may  be  dispensed  with 
by  defendant's  consent. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  614,  615.] 

2.  HOUIOIDK   —   B^riDENCE  — ADUISSIBIUTT  — 

Previous    Hostile    Acts    of   Pebbon    As- 
saulted. 

That  two  or  three  days  before  an  assanit 
on  prosecutor  with  intent  to  kill  by  defendant 
prosecutor  and  others  made  an  unprovoked  at- 
tack on  defendant  with  weapons  would  not  jns- 
tlfy  such  assault,  prosecutor  at  the  time  of  the 
assaalt  on  him  making  no  attack  on  defendant, 
and  it  was  not  error  to  exclude  evidence  thereof. 
[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26.  Homicide,  i  414.] 

8.  Cbikinal     Law  —  Appeal  —  Reservation 

AND      PSEBENTATIOr)      OF      EbBOB  —  INSTBUO- 
TI0N8. 

Where  there  was  no  exception  taken  to  the 
instructions  given,  and  the  court  did  not  refuse 
any  instructions  offered  by  appellant,  an  assign- 
ment of  error  directed  against  tbe  instructions 
cannot  be  considered. 

[Ed.  Note. — For  rase?  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §  2646.] 

4.  Same  —  Tbial  —  Instructiohs  —  Necbs- 

siTY  fob  Request. 

On  a  trial  for  assault  with  intent  to  kill, 
the  failure  to  charge  on  aggravated  assanit  and 
simple  assault  was  not  error  where  there  was  no 
request  for  instructions   thereon. 

[Kd.  Note.— For  rases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  2005.] 
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6.  Samb  —  Grounds  fob  Oohtinuancb  —  Ab- 
sence OF  Counsel. 

It  is  within  the  power  of  the  court  to  con- 
tinue or  not  a  case  because  of  the  absence  of  an 
attorney,  and  it  was  not  error  to  refuse  a  con- 
tinuance to  permit  an  attorney  to  attend,  kept 
away  by  sickness  in  bia  family. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  $  1320.] 

Appeal  from  the  United  States  Court  for 
the  Central  Dtstrict  of  the  Indian  Territory; 
before  Justice  T.  C.  Humphrey,  October  10, 
1904. 

J.  B.  Roper  was  convicted  of  an  assault 
with  intent  to  kill,  and  be  appeals.    Affirmed. 

J.  P.  Lockwood,  for  appellant  J.  H.  Wil- 
kins,  U.  S.  Atty. 

GILL,  0.  J.  Defendant  was  Indicted  for 
an  assault  with  intent  to  kill,  tried  to  a  Jury, 
found  guilty,  and  sentenced  to  the  peniten- 
tiary for  one  year  and  one  day,  and  the  case 
now  stands  In  this  court  on  appeal. 

Tbe  evidence  In  this  case  shows.  In  sub- 
stance: That  on  July  4,  1901.  Hugh  Dalrym- 
ple,  the  injured  party,  was  standing  in  front 
of  a  store  building  in  the  town  of  Coalgate, 
reading  a  poster,  when  defendant  approach- 
ed him  saying:  "Why  did  you  attack  me 
the  other  night  as  you  did?"  Dalrymple  re- 
plied: "I  did  not  attack  you."  When  defend- 
ant replied :  "They  tell  me  you  are  the  man." 
That,  after  aome  words  passed,  Dalrymple 
turned  to  leave  the  place,  when  defendant 
caught  him  by  the  arm  and  shoulder,  saying: 
"Ton  are  not  going  to  get  out  of  It  that  easy." 
And,  as  Dalrymple  tried  to  pull  loose,  de- 
fendant cut  bim  several  times  with  a  knife 
on  the  cheek,  shoulder,  and  chest,  inflicting 
serious  and  dangerous  wounds,  from  which 
Dalrymple  would  have  died  but  for  tbe 
prompt  assistance  of  a  physician.  Defend- 
ant testified  for  himself,  and  said  substan- 
tially: "I  walked  up  to  where  prosecutor 
stood,  and  asked  him :  'What  made  you  at- 
tack me  the  other  night  as  you  did?*  He  re- 
plied :  'I  don't  want  to  have  anything  to  do 
with  you  or  any  of  these  damn  scabs.'  When 
be  said  this,  I  started  towards  him.  He 
picked  up  a  rock  near  tbe  northeast  corner 
of  the  building,  and  drew  it  back  as  if  to 
strike  me  when  I  cut  hl))a.  I  caught  bim 
with  one  band.  I  had  Unready  quit  cutting 
bim- when  WiUard  came  up.  When  Wlllard 
told  me  to  shut  my  knife,  I  did  so,  telling 
him  to  make  prosecutor  throw  down  his 
rock.  The  rock  which  prosecutor  bad  was 
large,  so  that  be  could  Just  bold  it  well  In 
bis  band.  It  bad  no  Intention  of  killing  Dal- 
rymple, and  I  went  only  so  far  as  I  deemed 
necessary  to  stop  him.  I  quit  of  my  own  ac- 
cord, and  no  one  stopped  me.  Tbe  knife 
with  which  I  cut  tbe  prosecutor  was  a  rather 
small  pocket  knife,  one  with  which  I  bad 
cut  fuse.  I  did  not  open  the  knife  until  aft- 
er tbe  prosecutor  started  as  If  to  get  a  rock." 
Defendant  then  offered  to  prove  that  prose- 
cutor, with  two  others,  had  two  or  three  days 
before  made  an  assault  uj;>on   bim   In  tbe 


nighttime,  which  was  unprovoked,  and  in 
which  be,  defendant,  was  struck  by  one  of 
them  with  some  heavy  metallic  Instrument 
and  knocked  senseless.  Counsel  for  tbe  gov- 
ernment objected  to  tbls.  The  court  sustain- 
ed tbe  objection,  and  defendant  excepted. 

Appellant  assigns  six  errors;  tbe  first  be- 
ing that  tbe  appellant  was  not  arraigned  as 
required  by  law.  The  record  discloses  that 
defendant  appeared  in  open  court  on  October 
3,  1004,  In  person  and  by  attorney,  and  waiv- 
ed formal  arraignment  and  pleaded  not  guil- 
ty. This  tbe  statute  (Mansf.  Dig.  §  2154 
[Ind.  T.  Ann.  St.  1899,  {  1497])  permits  the 
defendant  to  do. 

The  second  assignment  is  that  tbe  court 
committed. error  In  excluding  from  tbe  Jury 
tbe  offer  of  appellant  to  prove  that  two  or 
three  days  before  the  difficulty  prosecutor 
and  other  men  bad  made  an  unprovoked  night 
attack  upon  appellant  with  weapons.  We  do 
not  think  that,  if  tbls  evidence  had  been  per- 
mitted to  be  introduced,  it  would  at  all  have 
Justified  appellant  in  attacking  and  cutting 
a  man  whom  tbe  evidence  shows  to  have 
been  standing  in  an  iuofTenslve  manner.  Tbe 
Jury  heard  the  testimony  in  tbe  case,  and 
heard  defendant's  testimony  and  claim  that 
tbe  prosecutor  was  about  to  attack  him  with 
a  rock  at  tbe  time  be  did  the  cutting,  and 
passed  upon  the  relative  value  of  tbe  testi- 
mony of  the  two  men,  and  we  do  not  think 
that  tbe  action  of  tbe  court  in  refusing  to 
admit  this  testimony  was  error. 

Tbe  third  assignment  of  error  is  a  long  at- 
tack upon  tbe  Instructions  of  the  court 
There  was  no  exception  taken  to  tbe  court's 
instructions,  nor  did  tbe  court  refuse  any  In- 
structions offered  by  appellant  and  conse- 
quently we  cannot  consider  that  assignment 
of  error. 

The  fourth  assignment  is  that  tbe  court 
erred  in  failing  to  instruct  tbe  jury  on  tbe 
question  of  aggravated  assault;  and  tbe 
fifth  assignment  Is  that  tbe  court  erred  in 
falling  to  instruct  the  jury  on  tbe  question 
of  simple  assault  Instructions  upon  these 
questions  were  not  requested.  It  was  for  tbe 
court  to  determine  whether  under  the  evi- 
dence included  within  tbe  offense  charged  by 
tbe  indictment  were  aggravated  assault  and 
simple  assault  and  failure  to  so  instruct 
when  not  requested  by  appellant  is  not  error. 

Tbe  sixth  assignment  of  error  is  that  tbe 
court  erred  in  overruling  appellant's  motion 
for  new  trial.  Tbe  only  additional  ground 
set  up  in  tbe  motion  for  a  new  trial  to  tbe 
matters  complained  of  in  the  assignment  of 
errors  is  that  tbe  court  refused  to  continue 
tbe  case  to  permit  J.  R.  Lockwood,  appel- 
lant's attorney,  to  try  the  case.  It  seems 
from  the  affidavits  in  tbe  record  that  Lock- 
wood  was  unable  to  attend  court  when  the 
case  was  called  for  trial  on  account  of  sick- 
ness in  his  family,  and  that  the  court  refus- 
ed a  continuance  to' permit  Lockwood  to  at- 
tend court  to  try  tbe  case,  and  that  appel- 
lant proceeded  to  try  tbe  case  with  different 
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attorneys,  Messrs.  Wood  &  Ralls.  Certainly 
the  court  had  authority  to  continue  or  not  to 
continue  the  case  because  of  the  absence  of 
attorneys,  and  It  Is  not  error  for  the  court 
to  refuse  to  continue  the  case  to  permit  some 
particular  attorney  to  attend  the  trial. 

Upon  the  whole  record  in  the  case,  the 
conviction  of  defendant  was  Justified  by  the 
evidence,  and  this  court,  finding  no  error  in 
the  record,  affirms  the  decision  of  the  court 
below. 

CIsATTON,  TOWNSEND,  and  LAWRENCE, 
-JJ.,  concur. 


MUSKOGEE  LAND  CO.  v.  MULLINS. 

■(Court  of  Appeals  of  Indian  Territory.    Sept 
26,  1907.) 

1.  Writ  of  Errob— Absiqnuents  of  Ebrob— 
Court  Rdles. 

Under  Court  of  Appeals  rule  13  (104  S.  W. 
— )>  providmg  that  as  the  assignment  of  errors 
to  the  admission  or  the  rejection  of  evidence 
shall  quote  the  full  substance  of  the  evidence  ad- 
mitted or  rejected,  assignments  that  the  court 
erred  in  permitting  improper  questions,  over 
plaintiff's  objections,  to  be  asked,  as  appeared 
by  the  bill  of  exceptions  on  specified  pages  re- 
ferred to,  were  Insufficient. 

fEJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Appeal  and  Error,  !§  3010-30ia] 

2.  Indians— Indian   Lands— Leases. 

Where  lands  were  allotted  to  certain  minor 
Indians  and  by  them  rented  to  the  plaintiff,  a 
uublease  made  by  the  plaintiff  to  defendant 
ostensibly  for  agricultural  purposes,  but  really 
for  grazing  purposes,  for  a  term  of  two  years, 
was  void  as  a  violation  of  treaties  of  March  1, 
1901,  and  June  30,  1902. 

Error  to  the  United  States  Court  for  the 
Western  District  of  the  Indian  Territory; 
before  Justice  Louis  Sulzbacher,  July  21, 
1906. 

Action  by  the  Muskogee  Land  Company 
against  Ed  Mullins.  Prom  a  judgment  for  de- 
fendant, plalntiir  brings  error.    Affirmed. 

On  the  30th  day  of  September,  1904,  suit 
was  commenced  In  the  commissioner's  court 
before  Peter  Delcbman,  commissioner.  Com- 
plaint was  filed  by  the  plalntltT,  and  for 
cause  of  action  against  the  defendant,  Ed 
MulUns,  alleged  that  on  the  8th  day  of  De- 
•cember,  1902,  defendant  entered  Into  a  writ- 
ten contract  with  plaintiff  whereby  he  leased 
from  plaintiff  the  E.  %  of  section  11,  m 
township  17  N.,  range  17  B.,  In  the  Creek 
Nation,  Western  District  of  Indian  Territory, 
for  a  period  of  two  years,  and  agreed  to  pay 
therefor  as  rent  the  sum  of  $192  per  year  as 
follows:  $96  on  April  1,  1903,  $90  on  Sep- 
tember 1,  1903,  $96  on  April  1,  1904,  and 
$96  on  September  1,  1904.  Plaintiff  further 
states  that  the  two  payments  for  the  year 
1903  were  paid,  as  shown  by  credits  on  the 
back  of  said  contract;  but  plaintiff  states 
that  the  two  payments  of  $96  each,  which 
should  have  been  paid  on  the  1st  day  of 
April,  1904,  and  the  1st  day  of  September, 
1904,  have  neither  been  paid,  or  any  part  of 


same,  and  that  the  said  payments  are  long 
past  due,  wherefore  plaintiff  prays  Judgment 
against  Ed  Mullins  for  the  sum  of  $192,  with 
interest  On  October  19,  1904,  motion  to 
make  complaint  more  definite  and  certain, 
demurrer  and  answer  filed.  Motion  was  de- 
nied, and  the  demurrer  was  overruled,  and 
Judgment  was  rendered  for  the  plaintiff 
against  the  defendant  for  the  sum  of  $195.35, 
and  the  case  was  appealed  to  the  district 
court.  On  April  27,  1906,  defendant  flies 
amended  answer,  and  admits  the  execution 
of  the  rental  contract  mentioned  in  plaintiff's 
complaint,  and  admits  that  he  occupied  the 
premises  therein  described  for  the  year  1903, 
and  states  that  the  plaintiff  had  no  title  to 
-the  lands  therein  described,  and  no  right  to 
^""rent  the  same,  that  the  owners  of  said  lands 
were  Creek  citizens  and  minors,  and  the  allot- 
tees of  said  lands,  and  that  they  and  the  par- 
ties controlling  the  some  notified  the  defend- 
ant that  he  could  not  have  the  use  of  said 
lauds  for  the  year  1904,  and  that,  if  he  did 
not  surrender  possession  of  the  same,  they 
would  apply  to  the  Indian  agent  to  have  him 
removed  therefrom,  and  that  upon  being  noti- 
fied of  these  facts,  to  wit,  about  January  or 
February,  1904,  notified  the  plaintiff  that  he 
could  not  and  would  not  occupy  said  prem- 
ises for  said  year,  and  turned  possession  of 
the  same  back  to  the  plaintiff,  wherefore  he 
prays  that  he  may  have  judgment  for  costs. 
For  a  second  answer,  defendant  admits  that 
he  executed  the  contract  sued  on  In  this  case. 
He  says  that  he  rented  the  premises  mention- 
ed in  piaintifTs  complaint  for  grazing  pur- 
poses for  the  years  1903  and  1904;  that  the 
distinctive  agreement  and  understanding  at 
the  time  of  the  execution  of  said  contract 
was  that  it  was  for  grazing  purposes  only, 
and  that  the  plaintiff  knew  that  he  did  oc- 
cupy and  use  the  same  during  the  year  1903 
for  grazing  purposes ;  that  said  contract  was 
for  two  years,  and  was  void,  wherefore  he 
prays  that  he  may  be  discharged,  with  his 
costs.  On  the  same  day  the  case  was  tried 
before  a  Jury,  and  the  court  instructed  the 
jury  to  return  a  verdict  for  the  defendant, 
and  the  jury,  under  the  direction  of  the  court, 
returned  the  following  verdict:  "We,  the 
jury,  find  the  issues  in  favor  of  Ed  Mullins, 
the  defendant.  David  Santee,  Foreman.".  On 
April  28,  1900,  pialnUff  files  motion  for  new 
trial.  On  July  23,  1906,  motion  for  new  trial 
was  overruled,  to  which  the  plaintiff  excepts. 
Judgment  was  rendered  on  the  verdict,  and 
the  plaintiff  was  granted  60  days  to  prepare 
and  file  bill  of  exceptions,  and  the  case  was 
brought  to  this  court  by  writ  of  error. 

Raymond,  Maxey  &  Runyan,  for  plaintiff 
In  error.  Watts  &  Fant,  Robert  F.  Blair,  and 
De  Roos  Bailey,  for  defendant  In  error. 

TOWNSEND,  J.  (after  stating  the  facts 
as  above).  The  plaintiff  in  error  has  filed 
seven  assignments  of  error,  as  follows:  "(1) 
Th^  court  erred   In   permitting  counsel   for 
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defendant  to  ask  Improper  questions  on 
cross-examination  of  witness  for  plaintiff 
Ell  P.  Williams,  which  was  objected  to 
at  the  time.  See  cross-examination  of  wit- 
ness Ell  P.  Williams,  pp.  4-9,  Bill  of  Ex- 
ceptions. (2)  The  court  erred  In  permitting 
Improper  questions  over  the  objection  of  the 
plaintiff  to  be  asked  of  the  defendant  B. 
Mulllna  (see  pages  &-16,  Bill  of  Exceptions), 
ti  all  of  which  exceptions  were  saved  at  the 
time  (3)  The  court  erred  In  permitting  the 
defendant  to  ask  witness  J.  H.  Thlgpen  Im- 
proper questions  and  the  said  J.  H.  Thlgpen 
to  answer  same,  over  the  objections  of  the 
plaintiff,  which  were  excepted  to  at  the  time. 
See  pages  17-20,  Printed  Record.  (4)  The 
court  erred  In  permitting  counsel  for  the 
defendant  to  ask  improper  questions  of  and 
compel  Ell  P.  Williams,  a  witness  on  behalf 
of  plaintiff,  when  recalled  on  cross-examina- 
tion, to  answer  said  Improper  questions.  See 
pages  28-34,  Bill  of  Exceptions.  (5)  The 
court  erred  In  peremptorily  Instructing  the 
jury  of  its  own  motion  at  the  close  of  the 
testimony  as  follows:  'Gentlemen  of  the 
Jury,  the  facts  In  this  case  have  been  fully 
stated  by  the  respective  attorneys  to  the 
Jury,  as  well  as  to  the  court,  and  the  latter 
recalls  them  In  all  their  details.  On  account 
of  the  peculiar  conditions  In  this  territory, 
novel  questions  arise,  for  which  precedents 
are  not  found.  In  this  case,  however,  the 
Territorial  Court  of  Appeals  has  rendered  a 
decision  (Owens  v.  Baton,  5  Ind.  T.  275,  82 
S.  W.  746),  which  can,  in  theory,  be  adduced 
to  this  present  issue,  to  some  extent.  The 
defendant  contends  that  the  contract  is  nu- 
gatory and  void,  and,  in  fact,  that  was  a  nul- 
lity from  the  beginning,  to  the  effect  that 
It  was  an  illegality  before  the  ink  got  dry 
on  the  paper.  Both  litigants  are  parties  of 
this  contract  and  agreement.  Hence  they 
are  "in  pari  materia,"  or,  we  might  say,  "in 
pari  delicto,"  and  the  question  arises:  How 
far  can  one  complain  of  the  other?  It  might 
be  understood  that  the  plaintiff  had  a  cer- 
tain right,  or  shadow  of  right,  for  which 
the  defendant  was  willing  to  pay  him  a  cer- 
tain sum  of  money  per  annum,  and  for  the 
period  of  two  years.  Under  these  condi- 
tions, the  defendant  could  hardly  recover 
back  the  money  which  he  paid  for  the  one 
year,  whilst  he  occupied  the  premises.  Thus 
far  the  doctrine  whereby  persons  share  alike 
In  agreement  not  permissive  by  law  can  be 
applied,  but  it  cannot  be  gainsaid  that  the 
doctrine  of  locus  poenltentiee  is  not  foreign 
to  this  issue,  and  that  the  defendant  could 
repent  and  rescind  the  agreement,  and  es- 
specially,  as  It  appears  In  this  case,  when 
he  placed  the  plaintiff  in  the  same  position 
and  condition  of  the  premises  as  they  were 
at  the  beginning  of  the  lease.  He  gave  due 
notice  and  surrendered  them.  It  Is  the  duty 
of  the  court  to  meet  the  ends  of  justice,  and 
therefore  to  supply  any  omissions  which 
may  have  escaped  the  scrutiny  of  the  contend- 


ing parties.  In  this  case  the  plaintiff  predi- 
cates his  claim  on  .what  might  be  called  a 
common-law  contract,  hence  the  doctrine  of 
that  law  should  be  Invoked  for  all  purposes, 
and,  before  the  plaintiff  can  recover  the  rent- 
al money  for  the  second  year.  It  was  incum- 
bent upon  him  to  prove  that  he  made  efforts 
to  lease  the  land  to  other  parties.  He  would 
have  to  show  that  he  made  reasonable  ef- 
forts to  do  sa  If  he  failed,  he  could  rent 
It  for  more.  He  would  not  have  been  dam- 
aged, and  bis  action  would  fall,  but,  if  be 
only  received  a  part  of  that  which  the  de- 
fendant agreed  to  pay,  he  could  only  get 
the  balance.  Evidence  whether  or  not  the 
land  was  occupied  during  the  year  1904,  and 
which,  perhaps,  .would  have  thrown  some 
light  upon  the  subject,  was  objected  to.  In 
view  of  these  expressions,  the  court  need  not 
consider  the  contention  that  the  lease,  ap- 
parently made  for  agricultural  purposes,  was 
really  Intended  to  be  used  for  grazing  pur- 
poses, thereby  evading  the  intention  and 
purpose  of  the  law,  which  circumstances 
would  be  a  potential  factor  In  the  suit.  The 
court  finds  it  Incumbent  to  Instruct  the  jury 
to  find  a  verdict  for  the  defendant.  Gentle- 
men of  the  jury,  in  view  of  these  expres- 
sions, the  court  instructs  you  to  find  in  favor 
of  the  defendants,  and  he  appoints  Mr.  Santee 
to  sign  this  verdict.'  Which  verdict  was  in 
words  and  figure  as  foHows,  to  wit:  'We, 
the  jury,  find  the  issues  in  favor  of  Ed. 
Mulllns,  the  defendant.  David  Santee,  Fore- 
man'—which  was  excepted  to  at  the  time. 
(6)  The  court  erred  in  overruling  the  plaln- 
tJfTs  motion  for  a  new  trial,  which  was  ex- 
cepted to  at  the  time.  (7)  The  court  erred 
In  entering  judgment  for  defendant  on  the 
verdict  of  the  jury,  which  was  excepted  to 
at  the  time." 

The  first,  second,  third,  and  fourth  as- 
signments of  error  complain  of  the  admis- 
sion by  the  trial  court  of  improper  testi- 
mony on  the  part  of  the  defendant,  which 
counsel  for  plaintiff  in  error  says  is  fully 
set  out  in  the  bill  of  exceptions  at  the  pages 
referred  to  for  each  assignment  of  error. 
Rule  13  of  this  court  provides :  "The  plain- 
tiff In  error  or  appellant  shall  file  with 
the  clerk  of  the  court  below,  with  his  peti- 
tion for  the  writ  of  error  or  api»eal,  an 
assignment  of  errors,  which  shall  set  out 
separately  and  particularly  each  error  as- 
serted and  Intended  to  be  urged.  No  writ  of 
error  or  appeal  shall  be  allowed  nntil  such 
assignment  of  eiTors  shall  have  been  filed. 
When  the  error  alleged  is  to  the  admission 
or  to  the  rejection  of  evidence,  the  assign- 
ment of  errors  shall  quote  the  full  substance 
of  the  evidence  admitted  or  rejected.  When 
the  error  alleged  is  to  the  charge  of  the 
court,  the  assignment  of  errors  shall  set  out 
the  part  referred  to  totidem  verbis,  whether 
it  be  In  instructions  given  or  in  instructions 
refused.  Such  assignment  of  errors  shall 
form  part  of  the  transcript  of  tha  record  and 
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be  printed  ^ItU  !t  Wben  this  is  not  done, 
counsel  will  not  be  beard,  except  at  tbe  re- 
quest of  the  court;  and  errors  not  assigned 
according  to  this  rule  will  be  disregarded; 
but  tbe  court,  at  Its  option  may  notice  a  plain 
error  not  assigned."  Tbe  first,  second,  third 
and  fourth  assignments  of  error  are  not  In 
compliance  with  the  rule,  and  therefore  said 
assignments  wlH  not  be  considered. 

The  fifth  assignment  of  error  complains  of 
the  action  of  the  court  In  Instructing  tbe 
jury  to  return  a  verdict  for  tbe  defendant 
It  appears  from  tbe  evidence  tbat  plaintiff 
in  error  claimed  tbe  lands  under  a  lease  con- 
tract made  by  the  father  to  the  lands  of  hla 
minor  children;  that  they  subrented  said 
lands,  ostensibly  for  agricultural  purposes, 
but  really  for  grazing  purposes,  to  defend- 
ant, for  a  term  of  two  years;  that  they  knew 
said  lands  had  been  used  by  defendant  In 
error  for  tbe  year  1903  for  grazing  purposes, 
and  that  he  intended  to  use  tbe  lands  for 
1904  for  tbe  same  purpose,  and  this  con- 
tract, being  in  violation  of  both  the  treaty 
approved  March  1,  1901,  and  the  supplemen- 
tal treaty,  approved  June  30,  1902,  is  abso- 
lutely void.  In  the  case  of  Owens  v.  Eaton, 
5  Ind.  T.  275,  82  S.  W.  746,  the  court  below 
referred  to  said  decision  as  follows:  "On 
account  of  the  peculiar  conditions  in  this 
territory,  novel  questions  arise,  for  which 
precedents  are  not  found.  In  this  case,  how- 
ever, the  Territorial  Court  of  Appeals  has 
rendered  a  decision  (Owens  v.  Baton),  which 
can.  In  theory,  be  adduced  to  this  present 
Issue,  to  some  extent."  The  decision  of  the 
court  In  Owens  v.  Eaton  Is  as  follows:  "We 
therefore  bold  that  as  Congress,  in  aid  of 
the  public  policy  of  the  government  in  rela- 
tion to  Indian  lands,  and  tbe  speedy  allot- 
ment of  them  In  the  Indian  Territory,  bad 
I>assed  a  statute  positively  declaring  all  such 
leases  as  tbat  upon  which  tbe  plaintiff  in 
this  case  relied  void,  and,  as  the  very  pur- 
pose of  the  statute  was  to  put  an  end  for- 
ever to  all  holding  of  Indian  lands  under 
them,  the  lease  under  which  the  plaintiff 
craims  title,  being  of  the  prescribed  class, 
is  not  only  void,  and  conveyed  to  blm  no 
title,  but  that  It  did  not  create,  as  between 
htm  and  his  sublessee,  tbe  defendant,  the 
relation  of  landlord  and  tenant,  and  in  this 
action  he  (the  defendant)  could  deny  and 
show  the  want  of  title  In  plaintiff.  The 
truth  of  tbe  matter  is  tbat  these  transac- 
tions, conveying  from  one  to  tbe  other,  and 
executing  subleases  under  tbe  void  leases, 
was,  as  to  all  of  tbe  parties.  Including  both 
plaintiff  and  defendant,  unlawful  and  ngalnst 
the  public  policy  of  the  law,  and  all  were 
in  equal  fault;  and  In  such  cases  the  par- 
ties being  In  pari  delicto,  the  courts  will  re- 
fuse to  listen  to  the  prayer  of  their  com- 
plaints, and  will  close  their  doors  against 
them."  As  decided  In  the  foregoing  case, 
the  parties  in  this  case  are  in  pari  delicto, 
and  tbe  court  will  refuse  to  listen  to  tbe 
prayer  of  their  complaints.    The  Judgment 


of  the  court  below,  we  are  satisfied;  ia  cor- 
rect, and  It  Is  therefore  affirmed. 

OILIi,  C.  J.,  and  CLAYTON  and  LAW- 
RENCE, JJ.,  concur. 


ISAAC   V.    UNITED   STATES. 

(Coart  of  Appeals  of  Indian  Territoiy.    Sept. 
26. 1907.) 

1.  Witnesses  — ExAMiNATion  or  WiTHBsau 

— CaOSS-EXAMINATION. 

The  fact  that  a  witness  Is  directly  interest- 
ed in  the  event  of  the  suit  may  be  brought  out 
on  cross-examination,  and  the  opposite  party 
may  ask  the  witness  anything  that  will  show  his 
interest  or  anything  lie  has  done  in  aid  of  the 
party  tor  whom  he  testifies. 

[Ed.  Note.-^For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  <  1102.] 

2.  Same— Cross-Examination  by  Court. 

In  a  criminal  prosecution,  an  examination 
by  the  coart  of  a  witness  held  not  to  violate 
the  rule  that,  where  a  witness  testifies  positive- 
ly to  a  fact,  the  court  should  not  catechise  him 
at  length  as  to  his  knowledge  of  the  fact  as  to 
which  he  testifies. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  {  91L] 

8.  Criminai.  Law  —  Tbial  —  Couments  or 
CouBT— Credibilitt  or  Witnesses. 

In  a  criminal  prosecution,  the  court  prop- 
erly explained  to-the-Jnry  that  an  affidavit  made 
by  a  witness  and  introduced  in  evidence  was  not 
one  on  which  a  prosecution  for  perjury  could 
be  based  because  not  a  statement  required  by 
law  to  be  sworn  to. 
4.  Same— Reuabkb  or  Counsel. 

In  a  criminal  prosecution,  tlie  prosecuting 
attorney  may  comment  on  the  facts  and  circum- 
Etancea  shown  by  the  evidence. 

[Ed.  Note.— For  ca.<ies  in  i)oint,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  51  1670.  ItfTl.] 

Error  to  tbe  United  States  Court  for  tbe 
Western  District  of  the  Indian  Territory; 
before  Justice  Wm.  R.  Lawrence,  May  10, 
1906. 

S.  W.  Isaac  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

On  the  8th  day  of  March,  1903,  In  tb* 
United  States  Court  for  the  Western  Dis- 
trict of  Indian  Territory,  sitting  at  Wagoner, 
tbe  grand  jury  presented  in  open  court  an 
indictment  for  false  pretense  against  plain- 
tiff in  error.  Said  indictment  charged  that 
one  S.  W.  Isaac  on  tbe  16tb  day  of  August, 
1904,  did  unlawfully,  feloniously,  and  de- 
signedly, with  tbe  intent  to  defraud  one 
Emma  Canady,  n€e  Craig,  falsely  represent 
and  pretend  to  her,  tbe  said  Emma  Canady, 
n^e  Craig,  that  a  certain  written  instru- 
ment which  be,  the  said  S.  W.  Isaac,  then 
and  there  had  prepared  ready  to  be  executed 
by  her,  tbe  said  Emma  Canady,  n€e  Craig, 
was  a  petition  for  divorce,  or  some  other 
paper  the  character  of  which  is  to  the  grand 
jurors  unknown,  which  It  was  necessary  for 
the  said  Emma  Canady,  n6e  Craig,  to  sign 
before  she  could  procure  a  divorce  from  her 
husband,  and  by  means  of  such  false  repre- 
sentations and  pretenses  aforesaid  the  said 
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S.  W.  Isaac  did  then  and  there  obtain  the 
name  and  signature  of  the  said  Emma  Can- 
ady,  u6e  Craig,  purporting  to  convey  to  the 
said  S.  W.  Isaac  the  following  described 
tracts  of  land,  situated  in  the  Creek  Niitiou, 
Ind.  T.,  In  the  Western  District  of  the  In- 
dian Territory:  The  N.  Mi  of  the  N.  E.  %, 
and  lot  6  of  section  9,  township  18  N.,  range 
17  B.,  said  deed  purporting  to  have  been 
executed  on  the  15th  day  of  Aogost,  1904, 
and  the  signature  of  said  Emma  Canady, 
n£e  Craig,  thereto  having  been  made  by 
mark,  and  purporting  to  have  t>een  wit- 
nessed by  R.  P  Price  and  L.  L.  Lanignn, 
the  said  deed  purporting  to  have  been  ac- 
knowledged on  the  said  IStb  day  of  August, 
1904,  before  Lena  L.  I.anlgun,  a  notary  pul>- 
lic,  and  said  deed  puriinrting  to  have  been 
recorded  at  Wagoner,  ind.  T.,  in  Mlscel- 
laneons  Record  No.  4,  p.  269,  which  said 
deed  so  signed  by  the  said  Emma  Can- 
ady, nee  Craig,  was  then  and  there  by 
reason  of  said  false  representations  and  pre- 
tenses, which  were  relied  upon  and  believed 
by  the  said  Emma  Canady,  nte  Craig,  de- 
livered by  said  Emma  Canady,  n£e  Craig, 
to  stld  S.  W.  Isaac,  whereas,  in  truth  and 
in  fact,  the  said  instrument  so  prepared  and 
made  ready  for  the  signature  of  her,  the 
snld  Emma  Canady,  n6e  Craig,  was  not  a 
petition  for  divorce,  or  other  paper  which 
It  was  necessary  for  her  to  sign  in  order  to 
obtain  a  divorce  from  her  husband,  as  the 
said  8.  W.  Isaac  then  and  there  well  knew, 
and  the  said  S.  W.  Isaac  then  and  there 
well  knew  that  the  said  representations  and 
pretenses  were  false,  and  were  then  and 
there  designedly  made  by  him,  the  said  S.  W. 
Isaac,  with  the  Intent  to  defraud  her,  the 
aald  Emma  Canndy,  nSe  Craig,  as  aforesaid, 
contrftEf  t4  the  form  of  the  statute  In  such 
case  mad»  and  provided,  etc.  On  the  0th 
day  of  March,  1905,  the  defendant  was 
arraigned,  and  entered  a  plea  of  not  guilty, 
and  his  bond  was  fixed  at  $2,000.  On  the 
7th  day  of  March,  1906,  this  cause  was  by 
the  conrt  tMnsferred  to  the  United  States 
Court  for  the  Western  nistrlct,  sitting  at 
Muskogee,  Ind.  T.  On  the  8th  day  of  May, 
1900,  the  case  came  on  for  trial  before  a 
Jury,  who  on  the  10th  day  of  May,  1906,  re- 
turned the  following  verdict:  "We,  the  Jury, 
duly  impaaMed  and  sworn  In  the  aboive  en- 
titled action,  do  find  from  the  law  and  the 
evidence  the  within  named  defendant,  S.  W. 
Isaac,  guilty  in  manner  and  form  as  charg- 
ed in  the  within  indictment,  and  find  the 
value  of  the  property  received  by  means 
of  the  false  pretenses  in  the  indictment  al- 
leged to  be  $720,  and  we  fix  the  punishment 
at  imprisonment  for  the  term  of  one  year, 
and  a  One  of  $10.  C.  W.  Wllley,  Foreman." 
On  the  19th  day  of  May,  1906,  defendant  flies 
motion  for  new  trial,  and  on  the  same  day 
said  motion,  being  heard  by  the  court,  was 
overruled,  and  the  court  sentenced  the  de- 
fendant to  imprisonment  In  the  United  States 
penitentiary  at  Ft  Leavenworth,  Kan.,  for 


the  term  of  one  year,  to  which  Judgment  and 
sentence  of  the  court  defendant  at  the  time 
excepted,  and  was  given  30  days  to  file  bill 
of  exceptions,  and  the  case  was  brought  to 
this  court  by  writ  of  error. 

De  Roos  Bailey  and  Thomas  H.  Owen, 
for  plaintiff  in  error.  William  M.  Meliette, 
U.  8.  Atty. 

TOWNSEND,  J.  (after  stating  the  facts  as 
above).  The  plaintiff  in  error  has  filed  eight 
specifications  of  error,  as  follows:  "(1)  The 
court  erred  in  overruling  appellant's  motion 
for  a  new  trial.  (2)  The  court  erred  in  ren- 
dering Judgment  on  the  verdict  returned  In 
court  by  the  Jury.  (3)  The  court  erred  In  ad- 
mitting the  following  evidence  of  W.  P.  Skeen 
over  the  objection  of  appellant,  to  wit:  'Q. 
Well,  on  the  third  or  last  trip  you  made  out 
there,  did  you  have  this  talk  to  Ashwood? 
Didn't  you  say  to  blm  that  Dr.  Hamilton  sold 
if  they,  meaning  Emma  Canndy,  Cella  Mcln- 
tosli,  and  the  old  lady  Rowe,  didn't  come  down 
and  make  a  deed  to  their  land  or  turn  It  over 
to  him,  that  he  would  send  all  af  them  to  the 
penitentiary,  or  words  to  that  effect?  A.  Yes, 
sir.  Q.  Tou  bad  gone  over,  I  believe  you 
stated,  on  the  solicitation  of  Dr.  Hamilton? 
A.  Yes,  sir;  I  did.'  (4)  The  court  erred  In 
not  permitting  appellant  to  read  to  the  Jury 
ail  of  the  aCBdavit  made  by  the  prosecuting 
witness,  Emma  Canady,  on  the  21st  day  of 
March,  1906 ;  the  court  permitting  that  to  be 
read  only  which  preceded  the  Jurat.  (5)  The 
court  erred  in  instructing  the  Jury  over  the 
objection  of  the  appellant  as  follows,  to  wit : 
■There  has  t>een  Introduced  in  evidence  here 
a  paper,  so-called  afl^ldavit,  purporting  to 
have  been  given  by  this  prosecuting  witness 
for  the  purpose  of  showing  that  she  made 
contradictory  statements,  and  you  have  the 
right  to  take  Into  consideration  that  paper 
made  by  her,  but  nothing  more.  The  mere 
fact  that  it  has  been  sworn  to  by  a  notary 
public  does  not  add  or  give  strength,  because 
it  is  not  such  a  paper  as  the  law  requires 
sliould  be  sworn  to,  and,  although  It  may  be 
untrue,  the  person  could  not  be  found  guilty 
of  perjury  for  making  statement  of  that  kind, 
because  It  Is  not  a  paper  which  the  law  re- 
quires should  be  made  under  oath ;  but  this 
paper  may  be  considered  by  you  In  consider- 
ing the  weight  of  the  prosecuting  witness. 
And  you  may  consider,  also,  that  this  paiter 
was  made  with  reference  to  the  date  of  the 
return  of  this  Indictment.  You  have  the 
opportunity  of  taking  the  indictment  to  your 
room.  The  indictment  is  shown  to  have  been 
returned  by  the  grand  Jury  on  March  8, 1905.' 
(G)  Because  the  court  erred  in  not  stopi)ing 
a.  W.  Robinson,  Esq.,  who  was  assisting  iu 
the  prosecution  of  the  case,  and  who  in  clos- 
ing the  argument  for  the  government  u^ed 
the  following  language:  'Gentlemen,  from 
the  facts  and  circumstances  In  this  case,  this 
woman  hos  been  pursued  and  followed  by  the 
sleuth  hounds  of  Isaac  and  Dr.  Hamilton  ever 
since  the  indictment  was  returned  against 
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Isaac,  trying  to  get  her  to  make  statements 
and  aflBdavits  tbat  would  defeat  this  prose- 
cution. In  fact.  In  my  Judgment,  there  has 
been  one  of  the  most  systematic  and  dam- 
nable conspiracies  on  the  part  of  Hamilton 
and  Isaac  to  rob  this  poor,  Illiterate,  and 
ignorant  woman  of  ber  land  tbat  bas  ever 
been  perpetrated  In  the  Creek  Nation,  and  my 
opinion  is  based  on  the  facts  and  circumstan- 
ces In  the  case.*  (7)  The  court  erred  in  ex- 
amining the  witness  Emma  Canady  as  fol- 
lows: '(By  the  Court)  Q.  Is  this  Isaac  a 
lawyer?  A.  Yes,  sir.  Q.  Did  he  have  a  sign 
hanging  out?  A.  Yes,  sir;  he  had  a  sign  on 
the  street  Q.  Where  did  he  practice?  A.  I 
don't  know,  somewheres  down  here  in  town. 
Q.  How  long  had  you  known  him?  A.  About 
two  years,  I  guess.  Just  by  recommendation. 
I  didn't  know  him  personally.  Q.  How  did 
you  happen  to  come  and  employ  blm?  A. 
This  man  Ashwood  directed  me  to  him.  Q. 
Ashwood,  he  was  your  agent,  acting  for  you, 
looking  after  your  land?  A.  Yes,  sir.  I 
could  have  went  to  Wagoner  and  got  me  a 
lawyer —  Q.  Just  answer  the  question.  Tbat 
is  the  way  you  happened  to  go  to  him?  A. 
Yes,  sir.  Q.  Uld  he  get  your  divorce?  A. 
No,  sir.  Q.  Did  you  get  another  lawyer?  A. 
Yes,  sir;  I  got  another  lawyer.'  (8)  The 
court  erred  In  cross-examining  the  witness 
Lena  I>.  Lanigan,  as  follows,  to  wit :  '(By  the 
Court) :  Q.  Did  you  personally  know  this 
woman  whose  acknowledgment  you  took? 
A.  I  never  saw  her  until  that  day.  I  have, 
seen  her  since  then,  but  not  before.  Q.  Did 
you  ask  ber  ber  name?  A.  Yes,  sir.  Q.  Yon 
didn't  personally  know  ber?  A.  No,  sir.  Q. 
And  you  didn't  know  whether  she  was  the 
person  claimed  to  be  or  not?  A.  She  said 
she  was.  Q.  You  accepted  what  she  said?  A. 
Yes,  sir.  Q.  Did  any  one  else  tell  you  a 
thing  at>out  ber  to  identify  her?  A.  Lawyer 
Price  told  me  wbo  she  was.  Q.  Didn't  you 
certify  that  you  personally  knew  ber?  A  I 
don't  know  what  the  character  of  the  certifi- 
cate is.  Q.  Might  not  you  be  deceived  every 
day  by  some  one  coming  In  and  claiming 
some  one  else's  name  without  identifying 
themselves?  A.  She  identified  herself.  Q. 
By  whom?  A.  Lawyer  Price  said  it  was  she, 
and  she  said  it  was  her  mark.  Q.  You  didn't 
take  any  proof  of  her  identity?  A.  I  don't 
remember,  sir.  Q.  You  know  the  words,  "Per- 
sonally known  to  me  to  be  the  same  person," 
and  she  wasn't  personally  known  to  you ; 
tbat  is  a  fact,  isn't  It?  A.  I  only  knew  ber 
that  day.  Q.  It  was  because  they  told  you: 
Price  told  you?  A.  And  she  said  so  herself. 
Q.  And  Isaac  told  you?  A.  No;  be  didn't 
say  so.  Q.  Yon  were  in  the  habit  of  going  In 
there  and  taking  a  good  many  acknowledg- 
ments for  this  man  Jacobs  or  Isaac?  A.  I 
don't  know,  sir.  Q.  You  took  acknowledg- 
ments for  Simms,  didnt  you?  A.  I  took  ac- 
knowledgments for  any  one  that  came.  Q.  Is 
tbat  the  only  record  you  have?  A.  I  have 
another  tbat  is  larger  and  the  leaves  doesn't 
come  out,  but  It  is  the  same  record,  a  copy.' " 


The  tbird' specification  of  error  Is  the  one 
first  argued  by  the  plaintiff  In  error.  The 
contention  of  the  plaintUT  in  error  Is  that  the 
witness  W.  B.  Skeen  could  not  be  asked  on 
cross-examination  anything  except  as  to  facts 
and  circ-umstances  connected  with  the  mat- 
ters stated  in  the  direct  examination,  and 
that.  If  the  opposite  party  wishes  to  examine 
him  on  other  matters,  be  must  make  the  wit- 
ness his  own,  and  call  bim  as  such  In  the  8ul>- 
sequent  progress  of  the  case.  This  is  a  fair 
statement,  In  our  Judgment,  of  the  American 
rule  upon  the  subject  of  the  cross-examination 
of  witnesses.  The  contention  of  the  defendant 
in  error  is  that  the  fact  that  the  witness  Is 
directly  Interested  In  the  event  of  the  suit  In 
which  he  is  called  to  testify  is  a  circumstance 
which  the  opposite  party  has  a  right  to  bring 
out  on  cross-examination,  and  he  may  ask  the 
witness  anything  tbat  will  show  his  interest, 
or  anything  he  has  done  in  aid  of  the  party 
for  whom  he  testifies.  In  30  American  & 
Eng.  Enc.  Law,  p.  1095,  we  find  the  following, 
which  is  sustained  by  authorities  there  cited : 
"The  fact  that  a  witness  is  directly  interested 
in  the  event  of  the  suit  in  which  he  is  called 
to  testify  Is  a  circumstance  which  the  oppo- 
site party  has  the  right  to  bring  out  on  cross- 
examination,  and  be  may  ask  the  witness 
anything  that  will  show  his  Interest,  and  any- 
thing he  has  done  in  aid  of  the  party  for 
whom  he  testifies."  It  appears  tbat  the  wit- 
ness Skeen  had  two  or  three  times  visited 
Ashwood,  wbo  seemd  to  have  been  the  repre- 
sentative of  the  prosecuting  witness  and  oth- 
ers interested  in  that  property,  and  stated  to 
him  that  Dr.  Hamilton  said  if  they  didn't 
come  down  and  make  a  deed  to  their  land, 
or  turn  it  over  to  him,  that  be  would  send 
all  of  them  to  the  penitentiary,  or  words  to 
tbat  effect  He  claims  not  to  be  Interested 
in  the  case  at  all,  and  yet  seems  to  take  suffi- 
cient interest  to  convey  this  information  to 
Ashwood,  evidently  for  the  purpose  of  bring- 
ing pressure  to  bear  upon  these  women  to  se- 
cure a  conveyance  for  Hamilton,  and  when 
asked,  "What  did  you  do  It  for?"  replied, 
"Because  Dr.  Hamilton  wanted-  me  to.  HC' 
wanted  me  to  get  a  deed  and  settle  It  up.  I 
told  him  what  he  told  me,  and  I  thought 
that  was  about  as  good  a  thing  as  she  could 
get  at  that  time."  This  indicates  clearly  tbat 
tbe  witness  Skeen  had  an  interest  in  tbe  mat- 
ter of  some  kind,  and  the  court  evidently  be- 
lieved that  tbe  Jury  should  have  the  knowl- 
edge of  tbat  fact  in  order  tbat  tbey  might 
determine  what  credence  to  give  to  his  tes- 
timony. In  Wilson  V.  United  States,  5  Ind.  T. 
610,  82  S.  W.  924,  the  court  said :  "We  think 
tbe  extent  of  tbe  cross-examination  was  with- 
in the  sound  discretion  of  the  trial  Judge,  and 
bis  ruling  will  not  be  disturbed,  unless  it 
clearly  appears  tbat  a  gross  denial  of  the 
rights  of  the  appellant  is  apparent.  It  does 
not  so  appear  from  tbe  record  in  this  case." 
And  the  comment  contained  In  the  last  sen- 
tence above  quoted  will  apply  with  equal 
force  in  tbe  case  at  bar. 
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The  next  contention  of  the  plaintiff  In  er> 
ror  Is  a  consideration  of  specifications  of  er- 
ror 7  and  8,  which  are  discussed  together. 
Plaintiff  In  error  suggests,  without  further 
comment,  that  this  case  comes  within  the 
rule  laid  down  by  the  United  States  Court 
of  Appeals  for  the  Eighth  Circuit  in  the 
case  of  John  Glover  v.  U.  S.,  147  Ted.  426, 
77  C.  C.  A.  450.  In  the  Glover  Case  the 
Court  of  Appeals  of  the  Indian  Territory  (91 
S.  W.  41)  had  affirmed  the  decision  of  the 
trial  court.  The  principal  question  Involved 
was  as  to  the  credibility  of  witnesses,  and 
the  Court  of  Appeals  of  the  Indian  Territory 
quoted  from  30  American  &  Eng.  Enc.  of 
Law,  pp.  10C3-10C6,  as  follows:  "Province 
of  Jury  or  Other  Triers  of  Facts.  The  credi- 
bility of  witnesses,  the  effect  and  weight  to  be 
given  conflicting  and  contradictory  oral  evi- 
dence, are  all  questions  of  fact,  to  be  de- 
termined by  the  triers  of  the  facts,  whether 
court  or  Jury,  and  not  questions  of  law  for 
the  court.  •  •  *  If  there  is  one  ques- 
tion more  peculiarly  and  exclusively  within 
the  province  of  the  Jury  than  any  other,  it 
Is  that  of  the  credibility  of  witnesses.  The 
right  or  duty  to  decide  this  question  must 
never  be  divided  between  the  court  and  the 
Jury,  and  much  less  taken  away  from  the 
Jury  and  decided  wholly  by  the  court  It 
Is  ordinarily  for  the  triers  of  the  facts  to  de- 
termine whether  and  to  what  extent  witness- 
es shall  be  believed,  not  only  when  there  is 
a  conflict  of  evidence  merely,  but  also  when 
the  credibility  of  witnesses  hag  been  substan- 
tially Impeached  or  discredited  by  evidence 
of  bias,  bad  character,  contradictory  state- 
ments or  the  like,  and  this  Is  true,  though 
the  witnesses  of  the  adverse  party  have  not 
been  thus  attacked.  •  •  •  since  the  proba- 
tive value  of  the  testimony  of  witnesses  de- 
pends on  the  credit  to  which  the  jury  thinks 
it  entitled,  it  necessarily  follows  that  the 
court  has  no  right  to  lay  down  for  the  Jury 
rules  whereby  they  shall  determine  the  force 
of  the  evidence,  Irrespective  of  the  credence 
they  actually  give  it  In  their  own  minds." 
In  the  Circuit  Court  of  Appeals  the  Judgment 
of  the  trial  court  and  of  the  Court  of  Ai)- 
peals  of  the  Indian  Territory  were  reversed, 
and,  so  far  as  that  reversal  Is  material  to 
the  case  at  bar  the  syllabus  states  the  follow- 
ing: "Where,  In  a  prosecution  for  robbery, 
a  witness  had  testified  positively  in  support 
of  defendant's  alibi  as  to  the  place  where  be 
saw  defendant  on  or  about  the  time  of  the 
alleged  robbery,  it  was  improper  for  the 
court  to  catechise  the  witness  at  length  as  to 
whether  he  was  absolutely  sure  that  the  de- 
fendant was  at  the  place  stated,  and  to  tell 
the  witness  that  if  he  was  mistaken  he  could 
correct  his  statement,  and  to  ask  him  to 
think  and  see  whether  or  not  he  was  not 
mistaken,  and  to  correct  his  testimony  If 
there  was  any  doubt  in  his  mind  concerning 
his  testimony."  Judge  Phillips,  in  delivering 
the  opinion  of  the  court,  said:    "A  striking  Il- 


lustration of  the  character  of  the  dlscrep* 
ancles  relied  upon  by  the  prosecution  is  found 
in  the  incident  of  leaving  the  house  of  the 
defendant's  mother-in-law  for  the  school- 
house  to  attend  a  neighborhood  gathering; 
the  departure  and  trip  being  claimed  by  the 
defendant  to  have  been  concurrent  in  time 
with  the  alleged  robbery.  One  witness  for 
Instance  testitled  that  the  defendant,  with 
others,  rode  In  a  wagon,  while  be  and  an- 
other stated  that  he  walked.  That  such 
a  wagon  did  so  go  is  not  controverted.  How 
easy  was  it  for  a  witness  who  saw  the  wagon 
leaving  with  a  number  of  people  in  it  at 
the  time  the  defendant  started  to  have  re- 
ceived the  impression  that  be  was  also  in 
the  wagon,  there  being  nothing  especially  to 
direct  the  attention  to  the  particular  fact 
Again,  one  witness,  on  cross-examination, 
testified  as  to  what  kind  and  variety  of  things 
the  party  had  for  breakfast  before  starting 
on  the  trip,  while  another  testified  to  a  dif- 
ferent menu.  As  It  does  not  appear  that 
any  of  them  were  epicures,  the  quality  and 
quantity  of  eatables  on  the  particular  occa- 
sion, which  was  not  a  feast,  naturally  enough 
would  not  have  been  definitely  carried  for  a 
long  period  of  time  in  their  memory.  So  in 
respect  of  exactly  how  many  people  and  who 
they  were  at  this  house  the  day  before. 
Likewise  was  It  rather  smart  than  fair  to 
press  some  of  these  witnesses  on  cross-ex- 
amination as  to  where  they  were  and  what 
they  did  on  some  other  specified  day  of  the 
same  month,  in  disregard  of  the  absolute  rea- 
sonableness why  a  day  like  the  closing  scene 
of  a  school  term,  when  the  neighbors  with 
their  baskets  of  delectable  viands  assembled 
and  made  it  a  festal  event,  would  be  fixed  in 
their  minds.  On  such  trivialities  of  claimed 
divergences  in  testimony  was  the  evidence  of 
six  witnesses  in  favor  of  the  defendant  dis- 
credited, while  on  the  testimony  of  one  wit- 
ness, a  self-confessed  perjurer,  was  the  de- 
fendant convicted  and  sentenced  to  serve  six 
years  In  a  penitentiary.  To  further  illustrate 
the  spirit  of  dealing  with  the  defendant's- 
witnesses,  when  the  witness  Solomon  was  on 
the  stand,  who  had  testified  very  positively 
as  to  the  place  where  he  saw  the  defendant 
on  or  about  the  time  of  the  alleged  robbery, 
and  whose  testimony,  if  unimpeached,  was  of 
the  highest  value  to  the  defendant,  the  court, 
as  if  to  break  the  force  of  his  testimony,  tool; 
the  witness  in  hand  and  catechised  him  ns 
follows:  'Solomon,  the  court  asks  you  wheth- 
er you  are  absolutely  sure  and  certain  that 
this  defendant  was  there  at  the  school  cele- 
bration on  the  27th.  If  you  are  mistaken,  you 
can  correct  your  statement  yet,  but,  if  you  are 
absolutely  certain,  say  so,  but  think  a  moment 
and  see  whether  or  not  you  are  mistaken 
about  it.  If  you  are  mistaken  correct  your 
statement;  if  you  are  not,  why  Just  say  It 
out  Perhaps  you  might  be  mistaken,  the 
court  doesn't  know,  but  the  court  wants  to 
have  you  remember  everything  properly  nnil! 
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tnitbfally,  and.  If  there  is  any  doubt  In 
your  mlod,  make  your  correction.  If  there 
Is  any  doubt  In  your  mind  that  tblg  defendant 
was  not  there — men  sometimes  are  mistaken 
— just  think  about  It  and  deliberate  about  It, 
and  correct  your  statement  If  you  are  mis- 
taken.' This  bears  on  Its  face  Its  own  com- 
ment." In  our  judgment  specifications  of  er- 
ror 7  and  8  do  not  come  within  the  rule  that 
Is  so  severely  criticised  by  Judge  Phillips. 
Therefore  we  do  not  think  said  assignments 
are  well  taken. 

Plaintiff  in  error  next  considers  specifica- 
tions of  error  4  and  5  together.  No.  4  Is  the 
alleged  error  of  the  court  In  not  permitting 
the  plaintiff  In  error  to  read  the  entire  af- 
fidavit made  by  the  prosecuting  witness,  Em- 
ma Canady,  on  the  21st  day  of  March,  1900, 
the  court  permitting  to  be  read  only  that 
portion  which  preceded  the  jurat;  and  the 
fifth  specification  of  error  is  his  charge  to  the 
jury  In  relation  to  the  same  matter.  We  can- 
not concur  in  the  view  taken  by  counsel  for 
plaintiff  in  error.  The  court  In  his  instruc- 
tions to  the  jury  simply  said  that  the  paper 
presented  was  not  one  upon  which  any  one 
could  be  convicted  of  perjury,  and  that  the 
mere  fact  that  It  has  been  sworn  to  before 
a  notary  public  does  not  add  or  give  strength, 
because  It  Is  not  such  a  paper  as  the  law  re- 
quires should  be  sworn  to.  Although  It  may 
be  untrue,  a  person  could  not  be  found  guilty 
of  perjury  for  making  a  statement  of  that 
kind,  because  it  is  not  a  statement  which 
the  law  requires  Should  be  under  oath;  but 
the  paper  may  be  considered  by  the  jury  in 
considering  the  weight  to  be  given  the  testi- 
mony of  the  prosecuting  witness,  and  they 
may  consider,  also,  the  date  the  paper  was 
made  with  reference  to  the  date  of  the  re- 
turn of  the  indictment.  It  thus  appears 
that  the  court  was  simply  explaining  and 
commenting  upon  the  questions  of  fact  pre- 
sented, and  then  after  making  his  comments, 
and  telling  them  that  the  fact  that  it  had 
been  sworn  to  added  nothing  to  the  strength 
of  it,  he  submitted  the  paper,  with  his  ex- 
planations, to  the  jury,  for  their  determin.v 
tion.  This  brings  it  within  the  rule  laid 
down  In  the  case  of  the  United  States  v.  P. 
&  R.  R.  R.  Co.,  123  U.  S.  113,  8  Sup.  Ct 
77,  81  L.  Ed.  138,  cited  by  plaintiff  In  error. 
Plaintiff  In  error  cites  Lovejoy  v.  United 
States,  128  U.  S.  171,  9  Sup.  Ct.  57,  32  L.  Ed. 
389,  which  says:  "It  is  established  by  repeat- 
ed decisions  that  a  court  of  the  United  States, 
in  submitting  a  case  to  the  jury,  may  at  its 
discretion  express  Its  opinion  upon  the  facts, 
and  that  such  an  opinion  Is  not  reversible  on 
error,  so  long  as  no  rule  of  law  is  incorrect- 
ly stated,  and  ail  matters  of  fact  are  ulti- 
mately submitted  to  the  determination  of  the 
jury."  We  think  the  court  was  clearly  with- 
in the  rule  specified  In  those  decisions.  Sec- 
tion 5392  of  the  Revised  Statutes  of  the  Unit- 
ed States  [U.  S.  Comp.  St  1901,  p.  3653J,  which 


Is  In  force  in  this  jurisdiction,  provides  in 
what  perjury  shall  consist,  and  Is  as  follows: 
"Every  person,  who,  having  taken  an  oath 
before  a  competent  tribunal,  officer,  or  person, 
In  any  case  In  which  a  law  of  the  United 
States  authorizes  an  oath  to  be  administered, 
that  he  will  testify,  declare,  depose,  or  certify 
truly,  or  that  any  written  testimony,  declara- 
tion, deposition,  or  certificate  by  him  sub- 
scribed Is  true,  willfully  and  contrary  to  such 
oath  states  or  subscribes  any  material  matter, 
which  be  does  not  believe  to  be  true,  Is  guilty 
of  perjury,  and  shall  be  punished  by  a  fine 
of  not  more  than  two  thousand  dollars,  and 
by  Imprisonment,  at  hard  labor,  not  more 
than  five  years;  and  shall,  moreover,  there- 
after be  incapable  of  giving  testimony  In  any 
court  of  the  United  States  until  such  time  as 
the  judgment  against  him  ia  reversed."  The 
court,  in  explaining  and  commenting  upon 
the  paper  presented,  was  simply  informing 
the  jury  what  the  law  was,  and  in  our  judg- 
meut  It  would  have  been  highly  improper  for 
him  to  have  permitted  the  paper  to  have  gone 
to  the  jury  with  the  Impression  that  in  sign- 
ing the  paper  and  swearing  to  it  before  a 
notary  public,  she  had  committed  perjury. 
Therefore  we  are  of  the  opinion  that  the 
fourth  and  fifth  assignments  are  not  well 
taken. 

Under  the  fourth  propoBltioo,  be  discusses 
the  sixth  assignment  of  error.  It  appears 
from  the  record  that  the  remarks  made  by 
Mr.  Robinson,  the  assistant  prosecutor,  ex- 
pressly states  that  be  is  commenting  upon 
the  facts  and  circumstances  developed  on  the 
trial  of  the  case,  and,  as  long  as  he  comment- 
ed on  the  facts  and  circumstances  of  the  case, 
he  was  clearly  within  the  law.  The  fact  is 
disclosed  by  the  record  that  the  defendant, 
after  securing  the  deed  to  the  land  In  ques- 
tion, within  a  very  few  days  conveyed  the 
same  to  Hamilton,  when  according  to  the 
defendant's  first  contention  tae  was  employed 
to  have  the  lease  of  Hamilton  for  26  years 
canceled,  which  lease,  as  a  lawyer,  be  knew, 
or  should  have  known,  was  absolutely  void. 
The  facts  and  circumstances  disclosed  by  the 
record  would  strongly  Indicate  that  there 
was  an  understanding  between  the  defendant 
and  Hamilton  In  procuring  the  deed  from 
this  woman,  and  that  they  were  acting  to- 
gether In  this  matter.  It  is  perfectly  evident 
that  this  prosecuting  witness  was  an  exceed- 
ingly Illiterate  and  Ignorant  woman,  and 
we  do  not  think  it  would  be  an  unjust  com- 
ment to  say,  from  this  record,  that  she  had 
fallen  among  thieves. 

From  a  full  consideration  of  the  record  in 
this  case,  and  a  careful  consideration  of  the 
specifications  of  error  presented  by  the  plain- 
tiff In  error,  it  Is  our  judgment  that  the 
plaintiff  in  error  had  a  fair  trial,  and  the 
judgment  of  the  court  below  is  affirmed. 

OILL,  C.  J.,  and  CLAYTON,  J.,  concur. 
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BRUNSON    T.    SOUTHWESTERN    DEnTEI/- 
OPMBNT  CO. 

(Court  of  Appeals  of  Indian  Territorr.     Sept 
28.  1907.) 

1.  Tbiai<— Taking  Case  from  Jubt— Dibbo- 
Tiow  or  Vekdict. 

Where  the  question  in  issue  is  defendanfa 
negligence,  and  plaintiff  fails  to  establish  any 
negligence,  the  court  should  direct  a  verdict  for 
defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  T>\g. 
▼oL  46.  Trial,  S  383.] 

2.  MA8TEB   AND   SkBVANT— INJURIES   TO    SeBV- 

ANT— Dtnrr   to    Pbovidb    Safe    Place   to 

WoBK— Mires. 

It  is  the  duty  of  the  operator  of  a  coal 
mine  to  use  reasonable  care  to  see  that  timbers 
are  properly  set  and  keep  them  in  proper  con- 
dition, and  for  this  purpose  to  provide  a  com- 
petent mining  boss  to  inspect  the  walls. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §g  209,  235.] 

3.  Neolioencb— TBiAJ>-QTrESTiONS   OF    Law. 

It  is  only  when  the  facts  are  undisputed 
and  are  such  th'at  reasonable  men  can  fairly 
draw  bat  one  conclusion  from  them  that  the 
question  of  negligence  is  one  of  law. 

[EM.  Note.— For  cases  in  point,  .see  Cent  Dig. 
vol.  37,  Negligence,  H  282,  283,  200,  293,  298, 
303.1 

4.  Masteb  and  Servant— Injubies  to  Sebv- 
ANT— Actions— Negligence. 

A  coal  miner,  who  was  Icilled  by  the  falling 
of  slate  in  his  room,  had  himself  tunneled  oat 
the  room,  and  after  part  of  the  roof  bad  fallen 
placed  a  bar  at  that  point  in  a  workmanlike 
manner,  rendering  the  roof  reasonably  safe ;  he 
having  the  option  to  do  his  own  timbering  for 
pay  or  to  have  the  company's  timberman  do  the 
work.  The  foreman  had  regularly  inspected  the 
room,  and  had  found  it  free  from  si^ns  of  weak- 
ness on  the  day  before  the  accident  Held, 
that  the  company  was  not  negligent 

Error  to  the  United  States  Court  for  the 
Central  District  of  the  Indian  Territory; 
before  Justice  T.  C.  Humphrey,  May  16,  1905. 

Action  by  D.  D.  Branson,  administrator  of 
Louis  Gamerro,  against  the  Southwestern 
Development  Con>pany.  From  b  Judgment 
for  defendant,  plaintiff  brings  error.  AflSrin- 
ed. 

On  June  30,  1004,  the  plaintiff,  plaintiff 
In  error  here,  filed  his  complaint  against  de- 
fendant, defendant  in  error  here,  and  alleged 
that  be  is  a  citizen  of  the  United  States,  and 
as  the  administrator  for  the  widow  and  next 
of  kin  of  Louis  Gamerro,  complaining  of 
the  defendant,  the  Southwestern  Develop- 
ment Company,  a  foreign  corporation,  con- 
ducting a  mining  business  In  tbe  Central  Ju- 
dicial district  of  the  Indian  Territory,  hav- 
ing an  agent  at  South  McAlester,  In  said  dis- 
trict, that  on  or  about  the  ISth  day  of  Sep- 
tember, 1908,  and  at  the  time  of  the  death 
liereinafter  complained  of,  plalntiCTs  In- 
testate was  an  employe  of  this  defendant,  by 
it  engaged  to  mine  coal  in  its  Na  4  mine, 
near  tbe  town  of  Ooalgate,  Ind.  T.;  tbat  on 
or  about  said  date,  and  for  a  period  of  about 
three  months  immediately  prior  thereto^ 
plaintiff's  intestate  bad  been  digging  coal  as 
such  employ^  in  its  said  No.  4  mine,  and  In 
a  to(»n  or  place  assigned  to  said  plaintiff's 
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intestate  by  Its  mine  foreman  or  pit  bosit-, 
tbat  on  or  about  tbe  year  1901,  at  a  point 
about  one  mile  south  of  the  town  of  Coalgate, 
Ind.  T.,  tbe  defendant  sunk  a  shaft,  which 
extends  vertically  from  the  surface  of  tbe 
earth  to  the  coal  stratum,  a  depth  of  about 
150  feet,  and  at  a  distance  of  75  yards,  more 
or  less,  north  of  said  shaft,  the  defendant  has 
driven  a  slope,  extending  in  an  easterly  di- 
rection and  following  the  slope  of  said  coal 
stratum;  that  said  slope  forms  tbe  princi- 
pal passageway  In  said  mine,  and  tbat  the 
defendant  has  from  time  to  time  In  tbe  oper- 
ation of  Its  said  mine  driven  from  either 
side  of  said  slope.  In  a  northerly  and  south- 
erly direction,  and  at  about  right  angles  with 
a  line  running  parallel  with  the  slope  of  said 
coal  stratum,  entries,  or  passageways  through 
which  defendant  moves  the  coal  mined  in 
said  mine,  and  through  which  certain  of  its 
employes  pass  to  and  from  their  work;  tbat 
there  have  been  driven  from  either  side  of 
said  entries  or  passageways  rooms,  in  which 
certain  of  defendant's  employes  mine  or  dig 
coal,  and  tbat  each  room  has  what  Is  called 
a  "neck,"  which  Is  the  opening  from  the  en- 
try into  the  room,  and  which  is  ordinarily 
about  12  feet  in  length,  measuring  from  tbe 
edge  of  tbe  entry;  that  said  shaft,  slope,  en- 
tries, and  rooms  form  the  aforesaid  No.  4 
mine  and  tbat  the  work  of  sinking  said  shaft, 
and  driving  said  slope  and  entries,  was  done 
prior  to  tbe  time  when  plaintiff's  intestate 
began  work  for  defendant  Plaintiff  says 
that  after  the  opening  of  said  slope,  entries, 
and  rooms  rock  and  earth  were  and  are  prone 
to  fall  from  the  roof  of  said  mine,  and  tbat 
it  was  defendant's  duty,  after  said  slope,  en- 
tries, and  rooms  were  driven,  to  exercise 
ordinary  and  reasonable  care  and  precaution 
to  shore  up  tbe  roof  over  said  slope  and  en- 
tries, and  also  tbe  roof  over  the  necks  of 
said  rooms,  and,  further,  that  It  was  de- 
fendant's duty  continuously,  during  all  that 
period  of  time  during  which  the  deceased 
was  in  defendant's  employ,  and  until  the 
death  hereinafter  complained  of,  to  exercise 
ordinary  and  reasonable  care,  diligence,  and 
precaution,  to  keep  the  roof  over  said  slope 
and  entries,  and  also  the  roof  over  the  necks 
of  said  rooms,  as  aforesaid,  reasonably  safe 
and  secure.  Plaintiff  says  that  his  said  in- 
testate was  engaged  In  digging  coal  In  what 
was  at  that  time  room  No.  2,  adjacent  to 
what  was  known  as  the  "dip  switch"  of  the 
fifth  south  entry  in  said  No.  4  mine;  that 
during  the  last  several  weeks  during  which 
the  deceased  was  in  the  det'^dant's  employ 
this  defendant  failed  and  neglected  to  exer- 
cise ordinary  and  reasonable  care,  diligence, 
and  precaution  to  shore  up  the  roof  of  the 
neck  of  said  room,  and  also  the  roof  of  tbe 
entry  at  the  opening  into  said  room,  and  that, 
by  reason  of  defendant's  negligence  and  fail- 
ure, the  said  roof  remained  for  a  period  of 
several  weeks  immediately  preceding  the 
death  herein  complained  of  In  a  dangerous 
and  unsafe  condition.    Plaintiff  further  says 
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that  tbe  defendant,  during  that  period  of 
several  weeks  last  above  referred  to,  knew,  or 
by  tbe  exercise  of  ordinary  and  reasonable 
care,  diligence,  and  precaution,  and  by  prop- 
er attention  to  Its  business,  could  have 
known,  that  said  roof  was  in  a  dangerous 
and  unsafe  condition.  FlalntlfT  says  that  on 
or  about  the  15th  day  of  September,  1903, 
plaintlfTs  Intestate,  In  discharging  the  duties 
of  his  said  employment,  was  obliged  for  a 
while  to  work  and  pass  under  the  roof  of  the 
entry  at  the  opening  Into  his  said  room,  and 
also  under  the  roof  of  the  neck  thereof,  and, 
while  said  Intestate  was  so  working  and  pass- 
ing thereunder,  on  said  date  great  masses  of 
stone  and  earth  from  the  roof  of  said  entry, 
and  from  the  roof  of  the  neck  of  said  room, 
by  reason  of  defendant's  negligence  and  fail- 
ure to  exercise  ordinary  and  reasonable  care 
and  precaution  to  make  and  keep  the  place 
a  reasonably  safe  place  to  work,  fell  with 
great  force  and  violence  upon  said  intestate, 
and  did  then  and  there  crush  him  to  death; 
that  in  the  month  of  May,  1892,  in  the  com- 
mune of  Bar  one.  In  the  kingdom  of  Italy, 
plalntiflfs  Intestate,  Louis  Gamerro,  and  his 
wife,  Louisa  Gamerro,  were  married  accord- 
ing to  the  laws  of  Italy;  that  as  a  result  of 
said  marriage  there  were  tK>m  to  them  two 
children,  named  Antonio  and  Maria  Gamerro, 
respectively,  eight  and  seven  years  old;  that 
the  said  Louisa  Gamerro  was  at  tbe  time  of 
and  before  the  death  of  plaintiff's  intestate 
his  lawful  wife,  and  that  the  above  named 
Antonio  and  Maria  Gamerro  are  the  legiti- 
mate children  of  said  Louis  Gamerro,  plain- 
tiff's intestate,  and  Louisa  Gamerro,  said 
Intestate's  widow,  and  that  the  said  above 
named  children  are  the  only  legitimate  chil- 
dren of  which  said  Louis  Gamerro  is  the 
father.  Plaintiff  says  that  on  the  28th  day 
of  June,  1904,  he  became  and  Is  now  by  virtue 
of  letters  of  administration  administrator 
for  tbe  said  widow  and  next  of  kin  of  the 
said  Ix>ui8  Gamerro,  and  it  is  in  tbe  capacity 
of  such  administrator,  and  for  the  benefit  of 
the  said  widow  and  next  of  kin  of  said  Louis 
Gamerro,  that  plaintiff  brings  this  suit;  that 
said  intestate  at  the  time  of  his  death  was 
34  years  old;  that  he  was  strong,  robust,  and 
vigorous;  that  his  earning  capacity  was 
from  $75  per  month  to  (90  per  month;  and 
that,  by  reason  of  his  wrongful  death  be- 
cause of  the  negligence  and  failure  of  this 
defendant  to  exercise  ordinary  and  reason- 
able care,  diligence,  and  precaution  to  provide 
and  maintain  for  him  a  reasonably  safe  place 
to  work,  tbe  said  widow  and  next  of  kin  of 
the  said  Ix>uis  Gamerro  have  been  damaged 
in  a  large  sum,  to  wit,  $20,000,  wherefore 
plaintiff  praya  judgment  for  said  amount  as 
damages,  and  for  costs.  On  the  5th  day  of 
October,  1904,  the  defendant  filed  a  demur- 
rer to  the  foregoing  complaint,  on  the  ground 
that  said  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  which 
demurrer  on  the  13th  day  of  February,  innr, 
was  overruled  by  the  court    On  the  19th  day 


of  April,  190B,  defendant  filed  Its  answer, 
and  denies  each  and  every  allegation  stated 
and  set  forth  in  plaintlfTs  complaint;  and, 
further  answering,  defendant  states  that  even 
If  said  Intestate,  Louis  Gamerro,  lost  bis  life 
at  the  time  and  place  and  in  the  manner  as 
alleged  In  said  complaint,  but  all  of  which 
is  denied,  that  same  was  not  caused  by  any 
negligence  on  the  part  of  this  defendant,  or 
of  any  of  its  agents,  servants,  or  employes, 
but  was  caused  solely  by  negligence  on  tbe 
part  of  the  said  Louis  Gamerro;  and,  fur- 
ther answering,  defendant  states  that  the 
widow  and  next  of  kin  of  said  Louis  Gamer- 
ro are  not  citizens  of  the  United  States  nor 
residents  thereof,  but  are  aliens  and  non- 
residents, and  were  such  at  the  date  of  the 
alleged  injury,  and  were  such  at  the  com- 
mencement of  this  action,  and  are  such  at 
this  time,  and  have  always  been  such,  and 
by  reason  of  these  facts.  If  the  allegations  of 
the  complaint  are  true,  recovery  in  this  ac- 
tion cannot  be  had,  and  asks  Judgment  for 
its  costs.  On  the  16th  day  of  May,  1905,  the 
case  was  tried  before  a  Jury,  which  returned 
following  verdict:  "We,  the  jury,  find  the 
issues  in  favor  of  the  defendant.  A.  W. 
Knox,  Foreman."  Judgment  was  rendered 
upon  the  verdict,  and  on  May  19,  1S05,  mo- 
tion for  new  trial  was  filed,  which  motion 
on  the  25th  day  of  May,  1905,  was  overruled, 
to  which  ruling  plaintiff  excepted  and  askod 
and  was  allowed  60  days  to  prepare  and  file 
bill  of  exceptions.  On  July  24,  1905,  a  peti- 
tion for  writ  of  error  and  assignments  of 
error  were  filed  and  allowed,  and  case  brought 
to  this  court 

James  B.  Wood,  for  plaintiff  In  error. 
Clifford  L.  Jackson  and  J.  O.  Bolls,  for  de- 
fendant in  error. 

TOWNSBND,  J.  (after,  stating  the  facts 
as  above).  Plaintiff  In  error  has  filed  six 
assignments  of  error,  as  follows: 

"First  The  court  erred  In  giving  to  the 
Jury,  upon  request  of  the  defendant  the  In- 
struction embodied  In  pHtlntitTs  first  origi- 
nal assignment  of  error,  to  wit:  'I  will  say 
this,  gentlemen  of  the  Jury,  if  you  find  from 
the  testimony  that  tbe  deceased  did  his  own 
timbering  and  propping  and  that  after  tm- 
dertaklng  to  timber  and  prop  his  own  room 
he  failed  to  do  that  sufficiently  or  If  be  did 
It  in  an  unskillful  way  and  the  Injury  oc- 
curred, then,  of  course,  the  defendant  would 
not  be  liable  under  those  circumstances.' 

"Second.  The  court  should  have  given  to 
the  Jury,  as  requested  by  the  plaintiff,  the 
instruction  embodied  In  the  second  original 
assignment  of  error,  to  wit:  'On  the  ques- 
tion of  the  deceased's  knowledge  of  the  con- 
dition of  the  situation,  you  are  instructed 
that  if  you  find  from  the  testimony  In  this 
case  that  the  deceased  was  an  ordinary  min- 
er, without  experience  In  watching  or  car- 
ing for  roofs  lu  slopes  and  entries  and  pas- 
sageways in  mines,  the  fact  that  he  might 
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have  Been,  or  the  fact  that  be  knew,  that 
there  were  defects  In  the  roof  of  the  mine 
where  he  was  killed,  will  not  defeat  plain- 
tiff's right  to  recover,  unless  a  reasonably 
prudent  and  intelligent  man,  under  circum- 
stances like  those  surrounding  the  deceased, 
would  hare  known  and  realized  and  appre- 
ciated the  dangers  which  those  defects  in- 
dicated.' 

"Third.  The  court  should  have  given  to 
the  Jury,  as  requested  by  plalntifT,  the  in- 
struction covered  by  plaintlfTs  third  original 
assignment  of  error,  to  wit:  The  court  in- 
structs you  that  if  you  find  from  the  evidence 
in  this  case  that  the  deceased  was  engaged 
as  a  coal  digger  in  the  defendant's  mine, 
whatever  may  have  been  the  deceased's  duty 
with  reference  to  timi)erlng  the  roof  of  the 
rooms  and  chambers  from  which  he  removed 
the  coal.  It  was  the  defendant's  duty,  after 
the  mine  was  once  opened  up  and  timbered, 
to  exercise  ordinary  care  and  diligence  to 
see  that  the  timbers  were  properly  set,  and 
to  keep  them  in  proper  condition  and  re- 
pair, and  for  this  purpose  it  was  the  de- 
fendant's duty  to  exercise  ordinary  care 
and  diligence  to  provide  a  competent  in- 
spector to  make  timely  inspections  of  the 
timbers,  walls,  and  roof -of  the  mine,  to  the 
end  that  the  deceased  might  not  be  injured 
by  defects  or  dangers  which  a  competent  In- 
spector would  discover  and  remove.' 

"Fourth.  The  court  should  have  given  to 
the  Jury,  upon  plalntifTs  request,  the  In- 
struction covered  by  plaintiff's  sixth  original 
assignment  of  error,  to  wit:  'It  Is  contended 
by  the  defendant  that  the  proof  shows  that 
the  deceased  negligently  erected  the  timbers 
supporting  the  roof  of  the  mine  at  the  place 
where  he  was  killed,  and  that  he  thereby  be- 
came the  author  of  his  own  misfortune.  As 
to  that  feature  of  the  case,  the  court  in- 
structs you  that  even  though  the  deceased 
did  negligently  erect  such  timbers,  should 
you  find  that  he  did,  If  you  find  that  the 
defendant  knew  or  could,  by  the  exercise  of 
ordinary  care  and  prudence,  have  known  of 
such  negligence  on  the  part  of  the  deceased, 
and  if  you  find  that  the  defendant,  after  it 
knew  or  ought  to  have  known  of  the  negli- 
gent manner  in  which  such  timl>er8  had  been 
erected,  could,  by  the  exercise  of  ordinary 
care  and  precaution,  have  avoided  the  in- 
jurious consequences  of  the  deceased's  neg- 
ligence, then  such  negligence  on  the  part  of 
the  deceased  will  not  defeat  plaintiff's  right 
to  recover  in  this  action.' 

"Fifth.  The  court  should  have  given  to  the 
Jury,  upon  plaintiff's  request,  the  Instruction 
covered  by  plalntifTs  seventh  original  as- 
signment of  error,  to  wit:  'In  this  case  the 
plaintiff,  to  recover  of  the  defendant  the 
loss  that  has  been  sustained  by  the  deceased's 
widow  and  next  of  kin,  charges  the  defend- 
ant with  having  negligently  failed  to  per- 
form its  duties  in  the  matter  of  providing 
and  maintaining  for  the  deceased  a  reason- 
ably safe  place  to  work,  and  the  defendant, 


to  defeat  the  action,  says  that  the  deceased, 
in  going  Into  the  place,  and  continuing  to 
work  therein,  with  the  knowledge  which  he 
had  acquired  of  the  condition  of  the  roof  at 
and  about  the  mouth  of  his  room,  failed  to 
exercise  that  care  for  his  own  safety  that 
an  ordinarily  prudent  and  Intelligent  man, 
as  a  miner,  under  similar  circumstances,  and 
in  a  like  situation,  would  have  used.  So 
there  are  In  this  case  a  charge  and  a  counter- 
charge of  negligence.  Negligence,  the  court 
instructs  you,  is  a  relative  term.  What  could 
and  should  be  regarded  as  gross  negligence 
in  one  person  would  not  be  even  negligence 
in  another.  The  conduct  of  a  certain  In- 
dividual in  doing  a  certain  thing,  or  In  going 
into  a  certain  place,  might,  without  ques- 
tion, be  regarded  as  negligence,  while  the 
same  conduct  of  a  different  individual  in 
doing  the  same  thing,  or  in  going  into  the 
same  place,  would  be  negligence,  the  differ- 
ence arising  from  the  inequality  of  the  com- 
petency of  the  two  individuals  to  know  and 
to  understand  and  to  appreciate  the  condi- 
tion of  the  situation.  Then,  in  your  efforts 
to  determine  whether  or  not  the  defendant 
and  the  deceased,  or  either  of  them,  were 
negligent  In  the  discharge  of  their  respective 
duties  In  and  alwut  the  place  where  the  de- 
ceased was  killed,  it  will  be  your  duty  to  con- 
sider their  respective  capacities  to  know  and 
to  understand  and  to  appreciate  the  condi- 
tion of  the  roof  of  the  mine  where  the  ac- 
cident happened.  Was  the  defendant's  con- 
duct, with  regard  to  the  place  in  its  mine 
where  the  deceased  was  killed,  such  conduct 
as  an  ordinarily  prudent  and  intelligent  em- 
ployer would  have  had,  having  the  knowl- 
edge which  the  defendant  had  of  the  condi- 
tion of  the  roof  in  its  mine,  and  having  the 
exiwrience  which  the  defendant  had  had  in 
the  operation  of  the  same?  And  did  the  de- 
ceased, by  going  into  the  place,  and  by  con- 
tinuing to  work  therein,  after  having  ac- 
quired the  knowledge  which  he  had  of  the 
condition  of  the  roof,  thereby  commit  an  act 
which  an  ordinarily  prudent  and  intelligent 
miner,  in  a  like  situation,  and  under  similar 
circumstances,  would  have  refrained  from 
doing?  These  are  questions  for  you  to  an- 
swer.' 

"Sixth.  The  court  should  have  given  to  the 
Jury,  upon  the  request  of  the  plaintiff,  the 
Instruction  covered  by  plaintiff's  eighth  as- 
signment of  error,  to  wit:  The  court  in- 
structs you  that  If  you  find  from  the  evi- 
dence in  this  case  that  the  deceased  reckless- 
ly and  heedlessly  exposed  himself  to  a  known 
danger,  the  plaintiff  cannot  recover ;  but  you 
are  instructed  that  the  dangers  from  the  roof 
at  the  place  where  he  was  killed,  and  not 
the  defects  merely,  must  have  been  so  ob- 
vious and  threatening  that  a  reasonably  pru- 
dent man,  as  a  miner,  in  a  like  situation, 
and  under  similar  circumstances,  would  have 
avoided  them  In  order  to  charge  the  de- 
ceased with  such  negligence  as  would  defeat 
this  action.    And  in  this  same  connection,  if 
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yon  And  that  the  deceased  was  an  ordinair 
miner,  without  experience  in  watching  and 
caring  for  roofs  In  mines,  the  court  Instmcta 
you  that  In  your  deliberations  to  determine 
whether  or  not  tlie  conduct  of  the  deceased 
In  going  into  the  place  where  he  was  killed, 
and  In  continuing  to  work  therein,  was  such 
as  to  defeat  the  action,  It  will  be  your  duty 
to  consider  the  Inequality  between  the  com- 
petency of  a  man  skilled  and  experienced  In 
caring  for  and  watching  roofs  In  mines  and 
the  competency  of  a  man  with  only  the  ex- 
perience of  an  ordinary  miner.  A  skillful 
and  competent  Inspector  or  mine  foreman, 
such  as  the  defendant  was  required  to  pro- 
vide for  the  proper  inspection  and  care 
of  the  roof  In  Its  mines,  would  realize  and 
apprehend  and  foresee  great  and  unusual 
dangers  from  a  defective  place  In  the  roof, 
while  an  ordinary  miner,  without  such  ex- 
perience and  competency,  might  not  know 
and  appreciate  the  dangers  entailed  In  such 
defects.' " 

The  first  error  assigned  is  the  charge  of 
the  court  given  upon  request  of  defendant, 
and  which  plaintiff  In  error  says  Is  his  "prin- 
cipal and  most  serious  complaint,"  because 
"knowledge,  or  want  of  knowledge.  Is  one 
of  the  things  that  make  negligence  a  relative 
term.  Knowledge,  or  the  want  of  It,  Is  one  of 
the  distinguishing  marks  used  in  the  deter- 
mination of  the  question  of  negligence." 
This  Is  discarded  by  the  Instruction,  as  "it 
declared,  in  effect,  that  the  deceased's  act 
of  once  making  repairs  In  the  place  as  a 
precautionary  step  to  protect  himself  from 
danger  constituted  bim,  and  he  should  for- 
ever afterwards  remain,  the  absolute  guar- 
antor of  his  own  safety.  It  stood  without 
any  qualification  as  to  what  knowledge  the 
deceased  or  others  had  or  might  have  had 
of  the  condition  of  the  place  after  the  repairs 
had  been  made."  The  court,  in  giving  that 
charge,  "quit  the  realm  of  negligence,  and 
told  the  Jury,  In  effect,  that.  If  the  deceased 
did  the  work  of  propping  and  timbering,  and 
that  if  after  undertaking  to  do  it  be  failed 
to  do  It  'sufficiently'  or  failed  to  do  It  in  a 
'skillful  way,'  such  failure  on  his  part  would 
prevent  for  all  time  to  come  a  recovery  for 
an  Injury  befalling  him  at  that  place.  These 
are  terms  that  have  not  yet  been  adopted 
by  the  courts  and  made  applicable  to  the  law 
of  negligence  or  of  contributory  negligence. 
The  term  'sufficlenf  Is  absolute.  The  term 
'negligence'  is  relative.  It  has  a  flexible  na- 
ture. Acting  upon  the  requested  Instruction, 
which  if  given  would  have  been  clearly  er- 
roneous, the  Jury  could  probably  have  gotten 
to  the  Issues  in  the  case  and  have  arrived 
at  a  proper  verdict;  but  with  the  Instruc- 
tions given  In  answer  to  the  request  It  was 
Impossible  for  them  to  even  approach  a  con- 
sideration of  the  question  as  to  whether  or 
not  the  deceased  and  the  defendant  in  error, 
or  either  of  them,  were  negligent,  the  real 
issue  In  the  case." 

There  can  be  no  doubt  that  the  real  ques-  | 


tion  in  the  case  Is  one  of  negligence,  and, 
further,  that  In  the  first  Instance  the  burden 
of  proving  negligence  rests  upon  the  plain- 
tiff; and,-  If  the  plaintiff  fails  to  establish 
any  negligence.  It  Is  unquestionably  the  duty 
of  the  court  not  to  submit  the  case  to  the 
Jury  ftt  all,  but  to  direct  a  verdict  for  the  de- 
fendant In  Patton  v.  T.  &  P.  Ry.  Co.,  179 
n.  S.  658,  21  Sup.  Ct.  275,  45  L.  Ed.  361. 
Judge  Brewer,  in  delivering  the  opinion  of 
the  court,  said :  "That  there  are  times  when 
it  is  proper  for  a  court  to  direct  a  verdict  Is 
clear.  'It  Is  well  settled  ttat  the  court  may 
withdraw  a  case  from  them  altogether,  and 
direct  a  verdict  for  the  plaintiff  or  the  de- 
fendant, as  the  one  or  the  other  may  b^  prop- 
er, where  the  evidence  Is  undisputed,  or  Is  of 
such  conclusive  character  that  the  court,  in 
the  exercise  of  a  sound  Judicial  discretion, 
would  be  compelled  to  set  aside  a  verdict  re- 
turned in  opposition  to  It.  Pbcenlx  Ins.  Co. 
V.  Doster,  106  U.  S.  30,  32,  1  Sup.  Ct  18,  27 
li.  Ed.  65;  Griggs  v.  Houston,  104  U.  S.  ^3, 

26  L.  Ed.  840;  Randall  v.  Baltimore  &  Ohio 
Ballroad,  109  U.  S.  478,  482,  3  Sup.  Ct  322, 

27  li.  Ed.  1003;  Anderson  County  Commis- 
sioners V.  Beal,  113  U.  S.  227,  241,  6  Sup.  Ct 
433,  28  U  Ed.  966;  Scbofleld  v.  Chicago  &  St 
Paul  Railway  Co.,  114  U.  S.  615,  618,  5  Sup. 
Ct  1125,  29  L.  Ed.  224.'  Delaware,  etc..  Ball- 
road  V.  Converse,  139  U.  S.  4G9,  472,  11  Sup. 
Ct.  569,  35  li.  Ed.  213.  See,  also,  Aerkfetz  v. 
Humphreys,  145  TI.  S.  418,  12  Sup.  Ct  835,  36 
li.  Ed.  758;  Elliott  v.  Chicago,  Milwaukee, 
etc..  Railway,  150  U.  S.  245, 14  Sup.  Ct  85,  37 
li.  Ed.  1068."  The  court  says  that  cases  are 
not  to  be  lightly  taken  from  the  Jury ;  "hence 
it  is  seldom  that  an  appellate  court  reverses 
the  action  of  a  trial  court  in  declining  to  give 
a  peremptory  instruction  for  a  verdict  one 
way  or  the  other.  At  the  same  time,  the 
Judge  is  primarily  responsible  for  the  Just 
outcome  of  the  trial.  He  Is  not  a  mere  mod- 
erator of  a  town  meeting,  submitting  ques- 
tions to  the  Jury  for  determination,  nor  sim- 
ply ruling  on  the  admissibility  of  testimony, 
but  one  who  in  our  Jurisprudence  stands 
charged  with  full  responsibility."  And  in 
case  of  an  action  for  damages  by  an  employ^ 
"•  •  •  It  Is  not  sufiScient  for  the  employe 
to  show  that  the  employer  may  have  been 
guilty  of  negligence.  The  evidence  must 
point  to  the  fact  that  he  was.  And  where 
the  testimony  leaves  the  matter  uncertain, 
and  shows  that  any  one  of  half  a  dozen 
things  may  have  brought  about  the  Injury, 
for  some  of  which  the  employer  is  responsi- 
ble and  for  some  of  which  he  is  not,  it  Is 
not  for  the  Jury  to  guess  between  these  half 
a  dozen  causes  and  find  that  the  negligence 
of  the  employer  was  the  real  cause,  when 
there  is  no  satisfactory  foundation  In  the  tes- 
timony for  that  conclusion.  If  the  employe 
la  unable  to  adduce  suRlcient  evidence  to 
show  u^ligence  on  the  part  of  the  employ- 
er. It  is  only  one  of  the  many  cases  In  which 
the  plaintiff  falls  In  his  testimony,  and  no 
mere  sympathy  for  the  unfortunate  Tictlm 
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of  an  accident  justifies  any  departure  from 
settled  rules  of  proof  resting  upon  all  plain- 
tiffs." In  C.  &  N.  W.  Ry.  Co.  v.  O'Brien,  132 
Fed.  596,  67  C.  C.  A.  421,  the  court  said: 
"The  burden  of  proof  Is  npon  blm  who  as- 
serts that  the  employer  was  negligent.  This 
burden  cannot  be  discharged  by  mere  proof 
of  the  occurrence  of  the  accident."  The  court 
In  this  case  quoted  with  approval  the  follow- 
ing: •■in  Wormell  v.  Railroad  Co.,  79  Me. 
397,  10  Atl.  49,  1  Am.  St.  Rep.  321,  the  court 
said :  There  Is  no  presumption  of  negligence 
on  the  part  of  the  defendant  from  the  fact 
alone  that  an  accident  has  happened,  or  that 
the  plaintiff  has  received  an  injury  while  In 
the  employment  of  the  defendant.*"  In  1 
Sutherland  on  Damages  (3d  Ed.)  §  3,  It  is  said  : 
"Sec.  3.  'Damnum  absque  injuria;  Injuria 
sine  damno.'  The  right  to  damages  constitut- 
ing a  legal  cause  of  action  requires  the  con- 
currence of  two  things:  That  the  party 
claiming  them  has  suffered  an  Injury;  and 
that  there  Is  some  other  person  who  is  legal- 
ly answerable  for  having  caused  It.  If  one 
suffers  an  injury  for  which  no  one  Is  liable, 
It  gives  no  legal  claim  for  damages.  It  Is 
damnum  absque  Injuria."  In  Watson  on 
Damages,  {  2,  it  Is  said:  "Sec.  2.  'Damnum 
absque  Injuria.'  Where  there  has  been  no 
violation  of  a  right,  the  situation  is  described 
as  damnum  absque  Injuria,  In  which  circum- 
stances a  recovery  Is  not  permitted,  no  mat- 
ter to  what  extent  the  plaintiff  may  have 
austalned  damages.  'One  cannot  always  look 
to  others,'  It  has  been  said,  'to  make  compen- 
sation for  injuries  received.  Many  accidents 
occur,  the  consequences  of  which  the  sufferer 
must  bear  alone.' "  It  Is  therefore  necessary 
to  examine  the  evidence  In  this  case  on  be- 
half of  plaintiff  to  ascertain  if  there  is  proof 
of  the  negligence  of  the  defendant,  wlilch, 
under  the  law,  makes  the  defendant  liable  In 
damages.  If  the  plaintiff  In  error  has  failed 
In  that  re8i)ect,  It  becomes  wholly  immaterial 
whether  the  court  in  its  instructions  to  the 
jury  declared  the  law  correctly  or  otherwise, 
as  in  that  event  the  requested  Instruction  of 
the  defendant  should  have  been  submitted, 
and  the  jury  directed  to  return  a  verdict  for 
defendant. 

Before  examining  the  evidence,  let  us  see 
what  duties  and  obligations  under  the  law 
were  Imposed  upon  the  defendant  in  this 
case.  In  Western  Coal  A  Mining  Co.  v.  In- 
graham,  70  Fed.  219, 17  C.  C.  A.  71,  from  the 
Circuit  Court  of  Appeals,  Eighth  Circuit,  the 
court  said :  "The  issue  was  whether  tlie  de- 
fendant had  discharged  its  duty  to  the  plain- 
tiff In  furnishing  him  with  a  reasonably  safe 
place  in  which  to  work.  The  mine  had  been 
timbered  long  before  the  plaintiff  went  to 
work  therein,  and  the  accident  resulted  from 
a  defect  In  that  timbering.  It  is  not  claimed 
that  the  plaintiff  had  anything  to  do  with 
this  timbering,  or  that  it  was  any  part  of  his 
duty  to  inspect  or  repair  the  same.  What- 
ever may  be  the  dnty  of  coal  miners  with 
reference  to  timbering  the  slopes  and  roofs 


of  the  rooms  from  which  they  remove  the 
coal,  the  rule  Is  well  settled  that,  after  a 
mine  is  once  opened  and  timbered,  it  Is  the 
duty  of  the  owner  or  operator  to  use  reason- 
able care  and  diligence  to  see  that  the  tim- 
bers are  properly  set,  and  keep  them  In  prop- 
er condition  and  repair.  For  this  purpose.  It 
Is  bis  duty  to  provide  a  competent  mining 
boss  or  foreman  to  make  timely  Inspections 
of  the  timbers,  walls,  and  roof  of  the  mine, 
to  the  end  that  the  miners  may  not  be  Injur- 
ed by  defects  or  dangers  which  a  competent 
mining  boss  or  foreman  would  discover  and 
remove.  This  Is  a  positive  duty  which  the 
master  owes  the  servant.  .  A  neglect  to  ijer- 
form  this  duty  Is  negligence  on  the  part  of 
the  master."  In  the  case  just  cited:  "The 
mine  had  been  tlml)ered  long  before  the  plain- 
tiff (Ingraham)  went  to  work  therein,  and 
the  accident  resulted  from  a  defect  in  that 
timbering.  It  Is  not  claimed  that  th6  plain; 
tiff  bad  anything  to  do  with  this  timbering, 
or  that  It  was  any  part  of  his  duty  to  inspect 
or  repair  the  same."  In  Union  Pac.  Ry.  Co. 
V.  Jarvi,  53  Fed.  65,  8  C.  C.  A.  433,  the  court 
said:  "It  is  the  duty  of  the  employer  to  exer- 
cise ordinary  care  to  provide  a  reasonably 
safe  place  in  which  his  employ^  may  perform 
his  service.  •  •  •  It  Is  his  duty  to  use 
diligence  to  keep  this  place  in  a  reasonably 
safe  condition,  so  that  bis  servant  may  not 
be  exposed  to  unnecessary  and  unreasonable 
risks.  The  care  and  diligence  required  of  the 
master  is  such  as  a  reasonably  prudent  man 
would  exercise  under  like  circumstances  in 
order  to  protect  his  servants  from  Injury. 
It  must  be  commensurate  with  the  character 
of  the  service  required,  and  with  the  dangers 
that  a  reasonably  prudent  man  would  appre- 
hend under  the  circumstances  of  each  partic- 
ular case.  •  •  •  For  a  failure  to  exercise 
this  care,  resulting  In  the  Injury  of  the  em- 
ploy$,  the  employer  is  liable;  and  this  duty 
and  liability  extend,  not  only  to  the  unrea- 
sonable and  unnecessary  risks  that  are  known 
to  the  employer,  but  to  such  as  a  reasonably 
prudent  man  In  the  exercise  of  ordinary  dili- 
gence— diligence  proportionate  to  the  occa- 
sion— would  have  known  and  apprehended. 
Cook  V.  Railroad  Co.,  84  Minn.  45,  24  N.  W. 
311 ;  Hayden  v.  Manufacturing  Co.,  29  Conn. 
548;  Noyes  v.  Smith,  28  Vt.  59,  05  Am.  Dec. 
222;  Gibson  v.  Railroad  Co.,  46  Mo.  163,  2 
Am.  Rep.  497;  Nadau  v.  Lumber  Co.,  76  Wis. 
120,  43  N.  W.  1135,  1137,  20  Am.  St.  Rep.  29 ; 
Hutchinson  v.  Railroad  Co.,  5  Exch.  343; 
Huddleston  v.  Machine  Shop,  106  Mass.  282; 
Snow  V.  Railroad  Co.,  8  Allen  (Mass.)  441,  85 
Am.  Dec.  720;  Sullivan  v.  Manufacturing 
Co.,  118  Mass.  896 ;  Ryan  v.  Fowler,  24  N.  T. 
410,  82  Am.  Dec.  315 ;  Patterson  v.  Railway 
Co.,  76  Pa.  389,  18  Am.  Rep.  412;  Swoboda  v. 
Ward,  40  Mich.  420.  •  •  •  While  the 
master  is  not  a  guarantor  or  Insurer  of  the 
safety  of  the  place  in  which  be  puts  his  serv- 
ant, or  of  the  safety  of  the  tools  or  machin- 
ery which  he  furnishes,  he  Is  In  every  case 
bound  to  exercise   that  care  and  diligence 


Digitized  by 


Google 


698 


104  SOUTHWESTERN  REPORTER. 


(Ind.  T. 


proportionate  to  the  occupation  and  the  oc- 
casion which  a  reasonably  Intelligent  and 
prudent  man  would  use  under  like  clrcum- 
Btances  both  to  provide  and  keep  In  rea- 
sonably safe  condition  the  place  ot  work 
and  the  machinery  and  appliances  requi- 
site to  Its  performance.  •  •  •  On  the 
other  hand.  It  Is  the  duty  of  the  servant  to 
exercise  that  degree  of  care,  commensurate 
with  the  character  of  bis  occujiatlon  and  the 
occasion,  which  a  reasonably  prudent  person 
would  employ  under  like  circumstances  in 
order  to  protect  himself  from  injury;  and. 
If  he  falls  to  exercise  this  care,  he  cannot  re- 
cover of  the  master  for  an  Injury  to  which 
his  own  negligence  has  contributed  even 
though  his  master  has  failed  to  exercise  due 
care  on  bis  part.  He  cannot  recklessly  ex- 
pose himself  to  a  known  danger,  or  to  a  dan- 
ger which  an  ordinarily  prudent  and  Intelli- 
gent man  would,  In  his  situation,  have  ap- 
prehended, and  then  recover  of  the  master 
for  an  Injury  bis  own  recklessness  has  caus- 
ed. Cunningham  v.  Railway  Co.  (0.  O.)  17 
'FeA.  882,  886;  Bunt  v.  Mining  Co.,  138  U.  S. 
483,  485,  11  Sup.  Ct  464.  34  L.  Ed.  1031; 
Railroad  Co.  v.  Jones,  95  U.  S.  439,  443,  24 
L.  Ed.  606;  Kane  v.  Railway  Co.,  128  U.  S. 
91,  94,  9  Sup.  Ct  18,  32  L.  Ed.  339 ;  Goodlett 
V.  Railroad,  122  U.  S.  391,  411,  7  Sup.  Ct 
1254,  30  L.  Ed.  1030;  Kresanowskl  v.  Rail- 
road Co.  (C.  C.)  18  Fed.  229,  234,  235 ;  Rail- 
road Co.  V.  Nickels,  4  U.  8.  App.  369,  1  C.  0. 
A.  625,  50  Fed.  718 ;  Railroad  Ca  v.  Davis, 
53  Fed.  61,  3  C.  0.  A.  429."  The  court  in  this 
last  case  states  the  rule  that  controls,  wheth- 
er It  Is  a  question  for  the  jury  or  the  court 
as  follows:  "The  ordinary  care  which  the 
parties  are  required  to  use  in  the  discharge 
of  their  re^ectlve  duties  to  each  other  so 
varies  with  the  situation  of  the  parties  and 
the  circumstances  of  each  particular  case,  the 
measurement  of  It  depends  so  much  upon 
knowledge  and  experience  of  practical  busi- 
ness affairs,  that  the  policy  of  the  law  to 
relegate  these  questions  to  the  determination 
of  12  practical  men  has  long  been  settled. 
It  is  only  when  the  facts  are  undisputed, 
and  are  such  that  reasonable  men  can  fairly 
draw  but  one  conclusion  from  them,  that  the 
question  of  negligence  Is  ever  considered  one 
of  law  for  the  court.  Railway  Co.  v.  Ives,  144 
U.  S.  409,  417,  12  Sup.  Ct  679.  36  L.  Ed.  485; 
Railway  Co-  t.  Converse,  139  U.  S.  469,  11 
Sup.  Ct  569,  35  L.  Ed.  213;  Railroad  Co. 
V.  Pollard,  22  Wall.  (D.  S.)  841,  22  L.  Ed. 
877 ;  Bennett  v.  Insurance  Co.,  39  Minn.  254, 
39  N.  W.  488;  Abbott  v.  Railway  Co..  30 
Minn.  482,  16  N.  W.  266."  While  the  facts  In 
the  foregoing  cases  are  not  the  «ame  as  in  the 
case  at  bar,  yet  it  is  believed  the  principles 
laid  down  control  this  case,  and,  both  be- 
ing decisions  of  the  Eighth  Circuit,  are  cour 
trolling  so  far  as  this  court  is  concerned. 

The  bill  of  exceptions  contains  ail  the  evi- 
dence, and  we  here  set  forth  ail  testimony  bear- 
ing on  the  negligence  of  either  party.  Ed  Wat- 
kins  testified:   "Q.  Tell  whether  or  not  yoa 


remember  the  Instance  of  the  falling  of  the 
roof  and  the  killing  of  Louis  Gamerro  in  the 
company's  mine  in  the  fall  of  the  year  1903? 
A,  State  what  I  know  about  it?  Q.  Yes; 
state  whether  or  not  you  know  anything 
about  it?  A.  Yes,  sir;  I  was  right  alongside 
of  him  when  he  was  killed.  Q.  What  were 
you  doing?  A.  I  was  driving  a  mule.  Q. 
What  did  you  have  hitched  to  the  mule?  A. 
I  had  three  cars.  Q.  What  did  you  do  with 
those  cars?  A.  I  went  to  make  the  trip  out 
of  the  top  entry  into  the  back  entry  with  the 
three  empty  cars.  I  took  them  down  into 
the  back  entry  and  delivered  one  car  at  No.  1 
room,  and  the  mule  went  on  by  No.  2  room 
where  Gamerro  was  working.  I  hollered 
down  to  uncouple  the  car  and  delivered  the 
car,  and  I  saw  Gamerro —  Q.  Where  was 
this,  right  at  the  mouth  of  the  room?  A. 
Yes,  sir;  right  in  front  of  mouth  of  the 
room  I  saw  Gamerro  standing  at  the  switch. 
I  started  the  mule  with  the  car.  Just  then 
I  started  it  up  and  a  rock  struck  me  on  the 
head  and  shoulder,  crushing  me  to  the  high 
side  of  the  rib.  The  heavy  part  of  the  rock 
fell  back  in  the  switch  where  he  was.  By 
the  Court:  Was  that  on  an  entry,  or  the  roof 
of  the  room?  A.  The  mouth  of  the  room 
where  he  got  killed.  Q.  The  mouth  of  the 
room  was  where  it  fell,  was  It?  A.  The  edge 
of  the  rock  come  on  the  right  side  of  the  en- 
try where  I  was  standing.  By  Mr.  Wood: 
Q.  You  were  on  the  opposite  side  of  the  cars 
from  him?  A.  Yes;  I  was  on  the  entry, 
and  be  was  in  the  room.  Q.  How  far  was 
he  from  you  at  that  time?  A.  He  was  the 
width  of  the  car  and  about  three  feet  inside 
the  switch.  Q.  Yon  had  been  along  there 
several  times  that  day?  A.  I  had  been  in 
that  room  three  or  four  times  that  morning; 
pulled  three  or  four  cars  from  it  •  •  • 
Q.  Now,  in  going  into  the  rooms,  you  al- 
ways watched  to  see  if  there  was  any  dan- 
ger, did  you?  A.  Well,  I  always  noticed.  Q. 
Had  you  noticed  any  dangerous  condition  of 
the  room  in  going  out  and  in  there  that  day? 
A.  Not  any  more  tlian  any  other  day.  Q. 
This  rock,  then,  that  killed  Gamerro^  fell 
straight  down  about  three  feet  back  from  the 
entry,  and  caught  him  while  he  was  standing 
there,  and  then  slipped  off,  did  it  out  into 
the  entry?  A.  Yes,  sir.  Q.  Now,  I  will  ask 
you  If  it  is  not  a  fact  that  you  had  not  no- 
ticed anything  unusual  about  the  place  where 
Gamerro  was  working  that  morning?  A.  No; 
I  -had  never  noticed  anything  strange  around 
there  that  morning.  Q.  I  will  ask  you  if  it 
isn't  a  fact  that  there  was  nothing  there  that 
led  you  to  believe  that  there  might  t>e  a  fall 
going  to  happen?  A.  No,  sir.  Q.  You  saw 
nothing  of  that  kind?  A.  No,  sir;  nothing  of 
that  kind.  Q.  You  saw  no  indications  of  dan- 
ger there,  did  you,  that  morning?  A.  No,  sir; 
not  that  morning.  Q.  And  you  always  kept 
a  close  lookout  for  signs  of  danger,  didn't 
you?    A.  Yes,  sir;   I  always  tried  to." 

J.  W.  Alexander  testified:  "Q.  State  wheth- 
er or  not  you  Imew  Louis  Gamerro?    A.  I 
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knew  him  when  I  saw  him.  I  was  not  per- 
sonally acquainted  with  the  man.  Q.  State 
whether  or  not  yon  and  he  were  In  the  same 
entry?  A.  He  worked  on  the  same  entry  that 
I  worked  In.  Q.  What  entry  was  that?  A. 
It  was  the  fifth  south.  Q.  What  did  Louis 
Gamerro  do,  If  you  know?    A.  He  dug  coal. 

•  •  •  Q.  State  to  the  court  and  to  the 
Jury  whether  or  not  you  remember  the  In- 
cident of  a  fall  from  the  roof  at  the  mouth 
of  that  room  prior  to  the  time  of  the  acci- 
dent In  which  he  was  killed?  A.  There  was 
a  fall  of  top  coal,  or  what  they  term  'honey,' 
that  was  on  the  entry,  that  fell  prior  to  his 
being  killed.  Q.  Do  you  remember  the  in- 
cident? Do  you  remember  seeing  the  coal,  the 
boney,  there?  A.  Tee,  sir.  •  •  •  Q.  Did 
you  say  anything  to  the  deceased  Gamerro 
about  the  place  before  he  died?  A.  Yes,  sir. 
Q.  Was  it  after  the  fall?  A.  Yes,  sir;  I  was 
there  the  morning  when  the  top  coal  fell.  Q. 
You  saw  him?  A.  Yes,  sir.  Q.  Tell  the  Jury 
what  yon  said  to  him,  if  anything?  A.  I 
told  him  be  had  better  put  a  bar  at  that  place 
in  order  to  steady  or  hold  the  roof.  Q.  How 
long  was  it  now  after  this  timbering  was  put 
up  until  the  accident  in  which  Gamerro  was 
killed.  If  yon  remember?  A.  I  don't  remem- 
ber exactly  how  long  it  was.  Q.  About  how 
long?  A.  Well,  It  was  somewhere  between  I 
expect  15  days,  12  or  15  days,  or  a  month, 
perhaps  longer;    I  couldn't  say  as  to  that. 

•  •  •  Q.  Now,'  state  to  the  jury  whether 
or  not  from  such  experience  you  considered 
that  place  reasonably  safe  and  secure  and 
adequately  timbered  and  sufficiently  timber- 
ed. A.  I  considered  It  reasonably  safe  for 
the  time  being.  While  I  didn't  consider  it 
timbered  sufficiently,  it  was  not  timbered  in 
the  way  it  should  have  been.  •  ♦  •  Q. 
After  the  bar  was  put  In  there  you  didn't 
pay  much  attention  to  the  place,  did  you?  A. 
I  made  no  special  examination  of  It;  no,  sir. 

'  Q.  After  that  was  put  in  you  considered  it  to 
be  safe,  temporarily?  A.  Reasonably  safe. 
Q.  Now,  when  yon  called  Oamerro's  atten- 
tion to  the  condition,  he  put  in  a  bar  in  a 
good  workmanlike  manner,  did  he  not?  A. 
Yes,  sir.  Q.  Now,  It  was  where  that  bar 
was  put  in  that  be  was  killed,  wasn't  it?  A. 
Yes,  sir.  •  •  •  Q.  Did  you  ever  put  In 
any  of  these  cross-bars  yourself?  A.  Yes,  sir.  - 
Q.  Did  you  ever  put  any  in  In  that  mine  out 
there?  A.  Yes,  sir.  Q.  What  did  the  com- 
pany pay  yon  when  you  would  put  those  In? 
A.  33%  cents,  I  think.  Q.  Were  you  digging 
coal  at  the  time  yon  put  them  in?  A.  Yes, 
sir.  Q.  Pnt  them  In  your  room?  A.  In  the 
entry;  yes,  sir.  Q.  When  you  would  And 
there  was  any  danger  there  you  would  put 
in  a  cross-bar,  and,  when  it  came  pay  day 
they  would  pay  you  S3  cents  for  each  one, 
did  they?  A.  Yee,  sir.  •  •  •  Q.  It  te  not 
infrequent  for  them  to  put  up'  their  own  bra- 
cings who  are  digging  coal?  A.  No,  sir;  they 
frequently  do.  The  men  who  are  working 
the  place.  Q.  They  either  do  that  themselves 
or  call  the  timber  man  and  have  him  do  It? 


A.  Ym,  sir.  Q.  If  the  timber  man  does  li, 
the  coalman  gets  no  pay  for  it,  but.  If  the 
coal  digger  puts  it  In,  he  pay  for  it?  A.  Yes, 
sir.  Q.  Then  It  is  optional  with  him  whether 
be  does  It  himself  or  calls  the  timber  man? 
A.  Yes,  sir." 

Joe  Buendi  testified:  "Q.  State  whetlier 
or  not  you  bad  passed  through  that  place  be- 
fore. A.  I  worked  right  close  to  him,  next 
room.  I  passed  there  three  or  four  times 
every  day.  Q.  What  did  you  do,  .Joe?  A. 
Digging  coal.  •  .  •  •  Q.  The  room  that  he 
was  killed  in  is  the  room  that  he  had  turned 
off,  and  was  the  next  one  to  yours?  A.  Yes, 
sir.  Q.  You  got  there  first,  you  got  the  first 
room,  he  got  there  next  and  he  got  the  second 
room?   A.  I  got  there  first,  he  got  there  next. 

•  •  •  Q.  He  would  go  into  your  room  some- 
times? A.  Yes,  sir.  Q.  Did  you  help  him  put 
that  timber  in  the  ne<^  of  his  room?  A.  I 
hold.  He  put  the  braces.  Q.  You  held  up  the 
brace  while  he  put  it  in?  A.  Yes,  sir.  Q. 
That  was  a  good  prop  you  put  in  there?  A. 
Yes,  sir;  it  was  an  awful  big  prop.  Q.  He 
had  put  a  prop  under  one  end  of  It,  bad  he? 
A.  Yes,  sir.  Q.  And  cut  the  other  so  it  would 
go  into  the  coal  on  the  lower  side?  A.  Yes, 
sir;   because  the  prop  was  not  long  enough. 

•  •  •  Q.  He  knew  how  to  put  In  props 
and  to  dig  coal?  A.  And  kept  the  room  in 
good  shape.  Q.  He  understood  that  kind  of 
work  and  put  that  prop  in  there  In  good 
shape?  A.  Yea,  sir;  I  am  sure  it  was  good. 
Q.  You  saw  it  done,  saw  him  do  it?  A.  Yes, 
sir.  .  Q.  When  the  coal  diggers  put  these  bars 
and  props  in,  they  get — was  it  33  cents  apiece 
for  putting  them  in?  A.  Yes,  sir;  they  get 
that  much  now.  I  don't  remember  if  he  got 
the  pay  at  tltat  time  or  not.  Q.  That  was 
the  rule,  when  the  miners  put  them  In  them- 
selves, they  got  33  cents  apiece  for  them?  A. 
Yes,  sir.  •  •  •  By  the  Court:  Q.  Before 
this  injury  occurred,  who  would  put  up  these 
timbers  in  the  rooms  where  timbers  were  put 
up,  who  would  put  them  up,  the  men  that 
were  working  In  the  rooms,  or  somebody  else? 
A.  The  men  that  was  working  in  the  rooms." 

Frank  Buendi  testified:  "Q.  Did  you  know 
Louis  Gamerro  during  his  lifetime?  A.  Yes; 
I  knew  him  about  five  years  ago  in  Colorado. 
Q.  What  kind  of  work  he  did?  A.  Digging 
coal  like  me  too." 

William  Cameron  testified:  "Q.  What  is 
your  official  position?  A.  United  States  Mine 
Inspector.  Q.  How  long  have  you  held  that 
position?    A.  About  three  years  and  a  half. 

•  •  •  Q.  Were  you  at  the  room,  the  place 
where  he  [Gamerro]  was  killed?  A.  I  was 
two  days  afterwards.  Q.  Did  you  examine 
the  condition  of  the  mouth  at  that  point?  A. 
Yes.  Q.  Mr.  Cameron,  Just  state  what  you 
found  In  regard  to  how  it  occurred,  and  what 
indications  there  would  be  prior  to  the  occur- 
rence of  it  A.  I  found  that  a  large  rock  bad 
fallen  out,  leaving  a  cavity  In  the  roof  on 
each  Bide,  on  the  upper  side,  and  lower  aide 
of  that  rock  there  were  two  silts  running  in  a 
Y-Bhape  and  the  condition  previous  to  that  I 
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oooldn't  see,  becanse  I  hadn't  examined  It, 
but  the  condition  mlgbt  be  that  that  wonld 
be  examined,  and  It  wonld  be  impossible  to 
discover  tbcse  slits  which  caused  the  rock 
to  falL  Q.  The  slits  had  commenced  at  the 
bottom  the  way  it  appeared,  and  came  togeth- 
er in  a  y-8bape?  A.  Tea;  one  had  com- 
uir*iiced  In  the  entry  and  the  other  right  In- 
side of  the  neck  of  the  room  probably  18 
inches  or  2  feet,  and  the  two  met  probably 
V/j  feet  high,  and  this  large  rock  being  re- 
lieved by  these  two  slits  It  fell  ont  Q.  Ton 
don't  know  from  the  fall  of  that,  and  an  ex- 
amination from  the  surface  prior  to  the  fall- 
ing wonld  not  have  developed  or  would  not 
bave  enabled  a  person  to  discover  the  falling? 
A.  It  might  not  Those  things  occur  on  many 
occasions  when  a  very  close  inspection  didn't 
agree  with  It,  don't  discover  It" 

A.  B.  Cameron  testified:  "Q.  What  were 
yon  doing  at  that  time  for  the  company? 
A.  I  was  mine  foreman.  *  *  *  Q.  Was 
there  anything  there  to  prevent  the  fall  at 
that  particular  place?  A.  Yes,  sir;  there 
was  one  nine-foot  prop.  Q.  Who  pat  the  prop 
in  there?  A.  Oamerro  himself.  Q.  He  was 
a  practical  miner,  was  he?  A.  Yes,  sir;  he 
was  a  good  average  miner,  Onmerro  was. 
•  •  •  Q.  As  foreman  of  the  mine  what  did 
you  bave  to  do  with  reference  to  inspecting  the 
rooms?  A,  To  see  that  they  were  properly 
timl)ered.  Q.  You  noticed  that  timber  there 
did  you?  A.  Yes,  sir;  when  I  paid  for  It 
Q.  You  paid  Gamerro  for  patting  It  In  there? 
A.  Yes,  sir.  Q.  State  now  whether  It  was 
put  In  there  properly?  A.  The  bar  watput 
np  in  a  proper  workmanlike  manner.  qT  In 
inspecting  did  you  notice  to  see  If  the  rooms 
were  properly  timbered?  What  did  yon  do, 
would  you  notice  the  roof?  A.  First  thing 
Is  to  take  into  consideration  what  kind  of  a 
room  you  have  got  and  what  props  you  re- 
quire. All  the  roof  Is  not  alike.  Q.  Where 
this  bar  was  In  as  I  understand  It  Is  where 
tills  fall  occurred.  Now  when  you  inspected 
that,  was  there  anything  to  indicate  there  that 
a  fall  was  likely  to  occur?  A.  When  we  put 
up  that  bar,  the  roof  was  a  little  loose.  Q. 
Is  that  why  the  bar  was  put  up  there?  A. 
Yes,  sir.  Q.  After  the  bar  was  put  up  there, 
did  that  make  that  in  a  safe  condition?  A. 
Yes,  sir.  It  made  It  in  a  safe  condition  as- 
far  as  we  could  determine.  •  •  •  Q.  Were 
you  there  the  day  before  the  accident?  A.  I 
would  Judge  from  the  dates  that  I  was  cer- 
tainly in  that  man's  place  and  room  two  days 
previous  to  his  death.  Q.  Now,  at  that  time, 
did  you  notice  his  room  at  the  time?  A.  Yea, 
sir;  I  noticed  all  the  rooms.  Q.  Did  it  ap- 
pear to  be  In  perfect  condition?  A.  Appeared 
to  be  In  perfect  condition,  the  roof.  Q.  The 
roof  appeared  to  be  all  riKht,  did  It?  That  is 
what  you  reported  it?  A.  Yes,  sir.  Q.  In  speak- 
ing of  the  bar  that  was  put  there,  who  puts 
those  bars  up  there?  A.  The  miners  very 
often  puts  the  bars  up,  and  the  tlniberman 
t'opy  put  up  others.  Q.  nave  the  miners  the 
privilege  of  putting  up  their  bars  If  they  like? 


A.  Why,  certainly,  they  have  a  contract  witb 
the  company  for  payment  for  pottbig  than 
up.  Q.  How  mnch  are  tbey  paid  for  patting 
them  up?  A.  At  that  time  they  were  paid 
33  cents.  Q.  That  was  part  of  the  contract 
of  the  empioyte  was  it?  A.  Yes,  sir.  By  the 
Court:  Q.  I  wonld  like  to  ask  right  there, 
do  you  mean  to  state  that  they  were  to  pat 
ap  these  timbers  or  were  they  to  use  their 
option,  could  put  them  np  If  tbey  wanted  to 
or  the  company  wonld  put  them  np?  I  want 
to  And  out  from  you  whose  business  it  was  to 
put  these  timbers  up?  A.  There  was  nothing 
to  make  It  compulsory  with  the  miner  to  put 
them  up.  Q.  If  the  miner  didn't  pat  It  up  and 
yon  Inspected  It  and  saw  It  had  to  be  put  In, 
you  would  do  it?  A.  Yes,  sir.  Q.  And  if  the 
miner  wanted  to  pat  it  op  and  saw  It  needed 
putting  up  he  would  have  to  put  it  up  and  wait 
on  yon  for  pay?  A.  Yes.  sir;  and  they  would 
get  paid  for  it  on  the  regular  pay  day  for 
work.  •  •  •  Q.  After  that  timber  was  put 
up  tbere  was  there  anything  there  to  Indicate 
there  was  any  danger  after  it  was  already 
placed  there?  A.  No,  sir.  Q.  Appeared  to  be 
safe,  did  it?  A.  Appeared  to  be  saf&  •  •  • 
Q.  Coold  yoa  tell  by  a  close  examination.  In- 
spection of  the  roof  timbers,  whether  or  not 
the  same  was  properly  timbered,  sufficiently 
and  adequately  tiuil>ered?  Yon  are  a  mine 
foreman.  A.  Yes,  sir;  without  any  trouble. 
Q.  Was  that  place  properly,  sufficiently,  and 
adequately  timbered?  A.  Yes,  sir.  Q.  Yoo 
say  it  was?    A.  Yes,  sir;   I  say  It  was." 

G.  W.  Easter  testified:  "Q.  Were  you 
there  the  day  before?  A.  Yes,  sir.  Q.  Did 
yon  notice  the  room?  A.  Noticed  the  place 
that  fell,  where  they  said  he  got  killed  at  Q. 
Did  you  notice  any  timbering  that  had  been 
done  there?  A.  Yes,  sir ;  some  timber  there. 
Q.  Do  you  know  who  put  that  timber  there? 
A.  No,  sir.  Q.  What  were  your  duties  there? 
A.  To  examine  the  roof.  Q.  Did  they  call 
you  the  tlmberraan?  A.  Yes,  sir.  Q.  The  day 
before  this  did  you  examine  the  top  of  this 
room,  where  he  was  killed?  A.  Yes,  sir.  Q. 
Was  there  anything  to  Indicate  that  there 
was  any  danger?  A.  No,  sir;  no  more  than 
they  had  been  theretofore  been  putting  tim- 
ber there.  Q.  You  saw  no  evidence  of  danger 
then  than  that  for  which  the  timber  was 
placed  there?  A.  Yes,  sir;  that  Is  all.  Q. 
Was  that  timber  tbere  properly  placed?  A. 
Yes,  sir;  In  good  condition.  •  •  •  Q. 
When  did  yon  examine  this  place  last  before 
the  accident?  A,  The  day  before.  Q.  And 
you  found  then  that  It  was  free  from  any 
signs  of  weakness?  A.  Yes,  sir.  Q.  Free 
from  any  Indlc.ntians  of  danger?  A.  Yea.  sir. 
Q.  And  you  found  that  there  were  no  breaks 
in  the  roof?  A.  No  more  than  on  the  Insidd 
of  the  room,  where  the  timber  had  been  put 
There  was  a  broken  place  on  the  inside  of 
the  room  that  the  timber  had  been  put  up 
there  to  hold  the  top  up  and  to  Indicate  any 
fall.  Q.  Did  you  make  a  statement  to  Mr. 
William  Cameron,  the  mine  inspector,  about 
this  matter?     A.  At   the  time?     Q.  Pretty 
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soon  after  tbe  accident?  A.  I  suppose  so; 
yes,  sir.  Q.  Did  you  state  to  bim  tbat  you 
bsd  timbered  In  tbis  mine,  and  bad  examined 
tbla  entry  tbe  day  previous  to  tbe  accident, 
and  folAnd  tbe  same  in  good  condition  so  far 
aa  you  could  discover  by  'careful  examina- 
tion? A.  Yes,  sir.  Q.  You  stated  that  tbere 
was  one  cross-bar  about  tbe  center  of  the 
rock  tbat  fell,  and  no  appearance  of  crack  or 
wenlmess  that  you  could  discover  In  tbe  vi- 
cinity of  where  the  rock  had  fallen — did  you 
tell  blm  tbat?  A.  Yes,  sir.  Q.  It  was  your 
duty  to  go  around  tbere  and  examine  these 
timbers  every  day?  A.  Yes,  sir.  Q.  And  yon 
did  do  it?  A.  Yes,  air.  Q.  And  you  examined 
the  walls  and  roof  of  the  mine  as  well?  A. 
Yes,  sir.  Q.  You  examined  tbat  every  day? 
A.  Yes,  sir." 

From  tbe  foregoing  testimony.  It  is  diflBcult 
to  locate  any  negligence  on  the  part  of  either 
tbe  plaintiff  or  defendant.  Gamerro  bad 
turned  oft  tbe  room  himself  In  which  he  was 
working,  and  after  the  fall  of  the  sul>8tance 
called  "boney"  he  placed  a  bar  at  tbat  point 
to  support  the  roof,  and  the  testimony  of 
every  witness  Is  that  It  was  thereafter  rea- 
sonably safe,  and  tbe  timbers  were  placed  In 
a  good  and  workmanlike  manner.  The  miner 
bad  the  option  to  place  such  timbers  as  were 
needed,  and  receive  pay  for  the  same,  or  to 
call  upon  tbe  tlmberman  to  put  up  the  tim- 
bers. Cameron,  the  foreman,  inspected  the 
room,  and  tbe  timbering  of  Gamerro,  and 
says  it  was  properly,  suflSciently,  and  ade- 
quately timbered.  The  tlmberman  examined 
tbe  place  tbe  day  before  the  accident,  and  it 
was  free  from  any  sign  of  weakness.  We  can- 
not discover  any  negligence  on  the  part  of  tbe 
defendant,  neither  was  there  any  contribu- 
tory negligence  by  the  plaintiff,  shown  by  the 
proof,  and  all  argument  and  citation  of  au- 
thorities atMut  contributory  negligence  or  as- 
sumption of  risk  is  mere  speculation.  We 
have  no  doubt  tbe  jury.  In  returning  a  verdict 
for  the  defendant,  took  tbat  view,  and  that 
the  unfortunate  accident  resulting  in  Gam- 
erro's  death  was  one  that  human  foresight 
could  not  guard  against,  and  no  negligence 
could  be  attributed  to  any  one. 

In  our  Judgment  tbe  court,  under  the  proof, 
should  have  directed  a  verdict  for  defendant, 
and  that,  therefore.  It  Is  not  necessary  to  con- 
sider the  other  assignments  of  error.  Hence, 
as  the  jury  has  decided  for  tbe  defendant,  let 
the  Judgment  of  tbe  court  t>elow  be  affirmed. 

GILL,  C.  J.,  and  CLAYTON  and  LAW- 
RENCE!, JJ.,  concur. 


DOLEMAN  V.  CITY  OF  MUSKOGEE  et  al. 

(Court  of  Appeals  of  Indian  Territory.    Sept 
26.  1907.) 

I.   AfPEAI, —  ASSIORUENT   OV   E^BOB  —  NeCES- 

■iry. 

The   appellate    court    will   notice,    without 
•wignment  of  error,  want  of  jurisdiction  of  the 


trial  court;  but  errors  in  tbe  exercise  of  snob 
juritidiction  are  reviewable  only  on  proper  aa- 
gignment  of  errors. 
fEd.  Note. — For  rai>e?  in  point,  see  Cent.  Dig. 
'  vol.  2,  Appeal  and  Error.  {  1166;  vol.  3,  Ap- 
peal and  Error,  §f  29G8,  2971.] 

2.  Same— Rules  of  Codkt— Compliance. 

Where  the  trial  court  bad  jurisdiction,  and 
no  error  is  presented  on  appeal,  and  no  plain 
error  appears  from  the  record,  tbe  appeal  will 
be  dismissed  for  want  of  compliance  with  court 
rule  13,  requiring  appellant  to  file  assiKuments 
of  error  setting  out  separately  each  error  as- 
serted. 

[EJd.  Note. — For  oases  in  point,  see  Cent.  Dig. 
vol  8,  Appeal  and  Error,  I  3088.] 

Appeal  from  the  United  States  Court  for 
the  Western  District  of  the  Indian  Territory ; 
before    Justice    Lawrence,    March   80,    100(5. 

Suit  by  Jane  Doleman  against  tbe  city  of 
Muskogee  and  others.  From  a  decree  for 
I  defendants,  plaintiff  appeals.     Dismissed. 

I      C.  J.  Jones,  for  appellant.    W.  J.  Sullivan 
i  and  Wm.  F.  Rampendohl,  for  appellees. 

!  CLAYTON,  J.  This  Is  an  action  in  equity 
j  seeking  to  enjoin  the  city  of  Muskogee  from 
I  interfering  with  -complainant  In  the  enjoy- 
j  ment  of  a  certain  town  block,  No.  237,  lo- 
I  cated  In  the  city  of  Muskogee.  The  com- 
plaint alleges  that,  long  before  the  city  was 
laid  off  by  tbe  townslte  commission,  she 
was  tbe  occupant  of  tbe  lot  In  controversy, 
and  bad  erected  valuable  and  Bubstantlal 
improvements  thereon,  to  wit,  a  fence  and 
two  houses;  tbat  she  was  the  owner  of  them 
and  in  posBesslon  at  the  time  tbe  city  was 
surveyed  and  laid  off  by  said  commission, 
and  is  still  the  owner  and  In  possession  of 
them ;  that  the  townslte  commission  wrong- 
fully and  without  notice  to  her  arbitrarily 
scheduled  the  said  lot  to  the  defendant  city; 
that  the  city,  through  its  otDcers,  have  served 
notice  on  her  to  remove  her  houses  from  the 
said  lot,  and  turn  it  over  to  it,  and  is  tres- 
passing on  the  laud  and  threatening  to  tear 
down  and  remove  therefrom  her  buildings. 
She,  also,  alleges  that  she  has  another  suit 
against  the  defendant  to  quiet  her  title,  and 
prays:  First,  for  a  temporary  Injunction  re- 
straining tbe  defendant  from  such  acts  until 
her  other  suit  may  be  beard  and  determined ; 
and,  second,  that  on  tbe  final  hearing  of  this 
case  tbe  temporary  Injunction  may  be  made 
perpetual.  To  this  complaint  tbe  defendants 
filed  an  answer,  denying  that  plaintiff  is 
the  legal  or  equitable  owner  of  tbe  land. 
They  deny  that  plaintiff  had  any  substantial 
Improvements  on  it  or  was  in  possession  of  it. 
They  allege  tbat  the  city  Is  the  owner  of  the 
block  by  virtue  of  its  having  been  scheduled 
to  it  by  the  townslte  commission,  and  ex- 
hibited In  proof  a  duly  executed  patent  for 
it.  They  allege  that  the  plaintiff  accepted 
other  property  In  lieu  of  It,  and  stood  by  and 
made  no  objection  to  the  action  of  tbe  com- 
mission in  so  scheduling  the  land  to  defend- 
ant, and  therefore  Is  estopped  now  to  set  up 
a  claim  to  It. 
The  case  was  referred  to  a  master    who 
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filed  tbe  following  report  of  his  findings  of 
fact  and  law : 

"(1)  I  find  that  the  plalntlfT,  Jane  Dole- 
man,  at  the  time  that  the  Muskogee  town- 
site  commission  mapped,  platted,  and  laid 
off  the  present  city  of  Muskogee  Into  lots, 
blocks,  streets,  and  alleys,  under  tbe  so- 
called  'Curtis  Bill,'  and  afterwards  under 
the  Creek  Agreement,  was  in  possession  of 
the  land  which  Is  now  embraced  In  block 
No.  237  of  the  city  of  Muskogee;  that  the 
same  was  Inclosed  with  a  wire  fence;  and 
that  there  were  located  thereon  two  small 
shacks  or  shanties,  which  were  of  little 
value.  <2)  I  find  that  tbe  Muskogee  townslte 
commission  laid  off  and  set  apart  tbe  land 
now  embraced  In  block  No.  237  for  public 
purposes  and  scheduled  the  same  to  tbe  city 
of  Muskogee;  that  tbe  map  does  not  show* 
that  this  block  was  set  aside  for  park  pur- 
poses, but  the  accompanying  schedules  show 
as  follows:  'Lot  1,  block  237,  Park,  Public 
Use.  City  of  Muskogee.  Appraised  value, 
16.20.'  (3)  I  find  that  Jane  Doleman  did  not 
request  tbe  townslte  commission  to  schedule 
this  block  'to  her,  and  did  not  enter  a  contest 
for  the  same  before  the  townslte  commission 
or  the  Secretary  of  the  Interior.  (4)  I  find 
that  the  townslte  commission  gave  to  the 
plalntift,  Jane  Doleman,  a  strip  of  land  lying 
north  of  her  home  place,  about  75  feet  in 
width  by  425  feet  In  depth,  which  was  not 
In  her  possession  at  the  time,  and  which  she 
accepted  apparently  in  lieu  of  the  small  tract 
of  land  which  had  been  set  apart  for  park 
purposes.  (5)  I  find  ttiat  the  map  and  i)lat 
so  made  by  the  Muskogee  townslte  commis- 
sion, together  with  the  accompanying  sched- 
ules, were  thereafterwards  approved  by  the 
Honorable  Secretary  of  tbe  Interior,  and  that 
on  March  28,  1903,  the  principal  chief  of  the 
Creek  Nation  Issued  a  deed  or  patent  to  said 
block  No.  237  to  the  city  of  Muskogee,  and 
tbe  same  was  approved  by  the  Honorable 
Secretary  of  the  Interior  on  June  2,  1903, 
duly  recorded  and  delivered  to  tbe  proper 
authorities  of  said  city,  and  that  the  city  of 
Mnskogee  paid  the  appraisement  due  there- 
on. (6)  I  find  that  the  city  council  of  Mus- 
kogee ordered  the  defendant  Jack  Holsteln, 
street  commissioner,  to  remove  the  'shacks 
or  shanties'  ofT  of  said  block,  and  that  tbe 
defendant  Jack  Holsteln  notified  the  plain- 
tiff of  his  Intention  to  do  so,  as  alleged  In 
tbe  plalntlCTs  bill  of  complaint  (7)  I  find, 
as  requested  by  the  plaintiff,  that  she  was 
the  owner  of  such  improvements  as  were 
then  upon  block  237,  and  that  the  townslte 
commission  did  not  serve  any  notice  upon 
her  as  to  its  proceedings  with  reference  to 
said  block. 

"Conclusions  of  Law.  From  tbe  testimony 
In  this  cause  and  the  foregoing  findings  of 
fact,  I  conclude:  (1)  That  the  townslte  com- 
mlsHlon  evidently  found,  as  a  matter  of 
fact,  that  tbe  improvements  located  upon 
this  block  were  of  a  temporary  nature,  and 
not    Improvements    other    than    temporary 


buildings,  fencing  and  tillage,'  and  from  the 
evidence  In  this  case,  its  findings  should  not 
be  disturbed.  (2)  That  tbe  plaintiff,  Jane 
Doleman,  in  accepting  other  land  of  which 
she  was  not  in  possession,  and  p^mlttlng 
the  same  to  be  platted  and  scheduled  to  her 
wl'thoTit  objection.  In  lieu  of  the  land  taken 
for  a  park,  is  now  estopped  from  claiming 
any  right,  title,  or  Interest  in  and  to  the 
land  in  controversy,  block  No.  237,  so  set 
apart  for  public  use." 

There  Is  no  assignment  of  errors  filed  in 
the  court  below,  nor  Is  there  any  presented 
in  the  brief  of  appellant  "An  appellate 
court  will  notice,  without  objection  or  as- 
signment of  errors,  tbe  lack  of  jurisdiction 
of  an  Inferior;  but  alleged  errors  In  tbe 
exercise  of  Its  jurisdiction  can  be  presented 
only  by  appeal  or  writ  of  error,  and  a  proper 
assignment  of  errors."  Morrison  v.  Bur- 
nette  et  al.  (decided  by  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  at  May  Term, 
1907)  154  Fed.  617. 

Rule  13  of  this  court  Is  as  follows:  "As- 
signment of  Errors. — The  plaintiff  in  error 
or  appellant  shall  file  with  the  clerk  of  tbe 
court  below,  with  his  petition  for  the  writ 
of  error  or  appeal,  an  assignment  of  errors, 
which  shall  set  out  separately  and  particu- 
larly each  error  asserted  and  Intended  to  be 
urged.  No  writ  of  error  or  appeal  shall  be 
allowed  until  such  assignment  of  errors  shall 
have  been  filed.  When  the  error  alleged 
is  to  tbe  admission  or  to  tbe  rejection  of 
evidence,  tbe  assignment  of  errors  shall 
quote  the  full  substance  of  the  evidence  ad- 
mitted or  rejected.  When  tbe  error  alleged 
is  to  tbe  charge  of  the  court  the  assign- 
ment of  errors  shall  set  out  the  part  referred 
to  totidem  verbis,  whether  it  be  in  instruc- 
tions given  or  in  Instructions  refused.  Such 
assignment  of  errors  shall  form  part  o)  tbe 
transcript  of  the  record  and  be  printed  with 
it.  When  this  is  not  done,  counsel  will  not 
be  beard,  except  at  tbe  request  of  tbe  court ; 
and  errors  not  assigned  according  to  this 
rule  will  be  disregarded;  but  the  court  at 
its  option  may  notice  a  plain  error  not  as- 
signed." 

As  tbe  court  below  had  unquestioned  juris- 
diction of  this  cause  and  of  the  parties,  and 
no  error  has  been  presented,  and  no  "plain 
error"  appears  from  tbe  record,  the  appeal 
is  dismissed  for  want  of  compliance  with 
rule  13. 

GILL,  0.  J,  and  TOWNSBND,  J.,  concur. 


HUDSON  V.  VON  WBISB. 

(Court  of  Appealf  of  Indian  Territory.    Sept 
26,  1907.) 

1.  Appeal  —  Spkcifications  of  Bbbob  — Ne- 
cessity—Dismissai.. 

An   appeal    is  subject   to   diBmissal   where 

there  is  no  specification  of  error  in  appellant'i 

brief  or  in  the  transcript  of  the  record. 
[Ed.  Note.— For  oasps  in  point,  see  Cent  Dig 

VOL  8,  Appeal  and  Error,  (  . 
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2.   GUARDIAIf    AND    WaBD  —  APPOISTMENT    OF 

GtrABDIAN  —  Statdtobt  Pbovisions  —  CJos- 

8TBUCTI0N. 

Mansf.  Dig.  f  3462  [Ind.  T.  Ann.  St  1899, 

L 23581,  provides  that  the  clerk  of  probate  shall 
vacation  have  power  to  grant  letters  of  guard- 
ianship subject  to  confirmation  by  the  court 
Section  3465  [Ind.  T.  Ann.  St  1899,  f  2361] 

grovides  that  the  father,  while  living,  and,  after 
is  death,  the  mother,  shall  be  the  natural 
rrdian  of  the  children,  etc.  Section  3466  [Ind. 
Ann.  St  1899,  |  2362]  provides  that  if  any 
minor  have  no  parents  living,  or  if  the  parents 
be  adjudged  incompetent  the  courts  of  probate 
.  shall  appoint  guardians  to  such  minors  under 
the  age  of  14  years.  Held  that,  where  a  guard- 
ian was  appointed  by  the  probate  court  for 
minor  children  under  14  years  on  the  petition 
■of  their  father,  the  United  States  court  had  no 
power  to  confinn  an  appointment  by  the  clerk 
-of  the  court,  over  the  father's  protest  of  anoth- 
-er  person  as  guardian. 

Appeal  from  the  United  States  Court  for 
the  Sonthem  District  of  the  Indian  Terri- 
tory ;  before  Justice  J.  T.  Dickerson,  Novem- 
ber 25,  1904. 

Protest  by  Peter  J.  Hudson  against  the  ap- 
pointment of  Cbas.  K.  Von  Weise  as  guardian 
of  said  Hudson's  minor  children.  From  an 
order  confirming  the  appointment  said  Hud- 
son appeals.     Reversed. 

On  the  7th  day  of  March,  1904,  Peter  J. 
Hudson  was  duly  appointed  guardian  of  Lle- 
tle  Bohannon,  Liza  Bohannon,  and  Elizabeth 
Bohannon  in  the  county  and  probate  court  of 
Nashoba  county,  Choctaw  Nation ;  this  being 
the  county  where  the  minors  resided,  and  this 
appointment  being  made  on  the  written  re- 
4]uest  of  Llstle  Bohannon,  who  was  over  14 
years*  of  age,  and  of  Jesse  Bohannon,  the 
father  of  the  minors.  On  June  23,  1904,  Peter 
J.  Hudson  was  also  appointed  guardian  by 
the  United  States  Court  for  the  Southern 
District  of  the  Indian  Territory  at  Ardmore. 
On  June  18, 1904,  Cbas.  K.  Von  Welse  applied 
to  the  clerk  of  the  United  States  Court  for 
the  Southern  District  of  the  Indian  Territory 
at  Tishomingo,  and  on  his  application  the 
clerk,  in  vacation,  appointed  said  Von  Welse 
guardian  of  Elizabeth  and  Liza  Bohannon, 
which  appointment  was  subject  to  the  con- 
firmation of  the  court  in  term  time.  On  the 
28th  day  of  November,  1904,  Peter  J.  Hud- 
son, guardian,  and  Jesse  Bohannon,  father 
of  the  minors,  filed  a  protest  before  the  Hon- 
orable J.  T.  Dickerson,  judge  of  the  United 
States  Court  for  the  Southern  District  of  the 
Indian  Territory,  at  llshomlngo,  protesting 
against  the  confirmation  of  the  appointment 
of  Von  Welse.  The  court  overruled  said  pro- 
test and  proceeded  to  make  an  order  con- 
firming the  appointment  of  Von  Welse.  Pe- 
ter J.  Hudson,  guardian,  filed  a  motion  for  a 
new  trial,  which  was  overruled,  prayed  an 
appeal  to  this  court,  which  was  allowed,  and 
In  due  time  filed  a  supersedeas  bond  and  per- 
fected his  appeal. 

Martin  &  Oldney  and  Potter,  Bowman  & 
Potter,  for  appellant  Qllbert  ft  Bond,  for 
appellee. 


OILL,  C.  J.  (after  stating  the  facts  as 
above).  In  this  case  there  is  no  specification 
of  error  In  the  brief  of  the  appellant  or  In 
the  transcript  of  the  record,  and  appeal 
would  be  subject  to  dismissal  on  this  ground. 
The  question,  however,  presented  by  the  brief 
of  the  appellant  Is  the  elTect  of  the  appoint- 
ment of  Peter  J.  Hudson  as  guardian  by  the 
probate  court  of  Nashoba  county,  Choctaw 
Nation.  This,  however,  is  not  the  question 
presented  by  the  record.  The  question  pre- 
sented by  the  record  is  whether  or  not  the 
United  States  Court  for  the  Southern  District 
of  the  Indian  Territory  had  the  right  to  con- 
firm the  appointment  of  Cbas.  E.  Von  Welse 
as  guardian  of  the  minors,  Eliza  and  Eliza- 
beth Bohannon,  over  the  protest  of  Peter  J. 
Hudson  and  Jesse  Bohannon,  father  of  Eliza 
and  Elizabeth  Bohannon,  made  June  18,  1904, 
by  the  clerk  of  the  United  States  Court  for 
the  Southern  District  of  Indian  Territory,  at 
Tishomingo,  or  whether  the  court  was  bound, 
under  the  law,  to  confirm  the  appointment  of 
Peter  J.  Hudson,  made  June  23,  1904,  by  the 
clerk  of  the  United  States  Court  for  the 
Sonthem  District  of  Indian  Territory,  at 
Ardmore.  The  court  is  bound  to  follow  the 
statute.  The  statute  (section  3462,  Mansf. 
Dig.  [Ind.  T.  Ann.  St.  1899,  S  2358])  provides 
that  the  clerk  of  probate  shall,  In  vacation, 
have  power  to  grant  letters  of  guardianship, 
subject  to  confirmation  or  rejection  of  the 
court  In  the  case  at  bar  letters  of  guardian- 
ship were  granted  by  the  clerk  of  two  differ- 
ent courts  to  two  different  persons,  either  of 
which  was  subject  to-  the  confirmation  or  re- 
jection of  the"  court,  under  the  law. 

The  digest  further  provides.  In  section  3465 
[Ind.  T.  Ann.  St.  1809,  i  2361],  that  the  father, 
while  living,  and,  after  his  death,  the  mother. 
If  living,  shall  be  the  natural  guardian  of 
their  children,  and  have  the  custody  and  care 
of  their  persons,  education,  and  estates.  Sec- 
tion 3466  [Ind.  T.  Ann.  St.  1899,  !  2362]  pro- 
vides that.  If  any  minor  have  no  parents  liv- 
ing or  the  parents  be  adjudged  Incompetent 
or  unfit  for  the  duties  of  guardian,  the  respec- 
tive courts  of  probate  In  their  respective 
counties  shall  appoint  guardians  to  such  mi- 
nors under  the  age  of  14  years  and  admit  those 
of  that  age  to  choose  guardians  for  them- 
selves subject  to  the  approval  of  the  court 
Under  the  law  the  father  of  these  children 
was  their  natural  guardian,  and,  until  he  was 
adjudged  by  the  court  to  be  Incompetent  he 
had  the  right  to  control  their  estates,  and  the 
court  would  have  no  right,  without  first  ad- 
judging him  Incompetent  to  confirm  the  ap- 
pointment of  some  one  other  than  himself  or 
his  selection,  In  the  face  of  the  protest  of 
the  father  against  the  appointment  of  Von 
Welse  as  guardian.  And,  the  record  not  dis- 
closing that  the  judge  made  a  finding  at  any 
time  that  the  father,  Jesse  Bohannon,  was 
Incompetent  to  act  as  gnardlan  or  have 
charge  of  the  affairs  of  his  children.  It  ex- 
ceeded its  authority  In  the  appointment  of 
Von  Weise  as  guardian  over  his  protest,  and. 
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there  being  error  In  the  record,  the  caM  la 
reversed  and  remanded,  with  directions  to 
set  aside  the  confirmation  order  of  Ton 
Welse's  appointment  as  guardian  and  require 
him  to  give  a  fnil  and  perfect  account  of  all  of 
his  acts  and  doings,  and  proceed  to  appoint 
some  competent  person  to  act  as  gnardlan  for 
these  minor  children  in  accordance  with  the 
statute.    AU  concur. 

CLAYTON,      TOWNSEND,      and      LAW- 
RENCE, 33^  concur. 


KELLEY  V.  UNITED  STATES. 

(Court  of  Appeals  of  Indian  Territoiy.    Sept. 
26.  1007.) 

1.  Cbiminai.  Law— Co.ntinuance— Gbo0wd»— 
Abscncb  of  Witnesses— CuMai.ATivi  Tes- 

TIMONT. 

It  is  ordinarily  not  error  to  deny  a  continu- 
ance on  the  ground  of  absent  witnesses  whose 
testimony  is  only  cumulative. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {{  132S-1331.] 

2.  Same— DiBCBETioN  of  Tbial  Cottrt. 

Where  the  evidence  showed  that  decedent 
was  unarmed,  that  accused,  with  an  open  Icnife, 
attacl<ed  him  unawares  and  Icilled  him,  and  that 
he  produced  no  witness  to  support  his  uncor- 
roborated testimony  that  the  killing  was  in 
self-defense,  the  refusal  to  grant  a  continuance 
on  the  ground  of  absent  witnesses  whose  testi- 
mony would  be  cumulative,  to  prove  threats  by 
decedent  shortly  before  the  killing,  was  not  an 
abuse   of  discretion, 

[Ed.  Note.— For  oases  in  point,  see  Cent.  Dig. 
vol.   14,  Criminal  Law,  U  1311,  1328-1331.) 

8.  Same— Review— RecTobd  —  AB810NMENT   of 

Ebbob. 

An  assignment  of  error  that  the  judge  was 
absent  during  tbe  trial  will  not  be  considered 
where  the  fact  of  his  absence  is  only  shown  in 
the  assignment,  and  not  by  the  record. 

[Ed.  Note.— For  cases  in  noint,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  {  2028.] 

Error  to  the  United  States  Court  for  the 
Southern  District  of  the  Indian  Territory; 
before  Justice  Hosea  Townsend,  November 
28,  1905. 

Kid  Kelley  was  convicted  of  murder,  and 
he  brings  error.    Affirmed. 

The  defendant  below  was  Indicted,  tried, 
and  convicted  of  murder,  and  tbe  sentence 
of  death  was  entered  against  bim.  Tbe  kill- 
ing occurred  at  Tishomingo,  in  tbe  Southern 
district,  on  January  11,  1904.  The  facts  are 
that  deceased  had  been  arrested  for  gam- 
bling, and  had-  accused  the  defendant  of  be- 
ing Instrumental  In  causing  his  arrest  The 
day  before  the  killing  they  bad  a  quarrel. 
On  tbe  morning  of  the  killing  the  deceased 
was  sitting  In  a  chair  in  a  restaurant,  near 
a  table,  at  which  three  of  the  witnesses  in 
tbe  case  were  eating  their  breakfast  The 
defendant  came  into  the  room  with  a  knife 
In  his  hand,  and  without  speaking  went  di- 
rectly to  the  deceased.  The  two  grappled,  a 
moment's  struggle  ensued,  and  the  defendant 
plunged  his  knife  Into  the  deceased's  breast 
killiitg  faiui  almost  Instantly.    The  defendant 


ran  away,  but  was  In  a  short  time  captured. 
Tbe  deceased  bad  no  weapon  in  his  hand  or 
on  bis  person,  except  In  his  vest  pocket  there 
was  foand  a  small  Barlow  knife.  After  the 
arrest  of  tbe  defendant  be  was  brought  in- 
to the  presence  of  tbe  dead  body,  and  the 
I>erson  who  arrested  him  said  to  bim :  "See 
what  you   have   done."    He   replied:    "Yes, 

the   d son  of  a   b ought   to   have 

been  dead  long  ago."  Tbe  defendant  relied 
On  the  law  of  necessary  self-defense.  There 
was  proof  that  after  tbe  quarrel,  on  the  day 
before  tbe  killing,  the  deceased  had  made' 
threats  against  the  life  of  defendant  which 
were  communicated  to  him.  The  defendant 
testified  that  he  went  down  town  that  morn- 
ing to  get  some  breakfast  food  for  the  wom- 
an at  whose  house  be  slept  that  night,  and, 
as  bad  been  his  custom,  stepped  into  the  res- 
taurant to  get  a  cup  of  coffee.  That  he  had 
"broken  a  button  off,  and  had  bis  knife  in 
bis  band."  Th.it  he  did  not  know  tbat  the 
deceased  was  there.  When  he  went  Into 
tbe  bouse  he  passed  by  the  deceased,  who 
grappled  him  with  one  hand  and  threw  the 
other  around,  as  he  supposed,  to  draw  a 
weapon.  The  scuffle  then  ensued.  And  that 
he  killed  him  to  save  bis  life. 

P.  B.  H.  Sberer,  for  plalntlfiT  in  error.  Geo. 
R.  Walker,  for  the  United  States. 

CLAYTON,  J.  (after  stating  the  facts  aa 
above).  After  the  charge,  the  defendant  en- 
tered tbe  following  exception:  "To  tbe  giv- 
ing of  tbe  above  charge,  as  so  given,  tbe 
defendant  by  his  counsel,  then  and  there  ex- 
cepted." Exceptions  were  saved  to  tbe  re- 
fusal of  the  court  to  give  five  requested  In- 
structions asked  for  by  the  defendant  But 
these  are  all  abandoned  in  tbe  assignment  of 
errors,  which  Is  as  follows :  "First  The  court 
erred  In  overruling  the  motion  of  defendant 
for  a  continuance  of  this  cause,  made  and 
filed  In  this  cause  on  tbe  15tb  day  of  Novem- 
ber, 1905,  for  the  reason  that  the  defendant 
had  been  confined  In  jail  for  about  two 
years,  and  was  poverty-stricken,  unable  to 
employ  counsel,  without  friends  or  acquaint- 
ances in  the  Indian  Territory,  and  unable 
to  ascertain  tbe  names  and  residences  of  bis 
witnesses,  or  to  what  they  would  testify  to 
In  his  behalf.  If  present  upon  the  trial  of 
said  cause,  until  upon  the  evening  of  tbe 
calling  of  this  cause  for  trial.  That  this 
defendant  made  application  In  due  form  for 
the  subpoenaing  of  the  witnesses  whose  names 
appear  in  the  motion  for  a  continuance, 
to  wit,  Jim  Johnson,  Pearl  Harrison,  and 
Moses  Alexander,  and  that  the  subpoenas 
for  said  witnesses  were,  at  tbe  time  of  the 
overruling  of  said  motion.  In  the  hands  of 
tbe  United  States  marshal  fOr  tbe  Southern 
district  of  the  Indian  Territory,  and  could 
have  been  served  and  the  apipearance  of  said 
witnesses  procured  at  the  next  term  of  said 
court.  That  the  testimony  of  said  witnesses 
was  relevant  and  vitally   material    to  this 
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defendant  upon  the  trial  of  said  canse,  and 
witnont  tbelr  evidence  be  conld  not  safely 
proceed  with  the  bearing  In  said  canse.  All 
of  -wblcb  appears  apeclflcally  by  a  motion  for 
a  new  trial,  a  copy  of  which  la  hereto  attach- 
ed, as  a  part  of  this  assignment  of  errors. 
Second.  The  court  erred  In  overmllng  the 
motion  of  the  defendant  for  a  continuance  of 
this  cause,  made  In  open  court  on  the  17th 
day  of  November,  1905,  for 'the  reason  that, 
aa  was  stated  In  the  motion  and  to  the  conrt 
at  said  time,  snbpcenas  duly  Issned  were 
then  in  the  hands  of  the  marshal  of  this 
conrt  for  Mrs.  Dillingham,  wife  of  the  de- 
ceased, and  Addle  Mayfleld,  and  whose  pres- 
ence la  the  Indian  Territory  and  whose  post- 
office  address  had  only  been  learned  by  the 
defendant  the  day  prior,  and  the  testimony 
that  the  witnesses  would  give.  If  present  up- 
on the  trial,  had  been  communicated  to  the 
defendant  and  his  attorney  only  on  the  day 
before,  and  that  said  witnesses  would  have 
testified  In  substance  and  effect  as  shown  by 
said  motion  for  a  continuance.  That  the  de- 
censed  had  stated  bis  nnalterable  intention 
to  take  the  life  of  the  defendant  at  sight; 
and,  further,  that  the  deceased,  at  11  o'clock 
on  the  night  before  the  homicide,  bad  as- 
saulted the  defendant  with  a  pistol,  driven 
him  from  bis  lodging  house,  and  attempted 
then  to  take  his  life.  That  the  said  Addle 
Mayfleld  was  then  In  the  Indian  Territory  at 
the  town  of  Halleyvllle,  and  that  the  said 
Mrs.  DlUingtaam  was  residing  In  the  South- 
em  district  of  the  Indian  Territory  and  near 
the  town  of  Ardmore,  and  less  than  40  miles 
from  the  town  of  Tishomingo,  when  this 
cause  was  tried.  Tbat  the  court  erred  in  re- 
fnsing  to  permit  the  witness  Pearl  Harrison, 
wbo  was  brought  Into  the  courtroom  after 
the  closing  of  the  testimony,  and  during  the 
argument  of  snid  cause,  to  testify  on  behalf 
Of  said  defendant ;  it  being  then  made  to  ap- 
pear to  this  court,  and  which  was  the  truth, 
that  the  said  witness  bad  only  then  arrived 
at  said  courthouse,  without  fault  or  negli- 
gence on  the  part  of  the  defendant.  That 
the  testimony  of  said  witness  was  matnial 
and  necessary  to  the  proper  defense  of  the 
defendant  upon  said  trial,  and  tbat  said  wit- 
ness would  have  testified  tbat  on  Sunday  be- 
fore the  killing  the  deceased  called  at  ^er 
house  armed  with  a  pistol,  and  stated  that 
be  was  looking  for  the  defendant  and  Intend- 
ed to  kill  him  on  sight,  and  that  this  threat 
she  communicated  to  the  defendant  only  a 
few  boors  before  the  homicide.  And  for  the 
further  reason  tbat  it  had  been  agreed  be- 
tween the  United  States  attorney  and  the 
attorney  for  the  defendant,  in  the  presence 
of  the  jury,  that  the  said  Pearl  Harrison 
might  be  Introduced  then,  and  her  evidence 
beard  by  the  Jury.  Third.  That  during  the 
progress  of  said  trial,  and  while  the  assistant 
United  States  attorney  was  making  his  clos- 
ing argument  to  the  Jury,  the  trial  judge 
was  absent  from  the  courtroom." 
The  reoonl  of  this  case  la  in  lacb  a  ooo- 


fused  condition  that  It  Is  almost  Impossible 
to  get  a  correct  or  an  intelligent  understand- 
ing of  It ;  bnt,  as  to  the  first  and  second  stip- 
ulations of  error,  it  seems  that  on  the  6th 
day  of  November,  1905,  the  defendant  filed 
his  application  for  process  to  procnre  the  at- 
tendance of  bis  witnesses  at  the  expense  at 
the  government,  which  was  allowed  and  pro- 
cess ordered  on  the  8th  of  the  same  month. 
On  November  15th,  defendant  filed  a  motion 
for  continuance,  which  was  overruled,  and 
exception  saved.  On  the  following  day,  the 
16th,  another  application  for  process  for  wit- 
nesses was  filed  and  granted.  On  the  17tb, 
the  case  was  called  for  trial.  The  govern- 
ment announced  ready,  and  the  defendant  fil- 
ed another  motion  for  continuance,  on  the 
ground  of  absent  witnesses,  which  was  over- 
ruled, and  exception  saved.  A  jury  was  call- 
ed, and  the  trial  proceeded.  The  motions,  of 
course,  set  up  a  statement  of.  the  facts  to 
which  the  absent  witnesses  would  .testify, 
which  were  that  some  of  them  were  present 
at  the  quarrel  the  day  before  the  killing,  and 
would  testify  to  occurrences  of  tbat  affair, 
and  others  would  testify  as  to  the  threats 
made  by  the  deceased  shortly  before  the  kill- 
ing, all  of  which  was  testified  to  by  a  num- 
ber of  other  witnesses  at  the  trial,  and  no 
testimony  was  ofTered  by  the  government  to 
dispute  It  So  the  testimony  of  the  absent 
witnesses  would  have  been  but  cumulative, 
at  best,  and  would  have  tended  to  prove 
nothing  more  than  tbat  which  was  after- 
words established.  Generally  speaking,  it  is 
not  error  to  overrule  a  motion  for  continu- 
ance on  the  ground  of  absent  witnesses,  if 
that  to  which  they  will  testify  is  but  cumu- 
lative of  the  testimony  of  others.  Maxey  v. 
State,  68  Ark.  523,  52  S.  W.  2 ;  9  Cyc.  176, 
note  79.  "Continuances  In  criminal  as  well 
as  in  civil  cases  are,  as  a  general  rule,  with- 
in the  sound  discretion  of  the  court,  and  tbat 
a  refusal  to  grant  a  continuance  is  never 
ground  for  new  trial  unless  It  clearly  ap- 
pears to  have  been  an  abuse  of  such  dis- 
cretion and  manifestly  operates  as  a  denial 
of  justice."  Jackson  v.  State,  54  Ark.  244, 
16  S.  W.  607;  Thompson  v.  State,  26  Ark. 
323.  When  It  is  considered  that  the  deceased 
was  unarmed,  quietly  sitting  In  a  chair,  that 
the  defendant,  with  an  open  knife,  attacked 
him  unawares,  and  produced  and  asked  for 
no  witness  to  support  bis  uncorroborated 
testimony  that  deceased  "threw  around  his 
hand"  to  an  empty  pocket,  or  made  any  other 
hostile  demonstration.  It  is  hardly  conceiva- 
ble that  additional  proof  that  deceased  had 
a  quarrel  with  defendant  and  made  threats 
against  blm,  facts  already  established,  would 
add  to  the  probabilities  tiiat  defendant  slew 
the  deceased  in  his  necessary  self-defense.  If 
the  testimony  of  the  absent  witnesses  would 
have  related  to  the  actual  facts  of  tbe  killing 
in  the  imrtlcular  that  deceased  was  the  ag- 
gressor, and  thus  corroborate  him  on  this 
vital  point,  his  case  would  be  stronger.  We 
are  of  the  opinion  tbat  the  conrt,  la  overral- 
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Ing  the  motion  tor  contlnannce,  did  not  abase 
its  discretion. 

As  to  the  third  stipulation  of  error,  that 
the  trial  Judge  was  absent  from  the  court- 
room during  the  trial,  It  Is  sufflctent  to  say 
that  that  fact  ncwbere  appears  In  the  record. 
The  only  place  yre  find  it  is  In  the  assign- 
ment of  errors,  and,  of  course,  we  cannot 
consider  it. 

Because  of  the  Importance  of  the  case,  we 
have  carefully  examined  the  record  upon  the 
points  set  up  In  the  motion  for  new  trial 
and  not  presented  by  the  assignment  of  er' 
rors  or  relied  on  by  the  defendant's  counsel 
In  his  brief,. and  we  find  no  error. 

Therefore  the  Judgment  of  -the  court  below 
Is  affirmed. 

GILL,  a  J.,  and  LA  WRENCH,  J„  concur. 


OARNBT  V.  UNITED  STATES. 

(Court  of  Appeals  of  .Indian  Territory.    Sept 
26.  1907.) 

1.  HOUICIDE   —   MaNSLAUOHTEB  —  IHVOLUK- 

TABV    Manblauohteb  —  Stattjtobt    Pbovi- 

SIONR. 

Mansf.  Dig.  g  1532  find.  T.  Ann.  St  1899, 
i  8T5J.  defines  manslaughter  as  the  unlawful 
killing  of  a  human  beinf;,  without  malice  or 
dei!l>eration.  Section  1533  provides  that  it  must 
be  voluntary  under  a  sudden  heat  of  passion 
caused  by  a  provocation  apparently  sufficient 
to  make  the  pasaion  irresistible.  Section  1534 
describes  the  killing  to  be  manslaughter  if  it 
be  in  the  commission  of  an  unlawful  act  with- 
out malice  or  in  the  prosecution  of  a  lawful  act 
without  due  caution.  Held,  that  there  is  no 
such  crime  as  Involuntary  manslaughter. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
roi.  26,  Homicide,  S  55.] 

2.  Cbiminai,   Law— Rebponsibilitt— Dbunk- 

BNNKSS. 

Under  the  express  provisions  of  Mansf.  Dig. 
S  1502  [Ind.  T.  Ann.  St.  1899,  g  845],  drunk- 
enness is  not  an  excuse  for  any  crime  or  mis- 
demeanor. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  $  65.] 

8.  Homicide  —  PnNisHiiEiiT  —  Dbtebi(ina- 

TION    BY    JtJBT. 

Under  the  statute  (Mansf.  Dig.),  a  person 
on  trial  for  manslaughter  is  entitled,  upon  re- 
quest to  have  the  jury  determine  the  punish- 
ment on  finding  him  guilty. 

[EM.  Note.— For  caseo  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  gg  676-678.] 

Error  to  the  United  States  Court  for  the 
Southern  District  of  the  Indian  Territory; 
before  Justice  J.  T.  Dlckersou,  March  2, 
1000. 

Barney  (Tamey  was  convicted  of  man- 
slaughter, and  brings  error.  Reversed  and 
remanded. 

Plaintiff  In  error  at  the  February  term, 
1904,  of  the  United  States  Court  of  the 
Southern  District  of  Indian  Territory,  at 
Ada,  was  indicted  for  the  murder  of  Caddo 
Gordon,  and  was  on  the  27th  day  of  Febru- 
ary, 1905,  convicted  of  manslaughter  and 
sentenced  to  the  pentientiary  at  E^.  Leaven- 
worth, Kan.,  for  five  years  and  fined  flOO, 


from  which  sentence  be  appealed,  execution 
being  suspended  upon  his  giving  bond  in  the 
sum  of  $2,500,  and  the  case  now  stands  In 
this  court  on  writ  of  error. 

Crawford  &  Bolen  and  Stlllwell  H.  Rus- 
sell, for  plaintiff  In  error.  George  R.  Walker, 
U.  S.  Atty.,  and  James  B.  Humphrey,  Asst. 
U.  S.  Atty. 

GILL,  O.  J.  The  evidence  In  the  case 
is  to  the  effect:  That  plaintiff  in  error  bad 
been  drinking  to  Intoxication,  and,  while 
going  along  the  road  with  a  friend,  came 
upon  one  Caddo  Gordon,  with  whom  he  had 
acquaintance,  and  that  he  shot  and  killed 
Caddo  Gordon.  Before  he  came  upon  Gor- 
don be  had  a  pistol  out  and  bad  been  shoot- 
ing it,  while  his  friend  had  a  Winchester 
and  bad  been  shooting  It.  That  as  they 
came  upon  Gordon  his  friend  told  him  to 
put  his  revolver  up,  and  that  he  reached  to 
put  the  revolver  In  his  pocket  when  it  was 
shot  off,  resulting  In  Gordon's  death.  De- 
fendant says  there  was  no  motive  for  the  act 
and  no  explanation,  except  It  be  found  In 
his  mental  condition;  that  the  shooting  was 
unintentional — ^the  result  of  an  accident — 
that  plaintiff  In  error  at  the  time  was  not 
only  unconscious  of  the  purpose  or  thought 
to  wound  deceased,  but  was  unconscious  of 
the  presence  of  deceased  and  unconscious  of 
having  discharged  a  pistol,  accidentally  or 
otherwise,  and  makes  12  assignments  of  er- 
ror, all  of  which  relate  to  the  instructions  of 
the  court  given  or  refused,  except  the  ninth, 
tenth,  eleventh,  and  twelfth  assignments  of 
error.  We  have  examined  the  instructions 
of  the  court,  and  think  that  they  fairly  state 
the  law  In  this  case.  We  have  also  exam- 
ined the  requested  instructions  which  were 
refused  by  the  court,  and  do  not  think  that 
they  are  applicable  to  this  case.  We  are  of 
opinion  that  In  this  Jurisdiction  there  Is  no 
such  thing  as  Involuntary  manslaughter. 
The  statute  (Mansf.  Dig.  |  1532  [Ind.  T. 
Ann.  St  1809,  g  875])  defines  manslaughter, 
and  in  section  1533,  Mansf.  Dig.  [Ind.  T.  Ann. 
St  1899,  g  876],  defines  It  as  a  voluntary 
act  upon  a  sudden  heat  of  passion  caused 
by  a  provocation  apparently  sufficient  to 
make  the  passion  irresistible;  and  section 
1534  describes  the  killing  to  be  manslaughter 
if  It  be  In  the  commission  of  an  unlawful 
act  without  malice  or  In  the  prosecution  of 
a  lawful  act  but  without  due  caution  and 
circumspection.  Section  1502,  Mansf.  Dig. 
[Ind.  T.  Ann.  St  1899,  g  845],  provides  that 
"drunkenness  shall  not  be  an  excuse  for  any 
crime  or  misdemeanor."  But  In  this  case 
plaintiff  In  error,  as  defendant,  requested 
the  court  for  an  Instruction  to  the  Jury  that 
they  might  assess  the  punishment  if  they 
found  defendant  guilty,  which  instruction 
was  by  the  court  refused,  and  this  was  the 
right  of  defendant  under  the  statute  and  the 
court  should  have  given  the  instruction.  We 
have  held  heretofore,  In  the  case  of  Taylor 
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T.  United  States  (lui.  T.)  98  S.  W.  123,  that 
the  Jury,  when  requested,  should  be  allowed, 
under  Mansfleld's  Digest,  to  assess  the  pun- 
ishment, and  this  case  must  be  reversed  and 
remanded  for  failure  of  the  court  below  to  so 
Instruct  the  jury.  ° 

This  being  our  opinion,  It  Is  oselefls  to 
consider  in  detail  the  instructions  of  the 
court  t)eIow  or  those  requested  by  plaintiff 
in  error  and  refused  by  the  court 

Reversed  and  remanded. 

TOWN8BND,  CLAYTON,  and  LAWRENCE, 
JJ.,  concor. 


JAMES  V.  UNITED  STATES. 

(Conrt  of  Appeals  of  Indian  Territory.     Sept 

26,  1907.) 

1.  iRnionuNT— Vabiarck  ir  Names— Matk- 

EIALITT. 

Though  nnder  the  common  law  the  vari- 
ance between  a  charge  that  defendant  stole  "S. 
K.  Canady's"  horse  and  proof  that  he  stole 
"Steve  Kennedy's"  would  be  fatal,  It  la  immate- 
rial under  Carter's  Ind.  T.  Ann.  St  1899,  S 
1454,  providing  that  where  an  offense  involves 
the  commission  or  attempt  to  commit  an  injury 
to  person  or  property,  and  is  described  in  other 
respects  with  sufficient  certainty  to  identify  the 
act,  an  erroneous  allegation  as  to  the  person  in- 
jured or  attempted  to  be  injured  is  not  mate- 
rial ;  the  identity  of  the  person  named  in  the 
indictment  and  the  owner  of  the  horse  being 
shown. 

FEd.  Note. — For  cases  in  point,  see  Cent  Die. 
vol.  27,  Indictment  and  Information,  {  662 ;  voL 
32,  Larceny,  {  120.] 

2.  Cbihirai.  Law— Etidence>— Heabsat. 

In  a  trial  for  horse  stealing,  proof  of  a 
statement  by  a  codefendant  as  to  where  he  got 
the  chains  with  which  the  horse  was  hobbled 
when  stolen,  and  where  he  got  the  horse,  was 
properly  excluded  as  hearsay. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  973.] 

8.  Witnesses  —  Impeachment  —  Bvidcnok  — 

Admissibility. 

Accused  could  not  show  upon  cross-exam- 
ination of  a  witness  that  the  witness  had  been 
convicted  of  perjury  in  another  state,  to  show 
his  incompetency ;  the  record  of  the  conviction 
being  the  best  evidence. 

GBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  60,  Witnesses,  i  1142.] 

Elrror  to  the  United  States  Conrt  for  the 
Central  District  of  the  Indian  Territory; 
before  Justice  W.  H.  H.  Clayton,  March  14, 
1906. 

Charley  James  was  convicted  of  larceny  of 
a  horse,  and  be  brings  error.    AfDrmed. 

W.  M.  Cravens  and  J.  B.  Whitehead,  for 
plaintiff  In  error.    T.  B.  Latham,  U.  S.  Atty. 

LAWRENCE,  J.  Plaintiff,  Jointly  with 
one  McDanlel,  was  Indicted  for  larceny  of  a 
horse.  They  were  tried  sq?arately  and 
plaintiff  was  found  guilty,  and  sentenced  to 
two  years  In  the  United  States  penitentiary 
at  E^  Leavenworth,  Kan.  He  assigns  nine 
grounds  of  error  committed  by  the  district 
court  in  the  trial  of  the  cause.  The  first 
error  by  the  court  was  the  overruling  of 


plaintiff  In  error's  objection  to  the  testimony 
of  witness  Steve  Kennedy  and  other  witness- 
es on  part  of  government,  because  the  full 
name  of  the  owner  of  the  horse  alleged  to 
have  been  stolen  did  not  appear  In  the  in- 
dictment, but  the  name  appearing  by  the  ini- 
tials S.  K.  Canady,  which  was  an  Insuffi- 
cient statement  of  the  name  of  the  supposed 
owner.  The  second  assignment  of  error  was 
the  overruling  of  plaintiff  In  error's  motion  to 
have  stricken  out  all  testimony  offered  by 
the  government  tending  to  show  that  the 
horse  was  stolen  from  "Steve  Kennedy,"  the 
indictment  alleging  that  the  horse  was  stol- 
en from  "S.  K.  Canady."  The  third  assign- 
ment of  error  was  the  refusal  by  the  court 
to  sustain  the  motion  of  plaintiff  In  error  to 
Instruct  the  Jury  to  return  a  verdict  of  not 
guilty,  because  of  the  variance  of  the  proof 
and  the  allegations  of  the  Indictment  as  to 
the  ownership  of  the  horse  alleged  to  have 
been  stolen.  The  fourth  error  assigned  Is 
the  court's  instruction  to  the  Jury  to  dis- 
regard the  discrepancy  in  the  name  of  the- 
alleged  Injured  party.  In  that  It  was  Immate- 
rial whether  his  name  was  "Steve  Kennedy" 
or  "S.  K.  Canady."  The  fifth  error  assigned 
Is  the  refusal  of  the  court  to  permit  the 
plaintiff  In  error  to  show  that  the  horse  be- 
longed to  Steve  Kennedy,  and  that  said 
Steve  Kennedy  was  not  known  or  recognized 
In  the  community  where  be  lived  under  any 
other  name  than  Steve  Kennedy;  that  he 
had  never  been  known  or  called  S.  K.  Cnna- 
dy.  The  sixth  error  assigned  was  the  re- 
fusal of  the  conrt  to  allow  certain  witnesses 
offered  by  plaintiff  In  error  to  show  the 
whereabouts  of  McDanlel,  Jointly  Indicted 
with  plaintiff  in  error,  and  to  further  testify 
what  said  McDanlel  stated  In  regard  to 
where  be  got  the  chains  and  the  horse  In 
question.  The  seventh  assignment  of  error 
was  the  refusal  of  the  court  to  allow  the 
plaintiff  in  error  to  question  the  witness  for 
the  government,  Pat  Combs,  touching  his 
qualification  as  a  witness;  and  to  show  by 
said  witness  that  be  had  been  convicted  of 
the  crime  of  perjury  in  a  court  of  Arkansas. 
The  eighth  assignment  of  error  is  upon  the 
ground  that  the  verdict  Is  not  supported  by 
the  evidence  nor  by  the  law.  The  ninth  error 
assigned  is  the  action  of  the  court  in  denying 
plaintiff  in  error's  motion  for  a  new  trial, 
and  In  rendering  judgment  on  the  verdict 

The  court  Instructed  the  Jury  that  "the 
prisoner  Is  charged  with  stealing  a  liorse, 
the  property  of  a  man  by  name  of  S.  K. 
Canady.  The  proof  in  the  case  shows  his 
name  to  be  'Steve  Kennedy'  and  not  'S.  K. 
Canady.'  The  statute  In  force  in  this  ter- 
ritory makes  the  fact  that  there  Is  a  mistake 
In  the  name  of  the  party  from  whom  the 
property  Is  stolen  Immaterial;  but,  t>efore 
you  can  convict  the  prisoner,  It  must  appear 
that  Steve  Kennedy  was  the  owner  of  the 
horse,  and  that  It  was  stolen  from  him.  If 
you  believe  from  the  evidence  that  Steve  Ken- 
nedy was  the  owner  of  the  horse,  and  it  was 
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-stolen  from  him,  nltbongh  the  Indictment  al> 
leges  it  was  'S.  K.  Canady,'  yon  will  con- 
vict him,  provided  you  believe,  beyond  a  rea- 
sonable doubt,  that  he,  by  himself  or  in  col- 
lusion with  B.  McDanlel,  stole  the  horse." 
The  court  at  length  gave  full  and  clear  ad- 
ditional instructions  to  the  jury,  of  which  no 
complaint  Is  made  by  plaintiff  in  error,  and 
are  therefore  not  necessary  to  be  considered 
by  us.  The  record  presents  ample  ground 
Justifying  the  verdict  of  the  jury  and  the 
judgment  of  the  court  thereon,  unless  the 
court  committed  prejudicial  error  In  refusing 
to  exclude  evidence  or  in  overruling  objec- 
tions of  plaintiff  to  evidence  or  instructing 
the  jury  as  to  the  effect  of  variance  between 
the  allegation  of  the  indictment  and  the  proof 
as  to  the  name  of  the  owner  of  property  stol- 
en. 

The  assignments  of  errors  from  1  to  5,  in- 
clusive, may  be  considered  together.  While 
under  the  strict  rule  of  the  common  law  the 
variance  of  names  as  they  appear  in  this  case 
would  be  fatal,  yet  this  Is  cured  by  the  fol- 
lowing statutory  provision:  "Where  an  of- 
fense involves  the  commission,  or  an  attempt 
to  commit  an  injury  to  person  or  property, 
and  la  described  in  other  respects  with  suffi- 
cient certainty  to  identify  the  act,  an  er- 
roneous allegation  as  to  the  person  injured, 
or  attempted  to  be  injured,  is  not  material." 
Section  1454,  Carter's  Ind.  T.  Ann.  St  1899; 
State  V.  Seely,  30  Ark.  102;  State  v.  Jour- 
dan,  32  Ark.  203.  It  is  manifest  that  the 
purpose  of  the  statute  Is  to  abrogate  that 
rule,  and  to  make  the  more  rational  one  that 
it  is  Immaterial  what  might  be  the  name  of 
the  owner  of  the  property,  provided  the  evi- 
dence should  show  to  the  satisfaction  of  the 
Jury  that  the  person  named  in  the  Indictment 
was  identical  with  the  person  who  owned  the 
horse  stolen.  Upon  this  ground  the  court 
made  all  the  rulings  and  gave  the  instruc- 
tions to  the  jury  upon  this  particular  matter, 
and  they  were  not  erroneous,  but  In  conform- 
ity to  the  rule  of  law  In  this  jurisdiction  up- 
on this  subject 

It  Is  clearly  not  error  upon  part  of  the 
court  to  refuse  the  proof  offered  by  plaintiff 
In  error  to  show  the  statement  of  his  co- 
defendant  as  to  where  he,  the  codefendant, 
got  the  chains  with  which  the  horse  was 
hobbled  at  the  time  he  was  stolen,  and  where 
he  got  the  horse.  It  was  hearsay  and  of  the 
nature  of  selfservlng,  if  they  were  acting  to- 
gether in  the  commission  of  the  crime,  and 
was  incompetent  from  any  point  of  view. 

The  complaint  that  plaintiff  In  error  was 
not  allowed  to  show  upon  cross-examination 
of  the  witness  Pat  Combs,  that  he,  Combs, 
had  been  convicted  of  the  crime  of  perjury 
in  the  courts  of  Arkansas,  for  the  purpose  of 
showing  hiS'  incompetency  as  a  witness,  is 
without  merit  It  is  not  coirpetent,  the  rec- 
ord of  the  conviction  being  the  best  evidence. 

The  eighth  and  ninth  grounds  for  error 
are  general,  and  are  embraced  In  the  erroia 
complained  of  in  the  preceding  errors. 


Judgment  Is  affirmed,  and  the  marshal  is 
ordered  to  proceed  to  execute  the  judgment 
of  the  trial  court  by  conveying  the  plaintiff 
In  error,  without  delay,  to  the  United  States 
Penitentiary  at  Ft  Leavenworth,  Kan., 
where  he  shall  be  confined  for  the  term  of 
two  years  from  this  date. 

GILL,  C.  J.,  and  TOWNSEND,  J.,  concur. 


TEDFORD  V.  UNITED  STATES. 

(Court  of  Appeals  of  Indian  Territory.     Sept 
26,  1907.) 

1.  Cbiminai,  Law  —  Continuahck  —  Discbb- 
tion  of  coukt. 

The  refusal  of  a  continuance  is  largely  a 
matter  of  discretion  with  the  court 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14.  Criminal  Law,  |  1311.] 

2.  Same— Appeai>-Prejudioiai,    Erkob— Ad- 
mission OF  EiVinENCE. 

In  a  prosecution  for  seduction,  the  admis- 
sion of  evidence  as  to  the  reputation  of  prose- 
cutrix after  the  date  of  the  first  intercourse  was 
not   prejudicial  error. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  {  3137.] 

8.    SeDUCTIOW— TBIAI.— COBBOBOBATIVE  EVI- 
DENCE—QUESTIONS  FOB  JUBT. 

In  a  prosecution  under  Mansf.  Dig.  {  1587 
[Ind.  T.  Ann.  St  1899,  §  030],  providing  that 
no  person  shall  be  convicted  of  having  carnal 
knowledge  of  any  female  under  promise  of  mar- 
riage unless  the  female's  testimony  Is  corroborat- 
ed, the  question  whether  there  was  corrobora- 
tive evidence  of  the  promise  of  marriage  la  for 
the  jury. 
4.  Criminal    Law— Appeai^-Questiobs    fob 

Review — Sufficiency  or  Recobo. 

Where  defendant  neither  reserved  excep- 
tions to  an  instruction  nor  requested  another  in 
its  place,  it  was  not  properly  before  the  appel- 
late court. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  (  2U0a] 

6.  Seduction— Bubden  op  Proof— Pbesdkp- 
TiON  OF  Chastity- Instructions. 

In  a  prosecution  for  seduction,  an  inatme- 
tion  that  the  law  presumes  every  woman  to  be 
chaste,  and  that  tne  burden  was  on  defendant 
to  show  that  prosecutrix  was  not  so,  that  the 
law  presumes  that  the  prosecutrix  was  chaste, 
and  throws  on  defendant  the  burden  of  proving 
that  she  was  not  by  proof  sufficient  to  raise  a 
reasonable  doubt  of  guilt,  is  a  sufficient  state- 
ment of  the  law. 

6.  CsiHiNAL  Law— Indictuent— Sufficienot 
—Motion  in  Arrest. 

Under  Mansf.  Dig.  t  2302  [Ind.  T.  Ann. 
St  ISOU,  {  1C45],  providing  that  the  only  ground 
on  which  a  judgment  shall  be  arrested  is  that 
the  facts  stated  in  the  indictment  do  not 
constitute  a  public  offense,  etc.,  and  Mansf.  Dig., 
{  2106  [Ind.  T.  Ann.  St  1809,  |  1449],  pro- 
viding that  the  indictment  is  sufficient  if  it  can 
be  understood  therefrom  that  the  act  or  omis- 
sion charged  as  the  offense  is  stated  with  such 
a  degree  of  certainty  as  to  enable  the  court  to 
pronounce  judgment  on  conviction  according  to 
the  right  of  the  case,  an  indictment  for  seduc- 
tion alleging  that  on  a  certain  date  defendant 
did  unlawfully,  etc.,  obtain  carnal  knowledge 
of  prosecutrix,  a  female  not  his  wife,  by  virtue 
of  a  certain  feigned  and  pretended  marriage 
between  them,  and  by  virtue  of  a  false  and 
feigned  express  promise  of  marriage  then  and 
there  made  by  him,  etc.,  was  sufficient  as  against 
a  motion  in  arrest  of  judgment 


Digitized  by 


Google 


tnd.T.) 


TBDFORD  V.  UNITED  STATES. 


609 


Appeal  from  the  United  States  Court  for 
the  Central  District  of  the  Indian  Territory ; 
before  Justice  Wm.  H.  H.  Clayton,  December 
16,1904. 

Borrel  Tedford  was  convicted  of  seduc- 
tion, and  appeals.    Affirmed. 

Defendant  wag  charged  with  seduction  by 
an  Indictment  filed  November  17,  1904,  as  fol- 
lows :  "Indictment  for  Seduction.  The  grand 
Jurors  for  the  United  States  of  America,  se- 
lected, summoned.  Impaneled,  sworn,  and 
charged  to  inquire  within  and  for  the  body 
of  the  Central  district  of  the  Indian  Terri- 
tory, at  South  McAlester,  in  the  name  and  by 
the  authority  of  the  United  States,  upon 
their  oaths  do  find,  present,  and  charge  that 
one  Burrel  Tedford,  who  was  not  then  and 
there  a  member  of  any  Indian  tribe  or  nation, 
on  the  20tb  day  of  April,  1903,  within  the 
Central  district  of  the  Indian  Territory,  un- 
lawfully and  feloniously  did  then  and  there 
obtain  carnal  knowledge  of  one  Rose  Hefley. 
a  female  not  then  and  there  hla  wife,  by  vir- 
tue of  a  certain  feigned  and  pretended  mar- 
riage between  them,  and  by  virtue  of  a  false 
and  feigned  express  promise  of  marriage  then 
and  there  made  by  him  the  said  Burrel  Ted- 
ford, the  said  Rose  Hefley  not  being  then  and 
there  a  member  of  any  Indian  tribe  or  nation, 
'Contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  United  States  of 
America."  On  December  2,  1904,  defendant 
filed  motion  for  continuance,  which  was  over- 
ruled, defendant  excepting,  and  on  said  day 
trial  began  to  a  jury  and  defendant  found 
cullty.  On  December  19,  1904,  motions  for 
new  trial  and  in  earnest  of  Judgment  were 
filed,  both  of  which  were  overruled  by  the 
ooprt,  and  on  January  8,  1905,  defendant  was 
sentenced  to  the  jtenitentiary  for  two  years 
and  a  fine  of  $10.  Defendant  appeals  to  this 
■court 

Harley  k  Lewis,  for  appellant.  X  H.  WU- 
klns,  U.  S.  Atty. 

QTLTj,  C  3.  (after  stating  the  facts  as 
above).  Appellant  presents  seven  assign- 
ments of  error. 

First  That  the  court  erred  in  overruling 
defendant's  motion  for  continuance.  We  have 
examined  the  affidavit  for  continuance.  Two 
of  the  witnesses  claimed  to  be  absent  Lem 
East  and  Will  Owens,  appeared  and  testified 
on  the  trial.  The  testimony  of  the  absent 
witness,  Fretwell,  was  of  the  same  nature  as 
that  of  Owens  and  East,  and  the  testimony  of 
Dr.  Green  was  probably  regarded  as  Incom- 
petent by  the  court,  and  no  diligence  what- 
ever Is  shown  in  endeavoring  to  secure  his 
testimony.  The  refusal  of  a  continuance  is 
largely  a  matter  of  discretion  with  the  court, 
and  the  court's  discretion  was  not  abused 
In  its  action. 

The  second  assignment  Is  that  the  court 
committed  error  in  permitting  testimony  to 
go  to  the  Jury  as  to  the  reputation,  of  prose- 
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cutrlx  after  August  4,  1901,  the  date  of  the 
first  intercourse.  We  do  not  see  how  this 
could  in  any  wise  prejudice  appellant  and 
the  question  permitted  went  to  the  reputation 
of  prosecutrix  up  to  the  discovery  of  her  In- 
tercourse with  appellant,  which,  in  the  opin- 
ion of  the  court,  was  not  prejudicial  error. 

A  third  error  assigned  was  the  refusal  of 
the  court  to  give  the  following  instruction: 
"The  court  Instructs  the  Jury  In  this  case.  In 
order  to  convict  the  defendant  of  the  charge 
of  seduction,  the  testimony  of  the  prosecuting 
witness.  Rose  Hefley,  must  be  corroborated 
as  to  every  material  allegation  in  the  indict- 
ment, and  you  are  further  Instructed  that  in 
this  case  that  such  corroboration  as  to  the 
promise  of  marriage  has  not  been  sufficiently 
made  to  support  a  verdict  of  guilty,  and  you 
are  therefore  Instructed  to  return  a  verdict 
of  not  guilty."  The  statute  under  which  the 
Indictment  was  found  Is  section  1587,  Mansf. 
Dig.  [section  930,  Ind.  T.  Ann.  St  1899],  and 
reads:  "Any  person  who  shall  be  convicted 
of  obtaining  carnal  knowledge  of  any  female 
by  virtue  of  any  feigned  or  pretended  mar- 
riage, or  of  any  false  or  feigned  express  prom- 
ise of  marriage,  shall,  on  conviction,  be  Im- 
prisoned not  exceeding  two  years  In  the  peni- 
tentiary and  fined  In  any  sum  not  exceeding 
five  thousand  dollars ;  but  no  person  shall  be 
convicted  of  said  crime  upon  the  testimony  of 
the  female,  unless  the  same  be  corroborated 
by  other  evidence."  The  instruction  asked 
by  the  defraidant  Is  equivalent  to  requesting 
that  the  court  shall  pass  upon  the  evidence 
In  the  case,  and  find  that  there  Is  no  cor- 
roborative evidence  of  the  promise  of  mar- 
riage and  peremptorily  Instruct  a  verdict  for 
defendants.  This  Instruction  was  properly 
refused.  It  was  for  the  Jury  to  say  whether 
the  facts  and  circumstances  corroborated  the 
story  of  the  prosecutrix  as  the  defendant  ad- 
mitted the  sexual  Intercourse. 

Appellant  does  not  attempt  in  his  brief  to 
sustain  the  fourth  assignment  of  error,  and, 
as  It  relates  to  the  running  of  the  statute  of 
limitation  and  the  deduction  therefrom  of 
the  time  defendant  was  absent  from  the 
territory,  we  hold  the  court's  instiu.-tlon  in 
this  regard  to  have  correctly  stated  the  law. 

Appellant's  fifth  assignment  of  error  is  aS 
follows:  "That  the  court  erred  In  Instruct- 
ing the  Jury  that  the  burden  of  proof  was  on 
the  defendant  to  establish  that  at  the  time 
of  the  alleged  seduction  the  prosecutrix  was 
not  a  chaste  and  virtuous  woman."  An  ex- 
amination of  the  record  shows  that  no  ex- 
ceptions were  reserved  to  this  part  of  the 
court's  charge,  nor  did  appellant  ofTer  for 
the  consideration  of  the  court  any  Instruc- 
tion covering  any  different  view  of  the  law 
than  presented  in  the  court's  instruction, 
and  the  point  consequently  Is  not  proper> 
ly  before  us  for  consideration.  But  the 
court's  charge  in  this  regard  was  In  two 
parts:  (1)  The  court  charged  the  Jury:  "The 
law  presumes  In  the  first  instance  every 
woman   to  be  chaste,     •     •     •     and   the 
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burden  Is  upon  the  defendant  to  show  her 
unctaastltr.  Her  reputation  may  be  Intro- 
duced In  evidence  before  you  as  a  chaste 
and  virtuous  woman  at  the  time  of  this  In- 
tercourse." (2)  "The  law  ♦  ♦  *  presumes 
that  she  was  chaste,  and  It  throws  upon  the 
defendant  the  burden  of  making  proof  that 
she  was  not,  and,  before  you  can  believe  that 
she  was  not  chaste,  that  proof  which  the  law 
requires  the  defendant  to  offer  before  you 
must  arise  to  that  dignity  as  to  raise  in  your 
minds  a  reasonable  doubt  of  guilt"  Cer- 
tainly the  presumption  is  fairly  stated,  and 
the  definition  as  to  what  burden  is  thrown 
on  defendant  to  overcome  it  is  tersely  and 
pointedly  given.  The  instruction  as  a  whole 
undoubtedly  and  plainly  states  the  law. 

These  points  having  been  settled,  appel- 
lant's sixth  assignment,  going  as  It  does  to 
the  court's  refusal  to  grant  a  new  trial,  does 
not  state  error. 

Appellant's  seventh  assignment  of  error  Is 
that  the  court  erred  In  overruling  defendant's 
motion  In  arrest  of  Judgment.  "The  only 
ground  upon  which  a  Judgment  shall  be  ar- 
rested Is  that  the  facts  stated  in  the  Indict- 
ment do  not  constitute  a  public  offense  with- 
in the  Jurisdiction  of  the  court."  Mansf. 
Dig.  §  2302  [Tnd.  T.  Ann.  St.  1899,  {  1645]. 
"The  Indictment  Is  sufficient  If  it  can  be  un- 
derstood therefrom:  First.  That  It  was 
found  by  a  grand  Jury  of  a  county  Impinnpl- 
ed  In  a  court  having  authority  to  receive  It, 
though  the  name  of  the  court  Is  not  accurate- 
ly stated.  Second.  That  the  offense  was 
committed  within  the  Jurisdiction  of  the 
court,  and  at  some  time  prior  to  the  time  of 
finding  the  Indictment  Third.  That  the  act 
or  omission  charged  as  the  offense  Is  stated 
with  such  a  degree  of  certainty  as  to  enable 
the  court  to  pronounce  Judgment  on  convic- 
tion, according  to  the  right  of  the  case." 
Mansf.  Dig.  i  2106  [Ind.  T.  Ann.  St  1899, 
{  1449]. 

The  Indictment  in  this  case  was  found  by 
a  grand  Jury  In  the  Central  district  of  In- 
dian Territory,  states  an  offense  committed 
In  that  district,  and  was  tried  to  a  Jury  In 
that  district,  and  the  court  had  complete 
jurisdiction.  It  charges  the  offense  with  the 
degree  of  certainty  required  by  the  law, 
and  the  motion  in  arrest  of  Judgment  was 
properly  overruled. 

Finding  no  error  In  the  record,  the  Judg- 
ment and  sentence  of  the  court  below  is 
affirmed. 

TOWNSBND  and  LAWRENCE,  JJ.,  con- 
cur. 


WAGONER  NAT.  BANK  v.  WELCH  et  al. 

(Court  of  Appeals  of  Indian  Territory.    Sept 
26.  1907.) 

1.  JunoMENT— Default— Absence  at  Trial. 

When  a  cause  comes  on  for  trial,  and  the 

defendant  is  present  in  person  and  by  attorney, 

and   the   plaintiff   fails   to  appear   after  being 


three   times   called   in   open  court   default  of 
plaintiff  must  be  entered. 

[E!d.  Note.— For  case?  in  point,  see  Cent  Dig. 
vol.  80,  Judgment  J  179.] 

2.  Sake  —  Vacating  Judgment  —  AuTHOBrrr 

op  COUBT. 

The  court  is  not  authorized  to  vacate  a 
judgment  on  default  and  allow  a  new  trial,  un- 
less it  appears  that  plaintiff's  default  was  with- 
out fault  on  his  part  and  was  the  result  of  ac- 
cident, fraud,  or  mistake. 

rE(l.  Nntp.— For  cnses  in  noint  see  Cent  Dig. 
vol.  SO,  Judgment,  {J  269-291.] 

3.  Same— Sufficiency  of  Affidavit  as  to 
Fbaud. 

An  affidavit  in  support  of  a  motion  to  va- 
cate a  judgment,  alleging  that  plaintiff  and  his 
attorney  were  misled  and  prevented  from  being 
present  at  the  time  and  place  fixed  for  the  trial 
by  the  "fraud  of  defendants  and  the  words  and 
actions  of  defendants'  attorneys,"  is  not  suffi- 
cient when  it  is  not  stated  or  pretended  that 
the  words  and  actions  were  fraudulently  made, 
and  there  is  no  showing  of  fraud  in  procnring- 
the  judgment 

4.  Same— DiscBETioN  of  Coubt. 

Whether  a  motion  to  vacate  a  judgment 
and  grant  a  new  trial  should  be  granted  when 
made  at  the  same  term  is  a  matter  of  judicial 
discretion,  and  a  refusal  cannot  be  assigned  as- 
error. 

[Hid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment  Si  265-268.] 

5.  Writ  of  Ebkob— Recobd — Necessity  of 
Bill  of  Exceptions  —  Matters  Not  on 
Face  of  Record.  . 

When  there  is  no  bill  of  exceptions,  no- 
errors  can  he  considered  except  such  as  plainly 
appear  on  the  face  of  the  record. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  S  2479.] 

6.  Same  —  Review  —  Presumptions  —  Find- 
ings of  Fact  in  Absence  of  Evidence. 

FindingR  of  fact  by  the  court  will  he  con- 
clusively presumed  to  be  properly  found.  In  the 
absence  of  the  evidence  upon  which  they  are 
founded. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  2941.] 

7.  Usury- Fobfeitubes  —  Statutobt    Pbovi- 

SIONS. 

Under  Rev.  St  U.  S.  t  5198  [U.  S.  Comp. 
St  1901,  p.  3493],  providing  that  the  reserving, 
etc.,  of  a  rate  of  interest  greater  than  that  al- 
lowed by  law,  when  knowingly  done,  shall  be 
a  forfeiture  of  the  entire  interest,  where  a  note 
is  given  for  a  sum  in  excess  of  the  amount  ac- 
tually received  and  proper  interest  thereon,  a 
forfeiture  of  the  entire  interest  on  the  loan  is- 
warranted. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.   47,   Usury,   it   437-439.] 

&  Warr  of  E^rrob— Habulbbs  Ebbor— Preju- 
dice TO  Party. 

Where  a  party   is  allowed  the  legal   rate 

of  interest,  when  under  the  law  all  Interest  is 

forfeited  by  usury,  he  has  no  cause  to  assign 

error. 
[Ed.  Note. — For  cases  in  noint,  see  Cent  Dig., 

vol.  3,  Appeal  and  Error,  {  4060.] 

9.  Usury— Remedies  of  Borrower-Plead- 
ing—Sufficiency  OF  Allegation  as  to 
Knowledge. 

Where  a  pleading  states  that  a  note  for 
$393  was  taken  for  a  three  months'  loan  of 
$350,  it  is  a  sufficient  allegation  that  the  ex- 
cessive charge  was  knowingly  made. 

10.  Writ  of  Error— Review— Pbesumptior 
AS  TO  Proof. 

It  will  be  conclusively  presumed  that  the 
court  beard  evidence  as  to  the  scienter  of  usury 
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before  rendering  a  Judgment  for  defendant  on 
tha'k   issue. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig- 
ToL  3,  Appeal  and  Error,  {  37T8.] 

Error  to  the  United  States  Court  for  the 
Northern  District  of  the  Indian  Territory; 
iMfore  Justice  Joseph  A.  Giil,  February  8, 
1906. 

Action  by  the  Wagoner  National  Banli 
against  T.  J.  Welch  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

Robert  F.  Blair,  for  plaintiff  in  error.  W. 
H.  Komegay,  W.  S.  Wolfenberger,  and  Thom- 
as A.  Jenlcins,  for  defendants  in  error. 

liA WRENCH,  J.  August  4,  1908,  plalntift 
In  error  filed  its  complaint  at  law,  complain- 
ing of  Thomas  J.  Welch,  Mary  Welch,  Thom- 
as J.  Welch,  Jr.,  and  Hattle  Welch,  defend- 
ants, wherein  It  is  alleged  that  February  28, 
1903,  defendants  made  to  plaintiff  their  prom- 
issory note  for  $684.25,  due  August  1,  1903, 
with  interest  at  8  per  cent  per  annum ;  and 
to  secure  same  defendants  executed  to  plain- 
tiff a  chattel  mortgage  on  a  number  of  head 
of  cattle.  It  is  averred  that  the  debt  is  due ; 
that  demand  bad  been  made,  and  payment 
refused;  and  Judgment  Is  asked  (or  said 
d^t,  fSO  damages,  and  for  eosts.  August  5, 
1903,  there  was  filed  in  the  office  of  the 
clerk  of  said  District  Court,  at  Tahlequah,  a 
paper  named  "affidavit  for  replevin,"  entitled 
"Wagoner  National  Bank  v.  Thomas  J.  Welch 
et  al.,"  made  by  O.  J,  Brown,  cashier  of  said 
bank,  as  its  agent,  for  possession  of  the  prop- 
erty described  in  the  chattel  mortgage  above 
mentioned,  and  therein  valued  at  $565.  On 
the  same  date  was  filed  In  said  cause  the  af- 
fidavit of  one  J.  C.  Hazelett,  as  agent  of  said 
plaintiff,  in  which  it  is  alleged,  irpon  belief 
of  affiant,  that  the  defendants,  T.  J.  Welch 
and  T.  J.  Welch,  Jr.,  have  concealed,  remov- 
ed, or  disposed  of  said  property,  to  defeat 
plaintiff's  action.  At  the  same  date  a  replev- 
in bond  was  given  and  filed.  A  writ  of  re- 
plevin was  thereupon  issued,  with  capias 
clause,  as  provided  by  the  statute,  that  In 
case  the  property  could  not  be  fttund  the 
officer  executing  same  was  commanded  to 
bring  into  court  the  bodies  of  said  T.  J. 
Welch  and  T.  J.  Welch,  Jr.,  to  answer  the 
plaintiff.  The  return  of  the  officer  thereon 
shows  that  a  number  of  the  animals  named 
In  the  writ,  of  the  estimated  value  of  $292.- 
50,  had  been  taken  and  delivered  to  plaintiff, 
the  remainder  not  found  after  diligent  search, 
and  that  said  two  defendants  had  been  plac- 
ed under  arrest  August  7,  1907,  there  was 
filed  in  the  said  clerk's  office,  in  said  cause, 
an  affidavit  and  bond  for  writ  of  attachment 
against  the  property  of  all  the  defendants,  on 
the  three  several  grounds  that  they  had  re- 
moved their  property  beyond  the  Jurisdiction 
of  the  court;  that  they  bad  sold  same  to 
cheat  binder,  and  delay  their  creditors ;  and 
that  they  were  about  to  sell  same  with  a 
like  intent    Thereupon  the  writ  issued,  and 


same  was  returned  August  11,  1903,  showlog 
that  there  had  been  seized  thereunder  two 
mules,  two  horses,  and  a  pony.    August  j^7, 

1903,  application  was  made  to  Judge,  In 
chambers,  for  release  of  said  two  defendants 
from  custody,  and  same  was  allowed,  uppn 
their  giving  bond  in  sum  of  $275  for  their 
appearance  on  the  first  day  of  the  ensuing 
term  of  court  at  Tahlequah. 

November  9,  1903,  all  the  defendants  an- 
swered the  complaint  wherein  It  is  alleged 
that  March  4,  1902,  said  defendant  T.  J. 
Welch,  Sr.,  received  $350  from  plaintiff,  for 
which  he  gave  It  his  promissory  note  for 
$393,  of  that  date,  due  four  months  after 
date,  with  8  per  cent  interest  per  annum, 
and  to  secure  its  i>ayment  then  executed  the 
chattel  mortgage  described  in  said  complaint 
To  secure  a  renewal  of  said  note,  February 
28,  1903,  all  the  defendants  made  the  note 
sued  upon  for  the  sum  of  $584.25.  It  is 
averred  that  defendants  received  no  greater  or 
other  sum  of  money  for  the  making  of  said 
note  than  the  sum  of  $350,  aforesaid,  and 
the  chattel  mortgage  named  in  the  complaint 
was  to  secure  payment  of  said  note.  They 
expressly  deny  the  concealment  removal,  or 
disposition  of  .any  of  the  said  property  with 
Intent  to  defeat  this  action.  They  pray  for 
a  return  of  the  property  replevied  and  at- 
tached,  and  for   $300   damages.     March   24, 

1904,  defendants  filed  affidavit  controverting 
the  cause  for  attachment,  and  therein  ask  for 
$500  damages.  March  29,  1904,  plaintiff  filed 
demurrer  and  reply  to  answer.  Demurrer 
was  ovenniled.  November  9,  1904,  an  amend- . 
ed  answer  was  filed,  in  which  the  Justness  of 
plaintiffs  claim  for  .$584  is  denied ;  also,  de- 
nying its  ownership  in  the  property  in  ques- 
tion, and  right  to  possession  thereof;  re- 
peats its  answer  hereinbefore  filed  as  to  usu- 
ry; and  make  the  additional  defense  of  du- 
ress In  making  the  note  of  February  28, 
1903,  and  the  chattel  mortgage  to  secure  its 
payment  iQ  this,  .that  said  agent  Hazelett, 
with  a  deputy  marshal,  came  to  the  house  of 
defendant  T.  J.  Welch,  Sr.,  and  threatened 
to  arrest  and  Imprison  him,  and  did  then  and 
there  arrest  him  and  take  him  to  Tahlequah 
and  deprive  him  of  his  liberty,  and  while 
there  and  under  arrest,  and  with  the  con- 
tinued threat  of  being  eait  to  the  peniten- 
tiary, he  was  coerced  to  execute  said  note 
and  mortgage.  They  ask  for  a  return  of 
said  property  taken  under  the  writ  of  replev- 
in, and  for  $500  damage  for  its  detention, 
and  for  all  other  proper  relief.  November  0, 
1901,  plaintiff  filed  motion  for  order  striking 
amended  answer  from  the  files.  The  record 
falls  to  show  any  disposition  of  this  motion, 
except  that  it  was,  on  that  date,  passed  for 
further  hearing. 

February  6,  1906,  the  following  order  was 
entered:  "This  day  this  cause  came  on  for 
hearing  in  its  regular  turn,  and  the  plaintiil 
comes  not  The  defendants  are  present  and 
attended  by  counsel  and  demand  trial.  Uiran 
order  of  the  court,  the  plaintiff  Is  called  three 
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times  In  open  court  and  comes  not,  bnt  bereln 
makes  default.  The  defendants  herein  waive 
their  right  to  trial  by  Jury,  and  submit  their 
case  to  the  court  for  findings  and  adjudica- 
tion herein."  February  8, 1906,  the  following 
order  was  entered:  "This  day  this  cause 
came  on  for  bearing  on  the  special  findings 
of  facts  and  conclusions  of  law  In  this  case, 
and  the  court  reports  Its  flndlng^s  In  favor 
of  the  defendants  and  against  the  plaintiff  on 
the  attachment,  and  for  balance  due  on  prop- 
erty replevied  as  per  findings  set  forth  here- 
in. Thereupon  the  court  pronounces  Judg- 
ment In  favor  of  defendants  In  the  sum  of 
9400,  with  Interest  from  the  9th  day  of  No- 
vember, 1904,  at  6  per  cent  per  annum,  for 
which  let  execution  issue."  February  6, 
1906,  the  court  filed  its  findings  of  fact  that 
the  note  of  $584  was  a  renewal  note  for  a 
note  executed  by  Thomas  J.  Welch,  8r.,  for 
$393,  and  secured  by  chattel  mortgage,  of 
date  March  4,  1902,  and  that  for  the  consid- 
eration of  said  note  of  $584.25  defendant  re- 
ceived of  the  plaintitC  only  the  sum  of  $350. 
The  court  farther  fonnd  that  plaintiff  had 
not  cause  for  the  attachment  proceeding. 
The  court's  conclusions  of  law  were  that  the 
note  of  $584.25  was  usurious  -and  void,  ex- 
cept as  to  the  sum  of  $350,  with  interest 
thereon  at  the  rate  of  6  per  cent,  per  annum 
from  March  4,  1902;  that  the  property  at- 
tached was  wrongfully  taken,  and  defendants 
were  entitled  to  have  and  recover  of  plain- 
tiff $245,  the  value  of  it;  that  plaintiff  was 
entitled  to  have  and  retain  possession  of  the 
property  replevied  to  satisfy  its  Just  claim 
of  $350,  and  the  value  of  the  property  was 
$506 ;  and  that  plaintiff  «hall  account  to  de- 
fendants for  the  difference,  $155,  with  the 
said  $245,  making  $400,  with  Interest  at  6 
per  cent,  per  annum  from  November  9,  1904. 
February  26,  1906,  plaintiff,  by  permission 
of  the  court,  filed  its  motion  to  vacate  said 
Judgment  and  for  a  new  trial,  and  alleged  as 
grounds  therefor:  First,  the  Judgment  Is  not 
sustained  by  the  evidence;  second,  that  It  is 
contrary  to  law;  third,  the  finding  of  the 
value  of  the  property  attached  was  $245, 
because  It  was  claimed  by  H.  R.  Garvin  Com- 
pany, in  an  action  of  replevin,  wherein  this 
court,  April  1,  1904,  rendered  Judgment  In 
favor  of  said  Garvin  Company  for  value  of 
said  property  in  the  sum  of  $95;  fourth,  the 
error  of  the  court  in  holding  that  the  note  of 
$584  was  tainted  with  usury,  and  void  exc^t 
as  to  the  sum  of  $350,  with  6  per  cent,  in- 
terest per  annum  from  March  4,  1902;  fifth, 
holding  that  plaintiff  forfeited  all  interest; 
sixth,  In  holding  that  plaintiff  was  entitled 
to  the  proi>erty  to  the  value  of  $350,  and  that 
the  mortgage  was  valid;  seventh,  in  overrul- 
ing demurrer  to  answer;  eighth,  in  holding 
that  the  note  and  mortgage  were  void  in 
part;  ninth,  the  misleading  of  plaintiff  and 
his  attorney,  and  thereby  preventing  them 
from  being  present  at  this  term  of  court,  in 
that  defendants  first  appeared  by  Thomas, 
Harrison  &  Vessey,  attorneys^  who  prepared 


the  answer,  pleading  usury,  and  then  wltli- 
drew  from  the  case.  Defendants  next  ap- 
peared by  Wolfenbergcr  &  Jenkins,  attorneys, 
who  prepared  the  second  answer,  pleading 
duress,  and  also  the  motion  to  dissolve  the 
attachment  Defendants  next  appeared  by 
Kornegay,  their  attorney,  who  made  motion 
to  set  aside  the  order  of  arrest  Further: 
That  suit  had  been  continued  by  agreement 
at  the  March  term,  1906,  and  at  the  November 
terms,  1004  and  1905.  That  during  the  sum- 
mer of  1905  Kornegay  submitted  to  plaintiff 
a  proposition  of  compromise  of  this  suit  and 
another  pending  in  the  United  States  court  at 
Wagoner  for  the  sum  of  $250,  and  while  it 
was  pending  Kornegay  wrote  plaintiff's  at- 
torney a  letter,  dated  November  10,  1905,  in 
substance,  that  be  "did  not  know  whether 
any  civil  business  would  be  tried  at  Table- 
quah  or  not  The  Bank  v.  Welch  is  over 
there.  I  would  as  leave  continue  it  to  the 
civil  term.  Let  me  hear  from  you."  That 
soon  after  plaintiff's  attorney  had  an  inter- 
view with  Wolfenberger,  who  informed  him 
that  be  had  not  got  one  cent  of  fee  or  ex- 
penses, and  be  (Wolfenberger)  would  have 
nothing  more  to  do  with  the  case,  and  that 
plaintUTs  attorney  thereafter  did  not  con- 
sider Wolfenberger  In  the  case,  and  be  did 
not  know  that  he  was  acting  for  defendants 
until  after  Judgment  had  been  rendered. 
Tliat  Kornegay  and  plaintiff's  attorney  were 
considering  the  compromise  when  the  Feb- 
ruary term,  1906,  at  Tahleqnab,  convened, 
which  would  probably  have  been  consum- 
mated if  the  Judgment  bad  not  been  rendered. 
The  motion  is  verified  by  plaintiff's  attorn^. 
The  motion  was  overruled,  to  which  plaintiff 
accepted,  and  prayed  an  appeal,  and  was 
given  five  days  in  which  to  file  supersedeaa 
bond  and  perfect  his  appeal. 

Plaintiff  in  error  brings  the  record  here, 
tqton  which  he  has  assigned  nine  errors: 
The  first  and  second  being  the  denial  of  the 
motion  to  vacate  the  Judgment  and  grant  a 
new  trial  for  want  of  evidence  to  sustain  it, 
and  because  of  fraud  of  defendants  in  error, 
and  by  the  words  and  actions  of  their  at- 
torneys ;  third,  the  finding  of  the  value  of  the 
property  attached  to  be  $245;  fourth  and 
fifth,  in  holding  that  the  note  sued  on  was 
tainted  with  usury  and  void,  except  as  to  $350, 
and  that  plaintiff  in  error  forfeited  all  the 
balance  of  the  note;  sixth,  in  holding  that 
plaintiff  was  only  entitled  to  $350  in  value 
of  the  mortgaged  property,  and  that  the  val- 
ue of  the  property  taken  under  the  writ  of  er- 
ror was  $506,  and  giving  defendants  Judgment 
for  $155;  seventh,  in  the  overmllng  of  the 
demurrer  to  answer ;  eighth,  holding  that  the 
note  was  void  as  to  the  part  over  and  above 
the  actual  amount  of  the  money  loaned ;  and 
ntaith,  that  the  Judgment  for  $400  is  unjust 

A  determination  of  the  alleged  errors  1 
and  2  will  obviate  the  necessity  of  a  consld- 
eratlon  of  the  greater  part  of  the  others  as- 
signed. The  record  shows  that  this  cause 
came  on  for  trial  in  the  regular  call  of  the 


Digitized  by 


Google 


Ind.T.) 


GEOUGE  S.GOOD  &  CO.  ▼.  CENTBAL  CO^  k  COKE  CO. 


613 


docket  The  defendants  were  present  In  per- 
son and  b;  tlieir  attorneys,  and  the  plaintiff 
foiled  to  app^r  after  being  tbree  times  called 
In  open  court  There  was  bat  one  thing  for 
the  court  to  do ;  to  enter  the  default  of  plain- 
tiff, and,  but  for  the  counterclaim  of  defend- 
ants for  damages,  to  have  dismissed  the  ac- 
tion for  want  of  prosecution.  Defendants, 
waived  a  Jury  and  tried  their  counterclaim 
to  the  court,  which,  upon  a  hearing  of  the 
testimony,  found  in  favor  of  the  defend- 
ants, after  allowing  all  the  credits  which 
plalntlCT  was  entitled  to  receive.  Subsequent- 
ly, and  during  the  same  term  of  the  court, 
plaintiff  was  granted  leave  to  file  a  motion 
to  vacate  the  judgment  and  for  a  new  trial. 
The  court  was  not  authorized,  under  the  law, 
to  grant  the  motion,  unless  it  was  made  to 
appear  that  plaintiff's  default  was  without 
fault  upon  bis  part,  and  was  the  result  of 
accident  fraud,  or  mistake.  While  the  court 
has  control  of  its  Judgments  during  the  term 
at  which  they  are  rendered,  and  may  set 
them  aside,  yet  It  must  be  upon  good  cause 
shown.  No  such  condition  of  fact  appears 
from  the  record  In  this  case.  The  allegation 
in  the  affidavit  in  support  of  the  motion  to 
vacate  the  Judgment  on  the  ground  that  plain- 
tiff and  his  attorney  were  misled  and  pre- 
vented from  being  present  at  the  time  and 
place  fixed  for  the  trial  by  the  "fraud  of  de- 
fendants and  the  words  and  actions  of  de- 
fendants' attorneys"  Is  not  sufficient  It  is 
not  stated  in  said  affidavit  or  pretended  In  ar- 
gument that  these  "words  and  actions"  were 
fraudulently  made,  and  there  Is  utter  failure 
of  a  showing  of  any  fraud  upon  part  of  de- 
fendants In  procuring  this  Judgment.  Admit- 
ting that  the  facts  were  such  as  to  authorize 
the  court  to  exercise  Its  discretion,  It  would 
be  a  Judicial  discretion;  and  Its  refusal  to 
grant  the  motion,  in  the  absence  of  a  clear 
showing  of  accident  fraud,  or  mistake,  could 
not  be  assigned  as  error.  The  solemn  Judg- 
ment of  a  court  is  too  stable  to  be  changed  or 
upset  by  every  wbiff  of  wind.  This  disposes 
of  that  assignment  of  error. 

As  there  is  not  any  bill  of  exceptions  in  the 
record,  no  error  can  be  considered  except 
■neb  as  plainly  appear  upon  the  face  of  the 
record.  All  of  the  assignments  of  error  that 
rrtate  to  the  findings  of  fact  must  be  denied, 
for.  In  the  absence  of  the  evidence  upon  which 
they  are  founded,  they  must  be  conclusively 
presumed  as  properly  found. 

Complaint  Is  made  that  the  court  erred  in 
finding  that  all  of  the  note  above  $350  was 
tainted  with  usury.  This  finding  of  fact,  as 
we  have  observed,  is  conclusive.  The  court 
further  found  that  the  plaintiff  wrongfully 
replevied  from  defendants,  or  otherwise  took 
under  the  mortgage,  property  in  value  in  ex- 
cess of  the  amount  of  money  actually  loan- 
ed, $156,  which  left  the  plaintiff  the  debtor  of 
defendants  to  that  amount;  and,  not  lieing 
satisfied,  the  plaintiff  seized  other  property 
of  defendants,  under  a  writ  of  attachment,  to 
the  value  of  the  $246,  Increasing  its  liability 


to  defendants  to  the  amount  of  $400,  for 
which  Judgment  was  rendered,  with  interest 
at  G  per  cent  per  annum  from  November  9, 
1904.  Was  the  court,  under  the  law,  Justified 
In  denying  interest  to  plaintiff  on  the  actuaf 
loan  of  $350?  Section  5198,  Rev.  St  [U.  S. 
Comp.  St  1901,  p.  3493],  provides,  in  case  of 
usurious  Interest  taken  by  national  banks,  as 
follows:  "The  taking,  receiving,  reserving, 
or  charging  a  rate  of  Interest  greater  than  is 
allowed  by  the  preceding  section  [the  rate  in 
the  state  or  territory  where  the  bank  Is  locat- 
ed], when  knowingly  done,  shall  be  deemed 
a  forfeiture  of  the  entire  interest  which  the 
note,  bill,  or  other  evidence  of  debt  carries 
with  it,  or  which  has  been  agreed  to  be  paid 
therein."  There  can  be  no  difficulty,  under 
this  law,  in  reaching  a  conclusion  as  to  what 
shall  be  done  with  the  interest— "a  forfeiture 
of  the  entire  Interest" — which  means  that  it 
shall  not  be  allowed.  However,  the  court 
took  a  more  liberal  view  of  it  and  allowed 
Interest  at  the  rate  of  6  per  cent  per  annum 
from  the  date  of  the  original  loan  of  $350, 
from  March  2,  1902.  The  plaintiff  has  no 
cause  to  assign  error  upon  this.  But  plaintiff 
Insists  that  defendants  failed  to  plead  that 
the  excessive  charge  for  the  use  of  the  money 
was  "knowingly  done."  The  entire  answer  of 
defendants  necessarily  shows  that  the  origi- 
nal note  tak«i  for  $393  for  the  $360  loan,  for 
four  months,  was  fourfold  more  than  the 
highest  legal  rate  of  Interest  under  the  statute 
allowed;  and  the  renewal  of  this  note,  Feb- 
ruary 28,  1903,  for  $584.26,  without  any  evi- 
dence appearing  in  the  record  showing  an  ad- 
ditional consideration  than  the  original  loan 
of  $350,  is  such  an  exorbitant  charge  for  the 
use  of  $350  for  less  than  a  year  as  to  satisfy 
any  court  or  Jury  that  it  was  "knowingly 
done."  Furthermore,  it  la  conclusively  pre- 
sumed that  the  court  heard  evidence  as  to  the 
scienter. 

A  careful  reading  and  consideration  of  the 
entire  record  and  briefs  of  counsel  fails  to 
show  any  error  of  the  trial  court  of  which 
this  plaintiff  can  Justly  complain. 

Judgment  affirmed. 

CIiAYTON  and  TOWNSEND,  JJ.,  concur. 


GEORGE    S.    GOOD   ft   00.    v.    CENTRAL 
COAL  &  COKE  CO. 

(Court  of  Appeals  of  Indian  Territory.     Sept. 
26,  1907.) 

1.  Wbit   or    Ebbob  —  Decision    or    Fobueb 
Wbit— Law  op  the  Case. 

The  decision  on  a  former  writ  of  error 
constituteB  the  law  of  the  case  on  a  retrial, 
where  the  evidence  la  substantially  the  some. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §f  4358-4368.] 

2.  Payment— Payment  to  Wbonq  Pebson— 
EiTKor. 

Plaintiff  contracted  to  sell  and  deliver  cer- 
tain lumber  and  piling  to  defendant  at  specified 
prices,  and  sulwequentiy  sublet  the  contract  for 
piling  to  O.,  who  got  out  the  piling  and  delivered 
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it  to  defendant,  by  which  it  was  reoeWed  and 
iwed  in  the  constmction  of  a  railroad.  When 
defendant  received  the  piling,  it  notified  plain- 
tiff tliat  it  would  not  accept  the  same  aa  plain- 
tiff's property,  bot  that  it  accepted  it  as  the 
property  of  O.,  and,  after  being  notified  both 
DT  plaintiff  and  O.  that  the  piling  belonged  to 
inanitiff  and  that  O.  had  no  claim  thereon 
uainst  defendant,  paid  O.'s  receiver  therefor. 
MfiU,  that  such  payment  was  not  a  satisfac- 
tion of  plaintlffa  claim  against  defendant  for 
the  piling. 

fftd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vtfl.  38,  Payment,  I  7.] 

8.   BVIDKHOB— PABOI.     BVIDKROX  —  SOOFE    OV 

The  rule  that  parol  evidence  is  Inadmissible 
to  oontradict  or  vary  the  terms  of  a  written 
otatract  is  inapplicable  to  a  case  where  the 
a|;reement  assailed  is  between  strangers  to  the 
pities  to  the  suit. 

.  9d.  Note.— For  cases  in  point,  see  Cent.  Dig. 

R.  20,  Evidence,  II  1966-1968.] 

Brror  to  the  United  States  Court  for  tlie 
OaitrBl  District  of  the  Indian  Territory; 
before  Justice  W.  H.  H.  Clayton,  February 
4,  1900. 

Action  by  the  Central  Coal  &  Coke  Com- 
pany against  George  S.  Good  &  Go.  From  a 
Judgment  for  plaintiff,  defendant  brings  er- 
ror.   Affirmed. 

The  original  complaint  In  this  cause  was 
fUed  on  the  13th  day  of  October,  1895,  at 
South  McAIester.  On  April  29,  1896,  the 
defendants,  George  S.  Good  &  Co.,  filed  their 
answer  to  .the  complaint.  On  June  30, 
1898,  the  plaintiff  filed  its  amended  com- 
Etiaint,  and  on  the  same  day  the  defendant 
flied  Its  amended  answer,  a  jury  was  Impanel- 
ed, and  the  case  proceeded  to  trial.  The 
plaintiff  In  Its  amended  complaint  alleged 
ftiat  on  the  15th  day  of  December,  A.  D. 
1884,  plaintiff  and  defendants  entered  Into  a 
written  contract,  In  which  It  was  agreed  that 
plaintiff  should  furnish  defendants  lumber 
and  piling  to  be  used  In  the  construction  of 
the  line  of  the  Choctaw,  Oklahoma  &  Gulf 
Railroad,  and  that  said  defendants  should 
pay  plaintiff  for  such  lumber  and  piling  as 
iniows:  For  all  lumber  delivered  f.  o.  b. 
South  McAlester,  Ind.  T.,  $13.50  per  1000 
feet  board  measure;  for  all  lumber  delivered 
f.  0.  b.  Oklahoma  City,  Okl.  T.,  $15.60  per 
IQDO  feet  board  measure;  for  all  piles  de- 
livered f.  o.  b.  South  McAlester,  Ind.  T., 
1^^  cents  per  lineal  foot;  for  all  piles  de- 
llrered  f.  o.  b.  Oklahoma  City,  Okl.  T.,  16 
cents  per  lineal  foot  Plaintiff  alleged  that  In 
all  things  it  had  compiled  with  said  contract, 
and  furnished  to  defendants  a  large  amount 
of  lumber  and  piling,  a  statement  of  which  Is 
attached  to  said  complaint,  marked  "Exhibit 
B";  that  defendants  accepted  and  used  the 
seme,  but  have  failed  and  refused  to  pay  for 
same,  and  still  refuse  so  to  do,  although  the 
same  is  long  past  due;  that  there  Is  due 
plaintiff  from  defendants  for  lumber  and  pil- 
ing so  furnished  the  sum  of  $9,024.42,  to- 
geither  with  Interest  at  the  rate  of  6  per  cent 
from  the  20th  day  of  September,  1866,  and 
aAs  judgment  for  the  same.    For  a  second 


cause  of  action,  plaintiff  alleges  that  at  the 
Instance  and  request  of  defendants  It  furnish- 
ed and  delivered  to  defendants  upon  said 
line  of  the  Choctaw,  Oklahoma  &  Gulf  Rail- 
road Company  piling  as  follows,  to  wit:  On 
May  20,  1895,  12,957  feet;  on  July  30,  1896, 
2,044  feet;  on  September  30,  18%,  24,177 
feet — that  said  piling  so  furnished  and  de- 
livered at  the  time  of  Its  delivery  was  rea- 
sonably worth  the  simi  of  16  cents  per  foot 
making  a  total  value  of  $6,288.4&  Said  pil- 
ing Is  a  part  of  and  included  in  the  account 
referred  to  In  the  foregoing  count,  which  Is 
marked  "Exhibit  B,"  and  that  defendants 
have  refused  to  pay  for  the  same;  and  ask 
Judgment  for  $6,268.48  as  the  reasonable  value 
of  said  piling,  with  Interest  at  6  per  cent,  per 
annum  from  the  20th  day  of  September,  1895. 
Defendants,  In  their  amended  answer,  first 
deny  each  and  every  allegation  In  the  amend- 
ed complaint  filed,  and  demand  strict  proof 
of  same;  but  defendants  admit  that  they  owe 
the  plaintiff  the  sum  of  $1,201.04.  Defend- 
ants further  say  that  they  ought  not  to  be 
held  to  pay  plaintiff  any  further  sum  of 
money,  because  they  have  paid  M.  W.  Os- 
bom  the  very  sum  of  money  which  the  plain- 
tiff sues  for  in  this  case,  and  the  same  was 
paid  to  the  said  Osbom  tmder  and  by  virtne 
of  a  certain  contract  entered  Into  between 
the  defendants  and  the  said  Osbom  on  the 
7th  day  of  December,  1894.  Second,  the 
defendants  by  counterclaim  asked  damages 
in  the  sum  of  $10,000.  Thereupon  the  plain- 
tiff filed  Its  reply  to  paragraph  2  of  said 
amended  answer,  and  denies  all  damages  al- 
leged by  defendants.  Thereupon  the  case 
was  tried  by  a  Jury,  and  on  July  2,  1898,  the 
Jury  returned  a  verdict  for  plaintiff  In  the 
sum  of  $1,201.04.  On  August  30,  1898,  mo- 
tion for  new  trial  was  presented  and  overrul- 
ed by  the  court  and  plaintiff  appealed  to  this 
court  On  October  6,  1901,  the  judgment  in 
this  case  In  the  court  below  was  affirmed  by 
this  court  and  the  plaintiff  appealed  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  and  on  April  21,  1903, 
there  was  filed  with  the  clerk  of  this  court 
the  mandate  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  re- 
versing the  judgment  of  the  United  States 
Court  for  the  Central  District  of  Indian  Ter- 
ritory, and  ordering  a  new  trial  therein  in 
said  cause.  On  June  24,  1908,  the  court  be- 
low ordered  that  the  venue  herein,  by  agree- 
ment of  parties,  be  changed  to  the  Poteau 
division,  and  on  August  24,  1903,  a  transcript 
and  all  original  papers  were  filed  at  Poteau, 
and  said  cause  duly  docketed.  On  January  8, 
1904,  there  was  filed  the  third  amended  an- 
swer of  the  defendants,  denying  the  allega- 
tions In  plalntlfTs  complaint  that  It  has  In 
all  things  complied  with  said  contract;  deny- 
ing that  there  is  due  from  defendants  to 
plaintiff  $9,024.44,  with  Interest  from  the  aoth 
day  of  September,  1905,  or  any  other  sum  of 
money;  denying  that  defendants  are  Indebted 
to  plaintiff  in  the  sum  of  $6,268.48,  or  in  any 
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other  sum  of  money  whatever,  except  as 
may  be  lierelnafter  stated;  denying  that 
plaintiff  furnished  the  lumber  and  piling 
contained  In  EJxhlblt  B  to  said  complaint; 
dffliylng  that  defendants  have  refused  to  pay 
for  any  part  of  the  same;  denying  that  on 
the  15th  day  of  December,  1894,  defendants 
entered  Into  a  written  contract,  by  the  terms 
of  which  it  was  agreed  that  plaintiff  should 
famish  lumtter  or  piling  to  be  used  In  the 
construction  of  the  Ohoctaw,  Oklahoma  & 
Oulf  Railroad;  denying  that  defendants  ob- 
ligated themselves  to  pay  for  such  lumber 
and  'piling  in  the  manner  stated  and  set  out 
In  plaintiff's  amended  complaint;  denying 
that  defendants  have  accepted  said  lumber 
and  piling  as  charged  in  said  amended  com- 
plaint And  defendants  say  a  just  account 
between  plaintiff  and  defendants  will  show 
that  there  Is  due  plaintiff  by  defendants  the 
som  of  $1,201.04,  subject,  however,  to  dam- 
ages hereinafter  set  forth  and  claimed  by 
defendants  against  plaintiff.  Defendants  fur- 
ther say  they  ought  not  to  be  held  to  pay  to 
plaintiff  any  further  sum  of  money,  t)ecanse 
th^  have  already  paid  to  one  M.  W.  Osbom 
the  very  sum  for  which  plaintiff  sues  In  this 
case,  and  that  the  same  was  paid  under  and 
by  virtue  of  a  contract  between  the  defend- 
ants and  Ostx>m,  entered  into  on  the  7th  day 
of  December,  1884,  all  of  which  plaintiff 
knew  and  agreed  to  and  acquiesced  In,  and 
defendants  say  that  said  sum  was  paid  to 
said  Osbom  for  the  lumber  and  piling  for 
which  plaintiff  now  sues,  and  was  paid  to 
said  Osbom  with  the  full  understanding  and 
knowledge  of  the  plaintiff,  and  with  its  con- 
sent. Farther  answering,  defendants  say  that 
prior  to  the  aoth  day  of  May,  1895,  Osbom 
furnished  to  defendants  piling  to  the  amount 
of  $10,000;  that  monthly  estimates  were  fur- 
nished Osbom,  and  he  was  paid  monthly; 
that  plaintiff  knew  that  defendants  were  re- 
ceiving the  piles  as  Osbom's  piles,  and  did 
not  notl^  defendants  that  they  were  claim- 
ing same;  that  defendants  did  not  know  that 
plaintiff  had  any  arrangement  with  Osborn 
to  furnish  these  piles  to  defendants  until 
May  20th  as  aforesaid,  as  the  piles  of  Osbom, 
famished  under  a  contract  with  said  Osborn. 
Second,  farther  answering,  defendants,  by 
way  of  counterclaim,  allege  they  were  dam- 
aged in  the  sum  of  $10,000  by  failure  of  plain- 
tiff to  comply  with  its  contract  with  defend- 
ants. On  Febroary  2,  1905,  plaintiff  for  an- 
swer to  defendants'  counterclaim  set  up  in 
paragraph  2  denies  all  damages.  The  case 
was  continued  until  the  January  term,  1905, 
and  on  Febraary  2d,  being  one  of  the  days  of 
said  term,  the  cause  came  on  for  trial  before 
a  Jury,  and  on  Febraary  3,  1906,  the  Jury  re- 
tnmed  the  following  verdict:  "We,  the  Jury, 
duly  Impaneled,  sworn,  and  charged  to  try 
the  issues  in  the  above  styled  cause,  do  find 
for  the  plaintiff  In  the  sum  of  $11,712.58. 
W.  W.  Isch,  Foreman."  On  Febraary  4th  mo- 
tion for  new  trial  was  filed  by  the  defend- 
ants, and  overruled  by  the  court,  and  Judg- 


ment rendered  upon  the  verdict,  and  defend- 
ants prayed  an  appeal  to  this  court 

O.  B.  Stuart  and  3.  A.  Hall,  for  plaintiff  In 
error.  Ira  D.  Oglesby,  for  defmdants  In  er- 
ror. 

TOWNSBND,  J.  (after  stating  the  facts 
as  above).  The  plaintiff  in  error  has  filed 
eight  assignments  of  error,  as  follows:  "(1) 
The  verdict  of  the  Jury  is  contrary  to  law. 
(2)  The  verdict  of  the  Jury  is  contrary  to 
the  evidence.  (3)  The  verdict  of  the  Jury 
is  in  excess  of  the  amount  sued  for  by  plain- 
tiff. (4)  The  verdict  of  the  Jury  Is  excessive, 
appearing  to  have  been  given  under  the  in- 
fluence of  passion  and  prejudice.  (5)  The 
court  erred  in  overruling  defendant's  objec- 
tion to  that  part  of  the  evidence  of  the  wit- 
ness M.  W.  Osbom,*  whereby  be  testified 
as  to  the  Intent  and  meaning  of  the  contract 
entered  Into  between  said  M.  W.  Osbom 
and  the  defendant  for  the  reason  that  said 
contract  was  plain  and  unambiguous  in  its 
terms,  and  parol  testimony  to  explain,  vary, 
or  modify  its  terms  was  inadmissible.  (6) 
The  court  erred  In  giving  to  the  Jury  the 
following  Instraction:  'The  court  Instracts 
you  that  the  plaintiff  is  entitled  to  recover 
from  Uie  defendant  the  amount  sued  for,  less 
whatever  you  may  deem  the  defendant  to 
have  been  damaged  by  virtae  of  an  allega- 
tion made  by  It  In  Its  answer  that  the  de- 
fendant was  delayed  in  completing  its  work 
upon  the  railroad.'  (7)  The  court  erred  in 
holding  that  It  was  bound  by  the  decision  of 
the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  In  this  case,  for  the  reason  that  said 
decision  as  to  the  facts  of  this  case  was  not 
binding  upon  this  court,  and  could  not  de- 
prive the  defendant  of  a  trial  by  Jury  upon 
the  issues  of  fact  raised  in  this  case.  (8) 
The  court  erred  in  refusing  to  permit  the  de- 
fendant to  prove  by  the  witness  Hitchcock 
the  universal  custom  of  the  chief  engineer  of 
the  Choctaw,  Oklahoma  &  Oulf  Railroad 
Company  in  sending  out  estimates  of  work 
and  material,  for  the  purpose  of  showing 
that  said  chief  engineer  did  not  place  upon 
the  estimate  offered  by  plaintiff  in  this  case 
the  price  at  which  said  piling  was  furnished, 
to  wit,  13%  cents." 

Counsel  say,  while  not  waiving  any  of  the 
assignments  of  error  in  this  cause,  we  desire 
to  Insist  on  the  general  proposition,  which 
Includes  nearly  ail  the  assignments  of  error, 
and  that  Is,  the  court  erred  in  its  charge  to 
the  Jury,  as  shown  in  the  sixth  assignment 
The  sixth  assignment  Is  that:  "The  court  In- 
structs you  that  the  plaintiff  is  entitled  to 
recover  from  the  defendant  the  amount  sued 
for,  less  whatever  you  may  deem  the  de- 
fendant to  have  been  damaged  by  virtue  of 
the  allegation  made  by  It  in  its  answer  that 
the  defendant  was  delayed  in  completing 
its  work  upon  the  railroad."  It  is  conceded 
by  counsel  upon  both  sides  of  this  case  that 
the  only  controversy  is  with  regard  to  the 
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plIeB  furnished  between  Oklahoma  City  and 
the  Canadian  river.  The  damages  alleged  in 
defendants'  counterclaim,  and  denied  by 
plalntlfC  in  its  reply  thereto,  were  fally  sub- 
mitted by  the  court  in  Its  charge  to  the 
Jury,  and  no  exceptions  were  taken  to  the 
charge  in  that  respect  .This  limits  the  ob- 
jection to  the  charge  of  the  court,  in  the 
sixth  assignment,  to  the  question  whether 
the  court  was  authorized  to  direct  a  finding 
for  the  plalntifT  upon  the  evidence  introduc- 
ed on  the  trial  that  platntitf  had  delivered 
to  the  defendants  the  piles  sued  for  in  this 
action.  It  must  be  remembered  that  the 
onty  question  that  can  be  litigated  In  this 
case  Is  the  difference  between  plaintiff  and 
the  defendants  under  the  contract  of  De- 
cember 15,  1894.  Whatever  controversy  ex- 
isted between  M.  W.  Osborn  and  the  defend- 
ants under  the  contract  entered  into  between 
Uiem  on  December  7,  1894,  cannot  be  settled 
In  this  lawsuit.  Hence  the  only  material 
question  involved  in  this  case  Is:  Did  the 
plaintiff  furnish  the  piles  to  the  defendants 
jls  alleged  In  its  complaint,  and  were  those 
piles  when  accepted  by  the  defendant  used 
by  the  defendant  in  the  construction  of  the 
railroad?  The  law  of  this  case  announced 
by  the  Circuit  Court  of  Appeals,  and  report- 
ed In  120  Fed.  795,  57  C.  C.  A.  163,  Is  very 
clearly  stated,  and  Is  binding  upon  this  court 
Judge  Sanborn,  in  delivering  tlie  opinion  of 
the  court  In  that  case,  asks  this  question: 
"May  one  who  has  knowingly  accepted  and 
applied  to  bis  own  use  property  of  his  con- 
tractor, furnished  by  the  latter  under  the 
agreement  between  them,  escape  payment 
of  the  contract  price  or  value  of  the  property 
delivered  by  proof  that  when  he  accepted 
and  used  It  he  notified  his  contractor  that  he 
refused  to  receive  It  as  his  property,  and  ac- 
cepted It  as  the  property  of  another,  and 
that  he  paid  the  third  party  therefor?"  The 
evidence  introduced  upon  the  last  trial  was 
substantially  the  same  as  that  Introduced  at 
the  first  trial,  and  the  statement  of  facts,  as 
set  out  by  the  Circuit  Court  of  Appeals  In 
its  report  of  this  case,  Is  as  applicable  to 
the  last  trial  as  to  the  first;  and  In  the 
enumeration  of  those  facts  It  Is  stated:  "At 
or  near  the  Inception  of  the  delivery  of  this 
piling.  Good  &  Co.  were  notified  that  It  was 
the  property  of  the  plaintiff,  and  was  de- 
livered under  Its  contract  pursuant  to  the 
agreement  which  It  had  made  with  Osborn, 
that  he  should  furnish  and  deliver  tv<(>  piling 
for  the  coke  company.  During  the  entire 
course  of  the  delivery  both  Osborn  and  the 
coke  company  repeatedly  Informed  Good  & 
Co.,  and  Insisted  that  this  piling  was  the 
property  of  the  coke  company,  that  It  was  de- 
livered under  its  contract  and  that  it  was 
paying  Osborn  for  procuring  and  furnishing 
the  piling  pursuant  to  its  contract  with  him. 
While  Good  &  Co.  protested  to  Osborn 
against  accepting  the  piling  as  the  property 
of  the  coke  company,  and  informed  bim  that 
accepted  It  as  his  property  under  the  con- 


tract of  Good  &  Co.  with  him,  neither  the 
coke  company  nor  Osborn  assented  to  this 
view  of  their  property  rights,  and  Good  & 
Co.  put  the  plies  Into  the  railroad." 

Mr.  Hitchcock,  superintendent  for  the  de- 
fendants, in  his  testimony  for  the  defendants, 
upon  cross-examination  stated  as  follows: 
"Q.  Now,  you  say  you  did  not  promise  Os- 
born to  rectify  the  estimates.  Didn't  he  tell 
you  that  he  was  getting  that  timber  under 
contract  with  the  Central  Coal  4  Coke  Com- 
pany? A.  He  did  not  at  the  time  I  had  the 
conversation  with  him.  Q.  But  be  did  tell 
you?  A.  He  wrote  us  letters  afterwards 
about  It  Q.  How  long  afterwards?  A.  I 
don't  knaw  exactly,  but  I  Judge  In  May  or 
June  that  he  started  to  notify  us.  Q.  Didn't 
he  do  It  earlier  than  May  or  June?  A.  Not  to 
my  recollection.  Q.  He  notified  yon  as  early 
as  May  that  the  timber  he  was  furnishing 
was  the  plaintiff's  timber  that  he  was  furnish- 
ing under  contract  with  them?  A.  Yes,  sir. 
Q.  Plaintiff  also  notified  you  to  that  effect 
did  they  not?  A.  Yes,  sir.  May  20th.  Q. 
So  you  had  notice  both  from  Osborn  who 
was  getting  it  out  and  delivering  It  and 
from  the  plaintiff  that  It  was  not  Osbom's 
piling,  but  It  was  the  piling  that  belonged 
to  the  plaintiff?  A.  Yes,  sir.  Q.  With  that 
knowledge  you  received  it  from  Osborn?  A. 
Yes,  sir.  Q.  And  used  It  In  your  road?  A. 
Yes,  sir.  Q.  And  didn't  pay  plaintiff  for  it? 
A.  No,  sir;  we  paid  Osborn.  Q.  Did  plain- 
tiff consent  to  your  paying  Osborn  for  It? 
A.  Don't  know  that  they  did.  Q.  Don't 
know  that  they  didn't?  A.  I  don't  suppose 
they  did  consent  to  it,  or  anything  about  It, 
perhaps.  ♦  •  ♦  Q.  How  much  of  this 
piling  had  been  furnished  up  to  that  time, 
what  proportion  of  It?  A.  I  don't  know 
what  proportion  of  it."  Upon  this  state  of 
facts,  the  Circuit  Court  of  Appeals,  In  Its 
report,  on  page  797  of  120  Fed.,  page  165  of 
67  C.  C.  A.,  say:  "The  fact  that  one  who 
has  knowingly  received  and  used  the  prop- 
erty of  his  contractor  delivered  under  the 
agreement  notified  the  latter  when  he  re- 
ceived the  property  that  he  refused  to  receive 
It  as  the  contractor's  property,  and  that  he 
accepted  It  as  the  property  of  another;  and 
the  further  fact  that  he  paid  the  third  party 
for  It  will  not  relieve  him  from  liability  to 
the  contractor  for  the  purchase  price  or  value 
of  his  property  which  he  has  received." 

The  contention  of  counsel  for  plaintiff  In 
error  Is  that  because  defendants  were  not 
notified  before  May,  1895,  that  the  plaintiff 
was  furnished  piling  through  Its  subcontract- 
or, Osborn,  that  the  defendants  would  not  be 
responsible  for  piling  furnished  prior  to  that 
time.  But  did  not  the  defendants,  as  a  mat- 
ter of  fact  receive  notice  prior  to  that  time? 
Osborn  testifies  that,  when  the  estimates  for 
February  and  March  were  delivered  to  him, 
be  made  upon  those  estimates  the  following 
indorsement:  "Gentlemen,  as  I  have  stated 
to  you,  I  do  not  accept  twenty-one  cents  per 
foot  as  any  part  In  payment  for  piling  fur- 
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Dished  between  Oklahoma  City  and  the  South 
Canadian  rlrer,  as  all  I  claim  of  you  Is 
my  contract  price  for  drlTing,  of  eighteen 
cents  per  lineal  foot.  I  look  to  the  Central 
Coal  &  Coke  Company,  not  you,  for  my  pay 
for  the  furnisblng  of  piling,  as  per  contract 
with  them.  M.  W.  Osborn."  And  that  said 
estimates,  with  said  indorsement,  were  de- 
livered to  Mr.  Walker,  the  bookkeeper,  chief 
clerk,  and  private  secretary  of  George  S. 
Good  &  COi  It  does  not  appear  that  the  tes- 
timony of  Mr.  Walker  was  introduced.  It 
was  therefore  within  the  power  of  the  plain- 
tiff in  error  easily  to  have  shown  that  the 
estimates  for  February  and  March,  with  the 
above  indorsement,  were  not  delivered  to  the 
plaintiff  in  error,  as  stated  by  Mr.  Osborn. 
Osborn  further  testified  as  follows:  "A.  On 
January  18,  1885,  I  sent  a  man  from  Okla- 
homa City  to  the  South  Cana'dian  river  to 
look  over  the  ground.  *  •  •  Q.  Was  be 
a  man  who  afterwards  became  a  partner  of 
yours?  A.  Yes,  sir;  and  he  came  back  and 
rq;>orted  that  the  piling  could  be  had.  I  then 
went  to  Mr.  Hitchcock,  I  think.  If  I  remem- 
ber right,  it  was  on  the  18th  of  January, 
1895,  and  asked  him  to  let  me  the  contract 
between  Oklahoma  City  and  the  South  Cana- 
dian river.  He  stated  to  me  that  the  Central 
Coal  &  Coke  Company  had  the  contract  for 
fomishlng  the  piling.  Q.  Give  the  date  of 
this.  A.  That  was  on  the  18tb  day  of  Janu- 
ary, 1895.  He  stated  to  me  the  Central  Coal 
&  Coke  Company  had  the  contract  for  fur- 
nishing the  piling  from  Oklahoma  City  to  the 
South  Canadian  river,  and  he  could  not  in- 
terfere with  It,  and  I  said  if  I  could  make 
an  arrangement  with  the  Central  Coal  &  Coke 
Company  to  furnish  those  piling  would  it  be 
satisfactory,  and  he  said  to  go  ahead,  'any 
arrangement  you  make  with  them  will  be 
perfectly  satisfactory  to  us.'  Now,  I  have 
some  papers  here.  On  the  19th  of  January  I 
telegraphed  Mr.  Whittaker  to  know  what  he 
would  give  me  to  famish  the  piling  between 
Oklahoma  City  and  the  South  Canadian  river. 
Q.  Who  was  Mr.  Whittaker?  A.  As  I  under- 
stood it,  be  was  then  manager  for  the  Central 
Coal  &  Coke  Company.  •  •  •  Q.  What 
sort  of  a  propoBltion  did  he  make  you?  A. 
I  made  him  a  proposition  I  would  furnish 
the  piling,  I  think,  for  13%  cents,  and  he 
wired  me  badt,  and  here  Is  the  telegram  he 
sends  me.  This  is  dated  St.  Louis,  1-20, 
1905:  'M.  W.  Osborn.  Will  accept  proposi- 
tion your  message  of  nineteenth,  thirteen  and 
one-half  cents;  all  piling  Canadian  river  to 
Oklahoma  If  Satisfactory  to  Good  &  Co.  Let- 
ter follows.  W.  L.  Whittaker.'  Q.  Will  you 
attach  that  telegram  to  your  deposition  and 
make  It  a  part  of  It?  A.  Tes,  sir.  When  I 
got  this  telegram,  I  started  to  hunt  up  Mr. 
Hitchcock,  and  met  Mr.  Hitchcock  on  the 
platform  as  I  came  out  of  the  railroad  office. 
Q.  Was  Mr.  Hitchcock  then  manager  for  Geo. 
S.  Good  &  Co.,  the  defendants?  A.  Yes,  sir. 
He  was  the  man  I  had  been  doing  all  the 
business  with.    I  showed  him  this  telegram. 


and  he  read  it  and  made  the  remark,  'Any 
arrangement  you  make  with  the  Central  Coal 
&  Coke  Company  will  be  perfectly  satisfac- 
tory with  us.'  •  •  *  Q.  Then  what  did 
you  proceed  to  do?  A.  I  went  to  work,  and 
sent  my  man  over  there  and  began  to  get  the 
piling  out  to  deliver  them  on  the  road  at  the 
bridges.  Now,  this  was  in  January.  There 
was  never  anything  more  said  then  until  a 
pay  day  in  March,  and  they  made  me  out  my 
estimate,  and  he  figures  that  piling  from 
Oklahoma  City  to  South  Canadian  river  the 
same.  Q.  Who  did  that?  A.  George  S.  Good 
&  Co.,  at  the  same  figure  I  bad  taken  the 
piling  from  South  Canadian  river  to  South 
McAlester,  when  I  had  never  put  in  a  bid  to 
him  at  all  for  furnishing  that  piling.  I  then 
notified  Mr.  Good  in  writing  that  I  had  net 
figured  with  him  to  furnish  the  piling  from 
the  South  Canadian  river  to  Oklahoma  City, 
but  I  bad  a  contract  with  bim  for  18  cents 
for  hauling  the  piling  from  the  end  of  the 
track  to  the  bridges  between  those  points, 
from  the  South  Canadian  river  to  Oklahoma 
City.  Q.  Have  you  that  letter?  A.  I  have 
that  estimate.  •  •  •  Q.  Now,  Just  ex- 
plain this  matter  to  the  notary.  A.  In  receiv- 
ing these  estimates,  Mr.  Good  undertook  to 
figure  the  piling  between  South  Canadian  riv- 
er and  Oklahoma  City  the  same  as  between 
the  South  Canadian  river  and  South  McAles- 
ter. I  made  a  notation  on  the  estimate  that 
I  returned  to  Mr.  Good,  and  stated  in  accept- 
ing this  money  I  did  not  accept  it  as  any  part 
of  payment  for  the  piling  furnished  between 
Oklahoma  City  and  the  South  Canadian  riv- 
er; that  I  had  a  contract  with  the  Central 
Coal  &  Coke  Company  to  furnish  the 'same 
and  looked  to  them  for  the  same.  *  *  • 
Q.  Now,  that  was  January,  1895?  A.  The 
first  estimate  I  got  This  contract  They 
first  started  in  to  furnish  these  piling  in 
1895.  This  contract  was  signed  December 
12,  1894,  but  I  think  the  first  estimate  I  got 
was  in  February  or  March.  I  am  not  quite 
certain  as  to  that.  Q.  Now,  do  you  remem- 
ber getting  any  more  estimates  after  that 
for  piling  furnished  between  the  South  Cana- 
dian river  and  Oklahoma  City?  A.  Yes,  sir. 
Q.  What  did  you  do  with  those  estimates?  A. 
I  made  the  same  notes  and  sent  Mr.  Good  a 
copy  of  each  one.  •  *  *  Q.  What  demand, 
if  any,  did  you  ever  make  on  Good  &  Co.  for 
pay  for  furnishing  piling  between  South  Mc- 
Alester and  Oklahoma  City?  A.  I  never  made 
any.  Some  time  in  February,  1895,  I  had  a 
conversation  with  Mr.  Hitchcock,  who  was 
then  manager  for  George  S.  Good  &  Co.,  in  re- 
gard to  the  piling  furnished  between  the 
South  Canadian  river  and  Oklahoma  City. 
The  conversation  was  at  my  shanty  on  sec- 
tion 24.  Q.  Who  was  present  at  this  conver- 
sation? A.  No  one,  except  Mr.  Hitchcock  and 
myself.  Q.  What  was  that  conversation?  A. 
This  was  at  the  time  I  received  the  first  es- 
timate. I  held  the  estimate,  and  he  came 
along  and  I  told  him  the  estimate  was  wrong, 
that  he  was  figuring  the  piling  the  same  be- 
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tween  Sontb  Canadian  river  and  Oklahoma 
City  as  be  figured  between  Soutb  Canadian 
river  and  Soutb  McAlester,  and  be  took  tbe 
estimate  and  looked  It  over  and  promised  to 
rectify  It,  and,  wben  I  went  over  to  see  tbem 
and  get  tbem  to  rectify  it  the  next  month, 
they  refused  to  do  It.  •  •  *  Q.  Now,  Mr. 
Osborn,  can  you  state  how  many  piling  you 
furnished  under  your  contract  with  the  Cen- 
tral Coal  &  Coke  Company  between  tbe  South 
Canadian  river  and  Oklahoma  City?  A.  I 
can  only  through  those  Touchers.  Q.  Ton 
can  Just  take  tbem  and  refresh  your  memory 
with  them  and  then  say  bow  much  you  fur- 
nished. After  refreshing  your  memory  by 
tbe  vouchers,  bow  much  piling  did  you  fur- 
nish the  Central  Coal  &  Coke  Company  un- 
der your  contract  with  tbem  for  Geo.  S. 
Good  &  Co.  In  their  work  between  the  South 
Canadian  River  and  Oklahoma  City?  A. 
39,1T8  feet  ♦  •  •  Q.  Between  what  pe- 
riods of  time  was  it  that  tbe  Central  Coal  & 
Coke  Company  furnished  through  you  to 
Good  &  Co.  the  piling  you  have  been  talking 
about  used  between  tbe  Soutb  Canadian  river 
and  Oklahoma  City?  A.  Between  January 
20,  1895,  and  September  30,  1895."  Mr, 
Hitchcock,  In  his  testimony,  denies  the  vari- 
ous conversations  with  Mr.  Osborn  that  were 
testified  to  by  Mr.  Osborn,  and  also  denies 
that  he  ever  was  shown  tbe  telegram  or  any 
estimates. 

J.  0.  Sherwood,  a  witness  for  the  defend- 
ant In  error,  plaintiff  below,  testified  that 
be  was  the  auditor  of  tbe  defendant  In  error 
during  the  year  1895,  and  further  as  fol- 
lows: "Q.  I  win  ask  you  to  examine  this  ac- 
count rendered,  and  state  whether  or  not 
there  is  any  piling  on  that  against  the  firm, 
and,  if  so,  give  date  and  amount  of  it?  A. 
May  20th,  $2,073.12.  Q.  On  the  account 
rendered  for  piling?  A.  Yes,  sir.  Q.  What 
piling  is  that,  from  whom  did  you  get  it? 
A.  We  bought  it  from  M.  W.  Osborn.  •  »  • 
Q.  Examine  the  dlfiTerent  vouchers,  if  yon 
have  any,  based  upon  the  engineer's  report 
paid  Osborn?  A.  There  are  three  vouchers 
here.  Q.  How  much  is  that  one?  A.  $1,749.- 
20.  Q.  Tbe  date?  A.  May  30th.  Q.  Give  the 
date  of  tbe  next  one?  A.  August  23d,  $275.- 
94.  Q.  Give  date  and  amount  of  tbe  next 
one?  A.  November  12th,  $3,263.90.  Q.  How 
much  balance  do  they  owe  upon  account  for 
lumber  and  piling  furnished,  do  you  know  the 
total  amount  of  It?  A.  I  would  have  to  look 
at  that  statement.  In  the  neighborhood  of  $9,- 
200;  $9,024.42.  •  ♦  •  Q.  Now,  I  will  ask 
you  to  give  dates  if  yon  can,  if  you  have  any 
data  by  which  you  can  give  the  dates  of 
furnishing  that  piling.  Does  that  accoimt 
contain  the  dates  of  the  shipment  of  piling? 
I  want  to  get  tbe  dates  of  tbe  shipment  of 
the  piling,  if  yoa  have  it,  from  their  esti- 
mate, or  whatever  you  base  It  on?  A.  There 
was  a  bill  rendered  May  20tb,  for  $2,073.12. 
Q.  Give  tbe  next  one?  A.  July  30th,  $327.04. 
Q.  Give  tbe  next?  A.  September  20th,  .$3,- 
808.32.    Q.  Now  explain  to  the  Jury  whether 


these  respective  amounts  were  furnished  at 
one  time,  or  was  It  furnished  from  time  to 
time  during  tbe  year,  and  that  Is  the  gross 
amount  based  upon  tbe  engineer's  estimate? 
A.  That  was  tbe  gross  amount,  based  upon 
tbe  engineer's  estimate  at  each  Inspection. 
Q.  At  the  end  of  tbe  month  tbe  engineer 
would  make  up  bis  estimate  and  rqwrt  the 
gross  amount?  A.  Yes,  sir.  Q.  What  date 
was  the  accoimt  due,  wben  were  these  es- 
timates due?  A.  Twentieth  of  the  month 
following." 

Counsel  for  plaintiff  In  error  insist  that 
the  January,  February,  March,  and  April 
estimates  were  all  in,  and  Osborn  had  been 
paid  for  tbe  very  piling  for  those  months 
sued  for  by  plaintiff  In  this  case,  but  he  fails 
to  state  who  testified  to  that  fact,  or  upon 
what  page  of  the  record  such  evidence  can 
be  found.  Prom  as  close  an  Inspection  as 
we  have  beea  able  to  make,  the  payment 
for  the  piling  was  all  made  after  It  is  admit- 
ted that  the  plaintiff  In  error  bad  received 
notice  of  these  estimates,  and  after  he  had 
received  notice  that  the  defendants  In  error 
had  furnished  this  piling  through  Osborn; 
and,  If  that  be  correct,  tbe  court  in  Its  In- 
struction to  the  Jury  to  find  for  the  plain- 
tiff, as  well  as  the  statement  of  the  Circuit 
Court  of  Appeals,  were  correct  It  Is  nowhere 
shown  that  when  these  notices  were  received 
that  plaintiff  In  error  bad  settled  with  Os- 
born. On  tbe  contrary,  no  settlement  was 
made  with  Osborn  until  after  this  suit  was 
brought. 

Selvln  Douglas,  a  witness  for  the  plaintiff 
In  error,  testified  as  follows:  "Q.  I  will  ask 
you  whether  or  not  you  know  a  man  by  the 
name  of  M.  W.  Osborn?  A.  I  know  of  him. 
[  have  no  personal  acquaintance  with  him, 
except  to  meet  him  once  for  a  very  few  mo- 
ments. Q.  Do  you  know  whether  or  not  Os- 
born made  a  claim  against  Good  &  Co.  in 
Oklahoma  for  money  for  work  done  and  ma- 
terial furnished  on  the  road?  A.  Yes,  sir. 
Q.  For  how  much  money?  A.  Eight  thousand 
dollars.  Q.  State  whether  or  not  that  claim 
was  made  for  a  balance  due  or  claimed  to  be 
due  blm  by  Geo.  S.  Good  &  Co.?  A.  Yes,  sir; 
It  was  due  the  firm  of  Osborn  &  McGlnnls,  or 
M.  W.  Osborn  &  Co.  It  went  by  different 
titles.  Q.  Who  asserted  that  claim  for  Os- 
born, if  anybody?  A.  Mr.  Carson,  the  receiv- 
er of  Osborn.  Q.  Please  state  whether  that 
claim,  80  made  by  Osborn,  was  settled  and 
paid  by  Geo.  S.  Good  &  Co.?  A.  It  was.  Q. 
Who  paid  it?  A.  The  money  was  sent  to  me, 
or  rather  to  the  firm  of  Douglas  &  Douglas, 
myself  and  son,  by  Geo.  S.  Good  &  Co.,  and 
we  paid  it  to  tbe  receiver.  Q.  You  paid  It  to 
Osborn's  receiver?  A,  Yes,  sir.  Q.  When 
was  that  settlement  made?  A.  It  was  pend- 
ing a  long  time.  It  was  finally  made  about 
a  month  ago.  Q.  After  this  suit  was  com- 
menced a  long  time?  A.  I  don't  know.  Q 
The  lawsuit  was  begun  on  tbe  17th  of  Sep- 
tember, 1895?  A.  Yes,  sir;  It  was  litigation 
that  had  continued  a  long  time.    Q.  Good  & 
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Co.  made  no  settlement  until  a  month  or  two 
ago?  A.  I  think  so."  It  thus  appears  to  be 
conclnslye  that  a  large  balance  was  paid  to 
the  receiver  of  Osborn  years  after  the  plain- 
tiff In  error  bad  full  knowledge  of  the  claim 
of  defendant  In  error  against  them. 

The  fifth  assignment  of  error  Is  as  fol- 
lows: "The  court  erred  In  overruling  de- 
fendant's objection  to  that  part  of  the  evi- 
dence of  the  witness  M.  W.  Osborn  where- 
by he  testified  as  to  the  intent  and  mean- 
ing of  the  contract  entered  into  between 
said  M.  W.  Osborn  and  the  defendant,  for 
the  reason  that  said  contract  was  plain  and 
unambiguous  In  Its  terms,  and  parol  testi- 
mony to  explain,  vary,  or  modify  Its  terms 
was  Inadmissible."  The  answer  to  that  al- 
leged error  was  given  by  the  Circuit  Court 
of  Appeals,  as  follows:  "The  rule  that  parol 
evidence  Is  Inadmissible  to  contradict  or 
vary  the  terms  of  a  written  contract  is  In- 
applicable  to  a  case  In  which  the  agreement 
assailed  Is  between  strangers  to  the  parties 
to  the  suit,  because  the  former  cannot  by 
their  Ignorance,  carelessness,  or  frand  estop 
the  litigants  from  proving  the  truth.  1 
Greenl.  'Bv.  |  279;  Cunningham  v.  Milner, 
56  Ala.  522;  Talbot  v.  Wllklns,  31  Ark.  411; 
Hussman  v.  Wilke,  50  Cal.  250;  McMaster 
V.  Ins.  Co.  of  North  America,  55  N.  T.  222, 
14  Am.  Rep.  239;  Brown  v.  Thurber,  77  N. 
Y.  613 ;  Id.,  58  How.  Prac.  (N.  Y.)  95 :  Bell  v. 
Woodman,  60  Me.  465;  Tobe^  v.  Leonard,  2 
Cliff.  40,  Fed.  Cas.  No.  14,067;  Edgerly  y. 
Emerson,  23  N.  H.  555,  55  Am.  Dec.  207." 

We  are  of  the  opinion  that  the  other  as- 
signments of  error  are  not  well  taken,  and 
tliat  the  Judgment  of  the  court  below  was 
correct,  and  it  Is  therefore  affirmed. 

Gllili,  O.  J.,  and  LAWRENCE,  X,  concur. 


BURCH  V.  UNITED  STATES. 

(Court  of  Appeals  of  Indian  Territory.    Sept 
26.  1907.) 

1.  Indians— iNTBODUciNa  Liquob   into  In- 
dian   Tebbitory— Stattjtobt    Pbovisions. 

Act  Cong.  March  1,  1895,  c.  145,  S  8,  28 
Stat.  697j  making  it  nnlawful  to  order  a  liquor 
dealer  without  the  territory  to  send  into  the 
territory  intoxicating  liquor,  or  to  receive  it 
in  the  territory  on  the  strength  of  the  order, 
is  in  force  in  Indian  Territory,  and  has  been 
since  its  enactment. 

[Ed.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.  27,  Indiana,  li  61,  62.] 

2.  JoBT— SumtONiNo — Impaneling  by  Jnnax 
— Statdtobt  Pbo  visions. 

Mansf.  Dig.  i  3976  (Ind.  T.  Ann.  St 
1899,  i  2656)  et  seq.,  provides  that  the  Circuit 
Conrta  sliali  at  their  several  terms  select  three 
jury  commiasioneiB,  who  shall  select  a  jury  for 
the  District  Court  at  the  ensuing  term.  Sec- 
tion 4003  (Ind.  T.  Ann.  St.  1899,  {  2683)  pro- 
vides that  if  the  commissioners  shall  not  be 
appointed,  or  shall  fail  to  select  a  jury,  the 
court  may  order  the  sheriff  to  summon  a  jury, 
who  shall  attend  and  perform  the  duties  there- 
of as  if  they  had  been  regularly  selected.  A 
new  term  of  court  followed  immediately  upon 
the  dose  of  a  first  term,  and  no  commissioners 


had  been  appointed.    Held,  that  the  court  was 
authorized  to  order  a  venire  facias. 

Error  to  the  United  States  Court  for  the 
Southern  District  of  the  Indian  Territory; 
before  Justice  J.  T.  Dickcrson,  November  28, 
1905. 

Sid  Burch  was  convicted  of  Introducing 
intoxicating  liquor  into  Indian  Territory, 
and  brings  error.    Affirmed. 

On  November  28,  1905,  the  appellant  was 
convicted  In  the  United  States  court  for  the 
Southern  district  of  Indian  Territory,  at 
Purcell,  under  the  following  indictment: 
"The  grand  Jurors  of  the  United  States  of 
America,  duly  selected.  Impaneled,  sworn, 
and  charged  to  inquire  within  and  for  the 
body  of  the  Southern  district  of  the  Indian 
Territory,  in  the  name  and  by  the  authority 
of  the  United  States  of  America,  upon  their 
oaths  do  find,  present,  and  charge  that  one 
Sid  Burch,  and  one  Silas  Burch,  on  the 
fourteenth  day  of  November,  A.  D.  1905, 
within  the  Southern  district  of  the  Indian 
Territory,  unlawfully  and  feloniously  did 
then  and  there  introduce  from  beyond  and 
without  the  limits  of  said  Indian  Territory 
to  within  said  Southern  district  of  the  Indian 
Territory  vinous  Uqnor,  wine,  and  intoxi- 
cating liquor,  contrary  to  the  form  of  the 
statute  In  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  United 
States  of  America."  Prior  to  his  conviction, 
and  on  November  14.  1905,  the  regular  grand 
Jury  was  Impaneled  and  found  the  Indict- 
ment above  set  out.  On  November  23,  1905, 
appellant  filed  a  motion  to  transfer  the  cause 
from  Purcell  to  Pauls  Valley  for  trial,  which 
motion  was  overruled  by  the  court,  and 
thereafter,  on  November  24th  It  being  the 
eleventh  day  of  the  regular  November  term 
of  said  court,  the  petit  Jury  .were  discharged, 
and  the  court  made  the  following  order  for 
a  venire  facias:  "It  now  appearing  to  the 
court  that  on  Monday,  November  27,  1905, 
a  second  term  of  court  will  convene  at  this 
place,  and  no  provisions  being  made  for 
the  selection  of  a  Jury  by  Jury  commission- 
ers In  the  order  for  said  second  term,  it  Is 
ordered  that  a  venire  facias  Issue  directing 
the  United  States  marshal  of  this  court  to 
summons  twenty-four  (24)  good  and  lawful 
men  to  serve  as  petit  Jurors  for  said  second 
term.  Said  venire  facias  Is  made  return- 
able at  two  o'clock  p.  m.  on  Monday,  Novem- 
ber 27,  A.  D.  1905."  That  a  stated  term  of 
United  States  court  in  Indian  Territory, 
Southern  district,  convened  at  Purcell  on  No- 
vember 27,  1905,  and  the  court  proceeded  to 
impanel  a  petit  Jury  for  said  stated  term. 
The  venire  facias  theretofore  ordered  was 
returned  into  court  showing  the  service  of 
24  petit  Jurors,  who  were  thereupon  duly 
sworn  as  the  law  directs.  The  defendant 
filed  challenge  to  the  array  of  petit  Jurors, 
In  writing,  as  follows:  "Now  comes  the  de- 
fendants and  objects  to  the  pane!  of  Jurors, 
before  which  he  is  arraigned,  because  said 
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Jurors  have  not  been  summoned  In  the  man- 
ner required  Dy  the  statute,  and  said  Jurors 
do  not  constitute  a  lawful  Jury,  in  ttiat  tbey 
were  not  selected  by  a  Jury  commission,  as 
provided  by  statute,  and  no  order  of  court, 
based  on  sufflcient  reasons,  has  been  issued 
requiring  tbe  United  States  marshal  to  sum- 
mons a  Jury  to  try  tbis  cause,  and  in  fact 
there  can  be  no  snob  order,  in  that  it  bas  In 
no  manner  been  shown  to  the  court  that 
tbere  has  been  a  failure  to  appoint  a  Jury 
commission,  or  that  for  any  reason  a  Jury 
commission  has  failed  to  act"  This  chal- 
lenge to  the  array  was  overruled  by  the 
court;  defendant  excepting.  Whereupon,  over 
tbe  exception  of  tbe  defendant,  witnesses 
were  called  and  sworn,  testimony  introduced, 
tbe  Jury  duly  charged  by  tbe  court,  and  re- 
turned their  verdict  of  guilty-  Whereupon 
defendant  filed  a  motion  for  new  trial,  which, 
after  being  submitted  to  tbe  court,  was  over- 
ruled. Whereupon  defendant  filed  a  motion 
in  arrest  of  Judgment,  wbicb  motion  was  by 
tbe  court  overruled,  and  defendant  sentenced 
on  the  verdict  for  one  year  and  one  day  In 
tbe  penitentiary  at  Ft  Leavenworth,  and 
that  he  pay  a  fine  of  |100.  Defendant  prays 
and  Is  allowed  an  appea),  and  tbe  case  now 
stands  In  this  court  for  review. 

Prueltt  &.  McMillan  and  J.  W.  Hocker,  for 
plaintiff  In  error.  George  R.  Walker,  U.  S. 
Atty.,  and  James  B.  Humphrey,  Asst  U.  S. 

A.tty. 

GILL,  O.  3.  (after  stating  tbe  facts  as 
aoove).  In  this  case  we  have  examined  with 
care  the  instructions  of  the  court  witb  ref- 
erence to  defining  tbe  crime  of  introduction 
of  liquor,  and  we  find  that  such  instructions 
conform  to  tbe  law;  ttaat  any  person  who, 
by  order  transmitted  tbrough  tbe  malls,  or 
otherwise,  to  a  liquor  dealer,  without  tbe 
Indian  Territory,  directing  such  liquor  deal- 
er to  ship  or  send  in  Intoxicating  liquor  of 
whatsoever  name,  or  description,  from  with- 
out tbe  territory  into  tbe  territory,  and  who 
receives  or  obtains  possession  of  such  intoxi- 
cating liquor  on  the  strength  of  such  order, 
within  the  territory,  Is  guilty  of  violating 
section  8  of  the  act  of  March  1,  1895  (28 
Stat  697,  c.  145);  that  such  section  8  is  in 
full  force  and  effect  in  Indian  Territory,  and 
has  been  since  its  enactment;  and  that  tbe 
indictment  states  the  offense,  and  Judgment 
should  not  be  arrested. 

With  reference  to  the  selection  of  the  Jury: 
The  statute  in  force  In  this  Jurisdiction  Is 
found  in  Mansf.  Dig.  {  3970  et  seq.  (Ind.  T. 
Ann.  St  1809,  {  2656).  SecUon  3976  reads 
as  follows:  "Jurors  in  both  civil  and  crimi- 
nal cases  shall  be  selected  as  follows:  Tbe 
Circuit  Courts  at  their  several  terms  sball 
select  three  Jury  commissioners  possessing 
the  qualifications  of  petit  Jurymen,  who  have 
no  suits  In  court  requiring  the  intervention 
of  a  Jury."  These  Jury  commissioners  are, 
under  tbe  foHowing  sections,  to   take  th$ 


oatb  of  office,  retire,  and  proceed  to  select  a 
Jury  for  the  District  Court  at  tbe  ensuing 
term,  and  tbere  is  no  other  manner  or 
method  of  securing  a  Jury  for  tbe  District 
Court  except  as  found  In  section  4003  of 
Mansfield's  Digest  of  Statutes  (Ind.  T.  Ann. 
St  1809,  {  2683),  which  reads  as  follows: 
"If,  for  any  cause,  tbe  Jury  commissioners 
shall  not  be  appointed,  or  shall  fail  to  select 
a  grand  or  petit  Jury,  as  provided  in  this 
cbapter,  or  tbe  panel  selected  shall  be  set 
aside  or  the  Jury  Hsts  returned  In  court  shall 
be  lost  or  destroyed,  tbe  court  sball  order 
tbe  sheriff  to  summon  a  grand  or  petit  Jury 
of  tbe  proper  number,  who  sball  attend  and 
perform  tbe  duties  thereof,  respectively,  as 
if  they  bad  been  regularly  selected."  In  this 
case  it  seems  that  one  term  of  court  follow- 
ed immediately  upon  tbe  close  of  a  first  term.. 
No  Jury  commissioners  bad  been  appointed,, 
and  tbe  term  of  court  was  coming  on  under 
tbe  circumstances  and  exigencies  attempted 
to  be  provided  for  under  section  4003. 

We  are  satisfied  that  tbe  court  was  fully 
authorized  to  Impanel  the  Jury  that  tried 
this  cause  in  the  manner  in  which  It  was 
tried ;  that  tbe  record  In  tbis  case  shows  that 
the  defendant  was  tried  by  a  fair  and  im- 
partial Jury;  that  the  evidence  in  this  case 
discloses  that  he  bad  willfully  violated  tbe 
provisions  of  the  liquor  law,  and  tbe  Jury 
were  warranted  In  returning  a  verdict  of 
guilty,  and  tbe  court  in  imposing  tbe  sen- 
tence exercised'  its  wise  and  proper  Judg- 
ment; that  tbere  is  no  error  In  tbe  record, 
and  the  decision  of  the  court  below  is  af- 
firmed. 

CLAYTON,  TOWN8BND,  and  LAW- 
RENCE, JJ.,  concur. 


MISSOURI,  K.  A  T.  RT.  CO.  v.  McCOY  et  al. 

(Court  of  Appeals  of  Indian  Territory.  Sept. 
26,  1907.) 

1.  RAILBOADS  —  INJUBIES      TO      ANIMALS      ON 

Track— LiABTLiTT. 

To  entitle  an  owner  of  cattle  to  recover  for 
their  killing  by  a  railroad  company  on  its  track, 
tbe  killing  must  not  only  be  shown,  bat  It 
must  also  appear  that  it  resulted  from  the  negli- 
gent act  of  the  railroad  company. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig., 
vol.  41,  Railroads,  {  1576.] 

2.  B^riDENCB  —  Weight   anu    StwFiciBNor — 
Positive  anu  Negative. 

Ordinarily,  a  witness  who  testifies  to  an  af- 
firmative is  entitled  to  credit  in  preference  to 
one  who  testifies  to  a  negative. 

[Ed.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  20,  Evidence,  {  2434.] 

8.  Railboaos  —  Injuries    to    Arim aui    on 
Tback— Evidence— Sufficiency. 

Evidence,  in  an  action  for  the  killing  of 
cattle  on  defendant's  railroad  track,  held  Insuffi- 
cient to  warrant  submission  of  defendant's  neg- 
ligence  to  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  f§  1608-1620.] 

Error  to  tbe  United  States  Court  for  the^ 
Northern  District  of  the  Indian  Territory; 
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before  Justice  Lnman  F.  Parker,  Jr.,  May 
6,  1906. 

Action  by  John  W.  McCoy  and  another 
for  killing  plaintiffs'  cattle  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Reversed  and  remanded. 

On  the  8th  day  of  February,  1906,  plain- 
tiffs below,  defendants  In  error  here,  filed 
their  complaint  against  defendant  below, 
plaintiff  in  error  here,  and  alleged:  That 
they  are  citizens  of  the  Cherokee  Nation,  and 
the  defendant  Is  a  corporation;  that  on  the 
14th  day  of  November,  1905,  defendant  was 
engaged  In  operating  Its  railroad  with  steam 
locomotives  and  passenger  cars;  that  on 
same  day  plaintiffs  were  the  owners  and  in 
possession  of  eight  head  of  cattle,  as  fol- 
lows, one  black  with  white  face  five  year 
old  steer,  three  red  four  year  old  steers, 
three  red  and  white  four  year  old  steers, 
one  red  and  white  three  year  old  steer,  all 
branded  with  the  figure  7  on  the  right  hip, 
and  also  on  the  right  side,  and  of  the  value 
of  $300;  that  on  said  date,  through  no 
fault  or  neglect  on  the  part  of  said  plaintiffs 
or  either  of  them,  the  above-described  steers 
strayed  upon  the  railway  track  of  the  de- 
fendant, and  were  standing  on  said  railway 
track  at  a  point  where  a  public  highway 
crosses  said  railway  four  miles  south  of 
Pryor  creek,  Ind.  T.,  which  crossing  was 
oi)ened  across  said  track  by  said  defendant 
for  public  travel  and  convenience;  that  at 
said  time  and  place,  while  said  steers  were 
standing  upon  said  track  and  upon  said 
public  crossing,  said  defendant,  by  Its  certain 
ofBcers,  agents,  servants,  and  employes  then 
and  there  having  the  care,  government,  con- 
trol, and  direction  thereof,  for  said  defend- 
ant, disregarding  their  duty  In  this  behalf, 
negligently  and  carelessly  drove,  directed, 
managed,  and  operated  the  steam  locomotive 
and  passenger  cars  thereto  attached,  belonging 
to  and  owned  by  said  defendant,  at  a  great 
speed,  against,  upon,  and  over  said  steers, 
while  so  standing  upon  said  railway  track 
and  upon  said  public  crossing  as  aforesaid, 
and  thereby  and  by  reason  of  said  negligence 
and  careless  driving,  directing,  managing, 
and  operating  of  said  steam  locomotive  and 
passenger  cars  thereto  attached.  Its  ofilcers, 
agents,  servants,  and  employes,  against,  up- 
on, and  over  said  steers,  seven  of  said 
steers  were  killed,  being  the  said  black  with 
white  face  five  year  old  steer,  the  said  three 
red  four  year  old  steers,  and  the  said  three 
red  and  white  four  year  old  steers,  and  so 
crippled,  mangled,  and  Injured  said  red  and 
white  three  year  old  steer  that  It  soon  there- 
after died  from  said  Injuries  so  received  by 
it;  that  said  locomotive  and  passenger  cars 
composed  what  was  designated  by  said  defend- 
ant as  train  No.  5;  that  by  reason  of  the  neg- 
ligent, careless,  and  unskillful  management 
and  operation  of  said  train,  and  its  officers, 
agent^  servants,  and  employes,  from  no  fault 
or  neglect  on  the  part  of  the  said  plaintiffs 


or  either  of  them,  seven  of  the  said  steers 
were  killed,  and  one  so  crippled,  mangled, 
and    Injured    that   It   soon   thereafter   died 
from  the  injuries  so  received  by  it,  and  all 
were  rendered  worthless   and  of  no  value 
.  to  these  plaintiffs;    and  they  were  thereby 
I  and  they  are  damaged  In  the  sum  of  $300, 
i  wherefore  they  sue.    On  February  19,  1906, 
I  defendant  filed  Its  answer,  specifically  deny- 
I  Ing  each  and  every  allegation  of  the  plain- 
i  tifTs  complaint.     On  May  5,  1906,  the  case 
I  was  tried  before  a  Jury,  who  returned  the 
following  verdict:    "We,  the  jury,  duly  im- 
paneled and  sworn  to  try  the  issues  In  the 
'  above-entitled  cause,  find  from  the  law  and 
I  the  evidence  the  Issues  in  favor  of  plaintiffs, 
and  assess  their  damages  at  two  hundred 
dollars.      Ed.    Gwartney,    Foreman."      Upon 
;  the  same  day  defendant  files  Its  motion  for 
a'  new   trial,   as   follows:    "(1)  Because  the 
verdict  of  the  Jury  is  contrary  to  law.    (2) 
Because  the  verdict  of  the  Jury  is  contrary  to 
the  evidence.    (8)  Because  the  verdict  is  ex- 
cessive.   (4)  Because  the  court  erred  in  ad- 
mitting testimony  over  defendant's  objection, 
as  shown  by  the  record,  and  to  which  ruling 
of  the  court  defendant  at  the  time  excepted 
and  still  excepts.    (5)  Because  the  court  erred 
In  refusing   to  admit  testimony,  offered  by 
defendant  as  shown  by  the  record,  to  which 
ruling  of  the  court  the  defendant  at  the  time 
excepted  and  still  excepts.    (6)  Because  the 
court  erred  in  refusing  defendant's  request 
to  instruct  the  Jury  to  return  a  verdict  for 
the  defendant,  to  which  action  of  the  court 
defendant  at  the   time  excepted   and  still 
excepts."     Which  said  motion  was  by  the 
court  overruled,  to  which  ruling  of  the  court 
defendant   excepted.      Thereupon    the   court 
rendered  Judgment  upon  the  verdict  of  the 
Jury.     Defendant  was  allowed  60  days  to 
file   bill   of   exceptions,   and   the   case   was 
brought  to  this  court  by  writ  of  error. 

Clifford  L.  Jackson,  for  plaintiff  in  error. 
Nev  Campbell,  for  defendants  In  error. 

TOWNSEND,  J.  (after  stating  the  facts 
as  above).  Plaintiff  In  error  has  filed  three 
specifications  of  error,  as  follows:  "(1)  The 
trial  court  erred  In  admitting  testimony 
in  the  direct  examination  of  the  witness  John 
McCoy,  Jr.,  over  the  objection  and  exception 
of  plaintiff  In  error,  as  follows:  'Q.  Did 
the  train  whistle  as  It  passed  that  post  that 
day?  A.  No,  sir.  Mr.  Graves:  We  object 
and  ask  that  the  court  withdraw  from  the 
jury  the  testimony  of  this  witness  as  to 
whether  or  not  the  train  whistled  at  that 
whistling  post,  for  the  reason  that  there 
is  no  statute  requiring  trains  to  whistle  at 
any  crossing  in  Indian  Territory.  The  Court: 
There  may  be  no  statute  or  law  requiring  it, 
yet  the  proximity  of  the  whistling  post  refer- 
red to,  to  the  place  where  the  accident  occur- 
red, Is  such  that  the  failure  of  the  company  to 
whistle  or  sound  a  bell  may  be  a  clrcmnstance 
tending  to  show  negligence.  If  proven.  Ol>- 
jection  overruled.    Mr.  Oraves:   We  except* 
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(2)  The  trial  conrt  erred  in  refusing  to  in- 
struct the  Jury  to  return  a  verdict  for  the 
plaintiff  in  error,  as  requested  by  the  plain- 
tiff in  error.  (3)  The  trial  court  erred  In 
OTerruling  plaintiff  in  error's  motion  for  a  new 
trial."  The  plaintiff  in  error  presents  only 
one  question :  That  "the  trial  court  erred  in 
refusing  to  Instruct  the  Jury  to  return  a  ver- 
dict for  plaintiff  in  error,  and  erred  in  over- 
ruling the  motion  for  a  new  trial" — being  the 
second  and  third  specifications  of  error.  The 
plaintiff  in  error  says  it  "desires  to  submit 
this  case  upon  the  broad  proposition  that 
there  was  no  negligence  whatsoever  even  in 
an  Infinitesimal  degree,  in  this  case,  and  there 
was  nothing  in  the  case  to  submit  to  a  Jury, 
and  the  trial  court  therefore  erred  in  refus- 
ing to  direct  a  verdict  for  plaintiff  in  error 
as  requested." 

In  examining  the  testimony,  the  first  wit- 
ness for  the  defendant  in  error  was  Minnie 
Cox,  who  stated  she  was  living  within  about 
200  yards  of  the  Missouri,  Kansas  &  Texas 
right  of  way  fence.  Between  10  and  11 
o'clock  she  saw  some  cattle  standing  upon 
that  road  crossing,  part  on  the  railroad  track 
and  part  on  each  side.  She  was  Just  start- 
ing to  the  home  of  her  sister.  That  it  was 
about  a  half  a  quarter  from  faer  house  to  her 
sister's  house.  "At  about  10  minutes  after  I 
left  home  I  was  standing  at  my  sister's  house 
In  the  yard,  facing  the  railroad,  when  the 
train  struck  the  cattle.  My  attention  was 
called  to  the  accident  by  two  short  whistles 
of  the  train,  and  when  I  looked  the  train 
was  right  on  the  cattle.  I  heard  no  whistle 
or  noise  of  any  kind  prior  to  that.  After  the 
train  struck  the  cattle,  it  ran  a  little  over 
its  length  and  stopped  and  backed  a  little. 
As  I  went  to  my  sister's  house,  I  got  closer 
to  the  railroad  and  farther  from  the  cross- 
ing. I  never  saw  the  train  before  it  whis- 
tled. After  I  heard  the  whistle,  I  guess  it 
was  between  10  and  15  minutes  until  the 
cattle  were  struck  by  the  train.  I  saw  the 
cattle  about  the  time  I  saw  the  train."  Nan- 
nie Edwards  testified  for  the  defendant  in 
error:  "I  was  in  my  back  yard  with  my  sis- 
ter, Minnie  Oox,  and  my  husband.  Wash  Ed- 
wards, about  11  o'clock.  The  train  was  right 
at  the  crossing  when  I  first  saw  it.  I  did 
not  see  the  cattle  on  the  crossing  until  the 
train  struck  them.  I  saw  both  the  train  and 
the  cattle  about  the  same  time.  It  whistled 
twice  after  it  struck  the  cattle.  I  did  not 
hear  any  whistle  or  ringing  of  bells  or  blow- 
ing off  of  steam  before  it  struck  the  cattle. 
The  whistling  post  on  the  south  side  of  the 
crossing  Is  about  200  yards  northeast  of  our 
house."  G.  W.  Edwards  testified  for  the  de- 
fendant in  error:  "I  was  in  the  yard  when 
the  Katy  Flyer  struck  these  cattle  about  11 
o'clock.  I  saw  the  train  Just  before  the  ac- 
cident 50  or  60  yards  north  of  the  crossing, 
and  at  that  time  I  saw  a  bunch  of  cattle 
standing  perfectly  still  on  the  crossing.  The 
train  appeared  to  be  going  a  little  faster 
than   it  usually   runs.     I   didn't  hear  any 


noise  at  all  until  it  struck  the  cattle.  Did 
not  hear  the  bell  rung  or  steam  blowing  Off. 
When  I  first  saw  the  cattle,  they  were  stand- 
ing on  top  of  the  railroad  crossing,  and  the 
train  was  then  about  60  or  60  yards  from 
them.  There  were  Just  two  short  whistles 
when  It  struck  the  cattle.  It  ran  about  100 
yards,  or  about  its  length,  after  it  struck  the 
cattle,  before  it  stopped."  Joe  Wllloughby, 
a  witness  for  defendant  in  error,  testified: 
"I  was  gathering  com  on  the  west  side  of 
the  railroad,  a  little  over  a  quarter  north  of 
the  crossing,  about  200  or  300  yards  north- 
west of  the  whistling  post.  I  saw  the  train 
the  day  It  killed  these  cattle.  It  did  not 
i  whistle  at  the  post.  I  never  heard  it  whistle 
that  time.  I  was  pulling  corn  and  looked 
around  when  the  train  passed.  I  was  about 
300  yards  from  the  whistling  post  It  is 
about  a  quarter  from  the  whistling  post  to 
the'  crossing."  John  McCoy,  Jr.,  testified  for 
the  defendant  in  error:  "I  was  gathering 
corn  about  200  or  300  yards  west  of  the  rail- 
way track  with  Joe  Wllloughby  the  day  of 
this  accident  There  was  a  whistling  post 
about  200  or  300  yards  away,  and  there  was 
a  railroad  crossing  about  half  a  mile.  The 
train  did  not  whistle  as  it  passed  the  post 
that  day,  and  the  bell  did  not  ring.  My  at- 
tention was  called  to  the  train  as  it  passed 
by.  It  was  quite  a  long  ways  north  of  the 
whistling  i>oBt  when  I  first  saw  it  I  was 
watching  to  see  if  it  whistled." 

J.  W.  Emery  testified  for  plaintiff  in  er- 
ror: "Been  a  locomotive  fireman  for  seven 
years ;  fireman  on  the  train  that  struck  these 
cattle,  on  the  public  road  crossing.  I  had 
Just  put  in  a  fire  after  we  got  to  the  top  of 
the  hill,  and  then  stepped  to  the  gangway 
and  looked  out  and  saw  the  cattle  about  300 
feet  ahead  of  the  train.  I  hollered  to  the  en- 
gineer to  look  out  for  the  cattle,  and  at  the 
same  moment  he  applied  the  air  and  slowed 
down,  so  we  were  going  about  16  or  20  miles 
per  hour  when  we  bit  them.  Tiiere  is  a  dump 
at  the  crossing  about  6  feet  high,  and  It  is 
upgrade  slightly  each  way  from  the  crossing. 
The  whistle  was  blown  and  the  bell  rung 
when  the  cattle  were  discovered  on  the  track. 
The  bell  was  rung  by  air,  and  I  think  the 
whistle  was  sounded  at  the  whistling  post 
north  of  the  crossing.  Tlie  engine  was  about 
300  feet  from  the  cattle  when  the  alarm  was 
given.  Tlie  first  cattle  I  saw  came  on  the 
track  from  the  west  They  came  with  a 
rush,  and  I  could  not  see  them  until  they 
got  on  the  track.  I  supposed  some  one  was 
driving  them.  We  were  making  about  40 
miles  per  hour.  The  train  was  equipped 
with  all  the  modern  appliances.  The  cattle 
I  first  saw  on  the  track  were  not  touched  by 
the  engine,  but  passed  over.  The  others  kept 
on  coming.  My  position  on  the  engine  was 
on  the  eastslde  going  south.  It  is  the  engi- 
neer's duty  to  blow  the  whistle  at  the  whistl- 
ing post  and  to  ring  the  bell.  The  train  run 
about  eight  car  lengths  after  striking  the 
cattle,  which  was  a    little  over   its  length. 
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I  have  a  dear  and  distinct  recollection  that 
the  engineer  Mowed  the  cattle  alarm  and 
rung  the  bell.  The  whistle  could  easily  be 
heard  a  quarter  of  a  mile."  J.  B.  Hotcbklss 
testified  for  plaintiff  In  error:  "I  am  a  lo- 
oomotlTe  engineer  in  the  employ  of  the  rail* 
way  company.  Been  In  their  employ  In  that 
capacity  for  orer  27  years.  I  was  engineer 
on  the  train  when  the  cattle  In  question  were 
killed.  I  eonnded  the  whistle  for  the  road 
crossing,  and  saw  a  bunch  of  cattle  on  the 
right-hand  side  vt  the  crossing,  Just  Inside  of 
the  Inclosure  on  the  west  side.  Some  of 
them  went  on  the  outside  of  the  Inclosure, 
and  after  I  whistled  I  started  the  bell  ring- 
ing by  air.  By  inclosure  I  mean  the  mouth 
of  the  lane  made  by  the  company's  right  of 
way  fence  at  the  crossing.  I  Immediately 
applied  the  air,  ehut  off  the  engine,  and  blew 
the  stock  alarm.  I  struck  seven  head.  I 
think  we  were  running  about  40  miles  per 
hour.  I  first  saw  the  cattle  before  I  whis- 
tled for  the  crossing.  They  were  standing 
still  within  about  60  feet  of  the  track.  I 
stopped  the  train  in  about  700  or  725  feet 
It  would  have  been  impossible  with  safety  to 
myself  and  passengers  to  have  avoided  hit- 
ting the  cattle.  I  applied  the  air  In  emer- 
gency. That  Is  everything  we  can  do.  I  did 
this  when  I  saw  the  cattle  start  for  the  track. 
I  was  Just  about  800  or  400  feet  from  them. 
I  left  It  on  until  I  struck  the  cattle.  I  whis- 
tled at  the  whistling  post  80  rods  from  the 
crossing.  I  saw  the  cattle  standing  at  the 
side  of  the  track  at  that  time.  After  whis- 
tling at  the  x)08t  I  started  the  bell  ringing  and 
sounded  the  cattle  alarm  when  I  first  saw 
the  cattle  start  for  the  track.  I  was  going 
about  12  miles  per  hour  when  I  struck  the 
cattle.  You  can  bear  the  cattle  alarm  a  half 
mile  on  such  a  day  as  this  was."  On  redirect 
examination  he  stated:  "I  expect  I  was  go- 
ing 40  miles  per  hour  from  the  time  I  first 
saw  the  cattle  until  we  arrived  at  the  point 
where  they  came  on  the  track.  This  would 
t>e  about  40  feet  per  second."  This  was  all 
the  testimcmy  In  the  case. 

In  order  for  the  plaintiff  to  recover,  two 
facts  must  -  be  established :  First,  that  he 
has  been  damaged  by  the  killing  of  bis  cat- 
tle; and,  second,  that  it  was  done  by  the 
negligent  act  of  the  defendant,  its  oQIcers, 
agents,  or  emphiy^s.  In  Stltt  v.  Huidekopers, 
17  Wall.  384,  on  page  394  (21  L.  Ed.  644), 
the  court  below  said:  "It  Is  a  rule  of  pre- 
sumptions that  ordinarily  a  witness  who  tes- 
tifies to  an  affirmative  is  to  be  preferred  to 
one  who  testifies  to  a  negative,  because  he 
who  testifies  to  a  negative  may  have  forgot- 
ten. It  is  possible  to  forget  a  thing  that  did 
happen.  It  Is  not  possible  to  remember  a 
thing  that  never  existed."  And  Justice  Mil- 
ler, delivering  the  opinion  of  the  Supreme 
Court,  said:  "We  are  of  opinion  that  the 
charge  was  a  sound  exiKtsttion  of  a  recogniz- 
ed rule  of  evidence  of  frequent  application, 
and  that  the  reason  of  the  rule,  as  stated  in 
the  charge,  dispenses  with  the  need  of  fur- 


ther comment  on  it  here."    In  Horn  ▼.  B.  & 
O.  R.  Co.,  64  Fed.  301,  4  0.  a  A.  346  in 

which  a  controversy  existed  as  to  -whether 
the  whistle  of  a  certain  locomotive  was  sound- 
ed or  not,  some  of  the  witnesses  testified 
that  It  was  sounded,  and  some  that  it  was 
not,  and  the  court  said:  "In  the  very  na- 
ture of  things,  their  affirmative  testimony 
that  the  warning  was  given  must  be  accept- 
ed as  proof  of  that  fact,  notwithstanding  an 
equal  or  greater  number  of  witnesses  failed 
to  notice  it,  from  whatever  cause.  There  Is 
in  such  cases  no  conflict  of  evidence  as  to  the 
matter  in  question.  The  observation  of  the 
fact  by  some  Is  entirely  consistent  with  the 
failure  of  others  to  observe  it,  or  their  for- 
getfulness  of  Its  occurrence.  Accepting,  there- 
fore, as  an  established  fact,  that  the  whistle 
was  sounded,  and  was  heard  by  the  deceased, 
and  yet  he  persisted  In  attempting  to  cross 
the  track  ahead  of  the  tr.iln,  there  can  be 
no  doubt  that  he  should  be  held  to  be  the 
author  of  his  own  misfortune."  In  a  case 
decided  by  this  court  (St  Louis  &  S.  F.  Ry. 
Co.  V.  Zachary,  2  Ind.  T.  536,  53  S.  W.  327) 
the  court  said:  "There  Is  nothing  In  the  evi- 
dence In  this  case  which  establishes  negli- 
gence on  the  part  of  the  railroad  company. 
It  was  error  to  refuse  the  motion  to  direct 
a  verdict"  In  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
I  Hugglns,  4  Ind.  T.  194,  69  S.  W.  845,  In 
I  -which  the  opinion  was  rendered  by  Chief 
I  Justice  Raymond,  the  court  said :  "In  order 
that  the  plaintiff  may  recover  in  this  kind 
of  an  action,  there  must  not  only  be  proof  of 
the  killing  of  the  stock,  but  that  the  killing 
resulted  from  the  lack  of  ordinary  care  on 
the  part  of  the  servants  of  the  railway  com- 
pany. If  there  Is  no  negligence,  there  is  no 
liability.  Proof  of  the  killing  of  the  stock  is 
not  sufficient  The  plaintiff  must  go  further. 
He  must  aver  and  prove  negligence  on  the 
part  of  the  railroad  company.  •  •  •  If 
there  Is  no  proof  of  negligence,  the  court 
should  Instruct  the  Jury  to  find  for  the  de- 
fendant. We  are  at  opinion  that  there  is  no 
proof  of  negligence  upon  the  part  of  the  rail- 
road company.  In  fact,  the  testimony  of  the 
engineer  In  charge  of  the  train  negatives  the 
j  charge  of  negligence,  and  the  plaintiff  offers 
no  evidence  to  support  his  contention  that 
the  stock  was  killed  through  the  negligence 
of  the  defendant  company.  The  court  la  of 
the  opinion  that  the  peremptory  Instruction 
asked  for  by  the  defendant  In  the  court  l)e- 
iow  should  have  been  given." 

In  this  case  the  only  evidence  upon  the 
part  of  the  defendant  In  error  Is  that  the 
witnesses  for  the  defendant  In  error  did  not 
hear  the  sounding  of  the  whistle,  though  their 
attention  was  not  directed  to  the  matter  at 
all  until  the  whistle  was  blown,  which  they 
said  was  when  the  train  was  very  near  the 
cattle.  The  two  witnesses  In  the  cornfield 
did  not  hear  the  whistle.  They  were  pulling 
corn.  The  testimony  of  the  engineer  and 
fireman  Is  absolutely  conclusive  upon  that 
point  that  the  whistle  was  sounded  and  the 
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bell  rung,  and  that  all  tbe  steps  that  could 
be  taken  were  taken  to  avoid  the  killing  of 
tbe  stock.  In  our  Judgment  there  was  no 
proof  of  negligence  on  the  part  of  the  plain- 
tiff in  error  or  Its  employes,  but  the  burden 
of  proof  was  upon  the  defendant  In  error 
to  establish  negligence  before  any  recorery 
could  be  had. 

We  think  therefore  that  the  court  below 
should  have  Instructed  a  verdict  for  tbe  de- 
fendant, and  tbe  case  Is  reversed  and  re- 
manded. 

GILL,  a  J.,  and  CLAYTON  and  LAW- 
RENCE, JJ.,  concur. 


GUARANTEE  GOLD  BOND.  LOAN  &  SAV- 
INGS CO.  V.  EDWARDS  et  al. 

<Court  of  Appeals  of  Indian  Territory.     Sept. 
26,  1907.) 

1.  Retebence— Retebee'b    Repobt  —  Allow- 
ance OF  Exceptions. 

Under  MaDsf.  Dig.  g  6273  (Ind.  T.  Ann. 
St.  1899,  §  3478),  exceptions  may  be  allowed 
to  a  master's  report  where  he  admitted  incom- 
petent testimony  or  excluded  competent  testi- 
mony, or  for  any  <^ther  cause  wfaich  may  be 
adjudged  good  by  the  court,  or  when  it  shall  be 
apparent  from  -the  face  of  the  report  that  in- 
justice has  been  done. 

2.  APPEA1>-REVIEW  —  PBESmiFTIORS  —  Ret- 

ebeb's  Repobt— Evidence  Included. 

Unless  It  affirmatively  appears  that  the  mas- 
ter did  not  send  up  with  bis  report  all  the 
evidence  given  upon  a  reference  and  upon  which 
he  based  bis  findings  of  fact,  the  presumption 
is  that  he  did  so. 

3.  Refebence— Refkbeb's  Refobt  —  Opeba- 
TiON  AND  Effect— CoNGLUsivENESs. 

Under  Mansf.  Dig.  i  5272  (Ind.  T.  Ann. 
St  1899,  g  3477),  providing  that  a  master's 
report,  bo  far  as  not  excepted  to,  shall  stand 
good  unless  it  shall  appear  on  the  face  of  the 
report  or  from  the  evidence  that  it  is  errone- 
ous, and  also  under  the  common  law,  a  master's 
findings  are  only  advisory  to  tbe  court 

VEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Reference,  {g  148-156.] 

4.  MoRTOAOES— Absolute  Deed  as  Mobtoaqe 
— Evidence. 

Evidence  examined,  and  hel4  sufficient  to 
support  a  finding  that  an  instrument  be  deemed 
a  mortgage,  and  not  a  deed. 

5.  Paeties— iNTEBVENTioN— Dismissal  of  In- 
TEBVENiNO  Petition. 

In  an  action  to  have  an  instrument  in  the 
form  of  a  deed  declared  a  mortgage,  in  which 
an  intervener  petitioned  that  tbe  rights  and 
liabilities  of  all  the  parties  be  adjudged,  and 
the  court  decreed  the  instrument  to  be  a  mort- 
gage, '  it  was  not  error  to  dismiss  the  inter- 
vener's petition,  where  he  claimed  an  interest  in 
the  premises  in  suit  under  a  deed  secured  by 
fraud. 

6.  Appeal— Review— Waives  of  Objections. 

It  is  too  late  on  appeal  to  raise  for  tbe 
first  time  the  contention  that  an  intervening 
petition,  not  having  been  answered  nor  demurred 
to,  should  have  been  taken  as  true. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2.  Appeal  and  Error,  §§  1053-1069.] 

7.  Pabties— Intervention— Petition  —  Ne- 
cessity FOB  Answer. 

Where  an  intervener's  transaction  was  sub- 
sequent to  and  independent  of  that  between 
the  other  parties,  and  no  decree  rendered  could 


have  affected  his  rights,  no  answer  was  required 
to  his  petition,  notwithstanding  Mansf.  Dig.  { 
5072  (lid.  T.  Ann.  St  1899,  |  3277),  providing 
that  every  material  allegation  of  a  complaint, 
if  not  specifically  controverted  by  the  answer, 
must  be  considered  as  true. 

Appeal  from  tbe  United  States  Court  for 
the  Western  District  of  the  Indian  Terri- 
tory; before  Justice  Wm.  R.  Lawrence,  May 
17,  1906. 

Action  by  Rachel  A.  Edwards  and  others 
against  tbe  Guarantee  Gold  Bond,  Loan  8c 
Savings  (Company,  in  which  G.  M.  Swanson 
Intervenes.  From  a  decree  for  plaintiffs, 
defendant  and  tbe  Intervener  appeal.  Af- 
firmed. 

On  the  12th  day  of  September,  1905,  the 
original  complaint  in  equity  was  filed,  and 
on  February  23,  1906,  an  amended  complaint 
was  filed,  in  which  the  plaintiffs  below  ap- 
pellees here,  allege  that  plaintiff  Rachel  A. 
Edwards,  nCe  Racbel  A.  Walker,  was  legally 

married  to  Silas  Edwards  on  tbe day 

of  ,  1900,  In  the  Western  District  of 

the  Indian  Territory;  that  defoidant  below, 
appellant  here.  Is  a  corporation  duly  organ- 
ized. Allege,  further,  that  on  the  7tb  day 
of  September,  1905,  the  plaintiffs,  Rachel  A. 
Edwards  and  Silas  EMwards,  her  husband, 
called  upon  the  Guarantee  Gold  Bond,  Loan 
&  Savings  Ck)mpany,  defendant  to  procure 
a  loan  from  said  defendant  of  |300  for  one 
year,  for  the  use  of  which  plaintiffs  agreed 
to  pay  defendant  ?50  Interest";  that  plain- 
tiffs agreed  to  give  defendant  a  mortgage 
on  40  acres  of  land,  said  land  being  tbe 
property  of  Rachel  A.  Edwards,  and  being 
a  part  of  the  land  allotted  to  Rachel  A.  Ed- 
wards, n6e  Walker,  by  authority  of  tbe 
United  States  government  and  described  aa 
tbe  S.  ^4  of  the  N.  %  of  tbe  N.  E.  %  of 
section  29,  township  15  N.,  range  18  E.  of 
the  Indian  base  and  meridian  of  the  Indian 
Territory.  They  further  represent  that  on 
the  7th  day  of  September,  1905,  they  called 
at  defendant's  place  of  business  for  the  pur- 
pose of  securing  said  loan  of  |800.  Defend- 
ant agreed  to  accept  a  mortgage  for  one 
year  from  petitioners,  on  the  above-described 
land,  as  security  for  the  loan  of  ^300,  and 
fSO  interest,  and  then  and  there  proceeded 
to  draft,  and  did  draft,  an  Instrument  which 
defendant  fraudulently  represented  to  peti- 
tioners to  be  a  mortgage  on  the  above-de- 
scribed land  for  one  year,  and  petitioners, 
relying  on  said  fraudulent  representations, 
signed  the  said  Instrument,  believing  tbe 
game  to  be  a  mortgage,  and  received  from  de- 
fendant the  sum  of  $300.  That  petitioners 
at  no  time  Intended  to  execute  or  give  to 
defendant  an  absolute  warranty  deed  to  the 
said  land,  nor  to  Incumber  the  same  for  more 
than  said  sum  of  |300.  They  further  repre- 
sent that  on  the  12th  day  of  September,  190t>, 
Iietitioners  discovered  that  said  Instrument 
signed  by  them  was  in  fact  a  warranty  deed, 
and  that  petitioners  immediately  made  de- 
mand upon  said  defendant  to  release  petl- 
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tloners'  land  from  said  warranty  deed,  and 
to  execute  In  Ueu  thereof  a  mortgage,  which 
defendant  refused,  and  still  refuses,  to  do. 
They  allege  that  same  Is  a  cloud  upon  the 
title  of  their  land,  which  may  result  In  Ir- 
reparable Injury,  and  pray  that  said  war- 
ranty deed  be  canceled  and  be  declared  to  be 
a  mortgage  upon  said  petitioners'  land  for 
the  sum  of  $300,  with  Interest  thereon  for 
one  year  from  the  date  of  such  warranty 
deed,  and  for  costs.  On  the  3d  day  of  March, 
1906,  defendant  the  Gnarantee  Gold  Bond, 
Loan  &  Savings  Company  filed  their  answer 
to  the  complaint,  denying  each  and  every 
allegation  In  plaintiff's  complaint 

On  the  loth  day  of  January,  190G,  said 
cause  was  referred  to  the  master  in  chan- 
cery, as  follows :  "Now,  on  this  day,  the  15th 
of  January,  1906,  It  Is  ordered  by  the  court 
that  all  equity  cases  wherein  Issue  has  been 
joined  be,  and  the  same  are  hereby,  referred 
to  Clark  J.  Tlsdel,  the  master  in  chancery 
of  this  court,  to  take  evidence  and  report 
with  conclusions  of  law  and  tact  therein." 
On  the  20tb  day  of  March,  1906,  O.  M.  Swan- 
son  files  a  petition  for  leave  to  be  joined  as 
a  platntllT  In  said  cause,  and  the  prayer  of 
the  petitioner  Is  granted,  and  said  G.  M. 
Swanson  made  party  plaintiff,  to  which 
plaintiff  Edwards  and  the  defendant  at  the 
time  except.  Whereupon  G.  M.  Swanson 
files  Intervening  petition,  and  alleges  that 
on  the  9th  day  of  September,  1905,  he  bought 
from  Rachel  A.  Edwards  and  her  husband, 
Silas  Edwards,  plaintiffs  in  the  above-styled 
cause,  the  same  40  acres  of  land  heretofore 
described ;  and  further  states  that  said  land 
was  conveyed  to  him  by  warranty  deed ;  that 
the  consideration  for  this  deed  was  the  sum 
of  $1,200,  to  be  paid  by  petitioner  and  Inter- 
vener to  plaintiffs  as  soon  as  a  settlement 
should  be  made  with  the  defendant  Guaran- 
tee Gold  Bond,  Loan  &  Savings  Company,  In 
regard  to  the  money  loaned  to  plaintiffs  by 
the  defendant  on  the  7th  day  of  September, 
1005,  to  secure  which  loan  of  $300,  as  al- 
leged In  plaintiff's  complaint,  they  had  exe- 
cuted a  deed  to  defendant;  that  intervener 
was  to  settle  with  said  defendant  for  any 
sum  not  over  $600,  upon  which  settlement 
be  was  to  pay  plaintiff  the  said  sum  of 
$1,200  as  the  entire  remainder  of  the  con- 
sideration. Said  intervener  states  that  the 
plaintiffs  represented  to  him  that  said  deed 
to  defendant  made  by  them  on  September 
7th  was  In  effect  a  mortgage,  and  not  a 
deed.  Intervener  charges  that  the  plaintiffs, 
upon  the  one  kand,  and  the  defendant,  u|)nn 
the  other,  mutually  understood  that  said 
deed  was  in  effect  a  mere  mortgtige.  nnd 
that  they  mutually  Intended  for  the  dee<l  to 
have  the  effect  of  a  mere  mortgajje.  Inter- 
vener charges  that  said  tract  of  land  on  the 
date  of  said  deed  was  worth  on  the  market 
about  $2,000,  or  a  little  the  rise  thereof.  He 
also  alleges  that  the  recited  consideration 
of  $2.4'>0  on  the  face  of  said  deed  ronde  to 
defendant  by  plaintiffs  was  a  fictitious  con- 
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sideratlon,  and  entered  in  the  face  of  the 
deed  without  the  knowledge  or  consent  of 
the  plaintiffs.  Intervener  states  that  he  Is 
ready,  willing,  and  prepared  to  pay  to  de- 
fendant whatever  amount  of  money  is  due 
to  it  as  principal  and  Interest  on  the  above 
said  loan  made  by  it  to  the  plaintiff,  which 
money  he  Is  ready  to  bring  Into  court  for 
the  purpose  of  satisfying  such  decree  as  the 
court  may  render  in  favor  of  defendant 
against  the  plaintiff  on  said  loan,  not  to 
exceed  $600,  and  the  $1,200  remainder  upon 
said  consideration  to  plaintiff.  Intervener 
prays  that  be  may  be  made  a  party  to  this 
case,  with  a  reference  to  the  master,  proof 
taken,  and  report  made,  showing  fully  the 
nature  of  said  transaction  between  the  plain- 
tiff and  the  defendant,  and  said  deed  exe 
cuted  by  the  plaintiffs  to  defendant  on  Sep 
tember  7th  be  declared  in  fact  and  equity 
a  mortgage  to  secure  the  loan  of  $300. 

On  the  14th  day  of  April,  1906,  the  master 
In  chancery,  Clark  J.  Tlsdel,  files  his  report, 
in  which  he  makes  the  following  findings  of 
fact  and  conclusions  and  recommendations: 
"Findings  of  Fact:  (1)  That  the  plaintiff 
Rachel  A.  Edwards  is  a  Creek  freedman  and 
a  citizen  of  the  Creek  Nation,  and  that  Silas 
Edwards  Is  her  husband.  (2)  That  as  such 
citizen  of  the  Creek  Nation  there  was  allot- 
ted and  patented  to  her,  out  of  the  lands  of 
said  nation,  the  south  half  of  the  north  half 
of  the  northeast  quarter  of  section  twenty- 
nine,  township  fifteen  north,  range  18  east 
of  the  Indian  base  and  meridian,  containing 
40  acres.  (8)  That  the  defendant.  Guarantee 
Gold  Bond,  Loan  &  Savings  Company,  Is  a 
corporation  organized  and  existing  under  and 
by  virtue  of  the  law  of  the  United  States  In 
force  in  the  Indian  Territory,  and  that  Its 
principal  place  of  business  is  at  Muskogee, 
Ind.  T.  (4)  That  the  parties  hereto  are  resi- 
dents of  the  Western  judicial  district  of  the 
Indian  Territory.  (5)  That  on  September  7, 
1905,  the  plaintiffs  executed  and  delivered 
unto  the  defendant,  Guarantee  Gold  Bond, 
Loan  &  Savings  Company,  a  warranty  deed 
to  the  south  half  of  the  north  half  of  the 
northeast  quarter  of  section  twenty-nine, 
township  fifteen  north,  range  eighteen  east, 
situated  In  the  Creek  Nation,  Ind.  T.,  for  the 
stated  consideration  of  $2,450.  (6)  That  the 
real  consideration  for  the  said  conveyance 
was  the  sum  of  $600.  (7)  That  said  Instru- 
ment was  filed  for  record  in  the  ofl3ce  of  the 
clerk  of  the  United  States  court  and  ex  of- 
ficio recorder  at  Muskogee,  In  this  district, 
on  September  8,  lOOo.  (8)  That  no  fraud 
was  practiced  upon  the  plaintiffs,  Rachel  A. 
Edwards  and  Silas  Edwards,  In  the  execution 
of  said  instrument,  and  that  the  parties 
thereto  then  and  there  Intended  said  Instru- 
ment to  be  an  absolute  conveyance  of  the 
lands  therein  mentioned.  (9)  That  the  plain- 
tiffs, Rachel  A.  and  Silas  Edwards,  on  Sep- 
tember 9,  1905,  executed  and  delivered  unto 
G.  M.  Swanson  n  warranty  deed  upon  said 
premises  hereinbefore  mentioned.    (10)  That 
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at  the  time  of  tbe  execution  of  said  deed 
to  Swanson  tbe  said  Swanson  had  notice  of 
the  deed  executed  by  Rachel  A.  and  SUas 
Edwards  to  the  defendant.  Guarantee  Gold 
Bond,  Loan  &  Savings  Company.  (11)  That 
tbe  recited  consideration  of  said  deed  to 
Swanson  was  the  sum  of  $1  and  other  valu- 
able considerations,  but  that  no  cash  con- 
sideration passed  from  said  Swanson  to  tbe 
plaintiffs.  Conclusions:  I  am  therefore  of 
tbe  opinion  and  conclude  that  tbe  warranty 
deed  executed  and  delivered  to  the  defendant 
by  Rachel  A.  and  Silas  Edwards  on  Septem- 
ber 7,  1905,  Is  the  valid  iustrument  of  the 
said  grantors,  and  was  then  and  there  in- 
tended by  them  to  be  a  warranty  deed  con- 
veying in  fee  tbe  premises  therein  mentioned, 
and  not  a  mortgage.  Recommendations:  I 
therefore  recommend  that  the  bill  of  com- 
plaint of  Rachel  A.  and  SUaa  Edwards,  and 
tbe  intervening  petition  of  O.  M.  Swanson,  be 
dismissed  for  want  of  equity.  I  respectfully 
aslc  the  court  to  allow  me  the  sum  of  |100  for 
my  services  rendered  herein,  and  the  addi- 
tional sum  of  $56.10,  stenographic  fees  in  tak- 
ing and  transcribing  the  evidence  and  this 
report  Respectfully  submitted,  Clark  J.  Ti8- 
del.  Master  in  Chancery.  Dated  Muskogee, 
I.  T.,  April  13,  1906." 

On  the  18th  day  of  April,  1906,  the  plain- 
tiffs filed  exceptions  to  tbe  master's  report 
as  follows:  "Exceptions  to  Master's  Report 
In  Case  No.  6,156,  Equity.  Come  now  Rachel 
A.  Edwards  and  Silas  Edwards,  plaintiffs 
herein  named,  and  by  leave  of  tbe  court 
file  their  exceptions  to  the  report  of  the 
Honorable  Clark  J.  Tisdel,  master  in  chan- 
cery, hitherto  filed  In  this  case,  and,  except- 
ing, say:  First,  because  said  master  finds 
that  the  real  consideration  for  the  alleged 
transfer  of  tbe  title  of  plaintiff's  land  to  tbe 
Guarantee  Gk>ld  Bond,  Loan  &  Savings  Com- 
pany's Bank  was  six  hundred  ($600.00)  dol- 
lars, and  does  not  find  that  the  transfer  was 
only  a  mortgage,  and  tbe  consideration  there- 
for was  only  three  hundred  and  fifty  ($350.- 
00)  dollars  Second.  Plaintiffs  further  ex- 
cept to  master's  report  wherein  he  held  that 
no  fraud  was  practiced  upon  plaintiffs  by  de- 
fendant in  securing  an  absolute  conveyance 
to  tbe  land  of  said  plaintiffs,  instead  of  find- 
ing that  said  Instrument  was  to  operate  as  a 
mortgage,  as  such  was  tbe  true  intention  of 
the  plaintiffs.  Third.  Plaintiffs  except  to  the 
findings  and  conclusions  of  tbe  master's  re- 
port for  the  further  reasons  that  the  same 
does  not  conform  with  the  evidence.  Plain- 
tiffs pray  that  their  exceptions  hereto  be  con- 
sidered ;  that  this  honorable  court  decree  that 
tbe  instrument  given  to  the  defendant  herein 
named  be  a  mortgage  on  said  plaintiffs'  land, 
Instead  of  an  absolute  conveyance." 

On  May  5, 1906,  the  cause  coming  on  to  be 
beard  on  the  plaintiff's  exceptions  to  the 
master's  report,  and  the  court,  being  fully 
advised  In  the  premises,  doth  sustain  said  ex- 
ceptions. On  the  17th  day  of  May,  1906,  tbe 
court  entered  its  decree  as  follows :    "Decree^ 


On  this  day  comes  on  to  be  beard  tbe  ex- 
ceptions of  plaintiff  to  the  master  In  chan- 
cery's report  of  findings  and  conclusions,  and 
tbe  court,  being  fully  advised  in  tbe  prem- 
ises, and  finding  that  It  hath  Jurisdiction  of 
tbe  parties  to  this  action  and  the  subject- 
matter,  doth  sustain  tbe  said  exceptions,  and 
doth  vacate  and  set  aside  all  of  said  findings 
and  conclusions,  save  the  findings  and  conclu- 
sion that  the  intervening  i)etition  of  G.  H. 
Swanson  be  dismissed  for  want  of  equity, 
which  findings  and  conclusions  as  to  said 
petition  are  fully  sustained  and  confirmed. 
And  the  court,  having  read  and  fully  con- 
sidered the  said  master's  report  of  tbe  evi- 
dence, and  being  fully  advised  In  tbe  prem- 
ises, doth  find  that  the  supposed  warranty 
deed  described  and  set  forth  in  tbe  complaint 
and  report  of  said  evidence  was  intended  by 
all  the  parties  thereto  to  be  a  mortgage  to 
secure  the  payment  of  $300  on  the  day  of  the 
execution  of  said  pretended  deed,  loaned  by 
the  defendant  company  to  tbe  plaintiff  Ra- 
chel A.  Edwards,  for  which  it  was  agreed  to 
bear  Interest  at  8  j)er  cent  interest  and  that 
said  loan  of  $300  Is  now  due,  with  interest 
thereon  at  said  rate  of  8  per  cent,  interest. 
It  Is  therefore  ordered  and  adjudged  that 
the  prayer  of  the  plaintiff's  complaint  be  and 
Is  granted;  that  said  pretended  deed  of  war- 
ranty be  taken  and  deemed  as  a  mortgage 
to  secure  the  payment  of  $300  and  Interest  at 
the  rate  of  8  per  cent  per  annum  from  the 
date  of  said  deed,  namely,  September  9,  1905, 
until  this  date,  due  and  payable  from  tbe 
plaintiff  Rachel  A.  Edwards  to  tbe  defendant 
Guarantee  Gold  Bond,  Loan  &  Surety  Com- 
pany, and  that  she  pay  to  said  company  with- 
in three  (3)  months  from  this  date  said  sum 
of  $300,  and  interest  thereon  at  tbe  rate  of 
8  per  cent  per  annum  from  said  9th  day  of 
September,  1905,  to  the  date  of  such  pay- 
ment, and  upon  the  payment  of  said  amount 
of  money  the  said  company  shall  execute  and 
deliver  to  said  plaintiff  a  deed  of  quitclaim, 
releasing  and  remising  unto  her  all  Its  right, 
title,  and  claim  In  and  to  tbe  lands  describ- 
ed in  said  pretended  deed,  namely,  the  8.  ^ 
of  N.  Ml  of  N.  E.  %,  section  29,  township 
15  N.,  range  18  E.  of  base  and  meridian  in 
tbe  (Treek  Nation,  Ind.  T.,  being  40  acres, 
more  or  less,  and  upon  its  failure  so  to  do 
then  such  deed  shall  be  executed  by  the  mas- 
ter in  chancery  for  and  on  behalf  of  said  de- 
fendant company  and  be  delivered  to  said 
plaintiff,  Rachel  A.  Edwards.  It  is  further 
ordered  and  decreed  that  if  said  plaintiff, 
Bachel  A.  Edwards,  shall  not  qaake  such  pay- 
ment within  said  three  months,  then  and  in 
such  case  the  master  in  chancery  of  this 
court  shall  offer  said  described  land  at  put>- 
llc  sale,  as  is  provided  by  statute  for  sale 
of  real  estate  upon  execution,  to  pay  and 
satisfy  said  debt  interest  and  costs  of  such 
sale,  and  shall  pay  to  such  defendant  com- 
pany the  amount  of  said  debt  and  interest, 
and  shall  make  report  of  such  sale  to  the 
court    It  is  farther  ordered  and  decreed  that 
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■aid  land  sball  be  sold  subject  to  one  year's 
equity  of  redemption  in  favor  of  said  plaln- 
tlfF,  Rachel  A.  Edwards,  and  the  master 
shall  deliver  to  the  purchaser  bis  certificate 
of  sale,  and  if  said  redemption  sball  not  be 
made  the  master  shall  thereupon  execute 
deed  to  such  purchaser  or  his  heirs,  represen- 
tatives, or  assigns.  It  is  further  ordered  and 
decreed  that  said  defendant  company  shall 
pay  all  the  costs  of  this  action,  excepting 
such  as  may  accrue  under  said  sale,  and 
those  costs  arising  by  reason  of  said  inter- 
vening petition  of  Swanson,  which  It  is  or- 
dered he  shall  pay ;  and  that  executions  shall 
Issue  against  said  comiwny  and  intervener 
Swanson.  It  Is  further  ordered  and  decreed 
that  Clark  J.  Tlsdel,  master  in  chancery, 
be  and  is  hereby  allowed  as  and  for  his  fee 
$100  and  $56.10  as  fee  for  stenographic  .work 
berein,  and  that  same  be  taxed  as  costs. 
The  defendant  company  excepts  and  prays  an 
appeal,  which  is  allowed  ui>on  giving  bond  in 
sum  of  $1,000  to  be  filed  and  approved  with- 
in 30  days  from  this  day.  William  R.  Law- 
rence, Judge." 

On  the  7th  day  of  June,  1906,  appellant 
flies  a  certificate  of  evidence,  as  follows :  "Be 
It  remembered  and  certified  that  on  the  hear- 
ing of  this  cause,  upon  the  amended  bill  of 
complaint,  the  answer  to  said  bill,  and  the 
exceptions  to  the  report  of  the  master,  that 
tbe  report  of  Clark  J.  Tlsdel,  the  master  in 
chancery  of  this  court,  to  whom  this  cause 
was  referred  to  take  and  report  the  evidence, 
together  with  his  conclusions  thereon,  and 
the  evidence  returned  by  the  said  master 
with  his  report,  together  with  the  exhibits  ac- 
companying tbe  same,  was  all  the  evidence 
introduced  on  tbe  hearing  of  said  cause  and 
upon  the  exceptions  to  the  report  of  the 
master.  Dated  this  5tb  of  May,  A.  D.  1906. 
William  R.  Lawrence,  Judge." 

On  the  19th  day  of  May.  190C,  appellant 
files  petition  for  appeal,  with  19  assignments 
of  error,  which  petition  was  allowed,  and 
also  filed  supersedeas  bond  in  the  sum  of 
$1,000.  On  June  22,  1906.  the  Intervener, 
O.  M.  Swanson,  filed  his  petition  for  appeal, 
which  was  allowed,  and  filed  5. assignments  of 
error  and  also  filed  appeal  bond  in  the  sum 
of  $100,  and  the  case  was  brought  to  this 
court  by  appeal. 

Edgar  A.  De  Menles  and  O.  L.  Thomas, 
for  appellant  savings  company.  N.  A.  Gibson 
and  Geo.  S.  Ramsey,  for  appellant  Swanson. 
A.  B.  Patterson  and  J.  H.  Lllley,  for  appel- 


TOWNSBND,  J.  (after  stating  the  facts 
as  above).  Appellant  the  Guarantee  Gold 
Bond,  Loan  &  Savings  Company  has  filed  19 
assignments  of  error,  as  follows:  "(1)  Be- 
cause the  court  erred  in  sustaining  the  ex- 
ceptions by  the  plaintiffs  filed  to  tbe  findings 
of  fact,  as  made  by  the  master  in  chancery,  to 
whom  tbe  cause  was  referred,  and  as  con- 
tended in  the  report  of  the  master  therein 


filed.  (2)  Because  the  court  erred  in  setting 
aside  the  master's  findings  of  fact  as  made 
and  contained  in  the  report  of  the  master 
herein  filed.  (3)  Because  the  court  erred  in 
considering  and  acting  upon  tbe  exceptions 
filed  by  the  plalntUCs  to  tbe  findings  of  fact 
(4)  Because  the  court  erred  in  sustaining  the 
first  exception  by  the  plaintiffs  filed  to  tbe 
findings  of  fact  as  made  by  the  master.  (5) 
Because  the  court  erred  in  sustaining  the 
second  exception  by  the  plaintiff  filed  to  tbe 
findings  of  fact  as  made  by  tbe  master.  (6) 
Because  tbe  court  erred  in  sustaining  the 
third  exception  by  the  plaintiff  filed  to  tbe 
findings  of  fact  as  made  by  the  master.  (7) 
Because  tbe  court  erred  in  sustaining  tbe 
exception  by  the  plaintiffs  filed  to  the  find- 
ing of  fact  by  tbe  master  made,  that  tbe  war- 
ranty deed  by  tbe  plaintiffs,  Rachel  A.  Ed- 
wards and  Silas  Edwards,  executed  and  de- 
livered to  tbe  defendant  Guarantee  Gold 
Bond,  Loan  &  Savings  Company,  on  tbe  7tb 
day  of  September,  1905,  was  in  fact  a  deed 
of  conveyance  in  fee.  (8)  Because  the  court 
erred  in  sustaining  the  exception  by  tbe 
plaintiff  filed  to  the  findings  of  fact  by  the 
master  made,  that  tbe  real  consideration  for 
the  conveyance  of  Rachel  A.  Edwards  and 
Silas  Edwards  to  the  Guarantee  Gold  Bond, 
Loan  &  Savings  Company  was  in  fact  six 
hundred  ($600.00)  dollars.  (9)  Because  the 
court  erred  in  sustaining  the  exception  by 
tbe  plaintiff  filed  to  tbe  finding  of  fact  by 
the  master  made,  that  no  fraud  was  practic- 
ed upon  the  plaintiffs,  Rachel  A.  Edwards 
and  Silas  Edwards,  in  the  execution  of  the 
said  warranty  deed,  and  that  the  parties  then 
and  there  Intended  said  instrument  to  be  an 
absolute  conveyance.  (10)  Because  the  court 
erred  in  setting  aside  the  fifth  finding  of  fact 
as  made  by  tbe  master  and  In  the  report  of 
the  master  contained.  (11)  Because  the  court 
erred  in  setting  aside  the  sixth  finding  of  fact 
as  made  by  tbe  master  and  in  the  report  of 
the  master  contained.  (12)  Because  the  court 
erred  in  setting  aside  the  eighth  finding  of 
fact  as  made  by  the  master  and  in  the  report 
of  the  master  contained.  (13)  Because  tbe 
court  erred  In  setting  aside  the  conclusion  of 
the  master,  in  his  report  contained,  that  tbe 
warranty  deed  executed  and  delivered  to  the 
Guarantee  Gola  Bond,  Loan  &  Savings  Com- 
pany on  September  7,  1905,  was  the  valid  In- 
strument of  the  said  Rachel  A.  Edwards  and 
Silas  Edwards,  and  was  then  and  there  in- 
tended by  them  to  be  a  warranty  deed  convey- 
ing in  fee  the  premises  therein  mentioned,  and 
not  as  a  mortgage.  (14)  Because  the  ^1- 
dence  showed  that  tbe  warranty  deed  of  con- 
veyance by  tbe  plaintiffs,  Rachel  A.  Edwards 
and  Silas  Edwards,  executed  and  delivered 
to  the  Guarantee  Gold  Bond,  Loan  &  Savings 
Company  on  the  7th  day  of  September,  1906, 
was  in  fact  a  deed  of  conveyance  in  fee,  and 
not  a  mortgage,  and  that  tbe  said  convey- 
ance was  intended  by  the  plaintiffs  to  operate 
as  a  conveyance  in  fee.  (15)  Because  the 
evidence  tending  to  prove  that  the  said  deed 
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of  conveyance  was  In  fact  Intended  to  be  and 
to  operate  aa  a  mortgage  Is  not  safficlent  to 
support  tbe  decree.  (16)  Because  the  court 
erred  in  not  sustaining  the  findings  of  fact 
as  made  by  the  master  In  chancery,  to  'whom 
the  cause  was  referred,  and  as  contained  in 
the  report  of  the  said  master.  (17)  Because 
the  court  erred  in  not  sustaining  the  finding 
of  fact  as  made  by  the  master,  wherein  the 
master  finds  as  follows:  That  no  fraud  was 
practiced  upon  the  plaintiffs,  Rachel  A.  Eki- 
wards  and  Silas  Edwards,  In  the  execution 
of  said  instrument,  and  that  the  parties  there- 
to then  and  there  intended  said  instrument 
to  be  an  absolute  conveyance  of  the  lands 
therein  mentioned.  (18)  Because  the  decree 
rendered  is  against  the  weight  of  the  evi- 
dence. (19)  Because  the  decree  rendered  is 
against  the  law.  Wherefore  the  defendants 
pray  that  the  said  decree  be  reversed,  and 
that  the  said  court  may  be  directed  to  enter 
a  decree  In  accordance  with  the  facts,  and 
for  a  dismissal  of  the  bill  of  the  plaintlfCs, 
Rachel  A.  Edwards,  Silas  Edwards,  and  O. 
M.  Swanson" — and  states,  under  the  errors 
assigned,  there  are  In  fact,  however,  but  four 
points  to  l>e  argued,  and,  generally  speak- 
ing, they  are  as  follows:  "(1)  That  the  court 
erred  In  considering,  acting  upon,  and  sus- 
taining the  exceptions  to  the  findings  of  fact 
made  by  the  master,  in  the  absence  of  a  cer- 
tiflcate  of  the  master  to  whom  the  cause  was 
referred,  to  the  effect  that  be  bad  sent  up 
with  the  report  all  the  evidence  given  In  the 
case  and  upon  which  he  based  his  findings  of 
fact  (2)  That  the  court  erred  because  the 
evidence  showed  conclusively  that  the  war- 
ranty deed  of  conveyance  by  the  plalntlfTa, 
Rachel  A.  Edwards  and  Silas  Edwards,  ex- 
ecuted and  delivered  to  the  'Savings  Com- 
pany' on  the  7th  day  of  September,  1905, 
was  In  fact  a  deed  of  conveyance  In  fee,  and 
not  a  mortgage,  and  that  the  said  conveyance 
was  intended  by  the  plalntlfTs  to  operate  as  a 
conveyance  in  fee;  and  that  therefore  the 
decree  rendered  is  against  the  weight  of  the 
evidence.  (3)  That  the  court  erred  In  not  ac- 
cording to  the  findings  of  fact  made  by  the 
master  that  presumption  of  correctness  to 
which  they  were  entitled,  and  erred  in  setting 
aside  the  flndhigs  of  facts  as  made  by  the 
master.  (4)  That  the  court  erred  because  the 
evidence  tending  to  prove  that  the  said  deed 
of  conveyance  was  In  fact  Intended  to  be  and 
to  operate  as  a  mortgage  is  not  sufilclcnt  to 
support  the  decree." 

Appellant's  first  contention  Is  that  upon 
an  exception  to  the  master's  findings  of  fact, 
in  the  absence  of  a  certificate  from  him  that 
he  has  sent  up  all  the  evidence  with  his  re- 
port, it  is  impossible  for  the  court  to  impeach 
his  conclusions,  and  In  the  absence  of  such 
certificate  there  is  no  presumption  that  he 
has  sent  up  all  the  evidence.  Appellant,  to 
sustain  his  cuntcntlon,  cites  the  case  of  Shef- 
field, etc.,  Ky.  Co.  V.  Gordon,  151  U.  S.  23.5, 
14  Sup.  Ct  343,  38  L.  Ed.  164.  Justice 
"trown,  in  delivering  the  opinion  of  the  court. 


said:  "An  Interlocutory  decree  was  entered 
in  this  case  by  consent,  and  the  questions  in 
issue  arise  upon  exceptions  to  the  report  of 
the  special  master  to  whom  the  case  was 
referred  to  take  proofs,  and  to  report  the 
amount  found  by  liim  to  be  due.  He  was 
not,  however,  required  to  report  the  testi- 
mony. Defendants  excepted  to  so  moch  of 
said  rqmrt  and  the  findings  of  the  master  in 
reference  thereto  as  determined:  '(1)  That 
the  defenses  set  up  by  the  defendants  are  not 
sustained  by  the  evidence'" — ^together  with 
other  exceptions.  In  discussing  the  excep- 
tions, the  court  says:  "The  exceptions  them- 
selves are  too  broad,  and  amount  simply  to 
a  general  denial  of  the  facts  and  conclusions 
of  the  master."  Then  the  court  says:  "There 
is  another  objection,  however,  to  onr  ex- 
amination of  the  facts  in  this  case.  The 
order  referring  the  case  to  the  special  master, 
though  minute  in  its  details,  did  not  require 
him  to  send  up  the  testimony;  neither  does 
he  purport  to  do  this  in  his  report  And 
while  a  number  of  depositions  taken  l>efore 
him  are  filed,  there  Is  nothing  to  indicate  that 
these  were  ail  the  testimony  in  the  case. 
He  finds  in  this  connection  that  the  defenses 
set  up  by  the  defendants  are  not  sustained 
by  the  evidence,  and  that  the  petitioners, 
Gordon,  Strobel,  and  Laurean,  are  entitled  to 
be  paid  the  contract  price  for  the  material. 
In  the  absence  of  any  certificate  that  the 
entire  evidence  taken  by  the  master  was  sent 
up  with  his  report  it  is  impossible  to  Im- 
peach his  conclusion  in  this  particular."  Ap- 
pellant cites  Morrow  v.  Lander,  77  Wis.  77, 
45  N.  W.  956,  in  which  the  court  says: 
"There  is  no  bill  of  exceptions.  This  being 
so,  we  must  assume  not  only  that  there  was 
evidence  to  sustain  each  and  ail  the  findings 
of  fact  but  also  evidence  disproving  any  and 
all  Inconsistent  Inferences,"  In  Andrews  v. 
Kerr,  49  Iowa,  680,  the  syllabus  says:  "In 
an  equity  case,  triable  de  novo,  the  certificate 
of  the  trial  Judge  must  recite  that  the  ab- 
stract contains,  not  simply  the  material  por- 
tions, but  all  the  evidence." 

Appellant  then  cites  Henderson's  Chancery 
Practice  sustaining  the  same  contention,  and 
Craggs  V.  Bohart  4  Ind.  T.  443,  09  S.  W.  931. 
In  that  case.  Judge  Raymond,  In  delivering 
the  opinion  of  the  court  said:  "In  passing 
upon  the  first  four  assignments  of  error,  it 
Is  necessary  to  refer  to  the  record  as  filed  in 
this  court  to  see  whether  or  not  it  contains 
all  of  the  evidence  which  was  introduced 
upon  the  trial.  On  page  40  of  the  printed 
record  will  be  found  this  statement:  "This 
was  all  the  testimony  Introduced  on  the  trial 
of  this  cause.'  There  is  a  dispute  between 
counsel  as  to  whether  or  not  the  record  con- 
tains all  of  the  evidence  introduced.  We 
cannot  consider  these  asslgiuuents  of  error 
unless  the  record  shows  afflrmativeiy  that  all 
of  the  evidence  introduced  upon  the  trial  is 
made  a  part  of  the  record  by  a  bill  of  excep- 
tions. The  statement  that  this  was  all  the 
testimony  given  in  the  cause  is  not  sufficient 
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The  statement  that  the  bill  of  exceptions 
contains  all  tlie  evidence  must  be  made  In 
explicit  terms.  It  will  not  be  sufficient  that 
It  contains  a  redtal  that  "this  was  all  the 
testimony  given  In  the  case,"  since  the  word 
"testimony"  Is  not  synonymous  with  the  word 
"evidence."  •  •  •  •  The  first  four  assign- 
ments of  error  are  therefore  held  to  be  not 
well  taken."  The  foregoing  was  an  action 
at  law,  and  was  tried  before  a  Jury,  and  the 
first  four  assignments  relate  to  the  refusal 
of  the  conrt  to  admit  certain  testimony  dur- 
ing the  trial.  In  the  case  at  bar,  the  excep- 
tions being  considered  are  the  exceptions  to 
the  report  of  the  master,  in  an  equity  case, 
and  under  the  statutes  of  Arkansas  adopted 
and  put  in  force  In  this  jurisdiction  there 
are  certain  provisions  that  afFect  and  regu- 
late the  reiwrts  of  masters  In  chancery,  as 
follows : 

Sea  626G,  Mansf.  Dig.  (sec.  3471,  Ind.  T. 
Ann.  St  1899) :  "He  shall  reduce  to  writing 
the  testimony  of  all  witnesses  examined  by 
him,  and  shall  have  power  to  commit  such 
witnesses  as  may  refuse  to  testify." 

Sec.  6267  (sec.  3472):  "Depositions,  regu- 
larly taken  In  a  cause,  may  be  read  In  evi- 
dence before  the  master,  where  the  cause  has 
been  referred  to  him." 

Sec.  5269  (sec.  8474) :  "If  either  party  shall 
except  to  the  competency  of  any  witness,  or 
to  the  admission  or  exclusion  of  any  evidence, 
the  master,  If  required,  shali  state  the  par- 
ticulars of  the  exceptions  In  his  report" 

Sec.  6270  (sec.  3475):  "The  master  shall 
report  on  all  cases  referred  to  him  as  speed- 
ily as  possible,  reciting  in  bis  report  the  or- 
der of  the  court  referring  the  cause  to  him, 
the  notice  to  the  parties,  the  time  and  place 
of  stating  the  account  or  taking  depositions, 
and  all  other  proceedings  had  therein,  and 
return  the  same,  together  with  the  testimony, 
to  the  court  The  report  shall  be  in  sheets, 
neatly  and  securely  stitched  together." 

Sec.  5271  (sec.  3476):  "All  exceptions  to 
the  master's  report  shall  be  in  writing,  and 
shall  be  made  within  four  days  after  the  first 
day  of  the  term  of  the  court  at  which  the  re- 
port is  made, -If  the  term  so  long  continue, 
and  If  not  before  the  end  of  the  term,  and 
shall  be  disposed  of  without  del.'iy." 

Sec.  5272  (sec.  3477):  "The  report  shall 
stand  good,  except  such  parts  as  are  except- 
ed to,  unless  it  shall  appear  on  the  face  of 
tbe  report  at  from  the  evidence  In  the  cause 
that  it  is  erroneous." 

Sec.  6273  (sec.  347$:  "Exceptions  may  be 
allowed  to  the  master's  report  where  he  ad- 
mitted Incompetent  testimony,  or  where  he 
excluded  competent  testimony,  or  for  any 
other  cause  which  may  be  adjudged  good  by 
tbe  court,  or  when  it  shall  be  apparent  from 
the  face  of  the  report  that  Injustice  has  been 
done." 

Hence  it  Is  conclusive  in  this  jurisdiction 
that  exceptions  may  be  allowed  for  any  other 
cause  which  may  be  adjudged  good  by  the 


court,  or  when  It  shall  be  apparent  front  the 
face  of  tbe  report  that  Injustice  has  been 
done.  In  tbe  case  at  bar,  It  was  referred  to 
the  master  In  chancery  under  tbe  following 
order:  "Now,  on  this  day,  the  15th  of  Jan- 
uary, 1906,  it  Is  ordered  by  the  court  that  all 
equity  cases  wherein  issue  has  been  joined 
be  and  tbe  same  are  hereby  referred  to  Clark 
J.  TIsdel,  tbe  master  in  chancery  of  this 
court  to  take  evidence  and  report,  with  con- 
clusions of  law  and  fact  therein."  In  the 
case  of  Schumann  v.  Helberg,  62  III.  App. 
218,  221,  it  Is  said :  "Where  a  cause  has  been 
referred  to  a  master  to  take  and  report  the 
evidence.  It  is  meant  that  he  shall  take  all 
the  evidence,  and  It  is  not  competent  for  the 
court  to  hear  other  evidence  when  tbe  cause 
comes  <m  to  be  beard  upon  the  master's  re- 
port Cox  V.  Pierce,  120  111.  536,  12  N.  B. 
194;  Allison  v.  Perry,  130  111.  9,  22  N.  E. 
492;  Gould  v.  Elgin  City  Banking  Co.,  86 
111.  App.  390."  In  Morey  v.  Warrior  Mower 
Company,  90  III.  307,  It  Is  stated  in  the  sylla- 
bus: "The  proceedings  before  a  referee,  be- 
ing statutory,  must  In  all  substantial  re- 
spects, pursue  the  statute,  or  they  cannot  be 
sustained.  The  statute  authorizes  no  report 
by  a  referee,  except  one  containing  the  evi- 
dence heard,  and  giving  tbe  referee's  con- 
clusions thereon,  to  which  the  parties  are  en- 
titled to  be  beard  on  exceptions.  If  tbe  re- 
port fails  to  give  the  evidence,  no  judgment 
can  be  entered  on  It"  In  Kent  v.  Dakota  F. 
&  M.  Ins.  Co.,  2  S.  D.  301,  50  N.  W.  88,  it  Is 
said:    "Counsel  for  appellant  contends  that 

•  •  •  referees  must  report  their  find- 
ings, 'together  with  all  the  evidence  taken 
by  them,  and  all  exceptions  taken  on  the 
bearing.'  This  provision  is  no  doubt  manda- 
tory, and  must  be  compiled  with,  and.  If  the 
fact  that  a  judgment  was  rendered  when  the 
evidence  had  not  been  reported  affirmatively 
appeared  In  tbe  record,  and  a  proper  motion 
had  been  made  In  tbe  court  below,  an  Impor- 
tant question  would  be  presented  to  the  conrt 

•  •  •  While  appellant's  exception  assert- 
ed in  the  court  below  'that  no  evidence  what- 
ever is  certified,  reported,  or  submitted  to 
this  court  by  the  referee,  and  there  is  now  no 
evidence  properly  before  this  court  upon 
which  this  court  can  review,'  etc.,  there  Is 
nothing  In  the  record  to  show  that  the  evi- 
dence was  not  reported,  and  was  not  before 
this  court  at  the  time  tbe  motion  for  Judg- 
ment was  heard  and  decided."  In  Brueg- 
gestradt  v.  Ludwig,  184  HI.  24,  56  N.  B.  419, 
tbe  syllabus  states:  "An  objection  that  the 
chancellor  considered  depositions  that  were 
not  produced  before  nor  considered  by  the 
master  cannot  be  sustained,  where  the  order 
of  reference  directed  the  master  to  consider 
all  the  testimony  that  bad  previously  been 
taken  in  the  cause,  among  which  were  the 
depositions  in  question,  and  there  is  no  af- 
firmative showing  that  the  master  disobeyed 
the  order  of  reference.  And  In  the  absence 
of  any  showing  to  the  contrary  it  will  be  pre- 
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samed  that  the  master  compiled  with  the  or- 
der of  reference" — citing,  also,  Shaw  v.  Wise, 
16B  Mnas.  433,  44  N.  E.  345. 

The  master  In  his  report  states  as  follows: 
"This  cause  came  on  for  hearing  before  me 
at  my  office  at  Muskogee,  In  this  district,  on 
March  21,  1906,  after  due  notice  to  all  the  par- 
ties, and  the  plaintiffs  In  person  and  by 
Messrs.  Patterson  &  Lllley,  their  attorneys, 
and  the  Intervener,  Q.  M.  Swanson,  appearing 
IB  person  and  by  Messrs.  Gibson  &  Ramsey, 
hl&  attomeys,  and  the  defendant  appearing  by 
Messrs.  Thomas  &  De  Menles,  Its  attomeys, 
the  fbllowlng  witnesses  were  produced  by 
tbe  parties,  duly  sworn  and  examined,  and 
Hieir  testimony,  which  was  taken  In  short- 
hand, is  reduced  to  writing,  and  Is  attached 
hereto  and  made  a  part  of  this  report" — glr- 
ing  the  nanlfes  of  four  witnesses  for  the  plain- 
tlftS,  two  witnesses  for  the  intervener,  and 
four  witnesses  for  the  defendant.  On  the 
24tfa  of  March,  1906,  a  further  hearing  was 
had.  In  which  the  master  certifies  that  the 
witnesses  were  sworn,  and  their  testimony, 
which  was  reduced  to  writing.  Is  attached 
hereto  and  made  a  part  of  this  report,  glv- 
hig  the  names  of  four  witnesses  for  tbe 
plaintiff,  one  for  the  intervener,  and  one  for 
the  defendant.  Then  tbe  master  states  that 
this  cause  came  on  for  hearing  before  "me  at 
my  office  on  March  31,  1906,"  all  the  parties 
hereto  being  represented  by  counsel,  at  which 
time  the  master  tieard  the  arguments  of  coun- 
sel upon  the  Issues  Joined  herein  and  upon 
tbe  evidence  introduced,  and  says:  "From 
the  pleadings  In  this  cause,  the  testimony  of 
said  witnesses,  the  documentary  evidence  in- 
tiodnced,  and  tbe  arguments  of  counsel,  I 
find  the  facts  in  this  case  to  be  as  follows." 
Tbe  statute  In  this  Jurisdiction  having  pre- 
scrll>ed  the  master's  duty,  and  tbe  order  of 
reference  having  I>een  made  of  this  case  to 
the  master,  we  are  of  the  opinion  that,  unless 
it  affirmatively  appears  that  be  has  not  dis- 
charged that  duty  and  complied  with  the 
statute,  the  presumption  is  that  be  did  com- 
ply: and  that  assignment,  that  the  court,  in 
considering,  acting  upon,  and  sustaining  the 
exceptions  to  the  findings  of  fact  made  by  the 
master,  in  the  absence  of  a  certificate  from 
tlie  master  that  he  had  sent  up  with  the  re- 
port all  the  evidence  given  in  the  case,  and 
upon  which  he  based  his  findings  of  fact,  is 
not  well  taken. 

The  second  contention  of  appellant  is  as 
follows:  "The  court  erred  because  tbe  evi- 
dence shows  conclusively  that  the  warranty 
deed  of  conveyance  by  plaintiffs,  Rachel  A. 
Bdwards  and  Silas  Edwards,  executed  and 
delivered  to  tbe  savings  company  on  the  7th 
day  of  March,  1905.  was  in  fact  a  deed  of  con- 
veyance in  fee,  and  not  a  mortgage,  and  that 
the  said  conveyance  was  Intended  by  tbe 
plaintiff  to  operate  as  a  conveyance  in  fee, 
and  that  therefore  the  decree  rendered  Is 
asalnst  the  weight  of  the  evidence."  Appel- 
lant then  says  that  the  first  and  second  ex- 
ceptions to  the  master's  findings  of  fact  go 


to  the  correctness  of  the  a1>ove  propositloii, 
and  the  court  erred  in  sustaining  these  ex- 
ceptions.   From  an  examination  of  the  testi- 
mony of  the  appellee,  it  Is  apparent  tliat 
Rachel  A.  Edwards  is  an  Ignorant  woman, 
can  read  but  little,  and  is  barely  able  to  write 
her  name.    Dr.  W.  H.  Sims,  with  whom  tbe 
transaction  seems  to  have  been  made,  te  casta- 
ier  of  the  appellant.    On  the  7th  of  Septem- 
ber, 1905,  when  the  appellee  Rachel  A.  Ed- 
wards went  to  appellant's  bank.  It  Is  conda- 
slvely  shown  that  she  desired  to  borrow  $300. 
The  contention  of  the  appellant  Is  that  after 
asking  for  a  loan  of  $300,  and  agcertalnlng 
she  could  not  procure  the  loan  that  day,  she 
said  she  mnst  have  $300  thai,  and  he  (Dr. 
Sims)  said  be  could  buy  her  land.    "Q.  What 
did  he  say?    A.  He  said  he  could  bay  ber 
land.    He  said  he  could  loan  her  the  money, 
but  not  for  two  or  three  days,  but  he  said: 
*I  can  buy  your  land.'    And  she  said:    'All 
right.'    He  went  out  and  returned  in  a  few 
minutes  and  asked  me  for  a  warranty  deed." 
This  was  testified  to  by  Dr.  Sims,  and  by 
Lena  Lannigan,  his  secretary.     But  Rachel 
Edwards,  on  that  subject,  testified  as  follows: 
"Q.  Tou  may  state  whether  Dr.  Sims  drew 
any  paper  while  you  were  In  his  bank  on  that 
day,  and  asked  you  to  sign  It    A.  Mr.  Sims, 
he  written  out  a  paper,  a  mortgage  he  call- 
ed It.    He  said  It  was  a  mortgage.    That  is 
what  he  said.    Q.  Did  you  sign  the  instrument 
that  you  say  Dr.  Sims  drew  up?    A.  Yes,  sir; 
I  signed  that.    I  signed  my  name  to  the  pa- 
per he  called  a  mortgage."    Silas  BJdwards 
testified  that  Dr.  Sims  told  him  it  was  a  mort- 
gage.    "Q.  What  was  the  character  of  the 
paper  that  you  signed?    A-  Dr.  Sims  told  me 
It  was  a  mortgage."    It  is  conclusively  shown 
that  the  paper  signed  and  executed  by  tbe 
appellee  was  not  a  mortgage,  but  a  warranty 
deed,  and  It  is  the  contention  of  the  appellee 
that  Dr.  Sims  knew  it,  and  that  if  he  told 
her  the  true  character  of  the  Instrument  she 
would  refuse  to  sign  It ;  but  it  is  the  conten- 
tion of  the  appellee  that  Dr.  Sims,  the  cashier 
of  the  appellant,  and  Lena  Lannigan,  his  sec- 
retary, are  the  only  ones  that  contradict  that 
testimony  of  the  appellees,  Rachel  and  Silas 
Edwards. 

A.  B.  Randle,  a  witness  tor  the  appellee, 
states  that  Dr.  Sims  told  bim  that  Rachel  Ed- 
wards had  borrowed  $300  from  him,  and  that 
there  was  a  little  misunderstanding  between 
them.  "Q.  Tou  may  state  what  was  said  In 
that  conversation.  A.  He  proposed  to  me 
that  Rachel  A.  Edwards  had  borrowed  $3M) 
from  him,  and  that  there  was  a  little  mitmn- 
derstandlng,  be  said,  between  them,  and  be 
says :  'I  want  you  to  get  two  other  men,  and 
yourself,  or  as  many  as  yon  like,  and  come 
and  bring  Mrs.  Bdwards  before  me  and  let  us 
fix  this  matter  up.  We  can  fix  It  among  ovr- 
selves.'  Q.  Ton  say  that  Dr.  Sims  told  yon 
that  he  had  loaned  Rachel  Edwards  $300?  A. 
That  he  gave  her  a  check  for  $300,  tbe  same 
thing.  Q.  What  did  he  say?  A.  He  said  she 
came  to  him  for  $300,  and  he  didn't  have  It 
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in  the  bonse,  and  he  just  gave  her  a  chedc 
for  it  Q.  Did  be  say  anything  about  having 
tMugbt  her  land?  A.  No,  air."  Csesar  Mor- 
rison testified  that  be  bad  a  conversation 
trlth  Dr.  Sims  subsequent  to  the  transaction. 
Dr.  Sims  told  him  that  he  had  loaned  Rachel 
lidwards  $300,  or  that  Rachel  had  borrowed 
$300,  for  which  be  had  charged  her  $50.  It 
appears,  from  an  examination  of  the  deed 
executed  by  Rachel  A.  Edwards  and  her  hus- 
band to  the  appellant,  that  the  consideration 
therein  stated  was  $2,450,  but  It  Is  contended 
by  the  appellee  that  the  original  consideration 
was  $300,  or  $350,  and  that  it  was  subse- 
-quently  changed  by  Sims,  the  cashier  of  the 
appellant,  to  $2,450. 

S.  P.  Dtsey,  a  witness  for  the  appellee,  tes- 
tified as  fbllows:  *'Q.  Do  you  know  anything 
about  a  certain  transaction  alleged  to  have 
taken  place  In  the  Guarantee  Gold  Bond, 
TiOan  &  Savings  Company's  office,  on  or  about 
the  7th  day  of  last  September?  A.  I  witness- 
ed it  on  or  about  that  date.  I  Judge  It  Is  the 
same  one  you  are  talking  about.  Q.  You  may 
state.  If  you  will,  what  took  place  there  that 
day  between  the  plaintiffs  and  the  defendant 
in  this  action.  A.  Well,  I  simply  went  down 
-with  Rachel  to  this  bank,  and  was  called  up- 
on to  witness  a  paper  there,  which  I  did,  and 
when  my  attention  was  first  drawn  to  it  aft- 
erwards was  when  I  saw  the  consideration 
In  the  deed.  There  was  a  discrepancy  be- 
tween what  I  saw  when  I  signed  the  paper, 
«nd  my  attention  was  first  drawn  to  it  after- 
wards when  I  saw  the  paper,  when  it  was  fil- 
ed for  record.  There  was  a  discrepancy  In 
the  consideration.  Q.  I  understand  yon  to 
say  that  you  were  called  upon  to  witness  the 
instrument  signed  by  Rachel  A.  Edwards?  A. 
Tes,  sir.  Q.  Do  you  know  what  the  instrument 
purported  to  be?  A.  I  know  what  it  was 
stated  what  it  was.  It  was  a  warranty  deed. 
Q.  Do  yon  know  what  consideration  was 
stated  in  the  deed  at  the  time  it  was  signed  by 
Rachel  and  Silas  Edwards?  A.  $350.  Q.  What, 
if  anything,  did  Mr.  Sims  say  In  reference  to 
the  transaction?  A.  I  don't  remember  that 
I  heard  him  say  anything.  I  don't  remember 
of  anything  that  be  said.  All  I  know  and 
what  he  did  say  was  be  sent  a  note  to  me 
that  morning.  Q.  That  he  sent  you?  A.  Yes, 
sir.  Q.  Did  you  read  the  note?  A.  Yes,  sir. 
Q.'What  was  contained  in  the  note?  A.  I 
don't  remember  the  exact  wording,  but  the 
substance  of  it  was  that  be  would  let  her 
have  $300.  I  don't  remember  the  exact  words 
of  it  It  was,  I  considered,  unimportant  Q. 
Was  it  addressed  to  you?  A.  I  think  it  was. 
Q.  Who  was  the  bearer  of  that  note  from  Dr. 
Sims  to  yon?  A.  Rachel  herself,  I  think.  Q. 
She  brought  the  note  to  you  and  delivered  it? 
A.  Yes,  sir;  I  think  so.  Q.  What  did  you 
-do  upon  having  received  the  note?  A.  I  think 
it  was  very  soon  after  that  we  went  down  to 
the  bank.  Q.  Why  did  you  go  to  the  bank? 
A.  To  get  the  $300.  Q.  You  may  state  wheth- 
er or  not  subsequent  to  this  transaction  yon 
bad  any  conversation  with  Dr.  Sims  relative 


to  It  A.  No,  I  had  no  conversation.  Q.  Aft- 
erwards, I  say?  A.  It  was  a  couple  of  days 
afterwards  I  had  a  conversation  with  him. 
Q.  Relative  to  this  same  transaction?  A. 
Yes,  sir.  Q.  State  what  was  said.  A.  It  was 
after  I  seen  it  on  record,  and  I  asked  him 
why  it  was  that  there  was  such  a  discrepancy 
in  the  consideration,  and  he  made  a  some- 
what short  answer  to  me,  in  fact  he  didn't 
give  me  any  answer  at  all.  Q.  Did  be  make 
any  statement  to  you  regarding  this  trans- 
action? A.  No,  sir;  he  didn't  give  me  any 
satisfactory  answer  at  all.  I  told  him  I 
didn't  understand  there  was  such  a  large  con- 
sideration, such  a  change  from  what  It  was 
in  the  deed  I  witnessed.  Q.  Was  the  original 
deed,  which  you  have  testified  about,  filled 
out  in  longhand  or  in  typewriting?  A.  It  was 
typewritten,  I  think.  In  fact  I  am  sure  it 
was.  Q.  Who  was  present  at  the  time  of 
Its  execution?  A.  Silas  and  Rachel  Edwards, 
myself,  and  Dr.  Sims  and  bis  lady  stenog- 
rapher. Q.  At  whose  instance  did  you  sign 
the  deed  as  a  witness?  A.  Dr.  Sims'.  Q. 
State  whether  or  not  you  read  the  Instru- 
ment   A.  I  did." 

Dr.  Sims  testified  for  the  appellant  as  fol- 
lows: "Q.  You  heard  the  testimony  of  Mr. 
Utsey  yesterday  regarding  the  conversation 
you  had  with  him  subsequent  to  this  trans- 
action about  two  days?  A.  Yes,  sir.  Q. 
Where  was  that  conversation?  A.  In  the 
bank.  Q.  Now  briefiy  detail  that  A.  Well, 
Mr.  Utsey  came  In  and  said:  'I  have  come 
to  see  about  that  Rachel  Edwards  matter.' 
And  I  asked:  'What  matter?'  And  he  said: 
'That  deed  I  witnessed.'  And  I  said:  'Well, 
what  aI>out  it?'  And  be  says:  'The  consider- 
ation Is  changed.'  And  I  said  to  him:  'That 
is  not  true.'  And  I  said  I  had  been  Informed 
that  he  had  gone  around  and  told  parties 
that  the  consideration  was  only  $300,  and  I 
had  changed  it  to  $2,450,  and  he  said:  'I 
didn't  say  It'  And  I  said:  'You  did  say  If 
And  be  again  said  he  didn't,  and  asked  who 
told  me,  and  I  told  him  he  was  as  good  as 
aclcnowledging  he  said  It  now.  I  said:  'If 
you  say  that  you  are  a  liar.'  And  he  denied 
saying  that  Q.  What?  A.  That  the  consid- 
eration was  $350;  and,  of  course,  he  started 
to  strike  me,  and  I  got  ready  for  the  strike, 
and  he  went  out.  Q.  I  will  ask  you  when 
you  wrote  that  deed  whether  or  not  you  at 
any  tllue  before  the  deed  was  signed  made 
any  erasures  on  that  deed?  A.  Yes,  sir.  Q. 
I  will  ask  you  to  point  out  specifically  what 
erasures  were  made  on  that  deed  at  any  time 
before  the  signatures,  by  you?  A.  There 
was  three  or  four.  In  writing  'twenty' — 
Q.  Of  the  consideration?  A.  Yes,  sir;  of 
the  above  consideration,  I  don't  handle  the 
typewriter  very  well  and  I  started  to  write 
the  'twenty'  on  the  edge  of  the  printed  mat- 
ter, and  then  I  erased  it  and  put  it  on  the 
line  where  It  ought  to  be,  and  on  further 
down  on  the  deed  Mr.  Utsey  had  written, 
'Western  District'  and  I  wrote  It  in  In  the 
wrong  place,  and  I  changed  it.  and  two  or 
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three  or  other  little  errors  I  made  In  writing 
the  Instrument  Q.  I  will  ask  you  what  you 
paid  Rachel  Edwards  for  that  land?  A.  Why 
I  paid  her  $600.  I  agreed  to  pay  her  $600, 
and  started  to  pay  her  $300  ifl  cash,  and 
thought  I  had  better  protect  myself,  so  J 
gare  her  a  check  on  the  (Commercial  National 
Bank,  where  we  would  have  a  record  of  It 
Q.  Did  you  deliver  that  check  to  her?  A.  I 
did,  and  then  made  her  a  deposit  slip  for 
$300,  which  she  now  has.  Q.  I  will  ask  you 
whether  or  not  that  check  was  ever  paid? 
A.  It  was  taken  from  my  accoimt  but  1 
never  got  the  check  back.  Q.  Explain.  A. 
When  my  hot*  was  balanced  It  was  charged 
to  my  account  Q.  By  whom?  A.  The  Com- 
mercial National  Bank." 

In  the  testimony  of  Rachel  Edwards,  It  la 
stated:  "Q.  What  did  you  do  with  that 
check?  A.  That  check  we  took  over  to  the 
First  National  Bank,  but  they  wouldn't  take 
it  there,  and  then  we  carried  that  check  over 
to  that  other  bank,  and  we  left  the  check 
right  there.  Q.  What  else  did  you  leave 
there,  If  anything?  A.  The  check  was  the 
onllest  thing.  Q.  How  did  you  happen  to 
leave  the  check  there?  A.  We  left  the  check 
there  for  safe-keeping,  until  we  got  back. 
Q.  You  swore  in  that  complaint  that  you 
botrrowed  $350  from  Dr.  Sims,  and  he  was  to 
charge  you  $50  for  using  the  money  for  a 
year,  Is  that  true  or  not?  A.  I  didn't  get  no 
$350.  I  Just  got  $300.  Q.  Did  he  (Sims)  ever 
say  anything  to  you  about  turning  the  land 
over  to  him?  A.  No,  sir;  Mr.  Sims  snid  he 
would  turn  the  land  back  to  me  if  I  would 
bring  the  $300;  he  said  that  Q.  How  much 
time  did  he  give  you  to  pay  back  the  $300? 
A.  The  agreement  was  with  I  and  Mr.  Sims 
for  one  year,  and  I  told  him,  if  I  should  bring 
the  money  back  before  the  year  was  up, 
would  it  be  all  right?  Q.  When  was  the  first 
time  yeu  heard  anything  about  Dr.  Sims 
having  $300  down  there  to  your  credit  In  his 
bank?  A.  I  didn't  know  anything  about  that. 
That  is  what  I  heard  Dr.  Sims  say,  but  he 
never  told  me.  Q.  Is  this  the  first  time? 
A.  Yes,  sir.  Q.  You  didn't  know  then  that 
Dr.  Sims  did  claim  to  owe  you  $300?  A.  No, 
sir.  Q.  This  Is  the  first  time  you  ever  knew 
about  it?  A.  To-day  is  the  first  time,  but  he 
never  told  me.  Q.  Have  you  any  paper,  de- 
l)Oslt  slip,  or  any  other  paper?  A.  That 
paper  that  Dr.  Sims  gave  us  we  turned  back 
to  him.  Q.  Is  that  the  one  you  took  up  to  Mr. 
Moore's  office?    A.  Yes,  sir. 

Dr.  Sims  testified:  Q.  You  borrowed  some 
money  from  Holmes  &  Hibbard  the  next  day 
on  this?  A.  Yes,  sir.  Q.  How  long  did  it 
take  yon  to  get  that  loan  through?  A.  A 
couple  of  days.  Q.  Don't  you  know  that  the 
mortgage  was  made  the  next  day,  and  re- 
corded the  same  day,  on  the  piece  of  land? 
A.  They  made  the  mortgage  and  recorded  it 
Q.  Before  they  paid  it?  A.  They  usually  do. 
Q.  How  much  did  you  borrow?  A.  What  I 
paid  Rachel.  Q.  Only  $600?  A.  Yes,  sir. 
Q.  Ever  talk  to  Rachel  about  this  shice  the 


suit  was  filed?  A.  I  have  tried  to  talk  to 
her,  but  she  wouldn't  talk  to  me.  Q.  Isn't  it 
a  fact  that  you  have  offered  her  $1,500  in  ad- 
dition to  this  $600  which  you  agreed  to  let 
her  have.  If  she  would  testify  In  this  case 
that  there  was  a  volimtary  sale  of  this  land 
to  you?  A.  No,  sir.  Q.  What  sum  of  money 
have  you  offered  her  in  addition  to  the  $600? 
A.  During  a  talk  with  her  attorneys  and  my 
attorneys,  we  thought  that  it  would  be  bet- 
ter to  compromise  this  suit  than  to  spend  it 
all  with  a  lawsuit,  so  I  offered  to  give  her  a 
thousand  dollars  more.  Q.  It  was  a  bona 
fide  sale  of  the  land  she  made  to  yon,  was 
It?  A.  Yes,  sir.  Q.  You  had  no  fear  of  your 
title  being  affected  in  any  way  by  the  result 
of  the  suit?  A.  Yes,  sir;  I  am  afraid  of 
smart  attorneys.  Q.  Is  there  any  entry  upon 
the  books  of  your  bank  of  any  account  as 
to  this  land  transaction,  except  the  $300  cred- 
it which  you  showed  here  yesterday  on  the 
individual  ledger?  A.  Not  only  but  the 
check  I  sent  the  Commercial  National  Bank, 
entered  on  my  check  register.  Q.  But  you 
said  this  afternoon  that  the  check  never  bad 
come  back  to  you?  A.  But  when  my  book 
was  balanced  the  Commercial  National  give 
me  a  receipt  for  It  and  took  $300  from  my 
account  Q.  Did  you  ever  balance  your  bank 
book?  A.  My  cash  acc'ount;  yes,  sir.  Q. 
Now  how  did  you  make  your  cash  account 
balance  when  you  paid  out  $600  and  didn't 
take  In  anything?  A.  Well,  you  see  we  have 
what  you  call  a  check  register.  Q.  Now  you 
did  draw  a  check  for  $300,  which  was  de- 
posited to  her  credit?  A.  No,  sir.  Q.  How 
does  the  check  register  show  that?  A.  That 
was  in  reference  to  the  check  sent  to  the 
Commercial  National  Bank.  Q.  Where  did 
that  check  for  $300  come  from?  A.  From  the 
bank,  of  course.  Q.  In  what  way?  A.  Just 
out  of  the  funds  of  the  bank.  Q.  Did  you 
charge  it  to  your  cash  account?  A.  Yes,  sir. 
Q.  On  what?  A.  On  my  cash  register.  Q. 
You  stated  Just  now  that  you  had  not  been 
able  to  find  that,  that  you  didn't  make  any 
entry?  A.  I  meant  to  say  on  the  expendi- 
tures that  day,  I  thought  on  my  expenditure 
book  for  that  day.  Q.  Now,  as  a  matter  of 
fact  you  haven't  it  on  any  book  at  all  ex- 
cept cm  this  individual  ledger,  this  $300  cred- 
it? A.  The  cash  on  hand  Is,  and  if  I  got  to 
pay  it  out  It  would  appear  on  my  check  regis- 
ter. Q.  Did  you  make  a  deposit  slip  or  take 
the  deposit  for  $300?  A.  Yes,  sir.  Q.  W^lmt 
date?  A.  September  7th.  Q.  Now,  on  the 
book  you  showed  here  yesterday  there  was 
no  credit  checks  at  all  to  any  of  your  deposi- 
tors on  the  page  on  which  this  woman's  name 
appeared  of  the  date  of  September  7th;  there 
being  a  skip  between  the  6th  and  the  8th. 
When  your  deposit  slip  showed  it  dated  the 
7th,  why  didn't  you  enter  It  under  the  cor- 
responding date?  A.  I  don't  know  why,  un- 
less It  may  not  have  been  the  7th.  I  may 
have  made  a  mistake  In  the  date.  Q.  You 
remember,  don't  you,  that  there  were  no 
credits  entered  on  the  7th  at  all  In  the  case 
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you  showed  as  yesterday?  A.  I  post  my 
books  sometimes  every  other  day.  It  depends 
on  the  number  of  checks  I  have  drawn.  Q. 
Whea  you  do  post  them,  you  post  them  all 
under  the  date  of  the  day  you  do  the  posting, 
regardless  of  the  date  of  the  check?  A.  Tes, 
sir.  Q.  Has  this  $300  deposit  ever  appeared 
on  your  cash  book  at  any  time?  A.  Tes,  sir; 
certainly  there  Is  some  cash  there.  Q.  Have 
yon  ever  charged  It  to  anything?  A.  No,  sir. 
Q.  How  do  you  make  that  cash  balance  thai? 
A.  Why  I  simply  see  the  amount  of  cash  on 
band,  and  the  amount  paid  out,  and  I  keep 
the  amount  of  cash  on  hand  on  one  side,  and 
the  amount  paid  out  on  the  other.  Q.  I 
thought  when  you  left  here  you  was  going 
to  bring  up  the  t)ook  showing  some  entry  of 
this  $300.  Will  you  now  produce  that  book? 
A.  No,  I  didn't  have  It  Q.  You  can't  And  It? 
A.  No,  sir.  Q.  Have  you  ever  balanced  your 
cash  book  since  the  7th  of  September,  1005? 
A.  I  balanced  it  In  my  way.  Q.  Hare  you 
ever  found  that  your  book  was  short  for  $300 
on  account  of  this  transaction?    A.  No,  sir." 

The  evidence  In  this  case  is  to  the  effect 
that  the  40  acres  of  land  which  the  appellant 
claims  to  have  purchased  for  $600,  and 
which  the  appellee  contends  was  a  mortgage 
for  $300,  was  of  the  value  of  somewhere  near 
$2,000.  It  Is  clear  that  $300  in  cash  was  all 
that  was  paid.  From  the  nlethod  of  book- 
keeping, as  testified  to  by  the  cashier  of  ap- 
pellant, it  is  not  clear  that  any  credit  of  an 
additional  $300  was  given  to  the  appellee. 
She  positively  says  she  never  received  the 
deposit  slip,  and  had  never  beard  of  it  until 
the  day  the  testimony  was  taken.  And  un- 
der the  statute  In  force  In  this  Jurisdiction, 
which  allows  exceptions  for  any  cause 
which  may  be  adjudged  good  by  the  court, 
or  when  it  shall  be  apparent  from  the  face 
of  the  report  that  Injustice  has  been  done, 
we  think  the  court  below  was  justified  In 
holding  that  the  assignment  of  error  under 
the  second  proposition  stated  by  appellant 
was  not  well  taken. 

The  third  proposition  discussed  by  appel- 
lant In  his  assignments  of  error  is  as  fol- 
lows: "The  court  erred  In  not  according  to 
the  findings  of  fact  made  by  the  master  that 
presumption  of  correctness  to  which  they 
were  entitled,  and  erred  In  setting  aside  the 
findings  of  fact  as  made  by  the  master." 
The  appellflTit  then  proceeds  to  cite  authori- 
ties that  great  weight  Is  to  be  attached  to 
the  findings  of  a  master,  and  that  the  find- 
ings of  a  referee  or  master  are  conclusive 
upon  the  court,  and  cites  many  authorities  to 
sustain  his  contention.  But  In  the  case  at 
bar  the  court  stated,  when  considering  the 
exceptions  to  the  master's  report,  that  he 
"had  read  and  carefully  considered  the  mas- 
ter's report  of  the  evidence,  and,  being  ful- 
ly advised  In  the  premises,  doth  find  the 
supposed  warranty  deed  described  and  set 
forth  in  the  complaint  and  report  of  said 
evidence,  and  was  intended  by  all  the  parties 
thereto,  to  be  a  mortgage,"  etc.    And  It  Is 


provided  by  section  5272  of  Mansfield's  Di- 
gest (Ind.  T.  Ann.  St  1809,  i  3477)  that  "a 
report  shall  stand  good,  except  such  parts 
as  are  excepted  to,  unless  it  shall  appear  on 
the  face  of  the  report,  or  from  the  evidence 
in  the  case,  that  It  Is  erroneous."  In  Hen- 
derson's Chancery  Practice,  8  487,  discussing 
the  weight  given  to  a  .master's  report  and 
the  rule  in  the  state  courts.  It  ts  said: 
"These  Illinois  cases  holding  that  a  master's 
findings  are  only  advisory  to  the  coflit,  con- 
stitute no  departure  from  the  general  rule. 
By  the  use  of  the  words  'only  advisory,'  the 
court  simply  mean  that  the  master's  find- 
ings are  not  conclusive  upon  the  court  but, 
on  the  contrary,  his  conclusions  both  of  law 
and  fact  may  be  reviewed  by  the  chancellor, 
or,  as  said  in  a  federal  case:  The  conclu- 
sions of  the  master  do  not  bind  the  court 
on  any  questions  of  law  or  fact'— citing  In 
re  Thomas  (D.  C.)  35  Fed.  337-339.  The 
court  does  not  hold,  and  does  not  mean  to 
be  understood  as  holding,  that  the  chancel- 
lor can  treat  the  master's  findings  as  ad- 
visory only.  In  the  sense  that  the  chancellor 
may  arbitrarily  or  capriciously  set  aside  the 
master's  conclusions,  but  what  is  meant  Is 
this:  Upon  exceptions  taken  to  the  master's 
findings  of  fact,  the  duty  is  devolved  upon 
the  court  of  examining  the  whole  evidence 
bearing  upon  the  question,  and  if  after  tak- 
ing Into  consideration  the  fact,  if  it  be  a 
fact  that  the  master  had  the  advantage  of 
seeing  the  witnesses  upon  the  stand  and 
hearing  them  testify,  the  chancellor  Is  satis- 
fied that  the  master  bad  committed  error  or 
mistake,  or  has  found  against  the  weight  of 
the  evidence,  he  may  set  the  master's  con- 
clusions aside,  and  make  his  own  findings 
from  the  evidence,  or  re-refer  the  cause  with 
further  directions."  In  Medler  v.  Albuquer- 
que Hotel,  etc..  Company,  6  N.  M.  331,  28 
Pac.  551,  It  Is  stated  In  the  syllabus: 
"  *  •  •  Where  the  ease  was  referred  to  a 
master  to  take  proof  and  report  with  his  find- 
ings thereon,  the  chancellor,  on  exceptions 
made  to  the  master's  report  did  not  err  In  re- 
fusing to  give  any  welgbt  to  the  findings  of 
the  master,  but  was  justified  In  considering 
the  testimony  as  though  it  had  been  original- 
ly heard  by  himself."  And  In  the  opinion  they 
state:  "The  question  is  now  presented,  how- 
ever, what.  If  any,  weight  is  to  be  given  the 
findings  of  the  master  as  to  facts  when 
the  chancellor  has  found  dlfTerently  than  be 
bad?  It  would  seem  Inevitable  from  the 
foregoing  holding  that  the  findings  of  the 
master  must  In  such  a  case  be  entirely  re- 
pudiated, and  that  we  can  only  consider  the 
testimony  and  the  findings,  if  any,  of  the 
chancellor.  But  what  weight  is  to  be  given 
the  findings  of  the  chancellor?  The  reason 
usually  advanced  for  giving  so  much  weight 
to  the  findings  of  a  master— tbat  he  heard 
the*  witnesses,  and  beheld  their  demeanor 
upon  the  stand— does  not  apply  to  the  case 
of  the  chancellor.  Why,  then,  should  any 
weight  be  given  to  his  determination?  Ought 
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not  this  court,  having  all  the  evidence  before 
It,  as  did  the  chancellor,  pass  upon  it,  un- 
biased by  any  presumptions  or  weight  grow- 
ing out  of  the  chancellor's  findings?  The 
■conrt  think  not,  but  consider  that  we  shonld 
give  some  weight  to  the  findings  of  the  chan- 
cellor, and  not  reverse  those  findings  unless 
clearly  opposed  to  the  evidence."  In  Lyons 
&  Ck>oney  v.  Harris  &  Johnson,  7S  Iowa,  292, 
34  N.  W.  864,  It  Is  said:  "The  plaintiffs  In- 
sist tblit  the  court  below  erred  In  setting 
sslde  the  findings  of  fact  above  stated,  to 
the  effect  that  the  checks  were  not  taken  in- 
to the  account  in  the  dissolution  of  the  firm. 
Upon  this  point  the  evidence  Is  not  clear, 
but  we  are  inclined  to  think  that  it  supports 
the  finding  of  the  referee;  but  when  a  ver- 
dict Is  set  aside  by  the  court  below,  this 
court  will  reluctantly  interfere,  and  will  do 
BO  only  when  there  is  nothing  found  in  the 
record  to  support  the  ruling."  The  statutes 
In  force  In  this  Jurisdiction  nndonbtedly  in- 
vest the  courts  with  large  discretionary  pow>- 
er  in  considering  exceptions  to  the  master's 
'  report  and  we  are  of  the  opinion  that  all 
the  cases,  with  scarcely  an  exception,  give  to 
-the  court  the  right  to  review  the  evidence 
■and  reverse  the  findings  of  the  master  where 
the  ends  of  Justice  may  require  it.  Apart 
from  the  statute,  the  true  rule  appears  to  be 
that  the  findings  of  masters  In  chancery  are 
only  prima  facie  correct,  and  only  advisory 
to  the  lower  or  appellate  court  where  the 
evidence  accompanies  the  report  We  are 
therefore  of  the  opinion  that  the  third  as- 
signment of  error  Is  not  well  taken. 

The'  fonrth  proposition  of  the  appellant 
Is  that  "the  court  erred  because  the  evi- 
dence, tending  to  prove  that  the  said  deed 
of  conveyance  was  in  fact  to  be  and  to  oper- 
ate as  a  mortgage,  is  not  snfBcient  to  support 
the  decree."  In  Haas  v.  Nanert  (Super. 
Buff.)  2  N.  T.  Supp.  723,  it  Is  stated  In  the 
syllabus :  "  "The  rule  that  the  evidence  to  es- 
tablish that  a  deed  absolute  on  Its  face  Is  a 
mortgage  must  he  clear,  unequivocal,-  and 
convincing,'  establishes  no  certain  stand- 
ard of  evidence;  the  question  being  mere- 
ly whether  the  evidence  of  extrinsic  facts 
shown  is  sufficient  to  rebut  the  presump- 
tion that  the  deed  is  what  it  purports  on  its 
face  to  be.  Where  It  appears  that  the  evi- 
dence might  fairly  warrant  a  finding  that 
the  presumption  arising  on  the  face  of  the 
deed,  as  well  as  the  adverse  testimony,  was 
overcome,  a  Judgrment  declaring  the  deed  a 
mortgage  will  not  be  disturbed  on  appeal." 
We  have  examined  many  authorities  upon 
this  point  and  we  find  they  are  in  great 
•confusion.  All  authorities  agree,  however, 
that  the  evidence  of  most  Intrinsic  value  is 
that  of  the  circumstances  under  which  the 
transaction  was  had.  The  uncontradicted 
evidence  in  the  case  at  bar  shows  that  the 
appellee  Rachel  EJdwards  wanted  to  borrow 
money;  that  she  applied  to  appellant  for  a 
loan ;  that  she  needed  f  300,  and  that  amount 
'Only.     Sims  offered  her  IflOO,  bat  she  de- 


clined to  take  that  sum,  and  be  states  in 
his  testimony  she  was  willing  to  take  Just 
f300.  "I  said:  'I  win  give  you  more  than 
that'  I  asked  her  If  she  bad  any  other 
money,  and  she  said:  'I  have  got  $300,  and 
I  am  going  to  use  that  too.'  I  said:  'I  will 
give  you  $600.'  And  she  SQld  she  didn't  want 
that.  And  I  said:  'You  can  have  it  on  de- 
posit.' And  she  said,  'All  right* "  The  cir- 
cumstances surrounding  the  transaction,  as 
shown  by  the  testimony,  the  property  being 
valued  in  the  neighborhood  of  $2,000,  the 
appellee  desiring  to  secure  a  loan  of  only 
$300,  as  appears  from  the  testimony  of 
Sims,  cashier  of  appellant,  he  himself  pro- 
posing to  give  her  $600,  then  the  considera- 
tion stated  in  the  deed  was  $2,450,  the  cash- 
ier having  stated  that  he  gave  her  a  deposit 
Blip  for  $300,  which  she  says  she  never  heard 
of  until  the  cashier  testified  on  the  trial 
before  the  master,  that  she  had  no  knowledge 
that  there  was  $300  on  deposit,  and  the  fur- 
ther fact  that  appellant's  books  upon  exam- 
ination did  not  show  any  entry  in  regard  to 
the  $300,  In  our  Judgment  furnishes  ample 
cause  why  the  court  below  adjudged  that 
the  exception  to  the  master's  report  was 
good,  and  furnishes  ample  reason  for  him  to 
determine  from  the  face  of  the  report  that 
injustice  had  been  done  the  appellee.  It  Is 
our  Judgment  therefore,  that  the  fourth 
assignment  of  error  was  not  vfell  taken. 

The  Intervener,  G.  M.  Swanson,  one  of  the 
appellants,  has  filed  five  assignments  of  er- 
ror, as  follows:  "First  The  court  erred  !n 
dismissing  the  petition  of  the  Intervener,  O. 
M.  Swanson,  the  appellant  herein,  filed  In 
said  cause  on  March  20,  1906.  Second.  The 
court  erred  in  not  entering  a  decree  in  this 
cause  adjudging  the  rights  and  liabilities 
of  all  the  parties,  including  the  appellant 
as  the  Intervener  under  bis  said  petition. 
Third.  The  court  erred  in  sustaining  the 
master's  report,  wherein  said  master  recom- 
mended the  dismissal  of  the  intervener's  pe- 
tition, because  from  the  evidence  in  the  cause 
the  report  of  the  master  is  erroneous. 
Fourth.  The  court  erred  In  not  entering  a 
decree  adjudging  the  Intervener,  the  appel- 
lant the  owner  of  the  land  In  controversy 
nnder  a  deed  executed  and  delivered  by 
plaintiffs,  Rachel  A.  Edwards  and  Silas  Ed- 
wards, to  the  intervener,  on  September  9, 
1905,  as  shown  by  the  record,  subject  to  the 
deed  of  defendant  Guarantee  Gold  Bond, 
Loan  &  Savings  Company  as"  a  mortgage  in 
effect  to  secure  a  loan  of  $300,  as  held  by 
the  court.  Fifth.  The  court  erred  in  not 
entering  a  decree  ordering  the  defendant 
Guarantee  Gold  Bond,  Loan  &  Savings  Com- 
pany to  convey  said  property  to  appellaht 
upon  payment  of  the  debt  owing  it  by  plain- 
tiff Rachel  A.  Edwards,  to  wit  $300,  with  in- 
terest" 

Appellant  in  his  argument  contends  that 
he  filed  his  intervention  under  Mnnsf.  Dig. 
f  4946  (Ind.  T.  Ann.  St.  189G,  (  3151),  which 
Is  aa  follows:    "Where  in  an  action  fOr  the 
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recovery  of  real  or  personal  property  any 
peraon  baring  an  Interest  In  the  property 
Applies  to  be  made  a  party,  the  court  may 
order  It  to  be  done."  It  may  be  obHerred 
tbat  the  action  in  this  case  was  not  for  the 
recovery  of  real  property,  but  was  an  action 
to  have  an  absolute  deed  declared  to  be  a 
mortgage.  Appellant  Swanaon,  however.  In- 
sists that,  because  neither  the  plaintiff  nor 
the  defendants  in  the  case  either  filed  de- 
murrer or  answer  to  bis  intervening  peti- 
tion, it  is  therefore  to  be  taken  as  confessed. 
The  prayer  of  his  petition  was  as  follows: 
"Premises  considered,  intervener  prays  tbat 
this  petition  be  filed  by  permission  of  the 
court,  and  he  be  made  a  party  to  this  case; 
that  a  reference  to  the  master,  proof  taken, 
and  report  made,  showing  fully  the  nature 
of  said  transaction  between  plaintlflC  and  de- 
fendant; that  said  deed  executed  to  defend- 
ant by  the  plaintiffs  on  September  7,  1905, 
be  declared  in  fact  and  in  equity  a  mortgage 
to  secure  a  loan  of  $300  by  defendant  to 
the  plaintiff  with  a  $50  commission  thereon ; 
that  said  amount  of  money  due  the  defend- 
ant by  the  plaintiff  be  definitely  ascertained 
and  reported  and  the  rights  and  liabilities 
of  all  the  parties  settled  and  adjudged  in 
this  case.  He  prays  for,  all  such  other,  fur- 
ther, and  general  relief  as  Justice  may  de- 
mand under  the  premises."  It  appears  from 
the  prayer  of  the  petition  that  he  Joined 
with  the  plaintiff  appellee  to  have  the  deed 
executed  to  the  appellant  on  September  7, 
1905,  declared  in  fact  and  in  equity  a 
mortgage  to  secure  a  loan  of  $300  to  the 
plaintiff,  with  a  $50  commission  thereon; 
tbat  said  amount  of  money  due  plaintiff  by 
the  defendant  be  definitely  ascertained  and 
reported,  and  the  rights  and  liabilities  of  all 
tbe  parties  settled  and  adjudged  In  this  case. 
And  appellant  Swanson  states  that:  "The 
master  in  his  report  having  concluded  that 
tbe  said  deed  of  September  7,  1905,  was  not 
a  mortgage,  but  in  fact  a  deed,  recommend- 
ed that  Swanson's  petition  be  dismissed  for 
want  of  equity.  We  concede  tbat  tf  said  in- 
strument executed  on  September  7,  1905,  was 
in  fact  a  deed,  then  the  petition  of,Swanson 
sbonld  have  been  dismissed  for  want  of 
equity,  because  he  acquired  no  rights  or 
title  by  virtue  of  the  deed  made  to  him  by 
plaintiffs."  If  the  master  found  against  tbe 
-contention  of  Swanson,  and  thereby  disre- 
garded bis  prayer  that  the  deed  be  declared 
a  mortgage,  should  he  not  have  objected  to 
the  dismissal  of  his  petition  and  filed  bis 
exceptions  to  the  master's  report?  The  In- 
tervener, Swanson,  prayed  In  his  petition 
fhat  the  rights  and  liabilities  of  all  the  par- 
ties' be  settled  and  adjudged  In  this  case. 
Said  intervener  bad  introduced  testimony, 
and  exhibited  a  deed  purporting  to  have 
been  executed  to  him  by  appellants,  Rachel 
A.  and  Silas  Edwards ;  but  the  record  shows 
this  evidence  to  have  been  successfully  con- 
tradicted, and  from  the  record  the  court  was 
enabled  to  reacb  tbe  decision  tbat  tbe  said 


intervener  had  acquired  no  rights  in  tbe 
premises,  and  therefore  his  petition  to  have 
alleged  rights  enforced  was  properly  dis- 
missed. 

Intervener's  fourth  assignment  was  that 
the  court  erred  in  not  entering  a  decree  and 
adjudging  the  intervener,  the  appellant,  own- 
er of  the  land  .in  controversy  under  the  deed 
executed  and  delivered  by  plaintiffs,  Rachel  A. 
Edwards  and  Silas  Edwards,  to  him  on  Sep- 
tonber  9,  1905,  subject  to  the  deed  of  defend- 
ant savings  company  as  a  mortgage  in  effect 
to  secure  a  loan  of  $300,  as  held  by  the  court ; 
and  the  fifth  assignment  Is  tbat  the  court 
erred  in  not  entering  a  decree  ordering  de- 
fendant savings  company  to  convey  said  prop- 
erty to  appellant  upon  payment  of  the  debt 
owing  It  by  plaintiff  Rachel  A.  Edwards.  The 
evidence  in  the  case  shows  that  the  Inter- 
vener, G.  M.  Swanson,  sent  for  Rachel  and 
Silas  Edwards  two  days  after  they  had  bor- 
rowed $300  from  the  savings  company,  and 
told  them  that  Sims,  of  tbe  savings  company, 
was  about  to  sell  their  land,  and  that  the  sav- 
ings company  had  a  deed  to  the  same,  and 
while  he  (Swanson)  was  abusing  81ms  and 
declaring  bis  friendship  for  Rachel  Edwards, 
whom  it  appears  be  had  never  seen  before, 
said  appellant  Swanson  asked  her  to  sign  on 
affidavit,  in  order  that  he  might  prevent  the 
savings  company  from  selling  her  land.  She 
readily  assented,  and  executed  what  she  sup- 
posed to  be  an  affidavit,  but  what  was  in  fact 
a  warranty  deed  purporting  to  convey  to  the 
said  Swanson  the  land  in  question.  The  evi- 
dence clearly  establishes  that  said  Swanson 
was  guilty  of  gross  fraud,  and  explains  why 
the  court  did  not  enter  tbe  decree  adjudging 
him  the  owner  of  the  land  in  controversy. 
He  had  paid  nothing,  not  even  the  $1  stated 
as  the  consideration  in  the  deed,  and  there 
was  no  evidence  of  a  written  agreement  to 
pay  for  the  land. 

When  the  court  reversed  tbe  findings  of  the 
master  with  reference  to  tbe  savings  com- 
pany, and  held  the  instrument  In  writing  ex- 
ecuted to  them  by  Rachel  and  Silas  Edwards 
to  be  a  mortgage,  tlie  question  immediately 
arose:  Should  the  court  have  dismissed  tbe 
intervening  petition  of  Swanson  for  want  of 
equity?  Without  doubt  the  court  was  war- 
ranted in  doing  that,  as  it  undoubtedly  ap- 
peared to  the  court  that  Swanson  took  noth- 
ing by  bis  deed;  the  same  having  been  se- 
cured through  fraud  and  misrepresentation. 
Intervener  relies  upon  section  5072  of  Mans- 
field's Digest  (Ind.  T.  Ann.  St  1809,  {  3277)  to 
support  his  contention  that,  as  his  petition 
was  neither  answered  nor  demurred  to,  it 
must  be  taken  to  be  true.  Admitting  for  the 
moment  that  be  has  a  ground  for  his  conten- 
tion, it  Is  too  late  to  raise  that  question  for 
the  first  time  on  appeal.  Rachel  Edwards, 
the  appellee,  had  sued  the  savings  company, 
appellant,  to  have  a  certain  deed  declared  a 
mortgage,  and  the  accomplishment  of  the  ob- 
ject sought  by  the  plaintiff  In  the  suit  would 
not  have  been  prejudicial  to  the  rights  of  the 
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Intervener,  Swanson.  Indeed,  no  rights  could 
accrue  to  him  under  his  so-called  deed  until 
this  end  had  been  accomplished.  Intervener's 
transaction  was  subsequent  to  and  Independ- 
aat  of  that  between  the  savings  company  and 
Rachel  A.  Edwards,  so  that  in  law  the  inter- 
vener had  no  right  whatever  that  could  be 
protected  In  this  case,  no  right  that  could 
arise  until  the  savings  company  deed  had 
been  declared  a  mortgage.  By  what  right, 
then,  was  Swanson  made  a  party  to  the  issue, 
which  in  no  wise  affected  his  rights?  His 
petition  imposed  upon  a]n>ellee8  no  duty  to  an- 
swer or  demur.  In  Taylor  v.  Taylor,  3  Bush 
(Ky.)  118,  It  was  held  that  no  answer  was 
required  to  such  a  petition.  "It  is  to  be  re- 
garded as  traversed  by  all  parties."  Inter- 
vener found  the  Issue  Joined  l>etween  Rachel 
A.  Edwards  and  the  savings  company,  and  no 
decree  rendered  on  that  Issue  could  by  any 
possibility  have  affected  the  rights  of  the  in- 
tervener. Carter  v.  City  of  New  Orleans  (0. 
C.)  19  Fed.  659. 

The  court  reviewed  the  record  and  the 
transcript  of  the  evidence  as  taken  before  the 
master,  which  shows  plainly  Intervener's  fla- 
grant attempt  to  filch  the  land  In  question, 
and  how  utterly  he  failed  to  impart  any  color 
of  honesty  or  good  faith  to  his  transaction. 
We  are  of  the  opinion  that  Swanson's  assign- 
ments of  error  should  be  dismissed  because 
of  his  failure  to  file  exceptions  to  the  mas- 
ter's report,  and  because  the  evidence  ad- 
duced at  the  hearing  does  not  warrant  that 
bis  contention  should  prevail. 

The  Judgment  of  the  court  below  in  sus- 
taining the  report  of  the  master  in  dismissing 
the  petition  of  Intervener,  Swanson,  for  want 
of  equity,  is  sustained,  and  the  Judgment  of 
the  court  below  should  be,  and  is  hereby,  af- 
firmed. 

OILL,  C.  J.,  and  CLAYTON,  J.,  concur. 


TTB  V.  MANLBT. 

(Court  of  Appeals  of  Indian  Territory.    Sept 
26,  1907.) 

1.  Trusts— CoNSTBucTivB  Tbosts— Evidence. 

IDvidence  held  to  support  a  finding  that  a 
purchaser  at  the  time  of  nis  purchase  knew  or 
should  have  known  that  a  third  person,  to  de- 
fraud the  enuitable  owner,  procured  the  placing 
of  the  legal  title  in  the  purchaser's  grantor, 
authorizing  a  degree  adjudging  the  purchaser  as 
holder  of  the  title  in  trust  for  the  equitable 
owner. 

2.  Appeai/— Pbejtjdicial  Ebbob— Failttb*  to 
Snow. 

In  the  absence  of  a  showing  that  a  party 
was  prejudiced  by  a  failure  to  amend  the  com- 
plaint in  a  suit  in  equity  to  conform  to  the 
proof,  the  decree  will  not  l>e  set  aside  on  that 
ground. 

[Ekl.  Note.— For  cases  in  pointsee  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  4109.) 

8.  Sams. 

An  appellate  court  will  not  reverse  a  case 
for  error  where  the  result  would  have  been  the 
same  had  the  error  not  been  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  8,  Appeal  and  Error,  fg  4033^-4036.] 


4.  Refebencb  —  Bepobt  —  FiNDiNQs  —  Con- 
struction. 

Where,  in  a  suit  by  an  equitable  owner  to 
charge  a  purchaser  as  trustee  of  the  legal  title, 
it  appeared  that  a  third  person,  to  defraud  the 
equitable  owner,  procured  the  placing  of  the 
title  in  the  name  of  the  grantor  of  the  purchas- 
er, and  the  master  reported  that  the  grantor  had 
no  "right  or  color  of  right"  in  the  property, 
and  recommended  that  the  purchaser  should  ex- 
ecute a  deed  to  the  equitable  owner,  the  finding 
was  not  inconsistent  with  the  recommendation ; 
the  finding  of  uo  "right  or  color  of  right"  in  the 
grantor  referring  to  the  equitable  right,  and 
not  to  the  legal  right 

Appeal  from  the  United  States  Court  for 
the  Western  District  of  the  Indian  Territory, 
before  Justice  Louis  Sulzbacher;  August  3, 
1005. 

Suit  by  W.  R.  Maniey  against  J.  C.  Tye. 
From  a  decree  for  complainant,  defendant 
appeals.    Affirmed. 

Clarence  L.  Leeds  and  T.  J.  LiUard,  for 
appellant    John  L.  Maynard,  for  appellee. 

GILL,  C.  J.  On  October  7,  1903,  W.  B. 
Maniey  filed  a  complaint  in  equity  in  the 
United  States  District  Court  for  the  Western 
District  of  the  Indian  Territory  at  SapuliHi 
against  Hester  Nunnery,  J.  C.  Tye,  and  Nate 
Hllderbrand,  alleging,  in  substance,  as  fol- 
lows: That  be  is  the  owner  of  lots  1  to  12, 
inclusive,  in  block  38  (being  block  2  in  Can- 
treli  addition  to  Brlstow);  that  he  purchased 
the  same  from  J.  M.  Longfellow  about  Au- 
gust 7,  1900;  that  he,  the  said  Maniey,  caus- 
ed Improvements  to  be  made  on  said  prop- 
erty, consisting  of  fencing  the  same,  cutting 
off  timber,  and  erecting  a  bam  thereon;  that 
he  remained  in  peaceable  possession  of  the 
same  until  some  -  time  in  February,  1902. 
when  the  townsite  commission  for  the  Greek 
Nation  appeared  at  Brlstow;  that  he  author- 
ized one  Joe  Eades  to  act  as  his  agent  to  se- 
cure the  scheduling  of  said  lots  to  himself, 
and  that  he  paid  the  said  Eades  $150  to  de- 
posit on  the  appraisement  for  that  purpose; 
that  said  Eades  paid  the  $150  on  the  ap- 
praisement, but  had  the  property  scheduled 
to  Hester  Nunnery,  his  sister-in-law,  and 
that  a  piy^ent  issued  to  the  SRld  Hester  Nun- 
nery; that  Hester  Nunnery  sold  the  property 
to  J.  O.  Tye  for  $500,  but  that  the  money 
was  paid  to  Eades  and  Hester  Nunnery  nev- 
er received  any  of  it;  that  at  the  time  Tye 
bought  the  property  he  knew  that  Hester 
Nunnery  had  no  right  or  interest  in  said  lots, 
and  knew  that  they  belonged  to  the  said 
Maniey;  that  after  his  purported  purchase 
of  the  property  Tye  sold  lots  10,  11,  and  12 
to  one  Hllderbrand,  who  also  knew  that  Tye 
had  no  interest  therein,  and  he  prayed  the 
court  that  Hester  Nunnery  be  declared  trus- 
tee In  a  resulting  trust  in  relation  to  said 
property  in  favor  of  him,  and  that  she  be 
ordered  to  execute  a  deed  to  him  and  the 
deeds  to  Tye  and  Hllderbrand  be  set  aside 
on  the  ground  of  fraud.  In  October,  1003, 
personal  service  of  summons  was  had  on 
Tye  and  Hllderbrand  and  service  was  had. 
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on  HeRter  Nunnery  by  publication;  the  warn- 
ing order  being  issned  December  0,  1003.  In 
November,  1903,  Tye  filed  his  answer,  deny- 
ing the  material  allegations  of  the  complaint, 
and  alleging  that  he  Is  a  bona  fide  pur- 
chaser for  value  and  Justly  entitled  to  the 
possession  of  the  premises.  On  February  23d, 
the  court  referred  this  case  to  Hon.  Thos.  A. 
Sanson,  master  In  chancery,  to  take  evidence 
and  report  his  findings  and  conclusions.  Xbe 
master  In  his  report  found  the  facts  to  be 
substantially  as  set  forth  In  the  complaint 
as  to  the  said  Eades  and  Tye,  and  that  Hes- 
ter Nunnery  had  "no  right  or  color  of  right" 
In  the  property  In  controversy,  and  that  a 
fraud  was  perpetrated  on  the  rights  of  Man- 
ley  by  Eades  In  causing  tbe,  same  to  be 
scheduled  in  his  sister-in-law's  name,  and 
that,  prior  to  tbe  execution  of  tbe  deed  from 
Hester  Nunnery  to  Tye,  that  he  had  knowl- 
edge of  such  facts  as  would  put  an  ordinary 
prudent  man  upon  Inquiry,  and  that,  had  he 
made  Inquiry,  he  would  have  ascertained 
that  Hester  Nunnery  was  not  the  owner  of 
said  Improvements  upon  the  property,  and 
had  no  right,  title,  or  Interest  In  the  same. 
From  his  findings  the  master  made  tbe  fol- 
lowing conclusions  and  recommendations: 
"Cionclustons  of  Law:  From  the  foregoing 
findings  of.  fact,  I  conclude  that  the  defend- 
ant, J.  C.  Tye,  holds  the  legal  title  to  lots 
numbered  one  (1)  to  nine  (9),  Inclusive,  In 
block  numbered  thirty-eight  (38),  In  the  town 
of  BrIstow,  Western  District  of  Indian  Ter- 
ritory, In  trust  for  the  plaintiff  W.  R.  Man- 
ley;  but  Nate  HUderbrand  Is  an  Innocent  pur- 
chaser of  lots  (10),  eleven  (11),  and  twelve 
(12)  In  said  block.  Recommendations:  I 
therefore  recommend  that  the  court  make 
and  enter  a  decree  herein,  directing  the  said 
defendant,  J.  C.  Tye,  within  thirty  days 
from  the  rendition  of  the  decree,  to  execute 
and  deliver  to  the  plaintiff,  W.  R.  Manley,  a 
good  and  sufilcient  conveyance  to  the  said 
lots  numbered  1  to  9,  Inclusive,  In  the  said 
Block  number  38,  In  the  town  of  Bristow, 
and  that  upon  his  failure  to  do  so  a  com- 
missioner of  this  court  be  appointed  to  make, 
execute,  and  deliver  such  conveyance."  On 
August  3,  1905,  tlie  court  made  and  entered  a 
decree  declaring  that  the  plaintiff  was  en- 
titled to  no  relief  from  Hester  Nunnery  and 
Nate  HUderbrand,  and  dismissing  tbe  bill  as 
to  them,  but  finding  the  equities  against  J. 
G.  Tye,  and  directing  him  to  execute  and  de- 
liver a  good  and  sufilcient  deed  to  the  said 
Manley  on  lots  1  to  9,  Inclusive,  In  said 
block  38,  and  that,  If  he  failed  so  to  do,  the 
court  would  appoint  a  commissioner  to  do 

80. 

The  evidence  in  this  case  justifies  the  ac- 
tion of  the  court  In  dismissing  the  bill  of 
complaint  as  to  Hester  Nunnery  and  Nate 
HUderbrand.  It  also  clearly  discloses  that 
there  was  a  fraud  perpetrated  upon  the  plain- 
tiff Manley  by  Eades.  Eades  liad  disposed 
of  the  property  to  Tye,  and  left  for  parts  un- 
known, and  does  not  figure  as  a  party  to  this 


suit  The  issue,  then,  in  this  suit  was  wheth- 
er or  not  Tye  was  cognizant  of  the  fraud 
perpetrated  by  Eades  on  Manley  at  the  time 
be  purchased  tbe  property  or  was  guilty  of 
such  negligence  in  tbe  premises  in  ascertain- 
ing to  whom  the  property  belonged  as  to  be 
a  constructive,  if  not  an  actual,  party  to  the 
fraud.  The  evidence  on  this  point  is  that 
Manley  bought  a  part  of  the  lumber  which 
went  into  tbe  construction  of  the  bam  on 
the  premises  from  Tye;  that  Tye  bad  been 
down  near  the  premises  and  had  seen  Man- 
ley  building  the  bam:  that  during  the  time 
after  Manley  had  purchased  tbe  improve- 
ments from  Longfellow,  and  before  the  town- 
site  commission  scheduled  the  land  to  Hes- 
ter Nunnery,  Longfellow,  who  is  a  brother- 
in-law  to  Manley,  rented  the  premises  as 
agent  for  Manley;  and  that  Tye  was  Inti- 
mately acquainted  with  Eades  and  Hester 
Nunnery.  Now,  the  question  Is:  Are  these 
facts  sufilcient  to  demonstrate  that  Tye  did, 
In  fact,  know  of  the  fraud  perpetrated  by 
Eades  on  Manley,  or  If  they  do  not  show 
that  he  knew  of  the  fraud,  are  they  of  such 
a  nature  as  to  put  an  ordinarily  prudent 
man  upon  inquiry  to  ascertain  the  true  sta- 
tus of  the  respective  rights  of  tbe  parties  to 
the  property? 

The  deeds  or  bills  of  sale  by  which  Manley 
acquired  his  Interests  do  not  appear  to  have 
been  recorded.  On  the  other  hand,  the 
patent  to  Hester  Nunnery  and  deed  from  her 
to  Tye  were  duly  placed  of  record.  The  only 
theory  upon  which  the  decree  of  the  lower 
court  can  be  sustained  Is  by  answering  the 
question  propounded  In  the  preceding  para- 
graph In  the  afiSrmatlve.  The  appellant  says 
that  the  only  evidence  which  sustains  the 
theory  that  Tye  was  cognizant  of  the  fraud 
perpetrated  by  Eades  upon  Manley  was  tbe 
fact  that  he  was  Intimate  with  both  Eades 
and  Hester  Nunnery,  and  that  to  susttfln 
that  theory  would  be  to  establish  the  doctrine 
that  It  was  safe  to  deal  with  a  stranger,  but 
dangerous  to  have  dealings  with  a  friend. 
We  are  Inclined  to  believe  that  the  fact  of 
the  Intimacy  between  Tye  and  B}ades  and  his 
sister-ln-law,  taken  together  with  the  facts 
that  Manley  purchased  a  part  of  bis  lumber 
for  his  bam  from  Tye,  and  that  Tye  was  In 
the  vicinity  of  the  propery  and  saw  Manley 
building  his  barn  upon  tbe  premises,  has  a 
strong  bearing  upon  the  merits  of  this  case; 
and  we  think  that  tbe  master  who  presided 
at  the  taking  of  the  testimony,  and  who  saw 
the  witnesses  and  heard  their  evidence.  Is 
more  able  to  judge  of  the  merits  of  tlie  case 
and  the  truthfulness  or  untruthfulness  of  the 
witnesses  than  we  who  have  the  record  alone 
before  us,  and  we  are  inclined  to  believe  that 
bis  judgment  In  tbe  merits  of  the  case  is  sus- 
tained by  the  evidence. 

Tbe  appellant  has  called  our  attention  to 
some  apparent  variances  bet»veen  the  com- 
plaint and  the  proof.  He  has  pointed  out  the 
fact  that  tbe  complaint  alleges  that  Mauley 
employed   Eades   as  his  agent  to   have  the 


Digitized  by 


Google 


638 


104  SOUTHWESTERN  RBPORTEB. 


(Ind.  T. 


lots  scheduled  to  blm,  Mnnley,  whereas  tbe 
proof  shows  that  Eades  acted  as  the  agent 
of  Hester  Nunnery  in  scheduling  tbe  lots,  and 
after  be  bad  scheduled  the  lots  to  her  Eades 
promised  Manley  to  have  ber  deed  blm  tbe 
property,  and  that  then  Manley  paid  to  ESades 
the  $150  to  apply  upon  the  appraisement. 
He  shows  that  the  bill  prays  that  the  deeds 
from  Hester  Nunnery  to  Tye  and  from  Tye 
to  Hllderbrand  be  declared  void,  and  that 
Hester  Nunnery  be  ordered  to  execute  him 
a  deed  to  the  property,  whereas,  tbe  master 
finds  that  Hllderbrand  Is  an  Innocent  pur- 
chaser for  value,  and  that  Tye  holds  the  legal 
title  to  lots  1  to  0,  Inclusive,  In  trust  for  tbe 
plalntifT,  and  recommends  that  Tye  be  order- 
ed to  execute  a  deed  to  Manley  on  said  lots 
1  to  9. 

Appellant  also  calls  our  attention  to  the 
fact  that  Manley  alleges  In  his  complaint  that 
he  made  certain  Improvements  on  the  lands, 
consisting  of  cutting  down  timber,  fencing 
the  land,  and  putting  up  a  barn,  whereas 
the  proof  shows  that  tbe  timber  bad  been  cut 
and  tbe  fence  erected  by  Longfellow  prior  to 
tbe  purchase  of  tbe  property  by  Manley,  and 
that  Manley  only  erected  tbe  bam  on  said 
premises,  and  that  tbe  master  who  finds  that 
Manley  made  the  Improvements  as  alleged  In 
tbe  complaint  made  a  finding  contrary  to  the 
evidence.  We  think  that  It  would  have  been 
better  bad  tbe  plaintiff  amended  his  com- 
plaint to  conform  to  the  proof,  for  the  mas- 
ter's findings  to  have  been  based  upon  the 
amended  complaint  and  tbe  proof,  instead  of 
tbe  original  complaint,  but,  In  tbe  absence  of 
a  showing  that  the  rights  of  tbe  appellant 
were  prejudiced  by  this  oversight,  we  are  not 
disposed  to  overrule  the  lower  court.  An  ap- 
pellate court  must  render  Its  opinion  upon 
the  whole  record  In  a  case,  and  will  not  re- 
verse a  case  on  error  If  the  result  would  have 
been  tbe  same  had  tbe  error  not  been  made. 

The  appellant  sets  forth  In  bis  assignment 
of  errors  that  tbe  master  finds  that  Hester 
Nunnery  "has  no  right  or  color  of  title  In 
the  property  herein,"  and  then  recommended 
that  Tye  be  directed  to  execute  a  deed  to 
Manley  to  the  property  in  question  "when  the 
only  title  tbe  defendant  has  hereto  was  de- 
rived from  the  said  Hester  Nunnery."  By  re- 
ferring to  the  master's  report  we  find  that  be 
says:  "I  find  that  the  said  Hester  Nunnery 
had  no  right  or  color  of  right  in  said  prop- 
erty," etc.  We  conceive  that  there  Is  a  vast 
difference  between  color  of  title  and  color  of 
right  Tbe  first  is  a  technical  term,  and  tbe 
latter  as  used  by  the  master  refers  in  no 
manner  to  her  legal  title,  but  to  ber  equitable 
rights  in  tbe  premises. 

In  this  case,  according  to  the  terms  of  the 
Creek  agreement,  the  person  owing  the  im- 
provements on  town  lots  at  the  time  they 
were  scheduled  by  the  townsite  commission 
was  entitled  to  have  the  lots  scheduled  to  blm 
upon  payment  of  the  appraisement  Tbe 
court  below  found  that  Manley  was  tbe  equi- 
table  owner  of  tbe   Improvements  on   the 


preitalses  In  controversy  In  this  salt  and  en- 
titled to  have  tbe  property  In  controversy 
scheduled  to  him,  that  Eades  perpetrated  a 
fraud  upon  Manley  in  having  the  land  sched- 
uled to  Hester  Nunnery,  and  that  Tye,  who 
purchased  from  ber,  was  cognizant  to  or 
should  have  known  had  be  used  ordinary 
prudence  about  the  fraud  perpetrated  on 
Manley,  and  that,  therefore,  Tye  held  tbe 
title  In  trust  for  Manley,  and  ordered  blm  to 
transfer  the  property  to  Manley. 

We  find  no  error  In  tbe  record  prejudicial 
to  the  equitable  rights  of  tbe  appellant 
Therefore  tbe  decree  of  tbe  district  court  U 
affirmed. 

Cr^YTON,  TOWNSBND,  and  LAW- 
RENCE, JJ.,  concur. 


ALFREY  et  *1.  v.  COLBERT. 

(Court  of  Appeals  of  Indian  Territory.    Sq>t. 
26.  1907.) 

1.  Indians  —  CoNVETANCiM  of  Land  — Stat- 
utes—"Par  aobaphs"  AND  "Sections." 

Act  Cong.  June  30,  1902.  c.  1323.  {  16, 
32  Stat.  503,  provides  that  land  allotted  to  a 
citizen  of  the  Creek  Nation  shall  not  be  alien- 
ated within  five  years,  and  that  each  citizen  shall 
select  from  his  allotment  40  acres  as  a  home- 
stead, inalienable  for  21  years;  then,  after  a 
break  in  the  section,  provides  the  manner  of 
selecting  homesteads  for  certain  classes  of  per- 
sons, and  that  the  homesteads  of  citizens  shall, 
on  their  death,  descend  to  their  children,  or, 
if  they  have  no  issue,  they  may  di.spo8e  of  them 
by  will ;  and  then  concludes  by  declaring  any 
agreement  or  conveyance  violative  of  any  provi- 
sion of  this  "pBrajp'ai)h"  shall  be  void  and  not 
susceptible  of  ratification,  and  no  rule  of  estop- 
pel shall  prevent  assertion  of  its  invalidity. 
Held,  that  the  word  "paragraph"  is  used  in  the 
sense  of  "section,"  so  that  the  provision  aa  to 
conveyances  being  void  applies  to  the  other  land* 
allotted,  as  well  as  to  tbe  homesteads. 

2.  Same— Action  to  Set  Aside  Conveyanck 
—Misrepresentation  bt  Indian. 

Under  Act  June  30.  1902,  c.  1323,  {  16.  32 
Stat.  503.  as  modified  by  Act  April  21,  1904.  e. 
1402,  33  Stat.  204,  providing  that  land  allotted  to 
citizens  of  the  Creek  Nation  shall  not  be  alien- 
ated within  a  certain  time  in  the  case  of  minors, 
that  any  conveyance  violative  of  such  provision 
shall  be  void  and  not  susceptible  of  ratification, 
and  that  no  rule  of  estoppel  shall  prevent  asser- 
tion of  its  invalidity,  such  a  minor  may  main- 
tain a  suit  to  have  such  a  conveyance  set  aside, 
though  he  misrepresented  that  he  was  of  age. 

3.  Saub— Retcbn  07  Conbidbbation. 

A  minor  Indian,  suing  to  set  aside  a  con- 
veyance of  allotted  land  void  under  Act  Jane  30. 
1902,  c.  1323,  i  16,  32  Stat  503.  as  modified 
by  Act  April  21,  1904^.c.  1402,  33  Stat.  204, 
is  properly  required  to  refund  the  consideration 
received;  he  having  misrepresented  himself  to 
the  grantee  as  being  of  age. 

4.  Same— Ratification  of  Cowvbtanoe. 

Where  a  minor  Indian,  in  consideration  of 
$550  received,  makes  a  deed  of  allotted  land  void 
under  Act  June  30,  1902.  c.  1323.  jl  16,  32  Stot 
503,  as  modified  by  Act  April  30, 1904,  c.  1402,  83 
Stat.  204,  and  after  becommg  of  aee  makes  anoth- 
er deed  of  the  same  property  to  the  same  person, 
without  any  further  consideration,  except  $5, 
the  second  deed  is  not  an  original  conveyance, 
but  an  attempted  ratification  of  the  first  deed, 
which  such  section  provides  shall  not  be  auacep- 
tible  of  ratification. 
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Appeal  from  tbe  United  States  Court  for 
the  Western  District  of  the  Indian  Terri- 
tory; before  Justice  Lonls  Bnlzbacher,  July 
28,  1906. 

Action  by  Perry  Colbert  against  B.  J.  Al- 
frey  and  another.  Decree  for  plaintiff.  De- 
fendants appeal.    Affirmed. 

On  June  28,  1904,  plaintiff  below,  appellee 
bere,  filed  bis  complaint  in  eqnlty  against  de- 
fendants below,  appellants  here,  and  states: 
That  plaintiff.  Perry  Colbert,  by  bis  next 
friend,  James  Colbert,  complaining  of  R.  J. 
Alfrey  and  G.  D.  Carl,  defendants,  respect- 
fully shows  to  the  court:  (1)  That  plaintiff 
is  a  minor,  son  of  James  CoIl>ert,  and  Is  19 
years  of  age,  a  citizen  of  the  Creek  Nation; 
that  defendant  Alfrey  resides  in  the  state  of 
Arkansas ;  and  that  defendant  Carl  resides  In 
the  town  of  Wagoner.  (2)  That  plaintiff, 
being  a  citizen  of  the  Creek  Nation  and  on 
the  Creek  freedman  roll,  was  the  owner  as 
allottee  of  the  S.  ^  of  the  N.  W.  %,  less 
"/loo  acres,  occupied  as  right  of  way  by  the 
Kansas  &  Arkansas  Valley  Railroad,  and  lots 
5  and  6,  in  section  4,  township  19  N.,  range 
17  E.,  the  same  being  120.24  acres,  lying  ad- 
jacent to  the  town  of  Inola;  that  on  the 
25tb  day  of  April,  1004,  plaintiff  was  a  mi- 
nor under  20  years  of  age;  that  he  was  ig- 
norant, unlearned,  and  unable  to  read  or 
write,  or  understand  the  English  language, 
and  that  he  had  a  weak  and  feeble  mind  and 
memory ;  that  defendant  well  knew  plain- 
tiff to  be  a  minor,  and  well  knew  blm  to  be 
Ignorant  and  unlearned  and  of  feeble  mind, 
and  did  then  and  there  give  to  plaintiff  whis- 
ky, and  while  under  the  influence  of  whisky, 
and  with  the  Intention  to  cheat  and  defraud 
plaintiff,  then  and  there  procured  plaintiff  to 
make  a  pretended  deed  of  conyeyance  for  the 
recited  consideration  of  $550,  and  thereby 
transfer  the  above  described  property  to  the 
defendant  R.  J.  Alfrey;  that  said  deed  was 
without  adequate  c<msideration  and  fraudu- 
lent and  void ;  that  said  deed  was  taken  in 
the  name  of  R.  J.  Alfrey,  although  the  de- 
fendant Carl,  the  plaintiff  is  Informed  and 
believes,  has  a  one-half  Interest  therein.  (3) 
Plaintiff  charges  that  said  land  was  and  is 
reasonably  worth  the  sum  of  $2,500;  that 
defendants  paid  plaintiff  on  the  date  afore- 
said the  grossly  inadequate  sum  of  $550  In 
cash;  that  defendants  are  insolvent,  and 
bare  no  property  within  the  Jurisdiction  of 
this  court  subject  to  execution ;  that  defend- 
ants are  attempting  to,  and  will,  unless  re- 
strained by  this  court,  sell  said  property.  He 
prays  that  upon  final  hearing  the  court  enter 
a  decree  canceling  and  setting  aside  said  pre- 
tended conveyance  and  for  general  relief. 

On  the  14th  day  of  December,  1904,  de- 
fendants filed  answer,  and  for  their  answer 
deny  that  Perry  Colbert  is  a  minor  under 
the  age  of  21  yMirs,  and  deny  that  he  was 
under  21  years  of  age  at  the  date  of  the 
transaction  mentioned  in  said  complaint 
They  admit  that  the  said  Perry  Colbert  was 


on  the  Creek  freedman  roll,  and  was  tbeown- 
er,  as  the  allottee,  of  the  land  mentioned 
in  said  complaint  Defendants  deny  that 
said  Perry  Colbert  had  a  weak  and  feeble 
mind  and  memory.  They  deny  that  they  fur- 
nished him  with  whisky,  and  that  while  un- 
der the  influence  of  whisky,  wltb  the  intent 
to  cheat  and  defraud  him,  they  procured  him 
to  make  a  deed  of  conveyance  transferring 
the  property  described  in  the  plaintilTs  com- 
plaint to  the  defendant  R.  J.  Alfrey.  They 
admit  that  Perry  Colbert  made  a  deed  con- 
veying the  said  land  to  the  defendant  R.  J. 
AKrey,  and  that  the  same  was  delivered,  and 
they  state  that  the  consideration  of  $550  was 
paid  by  the  said  Alfrey  to  the  said  Perry 
Colbert;  and  they  state  that  at  that  time 
that  was  a  reasonable  price  for  the  said 
land,  and  that  there  was  no  undue  Influence 
of  any  kind  or  character  used  to  induce  the 
said  Perry  Colbert  to  part  with  his  title  to 
said  land.  They  deny  that  the  said  land 
was  then  worth  the  sum  of  $2,500,  deny  that 
they  are  insolvent,  and  pray  that  the  plain- 
tiff take  nothing  by  his  suit 

On  the  23d  day  of  December,  1904,  an 
zgreemeat  was  filed  for  the  appointment  of 
a  receiver,  and  a  receiver  was  subsequently 
appointed.  On  the  14th  day  of  March,  1905, 
tbis  cause  was  by  the  court  referred  to  Peter 
Deichman,  as  special  master  in  chancery,  to 
take  evidence  and  report  wltb  conclusions. 
On  the  16th  day  of  December,  1905,  defend- 
ants filed  supplemental  answer,  and  state 
that  since  the  filing  of  their  original  answer 
In  this  cause,  to  wit  on  the  21st  day  of  No- 
vember, 1905,  the  plaintiff  Perry  Colbert  for 
a  valuable  consideration  has  executed  to  them 
a  deed  conveying  the  land  in  controversy  In 
tills  suit,  as  will  appear  from  a  copy  of  said 
deed  attached  as  part  of  the  supplemental 
answer;  that  the  said  Perry  Colbert  at  the 
date  of  the  execution  of  said  deed  was  over 
21  years  of  age;  that  by  the  execution  of 
said  deed  the  defoidants  are  the  owners  and 
entitled  to  the  possession  of  said  premises; 
and  pray  that  the  plaintiff  take  nothing  by 
his  suit 

On  the  2lBt  day  of  December,  1905,  the 
special  master,  Peter  Deichman,  filed  his  re- 
port herein,  as  follows: 

"•  •  •  The  following  items  of  doeu- 
mentaty  proof  were  offered  in  evidence  be- 
fore me,  to  wit:  Item  1.  Certified  copy  of 
warranty  deed  from  Perry  Colbert,  a  single 
man,  to  R.  J.  Alfrey,  conveying  the  south 
half  of  the  northwest  quarter,  less  ■"/loo 
acres  occupied  as  right  of  way  by  the  Kan- 
sas &  Arkansas  Valley  Railroad,  and  lots 
five  (5)  and  six  (6)  of  section  four  (4), 
township  nineteen  (19)  north,  range  seven- 
teen (17)  east  of  the  Indian  meridian,  situ- 
ated in  the  Creek  Nation,  Indian  Territory, 
containing  one  hundred  twenty  and  «*/ioo 
(120J24)  acres,  more  or  less,  as  the  case  may 
l>e,  according  to  the  government  survey  there- 
of, for  the  consideration  of  $550.  dated  April 
25,  1904,  and  acknowledged  and  filed  for  rec- 
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ord  on  the  same  day  at  Wagoner,  Indian 
Territory.  (Plaintiff's  Exhibit  A.)  Item  2. 
Affidavit  of  Alec  Keys,  dated  April  25,  1905. 
(PlalntlfTs  Exhibit  B.)  Item  3.  Affidavit  of 
Win  Ross,  dated  April  26,  1905.  (Plaintiffs 
Exhibit  C.)  Item  4.  Copy  of  the  freedman 
roll  from  the  Da'wes  Commission,  containing 
the  name  of  the  plaintiff,  sha>wlng  him  to 
have  been  18  years  of  age  on  June  16,  1901. 

"And  from  all  such  evidence  I  find: 

"First.  That  on  April  25,  1004,  the  plain- 
tiff. Perry  Colbert,  was  the  owner  as  allot- 
tee, being  a  citizen  on  the  freedman  roll  of 
the  Creek  Nation  of  the  Indian  Territory,  of 
the  premises  described  in  item  1  of  thla  re- 
port ;  that  on  the  same  day  be  made  a  war- 
ranty deed  to  said  premises  to  the  defendant 
R.  J.  Alfrey,  a  certified  copy  of  which  deed 
was  in  evidence  and  shown  in  Item  1  of  this 
report. 

"Second.  That  It  is  alleged  In  the  complaint 
filed  herein  that  the  plaintiff.  Perry  Colbert, 
was  at  the  time  of  the  execution  of  said 
warranty  deed,  and  at  the  time  of  the  filing 
of  this  snlt,  a  minor,  under  the  age  of  21 
years;  that  said  plaintiff  was  also  of  un- 
sound mind,  and  under  the  Infiuence  of 
whisky,  which  had  been  furnished  him  by 
the  defendants  herein,  at  the  time  he  execut- 
ed said  warranty  deed;  and,  further,  that 
the  consideration  mentioned  In  said  deed 
was  grossly  Inadequate. 

"Third.  That  the  fact  the  complaint  filed 
herein  states  that  the  plaintiff  was  a  minor 
at  the  time  of  the  filing  of  said  complaint  Is 
sufficient  proof  upon  which  to  dismiss  this 
suit,  because  at  common  law  a  conveyance  by 
an  infant  is  merojy  voidable,  not  void,  and  he 
cannot  disaffirm  it  during  bis  minority. 
Brewster  on  Conveyancing,  §  315;  Tledeman 
on  Real  Property,  f  792 ;  Shipley  v.  Buun,  125 
Mo.  445,  28  S.  W.  754.  And  I  find  no  statute 
In  force  In  the  Indian  Territory  changing  the 
law  as  to  an  Infant  bringing  a  suit  to  dis- 
affirm his  conveyance,  when  such  conveyance 
is  merely  voidable,  and  not  void.  While  the 
defendants  did  not  see  fit  to  take  advantage  of 
so  gross  a  defect  In  the  complaint,  I  believe  It 
is  the  duty  of  the  court  to  take  Judicial 
knowledge  of  the  common  law  In  force ;  and, 
if  It  were  not  for  an  act  of  Congress  mention- 
ed in  the  tenth  finding  of  this  report,  I  would 
at  once  recommend  that  this  suit  be  dis- 
missed. 

"Fourth.  That  the  evidence  offered  herein 
Is  very  uncertain,  indefinite,  and  unsatis- 
factory on  every  material  matter;  that  the 
age  of  the  plaintiff  is  the  most  important 
question  involved  herein. 

"Fifth.  That  the  preponderance  of  the  tes- 
timony goes  to  show  that  the  plaintiff  was 
born  the  latter  part  of  March,  1884,  and  was 
20  years  old  at  the  time  he  executed  the  deed 
sought  to  be  set  aside  by  this  action,  and  at 
the  time  of  the  filing  of  the  complaint  herein. 
The  testimony  of  Gabriel  Jamison,  who  prin- 
cli)ally  raised  the  plaintiff,  what  little  raising 
he  got,  and  who  seems  to  be  a  citizen  of  the 


Creek  Nation  of  more  Intelligence  than  ordi- 
nary, fixes  the  age  of  the  plaintiff  by  one  of 
his  own  children.  He  also  explains  why  the 
record  in  the  Dawes  Commission  shows  the 
plaintiffs  age  to  have  been  18  on  June  16> 
1901. 

"Sixth.  That  the  plaintiff  was  under  the 
Infiuence  of  whisky  at  the  time  he  executed 
the  deed  In  question  has  not  been  established, 
nor  has  It  been  satisfactorily  shown  that  he 
has  a  defective  mind,  or  Is  a  non  compos  men- 
tis ;  but  It  is  very  certain  that  he  Is  very  Ig- 
norant and  Inexperienced  In  all  business  mat- 
ters. 

"Seventh.  That  the  price  paid  by  the  de- 
fendants, $550,  for  said  premises.  Is  grossly 
inadequate,  is  shown  by  a  preponderance  of 
the  evidence.  G.  D.  Carl,  one  of  the  defend- 
ants, and  who  was  to  have  one-half  of  the 
profits,  testifies  that  he  bad  sold  the  said 
premises  for  $2,700,  and  was  stopped  from 
completing  said  sale  by  the  bringing  of  this 
suit,  and  that  this  was  within  two  months 
after  the  purchase  by  the  defendant  R.  J.  Al- 
frey from  the  plaintiff,  and  that  there  had 
been  no  improvements  put  on  said  premises 
during  that  time,  and  the  evidence  does  not 
show  that  the  premises  had  materially  en- 
hanced in  value. 

"Eighth.  That  fraud  has  not  been  conclu- 
sively proved,  but  there  Is  some  very  strong 
evidence  supporting  it  Q.  D.  Carl,  who  tes- 
tifies that  be  was  to  get  one-half  the  profit,  it 
Alfrey  made  anything  in  the  transaction,  and 
Bennie  Williams,  who  got  $25  from  the  de- 
fendants for  his  assistance  In  getting  the 
deed  executed,  are  the  only  witnesses  to  the 
signature  of  the  plaintiff,  who  signed  by 
mark,  shown  on  the  deed. 

"Ninth.  It  is  contended  by  the  attorney  for 
the  defendants  that.  In  order  for  the  plaintiff 
to  recover,  It  was  necessary  for  him  to  make 
a  tender  of  the  amount  received  by  talm. 
This  question  does  not  appear  In  either  the 
complaint  or  answer,  and  therefore  should  not 
be  considered  by  the  court;  and,  even  if  this 
question  had  been  properly  pleaded.  It  Is  well 
settled  that  an  Infant  need  not  return  the 
consideration  If  he  has  squandered  or  wasted 
it.  Brewster  on  Conveyancing,  %  321 ;  Craig 
V.  Van  Bebber,  100  Mo.  584,  13  S.  W.  906,  18 
Am.  St  Rep.  669. 

"Tenth.  That  an  act  of  Congress  of  June 
30,  1902  (32  Stat  500,  c.  1323),  entitled  'An 
act  to  ratify  and  confirm  a  supplemental 
agreement  with  the  Creek  tribe  of  Indians, 
and  for  other  purposes,'  in  the  first  part  of 
section  16  (page  503)  thereof,  reads  as  fol- 
lows: 'Lands  allotted  to  citizens  shall  not 
in  any  manner  whatever  or  at  any  time  be 
encumbered,  taken,  or  sold  to  secure  or  satis- 
fy any  debt  or  obligation  nor  be  alienated 
by  the  allottee  or  his  heirs  before  the  expira- 
tion of  five  years  from  the  date  of  the  ap- 
proval of  this  supplemental  agreement,  except 
with  the  approval  of  the  Secretary  of  the  In- 
terior.' And  further  on  in  the  same  section 
It  states:    'Any  agreement  or  conveyance  of 
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any  kind  or  character  Tiolative  of  any  of  the 
provisions  of  this  paragraph  shall  be  abso- 
lutely void  and  not  susceptible  of  ratification 
In  any  manner,  and  no  rule  of  estoppel  shall 
ever  prevent  the  assertion  of  its  Invalidity.' 
Such  law  Is  still  In  force,  except  as  modified 
by  another  act  of  Congress  (Act  April  21, 
1904,  c  1402,  83  Stat  204)  which  in  part 
reads  as  follows:  'All  the  restrictions  up- 
on the  alienation  of  lands  of  all  allottees  of 
either  of  the  five  civilized  tribes  of  Indians 
who  are  not  of  Indian  blood,  except  minors, 
are,  except  as  to  homesteads,  hereby  remov- 
ed." It  was  under  this  act  that  the  defend- 
ants sought  to  purchase  from  the  plaintiff  his 
allotment;  but  it  expressly  excepts  minors — 
the  plaintiff. 

"Eleventh.  I  find,  therefore,  that  the  plain- 
tiff. Perry  Colbert,  was,  at  the  time  of  the 
execution  of  the  deed  shown  In  item  1  of  this 
report,  a  minor  under  the  age  of  21  years, 
and  that  by  act  xtt  Congress  of  June  30,  1902, 
hereinbefore  mentioned,  and  which  was  not 
changed,  so  far  as  this  plalntifF  is  concerned, 
by  the  act  of  Congress  of  April  21,  1904,  here- 
inbefore mentioned,  said  deed  Is  absolutely 
void,  and  not  susceptible  of  ratification,  and 
of  no  effect,  except  to  doud  the  title  of  the 
plaintiff. 

"I  therefore  recommend  that  the  said  deed 
In  controversy  herein  be  declared  null  and 
void  and  of  no  effect,  and  that  the  defend- 
ant R.  J.  Alfrey  be  required  to  execute  a  quit- 
claim deed  to  the  piaintlfl.  Perry  Colbert,  re- 
conveylng  said  premises  back  to  said  plain- 
tiff, in  order  to  clear  plaintiff's  title  to  said 
premises,  and  that  a  decree  be  made  and  en- 
tered accordingly.  And  I  further  recommend 
that  the  receiver  appointed  herein  be  ordered 
to  pay  into  court  the  amount  in  his  hands  as 
snch  receiver,  less  his  expenditures  and  his 
reasonable  compensation  for  his  services  as 
snch  receiver. 

"Respectfull.v  submitted  this  I2th  day  of 
December,  A.  D.  1906. 

"Peter  Detchman, 
"Special  Master  in  Chancery  Aforesaid." 

On  the  same  day,  the  21st  day  of  Decem- 
ber, 1905,  upon  motion  of  defendants'  attor- 
neys, the  order  of  reference  of  the  supplemen- 
tal answer  herein  to  Special  Master  Peter 
Delchman,  is  set  aside,  and  the  supplemental 
answer  of  the  defendants  Is  referred  to  Thom- 
as A.  Sanson,  master  In  chancery,  to  which 
the  plaintiff  at  the  time  excepts.  On  the  22d 
day  of  December,  1906,  the  defendants  file 
20  exceptions  to  the  report  of  the  master 
heretofore  filed  herein.  On  the  4th  day  of 
May,  1906,  Master  In  Chancery  Thomas  A. 
Sanson  files  his  report,  as  follows:  "Find- 
ings' of  Fact.  From  the  testimony  of  the  said 
witnesses  I  find  the  facts  herein  to  be  as  fol- 
lows :  I  find  that  since  the  Institution  of  this 
snit,  and  since  the  said  Perry  Colbert  attain- 
ed his  majority,  he  attempted  to  ratify  the 
original  deed  herein,  and  executed  another 
deed  to  the  defendant  Carl  for  a  considera- 
tion of  |5.    I  find  that  tttis  sabsequent  deed 
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is  an  attempt  made  by  the  parties  to  this  suit 
to  ratify  the  former  deed,  which  was  execut- 
ed and  delivered  by  the  minor  during  his 
minority. 

"Conclusions  of  Law.  From  the  foregoing 
findings  of  fact  I  conclude  that  snch  attempt- 
ed ratification  on  the  part  of  the  minor  Is 
absolutely  void,  under  the  act  of  Congress 
approved  June  30,  1902,  which  provides, 
amongst  other  things,  that  'any  agreement  or 
conveyance  of  any  kind  or  character  violative 
of  any  of  the  provisions  of  this  paragraph, 
shall  be  absolutely  void  and  not  susceptible 
of  ratification  In  any  manner,  and  no  rule  of 
estoppel  shall  ever  prevent  the  assertion  of 
Its  Invalidity.' 

"Recommendations.  I  therefore  recom- 
mend that  the-  deed  set  out  in  the  plaintiff's 
original  bill  of  complaint  herein  and  the  deed 
set  out  in  the  defendants'  supplemental  an- 
swer herein  be  canceled  by  the  court  and 
held  for  naught,  and  that  the  defendants  be 
required  to  reconvey  the  saoie  to  the  plaintiff. 
Perry  Colbert 

"All  of  which  is  respectfully  submitted. 
'Thomas  A.  Sanson, 

"Master  In  Chancery." 

On  the  5th  day  of  May,  1906,  the  plaintiff 
by  leave  of  court  filed  a  supplemental  bill,  and 
alleges  and  shows  to  the  court  that  at  the 
time  this  action  was  Instituted  said  Perry 
Colbert  was  a  minor  under  the  age  of  21; 
that  he  has  since  become  an  adult  over  the 
age  of  21 ;  that  said  Perry  Colbert  Is  of  un- 
somid  mind  and  Incompetent  to  transact  his 
own  business  and  protect  his  own  Interest; 
that  he  has  no  property  except  his  allotment  as 
a  Creek  freedman  in  the  Creek  Nation,  which 
consists  of  100  acres  of  land  lying  adjacent  to 
the  town  of  Inola;  that  plaintiff  executed  a 
deed  to  the  defendant  Alfrey  for  120  acres  of 
said  land  for  the  grossly  Inadequate  considera- 
tion of  $550,  when  said  land  was  then  worth 
the  sum  of  $2,700;  that  after  the  special  mas- 
ter found  from  the  evidence  that  plaintiff 
was  a  minor  at  the  time  he  executed  the  said 
deed  to  defendants,  defendants  procured  from 
him  another  deed,  pretending  to  convey  the 
said  120  acres  of  land,  for  the  sum  of  fS; 
that  said  deed  was  an  attempt  upon  the  part 
of  defendants  to  procure  from  plaintiff  a  rati- 
fication of  his  deed  executed  and  delivered  to 
them  while  he  was  a  minor;  that  both  of 
said  deeds  are  void ;  that  plaintiff  has  no  oth- 
er property  except  his  homestead,  which  he 
has  leased  since  the  commencement  of  this 
suit  for  a  term  of  five  years  for  the  sum  of 
|10;  that  defendants  know  that  plaintiff  Is 
poor  and  Ignorant  and  absolutely  incompe- 
tent to  transact  his  own  business  and  pro- 
tect bis  rights;  and. that  the  consideration 
paid  plaintiff  by  defendants  is  a  grossly 
Inadequate  consideration,  notwithstanding 
which  plaintiff  alleges  that  the  defendants 
are  seeking  and  will  continue  to  try  to  get 
the  title  and  possession  of  said  property  from 
plaintiff.  He  prays  that  the  court  appoint 
the  plalntifTs  father,  James  Colbert,  or  some 
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honest  white  man,  as  guardian  for  plaintiff, 
said  Perry  Colbert,  to  take  charge  of  said 
allotment;  to  cancel  said  deeds  and  restore 
possession  of  said  property  to  the  guardian 
of  plaintiff ;  that  defendants  and  their  agents 
be  perpetually  enjoined  from  Interfering  with 
the  said  property  or  the  possession  thereof; 
and  for  costs. 

On  same  day  defendants  file  motion  to  dis- 
miss this  cause  of  action,  as  follows: 

"(1)  Because  Perry  C!olbert  Is  over  21  years 
of  age  and  Is  not  prosecuting  this  cause  of 
action  in  bis  own  name,  but  by  James  Col- 
bert as  his  next  friend.  (2)  Because  James 
Colbert  has  no  legal  authority  to  prosecute 
this  suit  as  the  next  friend  of  Perry  Col- 
bert, who  is  now  over  21  years  of  age." 

And  on  the  same  day  the  defendants  file 
exceptions  to  the  master's  report,  as  fol- 
lows: 

"Exceptions  to  Master's  Report.  Come  the 
defendants,  R.  J.  Alfrey  and  G.  D.  Carl,  and 
except  to  the  master's  report  filed  In  this 
cause  on  the  4th  day  of  May,  1906,  for  the 
following  reasons,  to  wit:  (1)  The  master 
erred  in  holding  that  the  second  deed  made 
by  plaintiff  to  the  defendant  was  void  under 
the  act  of  Congress  approved  June  30,  1902. 
(2)  The  master  erred  In  holding  that  the  act 
of  Congress  approved  June  30,  1902,  has  any- 
thing to  do  with  the  validity  or  Invalidity 
of  the  deed  executed  by  the  plaintiff  In  this 
cause.  (3)  The  master  erred  In  recommend- 
ing that  the  original  deed  set  out  In  plain- 
tiff's original  bill  of  complaint  herein  should 
be  canceled,  as  this  question  was  not  refer- 
red to  him.  (4)  The  master  erred  in  holding 
that  the  deed  set  out  In  the  supplemental 
answer  herein  should  be  canceled.  (5)  The 
master  erred  In  not  holding  that  said  deed 
set  out  in  defendabts'  supplemental  answer 
conveyed  a  good  title  to  the  defendant  R. 
J.  Alfrey." 

On  the  23d  day  of  July,  1906,  the  court, 
being  fuliy  advised  In  the  premises,  doth 
render  decree,  to  which  decree  both  plaintiff 
and  defendants  at-  the  time  excepted.  On 
the  25th  day  of  July,  1906,  a  decree  hereto- 
fore rendered  Is  filed,  which  Is  as  follows: 

"Decree.  On  this  the  23d  day  of  July, 
1906,  came  on  to  be  beard  the  above-enti- 
tled cause,  and  thereupon  comes  the  plaintiff, 
by  his  solicitor,  Robert  F.  Blair,  and  the  de- 
fendants, by  their  solicitors,  De  Roos  Bailey 
and  Charles  O.  Watts,  and  thereupon  this 
cause  was  submitted  to  the  court  upon  the 
complaint  of  plaintiff,  filed  herein  June  28, 
1904,  and  the  supplemental  bill,  filed  May 
5,  1006,  the  answer  of  defendants,  filed  here- 
in December  14,  1904,  the  supplemental  an- 
swer filed  December  16,  1905,  the  report  of 
Peter  Deicbman,  special  master,  filed  here- 
in December  21,  1905,  the  report  of  Thomas 
A.  Sanson,  master  In  chancery,  filed  herein 
May  4,  1906,  and  the  exceptions  of  the  de- 
fendants thereto,  together  with  all  the  evi- 
dence taken  In  this  case.  The  court,  having 
heard  and  fully  understood  the  same,  and 


having  heard  the  argument  of  counsel,  and 
being  well  and  fully  advised,  does  find:  That 
plaintiff.  Perry  Colbert,  is  a  citizen  of  the 
Creek  Nation,  being  a  freedman  enrolled 
upon  the  freedman  roll  thereof,  and  as  such 
he  was  the  owner  of  an  allotment  described 
as  the  south  half  of  the  northwest  quarter, 
lees  .85  acres  occupied  as  right  of  way  by 
the  Kansas  and  Arkansas  Valley  Railroad, 
and  lots  5  and  6,  In  section  4,  township  19 
north,  range  17  east  of  the  Indian  meridian, 
the  same  being  120.24  acres,  lying  adjacent 
to  the  town  of  Inola,  Indian  Territory;  that 
on  the  25th  day  of  April,  1904,  defendants 
procured  from  plaintiff  a  deed  with  cove- 
nants of  general  warranty  to  the  above-de- 
scribed property,  which  deed  was  taken  in 
the  name  of  defendant  R.  J.  Alfrey;  that  at 
the  time  said  deed  was  made  plaintiff  was 
a  minor,  under  the  age  of.  21;  that  after 
the  filing  of  the  special  master's  report  herein 
defendants  took  from  plaintiff  a  second  deed 
to  said  property,  which  deed  the  court  finds 
was  executed  after  plaintiff  became  of  age, 
and  was  Intended  to  be,  and  was  In  fact,  a 
ratification  of  his  first  deed  given  to  de- 
fendant Alfrey  as  aforesaid.  The  court  fur- 
ther finds  that  plaintiff  was  a  minor  at  the 
time  the  first  deed  was  executed,  but  that 
he  had  arrived  at  his  majority  at  the  time 
the  second  deed  was  executed:  that  at  the 
time  the  second  deed  was  executed  there  was 
no  other  consideration  than  the  amount  paid 
for  the  first  deed,  except  $5.  The  court 
further  finds  that  plaintiff,  at  the  time  of 
executing  the  first  and  second  deeds,  was  In- 
experienced ;  that  bis  education  and  training 
was  limited;  that  plaintiff  was  of  weak 
and  feeble  mind,  and,  although  not  insane, 
bis  case  comes  within  the  category  where  his 
property  should  be  placed  in  the  bands  of 
a  curator;  that  the  consideration  paid  plain- 
tiff by  defendants  was  wholly  inadequate. 
It  Is  therefore  ordered,  adjudged,  and  de- 
creed by  the  court  that  both  the  deeds  of  con- 
veyance above  described  be,  and  the  same 
are  hereby,  canceled,  set  aside,  and  held  for 
naught,  and  that  the  defendants  are  hereby 
perpetually  enjoined  from  disposing  of  any 
of  the  land  above  described,  or  any  part 
thereof;  that  the  plaintiff.  Perry  Colbert, 
refund  to  the  defendants,  within  one  year 
from  the  date  thereof,  all  moneys  paid  to 
him  for  and  on  account  of  the  purchase  of 
said  lands,  which  the  court  finds  to  t>e  five 
hundred  and  fifty-five  dollars  ($555.00),  with 
Interest  at  the  rate  of  6  per  cent  per  annum 
from  the  d^te  of  the  payment  thereof,  for 
which  defendants  shall  have  a  Hen  upon  the 
lauds  of  the  plaintiff  for  the  sums  of  money; 
that  upon  the  payment  of  the  said  simis  of 
money,  together  with  the  interest  as  afore- 
said, by  the  plaintiff.  Perry  Colbert,  the  de- 
fendant R.  J.  Alfrey  will  make,  execute,  and 
deliver  to  plaintiff,  Perry  Colbert,  or  bis 
heirs,  or  assigns,  or  legal  representatives, 
a  quitclaim  deed  for  the  above  described 
premises.    The  court  fnrthec-'Orders  that  aU 
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costs  of  this  action  still  dne  shall  be  paid 
equally  by  the  plaintiff  and  the  defendants, 
each  paying  one-half. 

"Iionls  Sulzbacher, 
"Judge  of  the  United  States  Court,  Western 
District,  Indian  Territory." 
On  the  31st  day  of  October,  1906,  appel- 
lants flle  prayer  for  appeal,  which  Is  allowed, 
and  18  assignments  of  error,  and  appeal 
bond.  On  the  2eth  day  of  October,  1906, 
plaintiff  filed  petition  for  appeal,  which  was 
allowed,  and  filed  cross-assignment  of  er- 
rors, and  the  ease  was  brought  to  this  court 
by  appeal. 

Chas.  G.  Watts,  L.  B.  Fant,  and  De  Roos 
Bailey,  for  appellants.  Robert  F.  Blair,  Sol., 
for  -appellee. 

TOWNSEND,  J.  (after  stating  the  facts  as 
above).  The  appellants  have  filed  20  assign- 
ments of  error,  as  follows : 

"(1)  The  court  erred  In  not  dismissing 
plalntlfTs  complaint  for  want  of  equity. 

"(2)  The  court  erred  In  not  holding  that  the 
amonnt  of  money  paid  by  defendants  to 
plaintiff  when  the  first  deed  was  executed, 
taken  In  connection  with  the  amount  paid 
when  the  second  deed  was  executed,  constitut- 
ed a  good  consideration  for  the  execution  of 
said  second  deed. 

"(3)  The  court  erred  in  not  sustaining  de- 
fendants' exceptions  to  the  fifth  finding  of 
the  special  master,  which  is  as  follows: 
•That  the  preponderance  of  the  testimony 
goes  to  show  that  the  plaintiff  was  born  the 
latter  part  of  March,  1884,  and  was  20  years 
old  at  the  time  he  executed  the  deed  sought 
to  be  set  aside  by  this  action,  and  at  the 
time  of  the  filing  of  the  complaint  herein.' 

"(4)  The  court  erred  in  not  sustaining  de- 
fendants' exceptions  to  special  master's  sev- 
'enth  finding  of  fact,  which  is  as  follows: 
'That  the  price  paid  by  the  defendants,  $550, 
for  said  premises,  is  grossly  inadequate,  is 
shown  by  a  preponderance  of  the  evidence. 
6.  D.  Carl,  one  of  the  defendants,  and  who 
was  to  have  one-half  of  the  profits,  testifies 
that  he  bad  sold  the  said  premises  for  $2,700, 
and  was  stopped  from  completing  said  sale 
by  the  brliiging  of  this  suit,  and  that  this 
was  within  two  months  after  the  purchase 
by  the  defendant  R.  J.  Alfrey  from  the  plain- 
tiff, and  that  there  had  been  no  improve- 
ments put  on  said  premises  during  that  time ; 
and  the  evidence  does  not  show  that  the 
premises  had  materially  enhanced  in  value.' 

"(5)  The  court  erred  in  not  sustaining  de- 
fendants' exception  to  the  ninth  finding  of 
fact  of  the  special  master,  which  is  as  fol- 
lows: 'It  is  contended  by  the  attorney  for 
the  defendants  that,  in  order  for  the  plain- 
tiff to  recover,  it  was  necessary  for  him  to 
make  a  tender  of  the  amount  received  by 
him.  The  question  does  not  appear  in  ei- 
ther the  complaint  or  answer,  and  therefore 
should  not  be  considered  by  the  court;  and, 
even  If  this  question  bad  been  properly  plead- 


ed, it  is  well  settled  that  an  Infant  need  not 
return  the  consideration,  if  he  has  squander- 
ed or  wasted  It.  Brewster  on  Conveyancing, 
f  321 ;  Cralg  v.  Van  Bebber,  100  Mo.  584,  13 
S.  W;.  906,  18  Am.  St.  Rep.  539. 

"(d)  The  court  erred  in  not  sustaining  de- 
fendants' exception  to  the  eleventh  finding  of 
fact  of  the  special  master,  which  Is  as  fol- 
lows: 'I  find  that  the  plaintiff,  Perry  Col- 
bert, was  at  the  time  of  the  execution  of  the 
deed  shown  in  item  1  of  this  report,  a  minor 
under  the  age  of  21  years,  and  that  by  act  of 
Congress  of  June  30,  1902,  hereinbefore  men-  • 
tloned,  and  which  was  not  changed,  so  far 
as  this  plaintiff  Is  concerned,  by  the  act  of 
April  21,  1904,  hereinbefore  mentioned,  said 
deed  is  absolutely  void,  and  not  susceptible 
of  ratification,  and  of  no  effect,  except  to 
cloud  the  title  of  the  plaintiff.' 

"(7)  The  court  erred  In  not  sustaining  de- 
fendants' exception  to  the  recommendations 
of  the  special  master,  which  are  as  follows, 
to  wit:  'I  therefore  recommend  that  the  said 
deed  in  controversy  herein  be  declared  null 
and  void  and  of  no  effect,  and  that  the  de- 
fendant R.  J.  Alfrey  be  required  to  execute 
a  quitclaim  deed  to  the  plaintiff.  Perry  Col- 
bert, reconveying  said  premises  back  to  said 
plaintiff,  in  order  to  clear  plaintiff's  title  to 
said  premises,  and  that  a  decree  be  made  and 
entered  accordingly.' 

"(8)  The  court  erred  In  not  sustaining  de- 
fendants' exception  to  the  finding  of  the  mas- 
ter in  chancery,  in  finding  that  the  second 
deed  made  by  plaintiff  to  defendants  was  an 
attempt  to  ratify  the  former  deed,  which  was 
delivered  during  the  minority  of  the  plain- 
tiff, and  was  void,  which  finding  Is  as  follows, 
to  wit:  'I  find  that  this  subsequent  deed  is 
an  attempt  made  by  the  parties  to  this  suit 
to  ratify  the  former  deed,  which  was  execut- 
ed and  delivered  by  the  minor  during  his  mi- 
nority.' 

"(9)  The  court  erred  in  not  sustaining  de- 
fendants* exception  to  the  conclusion  of  the 
master  in  finding  that  said  second  deed  was 
an  attempt  t6  ratify  the  prior  deed,  which 
was  void,  which  conclusion  is  as  follows,  to 
wit :  'From  the  foregoing  findings  of  fact  I 
conclude  that  such  attempted  ratification  on 
the  part  of  the  minor  is  absolutely  void,  un- 
der the  act  of  Congress  approved  June  30, 
1902,  which  provides,  among  other  things, 
that  "any  agi-eement  or  conveyance  of  any 
kind  or  character  violative  of  any  of  the  pro- 
visions of  this  paragraph  shall  be  absolutely 
void  and  not  susceptible  of  ratification  in  any 
manner,  and  no  rule  of  estoppel  shall  ever 
prevent  the  assertion  of  its  invalidity." ' 

"(10)  The  court  erred  In  finding  for  the 
plaintiff  In  the  case,  in  view  of  the  fourth 
finding  of  the  fact  of  the  special  master, 
which  is  as  follows:  'That  the  evidence  of- 
fered herein  is  very  uncertain,  indefinite, 
and  unsatisfactory  on  every  material  mat- 
ter ;  that  the  age  of  the  plaintiff  is  the  most 
important  question  Involved  herein.' 
'    "(11)  The  court  erred  In/flading  in  its  de- 
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cree  that  the  second  deed  taken  by  the  de- 
fendants was  a  ratlflcation  of  the  first  deed, 
which  finding  is  as  follows,  to  wit:  "That 
after  the  filing  of  the  special  master's  report 
herein  defendants  took  from  plaintiff  a  sec- 
ond deed  to  said  property,  which  deed  the 
court  finds  was  executed  after  plalntlfT  be- 
came of  age,  and  was  Intended  to  be,  and 
was  In  fact,  a  ratification  of  his  first  deed, 
given  to  defendant  Alfrey  as  aforesaid.' 

"(12)  The  court  erred  in  its  decree  in  find- 
ing that  the  plaintiff  was  a  minor  at  the 
time  the  first  deed  was  executed,  and  In  not 
.  finding  that  at  the  time  the  second  deed  was 
executed  the  $550  paid  at  the  time  the  first 
deed  was  executed  and  $5  paid  at  the  time  of 
the  execution  of  said  second  deed  gave  de- 
fendants a  good  title  to  the  land,  which  said 
finding  of  fact  Is  as  follows:  The  court  fur- 
ther finds  that  plaintiff  was  a  minor  at  the 
time  the  first  deed  was  executed,  but  that  he 
bad  arrived  at  his  majority  at  the  time  the 
second  deed  was  executed ;  that  at  the  time 
the  second  deed  was  executed  there  was  no 
other  consideration  than  the  amount  paid  for 
the  first  deed,  except  $5.' 

"(13)  The  court  erred  in  finding  that  the 
plaintiff,  at  the  time  of  the  execution  of  the 
deeds,  came  within  that  class  where  proper- 
ty should  be  placed  In  the  hands  of  a  curator, 
and  in  holding  that  the  amount  paid  plaintiff 
hy  defendants  was  wholly  Inadequate,  which 
finding  is  as  follows,  to  wit:  'The  court  fur- 
ther finds  that  the  plaintiff,  at  the  time  of 
executing  the  first  and  second  deeds,  was  in- 
experienced; that  bis  education  and  train- 
ing was  limited ;  that  plaintiff  was  of  weak 
and  feeble  mind,  and,  although  not  Insane, 
his  case  comes  within  the  category  where  bis 
property  should  be  placed  within  the  hands 
of  a  curator;  that  the  consideration  paid 
plaintiff  by  defendants  was  wholly  inade- 
quate.' 

"(14)  The  court  erred  in  rendering  its  de- 
cree in  said  case,  which  Is  as  follows :  'It  is 
therefore  ordered,  adjudged,  and  decreed  by 
the  court  that  both  the  deeds,  of  conveyance 
above  described  be,  and  the  same  are  hereby, 
canceled,  set  aside,  and  held  for  naught,  and 
that  the  defendants  are  hereby  perpetually 
enjoined  from  disposing  of  any  of  the  land 
above  described,  or  any  part  thereof;  that 
the  plaintiff,  Perry  Colbert,  refund  to  the 
defendants,  within  'one  year  from  the  date 
thereof,  all  moneys  paid  to  him  for  and  on 
account  of  the  purchase  of  said  lands,  which 
the  court  finds  to  be  five  hundred  fifty-five 
dollars  ($555.00),  with  Interest  at  the  rate  of 
6  per  cent,  per  annum  from  date  of  the  pay- 
ment thereof,  for  which  defendants  shall 
have  a  lien  upon  the  lands  of  the  plaintiff  for 
the  sums  of  money ;  that  upon  the  payment 
of  said  sum  of  money,  together  with  the  in- 
terest aforesaid,  by  the  plaintiff.  Perry  Col- 
bert the  defendant  B.  J.  Alfrey  will  make, 
execute,  and  deliver  to  plaintiff.  Perry  Col- 
bert, or  bis  heirs,  or  asslgns«  or  legal  rep- 


resentatives, a  quitclaim  deed  for  the  above 
described  premises.' 

"(15)  The  court  erred  In  rendering  a  decree 
Independent  of  the  findings  of  the  master  and 
special  master,  and  Ignoring  those  findings. 

"(16)  The  court  erred  In  not  sustaining  de- 
fendants' exception  to  the  special  master's 
report  allowing  in  evidence  the  affidavit  of 
Alec  Keys  and  Will  Ross. 

"(17)  The  court  erred  in  finding  for  the 
plaintiff  upon  the  evidence  Introduced,  which 
was  uncertain,  indefinite,  and  unsatisfactory 
upon  every  material  allegation,  even  accord- 
ing to  the  fourth  finding  of  the  special  mas- 
ter, which  Is  as  follows:  'That  the  evidence 
offered  herein  Is- very  uncertain,  indefinite^ 
and  unsatisfactory  on  every  material  mat- 
ter ;  that  the  age  of  the  plaintiff  Is  the  most 
Important  question  Involved  herein.' 

"(18)  The  court  erred  In  not  holding  that 
the  representations  made  by  him,  at  the  time 
the  first  deed  was  executed,  that  he  was  of 
age,  estopped  him  from  denying  that  he  was 
of  age  at  that  time. 

"(19)  The  court  erred  In  not  holding  that 
the  plaintiff  did  not  come  into  court  with 
clean  hands,  as  the  proof  shows  that  at  the 
time  the  first  deed  was  made  he  represented 
himself  to  be  of  age. 

"(20)  The  court  erred  In  not  holding  that 
the  second  deed,  executed  after  plaintiff  was 
of  age,  without  any  fraud  or  undue  Influence 
on  part  of  defendants,  gave  defendants  a 
good  title,  regardless  of  the  question  of  age 
of  plaintiff  at  the  time  of  the  execution  of  the 
first  deed." 

But  appellants  say:  "We  confidently  sub- 
mit this  cause  upon  the  propositions  contain- 
ed In  the  recapitulation  of  said  assignments 
of  error,  under  five  different  heads,  as  fol- 
lows: (1)  That  the  weight  of  the  evidence 
shows  that  plaintiff  was  of  age  when  the 
first  deed  was  executed,  and  that  the  c<»; 
slderation  paid  him  was  adequate.  (2)  That 
there  Is  no  equity  in  the  complaint  of  plain- 
tiff, because  he  did  not  return  or  offer  to  re- 
turn the  consideration  paid  him  by  defend- 
ants, and  for  this  reason  the  court  should 
have  dismissed  the  complaint  (3)  That 
there  was  no  equity  In  complaint  of  plain- 
tiff, because  the  proof  shows  that  the  sale 
was  made  as  a  consequence  of  false  represen- 
tation as  to  his  age  made  by  plaintiff  to  de- 
fendants, and  that  therefore  he  did  not  and 
could  not  come  Into  a  court  of  equity  with 
clean  hands.  (4)  That,  if  the  first  deed  was 
void  at  time  of  its  execution  on  account  of 
plaintiff's  minority,  he  subsequently  ratified 
or  afllrmed  the  same  after  he  became  of  age 
by  executing  the  second  deed.  (5)  That,  If 
the  first  deed  could  not  be  ratified  or  affirm- 
ed, the  second  deed  conveyed  title  as  an  orig- 
inal conveyance;  that  the  $550  paid  when 
first  deed  was  executed,  together  with  the 
$5  paid  when  the  second  deed  was  executed, 
made  a  good  and  sufficient  consideration  for 
the  execution  of  the  second  deed ;  that  there 
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la  no  finding  of  master  or  court  In  the  case 
■bowing  there  was  fraud  or  undue  Influence 
naed  to  Induce  plaintiff  to  execute  second 
deed ;  and  tbat.  If  the  other  points  should  be 
resolved  against  apiwUants,  on  this  one  alone 
the  court  should  have  rendered  decree  for 
them." 

Appellants  first  make  a  statement  of  the 
testimony  by  the  different  wltneaaes,  and  an 
argument  that  from  tbat  testimony  the  con- 
clusion of  the  special  master,  Peter  Delcb- 
man,  that  Periy  Colbert  was  a  minor,  was 
incorrect.  In  bis  fourth  finding  the  special 
master  says  "tbat  tbe  evidence  offered  here- 
in Is  very  uncertain,  indefinite,  and  unsatis- 
factory on  every  material  matter;  tbat  tbe 
age  of  tbe  plaintiff  is  the  most  important 
question  involved  herein."  And  for  his  fifth 
finding  the  special  master  states  tbe  follow- 
ing: "Fifth.  That  the  preponderance  of  tbe 
testimony  goes  to  show  tbat  tbe  plaintiff 
was  twrn  tbe  latter  part  of  March,  1884, 
and  was  20  years  old  at  tbe  time  be  execut- 
ed the  deed  sought  to  be  set  aside  by  this 
action,  and  at  tbe  time  of  the  filing  of  tbe 
complaint  herein.  The  testimony  of  Gabriel 
Jamison,  who  principally  raised  the  plaintiff, 
what  little  raising  be  got,  and  who  seems  to 
be  a  citizen  of  tbe  Creek  Nation  of  more  in- 
telligence than  ordinary,  fltxes  the  age  of 
the  plaintiff  by  one  of  bis  own  children. 
Be  also  explains  why  tbe  record  in  the 
Dawes  Commission  shows  the  plaintifTs  age 
to  have  been  18  on  June  IS,  1901."  We  have 
examined  the  entire  testimony  and  record  in 
tbis  case,  and  must  concur  in  the  statement 
of  the  special  master  that  "tbe  evidence  of- 
fered herein  Is  very  uncertain,  indefinite,  and 
unsatisfactory  on  every  material  matter," 
and  in  view  of  the  fact  that  tbe  master  has 
foTuid  by  a  preponderance  of  the  testimony 
that  Perry  Colbert  was  a  minor  at  tbe  time 
of  tbe  execution  of  the  deed,  in  which  find- 
ing the  court  concurs,  we  do  not  feel  at  lib- 
erty to  interfere  with  the  conclusions  arrived 
at  by  both  the  master  and  the  court  It 
thus  having  been  determined  that  Perry 
Colbert  was  a  minor,  we  find  that  the  act  of 
Congress  of  June  30,  1902,  entitled  "An  act 
to  ratify  and  confirm  a  supplemental  agre^ 
ment  wltb  the  Creek  tribe  of  Indians  and 
for  other  purposes,"  In  tbe  first  part  of  sec- 
tion 16  thereof,  reads  as  follows:  "Lands 
allotted  to  citizens  shall  not  In  any  manner 
or  at  any  time  be  encumbered,  taken  or  sold 
to  secure  or  satisfy  any  debt  or  obligation, 
nor  be  alienated  by  tbe  allottee  or  his  heirs, 
before  the  expiration  of  five  years  from  the 
date  of  tbe  approval  of  this  supplemental 
agreement,  except  with  the  approval  of  the 
Secretary  of  the  Interior."  Under  this  act 
an  allottee  was  not  permitted  to  alienate  bis 
allotment  tmtil  the  expiration  of  five  years- 
from  Jane  30,  1902.  And  in  the  same  sec- 
tion it  is  further  provided:  "Any  agreement 
or  conveyance  of  any  kind  or  character  vio- 
lative of  any  of  the  provisions  of  this  para- 
graph, shall  l>e  absolutely  void  and  not  sus- 


ceptible of  ratification  in  any  manner,  and 
no  rule  of  estoppel  shall  ever  prevent  tbe 
assertion  of  Its  Invalidity."  This  sixteenth 
section  is  still  in  force,  except  as  modified 
by  another  act  of  Congress  of  April  21,  190*, 
which  provides:  '*A1I  the  restrictions  upon 
tbe  alienation  of  lands  of  all  allottees  of 
either  of  tbe  five  civilized  tribes  of  Indians, 
who  are  not  of  Indian  blood,  except  minors, 
are,  except  as  to  homesteads,  hereby  remov- 
ed." It  thus  appears  that  If  Perry  Colbert 
was  a  minor,  and  under  tbe  act  of  April  21, 
1904,  the  restrictions  were  removed,  he,  be- 
ing a  minor,  was  an  exception,  and  his  re- 
strictions were  consequently  not  removed; 
and  under  the  provisions  of  section  IC,  above 
quoted,  his  conveyance,  made  while  a  minor, 
was  absolutely  void. 

Tbe  defendants  filed  a  supplemental  an- 
swer on  tbe  16th  day  of  December,  1906, 
stating  that  since  tbe  filing  of  their  original 
answer  Perry  Colbert,  on  tbe  21st  day  of 
November,  1905,  had  executed  another  war- 
ranty deed  to  the  defendant  Alfrey,  and  that 
at  the  time  of  the  execution  of  this  warranty 
deed  Perry  Colbert  was  over  21  years  of  age. 
It  appears  from  the  record  that  this  supple- 
mental answer  was  withdrawn  from  the 
special  master,  Peter  Delchman,  and  referred 
to  the  regular  master,  Thomas  A.  Sanson, 
who,  on  tbe  4tb  day  of  May,  1900,  files  bis 
report,  and  states  as  follows:  "I  find  tbat 
since  the  institution  of  this  suit,  and  since 
the  said  Perry  Colbert  attained  his  majority, 
be  attempted  to  ratify  the  original  deed  here- 
in, and  executed  another  deed  to  tbe  defend- 
ant Alfrey  for  a  consideration  of  $S.  I  find 
that  this  subsequent  deed  is  an  attempt 
made  by  tbe  parties  to  tbis  suit  to  ratify 
the  former  deed,  which  was  executed  and 
delivered  by  the  minor  during  bis  minority. 
From  the  foregoing  findings  of  fact  I  con- 
clude that  such  attempted  ratification  on  tbe 
part  of  the  minor  is  absolutely  void,  under 
the  act  of  Congress  approved  June  30,  1902, 
which  provides,  amongst  other  things,  that 
'any  agreement  or  conveyance  of  any  kind 
or  character  violative  of  any  of  tbe  provi- 
sions of  this  paragraph,  shall  be  absolutely 
void  and  not  susceptible  of  ratification  in 
any  manner,  and  no  rule  of  estoppel  shall 
ever  prevent  the  assertion  of  its  invalidity'  " 
— and  recommends  that  tbe  deed  set  out  in 
the  plaintiff's  original  bill  of  complaint  here- 
in, and  the  deed  set  out  in  the  defendants' 
supplemental  answer  herein,  be  canceled  by 
tbe  court  and  held  for  naught,  and  that  the 
defendants  be  required  to  convey  the  same  to 
plaintiff,  Perry  Colbert  But  appellants  say: 
"It  will  be  seen  tbat  section  10  is  divided 
into  two  paragraphs.  The  last  paragraph 
refers  to  homesteads  exclusively,  and,  as  the 
land  in  controversy  in  this  suit  is  not  the 
homestead  of  tbe  allottee,  tbat  doctrine  would 
not  apply  In  this  case.  The  provision  refer- 
red to  provides  'that  any  agreement  or  con- 
veyance of  any  kind  or  cliaracter  violative 
of  any  of  the  provisions  of  this  paragraph, 
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shall  be  absolutely  void  and  not  susceptible 
of  ratification,'  etc.  It  is  clear,  we  tblnk, 
that  the  provision  does  not  apply  to  the  first 
paragraph  of  section  16."  But  the  appellee 
Insists  that  It  applies  to  all  lands  allotted 
to  any  of  the  citizens  of  the  Creek  Nation, 
and  that  the  finding  of  Thomas  A.  Sanson, 
master  in  chancery.  In  this  respect,  was  cor- 
rect, and  says:  "Commonly  speaking,  there 
are  two  paragraphs  in  this  section,  but  In  a 
legal  sense  the  entire  section  constitutes  a 
paragraph.  Webster  defines  "paragraph'  as 
follows:  'A  distinct  part  of  a  discourse  or 
writing;  any  portion  of  a  section  of  writing 
or  chapter  which  relates  to  a  particular 
point,  whether  consisting  of  one  sentence  or 
many  sentences.'  The  same  authority  de- 
fines 'section'  as  follows:  'In  books  and  writ- 
ing, a  distinct  part  or  portion;  the  subdivi- 
sion of  a  chapter;  the  division  of  a  law  or 
other  writing  or  instrument  In  laws  a  sec- 
tion is  sometimes  called  a  paragraph  or  ar- 
ticle.' "  And  he  further  insists  that  all  con- 
veyances in  violation  of  said  section  should 
be  void  and  not  susceptible  of  ratification, 
and  that  no  rule  of  estoppel  should  ever  pre- 
vent the  assertion  of  its  invalidity,  and  that 
the  restricted  and  technical  construction 
placed  upon  It  by  appellants  is  absurd;  for 
why  should  Congress  provide  against  the 
ratification  of  void  contracts  and  conveyan- 
ces of  homesteads,  consisting  of  40  acres  of 
land,  and  permit  the  ratification  of  void  con- 
tracts and  conveyances  of  120  acres  of  sur- 
irius  land?  Tlie  clause,  "Any  agreement  or 
conveyance  of  any  kind  or  character  viola- 
tive of  any  of  the  provisions  of  this  para- 
graph shall  be  absolutely  void  and  not  sus- 
ceptible of  ratification  In  any  manner,  and 
no  rule  of  estoppel  shall  ever  prevent  the  as- 
sertion of  its  invalidity,"  is  a  separate  and 
Independent  clause  In  said  section  16,  and  In 
our  judgment  It  applies  to  the  attempted 
ratification  of  any  of  the  deeds  prohibited 
in  said  section. 

It  is  the  contention  of  the  appellants  that 
Perry  Colbert,  the  appellee,  sold  bis  land  by 
reason  of  a  false  representation  to  appellants 
as  to  his  age,  and  insists  that  he  who  comes 
into  a  court  of  equity  must  come  with  clean 
hands,  and  states  that  In  Pomeroy's  Equity 
(volume  2,  {  945)  It  is  said:  "The  incapacity 
of  infants  to  enter  into  binding  contracts  Is 
the  same  in  equity  aa  in  law;  but  such  con- 
tracts are  generally  voidable  only,  and  may 
therefore  be  ratified  after  the  Infant  attains 
his  majority.  Fraud,  however,  will  prevent 
the  disability  of  infancy  from  being  made 
iivallable  in  equity.  If  an  infant  procures  an 
agreement  to  be  made  through  false  and 
fraudulent  representations  that  ho  is  of  age, 
a  court  of  equity  will  enforce  his  liability  as 
though  he  were  adult,  and  may  cancel  a  con- 
veyance or  executed  contract  obtained  by 
fraud."  The  special  master  In  his  report 
saya:  "It  Is  contended  by  the  attorney  for 
the  defendants  [appellants]  that  in  order  for 


the  plaintiff  to  recover  It  was  necessary  for 
him  to  make  a  tender  of  the  amount  received 
by  him.  This  question  does  not  appear  In 
either  the  complaint  or  answer,  and  theref(n« 
should  not  be  considered  by  the  court"  The 
special  master  further  finds  that  the  appel- 
lee was  very  Ignorant  and  inexperienced  In 
all  business  matters,  and  that  the  price  paid 
by  the  defendants,  $550,  for  said  premises.  Is 
grossly  Inadequate  is  shown  by  the  preponder- 
ance of  the  evidence.  O.  D.  Carl,  one  of  the 
defendants,  who  was  to  have  one-half  of  the 
profits,  testifies  that  he  bad  sold  the  premises 
for  $2,700,  and  was  stopped  from  completing 
said  sale  by  the  bringing  of  this  suit,  and 
that  this  was  within  two  months  of  the  pur- 
chase by  the  defendant  Alfroy  from  the 
plaintifT,  and  that  there  had  been  no  improve- 
ments put  on  the  premises  during  that  time, 
and  the  evidence  does  not  show  that  the 
premises  had  materially  enhanced  In  value; 
and  be  further  says  that  fraud  has  not  been 
conclusively  proved,  but  that  there  Is  some 
very  strong  evidence  to  support  It  Pome- 
roy's Equity,  {  927,  states:  "Although  the  ac- 
tual cases  in  which  a  contract  or  conveyance 
has  been  canceled  on  account  of  gross  Inade- 
quacy merely,  without  other  inequitable  inci- 
dents, are  very  few,  yet  the  doctrine  is  set- 
tled, by  a  consensus  of  decisions  and  dicta, 
that  even  in  the  absence  of  all  other  circum- 
stances, when  the  Inadequacy  of  price  Is  so 
gross  that  it  shocks  the  conscience  and  fur- 
nishes satisfactory  and  decisive  evidence  of 
fraud,  it  will  be  a  sufficient  ground  for  can- 
celing a  conveyance  or  contract  whether  ex- 
ecuted or  executory.  Even  then  fraud,  and 
not  Inadequacy  of  price,  is  the  true  and  only 
cause  for  the  interposition  of  equity  and  the 
iSrantlng  of  relief."  And  section  928  is  as  fol- 
lows: "•  •  •  When  the  accompanying 
Incidents  are  inequitable  and  show  bad  faith, 
such  as  concealments,  misrepresentations,  un- 
due advantage,  oppression  on  the  part  of  the 
one  who  obtains  the  benefit  or  Ignorance, 
weakness  of  mind,  sickness,  old  age.  Incapaci- 
ty, pecuniary  necessities,  and  the  like,  on  the 
part  of  the  other,  these  circumstances,  com- 
bined with  Inadequacy  of  price,  may  easily 
Induce  a  court  to  grant  relief,  defensive  or  af- 
firmative. It  would  not  be  correct  to  say 
that  such  facts  constitute  an  absolute  and 
necessary  ground  for  equitable  interposition. 
They  operate  to  throw  the  heavy  burden  of 
proof  upon  the  party  seeking  to  enforce  the 
transaction  or  claiming  the  benefits  of  it,  to 
show  that  the  other  acted  voluntarily,  know- 
ingly. Intentionally,  and  deliberately,  with 
full  knowledge  of  the  nature  and  effects  of 
his  acts,  and  that  his  consent  was  not  obtain- 
ed by  any  oppression,  undue  influence,  or  un- 
due advantage  taken  of  bis  condition,  situa- 
tion, or  necessItieB.  If  the  party  upon  whom 
the  burden  rested  should  succeed  in  thus 
showing  the  perfect  good  faith  of  the  transac- 
tion, it  would  be  sustained ;  if  he  should  fail, 
equity  would  grant  such  relief,  affirmatlTe  or 
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defenalve,  as  might  be  appr(H>riate.''  And  In 
section  947:  "By  the  8anie  analogy,  where 
a  person  is  illiterate  or  ignorant  of  the  na- 
ture and  extent  of  his  own  rights,  or  ig- 
norant of  the  nature  of  the  transaction  In 
which  he  Is  engaging,  and  acts  without  pro- 
fessional or  other  advice,  and  advantage  Is 
taken  of  his  condition  to  obtain  a  conveyance 
or  contract  upon  an  inadequate  considera- 
tion, or  otherwise  unfair,  equity  will  relieve 
by  setting  It  aside  or  defeating  Its  enforce- 
ment. The  relief  is  granted  on  the  ground 
that  there  was  not  an  intelligent  and  free 
consent" 

It  is  contended  by  the  appellants  that  the 
appellee  misrepresented  his  age,  and  perpe- 
trated a  fraud  In  Inducing  them  to  pay  $550 
for  the  land  In  controversy.  On  the  other 
band,  the  appellee  contends  that  the  money 
paid  to  him  while  a  minor  has  been  wasted 
and .  squandered,  and  that  consequently  he 
.should  not  be  compelled  to  return  the  same. 
The  court  below  found  that  plaintiff  at  the 
time  of  executing  the  first  and  second  deeds 
was  inexperienced;  that  his  education  and 
training  was  limited;  that  plaintiff  was  of 
weak  and  feeble  mind,  and,  although  not  in- 
sane, his  case  comes  within  the  category 
where  his  property  should  be  placed  in  the 
hands  of  a  curator;  that  the  consideration 
paid  by  defendants  was  wholly  Inadequate. 
But,  in  view  of  the  misrepresentations  made 
by  the  appellee  as  to  his  age,  we  thlnlc  the 
court  below  very  properly  ordered  that  the 
appellee  should  refund  to  the  defendants, 
within  one  year  from  the  date  thereof,  all 
moneys  paid  to  him  for  and  on  account  of 
the  purchase  of  said  lands,  which  the  court 
finds  to  be  $555,  with  Interest  at  the  rate  of 
6  per  cent,  per  annum. 

The  last  contention  of  appellants  is:  "That, 
if  the  first  deed  could  not  be  ratified  or  af- 
firmed, the  second  deed  conveyed  title  as  an 
original  conveyance;  that  the  $550  paid  when 
first  deed  was  executed,  together  with  the 
$5  paid  when  the  second  deed  was  executed, 
made  a  good  and  sufiicient  consideration  for 
the  execution  of  the  second  deed."  But  if 
the  $5.50  was  the  consideration  of  the  first 
deed,  which  the  master  and  court  found  to  be 
void,  then  how  can  that  be  a  consideration 
In  the  second  deed,  except  it  be  to  ratify  the 
void  deed?  The  only  consideration  moving 
between  the  parties  at  the  time  of  the  execu- 
tion of  the  second  deed  was  $5,  and  the  in- 
cluding of  the  $550  in  the  consideration  of  the 
second  deed  makes  conclusive  the  fact  that 
the  second  deed  was  an  attempt  to  ratify  the 
first  deed,  which  had  been  declared  to  be 
void. 

In  our  Judgment,  the  court  below.  In  Its  de- 
cree, arrived  at  a  Just  and  equitable  deter- 
mination of  the  facts  of  this  case,  and  his 
Judgment  Is  therefore  affirmed. 

GILIi,  O.  J.,  and  CLAYTON  and  LAW> 
RENCB,  JJ.,  concur. 


FARRINGTON  v.  STUCKET  et  al. 

(Court  of  Appeals  of  Indian  Territory.    Sept. 
26.  1907.) 

1.  Contracts  —  Validity  —  Public  Policy  — 
Bonds  fob  Railboad. 

A  contract  of  a  railroad  company  to  con- 
struct its  railroad  through  a  town  in  considera- 
tion of  a  bonus  i^  not  void  as  against  public 
policy,  BO  as  to  render  the  note  given  for  the 
bonus  unenforceable. 

fEM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracto,  i  570.] 

2.  Same. 

The  tionus  la  not  shown  to  be  for  the  bene- 
fit of  another  than  the  railroad  company,  so  as 
to  render  the  contract  therefor  void,  by  the  facts 
thnt  notes,  executed  to  trustees,  payable  on  con- 
dition of  a  railroad  being  constructed  to  a 
town,  were  assigned  to  K.,  trustee,  who  was  an 
officer,  director,  and  stockholder  of  the  company 
constructing  the  road,  and  of  the  railroad  com- 
pany ;  the  assignment  being  conditioned  that 
the  notes  should  be  void  if  the  road  was  not  so 
constructed, 

3.  Evidence— Parol  IJvidencx  to  Vabt  Con- 

TBACT. 

Where  plaintiff  executed  notes  to  trustees, 
payment  being  conditioned  only  on  construction 
of  a  railroad  to  M.,  and  the  trustees  made  a 
written  assignment  thereof  to  K.,  trustee,  re- 
citing that  the  consideration  thereof  was  the 
benefit  to  be  derived  from  construction  of  the 
road  to  such  town,  it  cannot  be  shown  that  part 
of  the  consideration  was  the  invalid  agreement 
that  no  depot  should  be  between  M.  and  another 
town,  by  oral  testimony  that  when  the  contract 
of  assignment  was  executed  the  person  who  rep- 
resented K.  assured  the  persons  who  made  the 
assignment  that  be  would  have  K.  make  such  an 
agreement  the  next  day. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20.  Evidence,  §{  1912-1928.] 

Appeal  from  the  United  States  Court  for 
the  Western  District  of  the  Indian  Territory ; 
before  Justice  Louis  Sulzbacher,  April  16, 
1906. 

Suit  by  Alonzo  J.  Farrington  against  W.  L. 
Stuckey,  trustee,  and  others.  From  a  Judg- 
ment sustaining  a  demurrer  to  the  complaint, 
plaintiff  appeals.    Affirmed. 

On  February  26,  1906,  the  plalnUff,  appel- 
lant here,  filed  his  complaint  In  equity  against 
W.  L  Stuckey,  trustee,  Wm.  Keneflck,  trus- 
tee, and  the  Wm.  Kenefick  Company,  defend- 
ants below,  appellees  here,  and  alleged  that 
on  the  18th  day  of  November,  1904,  to  secure 
the  payment  of  two  notes  of  $250  each,  and 
dated  the  18th  day  of  November,  1901,  one  of 
which  was  payable  on  or  before  the  1st  day 
of  June,  1905,  or  30  days  after  trains  were 
running  on  regular  schedule  Into  the  town  of 
Uenryetta  on  the  railroad  then  being  con- 
structed by  the  Wm.  Keneflck  Company  in  a 
southwesterly  direction  from  Muskogee,  Ind. 
T.,  and  the  second  payable  on  or  before 
September  1,  1905,  or  30  days  after  connec- 
tion is  made  with  some  railroad  south  of 
Uenryetta,  Ind.  T.,  by  the  extension  of  the 
railroad  now  being  built  by  the  Wm.  Kene- 
fick Company  In  a  southwesterly  direction 
from  Muskogee,  Ind.  T.,  through  Henryetta, 
Ind.  T.,  made  payable  to  W.  D.  Hudson,  John 
W.  Sullins,  and  Anthony  Crafton,  trustees. 


Digitized  by 


Google 


648 


104  SOUTHWESTERN  REPOBTEU. 


(Ind.  T. 


plaintiff  executed  to  said  trustees  a  deed  of 
trust  on  lota  11  and  12,  In  block  No.  5,  in 
Key  addition  to  the  town  of  Henryetta,  and 
on  lot  13  In  block  29  In  the  original  townslte 
of  Henryetta.  And  alleged:  That  plaintiff 
has  this  day  subscribed  tbe  sum  of  $500  for 
the  purpose  of  securing  tbe  building  of  the 
rallroiid  now  being  constructed  by  the  Wm. 
Keneflck  Company  in  a  southwesterly  direc- 
tion from  Muskogee,  Ind.  T.,  In  and  through 
the  town  of  Henryetta,  and  has  executed  his 
two  promissory  notes  of  even  date  herewith 
for  the  sum  of  $250  each,  with  interest  at  tbe 
rate  of  8  per  cent  per  annum  after  maturi- 
ty, payable  to  W.  B.  Hudson,  John  W.  Sul- 
lins,  and  Anthony  Crafton,  trustees,  or  their 
order;  one  of  said  notes  payable  June  1, 
1905,  as  above  alleged,  and  the  other  on  Sep- 
tember 1,  1905,  as  heretofore  alleged.  That 
said  trust  deed  is  made  to  secure  the  pay- 
ment of  said  promissory  notes,  and  if  default 
be  made  In  the  payment  of  said  notes,  or  ei- 
ther of  them,  at  the  time  they  become  due, 
then  said  trustees,  or  their  successors  or  as- 
signs, are  authorized  to  sell  said  premises  at 
public  auction  to  the  highest  bidder  for  cash, 
after  advertising  same  for  20  days-  by  post- 
ing notices,  giving  the  time,  place  and  terms 
of  sale  In  five  public  places  In  the  town  of 
Henryetta,  after  deducting  the  costs  and  ^- 
penses  of  sale,  and  apply  the  proceeds,  or 
so  much  thereof  as  may  be  necessary,  to  the 
satisfaction  of  said  notes,  and  the  remaind- 
er, if  any,  to  the  party  of  tbe  first  part 

Plaintiff  alleges  that,  prior  to  the  execu- 
tion of  the  said  trust  deed,  he  was  the  owner 
in  fee  simple  of  said  lots  above  described, 
and  but  for  said  deed  of  trust  Is  to-day  own- 
er In  fee  simple  of  said  lots.  Plaintiff  further 
alleges  that  the  $1  consideration  expressed 
in  said  deed  of  trust  was  never  paid  to 
plaintiff,  and  no  consideration  ever  moved 
from  said  trustees  to  plaintiff  for  the  mak- 
ing of  said  notes  and  deed  of  trust;  that 
said  notes  and  deed  of  trust  were  made 
and  executed  at  tbe  instance  of  the  defend- 
ant Wm.  KeneSck,  upon  his  representations 
that  the  railroad,  now  known  as  the  Missouri, 
Oklahoma  &  Gulf  Railroad,  then  being  built 
In  a  southwesterly  direction  from  Muskogee, 
by  the  Wm.  Keneflck  Company,  would  take 
its  course  and  be  constructed  on  a  direct  Hue 
from  Muskogee  down  a  certain  creek  known 
as  Wolf  creek,  tbe  nearest  point  to  which 
from  Henryetta  is  above  five  miles  distant 
And  said  defendant,  Wm.  Kenefick,  further 
states  that  unless  plaintiff,  together  with 
other  citizens  of  Henryetta,  should  raise 
him  (Wm.  Keneflck)  a  bonus  of  $20,000,  the 
said  Missouri,  Oklahoma  &  Gulf  Railroad 
would  not  be  constructed  through  Henry- 
etta, and  plaintiff  believed  said  threat  to  be 
true,  and  did  execute  said  notes  and  deed  of 
'trust  lu  manner  and  form  as  dictated  by  the 
defendant  Wm.  Keneflck;  that  plaintiff,  with 
d  large  number  of  other  citizens  of  Henryet- 
ta, executed  notes  and  deeds  of  trust  to  said 
trustees,  Hudson,  Sullins,  and  Crafton,  la  the 


aggregate  sum  of  $20,000.  That  Immediate- 
ly upon  the  execution  of  said  notes  tbe  said 
trustees  did  indorse  each  and  every  one  of 
said  notes  to  Wm.  Keneflck,  and  then  and 
there  made  what  purports  to  be  an  assign- 
ment of  said  deeds  of  trust  to  Win.  Keneflck, 
In  the  following  language:  "The  notes  se- 
cured by  this  trust  deed,  together  with  se- 
curity, are  assigned  to  Wm.  K«neflck  this  the 
21st  day  of  November,  1904.  Signed :  W.  B. 
Hudson,  John  W.  Sullins,  Anthony  Crafton, 
Trustees" — the  said  indorsement  being  made 
on  the  21st  day  of  November,  1904,  and  on 
the  same  day  tbe  following  contract  was 
signed  and  entered  into  by  and  between  the 
trustees  aforesaid,  Hudson,  Sullins,  and  Craf- 
ton, parties  of  tbe  first  part,  and  tbe  defend- 
ant Wm.  Kenefick  Company,  party  of  the 
second  part  Said  contract  contains,  among 
other  things,  the  following:  "That  whereas, 
for  and  in  consideration  of  tbe  benefit  to  l>e 
derived  from  the  construction  of  the  rail- 
road now  being  constructed  by  the  Wm. 
Kenefick  Company  in  a  southwesterly  direc- 
tion from  Muskogee,  Ind.  T.,  and  through 
the  town  of  Henryetta ;  and,  whereas,  vari- 
ous parties  interested  have  executed  their 
promissory  notes  secured  by  trust  deeds  pay- 
able to  the  orders  of  the  parties  of  the  first 
part,  and  to  be  by  them  used  for  the  pur- 
pose of  securing  tbe  building  of  said  railroad 
into  and  through  the  town  of  Henryetta,  to 
the  north  fork  south  of  Henryetta:  There- 
fore, in  consideration  of  the  delivery  and 
assignment  of  the  securities  above  referred 
to  amounting  to  twenty  thousand  dollars,  to 
Wm.  Kenefick,  trustee,  it  is  understood  and 
agreed,"  etc. 

Plaintiff  alleges  that  no  consideration  was 
ever  paid  by  AVm.  Kenefick  or  the  Wm.  Kene- 
flck Company,  or  by  any  other  person,  acting 
for  them,  or  as  their  agents,  for  tbe  assign- 
ment of  said  notes  and  mortgage  to  Wm. 
Keneflck,  and  that  said  contract  and  assign- 
ment of  said  notes  and  mortgage  are  wholly 
without  consideration.  Plaintiff  alleges  that 
It  was  agreed  by  and  between  the  parties  to 
the  foregoing  contract  that  It  should  con- 
tain a  provision  to  tbe  effect  that  no  depot  or 
townsite  should  ever  be  constructed  or  laid 
out  between  Henryetta,  Ind.  T.,  and  Dustin, 
Ind.  T.,  and  no  stops  or  stations  should  be 
recognized  by  the  said  railroad  company ;  and 
that  defendant  W.  L.  Stuckey  assured  said 
parties  of  the  first  part,  toegther  with  plain- 
tiff, that  the  defendant  Wm.  Keneflck  would 
send  a  written  statement  and  agreement  on 
tbe  following  day,  to  wit  the  22d  day  of  No- 
vember, 1004,  agreeing  that  no  such  stations, 
depots,  or  townsites  should  be  recognized, 
constructed  or  platted.  And  plaintiff  states 
that  said  defendant  wholly  neglected,  declin- 
ed, and  refused  to  sign  and  deliver  to  said 
plaintiff,  or  to  said  trustee,  the  said  written 
statement  and  agreement,  in  accordance  with 
said  assurance.  Plaintiff  states  that  the  said 
agreement  not  to  erect  and  construct  depot 
and  station  at  any  point  between  said  towa 
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of  Henryetta  and  Dustin  Is  Toid  the  same 
being  against  public  policy,  and  ought  not  to 
be  enforced,  and  tbat  said  promise  was  the 
only  consideration  given  by  defendants  and 
trustees  to  plaintiff  for  the  execution  and 
assignment  of  said  notes  and  deeds  of  trust 

Plaintiff  further  alleges  that  at  the  time  of 
making  the  said  agreement  the  defendants 
Wm.  Keneflck  and  the  Wm.  Keneflck  Com- 
pany were  engaged  in  locating  and  construct- 
ing the  Missouri,  Oklahoma  A  Gulf  Railroad 
for  the  Missouri.  Oklahoma  &  Quif  Railroad 
Company;  that  Wm.  Keneflck,  trustee,  who 
negotiated  said  agreement,  and  to  whom  the 
■aid  notes  and  deed  of  trust  were  assigned, 
was  at  the  time  of  the  execution  of  said  notes 
and  deed  of  trust,  and  at  the  time  of  their 
assignment  by  said  trustees  to  the  said  Wm. 
Keneflck,  a  stockholder  and  director  and  the 
president  of  the  Wm.  Keneflck  Company,  and 
was  also  a  stockholder  and  director  and  the 
president  of  the  Missouri,  Oklahoma  k  Gulf 
Railroad  Company;  that  the  said  railroad 
company  was  at  that  time,  and  is  now,  a 
separate  and  distinct  company,  and  in  no 
wise  connected  with  the  Wm.  Keneflck  Com- 
pany, except  that  some  of  the  stockholders  in 
said  Wm.  Keneflck  Company  were  also  stock- 
holders in  the  railroad  company,  and  defend- 
ants were  locating  and  constructing  said  rail- 
road for  said  company ;  that  in  causing  said 
road  to  be  built  by  way  of  Henryetta  it  was 
necessary  to  deflect  the  same  from  its  most 
natural  and  cheapest  route  a  great  number  of 
miles,  namely,  four  miles,  at  a  great  addi- 
tional cost  to  the  railroad  company,  viz., 
■bout  $50,000.  And  plaintiff  says  that  the 
said  agreement,  on  defendant  Wm.  Keneflck's 
part,  to  influence  the  location  of  said  rail- 
road, for  which  location  the  said  notes  and 
mortgages  were  presumed  to  have  been  as- 
signed to  Wm.  Keneflck  by  said  trustees,  was 
and  is  contrary  to  public  policy  and  void. 

Plaintiff  further  states  that  Wm.  Keneflck, 
who  negotiated  said  contract  with  plaintiff, 
through  said  trustees,  was  at  the  time  a  stock- 
holder, officer,  and  director  of  the  said  rail- 
road company;  that  he  went  to  Henryetta, 
where  the  plaintiff  resides,  and  represented  to 
plaintiff  that  he  could  control  and  induce  the 
location  and  construction  of  the  said  railroad 
by  way  of  Henryetta,  and  would  do  so  if  the 
plaintiff  and  other  citizens  of  the  town  of 
Henryetta  would  donate  the  sum  of  $20,000 
and  a  right  of  way  14  miles;  that  said 
Wm.  Keneflck  then  and  there  Informed  the 
plaintiff  that  unless  the  plaintiff  and  other 
citizens  acceded  to  his  demands  to  pay  the 
said  sum  of  money  to  him  (Wm.  Keneflck)  the 
said  railroad  would  not  be  constructed  by 
way  of  Henryetta,  but  would  be  constructed 
along  the  line  of  a  preliminary  survey  five 
miles  east  of  Henryetta ;  that  to  prevent  the 
location  and  building  of  said  road  along  the 
said  preliminary  survey,  to  the  exclusion  of 
the  said  town  of  Henryetta,  plaintiff  was 
forced  and  agreed  to  pay  to  Wm.  Keneflck, 
trustee,  S500,  and  did  execute  his  said  note 


and  deed  of  trust  in  manner  and  form  as 
aforesaid ;  that  said  defendants,  by  virtue  of 
the  said  assignments  of  said  notes  and  deed 
of  trust,  made  by  said  trustees  to  Wm.  Kene- 
flck, and  by  virtue  of  the  further  assignment 
of  the  same  by  Wm.  Keneflck  to  W.  L.  Stuck- 
ey,  and  by  virtue  of  the  power  of  sale  contain- 
ed In  said  deed  of  trust,  the  said  W.  L.  Stuck- 
ey  has  had  for  sale,  and  is  threatening  to  sell, 
the  lots  belonging  to  plaintiff;  that  he  has 
posted  notices  In  and  about  Henryetta,  and 
has  Inserted  notices  In  the  Henryetta  Free 
Lance,  a  newspaper  having  a  bona  flde  cir- 
culation In  the  Western  district  of  Indian 
Territory,  to  the  effect  that  he,  the  said  W. 
L.  Stuckey,  will  offer  for  sale  on  the  28tb  day 
of  February,  1906,  the  said  property,  to  the 
highest  bidder  cash  in  hand.  Plaintiff  says 
that,  unless  defendants  be  restrained  from 
selling  said  property,  he  will  suffer  great  and 
irreparable  injury ;  tbat  a  cloud  will  be  plac- 
ed upon  his  title  to  said  lots.  Plaintiff  states 
that  he  has  no  adequate  remedy  at  law,  and 
prays  that  a  temporary  injunction  be  Issued 
to  restrain  said  sale,  and  enjoin  and  restrain 
said  defendants  from  proceeding  under  the 
power  of  sale  contained  in  said  deed  of  trust, 
and  tbat  upon  a  final  hearing  said  notes  and 
deed  of  trust  be  declared  void  and  illegal, 
and  that  the  same  be  canceled  and  held  for 
naught,  and  that  said  injunction  be  made  per- 
petual upon  a  final  hearing. 

On  the  same  day,  the  26th  day  of  February, 
1906,  the  Judge  in  chambers  grants  a  tempo- 
rary Injunction  herein,  restraining  and  en- 
joining the  within  named  defendants,  their 
agents,  attomeyst  solicitors,  employes,  and 
representatives,  from  selling  or  offering  to 
sell  or  further  proceeding  under  the  power 
of  sale  in  the  within  named  deed  of  trust, 
until  the  further  order  of  this  court  On  the 
16th  day  of  April,  1906.  defendants  filed  de- 
murrer to  the  complaint  of  the  plaintiff,  as 
follows :  "Comes  now  the  defendants,  W.  L. 
Stuckey,  trustee,  Wm.  Keneflck,  trustee,  and 
the  Wm.  Kenefick  Company,  defendants  in 
the  above-entitled  cause,  and  demur  to  the 
plaintlfTs  complaint,  and  say:  (1)  Said  com- 
plaint does  not  state  facts  sufficient  to  war- 
rant the  relief  prayed.  (2)  The  first  para- 
graph of  said  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  (3) 
The  second  paragraph  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  or 
entitle  plaintiff  to  the  relief  prayed  In  said 
complaint.  Defendants  pray  that  said  bllt 
be  dismissed  for  want  of  equity,  and  said  tem- 
porary restraining  order  be  dissolved."  On 
the-  same '  day,  the  16th  day  of  April,  1906, 
defendant's  demurrer  to  plaintiff's  complaint 
Is  heard  and  sustained  by  the  court,  and  the 
complaint  dismissed  for  want  of  equity  at 
the  cost  of  the  plaintiff,  to  which  the  plaintiff 
at  the  time  excited,  and  prayed  an  appeal 
to  this  court  On  the  4th  day  of  May,  190G, 
plaintiff  files  petition  for  appeal,  which  on 
the  same  day  was  allowed,  and  on  same  day 
plaintiff  files  14  assignments  of  error.     On 
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same  day  be  flied  appeal  and  supersedeas 
bond,  and  tbe  case  was  brongbt  to  tbis  court 
by  appeaL 

W.  M.  Mattbews,  for  appellant.     W.  L. 
Stuckey  and  Preston  C.  West,  for  appellees. 


TOWNSEND,  J.  (after  stating  the  facts  as 
above).  Tbe  appellant  bas  filed  14  assign- 
ments of  error,  as  follows:  "(1)  Tbat  tbe 
court  erred  in  sustaining  tbe  defendants'  de- 
murrer to  plaintiff's  complaint  (2)  Tbat  tbe 
court  erred  in  holding  tbat  tbe  plaintifTa 
complaint  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action.  (3)  Tbe  court 
erred  In  holding  tbat  tbe  contract  on  the  part 
of  the  defendants  with  tbe  said  trustees,  W. 
B.  Hudson,  John  W.  Sulllns,  and  Anthony 
Grafton,  to  Influence  the  construction  of  tbe 
Missouri,  Oklahoma  &  Oulf  Railroad  into  and 
through  tbe  town  of  Henryetta,  is  not  con- 
trary to  public  policy  and  void,  and  that  the 
notes  given  In  consideration  of  said  contract 
with  their  security,  the  deed  of  trust,  are  not 
void  as  against  public  policy,  and  without 
consideration.  (4)  Tbe  court  erred  In  not 
holding  tbat  tbe  said  notes  executed  by  the 
said  plaintift  to  said  trustees  and  assigned 
by  them  to  the  defendant,  William  Keneflck, 
trustee,  and  by  William  Keneflck,  trustee,  to 
W.  L.  Stuckey,  trustee,  were  given  In  consid- 
eration of  a  contract  which  is  void  as  against 
public  policy,  and  tbat  the  said  notes  given 
in  consideration  of  said  contract  are  also 
void.  (5)  Tbe  court  erred  In  holding  that  the 
agreement  of  the  defendants  not  to  construct, 
plat,  or  recognize  any  townsite  or  station  be- 
tween the  towns  of  Henryetta,  Ind.  T.,  and 
Dustln,  Ind.  T.,  was  not  contrary  to  public 
policy  and  void,  and  tbat  the  said  notes  giv- 
en by  plaintiff  In  consideration  of  the  said  void 
agreement  was  not  contrary  to  public  policy 
and  void  and  without  consideration.-  (6)  The 
court  erred  in  holding  that  the  agreement  be- 
tween tbe  said  trustees,  W.  B.  Hudson,  John 
\V.  Sulllns,  and  Anthony  Grafton,  and  the 
defendants,  to  tlie  effect  that  they,  the  de- 
fendants, would  put  In  writing  on  the  follow- 
ing day  the  agreement  of  defendants  not  to 
construct,  plat,  or  recognize  any  townsite  or 
station  between  the  towns  of  Henryetta,  Ind. 
T.,  and  Dustln,  Ind.  T.,  could  not  be  proven 
by  parol  testimony.  (7)  The  court  erred  In 
not  holding  that  the  said  contract  not  to 
construct  or  recognize  or  plat  any  townsite 
or  station  beween  the  towns  of  Henryetta. 
Ind.  T.,  and  Dustln,  Ind.  T.,  as  set  out  In 
plaintiff's  complaint,  was  well  pleaded.  (8) 
The  court  erred  In  construing  said  agreement 
of  the  defendants  to  put  in  writing  said  con- 
tract of  the  said  defendants  not  to  construct, 
plat,  or  recognize  any  townsite  or  station  be- 
tween the  towns  of  Henryetta,  Ind.  T.,  and 
Dustln,  Ind.  T.,  tbat  equity  would  consider  as 
done  tbat  which  ought  to  have  been  done.  (9) 
The  court  erred  In  holding  tbat  tbe  said  con- 
tract of  tbe  defendants  not  to  construct, 
recognize,  or  plat  any  townsite  or  station  be- 


tween the  towns  of  Henryetta,  Ind.  T.,  and 
Dustln,  Ind.  T.,  was  not  contrary  to  public 
policy  and  void,  and  tbat  the  said  contract 
did  not  vitiate  the  whole  of  tbe  said  agree- 
ment between  plaintiffs  and  their  trustees 
and  the  defendants.  (10)  The  court  erred  in 
dismissing  the  temporary  restraining  order 
for  want  of  equity  in  plaintiff's  complaint 
(11)  The  court  erred  in  dismissing  plaintiffs 
complaint  for  want  of  equity  in  plalntifTs 
complaiuL  (12)  The  court  erred  in  not  hold- 
ing tbat  In  this  contract,  void  as  against  pub- 
lic policy,  equity  should  grant  plaintiff  re- 
lief, although  plaintiff  and  defendants  were  in 
pari  delicto  in  tbe  making  and  entering  into 
said  contract  (13)  The  court  erred  In  refus- 
ing to  grant  plaintiff  afflrmaUve  relief  by 
granting  injunction  to  restrain  defendants 
from  selling  plaintiff's  property.  (14)  Tbe 
court  erred  In  refusing  to  cancel  said  notes 
and  deeds  of  trust  given  by  plaintiff  to 
trustees,  W.  B.  Hudson,  John  W.  Sulllns,  and 
Anthony  Grafton,  and  assigned  to  William 
Keneflck,  trustee,  and  assigned  by  William 
Keneflck,  trustee,  to  W.  L.  Stuckey,  trustee. 
Wherefore,  for  divers  other  errors  apparent 
In  (Aid  record,  appellant  prays  that  the  said 
holdings,  order,  and  decree  and  the  aforesaid 
proceedings  lye  reversed." 

Said  assignments  of  error  are  discussed 
under  five  separate  heads:  "(1)  A  railroad  is 
a  quasi  public  corporation,  and  any  con- 
tract based  upon  a  pecuniary  consideration 
or  tbe  promise  of  a  pecuniary  consideration, 
either  directly  with  tbe  railroad  to  induce 
it  to  locate  Its  road  along  a  certain  route,  or 
with  an  agent,  employ^,  director,  or  stock- 
bolder  of  the  railroad,  to  influence  the  loca- 
tion of  tbe  road  along  a  certain  route.  Is 
contrary  to  public  policy  and  void.  (2) 
Where  a  contract  has  been  entered  into,  void 
as  against  public  policy,  equity  will  give  re- 
lief to  a  party  to  the  contract  asking  for  its 
cancellation,  even  though  be  stands  in  pari 
delicto.  (3)  An  agreement  not  to  locate  a 
railroad  station  at  a  certain  point  Is  void  as 
against  public  policy.  (4)  Where  an  agree- 
ment Is  entered  into,  and  part  of  it  is  put  in 
writing,  and  the  parties  agree  to  put  tbe 
other  part  in  writing  on  the  following  day, 
and  one  of  the  parties  refuse  to  execute  tbe 
second  portion,  equity  will  consider  as  done 
that  which  ought  to  have  been  done.  (5) 
If  a  contract  contains  more  than  one  cove- 
nant, one  of  which  is  illegal,  and  the  cove- 
nants are  Inseverable,  the  whole  contract  Is 
void." 

Plaintiff  alleges  tbat  the  defendant's  de- 
murrer to  the  complaint  of  plaintiff  is  gen- 
eral, alleging  that  the  plaintiff  does  not  state 
facta  sufficient  to  constitute  a  cause  of  ac- 
tion, and  tbat  therefore  It  admits  each  and 
every  all^atlon  of  the  complaint  which  Is 
well  pleaded.  This  proposition  is  agreed  to 
by  appellee,  and  is  undoubtedly  correct 

The  first  contention  of  the  appellant  is  that 
a  railroad  is  a  quasi  public  corporation,  and 
tbat  any  contract  based  upon  a  pecuniary 
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consideration  or  promise  of  a  pecuniary  con- 
sideration, either  directly  with  the  railroad 
to  induce  It  to  locate  its  road  along'  a  cer- 
tain route,  or  with  an  agent,  employe,  di- 
rector, or  stockholder  to  influence  the  location 
of  the  road  along  a  certain  route,  is  contrary 
to  public  policy  and  void.  Appellant  then 
discusses,  and  cites  authorities  to  show,  that 
all  such  contracts  made  directly  with  the 
corporation  itself  are  void  as  being  against 
public  policy;  but  the  only  contract  alleged 
to  have  been  made  Is  not  with  the  corpora- 
tion direct,  but  that  the  same  was  made  as 
follows:  "The  said  notes  and  deed  of  trust 
were  made  and  executed  at  the  instance  of 
the  defendant  William  Keneflck,  trustee,  and 
upon  his  representations  that  the  railroad, 
now  known  as  the  Missouri,  Oklahoma  & 
Gulf  Railroad,  then  being  built  In  a  sonth- 
westerly  direction  from  Muskogee,  by  the 
Wra.  Eeneflck  Company,  would  take  its 
•course  and  be  constructed  on  a  direct  line 
from  Muskogee  down  a  certain  creek  known 
as  Wolf  creek,  the  nearest  point  to  which 
from  Henryetta  is  about  five  miles  distant; 
and  said  defendant,  Wm.  Keneflck,  trustee, 
further  stated  that  unless  the  plaintiff,  to- 
gether with  other  citizens  of  Henryetta, 
shonld  raise  him  a  bonus  of  $20,000,  the  said 
Missouri,  Oklahoma  &  Gulf  Railroad  would 
not  be  constructed  through  Henryetta ;.  and 
plaintiflF  believed  said  ttireat  to  be  true,  and 
•did  execute  said  note  and  deed  of  trust  In 
manner  and  form  as  dictated  by  the  defend- 
ant William  Kenefl(*,  trustee."  Then  the 
•complaint  further  alleges  that  a  number  of 
other  citizens  of  Henryetta  executed  notes 
and  deeds  of  trust  to  said  trustees,  Hudson, 
Bulltns,  and  Grafton,  in  the  aggregate  sum  of 
.^0,000,  and  that  Immediately  upon  the  ex- 
-ecntion  of  said  notes  the  said  trustees  did 
Indorse  each  and  every  one  of  said  notes  to 
'William  Eeneflck,  trustee,  and  then  and  there 
made  what  puriwrts  to  be  an  assignment  of 
«ald  deed  of  trust,  together  with  an  assign- 
ment of  said  trusteeship,  to  William  Kene- 
flck, trustee.  It  is  further  alleged  in  said 
complaint  that  said  William  Keneflck,  trus- 
tee, was  a  stockholder,  director,  and  the 
president  of  the  William  Keneflck  Company, 
and  was  also  a  stockholder,  director,  and  the 
president  of  the  Missouri,  Oklahoma  &  Gulf 
Railroad  Company ;  that  in  causing  said  rail- 
road to  be  built  by  way  of  Henryetta  it  was 
necessary  to  deflect  same  from  Its  most  nat- 
ural and  cheapest  route  a  great  number  of 
miles,  viz.,  four  miles,  at  a  great  additional 
cost  to  the  Missouri,  Oklahoma  &  Gulf  Rail- 
road, viz.,  about  $50,000. 

Plaintiff  says  that  the  said  agreement  of 
defendant  Wm.  Keneflck,  trustee,  to  influence 
the  location  of  said  railroad,  for  which  the 
location  of  said  notes  and  mortgages  were 
presumed  to  have  been  assigned  to  William 
Eeneflck,  by  said  trustees,  was  and  is  con- 
trary to  public  policy  and  void;  that  said 
William  Eeneflck,  who  negotiated  said  con- 
tracts with  plaintiff,  through  said  trustees. 


was  at  the  time  a  stockholder,  oflScer,  and  di- 
rector in  the  said  railroad  company,  and  rep- 
resented to  plaintiff  that  be  could  control 
and  Induce  the  location  and  construction 
of  said  Missouri,  Oklahoma  &  Gulf  Rail- 
road by  way  of  Henryetta,  and  would  do 
so  if  the  plaintiff  and  other  citizens  of  the 
town  of  Henryetta  would  donate  the  sum  of 
$20,000  and  a  right  of  way  for  14  miles; 
and  that  said  William  Keneflck  then  and 
there  informed  the  plaintiff  that,  unless  the 
plaintiff  and  other  citizens  acceded  to  his 
demands  to  pay  the  said  sum  of  money  to 
him,  William  Keneflck,  trustee,  the  said 
railroad  would  not  be  constructed  by  way  of 
Henryetta,  but  would  be  constructed  along 
the  line  of  a  preliminary  survey  five  miles 
east  of  Henryetta;  and  to  prevent  the  loca- 
tion and  building  of  said  road  along  said  pre- 
liminary survey,  to  the  exclusion  of  the  said 
town  of  Henryetta,  plaintiff  was  forced  to 
agree  to  pay  William  Keneflck,  trustee,  and 
did  execute  the  deed  of  trust  and  notes  In 
manner .  and  form  as  aforesaid. 

The  appellee  In  bis  brief  says,  first,  that 
there  is  nothing  in  this  complaint  that  dis- 
closes a  contract  with  an  agent,  employ^, 
director,  or  stockholder  of  the  railroad  com- 
pany, to  Influence  a  railroad  to  disregard 
the  duty  which  It  owes  to  the  public,  and 
ccmtends  that,  by  reason  of  the  fact  that  the 
termini  of  said  railroad  were  not  fixed, 
therefore  the  diversion  of  said  road  was  not 
in  violation  of  any  contract,  and  that  the 
authorities  cited  by  appellant  do  not  sustain 
the  allegations  of  the  complaint.  And  ap- 
pellee says,  further,  it  nowhere  appears  that 
William  Kenefick,  or  William  Keneflck  Com- 
pany, W.  L.  Stuckey,  or  any  one  else,  re- 
ceived this  money  for  their  personal  benefit. 
And  appellee  cites  the  opinion  of  the  court 
In  the  case  of  L.,  N.  A.  &  C.  R.  R.  v.  Sum- 
ner, IOC  Ind.  55,  5  N.  E.  404,  55  Am.  Rep. 
719,  In  which  the  court  says:  "Agreements 
of  the  character  under  consideration,  so  far 
as  they  have  become  the'  subject  of  Judicial 
interpretation,  are  of  three  classes.  There 
are  those  of  which  stipulations  are  contained 
providing  for  the  location  of  stations  or  de- 
pots at  particular  places,  and  prohibiting  the 
location  or  erection  of  any  others  within  cer- 
tain prescribed  limits.  Concerning  all  such 
agreements  as  contain  restrictive  stipulations, 
by  which  the  railroad  company  undertakes 
to  prohibit  Itsalf  from  thereafter  erecting 
other  station  houses  or  depots  at  other  places, 
or  within  prescribed  limits,  they  are  uniform- 
ly, so  far  as  we  know,  held  to  be  void  as 
against  public  policy.  Railroad  corporations 
are  regarded  as  public  agencies  owing  dirties 
to  the  public  generally.  They  are  therefore 
not  authorized  to  make  any  contract  which 
may  prevent  them  from  discharging  their 
duties  efficiently  to  the  public,  and  for  that 
reason  they  cannot  contract  that  the  com- 
pany will  not  locate  a  station  or  erect  a 
depot  at  a  place  where  the  demands  of  busi- 
ness or  concentration  of  population  may  at 
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Bome  time  In  the  future  require  It  Such 
a  contract  Is  void,  as  against  public  policy. 
Another  class  of  cases  are  those  In  which 
some  officer  or  other  person,  supposed  to  be 
Influential  with  a  railway  company,  under- 
takes, for  a  consideration  moving  to  them, 
to  secure  the  location  of  stations,  depots, 
etc.,  at  a  particular  place.  A  conspicuous 
case  in  this  class  is  Fuller  t.  Dame,  18 
Pick.  Gtfass.)  472.  All  such  contracts  are 
yold,  as  against  public  policy.  Still  another 
class  Is  that  to  which  the  case  under  con- 
sideration is  allied.  Such  are  the  cases  in 
which  an  agreement  has  been  made  between 
an  individual  and  a  railway  corporation 
for  the  location  of  a  station  or  depot  at  a 
particular  place,  in  consideration  of  a  dona- 
tion of  money  or  property  to  the  corporation 
without  any  restriction  or  prohibition  against 
any  other  locatloiL  No  case  had  fallen  un- 
der our  notice  in  which  this  question  was 
directly,  involved,  and  which  was  not  con- 
trolled by  other  considerations  which  con- 
demn such  an  agreement.  On  the  contrary, 
it  has  been  held  that  an  agreement  to  pay  a 
railway  company  a  stipulated  sum  In  con- 
sideration that  it  would  locate  its  route  at 
a  particular  place  is  valid,  and  may  be  en- 
forced. Railroad  v.  Boab,  9  Watts  (Pa.)  458, 
36  Am.  Dec.  132;  First  National  Bank  v. 
Hendrie,  49  Iowa,  402,  31  Am.  Rep.  153.  So 
a  conditional  subscription  of  stock  is  valid. 
Railroad  Co.  v.  McCormlck,  10  Ind.  499,  71 
Am.  Dec.  337;  Jewett  v.  Railway  Company,  10 
Ind.  539.  A  voluntary  grant  to  a  railroad, 
on  condition  that  it  would  locate  its  route 
and  establish  a  depot  at  a  certain  place,  was 
sustained,  as  not  l>elng  in  contravention  of 
public  policy.  McClure  v.  Railroad  Co.,  9 
Kan.  373."  This  opinion  distinguishes  and 
classifies  the  different  cases  arising  upon 
this  question. 

The  complaint  does  not  allege  any  agree- 
ment for  the  location  of  stations  or  depots  at 
particular  places,  and  prohibiting  the  loca- 
tion or  erection  of  any  others  within  certain 
prescribed  limits,  except  as  shall  be  herein- 
after discussed.  The  complaint  does  not  al- 
lege that  the  bonus  made  by  the  appellant 
and  other  citizens  of  Henryetta  was  for  the 
personal  benefit  of  any  of  the  defendants,  and 
the  appellee  insists  that  the  making  of  the 
notes  and  trust  deeds,  as  alleged  In  the  com- 
plaint, was  simply  an  agreement  to  pay  the 
railway  company  a  stipulated  sum  in  con- 
sideration that  it  would  locate  and  construct 
Its  road  through  the  town  of  Henryetta,  and 
that  such  a  contract  Is  valid  and  may  be 
epforced,  and  that  the  following  provision 
of  the  contract  fully  sustains  appellee's  con- 
tention: "The  above  conveyance  is  made  up- 
on the  following  conditions:  That,  whereas, 
Alonzo  J.  Farrlngton  has  this  day  subscrlb- 
<jd  the  sum  of  $500  for  the  purpose  of  secur- 
ing the  building  of  a  railroad  now  being  con- 
structed by  the  Wm.  Kenefick  Company  in 
a  southwesterly  direction  from  the  town  of 
Muskogee,  Ind.  T.,  into  and  through  the  town 


of  Henryetta,  has  executed  two  promissory 
notes  of  even  date  herewith,"  etc.  Exhibit 
D  says :  "That,  whereas,  for  and  in  consider- 
ation of  the  benefits  to  l>e  derived  from  the 
construction  of  a  railroad  now  being  con- 
structed by  the  Wm.  Kenefick  Company  in  a 
southwesterly  direction  from  the  town  of 
Muskogee,  Ind.  T.,  into  and  through  the  town 
of  Henryetta,  Ind.  T„  and,  whereas,  the  var- 
ious parties  interested  have  executed  their 
promissory  notes  secured  by  trust  deeds  and 
their  promissory  notes  and  procured  certi- 
fied checks,  all  payable  to  the  order  of  the 
parties  of  the  first  part  to  be  by  them  used 
for  the  purpose  of  securing  the  building  of 
the  said  railroad  into  and  through  the  town 
of  Henrj'etta,  Ind  T.,"  etc. 

This  court,  in  the  case  of  Doherty  v.  Ar- 
kansas &  C.  R.  Co.,  82  S.  W.  899,  5  Ind.  T. 
637,  sustained  the  validity  of  the  considera- 
tion of  such  a  contract;  but  while  the  case 
was  reversed  in  the  Circuit  Court  of  Appeals, 
it  was  not  by  reason  of  the  failure  of  consider- 
ation, but  the  court  found  that  the  contract 
for  the  subscription  of  stock  bad  not  been 
completed  before  the  defendant  withdrew  bis 
subscription,  and  reversed  the  same  on  that 
ground.  There  can  be  no  question  that  con- 
tracts made  with  the  officers  of  a  railroad 
company,  and  for  their  own  personal  t>ene- 
flt,  by  which  it  is  sought  to  infiuence  them  to 
procure  the  road  to  l>e  built  on  a  particular 
location,  or  to  procure  the  location  of  a  de- 
pot at  a  particular  point,  are  absolutely 
void  as  against  public  policy,  and  It  is  said 
that  such  an  agreement  must  either  be  in 
the  nature  of  a  bribe  to  procure  the  location 
of  the  road  where  It  would  not  be  of  the 
greatest  benefit  to  the  stockholders,  or  it  is 
a  contract  to  pay  the  directors  for  doing  what 
they  were  already  bound  to  do,  but  were 
fraudulently  claiming  they  would  not  do, 
and  is  therefore  without  consideration,  and 
in  either  case  it  cannot  be  enforced.  If  s 
contract  is  made  solely  to  promote  private 
interests  at  the  expense  of  the  public  wel- 
fare, the  contract  should  be  held  to  be  il- 
legal; but  if  public  interests  are  not  p;:«Ja- 
dlced,  or  the  power  of  the  company  to  do 
what  tbe  public  welfare  requires  is  not  abridg- 
ed, the  contract  should  be  regarded  as  valid. 
We  are  of  the  opinion  that  the  rule  is  that 
any  contract  by  which  the  rights  of  tbe  pul>- 
llc  are  Infringed  is  void  as  against  public 
policy;  but  what  are  public  rights,  and  tbe 
public  policy  In  which  those  rights  are  found- 
ed, depend  so  much  upon  the  peculiar  cir- 
cumstances of  each  case  that  It  Is  not  an 
easy  matter  to  state  a  general  rule  that  will 
govern  any  given  contract. 

The  plaintiff  in  this  case  has  alleged  that 
"in  causing  said  railroad  to  be  built  by  way 
of  Henryetta,  it  was  necessary  to  deflect 
tbe  same  f-rom  Its  most  natural  and  cheapest 
route  a  great  number  of  miles,  viz.,  four 
miles,  at  a  great  additional  expense  to  the 
Missouri,  Oklahoma  &  Gulf  Riiilroad  Com- 
pany,   viz.,    about   ?i>0,000."      Tbe    question 
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nattirally  suggests  Itself,  when  the  railroad 
■w&a  to  be  built  Id  a  southwesterly  dlrectton, 
with  no  southwestern  terminus:  How  "It  was 
necessary  to  deflect  the  same  from  its  most 
natural  and  cheapest  route?"  The  Inference 
would  t>e  that  'William  Keneflck,  In  order  to 
get  the  citizens  of  Henryetta  to  give  a  bonus 
of  $20,000,  used  the  argument  that  he  might 
nm  the  road  down  Wolf  creek.  At  all  events, 
the  representations  made  by  KeneSck  were 
snfficlent  to  Induce  the  people  of  Henryetta 
to  give  a  bonus  of  ;(20.000  in  order  to  get  a 
road  constructed  through  the  town  o(  Henry- 
etta. The  construction  of  the  same  through 
the  town  of  Henryetta  could  not  be  a  deflec- 
tion of  the  route,  when  the  only  thing  al- 
leged was  the  building  In  a  southwesterly 
Erection,  with  no  terminus  whatever  fixed. 
If  the  complaint  had  specifically  alleged  that 
this  bonus  was  given  to  the  stockholders  or 
officers,  or  agents  of  said  company,  for  their 
own  personal  benefit,  such  a  contract  would 
hare  been  illegal  and  void  as  against  public 
policy.  And  if  this  bonus  was  contributed 
to  the  William  Keneflck  Company,  who  were 
constructing  this  road,  or  the  railroad  com- 
pany. In  order  to  get  a  road  constructed 
through  the  town  of  Henryetta,  and  the  same 
was  an  open  transaction,  free  from  any  cor- 
rupt purpose  on  the  part  of  the  stockholders, 
ofllcers,  or  agents  of  said  railroad  company, 
and  that  In  pursuance  of  said  bonus  so  pro- 
Tided  said  road  was  constructed  according  to 
the  terms  of  the  contract,  why  should  the 
same  not  t>e  upheld  and  be  a  valid  and  bind- 
ing contract  upon  appellant  and  other  parties 
80  contracting? 

The  appellant  has  cited  the  case  of  Fuller 
T.  Dame,  IS  Pick.  (Mass.)  472.  as  sustaining 
bis  contention.  That  case  holds  that  one 
Fuller,  who  was  a  stockholder  in  the  Boston 
A  Worcester  Railroad,  agreed  to  secure  the 
location  of  a  depot  at  a  certain  place,  and  for 
that  purpose  organized  a  corporation,  and 
induced  the  company  to  so  locate, it  and  as 
a  consideration  for  his  services  took  the 
note  of  the  defendant  Dame  for  $9,600,  pay- 
able to  him  personally,  and  the  court  very 
properly  held  that  the  contract  between  Pul- 
ler and  Dame  was  void,  and  that  the  note 
was  void,  as  against  public  policy.  In  the 
case  of  Woodstock  Iron  Oo.  v.  Richmond,  etc., 
Co..  120  U.  S.  643,  9  Sup.  Ct  402,  32  L.  Ed. 
819,  Justice  Field,  delivering  the  opinion  of 
the  court,  said:  "As  appears  from  the  plead- 
ings, which  are  set  forth  in  the  above  state- 
mrat,  some  time  previous  to  November,  1881, 
the  plaintiff  below,  the  Richmond  &  Danville 
Elztenslon  Company,  a  corporation  created 
under  the  laws  of  New  Jersey,  entered  Into  a 
contract  with  the  Georgia  Pacific  Railroad 
Company,  a  corporation  created  under  the 
laws  of  Georgia,  to  locate  and  construct  for  the 
latter  company,  by  the  nearest,  cheapest,  and 
most  suitable  route,  a  railroad  from  Atlanta, 
in  Georgia,  through  Alabama,  to  Columbus, 
In  Mississippi,  at  the  rate  of  $20,000  a  mile 
to  be  paid  in  whole  or  in  part  in  the  bonds 


of  the  railroad  company;  and  in  November, 
1881,  it  was  engaged  in  locating  and  con- 
structing the  road  under  the  contract"  It 
thus  appears  by  this  statement  that  the 
road  to  be  constructed  In  that  case  was  "by 
the  nearest,  cheapest,  and  most  suitable  route 
from  Atlanta,  In  Georgia,  through  Alabama, 
to  Columbus,  In  Mississippi,  for  a  consid- 
eration of  $20,000  a  mile,"  and  that  it  is 
averred  In  the  pleadings,  and  admitted  by 
the  demurrer,  that  in  causing  of  the  road  to 
be  located  by  way  of  Annlston  It  was  neces^ 
sary  to  deflect  the  same  from  the  nearest, 
cheapest  and  most  suitable  route  between 
the  designated  termini  a  distance  of  five 
miles,  at  an  additional  cost  of  $100,000.  It 
appears  that  this  deflection  was  caused  by  one 
who  was  a  director  in  and  vice  president  of 
the  extension  company,  and  also  a  director 
in  the  railway  company.  In  consideration  for 
which  the  iron  company  agreed  to  give  a 
right  of  way  through  its  property,  and  to  con- 
vey to  the  extension  company  certain  tracts 
of  land,  valued  at  $20,000,  and  to  pay  to  It 
$30,000  in  money;  and  Judge  Field  very 
properly  held  that  the  contract  was  void  as 
Immoral  in  conception  and  corrupting  In  ten- 
dency; it  being  nothing  less  than  a  bribe 
ofTered  by  the  iron  company  to  the  extension 
company  to  disregard  Its  agreement  with  the 
railway  company  to  construct  the  road  by  the 
shortest  cheapest,  and  most  suitable  route. 
But  the  quotations  from  the  foregoing  deci- 
sions make  it  perfectly  apparent  that  they 
are  In  no  way  applicable  to  the  case  at  bar, 
as.  In  the  case  at  bar,  there  is  no  deflection 
of  the  route,  neither  Is  there  any  allegation 
that  the  bonus  was  for  the  personal  benefit 
of  any  stockholder,  ofllcer,  or  director  of  the 
railroad  company.  In  the  case  of  Bestor  v. 
Wathen,  60  IIL  138,  the  railroad  company 
made  a  contract  with  the  firm  of  Cruger, 
Secor  &  Co.,  by  which  the  latter  undertook 
the  construction  of  the  road.  The  stockhold- 
ers of  this  company,  together  with  Best- 
or, president  of  the  railroad  company,  and 
Sweat,  a  director,  entered  Into  a  contract 
with  Wathen  and  Gibson,  the  defendants,  by 
which  the  latter,  who  were  the  owners  of 
160  acres  of  land,  agreed  that  in  considera- 
tion that  the  .road  then  l)elng  constructed 
should  cross  the  Illinois  Central  Railroad 
where  their  land  was  located,  the  land  would 
be  platted  into  town  lots  and  sold,  and  after 
proceeds  amounting  to  $4,800  had  been  re- 
ceived, a  conveyance  of  an  undivided  half  of 
the  residue  should  be  made  to  Bestor,  the 
construction  company,  and  Sweat  The  road 
was  constructed,  and  five  years  afterwards 
Bestor  and  the  other  plaintiffs  filed  their  suit 
for  an  accounting,  and  asked  for  specific  per- 
formance of  the  contract.  The  court  held 
that  the  contract  was  void  as  against  public 
policy.  The  principle  announced  In  the  fore- 
going decisions  Is  unquestionably  good  law, 
and  appellant  cites  other  cases  In  which  the 
same  doctrine  has  been  adhered  to. 
Appellant  in  his  brief  states  that  there  are 
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three  classes  of  decisions  to  which  he  de- 
sires to  call  the  attention  of  the  court,  where 
contracts  of  this  kind  have  received  legisla- 
tive sanction,  and  states  that  In  each  of  these 
cases  the  court,  In  substance,  says,  that  the 
■contracts  are  valid,  because  the  Legislature 
of  each  state  had  authorized  subscriptions 
and  donations  of  this  kind.  Appellee,  in 
reply  to  the  statement  of  appellant,  says: 
"An  examination  of  all  the  authorities  does 
not  disclose  that  they  are  based  on  any  stat- 
ute whatever" — and  then  quotes  from  the 
ease  of  L.,  N.  A.  A  C.  R.  R.  v.  Sumner,  106 
Ind.  55,  5  N.  B.  404,  55  Am.  Rep.  719,  which 
has  been  hereinabove  copied.  In  Missouri 
Pacific  Ry.  C!o.  v.  Tygard.  84  Mo.  263,  54  Am. 
Rep.  97,  the  syllabus  is  as  follows:  "A  sub- 
scription for  building  a  railroad  was  made 
on  the  conditions  that  the  road  should  be 
completed  and  put  Into  operation  to  a  certain 
town  by  a  certain  date,  and  that  It  should 
locate  a  station  within  a  specified  distance  of 
the  courthouse  In  the  town.  The  road  was 
ftraded  to  the  town  by  the  appointed  time, 
but  was  not  fully  completed  until  several 
months  Inter,  and  In  the  meantime  the  com- 
pany used  about  a  mile  of  another  railroad. 
Held:  (1)  That  the  contract  for  completion 
was  substantially  compiled  with;  (2)  that  the 
distance  of  the  station  from  the  courthouse 
should  be  measured  hi  a  straight  line;  (3) 
that  the  contract  for  locating  the  station  was 
lawful."  In  Cumberland  Valley  R.  R.  Co.  v. 
Bnab,  9  Watts  (Pa.)  458,  36  Am.  Dec.  132,  the 
syllabus  of  the  case  is  as  follows:  "Subscrip- 
tion of  money  to  Induce  railway  company  to 
locate  bridge  at  a  particular  point  constitutes 
a  valid  contract."  In  First  National  Bank  of 
Cedar  Rapids  v.  Hendrie,  49  Iowa,  402,  31 
Am.  Rep.  158,  the  syllabus  of  the  decision  Is 
as  follows:  "A  contract  to  pay  money.  In  con- 
sideration that  a  railway  company  will  con- 
struct Its  road  to  a  certain  point.  Is  valid." 
In  Arkansas  Cent.  R.  Co.  v.  Smith,  71  S.  W. 
947,  71  Ark.  189,  the  first  clause  of  the  sylla- 
bus Is  as  follows:  "A  condition  In  the  deed  of 
a  right  of  way  reciting  that  'for  and  In  con- 
sideration of  a  depot  at  S.,*  etc.,  is  not  ful- 
filled by  merely  building  a  side  track,  and 
stopping  trains  for  the  reception  of  passen- 
gers and  freight;  no  building  or  platform 
being  erected."  In  Fayettevllle  Wagon,  etc., 
Co.  V.  Kenefick  Construction  Co.,  88  S.  W. 
1031,  76  Ark.  615,  the  second  clause  of  the 
syllabus  Is  as  follows:  "A  note  given  as  a 
bonus  to  a  railway  company  stipulated  that 
a  part  of  the  consideration  was  the  continu- 
ous maintaining  of  a  depot  within  a  town  by 
the  company.  The  company  maintained  for 
some  months  a  freight  and  passenger  depot 
In  the  town.  Subsequently  the  passenger 
trafllc  was  transferred  to  the  depot  of  an- 
other company  In  the  town,  and  the  former 
depot  was  maintained  as  a  freight  depot. 
Held,  a  compliance  with  the  stipulation." 
Tn  St.  Louis  &  N.  A.  R.  Co.  v.  Grandell,  86 
S.  W.  855,  76  Ark.  89,  112  Am.  St  Rep.  42, 
the  first  clause  of  the  syllabus  Is  as  follows: 


"Plaintiff  proposed  to  defendant  railroad 
company  that  he  would  give  a  right  of  way 
over  bis  land  and  $1,000  If  the  railroad  sta- 
tion should  be  erected  on  an  adjoining  tract 
The  offer  was  accepted,  and  plaintiff  pal* 
$1,000  to  the  owner  of  the  adjoining  tract, 
who  executed  a  deed  to  the  railroad  company. 
Plaintiff  then  gave  defendant  a  deed  of  the- 
right  of  way,  reciting  a  consideration  of  $1, 
and  when  the  railroad  had  erected  the  sta- 
tion both  deeds  were  delivered  to  It.  Defend- 
ant maintained  the  station  as  a  passenger 
and  freight  station  for  one  year,  and  then 
erected  a  passenger  station  500  yards  distant, 
and  maintained  the  original  structure  solely 
as  a  freight  depot.  Held,  that  there  was  a 
valid  contract  between  plaintiff  and  the  rail- 
road company  for  the  location  of  the  station 
on  the  tract  adjoining  plalntlfTs  land,  and 
that  plaintiff  was  entitled  to  damages  for  the 
abandonment  of  the  station  as  a  passenger 
station."  In  the  case  of  Enid  Right  of  Way 
&  Townslte  Company  v.  LUe,  15  Okl.  317,  82 
Pac.  810,  defendant  had  given  his  note  for 
$75  to  the  Enid  Right  of  Way  ft  Townslte 
Company,  In  consideration  that  the  townslte 
company  would  procure  the  location  of  a 
railroad  station  and  depot  on  the  tract  of 
land  designated  as  section  30.  The  court  be- 
low held  that  the  contract  was  void,  and  the 
Supreme  Court  sustained  the  decision.  The 
appellee,  commenting  upon  this  case,  says  It 
Is  "based  on  a  different  state  of  facts  from 
the  case  at  bar.  The  court  rendering  the 
opinion  said:  'There  Is  nothing  In  this  bill 
which  tends  to  show  this  note  was  given  for 
a  subscription.'  "  Then  adds:  "We  call  the 
attention  of  the  court  to  the  fact  that  three 
of  the  judges  sustained  the  opinion  of  the 
lower  court  and  three  other  judges  rendered 
a  very  strong  dissenting  opinion,  citing  Tel- 
ford V.  Chicago,  172  111.  559,  50  N.  E.  105; 
Lyman  v.  Suburban  Ry.  Co.  et  al.,  190  111. 
320,  60  N.  E.  515.  52  L.  R.  A.  645;  and  nu- 
merous other  authorities  much  more  recent 
than  those  cited  In  opinion."  In  the  case  at 
bar  there  is  no  allegation  In  the  complaint 
that  the  bonus  was  given  for  the  personal 
benefit  of  any  Individual  stockholder  or  of- 
ficer of  the  railroad  company,  or  any  em- 
ploy^, and  hence  this  case.  In  our  judgment, 
would  not  be  applicable;  but,  whatever  force 
the  decision  might  have  as  an  authority.  It  Is 
greatly  weakened  by  the  dissenting  opinion 
of  the  three  judges. 

Appellant  then  proceeds  to  discuss  the  sec- 
ond bead  under  which  he  discusses  bis  as- 
signments of  error,  which  second  head  Is  as 
follows:  "Where  a  contract  has  been  entered 
Into,  void  as  against  public  policy,  equity  will 
give  relief  to  a  party  to  the  contract  asking 
for  Its  cancellation,  even  though  he  stands  In 
pari  delicto."  Has  the  doctrine  above  stated 
any  appllcatlou  to  the  facts  In  this  case?  It 
appears  that  the  notes  and  mortgage  executed 
on  the  18th  day  of  November,  1004,  by  the  ap- 
pellant, to  W.  B.  Hudson,  John  W.  Snillns, 
and  Anthony  Crafton,  as  trustees,  were  as- 
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signed  on  November  21,  1904,  to  William 
Kenefick,  trustee,  and  on  the  same  day  a 
contract  was  entered  Into  between  the  said 
trustees,  as  parties  of  tbe  first  part,  and  the 
defendant  William  Keneflck  Company,  as 
party  of  tbe  second  part  That  contract  Is 
attached  to  tbe  plaintiff's  complaint,  and  is 
as  follows:  "Exhibit  D:  This  agreement 
made  and  entered  into  in  triplicate  this  21st 
day  of  November,  1904,  between  W.  B.  Hud- 
son, John  W.  Sulllns  and  Anthony  Crafton, 
trustees,  parties  of  the  first  part,  and  tlie 
William  Keneflck  Company,  a  corporation, 
party  of  tbe  second  part,  wltnessetb:  That, 
whereas,  for  and  in  consideraliou  of  the 
benefits  to  be  derived  from  the  construction 
of  a  railroad  now  being  constructed  by  the 
William  Keneflck  Company  in  a  southwes- 
terly direction  from  Muskogee,  Ind.  T.,  Into 
and  through  the  town  of  Henryetta,  Ind.  T., 
and,  whereas,  tbe  various  parties  interested 
have  executed  their  promissory  notes  secured 
by  trust  deeds,  and  their  promissory  notes 
and  procured  certified  checlis  all  payable  to 
the  order  of  the  parties  of  the  first  part  to 
be  by  them  used  for  the  purpose  of  securing 
the  building  of  the  said  railroad  into  and 
through  the  town  of  Henryetta,  and  also 
have  signed  a  contract  guaranteeing  the  right 
of  way  and  station  grounds  from  Deep  Fork 
Into  and  through  the  town  of  Henryetta  to 
the  North  Fork  south  of  Henryetta,  there- 
fore In  consideration  of  the  delivery  and 
assignment  of  tbe  securities  above  referred 
to  amounting  to  ?20,000.00  to  William  Kene- 
fick, trustee,  ordering  said  moneys  to  be  paid 
to  him  or  his  order  according  to  the  terms 
thereof  and  delivering  the  contract  guaran- 
teeing the  right  of  way,  it  is  expressly  agreed 
and  understood:  First  That  the  depot  and 
station  grounds  shall  be  located  in  the  town 
of  Henryetta  at  the  point  heretofore  selected 
by  tbe  parties  hereto,  or  at  some  other  point 
in  tbe  town  of  Henryetta  to  be  agreed  upon 
bt  said  parties  or  their  representatives. 
Second.  The  railroad  mentioned  in  this  con- 
tract as  south  of  Henryetta  Is  the  Ft.  Smith 
&  Western  Bailroad.  and  tbe  connection 
therewith  shall  be  at,  near  or  within  six 
miles  of  Dustin,  formerly  known  as  Spoko- 
gee.  Third.  The  right  of  way  mentioned 
bereln  from  Deep  Fork  to  North  Fork  shall 
not  exceed  sixteen  miles.  Said  right  of  way 
to  be  100  feet  wide,  except  as  hereinafter 
mentioned.  It  is  understood  that  tbe  land 
for  the  yards  shall  be  located  northeast  of 
the  town  of  Henryetta  and  shall  be  3,000 
feet  long  by  200  feet  wide,  this  to  Include  the 
100  feet  for  right  of  way.  Fourth.  It  is  ex- 
pressly understood  and  agreed  that  if  trains 
are  not  running  on  a  regular  schedule  into 
the  town  of  Henryetta  on  or  before  January 
1,  1906,  then  the  notes  and  trust  deeds  men- 
tioned bereln  shall  become  absolutely  void, 
and  tbe  trustees  or  other  persons  holding  the 
same  shall  surrender  said  notes  and  trust 
deeds  to  the  makers,  and  the  tmstee  or  the 
person  holding  same  or  in  the  event  of  their 


failure  or  refusal  so  to  do,  then  tbe  parties 
of  the  first  part,  or  either  of  them,  may  re- 
lease the  said  trust  deeds  of  record.  Fifth. 
It  is  further  agreed  and  understood  that  if 
said  railroad  shall  fall  to  mnke  connection 
with  tbe  Ft  Smith  &  Western  Railroad  as 
above  designated  on  or  before  September  1, 
1906,  then  the  second  installments  of  said 
notes  and  other  securities  shall  become  ab- 
solutely void,  and  the  same  shall  be  surren- 
dered to  the  makers,  and  the  said  parties  of 
tbe  first  part,  or  either  of  them,  or  the  person 
holding  same,  shall  release  the  said  trust 
deeds  of  record  as  to  said  second  Installment. 
Sixth.  It  is  understood  and  agreed  that  the 
parties  of  the  first  part  named  herein  are 
to  collect  the  money  from  the  subscribers 
and  settle  for  the  right  of  way,  depot  station 
grounds  and  yards,  and  furnish  such  assis- 
tance to  the  right  of  way  agents  In  the  way 
of  making  contract  and  procuring  deeds  and 
witnesses  in  condemnation  suits  as  may  be 
necessary,  but  they  shall  not  be  liable  for 
costs  of  referees  and  court  costs  except  wit- 
nesses; tbe  company  paying  attorneys  fees 
and  other  costs  and  expenses  and  furnish  the 
proper  plats,  deeds  and  contracts  for  secur- 
ing said  right  of  way,  and  also  the  company 
agrees  to  furnish  the  right  of  way  across 
such  railroad  tracks  and  switches  as  it  is 
necessary  to  cross,  at  its  own  expense.  In 
witness  whereof  the  parties  hereto  have 
signed  tbe  foregoing  in  triplicate  the  day  and 
date  above  written.  W.  B.  Hudson,  John  W. 
Sullins,  Anthony  Crafton,  Trustees,  Parties 
of  the  First  Part  The  Wm.  Kenefick  Com- 
pany, per  W.  L.  Stuckey,  Its  Atty.,  Parties  of 
tbe  Second  Part" 

The  plaintiff  then  in  his  complaint  alleges 
that  it  was  agreed  by  and  between  the  par- 
ties to  the  foregoing  contract  that  It  should 
contain  a  provision  to  the  effect  that  no  de- 
pot or  townsite  should  ever  be  constructed 
or  laid  out  between  Henryetta,  Ind.  T.,  and 
Dustin,  Ind.  T.,  or  no  stop  or  station  should 
be  recognized  by  tbe  said  railroad  company, 
and  that  defendant  W.  L.  Stuckey  assured 
said  parties  of  the  first  part,  together  with 
plaintiff,  that  the  defendant  William  Kene- 
flck would  send  a  written  statement  and 
agreement  on  the  following  date,  to  wU,  the 
22d  day  of  November,  1004,  agreeing  that  no- 
such  stations,  depots,  or  townsltes  should  be 
recognized,  constructed,  or  platted;  and 
plaintiff  states  the  said  defendant  wholly 
neglected,  declined,  and  refused  to  sign  and 
deliver  to  said  plaintiff  or  to  said  trustees 
the  said  written  statement  and  agreement  in 
accordance  with  said  assurance.  Plaintiff 
states  that  tbe  said  agreement  not  to  erect 
and  construct  depot  and  station  at  any 
point  between  said  town  of  Henryetta  and 
Dustin  is  void,  the  same  being  against  public 
policy,  and  ought  not  to  be  enforced,  and  that 
the  said  promise  was  the  only  consideration 
given  by  defendants  to  trustees  and  to  plain- 
tiff for  the  execution  and  assignment  of  said 
notes  and  deeds  of  trust. 
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An  Inspection  of  the  contract  above  set  out, 
which  iB  a  contract  entered  into  between  the 
trustees,  Hudson,  Sulllns,  and  Grafton,  and 
the  William  Keneflck  Company,  on  Novem- 
b^  21,  1904,  and  an  inspection  of  the  notes 
and  trust  deed  executed  by  appellant  to  Hud- 
son, Sulllns,  and  Crafton,  trustees,  on  No- 
vember 18,  1904,  will  show  the  contract  was 
reduced  to  writing,  and  is  complete  In  every 
detail,  but  nothing  has  been  said  In  writing 
that  a  part  of  this  consideration  Is  that  no 
station,  side  tracks,  or  turnouts  shall  be 
constructed  between  Henryetta  and  Dustin, 
Ind.  T.  It  is  not  alleged  that  any  part  of 
these  are  left  out  by  fraud,  accident,  or  mis- 
take, but  It  is  alleged  that  the  written  con- 
tract, complete  in  every  detail,  should  con- 
tain a  provision  to  the  effect  that  no  depot 
should  ever  be  constructed,  etc.;  that  W.  L. 
Stuckey  assured  said  parties,  together  with 
plaintiff,  that  William  Keneflck  would  send 
«n  agreement  next  day,  agreeing  that  no  de- 
pot should  be  built  between  Henryetta  and 
Dustin;  that  he  afterwards  refused  to  send 
said  agreement;  and  that  if  be  had  sent  it  it 
would  have  been  void.  It  Is  the  contention 
-of  the  appellees  that  this  written  contract  is 
complete,  and  that  the  consideration  is  con- 
tractual, and  parol  testimony  cannot  be  in- 
troduced to  make  another  and  new  contract. 
Appellant  Insists  that  the  parol  evidence  rule 
■only  applies  between  the  parties,  that  a 
stranger  can  introduce  extrinsic  evidence  to 
contradict  It  In  the  case  at  bar  this  can 
only  be  considered  in  connection  with  the  al- 
legations of  the  complaint,  and  that  allega- 
tion Is  that  "Stuckey  assured  said  parties 
of  the  first  part,  together  with  plaintiff, 
that  the  defendant  Wm.  Keneflck  would  send 
written  statement  and  agreement  on  the  fol- 
lowing date,  to  wit,  the  22d  day  of  Novem- 
ber, 1904,  agreeing  that  no  such  station,  de- 
pots, or  towns! tes  should  be  recognized,  con- 
structed, or  platted."  And  when  it  was  al- 
leged that  It  was  agreed  that  the  contract 
-should  contain  a  provision  that  no  depot  or 
townslte  should  ever  be  constructed,  etc., 
this  allegation  must  be  taken  In  connection 
with  the  foregoing  statement  of  Stuckey  as  to 
the  assurance  that  he  would  have  Keneflck 
make  another  agreement  the  next  day.  And, 
besides,  W.  B.  Hudson  Is  the  plaintiff  In  one 
of  the  cases  In  which  this  brief  of  appellant 
Is  to  be  considered  as  filed,  and  he  was  no 
stranger,  being  a  party  to  the  suit 

2  Page  on  Ckmtracts,  c.  SB,  states  the  rule 
on  the  admissibility  of  parol  evidence  to 
change  the  terms  of  a  written  contract 
Section  1189  lays  down  the  rule  as  follows: 
"If  the  parties  to  a  contract  have  reduced  it 
to  writing,  they  must  Intend  such  writing 
to  be  the  repository  of  their  common  inten- 
tion. It  merges  all  prior  and  contemporane- 
•ouB  negotiations.  Accordingly,  a  contract  in 
writing  complete  on  Its  face  cannot  be  con- 
tradicted by  extrinsic  evidence,  nor  can  prior 
or  contemporaneous  parol  agreements  be  a»- 
ed  to  contradict  the  written  contract  so  aa 


to  substitute  for  the  Intention  therein  ex* 
pressed  that  expressed  lu  such  oral  agree- 
ments. To  violate  this  rule  and  to  admit 
extrinsic  evidence  of  the  intention  of  the 
parties  direct  for  the  purpose  of  displacing 
their  Intention  as  shown  In  the  written  con- 
tract is  'to  substitute  the  inferior  for  the  su- 
perior degree  evidence.' "  Section  1205  is 
as  follows:  "If  the  consideration  appears  in 
the  written  contract  as  a  contractual  term 
thereof,  an  oral  agreement  whereby  an  addi- 
tional or  other  consideration  is  provided  for, 
violates  the  parol  evidence  rule  and  is  unen-' 
forceable.  Thus,  in  a  contract  for  the  sale  of 
land,  if  it  specifies  the  amount  which  the 
vendee  agrees  to  pay,  an  oral  contract  where- 
by he  agrees  to  pay  more  is  unenforceable." 
Section  1207  is  as  follows:  "The  parol  evi- 
dence rule  presupposes  an  action  based  on  a 
valid  contract,  and  between  the  parties 
thereto  or  those  claiming  under  them.  If 
the  Issue  Is  as  to  the  existence  or  validity 
of  the  contract,  the  rule  by  its  very  terms 
has  no  application,  and  extrinsic  evidence 
Is  necessarily  admitted  to  determine  such  Is- 
sue, whether  such  evidence  tends  to  establish 
the  validity  or  the  Invalidity  of  the  contract 
In  question."  Section  29  of  Beach  on  the 
Modern  Law  of  Contracts  Is  as  follows: 
"When  parties  have  deliberately  put  their 
engagements  Into  writing,  in  such  terms  as 
import  a  legal  obligation,  without  any  un- 
certainty as  to  the  object  or  extent  of  such 
engagement  it  Is  conclusively  presumed  that 
the  whole  engagement  of  the  parties  and  the 
extent  and  manner  of  their  undertaking 
were  reduced  to  writing;  and  all  oral  testi- 
mony Is  rejected  of  a  previous  colloquium 
between  the  parties,  or  of  conversation  or 
declaration  at  the  time  when  It  was  complet- 
ed, or  afterwards,  as  it  would  tend  In  many 
Instances  to  substitute  a  new  and  different 
contract  for  the  one  which  was  really  agreed 
upon,  to  the  prejudice,  possibly,  of  one  of  the 
parties.  A  writing  signed  by  the  parties 
merges  in  it  all  parol  contracts  which  pr^ 
cede  it  relating  to  the  same  subject-matter." 
And  section  32:  "The  Indiana  rule  is  that  a 
consideration  stated  upon  the  face  of  a  writ- 
ten Instrument,  by  way  of  mere  recital,  may 
be  explained,  varied,  or  contradicted  by  parol 
evidence;  but  where  the  stipulation  as  to 
the  consideration  Is  contractual,  as  where 
there  is  a  positive  promise  to  pay  a  consider- 
ation specified,  the  consideration  can  no  more 
be  varied  or  contradicted  by  parol  evidence 
than  any  other  part  of  a  written  contract" 
Section  266,  Beach,  Is  as  follows:  "When  a 
contract  Is  couched  in  terms  which  Import 
a  complete  legal  obligation,  with  no  uncer- 
tainty as  to  the  object  or  extent  of  the  en< 
gagement  it  is,  in  the  absence  of  fraud,  ac- 
cident OT  mistake,  conclusively  to  be  pre- 
sumed that  the  whole  engagement  of  the 
parties  and  the  extent  and  manner  of  their 
undertaking  were  reduced  to  writing.  And 
hence  where  there  Is  a  written  warranty 
on   a  sale   of  personal    property,   no   prior 
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or  contemporaneoua  oral  warranty  can  be 
shown,  neither  can  an  oral  warranty  be 
shown  when  the  written  contract  of  sale 
contains  no  warranty.  Whether  a  written 
contract  fully  expresses  the  terms  of  the 
agreement,  and,  If  so,  thus  excluding  all  war- 
ranties not  expressed  therein,  Is  a  question 
of  construction  for  the  courts."  In  Insur- 
ance Company  v,  Mowry,  96  U.  S.  544,  24 
L.  Ed.  674,  the  court  says:  "All  previous 
verbal  arrangements  were  merged  In  the 
written  agreement  The  understanding  of 
the  parties  as  to  the  amount  of  the  Insur- 
ance, the  conditions  upon  which  it  should  be 
payable,  and  the  premium  to  be  paid,  was 
there  expressed,  for  the  very  purpose  of 
avoiding  any  controversy  or  question  re- 
specting them.  The  entire  engagement  of 
the  parties,  with  all  the  conditions  upon 
which  its  fulfillment  could  be  claimed,  must 
be  conclusively  presumed  to  be  there  stated. 
•  •  •  The  previous  representation  of  the 
agent  could  In  no  respect  operate  as  an  es- 
toppel against  the  company.  Apart  from  the 
circumstance  that  the  policy  subsequently 
issued  alone  expressed  its  contract,  an  es- 
toppel from  the  representations  of  a  party 
can  seldom  arise,  except  where  the  repre- 
sentation relates  to  a  matter  of  fact,  to  a 
present  or  post  state  of  things.  »  ♦  »  The 
only  case  in  which  a  representation  as  to 
the  future  can  be  held  to  operate  as  an  es- 
toppel is  where  It  relates  to  an  intended 
abandonment  of  an  existing  right,  and  is 
made  to  influence  others,  and  by  which  they 
have  been  induced  to  act  An  estoppel  can- 
not arise  from  «  promise  as  to  future  ac- 
tion with  respect  to  a  right  to  be  acquired 
upon  an  agreement  not  yet  made.  •  »  • 
The  learned  judge  who  tried  this  case  in  the 
Circuit  Court  instructed  the  Jury,  in  sub- 
stance, that  if  they  could  find,  from  the  lan- 
guage of  the  agent,  that  there  was  an  agree- 
ment between  him  and  the  assured,  made  be- 
fore the  policy  was  executed,  that  the  latter 
should  have  notice  before  be  should  be  re- 
quired to  pay  the  annual  premium,  then  that 
the  company,  not  having  given  such  notice, 
was  estopped  from  setting  up  the  forfeiture 
stipulated  by  the  policy  for  nonpayment  of 
the  premium  when  due.  For  the  reasons  we 
have  stated,  we  think  the  court  erred  in  this 
instruction." 

If  there  bad  been  either  in  the  notes  and 
-trust  deed  executed  on  November  18,  1904, 
or  In  the  contract  entered  into  on  November 
21,  1904,  any  allusion  to  this  parol  agree- 
ment, showing  that  the  same  was  to  be  made 
a  part  of  any  written  agreement,  to  be  writ- 
ten out  subsequently  and  to  become  a  part 
of  the  same,  we  should  be  of  the  opinion  that 
the  same  should  be  considered  as  a  part  of 
the  agreement;  but  as  alleged  in  the  com- 
plaint It  is,  in  our  Judgment,  an  effort  on 
the  part  of  tbe  appellant  to  have  the  court 
make  a  new  contract  for  the  parties,  and 
then  declare  that  contract  void.  We  do  not 
think  that  the  allegation  as  to  the  parol 
104  S.W.— 42 


agreement  stated  In  the  complaint,  when 
taken  in  connection  with  the  entire  con- 
tract, can  be  considered  a  part  of  the  writ- 
ten contract  which  the  general  demurrer 
would  admit.  A  prohibition  not  to  con- 
struct a  depot  at  any  particular  place.  In  the 
future,  would  be  unquestionably  void;  but 
we  can  find,  as  heretofore  stated,  no  such 
contract  ever  having  been  entered  into.  The 
only  pretense  is  that  W.  L.  Stuckey,  who 
signed  the  contract  executed  on  the  21st  day 
of  November,  between  the  trustees,  Hudson, 
Sulllns,  and  Crafton,  and  the  William  Kene- 
flck  Company,  as  the  attorney  for  the  Wil- 
liam Kenefick  Company,  gave  said  trustees 
the  assurance  that  he  would  have  William 
Kenefick,  trustee,  make  such  an  agreement 
the  next  day,  the  22d  day  of  November,  1904. 
Hence  all  the  authorities  cited  by  appellant 
to  establish  the  proposition  that  a  court  of 
equity  would  relieve  from  the  obligations  of 
a  contract  which  was  against  public  policy, 
and  in  favor  of  one  of  the  parties  in  pari 
delicto,  have  no  application   to  this   case. 

We  do  not  deem  it  necessary  to  consider 
the  other  heads  discussing  the  assignment  of 
errors/  as  the  case  in  our  judgment  is  fully 
presented  in  the  points  considered  in  this 
opinion. 

It  is  our  opinion  that  the  Judgment  of  the 
court  below.  In  sustaining  the  demurrer  and 
dismissing  the  bill,  was  correct,  and  It  Is 
therefore  hereby  affirmed. 

GILL,  O.  J.,  and  CLAYTON,  J.,  concur. 


HUDSON  V.  STUCKET  et  al. 

(Court  of  Appeals  of  Indian  Territory.    Sept. 
26.  1907.) 

Appeal  from  the  United  States  Court  for 
the  Western  District  of  the  Indian  Territory ; 
before  Justice  Louis  Sulzbacber,  April  16, 
1906. 

Suit  by  William  B.  Hudson  against  W.  L. 
Stuckey,  trustee,  and  others.  From  an  ad- 
Terse  judgment,  plaintiff  appeals.    Affirmed. 

W.  M.  Matthews,  for  appellant  W.  L. 
Stuckey,  for  appellees. 

TOWNSEND,  J.  This  case  stands  upon 
the  same  footing,  both  as  to  the  law  and  the 
facta,  as  Farrington  v.  Stuck^  (decided  at 
this  term)  104  S.  W.  647,  and,  following  the 
opinion  in  that  case,  the  Judgment  of  the 
lower  court  In  this  case  Is  affirmed. 

OILL,  O.  J.,  and  CLAYTON,  J.,  concur. 


DESKIN   V.   STUCKEY   et  al. 

(Court  of  Appeals  of  Indian  Territory.    Sept 
26.  1907.) 

Appeal  from  the  United  States  Court  for 
the  Western  District  of  the  Indian  Territory; 
before  Justice  Louis  Sulabacher,  April  16, 
1900. 
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Suit  by  Andrew  J.  Deskin  against  W.  L. 
Btuckey,  trustee,  and  others.  From  an  ad- 
verse Jndgment,  plaintiff  appeals.    Affirmed. 

W.  M.  Matthews,  for  appellant  W.  L. 
Btuckey,  for  appellees. 

TOWNSEND,  J.  This  case  stands  upon 
the  same  footing,  both  as  to  the  law  and  the 
facts,  as  Farrlngton  t.  Stuckey  (decided  at 
this  term)  104  S.  W.  647,  and,  following  the 
opinion  In  that  case,  the  judgment  of  the 
lower  court  In  this  case  is  affirmed. 

GILL,  O.  X,  and  CLAYTON,  J.,  concur. 


PORTER  et  al.  v.  MURPHY. 

(Court  of  Appeals  of  Indian  Territory.     Sept. 
26,  1907.) 

1.  Indians— GovEBNHENT— Indian  ConwTBT 
— Cbeation  or  Office. 

An  act  of  the  Council  of  the  Muskogee  Na- 
tion, empowering  the  chief  thereof  to  employ 
an  attorney  until  the  dissolution  of  the  tribal 
relations  and  until  a  specified  date,  with  pre- 
scribed duties,  at  an  annual  salary,  payable 
from  the  general  funds  of  the  nation^  does  not 
create  an  office,  but  such  attorney  is  an  em- 
ploye under  contract. 

2.  Officers— Nathbe  of  Public  Office. 

An  office  is  a  public  station  or  employment, 
embracing  the  idea  of  tenure,  duration,  emolu- 
ment, and  duties,  and  is  different  from  a  govern- 
ment contract,  which  is  necessarily  limited 
in  its  duration  and  specific  in  its  object. 

[Ed.  Note. — For  cases  in  point,  see  Gent.  Dig. 
vol.  37,  Officers,  f  1.] 

3.  Injunction — Contbact  of  EImplotment— 
Bbeaoh  —  AoxioNS  —  Complaint  —  Suffi- 

CIENOT, 

A  complaint  which  alleges  that  the  chief 
of  the  Muskogee  Nation  employed  plaintiff  as 
attorney  for  the  nation,  pursuant  to  an  act  of 
the  Council  of  the  nation  ;  that  the  chief,  with- 
out cause,  discharged  plaintiff,  and  employed  a 
third  person  as  attorney ;  that  the  chief  was 
threatening  to  pay  to  the  third  person  the  sal- 
a^  to  which  plaintiff  was  entitled ;  that  plain- 
tiff was  without  adequate  remedy  to  prevent  a 
wrongful  diversion  of  the  funds  in  the  hands 
of  the  chief,  except  by  the  intervention  of  equi- 
table relief  by  way  of  injunction  preventing  such 
diversion — sets  forth  facts  sufficient  to  entitle 
plaintiff  to  equitable  relief. 

4.  Masteb  and  Sebvant— Disohaboe  of  EjM- 
PLOTfi— Gboun  d8— Sufficiency. 

An  employer's  right  to  cancel  a  contract  of 
employment  must  be  based  on  an  act  of  the 
employ^,  either  in  derogation  of  his  duties  un- 
der the  contract,  or  because  of  something  out- 
side of  the  contract  which  affects  his  perform- 
ance thereof,  and  because  persons  not  connected 
with  the  contract  and  not  responsible  under  It 
express  an  adverse  opinion  on  the  character  of 
the  employ^  is  not  sufficient. 

5.  Indians — Oovebnuent  of  Indian  Coun- 
TBT — Officers— Removal  —  Heabino  —  Nk- 

OESSITT. 

Conceding  that  the  position  of  attorney  for 
the  Muskogee  Nation  provided  for  by  an  act  of 
its  Council  is  in  the  nature  of  an  office,  the  at- 
torney cannot  be  removed  except  after  hearing. 

6.  Officebs— Removal  —  Heabino  —  Neces- 
sity. 

Where  one  is  appointed  to  public  office  for 
a  definite  term,  the  power  of  removal  cannot, 
except  by  statutory  authority,  be  exercised  with- 
out notice  of  a  hearing,  and  the  existence  of  a 


cause  for  removal  must  be  determined  after  no- 
tice to  the  officer,  and  after  he  has  had  an 
opportunity  to  be  heard. 

7.  Indians — Govebnment  of  Indian  Coun- 
TBY — Employ£8 — Contbact  of  Employment 

— DiSCHABGEJ— GBOUN  DS — SUFFICIENCY. 

The  Council  of  the  Muskogee  Nation  adopt- 
ed an  act  empowering  the  chief  to  employ  an 
attorney  for  a  designated  period,  at  an  annual 
salary,  for  the  performance  of  specified  duties. 
The  chief  employed  an  attorney  for  the  specified 
period.  Before  the  expiration  of  the  time,  the 
chief  discharged  the  attorney  because  federal 
authorities,  after  an  investigation,  determined 
that  the  attorney  was  untrustworthy  because  he 
had  preferred  charges  against  officials.  Tbe  na- 
tion was  not  involved  in  the  charges,  and  the 
attorney's  act  bad  nothing  to  do  with  his  em- 
ployment Held,  that  his  discharge  was  unjusti'! 
fiable. 

8.  Same— Actions— Necessaby  Pabties. 

In  a  suit  by  an  attorney  employed  by  the 
chief  of  the  Muskogee  Nation,  pursuant  to  an 
act  of  the  Council  thereof,  based  on  the  wrong- 
ful discbarge  by  the  chief  of  the  attorney,  the 
Muskogee  Nation  is  not  a  necessary  party. 

9.  Same. 

In  a  suit  by  an  attorney  employed  by  the 
chief  of  the  Muskogee  Nation,  pursuant  to  an 
act  of  its  Council,  based  on  his  wrongful  dis- 
charge,  a  third  person  employed  as  attorney 
I  by  the  chief  subsequent  to  such  discharge  is  a 
necessary  party  so  far  as  the  relief  sought  is 
to  prevent  such  third  person  from  receiving  the 
salary  of  attorney  for  the  nation. 

Appeal  from  the  United  States  Court  for 
I  the  Western  District  of  the  Indian  Territory, 
before  Justice  Wm.  R.  Lawrence;  February 
I  10,  1906. 

j  Suit  by  A.  P.  Murphy  against  Pleasant 
I  Porter  and  another.  From  a  decree  for 
I  plaintiff,  defendants  appeal.    Affirmed. 

I      The  complaint  in  this  case  is  as  follows: 
"Comes  the  plaintiff,  A.  P.  Murphy,  and 
complains  of   the  defendants,    and   for  his 
cause  of  action  states  that  he  is  a  citizen  of 
the  state  of  Missouri,   and  resident  of  the 
I  town  of  Crocker,  in  the  county  of  Pulaski, 
I  In  said  state  of  Missouri,  and  that  be  Is  now, 
I  and  at  all  the  times  hereinafter  mentioned, 
i  an  attorney  and  counselor  at  law;  that  1'. 
I  Porter  Is  a  resident  of  the  town  of  Musko- 
!  gee.  In  the  Creek  Nation,  Western  District 
I  of  the  Indian  Territory,  and  now  and  was 
{  at  all  the  times  hereinafter  mentioned  the 
i  duly  elected,  qualified,  and  acting  Principal 
Chief  of  the  Creek  Nation  or  tribe  of  In- 
dians;   that  the   defendant   M.    L.   Mott  is 
to  be  found  within  the  Western  District  of 
the  Indian  Territory,  and  is  at  present  as- 
suming to  i)erform  the  duties  of  Creek  na- 
tional attorney,  and  Is  pretending  that  he 
is  authorized  so  to  do  by  virtue  of  the  con- 
tract between  the  said  M.  L.  Mott  and  P. 
Porter,  as  Principal  Chief  of  the  Creek  Na- 
tion, but  whether  any  such  contract  has  ever 
been  made  between  the  said  P.  Porter,  and 
the  said  M.  L.  Mott,  and  whether  the  same. 
If    any    such   pretended    contract    has    been 
entered  into,  is  verbal  or  In  writing,  and  what 
the  terms  of  said  pretended  contract  are,  this 
plaintiff  Is  unable  to  state  by  reason  of  the 
fact  that  he  has  not  any  copy  of  said  pre- 
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tmded  contract,  If  the  same  was  In  writing, 
and  is  unable  to  procure  the  same,  and  was 
not  present  at  any  time  when  such  pretended 
contract  was  entered  into  or  assumed  to  be  en- 
tered Into  between  the  said  M.  L.  Mott  and  P. 
Porter.  Plaintiff  further  states  that  on  the 
6th  day  of  December,  A.  D.  1901,  the  National 
Council  of  the  Muskogee  (Creek)  Nation,  in 
regular  session  at  the  capitol  building  In  the 
town  of  Okmulgee,  the  capital  of  the  Creek 
Nation,  passed  an  act  entitled,  "An  act  pro- 
viding for  the  employment  of  a  national 
attorney  and  for  other  purposes,"  which  act 
was  on  said  6th  day  of  December,  A.  D.  1901, 
approved  by  P.  Porter,  Principal  Chief  of 
the  Creek  Nation,  and  also  approved  by  The- 
odore Roosevelt,  President  of  the  United 
States  of  America,  pn  the  13th  day  of  De- 
cember, A.  D.  1902,  which  said  act  Is  hereby 
specially  pleaded,  and  made  a  part  of  this 
complaint,  and  Is  set  out  In  full  In  a  contract 
entered  Into  between  the  plaintiff  herein  and 
said  P.  Porter,  as  Principal  Chief  of  the 
Creek  Nation,  which  Is  hereafter  attached  to 
this  complaint  as  one  of  the  exhibits  hereto; 
that  pursuant  to  the  said  act  of  the  Creek 
National  Council,  above  recited,  plaintiff  here- 
in and  the  defendant  P.  Porter,  as  Prin- 
cipal Chief  of  the  Muskogee  (Creek)  Nation, 
on  January  10,  A.  D.  1903,  entered  Into  a 
written  contract  of  employment,  whereby 
the  said  plaintiff  was  employed  as  Creek 
national  attorney  until  the  tribal  relations 
of  the  Muskogee  Nation  have  been  dissolved, 
and  until  March  1,  1906,  at  an  annual  salary 
of  five  thousand  ($5,000.00)  dollars  to  be 
paid  quarterly  out  of  the  general  funds  of 
Muskogee  Nation,  upon  warrants  drawn  by 
the  defendant  P.  Porter,  as  Principal  Chief 
of  said  Nation,  which  said  contract,  was  on 
the  13th  day  of  January,  A.  D.  1903,  by  writ- 
ten Indorsement  thereon,  duly  approved  by 
W.  A.  Jones,  United  States  Commissioner  of 
Indian  Affairs,  and  duly  approved  on  the 
13th  day  of  January,  A.  D.  1903,  by  B.  A. 
Hitchcock,  Secretary  of  the  Interior  for  the 
United  States  of  America,  a  copy  of  which 
said  contract,  together  with  the  indorsements 
thereon,  Is  attached  hereto  marked,  'Exhib- 
it A,'  and  made  a  part  of  this  complaint; 
that,  pursuant  to  the  terms  of  said  contract, 
the  plaintiff  herein  entered  upon  his  serv- 
ices as  Creek  national  attorney,  actually  com- 
mencing his  duties  contemplated  by  the  terms 
of  said  contract  on  the  1st  day  of  January, 
1903,  although  said  contract,  as  above  set 
out,  was  not  finally  approved  until  January 
13,  1908;  that  from  the  let  day  of  January, 
1903,  until  the  23d  day  of  March,  1904,  the 
plaintiff  herein  continued  In  the  active  and 
continuous  performance  of  all  the  duties  Im- 
posed upon  him  by  the  contract  hereinbefore 
recited,  as  said  Greek  national  attorney,  and 
fully  performed  and  discharged  on  his  part 
every  stipulation  and  agreement  therein  con- 
tained, and  has  continuously  since  the  1st 
day  of  January,  1903,  offered  and  tendered 
to  the  said  defendant  P.  Porter,  as  Principal 


Chief  of  the  Creek  Nation  and  to  said  Creek 
Nation  and  to  citizens  thereof,  his  services 
as  Creek  national  attorney  under  said  con- 
tract, and  has  at  all  times  been  willing  and 
Is  still  willing  and  hereby  offers  to  perform 
and  discbarge  all  of  the  duties  and  obliga- 
tions imposed  upon  him  by  said  contract  as 
such  national  attorney  for  the  Creek  Nation. 
"Plaintiff  further  states:  That  the  legisla- 
tive body  of  said  Muskogee  (Creek)  Nation 
consists  of  a  National  Council,  composed  of 
the  House  of  Kings  and  House  of  Warriors, 
as  provided  by  section  one  (1)  of  article  one 
(1)  of  the  statutes  of  said  nation,  as  follows, 
to  wit:  'Section  1.  The  law  making  power  of 
the  Nation  shall  be  lodged  in  a  Council, 
which  shall  consist  of  two  houses ;  the  House 
of  Kings  and  the  House  of  Warriors.'  That 
section  65  provides  as  follows,  to  wit:  'Sec. 
65.  The  National  Council  of  the  Musko- 
gee Nation  shall  convene  within  the  national 
capitol  at  the  seat  of  government  on  the 
first  Tuesday  in  October  of  each  year.'  That 
Section  4  of  article  2  of  the  Constitution 
of  the  Muskogee  Nation  provides,  as  follows, 
to  wit:  'Sec.  4.  Whenever  any  bill  or  meas- 
ure shall  pass  both  houses  It  shall  be  submit- 
ted to  the  Principal  Chief  for  bis  approval  or 
rejection.'  That  section  12  of  chapter  1  of 
the  laws  of  the  Muskogee  Nation  1893,  in  re- 
lation to  the  Principal  Chief,  provides  as  fol- 
lows, to  wit:  *8ec.  12.  He  shall  have  the  Is- 
suance of  all  National  warrants ;  but  no  war- 
rants shall  be  Issued  until  an  appropriation 
by  the  National  Council  has  been  made  to 
cover  same.'  That  on  the  22d  day  of  Oc- 
tober, 1903,  the  Creek  National  Council,  at 
the  capitol  building  In  the  town  of  Okmulgee, 
the  capital  of  the  Creek  Nation,  duly  passed 
a  general  appropriation  bill  for  the  payment 
of  salaries  of  officers  of  said  nation,  and  be- 
ing an  appropriation  for  the  necessary,  in- 
cidental, and  salary  expenses  of  the  Creek 
Nation,  embracing  among  other  appropria- 
tions and  appropriation  out  of  the  general 
funds  of  the  Creek  Nation  of  five  thousand 
($5,000.00)  dollars  for  the  payment  of  the 
salary  of  the  Creek  national  attorney  for  the 
year  ending  December  5,  1904,  which  act  was 
duly  approved  by  the  defendant  P.  Porter, 
as  Principal  Chief  of  the  Creek  Nation,  on 

the  day  of  ,  1903,  which  said 

act  is  hereby  specially  pleaded,  and  a  copy  of 
the  same  is  attached  to  this  complaint,  mark- 
ed 'Exhibit  6'  and  made  a  part  hereof.  That 
thereafter  the  salary  of  the  plaintiff  herein, 
as  Creek  national  attorney,  accruing  up  to  the 
1st  day  of  April,  1904,  was  paid  by  warrants 
regularly  drawn  by  the  defendant  P.  Porter, 
as  Principal  Chief  of  the  Creek  Nation,  out 
of  said  general  funds  of  the  Creek  Nation, 
and  pursuant  to  the  appropriation  bill  herein- 
before recited.  That  on  the  23d  day  of 
March,  1904,  while  the  plaintiff  herein  was 
still  performing  all  of  the  duties  required 
of  him  under  and  by  virtue  of  his  contract 
as  national  attorney  for  the  Creek  Nation, 
and  without  any  default  whatever  on  his 
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part,  and  while  the  plaintiff  wns  still  capable 
of  performing  and  discharging  all  of  the  du- 
ties and  obligations  imposed  upon  him  by 
said  contract,  and  still  willing  to  perform 
the  same,  and  actually  engaged  In  the  due 
performance  of  the  same,  he  received  In  due 
course  of  the  mail  a  communication  from  P. 
Porter,  as  Principal  Chief  of  the  Muskogee 
Nation,  purporting  to  be  a  termination  of 
plaintiff's  contract  as  national  attorney  for 
the  Creek  Nation,  which  communication  was 
dated  March  21,  1904,  a  copy  of  which  com- 
munication Is  attached  hereto,  marked  'Ex- 
hibit C  and  made  a  part  of  this  complaint. 
That  on  the  same  day,  to  wit,  on  the  23d 
day  of  March,  1904,  and  while  the  plaintiff 
herein  was  still  willing  to  perform  all  of  his 
duties  under  his  contract  as  Creek  national 
attorney,  and  was  performing  the  same  as 
above  set  out,  he  received  In  due  course  of 
mall  from  the  defendant  P.  Porter  a  further 
communication  purporting  to  terminate  bis 
said  contract  as  national  attorney  for  the 
Creek  Nation,  copy  of  which  second  com- 
munication Is  attached  hereto,  marked  'Ex- 
hibit D,'  and  made  a  part  of  this  complaint. 
That  immediately  upon  the  receipt  of  the 
communications  above  recited  the  plaintiff 
herein  served  upon  the  defendant  P.  Porter, 
as  Principal  Chief  of  the  Muskogee  (Creek) 
Nation,  a  notice  to  the  effect  that  he  did  not 
recognize  the  authority  of  said  defendant  P. 
Porter  to  terminate  his  contract  of  employ- 
ment as  Creek  national  attorney  In  the  man- 
ner and  for  the  reasons  assigned  In  said 
communication,  and  that  he  was  then  willing 
to  perform  all  the  services  and  duties  impos- 
ed upon  and  required  of  him  under  his  con- 
tract of  employment,  dated  January  10,  1903, 
and  approved  by  the  Commissioner  of  Indian 
Affairs  and  the  Secretary  of  the  Interior, 
January  13,  1908,  and  that  plaintiff  would 
continue  to  hold  himself  in  readiness  to  per- 
form and  discharge  each,  every,  and  all  of 
the  services,  duties,  and  obligations  provided 
for  and  stipulated  in  said  contract  of  January 
10,  1903,  a  copy  of  which  notice,  together 
with  plaintiff's  affidavit  of  service  of  same 
upon  the  defendant  P.  Porter,  is  attached 
hereto,  marked  'Exhibit  E'  and  made  a  part 
of  this  complaint.  That  the  plaintiff  herein 
has  at  all  times  since  the  23d  day  of  March, 
1904,  been  ready  and  willing  to  perform  and 
discharge  each,  every,  and  all  of  the  services, 
duties,  and  obligations  provided  for  and  stip- 
ulated in  his  said  contract  of  January  10, 
1903,  and  has  at  all  times  offered  to  per- 
form said  duties,  and  Is  still  willing  to  per^ 
form  said  duties,  and  still  offers  to  perform 
the  same  and  to  comply  in  every  respect  with 
his  said  contract  of  employment  as  Creek 
national  attorney,  but  that  the  defendant 
P.  Porter,  assuming  to  act  as  Principal  Chief 
of  the  Muskogee  (Creek)  Nation,  has  unjust- 
ly, oppressively,  and  in  violation  of  the  trust 
conferred  upon  htan  by  the  Oeek  Nation 
Council  refused  to  allow  the  plaintiff  to 
perform  any  of  bis  duties  as  Creek  national 


attorney,  and  that  he  has  notifled  the  United 
States  Indian  Inspector  and  the  United  States 
Conunlsslon  to  the  Five  Civilized  Tribes,  the 
honorable  Secretary  of  the  Interior,  and  the 
honorable  clerk  of  the  United  States  Court 
for  the  Western  District  of  the  Indian  Ter- 
ritory that  he  has  terminated  the  contract  of 
the  plaintiff  as  national  attorney  for  tbe 
Creek  Nation,  and  the  plaintiff  Is  no  longer 
authorized  or  entitled  to  perform  the  services 
and  duties  required  of  him  under  his  coh- 
tract  as  Creek  national  attorney,  and  said 
defendant  P.  Porter,  has  refused  to  recognize 
the  plaintiff  herein  as  national  attorney  for 
the  Creek  Nation,  and  refused  to  permit 
plaintiff  to  continue  in  the  performance  of  his 
duties  as  such,  and,  in  addition  thereto,  has 
given  to  the  public  pI^ess  copies  of  the  no- 
tices hereinbefore  set  out,  and  marked  'Ex- 
hibits C  and  'D,'  and  by  reason  of  the  unlaw- 
ful and  unwarranted  acts  of  the  said  defend- 
ant, P.  Porter,  this  plaintiff  has  been  pre- 
vented, against  his  will,  and  without  his  con- 
sent, and  over  bis  protest,  from  performing 
and  discharging  his  duties  as  Creek  national 
attorney,  although  at  all  tbnes  willing  to  do 
so. 

"Plaintiff  further  alleges  that  he  is  in- 
formed and  believes  that  the  defendant  P. 
Porter  has  entered  Into  some  pretended  agree- 
ment or  contract  whereby  he  has,  without 
authority,  pretended  to  employ  the  defendant 
M.  L.  Mott  as  Creek  national  attorney,  and 
the  said  M.  U  Mott  Is  pretending  that  he  is 
authorized  by  the  said  defendant  P.  Porter 
to  act  as  Creek  national  attorney,  and  Is  as- 
suming to  act  as  such,  and  Is  pretending  to 
perform  and  discharge  the  duties  of  Creek 
national  attorney,  and  the  plaintiff  further 
alleges  that  the  defendant  P.  Porter  states 
and  threatens  that  be  will  issue  to  tbe  de- 
fendant M.  L.  Mott  warrants  drawn  upon 
general  fund  of  the  Creek  Nation,  under  the 
appropriation  bill  of  October  22.  1003,  here- 
inbefore recited,  for  the  payment  to  said  M. 
L.  Mott  of  the  money  by  said  act  appropriat- 
ed to  pay  the  salary  of  the  Creek  national 
attorney,  and  threatens  and  states  that  ho 
will  not  Issue  to  the  plaintiff  herein  any  oth- 
er or  further  warrants  for  his  salary  as 
Creek  national  attorney,  and  that  he  will 
not  pay  to  the  plaintiff  herein  his  salary  as 
Creek  national  attorney  arising  and  accru- 
ing under  and  by  virtue  of  his  contract  of 
January  10,  1903,  arising  and  accruing  after 
April  1,  1904.  but  that  he  will  pay  all  of 
said  salary  subsequent  to  April  1,  1904,  to 
the  said  M.  L.  Mott,  and  will  Issue  to  tbe 
said  M.  L.  Mott  warrants  drawn  upon  tbe 
general  fund  of  the  Creek  Nation  and  signed 
by  said  defendant  P.  Porter,  as  Principal 
Chief  of  the  said  Creek  Nation,  for  said  sal- 
ary for  the  balance  of  tbe  year  1904.  That 
this  plaintiff  has  no  remedy  at  law  by  whlcdi 
he  could  sue  the  Creek  Nation  and  recover 
from  said  Creek  Nation  the  amount  of  un- 
paid salary  due  him  under  and  by  virtue  of 
tbe  contract  of  January  10,  1003,  or  for  dam- 
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ages  for  the  breach  of  said  contract  or  for 
the  unwarranted  acts  of  said  P.  Porter  In 
attempting  and  pretending  to  terminate  said 
contract  In  the  manner  and  for  the  reasons 
assigned  in  the  notice  given  by  him  to  the 
plaintiff,  and  for  the  unwarranted  and  un- 
authorized and  Illegal  acts  of  said  P.  Por- 
ter in  preventing  this  plaintiff  from  perform- 
ing his  duties  under  his  contract  of  January 
10,  1903,  and  notifying  all  persons  that  this 
plaintiff  Is  no  longer  recognized  as  the  Creek 
national  attorney.  That  the  plaintiff  has  no 
remedy  at  law  whereby  he  can  sue  the  de- 
fendant P.  Porter  personally  for  the  unpaid 
balance  of  the  salary  arising  and  accruing  to 
him  as  Creek  national  attorney,  under  and 
by  virtue  of  his  contract  of  January  10,  1903, 
and  no  remedy  at  law  whereby  he  can  sue 
and  recover  from  the  said  M.  L.  Mott  any 
sum  of  money  that  may  be  received  by  him 
from  the  general  funds  of  the  Creek  Nation 
upon  any  warrants  Issued  to  him  in  payment 
of  the  salary  as  Creek  national  attorney,  or 
issued  to  him  under  the  appropriation  bill  of 
October  22,  1903,  hereinbefore  recited,  and 
that  If  the  defendant  P.  Porter  does  issue  to 
the  said  M.  L.  Mott  the  warrant  or  warrants 
for  the  salary  of  Creek  national  attorney 
arising  and  accruing  subsequent  to  April  1, 
1904,  and  the  said  M.  L.  Mott  receives  the 
same,  this  plaintiff  will  be  without  any  ade- 
quate remedy  at  law  to  recover  the  balance 
and  remainder  of  his  salary  as  Creek  nation- 
al attorney  for  the  year  1904,  and  without 
any  remedy  at  law  whatever  to  recover  the 
same.  That  under  and  by  virtue  of  the 
terms  of  plalntlfTs  contract  of  January  10, 
1003,  and  the  act  of  December  6,  1901,  here- 
inbefore recited,  plaintiff's  salary  as  Creek 
national  attorney  is  payable  quarterly,  and 
the  defendant  P.  Porter,  as  Principal  Chief 
of  the  Creek  Nation,  Is  authorized  and  di- 
rected to  Issue  warrants  upon  the  general 
funds  of  the  Creek  Nation  for  the  payment 
of  said  salary  quarterly,  in  the  amount  of 
one  thousand  two  hundred  and  fifty  ($1,250.- 
00)  dollars  each.  As  hereinbefore  recited,  said 
defendant  P.  Porter,  Principal  Chief,  has  is- 
sued to  the  plaintiff  a  warrant  for  his  services 
for  the  first  quarter  of  the  year  1004,  and  there 
will  be  due  under  said  act  of  December  6, 1901, 
and  the  contract  of  January  10,  1904,  the 
further  sum  of  one  thousand  two  hundred 
and  fifty  ($1,250.00)  dollars,  for  which  he 
Is  entitled  to  have  a  warrant  drawn  by  the 
defendant  P.  Porter,  as  Principal  Chief  of 
the  Creek  Nation,  upon  the  general  funds  of 
the  Creek  Nation,  but  plaintiff  alleges  that 
said  defendant  P.  Porter,  states  and  threat- 
ens that  he  will  issue  said  warrant  to  the 
defendant  M.  L.  Mott,  and  that  he  vrlU  not 
issue  to  this  plaintiff  any  warrant  for  said 
sum  or  any  other  sum,  and  that  he  will  pay 
or  cause  to  be  paid  in  no  manner  whatever 
the  salary  due  this  plaintiff  as  Creek  nation- 
al attorney  for  the  quarter  beginning  April 
1,  1904,  and  ending  June  30,  1904,  and  that 
he  will  not  pay  or  cause  to  be  paid  to  this 


plaintiff,  at  any  time  hereafter,  any  amount 
whatever  as  salary  as  Creek  national  attor- 
ney, nor  Issue  any  warrant  to  him  for  the 
same;  and  the  plaintiff  further  alleges  that, 
unless  the  said  P.  Porter  is  restrained  by 
proper  order  of  this  court,  he  will  on  the 
1st  day  of  July,  1904,  issue  to  his  codefend- 
ant  M.  L.  Mott  a  warrant  drawn  on  the  gen- 
eral fund  of  the  Creek  Nation,  signed  by 
said  defendant,  P.  Porter,  as  Principal  Chief 
of  the  Creek  Nation,  for  the  salary  which  Is 
due  this  plaintiff  as  Creek  national  attorney 
for  the  quarter  beginning  April  1,  1904,  and 
ending  June  30,  1904,  and  that,  unless  the 
court  will  grant  an  Injunction  to  prevent 
said  illegal  and  unwarranted  acts  so  threat- 
ened, this  plaintiff  will  be  left  without  any 
adequate  remedy  and  without  any  remedy 
whatever  at  law  for  the  recovery  of  the 
amount  due  him  under  his  contract  of  Jan- 
uary 10,  1904,  for  services  as  Creek  national 
attorney. 

"Plaintiff  further  alleges  that  at  no  time 
since  he  entered  upon  his  duties  as  Creek  na- 
tional attorney  in  January,  1003,  has  he  ever 
failed  in  the  performance  of  any  of  the  du- 
ties required  of  him  by  his  said  contract, 
but  has  faithfully  and  diligently  performed 
the  same;  that  he  has  discharged  each  and 
every  obligation  imposed  upon  him  as  Creek 
national  attorney,  and  has  never  given  to 
either  the  defendant  P.  Porter  or  the  Creek 
Nation  or  any  citizen  of  the  Greek  Nation 
any  Just  cause  tor  his  discharge  or  for  the 
termination  of  said  contract  of  January 
10,  1903,  and  further  avers  that  no  Just 
cause  has  ever  been  assigned  by  the  defend- 
ant P.  Porter  or  any  other  person  for  his 
discharge  as  Creek  Attorney  or  for  the  termi- 
nation of  his  said  contract  of  January  10, 
1903,  and  that  he  has  never  t>een  discharged 
nor  said  contract  terminated  in  manner  and 
form,  and  in  accordance  with  the  terms  and 
conditions  therein  stipulated  and  provided, 
but  Is  still  the  duly  and  legally  constituted 
national  attorney  for  the  Creek  Nation,  enti- 
tled to  perform  his  duties  as  such,  and  to  re- 
ceive the  compensation  provided  for  In  bis 
contract  for  the  same,  and  that  the  inter- 
ference with  him  in  the  performance  of  his 
duties  as  such,  against  his  will  and  over  his 
protest,  and  the  assumption  of  the  defend- 
ant M.  L.  Mott  of  the  right  to  perform  the 
duties  of  national  attorney  are  without  war- 
rant of  law,  and  are  in  violation  of  the 
terms  of  plaintifTs  contract  of  January  10, 
1903. 
"Premises  considered,  plaintiff  prays: 
"First  That  the  defendant  P.  Porter  be 
enjoined  and  restrained  from  signing  or  is- 
suing or  attempting  to  sign  or  issue  any  war- 
rant or  warrants  upon  the  general  fund  of 
the  Creek  Nation,  payable  to  M.  li.  Mott  or  to 
the  order  of  M.  L.  Mott,  or  to  any  other  per- 
son or  the  order  of  any  other  person,  except 
the  plaintiff  herein,  for  the  salary  of  Creek 
national  attorney  for  the  quarter  beginning 
April  1,  1904,  and  ending  June  30,  1904,  or 
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for  the  salary  of  Creek  national  attorney  for 
any  other  period  whatsoever,  subsequent  to 
April  1,  1904,  and  enjoining  and  restraining 
the  defendant  P.  Porter  from  paying  or  at- 
tempting to  pay  or  cause  to  be  paid  to  M.  L. 
Mott  or  any  other  person  than  the  plaintiff 
herein,  any  portion  of  the  salary  of  Creek 
national  attorney,  arising  and  accruing  sub- 
sequent to  the  1st  day  of  Aj>rll,  1904,  and  en- 
joining and  restraining  the  defendant  M.  L. 
Mott  from  receiving  or  attempting  to  receive, 
either  directly  or  Indirectly,  any  vrarrant  for 
the  salary  of  Creek  national  attorney  arising 
and  accruing  subsequent  to  April  1,  1904,  and 
from  receiving  any  warrant  therefor  or  re- 
ceiving payment  thereof.  In  any  other  man- 
ner whatsoever,  and  from  collecting,  selling, 
negotiating,  or  otherwise  disposing  of  any 
warrant  that  may  have  been  issued  to  him 
for  any  part  of  the  salary  of  Creek  national 
attorney,  arising  and  accruing  subsequent  to 
April  1,  1904,  said  injunction  and  restraining 
order  to  be  in  force  against  the  said  P.  Porter 
aqd  the  said  defendant  M.  L.  Mott  and  all 
jpersons  acting  by,  through,  or  under  them, 
or  under  color  of  any  authority  from  them, 
until  the  further  order  of  this  court  In  the 
premises. 

"Second.  That  upon  a  final  hearing  of  this 
cause  the  plaintiff,  A.  P.  Murphy,  be  adjudg- 
ed to  be  the  duly  and  legally  constituted  na- 
tional attorney  for  the  Creek  Nation,  entitled 
to  perform  the  duties  of  such,  and  entitled  to 
receive  pay  for  the  same,  and  entitled  to  have 
Issued  to  him  a  warrant  for  all  of  his  salary 
as  Creek  national  attorney  arising  and  accru- 
ing subsequent  to  April  1,  1904,  and  that  the 
acts  of  the  defendant  P.  Porter,  In  attempting 
to  discharge  him  as  such  national  attorney, 
and  terminate  his  contract  as  such,  be  de- 
creed to  be  without  warrant  of  law,  and  unau- 
thorized by  the  contract  of  January  10,  1903, 
and  of  no  force  and  effect  whatsoever,  and 
his  pretended  employment  of  M.  L.  Mott,  as 
Creek  national  attorney  declared  to  be  il- 
legal and  without  any  warrant  of  law,  and 
that  it  be  decreed  that  said  M.  L.  Mott  is  not 
entitled  to  perform  the  duties  of  Creek  na- 
tional attorney,  nor  to  receive  the  salary  of 
Creek  national  attorney;  that  a  mandatory 
Injunction  be  Issued  by  this  court,  command- 
ing the  defendant  P.  Porter,  as  Principal 
Chief  of  the  Creek  Nation,  to  Issue  to  the 
plaintiff,  A.  P.  Murphy,  a  warrant  for  all  of 
his  salary  as  Creek  national  attorney  arising 
and  accruing  subsequent  to  April  1,  1904,  up 
to  the  date  of  the  decree  herein  and  other 
warrants  for  such  salary  as  shall  accrue  up 
to  and  until  his  contract  as  such  attorney 
shall  have  terminated,  hi  accordance  with 
law,  and  the  terms  and  conditions  In  said 
contract  provided  enjoining  and  restraining 
the  said  defendant  P.  Porter  and  the  said  de- 
fendant M.  L.  Mott  from  In  any  wise  Inter- 
fering with  the  plaintiff  In  the  performance 
and  discharge  of  his  duties  as  Creek  national 
attorney  and  receiving  his  salary  as  such  un- 
til bis  contract  of  January  10,  1903,  as  such 


national  attorney,  shall  have  terminated.  In 
accordance  with  law  and  the  stipulations  and 
provisions  of  said  contract 

"Third.  For  all  such  other  and  further  re- 
lief as  the  facts  may  warrant,  and  the  court 
shall  In  equity  and  good  conscience  deem 
proper. 

"William  T,  Hutchlngs, 
"Preston  G.  West, 

"Attys." 

To  this  complaint  defendant  (appellant) 
Interposed  demurrer  as  follows: 

"And  now  comes  the  said  defendants  in 
person,  and  by  Charles  A.  Cook  and  Thomas 
&  Foreman,  their  attorneys,  and  defend  the 
wrong  and  injury,  when,  etc.,  and  demur  to 
the  complaint  filed  herein,  and  for  causes  of 
demurrer  say:  (1)  The  said  complaint  and 
the  matters  and  things  as  therein  alleged  and 
set  forth  as  facts  are  not  sufficient  In  law  to 
constitute  a  cause  of  action.  (2)  The  alleg- 
ed facts  set  forth  In  said  complaint  show  that 
the  plaintiff  has  complete  remedies  at  law. 
(3)  The  matters  and  things  alleged  as  facts 
In  said  complaint  are  not  sufficient  In  law  to 
give  a  court  of  equity  jurisdiction  or  to  war- 
rant the  granting  of  an  Injunction  or  restrain- 
ing order.  And  for  other  good  and  sufficient 
reasons. 

"Pleasant   Porter  and  Marshall   U   Mott. 

Defendants." 

The  cause  on  demurrer  was  referred  to  a 
master  In  chancery,  who,  after  hearing  ex- 
tended arguments  and  considering  lengthy 
briefs  on  both  sides,  made  the  following  re- 
port: 

"Master's  Report 

"To  the  Honorable  Charles  W.  Raymond, 
Judge  of  said  Court: 

"The  undersigned,  Thomas  A.  Sanson,  mas- 
ter In  chancery,  for  this  court,  to  whom  the 
above-entitled  cause  was  heretofore  referred 
upon  the  plaintiff's  bill  of  complaint  and 
prayer  for  an  Injunction  herein,  begs  leave 
to  make  the  following  report: 

"(1)  This  cause  came  on  for  bearing  be- 
fore me  at  my  office,  at  Muskogee,  In  this 
district,  on  January  16, 1905,  the  plaintiff  ap- 
pearing by  Preston  O.  West,  Esq.,  his  attor- 
ney, and  the  defendants  by  Messrs.  John  R. 
Thomas  and  Charles  A.  Cook,  the  cause,  pre- 
sented upon  the  sufficiency  of  the  bill,  was 
argued  at  length  by  counsel,  and  also  sub- 
mitted upon  the  briefs  hereto  attached.  (2) 
After  hearing  the  argument  of  coimsel  and  a 
careful  examination  of  the  briefs  filed,  I  am 
of  the  opinion  (1)  that  the  plaintiff's  bill  of 
complaint  states  a  cause  of  action,  and.  If 
the  allegations  of  the  bill  are  sustained,  toat 
be  Is  entitled  to  the  relief  prayed.  (2)  That 
the  plaintiff  is  without  a  plain,  adequate, 
and  complete  remedy  at  law.  I,  therefore, 
recommend  that  the  writ  of  Injunction  pray- 
ed by  the  plaintiff  be  granted,  and  demurrer 
to  bill  of  complaint  overruled." 
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Appellants  thereupon  filed  exceptions  ob- 
jecting eBi)eclaIly  as  followa;  "First  For 
that  the  said  master  in  his  said  report  hath 
foimd  that  the  plalntllTs  bill  of  complaint 
states  a  good  canse  of  action.  »  •  » 
Seventh.  For  that  this  cause  not  being  at 
issue,  the  order  of  reference  to  the  master 
herein  upon  questions  at  law  was  nnan- 
thorlzed  bj  law,  and  the  report  of  the  master 
Is  wholly  Inoperative  and  of  no  eCCect,  and 
no  order  of  court  can  properly  be  based 
thereon." 

exceptions  were  each  overruled.  Defend- 
ants excepted,  and  the  court  made  the  fol- 
lowing order:  "On  this  8th  day  of  Febru- 
ary, 1905,  this  cause  coming  on  to  be  heard 
on  plaintUTs  application  for  a  temporary 
restraining  order,  and  the  plaintiff  appear- 
ing by  his  attorney  Preston  O.  West,  and  de- 
fendants appearing  by  their  attorneys  Chas. 
A.  Cook  and  Thomas  &  Foreman,  the  court, 
after  considering  the  complaint  and  hear- 
ing the  arguments  of  counsel,  doth  order 
that  the  prayer  of  plaintiff  be  granted,  as  to 
temporary  restraining  order,  and  it  Is  farther 
ordered  and  decreed  that  the  defendant  P. 
Porter  and  all  persons  acting  by,  through,  or 
under  him,  be  enjoined  and  restrained  from 
signing  or  Issuing,  or  attempting  to  sign  or 
issue,  any  warrant  or  warrants  upon  the 
general  fund  of  the  Creek  Nation,  payable 
to  M.  li.  Mott,  or  to  the  order  of  M.  L.  Mott, 
or  to  any  other  person,  or  the  order  of  any 
other  person,  except  the  plaintiff  herein,  for 
the  salary  of  Creek  national  attorney,  for  the 
quarter  beginning  April  1,  1904,  and  ending 
June  30,  1904,  or  for  the  salary  of  Creek 
national  attorney  for  any  other  period  what- 
soever subsequent  to  April  1,  1904,  and  that 
defendant  P.  Porter,  and  all  persons  acting 
by,  through,  or  under  him,  or  under  color  of 
any  authority  from  him,  be  enjoined  and 
restrained  from  paying  or  attempting  to  pay, 
or  causing  to  be  paid,  to  M.  L.  Mott,  or  any 
other  person  than  the  plaintiff  herein,  any 
portion  of  the  salary  of  Creek  national  at- 
torney arising  and  accruing  subsequent  to 
the  Ist  day  of  April,  19<H,  and  that  the  de- 
fendant M.  L.  Mott,  and  all  persons  acting 
by,  through,  or  under  him,  or  under  color 
of  any  authority  from  him,  be  enjoined  and 
restrained  from  receiving  or  attempting  to 
receive,  either  directly  or  indirectly,  any 
warrant  for  the  salary  of  Creek  national  at- 
torney arising  and  accruing  subsequent  to 
April  1,  1904,  and  from  receiving  any  war- 
rant or  receiving  payment  thereof  in  other 
manner  whatsoever,  and  from  collecting,  sell- 
ing, negotiating,  or  otherwise  disposing  of 
any  warrant  that  may  have  been  issued  to 
Mm  for  any  part  of  the  salary  of  Creek  na- 
tional attorney  arising  and  accruing  subse- 
quently to  April  1,  1904,  until  the  further  or- 
der of  this  court,  upon  the  plaintiff,  Arthur 
P.  Murphy,  filing  a  bond,  with  good  and  suffi- 
cient sureties  in  the  sum  of  $2,000,  to  be 
approved  by  the  clerk  of  this  court"  And 
en  the  same  day  the  court  overruled  defend- 


ants' demurrer  to  the  complaint  defendants 
excepting. 

Defendants  filed  answer,  consisting  of  sun- 
dry admissions  and  denials,  which  it  is  un- 
necessary to  set  out  in  detail,  further  than 
to  say  that  the  denials .  put  in  issue  the 
points  (1)  that  the  appellant  Porter  in  re- 
moving plaintiff  "acted  unjustly,  oppress- 
ively," but  avers  that  his  actions  In  that  be- 
half were  right  and  proper  and  fully  within 
his  lawful  power  and  authority  as  Principal 
Chief  and  executive  head  of  the  Creek  Na- 
tion; and  that  In  the  performance  of  said 
act  he  was  but  complying  with  the  order  of 
the  honorable  Commissioner  of  Indian  Af- 
fairs and  the  honorable  Secretary  of  the 
Interior,  the  latter  of  whom  had  full  super- 
visory control  of  said  contract  and  possesses 
lawful  power  and  authority  to  approve  the 
action  of  the  defendant  Pleasant  Porter,  as 
Principal  Chief  of  the  Creek  Nation,  In  can- 
celing said  contract  and  terminating  the  em- 
ployment of  said  plaintiff  as  national  attor- 
ney for  the  Creek  Nation.  "Defendants  deny 
that  the  defendant  Pleasant  Porter,  as  Prin- 
cipal Chief  of  the  Creek  Nation,  gave  copies 
of  the  notice  hereinbefore  set  out  and  marked 
'Exhibits  C  and  'D'  to  the  public  press  for 
the  purpose  of  injuring  or  damaging  the 
said  plaintiff,  but  that  the  same  were  pub- 
lished In  the  public  press  as  ordinary  ofildal 
news,  and  defendants  deny  that  the  acts  of 
defendant  Pleasant  Porter,  as  Principal 
Chief  of  the  Creek  Nation,  In  preventing  the 
plaintiff  from  performing  and  discharging 
his  duties  as  Creek  national  attorney  was  a 
violation  of  the  legal  rights  of  the  plaintiff, 
hut  aver  that  the  same  were  proper,  legal, 
ofliclal  acts  warranted  by  law.  •  »  »  Defend- 
ants deny  that  the  plaintiff  has  no  remedy 
at  law.  Defendants  deny  plaintiff  suffered 
damage  by  reason  of  the  breach  of  said 
contract  or  for  any  acts  of  the  defendant 
Porter  in  preventing  plaintiff  from  perform-  . 
ing  any  ofl!lclal  duties  recited  In  plaintiff's 
contract  of  January  10,  1903,  or  for  notify- 
ing any  or  all  persons  that  plaintiff  was  no 
longer  recognized  as  Creek  national  attor- 
ney. Defendants  deny  that  plaintiff  has  no 
remedy  at  law  whereby  he  can  sue  defend- 
ant Pleasant  Porter  personally  for  any  law- 
ful claim  he  may  have  against  him,  either 
arising  under  this  contract  or  by  virtue  of 
plaintifT's  contract  of  January  10,  1903,  and 
defendants  deny  that  plaintiff  Is  without 
remedy  whereby  he  can  sue  and  recover  from 
the  defendant  Marshall  L.  Mott  any  money 
which  may  be  received  by  him,  the  defend- 
ant Marshall  L.  Mott  which  may  of  right 
legally  belong  to  said  plaintiff  in  bis  in- 
dividual capadty  or  In  his  pretended  offi- 
cial capacity  as  Creek  national  attorney, 
whether  said  amount  b«  represented  by  6ash 
paid  to  said  defendant  Marshall  L.  Mott, 
or  by.  warrants  on  the  general  fund  of  the 
Creek  Nation,  delivered  to  him  as  payment 
of  the  salary  of  Creek  national  attorney, 
by  virtue  of  the  appropriation  bill  of  Oc- 
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tober  22,  1903,  set  forth  in  plalnUff's  bill  ot 
complalut.  Defendants  aver  that  said  plaln- 
tiCT  has  under  the  law  full,  complete,  and 
adequate  remedies  at  law  for  any  Injuries 
which  he  may  suffer  by  reason  of  the  ofSdal 
acts  of  defendant  Pleasant  Porter,  as  Prin- 
cipal Chief  of  the  Creek  Nation,  or  for  any 
act  of  either  or  both  of  said  defendants  in 
their  individual  capacities.  Defendants  ad- 
mit that  under  and  by  virtue  of  plaintiff's 
contract  of  January  10,  1003,  and  of  the  act 
of  tlie  Council  of  the  Creek  Nation  of  De- 
cember 6,  1901,  mentioned  and  set  forth  in 
plaintiff's  bill  of  complaint,  the  salary  of  the 
Creek  national  attorney  is  made  payable 
Quarterly  and  that  the  defendant  Plensnnt 
Porter,  as  Principal  Chief  of  the  Creek  Na- 
tion, is  authorized  and  directed  to  issue 
warrants  uiKin  tlie  general  funds  of  the 
Creek  Nation  for  the  payment  of  said  salary 
of  Creek  national  attorney  in  the  amount 
of  $1,250.  Defendants  admit  that,  unless 
the  said  defendant  Pleasant  Porter,  as  Prin- 
cipal Chief  of  the  Creek  Nation,  has  been 
restrained  by  the  order  of  this  court,  lie 
would  have  on  the  1st  day  of  July,  1904,  is- 
sued to  his  codefendant,  Marshall  L.  Mott, 
a  warrant  drawn  upon  the  general  fund  of 
the  Creek  Nation,  signed  by  him;  the  defend- 
ant Pleasant  Porter,  as  Principal  Chief  of 
the  Creek  Nation  for  the  salary  which  is 
due  to  the  defendant  Marshall  L.  Mott 
as  Creek  national  attorney  for  the  quarter 
beginning  April  1,  1904,  and  ending  June 
30,  1004,  for  which  second  quarter  of 
said  year  and  for  all  of  the  year  1901,  be 
is  legally  warranted  and  authorized  to  do 
so,  unless  enjoined  by  this  court  from  so 
doing.  Defendants  deny  that  the  plaintiff 
has  performed  all  of  the  duties  required  of 
him  by  said  contract,  or  that  he  has  faith- 
fully and  diligently  performed  the  same, 
and  that  he  has  discharged  every  obligation 
Imposed  upon  him  as  Creek  national  attor- 
ney; but  aver  that  said  plaintiff  has  by  his 
unwarranted  acts  in  stirring  up  strife  among 
citizens  of  the  Creek  Nation,  by  his  untrue 
and  libelous  utterances  against  the  defend- 
ant Pleasant  Porter,  as  an  individual  and 
as  Principal  Chief  of  the  Creek  Nation,  and 
by  his  untrue  and  libelous  utterances  against 
the  oflScials  of  the  United  States  on  duty  In 
the  Creek  Nation  and  in  the  Five  Civilized 
Tribes,  and  by  his  assuming  authority  to 
do  and  doing  acts  which  be  bad  no  legal  au- 
thority whatever  to  do,  and  by  absenting 
himself  from  the  Creek  Nation  and  devoting 
time  and  energy  which  belonged  under  his 
contract  to  the  Creek  Nation,  in  securing  the 
nomination  for  Congress  and  making  the 
race  therefor.  In  the  state  of  Missouri,  ren- 
dered himself  not  only  obnoxious  -to  the  de- 
fendant Pleasant  Porter,  as  Principal  Chief 
of  the  Creek  Nation,  but  has  shown  his  total 
unfitness  for  the  performance  of  the  duties 
and  obligntlous  Imposed  by  his  contract  as 
Creek  national  attorney,  but  by  his  said 
acts   has   furnished   complete  and  sufficient 


grounds  to  warrant  the  cancellation  and  ter- 
mination of  Ills  contract  as  Creek  nutlon- 
al  attorney,  and  the  plaintiff's  dUtuissal 
as  said  Creek  Nation  attorney  by  the  de- 
fendant Pleasant  Porter,  as  Principal  Chief 
of  the  Creek  Nation,  by  and  with  the  con- 
sent, approval,  and  authority  of  the  Commis- 
sioner of  Indian  Affairs  and  of  the  honor- 
able Secretary  of  the  Interior,  and  the  de- 
fendants aver  that  the  cancellation  of  said 
contract  was  right,  proper  and  lawful  and 
fully  within  the  rights  of  'the  executive  of 
the  Creek  Nation,  and  defendants  deny  tbat 
the  plaintiff's  said  contract  of  employment 
as  Creek  national  attorney  was  canceled 
through  malice.  111  will,  or  on  account  of  any 
other  than  good,  sufficient,  and  legal  causes 
growing  out  of  the  unwarranted  and  illegal 
acts  of  the  plaintiff  while  acting  as  sucb 
Creek  national  attorney.  »  »  •  Defend- 
ants deny  that  the  right  or  power  9f  this 
honorable  court  to  enjoin  and  restrain  the 
defendant  Pleasant  Porter,  as  Principal 
Chief  of  the  Creek  Nation,  from  signing,  or 
issuing,  or  attempting  to  issue,  warrant  or 
warrants  upon  the  general  fund  of  the  Creek 
Nation  payable  to  defendant  Marshall  U 
Mott,  or  to  the  order  of  defendant  Mar- 
shall Ia  Mott,  or  to  any  other  person  as 
Creek  national  attorney,  for  the  second  quar- 
ter beginning  April  1,  1904,  and  ending 
June  30,  1904,  and  defendants  deny  the  juris- 
diction, right,  or  authority  of  this  honorable 
court  to  enjoin  and  restrain  the  defendant 
Pleasant  Porter,  as  Principal  Chief  of  the 
Creek  Nation,  from  paying,  or  attempting  to 
pay  or  cause  to  be  paid,  to  the  defendant 
Marshall  L.  Mott  or  to  any  other  person 
than  the  plaintiff  herein  any  part  of  the- 
salary  of  Creek  national  attorney  arising 
and  accruing  subsequent  to  the  Ist  day  of 
April,  1904,  or  of  enjoining  the  defendant 
Marshall  L.  Mott  from  receiving  either  di- 
rectly or  indirectly,  any  warrant  for  the 
salary  of  Creek  national  attorney  arising  and 
accruing  subsequent  to  April  1,  1904,  or  of 
enjoining  the  defendant  Marshall  L.  Mott 
from  receiving,  either  directly  or  indirectly, 
any  warrant  for  the  salary  of  Creek  national 
attorney  arising  and  accruing  sulisequeut  to 
April  1,  1004,  or  from  receiving  any  warrant 
therefor  or  receiving  payment  thereof  in  any 
manner  whatever  or  from  collecting,  selling, 
negotiating,  or  otherwise  disposing  of  any 
warrant  which  may  have  been  issued  to  him 
for  any  part  of  the  salary  of  Creek  national 
attorney  arising  and  accruing  subsequent  to 
April  1,  1904,  and  they  deny  the  right  power 
or  Jurisdiction  of  this  honorable  court  to 
enjoin  or  restrain  by  order  or  otherwise  the 
defendants  from  the  performance  of  the  du- 
ties imposed  upon  each  of  said  defendants 
by  law  and  by  virtue  of  the  contracts  entered 
into  by  defendant  Pleasant  Porter,  as  Prin- 
cipal Chief  of  the  Creek  Nation,  and  defend- 
ant Marshall  L.  Mott  as  Creek  national  attor- 
ney. Defendants  deny  that  the  lawful  right 
of  said  plaintiff,  Arthur  P.  Murphy,  to  be 
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adjudged'  by  this  honorable  court  or  any  oth- 
er court:  to  be  duly  and  legally  constituted 
national  Greek  attorney,  or  that  be  Is  en- 
titled to  perform  the  duties  of  such  office, 
or  that  he  Is  entitled  to  receive  pay  for  any 
duties  he  may  claim  the  right  to  perform, 
or  that  he  has  the  right  to  hare  Issued  to 
bim  a  warrant  for  bis  salary  as  Creek  na- 
tional attorney  arising  and  accruing  to  blm 
subsequent  to  April  1.  1904.  Defendants 
deny  the  right,  power,  or  Jurisdiction  of  this 
honorable  court  to  adjudge  and  decree  that 
by  discharging  •  him  the  plaintifC  as  such 
Creek  national  attorney  and  by  terminating 
bis  contract  as  such  to  be  without  author- 
ity of  law,  or  unauthorized  by  the  contract 
of  January  10,  lOOS,  or  that  said  acts  of  de- 
fendant Pleasant  Porter,  as  Principal  Chief 
of  the  Creek  Nation,  or  of  defendant  Mar- 
shall L.  Mott,  are  Illegal  or  without  war- 
rant of  law,  but,  on  the  contrary,  defend- 
ants aver  that  said  defendant  Pleasant  Por- 
ter, as  Principal  Chief  of  the  Greek  Nation, 
by  authority  of  law  and  by  the  power  vested 
in  him  as  executive  head  of  the  Creek  Na- 
tion, had  full  and  complete  lawful  author- 
ity to  cancel  and  terminate  said  contract,  to 
dismiss  the  plaintiff  as  Creek  national  attor- 
ney, to  employ  by  and  with  the  advice  and 
consent  of  the  Secretary  of  the  Interior 
Marshall  L.  Mott,  -as  Creek  national  attor- 
ney, and  they  further  aver  that  the  said 
Marshall  Js.  Mott,  by  virtue  of  his  contract 
with  defendant  Pleasant  Porter,  as  Principal 
Chief  of  the  Creek  Nation,  which  said  con- 
tracts have  been  duly  approved  by  the  honor- 
able Commissioner  of  Indian  Affairs  and  the 
honorable  Secretary  of  the  Interior,  is  en- 
titled to  receive  the  salary  of  Creek  national 
attorney.  Defendants  deny  the  right,  power, 
authority,  or  Jurisdiction  of  this  honorable 
court  to  Interfere  with  the  official  acts  of 
defendant  Pleasant  Porter,  as  Principal 
Chief  of  the  Creek  Nation,  in  interfering 
with  the  plaintiff  and  preventing  him  from 
performing  and  dl8ch.irglug  or  attempting  to 
perform  or  discharge  any  duties  as  Creek 
national  attorney,  or  from  receiving  any  sal- 
ary as  such  Creek  national  attorney  since 
the  date  of  the  cancellation  and  termination 
of  plaintiff's  contract.  Defendants  deny  that 
the  plaintiff  is  entitled  to  any  relief  of  what- 
soever nature  or  kind  In  his  bill  of  complaint 
or  under  the  law,  or  that  a  court  of  equity 
has  authority,  power,  or  Jurisdiction  to  grant 
any  relief  to  plaintiff  as  prayed  for  in  his 
said  bill  of  complaint" 

Cause  was  referred  to  master,  and  during 
hearing  before  him  plaintiff,  appellee,  applied 
for  modification  of  order  of  injunction,  which 
was  resisted  by  defendants,  appellants,  and 
over  objection  and  exceptions  of  appellants 
the  court  made  the  following  order  of  modifi- 
cation :  "On  this  day,  this  cause  coming  on 
to  be  heard  upon  the  motion  of  plaintiff  here- 
in for  modification  of  the  temporary  injunc- 
tion heretofore  granted  in  this  cause,  and 
baving  beard  the  matter,  and  being  well  and 


sufficiently  advised  In  the  premises,  it  is  or- 
dered that  the  temporary  injunction  hereto- 
fore granted  in  this  cause  be  and  the  same 
Is  modified,  as  follows:  The  defendant  P. 
Porter  is  ordered  and  directed  to  Issue  all 
warrants  for  the  salary  of  Creek  national 
attorney  accrued  to  date,  and  make  said  war- 
rants payable  to  plaintiff,  A.  P.  Murphy,  and 
deliver  said  warrants  to  R.  P.  Harrison,  clerk 
of  this  court,  and  that  the  plaintiff,  A.  P. 
Murphy,  within  10  days  after  such  delivery 
to  the  clerk.  Indorse  said  warrants  to  the 
order  of  R.  P.  Harrison,  clerk  of  this  court, 
and  it  is  further  ordered  that,  as  to  future 
quarterly  payments  as  salary  of  Creek  na- 
tional attorney,  the  defendant  P.  Porter  shall 
issue  warrants  payable  to  plaintiff,  A.  P.  Mur- 
phy, for  the  amount  of  said  quarterly  salary, 
and  deliver  said  warrants  to  R.  P.  Harrison, 
clerk  of  this  court,  and  that  plaintiff,  A.  P. 
Murpby,  within  10  days  after  such  delivery 
to  the  clerk.  Indorse  said  warrants  to  the 
order  of  R.  P.  Harrison,  clerk  of  this  court, 
and  that  the  said  R.  P.  Harrison  is  ordered 
and  directed  to  collect  all  money  due  upon  all 
warrants  delivered  and  Indorsed  to  him  ns 
directed  in  this  order,  as  soon  as  practicable 
after  such  delivery  and  Indorsement  to  him, 
and  hold  said  funds  In  the  registry  of  this 
court  subject  to  the  final  order  of  the  court 
in  this  suit." 

And  parties  thereafter  filed  stipulation  con- 
trolling disposition  of  funds  as  is  set  out  in 
the  Judgment  Judgment  was  had  upon  the 
stipulation  as  follows: 

"On  this  day,  this  cause  coming  on  to  be 
beard  upon  a  motion  for  a  modification  of  the 
order  of  September  30th,  herein  modifying 
the  original  injunction  granted  in  this  cause, 
and  it  appearing  to  the  court  the  plaintiff 
herein,  A.  P.  Murpliy,  and  the  defendant 
Pleasant  Porfer  had  entered  into  the  follow- 
ing stipulation,  to  wit:  'It  Is  agreed  by  and 
between  the  plaintiff,  Arthur  P.  Murphy,  and 
Pleasant  Porter,  defendant  in  the  above-en- 
titled cause,  that  the  defendant  Pleasant 
Porter  shall  issue  all  warrants  for  the  salary 
of  the  Creek  national  attorney  accrued  to 
date,  and  make  said  warrants  payable  to  R. 
P.  Harrison,  clerk  of  the  United  States  Court 
for  the  Western  District  of  the  Indian  Terri- 
tory, and  have  the  same  approved  by  the 
United  States  Indian  Agent  for  the  Union 
Agency,  and  deliver  said  warrants  to  the 
said  R.  P.  Harrison,  as  clerk,  and  defendant 
Pleasant  Porter  shall  Issue  nil  warrants  for 
the  future  payment  of  the  salary  of  the  Creek 
national  attorney  as  the  same  become  due, 
and  make  same  payable  to  R.  P.  Harrison, 
clerk,  as  aforesaid,  and  have  the  same  ap- 
proved by  the  United  States  Indian  Agent 
for  the  Union  Agency,  and  deliver  the  same 
to  said  Harrison.  It  Is  further  agreed  that 
said  R.  P.  Harrison,  as  clerk,  shall  collect 
all  money  due  upon  all  warrants  delivered  to 
Jilm  as  soon  as  practicable  after  such  delivery 
and  to  hold  said  funds  in  the  registry  of  the 
court,  subject  to  the  final  order  of  the  court 
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In  this  cansa'  It  Is  therefore  ordered  that 
the  order  made  herein  September  30,  1004, 
requiring  the  defendant  P.  Porter  to  issue 
warrants  payable  to  plalntift',  A.  P.  Murphy, 
and  deliver  the  same  to  the  clerk  of  this 
court,  be  modified  in  accordance  with  the 
stipulation  above  set  out  to  the  extent  that 
the  said  P.  Porter  may  and  is  hereby  author- 
ized to  execute  all  of  the  warrants  for  salary 
now  accrued  and  hereafter  to  accrue  during 
the  pendency  of  this  action,  on  account  of  the 
salary  of  Creek  national  attorney,  to  R.  P. 
Harrison,  said  warrants  to  express  on  their 
face  that  they  are  made  on  account  of  pay- 
ments of  salary  of  Creek  national  attorney, 
and  that  upon  his  so  issuing  said  warrants 
and  delivering  the  same  R.  P.  Harrison,  clerk 
of  this  court,  the  same  shall  be  deemed  a 
compliance  with  the  order  of  this  court  here-' 
tofore  made  as  modified  by  said  stipulation 
and  this  order." 

Evidence  was  duly  taken  before  the  master, 
who  made  and  filed  his  report  finding  gen- 
erally on  the  facts  and  law  in  favor  of  plain- 
tiff, appellee,  and  partially  against  defend- 
ants, appellants.  Exceptions  to  master's  re- 
port were  taken  by  both  parties  and  argued 
to  the  court,  and  the  court  overruled  all  ex- 
ceptions, allowing  exceptions  to  each  party, 
and  made  and  entered  the  following  Judg- 
ment and  decree: 

"Decree. 

"On  this  day  comes  on  the  above-entitled 
cause  for  final  hearing  upon  the  pleadings 
and  evidence  in  this  cause,  and  the  master's 
report  herein/  and  the  exceptions  thereto,  by 
plaintiff  and  defendants  heretofore  filed  and 
heard,  the  plaintiff  appearing  by  his  attorneys, 
William  T.  HutchlngB,  Esq.,  and  Preston  C 
West,  Esq.,  and  the  defendants  by  their  at- 
torneys, Thomas  &  Foreman ;  and  it  appear- 
ing to  the  court  that  on  the  6th  day  of  De- 
cember, A.  D.  1901,  the  National  Council  of 
the  Mnskogee  or  Creek  Nation  of  Indians 
enacted  an  act  'providing  for  the  employment 
of  a  national  attorney  and  for  other  purposes,' 
and  that  the  same  was  approved  by  the 
Principal  Chief  of  the  Creek  Nation,  and  by 
the  President  of  the  United  States,  and  that 
by  the  provisions  of  said  act  the  Principal 
Chief  of  the  Creek  Nation  was  authorized 
to  contract  with  and  retain  and  employ  an 
attorney  at  law  or  firm  of  attorneys  at  law, 
whose  employment  should  continue  until  tri- 
bal relations  of  the  Muskogee  Nation  should 
be  dissolved,  and  until  March  1,  1906,  and 
that  the  compensation  of  such  attorney  for 
services  rendered  under  provisions  of  this 
act  should  be  the  sum  of  $5,000  per  annum, 
to  be  paid  quarterly  from  the  general  funds 
of  the  Muskogee  Nation,  and  that  such  con- 
tract should  be  approv-ed  by  the  honorable 
Secretary  of  the  Interior,  and  further  provid- 
ed by  said  act  that  such  contract  should  be 
subject  to  cancellation  by  either  party  there- 
to upon  30  days'  notice  for  good  cause  shown; 
that  on  the  10th  day  of  January,  1903,  P< 


Porter,  as  Principal  Chief  of  the  Muskogee 
or  Creek  Nation,  in  pursuance  of  said  act, 
made  and  entered  into  a  contract  with  the 
plaintiff,  Arthur  P.  Murphy,  by  the  terms  of 
which  he  retained  and  employed  the  plain- 
tiff, Arthur  P.  Murphy,  as  attorney  for  the 
Muskogee  or  Gre^  Nation  of  Indians,  whose 
employment  should  continue  until  the  tribal 
relations  of  the  Muskogee  Nation  should  be 
dissolved,  and  until  March  1,  1906,  at  an 
annual  salary  of  $5,000,  to  be  paid  quarterly, 
the  contract  to  be  approved  by  the  honorable 
Secretary  of  the  Interior,  and  subject  to  can- 
cellation by  either  party  to  the  contract, 
upon  30  days'  notice  for  good  cause  shown ; 
that  said  contract  was  duly  approved  by  the 
honorable  Commissioner  of  Indian  Affairs, 
and  by  the  honorable  Secretary  of  the  Inte- 
rior January  13th,  A.  D.  1903;  that  the 
plaintiff,  Arthur  P.  Murphy,  at  the  time  of 
the  making  of  said  contract  with  P.  Porter, 
as  Principal  Chief  of  the  Creek  Nation,  was 
an  attorney  and  counselor  at  law  engaged  in 
the  active  practice  of  his  profession  at  Crock- 
er, Pulaski  county,  state  of  Missouri,  and 
enjoying  a  lucrative  practice ;  that  he  aban- 
doned this  practice  to  accept  this  contract  and 
retainer  from  the  Cre^  Nation,  and  came  to 
the  Creek  Nation,  and  entered  upon  the  per- 
formance of  his  duties  as  such  attorney,  and 
continued  to  do  and  perform  all  the  services 
required  of  him  by  the  provisions  of  said 
act  and  the  terms  of  said  contract  until  the 
23d  day  of  March,  A.  D.  1904;  that  on  Oc- 
tober 17,  1903,  the  National  Council  of  the 
Creek  Nation  passed  an  appropriation  bill  en- 
titled, 'An  act  providing  for  pay  of  general 
officers  of  Muskogee  Nation,'  for  the  fiscal 
year  ending  December  4,  1904,  and  amongst 
other  things  that  the  sum  of  $5,000  was  ap- 
propriated out  of  the  general  fund  of  the 
nation  for  the  payment  of  the  salary  of  the 
natlpnal  attorney;  that  the  plaintiff,  A.  P, 
Murphy,  was  paid  the  salary  due  him  as 
such  national  attorney  up  to  and  including 
the  31st  day  of  March,  1904,  and  that  there 
is  no  dispute  between  the  parties  hereto  that 
there  Is  due  the  plaintiff,'  and  that  defend- 
ants are  willing  for  plaintiff  to  be  paid  his 
salary  from  April  1,  1904,  up  to  and  Includ- 
ing April  23,  1904;  that  on  the  23d  day  of 
March,  1904,  P.  Porter,  as  Principal  Chief 
of  the  Creek  Nation,  notified  the  plaintiff,  A. 
P.  Murphy,  that  his  contract  with  the  Creek 
Nation  was  canceled  and  annulled,  and  that 
since  said  date  the  defendant  P.  Porter  has 
refused  to  permit  the  plahitlff  to  do  or  per- 
form any  of  the  duties  required  of  him  by 
the  terms  of  his  contract,  although  plaintiff 
has  been  ready  and  willing  and  has  offered 
to  do  so,  and  that  said  action  of  the  Prin- 
cipal Chief  of  the  Creek  Nation  the  defend- 
ant, P.  Porter,  In  attempting  to  cancel  said 
contract,  and  the  act  under  which  the  same 
was  entered  into;  that  on  May  10,  1904,  the 
defendant  P.  Porter,  as  Principal  Chief  of 
the  Creek  Nation,  made  and  entered  into  a 
contract  with  the  defendant  M.  L.  Mott,  by 
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the  tenna  of  which  the  defendant  M.  ti.  Mott 
was  retained  and  employed  as  attorney  to 
represent  the  Greek  Nation  for  the  year  1904, 
and  since  the  expiration  of  that  contract  has 
entered  Into  a  contract  with  said  defend; 
ant  Mott,  by  the  terms  of  which  the  said 
Mott  was  retained  and  employed  as  attor- 
ney for  the  Creek  Nation  under  an  act  of 
the  Nation  ConncU  of  said  nation  of  Decem- 
ber 6,  1901,  and  that  both  of  said  contracts 
were  approved  by  the  honorable  CJommls- 
sloner  of  Indian  Affairs,  and  by  the  honor- 
able Secretary  of  the  Interior;  that  In  No- 
vember, A.  D.  1904,  the  plaintiff,  A.  P.  Mur- 
phy, was  elected  a  member  of  Congress  for 
the  United  States  for  the  Sixteenth  District 
of  Missouri,  and  that  his  term  of  office  and 
salary  as  such  member  of  Congress  for  the 
United  States  began  March  4,  1905 ;  that  on 
October  2,  1905,  the  plaintiff,  A.  P.  Murphy, 
and  the  defendant  P.  Porter,  entered  Into  a 
written  stipulation  and  agreement  which  has 
been  filed  of  record  in  this  cause,  by  the 
terms  of  which  It  was  agreed  that  the  de- 
fendant Pleasant  Porter  should  issue  all  war- 
rants for  the  salary  of  Creek  national  attor^ 
aey  accrued  to  date,  and  make  said  war^ 
rant  payable  to  R.  P.  Harrison,  clerk  of 
the  United  States  Court  for  the  Western  Dis- 
trict of  the  Indian  Territory,  and  have  the 
same  approved  by  the  United  States  Agent, 
for  the  Union  Agency,  and  deliver  said  war- 
rants to  the  said  R.  P.  Harrison,  as  clerk, 
and  that  defendant  Pleasant  Porter  issue 
all  warrants  for  the  future  payment  of  sala- 
ry of  the  Creek  national  attorney  as  the  same 
become  due  and  make  same  payable  to  R.  P. 
Harrison,  clerk,  and  have  same  approved  by 
the  United  States  Indian  Agent  for  the  Union 
Agency,  and  deliver  the  same  to  the  said 
R.  P.  Harrison,  clerk,  and  that  the  said  R. 
P.  Harrison,  as  such  clerk,  should  collect  all 
moneys  due  upon  such  warrants  as  soon  as 
practicable,  and  hold  said  fund  subject  to  the 
final  order  of  the  court  In  this  cause,  and  It 
further  appearing  to  the  court  that  there  Is 
now  In  the  hands  of  the  clerk  of  this  court 
as  the  proceeds  of  the  warrants  delivered  to 
him  under  the  stipulations  between  plaintiff 
A.  P.  Murphy  and  the  defendant  P.  Porter 
above  recited  the  sum  of  $7,195.08,  and  that 
of  said  fund  the  plaintiff  A.  P.  Murphy  Is 
entitled  to  have  and  receive  from  said  clerk 
the  sum  of  $4,320.08,  being  the  amount  of 
salary  as  Creek  national  attorney  from  April 
23,  1904,  to  March  4,  1905.  and  the  defend- 
ant M.  L.  Mott  la  entitled  to  have  and  re- 
ceive from  said  clerk  the  balance  and  re- 
mainder of  said  fund,  to  wit,  the  sum  of 
$2,875;  and  having  heard  argument  of  coun- 
sel, and  being  well  and  sufficiently  advised  In 
the  premises,  It  Is  by  the  court  considered, 
adjudged,  ordered,  and  decreed  that  the  ex- 
ceptions of  the  plaintiff  to  the  master's  report 
herein,  not  heretofore  withdrawn  by  plaintiff, 
being  exceptions  Nos.  8  and  9,  and  the  same 
are  hereby  overruled,  and  that  exceptions  to 
Om  master's  report  herein  filed  by  the  de- 


fendants In  this  action  be,  and  the  same  are 
hereby,  overruled,  and  that  said  master's 
report  be,  and  the  same  Is  hereby.  In  all 
things  approved  and  confirmed,  and  that 
plaintiff  A.  P.  Murphy  do  have  and  recover 
of  and  from  the  defendants  P.  Porter  and  M. 
L.  Mott,  to  be  paid  out  of  the  funds  in  the 
hands  of  the  clerk  of  this  court,  the  sum  of 
$4,320.08  and  the  clerk  of  this  court  is  order- 
ed and  directed  to  pay  over  to  the  said  plain- 
tiff, A.  P.  Murphy,  out  of  the  said  funds  In 
his  hands  the  sum  of  $4,320.08,  and  that  the 
plaintiff,  A.  P.  Murphy,  have  and  recover  of 
and  from  the  defendants  P.  Porter  and  M.  L. 
Mott  all  of  bis  costs  In  this  action  laid  out 
and  expended.  And  It  Is  further  ordered  and 
decreed  that  the  master  In  chancery,  Thomas 
A.  Sanson,  be  and  he  is  hereby  allowed  a 
fee  of  one  hundred  and  fifty  ($150.00)  dollars 
for  his  services  as  master  in  this  case.  To  all 
of  which  the  defendants  except  and  pray 
an  appeal  to  the  United  States  Court  of  Ap- 
peals for  the  Indian  Territory,  which  Is 
granted,  and  bond  fixed  In  the  sum  of  one 
thousand  ($1,000.00)  dollars,  and  60  days  al- 
lowed said  defendants  from  date  hereof  to 
perfect  appeal  herein,  with  stay  of  execution 
In  the  meantime." 

Said  decree  was  modified  thereafter,  filing, 
changing,  and  increasing  amount  of  super- 
sedeas bond,  and  further  modified  on  appel- 
lants' motion  to  permit  appellant  Mott  to 
receive  pay  for  his  services  from  and  after 
March  4,  1905.  The  cause  stands  In  this 
court  regularly  on  appeal. 

Appellant  makes  the  following  assignment 
of  errors: 

"Assignment  of  Errors:  Comes  now  the 
said  defendants,  P.  Porter,  Principal  Chief 
of  the  Creek  Nation,  and  M.  L.  Mott,  by 
Thomas  &  Foreman,  their  attonieys,  and  say 
that  in  the  foregoing  record  and  proceedings 
there  Is  manifest  error  In  the  action,  rulings, 
and  opinions  of  the  United  States  Court  for 
the  Western  District  of  Indian  Territory  held 
at  Muskogee,  in  this,  to  wit:  (1)  The  court 
erred  in  overruling  defendants'  demurrer  to 
plaintiff's  complaint,  and  holding  that  It  had 
jurisdiction  of  the  subject-matter  and  of  the 
person  of  the  defendants.  (2)  The  court  er- 
red In  ordering  a  temporary  injunction  (or 
restraining  order)  against  defendants  on  the 
complaint  and  affidavits  filed.  (3)  The  court 
erred  In  overruling  defendants'  demurrer 
to  plaintifTs  amended  petition  and  in  modify- 
ing the  order  of  Injunction,  and  by  requiring 
the  defendant  P.  Porter  to  pay  into  court 
the  general  fund  warrants  of  the  Creek  Na- 
tion, or  money,  the  property  of  the  Creek  Na- 
tion; the  Creek  Nation  not  being  a  party  to 
said  suit  (4)  The  court  erred  In  refusing 
to  make  the  Creek  Nation  a  party  to  said 
suit  when  said  suit  Involved  the  enforce- 
ment of  a  contract  entered  into  between  P. 
Porter,  as  Principal  Chief  of  the  Creek  Na- 
tion, for  and  in  behalf  of  said  Creek  Nation, 
and  the  plaintiff,  which  affected  the  property 
of  the  Creek  Nation.    (5)  The  court  erred  in 
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entering  a  Judgment  and  decree  In  favor  of 
the  plalnUft  and  against  the  defendants  as 
Individuals,  for  the  alleged  violation  of  a 
contract  between  the  plaintiff  and  the  Creek 
Nation.  (6)  The  court  erred  lu  entering  a 
Judgment  and  decree  against  the  defendants 
as  individuals  for  the  alleged  violation  of  & 
contract  entered  Into  between  P.  Porter,  as 
Principal  Chief  of  the  Creek  Nation  (acting 
in  his  official  capacity  as  Principal  Chief  and 
executive  head  of  the  Creek  Nation),  and  the 
plaintiff,  when  said  contract  had  been  va- 
cated and  canceled  by  an  executive  order  of 
P.  Porter,  as  Principal  Chief  of  the  Creek 
Nation,  in  conformity  with  a  provision  of 
said  contract,  and  after  the  cancellation  of 
said  contract  had  been  approved  by  the  Secre- 
tai"y  of  the  Interior  prior  to  the  commence- 
nient  of  said  suit  (7)  The  court  erred  In  sub- 
jecting the  property  of  the  Creek  Nation  to 
the  payment  of  a  Judgment  and  decree  In 
favor  of  the  plaintiff  and  against  the  defend- 
ants; the  Creek  Nation  not  being  a  party  to 
tlie  suit.  (8)  The  court  erred  in  holding  that 
it  had  the  Jurisdiction  and  power  to  review, 
control,  and  set  aside  the  executive  act  of  P. 
Porter,  as  Principal  Chief  of  the  Creek  Na- 
tion, In  canceling  and  vacating  the  contract 
between  the  plaintiff  and  P.  Porter,  as  the 
Principal  Chief  of  the  Creek  Natloa  (9)  The 
court  erred  In  holding  that  It  had  Jurisdic- 
tion to  entertain,  hear,  and  determine  said 
cause.  (10)  The  court  erred  In  referring  to 
the  master  In  chancery  said  <»se  upon  the 
question  as  to  whether  or  not  the  court  had 
Jurisdiction  and  as  to  whether  or  not  a  tem- 
porary Injunction  (or  restraining  order) 
should  t>e  granted  against  the  defendants. 
(11)  The  court  erred  In  overruling  the  de- 
fendants' exceptions  to  the  rei>ort  of  the 
master  In  chancery,  filed  on  the  27tb  day  of 
December,  1904,  finding  that  said  court  bad 
Jurisdiction  of  the  subject-matter  of  the  suit 
and  of  the  person  of  the  defendants,  and  rec- 
ommending that  an  Injunction  (or  restrain- 
ing order)  issue  against  defendants  as  prayed 
for  In  plaintiff's  complaint  (12)  The  court 
erred  In  confirming  and  adopting  the  report 
of  the  master  In  chancery  filed  lu  said  cause 
on  the  23d  day  of  January,  1005.  (13)  The 
court  erred  In  overruling  defendants'  excep- 
tions to  the  report  of  the  master  In  chancery 
filed  on  tlie  9th  day  of  October,  1905,  and  In 
adopting  and  confirming  said  report,  and  In 
entering  a  Judgment  and  decree  In  conformity 
with  the  findings  and  recommendations  of 
said  report  (14)  The  court  erred  in  assum- 
ing the  right  and  Jurisdiction  of  the  court 
to  pass  upon  and  set  aside  the  executive  act 
of  P.  Porter,  as  the  Principal  Chief  of  the 
Creek  Nation,  in  canceling  the  contract  of 
employment  of  the  plaintiff  as  Creek  national 
attorney.  (15)  The  court  erred  in  finding 
that  it  had  the  Jurisdiction  and  right  to  re- 
view and  pass  upon  the  executive  acts  of  P. 
Porter,  as  Principal  Chief  of  the  Creek  Na- 
tion, In  determining  the  question  of  'good 
cause  shown'  as  a  basis  for  canceling  the  con- 


tract of  employment  of  the  plaintiff  as  Creek 
national  attorney.  (16)  The  court  erred  in 
finding  and  holding  that  the  position  of  Creek 
national  attorney  was  not  an  office.  (17)  The 
court  erred  In  holding  that  the  plaintiff  did 
not  have  a  plain  and  adequate  remedy  at 
law.  Wherefore,  and  for  divers  other  er- 
rors apparent  on  the  face  of  the  record,  ap- 
pellants pray  that  said  proceedings,  as  well 
as  the  Judgment  and  decree  of  the  United 
States  Court  for  the  Western  District  of  In- 
dian Territory,  at  Muskogee,  be  reversed  and 
set  aside." 

John  R.  Thomas,  Grant  Foreman,  and  Mer- 
rltt  Eslli^,  for  appellants.  William  T. 
Hutchlngs  and  Preston  C.  West,  for  appel- 
lee. 

GILL,  0.  J.  While  appellants  assign  17 
errors  In  their  brief,  in  reality  appellants 
group  these  Into  4,  and,  accepting  this  group- 
ing, we  will  proceed  to  a  discussion  of  the 
case  under  these  four  heads,  reducible  In  fact 
to  one,  the  first,  viz. :  (1)  Because  this  is  an 
action  to  try  title  to  an  office.  (2)  Because 
plaintiff  had  a  complete  and  adequate  reme- 
dy at  law.  (3)  Because  the  action  Is  one  to 
control  the  acts  of  an  executive  office  of  the 
Creek  Nation  and  of  the  United  States.  (4> 
Because  the  court  did  not  make  the  Cre^ 
Nation  a  party  to  the  suit 

Counsel  for  appellants  contend  that  this 
was  an  action  to  try  title  to  an  office;  that  to 
be  under  contract  to  perform  the  duties  of 
national  attorney  for  the  Creek  Nation  cre- 
ated an  office.  The  act  concerning  the  em- 
ployment of  a  national  attorney  Is  as  follows : 

"An  Act  Providing  for  the  Employment  of 
a  National  Attorney  and  for  Other  Pur- 
poses. 

"Be  it  enacted  by  the  National  Council  of 
the  Muskogee  Nation : 

"That  the  Principal  Chief  be,  and  he  1» 
hereby,  authorized  to  contract  with,  retain, 
and  employ  an  attorney  at  law,  or  firm  of  at- 
torneys at  law,  whose  employment  shall  con- 
tinue until  the  tribal  relations  of  the  Musko- 
gee Nation  shall  be  dissolved,  and  uutif 
March  1,  1900,  and  whose  duty  it  shall  be  to 
advise  the  Principal  Chief  u|)on  all  legal  ques- 
tions arising  touching  the  affairs  of  the  Mus- 
kogee Nation,  and  to  represent  said  Nation 
before  all  Courts,  and  before  all  committees 
of  Congress,  when  requested  to  so  appear  by 
the  Principal  Chief,  or  by  the  Honorable  Sec- 
retary of  the  Interior,  and  to  advise  with  any 
and  all  Commissions  or  Committees  appoint- 
ed on  behalf  of  the  Muskogee  Nation  to  treat 
with  the  Commission  to  the  Five  Civilized 
Tribes. 

"And  It  shall  be  further  the  duty  of  the 
said  attorney  at  law,  or  firm  of  attorneys  at 
law,  to  represent  the  Muskogee  Nation  in  all 
matters  affecting  citizenship  in  said  Musko- 
gee Nation,  now  pending  before  the  Dawes 
Commission,  or  which  may  at  any  time  be, 
upon  appeal,  pending  before  the  Honorable 
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Secretory  of  tbe  Interior;  and  under  the  di- 
rection of  the  Principal  Chief,  to  appear  ou 
behalf  of  all  indlvldnal  citizens  of  the  Musko- 
gee Nation,  In  any  Court,  or  before  the  Dawea 
Commission,  or  the  United  States  Indian  In- 
spector for  the  Indian  Territory,  to  protect 
the  rights  of  such  individual  citizens,  in  ac- 
cordance with,  and  under  the  terms  of  the 
Act  of  Congress  entitled  'An  Act  to  Ratify 
and  Confirm  an  Agreement  with  the  Muskogee 
or  Creek  Tribe  of  Indians,  and  for  other  pur- 
poses,' approved  by  the  President  March  1, 
1901,  and  perform  the  same  duties  under  any 
subsequent  agreement  or  Act  of  Congress.        I 

"It  shall  further  be  the  duty  of  said  at-  i 
tomey  at  law,  or  firm  of  attorneys  at  law,  to 
draw  all  contracts  relating  to  tbe  leasing  of 
lands,  and  to  render  services  to  any  Individ-  ; 
ual  citizen  of  the  Nation  in  respect  thereto,  i 
without  additional  compensation.  | 

"Said  attorney,  or  firm  of  attorneys,  shall  ' 
report  to  the  National  Council,  annually,  a  ' 
statement  of  necessary  expenses,  incurred  by  ; 
said  attorney,  or  firm  of  attorneys. 

"Be  It  further  enacted,  that  the  compensa-  ! 
tlon  of  said  attorney  at  law,  or  firm  of  at- 
torneys at  law,  shall  be  five  thousand  dollars  ; 
($5,000.00)  per  annum,  to  be  paid  quarterly  i 
from  the  general  funds  of  the  Muskogee  Na-  ' 
tlon,  and  said  attorneys  at  law,  or  firm  of  at-  ', 
tomeys  at  law,  shall  be  paid  all  necessary  ez-  | 
penses  when  absent  from  the  Muskogee  Na-  | 
tlon,  under  and  in  accordance  with  the  terms  : 
of  tbe  contract  with  tbe  Principal  Chief,  said  : 
«xpense  accounts  to  be   itemized   and  duly  ; 
verified,  and  rendered  quarterly,  and  shall  ; 
be  approved  by  the  Principal  Chief  before  \ 
same  shall  tie  paid  from  the  general  funds 
of  the  Muskogee  Nation ;  provided,  that  said  : 
<x>ntract  shall  be  approved  by  tbe  Honorable 
Secretary  of  the  Interior  and  shall  be  subject 
to  cancellation  by  either  party  thereto  upon 
thirty  days  notice  for  good  cause  shown. 

"Adopted  becember  6,  1901." 

While  this  act  contemplates  a  position.  It 
certainly  does  not  create  an  office;  for  wheth- 
'«r  the  position  is  ever  filled  depends  upon  the 
will  and  pleasure  and  contract  of  the  Princi- 
pal Chief,  and  this  contract  of  employment 
Is  authorized  to  be  with  a  single  attorney  or 
with  a  firm  of  attorneys.  In  the  same  way 
that  the  attorney  for  a  railroad  or  banking 
'Corporation,  while  holding  a  most  responsible 
position  which  Is  provided  for  under  Its  by- 
laws. Is  not  an  officer  of  such  railroad  or 
tmnk,  80  tbe  attorney  provided  for  in  the  act 
of  the  Creeks  Is  not  an  officer  of  the  Creek 
Nation.  He  is  simply  a  servant  under  con- 
tract to  perform  certain  duties  Tor  a  certain 
salary.  The  case  of  Hall  v.  State  of  Wiscon- 
sin, to  be  found  in  103  U.  S.  5,  26  L.  Ed.  302, 
Is  directly  In  point  with  the  case  at  bar. 
This  is  a  case  where  the  Governor  was  em- 
powered and  required  to  make  a  written  con- 
tract with  commissioners  for  certain  surveys  ^ 
of  the  state,  providing  for  the  compensation 
and  remoraL    The  court  very  properly  held 


that  the  commissioners  were  not  officers,  and 
defined  the  difference  between  an  officer  and 
a  contract,  sustaining  lt»  decision  In  tbe  case 
of  U.  8.  V.  Hartwell,  6  WaU.  (U.  S.)  385,  18 
li.  Ed.  830,  as  follows:  "An  office  is  a  pub- 
lic station  or  employment  conferred  by  the 
appointment  of  government  The  term  em- 
braces the  Idea  of  tenure,  duration,  emolu- 
ment, and  duties.  A  government  office  is 
different  from  a  government  contract.  The 
latter  is  necessarily  limited  In  Its  duration 
and  specific  In  its  obj&ts.  The  terms  ngreed 
upon  define  the  rights  and  obligations  of  both 
parties,  and  neither  may  depart  from  them 
without  tbe  assent  of  the  other."  And  in 
this  same  case  the  court  sustained  Its  deci- 
sion In  the  case  of  U.  S.  v.  Maurice,  2  Brock 
(U.  S.)  96,  Fed.  Cas.  No.  15,747,  as  follows: 
"Although  an  office  is  an  employment,  it  does 
not  follow  that  every  employment  is  an  of- 
fice. A  man  may  certainly  be  employed  un- 
der a  contract,  express  or  implied,  to  perform 
a  service,  without  becoming  an  officer."  This 
is  the  same  rule  as  laid  down  in  Mechem  on 
Public  Officers,  ^  2.  Davis  v.  Gray,  16  Wall. 
(U.  S.)  203,  21  L.  Ed.  447.  An  examination 
of  the  complaint  to  test  whether  it  is  vul- 
nerable to  the  demurrer  shows  It  was  not  (1) 
an  action  to  try  the  title  to  an  office.  In  ef- 
fect, the  complaint  says  thot  appellee  and  b(>- 
pellant  Porter,  as  Chief  of  the  Creek  Nation, 
entered  into  a  contract  of  employment  of  tbe 
former  as  an  attorney  to  do  certain  things, 
for  a  certain  salary  payable,  in  a  certain 
way,  that  the  money  to  pay  this  salary  had 
been  provided  appellant  Porter,  as  Chief  of 
the  Creek  Nation,  by  the  Creek  Nation  for 
the  purpose  of  paying  such  salary.  (2)  That, 
In  violation  of  Its  terms,  appellant  Porter 
sought  to  terminate  the  contract  and  to  dis- 
charge appellee  without  cause,  and  while  be 
was  performing  bis  duties  under  the  contract 
and  ready  and  willing  to  continue  to  do  so, 
and  that  appellant,  after  notice  to  appellee 
had  employed  another  attorney,  the  co-appei- 
lant  Mott,  to  perform  the  duties  imposed  by 
his  contract  upon  appellee,  and,  in  violation 
of  the  rights  of  appellee,  was  threatening 
to  and  about  to  pay  the  funds  In  his  bauds 
which  rightfully  should  be  paid  to  appellee, 
under  his  said  contract,  unto  said  appellant 
Mott  (3)  That  appellee  was  without  ade- 
quate remedy  to  prevent  this  wrongful  diver- 
sion of  the  funds  in  appellant  Porter's  con- 
trol, save  by  the  Intervention  of  the  equitable 
relief  by  way  of  injunction  preventing  ap- 
pellant Porter  from  diverting  said  fund  from 
Its  use  under  his  contract  with  appellee  to  . 
another  use  under  his  contract  with  bis  co- 
appellant  Mott  In  view  of  the  court,  the  al- 
legations of  complaint  are  sufficient  If  true  to 
entitle  appellee  to  equitable  relief. 

Tbe  complaint  does  not  seek  to  determine 
opposition  rights  of  Murphy  or  Mott  to  an 
office,  nor  does  It  seek  to  determine  whether 
Murphy  or  Mott  should  bold  an  office.  It 
alleges  (1)  that  appellee,  under  a  certain  con- 
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tract,  has  certain  rights  to  a  certain  fund  In 
appellant  Porter's  liands  and  under  ills  con- 
trol by  tbe  performance  of  certain  acts  which 
it  alleges  appellee's  ability  and  willingness 
to  do;  and  (2)  that,  without  fault  on  the  part 
of  appellee,  appellant  Porter  refused  to  per- 
mit appellee  to  perform  his  duties  under  bis 
contract,  and  was  threatening  to  take  such 
fund  and  divert  same  to  the  payment  of 
Mott,  appellant;  and  (3)  that.  If  appellants 
were  permitted  to  so  act  with  each  other  in 
reference  to  said  fuSd,  appellee  would  be 
without  redress,  and  prays  an  injunction  to 
restrain  such  diversion,  and  for  a  manda- 
tory injunction  commanding  appellant  Por- 
ter to  issue  to  plaintiff,  appellee,  a  warrant 
for  all  his  salary  subsequent  to  April  1,  190i, 
and  up  to  date  of  decree  herein  and  for 
other  relief. 

Practically  In  settling  the  question  of  de- 
murrer and  holding  that  the  complaint  states 
a  cause  of  action  the  case  is  settled,  for  the 
court  below  has  determined  the  facts  in  fa- 
vor of  appellee.  The  question  of  fact  wheth- 
er or  not  appellant  Porter  was  justified  in 
discharging  appellee  is  worthy  our  careful 
review.  The  contract  In  question  provided 
that  it  should  be  subject  to  cancellation  by 
either  party  upon  30  days'  notice  for  good 
cause  shown.  The  causes  for  the  attempted 
cancellation  of  this  contract  on  the  part  of 
Porter,  appellant,  arc  as  follows:  "My  rea- 
sons for  this  notice  of  cancellation  of  the 
contract  of  employment  are  that  you  have 
made  statements  representing  the  Creek  Na- 
tion and  with  reference  to  the  Creek  business 
with  the  government  of  the  United  States 
which  through  InvestigatloD  made  by  one 
Bonaparte  and  Woodruff  were  found  to  be 
without  foundation  in  fact  and  a  part  of 
which  report  of  investigation  Is  as  follows: 
We  find  with  respect  to  these  charges  that 
Mr.  Murphy  had  no  spectai  authority  .from 
the  Creek  Nation  to  file  them  on  Its  behalf, 
and  that  they  were  filed  without  the  knowl- 
edge or  consent  of  the  Principal  Chief,  Pleas- 
ant Porter,  and,  so  far  as  we  are  informed, 
without  previous  consultation  with  any  of 
the  constituted  authorities  of  the  Creek  Na- 
tion. We  find  further  that  these  written 
charges  were  either  altogether  unfounded  or 
very  greatly  exaggerated,  and,  in  so  far  as 
they  had  a  basis  of  fact,  arose  from  some 
friction  between  Mr.  Murphy  and  Mr.  Doug- 
las, for  which  we  cannot  undertake  to  fix 
the  responsibility,  etc.  We  feel  that  our 
duty  would  not  be  fully  discharged  if  we  did 
not  add  to  what  is  said  of  Mr.  Murphy  in 
our  original  report,  that  he  is,  in  our  judg- 
ment, so  much  infiuenced  in  his  recollection 
of  events  and  his  opinion  of  individuality  by 
his  very  strong  sentiments  of  personal  sym- 
pathy or  antipathy  as  to  render  his  state- 
ments untrustworthy  and  to  Impair  bis  use- 
fulness as  a  public  officer."  Now,  from  this 
quotation,  it  seems  that  appellee  had  filed 
certain  charges  without  any  authority  from 
the  Creek  Nation  and  without  the  knowledge 


or  consent  of  the  Prhicipal  Cliief,  Porter, 
and  thereupon  appellant  Porter  felt  authoriz- 
ed to  declare  the  contract  of  employment  of 
appellee  at  an  end,  not  with  reference  to  his 
faihire  to  carry  out  his  contract  of  employ- 
ment or  his  inability  to  do  so,  but  because 
certain  individuals  found  that  he  (appellee) 
had  preferred  charges  against  certain  of- 
ficials. The  Creek  -Nation  was  not  involved 
in  these  cliargeB.  What  the  charges  were  is 
unknown,  and  it  cannot  be  said  that  becaase 
Crovemment  Inspectors  Bonaparte  and  Wood- 
ruff made  certain  findings  in  reference  to 
charges  preferred  by  appellee  in  his  indi- 
vidual capacity,  and  drew  certain  conclu- 
sions as  to  the  effect  of  appellee's  conduct, 
that  the  appellant  Porter  was  justified,  in 
any  sense,  in  notifying  the  United  States  gov- 
ernment officials  and  the  citizens  of  the 
Creek  Nation  and  appellee  that  his  contract 
as  Creek  national  attorney  was  at  an  end. 

In  this  connection,  the  evidence  of  appel- 
lant Porter  shows  tliat  he  went  to  the  Secre- 
tary of  the  Interior  about  this  discharge, 
after  he  had  read  Bonaparte's  report,  and 
that  the  secretary  told  him  that  It  was  a  mat- 
ter of  his  business  and  for  him  to  do  what- 
ever be  thought  right,  and  he  says  in  this 
connection  as  follows:  "Q.  There  is  a  pro- 
vision in  the  contract  as  follows:  'This  con- 
tract shall  be  approved  by  the  Honorable 
Secretary  of  the  Interior  and  shall  be  subject 
to  cancellation  by  either  party  upon  thirty 
days'  notice  for  good  cause  shown.*  I  will 
get  you  to  state  whether  or  not  you  canceled 
the  contract?  A.  I  did.  Q.  Will  you  give  the 
facts  and  circumstances  in  your  own  way. 
Just  go  on  and  tell  us  how  you  came  to 
cancel  the  contract,  and  for  what  reasons? 
A.  I  think  I  set  forth  In  the  letter  my  rea- 
sons for  it.  I  set  forth  in  my  letter  of  noti- 
fication to  Mr.  Murphy  of  bis  discharge  the 
reason  why  I  did  so.  Q.  Was  that  all?  A. 
It  was  all  that  I  canceled  it  foi?  then.  There 
may  have  been  preceding  things  that  might 
have  bad  some  Influence.  I  canceled  it  be- 
cause, after  an  examination  made  by  the 
government  as  to  Mr.  Murphy's  conduct  of 
matters  relating  to  the  government  and  the 
Creek  Nation  and  myself,  that  he  was 
thought  by  this  commission  to  be  untrust- 
worthy and  unreliable,  and  I  employed  him 
for  that  very  business.  Q.  What  very  busl- 
ness?  A.  To  help  me  conduct  the  affairs  of 
tlte  Nation,  between  us  and  the  United 
States,  and  to  maintain  an  understanding 
l>etween  each  other  in  this  transition  period, 
allotment  of  land  and  certain  questions  which 
grew  out  of  that,  and  I  wanted  a  man  that 
was  trustworthy  and  that  was  honest,  and 
that  report  seemed  conclusive  to  me  that  he 
would  not  be  useful  to  me  any  longer.  That 
report  was  proof  to  me  that  he  would  not 
serve  the  purpose  for  which  he  was  em- 
ployed and  for  which  the  law  designed  the 
employment  •  *  •  Q.  From  your  ac- 
quaintance with  Mr.  Murpliy,  your  experi- 
ence with  him  while  he  was  employed  aa 
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Creek  national  attorney,  from  bis  actions  and 
his  conduct,  can  you  tell  wbether  or  not  the 
concIuBiona  reached  by  Mr.  Bonaparte  were 
true?  A.  I  took  It  to  be  true,  and  acted  on 
the  conclusion  that  he  reached  in  regard  to 
Mr.  Murphy.  Q.  Was  that  opinion  of  yours 
based  upon  the  report  or  upon  the  report  and 
your  knowledge  of  the  man  and  bis  methods 
— I  mean  Mr.  Murphy  7  A.  It  was  principally 
upon  the  report,  but  partly  upon  my  own 
Judgment  about  Mr.  Murphy.  *  *  *  Q. 
State  whether  or  not.  Independent  of  the 
Bonaparte  report,  Mr.  Murphy's  work  as 
Creek  Nation  attorney  was  satisfactory  to 
you  as"  Principal  Chief  or  to  the  Nation?  A. 
Not  entirely  satisfactory,  but  I  would  not 
have  dismissed  blm.  We  would  have  got 
along.  That  report  was  what  I  did  It  on. 
Q.  What  did  you  consider  the  effect  of  that 
report  to  be — what  would  It  result  In?  A. 
It  would  make  everybody  tbtnk  that  I  was 
very  deficient  In  judgment,  and  that  he  was 
unbelleTable  and  unreliable  as  to  statement. 
It  went  to  commend  his  zeal  and  to  excuse  it 
on  that  ground  but  had  the  effect  to  discredit 
blm  with  the  people,  discredit  blm  with  the 
public.  I  wanted  a  man  that  could  be  credit- 
ed and  could  be  relied  on.  •  •  .•  Q.  Did 
the  plaintiff  in  this  case  comply  with  those 
terms  [meaning  the  terms  of  the  contract]? 
A.  Not  entirely.  Q.  State  which  one  of  those 
he  did  not  comply  with.  A.  I  don't  know  as 
I  could  go  into  particulars  right  here.  I 
would  have  to  look  up  those  things.  Toa 
compiled  with  them  as  far  as  I  asked  you, 
and  sometimes  went  beyond  my  requesting 
you.  •  •  •  Q.  And  the  reasons  for  the  dis- 
missal of  the  plaintiff,  are  those  as  contained 
in  these  notices?  A.  Those  contained  in  that 
letter.  Q.  The  two  are  Just  alike?  A.  Yes, 
sir.  Q.  That  is  the  reason  for  the  dismissal? 
A.  Yes,  sir;  there  may  have  been  other 
things,  these  little  disagreements,  that  may 
have  Influenced  me.  That  would  make  me 
feel  Inclined  to  do  it,  but  that  was  the  thing 
upon  which  I  based  my  act  I  suppose." 
From  this  evidence  and  the  effect  of  other 
evidence  on  the  part  of  appellant  Porter,  in 
the  records,  the  discharge  of  appellee  from 
his  employment  under  the  contract  was  not 
on  account  of  failure  on  the  part  of  appellee 
to  comply  with  his  contract,  but  because  of  a 
report  of  agents  of  the  government  express- 
ing the  opinion  that  the  usefulness  of  appellee 
as  a  public  officer  was  impaired.  We  do  not 
think  a  report  of  this  kind  is  a  sufiSclent  legal . 
cause  for  cancellation  of  a  contract  of  em- 
ployment The  cause  for  such  cancellation 
should  be  for  some  act  of  the  party  himself, 
either  in  derogation  of  bis  duties  under  the 
contract,  or  because  of  something  outside 
of  the  contract  but  by  himself,  either  in  vio- 
lation of  its  terms  or  which  In  some  way 
affects  bis  performance  of  the  conditions  of 
the  contract  To  hold  that  good  cause,  be- 
cause persons  not  connected  with  the  con- 
tract and  not  responsible  under  It  In  any  way 
should  express  an  adverse  opinion  upon  tta« 


character  of  one  of  the  contracting  parties 
is  sufficient  groimd  for  cancellation  of  the 
contract,  is  in  effect  to  say  that  it  is  useless 
to  make  a  contract  because  any  one  on  the 
outside  could  Just  as  well  express  an  adverse 
opinion  against  one  of  the  contracting  par- 
ties as  a  government  official. 

Again,  this  attempted  cancellation  of  this 
contract  was  the  act  of  appellant  Porter,  and 
without  any  opportimlty  of  hearing  given  to 
the  appellee,  and  if  we  were,  in  this  case,  to 
consider  the  appellants'  contention  true — 
that  the  appointment  of  appellee  as  attorney 
for  the  nation  was  in  the  nature  of  an  office 
— although  afterwards  the  cancellation  of 
this  contract  was  approved  by  the  honorable 
Secretary  of  the  Interior,  it  was  not  done 
upon  bis  request  after  any  hearing,  nor  was 
It  done  on  the  request  of  the  people  of  the 
Creek  Nation  or  Its  representatives  after  any 
hearing,  but  was  the  voluntary  act  of  appel- 
lant Porter  as  Chief  of  the  Creek  Nation. 
It  is  held,  "where  the  appointment  or  elec- 
tion is  made  for  a  definite  term  or  during 
good  behavior  and  the  removal  is  to  be  for 
cause.  It  Is  now  clearly  established  by  the 
great  weight  of  authority  that  the  power  of 
removal  cannot,  except  by  clear  statutory 
authority,  be  exercised  without  notice  for 
hearing,  but  that  the  existence  of  the  cause 
for  which  the  power  is  to  be  exercised  must 
first  be  determined  after  notice  has  been  giv- 
en to  the  officer  of  the  charges  made  against 
blm,  and  he  has  been  given  an  opportunity 
to  be  heard  In  his  defense."  Mechem,  Pub- 
lic Offices  &  Officers,  §  454,  and  cases  cited; 
23  Am.  &  Eng.  Ehic.  of  Law  (2d  Ed.)  438.  and 
cases  cited.  State  ex  rel.  v.  Brown,  57  Mo. 
App.  109;  State  v.  St  Louis,  90  Mo.  19,  1  S. 
W.  757 ;  Lynch  v.  Chase,  55  Kan.  367,  40  Pac. 
666 ;  Lease  v.  Freeborn,  52  Kan.  750,  35  Pac. 
817;  Jacques  v.  Litle,  51  Kan.  300,  33  Pac. 
106,  20  L.  R.  A.  304;  Carter  v.  Durango,  16 
Colo.  534,  27  Pac.  1057,  25  Am.  St  Rep.  294 ; 
Glllett  V.  People,  13  Colo.  App.  553,  50  Pac. 
72 ;  State  v.  Walbrldge,  119  Mo.  383,  24  S.  W. 
457,  41  Am.  St  Rep.  663;  3  Clark  &  Marshall, 
Private  Corporations,  {  666  and  citations. 
All  of  these  cases  apply  to  a  public  officer 
In  which  nearly  all.  If  not  all,  the  public  has 
an  interest  but  not  dealing  with  an  employft 
such  as  Is  an  attorney  under  contract  The 
only  cause  for  removal  would  be  a  viola- 
tion of  the  contract  of  employment  or  in- 
competency, neither  of  which  causes  appear 
to  have  caused  the  order  of  removal  In  this 
case.  We  do  not  think  that  there  is  suf- 
ficient legal  cause  shown  for  the  cancellation 
of  this  contract  on  the  part  of  appellant 
Porter.  So  far  as  we  can  see,  the  Creek 
Nation  was  not  a  necessary  party  to  the 
termination  of  this  suit  nor  was  appellant 
Mott  a  necessary  party  to  this  suit  further 
than  preventing  his  receiving  that  whldi  had 
been  set  aside  for  the  purpose  of  the  payment 
of  the  api)ellee  under  bis  contract 

The  court  below  had  the  right  and  It  was 
its  duty,  to  make  the  injunction  order  and 
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Its  various  modi  flea  tlons,  and,  under  the 
stipulation  filed  by  the  parties,  It  bad  the 
right  to  make  and  enter  its  Judgment  con- 
-cernlng  the  disposition  ot  the  funds  Involved 
in  the  controversy,  and  this  court,  finding 
no  error  In  the  record,  affirms  the  decision  of 
the  court  below. 

CLAYTON  and  TOWNSEND,  JJ.,  concur. 


SOVEREIGN  CAMP  WOODMEN  OF  THE 
WORLD  v.  BRIDGES. 

<Cottrt  of  Appeals  of   Indian  Territory.    Sept. 
26.  1907.) 

1.   APPEAI/— RUMWOS   ON    QUBSTIOSB  TO   WlT- 
RB.S8E8— HABUI.E88    BrROB. 

An  appellate  court  will  not  reverse  a  caase 
-on  the  ground  that  leading  questioag  were  asked, 
unless  It  clearly  appears  that  the  party  com- 
plaining was  prejudiced  thereby. 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  i  4141.] 

■2.  Same— Verdict— CoNCLUSivENEsa. 

Where  appellant  introduced  no  evidence.  If 
the  verdict  is  supported  by  any  evidence,  it  will 
not  be  disturbed  on  appeal. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |{  3928-^934.] 

3.  IKSTJRANCB— Mutual  Benefit  Ikbubano*— 
Suicide  op  Insured— Evidence. 

On  the  Issue  whether  insured  committed 
suicide,  evidence  showed  that  on  the  day  of  his 
death  he  was  sick,  that  there  were  severtil  bot- 
tles on  a  mantel,  that  one  contained  poison,  that 
another  of  the  same  kind  contained  a  gargle 
which  he  had  used,  and  that  he  took  the  bottle 
containing  poison  and  drank  it.  Held  insuffi- 
cient to  show  suicide  in  view  of  the  presump- 
tion that  a  man  will  preserve  his  life. 

4.  Release— Fraud — Evidence. 

A  verdict  that  a  release  of  a  $2,000  claim 
'by  a  beneficiary  in  a  mutual  benefit  certificate 
for  $20t)  was  procured  by  the  fraud  of  the  in- 
surer, held  authorized  under  the  evidence. 

Appeal  from  the  United  States  Court  for 
the  Southern  District  of  the  Indian  Terri- 
tory: before  Justice  Hosea  Townsend,  Oc- 
tober 31,  1905. 

Action  by  Nettle  Burris  Bridges  against 
the  Sovereign  Camp  Woodmen  of  the  World. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

N.  B.  Maxey,  for  appellant.  Nicholas  Wolf 
«nd  W.  A.  Ledbetter,  for  appellee. 


GILL,  C.  J.  In  this  case  the  appellee  in 
this  court  filed  her  complaint  In  the  United 
States  court  for  the  southern  district,  Indian 
Territory,  at  Tishomingo,  against  the  appel- 
lant, seeking  to  recover  on  a  certificate  of 
insurance  which  she  alleges  that  she  sur- 
rendered on  a  compromise  wblcb  she  claims 
was  obtained  from  her  through  the  fraudu- 
lent representations  of  the  appellant's  agent 
as  to  the  liability  of  the  appellant  under  said 
certificate  of  Insurance.  The  appellant 
-xdalms  that  the  compromise  was  made  In 
.good  faith  and  should  stand. 


It  appears  from  the  pleadings  and  evi- 
dence that  the  husband  of  the  appellee  was 
a  member  in  good  standing  of  the  appellant 
lodge  at  the  time  of  bis  death,  that  he  pos- 
sessed a  certificate  of  insurance  for  $2,000 
In  the  appellant  lodge  and  that  bis  wife,  the 
appellee,  was  the  beneficiary.  One  of  the 
conditions  of  the  certificate  of  Insurance  was 
that  It  was  to  become  void  in  case,  the  in- 
sured came  to  his  death  by  means  of  suicide. 
The  husband  of  the  appellee  died  from  the 
effects  of  a  dose  of  carbolic  acid,  taken  vol- 
untarily by  himself.  The  appellee  recovered 
below  on  the  theory  that  the  agent  of  the 
appellant  had  fraudulently  represented  that 
It  was  not  liable,  thereby  Inducing  her  to  be- 
lieve that  she  could  not  recover  and  to  mnkd 
a  compromise  for  $206.  At  the  time  this 
compromise  was  made  the  appellee  came  to 
her  brother's  office  and  there  met  the  agent 
of  the  appellant  .She  claims  that  the  im- 
pression she  got  from  the  conversation  had 
with  the  agent  was  that  whether  the  death 
was  accidental  or  not  she  could  not  recover, 
and  that  she  thought  it  was  tietter  to  get 
back  the  amount  ber  husband  bad  paid  as 
assessments,  $106,  plus  $100,  which  the  agent 
told  ber  the  appellant  would  have  to  pay  as 
attorney's  fees  in  case  of  suit,  and  which 
it  would  give  her  in  case  of  compromise, 
than  to  get  nothing,  and  so  she  signed  the 
release.  Her  brother  says  that  he  was  of  the 
opinion  that  it  was  a  case  of  suicide  and 
therefore  a  good  settlement 

The  only  evidence  on  the  question  of 
whether  or  not  the  deceased  committed  sui- 
cide was  this  opinion  of  the  appellee's 
brother,  unsupported  by  evidence  of  better 
knowledge,  and  the  direct  testimony  of  the 
wife.  She  says  that  on  the  day  her  husband 
died  he  had  been  feeling  unwell  and  had 
been  unwell  for  some  time;  that  there  were 
several  bottles  on  the  mantel;  and  that  In 
one  of  these  bottles  was  some  carbolic  acid 
which  she  bad  gotten  on  prescription  of  a 
physician  and  kept  in  that  place,  and  tliat 
In  a  bottle  of  the  same  kind  and  about  the 
same  size  was  some  gargle  which  her  hus- 
band used  for  a  sore  throat  and  that  in  her 
opinion  he  took  the  carbolic  acid  by  mistake, 
thinking  that  it  was  his  gargle.  In  its  as- 
signment of  error  the  appellant  seeks  to  re- 
verse this  cause,  because  the  court  admitted 
improper  evidence,  because  the  court  per- 
mitted the  plaintiff  to  ask  leading  questions, 
and  overruled  its  motion  to  take  the  case 
from  the  Jury,  and  overruled  its  motion  for 
a  new  trial.  After  a  careful  perusal  of  the 
record  we  fall  to  see  where  the  court  ad- 
mitted improper  evidence  to  the  prejudice 
of  the  appellant  The  questions,  at  times, 
were  somewhat  leading  under  the  rules  of 
evidence  prohibiting  a  party  from  lending 
his  own  witness ;  but  before  an  appellate 
court  should  reverse  a  case  on  the  ground 
that  leading  questions  have  been  asked,  It 
should  appear  clearly  that  such  questions 
prejudiced  the  rights  of  the  complaining  par- 
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ty  in  the  premises,  and  such  showing  has  not 
been  made  In  this  case,  but,  to  the  contrary, 
the  record  discloses  that  the  trial  court  re- 
quired couosel  to  ask  their  questions  In 
proper  form. 

There  Is  only  one  question  In  this  case, 
and  that  Is  whether  or  not  there  Is  evi- 
dence to  support  the  allegations  of  the  com- 
plaint that  the  surrender  of  the  certificate 
of  Insurance  and  the  giving  of  a  release  to 
the  appellant  by  appellee  was  obtained 
through  the  fraudulent  misrepresentations 
of  the  agent  of  the  appellant,  and  the  discus- 
sion of  this  question  determines  whether  or 
not  the  trial  court  erred  In  refusing  to  take 
the  case  from  the  Jury  or  grant  a  new  trial. 
If  there  is  any  evidence  which  supports 
these  allegations.  In  view  of  the  fact  that 
the  appellant  Introduced  no  testimony  what- 
ever, but  rested  Its  ease  upon  the  evidence  of 
the  plalntlCF  below,  this  court  Is  not  Justified 
in  disturbing  the  verdict;  for  an  appellate 
court  is  loath  to  disturb  the  findings  of  fact 
by  a  Jury,  unless  it  Is  manifest  that  their 
verdict  is  contrary  to  the  evidence  or  to  the 
law.  There  are  so  many  Incidents  which 
transpire  in  the  course  of  a  trial,  the  man- 
ner, bearing,  and  gesticulation  of  the  parties, 
their  apparent  candor  or  untruthfulness,  and 
their  appearance  and  behavior,  etc.,  which 
cannot  possibly  be  Incorporated  in  a  record, 
that  an  appellate  court  Is  Inclined  to  sup- 
port a  verdict  If  it  Is  at  all  reasonable,  un- 
der the  evidence. 

Here  la  a  case  In  which  the  deceased  died 
from  an  overdose  of  carbolic  acid.  There 
were  two  bottles  of  lilce  appearance  upon 
the  mantel — In  one  was  carbolic  acid,  and 
In  the  other  some  gargle  which  be  was  tak- 
ing, lie  got  hold  of  the  wrong  bottle  and 
died  as  a  result.  The  law  would  not  pre- 
sume from  this  state  of  facts  that  he  de- 
liberately intended  to  end  his  own  life,  with- 
out evidence  to  support  that  theory.  On  the 
other  hand,  the  presumption  Is  that  a  man 
will  preserve  this  life  t*  the  last  of  bis  en- 
durance. And  now,  a  compromise  is  effected 
by  the  appellant  on  the  theory  that  the  bene- 
ficiary could  not  recover  because  the  '  in- 
sur(>d  came  to  bis  death  by  his  own  hand, 
whether  accidentally  or  by  suicide.  The  ap- 
pellant claims  It  was  a  fair  compromise  of  a 
disputed  liability.  The  appellee  testifies 
that  she  signed  the  compromise  because 
she  was  led  to  believe  that  she  could  not 
recover  In  any  event  What  caused  her  to 
compromise?  The  evidence  surely  does  not 
support  the  idea  that  she  thought  It  was  a 
c.nse  of  suicide  In  spite  of  appellant's  as- 
sertion to  the  contrary.  The  fact  Is  that  she 
testified  that  In  her  opinion  her  husband  took 
the  poison  by  mistake  and  accident. 

We  think  that  the  evidence  in  this  case 
was  suflBclent  to  convince  a  Jury  that  the 
compromise  of  a  $2,000  claim  for  $200  was 
offected  by  a  misrepresentation  as  to  the  lia- 
bility of  the  appellant;    and,  the  Jury  hav- 
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Ing  settled  this  question  of  fact,  their  verdict 
will  not  be  disturbed. 

'  The  Judgment  of  the  district  court  is  af- 
firmed. 

CLAYTON  and  LAWRENCE,  JJ.,  concur. 


HARPER  V.  UNITED  STATES. 

(Court  of  Appeals   of  Indian  Territory.    Sept 
26.  1907.) 

1.  Banks  and  Bankino— National  Banks— 

OVFENSES  BY  OFFICERS— MAKING  FALSE  EN- 

TBiES  IN  REPonTS— Indictment. 

In  a  prosecution  under  U.  S.  Rev.   St  f 

6209  lU.  8.  Coinp.  St  1901,  p.  34971,  making 
.  it  a  crime  for  an  ofiBcer  of  a  national  banking 
I  association  carrying  on  a  banking  business  to 
:  mal(e  a  false  entry  in  a  report  or  statement  of 
i  the  association  with  intent  to  injure  or  defraud 
I  it,  or  to  deceive  an  agent  appointed  to  examine 
i  its  affairs,  tlie  Indictment  alleged  that  accused 
I  was  the  duly  elected,  qualified,  and  acting 
{  cashier  of  a  certain  bank;  that  lie  made  a  false 
'  enti-y  in  a  report,  describing  it;  that  tlie  entry 
i  was  made  to  deceive  a  certain  person  who  was 
I  the  duly  elected,  qualified,  and  arting  president 
I  of  that  bank;  that  be  made  the  false  entry  on  a 
;  certain  date  In  a  report  showing  the  resources 

and  liabilities  of  the  bank  on  a  certain  day  to 

the  Comptroller  of  the  Currency.    Held,    that 

the    indictment    was   sufficient. 
lEi.  Note. — For  cases  in  point  see  Cent  Dig. 

vol.  6,  Banks  and  Banking,  |  971.] 

2.  Sauk. 

In  an  Indictment  under  the  above  section 
for  making  a  false  entry  in  a  report,  it  was 
not  necessary  to  allege  that  the  report  in  which 
the  false  entrjy  was  made  was  one  made  by  the 
association,  smce  the  penalty  is  affixed  to  any 
person  making  the  false  entry,  and  not  to  the 
association  or  its  officers  for  making  a  false 
report. 

(Ed.  Note.— For  cases  in  point  see  Cent  DIr. 
vol.  0,  Banks  and  Banking,  i  971.] 

3.  Sahk. 

Nor  Is  It  necessary  to  allege  that  the  re- 
port in  which  the  false  entry  was  made  was  one 
required  by  law ;  it  being  sufficient  that  it  be 
intended  to  deceive  any  of  the  persons  mentioned 
in  the  statute. 
I  4.  Same— JiATTEB  Covered  by  Rbpobt. 
I  A  schedule  on  the  back  of  a  report  where 

;  it  is  covered  by  the  same  affidavit  as  the  rest 
of  the  report  is  a  part  of  the  report,  within 
U.  S.  Itev.  St.  S  3209  [U.  S.  Comp.  St.  1901, 
p.  .'^497],  providing  for  the  punishment  of  nation- 
al bank  officers  who  make  false  entries  in  their 
reports. 
5.  Same— Indictment, 

An  allegation  in  an  indictment  that  on  a 
certain  date  a  bank  was  a  corporation  duly  or- 
ganized and  existing,  with  a  qualified  and  acting 
president  and  cashier,  and  that  on  that  date  the 
cashier  made  a  certain  report  to  the  Comptroller 
of  the  Currency,  is  a  sufficient  allPKation  that 
the  banis  was  carrying  on  business  at  the  time 
the  report  was  made. 
«.  Indictment— Issues  and  Proof— Intent. 

Where  an  indictment  charges  the  making 
of  a  false  entry  in  a  report  for  the  purpose  of 
deceiving  a  certain  person,  it  is  sufficient  to 
prove  that  the  act  would  have  the  effect  of  de- 
ceiving him,  since  the  law  presumes  that  a  per- 
son intended  to  do  that  which  was  the  natural 
consequence  of  his  act. 

7.  Criminal   Law  —  Evidence  —  Reputation 
OF  Parties. 

On  a  prosecution  of  a  bank  officer  for  mak- 
ing a  false  entry  in  a  report  of  the  bank's  con- 
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dition, 'evidence  of  his  general  reputation  as  to 
morality  and  sobriety  is  immaterial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  S  844.] 

8.  Barkb  and  Bankiro— National  Banks- 
Offenses  BY  Officers  Making  False  B)n- 
TBiES  IN  Report— Instructions. 

On  a  prosecution  of  a  bank  officer  for  mak- 
ing a  false  entry  in  a  report  to  deceive  the  other 
bank  officers  and  the  Comptroller,  an  erroneous 
instruction  that,  if  accused  made  the  report  for 
the  purpose  of  deceiving  the  other  bank  officers 
and  the  Comptroller,  he  should  be  coavicted,  was 
cured  by  another  stating  that  conviction  could 
not  be  had  unless  the  evidence  showed  that  ac- 
cused committed  the  act  under  the  conditions 
and  at  the  time  and  place  alleged  in  the  in- 
dictment, setting  them  forth. 

EiTFor  to  the  United  States  Court  for  the 
Nortbem  District  of  the  Indian  Territory, 
before  Justice  Joseph  A.  GUI;  November  4, 
1905. 

8.  D.  Harper  was  convicted  under  U.  S. 
Rev.  St.  8  5209  [U.  S.  Comp.  St  1901,  p. 
3497],  of  making  false  entries  In  a  report, 
and  brings  error.    Affirmed. 

On  October  15,  1004,  an  Indictment  was  re- 
turned against  defendant,  as  follows:  "The 
grand  Jurors  •  •  *  do  find,  present,  and 
charge  that  on  the  14th  day  of  February,  A. 
D.  1903,  and  within  the  Northern  District 
of  the  Indian  Territory,  one  S.  D.  Harper, 
being  then  and  there  the  duly  elected,  qnal- 
Ifled,  and  acting  cashier  of  the  First  Nation- 
al Bank  of  Miami,  Indian  Territory,  a  cor- 
poration duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  United 
States  in  force  in  the  Indian  Territory,  un- 
lawfully and  feloniously  and  with  the  unlaw- 
ful and  felonious  intent  in  him,  the  said  S. 
D.  Harper,  then  and  there  to  deceive  one  B. 
B.  Frayser,  the  said  B.  B.  Frayser  being 
then  and  there  the  duly  elected,  qnallfled, 
and  acting  president  of  the  said  First  Na- 
tional Bank,  did  make  a  certain  false  entry 
In  a  certain  report  showing  the  resources 
and  liabilities  of  said  First  National  Bank 
on  the  6th  day  of  February,  A.  D.  1903,  to 
the  Comptroller  of  the  Currency  by  then 
and  there  stating  in  said  report  that  the 
liability  of  him,  the  said  S.  D.  Harper,  as 
payer  to  the  said  First  National  Bank,  was 
the  sum  of  thirty-four  hundred  nnd  seven- 
ty (8,470)  dollars,  whereas,  in  truth  and  In 
fact,  the  liability  of  him,  the  said  S.  D. 
Harper,  as  aforesaid,  was  in  the  sum  of 
fifty-four  hundred  and  nibety-flve  (5,495)  dol- 
lars, and  the  grand  Jurors  aforesaid,  upon 
their  oaths  aforesaid,  do  find,  present,  and 
charge  that  he,  the  said  S.  D.  Harper,  then 
and  there  well  knew  and  believed  the  said 
liability  of  him,  the  said  S.  D.  Harx>er,  as 
payer  to  the  said  First  National  Bank,  on 
said  6th  day  of  February,  A.  D.  1003,  as 
aforesaid,  was  then  and  there  in  the  amount 
of  fifty-four  hundred  and  ninety-five  dollars, 
contrary,"  etc.  On  October  9,  1905,  defend- 
ant filed  bis  demurrer  to  the  Indictment, 
which  was  by  the  court  overruled,  to  which 
defendant  duly  excepted,  and  on  the  same 


day  the  case  came  on  for  ti'lal,  and  the  Ju- 
ry returned  Into  court  a  verdict  of  guilty  as 
charged  In  the  indictment.  On  October  13, 
1905,  defendant  filed  motions  in  arrest  of 
Judgment  and  for  a  new  trial,  both  of  which 
were  by  the  court  overruled,  whereupon  de- 
fendant sued  out  this  writ  of  error. 

Charles  B.  Rogers,  for  plaintiff  in  error. 
W.  S.  Stanfleld,  U.  S.  Atty.,  and  O.  D.  Rider, 
ABSt  U.  8.  Atty. 

TOWNSEND,  J.  (after  stating  the  facts 
as  above).    Plaintiff  has  filed  11  assignments 
of   error,    of   which   only   the   first,    third, 
fourth,  and  fifth  are  argued. 

The  first  assignment  is  that  the  mattes 
charged  In  this  indictment  do  not  constitute 
a  crime  by  the  common  law  or  under  any 
statute  of  the  United  States.  This  indict- 
ment Is  brought  under  the  provisions  of  sec- 
tion 5209,  Rev.  8t  U.  S.  [U.  S.  Comp.  St. 
1901,  p.  3497],  being  a  portion  of  the  na- 
tional banking  act  The  section  is  as  fol- 
lows: "Every  president  director,  cashier, 
teller,  clerk  or  agent  of  any  association  who 
embezzles,  abstracts,  or  wilfully  misapplies 
any  of  the  moneys,  funds  or  credits  of  the 
association;  or  who,  without  authority  from 
the  directors.  Issues  or  puts  In  circulation 
any  of  the  notes  of  the  association;  or  who 
without  such  authority  Issues  or  puts  forth 
any  certificate  of  deposit  draws  any  order 
or  bill  of  exchange,  makes  any  acceptance, 
assigns  any  note,  bond,  draft,  bill  of  ex- 
change, mortgage.  Judgment  or  decree;  or 
who  makes  any  false  entry  in  any  book,  re- 
port or  statement  of  the  association,  with  in- 
tent in  either  case  to  injure  or  defraud  the 
association,  or  any  other  company,  body 
politic  or  corporate,  or  any  individual  per- 
son, or  to  deceive  any  officer  of  the  associa- 
tion, or  any  agent  appointed  to  examine  the 
affairs  of  such  association;  and  every  per- 
son who,  with  like  intent  aids  or  abets  any 
officer,  clerk  or  agent,  in  any  violation  of 
this  section,  shall  b«  deemed  guilty  of  a  mis- 
demeanor, and  shall  be  imprisoned  not  less 
than  five  years,  nor  more  than  ten."  In  con- 
sidering an  indictment  drawn  under  sec- 
tion 5200,  the  Supreme  Court  of  the  United 
States,  in  U.  S.  v.  Britton,  107  U.  S.  656, 
2  Sup.  Ct  512,  27  L.  Ed.  520,  says  that  the 
following  averments  were  necessary:  "(1) 
That  the  accused  was  the  president  or  oth- 
er officer  of  a  national  banking  association 
which  was  carrying  on  a  banking  business; 
(2)  that  being  such  president  or  other  offi- 
cer, he  made  In  a  book,  report  or  statement 
of  the  association,  describing  it  a  false  en- 
try, describing  it;  (3)  that  such  false  entry 
was  made  with  Intent  to  Injure  or  defraud 
the  association,  or  to  deceive  any  agent  de- 
scribing blm,  appointed  to  examine  the  af- 
fairs of  the  association;  and  (4)  averments  of 
time  and  place."  And  in  Cochran  &  8ayre 
V.  United  States,  167  U.  8.  286,  15  Sup.  Ct 
628,  39  L.  Ed.  704,  it  is  said:  "But  the  true 
test  is  not  whether  it  might  possibly  have 


Digitized  by 


Google 


Ind.  T.) 


HARPER  T.  UNITED  STATEa 


675 


been  made  more  certain,  but  whether  It  con- 
tains every  element  of  the  offense  intended 
to  be  charged  and  snfflcientiy  apprises  the 
def«idant  of  what  he  must  be  prepared  to 
meet,  and,  in  case  any  other  proceedings  are 
taken  against  bim  for  a  similar  oCFense, 
whether  the  record  shows  with  accuracy  to 
what  extent  he  may  plead  a  former  acquit- 
tal or  conviction."  Testing  the  Indictment 
by  the  above  rules,  It  will  be  seen,  first, 
that  the  defendant.  Harper,  plalntltC  In  er- 
ror here,  Is  alleged  to  have  been  "the  duly 
elected,  qualified,  and  acting  cashier  of  the 
First  National  Bank  of  Miami,  Indian  Terri- 
tory"; second,  "the  said  S.  D.  Harper 
*  *  *  did  make  a  certain  false  entry  in 
a  certain  rieport,"  describing  it;  third,  that 
said  false  entry  was  made  "to  deceive  one 
B.  B.  Frayser,  the  said  B.  B.  Frayser  being 
then  and  there  the  duly  elected,  qualified  and 
acting  president  of  the  said  First  National 
Bank";  fourth,  averments  of  time  and  place; 
"that  on  the  14th  day  of  February,  A.  D. 
1903,"  he  made  a  certain  false  entry  In  a 
report,  "showing  the  resources  and  liabilities 
of  said  First  National  Bank  on  the  6th  day 
of  February,  1803,  to  the  Comptroller  of  the 
Currency."  With  this  test,  the  Indictment 
on  1^  face  complies  with  the  requirements 
laid  down  in  U.  S.  v.  Britton,  supra;  but 
It  Is  contended  by  counsel  for  plaintiff  In 
error,  first,  that  the  Indictment  does  not  suf- 
ficiently state  that  the  defendant  was  carry- 
ing on  a  business  at  the  time  allied.  It 
appears  from  the  indictment,  however,  that 
on  the  14th  day  of  February,  1S03,  the  First 
National  Bank  of  Miami  was  a  corporation 
duly  organized  and  existing,  with  a  qualified 
and  acting  president  and  cashier,  and  that  on 
that  date  the  cashier  made  a  certain  report 
to  the  Comptroller  of  the  Currency.  It 
seems  to  us  that  this  is  a  sufi3clent  allega- 
tion. And,  even  if  the  bank  had  been  de- 
funct, would  not  the  making  of  a  false  en- 
try in  a  book,  report,  or  statement  of  the 
association  be  Just  as  much  a  violation  of 
the  statute  as  if  the  bank  were  In  full  op- 
eration? It  is  the  making  of  the  false  en- 
try with  the  intent  to  deceive  that  is  the 
gravamen  of  the  offense. 

Plaintiff  In  error  next  contends  that  the 
indictment  must  show  "that  the  report  in 
which  the  false  entry  is  alleged  to  have  been 
made  is  one  made  by  the  association."  In 
Cochran  &  Sayre  v.  United  States,  157  U. 
S.  286,  15  Sup.  Ct.  ess,  3»  L.  Ed.  704,  In 
which  the  indictment  was  also  under  the 
provisions  of  section  6209,  plaintiffs  in  error 
In  that  case  were  In  the  same  attitude  as 
plaintiff  in  error  in  'this  case.  The  court 
there  says:  "The  argument  of  the  defendants 
assumes  that  the  making  of  the  entry  and 
the  making  of  the  report  are  the  same  thing, 
whereas,  in  fact  they  are  wholly  different 
By  section  5211  the  report  must  be  made  by 
the  association,  and  must  be  verified  by  the 
oath  or  affirmation  of  the  president  or  cash- 
ier, and  attested  by  the  signature  of  at  least 


three  of  the  directors.  But,  under  section 
5209,  there  Is  no  penalty  affixed  to  the  asso- 
ciation or  its  officers  for  making  a  false  re- 
port, nor  to  the  i^esldent  or  cashier  for 
verifying  such  report.  The  penalty  Imposed 
by  section  5209  is  affixed  to  the  one  who 
makes  any  false  entry  In  any  book,  report, 
or  statement  of  the  association,  and  that 
penalty  Is  applicable  to  any  officer  or  agent 
of  the  bank  who  actually  makes  the  entry 
with  intent  to  Injure  or  defraud,  or  to  de- 
ceive any  agent  appointed  to  examine  the 
affairs  of  any  such  association." 

Plaintiff  in  error  next  contends  that  the 
Indictment  must  show  that  the  rejwrt  In 
which  the  false  entry  is  alleged  to  have  been 
made  is  one  required  by  law  to  be  made. 
This  Is  answered  by  the  Supreme  Court  of 
the  United  States  in  U.  S.  v.  Britton,  supra, 
as  follows:  "It  Is  urged  that  these  counts 
are  defective  because  they  do  not  contain  an 
averment  that  the  false  entry  was  made  'in 
an  account  of  and  In  due  course  of  business 
of  the  bank.'  Neither  of  these  averments  is 
required  by  the  statute."  It  is  sufficient  that 
it  be  a  report  Intended  to  deceive  the  asso- 
ciation or  any  of  the  persons  mentioned  in 
the  statute,  for  It  must  be  always  borne  in 
mind  that  the  making  of  the  report  and  the 
making  of  the  entry  are  two  different  things. 
Cochran  &  Sayre  v.  U.  S.,  supra.  The  in- 
dictment. In  our  Judgment,  Is  sufficient. 

The  third  assignment  of  error  Is  as  fol- 
lows: "That  the  matters  In  testimony  tend- 
ing to  prove  which  was  given  before  Hon. 
Joseph  A.  Oil],  Jndge  of  the  district  court 
for  the  Northern  District  of  the  Indian  Ter- 
ritory, in  the  above  matter,  do  not  consti- 
tute a  crime  against  the  common  law  or  any 
statute  of  the  United  States."  Under  this 
assignment,  counsel  for  plaintiff  in  error  says 
tbat,  because  the  false  entry  occurs  In  the 
schedule  on  the  back  of  the  report.  It  Is 
therefore  not  a  false  entry  in  the  report. 
The  testimony  of  the  witness  Lykens  shows : 
"Q.  On  the  back  of  this  paper  I  find  a  sched- 
ule headed,  'Liabilities  of  Officers  and  Direct- 
ors.' Will  you  examine  that,  and  tell  me  In 
whose  handwriting  the  writing  is  in  that 
schedule?  A.  S.  D.  Harper's."  It  appears 
also  from  the  affidavit  to  the  report  that 
"the  schedules  on  the  back  of  the  report  rep- 
resent the  true  state  of  the  several  matters 
contained  therein."  We  do  not  believe  coun- 
sel's contention  is  tenable.  It  does  not  seem 
to  ns  there  Is  any  question  but  that  the 
schedule  upon  the  back  of  the  report,  es- 
pecially In  view  of  the  fact  that  It  is  covered 
by  the  same  affidavit  as  the  rest  of  the  re- 
port. Is  as  much  a  part  of  the  report  as  any 
other  portion  of  it.  That  being  true,  a  false 
entry  on  the  back  of  the  report  would  deceive 
the  president  of  the  bank  or  any  other  person, 
as  well  as  if  it  was  made  on  the  first  page  of 
the  rejwrt.  It  is  true  that  it  must  be  shown 
that  the  defendant  made  a  false  entry  for 
the  purpose  of  deceiving  E.  B.  Frayser,  a» 
charged  iu  the  indictment.    The  rule  is  stat- 
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•d  bj  3  Greenleaf  on  Evidence,  i  18,  as  fol- 
lows :  "But  in  tlie  proof  of  an  Intent  to  de- 
fraud a  particular  person  it  is  not  necessary 
to  show  that  the  prisoner  bad  tbnt  particu- 
lar person  In  his  mind  at  the  time.  It  Is 
Bu£Bclent  if  the  act  done  would  have  the  ef- 
fect of  defrauding  him,  for  the  law  presumes 
that  the  party  Intended  to  do  that  which  was 
the  natural  consequence  of  his  act"  The 
Jury  could  not  look  into  the  heart  of  the  de- 
fendant and  determine  his  Intent,  but  It  Is 
their  duty  to  examine  the  surrounding  cir- 
cumstances, and  therefrom  to  arrive  at  their 
conclusion. 

The  fourth  assignment  of  error  is  as  fol- 
lows: "Error  was  made  by  the  court  in 
refusing  to  allow  the  defendant  to  prove,  and 
refusing  to  allow  the  testimony  of  W.  P. 
Oatewood,  as  to  the  moral  character  of  the 
defendant,  the  same  being  as  to  the  general 
reputation  of  the  defendant  In  the  neighbor- 
hood where  he  had  resided  for  morality,  over 
the  objection  and  exception  of  the  defendant 
at  the  time  made,  the  said  W.  P.  Gatewood 
being  a  witness  iswom  and  produced  in  said 
cause  and  otherwise  qualified  to  testify." 
The  record  shows  that  the  witness  Gatewood 
was  asked  this  question  by  counsel  for  plain- 
tlfif  In  error:  "Q.  Are  you  acquainted  with 
his  general  reputation  in  the  neighborhood 
during  the  time  he  resided  here  for  morality 
and  sobriety?"  Objection  was  made  to  this 
question,  and  sustained,  and  the  question  Is 
as  to  the  admissibility  of  evidence  as  to 
morality  and  sobriety  In  this  case.  Tliere 
seems  to  be  no  doubt  but  tbat  the  questions 
should  have  been  confined  to  the  reputation 
of  the  defendant  for  honesty.  His  reputa- 
tion for  morality  and  sobriety  is  not  involv- 
ed In  this  case.  Possibly  the  presumption  of 
dishonesty  might  be  greater  in  the  case  of 
one  who  was  Immoral  and  a  drunkard  than 
in  the  case  of  one  who  was  moral  and  tem- 
perate; but  one  may  be  both  immoral  and 
a  drunkard  and  still  be  honest  In  financial 
matters.  In  3  Greenleaf  on  Evidence,  f  25, 
it  is  said:  "The  evidence,  when  admissible, 
ought  to  be  restricted  to  the  trait  of  charac- 
ter which  is  in  Issue,  or,  as  it  Is  elsewhere 
expressed,  ought  to  bear  some  analogy  and 
reference  to  the  nature  of  the  charge ;  It  be- 
ing obviously  Irrelevant  and  absurd  on  a 
charge  of  stealing  to  Inquire  Into  the  pris- 
oner's loyalty,  or,  on  a  trial  for  treason,  to 
inquire  Into  his  diaracter  for  honesty  In  his 
private  dealings."  It  is  a  wcii-establlshed 
rule  that  the  charge  of  the  court  must  be 
considered  as  a  whole,  and,  If  the  particular 
portion  complained  of  is  cured  by  other  por- 
tions of  the  charge,  then  the  part  complain- 
ed of  will  not  be  held  to  be  error. 

It  Is  assigned  as  error  that  the  court  In- 
structed the  Jury  as  follows:  "If  the  de- 
fendant made  up  that  statement  and  swore 
to  It  for  the  purpose  of  deceiving  the  presi- 
dent and  the  Ciomptroller  and  the  other  offi- 
cers of  the  bank.  It  Is  your  duty  to  convict 
that  man."    But  In  a  prior  portion  of  the 


charge  the  court  had  instructed  the  Jury  as 
follows:  "Before  the  government  can  ex- 
pect conviction  in  this  case.  It  must  show 
to  the  Jury  by  evidence  which  shall  satisfy 
you  beyond  a  reasonable  doubt  tbat  within 
the  Northern  District  of  the  Indian  Terri- 
tory, and  on  or  about  the  14tb  day  of  Feb- 
ruary, 1903,  S.  D.  Harper,  the  defendant, 
was  the  cashier  of  the  First  National  Bank 
of  Miami ;  that  on  the  6th  day  of  February, 
1903,  be  made  a  report  of  the  condition  of 
the  bank  to  the  Comptroller  of  the  Currency, 
which  report  contained  certain  false  entries 
with  reference  to  his  personal  liabilities  to 
the  bank,  with  intent  to  deceive  E.  B.  Fray- 
ser,  the  president  of  the  bank,  by  stating  io 
said  report  that  his  liabilities  to  the  bank 
were  only  $3,470,  whereas,  at  the  time  his 
liabilities  to  the  bank  were  $5,495.  These  al- 
legations must  be  proven  to  your  satisfac- 
tion, by  evidence,  beyond  a  reasonable  doubt" 
We  do  not  think  the  Jury  could  have  been 
misled  by  the  portion  of  the  charge  complain- 
ed of,  and  that  hence  the  fifth  assignment  Is 
not  well  taken. 

The  arguments  made  by  plaintiff  In  error 
In  his  brief,  and  the  authorities  cited,  are 
all  made  and  cited  upon  the  errors  hereinbe- 
fore considered,  and,  as  to  all  the  other  as- 
signments, we  are  referred  to  the  arguments 
and  authorities  thus  considered.  In  our 
Judgment  there  being  no  material  error  In 
the  Judgment  of  the  court  below,  It  is  hereby 
affirmed. 

CLAYTON  and  LAWRENCE,  JX,  concur. 


CHOCTAW,   O.  &  G.   BY.   CO.  v.   SARLLS. 

(Court  o£  Appeals  of  Indian  Territory.    Sept. 
20.  1907.) 

New  TaiAiy— Proceedings  to  Pbocubb  Nkw 
Trial— Statement  of  Grounds— R hues  of 
Court. 

Rule  3  of  United  States  Court  of  Appeals 
of  Indian  Territory  (92  S.  W.  v),  adopted  June 
17,  1904,  providing  tiiat  in  motions  for  new 
trial  it  shall  be  necessary  to  set  out  in  detail 
the  particular  errors  relied  on,  has  been  super- 
seded by  the  rule  adopted  June  15.  1900,  pro- 
vidin;;  that  motions  for  new  trial  under  Rev.  St 
U.  S.  I  726  lU.  S.  Comp.  St  1901.  p.  584), 
may  be  in  general  terms  as  provided  by  Mansf. 
Dig.  §!i  5151-5155  [Ind.  T.  Ann.  St.  1899,  SJ 
335O-33G0.] 

BiTor  to  the  United  States  Court  for  the 
Central  District  of  the  Indian  Territory;  be- 
fore Justice  W.  H.  H.  Clayton,  March  24, 
1906. 

Action  by  R.  Sarlis  against  the  Choctaw, 
Oklahoma  &  Gulf  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

On  September  27,  1904,  the  plaintiff  below, 
appellee  here,  filed  his  complaint  against  the 
defendant  below,  appellant  here,  and  alleged 
tbat  the  plaintiff  is  the  owner  of  the  Com- 
mercial Hotel,  a  four-story  brick  buiiding, 
75  by  80  feet  in  size;  tbat  the  same  was  con- 
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titrncted  In  the  year  1805,  fronting  on  Choc- 
taw avenue  In  the  town  of  South  McAIester; 
that  the  defeudant  owns  and  operates  a  rail- 
road; that  the  said  railroad  runs  In  the  rear 
of  and  parallel  with  the  hotel;  that  the  grade 
or  embankment  on  which  defendant's  tracks 
are  situated  Is  constructed  some  10  feet 
above  the  natural  level  or  surface  of  the 
ground  back  of  and  about  the  plaintiff's  prop- 
erty. Plaintiff  alleges  that  said  grade  ob- 
structed the  flow  of  falling  water  that  fell 
and  falls  upon  the  hillside  north  of  said  rail- 
road track  from  Its  natural  course  southward 
for  a  long  distance  east  of  plaintiff's  said 
property,  and  forces  same  to  run  upon  the 
right  of  way  of  the  defendant  In  a  southwest- 
erly direction  along  the  north  side  of  Its 
grade;  that  the  flow  of  said  water  brought 
and  lodged  a  great  amovmt  of  sand  and  mud 
behind  and  on  the  property  of  the  defendant 
Plaintiff  allies  that  the  defendant  failed 
and  refused  to  put  sewerage  across  Its  right 
of  way  to  carry  the  falling  water  In  Its  south- 
erly and  natural  direction,  but  Instead  turned 
the  same  west  and  behind  plalntifTs  prop- 
er^, causing  his  said  building  to  be  flooded 
at  Intervals  for  three  years,  thereby  causing 
the  ground  or  basement  floor  of  same  to  be 
flooded  with  water  and  mud  and  destroying 
his  said  property,  and  thereby  rendering  the 
same  uninhabitable  and  of  no  use  to  the 
plaintiff.  Plaintiff  alleges  that  he  notified 
the  defendant  of  the  damage  to  his  said  prop- 
erty without  avail;  that  about  the  year  1808 
the  defendant  caused  a  large  platform,  built 
of  wood  and  stone,  to  be  erected  upon  Its 
right  of  way  north  and  west  of  the  plaintiff's 
property,  that  greatly  obstructed  the  flow  of 
water  from  the  said  property,  and  In  heavy 
rains  caused  this  water  to  back  up  and  stand 
many  feet  deep  behind  and  upon  the  plaln- 
tifTs property,  and  caused  sand  and  mud  to 
lodge  on  and  fill  up  the  property  of  the  plain- 
tiff. Plaintiff  further  alleges  that  In  Septem- 
ber, 1901,  the  defendant  unloaded  on  said 
right  of  way,  behind  and  near  the  property 
of  the  plaintiff,  several  carloads  of  brick, 
which  were  stacked  In  the  waterway,  and 
where  the  water  ran  aforesaid,  and  complete- 
ly dammed  and  stopped  Its  flow  west  for  a 
long  space  of  time,  and  caused  the  same  to 
back  Into  the  first  floor  of  plaintiff's  building, 
and  deposit  mud  and  sediment  there,  to  plaln- 
tifTs great  Injury;  that  about  May,  1903.  de- 
fendant caused  or  permitted  to  be  unloaded  a 
car  of  brick  bats  upon  its  right  of  way  be- 
hind the  plaintiff's  property,  completely  fill- 
ing the  waterway  behind  said  property,  and 
the  falling,  water  upon  said  date  backed  up 
and  forced  in  the  doors  of  the  plaintiff's  build- 
ing, and  flooded  the  same,  and  deiwsited  mud 
and  debris  in  said  building,  to  pIiiIntltTs  great 
injury;  that  about  June  2i,  1903,  the  falling 
water  was,  by  the  aforesaid  accumulations 
and  negligent  acts  of  the  defendant,  caused  to 
overflow  plalntifTs  building  and  destroy  bis 
property.  Plaintiff  alleges  that  said  base- 
ment story  was  cot  into  four  large  rooms, 


with  wooden  floors  and  plastered  walls, 
which  he  used  for  rental  purposes;  that  the 
use  and  value  of  the  same  has  been  for  the 
last  three  years  completely  destroyed;  that 
the  said  rooms  are  and  were  reasonably 
worth  the  sum  of  $50  per  month  to  plaintiff. 
Plaintiff  alleges  that  the  floors  and  plaster 
In  said  story  have  been  warped,  destroyed, 
and  defaced  so  that  It  has  no  value;  that 
same  cost  the  plaintiff  $300;  that  plaintiff 
has  had  destroyed  In  said  building  16  bed 
springs  and  150  feet  of  radiators  worth  $100; 
wherefore  plaintiff  prays  Judgment  for  $1,800 
for  the  use  of  said  rooms  for  three  years, 
$300  for  floors  and  plaster,  and  damages  $100 
for  loss  of  property  aforesaid,  making  a  total 
of  $2,800,  for  which  he  asks  Judgment  On 
March  22,  190(5,  demurrer  was  flled  by  the 
defendant  to  plaintiff's  complaint,  but  from 
the  record  it  does  not  appear  that  the  same 
was  ever  disposed  of.  On  same  day  defend- 
ant filed  Its  answer  to  plaintiff's  complaint 
and  specifically  denies  each  and  every  allega- 
tion of  plaintitrs  complaint  On  same  day 
the  cause  came  on  for  trial  before  a  Jury, 
who,  on  March  24,  1906,  returned  the  follow- 
ing verdict:  "We  the  Jury  duly  selected.  Im- 
paneled, sworn,  and  charged  to  try  the  Issues 
In'  the  above  styled  cause,  do  flnd  for  the 
plaintiff  In  the  sum  of  $500.  A.  J.  Nichols, 
Foreman."  Judgment  was  rendered  upon  the 
verdict,  and  on  March  26th,  defendant  flled 
motion  for  new  trial,  which  was  overruled  by 
the  court,  to  which  defendant  excepted,  and 
asked  and  was  granted  60  days  to  file  bill  of 
exceptions,  and  the  case  was  brought  to  this 
court  by  writ  of  error. 

O.  B.  Stuart  for  plaintiff  In  error.  George 
A.  Grace  and  R.  Sarlls,  for  defendant  in 
error. 

TOWNSEND.  J.  (after  stating  the  facts  as 
above).  The  plaintiff  In  error  has  flled  four 
assignments  of  error,  as  follows:  "(1)  Be- 
cause the  verdict  is  contrary  to  the  evidence ; 

(2)  because  the  verdict  is  contrary  to  law; 

(3)  because  the  verdict  Is  contrary  to  the  law 
and  the  evidence;  (4)  because  the  court  erred 
in  not  directing  a  verdict  for  the  defendant 
the  appellant  herein" — and  says  In  his  argu- 
ment on  the  assignments  they  may  be  all 
considered  as  one,  and  the  sole  question  then 
will  be  whether  this  verdict  can  be  sustained, 
and  says  that  the  verdict  must  be  set  aside 
because  there  Is  no  proof  to  sustain  it 

Plaintiff  In  error  insists  that  the  defend- 
ant in  error  alleges  bis  damages  both  for  im- 
proper drainage  and  for  obstruction  of  same ; 
that  there  Is  no  separation  of  the  two;  and 
no  person  who  reads  the  complaint  and  the 
proof  in  this  case  can  determine  whether  the 
damage  which  the  plaintiff  suffered  was  for 
the  natural  overflow  of  the  sewers  and  cul- 
verts, for  which  he  admitted  he  could  not  re- 
cover, or  for  the  obstruction  of  these  sewers 
and  culverts.  They  are  blended  together  Inde- 
terminably,  and  there  is  no  specific  declara- 
tion in  the  complaint  nor  proof  to  meet  that 
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declaration,  which  renders  the  gross  amount 
claimed  for  damages  susceptible  of  division, 
and  the  conrt  In  Its  charge  to  the  Jury  fell 
Into  the  same  error.  Plaintiff  insists  that 
the  pleadings,  the  proof,  and  the  charge  of 
the  court  are  contradictory  and  confusing, 
and  no  tribunal,  whether  court  or  Jury,  could 
have  from  these  three  reached  a  rational  ver- 
dict, and  therefore  Insists  the  case  should 
be  reversed. 

The  defendant  in  error  contends  that  the 
fourth  assignment  of  error — that  the  court 
erred  in  not  directing  a  verdict  for  the  de- 
fendant—cannot be  considered  by  this  court, 
because  the  same  was  not  made  in  bis  motion 
for  a  new  trial,  and  quotes  rule  3  of  this 
court  (92  S.  W.  v)  which  was  adopted  June 
17,  1904,  that  in  a  motion  for  a  new  trial 
It  shall  be  necessary  to  set  out  In  detail 
the  difler^it  particular  errors  relied  upon  to 
secure  a  new  trial.  That  rule,  however, 
has  been  superseded  by  the  rule  adopted 
June  15,  1906,  which  is  as  follows:  "The 
practice  In  this  court  shall  be  the  same  as 
in  the  United  States  Circuit  Court  of  Appeals 
for  the  Eighth  circuit  All  motions  for  new 
trial  under  section  720,  Revised  Statutes 
of  tlie  United  States  [D.  S.  Comp.  St  1901, 
p.  684],  may  be  in  general  terms  and  in  the 
manner  provided  by  sections  5151-5155, 
Mansfield's  Digest  of  the  Statutes  of  Arkan- 
sas (Ind.  T.  Ann.  St  1899,  |§  3356-3360)." 
This  rule  provides  that  motions  for  new  trial 
may  l>e  in  general  terms,  and  in  the  man- 
ner provided  by  sections  5151-5155,  Mans- 
field's Digest  In  Glasscock  v.  Rosengrant, 
55  Ark.  376,  18  S.  W.  379,  It  is  held  "that 
motions  for  new  trial  waive  all  previous  ex- 
ceptions not  embodied  in  it,"  and  same  is 
cited  as  a  construction  of  section  5158.  "Nor 
will  the  Supreme  Court  review  rulings  touch- 
ing evidence  or  instructions,  unless  made 
ground  of  motion  for  n  new  trial" — citing 
in  support  of  that  proposition  Young  v.  King, 
S3  Ark.  745,  and  Koch  v.  Kimberling,  55  Ark. 
547,  18  S.  W.  1040. 

Defendant  In  error  Insists  that  no  motion 
was  filed  to  make  the  complaint  more  def- 
inite ;  that  if  the  pleadings  were  indefinite  as 
to  damages  that  was  waived  by  falling  to 
file  a  motion  to  make  more  specific ;  and  that 
if  It  is  claimed  that  the  court  should  have  In- 
structed the  Jury  that  the  damages  must  be  In 
some  way  apportioned  to  each  contributing 
cause  it  is  a  suflBcient  answer  to  say  that 
the  plaintiff  In  error  did  not  request  such 
instructions.  Defendant  In  error  says :  "The 
failure  to  construct  sewers  was  not  proved 
and  was  withdrawn  from  the  Jury  by  the 
court  Why,  then,  should  anybody  say  that 
It  was  or  should  have  been  considered  by  the 
Jury,  or  that  it  entered  into  the  verdict?" 
The  defendant  in  error  says  that  the  law  up- 
on which  the  action  was  founded  may  be  seen 
from  the  following  cases :  Little  Rock  &  Ft 
Smith  Co.  v.  Chapman,  39  Ark.  463,  43  Am. 
Rep.  280;  Railway  Co.  v.  Cook,  D7  Ark.  387, 
21  S.  W.  1066 ;  St  Louis,  I.  M.  &  S.  Railway 


Co.  V.  Anderson,  62  Ark.  360,  35  S.  W.  791; 
Bentonvllle  Railroad  Co.  v.  Baker,  45  Ark. 
252;  Shane  v.  Kansas  City,  etc.,  R.  R.  Co., 
71  Mo.  237,  36  Am.  Rep.  480 ;  30  Enc.  Law. 
(2d  Ed.)  334. 

We  are  satisfied  from  a  careful  examina- 
tion of  the  evidence  that  under  the  law 
there  was  sufiScient  and  ample  proof  to  sus- 
tain the  verdict  in  this  case,  and  the  Judg- 
ment of  the  lower  court  is  therefore  af- 
firmed. 

Affirmed. 

GILL,  0.  J.,  and  LAWRENCE,  J.,  concur. 


MARTIN  V.  UNITED  STATES. 

(Court  of  Appeals  of  Indian  Territory.     Sept 
26,  1907.) 

1.  Indians— OrricKBS  of  iNOiAif ■  Affaibs— 
Statutes. 

A  clerk  in  the  office  of  the  Commissioner 
of  the  Five  Civilized  Tribes  in  Muskogee,  Ind. 
T.j  appointed  by  the  commissioner  acting  on 
behalf  of  the  Secretary  of  the  Interior,  which 
appointment  was  approved  by  the  Secretary  of 
the  Interior,  was  an  officer  within  Rev.  St. 
U.  S.,  S  5408  [U.  S.  Comp.  St  1901,  p.  3658], 
providing  a  punishment  for  any  officer  having 
the  custody  of  any  record  filed  in  his  office  or 
deposited  with  him,  or  in  bis  custody,  who 
fraudulently  takes  It  away  or  destroys  it. 

2.  Same. 

A  clerk  in  the  office  of  the  Commissioner 
of  the  Five  Civitized  Tribes  in  Muskogee,  Ind. 
T.,  appointed  by  the  commissioner  acting  on 
behalf  of  the  Secretary  of  the  Interior,  which 
appointment  was  approved  by  the  Secretary  of 
the  Interior,  who  kept  a  certain  record  in  ids 
office  and  could  examine  it  whenever  be  wished, 
had  the  custody  of  the  same  within  the  meaning 
of  Rev.  St.  V.  S.,  i  5408  [U.  S.  Comp.  St 
1901,  p.  3658],  providing  a  punisliment  for  any 
officer  having  the  custody  of  any  record  filed 
in  his  office,  or  deposited  with  liim  or  in  his 
custody,  who  fraudulently  takes  it  away  or  de- 
stroys it 

3.  Sake— Taking  Record  fbou  Office. 

Where  a  clerk  in  the  office  of  the  C!!ommis- 
sioner  of  the  Five  Civilized  Tribes  in  Musko- 
gee, Ind.  T.,  appointed  by  the  commissioner 
actmg  for  and  on  behalf  of  the  Secretary  of  the 
Interior,  who  kept  the  Creek  roll  in  his  office, 
took  the  roll  from  the  office  with  the  intent  to 
make  a  copy  thereof,  the  taking  was  fraudu- 
lent within  the  meaning  of  Re>.  St  U.  S.,  §  5408 
[U.  S.  Comp.  St  1901,  p.  3658],  providing  a 
punishment  for  any  officer  having  the  custody 
of  any  record  filed  in  bis  office,  or  deposited 
with  him,  or  in  his  custody,  who  fraudulently 
takes  it  away  or  destroys  It 

Error  to  the  United  States  Court  for  the 
Western  District  of  the  Indian  Territory; 
before  Justice  Wm.  R.  Lawrence,  January  28, 
1907. 

W.  T.  Martin,  Jr.,  was  convicted  of  tak- 
ing from  the  office  of  the  Commissioner  of 
the  Five  Civilized  Tribes  of  Muskogee,  Ind. 
T.,  the  Creek  roll,  and  brings  error.  Af- 
firmed. 

On  the  12th  day  of  October,  1906,  the 
grand  Jury  of  the  United  States  Court  for 
the  Western  District  of  Indian  Territory,  sit- 
ting at  Muskogee,  returned  a  bill  of  Indict- 
ment against  the  defendant,  W.  T.  Martin, 
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Jr.,  as  follows:  "United  States  v.  W.  T. 
Martin,  Jr.,  Defendant  Unlawfully  with- 
drawing records.  Tbe  grand  Jurors  of  the 
United  States  of  America,  duly  selected,  Im- 
paneled, sworn,  and  charged  to  Inquire  with- 
in and  for  the  body  of  tbe  Western  District 
of  the  Indian  Territory,  In  the  name  and  by 
the  authority  of  the  United  States  of  Ameri- 
ca, upon  their  oaths,  do  find,  present,  and 
charge  that  upon  the  3d  day  of  March,  1905, 
the  Congress  of  the  United  States  enacted  a 
law  providing  that  the  Commission  to  the 
Five  ClTillzed  Tribes  should  cease  to  exist 
on  and  after  the  Ist  day  of  July,  1905,  and 
that  after  tbe  date  last  aforesaid  the  duties 
and  powers  and  labors  which  had  devolved 
upon,  and  been  vested  In  said  Commission 
to  the  Five  Civilized  Tribes  should  be  assum- 
ed and  lodged  in  the  Secretary  of  the  Inter- 
ior of  the  United  States;  that  Immediately 
after  the  said  1st  day  of  July,  1905,  the  said 
Secretary  of  the  Interior  In  carrying  out  his 
duties  under  the  act  of  Congress  aforesaid 
appointed  one  Tarns  Blxby  to  have  charge  of 
and  direct  control  of  the  work  of  the  Com- 
mission to  the  Five  Civilized  Tribes  in  the 
Indian  Territory,  designating  the  said  Tams 
Bixby  as  Commissioner  to  the  Five  Civilized 
Tribes,  with  headquarters  and  principal  of- 
fices at  Muskogee,  Indian  Territory,  and 
•  within  the  Western  District  of  Indian  Terri- 
tory. And  the  grand  Jurors  aforesaid,  upon 
their  oaths  aforesaid,  do  further  present  that 
one  "W.  T.  Martin,  Jr.,  was  upon  the  1st  day 
of  February,  1906,  an  officer  of  the  United 
States,  to  wit,  clerk  to  and  In  the  said  office 
of  the  said  Commissioner  to  the  Five  Civiliz- 
ed Tribes,  he,  the  said  Martin,  having  been 
duly  appointed  to  said  position  by  said  com- 
missioner, who  was  acting  for  and  on  be- 
half of  the  said  Secretary  of  the  Interior, 
and  the  appointment  of  said  W.  T.  Martin, 
Jr.,  as  clerk  aforesaid,  having  t>een  approv- 
ed by  the  Secretary  of  the  Interior.  And 
the  grand  Jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  further  present  and  charge 
that  upon  the  said  1st  day  of  February,  1906, 
within  the  Western  District  of  Indian  Terri- 
tory, there  was  in  the  custody  of  and  de- 
posited with  the  Commissioner  to  the  Five 
Civilized  Tribes,  in  his  said  office  at  Musko- 
gee, Indian  Territory,  and  with  the  said  W. 
T.  Martin,  Jr.,  clerk  to  the  Commissioner 
aforesaid,  in  said  offices,  a  certain  paper  doc- 
ument and  record,  to  wit,  a  roll  containing 
the  names  of  citizens  by  blood  of  the  Creek 
Nation  of  Indians,  said  roil  beginning  with 
No.  1,  Susanne  Bamett,  and  ending  with  No. 
10,064,  Annie  Orayson,  which  said  roll  had 
been  duly  approved  by  the  Secretary  of  the 
Interior,  and  said  roll  being  then  and  there 
in  tbe  custody  of  the  said  Commissioner  to 
the  Five  Civilized  Tribes  aforesaid,  in  bis 
said  office  at  Muskogee,  Indian  Territory, 
and  tbe  said  roll  being  then  and  there  in 
the  custody  of  and  deposited  with  the  said 
W.  T.  Martin,  Jr.,  clerk  as  aforesaid.  In  the 


office  aforesaid,  the  said  office  being  then 
and  there  the  lawful  depository  of  said  roll, 
and  the  said  Commissioner  to  the  Five  Civi- 
lized Tribes,  and  the  said  W.  T.  Martin,  Jr., 
clerk  as  aforesaid,  being  lawful  custodians 
of  said  roll,  and  the  said  roll  being  then 
and  there  deposited  with  and  in  the  custody 
of  the  aforesaid  persons,  the  said  W.  T.  Mar- 
tin, Jr.,  did,  upon  the  Ist  day  of  February, 
1006,  within  the  Western  District  of  the  In- 
dian Territory  aforesaid,  unlawfully  and  fe- 
loniously take,  remove,  and  withdraw  said 
roll  from  tbe  said  office  of  the  said  Com- 
missioner to  the  Five  Civilized  Tribes,  in 
Muskogee,  Indian  Territory,  to  a  place  out- 
side of  tbe  said  office,  with  the  intent  to 
make  a  copy  of  the  same.  And  so  the  grand 
Jurors  aforesaid,  upon  their  oaths  aforesaid, 
do  say  that  at  the  time  and  place  last  afore- 
said, and  in  the  manner  and  by  the  means 
aforesaid,  the  said  W.  T.  Martin,  Jr.,  being 
an  officer  of  tbe  United  States  as  aforesaid, 
did  unlawfully  and  feloniously,  fraudulently 
take  away,  and  did  unlawfully  and  felonious- 
ly withdraw  a  paper,  document,  and  record 
lawfully  deposited  with  him  and  in  his  cus- 
tody, as  aforesaid,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
United  States  of  America."  On  the  13th  day 
of  October,  1906,  the  defendant  filed  demur- 
rer to  said  indictment,  as  follows:  "First 
Because  said  indictment  is  not  sufficiently 
direct  and  certain  as  to  the  facts  which  con- 
stitute the  offenses  charged.  Second.  Be- 
cause the  facts  set  forth  in  said  Indictment 
do  not  constitute  a  public  offense.  Third. 
Because  of  misjoinder  of  offenses  charged, 
there  being  more  than  one  offense  charged 
in  the  indictment,  and  they  not  being  such 
offenses  as  may  be  so  charged."  On  the  18th 
day  of  October,  1906,  the  court  overruled  the 
demurrer  to  the  indictment  and  on  the  21st 
day  of  January,  1907,  the  case  came  on  for 
trial  before  a  Jury,  and  on  the  23d  day  of 
January,  1907,  the  Jury  returned  the  fol- 
lowing verdict:  "We,  the  Jury,  duly  im- 
paneled and  sworn  in  the  above-entitled  ac- 
tion, do  find  from  the  law  and  the  evidence 
the  within  named  defendant  W.  T.  Martin, 
Jr.,  guilty  in  manner  and  form  as  charged 
in  the  within '  indictment.  D.  O.  Hazleton, 
Foreman."  On  the  24th  day  of  January, 
1907,  defendant  filed  motion  for  a  new  trial 
upon  24  separate  and  distinct  grounds.  On 
the  28th  day  of  January,  1907,  the  court  over- 
ruled defendant's  motion  for  new  trial,  and 
rendered  Judgment  upon  the  verdict,  and 
sentenced  him  to  Imprisonment  at  hard  labor 
in  the  United  States  penitentiary  at  Ft.  Leav- 
enworth, Kan.,  for  the  term  of  one  year  and 
one  day,  and  a  fine  of  $100,  to  which  de- 
fendant excepted,  and  was  allowed  30  days 
within  which  to  prepare  and  file  bill  of  ex- 
ceptions. On  tbe  same  day  defendant  filed 
petition  for  writ  of  error,  which  was  allow- 
ed, and  23  assignments  of  error,  and  super- 
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sedeaB  bond  !n  the  sum  of  $2,000,  which  was 
approved  by  the  court,  and  the  case  was 
brought  to  this  court  by  writ  of _  error. 

Hutchlngs,  Murpbey  &  German  and  Soper, 
Huckleberry  &  Owen,  for  plaintiff  in  error. 
William  M.  Mellette,  U.  S.  Atty. 

TOWNSEND,  J.  (after  stating  the  facts  as 
above).  Tbe  plaintiff  In  error  has  filed  23 
assignments  of  error,  as  follows : 

"(1)  In  not  granting  the  defendant  a  new 
trial. 

"(2)  In  rendering  judgment  on  tbe  verdict 
of  the  Jury. 

"(3)  In  overruling  the  demurrer  of  tbe  de- 
fendant to  tbe  indictment. 

"(4)  In  overruling  defendant's  objection,  be- 
fore any  witness  had  testified,  to  tbe  intro- 
duction of  any  testimony  under  the  indict- 
ment, or  to  sustain  the  Indictment. 

"(5)  In  Instructing  tbe  JUry,  over  the  ob- 
jection of  the  defendant,  as  follows,  to  wit: 
'As  a  matter  of  law,  as  I  have  already  stated 
to  you,  Tams  Bixby  was  Commissioner  at 
that  time  to  tbe  Five  Civilized  Tribes,  and 
was  authorized  to  make  this  appointment  un- 
der tbe  law,  and  tbe  Secretary  was  authorized 
to  approve  that  appointment,  if  one  was 
made;  but  It  is  for  you  to  determine  from 
tbe  facts  in  tbe  case  wbetlicr  or  not  be  was 
tbe  clerk  in  this  office  of  Tams  Bixby,  or  in 
tbe  office  of  the  Five  Civilized  Tribes  of  the 
Indian  Territory,  at  the  time  of  the  alleged 
offense,  and,  if  you  find  from  tbe  testimony 
t>eyond  a  reasonable  doubt,  or  the  evidence, 
that  be  was  such  clerk  at  the  time  of  tbe 
alleged  offense,  in  this  indictment,  as  Is  de- 
scribed in  the  indictment,  then  tbe  court  in- 
structs you  as  a  matter  of  law  be  was  an 
officer  within  tbe  meaning  of  tbe  statute 
which  I  will  presently  read  to  yon.' 

"(C)  In  instructing  tbe  jury,  over  the  ob- 
jection of  tbe  defendant,  as  follows  to  wit: 
The  part  of  tbe  indictment  which  alleges 
tliat  on  tbe  Ist  of  February,  1900,  within 
tbe  Western  District  aforesaid,  the  said  W. 
T.  Martin,  Jr.,  unlawfully  and  feloniously  did 
take,  remove,  and  withdraw  said  roll  from 
said  office  of  tbe  said  Commissioner  to  the 
Five  Civilized  Tribes  in  Muskogee,  Ind.  T., 
to  a  place  outside  of  said  office,  with  the  in- 
tent to  make  a  copy  of  same,  is  a  material 
allegation  In  this  indictment,  and  that  fact 
or  allegation  must  be  established  to  your  sat- 
isfaction from  the  evidence  and  testimony  in 
this  case  beyond  all  reasonable  doubt  before 
you  can  legally  and  lawfully  find  the  defend- 
ant guilty  as  charged  in  this  indictment' 

"(7)  In  instructing  the  Jury,  over  the  ob- 
jection of  tbe  defendant,  as  follows,  to  wit: 
The  statute  under  which  this  indictment  Is 
drawn  Is  section  6408  of  tbe  Revised  Statutes 
of  the  United  States,  second  edition,  1878, 
and  was  incorporated,  in  this  statute  from  an 
Act  passed  February  26,  1853,  and  is  in  the 
following  language :  "Every  officer  bavlng  tbe 
<ni8tody  of  any  record,  documoit,  paper,  or  pro- 


ceeding specified  in  section  5403  [U.  S.  Comp. 
St  1001,  p.  3056].  •  »  «"  I  will  read 
that  section  6403:  "E^ery  person  who  will- 
fully destroys  or  attempts  to  destroy,  or, 
with  Intent  to  steal  or  destroy,  takes  and 
carries  away  any  -record,  paper  or  proceed- 
ing of  a  court  of  Justice,  filed  or  deposited 
with  any  clerk  or  officer  of  such  court,  or 
any  paper,  or  document,  or  record  filed  or 
deposited  in  any  public  office,  or  with  any 
Judicial  or  public  officer,  shall,  without  ref- 
erence to  the  value  of  tbe  paper,  document 
or  proceeding  so  taken,  pay  a  fine,"  etc  I 
read  you  that  to  enable  you  to  understand 
tbe  section  to  which  this  reference  is  made, 
and  tbe  character  of  tbe  paper  or  document' 

"(8)  In  instructing  the  Jury,  over  the  ob- 
jection of  the  defendant,  as  follows,  to  wit: 
'The  essential  and  material  part  in  this  in- 
dictment is  contained  in  tbe  words,  "Who 
fraudulently  takes  away  or  withdraws,  or 
destroys  such  record,"  that  means  that  it 
mnst  be  done  fraudulently.' 

"(9)  In  Instructing  tbe  Jury,  over  the  ob- 
jection of  the  defendant,  as  follow^,  to  wit: 
"The  purpose  of  the  law  was  to  prevent  a 
fraudulent  withdrawal  of  the  documents  l)e- 
longlng  to  that  office  from  the  office  by  any 
officer  of  tbe  office,  or  the  place ;  and.  If  you 
believe  from  tbe  testimony  In  this  case  and 
tbe  evidence  beyond  a  reasonable  doubt  that' 
W.  T.  Martin,  Jr.,  tbe  party  who  has  been 
indicted,  and  on  trial  here,  was  a  clerk  la 
that  office,  duly  appolntod  by  the  Commission- 
er, or  tbe  Secretary  of  the  Interior,  and  com- 
missloued,  and  took  an  oath  to  perform  tlie 
duties  of  that  position,  tben,  within  the  mean- 
ing of  tbe  law  I  have  read  to  you,  he  was  an 
officer  of  that  office;  and  if  you  further  be- 
lieve that  while  he  was  there  that  he  had 
access  to  this  roll  that  is  in  question,  and  that 
he  withdrew  that  roll  from  that  office  witb 
a  fraudulent  intent — that  is,  with  a  wrong- 
ful, unlawful  intent,  either  to  injure  some 
one  else  or  to  violate  his  duty  as  an  officer— 
and  It  would  be  his  duty  as  an  officer  to  pro- 
tect tbe  records  of  that  office,  to  keep  them 
within  tbe  office,  and  to  not  withdraw  them 
from  that  office  unless  it  was  for  some  law- 
ful and  not  fraudulent  purpose.' 

"(10)  In  instructing  the  Jury,  over  the  ob- 
jection of  the  defendant,  as  follows,  to  wit: 
'You  have  beard  tbe  witnesses  testify.  Ton 
have  seen  tbe  record  produced  In  court,  pur- 
porting to  be  the  record  l>elonging  to  that 
office.  You  have  beard  their  statements  witb 
reference  to  the  whereabouts  of  that  record, 
and  it  is  for  you  tp  determine  whether  or  not 
this  defendant  did  withdraw,  or  assisted, 
aided  and  at>etted,  the  withdrawing  of  this 
document  or  record  from  the  office.' 

"(11)  In  Instructing  the  Jury,  over  the  ob- 
jection of  tbe  defendant,  as  follows,  to  wit: 
'A  fraudulent  purpose  would  be  tbe  purpose 
to  injure  some  one  else,  a  wrongful  purpose, 
an  illegal  purpose,  or  not  necessarily  for  a 
purpose  that  would  result  in  damaging  or 
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Injuring  any  one  else,  but,  I  repeat  again.  If 
It  were  his  duty  as  a  clerk  of  that  office,  hav- 
ing ctiarge  of  this  record  and  paper,  then  It 
would  be  his  duty  to  see  that  It  is  protected, 
that  it  remained  In  that  office,  that  it  was  not 
used  for  any  other  purpose  than  the  law 
Justified  its  use  or  authorized  its  use;  and, 
if  he  withdrew  It  from  there  without  such 
lawful  purpose  in  the  absence  of  any  legal 
right,  as  I  have  defined  to  you,  to  remove  it, 
then  It  would  be  a  fraudulent  removal  for  the 
reason  that  it  would  be  a  violation  of  his 
duty  as  clerk  and  officer  of  that  office.' 

"(12)  In  instructing  the  Jury,  over  the  ob- 
jection of  the  defendant,  as  follows,  to  wit: 
Tublic  records  are  sacred.  They  are  for  the 
use  of  the  public,  and  a  custodian  who  has 
the  use  of  that  record  baa  no  right  to  use 
them  for  any  other  purpose  than  for  public 
use.  It  might  not  be  Illegal  or  punisbable  by 
fine  for  a  party  to  use  them  for  some  other 
purpose,  but,  when  the  statute  provides  they 
shall  not  be  withdrawn  for  any  fraudulent 
purpose,  then  they  could  not  be  withdrawn 
for  any  purpose  other  than  their  rightful  use 
of  the  document  or  paper.' 

"(13)  In  Instructing  the  Jury,  over  the  ob- 
jection of  the  defendant,  as  follows,  to  wit: 
'A  witness  may  be  mistaken  In  his  statements, 
and,  if  he  Is  honestly  mistaken,  and  you 
think  so,  and  his  testimony,  although  It  Is  not 
In  harmony  with  other  testimony.  If  it  has 
not  been  given  willfully  and  intentionally 
false,  then  you  have  no  right  to  discard  his 
testimony  because  it  may  not  agree  with  all 
tlje  other  facts  and  testimony,  but  you  may 
take  Into  consideration  the  variance  In  his 
testimony  from  his  own  former  testimony,  or 
from  other  testimony  in  the  case  in  deter- 
mining the  credibility  that  It  shall  be  enti- 
tled to.' 

"(14)  In  Instructing  the  Jury,  over  the  ob- 
jection of  the  defendant,  as  follows,  to  wit: 
"There  are  some  written  Instructions  that  I 
will  read  to  you:  "The  Jury  are  Instructed 
that  the  adverb,  fraudulently,'  as  used  in 
the  law  and  in  the  Indictment,  qualifies  the 
word,  'withdraw,'  and  Is  descriptive  of  the 
motive  with  which  the  act  charged  was  done, 
and  it  Is  therefore  necessary  that  the  govern- 
ment should  prove  beyond  a  reasonable  doubt 
that  the  withdrawal  of  such  record  as  Is 
charged  in  the  Indictment  was  done,  if  at 
all,  with  a  fraudulent  motive.  A  fraudulent 
withdrawal  is  such  that  its  object  must  have 
the  tendency  or  effect  to  defraud  another,  or 
the  Intent  of  which  Is  to  avoid  some  duty  by 
or  Incumbent  on  the  party  who  does  the  act 
complained  of  and  charged  In  the  indict- 
ment." ' 

"(15)  In  not  instructing  the  Jury,  as  re- 
quested by  the  defendant,  as  follows,  to  wit: 
'You  are  therefore  Instructed  that.  In  order 
to  find  the  defendant  guilty  as  charged  In 
said  indictment,  you  must  find  from  the  evi- 
dence, first,  that  he  was  an  officer  of  the  Unit- 
ed States  government  or  some  department 


thereof;  second,  that  as  such  officer  he  had 
the  custody  of  the  record,  document,  or  paper 
set  forth  In  the  Indictment;  and,  third,  that 
he  fraudulently  withdrew  said  record,  docu- 
ment, or  paper  as  charged  in  said  Indictment' 

"(16)  In  not  instructing  the  Jury,  as  re- 
quested by  the  defendant,  as  follows:  'The 
court  Instructs  you  that,  while  an  office  is  a 
public  charge  or  employment,  every  employ- 
ment Is  not  an  office,  and  therefore  every 
person  employed  In  the  service  of  the  United 
States  or  any  department  thereof  Is  not  an- 
officer.  Where  the  employment  Is  a  continu- 
ing one,  defined  by  rules  prescribed  by  law 
and  not  by  contract,  such  an  employment  is 
an  office,  and  constitutes  the  one  so  em- 
ployed an  officer,  but  where  the  duty  or  em- 
ployment arises  out  of  a  contract,  and  is  de- 
pendent for  its  duration  and  extent  upon 
the  terms  of  a  contract  itself.  It  is  not  an  of- 
fice, and  the  person  employed  Is  not  an  offi- 
cer. The  term,  "office,"  under  this  statute, 
embraces  the  Ideas  of  tenure,  duration,  emol- 
ument, and  duties.  A  government  office  la 
very  different  from  a  government  contract  or 
employment.  The  latter  is  necessarily  limit- 
ed in  Its  duration,  and  specific  In  Its  objects. 
In  an  employment  the  terms  agreed  upon  de- 
fine the  rights  and  obligations  of  the  parties, 
and  neither  may  depart  from  them  without 
the  assent  of  the  other,  and  any  man  may  be 
employed  under  a  contract  to  perform  a  serv- 
ice for  the  government  without  becoming  an 
officer,  and,  in  considering  this  question,  you 
will  determine  from  the  evidence  the  char- 
acter and  duration  of  the  employment  of  the 
defendant  in  the  office  of  the  Commissioner 
to  the  Five  Civilized  Tribes,  the  duties  that 
devolve  upon  him,  particularly  with  refer- 
ence to  the  custody  and  control  of  the  record 
alleged  to  have  been  withdrawn  by  him  as 
set  forth  in  the  indictment,  whether  or  not 
the  employment  was  permanent,  or  subject 
to  termination  at  any  time  without  cause, 
by  the  Commissioner  to  the  Five  Civilized 
Tribes,  or  the  Secretary  of  the  Interior,  and 
from  those  you  will  find  whether  or  not  he 
was  such  officer  as  comes  within  the  purview 
of  the  law  In  this  ca?e,  and.  If  yon  find  that 
he  was  not  such  officer,  you  will  find  your 
verdict  for  the  defendant.' 

"(17)  In  not  Instructing  the  Jury,  as  re- 
quested by  the  defendant,  as  follows:  "The 
Jury  are  Instructed  that.  In  order  to  find  the 
defendant  guilty  as  charged  In  the  indict- 
ment, you  must  not  only  find  that  he  was  an 
officer  of  the  United  States  government,  but 
that  on  the  1st  day  of  February,  1906,  he  had 
the  custody  of  that  portion  of  the  Creek  roll, 
as  charged  In  the  Indictment,  and  that  he  was 
charged  with  the  care  and  control  of  said  roll 
as  such  officer.' 

"(18)  In  not  instructing  the  Jury,  as  re- 
quested by  the  defendant,  as  follows:  "The 
court  Instructs  the  Jury  that.  In  order  to  find 
the  defendant  guilty,  yon  must  not  only  find 
that  he  was  an  officer  of  the  United  States 


Digitized  by 


Google 


682 


104  SOUTHWESTERN  BEPORTBR. 


dJuLT 


goTerament,  haTlnjr  the  custody  of  the  records 
as  set  fortb  in  the  indictment,  to  wit,  a  cer- 
tain portion  of  tlie  Creek  roll  of  citizens  ap- 
proved by  the  Secretary  of  the  Interior,  but 
that  on  the  1st  day  of  February,  1906,  hav- 
ing the  custody  of  said  record  on  said  day, 
did  fraudulently  withdraw  said  record  filed 
In  his  ofiSce  or  deposited  with  him  or  In  bis 
custody.  You  must  find  that  he  withdrew 
such  record  for  a  fraudulent  purpose,  which 
purpose,  if  carried  out  would  have  resulted  in 
an  injury  to  the  rights  of  some  one.' 

"(19)  In  not  instructing  the  Jury,  as  request- 
ed by  the  defendant,  as  follows:  'The  Jury 
are  instructed  that,  in  order  to  find  the  de- 
fendant guilty  as  charged  in  the  indictment, 
you  must  find  that  he  fraudulently  withdrew 
said  record,  document,  and  paper,  as  charged 
in  the  indictment  filed  in  his  oflice,  which  he 
occupied  as  an  officer  of  the  United  States, 
or  which  was  deposited  with  him  as  such  oflSi- 
cer  or  was  In  his  custody  as  such  ofllcer,  and 
not  deposited  with  him  or  In  his  custody  as 
a  simple  employ^  of  the  Commissioner  to  the 
Five  Civilized  Tribes,  or  in  the  Department 
of  the  Interior  of  the  United  States  govern- 
ment' 

"(20)  In  not  instructing  the  Jury,  as  re- 
quested by  the  defendant,  as  follows:  'The 
Jury  are  Instructed  that,  in  order  to  find  the 
defendant  guilty  as  charged  in  the  indict- 
ment, the  government  must  show  beyond  a 
reasonable  doubt  that  on  the  1st  day  of  Feb- 
ruary, 1906,  that  there  was  deposited  with 
and  in  the  custody  of  the  defendant  the  docu- 
ment described  in  the  Indictment  as  an  officer 
of  the  United  States,  and  that  on  said  date, 
and  as  such  officer,  he  did  unlawfully  and  fe- 
loniously take,  remove,  and  withdraw  said 
roll  from  the  office  of  the  Commissioner  to  the 
Five  Civilized  Tribes  in  Muskogee,  Ind.  T., 
to  a  place  outside  of  the  said  office  with  the 
fraudulent  Intent  of  making  a  copy  of  the 
same.' 

"(21)  In  not  instructing  the  Jury,  as  re- 
quested by  the  defendant,  as  follows,  to  wit: 
"The  Jury  are  Instructed  that  the  adverb, 
"fraudulently,"  as  used  in  the  law  and  In  the 
Indictment,  qualifies  the  word  "withdraw," 
and  Is  descriptive  of  the  motive  with  which 
the  act  charged  was  done,  and  it  is  therefore 
necessary  that  the  government  should  prove 
beyond  a  reasonable  doubt  that  the  withdraw- 
al of  such  record  as  Is  charged  in  the  indict- 
ment was  done,  if  at  all,  with  a  fraudulent 
motive.  A  fraudulent  withdrawal  is  such 
that  Its  object  must  have  the  tendency  or  ef- 
fect to  defraud  another.' 

"(22)  In  not  Instructing  the  Jury,  as  re- 
quested by  the  defendant,  as  follows,  to  wit: 
'In  criminal  cases,  like  the  one  on  trial, 
where  the  government  relies  upon  circumstan- 
tial evidence  alone  to  connect  the  defendant 
with  the  commission  of  the  crime,  the  cir- 
cumstances relied  upon  and  necessary  to  a 
conviction  must  each  be  proven  beyond  a 
reasonable  doubt,  must  be  consistent  with 


each  other,  must  each  be  consistent  with  the 
defendant's  guilt,  and  wholly  inconsistent 
with  his  Innocence,  and,  when  all  taken  to- 
gether, must  satisfy  you  of  his  guilt,  to  the 
exclusion  of  every  reasonable  hypothesis  oth- 
er than  that  the  defendant  la  guilty.' 

"(23)  In  not  Instructing  the  Jury,  as  re- 
quested by  the  defendant,  as  follows,  to  wit : 
The  court  instructs  the  Jury  that  in  cases 
like  the  one  on  trial,  where  the  government 
relies  on  circumstantial  evidence  alone  to 
connect  the  defendant  with  the  commission 
of  the  crime,  the  circimistances  relied  upon 
and  necessary  to  a  conviction  must  each  be 
proven  beyond  a  reasonable  doubt,  and,  when 
all  taken  together,  must  satisfy  you  of  his 
guilt,  to  the  exclusion  of  every  reasonable 
hypothesis  other  than  that  the  defendant  Is 
guilty.'" 

In  his  argument  counsel  for  appellant  first 
states  that  the  indictment  was  drawn  under 
section  5408  of  the  Revised  Statutes  of  the 
United  States,  which  is  as  follows:  "Every 
officer,  having  the  custody  of  any  record, 
document,  paper,  or  proceeding  specified  in 
section  fifty-four  hundred  and  three,  who 
fraudulently  takes  away,  or  withdraws,  or 
destroys  any  such  record,  document,  paper, 
or  proceeding  filed  in  bis  office  or  deposited 
with  him  or  in  bis  custody,  shall  pay  a  fine 
of  not  more  than  two  thousand  dollars,  or 
suffer  imprisonment  at  hard  labor  not  more 
than  three  years,  or  both;  and  shall,  more- 
over, forfeit  his  office  and  be  forever  after- 
ward disqualified  from  holding  any  office 
under  the  Government  of  the  United  States." 
And  contends  that.  In  order  to  sustain  a 
charge  uqder  said  section,  three  things  must 
be  established,  as  follows :  "First  That  the 
party  charged  was  an  officer  of  the  United 
States,  that  he  was  an  officer  in  the  technical 
sense  because  upon  conviction  be  forfeits  bis 
office,  and  therefore  such  office  must  be  one 
that  Is  known  to  the  law.  Second.  That  as 
such  officer  he  must  have  had  the  custody  of 
the  record,  document,  paper,  or  proceeding 
which  he  took  away  or  withdrew.  Third.  That 
he  must  have  fraudulently  taken  away,  or 
withdrawn  such  paper  In  bis  custody  as  such 
officer."  Plaintiff  In  error  then  sets  out  part 
of  the  testimony  of  the  witnesses  Tarns  Bix- 
by,  Wm.  C.  Beall,  and  W.  S.  Hawkins,  and 
from  their  testimony  seeks  to  draw  the  con- 
clusion that  tiie  plaintiff  In  error  wais  not  an 
officer  within'  the  meaning  of  the  law,  but 
was  simply  a  clerk  of  the  Dawes  (Commission. 
He  first  cites  section  1  of  Mechem  on  Public 
Officers,  as  follows:  "A  public  office  is  the 
right,  authority,  and  duty,  created  and  con- 
ferred by  law,  by  which  for  a  given  period, 
either  fixed  by  law  or  enduring  at  the  pleas- 
ure of  the  creating  power,  an  individual  is 
invested  with  some  portion  of  the  sovereign 
functions  of  the  government  to  be  exercised 
by  him  for  the  benefit  of  the  public.  The  in- 
dividual so  Invested  is  a  public  officer."  And 
in  the  notes  to  said  section :    "An  office  ia  s 
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special  tmst  or  charge  created  by  competent 
authority.  If  not  merely  honorary,  certain 
duties  will  be  connected  with  It,  the  perform- 
ance of  which  will  be  the  consideration  for 
its  being  conferred  upon  a  particular  Individ- 
ual who  for  the  time  will  be  the  ofiScer." 
Cooley,  3.,  In  Throop  t.  Langdon,  40  Mich. 
673.  "Whether  we  look  Into  the  dictionary  of 
our  language,  the  terms  of  politics,  or  the 
diction  of  common  life,  we  find  that  whoever 
has  a  public  charge  or  employment,  or  even 
a  particular  employment  affecting  the  public, 
is  said  to  bold,  or  to  be  in,  office."  Danf  ortb, 
J.,  In  Rowland  v.  Mayor,  '83  N.  T.  376.  "An 
office  Is  a  public  station,  or  employment,  con- 
ferred by  the  appointment  of  government 
The  term  embraces  the  Ideas  of  tenure,  dura- 
tion, emolument,  and  duties."  Swayne,  J.,  In 
V.  8.  v.  Hartwell,  6  Wall.  (U.  S.)  885,  383,  18 
Zj.  Ed.  830.  "Judge  Piatt  defines  the  legal 
meaning  of  the  term  'office'  to  be  'an  employ- 
ment on  behalf  of  the  government  in  any  sta- 
tion i>r  public  trust,  not  merely  transient,  oc- 
casional or  incidental.'  In  re  Attorneys,  etc., 
20  Johns.  (N.  X.)  492."  In  Throop  on  Public 
Officers,  i  S,  It  is  said:  "A  public  office  is 
an  agency  for  the  state,  and  the  person  whose 
duty  it  is  to  perform  this  agency  Is  a  public 
officer.  ♦  ♦  *  The  oath,  the  salary,  or 
fees  are  mere  incidents,  and  constitute  no 
part  of  the  office.  Where  no  salary  or  fees 
are  annexed  to  the  office,  it  Is  a  naked  office 
— honorary — and  is  supposed  to  be  accepted 
merely  for  the  public  good.  This  definition 
also  excludes  the  idea  that  a  public  office 
must  have  continuance.  It  can  make  no 
difference  whether  there  be  but  one  act  or 
a  series  of  acts  to  be  done,  whether  the  office 
expires  as  soon  as  the  one  act  Is  done,  or  is 
to  be  held  for  years,  or  during  good  behav- 
ior. In  United  States  v.  Hartwell,  6  Wall. 
(U.  S.)  385,  393,  395,  18  L.  Ed.  830,  the  court 
said:  "An  office  Is  a  public  station,  or  em- 
ployment, conferred  by  the  appointment  of 
government  The  term  embraces  the  Ideas 
of  tenure,  dnration,  emolument  and  duties. 
The  employment  of  the  defendant  was  in  the 
pul)llc  service  of  the  United  States.  He  was 
appointed  pursuant  to  law,  and  his  compen- 
sation was  fixed  by  law.  Vacating  the  office 
•of  his  superior  would  not  have  affected  the 
tenure  of  his  place.  His  duties  were  con- 
tinuing and  permanent,  not  occasional  or  tem- 
porary. They  were  to  be  such  as  his  superior 
in  office  should  prescribe.  A  government  of- 
fice is  different  from  a  government  contract 
The  latter  from  its  nature  is  necessarily  lim- 
ited In  its  duration  and  specific  in  its  objects. 
The  terms  agreed  upon  define  the  rights  and 
obligations  of  both  parties,  and  neither  may 
depart  from  them  without  the  assent  of  the 
other.  •  *  *  If  the  subordinates  are  not 
witbln  the  act  there  is  no  provision  in  the 
laws  of  the  United  States  for  their  punish- 
ment In  such  cases.  So  far  as  those  laws  are 
concerned,    th^    may   commit   any    of    the 


crimes  specified  with  impunity.  We  think  it 
clear  that  it  was  not  the  Intention  of  Con- 
gress to  leave  an  omission  so  wide  and  imi)or- 
tant  in  the  act,  and  our  minds  have  been 
brought  satisfactorily  to  the  conclusion  that 
they  have  not  done  so." 

The  defendant  in  error  states:  "The  duties 
now  devolving  upon  the  Commissioner  to  the 
Five  Civilized  Tribes  were  formerly  vested 
in  the  Commission  to  the  Five  Civilized 
Tribes,  but  under  an  act  of  Congress  ap- 
proved March  3,  1906,  the  Congress  of  the 
United  States. enacted  a  law  providing  that 
the  Commission  to  the  Five  Civilized  Tribes 
should  cease  to  exist  on  and  after  the  1st  day 
of  July,  1905,  and-  that  after  the  date  last 
aforesaid,  the  duties,  powers,  and  labors 
which  had  devolved  upon,  and  been  vested  in 
said  Commission  to  the  Five  Civilized  Tribes, 
should  be  assumed  and  lodged  in  the  Secre- 
tary of  the  Interior  of  the  United  States." 
And  contends  that  the  court  will  take  ju- 
dicial notice  of  the  rules  and  regulations  pre- 
scribed by  the  Secretary  of  the  Interior, 
which  put  in  operation  this  law  of  Congress, 
and  cites  Caha  v.  United  States,  152  U.  S. 
222,  14  Sup.  Ct  517  (38  L.  Ed.  415),  as  fol- 
lows: "It  may  be  laid  down  as  a  general  rule, 
deducible  from  the  cases,  that  wherever,  by 
the  express  language  of  any  act  of  Congress, 
power  Is  Intrusted  to  either  of  the  principal 
departments  of  government  to  prescribe  rules 
and  regulations  for  the  transaction  of  busi- 
ness in  which  the  public  is  interested,  and 
in  respect  to  which  they  have  a  right  to 
participate,  and  by  which  they  are  to  be  con- 
trolled, the  rules  and  regulations  prescribed 
in  pursuance  of  such  authority  become'  a 
mass  of  that  body  of  public  records  of  which 
the  courts  take  judicial  notice."  The  case  of 
Hall  V.  Wisconsin,  103  U.  S.  5,  26  L.  Ed.  302, 
cited  by  plaintiff  In  error,  we  do  not  think  is 
applicable  to  the  case  at  bar.  In  the  case  of 
Throop  V.  Langdon,  40  Mich.  673,  Judge  Coo- 
ley stated:  "We  find  among  them  no  evi- 
dence that  an  office  known  as  chief  clerk  of 
the  office  of  the  assessor  of  Detroit  has  ever 
been  created" — and  further  declares  that  the 
fact  that  the  clerk  in  that  case  took  an  oath 
of  office  did  not  make  him  an  officer.  But 
does  this  case  illustrate  the  question  where, 
under  an  act  of  Congress,  and  under  the  rules 
and  regulations  adopted  by  the  Secretary  of 
the  Interior,  the  clerk  in  the  case  at  bar  was 
clothed  with  the  discharge  of  public  duties, 
and  appointed  by  the  government  for  the 
performance  of  these  duties?  We  think  not 
In  United  States  v.  Hendee,  124  U.  S.  313,  8 
Sup.  Ct  508  (31  L.  Ed.  465)  Judge  Miller,  de- 
livering the  opinion  of  the  court  as  to  a  pay- 
master's clerk,  stated  that  under  the  act  of 
1883,  "we  are  of  opinion  that  the  word  'of- 
ficer* is  used  in  that  statute  in  the  more  gen- 
eral sense,  which  would  include  a  paymaster's 
clerk,  that  this  was  the  intention  of  Congress 
in  Its  enactment  and  that  the  collocation 
of  the  words  means  this."    In  State  v.  St&vr 
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ley,  86  N.  C.  69,  8  Am.  Rep.  488,  the  court 
said:  "A  public  office  1b  an  agency  for  tbe 
state,  and  the  person  whose  duty  It  is  to  per- 
form this  agency  is  a  public  officer.  This  we 
consider  to  be  tbe  true  definition  of  a  public 
officer  In  its  original  broad  sense.  The  es- 
sence of  it  Is  the  duty  of  performing  an 
agency;  tha't  is,  of  doing  some  act  or  acts, 
or  series  of  acts  for  the  state." 

The  second  contention  of  plaintiff  In  er- 
ror is  that  as  such  officer  he  must  have  liad 
the  custody  of  tbe  record,  document,  paper,  or 
proceeding,  which  he  took  away  or  withdrew. 
Plaintiff  again  quotes  from  tbe  testimony  of 
the  witnesses  Blxby,  Beall,  and  Hawkins,  to 
show  that  the  Creek  roll  was  not  in  his  cus- 
tody. The  evidence  clearly  establishes  that 
tbere  were  several  clerks  in  that  office,  either 
one  of  whom  could  examine  the  roll  or  con- 
sult it,  whenever  they  had  occasion  to  do  so; 
that  it  might  be  said  that  Mr.  Blxby  alone 
was  the  only  man  having  the  custody  of  tbe 
roli,  but  it  is  probable  that  Mr.  Blxby  did  not 
see  the  roll  once  a  year.  His  office  seems  to 
have  l>eeu  divided  into  different  departments, 
with  a  clerk  in  charge  of  each  department, 
and,  in  reference  to  the  department  In  which 
this  roll  was  deposited,  it  appears  that  Mr. 
Hawkins  was  In  charge;  but  the  roil  was 
open  to  the  inspection  or  examination  or  use 
of  any  clerk  under  him,  and  we  are  of  the 
opinion  tbat  the  construction  contended  for 
by  the  plaintiff  in  error  is  too  narrow,  and 
that  any  one  who  had  the  handling  of  that 
roll,  who  was  appointed  in  tbe  manner  tbnt 
the  plaintiff  In  error  was  appointed,  was  not 
only  an  officer  within  the  meaning  of  the  law, 
but  had  the  custody  of  the  roll. 

The  third  contention  of  plaintiff  in  error 
is  tbat  be  must  have  fraudulently  taken 
away  or  withdrawn  such  paper  In  his  custody 
as  such  officer,  and  cites  Starkle  on  Criminal 
Pleading,  as  follows:^  "Whether  particular 
circumstances  constitute  indictable  fraud  Is 
a  question  of  law,  and  therefore,  according 
to  a  fundamental  rule  of  description  In  in- 
dictments, such  circumstances  must  be  seb 
out  in  order  to  show  that  the  facts  amounted 
to  an  Indictable  offense."  Section  6408,  Rev. 
St  U.  S.,  says:  "Every  officer  having  tbe  cus- 
tody of  any  record,  document,  paper,  or  pro- 
ceeding specified  in  section  5403,  who  fraudu- 
lently takes  away  or  withdraws  or  destroys 
any  such  record."  etc.  The  charge  in  the  in- 
dictment is:    'The  said  W.  T.  Martin,  Jr., 


did  upon  the  first  day  of  February,  1006, 
within  the  Western  District  of  the  Indian 
Territory  aforesaid,  unlawfully  and  felon- 
iously take,  remove,  and  withdraw  said  roll 
from  the  said  office  of  the  said  Commissioner 
to  the  Five  Civilized  Tril>eB,  In  Muskogee, 
Ind.  T.,  to  a  place  outside  of  the  said  office, 
with  the  intent  to  make  a  copy  of  tbe  same." 
We  think  tbat  the  withdrawal  of  the  roll  wa» 
fraudulent,  as  contemplated  by  the  statute. 
It  was  fraudulent  because  the  confidence  re- 
posed in  the  plaintiff  in  error  by  tbe  govern- 
ment of  tbe  United  States  was  betrayed.  Hl» 
duty  was  to  keep  that  record  In  the  place 
where  It  was  deposited,  and  in  removing  it 
from  Its  usual  place  of  deiiosit  he  was  guilty 
of  such  a  deceitful  practice  by  depriving  the 
United  States  of  the  use  of  said  roll  as  was 
contrary  to  the  common  niles  of  honesty  and 
was  fraudulent.  It  also  appears  that  the 
plaintiff  in  error,  as  shown  by  tlie  testimony, 
promulgated  a  public  document  wlthodt  au- 
thority of  law.  Tbe  withdrawal  of  the  toU 
with  the  Intent  to  make  a  copy  of  the  same 
constituted  an  indictable  fraud.  In  Mitchell 
V.  Klntzer,  5  Pa.  216,  47  Am.  Dec.  408,  the 
syllabus  states:  "Fraud  consists  of  any  de- 
ceitful practice  used  in  depriving  or  endeav- 
oring to  deprive  another  of  his  known  right 
by  means  of  some  artful  device  or  plan  con- 
trary to  the  plain  rules  of  common  honesty." 
In  1  Story's  Equity,  S  258,  it  is  said:  "By 
constructive  frauds  are  meant  such  acts  or 
contracts  as,  although  not  originating  in  any 
actual  evil  design,  or  contrivance  to  perpe- 
trate a  positive  fraud  or  injury  upon  other 
persons,  are  yet,  by  their  tendency  to  de- 
ceive or  mislead  other  persons,  or  to  violate 
private  or  public  confidence,  or  to  impair  or 
injure  the  public  interests,  deemed  equally 
reprehensible  with  positive  fraud,  and  there- 
fore are  prohibited  by  law,  as  within  tbe 
same  reason  and  mischief,  as  acts  and  con- 
tracts, done  male  animo." 

We  are  of  the  opinion  that  tbe  plaintiff  in 
error  was  an  officer  of  the  United  States,  that 
be  had  the  custody  of  the  Creek  roll,  and 
that  he  fraudulently  withdrew  the  same  from 
the  office  of  the  Commissioner  to  tlie  Five 
Civilized  Tribes,  as  alleged  in  tbe  indictment, 
and,  there  being  no  substantial  error  in  tbe 
case,  the  judgment  of  the  court  below  should 
be,  and  Is  hereby,  affirmed. 

GILL,  C.  J.,  and  CLAYTON,  J,  concur. 
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nOWBLL  T.   COMMONWEALTH. 
<Coart  of  Appeal*  of  Kentacky.    Oct  8,  1907.) 

1.  PEBJUKT— IhDICTMENI^— SUFFICIENOT. 

An  indictment,  which  allegea  that  accused 
testified  that  he  had  not  engaged,  or  seen  others 
engage,  in  a  game  at  a  specified  time  and  place; 
that  he  had  engaged  in  a  game  with  persons 
named  at  the  time  and  place;  and  that  he  well 
knew  the  facts  at  the  time  he  testified— ia  suffi- 
cient. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  39,  Perjury,   g§  (55-CO.l 

2.  Samx— Evidence— Elements  of  Offense. 

On  a  trial  for  false  swearing,  based  on  ac- 
cused having  falsely  testified  that  he  had  not 
engaged,  or  seen  olhors  engage,  in  a  pame  at  a 
designated  time  and  place,  the  prosecution  must 
«bow_  that  ftccused  was  present  at  the  place  at 
the  time  stated,  and  engaged  in  a  game,  or  saw 
others  engaged  in  a  game. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  39,  Perjury,  H  97-9a] 

S.  CBrsfiNAt.   Law— iNSTRUorioNs— Reasona- 

BI.E  Doubt. 

The  court  should  charge  on  reasonable 
doubt,  in  accordance  with  Cr.  Code  Prac.  g  238, 
declaring  that,  if  there  be  a  reasonable  doubt 
of  defendant  being  proven  to  be  guilty,  he  ia 
entitled  to  an  acquittal. 

[Ed.  Note.— For  rases  in  point,  see  Cent.  Dig. 
rol.  14,  Criminal  Law,  §§  1904,  1903.] 

4.  Pbriitbt— Evidence— Sufficiency. 

Defendant  must  be  acquitted,  unless  It  ia 
proved  by  two  witnesses,  or  by  one  witness  and 
•trong  corroborating  circamstances,  that  he 
Bwore  falsely. 

^^^^S*?:r^<"-f»^**  '"  JPOJnt.  «««  Cent  Di«. 
vol.  39.  Perjury.  {$  125-132.] 

Appeal  from  ClrcaU  Court,  Hardin  County. 

"Not   to   be  officially   reported." 

Taylor  Howell  was  convicted  of  false  swear- 
ing, and  lie  appeals.    Reversed  and  remanded. 

H.  lu  James  and  W.  A.  Barry,  for  appel- 
lant John  R.  Layman,  N.  B.  Hays,  Atty. 
Gen.,  and  O.  H.  Morris,  for  the  Common- 
wealth. 

NUNN,  J.  Appellant  was  Indicted  and  con- 
victed of  the  crime  of  false  swearing.  A  de- 
murrer was  filed  to  the  Indictment,  which 
was  overruled.  Appellant's  counsel  contends 
the  court  erred,  In  this,  for  the  reason  that 
It  charged  appellnnt  with  having  sworn  that 
he  had  not  engaged,  or  seen  others  engaged. 
In  a  game  of  dice  within  a  few  days  before, 
at  a  place  in  Ellzabctbtown,  Ky.,  back  of 
E.  B.  Scott's  barber  shop;  and  did  not  by 
special  averment,  allege  that  he  had  engaged, 
or  seen  others  engaged.  In  a  game  of  dice 
at  the  time  and  place  stated.  This  Is  essen- 
tial, but  counsel  Is  mistaken  as  to  the  lan- 
guage used  in  the  Indictment  The  Indict- 
ment contains  the  following :  "The  said  How- 
ell engaged  In  a  game  of  dice  with  Johu  Blev- 
In,  Ed  English,  and  George  Blevlii,  which 
was  played  with  dice  in  said  city  at  the  time 
referred  to  In  his  said  testimony,  and  money 
and  property  of  value  was  bet,  won,  and  lost 
In  and  on  said  game  by  bim  and  them,  or 
some  of  them,  and  he  well  knew  these  facts 
at  the  time  he  made  said  statement."  We 
are  of  opinion  that  the  indictment  Is  suffl- 
•cient;    but  that  the  lower  court  erred,  to 


the  prejudice  of  appellant,  in  falling  to  sub- 
mit the  issue  to  the  jury.  The  court  failed 
in  the  first  Instruction  to  require  the  Jury  to 
believe  from  the  evidence,  beyond  a  reason- 
able doubt  that  the  accused  was  present  at 
the  place  back  of  B.  B.  Scott's  barber  shop 
at  the  time  stated,  and  engaged  in  a  game 
of  dice  with  Ed  English,  or  either  of  the 
other  parties  named  in  the  Indictment,  in 
which  game  money  or  property  of  value  was 
bet,  won,  or  lost  or  that  he  was  present  at 
the  place  stated  and  saw  the  other  parties 
engaged  in  a  game  of  dice  in  which  money 
or  property  of  value  was  bet,  won,  or  lost. 
Such  allegations  were  necessary  to  be  alleged 
In  the  indictment  to  make  it  good,  and  the 
jury  should  have  been  required  to  believe 
these  facts  from  the  evidence  beyond  a  rea- 
sonable doubt  before  convicting  the  accused. 
See  the  cases  of  Commonwealth  v.  Still,  83 
Ky.  275;  Commonwealth  v.  Porter,  32  S. 
W.  138,  17  Ky.  Law  Rep.  654;  Common- 
wealth V.  Compton,  36  8.  W.  1116,  18  Ky.- 
Law  Rep.  479:  and  Shackelford  v.  Common- 
wealth, 79  S.  W.  192,  25  Ky.  Law  Rep.  1830. 

The  second  Instruction  given  upon  the 
question  of  reasonable  doubt  is  not  proper- 
ly formed,  and  upon  another  trial  the  court 
should  give  this  instruction  in  accordance 
with  section  238  of  the  Criminal  Code  of 
Practice,  which  reads  as  follows:  "If  there 
be  a  reasonable  doubt  of  the  defendant  being 
proven  to  be  guilty,  he  Is  entitled  to  an  ac- 
quittal." 

Instruction  No.  3,  given  by  the  court  to 
the  Jury,  reads  as  follows:  "The  jury  are 
further  instructed  that  in  order  to  convict 
defendant  of  the  offense  of  false  swearing, 
two  witnesses,  or  one  witness  and  strong 
corroborating  circumstances,  are  necessary." 
This  Instruction  did  not  present  fairly  the 
question  to  the  jury.  The  court  should  have 
told  the  jury  that  they  must  acquit  the  ac- 
cused unless  it  be  proven  that  he  swore  false- 
ly by  two  witnesses,  or  by  one  witness  and 
strong  corroborating  circumstances.  See  the 
cases  of  Goslin  v.  Commonwealth,  90  S.  W. 
223,  28  Ky.  I>aw  Rep.  683;  Wadlington  v. 
Commonwealth,  59  S.  W.  851,  22  Ky.  Law 
Rep.  1108;  and  Wells  v.  Commonwealth,  6 
S.  W.  150.  0  Ky.  Law  Rep.  658. 

For  these  reasons  the  judgment  of  the  low- 
er court  Is  reversed,  and  remanded  for  fur- 
ther proceedings   consistent   herewltli. 


MORRISON  et  al.  v.  PAYTON. 
(Court  of  Appeals  of  Kentucky.    Oct.  11,  1907.) 

1.  CoxTBACTS  —  Parties  —  Agreement  fob 
Benefit  of  Third  Person- Exfobckment. 

One  for  whose  benefit  a  contract  is  mode 
may  sue  thereon  in  his  own  name. 

[E3d.  Note.— For  cnsos  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  §§  798-807.] 

2.  Payment— liEcovERT— Grounds— Mistake. 

Where  an  owner  agreed  with  a  contractor 
to  pay  for  materialM  furnished  tor  the  bouse  to 
be  erected,  and  n  mnteriaiman  furnished  materi- 
als in  reliance  thereon,  the  materialman,  in  ac- 
cepting paymsut  from  the  owner,  received  what 
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was  doe,  and  there  was  no  mistake  of  law  or 
fact  essential  to  a  recovery  thereof,  though  the 
total  amount  for  labor  and  materials  exceeded 
the  contract  price,  so  that  if  the  materialman 
had  relied  on  a  lien  only  the  excess  would  have 
been  prorated  among  all  the  lienholders. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Payment,  S§  267,  208.  270,  272-274.1 

8.  Pleadthg— Amendments— Allowance. 

Where  the  allowance  of  an  amended  plead- 
ing to  conform  to  the  proof  could  not  have  been 
prejadicial  to  the  adverse  party,  the  refusal  to 
permit  the  amendment  was  error. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  30.  Pleading,  {$  603,  618.] 

4.  Contracts— Aqbeement   roB   Benefit   of 

Thibd  Person. 

A  materialman,  famishing  materials  nsed 
in  the  construction  of  a  house  pursuant  to  an 
agreement  by  the  owner  with  the  contractor  to 
pay  for  materials,  may  recover  from  the  owner 
the  value  thereof. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  11,  Contracts,  H  798,  800-805.1 

Appeal  from  Circuit  Court,  Hardin  County. 

"Not  to  be  officially  reported." 

Action  by  8.  M.  Payton  against  T.  J.  Mor- 
rison and  another,  partners  doing  business 
under  the  firm  name  of  Morrison  tc  Roby. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Reversed  and  remanded. 

J.  W.  Boyd  and  L.  A.  Faurest,  for  appel- 
lants.   0.  H.  Moorman,  for  appellee. 

CLAY,  C.  Appellee,  S.  M.  Payton,  Instituted 
this  action  against  appellants,  T.  J.  Morrison 
and  I.  T.  Roby,  partners  doing  business  under 
the  firm  name  of  Morrison  &  Roby,  to  recover 
the  sum  of  $181.23  alleged  to  have  been  paid 
under  a  mistake  of  both  law  and  fact  It 
appears  from  the  petition  and  evidence  that 
appellee  contracted  with  J.  M.  Osborne  to 
build  a  bouse  at  ttae  comer  of  Fifth  and'  L 
streets  in  the  city  of  LoniSTllle  for  the  sum 
of  11,900,  and  to  move  a  cottage  to  a  nearby 
lot  and  build  an  addition  to  It,  for  the  sum 
of  $1,100.  The  contract  was  made  In  ttae 
month  of  August,  and  the  work  on  each  was 
to  be  completed  on  or  before  October  15,  1905. 
During  the  progress  of  the  work,  certain 
changes  were  made  in  the  plans,  which  In- 
creased the  contract  price  on  the  two  bouses 
to  $3,635.58.  Osborne  incurred  debts  for 
labor  and  material  which  amounted  to  the 
sum  of  $4,740.36,  or  $1,104.78  above  ttae  con- 
tract price.  Among  the  claims  was  one  for 
$781  In  favor  of  appellants.  $735.23  of  this 
sum  was  paid- by  appellee  on  September  20, 
1905.  Appellee  contends  that  this  sum  was 
paid  under  the  mistaken  belief  both  by  appel- 
lee and  appellants  that  he  owed  that  amount 
of  money,  and  that  his  property  was  liable 
therefor;  that  the  excess  of  $1,104.78  over 
the  contract  price  should  be  prorated  among 
the  lienholders;  that  appellants'  portion  to 
be  borne  by  them  was  23i^  per  cent,  of  their 
claim  of  $781,  or  the  sum  of  $181.23,  the 
amount  for  which  Judgment  was  asked.  A 
demurrer  to  the  petition  was  overruled.  Ap- 
pellants then  filed  an  answer,  denying  the  prin- 
cipal allegations  of  the  petition,  and  setting  up 


as  a  counterclaim  the  sum  of  $45.77,  being 
the  balance  of  their  bill  for  lumber  furnish- 
ed and  not  paid  by  appellee.  A  reply  by  ap- 
pellant and  a  rejoinder  by  appellee  were 
filed.  After  the  evidence  was  taken  by  dq>- 
osltlon,  appellants  asked  leave  and  offered' 
to  file  an  amended  answer  and  counterclaim 
for  the  purpose  of  conforming  their  pleadings 
to  the  proof,  in  which  they  alleged  that  ap- 
pellee agreed  and  promised  to  pay  them  the 
$45.77,  but  th«  court  declined  to  permit  It  to 
be  filed.  An  order  was  then  entered  dismiss- 
ing appellants'  counterclaim,  and  giving  ap- 
pellee Judgment  for  $181.23  and  Interest  from 
September  26,  1906.  From  that  Judgment 
this  appeal  is  prosecuted. 

Mr.  Osborne,  witness  for  appellee,  testified 
as  follows:  "Q.  And  now  at  the  time  that 
Mr.  Payton  made  these  contracts  with  yoa,. 
I  will  ask  you  if  he  did  not  agree  with  you 
that  be  would  advance  the  money  from  time 
to  time  to  pay  for  all  the  material  that  went 
Into  the  house?  A.  Tes,  that  was  the  under- 
standing; that  he  was  to  pay  for  the  material 
as  It  was  on  the  ground,  as  I  needed  It  in  the 
work."  The  appellee  himself  testified  as  fol- 
lows: "Under  the  terms  of  the  contract  the 
work  was  to  be  completed  on  or  about  the 
15th  day  of  October.  I  was  to  furnish  the  mon- 
ey as  he  went  along  to  pay  for  materials  and' 
to  pay  the  hands.  He  told  me  In  the  begin- 
ning that  he  thought  It  would  nm  me  about 
$200  a  week;  that  was  about  the  money  be 
would  need.  I  bad  all  faith  and  confidence 
In  him — supposed  he  was  an  honest  mnn  and 
understood  his  business.  Q.  Is  it  not  a  fact 
that  you  went  over  and  asked  them  for  the 
amount  of  the  account?  A.  Well,  I  told  them 
that  Osborne  told  me  to  come  over  and  pay 
my  bill,  and  he  told  me  what  It  was,  and  I 
paid  It,  and  be  accepted  It  I  never  made  any 
contract  with  this  man  about  the  lumber,  and 
I  Just  paid  these  bills  to  keep  them  from  fil- 
ing on  my  property,  and  because  I  had  prom- 
ised to  pay  that  amount  of  money."  Mr. 
Roby,  one  of  the  appellants,  testified  as  fol- 
lows :  "Mr.  Osborne  told  me  that  Mr.  Payton 
would  pay  for  the  lumber  when  It  was  deliv- 
ered. Q.  Did  you  furnished  Mr.  Osborne  any 
other  material  that  went  Into  Mr.  Payton's 
houses  In  Louisville  outside  of  what  was  paid 
for  by  Mr.  Payton?  A.  I  did.  Q.  What 
amount?  A.  I  think  it  was  about  $46.  Q. 
Why  have  you  not  made  Osborne  pay  this 
$46  bill,  if  he  is  good?  A.  I  never  did  present 
the  bill  to  Mr.  Osborne,  for  I  was  looking  to 
Mr.  Payton  for  the  money.  He  told  me  Mr. 
Payton  would  pay  all  the  bills." 

It  Is  manifest  from  the  foregoing  testimony 
that  appellee  agreed  to  pay  for  all  materials, 
Including  the  materials  furnished  by  appel- 
lants, as  they  were  placed  upon  the  ground. 
This  agreement  was  made  known  to  ap- 
pellants before  they  contracted  to  furnish  the 
materials,  and  they  relied  upon  it  The  law 
is  well  settled  that  a  party  for  whose  benefit 
a  contract  is  made  can  maintain  an  action 
upon  the  contract  In  bis  own  name.    Allen  % 
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Thomas,  3  Mete.  198,  77  Am.  Deo.  1C9 ;  Pa- 
ducah  Lumber  Co.  v.  Paducah  Water  Supply 
Company,  89  Ky.  346,  12  S.  W.  554,  13  S.  W. 
249,  7  L.  E.  A.  77,  25  Am.  St.  Rep.  536.  That 
being  the  case.  If  appellee  bad  refused  to  pay 
appellants'  bill,  they  conid  have  sued  him  up- 
on the  contract  made  for  their  benefit,  and 
recovered  the  amount  of  the  bill.  While  ap- 
pellants could  not  have  asserted  and  enforced 
a  Hen  for  the  full  amopnt  of  their  bill,  for  the 
reason  that  the  aggregate  amount  of  labor 
and  materials  furnished  exceeded  the  contract 
price,  and  the  excess  would  have  to  be  pro- 
rated among  all  the  Ilenbolders,  appellee's 
liability  to  them  did  not  arise  from  the  Hen 
law,  but  grew  out  of  the  agreement  which  he 
had  made  to  pay  for  the  lumber  furnished. 
In  paying  them,  he  simply  did  what  he  had 
promised  to  do.  In  accepting  the  money,  ap- 
pellants simply  received  what  was  due  them 
from  appellee.  There  was  therefore  no  mls- 
talke  either  of  law  or  fact,  and  consequently 
no  obligation  upon  the  part  of  appellants  to 
pay  back  money  to  which  they  were  Justly 
entitled. 

Moreover,  as  api)e]lants'  counterclaim  of 
$45.77  was  set  out  in  their  first  answer  and 
counterclaim,  and  as  their  amended  answer 
and  counterclaim,  alleging  that  appellee  bad 
agreed  and  promised  to  pay  that  amount, 
was  attempted  to  be  filed  solely  for  the  pur- 
pose of  conforming  the  pleadings  to  the  proof, 
Its  filing  could  have  In  no  way  been  preju- 
dicial to  appellee,  and  the  trial  court  erred  In 
refusing  to  permit  the  same  to  be  filed.  As 
the  lumber  embraced  In  the  counterclaim 
was  furnished  and  delivered  in  pursuance  of 
appellee's  contract  to  pay  for  all  materials 
delivered  and  used  in  the  construction  of  his 
houses.  It  necessarily  follows  that  appellee 
Is  liable  to  appellants  In  the  amount  of  their 
counterclaim. 

Wherefore  judgment  Is  reversed,  and  cause 
remanded,  with  directions  to  the  trial  court 
to  permit  appellants'  amended  answer  and 
counterclaim  to  be  filed,  and  to  enter  Judg- 
ment thereon  In  favor  of  appellants. 


COMMONWBAI/rH  v.  STEELB. 

COMMONWEALTH  v.  HICKMAN. 

(Court  of  Appeals  of  Kentucky.    Oct  15,  1907.) 

1.  Taxation  —  Cobpobatk  Stock  —  Absess- 

KENT. 

Corporate  stock  subject  to  assessment  for 
taxation  sbonld  be  listed  at  its  market  value, 
which  includes  the  face  and  premium  valnes. 

[Bd.  Note.— For  cases  In  pohit,  see  Cent  Dig. 
Tol.  45,  Taxation,  I  635.] 

2.  Sauk. 

Under  Ky.  St  1903, 1  4085,  provldlni;  that 
property  of  corporations  shall  be  assessed  in  the 
name  of  the  corporation,  and  so  long  as  it  pays 
the  taxes  the  stock  bolders  shall  not  be  required 
to  list  their  shares,  the  commonwealth  must 
first  proceed  against  the  corporation,  and  where 
It  seeks  to  list  corporate  stock  in  the  hands  of 


stockholders  it  must  show  that  it  first  proceeded 
against  the  corporation,  or  it  will  be  presumed 
that  the  corporation  listed  its  property  as  re- 
quired by  law. 

Appeal  from  Circuit  Court,  Daviess  County. 

"To  be  officially  reported." 

Separate  proceedings  by  the  commonwealth, 
by  the  auditor's  agent,  against  W.  A.  Steele 
and  against  J.  H.  Hickman,  to  compel  the 
listing  of  property  omitted  for  taxation. 
From  Judgments  of  the  circuit  court  In  favor 
of  defendants,  the  commonwealth  appeals. 
Affirmed. 

Bll  H.  Brown  and  J.  H.  Hays,  for  the 
Commonwealth.   3.  D.  Atchison,  for  appellees. 

CLAY,  C.  These  proceedings  were  insti- 
tuted in  the  Daviess  county  court  by  the  audi- 
tor's agent  to  compel  the  listing  by  appellees 
of  certain  omitted  property.  Th^  same  ques- 
tions are  involved  In  each  case,  and  they  will 
be  considered  together.  The  petition  charges 
In  each  instance  that  the  api>ellee  therein 
referred  to  was  the  owner,  on  the  15th  of 
September  of  the  years  1899,  1900,  1901, 
1902,  1903,  and  1904,  of  money,  certificates, 
bonds,  mortgages,  and  stock  in  various  cor- 
porations, none  of  which  paid  or  was  liable 
for  a  franchise  tax,  of  the  value  of  $125,000, 
and  that  none  of  said  property  was  listed 
for  taxation.  After  demurrers  were  over- 
ruled and  certain  preliminary  motions  were 
disposed  of,  answers  were  filed  denying  the 
allegations  of  the  petitions.  Upon  the  hear- 
ing, it  developed  that  each  of  the  aj)pelleeB 
was  the  owner  for  the  years  mentioned  of  a 
large  amount  of  stock  In  the  Owensboro  Wa- 
gon Company,  a  corporation  organized  un- 
der the  laws  of  the  state  of  Kentucky, 
and  that  this  stock  was  worth  more  than  par. 
The  county  court  then  adjudged  that  the  pre- 
mium alone  on  the  stock  holdings  of  each  of 
appellees  should  be  listed  for  the  years  1900, 
1901,  1902,  1903,  and  1904.  Upon  appeal,  the 
judgment  of  the  county  court  was  reversed 
by  the  Daviess  circuit  court ;  the  latter  court 
holding  that  neither  the  shares  of  stock  nor 
the  premiums  thereon  were  subject  to  taxa- 
tion, and  that  there  had  been  no  omission  by 
either  of  the  appellees  In  giving  in  their, 
property  for  assessment  for  the  years  men- 
tioned In  the  proceedings.  From  that  Judg- 
ment the  commonwealth  has  prosecuted  this 
appeal. 

We  know  of  no  rule  of  law  by  which  the 
premium  on  stock  may  be  listed  for  taxation 
unless  the  stock  itself  is  subject  to  assess- 
ment A  share  of  stock  cannot  be  separated 
into  premium  and  par  value  for  the  purposes 
of  taxation.  If  the  stock  Is  subject  to  assess- 
ment at  all,  it  should  be  listed  at  its  fair  mar- 
ket value,  which  necessarily  Includes  the  face 
value  of  the  stock  as  well  as  Its  premium 
value.  If  It  be  selling  above  par,  the  real 
questl<m  before  us  Is  to  determine  whether 
or  not,  under  the  law  and  circumstances  of 
these  proceedings,  the  stock  in  the  hands  of 
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ajvpellees  dnrins  the  years  moitioned  sbonld 
be  listed  for  taxation  by  tbem.  The  Owens- 
boro  Wagon  Company,  whose  stock  Is  owned 
by  am>eilei!i«,  is  not  a  franchise  corporation, 
bnt  what  Is  Itnown  as  a  bnainess  or  trading 
corporatior.  The  law  applicable  to  snob  cor- 
porations 1 1  found  in  section  4085,  Ky.  St 
1903,  which  Is  as  follows :  "The  pr(^)erty  of 
all  corporations,  except  where  herein  diGTer- 
entljr  provided,  shall  be  assessed  in  the  name 
of  the  corporation  in  the  some  manner  as 
that  of  a  natural  person,  except  that  when 
legally  called  npon,  the  chief  oflScer  shall  re- 
port a  full  statement  of  the  property  of  such 
corporation  for  taxation,  and  for  a  failure, 
shall  be  subject  to  the  penalties  in  this  article 
provided;  and  so  long  as  said  corporation 
pays  the  taxes  on  all  its  property  of  every 
Iclnd,  the  individual  stockholders  shall  not  be 
required  to  list  their  shares  in  said  corpora- 
tions." It  will  be  observed  that  the  statute 
retiulres  that  the  property  of  all  cori^rations 
like  the  one  in  question  shall  be  assessed  in 
the  name  of  the  corporation  In  the  same  man- 
ner as  that  of  a  natural  person.  The  primary 
liability  is  therefore  placed  upon  the  corpora- 
tion. The  stockholder  becomes  liable  only  in 
the  event  that  the  corporation  fails  to  pay  its 
taxes.  Now,  it  cannot  be  contended  that  as 
a  general  rule  It  is  within  the  power  <rf  the 
stockholder  to  compel  the  corporation  to  list 
its  property.  There  may  be  Instances,  it  is 
true,  where  the  stockholder  owns  the  majority 
of  the  stock,  or,  together  with  others,  exer- 
cIroh  a  controlling  voice  in  the  management 
of  the  affairs  of  the  corporation,  but  In  by  far 
the  greater  number  of  cases  the  individual 
stockholders,  scattered  here  and  there  over 
the  state,  are  utterly  powerless  to  compel 
obedience  from  the  corporation.  On  the  otlier 
band,  the  commonwealth  is  provided  with 
stringent  laws  and  numerous  agencies  by 
which  the  corporation  may  be  compelled  to 
list  Its  property.  The  responsibility  therefore 
should  be  placed  where  the  power  lies.  For 
these  reasons,  we  think  that  a  reasonable  In- 
terpretation of  the  stntute  makes  it  incum- 
bent upon  the  commonwealth  first  to  proceed 
against  the  corporation.  If  the  corporation 
fails  to  pay  its  taxes,  then,  of  course,  the 
shareholders  become  liable.  Any  other  rule 
would  be  unjust  to  the  stockholder.  The  cor- 
poration might  list  Its  property  for  a  number 
of  years,  and  then  arbitrarily  refuse  to  do  so. 
The  stockholder  who  had  not  given  In  his 
stm'k  for  the  particular  year  when  the  cor- 
poration stopped  listing  its  property,  because 
the  corporation  had  been  regularly  complying 
with  the  law  for  the  preceding  years,  and  he 
had  every  reason  to  believe  that  It  would  con- 
tinue to  do  80,  would  certainly  be  subjected 
to  great  hardship.  He  would  have  to  pay  all 
the  penalties  provided  by  the  statutes,  and 
thus  suffer  for  the  derelictions  of  others  over 
whom  he  had  no  control.  We  therefore  are 
of  the  opinion  that  in  proceedings  like  these, 
whore  it  is  sought  to  list  corporate  stock  In 


the  bands  of  the  stoct^bolder.  It  should  afDrm- 
atlvely  appear  from  the  record  that  the  com- 
monwealth has  first  proceeded  against  the 
corporatloo.  In  the  absence  of  sncb  showing, 
the  court  will  presume  that  the  corporation 
did  its  duty  by  listing  its  property  as  requir- 
ed by  law.  As  the  record  in  these  cases 
does  not  show  that  the  commonwealth  first 
proceeded  against  the  corporation,  the  action 
of  the  circuit  court  in  reversing  the  Judgment 
of  the  county  court  was  proi>er. 
Judgment  affirmed. 


HEXDRICKSON  v.  UXriLLR 
(Court  of  Appeals  of  Kentndty.    Oct.  8,  1907.) 

1.  Advebsb  PossEssion— Cbabactkb  or  Pos- 
session. 

Defendant  conveyed  to  plaintiff's  crantor's 
^antor  a  tract  of  land  west  of  a  drain,  retain- 
ing title  to  a  strip  east  of  the  drain  and  between 
it  and  a  road,  on  the  other  side  of  which  de- 
fendant owned  land.  Plaintiff  and  the  grantor 
afterwards  claimed  the  strip;  he  deeding  it  to 
her.  The  grantor  at  one  time  placed  a  hogpen 
npon  it,  but  roraoved  the  pen  long  before  de- 
fendant entered  the  strip  to  build,  and  for  some 
years  neither  plaintiff  nor  her  grantor  had  had 
any  inclosure  thereon.  BeJd  that,  plaintiff  hav- 
ing no  possession  beyond  the  land  conveyed  by 
defendant,  a  verdict  should  have  been  directed 
for  defendant  in  a  forcible  entry  action  by  plain- 
tiff; the  rule  being  that  if  a  junior  patentee 
settles  without  a  lap  he  will  not  gain  possession 
within,  except  so  far  as  he  incloses  the  land,  or 
that  his  possesion  in  the  lap  will  be  confined 
to  the  close. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  §  590.] 

2.  FoRciBLK  Entbt  and  Dktaineb— Scope  of 
iHQUiRT— Title. 

In  a  forcible  entry  action,  title  to  the  land 
Is  not  in  controversy,  and  the  only  question 
to  be  determined  is  possession. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  2.S,  Forcible  Entry  and  Detainer,  g  31.] 

Appeal  from  Circuit  Court,  Bell  County. 

"Not  to  be  officially  reported." 

Forcible  entry  action  by  Amanda  LinvIIIe 
against  John  Hendrickson.  Defendant  ap- 
peals to  the  circuit  court  from  a  Judgment  of 
the  Justice  'court  for  plaintiff,  and  appeals 
from  a  like  judgment  of  the  circuit  court. 
Reversed  and  remanded. 

'  Cook  &  Jones  and  J.  L.  Reeder,  for  appel- 
lant O.  y.  Riley  and  W.  T.  Davis,  for  ap- 
pellee. 


HOBSON,  J.  Amanda  Llnville  took  out  a 
warrant  of  forcible  entry  against  John  Hen- 
dricljson  before  a  Justice  of  the  peace  of  Bell 
county,  charging  that  he  had  forcibly  entered 
upon  what  was  known  as  the  A.  K.  Hendrick- 
son land,  at  Four  Mile,  in  that  county.  On 
the  trial  before  the  Justice,  the  jury  found 
for  the  plaintiff,  and  the  defendant  appealed 
to  the  circuit  court,  where  the  same  finding 
was  made  by  the  Jury,  and  from  the  Judg- 
ment rendered  upon  this  verdict  he  appeals  to 
this  court 
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The  land  In  controTeny  between  tbe  par- 
ties Is  a  strip  of  gronnd  lying  between  line 
&-1-5-6-7-1  on  tbe  following  plot  and  tbe 
llae  S>-I>-B-C-A; 


On  July  7,  1893,  John  Hendrickaon,  who 
dirned  and  resided  upon  the  adjoining  land, 
conveyed  to  A.  K.  Hendrlckson  the  following 
property :  "One  lot  of  land  lying  and  being 
in  Bell  county,  Ky.,  on  the  north  side  of  tbe 
Cumberland  river,  beginning  at  a  drain  near 
where  the  railroad  crosses  the  state  road; 
thence  N.  W.  with  the  railroad  to  a  stake,  be- 
ing 62  yards  from  beginning;  thence  N.  B.  67 
yards  to  a  stone  on  the  state  road;  thence  S. 
R  15  yards  to  said  drain;  thence  with  said 
drain  to  the  beginning — this  lot  being  about 
one-half  mile  north  of  Four  Mile  creek,  con- 
taining one-half  acre  more  or  less."  This  lot 
Is  Indicated  on  the  plot  by  the  line  1-2-3-4-5- 
6-7-1.  From  4  to  1  the  line  runs  with  the 
drain  or  branch.  On  October  28,  1803,  A.  K. 
Hendrlckson  conveyed  the  same  property  to 
P.  Hendrickaon.  On  March  5,  1898,  P.  Hen- 
drlckson and  wife  united  In  a  deed  by  which 
they  conveyed  to  their  daughter  Amanda, 
now  Amanda  Llnvllle,  subject  to  a  life  estate 
In  P.  Hendrlckson,  the  following  property: 
"Lying  and  being  on  Cumberland  river  and 
Tom  creek  in  Bell  county,  Ky.,  and  describ- 
ed as  follows,  beginning  at  where  the  county 
road  crosses  tbe  Louisville  &  Nashville  Rail- 
road; thence  with  the  right  of  way  of  said 
railroad  to  a  stake  at  the  comer  of  a  tract 
deeded  by  John  Hendrlckson  to  A.  K.  Hen- 
drlckson; thence  a  northerly  course  to  a 
stake  In  the  state  road  opposite  John  Hen- 
drickson's  bam;  thence  with  the  state  road 
104&W«-M 


crossing  a  drain  to  the  beginning — contain- 
ing one-half  acre  and  being  known  as  the  A. 
K.  Hendrlckson  house  and  lot" 

It  will  be  observed  that  this  boundary  does 
not  stop  at  the  drain  or  branch,  but  crosses 
the  drain  and  runs  with  the  state  road.  In 
other  words,  this  deed  would  Include  the 
ground  In  controversy,  although  the  deeds 
under  which  P.  Hendrlckson  claimed  did  not 
Include  it  After  the  land  was  conveyed  to 
P.  Hendrlckson,  the  county  road  was  aban- 
doned at  this  point,  having  been  changed  to 
the  opposite  side  of  the  railroad.  P.  Hen- 
drlckson settled  on  the  lot  conveyed  to  him 
lying  west  of  the  drain  or  branch.  While  he 
was  living  on  this  lot,  he  set  up  claim  to  the 
strip  of  ground  cast  of  the  branch  and  be- 
tween It  and  the  county  road.  Some  dispute 
arose  between  him  and  John  Hendrlckson  on 
the  subject.  At  one  time  he  had  a  hogpen  up- 
on it,  and  at  one  time  he  used  It  to  put  lum- 
ber on,  or  for  other  temporary  purposes. 
John  Hendrlckson  objected  to  this  use  of  the 
land,  and  the  proof  for  him  tends  to  show 
that  P.  Hendrlckson  relinquished  his  claim 
to  it  On  the  other  hand,  tbe  proof  for  Mrs. 
Llnvllle  Is  to  the  effect  that  she  and  her  fa- 
ther continued  to  claim  the  strip  of  land  and 
to  exercise  acts  of  ownership  over  It  About 
a  year  before  the  warrant  of  forcible  entry 
was  taken  out  John  Hendrlckson  entered  up- 
on the  strip  and  built  a  house  upon  It  Some 
time  later  he  built  a  second  bouse  upon  it 
After  the  second  house  was  buIU,  the  war- 
rant of  forcible  entry  was  taken  out 

The  rule  is  that,  if  the  Junior  patentee  set- 
tles without  the  lap,  he  will  not  gain  posses- 
sion within  the  lap  except  so  far  as  he  In- 
closes the  land,  or  that  his  possession  in  the 
lap  will  be  confined  to  his  close.  He  will 
not,  under  such  circumstances,  gain  any  pos- 
session of  the  lap  by  occasional  acts  of  own- 
ership upon  It  or  by  a  continual  claim  of 
right  to  the  property.  The  proof  Is  that  the 
hogpen  was  removed  long  before  John  Hen- 
drlckson made  the  entry  complained  of,  and 
that  for  some  years  neither  P.  Hendrlckson 
nor  Amanda  Llnvllle  had  had  any  Indosure 
upon  the  strip  In  controversy.  It  la  not  dis- 
puted that  John  Hendrlckson  originally  own- 
ed all  the  land.  Preston  Hendrlckson  entered 
under  him.  He  still  owns  all  the  land  except 
what  he  has  conveyed  away.  He  only  con- 
veyed away  the  half-acre  lot  lying  west  of 
the  branch.  It  Is  true  that  in  this  kind  of 
action  the  title  Is  not  in  controversy,  and  the 
only  question  to  be  determined  Is  possession ; 
but  what  is  possession  must  be  determined  In 
this  action  Just  as  in  any  other  action.  Un- 
der the  proof,  Amanda  Llnvllle  had  no  pos- 
session of  any  land  beyond  that  conveyed  by 
the  deed  from  John  Hendrlckson  to  A.  K. 
Hendrlckson,  and  the  court  should  have  per- 
emptorily so  Instructed  the  Jury. 

Judgment  reversed,  and  cause  remanded 
for  farther  proceedings  consistent  herewith. 
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PARRISH   r.   liOUISVII/LB    &   N.   R.   CO. 
(Court  of  Appeals  of  Kentucky.    Oct.  11,  190T.) 

1.  Railboads— Fencinq  Rioht  of  Wat. 

The  duty  of  a  railroad  company  ander  Ky. 
St.  1903,  §  1790,  to  construct  a  fence  half  the 
distance  of  the  divigion  line  between  the  right 
of  way  and  the  land  of  an  adjoining  owner, 
when  the  landowner  has  constructed  a  fence 
for  the  other  half,  is  limited  by  sections  1791, 
17!>2.  1795,  1784.  so  that  the  land  must  be  im- 
proved, or,  if  unimproved,  must  be  inclosed  on 
the  other  three  sides,  and  the  company  must  be 
notified  in  writing  to  construct  its  fence;  which 
facts  must  appear  in  a  complaint  based  on 
failure  to  construct  such  fence. 

[Ed.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  41,  Railroads.  S§  315-319.] 

2.  Same— CoNSTRtrcTiON  of  Cattij:  Guards. 

Under  Ky.  St.  1903.  $  1793,  providing  that 
a  railroad  company  shall  construct  cattle  guards 
at  terminal  points  of  fencing  constructed  along 
its  line,  except  at  points  where  such  line  is  not 
required  to  oe  fenced  on  both  sides,  and  at 
public  crossings,  it  cannot  be  required  to  erect 
cattle  guards  except  at  points  where  under  the 
fencing  law  the  construction  of.  fencing  may 
be  required,  nor  till  such  fencing  has  been 
erected. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §§  315-319.] 

Nnnn,  J.,  dissenting. 

"To  be  oflBclally  reported." 

On  rehearing.    Affirmed. 

For  original  opinion,  see  78  8.  W.  186. 

J.  Tevls  Cobb  and  C.  H.  Breck,  for  ap- 
pellant. J.  A.  Sullivan,  Benjamin  D.  War- 
field,  and  Breckinridge  &  Shelby,  for  appel- 
lee. 


CARROLL,  J.  This  appeal  brings  before 
ns  for  construction  the  law  relating  to  rail- 
road fences  and  cattle  guards.  The  appel- 
lant In  this  action  sought  to  recover  dam- 
ages for  Injuries  sustained  by  ber  stock  caus- 
ed by  the  alleged  failure  of  the  appellee  com- 
pany to  erect  fences  and  cattle  guards  in  the 
manner  provided  In  the  Kentucky  Statutes. 
A  demurrer  was  sustained  to  the  petition 
as  amended  and  reformed,  and,  from  the 
judgment  dismissing  It,  this  appeal  is  prose- 
i-uted. 

It  is  averred  in  the  petition  Oiat  appellee 
owns  and  operates  a  railroad  through  the 
farm  of  appellant;  that  on  one  aide  of  the 
railroad  appellant  constructed  a  fence  ex- 
tending more  than  half  the  distance  on  the 
division  line  between  appellant  and  that  of 
the  company,  and  notified  the  company,  but 
not  In  writing,  to  erect  a  fence  on  the  other 
half  of  the  line.  The  company  failed  and 
refused  to  erect  any  part  of  the  fence.  It 
Is  further  alleged  that  the  company  built 
two  cattle  guards,  but  erected  them  In  an  In- 
sufficient manner  and  at  Improper  places. 

We  win  first  consider  so  much  of  the  pe- 
tition as  related  to  fencing.  Section  1789 
of  the  Kentucky  Statutes  of  1903  provides 
that :  "When  any  corporation  •  •  »  owns 
right  of  way,  and  its  railroad  shall  have 
been  constructed   and   in  operation   for   tlir 


period  orf  five  years,  the  same  Is  hereby  put 
on  equal  terms  and  obligations  with  other 
landowners  owning  adjoining  lands  In  this 
commonwealth."    Section  1790  that:   "Every 
such  corporation  or  person  owning  or  con- 
trolling and  operating  a  railroad  In  this  com- 
monwealth, and  owning  right  of  way,  shall 
construct  and  maintain  a  good  and  lawful 
fence  on  one-half  of  the  distance  of  the  divi- 
sion line  between  such  rights  of  way  and  the 
adjoining  lands,  except  as  Is  hereinafter  pro- 
vided.   *    •    •"    Section  1791  that:  "When 
either  party,  either  the  corporation  or  person 
owning  or  controlling  and  operating  such  rail- 
road, or  the  owner  of  lands  adjoining  the 
right  of  way  thereof,  has  constructed  or  does 
construct  a  good   and  lavrful   fence  on  the 
division  line  between  such  right  of  way  and 
the   lands  adjoining  the   same  for  one-half 
the  distance  of  said  line,  and  the  other  party 
has  not  constructed  such  fence  on  said  line 
for  half  the  distance  therefor,  nor  has  paid 
a  sum  sufficient  to  construct  said  fence  or 
any   sum  herein  provided,  shall  in  writing 
notify  the  party  In  default  of  the  length  of 
the  division  line  between  them,  and  that  the 
party   serving'  such   notice   has   constructed 
a  good  and  lawful  fence  on  said  division  line 
for  one- half  the  distance  thereof;    and  it 
shall  be  the  duty  of  the  party  on  whom  such 
notice  Is  served,  and  he  Is  hereby  required, 
to  construct  a  good  and  lawful  fence  on  the 
other  half  ot  the  distance  of  said  division 
line,  within  four  months  after  date  of  re- 
ceiving said  notice.    •    •    •"    The  section 
further  fixes  a  penalty  that  may  be  recover- 
ed by  warrant  upon  the  party  upon  whom 
notice  Is  served  If  he  or  It  falls  to  construct 
the   necessary   fences   within  the  time  pre- 
scribed.    Section  1792,  In  part,  provides  that: 
"Nor  shall  such  corporation  or  person  be  re- 
quired to  construct  said  fences  as  hereinbe- 
fore provided  through  unimproved  and  un- 
cultivated  lands,   until    the   owner   of  such 
lands    shall   have    previously    enclosed   said 
lands  on  three  sides  with  sufficient  fences,  or 
unless  such  land  be  enclosed  with  fence  and 
a  river,  creek,  bluff  or  other  natural  barrier 
as  will  prevent  the  egress  of  stock."    Section 
1793    that:    "All    corporations    and    persons 
owning  or  controlling  and  operating  railroads 
as  aforesaid  shall  erect  and  maintain  cattle 
guards  at  all  terminal  points  of  fencing  con- 
structed along  their  lines  except  at  points 
where   such   lines   are   not   required  to  be 
fenced  on  both  sides,  and  at  public  crossings. 
But.  where  there  Is  a  private  passway  across 
said  railroad,  the  land  owner  for  whose  ben- 
efit It  is  kept  open  shall  bear  one-half  of  the 
expense  of  such  cattle  guards  and  gates,— 
the  former  to  erect  the  gates,  the  corporation 
or  person  operating  the  railroad  to  erect  the 
cattle  guards."    Section  1795  that:   "All  laws 
and  parts  of  laws  governing  the  construction 
of  farm  fences  are  held  hereby  to  apply  to 
railroad  fences  In   all  cases  where,   by  the 
provision  of  this  act,  railroad  corporations 
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are  reqalred  to  fence  their  right  of  way." 
This  statute  Is  an  act  of  February  25,  1893. 
An  act  of  February  20,  1803  (Laws  1893,  p. 
491,  c.  148,  S  6),  now  article  1  of  chapter  48 
of  the  Kentucky  Statutes,  relates  particular- 
ly to  farm  fences;  and  provides.  In  section 
1784,  that  "when  a  division  fence  Is  desirable 
or  Is  made  necessary  by  the  division  of  Im- 
prov<ed  or  Inclosed  lands,  or  when  no  fence 
or  no  division  fence  exists  between  the  Im- 
proved or  Inclosed  lands  of  adjoining  own- 
ers, or  lands  where  the  right  of  way  Is  own- 
ed by  one  party,  either  party  may  after  he 
has  built  a  lawful  fence  upon  bis  proportion 
of  the  line  to  require  the  other  to  erect  a 
lawful  fence  out  of  planks,  wires,  rails,  or 
wire  and  plank,  upon  his  proportion  of  the 
line;  and  If  be  fall  to  do  so  after  three 
months  notice  In  writing,  may  erect  such 
fence  and  recover  from  the  recusant  the  cost 
thereof,  •  *  *  but  nothing  b'ereln  shall 
be  construed  to  conflict  with  an  act  requir- 
ing railroad  corporations  and  other  persons 
owning  and  operating  railroads  and  land 
owners  to  fence  their  right  of  way  and  rail- 
road track,  and  to  construct  barriers  and 
cattle  guards  at  certain  public  roads  and 
blgbway  crossings,  and  to  maintain  and  keep 
the  same  in  repair ;  and  prescribing  the  rem- 
edies and  penalties  for  failing  to  do  so." 
Section  7  of  the  act  (Laws  1893,  p.  521,  c 
152),  now  section  1795  of  the  Kentucky  Stat- 
utes, as  It  originally  stood,  read:  That  "for 
the  purpose  of  this  act,  any  fence  construct- 
ed of  substantial  posts  well  set,  not  less  than 
two  feet  In  the  ground  and  at  no  greater  dis- 
tance apart  than  ten  feet,  with  wire  not  less 
than  four  and  one-half  feet  high,  consisting 
of  seven  strands,  shall  be  held  to  be  a  good 
and  lawful  fence;  but,  nothing  herein  shall 
be  construed  to  prevent  parties  from  erect- 
ing any  other  class  of  lawful  fences."  By 
an  act  of  1900  (Laws  1900,  p.  40,  c.  11) 
this  section  was  repealed,  and,  In  lieu  there- 
of, section  1705  as  above  set  out  was  enact- 
ed. -  This  court  in  Owensboro  &  Nashville  R. 
Co.  V.  Courts,  109  Ky.  154,  68  S.  W.  521,  In 
construing  this  statute,  held  that  it  was  the 
legislative  Intention  to  put  railroads  upon  an 
exact  footing  with  other  landowners  in  the 
construction  of  division  fences,  subject  to 
the  exceptions  contained  in  the  law.  When 
this  case  was  decided,  section  1795  of  the 
original  act  bad  not  been  repealed  by  the 
act  of  1900;  but  the  act  of  1900,  now  sec- 
tion 1795,  makes  plain  the  legislative  Intent 
upon  this  subject,  and  there  can  be  no  lon- 
ger any  question  that  the  statutes  governing 
the  construction  of  farm  fences  applies  to 
railroad  fences. 

It  is  argued,  however,  that  imder  section 
1790  it  is  the  absolute  duty  of  the  railroad 
company  to  construct  and  maintain  a  fence 
on  one-half  the  distance  of  the  division  Hue 
when  the  adjacent  owner  has  erected  a  fence 
on  one-half  the  distance.  If  this  section 
stood  alone,  or  was  not  to  be  read  or  con- 
sidered in  connection  with  the  other  sec- 


tions of  the  law,  there  would  be  much  force 
in  this  contention.  But,  this  act— In  fact 
both  acts,  the  one  relating  to  farm  fences 
as  well  as  railroad  fences— must  be  read  as 
a  whole;  and,  when  so  construed,  this  sec- 
tion merely  declares  what  is  the  abstract 
duty  of  the  railroad  company  and  landowner 
in  respect  to  the  reciprocal  obligations  im 
posed  upon  each  according  to  the  other  sec 
tlons  of  the  law.  This  view  is  we  think  made 
clear  by  the  fact  that  other  sections  contain 
exceptions  and  reservations  that  would  be 
entirely  unnecessary.  Indeed,  meaningless.  If 
the  duty  to  fence  was  Imposed  without  qual- 
ification by  section  1790.  The  general  pur- 
pose of  the  law  was  to  place  railroad  com- 
panies and  adjoining  landowners  on  precise- 
ly the  same  footing  Imposing  upon  each  the 
same  duties  and  obligations.  What  the  rail- 
road company  can  require  the  landowner  to 
do  the  landowner  can  compel  the  railroad 
company  to  do.  Neither  party  can  be  re- 
quired to  erect  fences  parallel  with  the  rail- 
road unless  the  land  Is  Improved  or  inclosed, 
or,  if  not,  until  the  land  has  been  inclosed  on 
three  sides  with  sufficient  fences;  or  there 
is  a  river,  creek,  bluff,  or  other  natural  bar- 
rier that  will  prevent  the  egress  of  stock. 
When  land  is  Improved  or  Inclosed,  or  Is  in- 
closed on  three  sides  by  fences  or  natural 
barriers,  but  there  Is  no  fence  along  the  line 
of  railroad,  the  landowner  or  the  railroad 
company  may  construct  a  fence  parallel 
with  the  railroad  on  the  line  between  the 
right  of  way  and  the  adjacent  owner  for  one- 
balf  the  distance  of  the  line,  and  when  this 
has  been  done  the  party  who  has  construct- 
ed the  fence  may  in  writing  notify  the  party 
in  default  of  the  length  of  the  division  line 
between  them,  and  that  be  has  constructed 
a  good  and  lawful  fence  on  the  dlvisioa  line 
for  one  half  the  distance  thereof,  thereupon 
it  shall  be  the  duty  of  the  party  upon  whom 
the  notice  is  served  to  construct  a  good  and 
lawful  fence  on  the  other  half  of  the  dis- 
tance of  said  division  line  within  three 
months  after  the  date  he  received  the  no- 
tice. If  the  party  who  has  been  duly  no- 
tified falls  to  construct  a  fence  within  the 
time  prescribed,  such  party  may  be  fined 
$1  for  each  day  after  the  expiration  of 
the  period  of  four  months  during  which  the 
fence  has  not  been  constructed.  In  addition 
to  this  penal  liability,  the  party  who  has 
erected  a  fence  on  one-half  the  division  line 
may  after  the  expiration  of  three  months 
from  the  service  of  notice  proceed  to  erect 
a  fence  on  the  other  party's  proportion  of  the 
line,  and  recover  from  him  the  cost  thereof. 
The  construction  of  division  fences  Is  alto- 
gether a  creation  of  the  statute,  and  the 
party  who  desires  to  Invoke  the  statute  in 
his  behalf  must  show  that  he  has  performed 
the  conditions  precedent  necessary  to  enable 
him  to  set  it  In  operation  against  the  de- 
linquent. So  that  the  party  who  desires 
fencing  to  be  erected  on  the  line  between 
the  railroad  company's  land  or  right  of  way 
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and  that  of  the  adjacent  owner  cannot  com- 
pel the  other  party  to  erect  any  portion  ot 
the  fence  until  and  aniess  he  makes  It  ap- 
pear that  there  has  been  erected  by  blm  on 
one-half  the  distance  a  sufficient  fence,  nor 
until  he  gives  notice  in  writing  of  this  fact 
to  the  other  party.  If  the  land  through 
which  the  railroad  runs  Is  unimproved  and 
uncultivated  land,  neither  party  can  be  re- 
quired to  erect  a  fence  parallel  with  the 
railroad  until  the  lands  of  the  adjacent  own- 
er shall  have  been  previously  Inclosed  on 
three  sides  with  sufficient  fences  or  with 
natural  barriers;  but,  if  the  adjacent  land  Is 
inclosed  or  Improved,  then  either  party  may 
require  the  other  to  erect  a  fence  upon  the 
terms  herein  indicated. 

The  petition  of  plaintlflT  was  fatally  de- 
fective in  two  particulars — it  did  not  allege 
that  written  notice  was  given,  or  that  the 
land  through  which  the  railroad  run  was  im- 
proved land,  or,  If  unimproved  and  unculti- 
vated, that  It  was  Inclosed  on  three  sides 
with  sufficient  fences  or  such  natural  bar- 
riers as  would  prevent  the  egress  of  stocli. 
Cattle  guards  are  required  to  be  erected  and 
maintained  by  the  corporation  at  all  terminal 
points  of  fences  constructed  along  their  lines 
and  at  public  crossings,  except  at  points 
where  the  railroad  Is  not  fenced  on  both 
sides.  In  other  words,  cattle  guards  can 
serve  no  useful  purpose  unless  the  railroad 
right  of  way  is  fenced  on  both  sides.  It 
would  be  folly  to  have  cattle  guards  without 
parallel  fencing.  The  only  purpose  of  cattle 
guards  Is  to  keep  cattle  from  entering  and 
straying  on  the  right  of  way  of  the  company, 
and,  of  course.  If  the  right  of  way  is  not 
fenced,  cattle  guards  could  not  possibly  ac- 
complish this  object  If  there  was  a  paral- 
lel line  of  fencing  on  each  side  of  the  rail- 
toad,  this  would  not  protect  the  right  of 
way  from  the  trespass  of  stock  unless  cattle 
guards  were  erected  at  the  terminal  points 
of  fences  and  on  each  side  of  the  public 
roads  that  cross  the  railroad;  as.  In  the  ab- 
sence of  cattle  guards,  stock  on  the  public 
road  could  enter  upon  the  right  of  way  of 
the  railroad  at  every  public  crossing,  and, 
where  the  parallel  fencing  terminated,  they 
would  also  enter  unless  prevented  by  cattle 
guards.  It  necessarily  follows  from  this 
conclusion  that  the  company  cannot  be  re- 
quired to  erect  cattle  guards  except  at  points 
where  under  the  fencing  law  either  the  com- 
pany or  the  owner  may  require  fencing  to 
be  constructed;  nor  can  their  erection  be  de- 
manded until  such  fencing  has  been  erected. 
When  parallel  lines  of  fencing  have  been 
constructed  along  both  sides  of  the  railroad, 
then  It  becomes  the  duty  of  the  company  to 
erect  cattle  guards  at  public  crossings  and  at 
the  terminal  points  of  fencing;  and,  if  de- 
linquent In  this  respect,  the  company  may 


be  requhred  to  respond  in  damages  to  any 
person  whose  stock  have  been  Injured  or 
killed  by  its  failure  to  erect  and  maintain 
them.  McGhee  v.  Qaines,  98  Ky.  182,  32  S. 
W.  C02;  McGhee  v.  Guln.  88  Ky.  209,  32  S. 
W.  015;  L.  &  N.  4  St.  L.  R.  C!o.  v.  Beau- 
champ,  108  Ky.  47,  55  S.  W.  716. 

We  think  the  foregoing  views  are  fully  sup- 
ported by  the  opinion  In  McKee  v.  C,  N.  O.  & 
T.  P.  Ry.  Co.,  102  Ky.  253, 43  S.  W.  241,  where 
the  court,  in  a  case  involving  the  cattle 
guard  statute,  said:  "The  purpose  of  the 
law  Is  to  have  the  roadway  entirely  fenced 
up  for  the  protection  of  the  traveling  public, 
though  protection  to  stock  Is  also  secured 
by  the  statute,  for  it  Is  where  the  right  of 
way  is  not  fenced  that  the  landowners  with 
division  fences  between  them  would  need 
cattle  guards,  and  where  the  statute  would 
require  them  if  its  purpose  was  to  compel 
the  company  to  Inclose  the  lands  of  adjoin- 
ing owners.  The  remedy  of  the  landowner 
is  to  build  his  fence  along  the  right  of  way 
and  require  the  company  to  do  likewise. 
Then  no  cattle  giuirds  will  be  needed  except 
at  public  and  private  crossings,  and  this  the 
statute  requires,  and  at  the  terminal  points  in 
the  parallel  fencing  along  the  right  of  way, 
and  this  is  what  the  statute  demands.  These 
points  are  not  necessarily  between  the  prop- 
erty lines  of  tbe  various  owners,  but  are 
wherever  tbe  lateral  fencing  for  any  reason 
stops,  and  where  from  the  want  of  cattle 
guards  at  the  stopping  places  the  road  under 
fence  would  be  left  open  for  trespass.  When- 
ever the  track  leaves  ground  which  the  com- 
pany is  bound  to  fence  and  passes  onto 
ground  which  tbe  company  is  not  bound  to 
fence  there  must  be  cattle  guards  placed  so 
as  to  completely  fence  In  the  track.  The 
company,  not  being  under  any  legal  obliga- 
tion to  maintain  cattle  guards  at  the  points 
of  entering  and  leaving  the  complainant's 
farm  merely  because  they  were  dividing 
lines  with  his  neighbors,  might  remove 
them  at  any  time."  Under  this  construction 
of  the  statute,  the  rights  of  the  landowner 
are  fully  protected.  If  he  desires  fencing  be- 
tween his  land,  that  is  Improved  or  Inclosed, 
or  inclosed  on  three  sides  by  fences  or  bar- 
riers, and  that  of  the  railroad  company,  all 
that  he  need  do  is  to  erect  a  sufficient  fence 
on  one-half  the  division  line,  and  then  be 
may  by  observing  the  directions  of  the  stat- 
ute require  the  company  to  erect  the  other 
one-balf.  In  the  case  before  us,  as  the  right 
of  way  of  tbe  railroad  was  not  inclosed  on 
both  sides  by  parallel  fences,  cattle  guards 
were  not  required.  Hence  appellant  cannot 
recover  damages  for  the  failure  of  the  com- 
pany to  erect  them. 

Wherefore  the  Judgment  of  the  lower  court 
Is  affirmed. 

NUNN,  J„  dissents. 
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PITMAN  v.  LOUISVIIiLB  ft  N.  R.  CO. 
(Conrt  of  Appeals  of  Kentucky.    Oct.  11,  1907.) 

1.  Railboads  —  Ddtt    to    Bbeot    Division 
Fknces— Notice. 

Neither  a  railroad  nor  an  abutting  land- 
owner can  require  tlie  otlier  to  erect  a  division 
fence  on  its  proportion  of  the  dividing  line,  nor 
recover  from  the  other  the  cost  of  its  construc- 
tion, unless  written  notice  is  given  to  build 
half  of  tbe  fence. 

2.  Sake. 

A  railroad  Is  not  required  to  contribute 
towards  the  construction  of  a  division  fence 
except  where  the  abutting  land  is  improved  or 
inclosed,  or,  if  unimproved  and  uncultivated, 
where  it  has  been  previously  inclosed  on  three 
■Ides  with  sufficient  fences  or  with  fences  and 
natural  barriers  which  will  prevent  the  egress 
of  stock. 

8.  Sake— Notice  to  Ebeoi  Ditibior  Fence 
— Waiveb. 

The  written  notice  required  to  be  given  to 
•n  abutting  landowner  or  railroad  to  build  one- 
half  of  a  division  fence  may  be  waived. 

Appeal  from  Circuit  Court,  Boyle  County. 

"Not  to  be  officially  reported." 

Action  by  Irvine  Pitman  against  the  Lonls- 
Tllle  &  Nashville  Railroad  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Robt  Harding  and  E.  V.  Pnryear,  for  ap- 
pellant. O.  R.  McDowell  and  Benjamin  D. 
Warfleld,  for  appellee. 

CARROLL,  J.  This  action  was  brought  by 
appellant  to  recover  of  appellee  one-half  the 
cost  of  a  division  fence  erected  by  appellant 
between  her  lands  and  that  of  appellee.  The 
coart  below  sustained  a  demurrer  to  the  pe- 
tition as  amended,  and,  upon  appellant's 
failure  to  plead  further,  dismissed  the  pe- 
tition. 

Counsel  for  appellant  In  their  argument 
say  that  the  lower  court  sustained  the  demur- 
rer because  the  petition  failed  to  allege  that 
appellant  notified  appellee  in  writing  to  build 
its  half  of  the  fence.  In  the  petition,  In  ad- 
dition to  the  defect  pointed  out,  there  is  an- 
other equally  as  fatal.  Neither  party  can  re- 
quire the  other  to  erect  a  division  fence  on 
its  proportion  of  the  line,  or  recover  from  the 
other  the  cost  of  erecting  a  fence,  unless  It 
Is  made  to  appear  In  the  petition  that  written 
notice  has  been  given ;  and,  further,  that 
the  land  Is  Improved  or  inclosed,  or,  if  unim- 
proved and  uncultivated,  that  the  landowner 
has  previously  Inclosed  such  land  on  three 
sides  with  sufficient  fences,  or  unless  such 
land  be  Inclosed  with  fences  and  a  river, 
creek,  bluff,  or  such  other  natural  barrier  as 
will  prevent  the  egress  of  stock.  There  was 
no  averment  of  this  kind  In  the  petition. 

The  point  is  made  that  appellee  waived 
the  written  notice.  We  are  of  the  opinion 
that  written  notice  may  be  waived,  and  It 
may  be  conceded  that  the  allegations  of  the 
petition  show  a  waiver;  but,  In  view  of  the 
other  objection  pointed  out,  this  waiver  can- 
not avail  appellant. 

In  the  opinion  in  the  case  of  Bettle  Parrlsb 
V.  L.  &  N.  B.  Co.  (this  day  handed  dovra)  104 


S.  W.  690,  the  statutes  relating  to  railroad 
fences  are  fully  considered  and  construed; 
and  we  do  not  deem  It  necessary  to  repeat 
here  the  reasoning  of  that  opinion.  It  W 
sufficient  to  say  that  the  petition  was  fatally 
defective,  and  the  judgment  of  the  lower 
court  is  affirmed. 


MARCUM  et  al.  ▼.  HARGIS  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  16,  1907.) 

1.  APPEAI.  —  QT7E8TI0NS  PBESENTED  FOB  RE- 
VIEW—AnMISSIBIMTr  OP  Evidence— Neces- 
ITT  o»  Setting  Fobth. 

Where  it  is  contended  that  the  trial  court 
erred  in  the  admission  and  rejection  of  testi- 
mony, but  the  testimony  complained  of  is  not 
specified  in  the  grounds  for  a  new  trial  or  by 
brief,  the  court  cannot  pass  upon  the  rulings 
excepted  to. 

[Ed.  Note.— For  cases  in  point,  see  C!ent  Dig. 
vol.  3,  Appeal  and  Error,  H  2897-2907.] 

2.  Tbial  —  Reception  of  Evidence  —  Pbes- 

ENCE  OF  JDBT  DUBINO  AbQUUENT. 

Where  plaintiffs'  attorney  persisted  in  ask- 
ing, in  the  presence  of  the  jury,  numerous  in- 
competent questions,  which,  with  the  objections 
coming  from  the  defendants,  would  be  calculat- 
ed to  influence  tlte  jury  to  defendants'  prejudice, 
notwithstanding  the  prompt  action  of  the  court 
in  sustaining  tne  objections,  the  court  properly 
required  him  to  state  questions,  whose  competen- 
cy was  doubtful,  privately  to  the  court,  and,  if 
he  thought  them  incompetent,  to  dictate  them 
to  the  official  stenographer  and  show  the  ob- 
jections of  the  defendants,  the  ruling  of  the 
court,  the  avowals  of  the  plaintiffs,  and  their 
exceptions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  i  122;   vol.  50,  Witnesses,  §  122.] 
8.  Sake  —  Conduct  of  Coubt  —  Intoxicated 
WiTNBBs— Taking  into  Custody. 

Where  a  witness  came  into  court  in  a 
drunken  condition,  the  court  properly  had  him 
arrested,  though  in  the  presence  of  the  jury, 
since  his  presence  under  such  circumstances  and 
in  such  condition  was  an  offense  to  the  court 
and  jury,  and  he  was  in  contempt. 
4.  Appeal  —  Subsequent  Appeal  —  Law  of 
the  Case. 

Where  instructions  of  the  trial  court  liave , 
been  approved  on  appeal,  they  cannot  be  ques- 
tioned on  another  appeal  of  the  same  action. 
fd.  Note.— For  cases  in  point,  see  Cent.  Dig, 
S,  Appeal  and  Error,  S  4377.] 

Appeal  from  Circuit  Court,  Clark  County. 

"Not  to  be  officially  reported." 

Action  by  Abrella  Marcum  and  others 
against  Alex  Harg^is  and  others.  From  a 
judgment  for  defendants  Alex  Hargis  and  an- 
other, plaintiffs  appeal.    Affirmed. 

C.  J.  Bronston  and  Byrd  &  Jouett,  for  ap- 
pellants. McQuown  &  Brown  and  Hazelrlgg 
&  Hazelrlgg,  for  appellees. 

SETTLE,  J.  This  action  was  Instituted 
under  section  4,  Ky.  St  1903,  by  appellant 
Abrella  Marcum  and  her  infant  children 
against  James  Hargis,  Ed  Callahan,  and  the 
appellees  Alex  Hargis  and  B.  F.  French,  to 
recover  damages  for  the  death  of  James  Mar- 
cum, husband  of  the  appellant  Abrelia  Mar- 
cum and  father  of  her  children,  on  the 
ground  that  he  was  shot  and  killed  by  their 
procurement.    The  answer  of  appellees  aad 
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tbelr  codefendants  denied  tbe  aTermento  of 
the  petition.  The  trial  In  the  circuit  court 
resulted  In  the  following  verdict:  "We,  the 
Jury,  find  for  the  defendants  Alex  Hargls  and 
B.  F.  French,  and  find  for  the  plaintiffs 
against  the  defendants,  James  Hargls  and 
Ed  Callahan,  and  fix  the  amount  of  dam- 
ages at  $8,000.00."  Judgment  was  duly  en- 
tered by  the  court  in  accordance  with  the 
verdict.  From  that  judgment  James  Hargls 
and  Ed  Callahan,  after  the  refusal  of  the 
lower  court  to  grant  them  a  new  trial,  took 
an  appeal,  and  appellants,  having  also  refus- 
ed a  new  trial  as  to  appellees  Alex  Hargls 
and  B.  F.  French,  by  this  appeal  seek  the 
reversal  of  so  much  of  the  Judgiuent  as  exon- 
erates appellees  from  liability  for  the  death 
of  James  Marcum. 

The  appeal  of  James  Hargls  and  Ed  Cal- 
lahan resulted  In  an  afilrmance  of  the  Judg- 
ment as  to  them,  upon  the  grounds  set  forth 
in  the  opinion  of  the  court,  which  will  be 
found  in  103  S.  W.  346,  31  Ky.  Law  Rep.  795. 
That  opinion  is  referred  to  for  Information 
as  to  such  features  of  the  case  as  are  not 
discussed  in  this  opinion.  Th*  record  of  this 
appeal  contains  the  same  evidence  used  on 
the  appeal  of  James  Hargls  and  Ed  Callahan, 
and,  as  there  are  2,000  pages  of  It,  we  will 
not  undertake  to  here  give  even  a  synopsis 
of  the  facts.  No  briefs  have  been  filed  in  this 
case  for  any  of  the  parties.  Our  attention 
has  not  been  called,  therefore,  to  any  point 
or  question  relied  on  for  a  reversal  of  the 
Judgment  appealed  from.  We  find  from  the 
record,  however,  that  one  of  the  grounds  urg- 
ed by  appellants  for  a  new  trial  was  that 
the  lower  court  erred  in  tbe  admission  and 
rejection  of  testimony  during  the  trial.  As 
neither  the  admitted  or  rejected  testimony 
at  which  this  complaint  is  directed  Is  speci- 
fied in  tbe  grounds  for  a  new  trial  or  by  brief, 
we  are  unable  to  ascertain  the  rulings  of  the 
iMurt  excepted  to.  We  have  not,  however, 
discovered  In  the  record  any  prejudicial  error 
either  In  the  admission  or  rejection  of  testi- 
mony. 

Another  ground  for  a  new  trial  was  that 
the  court  "erred  to  the  prejudice  of  plain- 
tiffs' substantial  rights  in  refusing  to  allow 
plaintiffs  to  ask  witnesses,  introduced  for 
both  plaintiffs  and  defendants,  in  the  hear- 
ing of  tbe  jury,  any  question  where  there 
was  doubt  as  to  Its  competency,  but  required 
them  to  state  the  question  privately  to  the 
court,  and,  If  the  court  was  of  the  opinion 
that  the  question  was  not  competent,  they 
(plaintiffs)  were  compelled  to  dictate  the 
question  to  tbe  official  stenographer  and 
show  tbe  objections  of  the  defendants,  the 
ruling  of  the  court,  the  avowals  of  plaintiffs, 
and  their  exceptions,  thus  depriving  plaintiffs 
of  the  benefit  of  the  objection  of  the  defend- 
ants, before  the  Jury,  to  the  question  propos- 
ed to  be  asked."  It  appears  that  the  practice 
In  question  was  not  adopted  by  the  court  un- 
til counsel  bad  asked  and  persisted  In  ask- 
ing, in  tbe  presence  of  the  Jury,  numerous 


incompetent  questions.  It  cannot  be  doubted 
that.  In  jury  trials.  Incalculable  barm  is  often 
done  by  counsel  In  asking  known  Incompetent 
questions  In  the  hearing  of  the  Jury,  and 
thereby  forcing  the  adverse  party  to  object  to 
them,  also  In  the  hearing  of  the  Jury,  which 
manifests  his  fear  of  tbe  incompetent  quesr 
tions,  and  gives  emphasis  to  the  harmful 
matter  they  are  supposed  to  contain.  In  the 
meanwhile  the  court  is  made  an  unwilling 
participant  In  the  transaction,  for  In  sus- 
taining the  objection  of  the  adverse  party  he 
affords  protection  to  the  party  In  whose  be- 
half the  Incompetent  questions  are  asked 
when  the  case  reaches  the  Court  of  Appeals. 
The  rule  complained  of  afforded  the  only 
means  of  preventing  Improper  evidence  from 
getting  to  the  Jury  during  the  trial,  and  the 
necessity  for  Its  enforcement  Is  obvious  from 
tbe  language  employed  in  the  grounds  for 
new  trial  quoted  above,  which  Is,  In  effect, 
an  admission  that  the  aim  of  appellants' 
counsel  was  to  ask  In  the  presence  of  the 
_jury  incompetent  questions,  which,  with  the 
objections  coming  from  tbe  adverse  piarty, 
would  be  calculated  to  Influence  the  Jury,  to 
the  prejudice  of  the  latter,  notwithstanding 
the  prompt  action  of  the  court  in  sustaining 
the  objections  and  excluding  the  questions. 
The  rule  in  question  will  prevent  such  a  rep- 
rehensible practice.  It  should  therefore  be 
commended  rather  than  condemned.  For 
this  reason,  we  do  not  think  its  adoption  by 
the  court  was  error. 

Another  contention  found  in  appellants'  mo- 
tion and  grounds  for  a  new  trial  Is  that  the 
trial  court  erred  In  having  John  L.  Noble, 
a  witness  for  appellants,  arrested  in  tbe  court 
room  and  presence  of  the  Jury,  'this  con- 
tention Is  without  merit.  It  appears  from 
the  record  that  Noble  came  into  the  presence 
of  both  Judge  and  Jury  In  a  drunken  condi- 
tion; 80  Intoxicated,  in  fact,  that  be  stag- 
gered. His  presence  under  such  circum- 
stances and  in  such  condition  was  an  offense 
to  the  court  and  Jury,  and,  being  in  con- 
tempt, it  was  the  court's  right  and  duty  to 
put  him  In  the  sheriff's  custody.  A  court 
may  treat  as  a  contempt  such  misconduct  as 
Noble  was  guilty  of,  and  summarily  arrest 
and  punish  him. 

Appellants  Insist  that  the  trial  court  did 
not  properly  instruct  the  Jury.  This  conten- 
tion is  also  without  merit  The  instructions, 
being  necessarily  numerous  and  lengthy,  are 
not  copied  in  the  opinion,  but  It  Is  sufficient 
to  say  that  they  cover  every  aspect  of  the 
case  and  are  aptly  worded  in  every  particu- 
lar. Beside.s,  in  considering  the  appeal  in 
the  case  of  James  Hargls  and  ISd  Callahan 
V.  Abrella  Marcum  and  Others,  this  court  ap- 
proved these  Instructions  and  declared  them 
correct.  In  so  doing  it  closed  the  door  to 
criticism  so  far  as  this  appeal  Is  concerned. 

Finally,  It  Is  claimed  by  appellants  that 
the  verdict  of  the  jury  is  flagrantly  against 
the  evidence.  The  record  does  not  sustain 
this  daim.     Whatever  may  be  said  of  ths 
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sufficiency  of  the  testimony  to  support  the 
verdict  against  James  Hargis  and  Bd  Calla- 
han. It  falls  to  connect  appellees  Alex  Bargls 
and  B.  F.  French  with  the  mnrder  of  James 
Marcum.  Not  only  was  this  conclusion  ar- 
rived at  by  the  jury,  but  we  find  In  the  rec- 
ord that  the  trial  Judge  in  passing  on  appel- 
lants' motion  for  a  new  trial  expressed  in 
writing  the  same  conclusion  by  saying:  "The 
action  of  the  jury  in  finding  for  these  two 
defendants  [Alex  Hargis  and  B.  F.  French] 
when  they  found  against  the  other  two  de- 
fendants [James  Hargis  and  Ed  Callahan] 
shows  that  the  Jury  applied  a  discriminating 
Judgment  to  the  evidence  and  to  the  entire 
case,  and  their  verdict  as  to  these  two  de- 
fend.ints  should  be  permitted  to  stand.  If 
the  verdict  of  the  Jury  had  been  against 
these  two  defendants  instead  of  for  them,  the 
verdict  would  have  been  set  aside  by  this 
court  on  the  ground  that  It  was  not  support- 
ed by  the  evidence."  -The  force  of  the  fore- 
going statement  will  be  better  understood 
when  It  is  said  that  the  same  Judge  who 
wrote  It,  at  the  time  It  was  written,  refused 
a  new  trial  to  James  Hargis  and  Ed  Callahan 
against  whom  a  verdict  for  $8,000  had  been 
returned,  upon  the  ground  that  there  was 
sufficient  evidence  to  support  It.  The  rec- 
ord throughout  manifests  the  fairness  with 
which  the  trial  was  conducted  by  both  Judge 
and  Jury. 
Judgment  affirmed. 


LOUISVILLB,   H.   &   ST.    L.   RT.   CO.   V. 
BASKETT. 

(C!ourt  of  Appeals  of  Kentucky.    Oct.  10,  1907.) 

1.  RAiLBokna— Aqbbbment  as  to  Bioht  of 
Wat.  .,      , 

A  deed  of  a  strip  of  land  to  a  railroad 
company  in  consideration  of  the  establisliment 
and  maintenance  of  a  station  tiiereon,  and  pro- 
viding that  the  land  ghouid  be  used  only  in  con- 
nection with  the  railroad,  shows  on  its  face  that 
its  intent  was  that  the  railroad  company  should 
establish  and  maintain  a  station,  and  that  mere 
use  by  the  railroad  as  its  bnsiness  required  was 
not  that  contemplated  thereby. 

2.  Limitation    or    Actions  —  Accbdal    of 
Right  of  Action. 

A  railroad  company  being  entitled  to  a  rea- 
sonable time  to  perform  its  agreement  to  estab- 
lish and  maintain  a  station  in  consideration  of 
a  conveyance  of  land,  the  statute  of  limitations 
does  not  run  against  an  action  by  grantor  for 
failure  of  the  company  to  perform  until  after 
the  lapse  of  such  reasonable  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  33.  I^imitation  of  Actions,  f  242.] 

8.    RAItBOADS— AOBBElfBNT    AS    TO    RIGHT    OF 

Wat— Damages. 

Where  land  was  conveyed  to  a  railroad 
company  in  consideration  of  its  agreement  to 
establish  and  maintain  a  station  thereon,  the 
measure  of  damages  for  failure  to  jperform  such 
agreement  within  a  reasonable  time,  if  it  be 
eventually  performed.  Is  the  benefit  which  gran- 
tor would  nave  derived  therefrom  to  the  time 
of  performance. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Bailroada.  {  17&] 


4.  Same. 

Where  a  strip  of  land  was  conveyed  to  a 
railroad  company  in  consideration  of  its  agree- 
meut  to  establish  and  maintain  a  station  there- 
on, the  measure  of  damages  for  failure  to  per- 
form the  agreement  is  the  difference  l)etween 
the  maritet  value  of  the  residue  of  grantor's 
land  with  and  without  the  depot. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41.  Railroads,  §  178.] 

5.  Same  —  Covenants  and  Conditions  in 
Gbants. 

A  deed  conveying  land  to  a  railroad  com- 
pany in  consideration  of  its  agreement  to  estab- 
lish and  maintain  a  station  thereon,  and  pro- 
viding that  the  same  should  be  used  only  in 
connection  with  the  railroad  and  its  business, 
does  not  create  an  estate  on  condition  that  a 
station  shall  be  erected  and  maintained,  and  a 
failure  to  do  so  does  not  work  a  forfeiture  where 
the  property  is  uf^ed  by  the  railroad  company  In 
its  business  and  for  no  other  purpose. 

[E}d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  i  171.] 

6.  Deeds— Constbuction— Estates   on    Con- 
dition. 

A  deed  will  not  be  construed  to  create  an 
estate  on  condition,  unless  language  is  used 
clearly  indicating  that  purpose. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  §  356.] 

7.  Equitt— Pleading — Relief  Awabded. 

Though  plaintiff  asked  cancellation  of  a 
deed  to  which  he  was  not  entitled,  and  did  not 
ask  compensation  for  breach  of  an  agreement 
therein  to  which  he  was  entitled,  the  court,  un- 
der the  prayer  for  general  relief,  will  adjudge 
plaintiff  proper  compensation. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  §  1009.] 

8.  Limitation-  of  Actions  —  Wbittbn  Con- 
tbacts. 

Where  land  was  conveyed  to  a  railroad  com- 
pany in  consideration  of  its  agreement,  con- 
tained in  the  deed,  to  establish  and  maintain  a 
station  thereon,  an  action  for  breach  thereof 
was  not  l>arred  until  15  years  after  its  accrual. 

Appeal  from  Circuit  Court,  Henderson 
County. 

"Not  to  be  officially  reported." 

Action  by  John  Jesse  Baskett  against  the 
Louisville,  Henderson  &  St.  Louis  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  remanded. 

Teaman  &  Yeaman,  for  appellant  Clay  & 
Clay,  for  appellee. 

H0B80N,  J.  John  Jesse  Baskett  and  his 
father,  Jesse  Baskett,  executed  the  following 
deed:  "This  indenture  made  and  entered  Into 
6th  April,  1889,  between  Jesse  Baskett  and 
wife,  Mary  Baskett,  and  J.  J.  Baskett  and  his 
wife,  Ann  E.  Baskett,  of  Henderson  county, 
Ky.,  and  the  Louisville,  St  Louis  &  Texas 
Railway  Co.,  wltnesseth:  That  for  and  In 
consideration  of  the  agreement  of  the  said 
railway  company  to  establish  and  maintain  a  ' 
station  on  the  strip  of  land  hereinafter  de- 
scribed, the  said  grantors  hereby  sell  and 
convey  onto  the  said  railway  company  a 
strip  of  ground  on  the  southeast  side  of  said 
railway.  In  Henderson  county,  Ky.,  beginning 
at  the  point  where  the  line  of  said  railway 
crosses  the  line  between  Klmsey  and  the  said 
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Baskctts,  and  In  said  line  adjoining  the  right 
of  way  of  said  railway  company,  sixty  feet 
In  wldtb,  and  running  westwardly  oyer  the 
line  of  said  Basketts,  the  distance  of  twelve 
hundred  feet,  making  the  right  of  way  on  the 
southeast  side  of  the  center  of  the  railway 
track  one  hundred  feet  wide.  Instead  of  40 
feet,  as  heretofore,  for  the  distance  of  1,200 
feet  To  have  and  to  hold  unto  the  said 
railway  company,  their  successors  and  assigns 
forever,  to  be  used  In  connection  with  said 
railway  and  Its  business  and  for  no  other 
purpose.  All  claims  of  dower  and  homestead 
are  released.  Witness  our  hands  the  date 
first  written."  Afterwards  the  father,  Jesse 
Baskett,  died  leaving  the  son  as  bis  sole  heir 
at  law.  The  Louisville,  St  Louis  &  Texas 
Railway  sold  and  conveyed  all  Its  franchlBCS 
and  property  to  the  Louisville,  Henderson  & 
St  Louis  Railway  Ciompany;  but  neither 
company  established  or  maintained  a  station 
on  the  strip  of  land  described  In  the  deed. 
On  December  22,  1905,  John  Jesse  Baskett 
brought  this  suit  charging  that  the  sole  con- 
sideration of  the  conveyance  was  that  the 
railway  company  would  establish  and  main- 
tain a  station  on  the  land  conveyed,  and  that 
the  consideration  for  the  deed  had  wholly 
failed.  He  asked  that  the  deed  be  canceled. 
An  answer  was  filed  by  the  railway  com- 
pany, which  traversed  the  allegations  of  the 
petition  that  no  station  or  depot  was  ever 
established  or  maintained  on  the  land,  and 
pleaded  the  15-year  statute  of  limitation. 
Proof  was  taken,  and,  the  case  being  submit- 
ted, the  court  entered  a  Judgment  declaring 
that  the  strip  of  land  was  of  value  $800,  that 
the  consideration  for  the  deed  bad  wholly 
failed,  and  adjudging  that  the  defendant 
should  pay  to  the  plaintiff  $800  by  the  second 
day  of  the  next  term,  and  that  in  default  of 
this  the  deed  would  be  adjudged  canceled. 
At  the  next  term  of  the  court,  the  defendant 
having  failed  to  pay  the  $800,  the  court  ad- 
Judged  the  deed  canceled,  and  from  this 
Judgment  the  railway  company  appeals. 

The  proof  shows  that,  at  the  time  the  deed 
was  made  In  1880,  the  railway  company  was 
using  a  little  box  house  on  the  opposite  side 
of  the  track  for  the  depot  The  road  had 
then  not  long  been  In  operation,  and  the 
character  of  the  house  shows  that  It  was 
intended  only  as  a  temporary  expedient 
This  little  house  on  the  opposite  side  of  the 
track  is  still  used  by  the  railway  company 
as  a  depot  and  nothing  has  been  done  with 
the  strip  of  land,  except  that  It  Is  occasionally 
used  by  persons  to  place  there  logs  and  such 
like  things  intended  for  shipment  on  the  rail- 
way; and  wagons  also  drive  on  or  across 
it  In  going  to  and  from  the  station. 

The  proof  for  the  railway  company  Is  to 
the  effect  that  the  land  Is  necessary  for  its 
business;  that  It  has  been  used  by  It  as  Its 
business  required.  But  this  use  of  the  land 
Is  manifestly  not  that  contemplated  by  the 
conveyance.    The  purpose  of  the  conveyance, 


as  shown  by  the  face  of  the  Instrument,  no 
less  than  by  the  situation  of  the  parties  and 
the  surrounding  circumstances,  was  that  the 
railway  company  would  build  a  station  oi 
this  strip.  The  location  of  the  property  and 
the  railway  and  the  present  depot  are  sbowo 
on  the  following  plot: 


The  town  Is  a  place  of  about  400  people. 
Baskett  owned  a  considerable  tract  of  land 
which  he  was  selling  off  in  lots,  and  the  par- 
pose  in  deeding  the  strip  in  question  was 
to  have  a  depot  on  it  so  as  to  enhance  the 
value  of  the  lots  from  their  proximity  to  the 
station.  It  is  a  matter  of  common  knowledge 
that  after  1889  money  became  tighter  and 
tighter  until  the  panic  of  1893.  This  panic 
brought  about  the  failure  of  the  Lonisviile, 
St.  Louis  &  Texas  Railway  Company,  and 
this  may  account  for  the  fact  that  the  station 
was  not  built  within  a  reasonable  time  after 
the  deed  was  made.  When  the  new  company 
came  in,  no  attention  was  paid  to  the  matter, 
until  Baskett  complained,  due,  no  doubt  to 
the  fact  that  the  new  management  was  not 
apprised  of  the  obligation  to  build  a  station 
on  the  strip.  However  this  may  be,  limita- 
tion does  not  bar  the  action.    The  company 
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was  entitled  to  a  reasonable  time  to  comply 
with  Its  undertaking,  and  the  statute  did 
not  begin  to  run  against  Baskett  until  after 
the  Iai>8e  of  a  reasonable  time  for  this  pur- 
pose The  action  was  brought  In  a  little 
more  than  15  years  from  the  making  of  the 
deed  and  within  leas  than  15  years  from  the 
time  that  the  cause  of  action  accrued.  The 
railway  company  cannot  keep  the  land  and 
not  comply  with  Its  obligation  or  pay  Bas- 
kett damages  for  the  breach.  But  the  meas- 
ure of  damages  tx>  Baskett  Is  not  the  value 
of  the  land.  If  the  company  had  complied 
with  the  obligation,  he  might  hare  received 
a  benefit  therefrom  much  greater  or  much 
less  than  the  value  of  the  land,  and,  whether 
greater  or  less,  the  value  of  this  benefit  Is 
the  measure  of  compensation  to  which  he  Is 
entitled.  In  other  words,  the  measure  of 
compensation  Is  such  a  sum  as  will  reason- 
ably compensate  Baskett  for  what  be  has 
lost  by  the  breach  of  the  contract  by  the 
railroad  company.  If  the  railroad  company 
ahonld  now  build  a  station  on  the  strip,  the 
measure*  of  damages  will  -be  compensation 
for  the  loss  already  sustained.  If  the  com- 
pany does  not  build  a  station  and  maintain 
It,  the  measure  of  damages  is  laid  down  In 
Louisville,  etc..  Railway  Co.  v.  Whipps,  118 
Ey.  121,  80  S.  W.  607. 

There  Is  neither  allegation  nor  proof  of 
any  fraud  in  the  obtaining  of  the  deed.  It 
contains  no  language  importing  that  the  grant 
should  be  void  if  the  station  is  not  estab- 
lished or  maintained.  The  only  limitation  in 
the  deed  Is  that  the  lot  Is  to  be  used  in  con- 
nection with  the  railroad  and  its  business, 
and  for  no  other  purpose.  The  deed  is  made 
In  consideration  of  the  agreement  of  the  rail- 
road company  to  establish  and  maintain  a 
station  on  this  strip  of  land ;  but,  if  the  con- 
sideration Is  not  paid,  the  deed  will  not  be 
canceled  where  the  property  Is  used  by  the 
railroad  company  In  Its  business  and  for  no 
other  purpose.  CJompensation  will  be  simply 
adjudged  for  the  breach  of  the  agreement 
OarroU  Co.  v.  Oallatln  Academy,  104  Ky. 
624.  47  S.  W.  617.  There  is  nothing  in  the 
deed  from  which  a  condition  may  be  infer- 
red, for  a  deed  will  not  be  construed  to  cre- 
ate an  estate  on  condition,  tmless  language 
is  used  clearly  Indicating  such  a  purpose. 
Although  the  plaintllC  asked  the  cancella- 
tion of  the  deed,  and  did  not  ask  compensa- 
tion for  the  breach  of  the  agreement  to  build 
and  maintain  a  station  on  the  strip  of  ground 
conveyed,  the  court,  under  the  prayer  for 
general  relief,  will  adjudge  the  plaintllC  such 
relief  as  he  is  entitled  to;  but  as  the  parties 
have  not  prepared  their  case  on  the  Idea  that 
compensation  for  breach  of  agreement  might 
l>e  allowed,  and  the  proof  before  us  la  In- 
sufficient to  enable  us  to  enter  intelligently 
a  Judgment  that  will  do  Justice  between  them, 
on  the  return  of  the  case  to  the  circuit  court, 
an  opportunity  will  be  allowed  both  parties 
to  take  further  proof,  and.  If  either  party 
demands  It,  a  Jury  trial  may  be  had  to  as- 


sess the  damages  for  the  breach  by  the  rail- 
road company  of  the  agreement  While  the 
deed  uses  the  word  "station,"  the  meaning 
of  the  parties  evidently  is  that  the  railroad 
was  to  establish  and  maintain  Its  station  or 
depot  on  the  strip  of  ground,  and,  the  cause 
of  action  being  based  upon  a  deed  accepted 
by  the  railroad  company,  the  action  Is  not 
barred  until  15  years  after  the  cause  of  action 
accrued.  Elliott  v.  Sauftlely,  80  Ky.  52,  11 
S.  W.  200. 

Judgment  reversed,   and  cause  remanded 
for  further  proceedings  consistent  herewith. 


DAVIS  et  aL  v.  7ANCT. 
(Court  of  Appeals  of  Kentudty.    Oct.  22,  1907.) 

Deeds— Yauditt—Fsaud. 

A  deed  of  property  obtained  by  a  son  of 
bis  mother  for  an  madeqnate  consideration,  by 
bis  misrepreientation  that  there  was  a  lien 
thereon  for  a  sum  she  was  unable  to  pay,  will 
be  set  aside,  even  though  he  did  not  know  the 
statement  to  Im  untrue. 

[Ed.  Note.— For  cases  in  i>oint,  see  Cent  Dig. 
vol.  16,  Deeds,  f|  165,  166.  174,  177,  178.] 

Appeal  from  Circuit  Court  Pulaski  County. 

"Not  to  be  officially  reported." 

Action  by  Ollle  Taney  against  Sallie  Davis 
and  another.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

Sharp,  Bethnnun  ft  Cooper,  for  appellants. 
A.  J.  Crawford  and  T.  Z,  Morrow,  for  appel- 
lee. 

HOBSON,  3.  On  April  19,  1001,  Ollle 
Yancy  and  her  husband  executed  a  deed  by 
which  they  conveyed  to  SalUe  Davis,  the 
wife  of  her  son  Albert  Davis,  a  lot  owned 
by  her  in  Somerset  Ky.  On  June  11,  1004, 
she  brought  this  suit  against  her  son  and  his 
wife  to  set  aside  the  deed  on  the  ground. 
In  substance,  that  it  had  been  obtained 
from  her  by  fraud  and  imposition.  Her 
husband  died  after  the  making  of  the  deed 
and  before  the  bringing  of  the  suit  He 
was  her  second  husband,  and  not  the  father 
of  Albert  Davis.  The  defendants  by  their 
answer  denied  the  allegations  of  the  peti- 
tion. Proof  was  taken,  and  on  final  hearing 
the  circuit  court  adjudged  the  plaintilt  the 
relief  sought ;  and  from  this  Judgment  the 
defendants  appeal. 

The  parties  are  negroes.  The  plalntltF, 
Ollle  Yancy,  cannot  read  or  write.  At  the 
time  the  deed  was  made  she  was  living  with 
her  second  husband  In  Tennessee,  and  mnde 
the  deed  upon  certain  representations  made 
to  her  by  her  son.  There  was  a  mortgage  on 
the  lot  for  $126  which  she  had  executed  to 
defend  him  on  a  charge  of  myrder.  He  rep- 
resented to  his  mother  that  the  city  bad 
made  certain  Improvements  in  the  street  and' 
that  for  this  there  was  a  Hen  on  the  prop- 
erty for  $200  or  $300,  and  that.  If  she  did 
not  make  the  deed  to  him,  the  lot  would  be 
sold,  and  she  would  get  nothing  for  It  She 
did  not  have  the  means  to  pay  off  a  Hen  for 
$200  or  $300,  so  she  conveyed  the  property 
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In  consideration  of  bis  paying  ber  $123.  Sbe 
tbongbt  tbe  deed  was  made  to  blm,  bnt  it 
was  made  to  bis  wife.  It  was  also  agnreed 
between  bim  and  ber  tbat  sbe  was  to  bave 
a  bome  in  tbe  property  as  iong  as  sbe  lived, 
but  tbis  was  not  expressed  in  tbe  deed.  Tbe 
property  at  that  time  was  worth  $000  or 
$800.  There  was  a  iien  on  it  for  about  $B0 
for  street  improvements.  TbIs  slie  could  have 
paid,  and  would  have  paid,  if  she  bad  known 
that  the  lien  only  amounted  to  that  much. '  Al- 
bert Davis,  tbe  son,  is  50  years  old.  Tbe  moth- 
er evidently  does  not  know  her  age,  but  sbe 
must  be  somewhere  near  70.  Sbe  had  other 
children,  and  there  was  nothing  in  the  trans- 
action to  indicate  an  intention  on  ber  part  to 
make  an  advancement  to  Albert  Shei  was 
living  at  some  distance  from  the  property, 
and  evidently  made  tbe  deed  uAder  a  misap- 
prehension. The  relation  between  mother 
and  son  is  one  of  peculiar  confidence.  A 
deed  from  a  mother  to  her  son  upon  Inade- 
quate consideration  must  be  viewed  with  sus- 
picion where  there  was  no  intention  to  make 
an  advancement.  Tbe  consideration  for  tbis 
deed  is  so  inadequate  as  to  raise  a  pre- 
sumption tbat  it  must  have  been  obtained  by 
some  means  not  appearing  on  the  face  of  the 
deed.  While  tbe  evidence  Is  conflicting,  the 
circumstances  sustain  the  mother's  state- 
ment of  tbe  transaction,  and  the 'circuit  court 
properly  set  it  aside.  Tbe  son  had  made 
some  improvement  on  tbe  property,  but  tbe 
bouse  be  built  burned  pending  tbe  action, 
and  he  received  tbe  insurance.  The  court 
adjudged  bis  wife  a  lien  on  the  lot  for  tbe 
$125  she  had  paid.  Tbis  fully  protected  her, 
and  was  the  only  relief  she  was  entitled  to 
under  tbe  proof.  While  the  mere  inadequacy 
of  the  consideration  may  not  be  alone  a  suffi- 
cient ground  for  setting  aside  an  executed 
contract,  this  fact,  when  coupled  with  Impo- 
sition, is  always  held  sufficient  If  Alt>ert 
Davis  stated  to  bis  mother  tbat  to  be  a  fact 
which  be  did  not  know  to  be  a  fact  and  tbns 
obtained  from  ber  tbe  deed,  be  cannot  be 
allowed  to  retain  tbe  fruits  of  tbe  misrepre- 
sentation upon  tbe  ground  that  he  did  not 
know  the  statements  to  be  untrue.  If  be 
misled  bis  mother  as  to  the  truth,  and  thus 
obtained  a  deed  from  ber  which  he  would  not 
otherwise  have  obtained,  he  must  surrender 
the  advantage  which  be  thus  gained  by  bis 
own  misstatement  however  Innocent 
Judgment  affirmed. 


MARTIN  v.  FERGUSON. 
(Court  of  Appeals  of  Kentucky.    Oct  15,  1907.) 

Evidence— PabOl  Evidence— Wbitinqs  Ool- 

latebal  to  issues. 

Where  the  court  struck  out  so  much  of 
the  pleading  as  set  up  a  written  contract,  which 
was  introduced  merely  as  matter  of  evidence, 
parol  evidence  was  admissible  to  stiow  a  mistake 
In  the  contract,  without  a  plea  of  fraud  or  mis- 
take. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
■oL  ~  "  *         "' 


VOL  20,   Evidence,  t  1862.] 


"Not  to  be  officially  reported-" 

On  petition  for  rehearing.    Overroled. 

For  former  opinion,  see  103  S.  W.  257. 

nOBSON,  J.  Tbe  written  contract  was  In- 
troduced merely  as  a  matter  of  evidence.  It 
was  therefore  proper  that  parol  evidence 
should  be  admitted  to  show  tbat  tbe  writing 
did  not  express  the  real  contract  without  a 
plea  of  fraud  or  mistake.  Tbe  court  struck 
out  so  much  of  the  pleading  as  set  up  tbe 
written  contract.  When  this  was  done,  there 
was  no  opportunity  for  appellee  to  plead 
fraud  or  mistake  in  the  writing,  or  to  plead 
to  it  at  all.  In  such  cases  parol  proof  may 
be  admitted  to  show  a  mistake  in  the  writing 
without  a  plea  of  fraud  or  mistake.  See 
Puff  V.  Puff  (decided  Oct  2,  1907)  104  S.  W. 
332.  In  tbe  case  at  bar,  under  tbe  evidence 
tbe  writing  did  not  truly  express  tbe  contract 
between  tbe  parties,  due,  no  doubt,  to  the 
fact  that  they  did  not  have  In  mind  at  the 
time  tbe  contingency  that  the  purchaser 
might  fail  to  pay  for  tbe  property ;  and  tbis 
is  so  manifest  tbat  it  must  be  presumed  tbat 
tbe  contract  was  so  drawn  by  mistake. 
Judge  Bush  had  proposed  to  buy  tbe  bouse 
for  $10,000.  Tbe  bouse  contained  the  mirrors. 
He  did  not  pay  for  tbe  bouse,  and  when  the 
bouse  came  back  to  tbe  vendor  the  mirrors 
should  have  come  with  it  It  is  obvious  from 
tbe  evidence  tbat  there  was  no  sale  of  the 
mirrors  apart  from  tbe  bouse.  The  court 
must  try  the  case  upon  tbe  record. 

Petition  overruled. 


PRYSB  et  al.  v.  LOUISVILLE  &  A.  R.  CO. 
(Court  of  Appeals  of  Kentucky.    Oct.  16,  1907.) 

1.  Appeal— Review — Pbeshmptions. 

It  will  not  be  assumed  that  tbe  Jnry 
violated  an  instruction. 

[Ekl.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  $  3757.] 

2.  Eminent    Domain— Railroads— Right   or 
Way — Additional  Sebvitude  in  Stbeet. 

Prior  to  Act  April  5,  1893  (Acts  1893.  p. 
699,  c.  171,  §  187,  subd.  5),  providing  that  a 
railroad  shall  not  be  constructed  on  any  street 
or  alley  until  compensatioa  is  made  therefor  to 
the  owner  of  the  property  adjoining  such  street 
or  alley  and  opposite  where  the  road  is  to  be 
constructed,  the  construction  of  a  railroad  over 
and  along  the  streets  of  a  town  or  city  was 
not  a  new  servitude  or  burden  for  which  the 
owner  of  the  fee  of  property  abutting  on  the 
street  was  entitled  to  compensation. 

[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  18,  ESminent  Domain,  f{  a04r-311.] 

Appeal  from  Circuit  Court,  Lee  County. 

"Not  to  be  officially  reported." 

Action  by  S.  B.  Pryse  and  others  againat 
tbe  Louisville  &  Atlantic  Railroad  Company. 
Judgment  for  defendant,  and  plaintiffs  ap- 
peal.    Affirmed. 

E.  E.  Hogg,  Wm.  Cromwell,  and  Hazel- 
rlgg,  Cbenault  &  Hazelrlgg,  for  appellants. 
W^allace  &  Harris,  Chester  A.  Oourley,  and 
Gourley  &  Roberts,  for  appellee. 
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NUNN,  J.  Appellants,  the  wife  and  chil- 
dren of  Thomas  Pryse,  with  whom  they  lived 
In  the  town  of  BeattyvUle  prior  to  the  year 
1800,  purchased  the  property  upon  which 
they  resided  from  one  Darld  Pryse,  who  ex- 
ecuted a  title  bond  to  the.  wife  and  children, 
appellants,  In  the  year  1890.  In  the  year 
1892,  the  Winchester  &  BeattyvUle  Railroad 
Company  constructed  a  railroad  Into  the 
town  and  through  the  property  of  appellants. 
Before  passing  through  this  property,  it,  by 
written  contract  executed  by  Thomas  Pryse, 
the  husband  and  father  of  appellants,  obtain- 
ed permission  to  construct  the  road  for  the 
consideration  of  $200,  represented  by  bonds 
of  the  railroad  and  other  considerations  not 
necessary  to  mention.  This  railroad  was  con- 
veyed to  the  BeattyvUle  &  Cumberland  ftap 
Railroad  Company,  and  after  this  it  was  con- 
veyed to  appellee.  Appellants  brought  this 
action  against  appellee  to  recover  damages 
for  the  trespass  upon  their  property.  Ap- 
pellee answered  denying  the  trespass  and 
damages  alleged,  and  set  up  the  contract, 
made  with  the  husband  and  father,  above 
referred  to,  and  made  their  answer  a  cross- 
petition  against  him.  Appellants  objected 
to  this  cross-petition,  and  moved  to  strike 
all  matter  with  reference  thereto  from  the 
answer,  which  was  overruled.  Thomas  Pryse 
answered  this  cross-petition  and  set  up  many 
matters  showing  a  failure  on  the  part  of  the 
railroad  company  to  perform  Its  part  of  the 
-obligations  assumed  In  the  contract  We 
deem  It  unnecessary  to  refer  to  this  matter 
In  detail,  as  Thomas  Pryse  has  not  appeal- 
ed from  the  Judgment.  We  will  say,  how- 
ever, that  errors  were  committed  to  his  preju- 
dice. On  the  trial  of  the  issues  between  ap- 
pellants and  appellee  the  jury  rendered  a  ver- 
dict In  behalf  of  appellants  for  the  sum  of 
1200,  and  required  Thomas  Pryse  to  pay  the 
cost. 

Appellants  make  no  serious  objections  to 
instmctlon  No.  1.  The  other  Instructions 
read  as  follows:  "No.  2.  The  court  instructs 
the  jury  that.  If  they  believe  from  the  evi- 
dence that  the  right  of  way  of  the  defendant 
company  is  over  or  upon  any  portion  of  any 
lands  belonging  to  the  plaintiff,  then  they 
ought  to  find  for  the  plaintifT,  the  value  of 
such  portion  of  said  land  at  the  time  the 
same  was  appropriated  by  defendant,  or 
Its  predecessors.  If  any  such  portion  was 
appropriated,  and  such  damages,  if  any,  re- 
sulting to  the  adjacent  lands  in  the  condition 
they  were  at  said  time,  considering  the  pur- 
pose for  which  said  land  was  taken,  If  any 
was  taken,  less  the  value,  if  any,  of  the  ad- 
vantages and  benefits  that  would  or  have 
accrued,  If  any,  to  such  adjacent  lands  from 
the  prudent  and  careful  construction  and 
operation  of  the  railroad  owned  by  the  de- 
fendant and  its  predecessors  over  the  same, 
If  any  portion  thereof  was  constructed  or 
operated  thereover,  with  interest  on  such 
amotmt,  if  any,  from  the  time  the  same  was 
appropriated,  If  it  was  appropriated,  to  tills 


date,  not  however  exceeding  the  sum  of 
$8,000,  the  sum  claimed  in  the  petition; 
should,  however,  the  jury  find  in  favor  of 
plaintiff  in  any  sum  exceeding  $200,  with 
interest  thereon  from  the  29th  day  of  June, 
1892,  to  this  date,  then  for  such  excess,  if 
any,  they  wUl  find  in  favor  of  the  defendant 
company  and  against  the  defendant  Thomas 
Pryse;  and  should  they  find  in  favor  of  the 
plaintiff  and  against  the  defendant  company 
In  the  sum  equal  to  $2,000,  with  interest 
from  the  29th  day  of  June,  1892,  untU  this 
date,  then  they  should  find  th'e  cost  of  this 
action  against  the  defendant,  Thomas  Pryse. 
No.  3.  The  court  Instructs  the  jury  that  if 
they  believe  from  the  evidence  that  the  rail- 
road tracks  of  the  defendant  company  over 
the  land  In  controversy  are  upon  the  public 
street,  alley,  highway,  road,  or  passway,  they 
will  find  for  the  defendant  company.  No.  4. 
The  court  instructs  the  jury  that  the  defend- 
ant company  Is  not  liable  to  the  plaintiffs  for 
the  value  of  any  portion  of  said  land  in 
controversy  that  was  a  public  street,  alley, 
highway,  road,  or  passway,  if  any  portion  of 
said  land  was  a  public  street,  alley,  highway, 
road,  or  passway." 

Under  instruction  No.  2  the  court  gave  the 
correct  law  to  the  jury  in  so  far  as  It  was 
applicable  to  appellants  and  appellee,  but 
erred  to  the  prejudice  of  Thomas  Pryse  In 
authorizing  judgment  over  against  him  for 
any  sum.  But  it  cannot  be  assumed  that  the 
Jury  violated  the  Instruction  and  reduced 
the  amount  to  which  appellants  were  entitled 
to  recover  by  reason  of  the  error  committe'l 
against  Thomas  Pryse.  We  must'  assume 
that  the  jury  fixed  the  amount  which,  under 
their  oaths,  they  considered  appellants  were 
entitled  to  under  the  evidence;  and  the 
amount  fixed  agrees  with  the  preponderance 
of  the  evidence. 

Instructions  No.  3  and  4  gave  the  correct 
law  to  the  jury  as  it  existed  in  this  state 
prior  to  the  5th  day  of  April,  1803  (Acts  1893, 
p.  699,  c.  171,  f  187,  subd.  5).  Prior  to  that 
time,  this  court  had  decided  in  many  cases 
that  the  construction  of  a  railrpad  over  and 
along  the  streets  of  a  town  or  city  was  not 
a  new  servitude  or  burden  on  the  use  to 
which  the  street  was  originally  dedicated; 
and  that  the  owner  of  the  fee  could  not  re- 
sist the  construction  of  a  railroad  upon  the 
street,  nor  was  he  entitled  to  any  compensa- 
tion for  this  new  use.  See  the  case  of  Du- 
laney  v,  L.  &  N.  K.  Co.,  100  Ky.  628,  38  S. 
W.  1050,  and  the  many  cases  there  cited. 
However,  on  the  5th  day  of  April,  1893,  the 
general  assembly  enacted  a  statute  with  ref- 
erence to  construction  of  railroads,  and  used 
the  following  language,  to  wit:  "But  such 
road  shall  not  be  constructed  upon  any  street 
or  alley  until  compensation  shall  be  made  by 
the  corporation  therefor  to  the  owner  of  the 
property  adjoining  such  street  or  alley,  and 
opposite  where  such  road  is  to  be  constructed, 
either  by  agreement  or  in  the  manner  provid- 
ed by  law."    According  to  the  evidence,  ap- 
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pellee  received  permission  from  ttae  city  coun- 
cil of  Beattyville  to  construct  its  road  npou 
the  street  abutting  upon  the  property  of  ap- 
pellants. Only  a  small  portion  of  land  of 
appellants  outside  of  the  street  was  taken 
for  tbe  construction  of  tbe  railroad. 

For  these  reasons,  tlie  judgment  of  tbe 
lower  court  is  affirmed. 


FULLER  T.  KEESEE  et  al. 
(Court  of  Appeals  of  Kentudty.    Oct.  16,  1907.) 

1.  EVIDXNCK  —  SBOONDABX      EVIOENOK  —  LOST 

INBTBUUENT. 

Where  a  deed  is  proved  to  Lave  been  ex- 
ecuted and  thereafter  lost  before  being  recorded, 
secondary  proof  of  its  contents  is  admiusibie. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {{  580-594.] 

2.  EJECTMSMT— AOTIOHB— QUISTION  rOB  JUBT. 

In  an  action  to  recover  land,  evidence  con- 
sidered, and  held  sufficient  to  go  to  the  jury  on 
the  question  of  plaintiff's  title. 
8.  Adv£B8e  Possession— E2XTKNT  or  Posses- 
sion. 

Where  one  enters  on  land  without  shadow 
of  title,  he  gains  possession  by  adverse  occu- 
pancy only  of  so  much  of  the  land  as  he  clears 
or  incloses. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  1,  Adverse  Possession,  {  542.] 

4.  Public  Land— Abandoned  Subvet— Sub- 
sequent Patent — Evidence. 

One  cannot  set  up  an  atiandoned  survey 
not  carried  into  grant  against  a  subsequest 
patent  to  others. 

5.  Ejectuent— Evidence— Bubden  or  Psoor. 

In  an  action  to  recover  land,  held  under  a 
patent,  tbe  burden  is  on  plaintiS  to  show  that 
the  land  in  suit  is  not  within  the  exceptions  of 
the  patent. 

[Bid.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol  17,  Ejectment,  |S  238-245.] 

6.  Pleading — Settino  Out  Evidence. 

A  party  is  not  required  to  plead  his  evi- 
dence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  <  31.] 

Appeal  from  Circuit  Court,  Pike  County. 

«'Not  to  be  officially  reported." 

Action  by  Ira  C.  Fuller  against  Hi  Keesee 
and  another.  Judgment  for  defendants,  and 
plaintiff  appeals.    Reversed. 

James  M.  Roberson,  Roscoe  Vanover,  and 
Jno.  F.  Butler,  for  appellant  Tork  &  John- 
son, for  appellees. 

HOBSON,  J.  Ira  0.  Fuller  brought  tbls 
suit  against  HI  Keesee  and  Dixie  Keesee,  his 
wife,  to  recover  a  tract  of  200  acres  of  land 
in  Pike  county.  The  defendants  by  their 
answer  put  in  issue  the  plaintiff's  title  to  tbe 
land,  alleged  title  In  Dixie  Keesee,  and 
pleaded  tbe  15-year  statute  of  limitation. 
The  case  was  tried  before  a  jury,  who  found 
for  the  defendants,  and,  the  plaintiff's  mo- 
tion for  a  new  trial  having  been  overruled, 
he  appeals. 

The  plaintiff  showed  that  tbe  land  in  con- 
troversy is  within  a  patent  issued  September 
12,  1871,  to  Corley,  Smith  &  Co.  for  131,000 
acres  less  09,400  acres  of  previously  patented 
land  which  was  excluded  from  tbe  patent. 


The  plaintiff  showed  that  William  Corley,  A. 
F.  Bauin.  and  Will  M.  Smith  surveyed  tbe 
land  and  had  it  patented  to  them  In  tbe 
name  of  Corley,  Smith  &  Co.  He  also  read 
In  evidence  a  deed  of  date  January  14,  1873, 
from  A.  F.  Baum  and  Wm.  M.  Smith,  where- 
by they  conveyed  to  Brwin  T.  Gillespie  an 
undivided  fourth  interest  in  tbe  land,  also  a 
deed  from  OlUesple  and  wife  to  blm  of  date 
April  17,  1873,  whereby  they  conveyed  this 
undivided  interest  to  blm.  He  then  read 
in  evidence  a  partition  proceeding  had  in 
Pike  county  court  in  the  year  1888,  In  which 
the  patent  land  was  divided  between  bim  and 
tbe  otber  joint  owners,  and  the  200  acres  in 
controversy  was  set  apart  to  bim.  The  pro- 
ceedings showed  that,  after  the  report  of 
pai^ltion  Iiad  been  conflrmed,  tbe  court  or- 
dered deeds  made  pursuant  thereto ;  that  the 
deeds  were  made,  were  produced  in  court, 
and,  having  Iieen  examined  by  the  court,  were 
ordered  to  the  proper  office  for  record.  The 
plaintiff  testlfled  that  be  bad  not  bad  his 
deed  recorded;  that  be  bad  been  unable  to 
find  It,  and  did  not  know  what  bad  become  of 
it  On  this  proof  the  defendants  Insisted  that 
a  peremptory  instruction  should  have  been 
given,  the  jury  to  find  for  them,  but  we 
think  that  ttae  circuit  court  properly  refused 
to  do  tbls.  There  was  sufficient  evidence 
that  the  partition  deed  bad  been  lost  to  ad- 
mit the  proof  of  its  contents.  The  record 
of  tbe  proceeding  was  read,  and  this  showed 
that  the  deed  was  made;  so  tbe  existence 
of  the  deed  was  indubitably  established. 
The  deed  from  two  of  the  patentees  for  the 
undivided  fourth  of  the  land  followed  by  tbe 
partition  proceeding  was  sufficient  to  make 
out  a  prima  facie  case  when  it  was  shown 
that  the  land  in  controversy  was  not  within 
tbe  exclusions  of  the  patent;  and,  while  tbe 
proof  introduced  by  the  plaintiff  on  this  ques- 
tion was  not  conclusive,  it  was  sufficient  to 
SD  to  tbe  jury. 

Tbe  defendants  showed  that  Dixie  Keesee 
was  tbe  daughter  of  Joseph  M.  Davis,  wtio  in 
1897  had  made  to  her  a  deed  for  tbe  land, 
that  about  25  years  ago  Joseph  M.  Davis 
set  up  claim  to  all  tbe  land  lying  on  Peter 
Fork  of  Blackberry  Creek,  and  that  he 
claimed  to  run  with  tbe  top  of  tbe  ridge  oppo- 
site tbe  mouth  of  Peter  Fork  around  to  tbe 
bead  of  tbe  stream,  and  then  back  with  tbe 
ridge  to  tbe  cliffs  on  tbe  opposite  side  of 
Peter  Fork  at  its  moutiL  They  also  showed 
that  17  or  18  years  ago  be  bad  a  tenant  who 
built  a  bouse  just  over  tbe  line  of  this 
tract,  and  made  a  small  clearing  upon  it 
near  tbe  mouth  of  Peter  Fork.  At  anotb» 
time  another  clearing  was  made  higher  up  on 
Peter  Fork  of  a  few  acres,  but  aside  from 
these  two  small  clearings  there  was  no  actual 
possession  of  tbe  land  in  Joseph  M.  Davis. 
The  witnesses  united  in  saying  that  he  laid 
claim  to  the  land,  and  that  be  claimed  with 
tbe  top  of  tbe  ridge  all  around.  They  also 
speak  of  there  being  some  marked  trees  along 
on  tbe  ridge,  but  no  one  testlfles  that  tluse 
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trees  were  marked  as  the  boundary  of  Da- 
vis' claim.  On  the  other  hand  the  proof  Is 
that  these  trees  were  marked  as  the  boimda- 
rles  or  lines  of  other  surveys.  As  far  as 
the  proof  shows,  Davis  himself  at  no  time 
lived  on  the  land.  There  Is  some  proof  that 
the  settlement  at  the  mouth  of  Peter  Fork 
was  continuously  occupied  by  tenants  of  Da- 
vis until  about  four  years  before  this  suit 
was  brought,  when  the  house  was  torn  down. 
Peter  Fork  is  a  stream  of  some  length,  and 
the  boundary  to  which  Joseph  M.  Davis  laid 
claim  Inclosed  within  it  a  number  of  patents 
to  other  parties.  To  say  that  he  held  in  ad- 
verse possession-  all  the  land  In  this  great 
boundary  by  simply  laying  claim  to  run  with 
tlie  top  of  the  cliffs  would  be  to  Ignore  the 
reasons  for  the  rule  protecting  the  bona  fide 
occupants  of  land  who  hold  it  in  adverse  pos- 
aession.  He  bad  so  far  as  the  record  shows 
no  shadow  of  title,  and  he  gained  possession 
only  of  so  much  of  the  land  in  controversy 
as  he  cleared  or  enclosed.  See  Kountze  v. 
Hatfield,  99  8.  W.  262,  30  Ky.  Law  Rep.  .592. 
His  daughter,  Dixie  Keesee,  by  Jhe  deed  from 
bim.  took  only  such  title  as  he  had.  In  lieu 
of  the  instruction  which  the  court  gave  on  ad- 
verse possession,  the  court  should  have  in- 
structed the  jury  that  they  should  find  for 
the  defendants  as  to  so  much  of  tbe  land  as 
they  and  Joseph  M.  Davis  by  themselves  or 
their  tenants  had  cleared  or  Inclosed  and  held 
In  adverse  possession  for  15  years  before 
the  bringing  of  the  action.  The  persons  who 
made  the  clearings  and  built  tbe  cabin  refer- 
red to  were  simply  trespas.sers  on  the  land. 
It  is  manifest  that  they  did  not  hold  to  the 
top  of  the  cliffs  on  either  side  of  Peter 
creek  and  around  to  its  head  or  enter  for  tbe 
purpose  of  taking  possession  to  the  extent 
of  tills  boundary.  They  did  not  claim  to*  the 
boundaries  of  tbe  200  acres  in  controversy; 
aud,  being  trespassers  without  color  of  titles 
tbelr  possession  was  confined  to  the  land 
they  cleared  and  bad  actually  In  possession. 

The  defendants  were  allowed  to  show  In 
evidence  that  Jacob  Blackburn  in  1894  had 
filed  an  affidavit  in  Pike  county  court  show- 
ing that  he  had  made  a  survey  of  the  land 
and  had  obtained  a  land  warrant  for  it  in 
the  year  1860  or  1861,  and  on  this  affidavit  bad 
then  obtained  another  order  of  survey  for 
the  land.  The  defendants  In  no  way  connect 
themselves  with  Jacob  Blackburn.  If  he,  In 
fact,  made  a  survey  In  1861,  he  had  for  many 
years  apparently  abandoned  it  He  bad  not 
carried  It  into  grant  He  had  moved  away, 
and  could  not  set  up  his  abandoned  survey 
against  the  subsequent  patent  of  Corley, 
Smith  &  Co.  He  was  not  a  party  to  tbe  suit, 
and  no  rights  that  he  has  passed  to  the  de- 
fendants or  to  Joseph  M.  Davis  under  whom 
they  claimed.  Tbe  record  was  Incompetent, 
and  should  not  have  been  admitted  for  any 
purpose. 

The  burden  is  on  the  plaintiff  to  show  that 
tbe  land  he  sues  for  is  not  within  tbe  excep- 
tions of  the  patent;  but  In  a  suit  like  this  he 


need  not  so  aver  In  the  petition,  as  he  Is  not 
required  to  plead  his  evidence. 

Judgment   i-eversed,   and   cause   remanded 
for  a  new  triaL 


WELDON  &  HELD  v.  FINLET. 
(Court  of  Appeals  of  Kentucky.    Oct.  17,  1907.) 

1.  Pleading — Answer— Failube  to  File  in 
Time— Excuse— SurFiciENCY. 

An  affidavit  accompanying  an  answer  filed 
after  the  time  limited,  which  avers  tliat  defend- 
ant resided  10  miles  from  the  courthouse,  that 
for  more  than  five  years  before  the  commence- 
ment of  the  action  an  attorney  bad  represented 
him  in  all  cases,  that  he  had  made  three  trips 
to  consult  the  attorney  in  regard  to  the  case, 
and  that  the  attorney  had  been  absent  from  tbe 
city,  is  sufficient  to  warrant  the  court,  in  its 
discretion,  to  consider  the  excuse  for  the  delay 
sufficient  within  Civ.  Code  Prac.  §  3U7a,  subsec. 

3,  authorizing  tbe  court  to  permit  the  filing  of  a 
pleading  after  rule  day  on  sufficient  excuse 
being  given  for  the  delay. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleadmg,  {  175.] 

2.  Appeal  —  Habhless  Ebbob  —  Faxlube  to 

ClIAROE. 

Where,  in  an  action  by  an  attorney  for 
legal  service  and  expenses,  the  jury  found  that 
there  was  no  contract  of  employment,  the  failure 
to  submit  the  question  of  the  right  to  recover 
expenses  was  not  prejudicial. 

[Ed.  Note.— For  cases  in  point,  sec  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  {f  4225-4230.] 

8.  Attobnet  and  Client— Contract  of  Em- 
ployment—Evidence— Sufficiency. 

In  an  action  by  an  attorney  for  legal  serv- 
ices rendered  under  an  alleged  employment,  evi- 
dence examined  and  held  to  warrant  a  finding 
that  there  was  no  contract  of  employment  pre- 
cluding a  recovery. 

4.  Appeal— Vebdiot— Conclusiveness. 

A  verdict  on  conflicting  evidence  and  not 
fiagrantly  against  the  weight  of  the  evidence 
will  not  be  disturbed  on  appeal. 

Appeal  from  Circuit  Court,  Whitley  Coun- 
ty- 

"Not  to  be  officially  reported." 

Action  by  Weldon  &  Held  against  Henry 
Flnley.  From  a  Judgment  for  defendant, 
plaintiffs  appeal.    Affirmed. 

Johnson  &  Snyder,  for  appellants.  Tye  & 
Denham,  for  appellee. 

CLAY,  C.  This  action  was  instituted  in 
the  Whitley  circuit  court  by  appellants,  Wel- 
don &  Held,  attorneys  at  law,  to  recover  the 
sum  of  $600  for  legal  services  rendered  and 
expenses  Incurred  in  the  defense  of  aj)pel- 
lee's  son,  J.  W.  Flnley,  under  an  alleged  em- 
ployment by  appellee  through  his  agent,  J. 
N.  Sharp.  After  issue  was  Joined,  the  case 
was  submitted  to  a  jury  which  returned  a 
verdict  in  favor  of  appellee.  From  an  order 
refusing  a  new  trial  this  appeal  Is  prosecuted. 

The  first  error  assigned  is  that  the  trial 
court  abused  its  discretion  in  allowing  ai>- 
peiiee's  answer  to  be  filed.  The  summons 
was  served  on  appellee  In  Whitley  county  on 
March  6,  1905.  Ills  answer  was  due  at  the 
April  rule  day,  which  was  April  3,  but  was 
not  then  filed.    The  next  rule  day  was  May 
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Ist,  but  no  answer  was  then  filed.  The  Whit- 
ley circuit  court  began  on  the  Becond  Monday 
In  May.  On  the  following  day  appellee's  an- 
swer was  filed  In  open  court,  accompanied  by 
an  afadarlt  In  which  be  gave  reasons  for  bis 
delay.  The  court  thereupon  permitted  the 
answer  to  be  filed.  Tbe  substance  of  the  af- 
fidavit was  that  appellee  resided  10  miles 
from  tbe  courthouse;  that  for  more  than 
five  years  before  the  commencement  of  this 
action  J.  N.  Sharp  had  represented  appellee 
In  all  cases,  and  that  by  reason  of  that  fact, 
If  for  no  other,  was  better  able  to  represent 
appellee  than  any  other  attorney  of  tbe 
court ;  that  be  bad  made  three  trips  to  Wil- 
liamsburg for  tbe  express  purpose  of  seeing 
the  said  Sharp  and  consulting  bim  in  regard 
to  tbe  case  then  pending,  but  that  on  each 
and  all  of  said  trips  tbe  said  Sbnip  was  ab- 
sent from  his  office  and  from  the  city  of  Wil- 
liamsburg. Counsel  for  appellants  contend 
that  this  affidavit  did  not  show  sufficient  ex- 
cuse for  appellee's  delay.  Subsection  3  of  sec- 
tion 367a  of  the  Civil  Code  of  Practice,  which 
Is  a  part  of  tbe  practice  act  embraced  in 
chapter  122,  p.  272,  Acta  1902,  is  as  follows : 
"At  the  first  rule  day  after  tbe  summons  has 
been  served  ten  days  In  tbe  county,  or  twenty 
days  in  any  other  county,  tbe  defendant  so 
served  shall  file  his  answer,  or  other  plea  he 
may  have,  whether  of  law  or  of  fact  On  the 
next  rule  day,  the  opposite  party  shall  file 
his  reply  or  other  plea  he  may  have,  wheth- 
er of  law  or  fact  and  so  on  at  each  succeed- 
ing rule  day  until  the  Issue  shall  be  fully 
made  up.  If  any  party  shall  fall  to  file  any 
plea  at  tbe  rule  day  at  which  same  Is  due, 
he  may  file  the  same  at  a  subsequent  rule 
day,  and  as  soon  as  practicable,  and  be  shall 
file  therewith  bis  affidavit  or  other  sworn 
statement  as  to  the  cause  of  his  delay,  and 
If  the  court  shall  consider  his  excuse  Insuf- 
ficient, It  may  at  tbe  next  regular  term  strike 
such  plea  from  tbe  files."  The  wisdom  of 
the  foregoing  provisions  Is  not  a  proper  sub- 
ject for  discussion  by  us.  Suffice  It  to  say 
that  they  are  very  liberal  In  their  terms,  and 
certainly  vest  in  the  trial  court  a  broad  dis- 
cretion In  determining  whether  or  not  plead- 
ings should  be  permitted  to  be  filed.  As  the 
power  to  pass  upon  the  sufficiency  or  Insuf- 
ficiency of  the  excuse  Is  given  to  the  trial 
court,  we  are  not  Inclined  to  Interfere  with 
that  discretion,  so  long  as  It  Is  based  upon 
an  affidavit  giving  a  reasonable  excuse  and 
appears  to  be  honestly  and  not  arbitrarily 
exercised.  In  this  Instance  we  do  not  tbinli 
the  trial  court  erred  In  permitting  the  answer 
to  be  filed. 

Counsel  for  appellants  assign  as  their  sec- 
ond ground  for  reversal  -  tbe  failure  of  the 
trial  court  to  give  the  Instruction  offered 
by  them  which  submitted  to  the  jury  the 
question  of  the  expense  Incurred  by  appel- 
lants in  hiring  a  detective  and  procuring  the 
attendance  of  witnesses.  We  are  very  doubt- 
ful as  to  whether  tbe  evidence  introduced  by 


appellants  shows  that  this  expense  was  In- 
cluded within  the  terms  of  their  alleged  em- 
ployment; but,  even  If  It  be  so  considered, 
we  do  not  think  that  the  failure  of  tbe  court 
to  give  the  Instruction  offered  was  preju- 
dicial to  appellants,  for  the  reason  that  thfr 
jury  found  that  there  was  no  contract  of 
employment  at  all. 

The  only  remaining  question  to  be  consider- 
ed Is  the  third  contention  of  counsel  for  ap- 
pellant that  tbe  verdict  Is  flagrantly  against 
the  evidence.  It  appears  that  J,  W.  Finley, 
son  of  appellee,  was  charged  with  the  crime 
of  murder  committed  In  Mendocino  county, 
Cal.,  In  the  year  1904,  and  that  his  defense 
was  conducted  by  appellants  pursuant.  It  Is 
claimed,  to  employment  by  appellee  through 
J.  N.  Sharp,  who  was  authorized  by  appel- 
lee to  go  to  California  for  that  purpose. 
There  is  no  dispute  as  to  the  value  or  efficien- 
cy of  the  services  rendered.  Many  witnesses. 
Including  a  number  of  prominent  lawyers 
who  attended  the  trial,  testify  that  the  evi- 
dence of  J.  W.  FInley's  guilt  was  so  over- 
whelming that  they  expected  a  death  sen- 
tence, and  that  they  regarded  the  verdict  of 
life  Imprisonment  not  only  as  a  real  victory 
for  appellants  but  as  a  high  compliment  to 
their  skill  In  conducting  the  defense.  Tbe 
only  question  at  Issue  was  whether  or  not 
appellants  were  employed  by  appellee  to  ren- 
der tbe  services  which  the  evidence  shows 
were  so  well  performed.  J.  N.  Sharp,  witness 
for  appellants,  testifies  that  Henry  Finley 
sent  him  to  California  to  employ  counsel  to 
assist  in  the  defense  of  bis  son,  and  that  pur- 
suant to  that  authority  he  did  employ  appel- 
lants. In  addition  to  this,  a  letter  to  appel- 
lee's son  In  California,  containing  the  fol- 
lowing: "Have  your  attorneys  to  see  your 
witnesses  immediately,  and  Mr.  Sharp  will  re- 
tain your  lawyers,"  was  Introduced.  Mr. 
Sharp  swears  positively  that  this  letter  was 
written  In  bis  office  In  Williamsburg  by  ap- 
pellee's son,  J.  L.  Finley,  at  the  dictation  of 
appellee,  and  was  then  read  aloud  In  tbe  pres- 
ence and  hearing  of  both  appellee  and  Sharp. 
On  the  other  band,  appellee  swears  that  be 
did  not  authorize  Mr.  Sharp  to  employ  any 
attorneys  to  defend  bis  son,  and  that  tbe 
only  lawyer  employed  by  him  was  Mr.  Sharp 
himself;  that  be  did  not  tell  bis  son,  J.  L. 
Finley,  to  Include  In  the  letter  that  was  being 
written  to  bis  son  In  California  the  quotation 
above  referred  to ;  and  that  If  the  letter  -was 
ever  read  to  him  be  bad  no  recollection  of  It. 
J.  L.  Finley,  who  wrote  the  letter,  swears 
that  he  alone  Included  the  quotation  above 
referred  to  In  tbe  letter,  and  that  that  part 
of  the  letter  was  not  written  at  tbe  dictation 
of  bis  father,  the  appellee. 

Thus  It  win  be  seen  that  while  there  may 
be  a  preponderance  of  evidence  In  favor  of 
appellants.  It  cannot  be  said  that  tbe  ver- 
dict Is  fiagrantly  against  the  weight  of  evi- 
dence. 

That  being  the  case,  judgment  Is  affirmed.. 
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SOUTH  COVINGTON  &  C.  ST.  RX.  CO.  v. 
BROWN. 

(Court  of  Appeals  of  Kentucky.    Oct  11,  1907.) 

1.  Mastcb  and  Sebvant— iNjrmT  to  Sebvant 
— Inexperienced  Feixow  Sebvant— Queb' 
TiON  FOR  Jury. 

Whether  a  street  railway  company  was  neg- 
ligent in  placing  an  inexperienced  motorman  in 
charge  of  a  car,  resulting  in  Injury  to  the  con- 
ductor, held,  under  the  facts,  for  the  jury. 

2.  Same  —  AsBDHPTioN  of  Risk  —  Question 
fob  Jubt. 

Whether  a  conductor  injured  by  the  derail- 
ment of  his  car,  in  consequence  of  the  incompe- 
tency of  the  motorman,  had  knowledge  of  his 
incompetency,  thereby  precluding  a  recovery, 
held,  under  the  facts,  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  i§  106S-108S.] 

8.  Same— Petition— Grounds  of  Recovery. 
A  petition,  in  an  action  for  injuries  to  a 
street  car  conductor,  which  alleges  that  the 
company  knew  of  the  incompetency  of  the 
motorman  directed  to  operate  the  car  which  was 
derailed,  in  consequence  of  which  the  conductor 
was  injured,  pleads  the  legal  effect  of  the  fact 
that  by  the  exercise  of  ordinary  diligence  the 
company  could  have  discovered  the  incompe- 
tency of  the  motorman,  and  authorizes  a  re- 
covery if  the  company  knew  or  by  the  exercise 
of  ordinary  diligence  could  have  known  of  the 
motorman's    incompetency. 

4.  Trial  —  Instructions  —  Requests  — 
Necfssity. 

Where  the  court  in  its  instructions  properly 
used  the  word  "negligence,"  the  failure  to  define 
it,  in  the  absence  of  a  request  therefor,  was  not 
error. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  46,  Trial,  i  628.] 

5.  Master  and  Servant— Injury  to  Serv- 
ant—Incompetency   OF  Feixow   Servant. 

A  conductor  seeking  to  recover  for  an  in- 
jury resulting  from  the  incompetency  of  the 
motorman  must  show  that  the  motorman  was  in- 
competent; that  the  company  knew,  or  by  the 
exercise  of  reasonable  diligence,  could  have 
known,  of  his  incompetency;  that  the  conductor 
did  not  know  and  had  no  reasonable  opportunity 
of  ascertaining  that  the  motorman  was  incompe- 
tent; and  that  he  was  injured  through  the  motoi^ 
man's  incompetency. 

Appeal  from  Circuit  Court,  Campbell 
County. 

"Not  to  be  officially  reported." 

Action  by  Walter  Brown  against  the  South 
Covington  &  Cincinnati  Street  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

I*  J.  Crawford,  for  appellant.  Greene  & 
Van  Winkle,  T.  L.  Mlchie,  and  Phil.  J.  Ryan, 
for  appellee. 

BARKER,  J.  The  appellee,  Walter 
Brown,  was  a  conductor  In  the  employ  of 
the  appellant  On  the  morning  of  February 
13,  1906,  at  about  5  o'clock,  he  ascertained 
that  the  regular  motorman,  who  had  thereto- 
fore operated  the  car  upon  which  he  was 
conductor,  was  sick,  and  that  a  new  man 
would  take  his  place.  He  was  unacquainted 
with  the  new  motorman,  whose  name  was 
Weinel,  and  states  that  the  morning  was 
dark  and  foggy,  the  track  wet  and  slippery, 
and  that  he  objected  to  a  new  and  Inex- 
perienced man  being  placed  in  charge  of  the 


operation  of  the  car,  but  was  assured  by  the 
night  foreman  that  the  motorman  was  com- 
petent With  this  assurance,  the  car  was 
started  from  the  car  barn  In  Newport  for 
Cincinnati.  York  street  In  Newport,  along 
which  appellant's  railway  ran,  from  Fifth 
street  to  Third  and  York  streets  is  consider- 
ably downgrade,  and,  when  the  car  was  on 
this  part  of  the  road,  owing  to  the  fact  that 
the  track  was  wet  and  slippery,  and  that 
the  motorman  applied  his  brakes  too  power- 
fully, the  wheels  commenced  to  slide,  and 
the  car  went  swiftly  down  the  hill  to  Third 
street,  where  there  was  a  sharp  curve,  strik- 
ing which  It  became  derailed,  ran  across  the 
street,  and  collided  with  a  brick  house  so 
forcibly  that  the  conductor  was  thrown 
against  one  of  the  seats  In  the  car,  breaking 
two  ribs  and  otherwise  seriously  and  pain- 
fully Injuring  him.  To  obtain  damages  for 
the  injuries  thus  received,  be  Instituted  this 
action,  charging  that  the  motorman  was  in- 
competent, that  the  company  was  guilty  of 
gross  negligence  In  placing  him  In  charge 
of  the  car,  and  alleging  bis  own  Ignorance 
of  the  Incompetency  of  his  fellow  servant. 
The  answer  placed  in  Issue  all  of  the  ma- 
terial allegations  of  the  petition,  and  plead- 
ed contributory  negligence  on  the  part  of 
the  plaintiff.  These  affirmative  allegations 
being  controverted,  the  Issues  were  com- 
plete. A  trial  resulted  In  a  verdict  In  favor 
of  plaintiff  (appellee)  for  the  sum  of  $1,200; 
and,  from  the  judgment  based  upon  this  ver- 
dict, the  railroad  company  Is  here  on  appeal. 
The  evidence  shows  that  Weinel  was  what 
is  called  In  the  record  a  "submotorman";  that 
is,  he  was  being  educated  or  taught  the  du- 
ties of  a  motorman.  He  first  served  as  an 
apprentice  for  three  weeks  under  the  care 
of  one  of  the  company's  experienced  motor- 
men,  who,  at  the  end  of  that  time,  turned 
him  back  to  the  company  as  a  graduate  In 
the  business  he  was  learning.  After  this, 
for  several  weeks  he  acted  as  motorman  on 
special  occasions,  and  never  had  an  accident 
The  testimony  conduces  to  show  that  the  sub- 
motorman was  not  sufficiently  experienced  to 
run  the  car  with  safety  under  the  adverse  sur- 
roundings with  which  he  was  confronted  on 
the  morning  of  the  accident  complained  of. 
It  seems  to  be  fairly  well  established  that 
Instead  of  applying  the  brakes  with  such 
force  as  to  entirely  stop  the  revolutions  of 
the  wheels  of  the  car  when  he  started  down- 
grade on  York  street,  the  proper  way  to  pre- 
vent It  from  sliding  was  to  reverse  the  cur- 
rent, and  sand  the  track.  Had  this  been 
done,  there  Is  no  reason  to  doubt  that  the 
rapid  descent  of  the  car  would  have  been 
checked,  and,  when  the  curve  at  Third  street 
was  reached,  the  derailment  would  not  have 
taken  place.  The  motorman  had  been  told 
by  the  superintendent  to  run  slow,  and  not 
try  to  make  schedule  time.  This  caution  was 
based  on  the  danger  of  operation  Incident  to 
the  fogglness  of  the  morning  and  the  slippery 
condition  of  the  track,  and  Weinel  frankly 


Digitized  by 


Google 


704 


IM  SOUTHWESTERN  REPOKTEB. 


(Ky. 


admits  In  bis  testimony  tbat  be  was  running 
too  fast,  but  tbat  he  did  not  realize  this  fact 
until  confronted  with  the  sharp  curre  at 
Third  street,  when  for  the  first  time  he  ap- 
preciated that  he  was  In  great  danger  of  be- 
ing derailed. 

We  think  the  inexperience  of  the  motor- 
man,  shown  by  the  short  time  he  bad  been 
learning  the  business,  was  sufficient  to  pnt 
the  employer  on  notice  that  be  should  not 
be  placed  in  charge  of  a  car  on  such  a  morn- 
ing as  the  one  upon  which  appellee  was  hurt 
The  testimony  conduces  to  establish  tbat  ap- 
pellee did  not  liuow  of  the  incompetency  of 
the  motorman.  Upon  this  subject  he  testi- 
fied as  follows:  "I  went  to  the  barn.  I  seen 
that  my  old  motorman,  regular  motorman, 
was  off.  I  went  into  the  office,  and  the  night 
foreman  was  there,  Mr.  Scahlli.  I  asked  him 
who  was  going  to  run  with  me,  and  he  says: 
'Welnel.'  I  says:  'Welnel?'  He  says:  "That 
man  standing  over  there  on  the  step.'  And 
I  saysi  'Are  you  going  to  send  a  new  man 
out  a  morning  like  this?'  And  be  says: 
'Yes;  he  Is  all  right.'  I  says:  'It  is  a  tough 
morning.'  'Well,'  he  says,  'he  is  all  right.' 
'Well,'  I  says,  'you  ought  to  know — I  don't' 
And  I  had  never  seen  the  man  before  In  my 
life  until  that  morning— never  knew  him. 
And  the  night  foreman  then  said:  'Well,  I 
will  caution  this  motorman.'  And  he  said: 
'Yon  keep  an  eye  on  him.'  So  he  went  all 
right  until  we  got  by  Fifth  and  York,  and  on 
the  nortb  side  of  Fifth  street  I  gave  him  a 
bell  to  stop  at  Fourth.  I  thought  'Well,  I 
don't  know  anything  about  you,  I  will  give 
you  a  chance  to  go  down  the  bill.'  I  gave 
him  a  bell.  He  wound  up  bis  brake  tight 
the  wheels  l)egan  to  slide,  and  be  never 
stopped  until  he  got  to  the  brick  bouse — 
until  he  struck  the  brick  house."  The  testi- 
mony, if  true,  shows  that  both  the  appellee 
and  the  night  foreman,  Scahlll,  realized  that, 
owing  to  atmospheric  conditions  and  the 
darkness  of  the  morning,  the  operation  of  a 
street  car  was  more  than  usually  difficult. 
If  not  dangerous,  and  that  It  was  unadvls- 
able  to  place  an  inexperienced  man  as  motor- 
man  in  charge  of  the  car,  that  appellee  was 
apprehensive  of  danger  "because  It  was  a 
tough  morning,"  and  that  be  was  reassured 
by  the  statement  of  the  night  foreman  tbat 
the  motorman  was  all  right  and  also  by  the 
promise  tbat  he  would  caution  bim.  This 
being  true,  it  was  for  the  jury  to  say  wheth- 
er the  appellant  was  negligent  in  placing  so 
inexperienced  a  man  in  charge  of  the  car, 
and  whether  the  appellee  knew,  or  had  the 
means  of  ascertaining,  the  incompetency  of 
bis  fellow  laborer. 

There  Is  nothing  in  the  conclusion  we  have 
reached  on  this  branch  of  the  case  Inimical 
to  the  opinion  In  C.  O.  &  S.  W.  R.  R.  Co.  v. 
McMannon,  8  8.  W.  18, 10  Ky.  Law  Rep.  248 ; 
but  on  the  contrary,  we  think  the  principle 
announced  in  tbat  case  supports  the  conclu- 
sion that  the  trial  court  correctly  rules  in 
this  case  tbat  the  Issues  between  appellant 


and  appellee  should  be  snbmltted  to  the  Jury 
for  their  decision. 

The  first  instruction  given  by  the  court  Is 
as  follows:  "If  the  Jury  believe  from  the 
evidence  in  this  case  that  the  motorman  In 
charge  of  the  car  upon  which  the  plalntlflC 
was  conductor  was  inexperienced  and  incom- 
petent to  run  and  operate  the  said  car  as  a 
a  motorman  at  the  time  and  place  when  and 
where  the  plaintiff  claimed  be  was  Injured, 
and  tbat  the  defendant  knew,  or  by  the  ex- 
ercise of  ordinary  care  should  have  known, 
that  the  said  motorman  was  inexperienced 
and  Incompetent  as  aforesaid,  and  that  the 
defendant  negligently  and  knowingly  employ- 
ed and  directed  the  said  motorman  to  run 
and  operate  the  said  car  at  the  said  time  and 
place,  and  that,  by  reason  of  the  inexperience 
and  Incompetency  of  the  said  motorman,  the 
said  car  was  derailed,  and  that  the  plaintiff 
had  no  knowledge  nor  means  of  knowing  that 
the  said  motorman  was  Inexperienced  and 
incompetent  to  run  the  said  car,  then  I 
charge  you  that  1'  yo"  Antl  'rom  the  evidence 
that  the  plaintiff  was  injured  by  the  derail- 
ment of  the  said  car,  without  any  negligence 
or  default  upon  his  part  which  directly  con- 
tributed to  bis  injuries,  if  any,  and  without 
which  he  would  not  have  been  injured,  then 
you  may  find  a  verdict  in  favor  of  the  plain- 
tiff." This  instruction  is  criticized  because 
the  Jury  were  told  that  they  could  find  for 
the  plaintiff  If  the  defendant  knew,  or  by 
the  exercise  of  ordinary  diligence  could  have 
known,  of  the  lncomt)eteucy  of  the  motor- 
man;  whereas,  the  petition  alleges  that  the 
defendant  company  knew  of  the  incompet- 
ency of  the  motorman,  and  it  is  urged  that 
the  Instruction  Is  broader  than  the  allegations 
of  the  petition  warrant ;  tbat  the  plaintiff 
should  have  been  limited  to  a  recovery  only 
if  the  evidence  showed  the  actual  knowledge 
on  the  part  of  the  defendant  of  the  incom- 
petency of  its  employe.  This  criticism  Is  not 
sound.  Tbe  allegation  In  the  petition  that  the 
defendant  knew  of  the  Incompetency  of  Its 
employ^  only  pleads  tbe  legal  effect  of  the 
fact  that  by  the  exercise  of  ordinary  dili- 
gence tbe  employer  could  have  discovered  it 
In  other  words,  the  reBponsibility  of  the  de- 
fendant company  for  the  Incompetency  of  Its 
employ^  Is  precisely  the  same,  whether  it 
actually  knew  the  fact  or,  being  ignorant 
could  have  discovered  it  by  ordinary  dili- 
gence, yet  failed  so  to  do.  If  this  be  sound 
— and  we  think  It  Is — the  instruction  is  not 
fairly  subject  to  the  criticism  with  which  It 
is  assailed. 

Appellant  also  urges  as  a  ground  for  re- 
versal at  the  Judgment  that  the  court  failed 
to  Instruct  tbe  jury  what  is  meant  by  the 
word  "negligence."  In  the  case  of  Bugg  v. 
Holt  9T  S.  W.  29,  29  Ky.  Law  Rep.  1208,  on 
the  question  in  band,  we  said :  "The  first  In- 
struction given  by  the  court  is  criticized  be- 
cause it  does  not  define  what  'itinerant,'  'con- 
sideration,' and  'fraud'  mean.  We  deem  It 
a  sufficient  answer  to  this  criticism  to  say 
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that  these  words  were  properly  used  by  the 
court  In  the  Instructions,  and,  If  appellant 
desired  an  Instruction  defining  them,  he 
should  have  tendered  It  to  the  court  with 
the  request  that  It  be  glren  to  the  Jury.  In 
the  absence  of  such  a  tender,  be  cannot  be 
heard  to  complain  that  the  court  did  not  of 
Its  own  motion  grant  such  an  Instruction. 
Chiles  V.  Drake,  2  Mete.  154,  74  Am.  Dec. 
406 ;  ■  liOulSTllle  ft  Nashville  R.  R.  Co.  v.  Coop- 
er, 65  S.  W.  T95,  23  Ky.  Law  Rep.  1658." 
Taking  Into  consideration  all  the  Instructions 
given  by  the  court,  including  the  three  award- 
ed on  motion  of  the  defendant,  we  think  the 
law  governing  the  Issues  Involved  was  fair- 
ly and  fully  presented  to  the  jury.  On  the 
merits  of  the  case,  It  may  be  conceded  that 
there  Is  ample  room  for  a  difference  of  opin- 
ion as  to  whether  or  not  the  company  knew, 
or  could  have  known  by  the  exercise  of  rea- 
sonable diligence,  of  the  Incompetency  of  the 
submotorman,  but  we  feel  sure  that  there  was 
sufficient  evidence  to  take  the  case  to  the 
jury  under  the  principles  of  law  contended 
for  by  the  appellant,  that.  In  order  to  estab- 
lish Its  liability,  It  was  Incumbent  upon  the 
plaintiff  to  show  that  the  motorman  was  in- 
competent for  the  discharge  of  the  duties  as- 
signed him  at  the  time  of  the  accident ;  that 
plaintiff  was  Injured  through,  or  as  a  result 
of,  this  Incompetency ;  that  the  company 
either  knew,  or  by  the  exercise  of  reasonable 
diligence  could  have  known,  of  the  incompe- 
tency of  its  employe ;  and  that  the  plaintiff 
neither  knew,  nor  had  reasonable  opportunity 
to  ascertain,  this  fact  before  he  was  Injured. 
Upon  the  whole  case,  we  think  no  injury  was 
done  to  the  substantial  rights  of  the  appellant 
during  the  trial,  and  we  are  not  willing  to  say 
that  the  evidence  adduced  is  not  sufficient  to 
uphold  the  verdict. 
Judgment  affirmed. 


SMITH  V.  RICHARDSON. 

(Court  of  Appeals  of  Kentucky.    Oct.  15,  1907.) 

CJoNTBAcra  —  Offeb  and  Acceftanoe  —  Evi- 
dence. 

In  an  action  on  a  contract  for  the  purchase 
of  oil  stock,  evidence  held  not  to  show  such  a 
meeting  of  the  minds  of  the  parties  as  would 
sustain  a  verdict  for  plaintiS. 

Appeal  from  Circuit  Court,  Barren  County. 
"Not  to  be  officially  reported." 
Action  by  W.  F.  Richardson  against  J.  N. 
Smith.   From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed,  with  directions. 

Balrd  &  Richardson,  for  appellant.  Duff 
&  Hutcherson,  for  appellee. 

GLAY,  C.  Appellee,  W.  F.  Richardson, 
claims  that  on  April  19,  1905,  he  and  appel- 
lant, J.  N.  Smith,  entered  Into  a  contract, 
by  the  terms  of  which  appellee  sold  to  appel- 
lant 1,125  shares  of  stock  in  the  Preston  Oil 
0>mpany,  and  appellant,  as  the  consideration 
therefor,  agreed  to  pay  off  appellee's  Indebt- 
edness to  the   New   Glasgow  Planing  Mill 
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Company,  amounting  to  the  sum  of  $471. 
The  action  Instituted  by  appellee  was  techni- 
cally one  for  specific  performance ;  but  inas- 
much as  he  seems  to  have  proceeded  on  the 
theory  that  from  the  time  of  the  sale  the 
stock  sold  was  the  property  of  appellant, 
and  that,  following  the  principle  announced 
by  this  court  In  Cook  v.  Brandls  &  Craw- 
ford, 3  Mete.  (Ky.)  557,  and  Bell  v.  Offutt, 
10  Bush  (Ky.)  632,  he  was  entitled  to  recov- 
er the  contract  price,  the  only  question  we 
shall  consider  is  whether  or  not  there  was 
a  contract  between  the  parties.  Appellant's 
defense  Is  that  he  and  appellee  were  only 
Joking  at  the  time  the  contract  is  alleged  to 
have  been  made.  Judgment  below  was  in 
favor  of  appellee  for  the  full  sum  asked. 

Appellee's  account  of  what  took  place  Is  as 
follows:  "Well,  on  the  evening  of  the  19th 
of  April,  1905,  I  was  over  at  the  office  of 
the  New  Glasgow  Mill  CJompany.  Mr.  Smith 
was  over  there.  Mr.  Smith  and  Mr.  Swisher 
was  in  the  ofilce.  Well,  we  were  talking 
about  various  things,  and  among  the  things 
we  were  talking  about,  we  were  speaking  of 
Investments  we  had  made  since  we  had  been 
living  here,  Mr.  Smith  and  I.  I  remarked 
that  I  did  not  think  I  had  made  but  one 
mistake  In  investing  since  I  had  been  living 
here.  Mr.  Smith  says,  'What's  that?'  I  told 
him  he  knew  what  it  was.  I  was  building 
some  houses  down  here,  and  was  buying  the 
lumber  to  build  them  with  from  the  New 
Planing  MIH,  and  I  proposed  to  Mr.  Swlshei 
to  trade  my  oil  stock  for  their  account.  Mr. 
Smith  says,  'What  is  the  account?'  Mr.  Swish- 
er told  him  he  did  not  know,  didn't  remem- 
ber, somewhere  in  the  neighborhood  of  $500. 
Mr.  Smith  says  to  Mr.  Swisher,  'He  wouldn't 
do  It,'  meaning  I  wouldn't  do  it.  I  says  to 
him,  'You  don't  know  whether  I  would  or 
not'  I  asked  him  what  he  would  give  for  it. 
He  says,  'I  will  pay  the  account  off  for  your 
Interest.'  I  said,  'No ;  it  is  worth  more  mon- 
ey.' I  asked  him  the  difference,  and  he  says : 
'No,  I  will  pay  the  account  for  It'  I  then 
asked  him  to  finish  out  the  bill  of  lumber. 
Mr.  Swisher  says  It  wont  be  more  than  flO 
or  $12  more.  Mr.  Smith  says,  'No;  I'll  Just 
pay  the  account  that  Is  here.'  I  says,  'Tou 
have  bought  it'  and  told  Mr.  Swisher  to 
charge  the  lumber  that  I  b&A  already  had 
to  Mr.  Smith  and  keep  the  balance  separate. 
After  telling  Mr.  Swisher  to  charge  it  to  Mr. 
Smith,  and  keep  the  balance  separate,  I  went 
off,  and  that  was  all  that  was  said.  Q.  Did 
Mr.  Smith  ever  claim  to  you  at  any  time  aft- 
er he  purchased  your  stock  or  the  stock  to 
which  you  were  entitled  that  he  was  Joking 
at  the  time  he  made  the  trade?  A.  Yes,  sir. 
Well,  the  next  morning  before  I  saw  him  at 
the  depot  I  called  him  up  over  the  telephone, 
and  told  him  I  had  transferred  the  stock  to 
him.  He  said  he  was  Joking.  He  said  he 
wasn't  going  to  take  it" 

Mr.  Swisher,  superintendent  of  the  Glas- 
gow Planing  Mill  0>mpany,  testified  as  fol- 
lows :    "As  well  as  I  remember  it  Dr.  Smith 
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and  Mr.  Richardson  were  both  telling  of  some 
trades  they  had  made,  both  good  and  bad, 
and  Mr.  Richardson  said  to  Dr.  Smith  he 
knew  of  one  trade  that  he  had  made  which 
was  worse  than  any  of  the  others.  Dr.  Smith 
says,  'What's  that?'  Mr.  Richardson  said, 
Tou  know  what  It  was.'  I  then  asked  Dr. 
Smith  what  It  was,  and  he  laughed  and  said 
That  oil  business.'  I  then  asked  Mr.  Rich- 
ardson what  was  the  matter  with  his  oil 
business,  and  why  did  be  want  to  get  rid  of 
It,  and  he  says,  'Will  you  take  It  and  square 
my  account?'  I  again  asked  him  why  he 
wanted  to  get  rid  of  it..  At  this  time.  Dr. 
Smith  spoke  up,  and  said  he  would  back  out. 
If  yon  were  to  take  him  up,  as  he  would  not 
take  that  amount  for  his  oil  stock.  Mr.  Rich- 
ardson then  asked  Dr.  Smith  If  he  would 
give  him  that  much  for  It  Dr.  Smith  ask- 
ed me  how  much  Mr.  Richardson's  account 
amounted  to.  I  asked  the  bookkeeper,  and 
she  said  f471  and  some  cents.  I  told  Dr. 
Smith  the  amount,  and  be  said  to  Mr.  Rich- 
ardson, 'I  will  take  It  at  that'  Mr.  Richard- 
son then  asked  him  If  he  would  also  Include 
the  balance  of  his  account  for  some  lumber 
which  he  had  just  ordered,  and  had  not  yet 
been  charged  to  the  account,  which  would 
amount  to  not  oTer  $10  or  $12.  Mr.  Smith 
says,  'No ;  you  said  square  your  account  and 
that  Is  all  I  will  do.'  Mr.  Richardson  was 
silent  for  a  few  minutes,  and  then  said, 
'You  have  bought  It'  After  that  there  was 
very  little  said  until  Mr.  Richardson  started 
to  leave,  and  as  he  went  out  the  door,  he 
said  to  me,  'You  charge  my  account  off  to 
Dr.  Smith,  and  keep  the  amount  of  the  lum- 
ber I  have  just  ordered  on  a  separate  ac- 
count' Then  Dr.  Smith  said  there  iiad  been 
no  money  paid  over  yet  and  no  stock  trans- 
ferred. Mr.  Richardson  said,  'I  will  have 
the  stock  transferred  right  away,'  and  got  on 
his  horse  and  rode  away.  Q.  Did  you  trans- 
fer the  account  to  Mr.  Smith's  account?  A. 
No,  sir.  Q.  Did  you  or  not  understand  it  to 
be  a  trade  between  Mr.  Richardson  and  Mr. 
Smith  at  the  time,  Mr.  Richardson  selling 
blm  his  Interest  In  the  Preston  Oil  Com- 
pany for  ?471,  the  amount  of  your  account 
against  Richardson?  A,  No;  I  cannot  say  that 
I  understood  it  to  be  a  trade,  as  I  did  not 
think  Mr.  Richardson  was  in  earnest,  and 
did  not  think  he  would  take  that  amount  for 
bis  stock.  Q.  What  did  you  think  about  Dr. 
Smith?  Did  yon  think  he  was  in  earnest  or 
not?  A.  I  thought  at  the  time  Mr.  Smith 
made  the  offer  that  Mr.  Smith  was  in  earn- 
est, and  would  take  the  stock  at  that  price 
If  Mr.  Richardson  would  take  that  for  it" 

Appellant,  J.  N.  Smith,  testified  as  follows: 
"Well,  1  was  at  the  planing  mill,  I  don't 
know  exactly  the  date.  I  dont'  know  wheth- 
er I  was  In  there  when  Richardson  came  in 
or  not,  but  I  think  I  was.  I  don't  know 
what  we  said  before  this  matter  came  up. 
Frank  asked  me  how  many  bad  trades  I  had 
made  since  I  had  been  In  Glasgow,  and  I 
don't  think  X  liad  told  him  of  any.    He  re- 


marked that  he  hadn't  made  but  one  bad 
trade  since  he  had  been  in  Glasgow.  I  asked 
blm  what  It  was.  He  said,  'You  know.' 
Then  Swisber  asked  me  what  It  was.  I  told 
him  that  It  was  his  oil  business.  Then  he 
proposed  to  Swisher,  joking  as  I  thought,  to 
swap  bis  oil  stock  for  the  account  he  had  In 
the  planing  mill  against  blm.  I  then  said, 
says  I,  'Swisher,  trade  with  him,  he -will 
back  out  He  won't  do  It.'  Says  I,  "The 
planing  mill  needs  some  oil  stock,'  just  tn  a 
joke,  that  way.  Then  Frank  said  to  me, 
'You  liad  better  take  it'  I  says,  'I  believe 
I  win,  just  a  joking';  and  he  sat  around  there 
five  minutes  I  reckon.  After  that  he  got  up 
and  started  out  and  said  to  Swisher,  he' 
says,  "Transfer  my  account  to  Mr.  Smith' — 
said  that  to  Swisher — ^and  I  said  to  him, 
'Frank,  there  has  been  no  money  paid  nor 
no  stock  transferred,'  just  a  joking  as  I 
thought  he  was  joking  all  the  time  too.  I 
think  that  Is  about  all  that  happened.  Q. 
Had  you  or  Mr.  Richardson  joked  one  an- 
other about  your  or  bis  Interest  In  the  Pres- 
ton Oil  Company?  A.  A  dozen  times,  I  reck- 
on. Frank  had  gotten  mighty  sore  over  this. 
and  had  proposed  to  sell  it  to  me  several 
times,  but  I  told  him  I  had  enough  to  make 
me  rich,  If  it  was  a  good  thing,  and  that  I 
did  not  want  any  more  stock  at  no  price.  Q. 
Did  he  at  any  time  or  place  give  bis  opinion 
to  you  as  to  the  valuation  of  that  stock  in  the 
Preston  Oil  Company,  or  his  Interest  in  that 
company?  A.  Yes;  he  said  It  wasn't  worth 
anything,  that  he  never  expected  to  get  any- 
thing. Q.  As  a  matter  of  fact  was  it  or  not, 
that  Is,  the  Preston  Oil  Stock,  a  practloal 
joke  among  the  stockholders  at  the  time  of 
that  talk  at  the  new  planing  mill,  and  both 
before  that  time  and  since?  Q.  I  think  it 
was.  It  was  an  every  day  business  about  it 
Everybody  was  laughing  about  me  about  it." 

Mr.  R.  B.  Trigg  also  testified  that  appellee 
Richardson  had  frequently  joked  him  about 
the  wortblessness  of  the  oil  stock,  and  that 
the  Investment  seemed  to  be  a  joke  on  the 
streets. 

We  have  stated  the  evidence  somewhat  In 
detail  for  the  purpose  of  getting  the  flavor 
of  the  entire  transaction.  It  appears  from 
the  foregoing  testimony  and  from  other  tes- 
timony that  we  deem  unnecessary  to  quote 
that  the  Preston  Oil  Stock  was  regarded  as 
practically  worthless  and  in  the  light  of  a 
joke  upon  the  streets  of  Glasgow  at  the  time 
the  alleged  contract  was  made.  It  wa»  fur- 
thermore so  much  of  a  joke  that  when  ap- 
pellee, Richardson,  spoke  of  the  one  bad  In- 
vestment he  had  made,  appellant  was  able 
to  tell  Mr.  Swisher  what  It  was  without  any 
prompting  from  appellee,  for  he  laughed  and 
said,  "That  oil  business."  When  appellee 
proix>sed  to  trade  bis  stock  for  the  amount 
of  his  bill  at  the  planing  mill,  appellant  spoke 
up  and  said  to  Mr.  Swisher:  "He  would  back 
out  if  you  were  to  take  him  up."  Appellee 
then  made  a  proposition  to  appellant  to  take 
the  stock.     Under   these  circumstances  the 
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conversation  whicb  appellee  contends  consti- 
tutes the  contract  was  begun.  Appellant 
swears  positively  that  he  was  only  Joking. 
Mr.  Swisher,  while  testifying  that  he  thought 
appellant  was  in  earnest,  says  he  did  not 
think  appellee  was  In  earnest.  If  appellant 
was  not  In  earnest,  and  the  conduct  of  ap- 
pellee was  such  as  to  lead  a  third  party  pres^ 
ent  to  believe  that  appellee  was  not  In  earn- 
est, we  think  appellant  had  the  right  to  draw 
the  same  conclusion.  Furthermore,  we  are  of 
the  opinion,  from  all  the  circumstances  of  the 
alleged  transaction,  that  the  whole  conver- 
sation was  begun  and  continued  in  a  spirit 
of  banter  and  mutual  raillery,  as  often  hap- 
pens among  men  of  business,  and  was  never 
intended  to  be  regarded  In  a  serious  light 
This  may  have  led  Mr.  Swisher  to  think  that 
appellant  was  In  earnest,  when  as  a  matter 
of  fact  appellant's  earnestness  was  assumed 
for  the  very  purpose  of  carrying  out  the  joke. 
With  this  view  of  the  case,  it  necessarily  fol- 
lows that  there  was  no  such  meeting  of  the 
minds  of  the  parties  as  was  necessary  to  con- 
stitute a  valid  contract. 

Judgment  reversed,  with  directions  to  dis- 
miss the  petition. 


OWENSBORO   CITY  R.   CO.   v.   ROBERT- 
SON. 
(Court  of  Appeals  of  Kentucky.    Oct.  16,  1907.) 

1.  Trial— Question    fob  Jubt— Suiticienot 
OF  Evidence. 

Where  there  is  any  evidence  to  sustain  an 
issue,  the  question  is  for  the  jury. 

[Ed.  Note.— For  cases  in  iwint,  see  Cent.  Dig. 
vol.  46,  Trial,  H  332-343.] 

2.  Damages— Pebsonal  Injubt— Pebuanenct 
— Question  fob  Juky. 

Where,  in  an  action  for  personal  injury, 
I>laintiff  testified  that  be  bad  had  headaches 
since  the  injury,  that  he  had  not  bad  such  head- 
aches before,  and  that  his  thigh  continued  to 
pain  him  up  to  the  time  of  the  trial,  three 
months  after  the  injury,  there  was  evidence  of  a 
permanent  injury  sufficient  to  submit  the  matter 
to  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  §  533.] 

8.  Appeal— Insteuctions—Harmuss  Ebbob. 
Where,  in  an  action  against  a  street  rail- 
way company  for  injuries  to  a  passenger,  there 
was  evidence  of  gross  negligence  in  the  manage- 
ment of  the  car,  and  the  jury  found  such  gross 
negligence,  an  instruction  that,  if  they  found 
that  the  company  was  guilty  of  gross  negligence 
in  the  management  of  the  car  or  in  its  con- 
struction or  condition,  exemplary  damages  might 
be  allowed,  was  not  prejudicial,  though  there 
was  no  evidence  of  negligence  in  the  consti-uc- 
tion  or  condition  of  the  car. 

[Ed.  Note.— For  cases  in  point,  see   Cent  Dig. 
vol.  S,  Appeal  and  Error,  ${4225-4227.] 

4.  Damages— Pebsonal  Injubies— Excessivb 

Damages. 

A  passenger  on  a  street  car  in  a  collision 
with  a  train  at  a  crossing  received  a  cut  in  the 
top  of  his  head,  his  arms,  face,  hip,  and  legs 
were  bruised,  and  his  hands  were  punctured. 
He  was  dazed  after  the  accident  due  to  con- 
cussion of  the  brain.  Beld,  that  a  verdict  for 
$600  as  compensatory  damages  was  not  excess- 
ive. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.   16,  Damages,  SS  357-371.] 


5.  Same— Mental  Suffebirg. 

One  receiving  a  physical  injury  «,ay  recov- 
er not  only  for  his  physical  suffering  Duf  'for 
such  mental  suffering  as  he  endured. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  i§  100,  255.] 

Appeal  from  Circuit  Court  Daviess  County. 

"Not  to  be  officially  reported." 

Action  by  R.  P.  Robertson  against  this 
Owensboro  City  Railroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Miller  &  Todd,  for  appellant  J.  D.  Atchi- 
son and  Ell  H.  Brown,  for  appellee. 

HOBSON,  J.  B.  P.  Robertson  was  a  pas- 
senger on  a  street  car  of  the  Owensboro 
City  Railway  Company.  He  got  on  the  car 
late  In  the  afternoon  for  tbe  purpose  of  go- 
ing home.  The  line  of  tbe  street  railway 
crossed  the  track  of  the  Illinois  Central  Rail- 
road. As  the  car  was  crossing  the  railroad 
track,  the  railroad  train  backed  into  it,  sub- 
stantially demolishing  it  Tbere  is  some  con- 
flict in  the  evidence  as  to  bow  this  occur- 
red. The  evidence  for  tbe  plaintiff  Is  that 
tbe  motorman  was  looking  back  In  tbe  car  at 
a  scuffle  that  was  going  on  between  two  other 
employes  of  the  company;  that  he  neither 
stopped,  looked,  nor  listened  for  the  train; 
that  his  car  was  running  at  about  10  miles 
an  hour;  that  the  train  was  running  at 
about  tbe  same  speed,  and  as  the  car  got 
upon  the  track  It  was  struck  by  the  tram; 
that  tbe  bell  of  tbe  train  was  ringing;  and 
that  tbe  train  was  due  and  on  time.  The 
evidence  of  the  motorman  is  that  be  saw 
the  train,  and  stopped  the  car,  but,  thinking 
that  the  train  was  going  away  from  tbe 
crossing,  started  up  again,  and  when  he  dis- 
covered that  the  train  was  backing  toward 
the  crossing  it  was  too  late  for  him  to  stop 
the  car.  On  the  question  of  fact  as  to  how 
tbe  accident  occurred  the  weight  of  the  evi- 
dence is  with  the  plaintiff.  Robertson  testi- 
fied that  he  was  on  tbe  platform  of  the  car. 
That  he  did  not  notice  tbe  train,  and  knew 
nothing  of  Its  striking  tbe  car  until  be  was 
hanging  by  bis  leg  to  the  platform  of  tbe 
rear  coach  of  tbe  train  with  his  head  down. 
He  had  been  unconscious  and  did  not  know 
how  he  got  in  that  position.  That  he  had 
been  carried  about  150  feet  from  the  cross- 
ing along  tbe  railroad  track.  He  testified 
that  be  had  a  cut  on  the  top  of  his  head 
about  three  inches  long;  that  his  arms,  face, 
and  legs  were  btnilsed  up;  that  his  band 
had  two  punctures  In  it ;  that  he  thought  at 
the  time  that  tbe  arm  and  leg  were  broken; 
that  tlie  arm  was  the  most  painful  hurt  he 
had;  that  bis  hip  was  bruised;  that  be  hud 
a  cut  place  on  bis  leg;  and  that  tbe  hip 
Joint  was  very  sore  and  was  still  painful  at 
tbe  trial.  He  also  testified  that  on  the  fol- 
lowing Friday  be  went  to  tbe  doctor's  ofiice 
and  had  him  to  treat  bis  wounds — tlmt  If, 
that  he  was  well  enough  to  go  down  town  for 
this  purpose — and  he  bad  been  attending  to 
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bis  business  ever  since;  that  be  bad  bad 
trouble  witb  bis  bip  and  pains  in  bis  bead 
sucb  as  be  bad  nerer  bad  before.  Two  doc- 
tors were  Introduced  on  tbe  trial.  Tbey  con- 
curred in  tbe  description  of  the  wound  in 
tbe  bead  as  being  only  a  flesb  wound,  that 
there  were  no  bones  broken,  and  that  tbey 
did  not  tbinlc  he  was  permauently  injured. 
The  proof  by  one  of  tbe  witnesses  sustains 
Robertson's  statement  that  be  was  out  of 
bis  bead  or  dazed  after  tbe  accident,  and 
this  the  doctors  agree  was  due  to  concussion 
of  tbe  brain.  The  accident  occurred  on  the 
3l8t  of  March.  Tbe  trial  was  bad  on  June 
20th.  Tbe  court  instructed  tbe  Jury  that 
they  should  find  for  tbe  plaintiff  compensa- 
tion for  bis  injuries ;  ordinary  negligence  be- 
ing confessed  in  the  answer  of  the  defend- 
ant He  also  instructed  tbe  Jury  that,  if  the 
defendant  was  guilty  of  reckless  or  wanton 
negligence  or  carelessness,  they  might  allow 
exemplary  damages.  The  Jury  allowed  $600 
as  compensatory  damages  and  $400  as  exem- 
plary or  punitive  damages,  making  in  all 
$1,000,  for  which  the  court  entered  Judgment, 
and  the  railway  company  appeals. 

It  is  insisted  for  the  plainUff  that  tbe 
court  erred  in  telling  the  Jui-y  that  if  tbey 
believed  from  the  evidence  that  tbe  plaintiff's 
Injuries  were  permanent  they  should  allow 
him  sucb  a  sum  for  bis  permanent  injuries 
as  they  reduced  his  power  to  earn  money, 
for  tbe  reason  that  tbe  evidence  did  not  show 
that  he  bad  sustained  any  permanent  inju- 
ries. The  rule  Is,  if  there  is  any  evidence, 
the  question  Is  for  the  jury.  The  plaintiff 
testified  that  be  had  had  headaches  since  he 
was  hurt,  and  that  this  continued  up  to  the 
trial;  that  be  bad  not  bad  sucb  headaches 
before ;  and  that  bis  thigh  continued  to  hurt 
bim  at  the  trial.  While  these  symptoms  were 
not  conclusive  of  permanent  Injury,  they 
wjere  some  evidence  that  there  might  be  a 
permanent  injury,  and  therefore  it  was  not 
I^roper  to  submit  the  question  to  the  jury. 
The  defendant  also  complains  that  the  court 
told  tbe  Jury  that  they  might  allow  punitive 
damages  if  the  defendant  was  grossly  negll- 
l^pit  in  the  management  of  Us  street  car  or 
in  its  construction  or  condition,  for  the  rea- 
son that  there  was  no  evidence  that  there 
was  any  defect  In  the  car.  We  do  not  find 
ajiything  In  the  evidence  to  show  that  there 
was  any  negligence  except  that  of  tbe  motor- 
man  ;  but  tbe  real  question  in  the  case  was 
v\rbetber  the  accident  happened  as  be  said, 
or  as  described  by  tbe  other  witnesses.  If 
it  happened  as  they  said,  there  was  certain- 
ly gross  negligence  on  bis  part.  Tbe  verdict 
of  tbe  jury  shows  that  tbey  credited  this  ver- 
sion of  tbe  occurrence.  This  being  tbe  ques- 
tion before  tbe  jury,  the  use  of  the  words  we 
have  referred  to  in  the  instructions  could 
lUive  bad  no  effect  on  tbe  resuR  of  the  case. 
If  they  bad  been  omitted  it  could  have  had 
mo  effect  on  the  verdict.  While  the  verdict 
of  the  Jury  is  large  for  the  injury  shown  by 
-'"Intlff,  we  cannot  say  that  it  is  so  large  as 


to  Indicate  passion  or  prejudice  on  tbe  part 
of  the  Jury.  Tbe  plaintiff  received  a  physical 
Injury,  and  be  may  recover  compensation  not 
only  for  bis  physical  suffering,  but  for  such 
mental  suffering  as  he  endured.  On  the 
whole  record,  we  find  no  substantial  error  to 
the  prejudice  of  appellant 
Judgment  afiSrmed. 


WEBSTER    V.    STEWART    IRON    WORKS 

CO. 
(Court  of  Appeals  of  Kentucky.    Oct.  15,  1907.) 

1.  Mabteb  and  Sebvant— Injubigs  to  Sebv- 

ANT— FAItUBE  TO   FUBNISH    SaFE    1»1,ACE   TO 
WOBK. 

The  placing  of  a  heavy  gate  in  such  a 
position  that  a  very  slight  touch  would  cause 
It  to  fall  and  injure  a  servant  working  near  it 
made  the  place  where  the  servant  was  working 
dangerous,  and  was  a  violation  by  the  master  or 
the  duty  it  owed  the  servant  to  furnish  him  a 
reasonably  safe  place  in  which  to  work. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  5§  173,  179,  203.] 

2.  Sauk— Risks  Assuueo— Reuanoe  on  Cabb 
or  Masteb. 

A  servant  was  not  l)ound  to  examine  a 
heavy  pate  left  standing  near  his  place  of  work 
to  see  if  it  was  liable  to  fall  upon  bim,  but  had 
a  ri^ht  to  assume  that  the  master  was  discharg- 
ing Its  duty  to  make  the  gate  secure. 

VEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  547-549,  675- 
677.] 

Appeal  from  Circuit  Court,  Kenton  County. 

"Not  to  be  officially  reported." 

Action  by  Joseph  S.  Webster,  by  his  next 
friend,  against  tbe  Stewart  Iron  Works  Com- 
pany. From  a  Judgment  for  defendant  plain- 
tiff appeals.    Reversed,  witb  directions. 

H.  D.  Gregory,  for  appellant  Hall  &  Mc- 
Lean, for  appellee. 

BARKER,  J.  Tbe  appellant  Joseph  H. 
Webster,  at  tbe  time  he  received  the  Injury 
of  which  he  complains,  was  16  years  of  age, 
and  was  In  the  employ  of  the  appellee  com- 
pany. He  was  engaged  In  working  upon  an 
iron  gate  in  its  factory,  and  Just  behind  bim 
its  foreman  bad  leaned  against  a  table  a  large 
driveway  gate  made  of  iron  witb  sharp  pick- 
ets. This  gate  weighed  from  1,000  to  2,500 
pounds.  It  was  standing  sufficiently  close  to 
appellant  that  if  it  fell  It  would  strike  bim, 
and  it  was  leaning  at  such  an  angle  that 
It  would  fall  from  the  slightest  touch.  Wbile 
appellant  was  thus  engaged  in  bis  work, 
from  some  unexplained  reason — presumably 
tbe  vibration  of  tbe  machinery — it  fell,  and 
one  of  tbe  sharp  Iron  pickets  struck  him  on 
the  ankle,  inflicting  a  serious  and  painful 
wound.  To  recover  damages  for  tbe  Injury 
thus  received,  he  instituted  this  action,  charg- 
ing in  his  petition  that  bis  employer  bad  fail- 
ed in  the  duty  it  owed  him  of  affording  bin? 
a  safe  place  in  which  to  work,  and  that  by 
reason  of  its  negligence  In  tbe  premises  he 
bad  been  injured.  The  answer  denied  the 
material  allegations  of  tbe  pe*:ltlon,  pleaded 
contrlbutoty  negligence  on  tbe  part  of  the 
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appellant,  and  the  issues  were  completed  by 
reply.  Upon  the  trial  of  tbe  case,  after  plain- 
tiff's evidence  was  In,  a  motion  for  a  peremp- 
tory Instruction  to  the  Jury  to  find  for  the 
defendant  was  made  and  sustained,  and  of 
this  ruling  appellant  now  complains. 

It  Is  not  disputed — and  there  Is  no  room 
for  dispute — that  among  the  duties  an  em- 
ployer owes  to  his  employ^  Is  to  furnish  him 
a  reasonably  safe  place  In  which  to  work,  and 
that  for  a  failure  in  this  duty,  wbich  results 
in  damage  to  the  employ^,  the  employer  is 
responsible.  Now,  in  tbe  case  before  us  the 
appellant,  a  boy  of  16,  was  engaged  at  work. 
The  foreman  of  the  employer  placed  a  heavy 
iron  gate  in  such  a  position  that  a  very  slight 
touch  would  cause  it  to  fall,  and  If  it  did  fall 
the  ^pellant  was  almost  certain  to  l>e  strudc 
by  it.  As  a  matter  of  fact,  tbe  gate  did 
fall.  It  is  said  In  the  briefs,  from  the  mere 
vibration  of  the  machinery  being  operated  in 
the  building,  and  tbk  appellant  was  injured 
by  it.  We  do  not  see  how  there  could  be  two 
opinions  on  the  subject  as  to  whether  or  not 
this  act  of  the  employer  (through  Its  agent, 
tbe  foreman)  made  the  place  where  appel- 
lant was  at  work  dangerous.  There  can  be 
no  question  that  the  gate  could  have  been 
made  secure  with  very  little  trouble  or 
pains;  and  it  is  equally  certain  that,  accord- 
ing to  the  plaintltTs  evidence,  it  was  not 
made  secure,  and  that  by  reason  thereof  it 
fell,  and  in  falling  Injured  appellant.  If 
these  facts  be  true,  appellee  Is  clearly  liable 
to  appellant  for  any  damages  be  sustained. 
There  Is  no  uncertainty  as  to  how  appellant 
was  hurt.  As  to  what  made  the  gate  fall 
may  be  unexplained ;  but  that  some  cause,  so 
slight  and  obscure  as  to  escape  observation 
or  identity,  did  make  It  fall,  Is  admitted- 
The  particular  cause  of  the  gate's  falling 
(barring  the  negligence  of  appellant,  himself, 
and  this  is  not  claimed)  is  Immaterial.  Tbe 
negligence  was  in  placing  the  gate  so  that  it 
was  liable  thus  to  be  made  to  fall  and  en- 
danger tbe  life  or  limb  of  appellant.  If  the 
employer  had  carelessly  allowed  a  dynamite 
bomb  to  be  placed  in  the  building  where  ap- 
pellant was  working,  and  where  It  was  liable 
to  be  exploded,  if  It  had  exploded  and  injured 
blm,  the  employer  would  have  been  liable, 
although,  the  evidence  failed  to  show  what 
particular  thing  caused  the  bomb  to  explode. 
There  Is  no  difference  in  principle  between 
tbe  two  states  of  fact.  The  gate  was  left 
leaning  in  such  a  way  that  a  slight  Jar  would 
cause  it  to  fall.  It  Is  immaterial  whether 
the  fall  waa  actually  caused  by  a  rat  running 
against  it,  the  accidental  touch  of  some  pass- 
er-by. or  the  vibration  of  the  machinery  in 
the  building.  The  negligence  was  in  so  plac- 
ing It  that  under  the  lutluence  of  such  slight 
^uses  It  menaced  the  safety  of  the  employ& 

There  was  nothing  to  show  that  appellant 
knew  the  gate  was  liable  to  fall.  A  heavy 
Iron  gate  standing  at  the  angle  this  one  was 
might  have  been  secured  by  a  nail  being  driv- 


en in  tbe  floor  to  prevent  the  base  from 
slipping.  Appellant  was  not  bound  to  ex- 
amine the  gate  to  see  If  It  was  secured.  He 
had  a  right  to  assume  that  his  employer  was 
discharging  its  whole  duty  In  the  premises, 
and.  If  so,  that  the  gate  had  beou  made  se- 
cure. There  Is  no  difference  between  us  and 
the  learned  trial  Judge,  whose  ruling  we  are 
reviewing,  as  to  the  law  of  the  case.  Our 
difference  from  him  lies  in  the  deduction  he 
drew  from  the  undisputed  evidence.  He 
seems  to  have  been  of  opinion  that,  as  the 
particular  force  which  made  the  gate  fall 
was  not  shown  by  the  testimony  for  the  ap- 
pellant, therefore  the  jury  could  at  best  make 
only  a  guess  as  to  the  cause  of  his  Injury, 
and  consequently  he  had  failed  to  show  that 
he  was  Injured  by  the  fault  of  appellee.  His 
error  lies  In  falling  to  detect  the  real  negli- 
gence of  appellee,  which,  as  we  have  shown 
above,  was  in  placing  the  heavy  iron  gate  in 
such  a  position  that  It  was  liable,  by  a  very 
slight  touch,  to  be  thrown  down,  and  thus 
Injure  the  employe.  Appellant's  evideiu-e,  if 
true,  clearly  established  a  case  of  negligence 
on  the  part  of  the  employer,  and  from  this  it 
follows  that  the  court  erred  in  giving  the 
Jury  a  peremptory  Instruction  to  find  against 
appellant  at  the  close  of  his  evidence. 

For  tbe  reasons  given,  the  judgment  is  re- 
versed, with  directions  for  further  proceed- 
ings consistent  with  this  opinion. 


PADUCAH    TRACTION   CO.   v.    BITRRA- 
DELIi. 

(Court  of  Appeals  of  Kentucky.    Oct.  17,  1907.) 

1.  TBXAI/-^INSTRUCT10HS  —  APPLICABILITT     TO 

Evidence— Admitteo  Facts. 

Where,  in  an  action  for  personal  injuries 
caused  by  the  premature  starting  of  a  street 
car  while  plaintilT  was  boarding  it,  the  employes 
of  the  company  in  charge  of  the  car  admitted 
that  it  was  stopped  to  allow  plaintiff  to  get 
on,  an  instruction  not  predicated  on  the  idea 
that  they  knew  or  by  the  exercise  of  ordinary 
care  could  have  known  that  the  plaintiff  under- 
took to  get  on  ihe  car  was  not  erroneous,  since 
it  was  not  necessary  to  submit  that  question  to 
the  Jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  fg  613-623.] 

2.  Damages— Pebsonal   Injubies  —  Instbuo- 

TI0N3. 

In  an  action  for  personal  injuries,  an  in- 
struction that  plaintiff,  if  entitled  to  recover, 
sliould  receive  such  sum  as  would  fairly  compen- 
sate her  for  any  physical  injuries,  or  for  Injuries 
to  any  of  her  organs,  or  for  any  physical  paia, 
mental  anguish,  or  nervous  shock,  or  for  injuries 
to  her  nervous  system,  or  for  any  permanent 
injuries  to  her,  or  her  organs,  or  for  reason- 
able physicians'  or  medical  bills,  not  ezceedins 
$350,  but  not  exceeding  in  all  the  amoiint 
claimed,  was  erroneous,  the  jury  being  directed, 
in  estimating  plaintiff's  damage,  to  segregate 
such  of  her  injuries  as  ought  to  have  been 
considered  and  estimated  under  tbe  beads  of 
physical  and  mental  suffering  and  the  perma- 
nent impairment  of  her  ability  to  earn  money 
into  special  items,  and  allowing  them  to  esti- 
mate the  damage  for  each  item  as  distinguished 
from  the  others,  and  from  tbe  damage  on  ac- 
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count  of  physical  and  mental  suffering  or  per- 
manent disability. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
to).  16,  Damages,  H  54S~555.] 

8.  Same— Pbopeb  Instbtjction, 

A  proper  instruction  on  the  measure  of 
damages  in  a  personal  injary  case  is  that,  if  the 
jui7  find  for  the  plaintiff, .  they  should  allow 
her  such  a  sum  in  damages  as  they  believe  from 
the  evidence  will  fairly  and  reasonably  compen- 
sate her  for  her  physical  and  mental  suffering, 
if  any  of  either,  for  her  loss  of  time,  if  any, 
for  the  reasonable  expense,  if  any,  incurred  by 
h^  for  physicians'  bills  or  medicines,  not  ez- 
c^bdiog  the  sum  of  $350,  and  for  the  permanent 
impairment,  if  any,  of  her  ability  to  earn  money, 
resulting  directly  to  plaintiff  from  her  injuries, 
if  they  were  caused  by  the  negligence  of  defend- 
ant's servants,  but  not  exceeding  the  sum  claim- 
ed, in  her  petition. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼01.  16,  Damages,  S8  548-556.1 

Appeal  from  Circuit  Court,  McGracken 
County. 

"Not  to  be  ofBclally  reported." 

Action  by  Minnie  Burradell  against  the 
Paducah  Traction  Company  for  personal 
Injuries.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Wbeeler,  Hughes  &  Berry,  for  appellant. 
Hendrick,  MlUer  &  Marble,  for  appellee. 

CLAY,  C.  Appellee,  Mrs.  Minnie  Burra- 
dell, instituted  this  action  to  recover  of  ap- 
pellant, Paducah  Traction  Company,  dam- 
ages for  injuries  received  while  attempting 
to  board  one  of  appellant's  cars  In  the  city  of 
Paducah.  it  appears  from  the  evidence  that 
appellee  signaled  for  the  car  to  stop,  and  that 
it  was  stopped  for  the  purpose  of  taking  her 
on.  As  she  stepped  on  the  car,  the  conductor 
rang  up  a  fare.  The  motorman  mistook  the 
ring  for  a  signal  to  proceed.  The  car  was 
started,  and  appellee  was  Jerked  and  dragged 
in  such  manner  as  to  cause  her  serious  In- 
jury. The  Jury  awarded  appellee  damages  In 
the  sum  of  $2,000.  A  new  trial  was  refused, 
and  the  Paducah  Traction  Company  prose- 
cutes this  appeal. 

Instruction  No.  1,  given  by  the  court.  Is  as 
follows:  "If  you  shall  believe  from  the  evi- 
dence in  this  case  that  at  the  time  and  place 
complained  of  by  plaintiff  she  ludertook  to 
board  or  get  on  one  of  defendant's  cars,  for 
ttie  purpose  of  becoming  a  passenger  there- 
on, then  It  became  the  duty  of  defendant's 
employes  in  charge  of  said  car  to  exercise 
the  utmost  care  which  persons  are  accus- 
tomed to  use  when  engaged  In  a  like  busi- 
ness, and  under  like  or  similar  circumstances 
of  this  case,  to  allow  and  enable  plaintiff  to 
board  or  get  on  said  car  In  safety,  and  If  you 
sluill  believe  from  the  evidence  In  this  case 
that  defendant's  employes  in  charge  of  said 
car  failed  to  exercise  such  care,  and  negli- 
gently or  carelessly  started  said  car  when 
plaintiff  was  attempting  to  board  or  get  on 
same,  and  that  as  the  direct  and  proximate 
cause  thereof  plaintiff  was  caused  to  be 
Jerked,  dragged,  and  injured,  as  complained 
of  by  her,  then  the  law  in  this  case  Is  for  the 


plaintiff,  and  you  will  find  for  her  such  sum 
in  damages  as  you  may  believe  from  the  evi- 
dence will  fairly  compensate  her  for  any 
physical  injuries,  or  for  Injuries  to  any  of 
ber  organs,  by  reason  of  being  so  Jerked  and 
dragged,  or  for  any  physical  pain,  mental 
anguish,  or  nervous  shock  suffered  thereby, 
or  for  injuries  to  her  nervous  system,  or  for 
any  permanent  Injuries  to  her,  or  her  organs, 
or  for  reasonable  physicians'  or  medical  bills 
or  medicines  paid  for  or  agreed  to  be  paid 
for,  not  exceeding  $350,  but  not  exceeding  In 
all  the  amount  claimed  by  her  in  her  peti- 
tion, to  wit,  $10,000."  Comisel  for  appellant 
attack  this  Instruction  on  two  grounds:  (1) 
Tbat  the  instruction  is  not  predicated  up<Mi 
the  Idea  tbat  defendant  or  its  employes  in 
charge  of  the  car  knew,  or  by  the  exercise 
of  ordinary  care  could  have  known,  that  ap- 
pellee undertook  to  get  on  defendant's  car  for 
the  purpose  of  becoming  a  passenger  there- 
on. (2)  That  the  correct  measure  of  damages 
Is  not  stated.  The  first  objection  we  do  not 
consider  meritorious,  for  the  reason  tbat  it 
was  not  contended  by  appellant  that  Its  em- 
ployes did  not  know  tbat  appellee  was  board- 
ing the  car  for  the  purpose  of  becoming  a 
passenger  thereon.  On  the  contrary,  the  con- 
ductor and  motorman  In  charge  of  the  car 
both  testify  that  the  car  was  stopped  for  tbe 
purpose  of  permitting  appellee  to  board  the 
car.  Their  knowledge  being  admitted,  it  was 
not  necessary  to  submit  that  question  to  tbe 
Jury,  Tbe  second  objection  is  more  serious. 
It  will  be  observed  that  tbe  Instruction  com- 
plained of  is  similar  to  the  Instructions  con- 
demned by  this  court  in  L.  &  N.  R.  R.  Co.  v. 
Logsdon,  114  Ky.  746,  71  S.  W.  905,  South 
Covington  &  Cincinnati  R.  R.  v.  Nelson,  89 
S.  W.  200,  28  Ky.  T.nw  Rep:  287,  L.  &  N.  R. 
R.  V.  Hall,  115  Ky.  579,  74  S.  W.  280,  and 
Lexington  Railway  Co.  v.  Herring,  OC  S.  W. 
558,  29  Ky.  Law  Rep.  794,  and  wherein  it  was 
held  that  the  correct  measure  of  damages 
was  the  fair  compensation  for  tbe  value  of 
the  time  lost,  tbe  reasonable  expense  Incur- 
red for  medicines  and  physicians'  bills,  the 
physical  and  mental  suffering  caused  by  the 
Injury,  and  the  reduction  of  power  to  earn 
money.  This  instruction,  while  not  so  ex- 
treme as  the  instruction  disapproved  of  In 
So.  Covington  &  Clnclunatl  Railway  Co.  v. 
Nelson,  supra,  is  also  erroneous  for  the  rea- 
son therein  given,  that  It  directed  the  jury 
in  estimating  appellee's  damages  to  segregate 
such  of  her  injuries  as  ought  to  have  been 
considered  and  estimated  under  tbe  heads  of 
physical  and  mental  suffering  and  the  per- 
manent Impairment  of  her  ability  to  earn 
money  Into  special  Items  of  damage,  and  al- 
lowed thein  to  estimate  the  damage  for  each 
Item  as  distinguished  from  tbe  others,  and 
from  the  damages  on  account  of  physical  and 
mental  suffering  or  permanent  disability.  . 
Upon  tbe  next  trial  tbe  court  should  in- 
struct the  Jury  upon  the  measure  of  damages 
as  follows:  If  they  find  for  the  plaintiff,  the 
jury  should  allow  ber  such  a  sum  in  damages 
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-as  tbey  may  believe  from  the  evidence  will 
fatrly  and  reasonably  compensate  ber  for  ber 
pbysical  and  mental  sufferings,  if  any  of 
either,  for  her  loss  of  time,  if  any,  for  the 
reasonable  expense,  if  any.  Incurred  by  her 
for  pbyslcians'  bills  or  medicines,  not  exceed- 
ing the  sum  of  $350,  and  for  the  permanent 
impairment,  if  any,  of  ber  ability  to  earn 
money  that  may  have  directly  resulted  to 
plalntitt  from  her  injuries.  If  tbey  were 
caused  by  the  negligence  of  defendant's  serv- 
ants, but  not  exceeding  in  all  the  sum  of 
$10,000,  the  amount  claimed  in  ber  petition. 
As  we  cannot  now  sanction  an  instruction 
that  we  have  heretofore  so  frequently  disap- 
proved of,  Judgment  Is  reversed  and  cause  re- 
manded for  a  new  trial  consistent  with  this, 
opinion. 


COOPER  et  al.  v.  COOPER  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  22,  1907.) 

Appeai/— Review — Sufticienct  op  Evidencx. 
Though  there  be  a  slight  preponderance  of 
the  evidence  on  a  contest  of  a  will  in  favor  of 
its  validity,  the  verdict  finding  against  the  will, 
not  l>eing  flagrantly  against  the  evidence,  will 
not  l>e  disturbed  on  appeal. 

[EM.  Note. — For  cases  In  point,  see  Cent  Dig. 
▼ol.  3,  Appeal  and  Error,  {  3938.] 

Appeal  from  Circuit  Court,  Russell  County. 

"Not  to  be  officially  reported." 

Will  contest  by  Lucy  A.  Cooper  and  others 
ngainst  J.  S.  Cooper  and  others.  Judgment 
(or  plaintiffs.    Defendants  appeal.    Affirmed. 

Lilbum  Phelps  and  Chinn  &  Edeion,  for 
appellants.  O.  B.  Bertram,  N.  H.  W.  Aaron, 
and  J.  N.  Meadows,  for  appellees. 

NTJNN,  J.  Martha  Helen  Hammonds  exe- 
cuted her  will  on  the  26th  day  of  November, 
1004^  by  which  she  devised  to  her  two  chil- 
dren all  of  her  property,  specifically  naming 
certain  articles  of  household  goods,  and  be- 
queathed to  her  mother,  Lucy  A.  Cooper,  ail 
the  rest  of  ber  household  effects  oT  every  de- 
scription, and  nominated  J.  S.  Cooper  and 
J.  T.  Weddle,  appellants,  as  guardians  for 
ber  children.  Appellees  contested  this  will 
upon  the  grounds  of  want  of  mental  capacity 
and  of  undue  influence.  The  Jury  in  the 
circuit  court  after  hearing  the  evidence  found 
against  the  will. 

There  Is  no  claim  that  the  court  erred  in 
its  instructions  to  the  jury;  the  only  claim 
being  'that  the  verdict  is  flagrantly  against 
the  evidence,  and  that  the  court  erred  in 
permitting  incompetent  evidence  to  be  intro- 
duced. We  have  examined  the  record,  and 
found  that  there  was  no  material  evidence 
introduced  prejudicial  to  the  substantial 
rights  of  appellants;  and,  while  we  are  of 
the  opinion  that  possibly  there  was  a  slight 
preponderance  of  the  evidence  in  favor  of  the 
validity  of  the  will,  we  do  not  feel  authorized 
to  say  that  the  verdict  is  flagrantly  against 
the  evidence. 

For  these  reasons,  the  Judgment  is  af- 
firmed. 


McCLURE'S  EX'R  v.  KING  et  al. 
(Court  of  Appeals  of  Kentuclcy.    Oct  16,  1907.) 

1.  StJBBOGATlON— PATMKNT    OV   DEBT— RIQHTB 
OT    SUBETY. 

Plaintiff's  testatrix  and  her  husband  sold 
certain  land  by  title  bond,  taking  several  notes 
in  payment  of  the  price,  with  F.  as  surety.  On 
the  day  after  the  notes  were  executed,  F.  paid 
testatrix  the  amount  of  the  first  two  notes, 
which  were  thereupon  assigned  to  him  witbont 
recourse,  and  F.  thereafter  sold  the  notes  to 
defendants.  Nothing  more  was  ever  paid  on  the 
remaining  notes,  and  testatrix  sued  to  recover 
the  amount  thereof,  and  to  subject  the  land 
to  the  payment  of  the  judgment  Held,  under 
the  rule  that  subrogation  cannot  be  invoked 
until  full  satisfaction  of  the  original  creditor's 
debt,  defendants  were  not  subrogated  to  testa- 
trix's rights  as  to  the  notes  so  assigned  for  the 
purpose  of  having  them  declared  a  ^rior  lien 
on  the  land  to  the  testatrix's  remaining  notes 
unpaid. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Subrogation,  S!  47,  5ai 

2.  Estoppel— Repbesentations. 

Under  the  rule  that,  in  order  to  work  an 
estoppel,  the  representations  relied  on  must  be 
plain  and  positive,  and  such  as  would  mislead  a 
person  of  ordinary  prudence,  testatrix  was  not 
estopped  to  claim  a  prior  lien  on  certain  land 
for  the  payment  of  purchase-money  notes,  be- 
cause her  hujiband,  acting  as  her  agent  stated 
to  defendants  that  the  first  two  notes  which 
had  been  paid  by  a  surety  thereon  and  assigned 
to  him,  and  were  about  to  be  transferred  to  de- 
fendants, "were  all  right." 

[EM.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.   19.   Estoppel,   §§   218-231.1 

Appeal  from  Circuit  CJourt,  Henderson 
County. 

"To  be  officially  reported." 

Action  by  Mary  H.  McClure's  executor 
against  C.  L.  and  H.  A.  King.  From  an  ad- 
verse decree,  plaintiff  appeals.    Reversed. 

Thos.  B.  Ward,  for  appellant  Robt  D. 
Vance,  for  appellee. 

CLAY,  O.  On  February  10, 1898,  Mrs.  Mary 
H.  McClure  and  H.  D.  McClure  sold  to 
E\  H.  Martin,  by  title  bond  which  was  not 
recorded,  a  certain  piece  of  real  estate  in 
Corydon,  Ky.,  for  the  sum  of  $489.  For  the 
purchase  price  F.  H.  Martin,  as  principal, 
and  A.  L.  Frisbie,  as  surety,  executed  to  Mrs. 
Mary  H.  McClure  the  following  notes,  dated 
February  10,  1808,  and  bearing  8  per  cent 
interest  from  date:  One  for  $60  payable  on 
or  before  September  1,  1808;  one  for  $100, 
payable  on  or  before  January  1,  1S99;  one 
for  $109.06,  payable  on  or  before  January  1, 
18.09;  one  for  $109.66,  payable  on  or  before 
January  1,  1000 ;  and  one  for  $109.66,  payable 
on  or  before  January  1,  1901.  On  the  day 
after  the  papers  were  executed,  A.  L.  Fria- 
ble, the  surety,  paid  to  Mrs.  McClure  the  sum 
of  $100,  the  amount  of  the  first  two  notes. 
These  notes  were  assigned  to  Mr.  Frisbie, 
without  recourse ;  the  indorsement  being  sign- 
ed by  Mary  II.  McClure  by  H.  D.  McClure. 
Subsequently  Frisbie  sold  and  assigned  the 
two  notes  in  question  to  appellees,  C.  L.  and 
H.  A.  King.  Nothing  more  was  ever  paid  on 
any  of  the  notes  by  either  Martin  or  Frisbie, 
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80  on  Au^st  28,  1003,  Mrs.  McClure,  who 
has  since  died,  brought  suit  on  the  three  notes 
In  her  possession,  asking  a  personal  judgment 
against  Martin  and  Frlsbie  and  that  the  prop- 
erty be  sold  to  satisfy  her  claim.  On  April 
11, 1904,  appellees,  C.  L.  and  H.  A.  King,  filed 
their  petition,  which  was  made  .a  cross-ac- 
tion, against  Martin  and  Frisble,  in  which 
they  set  forth  the  assignment  of  the  two  first 
notes  to  Frisble,  and  their  subsequent  assign- 
ment to  them  under  an  agreement  between  all 
the  parties  to  the  contract  that  the  first  two 
notes  should  be  a  prior  lien  on  the  property, 
and  prayed  for  judgment  acoordingly.  To 
this  petition  and  answer  Mrs.  McClure  re- 
plied, setting  up  that  Frisble  was  the  surety 
on  the  notes,  and  as  such  bad  paid  them  and 
taken  an  assignment  thereof.  She  denied 
that  Frisble  had  any  lien  on  the  property  su- 
perior or  equal  to  plaintifTs  lien,  or  that  the 
Kings  bad  any  lien  thereon  except  such  as 
was  subject  to  hers,  and  further  denied 
that  she  or  any  one  for  her  had  ever  made 
any  agreement  with  the  Kings  or  any  one  for 
them  whereby  their  notes  were  to  be  paid 
first  Appellees  thereupon  filed  their  rejoin- 
der, in  which  they  alleged  that  prior  to  the 
purchase  of  the  notes  in  question  Frisble  and 
Martin  represented  to  appellee  H.  A.  King 
that  the  said  notes  were  secured  by  first 
mortgage  lien  upon  the  real  estate  sold ;  that 
they  further  Informed  H.  D.  McClure,  agent 
of  plaintiff  Mary  H.  McClure,  of  their  de- 
sire to  purchase  said  notes  and  of  the  rep- 
resentations made  by  Frisble  and  Martin, 
and  that  said  McClure  said  to  appellees  that 
the  notes  were  all  ri^t,  and  to  go  ahead  and 
trade  for  them ;  that  in  purchasing  said  notes 
they  relied  upon  said  representations,  They 
then  claimed  that  plaintiff  by  reason  of  said 
representations  was  estopped  from  asserting 
the  suretyship  of  Frisble,  and  from  oontro- 
verting  the  priority  of  appellees'  lien.  Upon 
the  hearing  the  trial  court  entered  a  Judg- 
ment placing  all  the  notes  upon  an  equality, 
and  prorating  the  proceeds  derived  from  the 
sale  of  the  property  between  the  McClure  est 
tate  and  the  Kings  according  to  the  amount 
of  their  notes.  From  that  judgment  this  ap- 
peal Is  prosecuted. 

We  shall  first  examine  the  law  applicable 
to  cases  of  this  character.  In  1  Brandt  on 
Suretyship  &  Guaranty  (3d  Ed.)  p.  649,  we 
find  the  following:  "As  a  general  rule,  sub- 
rogation cannot  be  enforced  until  the  whole 
debt  is  paid  to  the  creditor.  Part  may  be 
paid  by  the  principal  and  part  by  the  surety, 
and  the  surety  then  be  entitled  to  subroga- 
tion, but  the  entire  debt  must  be  extinguished 
before  subrogation  can  take  place.  It  would 
not  subserve  the  ends  of  Justice  to  consider 
the  assignment  of  an  entire  debt  to  a  surety 
as  effected  by  operation  of  law,  where  he  had 
paid  but  a  part  of  It,  and  still  owed  a  balance 
to  the  creditor,  and  a  court  of  chancery 
would  not  countenance  such  an  anomaly  as  a 
pro  tanto  assignment,  the  effects  of  which 
would  only  be  to  give  distinct  Interests  in  the 


same  debt  to  both  creditor  and  surety.  Until 
the  creditor  is  fully  satisfied,  there  cannot 
usually  be  any  Interference  with  bis  rights 
or  his  securities  which  might  even  by  bare 
possibility  prejudice  or  embarrass  bim  in  any 
way  in  the  collection  of  the  residue  of  his 
claim."  In  27  American  &  English  Encyclo- 
pedia of  Law  (2d.  Ed.)  p.  211,  the  rule  is 
thus  stated :  "The  creditor  is  entitled  to  full 
satisfaction  of  the  debt  before  the  right  of 
subrogation  may  be  invoked.  The  surety 
may  not  meddle  with  any  of  bis  rights  and 
securities  so  long  as  any  portion  of  the  debt 
remains'  unsatisfied.  As  against  the  rights 
of  the  creditor,  paymmt  of  a  part  of  the  debt 
by  the  surety  will  not  subrogate  him  to  a 
proportionate  part  <tf  the  securities  applicable 
to  tbe  debt.  Where  a  mortg.ige  is  given  to 
secure  several  notes,  the  surety  is  not  entitled 
to  subrogation  until  all  the  notes  are  paid." 
In  Columbia  Finance  &  Trust  Co.  v.  Ken- 
tucky Union  Railway -Company,  80  Fed.  794,' 
9  C.  C.  A.  264,  the  court  in  passing  on  this 
question  said :  "The  rights  of  the  creditor  in 
the  mortgaged  property  had  not  been  extin- 
guished by  .a  payment  of  the  whole  debt. 
The  payment  of  the  whole  debt  for  which  the 
surety  is  liable  Is  essential  to  subrogation. 
If  the  surety  upon  making  a  partial  payment 
became  entitled  to  subrogation  pro  tanto,  and 
thereby  became  entitled  to  the  position  of 
an  assignee  of  the  property  to  the  extent  of 
such  payment,  it  would  operate  to  place  such 
surety  upon  a  footing  of  equality  with  the 
holders  of  the  unpaid  part  of  the  debt,  and, 
In  case  the  property  was  Insufficient  to  pay 
the  remainder  of  the  debt  for  which  the  gtiar- 
antor  was  bound,  the  loss  would  logically  fall 
proportionately  upon  the  creditor  and  upon 
the  surety.  Such  a  result  would  be  grossly 
inequitable.  Yet  this  is  in  effect  the  result 
of  the  contention  urged.  The  equity  of  sub- 
rogation does  not  arise  from  the  mere  obliga- 
tion to  pay.  It  springs  alone  from  payment 
The  liability  of  the  surety  for  the  remainder 
of  the  debt  continued  as  well  after  as  before 
such  payment  and,  until  the  entire  debt  is 
paid,  the  surety  has  no  such  equity  as  will 
entitle  him  to  the  active  aid  of  a  court  of 
equity."  The  court  further  said :  "The  cred- 
itor's rights  in  the  mortgage  must  be  entirely 
divested  before  the  surety  can  be  substituted 
by  operation  of  law,  and  allowed  to  stand  in 
the  shoes  of  a  creditor."  The  foregoing  doc- 
trine was  recognized  and  applied  by  this 
court  In  the  case  of  Wlllingham  v.  Ohio 
Banking  &  Trust  Company,  56  S.  W.  706,  57 
S.  W.  467,  22  Ky.  Law  Bep.  158.  This  was 
a  case  where  the  principal  debtor  owed  the 
trust  company  various  debts,  upon  one  of 
which  amounting  to  the  sum  of  $450  Willing- 
ham  was  surety.  The  principal  debtor  trans- 
ferred to  the  company  certain  Insurance  poli- 
cies as  collateral  security  on  his  entire  In- 
debtednesa  Wlllingham  paid  the  debt  for 
which  he  was  surety.  The  trust  company 
surrendered  the  two  policies,  and  received 
thereon  the  sum  of  $750.    Willlngbam  sued 
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for  a  pro  rata  distribution  of  said  sum.  This 
court  beld  tliat  no  cause  of  action  arose  in 
hlB  tavor  until  all  the  debts  beld  by  the  trust 
company  were  fully  paid. 

Applying  these  principles  to  the  case  at 
bar,  It  Is  manifest  that  the  surety,  Frisble, 
would  not  be  entitled  to  subrogation  as 
against  Mrs.  McClure  on  the  two  notes  paid 
by  blm.  To  hold  otherwise  would  permit 
Frisble  to  recover  from  Mrs.  McGlure  money 
to  which  she  was  Justly  entitled  and  for 
which  he  was  legally  bound,  for  the  proceeds 
of  the  property  were  not  sufficient  to  pay  all 
the  Uen  debts.'  That  being  the  case,  it  fol- 
lows that  appellees  who  obtained  the  notes 
In  question  by  assignment  from  Frisble  stand 
in  bis  shoes,  and  have  no  rights  other  than 
those  that  Frisble  could  assert,  unless  It  ap- 
pear from  tbe  record  that  appellees'  plea  of 
estoppel  Is  available  against  appellant  An 
examination  of  tbe  record  shows  that  appel- 
lee H.  A.  King  testified  in  part  as  follows: 
"Q.  Now,  If  you  had  any  conversation  with 
A.  Ia  Frlsbie,  F.  H.  Martin,  or  H.  D.  Mc- 
Clure before  you  bought  tbe  notes,  about  the 
purchase  of  these  notes,  give  the  conversa- 
tion with  each  In  detail.  A.  The  conversa- 
tion between  A.  L.  Frisble  and  myself  was 
that  he  owned  tbe  notes,  and  that  be  said 
they  were  the  first  notes  on  the  property.  I 
saw  Mr.  McClure  and  be  said  they  were  regu- 
lar and  all  right.  Mr.  Martin  told  me  they 
were  tbe  first  notes  on  tbe  property,  and  he 
further  stated  that  he  expected  to  pay  tbem 
off  as  they  fell  due.  Q.  At  the  time  yoa 
spoke  to  H.  D.  McClure  about  your  thinking 
of  purchasing  these  notes,  was  anything  said 
about  the  order  In  which  these  notes  should 
be  paid,  and  the  notes  then  held  by  his  moth- 
er, Mary  H.  McClure?  A.  I  do  not  remem- 
ber that  there  was.  Q.  To  refresh  your  rec- 
ollection, did  he  not  tell  you  that  It  would  be 
all  right  for  you  to  purchase  these  notes,  and 
that.  If  you  purchased  them,  that  they  should 
be  paid  first,  before  tbe  notes  held  by  his 
mother?  A.  Yes;  that  was  my  understand- 
ing. Q.  Now,  Just  tell  what  he  said  about 
that  A.  He  said  the  notes  were  all  right, 
and  to  go  ahead  and  trade  for  them.  That  Is 
about  all  I  can  state  about  It  Q.  Did  yon 
tell  Mr.  McClure  at  the  time  that  you  were 
thinking  of  purchasing  these  notes?  A.  Yes, 
sir.  Q.  What  did  he  say  when  you  told  him 
that?  A.  I  think  he  said  he  bad  no  objec- 
tions ;  that  It  was  all  right"  Mr.  H.  D.  Mc- 
Clure; who  Is  shown  to  be  the  agent  of  his 
mother,  Mary  H.  McClure,  testified  as  fol- 
lows: "Q.  Tell  what  if  any,  arrangement 
was  made  between  Mrs.  McClure  or  you  for 
her  with  him,  as  to  how  the  said  notes  ow- 
ing by  Martin  for  the  land  were  to  be  paid.  I 
mean  tbe  notes  held  by  you  and  tbe  notes 
beld  by  King.  A.  There  was  no  arrangement 
made  whatever.  She  expected  to  get  the  pur- 
chase money.  Q;  State  whether  or  not  there 
was  any  agreement  made  by  her,  or  you  for 
her,  whereby  the  notes  held  by  King  were  to 
be  paid  first   A.  None  whatever,  except  tuls : 


If  Martin  were  to  pay  the  King  notes  then 
and  there.  It  would  be  all  right  with  her,  but 
no  future  payment  would  be.  Q.  Was  any 
understanding  or  agreement  bad  whereby 
King  was  to  have  a  priority  of  lien  on  the 
land  over  the  notes  beld  by  Mrs.  McClure? 
A.  None  whatever."  It  appears  from  the 
foregoing  evidence  that  appellees  relied  more 
upon  the  statements  made  by  Frisble  and 
Martin  that  the  notes  In  question  were  the 
first  notes  on  the  property  than  they  did  upon 
the  statements  made  by  H.  D.  McClure.  But 
It  win  not  be  contended  that  their  state- 
ments could  In  any  way  bind  Mrs.  McClure, 
for  they  bore  no  such  relation  to  Mrs.  Mc- 
Clure as  would  authorize  tbem  to  contract 
for  her  or  say  things  that  could  be  pleaded 
against  her  by  way  of  estoppel.  That  being 
tbe  case,  the  plea  of  estoppel  must  be  sup- 
ported alone  by  such  agreements  or  state- 
ments as  were  made  by  H.  D.  McClure  on 
behalf  of  bis  mother.  It  nowhere  appears 
In  the  record  of  the  evidence  that  Frlsble's 
and  Martin's  statements  that  the  notes  pur- 
chased by  appellees  were  the  first  notes  on 
the  property  were  ever  repeated  to  H.  D.  Mc- 
Clure, and  that  be  made  his  statements  after 
knowing  of  the  representations  made  by  them. 
It  only  appears  that  he  knew  appellees  were 
thinking  of  purchasing  the  notes,  and  what 
he  said  must  be  weighed  and  considered  in 
tbe  light  of  that  knowledge  alone.  Appellee, 
when  asked  tbe  direct  question  If  anything 
was  said  about  the  order  In  which  the  notes 
should  be  paid,  replied  that  he  did  not  re- 
member that  there  was.  It  was  only  when 
his  recollection  was  refreshed  by  a  very  sug- 
gestive question  of  counsel  that  he  claimed 
that  it  was  his  understanding  that  the  notes 
be  bad  purchased  were  to  be  paid  first 
When  asked  to  tell  exactly  what  was  said 
about  that  by  H.  D.  McClure,  his  reply  was: 
"He  said  that  the  notes  were  all  right,  and 
to  go  ahead  and  trade  for  them."  At  anoth- 
er time,  when  asked  what  Mr,  H.  D.  McClure 
said,  his  answer  was:  "I  think  he  said  that 
he  had  no  objections;  that  it  was  all  right." 
At  still  another  time,  his  reply  to  tbe  ques- 
tion, "Did  you  ask  blm  (McClure)  about  the 
order  in  which  the  notes  would  be  paid,  if 
you  should  purchase  them?"  was,  "I  don't 
think  that  I  did."  Thus  it  will  be  seen  that 
appellee  H.  A.  King  corroborates  the  testi- 
mony of  H.  D.  McClure,  who  testified  that 
there  was  no  understanding  nor  agreement 
whereby  King  was  to  have  a  priority  of  lien 
over  the  notes  beld  by  bis  mother.  As  the 
question  of  the  priority  of  the  notes  was  not 
mentioned  in  tbe  conversation  between  King 
and  McClure,  we  must  determine  whether  or 
not  Mrs.  McClure  is  estopped  to  assert  the 
priority  of  her  Hen  by  the  mere  statement 
of  her  agent  that  tbe  notes  were  all  right. 
Tbe  rule  is  that  In  order  to  work  estoppel, 
the  representations  relied  upon  should  be 
plain  and  positive,  and  such  as  would  mis- 
lead a,  person  of  ordinary  prudence.  It  Is 
not  sufficient  that  a  party  was  misled  by 
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drawing  an  Inference  tbat  was  not  warranted 
by  the  words  used.  The  expressions  used  by, 
H.  D.  McClnre  cannot  be  Interpreted  as  carry- 
ing with  them  any  waiver  of  the  rights  of  his 
mother.  If  appellees  were  misled  thereby,  It 
was  only  because  they  attributed  to  bis 
words  a  meaning  which  the  words  them-' 
selves  did  not  reasonably  Import  Under  the 
circumstances,  therefore,  Mrs.  McClure's  ex- 
ecutor is  not  precluded  from  asserting  the 
priority  of  his  mother's  lien. 

Judgment  reversed,  with  directions  to  the 
trial  court  to  apply  the  proceeds  of  the  sale 
of  the  property  first  to  the  payment  of  ap- 
pellant's Hen. 

McCHKSNBT  v.  HAGBR,  Auditor. 
(Court  of  Appeals  of  Kentucky.    Oct  11,  1907.) 

1.  Mandamus— Statutort  Pbovisions— Con- 
ditions Pbeokdent. 

Civ.  Code  Prac.  g  474,  provides  that  writs 
of  mandamus  ehall  be  obtained  by  motion  and 
prosecuted  as  provided  in  title  10,  c.  5,  except 
tbat  the  applicant  shall  file  a  petition  stating 
the  cause  and  ground  of  his  application  before 
giving  notice  oi  his  motion.  Title  10,  c.  S,  i 
444,  provides  that  a  judgment  may  be  obtained 
on  motion  in  all  cases  specially  authorized  by 
statute  and  the  service  of  notice  shall  be  regard- 
ed as  commencement  of  the  proceeding,  section 
443,  that  notice  of  such  motions  be  served  on 
the  party  against  whom  the  judgment  is  sought 
10  days  before  the  motion  is  made,  section  448, 
that  the  motion  may  be  made  on  any  day  of  the 
term  of  court.  Held  that,  under  the  statutes, 
the  petition  need  not  be  filed  10  days  before 
the  beginning  of  a  term,  but  may  be  filed  during 
or  out  of  term  time,  and  stands  for  hearing  10 
days  after  service.  If  the  court  in  which  the 
proceeding  is  pending  is  then  in  session. 

2.  States  —  Officebb  —  Compensation  — 
Statutory  Phovisions. 

Ky.  St.  1903,  c.  115,  g  878  (Act  April  5, 
180.3,  p.  733,  c.  171,  g  272),  relating  to  private 
corporations,  provide  tbat  "all  fees  collected  by 
the  Secretary  of  State  under  this  article  shall 
be  covered  by  him"  into  the  state  treasury,  and 
tbat  "he  shall  be  allowed  for  his  service  under 
this  act  the  sum  of  $1,000."  Section  4540  pro- 
vides that  the  Secretary  of  State  shall  be  ap- 
pointed by  the  Governor  until  the  first  Monday 
m  January,  189G.  and  that  until  said  date  he 
shall  receive  the  fees  and  compensation  now  al- 
lowed by  law,  and  that  thereafter  he  shall  re- 
ceive an  annual  salary  of  $3,000  and  no  fees 
or  perquisites.  Act  July  1,  1893  (Acts  1893, 
p.  1264,  c.  242),  amended  Act  April  5.  1893,  p. 
733,  c.  171,  g  272.  by  striking  out  the  word 
"article"  and  inserting  the  word  "chapter." 
Held,  that  the  Secretary  of  State  is  entitled  to 
an  annual  salary  of  $3,0()0  in  lieu  of  all  other 
compensation. 

8.  Statutes— Construction— Extrinsic  Aids 

TO  Construction. 

Where  statutes  were  construed  by  the  Su- 
preme Court  and  this  construction  acquiesced  in 
by  the  persons  affected  thereby  and  by  the  Legis- 
lature for  several  years,  such  construction  will 
be  accepted  as  correct,  and  In  construing  the 
statutes  interpreted  they  will  be  read  in  connec- 
tion with  the  opinion  of  the  court 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  g  294.] 

Barker  and  Nunn,  JJ.,  dissenting. 

Appeal     from     Circuit    Court,     Franklin 
County. 
"Not  to  be  officially  reported." 


Mandamus,  on  the  relation  of  H.  T.  Mc- 
Chesney,  against  S.  W.  Hager  to  compel  re- 
spondent, as  Auditor  of  the  PidiUc  Accounts, 
to  pay  the  petitioner,  as  Secretary  of  State,  a 
certain  sum  claimed  by  him  as  compensation. 
From  a  Judgment  for  reapondmt,  the  peti- 
tioner appeals.  Afilrmed. 

McQuown  &  Brown  and  Ell  H.  Brown,  for 
appellant  N.  B.  Hays,  Atty.  Gen.,  and  C. 
H.  Morris,  for  appellee. 

CARROLL,  J.  This  appeal  is  prosecuted 
from  a  judgment  of  the  Franklin  circuit 
court  The  appellant  filed  his  petition,  asking 
that  a  mandamus  issue  to  require  the  Audi- 
tor of  Public  Accounts  to  pay  him  |1,000  to 
which  he  claimed  to  be  entitled. 

A  preliminary  question  of  practice  is  rais- 
ed tbat  we  win  dispose  of.  The  petition  ask- 
ing the  mandamus  was  filed  in  the  Franklin 
circuit  court  during  the  April  term,  1906. 
Ten  days'  notice  of  the  motion  was  given 
appellee,  and  it  came  up  for  hearing  during 
the  term  of  court  at  which  the  petition  was 
filed.  It  Is  Insisted  for  appellee  tbat  the  mo- 
tion did  not  stand  for  trial  at  tbat  term,  and 
this  contention  Is  based  upon  the  ground  that 
the  petition  must  bfe  filed  10  days  before  the 
beginning  of  the  term  at  which  the  applica- 
tion for  the  motion  is  made  In  order  to  confer 
jurisdiction  to  bear  the  motion  at  that  term 
or  require  the  defendant  to  plead.  Section 
474  of  the  Civil  Code  of  Practice  provides 
that  "Writs  of  mandamus,  except  those  is- 
sued by  a  court  for  enforcing  Its  Judgments, 
and  writs  of  prohibition,  shall  be  obtained 
by  motion  and  prosecuted  in  the  manner  pro- 
vided. In  title  ten,  chapter  five,  except  that 
the  applicant  shall  file  a  petition  wherein  he 
shall  state  the  cause  and  ground  of  his  ap- 
plication before  giving  notice  of  his  motion; 
to  which  the  party  against  whom  the  manda- 
mus or  prohibition  is  sought  shall  file  a  de- 
murrer or  answer  at  or  before  the  time  fixed 
for  making  the  motion."  Section  444  of  chap- 
ter 5,  title  10,  provides.  In  part,  that  "  a  Judg- 
ment may  be  obtained,  on  motion  •  •  • 
In  all  cases  specially  authorized  by  statute; 
and  the  service  of  notice  shall  be  regarded  as 
the  commencement  of  the  proceeding."  Sec- 
tion 445:  "Notice  of  such  motions  shall  be 
served  on  the  party  against  whom  the  Judg- 
ment is  sought  at  least  ten  days  before  the 
motion  Is  mnde."  Section  448:  "Such  mo- 
tion mentioned  in  this  chapter  may  be  made 
on  any  day  of  the  term  of  the  court"  Un- 
der these  sections,  the  petition  for  a  manda- 
mus may  be  filed  during  or  out  of  term  time; 
and  the  motion  stands  for  hearing  10  days 
after  service  of  notice  If  the  court  in  which 
the  proceeding  is  pending  be  then  In  session. 
It  Is  not  necessary  tbat  the  petition  be  filed 
10  days  before  the  beginning  of  a  term. 

To  understand  the  merits  of  the  contro- 
vert, It  win  be  necessary  to  cite  certain  sec  - 
tlons  of  tbe  Kentucky  Statutes  of  lOttt. 
Cliapter  115,  which  is  an  act  approved  April 


Digitized  by 


Google 


Ky.) 


MoCHESNEY  v.  HAGEB. 


715 


C,  18»3,  relates  to  "Secretary  of  State,"  and 
section  4640  of  tbis  chapter  reads:  "A  Sec- 
retary of  State  shall  be  appointed  by  the 
Qovemor  until  the  first  Monday  in  January, 
one  thousand  eight  hundred  and  ninety-six, 
and  may  be  removed  by  the  Governor  at  bis 
pleasure.  Until  said  date,  the  Secretary  and 
Assistant  Secretary  shall  receive  the  fees  and 
compensation  now  allowed  by  law.  There- 
after the  Secretary  of  State  shall  receive  an 
annual  salary  of  three  thousand  dollars,  and 
the  Assistant  Secretary  an  annual  salary  of 
eighteen  hundred  dollars,  payable  in  the  same 
manner  as  the  salary  of  the  Governor,  and 
no  fees  or  perquisites."  Section  878,  found 
in  tlie  chapter  on  corporations,  and  the  arti- 
cle relating  to  building  and  loan  associations, 
provides  that:  "All  fees  collected  by  the  Sec- 
retary of  State  under  this  chapter  shall  be 
covered  by  him  as  soon  as  collected  Into  the 
state  treasury,  and  so  much  thereof  as  may 
be  necessary  to  defray  the  expenses  incur- 
red in  the  discharge  of  the  duties  Imposed 
upon  the  Secretary  of  State  by  virtue  of  any 
of  the  provisions  of  this  act  shall  be  paid 
upon  the  warrant  of  the  Auditor  to  the  Secre- 
tary of  State.  The  Secretary  of  State  shall 
report  to  each  session  of  the  General  Assem- 
bly a  statement  of  the  amount  received  from 
Ucoises,  fees  or  penalties  under  this  act,  and 
the  amount  expended  by  him,  and  he  shall  be 
allowed  for  his  services  under  this  act  the 
sum  of  one  thousand  dollars,  to  be  piald  to 
him  In  monthly  installments  upon  the  war- 
rant of  the  Auditor."  The  Auditor  has  de- 
clined to  pay  the  Secretary  of  State  the  |1,- 
000  mentioned  in  this  section,  and  whether 
or  not  he  is  entitled  to  it  Is  the  question  pre- 
sented. 

The  Identical  question  here  made  was  be- 
fore this  court  in  the  case  of  Flnley  v.  Audi- 
tor, 106  Ky.  856,  48  S.  W.  428.  Finley  was 
the  Secretary  of  State  in  1898,  and,  in  addi- 
tion to  the  salary  allowed  him  by  section 
4540,  sought  to  recover  the  thousand  dollars 
mentioned  in  section  878.  In  considering 
the  case,  the  court  said:  "It  was  the  legisla- 
tive intention  that  the  Secretary  of  State 
should  receive  until  the  first  Monday  in  Jan- 
uary, .1896,  the  fees  and  compensation  then 
allowed  by  law,  which  Included  the  sum  of 
$1,000  before  mentioned;  but  thereafter  he 
should  receive  only  the  annual  salary  of 
$3,000" — ^holding  that  the  words,  "and  no 
fees  or  perquisites,"  found  in  section  4540, 
were  evidently  Intended  to  exclude  any  oth>- 
er  or  additional  compensation.  It  Is  now  in- 
sisted that  this  opinion  was  rested  upon  er- 
roneous statements  of  fact  as  to  the  date  of 
the  enactment  of  the  laws  therein  mention- 
ed, and  we  are  aslced  to  overrule  it,  as,  if 
this  opinion  is  adhered  to,  the  judgment  dis- 
allowing appellee's  claim  must  be  affirmed. 
The  corporation  act,  containing  six  articles, 
became  a  law  on  April  6,  1803  (Acts  1893,  p. 
733,  c.  171),  without  the  approval  of  the 
Governor.  Article  6  related  to  building  and 
loan  associations.     Section  271  of  the  act. 


being  a  section  In  article  6,  provided  for  the 
payment  of  certain  license  fees  by  building 
and  loan  associations  to  the  Secretary  of 
State  for  the  use  of  the  state;  and  section 
272  of  the  same  act  and  article  provided  that 
all  fees  collected  by  the  Secretary  of  State 
should  t>e  covered  Into  the  treasury.  By 
an  act  approved  July  1,  1893  (Acts  1893,  p. 
1264,  c.  242),  the  act  relating  to  corporations 
that  became  a  law  April  5,  1893,  was  amend- 
ed in  several  respects.  Among  the  changes 
made  was  the  insertion  of  the  word  "chap- 
ter" in  place  of  the  word  "article"  in  section 
272  of  the  act,  now  section  878  of  the  Ken- 
tucky Statutes  of  1903.  This  was  the  only 
amendment  made  to  this  section.  It  is  al- 
leged in  the  petition  to  which  a  demurrer 
was  sustained  that  the  bill  relating  to  cor- 
porations was  first  Introduced  in  the  Sen- 
ate on  November  18,  1892.  After  passing 
both  bouses,  it  was  signed  by  the  respective 
speal^ers  on  March  24,  1893,  and  sent  to  the 
Governor,  in  whose  hands  It  remained  \m- 
tll  It  became  a  law  without  his  approval  on 
April  5th.  The  act  relating  to  the  Secretary 
of  State  was  first  Introduced  January  17, 
1893,  and  on  March  28th  received  the  ap- 
proval of  the  speakers,  and  on  that  day  was 
sent  to  the  Governor  and  was  signed  by  him 
on  April  6th.  It  will  be  observed  that  both 
of  these  acts  were  pending  in  the  Legislature 
at  the  same  time,  and  there  was  only  a  few 
days  diOerence  in  the  time  that  each  of 
them  finally  passed  both  bouses  of  the  Legis- 
lature, and  were  signed  by  the  speakers. 
In  view  of  the  fact  that  ooth  of  these 
bills  were  pending  before  the  Legislature  at 
the  same  time,  we  do  not  attach  much  Im- 
portance to  the  dates  when  they  became 
laws;  buf  very  frankly  confess  that.  If  the 
question  was  an  open  one  and  had  not  here- 
tofore been  considered  by  this  court,  there 
would  be  much  force  in  the  contention  of  ap- 
pellee that  the  Legislature  intended  that  the 
Secretary  of  State,  in  addition  to  the  salary 
provided  by  the  act  of  April  Cth,  should  re- 
ceive for  the  new  duties  Imposed  upon  bim 
by  the  act  relating  to  corporations  the  addi- 
tional salary  of  $1,000  provided  in  section 
878.  But  we  do  not  feel  disposed  to  over- 
rule the  opinion  of  this  court  In  the  case, 
supra.  Since  that  case  was  handed  down, 
there  have  been  four  regular  sessions  of  the 
Legislature,  and.  If  the  construction  given  to 
these  statutes  was  not  the  one  intended  by 
the  legislative  department.  It  is  fair  to  as- 
sume that  the  statute  would  have  been  go 
amended  as  to  make  effective  the  purpose  of 
the  Legislature  In  the  enactment  of  these 
laws,  and  give  to  the  Secretary  of  State  the 
additional  salary  now  insisted  upon. 

It  Is  also  worthy  of  notice  and  consid- 
eration that  the  Secretary  of  State  elected 
in  1000  for  a  term  of  four  years  acquiesced 
in  the  construction  given  to  these  statutes 
by  the  court,  and  only  received  the  salary 
provided  for  by  section  4540.  It  thus  ap- 
pears tbat  not  only  the  legislative  depart- 
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ment  of  the  government,  but  the  predeces- 
sor in  office  of  appellee,  accepted  as  correct 
the  construction  placed  upon  these  statntes 
by  this  court;  and  we  think  it  may  be  set 
down  as  sound  In  principle  that  when  a  leg- 
islative enactment  of  doubtful  character  has 
been  construed  by  a  court  of  last  resort, 
and  this  cwistruction  has  been  acquiesced  In, 
not  only  by  the  parties  affected,  but  by  the 
legislatlTe  branch  of  the  government  for  a 
period  of  years,  that  it  must  be  accepted  as 
correct,  and  that  in  construing  the  statutes 
interpreted  they  must  be  read  in  connection 
with  the  opinion  of  the  court,  and,  in  fact, 
the  opinion  becomes  in  effect  a  part  of  the 
statute  binding  upon  all  persons  asserting 
rights  under  It  or  whose  interests  are  af- 
fected by  it 
Judgment  affirmed. 

BARKER  and  NUNN,  JX,  dissent 


FALLS  CITY  TINWARE  CO.'S  TRUSTEE 

et  al.  V.  LEVINE. 
(Court  of  Appeals  of  Kentucky.    Oct  15,  1907.) 

1.  BANKBOPTOT— COLLKCTION    OF    ASSETS. 

A  purchase  of  corporate  stock  of  one  stock- 
bolder  by  another  stockholder  with  funds  of 
the  corporation  may  be  set  aside  as  a  fraud  on 
the  corporation  and  its  creditors,  and  the  funds 
recovered  by  the  trustee  in  bankruptcy  of  the 
corporation. 

2.  Same— Action    by    Tbubtee— Bubder    o» 
Proof. 

A  trustee  of  a  bankrupt  corporation  seeking 
to  set  aside  a  sale  of  corporate  stock  of  one 
Btockholder  to  another  stockholder  on  the  ground 
that  corporate  funds  were  used  to  purchase  the 
same  has  the  burden  of  showing  that  the  funds 
used  were  those  of  the  corporation. 

[Ed.  Note. — For  cases  in  point  see  Gent  Dig. 
vol.  6,  Bankruptcy,  {  458.] 

Appeal  from  Circuit  Court,  Jefferson 
County,  Common  Pleas  Branch,  Third  Divi- 
sion. 

"Not  to  be  officially  reported." 

Action  by  the  trustee  in  bankruptcy  of 
the  Falls  City  Tinware  Company  and  others 
against  Barnett  Levine.  Judgment  for  de- 
fendant and  plaintiffs  appeal.     Affirmed. 

Thatcher,  Gifford  &  Stelnfeld  and  W.  W. 
Crawford,  for  appellants.  Alfred  &  Joseph 
Selllgman,  for  appellee. 

O'RBAR,  C.  J.  The  Falls  City  Tinware 
Company  was  Incorporated  to  do  a  mercan- 
tile business.  Appellee  bought  and  paid  for 
$1,500  of  its  stock.  The  concern  was  man- 
aged principally  by  one  Miller,  who  also  be- 
came a  stockholder.  Appellee  became  dis- 
satisfied with  the  business  and  wanted  to 
draw  out,  as  he  says.  Miller  offered  to  buy 
his  stock,  and  Mrs.  Miller  came  to  appel- 
lant's place  of  business  and  paid  him  $1,- 
600  for  it  At  least  that  Is  the  version  given 
by  appellee  in  his  testimony.  A  few  weeks 
later  Miller  and  wife  decamped,  and  cannot 
be  found.  The  concern  was  found  to  be 
bankrupt     Its  debts  were   something  over 


$19,000,  and  Its  assets  about  |3,000.  All  Its 
books  and  papers  had  been  carried  away  by 
Miller  or  destroyed. 

This  suit  was  brought  by  the  trustee  In 
bankruptcy  against  appellee,  charging  that 
the  pretended  sale  of  his  stock  to  Miller  waa 
a  fraud  upon  the  corporation  and  its  cred- 
itors, because,  as  the  petition  alleges,  the 
purchase  price  of  the  stock  was  paid  out  of 
the  money  of  the  corporation  by  Miller. 
Upon  the  issue  Joined  upon  this  allegation 
of  fact  the  case  was  submitted  to  the  jury, 
who  were  told  simply  that  if  Mrs.  Miller 
Imught  defendant's  stock  and  paid  for  It 
the  verdict  should  be  for  the  defendant,  but, 
if  it  was  paid  for  by  the  money  of  the  cor- 
poration, the  Jury  should  find  for  the  plain- 
tiff. The  Jury  found  for  the  defendant 
There  was  really  no  evidence  of  the  alleged 
fraud.  No  evidence  that  appellee  was  paid 
out  of  the  money  of  the  corporation.  The 
burden  was  upon  the  plaintiff.  The  verdict 
was  the  only  one  that  was  Justified  by  the 
evidence  in  the  record. 

There  is  no  error,  and  the  Judgment  is 
affirmed. 


8MOOT  V.  KIRK. 
(Court  of  Appeals  of  Kentucky.    Oct  16,  1907.) 

1,  WnXS— COKSTBUCTION— Technicai,  Tebmb. 

Technical  terms  ordinarily  are  to  receive 
their  teohnical  meaning  in  the  construction  of 
wills,  but  where  such  construction  would  de- 
stroy the  obvious  intent  of  testator,  it  is  not 
to  be  adopted. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  48,  Wills,  i  975.] 

2.  Same— Natxtbe   or   Estate  Cbkatxd— Fix 

SIUPI.E. 

Testator  having  devised  certain  lands  to  bis 
three  sons  by  clauses  under  which,  without 
more,  they  would  have  taken  the  lands  in  fee,  in 
a  subsequent  clause  provided  that  the  estates 
so  taken  by  his  sons  should  only  be  "life  es- 
tates," and,  in  case  any  of  them  died  without 
issue,  the  land  thereby  willed  for  life  should 
go  to  the  other  living  children  or  the  issue  of 
such  as  had  died.  Held,  that  two  sons  having 
died  subsequent  to  testator's  death,  without  i»' 
sue,  the  third  took  a  fee  simple,  and  not  merely 
a  life  estate. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49.  Wills,  M  1834.] 

Appeal  from  Circuit  Court  Mason  County. 

"Not  to  be  officially  reported." 

Action  between  H.  W.  Smoot  and  Maurice 
C.  Kirk.  From  the  Judgment  H.  W.  Smoot 
appeals.    Affirmed. 

Garrett  S.  Wall,  for  appellant  Sallee  & 
Slattery,  for  appellee. 

O'RBAR,  C.  J.  Richard  Kirk  by  his  will 
devised  certain  lands  to  his  three  sons.  Two 
of  the  sons  have  since  died  without  issue. 
The  third  is  living,  but  has  no  issue.  The 
question  for  decision  in  this  case  is  the  na- 
ture of  the  estate  taken  by  the  three  sons, 
and  particularly  by  the  last  survivor,  appel- 
lee. The  question  arises  under  the  sixth 
clause  of  the  will,  which  reads  as  follows: 
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"The  estates  taken  by  my  eons  In  the  fourth 
and  fifth  clauses  of  this  my  last  will  shall 
only  be  life  estates,  and  in  case  they  or  either 
of  them,  die  wltbont  heirs  of  their  bodies, 
Immediately  at  their  death,  the  laud  hereby 
willed  for  life,  shall  go  to  my  other  living 
children  and  at  the  time  should  any  of  my 
other  children  be  dead  leaving  heirs  of  their 
body  said  heirs  shall  take  the  land  or  any 
Interest  tberein,  the  same  as  their  father 
would  have  done  if  living." 

It  Is  claimed  that  appellee  has  only  a  life 
estate  in  the  land,  while  the  latter  claims 
the  fee.  The  testamentary  clause  would  have 
created  a  fee-simple  estate  but  for  the  sixth 
clause  quoted  above,  and  there  would  be  less 
trouble  In  construing  it  but  for  the  statement 
contained  in  It  that  life  estates  only  are 
given  to  his  three  sons.  Technical  terms  are 
to  receive  their  technical  meaning  ordinarily 
In  the  coustmction  of  documents;  but.  If  It 
appears  from  the  context  that  the  draftsman 
of  the  Instrument  misemployed  technical 
terms,  there  is  no  sense  in  giving  them  tech- 
nical meaning  when  to  do  so  destroys  the 
intent  otherwise  clearly  manifested  in  the  in- 
strument, as  it  Is  the  latter  that  is  Invariably 
to  control.  If  the  words  "life  estates"  be 
omitted  from  the  paragraph,  as  misdescrip- 
tion of  the  estate  specifically  and  actually 
created,  it  will  be  aeea  that  the  testator  in- 
tended that  his  sons  were  to  have  defeasible 
fees,  for  remaindermen  are  not  provided.  The 
devise  of  the  fee  to  be  defeated  contingently 
is  In  no  sense  a  life  estate  as  that  term  is  used 
In  law.  The  testator  had  devised  specifically 
to  his  sons  certain  lands.  Without  anything 
else  being  said,  they  would  have  taken  their 
lands  in  fee.  But  It  was  the  evident  purpose 
of  the  testator  to  continua  the  land  in  his 
own  blood  so  far  as  that  was  practicable. 
The  thought  occurring  that  some  of  them 
might  die  without  issue,  provision  was  made 
that  the  land  devised  to  such  mie  should  go 
to  the  surviving  brothers,  or  In  the  event  that 
one  of  tbem  had  previously  died,  but  leaving 
issue,  that  his  issue  should  stand  In  his  place, 
as  to  the  portion  devised  to  the  issueless  son. 
But,  If  any  one  of  the  sons  died  leaving  issue, 
there  Is  no  devise  over,  but  such  son  of  the 
testator  then  would  have  taken  the  fee,  the 
contingency  upon  which  It  was  to  be  divested 
not  having  happened.  He  could  have  dis- 
posed of  It  by  will,  or  by  sale  or  gift.  When 
two  of  the  three  sons  bad  died  without  Is.sue, 
the  third  took  the  whole  by  the  terms  of  the 
will,  but  not  as  remainderman.  As  to  such 
final  survivor  the  condition  could  never  arise 
by  which  If  he  died  without  Issue,  the  terms 
of  the  will  could  be  complied  with,  to  wit, 
that  bis  two  brothers  or  their  Issue  or  the 
survivor  of  them  could  take.  We  cannot  pre- 
sume that  the  testator  meant  for  the  title  to 
lapse  or  revert.  The  only  condition  that  he 
contemplated  as  the  one  upon  which  the  fee 
previously  defeated  should  be  divested  was 
that  one  or  two  of  bis  sons  might  die  with- 
out Issue.    In  that  event,  the  whole  of  the 


estate  must  of  necessity  go  to  the  survivor, 
as  no  one  else  was  provided  in  the  instrument 
to  take  from  the  survivor.  We  conclude  that 
Maurice  G.  Kirk,  the  survivor  of  the  three 
sons,  the  other  two  having  died  without  is- 
sue. Is  Invested  with  the  fee  simple  of  the 
whole  of  the  devised  realty. 

Such  was  the  Judgment  below;  and  it  is 
affirmed. 

GABOURT  et  al.  v.  COOMS  et  al. 

(Court  of  Appeals  of  Kentacky.    Oct  17,  1007.) 

Costs— DisMissAi,  of  Afpeai/— Dauaoes. 

Appellee  was  not  entitled  to  10  per  cent, 
damages  upon  the  dismissal  of  the  appeal,  where 
lie  had  no  personal  judgment  against  appellant ; 
appellee's  lien  being  on  a  fund  in  court,  and 
the  appeal  being  from  an  order  awarding  him 
priority  in  the  fund  over  appellant  and  from 
an  order  of  distribution  authorizing  the  with- 
drawal of  the  fund  from  court. 

[Ed.  Note.-^For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Costs,  §  902.] 

"Not  to  be  officially  reported." 

Action  between  J.  A.  tiaboury,  the  Fideli- 
ty Trust  Company,  and  others  and  B.  H. 
Cooms,  R.  J.  Meyler,  and  others.  Appellant 
company  moves  to  correct  the  mandate  is- 
sued upon  the  dismissal  of  the  appeal  as  to 
appellee  Meyler,  In  so  far  as  It  awarded  dam- 
ages.   Motion  sustained. 

See  90  S.  W.  281. 

Thomas  W.  Bullitt,  for  appellants.  W. 
B.  Oalnes,  for  appellees. 

BARKER,  J.  The  motion  of  the  appellant 
the  Fidelity  Trust  Company  to  correct  the 
mandate  Issued  by  the  clerk  upon  the  dis- 
missal of  the  appeal  herein  as  to  R.  J.  Mey- 
ler, in  so  far  as  it  awarded  damages  on  the 
dismissal,  Is  sustained.  There  was  no  per- 
sonal Judgment  in  favor  of  Meyler  against 
the  Fidelity  Trust  Company.  His  Hen  was 
on  a  fund  in  court,  and  the  appeal  was  from 
the  order  awarding  him  priority  In  the  fund 
over  the  Fidelity  Trust  Company,  and  the 
order  of  distribution  which  authorized  the 
withdrawal  of  the  fund  from  court.  That 
the  appellee  Meyler  was  not  entitled  to  10 
per  cent,  damages  upon  the  dismissal  of  the 
appeal,  under  these  circumstances,  is  settled 
by  the  opinion  in  the  cases  of  Worshnm  v. 
Lancaster,  104  Ky.  814.  48  8.  W.  410,  Hall 
v.  Dinecn.  87  S.  W.  275.  120  Ky.  483,  and 
the  authorities  therein  cited. 


PAULEY  et  al.  v.  DILS 

(Court  of  Appeals  of  Kentucky.    Oct.  18.  1907.) 

Wills— CossTSUcnoN— Interest  Devi.sed. 

A  will  reading:  "I  will  and  give  I>.  the 
house  and  lot,  *  *  *.  And  also  I  give  her 
the  farm  •  •  •  beginning,  •  •  »  includ- 
ing all  of  said  boundary  belonging  to  me  at  ray 
death  to  the  said  D.  durins  her  life  and  at  her 
death  then  to  go  to  the  children  of  her  body" 
—devised  the  house  and  lot  without  limitation. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §  1328.] 
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Appeal  from  Circuit  C!ourt,  Pilie  County. 

"Not  to  be  offlcially  reported." 

Suit  to  quiet  title  by  Annie  Dilg  against 
Mary  Pauley  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

Roy  Wilboit,  for  appellants.  J.  F.  Butler, 
for  appellee. 

NUNN,  J.  This  appeal  InTolves  the  con- 
struction of  the  second  clause  of  tbe  will  of 
Hlbbard  Williamson,  which  reads  as  follows : 
"I  will  and  give  to  'Annie  DIls  the  house  and 
lot  where  she  now  lives  Including  my  little 
law  office;  said  lot  adjoins  the  lot  of  J.  E. 
Tost,  Huffman  on  tbe  lower  side  and  J.  S. 
Cline  on  tbe  upper  side  and  Includes  all  the 
lot  I  bought  of  N.  Hamilton,  except  the  tesa 
foot  alley,  and  the  store  house  and  ground  It 
stands  on  I  sold  to  J.  E.  Tost.  And  also  I 
give  her  the  farm  I  own  on  the  upper  end 
of  the  town  bottom,  beginning  at  the  middle 
of  the  State  road  on  the  line  between  me 
and  tbe  college ;  thence  running  up  the  State 
road  with  the  middle  of  said  road  to  opposite 
tbe  Low  Gap;  thence  running  down  the  bill 
to  the  river;  thence  running  down  with  the 
river  to  the  hedge  fence  the  line  between  me 
and  tbe  college  lot.  Thence  running  up  with 
the  center  of  or  middle  of  the  hedge  fence  to 
the  beginning  comer  in  the  middle  of  the 
road  and  Including  all  of  said  boundary  be- 
longing to  me  at  my  death  to  tbe  said  Annie 
DIls  during  her  life  and  at  her  death  and 
then  to  go  to  tbe  children  of  her  body.  That 
is  to  say  the  said  Annie  DIls  may  divide  the 
said  property  during  her  life  if  she  desires, 
between  her  said  children ;  and  if  she  should 
make  and  divide  said  property  between  her 
said  children  said  division  shall  be  final  be- 
tween said  children  as  if  made  and  divided 
by  commissioners  appointed  by  a  court"  Ap- 
pellee claims  that  by  this  provision  of  the 
will  that  she  was  devised  the  fee  in  the  house 
and  lot  mentioned  In  the  first  clause  of  this 
provision.  She  alleged  In  her  petition  that 
appellant  and  others  questioned  her  title  to 
this  lot,  and  claimed  that  she  only  had  a 
life  estate,  and  had  not  power  to  sell  or  dls- 
I)OBe  of  It;  that  It  Is  a  small  lot  containing 
about  a  quarter  of  an  acre,  and  she  has  an- 
other bouse  In  which  she  and  the  children 
reside ;  that  the  price  of  property  is  Increas- 
ing in  the  town  of  Pikevilie;  that  she  does 
not  need  It  for  a  residence,  and  that  It  would 
be  to  the  advantage  of  her  and  her  five  chil- 
dren to  dispose  of  It ;  and  tbe  claim  that  she 
has  only  a  life  estate  In  It  prevents  her  from 
selling  It  at  Its  real  value.  Appellants  de- 
murred to  the  petition,  and  the  court  over- 
ruled it,  and,  they  falling  to  plead  further,  it 
was  adjudged  that  appellee  under  the  will  ob- 
tained a  fee  simple  title  to  the  lot  mention- 
ed, and  quieted  her  title  aud  possession  of  the 
house  and  lot  and  the  enjo.vmcut  thereof  in 
fee. 

In  our  opinion  the  judgment  of  the  lower 
court  is  correct    The  following  words  In  the 


provision  of  the  will  quoted,  to  wit:  "All 
of  said  boundary  belonging  to  me  at  my  death 
to  the  said  Annie  DIls  during  her  life  and  at 
her  death  then  to  go  to  the  children  of  her 
body" — shows  conclusively  that  he  had  refer- 
ence to  the  tract  of  land  which  he  bad  Just 
described  In  his  will,  and  that  he  had  no  ref- 
erence to  tbe  house  and  lot.  It  Is  clear  to  our 
minds  that  his  intention  was  to  give  to  her 
the  bouse  and  lot  without  any  llmitatlona 

For  these  reasons,  the  judgment  of  the 
lower  court  is  affirmed. 


ADAMS  V.  ILLINOIS  LIFE  INS.  CO.  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  11,  1907.) 

1.  Bills  and  Notes— Intebebt— Cojcptjtatioh 
—Compound  Intebest. 

Under  a  note  providing  for  interest  at  a 
certain  rate  per  annum,  payable  semiannaally, 
until  maturity,  and  thereafter  interest  at  that 
rate  per  annum  only,  the  holders  were  entitled 
after  maturity,  only  to  current  Interest  and 
not  to  interest  on  interest 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  §  281.] 

2.  Payment  —  Application  —  Pbincipai  and 
Intebest 

Ky.  St".  1903,  (  2219,  jjrovideg  that  partial 

gayments  on  a  debt  bearing  interest  shall  be 
rst  applied  to  the  extinguishment  of  the  inter- 
est then  due,  and  then  to  the  reduction  of  the 
principal.  The  maker  of  a  note,  providing  for 
wterest  at  a  certain  rate  per  annum,  payable 
semiannually,  until  maturity,  and  thereafter  in- 
terest at  that  rate  per  annum,  continued  after 
maturity  of  the  note  to  pay  the  interest  semi- 
annually. Held,  in  an  action  on  the  note,  that 
be  was  not  entitled  to  have  such  payments  made 
after  maturity  credited  on  the  principal  on  tbe 
ground  that  the  interest  had  only  accrued  but 
was  not  due  on  tbe  date  of  payments,  but  that 
such  payments  were  properly  applied  to  the  ex- 
tin);uishment  o{  (he  interest  then  due,  since, 
such  payments  having  been  made  after  maturity 
of  the  note,  the  interest  had  not  only  accrued, 
but  was  due  because  the  entire  note  was  due. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig 
vol.  39.  Payment  §  121.] 

8.  Witnesses  —  Competency  —  Tbansactionb 

WITH  A  Decedent. 

Under  Civ.  Code  Prac.  S  606,  prohibiting 
any  person  to  testify  for  himself  concerning  the 
statements  of  a  decedent,  a  deposition  in  an 
action  on  a  note  os  to  certain  statements  of 
former  officials  of  the  holders  thereof,  who  wer<j 
dead  at  tbe  time  of  oflering  the  deposition,  and 
which  was  to  the  effect  that  at  its  maturity  a 
new  contract  was  made  by  which  the  interest 
was  to  be  paid  at  the  rate  of  S  per  cent  per 
annum,  payable  semiannually,  whereas,  under 
the  note  it  simply  bore  interest  at  the  rate  of 
8  per  cent,  per  annum,  such  new  contract,  being 
contrary  to  the  bw  then  in  force,  was  properly 
disregarded. 

fl-il.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  {  664.] 

4.  Appeal— Review— Presumptions. 

Where,  under  a  note  providing  for  Interest 
at  a  certain  rate  per  annum,  payable  semiannn- 
ally,  until  matiiritv,  and  thereafter  at  that  rate 
per  annum  only,  the  maker  continued  after  ma- 
turity to  pay  the  interest  semiannually,  the 
court  on  appeal  will  not  presume  that  the  maker 
made  the  semiannual  payments  under  a  new 
contract  but  that  they  were  made  voluntarily 
and  for  his  own  convenience. 

(BJd.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  3,  Appeal  and  Error,  {§  3673-3675.] 
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6.   IhTEBESI<— GOMPITTATIOR. 

Where  a  note  due  January  2d  provided 
for  interest  at  8  pep  cent  per  annnm,  payable 
semiannually,  until  maturity,  and  thereafter  at 
the  rate  of  8  per  cent,  per  annum  only,  the 
fact  that  after  its  maturity  the  holder's  at- 
torney gave  a  receipt  for  an  amount  paid,  "this 
credit  to  stop  interest  from  January  2d,"  did 
not  at  all  establish  the  contention  that  after 
maturity  a  new  contract  was  made  that  interest 
was  to  be  paid  at  the  rate  of  8  per  cent,  per 
annum,  juiyable  semiannually ;  such  contract 
being  contrary  to  the  law-  in  force. 
6.  Payment— Application  op  Partiai  Pay- 
ments—Pbincipai  AND  Intebest. 

Where  partial  payments  have  been  made  on 
an  interest-bearing  note,  the  payment  is  to  be 
applied  first  to  discharge  the  interest  then  due, 
and  if  the  payment  exceeds  the  interest  the 
surplus  goes  towards  discharging  the  principal, 
and  the  subsequent  interest  is  to  be  computed 
on  the  balance  of  principal  then  remaining  due, 
but  if  a  payment  be  less  than  the  interest  the 
surplus  of  interest  is  not  to  be  added  to  the 
principal,  but  interest  continues  on  the  same 
principal  until  the  payments  taken  together  ex- 
ceed the  interest  due,  and  then  the  surplus  is 
to  be  applied  towards  discharging  the  principal. 
[E!d,  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  89,  Payment.  S  121.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

"Not  to  be  officially  reported." 

Action  by  the  Illinois  Life  Insurance  Com- 
pany and  another  against  William  P.  Adams. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed 

D.  M.  Rodman,  for  appellant  Du  Relle 
&  McIIenry,  for  appellees. 

CLAY,  a  This  is  an  action  by  appellees, 
Illinois  Life  Insurance  Company  and  the  Mu- 
tual Life  Insurance  Company  of  Kentucky,  to 
recover  of  appellant,  Wm.  P.  Adams,  the  bal- 
ance due  on  a  note  dated  January  2,  1878, 
for  the  sum  of  $2,000,  and  executed  by  appel- 
lant to  the  Southern  Mutual  Life  Insurance 
Company  of  Kentucky,  of  which  the  Mutual 
Life  Insurance  Company  of  Kentucky  is  al- 
leged to  be  tbe  successor.  The  note  is  in 
words  and  figures  as  follows:  "$2,000.00. 
Louisville,  Ky.,  January  2,  1878.  Three  years 
after  date,  I  promise  to  pay  to  the  Southern 
Mutual  Life  Insurance  Company  of  Kentucky, 
or  order,  two  thousand  dollars,  with  Interest 
from  date  at  the  rate  of  8  per  cent,  per  annum, 
payable  semiannually,  as  per  Interest  notes  at- 
tached, and  with  Interest  at  tbe  rate  of  8  per 
cent,  per  annum,  after  due,  if  not  then  paid. 
Value  received.  Negotiable  and  payable  at 
the  Western  Financial  Corporation  without 
defalcation.  This  being  the  note  mentioned 
In  a  mortgage  of  this  date  from  Thomas 
Lewis  to  said  Life  Insurance  Company,  duly 
recorded  In  the  Jefferson  county,  Kentucky, 
clerk's  ofllce."  The  suit  was  filed  In  tbe 
common  pleas  branch  of  the  Jefferson  cir- 
cuit court,  and  then  transferred  to  the  chan- 
cery branch.  There  were  many  credits  on 
the  note,  but  there  Is  no  dispute  as  to  tbe 
amounts  or  the  time  when  paid.  The  case 
was  referred  to  the  master  commissioner  to 
hear  proof  and  report  the  amount  due.    Ex- 


ceptions were  filed  to  his  first  report  and 
sustained.  It  was  again  referred  to  bim, 
and  his  last  report  was  confirmed.  In  ac- 
cordance with  said  report,  Judgment  was 
entered  against  appellant  In  the  sum  of  $7CC.- 
02  with  6  per  cent  Interest  thereon  from 
June,  20,  1905,  until  paid.  From  that  Judg- 
ment appellant  prosecutes  this  appeal. 

The  method  of  calculation  adopted  by  the 
commissioner  is  set  forth  in  the  following 
portion  of  his  report:  "In  making  this  com- 
putation, I  follow  the  method  used  for  any 
Interest-bearing  note  on  which  partial  pay- 
ments have  been  made;  that  Is,  I  compute 
the  interest  due  on  said  note  up  to  date  of 
any  cash  payment  on  same  which  may  exceed 
the  Interest  which  may  have  accrued  on  said 
note  up  to  that  date,  and  provided  the  pay- 
ment is  more  than  said  Interest,  I  add  the 
accrued  Interest  to  tbe  principal,  and  from 
the  amount  deduct  the  payment,  the  balance 
constituting  a  new  principal  as  of  that  date. 
Should  the  payment  not  be  sufficient  to  satis- 
fy the  accrued  Interest,  It  will  be  reversed 
until  the  sum  of  tbe  partial  payments  is 
sufficient  to  satisfy  the  accrued  interest  up 
to  the  date  of  the  last  payment,  when  the 
sum  of  said  payments  Is  to  be  credited  in 
one  amount,  and  are  to  be  deducted  as  be- 
fore. Tbe  record  shows  that  the  Interest  on 
tbis  note,  due  from  defendant  to  plaintiff, 
was  fully  paid  up  to  July  2,  1884.  This  date 
therefore  I  make  the  starting  point  for  the 
computation  of  Interest  and  statement  of 
amount  due  to  date  on  said  note."  By  tbe 
express  provisions  of  the  note.  It  bore  inter- 
est at  tbe  rate  of  S  per  cent  per  annum, 
payable  semiannually,  until  maturity,  and 
thereafter  Interest  at  tbe  rate  of  8  per  cent 
per  annum  only.  After  maturity,  appellees 
were  entitled  only  to  current  Interest,  and  not 
to  Interest  on  Interest  (Hall  v.  Scott's  Adm'r, 
00  Ky.  340,  13  S.  W.  249);  and  section  2219, 
Ky.  St.  1903,  provides  that  partial  payments 
on  a  debt  bearing  interest  shall  be  first  ap- 
plied to  tbe  extinguishment  of  tbe  Interest 
then  due,  and  then  to  the  reduction  of  the 
principal.  Counsel  for  appellant  therefore 
contends  that  tbe  commissioner  erred  in  be- 
ginning his  calculations  from  July  2,  1884,  for 
tbe  reason  that  after  the  maturity  of  tbe 
note  on  January  2,  1881,  appellant  continued 
to  pay  the  Interest  semiannually  until  July  2, 
18S4,  and  as  the  interest  had  only  accrued, 
and  was  not  due  on  tbe  date  of  payments, 
the  payments  should  have  been  credited  on 
tbe  principal.  It  is  manifest  that  this  con- 
tention Is  without  merit  for  tbe  reason  that 
all  such  payments  were  made  after  the  ma- 
turity of  tbe  note,  at  which  time  tbe  Interest 
bad  not  only  accrued,  but  was  due,  because 
the  entire  note  was  due  and  collectible.  That 
being  the  case,  tbe  payments  made  between 
January  2,  1881,  and  July  2,  1884,  were  prop- 
erly applied  to  the  extinguishment  of  the 
interest  then  due,  and  in  doing  so  the  com- 
missioner did  not  give  appellees  Interest  up- 
on interest    Tbe  commissioner  therefore  did 
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not  err  In  beginning  his  calculations  on  July 
2,  1884. 

Counsel  for  appellant  further  contends  that 
at  the  maturity  of  the  note  a  new  contract 
'was  made  by  which  the  interest  was  to  be 
paid  at  the  rate  of  8  per  cent  per  annum,  pay- 
able seminDuually ;  that  this  contract  was 
contrary  to  the  law  then  In  force;  and  that 
appellant  could  be  charged  only  6  per  cent, 
per  annum  from  January  2,  1881.  The  only 
proof  on  this  point  was  the  deposition  of  ap- 
pellant, In  which  he  testified  to  certain  ver- 
bal statements  of  former  officials  of  the  In- 
surance companies  who  were  shown  to  be 
dead  when  appellant  gave  his  testimony. 
This  deposition  was  properly  disregarded  by 
the  commissioner,  for  under  section  600  of 
the  Civil  Code  of  Practice,  construed  by  this 
court  in  a  long  line  of  decisions  (see  Fidelity 
&  Casualty  Co.  v.  Goff,  30  S.  W.  626,  17  Ky. 
I^aw  Kep.  214;  Cobb's  Administrator  v. 
Wolf,  96  Ky.  421,  20  8.  W.  303;  and  other 
cases),  a  person  cannot  testify  for  himself 
concerning  the  statements  of  a  person  who 
is  dead.  In  the  absence  of  proof,  the  court 
win  not  presume  that  appellant  made  the 
semiannual  payments  of  8  per  cent.  Inter- 
est under  a  new  contract,  but  that  these  pay- 
ments were  made  voluntarily  and  for  his  own 
convenience.  Nor  can  we  see  that  couusel's 
contention  is  at  all  fortified  by  the  fact 
that  appellee's  attorney  gave  the  following 
receipt  for  $1,000,  which  was  paid  by  ap- 
pellant on,  December  30,  1886:  "This  credit 
to  stop  Interest  from  January  2,  1887."  For 
assuming  that  the  attorney  had  authority  to 
make  such  a  contract,  it  Is  evident  that  it 
was  intended  to  give  credit  for  the  sum  paid, 
and  to  stop  Interest  on  that  amount  only. 

The  commissioner  having  based  hla  calcn- 
latlons  upon  the  correct  principle,  and  no 
mistakes  being  alleged  in  the  result  thus  ob- 
tained, the  chancellor  properly  approved  the 
commissioner's  report 

Judgment  affirmed. 


IrOUISVILLE  RY.  CO.  v.  OPPENHBIMER. 
(Court  of  Appeals  of  Kentucky.    Oct  IS,  1907.) 

1.  Evidence— ExPBBT  Opinions— Physicians. 

Tboueb  in  a  personal  injury  action  a  phy- 
sician, who  stated  plaintiffs  symptoms,  was 
uncertain  whether  she  had  had  a  miscarriage, 
or  was  suflferinx  from  polypus,  other  physicians 
could  base  opinions  on  his  clear  and  undisputed 
statement  of  her  symptoms. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  i  2367.] 

2.  Damages— Pebsonal  Injury- Justness  of 
Verdict. 

A  $2,000  verdict  wag  not  excessive,  whether 
plaintili's  suffering  and  loss  of  health  resulted 
from  the  expulsion  of  a  polypus  or  from  a  mis- 
carriage caused  in  falling ;  she  having  been  con- 
fined to  bed  about  a  month  and  having  been  a 
healthy,   vigorous  woman   before   the  accident 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 
"Not  to  be  officially  reported," 


Personal  Injury  action  by  Carrie  Oppen- 
helmer  against  the  Louisville  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Afllrmed. 

Farlelgh,  Straus  Jb  Farleigh,  Kobn,  Balrd, 
Sloss  &  Kohn,  and  Greene  &  Van  Winkle,  for 
appellant    Morton  K.  Yonts,  for  appellee. 

HOBSON,  J.  In  January,  1904,  Carrie  Op- 
penheimer  undertook  to  get  on  a  car  of  the 
Louisville  Railway  Company  at  the  corner 
of  Wenzel  and  Market  streets.  She  bad  her 
little  girl  with  her.  She  put  the  child  on  the 
car.  The  conductor  took  the  child.  Just  as 
Mrs.  Oppenheimer  was  in  the  act  of  getting 
on  the  car,  with  one  foot  on  the  ground  and 
one  foot  on  the  step,  the  conductor  caused 
the  car  to  be  started  suddenly.  She  clung  to 
the  car  in  an  effort  to  avoid  being  thrown 
down,  and  was  thus  carried  some  30  feet, 
when  her  hold  on  the  car  gave  way,  and  she 
was  thrown  violently  to  the  street  The  con- 
ductor and  another  man  helped  her  up  and 
placed  her  on  the  car.  She  went  home  and 
went  to  bed  as  soon  as  she  got  there.  She 
was  confined  to  her  bed  for  something  like  a 
month,  and  since  then  up  to  the  trial  her 
health  has  been  poor.  She  weighed  about 
200  pounds.  She  had  been  up  to  that  time  a 
healthy,  vigorous  woman,  doing  all  her  house- 
work, milking  five  cows,  and  attending  to  her 
family  of  six  children.  Since  then  she  has 
not  been  able  to  do  her  housework,  and  has 
been  required  to  employ  two  servants.  She 
has  suffered  with  some  feminine  disorder, 
which  she  did  not  have  before,  and  which 
the  physician  testified  might  be  caused  by  a 
violent  fall.  The  jury  to  whom  the  case  was 
submitted  fixed  her  damages  as  $2,000,  and 
the  railway  company  appeals. 

No  complaint  is  made  of  the  instructions 
of  the  court  to  the  Jury,  nor  can  It  be  main- 
tained under  the  evidence  that  the  verdict  of 
the  Jury  is  excessive.  The  plaintiff  testified 
on  the  trial  and  stated  her  symptoms.  The 
defendant  then  Introduced  Dr.  Hitt,  who  bad 
treated  her,  and  he  testified  as  to  her  symp- 
toms. He  was  uncertain  in  his  testimony  as 
to  what  the  symptoms  indicated — ^as  to 
whether  she  bad  had  a  miscarriage,  or  was 
suffering  from  polypus.  She  then  Introduced 
three  other  physicians,  who  had  heard  the 
testimony  of  Dr.  Hltt,  who  were  allowed  to 
testify  that  from  the  symptoms  testified  to 
by  him  the  plaintiff  in  their  Judgment  had 
had  a  miscarriage,  and  was  not  suffering 
from  polypus.  It  is  earnestly  Insisted  for 
the  defendant  that  this  evidence  should  not 
have  been  allowed,  for  the  reason  that  the 
plaintiff  was  thus  allowed  to  destroy  the  tes- 
timony of  Dr.  Hltt  or  break  it  down,  and  for 
the  further  reason  that  an  expert  Is  not  to 
weigh  facts,  but  must  give  his  opinion  upon 
admitted  facts  submitted  to  him.  There  was 
no  effort  to  contradict  Dr.  Hltt  as  to  any 
fact  that  he  bad  stated.  He  stated  certain 
facts,  and  he  then  stated  in  effect  that  be 
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was  ancertain  as  to  what  these  facts  Indicat- 
ed was  the  matter  with  Mrs.  Oppenhelmer. 
The  other  three  physicians  were  simply  per- 
mitted to  tell  what  was  the  matter  with  Mrs. 
Oppenhelmer  from  the  facts  stated  by  Dr. 
Hltt.  There  was  no  contrary  evidence  as  to 
the  facts.  The  experts  were  not  told  to 
weigh  any  facts,  but  they  took  as  true  the 
facts  stated  by  Dr.  Hitt.  His  statements 
were  clear  and  unequivocal.  They  were  not 
contradictory  in  any  way,  and  so  when  the 
questions  were  put  to  the  witnesses  In  this 
form  the  result  woald  have  been  substantial- 
ly the  same  if  the  attorney  had  grouped  In 
one  question  the  facts  stated  by  Dr.  Hltt  and 
asked  the  experts  their  opinion  of  what  was 
the  matter  with  Mrs.  Oppenhelmer  from  these 
facts.  In  truth  the  attorney  did  so  ask  the 
witness;  and  then,  as  it  would  seem,  to 
guard  against  a  mistake  lest  he  had  left  out 
something,  be  then  asked  the  question  in  the 
other  form.  This  was  unnecessary,  but  the 
answer  of  the  witnesses  added  nothing  to 
what  they  had  already  stated.  Not  only  so, 
but  the  witnesses  gave  the  reasons  for  their 
conclusions,  and  thus  showed  to  the  Jury 
very  clearly  what  symptoms  they  based  their 
Judgment  upon.  The  defendant  did  not  un- 
dertake to  introduce  contrary  expert  testi- 
mony. There  was  no  dispute  about  the  facts. 
The  only  question  In  the  case  was  what  these 
facts  indicated  was  the  matter  with  the  pa- 
tient. On  the  whole  record,  we  are  satisfied 
the  matter  was  fairly  before  the  jury,  and 
that  there  was  no  substantial  error  to  the 
prejudice  of  appellant  In  the  way  the  qnes- 
ttons  were  asked.  If  the  expert  had  been 
required  to  weigh  the  evidence  and  deter< 
mine  from  conflicting  evidence  what  were  the 
real  symptoms  of  the  patient,  and  then  to 
give  an  opinion  as  to  what  was  the  matter 
with  her,  a  very  different  question  would  be 
presented.  If  the  plalntitT  was  suffering 
with  polypus,  and  its  expulsion  was  caused 
by  her  fall  from  the  street  car,  entailing  the 
suffering  and  loss  of  health  that  followed, 
the  verdict  for  |2,000  Is  none  too  large.  She 
Is  equally  entitled  to  maintain  her  action 
whether  she  had  polypus  or  suffered  a  mis- 
carriage. 

Judgment  a£9rmed. 


WESTERN  &  SOUTHERN  LIFE  INS.  CO. 
OF  CINCINNATI,  OHIO,  v.  OP- 
PENHEIMER. 

(Court  of  Appeals  of  Kentncky.    Oct  16,  1907.) 

Insubanci: — Waivkb  of  Right  to  Cancei, 
POLICT— Reckiving  Pbeuium  wfth  Knowl- 
EDGB   or   Breach. 

A  policy  provided  that  all  previous  policies 
in  force  issued  by  the  company  must  bear  an  in- 
dorsement signed  by  the  company,  permittinff  the 
additional  insurance,  or  the  policy  would  be 
void.  A  person  took  out  a  second  policy  neg- 
lecting to  have  the  indorsement  made  on  his 
first  one.  The  same  agent  collected  the  pre- 
miums on  both  policies  for  many  weeks.  Two 
inspectors  of  the  company  learned  of  the  ir- 
fegularity,  bat  neither  of  them  sought  to  cancel 
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the  policy,  and  the  premium  was  regularly  paid 
and  received.  Held  a  waiver  of  the  right  to 
cancel  the  policy. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  §§  1041.  1048.] 

Appeal  from  Circuit  Court,  Jefferson 
County,  Common  Pleas  Branch,  Second  Di- 
vision. 

"Not  to  be  officially  reported." 

Action  by  Joseph  Oppenhelmer  against  the 
Western  &  Southern  Life  Insurance  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

James  Queries,  Johnson  &  Levy  and  Rich- 
ards &  Queries,  for  appellant.  Edward 
Bloomfieid,  Lane  &  Harrison,  and  O.  H.  Hai>- 
rlson,  for  appellee. 

NUNN,  J.  Appellant,  a  life  insurance  com- 
pany,  issued  a  policy  in  the  year  1898,  upon 
the  life  of  John  Cradick  for  the  sum  of  $02. 
The  premium,  10  cents,  was  to  be,  and  was, 
paid  weekly.  In  the  month  of  April,  1903, 
It  issued  another  policy  upon  ills  life  for 
$310;  the  premium  of  25  cents  to  be  paid 
weekly.  Each  of  these  policies  contained  the 
following  provisions:  "All  previous  policies 
In  force  on  the  date  hereof.  Issued  by  this 
company  on  the  life  hereby  Insured,  must 
bear  an  Indorsement  signed  by  the  president 
or  secretary  of  the  company  permitting  this 
Insurance,  or  this  policy  will  l>e  null  and  void. 
The  company  shall  not  be  presumed  or  held 
to  know  of  the  existence  of  any  previous 
policy,  and  in  no  case  shall  the  issue  of  this 
policy  be  deemed  a  waiver  of  this  condition." 
The  assured,  Cradick,  being  indebted  to  ap- 
pellee In  an  amount  equal  to  the  last  policy, 
assigned  It  to  him  as  collateral  in  the  year 
1905.  Cradick  died,  and  appellee  brought 
this  suit  to  recover  the  amount  of  the  policy. 
Appellant  for  defense  alleged  that  the  last 
policy  was  void  on  account  of  the  violation 
of  the  provision  of  the  policy  above  copied, 
for  the  reason  that  the  previous  policy  had 
not  been  indorsed  by  the  president  or  secre- 
tary of  the  company  permitting  the  Issual 
of  the  last  policy. 

It  is  not  necessary,  and  we  do  not  pass 
upon  the  question  as  to  whether  or  not  this 
provision  In  the  policy  is  valid.  For  the  pur- 
pose of  this  case,  however,  it  may  be  conced- 
ed that  the  provision  is .  valid.  From  the 
facts  as  they  appear  In  the  record,  we  are  of 
the  opinion  that  appellant  by  Its  conduct 
waived  its  right  to  cancel  this  policy  under 
the  provision  quoted.  The  testimony  shows 
that  the  same  agent  collected  the  premiums 
on  both  policies  for  many  weeks,  and  per- 
haps months.  The  testimony  further  shows 
that  an  inspector  of  the  company,  whose  duty 
it  was  to  inspect  the  answers  of  the  appli- 
cants for  insurance  for  the  company  and  re- 
port irregularities,  learned  that  there  was  a 
prior  policy  without  the  written  indorsement 
required.  For  something  like  a  year  before 
appellant  songht  to  cancel  the  policy  this  in- 
spector communicated  this  fact  to  another  in- 
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Bpector,  who  later  had  Bupervislon  of  the 
work.  Neither  of  them  sought  to  cancel  the 
policy,  but  both  allowed  the  then  existing 
conditions  to  continue,  and  the  premium  wag 
regularly  paid  to  and  receired  by  the  com- 
pany, with  this  Information  In  the  possession 
of  Its  officials,  as  also  In  the  possession,  nec- 
essarily, of  the  collector  who  received  the 
premiums  on  both  policies.  This  proylslon  of 
the  policy  Is  Incorporated  therein  for  the  pur- 
pose of  protecting  the  company  from  fraud- 
ulent overlnsurance.  The  court  should  not 
sanction  the  forfeiture  of  the  policy  in  this 
case,  for  it  appears  that  the  company  waiv- 
ed Its  right,  If  It  ever  had  any.  to  cancel  this 
policy,  for  the  reason  stated,  by  a  collection 
of  the  premiums  for  over  a  year  atter  Its  of- 
ficials learned  that  the  Indorsement  consent- 
ing to  the  last  policy  .had  not  been  entered 
upon  the  first  policy.  See  the  case  of  Met- 
ropolitan Life  Insurance  Co.  v.  MuUeady's 
Adm'x,  53  8.  W.  282,  21  Ky.  Law  Rep.  878. 
For  these  reasons  the  judgment  of  the 
lower  court  is  affirmed. 


CITY  OF  HENDERSON  v.  SIZEMORB. 

(Court  of  Appeals  of  Kentucky.    Oct.  17,  1907.) 

1.  Appeal  —  Habmlesb  Ebrob  —  Ebbobs  Not 
Affecting  Result. 

Where,  in  an  action  against  a  city  for  In- 
juries to  a  pedestrian,  the  evidence  for  both  par- 
ties, admitted  without  objection,  showed  that 
the  crossing  at  which  the  pedestrian  was  injured 
was  within  the  limits  of  the  city  and  maintained 
by  it.  and  the  court  charged  that  the  jury  could 
not  find  for  the  pedestrian  unless  they  believed 
that  the  city  was  negligent  in  failing  to  keep  the 
crossing  In  a  safe  condition  for  public  travel,  a 
judgment  for  the  pedestrian  would  not  be  set 
aside  because  of  the  error  in  failing  to  sustain 
a  demurrer  to  the  petition,  on  the  ground  that 
it  failed  to  aver  that  the  crossing  was  within 
the  limits  of  the  city  or  that  it  had  assumed  any 
control  over  it;  Civ.  Code  Prac.  g  134,  requir- 
ing the  court  to  disregard  any  error  not  af- 
fecting the  substantial  rights  of  the  adverse 
party, 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  $  4033.] 

2.  Pleadino — Defects— AiDEB  by  Vebdict. 

The  defect  in  a  petition  in  an  action  for 
injuries  to  a  pedestrian  on  a  defective  street 
in  failing  to  allege  that  the  street  wag  within 
the  city,  and  that  it  had  assumed  control  over 
it,  is  cured  by  a  verdict  for  plaintiff  rendered 
on  evidence,  introduced  without  objection,  that 
the  street  was  within  the  city  limits  and  main- 
tained by  it,  and  on  an  instruction  th.it  the 
jury  could  not  find  for  plaintiff,  unless  they 
found  that  the  city  was  negligent  in  failing  to 
keep  the  street  in  a  safe  condition. 
s.  mumcipai.    cobpobations   —   defective 

Stbeetb— Liability. 

A  city  must  keep  its  streets  in  a  reasonably 
safe  condition  for  public  travel,  and  is  liable 
on  its  failure  so  to  do  for  injuries  received  by 
a  pedestrian  in  consequence  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8G,  Municipal  Corporations,  g   1612.] 

4.  Saue  —  Actions  —  Contbibutoby  Negli- 
gence—Pleading. 

Whether  a  pedestrian  injured  on  a  defective 
street  was  exercising  ordinary  care  for  hig  own 
safety,  or  knew  or  by  the  exercise  of  ordinary 
care  could  have  known  of  the  defective  condi- 
tion of  the  street,  is  a  matter  of  defense  avail- 


able only  by  a  plea  of  contributory  negligence, 
and  it  is  not  necessary  for  plaintiff  to  antici- 
pate the  defense. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  g  1716.] 

6.  Appeal— Vebdict— Gonolusivenebs. 

Where,  in  an  action  for  injuries  to  a  pedes- 
trian on  a  defective  street,  the  defect  was  es- 
tablished by  a  preponderance  of  the  evidence, 
and  there  was  evidence  that  the  city  knew,  or 
by  the  exercise  of  reasonable  care  could  have 
known,  of  the  defect,  a  verdict  for  plaintiff  will 
not  be  set  aside  as  against  the  evidence,  though 
the  evidence  was  conflicting. 

[Ed.  Note.— For  cases  in  noint,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  gg  3935-3937.] 

Appeal  from  Circuit  Court,  Henderson 
County. 

"Not  to  be  officially  reported," 

Action  by  Kate  Slzemore  against  the  city 
of  Henderson.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Vance  &  Lockett  and  Jno.  F.  Lockett,  for 
appellant.    Dorsey  &  Stanley,  for  aiqpellee. 

CARROLL,  J.  To  reverse  a  Judgment  ob- 
tained against  It  by  appellee  for  damages  re- 
sulting from  an  injury  received  by  a  fall 
caused  by  the  defective  and  unsafe  condition 
of  a  sidewalk,  the  city  of  Henderson  prose- 
cutes this  appeal. 

Only  two  errors  are  relied  on:  First,  that 
the  petition  is  fatally  defective  and  the  de- 
murrer interposed  should  have  been  sustain- 
ed; second,  that  the  verdict  is  flagrantly 
against  the  evidence. 

The  petition  charges,  in  Bubstance,  that  the 
city  of  Henderson  is  a  municipal  corporation 
of  the  third  class,  created  under  the  laws 
of  Kentucky;  that  it  is  its  duty  to  maintain 
streets  and  sidewalks  in  a  reasonably  safe 
condition  for  public  travel;  that  the  plaintiff, 
without  any  fault  upon  her  part,  while  walk- 
ing along  the  sidewalk  on  the  east  side  of 
Water  street,  between  First  and  Second 
streets,  fell  and  broke  her  arm,  the  Injury  be- 
ing caused  by  the  carelessness  and  negligence 
of  the  city  in  failing  to  keep  the  sidewalk  at 
the  point  where  plaintiff  fell  in  a  reasonably 
Bafe  condition  for  public  travel.  The  answer 
merely  traversed  the  averments  of  the  peti- 
tion. There  was  no  plea  of  contributory  neg- 
lect The  alleged  defects  in  the  petition  as 
pointed  out  by  counsel  are  that  it  fails  to 
aver  that  Water  street  is  a  street  within  the 
corporate  boundaries  of  the  city,  or  that  the 
city  bad  assumed  or  exercised  any  control 
over  It;  and  there  is  no  allegation  that  the 
plaintiff  was  ignorant  of  the  existence  of  the 
defective  sidewalk  of  which  she  complains. 
Good  pleading  would  require  that  the  petition 
charge  that  the  point  where  the  Injury  oc- 
curred was  within  the  corporate  limits  of 
the  city,  or  that  the  city  had  assumed  to  and 
did  exercise  control  over  the  street.  But  this 
technical  defect  in  the  petition  was  amply 
cured  by  the  evidence,  Instructions,  and  the 
verdict  No  objection  or  exception  was  tak- 
en to  the  introduction  of  evidence,  and  all  of 
it  tended  to  show  that  Water  street  at  the 
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place  appellee  was  Injured  was  within  the 
city  limits,  and  that  the  city  authorities  con- 
trolled and  maintained  it  as  they  did  the 
other  highways  of  the  city. 

The  court  in  Instructing  the  jury  Informed 
them  as  to  the  duty  of  the  dty  In  keeping  its 
sidewalks  and  crossings  in  repair,  and  that 
plaintiff  could  not  recover  unless  the  city  was 
negligent  In  this  respect,  nor  unless  It  knew 
or  by  the  exercise  of  ordinary  care  could 
have  known  of  the  unsafe  condition  of  the 
crossing.  In  the  face  of  the  evidence  intro- 
duced for  both  parties,  without  objection, 
establishing  beyond  question  that  the  crossing 
at  which  appellee  was  injured  was  within 
the  city  limits,  and  being  maintained  by  the 
city,  and  the  instruction  that  the  Jury  could 
not  find  for  appellee  unless  they  believed  the 
city  was  derelict  in  its  duty  In  falling  to 
keep  the  streets  and  crossings  In  a  reasonably 
safe  condition  for  public  travel,  it  would  be 
trifling  with  Justice  to  hold  at  this  late  stage 
of  the  proceeding  that  the  Judgment  should 
be  reversed  for  the  error  In  falling  to  sustain 
a  demurrer  to  the  petition.  Especially  Is 
this  true  In  view  of  section  134  of  the  Civil 
Code  of  Practice,  providing  that  "the  court 
must  In  every  stage  of  any  action  disregard 
any  error  or  defect  in  the  proceedings  which 
does  not  affect  the  substantial  rights  of  the 
adverse  party;  and  no  Judgment  shall  be  re- 
versed or  affected  by  reason  of  such  defect" 
Aside  from  this,  the  error  was  cured  by  the 
evidence,  instructions,  and  ve'rdlct.  Drakes- 
boro  Coal,  Coke  &  Mining  Co.  v.  Jemigan,  99 
S.  W.  236,  30  Ky.  Law  Rep.  477;  City  of  Cov- 
ington V.  Dlehl,  69  S.  W.  492,  22  Ky:  Law 
Rep.  955 ;  Drake's  Adm'r  ▼.  Semonln,  82  Ky. 
291.  We  do  not  regard  it  as  essential  in  ac- 
tions of  this  character  that  the  petition  should 
set  out  that  the  plaintiff  knew,  or  by  the  ex- 
ercise of  ordinary  care  could  have  known,  of 
the  defective  condition  of  the  street.  It  is  the 
duty  of  a  city  to  keep  its  streets  in  a  reason- 
ably safe  condition  for  public  travel,  and  Its 
failure  in  this  respect  renders  it  liable  In  an 
action  for  damages  at  the  instance  of  any 
person  injured  by  reason  of  the  defects  com- 
plained of.  Whether  the  plaintiff  In  such  an 
action  was  exercising  ordinary  care  for  her 
own  safety,  or  knew  or  by  the  exercise  of  or- 
dinary care  could  have  known  of  the  defec- 
tive condition  of  the  street,  is  a  matter  of 
defense  that  may  be  relied  upon  as  contribu- 
tory negligence.  As  we  have  seen,  there  was 
no  plea  of  contributory  neglect;  and  it  was 
not  necessary  that  the  plaintiff  should  an- 
ticipate the  defense  or  negative  the  Idea  of 
contributory  neglect  Paducah  &  Memphis 
R.  Co.  V.  Hoehl,  12  Budi  (Ky.)  41;  Lonls- 
rllle  &  Portland  Canal  Co.  v.  Murphy,  9  Bush 
(Ky.)  622.  The  only  exception  to  this  rule 
that  we  now  call  to  mind  Is  In  an  action  by  a 
servant  against  the  master  to  recover  dam- 
ages for  injuries  sustained  by  reason  of  de- 
fective or  unsafe  premises  or  appliances; 
and  this  is  grounded  upon  the  theory  that, 
when  the  servant  enters  Into  the  employment. 


he  assumes  all  the  ordinary  risks  Incident  to 
the  service,  and  in  an  action  to  recover  dam- 
ages for  injuries  must  overcome  this  legal 
presumption  by  the  allegation  that  he  did  not. 
know,  and  could  not  by  the  exercise  of  or- 
dinary care  have  known,  of  the  defects  that 
caused  the  injury.  Bogenschutz  v.  Smith, 
84  Ky.  330,  1  S.  W.  578:  Mellott  v.  L.  &  N. 
R.  Co.,  19  Ky.  Ivaw  Rep.  379,  40  S.  W.  606. 

The  evidence  is  quite  conflicting,  and  a 
preponderance  of  it  tends  to  establish  that 
the  crossing  at  which  appellee  was  Injured 
was  In  a  reasonably  safe  condition  for  pub- 
lic travel.  On  the  other  hand,  there  was  evi- 
dence sufficient  to  take  the  case  to  the  Jury, 
tending  to  show  that  It  was  unsafe  and  de- 
fective, and  that  the  city  knew  or  by  the 
exercise  of  reasonable  care  could  have  known 
of  Its  condition.  In  this  state  of  the  record, 
we  do  not  feel  authorized  to  say  that  the  ver- 
dict is  so  flagrantly  against  the  evidence  (ta 
to  warrant  us  in  reversing  the  case  for  this 
reason. 

Wherefore  the  Judgment  of  the  lower  court 
is  affirmed. 


HOWARD'S  ADM'R  v.  HUNTER. 

(Court  of  Appeals  of  Kentucky.    Oct  15,  1907.) 

Death— Action— Pabtibs. 

Const.  {  241,  provides  that  whenever  death 
results  from  negligence  or  Wrongful  act  dam- 
ages may  be  recovered;  the  action,  till  oth?fr- 
wlse  provided  by  law,  to  be  prosecuted  by  de- 
cedent's personal  representative,  and  till  other- 
wise provided  the  recovery  shall  form  a  part  of 
the  personal  estate.  Ky.  St  1903,  f  6,  pro- 
vides that  when  death  results  from  negligent  'or 
wrongful  act  damages  may  be  recovered,  and 
the  action  shall  be  prosecuted  by  the  personal 
representative.  Section  4  provides  that  the  wid- 
ow and  minor  children  of  one  killed  by  the  care- 
less, wanton,  or  malicious  use  of  firearms  or 
other  deadly  weapons  ma^  have  an  action  there- 
for. Beld,  that  the  admmistrator  of  one  whose 
death  was  caused  by  the  wrongful  use  of  fire- 
arms had  a  ri^ht  of  action  therefor;  decea^ 
not  being  survived  by  widow  or  child,  and  the 
words  "wrongful  act  as  used  in  the  Constitu- 
tion and  statute  embracing  every  Injury  that 
might  be  committed  against  the  person,  whether 
negligently  done  or  not 

[EM.  Note.— For  cases  in  pohit  see  Out  Dig. 
vol.  15,  Death,  gg  35-46.] 

Appeal  from  Circuit  Court  Daviess  County. 

"To  be  officially  reported." 

Action  by  Arretus  Howard's  administrator 
against  W.  H.  Hunter.  Judgment  for  defend- 
ant Plaintiff  appeals.  Reversed,  with  direc- 
tions for  new  trial. 

Ell  H.  Brown  and  J.  R.  Hays,  for  appel- 
lant La  Vega  Clements  and  Forest  A.  Roby, 
for  appellee. 

CARROLL,  J.  Arretus  Howard  was  shot 
and  killed  by  appellee.  Hunter.  He  did  not 
leave  surviving  him  a  widow,  child,  or  chil- 
dren. This  action  was  instituted  by  his  per- 
sonal representative  to  recover  damages  for 
his  death,  which  was  {illeged  to  have  been 
negligently  and  wrongfully  caused  by  the  act 
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of  appellee.  Tbe  court  sustained  a  general 
demurrer  to  the  petition.  Whether  this  rul- 
ing was  correct  or  not,  Is  the  only  question 
presented  by  this  appeal. 

Section  241  ol  the  Constitution  provides 
that:  "Whenever  the  death  of  a  person  shall 
result  from  an  Injury  Inflicted  by  negligence 
or  wrongful  act,  then  In  every  such  case  dam- 
ages may  be  recovered  for  such  death  from 
the  corporation  and  person  so  causing  the 
same;  until  otherwise  provided  by  law,  tbe 
action  to  recover  such  damages  shall  in  all 
cases  be  prosecuted  by  the  personal  repre- 
sentative of  the  deceased  person.  The  Gener- 
al Assembly  may  provide  how  tbe  recovery 
shall  go  and  to  whom  belong ;  and  until  such 
provision  is  made,  the  same  shall  form  a  part 
of  the  personal  estate  of  the  deceased  per- 
son." To  make  more  effective  the  purpose 
of  this  section,  the  Legislature  enacted  section 
6  of  the  Kentucky  Statutes  of  1903,  reading : 
"Whenever  the  death  of  a  person  shall  result 
from  an  Injury  Inflicted  by  a  negligent  or 
wrongful  act,  then  In  every  such  case  damages 
may  be  recovered  for  such  death  from  the 
person  or  persons,  company  or  companies, 
corporation  or  corporations,  their  agents  or 
servants,  causing  tbe  same;  and  when  the 
act  Is  willful  or  negligence  gross,  punitive 
damages  may  be  recovered;  and  the  action 
to  recover  such  damages  shall  be  prosecuted  by 
the  personal  representative  of  the  deceased." 
The  remainder  of  tbe  section  relates  to  the 
distribution  of  the  amount  recovered.  This 
section  is  found  in  an  act  approved  July  3, 
1893  (Laws  1883,  p.  1383,  c.  252),  and  section 
4  of  the  act  provides  that :  "The  widow  and 
minor  child,  or  either  or  both  of  them  of  a 
person  killed  by  the  careless,  wanton,  or  ma- 
licious use  of  firearms,  or  by  any  weapon 
popularly  known  as  colt's,  brass  knuckles, 
slnng-shots,  or  other  deadly  weapon,  or  sand 
bag,  or  any  Imitation  or  a  substitute  there- 
for, not  in  self-defense,  may  have  an  action 
against  the  person  wuo  committed  tbe  killing, 
and  all  others  aiding  or  promoting,  or  any 
one  or  more  of  them ;  and  in  such  action  the 
Jury  may  give  vindictive  damages." 

The  lower  court  sustained  a  demurrer  to 
tbe  petition  upon  the  ground  that  under  sec- 
tion 4,  supra,  tbe  right  of  action  to  recover 
damages  for  the  death  of  a  person  killed  by 
the  careless,  wanton,  or  malicious  use  of  flre- 
arms  is  vested  exclusively  in  the  widow  and 
minor  child  of  tbe  deceased ;  and  If  the  de- 
ceased does  not  leavtf  surviving  him  a  wid- 
ow or  minor  child  or  children  the  right  of 
action  dies  with  him,  and  does  not  survive 
to  his  personal  representative.  This  ruling 
was  largely,  if  not  altogether,  influenced  by 
tbe  opinion  of  this  court  In  McClure  v.  Alex- 
ander, 24  S.  W.  619,  15  Ky.  Law  Rep.  732. 
In  that  case  Alexander  shot  and  killed  Mc- 
Clure. The  widow  and  an  infant  daughter 
of  the  deceased  Instituted  an  action  against 
Alexander  to  recover  damages  for  the  death 
of  McCiure.  The  trial  court  dismissed  the 
petition  for  the  alleged  reason  that  the  cause 


of  action  was  alone  in  the  personal  repre- 
sentative of  the  deceased  by  virtue  of  section 
241  of  the  Constitution.  In  reversing  tbe 
case,  it  was  held  not  to  be  tbe  intention  of 
tbe  Legislature  In  tbe  enactment  of  section 
6,  supra,  to  repeal  section  4,  and  in  tbe 
course  of  the  opinion  tbe  court  said  that 
when  the  deceased  left  a  widow  or  minor 
child  the  right  of  action  was  in  them.  The 
precise  question  here  presented  was  not  In- 
volved in  that  casa  If  that  opinion  may  be 
so  construed  as  to  deny  tbe  right  of  a  per- 
sonal representative  to  maintain  tbe  action, 
when  the  deceased  does  not  leave  a  widow 
or  minor  child.  It  Is  in  conflict  with  the  views 
now  entertained  by  the  court,  and  will  not 
be  followed.  Tbe  proper  construction  of  tlie 
statute  Is  that.  If  tbe  deceased  leaves  a  wid- 
ow and  minor  child  or  children,  then  tbe 
action  may  be  prosecuted  by  them;  if  he  is 
not  survived  by  either,  then  his  personal  rep- 
resentative may  sustain  It  It  was  the  mani- 
fest intention  of  the  constitutional  provision 
quoted  to  allow  an  action  to  be  maintained 
whenever  the  death  of  a  person  was  caused 
by  the  negligent  or  wrongful  act  of  another 
and  it  is  not  within  the  power  of  the  Legisla- 
ture to  deny  this  right  of  action.  The  sec- 
tion Is  as  comprehensive  as  language  can 
make  It  The  words  "negligence"  and  "wrong- 
ful act"  are  sufficiently  broad  to  embrace 
every  degree  of  tort  that  can  be  committed 
against  the  person.  In  Shearman  &  Redfleld 
on  Negligence,  "§  3,  "negligence"  Is  thus  de- 
flned:  "Negligence,  constituting  a  cause  of 
civil  action,  is  such  an  omission  by  a  respon- 
sible person  to  use  that  degree  of  care,  dili- 
gence and  skill  which  It  was  his  legal  duty  to 
use  for  the  protection  of  another  person  from 
Injury,  as  In  a  natural  and  continuous  se- 
quence causes  unintended  damage  to  the  lat- 
ter."  Tbe  word  "negligence"  implies  a  breacb 
of  duty,  and  a  person  cannot  be  legally  neg- 
ligent so  as  to  subject  him  to  damages  except 
in  respect  to  others  to  whom  he  owes  a  duty. 
Ilence,  as  the  word  "negligence"  has  a  limit- 
ed meaning,  the  words  "wrongful  act"  were 
used  to  embrace  every  injury  that  might  be 
committed  against  the  person,  whether  neg- 
ligently done  or  ,not  A  wrongful  act  may 
or  may  not  be  negligent  depending  on  how 
it  Is  committed  and  the  relation  between  the 
parties.  Many  wrongful  acts  are  committed 
in  which  there  is  no  element  of  negligence — 
no  breach  of  duty  Is  committed.  A  wrongful 
act  may  be  criminal,  willful,  wanton,  or 
recklessL  In  short,  every  Injury  Uifllcted 
upon  the  person  without  legal  right  or  ex- 
cuse is  a  wrongful  act  without  reference  to 
tbe  relation  existing  between  the  perpetrator 
and  his  victim.  Clearly  the  death  of  a  per- 
son caused  by  the  careless,  wanton,  or  mall- 
clous  use  of  firearms  Is  a  wrongful  act  as 
much  so  as  if  tbe  death  was  due  to  a  blow 
with  an  iron  poker,  or  an  ax  or  any  other  in- 
strument It  would  be  a  most  anomalous 
state  of  affairs  to  hold  that  the  personal  rep- 
resentative might   maintain   an   action  for 
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damages  resulting  from  the  death  of  bis  In- 
testate caused  by  any  careless,  wanton,  or 
mallciotis  act,  except  when  the  weapon  used 
to  Inflict  the  death  was  a  firearm  or  other 
deadly  weapon.  The  effect  of  this  construc- 
tion would  be  that  if  the  death  was  caused 
by  smothering,  drowning,  burning,  or  poison- 
ing, the  cause  of  action  would  suirlTe  to  the 
personal  repersentattve ;  but  If  it  was  caused 
by  the  use  of  firearms,  or  other  deadly  weap- 
ons. It  would  die  with  him,  unless  he  left  a 
widow  or  minor  children.  Any  act  that  Is 
wanton  or  malicious  is  necessarily  wrongful, 
and  whenever  death  is  caused  by  a  wrongful 
act,  however  it  may  be  committed,  or  what-, 
ever  the  means  or  instrument  used  in  its 
commissicm  may  be,  a  cause  of  action  sur- 
vives to  the  personal  representative.  Any 
other  Interpretation  would  eerionsly  impair. 
If  not  destroy,  the  meaning  of  the  words 
"wrongful  act"  found  in  the  Ck)n8titutlon  and 
inserted  for  the  purpose  of  allowing  a  cause 
of  action  for  the  death  of  any  person  caused 
by  such  act  If  the  deceased,  who  Is  killed 
by  the  use  of  any  of  the  weapons  mentioned 
in  section  4  of  the  statute,  leaves  a  widow 
and  minor  child,  or  either,  then  the  action 
may  be  maintained  by  them  under  section  4 ; 
but.  If  he  leaves  neither,  then  hla  personal 
representative  may  sue  under  section  6  of 
the  statute.  If  the  action  Is  brought  under 
section  4  by  the  widow  and  minor  child,  the 
pleading  must  follow  the  terms  prescribed  In 
the  section.  There  is  no  conflict  between  the 
sections.  Both  may  be  upheld.  Section  6 
merely  enlarges  the  remedy  and  gives  a  right 
of  action  not  authorized  by  section  4.  And 
so.  If  the  widow  or  minor  children  will  not 
prosecute  the  action  under  section  4,  then 
the  personal  representative  may  do  so  under 
section  6,  and.  If  the  personal  representative 
falls  or  refuses,  the  widow  or  minor  child 
may  sue.  McLemore  v.  Sebree  Coal  &  Min- 
ing Co.,  88  S.  W.  1062,  28  Ky.  Law  Rep.  25. 
But  If  the  deceased  leaves  a  widow  or  minor 
child,  the  right  of  action  Is  primarily  In  them. 
This  construction  gives  full  force  and  effect 
to  both  the  Constitution  and  the  statute, 
while  the  one  contended  for  by  appellee 
would  take  away  from  the  constitutional  pro- 
vision, and  the  statute  enacted  in  pursuance 
thereof,  a  large  part  of  their  meaning. 

We  have  not  deemed  It  necessary  to  con- 
sider the  state  of  the  law  prior  to  the  adop- 
tion of  the  present  Constitution.  Previous 
to  that  time,  when  death  resulted  from  neg- 
ligence or  wrongful  act,  there  was  consider- 
able confusion  and  uncertainty,  not  only  as  to 
whom  the  cause  of  action  to  recover  damages 
was  in,  but  when  it  might  be  maintained.  If 
at  all.  In  CDonoghue  v.  Akin,  2  Duv.  478  ; 
Bden  v.  Lex.  &  Frankfort  R.,  14  B.  Mon.  165 ; 
Harris  v.  Ky.  Timber  ft  L.  Co.,  43  S.  W.  462, 
46  S.  W.  64,  19  Ky.  Law  Rep.  1731 ;  Oregory 
V.  I.  C.  R.  Co.,  80  a  W.  795,  26  Ky.  Law  Rep. 
76;  Spring  v.  Glenn,  12  Bush,  172;  Morgan 
▼.  Thompson,  82  Ky.  383;  Jordan  v.  C.  N.  O. 
*  T.  P.  R.  Co.,  88  Ky.  40,  11  S.  W.  1013— wUl 


be  found  opinions  Illustrative  of  this  subject. 
To  remedy  this  confusion  and  uncertainty, 
and  remove  all  doubt  touching  the  right  of 
recovery,  section  241  of  the  Constitution  was 
enacted. 

Wherefore  the  Judgment  of  the  lower  court 
Is  reversed,  with  directions  for  a  new  trial 
in  conformity  with  Ihls  opinion. 


GERMAN  INS.  CO.  v.  HAZARD  BANK. 
(Court  of  Appeals  of  Kentucky.    Oct  17.  1907.) 

1.  VXNUK— Adjustukrt  ov  Lobs  unoeb  In- 
suRANCB  Policy— Action  on  Awabd  of  A»- 

BITBATOBS. 

An  action  on  an  award  of  arbitrators  ap- 
pointed as  provided  in  a  fire  policy  may  be 
brongbt  in  the  county  where  the  award  was 
made  and  the  property  was  situated,  though  the 
policy  was  made  elsewhere. 

2.  CoNTBACTS— Rights  of  Election— None*. 

A  party  to  a  contract  who  has  the  right  to 
make  an  election  thereunder,  on  giving  notioe 
thereof  to  the  other  party,  must,  on  exercising 
the  right,  give  such  notice  as  will  leave  no  doubt 
of  an  intention  to  exercise    such  right 

[EM.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  11,  Contracts,  (  759.] 

3.  Inbubanck— FiBK  INSDBANOK— Election  to 
REsniLD — Notice. 

The  election  of  an  insarer  to  rebnild  must 
to  be  available,  as  a  defense  on  the  policy,  be 
clear,  and  must  be  carried  out  within  a  reason- 
able time. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  8S  I486.  1487.] 

4.  Saub. 

A  notice  by  an  insurer  entitled  under  the 
policy  to  rebuild,  which  recites  that  it  will  ex- 
ercise its  right  to  rebuild,  unless  insured  will 
accept  a  cash  offer  as  a  compromise,  is  insuffi- 
cient because  It  undertakes  to  use  the  privilege 
of  rebuilding  as  a  means  of  forcing  the  insured 
to  accept  a  compromise. 

5.  Same. 

Where  an  insurer  failed  to  give  proper  no- 
tice of  its  intention  to  elect  to  repair,  as  au- 
thorized by  the  policy,  the  insured,  after  the 
expiration  of  the  time  in  which  the  notice  could 
be  given,  could  repair. 

6.  Same— Adjustment  of  Loss— Awabd — Va- 

LIDITT. 

An  umpire,  selected  by  appraisers  appoint- 
ed to  determine  the  loss  under  a  fire  policy, 
notified  the  appraisers  that  he  would  only  act 
on  condition  that  he  could  call  in  an  expert 
builder  to  advise  him  as  to  the  amount  of  the 
loss.  He  advised  with  a  carpenter  who  viewed 
the  premises  at  his  request  Held,  that  the  act 
of  ttie  umpire  did  not  invalidate  the  award 
founded  on  his  own  judgment. 

7.  Same. 

Under  a  fire  policy  providing  for  the  ap- 
pointment of  appraisers  who  shall  select  an 
umpire  who  shall  act  with  them  in  matters  of 
differences,  and  declaring  that  the  award  of  any 
two  of  them  shall  be  binding,  an  award  made 
by  the  nmpire  and  one  of  the  two  appraisers  is 
binding,  tbongfa  made  in  the  absence  of  the 
other. 

Appeal  from  Circuit  Court  Perry  County. 

"To  be  officially  reported." 

Action  by  the  Hazard  Bank  against  the 
German  Insurance  Company.  From  a  Judg- 
ment for  defendant,  plaintitF  appeals.  Af- 
firmed. 
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Lewis  Apperson,  for  appellant.  Bailey  P. 
Woottoa,  Jesse  Morgan,  and  Greene  &  Van 
Winkle,  for  appellee. 

BARKER,  J.  The  appellant  issued  to  tbe 
api)ellee  a  fire  insurance  policy  in  the  sum  of 
$3,000  on  its  bank  building  in  Hazard,  Ky. 
On  the  25th  day  of  March,  1905,  the  build- 
ing was  partially  destroyed  by  fire.  Formal 
proofs  of  loss  were  given  by  tbe  bank  to 
the  insurance  company  on  tbe  6th  day  of 
April,  1906.  On  April  13,  1905,  the  company 
demanded  the  appointment  of  appraisers  to 
determine  the  amount  of  the  damage  to  tbe 
bnildtng.  This  procedure  was  under  a  clause 
in  the  policy  to  t>e  hereafter  noticed.  Eiach 
Rarty  selected  an  appraiser,  and  these  select- 
ed an  umpire  to  determine  all  matters  upon 
which  they  could  not  agree.  The  appraisers 
being  unable  to  agree,  the  umpire  and  one 
of  them  fixed  the  damage  at  $2,508.38  and 
awarded  that  amount  to  tlte  bank.  The  in- 
surance company  refused  to  pay  tbe  award 
po  made,  and  gave  notice  under  another 
clause  In  the  policy  to  be  hereafter  discussed 
that  it  would  repair  the  building,  and  after- 
wards sent  a  mechanic  to  Hazard  in  order 
to  make  the  necessary  repairs  to  restore  the 
building.  The  bank  refused  to  allow  the 
employe  of  tbe  insurance  company  to  make 
the  repairs,  and  instituted  this  action  in  the 
Perry  circuit  court  to  recover  on  the  award. 
Several  defenses  were  interposed,  and  on  the 
trial,  after  all  the  evidence  was  in,  the  court 
awarded  a  peremptory  instruction  to  the 
Jury  to  find  for  the  plnintiff  the  full  amount 
of  tbe  award  as  prayed  in  the  petition,  and 
of  this  ruling  the  company  is  complaining. 

The  first  defense  interposed  was  the  want 
of  Jurisdiction  in  the  Perry  circuit  court  to 
determine  the  controversy.  The  appellee 
bank  Is  a  resident  of  Perry  county,  Ky..  and 
its  building  is  situated  in  the  county  seat. 
Hazard.  Appellant  has  no  agent  in  Perry 
county,  but  has  an  agent  at  Mount  Sterling, 
Montgomery  county,  Ky.,  where  the  policy 
was  written.  The  theory  of  the  appellant 
as  to  the  want  of  Jurisdiction  In  the  Perry 
circuit  court  is  based  upon  Its  claim  that  tlie 
contract  with  its  agent  was  made  in  Mont- 
gomery county,  where  tbe  policy  was  written. 
To  this  proposition  the  appellee  answers  that 
this  Is  an  action  upon  the  award  of  arbitra- 
tors, and  that  this  award  was  made  in  Perry 
county  and  not  in  Montgomery,  and  there- 
ftjre  the  Perry  circuit  court  and  not  the 
Montgomery  circuit  court  had  Jurisdiction 
to  try  the  Issues  between  the  parties.  The 
evidence  clearly  shows  that  the  appraisal 
and  award  were  made  In  Perry  county,  and 
this  being  a  suit  upon  the  award,  we  are 
of  opinion  that  tbe  position  taken  by  appel- 
lee is  sound.  The  very  question  we  have 
here  arose  In  tbe  case  of  Mutual  Fire  Insur- 
ance Company  of  New  York  v.  Hammond, 
106  Ky.  380,  50  S.  W.  545,  and  It  was  there 
held  that  the  court  in  the  county  where  tbe 
award  was   made  had  Jurisdiction  of  tbe 


action  upon  It  It  follows,  therefore,  that 
the  trial  court  rightfully  assumed  Jurisdic- 
tion of  this  action. 

Appellant  Insists  that,  under  tbe  terms  of 
the  policy,  it  had  the  right  to  restore  the 
building  to  its  former  condition  in  lieu  of 
paying  the  award  which  was  made,  and  that 
it  ottered  to  do  so,  but  that  tbe  appellee  bank 
refused  to  allow  It  to  exercise  this  privilege. 
The  provision  in  the  policy  as  to  this  question 
is  as  follows:  "It  shall  be  optional,  however, 
for  this  company  to  •  •  •  repair,  rebuild 
or  replace  property  lost  or  damaged  with 
other  of  like  kind  or  quality  within  a  reason- 
able time,  on  giving  notice  within  thirty  days 
after  the  receipt  of  the  proofs  herein  required 
of  its  Intention  so  to  do."  The  only  notice 
ever  given  to  the  bank  by  tbe  appellant  of 
its  intention  to  exercise  its  right  to  rebuild 
the  property  Is  contained  In  a  letter  dated 
May  26,  1906,  which  is  as  follows:  "Mt 
Sterling,  Ky.,  May  26th,  1906.  Hazard  Bank, 
Hazard,  Ky. — Gentlemen:  I  am  in  receipt 
of  letter  from  the  company  with  regard  to 
loss  under  policy  122787,  requesting  me  to 
advise  you  that  the  award  of  tbe  appraisers 
is  not  satisfactory,  and  that  the  company 
will  exercise  its  right  to  repair  or  replace 
the  building  as  stipulated  in  the  policy,  un- 
less you  are  willing  to  accept  what  it  would 
cost  us  to  repair  the  building.  The  company 
authorizes  me  to  make  you  a  cash  offer  of 
$1,200  as  a  compromise.  Kindly  advise  me 
promptly  whether  or  not  you  accept  this 
proposition,  so  that  I  may  have  draft  sent 
forward  at  once,  and  in  the  event  you  decline 
I  can  start  Mr.  William  on  the  Job,  as  I  have 
already  agreed  with  him  to  do  the  work  in 
case  you  prefer  that  we  repair  the  building. 
Awaiting  your  advices,  I  am,  yours  very 
truly,  [Signed]  Jno.  It.  Ooleman,  General 
Agent."  This  clearly  was  not  a  proper  or 
sufficient  notice  of  an  election  to  rebuild. 
In  Insurance  contracts,  as  in  all  other  con- 
tracts, it  is  incumbent  upon  the  parties  to 
deal  with  each  other  In  a  plain,  simple,  and 
straightforward  manner,  and,  where  an  elec- 
tion is  to  be  exercised  under  a  contract,  no- 
tice should  be  made  In  such  manner  as  to 
leave  no  doubt  in  the  mind  of  tbe  opposite 
party  of  an  intention  to  exercise  it.  The 
election  to  exercise  tbe  given  right  may  not 
be  coupled  with  some  other  proposition  to 
be  accepted  by  the  opposing  party  in  lieu 
of  the  exercise  of  the  given  right  To  come 
to  the  question  In  hand.  If  the  insurance  com- 
pany desired  to  exercise  the  right  to  rebuild 
the  property,  a  right  which  it  undoubtedly 
had.  It  should  have  exercised  it  by  giving 
a  plain,  unambiguous  notice  of  its  Intoitlon, 
and  not  undertaken  to  use  the  privilege  of 
rebuilding  as  a  means  to  force  the  Insured 
to  accept  a  compromise.  In  tbe  13  Am.  & 
Eng.  Encyl.  of  Law,  pp.  379-380,  it  is  said: 
"Intention  to  rebuild  or  repair  must  be  de- 
clared as  prescribed  by  the  policy,  w^itbin  the 
time  fixed  therein,  or,  if  no  time  is  fixed,  in 
a  reasonable  time;   and  in  case  delivery  of 
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proofs  to  an  agent  Is  a  sufficient  service 
thereof,  the  time  runs  from  such  delivery 
notwithstanding  the  omission  of  such  agent 
to  forward  them.  In  case  the  proofs  are  re- 
turned for  correction  and  corrections  are 
made,  the  time  does  not  begin  to  run  nntii 
the  corrected  proofs  are  delivered.  Unless 
the  policy  provides  the  manner  in  which  the 
option  shall  be  exercised,  any  acts  manifest- 
ing the  choice  of  the  Insurer  will  amount 
to  an  election.  But  the  election  to  rebuild  or 
repair,  in  order  to  be  available  as  a  defense, 
must  be  clear  and  distinct,  and  must  be 
carried  out  within  a  reasonable  time.  Where 
the  policy  permitted  the  Insurer  to  rebuild 
unless  the  Insured  should  prefer  money, 
malting  no  response  to  a  notice  of  election 
to  rebuild  was  held  equivalent  to  a  statement 
of  no  preference.  The  Insurer  may  not 
couple  an  election  to  repair  with  an  offer 
to  compromise."  When  the  mechanic,  sent 
by  the  insurance  company  to  Hazard  to  re- 
pair the  building,  reached  the  place  In  July, 
1905,  he  found  the  building  had  already  been 
repaired  in  large  part  by  the  banlt.  The 
company  having  failed  to  give  the  notice  of 
Its  Intention  to  repair  required  by  the  policy. 
It,  of  course,  could  not  exercise  It,  and  the 
bank  bad  a  right,  after  the  expiration  of 
the  time  in  which  the  notice  could  be  given, 
to  go  on  and  repair  the  building  Itself,  as 
it  did. 

The  award  sued  on  is  assailed  on  the 
ground  that  Jesse  Morgan,  the  appraiser  se- 
lected by  the  bank,  was  a  stockholder  and  di- 
rector therein,  and  one  of  its  attorneys  at  the 
time  he  acted  as  appraiser,  and  that  A.  S. 
Henry,  who  was  the  umpire  selected,  was  in- 
competent to  act,  and  that  the  award  made 
by  Morgan  and  Henry  was  not  signed-  In  the 
presence  of  Williams,  the  other  appraiser; 
and  for  the  additional  reason  that  the  um- 
pire, Henry,  did  not  rely  upon  his  own  judg- 
ment as  to  the  amount  of  dapiage,  but  con- 
sulted with  an  outside  person,  a  professional 
carpenter  whom  he  secured  to  come  from 
Lexington,  Ky.,  and  view  the  premises.  The 
appellant  wholly  failed  to  establish  by  any 
evidence  that  Morgan  was  an  Incompetent 
appraiser,  or  Interested  In  the  bank  at  the 
time  he  was  chosen  and  acted  as  appraiser, 
but,  on  the  contrary,  its  evidence  affirmative- 
ly disproves  the  disqualification  of  the  ap- 
praiser relied  on.  In  so  far  as  Henry,  the 
umpire,  was  concerned,  we  think  his  position 
and  action  in  the  premises  are  not  subject  to 
adverse  criticism.  The  evidence  shows  that 
be  was  an  experienced  man  of  affairs,  al- 
tbongb  not  a  professional  builder  or  carpen- 
ter. He  notified  the  two  appraisers  who  se- 
lected blm  that  he  would  only  agree  to  act 
ujMn  the  conation  that  he  could  call  In  an 
expert  builder  to  consult  with  and  advise  him 
as  to  the  amount  of  the  loss.  As  a  proposi- 
tion of  law^such  a  course  Is  reasonable  and 
proper;  for  after  all  the  appraiser  exercises 
bis  own  Judgment  In  the  premises,  and  either 
accepts  or  rejects  the  advice  he  may  receive, 


as  he  sees  proper.  Hall  t.  Norwalk  Fire  In- 
surance. Co.,  67  Conn.  105,  17  Atl.  356;  Ban- 
gor Savings  Bank  v.  Niagara  Fire  Insurance 
Co.,  85  Me.  68,  26  AU.  991,  20  L.  R.  A.  650, 
35  Am.  St  Rep.  341.  The  fact  that  the  um- 
pire and  one  of  the  appraisers  made  the 
award  Is  In  accordance  with  the  terms  of  the 
policy,  which,  on  this  subject,  is  as  follows: 
"The  said  appraisers  shall  first  select  a  com- 
petent and  disinterested  umpire,  who  shall 
act  with  them  in  matters  of  differences  only. 
The  award  of  any  two  of  them,  made  In 
writing.  In  accordance  with  this  agreement, 
shall  be  binding  upon  both  parties  to  this 
agreement  as  to  the  amount  of  the  loss." 
This  disposes  of  the  whole  of  appellant's  de- 
fense, and  we  are  of  opinion  that  the  trial 
court  correctly  awarded  the  bank  a  peremp- 
tory instruction,  at  the  close  of  defendant's 
evidence,  to  find  for  It  the  amount  awarded. 
Judgment  affirmed. 


COMMONWEALTH  ex  rel.  CUMMINS,  Sher- 
iff, V.  RYAN'S  EX'RS. 
(Court  of  Appeals  of  Kentucky.    Oct  11.  1907.) 

1.  ebcecutobs— aoiions  aoainst  exkoutobs 
— Statutort  Provisions— Time  to  Sub- 
Limitations. 

A  proceeding  by  the  sheriff  in  the  county 
court  under  Ky.  St  1903,  5  4241,  to  require  the 
personal  representatives  of  a  deceased  taxpayer 
to  list  property  omitted  from  assessment,  was 
not  an  action  within  Ky.  St.  1903,  §  3817.  pro- 
hibiting the  bringing  of  any  action,  other  than 
to  settle  the  estate,  against  a  decedent's  estate 
within  she  months  of  the  qualiUcation  of  its 
personal  representative;  the  proceeding  being 
merely  a  manner  of  assessing  property,  and  not 
in  essence  judicial. 

2.  Same— Suits  bt  the  Commonwealth. 

Statutory  provisions  limiting  the  time  with- 
in which  actions  can  l>e  brought  against  tlie 
personal  representatives  of  a  decedent  do  not 
apply  to  the  commonwealth,  unless  by  their  ex- 
press terms  or  their  necessary  implication  it  is 
clear  they  were  meant  to  so  apply. 

Appeal  from  Circuit  Court,  Bracken 
County. 

"To  be  officially  reported." 

Proceeding  by  tiie  commonwealth  of  Ken- 
tucky, on  the  relation  of  Joshua  Cummins, 
sheriff  of  Bracken  county,  against  Martha  A. 
Ryan's  executors,  to  compel  defendants  to 
list  property  omitted  from  assessment  From 
a  judgment  for  defendants,  plaintiff  appeals. 
Reversed  and  remanded. 

M.  J.  Hennessey,  for  appellant  Geo.  Don- 
iphan, for  appellees. 

O'REAR,  0.  J.  This  proceeding  hi  the 
county  court  to  require  the  personal  repre- 
sentatives of  a  deceased  taxpayer  to  list  prop- 
erty which  had  been  omitted  from  assessment 
was  begun  within  a  week  or  so  after  the  tax- 
payer's death  and  the  qualification  of  the  ex- 
ecutors of  her  will.  It  was  dismissed  because 
the  court  deemed  it  bad  been  brought  in  vio- 
lation of  section  3847,  Ky.  St  1903,  prohibit- 
ing the  bringing  of  any  action  other  than  to 
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settle  the  estate  against  a  decedent's  estate 
within  six  months  of  the  qaallflcation  of  Its 
personal  representatlre.  The  circuit  and 
county  courts  each  took  the  position  that  the 
word  "action"  used  In  section  3847  embraced 
this  proceeding.  If  they  were  correct,  then 
the  effect  is  to  stay  the  assessment  of  omitted 
property  which  belonged  to  the  taxpayers 
since  deceased  till  at  least  six  months  after 
their  death,  no  matter  when  the  omission 
occurred.  Section  469,  Ky.  St  1903,  constru- 
ing terms  used  In  the  statutes,  provides: 
"The  term  'action,'  when  used  In  this  revi- 
sion, shall  be  construed  to  include  ail  pro- 
ceedings In  any  court  In  this  commonwealth." 
By  virtue  in  part  of  this  section,  this  court 
held  that  such  proceedings  were  barred  by 
limitation  after  five  years,  because  "actions" 
based  upon  a  statutory  liability  were  specific- 
ally barred  after  that  time,  and  applied  by 
the  terms  of  another  statute  to  the  common- 
wealth, as  well  as  to  individuals.  Chicago, 
St.  Louis  &  N.  O.  Ry.  Co.  v.  Commonwealth, 
115  Ky.  278,  72  S.  W.  1119;  Commonwealth  v. 
Nute,  115  Ky.  239,  72  S.  W.  1090.  A  further 
study  of  the  question  presented  in  this  case 
will  shed  light  upon  the  legislative  purpose 
in  the  enactment  of  the  assessing  and  limita- 
tion statutes.  The  Constitution  requires  that 
all  taxes  shall  be  paid  uniformly.  The  basis 
of  every  tax  involves  necessarily  an  assess- 
ment of  the  property  subject  to  the  tax.  All 
property  that  is  subject  must  pay  the  same 
rate  for  the  same  period,  or  the  result  would 
be  not  uniform.  Legislation  has  made  It  the 
duty  of  the  taxpayer  to  list  his  property  with 
the  county  assessor  Xor  taxation.  Sections 
4023,  4064,  Ky.  St.  1903.  Falling  in  this, 
several  methods  are  then  provided  by  any 
one  of  which  the  assessment  may  be  made 
aotwithstandlng.  One  Is  for  the  assessor  to 
make  the  assessment.  If  he  has  sufficient 
knowledge  or  can  gather  sufficient  evidence. 
Section  4053,  Ky.  St  1903.  If  he  should  fall, 
then  the  county  board  of  supervisors  may 
make  the  assessment  Section  4120,  Ky.  St 
1903.  These  provisions  and  others  by  which 
the  clerk  of  the  county  court  upon  complaint 
of  the  assessor  may  cite  a  recusant  taxpayer 
to  list  his  property  before  the  county  court 
Section  4061,  Ky.  St  1903.  All  refer  to 
taxes  of  the  year  current  with  the  act  The 
failure  of  any  or  all  these  officials  and  the 
taxpayer  to  act  in  no  sense  relieves  the  latter 
from  his  liability,  nor  exhausts  the  resources 
of  the  taxing  authority  to  make  a  valid  as- 
sessment Assessments  are  required  to  be 
made  as  of  the  1st  of  September.  Article  2, 
S  4,  p.  96,  Acts  1906,  for  the  ensuing  year. 
The  liability  to  assessment  is  fixed  as  of  that 
date  against  the  then  owner.  Chapter  130,  { 
1,  p.  321,  Acts  1904.  The  assessor  is  given  un- 
til on  or  before  the  1st  day  of  January  fol- 
lowing to  complete  the  assessment  of  his 
county.  Article  2,  t  19,  p.  110,  Acts  1906. 
Suppose  the  taxpayer  died  on  September  2d, 
could  not  the  county  assessor  or  the  board  of 
supervisors  make  the  assessment?     If  they 


were  stayed  for  six  months  by  virtue  of  (bis 
statute,  they  could  not;  for  neither  has  au- 
thority over  the  matter  for  that  length  of 
time.  Advancing  the  consideration  another 
step,  if  the  taxpayer  falls  to  list  the  proper- 
ty, then  It  is  deemed  omitted  property.  By 
section  4241,  Ky.  St  1903,  It  Is  made  the 
duty  of  the  sheriff  of  the  county  or  of  the 
auditor's  agent  to  "cause  to  be  listed  for  tax- 
ation all  property  omitted  by  the  assessor, 
t>oard  of  supervisors,"  etc.  The  section  pro- 
vides the  manner  of  causing  the  omitted  prop- 
erty to  be  listed.  The  official  flies  a  state- 
ment in  the  county  clerk's  office.  A  summons 
Is  issued  upon  it  to  the  delinquent  taxpayer. 
"At  the  next  regular  term  of  the  county 
court  after  the  notice  has  been  served  for  five 
days,  if  it  shall  appear  to  the  county  court 
that  the  property  is  liable  to  taxation,  and 
has  not  been  assessed,  the  court  shall  enter 
an  order  fixing  the  value  thereof  at  Its  fair 
cash  value,  estimated  as  Is  required  by 
law;  if  it  Is  not  liable  be  shall  make  an  or- 
der to  that  effect" 

Is  this  an  "action"  within  every  meaning 
of  the  statute?  It  has  been  held  that  the 
county  court  acts  ministerially  in  assessing 
property  under  this  statute.  Baldwin  v. 
Uewltt,  88  Ky.  673,  11  S.  W.  803;  Cassldy  v. 
Young,  92  Ky.  227,  17  S.  W.  485.  So  far  the 
proceeding  is  In  no  sense  different  from  that 
of  any  other  assessing  officer's  action.  If  the 
assessment  is  made,  then  the  taxes  are  col- 
lected, not  under  the  judgment  of  the  court, 
or  by  execution  or  by  any  process  issuing  out 
of  the  court  but  by  the  collector  of  taxes  as 
all  other  taxes  are  required  to  be  collected. 
The  proceeding  then  is  an  assessment  only, 
pure  and  simple.  There  are  only  two  fea- 
tures of  section  4241  that  seem  to  indicate  that 
the  proceeding  is  of  that  judicial  character 
which  was  evidently  In  mind  In  the  enactment 
of  section  3847,  supra.  One  is  the  expression : 
"From  so  mucb  of  the  order  of  the  court  de- 
ciding whether  or  not  the  property  is  liable  to 
assessment  either  party  may  appeal  as  In  oth- 
er civil  cases."  The  other  Is  the  infliction  of 
a  penalty  of  20  per  cent,  and  costs  upon  the 
recusant  We  think  the  expression  just 
quoted  means  to  describe  the  manner  of  pros- 
ecuting an  appeal  In  the  matter,  rather  than 
to  classify  It  as  a  civil  action.  The  inflic- 
tion of  the  penalties  Is  not  a  recovery  against 
the  taxpayer.  It  Is  not  dependent  upon  the 
discretion  of  the  court,  or  subject  to  be  de- 
nied or  abated.  It  is  In  the  same  category  as 
the  tax  Itself,  imposed  by  the  same  authority, 
and  collectible  at  the  same  time  and  In  the 
same  manner.  It  Is  incurred  the  moment 
the  offending  taxpayer  fails  finally  to  list  his 
taxable  property  with  the  proper  assessing 
officer  within  the  time  allowed  by  statute, 
and  attaches  as  a  statutory  liability  just  as 
the  tax  does.  Nor  does  the  proceeding  In 
the  county  court  affect  the  IlaUlity  of  the 
taxpayer  for  it  further  or  in  a  different 
sense  than  if  the  assessment  of  the  omitted 
property  were  then  done  by  some  other  of- 
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fleer  or  tribunal.  Xbe  inhibition  of  section 
8847  Ib  against  proceedings  that  are  Judicial 
In  their  nature,  not  ministerial  acts.  The 
section  reads:  "Six  montlis  must  rqn.  after 
the  date  of  the  qualification  of  the  first  per- 
sonal representatives  of  a  decedent's  estate 
by  a  court  of  this  Commonwealth,  before 
an  action  shall  be  commenced  against  any 
executor  or  administrator  thereof,  except  to 
settle  the  estate  or  against  an  executor  de 
son  tort'  Any  action  brought  In  violation 
of  this  section  shall  be  dismissed."  Now, 
suppose  any  interested  party  should  move 
the  county  court  to  require  the  personal  rep- 
resentative to  give  additional  surety  on  hla 
bond  (section  3839,  Ky.  St  1903)  or  to  file 
his  inventory  (which  must  be  done  within 
three  months  under  section  3849,  Ky.  St 
1903)  could  not  these  proceedings  be  enter- 
tained within  six  months  of  the  personal 
representatives'  qualiflentlon?  What  the 
Iieglslature  had  In  mind  in  enacting  section 
8847  evidently  was  to  allow  the  personal 
representatives  a  reasonable  time  within 
which  to  marshal  the  assets  of  the  estate, 
so  that  it  could  be  fairly  and  safely  deter- 
mined whether  they  were  sufficient  to  pay 
all  creditors  In  full,  and.  If  not  to  prorate 
the  assets  according  to  law.  But  taxes 
stand  upon  a  different  footing.  They  are  not 
debts.  They  have  priority  over  all  debts 
and  exemptions.  The  necessities  of  govern- 
ment require  their  prompt  payment.  To  that 
end  drastic  and  summary  methods  of  collec- 
tion are  provided.  No  delay  Is  given  a  de- 
cedent's estate  In  paying  taxes  already  as- 
sessed. Nor  does  the  death  of  the  taxpayer 
stay  the  collector  from  distraining  immediate- 
ly after  the  taxes  are  due.  It  is  Inconceiv- 
able, then,  why  the  Iieglslature  should  have 
intended  a  suspension  for  six  months  of  the 
right  of  the  commonwealth  to  complete  Its 
assessment  against  estates  of  deceased  tax- 
payers when  necessary  to  be  done  through 
the  Instrumentality  of  the  county  court,  yet 
not  sustiend  the  assessment  when  done  other- 
-wlse,  or  the  collection  of  the  taxes  by  dis- 
traint 

Provisions  of  this  character  are  not  deem- 
ed to  apply  to  the  commonwealth,  unless  by 
the  express  terms  or  the  necessary  Implica- 
tion of  a  statute.  The  reason  the  limitation 
statutes  of  this  state  do  apply  to  such  pro- 
ceedings is  because  the  statutes  expressly 
so  provide.  C,  St  L.  ft  N.  O.  Ry.  Co.  v. 
Commonwealth,  supra,  and  Commonwealth  t. 
Note,  supra. 

The  Judgment  of  the  circuit  court  is  revers- 
ed, and  same  remanded  for  further  proceed- 
Inm  not  Inconsistent  with  this  opinion. 


HARTFORD  UFH  INS.  CO.  v.  HANLON. 
(Court  of  Appeals  of  Kentucky.  Oct.  11.  1907.) 
Fraud— Actions— Waiver. 

Where  in  negotiations  for  a  life  policy  it 
was  falsely  represented  by  the  insurer  that  at 
the  end  of  five  years  insured  would  get  a  re- 
bate of  $12,  and  at  the  end  of  seven  years  he 


would  get  a  dividend  accumulation  of  $125, 
which  would  more  than  pay  the  premium  from 
the  seventh  to  the  eighth  year,  and  that  after 
the  seventh  year  the  net  premiums  would  con- 
stantly decrease  by  reason  of  credits  thereon 
of  accruing  dividends,  but  notwithstanding  that 
at  the  end  of  five  and  seven  years  such  paymenta 
were  not  made,  and  the  premiums  did  not  de- 
crease as  represented,  but  increased,  insured  con- 
tinued for  three  years  after  the  first  seven  to 
pay  the  premiums,  he  waived  the  fraud,  even 
though  knowledge  thereof  was  not  brought  to- 
him  at  the  end  of  five  years. 

[Ed.  Note,— For  cases  in  point,  see  Cent.  Dig.^ 
vol.  23,  Fraud,  {  30.] 

Appeal  from  Circuit  Court,  Kenton  County. 
"Not  to  be  oflJcIally  reported." 
Action  by  Ross  Hanlon  against  the  Hart- 
ford Life  Insurance  Company.  Verdict  for 
plaintiH,  and  from  an  order  denying  a  new 
trial  defendant  appeals.  Reversed  and  re- 
manded, with  directions  to  dismiss  the  peti- 
tion. 

Furber  &  Jackson,  for  appellant.     S.  T>. 
Rouse,  for  appellee. 

CLAT,  C.  This  Is  an  action  In  deceit 
for  inducing  appellee  by  false  and  fraudu-' 
Fent  representations  to  enter  into  a  written- 
contract  of  Insurance  with  appellant.  The- 
policy  was  dated  June  18,  1894,  and  by  Its 
terms  appellee's  life  was  Insured  for  the  sum. 
of  $3,000.  The  premiums  fvrere  payable 
quarterly.  For  the  first  seven  years  of  the 
policy,  the  Insurance  was  designated  as 
"Term  Insurance,"  and  thereafter  as  "As- 
sessment Insurance."  The  premiums  were- 
regularly  paid  for  a  period  of  10  years,  ex- 
tending to  the  year  1904,  when  appellee  per- 
mitted the  policy  to  lapse.  The  fraudulent 
representations  charged  In  the  petition  are 
as  follows:  "Plaintiff  says  that  It  was  at 
the  same  time  represented  to  bim  by  the  de- 
fendant, and  its  authorized  agent,  that  while 
the  sum  total  of  the  payments  required  by 
the  defendant  from  and  after  the  seven 
years  mentioned  In  said  policy  by  way  of 
premiums,  mortality  calls,  and  expenses 
due,  would  amount  to  much  more  than  the 
premiums  and  expenses  required  to  be  paid 
for  the  seven  years  Immediately  succeeding 
the  date  of  said  policy,  yet  the  dividends  and 
distribution  accruing,  and  which  would  ac- 
crue to  and  for  the  benefit  of  plaintiff,  and 
which  would  be  credited  upon  the  payments 
required  to  be  made  by  plaintiff  to  said  com- 
pany, would  thereby  diminish  said  payments 
so  that  the  net  payments  so  required  to  be 
made  by  plaintiff  for  said  Insurance  would 
not 'increase  over  and  above  what  he  should 
be  required  to  pay  within  the  seven  years 
mentioned.  He  says  that  after  the  end  of 
seven  years.  Instead  of  the  dividends  and 
distribution  from  the  safety  fund  credited 
upon  the  calls  made  to  bIm,  resulting  in  re- 
ducing the  same,  until  same  were  reduced  to 
approximately  the  same  amounts  as  has 
been  required  of  him  before,  said  payments 
of  mortality  calls  Increased  from  quarter  to 
quarter  In  an  enormous  degree,  until  sam.? 
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nearly  If  not  quite  double  the  amount  be 
bad  paid  for  tbe  seven  years  referred  to." 
After  alleging  tbat  tbe  representations  were 
false  and  known  to  be  false  by  tbe  defend- 
ant, and  tbat  tbey  were  made  for  tbe  pur- 
pose of  Inducing  plaintiff  to  enter  Into  the 
contract  of  Insurance,  and  tbat  plaintiff  re- 
lied upon  tbem  and  executed  tbe  contract  In 
tbe  belief  that  the  representations  were  true, 
tbe  petition  says:  "He  says  tbat  be  did  not 
discover  tbat  tbe  representations  of  defend-, 
ant  were  false  and  fraudulent  until  after  tbe 
lapse  of  seven  years,  when  said  premiums 
immediately  became  higher,  and  the  dividends 
agreed  and  promised  to  be  paid  did  not  di- 
minish said  premiums."  The  petition  then 
concludes  by  asicing  judgment  for  II.IST.TS, 
the  amount  of  premiums  paid,  together  with 
interest  on  each  payment  from  tbe  date  same 
was  paid.  A  demurrer  to  tbe  petition  was 
overruled.  Issue  then  joined,  and  the  case 
submitted  to  the  jury,  which  returned  a  ver- 
dict in  favor  of  the  appellee  In  the  full  sum 
asked.  From  an  order  refusing  a  new  trial, 
this  appeal  is  prosecuted. 

Counsel  for  appellant  contend  that  appel- 
lee, by  continuing  to  pay  bis  quarterly  pre- 
miums on  tbe  policy  after  he  knew  of  the 
fraud,  waived  and  condoned  the  fraud,  and 
ratified  tbe  contract  of  insurance.  The  law 
is  now  well  settled  tbat  party  to  a  contract 
obtained  by  fraud  has  but  one  election  to  re- 
pudiate or  rescind  the  same.  If  be  once  de- 
termines bis  election,  it  is  determined  forever. 
Hence,  if  it  is  shown  tbat  be  has  at  any 
time  after  knowledge  of  tbe  fraud,  either  by 
express  words  or  by  unequivocal  acts,  af- 
firmed tbe  contract,  his  election  Is  irrevo- 
cable. By  clearly  manifesting  his  intention 
to  abide  by  the  contract,  be  condones  tbe 
fraud,  and  is  wltbout  remedy.  He  cannot 
with  know  (edge  of  tbe  fraud  enjoy  the  bene- 
fits of  tbe  contract,  and  then  file  an  action 
for  deceit.  Herman  on  Estoppel,  1045;  Blge- 
low  on  Fraud,  436;  Kingman  &  Co.  v.  Stod- 
dard, 85  B'ed.  740,  29  C.  C.  A.  413.  In  tbe 
light  of  these  principles,  let  us  examine  tbe 
evidence  in  this  case.  Tbe  particular  repre- 
sentations alleged  to  be  false  are  stated  by 
Mr.  Thomas  F.  Hanlon,  who  was  the  agent 
of  bis  father,  Ross  Hanlon,  tbe  appellee,  in 
the  negotiations  resulting  In  the  issuance  of 
the  policy.  Mr.  Hanlon  said:  "And  be  told 
me  tbe  rate  of  premium,  and  tbat  I  would 


get  a  rebate  at  the  end  of  five  years  of  |t2, 
and  at  tbe  end  of  seven  years  I  would  get  a 
dividend  accumulation,  as  be  called  It,  of 
$125,  and  that  would  pay,  be  says,  tbat 
would  more  than  pay  tbe  premium  from  tbe 
seventh  to  tbe  eighth  year,  after  we  bad  paid 
up  seven  years;  and  be  said  tbat  after  tbat 
tbe  premiums  would  decrease  all  the  time,  be- 
ing as  we  had  paid  up  tbat  amount  of  money, 
tbey  could  afford  to  decrease  tbe  premiums, 
and  It  would  gradually  get  down  to  very  lit- 
tle." Assuming  tbat  these  representations 
were  made,  though  vehemently  denied  by 
tbe  agent  of  tbe  company,  it  appears  from 
tbe  evidence  tbat  no  rebate  of  $12  was  al- 
lowed at  the  end  of  five  years.  With  knowl- 
edge of  this  fact,  appellee  continued  to  pay 
on  tbe  policy  for  the  next  two  years.  At  tbe 
end  of  tbe  two  years,  which  was  seven  years 
from  tbe  date  of  tbe  policy,  no  dividend  ac- 
cumulation of  $125  was  allowed  by  tbe  com- 
pany, and  tbe  next  quarterly  premium  was 
larger  than  the  preceding  ones.  From  tbat 
time  on  the  premiums  Increased,  instead  of 
decreasing.  Even  if  it  be  conceded  then  tbat 
tbe  knowledge  of  tbe  fraud  was  not  brought 
to  appellee  at  the  end  of  five  years,  It  was 
certainly  brought  to  him  at  tbe  end  of  tbe 
seven  years,  for  he  admits  In  bis  petition 
that  be  did  discover  tbat  the  representations 
of  tbe  defendant  were  false  and  fraudulent 
after  tbe  lapse  of  seven  years,  when  tbe  pre- 
miums Immediately  became  higher,  and  tbe 
dividends  agreed  and  promised  to  be  paid 
did  not  diminish  tbe  premiums.  It  cannot 
therefore  be  denied  that,  with  the  knowl- 
edge thus  obtained,  appellee  continued  to  pay 
his  quarterly  premiums  for  a  period  of  three 
years.  When  be  discovered  tbe  fraud,  he 
did  not  have  even  to  ask  a  rescission  of  the 
contract.  All  he  had  to  do  was  to  stop  pay- 
ing bis  premiums  and  bring  an  action  for 
deceit.  If  be  intended  to  rely  upon  the 
fraud,  be  ought  to  have  done  so  at  tbat  time. 
Instead  of  doing  so,  however,  he  waived  and 
condoned  tbe  fraud,  and  alfirmed  the  con- 
tract by  paying  tbe  quarterly  premiums 
thereon  for  a  period  of  three  years.  Having 
enjoyed  tbe  protection  on  bis  life  during  all 
that  time,  be  cannot  now  claim  damages  for 
the  very  fraud  which  be  has  himself  con- 
doned. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  dismiss  tbe  petition. 
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COMMONWEALTH  v.  NUNAN. 
(Court  of  Appeals  of  Kentucky.    Oct.  15,  1907.) 

1.  Statutes— Rules  of  Constkdction— Pub- 
POSR  OF  Act. 

If  a  reason  can  be  discovered  for  a  par^ 
ticalar  construction  of  a  statute,  especially  of 
a  revenue  statute,  which  construction  would  de- 
prive the  treasurj[  of  revenue,  such  construction 
will  be  discarded  in  favor  of  one  that  will  apply 
uniformly  to  all  persons  engaged  in  the  same 
calling,  and  so  as  to  raise  revenue. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  {  326.] 

2.  Intoxicating   Liquors— Licenses— Statu- 

TOBT  PBOVISIONS— CONSTBUCTION   OF  AcT. 

Acts  1906,  p.  103,  c.  22,  subd.  4,  requiring 
licenses  from  wholesale  liquor  dealers,  provides 
that  "For  each  agency  in  this  state  established 
by  resident  brewers  or  resident  wholesale  deal- 
ers in  domestic  beers  or  malt  liquors,  •  •  •  " 
a  license  fee  shall  be  paid.  Held,  that  the  fee 
is  required  to  be  paid  not  only  for  each  agency 
in  the  state  established  hy  resident  brewers,  but 
must  also  be  paid  by  each  resident  wholesale 
dealer  in  domestic  beers  or  malt  liquors. 

3.  Same. 

Acts  1006,  p.  193,  c.  22,  subd.  4,  taxing 
certain  occupations,  does  not  include  in  the 
general  provision  enumerating  the  taxable  oc- 
cupations that  of  resident  wholeftale  dealer  in 
domestic  beers  or  malt  liquors,  but  it  is  includ- 
ed in  the  specific  description  in  a  later  section. 
Beld,  that  the  general  description  yields  to  the 
specific  one,  and  the  latter  section  extends  the 
former  so  as  to  include  such  occupation. 

Appeal  from  Circuit  Court,  Clark  County. 

"To  be  officially  reported." 

Tom  Nunan  was  prosecuted  for  unlawful- 
ly selling  domestic  beer  by  wholesale  with- 
out a  license.  From  a  Judgment  dismissing 
the  Information,  the  commonwealth  ai>peal8. 
Reversed  and  remanded. 

N.  B.  Hays,  Atty.  Gen.,  O.  H.  Morris,  and 
B.  A.  Crutcher,  for  the  Common-wealth.  F. 
H.  Haggard  and  J.  Smith  Hays,  for  appellee. 

O'RBAR,  C.  J.  The  Information  filed  by 
the  commonwealth  attorney  In  the  circuit 
court  charges  the  defendant  with  the  unlaw- 
ful sale  of  beer  by  wholesale  without  a  li- 
cense, specifying  that  he  unlawfully  and 
willfully  sold  by  wholesale,  in  quantities  of 
more  than  five  gallons,  domestic  beer  to 
John  Nunan  without  a  license  so  to  do.  A 
demurrer  was  sustained  to  the  Information, 
and  It  was  dismissed.  The  commonwealth 
appeals. 

By  the  revenue  act  of  1006,  being  chapter 
22,  p.  18S,  Acts  1906,  it  Is  provided  by  sub- 
divison  4:  "Before  engaging  In  any  occupa- 
tion or  selling  any  article  named  in  this  sub- 
division, the  person  desiring  so  to  do  shall 
procure  license  and  pay  the  taxes  thereon." 
A  very  considerable  number  of  occupations 
ts  included,  among  them  that  of  wholesale 
liquor  dealers.  That  section  reads:  "That 
all  corporations,  associations,  companies,  co- 
f>artnerBblp8,  or  individuals,  citizens  (except 
(listiUers  selling  stralight  whiskies  or  brandies 
of  their  own  make)  of,  or  residing  In  this 
state  engaged  in  the  business  or  occupation 
Of  compounding,  rectifying  or  blending  dis- 


tilled spirits,  or  selling  by  wholesale  In  the 
usual  course  of  trade  distilled  spirits,  or 
selling  by  wholesale  compounded,  rectified  or 
blended  spirits  known  and  designated  as  sin- 
gle stamp  spirits,  shall  annually  pay  to  the 
state  a  license  therefor.  That  all  foreign 
corporations,  associations,  companies,  co-part- 
nerships, or  Individuals  engaged  In  the  busi- 
ness or  occupation  of  selling  by  wholesale 
In  this  state  In  the  usual  course  of  trade  dis- 
tilled spirits,  or  rectified,  blended  or  com- 
pounded spirits  known  and  designated  as 
single  stamp  spirits,  shall  annually  pay  to 
the  state  a  license  tax  therefor.  That  all 
corporations,  companies,  associations,  co-part- 
nerships, or  Individuals,  citizens  of,  or  resid- 
ing In  this  state  and  engaged  In  the  business 
or  occupation  of  owning  or  operating  brewer- 
ies, shall  annually  pay  a  license  tax  to  the 
state  therefor.  That  all  corporations,  com- 
panies, associations,  co-partnerships  or  indi- 
viduals engaged  in  the  business  of  a  broker 
or  commission  merchant  selling  straight  whis- 
key and  who  do  not  handle  the  same  shall 
annually  pay  a  license  therefor  to  the  state. 
That  all  foreign  corporations,  associations, 
companies,  co-partnerships  or  Individuals  en- 
gaged In  the  business  of  selling  by  wholesale 
in  this  state,  In  the  usual  course  of  trade, 
beers  or  malted  liquors,  shall  annually  pay 
a  license  tax  to  the  state  therefor  as  here- 
inafter specifically  provided  for.  That  all 
corporations,  associations,  companies,  co-part- 
nerships, or  individuals,  citizens  of,  or  resid- 
ing in  this  state  and  engaged  in  the  business 
of  selling  by  wholesale.  In  the  usual  course 
of  trade,  wines,  ales,  mineral  waters  or  any 
vinous  liquors,  shall  annually  pay  to  the 
state  a  license  tax  therefor.  That  all  for- 
eign corporations,  associations,  companies,  co- 
partnerships or  individuals  engaged  In  the 
business  of  selling  In  this  state  by  wholesale 
or  to  Jobbers  in  the  usual  course  of  trade, 
wines,  ales,  mineral  waters,  or  vinous  liq- 
uors, shall  annually  pay  a  license  tax  to  the 
state  therefor.  The  license  taxes  Imposed 
shall  be  as  follows:"  $100  Is  Imxwsed  upon 
each  resident  wholesale  dealer  of  rectified 
spirits  who  sells  500  barrels  or  less  in  a 
year ;  $200  Is  Imposed  upon  such  dealer  who 
sells  between  500  and  1,000  barrels  In  a  year ; 
$300  is  imposed  upon  such  dealer  who  sells 
more  than  1,000  barrels.  The  same  rates  are 
Imposed  upon  foreign  wholesale  dealers.  The 
section  continues :  "For  each  brewery  In  this 
state,  two  hundred  dollars.  For  each  agency 
In  this  state  established  by  resident  brewers 
or  resident  wholesale  dealers  in  domestic 
beer  or  malted  liquors,  twenty-five  dollars. 
For  each  foreign  brewer  doing  business  in 
this  state,  two  hundred  dollars.  For  each 
agency  established  and  operated  in  this  state 
by  a  foreign  brewer  or  foreign  wholesale 
dealer  or  Jobber  of  any  foreign  beers  or 
malted  liquors,  twenty-five  dollars.  For  each 
resident  wholesale  dealer  of  wines,  ales,  or 
any  vinous  liquors,  two  hundred  dollars; 
provided,  that  la  the  event  a  resident  whole- 
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sale  dealer  of  wines,  ales  or  any.  vinous  liq- 
uors, Is  also  a  -wholesale  dealer  of  rectified, 
blended  or  compounded  single  stamp  spirits 
or  of  straight  distilled  spirits,  but  one  license 
tax  shall  be  paid,  and  which  shall  not  be 
less  than  three  hundred  and  fifty  dollars. 
For  each  foreign  wholesale  dealer  or  jobber 
of  wines,  ales,  mineral  waters  or  vinous  liq- 
uors, two  hundred  dollars.  For  each  broker 
or  commission  merchant  selling  straight  whis- 
key, and  who  do  not  handle  the  same,  one 
bundred  dollars." 

The  reading  of  these  sections  discloses 
that  no  license  Is  required  to  be  taken  out  by 
a  wholesale  dealer  In  domestic  beer,  unless 
it  Is  m  this  paragraph:  "For  each  agency  In 
this  state  established  by  resident  brewers 
or  resident  wholesale  dealers  in  domestic 
beers  or  malt  liquors,  twenty-flve  dollars." 
When  the  legislature  has  been  at  so  much 
pains  to  elaborate  a  comprehensive  system 
of  license  taxation  Imposed  upon  many  nec- 
essary and  probably  all  unnecessary  busi- 
ness vocatk>ns,  especially  upon  all  dealers  In 
all  kinds  of  liquors,  even  down  to  mineral 
waters,  it  is  not  probable  that  they  contem- 
plated that  one  class  of  liquor  dealers  should 
escape  the  payment  of  such  tax.  The  only 
class  who  does  escape,  if  any  does.  Is  the 
wholesale  dealer  In  domestic  beer.  There 
is  no  reason  apparent,  viewed  either  from 
the  standpoint  of  police  regulation  or  revenue 
raising,  why  a  wholesale  dealer  In  domestic 
beer  should  be  exonerated.  If  the  license 
is  exacted  as  a  police  measure,  he  Is  apt  to 
do  as  much  mischief  In  bis  vocation  as  a 
foreign  dealer,  or  a  dealer  in  foreign-made 
beer.  If  It  is  viewed  from  the  revenue 
standpoint,  it  would  defeat  the  purpose  of 
the  IiOgislature  in  a  large  measure  by  ex- 
empting such  one,  because  in  that  event 
it  would  be  useless  for  either  foreign  or  do- 
mestic brewers  to  establish  agencies  In  this 
state,  and  pay  the  revenue  taxes  thereupon, 
when  they  could  sell  their  beers  to  whole- 
sale dealers  who  would  not  have  to  pay 
taxes.  Manifestly  the  wholesale  dealer  would 
have  a  decided  advantage  over  the  brewer 
in  the  matter.  If  a  reason  can  be  discovered 
for  a  particular  construction  of  a  statute, 
and  especially  of  a  revenue  statute,  which 
construction  would  deprive  the  treasury  of 
revenue,  such  construction  will  be  discarded 
m  favor  of  one  that  will  apply  uniformly  to 
all  persons  engaged  in  the  same  calling  or 
business  and  so  as  to  raise  revenue.  Read- 
ing the  last-quoted  paragraph  in  the  light  of 
the  foregoing  declaration,  we  construe  that 
the  tax  Is  required  to  be  paid  for  each 
agency  in  this  state  by  resident  brewers, 
and  is  also  required  to  be  paid  by  each  res- 
ident wholesale  dealer  in  domestic  beers  or 
malted  liquors.  Such  is  not  only  the  gram- 
matical construction  of  the  sentence  quot- 
ed, but  is  more  In  harmony  with  the  evident 
purpose  of  the  Legislature  In  Its  enactment 
The  same  language  as  that  quoted  appears 


In  regulating  the  tax  imposed  upon  foreign 
ag«icies  and  dealers.  The  agency  referred 
to  applies  to  tlie  means  of  distribution  adopt- 
ed by  the  brewer.  The  wholesale  dealer 
may  sell  either  domestic  or  foreign  beer 
without  being  an  agency  established  for  the 
purpose  by  the  brewer.  Nor  could  It  well  be 
said  that  the  agent  Is  a  wholesale  dealer. 
The  two  are  mentioned  In  the  disjunctive 
In  the  section,  Indicating  that  the  Legis- 
lature had  both  in  mind  and  Intended  to- 
tax  each.  The  general  provision,  it  is  true, 
omits  resident  wholesale  dealers  from  the 
classes  indicated  in  the  section  first  quoted. 
But  the  rule  of  construction  is  that  general 
descriptions  yield  to  specific  ones.  The  lat- 
ter section  construed  extends  the  former  so 
as  to  Include  wholesale  dealers  of  all  Idnds 
of  liquors. 

In  our  opinion  the  information  stated  a 
public  offense  against  appellee,  and  the  de- 
murrer should  have  been  overruled. 

The  Judgment  is  reversed,  and  cause  re- 
manded for  proceedings  consistent  herewith. 


LOUISVILLE  &  N.  R.  CO.  v.  HERNDON'S 
ADM'R. 

(Court  of  Appeals  of  Kentucky.    Oct  10,  1907.) 

1.  Master  ahd  Skbvant— RAn-BOAD— Dbath 
OF  Brakemar—Nkgligenck— Rules. 

'  Decedent,  a  brakeman  in  defendant's  em- 
ploy, was  directed  to  assist  in  taking  out  cars 
from  a  siding,  and  wliile  between  two  cars, 
standing  six  or  eight  feet  apart,  inspecting  the 
coupling  or  air  hose,  was  killed  by  other  cars 
l>eing  shoved  against  one  of  the  standing  cars- 
with  great  force,  and  without  notice  to  dece- 
dent. Held,  that  defendant  was  negligent  in 
permitting  such  operation,  notwithstanding  an 
unpublished  rule  or  custom  of  the  company 
tbat  the  switch  engine  had  the  right-  of  way 
over  all  others  in  the  yard,  and  that  it  was  not 
the  duty  of  those  in  charge  of  it  to  give  notice 
of  its  movements  to  other  ci'ews  in  the  yard, 
who  were  required  to  protect  themselves. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di^. 
vol.  34,  Master  and  Servant,  S  297.] 

2.  Administrators — Pttbmo  Administrator — 
Appointment — Corporations. 

Under  St.  1903,  8  4.'57,  providing  that  the 
word  "person"  may  extend  and  be  applied  to 
corporations,  the  court  was  authorized  by  sec- 
tion 3903,  providing  for  the  appointment  ot 
some  discreet,  fit  person  to  act  as  public  admin- 
istrator, to  appoint,  a  corporation  to  that  (£ce. 
which  was  organized  under  section  606,  provid- 
ing that  such  corporations  are  authorized  to 
act'as  guardian,  executor  or  administrator. 

3.  Same— Right  to  Sde. 

Where  an  action  for  death  was  brought  by 
a  corporation  which  had  been  appointed  public 
administrator,  and  the  petition,  m  addition,  al- 
leged that  intestate  died  a  resident  of  H.  county, 
Ky.,  and  that  on  a  specitied  day  plaintiff  wa.i 
appointed  by  the  county  court  administrator  of 
bis  estate,  and  thereupon  qualified  as  such  ad- 
ministrator as  required  by  law,  and  had  acted 
as  such  ever  since,  etc.,  such  allegation  sufficient- 
ly showed  a  special  appointment  of  plaintiff  as 
administrator  of  decedientls  estate. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  tf  1818. 
1818.] 
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4.  SAUE— QTrALIFICATIOH. 

An  allegation  that  plaintiff  had  dnly  quali- 
fied as  intestate's  administrator  raised  a  pre- 
sumption that  plaintiff  had  taken  the  necessary 
oath. 

5.  Pl^ADINO— Capacitt  TO  8d»— Dkmubreb. 

CiT.  Code  Prac.  §  82,  provides  that  a  special 
demurrer  is  an  objection  to  a  pleading  which 
shows  that  the  court  has  no  jurisdiction  of  the 
defendant  or  of  the  subject  of  the  action,  or  that 
the  plaintiff  has  no  legal  capacity  to  sue,  and 
that  such  grounds  of  objection  are  waived  un- 
less specified  by  demurrer  thereto,  except  the 
objection  to  the  jurisdiction  of  the  court  over 
the  subject  of  the  action.  Held,  that  a  general 
demurrer  to  a  petition  by  an  administrator  for 
wrongful  death  was  insufficient  to  raise  the  ob- 
jection that  it  had  not  sufficient  capacity  to  sue. 
lEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  S  4&1.] 

6.  Courts— Speciai,  Jodoeb— Constitutional 
Pbovibions. 

Const,  i  136,  declaring  that  the  General 
Assembly  shall  provide  by  law  for  holding  cir- 
cuit court  whenever  for  any  cause  the  judge 
shall  fail  to  attend,  or  cannot  properly  pre- 
side, authorizes  the  General  Assembly  to  provide 
for  a  special  jud^e  in  the  cases  named,  and  dops 
not  limit  its  right  to  provide  for  special  judges 
in  other  emergencies,  and  was  therefore  not 
violated  by  Acts  1906,  p.  249.  c.  23,  amending 
Ky.  St.  1003,  {  964,  authorizing  the  holding  of 
a  special  term  in  another  county  of  a  judicial 
district  while  a  regular  term  was  being  held  in 
a  county  of  the  same  district. 

7.  Statutes  —  Expression    of    Subject    in 
Title— Act  Relatiro  to  Courts. 

Acts  1906,  p.  249,  c.  23,  is  entitled  an  act 
to  amend  Ky.  St.  1903,  i  964.  by  adding  there- 
to subsection  "a,"  called  section  9C4a.  The 
-added  section  authorizes  a  special  term  of  court 
to  be  held  io  another  county  of  a  judicial  dis- 
trict when  a  regular  term  is  being  held  within 
the  district,  and  an  additional  section,  designat- 
ed as  "subsection  2."  declares  that  the  regular 
J'udge  shall  have  the  right  when  engaged  in 
loldiug  any  regular  or  special  term  of  court 
in  any  county  to  cause  an  appointment  of  a 
special  judge  under  the  act  to  nold  any  regular 
or  special  term  of  the  circuit  courts  then  about 
to  be  holdrn  in  any  other  county  in  such  ju- 
dicial district  Held,  that  the  whole  amend- 
ment, including  the  subsection,  applied  to  the 
same  subject,  and  that  the  amendment  was  not 
therefore  invalid,  as  containing  matter  not  ex- 
pressed in  the  title. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Statutes,  H  133,  136,  184-186.] 

"8.  Same— Partial  Invaliditt. 

Such  subsection  2  (page  252),  even  if  in- 
valid, as  not  within  the  title,  is  separable,  and 
does  not  affect  the  validity  of  the  first  section  of 
the  amendment 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  t{  58,  60.] 

ft  Judges— Appointment— D»  Facto  Judge- 
Objections— Waiver. 

Where  a  special  term  at  which  a  case  was 
tried  was  regularly  called  by  the  circuit  judge, 
and  no  objection  was  made  to  the  assignment  of 
the  case  for  trial  at  that  term,  and  no  excep- 
tion was  taken  to  the  action  of  the  court  m 
trying  the  case,  the  judge  who  presided  was  at 
least  a  de  facto  officer,  and  defendant  could  not 
thereafter  object  to  the  validity  of  his  appoint- 
ment 

[Bd.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol.  29,  Jndges,  U  11,  12.1 

Appeal  from  Circuit  Court,  Hopklng  Coun- 
ty. 
"To  be  officially  reported." 


Action  by  W.  H.  Hemdon's  administrator 
against  the  Louisville  &  Nashville  Railroad 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

Benjamin  D.  Warfleld,  Waddlll  &  Demp- 
sey,  and  Ctias.  H.  Moorman,  for  appellant 
Jonson  &  Jennings,  for  appellee. 

NUNN,  J.  Appellee's  intestate  was  killed 
while  in  the  employ  of  appellant  as  brake- 
man,  and  at  work  in  its  yards  at  Outhrle, 
Ky.,  February  9,  1905.  The  evidence  shows, 
without  contradiction,  that  when  killed  be 
was  between  two  cars,  standing  six  or  eight 
feet  apart,  and  was  Inspecting  the  coupling 
apparatus  or  adjusting  the  brake  knuckle 
lock.  This  was  in  bis  line  of  duty  as  shown 
by  oral  evidence,  and  rules  number  130  and 
224  of  appellant  prescribing  the  duties  of  a 
brakeman  and  other  employes.  Rule  num- 
ber 224  reads  as  follows:  "Rule  221.  All  em- 
ployes are  hereby  Instructed,  each  for  him- 
self, to  examine  so  as  to  know  the  kind  and 
condition  of  the  draw-heads,  drawbars,  and 
coupling  apparatus,  and  are  prohibited  from 
placing  In  a  train  a  car  with  defective  cou- 
pling until  they  have  first  reported  its  defect- 
ive condition  to  the  yard  master,  conductor, 
or  proper  person  in  authority.  Sufficient 
time  is  allowed  and  must  be  taken  by  em- 
ployes in  all  cases  to  make  examinations." 
Rule  130  reads  as  follows:  "Rule  130.  Em- 
ployes of  every  grade  are  warned  to  see  for 
themselves,  before  handling  or  using  them, 
that  the  cars,  machinery  and  tools,  which 
they  are  expected  to  handle  or  use,  and  the 
premises  upon  which  they  are  expected  to 
work,  are  in  proper  condition  for  the  serv- 
ice required,  and  if  not,  to  put  them  in  prop- 
er condition,  or  see  that  they  are  so  put 
before  using  them."  The  deceased  was  di- 
rected by  the  yardmaster  at  Guthrie  to  take 
the  engine  and  crew  and  take  out  some 
freight  cars  that  were  situated  on  the  north 
end  of  track  No.  4-  in  the  switchyard,  and 
when  killed  was  there  in  the  performance 
of  this  duty.  The  switching  crew  with  en- 
gine located  at  Guthrie  yards,  about  8  o'clock 
In  the  evening,  moved  south  on  track  No.  3 
or  6,  either  of  which  is  about  six  feet  from 
track  No.  4;  and  while  deceased,  with  bis 
crew,  were  making  up  their  train  on  track  4, 
kicked  onto  track  4,  at  the  south  end  of  the 
switchyard,  two  cars,  and  in  a  few  mo- 
ments afterwards  either  kicked  or  pushed 
three  or  five  cars  onto  track  4.  They  stated 
that  tbey  set  the  brakes  on  one  or  two  of 
these  cars  on  the  north  end  of  them.  There 
Is  no  pretense  that  there  was -any  notice  or 
warning  of  any  kind  given  to  the  crew,  or 
any  member  of  the  crew,  with  which  de- 
ceased was  engaged,  that  the  switch  crew 
Intended  to  place  these  cars  Into  the  south 
end  of  the  track  No.  4.  From  the  evi- 
dence this  track  was  slightly  downgrade 
to  the  north,  and  it  is  pretty  certain,  from 
the  evidence,  that  these  cars  rolled  or  were 
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shored  down  track  No.  4  and  struck  the 
cars  standing  thereon,  which  deceased's  crew 
were  preparing  to  take  out,  caught  deceased 
between  the  cars,  and  crushed  him. 

The  engineer  under  -whom  deceased  was 
laboring  testified  that,  after  he  backed  onto 
track  No.  4  and  reached  the  cars  that  he  was 
to  pull  out,  he  never  moved  bis  engine  either 
backward  or  forward  to  the  time  that  Hern- 
don  was  killed;  that  he  was  in  his  cab  with 
his  head  out  of  the  window,  looking  back 
for  signals,  and  saw  some  one  with  a  lantern 
going  Id  between  the  cars  as  though  he  was 
examining  the  couplings  and  adjusting  the 
air  hose.  He  could  not  tell  at  the  time  who 
this  person  was,  for  It  was  dark,  but  it  turn- 
ed out  to  be  HerndOn.  He  further  stated 
that  deceased  went  Into  the  place  where  he 
was  killed  and  remained  from  one  to  two 
minutes,  when,  without  any  notice  or  warn- 
ing to  him,  the  cars  were  shoved  or  rolled 
with  such  force  as  to  shove  his  engine  six  or 
eight  feet;  that  be  checked  It  with  the  emer- 
gency brakes.  The  conductor  testified  that 
the  deceased  was  performing  his  duty;  that 
he  passed  along,  examining  the  train  and 
seals  on  the  cars,  and  had  passed  deceased 
about  a  car  length  when  the  crash  came; 
that  he  immediately  returned,  found  de- 
ceased lying  upon  the  ground  under  the  cars, 
and  on  pulling  him  out  be  asked  how  it 
occurred.  He  could  hardly  speak,  but  he 
thought  he  understood  him  to  say  that  he 
was  fastening  the  air  hose.  He  was  carried 
to  the  hospital  after  he  was  injured.  The 
physician  who  attended  him  and  one  other 
witness  testified,  for  appellant,  that  the  de- 
ceased told  them  that  he  was  adjusting  the 
knuckle  lock  when  he  was  caught.  One  or 
two  witnesses  testified  that  on  the  next  morn- 
ing they  found,  at  the  place  where  deceased 
was  injured,  a  piece  of  a  knuckle  lock,  or 
pin,  which  had  been  broken,  a  part  of  the 
break  appearing  old  and  part  new.  All  the 
witnesses  who  testified  on  the  subject  stated 
that  it  was  necessary  to  remove  this  broken 
piece,  which  could  have  l)een  done  by  de- 
ceased in  two  or  three  minutes,  and  the  re- 
maining part  of  the  pin  would  have  perform- 
ed the  service  required  of  it.  Appellant  In- 
troduced several  witnesses  who  testified  that, 
by  custom  or  some  private  or  unpublished 
rule  of  the  company,  the  switch  engine  had 
the  right  of  way  over  all  others  in  the  yards 
at  Outhrie,  and  tliat  It  was  not  the  duty  of 
those  in  charge  of  it  to  give  any  notice  or 
warning  of  its  movements  to  other  crews  la- 
boring in  the  yards;  that  such  crews  had  to 
take  the  necessary  steps  to  protect  them- 
selves from  injury.  Appellee's  proof  contra- 
dicted this.  Even  admitting  that  such  rule  or 
custom  existed.  It  should  not  be  upheld,  at 
least  to  the  extent  that  it  absolves  the  switch 
crew  from  giving  notice  or  warning  when 
about  to  kick  or  push  cars  against  standing 
cars  that  another  crew  Is  preparing  to  take 
out     This  switch   engine  passed   by  these 


standing  cars  a  few  minutes  before  the  In- 
jury, and  must  have  seen  this  engine  and 
crew  on  track  No.  4  preparing  to  take  out 
these  cars.  The  switch  crew  all  testified  tliat 
they  knew  the  rules  of  the  company  required 
the  brakeman  in  such  case  to  go  between  the 
cars,  examine  the  couplings,  and  attach  the 
air  hose,  that  this  duty  could  not  be  done 
without  going  between  the  cars.  The  cus- 
tom would  be  inhuman  that  would  allow  a 
switching  crew,  without  notice  or  warning,  to 
shove  or  kick  other  ears  against  such  stand- 
ing cars.  In  the  case  of  Southern  Ry.  in 
Kentucky  v.  Otis'  Adm'r.  78  S.  W.  480,  25 
Ky.  Law  Rep.  1686,  this  court  said:  "There 
were  some  dead  cars,  on  what  Is  known  as 
the  'long  siding,'  coupled  together,  but  the 
air  connections  had  not  been  made.  Con- 
ductor Clifford  directed  Otis  to  make  these 
connections,  and,  while  Otis  was  performing 
this  work,  those  in  charge  of  the  Hampton 
train  bad  uncoupled  it,  and  backed  a  portion 
of  that  train  In  on  this  long  siding  and  struck 
these  dead  cars,  between  which  Otis  was 
situated,  knocked  him  down,  and  the  wheels 
passed  over  his  head,  killing  him  instantly. 
The  proof  shows  that  those  in  charge  of  the 
Hampton  train  did  not  give  any  warning  sig- 
nal, either  by  blowing  the  whistle  or  ringing 
the  bell,  of  the  Intention  of  backing  the 
train.  The  deceased  was  In  a  position  be- 
tween the  cars  where  he  could  not  see  the 
train  backing.  ♦  •  ♦  Under  the  proof  in 
this  case,  It  was  negligence  on  the  part  of 
those  in  charge  of  the  Hampton  train  to  back 
in  on  this  siding  without  giving  any  warn- 
ing thereof  by  blowing  the  whistle  or  ring- 
ing the  bell."  In  our  opinion  the  evidence 
in  this  case  shows  gross  negligence  on  the 
part  of  those  in  charge  of  the  switch  engine. 
It  shows  a  reckless  disregard  on  their  part 
for  the  rights  and  lives  of  deceased,  and 
those  engaged  with  him. 

The  instructions  of  the  court  are  In  the 
usual  form  in  such  cases,  and  contain  no  er- 
ror, at  least  none  prejudicial  to  the  rights 
of  appellant. 

Appellant  Insists  that  the  Kentucky  Bank 
&  Trust  Company,  a  corporation,  is  not  au- 
thorized by  tlie  laws  of  this  state  to  act  as 
public  administrator,  in  which  capacity  it 
brought  this  action,  and  contends  that,  as 
this  fact  appears  on  the  face  of  the  petition, 
this  question  was  properly  made  and  saved  by 
its  general  demurrer  to  the  petition,  and  also 
that,  even  If  It  had  the  right  to  act  as  public 
administrator,  it  was  appointed,  according  to 
the  exhibit  filed  with  the  petition,  July  1, 
1901,  and  this  action  was  Instituted  Septem- 
ber 4,  1905,  more  than  four  years  after  the 
appellee  became  public  administrator,  and  its 
term  of  office  had  expired  long  before  this 
action  was  brought.  It  appears  from  the 
petition,  and  is  not  controverted,  that  appel- 
lee was  duly  organized  under  the  statutes 
of  1903  of  Kentucky.  By  section  606  of 
the  statutes  it  is  provided  that  it  may  be 
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appointed  and  act  as  guardian,  execntor,  or 
administrator ;  and,  by  section  611,  Its  capital 
stock  sball  be  taken  and  considered  as  tbe 
only  security  required  for  the  faithful  per- 
formance of  Its  duties,  and  no  other  security 
sball  be  required,  unless  tbe  court  or  officer 
in  or  before  whom  tbe  bond  is  executed,  or 
some  party  in  interest,  demand  It.  Under 
these  sections  of  the  statutes,  It  Is  clear  that 
it  can  receive  specific  appointments  as  guar- 
dian, executor,  or  administrator,  and  in  our 
opinion  there  Is  no  reason  -why  It  could  not 
be  appointed  as  public  administrator.  It  Is 
true  that  the  statutes  (section  3903)  say  the 
court  shall  appoint  some  discreet,  fit  person 
to  act  as  administrator,  etc.  In  Thompson  on 
Corporations,  {g  11,  5689,  the  word  "person" 
is  construed  as  incladlng  a  corporation,  and 
by  section  457  of  the  Kentucky  Statutes 
of  1903  It  is  expressly  provided  that  the 
word  "person"  may  extend  and  be  applied 
to  corporations.  Under  these  authorities,  the 
county  court  bad  tbe  right  to  appoint  ap- 
pellee as  public  administrator.  Appellee  In 
its  petition,  in  addition  to  setting  up  its 
power  to  act  under  this  appointment  as  pub- 
lic administrator,  made  the  following  al- 
legations: "It  says  that  on  February  9,  1905, 
Wm.  H.  Hemdon  died  intestate,  a  resident 
of  Hopkins  county,  Ky.,  and  on  August  30, 
1905,  It  was  appointed  by  said  Hopkins 
county  court  administrator  of  his  estate,  and 
thereupon  qualified  as  such  administrator  as 
required  by  law,  and  has  acted  as  such  ever 
since,  all  of  which  is  shown  by  the  order  of 
said  court  entered  In  its  Order  Book  No.  25, 
p.  8,  and  a  copy  of  which  is  filed  here- 
with as  part  hereof  marked  'B.' "  Even  con- 
ceding that  appellee's  power  to  act  under  this 
appointment  as  public  administrator  was  not 
valid,  these  allegations  show  a  special  ap- 
pointment of  it  as  administrator  of  this  par- 
ticular estate;  but  appellant  says  that  the 
order  of  appointment  does  not  show  that  any 
officer  of  appellee  took  the  oath  required  by 
the  statutes.  The  petition  alleged  that  It 
qualified  as  such  administrator,  and  the  pre- 
sumption of  law  is  that  the  court  required 
it  to  duly  qualify,  unless  there  was  something 
in  the  order  which  negatived  that  fact.  We 
are  of  opinion  that  the  allegations  of  the 
petition  show  a  prima  facie  right  In  appellee 
to  prosecute  this  action.  Appellant  did  not 
controvert,  in  its  answer,  these  allegations, 
nor  allege  any  fact  showing  its  incapacity 
to  maintain  this  action.  It  has  contented  it- 
self by  filing  a  general  demurrer  to  the  peti- 
tion, which,  in  our  opinion,  was  not  the 
proper  method  to  reach  the  question.  Section 
92,  Civ.  Code  Prac,  provides:  "A  special  de- 
murrer is  an  objection  to  a  pleading  which 
shows,  first,  that  the  court  has  no  jurisdiction 
of  the  defendant  or  of  the  subject  of  tbe 
action;  or,  second,  that  the  plaintiff  has  not 
legal  capacity  to  sue.  •  •  •  Either  of  said 
grounds  of  objection,  shown  to  exist  by  a 
pleading,  is  waived,  unless  distinctly  speci- 


fied by  a  demurrer  thereto,  exc^t  the  objec- 
tion to  the  jurisdiction  of  the  court  of  the 
subject  of  the  action,  which  objection  is  not 
waived  by  failing  to  make  It."  Appellant, 
having  failed  to  file  this  special  demurrer, 
and  also  baving  failed  to  make  a  plea  in  its 
answer  showing  tbe  Incapacity  of  appellee  to 
maintain  this,  action,  waived  Its  right  to  now 
present  this  question.  See  the  case  of  War- 
field  V.  Gardner's  Adm'r,  79  Ky.  583. 

Appellant  claims  that  the  opinion  In  the 
case  of  Louisville  &  Nashville  Railroad  Co. 
V.  Brantley's  Adm'r,  96  Ky.  297,  28  S.  W. 
477,  49  Am.  St  Rep.  291,  changed  this  rule. 
If  so  it  undertook  to  change  a  plain  provision 
of  the  Code,  but  we  do  not  understand  the 
opinion  that  way.  In  that  case  the  petition 
showed  on  its  face  that  the  deceased  was  a 
resident  of  Indiana  when  be  was  killed, 
and  appellee,  bis  administrator,  was  also  a 
resident  of  Indiana  and  appointed  as  such  ad- 
ministrator by  a  court  of  Indiana;  and  in 
that  case  the  coiu-t  said  that  a  nonresident 
appointed  as  administrator  by  a  foreign  state 
could  not  maintnii)  an  action  in  this  state, 
unless  authorized  by  statute,  and  no  such 
authority  was  given  by  our  statutes — unlike 
the  case  at  bar,  for  in  this  case  appellee  was 
a  resident  of  this  state,  and  the  estate  of 
deceased  was  by  express  ord«r  of  the  county 
court  referred  to  it  for  settlement 

Appellant  further  contends  that  the  judg- 
ment in  this  case  ia  void  for  the  reason  that 
it  was  rendered  at  a  special  term  of  tbe 
Hopkins  circuit  court,  when  a  regular  term 
of  the  court,  as  fixed  by  statute,  was  being 
held  in  Caldwell  county,  Ky.;  both  counties 
being  In  the  same  judicial  district.  Appel- 
lant's counsel  claims  that  the  act  to  amend 
section  964  of  the  Kentucky  Statutes  of  1903 
(chapter  23,  p.  249,  Acts  1906),  authorizing  a 
special  term  to  be  held  in  another  county  of 
the  judicial  district  is  unconstitutional  and 
void.  We  are  of  the  opinion  that  the  amend- 
ment is  not  unconstitutional.  Section  131  of 
the  Constitution  provides:  "There  shall  be 
at  least  three  regular  terms  of  circuit  court 
held  in  each  county  every  year."  This  sec- 
tion requires  the  General  Assembly  to  pro- 
vide for  not  less  than  three  terms  of  circuit 
court  a  year  in  any  county;  but  it  does  not 
prevent  it  from  providing  for  more  than  three 
terms.  This  act  authorizing  a  special  term 
in  effect  provides  for  another  term  of  the 
court  in  the  county  when  it  is  called,  and 
does  not  conflict  with  section  135,  which  pro- 
vides: "No  court  save  those  provided  for  in 
this  Constitution  shall  be  established."  Sec- 
tion 136  of  the  Constitution  says:  "That  the 
General  Assembly  shall  provide  by  law  for 
holding  circuit  court  whenever  for  any  cause 
the  judge  shall  fall  to  attend,  or  if  In  attend- 
ance can  not  properly  preside."  This  section 
Is  a  command  to  the  General  Assembly  to 
make  provisions  for  a  special  judge  in  tbe 
cases  named;  and  does  not  have  the  effect  to 
limit  tbe  right  of  the  General  Assembly  to 
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provide  for  special  jadges  In  other  emer- 
gencies. It  has  the  power  to  enact  any  law 
tliat  is  not  prohibited  by  the  Constitution  of 
the  state.  It  is  further  claimed  tliat  this 
amendment  is  rlolatire  of  section  51  of  e 
Constitution,  in  that  the  enacting  part  pro- 
Tides  that  section  964  of  the  statutes  shall  be 
amended  by  adding  a  specific  clause  Indicated 
as  964a;  that  to  this  amendment  there  Is 
added  an  additional  subsection  2,  which  Is  not 
embraced  either  in  the  title  or  in  the  enacting 
provision.  It  Is  conceded  by  counsel  that  it 
does  not  violate  the  Constitution  to  amend 
a  section  of  the  statutes  by  simply  referring 
to  it  In  the  title  of  the  act;  but  they  claim 
that  this  subsection  Is  not  referred  to  in  the 
title,  and  that  it  makes  the  law  amended  void; 
that  the  two  sections  are  interdependent,  and 
it  cannot  be  presumed  that  the  Legislature 
would  have  passed  the  amendment  without 
clause  2.  We  are  of  the  opinion  that  appel- 
lant's counsel  Is  mistaken  in  this.  The  whole 
amendment.  Including  the  subsection,  applies 
to  the  same  subject,  special  terms  of  circuit 
courts,  and  special  Judges  when  the  docket 
in  any  court  is  so  congested  that  the  cases 
cannot  be  tried  at  the  regular  term  of  the 
court  But  conceding  their  criticism,  with 
reference  to  subsection  2,  to  be  correct,  and 
that  section  to  be  void  for  the  reasons  claim- 
ed, the  first  section  of  the  amendment  is  not 
void,  and  la  effect  answers  the  purpose  of 
the  amendment.  It  provides:  "In  every  such 
case  [that  Is,  in  case  of  a  congested  docket] 
it  shall  be  lawful  for  the  regular  Judge  of 
such  court,  by  order  entered  of  record,  at  a 
regular  term  of  such  court,  to  call  a  special 
term  of  said  court  to  be  held  while  a  court 
is,  or  may  be^  In  session  in  some  other  county 


in  the  district"  There  are  other  provisions 
of  the  statutes,  aside  from  subsection  2,  re- 
quiring the  Governor  of  the  state,  upon  ap- 
plication, to  appoint  Judges  to  hold  the  terms 
of  court  Conceding  that  the  amendment 
of  1906  is  unconstitutional,  it  does  not  fol- 
low that  the  Judgment  in  this  case  is  void. 
This  special  term  was  regularly  called  by  the 
circuit  Judge.  There  was  no  objection  made 
to  the  assignment  for  trial  of  this  case  at  the 
special  term,  nor  was  there  any  objection  or 
exception  to  the  action  of  the  court  in  trying 
the  case.  As  the  record  appears,  appellant 
must  be  deemed  to  have  consented  to  the 
trial;  and  the  trial  was  regular  In  every  re- 
spect, and  the  Judge  who  presided  must  be 
considered,  at  least,  as  a  de  facto  officer, 
and  his  acts  are  binding  upon  the  rights  of 
the  public  and  third  persons  as  If  he  was 
the  officer  regularly  elected  and  qualified  for 
the  office  and  in  full  possession  of  it  See 
the  case  of  Orme  v.  Commonwealth,  56  S. 
W.  195,  21  Ky.  Law  R^.  1412.  In  the  case 
of  Paducah  Land,  etc.,  Co.  v.  Cochran's  As- 
signees, etc.,  37  8.  W.  67,  18  Ky.  Law  Rep. 
465,  It  was  decided  that  a  fecial  Judge  of  a 
circuit  court  could  regularly  sit  and  try  cases 
notwithstanding  a  regular  term  of  the  court 
was  being  held  and  presided  over  by  a  regu- 
lar Judge.  According  to  this  the  amendment 
of  1906  was  unnecessary. 

For  these  reasons,  the  Judgment  of  the 
lower  court  is  affirmed. 

The  CHIEF  JUSTICE  does  not  concur  In  so 
much  of  this  opinion  as  holds  that  the  Legis- 
lature was  In  Its  discretion  allowed  to  pro- 
vide as  appointive  Judiciary  in  lieu  in  part 
of  an  elective  Judiciary,  except  for  the  ex< 
press  occasions  stated  in  the  Constitution. 
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WREN'S  EX'R  T.  WREN'S  EX'X  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct  15.  1907.) 

1.  Limitation   of  Actions— Executobs— Fi- 
nal Accouni^-Sdbcharoe. 

Where  an  executrix's  final  account  waa  set- 
tled December  81.  1885,  a  proceeding  to  sur- 
charge it  for  misappropriation  of  funds  by  the 
executrix,  not  instituted  until  August  25,  190G, 
was  barred  by  St.  1903,  t  2519,  providing  that 
no  action  for  relief  for  fraud  or  mistake  shall 
be  brought  after  10  years  from  the  perpetration 
of  the  fraud,  etc. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  LimiUtion  of  Actions,  |§  182-186.] 

2.  ExEcuTOBa—AcoooHTiNa— Right  to  Sob- 

CUAROE. 

Where  an  ancestor  bequeathed  his  entire 
estate  to  his  wife,  who  was  also  his  executrix, 
for  life,  the  right  of  the  executor  of  a  remain- 
derman to  surcharge  the  settlement  of  the  ex- 
ecutrix for  fraudulent  misappropriation  of  the 
capital  of  the  estate  was  entirely  distinct  from 
and  independent  of  bia  right  to  proceed  against 
the  widow  as  life  tenant. 

3.  Limitation    of    Actions  —  Sobpknsion — 
Statutes. 

An  action  to  surcharge  the  settlement  of  an 
executrix's  account  for  fraud  is  not  within  St. 
1903,  {  2543.  declaring  that  the  provisions  of 
the  chapter  shall  not  apply  to  a  continuing  and 
subsisting  trust,  etc.,  which  includes  only  such 
continuing  trusts  as  entitle  the  trustee  to  bold 
the  estate  independent  of  the  cestui  que  trust. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  33,  Limitation  of  Actions,   ii  494-505.] 

4.  Same— Eq0itabi,e    Riohtb— Application. 

Under  St  190.3,  i  2.'522,  providing  that  an 
action  for  relief  not  otherwise  provided  for 
can  only  be  commenced  within  10  years  next  aft- 
er the  cause  of  action  accrued,  the  statutes  of 
limitation  apply  to  all  actions,  whether  based 
on  equitable  or  legal  rights. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Umitation  of  Actions,  {{  190-211.] 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  Thomas  S.  Wren's  executor  against 
James  W.  Wren's  executrix  and  others.  BYom 
a  Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Frank  M.  Tracy,  for  appellant  8.  D.  Rouse, 
for  appellees. 

BARKER,  J.  James  W.  Wren  died,  tes- 
tate, in  the  year  1890,  at  his  domicile  In  Ken- 
ton county,  Ky.,  leaving  a  widow,  Virginia 
8.  Wren,  but  without  bodily  heirs.  By  the 
terras  of  bis  will  the  testator  derlsed  his 
whole  estate  to  bis  wife  for  life,  and  she  was 
named  as  executrix  of  It.  Afterwards,  the 
-will  was  duly  probated,  and  the  appellee 
4inallfled  as  executrix.  The  appellee  made  a 
partial  settlement  of  her  accounts  as  execu- 
trix In  the  county  court  of  Kenton  county  on 
the  12tb  day  of  January,  1883.  She  after- 
wards made  a  final  settlement  on  the  Slst 
day  of  December,  1895,  and  the  balance  re- 
maining In  her  bands  as  executrix  after  the 
payment  of  the  debts  of  the  decedent  she 
beld  as  tenant  for  life  under  the  will  of  her 
bu.sband.  When  James  W.  Wren  died,  bis 
father,  Thomas  S.  Wren,  was  alive  and  re- 
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sided  In  Montgomery  county,  Ky.  Afterwards 
be  died,  leaving  a  will,  of  which  the  appel- 
lant, Lewis  Apperson,  was  appointed  and 
guallfled  as  executor.  On  the  25th  day  of 
August,  1906,  tbe  appellant  Apperson,  as  ex- 
ecutor aforesaid,  instituted  this  action  In 
the  Kenton  circuit  court  for  the  purpose  of 
surcharging  the  settlements  of  the  appellee 
as  executrix  of  her  husband,  in  order  to  In- 
crease the  amount  of  the  estate  of  which  his 
testator  was  remainderman.  We  cannot  bet- 
ter state  the  claim  of  appellant  than  by  bor- 
rowing the  following  lucid  statement  from 
bis  brief:  "This  controversy  affects  only 
the  personal  estate,  which  was  inventoried  at 
about  $16,000.  On  the  12th  day  of  January, 
1893,  Virginia  Wren,  as  executrix  of  James 
W.  Wren,  made  a  first  settlement  with  the 
Kenton  county  court  and  thereafter  on  the 
Slst  of  December,  1895,  made  a  second  settle- 
ment, wlilch  was  designated  a  final  settle- 
ment of  her  accounts.  Appellant  Is  the  ex- 
ecutor of  'Thomas  S.  Wren,  and  brought  this 
action  for  the  purpose  of  protecting  and  safe- 
guarding the  remainder  interest  of  his  tes- 
tator; he  alleging  that  Virginia  Wren  had 
misappropriated  more  than  $6,500  of  the  per- 
sonal estate,  that  she  bad  Illegally  consumed 
that  much  of  tbe  corpus  of  the  estate,  and 
had  fraudulently  claimed  credit  for  said 
sum  of  money  In  ber  two  settlements,  which 
said  settlements  he  asked  to  have  surcharged 
and  falsified,  and  the  amount  thus  shown  to 
have  been  mlsaiiprbprlated  restored  to  the 
estate,  that  judgment  for  the  amount  found 
due  be  rendered  against  Virginia  Wren,  and 
that  a  trustee  be  appointed  to  take  charge  of 
the  estate."  To  the  cause  of  action  set  up  in 
this  petition  the  appellee,  among  other  things, 
pleaded  tbe  10  years'  statute  of  limitations  as 
a  bar  to  tbe  action  to  surcharge  her  settle- 
ments as  executrix.  A  demurra:  to  this  an- 
swer was  overruled  by  the  court,  and,  the 
appellant  declining  to  plead  further,  bis  peti- 
tion was  dismissed. 

The  sole  question  involved  on  this  ai^al 
Is  the  sufficiency  of  the  plea  of  the  10  years' 
statute  of  limitation  as  a  bar  to  appellant's 
right  to  surcharge  the  settlements  of  appel- 
lee as  executrix  of  her  husband's  estate.  It 
must  be  observed  that  there  is  no  claim  in 
the  petition  that  appellee,  as  life  tenant,  has 
wrongfully  converted  or  diminished  In  any 
way  the  estate  which  came  into  her  hands 
as  such.  The  sole  claim  Is  that,  as  executrix, 
she  made  false  and  fraudulent  settlements, 
paid  her  individual  debts  with  her  husband's 
estate,  paid  claims  without  lawful  vouchers, 
and  In  this  way  reduced  the  body  of  the  es- 
tate which  was  to  «>me  Into  her  hands  as  life 
tenant  to,  at  least,  $6,600  less  than  It  should 
have  been.  It  Is  clear,  then,  as  before  said, 
that  the  one  question  in  this  case  is  whether 
or  not  the  right  to  surcharge  the  settlement 
of  a  fiduciary  with  a  county  court  Is  barred 
by  the  10  years'  statute  of  limitation.  Sec- 
tion 2518,  Ky.  St  1003. 

Tbe  very  principle  we  taave  here  arose  In 


Digitized  by 


Google 


738 


104  SOUTHWESTERN  REPORTER. 


(Ky. 


the  case  of  Blake  t.  Wolfe,  106  Ky.  380,  49 
S.  W.  19,  50  S.  W.  2.  That  was  an  action  by 
wards  against  their  guardian,  and,  In  order 
to  recover,  it  was  necessary  that  they  should 
■urcharge  his  settlements  made  as  guardian, 
and  the  question  arose  whether  the  10  years* 
statute  ot  limitation  harred  the  surcharging 
of  the  guardian's  settlements,  and  on  this 
phase  of  the  case  the  court  said :  "But  it  ap- 
pears from  the  record  that  the  guardian  made 
a  settlement  of  his  accounts  on  May  13,  1872, 
from  which  it  was  shown  that  he  had  but 
little,  If  anything,  in  his  hands.  Appellees 
seek  to  surcharge  this  settlement  in  this  ac- 
tion, filed  more  than  20  years  after  It  was 
made,  and  more  than  13  years  after  the 
youngest  son  was  of  age.  The  settlement, 
unless  surcharged,  Is  a  protection  to  appel- 
lant It  remains  therefore  to  Inquire  wheth- 
er this  petition  was  filed  In  time  for  that 
purpose.  The  statute  provides:  'In  actions 
for  relief  for  fraud  or  mistake,  or  damages 
for  either,  the  cause  of  action  shall  not  be 
deemed  to  have  accrued  until  the  discovery 
ot  the  fraud  or  mistake ;  but  no  such  action 
shall  be  brought  ten  years  after  the  time  of 
making  the  contract  or  the  perpetuation  of 
the  fraud.'  If  the  guardian  made  a  mistake 
in  his  settlement,  and  credited  himself  hon- 
estly with  credits  to  which  he  was  not  enti- 
tled, the  action  to  correct  this  settlement  is 
certainly  an  action  for  relief  for  mistake, 
within  the  meaning  of  this  section;  and  If 
he  did  not  act  honestly,  but  fraudulently 
charged  himself  with  less  than  he  bad  re- 
ceived, or  fraudulently  credited  himself  with 
money  he  had  not  expended,  as  alleged  by  ap- 
pellees, the  case  falls  equally  within  the  stat- 
ute ;  and,  by  Its  plain  terms,  the  action  must 
be  brought,  in  any  event,  within  10  years  aft- 
er the  ward  arrived  at  age."  And  In  the  re- 
sponse to  the  petition  for  a  rehearing  it  was 
said:  "The  object  of  having  settlements 
made  by  fiduciaries  in  the  county  court  Is  to 
make  a  statement  of  their  accounts  of  rec- 
ord, and  these  settlements  are  an  Idle  form, 
if  the  judgments  of  the  county  court  confirm- 
ing them  may  be  wholly  disregarded.  So  It 
has  been  uniformly  held  In  this  state  that 
the  party  complaining  of  such  a  settlement 
must  not  only  surcharge  it,  but  allege  in  his 
petition  specifically  the  errors  relied  on.  Tan- 
ner V.  Skinner,  11  Bush,  129 ;  Allen  v.  West- 
fall,  8  Ky.  Law  Rep.  63 ;  KIrtley  v.  Jameson, 
6  Ky.  Law  Rep.  740 ;  Fielder  v.  Harbison,  03 
Ky.  482,  20  S.  W.  508.  The  appellee,  there- 
fore, cannot  get  along  in  this  action,  if  he 
has  lost  his  right  to  surcharge  the  guardian's 
settlement"  The  case  of  Robinson's  Commit- 
tee v.  Blam's  Hx'r,  90  Ky.  800,  14  B.  W.  84, 
also  Involved  the  question  we  have  here,  and 
In  order  to  recover  In  that  case  of  the  admin- 
istrator of  a  decedent's  estate.  It  became  nec- 
essary to  surcharge  his  settlement  and  it  was 
there  held  that  the  statute  of  limitation  bar- 
red the  claim.  These  two  adjudications  are 
conclusive  of  the  question  we  have  here.  Ap- 
pellant's trouble  seems  to  be  in  confusing  the 


two  positions  which  appellee  occupies;  that 
of  executrix  of  her  husband's  will,  and  that 
of  life  tenant  His  right  to  surcharge  the 
settlements  of  the  executrix  is  entirely  dis- 
tinct from  and  independent  of  such  right  as 
he  may  have  against  the  tenant  for  life,  and 
these  separate  rights  are  not  to  be  confused 
or  confounded.  The  fact  that  the  life  tenant 
and  the  executrix  are  the  same  person  does 
not  in  any  wise  alter  the  principle  herein  an- 
nounced. If  the  executrix  and  the  life  ten- 
ant had  been  dlfCerent  persons,  the  confusion 
we  have  referred  to  would  not  have  occurred. 
Now,  it  is  manifest  that  whatever  delinquen- 
cy or  misdoing  the  executrix  was  guilty  of 
she  must  answer  as  such,  and  not  as  life  ten- 
ant If  a  third  person  had  been  executor  of 
the  win  of  James  W.  Wren,  and  had  done 
with  bis  estate  precisely  what  appellee  did, 
this  suit  would  have  been  brought  alone 
hgalnst  the  executor,  and  not  against  the 
life  tenant;  and  If  a  third  person  had  qual- 
ified as  executor  and  made  the  false  and 
fraudulent  settlements  alleged  to  have  be&x 
made  by  appellee,  under  the  authority  of 
the  cases  above  cited,  a  plea  of  the  10  years' 
statute  of  limitation  would  have  barred  an 
action  to  surcharge. 

This  action  to  surcharge  the  settlement 
of  a  fiduciary  for  fraud  does  not  fall  within 
the  provision  of  section  2543,  Ky.  St  1903, 
which  is  as  follows:  "The  provisions  of  this 
chapter  shall  not  apply  In  the  case  of  a  con- 
tinuing and  subsisting  trust,  nor  to  an  ac- 
tion by  a  vendee  of  real  property  in  posses- 
sion thereof,  to  obtain  a  conveyance"  This 
statute  applies  only  to  such  continuing  trusts 
under  which  the  trustee  has  the  right  to  bold 
the  estate,  and  the  cestui  que  trust  has  no 
right  to  sue  for  It  Robinson  v.  Elam,  90 
Ky.  300,  14  S.  W.  84;  Hargls  v.  Sewell,  87 
Ky.  63,  7  S.  W.  667;  Blake  v.  Wolfe,  106 
Ky.  380,  49  S.  W.  19,  60  S.  W.  2.  In  this 
case  the  tenant  in  remainder  bad  the  same 
right  to  bring  the  action  to  surcharge  ap- 
pellee's settlements  on  the  day  after  they 
were  made  as  he  had  in  1906;  and,  this  be- 
ing true,  the  10  years'  statute  of  limitation 
applies  and  bars  bis  right  The  authorities 
cited  by  appellant  from  those  jurisdictions 
where  the  statutes  of  limitation  do  not  bar 
equitable  rights  have  no  application  In  this 
state.  Here  the  statutes  of  limitation  apply 
to  all  actions,  whether  they  l>e  based  upon 
equitable  or  legal  rights,  and  the  court  has  no 
discretion,  but  must  apply  them,  when  prop- 
erly pleaded,  although  the  action  is  based 
purely  upon  an  equitable  right  Our  statutes 
of  limitation  are  framed  and  designed  to 
fix  a  time  beyond  which  every  right  to  bring 
an  action  must  be  barred  unless  specially  ex- 
cepted from  their  provisions.  Section  2522 
provides  that:  "An  action  for  relief  not  pro- 
vided for  In  this  or  some  other  chapter,  can 
only  be  commenced  within  ten  years  next 
after  the  cause  of  action  accrued."  This 
shows  an  intent  to  cover  the  whole  field  of 
litigation.    As  said  before,  the  cause  of  ac- 
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tlon  to  Bnrcharge  the  acconnts  of  the  execu- 
trix accrued  to  the  appellant  when  they  were 
mada  After  the  lapse  of  10  yean  without 
action,  h«  cannot  In  the  face  of  a  plea  of 
the  statute  of  limitation  maintain  this  one. 
The  statute  of  limitation  is,  of  course,  one 
of  repose,  and  enacted  for  the  purpose  of 
fixing  some  definite  time  when  every  action 
Bliall  be  either  brought  or  barred.  It  would 
be  intolerable.  If  demandants  could  sleep 
on  their  rights  for  on  Indefinite  time,  and 
after  all  the  evidence  which  would  protect 
the  defendants  has  vanished  that  he  should 
be  called  on  to  defend  the  claim  when  no  de- 
fense could  then  be  shown.  As  an  lUustra- 
tlou,  take  the  case  in  hand.  A  part  of  ap- 
pellant's objection  to  the  settlements  is  that 
some  of  the  vouchers  supiKirtlng  the  claims 
paid  by  the  fiduciary  were  not  prepared  ac- 
cording to  the  terms  of  the  statute,  and  that 
therefore  she  was  not  entitled  to  credits  for 
the  payments.  NoVi  perhaps,  it  has  become 
Impossible  to  obtain  vouchers  for  these  claims, 
although  if  the  objection  had  been  made 
earlier  the  executrix  could  have  amended 
the  fault  complained  of.  This  merely  illus- 
trates the  wisdom  of  the  statute  in  fixing  a 
time  after  which  one  who  undertakes  to 
discharge  his  legal  duties  may  feel  that  he 
Is  secure  from  adverse  litigation  concerning 
them.  The  statute  was  designed  to  eCTectuate 
a  wise  and  beneficent  purpose,  and  should 
be  given  a  liberal,  rather  than  a  narrow, 
construction  in  order  to  carry,  out  the  inten- 
tion of  the  lawmakers. 
Judgment  affirmed. 


LEE'S  ADM'E  et  al.  v.  GLASS. 
(Court  of  Appeals  of  Kentucky.    Oct  10,  1907.) 

1.  BouHDABT — EsTABLisHUENT— Evidence. 

A  boundary  lield  properly  established  un- 
der the  evidence. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  8,  Boundaries,  {{  184-104.] 

2.  Sahb— Caixs  and  Distances— Eiteoi. 

Where  in  establishing  a  boundary  there 
are  no  objects  to  control,  the  court  must  ac- 
cept the  calls  and  distances  in  conveyances  after 
finding  the  point  of  beginning  of  the  line. 

Ai^al  from  Circuit  Court,  Owen  County. 

"Not  to  be  officially  reported." 

Action  by  R.  B.  Lee's  administrator  and 
another  against  W.  D.  Glass.  From  a  judg- 
ment for  defoidant,  plaintiffs  appeal.  Af- 
firmed. 


W.  A.  Lee,  for  appellants, 
las,  for  appellee. 


John  W.  Doug- 


SEirTLB,  J.  This  appeal  is  from  a  judg- 
ment of  the  Owen  circuit  court,  rendered  In 
an  action  in  equity  brought  by  appellant  Cor- 
nelia Lee  and  her  husband,  R.  B.  Lee,  to 
quiet  h»  title  to  a  small  parcel  of  land  de- 
scribed In  the  petition.  B.  B.  Lee  died  dur- 
ing the  pendency  of  the  action,  and  it  was 
revived  as  to  his  estate  In  the  name  of  his  ad- 
ministrators.    Appellee  was  adjudged   the 


owner  and  ^titled  to  the  possession  of  the 
land  in  controversy,  of  which  appellants  com- 
plain. The  lands  of  appellant  Cornelia  Lee 
and  appellee,  W.  D.  Glass,  are  parts  of  a 
considerable  tract  formerly  owned  by  J.  A. 
Smith,  Mrs.  Lee's  father.  Smith  died  In 
1904,  Intestate,  and  during  that  year  suit  was 
brought  by  his  heirs  for  a  partition  of  the 
lands  left  by  him.  The  commissioners  ap- 
pointed by  the  court  divided  the  land  into 
lots  numbered  1  to  6,  inclusive,  each  sup- 
posed to  contain  about  40  acres.  The  accom- 
panying map  shows  the  partition: 


Lot  1  was  drawn  by  Serena  Green,  and  lot 
2,  adjoining  it,  by  the  appellant,  Cornelia 
Lee.  Deeds  were  made  to  the  heirs  for  the 
lands  allotted  them  re^ectlvely.  Later  Se- 
rena Green  and  her  husband  sold,  and  by 
proper  deed  conveyed,  lot  No.  1  to  appellee, 
W.  D.  Glass,  who  at  once  took  possession  of 
it  Some  months  after  his  purchase  of  lot 
No.  1,  appellee  in  building  a  wire  fence  be- 
tween his  lot  and  that  of  appellant  Cornelia 
Lee  Inclosed  as  a  part  of  bis  lot  four  or  five 
acres  of  ground  claimed  by  her,  and  this 
strip  of  land  is  the  subject  of  litigation  be- 
tween them.  Therefore  the  question  to  be 
decided  is:  Where  is  the  true  line  between 
lots  1  and  2?  If  located  as  contended  by  ap- 
pellants, lot  1  would  contain  a  little  less 
than  82  acres ;  if  fixed  as  claimed  by  appel- 
lee, it  would  contain  only  86  acres,  which 
is  4  acres  short  of  the  quantity  his  deed 
from  the  Greens  and  the  deed  of  Mrs.  Green 
from  the  other  heirs  purports  to  convey. 

Without  commenting  In  detail  upon  the  evi- 
dence, which  is  voluminous  and  somewhat 
conflicting,  our  reading  of  it  and  examination 
of  the  record,  as  a  whole,  makes  us  unwill- 
ing to  disturb  the  chancellor's  findings  of 
fact    Our  conclusion  is  that  the  honey  lo- 
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nut  claimed  by  appellants  as  an  object  to 
mark  one  end  of  the  line  of  division  between 
lots  1  and  2  cannot  be  accepted  for  tbat  pur- 
pose, for  it  Is  not  marlred  as  a  comer  or 
line  tree  or  marlsed  at  all.  Besides,  as  tlie 
commissioners  testlfled,  lu  dividing  the  Smith 
lands,  the  line  of  division  between  lots  1  and 
2  was  made  to  b^gin  at  a  point  18  poles  from 
Green's  comer,  and  then  S.  40°  B.,  140  poles, 
across  the  farm.  If  the  line  was  thus  fixed, 
it  will  not  run  or  end  with  the  honey  locust, 
but  will  miss  it  loO  feet.  Ail  the  commis- 
sioners agree  that  the  dividing  line  should 
begin,  and  was  made  to  begin,  at  a  x)Olnt  13 
poles  from  the  Oreen  corner,  and  that  to  run 
from  that  point  8.  40°  B.,  140  poles,  will 
make  the  line  end  withia  a  foot  of  a  black 
walnut  tree,  which  should  have  been  called 
for  instead  oi^  the  honey  locust.  The  only 
difficulty  in  this  case  arises  from  a  mistake 
of  the  commissioners  In  making  their  report 
call  for  a  honey  locust  at  the  end  of  the 
line  ranning  S.  40°  B.  from  the  beginning 
point  13  poles  distant  from  the  Oreen  comer. 
We  think  it  apparent  from  the  evidence  that 
the  mistake  occurred  in  this  way:  At  one 
time  during  the  surveying  for  tlie  partition  a 
tentative  or  trial  line,  as  some  of  the  wit- 
nesses call  It,  was  surveyed  by  the  commis- 
sioners, which  began  10  poles  from  Green's 
comer  and  ran  within  five  or  six  feet  of  a 
honey  locust,  but  the  honey  locust  was  not 
marked  in  any  way.  After  the  mnnlng  of 
the  tentative  line,  but  before  the  partition 
was  completed,  the  commissioners  discovered 
that  as  the  line  dividing  the  other  lots  would 
have  to  be  mn  parallel  with  that  dividing 
lots  1  and  2,  and  that  to  establish  the  tenta- 
tive line  as  the  dividing  line  between  lots  1 
and  2  would  leave  only  82  acres  in  lot  1 
and  too  much  in  the  other  lots,  some  less 
than  others,  but  all  containing  more  than  lot 
1,  thereby  preventing  the  approximate  equal- 
ity aimed  at  In  the  partition  throughout,  con- 
cluded that  it  was  necessary  to  readjust  the 
lines  dividing  the  several  lots;  in  doing 
which  the  commissioners  abandoned  the  ten- 
tative line  between  lots  1  and  2,  and  surveyed 
and  established  in  lieu  thereof  a  line  beglo- 
ning  at  a  point  13  poles  from  the  Green  cor- 
ner and  running  S.  40°  E.,  140.  The  line  as 
thus  established  la  shown  by  the  commission- 
ers* report  of  the  partition  of  the  Smith 
lands,  but  in  connection  with  It  the  report 
makes  the  mistake  of  calling  to  run  to  the 
honey  locust  That  it  was  a  mistake  the 
commissioners  all  seem  to  agree,  and  the 
weight  of  the  evidence  shows. 

The  correctness  of  appellee's  claim  as  to 
the  location  of  the  line  is  further  shown  by 
the  facts:  That  to  establish  it  as  be  con- 
tends will  give  each  of  the  six  lots.  Into 
which  the  Smith  farm  was  divided,  practi- 
cally the  same  quantity  of  land;  and  as  to 
himself  and  appellant  Cornelia  Lee  the  lot 
of  each  will  contain  between  86  and  87 
acres.  According  to  the  Judgment  of  the 
lower  court,  and  in  our  opinion  aa  well,  the 


true  line  between  lots  1  and  2  Is  tbat  claimed 
by  appellee  and  represented  on  the  map  by 
the  dotted  line,  which  begins  in  fact  18  poles 
from  Green's  comer,  and  runs  S.  40°  B.,  140 
poles,  entirely  across  the  farm.  In  thus  es- 
tablishing the  line,  objects  were  not  made^to 
yield  to  corners,  as  claimed  by  counsel  for  ap- 
pellants. There  were  no  objects  to  control, 
and  therefore  the  court  had  to  accept  the 
calls  and  distances  called  for  after  finding 
from  the  evidence  the  point  of  beginning  of 
the  line. 

Finding  no  reason  to  disagree  with  the 
chancellor's  conclusion,  the  Judgment  Is  af- 
firmed. 


COMMONWEALTH  ».  KIAUFMAN. 
(Court  of  Appeals  of  Kentucky.    Oct  10,  1007.) 

1.  Elections— PaiM ART  Elections— Officers 
— Offenses— lNDicTMEN:f. 

Under  Or.  Code  Prac.  i  122.  aubaec.  2, 
providing  that  an  indictment  containinK  a  state- 
ment of  the  act  constituting  the  offense  in  ordi- 
nary and  concise  language  shall  be  sufficient  an 
indictment  alleging  tbat  accused,  as  judge  of 
election  at  a  primary  election,  performed  his 
duties  In  such  a  way  ns  to  hinder  the  objects  of 
the  election  by  marking  the  ballots  of  electors, 
though  none  of  them  were  blind  nor  physically 
disabled,  states  an  offense  denounced  by  Ky. 
St  190.3,  S  1577,  piinighing  any  ufficer  who  shall 
perform  his  duty  in  snch  a  way  as  to  hinder 
the  objects  of  the  law,  since  section  147.'5  only 
authorizes  an  election  oflicer  to  mark  the  ballot 
of  an  elector  who  is  illiterate  or  blind  or  physi- 
cally disabled. 

2.  Same— Statutes— Construction. 

Ky.  St  S  15.')2.  providing  that  an  act  de- 
nounced an  offense  by  the  law  concerning  elec- 
tions shall  be  an  offense  in  primary  elections, 
and  section   15(>3,  declaring   that  the  officers  of 

f>rimary  elections  shall  be  subject  to  the  same 
imitations  as  offieem  of  regular  elections,  and 
any  act  denounced  by  the  general  laws  as  an 
offense  in  case  of  officers  of  regular  elections 
sliall  be  an  offense  in  case  of  officers  of  primary 
elections,  extend  section  1577,  punishing  elec- 
tion officers  who  shall  perform  their  duty  in 
such  a  way  as  to  hinder  the  objects  of  the  law, 
to  ofGcers  of  primary  elections. 
8.  Same. 

A  primary  election  officer,  who.  In  snch  a 
way  as  to  hinder  the  object  of  the  law,  marked 
the  ballots  of  electors  who  were  not  blind  nor 
physically  disabled,  violated  Ky.  St  1903,  | 
1577,  punishing  election  officers  who  shall  per- 
form their  duties  in  such  a  way  as  to  hinder  the 
objects  of  the  law, 

4.  Same— Offenses— Proof. 

To  convict  an  election  officer  of  a  violation 
of  Ky.  St  lOaS,  i  ir)77.  punishing  an  election 
officer  who  shall  willfully  perform  his  duty  in 
such  a  way  as  to  hinder  the  objects  of  the  law, 
it  must  appear  not  only  that  he  willfully  com- 
mitted the  acts  charged,  but  tbat  they  were  com- 
mitted with  the  intent  to  hinder  the  objects  of 
tlie  election  law,  and  that  they  did  so  hinder, 
or  were  reasonably  calculated  so  to  do. 

[Eld.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  18,  Elections,  {  341.] 

5,  Same— Mabkino  Ballots— Statutes. 

"The  duty  of  marking  the  ballots  of  illiter- 
ate, blind,  and  physically  disabled  electors  must, 
under  the  express  provisions  of  Ky.  St.  1003, 
{  1475,  be  performed  by  the  clerk  of  the  election, 
though  an  accidental  performance  of  snch  duty 
by  a  judge  or  sheriff  of  election  does  not  amount 
to  a  violation  of  section  1577,  punishing  elec- 
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tion  officen  who  ahall  perform  their  duties  in 
mch  a  way  as  to  hinder  the  objects  of  the  elec- 
tion laws. 
6.  Samu— iNDionnsNT— StmnoiBNCT. 

An  indictment  charging  a  primary  election 
officer  with  pertorminjr  his  duties  in  such  a  way 
as  to  hinder  the  objects  of  the  election  law.  in 
violation  of  Ky.  St.  1903,  i  1577,  which  alleges 
that  on  a  designated  date  the  regularly  consti- 
tuted governing  authority  of  a  j>oIitical  party  of 
the  state  held  a  primary  election  in  the  state ; 
that  for  at  least  40  days  prior  to  such  election 
the  committee  gave  public  notice  thereof,  etc. ; 
that  on  such  day  accused  was  acting  as  a  judge 
of  election  in  an  election  precinct,  etc. — suffi- 
ciently alleges  the  holding  of  a  primary  election 
as  authorized  by  law. 

[Ed.  Note.— For  casef  in  point,  see  Cent.  Dig. 
Tol.  18,  Elections,  t  359.] 

Appeal  from  Circuit  Conrt,  Fayette  Connty. 

"To  be  officially  reported." 

Moses  Kaufman  was  Indicted  for  rlolatlng 
the  election  laws  while  eerving  as  an  elec- 
tion officer  at  a  primary  election.  From  a 
Judgment  sustaining  a  demurrer  to  tbe  In- 
dictment, the  commonwealth  appeals.  Re- 
versed and  remanded. 

M.  B.  Hays,  Atty.  Gen.,  and  Cbas.  H.  Mor- 
ris, for  the  Commonwealth.  Morton,  Webb  & 
Wilson,  for  appellee. 

SETTLE,  J.  On  February  5,  1907,  tbe  ap- 
pellee, Moses  Kaufman,  was  indicted  In  tbe 
Fayette  circuit  court  for  unlawfully  and  will- 
fully performing  the  duties  of  an  election  of- 
ficer at  tbe  Democratic  state  primary  elec- 
tion held  on  the  6tb  day  of  November,  1006, 
in  such  way  as  to  binder  tbe  objects  thereof. 
Tbe  indictment  is  as  follows:  "Tbe  grand 
Jury  of  Fayette  county,  in  the  name  and  by 
tbe  authority  of  tbe  commonwealth  of  Ken- 
tucky, accuse  Moses  Kaufman  of  the  offense 
of  unlawfully  and  willfully  performing  tbe 
duties  of  an  election  officer  In  such  a  way  as 
to  hinder  tbe  objects  of  the  election  law  as 
follows,  to  wit :  That  on  tbe  6th  day  of  No- 
vember, 1906,  the  regufarly  organized  and 
constituted  committee  and  governing  author- 
ity of  tbe  Democratic  party  of  tbe  state  of 
Kentucky  held  a  primary  election,  in  the 
state  of  Kentucky,  county  of  Fayette,  and 
city  of  Lexington,  at  which  election  candi- 
dates for  United  States  Senator  from  Ken- 
tucky, and  for  all  the  state  offices  of  tbe 
state  of  Kentucky,  were  voted  for ;  that  for 
at  least  forty  days  prior  to  such  primary  elec- 
tion the  committee  and  governing  authority 
of  said  party  did  give  public  notice  of  said 
election  by  posting  such  notice  on  tbe  court- 
house door  In  tbe  city  of  Lexington,  county 
of  Fayette,  and  In  at  least  twenty  other  pub- 
lic places  In  tbe  said  county;  that  on  said 
day  that  said  Moses  Kaufman  was  then  and 
there  acting  as  a  judge  of  election  in  the 
Merino  Street  precinct  In  said  city  of  Lex- 
ington and  county  of  Fayette,  which  was  a 
regular  election  precinct  in  said  city  of  Lex- 
ington and  county  of  Fayette;  that  said 
Kntifmffn  had,  prior  to  tbe  said  election,  been 
regularly  and  duly  apgpointed  as  an  officer  of 


said  election  and  Judge  of  said  election  at 
said  precinct  by  tbe  regularly  organized  and 
constituted  committee  and  governing  author- 
ity of  the  Demooratlc  party  of  Kentucky,  and 
tbe  said  Moses  Kaufman  did.  then  and  there 
unlawfully  and  willfully  perform  bis  duty  as 
Judge  of  election  in  such  a  way  as  to  hinder 
the  objects  of  the  election  law,  by  marking 
and  stamping  tbe  ballots  of  divers  electors 
at  said  election  In  said  precinct,  whose  names 
are  unknown  to  tbe  grand  Jury,  In  tbe  pres- 
ence of  the  voters  and  of  tbe  other  election 
officers  at  said  precinct  ;*  and  none  of  the 
said  electors  was  then  and  there  blind,  and 
did  not  so  declare  on  oath,  and  none  of  said 
electors  was  so  physically  disabled  as  to  be 
unable  to  mark  bis  ballot,  and  did  not  so  de- 
clare on  oath — against  tbe  peace  and  dig- 
nity of  the  commonwealth  of  Kentucky."  Ap- 
pellee filed  a  demurrer  to  the  Indictment, 
which  was  sustained  In  the  court  below. 
This  appeal,  prosecuted  by  tbe  common- 
wealth, presents  for  our  decisions  the  sole 
question  of  whether  or  not  tbe  Indictment 
sufficiently  charges  a  public  offense. 

It  appears  from  the  language  of  the  indict- 
ment that  tbe  acts  of  appellee,  constituting 
the  offense  charged,  are  alleged  to  have  been 
committed  by  him  while  acting  by  legal  ap- 
pointment as  Judge  of  election  In  tbe  Merino 
Street  precinct  of  the  city  of  Lexington,  at 
a  state  primary  election  legally  called  by  tbe 
governing  committee  of  tbe  Democratic  party 
and  held  November  6,  1906,  throughout  tbe 
state  of  Kentucky,  Including  Fayette  county, 
for  the  purpose  of  nominating  a  Democratic 
candidate  for  United  States  Senator  and  for 
each  of  tbe  several  state  offices,  be  (appellee) 
"did  then  and  there  unlawfully  and  willfully 
perform  his  duty  as  Judge  of  election  In  such 
a  way  as  to  binder  tbe  objects  of  tbe  election 
law  by  marking  and  stamping  tbe  ballots  of 
divers  electors  applying  to  vote  at  said  elec- 
tion In  said  precinct,  whose  names  are  un- 
known to  the  grand  jury,  in  tbe  presence  of 
tbe  voters  and  the  other  election  officers  at 
said  precinct;  and  none  of  the  said  electors 
was  then  and  there  blind  and  did  not  so  de- 
clare on  oath,  and  none  of  said  electors  was 
so  phj'slcally  disabled  as  to  be  unable  to 
mark  his  ballot  and  did  not  so  declare  on 
oath.  •  •  • "  The  offense  laid  at  ap- 
pellee's door  Is  one  denounced  by  the  election 
law  and  defined  by  section  ir>77,  Ky.  St.  1903, 
as  follows:  "Any  public  officer  upon  whom 
a  duty  is  imposed  under  this  chapter,  and  no 
penalty  provided  for  the  violation  thereof, 
who  shall  wilfully  neglect  to  perform  such 
duty,  or  who  shall  wilfully  perform  it  In 
such  a  way  as  to  hinder  the  objects  of  tliis 
law,  shall  be  punished  by  a  fine  of  fifty  dol- 
lars and  Imprisonment  in  the  county  jail 
for  two  months."  Section  1475,  Ky.  St.  1903, 
provides:  "Any  elector  who  declares  on  oath, 
that,  by  reason  of  inability  to  read  the 
English  language,  be  is  unable  to  mark  bis 
ballot,  may  declare  his  choice  of  candidates 
or  parly  ticket  to  the  clerk,  who,  in  the 
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presence  of  the  Judges,  sheriff  and  chal- 
lengers and  the  elector,  shall,  with  his  pendl, 
mark  a  dot  In  the  appropriate  place  for  the 
cross  mark,  to  Indicate  the  choice  of  the 
elector.  The  clerk  shall  then  fold  and  deliver 
the  ballot  to  the  elector,  and  Instruct  him  to 
retire  to  the  booth  and  there  mark  his  ballot 
by  making  a  cross  mark  either  In  the  squares 
showing  dots  or  any  other  squares  he  may 
desire.  In  all  other  respects  he  shall  vote 
as  Is  required  of  other  electors.  In  case  any 
person  applying  to. vote  is  blind,  and  shall 
so  declare  on  oath,  the  clerk  shall  be  allowed 
to  mark  his  ballot  for  him  In  the  presence  of 
the  other  ofiScers  of  election,  and  the  chal- 
lengers allowed  by  law;  or  in  case  any  per- 
son shall  be  so  physically  disabled  as  to  be 
unable  to  mark  his  ballot,  and  shall  so  de- 
Clare  on  oath,  the  clerk  shall  have  the  right 
to  mark  his  ballot  as  In  the  case  of  a  blind 
person  applying  to  vote.  Any  one  making  a 
false  declaration  under  this  proylslon  of 
this  section,  shall,  upon  conviction,  be  fined  In 
any  sum  not  exceeding  fifty  dollars,  and  be 
disfranchised  for  a  period  of  two  years ;  and 
any  clerk  who  shall  wilfully  deceive  any 
elector  in  marking  any  ballot,  or  wilfully 
mark  the  same  in  any  other  way  than  as  re- 
quested by  said  elector,  shall  be  guilty  of 
felony,  and,  upon  conviction,  shall  be  im- 
prisoned in  the  penitentiary  for  not  less  than 
two  nor  more  than  five  years." 

Three  classes  of  electors,  which  the  secret 
ballot  system  would  otherwise  exclude  from 
voting,  are  protected  in  the  right  of  suffrage 
by  this  section,  viz.,  the  illiterate,  the  blind, 
and  those  so  physically  disabled  as  to  be  pre- 
vented thereby  from  marking  their  ballots. 
For  these  the  clerk  may  act  under  certain 
conditions;  that  is,  he  may.  In  the  presence 
of  the  judges,  sheriff,  challengers,  and  the 
illiterate  elector  himself.  Indicate  to  the 
latter  with  a  pencil  dot  where  to  mark  his 
ballot  so  as  to  express  his  declared  choice 
of  candidates,  provided  that  the  elector  first 
makes  oath  that  by  reason  of  his  inability  to 
read  the  English  language  he  Is  unable  to 
mark  his  ballot  without  the  clerk's  assist- 
ance. But,  after  being  thus  instructed  by  the 
clerk,  he  must,  upon  receiving  from  that  of- 
ficer the  ballot  properly  folded,  retire  within 
the  booth  and  mark  it  himself.  If  the  elector 
be  blind,  or  so  physically  incapacitated  as  to 
be  unable  to  mark  bis  ballot,  the  clerk,  in  the 
presence  of  the  other  o£Bcers  of  election 
named,  challengers,  and  the  elector,  shall 
actually  mark  the  ballot  for  the  elector  so  as 
to  express  his  avowed  choice,  after  the  latter 
shall  have  first  declared  upon  oath  his  blind- 
ness or  physical  disability  Incapacitating  him 
from  marking  his  ballot.  In  setting  forth  the 
offense  charged  the  indictment  substantially 
follows  the  language,  of  the  statute,  and 
the  particular  acts  constituting  the  offense 
are  alleged  in  such  terms  as  bring  the  case 
witWn  the  provisions  of  the  statute.  Powers 
V.  Com.,  90  Ky.  167,  13  S.  W.  450;  Hlggins 
T.  Com.,  94  Ky.  64,  21  S.  W.  231. 


The  Indictment  Is  sufficient,  as  It  contains 
"A  statement  of  the  acts  constituting  the 
offense,  in  ordinary  and  concise  language, 
and  in  such  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  In- 
tended; and  with  such  degree  of  certainty 
as  to  enable  the  court  to  pronounce  Judgment 
on  conviction,  according  to  the  right  of  the 
case."  Cr.  Code  Prac.  {  122,  gnbsec.  2.  Elec- 
tions are  under  the  control  of  the  officers 
appointed  to  hold  them,  and  tills  is  especial- 
ly true  of  the  judges  of  election,  who  not  on- 
ly pass  upon  the  qualifications  of  the  elec- 
tors, but  are.  In  addition,  with  the  other  of- 
ficers of  the  election,  required  to  see  that 
they  vote  in  the  prescribed  manner,  and 
that  their  ballots  are  deposited,  counted,  and 
the  result  certified  and  returned  in  conformi- 
ty to  law.  Section  1552,  Ky.  St.  1903,  pro- 
vides: "Any  act  denounced  an  offense  by 
the  general  laws  of  the  State  concerning 
elections,  shall  also  be  an  offense  in  all  pri- 
mary elections  and  punished  In  the  same 
form  and  manner  as  is  provided  for  the 
punishment  of  similar  offenses  by  the  gener- 
al laws;  and  all  the  penalties  and  provi- 
sions of  the  general  laws  shall  apply  in  such 
cases  with  equal  force  and  shall  be  as  ef- 
fective as  though  fully  set  out  in  this  ar- 
ticle." Again,  as  if  to  leave  no  doubt  of  the 
intention  of  the  Legislature  to  extend  the 
provisions  of  the  section,  supra,  to  Include 
officers  of  a  primary  election,  these  further 
provisions  were  Inserted  in  section  1563  of 
the  same  statute,  viz.:  "The  officers  of  all 
primary  elections,  held  under  the  provisions 
hereof,  shall  have  the  same  powers  and  priv- 
ileges as  officers  of  regular  elections,  and 
shall  be  subject  to  the  same  restrictions,  lim- 
itations, and  conditions.  Any  act  or  deed 
denounced  by  general  laws  as  an  offense  in 
the  case  of  officers  of  regular  state  elections 
is  hereby  declared  to  be  an  offense  in  the 
case  of  officers  of  such  primary  elections, 
and  shall  be  punished  In  the  same  form 
and  manner  as  is  prescribed  by  general 
law."  If,  in  the  exercise  of  his  powers  as 
an  election  officer,  appellee,  unlawfully,  will- 
fully, and  In  such  way  as  to  hinder  the  ob- 
jects of  the  election  law,  marked  or  stamped 
the  ballots  of  "divers  electors,"  who  were 
not  blind,  and  had  not  so  declared  on  oath, 
or  were  not  so  phj'sically  disabled  as  to  be 
unable  to  mark  their  own  ballots,  and  had 
not  declared  such  disability  on  oath,  his  acts 
amounted  to  a  violation  of  the  election  law 
as  charged  in  the  indictment 

But  while,  as  already  indicated,  we  think 
the  Indictment  good,  we  are  further  of  opin- 
ion that.  In  order  to  convict  appellee  under 
the  Indictment  of  the  offense  charged,  it 
must  be  made  to  appear  from  the  evidence, 
beyond  a  reasonable  doubt,  not  only  that  be 
unlawfully  and  willfully  committed  the  acts 
therein  charged,  but  that  they  were  commit- 
ted with  the  Intent  on  his  part  to  hinder  the 
objects  of  the  election  law,  and  either  that 
they  did  m>  hinder  them,  or  were  reasonably 


Digitized  by 


Google 


r.) 


COMMONWEALTH  r.  LAZABUS. 


743 


calculated  to  resnlt  In  Bncb  hindrance;  for 
the  language  of  section  1577,  under  which 
this  Indictment  was  found,  Is  that  to  consti- 
tute the  otTense  therein  named  the  election 
officer  must  willfully  perform  his  duty  "In 
such  a  way  as  to  binder  the  objects  of  this 
law."  The  statute  (section  1476)  In  terms 
declares  that  the  duties  to  be  performed  In 
assisting  the  Illiterate,  blind,  and  physically 
disabled  elector  to  vote  shall  be  discharged 
by  the  clerk  of  the  election  alone.  Mani- 
festly, the  performance  of  these  duties  should 
always  be  confided  to  the  clerk  by  the  other 
election  officers,  but  we  are  not  disposed  to 
bold  that  an  occasional  or  accidental  per- 
formance of  them  by  a  Judge  or  sheriff  of 
Section,  through  Inadvertence  or  mistake, 
would  make  the  latfer  an  offender  against 
the  election  law  In  the  meaning  of  section 
1577.  The  requirements  of  the  election  law 
should  be  fairly  and  fully  compiled  with  by 
those  Intrusted  with  the  duty  of  conducting 
elections,  and  punishment  surely  and  swift- 
ly visited  upon  all,  whether  officers  of  elec- 
tion or  Individual  electors,  who  wantonly 
and  corruptly,  by  whatsoever  means,  prevent 
fair  and  free  elections  in  the  state;  but  It 
to  not  every  failure  on  the  part  of  election 
officers  to  comply  with  the  requirements  of 
the  law  In  respect  to  elections  that  will  jus- 
tify the  Infliction  of  punishment.  A  mere 
failure  of  duty  resulting  from  Ignorance  on 
the  part  of  election  officers  might,  and  some- 
times does,  amount  to  such  disregard  of  the 
essential  requlremaits  of  the  election  law 
as  to  affect  the  validity  of  the  returns  and 
eertlflcates  made  by  them,  and  render  the 
same  so  imreltable  as  to  destroy  their  value, 
yet  It  would  hardly  be  claimed  that  the  elec- 
tion officers  should  be  criminally  proceeded 
against  In  every  such  case  for  the  dereliction 
of  duty.  The  willful  violator  of  the  elec- 
tion law  stands,  however,  upon  a  different 
footing.  His  wrongdoing.  If  shown  accord- 
ing to  the  rules  of  evidence  applicable  to  the 
criminal  law,  merits  punishment,  and  should 
receive  It. 

"Whether  appellee  belongs  to  the  latter 
class  must  be  determined  by  trial  In  the  cir- 
cuit court  With  the  question  of  his  guilt  or 
Innocence  this  court,  upon  this  appeal,  has 
nothing  to  do.  Our  duty  ends  with  the  de- 
cision of  the  questions  raised  by  the  demur- 
rer to  the  Indictment.  We  have  considered, 
wlthont  Indicating  or  discussing  them  In  de- 
tail, the  several  objections  urged. by  counsel 
for  appellee  to  the  Indictment  In  our  opin- 
ion the  allegations  of  the  Indictment  as  to  the 
calling  and  holding  of  the  primary  election, 
and  the  appointment  of  appellee  as  a  judge 
tbereof,  are  not  mere  conclusions,  as  claimed 
by  counsel,  for  they  aptly  state  the  facts  ac- 
cording to  the  Criminal  C!ode  of  Practice  and 
sufficiently  show  that  the  primary  election 
was  called  by  the  regularly  organized,  con- 
stituted, and  governing  committee  of  the 
I>emocratlc  party  of  the  state;  that  40  days' 
notlee  of  the  time  and  purpose  of  holding  it 


was  posted  on  the  courthouse  door  and  20 
other  public  places  in  Fayette  county,  as  re- 
quired by  statute;  and  ttiat  appellee's  ap- 
pointment as  judge  of  electl(m  was  lawfully 
made  by  the  governing  committee  of  the 
party.  The  case  of  Commonwealth  v.  Mad- 
dox,  32  S.  W.  129, 17  Ky.  Law  Bep.  557,  cited 
by  appellee,  cannot  for  the  reasons  herein- 
after expressed,  be  accepted  as  controlling 
authority  In  this  case.  The  quotations  from 
the  indictment  appearing  In  the  opinion  of 
that  case  fall  to  show  that  the  primary  elec- 
tion was  called  by  a  committee  at  all.  Only 
the  words  "duly  and  regularly  and  acting 
governing  authority"  of  Trimble  county  were 
used  In  the  Indictment  Whether  the  primary 
was  called  by  a  committee,  a  minority  of  the 
committee,  or  only  the  county  chairman,  does 
not  appear.  The  same  omission  appears  in 
the  allegations  of  the  Indictment  as  to  Mad- 
dox's  api)olntment  as  election  officer,  and  It 
wholly  failed  to  allege  that  the  statutory  no- 
tice was  given  previous  to  the  holding  of  the 
primary.  It  Is  patent  therefore  that  the  in- 
dictment In  the  Maddoz  Case  is  unlike  the 
one  in  the  case  at  bar.  Be  this  as  it  may.  It 
is  further  manifest  that  In  the  decision  of 
that  case  the  court  overlooked  section  131  of 
the  Criminal  Code,  which  provides:  "In 
pleading  a  judgment  or  other  determination 
of,. or  proceeding  before,  a  court  or  officer  of 
special  jurisdiction,  it  is  not  necessary  to 
state  the  facts  constituting  jurisdiction;  but 
the  judgment  or  determination  may  be  stated 
as  given  or  made,  or  the  proceedings'  bad. 
The  facts  constituting  jurisdiction  must,  how- 
ever, be  established  on  the  trial."  The  Su- 
preme Court  and  other  federal  court  cases 
cited  by  counsel  for  appellee  as  fumlshlng 
the  standard  by  which  the  Indictment  under 
consideration  should  be  tested  cannot  be  ac- 
cepted in  this  state  as  authority  on  mere 
questions  of  pleading  and  practice,  when  they 
conflict  as  In  this  case,  with  our  Code  and 
the  decisions  of  this  court 

For  the  reasons  indicated  the  judgment  Is 
reversed,  and  cause  remanded,  with  direc- 
tions to  the  lower  court  to  overrule  the  de- 
murrer, ond  for  further  proceedings  consis- 
tent with  this  opinion. 


COMMONWEALTH  v.  LAZARUS. 
(Court  of  Appeals  of  Kentucky.    Oct.  10,  1907.) 

Appeal  from  Circuit  Court  Fayette  Coun- 
ty. 

"Not  to  be  officially  reported." 

Fred  Lazarus  was  Indicted  for  a  violation 
of  the  election  law.  From  a  judgment  sus- 
taining a  demurrer  to  the  indictment  the 
commonwealth  appeals.  Reversed  and  re- 
manded. 

J.  R.  Allen,  N.  B.  Hays,  and  0.  H.  Morris, 
for  the  Commonwealth. 

HOBSON,  J.  The  Indictment  In  this  case, 
to  which  a  demurrer  was  sustained  by  the 


Digitized  by 


Google 


744 


104  SOUTHWESTERN  REPORTER. 


(Ky. 


circuit  court,  Is  the  same  as  that  before  the 
court  In  the  case  of  Commonwealth  v.  Kauf- 
man (this  day  decided)  104  S.  W.  740,  e;c- 
cept  that  Lazarus  was  the  clerk  of  the  elec- 
tion. 

For  the  reasons  given  In  the  opinion  In 
that  case,  the  Judgment  Is  reversed,  and  the 
cause  remanded,  with  directions  to  the  cir- 
cuit court  to  overrule  the  demurrer  to  the 
Indictment 


CARRITHBRS  et  al.  v.  CITY  OF  SHBLBT- 
VILLB. 

(Court  of  Appeals  of  Kentucky.    Oct  23,  1907.) 

1.  CONSTITUTIOHAI,  LAW— EQUAL  PBOTECTION 

OF  THB  Laws. 

A  woman  is  a  person,  and  bo  is  a  corpora- 
tion, within  the  concemplatioa  of  vection  1  of 
the  fourteenth  auiendiDHnt  to  the  federal  Con- 
stitution, and  entitled  to  the  equal  protection 
of  the  laws. 

[EM.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  {  680.] 

2.  Statutes— Enactment — Assent  or  Piopue 
Affected, 

Unless  the  Constitution  so  requires,  no 
legislative  act  is  dependent  for  its  validity  on 
the  assent  of  the  people  whom  it  affects. 

3.  Municipai,  Corporations  — Annexation 
OF  New  Tgbbitoby. 

The  creation  of  or  annexation  of  new  ter- 
ritory to  a  town  is  a  matter  within  the  sole 
discretion  of  the  Legislature,  and  does  not  in 
any  manner  depend  on  tbe  will  of  a  majority 
or  any  of  the  inhabitants  living  within  the 
territory. 

[Eid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Municipal  Corporations,  {  99.] 

4.  Same. 

The  act  of  incorporating  towns  and  enlarg- 
ing or  restricting  their  boundaries  is  lei^isla- 
tive  and  political,  and  in  its  exercise  of  discre- 
tion in  such  matters  the  Legislature  has  plenary 
power. 

■  [BH.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  {  64.] 

5.  Constitutional  Law— Municipal  Cobpo- 
BATioNS  — Enlargement  of  Tebbitobt  — 
Equal  Protection  of  the  Laws. 

Ky.  St.  1903,  i  3483,  provides  that  when- 
ever it  shall  be  deemed  desirable  to  annex  any 
territory  to  a  city  of  the  fourth  class,  or  to 
reduce  the  boundaries  thereof,  the  IxMird  of 
council  shall  by  ordinance  accurately  define  the 
boundary  of  the  territory  proposed  to  be  an- 
nexed or  stricken  off,  that  the  ordinance  shall 
be  published  or  posted,  etc.,  and  also  provides 
for  a  protest  by  resident  voters  of  the  territory 
to  be  affected.  Held,  that  tbe  statute  was  not 
violative  of  tbe  fourteenth  amendment  to  sec- 
tion 1  of  the  Constitution  of  the  United  States 
by  reason  of  the  fact  tbat  some  of  the  land- 
holders affected  might  t>e  women  or  corpora- 
tions. 

Appeal  from  Circuit  Court,  Shelby  Coanty. 

"To  be  officially  reported." 

Action  by  Mary  E.  Carrlthers  and  others 
against  the  city  of  SbelbyvlUe.  Judgment  for 
defendant  and  plaintiffs  appeal.     Affirmed. 

J.  C.  Beckham  &  Son,  for  appellants.  P.  J. 
Beard,  for  appellee. 

O'REAR,  C.  J.  The  city  of  Shelbyvllle,  one 
of  the  old  cities  of  this  state,  Is  a  city  of  the 


fourth  class,  thrifty  and  growing.  It  pro- 
posed by  proceedings  conforming  to  section 
3483,  Ky.  St  1903,  to  enlarge  Its  territory  by 
including  within  the  corporate  limits  of  tbe 
city  a  certain  boundary  which  embraces  real 
property  owned  by  appellants  and  others; 
some  of  the  latter  being  voters.  This  suit 
was  filed  In  the  circuit  court  to  enjoin  the 
city  from  proceeding  In  the  matter  upon  the 
ground  that  the  statute  violates  section  1  of 
the  fourteenth  amendment  to  tbe  Constitu- 
tion of  the  United  States,  and  Is  therefore 
void.  The  appellants  are  all  women.  They, 
with  certain  corporations  who  Joined  as  plain- 
tiffs In  the  suit  in  the  lower  court  own  un- 
improved lands  within  tbe  territory  proposed 
to  be  annexed  to  tbe  city,  and  which  was  not 
within  any  city  or  town  when  the  proceed- 
ings were  begun.  The  complaint  Is  that  to 
take  the  lands  of  appellants  into  the  city  will 
add  a  burden  of  municipal  taxation  without 
bencflt;  and  that  as  the  statute  regulating 
the  procedure  for  adding  to  the  boundaries 
of  a  city  discriminates  against  women  aqd  all 
other  persons  affected  who  are  not  voters, 
they  are  not  afforded  equal  protection  of  the 
laws.  Inasmuch  as  tbe  statute  provides  that 
voters  only  may  make  defense  to  the  pro- 
ceedings. If  there  are  voters  In  the  territory 
to  be  affected.  A  demurrer  to  the  petition 
was  sustained,  and  the  plaintiff's  prayer  for 
relief  was  denied  by  the  circuit  court 

For  th^  more  convenient  study  of  the  sub- 
ject, the  existing  statute,  which  Is  the  author- 
ity for  the  city's  procedure  and  the  subject 
of  appellants'  complaint.  Is  set  forth  at  length 
as  follows :  "The  boundaries  of  cities  of  the 
fourth  class  shall,  until  changed  as  herein 
provided,  remain  as  now  established  by  law. 
Whenever  It  shall  be  deemed  desirable  to  an- 
nex any  territory  to  a  city  In  this  class,  or 
to  reduce  tbe  boundaries  thereof,  the  same 
may  be  done  in  the  following  manner:  Tbe 
board  of  council  of  such  city  shall,  by  ordi- 
nance, accurately  define  the  boundary  of  tbe 
territory  proposed  to  be  annexed  or  stricken 
off.  Such  ordinance  shall  be  published  for 
not  less  than  three  weeks  In  a  newspaper 
published  in  such  city  or  county ;  If  there  be 
no  newspaper  published  In  the  city  or  county, 
the  ordinance  shall  be  advertised  by  handbills, 
to  be  posted  for  at  least  fifteen  days  at  four 
or  more  public  places  in  the  city,  and  at  the 
same  number  of  tbe  most  public  places  within 
the  territory  proposed  to  be  annexed  or 
stricken  off.  Within  thirty  days  after  the 
adoption,  publication  and  advertisement  of 
such  ordinance,  a  petition  shall  he  filed  In  tbe 
circuit  court  of  tbe  county  within  which  said 
city  may  be  situated,  in  tbe  name  and  on  be- 
half of  the  city,  setting  forth  the  passage, 
publication  and  advertisement  of  such  ordi- 
nance, the  object  and  purposes  thereof,  to- 
gether with  an  accurate  description  by  metes 
and  bounds  of  tbe  territory  proposed  to  he 
annexed  to  or  stricken  from  the  city,  and 
praying  for  a  Judgment  of  tbe  court  to  an- 
nex said  territory  to  or  strike  same  from  the 
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city,  as  the  object  may  be.    The  said  petition 
shall  be  filed  not  less  than  twenty  days  be- 
fore the  first  day  of  the  next  succeeding  term 
of  the  circuit  court  In  that  county.     Notice 
of  the  filing  of  the  same  shall  be  given  In  the 
same  manner  as  provided  herein  for  notice 
of  the  passage  of  said  ordinance.    If  no  de- 
fense be  made  at  the  first  term  of  the  court 
after  the  filing  of  said  petition  and  notice  of 
same  as  herein  provided  and  the  court  shall 
mnke  no  order  for  granting  further  time  for 
making    defense    the   court   shall    render   a 
Judgment  annexing  or  striking  off  the  pro- 
posed territory  as  the  objects  of  the  proceed- 
ings may  be.     But  at  the  first  term  of  the 
circuit  court  or  within  the  time  fixed  by  the 
court  by  its  order  any  one  or  more  of  the 
resident  voters  of  the  territory  proposed  to 
be  annexed  or  stricken  oft  may  file  a  defense 
in  said  proceedings  setting  forth  the  reasons 
why    such    territory,    or   any    part    thereof, 
ahould  not  be  annexed  to  the  city,  or  why 
the  limits  of  the  city  should  not  be  reduced. 
The  case  shall  be  tried  by  the  court  without 
the  intervention  of  a  Jury.    If  the  court,  up- 
on hearing,  be  satisfied  that  less  than  a  ma- 
jority of  the  resident  voters  of  the  territory 
Bought  to  be  annexed  or  stricken  off  have  re- 
monstrated  against  the  proposed   extension 
or  reduction,  and  that  the  proposed  exten- 
sion or  reduction  of  the  limits  of  the  city,  as 
the  case  may  be,  will  be  for  the  Interest  of 
the  city,  and  will  cause  no  material  Injury  to 
the  owners  of  real  estate  in  the  limits  of 
the  proposed  extension  or  reduction,  It  shall 
BO  find,  and  the  proposed  extension  or  reduc- 
tion  shall  be  decreed  or  adjudged.     But  If 
the  court  shall  find  that  a  majority  or  more 
of  the  resident  voters  In  the  territory  to  be 
alTected  or  the  owner  or  owners  of  said  prop- 
erty. If  there  be  no  resident  voters,  remon- 
strated against  such  change,  and  that  said 
change  will  cause  material  injury  to  the  own- 
era  of  real  estate  In  the  limits  of  the  proposed 
extension  or  reduction,  it  shall  so  find,  and 
said  extension  or  reduction  shall  be  denied.  If 
the  judgment  of  the  court  Is  adverse  to  the 
proposed  change,  no  further  effort  to  annex 
or  strike  off  the  territory  so  proposed  Rball 
t>«  made  within  two  years  after  the  entering 
of  the  Judgment.    Costs  shall  follow  the  judg- 
ment, and  no  appeal  shall  He  from  the  judg- 
ment of  the  circuit  court    If  the  judgment  In 
Bucb  proceedings  be  In  favor  of  the  city.  It 
•ball  be  certified  by  the  clerk  of  the  court 
to   the  board  of  council  and  entered  on  the 
records   of  the  board,  and  the  board  shall 
thereupon,  by  ordinance,  annex  to  or  strike 
from  the  city  the  territory  described  In  the 
Judgment:    Provided,  the  circuit  court  shall 
not  have  jurisdiction  of  such  proceedings,  un- 
less the  required  publication  or  advertisement 
of   the  ordinance  proposing  the  extension  or 
reduction  of  the  limits  of  the  city  contains 
notice  of  the  proposed  proceedings  in  such 
court,  proof  of  which  publication  or  adver- 
tisement may  be  made  by  aflldavlt  filed  In  the 
proceedings :    Provided,  however,  that  the  pro- 


visions of  this  act  shall  not  be  construed  as 
interfering  with  the  rights  of  any  litigant  in 
or  growing  out  of  any  action  now  pending  in 
any  court  of  this  commonwealth  under  the 
act  to  which  this  Is  amendment"  This  sec- 
tion is  the  statute  amended  as  of  March  22, 
1902.  Before  that  amendment  other  features 
existed  which  have  been  eliminated.  The 
precise  question  here  presented  has  not  here- 
tofore come  before  this  court,  nor,  so  far  as 
we  have  been  able  to  find,  before  any  other 
court  for  decision.  Certain  features  of  the 
question  have  been  passed  upon  by  this  and 
other  Supreme  Courts,  which  will  be  noticed 
in  the  course  of  the  opinion. 

Of  course,  a  woman  is  a  person,  and  so 
Is  a  corporation  (Santa  Clara  County  v. 
Southern  Pacific  R.  Co.  [C.  C]  18  Fed.  38.5), 
within  the  contemplation  of  the  fourteenth 
amendment  to  the  federal  Constitution.  If 
either  is  denied  the  equal  protection  of  the 
law  by  following  the  statutory  proceeding  for 
annexing  territory  to  a  city,  then  the  stat- 
ute must  be  declared  invalid.  A  very  brief 
study  of  the  nature  of  our  municipal  cor- 
porations will  materially  aid  In  the  determin- 
ation of  the  question  presented.  Our  system 
of  city  government  is  adopted  from  the  Eng- 
lish, which  was  probably  fashioned  upon 
the  Teutonic  town.  In  both  the  former  the 
will  and  welfare  of  the  landowner  were  con- 
sulted. Indeed,  the  Teuton  ceorl  and  the 
English  burgher  were  deemed  the  sole  benefi- 
ciaries of  the  municipal  privileges.  Green's 
Short  Hist  Bng.  People,  {  1,  p.  3.  After  the 
Conquest,  king  and  the  nobility  overbore  the 
simple  freedom  of  the  towns,  and  sold  It 
back  to  the  Inhabitants  In  consideration  of 
revenues  paid  Into  the  royal  treasury.  The 
liberties,  or  privileges  so  ceded  to  the  body 
of  the  burghers,  were  evidenced  by  a  grant 
In  the  nature  of  a  charter,  whence  was 
derived  the  corporate  character  of  the  gran- 
tee, the  collective  citizens  as  a  town.  The 
original  Idea  seems  to  have  been  just  the  re- 
verse of  that  obtaining  at  this  day.  Then 
the  towns  were  supposed  to  be  conducted  for 
the  personal  benefit  of  Its  citizens  only,  while 
now  It  is  an  arm  of  the  state  government, 
governing  In  its  name,  and  by  Its  authority 
solely,  for  the  benefit  of  the  state.  Naturally 
enough  no  town  was  then  set  up  as  a  corpo- 
ration involuntarily,  or  save  by  the  request  of 
the  inhabitants  concerned.  Acceptance  was 
therefore  essential  to  make  operative  a  char- 
ter granted  by  the  king.  1  Kyd.  Corp.  61.  He 
had  no  power  to  Impose  political  obligations 
on  any  person  or  community,  except  In  the 
form  of  conditions,  nor  to  compel  the  ac- 
ceptance of  any  charter.  President,  etc.,  y. 
Society,  etc.,  24  N.  .1.  Law,  385.  When  Par- 
liament became  supreme,  and  usurped  in  a 
sense  the  prerogatives  of  the  crown  In  the 
creation  of  municipal  corporations,  it,  In 
legislating  for  the  public,  granted  charters 
to  towns  and  cities  at  its  pleasure.  No  as- 
sent of  the  Inhabitants  was  necessary  in 
that  case;    for  the  charter  of  a   corpora- 
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tlon  creeted  by  Farllament  was  an  act  of 
Parliament,  and  no  assoit  is  requisite  to 
make  an  act  of  Parliament  operative.  But 
eyen  Parliament  has  been  generally  con- 
siderate of  the  will  -of  the  Inhabitants  up- 
on whom  the  charters  were  to  operate,  and 
a  proTlslon  was  nearly  always  made  for 
their  assent  in  some  form  or  other.  The 
recent  English  statutes  proyldlng  general 
laws  for  local  government  of  towns  and  cit- 
ies so  require.  1  Dill.  Munlc.  Corp.  {  34; 
Municipal  Corporation  Act  of  1882.  As  this 
country  was  settled  by  Englishmen,  who 
brought  oyer  the  customs  and  laws  of  the 
mother  country,  It  was  to  be  expected  that 
substantially  the  same  system  of  town  gov- 
ernment was  Instituted  over  here.  After 
the  Revolution,  the  sovereignty  of  the  king 
and  Parliament  was  lodged  In  the  state. 
Thereafter  It  granted  charters  to  the  towns, 
not  as  privileges  conferred  by  favor  or  for 
price,  but  as  a  part  of  a  system  conserving 
the  prhiclples  of  liberty  as  found  in  self- 
government  What  was  said' by  Mr.  Justice 
Brown  in  People  v.  Draper,  18  N.  T.  532, 
can  as  well  be  applied  to  the  conditions  In 
Kentucky:  "When  the  present  Constitution 
was  formed,  the  entire  territory  of  the  state 
was  separated  and  appropriated  by  its  civil  di- 
visions, its  counties,  cities,  and  towns.  These 
civil  divisions  are  coeval  with  the  govern- 
ment. The  state  never  existed  a  moment 
without  them.  All  our  thoughts  and  notions 
of  civil  government  are  associated  with  coun- 
ties, cities,  and  towns.  They  are  permanent 
elements  in  the  name  of  the  government. 
They  are  Institutions  of  the  state,  durable 
and  indestructible  by  any  power  less  than 
that  which  gave  being  to  the  original  law. 
They  are,  however,  subject  to  control  and 
regulatlom  by  the  Legislature.  It  may  en- 
lai^  «  circumscribe  their  territorial  limits, 
increase  or  diminish  their  members,  separate 
them  Into  parts,  and  annex  some  of  the  parts 
to  others;  but  they  must  stlH  assume  the 
form  and  be  known  and  governed  only  as 
counties,  dtles,  and  towns.  The  state  at 
large  is  and  ever  has  been  an  aggregate  of 
these  local  bodies."  Thus  we  see  that  the 
creation  of  a  municipal  corporation  Is  always 
and  essentially  a  political  act  Whether  it 
will  be  done  or  not  depends  solely  on  the 
Judgment  and  will  of  the  political  depart- 
ment of  the  government,  the  Legislature. 
And  no  legislative  act,  unless  the  Constitu- 
tion so  requires,  is  dex)endent  for  its  validity 
upon  the  assent  of  the  people  whom  it  affects. 
The  first  three  Constitutions  of  this  state 
made  no  reference  to  the  incorporation  of 
towns  and  cities.  That  was  done  by  the  ( 
Legislature  as  an  Incident  of  the  powers  of 
the  sovereign  state  lodged  in  Its  political  de- 
partment Charters  were  then  granted  to 
cities  and  towns  by  special  act  of  the  Leg- 
islature, as  anciently  was  done  by  special 
act  of  Parliament  The  Legislature  Judged 
of  the  necessity  and  propriety  of  the  act  It 
considered  each  separate  case  on  its  merits. 


and  gave  to  the  municipality  such  territory 
and  such  form  of  government  as  was  deemed 
proper,  and  changed  each  at  will.  The  Con- 
vention of  1891,  which  framed  the  present 
Constitution,  determined  to  have  an  end  to 
all  special  legislation.  Its  evils,  not  neces- 
sary to  recount  here,  had  provoked  the  peo- 
ple. Special  legislation  was  inexorably  pro- 
hibited respecting  all  subjects  where  a  gener- 
al law  could  apply,  and  particularly  as  to  the 
creation  of  cities  and  towns  and  their  govern- 
ment Sections  69-1B9,  Const  The  Leglsla- 
tare  was  required  to  classify  all  the  towns 
and  cities  of  the  commonwealth,  and  to  enact 
general  laws  for  their  government  The  Leg- 
islature did  so  classify  the  cities  and  towns, 
and  has  provided  for  their  government  by 
general  laws.  The  section  of  the  statute  un- 
der consideration  is  part  of  the  general  laws 
for  the  government  of  cities  of  the  fourth 
class.  It  could  never  have  been  contemplat- 
ed that  the  cities  and  towns  were  to  forever 
remain  In  size  territorially  as  the  Constitu- 
tion found  and  left  them.  That  they  would 
grow  In  time,  and  would  necessarily  require 
new  territory  to  accommodate  their  expan- 
sion, was  known.  In  the  enactment  of  the 
general  laws,  this  feature  of  the  situation 
must  of  necessity  have  been  presented  to 
the  minds  of  the  Legislature.  Inasmuch  as 
no  two  cities  or  towns,  much  less  all  of  a 
class,  would  probably  grow  at  the  same  rate, 
or  require  even  equal  territory  at  the  same 
time,  and  as  special  acts  could  not  be  now 
passed  to  meet  the  exigency  of  each  case  as 
it  arose,  some  plan  open  to  all,  and  flexible 
enough  to  accommodate  the  particular  needs 
of  each  town  and  city,  must  be  provided  by 
general  law.  It  would  scarcely  be  safe  to 
leave  the  matter  to  the  sole  discretion  of  the 
municipal  legislative  boards  (as  is  done  In 
certain  class  cities  In  Missouri,  it  seems). 
So,  after  fixing  the  general  conditions  upon 
which  the  Legislature  was  willing  to  grant 
an  extension  of  the  corporate  boundary  (or 
to  restrict  it  as  the  case  might  be),  some 
tribunal  must  be  selected  or  created  to  whom 
should  be  confided  the  responsibility  of  de- 
termining for  the  Legislature  whether  the 
general  conditions  It  had  imposed  had  been 
complied  with.  Kentucky  is  not  the  pioneer 
in  either  its  plan  of  generalizing  the  Incorpo- 
ration of  municipalities  or  of  relegating  some 
essential  fact  In  the  process  of  incorporation 
to  some  tribunal  other  than  the  Legislature, 
for  ascertainment  Nearly  all  the  states  now 
prohibit  special  legislation,  and  require  the 
incorporation  of  municipalities  to  be  by  gen- 
eral laws.  In  some  of  the  states  the  ques- 
tion of  annexation  is  left  to  a  vote  of  the 
territory  to  be  affected,  as,  for  example,  In 
Illinois  (Village  of  N.  Springfield  v.  City  of 
Springfield,  140  III.  166,  29  N.  B.  849),  in 
Texas  (Graham  v.  City  of  Greenville,  67  Tex. 
62,  2  S.  W.  742;  State  v.  Waxahachie,  81 
Tex.  626, 17  S.  W.  348),  and  in  Arkansas  (Vo- 
gel  T.  Littie  Rock,  96  Ark.  600,  19  S.  W.  18). 
Still  otben  leave  the  ascertainment  of  cer- 
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tain  facts  to  the  courts  of  general  original 
Jurisdiction  In  the  county  wherein  the  town 
iB  situated.  It  is  80  In  Nebraska  (Oottschalk 
T.  Becher,  32  Neb.  653,  49  N.  W.  715),  and  In 
Pennsylyanla  (Appeal  of  Brinton,  142  Pa. 
511,  21  Atl.  978),  and  In  Iowa  (Ford  ▼.  Town 
of  North  Des  Moines,  80  Iowa,  626,  46  N.  W. 
1031),  and  In  Kansas  (Hurla  v.  City  of  Kan- 
sas City,  46  Kan.  738,  27  Pac.  143).  In  some 
of  these  cases  the  question  was  raised  that  it 
was  incompetent  for  the  Legislature  to  so 
delegate  its  powers,  but  the  courts  held, 
though  not  with  entire  unanimity,  that  It 
was  not  a  delegation  of  the  powers.  In  this 
state  that  question  was  presented  In  Clarke 
T.  Bogers,  81  Ky.  43.  The  Legislature  had 
enacted  a  new  charter  for  Flemlngsburg,  but 
provided  that  It  should  become  efTectlve  only 
upon  Its  acceptance  by  a  majority  of  the 
legal  voters  of  the  town.  In  the  suit  involv- 
ing the  constitutionality  of  the  provision,  the 
-court  observed  that,  while  the  Legislature 
had  the  right  to  substitute  the  new  charter 
for  the  old  without  consulting  the  popular 
■will  on  the  subject,  yet  It  could  legally  sub- 
mit the  charter  to  the  people  directly  con- 
-cemed.  It  was  said:  "The  Legislature  can- 
not delegate  Its  power  to  make  laws,  but 
when  enacted  whether  or  not  the  law  shall 
become  operative  may  be  made  to  depend  on 
the  popular  will" — citing  Cooley,  Const  Llm. 
pp.  143-280.  Why  may  it  not  be  made  to  de- 
pend as  well  upon  any  other  fact?  And  why 
may  It  not  delegate  to  some  mlnlaterlal  or 
Judicial  officer  the  duty  of  ascertaining  the 
-existence  of  the  requisite  fact?  In  the  exist- 
ing statute  it  is  to  be  observed  that  the  popu- 
lar win  is  to  be  consulted,  and  to  be  given 
weight,  as  well  as  the  fact  whether  the  bene- 
fits and  burthens  equitably  Justify  the  propos- 
ed extension  or  restriction.  No  other  tribu- 
nal is  so  well  equipped  to  develop  the  facts, 
and  to  ascertain  the  conditions  named  by  the 
Legislature  as  those  upon  which  its  grant 
shall  take  effect,  as  are  the  courts.  The  ques- 
tions are  quasi  Judicial,  but  are  not  matters 
that  ever  were  Htigable  in  any  court  as  a 
matter  of  right  In  truth,  the  court  In  the 
particular  proceeding  Is  not  In  any  sense 
dealing  with  the  legal  rights  of  persons  who 
live  or  own  property  In  the  affected  territory; 
for,  as  was  held  by  this  court  in  Cheaney  v. 
Hooser,  9  B.  Mon.  330,  the  creation  of  or  an- 
nexation of  new  territory  to  a  town  is  a 
matter  within  the  sole  discretion  of  the  Leg- 
islature, and  does  not  in  any  manner  depend 
npon  the  will  of  a  majority  or  any  of  the  in- 
habitants living  within  the  territory.  If  the 
Legislature  does  consult  their  wishes,  as  It 
well  may,  it  acts  for  its  own  advice  and 
guidance,  and  not  In  deference  to  any  legal 
right  of  the  citizen. 

The  question  of  boieflts  and  burthens  In 
the  proposed  annexation  cannot  be  held  to  in- 
volve Justiciable  right  of  the  individual  tax- 
pay^.  But  It  is  unquestionably  a  proper  sub- 
ject of  consideration  In  determining  whether 
-Qie  municipal  trarltotj  be  extended  or  reduc- 


ed. It  is  impossible  now  for  the  Legislature 
to  pass  upon  each  proposed  annexation  or 
diminution  of  territory.  Either  a  hard  and 
fast  rule,  certain  to  bear  onerously  In  many 
Instances,  must  be  adopted  by  general  law, 
or  by  general  law  the  ascertainment  of  the 
fact  whether  the  benefits  and  burdens  are 
counterpoised,  must  be  found  to  exist  by 
some  other  tribunal.  We  are  unable  to  per- 
ceive a  distinction  between  the  ascertainment 
of  that  fact  by  the  court  and  the  ascertain- 
ment of  the  majority  of  the  voters'  wills  by 
a  ministerial  officer  appointed  to  hold  an  elec- 
tion, as  Cooley  says  may  be  done.  Cooley, 
Const  Llm.  pp.  143-230.  The  Legislature  is 
prohibited  from  granting  incorporating  char- 
ters of  any  kind  by  special  laws.  All  Incor- 
porations In  this  state,  private  as  well  as 
municipal,  are  now  required  to  be  by  genera] 
laws.  Yet  private  corporations  are  granted 
charters  by  specially  selected  tribunals  upon 
the  ascertainment  by  them  of  certain  requi- 
site facts.  No  one  supposes  now  that  that  Is 
a  delegation  of  legislative  authority.  Nor 
does  it  confer  legislative  power  upon  the 
courts.  Many  acts  of  government  are  so  com- 
plex as  to  partake  of  some  or  all  the  features 
of  the  three — legislative,  executive,  and  Ju- 
dicial. Yet  there  are  certain  controlling 
marks  by  which  each  act  is  relegated  to  its 
own  department  It  is  not  Infrequent  tliat  an 
act  of  the  Legislature  is  not  effective  until 
and  unless  some  other  department  set  it  in 
operation  upon  Its  ascertainment  of  a  prece- 
dent condition  submitted  to  it  by  the  Legis- 
lature. But  the  finding  of  the  fact  is  not  leg- 
islation. Nor  Is  It  necessarily  Judicial,  al- 
though It  may  be  such  as  not  to  fall  entirely 
without  the  legitimate  domain  of  a  Judicial 
forum.  A  certain  test  of  the  act  required  of 
the  circuit  court  under  the  statute  In  hand 
is:  Could  it  have  been  done  by  any  other 
department  of  government,  without  Invading 
the  prerogative  of  the  judiciary?  Undoubted- 
ly It  Is  such  an  act  as  the  Legislature  has  al- 
ways exercised  jurisdiction  over.  We  have 
seen  it  Is  such  also  as  may  be  settled  by  a 
vote  taken  under  executive  supervision,  if  the 
Legislature  so  provide.  From  whatever  point 
it  is  viewed,  the  subject  returns  to  this: 
The  act  of  incorporating  towns,  and  enlarging 
or  restricting  their  boundaries.  Is  legislative 
and  political.  In  Its  exercise  of  discretion  in 
such  matters  the  liegislature  has  plenary 
power.  It  is  no  infringement  of  any  constitu- 
tional right  of  any  person  that  he  is  not  first 
consulted  before  the  power  is  exercised,  or 
if  It  is  allowed  to  be  exercised  upon  the  peti- 
tion or  with  the  consent  of  a  selected  class, 
as  for  example  voters  or  property  holders. 
One  Illustration,  of  everyday  occurrence.  Is 
selected.  Street  improvements  are  deemed 
legislative  matters  in  the  first  instance;  yet 
the  executive  performs  them  in  part,  and  the 
courts  in  part — the  latter,,  in  correcting  errors 
of  the  council  or  of  the  executive  department, 
after  the  work  has  been  done  and  accepted. 
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altbongh  bupIi  errors  pertain  solely  to  matter« 
of  legislation  or  executive  act.  Finally,  the 
Imposition  of  taxes  for  municipal  purposes, 
as  well  as  the  annexation  of  territory  to  the 
town,  is  a  political  matter.  Frequently  the 
Legislature  submits  such  matters  to  the  vot- 
ers. If  It  does,  a  majority  fastens  tlie  tax 
upon  all,  the  unwilling  as  well  as  those  who 
bad  no  voice  In  the  election,  such  as  women, 
Infants,  and  corporations,  and  those  not  vot- 
ing. In  no  event  Is  It  a  taking  of  private  prop- 
erty for  public  use,  as  that  term  Is  used  In 
the  Constitution.  Cheaney  v.  Hooser,  supra. 
As  the  Legislature  might  have  bad  the  condi- 
tion upon  which  the  additional  territory  was 
to  be  Incorporated  Into  the  city  to  be  ascer- 
tained without  the  right  of  anybody  to  be 
heard  In  court,  or  even  by  a  vote  of  qualified 
male  voters,  appellants  are  not  denied  the 
equal  protection  of  the  laws  because  they 
were  not  admitted  to  defend  the  proceeding  In 
the  court. 

The  judgment  of  the  circuit  court  is  af- 
Armed. 


CINCINNATI,   N.   O.   ft  T.   P.   RT.   00.   v. 

MOUNTS. 
(Court  of  Appeals  of  Kentucky.    Oct  2S,  1907.) 

1.  CaBBIKBS— INJURT      TO      PASSBKaXB— FaII> 

UBE  TO  Waru  WAmwo  Roou. 

Under  Ky.  St.  1003,  {  784,  providing  that 
railroad  companies  shall  keep  their  waiting 
rooms  comfortably  warm  in  cold  weather,  and 
also  at  common  law,  railroad  companies  are 
liable  for  any  injuries  sustained  because  of 
failure  to  maintain  a  6re  in  the  waiting  room, 
if  necessary  to  make  it  comfortable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers.  {  1150.] 

2.  Save  —  Pibsonai.     Injuries  —  Condition. 
AND  Use  of  Pbkuises. 

In  an  action  against  a  railroad  company  to 
recover  damages  for  a  violent  cold  contracted 
while  waiting  in  the  depot  for  a  train,  evidence 
examined,  and  held  sufficient  to  sustain  a  ver- 
dict that  the  company  was  negligent  In  failing 
to  have  its  waiting  room  in  a  reasonably  safe 
and  comfortable  condition  for  passengers. 

Appeal  from  Circuit  Court,  Mercer  County. 

"Not  to  be  officially  reported." 

Action  by  Anna  Mounts  against  the  Cincin- 
nati, New  Orleans  &  Texas  Pacltlc  Hallway 
Company.  From  a  judgment  for  the  plaln- 
tiff,  defendant  appeals.    Affirmed. 

E.  11.  Uaither  and  John  Galvln,  for  appel- 
lant. U.  V.  Puryear,  Robt  Harding,  Hill  & 
Mcltobcrts,  and  Greene  &  Van  Winkle,  for 
appellee. 


CARROLL,  J.  On  the  evening  of  October 
20,  1901,  appellant,  on  her  way  to  Danville, 
Ky.,  went  Into  the  waiting  room  nf  the  depot 
of  appellant  at  Burgln  to  remain  until  the  ar- 
rival of  the  train  on  which  she  took  passage 
to  Danville.  The  evidence  as  to  the  length 
of  time  she  remained  In  the  station  Is  con- 
flletlog.  Some  of  the  witnesses  say  that  she 
was  there  about  an  hour,  others  about  30 
minutes,  before  the  arrival  of  the  train  on 


which  she  desired  to  take  passage.  There  Is 
also  sharp  dispute  as  to  the  temperature  and 
condition  of  the  weather;  the  evidence  for 
appellee  conducing  to  show  that  it  was  a 
cold,  chilly,  and  disagreeable  day,  that  for  ap- 
pellant that  the  thermometer  registered  67 
degrees,  the  weather  being  mild  and  temper- 
ate. Appellee,  alleging  that  the  waiting  room 
provided  for  passengers  at  Burgln  on  the  oc- 
casion mentioned  was  so  cold  and  uncomfort- 
able as  to  cause  her  to  contract  a  deep  and 
violent  cold,  as  the  result  of  which  she  was 
confined  to  her  bed  for  several  days  and  suf- 
fered great  pain,  brought  this  action  to  recov- 
er damages  growing  out  of  the  neglect  of 
appellant  to  provide  a  comfortable  waiting 
room  for  passengers.  Upon  the  trial  she  re- 
covered $400. 

No  complaint  is  made  of  the  Instructions, 
nor  Is  there  any  objection  or  exception  to  the 
evidence  Introduced;  but  It  Is  InslBted  that 
the  testimony,  as  a  whole,  established  that 
appellant  was  not  guilty  of  any  negligence 
In  falling  to  have  the  waiting  room  heated  by 
a  fire,  and  that  appellee's  illness  and  sufTerlng 
were  due  to  her  failure  to  exercise  ordinary 
care  for  her  own  comfort  and  protection.  It 
Is  conceded  that  there  was  no  fire  In  the 
waiting  room,  and  It  is  not  denied  that  the 
attention  of  the  station  agent  was  called  by 
a  person  In  the  waiting  room  to  Its  chilly  and 
uncomfortable  condition,  and  a  request  made 
to  have  a  Are  started.  Section  7§4  of  the 
Kentucky  Statutes  of  1903  provides.  In  part, 
that  "all  companies  shall  keep  their  ticket  of- 
fices open  for  the  sale  of  tickets  at  least 
thirty  minutes  Immediately  preceding  the 
schedule  time  of  departure  of  all  passenger 
trains  from  every  regular  passenger  depot 
from  which  such  trains  start  or  at  which  they 
are  regularly  8topi)ed;  and  shall  open  the 
waiting  room  for  passengers  at  the  same  time 
as  the  ticket  office,  and  keep  It  open  and  com- 
fortably warm  in  cold  weather  until  the  train 
departs."  Independent  of  this  statutory  reg- 
ulation. It  is  the  duty  of  railroad  companies 
to  provide  their  stations  with  reasonable  ap- 
pointments for  the  safety  and  comfort  of  pas- 
tiongers;  and  this  Includes  the  obligation  to 
maintain  a  fire  in  the  waiting  room  if  neces- 
sary to  make  It  comfortable.  Hutchinson  on 
Carrier?,  §  031 ;  St.  Louis,  etc..  U.  Co.  v.  Wil- 
son, 70  Ark.  13C,  CO  S.  W.  601,  91  Am.  St 
Rep.  74. 

There  being  no  question  respecting  the  duty 
of  the  company,  both  under  the  statute  and 
tlie  general  principles  of  the  law,  to  keep  Its 
waiting  rooms  In  a  reasonably  safe  and  com- 
fortable condition  for  passengers,  the  only 
question  presented  by  this  record  Is  whether 
or  not  apiibllant  discharged  this  duty.  This 
was  altogether  a  question  of  fact;  and  a 
properly  Instructed  jury,  with  evidence  suffi- 
cient to  sustain  the  verdict,  has  found  that 
the  company  was  negligent  in  the  perform- 
ance of  this  duty. 

It  results  that  the  judgment  of  the  lower 
court  must  be  affirmed. 


Digitized  by 


Google 


Ky.) 


RASDALL  ▼,  BRUSH. 


749 


RASDAIiTi  T,  BRUSH. 
<Conrt  of  Appeal!  of  Kentucky.    Oct  18,  1907.) 

1.  WiiXB  —  Tkstatob's  Mkntai.  Capacity  — 

iNSTBUOnONB. 

Ad  instruction  on  an  issue  as  to  a  testa- 
tor's mental  capacity  is  improper  where  it  does 
not  recognise  that  a  testator  has  natural  ob- 
jects of  bis  bounty,  and  owes  them  a  duty. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Wills,  H  96-100,  779-781.] 

2.  Same— BviDENCE. 

Where  a  daughter  was  left  only  $5,  though 
her  father's  will  disposed  of  property  worth 
from  $4,500  to  $7,500,  and  contested  the  will 
-on  the  ground  of  want  of  mental  capacity  and 
undue  influence,  it  was  improper  to  exclude 
proof  as  to  the  pecuniary  condition  of  contest- 
4uit  and  her  busMind. 

Appeal  from  Circuit  Court,  Warren  County. 

"Not  to  be  officially  reported." 

Mrs.  L.  D.  Basdall  appealed  to  the  circuit 
conrt  from  an  order  probating  I.  N.  Brush's 
will,  and,  from  the  circuit  coart's  judgment, 
again  appeals.    Reversed  and  remanded. 

Eli  H.  Brown,  Jr.,  Sims,  DoBose  ft  Rodes, 
and  McQuown  ft  Brown,  for  appellant  Wll- 
Jcius  &  Milllken  and  Wright  &  McElroy,  for 
.appellee. 

NUNN,  J.  I.  N.  Brush  died  testate  in  War- 
ren county,  Ky.,  on  the  15th  day  of  October, 
1909.  His  alleged  will  was  probated  In  the 
-county  court  on  the  16th  day  of  January, 
1906.  Appellant,  the  only  daughter  of  de- 
-ceased,  appealed  from  that  order  to  the  cir- 
cuit court;  and  averred  that  I.  N.  Brush,  her 
father,  at  the  time  the  alleged  will  and  codi- 
.cil  were  alleged  to  have  been  executed  did 
not  have  sufficient  mlud  or  mental  capacity 
to  make  the  will  and  codicil,  and  that  the 
papers  were  procured  to  be  executed  by  the 
undue  Influence  of  the  devisee,  bis  wife.  A 
trial  was  had  In  the  circuit  court,  which  re- 
sulted In  favor  of  the  will.  The  will  appears 
to  have  been  executed  in  the  year  1897,  the 
<»dlcU  in  April,  190a.  By  the  will  he  dis- 
jpoeed  of  property  aggregating,  as  estimated 
by  the  witnesses,  from  $4,500  to  $7,500,  giv- 
ing It  all  to  his  wife,  and  by  the  codicil  he 
willed  his  only  daughter  and  child  $9.  Ap- 
pellant's testimony  tends  to  show  that  she, 
with  her  father  and  mother,  came  to  Bowling 
-Oreen,  Ky.,  from  Canada,  many  years  ago. 
Her  father  was  a  photographer,  and  engaged 
In  the  business  in  the  city  of  Bowling  Oreen. 
She  entered  the  gallery  with  him,  became  a 
good  artist,  and,  on  account  of  her  proficiency 
And  efforts,  succeeded  in  making  most  of  the 
money  taken  In.  Her  mother  died  not  long 
after  arriving  at  Bowling  Green.  Her  father 
<wa8  In  poor  health  when  they  reached  there, 
■and  continued  to  grow  more  feeble  until  be 
moved  to  a  farm.  Soon  after  appellant  mar- 
ried Mr.  Rasdall  her  father  married  his  sec- 
ond wife,  bought  a  farm  with  the  proceeds 
of  two  business  houses  in  the  city  which  the 
-daughter  had  aided  htm  to  acquire  before 
itet  marriage,  and  moved  to  it.  Appellant  in- 
.  produced  some  evidence  as  to  her  father's 


want  of  capacity  to  make  the  will  and  codicil ; 
and  also  evidence  tending  to  show  that  Mrs. 
Brush  procured  the  execution  of  the  will  by 
undue  Influence.  Appellee  introduced  testi- 
mony showing  that  he  bad  good  mental  capac- 
ity at  the  time  be  executed  the  will  and  codi- 
cil, and  ttiat  no  undue  Influence  of  any  kind 
was  used  to  procure  the  execution  of  the  pa- 
pers. 

The  court  gave  four  instructions;  two  on 
the  question  of  mental  capacity  and  two  on 
the  subject  of  undue  influence.  Appellant 
does  not  complain  of  the  instructions  on  un- 
due Influence,  but  contends  that  the  court 
erred  in  the  Instructions  on  the  question  of 
mental  capacity.    They  rend  as  follows: 

"No.  1.  The  court  Instructs  the  ■Jury  that 
If  they  believe  from  the  evidence  that  when 
I.  N.  Brush,  deceased,  signed  the  paper  read 
in  evidence  and  purporting  to  be  bis  will,  of 
date  In  1897,  if  he  did  sign  and  execute  said 
paper,  that  he  then  had  such  mental  capac- 
ity as  to  enable  him  to  know  the  objects 
of  bis  bounty  and  the  character  and  value  of 
bis  estate,  and  to  make  a  rational  survey  of 
his  property  and  dispose  of  it  according  to  a 
fixed  purpose  of  his  own,  then  they  will  find 
for  the  contestee,  Mrs.  Brush,  or  for  the  will, 
unless  they  further  believe  from  the  evidence 
that  when  said  Brush  signed  and  executed 
said  paper,  if  be  did  so,  such  paper  was  the 
result  of  undue  Influence  as  defined,  and  set 
out  in  Instruction  Nos.  S  and  4. 

"No.  2.  Unless  the  jury  believe  from  the 
evidence  that  the  testator,  I.  N.  Brush,  had 
such  mental  capacity  at  the  time  of  the  e.\e- 
cntlon  of  the  paper  offered  as  his  will,  as 
enabled  him  to  know  his  estate,  the  nature, 
the  value,  and  the  extent  thereof,  and  tlie  ob- 
jects of  his  bounty,  and  to  dispose  of  his  es- 
tate according  to  a  fixed  purpose  of  bis  own, 
then  and  in  that  event  they  shall  find  against 
the  will." 

The  language  objected  to  Is  that  part  which 
reads  as  follows:  "That  he  then  had  such 
mental  capacity  as  to  enable  him  to  know  the 
objects  of  bis  bounty  and  the  character  and 
value  of  his  estate,  and  to  make  a  rational 
survey  of  his  property  and  dispose  of  it  ac- 
cording to  a  fixed  purpose  of  his  own."  This 
court  has  In  early  opinions  approved  instruc- 
tions. In  effect,  similar  to  those  given  by  the 
court  In  this  case;  but  has  In  more  recent 
cases  settled  the  definition  of  mental  capacity 
to  be  that  capacity  which  enables  one  of  suffl- 
ciiint  mind  and  memory  to  know  tbe  natural 
objects  of  his  bounty  ond  his  duty  to  them 
and  to  know  his  property  to  make  a  rational 
survey  of  It,  and  to  dispose  of  it  according  to 
a  fixed  purpose  of  his  own.  See  the  cases 
of  McDonald's  Ex'rs,  etc.,  v.  McDonald,  etc.. 
85  S.  W.  1084,  27  Ky.  Law  Rep.  607 ;  Wood- 
ford, etc.,  V.  Buckner,  etc,  68  S.  W.  617,  23 
Ky.  Law  Rep.  627 ;  Lancaster  v.  Lancaster's 
Bx'r,  etc.,  87  S.  W.  1137,  27  Ky.  Law  Rep. 
1127 ;  Wise,  etc.,  v.  Foote,  81  Ky.  10 ;  Murphy's 
Bx'r,  etc.,  V.  Murphy,  etc.,  65  S.  W.  165,  23 
Ky.  Law  Rep.  1460;    Wails,  etc.,  t.  Walls, 
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etc.,  99  S.  W.  969,  80  Ky.  Law  Rep.  948 ;  Brad- 
shaw  V.  Butler,  100  S.  W.  837,  80  Ky.  I-aw 
Rep.  1249.  In  the  case  of  Wise  ▼.  Foote,  su- 
pra. In  speaking  of  testamentary  capacity, 
the  court  said:  "Testable  capacity  does  not 
rise  to  that  high  degree  of  understanding  and 
ability  necessary  to  render  a  person  capable 
of  making  a  contract  where  the  parties  deal 
at  arm's  length,  but  exists  where  the  testa- 
tor has  mind  and  memory  enough  to  under- 
stand that  be  is  selecting  the  persons  wbQm 
he  wishes  to  have  his  property,  and  to  know 
his  property,  and  the  natural  objects  of  his 
bounty,  and  his  duty  to  them  and  the  per- 
sons uiton  whom  the  property  ia  bestowed 
by  the  testamentary  paper  he  signs."  In- 
structions which  do  not  recognize  that  a 
testator  has  natural  objects  of  bis  bounty, 
and  owes  them  a  duty,  disregards,  not  only 
the  principle  laid  down  by  this  court  as  to 
what  constitutes  testamentary  capacit7,  but 
disregards  paternal  instinct. 

The  will  contains  the  following  provision: 
"I  have*  given  to  my  daughter,  heretofore, 
as  much  as  I  can  well  afford  and  therefore, 
give  all  that  I  own  or  may  own  at  my  death 
to  my  wife."  Appellant  testified  that  most 
of  the  money  accumulated  while  she  and  her 
father  were  in  the  photograph  business  was 
procured  by  her  efforts  and  labor.  The  court 
permitted  her  to  testify  that  her  father  had 
not  given  her  anything;  bat  refused  to  al- 
low her  to  testify  that  she  had  not  received 
any  part  of  the  income  from  the  photograph 
business.  The  court  also  refused  to  let  appel- 
lee prove  the  financial  condition  of  appellant 
and  her  husband,  Mr.  Rasdall.  This  was  er- 
ror. The  jury  should  have  been  permitted  to 
hear  this  testimony,  that  they  might  know  of 
the  facts  and  circumstances  surrounding  the 
testator  at  the  time  be  executed  the  will,  that 
they  might  consider  themselves  in  bis  situa- 
tion, and  l>etter  determine  the  state  of  his 
mind,  and  whether  or  not  undue  influence 
was  exercised  over  him  at  the  time  be  exe- 
cuted the  will. 

For  these  reasons,  the  Judgment  of  the  lower 
court  is  reversed,  and  cause  remanded  for 
further  proceedings  consistent  herewith. 


(X)PENHAVBR    v.    COMMONWEALTH. 
(C!ourt  of  Appeals  of  Kentucky.    Oct.  23, 1907.) 
Rape— Assaults  with  Intent  to  Rape. 

Where  one,  finding  a  girl  alone  at  the 
home  of  ber  employer,  acted  so  aa  to  arouse 
her  suspicion,  and,  with  intent  to  have  carnal 
knowledge  of  her,  followed  her  when  she  re- 
treated into  the  house,  advanced  to  within 
three  feet  of  her,  so  frightened  her  that  she 
fled,  calling  for  help,  and  then  pursued  her  for 
some  distance,  he  ia  guilty  of  a  forcible  deten- 
tion, within  Ky.  St.  1903,  {  11.58,  making  it  a 
crime  to  unlawfully  take  or  detain  any  woman 
against  her  will,  with  Intent  to  have  carnal 
knowledge  with  her,  though  he  uaed  no  physical 
force  whatsoever. 

[£U.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Rape,  ft  15-19.] 

Appeal  from  Circuit  Court,  Wayne  County. 
"Not  to  be  ofBcially  reported." 


Perry  Copenhaver  was  convicted  of  a 
crime,  and  appealed.    AfiSrmed. 

T.  A.  Wallace,  for  appellant  N.  B.  Hays, 
Atty.  Gen.,  and  0.  H.  Morris,  for  the  Com- 
monwealth. 

O'REAR,  C.  J.  Appellant  was  convicted  of 
the  crime  of  imlawfully  detaining  a  woman 
against  her  will,  to  have  carnal  knowledge 
of  her  himself.  Section  1158,  Ky.  St  1903. 
The  prosecutrix  was  a  14  year  old  girl.  She 
was  alone  at  the  home  of  her  employer  on 
the  occasion  charged.  Appellant  came  bere, 
ostensibly  on  some  business  Inquiry.  His 
conduct,  on  learning  that  she  was  alone, 
naturally  aroused  her  suspicion.  She  re- 
treated into  the  house,  be  following  against 
ber  protest  He  there  advanced  to  within 
three  feet  of  ber,  with  such  demonstrations 
as  fully  alarmed  her,  when  she  fled,  calling 
for  help.  He  pursued  her  for  some  distance; 
but,  as  persons  appeared  coming  to  her  aid, 
he  fled.  There  were  circumstances  indicat- 
ing that  he  had  the  purpose  charged  In  the 
indictment  The  sole  question  is  whether 
this  act  was  a  forcible  detention,  within  the 
contemplation  of  the  statute?  We  think  it 
was.  The  statute  Is  against  the  taking  or 
detention  of  a  woman,  against  her  will  and 
by  force,  for  the  unlawful  purpose.  To  take 
her  seems  to  imply  something  more  than 
mere  detention.  It  has  been  held  that  to 
lay  hold  upon,  catch,  or  seize  is  to  take, 
within  tills  statute.  Paynter  t.  Commoo- 
wealth,  55  S.  W.  687,  21  Ky.  Law  R^. 
1662.  Then  detention  need  not  unless  it 
means  the  same  thing  as  to  take,  involve  ei- 
ther laying  hold  upon,  catching,  or  seizing. 
If  the  female  were  put  in  sucb  fear  by 
threats  and  show  of  force  as  to  compel  her 
to  stop,  it  would  doubtless  be  held  sufilcient; 
and  it  iias  been  held  that  to  impede  her 
progress  along  the  highway,  by  getting  in 
her  path  and  preventing  her  passage  until 
she  is  forced  off  the  highway,  is  forcible 
detention.  Jones  v.  Commonwealth,  89  S. 
W.  174,  28  Ky.  Law  Rep.  213.  Much  more 
80,  does  it  seem  to  us,  where  the  wrongdoer 
by  his  force  or  nvenace,  exercised  at  sucli 
close  quarters  as  to  be  effective,  forces  bis 
Intended  victim  to  flight  to  save  berself. 

Rape  and  the  attempt  to  commit  rape  were 
each  punishable  at  the  common  law.  But 
as,  in  rape,  the  crime  was  not  complete 
without  the  exercise  of  force,  thereby  over- 
powering the  will  of  the  woman,  and  a 
penetration  as  well,  so,  in  the  crime  of  the 
attempt  to  commit  rape,  the  two  elements  of 
the  Intent  to  commit  the  crime  and  a  direct 
act  done  towards  Its  commission  are  essen- 
tial. 1  Rob.  Cr.  Law,  {  112;  Reagan  v. 
State,  28  Tex.  App.  227,  12  S.  W.  601,  19 
Am.  St  Rep.  833.  But  this  statute  creates 
a  less  offense  than  that  of  rape,  or  attempt 
to  commit  rape.  Evans  v.  Commonwealth, 
79  Ky.  414;  Malone  t.  Commonwealtti,  91 
Ky.  308,  16  S.  W.  856.  The  unlawful  deten- 
tion must  exist  here,  as  in  rape;  but  It  Is 
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not  esBential  to  the  completloii  of  tblB  of- 
fense that  any  covert  act  should  be  done 
evincing  a  determination  to  carnally  know 
the  woman  against  her  wilL  If  she  be  de- 
tained against  her  will,  by  force  (or  fraud, 
either  It  would  seem),  for  the  purpose  of 
knowing  her  carnally,  It  is  not  at  all  es- 
sential. In  order  to  complete  the  offense, 
that  the  defendant  Intended  to  execute  his 
purpose  against  her  will  also.  Unless,  there- 
fore, detention  Is  something  less  than  tak- 
ing, under  this  statute,  the  employment  of 
the  word  will  have  been  In  vala  It  ought 
to  be  given  effect 

We  are  of  opinion  that  the  circuit  court's 
instruction  on  this  polat  was  correct,  reading: 
"It  Is  not  necessary  that  the  defendant 
should  have  used  any  physical  force.  It  Is 
sufficient  if  he  detained  her  against  her 
will,  with  the  intent  to  have  carnal  Imowl- 
edge  with  her  himself." 

Judgment  affirmed. 


KING  V.  CHEATHAM. 
(C!oDrt  of  Appeals  of  Kentacky.    Oct.  2S,  1007.) 

1.  E'ba.uds,  Statuts  of— Intebbst  ih  BxAun 
— SAI.B  OF  Standino  Timbeb. 

A  sale  of  standing  timber,  not  tor  imme- 
diate severance,  is  a  sale  of  an  Interest  in  realty. 
Mid  must,  to  be  obligatory,  be  in  wilting  and 
signed  by  the  party  to  be  charged. 

[Eld.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  28,  Frauds,  Statute  of,  {  117.] 

2.  Same— ElFFECT    of    Statctb— Aotioh    fob 
Bbeach  of  Contbaot— Past  Pebfobicakcie. 

A  suit  to  recover  damages  for  the  breach 
of  a  contract,  signed  by  the  plaintiff,  by  which 
tlie  defendant  sold  the  plaintiff  certain  trees 
standing  on  her  land  and  to  be  severed  in  the 
future,  under  which  the  plaintiff  cut  down  a 
number  of  the  trees,  but  to  which  neither  the 
defendant  nor  her  agent  signed  her  name,  is 
within  the  inhibiUon  of  Ey.  St.  1903,  {  470, 
which  provides  that  no  action  shall  be  brought 
to  charge  a  person  upon  a  contract  for  the 
sale  of  real  estate,  unless  the  contract  be  In 
'writing,  signed  by  the  person  to  be  charged 
therewith,  or  by  her  authorized  agent. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  23,  Frauds,  Statute  of;  {  277i^.] 

Appeal  from  Circuit  Coiu:t,  Henderson 
CJounty. 

"Not  to  be  officially  reported." 

Action  by  J.  B.  King  against  Alice  Cheat- 
bam.  From  a  Judgment  for  defoidant,  plain- 
tiff appeals.    Affirmed. 

Dorsey  &  Stanley  and  Montgomery  Mer- 
rltt,  for  appellant  Teaman  &  Yeaman,  for 
appellee. 

O'RBAR,  O.  J.  Appellant  sues  upon  a  writ- 
ing signed  by  himself  alone.  In  which  he  bound 
blmself  to  buy  from  appellee  certain  trees 
standing  on  her  land,  to  be  severed  In  the 
fnture.  He  charges  that  the  contract  was 
made  on  appellee's  behalf,  by  her  agent  Cun- 
ningham, and  that  she  having  had  no  title  to 
tbe  land  or  timber,  he  lost  his  labor  and  prof- 
It,  having  cut  some  263  trees  before  he  was 
ousted  by  the  owner  of  tbe  true  title.    Th* 


question   is:    Was   appellee   bound   on   the 
paper? 

A  sale  of  standing  timber,  not  for  immedi- 
ate severance,  is  a  sale  of  an  interest  in  real- 
ty, and  must  to  be  obligatory,  be  in  writing 
and  signed  by  the  party  to  be  charged.  Wig- 
gins V.  Jackson,  73  S.  W.  779,  24  Ky.  Law 
Rep.  2189.  As  Mrs.  Cheatham  did  not  sign 
tbe  paper,  and  it  is  not  signed  by  her  agent, 
it  is  not  essential  to  inquire  into  bis  author- 
ity. Under  the  statute  of  frauds  (section  470, 
Ky.  St  1903)  such  contract  or  some  memo- 
randum or  note  thereof,  must  be  in  writing, 
and  signed  by  the  party  to  be  charged  there- 
with, or  by  his  authorized  agent.  The  party 
"to  be  bound"  is  the  party  sued,  or  him 
against  whom  it  is  sought  to  enforce  tbe  con- 
tract It  is  to  be  observed  that  such  con- 
tracts are  not  necessarily  void,  In  a  correct 
use  of  the  term.  They  are  voidable  on  be- 
half of  the  party  to  be  bound  thereon  only. 
Harrow  v.  Johnson,  3  Mete.  578 ;  Newman  v. 
Sanders,  7  Ky.  Law  Rep.  294.  The  statute 
merely  withholds  a  right  of  action  upon  them 
as  against  the  party  who  has  not  signed  them. 
The  prohibition  of  the  statute  must  reach 
the  spirit  of  its  purpose.  As  a  suit  to  re- 
cover damages  for  tbe  breach  of  such  a  con- 
tract would  be  an  indirect  enforcement  such 
actions  are  held  to  be  within  the  Inhibition 
of  the  statute.  McCampbell  v.  McCampbell, 
5  Lltt  92,  15  Am.  Dec.  48 ;  Bromley  v.  Broy- 
les,  58  S.  W.  984.  Nor  does  part  performance 
of  the  party  signing  affect  the  matter.  Hun- 
ter V.  Slmrall,  6  Lltt.  02 ;  Bambell  v.  Hamil- 
ton, 8  Dana,  501 ;  Montague  v.  Oamett  3 
Bush,  297 ;  Mannen  v.  Bradberry,  81  Ky.  163 ; 
Graves  Co.  Water  Co.  v.  LIgon,  112  Ky.  775, 
66  S.  W.  725. 

Although  the  purchase  money  paid  on  such 
contract  may  be  recovered  If  the  party  not 
bound  refuse  to  execute  it  that  is  not  In 
any  sense  an  action  upon  the  contract,  but 
is  for  money  had  and  received  for  which 
the  consideration  has  failed,  and  for  which 
the  law  implies  a  promise  to  repay.  But 
nothing  was  paid  by  appellant  as  consider- 
ation on  this  contract  A  suit  was  brought 
In  appellee's  name  against  appellant  upon 
the  contract  It  was  dismissed  without  prej- 
udice by  the  attorney  representing  her.  It 
is  claimed  this  is  a  ratification  by  her,  or 
on  her  behalf,  of  the  contract  If  the  peti- 
tion had  been  signed  by  her,  or  by  an  attor- 
ney authorized  by  her  to  sign  It  that  would 
have  been  a  timely  and  sufficient  execution 
by  her  of  a  memorandum  to  have  bound  her 
upon  the  contract  Chrlstensen  v.  Wooley, 
41  Mo.  App.  53;  Porter  v.  Wormser,  94  N. 
T.  431.  Appellant  failed  to  show  that  the 
suit  was  brought  by  appellee's  authority.  On 
the  contrary,  it  was  shown  that  it  was 
brought  without  her  authority  or  knowledge. 

In  this  view  of  the  case,  it  becomes  unnec- 
essary to  discuss  other  points  raised  in  the 
briefs. 

Judgment  affirmed. 
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LOUISVILLB  &  N.  R.  CO.  v.  PAYNE. 
(Court  of  Appeals  of  Kentucky.    Oct.  23,  1907.) 

1.    CaB'RIEBS  —  INJUBIES       to       PASSENaEBA  — 

Questions  roa  Juky. 

Id  an  action  against  a  railroad  company 
for  injuries  sustained  in  alighting  from  a  train 
on  tlie  side  opposite  tlie  platform,  eyidence  ex- 
amined, and  held  sufficient,  under  the  scintilla 
doctrine,  to  talce  the  case  to  the  jury. 

VEA.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  {  1322.] 

■2.  Same— CoNTRiBUTOBT   Neglioence— Leav- 
ing Conveyance. 

Where  a  railroad  company  provides  a  plat- 
form for  the  use  of  passengers  In  getting  on 
and  off  its  trains,  it  will  not  be  liable  for  in- 
juries sustained  by  one  in  alighting  from  a 
train  on  the  side  opposite  the  platform,  where 
it  appears  that  he  knew,  or  by  diligence  could 
have  known,  of  the  platform,  and  that,  had  he 
stepped  off  upon  it,  be  would  not  have  been 
injured. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  {  1300.] 

S.  Same— Intoxication. 

Where  an  intoxicated  man  was  injured  in 
alighting  from  a  train  on  the  side  opposite  the 
station  platform,  and  the  evidence  shows  that 
an  ordiuarily  prudent  and  sober  person  would 
not  have  been  injured  under  like  circumstances, 
the  company  is  not  liable  for  the  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  0,  Carriers,  {  1390.] 

Appeal  from  Circuit  Court,  Marlon  County. 

"Not  to  be  officially  reported." 

Actiou  by  Thomas  V.  Payne  against  the 
Lioulsville  ft  Nashville  Railroad  Company. 
From  a  judgment  for  plalntitf,  defendant 
appeals.    Reversed  and  remanded. 

William  C.  McChord,  William  W.  Spauld- 
ing,  and  Benjamin  D.  Warfield,  for  appellant 
Hugh  P.  Cooper,  for  appellee. 


CARROLLt,  J.  Appellee's  band  was  crush- 
ed by  one  of  appellant's  passenger  trains  at 
Lebanon,  Ky.,  and  to  recover  damages  for 
the  Injury  thus  received  he  brought  this  ac- 
tion. The  jury  awarded  him  |1,500.  Judg- 
ment being  rendered  against  It  for  this 
amount,  a  reversal  of  the  judgment  Is  asked 
for  reasons  thut  will  be  noticed  In  the  course 
'Of  the  opinion. 

Appellee  purchased  a  ticket  from  I/)uis- 
vllle  to  New  Haven,  a  station  between  Louis- 
ville and  Lebanon,  Ky.,  but,  before  reaching 
New  Haven,  decided  to  go  to  Lebanon,  which 
'he  did  on  the  train  that  arrived  there  about 
11  o'clock  p.  m.  For  a  part  of  the  way  he 
occupied  a  seat  in  the  smoking  car,  but,  the 
-smoke  being  offensive,  he  went  out  on  the 
platform  and  remained  there  until  the  train 
reached  Lebanon.  The  passenger  depot  at 
Lebanon  is  on  the  north  side  of  the  track — 
the  freight  depot  being  on  the  sonth  side — 
and  there  is  no  complaint  that  the  passenger 
depot  was  not  suitably  equipped  for  receiv- 
ing and  discharging  passengers.  The  train 
appellant  was  riding  on  stopped  at  the  pas- 
senger depot  at  the  usual  place,  and  the 
trainmen  alighted  on  the  passenger  side  for 
the  ptupose  of  assisting  the  passengers  and 


performing  other  duties  connected  with  the 
train.  Appellee  testifies  that,  as  the  train 
approached  Lebanon,  the  station  was  called 
out,  and  that  after  the  train  stopped  at  the 
station  to  permit  passengers  to  get  off,  and 
while  he  was  in  the  act  of  alighting  on  the 
side  opposite  the  passenger  station.  It  sud- 
denly and  with  a  considerable  jerk  started, 
going  a  few  feet,  throwing  him  with  such 
force  to  the  ground  as  to  render  him  un- 
conscious, and  that,  while  In  that  condition. 
In  some  way  unaccounted  for  In  the  evidence 
his  hand  got  under  the  wheel,  and  when  the 
train  started  from  Lebanon  on  Its  journey 
his  Angers  were  run  over  and  crashed,  ren- 
dering their  amputation  necessary;  appel- 
lee not  recovering  consciousness  until  the 
train  had  gone  some  little  distance.  The  only 
act  of  negligence  complained  of  consists  In 
the  sudden  starting  of  the  train  after  It  had 
stopped  to  discharge  and  receive  passengers, 
and  before  they  bad  a  reasonable  time  to 
alight.  Why  appellee  did  not  leave  the  train 
on  the  side  where  the  passenger  depot  was 
situated  does  not  satisfactorily  appear,  nor 
Is  It  clearly  shown  that  he  knew  which  side 
of  the  train  the  passenger  station  was  on, 
although  no  good  reason  is  assigned  for  his 
Ignorance  in  this  respect  or  for  his  alighting 
from  the  train  on  the  opposite  side  from 
the  station.  A  number  of  witnesses  testified 
that  appellee  was  very  drunk,  although  he 
says  he  was  entirely  sober.  His  evidence 
that  the  train  suddenly  started  and  pulled 
up  a  few  feet  after  it  had  stopped  to  dis- 
charge passengers  is  only  supported  by  the 
testimony  of  one  other  witness,  who  admits 
that  he  was  considerably  under  the  Influence 
of  liquor,  and  who  accompanied  appellee 
from  Louisville.  All  of  the  train  employes 
and  several  other  persons  on  the  train  and 
about  the  depot,  say  that  after  stopping  It 
did  not  start  until  It  left  on  its  journey. 

It  Is  earnestly  Insisted  that  the  motion  for 
a  peremptory  instruction  should  have  been 
sustained,  and  that  the  verdict  Is  flagrantly 
against  the  evidence,  and  for  these  reasons 
the  judgment  should  be  reversed.  Under  the 
rale  prevailing  In  this  state,  known  as  the 
"scintilla  doctrine,"  there  was  sufficient  evi- 
dence to  take  the  case  to  the  jury.  There 
can  be  no  question  that  a  decided  preponder- 
ance of  the  evidence  supports  the  conclusion 
that  after  the  train  stopped.  It  did  not  again 
start  or  move  until  its  final  departure;  but, 
in  view  of  the  fact  that  the  case  must  be  re- 
versed for.  other  reasons  and  It  Is  probable 
there  will  be  another  trial,  we  do  not  deem  It 
necessary  or  projier  to  express  an  opinion 
upon  the  point  whether  or  not  the  verdict  la 
flagrantly  against  the  evidence. 

The  appellant  offered  the  two  following  In- 
stractions,  which  were  refused: 

"The  court  Instructs  the  jury  that  if  the 
defendant  had  prepared  on  the  side  of  the 
track  opposite  that  on  which  the  plaintiff  at- 
tempted to  leave  the  train  a  platform  for  the 
use  of  passengers  In  leaving  the  train,  and 
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the  plaintiff  knew,  or  by  the  exercise  of  rea- 
sonable diligence  could  haTe  known,  of  said 
platform,  and  plaintiff  voluntarily  attempted 
to  leave  the  train  where  there  was  no  plat- 
form, and  thereby  increased  the  danger  of 
injury  to  himself  in  leaving  the  train,  and 
if  the  Jury  believe  from  the  evidence  that.  If 
the  plaintiff  attempted  to  get  off  the  train 
on  the  side  where  the  platform  was,  he  would 
not  have  been  injured,  then  they  should  find 
for  the  defendant." 

"The  court  instructs  the  Jury  that  If  they 
believe  from  the  evidence  that  at  the  time 
plaintiff  was  Injured  be  was  intoxicated, 
and  by  reason  of  such  condition  he  failed  to 
exercise  such  care  for  his  safety  as  might 
be  ordinarily  expected  of  a  sober  person  of 
ordinary  prudence  situated  as  plaintiff  was 
at  the  time  of  the  Injury,  and  but  for  such 
failure  plaintiff  wojild  not  have  been  in- 
jured, or  If  they  believe  from  the  evidence 
that  an  ordinarily  prudent  and  sober  person 
would  not  have  been  Injured  under  similar 
circumstances,  they  should  find  for  the  de- 
fendant" 

Both  of  these  Instructions,  under  the  facts 
of  this  case,  should  have  been  given.  When 
a  railroad  company  has  prepared  for  the  ac- 
commodation of  passengers  a  sufficient  and 
reasonably  safe  depot  and  platform  at  which 
trains  stop  for  the  purpose  of  receiving  and 
discharging  passengers,  it  is  ordinarily  the 
duty  of  passengers  In  leaving  or  getting  on 
the  train  to  do  so  from  and  at  the  passenger 
platform,  if  the  train  stops  there  for  the  pur- 
pose of  permitting  them  to  do  so;  and,  when 
a  passenger  attempts  to  and  does  alight  from 
a  train  on  the  opposite  side  from  the  depot, 
iie  will  be  deemed  to  have  assumed  the  in- 
creased risk  attending  bis  careless  or  negli- 
gent acts,  unless  exceptional  circumstances 
authorized  bis  conduct,  and,  when  this  Issue 
Is  made,  It  Is  proper  to  submit  It  to  the  Jury. 
In  Hutchinson  on  Carriers,  {  1184,  the  rule 
la  thus  stated:  "If  the  railroad  company  has 
provided  a  suitable  platform  on  one  side  of 
Its  track  for  the  convenience  and  safety  of 
Its  passengers  In  alighting  from  its  trains, 
the  passenger  will  be  chargeable  with  negli- 
gence. If,  without  any  necessity  for  so  doing, 
he  leaves  the  train  on  the  opposite  aide,  where 
no  snch  provision  has  been  made;  and.  If  In- 
Jury  should  result  to  him  while  so  leaving 
tbe  train,  it  would  be  attributed  to  his  own 
Imprudence  In  falling  to  avail  himself  of  the 
means  provided."  In  Thompson  on  Negli- 
gence. {  3046,  it  la  said:  "As  a  general  rule, 
a  passenger  who  elects  to  get  off  on  the 
■wrong  side  of  a  train,  when  he  either  knows 
or  has  reasonable  opportunity  of  discovering 
which  la  the  proper  side  on  which  to  alight, 
takes  upon  himself  the  risks  of  any  Injury 
which  may  happen  to  him  In 'consequence  of 
bis  10  alighting,  not  imputable  to  the  subse- 
<iuent  negligence  or  misconduct  of  the  serr- 
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ants  after  discovering  his  exposul  situation." 
In  L.  ft  N.  R.  Go.  v.  Blcketts,  93  Ky.  119, 
19  S.  W.  182,  Id.,  98  Ky.  47,  27  S.  W.  860, 
Id.,  87  S.  W.  952,  18  Ky.  Law  Rep.  687, 
and  Id.,  52  S.  W.  939,  21  Ky.  Law  Rep, 
6C2,  the  role  announced  In  the  foregoing  au- 
thorities is  approved;  although,  of  course, 
to  this  general  rule  there  are  many  excep- 
tions, not  here  necessary  to  note  as  they  are 
not  applicable  to  the  facta  of  this  case.  In 
respect  to  the  intoxication  of  a  passenger 
as  affecting  his  right  of  recovery,  the  rule 
is  thus  stated  In  Hutchinson  on  Carriers, 
§  1230:  "Intoxication  does  not  per  se  con- 
stitute contributory  negligence,  but  Is  a  mat- 
ter to  be  taken  Into  consideration  as  bearing 
on  the  question  whether  tbe  passenger  has 
by  his  own  conduct  brought  the  injury  upon 
himself.  The  law  exacts  from  one  who  Is 
voluntarily  Intoxicated  the  same  degree  of 
care  and  caution  in  avoiding  an  exposure 
of  his  person  to  danger  as  It  exacts  from  a 
sober  person  of  ordinary  prudence  under 
like  circumstances.  If  Intoxication  renders 
tbe  passenger  Indifferent  or  reckless,  and 
In  consequence  he  falls  to  exercise  ordinary 
care  to  protect  himself  from  danger,  and  Is 
Injured,  it  will  be  no  excuse  to  blm  that  his 
failure  to  do  so  was  superinduced  by  a  state 
of  Intoxication.  Where,  therefore,  the  neg- 
ligence of  the  carrier  has  been  such  as  would 
not  In  all  probability  have  occasioned  the 
Injury  to  a  sober  man,  or  snch  that  a  sober 
man  would  have  easily  escaped  the  conse- 
quences, the  presumption  will  be  that  the 
passenger  met  with  It  as  the  consequences 
of  bis  condition.  In  which  event  he  will  be 
without  remedy  against  the  carrier;  but,  if 
It  could  be  shown  that  the  accident  would 
have  occurred  with  the  same  consequence  If 
the  passenger  had  been  sober,  or  that  his 
inebriated  condition  was  not  the  proximate 
cause,  and  was  not  the  reason  why  he  did 
not  escape  from  the  danger  into  which  the 
negligence  of  the  carrier  had  brought  him, 
the  mere  fact  that  he  was  at  the  time  In- 
toxicated would  not  deprive  him  of  his  right 
to  recover."  To  the  same  effect  Is  Thompson 
on  Negligence,  i  840.  The  rule  In  this  state 
upon  this  point  Is  that  Intoxication  does  not 
affect  the  right  of  the  injured  party  to  re- 
cover unless  by  reason  of  his  Intoxication  he 
fails  to  exercise  such  attention  and  care  for 
his  own  safety  as  might  be  usually  expected 
of  a  sober  person  of  ordinary  prudence  un- 
der like  circumstances.  City  of  Covington 
V.  Lee,  89  S.  W.  493,  28  Ky.  I>aw  Rep.  492, 
2  L.  R.  A.  (N.  S.)  481;  Illinois  Central  R. 
Co.  V.  Proctor,  89  S.  W.  714,  28  Ky.  Law 
Rep.  698;  L.  ft  N.  R.  Co.  v.  Cummins' 
Adm'r,  111  Ky.  838,  63  8.  W.  594. 

For  the  error  In  refusing  to  submit  the 
Instructions  offered,  the  Judgment  Is  revers- 
ed, with  directions  for  a  new  trial  consistent 
with  this  opimoa. 
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"VimBRHifS  ADM'R  t.  WARREN  et  al.* 
(C!ourt  of  Appeals  of  Kentucky.    Oct.  15,  1907.) 
HoMESTKAD— Right   of   Widow   and   Chu.- 

Under  Ky.  St  1903,  i  1707,  providing  that 
a  homestead  shall  be  for  the  use  of  the  widow, 
so  long  as  she  occupies  it,  and  of  the  unmar- 
ried children  of  the  deceased  husband  till  the 
youngest  is  of  age,  but  said  land  may  be  sold, 
subject  to  the  riglit  of  the  widow  and  children, 
if  necessary  to  pay  decedent's  debts,  the  widow 
and  children  are  entitled  to  such  homestead  as 
deceased,  if  living,  could  have  claimed  under 
sections  1702,  1703,  1705,  so  that,  the  homestead 
right  being  in  indivisible  property  of  greater 
value  than  $1,000,  the  whole  property  may  be 
■old  for  decedent's  debte,  and  $1,000  of  the 
proceeds  be  set  aside  for  the  use  of  the  widow 
and  children  for  such  time  a*  they  would  be 
entitled  to  use  of  a  homestead. 

[EA.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Homestead,  {  382.] 

Appeal  from  Circuit  Coart,  Hardin  County. 

"To  be  officially  reported." 

Action  by  Charles  T.  Warren's  administra- 
tor against  Nannie  Warren  and  others.  From 
an  adverse  Judgment,  plaintiff  appeals.  .Re- 
versed, with  directiona 

D.  M.  Cooper  and  S.  H.  Bush,  for  appel- 
lant   James  C.  Poston,  for  appellees. 

CARROLL,  J.  Charles  T.  Warren  died, 
leaving  surviving  him  a  widow  and  Infant 
children.  At  the  time  of  his  death,  be  owned 
a  house  and  lot  occupied  as  a  homestead,  and 
worth  about  $3,500.  It  was  not  susceptible 
of  division.  This  action  was  brought  by  his 
administrator  to  settle  the  estate  of  Warren, 
which  was  insolvent ;  and  be  asked  that  the 
house  and  lot  be  sold,  and,  after  setting  apart 
$1,000  as  a  homestead  right  to  the  widow 
and  children,  the  remainder  of  the  proceeds 
be  applied  to  the  payment  of  the  debts  due 
by  the  estate.  The  widow  and  children  in- 
sisted that  under  the  statute,  they  had  a 
right  to  occupy  the  homestead,  and  that  it 
could  only  be  sold  subject  to  their  right  of 
occupancy.  The  court  adopted  this  view,  and 
adjudged  "the  defendant  Nannie  Warren, 
widow  of  Charles  T.  Warren,  deceased,  and 
their  unmarried  infant  children,  are  entitled 
to  the  use  and  Joint  occupancy  of  said  prop- 
erty as  a  homestead  during  the  life  of  said 
widow  and  until  the  youngest  unmarried 
child  of  said  Nannie  and  Charles  T.  Warren 
arrive  at  the  age  of  21  years,  and  that  said 
property  is  Indivisible,  and  the  master  com- 
missioner is  hereby  ordered  and  directed  to 
make  the  sale  of  the  same  subject  to  the 
atjove-mentloned  rights  of  the  widow  and  in- 
fant children."  From  this  Judgment,  the  ad- 
ministrator and  creditors  prosecute  this  ap- 
peaL 

Section  1702  of  the  Kentucky  Statutes  of 
1903  provides,  in  part,  that  "there  shall  be 
exempt  from  sale  under  execution,  attach- 
ment or  Judgment,  except  to  forclose  a  mort- 
gage given  by  the  owner  of  the  homestead  or 
for  purchase  money  due  therefor,  so  much 

•For  extended  opinion,  see  IM  B.  W.  1199. 


land  including  the  dwelling  house  and  appur-. 
tenances  owned  by  debtors,  who  are  actual 
bona  fide  house-keepers  -with  a  family  resi- 
dent in  this  commonwealth,  as  shall  not  ex- 
ceed In  value  one  thousand  dollars."  Section 
1703:  "Before  a  sale  under  execution,  at- 
tachment or  Judgment  of  land  occupied  as  a 
homestead,  the  officer  In  whose  hands  the 
writ  or  Judgment  may  be  shall  cause  such 
part  thereof  which  may  be  selected  by  the  de- 
fendant as  shall  not  exceed  In  value  one 
thousand  dollars  to  be  valued  under  oath  and 
set  apart  to  him  by  two  disinterested  house- 
keepers of  the  county."  Section  1705: 
"Where  the  defendant  In  the  execution,  at- 
tachment or  action  owns  real  estate  which  is 
levied  on,  or  sought  to  be  subjected  to  the 
payment  of  any  debt  or  liability,  and  the 
same  in  the  opinlcn  of  the  appraisers  Is  of 
greater  value  than  one  thousand  dollars,  and 
indivisible  without  great  diminution  of  Its 
value,  then  the  same  shall  be  sold  under  exe- 
cution, attachment  or  Judgment  and  one  thou- 
sand dollars  of  the  money  arising  from  the 
sale  shall  be  paid  to  the  defendant  to  enable 
him  to  purchase  another  homestead."  Sec- 
tion 1707 :  "A  homestead  shall  be  for  the  use 
of  the  widow  so  long  as  she  occupies  the 
same;  and  the  unmarried  children  of  the 
husband  shall  be  entitled  to  a  Joint  occupan- 
cy with  her  until  the  youngest  unmarried 
child  arrives  at  full  age ;  but  the  termination 
of  the  widow's  occupancy  shall  not  affect  the 
right  of  the  children,  but  said  land  may  be 
sold  subject  to  the  right  of  said  widow  and 
children  if  a  sale  is  necessary  to  pay  the 
debts  of  the  husband." 

The  first  Inquiry  that  naturally  suggests  it- 
self is :  What  right  or  Interest  did  the  wid- 
ow and  children  take  under  section  1707? 
Manifestly  all  they  are  entitled  to  Is  the 
homestead  that  the  husband  could  claim  if 
living.  If  the  husband  had  a  homestead,  up- 
on his  death  his  widow  and  unmarried  Infant 
children  are  allowed  the  use  of  it  They  are 
not  entitled  to  the  use  of  $3,000  or  $is,000 
worth  of  property  as  a  homestead,  or  any 
property  exceeding  in  value  $1,000.  When 
$1,000  has  been  set  apart  to  them  for  use  and 
occupancy,  they  have  received  the  full  home- 
stead right  contemplated  by  the  statute.  In 
every  section  of  the  statute  speaking  of  It, 
the  homestead  Is  limited  to  $1,000.  Nowhere 
do  we  find  any  Intimation  that  either  the 
husband  or  widow  or  children  are  entitled  to 
claim  as  a  homestead  property  of  greater 
value.  It  would  be  giving  the  statute  a  most 
unreasonable  construction  to  hold  that,  al- 
though the  husband  could  only  claim  property 
of  the  value  of  $1,000  for  a  homestead,  that 
Immediately  npdn  his  death  his  widow  might 
be  entitled  to  hold  property  of  the  value  of 
$10,000  as  a  homestead.  If  the  position  main- 
tained by  counsel  for  appellee  Is  correct,  there 
Is  no  limit  upon  the  value  of  Indivisible  prop- 
erty that  the  widow  may  hold  as  a  homestead. 
If  the  husband  at  the  time  of  bis  death  occu- 
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pled  as  a  homestead  a  house  worth  110,000,  his 
widow  and  children,  according  to  his  argu- 
ment, could  hold  the  whole  of  It  against  his 
creditors  as  long  as  the  widow  occupied  the 
same,  or  until  the  youngest  unmarried  child 
arriyed  at  full  age,  notwithstanding  the  fact 
that  the  estate  was  Insolvent  and  the  property 
In  excess  of  $1,000  necessary  to  pay  the  debts. 
As  the  widow  and  unmarried  Infant  children 
only  take  the  homestead  the  husband  was  en- 
titled to,  It  comes  to  them  In  respect  to  Its 
value  subject  to  the  conditions  that  attached 
to  It  before  the  death  of  the  owner.  If,  during 
his  life,  he  has  a  homestead  right  In  Indivisi- 
ble property  of  the  value  of  more  than  $1,000, 
the  whole  of  the  property  Is  subject  to  sale 
under  execution,  attachment,  or  Judgment, 
and  out  of  the  proceeds  there  must  be  paid  to 
him  $1,000.  If  be  dies  the  owner  of  a  home- 
stead In  this  Indivisible  property  that  Is 
worth  more  than  $1,000,  then  the  whole  of 
the  property  may  be  sold  under  execution,  at- 
tachment or  Judgment,  and  $1,000  of  the  pro- 
ceeds must  be  set  apart  for  the  use  of  the 
widow  and  the  unmarried  Infant  children. 
This  $1,000  may  be  invested  by  order  of  court, 
or  It  may  be  loaned.  In  either  event,  the 
widow  and  children  have  the  right  In  the 
property  or  Its  proceeds  given  by  section  1707 
and  the  creditors  of  the  husband  If  the  $1,000 
Is  Invested  In  property  may  sell  the  same 
subject  to  the  right  of  the  widow  and  chil- 
dren. If  not  invested,  the  $1,000  must  be  so 
protected  by  the  court  as  that  the  creditors 
of  the  husband  may  secure  the  same  after  the 
right  of  the  widow  and  children  In  the  In- 
come derived  therefrom  has  been  extinguish- 
ed. The  suggestion  In  Sansberry  v.  SImms, 
79  Ey.  527,  apparently  In  conflict  with  the 
views  herein  expressed,  must  be  considered 
as  dictum,  not  necessary  to  a  decision  of  the 
question  before  the  court 

Wherefore  the  Judgment  of  the  lower  court 
Is  reversed,  with  directions  to  enter  a  Judg^ 
ment  In  conformity  with  this  opinion. 


HAZDLBIOO,  County  Jndge,  et  aL  t.  DOUG- 
LASS et  Rl. 

(Court  of  Appeals  of  Kentucky.    Oct  17,  1907.) 

L  OBimRAii  Law  —  App8ai<— SrpKBSSDKAS — 

OPKBATIOR    A.ND    EiFFBOT. 

Cr.  Code  Prac.  {  348,  provides  that  an 
appeal  in  a  prosecution  for  a  misdemeanor, 
must  be  prayed  during  the  term  at  which  the 
judgment  is  rendered,  and  shall  be  granted  on 
condition  that  the  record  be  lodged  with  the 
clerk  of  the  Court  of  Appeals  within  60  davs 
after  Judgment.  Section  349  provides  that  the 
appeal  shall  not  suspend  the  execution  of  the 
Juogment  unless  defendant  execute  before  the 
cleric  of  the  circuit  court  a  Irand  for  the  pay- 
ment I'  ^e  judgment  be  affirmed,  of  the  fine 
and  coats,  and  cause  the  same  to  copied  into 
the  tianacrlpt  on  which  being  lodged  with  the 
clerk  of  the  Court  of  Appeals  he  shall  issue  a 
certificate  that  execution  of  the  judgment  Is 
mspended.  Beld,  that  the  judgment  appealed 
from  was  suspended  on  the  execution  of  the 
bond,  and  not  only  from  the  time  of  filing  the 


transcript  with  the  clerk  of  the  Court  of  Ap- 
I>eais  and  issuance  of  his  certificate. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  H  2731,  2732.] 

2.  Sake. 

Const  {  227,  provides  that  the  Judges  of 
the  county  court  justices  of  the  peace,  and 
other  officers  named  shall  be  subject  to  indict- 
ment for  malfeasance  in  office  or  willful  neg- 
lect, and,  on  conviction,  that  their  respective 
offices  shall  become  vacant  but  that  any  such 
officer  shall  have  the  right  to  appeal  to  the 
Court  of  Appeals.  Ky.  St  1903,  §  3748,  en- 
acted in  pursuance  of  section  227,  provides  that 
any  such  officer  on  conviction  shall  be  fined 
as  therein  prescribed,  and  that  the  office  held 
by  him  shall  become  vacant  but  that  he  may 
appeal  to  a  Court  of  Appeals.  Held,  that 
where,  on  conviction  of  a  member  of  the  fiscal 
court  of  nuilfeasance  in  office  and  judgment  en- 
tered imposing  a  fine  and  declaring  his  office 
vacant,  he  appealed,  and  executed  a  supersede- 
as tx>nd,  the  operation  of  the  judgment  was 
thereby  suspended,  both  as  to  the  fine  and  the 
vacation  of  his  office,  and  that  pending  appeal, 
he  was  entitled  to  perform  the  duties  of  his 
office. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  {  2732.] 

Appeal  from  Circuit  Court  Montgomery 
County. 

"To  be  officially  reported." 

Action  by  T.  J.  Douglass  and  others  against 
A.  A.  Hazelrigg,  County  Judge,  and  others,  to 
require  him  to  permit  plaintiff  to  qualify  as 
road  supervisor,  and  accept  his  bond.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Beversed. 

C.  C.  Turner  and  J.  H.  Hazelrigg,  for  ap- 
pellants. W.  B.  White,  Lewis  Apperson,  and 
Prewitt  &  Senft,  for  appellees. 

CARBOLLi  J.  The  principal  question  In- 
volved In  this  case  Is  whether  or  not  a  pub- 
lic officer  who  has  been  indicted  and  convict- 
ed of  malfeasance  In  office,  and  a  Judgment 
entered  upon  the  verdict  declaring  his  office 
vacant  may  suspend  the  operation  of  the 
Judgment  by  an  appeal  and  execution  of  a 
supersedeas  bond,  whereby  pending  the  ap- 
peal he  may  perform  the  duties  of  the  office. 
The  question  comes  up  In  this  way:  The 
fiscal  court  of  Montgomery  county  Is  com- 
posed of  the  county  Judge  and  six  Justices; 
thus  making  it  necessary  that  four  of  the 
court  if  ail  the  members  are  present,  shall 
vote  In  favor  of  a  proposition  before  It  car- 
ries. On  September  22,  1006,  three  of  the 
members  of  the  fiscal  court  were  tried  before 
a  Jury  and  convinced  of  malfeasance  in  of- 
fice; a  fine  of  $350  being  assessed  against 
each  of  them,  except  one  who  was  fined  $100. 
The  Judgment  entered  upon  the  verdict,  In 
addition  to  Imposing  the  penalty  fixed  by  the 
jury,  adjudged  that  "the  offices  held  by  said 
defendants  be,  and  they  are  here,  declared  to 
be  forfeited  and  vacant  to  all  of  which  the 
defendants  each  object  and  except  and  pray 
an  appeal  to  the  Court  of  Api>eals,  which  is 
granted."  On  the  same  day  each  of  them 
executed  a  sufficient  appeal  bond  before  the 
clerk  of  the  circuit  court     On  October  6th 
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an  election  was  held  by  the  fiscal  court  for 
the  purpose  of  electing  a  road  superrtsor. 
All  the  members  of  the  court,  Including  those 
who  had  been  oonvicted,  were  present  The 
three  conTicted  Justices  and  the  county  judge 
declined  to  vote  for  appellee  Douglass,  who 
was  a  candidate,  but  he  received  the  Totes 
of  the  other  three  members  of  the  court  If 
the  Justices  convicted  had  a  right  to  partici- 
pate In  his  election,  he  did  not  receive  the 
votes  of  a  majority  of  the  court  who  were 
present  and  was  not  elected.  If  the  convict- 
ed members  were  not  entitled  to  vote,  then 
the  other  three  and  the  county  Judge  con- 
stituted a  quorum,  and,  having  received  the 
votes  of  three,  he  was  elected.  AfterwtCrds 
the  county  Judge  refused  to  permit  Douglass 
to  qualify  as  supervisor,  upon  the  ground  that, 
as  all  the  members  of  the  court  were  pres- 
ent and  entitled  to  vote,  he  did  not  receive 
the  vote  of  a  majority,  and  hence  was  not 
entitled  to  the  office.  Thereupon  Douglass 
brought  this  action  against  the  appellant, 
who  was  county  Judge,  to  require  him  to  ac> 
cept  his  bond.  The  lower  court  held  that 
Douglass  was  legally  elected,  and  directed 
the  county  Judge  to  permit  him  to  qualify. 
From  that  Judgment,  the  county  Judge  prose- 
cutes this  appeal. 

Preliminary  to  the  main  question,  the  point 
Is  raised  that  although  It  may  be  conceded 
that,  if  the  convicted  Justices  had  perfected 
their  supersedeas  bond  previous  to  the  time 
the  court  met  for  the  purpose  of  electing  a 
supervisor,  and  have  thus  suspended  the 
Judgment  removing  them  from  office,  yet,  as 
they  had  failed  to  i)erfect  the  appeal  so-  as 
to  authorize  the  issual  of  a  supersedeas,  the 
Judgment  of  the  circuit  court  stood  in  full 
force  and  effect  against  them.  Cr.  Code 
Prac.  {  348,  provides  that  In  cases  of  this 
character  "the  appeal  must  be  prayed  during 
the  term  at  which  the  Judgment  is  rendered 
and  shall  be  granted  upon  the  condition  that 
the  record  be  lodged  in  the  clerk's  office  of 
the  Ckiurt  of  Appeals  within  sixty  days  after 
the  Judgment"  Section  349  reads:  "The 
appeal  shall  not  suspend  the  execution  of  the 
Judgment  unless  the  defendant  cause  to  be 
executed  before  the  clerk  of  the  circuit  court 
a  covenant  by  good  surety  to  be  approved  by 
said  clerk  for  the  payment  In  case  the  Judg- 
ment be  affirmed  of  the  fine  and  costs  of  the 
appeal  and  all  damages  thereon  •  •  •  and 
cause  said  covenant  to  be  copied  into  the 
transcript  upon  which  being  lodged  with  the 
clerk  of  the  Court  of  Appeals  he  shall  Issue 
a  certificate  that  execution  of  the  Judgment 
Is  suspended."  The  Justices  upon  the  day  the 
Judgment  was  entered  executed  In  the  man- 
ner provided  In  section  349  the  bond  men- 
tioned in  that  section;  but,  the  clerk  being 
unable  to  prepare  the  transcript  It  was  not 
filed  In  the  office  of  the  clerk  of  the  Court 
of  Appeals  until  October  19th,  on  which  day 
he  Issued  the  certificate  In  conformity  to  this 
section. 

It  is  the  contention  of  appellea  that;  under 


these  Code  provisions,  the  Judgment  in  mis- 
demeanor cases  Is  not  suspended  by  the  exe- 
cution of  a  bond,  nor  until  the  transcript  baa 
been  lodged  with  the  clerk  of  the  Court  of 
Appeals,  and  he  has  Issued  his  certificate. 
In  this  petition  we  cannot  concur.  The  Code 
allows  the  defendant  to  prosecute  an  appeal. 
It  provides  bow  it  shall  be  done,  and  declares 
that  "the  appeal  shall  not  suspend  the  execu- 
tion of  the  Judgment  nnless  the  defendant 
cause  to  be  executed  before  the  clerk  of  the 
circuit  court  a  covenant  by  good  surety,"  con- 
ditioned that  the  Judgment  shall  be  paid  In 
case  it  is  affirmed.  The  execution  of  this 
bond  suspends  the  execution  of  the  Judgment 
provided  the  record  is  lodged  with  the  clerk 
of  the  Court  of  Appeals  within  60  days  after 
the  Judgment  When  the  defendant  has  ex- 
ecuted bis  bond,  all  that  he  Is  then  re<iulred 
to  do  to  bring  the  case  before  this  court  is 
to  file  the  record  within  the  time  allowed.  It 
was  certainly  not  intended  by  these  provi- 
sions of  the  Code,  giving  the  Judgment  de- 
fendant an  appeal  and  a  specified  time  in 
which  to  file  bis  record,  to  say  to  him  that, 
although  he  might  execute  the  bond  re- 
quired and  use  every  eflTort  to  have  the  clerk 
of  the  circuit  court  copy  the  record  so  that 
he  could  file  It  within  the  60  days,  after  exe- 
cution of  the  bond,  and  before  the  clerk 
had  time  to  make  out  the  record,  the  collec- 
tion of  the  Judment  might  be  enforced  by 
levy  upon  his  property  or  by  taking  custody 
of  his  person.  If  this  could  be  done,  it  would 
deny  to  the  Judgment  defendant  an  opportu- 
nity to  enjoy  the  benefits  conferred  by  the 
right  of  appeal.  Although  the  defendant 
might  do  everything  the  Code  required  of 
him  to  stay  proceedings  pending  an  appeal, 
he  would  be  deprived  of  ail  the  substantial 
rights  arising  from  his  appeal,  if  the  pay- 
ment of  the  fine  could  be  exacted  or  the  pun- 
ishment of  Imprisonment  inflicted  during  the 
time  required  by  the  clerk  in  the  preparation 
of  the  transcript  What  advantage  would  It  be 
to  a  defendant  to  execute  bond  and  prosecute 
an  appeal,  and  file  his  record  witbin  the  time 
allowed.  If  immediately  upon  the  rendition 
of  the  Judgment  and  before  the  clerk  could 
possibly  prepare  the  transcript  for  filing  in 
the  office  of  the  clerk  of  the  Court  of  Appeals, 
he  might  he  arrested  under  the  Judgment  and 
placed  in  Jail,  and  required  to  remain  there 
until  be  had  served  out  the  sentence  imposed 
If  the  clerk  failed  to  deliver  the  transcript 
until  the  term  of  his  imprisonment  fixed  in 
the  Judgment  had  expired;  or,  tf  the  Judg- 
ment was  for  a  fine,  it  might  be  collected  by 
execution  and  paid  unto  the  state  treasury  by 
the  collecting  officer  within  the  60  days  al- 
lowed to  file  the  transcript,  and  before  the 
clerk  had  prepared  the  same;  This  construc- 
tion would  utterly  destroy  the  purpose  and 
effect  of  the  provisions  allowing  an  appeal 
and  place  the  defendant  In  virtually  the  same 
attitude  as  if  tbe  right  of  appeal  was  denied. 
Our  conclusion  is  that,  upon  the  execution 
of  the  bond  before  tbe  circuit  clerk,  the  Judg- 
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ment  Is  Bnapended,  and  no  proceedings  can 
be  taken  under  It  for  60  days  from  the  date 
of  the  Judgment.  If  within  that  time  the 
record  is  filed  In  the  clerk's  offlee  of  this 
conrt,  It  goes  without  saying  that  no  action 
can  be  taken  towards  enforcing  the  Judgment 
until  the  appeal  has  been  disposed  of  by  this 
court.  If  the  record  Is  not  filed  within  the 
CO  days,  the  suspended  Judgment  Is  restored 
to  life,  and  such  proceedings  may  be  had  as 
if  no  bond  had  been  executed.  Company  y. 
Howard,  "81  Ky.  67.  The  requirement  of  sec- 
tion 349  that  the  clerk  of  the  CJourt  of  Ap- 
peals shall  Issue  a  certificate  that  execution 
of  the  Judgment  is  suspended  is  merely  in- 
tended to  notify  all  persons  who  might  de- 
sire to  enforce  the  collection  of  the  Judgment 
that  the  defendant  has  perfected  his  appeal 
by  filing  the  record  within  the  60  days;  so 
tliat,  if  a  removed  officer  can  stay  a  Judg- 
ment of  ouster  against  him  by  superseding 
the  Judgment  and  perfecting  the  appeal,  the 
Justices  by  the  execution  of  the  Iwnd  on  Sep- 
tember 22d  were  qualified  to  participate  as 
members  of  the  fiscal  court  in  the  election  of 
a  road  supervisor  on  October  6tli. 

This  brings  us  to  a  consideration  of  the 
principal  question.  Section  227  of  the  Con- 
.  stitution  provides  that  "the  Judges  of  the 
county  court.  Justices  of  the  peace,  sheriffs, 
coroners,  surveyors.  Jailers,  assessors,  county 
attorneys  and  constables  shall  be  subject  to 
indictment  and  prosecution  for  misfeasance 
or  malfeasance  in  office  or  wilful  neglect  in 
the  discharge  of  official  duties  In  such  mode 
as  may  be  prescribed  by  law ;  and  upon  con- 
viction bis  office  shall  become  vacant;  bat 
such  officer  stiall  have  the  right  of  appeal  to 
the  Court  of  Appeals."  Pursuant  to  this  sec- 
tion, the  General  Assembly  enacted  section 
S748  of  the  Kentucky  Statutes  of  1903,  whicb, 
after  copying  a  portion  of  the  section  of  the 
Constitution  quoted,  provides  that  the  officer 
guilty  shall  upon  conviction  "be  fined  In  any 
sum  not  less  than  one  hundred  nor  more  than 
one  thousand  dollars  and  upon  such  convic- 
tion the  office  held  by  such  person  shall  be- 
come vacant,  and  the  Judgment  of  conviction 
aball  so  recite,  but  such  officer  shall  have  the 
right  of  appeal  to  the  Court  of  Appeals." 
In  behalf  of  the  officers,  it  is  Insisted  that  the 
ouster  is  a  part  of  the  Judgment  of  convl&> 
tion,  and  that,  as  an  appeal  is  allowed,  it 
contemplates  an  appeal  from  the  whole  Judg- 
moit— not  merely  a  part  of  it — and  that  the 
execution  of  the  appeal  bond  suspends  the 
entire  Judgment.  On  the  other  hand,  the  ar- 
gument is  made  that  the  supersedeas  bond 
merely  stays  the  execution  of  so  much  of  the 
Judgment  as  Imposed  a  fine;  that  the  Judg- 
ment removing  an  officer  from  office  is  self- 
executing,  and  nothing  is  required  on  the 
part  of  any  official  to  carry  it  into  effect; 
that  a  supersedeas  is  only  Intended  to  become 
operative  as  to  that  part  of  a  Judgment  which 
Js  to  be  executed  by  some  ministerial  officer 
In  Its  enforcement  or  collection,  as  by  levy- 


ing upon  the  property  of  the  defendant,  or 
taking  his  person  into  custody.  There  Is  a 
good  deal  to  be  said  on  both  sides  ot  this 
proposition;  but  our  conclusion  is  that  the 
execution  of  the  supersedeas  suspends  the 
whole  Judgment  until  the  appeal  Is  disposed 
of.  It  is  a  most  significant  fact  that  the  sec- 
tions of  the  Constitution  and  statute  under 
which  prosecutions  like  this  may  be  maintain- 
ed provide  that  the  convicted  officer  shall 
have  the  right  of  appeal  to  the  Court  of  Ap- 
peals. It  Is,  we  think,  manifest  that  this  al- 
lows an  appeal  not  only  from  the  Judgment 
lmi>08lng  a  fine  or  imprisonment,  but  also 
from  so  much  of  the  Judgment  as  vacates  the 
office.  There  Is  no  express  provision  of  the 
Code  or  statute  allowing  a  supersedeas  In 
proceedings  of  this  character,  nor.  Indeed,  is 
there  in  any  otiier  case.  The  right  to  sus- 
pend a  Judgment  by  the  execution  of  a  bond 
pending  the  appeal  is  allowed  In  general 
terms  by  the  Code;  and  with  few,  if  any, 
exceptions,  every  Judgment  for  the  recovery 
of  money,  whether  In  civil  or  criminal  pro- 
ceedings, that  may  be  appealed  from  may  be 
suspended  pending  the  appeal;  the  general 
rule  being  that  a  supersedeas  does  not  annul 
the  Judgment,  but  only  suspends  Its  efficacy 
while  It  continues  In  force.  -Runyon  v.  Ben- 
nett, 4  Dana,  698,  29  Am.  Dec.  431.  This  be- 
ing conceded,  it  is  said  that  as  the  Judgment 
of  ouster  was  self-executing,  complete  In  it- 
self when  It  was  entered,  requiring  no  other 
action  to  ^force  it,  the  appeal  bond  could 
not  annul,  vacate,  or  set  it  aside;  hence  It 
did  not  have  the  effect  of  suspending  that 
much  of  the  Judgment.  And  our  attention  is 
called  to  a  number  of  authorities  holding  that 
where  a  Judgment  or  decree  executes  itself— 
tljat  is,  where  no  act  of  a  ministerial  officer 
is  necessary  to  put  It  into  effect— the  super- 
sedeas does  not  alter  the  state  of  things  cre- 
ated by  the  Judgment  from  which  the  appeal 
is  prosecuted.  Elliott  on  Appellate  Proce- 
dure, S{  392,  893 ;  State  v.  Woodson,  128  Mo. 
487,  81  S.  W.  105 ;  Walls  v.  Palmer,  64  Ind. 
498;  Fawcett  v.  Superior  Court,  15  Wash. 
842,  46  Pac  889,  65  Am.  St  Rep.  804;  Allen 
V.  Church,  101  Iowa,  116,  70  N.  W.  127.  It 
may  be  conceded  that  under  the  rule  prevail- 
ing in  this  state  as  to  the  effect  of  a  super- 
sedeas that  if  a  Judgment  Is  what  may  be 
called  self-executing,  requiring  no  process  or 
further  order  of  court  to  make  it  effective, 
there  would  be  nothing  that  the  supersedeas 
could  operate  upon  to  suspend;  and  hence 
the  Judgment  would  necessarily  become  at 
once  effective,  although  an  exception  to  this 
general  rule  seems  to  have  beeu  made  In  the 
matter  of  injunctions.  Smith  v.  Western 
Union  Tel.  Co.,  83  Ky.  269;  Ellzabethtown  R. 
Co.  V.  Ashland  St  Ry.  Co.,  92  Ky.  478,  22  S. 
W.  855.  Conceding  that  a  Judgment  of  court 
vacating  an  office  Is  self-executing  in  the 
sense  that  no  further  action  Is  needed  to 
make  It  effective,  nevertheless  the  Constitu- 
tion and  statute  giving  the  officer  a  right  to 
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appeal  to  the  Court  of  Appeals  from  the  Judg- 
ment evidently  means  that  he  shall  have  the 
right  to  appeal  from  both  the  Judgment  in- 
flicting the  flue  and  the  Judgment  of  ouster, 
and  the  right  to  stay  the  entire  Judgment 
pending  the  appeal.  Indeed,  It  might  well  be 
said  that  so  much  of  the  Judgment  as  vacates 
the  office  is  merely  incidental  to  and  follows 
that  part  of  the  Judgment  imposing  the  fine, 
— as,  if  the  officer  is  not  fined,  he  cannot  be 
removed  from  office;  if  he  is  fined,  his  re- 
moval follows  as  a  matter  of  course.  Again, 
it  would  be  giving  to  the  convicted  officer 
very  inadequate  relief  to  say  that  he  might 
appeal  from  the  Judgment  vacating  his  office, 
and  yet  be  deprived  of  the  office  by  the  Judg- 
ment of  the  Inferior  court,  although  that 
Judgment  might  be  reversed  and  entirely  set 
aside  by  the  Judgment  of  the  appellate  court 
Tbes,  too,  If  the  Judgment  of  ouster  became 
at  once  effective  upbn  entering  the  Judgement 
in  the  lower  court,  a  vacancy  In  the  office 
-would  exist  that  might  be  at  once  filled  by 
the  appointing  power,  and  If  afterwards,  and 
before  the  term  expired,  the  Judgment  vacat- 
ing the  office  was  set  aside  by  the  appellate 
court,  it  would  seem  necessarily  to  follow 
that  Its  effect  would  be  to  restore  the  ousted 
officer  to  his  office.  This  would  result  in 
having  two  claimants  for  the  same  place,  and 
cause  unnecessary  confusion  and  disorder  In 
the  conduct  of  the  public  business. 

It  Is  suggested  that  when  a  public  official 
has  been  indicted  and  found  guilty  of  a  grave 
offense,  and  Judgment  has  been  pronounced 
depriving  him  of  the  office  In  the  conduct  of 
which  he  committed  the  malfeasance,  he 
ought  not  thereafter  to  be  allowed  by  sus- 
.  pending  the  Judgment  to  discbarge  the  du- 
ties of  the  office  during  an  appeal ;  thereby 
defeating  the  course  of  the  law  that  took 
from  him  the  office  he  had  disgraced.  A  suf- 
ficient answer  to  this  Is  that,  In  the  adminis- 
tration of  Justice,  under  our  procedure,  no 
Judgment  of  an  Inferior  tribunal  can  be  deem- 
ed to  finally  adjudge  the  rights  of  the  parties 
when  the  person  against  whom  It  Is  entered 
prosecutes  within  the  time  and  In  the  manner 
allowed  by  law  an  appeal  to  a  court  having 
Jurisdiction  to  revise  It.  Neither  public  poli- 
cy nor  the  ends  of  Justice  would  be  promoted 
by  denying  to  a  public  ofilclal  the  right  to 
test  the  Validity  of  a  Judgment  against  him ; 
and  it  is  difficult  to  understand  upon  what 
principle  It  can  be  maintained  that  such  of- 
ficer may  appeal  from  so  much  of  the  Judg- 
ment as  Imposes  a  trifling  fine,  fully  protect- 
ing his  rights  by  the  execution  of  a  bond,  and 
yet  be  denied  the  more  Important  right  to 
saye  his  office  until  the  Judgment  of  the  low- 
er court  can  be  reviewed. 

Upon  the  whole,  we  are  of  the  opinion  that 
the  fair  meaning  of  the  constitutional  provi- 
sion allowing  an  appeal  carries  with  it  the 
right  to  snspoid  the  Judgment;  and  that, 
during  the  pendency  of  the  appeal,  neither 
the  Judgment  Imposing  the  fine  nor  vacating 
the  office  becomes  effective. 


Wherefore  the  Judgment  Is  reversed,  with 
directions  for  proceedings  In  conformity  with 
this  opinion. 


WESTERN  MFG.  CO.  ▼.  COTTON  &  LONG. 
(Court  of  Appeals  of  Kentucky.    Oct.  17,  1907.) 

1.  CONTBACTS— VALIDITT    OF    ASSKNT— FbAUD. 

A  written  contract  may  be  impeached  for 
fraud  practiced  either  In  its  execution  or  in  its 
obtention. 

[Ed.  Note. — For  cases  in  point,  see  CenL  Dig. 
vol.  11,  Contracts,  {{  420-430.] 

2.  Oanceixation  of  Instruvents — FaAUD— 

SUFFICIKNOT   OF  EvinENCE. 

Fraud  or  mistake,  to  set  aside  a  written 
contract,  must  be  established  by  substantial 
and  satisfactory  proof. 

[EH.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Cancellation  of  Instruments,  If  102,  103.] 

8.  CoNTBAors—BJxEcirrioN— Fraud. 

Where  a  person  by  ostensibly  reading  a 
contract  to  another  obtains  his  signature  to  an 
agreement  materially  different  from  the  reading, 
it  is  a  fraud  which  invalidates  the  contract. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contncts,  i  423.] 
4.  Pbincifal    and     Aobrt  —  Liabilitt    to 

Thibd  Pebsonb— Fbaud  of  Aoent. 

Where  a  principal  accepts  an  order  for 
goods  obtained  oy  an  agent,  it  is  bound  by  the 
agent's  acts  In  obtaining  it,  although  he  violat- 
ed the  principal's  instructions. 

IBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  Sf  644,  645.] 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  the  Western  Manufacturing  Com- 
pany agftlnst  Cotton  &  Long.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

J.  C.  &  D.  M.  Chenanit,  for  appellant  J. 
Tevls  Cobb,  for  appellees. 

O'REAR,  C.  J.  Appellant  a  manufacturer 
of  Jewelry  In  Minneapolis,  Minn.,  sent  Its 
drummer  Into  the  country  to  make  sales  of 
Its  wares  to  retail  merchants.  He  approach- 
ed appellees,  who  were  conducting  country 
stores  In  Madison  county,  In  this  state,  and 
proposed  to  sell  them  a  bill  of  the  goods. 
Appellees,  being  doubtful  whether  there  was 
a  market  in  their  locality  for  such  wares,  de- 
clined to  buy.  The  negotiations  then  took 
the  form  that  the  drummer  proposed  to  place 
Its  Jewelry  with  appellees  for  sale,  to  be  paid 
for  only  In  the  event  it  was  sold  after  a  fair 
trial.  To  this  proposition  appellees  assented. 
A  printed  form  of  contract  was  then  filled 
out  by  the  drummer,  and  appellees  signed  It 
without  reading  It  Appellee  Cotton  was  the 
member  of  the  firm  with  whom  the  contract 
was  made,  and  tlie  only  member  present  at 
the  negotiations.  He  claims  that  the  con- 
tract was  read  to  him  by  the  drummer,  osten- 
sibly containing  their  agreement  as  to  the 
terms  of  the  sale,  and  that  he  relied  on  the 
drummer's  reading  of  It  as  to  Its  contents.  It 
turns  out  that  the  contract  signed  was  mate- 
rially different  from  the  reading.  In  that  It  evl- 


Digitized  by 


Google 


KyJ 


WESTERN  MFG.  CO.  y.  COTTON  A  LONQ. 


759 


denced  an  absolute  sale  of  the  goods,  wltb  tbe 
agreement  on  tbe  part  of  the  purchasers  to  ex- 
ecute negotiable  notes  In  payment  on  receipt  of 
the  consignment  Appellees  refused  to  accept 
the  goods  or  to  execute  the  notes.  Whereup- 
on appellant  brought  this  suit  upon  the  writ- 
ten contract  to  recover  the  contract  price. 
The  defense  Is  that  the  contract  was  obtain- 
ed by  the  fraud  of  appellant's  drummer,  and 
was  not,  therefore,  the  act  and  deed  of  appM- 
leea.  The  case  went  to  trial  upon  this  Is- 
sue, resulting  In  a  Judgment  denying  appel- 
lant any  recovery  on  the  contract. 

A  written  contract  may  be  impeached  un- 
der tbe  practice  in  this  state  for  fraud  prac- 
ticed either  In  its  execution  or  In  Its  obten- 
tion.  Whether  the  contract  contains  the 
true  agreement  of  the  parties,  but  was  In- 
duced by  the  fraudulent  misrepresentation  of 
one  of  them,  or  whether  it  fails  because  of 
the  fraud  of  a  party  to  state  truly  the  agree- 
ment, such  as  by  surreptitiously  substituting 
a  false  paper  for  the  true  one,  or  by  misread- 
ing the  contents  of  the  paper,  or  by  force  or 
duress.  Its  execution  was  procured,  the  par- 
ty not  In  fault,  when  sued  upon  It,  may  plead 
the  fraud  as  a  defense  In  avoidance  of  the 
recovery.  As  it  was  stated  for  the  court 
by  Chief  Justice  Robertson  In  Tribble  v.  Old- 
ham, S  J.  J.  Marsh.,  at  page  142 :  "When  by 
fraud  or  misrepresentation  a  written  memori- 
al of  a  contract  essentially  variant  from  the 
agreement  actually  made  shall  have  been  Im- 
posed on  a  party,  the  deed  or  writing  Is  not 
his.  It  Is  not  obligatory.  And  In  such  cases 
the  fraud  or  misrepresentation  may  be  prov- 
ed, without  contradicting  the  written  evi- 
dence." But,  wheu  It  Is  said  that  a  written 
contract  may  be  impeached  for  fraud  or  mis- 
take. It  does  not  follow  that  it  can  or  ought 
to  be  overturned  lightly.  The  presumption 
Is  in  favor  of  the  writing.  He  who  attacks 
it  must  bear  the  burden ;  and  the  rule  Is 
that  the  frtibd  or  mistake  must  be  establish- 
ed as  clearly  existing  by  substantial  and  sat- 
isfactory proof.  If  the  paper  Itself  Is  plain 
In  its  statements,  easily  understandable,  and 
bears  on  Its  face  no  evidence  of  the  alleged 
fraud.  It  operates  by  law  to  merge  all  that 
was  spoken  before,  leading  up  to  Its  execu- 
tion. All  that  was  said  then,  and  which  is 
not  Incorporated  Into  the  document  must  be 
regarded  as  abandoned  or  modified  by  the 
terms  finally  written  down  and  signed.  Such 
Is  the  very  purpose  of  written  Instruments. 
It  Is  to  make  certain  that  which  may  have 
been  indefinite,  or  about  which  a  dispute 
might  arise,  depending  for  Its  settlement  up- 
on flk:kle  memories  or  Interested  testimony. 
As  the  paper  speaks  for  itself,  cannot  be  mis- 
understood, and  forgets  not,  tbe  law  looks 
with  marked  favor  uimn  written  documents 
as  evidence,  placing  them  in  the  highest  cate- 
gory. All  this  would  be  undone  If  either  par^ 
ty  were  still  at  liberty  to  refute  the  writing 
by  his  own  mere  word,  however  trustworthy 
he  may  be.  No  rule  could  more  completely 
unsettle  the  law  of  evidence,  built  up  so 


painstakingly  and  wisely  by  generations  of 
Jurists  and  legislators. 

Still,  the  exception  to  the  rule  against  the 
Impeachment  by  parol  testimony  of  written 
contracts,  namely,  that  when  procured  by 
fraud,  or  by  mutual  mistake  of  the  parties 
the  writing  does  not  embrace  the  true  agree- 
ment, the  courts  will  set  aside  or  reform  the 
writing.  Is  as  Injportant  and  as  Just  In  every 
sense  as  the  rule  Itself.  The  error  Is  some- 
times made  of  supposing  that  a  mere  allega- 
tion of  fraud  or  mistake  opens  the  written 
contract,  and  its  merits  will  then  depend  up- 
on the  preponderance  of  the  evidence.  But 
it  should  always  be  borne  In  mind  that  writ- 
ten documents,  admittedly  signed  by  the  par- 
ties, entered  Into  In  solemn  form  and  with 
apparent  deliberation — for  such  the  writing 
implles^must  stand,  unless  by  strong  evi- 
dence of  a  convincing  nature  the  Judicial 
mind  Is  convinced  that  It  was  obtained  by 
fraud,  or  falls  because  of  the  mutual  mistake 
of  the  parties  to  state  the  true  agreement 
With  these  rules  In  mind,  the  next  step  Is  to 
Investigate  the  evidence  of  the  alleged  fraud. 
The  written  contract  in  this  case  Is  headed 
In  bold  type,  "Read  this,"  and  closes  with 
the  statement,  "I  have  read  this  contract, 
have  had  delivered  to  me  by  your  salesman 
a  copy  of  same,  and  this  Is  all  of  the  con- 
tract between  us."  It  Is  argued  tirat  these 
terms  give  strength  to  appellant's  case,  and 
weaken  appellees'.  But  It  must  be  remem- 
bered that  appellee  Cotton  says  the  contract 
was  not  read  by  him  at  all,  but  was  osten- 
sibly read  to  him  by  appellant's  agent  Un- 
less, therefore,  tbe  statements  mentioned  were 
correctly  read  to  appellee,  their  presence  In 
the  contract  wpuld  constitute  evidence  of  the 
attempted  fraud,  Instead  of  a  purpose  to  call 
attention  to  the  contents  of  tbe  instrument 
Indeed,  all  written  contracts  are  supposed  to 
be  read  over  by  the  parties  before  signing; 
and  It  is  the  law  that  the  writing  Is  the 
whole  contract 

The  quoted  clauses  do  not  help  appellant's 
case  under  all  the  facts  disclosed  in  the  tes- 
timony. Appellant's  drummer  denied  having 
made  the  sale  on  the  terms  claimed  by  ap- 
pellees, but  says  he  sold  on  the  terms  stated 
in  the  writing,  and  none  others  were  discuss- 
ed. On  this  point  be  Is  contradicted  by  ap- 
pellee Cotton,  and  by  another  witness  who 
was  present  and  heard  the  negotiations ;  the 
latter  fully  sustaining  Cotton's  story.  Then 
the  contract  Itself  is  unusual.  The  manufac- 
tures sell  their  wares  to  the  retail  merchant, 
who  is  to  execute  six  notes  or  accepted  bills 
of  exchange,  in  equal  Installments,  running 
through  a  year  In  payment.  Then  It  Is 
agreed,  so  the  paper  runs.  If  the  merchant  does 
not  sell  the  goods  within  the  year,  after  keep- 
ing them  fairly  exposed  for  sale  In  show- 
cases furnished  by  the  manufacturer,  the  lat- 
ter will  buy  back  all  the  unsold  goods  at  the 
original  cost  price.  The  real  difference  be- 
tween these  litigants  is  as  to  the  time  of  pay- 
ment   Appellees  say  no  other  time  was  agreed 
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on  or  discussed  tban  to  pay  for  the  goods 
after  they  were  sold— a  consignment  to  sell 
on  commission.  Apipellees  are  corroborated 
In  the  testimony  of  Mr.  Cotton  by  that  of  the 
witness  Hagan.  Hagan  did  not  see  the  paper 
signed,  but  saw  the  parties  as  they  went  to 
the  other  end  of  the  store,  where  pen  and  Ink 
were  kept,  to  sign  It  He,  of  course,  could  not 
then  hear  what  passed  between  them  at  the 
moment  of  signing.  But  neither  the  drum- 
mer nor  Cotton  claim  that  any  change  was 
made  In  the  terms  after  they  were  first  dis- 
cussed, or  that  any  different  agreement  was 
reached  when  they  went  to  sign  the  contract. 
In  addition,  the  character  of  goods  sold,  the 
place  of  appellees'  business,  and  kind  of  cus- 
tomers he  usually  had,  with  the  unusual  ad- 
mitted features  of  the  sale,  tend  in  some 
measure  to  corroborate  appellees*  version  of 
the  matter.  Opposed  to  all  this  appellant's 
salesman  stands  alone.  His  bias  is  probably 
as  great  as  Cotton's.  The  paper  itself  does 
not  support  the  salesman ;  for  we  must  re- 
member It  Is  the  paper  which  is  being  tried 
— whether  It  Is  genuine.  If  it  Is  genuine,  then 
all  this  evidence  is  out  of  the  case  for  any  oth- 
er purpose,  as  then  the  paper  speaks  for  It- 
self and  the  parties.  But  in  the  conflict  to 
overturn  the  paper  It  must  be  stood  aside  un- 
til its  authenticity  is  beyond  question.  The 
evidence  is  fairly  convincing  that  the  paper 
does  not  contain  the  true  agreement  The  In- 
quiry now  comes  to  the  effect  of  appellees' 
signing  the  paper  without  reading  It 

It  is  contended  for  appellant  that  a  party 
cannot  be  deceived  as  to  the  truth  who  abuts 
his  eyes  and  refuses  to  look  at  what  is  before 
him  plainly  visible.  If  the  fact  be  conceded 
or  established  that  one  party  fraudulently 
misread  to  the  other  the  paper  which  was  to 
evidence  the  contract  between  them,  so  as 
to  create  the  Impression  that  the  document 
as  read  contained  the  same  matter  as  was  em- 
braced by  the  understanding  and  agreement 
of  the  parties,  his  baseness  Is  not  offset  in 
law  by  the  mere  negligence  of  the  other  par- 
ty, who  relied  on  what  he  had  no  reason  to 
doubt  Whether  the  victim  is  actually  mis- 
led is  always  an  essential  Inquiry,  and  that 
the  means  of  knowledge  were  open  to  bim, 
were  indeed  easily  available,  and  nothing  but 
gross  negligence  would  have  failed  to  discover 
the  falsehood,  do  not  preclude  an  Inquiry  Into 
the  truth  as  to  whether  he  in  fact  bad  the 
knowledge,  and  was  In  fact  misled  by  the 
stratagem  of  his  adversary.  The  law  is  not 
designed  to  protect  the  vigilant  or  tolerably 
vigilant  alone,  although  it  rather  favors 
them,  but  Is  intended  as  a  protection  to  even 
the  foolishly  credulous,  as  against  the  mach- 
inations of  the  designedly  wicked.  The 
true  principle  as  to  means  of  knowledge  Is 
well  put  by  Mr.  Pomeroy  In  his  Equity  Juris- 
prudence (volume  2,  8  895)  thus:  "The  mere 
existence  of  opportunities  for  examination, 
or  of  sources  of  Information,  is  not  suf- 
ficient even  though  by  means  of  these  op- 
nortunltles  and  sources,  in  the  absence  of  any 


representation  at  all,  a  constructive'  notice  to 
the  party  would  be  inferred.  The  doctrine 
of  constructive  notice  does  not  apply  when 
there  baa  been  such  a  representation  of  fact 
If  one  party — a  vendor,  for  example— claims 
that  the  invalidating  effects  of  his  misrepre- . 
sentatlons  are  obviated,  and  that  the  pur- 
chaser was  not  misled  by  them,  either  be- 
cause  they  were  concerning  patent  defects  in 
the  subject-matter,  or  because  be  was  from 
the  outset  acquainted  with  the  real  facts,  or 
because  be  had  made  inquiry,  and  had  there- 
by ascertained  the  truth,  the  foregoing  quali- 
fication plainly  applies.  It  is  plainly  Incum- 
bent on  the  vendor  to  prove  the  alleged  knowl- 
edge of  the  purchaser  by  clear  and  positive 
evidence,  and  not  leave  It  a  matter  of  mere 
inference  or  implication.  An  opportunity  or 
means  of  obtaining  the  knowledge  is  not 
enough."  Or,  as  it  was  stated  by  this  court 
in  Trimble  v.  Ward,  97  Ky.  755,  31  S.  W.  866: 
"That  the  representations  were  of  a  char- 
acter to  Induce  action,  and  did  it  is  enough ; 
for  it  Is  not  Just  that  a  man  who  had  deceiv- 
ed another  should  be  permitted  to  say  to 
him:  'You  ought  not  to  have  believed  or 
trusted  me,'  or  'You  yourself  were  guilty  of 
negligence.'"  Also  see  Prlngle  v.  Samuel,  1 
LItt  43,  13  Am.  Dec.  214 ;  Hughes  v.  Robert- 
son, 1  T.  B.  Mon.  215, 15  Am.  Dec.  104 ;  More- 
head  V.  Eades,  8  Bush,  122 ;  Bright  T.  Wagle^ 
3  Dana,  2.'>4. 

None  of  these  cases,  it  Is  true,  involved  th« 
failure  of  the  deceived  party  to  read  the  in- 
strument which  he  was  signing.  But  we  be- 
lieve that  fact  is  of  ttae  same  kind,  and  dif- 
ferent only  In  degree  from  the  circumstances 
in  the  cases  cited.  There  are  many  cases, 
and  particularly  old  ones,  in  other  common- 
law  Jurisdictions,  where  the  courts  have  de- 
nied the  defense  to  a  party  who  did  not  read 
the  paper  which  be  signed.  The  trend  of  the 
courts  Is,  however,  toward'  liberalizing  the 
defense.  Fargo  Oas,  etc..  Co.  v.  Fargo  Gas, 
etc.,  Co.,  4  N.  D.  219,  59  N.  W.  1060,  37  L.  R. 
A.  593,  and  cases  cited  In  Eng.  &  Am.  Encyc. 
of  Law,  122.  While  there  la  always  a  sharp 
struggle  in  the  courts  between  the  desire  to 
repress  fraud  upon  the  one  band,  and  to  dis- 
courage negligence  and  the  opportunity  and 
Invitation  to  commit  perjury  by  laying  down 
the  bars  upon  the  other,  tbe  question  seems 
to  be  settling  down  to  hearing  all  the  facts, 
still  scrutinizing  closely,  and  even  suspicious- 
ly, tbe  claim  of  a  party  to  such  an  Instru- 
ment that  he  bad  not  read  it  The  fact  is 
that  very  thing  frequently  Iiappens.  The  rule 
of  law  Is  one  of  policy.  Is  It  better  to  en- 
courage negligence  In  the  fooUsIi,  or  fraud 
in  the  deceitful?  Either  course  has  most 
obvious  dangers.  But  Judicial  experience  ex- 
emplifies that  the  former  Is  the  least  objec- 
tionable, and  least  hampers  the  administra- 
tion of  pure  Justice. 

In  this  case  It  Is  not  disputed  In  the  evi- 
dence that  appellee  Cotton  did  sign  the  con- 
tract without  reading  It  His  testimony  that 
be  did  sign  It  without  reading  la  uncontra- 
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dieted.  It  Is  not  material  whether  the  con- 
tract was  misread  to  appellee,  or  whether, 
contrary  to  the  agreenient  reached  by  the 
parties.  It  was  written  differently  by  appel- 
lant's salesman  and  appellee's  signature  ob- 
tained without  his  attention  being  called  to 
the  alteration.  The  act  of  obtaining  his  sig- 
nature to  It  under  either  state  of  cjise  was  a 
fraud  upon  appellees,  and  ought  not  In  Jus- 
tice to  stand.  Appellant  Is  bound  alike  by 
what  Its  agents  said  toward  Inducing  the  con- 
tract, and  his  conduct  in  obtaining  it,  al- 
though In  doing  so  the  agent  violated  the 
positive  instructions  of  his  principal,  and  act- 
ed contrary  to  its  desire.  The  'rult  of  the 
agent's  worit  cannot  be  accepted  by  the 
principal  without  taking  it  subject  to  its  in- 
firmities. Faircblld  v.  McMahon,  139  N.  T. 
290,  34  N.  B.  779,  86  Am.  St.  Eep.  701. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

OWSLBX  V.  FOWLER  et  al. 

(Court  of  Appeals  of  Kentucky.    Oct  22.  1007.) 

BJEcmcKNT— Pleadino — AixxGATioM  —  Fail- 
UBE  TO  FoBM  Issue. 

In  ejectment  to  recover  possession  of  a 
bouse  against  one  who  claimed  it  under  an  as- 
signment of  a  bid  from  the  purchasers  of  the 
property  at  a  commissioner's  sale,  plaintiff  al- 
leged that  she  was  the  owner  and  entitled  to 
possession,  and  that  she  had  lost  title  by  the 
■ale,  but  had  occupied  under  a  contract  from 
defendant's  aasignor,  without  pleading  the  terms 
of  the  contract  or  defendant's  knowledge  there- 
of.   Beld,  that  no  issue  was  formed. 

Appeal     from     Circuit    Court,    Christian 
County. 
"Not  to  be  officially  reported." 
Action   by   Louisa  Owsley   against  W.  T. 
Fowler  and  others.     From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

J.  W.  Head,  for  appellant  W.  T.  Fowler 
and  G.  W.  Southall  &  Son,  for  appellees. 

NUNN,  J.  Appellant  brought  this  action 
In  ejectment  on  April  10,  1006,  alleging  that 
she  was  the  owner  of  and  entitled  to  the 
possession  of  a  certain  house  and  lot  in 
the  city  of  HopklnsvUle,  Ky.,  and  alleged 
that  she  bad  been  wrongfully  kept  out  of  the 
possession,  to  her  damage  In  the  sum  of  $75. 

Appellees  answered,  and  controverted  the 
allegations  of  the  petition,  and  alleged  that 
George  Owsley,  deceased,  who  was  the 
husband  of  appellant,  once  owned  the  bouse 
and  lot,  and  when  the  owner  be  and  his  wife, 
appellant,  executed  a  mortgage  on  the  house 
and  lot  to  the  South  Kentucky  Building  & 
Loan  Association,  and  it  instituted  an  action 
on  this  mortgage  against  appellant  and 
George  Owsley  for  the  sum  of  $91.88,  with 
interest  from  December  31,  1894,  and  re- 
covered judgment  for  that  amount  and  the 
cost  of  the  action  at  the  February  term, , 
1898,  and  this  house  and  lot  were  sold  by 
the  master  commissioner  to  satisfy  this  judg- 
ment on  the  4tb  day  of  April,  1898.  At  that 
■ale  Wlnfree  ft  Knight  purchased  the  prop- 


erty for  the  amount  of  this  Judgment  and 
assigned  their  bid  to  appellee  W.  Tft  Fowler. 
The  sale  was  confirmed  by  the  court  the 
property  was  conveyed  to  Fowler,  and  the 
deed  was  certified  to  the  county  clerk's 
office  for  record.  They  alleged  that  the  judg- 
ment in  favor  of  the  South  Kentucky  Build- 
ing &  Loan  Associatlou  had  never  been  va- 
cated, set  aside,  or  reversed;  it  never  having 
been  appealed  from.  They  alleged  that  on 
December  18,  1000,  Fowler  sold  and  con- 
veyed this  house  and  lot  to  one  Charles  H. 
Jessup,  a  son-in-law  of  appellant  and,  Jessup 
having  failed  and  refused  to  pay  the  consid- 
eration, appellee  Fowler  Instituted  a  suit 
in  the  Christinn  circuit  court  against  Jessup 
and  wife  to  enforce  his  Hen  on  the  property. 
The  property  was  sold  under  the  directions 
of  the  coort,  and  was  purchased  by  Fowler, 
he  being  the  highest  and  best  bidder,  for  the 
debt,  interest,  and  cost  and  the  property  was 
again  conveyed  to  him  by  the  master  com- 
missioner, which  conveyance  was  certified 
and  recorded  in  the  county  clerk's  office.  It 
was  alleged  that  appellant  rented  the  prop- 
erty from  her  son-in-law,  Jessup.  It  is  also 
alleged  that  in  each  of  the  actions,  of  South 
Kentucky  Building  &  Loan  Association  ▼. 
Owsley  and  Wife  and  of  Fowler  v.  Jessup, 
the  court  awarded  writs  of  possession,  and 
that  appellant  was  dispossessed  of  this  prop- 
erty under  the  writ  issued  in  the  case  of 
Fowler  V.  Jessup;  that  after  this  appellant 
by  force  of  arms  re-entered  the  house  after 
McReynoIds  had  become  the  owner  by  pur- 
chase from  Fowler  and  had  taken  possession; 
that  McReynoIds  obtained  a  writ  of  forcible 
entry  and  detainer,  and  under  this  writ  she 
was  again  dispossessed. 

To  this  answer  appellant  filed  the  follow- 
ing reply:  "The  plaintiff  denies  that  T.  J. 
Morrow  was  master  commissioner  of  the 
Christian  circuit  court  at  the  time  the  prop- 
erty in  controversy  was  sold  to  satisfy  a 
judgment  of  the  Christian  circuit  court  in 
the  case  of  South  Kentucky  Building  &  Loan 
Association  v.  George  Owsley  and  Louisa 
Owsley,  or  that  the  said  T.  J.  Morrow  ad- 
vertised the  said  property  as  directed  in 
said  decree,  or  to  sell  same  on  the  4th  day  of 
April,  1898;  but  the  said  property  was  ad- 
vertised according  to  law  and  sold  to  the 
highest  and  best  bidder  by  W.  T.  Fowler, 
the  then  master  commissioner  of  the  Chris- 
tian circuit  court.  The  plaintiff  further  de- 
nies that  she  ever  occupied  the  said  house 
and  lot  as  tenant  of  W.  T.  Fowler  or  Chas. 
H.  Jessup,  but  continued  to  occupy  same  on 
a  contract  with  Wlnfree  &  Knight,  made  on 

day  of  — — ,   1898,  in  which  they 

agreed  to  allow  two  years  or  more  In  which 
to  redeem  the  said  bouse  and  lot  She  also 
denied  that  W.  T.  Fowler,  CIpeio  McRey- 
noIds, or  Chas.  H.  Jessup  owned  or  has  ever 
owned  the  said  house  and  lot,  and  at  the 
time  Chas.  H.  Jessup  and  CIpelo  McReynoIds 
agreed  to  purchase  the  said  house  and  lot 
that  the  plaintiff  held  same  in  fee  simpla" 
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Under  the  pleadlnga  no  Issue  was  formed 
to  be  tried.  Appellant  in  effect  admits  that 
she  and  her  huM>and  were  deprived  of  the 
title  to  this  property  by  the  judgment  and 
sale  In  the  case  of  the  South  Kentucky  Build- 
ing ft  Loan  Association  against  them,  and 
claims  that  she  occupied  the  property  under 
a  contract  with  Wlnfree  &  Knight,  who  pur- 
chased the  property  at  the  commissioner's 
sale  referred  to.  She  does  not  state  in  her 
pleading  the  terms  of  that  contract,  and 
does  not  allege  that  appellee  Fowler  bad  any 
knowledge  or  Information  of  this  contract 
when  he  took  an  assignment  of  the  bid  from 
Wlnfree  &  Knight.  Without  this  knowledge 
or  Information,  appellee  Fowler  was  not  af- 
fected  by  the  contract  whatever  It  was. 

For  these  reasons,  the  Jodxment  of  the 
lower  court  Is  affirmed. 


tJWlSIiBJX  ▼.  FOWLER  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  22,  1907.) 

1.  Damages— Meabusc  of  Dai£aoe»— Irjxtbt 
TO  Pebsonal  Pbopebtt— Mental  ANonisH. 

In  trespass  to  recover  for  injury  to  prop- 
erty in  executing  a  writ  of  posaessfon,  plaintifrs 
injured  feelings  and  mental  anguiwi  are  not 
proper  subjects  for  compensation;  but  she  is 
entitled  only  to  the  actual  damages  occasioned 
by  negligence  in  handling  the  property. 

[E3d.  Note.— 'For  cases  In  point,  see  Cent.  Dig. 
vol.  16,  Damages,  |  100.] 

2.  Tbespasb  — To  Pbbsonai.  Pbopkbtt  — Ac- 
tion—E}videnoe. 

In  trespass  -for  injuries  to  property  sus- 
tained in  the  execution  of  a  writ  of  posses- 
sion, evidence  held  to  sustain  a  verdict  for  de- 
fendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trespass.  i|  123-127.] 

Appeal  from  Circuit  Court,  Christian  Coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Louisa  Owsley  against  W.  T. 
Fowler  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

J.  W.  Head,  for  appellant.  W.  T.  Fowler 
and  O.  W.  Southall  &  Son,  for  appellees. 

NUNN,  J.  This  is  a  companion  to  a  case 
of  the  same  style,  the  opinion  In  which  Is 
this  day  delivered.  104  S.  W.  761.  This  ac- 
tion was  instituted  by  appellant  In  trespass 
to  recover  damages  of  appellees  for  the  al- 
leged Injury  to  her  property.  She  alleged 
that  appellees  In  the  execution  of  the  writ 
of  possession  (the  same  referred  to  In  the 
other  opinion)  wantonly,  negligently,  and 
carelessly  so  bandied  her  furniture  and  house- 
bold  goods  In  removing  them  from  the  house 
as  to  materially  injure  and  damage  them,  and 
also  caused  her  great  humiliation  and  injured 
her  feelings,  by  reason  of  ail  of  which  she 
was  damaged  to  the  extent  of  $2,000.  Appel- 
lees by  answer  controverted  the  allegation^ 
of  the  petition.  The  case  was  tried  before  a 
Jury,  which  rendered  a  verdict  in  l>ehalf  of 
aroellees. 


Appellant  did  not  Introduce  any  witnesses 
who  appear  to  have  seen  the  officer  execute 
the  writ  of  possession  and  remove  the  house- 
hold goods.  She  nnd  her  daughter  testified 
that  some  of  the  articles  of  furniture  were 
broken  and  otherwise  injured,  but  did  not 
state  the  value  of  any  of  the  articles  before 
they  were  broken  nor  afterwards.  In  fact, 
they  did  not  give  the  jury  any  criterion  upon 
which  they  might  base  a  verdict  for  any  sum; 
and  there  was  no  evidence  showing  that  the 
officer  or  either  of  appellees  injured  or  dam- 
aged in  any  way  the  goods  In  removing  them 
from  the  house.  There  was  no  evidence  that 
appellees,  other  than  the  officer,  were  pres- 
ent at  the  removal  of  the  goods;  and  the 
officer  testified  that  he  removed  tbe  goods 
with  reasonable  care  and  did  not  injure  any 
of  the  articles.  The  instructions  to  the  jury 
were  correct 

Appellant's  counsel  claims  that  the  court 
erred  in  refusing  to  give  an  instruction  offer- 
ed by  him  upon  the  question  of  Injured  feel- 
ings and  mental  anguish  of  appellant  The 
court  properly  refused  such  an  instruction. 
The  only  question  that  was  proper  for  the 
jpry  to  consider  in  a  case  like  this  was  the 
actual  damages  to  tbe  property  occasioned  by 
negligence  and  tbe  want  of  ordinary  care  in 
handling  it;  and  the  court  submitted  this 
question  to  the  Jury. 

For  these  reasons,  the  Judgment  of  the 
lower  court  Is  affirmed. 


CHESAPEAKE  STONE  CO.  v.  MORELAND. 
(Court  of  Appeals  of  Kentucky.    Oct  11,  1907.) 

1.  Euinent   Domain  —  Condemnation    Pbo- 

CEEDINOB— JUOOMGNT. 

Under  Acts  1904,  p.  313,  c.  126,  i  3,  re- 
lating to  roads  and  passageways,  providing  that 
appeals  to  the  circuit  court  shall  be  tried  de 
novo  upon  the  confirmation  of  the  report  of  tbe 
commissioners  in  the  county  court  or  the  as- 
sessment of  damages  by  that  court,  in  the  dis- 
position of  proceedings  for  the  establishment 
of  a  private  tramway  over  the  property  of 
another,  the  circuit  court  should  enter  a  final 
judgment  fixing  the  rights  of  the  parties  and 
awarding  compensation,  without  reference  to  the 
action  taken  in  the  county  court ;  but  where  the 
judgment  of  a  county  court  defined  with  preci- 
sion tbe  rights  of  the  parties,  and  awarded  com- 
pensation to  be  paid  before,  the  tramway  could 
be  taken  possession  of,  judgment  of  the  circuit 
court  on  appeal  that  the  appellee  "is  entitled 
to  the  tramroad  adjudged  by  the  O.  county 
court,  and  tbe  report  of  the  reviewers  therein 
Is  confirmed,"  is  sufficient. 

2.  Same— Right  to  Take  Pbopebtt— Public 
Use. 

Property  is  not  taken  for  a  public  use, 
unless  the  public  has  some  right  to  use  and 
enjoy  the  property  taken,  as  distinguished  from 
the  absolute  control  of  the  individual ;  and 
an  individual  cannot  for  his  own  use  take  pri- 
vate property  of  anotlier,  however  needful  or 
convenient  it  may  be,  unless  it  is  necessary  to 
tnat>le  him  to  perform  some  public  service ;  but 
if  the  public  has  tbe  right  to  use  it  upon  the 
same  terms  as  the  person  at  whose  instance 
it  was  taken,  it  is  a  public  use. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  {f  51-54L] 
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3.  Sauk. 

The  fact  that,  public  interest  will  be  pro- 
moted by  a  contemplated  improvement  will  not, 
except  in  the  case  of  mills,  authorize  the  taking 
of  private  property,  in  the  absence  of  the  right 
on  the  part  of  the  public  to  participate  in  the 
enjoyment  of  the  property  taken. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  18,  Eminent  Domain,  H  51-M.] 

4.  Sams— Dktebuination  of  QpKSTioR  as  to 

VAUDITT    or    EXEBCISB    OF    POWEA-nJUBia- 
DICTION   OF  COUBTS. 

Whether  a  particular  use  is  public  or  pri- 
vate is  a  question  for  the  judiciary,  and  the 
courts  have  an  undisputed  right  to  determine 
whether  the  Legislature  iaa  passed  the  limits 
provided  by  the  Constitution,  and  that  without 
reference  to  the  character  of  the  legislation  en- 
acted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  18,  Eminent  Domain,  §  165.] 

15.    CONBTITDTIOWAI,      I/AW  —  STATDTES  —  COH- 
8TRU0TI0N— DKTEBUINATIOR   OF  VALIDITY. 

If  there  is  doubt  as  to  the  validity  of  a 
statute.  It  will  be  upheld ;  and,  if  it  is  capable 
of  two  constructions,  one  of  which  will  nohold 
and  the  other  destroy  it,  that  construction  will 
be  adopted  which  will  uphold  it. 

lEA.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  {  46.] 

-6.  Eminent   Dokair— Public   Ubb— Pbivate 

Tramway 

Acts  1904,  p.  311,  c.  126,  amending  Ky. 
St.  1903,  {  4348,  so  that  land  may  be  condemn- 
■«d  for  a  private  tramroad  to  enable  one  to 
reach  railroad  switches,  etc.,  for  the  purpose  of 
marketing  the  products  of  certain  quarries,  etc., 
and  providing  that  nothing  in  the  act  should  be 
construed  so  as  to  give  any  person,  etc.,  ez- 
clnsive  use  of  such  passage,  but  that  other  per- 
sons, etc,  should  have  the  right  to  use  the 
same  upon  paying  proper  compensation  there- 
-for,  is  not  unconstitutional  as  taking  property 
for  other  than  public  nae,  since  others  have  the 
absolute  right  to  use  it  upon  the  condition 
stated. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
TOl.  18.  Eminent  Domain,  |  66.] 

Appeal  from  Circuit  Court,  Carter  Oonnty. 

"To  be  offlcially  reported." 

Proceedings  by  C.  S.  Moreland  against  tbe 
Chesapeake  Stone  Company  to  condemn  a 
tramway.  From  a  Judgment  of  tbe  circuit 
<x>iirt,  affirming  a .  Judgment  of  tbe  county 
-coart,  defendant  appeals.    Affirmed. 

Theobald  &  Theobald,  for  appellant  Hen- 
ry Ii.  Woods,  for  appellee. 

CARROLL,  3.  Appellee  Instituted  a  pro- 
ceeding in  the  Carter  county  court  in  the 
manner  provided  by  an  act  to  amend  an  act 
relating  to  roads  and  passways,  found  In 
Acts  1904,  p.  311,  c.  126.  The  county  court 
entered  the  following  Judgment :  "It  appear- 
ing to  the  satisfaction  of  the  court  from  the 
r^ort  of  the  commissioners  herein  that  It  la 
necessary  for  the  petitioner,  C.  S.  Moreland, 
to  have  a  private  tramway  over  the  lands  of 
the  said  Chesapeake  Stone  Company  to  get 
her  stone  from  her  stone  quarry  to  the  Chesa- 
peake &  Ohio  Railway  Company's  track,  and 
that  from  said  report,  no  other  evidence  be- 
ing offered,  $100  Is  a  reasonable  compensa- 
tion for  the  land  to  be  taken  for  the  same  as 
hereinafter  described  and  for  any  damage  to 


adjacent  land  by  reason  of  said  private  tram- 
way. It  Is  now  ordered  and  adjudged  that  thn 
said  report  of  the  commissioners  be  and  tbe 
same  Is  hereby  confirmed;  and  It  Is  further 
adjudged  that  the  petitioner,  a  S.  Moreland. 
Is  entitled  to  the  possession  of  the'  land  as 
described  by  said  commissioners:  Beginning 
at  a  post  In  a  wire  fence  between  said  More- 
land's  land  and  the  land  of  the  Qiesapeake 
Stone  Company  (a  stake);    thence  S.  58^° 

W.,  462  feet,  to  a  stake;   thence 61%° 

W.,  203  feet,  to  a  stake,  50  feet  north  of  the 
center  of  the  Chesapeake  &  Ohio  railway 
track;  thence,  beginning  at  the  same  wire 
fence  and  at  a  point  N.  31%°  B.,  20  feet  from 
the  first  beginning  point,  at  a  stake;  thence 
S.  58^*  W.,  running  parallel  with  said  first 
line,  to  a  stake  50  feet  north  of  the  center  of 
Chesapeake  &  Ohio  railway  track  and  to 
where  It  strikes  the  first  line — said  land  being 
20  feet  in  width.  The  possession  of  said  land 
Is  to  be  for  the  use  herein  mentioned — that 
of  a  private  tramroad.  But  It  is  adjudged 
that,  before  said  land  be  taken  by  the  peti- 
tioner for  said  purpose,  said  petitioner  shall 
pay  or  offer  to  pay  the  said  Chesapeake  Stone 
Company  the  sum  of  $100  for  the  same." 
From  this  Judgment  the  Chesapeake  Stone 
Company  prosecuted  an  appeal  to  the  circuit 
court  and  filed  In  that  court  a  transcript  of 
the  record  made  In  the  county  court  This 
record  was  Introduced  as  evidence,  and  a 
witness  was  Introduced  who  tei^tified  that 
since  the  proceedings  in  the  county  court  C. 
8.  Moreland  had  sold  tbe  land  upon  which 
tbe  tramway  was  to  be  located  to  the  Norton 
Iron  Works  Company,  reserving  the  roadway 
over  the  land  so  sold  to  be  used  for  any  pur- 
pose she  desired.  The  land  sold  to  the  Nor- 
ton Iron  Works  Company  Is  between  the 
land  of  the  Chesapeake  Stone  Company  and 
tbe  land  originally  owned  by  C  S.  Moreland. 
There  is  a  stone  quarry  on  the  land  of  C.  S. 
Moreland,  and  also  on  that  sold  by  her  to  tbe 
Norton  Iron  Works  Company.  No  other  evi- 
dence was  Introduced  by  either  party.  There- 
upon the  circuit  court  entered  the  following 
Judgment :  "This  cause  coming  on  for  trial, 
and  the  court  haying  heard  all  the  evidence 
offered,  and  the  argument  of  counsel,  and  be- 
ing sufficiently  advised,  orders  and  adjudges 
that  each  and  all  of  the  motions  and  excep- 
tions filed  herein  by  appellant  in  the  Carter, 
circuit  court  on  July  81,  1906,  and  in  the 
Carter  county  court  on  March  3,  iSoe,  be  and 
they  are  hereby  overruled,  to  which  ruling  of 
the  court  the  appellant  objected  and  except- 
ed at  the  time  said  rulings  were  made;  and 
It  is  adjudged  by  the  court  that  the  appellee. 
O.  S.  Moreland,  Is  entitled  to  the  tramroad 
adjudged  by  the  Carter  county  court,  and  the 
report  of  the  reviewers  therein  Is  confirmed. 
To  which  Judgment  of  court  appellant  object- 
ed and  excepted  at  the  time." 

The  act  provides  that  "either  party  may 
appeal  to  the  circuit  court  by  executing  bond 
as  required  In  other  cases  within  thirty  days. 
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and  the  appeal  sball  bie  tried  de  novo  upon 
the  confirmation  of  the  report  of  the  commis- 
Bioners  In  the  county  court  or  the  assessment 
of  damages  by  said  court  as  herein  prorided." 
Section.  3.  The  first  objection  made  by  appel- 
lant is  that  in  a  proceeding  under  this  act 
the  circuit  court  must  do  more  than  confirm 
the  Judgment  of  the  county  court,  as  was 
done  In  this  caxe;  that  the  proceeding  must 
be  determined  in  the  circuit  court  without 
reference  to  what  talces  place  In  the  county 
court,  and  Judgment  entered  in  the  circuit 
court  fixing  or  defining  the  rights  of  the  par- 
ties and  awarding  compensation  that  shall 
be  paid  for  the  tramway  as  ordered.  It  Is 
said  that  the  Judgment  of  the  circuit  court 
does  not  fix  or  define  the  rights  of  the  par- 
ties, or  award  compensation,  but  merely  con- 
firms the  Judgment  of  the  county  court  In 
the  disposition  of  proceedings  of  this  char- 
acter the  circuit  court  should  enter  a  final 
Judgment  fixing  the  rights  of  the  parties  and 
awarding  compensation,  without  reference  to 
the  action  talcen  In  the  county  court  But  In 
substance  and  effect  the  circuit  court  entered 
as  Its  Judgment  the  Judgment  of  the  county 
court;  and,  as  the  Judgm^it'of  the  county 
court  defined  with  precision  the  rights  of  the 
parties  and  awarded  compensation  to  be  paid 
before  the  tramway  could  be  taken  posses- 
sion of,  no  question  can  arise  aa  to  the  mean- 
ing and  effect  of  the  Judgment  of  tbe  circuit 
court.  "She  argument  of  counsel  for  appel- 
lant that  the  circuit  court  did  not  award  any 
compensntion  is  not  well  taken,  because  the 
Judgment  of  the  county  court,  which  was 
adopted  by  the  circuit  court,  provides  in 
terms  that,  "before  said  land  shall  be  taken 
by  the  petitioner  for  said  purpose,  said  pe- 
titioner Bhall  pay  or  offer  to  pay  said  Chesa- 
peake Stone  Coinpnny  tbe  sum  of  $100."  It 
is  therefore  clear  that,  under  tbe  Judgment  of 
the  circuit  court,  appellee  cannot  take  posses- 
sion of  the  property  until  the  compensation 
allowed  has  been  paid. 

A  more  serious  question  is  presented  In  the 
contention  that  tbe  act  of  1904  Is  unconsti- 
tutional. Under  the  Revised  Statutes  adopt- 
ed In  1852,  when  It  was  necessary  for  a  dtl- 
aen  to  have  a  private  passway  over  the  land 
of  one  or  more  persons  in  the  county  to  en- 
able him  "to  attend  courts,  elections,  a  meet- 
ing house,  a  mill  or  warehouse,"  be  might 
have  a  passway  condemned  and  established. 
The  General  Statutes  adopted  in  1873  added 
to  tbe  uses  for  which  a  private  passway 
might  be  established  the  right  to  condemn  to 
enable  a  citizen  "to  pass  from  one  tract  of 
land  to  another  owned  by  bim,  or  to  a  rail- 
road depot  most  convenient  to  his  residence." 
By  subsequent  acts  embraced  in  section  4348, 
I^.  St  1903,  ferries  and  steamboat  landings 
were  Included.  By  the  act  of  1901,  which 
is  an  amendment  to  section  434S  of  tbe  Ken- 
tucky Statutes  of  1903,  the  uses  for  which 
private  ways  might  be  condemned  was  again 
extended,  so  as  to  allow  the  establishment 
of  "a  private  tramroad  or  haul   road  over 


tbe  land  of  one  or  more  persons  to  enable  blm 
to  reach  a  warehouse,  Steamboat  landing, 
ferry,  railroad  switch,  or  navigable  stream, 
for  the  purpose  of  marketing  tbe  products  of 
a  lead  mine,  iron  works,  salt  works,  coal 
mine,  fire  clay,  and  other  minerals,  oil  wells, 
stone  quarry,  sand  bank,  or  merchantable 
forest  timber."  This  section  also  provides 
that  "nothing  lu  this  act  shall  operate  to 
give  any  person,  firm  or  corporation  exclusive 
use  of  such  passage;  but  any  other  person, 
firm  or  corporation  shall  have  tbe  right  to 
use  tbe  same  upon  paying  proper  compensa- 
tion therefor;  if  no  agreement  can  be  made 
for  such  compensation,  then  the  right  to  sucb 
use  may  be  condemned  as  herein  provided." 
It  will  tbus  be  seen  that  the  Legislature  has 
gradually  been  enlarging  the  uses  for  whlcb 
private  property  may  be  taken.  Our  Con- 
stitution does  not  define  what  is  "public  use," 
merely  providing  In  section  242  that  "mu- 
nicipal and  other  corporations  and  individu- 
als invested  with  the  privilege  of  taking 
private  property  for  public  use  shall  make 
Just  compensation  for  property  taken.  In- 
jured or  destroyed  by  them";  and  this  pro- 
vision was  in  substance  In  each  of  tbe  pre- 
ceding Constitutions,  and  may  be  found  In 
the  Constitution  of  nearly  all  the  states  of 
tbe  Union. 

Under  these  constitutional  provisions  it  Is 
said  by  Judge  Cooley,  In  Constitutional  Limi- 
tations (page  530),  "to  be  conceded  on  all 
bands  that  the  Legislature  has  no  power  In 
any  case  to  t&ke  the  property  of  one  indi- 
vidual and  pass  It  over  to  another  without 
reference  to  some  use  to  which  it  is  to  be 
applied  for  the  public  benefit"  There  Is, 
however,  a  difference  of  opinion  held  by  the 
courts  as  to  what  constitutes  a  public  use, 
some  of  them  ruling  that,  if  the  public  In- 
terest can  be  In  any  way  promoted  by  the 
taking  of  private  property.  It  must  rest  In 
the  wisdom  of  tbe  Legislature  to  determine 
whether  the  benefit  to  the  public  will  be  of 
sufficient  importance  to- render  it  expedient 
for  them  to  exercise  the  right  of  eminent 
domain,  and  to  authorize  an  interference 
with  the  private  rights  of  Individuals  for  that 
purpose;  In  other  words,  holding  that  what- 
ever is  or  may  be  beneficially  employed  for 
tbe  community  is  a  public  use.  On  the  other 
hand,  numerous  cases  hold  that  to  constitute 
a  public  use  the  property  must  be  taken  into 
the  direct  control  of  tbe  public  or  public 
agencies,  or  the  public  must  have  the  right  to 
use  in  some  way  the  property  appropriated. 
Indeed,  so  conflicting  are  the  authorities  up- 
on what  constitutes  a  public  use  that  Judge 
Cooley,  in  his  Constitutional  Limitations 
(page  766),  deemed  It  proper  to  remark  that 
"we  find  ourselves  somewhat  at  sea,  however, 
when  we  undertake  to  define  In  the  light  of 
Judicial  decisions  what  constitutes  a  public 
use";  and  any  person  who  undertakes  to  ar- 
rive at  a  satisfactory  conclusion  from  an 
investigation  of  the  authorities  will  find  him- 
self lu  tbe  same  condition  as  Judge  Cooley. 
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Some  of  tbe  courts  hold  tbat  the  establish- 
ment of  private  roads  or  ways  like  tbe  one 
here  in  question  are  deemed  inhibited  by  con- 
itltutlonal  provisions  similar  to  ours.  Sboll 
V.  German  Coal  Co.,  118  111.  427,  10  N.  B. 
199,  59  Am.  Rep.  879;  Osborne  v.  Hart,  24 
Wis.  89,  1  Am.  Rep.  160;  Wild  v.  Dleg,  43 
Ind.  455,  13  Am.  Rep.  309;  Welton  v.  Dick- 
son, 38  Neb.  767,  57  N.  W.  559,  22  L.  R.  A. 
496,  41  Am.  St.  Rep.  771.  In  others  they  are 
allowed.  Latah  County  y.  Peterson,  S  Idaho, 
308,  20  Pac.  1089,  16  I*  R.  A.  81;  Shear- 
man V.  Buick,  32  Cal.  241,  01  Am.  Dec.  577. 
In  the  editorial  notes  to  Beelcman  v.  S.  S.  R. 
Co.  (N.  Y.)  22  Am.  Dec.  686,  and  to  Lynch  v. 
Forbes  (Mass.)  42  Am.  St  Rep.  402,  and  Chi- 
cago B.  R..  Co.  V.  Morehouse"  (Wis.)  88  Am. 
St  Rep.  010,  the  authorities  on  this  point  are 
<^llected  and  commented  upon.  Indeed,  the 
courts  in  several  states  seem  to  have  ad- 
judged tbe  question  in  such  manner  as  was 
best  adapted  to  tbe  needs  and  wants  of  tbe 
people.  In  discussing  this  question,  Lewis 
on  Eminent  Domain,  |  165,  says:  "Public 
use  means  use  by  the  public;  and  this,  it 
seems  to  ns,  is  the  constrnction  tbe  words 
should  receive  in  tbe  constitutional  provi- 
sion in  question.  The  reasons  which  incline 
us  to  these  views  are,  first,  that  it  accords 
with  tbe  primary  and  more  commonly  un- 
derstood meaning  of  the  words;  second,  it 
accords  with  the  general  practice  In  regard 
to  taking  private  pr<q)erty  for  public  use  in 
vogue  when  tbe  phrase  was  first  brought  in- 
to use  In  the  earlier  constitutions;  third,  it 
is  the  only  view  which  gives  the  words  any 
force  as  a  limitation,  or  renders  them  cap- 
able of  any  definite  or  practicable  appllca-- 
tlon.  If  the  Constitution  means  that  private 
property  can  be  taken  only  for  use  by  the 
public,  it  affords  a  direct  guide  for  both  the 
legislature  and  the  courts." 

This  view  seems  to  have  been  adopted  by 
this  court  in  the  well-considered  case  of 
Robinson  v.  Swope,  12  Bush,  21,  where  it  is 
said:  "Tbe  citizen  may  occupy  and  use  his 
land  in  any  lawful  manner  he  chooses,  sub- 
ject only  to  the  right  of  the  publie  to  take 
it  upon  consideration  previously  made  for 
some  public  use;  that  is,  to  be  occupied  and 
enjoyed  by  the  public,  or  for  some  use  nec- 
essary to  enable  the  public  to  command  the 
services  of  citizens,  or  to  enable  the  citizen 
to  perform  his  duties  to  the  public."  And 
In  this  view  we  concur;  our  opinion  being 
that  the  public  must  have  some  right  to  use 
and  enjoy  tbe  property  taken,  as  distinguish- 
ed from  tbe  absolute  control  of  the  individu- 
al. In  other  words,  an  Individual,  for  bis 
own  use  and  benefit,  unless  it  be  necessary 
to  enable  him  to  perform  some  public  serv- 
ice, cannot  take  the  private  property  of  an- 
other, however  needful  or  convenient  to  him 
the  use  might  be.  It  seems  entirely  probable 
that  only  a  few  persons  aside  from  the  in- 
dividual at  whose  instance  it  was  establish- 
ed will  have  occasion  to  use  this  tramway; 
but  this  fact  does  not  destroy  Its  public  use 


in  the  meaning  of  the  Constitution.  It  is 
not  tbe  number  of  people  who  use  the  prop- 
erty taken  under  tbe  law  of  eminent  domain 
tbat  constitutes  the  use  of  It  a  public  one; 
nor  does  the  fact  tbat  the  benefits  will  be 
in  a  large  measure  local  enter  into  the  ques- 
tion. In  short,  according  to  the  generally 
recognized  rule,  the  length  of  the  public  way, 
the  places  between  which  It  runs,  or  the 
number  of  people  who  use  it  Is  not  the  es- 
sential inquiry.  The  controlling  and  decisive 
question  Is:  Have  the  public  the  right  to 
its  use  upon  the  same  terms  as  the  person 
at  whose  Instance  tbe  way  was  established? 
If  they  have.  It  is  a  public  use;  If  they  have 
not.  It  is  a  private  one.  If  the  owner  can 
exercise  the  same  kind  of  dominion  over  it 
as  he  does  over  other  property  owned  by 
him.  If  he  can  close  It  up,  if  he  can  prohibit 
all  or  any  part  of  tbe  public  from  Its  use, 
then  It  is  clear  that  Its  establishment  would 
be  private  and  not  public;  and  the  right  of 
eminent  domain  could  not  be  Invoked  in  Its 
creation.  Nor  is  the  fact  that  the  public  In- 
terest will  be  promoted  by  tbe  contemplat- 
ed Improvement  sufilclent  to  authorize  tbe 
taking.  In  the  absence  of  the  right  on  the 
part  of  the  public  to  participate  In  the  en- 
joyment of  the  property  taken.  If  public  use 
was  construed  to  mean  that  the  public  would 
be  benefited  in  the  sense  that  the  enterprise 
or  improvement  for  the  use  of  which  the 
property  was  taken  might  contribute  to  the 
comfort  or  convenience  of  tbe  public,  or  a 
portion  thereof,  or  be  esteemed  necessary 
for  their  enjoyment,  there  would  be  absolute- 
ly no  limit  on  tbe  right  to  take  private  prop 
erty.  It  would  not  be  difficult  for  any  person 
to  show  that  a  factory  or  hotel  or  other  like 
Improvement  he  contemplated  erecting  or 
establishing  would  result  In  benefit  to  the 
public,  and  under  this  rule  the  property  of 
the  citizen  would  never  be  safe  from  Inva- 
sion. 

Although'  our  court  has  sustained  the 
right  to  take  private  property  when  neces- 
sary to  enable  tbe  citizen  to  perform  a  public 
duty  or  service,  and  to  permit  the  establish- 
ment of  mills,  it  has  never  sanctioned  the 
taking  for  any  other  purpose,  unless  the  pub- 
lic had  a  right  to  use  the  property  taken. 
In  fact  with  the  single  exception  of  mills, 
the  right  of  the  Individual  to  take  property 
for  an  enterprise  or  improvement.  In  which 
the  public  had  no  rights  other  than  those- 
that  flowed  from  the  advantage  they  might 
enjoy  from  the  conduct  or  operation  of  the 
property,  has  never  been  approved;  and 
mills  so  erected  have  always  been  subject 
to  legislative  control  and  supervision  (Ky. 
St  1003,  (  2721),  the  same  as  railroads  and 
turnpikes,  and  upon  this  theory  the  taking 
of  property  for  their  establishment  may  be 
Justified.  In  Robinson  v.  Swope,  supra,  and 
in  the  later  case  of  Shake  v.  Prazier,  94  Ky. 
143,  21  S.  W.  583,  the  provision  of  the  stat- 
ute allowing  a  passway  to  be  condemned, 
so  as  to  allow  a  citizen  "to  pass  from  one 
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tract  of  land  to  another  owned  by  him,"  was 
considered  by  the  conrt,  and  this  part  of  the 
statute  held  Invalid  npon  the  gronnd  that 
It  was  taking  property  for  a  purely  private 
purpose.  But  the  validity  of  so  much  of 
the  statute  as  allows  the  establishment  of  a 
passway  to  a  steamboat  landing,  warehouse, 
ferry,  or  railroad  depot  has  never  been  call- 
ed In  question  by  the  courts,  although  it  has 
been  a  part  of  tiie  law  of  the  state  for  many 
years. 

The  acquiescence  for  so  long  a  period  of 
time  in  the  validity  of  these  enactments  Is 
Tirged  in  support  of  the  argument  that  tbe 
conrts  of  this  state  have  adopted  the  theory, 
prevailing  in  some  jurisdictions,  that  It  Is  for 
the  Legislature  to  say  whether  the  use  Is  a 
public  one  or  not,  and  that  when  It  has  au- 
thorized, as  In  the  case  before  us,  the  estalv 
Ilshment  of  a  road  by  invoking  tbe  right  of 
eminent  domain,  its  Judgment  is  binding  upon 
the  courts.  But  tbe  weight  of  authority  Is 
decidedly  against  this  view,  and  this  court. 
In  Tracy  v.  B.  L.  &  B.  S.  R.  Co.,  80  Ky.  259, 
following  tbe  general  current  of  opinion,  de- 
clared that  whether  a  particular  use  is  pub- 
lic or  not,  within  the  meaning  of  the  Consti- 
tution, Is  a  question  for  the  Judiciary.^  Of 
the  correctness  of  this  proposition  we  enter- 
tain no  doubt  Tbe  courts  have  the  undis- 
puted right  to  declare  when  the  Legislature 
has  passed  the  limits  provided  by  the  Consti- 
tution, and  this  without  reference  to  the 
cliaracter  of  the  legislation  enacted.  This  no 
longer  Is  an  open  question  in  this  state,  and 
we  do  not  deem  it  necessary  to  cite  authority 
in  support  of  the  proposition. 

It  is  equally  well  settled  that,  If  there  is 
doubt  as  to  the  validity  of  the  statute.  It  will 
be  upheld;  and  if  It  be  susceptible  of  two 
constructions,  one  of  which  would  sustain  It 
and  the  other  destroy  It,  the  courts  will  adopt 
that  which  will  uphold  the  act,  and  we  are 
disposed  to  give  to  legislation  of  the  charac- 
ter here  Involved,  where  tbe  right  of  the  pub- 
lic In  its  use  Is  not  prohibited,  but  Is  permit- 
ted, a  liberal  construction,  with  a  view  to 
promote  the  public  Interest  In  many  por- 
tions of  the  state,  where  there  are  valuable 
mineral  resources,  it  would  seriously  inter- 
fere with  their  development  if  the  right  to 
transport  them  to  market  was  hindered  or 
denied;  and  there  can  be  little  doubt  that 
the  public  welfare  will  be  advanced  and  pro- 
moted by  furnishing  every  reasonable  facili- 
ty to  owners  of  mines  and  quarries  to  put 
their  products  on  tbe  market  Every  agency 
that  helps  to  develop  and  build  up  the  mate- 
rial resources  of  the  state  contributes  to  the 
good  of  all  its  people ;  and  in  many  states  in- 
fluences of  this  character  have  induced  the 
courts  to  adopt  the  view  that  whatever  is 
or  may  be  useful  to  tbe  public  is  a  public 
use,  in  the  meaning  of  the  Constitution.  But 
the  fact  that  the  resources  of  mines  and  quar- 
ries are  necessary  for  the  public  use  will  not 
in  itself  authorize  the  private  owner  In  their 
development  to  take  tbe  land  of  tbe  citizen 


for  his  Individual  use.  While  the  courts  will 
not  shut  their  eyes  to  the  necessity  that  ex- 
ists for  the  development  of  the  state,  and 
will  aid  in  every  reasonable  way  tbe  efforts 
of  those  who  are  trying  to  bnild  It  up,  yet 
these  considerations  will  not  be  permitted  to 
destroy  the  ancient  and  valuable  right  that 
private  property  shall  not  be  taken  except  for 
public  use.  Tbe  act  in  question  goes  to  tbe 
very  limit  of  legislative  power  and  discretion. 
Under  it  Is  provided  a  means  by  which  the 
owner  of  land,  upon  which  may  be  found 
coal,  oil,  gas,  timber,  or  mineral  of  any  char- 
acter, may  take  land  to  enable  blm  to  carry 
the  product  to  any  of  the  natural  or  artlQcial 
'highways  of  transportation.  The  only  limi- 
tation upon  the  right  of  the  individual  to  the 
exclusive  use,  operation,  and  control  of  the 
way  Is  found  In  the  provision  that  any  other 
person  desiring  so  to  do  shall  have  the  right 
to  Its  use  upon  paying  reasonable  compensa- 
tion. This  is  the  only  clause  that  saves  the 
act  from  Judicial  condemnation.  Giving  to 
this  provision  the  most  liberal  construction. 
It  may  be  deemed  to  allow  a  use  by  the  pub- 
lic of  the  way,  although  the  person  at  whose 
Instance  It  was  taken  opposes  It ;  and  hence 
It  will  be  considered  to  have  been  taken  for 
a  public  use,  not  upon  the  ground  that  the 
public  will  be  benefited  by  the  product  gath- 
ered from  the  mine,  well,  or  forest,  but  upon 
the  ground  that  the  public,  or  any  number  so 
desiring,  may  use  the  way. 

For  the  reasons  herein  set  forth,  the  Judg- 
ment is  affirmed. 


PARSONS  V.  BREED. 
(Court  of  Appeals  of  Kentucky.    Oct  17,  1907.) 

1.  MuNiciPAi,  CoBPOKATions— Spxoiai.  Orab- 
TEB— Implied  Rrpeai.. 

The  legislation  for  the  incorporation  and 
government  of  cities  of  the  first  class,  adopted 
pursuant  to  Const  1891,  H  166,  167,  reqairing 
the  General  Assembly  to  provide  by  geaerai 
laws  for  the  government  of  cities,  etc,  ia  ia 
lieu  of  existing  legislation  on  the  subject  and 
repeals  bv  implication  a  special  charter  given  t» 
a  city  of  the  first  class. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  I  184.] 

2.  Same— Officers— Public    Wobks  — Chikf 
Ergineeb. 

Ky.  St.  1903,  f  2810,  providing  that  each 
executive  board  of  cities  of  the  first  class  may 
appoint  a  chief  of  each  department  under  its 
control,  and  empowering  the  board  of  public 
works  to  appoint  a  chief  engineer,  adopted  In 
obedience  to  Const.  1891,  §|  166,  167,  requiring 
the  General  Assembly  to  provide  by  general 
laws  for  the  government  of  cities,  etc.,  repeals 
the  special  charter  of  Louisville,  creating  the 
office  of  principal  engineer,  providing  for  the 
manner  of  filling  it  and  its  term. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  g  134.] 

8.  Same— Removal  of  Engineeb. 

The  offi<?e  of  chief  engineer  is  created  by 
Ky.  St.  1903,  §  2810,  empowering  the  board  of 
public  works  in  cities  of  the  first  class  to  ap- 
point a  chief  engineer,  and  the  officer  is  a  chief 
of  a  department  under  the  control  of  the  board 
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of  public  works,  and  removable  by  it  withont 
notice  and  without  cause. 

4.  QpFicEHs — Tenubs— Removal. 

Where  neither  the  Constitution  nor  the 
statutes  fix  the  term  of  office,  the  appointee 
holds  at  the  pleasure  of  the  appointing  power, 
though  it  attempts  to  fix  a  definite  term. 

SSid.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  37,  Officers,  I  69.] 

5.  MUNICrPAI,  COBFOBATIONS— BOABD  OF  PtJB- 

ijo  WOBKB— Chief  Enqineeb— Tebu  of  Of- 
fice. 

The  board  of  public  works  of  a  city  of  the 
first  class  created  by  Ky.  St.  1903,  i  2824,  and 
empowered  by  section  2810  -to  appoint  a  chief 
engineer,  lias  no  power  to  appoint  a  chief  engi- 
neer for  a  fixed  term,  but  he  is  removable  at 
the  pleasure  of  the  board. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;   Common  Pleas  Branch,  First  Division. 

"To  be  officially  reported." 

Action  by  Clarence  W.  Parsons  against 
Joshua  B.  P.  Brted.  From  a  Judgment  of 
dismissal,  on  sustaining  a  demurrer  to  the 
petition,  plaintiff  appeals.     Affirmed. 

Thmn  ft  Clark  and  Robert  N.  Miller,  for 
appellant  Eohn,  Baird,  Sloes  ft  John,  for 
appellee. 

O'RBAR.  O.  J.  The  statute  providing  for 
and  regulating  the  government  of  cities  of 
the  first  class  contains  the  following  (section 
2810,  Ky.  St.  1908):  "Each  of  said  boards 
may  appoint  and,  at  pleasure,  remove  a  chief 
of  each  d^artment  under  its  control.  The 
board  of  public  works  shall  have  the  power 
to  appoint  a  chief  engineer  for  the  city  and 
such  subordinate  engineers  as  may  be  neces- 
sary: provided,  that  all  applicants  for  the 
position  of  chief  engineer  shall  first  be  ex- 
amined by  a  board  of  three  competent  civil 
engineers,  to  be  elected  by  the  general  coun- 
cil, and  that  no  applicant  who  falls  to  pass  an 
examination  satisfactory  to  said  l>oard  of  ex- 
aminers shall  be  eligible  to  the  office  of  chief 
engineer,  and  no  person  shall  hold  the  posi- 
tion of  chief  engineer  until  he  shall  have  first 
passed  said  examination.  In  all  cases  where 
the  examination  is  made  in  writing,  all  the 
papers  shall  be  filed  of  public  record  With  the 
secretary  of  the  board  of  public  works.  The 
general  council  shall  have  the  power  to  fix 
tlie  compensation  of  the  said  board  of  ex- 
aminers; provided,  further,  that  no  person 
employed  in  the  capacity  of  civil  engineer, 
deputy,  or  any  other  capacity,  under  the 
board  of  public  works,  or  in  the  capacity  of 
civil  engineer  under  the  employment  of  the 
city  government,  except  the  chief  engineer 
above  provided  for,  shall  receive  a  salary  in 
excess  of  one  thotisand  five  hundred  dollars 
per  annum.  Subordinate  officers  and  em- 
plbySs  may  be  removed  or  punished  by  the 
board  on  the  recommendation  of  the  chief  of 
the  department  concerned  for  cause,  subject 
to  such  regulations  as  may  be  prescribed  by 
ordinance  or  by  the  board.  The  cause  for  the 
removal  of  any  subordinate  as  aforesaid 
must  foe  stated  in  writing,  and  be  transmitted 
to  the  board,  and  the  board  may,  in  ita  dis- 


cretion, retahi  or  dismiss  such  subordinate. 
No  officer  or  employ^  shall  I>e  removed  for 
political  causes.  Interference  in  elections, 
electioneering  or  canvassing  by  any  officer  or 
employs  of  said  board  shall  be  cause  for  in- 
stant removal."  This  statute  became  a  law 
July  1,  1893,  at  the  first  session  of  the  Legis- 
lature after  the  adoption  of  the  present  Con- 
stitution, except  that  part  of  the  section  quot- 
ed relating  to  the  chief  engineer  and  his  as- 
sistants. That  was  added  by  an  amendment, 
re-enacting  the  section  as  now  printed,  in 
1894.  Prior  to  the  present  Constitution, 
Lonlsville,  as  well  as  all  other  cities,  was 
governed  by  charters  specially  granted  by 
the  Legislature.  There  had  existed  for  many 
years  an  office  in  Louisville  known  as  prin- 
cipal engineer,  the  duties  of  which  were 
substantially  the  same  as  now  performed  by 
the  chief  engineer.  By  the  act  of  March  10, 
1882,  the  term  of  the  office  was  made  four 
years  and  the  official  elected  by  the  council. 
The  contention  of  appellant  In  this  case  is 
that  the  act  of  1894,  amending  Kentucky 
Statutes,  2810,  supra,  recognized  the  contin- 
ued existence  of  the  office  of  chief  engineer, 
and  provided  a  different  method  of  filling  it 
The  Constitution  of  1891  contains  a  radical 
change  in  our  syst«n  of  municipal  govern- 
menta.  They  are  now  all  governed  by  gen- 
eral laws,  applicable  uniformly  to  all  cities 
of  the  same  class.  Section  166  of  the  Con- 
stitution firovides  that  all  acts  of  incorpora- 
tion of  cities  and  towns  theretofore  created, 
and  all  amendmenta  thereto,  shall  continue 
in  force  until  such  times  as  the  General  As- 
sembly shall  provide  by  general  laws  for  their 
government  but  not  longer  than  four  years 
after  January  1,  1891,  within  which  time 
the  General  Assembly  was  required  to  pro- 
vide by  general  laws  for  the  government  of 
towns  and  cities  and  the  officers  thereof, 
except  as  provided  in  section  167.  By  the 
latter  secticm  all  city  and  town  officers  were 
to  be  elected  or  appointed  until  the  general 
election  in  November,  1893,  and  until  their 
successors  were  qualified,  at  which  time  their 
terms  should  expire,  and  that  at  that  elec- 
tion, and  thereafter  as  their  terms  expired, 
all  officers  required  to  be  elected  by  the  Con- 
stitution, or  by  general  laws  conforming  to 
It  were  to  be  elected  in  November,  excepting 
'certain  police  Judges.  It  was  In  pursuance  to 
this  mandate  of  the  Constitution  that  the 
general  law  of  1893  and  Its  amendmenta 
governing  cities  of  the  first  class  were  passed. 
The  system  adopted  by  that  legislation  was 
new,  complete,  and  in  many  instances  ma- 
terially, if  not  radically,  different  from  the 
special  charters  previously  governing  Louis- 
ville, the  only  city  of  its  class.  The  manifest 
purpose  of  the  Convention  was  to  begin  anew 
the  municipal  govemmente  of  the  cities  of 
the  commonwealth,  to  abrogate  all  special 
legislation  as  speedily  as  possible,  and  cer- 
tainly within  four  years,  that  had  been 
■passed  to  govern  them.  The  new  le^slatlon 
was  not  only  required  by  the  Constitution  to 
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be,  but  was  designed  by  the  Legislature  to  be, 
in  lieu  of  all  that  had  theretofore  existed  on 
the  subject,  by  every  Implication  repealing 
the  old  charters  in  all  their  features.  Nor 
was  It  necessaiy  to  specifically  enumerate  all 
the  matters  repealed.  The  old  system  was  re- 
pealed ipso  facto,  by  the  general  new  legisla- 
tion adopted  on  the  subject  of  charters  of 
cities  of  the  first  class,  in  obedience  to  the 
constitutional  mandate.  Board  of  Park  Com- 
missioners T.  Du  Pont,  110  Ky.  743,  62  S.  W. 
8Q1.  This  repeal  Included  the  statute  creat- 
ing the  office  of  principal  engineer,  the  man- 
ner of  its  being  filled,  and  its  term. 

The  new  charter  of  cities  of  the  first  class 
<Acts  1893)  provided  a  board  of  public  works, 
composed  of  three  members  (section  2824,  Ky. 
St  1903),  who  bad  exclusive  control  over  the 
construction  and  maintenance  of  public  ways, 
sewers,  lighting,  and  public  buildings.  Other 
boards  are  provided  for  the  administration  of 
other  departments.  Prior  to  1901  the  board 
of  public  works  bad  appointed  appellant  as 
chief  engineer ;  the  appointment  baying  been 
made  under  section  2810,  supra.  A  new  ad- 
ministration was  elected  In  1901.  The  new 
mayor  appointed  a  new  board  of  public 
works;  but  before  it  was  inducted  Into  of- 
fice the  old  board  by  resolution  elected  appel- 
lant to  the  office  of  chief  engineer  of  the  city 
for  a  term  of  four  years.  The  new  board 
when  It  came  into  office  a  few  days  later  re- 
moved appellant  without  notice,  cause,  or 
trial,  and  elected  appellee  to  the  offlee.  This 
suit  resulted.  It  was  brought  by  appellant, 
claiming  that  he  was  the  legal  incumlient  of 
the  office,  and  charging  that  appellee  was  il- 
legally setting  up  claim  to  It,  and  hindering 
appellant  in  the  discharge  of  his  official  du- 
ties. A  demurrer  was  sustained  to  his  peti- 
tion, and  it  was  dismissed. 

The  question  for  decision  is  the  iwwer  of 
the  board  of  public  works  to  remove  appel- 
lant, as  was  done.  We  are  of  opinion  that 
the  office  of  chief  engineer  was  created  by  the 
amended  section  2810,  Ky.  St.  1903,  and  he 
was  "a  chief  of  a  department"  under  control 
of  the  board  appointing  him.  His  term  of 
office  was  not  fixed,  but,  as  expressed  in  the 
statute,  was  at  the  pleasure  of  the  appointing 
board.  He  was  liable  to  removal  at  any  time, 
without  notice,  and  without  cause,  other  than 
the  pleasure  of  the  board.  Mechem  on  Pub- 
lic Officei-s,  445,  454,  states  the  rule  of  law, 
as  frequently  applied  by  this  court,  as. fol- 
lows :  "Where  the  tenure  of  the  office  Is  not 
fixed  by  law,  and  no  other  provision  is  made 
for  removal,  either  by  Constitution  or  by 
statute,  it  Is  said  to  be  a  sound  and  necessary 
rule  to  consider  the  iwwer  of  removal  as  In- 
-cident  to  the  power  of  appointment  •  •  •" 
And:  "In  those  cases  In  which  the  office  is 
held  at  the  pleasure  of  the  appointing  power, 
and  where  the  power  of  removal  is  exercisa- 
ble at  Its  mere  discretion.  It  is  well  settled 
that  the  officer  may  be  removed  without  no- 
tice or  hearing."  Johnson  v.  McGinn,  105  Ky. 
664,  49  a.  W.  470;  Tennessee  Paving  Co.  T. 


Barker,  119  Ky.  654.  59  S.  W.  755 ;  Campbell 
County  V.  Trapp,  113  Ky.  119,  67  S.  W.  369 ; 
Board  of  Council  of  Frankfort  v.  Brawner, 
100  Ky.  166,  37  S.  W.  960,  38  S.  W.  497 ;  Blffe 
V.  Tlnley,  103  Ky.  631,  45  S.  W.  1046;  London 
V.  City  of  Franklin,  118  Ky.  105,  80  S.  W. 
614.  The  mie  Is  dlfTerent  where  the  officer  Is 
one  provided  for  by  the  Constitution,  or  who 
had  a  fixed  term  of  office.  Todd  t.  Dun  lap, 
99  Ky.  440,  36  S.  W.  641.  But,  where  neither 
the  Constitution  nor  statute  fixes  the  term  of 
office,  the  appointee  holds  at  the  pleasure  of 
the  appointing  power,  although  it  was  attempt- 
ed by  the  appointing  power  to  fix  a  definite 
term.  Johnson  v.  Cavanah,  64  S.  W.  863,  21 
Ky.  Law  Rep.  1246.  The  matter  of  municipal 
government  is  becoming  more  a  matter  of 
business,  and  Is  conducted  more  upon  busi- 
ness methods  than  of  statecraft  Public  ad- 
ministrative boards  are  taking  the  places  of 
legislative  bodies  In  maiiy.  matters,  and 
agents  or  employes  are  used,  instead  of  offi- 
cials having  rights  above  the  public  whom 
they  are  chosen  to  serve.  The  administration 
of  the  business  of  a  city  government  would  be 
materially  hampered  if  an  outgoing  adminis- 
tration could  fill  all  the  positions  provided 
for  administering  the  government  with  per- 
sons not  In  accord  with,  and  not  directly  an- 
swerable to,  the  resijonslble  head  of  the  new 
administration.  For  this  reason,  based  upon 
public  policy,  the  strained  construction  con- 
tended for  by  appellant  ought  to  be  denied, 
even  If  the  law  were  not  as  plainly  against 
bis  contention  as  we  think  It  Is. 

We  agree  with  the  circuit  court  that  the 
resolution  of  the  old  board  electing  appellant 
for  a  term  of  four  years  was  void  as  far  a« 
It  attempted  to  fix  a  term ;  and  that  he  was 
removable  at  the  pleasure  of  the  board,  withr 
out  notice,  cause,  or  trial. 

Judgment  affirmed. 


MILLION  V.  MILLION'S  BX*RS. 
(Court  of  Appeals  of  Kentucky.    Oct  22.  1907.) 

1.  New  TbiaI/— Newly  Discovebed  EvinENCB 
—Sufficiency.  ,  .    ^     ..    ,  .     j 

In  an  action  on  a  note,  defenaant  claimed 
a  credit  of  $330  which  had  not  been  indorsed 
on  the  note.  He  introduced  fraRments  of  a  re- 
ceipt tipon  wlilch  tlie  word  "fifty"  appeared, 
and  tliB  court  allowed  a  credit  of  $50.  Upon 
a  motion  for  a  new  trial,  newly  discovered  evi- 
dence was  offered  of  the  existence  of  tlie  receipt 
for  $.S50  with  the  name  of  the  payee  of  tiie  note 
signed  to  it    Held  to  warrant  a  new  trial. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  New  Trial,  {§  224^226.] 

2.  Same  — PiuNO  o»  Additiohai,  Qbounds 
Afteb  Tebm 

When  an  application  for  a  new  trial  has 
been  made  in  conformity  with  Civ.  Code  Prac. 
§  342,  providing  that  it  must  tie  made  within 
three  days  after  verdict,  unless  unavoidably  pre- 
vented fxcept  on  the  ground  of  newly  discov- 
ered evidence,  it  suspenaa  the  judsment,  and  the 
court  may  permit  additional  grotmds  to  tie  filed 
after  the  term,  if  the  application  is  by  petition 
as  expressly  provided  by  section  844,  and  the 
motion  has  not  been  disposed  of. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  87,  New  Trial,  I  282.] 
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Appeal  from  Circuit  Court,  Madison 
County. 

"Not  to  be  ofBdally  reported." 

Action  by  O.  B.  Million's  executors  against 
Thomas  Million.  From  a  Judgment  for  plaln- 
tifFs,  defendant  appeals:  Reversed  and  re- 
manded. 

J.  C.  ft  D.  M.  Chenault,  for  appellant  J. 
A.  Sullivan,  for  appellees. 

HOBSON,  J.  On  November  18,  1886,  Thos. 
Million  executed  to  his  relation,  Greene  B. 
Million,  bis  note  for  $730  for  borrowed  mon- 
ey, also  a  mortgage  to  secure  the  note  on  a 
tract  of  land  owned  by  blm,  which  was  his 
homestead.  Greene  B.  Million  died  on  July 
16,  1880,  and  on  the  27th  of  August,  1903, 
his  executors  brought  this  suit  against  Thos. 
Million  on  the  note  and  to  foreclose  the  mort- 
gage. There  were  a  number  of  credits  In- 
dorsed on  the  note  which  are  undisputed.  In 
addition  to  these,  Thos.  Million  claimed  oth- 
er credits,  as  to  all  of  which  the  Judgment 
of  the  circuit  court  Is  admittedly  correct,  ex- 
cept one  which  Is  the  matter  In  controversy 
on  this  appeal.  Thos.  Million  claimed  that  he 
bad  paid  Greene  B.  Million  on  January  31, 
1889,  $350  on  the  note.  The  circuit  court 
credited  him  by  $50  paid  on  that  day.  He 
complains  that  he  was  not  credited  by  $350. 

The  defendant  proved  by  T.  B.  Myse  that 
on  December  7,  1896,  he  made  a  payment  for 
Thos.  Million  which  was  credited  on  the 
note;  that,  when  this  credit  was  put  on  the 
note,  Thos.  Million  was  present  and  said  to 
Greene  B.  Million  that  they  bad  better  put 
that  other  credit  on  while  they  were  there; 
that  Greene  B.  Million  said,  "I  have  receipt- 
ed to  you  for  that,"  and  went  off  to  talk  to 
some  other  person;  that  from  the  way  they 
talked  It  seemed  a  considerable  little  amount; 
that  while  they  were  talking  about  It  some 
one  came  and  plucked  Greene  B.  Million  by 
the  arm,  and  that  he  then  said  that  they 
would  fix  It  some  other  time;  that  Thos.  Mil- 
lion seemed  very  anxious  to  have  it  fixed. 
There  were  no  credits  put  on  the  note  after 
this  date.  The  proof  also  showed  that 
Greene  B.  Million  kept  his  notes  In  a  bank  In 
Richmond,  and  that  this  conversation  occur- 
red at  the  bank.  Greene  B.  Million  was  a 
man  of  age,  and  wrote  a  very  scrawly  Ir- 
regular hand.  John  Baker  testified  that 
about  the  year  1891  George  Jones  was  talking 
to  Thos.  Million  about  buying  a  piece  of  this 
land,  and  that  the  subject  of  the  mortgage  on 
It  came  up;  that  In  that  conversation,  to 
show  what  had  been  paid  on  the  mortgage^ 
Thos.  Million  produced  what  purported  to  be 
a  receipt  from  Greene  B.  Million;  and  that 
his  recollection  was  that  It  read  for  about 
$350.  The  defendant  himself  gave  his  dep- 
osition. In  which  he  testified  that  he  carried 
the  receipt  In  his  pocketbook;  that  In  this 
way  it  was  worn  to  pieces,  but  he  produced 
the  scraps  of  the  paper.  In  some  of  these 
scraps  there  were  parts  of  what  seemed  to  be 
*.  scrawly  Irregular  signature,  but  the  name 
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could  not  be  made  out  from  them,  although 
the  uneven  tops  of  letters  could  be  seen,  and 
on  one  of  the  scraps  the  word  "fifty"  could 
be  seen.  Part  of  the  date  was  gone,  but  the 
figures  "188"  were  left  Richard  Clark  tes- 
tified that  In  the  early  part  of  the  year  1889 
he  was  with  Greene  B.  Million  In  Richmond, 
and  a  man  was  with  him  with  whom  he  was 
making  some  kind  of  a  settlement;  that  the 
man  wanted  him  to  credit  a  note,  and  Greene 
B.  Million  told  the  man  that  the  note  was  at 
home,  but  he  would  give  him  a  receipt ;  that 
for  this  purpose  they  stepped  Into  some  place 
on  First  street,  and  he  thinks  the  receipt  was 
given.  He  was  not  acquainted  with  Thos. 
Million,  and  could  not  say  whether  he  was 
the  man  or  not.  'The  executors  testified  that 
they  had  presented  the  note  to  Thos.  Million 
after  their  father's  death,  and  he  had  not 
then  claimed  the  $350  credit  but  it  would 
seem  that,  when  a  calculation  was  made  of 
the  amount  of  the  note,  be  said  that  It  was 
too  much.  In  the  defendant's  original  an- 
swer he  alleged  that  he  had  sold  a  tract  of 
land  to  a  son  of  Greene  B.  Million,  and  that 
$425  of  the  purchase  money  went  on  this 
note;  but  In  an  amended  answer,  be  said 
that  the  purchaser  of  the  land  gave  him  a 
check  for  $300  on  It  and  that  this  check  he 
turned  over  to  Greene  B.  Million  with  $50 
more,  making  the  $350.  On  this  proof  the 
case  was  submitted,  and  the  court  evidently 
concluding  that  there  was  not  sufficient  proof 
to  show  a  payment  of  $350,  credited  the  de- 
fendant by  $50,  as  he  could  read  the  word 
"fifty"  In  the  scraps.  The  defendant  filed 
grounds  for  a  new  trial.  The  motion  for  a 
new  trial  was  not  disposed  of  at  that  term. 

At  the  subsequent  term  he  filed  additional 
grounds  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence.  The  newly  dis- 
covered evidence  was  by  F.  C.  Maupin,  who 
lived  In  Ohio,  to  the  effect  that  In  the  year 
1894  he  had  seen  the  receipt  referred  to; 
that  It  was  a  receipt  for  $300  or  more;  and 
that  the  signature  of  Greene  B.  Million  was 
In  a  trembling,  nervous  handwriting  differ- 
ent from  the  body  of  the  receipt  Maupin 
visited  In  Richmond  after  the  term,  and  while 
he  was  there  Thos.  Million  for  the  first  time 
learned  that  he  could  prove  this  fact  by  him. 
He  had  also  learned  that  he  could  prove  by 
William  Gabbard  that  he  saw  the  receipt  and 
that  It  ^  was  for  $350.  On  the  back  of  one 
of  the  fragments  which  the  defendant  pro- 
duced was  this:  "$3.'>0."  While  neither  of 
these  witnesses  profess  to  know  the  signa- 
ture of  Greene  B.  Million,  they  both  ftate 
that  his  name  was  signed  to  the  paper  In  a 
trembling,  nervons  handwriting,  which  ac- 
cording to  the  proof  was  the  way  he  wrote  In 
the  latter  years  of  his  life.  The  fact  that 
there  was  a  receipt  Is  established  by  the  tes- 
timony of  Myse,  and  the  amoimt  which  the 
receipt  called  for  is  very  material  to  be  es- 
tablished, as  so  much  of  the  paper  Is  now 
lost  as  to  leave  It  uncertain  what  amount  the 
receipt  was  for.    The  check  for  $300  was  not 
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produced  on  the  trial.  The  eon  who  had 
given  it  was  one  of  the  executors,  and  testi- 
fled  that  be  had  been  unable  to  find  It 

Under  all  the  evidence,  In  view  of  the 
circumstances  of  the  case,  we  conclude  that 
the  ends  of  Justice  require  a  new  trial,  and 
that  the  defendant  be  given  an  opportunity  to 
take  the  additional  evidence.  By  section  342 
of  the  Civil  Code  of  Practice,  an  application 
for  a  new  trial  must  be  made  within  three 
days  after  the  verdict  Is  rendered,  unless 
unavoidably  prevented,  except  on  the  ground 
of  newly  discovered  evidence;  and  by  section 
344,  If  groimds  for  a  new  trial  are  discovered 
after  the  term,  the  application  must  be  by 
petition.  When  an  application  for  a  new 
trial  has  been  made  In  time,  the  court  may 
permit  additional  grounds  to  be  filed  after 
the  expiration  of  the  three  days  and  before 
the  motion  tB  disposed  of.  Houston  v.  Kid- 
well,  83  Ky.  301;  Wooldrldge  v.  White,  106 
Ky.  247,  48  S.  W.  1081.  When  a  motion  for 
a  new  trial  has  been  properly  entered,  it 
suspends  the  judgment,  and  may  be  continued 
and  passed  on  at  a  subsequent  term.  liOnls- 
vllle,  etc.,  Oo.  v.  Kerr,  78  Ky.  12;  Turner  v. 
Johnson,  35  S.  W.  S23,  18  Ky.  Law  Rep.  202. 
Before  the  motion  was  passed  on  In  this  case, 
the  additional  grounds  were  filed,  and,  as  the 
motion  for  a  new  trial  had  been  entered  in 
time  and  the  judgment  had  not  become  final, 
It  was  unnecessary  to  bring  another  action  to 
set  up  the  newly  discovered  evidence,  and  the 
court  properly  allowed  the  grounds  filed  In 
the  case  that  was  before  him. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


OAMPBBIiL    et    al.    v.    VIRGINIA    IRON, 
COAL  &  COKE  CO. 

(Court  of  Appeals  of  Kentucky.    Oct  16,  1007.) 

1.  HusBAwn   AND    Wife  — Wife's   Estate  — 

CONTBAOTS  TO  CON VET— STATUTES. 

A  title  bond  executed  by  married  women, 
ns  heirs  of  the  deceased  owner,  and  by  their 
husbands  uniting  with  them,  prior  to  the  pas- 
sage of  the  statute  of  1894,  relating  to  the 
property  rights  of  husband  and  wife,  Is  con- 
trolled by  the  general  statutes  in  force  at  the 
time,  which  prohibited  such  a  contract  on  the 
part  of  a  wife,  though  joined  in  by  the  husband, 
and  the  bond  is  invalid  as  an  executory  contract 

2.  Same— ACKNOWLEDOHGNT  —  Masbied    Wo- 

HEN. 

The  interests  of  married  women  «8  heirs 
of  the  deceased  owner  is,  under  the  general 
statutes,  general  estate,  and  under  chapter  52, 
art.  2,  i  3,  and  chapter  24,  S§  19.  20,  relating 
to  conveyances  by  husband  and  wife,  the  privy 
examination  of  married  women  by  the  officer 
taking  their  acknowledgment  of  the  deed  con- 
veying their  interests  is  necessary. 

lEM.  Note. — For  caaes  in  point,  see  Cent  Dig. 
vol.  26,  Husband  and  Wife,  {  726.] 

Appeal  from  Circuit  Court  Perry  County. 

"Not  to  be  officially  reported." 

Action  by  the  Virginia  Iron,  Coal  &  Coke 

Company  against  O.  E.  Campt>ell  and  others. 

From  a  judgment  for  plaintiff,  defendants 

appeal.     Reversed  and  remanded. 


J.  J.  C.  Bach  and  W.  H.  Miller,  for  ap- 
pellants. Wooten  &  Morgan  and  Greene  & 
Van   Winkle,   for  appellee. 

SETTLE,  J.  In  this  action  appellee  seeks 
to  set  aside,  on  the  ground  of  fraud,  a  deed 
made  by  John  C.  Duff  and  others  to  appellee 
G.  E.  Campbell  In  1900,  and  to  quiet  Its  title 
to  certain  mineral  rights  in  the  lands  It 
conveyed.  The  lower  coiurt  upon  the  hearing 
granted  the  relief  asked,  and  appellants 
ask  the  reversal  of  the  judgment. 

The  petition  Includes  the  laud  In  con* 
troversy  In  one  boundary,  but  It  Is,  In  fact 
in  two  tracts,  though  originally  'contained 
In  a  single  patent  granted  to  one  Eversole. 
One  of  the  tracts  contains  179  acres  and  the 
other  106.  It  appears  from  the  record  that 
both  were  formerly  owned  by  Hiram  Camp- 
bell, who  In  1871,  by  deeds  difly  executed, 
conveyed  the  179  acres  to  the  wife  of  J.  O. 
Dnff,  and  the  105  acres  to  the  wife  of  A.  O. 
Duff;  both  grantees  being  bis  daughters. 
Shortly  thereafter  the  wife  of  A.  G.  Duff, 
whose  name  was  Sally,  died  intestate,  leav- 
ing surviving  her  three  children,  viz.,  Debbie 
Combs,  who  married  Drew  Combs,  Elizabeth 
Hoskins,  wife  of  Thomas  Hosklns,  and  Sally 
Duff,  who  became  the  wife  of  Samuel  Camp- 
bell. After  the  death  of  Sally  Duff,  the  re- 
spective Interests  of  her  daughters  Debbie 
Combs  and  Elizabeth  Hosklns  in  the  105- 
Bcre  tract  were  sold  by  them  to  J.  Ol  Doff; 
they  and  their  husbands  uniting  In  executing 
to  the  latter  a  title  bond  therefor.  The  In- 
terest of  the  third  daughter,  Sally  Camp- 
bell, In  the  land  was  never  acquired  by  J.  C. 
Duff.  In  1887  J.  C.  Duff,  by  deed  to  appel- 
lee's remote  vendor,  one  Trigg,  attempted  to 
convey  him  "all  the  coal,  oils,  gases  and  min- 
eral products"  in  and  under  both  the  179 
and  105  acre  tracts.  In  the  following  year 
J.  C.  Duff  and  wife  sold  to  the  appellant 
G.  E.  Campbell  the  two  tracts  of  land  In 
question,  and  executed  to  him  a  title  bond 
therefor;  but  O.  E.  Campt>ell  did  not  re- 
ceive a  deed  to  the  land  until  the  year  1900, 
at  which  time  it  was  duly  executed  and  de- 
livered to  blm,  and,  as  J.  C.  Duff  bad  lost 
the  title  bond  jointly  made  him  by  Combs 
and  wife  and  Hosklns  and  wife  to  tbeir  in- 
terests respectively  in  the  105-acre  tract, 
they,  together  with  Sally  Campbell  and  her 
husband,  Samuel  Campbell,  and  A.  O.  Duff, 
united  with  J.  C.  Dnff  and  wife  in  the  deed 
to  G.  B.  Campbell  to  invest  him  with  a  per- 
fect title.  Neither  this  deed  nor  the  title 
bond  previously  received  by  G.  B.  Campbell 
mentions  the  deed  from  J.  C.  Duff  and  wife 
to  Trigg,  or  recognized  the  latter's  right  to 
the  minerals  in  the  lands. 

Appellant  nrges  as  a  ground  of  reversal 
that  the  description  given  of  the  land  In  the 
deed  from  J.  C.  Duff  and  wife  to  Trigg  Is  so 
Indefinite  that  the  boundary  cannot  be  ascer- 
tained or  the  lands  located,  for  which  rea- 
son the  deed  Is  void.  In  view  of  the  later 
decisions  of  this  court  on  this  question,  ap- 
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pellnnt's  contention  cannot  be  sustained. 
While  somewhat  vague,  the  description  ac- 
cording to  the  following  authorities  must  be 
regarded  as  sufiBclent:  Henderson  v.  Per- 
kins, 94  Ky.  207,  21  S.  W.  1035;  Winn  y. 
Henry,  84  Ky.  48.  It  Is  apparent  from  the 
record  that  under  the  deed  from  J.  C.  Dult 
and  -wife  to  Trigg,  the  latter  and  appellee,  as 
his  vendee,  only  acquired  title  to  the  min- 
erals In  the  179-acre  tract  of  land.  As  al- 
ready stated,  the  179  acres  were  conveyed  to 
the  wife  of  J.  C.  Duff  by  her  father,  Hiram 
Campbell.  At  the  time  of  the  conveyance 
to  Trigg,  therefore,  her  title  to  the  minerals 
In  the  179-acre  tract  passed  thereby  to  Trigg, 
but,  as  at  that  time  J.  C.  DutT  had  no  title 
to  the  106  acres,  the  deed  to  Trigg  was  In- 
valid as  to  that.  It  Is  true  that  J.  O.  Duff 
had  previously  received  the  title  bond  from 
two  of  the  heirs  of  Sally  DufT,  who.  Jointly 
with  their  sister  Sally  Campbell,  after  the 
mother's  death,  owned  the  land  conveyed  her 
by  the  deed  from  Hiram  Campbell,  but  as 
these  two  heirs  were  at  the  time  married 
women,  and  one  of  them,  Mrs.  Combs,  was 
an  Infant,  the  title  bond  was  InefTectual  as 
an  executory  contract  to  In  any  -way  bind  the 
vendors,  although  their  husbands  had  united 
with  them  therein.  The  title  bond  In  ques- 
tion was  admittedly  executed  prior  to  the 
enactment  of  the  statute  of  1894  with  respect 
to  the  property  rights  of  husband  and  wife, 
known  as  the  "Welsenger  law."  The  rights 
of  the  parties  under  It  must  therefore  be 
controlled  by  the  provisions  of  the  general 
statutes  then  in  force,  which  prohibited  such 
a  contract  upon  the  part  of  the  wife,  though 
Joined  in  by  the  husband.  In  other  words, 
at  the  time  of  the  execution  of  this  bond, 
leaving  out  of  view  the  Infancy  of  Mrs. 
Combs,  under  the  statute  then  In  force,  a 
married  woman,  even  by  uniting  with  her 
husband,  could  not  make  an  executory  con- 
tract of  this  character  with  reference  to  her 
land.  The  interests  of  Mrs.  Combs  and  Mrs. 
RoEkiuB  In  the  land  they  attempted  to  sell 
J.  C.  Duff  was  under  the  general  statutes 
known  as  "general  estate,"  and  by  section 
3,  art.  2,  c.  52,  Gen.  St,  It  was  provided  that 
"husband  and  wife  may  sell  and  convey  her 
land  or  chattels  real;  but  the  conveyance 
must  be  acknowledged  and  recorded  in  the 
manner  and  time  required  by  the  chapter  of 
this  revision  on  the  subject  of  conveyances. 
•  •  • "  The  same  power  was  conferred 
upon  married  women  by  section  19,  c.  24, 
Oen.  St.,  and,  by  section  20  of  the  same  chap- 
ter, it  was  further  provided  that  the  convey- 
ance might  be  by  the  Joint  deed  of  husband 
and  wife,  or  by  separate  Instrument,  but  in 
the  latter  case  the  husband  should  first  con- 
vey, or  have  theretofore  conveyed.  In  either 
event,  privy  examination  of  the  wife  by  the 
officer  taking  her  acknowledgment  of  the 
deed  was  necessary. 

Neither  under  the  allegations  of  the  peti- 
tion, or  according  to  the  proof,  has  appellee 
shown  any  such  actual,  adverse  possession 


of  the  land  In  controversy  as  would  set  the 
statute  of  limitation  In  motion,  or  require 
the  application  of  the  law  of  champerty  to 
the  case  In  band.  By  the  deed  from  J.  C. 
Duff  and  wife,  A.  Q.  Duff  and  the  heirs  at 
law  of' Sally  Duff,  deceased,  the  appellant 
O.  E.  Campbell  seems  to  have  obtained  a 
good  title  to  the  105-acre  tract  of  land  In 
controversy,  to  the  exclusion  of  any  right  on 
appellee's  part  to  the  coal,  oils,  gases,  or 
mineral  products  that  may  be  thereon.  But, 
as  to  the  179-acre  tract,  Campbell's  title  Is 
subordinate  to  appellee's  right  to  the  coal, 
oil,  gases,  and  mineral  products  In  and  there- 
on. Whatever  may  have  been  the  notice  of 
J.  C.  Duff,  the  proof  Is  not  suflUcIent  to  show 
any  fraud  In  the  conveyance  to  O.  E.  Camp- 
bell, so  far  as  the  latter  and  the  other 
grantors  are  concerned.  From  what  has 
been  said  it  follows  that  the  court  below 
erred  In  its  conclusions  of  law  and  fact 

Wherefore,  the  Judgment  is  reversed,  and 
cause  remanded,  with  directions  to  enter  a 
Judgment  confirming  appellee's  right  to  "all 
the  coal,  oils,  gases  and  mineral  products" 
in  and  under  the  179  acres  of  land,  and  to 
dismiss  appellee's  petition  as  to  the  remain- 
ing 105  acres,  in  which  it  has  no  right  to 
coal,  oils,  gases,  or  other  mineral  products. 


CINCINNATI.    N.   O.   &   T.   P.    RT.   CO.   v. 
COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Oct  16.  1907.) 

1.  RAII.K0AD8   —  OPBRATION   —   REOtTLATIONS 

— Violations — ^Indictment. 

An  indictment  charging  a  railroad  company 
with  running  its  trains  through  an  incorpor- 
ated town  at  an  unreasonable  rate  of  speed  and 
withont  the  customary  warning  signal  charges  a 
pnbllc  nuisance. 

2.  Samb. 

To  find  a  railroad  company  guilty  of  com- 
mitting a  public  nuisance  by  running  Its  trains 
tbrougn  an  incorporated  town  at  an  unsafe  rate 
of  speed,  without  signals  at  a  crossing  therein, 
it  is  necessary,  not  only  to  prove  an  habitual 
rapid  rnnnlng  of  the  trains,  but  also  that  such 
running  was  without  necessary  warnings  to  avoid 
injuring  those  using  the  crossing. 

8.  Same— Neolioence. 

The  rapid  running  of  a  train  over  the 
streets  or  crossings  of  a  town,  which  will  ren- 
der unavailing  signals  that  may  have  been  given 
of  its  approach,  is  evidence  of  negligence,  en- 
titling a  person  Injured  thereby  to  recover  dam- 
ages. 

fEd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  41,  Railroads,  (  1006.] 

4.  Same— MuNicrpAL    Cospobationb— Police 
PowKs— Regulation  of  Trains. 

Ky.  St.  1903,  §  786,  requiring  every  rail- 
road company  to  sound  the  whistle  and  ring 
the  bell  outside  of  incorporated  cities  at  least 
50  rods  from  a  crossing,  and  to  give  such  signals 
in  cities  as  the  legislative  authorities  thereof 
may  require,  confers  on  municipalities  the  ex- 
clusive power  to  determine  by  ordinance  what 
signals  shall  he  given  therein  by  trains  running 
through  their  corporate  limits,  whether  on  the 
streets  or  crossings. 

[Ed.  Note.— For  cases  in  point  see  Cent  Diz. 
vol.  41,  Railroads,  i  747.] 
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5.  Sake. 

Under  Kj.  St  1903,  f  8074,  authorizing 
towni  of  the  sixth  claw  lo  enact  police  re^ula- 
tions  not  oonflictine  with  the  general  laws,  a 
town  of  the  sixth  class  may  require  a  railroad 
company  to  use  stich  reasonable  precautions  as 
to  the  speed  of  its  trains  in  approaching  a  croi^s- 
ing  or  passing  through  its  limits  as-  may  be 
needful  for  the  safety  of  the  public. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  41,  Railroads,  t  749.] 

0.  Same— Evidence — ADMissiBiLrrr. 

Where,  on  a  trial  of  a  railroad  company 
for  committing  a  public  nuiBsnce  by  running 
its  trains  through  an  incorporated  town  at  an 
unsafe  speed  without  giving  warning  at  public 
crossings,  the  evidence  showed  that  it  stationed 
a  watchman  at  a  crossing,  it  was  proper,  as 
bearing  on  its  good  faith,  to  show  that  it  placed 
the  watchman  there  pursuant  to  a  requirement 
of  the  railroad  commissioners,  though  the  com- 
missioners exceeded  their  authority. 
7.  Same— Evidence — Sufticienct. 

On  a  trial  of  a  railroad  company  for  com- 
mitting a  public  nuisance  by  running  Its  trains 
through  an  incorjxjrated  town  at  an  unsafe 
speed  without  giving  warning  at  a  crossing, 
evidence  held  to  require  an  acquittal,  though 
the  trains  were  run  at  an  unreasonable  rate 
o(  speed. 

Appeal  from  CiTcoit  Oonrt,  Mercer  Ckninty. 

"To  be  officially  reported." 

The  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company  was  convicted  of 
maintaining  a  public  nuisance,  and  it  ap- 
peals Reversed,  and  remanded  for  new 
triaL 

E.  H.  Gaitlier  and  John  Oalvln,  for  ap- 
pellant N.  B.  Hays,  Atty.  Gen.,  and  Clias. 
H.  Morris,  for  the  CommonwealtlL 

SBTTLB,  J.  This  appeal  Is  prosecuted 
from  a  Judgment  entered  by  the  cqurt  below 
upon  the  verdict  of  a  jury  finding  appellant 
guilty  of  committing  a  public  nuisance  and 
fixing  its  punishment  at  a  fine  of  $500.  The 
indictment  under  which  the  trial  was  had 
specifically  charges  that  appellant  did  "un- 
lawfully, willfully,  habitually,  and  for  an  un- 
reasonnble  length  of  time  run  Its  trains  at 
an  unsafe  and  unreasonable  rate  of  speed 
and  so  rapidly  as  to  endanger  and  hazard  the 
safety  and  life  of  persons  traveling  upon  the 
turnpike  leading  from  Harrodsburg  to  and 
through  Burgln,  which  was  and  is  a  public 
highway,  at  a  point  where  said  railroad 
crosses  said  pike  In  Burgln,  an  lucori)orated 
town,  and  at  a  point  where  there  is  much 
travel  In  buggies  and  vehicles  and  by  pedes- 
trians, and  this  without  sufficient  and  neces- 
sary warning  to  prevent  the  danger,  hazard, 
and  inconvenience  to  public  travel."  Appel- 
lant filed  a  demurrer  to  the  Indictment,  which 
was  overruled,  as  was  its  motion  for  a  per- 
emptory Instruction,  made  at  the  conclusion 
of  the  commonwealth's  testimony,  and  mo- 
tion for  a  new  trial  following  the  verdict 
and  judgment 

According  to  the  evidence  Burgln  Is  a  town 
of  the  sixth  class,  with  a  population  of  about 
1,000.  Appellant's  road  runs  through  It  north 
and  south,  and  the  turnpike  mentioned  In  the 
Indictment  is  its  principal  thoroughfare  or 


street,  and  the  only  one  of  the  town  crossing 
the  railroad.  The  Burgln  post  office,  school, 
and  churches,  as  well  as  its  principal  business 
houses,  are  situated  east  of  the  railroad,  and 
its  main  residence  section  west  thereof. 
There  Is  a  large  amount  of  travel  over  the 
crossing  during  the  day,  but  the  night  travel 
is  less  than  a  third  as  great  Each  day  and 
night  several  of  appellant's  fast  trains,  both 
passenger  and  freight,  pass  through  Burgln 
withoat  stopping.  At  and  near  the  crossing 
are  numerous  side  tracks,  which  are  often 
occupied  by  empty  or  loaded  freight  cars, 
both  day  and  night;  and  when  this  is  the 
case  it  Is  difficult  for  persons  approaching 
the  crossing  to  see  appellant's  trains  coming 
from  the  south.  According  to  the  common- 
wealth's evidence  appellant's  through  trains 
usually  pass  Burgln  at  a  speed  of  40  to  70 
miles  an  hour.  On  the  other  hand,  appel- 
lant's testimony  was  to  the  effect  that  these 
trains  ran  through  the  town  at  25  to  50  miles 
an  hour.  The  commonwealth's  testimony  also 
showed  that  a  watchman  was  kept  at  the 
croBslng  by  appellant  from  6  a.  m.  to  6  p.  m. 
each  day,  but  wholly  failed  to  show  that  the 
trains  of  appellant.  In  approaching  and  pass- 
ing through  Burgln,  did  not  give  the  usual 
and  proper  signals,  while  that  of  appellant 
showed  that  such  signals  were  invariably 
given;  and  there  was  no  contrariety  of  evi- 
dence as  to  the  further  fact  that  no  one  had 
ever  been  Injured  at  or  near  the  crossing  by 
appellant's  manner  of  operating  Its  trains. 

Appellant's  complaint  of  the  trial  court's 
action  In  overruling  Its  demurrer  to  the  In- 
dictment cannot  be  sustained.  If,  as  charged 
In  the  indictment,  appellant  willfully,  habit- 
ually, and  for  an  unreasonable  length  of 
time  ran  its  trains  through  Burgln  at  such  a 
rapid,  nnreasonable,  and  unsafe  rate  of  speed 
as  to  endanger  the  lives  or  safety  of  persons 
using  the  crossing,  and  this,  as  In  substance 
further  alleged,  was  habitually  done  without 
the  customary  and  necessary  warning  signals 
of  their  approach,  these  acts  were  sufficient 
to  constitute  the  offense  charged.  In  Louls- 
vlUe,  Cincinnati  &  Le.\lngton  Railroad  Com- 
pany V.  Commonwealth,  80  Ky.  143,  44  Am. 
Rep.  408,  an  indictment  for  a  common-law 
nuisance,  charged  to  have  been  committed  by 
appellant  at  a  'crossing  of  the  turnpike  and 
Its  railroad  by  "habitually  running  Its  trains 
at  an  unsafe  and  nnreasonable  rate  of  speed, 
and  so  rapidly  as  to  endanger,  hazard,  and 
Injure  persons  traveling  upon  the  tiimpike, 
without  giving  warning  signals  or  taking 
precautions  to  avoid  injuring  such  persona  by 
approaching  trains,"  was  held  to  sufficiently 
state  a  public  offense.  As  In  language  and 
meaning  the  Indictment  In  the  case  at  bar 
Is  substantially  the  same  as  that  of  the  case 
supra,  we  are  constrained  to  bold  that  the 
demurrer  to  It  was  properly  overruled. 

We  are  of  opinion,  however,  that  the  evi- 
dence Introduced  by  the  commonwealth  in 
this  case  did  not  warrant  a  conviction ;  for, 
in  OTder  to  find  appellant  guilty  of  the  offense 
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charged,  It  ■was  necessary,  not  only  that  It 
ahonld  have  proved  such  habitually  rapid 
mnning  of  Its  trains  by  appellant  as  was 
reasonably  calculated  to  endanger  or  Injure 
persons  using  the  crossing,  but  also  that  sucb 
running  of  Its  trains  was  without  the  neces- 
sary warning  signals  or  other  precautions  to 
avoid  Injuring  those  using  the  crossing.  Ac- 
cording to  the  evidence  appellant's  trains,  In 
ai>proachlng  the  Burgln  crossing,  always  gave 
the  customary  statutory  signals,  in  addition 
to  which  appellant  took  the  precaution  to 
keep  a  watchman  at  the  crossing  from  6  a. 
m.  to  6  p.  m.  each  day.  This  view  of  the  law 
was  adopted  by  the  court  In  L.,  0.  &  L.  R. 
R.  Co.  V.  Commonwealth,  supra.  The  opin- 
ion, after  stating  the  facts  as  to  the  charac- 
ter of  the  crossing  in  that  case,  the  obstruc- 
tions near  it,  its  large  and  constant  use  by 
the  traveling  public,  and  the  speed  at  which 
the  railroad  company  ran  Its  trains  In  ap- 
proaching It,  proceeds  to  say:  "This  evi- 
dence clearly  establlshea  the  (act  that  the 
safety  of  the  numerous  persons  passing  over 
the  crossing  requires  that  warning  signals 
should  be  given  of  the  approach  of  trains. 
The  Jury  by  their  verdict  in  effect  found  that 
appellant  habitually  failed  to  give  such  sig- 
nals, and,  as  they  were  necessary  to  the  safe- 
ty of  the  public  from  danger  of  approaching 
trains,  the  appellant  was  legally  convicted, 
unless  the  finding  of  the  jury  Is  without  evi- 
dence to  support  it  There  is  evidence  of  the 
failure  to  give  any  warning  signals  on  sev- 
eral occasions,  and  the  testimony  Introduced 
by  appellant  to  establish  the  custom  of  ring- 
ing the  bell  or  sounding  the  whistle  on  the 
approach  of  trains  to  the  crossing  does  not 
show  that  such  signals  were  universally  giv- 
en, and  it  lacks  some  of  the  elements  of  cer- 
tainty." L.  &  N.  E.  R.  Co.  V.  Commonwealth, 
13  Bush,  390. 

We  have  In  this  state  no  statute  regulat- 
ing the  rate  of  epeei  at  which  railroads  shall 
operate  their  trains,  and  while.  In  civil  ac- 
tions brought  by  persons  for  Injuries  result- 
ing from  the  alleged  negligence  of  railroad 
companies,  this  court  has  time  and  again  held 
that  such  rapid  running  of  a  train  over  the 
streets  or  crossings  of  a  town  or  city  as 
would  render  unavailing  signals  that  may 
have  been  given  of  its  approach  was  such  evi- 
dence of  negligence  as  would  entitle  the 
person  Injured  thereby  to  recover  damages, 
It  has  never  undertaken  to  fix  a  rate  of 
speed  at  which  trains  should  b^  operated 
in  towns  or  cities,  and  manifestly  could  not 
do  so,  in  the  absence  of  a  statute  or  ordi- 
nance, authorizing  it.  Its  rulings  have  gone 
no  further,  tlierefore,  than  to  decide  whether 
the  facts  of  such  cases  as  were  brought  to  it 
for  review  did  or  did  not  show  negligence. 
The  rule  announced  by  this  court  In  civil  ac- 
tions for  Injuries  alleged  to  have  been  receiv- 
ed on  the  streets  or  crossings  of  a  town  or 
city  through  the  negligence  of  those  operating 
railroad  trains  is  that  greater  care  should 


be  used  In  running  trains  on  the  streets  or 
crossings  of  a  town  or  city  than  Is  required 
to  be  exercised  In  approaching  highway  cross- 
ings in  the  country,  because  of  the  larger 
amount  of  travel  tmd  constant  presence  of 
persons  on  the  streets  and  crossings.  Under 
such  circumstances,  in  addition  to  giving  and 
continuing  the  customary  signals  and  keeping 
a  constant  lookout,  the  trainmen  should  re- 
duce the  speed  of  the  train,  so  as  to  lessen 
the  danger  of  Injury  to  persons  on  the  street 
or  crossing  from  its  movements.  McCabe's 
Adm'x  V.  MaysvIUe  &  Big  Sandy  Ry.  Co.,  89 
8.  W.  683,  28  Ky.  Law  Rep.  536.  On  the 
other  hand,  the  rule  as  to  the  degree  of  care 
to  be  used  by  those  In  charge  of  a  train  in 
approaching  a  country  crossing  Is,  not  that 
the  speed  of  the  train  be  slackened,  but  that, 
where  the  speed  of  the  train  is  great,  care  In 
giving  warning  of  Its  approach  to  the'  cross- 
ing should  be  commensurate  with  the  danger 
to  be  avoided.  L.  &  N.  R.  R.  Co.  v.  Molloy's 
Adm'x,  28  Ky.  Law  Rep.  1113. 

But,  In  order  to  sustain  a  penal  prosecu- 
tion against  a  railroad  company  for  run- 
ning Its  trains  In  city  or  country  at  a  high 
or  even  dangerous  rate  of  speed,  either  upon 
a  street  or  In  approaching  a  crossing,  it  must 
be  shown  that  such  running  of  the  trains 
was  attended  with  a  failure  on  the  part  of 
those  operating  them  to  give  the  necessary 
and  usual  signals  of  their  coming.  Section 
786,  Ky.  St.  1903,  provides:  "Every  [rail- 
road] company  shall  provide  each  locomo- 
tive engine  passing  upon  its  road  with  a  bell 
of  ordinary  size  and  steam  whistle,  and  each 
bell  shall  be  rung,  or  whistle  sounded  out- 
side of  Incorporated  cities  and  towns  of  a 
distance  of  at  least  fifty  rods  from  the  place 
where  the  road  crosses  upon  the  same  level 
any  highway  or  crossing,  at  which  a  sign- 
board Is  required  to  be  maiutained,  and  such 
bell  shall  be  rung  or  whistle  sounded  con- 
tinuously or  alternately,  until  the  engine  has 
reached  such  highway  crossing,  and  shall 
give  such  signals  In  cities  and  towns  as  the 
legislative  authorities  thereof  may  require." 
It  will  be  observed  that  the  last  clause  of 
section  786  confers  upon  the  legislative  au- 
thorities of  all  cities  and  towns  of  the  com- 
monwealth the  exclusive  power  to  determine 
and  by  ordinance  declare  what  signals  shall 
be  given  therein  by  trains  running  through 
their  corporate  limits,  whether  upon  the 
streets  or  crossings.  In  Chesapeake  &  Ohio 
Railway  Company  v.  City  of  Maysvllle,  69 
S.  W.  728,  24  Ky.  Rep.  615,  the  validity  of 
an  ordinance  of  th^  appellee  city  compelling 
the  appellant  railway  company  to  erect  and 
maintain  gates  at  certain  crossings  In  the 
city  was  attacked  upon  the  ground  that  it 
was  unconstitutional  and  its  enforcement 
would  amount  to  usurpation  on  the  part  of 
the  city  of  power  vested  by  law  In  the  rail- 
road commissioners  and  which  could  be  ex- 
ercised by  them  alone.  Both  contentious 
were  rejected  by  this  court;  the  opinion  de- 
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clarlDg  that  the  charter  of  MaysvlUe,  a  city 
of  the  fourth  class,  expressly  authorized  the 
enactment  of  the  ordinance,  and.  In  addition, 
that  section  774,  Ky.  St  1903,  vmder  -which 
the  power  In  question  was  claimed  for  the 
railroad  commissioners,  only  authorized  them 
to  compel  the  erection  and  maintenance  of 
gates  at  highway  crossings  within  a  mile 
of  the  corporate  limits  of  any  city  or  town 
of  this  commonwealth. 

Not  only  may  the  town  of  Burgln,  under 
the  power  conferred  by  section  786  of  the 
Statutes,  supra,  by  ordinance  require  ap- 
pellant to  adopt  such  signals  as  may  be  rea- 
sonably necessary  to  give  warning  of  the 
approach  of  Its  trains  to  the  crossing  In 
question,  but  It  may  require  of  It  such  other 
reasonable  precautions  as  to  the  speed  of 
the  trains  In  approaching  the  crossing  or 
passing  through  the  corporate  limits  of  the 
town  as  may  be  needful  for  the  safety  of 
the  public;  for  a  town  of  the  sixth  class, 
like  Burgin,  Is  by  the  provisions  of  subsec- 
tion 7,  (  3704,  Ky.  St.  1903,  empowered 
through  Its  board  of  trustees  "to  ♦  ♦  • 
enact  and  enforce  within  the  limits  of  said 
town  all  other  local,  police,  sanitary  and 
other  regulations  as  do  not  conflict  with  the 
general  laws."  While,  In  requiring  appel- 
lant to  keep  a  watchman  at  tlie  Burgln  cross- 
ing, the  railroad  commissioners  may  have 
transcended  their  authority,  it  was  a  pre- 
caution which  Inured  to  the  benefit  of  the 
citizens  of  that  town.  The  testimony  as 
to  the  stationing  of  the  watchman  at  the 
crossing  and  the  purpose  thereof  having  prop- 
erly been  admitted  by  the  court,  we  do  not 
think  It  would  have  been  improper  to  ad- 
mit the  testimony  offered  by  appellant  to  the 
effect  that  In  placing  the  watchman  at  the 
crossing  It  acted  upon  a  suggestion  or  re- 
quirement of  the  railroad  commissioners,  as 
It  tended  to  show  appellant's  good  faith  In 
attempting  to  protect  persons  using  the 
crossing  against  the  dangers  arising  from 
the  passing  of  Its  trains.  We  do  not  mean 
to  say  that  appellant  should  have  been  ac- 
quitted because  of  the  failure  of  Burgln's 
board  of  trustees  to  adopt  an  ordinance 
with  respect  to  the  signals  to  be  given  by 
appellant's  trains  In  approaching  the  cross- 
ing, or  running  through  the  town;  but  as, 
according  to  the  evidence,  appellant's  trains 
in  approaching  the  Burgln  crossing  uni- 
versally gave  the  warning  signals  required 
by  statute  in  respect  to  crossings  outside  of 
incorporated  towns  and  cities,  and  It  In  ad- 
dition kept  a  watchman  at  the  crossing 
each  day  during  the  hours  mainly  devoted 
to  travel  on  the  turnpike  and  crossing,  these 
facts,  In  the  absence  of  an  ordinance  of  the 
town  of  Burgln  requiring  other  than  the 
statutory  warning  signals  from  appellant's 
trains  In  approaching  the  crossing,  entitled 
appellant,  notwithstanding  the  fast  running 
of  its  trains,  to  an  acquittal  at  the  handa 
of  the  Jury.  We  are  of  opinion,  therefore, 
that  the  trial  court,  after  the  Introduction 


of  all  the  testimony,  should  have  peremptori- 
ly Instructed  the  jury  to  And  appellant  not 
guilty. 

For  the  reasons  Indicated,  the  Judgment  is 
reversed,  and  case  remanded  for  a  new  trial 
and  other  necessary  proceedings  consistent 
with  the  opinion. 


RADER'S  ADM'X  v.  LOUISVILLE  &  N. 
R.  CO. 

(Court  of  Appeals  of  Kentncky.    Oct  16,  1907.) 

1.  RAII.B0ADS  —  Actions    fob   Injitbiss    or 
TBACKS—NKOLiaKNCK-— Questions  roa  Jury. 

Id  an  action  against  a  railway  company 
for  the  negligent  killing  of  plaintiff's  intestate 
while  on  defendant's  track,  evidence  considered, 
and  held  sufficient  to  go  to  the  Jury. 

2.  Sauk— Opebatior— Cabs  Requibed  as  to 
Tbespassebs. 

Failure  of  those  in  charge  of  a  train  to  give 
warning  of  a  railroad  train  passing  through  a 
city  or  town  or  approaching  a  crossing  is  neg- 
ligence of  the  greatest  degree,  and  such  failure 
will  render  the  company  liable  for  Injury  cans- 
ed,  even  to  a  trespasser. 

TBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  {  1261.] 

3.  Saue. 

A  railroad  company  is  liable  for  an  injury 
due  to  a  trespasser,  as  well  as  to  a  person  law- 
fully upon  Its  track.  If  his  peril  was,  or  by  the 
exercise  of  that  character  and  degree  of  care 
required  in  operating  railroad  trains  might  have 
been,  discovered  in  time  to  prevent  or  avoid  in- 
Jury  to  him. 

[IM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  !f  1275-1284.] 

4.  Same— Actions  fob  Injtjbies— Neoliqencb 
-Questions  fob  Jubt. 

Where  a  railroad  company  has  knowledge 
of  a  trespasser  or  licensee  on  its  tracks  or  no- 
tice of  tnelr  expected  and  probable  presence, 
the  rate  of  speed  may  be  negligent  as  to  them, 
and  whether  it  U  negligence  is  a  question  for 
the  Jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  f}  1374-1376.] 

Appeal  from  Circuit  Court,  Laurel  County. 

"To  be  officially  reported." 

Action  by  Rachael  Rader's  administratrix 
against  the  Louisville  &  Nashville  Railroad 
Company.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Reversed  and  remanded. 

W.  B.  Begley  and  R.  A.  Dyche,  for  appel- 
lant Benjamin  D.  Warfleld  and  J.  W.  Al- 
corn, for  appellee. 

NUNN,  J.  This  is  an  appeal  from  a  Judg- 
ment of  the  Laurel  circuit  court  in  which  ap- 
pellant sought  to  recover  damages  of  appellee 
for  the  negligent  destruction  of  her  Intes- 
tate's, Rachael  Rader's,  life.  When  appel- 
lant closed  her  evidence,  appellee  moved  for 
a  peremptory  instruction,  which  was  overrul- 
ed. However,  at  the  close  of  all  the  testi- 
mony, appellee  renewed  its  motion  for  a  per- 
emptory Instruction,  and  the  court  sustain- 
ed the  motion  and  gave  the  instruction,  to 
which  appellant  objected  and  excepted. 

Therefore  the  only  question  Is :  Was  there 
any,  a  scintilla,  of  testimony  supporting  ap- 
pellant's cause  of  action?    This  necessitates 
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the  constderatlon  of  the  evidence  Introduced. 
Rachael  Rader,  the  deceased,  was  12  years 
aiHl  11  months  of  age  at  the  time  she  was 
killed.  She  lived  in  the  town  of  Pittsburg, 
Ky.,  nearly  one-half  mile  from  the  station. 
The  population  of  the  town  was  at  the  time 
about  1,000  or  1,200.  The  town  was  located 
in  the  maio,  so  that  the  business  and  dwell- 
ing houses  faced  and  were  on  each  side  of  the 
railroad  track;  there  being  a  roadway  on 
each  side.  The  track  was  so  constructed 
through  the  city  that  In  some  places  it  was 
elevated  a  few  feet  above  the  level  of  the 
dirt  roads.  There  was  only  one  street,  or 
public  road,  over  which  vehicles  could  cross 
the  track,  and  that  was  near  to  and  south 
of  the  station.  The  railroad  passes  through 
the  town  in  a  northern  and  southern  course ; 
and  more  than  one-half  is  within  the  town 
limits.  This  little  girl,  on  the  afternoon  of 
January  3,  1903,  was  sent  by  her  mother  to 
the  Pittsburg  Company's  store,  which  Is  sit- 
uated on  the  west  side  of  the  railroad,  and 
several  hundred  feet  south  of  the  station  and 
this  crossing  for  vehicles,  and  to  the  post 
office.  She  obtained  the  article,  tobacco,  from 
the  store  which  she  was  sent  for,  and  started 
to  the  post  office,  which  is  situated  near  the 
station  and  on  the  east  side  of  the  railroad. 
She  came  out  of  the  store,  passed  between 
some  piles  of  lumber,  which  were  stacked 
near  or  In  front  of  the  store,  and  then  moved 
along  a  path  leading  in  the  direction  of  the 
post  office.  She  was  going  in  a  northwestern 
course,  which  placed  her  right  side  or  back 
nearest  to  the  train  whlct)  was  coming  from 
the  south.  She  was  walking  slowly,  and  ap- 
peared to  be  trying  to  raise  an  old  umbrella. 
According  to  appellant's  proof,  it  was  raining 
or  sleeting  at  the  time.  She  crossed  appel- 
lee's passing  track,  and  walked  a  few  steps 
along  the  main  track,  stopped  and  placed  one 
foot  upon  the  end  of  a  tie,  and  made  another 
effort  to  raise  the  umbrella,  when  the  cross- 
beam of  the  engine  struck  her  on  the  right 
Bide  of  the  head,  and  killed  her.  All  the  tes- 
timony tends  to  show  that  she  was  from  the 
time  she  left  the  store  apparently  unconscious 
of  the  approach  of  the  train.  The  fireman  tes- 
tified that  he  saw  her  from  the  time  she 
came  from  behind  the  piles  of  lumber  until 
she  was  killed,  but  did  not  believe  she  would 
go  upon  or  near  the  track.  When  be  first 
saw  her,  he  was  about  a  quarter  of  a  mile 
away,  and  the  engineer  and  fireman  both  tes- 
tified that  the  whistle  was  blown  for  the 
station  and  semaphor  about  that  distance 
from  the  station,  and  the  bell  was  rung  con- 
tinuously until  the  girl  was  killed.  Appel- 
lant's testimony  agrees  with  appellee's  with 
reference  to  the  blowing  of  the  whistle,  but 
contradicts  It  with  reference  to  the  ringing  ot 
the  bell.  The  engineer  testified  that  he  had 
run  a  train  through  the  town  of  Pittsburg  for 
nearly  18  years,  and  that  "he  was  always 
looking  out  for  people  on  the  track.  There 
are  always  a  lot  of  people  there.  It  is  a  min- 
ing town,  and  we  always  keep  a  sharp  look- 


out ftor  them."  The  evidence  conduces  to 
show  that  persons  repeatedly  crossed  back 
and  forth  over  this  railroad  track  during  the 
day  with  the  knowledge  of  the  servants  of 
appellee  In  charge  of  Its  trains.  It  also  ap- 
pears that  this  train  was  being  run  at  the 
rate  of  25  or  30  miles  an  hour,  and  consisted 
of  26  heavily  loaded  care,  excluding  the  en- 
gine, tender,  and  caboose,  and  those  in  charge 
were  not  able  to  stop  It  until  it  ran  the  full 
length  of  the  train  and  three  or  four  car 
lengths  In  addition.  With  this  evidence  be- 
fore the  Jury,  In  our  opinion,  the  court  er- 
red in  giving  the  peremptory  instruction. 
The  evidence  conduced  to  prove  that  appel- 
lant's servants  were  negligent  in  falling  to 
ring  the  bell  as  they  approached  the  deceas- 
ed; at  least,  there  was  conflict  of  proof  on 
this  point,  and  they  were  moving  the  train 
at  a  negligent  and  dangerous  rate  of  speed 
through  the  town. 

In  the  case  of  East  Tennessee  Coal  Co.  v. 
Harshaw,  29  S.  W.  289,  16  Ky.  Law  Rep. 
526,  the  court  said:  "The  evidence  shows 
the  engineer  of  that  coal  train  did  not  signal 
Its  approach  to  the  crossing  by  either  whistle 
or  bell;  and  that  the  railroad  was  for  about 
200  yards  beyond  straight  enough  to  enable 
the  engineer  to  see  a  person  at  or  near  that 
point.  The  failure  of  those  in  charge  to  give 
warning  of  a  railroad  train  passing  through 
a  city  or  town,  or  approaching  a  crossing  of 
a  street  or  public  road,  has  been  held  by  this 
court  negligence  of  the  greatest  degree,  and 
will  render  the  company  owing  It  liable  for 
injury  caused  by  such  failure,  even  to  a  tres- 
passer. It  Is  also  well  settled  that  such  com- 
pany Is  liable  for  injury  done  as  well  to  a 
trespasser  as  to  a  person  lawfully  upon  its 
track,  If  his  peril  was,  or  by  exercise  of  that 
character  and  degree  of  care  required  in  op- 
erating railroad  trains  might  have  been,  dis- 
covered In  time  to  prevent  or  avoid  injury  to 
him."  In  the  case  of  Illinois  Cent.  R.  R.  Co. 
V.  Murphy's  Adm'r,  97  S.  W.  729,  30  Ky.  Law 
Rep.  93,  the  court  said :  "If  the  railroad  com- 
pany knows  that  the  public  habitually  uses 
Its  tracks  and  right  of  way  In  a  populous 
community  as  a  foot  paMway,  so  that  It 
knows  that  at  any  moment  people  may  be  ex- 
pected to  be  found  thereon,  such  knowledge 
Is  treated  as  equivalent  to  seeing  them  there, 
and  their  presence  must  l>e  taken  into  con- 
sideration by  the  train  operatives  In  the  move- 
ment of  their  trains.  Such  foot  passengers 
may  be  In  law  only  trespassers  or  licensees— 
they  may.  Indeed,  have  no  legal  right  to  be 
there  or  to  use  the  track — but  the  question 
comes  back :  If  they  are  there  and  known  to 
be  there,  what  then  Is  the  company's  duty 
as  to  running  Its  trains?  It  Is  admitted  that 
the  company  has  the  superior  right — ^nay, 
maybe  has  the  exclusive  right — ^to  the  track, 
and  that  some  way  ought  to  be  provided  for 
keeping  trespassers  off  them  altogether.  But 
the  fact  remains  the  tracks  are  open,  inviting 
for  easy  travel,  are  traveled  constantly,  and 
so  known  to  be  by  the  company.    The  dlffer- 
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ence  between  the  caeea  in  the  country  and 
tlioee  in  thickly  settled  towns  and  cities  is 
one  practical  materiality.  In  the  country 
there  are  occasional  sporadic  uses  of  the 
tracbs  by  foot  passengers.  But  they  are 
comparatively  rare.  To  compel  the  railroad 
trains  to  creep  along  under  full  control  In 
anticipation  of  what  probably  would  not  oc- 
cur, viz.,  the  meeting  or  overtal^ing  of  a  stray 
trespasser,  would  not  be  reasonable,  because 
most  likely  wholly  unnecessary.  But  In  pop- 
ulous communities  the  probabilities  are  all 
the  other  way.  The  foot  passengers  from 
long  habit  of  uee,  which  are  known  to  and 
suCTered  by  the  company,  may  reasonably  be 
expected  at  all  times,  and  In  any  number. 
It  Is  more  than  a  mere  probability — It  is  a 
reasonable  certainty  that  they  will  be  found 
ther&  The  company  should  no  more  shut 
its  eyes  to  such  a  probability  within  Its  knowl- 
edge than  to  the  actual  fact  of  the  presence 
when  known.  We  will  not  say  that  to  dash 
at  uncontrollable  speed  through  such  a  town, 
where  iieople  are  known  to  be  using  the 
tracks  for  passing,  is  not  negligence.  Let 
the  Jury  say  whether  It  is.  The  trial  court 
did  not  submit  this  phase  of  the  case  to  the 
Jury.  On  the  contrary,  it  was  assumed  that 
the  company  had  the  right  to  run  its  trains 
at  that  point  at  any  rate  of  speed  it  de- 
sired, but  that  it  must  keep  a  lookout  for  tres- 
passers, and  if  those  In  charge  of  the  train 
saw,  or  by  the  exercise  of  ordinary  care 
could  have  seen,  decedent  in  time  to  have 
avoided  injuring  him,  it  was  their  duty  to  do 
so.  There  are  cases  which  hold  that  the  rate 
of  speed  in  towns  may  or  may  not  be  negli- 
gent without  respect  to  an  ordinance.  And 
it  is  held  that  where  trespassers  are  on  the 
railroad  track,  their  presence  being  unknown, 
the  rate  of  speed  is  never  negligent  as  to 
them,  because  no  duty  whatever  was  then  ow- 
ed to  them  by  the  railroad  company.  But 
we  think  the  correlative  principle  must  apply 
that,  where  there  is  knowledge  of  the  presence 
of  trespassers  or  licensees,  or,  what  Is  equiva- 
lent, notice  of  their  expected  and  probable 
presence,  the  rate  of  speed  may  be  negligent 
as  to  them,  because  there  Is  then  a  duty  to 
them,  viz.,  to  look  out  for  them,  and  take 
care  not  to  nin  over  or  injure  them."  See, 
also,  the  case  of  I.  C.  R.  R.  Co.  v.  Wilson, 
63  8.  W.  008,  23  Ky.  Law  Rep.  684. 

For  these  reasons,  the  Judgment  of  the 
lower  court  Is  reversed  and  remanded  for 
further  proceedings  consistent  herewith. 


LOUISVILLH  &  N.   R.  00.   T.  TAYLOR'S 
ADM'R. 

(Court  of  Appeals  of  Kentudcy.    Oct.  18.  1907.) 

1.  Appeai.  —  Resebvation    of    Obounos    op 
Review— EJxcEPTioNs  —  Instbdctions    abd 

REFUSAI.   of  iNSTBUOnONB.     . 

Where  no  exception  was  taken  to  the  ac- 
tion of  the  court  in  giving  or  refusing  instruc- 
tioas,  their  propriety  cannot  be  cooaidered  on 


appeal,  even  though  certain  instructions  given 
had  been  objected  to. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
Tol.  2.  Appeal  and  Error.  ^  1516.] 

2.  RAfLBOADS  —  ACCIOENTS  AT  CBOSBINOS  — 
CONTBIBUTOBT  NBOLIGENCE — QUKBTION  FOB 
JORT. 

Wliere  the  ordinary  signais  of  the  approach 
of  a  train  to  a  crossing  are  not  Siven  and  a 
lookout  i(  not  maintained,  the  question  of  con- 
tributory negligence  will  ordinarily,  be  left  to 
the  jury. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  {  1166.1 

S.  Save. 

Where  plaintiiTB  intestate  had  driven  close 
to  the  track  l>efore  learning  of  the  approach  of 
a  train  to  a  crossing,  no  signal  having  been  giv- 
en by  the  train,  whether  he  acted  wiui  ordinary 
care  in  attempting  to  cross,  instead  of  taming 
back,  held  a  question  for  the  jnry. 

[B}d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  {{   1166,  11B&-1186.1 

4.  Save— iRj-nBT  Atoidablk  NoTwrrHSTAirD- 

INQ    CORTRIBUTOBT    NBOUGKRCB. 

In  going  over  a  railroad  crossing,  if  one 
faiU  to  exercise  ordinary  care  for  his  own  safe- 
ty, either  from  misapprehension,  inadvertence, 
or  mistake,  he  does  not  thereby  become  a  tres- 
passer or  forfeit  the  protection  which  the  law 
throws  around  human  life,  and  the  company  will 
tie  liable  if  injury  might  have  been  averted  by 
the  exercise  of  ordinary  care,  notwithstanding 
the  contributory  negligence  of  the  person  in- 
jured. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  {!  109&-1099.] 

5.  Same— Cabe   of  Tbainmen— Lookodts. 

The  law  requires  that  those  in  charge  of  a 
train  shall  give  adequate  notice  of  its  approach 
to  crossings,  and  exercise  ordinary  care  by  main- 
taining a  lookout  for  the  safety  of  persons 
thereon. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  {  98S.f 

6.  Same— CoNTRinx'TOBT  Negligence  —  Gark 
IN  Going  on  Track. 

The  law  requires  the  traveler  over  a  rail- 
way crossing  to  exercise  ordinary  care  to  learn 
of  the  coming  of  trains  and  keep  out  of  their 
way. 

7.  Samb— Rate  of  Speed. 

The  speed  of  railway  trains  should  be 
moderated  in  cities  and  towns  where  the  pres- 
ence of  persons  on  the  track  in  the  street  of 
the  town  or  at  crossings  must  be  anticipated. 

8.  Same— Actions  fob  Injitbibs— Questions 

FOB  JUBT. 

In  an  action  against  a  railway  company  for 
killing  plaintiiTs  intestate  at  a  railway  cross- 
ing, evidence  considered,  and  held  sufficient  to 
go  to  the  jury. 

9.  Save— Admission  of  Evidence— Custom 
OF  Deceased. 

In  an  action  for  the  negligent  killing  of 
plaintiff's  intestate  at  a  railway  crossing,  evi- 
dence that  the  deceased  was  by  custom  reckless 
in  driving  across  the  railroad  is  not  admissible. 

10.  Same  —  Custouabt  Rate  or  Fbeioht 
Tbain. 

In  an  action  for  the  negligent  killing  of 
plaintiff's  intestate  at  a  railway  crossing,  evi- 
dence that  the  train  was  not  exceeding  the  usual 
rate  of  freiglit  trains  tbrongh  the  town  is  not 
admissible. 

11.  Same— Rate  of  Speed— Justification. 
The  fact  that  by   running   through  a  town 

at  a  high  rate  of  speed  would  render  it  easier 
to  ascend  a  grade  pst  beyond  will  not  justify 
a  railway  company  in  running  its  trains  through 
the  town  so  as  to  imperil  human  life  unneces- 
sarily. 


Digitized  by 


Google 


Ky.) 


LOUISVILLE  4  N,  R.  CO.  v.  TAYLOR'S  ADM'B. 


777 


12.  Wttnesseb  — Cboss-Examination    as  to 
Wbitinob. 

Written  rules  of  a  railway  company  should 
be  produced  before  allowing  cross-examination 
of  ue  company's  witnesses  as  to  their  contents. 

Appeal  from  Circuit  Court,  Bockcastle 
County. 

"Not  to  be  officially  reported." 

Action  by  James  Taylor's  administrator 
against  the  LouisTlUe  &  Nashville  Railroad 
Company.  From  a  Judgment  for  plaintifl, 
defendant  appeals.    Affirmed. 

Benjamin  D.  Warfleld,  J.  W.  Alcorn,  and 
J.  W.  Brown,  for  appellant.  Robert  Hard- 
ing, C.  O.  Williams,  and  Greene  &  Van  Win- 
kle, for  appellee. 

HOBSON,  J.  James  Taylor,  a  boy  13 
years  old,  wblle  driving  a  delivery  wagon 
over  tbe  Main  street  crossing  of  tbe  Louis- 
▼llle  ft  Nasbvllle  railroad  track.  In  Mt  Ver- 
non, Ky.,  was  struck  and  killed  by  a  north- 
bound freight  train.  This  action  was  brought 
to  recover  for  his  death  nnder  the  statute. 
A  verdict  and  Judgment  were  rendered  In  the 
circuit  court  for  $10,000  in  favor  of  the  plain- 
tiff, and  the  defendant  appeals.  The  defend- 
ant asked  on  the  trial  two  Instructions,  which 
the  court  refused  to  give.  The  court  gave  the 
Jury  four  Instructions  asked  by  the  plaintiff, 
to  which  the  defendant  objected,  but  the  de- 
fendant did  not  except  to  the  action  of  tbe 
court  in  refusing  to  give  the  instructions  ask- 
ed by  it,  or  In  giving  the  instructions  asked 
by  the  plaintiff.  There  being  no  exception 
by  tbe  defendant  to  the  action  of  the  court, 
tbe  propriety  of  the  instructions  cannot  be 
questioned  on  the  appeal.  L.  ft  N.  R.  R.  v. 
Bowcock,  107  Ky.  223,  61  S.  W.  680,  63  S.  W. 
262,  and  cases  cited. 

It  is  Insisted,  however,  that  the  court  erred 
in  refusing  to  Instruct  the  Jury  peremptorily 
to  find  for  the  defendant  under  the  evidence, 
that  the  verdict  Is  palpably  against  the  evi- 
dence, aud  that  the  court  erred  in  the  admis- 
sion and  rejection  of  evidence.  Mt.  Vernon 
is  a  town  of  600  or  800  people,  lying  about 
equally  on  either  side  of  the  railroad  track, 
to  the  south  of  Main  street,  and  one  square 
from  It  another  street  crosses  the  railroad 
track.  The  Main  street  crossing  Is  one  very 
much  used;  from  400  to  1,000  people  cross- 
ing there  daily.  The  main  hotel  of  tbe  town 
is  only  a  short  distance  from  the  crossing, 
tbe  post  office  Is  only  60  or  60  feet  from  It, 
and  six  public  roads  leading  Into  tbe  town 
lead  to  this  crossing.  The  proof  for  the 
plaintiff  was  to  the  effect  that  the  train  was 
running  about  30  or  35  miles  an  hour;  that 
the  engineer  as  he  passed  tbe  station  was 
looking  at  some  one  at  the  station  and  wav- 
ing to  him  and  that  he  continued  to  do  this 
until  he  was  nearly  upon  the  crossing;  that 
the  boy  was  driving  his  wagon  along  the 
street  In  a  walk  or  Jog  trot;  and  that  the 
statutory  signals  of  the  approach  of  tbe  train 
to  tbe  crossing  were  not  given.  There  was 
another  boy  In  the  wagon  who  was  standing 


up  behind  the  seat,  or  sitting  upon  it  with 
his  head  turned  tbe  other  way.  This  boy 
saw  the  approaching  train  Just  as  they  reach- 
ed the  track,  and  Jumped  from  the  wagon. 
He  struck  the  ground  between  the  main  track 
and  the  side  track.  The  center  of  the  side 
track  Is  14  feet  from  the  center  of  the  main 
track.  Taylor  remained  in  the  wagon,  and 
undertook  to  whip  up  his  'horse  with  the 
lines.  The  horse  cleared  the  track,  but  the 
wagon  was  struck  by  the  train  before  it 
cleared  the  track,  and  Taylor  was  killed  by 
the  train.  The  view  as  one  approached  the 
track  was  obstructed  so  that  the  train  could 
not  be  seen  by  tbe  boys  until  they  got  within 
about  80  feet  of  the  track,  but  neither  of 
them  evidently  did  see  it  until  they  got  with- 
in alMUt  15  feet  of  the  track. 

It  Is  earnestly  Insisted  that  Taylor  neither 
stopped,  looked,  nor  listened,  and  that  tbe 
proof  for  the  plaintiff  clearly  showed  that  he 
was  guilty  of  contributory  negligence.  Still 
he  cannot  testify  for  himself.  He  had  the 
right  to  assume  that  the  ordinary  signals  of 
the  approach  of  the  train  to  the  crossing 
would  be  given;  and,  when  this  Is  not  done 
and  a  lookout  Is  not  maintained,  the  rule 
Is  that  the  question  of  contributory  negli- 
gence will  ordinarily  tie  left  to  the  Jury.  L. 
C.  &  L.  R.  B.  V.  Goetz'  Adm'x,  79  Ky.  442, 
42  Am.  Rep.  227 ;  L.  ft;  N.  R.  R.  v.  Clark's 
Adm'r,  105  Ky.  671,  49  S.  W.  323.  It  is  evi- 
dent that,  when  Taylor's  attention  was  call- 
ed by  his  companion  to  tbe  approaching 
train,  he  was  very  close  to  the  track.  Wheth- 
er he  should  then  have  turned  his  horse  or 
gone  forward  was  a  question  be  had  to  de- 
termine on  the  Instant  The  rule  Is  that, 
where  a  person  has  been  placed  In  a  position  of 
peril  by  the  negligence  of  another,  he  may 
recover  for  his  Injury  although  he  may  not, 
as  shown  by  subsequent  events,  adopt  the 
safest  course,  provided  be  uses  such  care  and 
Judgment  as  might  be  fairly  expected  of  a 
person  of  ordinary  prudence  under  the  cir- 
cumstances. In  view  of  the  fact  that  Ta.v- 
lor  was  so  close  to  the  track  when  he  learn- 
ed of  tbe  approach  of  the  train,  it  was  a 
question  for  the  Jury  whether  he  acted  with 
ordinary  care  In  following  the  course  he  then 
pursued.  L.  &  N.  R.  R.  Co.  v.  Molloy's 
Adm'r,  91  S.  W.  685,  28  Ky.  Law  Rep.  1113. 
This  court  has  time  and  again  declined  to 
adopt  tbe  rule  wblch  imposes  ail  tbe  care  on 
the  traveler  and  none  on  the  railroad  com- 
pany at  highway  crossings.  If  the  traveler 
on  the  highway  fails  to  use  ordinary  care  for 
his  own  safety  either  from  misapprehension. 
Inadvertence,  or  mistake,  he  does  not  thereby 
become  a  trespasser  or  forfeit  that  protec- 
tion which  the  law  throws  around  human 
life.  In  such  a  case  he  may  not  recover  for 
his  Injury  unless  after  his  peril  was  discov- 
ered, or  by  ordinary  care  should  have  been 
discovered  by  those  in  charge  of  the  train, 
the  Injury  to  him  might,  by  ordinary  care, 
have  been  averted.  Tbe  law  requires  that 
those  In  charge  of  the  train  shall  give  ade- 
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qnate  notice  of  Its  approach  to  the  crossing, 
and  exercise  ordinary  care  by  maintaining  a 
lookout  for  the  safety  of  persons  on  the  cross- 
ing. It  requires  of  the  traveler  over  the 
crossing  to  exercise  ordinary  care  to  learn 
of  the  <!oming  of  the  train  and  keep  out  of 
Its  Tray.  The  sacredness  of  human  life  re- 
quires that  the  duty  thus  Imposed  upon  both 
parties  should  .not  be  relaxed,  and  that  the 
railroad  company  should  not  be  allowed  with 
impunity  to  sacrifice  human  life  by  the  dan- 
gerous Instrumentalities  used  by  it  when  this 
might  have  been  arolded  had  it  exercised 
proper  care.  A  rapidly  moving  train  is  a 
source  of  deadly  peril  to  the  travelers  on 
the  highway,  and  those  who  use  a  thing  of 
80  much  danger  to  human  life  cannof  be  ac- 
quitted of  responsibility,  although  the  person 
Injured  failed  to  use  ordinary  care  for  his 
own  safety,  if  notwithstanding  this  the  In- 
Jury  might  have  been  averted  by  proper  care 
on  their  part  In  the  case  at  bar  if  proper 
notice  of  the  approach  of  the  train  had  been 
given,  or  if  the  engineer  bad  been  maintain- 
ing a  lookout,  or  if  the  wagon  had  had  an- 
other second  to  clear  the  track,  the  death  of 
the  intestate  might  have  been  avoided. 

The  proof  for  the  defendant  showed  that 
the  bell  of  the  train  was  ringing  as  the  train 
approached  the  grossing,  and  that  the  train 
was  not  running  more  than  16  or  16  miles 
an  hour.  It  also  showed  that  the  whistle  was 
blown  a  number  of  times  as  the  train  ap- 
proached the  station,  and  that  these  signals 
were  heard  by  persons  In  different  parts  of 
the  town;  but  there  were  buildings  between 
Taylor  and  the  train,  and  this  may  account 
for  the  fact  that  neither  be  nor  bis  friend 
noticed  the  whistle.  It  tias  been  held  by 
this  court  that  the  speed  of  railroad  trains 
should  be  moderated  in  cities  and  towns 
where  the  presence  of  persons  on  the  track 
In  the  street  of  the  town  or  at  crossings  must 
be  anticipated,  and  that  to  run  a  railroad 
train  through  such  a  town  at  a  great  rate  of 
speed  Is  evidence  of  negligence.  Illinois  Cen- 
tral R.  R,  V.  Murphy's  Adm'r,  97  S.  W.  729, 
80  Ky.  Law  Rep.  93;  Rader's  Administra- 
trix V.  L.  &  N.  R.  R.  (decided  October  16, 
1907)  104  S.  W.  774.  Under  these  authori- 
ties, the  court  properly  refused  to  instruct 
the  jury  peremptorily  to  find  for  the  defend- 
ant, and  the  verdict  Is  not  so  palpably  against 
the  evidence  as  to  warrant  us  In  disturbing 
it  on  this  ground. 

The  defendant  offered  to  prove  that  Taylor 
was  by  custom  reckless  In  driving  across  the 
railroad,  and  that  he  had  on  several  previous 
occasions  come  very  near  being  hit  by  the 
train.  Thla  evidence  was  properly  rejected. 
In  a  civil  action  neither  side  can  give  In  evi- 
dence what  the  custom  or  practice  of  either 
of  the  parties  is.  The  question  is  not  what 
they  were  accustomed  to  do,  but  what  they 
did  at  the  time  In  controversy.  The  plaintiff 
could  not  prove  that  the  defendant  was  by 
custom  negligent  in  running  its  trains  over 
this  crossing,  or  that  he  was  always  very 


careful  in  driving  over  it  L.  &  N.  R.  R.  Co. 
T.  Berry,  88  Ky.  225,  10  8.  W.  472,  21  Am. 
St  Rep.  329;  L.  &  N.  R.  R.  C!o.  v.  Chlsm, 
47  B.  W.  251,  20  Ky.  Law  Rep.  584 ;  1  Whar- 
ton  on  Evidence,  f  29.  For  the  same  reason. 
It  was  Improper  for  the  defendant  to  show 
that  the  train  In  controversy  was  running 
no  faster  than  Its  freight  trains  usually  ran 
through  the  town.  It  could  acquire  by  pre- 
scription no  right  to  run  its  train  through 
the  town  at  a  dangerous  rate  of  speed ;  and. 
If  this  train  was  running  at  a  dangerous 
rate  of  speed,  it  was  no  less  responsible  for 
it  If  on  other  days  other  trains  were  run 
by  it  through  the  town  Just  as  rapidly.  The 
evidence,  if  admitted,  would  have  proved 
nathing  material  to  the  case.  It  is  mani- 
fest that  a  train  loaded  like  this  could  stop 
at  the  station  and  then  pull  up  the  grade; 
but  It  would  be  harder  for  it  to  do  so.  The 
fact  that  it  would  be  easier  to  get  the  train 
up  the  grade  by  running  through  the  town  at 
a  high  rate  of  speed  Is  not  sufficient  to  Jus- 
tify the  railroad  In  so  running  its  trains 
through  the  town  as  to  imperil  human  life 
unnecessarily. 

Complaint  is  also  made  that  appellant's 
witnesses  were  allowed  to  be  cross-examined 
as  to  certain  rules  of  the  company  where  the 
rules  were  not  produced.  Regularly  the  writ- 
ten rules  should  always  be  produced  before 
any  testimony  Is  allowed  as  to  their  con- 
tents; but  In  this  case  what  was  admitted 
about  the  rules  bore  so  remotely  upon  the 
Issue  which  the  Jury  were  to  try  that  we  do 
not  see  that  the  substantial  rights  of  the  ap- 
pellant wete  prejudiced.  At  least,  the  ends 
of  justice  do  not  require  the  granting  of  a 
new  trial  for  this  reason.  The  witnesses  had 
been  Introduced  by  appellant  to  show  that 
the  train  was  not  running  over  16  or  16 
miles  an  hour,  and  that  the  proper  signals  of 
the  approach  of  the  train  to  the  crossing 
were  given.  What  they  testified  to  in  regard 
to  the  rules  was  only  as  to  collateral  matters. 

Judgment  affirmed. 


WAKEFIELD  ft  MOORB  v.  CHICAGO.  1.  & 
L.  RT.  CO.  et  al.  (two  cases). 

(Court  of  Appeals  of  Kentucky.    Oct  16,  1907.) 

1.  Cabbibbs— Cabbiaoe  of  Livb  Stock— Db- 

LAT  IN  TBANSPOBTATION  OB  DELIVERY. 

Sheep  8h!pi>ed  from  a  state  quarantined  for 
■cables  In  sheep  under  Act  Codk.  March  3.  ]905, 
c.  149C,  §  1,  33  Stat.  1264  [U.  S.  Comp  St  Supp. 
1905,  p.  017],  authorizing  the  Secretary  of 
Agriculture  to  establish  quarantine  districts  and 
to  regulate  the  movement  of  live  stock  therefrom, 
were  before  shipment  inspected  by  a  government 
inspector  and  certified  to  be  free  from  the  dis- 
ease, pursuant  to  section  2  and  a  rule  of  the 
Secretary  o£  Agriculture  forbidding  shipaent  of 
sheep  from  a  quarantined  -state  unless  inspected 
and  found  free  of  the  disease ;  and  such  certifi- 
cate was  delivered  to  the  railroad  company  to 
accompany  the  sheep  as  required  by  that  rule. 
The  sheep,  after  being  trans])orted  hj  two  con- 
necting railroad  companies,  were  delivered  to  a 
stockyards  company,  where  the  certificate  being 
lost,  they  were  detained  by  a  government  inspect- 
or and  subjected  to  certain  treatment.    They  were 
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then  transported  to  their  destination  by  another 
railroad  company.  Held,  in  an  action  against 
all  the  railroad  companies  and  the  stockyards 
company  for  damages  to  the  sheep,  due  to  the  de- 
tention and  treatment,  that  the  stockyards  com- 
pany and  the  railroad  company  carrying  them 
from  the  stockyards  to  their  destination  were  not 
liable,  since  the  detention  was  due  to  the  want  of 
the  certificate  when  broaght  to  the  stockyards, 
and  for  that  they  were  in  no  way  responsible. 

2.  Same— FuEADiNO — Sditioierot. 

Sheep  shipped  from  a  state  quarantined  for 
scabies  in  sheep  under  Act  Confr.  March  3, 
1905,  c.  1496.  3  1,  33  Stat.  12M  [U.  S.  Comp. 
St.  Supp.  1905,  p.  017J,  were  before  shipment 
inspected  by  a  goremment  inspector  and  cer- 
tified to  be  free  from  the  disease,  pursuant 
to  section  2  and  a  rule  of  the  Secretary  of  Ag- 
riculture; and  such  certificate  was  deliverea 
to  th*  railroad  company  to  accompany  the  sheep 
as  required  by  that  rule.  The  sheep,  after 
being  transported  by  two  connecting  compa- 
nies, were  delivered  to  a  stockyards  company, 
where,  the  certificate  being  lost,  they  were  de- 
tained and  subjected  to  a  certain  treatment. 
In  an  action  to  recover  for  damage  to  the  sheep 
from  this  detention  and  treatment,  the  petition 
alleged  that  plaintiffs  did  not  know  by  which  of 
the  conpani°s  the  certificate  was  lost,  but  "that 
it  was  lost  by  the  neeli^enca  of  all  of  the  de- 
fendants" ;  and,  though  it  was  alleged  that  the 
sheep  were  delivered  to  the  company  delivering 
them  to  the  stockyards  company,  yet  it  was  not 
alleged  that  the  certificate  was  delivered  to  it. 
Held,  that  the  petition  must  l>e  taken  to  charge 
that  the  certificate  was  lost  before  it  reached 
the  railroad  company  delivering  the  sheep  to 
the  stockyards  company,  and  hence  failed  to 
■bow  that  that  railroad  company  was  in  any 
way  chargeable  for  its  loss. 

8.  Sams. 

The  charge  that  the  loss  of  the  certificate 
was  due  to  the  negligence  of  all  defendants  was 
Insu£Scient  to  support  an  action  against  the 
railroad  company  delivering  the  sheep  to  the 
stockyards  company ;  for,  by  its  contract,  it  was 
not  responsible  for  the  negligence  of  other  rail- 
road companies. 

4.  Pliadino— DEHtTBREB— PrriTioN    Bad    in 
Part. 

Where  facts  are  alleged  In  the  alternative, 
and  under  either  alternative  defendant  is  not 
liable,  a  demurrer  to  the  petition  should  be  sus- 
tained. 

6.  Carbiebs— Cabbiagb  of  Live  Stock— Ac- 
tions roB  Delay— Defense. 

Under  Act  Cong.  March  3,  1905,  c.  1490, 
5  1,  33  Stat.  1264  [U.  S.  Comp.  St.  Supp.  190 J, 
p.  617],  authorizing  the  Secretary  o£  Agriculture 
to  establish  quarantine  districts  and  regulate  the 
movement  of  live  stock  therefrom,  and  section  2 
and  a  rule  of  the  Secretary  of  Agriculture  for- 
bidding shipnient  of  sheep  from  a  state  quaran- 
tined for  scabies  unless  inspected  by  a  govern- 
ment inspector,  and  requiring  a  certificate  of 
health  to  accompany  the  sheep,  the  same  duty 
was  imposed  on  the  shipper  aud  the  carrier  as  to 
obtaining  a  certificate,  and  if  the  shipper  moved 
his  sheep  without  a  sufficient  certificate  and  the 
alleged  certificate  was  not  signed  by  an  inspect- 
or, he  violated  the  act,  as  well  as  the  carrier, 
and  conld  not  maintain  an  action  for  dama^ 
suffered  by  the  loss  of  such  paper  by  the  carrier. 

Appeal  from  Clrcnlt  Conrt,  Shelby  County. 

"Not  to  be  officially  reported." 

Two  actions  by  Wakefield  &  Moore  against 
tbe  Chicago,  Indianapolis  &  Louisville  Rail- 
way Company  and  others  to  recover  for  dam- 
age to  sheep,  caused  by  tbelr  detention  and 
treatment  by  a  government  Inspector,  becauee 
not  accompanied  by  the  certificate  required 
bj  Act  Cong.  March  3,  1005,  C  1496,  |  2,  33 


Stat  1264  [U.  S.  Comp.  St  Supp.  1905,  p. 
617].  Judgments  for  defendants,  and  plain- 
tiffs appeal.    Affirmed. 

Gilbert  &  Gilbert  for  appellants.  O.  W. 
Kretzlnger,  Trabue,  Doolan  &  Cox,  and  J.  C. 
Beckham  &  Son,  for  appellses.  Willis  & 
Todd,  for  appellee  Southern  Ry.  Co.  In  Ky. 

HOBSON,  J.  By  an  act  of  Congress  ap- 
proved March  3,  1905  (33  Stat  1264,  a  1496), 
the  Secretary  of  Agriculture  was  authorized 
to  establish  and  maintain  quarantine  dis- 
tricts and  to  regulate  tbe  movement  of  cattle 
and  other  live  stock  therefrom  by  rulee 
to  be  promulgated  by  him.  Section  2  of  the 
act  Is  in  these  words:  "That  no  railroad  com- 
pany or  the  owners  or  masters  of  any  steam 
or  sailing  or  other  vessel  or  boat  shall  re- 
ceive for  transportation  or  transport  from  any 
quarantined  state  or  territory  or  the  District 
of  Columbia,  or  from  the  quarantined  por- 
tion of  any  state  or  territory  or  the  District 
of  Columbia  Into  any  state  or  territory  or 
the  District  of  Columbia,  any  cattle  or  other 
live  stock,  except  as  hereinafter  provided; 
nor  shall  any  person,  company  or  corpora- 
tion deliver  for  euch  transportation  to  any 
railroad  company,  or  to  the  master  or  owner 
of  any  boat  or  vessel  any  cattle  or  other  live 
stock,  exc^t  as  hereinafter  provided ;  nor 
shall  any  person,  company  or  corporation 
drive  on  foot  or  cause  to  be  driven  on  foot, 
or  transport  In  private  convey/ince  or  cause 
to  be  transported  In  private  conveyance,  from 
a  quarantined  state  or  territory  or  tbe  Dis- 
trict of  Columbia,  or  from  the  quarantined 
portion  of  any  state  or  territory  or  the  Dis- 
trict of  Columbia,  into  any  other  state  or 
territory  or  the  District  of  Columbia,  any  cat- 
tle or  other  live  stock,  except  as  hereinafter 
provided."  The  words  "except  as  hereinafter 
provided,"  In  this  section,  refer  to  tbe  rules 
promulgated  by  the  Secretary  of  Agriculture. 
Among  the  rules  promulgated  by  him  Is  tbe 
following:  "No  sheep  which  are  diseased  with 
scabies  shall  be  shipped  or  trailed  from  one 
state  or  territory  Into  another  state  or  terri- 
tory or  the  District  of  Columbia,  except  as 
hereinafter  provided;  and  no. sheep  shall  be 
trailed  or 'shipped  from  a  state  or  territory, 
or  portion  thereof,  quarantined  for  the  dis- 
ease of  scabies  in  sheep,  into  another  state  or 
territory  or  the  District  of  Columbia,  except 
as  hereinafter  provided,  until  the  sheep  have 
been  Inspected  by  an  Inspector  of  the  Bureau 
of  Animal  Industry,  found  free  of  the  disease 
and  of  exposure  thereto,  and  are  accompanied 
by  a  certificate  from  the  said  inspector." 

The  disease  known  as  "scabies"  appeared 
In  sheep  In  tbe  West,  and  the  Secretary  of 
Agriculture  placed  In  quarantine  the  sheep  in 
a  number  of  Western  states,  among  them 
North  Dakota.  After  this  had  been  done,  on 
September  6,  1906,  Wakefield  &  Moore  de- 
livered to  the  Northern  Pacific  Railway  Com- 
pany, at  Richardton,  In  North  Dakota,  244 
sheep,  to  be  transported  to  Shelby viUe,  Kj. 
The  sheep  bad  been  Inspected  there  by  * 
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gOTemment  Inspector,  wlio  certifled  tbat  they 
were  all  right,  and  his  certificate  to  ttila  ef- 
fect was  delivered  to  the  shipping  agent  of 
the  Northern  Pacific  Railway  Ck>inpany.  The 
sheep  were  transported  to  St.  Paul,  and  there 
delivered  to  the  Chicago,  Mllwaokee  and  St 
Paul  Railway  Company,  hy  which  they  were 
transported  to  Chicago.  There  they  were  de- 
livered to  the  Chicago,  Indianapolis  ft  Louis- 
ville Railway  Company,  which  brought  them 
to  the  Central  Stockyards,  In  lioulsrllle. 
When  the  sheep  reached  the  stockyards  they 
were  not  accompanied  by  the  certificate  of 
the  government  Inspector,  and  by  reason  of 
tbU  fact  they  were  detained  In  the  yards  by 
the  government  Inspector  and  subjected  to 
certain  treatment,  as  provided  by  the  regnla- 
tlons  of  the  Secretary  of  Agriculture,  before 
they  were  allowed  to  go  on  to  SbelbyrlUe. 
On  September  26,  1006,  Wakefield  &  Moore 
delivered  to  the  Chicago,  Indianapolis  ft  Lonls- 
vUIe  Railway  Company,  at  Chicago,  224  sheep, 
to  be  transported  to  ShelbyvIUe,  Ky.  These 
sheep  were  also  detained  at  Louisville  and 
subjected  to  treatment  The  Southern  Rail- 
way Company  transported  the  sheep  from 
LoutfivlUe  to  ShelbyvIUe.  Wakefield  ft  Moore 
brought  these  suits,  to  recover  for  the  dam- 
age to  the  sheep  by  reason  of  their  detention 
and  treatment  In  Louisville,  against  the  rail- 
way companies  which  transported  them  and 
the  Central  Stockyards  Company  in  Louis- 
ville. The  circuit  court  sustained  a  general 
demurrer  filed  by  the  Chicago,  Indianapolis 
ft  Louisville  Railway  Company,  the  Central 
Stockyards  Company,  and  tiie  Southern  Rail- 
way Company  to  the  petition,  and,  the  plain- 
tiff falling  to  plead  further,  dismissed  the 
action  as  to  them.  The  other  two  railroad 
companies  were  not  brought  before  the  court 
From  this  judgment  the  appeals  before  us  are 
prosecuted. 

It  is  clear  that  neither  the  Central  Stock- 
yards Company  nor  the  Southern  Railway 
Company  are  In  any  manner  responsible  for 
the  loss,  as  they  had  nothing  to  do  with  the 
sheep  until  they  reached  Louisville.  The 
trouble  was  due  to  the  fact  that  the  proper 
certificate  of  the  United  States  Inspector  did 
not  accompany  the  sheep  when  they  were 
brought  to  Louisville,  and  for  this  neither  the 
Central  Stockyards  Company  nor  the  South- 
ern Railway  Company  are  In  any  way  re- 
sponsible. As  to  the  first  car  load  of  sheep 
it  Is  averred  that  the  certificate  of  the  In- 
spector was  delivered  to  the  shipping  agent 
of  the  Northern  Pacific  Railway  Company  at 
RIchardton,  N.  D.,  to  accompany  the  stock, 
and  that  the  certificate  did  accompany  the 
stock  from  that  point  It  is  not  averred  that 
It  was  delivered  by  the  Northern  Pacific  Rail- 
way Company  to  the  Chicago,  Milwaukee  ft 
St  Paul  Railway  Company,  or  that  It  came 
to  the  Chicago,  Indianapolis  ft  Louisville 
Railway  Company.  The  averment  of  the 
petition  Is  th.it  the  plaintiffs  do  not  know  by 
which  of  the  railroad  companies  the  certif- 
icate was  lost;  but  "thej  state  that  it  waa 


lost  by  the  negligence  of  all  of  tbe  defend- 
ants." A  pleading  Is  to  be  taken  against  the 
pleader.  The  detention  of  the  sheep  was  due 
to  the  loss  of  the  certificate.  If  the  certifi- 
cate was  lost  before  the  sheep  reached  the 
hands  of  the  Chicago,  Indianapolis  &  Lonls- 
Tllle  Railway  Cmnpany,  tben  that  company 
Is  In  no  wise  liable  for  Its  loss.  The  charge 
that  the  loss  of  the  certificate  was  due.  to  the 
negligence  of  all  the  companies  Is  not  snfll- 
clent  to  maintain  the  action  against  the 
Chicago,  Indianapolis  ft  Louisville  Railway 
Company;  for  under  the  written  contract 
that  company  Is  not  responsible  for  the  neg- 
llgence  of  the  Northern  Pacific  Railway  Com- 
pany, or  of  the  Chicago,  Milwaukee  ft  St 
Panl  Railway  Company.  Reading  the  plead- 
ing against  the  pleader,  we  conclude  that  It 
must  mean  that  the  certificate  was  lost  be- 
fore It  reached  tlie  hands  of  the  Chicago, 
Indianapolis  ft  Louisville  Railway  Company; 
for,  although  It  Is  averred  that  the  sheep 
were  delivered  to  that  company.  It  Is  not 
averred  that  the  certificate  was  delivered  to 
It  As  the  damage  to  the  sheep  was  due  to 
the  loss  of  the  certificate,  and  this  loss  Is  not 
shown  to  be  In  any  way  chargeable  to  the 
Chicago,  Indianapolis  ft  Louisville  Railway 
Company,  facts  were  not  stated  sufficient  to 
make  out  a  cause  of  action  against  it 

As  to  the  other  car  kiad  of  sheep  the  aver- 
ment of  the  petition  is  in  these  words:  "The 
plaintiffs  state  that  the  defendant  the  Chi- 
cago, Indianapolis  ft  Louisville  Railway  Com- 
pany, either  by  their  gross  negligence  accept- 
ed a  certificate  of  Inspection  of  said  sheep 
which  had  not  been  signed  by  any  Inspector, 
or  they  received  the  sheep  and  carried  them 
from  Chicago  to  Louisville,  and  to  said  stock- 
yards In  Louisville,  without  any  certificate  of 
Inspection  accompanying  snid  sheep,  either 
signed  or  unsigned.  One  or  the  other  of  these 
statements  Is  true;  but  the  plaintiffs  do  not 
know  which  one  of  the  statements  Is  tmc." 
The  rule  Is  that  where  facts  are  alleged  In 
the  alternative,  and  nnder  either  alternative 
the  defendant  Is  not  liable,  the  demurrer  to 
the  pleading  should  be  sustained,  for  the  rea- 
son that  a  chain  Is  no  stronger  than  the 
weakest  link,  and,  if  any  link  In  the  plain- 
tiff's chain  of  facts  constituting  his  cause  of 
action  Is  Insufilclent,  the  pleading  Is  bad. 
The  act  of  Congress  imposes  the  same  duty 
upon  both  tiie  shipper  and  the  carrier.  It 
was  the  duty  of  the  shipper,  before  moving 
the  sheep,  to  get  a  sufficient  certificate.  A 
paper  which  was  not  signed  by  the  Inspector 
was  m  reality  no  certificate,  and.  If  the 
shipper  moved  his  sheep  upon  such  a  paper, 
he  violated  the  act  of  Congress.  If  both  the 
shipper  and  the  carrier  violated  the  act  of 
Congress,  neither  can  maintain  an  action 
against  the  other  for  damages  suffered  by 
reason  of  the  violation  of  the  act. 

These  conclusions  make  It  unnecessary  for 
us  to  p.iss  npon  the  other  question  discussed 
by  counsel. 

The  judgment  in  each  case  Is  affirmed. 
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SE6REB  T.  THOMPSON  et  aL 
<Court  of  Appeals  of  Kentucky.    Oct.  18,  1907.) 

1.  MOBTGAOES  —  DXED     ABSOLUTE     AB     MOBT- 
aAOE — CorXATBRAI,  WBITTEN  AOREEMKNT. 

Plaintiffs  executed  to  defendant  a  deed  ab- 
solute on  its  face,  but  on  the  same  day  a  writ- 
ing was  executed  reciting  the  sale  and  providing 
that  plaintiffs  were  to  occupy  the  house  they 

lived  in  for  five  years,  at  a  rent  of dollars 

per  month,  and  at  the  end  of  five  years  they 
were  to  pay  back  the  purchase  money  and  re- 
deem, defendant  to  have  the  rent  of  a  log  house 
and  all  the  land  as  interest,  plaintiffs  to  pay  the 
taxes  and  keep  the  house  insured,  the  insurance 
money  in  case  of  fire  to  go  to  rebuild  or  re- 
deem, plaintiffs  to  do  any  improving  they  de- 
sired. At  the  time  of  the  deed  defendant  had 
a  lien  on  the  place  (or  the  amount  recited  as 
the  purchase  price.  Held,  that  the  deed  and 
other  writing  constituted  a  mortgage,  even  if 
the  collateral  writing  was  made  an  hour  after 
the  deed,  and  nothing  had  been  said  about  it 
before  that  time. 

[EJd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  35,  Mortgages,  {f  67-94.] 

2.  Same— Effect    of    Relation    or    Dbbtob 
AHD  Creditor. 

Where  the  relation  of  debtor  and  creditor 
exists  between  parties  executing  a  deed  absolute 
on  its  face,  and  a  collateral  agreement  permit- 
ting redemption,  the  court  is  always  inclined  to 
treat  snch  arrangement  as  constituting  a  mort- 
gage. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  H  60-94.] 

&  Appeal  —  Findings    of    Coubt   on    Con- 

FLicTiNO  Evidence. 

Where  the  evidence  leaves  the  mind  in 
donbt,  the  chancellor's  findings  on  questions  of 
foct  will  not  be  disturbed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  H  39S3-3989.] 

^  UstJBY  —  Nature  —  Excessive    Interest  — 

Rent  of  Mortoaok  Propebtt  as  Interest. 
Where  a  mortgage  stipulates  that  the  mort- 
gagee is  to  have  the  rent  of  the  property  as  in- 
terest it  will  be  considered  as  a  device  against 
nsury,  and  void  in  so  far  as  it  exceeds  6  per 
cent  annually;  hence,  in  settling  such  an  ac- 
count, the  mortgagee  should  be  credited  with 
interest  at  6  per  cent  and  charged  with  the 
reasonable  rent  of  the  premises,  considering  the 
way  it  is  used. 
6.  Frauds,  Statute  of— Mortgages— Effect 

OF  Ural  Statement  of  Intention  Not  to 

Redeem. 

Where  a  deed  absolute  and  another  writ- 
ing are  construed  as  a  mortgage,  the  fact  that 
the  mortgagors  told  the  mortgagee  at  one  time 
that  they  had  nbandoncd  the  idea  of  redeeming 
will  not  affect  the  right  to  redeem,  since  no  con- 
tract affecting  real  estate  is  valid  unless  in 
writing. 

iE3d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of,  {  101.] 

Appeal  from  Circuit  Court,  Scott  County. 

"Not  to  be  officially  reported." 

Action  by  Frank  and  Mattie  Thompson 
against  J.  C.  B.  Sebree.  From  a  decree  for 
plaintiffs,   defendant  appeals.     Afl^rmed. 

J.  C.  B.  Sebree,  for  appellant  Flnnell  & 
Finneli,  for  api)ellees. 

HOBSON,  J.  On  March  2,  .1901,  Mattie 
Thompson  and  her  husband  united  in  a  deed 
absolute  on  Its  face,  by  which  they  conveyed 
a  tract  of  six  acres  of  land  belonging  to  her, 
lying  near  Georgetown,  Ky.,  to  J.  C.  B.  Seb- 
ree In  consideration,  as  recited  In  the  deed. 


of  $1,215  cash  in  hand  paid.  On  the  same 
day  the  following  writing  was  executed  be- 
tween the  parties,  and  deposited  In  a  bank 
in  Georgetown  for  safe-keeping :  "This  agree- 
ment between  Frank  Thompson  and  Mattte 
Thompson,  his  wife,  of  the  first  part,  and  J. 
C.  B.  Sebree,  of  the  second  part,  all  of  Scott 
county,  Ey.,  is  as  follows:  First  party  has 
this  day  sold  and  conveyed  to  2ud  party  their 
place  known  as  the  'Lewis  Bitner  place'  on 
the  Paris  pike  near  Georgetown,  Ky.,  for  the 
Bum  of  $1,215.00  cash  now.  2nd  party  agrees 
that  first  party  may  occupy  the  house  they 
now  live  in  for  five  years  at  a  rent  per  month 

of dollars.    At  the  end  of  said  five 

years  first  party  Is  to  pay  back  to  the  2nd. 
party  the  purchase  money  and  redeem  said 
land.  In  the  mean  time,  2nd  party  is  to  have 
the  rent  of  the  log  bouse  and  all  the  land  as 
Interest  First  party  Is  to  pay  taxes,  keep 
the  house  insured  and  in  case  the  ho^.se 
bums  the  Insurance  to  go  to  rebuild  house  or 
redeem,  and  first  parties  are  to  keep  the 
house  and  stables  In  good  repair  and  good 
roof  and  first  party  can  do  any  Improving 
they  desire.  [Signed]  J.  C.  B.  Sebree.  Mar- 
tha Thompson.  Frank  Thompson."  On  Sep- 
tember 23,  1904,  Mattie  Thompson  and  her 
husband  brought  this  suit  against  J.  C.  B. 
Sebree,  charging  that  the  deed  and  writing 
quoted  constituted  a  mortgage,  and  asked 
that  the  amount  due  under  the  mortgage  be 
ascertained.  They  subsequently  paid  into 
court  what  they  claimed  was  the  amount  due 
upon  the  mortgage,  and  sought  judgment 
that  the  lien  bej%Ieased.  Sebree  by  his  an- 
swer claimed  to  be  the  absolute  owner  of  the 
property,  traversing  the  allegations  of  the  pe- 
tition, except  as  to  the  execution  of  the  writ- 
ings. On  final  hearing  the  court  adjudged 
the  plaintiff  the  relief  sought,  and  Sebree  ap- 
peals. 

Whether  the  writing  quoted  was  executed 
at  the  time  the  deed  was  made,  as  claimed 
by  Mrs.  Thompson,  or  an  hour  afterwards, 
as  claimed  by  Sebree,  when  nothing  had  been 
said  about  it  up  to  that  time,  it  is  not  with- 
out consideration.  The  deed  and  the  writing 
taken  together  constitute  undoubtedly  a  mort- 
gage. The  deed  without  the  writing  would 
vest  the  absolute  title  in  Sebree,  and,  in  that 
event,  it  would  be  Incumbent  upon  htm  to 
pay  the  taxes,  and  It  would  not  be  incumbent 
upon  Mrs.  Thompson  to  pay  the  taxes  or  keep 
the  house  insured  or  to  keep  the  house  and 
stable  in  good  repair  or  in  good  roof.  By  the 
contract  she  assumed  the  burden  of  these 
things,  and  this  would  be  a  sufficient  consid- 
eration to  support  the  contract  in  any  event. 
The  proof  showed  that  Sebree  had  at  the 
time  a  lien  on  the  property  for  $1,215.  The 
relation  of  debtor  and  creditor  existed,  and, 
under  such  circumstances,  the  courts  Incline 
always  to  treat  such  arrangements  ns  consti- 
tuting a  mortgage.  The  circuit  court  was 
clearly  right  In  so  adjudging. 

As  to  whether  the  circuit  properly  settled 
the  accounts   between   the  parties   depends 
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purely  on  a  question  of  fact  The  testimony 
of  Mrs.  Thompson  and  of  Sebree  were  very 
contradictory,  and  there  was  little  else  in  the 
case  to  guide  the  chancellor  outside  of  the 
writings.  The  rule  Is  that,  where  the  evi- 
dence leaves  the  mind  In  doubt  as  to  the 
truth,  this  court  will  not  disturb  the  chancel- 
lor's finding  upon  the  question  of  fact;  and, 
under  this  rule,  the  court  Is  of  opinion  that 
It  ought  not  to  disturb  the  settlement  made 
by  the  chancellor  between  the  parties  In  this 
case.  As  the  writings  constituted  a  mort- 
gage, so  much  of  them  as  stipulated  that 
Sebree  was  to  have  the  rent  on  the  property 
in  place  of  the  Interest  on  his  money  was  a 
'  device  against  usury  and  void.  In  so  far  as 
the  reasonable  rent  of  the  property  exceeded 
6  per  cent  annually  on  the  money.  Sebree 
should  have  been  credited  by  his  debt  with 
Interest  at  6  per  cent.,  and  he  should  have 
been  charged  with  a  reasonable  rent  for  the 
part  of  the  premises  which  he  had  held,  con- 
sidering the  way  he  bad  used  the  property. 
But  we  do  not  see  that  if  the  account  was 
carried  out  on  this  basis,  It  would  be  sub- 
stantially more  favorable  to  Sebree  that  as 
stated  by  the  chancellor.  Sebree  testified 
that  In  the  fall  of  1901  Mrs.  Thompson  and 
her  husband  told  him  that  they  bad  abandon- 
ed all  Idea  of  redeeming  the  property,  and 
that  he  might  consider  It  his.  They  deny 
this,  but  whether  they  told  Sebree  this  or  not 
is  not  material  to  the  title  to  the  property; 
for  no  contract  relating  to  real  estate  is  val- 
id unless  ta  writing.  Sebree  )s  a  lawyer  and 
wrote  himself  the  contracts  In  question. 
Judgment  affirmed. 


JONES  V.   COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Oct  18,  1907.) 

1.  IiARDIX)BD     AND      TENANT  —  ReCOVKBT     OF 

Possession    bt    Landlobd  — Actions   fob 

UNLAWFOI,  DbTAINEB  —  EVIDENCB  —  Sdpfi- 
CIKNCT. 

In  forcible  detainer  to  recover  a  farm, 
where  defendant  claimed  that  under  a  parol 
agreement  for  the  lease  of  the  land  be  had  sow- 
ed a  part  thereof  according  to  the  agreement, 
evidence  examined,  and  held  sufficient  to  sus- 
tain a  verdict  for  complainant. 

2.  POBCiBix    Entbt    and    Dbtaineb— Tbav- 

EBSE— PLXADINQ. 

In  forcible  entry  and  detainer  written 
pleadingB  are  not  required,  and  Civ.  Code  Prac. 
I  465,  relating  to  proceedings  on  traverse  in 
the  circuit  court,  provides  that  the  clerk  shall 
docket  the  traverse  as  others  actions,  it  shall 
stand  for  trial  as  docketed,  the  traversee  shall 
join  issue  on  the  traverse,  and  it  shall  be  tried 
by  a  jury  and  judgment  given  on  the  verdict  as 
in  other  cases,  provided,  however,  that  nothing 
herein  contained  shall  be  construed  to  prevent 
the  court  from  giving  judgment  against  either 
party  for  default,  nor  from  deciding  any  ques- 
tion of  law  as  in  other  cases.  Held,  that  in 
such  a  proceeding  the  question  in  litigation  Is 
the  right  of  possession,  and  under  the  Code, 
by  joining  issue,  all  matter  that  may  throw 
light  upon  the  question  of  possession  may  be 
proved  pursuant  to  the  rule  obtaining  as  to 
the  introduction  of  evidence ;  and  hence  the 
fact  that  the  equitable  estoppel  pleaded  In  the 


answer  of  the  traversee  was  not  denied  by  re- 
ply or  controverted  of  record  did  not  entitle 
him  to  a  peremptory  instruction,  since  this 
same  matter  might  have  been  shown  by  evidence 
without  the  answer. 

3.  Same— Defenses. 

The  defense  of  equitable  estoppel  is  not 
available  on  the  trial  of  the  traverse  in  a  pro- 
ceeding in  forcible  detainer,  since  a  defense 
available  only  in  equity  cannot  be  pleaded  in 
such  actions. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Forcible  Entry  and  Detainer,  f  69.] 

4.  Fbauds,  Statute  of— Agbeements  Not  to 
BE  Pebfobmed  Within  One  Year— Evi- 
dence—Past  Pebfobuance. 

In  forcible  entry  and  detainer,  where  de- 
fendant claimed  that  under  a  parol  agreement 
for  a  lease  of  the  land,  not  to  be  performed 
within  a  year,  he  bad  seeded  a  part  thereof,  it 
was  proper  to  allow  him  to  prove  that  he  was 
required  by  the  contract  to  do  this  seeding, 
since  a  contract  for  the  lease  of  land  not  in 
writing  and  not  to  be  performed  within  a  year 
comes  within  the  statute  of  frauds,  unless  a 
part  performance  can  be  shown. 

Appeal  from  Circuit  Court  Bourbon  Coun- 
ty. 

"Not  to  be  officially  reported." 

Forcible  detainer  action  by  Mary  F.  Bed- 
ford against  Calvin  Jones  to  recover  possea- 
slon  of  a  farm.  A  verdict  for  defendant  in 
the  county  court  was  traversed  by  complain- 
ant and  upon  the  trial  of  the  traverse  In  the 
circuit  court  Judgment  was  rendered  for  the 
complainant  from  wlilch  the  defendant  ap- 
peals.   Affirmed. 

McMillan  &  Talbott,  for  appellant  Em- 
mett  M.  Dickson,  Brent  &  Thomas,  and  Ra»- 
Bell  Mann,  for  appellee. 

SETTLE,  J.  This  forcible  detainer  pro- 
ceeding against  the  appellant  Calvin  Jones, 
was  instituted  by  the  appellee,  Mary  F.  Bed- 
ford, before  the  county  judge  of  Bourbon 
county,  to  recover  possession  of  her  farm  of 
100  acres,  in  that  county,  alleged  to  be  wrong- 
fully held  by  appellant  The  inquisition  had 
before  the  county  Judge  reenlted  in  a  ver- 
dict finding  appellant  not  guilty  of  the  for- 
cible detainer  complained  of,  and  Judgment 
was  entered  in  conformity  therewltti.  Ap- 
pellee traversed  the  finding  of  the  jury,  and 
upon  a  trial  of  the  traverse  In  the  circuit 
court  the  Jury  returned  a  verdict  for  the  ap- 
pellee, and,  from  that  verdict  and  the  judg- 
ment entered  thereon,  this  appeal  Is  prose- 
cuted. 

It  appears  from  the  record  that  appellant 
under  a  parol  contract  rented  and  cultivated 
appellee's  farm  for  a  year  beginning  March 
1,  1904,  and  ending  March  1,  1905,  and  again 
for  a  year  from  March  1,  1905,  to  March  1, 
1906;  the  agreed  rental  each  year  being  $500. 
It  is  the  contention  of  appellant  that  In  Sep- 
tember, 1905,  be  again  rented  of  appellee  the 
farm  at  the  same  price  and  for  a  third  year 
to  begin  March  1,  1906.  The  renting  for  the 
third  year  Is  denied  by  appellee,  and  it  is 
with  respect  to  appellant's  claim  of  a  con- 
tract for  a  third  year  that  this  controversy 
aros& 
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The  evidence  Introdaced  by  appellant  con- 
duced to  prove  tbat  on  September  21,  1906, 
be  Informed  appellee's  agent,  D.  O.  Taylor, 
of  bis  desire  to  rent  tbe  farm  for  another 
year  beginning  March  1,  1906,  and  tbat  he 
and  tbe  agent  over  the  telephone  then  made 
the  contract  for  the  third  year ;  that  accord- 
ing to  the  terms  of  this  contract  be  was  to 
pay  $500  rent  for  tbe  Bedford  farm  the  third 
year,  and  as  for  the  two  previous  years  exe- 
cute a  note  therefor,  with  one  Huston  ob 
surety ;  that  Taylor,  appellee's  agent,  there- 
after called  up  Huston  over  the  telephone, 
and,  learning  from  him  that  be  would  become 
surety  on  the  note,  informed  appellant  he 
could  have  the  farm  for  the  year  beginning 
March  1,  1906,  and  ending  March  1,  1907,  and 
after  an  understahdlhg  between  the  parties 
that  the  agreement  would  be  reduced  to  writ- 
ing upon  the  delivery  of  the  rent  note  by 
appellant,  who  was  to  obtain  Huston's  signa- 
ture to  it,  the  conservation  ended  with  the  as- 
surance from  Taylor  that  appellant  could  at 
once  begin  to  prepare  for  a  crop  of  wheat, . 
20  acres  of  which  It  had  been  agreed  he  might 
sow  on  the  farm.  Appellant  also  testified 
that,  relying  upon  the  assurance  of  appellee's 
agent  and  in  good  faith  believing  he  had  rent- 
ed the  farm  for  the  third  year,  he  at  once  pro- 
ceeded to  prepare  the  ground  and  sow  the  20 
acres  of  wheat  with  the  expectation  that  he 
would  be  allowed  to  harvest  It  in  the  early 
summer  of  the  following  year,  but,  before  the 
sowing  was  completed,  he  was  Informed  by 
appellee's  agent  that  he  could  not  have  the 
farm  the  third  year,  and  the  agent  refused 
to  accept  the  note  of  appellant  and  Huston, 
or  a  writing  evidencing  tbe  rent  contract 
therefor  as  be  agreed  to  do,  though  both  were 
tendered  by  appellant;  that  about  that  time 
appellant  learned  that  appellee  had  rented 
the  farm  to  another  person  for  the  year  begin- 
ning March  1,  1906,  but  he  refused  to  yield 
possession  of  the  farm  to  appellee  or  the 
other  renter  on  March  1,  1906,  and  continued 
to  occupy  and  cultivate  It,  claiming  the  right 
to  do  so  under  the  contract  alleged  to  have 
been  made  with  appellee's  agent  September 
21,  1905.  His  refusal  to  give  possession  oc- 
casioned tbe  Issual,  at  appellee's  Instance,  of 
tbe  warrant  of  forcible  detainer.  According 
to  the  evidence  Introduced  by  appellee  when 
she  rented  the  farm  to  appellant  for  the 
first  year,  which  ended  March  1, 1906,  he  gave 
her  a  note  for  the  rent  with  Huston  as  sure- 
ty, which  was  by  Its  terms  "negotiable  and 
payable  in  bank,"  and  when  at  the  end  of  tbe 
first  year  she  rented  him  the  farm  for  an- 
other year  ending  March  1,  1906,  by  the  terms 
of  the  contract  be  was  to  again  execute  a  note 
with  Huston  as  surety  "negotiable  and  pay- 
able in  bank,"  but  when  appellant  brought 
her  the  note  for  the  rent  of  that  year,  though 
signed  by  Huston  as  surety,  tbe  words,  "Nego- 
tiable and  payable  In  bank,"  had  been  strick- 
en from  it  by  appellant;  that  she  attempted 
to  discount  the  note,  but  the  banks  refused 
to  accept  or  discount  It  in  that  form,  where- 


upon she  demanded  of  appellant  a  note  "ne- 
gotiable and  payable  in  bank"  as  required 
by  the  rent  contract  as  he  promised  to  com- 
ply with  her  demand,  but  failed,  and  had  not 
done  so  September  21,  1905,  at  which  time 
he  attempted  to  rent  the  farm  for  a  third 
year,  beginning  March  1,  1906,  of  her  agent, 
Taylor.  According  to  her  testimony,  appel- 
lant tried  to  rent  the  farm  of  her  September 
21,  1905,  and  before  approaching  her  agent 
on  the  subject  At  that  time  the  note  he  had 
given  her  for  the  second  year's  rent  was  still 
unpaid,  and,  when  he  expressed  to  her  his  de- 
sire to  rent  her  farm  for  the  third  year,  she 
declined  to  let  him  have  It  or  to  consider  tbe 
matter,  unless  he  would  execute  to  her  In 
lieu  of  the  unpaid  rent  note  she  then  held 
against  him,  another  with  the  same  surety 
"negotiable  and  payable  in  bank,"  and  also 
one  for  the  third  year  for  which  he  proposed 
to  rent  the  farm  similarly  secured,  "negotia- 
ble and  payable  in  bank";  that  appellant  de- 
clined, or  at  any  rate  failed,  to  accede  to  these 
conditions  Imposed  by  appellee,  and  she  re- 
fused to  again  rent  him  the  farm,  notwith- 
standing which  he  went  at  once  to  a  livery 
stable  in  Paris,  and,  calling  her  agent,  Taylor, 
over  the  telephone,  attempted  to  rent  the  farm 
of  him.  This,  Indeed,  was  the  occasion  on 
which  appellant  claimed  to  have  rented  the 
farm  of  appellee's  agent  Appellee  denied 
that  the  farm  was  rented  to  appellant  by  her- 
self or  agent  for  the  year  beginning  March 
1,  1906.  According  to  the  agent's  account  of 
the  matter,  no  contract  was  made  by  him 
with  appellant,  though  there  were  negotia- 
tions between  them  on  the  subject,  but  that 
he  refused  to  let  appellant  have  the  farm 
for  the  third  year,  unless  be  would  comply 
with  tbe  conditions  Imposed  by  appellee  as  to 
the  form  of  the  note.  This  he  did  not  do, 
and  hence  the  agent  did  not  rent  the  farm 
to  him,  but  to  another  tenant,  Hutchison. 
Both  appellee  and  her  agent  denied  that  they 
consented  for  appellant  to  sow  wheat  on  tbe 
farm  In  the  fall  of  1905,  or  tbat  the  latter  re- 
ceived from  her  agent  any  assurance  author- 
izing him  to  do  so. 

The  testimony  of  both  appellant  and  ap- 
pellee finds  some  support  from  that  of  other 
witnesses  and  from  circumstances  not  whol- 
ly unimportant  For  example.  Jack  Leach 
testified  In  appellant's  behalf  that  he  was 
present  and  standing  by  appellant  when  he 
talked  through  the  telephone  with  Taylor, 
appellee's  agent  from  the  livery  stable,  and 
claimed  to  have  beard  what  was  said  by 
Taylor,  as  well  as  appellant,  on  tbat  oc- 
casion. His  testimony  corroborated  that  of 
appellant  as  to  the  alleged  contract  with 
Taylor.  Appellant  was  also  corroborated 
by  Huston  on  some  essential  points.  On  the 
other  hand,  appellee  Is  fully  corroborated  by 
Mrs.  Fergeson  as  to  what  occurred  when  ap- 
pellant tried  to  rent  tbe  farm  of  her,  before 
talking  over  the  telephone  with  Taylor,  and 
her  testimony  as  to  tbe  subsequent  negotia- 
tions between  tbe  parties  is  supported  by 
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that  of  Taylor.  Taylor's  testimony  also  finds 
support  In  that  ot  Hutchison  and  Shaw. 
Hutchison,  with  a  view  of  renting  the  farm, 
went  over  it  with  Taylor  about  the  last  of 
September,  1905,  seyeral  days  after  appellant 
claims  to  have  rented  It,  and  on  the  follow- 
ing day  went  there  again  to  obtain  appel- 
lant's consent  to  bis  sowing  wheat  on  the 
farm,  but,  not  finding  him  at  home,  request- 
ed bis  wife  to  hare  appellant  call  him  over 
the  telephone  upon  bis  return,  which  the 
latter  did  that  night,  and  In  the  conversa- 
tion which  then  took  place  between  them  ap- 
pellant said  there  had  been  a  bitch  over  the 
contract,  and  he  had  not  yet  rented  the  place. 
Harvy  Shaw  testified  that  during  the  first 
week  In  October,  1U05,  which  was  about  two 
weeks  after  appellant  claimed  he  rented  the 
farm  of  Taylor,  he  (Shaw),  while  erecting 
a  fence  on  the  Bedford  farm,  had  a  conversa- 
tion with  appellant  about  the  renting  of  the 
place  for  the  year  ending  March  1,  1907,  and 
the  latter  told  him  he  had  not  rented  It 
While  the  testimony  was  confilcting,  we  are 
not  pr^ared  to  say  that  the  verdict  of  the 
Jury  was  not  In  accordance  with  its  weight. 
Obviously  we  cannot  sustain  api)ellant'8  con- 
tention that  ttie  verdict  was  flagrantly 
against  the  evidence. 

It  la  insisted  for  appellant  that,  as  bis 
answer  filed  in  the  circuit  court  pleaded  an 
estoppel  arising  from  the  sowing  of  wheat 
by  him  on  the  farm  upon  the  assurance  of 
appellee's  agent  that  It  would  be  rented  to 
him  another  year  was  not  denied  by  reply  or 
controverted  of  record,  his  motion  for  a  per- 
emptory instruction  should  have  been  sus- 
tained by  the  trial  court  This  contention  is 
untenable.  Written  pleadings  are  not  re- 
quired in  proceedings  of  forcible  entry  and 
detainer,  or  either.  The  practice  in  respect 
to  proceedings  on  traverse  In  the  circuit 
court  Is  announced  by  the  Civil  Code  of  Prac- 
tice, section  466  of  which  provides:  "The 
clerk  shall  docket  the  traverse  as  other  ac- 
tions; It  shall  stand  for  trial  aa  docketed; 
the  traversee  shall  join  issue  on  the  traverse; 
and  it  shall  be  tried  by  a  jury  and  judgment 
given  on  the  verdict  as  in  other  cases;  pro- 
vided, however,  that  nothing  herein  contain- 
ed shall  be  construed  to  prevent  the  court 
from  giving  judgment  agaiust  either  party 
for  default  nor  from  deciding  any  question 
of  law  as  in  other  cases."  The  traverse  is, 
in  effect,  the  plea  of  the  traverser  (unsuc- 
cessful party  on  the  first  trial  or  inquisition) 
that  "the  inquisition  returned  in  this  case  is 
not  true."  The  traversee  Joins  Issue  by 
entering  of  record  bis  plea,  which  in  this 
case  was  in  the  following  correct  form: 
"Comes  Calvin  Jones  and  Joins  issue  of  the 
traverse  herein,  and  denies  that  the  Inqui- 


sition in  this  case  Is  not  true,  and  says  that 
it  Is  true."  In  such  a  proceeding  as  this 
the  question  In  litigation  Is  the  right  of 
possession,  and  under  the  Code  by  Joining 
Issue  all  matter  that  may  throw  light  upon 
the  question  of  possession  involved  may  be 
proved  pursuant  to  the  rule  obtaining  with 
reference  to  the  introduction  of  evidence. 
So,  by  Joining  issue  in  the  case  at  bar,  the 
matters  of  defense  set  forth  in  appellant's 
answer  might  have  been  shovra  by  evidence, 
without  the  answer.  The  answer  added 
nothing  to  his  defense,  and,  being  improperly 
in  the  record,  the  filing  of  a  reply  was  neith- 
er necessary  nor  proper.  In  any  event  the 
defense  of  equitable  estoppel  set  op  in  the 
second  paragraph  of  appellant's  answer  was 
not  available  as  such  on  the  trial  of  the 
traverse.  The  doctrine  seems  to  be  well 
recognized  that:  "A  defense  available  only 
in  equity  cannot  be  pleaded  to  an  action  of 
forcible  entry  and  detainer.  The  erection  of 
valuable  improvements  in  accordance  with 
the  terms  of  a  lease  is  no  defense."  9  Ency. 
Pleading  &  Practice,  p.  66.  At  most  the 
plea  of  estoppel  was  in  effect  a  plea  In  abate- 
ment <ind  it  has  been  held  that  "pleas  In 
abatement  are  unsuitable  to  the  object  and 
character  of  a  procedure  which  was  institut- 
ed for  summary  and  preventive  Justice,  by 
placing  parties  In  statu  quo  tmtil  their  rights 
Iiave  been  properly  sought  or  settled." 
Boucher  t.  Williamson,  1  Dana,  227;  Jones 
T.  Overton,  4  Bibb,  334;  19  Cyc.  1145.  But 
appellant  received  on  the  trial  the  benefit 
of  the  defense  set  up  in  the  answer  by  way 
of  equitable  estoppel.  His  claim  of  right 
to  the  possession  of  the  farm  for  that  year 
would  not  have  been  good  without  that  de- 
fense, for  the  contract  according  to  bis  testi- 
mony, was  never  reduced  to  writing,  and  was 
not  to  be  performed  within  a  year.  It  was 
for  that  reason  clearly  within  the  statute  of 
frauds,  as  held  by  this  court  in  Greenwood 
T.  Strother,  91  Ky.  482,  16  S.  W.  138,  unless 
appellant  could  show  a  part  performance 
thereof.  It  was  proper,  therefore,  for  him 
to  prove  that  he  was  required  by  bis  con- 
tract for  the  third  year's  renting  to  sow 
20  acres  of  wh^t  on  the  farm,  and  that  his 
sowing  of  the  wheat  within  the  year  con- 
stituted part  performance  of  the  contract 
This  view  of  the  case  was  properly  submit- 
ted by  the  court  in  the  instructions  given  the 
jury.  Indeed,  the  contentious  of  each  of  the 
parties  as  to  all  points  at  issue  were  fairly 
and  properly  submitted  to  the  jury  by  the  In- 
structions. (Consequently,  without  discuss- 
ing them  in  detail,  we  express  the  opinion 
that  they  are  not  open  to  the  criticisms  made 
by  appellant's  counseL 
Judgment  afilrmed. 
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LOUISVILLE,  H.  &  ST.  I*  R.  CO.  ▼.  MILBT. 
(Court  of  Appeals  of  Kentucky.    Oct  25,  1907.) 

1.  JuBY  —  Selection  —  Statutes  —  Tihe     of 
Taking  Effect. 

Acts  1906,  p.  S19,  c.  156,  amendinic  the 
Jury  law,  went  into  effect  on  June  11.  1906. 
A  case  was  tried  on  June  19,  1906,  b^  juror* 
drawn  from  the  wheel  under  the  law  m  force 
prior  to  June  11,  1906.  Held,  that  by  the  act 
of  1906  the  Lesislature  did  not  intend  to  sus- 
pend for  any  time  the  trial  by  Jury  in  courts 
in  session  when  the  act  should  become  a  law. 
but  rather  that,  until  the  act  could  be  put  into 

&ractical  effect,  the  juries  already  selected  might 
s  used  by  the  courts. 

2.  Tbiai/— Rionr  to  Open  and  Close— Abou- 

MENTS  TO  JUBT. 

Where  one  sues  for  $5,000  for  injuries  sus- 
tained, and  defendant  answers,  admitting  dam- 
ages of  $100,  the  burden  of  proving  damages 
equal  to  the  difference  between  the  two  amounts 
is  on  the  plaintiff,  and  hence  defendant  ia  not 
entitled  to  the  closing  argument. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
▼01.  46,  Trial,  {{  47,  60.] 

Appeal  from  CIrcnit  Court,  Jefferson  Coun- 
ty. Common  Pleas  Brancb,  Third  Division. 

"Not  to  be  offlclally  reported." 

Action  by  Essie  Milby,  by  next  friend, 
against  tbe  Louisville,  Henderson  &  St  Louis 
Railroad  Company.  Judgment  for  plaintiff, 
and,  from  an  order  denying  a  new  trial,  de- 
fendant appealed.    Affirmed. 

Helm  &  Helm,  for  appellant.  Bennett  H. 
Young,  M.  W.  Ripy,  H.  T.  Wilson,  and  BL  a 
Walde,  for  appellee. 

CLAY,  C.  This  Is  one  of  several  actions 
for  damages  growing  out  of  the  collision  be- 
tween a  car  of  tbe  Louisville  Railway  Com- 
pany and  a  train  of  cars  operated  by  the 
Louisville,  Henderson  &  St  Louis  Railroad 
Company,  In  December,  1904,  near  the  Inters 
flection  of  Fourteenth  and  Main  streets.  In 
the  city  of  Louisville.  Appellee  recovered  a 
Judgment  for  $4,000,  and,  from  an  order  re- 
fusing a  new  trial,  this  appeal  is  prosecuted. 

Tbe  main  questions  Involved  in  this  case 
were  all  determined  in  tbe  case  of  Ij.  B.  & 
St  L.  Ry.  Co.  ▼.  Kessee,  etc.,  lOS  S.  W.  261, 
81  Ky.  Law  Rep.  617.    In  addition,  however, 

104  S.W.— BO 


to  the  questions  therein  decided,  two  other 
questions  are  presented  in  this  case.  Counse. 
for  appellant  challenged  the  array  of  stand- 
ing jurors  from  which  was  taken  the  Jury 
that  tried  this  case,  on  tbe  ground  that  tbey 
bad  not  been  drawn  from  the  wheel  accord- 
ing to  law.  This  case  was  tried  on  the  19tb 
day  of  June,  1906.  Tbe  names  of  the  jurors 
tbat  tried  it  were  from  tbe  wheel  under  the 
old  law  in  force  prior  to  June  11,  1906. 
Acts  1906,  p.  519,  c.  156,  amending  tbe  jury 
law,  went  Into  effect  on  June  11,  1906,  which 
date  fell  on  Monday.  It  Is  contended  by  coun- 
sel for  appellant  that'  the  jury  to  try  this 
case  should  have  been  drawn  under  the  stat- 
ute which  went  into  effect  on  that  day.  This 
question  was  recently  passed  upon  by  tbls 
court  in  the  case  of  Peter  Elcbman's  Commit- 
tee ▼.  South  Covington  &  Cincinnati  Street 
Ry.  Co.  (decided  September  29,  1907,  but  not 
yet  offlclally  reported)  104  S.  W.  316,  wherein 
tbls  court  said:  "Nor  do  the  amended  sec- 
tions show  a  legislative  purpose  to  suspend 
for  any  time  the  trial  by  Jury  In  courts  In 
session 'When  tbe  amendment  became  a  law, 
until  the  amended  section  could  be  put  into 
practical  effect  Some  time  must  necessarily 
elapse  under  the  terms  of  tbe  amendment  be- 
fore It  could  become  effective.  In  tbe  mean- 
time tbe  juries  already  selected  might  I)e 
used  by  the  courts." 

Counsel  for  appellant  further  contend  that 
the  trial  court  erred  in  refusing  them  the 
concluding  argument  after  appellant  had  fil- 
ed an  amended  answer  admitting  that  appel- 
lee's injury  consisted  of  only  a  temix>rary 
shock  and  fright  and  that  she  had  been  dam- 
aged to  tbe  extent  of  $100.  As  appellee  sued 
for  $5,0(X),  tbe  excess  of  tbat  amount  over 
$100  was  in  issue,  and,  as  to  that  Issue,  tbe 
burden  of  proof  was  on  appellee.  That  being 
the  case,  counsel  for  appellant  were  not  en- 
titled to  the  concluding  argument  Southern 
Ry.  Co.  V.  Steele,  90  S.  W.  048,  28  Ky.  Law 
Rep.  764;  Louisville  &  Eastern  Ry.  (3o.  v. 
Mann  (decided  October  9,  1907,  but  not  yet 
offlclally  reported)  104  S.  W.  362. 

Judgment  afflnned. 
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GORDON  et  al.  v.  RHODES  A  DANIELS. 
(Court  of  Civil  Appeals  of  Texas.    Oct.  5,  1007.) 

1.  Courts— Ebeotion  of  New  Coubt— Tbans- 
FEB  OF  Causes. 

There  being  no  provision  in  Acts  80th 
Leg.  p.  324,  c.  174,  creating  the  Court  of  Civil 
Appeals  of  the  Sixth  district,  for  transferring 
to  it  an  appeal  then  pending  from  a  county 
transferred  to  it  from  another  Court  of  Civil 
Appeals  district,  such  new  court  has  no  juris- 
diction of  such  an  appeal. 

2.  Same— Pending  Appbai,. 

Under  Sayles'  Ann.  Civ.  St.  1897,  art.  1387, 
providing  that  an  appeal  may  be  taken  at  the 
term  at  which  the  final  judgment  is  rendered, 
by  giving  notice  of  appeal  in  open  court  and 
entering  it  of  record  and  filing  bond,  and  arti- 
cle 1402,  providing  that,  this  being  done,  the 
appeal  is  perfected,  the  appeal  is  then  pending, 
and  the  Court  of  Civil  Appeals  having  juris- 
diction of  the  appeal  is  then  determined,  though 
before  the  filing  of  the  transcript  and  tlie  briefs, 
one  of  the  means  of  calling  into  exercise  the 
active  jurisdiction  of  such  court,  a  new  Court 
of  Civil  Appeals  is  created,  to  the  district  of 
which  the  county  from  which  the  appeal  is  pend- 
ing is  transferred. 

Appeal  from  District  Court,  Red  River 
County ;   Ben  H.  Denton,  Judge. 

Action  between  J.  D.  Gordon  and  others 
and  Rhodes  &  Daniels.  From  the  judgment 
rendered,  said  Gordon  and  others  appeal,  and 
now  move  for  an  order  requiring  the  clerk  to 
file  the  transcript    Motion  denied. 

Lennox  &  Lennox,  for  appellanta  McQra- 
dy  &  McMahon,  for  appellees. 

LEVT,  J.  This  Is  a  motion  to  file  the 
transcript  of  the  record  of  the  cause,  made  by 
the  appellants.  The  case  was  appealed  from 
a  Judgment  rendered  in  the  district  court  of 
Red  River  county  on  the  29th  day  of  May, 
1007.  Notice  of  appeal  to  the  Court  of  Civil 
Appeals  for  the  Fifth  supreme  judicial  dis- 
trict was  entered  on  the  same  day  of  the 
judgment,  and  an  appeal  bond  was  filed  and 
approved  on  the  9th  day  of  July,  1907.  The 
transcript  of  the  record  of  the  cause  was  ap- 
plied for  by  the  appellants,  and  tendered  by 
them  for  filing  In  this  court  on  the  30th  day 
of  September,  1907.  It  Is  clear  that  the  tran- 
script of  the  record  was  taken  out  and  offer- 
ed for  filing  and  docketing  In  this  appellate 
court  within  the  90  days  required  for  filing  a 
transcript  In  the  Court  of  Civil  Appeals. 
The  motion,  therefore,  can  present  but  the 
one  question  of  whether  the  transcript  of  the 
record  of  this  cause  is  returnable  for  filing  In 
the  Court  of  OlvU  Appeals  for  the  Sixth  dis- 
trict. We  are  of  the  opinion  that  no  authori- 
ty is  given  for  filing  the  transcript  of  this  ap- 
peal In  the  Court  of  Civil  Appeals  of  the 
Sixth  district,  and  that  this  appeal  cannot  be 
prosecuted  in  this  court  The  statute.  In  de- 
fining the  appellate  jurisdiction  of  the  Courts 
of  Civil  Appeals,  enacted  within  and  by  con- 
stitutional authority,  says:  "The  appellate 
jurisdiction  of  the  Courts  of  Civil  Appeals 
shall  extend  to  civil  cases  within  the  limits 
of  their  respective  districts  of  which  the  dis- 
trict courts  have  original  or  appellate  juris- 
diction."   Article  906,  Sayles'  Ann.  Civ.  St 


1897.  This  act  confines  appellate  Jurisdic- 
tion, In  the  first  Instance,  to  the  counties 
within  the  respective  districts  of  the  Courts 
of  Civil  Appeals.  At  the  time  this  cause  was 
tried  In  the  <listrlct  court  of  Red  River  coun- 
ty the  judicial  system  of  Texas  comprised 
five  Courts  of  Civil  Appeals,  each  with  the 
same  Jurisdiction  over  subject-matter.  Red 
River  county  at  that  time  was  In  the  Fifth 
supreme  judicial  district  The  Legislature, 
at  Its  regular  session  In  1907,  passed  an  act 
creating  the  Sixth  supreme  judicial  district 
and  placed  Red  River  county  In  the  new  dis- 
trict This  ?ict  went  Into  effect  July  12, 1907. 
Acts  80th  Leg.  p.  324,  c.  174.  There  Is  no 
provision  In  this  act  for  the  transfer  of  cases 
now  pending  In  other  appellate  courts;  nor 
Is  anything  said  in  the  act  either  about  trans- 
ferring pending  appeals  to  this  court,  or  de- 
nying to  or  ousting  any  Court  of  Civil  Ap- 
peals of  appeals,  or  pending  appeals,  from  the 
counties  transferred  to  or  from  their  dis- 
tricts. The  act  creating  the  Fourth  and 
Fifth  supreme  judicial  districts  specially  pro- 
vided for  such  transfers.  Acts  Leg.  May  13, 
1893,  p.  173,  c.  116,  §  13.  In  all  other  acts  of 
the  present  Legislature  changing  Jurisdiction 
of  courts  where  It  is  contemplated  that  caus- 
es then  pending  should  be  transferred.  It  Is 
expressly  stipulated  that  the  same  shall  be 
done.  Acta  80th  Leg.  pp.  28,  40,  55,  115,  125, 
170,  199,  cc.  17,  25,  34,  52,  85,  101.  In  the 
absence  of  any  express  declaration  of  the 
Legislature  about  the  transfer,  and  the  act 
not  being  broad  enough  to  give  It  the  effect 
of  transferring  appeals  from  other  districts, 
we  are  compelled  to  leave  pending  appeals 
where  the  act  creating  this  court  taking  ef- 
fect July  12, 1907,  found  them.  The  question 
presented  Is  a  Jurisdictional  question.  And 
the  act  should  not  be  given  a  retroactive  ef- 
fect because  it  Is  not  one  simply  changing 
procedure.  The  Courts  of  Civil  Appeals  have 
no  Inherent  power  authorizing  them  to  take 
jurisdiction,  but  must  acquire  jurisdiction  by 
operation  of  law.  That  the  county  in  which 
the  case  Is  tried  and  appealed  from  should  be 
located  within  and  assigned  to  the  particular 
Court  of  Civil  Appeals  at  the  time  the  ap- 
peal Is  perfected  Is  an  essential  to  Its  appel- 
late jurisdiction  of  the  appeal ;  and  when  the 
jurisdiction  of  the  appeal  attaches  It  Is  there 
lodged  and  remains  for  all  purposes,  unless 
transferred  from,  or  taken  away,  or  ousted 
by  operation  of  law.  It  follows  that  the 
transfer  of  the  particular  county  from  which 
the  appeal  Is  perfected  does  not  affect  trans- 
fer, deny,  or  oust  a  Court  of  Civil  Appeals  of 
the  jurisdiction  of  an  appeal,  or  Its  power 
over  the  appeal  and  case  to  review  and  de- 
termine the  same,  unless  the  legislative  pow- 
er has  BO  declared  by  some  declaration  to 
that  effect;  and  any  act  merely  creating  a 
new  Court  of  Civil  Appeals  and  assigning  to 
it  territory  does  not  amount  In  law  to  that 
declaration  as  to  transfer  of  appeals  perfect- 
ed before  the  act  creating  the  court  went  into 
effect  and  became  a  law. 
The  fact  that  the  notice  of  appeal  entered 
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In  this  record  was  to  the  Court  of  Clyil  Ap- 
peals of  tbe  Fifth  district  Is  not  a  significant 
fact  A .  transcript  of  a  record  of  a  cause 
should  he  filed  and  docketed  In  the  Court  of 
Civil  Appeals  In  which  the  appellate  Jurisdic- 
tion of  the  appeal  has  attached,  and  we  can 
find  no  authority  to  the  contrary.  Under  the 
statutes  (article  1387,  Sayles'  Ann.  Civ.  St. 
1897),  an  appeal  Is  held  to  have  been  perfect- 
ed when  taken  during  the  term  of  the  court 
at  which  the  final  judgment  in  the  cause  Is 
rendered,  and  by  the  giving  notice  of  appeal 
In  open  court  within  2  days  after  final  Judg- 
ment, or  2  days  after  judgment  overruling  a 
motion  for  a  new  trial,  which  shall  be  noted 
on  the  docket  and  entered  of  record,  and  by 
bis  filing  with  the  clerk  an  appeal  bond, 
where  bond  is  required  by  law,  or  an  afll- 
darit  in  lieu  thereof,  within  20  days  after  the 
expiration  of  the  term,  if  the  term  does  not 
continue  more  than  8  weeks ;  but,  if  the  term 
continues  more  than  8  weeks,  then  tbe  bond, 
or  affidavit  in  lieu  thereof,  shall  be  filed  with- 
in 20  days  after  notice  of  the  appeal  Is  given. 
After  tbe  appeal  Is  thus  perfected,  then  the 
trial  court  loses  its  power  In  respect  to  those 
things  which  might  trench  in  the  appellate 
functions,  and  the  Jurisdiction  of  the  Court  of 
Civil  Appeals  attaches.  Article  1402,  Sayles' 
Ann.  Civ.  St  1887;  Leavitt  v.  Brazelton,  28 
Tex.  Civ.  App.  8,  66  8.  W.  465;  Churchill  v. 
Martin,  66  Tex.  367;  Ellia  v.  Harrison,  24 
Tex.  Civ.  App.  13,  56  S.  W.  592,  57  S.  W.  924; 
Murray  v.  Robuck  (Tex.  Civ.  App.)  89  8.  W. 
781 ;  Curtis  v.  Bernstein,  2  Wlllson,  Civ.  Cas. 
Ct  App.  {  672;  Gulf,  C.  &  8.  F.  Ry.  Co.  V. 
Fort  Worth  &  N.  Ry.  Co.,  68  Tex.  98,  2  S.  W. 
199,  3  S.  W.  664.  So,  by  reason  of  and  under 
this  statute.  In  any  case  where  appeal  Is  al- 
lowable, after  the  giving  of  the  notice  of  ap- 
peal in  open  court  and  filing  the  bond,  the 
case  is  an  appealed  case.  As  soon  as  the  case 
was  tried  In  the  district  court  below,  tbe  po- 
tential jurisdiction  conferred  upon  the  Courts 
of  Civil  Appeals  was  waiting  to  be  called  in- 
to active  exercise.  A  case  cannot  be  appeal- 
ed until  tried  in  an  inferior  court  Browns- 
ville V.  Basse,  43  Tex.  449.  The  active  juris- 
diction of  tbe  Court  of  Civil  Appeals  Is  called 
Into  exercise,  and  actually  applied,  when  the 
parties  of  the  particular  case  do  or  perform 
some  act  In  the  particular  case  under  authori- 
ty of  law.  Townes  on  Texas  Pleading,  p.  23. 
The  giving  of  the  notice  of  api>eal  in  term 
time  of  the  court,  and  entering  It  of  record. 
Is  an  act  of  tbe  parties  In  the  particular  case 
(Executors  of  Lockhart  v.  Lockhart,  1  Tex. 
199),  as  IB  likewise  the  giving  of  an  appeal 
bond  (Burr  v.  Lewis,  6  Tex.  80).  The  term, 
as  used  In  the  statute,  "The  appeal  is  held  to 
have  been  perfected,"  referring  to  the  giving 
of  the  notice  of  appeal  In  term  time  and  fil- 
ing the  bond,  means  that  the  removal  of  a 
cause  from  an  Inferior  to  a  superior  court  is 
brought  to  consummation  or  completeness. 
Eilliot  on  Appellate  Procedure,  §  15,  for  the 
definition  of  "appeal";  and  for  the  def- 
inition of  the  word  "perfect,"  see  Webster's 


Dictionary.  It  Is  plain  and  clear  that  tbe 
practical  idea  of  the  term  "appeal  Is  per- 
fected" Is  that  the  act  of  the  parties  In  the 
particular  case,  by  giving  notice  of  the  ap- 
peal and  filing  the  appeal  bond,  have  com- 
pletely lodged  appellate  Jurisdiction  of  the 
action  in  the  Courts  of  Civil  Appeals.  Noth- 
ing further  is  left  to  be  done  by  the  parties 
to  the  particular  cause  to  give  active  juris- 
diction or  power  to  hear  and  review  the  ac- 
tion of  tbe  trial  court  It  follows,  therefore, 
that  the  active  Jurisdiction  In  the  particular 
«a8e  for  all  purposes  attached  to  the  Court 
of  Civil  Appeals  when  the  appeal  was  per- 
fected. Lyell  V.  Ouadaloupe  Co.,  28  Tex.  67 ; 
McLrane  v.  Russell,  29  Tex.  128 ;  G.,  C.  ft  S. 
F.  Railway  v.  F.  W.  ft  N.  O.  Railway,  68 
Tex.  98,  2  S.  W.  199,  8  S.  W.  564;  Churchill 
V.  Martin,  65  Tex.  868;  Burr  v.  Lewis,  6 
Tex.  80. 

The  appeal  in  this  case  was  perfected  when 
the  statutory  requirements  mentioned  had 
been  fully  complied  with,  which,  according 
to  the  record,  was  on  July  9,  1907.  At  that 
time  Red  River  county  was  In  the  district 
of  the  Fifth  supreme  Judicial  district  of  the 
Court  of  Civil  Appeals,  because  the  act  con- 
stituting the  Sixth'  district  was  not  yet  In 
efTect  On  the  9tb  of  July,  1907,  the  active 
Jurisdiction  of  the  Court  of  Civil  Appeals  for 
the  Fifth  district  attached  over  this  appeal, 
and  then  awaited  the  exercise  of  that  active 
Jurisdiction  when  the  transcript  of  the  rec- 
ord of  this  cause  and  the  briefs  should,  in  the 
time  prescribed  by  law,  be  filed  and  docketed 
therein;  or,  in  the  event  of  the  failure  of  the 
appellants  to  thus  prosecute  the  appeal,  the 
appellees  could  call  Into  exercise  that  juris- 
diction in  the  manner  authorized  by  law,  or 
obtain  a  finality  of  the  appeal  as  prescribed 
by  law.  Article  1016,  Sayles'  Ann.  Civ.  St. 
1897;  Rule  104  for  District  Courts,  94  Tex. 
682,  67  S.  W.  xxvll.  The  appeal  is  "pending" 
when  undecided.  Words  ft  Phrases,  vol.  6. 
So  would  this  case  be  "pending"  as  well  aft- 
er the  appeal  Is  perfected  as  required  by  law 
as  If  the  transcript  was  on  the  docket  and 
nnsubmltted  for  review.  Filing  the  tran- 
script is  not  the  act  that  gives  appellate  ju- 
risdiction to  the  Court  of  Civil  Appeals. 
Rules  for  Courts  of  Civil  Appeals,  94  Tex. 
655,  67  S.  W.  xlii.  The  purpose  of  the  tran- 
script of  tbe  record  of  the  cause  Is  to  bring 
the  matter  of  review  before  the  court  as  to 
the  subject-matter  therein  to  be  revised.  To 
file  tbe  transcript  and  the  briefs  Is  but  a  reg- 
ulation In  the  prosecution  of  the  appeal  to 
review  by  a  Court  of  Civil  Appeals;  and, 
when  done  In  tbe  time  required.  It  but  calls 
into  exercise  the  active  Jurisdiction  previous- 
ly conferred,  by  giving  the  notice  of  appeal 
and  filing  the  bond.  Tbe  filing  of  the  tran- 
script, or  the  failure  to  file  the  transcript  In 
time  required  by  law,  does  not  reach  to  tbe 
power  of  the  Court  of  Civil  Api)eals  or  its 
active  jurisdiction,  but  only  reaches  to  the 
exercise  of  the  appellate  jurisdiction,  which 
has  been  actively  Invoked  and  called  into 
operation  at  the  time  of  tweeting  the  ap- 
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peat  Before  the  transcript  of  the  record  la 
filed  and  docketed,  upon  proper  ebowing  to 
the  Court  of  Civil  Appeals  that  the  appeal 
has  been  perfected  as  required  by  the  stat- 
utes, the  Court  of  Civil  Appeals  or  any  judge 
thereof  could  Issue  mandamus  (article  997, 
Sayles'  Ann.  St.  1897;  Wells  v.  Littlefield,  62 
Tex.  28;  Klelber  v.  McNamus,  66  Tex.  52,  17 
«.  W.  297),  or  Injunction  (article  997,  Sayles' 
Ann.  St  1807;  Churchill  v.  Martin,  65  Tex. 
.'{68)  In  the  particular  case.  It  is  so  em- 
powered to  do  In  the  particular  case  be- 
cause of  Its  previously  acquired  active  ]•■ 
risdlctlon  over  the  case  In  perfecting  the  ap- 
peal In  the  manner  above  mentioned.  Tates 
y.  Lansing,  9  Johns.  896,  6  Am.  Dec.  290. 

We  are  therefore  of  the  opinion  that  this 
court  has  no  jurisdiction  to  review  the  ap- 
peal, and  consequently  the  motion  to  file  the 
transcript  of  the  record  of  the  cause  is  de- 
nied. 

LATIMER   et   al.    ▼.    ST.    LOUIS    SOUTH- 
WESTERN RY.  CO.  of  TEXAS. 
(Conrt  of  Civil  Appeals  of  Texas.    Oct.  6,  1907.) 

Error  from  District  Court,  Franklin  Coun- 
ty;  P.  A.  Turner,  Judge.' 

Action  between  J.  W.  Latimer  and  others 
and  the  St  Louis  Southwestern  Railway 
Company  of  Texas.  From  the  judgment  ren- 
dered, said  Latimer  and  others  bring  error, 
and  now  move  for  an  order  requiring  the 
clerk  to  file  the  transcript    Motion  denied. 

See  90  S.  W.  665. 

R.  E.  Davenport  and  Wllklns  &  Vinson,  for 
plaintiffs  In  error.  Glass,  Estes,  King  &  Bur- 
ford,  for  defendant  in  error. 

HODOES,  J.  This  case  is  here  on  a  writ 
of  error  from  the  district  court  of  Franklin 
county.  The  transcript  was  received  by  the 
clerk  of  this  court  on  the  5th  day  of  Sep- 
tember, 1907,  but  was  not  filed.  On  the  3d 
day  of  October,  1907,  motion  was  filed  by  the 
plaintiffs  In  error  to  require  the  clerk  to  file 
the  transcript;  and  it  is  this  motion  which 
we  are  now  called  upon  to  consider. 

For  the  reasons  stated  in  the  opinion  of 
Justice  LEVY  In  the  case  of  Gordon  et  ai.  t. 
Rhodes  &  Daniels,  104  S.  W.  786,  the  motion 
is  denied. 


LODWICK  LUMBER  CO.  ▼.  JONES. 
(Court  of  Civil  Appeals  of  Texas.    Oct  3,  1007.) 

APPBAI/— JUBISDICTION— AOBEBMENT    0»    PAR- 
TIES. 

The  court  having  no  jurisdiction  of  the 
appeal,  the  agreement  of  appellee,  filed  with 
the  motion  of  the  appellant  to  require  the  clerk 
to  file  the  transcript,  that  the  same  should  be 
granted,  gives  no  right  to  have  It  filed. 

[Ed.  Note. — For  cases  in  poiDt,  see  Cent.  Dig. 
Tol.  2,  Appeal  and  Error,  {|  88-97.] 

Appeal  from  District  Court  Harrison  Coun- 
ty; R.  B.  Levy,  Judge. 

Action  I>etween  the  Lodwick  Lmnher  Com- 
pany and  W.  W.  Jones,  f^m  the  judgment 
rendered,  eaid  lumber  company  appeals,  and 


now  moves  for  an  order  requiring  the  clerk 
to  file  the  transcript    Motion  doiied. 

F.  H.  Preudergast  for  appellant  Harrl- 
son,  Davidson  &  Burkhart,  for  appellee. 

HODGES,  J.  This  case  is  here  on  appeal 
from  the  district  court  of  Harrison  county. 
The  transcript  was  received  by  the  clerk 
of  this  court  on  the  lOtb  day  of  September, 
1907,  but  was  not  filed  by  him.  On  the  3d 
day  of  October,  1007,  appellant  filed  a  mo- 
tion to  require  the  clerk  to  file  the  transcript 
In  which  motion  there  appears  an  agreement 
on  the  part  of  the  appellee  that  the  same 
should  be  granted;  but.  Inasmuch  as  we  are 
constrained  to  refuse  this  motion  on  the 
ground  that  this  court  has  no  jurisdiction  of 
the  appeal,  the  agreement  does  not  affect  the 
question  involved,  and  could  give  us  no  right 
to  do  that  which  we  had  no  legal  authority 
to  do. 

For  the  reasons  atated  In  the  opinion  this 
day  rendered  by  As-soclate  Justice  LEVY  in 
the  case  of  Gordon  et  al.  v.  Rhodes  &  Daniels, 
104  S.  W.  786,  the  motion  is  denied. 


WHITFIELD  V.  SALMON  et  al, 

(Court  of  Civil  Appeals  of  Texas.     Sept  14, 
1007.) 

Appeal  from  Red  River  County  Court;  J. 
M.  Deaver,  Judge. 

Action  between  J.  B.  Whitfield  and  B.  J. 
Salmon  and  others.  From  the  Judgment 
rendered,  said  Whitfield  appeals,  and  now 
moves  for  an  order  requiring  the  clerk  to  file 
the  transcript     Motion  denied. 

Eugene  Black,  for  appellant  G.  A.  Trice, 
for  appellees. 

WILIvSON,  C.  J.  The  judgment  in  this 
case  was  rendered  by  the  county  court  of 
Bed  River  county  April  24,  1007.  Notice 
of  an  appeal  was  given,  and  May  18, 1007,  an 
appeal  bond  was  filed.  The  transcript  was 
tendered  to  the  clerk  of  this  court  for  fil- 
ing September  14,  1907.  Because  the  tran- 
script had  not  been  tendered  to  him  for  fil- 
ing within  00  days  from  the  time  the  appeal 
was  perfected,  and  because  at  the  time  the 
appeal  was  perfected  the  act  of  the  Legls- 
latiure  creating  this  court  had  not  become  a 
law,  the  clerk  refused  to  file  the  transcript 
The  action  of  the  clerk  Is  now  pending  be- 
fore us  on  a  motion  made  by  appellant  for 
an  order  requiring  the  clerk  to  file  the  tran- 
script 

For  the  reasons  stated  by  Associate  Justice 
LEVY,  in  the  opinion  disposing  of  a  similar 
motion  In  the  case  of  J.  D.  Gordon  et  al. 
T.  Rhodes  &  Daniels,  104  S.  W.  786,  just 
determined  by  us,  we  are  of  the  opinion  that 
this  court  has  not  jurisdiction  of  the  appeal. 
It  therefore  is  unnecessary  that  we  should 
determine  the  effect  if  any,  of  the  failure  to 
tender  the  transcript  for  filing  within  00 
days  from  the  date  the  appeal  was  perfected. 

The  motion  is  refused.       ^^  . 
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WILLIAMS  T.   JOHNSTON. 
(Supreme  Court  of  Arkansas.    July  22,  1907.) 

1.  GUTB— VAiiniTT— Delivebt — Necessitt. 

To  constitute  a  valid  gift  there  must  be 
an  actual  delivery  of  the  property  by  which  the 
(ift  IB  perfected. 

[Kd.  Note.— For  cases  in  point,  see  Gent  Dig. 
TOl.  24,  Gifts,  t  34.1 

2.  Samk— Revocation. 

An  absolute  gift  inter  vivos  perfected  by  de- 
livery cannot  be  revoked  by  the  donor. 

lEJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Gifts,  i  20.] 

S.  Save— Out  to  Relioioub  Leadeb. 

Where  plaintiff  voluntarily  gave  all  hia 
roperty  to  the  bead  of  a  religious  sect  abao- 
ut^y  and  without  reservation,  "as  a  freewill 
offpnng  to  the  Lord,"  expecting  that  the  same 
would  be  used  for  the  advancement  of  the  sect. 
aud  that  be  should  be  cared  for  at  the  home  of 
the  community,  the  gift  was  not  revocable  with- 
in the  rule  authorizing  revocation  of  gifts  in- 
duced by  spiritualistic  mediums,  etc. 

[Eid.  Note.— Fer  cases  in  point,  aee  Cent  Dig. 
vol.  24,  Gifts,  S  74.1 

Appeal  from  Franklin  Cbancery  Court;  J. 
V.  Uourlaud,  Cbaucellor. 

Action  by  Ed  Johnston  against  H.  T.  Wil- 
liams. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed,  and  cause  dis- 
missed. 

This  ia  a  controversy  over  a  wagon  and 
team  of  horses  and  $ti65  delivered  by  Johns- 
ton to  Williams.  Johnston  recovered  Judg- 
ment, and  Williams  appealed. 

The  substance  of  Williams'  evidence  is: 
Since  1899  be  has  engaged  In  religious  work, 
believing  that  be  Is  the  steward  of  the  Lord, 
and  has  established  various  homes  or  col- 
onies for  those  who  accept  bis  faith.  He 
bas  established  colonies  In  Colorado,  Oregon, 
and  other  states.  In  1899  he  purchased  a 
farm  near  Ozark,  in  Franklin  county,  Ark., 
and  established  a  borne  for  his  faith  thereon, 
and  conducted  a  fruit  and  vegetable  farm. 
It  seems  his  homes  are  series  of  fruit  farms. 
He  only  permitted  those  accepting  his  faith 
to  enter  them.  Persons  entering  his. colony 
or  home  must  not  only  accept  his  faith,  but 
must  subject  themselves  solely  to  his  direc- 
tion and  authority  in  matters  spiritual  and 
temi)oral.  They  must  give  up  all  family 
ties  and  consecrate  their  property,  means, 
and  labor  to  the  work.  He  never  accepts 
any  gifts,  except  when  made  freely  and  vol- 
untarily. Gifts  are  not  received  by  bim  with 
conditions,  and  the  giving  of  property  does 
not  of  itself  grant  rights  In  a  home.  Prop- 
erty Is  given  as  a  sacrifice  and  surrender, 
and  accepted  as  a  consecration  of  the  person 
to  the  work,  and  no  person  can  reside  with 
him  unless  he  makes  full  consecration;  and, 
as  soon  as  a  person  refuses  to  conform  to 
the  regulations,  he  would  cease  to  be  a  mem- 
ber. The  home  privilege  la  a  gift  to  the 
person,  just  as  his  property  Is  a  gift  to  the 
steward.  There  are  no  bargains  and  no 
agreements  or  conditions  touching  gifts,  and 
the  same  with  the  homes.    He  reserves  the 


right  to  determine  who  shall  be  Inmates  of 
the  homes.  He  usually  gives  his  followers  a 
home  when  they  conform  to  the  regulations; 
but  the  giving  of  the  home  privilege  is  not 
conditioned  on  receiving  any  property.  Most 
of  the  people  In  the  work  brought  only  tbem> 
selves.  He  is  the  absolute  owner  of  the 
property  given,  and  it  is  not  held  in  com- 
mon. Gifts  of  money  and  property  are  used 
for  the  living  expenses  of  his  people.  It 
would  not  be  possible  to  receive  gifts  on  con- 
dition, nor  promise  to  return  them,  because, 
being  used  for  expenses  of  his  people,  and 
so  Intended,  there  would  be  nothing  to  re- 
turn after  their  consumption  in  the  uses  In- 
tended. It  would  not  be  possible  to  promise 
a  return  because,  if  the  person  would  leave, 
his  claim  for  a  division  would  "Impair  all 
the  efficiency,  labor  and  safety  of  the  work"; 
and  another  reason.  If  the  persou  should  die, 
his  heirs  would  claim  division,  and  throw 
the  entire  work  In  confusion  and  the  mem- 
bers In  distress.  He  owned  considerable 
property  before  he  went  Into  this  work,  and 
his  large  property  Interests  In  the  various 
homes  were  derived  partly  from  voluntary 
gifts  to  further  his  work  and  partly  from  his 
own  resources.  Property  received  from  gifts 
Is  for  the  benefit  of  the  people  In  the  work, 
and  he  understands  the  words  in  the  Bible 
"In  common"  to  mean  benefit,  not  ownership. 
He  says  that  legally  he  Is  the  owner  of  the 
property  given  him;  splrltnally,  he  Is  a  stew- 
ard of  the  Lord,  and  they  consider  Him  the 
owner.  There  Is  no  written  constitution  or 
articles  of  faith  In  his  sect,  and  It  Is  not 
an  Incorporated  society.  He  snid  appellee 
Johnston  had  been  corresponding  with  him 
for  some  years  with  a  view  of  Joining  his 
sect.  He  wanted  to  Join  his  work  In  Colo- 
rado, but  he  advised  him  to  go  to  Oklahoma, 
and  take  a  land  claim,  which  he  did ;  and 
some  years  thereafter  be  renewed  his  request 
to  Join  In  the  work.  After  some  correspond- 
ence, from  which  It  appears  that  Williams 
advised  him  that  It  was  an  advantageous 
time  to  sell  his  Oklahoma  land,  be  came  to 
the  home  at  Ozark.  He  delivered  his  wagon  ' 
and  team  and  $750  to  Williams'  wife  (the 
prohibition  against  marriage  ties  did  not  ex- 
tend to  the  steward  of  the  flock);  Williams 
then  being  In  Oregon.  Later  he  delivered  to 
Williams  the  balance  of  the  money,  In  all 
$065,  which  was  the  sum  realized  from  his 
Oklahoma  land.  Before  he  came  he  was 
made  to  understand  fully  the  rules  of  the 
sect,  the  life  to  be  led  was  explained,  that 
everything  was  received  as  a  voluntary  gift 
and  sacrifice,  and  that  he  was  not  entitled 
nor  permitted  to  have  the  ownership  of  any 
property  after  surrendering  it  to  him.  He 
gave  the  property  In  question,  fully  under- 
standing the  effect  of  the  gift,  and  said  that 
It  wns  to  be  used  as  the  Lord  saw  fit  Johns- 
ton stayed  in  the  home  at  Ozark  for  4^ 
years,  was  supported  by  him  (Williams), 
and  did  some  farm  work,  but  not  much,  as 
most  of  the  work  was  hired,  the  Inmates  as 
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a  general  thing  not  being  able  to  do  much 
work.  He  first  left  the  home  voluntarily, 
and  stayed  awhile  In  Ozark,  and  returned 
and  stayed  at  the  home  for  some  time,  and 
then  again  voluntarily  left,  and  when  he  at- 
tempted to  return  this  time  he  barred  him 
out,  and  excluded  him  from  the  home,  and 
expelled  him  from  the  faith,  for  the  reason 
that  he  refused  to  accept  his  authority,  and 
was  causing  reproach  to  the  home.  He  says 
a  great  change  took  place  in  him  before  he 
left.  When  he  first  came,  like  the  others, 
he  was  gentle  and  agreeable  to  the  regula- 
tions; but  he  ceased  to  be  before  he  left,  and 
that  the  disagreement  was  on  account  of  his 
change  In  his  religious  belief.  He  became 
the  defender  of  those  who  opposed  his 
works. 

W.  M.  Herring,  an  assistant  to  Williams, 
testified  In  full  corroboration  of  all  Williams' 
version  of  the  rules  of  the  faith,  the  giv- 
ing of  Johnston's  property  freely  and  un- 
derstandlngly.  On  cross-examination,  these 
■qnestlons  and  answers  were  given:  "Is  It 
not  a  fact  that  all  property  Is  held  In  com- 
mon for  the  mutual  benefit  of  all?  A.  It  Is 
held  by  Mr.  Williams  alone.  He  has  sole 
direction  over  everything  that  comes  Into 
the  work.  It  belongs  to  him.  It  Is  turned 
over  to  him,  and  In  his  name,  and  no  one 
has  anything  to  do  with  the  direction  and 
the  government  of  what  Is  brought  Into  the 
home.  Q.  Is  It  not  a  fact  that  Mr.  Johnston 
was  to  have  a  home  on  the  farm  and  sup- 
port, the  same  as  all  other  members  of  this 
home?  A.  Of  course,  that  was  considered 
his  home  as  long  as  he  abided  by  the  prin- 
ciples. •  •  •  Q.  What  compensation  are 
parties  to  have  for  property  and  money  sur- 
rendered to  this  work?  A.  Well,  he  Is  to 
have  none.  He  Is  supposed  to  consecrate 
and  give  all  to  the  Lord,  and,  as  Mr.  Wil- 
liams Is  simply  a  steward,  be  accepts  them 
as  an  offering  to  God.  That  Is  all  the  com- 
pensation—only what  he  gets  spiritually." 

Mrs.  Williams  and  her  two  daughters  testi- 
fied to  Johnston's  delivering  the  wagon  and 
team  and  money  to  Mrs.  Williams  when  he 
came.  The  substance  of  It  was  that  he  gave 
this  property  freely  as  air;  that  he  wanted 
nothing  more  to  do  with  it;  that  It  was  no 
longer  his;  and  that  he  was  received  In  the 
spirit  In  which  he  came,  and  the  home  open- 
ed to  him,  and  he  was  given  all  Its  benefits. 

W.  H.  Groves,  of  Colorado,  testified  to  the 
work  by  Williams  and  the  manner  of  receiv- 
ing property.  His  testimony  sustains  In  full 
Mr.  Williams.  He  tells  of  one  Mr.  Redding, 
of  Colorado,  who  Is  ambitious  to  supplant 
Mr.  Williams,  and  Is  Inciting  suits,  hoping  to 
be  made  receiver  of  the  property.  On  cross- 
examination  be  says  that  he  Is  in  unity  with 
Mr.  Williams,  but  free  In  all  respects.  He 
says  Mr.  Williams  does  not  consider  persons 
In  bis  home  servants,  but  as  persons  volun- 
tarily seeking  his  direction  in  all  matters. 
Messrs.  J.  M.  Ferguson,  Henry  Mahler,  W. 
U  Morrow,   and  W.   W.   McGallay   testified 


substantially    to    the    same    effect    as    Mr. 
Groves. 

The  appellee  Ed  Johnston  testified  in  detail 
as  to  all  matters  covered  In  Williams'  testi- 
mony, and,  excepting  In  a  few  matters,  there 
to  no  serious  conflict  between  them.  •  His  ac- 
count of  his  reason  for  giving  his  property 
and  his  Idea  of  the  sect  Is  thus  explained: 
"Q.  What  Induced  you  to  come  and  put  that 
amount   of   property   and    money    into  the 
home?     A.  Because   I    thought   It   was   the 
work  of  the  Lord  on  the  earth,  and  I  did  it 
with    a    feeling   of   love   toward   the   work. 
From  what  I  had  heard  of  the  work,  I  un- 
derstood It  to  be  the  continuation  of  the  or- 
ganization that  was   started   at   Jerusalem 
wherein  those  that  had  land  and  possessions 
sold  them,  and  brought  their  price  and  laid 
it  down  at  the  disciples'  feet  in  common,  to 
be  divided  up  to  every  man,  according  to  his 
need.     Q.  What  was  your  understanding  as 
to  the  ownership  of  property  put  Into  the 
work  and  of  the  benefits  to  be  derived  there- 
from?   A.  I  understood,  of  course  that  every 
one  should  be  provided  for  without  any  par- 
tiality   whatever;    that   every   one   In    the 
home  should  have  Just  as  good  a  right  to  a 
say  so  and  also  to  the  privileges  of  the  prop- 
erty In  the  whole  colony.    That  was  my  un- 
derstanding.     Q.  When    you    speak    of    the 
whole  colony,  do  you  mean  the  property  sit- 
uated in  Colorado  and  other  places  as  well 
as   Ozark?     A.  Tes,   sir;    I   do — the  whole 
colony."     He  telto  ot  a  disagreement  with 
Mr.  Williams  over  his  protesting  against  the 
way  the  horses  he  had  given  the  home  were 
being  treated,  in  which  Williams  denied  his 
right  to  have  any  will  concerning  them,  say- 
ing they  were  bis  Individually.    His  accoimt 
of  his  expulsion  was  as  follows:    "Q.  You 
may  state  Mr.  Johnston  what  was  the  cause. 
If  you  know,  of  Mr.  Williams  turning  you  out 
of  the  borne  or  away  from  the  place  oat 
there?    A.  Tes;    I  do.    On  the  19th  of  No- 
vember, he  put  the  question  right  square  at 
me,  and  said :    'Are  you  willing  to  take  my 
word  as  the  voice   from   His  altar  to  you 
In  everything?'     I  said:  'No,  sir;  I  denounce 
It.    I  will  not  take  your  voice  as  the  voice 
of  God  to  me.'    Then  he  said:  'You  are  not 
my  friend.'    On  the  22d  day  of  November  last 
he  wrote  me  a  letter,  expelling  me  from  the 
community    and   membership   forever.      Mr. 
Williams  sent  a  copy  of  this  letter  to  this 
man   Redding,   at  Cripple  Creek,   Colo.     In 
about  eight  days  I  got  a  letter  from  Redding, 
telling  me  I  was  not  a  free  man.    I  read  the 
letter  before  them  all.    I  said  that  I  thought 
that  this  was  my  Father's  house;  that  this 
was  where  I  put  my  all.    'Now,'  I  says,  'here 
la  the  place  that  I  am  going  to  stay.'    Mr. 
Williams  spoke  up  and  said:  'I  rebuke  you.' 
I  said :  'Your  rebuke  doesn't  amount  to  any- 
thing;' that  'here  Is  where  1  am  going  to 
stay.'    Herring  spoke  up  and  shook  his  head, 
and  said:   'You  will  not  either.'  "    He  tella  of 
the  beginning  of  the  litigation  between  them. 


Digitized  by 


Google 


Ark.) 


WILLIAMS  ▼.  JOHNSTON. 


791 


and  of  the  g^tes  to  the  home  being  fastened 
against  him.  He  tells  of  the  work  be  did  on 
the  farm,  which  shows  he  must  have  been 
quite  a  useful  worker,  and  that  be  did  not 
eyen  receive  shoes  when  needed,  and  that 
$3.80  was  all  the  money  he  had  received  for 
his  own  use.  On  cross-examination  he  says 
that  he  had  corresponded  with  W.  A.  Redding 
covering  a  period  of  five  years  before  he  came 
to  Ozark.  It  was  on  Bible  themes,  and  in 
reference  to  the  colony  of  which  Mr.  Wil- 
liams is  the  head.  He  admits  that  no  one  can 
become  a  member  without  surrendering  all 
he  has,  and  he  complied  with  It,  and  that, 
wlien  he  gave  It,  he  said  be  gave  it  as  freely 
as  air.  He  showed  a  preference  for  Mrs. 
Powell,  and  refused  to  quit  paying  attentions 
to  her  when  requested. 

Mrs.  Mary  Powell,  who  had  been  a  mem- 
ber of  Mr.  Williams'  home  for  24  years,  tes- 
tified in  Johnston's  behalf.  Much  of  her  tes- 
timony Is  a  repetition  of  the  history  of  the 
sect,  its  purposes,  etc.,  and  Johnston's  connec- 
tion with  it,  as  given  by  the  other  witnesses. 
But  her  account  of  Williams'  methods  differs 
from  the  other  witnesses.  Her  testimony  on 
this  point  is  as  follows:  "Q.  State,  Mrs. 
Powell,  what  was  your  understanding  of  par- 
ties as  to  surrendering  or  giving  of  proper- 
ty or  money  Into  this  home?  A  Well,  I  can 
answer  that  question  better  in  reference  to 
my  own  self.  Well,  when  I  came  to  the 
home,  I  was  led  by  the  spirit  to  the  home, 
and  It  was  with  the  feeling  of  love  to  God 
that  I  laid  all  my  property  down,  and  it 
was  for  Him  I  felt  like  In  the  days  of  old, 
when  the  disciples  laid  everything  down  on 
the  altar  and  had  everything  in  common.  I 
was  led  into  it,  and  I  think  It  was  a  year 
after  I  went  into  tlie  home  before  my  all 
went  out  of  my  hands.  We  were  Just  led 
Into  it.  step  by  step.  It  came  up  on  the  line 
of  discerning  of  spirits.  Q.  Explain,  please, 
what  was  meant  by  the  discerning  of  spirits, 
A.  He  gave  many  of  the  members  in  the 
home  the  power  to  tell  the  works  of  the 
spirits,  and  are  called  to  tell  spirits  by  the 
different  operations  of  spirits.  Q.  This  dis- 
cerning of  spirits  that  you  speak  of  originat- 
ed with  Mr.  Williams,  did  it  not?  A.  Yes, 
sir.  Q.  Then  this  discerning  of  spirits  was 
what  led  you  to  surrender  your  property  to 
Mr.  Williams?  A  Tes.  None  of  us  wanted  to 
be  under  spirits,  and  we  did  it  to  get  free. 
What  we  wanted  was  to  be  a  free  people. 
Q.  Then  you  were  led  to  believe  that.  In  or- 
der to  be  a  free  people,  you  had  to  surrender 
this  property?  A.  Tes,  sir.  Q.  Now,  what 
was  the  understanding  as  to  benefits  to  be 
derived  by  parties  surrendering  this  proper- 
ty? A.  Well,  we  all  lived  In  the  home,  and 
all  shared  the  benefits  of  everything  as  it 
was  given  to  the  home,  and  all  worked  to- 
gether, you  know.  Q.  Was  it  understood 
that  you  bad  all  things  in  common,  for 
the  common  good  of  all?  A.  Weil,  I  don't 
know.  That  was  the  understanding — that 
everything  was  to  be  owned  and  controlled 


alike."  She  tells  of  Johnston's  differences 
with  Williams,  resulting  in  his  expulsion, 
substantially  as  Johnston  does.  She  says 
that  the  difference  was  religious,  and  that 
Mr.  Johnston  had  not  been  In  accord  with 
the  religious  principles  of  Mr.  Williams  for 
some  time  prior  to  his  expulsion.  She  left 
the  home  because  she  did  not  feel  in  union 
with  Mr.  Williams'  dealings  with  Mr.  John- 
ston. 

The  chancellor  gave  Judgment  in  favor  of 
Johnston  for  the  $965  and  the  value  of  the 
horses   and  team ;    and   Williams  appealed. 

W.  W.  Cotton,  for  appellant.  Geo.  W.  Bar- 
ham  and  J.  B.  Fulks,  for  appellee. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  It  may  be  well  to  say,  on  the 
threshold  of  the  consideration  of  the  evidence, 
that.  If  the  testimony  of  Mrs.  Powell  prevail- 
ed, the  gifts  of  money  and  property  to  Wil- 
liams would  be  set  aside.  If  her  version  of 
the  reason  why  she  gave  property  obtained  as 
to  Johnston,  then  the  case  would  be  ruled  by 
those  where  similar  gifts  to  spiritualistic 
mediums,  etc.,  are  held  void.  See  authorities 
cited  In  note  14,  Amer.  &  Eng.  Ency.  of  Law, 
1013.  But  the  testimony  of  Mrs.  Powell  has 
no  support — not  even  by  Johnston  himself. 
The  weight  of  the  testimony,  in  fact,  all  the 
testimony,  except  that  of  Mrs.  Powell,  is  that 
the  gifts  were  free  and  absolute  gifts  to  the 
head  of  a  peculiar  religious  faith.  Whether 
the  gift  carried  with  it  a  home  for  Johnston 
is  a  matter  of  some  doubt  in  the  evidence; 
but  that  it  was  an  absolute  gift  there  can  be 
no  doubt.  Whether  Williams  held  the  prop- 
erty thus  acquired  by  gifts  as  his  owni  ab- 
solutely, or  whether  he  received  It  in  truHt, 
is  a  question  not  important  In  this  suit.  If 
he  received  It  in  trust,  the  evidence  is  con- 
vincing that  it  was  a  trust  for  the  benefit 
of  those  believing  In  his  faith — a  gift  to  all 
of  them,  and  not  a  gift  to  be  returned  to  the 
Individual  donors  under  any  circumstances. 

It  might  he  well  to  call  to  mind  the  ele- 
mental principles  which  control  here.  To 
constitute  a  valid  gift,  there  must  be  actual 
delivery  of  the  property.  Hynaon  v.  Terry, 
1  Ark.  83;  Danley  v.  Rector,  10  Ark.  211, 

60  Am.  Dec.  242;  Nolen  v.  Harden,  43  Ark. 
307,  51  Am.  Rep.  563.  When  a  gift  la  per- 
fected by  delivery,  then  It  becomes  Irrevoc- 
able. Thornton  on  Gifts,  {  106;  2  Schouler 
on  Personal  Property,  103;  Rybum  v.  Pryor, 
14  Ark.  605;  Nolen  v.  Harden,  43  Ark.  307. 

61  Am.  Rep.  563 ;  Williams  v.  Smith,  66  Ark. 
290,  50  8.  W.  513.  In  a  recent  compilation 
it  is  thus  stated:  "That  where  a  gift  Inter 
vivos  has  been  perfected — that  is,  where 
nothing  more  la  to  he  done  to  vest  the  title 
in  the  donee — such  gift  can  no  more  be  re- 
voked by  the  donor  than  a  sale,  or  any  other 
executed  contract."  20  Cyc.  1212.  The  same 
rule  prevails  where  the  gift  Is  for  the  benefit 
of  third  persons  or  an  institution.  Thornton 
on  Gifts,  etc.,  lia 
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The  application  of  tliese  settled  principles 
to  the  facts  In  bnnd  sbows  that  the  gift  In 
question  was  consummated  by  the  delivery  of 
the  same  to  Williams,  and  the  evidence  is 
convincing  that  the  gift  and  the  delivery 
thereof  were  mude  with  a  full  understanding 
and  recognition  of  the  nature  and  terms  of 
the  gift.  After  the  gift  had  been  perfect- 
ed. Johnston  continued  In  the  faith  for  four 
years  and  a  half,  apparently  satisfied  with 
the  conduct  of  the  home  and  the  treatment 
he  received;  but  there  came  a  change  "o'er 
the  spirit  of  his  dreams."  Whether  that 
change  was  due  to  religious  differences  sole- 
ly, or  was  Induced  by  Redding,  who  seemed 
to  be  playing  the  Vollva  to  Williams'  Dowle 
In  this  sect,  or  whether  it  was  induced  by 
a  preference  for  Mrs.  Powell,  causing  the  In- 
hibition against  contracting  tender  ties  to 
become  galling,  is  a  matter  left  to  specula- 
tion. That  he  did  become  dissatisfied  is  cer- 
tain. All  the  witnesses,  including  Mrs.  Pow- 
ell, say  that  his  disagreement  with  Mr.  Wil- 
liams grew  out  of  religions  differences.  And 
Mr.  Williams  claimed  under  the  peculiar 
rules  of  this  faith  he  was  justified  In  ex- 
cluding Johnston  from  the  home  on  account 
of  this  religious  difference.  But  the  court 
does  not  care  to  go  into  that  question,  be- 
cause it  is  not  before  it  The  only  ques- 
tion here  Is  as  to  the  right  to  recover  per- 
sonal property  under  the  facts  set  out  In  the 
statement;  and,  as  seen,  that  cannot  be  done 
without  violating  the  elemental  principles 
governing  gifts  of  personal  property  by  a 
douor  of  sane  mind.  The  case  of  Ellis  v. 
Newbrougb,  6  N.  M.  181,  and  also  reported  In 
27  Pac.  400,  contains  all  the  unique  elements 
of  this  case,  and  more,  and  may  be  consulted 
with  profit  by  any  one  Interested  In  a  pe- 
culiar  sect 

Judgment  is  reversed,  and  cause  dismissed. 


STOCKLET  y.  CISSNA  et  al. 
(Supreme  Court  of  Tennessee.    Sept  7,  1907.) 

1.  Removal  of  Causes— Refusal— Remand- 
Prejudice. 

Defendant  may  not  complain  of  the  chan- 
cellor's refusal  to  remove  tlie  cause  to  the  Unit- 
ed States  Circuit  Court,  it  appearinK  that  de- 
fendant had  tlie  full  benefit  of  the  petition  to 
remove  by  filinu  a  certified  copy  of  tlie  record 
in  the  federal  court;  tliat  action  operatinK  as  a 
removal  of  the  cause  to  the  federal  court  whence 
it  was  remanded. 

2.  Ramb  —   Conclusiveness     of     Federai, 
Court's   Action. 

The  action  of  the  United  States  Circuit 
Cotirt  in  remanding  a  cause  removed  from  a 
ohnncery  court  is  conclusive  on  the  state  Su- 
preme Court. 

[Ed.  Note. — For  cases  in  Tw>int.  see  Cent  Di|C. 
vol.  4&,  Removal  of  Canines.  §  23.5.] 

8.  Appeal  —  Review  —  Continuance  —  Re- 
fusal—Court's Discretion. 

Under  the  rule  that  the  Supreme  Court 
will  not  interfere  with  a  trial  court's  discre- 
tion respecting  continuances,  unless  there  has 
been  great  abuse  of  the  discretion,  an  order  re- 


fusing defendants  a  continuance  at  the  June. 
1005,  term  will  not  he  disturbed;  a  plea  in  abate- 
ment having  been  filed  January  16,  1904,  and 
the  replication  February  22,  1904,  and  defend- 
ants havi^  obtained  a  continuance  at  the  De- 
cember, 1904.  term,  and  having  still  failed  to 
take  proof  under  the  plea,  when  refused  anoth- 
er continuance. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {  3837.] 

4.  JuDOUBNT  —  Conclusiveness  —  Effect  of 
Ejectment— JunoMENT. 

Though,  under  the  express  terms  of  Shan- 
non's Code,  S  5000,  an  ejectment  judgment  ia 
binding  upon  ail  parties  to  the  action  and  their 
privies  in  ail  cases  where  the  title  is  litigated, 
ejectment  being  a  real  action  in  wliich  piaintilf. 
to  recover,  must  prove  a  valid  and  legal  title, 
and  forcible  entry  and  detainer  being  a  posses- 
sory action,  wherein  the  right  of  possession  only 
is_  involved  and  the  legal  title  cannot  be  deter- 
mined, the  same  issues  are  not  involved  in  both 
actions,  and  hence  a  judgment  in  ejectment  is 
not  a  bar  to  a  forcible  entry  action,  though  the 
parties  and  land  involved  be  the  same. 

5.  States — Buundahies—Rivebs— Change  of 
Ch  a  N  NEL— Effect. 

The  sudden  cutting  of  a  new  channel  by 
the  Mississippi  river  in  1876,  called  "Centennial 
Cut-Off,"  whereby  land  formerly  on  the  enstem 
bank  is  left  on  the  western  bank,  did  not 
change  the  boundary  between  Tennessee  and 
Arkansas,  which  remained  where  it  was  origin- 
ally fixed,  in  the  middle  of  the  abandoned  chan- 
nel. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  States,  (  8.] 

6.  Navigable  Waters  —  Avulsion  —  Riouts 
TO  Accreted  Land. 

A  riparian  owner  ia  not  entitled  to  land 
forming  against  his  land  by  an  avulsion,  and 
hence  constructive  possession  does  not  attach 
thereto  through  actual  possession  of  the  con- 
tiguous land. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Navigable  Waters,  }  279.] 

7.  Same. 

Where  a  river  suddenly  changes  Its  course, 
it  is  no  less  an  avulsion  because  the  old  channel 
does  not  immediately  dry  up,  and  10  years  or 
more  elapses  before  all  the  water  therein  dis- 
appears. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Navigable  Waters,  {  270.] 

8.  Judgment— Conclusiveness. 

A  holding  in  an  ejectment  action  that  a 
state  grant  to  complainant  was  void  is  conclu- 
sive between  the  same  parties  in  a  subsequent 
forcible  entry  and  detamer  action. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  30,  Judgment  f  1251.] 

9.  Forcible  Entbt  and  Detainer— Posses- 
sion—Sufficienct. 

That  complainant  cut  timber  and  grazed 
stock  upon  land  does  not  show  actual  posses- 
sion thereof,  sufficient  to  support  forcible  entry 
and  detainer;  the  user  not  being  shown  to  b« 
continuous  and  uninterrupted. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Forcible  Entry  and  Detainer,  {{  45,  46.] 

10.  Same. 

One  has  a  possessory  right,  sufficient  to 
support  forcible  entry  and  detainer,  to  a  tract 
of  land  included  in  a  larger  tract  the  posses- 
sion of  which  be  has  entered  into  under  a  deed. 
lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  ^.   Forcible  Entry  and  Detainer,  {  47.] 

11.  Navigable   Watkbs  — Avulsion— Effect 
ON  Title. 

That  land  is  swept  away  by  an  avulsion 
does  not  extinguish  the  owner's  title :  for,  when 


Digitized  by 


Google 


TezuLi) 


STOCKLEY  V.  CISSNA. 


793 


the  laod  reappears  above  the  water,  there  ii  a 
restoration  of  title  and  right  to  possession. 

[E!d.  Note.— For  cases  in  point,  see  Cent  Dl(t.  • 
▼ol.  37,  Navigable  Waters,  |  279.] 

Apgpeal  from  Chancery  Court,  Tipton  Coun- 
•ty ;   John  S.  Cooper,  Chancellor. 

Forcible  entry  and  detainer  action  by  H. 
W.  Stockley  against  W.  A.  Cissna  and  others. 
From  a  decree  for  complainant,  defendants 
appeal.    Partly  affirmed,  and  partly  reversed. 

Camthers  Bwlng,  for  appellant  CIssna.  R. 
G.  Brown,  for  appellant  Muncle  Pulp  Co.  G. 
J.  McSpadden,  for  appellee. 

McALISTER,  J.  This  Is  an  action  of  forc- 
ible entry  and  detainer.  The  object  of  the  bill 
Is  to  recover  the  possession  of  two  tracts  of 
land  situated  In  Tipton  county,  Tenn.  These 
tracts  adjoin,  but  are  described  in  the  bill 
separately,  for  the  reason  that  complainant's 
title  and  right  of  possession  to  each  is  deriv- 
ed from  a  different  source.  The  smaller  of 
the  two  tracts  comprises  about  131  acres, 
and  Is  embraced  In  a  tract  of  2,000  acres 
originally  granted  In  the  year  1824  by  the 
state  of  Tennessee  to  Simon  Huddleston. 
The  larger  tract,  comprising  about  1.050 
acres,  adjoins  the  smaller  tract  on  the  north, 
and  was  originally  granted  by  the  state  of 
Tennessee  to  John  Trigg.  The  bill  alleged 
that  while  complainant  was  in  the  quiet  and 
peaceable  possession  of  the  two  tracts  of  land, 
fully  described  in  the  bill  by  metes  and 
bounds,  the  defendants  had  ousted  him  from 
possession,  and  had  cut  and  removed  from 
the  land  timber  to  the  value  of  $20,000,  as 
he  Is  Informed  and  believes.  Complainant 
prayed  to  be  restored  to  the  possession  of  the 
land  and  for  a  decree  against  the  defendants 
for  the  value  of  the  timber  appropriated.  On 
the  hearing  the  chancellor  pronounced  a  de- 
cree in  favor  of  complainant,  adjudging  him 
entitled  to  the  possession  of  the  land  In  con- 
troversy, and  ordering  a  reference  to  ascer- 
tain the  amount  of  timber  cut  and  removed 
from  the  land,  and  to  ascertain  the  value 
thereof.  The  chancellor  permitted  the  de- 
fendants to  appeal  from  said  decree,  and  the 
cause  Is  now  before  this  court,  mainly  on  the 
assignments  of  error  on  behalf  of  the  defend- 
ant W.  A.  CIssna. 

We  shall  first  notice  the  error  assigned  on 
the  refusal  of  the  chancellor  to  order  a  re- 
moval of  the  cause  on  the  petition  of  the  de- 
fendant to  the  Circuit  Court  of  the  United 
States  for  the  Western  Division  of  the  West- 
em  District  of  Tennessee.  The  bilJL^vas  filed 
June  10,  1903,  and  publication  ordered  for 
the  nonresident  defendants  to  make  their  ap- 
I>earance  in  the  cause  on  or  before  the  first 
Monday  in  August,  1903,  and  make  defense 
to  the  bill.  The  regular  terms  of  court  con- 
vened on  the  first  Mondays  In  June  and  De- 
cember. It  thus  appears  that  the  first  term 
of  the  court  after  the  bill  was  filed  was  held 
on  the  first  Monday  in  December;  but,  as  al- 
ready seen,  the  publication  for  the  nonresi- 


dent defendants  required  tbem  to  enter  ap- 
pearance on  a  rule  day  In  August,  1903.  It 
appears  that  on  October  17,  190.3,  the  defend- 
ants filed  their  petition  for  a  removal  of  the 
cause,  and  a  proper  bond  was  tendered  with 
the  petition.  On  November  17,  1903,  com- 
plainant filed  a  motion  to  dismiss  the  petition 
for  removal  to  the  United  States  court  on  the 
ground  that  it  was  filed  after  the  time  de- 
fendants had  the  right  to  file  it  under  the 
act  of  Congress.  It  thus  appears  that  the 
ground  upon  which  the  petition  for  removal 
was  denied  was  that  It  was  filed  unseasona- 
bly. Thereupon,  on  the  19th  day  of  Decem- 
ber, 1903,  defendants  applied  for  leave  to  file 
an  amended  petition  for  removal,  which  was 
disallowed  by  the  court  The  petition,  pro- 
ceedings, and  evidence  touching  the  applica- 
tion for  the  removal  were  preserved  of  record 
by  a  bill  of  exceptions.  Defendant  CIssna  as- 
signs the  following  exceptions  to  the  action 
of  the  court  In  refusing  his  petition  for  re- 
moval : 

"(1)  Said  petition  was  filed  In  time. 

"(2)  The  petition  as  amended,  and  which 
the  court  declined  to  allow  to  be  filed,  was  fil- 
ed after  an  amendment  of  the  bill  was  made 
which  made  the  suit  an  action  In  ejectment, 
and  therefore  the  defendants  were  entitled  to 
a  removal. 

"(3)  No  motion  was  made  to  dismiss,  be- 
cause the  petition  was  not  filed  In  time." 

We  find,  however,  that  an  examination  of 
these  questions  is  unnecessary,  since  the  rec- 
ord shows  that  as  a  matter  of  fact  the  cause 
was  removed  to  the  United  States  Circuit 
Court,  and  by  that  court  remanded  to  the 
state  court  It  appears  from  the  record  that, 
after  the  refusal  of  the  chancellor  to  order  a 
removal,  counsel  procured  from  the  clerk  and 
master  a  certified  copy  of  the  record,  and 
filed  it,  together  with  a  good  and  sufficient 
bond,  in  the  United  States  Circuit  Court  at 
Memphis.  This  action  operated,  under  the 
act  of  Congress  and  the  federal  decisions,  as 
a  removal  of  the  cause.  It  further  appears 
that  counsel  for  complainant  appeared  in  the 
federal  court  and  moved  to  remand  the  cause 
to  the  chancery  court  of  Tipton  county.  Aft- 
er argument  of  counsel  and  consideration  by 
the  court,  the  cause  was  ordered  to  be  re- 
manded to  the  chancery  court  of  Tipton  coun- 
ty, which  was  accordingly  done  on  the  7th  day 
of  April,  1005.  We  think  it  very  plain  that 
the  defendants  had  the  full  benefit  of  their 
petition  for  removal  by  the  course  adopted  In 
filing  a  certified  copy  of  the  record  in  the 
United  States  court.  Martin  v.  Baltimore  & 
Ohio  R.  R.,  151  U.  S.  675,  14  Sup.  Ct  533,  38 
L.  Ed.  311. 

The  action  of  the  United  States  Circuit 
Court  on  the  removal  of  the  cause  is,  of 
course,  final  and  conclusive  on  this  court 

It  Is  also  assigned  as  error  that  the  chan- 
cellor refused  to  grant  defendants'  applica- 
tion for  a  continuance  at  the  June  term,  1905. 
It  appears  that  the  plea  In  abatement  filed  on 
behalf  of  defendant  CIssna  averred  that  the 
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lands  In  controTen(y  were  Bltuated  In  the 
state  of  Arkansas,  and  not  in  the  state  of 
Tennessee.  Complainant  joined  issue  on  the 
plea  in  abatement  It  appears  that  at  the 
June  term,  1904,  the  cause  was  continued  by 
consent  until  the  next  December  term  of  the 
court.  The  cause  was  again  continued  at 
the  December  term,  1904,  to  the  June  term, 
1005,  when  it  was  called  for  hearing  on  the 
plea  In  abatement.  Counsel  for  defendant 
thereupon  made  application  for  a  continu- 
ance, supported  by  affidavit.  It  Is  the  es- 
tablished practice  of  this  court  not  to  inter- 
fere with  the  discretionary  action  of  the  trial 
court  on  the  subject  of  continuance,  unless  it 
appears  there  has  been  great  abuse  of  its 
discretion.  Womack  t.  State,  6  Lea,  152; 
Todd  r.  Wiley,  S  Humph.  576 ;  Rhea  v.  State, 
10  Yerg.  258;  Pox  v.  State,  111  Tenn.  158,  76 
8.  W.  815 ;  Railroad  t.  Voss,  109  Tenn.  722, 
72  S.  W.  983. 

It  appears  that  the  plea  in  abatement  was 
filed  January  16,  1904,  and  the  replication  on 
February  22,  1904.  The  burden  of  proof  to 
sustain  this  plea,  of  course,  devolved  upon 
the  defendant,  and  under  the  rules  of  chan- 
cery practice  four  months  were  allowed  de- 
fendants In  which  to  take  their  proof,  and 
the  complainant  was  entitled  to  two  months 
thereafter  in  which  to  take  his  proof.  At  the 
December  term,  1004,  defendants  had  not 
taken  their  proof,  and  when  the  cause  was 
called  a  continuance  was  asked,  which  was 
supported  by  affidavit  Continuance  was  al- 
lowed by  the  chancellor.  At  the  June  term, 
1905,  defendants  had  atlll  failed  to  take  their 
proof  in  support  of  the  plea  in  abatement 
and  again  requested  a  continuance.  The 
court  overruled  the  application,  and,  in  view 
of  the  facts  already  stated,  we  are  unable  to 
perceive  wherein  the  chancellor  was  guilty 
of  an  abuse  of  the  discretion  allowed  him  in 
such  matters.  The  chancellor  then,  at  the 
June  term,  1905,  proceeded  to  hear  this  plea 
In  abatement,  and  overruled  the  same,  ad- 
judging that  the  lands  in  controversy  were 
not  in  the  state  of  Arkansas,  but  were  situat- 
ed in  the  state  of  Tennessee.  At  the  same 
term,  to  wit  on  June  20,  1905,  the  defend- 
ants filed  their  answer,  in  which  they  denied 
all  the  material  allegations  of  the  bill.  De- 
fendants embodied  In  their  answer  a  plea  of 
res  adjndlcata,  averring  the  present  action  to 
be  barred  by  the  suit  of  H.  W.  Stockley  v. 
W.  A.  Clssna,  tried  and  determined  in  the 
United  States  Circuit  Court 

We  shall  first  consider  the  defendants*  as- 
signment of  error  on  the  action  of  the  Chan- 
cellor In  overruling  the  plea  of  res  adjndl- 
cata. That  plea  averred  that  the  present 
suit  was  barred  by  a  decree  pronounced  by 
the  United  States  Circuit  Court  for  the  West- 
em  Division  of  the  state  of  Tennessee,  and 
affirmed  on  writ  of  error  by  the  Circuit  Court 
of  Appeals  (119  Fed.  812,  66  G.  C.  A.  824), 
which  was  a  litigation  between  the  same  par- 
ties   and    about    the    same    subject-matter. 


wlierein  the  decree  was  in  favor  of  the  de- 
fendant Clssna,  and  complainant's  bill  was 
dismissed.  The  suit  instituted  by  complain- 
ant Stockley,  in  the  Circuit  Court  of  the 
United  States,  was  In  ejectment  and  for  the 
purpose  of  establishing  title  to  and  recover- 
ing the  possession  of  the  same  lands  now  in 
controversy.  We  find  in  thfc  record  a  stipu- 
lation of  counsel  in  which  it  is  agreed  that 
H.  W.  Stockley,  the  complainant  herein,  was 
the  complainant  in  the  federal  court  suit  and 
that  W.  A.  Clssna,  one  of  the  defendants 
herein,  was  the  W.  A.  Cissna  who  was  the  de- 
fendant in  the  federal  court  case,  and  it  is 
further  agreed  that  the  lands  mentioned  and 
described  In  the  declaration  in  said  suit  are 
the  same  lands  that  are  mentioned  and  de- 
scribed in  the  original  bill  filed  in  this  cause. 
The  distinctive  feature  between  the  two  suits 
lies  in  the  fact  that  the  original  suit  in  the 
United  States  court  was  in  ejectment  while 
the  present  suit  is  an  action  of  forcible  mtry 
and  detainer.  It  is  stated  on  the  brief  of 
counsel  for  appellant  that  on  the  17th  day  of 
November,  1903,  an  amendment  was  made  in 
the  chancery  court  of  Tipton  county,  which 
made  this  case  a  suit  in  ejectment  as  well  as 
one  for  forcible  entry  and  unlawful  detainer. 
In  this  statement  counsel  is  in  error.  It  Is 
true  a  written  motion  for  leave  to  amotd  the 
bill  was  filed  on  November  17,  1903 ;  but  the 
court  did  not  meet  until  Monday,  December 
7,  1903,  20  days  thereafter.  When  the  court 
convened  this  motion  was  not  presented,  and 
no  order  or  decree  was  pronounced  upon  it 
No  leave  was  ever  given  complainant  to 
amoid  bis  bill,  and  as  a  matter  of  fact  it  was 
not  amended,  so  as  to  convert  it  into  an  ac- 
tion of  ejectment.  The  motion  originally  fil- 
ed Noveml)er  17,  1903,  was  waived  by  the 
complainant,  and  the  action  still  remained 
one  for  a  forcible  entry  and  detainer,  as  com- 
menced by  that  bill.  It  is  said  the  records 
show  that  the  complainant  In  the  case  at  bar 
relies  entirely  upon  the  same  muniments  of 
title  as  relied  upon  by  him  in  the  federal 
court  and  that  complainant  has  not  acquired 
any  title  subsequent  to  the  determination  of 
that  case.  It  is  then  argued  that  not  only 
by  statute,  but  by  general  law,  the  decision 
of  the  federal  court  is  res  adjndlcata  and  a 
good  defense  to  the  present  action.  The  sec- 
tion of  the  Code  invoked  is  Shannon's  Code, 
§  5000,  relating  to  a  judgment  in  ejectment 
as  follows : 

"Any  such  judgment  Is  conclusive  upon  the 
party  against  whom  It  Is  recovered,  not  un- 
der disability  at  the  time  of  the  recovery, 
and  all  persons  claiming  under  him  by  title 
accruing  after  the  commencement  of  the  ac- 
tion." 

It  may  be  conceded  that  a  judgment  in 
ejectment  under  the  section  of  the  Code  quot- 
ed, as  well  as  under  well-recognized  rules  of 
law.  Is  binding  upon  all  parties  to  the  action 
and  their  privies  in  all  cases  where  the  title 
Is  the  subject  of  litigation ;  but  the  Question 
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remains  whether  a  Judgment  In  ejectment 
against  the  complainant  forever  settles  the 
-question  of  the  complainant's  right  of  pos- 
session to  said  land.  It  Is  argued  that  this 
must  be  so  because  In  ejectment  both  the  ti- 
tle and  the  right  to  Immediate  possession  are 
material  issues.  Shannon's  Code,  S  4970,  pro- 
vides as  follows : 

"Any  person  having  a  valid  •subsisting  le- 
gal Interest  In  real  property  and  right  to  the 
immediate  possession  thereof  may  recover 
the  same  by  an  action  of  ejectment" 

It  is  said  the  same  possession  and  the  same 
expulsion  alleged  and  relied  on  In  the  action 
of  ejectment  are  relied  on  In  the  present  ac- 
tion of  forcible  entry  and  detainer ;  that  in 
the  first  action  plaintiff  sought  to  recover  the 
land,  and  in  order  to  do  so  it  n:as  necessury 
that  be  should  show  a  legal  title  and.right  of 
possession;  whereas,  in  the  present  action, 
he  must  have  the  right  to  immediate  posses- 
sion, but  need  not  establish  a  legal  title.  It 
is  said  the  right  to  Immediate  possession  was 
a  material  fact  determined  by  the  Judgment 
In  the  first  case,  and  cannot  again  be. liti- 
gated. The  gnestion  of  right  to  an  immedi- 
ate possession,  it  is  true,  was  presoit  in  the 
ejectment  suit,  and  It  is  Insisted  was  conclud- 
ed by  the  Judgment  therein.  In  24  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  p.  780,  it  was 
said: 

"From  these  Illustrations  It  will  appear 
that  It  Is  not  the  Identity  of  the  thing  sued 
for  or  of  the  cause  of  action  which  deter- 
mines the  conclusiveness  of  a  former  judg- 
ment upon  a  subsequent  action,  but  merely 
the  Identity  of  the  issue  Involved  In  the  two 
suits.  If  an  issue  presented  In  a  subsequent 
suit  between  the  same  parties  or  their  priv- 
ies Is  shown  to  have  been  determined  .In  a 
former  one,  the  cause  is  res  adjudlcata,  al- 
though the  actions  are  based  on  difCerent 
grounds,  or  tried  on  difTerent  theories,  or  are 
Instituted  for  different  purposes  and  seek  dif- 
ferent relief.  The  test  of  identity  is  found 
In  the  inquiry  whether  the  same  evidence  will 
support  both  actions." 

Applying  these  tests:  (1)  Was  the  issue 
Involved  in  the  two  suits  identical?  (2)  Did 
the  same  evidence  support  both  actions? 

In  the  original  suit  a  very  elaborate  and 
learned  opinion  was  delivered  by  Circuit 
Judge  Lurton  in  the  Circuit  Court  of  Appeals, 
and  is  reported  in  119  Fed.  812,  66  C.  C.  A. 
324.  It  appears  from  the  opinion  that  the 
suit  was  in  ejectment  to  establish  title  to  the 
tracts  of  land  in  controversy,  and  attention 
was  called  to  the  distinctive  attributes  of  the 
two  actions— that  in  ejectment,  and  that  in 
forcible  entry  and  detainer.  The  complain- 
ant failed  in  that  action  because  of  defective 
links  in  his  chain  of  title,  and  because  he  did 
not  show  a  perfect  legal  title.  It  was  insist- 
ed, nevertheless,  that  complainant  had  such 
poBseaslon  of  the  land  in  dilute  as  to  entitle 
him  to  recover  in  that  action.  In  respect  to 
this  contention.  Judge  Lurton  said : 

"The  plaintiff  has  not  chosen  to  resort  to 


the  Tennessee  statutory  action  of  unlawful 
entry.  That  is  an  action  which  tries  only 
the  immediate  right  of  possession,  and  lies 
whenever  there  has  been  an  actual  trespass 
resulting  In  a  tortious  dispossession.  On  the 
contrary,  he  has  brought  a  straight  action  of 
ejectment,  which  in  Tennessee  is  something 
more  than  a  mere  possessory  action,  inas- 
much as  the  Judgment,  contrary  to  common 
law.  Is  conclusive  on  the  parties,  saving  to 
persons  under  disability  another  action  three 
years  after  the  removal  of  the  disability. 
Shannon's  Code,  S{  5000.  6001.  Whatever 
may  be  the  right  of  the  plaintiff  In  other  Ju- 
risdictions to  recover  in  ejectment  upon  proof 
of  mere  possession  at  the  time  of  defendant's 
entry,  in  Tennessee  the  rule  is  well  settled 
that  the  plaintiff  cannot  recover  in  ejectment 
unless  he  shows  a  perfect  legal  title,  either 
by  deralgnment  from  the  state  or  by  evidence 
of  actual  occupation  under  deeds  purporting 
to  convey  the  title  for  the  full  term  of  seven 
years" — citing  Hubbard  v.  Godfrey,  100  Tenn. 
150,  47  S.  W.  81,  and  many  other  cases. 

It  thus  appears  from  the  opinion  of  Jndge 
Lurton  that  the  original  action  was  not  one 
of  forcible  entry  and  detainer,  but  an  action 
of  ejectment  purely,  to  try  the  question  of 
title.  It  was  expressly  held  that  complain- 
ant was  not  entitled  to  recover  in  that  ac- 
tion upon  proof  merely  of  the  right  to  posses- 
sion. It  was  held  by  this  court  in  Borches  v. 
Arbuckle,  111  Tenn.  498,  78  S.  W,  266: 

"That,  where  the  Judgment  is  silent  upon  a 
point,  the  opinion  of  the  court  may  be  looked 
to,  In  connection  with  the  decree  or  Judgment, 
for  the  purpose  of  determining  what  was 
really  decided  by  the  court  and  intended  to  be 
adjudged." 

When  we  look  to  the  opinion  of  Judge  Lur- 
ton, we  find  the  United  States  Circuit  Court 
of  Appeals  expressly  declined  to  determine 
the  question  of  possession  in  that  action.  In 
this  connection  we  think  the  language  of  the 
Supreme  Court  of  Louisiana  In  Vicksburg,  S. 
&  R.  R.  Co.  v.  Tlbbs,  112  La.  61,  36  South, 
223,  very  apposite: 

"Whatever  force  there  may  be  In  the  gen- 
eral proposition  that  a  judgment  as  to  the 
ownership  of  a  portion  of  the  tract  of  land  Is 
conclusive  between  the  same  parties  claiming 
under  the  same  titles  as  to  the  ownership  of 
the  whole  tract,  the  fact  remains  that  a  final 
judgment  in  a  particular  case  is  the  law  of 
that  case;  and  when  such  Judgment  in  terms 
declares  that  one  title  is  at  Issue,  and  another 
is  not,  it  cannot  constitute  res  adjudicata  as 
to  the  title  held  to  be  not  at  issue." 

It  thus  appears,  that  the  Judgment  of  the 
court  in  which  the  original  suit  was  tried  is 
conclusive  as  to  what  Issues,  rights,  or  titles 
were  therein  Involved  and  adjudicated.  The 
rule  is  firmly  settled  in  Tennessee  that  eject- 
ment is  a  real  action,  and.  In  order  to  entitle 
the  plaintiff  to  recover,  he  must  prove  a  valid 
and  legal  title  to  the  land  in  controversy. 
Hubbard  t.  Godfrey,  100  Tenn.  160,  47  &  W. 
81. 
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It  la  equally  well  settled  that  the  action 
of  forcible  entry  and  detainer  is  a  possessory 
action,  wherein  the  right  of  possession  only 
is  involved,  and  the  legal  title  cannot  be  de- 
termined. Shannon's  Code,  i  5103;  EUliott  v. 
Lawless,  6  Heisk.  124;  White  t.  Snttle,  1 
Swan,  174. 

Hence  It  is  Impossible  that  the  same  issues 
are  Involved  In  both  actions,  and  there  is  no 
room  for  the  application  of  a  Judgment  by 
estoppel,  whether  the  original  judgment  be 
founded  upon  the  one  or  the  other  of  the  two 
actio  as. 

The  adjudication,  to  be  conclnslve,  should 
be  upon  the  very  point  brought  directly  In  Is- 
sue by  the  pleading.  Edwards  v.  McConnel, 
Cooke,  306;  Brewster  v.  Galloway,  4  Lea, 
66T;  Bank  v.  Smith,  110  Tenn.  337,  75  S.  W. 
1065;  Estill  V.  Taul.  2  Terg.  467,  24  Am.  Dec. 
498. 

The  original  suit  of  Stockley  v.  Cissna  ob- 
viously involved  the  title  to  the  property, 
while  the  present  suit  only  Involves  the  right 
of  possession.  It  thus  appears  that  the  Is- 
sues presented  In  the  two  actions  are  entire- 
ly dissimilar.  Under  the  Code,  in  order  to 
maintain  ejectment.  It  was  necessary,  not  on- 
ly to  show  a  legal  title,  but  a  right  to  the 
Immediate  possession  of  the  land.  Failing  to 
show  a  legal  title,  the  right  of  action  must 
inevitably  fall,  although  a  right  of  possession 
might  have  been  established.  In  the  action 
of  forcible  entry  and  detainer,  if  the  right 
of  possession  Is  established,  plaintiff  is  en- 
titled to  a  recovery,  and  he  Is  not  required 
to  show  a  legal  title.  In  Riverside  Co.  v. 
Townsbend,  120  IlL  16,  9  N.  B.  65,  the  court 
said: 

"But  a  Judgment  In  an  action  of  forcible 
entry  and  detainer  cannot  be  treated  as  a  bar 
to  an  action  of  ejectment,  for  the  reason 
that  the  questions  involved  in  the  two  pro- 
ceedings are  different  The  object  of  the  ac- 
tion in  ejectment  is  to  try  the  title  to  prop- 
erty, while  in  an  action  of  forcible  entry  and 
detainer  the  immediate  right  of  possession  Is 
all  that  Is  Involved  and  title  cannot  be  In- 
quired Into  for  any  purpose."  Peyton  v. 
Stith.  6  Peters  (U.  S.)  485,  8  L.  Ed,  200;  Fish 
V.  Benson,  71  Cal.  429,  12  Pac.  464;  Swanson 
V.  Smith,  77  S.  W.  700,  117  Ky.  116  (1903); 
Fain  V.  Miles  (Ky.)  60  S.  W.  989  (1901). 

Without  further  elaboration  of  this  sub- 
ject, we  are  of  opinion  that  the  action  of  the 
chancellor  In  overruling  the  plea  of  res  adju- 
dlcata  Interposed  on  behalf  of  defendant  was 
correct. 

Our  next  Inquiry  shall  be  whether  the  land 
In  controversy  Is  situated  within  the  limits 
of  the  state  of  Tennessee.  .  This  question  is 
raised  by  the  plea  In  abatement,  Interposed 
on  behalf  of  defendant  Cissna,  averring  that 
said  lands  are  situated  In  the  state  of  Ar^ 
kansas,  and  therefore  the  courts  of  Tennes- 
see are  without  Jurisdiction  to  entertain  the 
present  action.  It  may  be  remarked  In  the 
first  place  that  the  two  tracts  of  land  in  con- 
troversy, one  containing  1,050  acres  and  the 


other  131  acres,  more  or  less,  constitute  a 
body  of  new-made  land  which  was  formed  as 
the  result  of  an  avulsion  of  the  Mississippi 
river  in  suddenly  forsaking  Its  main  channel 
and  cutting  a  shorter  channel  across  the  neck 
of  a  bend  of  the  river,  known  as  the  "Devil's 
Elbow,"  some  30  or  40  miles  above  the  city  of 
Memphis.  It  appears  that  the  distance  by 
the  old  channel  of  the  river  around  the  bend 
was  from  15  (o  20  miles,  while  the  distance 
across  the  neck  by  the  new  channel  was  less 
than  2  miles.  This  new  channel  was  formed 
In  the  space  of  24  hours  in  the  month  of 
March,  1876,  and  in  commemoration  of  that 
event,  which  occurred  in  the  100th  year  of 
American  Independence  the  channel  has  since 
been  denominated  the  "Centennial  Cut-Off." 
An  Island  was  formed  from  the  eastern  shore 
of  the  old  channel,  which  is  now  known  as 
"Centennial  Island."  The  topography  of  the 
country,  as  well  as  the  course  of  the  Missis- 
sippi river  prior  to  the  Centennial  Cut-Off,  is 
accurately  Illustrated  by  the  map  of  MaJ.  J. 
H.  Humphreys,  filed  in  this  cause  and  mark- 
ed "Elxhlbtt  A"  to  the  deposition  of  J.  H. 
Humphreys. 

The  old  banks  of  the  river,  as  well  as  the 
chutes,  called  "McKenzle  Chute"  and  "Dean's 
Chute,"  are  represented  on  this  map  by  black 
Hues,  while  the  channel  now  occupied  by  the 
river  Is  sliown  by  the  blue  lines.  The  lands 
In  controversy  are  embraced  between  the 
red  lines.  It  appears  from  this  map  that 
about  the  year  1823  the  Mississippi  river 
flowed  duo  south  and  on  the  east  of  Dean's 
Island,  which  was  situated  in  Arkansas; 
that  It  then  turned  westwardly  around  Dean's 
Island,  and  then  northerly,  running  between 
Dean's  Island  on  the  east  and  the  Huddleston 
tract  on  the  Tennessee  main  shore  and  Is- 
land 37  In  Tennessee  on  the  west;  thenc& 
westwardly,  around  Island  37;  thence  south- 
westwardly,  west  of  Island  37  and  the  Ten- 
nessee main  shore;  thence  southwardly; 
thence  eastwardly  to  within  a  mile  and  a 
half  or  two  miles  of  the  river  east  of  Hud- 
dleston; thence  turning  southwardly,  etc. 
The  record  discloses  that  the  course  of  the 
river  and  the  immediate  vicinity  of  country 
remained  substantially  In  this  situation  un- 
til March  7,  1876,  when  almost  within  a  sin- 
gle night  the  river  abandoned  its  original  \ 
channel  and  excavated  a  new  channel  across  ^ 
the  east  part  of  the  Huddleston  tract,  ex- 
tending from  northeast  to  southwest.  It 
appears  that  about  1,000  acres  of  the  Hud- 
dleston tract  and  parts  of  other  tracts  be- 
longing to  adjacent  proprietors  were  swept 
away  as  the  result  of  the  avulsion  of  the 
river.  It  Is  conceded  that  the  new  channel 
of  the  river  lies  wholly  within  the  state  of 
Tennessee.  Ontennlal  Island  and  Island 
87  lie  on  the  north  side  of  the  new  channel, 
which  runs  between  these  islands  and  the 
main  Tennessee  shore.  The  record  reveals 
that  steamboats  of  light  draught  periodically 
ran  through  the  old  channel  for  two  or  three 
seasons  after  the  cut-off,  but  this  use  of  the 
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old  channel  waa  flnally  abandoned,  prtnd- 
pally  on  account  of  the  snags  and  drifts  that 
had  accntnulated.  It  is  shown  from  the  proof 
that  after  a  few  years  land  began  to  appear 
above  the  water,  and  finally  the  two  tracts  of 
land  which  are  now  In  controversy  were  fully 
disclosed,  whether  as  the  result  of  accre- 
tion, or  emergence  of  land  that  had  been 
temporarily  submerged,  It  Is  not  necessary 
now  to  Inquire.  In  Stockley  y.  Gissna,  119 
Fed.  812,  66  O.  a  A.  324,  the  present  com- 
plainant, W.  H.  Stockley,  In  an  action  of 
ejectment  against  the  present  defendant  Ciss- 
na,  asserted  title  to  these  lands  upon  two 
contentions:    Blrst,    as    accretions    to    land 


owned  by  him  and  originally  bounded  by  the 
Mtsslssippt  river;  second,  under  a  grant 
from  the  state  of  Tennessee  for  about  1,000 
acres  thereof  issued  in  1001.  Complainant 
failed  to  establish  title  to  either  tract  of 
land,  and  as  the  result  of  that  litigation  his 
bill  was  dismissed.  Complainant  brings  the 
present  action  In  forcible  entry  and  detain- 
er to  recover  possession  of  the  same  lands. 
The  first  contention  of  complainant  is  that 
the  lands  in  controversy  are  accretions  to 
land  owned  by  him  on  Island  87  and  Cen- 
tennial Island.  Complainant  makes  an  addi- 
tional claim  to  the  right  of  poBsession  of  the 
131-acre  tract  upon  the  ground  that  the  legal 
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title  to  B^ld  land  was  originally  vested  In 
him,  and  that  he  lost  possession  thereof  tem- 
porarily as  the  result  of  the  avalsion  of 
the  Mississippi  river.  His  claim  now  la  that, 
said  submerged  lands  having  been  restored 
by  the  reliction  of  the  waters  from  the  bed 
of  the  abandoned  channel,  his  original  own- 
ership and  right  of  possession  have  thereby 
been  restored  to  him.  It  Is  not  claimed  by 
complainant,  Stockley,  that  the  lands  In 
controversy  were  fenced  or  In  cultivation 
by  him  at  the  time  of  the  ouster  by  the  de- 
fendant Clssna,  but  his  insistence  is  that  he 
Is  entitled  to  the  possession  of  this  land  for 
two  reasons:  First,  each  of  the  two  tracts 
now  In  litigation,  one  of  131  acres  and  the 
other,  of  1,050  acres,  is  part  and  parcel  of 
another  tract  which  Stocliiey  had  under 
fence  and  In  cultivation,  holding  under  muni- 
ments  of  title  describing  the  whole  property ; 
second,  the  two  tracts  of  land  described  In 
the  bill  are  accretions  to  other  tracts,  situ- 
ated on  Island  37  and  Centennial  Island, 
which  have  been  in  possession  of  Stockley 
for  many  years.  On  the  other  hand,  the 
contention  of  the  defendant  Clssna  Is  that 
the  land  In  controversy  is,  excepting  pos- 
sibly a  small  fraction,  an  accretion  to  Dean's 
Island.  It  is  conceded  that  defendant  Clssna 
is  the  owner  of  Dean's  Island,  on  the  Ar- 
kansas shore .  Immediately  opposite  Centen- 
nial Island.  In  a  word,  his  insistence  is 
that  the  land  In  controversy  belongs  to  him 
as  an  accretion  to  Dean's  Island,  which  has 
been  extended  since  the  Centennial  Cut-Off 
entirely  across  the  river  until  It  Joins  the 
Tennessee  bank.  The  insistence  on  behalf 
of  Clssna  Is  that  the  lands  in  suit  are  wholly 
situated  in  the  state  or  Arkansas.  It  Is  ad- 
mitted that  he  does  not  claim  any  land  situ- 
ated in  the  state  of  Tennessee.  This  is  a 
sufficient  statement  of  the  case  to  decide 
the  question  propounded  In  the  plea  of  abate- 
ment, interposed  on  behalf  of  defendant  Clss- 
na, to  the  effect  that  the  courts  of  Tennessee 
are  without  Jurisdiction  for  the  reason  the 
subject-matter  of  the  controversy  lies  wholly 
within  the  state  of  Arkansas.  The  first 
question  suggested  is  whether  the  boundary 
between  the  two  states  was  affected  by  the 
sudden  and  violent  change  in  the  channel  of 
the  river.  The  rule  of  law  on  this  subject 
seems  well  established.  In  Missouri  v.  Ne- 
braska, 196  U.  S.  33,  25  Sup.  Ct.  157  (49 
L.  Ed.  372)  it  appears,  from  the  statement^ 
of  the  case  by  Mr.  Justice  Harlan,  that: 

"Prior  to  July  6,  1867,  the  body  and  chan- 
nel of  the  Missouri  river  were  substantially 
as  they  had  been  continuously  from  the  date 
of  the  admission  of  the  respective  states 
into  the  Union,  only  such  variations  occur- 
ring during  that  entire  period  as  naturally 
follow  in  the  course  of  time  from  one  side  of 
the  river  to  the  other.  But  on  the  day  named, 
July  5,  1867  (which  was  after  the  admis- 
sion of  Nebraska  Into  the  Union),  within 
24  hours,  and  during  a  time  of  very  high 
water,  the  river,  which  had  for  years  passed 


around  what  Is  called  'McKlsslck's  Island,' 
cut  a  new  channel  across  and  through  the 
narrow  neck  of  land  at  the  west  end  of 
Island  precinct  (of  which  McKlsslck's  Island 
forms  a  part),  about  a  half  mile  wide,  mak- 
ing for  itself  a  new  channel,  and  passing 
through  what  was  admittedly  at  that  time 
territory  of  Nebraska.  After  that  change 
the  river  ceased  to  run  around  McKlsslck's 
Island.  In  the  course  of  a  few  years  after 
the  new  channel  was  thus  made  the  old 
channel  dried  up  and  became  tillable  land, 
valuable  for  agricultural  purposes,  whereby 
the  old  bed  of  the  river  was  vacated  about 
15  miles  in  length.  This  change  In  the  bed 
or  channel  of  the  river  became  fixed  and 
permonent;  for  at  the  commencement  of  this 
suit  it  was  the  same  as  it  was  immediately 
after  the  change  that  occurred  on  the  5tb 
of  July,  1867.  The  result  was  that  the  land 
between  the  channel  of  the  river  as  It  was 
prior  to  July  5,  1867,  and  the  channel  as  It 
was  after  that  date,  and  is  now,  was  thrown 
on  the  east  side  of  the  Missouri  river,  where- 
as, prior  to  that  date,  it  bad  been  on  the  west 
side." 

The  fundamental  question  in  the  case  was 
whether  the  sudden  and  permanent  change 
In  the  course  and  channel  of  the  river,  occur- 
ring on  the  6th  day  of  July,  1867,  worked  a 
change  in  the  boundary  line  between  the  two 
states.  The  syllabus  of  the  case  Is  as  fol- 
lows: 

"(1)  That  accretion  Is  the  gradual  accumu- 
lation by  alluvial  formation;  and,  where  a 
boundary  river  changes  its  course  gradually, 
the  parties  on  either  side  Iiold  by  the  same 
boundary  line — ^the  center  ol  the  channel. 
Avulsion  is  the  sudden  and  rapid  change  In 
the  course  or  channel  of  the  boundary  river. 
It  does  not  work  any  change  in  the  boundary, 
which  remains  as  it  was — in  the  center  of  the 
old  channel,  although  no  water  may  flow 
thereon.  These  principles  opply  alike,  wheth- 
er rivers  be  boundaries  between  private  prop- 
erty or  between  states  and  nations. 

"(2)  The  boundary  line  between  Missouri 
and  Nebraska  in  the  vicinity  of  Island  pre- 
cinct is  the  center  line  of  the  original  chan- 
nel of  the  Missouri  river  as  it  was  before  the 
avulsion  of  1867,  and  in  the  center  line  of  the 
channel  since  that  time,  although  no  water 
is  now  flowing  through  the  original  chan- 
nel." 

In  Nebraska  v.  Iowa,  143  U.  S.  359,  12  Supv 
Ct  396,  36  L.  Ed.  186,  it  was  held: 

"When  grants  of  land  border  on  running 
water,  and  the  banks  are  changed  by  the 
gradual  process  known  as  accretion,  riparian 
owner's  boundary  line  still  remains  the 
stream ;  but  when  the  boundary  stream  sud- 
denly abandons  its  old  bed,  and  seeks  a  new 
course  by  the  process  known  as  'avulsion,' 
the  boundary  remains  as  it  was,  in  the  center 
of  the  old  channel.  And  this  rule  applies  to 
a  state,  when  a  river  forms  all  its  boundary 
lines." 
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In  that  case  Mr.  Justice  Brewer,  after  re- 
viewing the  case,  said : 

"The  result  of  these  authorities  puts  It  be- 
yond doubt  that  accretion  on  an  ordinary 
river  would  leave  the  boundary  between  two 
states  the  varying  center  of  the  channel,  and 
that  avulsion  would  establish  a  fixed  bound- 
ary, to  wit,  the  center  of  the  abandoned  chan- 
nel." 
.  The  opinion  concluded  as  follows: 

"It  appears,  however,  from  the  testimony, 
that  In  1877  the  river  above  Omaha,  which 
had  pursued  a  course  in  the  nature  of  an  ox- 
bow, suddenly  cut  through  the  neck  of  the 
bow  and  made  for  Itself  a  new  channel.  This 
does  not  come  within  the  law  of  accretion, 
but  that  of  avulsion.  By  this  selection  of 
the  new  channel  the  boundary  was  not  chang- 
ed, and  It  remained  as  it  was  prior  to  the 
avulsion  the  center  line  of  the  old  channel; 
and  that,  unless  the  waters  of  the  river  re- 
turned to  their  former  bed,  became  a  fixed 
and  unvarying  boundary,  no  matter  what 
might  be  the  changes  of  the  river  In  its  new 
channel." 

In  Stockley  v.  Clssna,'  119  Fed.  812,  66 
0.  O.  A.  324,  Judge  Lurton  said: 

"The  evidence  In  this  case  made  it  -clear 
that,  whatever  may  be  said  in  respect  to  the 
formation  of  new  land  within  the  banks  of 
the  old  channel,  the  new  channel  called  'Ceur 
tennlal  Cut-Off*  was  an  avulsion.  This  was 
the  clear  admission  of  both  parties  upon  this 
question  of  fact  before  the  court  and  jury 
below,  and  In  consequence  of  which  evidence 
was  stopped,  having  no  other  purpose  than 
to  show  the  suddenness  and  violence  of  the 
change  In  the  course  of  the  river.  As  much 
as  2,000  acres  was  carried  away  in  the 
course  of  about  60  hours,  upon  which  stood 
farmhouses,  stables,  cotton  gins,  warehouses, 
etc.;  and  so  rapid  was  the  washing  away  of 
farms  through  which  the  river  ran  as  to  make 
It  In  some  cases  impossible  to  remove  house- 
hold effects  rapidly  enough  to  avoid  the  cav- 
ing banks." 

Again  in  the  course  of  bis  opinion  Judge 
IJnrton  said: 

"As  another  direct  result,  the  old  channel 
of  the  river  so  long  the  boundary  between 
the  two  states  of  Tennessee  and  Arkansas 
was  completely  deserted  by  the  river  and  in 
a  short  time  became  dry  land.  Thousands 
of  acres  of  dry  river  bottom  within  the  Ju- 
risdiction of  Tennessee  as  lands  lying  on 
the  west  side  of  the  main  channel  of  the 
river  were  by  this  sudden  formation  of  this 
new  channel  placed  upon  the  east  side  of  the 
Mississippi  river,  and  the  inhabitants  of 
nearly  an  entire  civil  district  of  Tipton  coun- 
ty, one  of  the  counties  of  Tennessee  lying  on 
the  Mississippi  river,  found  themselves  living 
on  the  east  Instead  of  the  west  side  of  the 
great  river.  But  this  sudden  change  in  the 
channel  of  the  river  would  not  affect  the 
titles  to  the  lands  thus  transferred  from  one 
side  of  the  river  to  the  other,  nor  would  it 
alter  the  boundary  between  the  states.    The 


middle  of  the  main  channel  which  the  river 
abandoned  was  the  boundary  before  the  for- 
mation of  the  Cut-Off  channel,  and  that  line 
in  the  dry  and  abandoned  bed  of  the  river 
remains  the  line,  unaffected  by  the  new 
course  of  the  river."- 

Judge  Lurton  further  said: 

"It  is  clear  •  •  •  that  the  lands  in 
dispute  are  on  the  western  side  of  the  middle 
line  of  the  channel  of  the  old  river,  and 
therefore  within  the  boundary  of  Tennessee,, 
although  now  east  of  the  present  channel  of 
the  Mississippi  river." 

The  facts  stated  by  Judge  Lurton  as  con- 
stituting the  sudden  and  violent  change  in 
the  channel  of  the  Mississippi,  and  bringing 
it  within  the  rule  applicable  to  an  avulsion, 
also  appear  in  the  present  record ;  and  the 
rule  of  law  applied  to  the  facts  thus  found  is 
in  conformity  with  the  established  doctrine  of 
the  Supreme  Court  of  the  United  States  on 
this  subject  The  boundary  line,  therefore, 
between  the  states  of  Arkansas  and  Tennes- 
see at  the  locus  in  quo  of  this  controversy, 
is  the  middle  of  the  old  abandoned  bed  of  the 
Mississippi  river  as  it  existed  at  the  time 
of  the  Centennial  Cut-Off.  But  the  exact 
location  of  this  line  has  been  the  subject  of 
much  controversy  at  the  bar  upon  the  con- 
fiicting  and  unsatisfactory  evidence  present- 
ed in  the  record.  This  question,  however, 
was  the  main  issue  presented  in  'the  case  of 
State  of  Tennessee  v.  Munde  Pulp  Company 
and  Others  (decided  at  the  present  term) 
104  S.  W.  437,  wherein  it  was  held  by  the 
court  that  the  true  boundary  line  between  the 
states  is  the  center  of  the  channel  of  the  Mis- 
sissippi river  as  it  fiowed  in  the  year  1823 
and  as  the  boundary  line  was  then  establish- 
ed. It  Is  conceded  that  boundary  line  em- 
braces all  the  land  now  In  suit,  and  brings 
it  within  the  Jurisdiction  of  the  state  of  Ten- 
nessee. The  line  of  1823  is  shown  an  the 
map  of  J.  H.  Humphreys,  surveyor,  filed  In 
this  cause. 

The  next  and  determinative  Inquiry  pre- 
sented on  the  record  is  whether,  at  the  dat» 
of  the  alleged  ouster  by  the  defendant  Clssna, 
complainant,  Stockley,  was  in  peaceable  pos- 
session of  the  lands  In  controversy.  We  will 
first  consider  in  this  connection  complain- 
ant's right  of  possession  to  the  1,050-acre 
tract.  Complahiant  claims  this  tract  of  land, 
first,  as  an  accretion  to  the  tract  of  land  on 
Island  37  conveyed  in  1869  by  Robert  I.  Ches- 
ter to  Mrs.  Martha  P.  Smith,  and  to  complain- 
ant by  sundry  mesne  conveyances,  the  last  be- 
ing from  W.  J.  Caesar ;  second,  tinder  a  grant 
from  the  state  of  Tennessee  issued  to  com- 
plainant on  the  26th  of  November,  1901. 
There  is  no  proof  that  complainant  was  In 
the  actual  possession  of  this  1,050-acre  tract 
at  the  date  of  the  alleged  ouster,  or  that  he 
had  said  land  fenced  or  in  cultivation.  The 
claim  of  complainant  is  that  this  tract  con- 
stitutes an  accretion  to  other  lands  which  the 
complainant  owned  and  of  which  he  was  In 
actual  possession  at  the  date  of  the  ouster, 
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and  that  tbls  accretion  Is  embraced  wltbln 
tbe  boundaries  of  bis  mnniments  of  title.  In 
Stockley  v.  Clssna,  supra,  wbereln  complain- 
ant sought  to  recover  tbls  tract  of  land  in 
«jectment,  Judge  Lurton  said : 

"Before  tbe  plalntlfT  can  recover  tbe  new- 
formed  land  on  the  margin  of  tbe  solid  land 
composing  Island  37,  be  must  be  able  to  es- 
tabllsb  bis  ownership  of  tbe  bank  against 
which  the  accretion  has  formed.  Until  be 
does  this  he  has  no  shadow  of  claim  as 
riparian  proprietor.  Tbe  right  to  accretion 
depends  upon  tbe  contlgnlty  of  tbe  claimant's 
«8tate  to  the  river.'' 

Tbe  court  held  that,  whether  accretions  or 
not,  the  plaintiff  in  error  could  not  recover 
in  an  action  of  ejectment  without  showing 
«ltber  that  he  was  a  riparian  proprietor 
against  whose  lands  tbe  locus  in  quo  had 
formed,  or  that  be  held  a  legal  title  derived 
from  some  other  source.  It  was  held  that 
the  plaintiff  had  not  shown  title  to  such  ac- 
-cretlons  by  reason  of  riparian  ownership,  nor 
any  title  derived  from  any  other  source.  Tbe 
complainant,  however,  insists  that,  although 
bis  title  to  tbe  main  shore  land  failed  in 
that  action,  be  Is  nevertheless  entitled  to  re- 
cover the  possession  of  tbe  accretions,  be- 
-cause  be  was  In  possession  of  the  main  shore 
lauds  contiguous  thereto.  But  a  conclusive 
answer  to  this  position  is  that  the  1,050-acre 
tract  In  controversy  was  formed  in  the  bed  of 
tbe  river  as  the  result  of  an  avulsion,  and  not 
as  accreted  land.  We  have  already  held  that 
tbe  locus  In  quo  of  the  present  controversy 
and  tbe  rights  of  tbe  litigants  must  be  deter- 
mined by  tbe  law  applicable  to  a  technical 
avulsion,  and  not  to  tbe  rule  governing  ac- 
cretions. Tbe  claim  of  complainant  is  that. 
In  ylew  of  the  slow  recession  of  the  waters, 
he  is  entitled  to  the  benefit  of  accretions  that 
formed  during  that  period.  We  think  a  com- 
plete answer  to  tbls  position  Is  found  on  tbe 
brief  of  Mr.  Garutbers  Ewlng,  In  which  he 
says: 

"We  believe  that,  aa  an  avulsion  does  not 
change  property  lines  or  property  rights,  the 
effect  of  an  avulsion  does  not,  and  it  must 
te  true  that  tbe  recession  of  the  waters  from 
tbe  old  channel  was  tbe  Immediate  and  direct 
result  of  the  cut-off  or  avulsion.  We  do  not 
think  there  can  be  an  avulsion  which  direct- 
ly results  In  the  abandoned  channel  of  tbe 
river  becoming  gradually  dry  land,  and  that 
accretions  could  be  made  to  the  riparian  own- 
«r'8  soil  on  the  said  abandoned  channel.  If 
an  avulsion  leaves  property  and  boundary 
lines  undisturbed,  then  the  property  and 
boundary  lines  remain  exactly  at  tbe  point 
at  which  they  were  when  tbe  avulsion  took 
place.  In  Tennessee  tbe  riparian  owner  at 
the  time  of  tbe  avulsion  bad  no  title  beyond 
low-water  mark,  and  if  tbe  avulsion  left  that 
as  the  line  we  do  not  see  how  as  a  result  of 
tbe  avulsion  tbe  line  can  be  projected  fur- 
ther Into  tbe  abandoned  channel,  however 
slow  the  waters  may  have  receded  tbere- 
Irom." 


We  think  this  an  admirable  statement  of  a 
sound  reason'  why  accretions  cannot  be 
claimed  by  a  riparian  proprietor  as  tbe  re- 
sult of  an  avulsion.  It  is  conceded  that  .the 
1,050-acre  tract  of  land 'was  formed  as  the 
result  of  tbe  Centennial  Cut-Off.  Tbls  land 
must  be^  therefore,  either  accretion  or  the 
result  of  an  avulsion.  There  is  no  inter- 
mediate course.  The  fact  that  the  old  aban- 
doned channel  of  tbe  river  did  not  Immedi- 
ately dry,  but  that  9  period  of  10  years  or 
more  elapsed  before  all  the  water  was  was 
withdrawn  and  disappeared,  would  not  ren- 
der the  cut-off  any  less  an  avulsion.  Tbls 
fact  must  be  present  whenever  there  is  a 
change  In  tbe  channel  of  a  navigable  river. 
It  Is  impossible  that  there  should  be  an  in- 
stantaneous withdrawal  of  all  tbe  water  In 
tbe  channel;  but  after  the  avulsion  has  oc- 
curred tbere  are  accumulations  of  water 
which  gradually  and  Imperceptibly  dlsap- 
pear.i  The  result  of  this  holding  is  that,  since 
complainant  was  not  In  actual  possession  of 
the  1,050-acre  tract  at  the  time  of  the  ouster, 
constructive  possession  did  not  attach  to  said 
land  by  reason  of  complainant's  actual  pos- 
session of  contiguous  shore  land. 

The  next  contention  of  complainant  Is  that 
he  is  entitled  to  recover  tbe  possession  of 
the  1,050-acre  tract  by  virtue  of  tbe  grant 
Issued  to  him  by  the  state  of  Tennessee  on 
tbe  2Ctb  of  November,  1901,  based  on  an 
entry  made  in  April  of  the.  same  year.  This 
grant  was  one  of  tbe  muniments  of  title  nn- 
der  which  complainant  claimed  tbls  land  la 
tbe  ejectment  suit  of  Stockley  v.  Cissna,  119 
Fed-  813,  56  C.  C.  A.  324.  It  Is  cwieeded 
that  this  grant  covers  by  metes  and  bounds 
tbe  1,050-acre  tract,  but  does  not  Include 
the  131-acre  tract  on  Centennial  Island,  al- 
though It  bounds  tbe  latter  parcel  of  land. 
The  claim  of  plalntlfT  In  that  litigation  was 
that,  if  be  did  not  have  tbe  title  to  this  land 
as  a  riparian  owner,  the  title  was  In  the  state 
of  Tennessee,  which  bad  been  granted  reg- 
ularly and  lawfully  to  him.  It  was  held  by 
tbe  United  States  Circuit  Court  of  Appeals 
that: 

"Under  the  well-settled  law  of  Tennessee, 
tbe  soil  below  low-water  mark  of  tbe  navi- 
gable rivers  of  that  state,  as  well  as  tbe  use 
of  the  stream  for  purposes  of  navigation,  be- 
longs to  the  public,  and  the  title  Is  vested 
in  the  state  for  tbe  use  of  the  public" — cit- 
ing Goodwin  v.  Thompson,  15  Lea,  209,  54 
Am.  Rep.  410;  Elder  v.  Burrus,  6  Humph. 
358;  Martin  v.  Nance,  3  Head,  649;  Stuart 
V.  Clark's  Lessee,  2  Swan,  10,  58  Am.  Dec. 
49;  Posey  v.  James,  7  Lea,  98. 

"Under  this  rule  of  property,  applicable  to 
tbls  case,  tbe  title  of  John  Trigg  extended 
only  to  low-water  mark,  and  the  title  to  the 
submerged  land  under  tbe  water  and  below 
low-water  maiic  remained  In  the  state  for  tbe 
use  of  the  public.    Tbe  land  previously  grant- 

>  This  question  Is  mors  fullr  dtseuBsed  In  Stat* 
ot  Tennesaes  T.  Muncls  Pulp  Co.  (dsclded  at  prsssat 
tarm)  104  &  W.  437. 
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ed  to  Trigg,  baTlng  been  regained  by  accre- 
tion or  otherwise,  having  again  become  dry 
land,  was  land  regained,  and  was  not  subject 
to  grant,  as  tbe  state  had  parted  with  Its 
title.    Curie  v.  Barrel,  2  Sneed,  66. 

"PlalntliTs  grant  Is  tberelore  void  as  to  tbe 
land  previously  granted  to  John  Trigg  on  tbe 
bank  of  Island  87,  and  can  by  no  reasonable 
suggestion  convey  any  land  except  that  which 
lies  between  low-wnter  mark  of  1824  and  the 
middle  of  the  old  channel  of  the  river.  This 
strip  between  the  two  lines  mentioned  was, 
prior  to  the  flood  of  1876,  submerged  land, 
and  constituted  the  bed  of  the  main  channel 
of  the  Mississippi  river.  •  •  *  If,  then, 
the  effect  was  that  the  bed  of  the  old  stream 
was  suddenly  deserted,  so  as  to  constitute 
a  case  of  reliction,  rather  than  the  forma- 
tion of  land  by  the  slow  processes  of  accre- 
tion, the  riparian  owners  would  not  profit; 
for  the  title  to  the  land  so  suddenly  become 
dry  by  the  stream  deserting  its  old  bed  would 
continue  in  tbe  state  in  such  Jurisdictions  as 
hold  that  the  titles  to  the  submerged  bed  of 
navigable  streams  is  in  the  state  In  trust 
for  the  public  The  court  held  that,  under 
the  Tennessee  law  providing  for  the  granting 
and  entering  of  vacant  lands  belonging  to 
the  state,  this  deserted  river  bed  was  not 
open  for  entry  and  grant,  and  that  the  grant 
of  November  26,  1901,  to  the  plaintift  by  the 
state,  was  Invalid.  •  •  •  The  lands  In- 
cluded In  this  grant  were,  at  the  time  of  the 
enactment  of  the  law  under  which  the  grant 
was  Issued,  plainly  and  clearly  not  within 
the  terms  of  the  law.  They  were  not  unoc- 
cupied, vacant  lands  within  the  meaning  of 
the  Tennessee  act,  as  determined  by  the 
highest  court  of  that  state.  They  have  since 
liecome  dry  land,  capable  of  occupation,  by  a 
most  extraordinary  natural  phenomenon — the 
sudden  abandonment  by  a  great  river  of  its 
natural  channel  for  a  new  and  shorter  one. 
Tbe  situation  la  one  which  could  not  have 
been  reasonably  contemplated  by  the  law- 
maker when  providing  for  the  ordinary  va- 
cant lands  belonging  to  the  public  domain. 
The  lands  In  question  were  not  at  the  date  of 
the  act  of  1847  within  the  meaning  and  pur- 
view of  the  makers  of  the  law,  because  it 
was  the  policy  and  purpose  of  the  state  to 
reserve  for  the  public  use  the  beds  of  such 
navigable  rivers.  •  •  •  The  dry  river 
bed  is  public  property  held  by  the  state  for 
public  purposes,  and  some  further  legislation 
by  the  state  is  necessary  before  such  prop- 
erty will  become  open  to  private  ownership. 
There  was  no  such  state  of  evidence  as 
would  Justify  the  court  instructing  the  Jury 
that  the  premises  Included  In  the  grant  be- 
low low-water  mark  of  1824  was  an  addition 
by  accretion  to  the  lands  granted  prior  there- 
to and  iMunded  by  the  river,  or  that  the 
change  which  had  occurred  had  been  so  sud- 
den as  not  to  be  regarded  as  an  accretion; 
but  in  either  case  the  grant  was  ineffectual 
to  give  title  to  the  plaintift.     There  waa, 

104  S.W.-61 


therefore,  no  error  in  the  Instruction  to  find 
against  the  plaintiff." 

This  holding  Is,  of  course,  concIusIv»  be- 
tween the  parties  to  the  present  litigation, 
who  were  the  real  litigants  in  Stockley  v. 
Cissna;  but  it  is  insisted  on  t>ehalf  of  com- 
plainant that,  notwithstanding  the  entry  and 
grant  of  1901  may  be  void,  those  muniments 
of  title  may  be  looked  to  as  defining  the 
t)oundarIes  of  the  1,050-acre  tract,  and  that, 
since  complainant  at  the  time  of  the  ouster 
was  In  possession  of  a  portion  of  the  1,050- 
acre  tract,  that  possession  will  be  extended 
to  the  limits  of  the  boundaries  defined  In  tbe 
entry  aud  grant  of  1901.  The  proposition  Is 
that  possession  of  part  of  a  tract  of  land  un- 
der an  Instrument  describing  tbe  whole  is 
sufficient  to  maintain  an  action  of  forcible 
entry  and  deteiner  for  that  not  actually  in 
possession. 

Counsel  cites:  Rutherford  v.  Franklin,  1 
Swan,  322;  Brown  v.  Johnson,  1  Humph. 
262;  'Mansfield  v.  Northcut,  112  Tenn.  536; 
80  8.  W.  437. 

In  the  case  last  cited  it  was  held  tliat  con- 
structive possession  of  a  tract  of  land  un- 
der a  deed  definitely  describing  Its  bounda- 
ries, connected  with  actual  possession  of  part 
of  the  premises,  Is  sufficient  to  authorize  and 
malnteln  an  action  of  unlawful  entry  and 
detainer.  Tbe  court  cited  and  approved 
Davidson  v.  Phillips,  9  Terg.  93,  30  Am.  Dec. 
383;  Hopkins  v.  Calloway,  3  Sneed,  11; 
PbilipB  V.  Simpson,  2  Head,  490. 

In  Mansfield  v.  Northcut,  supra.  It  appear- 
ed  that  plaintiffs  In  an  action  of  unlawful  en- 
try and  deteiner  had  a  deed  to  the  land 
sought  to  be  recovered  definitely  describing 
the  txjundariea,  and  claimed  to  the  extent  of 
the  boundaries.  There  was  a  bouse  on  the 
land,  occupied  by  defendant  as  tenant  of 
plaintiffs,  and  the  remainder  was  unlnclosed 
mountein  land.  A  claimant  of  the  land  under 
hostile  title  built  a  cabin  upon  a  different 
part  of  the  premises  and  induced  the  tenant  to 
mo'TC  into  it  and  attorn  to  blm.  It  was  held 
that  the  landlord  could  not  thus,  by  ooliuaioa 
between  his  tenant  and  an  adverse  claimant; 
be  deprived  of  his  possession,  which  was  of 
the  entire  tract,  sufficient  to  maintain  his 
action  of  forcible  entry  and  detainer.  These 
principles  are  sound  and  weli-recognlzed;  but 
we  do  not  find  in  this  record  any  proof  of 
the  actual  possession  by  complainant  of  any 
part  of  the  1,060-acre  tract  at  the  time  of 
the  ouster  by  tbe  defendant  Cissna.  It  Is 
conceded  by  complainant,  Stockley,  that  he 
had  no  house  or  Improvements  on  any  part 
of  this  tract,  nor  was  he  In  possession  of  the 
same  by  a  tenant.  No  part  of  said  land  wns 
under  fence  or  in  a  state  of  cultivation.  The 
entire  claim  of  Stockley  to  an  actual  posses- 
sion is  based  upon  tbe  fact  that  from  time  to 
time  he  cut  timber  from  this  land  and  used 
Is  for  the  grazing  of  his  stock.  It  is  not 
even  shown  that  this  user  was  continuous 
and  uninterrupted,  and  no  such  actual  po»- 
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Besslon  of  anj  part  of  this  land  Is  abowti  aa 
la  contemplated  by  the  law.  The  claim, 
therefore,  of  complainant  to  the  possession 
of  the  1,050-acre  tract,  must  be  denied,  for 
all  of  the  reasons  stated. 

We  next  proceed  to  a  consideration  of  the 
claim  of  complainant  to  the  right  of  posses- 
sion of  the  131-acre  tract  This  tract  was 
also  claimed  as  an  accretion  to  shore  lando 
claimed  to  be  owned  by  complainant;  but 
since  we  hold  that  the  law  of  avulsion,  and 
not  the  law  of  accretion,  applies  to  the  for- 
mation of  the  land  In  controversy,  complain- 
ant's claim  to  this  tract  on  this  ground  must 
also  be  denied.  As  held  by  the  United 
States  Circuit  Court  of  Appeals  in  Stockley 
V.  CIssna,  supra: 

"This  131-acre  parcel  Is  not  an  accretion 
to  the  305-acre  tract  acquired  by  Stocltley 
by  deed  from  Allen,  Inasmuch  as  it  la  a 
restoration  of  a  part  of  the  1,500  acres  con- 
veyed by  Huddleston  to  John  Trigg,  which 
was  washed  away  as  a  first  effect  of  the 
Centennial  Cut-Off." 

It  appears  from  the  record  that  this  parcel 
of  land,  while  owned  by  John  Trigg,  the 
second  grantee  In  the  deralgnment  of  title, 
was  suddenly  swept  away  by  the  formation 
of  the  new  channel  In  1876,  and  that  since 
that  time  this  submerged  land  has  again  ap- 
peared above  the  water.  It  Is  shown  that 
In  the  ejectment  suit  In  the  United  States 
court  plaintiff  deralgned  title  to  this  tract 
of  131  acres  down  to  John  Trigg,  who  was  In 
possession  of  the  premises  at  the  date  of 
the  avulsion  In  1876.  The  federal  court  held 
that  complainant  bad  failed  to  show  a  di- 
vestiture of  title  to  this  land  out  of  John 
Trigg,  or  otherwise  how  he  had  acquired 
the  John  Trigg  title.  But  it  does  appear 
that  John  Trigg  died  about  the  year  1865, 
and  devised  this  land  to  his  son,  W.  W. 
Trigg,  who  remained  In  possession  until  his 
death,  about  the  year  1871  or  1872.  He  left 
surviving  blm  his  wife,  one  son,  and  one 
daughter.  It  appears  the  widow  and  belrs 
were  In  possession  until  after  the  cut-off. 
It  Is  shown  that  by  the  cut-off  about  1,000 
acres  of  the  land.  Including  the  131-acre 
tract,  was  washed  away.  After  the  cut-off 
the  remaining  parts  of  these  tracts  which 
were  not  washed  awoy  were  sold  by  decree 
of  the  chancery  court  for  the  payment  of 
the  debts  of  John  Trigg.  The  firm  of  Sledge, 
McKay  &  Co.  bought  these  lands  at  the 
chancery  sale  and  went  Into  possession. 
This  firm  and  their  assigns  and  heirs  re- 
mained In  possession  until  they  sold  to  T.  H. 
Allen,  who  In  the  year  1888  conveyed  the 
lands  to  complainant,  Stockley,  who  has 
since  that  time  been  In  possession;  but,  as 
found  by  the  United  States  Circuit  Court, 
the  parcel  of  131  acres  which  Is  claimed  as 
an  accretion  Is  not  included  within  the  spe- 
cific boundaries  described,  but  Is  conveyed  by 
Allen,  If  at  all,  by  operation  of  the  added 
words,  "and  accretions  thereta"    Hence,  in 


the  present  Investigation,  the  Allen  deed  may 
be  entirely  discarded,  since  complainant  can 
assert  no  constructive  possession  of  the  131- 
acre  tract  by  virtue  of  that  deed.     It  fui^ 
ther  appears  that.  In  March,  1897,  the  widow 
and  heirs  of  W.  W.  Trigg  conveyed  their 
I  Interest    In   the   tract,    including   the   part 
'  that  bad  been  washed  away,  to  the  com- 
plainant, Stockley.    This  deed  Includes  In  Ita 
I  description  the  131-acre  tract  In  controversy. 
'  It  is  shown  in  the  present  record  that  the 
,  parties  who  Joined  In  that  conveyance  were 
wife  and  heirs  at  law  of  W.  W.  Trigg,  de- 
ceased.    I^  is  not  shown  that  complainant 
'  had,  at  the  date  of  the  alleged  ouster  or  at 
I  any   time,   had  possession  of   any  part  of 
^  the  131-acre  tract  other  than  that  constmct- 
I  Ive  possession  which  results  from  bis  pos- 
session of  other  parts  of  the  land  included  In 
the  deed  Just  mentioned.    The  deed  from  the 
widow  and  heirs  of  W.  W.  Trigg  Is  merely  In 
the  nature  of  a  quitclaim  deed.    Complainant 
again   invokes  the   rule   that   possession  of 
part  of  a  tract  under  an  instrument  describ- 
ing the  boundaries  of  the  tract  Is  In  law  the 
possession  of  the  whole  tract     Rutherford 
V.  Franklin,  1  Swan,  322 ;  Brown  v.  Johnson, 
1  Humph.  262;  Mansfield  t.  Nortbcnt  112 
Tenn.  536,  80  S.  W.  437. 

It  was  held  by  the  federal  court  that 
complainant's  deralgnment  of  title  from  John 
Trigg  failed,  and  the  Infirmity  In  the  de- 
ralgnment was  based  upon  the  fact  that 
there  was  no  evidence  of  either  the  death  of 
W.  W.  Trigg  or  that  the  grantors  were  in 
fact  his  widow  and  heirs.  As  already  stated, 
this  defect  of  evidence  has  been  supplied  In 
the  present  record.  We  are  of  opinion,  there- 
fore, that  complainant  In  the  present  cause 
has  shown  a  possessory  right  to  the  131- 
acre  tract,  since  in  1897  he  went  Into  pos- 
session of  more  than  400  acres  of  the  Trigg 
tract  under  the  deed  from  W.  W.  Trigg  and 
others,  which  In  Its  description  Included 
the  131-acre  tract  He  was,  therefore,  in 
constructive  possession  of  the  latter  tract  in 
1901,  when  the  defendant  CIssna  went  upon 
the  land  and  built  a  fence  across  it  thus 
ousting  complainant  of  bis  possession.  It 
has  been  suggested,  however,  that  the  131- 
acre  tract  was  washed  away  and  disappear- 
ed at  the  time  of  the  Centennial  Cut-Off. 
It  Is  true  that  1,000  acres  of  the  Trigg  land, 
which  Included  the  131  acres,  was  swept 
away  by  the  avulsion  of  1876;  bat  this  fact 
does  not  extinguish  the  owner's  title  to  said 
land,  for,  when  It  reappeared  above  the 
water,  there  was  a  restoration  of  the  title 
and  right  of  possession.  On  this  subject. 
In  the  case  of  Stockley  y.  CIssna,  supra. 
Judge  Lurton  said: 

"As  a  consequence  of  the  changed  course 
of  the  river  In  1876,  the  submerged  Trigg 
lands  have  been  restored,  through  accretion 
or  some  other  process,  and  are  now  dry  land. 
It  cannot  be  contended  that  because  the  sur- 
face of  this  land  was  washed  off,  Trigg  lost 
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his  title  to  said  land  so  submerged,  beyond 
recovery.  The  law  Is  otherwise.  Lnnd  lost 
1>y  erosion  or  submergence  Is  regained  to  the 
original  owner,  when  by  reliction  or  accre- 
tion the  water  disappears  and  the  land  emer- 
ges." 

In  Mulry  v.  Norton,  100  N.  T.  426,  8  N.  B. 
681,  63  Am.  Rep.  206,  It  appeared  that  a 
beach  had  been  washed  away  and  was  after- 
wards restored.  In  the  midst  of  Its  opinion 
the  court  said: 

"It  Is  not,  however,  every  disappearance  of 
land  by  erosion  or  submergence  that  destroys 
the  title  of  the  true  owner  or  enables  another 
to  acquire  It;  for  the  erosion  must  be  accom- 
panied by  a  transportation  of  the  land  be- 
yond the  owner's  boundaries  to  efifect  that  re- 
sult, or  the  submergence  followed  by  such  a 
lapse  of  time  as  will  preclude  the  Identity  of 
the  property  to  be  established  upon  Its  relic- 
tion. Land  lost  by  submergence  may  be  re- 
gained by  reliction,  and  Its  disappearance  by 
erosion  may  be  returned  by  accretion,  upon 
which  the  ownership  temporarily  lost  will  be 
regained.  When  portions  of  the  main  land 
have  been  greatly  encroached  upon  by  the 
ocean,  so  that  navigable  channels  have  been 
extended  therefrom,  the  people  by  their  sov- 
ereignty over  public  highways  undoubtedly 
succeed  to  the  control  of  such  channels  and 
the  ownership  of  the  land  under  them  In  case 
of  Its  permanent  acquisition  by  the  sea.  It 
Is  equally  true,  however,  that  when  the  water 
disappears  from  the  land,  either  by  Its  grad- 
ual retirement  therefrom  or  the  elevation  of 
the  land  by  avulsion  or  accretion,  or  even  the 
exclusion  of  the  water  by  artificial  means. 
Its  proprietorship  returns  to  the  original  ri- 
parian owner."  Angell,  Tide  Waters,  76,  77 ; 
Houck's  Rivers,  258. 

"Neither  does  the  lapse  of  time,  during 
which  the  submergence  continues,  bar  the 
right  of  such  owner  to  enter  upon  the  land 
and  reclaim  and  assert  bis  proprietorship." 
Angell,  Tide  Waters,  77-80,  and  cases  cited ; 
Ocean  City  Ass'n  v.  Shrlver,  64  N.  J.  Law, 
660,  46  Atl.  690,  61  L.  R.  A.  425 ;  St  Louis 
y.  Rutz,  138  D.  8.  249,  11  Sup.  Ct  837,  34  L. 
Ed.  941;  Gale  v.  Klnzie,  80  111.  132;  MInton 
T.  Steel,  125  Mo.  181,  28  S.  W.  746;  Hughes 
T.  Bimey,  107  La.  664,  32  South.  30. 

It  was  held  in  the  federal  court  case  of 
Stocbley  t.  Clssna  that  the  heirs  of  John 
Trigg,  or  those  to  whom  he  conveyed,  are  the 
beneficiaries  of  the  restoration.  It  thus  ap- 
pears that  Stockley'B  vendors  did  not  lose 
tbelr  title  to  the  site  of  the  land  washed 
away  by  the  Centennial  Cut-Off,  but  their 
original  boundaries  had  always  been  preserv- 
ed to  them ;  and,  when  this  land  was  built 
up  by  the  deposits  of  the  river  sediment,  they 
may  again  assert  title  and  right  of  possession. 
For  the  reasons  stated,  we  are  of  opinion 
that,  as  against  defendant  Clssna  and  the 
other  defendants,  the  complainant  is  entitled 
to  recover  the  possession  of  the  131-acre  tract 


described  in  the  bill;   but  he  Is  not  entitled 
to  any  relief  as  to  the  1,050-acre  tract 

The  cost  of  the  appeal  will  be  divided  be- 
tween the  parties. 


T.  H.    ROGERS   LUMBER  OO.  r.   McREA. 

(Court  of  Appeals  of  Indian  Territory.     Sept. 

26.  1907.) 

1.  CcspoBATioNs— Action  by  Cobpoeation— 
Pleading  Compuancb  wrrn  Statute  Re- 
QuiBiNO  Resident  Agent. 

A  corporation  need  not  aver,  and  especially 
where  the  question  is  not  raised  by  the  answer, 
need  not  prove,  compliance  with  a  statute^  re- 
quiring it  to  appoint  a  resident  n^ent,  since 
compliance  with  the  law  will  be  presumed. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §  2G47.] 

2.  Same  —  Capacity  to  Sue  —  Pbestjhptions 
OP  Law. 

It  is  a  presumption  of  law  that  all  per- 
sons and  corporations  act  in  accordance  with 
law  and  have  legal  capacity  to  sue. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §  255S.] 

3.  Pleading — Presumptions  of  Law — Stato- 
TOBT  Provisions. 

Under  the  express  provisions  of  Mansf. 
Dig.  §  .')0C2  [Ind.  T.  Ann.  St.  1809,  f  32671, 
presumptions  of  law  need  not  be  stated  in  a 
pleading. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  {  11.] 

Error  to  the  United  States  Court  for  the 
Western  District  of  the  Indian  Territory; 
before  Justice  Chas.  W.  Raymond.  May  20, 
1905. 

Action  by  the  T.  H.  Rogers  Lumber  Com- 
pany against  A.  S.  McRea.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Revers- 
ed and  remanded. 

The  complaint  in  this  case  alleges  that  the 
plaintiff,  T.  H.  Rogers  Lumber  Company,  Is  a 
foreign  corporation;  that  the  defendant,  A. 
S.  McRea,  Is  Indebted  to  it  for  material  fur- 
nished for  the  erection  of  a  dwelling  house, 
and  asks  for  the  foreclosure  of  a  mechanic's 
lien  uimn  the  property.  There  Is  no  allega- 
tion in  the  complaint,  and  there  was  no  proof 
offered  upon  the  trial,  as  to  the  compliance 
by  plaintiff  with  the  act  of  Congress  approv- 
ed February  18,  1901,  31  Stat  794,  c.  379,  re- 
quiring foreign  corporations  doing  business 
in  the  Indian  Territory  to  appoint  a  resident 
agent.  The  answer  does  not  raise  this  ques- 
tion. The  only  defense  raised  by  the  answer 
is  nil  debet  and  the  plaintiff's  capacity  to  sue 
is  not  questioned  by  the  pleadings.  After  the 
plaintiff  had  introduced  proof  of  Its  claim, 
and  shown  compliance  with  the  mechanic's 
lien  statute,  it  closed  its  case.  Thereupon 
the  defendant  moved  the  court  to  Instruct 
the  Jury  to  return  a  verdict  for  him  because 
the  plaintiff,  being  a  foreign  corporation,  had 
not  shown  that  It  had  complied  with  the  law 
requiring  It  to  apix)int  a  resident  agent  This 
motion  was  sustained,  and  the  Jury,  by  di- 
rection of  the  court,  returned  a  verdict  for 
the  defendant 
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Oravens,  Rutherford  &  Cravens,  for  plain- 
tiff In  error.  N.  A.  GIbaon,  for  defendant  In 
error. 

CLAYTON,  X  (after  stating  the  facts  as 
above).  The  only  question  presented  for  our 
consideration  is  whether  it  is  necessary  for 
a  foreign  corporation,  before  it  can  maintain 
an  action  in  this  Jurisdiction,  to  aver  and 
prove  compliance  with  the  law  requiring  it  to 
appoint  a  resident  agent  This  question  Is 
one  which  has  many  times  been  passed  npon 
by  the  courts  of  the  varions  states ;  and  the 
declsious  are  in  direct  conflict.  The  preponder- 
ance of  numbers,  however,  and,  to  our  mind, 
the  overwhelming  weight  of  reason  and  sound- 
ness of  principle.  Is  in  favor  of  the  doctrine 
that  the  presumption  of  compliance  with  the 
law  applies  to  this  as  well  as  to  other  ques- 
tions; and  a  corporation  need  not  aver,  and 
especially  where  the  question  is  not  raised  by 
the  answer,  need  not  prove,  compliance  with 
a  statute  requiring  it  to  appoint  a  resident 
agent  Acme  Merc.  Co.  y.  Rockford,  10  S.  D. 
203,  72  N.  W.  466,  66  Am.  St  Rep.  714;  Le- 
high Vall^  Coal  Co.  v.  Gilmore,  03  Minn. 
432,  101  N.  W.  796,  106  Am.  St  Rep.  443; 
M.  L.  L.  &  I.  Go.  V.  Gordon,  113  Iowa,  481, 
85  N.  W.  816;  Amer.  Ins.  Co.  v.  Cutler,  36 
Mich.  261;  Parlln  Co.  v.  Boatman,  84  Mo. 
App.  67;  Amer.  Ins.  Co.  v.  Smith,  73  Mo.  368; 
Zlon  Coop.  Assn.  v.  Mayo,  22  Mont  100,  65 
Pac.  915;  North.  Assur.  Co.  v.  Borgelt,  67 
Neb.  282,  93  N.  W.  226. 

Mr.  Thompson  in  his  Commentaries  on  the 
Law  of  Corporations,  vol.  6,  {  7965,  says: 
"Judicial  authority  is  likewise  divided  uiwn 
the  question  whether  it  is  necessary,  in  an 
action  by  a  foreign  corporation  to  enforce  a 
contract  made  in  the  domestic  state,  to  aver 
and  prove  compliance  on  its  part  with  the 
statutes  of  the  state  entitling  it  to  do  busi- 
ness therein.  We  have  elsewhere  seen  that 
the  general  presumption  of  right  acting  ap- 
plies to  corporations,  both  domestic  and  for- 
eign, and  that  it  will  be  presumed  that  a  giv- 
en act  was  within  the  powers  of  the  corpora- 
tion until  the  contrary  appears.  We  have 
also  met  with  cases  which  hold  that  it  is  a 
presumption,  in  the  absence  of  evidence  to 
the  contrary,  that  a  foreign  corporation,  su- 
ing to  enforce  a  contract  made  in  the  domes- 
tic Jurisdiction,  has  complied  with  the  local 
laws  which  entftle  It  to  make  that  contract 
If  these  principles  are  sound,  then  it  must 
follow  as  a  necessary  conclusion  to  l>e  adduc- 
ed from  them  that  the  foreign  corporation 
need  not  aver  and  prove,  in  the  first  instance, 
in  order  to  maintain  an  action  upon  a  con- 
tract made  within  the  domestic  state,  that  it 
had  complied  with  the  domestic  law  entitling 
it  to  do  business  within  the  state,  and  to 
make  that  contract  But  we  And  decisions 
directly  to  the  contrary,  which  proceed  upon 
the  principle  that  compliance  with  the  local 
statute  is  a  condition  precedent  to  the  right 
to  maintain  an  action  in  the  local  courts  which 
like  other  cmidltlons  precedent  must  be  aver- 


red and  proved  by  the  plaintiff  as  the  founda- 
tion of  its  right  of  action.  These  holdings 
are  unpbilosopbical  and  contrary  to  the  anal- 
ogies of  good  pleading.  *  *  *  The  l>e8t 
<9inlon  therefore  is  that.  In  an  action  by  a 
foreign  coriMratlon  to  enforce  a- domestic  con- 
tract, it  is  not  only  not  necessary  for  the  cor- 
poration to  aver  and  prove  in  the  first  instance 
Its  compliance  with  the  domestic  statutes  ea- 
titling  It  to  do  business  within  the  domestic 
state,  but  that  unless  the  defendant  makes 
an  averment  of  noncompliance  in  distinct 
terms,  be  cannot  introduce  evidence  to  show 
that  such  was  the  fact" 

The  act  of  Congress  of  February  18,  1901, 
31  Stat  794,  c.  370.  provides :  "That  before 
any  foreign  corporation  shall  begin  to  carry 
on  business  in  the  Indian  Territory,  it  shall, 
by  Its  certificate,  •  *  *  designate  an  agent, 
who  shall  reside  where  the  United  States 
Court  of  Appeals  In  the  Indian  Territory  is 
held,  upon  whom  service  of  summons  and 
other  process  may  be  made."  It  is  a  pre- 
sumption of  the  law  that  all  persons  and  cor- 
porations act  in  accordance  with  law,  and 
have  legal  tapaclty  to  sue.  Elliott  on  Evi- 
dence, vol.  3,  {  1585.  Section  5062,  Mans. 
Dig.  [Ind.  T.  Ann.  St  1899,  {  3267],  provides: 
"Neither  presumption  of  law  nor  matter  of 
which  Judicial  notice  Is  taken  need  be  stated 
in  a  pleading." 

The  court  therefore,  erred  In  instructing 
the  Jury  to  return  a  verdict  for  the  defend- 
ant. 

Reversed  and  remanded. 

GILL,  C.  J.,  and  TOWNSEND  and  LAW- 
RENCE, JJ.,  concur. 


In  re  PERRXMAN. 

EASTERN  OIL  CO.  v.  SELBY  OIL  ft  GAS 
CO.  et  al. 

(Court  of  Appeals  of  Indian  Territory.    Sept 
26,  1907.) 

1.  JuDiciAi,  Sales— OrL  Leases— Confibma- 
TioN  Obdeb  — Vacation  — IWADKQDACT  op 
Pbioe. 

An  order  conGrmlng  a  sale  of  an  oil  and 
gas  lease  on  a  minor's  land  is  a  final  order 
which  the  court  has  no  power  to  set  aside,  even 
during  the  term  at  which  it  was  made,  for  iar 
adequacy  of  price  or  on  groandg  other  than  one 
for  which  equity  might  avoid  a  judicial  sale. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Judicial  Sales,  M  66,  77.] 

2.  Appbai/— Review— Disposition  of  Causk 
— Recoed. 

Where,  on  appeal  from  an  erroneous  order 
setting  aside  the  confirmation  of  an  oil  and  gas 
lease  on  a  minor's  land,  because  of  inadequacy 
of  price,  the  transcript  did  not  purport  to  con- 
tain ail  the  proceedings,  but  only  such  as  was 
material  to  present  the  court's  jurisdiction  to 
set  aside  the  order  on  such  ground,  it  could  not 
be  aSirmed  on  the  objection  that  the  order  at 
sale  was  void  for  want  of  a  guardian's  petition 
therefor,  which  did  not  appear  in  the  record. 

Appeal  from  the  United  States  Court  for 
the  Western  District  of  the  Indian  Terrl- 
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tory;  before  Justice  Lonls.SuIzbacber,  Jane 
14,  1906. 

Application  by  Legus  C.  Perryman,  as 
gnardian  of  the  estate  of  Edith  M.  Perryman, 
a  Creek  minor,  for  permission  to  lease  the 
minor's  land  for  mining  oil  and  gas,  contin- 
ued after  the  removal  of  Perryman  as  guar- 
dian by  his  successor,  Frank  L.  Mars.  From 
an  order  setting  aside  an  order  confirming  a 
lease  to  the  Eastern  OH  Company  and  pro- 
viding for  a  lease  to  the  Selby  Oil  &  Oas 
Company  and  others,  the  Eastern  Oil  Com- 
pany appeals.    Reversed  and  remanded. 

EdltU  M.  Perryman  Is  a  Creek  Indian  mi- 
nor, for  whom  the  United  States  court  for 
the  Western  district,  at  Sapulpa,  on  April  20, 
1904,  appointed  Legus  C.  Perryman  guardian. 
On  March  SI,  1906,  Perryman  was  removed 
as  guardian,  and  Frank  L.  Mars  appointed  In 
his  stead.  She  Is  the  owner  of  160  acres  of 
land  in  the  Creek  Nation,  which  Is  Involved 
In  this  appeal.  On  December  8,  1905,  the 
court  referred  to  the  master  in  chancery  and 
probate  commissioner  the  petition  of  Legus 
C.  Perryman,  guardian,  for  leave  to  lease 
the  land  of  his  ward  for  oil  and  gas  mining 
purposes.  In  accordance  with  the  terms  pre- 
scribed by  the  Secretary  of  the  Interior  un- 
der the  rules  of  the  court  The  master  there- 
after caused  to  be  published  a  notice  that 
sealed  bids  would  be  received  by  him  at 
Sapulpa  up  to  and  including  March  5,  1906, 
for  an  oil  and  gas  lease.  The  master,  at 
8  o'clock  at  night  on  March  (5,  1906,  public- 
ly opened  the  bids.  In  the  presence  of  the 
guardian,  the  bidders,  and  all  parties  Inter- 
ested, and  publicly  declared  that  the  appellant, 
the  Eastern  Oil  Company,  had  offered  the 
lilghest  and  best  bid  for  said  lease,  and  there- 
upon appellant  deposited  with  the  master  the 
Ixmns  money  in  the  form  of  a  certified  check 
In  the  sum  of  $896,  payable  to  the  master, 
which  check  is  still  in  the  possession  of  the 
court  below.  Prior  to  the  sale  of  the  lease, 
it  appears  that  the  guardian,  without  au- 
thority or  approval  of  thp  court,  and  under 
a  private  contract,  on  August  10,  1904,  had 
executed  an  oil  and  gas  mining  lease  on  the 
same  land,  the  validity  of  which  the  lessee 
was  attempting  to  urge  upon  the  court,  thus 
causing  a  contest  between  the  lessee,  on  the 
one  band,  and  the  appellant  and  the  guard- 
ian, on  the  other.  A  similar  situation  arose 
as  to  a  number  of  other  oil  and  gas  mining 
leases  which  were  sold  at  the  master's  sale 
on  March  5,  1906.  These  contested  lease 
cases,  the  Edith  M.  Perryman  case  among 
them,  were  taken  under  advisement  by  the 
court,  and  on  June  11,  1906,  an  elaborate 
opinion  was  read  by  the  court  below  dis- 
approving and  holding  for  naught  the  leases 
made  upon  private  contract  without  author- 
ity of  the  court,  and  confirming  all  offers 
of  highest  bidders  in  the  contested  cases 
made  at  the  master's  sale  of  March  5,  1906, 
the  Edith  M.  Perryman  lease,  bought  by  ai>- 
pellant,  among  them.    The  court  declined  to 


record  this  opinion,  but  In  lieu  thereof  en- 
tered a  concise  order,  part  of  which  reads 
as  follows:  "The  following  order  shall  be 
entered  in  contested  probate  lease  cases, 
nunc  pro  tunc,  as  of  the  respective  dates 
June  11th,  and  conforming  to  the  court's  ex- 
pressions: 'All  offers  of  the  highest  bidder 
in  the  oil  lease  cases  are  confirmed.'"  Im- 
mediately after  the  confirmation  of  the  sales 
of  March  5,  1906,  the  Barnes  Investment 
Company,  in  open  court,  offered  an  advance 
bid  upon  the  Edith  M.  Perryman  lease,  sold 
to  appellant  at  the  master's  sale  on  March 
6,  1906,  and  confirmed  by  the  court.  The 
court  thereupon  required  that  the  motion  to 
reopen  the  sale  be  reduced  to  writing  and 
accompanied  by  a  certified  check;  the  amount 
offered  being  $179.20  more  than  the  amount 
paid  by  appellant  to  the  master  in  chancery 
on  March  5,  1906.  At  7  o'clock  p.  m.  on 
June  12,  1906,  the  court  ordered  the  Perry- 
man lease  to  be  reoffered  for  sale  at  8  p.  m. 
the  next  day,  without  further  notice  than 
such  as  was  given  In  open  court  to  those  of  the 
parties  Interested  who  happened  to  be  in  at- 
tendance. At  this  sale  the  Selby  Oil  &  Gas 
Company,  appellee,  was  the  successful  bidder, 
and  on  June  14,  1906,  the  court  entered  or- 
ders authorizing  and  approving  an  oil  and 
gas  mining  lease  covering  the  land  of  Edith 
M.  Perryman  to  the  said  company.  To  these 
orders  and  to  the  orders  of  June  11th  and 
12th  setting  aside  the  order  of  confirmation 
on  June  11th  appellant  excepted,  and  took 
its  appeal  to  this  court 

George  C.  Butte,  for  appellant  Frank  L. 
Mars  and  Thompson  &  Smith,  for  appelleea 

CLAYTON,  J.  (after  stating  the  facts  aa 
above).  That  the  confirmation  of  sale  of  a 
lease  is  a  final  order,  not  subject  to  be  set 
aside  by  the  court  making  the  order  of  con- 
firmation, even  during  the  term  at  whlcb 
it  was  made,  except  for  a  cause  which  in 
equity  wpnid  avoid  a  like  sale  between  pri- 
vate parties,  is  decided  by  the  Clrcalt  Court 
of  Appeals  for  the  Eighth  Circuit  in  the  case 
of  Morrison  et  al.  v.  Burnette  (at  its  May 
term,  •1907)  164  Fed.  617.  The  court  say : 
"A  BQCcessful  bidder  under  an  order  or  de- 
cree of  court  at  a  sale  which  is  subject  to 
confirmation  by  the  court  is  a  purchaser 
from  the  announcement  of  the  sale  to  him 
by  the  oflScer,  and  may  thereafter  be  com- 
pelled to  complete  his  purchase.  Before 
confirmation  a  sale  will  not  be  set  aside  for 
mere  Inadequacy  of  price,  nnless  It  Is  very 
great;  yet  If  tbe  inadequacy  be  great  slight 
circumstances  of  unfairness  in  the  conduct  of 
the  party  benefited  will  be  sufficient  to  open 
It  for  farther  bids.  After  confirmation  of  a 
Judicial  sale  tbe  rights  of  the  purchaser  have 
vested.  Neither  Inadequacy  of  price  nor 
offers  of  higher  prices,  nor  anything  but 
fraud,  mistake,  accident,  or  some  other  cause 
for  which  equity  would  avoid  a  like  sale  be- 
tween private  parties,  will  warrant  a  court 
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In  arolding  the  Bale  or  in  opening  it  for 
other  bids."  As  tlie  sale  of  ttie  lease  in  tl>i8 
case  to  the  Raatem  Oil  Company,  the  appel- 
lant, was,  after  conflrmatlon,  set  aside  on  the 
sole  ground  of  a  higher  price,  the  order  was 
void,  and  the  lease  unaffected,  and  the  sale 
afterward  made  to  appellee  was  void  and 
conveyed  no  title. 

But  it  is  contended  that  the  sale  to  appel- 
lant was  void  because  the  record  does  not 
show  that  the  guardian,  who  executed  the 
lease  to  appellant,  had  ever  petitioned  the 
cfiurt  for  an  order  of  sale,  or  that  a  sale 
had  been  ordered  by  the  court  prior  to  the 
conflrmatlon  of  the  lease;   and  it  is  claimed 
that  these  are  both  Jurisdictional,  and  must 
have  preceded  the  order  of  confirmation,  else 
it  would  be  void.    This  contention  is  simply 
an  afterthought    The  order  of  sale  was  not 
set  aside  because  of   that     There  was  no 
direct  attack  upon  it  for  any  reason  other 
than  that  expressed  by  the  court  in  Its  or- 
der setting  the  sale  aside,  as  follows:    'It 
appearing  to  the  court  that  higher  and  better 
bids  could  be  had  whereby  the  minor  would 
he  largely  l)eneflted,  and  the  court  consider- 
ing that  all  the  proceedings  are  still  in  the 
breast  of  the  court,  all  properties  mentioned 
in  the  order  of  this  forenoon  confirming  the 
sales  are  vacated."    But  while  It  is  true  that 
the  petition  for  sale  of  the  lease  is  not  set 
out   In   the  transcript,  there   Is  enough  ap- 
pearing from  the  record  to  show  that  It  was 
filed  and  acted  upon.    The  master  mentions 
It    In    his   report.      He   says:     "Comes   now 
Thomas  A.    Sanson,   master  in  chancery  of 
this  court,  to  whom  was  referred  the  petition 
of  the  guardian  filed  herein  asking  permis- 
sion of  the  court  to  lease  the  lands  of  his 
ward,  Edith  M.  Ferryman.    *   •    •  ••   The  re- 
port then  shows  that  sworn  witnesses  were 
examined,  the  sale  of  the  lease  advertised, 
the  bids  offered,   showing  the   appellant   to 
hare  l>een  the  highest  and  best  bidder,  and 
at  the  sale  the  master  made  public  announce- 
ment of  that  fact,  and  recommenda  the  ex- 
ecution of   the   lease,   and  the  sale   of   the 
lease  thus  made  was  duly  approved  and  con- 
firmed.    It  Is  true  that  the  order  of  sale 
itself,  if  there  were  one,  does  not  appear  in 
the  transcript  of  the  record.    But  why  should 
it  appear  there?    The  decree  of  the  court  be- 
low was  not  attacked  on  that  ground.     No 
proof  has  ever  been  offered  or  adjudication 
had  upon  that  issue,  and  as  a  report  of  sale 
and  its  conflrmatlon  is  prima  facie  evidence 
of  a  valid  sale,  and  the  jurisdiction  of  the 
court  presumed,  the  sale  cannot  be  set  aside 
uixin  a  collateral  attack  of  this  kind.    The 
transcript  of  the  record  does  not  purport  to 
bring  up  the  whole  of  the  proceedings.    The 
certlflcate  of  the  clerk  to  the  transcript  is 
as  follows:  "I,  E.  P.  Harrison,  clerk,    *    •    • 
do  hereby  certify  that  the  above  and  fore- 
going la  a  true  and   correct  transcript  of 
certain  parts  of  the  record  and  proceedings 
had  in  the  matter  of  the  guardianship,"  etc. 
Certain  parts  of  the  record  only  were  soit 


up;  that  Is,  those  parts  which  were  deemed 
necessary  to  an  understanding  of  the  case 
upon  the  issue  tried  below,  and,  as  the  only 
issue  there  tried  was  upon  the  question  of 
a  higher  bid,  the  order  of  sale  could  throw 
no  light  upon  It,  and  therefore  for  that  rea- 
son it  may  have  been  left  out  as  other  parts 
of  the  record  unquestionably  wer&  And  yet 
we  are  asked  here  to  change  the  rule  of  the 
law,  and  to  assume  that  the  court  was  with- 
out jurisdiction,  and  that  without  proof,  and 
upon  a  question  raised  here  for  the  first  time. 

An  effort  is  made  in  appellee's  brief  to 
show  that  the  court  might  have  exercised  Its 
discretionary  powers  and  set  aside  the  sale 
iMscause  there  was  a  gross  inadequacy  of  the 
appellant's  bid,  .because  of  the  fact  that  the 
t>ond  required  of  the  guardian  upon  the  ap- 
pellant's bid  was  ?2,000,  while  that  recjulred 
by  the  appellee's  bid  was  $1.3,250.  Tbe  an- 
swer to  this  is  that  "Neither  inadequacy  of 
price  nor  offers  of  higher  price  •  •  •  will 
warrant  a  court  in  avoiding  the  sale,  or  in 
opening  it  for  other  bids."  Morrison  et  al. 
V.  Burnette,  supra. 

For  the  reasons  above  stated  It  Is  our 
opinion  that  the  court  l)elow  was  without 
jurisdiction  to  set  aside  the  sale  of  the  lease 
to  appellant;  and  therefore  the  decree  of  the 
court  below  setting  aside  the  order,  confirming 
the  sale  of  the  lease  to  appellants,  and  or- 
dering a  resale,  is  reversed,  and  tbe  cause 
remanded,  with  instructions  that  the  petition 
of  the  appellee  be  disallowed,  and  the  order 
confirming  tbe  sale  of  the  lease  to  api)ellaut 
be  the  final  order  therein. 

GILL,  C.  J.,  and  TOWNSEND  and  liAW- 
RENCE,  JJ.,  concur. 


FOREMAN  V.  MIDLAND  VALLEY  RT.  CO. 

(Court  of  Appeals  of  Indian  territory.    Sept 

26,  1907.) 

1.  Waters  —  Obstbdction  —  Railboaob  — 

Construction. 

A  railroad  must  lo  construct  its  cDlverts 
that  water  flowing  in  streams  at  ordinary  high 
water  and  during  such  floods  aa  may  reasonably 
be  anticipated  will  not  be  impeded  thereby 

[Ed.  Note.— For  cases  In  point  se*  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  {  46.] 

2.  Same— Surface  Waters— Flooding  Land. 

Under  Act  Cone  May  2,  1890,  26  Stat 
94,  c.  182,  i  31,  providing  that  tbe  general  laws 
of  Arkansas  in  force  at  tbe  close  of  the  sesson 
of  the  General  Assembly  thereof  in  1883.  as 
published  in  Mansfield's  Digest  in  18S4,  shall 
be  in  force  in  the  Indian  Territory,  and  under 
Mansfield's  Die.  S  506  [Ind.  T.  Ann.  St  18Q9, 
I  4C.~)q],  providing  that  the  common  law  so  far 
as  applicable  shall  be  tbe  rule  of  decision  In 
Arkansas,  a  railroad  company  is  not  liable  for 
causing  by  the  construction  of  its  road,  surface 
water  to  now  on  the  land  of  another ;  such  being 
the  decision  of  the  Supreme  Court  of  Arkansas 
at  the  close  of  the  legislative  session  of  1883. 
8.  Same  —  Actions  —  Complaikt  —  Suffi- 

CIENCT. 

A  complaint  In  an  action  against  a  railway 
company  for  overflowing  land,  which  alleges 
that  the  company  so  negligently  constructed  its 
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embankment  as  to  preyent  the  nataral  flow  of 
water  that  falls  above  the  same,  and  that  the 
embankment  "retains  the  back  water  from"  a 
stream,  and  "thereby  causes  said  waters  to 
stand  upon  plaintiff's"  farm,  etc.,  states  a  cause 
of  action  as  against  a  demurrer,  because  it  al- 
leges that  the  embankment  impedes  the  flow 
of  the  water  in  the  stream,  but  it  may  be  at- 
tacked by  a  motion  to  make  it  more  certain  in 
its  allegations  relating  to  impeding  the  waters  in 
the  stream,  and  to  strike  the  allegations  relat- 
ing to  surface  water. 

4.  Pleading — Demusbeb— Motion  to  Strike. 
Where  a  good  cause  of  action  is  stated  in 
a  complaint,  no  matter  how  imperfectly,  a  de- 
murrer will  not  lie,  but  it  must  be  met  by  a 
motion  to  make  more  speciflc  and  certain. 

SEJd.  Note.— For  cases  in  point,  see  Cent,  Dig. 
.  39,  Pleading,  §§  409,  1173.  1174.] 

Error  to  tbe  United  States  Court  for  tbe 
Western  District  of  tlie  Indian  Territory ;  be- 
fore Justice  Wm.  R.  Lawrence,  April  14,  1908. 

Action  by  Johnson  Foreman  against  tbe 
Midland  Valley  Railway  Company.  There 
was  a  Judgment  for  defendant  rendered  after 
suataining  a  demurrer  to  tbe  complaint,  and 
plaintiff  brings  error.  Reversed  and  re- 
manded. 

This  is  an  action  brought  by  the  plaintiff 
In  error  to  recover  damages  from  the  defend- 
ant railway  company  alleged  to  have  been 
sustained  by  him  because  of  the  overflow  of 
plalnUCT's  land  by  reason  of  the  careless  and 
negligent  construction  of  the  embankment  on 
the  company's  right  of  way  running  through 
his  land.  There  was  a  complaint  and  an 
amended  complaint  filed.  So  much  of  the 
amended  complaint  as  Is.  material  to  an  un- 
derstanding of  this  case  is  as  follows :  "That 
the  defendant  ip  tbe  year  1904  built  and  con- 
structed an  embankment  upon  and  through 
a  portion  of  plaintiff's  said  farm,  •  •  * 
and  constructed  an  embankment  on  said  farm 
on  George's  Fork  creek  in  such  a  careless 
and  negligent  manner  as  to  cause  water  to 
back  up  and  stand  on  plaintiff's  farm  for 
such  a  length  of  time  and  in  such  a  manner 
as  to  greatly  injure  and  practically  destroy 
the  growing  crops  upon  200  acres  of  plaln- 
tlfTs  said  farm.  •  •  ♦  That  by  reason  of 
the  negligently,  deficiently,  and  carelessly 
constructed  embankment  as  aforesaid,  during 
tbe  month  of  June,  1904,  a  great  body  of  wa- 
ter was  detained  upon  plaintiff's  said  farm 
and  fioated  down  and  off  plaintiff's  fence 
from  arotmd  his  said  farm,  whereby  he  lost 
3,775  rails,  •  •  *  to  his  damage  In  the 
sum  of  $75,  •  •  •  and  that,  by  reason  of 
the  water  accumulating  and  standing  upon 
said  farm  as  aforesaid,  plaintiff's  crops  of 
com,  cotton,  and  other  things  that  were  upon 
said  farm  were  destroyed,"  etc.  To  this 
amended  complaint  the  following  general  de- 
murrer was  filed:  "Said  amended  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  this  defendant  to  en- 
title the  plaintiff  to  the  relief  prayed  for." 
The  demurrer  was  sustained,  and,  the  plain- 
tiff refusing  to  further  pleads  judgment  was 
rendered  for  defendant 


Brook  &  Brook,  for  plaintiff  In  error.  Sop- 
er.  Huckleberry  &  Owen,  for  defendant  in  er- 
ror. 

CLAYTON,  J.  (after  stating  the  facts  as 
above).  The  only  question  to  be  determined 
here  Is:  Did  the  complaint  set  up  a  good 
cause  of  action?  All  of  the  authorities  agree 
that  In  the  construction  of  a  railway  It  Is  a 
duty  devolving  upon  the  company  to  so  con- 
struct Its  embankments,  bridges,  and  culverts 
that  the  water  flowing  through  running 
streams  shall  not  be  impeded ;  and  this  does 
not  mean  simply  the  amount  that  u.sually 
passes  through  them.  In  the  construction  of 
these  works,  they  are  required  to  look  for- 
ward, and  leave  openings  sufficient  to  carry 
off  all  waters  resulting  from  such  floods  and 
freshets  as  might  reasonably  be  anticipated, 
so  that  they  will  pass  as  freely  through  the 
channel  of  tbe  stream  as  they  did  before  tbe 
erection  of  the  works,  being  only  relieved 
from  this  duty  as  against  the  flow  of  water 
resulting  from  extraordinary  and  unforeseen 
floods.  As  to  the  flow  of  surface  water,  the 
rule  in  this  Jurisdiction  is  the  exact  re- 
verse. The  act  of  Congress  entitled,  "An  act 
to  provide  a  tenipo;-ary  government  for  the 
Territory  of  Oklahoma,  to  enlarge  the  Juris- 
diction of  the  United  States  court  in  Indian 
Territory  and  for  other  purposes,"  approved 
May  2,  1890  (26  Stat.  94,  c.  182,  {  3),  provides 
that  chapter  20,  Mansfleld's  Digest  of  tbe 
Laws  of  Arkansas,  entitled  "Common  and 
Statutory  Law  of  England,"  shall  be  extended 
and  put  In  force  In  the  Indian  Territory.  Sec- 
tion 566  of  that  chapter  [Ind.  T.  Ann.  St 
1899,  I  465q]  provides  that  tbe  common  law 
of  England,  so  far  as  applicable,  shall  be  the 
rule  of  decision  In  that  state.  And,  as  there 
Is  no  statute  changing  the  common-law  rule 
in  this  respect,  It  is  In  force  In  this  Juris- 
diction. In  the  case  of  So.  Pac.  R.  v.  Walker 
165  U.  S.  593,  16  Sup.  Ct.  1206,  41  L.  Ed. 
312,  the  Supreme  Court  of  tbe  United  States 
say:  "Does  a  lower  landholder  by  erecting 
embankments  or  otherwise  preventing  the 
flow  of  surface  water  on  to  his  premises  ren- 
der himself  liable  to  an  upper  landowner  for 
damages  caused  by  tbe  stopping  of  such  flow? 
In  this  respect  the  civil  and  common  law  are 
different,  and  the  rules  of  tbe  two  laws  have 
been  recognized  in  different  states  of  the 
Union;  some  accepting  the  doctrine  of  the 
civil  law  that  the  lower  premises  are  sub- 
servient to  the  higher  and  that  the  latter 
have  a  qualified  easement  In  respect  to  tbe 
former,  an  easement  which  gives  tbe  right  to 
discharge  all  surface  water  upon  them.  The 
doctrine  of  the  common  law,  on  the  other 
hand,  is  the  reverse,  that  tbe  lower  landown- 
er owes  no  duty  to  the  upper  landowner,  that 
each  may  appropriate  all  tbe  surface  water 
that  falls  upon  his  own  premises,  and  that 
the  one  Is  under  no  obligation  to  receive  from 
the  other  the  fiow  of  any  surface  water,  but 
may  in  tbe  ordinary  prosecution  of  his  busl- 
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ness  and  In  the  Improvement  of  bis  premises 
by  embankments  or  otherwise  prevent  any 
portion  of  the  surface  water  coming  from 
such  upper  premises.  •  *  *  It  would  be 
useless  to  cite  the  many  authorities  from  the 
different  states  in  which  on  the  one  side  or  the 
other  these  doctrines  of  the  civil  and  the  com- 
mon law  are  affirmed.  The  divergency  be- 
tween the  two  lines  of  authorities  is  marked, 
springing  from  the  difference  in  the  founda- 
tion principle  upon  which  the  two  doctrines 
rest,  the  one  affirming  the  absolute  control  by 
the  owner  of  his  property,  the  other  affirm- 
ing a  servitude,  by  reason  of  location,  of  the 
one  premises  to  the  other."  In  that  decision 
elaborate  citations  are  approvingly  made  from 
Railway  Co.  v.  Hammer,  22  Kan.  763,  31  Am. 
Rep.  216 ;  Gibbs  v.  Williams,  26  Kan.  214,  S7 
Am.  Rep.  241 ;  K.  O.  &  B.  R.  Co.  T.  Riley,  33 
Kan.  374,  6  Pac.  581;  Hoyt  v.  Hudson,  27 
Wis.  6S6,  9  Am.  Rep.  473.  See,  also,  Hender- 
son V.  Minn.,  20  N.  W.  322,  32  Minn.  303; 
Abbott  V.  Railroad  Co.,  83  Mo.  271,  S3  Am. 
Rep.  S81;  Hanlin  v.  Railroad  Co.,  61  Wis. 
615,  21  N.  W.  623 ;  Livezey  v.  Schmidt,  96  Ky. 
441,  29  S.  W.  26 ;  Pye  v.  Mankato,  31  N.  W, 
8B3,  36  Minn.  90,  1  Am.  St  Rep.  654;  Olson 
V.  St.  Paul,  etc,  R.  Co..  37  N.  W.  953,  88 
Minn.  419. 

But  It  Is  said  that  the  Supreme  Court  of 
Arkansas  in  passing  upon  this  statute,  has 
held  to  the  rule  of  the  civil  law,  and  there- 
fore that  construction  of  the  statute  Is  the 
law  of  this  Jurisdiction.  And  It  is  true  that, 
if  that  construction  had  been  given  to  the 
statute  by  that  court  prior  to  the  close  of  the 
session  of  the  Oeneral  Assembly  of  Arkansas 
of  1883,  it  would  be  binding  on  us  as  statu- 
tory law  here.  But,  whatever  may  have  been 
the  construction  of  the  statute  since  that 
time,  it  is  quite  certain  that  the  common-law 
rule  was  adhered  to  and  in  force  in  Arkansas 
up  to  that  time.  The  language  of  the  act  of 
Congress  of  1890,  supra,  is:  "Sec.  31.  That 
certain  general  laws  of  the  state  of  Arkansas, 
in  force  at  the  close  of  the  session  of  the 
General  Assembly  of  that  state  [Arkansas] 
of  eighteen  hundred  and  eighty  three,  as  pub- 
lished in  eighteen  hundred  and  eighty  four 
in  the  volume  known  as  Mansfield's  Digest, 
•  •  *  are  hereby  extended  over  and  put 
In 'force  in  the  Indian  Territory."  And  It 
was  the  laws  that  were  In  force  at  the  close 
of  the  session  of  the  Legislature  of  1883,  and 
not  the  Arkansas  laws  that  were  In  force  at 
the  time  of  the  passage  of  the  act  of  1890, 
that  were  extended  over  ns;  and  therefore, 
as  the  laws  in  Arkansas  at  the  close  of  the 
session  of  the  Legislature  of  1883  were  In 
<orce  as  they  had  been  construed  by  the  high- 
est court  of  that  statute,  It  was  the  construed 
laws  that  were  put  In  force  here,  and  there- 
fore It  Is  that  the  construction  given  to  those 
laws  by  the  Supreme  Court  of  that  state  up 
to  that  time  were  extended  with  the  stat- 
ute, or,  to  apesLk  more  correctly,  perhaps, 
the  construed  statutes  were  the  laws  In  force 
there,  and  therefore  the  laws  in  force  here. 


We  must  then  look  to  the  Interpretation 
of  the  common-law  statute  given  to  It  by 
that  state  at  that  time.  In  the  case  of  Little 
Rock  &  Ft  Smith  Railway  Co.  ▼.  Chap- 
man, 39  Ark.  474,  43  Am.  Rep.  280,  decided 
at  the  November,  1882,  term  of  that  court, 
and  before  the  statute  went  Into  effect,  the 
court  say :  "With  regard  however,  to  surface 
water,  not  confined  to  well-marked  channels 
or  banks,  this  court  has  always  recognized  a 
difference.  It  has  never  adopted  the  clvll- 
law  rule  that  lower  lands  of  one  proprietor 
are  subservient  to  the  higher  lands  of  an- 
other for  the  drainage  of  surface  and  per- 
colating water.  The  doctrine  of  the  common 
law,  as  found  in  all  the  cases,  was  that  for 
the  purpose  of  draining,  building,  or  any 
other  useful  and  proper  object  each  pro- 
prietor had  the  right  to  elevate  the  surface 
of  his  own  lands  or  to  ward  off  the  influx  of 
surface  water  from  bis  neighbor's,  without 
liability."  It  is  true  that  in  that  case  the 
court  pointed  out  some  exceptions  to  the  rule 
and  applied  them  to  that  case;  but  they  are 
not  material  to  the  decision  of  this  case. 
The  next  case,  in  point  of  time,  relating  to 
this  question,  decided  by  the  Arkansas  Su- 
preme Court  was  Springfield  ft  Memphis  R. 
Co.  V.  Henry,  44  Ark.  364,  in  which  it  was  de- 
cided that:  "If  by  the  construction  of  the 
roadbed  and  ditches,  the  surface  water  is 
diverted  from  its  usual  and  ordinary  course 
and  by  means  of  embankments  or  ditches  is 
conveyed  to  any  particular  place  and  thereby 
overflows  land  which  did  not  overflow  before, 
the  company  will  be  liable  to  the  landowner 
for  the  Injury."  This  case  was  decided  at  tlie 
November,  1884,  term,  two  years  after  the 
decision  in  Railway  v.  Chapman,  supra,  and, 
as  by  the  terms  of  the  federal  statute  the  stat- 
utes of  Arkansas  were  to  be  in  effect  as  they 
were  "in  force  at  the  close  of  the  session  of 
the  General  Assembly  of  Arkansas"  in  the 
year  1883,  this  decision  does  not  apply,  and 
as  the  decision  in  the  case  of  Railway  Co.  ▼. 
Chapman,  adhering  to  the  tommon-law  rule, 
was  the  construction  placed  upon  the  statute 
at  the  close  of  the  General  Assembly  of  1883, 
it  is  binding  upon  us. 

The  only  question  In  this  case,  then,  la: 
Does  the  complaint  allege  careless  construc- 
ticm  of  the  works  so  as  to  wrongfully  Impede 
the  flow  of  the  water  of  George's  Pork  creek? 
Or  does  it  allege  only  damages  arising  from 
such  construction  of  the  works  as  prevents 
the  flow  of  surface  water,  and  causing  It  to 
back  up  on  to  plalntllTs  premises.  If  it  al- 
lege the  first  though  Imperfectly,  it  Is  good 
as  against  a  general  demurrer.  If  It  only 
allege  the  latter,  It  is  bad.  The  only  allegf* 
tion  In  the  complaint  which  at  all  attempts 
to  state  a  common-law  liability  is  as  follows : 
"And  that  said  embankment  was  so  negli- 
gently,  deficiently,  and  carelessly  constructed 
by  the  defendant  as  to  prevent  the  free  and 
natural  flow  of  water  that  falls  above  such  em- 
bankment as  to  remain  upon  plaintiff's  farm, 
and  said  embankment  also  retaitu  the  back 
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water  from  George's  Fork  creek,  and  thereby 
oatMM  said  teaters  to  stand  upon  plaintiff's 
said  farm  for  an  unuswtl  length  of  time,  and 
to  the  great  damage,"  etc.  Only  that  which 
we  Italicize  1b  material.  The  other  Is  set  out 
that  a  full  understanding  of  the  allegation  as 
to  the  water  that  flows  from  the  stream  may 
he  had.  We  are  of  the  opinion  that,  while 
the  allegation  Is  defectively  and  Inartistlcally 
set  out,  there  Is  enough  stated  to  have  Inform- 
ed the  court  that  water  which  was  not  sur- 
face water,  but  that  which  flowed  from  the 
creek,  had,  by  the  imperfect  construction,  as 
alleged,  of  the  embankment,  been  impeded  in 
its  flow  and  retained  upon  plaintiff's  land  for 
a  time  longer  than  It  would  have  been  If  the 
work  bad  been  properly  constructed,  and  to 
plalntltTs  damage ;  and  therefore  a  cause  of 
action  is  stated,  bat,  It  must  be  confessed, 
very  Imperfectly  so.  It  is  the  law  under  our 
practice  that  if  a  good  cause  of  action  be  at 
all  stated  anywhere  in  a  complaint,  no  mat- 
ter how  Imperfectly,  that  a  demurrer  will  not 
lie.  It  must  be  met  by  a  motion  to  make  more 
specific  and  certain.  Had  this  been  done  in 
this  case,  the  plaintiff  would  have  been  re- 
quired to  state  specifically  wherein  and  bow 
the  works  were  deficient,  and  all  matters 
necessary  to  give  the  opposite  party  full  in- 
formation upon  which  he  could  have  framed 
an  answer  or  Interpose  a  demurrer.  The 
theory  of  our  practice  is  that  a  complaint 
Imperfectly  stating  a  cause  of  action,  wheth- 
er by  stating  too  little  or  too  much,  must  be 
made  as  perfect  as  the  facts  will  admit  by  a 
motion  to  make  more  specific  and  certain  if 
the  facts  are  insufficiently  stated,  and  a  mo- 
tion to  strike  out  if  there  be  redundant  or  im- 
material matter  stated.  After  this  Is  done, 
If  tl>e  facts  stated  do  not  Justify  a  recovery, 
a  demurrer  will  be  sustained ;  otherwise,  the 
complaint  calls  for  an  answer.  In  this  case 
a  motion  to  make  more  certain  as  to  the  de- 
fects of  construction  of  the  railway  relating 
to  the  impediments  of  the  flowing  water 
through  the  stream  should  bare  been  filed 
and  sustained ;  and  a  motion  to  strike  out  all 
of  the  complaint  relative  to  backing  up  of  the 
surface  water  should  have  been  filed  and  also 
sustained.  The  complaint  then  should  have 
been  amended  so  as  to  cure  the  defects  of 
the  count  alleging  wrongful  impediment  of 
the  current  of  the  stream,  and  all  relating  to 
surface  water  should  have  been  stricken  out 
The  complaint  would  then  have  stated  a 
cause  of  action  which  would  not  be  demur- 
rable. And  this  is  the  procedure  required 
by  our  statute  in  cases  where  the  complaint 
defectively  states  a  cause  of  action,  or  wtaere 
immaterial  or  redundant  matter  is  set  up, 
as  in  this  case. 

We  think  the  demurrer  should  have  been 
overruled  by  the  court  below,  and,  for  this 
error,  the  Judgment  is  reversed  and  re- 
manded. 

OILL,  O.  J.,  and  TOWNSBND,  J,  concur. 


KERR  V.  UNITED  STATES. 

(Court  of  Appeals  of  Indian  Territory.    SepL 

26,  1907.) 

1.  Cbiuinai,  Law  — Requests  to  Chaboe  — 
instkuotiors  already  givkn. 

A  request  to  charge,  substantially  covered 
by  the  ooart'g  general  charge,  was  properly 
refused. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  110,  Criminal  Law,  {  2011.] 

2.  Seduction  —  Feuale  —  Pbkvious    Chaste 
Chabacteb— Instbuctions. 

An  instruction  that  while  previous  chaste 
character  of  the  female  seduced  is  presumed, 
such  presumption  is  overcome  by  the  presump- 
tion of  the  defendant's  innocence,  was  erroneous. 
8.  Saux— Natueb  or  Offense. 

Seduction  is  a  statutory  and  not  a  common 
law  offense. 
4.  Same— iNDicTMKira. 

Mauaf.  Dig.  {  1587  [Ind.  T.  Ann.  St  1899. 
I  930],  provides  that  any  person  convicted  of 
obtaining  carnal  knowledge  of  any  female  by 
any  false  or  feigned  promise  of  marriage  shall 
be  imprisoned,  not  exceeding  two  years,  etc 
Held,  that  an  indictment  in  the  language  of  the 
statute  was  not  demurrable  for  failure  to  allege 
tlukt  prosecutrix  was  of  previous  chaste  char- 
acter. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Seduction,  {  64.] 

6.  Same— "Ouastitt." 

An  instruction  that  "chastity"  meant  "vir^ 
tue,"  and  that  the  woman  must  have  been 
"chaste  and  virtuous"  at  the  time  she  was  se- 
duced in  order  to  justify  a  conviction,  was  prop- 
er and  conveyed  to  the  mind  of  a  man  of  ot&- 
nary  intelligence  that  the  words  "chaste  and  vir^ 
tnous,"  as  so  used,  did  not  mean  that  the  woman 
possessed  all  the  cardinal  virtues,  but  only  that 
she  was  virtuous  in  the  sense  tliat  she  was 
chaste. 

6.  Same— Elements  of  Offense. 

The  previous  chastity  of  a  female  alleged 
to  have  been  seduced  is  a  necessary  element  of 
seduction,  though  not  expressly  so  stated  in 
Mansf.  Dig.  {1587  [Ind.  T.  Ann.  St  1809,  t 
930],  defining  such  offense. 

[Ed.  Note.— For  cases  in  iMlnt  see   Cent  Dig. 
vol.  43,  Seduction,  {  55.] 

7.  Same— Chabtitt— BuBDEN  of  Pboof. 

A  female,  alleged  to  have  been  seduced,  is 
"presumed  to  be  virtuous,  and  the  burden  is  on 
the  defendant  to  prove  her  want  of  chastity  at 
the  time  of  the  alleged  intercourse. 

[E2d.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  43,  Seduction,  {  67.] 

8.  Criminal  Law— Evidence— Pbesumption 
—Continuance  of  Condition. 

When  a  woman  alleged  to  have  been  se- 
duced is  proven  unchaste,  the  presumption  is 
that  she  so  continues. 

[Eld.  Note.— For  cases  in  point  see   Cent  Dig. 
vol.  14,  Criminal  Law,  {  748.] 

9.  Same  —  Instructions  —  Applicability  to 
Cabs. 

Where  a  witness  had  testified  that  he  bad 
had  intercourse  with  the  prosecutrix  several 
times  prior  and  but  a  few  months  before  her 
alleged  seduction  by  defendant,  and  there  was 
no  evidence  that  she  had  reformed,  an  instruc- 
tion that  if  prosecutrix  had  intercourse  with  the 
witness  some  months  prior  to  her  engagement, 
if  any,  with  the  defendant,  but  had  reformed 
and  was  leading  an  absolutely  virtuous  life  at 
the  time  defendant  became  engaged  to  her,  and 
she  had  sexual  intercourse  with  him  solely  be- 
cause of  his  promise  of  marriage,  defendant 
was  guilty,  was  erroneous,  as  inapplicable  to  the 
case. 
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10.  SEDUCTIOH— iNSTBUCriONS. 

Where  the  proof  of  a  promise  of  marrlaije, 
aside  from  prosecutrix's  statement,   largely   de- 

{ tended  on  evidence  contained  in  defendant's 
etters,  the  moat  of  which  were  written  after  the 
alleged  seduction,  and  a  number  after  the  birth 
of  prosecutrix's  child,  and  the  later  ones  con- 
tained stronger  evidence  of  a  promise  than  the 
earlier  ones,  the  court  erred  in  refusing  to 
charge  that  defendant  could  not  be  convicted 
on  promisPR  made  to  prosecutrix  subsequent  to 
the  birth  of  the  child,  and  that  the  evidence  of 
such  promises  could  only  be  considered  to  cor- 
roborate prosecutrix's  testimony  that  she  was 
seduced  by  defendant's  express  promise  to  mar- 
ry her,  fiven  at  the  time  she  submitted  to  bis 
embrace. 

11.  Same— Evidence — Admissibility. 

Where  prosecutrix,  alleged  to  have  been  se- 
duced, testified  that  while  she  knew  there  was 
something  the  matter  with  her  she  did  not  know 
that  she  was  pregnant  until  about  the  time  her 
child  was  bom.  the  court  properly  refused  the 
testimony  of  physicians  that  it  was  impossible 
for  a  woman  to  carry  a  child  to  birth  with- 
out knowing  it.  as  it  was  immaterial  whether 
prosecutrix  knew  she  was  pregnant  or  not. 

Error  to  the  United  States  Court  for  the 
Southern  District  of  the  Indian  Territory; 
before  Justice  J.  T.  Dlckeraon,  June  17,  1903. 

S.  E.  Kerr  was  convicted  of  seduction, 
and  he  brings  error.    Reversed. 

The  defendant  was  charged  In  an  Indict- 
ment In  the  court  below  with  the  seduetion 
of  one  Nora  Hiser,  who,  at  the  time  the  of- 
fense Is  alleged  to  have  been  committed, 
was  about  19  years  of  age.  Her  testimony 
was  that  under  promise  of  marriage  the  de- 
fendant bad  seduced  her  and  begot  her  with 
child,  which  was  afterwards  born  to  them. 
In  corroboration  of  her  testimony  the  govern- 
ment Introduced  at  the  trial  testimony  show- 
ing that  long  before  and  after  the  time  when 
the  child  was  evidently  begotten  the  defend- 
ant was  a  constant  visitor  at  her  home,  tak- 
ing her  out  buggy  riding,  escorting  her  to 
picnics,  churches,  and  other  public  places, 
and  treating  her  generally  as  a  lover.  In 
addition  to  this  there  were  offered  and  ad- 
mitted In  evidence  20  letters  from  him  to 
her,  8  of  which  were  written  before  the  con- 
ception, and  the  others  afterward.  They  all 
express  the  very  tenderest  feelings  of  love 
and  affection,  but  none  of  them  mention  di- 
rectly the  engagement  of  marriage.  The  de- 
fendant put  upon  the  stand  one  B.  C.  Gra- 
ham, who  testified  that  from  February,  1890, 
to  December  of  the  same  year  he  had  three 
times  had  sexual  Intercourse  with  the  prose- 
cuting witness.  She,  In  her  testimony,  de- 
nied thiSj  but  admitted  that  they  had  been 
8\^'eethearts,  and  that  she  at  one  time  had 
been  engaged  to  bim.  It  was  In  proof  that 
■at  one  time  prior  to  the  occurence  charged 
In  the  Indictment  a  man  by  the  name  of 
Jack  Moore  was  seen  to  come  from  her  room 
early  In  the  morning  in  bis  bare  feet,  hold- 
ing his  hat  as  If  to  bide  his  face.  Jack  Moore 
was  her  cousin  and  lived  about  100  yards 
from  where  she  lived.  He -had  been  with 
her  brother,  with  whom  she  lived,  and  oth- 
ers, harvesting  the  whole  of  the  day  before. 
The  others  remained  at  her  brother's  house 


during  the  night,  and  It  was  one  of  these 
who  testified  to  the  conduct  of  Moore.  This 
statement  is  denied  by  the  prosecuting  wit- 
ness, by  Moore,  and  by  others  who  stayed 
at  the  house  that  night.  The  defendant 
rested  hin  case  without  testifying  himself, 
and  without  offering  any  testimony  as  to 
the  bad  character  or  reputation  for  chastity 
of  the  prosecuting  witness.  The  govem- 
meut,  on  rebuttal,  proved  by  a  number  of 
witnesses  her  good  character.  The  defend- 
ant then  offered  a  witness  to  prove  her  bad 
reputation,  which  was  objected  to  by  the 
government  on  the  ground  that  the  burden 
was  on  the  defendant  to  prove  want  of 
chastity  on  the'  part  of  the  woman,  and  hav- 
ing rested  his  case,  be  was  too  late.  The 
court  sustained  the  objection,  to  which  ex- 
ception was  saved. 

R.  T.  Jones,  for  plaintiff  In  error.  Geo. 
B.  Walker,  U.  S.  Atty.,  and  James  E.  Hum- 
phrey, Aast.  U.  S.  Atty.,  for  defendant  In 
error. 

CLAYTON,  J.  (after  stating  the  facts  as 
above).  There  are  17  specifications  of  er- 
ror assigned.  They  are  long  and  argu- 
mentative, and  It  would  require  too  mucb 
space, In  this  opinion  to  set  them  out  In  foIL 
They  occupy  12  pages  of  the  printed  brief. 
A  demurrer  was  filed  to  the  sufficiency  of  the 
Indictment,  on  the  ground  that  it  did  not 
allege  that  the  prosecuting  witness  was 
chaste  previous  to  the  alleged  act  of  Inter- 
course. The  demurrer  was  overruled,  and 
exception  saved.  This  alleged  error  consti- 
tutes the  first  assignment  The  court,  In  Its 
charge,  In  defining  chastity,  said:  "By 
chaste  character  In  a  case  of  this  kind  is 
meant  virtue."  This  definition  was  made 
the  grounds  of  the  seventh  specification  of 
error.  The  court.  In  Its  charge,  further 
said:  "You  are  further  Instructed  that  the 
prosecutrix  is  presumed  to  be  virtuous,  and 
that  the  burden  is  upon  the  defendant  to 
prove  her  want  of  virtue  and  chastity  at 
the  time  of  the  alleged  Intercourse."  This 
is  the  ninth  error  assigned.  The  thirteenth 
specification  Is  that  the  court  erred  In  re- 
fusing an  Instruction  to  the  effect  that  mere 
proof  of  general  reputation  for  chastity  is 
not  sufficient,  but  It  must  be  shown  that  the 
woman  possessed  actual,  personal  chastity. 
This  was  substantially  given  by  the  court 
in  its  general  charge,  and  we  will  notice  it 
no  further.  The  fourteenth  assignment  Is 
that  the  court  refused  to  Instruct  the  Juty 
that,  "while  the  previous  chaste  character 
of  the  female  Is  presumed,  such  presumption 
is  overcome  by  the  presumption  of  the  Inno- 
cence of  the  defendant"  This  is  not  the  law. 
The  defendant  is  presumed  to  be  Innocent 
until  his  guilt  Is  shown  beyond  a  reason- 
able doubt;  and  therefore  the  government 
must  prove  It  to  that  degree  of  certainty. 
But  the  prosecutrix  Is  presumed  to  be  chaste; 
and  therefore,  the  act  of  sexual  intercourse, 
procured  by  the  promise  of  marriage,  bebig 
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proven,  the  burden  Is  on  the  defendant  to 
Introduce  sufficient  proof  to  raise  a  reason- 
able doubt  as  to  bee  chastity.  Under  onr 
statute,  It  Is,  like  Justifiable  homicide  or 
Insanity,  on  an  alibi,  a  matter  of  defense. 

Having  disposed  of  the  thirteenth  and  four- 
teenth assignments,  and  as  the  first,  seventh 
and  ninth  relate  substantially  to  the  same 
4Iuestlon,  we  will  consider  tbem  together. 
The  demurrer  was  properly  overruled.  The 
statute  is  as  follows,  section  1587,  Mansf. 
Dig.  [Ind.  T.  Ann.  St  1889,  {  930]:  "Any 
person  who  shall  be  convicted  of  obtaining 
carnal  linowledge  of  any  female  by  virtue  of 
•  *  •  any  false  or  feigned  promise  of 
marriage,  shall,  on  conviction,  be  Imprisoned 
not  exceeding  two  years,"  etc.  Seduction  is 
not  a  common-law  offense.  It  Is  one  that  Is 
created  by  the  statute,  and  therefore  we  must 
go  to  the  statute  for  Its  definition;  and  in 
such  cases  It  Is  usually,  if' not  always,  suffl- 
-cient,  to  set  oat  the  offense  in  the  Indictment 
In  the  language  of  the  statute.  "In  drawing 
Indictments  under  a  statute  which  enacts  and 
defines  the  offense.  It  Is  best,  with  rare  ex- 
-ceptlons,  to  follow  the  exact  words  of  the 
statute,  for  then  all  doubt  will  be  avoided, 
and  simply  the  proof  demanded  by  law,  and 
no  more,  will  be  called  for  by  the  indictment." 
Bishop,  New  Gr.  Proc.  612.  And  speaking 
generally  of  Indictments  for  the  crime  of  se- 
duction, Mr.  Bishop  (section  646,  Id.)  says: 
"In  general  it  is  sufllcient  to  charge  this  of- 
fense In  the  words  of  the  statute,  adding  the 
time  and  place  and  the  names  of  persons." 
The  indictment  in  this  case  is  in  the  language 
of  the  statute,  and  is  therefore  good.  Put- 
naan  v.  State,  49  Ark.  449,  5  S.  W.  715;  Bod- 
enhamer  v.  State,  60  Ark.  10,  28  S.  W.  507; 
■Cheaney  v.  State,  36  Ark.  74. 

The  definition  of  chastity  given  by  the 
court,  that  It  meant  virtue,  that  the  woman 
must  have  been  "chaste  and  virtuous"  as  the 
court  says  In  another  part  of  the  charge.  Is 
sufficient  to  convey  to  the  mind  of  any  man  of 
ordinary  Intelligence  that  the  words  "chaste" 
and  "virtuous,"  as  used  in  relation  to  woman, 
as  in  this  case,  did  not  mean  that  she  should 
possess  all  of  the  cardinal  virtues,  but  only 
that  she  should  have  been  virtuous  In  the 
sense  that  she  was  chaste.  The  charge  of  the 
court  "that  the  prosecutrix  Is  presumed  to  be 
virtuous,  and  that  the  burden  Is  on  the  de- 
fendant to  prove  her  want  of  virtue  and  chas- 
tity at  the  time  of  the  alleged  Intercourse," 
Is  a  correct  statement  of  the  law.  While  the 
statute  does  not.  In  terms,  provide  that  In  se- 
duction the  woman  must  have  been  chaste, 
it  is  Implied,  and  It  has  always  been  held  by 
the  courts,  as  a  necessary  element.  In  Polk 
V.  State,  40  Ark.  486,  48  Am.  Rep.  17,  the  Su- 
preme Court  of  that  state  say :  "It  is  not.  In- 
deed, expressed  in  the  statute,  as  it  is  In  the 
statute  of  New  York  and  some  of  the  other 
states,  that  the  woman  should  have  been  of 
previous  chaste  character,  but  it  Is  plainly 
Implied.  •  *  •  Since  In  the  female  sex 
chastity  is  the  rule,  and  want  of  It  the  excep- 


tion, the  presumption  Is  In  favor  of  virtue. 
No  evidence  is  required  to  establish  it  in  the 
first  Instance;  and  the  burden  Is  on  the  de- 
fendant. If  he  would  assail  It,  notwithstand- 
ing the  presumption  of  his  Innocence."  And 
cite  In  support  of  the  rule  Andre  v.  State,  5 
Iowa,  398,  68  Am.  Dec.  708;  Boak  v.  State, 
5  Iowa,  430;  State  v.  HIgdon,  32  Iowa.  202. 
See,  also,  Caldwell  v.  State,  73  Ark.  139,  83 
S.  W.  929,  108  Am.  St  R^.  28. 

It  seems  from  the  record  that  after  the  ju- 
ry bad  been  out  considering  of  their  verdict 
for  about  20  hours  the  court  called  them  Into 
the  courtroom,  and  among  others  gave  to 
them  the  following  additional  Instruction: 
"If  yon  believe  from  the  evidence  that  the 
prosecutrix  had  had  intercourse  with  the  wit- 
ness Graham  some  months  prior  to  her  en- 
gagement, If  any  engagement  there  was,  with 
the  defendant,  but  bad  reformed  and  was 
leading  an  absolutely  virtuous  life  at  the  time 
the  defendant  was  keeping  company  with  her 
and  at  the  time  he  became  engaged  to  her, 
and  was  at  that  time  a  chaste  and  virtuous 
woman,  and  you  further  believe  beyond  a  rea- 
sonable doubt  that  she  had  sexual  intercourse 
with  the  defendant  under  and  by  virtue  of  a 
promise  of  marriage  made  to  her  by  him,  and 
that  that  was  the  sole  and  only  reason  for 
her  permitting  the  defendant  to  have  Inter- 
course with  her,  then  your  verdict  should  be 
for  the  government,  and  you  should  convict 
the  defendant,  notwithstanding  the  previous 
acts  with  witness  Graham."  This  Instruc- 
tion was  given  on  the  hypothesis  that  the  Ju- 
ry believed  the  testimony  of  Graham,  who 
testified  that  he  had  had  sexual  Intercourse 
with  the  woman  as  late  as  a  few  months  be- 
fore the  time  of  the  alleged  seduction.  It  18 
the  law  that  when  a  woman  is  proven  to  be 
unchaste,  the  presumption  is  that  she  so  con- 
tinues. People  V.  Squires,  49  Mich.  487,  13 
N.  W.  828.  And  as  In  this  case  the  conten- 
tion of  the  government  was  that  she  was  not 
unchaste  at  all,  and  as  there  was  absolutely 
no  proof  of  reformation  after  the  alleged  act 
with  Graham,  the  Instruction  ought  not  to 
have  been  given,  because  there  was  no  evi- 
dence to  support  It ;  or,  at  best,  if  given,  the 
Jury  should  have  been  Inform^  of  the  pre- 
sumption of  continued  unchastlty  affer  the 
fact  had  been  established.  Had  they  been  in- 
formed of  that,  and  had  they  believed  the  tes- 
timony of  Graham,  the  defendant  would  have 
been  entitled  to  a  verdict  If  Graham's  testi- 
mony is  true,  the  conviction  Is  wrong.  It  Is 
folly  to  claim  that  a  woman  who  during  the 
period  of  10  months.  If  Graham's  testimony  is 
to  be  relied  on,  was  shovm  to  be  unchaste, 
committing  the  act  at  various  times  during 
that  period,  and  a  few  months  later  Is  found 
with  another  man,  guilty  of  the  same  Impure 
conduct  that  the  short  lapse  of  time  between 
leaving  off  with  the  one  and  beginning  with 
the  other  is  evidence  of  reformation;  and 
that  Is  all  the  proof  there  was  of  It-  This 
charge  was  given  after  argument,  and  counsel 
bad  no  opportunity  of  presenting  to  the  jury 
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any  argument  upon  the  point,  and  tbe  record 
discloses  evidence  of  the  fact  that  It  was  this 
additional  charge  that  secured  the  verdict 
It  became  to  the  Jury  the  pivotal  point  In  the 
case,  and  they  were  required  to  settle  It  upon 
the  Imperfect  charge  of  the  court,  without 
any  aid  from  counsel. 

The  defendant  requested  the  following  In- 
struction :  "Ton  are  Instructed  that  the  de- 
fendant In  this  case  cannot  be  convicted  upon 
the  strength  of  any  promises  made  by  the  de- 
fendant to  the  prosecutrix  subsequent  to  the 
birth  of  her  said  child,  and  that  tbe  evidence 
of  such  promises  then  made  are  only  to  be 
considered  by  you  as  clrcumstancea  to  cor- 
roborate the  testimony  of  the  prosecutrix  that 
she  was  seduced  by  the  defendant  upon  the 
express  promise  there  made  to  marry  her, 
given  by  him  to  her  at  the  time  she  submitted 
to  his  embrace."  When  It  Is  considered  that 
the  proof  of  the  promise  of  marriage,  aside 
from  tbe  statement  of  the  woman,  largely  de- 
pended upon  the  evidence  of  that  fact  con- 
tained in  the  letters  of  defendant,  written  to 
the  prosecutrix,  and  that  of  tbe  20  letters  ad- 
mitted In  evidence,  12  of  them  were  written 
after  the  act  of  seduction,  and  a  number  of 
them  after  the  birth  of  the  child,  and  that 
the  later  ones  contained  stronger  evidence  of 
a  promise  than  the  earlier  ones,  and  that  the 
court  had  not,  in  its  general  charge.  Instruct- 
ed the  Jury  on  this  point,  the  requested  in- 
struction, we  think,  ought  to  have  been  given. 

As  to  tbe  other  assigned  errors,  after  a 
careful  examination,  we  think  there  is  no  er- 
ror in  them.  One  of  them  Is  that  at  one  time 
during  the  trial  the  Judge,  speaking  of  the 
woman,  called  her  a  "girl."  Of  course,  there 
is  nothing  to  this  exception.  Another  Is  that 
the  prosecutrix,  having  testified  that  while 
she  knew  there  was  something  the  matter 
with  her,  did  not  know  or  realize  tbat  she 
was  with  child  until  about  the  time  of  its 
birth,  the  court  sustained  an  objection  to  the 
proffered  testimony  of  two  doctors  to  prove 
that  it  would  not  be  possible  for  a  woman  to 
carry  a  child  up  to  birth  without  knowing  it 
It  was  not  material  whether  the  woman  knew 
that  she  was  pregrnant  or  not,  and  therefore 
the  cojirt  properly  excluded  the  evidence. 

For  the  errors  above  pointed  out,  the  Judg- 
ment of  the  court  below  Is  revo-sed. 

GILL,  C.  J.,  and  TOWNSEND  and  LAW- 
RENCE, 33.,  concur. 


HARRIS  V.  PATE. 
(Court  of  Appeals  of  Indian  Territory.    Sept 

26,  1907.) 
1.  Bn.LS  AMD  Notes— Wbitino  CoNsnTDTiNa 

NOTB. 

A  writing  reading  "Kingston,  I.  T.,  July 
16th,  1903.  On  or  before  Oct.  1,  1904,  I,  we, 
or  either  of  us  promises  to  pay  to  the  order  of 
B.  $160,  at  K.,  for  value  received.  And  in  case 
of  legal  proceedings  on  this  note,  or  the  same 
placed  in  the  hands  of  an  attorney  for  collec- 
tion, I,  we,  or  either  of  ua  agree  to  pay  10  per 


cent,  additional  on  the  amount    A.  V.  H..  J. 

D.  F."— is  a  note  under  the  law  merchant 

2.  Same  —  iKDOBSEinRT  —  Bona    Fidi    Pub- 

CBABBB— Defenses. 

A  note  indorsed  before  maturity  for  a  valu- 
able consideration  is  not  subject  to  any  defenses 
which  the  maker  may  have  had  against  the  orig- 
inal holder. 

[£}d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  7,  Bills  and  Notes,  {  9^.] 

8.  Same— Action— Fbiua  Facie  Pboot. 

In  an  action  on  a  note,  the  note,  which 
contained  an  indorsement  to  plaintiff,  being  in- 
troduced, proved  prima  facie  tbat  it  was  given 
for  a  valuable  consideration  and  indorsed  be- 
fore maturity  In  good  faith,  and  in  the  absence 
of  further  proof  entitled  plaintiff  to  judgment 
4.  Save — Defense. 

It  is  no  defense  to  a  note  sued  on  by  the 
indorsee  that  one  acting  as  his  agent  in  negjo- 
tlating  the  indorsement  knew  there  was  a  fail- 
ure of  consideration  for  the  note. 

Error  to  the  United  States  Court  for  the 
Southern  District  of  the  Indian  Territory; 
before  Justice  Hosea  Townsend,  November  9^ 
1906. 

Action  on  a  note  by  O.  W.  Pate  against  A. 
y.  Harris.  From  a  Judgment  of  the  com- 
missioner's court  for  defendant,  plaintiff  ap- 
pealed to  tbe  United  States  District  Court; 
and  from  a  Judgment  for  plaintiff,  defendant 
brings  error.    Affirmed. 

Summers  Hardy  and  William  M.  Franklin, 
for  plaintiff  In  error.  E.  D.  Slough  and  J. 
O.  Minter,  for  defendant  in  error. 

LAWRENCE  J.  Defendant  In  erro^ 
brought  his  action  in  tbe  United  States  com- 
missioner's court  against  plaintiff  In  error  up- 
on a  promissory  note  in  the  words  and  flgureo^ 
following: 

"Kingston,  I.  T.,  July  16th,  1903. 

"On  or  before  Oct  Ist,  1904, 1,  we,  or  either 
of  us  promises  to  pay  to  tbe  order  of  Mrs.  P. 
V.  Brewster  one  hundred  and  fifty  dollars,  in 
Kingston,  I.  T.,  for  value  received.  And  in 
case  of  legal  proceedings  on  this  note,  or  the 
same  placed  In  the  hands  of  an  attorney  for 
collection  I,  we,  or  either  of  us  agree  to  pay 
10  per  cent  additional  on  the  amount 
"$160,00.  A.  V.  HarrlB. 

•J.  D.  Forte." 

Indorsed: 

"This  note  Is  transferred  by  Mrs.  P.  V. 
Brewster  to  Q.  W.  Pate. 

"P.  V.  Brewster. 

"Pay  to  tbe  order  of  Bank  of  Helen  for 
collection.  G.  W.  Pate." 

Judgment  was  rendered  in  favor  of  this 
plaintiff  in  error  in  the  commissioner's  court, 
from  which  defendant  in  error  appealed  to 
the  United  States  District  Court,  and  was 
there  tried  to  a  Jury;  and  the  court  at  the 
close  of  the  evidence,  on  its  motion,  directed 
verdict  for  the  plaintiff  in  the  original  ac- 
tion, and  the  Jury  returned  its  verdict  ac- 
cordingly for  $160  and  interest  at  6  per  cent 
per  annum  from  October  1,  1904.  Plaintiff 
in  error  moved  for  a  new  trial,  setting  forth 
the  usual  grounds,  and  the  q>ecial  cause  of 
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refusal  by  the  court  to  give  the  following  In- 
structions on  behalf  of  this  plaintiff  In  error: 
"You  are  Instructed  that  If  you  find  from  the 
evidence  that  the  witness  Martin  was  the 
agent  of  the  plaintiff  in  negotiating  the  trans- 
fer of  the  note  sued  upon,  and  If  yon  further 
find  from  the  evidence  that  said  witness  Mar- 
tin, as  such  agent  for  plaintiff,  bad  fall  no- 
tice and  knowledge  of  the  failure  of  consider- 
ation in  the  note  sued  on,  then  you  will  find 
for  the  defendant,  as  notice  to  the  agent  in 
fact  is  notice  In  law  to  bis  principal."  The 
motion  was  overruled,  and  Judgment  was 
rendered  upon  the  verdict 

The  bill  of  exception,  made  part  of  this 
record,  shows  that  the  defendant  in  error 
offered  and  read  in  evidence  to  the  Jury  the 
said  note  and  Indorsements,  and  rested  his 
case.  It  was  admitted  by  the  defendant  in 
error,  for  the  purpose  of  the  trial,  that  the 
consideration  of  the  note  had  failed.  The 
plaintiff  in  error  testified  In  his  behalf  that 
the  note  was  given  for  rent  of  certain  lands 
which  the  payee  of  the  note  claimed  to  own 
as  a  Mississippi  Choctaw  Indian,  and  short- 
ly thereafter  he  wns  deprived  of  possession 
of  the  land.  One  Mnrtln,  a  witness  for  de- 
fendant in  error,  testified  that  he  assisted  In 
making  the  trade  for  the  note.  "The  payee 
told  me  that  she  wanted  to  trade  It  for  a 
borse  in  August  I)efore  the  note  was  du& 
I  saw  defendant  in  error  who  had  a  horse 
for  sale  wbicb  suited  Mrs.  Brewster,  the 
payee,  and  the  trade  was  made  between  them, 
and  she  wrote  the  indorsement  and  delivered 
the  note  to  Pate,  defendant  In  error,  and 
thereuipon  he  delivered  the  horse  to  her.  Mrs. 
Brewster  paid  me  and  also  Pate  for  my 
services."  It  was  admitted  by  this  plaintiff 
in  error  at  the  trial  that  the  Indorsee,  Pate, 
had  not  any  knowledge  of  the  said  failure  of 
consideration  at  the  time  of  the  Indorsement 
It  was  also  then  and  there  stated  by  the  at- 
torney for  plaintiff  in  open  court:  "Our 
theory  is  that  this  man  Martin  was  the  agent 
of  plaintiff  and  that  he  had  full  knowledge, 
and  that  notice  to  the  agent  Is  notice  to  the 
principal."  The  errors  assigned  are  a  repeti- 
tion of  the  causes  for  new  trial,  with  the 
added  alleged  errors  that  the  court  erred 
in  orerrullng  the  motion  for  new  trial,  and 
tn  rendering  Judgment  for  plaintiff. 

The  following  statutory  provisions  are  In 
force  in  this  territory,  and  were  at  the  time 
of  tbe  transaction  in  question:  "All  bonds, 
bills,  notes,  agreements,  and  contract  In  writ- 
ing for  the  payment  of  money  or  property, 
or  for  l)oth  money  and  property,  shall  be  as- 
signable." Section  455,  Ind.  T.  Ann.  St  18B9. 
"Nothing  contained  in  this  act  shall  change 
tbe  nature  of  the  defense,  or  prevent  the  al- 
lowance of  discounts  or  set-offs,  either  in  law 
or  equity,  that  any  defendant  may  hove 
against  the  original  assignor  previous  to  the 
assignment  or  against  the  plaintiff  or  as- 
signee after  the  assignment."  Section-  457, 
Ind.  T.  Ann.  St  1899.  "Nothing  in  the  pre- 
ceding section  shall  apply  to  a  bill  of  ex- 


change or  negotiable  promissory  note  trans- 
ferred in  good  faith  and  for  value  before 
maturity;  but  such  Instruments  shall  be 
governed  In  all  respects  by  tbe  rules  of  tbe 
law  merchant  concerning  commercial  and 
negotiable  paper."  Section  458,  Ind.  T.  Ann. 
St  1809. 

The  Instrument  in  writing,  the  subject- 
matter  of  this  action,  Is  clearly  a  promissory 
note  under  the  law  merchant,  and  defined 
as  follows:  "An  absolute  promise  In  writing, 
signed  but  not  sealed,  to  pay  a  certain  speci- 
fied sum  at  a  time  therein  limited,  or  on  de- 
mand, or  at  sight  to  a  person  therein  named 
or  designated,  or  to  his  order,  or  to  tlie  b<wr- 
er."  Byles  on  Bills,  5.  The  rule  Is  so  famil- 
iar as  to  require  no  citation  of  authority  that 
a  promissory  note  indorsed  before  maturity 
for  a  valuable  consideration  Is  not  subject  to 
any  defenses  which  tbe  maker  may  have  had 
against  the  original  holder.  The  Introduction 
of  the  note  in  evidence  was  prima  facie  for  a 
valuable  consideration.  Indorsed  before  ma- 
turity. In  good  faith,  and  in  the  absence  of 
further  proof  entitled  the  holder,  defendant 
in  error,  to  Judgment  thereon.  Being  com- 
mercial, negotiable  paper,  tbe  attempted  de- 
fense was  utterly  futile,  and  had  no  objec- 
tion to  Its  Introduction  been  made  at  tbe 
proper  time,  would  have  been  excluded,  and 
the  court  properly,  at  the  first  opportunity, 
did  exclude  by  Instructing  the  Jury  to  find 
a  verdict  for  plaintiff,  and  rendering  Judg- 
ment for  this  defendant  in  error. 

The  writ  of  error  Is  so  clearly  without 

merit  that  we  order  and  direct  that 

per  cent  be  added  as  a  penalty  for  delay 
under  the  rule  provided  for  such  cases,  and 
that  there  shall  be  Judgment  accordingly. 

Affirmed. 

GILL,  a  J.,  and  CLAYTON,  J.,  concur. 


LOWRBY  V.  SCARGILU 

(Court  of  Appeals  of  Indian  Territory.    Sept 
28,1907.) 

1.  Pmncipai.  and  Agkht  —  Saibs— Idehtitt 
OF  Buyer— EviDZNOB. 

In  an  action  for  the  price  of  Roods  sold, 
evidence  held  to  sustain  a  verdict  tliat  the  goods 
were  sold  to  defendants  on  their  personal  credit 
and  not  to  a  corporation  alleged  to  have  been 
represented  by  them. 

[Ed.  Note.— For  cases  in  point  see   Cent  Dig. 
vol.  40,  Principal  and  Agent,  {  720.] 

2.  Same— Undisclosed  Pbimcipal—Liabiutt 

OF    AOENT. 

Where,  in  an  action  for  goods  sold,  defend- 
ants claimed  that  the  goods  were  purchased  by 
a  corporation,  and  not  by  defendants  personally, 
the  court  properly  charged  that.  If  goods  are 
purchased  Dy  an  agent  without  disclosing  for 
whom  they  were  being  purchased,  the  agent 
will  be  personally  liable  to  the  seller  for  the  price. 
[Ed.  Note.— BH)r  cases  In  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent  §t  521-527.] 

3.  Same— Question  fob  Jubt. 

Whether  goods  sued  for  were  sold  to  de- 
fendants, or  either  of  them,  or  to  a  corporation 
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which  they  alleged  they  represented,  held  (or  the 
jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
▼ol.  40,  Principal  and  Agent,  §  722.] 

Error  to  the  United  States  C!oart  for  the 
Central  District  of  the  Indian  Territory ;  be- 
fore Justice  Wm.  H.  H.  Clayton.  April  19, 
1906. 

Action  by  George  A.  Scarglll  against  Wiley 
W.  Lowrey  and  another.  From  a  Justice's 
Judgment  In  favor  of  plaintiff,  afflrmed  by 
the  district  court,  defendant  Lowrey  brings 
error.     Affirmed. 

Rosser  &  Vamer,  for  plaintiff  In  error.  J. 
Wesley  Smith,  for  defendant  in  error. 

LAWRENCE,  3.  This  cause  had  Its  begin- 
ning In  the  maypr's  court  of  the  town  of  Spl- 
ro,  January  10,  1906,  against  this  plaintiff  In 
error  and  codefendant,  Alford  F.  Blsaell,  and 
was  based  upon  an  alleged  sale  and  delivery 
of  "six  singletrees,  2  D.  Trees  and  cllvlces 
and  4  cllvlces,"  of  the  reasonable  value  of 
$6.25,  by  defendant  In  error  to  said  defend- 
ants. Judgment  was  rendered  In  that  court 
against  both  defendants  for  $6.25,  from  which 
they  appealed  to  said  United  States  District 
Court  where  It  was  tried  to  a  Jury  resulting 
in  a  verdict  In  favor  of  defendant  in  error 
against  this  plaintiff  in  error  for  $6.23. 
Plaintiff  made  motion  for  new  trial,  which 
was  overruled,  and  Judgment  was  rendered 
upon  the  verdict.  From  this  Judgment  plain- 
tiff prosecutes  this  writ  of  error,  and  assigns 
11  specific  and  alleged  manifest  errors  com- 
mitted by  the  District  Court  in  the  trial  of 
the  case:  First,  refusal  of  the  court  to  allow 
this  plaintiff  in  error  to  testify  that  the  In- 
dian Territory  Investment  Company  was  a 
corporation.  Second,  In  admitting  in  rebnttal 
the  testimony  of  the  conversation  of  plaintiff 
in  error  with  a  witness  Cutchelow.  Third,  In 
admitting  the  testimony  of  a  witness,  Mc- 
Bride,  of  a  transaction  between  witness, 
plaintiff  In  error,  and  Cutchelow  as  to  the  pur- 
chase price  of  the  goods  In  question.  Fourth, 
In  admitting  the  testimony  of  a  witness, 
Moore,  of  a  conversation  between  plaintiff  in 
error  and  the  witness  Cutchelow.  Fifth,  In 
refusing  to  allow  the  officers  of  the  Indian 
Territory  Investment  Company  to  testify  that 
it  was  an  incorporation.  Sixth,  In  Instruct- 
ing the  Jury:  "They  deny  that  Cutchelow 
was  authorized  by  them  to  purchase  the  ar- 
ticles, and  they  say  that  If  they  were  pur- 
chased by  them,  it  was  not  for  their  Individ- 
ual b«ieflt.  but  in  their  official  capacity  as 
officers  of  a  certain  corporation."  Seventh, 
in  instructing  the  Jury:  "In  this  case  the 
court  instructs  you  that  they  cannot  escape 
payment  on  the  plea  that  they  were  acting  as 
officers  of  a  corporation,  because  they  have 
not  shown  any  existence  of  a  corporation." 
Eighth.  In  instructing  the  Jury :  "Or,  not  be- 
ing authorized.  If  he  purchased  the  goods  for 
them  and  thoy  knowlngl,v  received  tliem,  and 
knowingly  used  them,  then  they  would  be 


liable."  Ninth,  the  verdict  Is  contrary  to  tbe 
law.  Tenth,  the  verdict  is  contrary  to  the 
evidence.  Eleventh,  In  overruling  the  motion 
for  a  new  trlaL 

Their  being  no  pleadings,  the  facts  are  to 
l>e  gathered  from  the  evidence:  It  appears 
from  the  bill  of  exceptions  that  tbe  witness 
Cutchelow  was  a  servant  of  the  defendants 
Lowrey  and  BIssell,  and  was  in  need  of  some 
tools  with  which  to  do  the  work  they  requir- 
ed, and  he  testified  that  the  plaintiff  in  error 
told  him  to  purchase  them  upon  their  credit, 
which  the  witness  states  that  he  did  of  the 
defendant .  In  error,  and  they  were  charged 
upon  his  book  of  accounts  to  "BIssell  &  Low- 
rey." Bisseli  testified  denying  that  be  In  any 
manner  authorized  the  purchase  to  be  made 
upon  tbe  credit  of  himself  and  Lowrey,  and 
states  that  the  work  was  being  done  for  the 
Indian  Territory  Investment  Company.  Low- 
rey testified  to  the  same  effect  The  testi- 
mony of  Cutchelow  as  to  authority  given  blm 
by  Lowrey  was  corroborated  by  witnesses 
McBrlde  and  defendant  in  error.  The  court 
instructed  tbe  Jury  that  if  it  believed  from 
the  greater  weight  of  the  evidence  that  the 
defendants,  or  either  of  them,  procured  the 
goods  without  disclosing  for  -whom  they  were 
being  purchased,  then  the  one,  or  l>oth,  making 
or  directing  the  purchase,  would  thereby  be- 
come personally  liable  to  pay  tbe  seller  for 
the  reasonable  price  of  the  goods. 

Tbe  Jury  found  against  tbe  defendant  Low- 
rey, and  we  think  the  evidence  and  instruc- 
tions Justified  it;  and,  further,  that  theconrt 
did  not  err  in  ita  instmctlons.  Tbe  sole  is- 
sue was :  Were  the  goods  sold  and  delivered 
at  the  request,  express  or  implied,  of  the  de- 
fendants, or  either  of  them?  This  was  en- 
tirely a  question  of  fact  for  the  Jury,  and 
there  is  nothing  in  this  record  indicating  that 
they  did  not  properly  find  upon  the  greater 
weight  of  the  evidence,  and  that  the  court 
properly  instructed  them  as  to  the  law,  and 
its  rulings  upon  the  admission  and  exclusion 
of  the  evidence  were  without  prejudicial  er- 
ror. 

The  Judgment  Is  afflrmed. 

GILL,  C.  J.,  and  TOWNSBND,  J.,  concur,. 


ARDMORE  LOAN  &  TRUST  CO.  t.  DII<- 

LARD. 

(Conrt  of  Appeals  of  Indian  Territory.    Sept 

26,  1907.) 

1.  UsuBT—ElLiareNTS— Intent. 

A  contract  cannot  be  rendered  usurious  by 
■ulraequent  transactions  lietween  the  parties, 
but  it  must  appear  that  at  tbe  time  the  con- 
tract was  made  the  parties  agreed  that  an  un- 
lawful rate  of  interest  should  be  paid  and  re- 
ceived. 

[E!d.  Note. — For  cases  in  point  see  Cent  Die. 
vol.  47,  Usury,  »  137-144.] 

2.  Samb— Device  fob  Uscbt— Evidkrc*. 

Plaintiff  borrowed  money  from  defendant, 
executing  a  note  and  mortgage  therefor,  and 
also  a  cotton  contract  to  deliver  to  defendant 
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certain  cotton  to  be  bandied  by  !t  at  a  stipu- 
lated commission,  and  in  case  of  his  failure  to 
do  so  to  pay  defendant  such  commisaion  as 
liqnidated  damages.  Notbins  being  paid,  and  no 
cotton  having  been  delivered,  defendant  sold 
the  mortgaged  chattels,  and  plaintiff  sued  for 
conversion,  claiming  that  defendant  charged 
$26.!iO  interest  for  the  loan  of  $100,  and  that 
the  cotton  contract  was  executed  at  the  same 
time  as  the  note  and  mortgage  as  a  mere  cover 
for  usury ;  it  not  being  intended  that  any  cotton 
should  be  delivered,  and  that  defendant  credited 
a  portion  of  the  proceeds  of  a  sale  of  the  prop- 
erty on  Euch  cotton  contract.  Held,  that  an 
instruction  authorizing  the  jury  to  determine 
the  question  of  usury  solely  from  the  fact  as 
to  whether  or  not  any  money  was  collected  by 
defendant  on  the  cotton  contract  was  erroneous ; 
such  contract  in  itself  not  being  even  prima  facie 
proof  of  usury. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Usury,  {{  130,  131.1 

Error  to  the  United  States  Court  for  the 
Soathem  District  of  the  Indian  Territory; 
before  Justice  Hosea  Towiisend,  June  24, 
1906. 

Action  by  W.  A.  Dlllard  against  the  Aid- 
more  Loan  &  Trust  Company.  From  a  judg- 
ment for  plaintiff,  defendant  brings  error. 
Reversed  and  remanded. 

This  is  a  suit  instituted  by  defendant  in 
error,  plaintiff  lielow,  against  the  Ardmore 
Loan  &  Trust  Company,  to  recover  damages 
in  the  sum  of  $520  for  the  alleged  unlaw- 
ful conversion  of  certain  property  described 
in  the  complaint  Defendant  Justified  the 
taklnK  uudpr  n  mortgage  executed  to  It  by 
Dlllard.  The  plaintiff  had  borrowed  of  the 
defendant  tbe  sum  of  $166,  for  wbicli  be  ex- 
ecuted his  note,  and  to  secure  its  payment 
he  executed  a  chattel  mortgage  covering  the 
property  taken  by  defendant  At  the  time  of 
tbe  taking,  the  note  and  mortgage  were  due 
and  unpaid.  At  the  time  of  the  execution 
of  t;ie  note  and  mortgage,  the  plaintiff  also 
executed  to  the  defendant  a  "cotton  con- 
tract," by  the  terms  of  which  he  undertook 
to  deliver  to  It  certain  cotton  to  be  handled 
and  sold  by  defendant  at  a  stipulated  com- 
mission, and  on  failure  to  deliver  tbe  cotton 
to  pay  defendant  the  amount  of  such  com- 
mission as  liquidated  damages.  No  cotton 
was  delivered  under  the  contract.  The  note 
was  not  paid  at  maturity,  and  the  property 
claimed  to  be  covered  by  the  mortgage  was 
taken  by  defendant  and  sold;  and,  as  be- 
fore stated,  this  suit  is  to  recover  damages 
for  the  conversion. 

Cmce,  Gmce  &  Bleakmore,  for  plaintiff 
in  error. 

CLAYTON,  J.  (after  stating  the  facts  as 
al>ove).  One  of  the  contentions  of  the  plain- 
tiff at  the  trial,  though  not  pleaded,  was  that 
the  interest  charged  upon  the  note  secured  by 
tbe  mortgage  was  usurious,  and  therefore 
the  mortgage  was  void.  At  the  trial  tbe 
plaintiff  proved  his  ownership  of  the  prop- 
erty. Its  value,  and  the  taking  by  defend- 
ant, and  rested  his  case.  The  defendant  In- 
troduced its  mortgage  and  proof  tending  to 


show  that  It  covered  the  property  sued  for. 
On  cross-examination  of  one  of  defendant's 
witnesses,  the  plaintiff,  expressly  making  the 
witness  his  own,  drew  out  the  fact  that  the 
cotton  contract  bad  been  executed,  and  Intro- 
duced it  in  evidence,  together  with  tbe  note 
secured  by  the  mortgage.  This  was  done 
over  the  objections  of  defendant  The  theory 
upon  which  the  cotton  contract  was  allowed 
to  be  Introduced  In  evidence  was  that  If  It 
could  be  shown  that  this  contract  was  exe- 
cuted between  the  parties  fraudulently  as  a 
device  to  cover  up  usury  on  the  note,  it  would 
render  the  mortgage  void,  and  therefore  en- 
title plaintiff  to  recover.  The  only  proof 
offered  as  tending  to  show  that  tbe  cotton 
contract  was  a  device  or  scheme  to  cover 
usury  was  the  testimony  of  the  plaintiff  that 
Mr.  Boone,  the  company's  manager,  who  ne- 
gotiated the  loan,  told  him  that  he  would 
charge  htm  $2(!.50  Interest  on  the  $100  loan. 
He  also  says  that  he  signed  some  paper  pre- 
pared by  Mr.  Boone,  but  does  not  seem  to 
know  anything  about  the  cotton  contract  but 
admits  his  signature  to  It  The  contract  was 
made  about  the  same  time  as  the  note  and 
mortgage,  and  there  is  some  proof  tending  to 
show  that  the  defendant  applied  some  of  the 
proceeds  of  the  sale  of  the  mortgaged  prop- 
erty to  the  cotton  contract  The  testimony 
of  defendant  on  this  point  Is  that  the  cotton 
contract  was  an  entirely  different  and  Inde- 
pendent one  from  tbe  other,  had  nothing  to 
do  with  It  and  that  none  of  the  proceods  of 
the  sale  was  applied  to  It  Upon  this  point 
the  court  charged  the  Jury  as  follows :  "Now 
tbe  next  question  that  arises  Is:  They  say 
thei-e  was  usury  In  this  transaction.  It  is 
not  contended  by  plaintiff  there  was  any 
usury  In  the  execution  of  tbe  note,  or  that 
the  note  Itself  carried  any  usury  with  It; 
but  tliey  claim  that  In  addition  to  ttiat  there 
was  a  certain  contract  made  which  was  part 
and  parcel  of  the  transaction,  as  liquidated 
damages,  which  tbe  plaintiff  says  was  simply 
a  device  to  cover  usury.  Now  the  question 
is:  Did  be  collect  anything  in  connection 
with  that  contract?  Tbe  defendant  states 
that  It  was  a  matter  outside  the  contract 
that'  there  was  no  cotton  at  ail,  and  that 
there  was  nothing  charged.  If  that  be  true, 
and  you  are  satlsfled  that  Is  tbe  status  of 
tbe  case,  and  that  all  that  was  collected  wels 
the  amount  of  tbe  note,  and  the  expenses 
Incident  to  the  taking  of  the  stock,  etc.,  in 
the  execution,  the  foreclosing  of  the  mort- 
gage, then  the  question  of  usury  would  1)p 
eliminated;  but  If  you  should  be  satisfied 
that  there  was  usury,  and  that  was  a  usuri- 
ous contract  and  that  tbe  defendant  did  col- 
lect usury,  then  the  court  would  Instruct 
you  that  the  note  and  mortgage  are  both 
void.  The  defendant  could  not  collect  any- 
thing under  a  usurious  contract  •  ♦  •  If 
there  was  anything  collected,  anything  under 
this  cotton  contract  by  virtue  of  that  con- 
tract, then  I  would  say  It  was  usurious." 
Tbe  giving  of  this  instruction  is  complain- 
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«d  of  by  the  fifth  and  seventh  assignments 
of  error.  In  this  Inatmctlon  the  Jury  are 
told  that,  in  determining  whether  the  cot- 
ton contract  was  a  device  to  cover  usury  or 
not  the  question  is,  did  he  collect  anything 
In  connection  with  that  contract,  and  If  any- 
thing was  collected  it  would  be  usurious; 
that  is,  the  text  presented  to  the  Jury  by  the 
court  as  to  whether  the  whole  contract,  In- 
cluding the  note  and  mortgage,  was  void  l>e- 
cause  of  usury,  was  to  be  determined  solely 
by  the  fact  as  to  whether  or  not  any  money 
was  collected  by  the  defendant  on  the  cotton 
contract.  If  there  was,  the  contract,  accord- 
ing to  the  Instruction,  was  usurious  and  void, 
and  the  plaintiff  should  recover;  if  not,  the 
note  and  mortgage  were  valid  and  would  de- 
feat plaintlfTs  right  of  recovery.  On  this 
branch  of  the  case  the  only  thing  left  for 
the  Jury  to  determine  was  whether  or  not 
any  money  was  collected  on  the  cotton  con- 
tract If  so,  their  verdict  was  to  be  for 
plaintifT;  If  not,  for  the  defendant  While 
It  Is  true  that  If  money  arising  from  the 
sale  of  the  mortgaged  property  given  to  se- 
cure the  loan  had  been  collected  and  applied 
on  the  cotton  contract  It  in  connection  with 
other  facts  and  circumstances,  might  have 
been  considered  by  the  Jury  as  tending  to 
show  that,  at  the  time  the  contract  of  loan 
was  entered  hito,  the  cotton  contract  was  ex- 
ecuted simply  as  a  device  to  cover  usury; 
but  certainly,  standing  alone.  It  was  not  con- 
clusive of  that  fact,  nor  was  it  prima  fade 
evidence,  if  any  proof  at  all.  In  order  that 
a  contract  of  loan  shall  be  held  to  be  usuri- 
ous. It  must  always  appear  that  at  the  time 
the  contract  was  entered  into  the  parties 
agreed  that  an  unlawful  rate  of  Interest 
should  be  paid  and  received;  and  in  the 
absence  of  this  understanding  any  subse- 
quent conduct  of  the  parties,  however  fraud- 
ulent will  not  make  the  contract  an  usurious 
one.  Webb  on  Usury,  i  SI;  Omaha  Hotel 
Co.  V.  Wade,  97  U.  8.  23,  24  L.  Ed.  917; 
Gregory  v.  Bewly,  2  Ark.  22;  Jordan  v. 
Mitchell,  25  Ark.  258;  German  Bank  v. 
Deshon,  41  Ark.  331 ;  Scruggs  v.  Scottish  Co., 
64  Ark.  566,  16  8.  W.  563.  The  mere  fact 
then,  that  money  was  collected  and  paid  on 
the  cotton  contract  If  It  be  true,  is  nofsuffl- 
clent  proof  to  condemn  the  transaction  be- 
cause of  usury.  It  may  be  said  that  there 
were  other  facta  and  circumstances  proven 
which  tended  to  show  usury ;  that  the  plain- 
tiff testified  that  Mr.  Boone,  the  company's 
manager,  told  him  at  the  time  of  the  loan 
that  be  Intended  to  charge  him  $26.50  Interest 
on  the  |100  loan,  which,  of  course,  would  be 
usury;  and  that  there  were  other  circum- 
stances In  proof.  But,  conceding  this,  they 
were  all  denied  by  defendant's  testimony  as 
strongly  as  they  were  asserted  by  plaintiff; 
and  if  the  court  bad  left  all  of  the  facts  and 
circumstances.  Including  the  payments  on  the 
cotton  contract.  In  proof,  with  the  denials  of 
the  opposite  party,  to  the  Jury  to  determine 
from  them  all  if  there  wero  usury,  there 


could  have  been  no  complaint  as  to  the 
charge.  But  this  was  not  done.  They  wero, 
In  effect,  told,  upon  this  branch  of  the  case^ 
that  they  were  only  to  consider  the  one 
question:  Was  there  money  collected  and  ap- 
plied to  the  cotton  contract?  It  so,  find  usu- 
ry, and  a  verdict  for  the  plaintiff;  if  not, 
for  the  defendant    And  this  was  error. 

There  were  five  other  specifications  of  er- 
ror; but,  as  counsel  for  plaintiff  in  error  In 
their  brief  have  presented  no  argument  we 
will  not  consider  them. 

For  the  error  above  pointed  out  the  Judg- 
ment of  the  court  below  is  reversed  and  re- 
manded. 

GILL,  a  J^  and  LAWRBNCB,  J„  concur. 


BRUNER  et  al.  v.  KANSAS  MOLINB  PLOW 

CO. 

(Court  of  Api>eals  of  Indian  Territory.    Sept 

26,  1907.) 

1.  Venue— MonoHS  fob  Chanok  op  Vehub— 
Affidavits— Witnesses— CBEniBiuTY. 

Whether  witnesses  in  support  of  a  motion 
for  a  change  of  venue  because  of  prejudice 
aKainst  the  party  moving  therefor  are  credible 
persons  within  the  statute  requiring  that  the 
witnesses  in  support  of  an  application  for  a 
change  of  venue  shall  be  credible  persons  is  a 
question  of  tact  for  the  court  to  determine  on 
taking  proof  and  examining  the  witnesses. 

2.  Sams. 

Where  witnesses,  in  support  of  an  applica- 
tion for  a  change  of  venue  because  of  prejudice 
against  the  party  applying,  orally  testified  that 
they  had  no  knowledge  of  the  tacts  to  which 
they  swore,  the  witnesses  were  not  credible  per- 
sons, within  the  statute  requiring  that  witness- 
es in  support  of  an  application  for  a  change 
of  venue  shall  be  credible  persons. 
S.     Sales— DEUVKT—DELAT—SUFFIClEKOTOr 

Evidence. 

Where  a  contract  of  sale  provided  for  a 
delivery  at  the  seller's  warehouse,  and  declared 
the  seller  not  responsible  for  freight,  the  buyer 
is  bound  to  show  delay  in  delivery  at  the  ware- 
house, and  proof  of  delay  in  the  arrival  of  the 
goods  at  their  destination  was  not  sufficient 

4.  Principai,    and    Agent  —  Authoeitt    of 
Aqent— Repkesentations  by  Agent. 

Where  a  contract  of  sale  provided  for  de- 
livery at  the  seller's  warehouse,  and  stipulated 
that  no  agreements  save  those  in  the  contract 
would  be  recognized,  statements  of  the  seller's 
agent  not  included  In  the  contract  were  not 
binding  on  the  seller. 

[Ed.  Note.— For  cases  in  point  see   Cent  Dig. 
vol.  40,  Principal  and  Agent  H  583-687.] 

5.  COBPOBATIONS  —  Fobeigw   Cobporatiors  — 
Cabbyino  on  Business  Within  Statk. 

A  salesman  of  a  foreign  corporation  pro- 
cured !d  Oklahoma  a  contract  for  the  purcnase 
of  goods.  The  contract  provided  that  It  should 
not  be  consummated  until  approved  by  the  cor- 
poration at  its  home  office,  and  that  the  goods 
should  be  delivered  to  the  buyer  at  that  place. 
The  contract  was  approved  by  the  corporation 
at  its  home  office.  Ueld,  that  the  transaction 
was  not  doing  business  in  Oklahoma,  in  viola- 
tion of  the  statute  requiring  an  agent  to  be 
located  in  that  territory,  on  whom  service  could 
be  bad. 

Appeal  from  the  United  States  Court  for 
the  Southern  District  of  the  Indian  Terrt- 
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tory;  before  Justice  J.  T.  Dlckerson,  May  1, 
1906. 

Action  by  the  Kansas  Moline  Plow  C!om- 
pauy  against  H.  S.  Bruner  and  others.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Tbe  appellee,  tbe  Kansas  MoUne  Plow 
Company,  brought  its  action  against  the 
appellants  for  the  sum  of  $1,223.21,  together 
with  interest  for  goods,  wares,  and  merchan- 
dise sold  and  deilvereMl  by  appellee  to  the 
appellants  at  the  special  instance  and  re- 
quest of  said  appellants,  and  attached  to 
their  complaint  an  itemized  account  An 
order  of  attachment  was  also  issued  by  the 
appellee,  and  certain  property  of  the  appel- 
lants seized  under  the  order.  The  appel- 
lants, answering,  admit  the  purchase  of  the 
property  described  in  appellee's  complaint, 
but  allege  that  at  the  time  of  purchase 
of  said  machinery  and  Implements  it  was 
agreed  in  writing  that  all  of  said  machinery 
should  be  of  a  certain  class  and  character 
and  of  such  material  as  is  commonly  used  in 
-tbe  manufacture  of  machinery  and  farming 
implements  of  that  kind.  They  allege  that 
at  the  time  of  the  sale  of  said  goods  by  ap- 
pellee to  appellants  it  was  understood  be- 
tween them  that  tbe  appellants  were  engaged 
In  the  sale  and  contracting  of  farm  Imple- 
ments of  the  class  and  character-  described 
in  the  contract;  that  all  of  said  implements 
were  being  purchased  for  the  sale  of  the 
spring  of  1903,  tbe  same  being  the  season  in 
which  farming  implements  of  that  character 
were  usually  sold.  They  allege  that  appellee 
failed  and  refused  to  deliver  tbe  goods  un- 
der the  terms  of  the  contract  until  It  was 
too  late  for  them  to  be  placed  on  the  market 
by  appellants.  They  allege  further  that  said 
machinery,  as  delivered  to  them,  proved  to 
be  of  a  different  class  and  character  than 
that  agreed  upon  in  the  contract,  it  being  of 
an  inferior  character,  a  portion  of  the  ma- 
chinery not  being  shipped  at  all;  that  upon 
receipt  of  the  machinery  and  an  investiga- 
tion of  the  material  used  in  its  manufacture 
the  appellants  notified  appellee  that  tbe  ma- 
chinery was  subject  to  their  order;  and  al- 
lege that  subsequently  tbe  agent  of  the  ap- 
pellee Tisited-them  at  Waurika  for  the  pur- 
pose of  adjusting  their  differences  and  agreed 
that  the  property  should  be  and  remain  the 
property  of  the  Kansas  Moline  Plow  Com- 
pany, and  that  appellants  were  to  sell  as 
much  of  the  machinery  as  they  could  and 
hold  tbe  funds  subject  to  the  order  of  appel- 
lee. They  further  allege  that  It  was  agreed 
between  the  parties  that  appellees  were  to 
furnish  the  appellant  an  experienced  machin- 
ist to  place  said  machinery  In  condition  for 
fftrm  work.  This  they  allege  they  failed 
and  refused  to  do.  They  further  plead  that 
the  goods  were  sold  both  in  Oklahoma  and 
Indian  Territory;  that  appellee  had  not  at 
that  time  or  subsequent  thereto  a  duly  ap- 
pointed agent  under  the  laws  of  Oklahoma 
upon  whom  service  might  be  had,  attaching 
IM  S.W.-62 


a  copy  of  the  territory  laws  of  Oklahoma 
governing  foreign  corporations  to  their  an- 
swer. Application  for  a  change  of  venue 
was  made  by  appellants,  and  overruled.  To 
the  action  of  the  trial  court  in  overruling 
same  tbe  appellants  reserved  their  excep- 
tions. A  motion  for  change  of  venue  was 
duly  filed  and  overruled,  and  exception  sav- 
ed. The  ease  was  tried  to  a  jury,  which 
was  peremptorily  Instructed  to  return  a  ver- 
dict for  the  plaintiff. 

Gilbert  &  Bond,  for  appellants.  McKnIght 
&  Haskett  and  E.  E.  Morris,  for  appellee. 

CLAYTON,  J.  (after  stating  the  facts  as 
above).  There  are  27  specifications  of  error 
in  tbe  assignment  Tbe  second  is  as  fol- 
lows: "Error  of  court  in  overniling  and 
denying  the  application  of  plaintiff  In  error 
for  a  change  of  venue."  The  motion  and 
supporting  affidavit  are  as  follows:  "Now 
comes  the  defendants  In  the  above-styled 
cause  and  moves  the  court  to  grant  them  a 
change  of  venue  in  the  above  cause  for  the 
reason  that  the  prejudice  against  the  defend- 
ants In  the  division  of  the  Southern  district 
of  the  Indian  Territory  in  which  said  cause 
is  pending  is  so  great  that  the  defendants 
cannot  obtain  a  fair  and  Impartial  trial  in 
said  action,  and  defendants  except  to  Ard- 
more.  Gilbert  &  Bond,  Attorneys  for  de- 
fendants. B.  J.  Kelly,  being  duly  sworn  on 
oath  states  that  he  is  one  of  the  defendants 
in  the  above-styled  and  entitled  cause,  and 
the  several  matters  and  things  set  forth  in 
the  foregoing  motion  are  true.  B.  J.  Kelly. 
Subscribed,  etc.  •  •  •  Before  me,  the  un- 
dersigned authority,  this  day  personally  ap- 
peared D.  P.  Sturgeon  and  C.  B.  Arnold  who 
being  duly  sworn  on  oath  state  that  they 
are  acquainted  with  the  defendants  in  the 
above  and  foregoing  cause,  that  they  believe 
the  defend.Tnts  cannot  obtain  a  fair  and  Im- 
partial trial  in  the  Ryan  division  of  the 
Southern  district  of  the  Indian  Territory  on 
account  of  the  prejudice  existing  there 
against  the  defendants,  and  afiiants  believe 
the  statements  contained  in  the  foregoing 
motion  to  be  true.  X).  P.  Sturgeon,  C.  B.  Ar- 
nold." 

The  motion  was  contested  on  the  ground 
that  the  attesting  witnesses  were  not  credi- 
ble persons,  as  provided  by  the  statute.  On 
the  hearing  of  this  contest  the  court  examin- 
ed both  of  the  attesting  witnesses,  and  none 
others,  and  upon  their  testimony  overruled 
the  motion  for  a  change  of  venue,  to  which 
action  of  the  court  exception  was  duly  sav- 
ed. It  was  agreed  that  the  testimony  of 
these  two  witnesses  was  as  follows:  By  D. 
P.  Sturgeon,  that  he  was  20  years  of  age; 
that  he  had  lived  for  some  time  upon  the 
farm  of  B.  J.  and  T.  B.  Kelly,  appellants 
herein,  a  place  containing  7,000  or  8,000  acres 
of  land;  that  Kelly  brought  the  affidavit  for 
change  of  venne  to  him  and  asked  him  to 
sign  it;  that  he  did  not  know  the  size  of  the 
district  and  never  heard  any  other  persons. 
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except  the  renters  on  this  place,  say  anj- 
tblng  about  the  case,  and  did  not  know  the 
boundaries  of  the  territory  returnable  to 
the  Ryan  court;  that  he  was  acquainted  with 
some  of  the  Browns  who  had  formerly  liv- 
ed on  the  same  place,  and  with  whom  Kelly 
had  some  trouble;  and  that  a  relative  of 
the  Browns  was  at  that  time  postmaster  at 
Ryan.  By  C.  B.  Arnold,  that  he  had  not 
beard  any  one  say  the  Kellys  could  not  ob- 
tain a  fair  and  Impartial  trial  at  Ryan;  that 
he  did  not  even  know  the  size  of  the  ter- 
ritory returnable  to  Ryan  court  The  stat- 
ute requires  that  the  witnesses  shall  be  two 
credible  persons;  and  whether  they  be  such 
or  not  Is  a  matter  of  fact  for  the  court  to 
determine  before  the  order  is  made.  If  the 
witnesses  are  found  to  be  credible,  the  order 
for  a  change  of  venue  goes  as  a  matter  of 
right;  but  if  they  be  found  to  be  not  credible, 
the  terms  of  the  statute  are  not  compiled 
with,  and  the  order  should  be  refused.  And 
in  order  to  determine  this  question,  the  court 
may  take  proof,  and  we  know  of  no  rule  of 
law  exempting  the  attesting  witnesses  from 
testifying  In  the  matter.  But  the  proof  must 
be  directed  to  the  question  of  their  credibili- 
ty, and  none  other.  It  Is  evident  from  the 
statements  of  these  witnesses  on  their  ex- 
amination before  the  court  that  neither  of 
them,  especially  the  witness  Arnold,  had  any 
knowledge  of  the  facts  to  which  they  made 
affidavit  They  simply  swore,  as  a  matter 
of  accommodation  possibly,  to  the  existence 
of  a  condition  about  which  they  knew  noth- 
ing, and  which,  in  all  probability,  did  not  ex- 
ist and  if  this  be  not  perjury  it  grazes  it  so 
closely  as  to  be  hardly  distinguishable  from 
it;  and.  Inasmuch  as  the  aflSdavit  was  made, 
if  not  true  or  rashly  sworn  to,  for  the  pur- 
pose of  impeding  the  due  course  of  procedure 
In  a  court  of  justice,  it  becomes  doubly  rep- 
rehensible, and  stamps  the  witness  with  the 
brand  of  incredibility  to  such  an  extent  as 
to  justify  a  court  In  the  absence  of  other 
proof,  in  finding  that  they  were  not  "credi- 
ble persons."  It  Is  not  possible  that  the 
statute  intended  that  the  delays  and  the  con- 
tingent expenses  to  litigants  and  the  annoy- 
ance to  the  courts  should  be  had  upon  the 
affidavits  of  witnesses  so  careless  of  the 
truth;  nor  can  it  be  said  that  they  are  cred- 
ible persons  in  the  sense  of  the  statute. 

The  fourth  to  the  ninth  and  the  twentieth 
assignments  complain  of  the  action  of  the 
court  in  sustaining  objections  of  the  plain- 
tiff to  certain  questions  asked  by  the  de- 
fendant of  witnesses.  The  first  question  to 
which  objection  was  sustained  was  asked 
the  defendant  Bruner:  "Well,  did  you  buy 
it  [the  goods  which  counsel  had  previously 
designated  as  'stufT]  for  the  season  of  1903, 
or  for  some  other  season?"  Again:  "What 
understanding,  if  any,  did  you  have  with 
the  agent  of  the  Moline  Plow  Company  as 
to  the  manner  in  which  this  stuff  that  you 
purchased  would  be  sold?"  And,  "Was  there 
any  understanding  between  yourself  and  this 


corporation  about  the  length  of  time  that  It 
would  take  to  ship  those  goods  from  storage 
place  to  town  of  Waurika?"  And,  "Did  those 
goods  arrive  at  Waurika  in  time  for  the 
spring  sales?"  and  so  on.  The  defendant  was 
trying  to  show  that  because  of  a  delay  in 
shipping  the  goods  he  was  deprived  of  the 
benefit  of  the  spring  sales.  The  contract  of 
sale  provided  that  the  goods  should  be  de- 
livered by  plaintiff  to  defendants  at  plain- 
tiff's warehouse  In  Kansas  City,  and  that 
plaintiff  was  not  to  be  responsible  for  freight 
and  no  proof  was  offered  to  show  that  they 
were  not  promptly  delivered  at  the  ware- 
bouse  in  Kansas  City,  or  that  any  delay  was 
caused  by  plaintiff's  fault  If  there  had  been 
proof  that  the  plaintiff  had  for  an'  unreason- 
able time  delayed  delivery  of  the  goods  at 
the  warehouse,  this  proof  might  possibly  have 
been  relevant  The  contract  was  received 
and  approved  at  Kansas  City  on  the  18th  of 
March.  The  goods  arrived  at  Waurika,  in 
Oklahoma,  In  the  early  part  of  April.  The 
delay  of  a  few  days  or  weeks  In  their  arrival 
at  Waurika,  in  the  absence  of  other  proof," 
tends  to  show  rather  that  the  delay,  if  such 
there  was,  was  caused  by  the  railway  com- 
pany in  handling  the  freight  from  Kansas 
City  to  Waurika.  The  plaintiff,  under  the 
contract,  was  not  responsible  nor  called  up- 
on to  account  for  that  delay,  and  until  the 
foundation  was  laid  by  the  Introduction  of 
some  proof  that  the  delay  was  In  the  deliv- 
ery of  the  goods  at  the  warehouse,  proof  that 
they  were  late  in  getting  Into  Waurika  would 
not  be  relevant  The  burden  of  proof  that 
the  delay  in  delivering  the  goods  at  the  ware- 
bouse  was  on  defendant,  and  proof  that 
there  was  delay  in  the  arrival  of  goods  hun- 
dreds of  miles  away  is  not  of  Itself  proof  of 
that  fact.  In  arguing  this  question,  counsel 
for  appellants  in  their  brief,  say:  "The  de- 
fense of  the  appellant  was  that  there  was  a 
failure  of  consideration ;  that  the  contract  was 
brought  about  by  false  representations  made 
by  the  salesman  of  the  Moline  Plow  Company 
as  to  the  time  it  would  take  the  goods  to 
reach  the  place  of  storage  to  Kansas  City 
and  the  pidce  of  storage  to  Waurika."  This 
is  fully  answered  by  the  terms  of  the  con- 
tract, which.  In  this  particular  are:  "(1)  The 
goods  to  be  delivered  at  the  warehouse  of 
party  of  the  first  part  [plaintiin  at  Kansas 
City,  Mo.;  (2)  no  agreements,  conditions,  or 
stipulations,  verbal  or  otherwise,  save  those 
mentioned  in  this  contract, .  will  be  recog- 
nized; (3)  It  Is  fully  agreed  by  the  parties 
hereto  that  the  above  terms  of  this  contract, 
together  with  notices  and  warrants  exhibited 
on  page  2  of  this  contract  contain  all  the 
agreements,  conditions,  or  stipulatlona  be- 
tween the  parties  hereto,  and  no  other  agree- 
ments, conditions  or  stipulations,  verbal  or 
otherwise,  shall  be  recognized  by  either  party; 
(4)  the  parties  hereto  have  carefully  con- 
sidered the  essential  points  of  this  contract 
before  signing,  and  agree  that  It  ts  both 
satisfactory  and  binding  on  each."     There 
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la  no  charge  of  fraud  In  the  answer.  Under 
this  contract  any  statement  of  the  agent 
as  to  the  time  when  the  goods  would  arrive 
at  Waurlka,  not  having  been  Included  In  the 
contract,  la  not  binding  on  the  plaintiff,  es- 
pecially 80  when  It  Is  considered  that  the 
goods  were  In  defendants'  care,  and  at  their 
risk  from  the  time  of  the  delivery  at  the 
warehouse,  and  no  proof  was  offered  of  any 
delay  up  to  that  time. 

The  next  error  argued  by  defendant  is: 
"Error  of  the  coiirt  In  refusing  at  request 
of  counsel  for  plaintiff  in  error  to  instruct 
(or  plaintiff  In  error  when  defendant  in  error 
rested  its  case."  This  error,  the  twelfth,  as 
well  as  the  twenty-second  assignment,  Is 
based  upon  the  assumption  that  as  the  plain- 
tiff below  was  a  manufacturing  and  mercan- 
tile corjwratlon,  organized  under  the  laws 
of  Illinois,  and  doing  business  In  the  state 
of  Kansas,  and  had  no  agent  in  the  territory 
of  Oklahoma  upon  whom  to  serve  notice, 
that  the  contract  was  unenforceable.  The 
proof  shows  that  the  goods  were  ordered  by 
defendants  through  a  salesman  of  plaintiff, 
at  Waurlka,  Okl.;  that  the  contract  was 
signed  at  that  place,  but  by  one  of  Its  writ- 
ten provisions  It  was  not  to  be  considered 
consummated  until  approved  by  the  company 
at  Kansas  City.  The  contract  was  sent  to 
that  place,  and  there,  on  the  18th  day  of 
March,  1903,  was  finally  executed  by  the  ap- 
proval of  the  company  signed  by  It  The 
goods  were  to  be  delivered  to  defendant  at 
that  place.  This  transaction  did  not  con- 
stitute "doing  business  in  the  territory  of 
Oklahoma"  in  contravention  of  the  statute 
requiring  an  agent  to  be  located  In  that  ter- 
ritory upon  whom  service  could  be  had.  Be- 
sides, a  contract  entered  into  by  a  salesman 
finally  signed  in  a  state  to  be  executed  in 
that  state,  is  a  contract  of  that  state,  and 
transactions  accruing  under  It  does  not  con- 
stitute a  doing  business  in  another  state  in 
the  sense  of  the  Oklahoma  statute.  And  even 
If  the  goods  were  to  have  been  delivered  to 
the  pnrcliaser  in  another  state,  it  is  not.  In 
the  sense  of  the  statute,  doing  business  in  the 
latter  state.  Wagner  et  al.  v.  J.  &  G.  Mea- 
kln,  Limited,  33  O.  C.  A.  677,  92  Fed.  76; 
Supply  Co.  V.  Mosher,  72  N.  W.  117,  114 
Mich.  64;  Varnish  Co.  v.  Connell,  32  N.  Y. 
Supp.  492,  10  Misc.  Rep.  553.  "The  procuring 
In  New  Tork  of  orders  for  goods  by  the 
traveling  agent  of  a  foreign  corporation  which 
orders  are  to  be  transmitted  to  the  home 
office  of  the  corporation  for  approval,  after 
which  the  goods  are  to  be  shipped  from  such 
ofllce  to  the  buyer  tn  New  York,  does  not 
constitute  'doing  business  in  this  state.' 
lAimber  Co.  t.  Holbert,  39  N.  Y.  Supp.  432, 
5  App.  Dlv.  659 ;  33  O.  O.  A.  589,  note ;  Ameri- 
can Broom  &  Brush  Co.  v.  Addlckes,  42  N. 
Y.  Supp.  871,  19  Misc.  Rep.  36."  "Act 
May  19,  1894  (91  Ohio  Laws,  356,  356), 
imposing  conditions  precedent  to  the  doing 
business  In  the  state  by  foreign  stock  corpora- 
tions other  than  banking  and  Insurance  cor- 


porations do  not  apply  to  foreign  corpo- 
rations whose  business  within  the  state  con- 
sists merely  tn  selling,  tlurongh  traveling 
agents,  goods  manufactured  without  the  state 
and  delivering  them  within  the  state."  Tole- 
do Com.  Co.  V.  Glen  Mfg.  Co.,  45  N.  B.  197,  55 
Ohio  St  217.  See  notes  to  Wagner  v.  J. 
&  G.  Meakin,  •supra;  Cooper  Mfg.  Co.  y. 
Ferguson,  113  U.  S.  727,  5  Sup.  Ct  739,  28 
L.  Ed.  1137. 

There  are  other  errors  assigned,  but  we 
have  discussed  all  In  which  there  is  any 
merit 

We  think  the  court  did  not  err  in  per- 
emptorily directing  a  verdict  for  plaintiff 
below. 

Affirmed. 

GILL.  O.  J.,  and  T0WN8BND  and  LAW- 
RENCE, JJ.,  concur. 


CHOCTAW,  O    &  G.  R.  CO.  v.  BIOB. 

(Court  of  Appeals  of  Indian  Territory.     Sept 

26.  1907.) 

1.  Wbu  of  Ebbob— Scopk. 

A  writ  of  error  is  a  process  of  common- 
law  origin  unavailable  to  present  controverted 
matters  of  fact  for  review,  but  only  questions 
of  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |§  3441-3449.] 

2.  Nuisance— Cbbation  and  Maintbnancb— 
Notice. 

Unless  a  railroad  company  built  its  right 
of  way  embankment,  which  plaintiff  claimed 
constituted  a  nuisance,  the  railroad  company 
could  not  be  liable  for  resulting  damages  until 
after  notice  to  abate. 
S.  Adverse  Possession— Title  AcqinsED. 

A  fee  title  to  real  estate  by  prescription 
may  be  acquired  by  open,  notorious,  adverse, 
and  continuous  possession  under  claim  of  title 
for  the  time  prescribed  by  Mansf.  Dig.  §  'fill 
[Carter's  Ind.  Ter.  Ann.  St.  1899,  g  2938]. 

[Ejd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  §§  611-615.] 

4.  Watebb  and  Wateb  Coitbses— Railboadb 
— RiOHT  or  Wat  Embankment  — Injubt  to 
Land— Action- Paooir  of  Title. 

In  an  action  against  a  railroad  company 
for  injuries  to  plaintiff's  land  by  the  obstruction 
of  the  flow  of  surface  water  by  defendant's  right 
of  way  embankment,  proof  of  plaintiff's  posses- 
sion of  the  land  injured  was  sufScient  proof  of 
his  title  thereto,  in  the  absence  of  evidence 
that  his  estate  was  limited. 

Error  to  the  United  States  Court  for  the 
Southern  District  of  the  Indian  Territory; 
before  Justice  Hosea  Townsend,  December 
18,  1904. 

Action  by  W.  H.  Rice  against  the  Choctaw, 
Oklahoma  &  Gulf  Railroad  Company.  From 
a  Judgment  for  plaintiff,  defendant  brings 
error.    Afiirmed. 

O.  B.  Stuart  for  plaintiff  in  error.  Cruce, 
Cruce  &  Bleakmore,  for  defendant  in  error. 

LAWRENCE,  J.  January  15,  1904,  defend- 
ant in  error  filed  his  complaint  alleging  that 
he  was  the  owner  of  and  In  possession  of  two 
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certain  tots  In  Ardmore,  upon  which  were 
two  dwelling  houses,  stables,  outbuildings, 
and  other  appurtenances,  all  Inclosed  with  a 
substantial  fence;  that  In  the  year  1002 
plaintiff  In  error  built  a  railroad  along  and 
near  to  said  lots,  and  there  made  an  embank- 
mest,  and,  in  the  construction  thereof,  which 
was  upon  the  alley  adjoining  said  lots,  and 
not  upon  the  right  of  way  of  plaintiff  in  er- 
ror, the  same  was  so  negligently  made,  and 
erer  since  has  been  so  maintained,  by  said 
plaintiff  In  error,  as  to  obstruct  the  natu- 
ral flow  of  water  which  falls  upon  and 
flows  over  and  upon  said  lots,  whereby  It 
stands  upon  the  same  to  the  depth  of  from 
one  to  five  feet,  thereby  causing  deposits  of 
various  offensive  and  decaying  substances, 
which  endanger  the  life  and  health  of  plain- 
tiff and  bis  tenants  thereon.  It  Is  averred 
that  the  property  Immediately  before  the 
making  of  the  embankment  was  of  the  rea- 
sonable value  of  $4,000,  and  immediately 
thereafter  it  was  reduced  to  the  value  of  $1,- 
800.  Plaintiff  asked  for  judgment  for  $3,00a 
Plaintiff  in  error  answered  the  complaint, 
and  says  "that  it  has  not  sufficient  informa- 
tion and  belief  to  form  an  opinion  as  to 
whether  the  plaintiff  is  the  owner  of  the  lots 
mentioned  In  said  complaint,  and,  without 
denying  or  admitting  ownership  thereof,  it 
demands  strict  proof  of  same,"  denies  that  it 
built  the  railroad  and  embankment,  but  ad- 
mits that  since  then  It  has  operated  and 
maintained  the  same,  tnit  denies  the  embank- 
ment was  not  built  upon  its  right  of  way, 
but  upon  the  alley  between  the  right  of  way 
and  plaintiff's  lots,  and  denies  that  the  em- 
bankment was  so  negligently  built  as  to  ob- 
struct the  natural  flow  of  the  water  which 
falls  on  said  alleged  premises  of  plaintiff 
and  a  large  body  of  land  adjacent  thereto; 
that  said  lota  are  made  or  built  up,  and  for 
14  years,  and  prior  to  the  making  of  said 
embankment,  have  been  subject  to  overflow ; 
and  that  two  pipes  were  put  through  said 
embankment  in  such  manner  and  of  size  suffi- 
cient to  carry  off  all  the  water  that  might 
flow  down  and  against  the  embankment,  and 
denies  the  said  premises,  just  prior  to  the 
making  of  said  embankment,  were  of  the 
value  of  $4,000,  and  says  their  market  value 
was  not  over  $1,000,  and  denies  all  damage 
thereto  by  reason  of  said  embankment.  The 
Issue  was  tried  to  a  Jury.  At  the  close  of 
the  evidence  plaintiff  In  error  moved  the 
court  to  Instruct  the  Jury  to  return  a  verdict 
(or  it,  upon  the  ground  that  plaintiff  failed 
to  show  that  the  embankment  had  been  un- 
Bklllfully  built,  and  that  the  pipes  were  not 
sufficient  to  carry  the  ordinary  and  usual 
rainfall  that  might  accumulate  thereat,  and 
also  that  the  evidence  shows  that  It  did  not 
build  the  embankment,  and  had  not  notice 
that  same  was  the  cause  of  the  alleged  over- 
flow of  the  lots  of  defendant  in  error,  and  it 
bad  not  been  requested  to  abate  the  alleged 
nuisance.  The  motion  was  overruled,  and 
plaintiff  In  error  excepted  thereto.    The  court 


instructed  the  Jury,  In  substance,  as  follows: 
"The  burden  is  upon  the  plaintiff  to  estab- 
lish, by  the  evidence,  the  allegations  of  his 
complaint  You  are  the  sole  judges  of  the 
weight  of  the  evidence  and  the  credibility  of 
the  witnesses.  If  the  defendant  company 
made  an  embankment  of  earth  in  the  alley 
next  to  plaintiffs  lots,  and  the  same  was 
negligently  built,  and  by  reason  thereof  plain- 
tiff's property  has  been  damaged,  your  ver- 
dict should  be  for  him  for  such  sum  as  the 
evidence  shows  he  was  damaged.  If  yon 
shall  find  from  the  evidence  that  the  road- 
bed, embankment,  drains,  railway  switches, 
and  other  stmctures  thereon,  were  built  by 
defendant,  then  you  shall  determine  from  the 
evldence-if  plaintiff  has  been  damaged  there- 
by, and,  if  so,  find  for  plaintiff  the  sum  that 
will  compensate  him  therefor.  But,  If  the 
defendant  did  not  construct  and  maintain  the 
things  mentioned,  then  you  will  And  for  the 
defendant"  To  these  Instructions  this  plain- 
tiff then  and  there  duly  excepted.  The  Jury 
returned  its  verdict  flndlng  for  plaintiff  $650 
damages.  Thereupon  the  court  rendered  Judg- 
ment in  favor  of  plaintiff  for  $650.  against 
defendant  and  for  costs.  This  plaintiff  in 
error  moved  for  a  new  trial,  alleging  as  ground 
therefor  the  overruling  of  its  demurrer  to 
the  complaint  admitting  evidence  to  go  to 
the  Jury  over  its  objection,  in  overruling  its 
motion  for  an  Instruction  to  the  Jury  to  re- 
turn a  verdict  for  It  the  verdict  is  not  sus- 
tained by  the  evidence,  that  the  verdict  is 
contrary  to  the  law,  and  for  errors  occurring 
at  the  trial,  and  excepted  to  by  it  The  mo- 
tion was  overruled,  and  defendant  excepted. 

Plaintiff  in  error  prosecutes  this  writ  ot 
error,  and  assigns  as  ground  therefor,  first 
the  overruling  of  Its  motion  to  strike  second 
paragraph  of  complaint;  second,  the  over- 
ruling of  its  demurrer  to  first  amended  com- 
plaint; third,  in  permitting  certain  docu- 
ments In  proof  of  plaintiff's  title,  purporting 
to  be  correspondence  with  United  States  In- 
dian agent  and  receipts  therefrom  concerning 
the  patent  for  said  property ;  fourtli,  the  de- 
nying of  its  motion  to  instruct  the  Jury  to 
return  a  verdict  In  its  favor;  fifth,  in  in- 
structing the  Jury ;  and,  sixth,  in  overruling 
motion  for  new  trial,  and  prayed  for  Judg- 
ment of  reversal.  Counsel  for  plaintiff  in  a- 
ror  says:  "Without  waiving  other  assign- 
ments of  error,  he  will  confine  his  argument 
to  two  points:  That  this  plaintiff  in  error 
did  not  construct  the  railroad  in  question,  and 
no  notice  was  given  It  to  abate  the  nuisance. 
That  there  was  no  legal  proof  that  defendant 
in  error  was  the  owner  of  the  premises  alleg- 
ed to  have  been  damaged." 

Some  ot  the  errors  assigned  are  insufficient 
under  the  rule,  and  as  counsel,  in  effect 
waives  all  but  the  two  above  named,  we  shall 
only  consider  these  two.  Oounsel  for  defend- 
ant in  error,  in  their  brief,  say:  "We  do  not 
controvert  the  proposition  that  if  the  de- 
fendant company  had  no  connection  with 
the  construction  of  the  road,  It  could  not  i» 
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held  liable  nntil  It  bad  received  notice  to 
abate."  Therefore  first  of  plaintiff's  points 
becomes  one  of  fact,  instead  of  law.  The 
mle  Is  well  understood  by  the  profession  that 
controverted  matters  of  fact  cannot  be  consid- 
ered In  the  court  of  review,  upon  a  writ  of 
error,  except  so  far  as  may  be  necessary  in 
determining  the  legality  of  the  rulings  of  the 
trial  court  upon  the  admission  or  exclusion 
of  evidence,  and  Its  Instructions  to  the  jury, 
or  refusal  to  Instruct  in  behalf  of  plaintiff 
In  error.  "A  writ  of  error  Is  a  process  of 
common-law  origin,  and  It  removes  nothing 
for  examination  but  the  law."  Bllsworth,  0. 
J.,  In  Wlscart  v.  Dauchy,  8  DalL  (U.  8.)  821, 
1  L.  EU.  619.  And  Fuller,  0.  J.,  In  citing  this 
case,  and  discussing  this  proposition,  says: 
"The  distinction  between  a  writ  of  error  and 
and  an  appeal  has  always  beoi  otwerved  by 
this  court,  and  has  been  recognized  by  the 
legislation  of  Congress  from  the  foundation 
of  the  government."  Elliott  v.  Toeppner,  187 
U.  S.  327,  23  Sup.  a.  188,  47  L.  Ed.  200.  It 
was  a  question  of  fact  If  plaintiff  In  error  did 
construct  and  maintain  the  alleged  nuisance. 
E>vldence  and  testimony,  for  and  against,  was 
heard  upon  it  It  cannot  be  said,  from  the 
record,  that  there  was  not  evidence  tending 
to  prove  the  affirmative  of  the  proposition. 
The  court  Instructed  the  Jury  "that,  if  de- 
fendant did  not  construct  and  maintain  the 
matters  mentioned  [referring  to  the  embank- 
ment, etc.],  you  will  find  for  the  defendant" 
The  finding  of  the  Jury  was  for  the  plaintiff 
below.  This,  we  think,  puts  at  rest  the  first 
point  of  plaintiff  In  error,  for.  If  It  did  do  the 
matters  and  things  alleged,  the  notice  to 
abate  was  not  necessary. 

The  second  proposition  is  that  defendant  in 
error  was  not  shown,  by  legal  evidence,  to 
be  the  owner  of  the  premises  alleged  to  have 
been  damaged.  In  this  action  defendant  in 
error  claims  to  be  the  owner  of  the  real  prop- 
erty In  question,  and  In  the  possession  of  the 
same,  and  demands  damage  for  the  deprecia- 
tion of  its  market  value  by  reason  of  the  al- 
leged wrongful  acts  of  the  plaintiff  In  error. 
These  allegations  of  the  complaint  Imply  nec- 
essarily that  he  claims  a»  the  owner  in  fee. 
There  is  no  direct,  competent  evidence  that 
he  was  such  owner.  Testimony  was  admit- 
ted to  go  to  the  Jury,  over  the  objection  of 
plaintiff  in  error,  to  establish  the  fact  that 
defendant  in  error,  prior  to  the  time  of  and 
after  the  construction  of  the  embankment 
was  In  the  actual  possession  of  the  lots  In 
question,  and  had  built  houses  thereon  and 
made  other  improvements.  A  fee-simple  title 
to  real  estate,  by  prescription,  may  be  acquir- 
ed by  open,  notorious,  adverse,  and  contln- 
ooas  possession  upon  claim  of  title  for  the 
length  of  time  provided  by  the  statute.  Sec- 
tion 2938  (section  4471,  Mansf.  Dig.)  Carter's 
Ind.  Ter.  Ann.  St  1899;  Bradstreet  v.  Hunt- 
ington, 5  Pet  (U.  B.)  402,  8  U  Ed.  170.  Or  it 
may  be  established  by  documentary  proof  of 
chain  of  title  from  the  sovereign  to  the  claim- 
ant;  bat  does  the  law  require  proof  of  ei- 


ther of  these  modes  to  entitle  plaintiff  to  re- 
cover for  damages  to  real  estate?  We  think 
it  sufficient  In  the  first  instance,  for  him  to 
make  a  prima  facie  case  by  showing  posses- 
sion at  the  time  of  the  injury.  The  wrong- 
doer may  defend  against  the  amount  of  dam- 
ages to  be  recovered  by  showing  the  estate  of 
the  plaintiff  to  be  limited.  "In  actions  of 
ejectment,  or  trespass  on  real  estate,  posses- 
sion by  the  plaintiff  at  the  time  of  eviction 
has  always  been  held  prima  facie  evidence 
of  the  legal  title,  and  as  against  a  mere  tres- 
passer Is  sufficient."  Campbell  v.  Rankin,  99 
U.  S.  261,  25  Ia  Ed.  435.  See,  also,  Davenport 
V.  Devenaux,  46  Ark.  342;  Burt  v.  Panjaud, 
99  U.  S.  180,  25  L.  Ed.  451;  G.,  O.  &  S.  F. 
Ry.  V.  Johnson,  64  Fed.  474,  4  0.  O.  A.  447. 

The  points  relied  upon  by  the  plaintiff  In 
error  are  not  well  assigned,  and  the  Judgment 
is  affirmed. 

GILL,  0.  J.,  and  CLAYTON,  J.,  concur. 


CHOCTAW   RY.   &   LIGHTING   CO.  r.   IN- 
CORPORATED TOWN   OF  Mc- 
ALBSTEB. 
(Court  of  Appeals  of  Indian  Territory.    Sept 
26,  1907.) 

1.  Evidence— Best  and  Secondabt  BvinENOE 

— CONBTBUCTION   OV  WBITINGS. 

Where  the  bond  sued  on  bad  been  burned 
In  the  destruction  of  a  building  coataining  plaia- 
tiS's  records,  secondary  evidence  was  admissible 
to  show  the  contents  of  the  bond. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,   Evidence,  ii  580-694.] 

2.  Lost   Inbtbumentb  —  Actionb  —  Pbesump- 

TIOMB. 

Where  defendant's  predecessor  had  executed 
the  bond  sued  on  to  comply  with  an  ordinance 
for  the  construction  of  a  street  railroad,  and 
the  bond  was  destroyed  with  plalptiS's  other 
records,  and  no  copy  was  produced,  it  would  be 
presumed  that  the  bond  was  made  to  conform  to 
the  ordinance  requiring  it. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  33,  Lost  Instruments,  8  62.] 

3.  Damages— Liquidated  Damaoeb. 

Where  a  street  railway  company  executed  a 
bond  to  a  town  to  secure  the  construction  and 
operation  of  a  street  railroad  under  an  ordi- 
nance granting  a  franchise  therefor,  the  sura 
named  as  the  penalty  of  the  bond  was  recover- 
able for  breach  thereof  as  liquidated  damages. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1.5,  Damages,  §g  154-178.] 

4.  Bonds— Tebmination  of  Liabilitt. 

Where  a  street  railroad  ordinance  required 
defendant's  predecessor  to  execute  a  bond  for 
$500  that  it  would  comply  with  the  ordinance 
in  good  faith  and  construct  the  road  within  a 
specified  time,  a  subsequent  cliange  in  the  route 
by  an  amendment  of  the  ordinance  granted  by 
the  town  on  the  application  of  the  railway 
company  did  not  terminate  the  principal's  lia- 
bility on  the  bond  so  that  on  a  orench  thereof 
an  action  was  maintainable  against  defendant 
as  the  railway  company's  successor  in  intere,>:t. 

Error  to  the  United  States  Court  for  the 
Central  District  of  the  Indian  Territory ; 
before  JusUce  W.  H.  H.  Clayton,  April  2, 
1906. 
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Action  by  the  Incorporated  town  of  Mc- 
Alester  against  the  Choctaw  Railway  ft 
lilgbtlng  Company.  From  a  Judgment  for 
plaintiff,  and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial,  defendant 
brings  error.    Affirmed. 

William  H.  Fnlier,  for  plaintiff  In  error. 
S.  F.  Brown,  Brooks  Fort,  and  McKennon  ft 
Pean,  for  defendant  in  error. 


LAWRENCE,  J.  December  4,  1901,  de- 
fendant in  error  granted  Lawrence  P.  Boyle, 
Abraham  W.  Thomas,  and  Perry  Newcomb, 
and  to  their  successors  and  assigns,  the 
right  to  build,  operate,  and  maintain  a  street 
railway  within  said  town  of  McAIester  for 
40  years,  describing  in  the  ordinance  there- 
for the  line  upon  which  the  same  should  be 
built,  and  the  time  within  which  it  should 
be  completed,  and  further  therein  providing 
that  said  grantees,  their  associates,  succes- 
sors,  and  assigns,  should  deliver  said  town 
a  sufficient  bond  in  sum  of  $500  payable  to 
it  as  a  guarantee  of  good  faith  that  the  gran- 
tees, their  said  successors,  associates,  and 
assigns,  would  perform  the  terms  of  the 
grant,  and  upon  failure  so  to  do  said  bond 
should  become  of  force  and  effect  due  and 
payable  to  tbe  town.  The  Indian  Territory 
Traction  Company,  an  incorporation  under 
the  laws  of  said  territory,  became  the  suc- 
cessors of  said  grantees,  and  pursuant  to 
said  ordinance  executed  the  l>ond  required 
thereunder  to  the  town  in  the  sum  of  $500. 
July  1,  1903,  the  defendant  in  error,  at  the 
request  of  said  successors,  amended  the  said 
ordinance  by  changing  a  part  of  tbe  route 
provided  In  the  original  ordinance,  which 
change  was  duly  accepted  by  it  Subsequent- 
ly this  plaintiff  in  error  duly  became  the 
sncceesor  of  said  Indian  Territory  Traction 
Company.  Said  grantees  and  successor  hav- 
ing failed  to  complete  the  said  railway  with- 
in the  time  and  npon  the  entire  line  pre- 
scribed by  said  ordinance,  tbe  defendant 
brought  an  action  upon  said  bond  against  the 
principal  thereof,  the  said  Indian  Territory 
Traction  Company,  December  5,  1904,  and 
prayed  for  Judgment  for  $500.  March  15, 
1906,  this  plaintiff  filed  herein  its  answer, 
in  which  It  averred  that  It  was  a  body  cor- 
porate duly  authorized  to  so  act  under  the 
laws  of  said  territory,  and  that  it  is  the  suc- 
cessor of  said  Indian  Territory  Traction 
Company;  further  answering,  says  that  it 
has  built  and  is  operating  flve-slzths  of  the 
line  of  road  named  In  said  ordinances;  says 
that  it  has  not  luiowledge  of  records  show- 
ing that  its  assigns  executed  any  bond  for 
$500  under  section  IS  of  the  original  ordi- 
nance, and  therefore  denies  tbe  same  and  de- 
mands proof  thereof;  and  further  says  that 
if  a  bond  was  made  under  said  section  15 
It  was  long  prior  to  the  amendment  to  said 
original  ordinance,  and  that  no  renewal  bond 
was  required  under  the  amended  ordinance. 


and  no  bond  was  given  under  said  amended 
ordinance;  that  if  any  bond  was  given  in 
1001  it  became  null  and  void  after  the  pas- 
sage of  said  amendment  to  the  original  ordi- 
nance, as  said  amendments  entirely  changed 
the  conditions  of  said  bond.  If  any  was  given 
as  against  this  answering  defendant,  and  as 
well  Its  said  assignor;  avers  that  all  the 
terms  and  conditions  of  the  ordinances,  as 
shown  by  the  exhibits,  and  the  complaint 
herein,  have  been  practically  performed  by 
it,  and  there  has  been  no  breach  of  such  con- 
ditions that  would  warrant  the  forfeiture 
of  the  alleged  bond.  Under  this  state  of 
pleadings,  the  cause  was  tried  to  a  jury 
upon  documentary  proof  and  the  testimony 
of  witnesses  for  the  respective  parties.  At 
the  close  of  the  evidence,  the  defendant  re- 
quested the  court  to  Instruct  the  Juiy  to 
return  a  verdict  for  defendant,  which  re- 
quest was  refused  by  the  court  The  court 
Instructed  the  Jury  that  there  were  but  two 
questions  of  fact  to  be  considered:  "First, 
was  there  a  bond  executed  as  alleged  in  tbe 
complaint?  It  is  claimed,  and  there  Is  proof 
before  you,  that  there  was  such  bond,  and 
that  it  was  destroyed  by  Are.  It  has  been 
ioolied  for  and  cannot  be  found,  and  this 
makes  tbe  secondary  proof  of  its  contents 
competent.  If  you  find  it  was  executed  as 
claimed  by  plaintiff,  you  will  then  find  what 
were  its  terms,  from  all  the  proof  before 
you,  and  If  you  shall  find  It  was  given,  and 
that  its  conditions  have  not  been  compiled 
with,  you  will  find  for  the  plaintiff.  The 
burden  of  tbe  proof  is  upon  plaintiff  to  es- 
tablish these  facts;  that  is,  there  must  be 
more  evidence^  weightier  evidence,  on  the 
side  of  tbe  plaintiff,  than  there  is  on  tbe 
side  of  the  defendant  There  is  proof  here 
tending  to  show  that  the  bond  was  given  un- 
der the  original  ordinance,  and  this  ordi- 
nance was  amended,  which  provided  for 
the  building  of  the  railway  on  a  line  dif- 
ferent from  the  one  named  In  the  original 
ordinance,  and  the  time  for  completion  of 
the  road  was  extended.  It  is  in  proof  that 
tills  was  done  at  the  solicitation  of  tbe  trac- 
tion company,  and  they  requested  the  coun- 
cil to  make  the  changes,  and  It  did  so.  If 
you  find  the  company  solicited  this  change, 
and  agreed  to  it  and  acted  under  it  and 
received  benefits,  then,  notwithstanding  the 
changes,  the  bond  Is  good,  and  notwithstand- 
ing the  changes  It  became  the  duty  of  tbe  com- 
pany to  build  the  road  under  the  provisions 
of  the  amended  ordinance,  and  tbey  wonid 
be  estopped  from  setting  up  tbe  fact  that  the 
bond  was  vitiated.  It  would  Iiave  that  ef- 
fect as  to  the  sureties,  but  they  have  not 
been  sued,  and  yon  have  nothing  to  do  with 
that  If  the  bond  was  given,  and  there  lias 
been  a  breach  of  its  conditions,  as  required 
by  the  amended  ordinance,  then  defendant  Is 
required  to  pay  the  full  amount  of  the  bond." 
The  Jury  returned  its  verdict  In  favor  of 
defendant  in  error  for  $500.    Tlie  piaintifl 
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In  error  moved  for  a  new  trial  on  tbe 
grounds  that  tbe  verdict  is  not  sustained  by 
sufficient  evidence  and  it  is  contrary  to  law, 
for  error  of  law  occurring  at  tbe  trial  and 
excepted  to  by  tbe  defendant  at  tbe  time, 
and  tbe  error  of  tbe  court 'in  refusing  to  di- 
rect a  verdict  for  defendant  Tbe  motion 
was  overruled,  and  Judgment  entered  up- 
on tbe  verdict 

Tbe  plaintiff  in  error  bas  brougbt  tbis  writ 
of  error  and  assigns  four  specific  causes  wby 
tbe  Judgment  of  tbe  court  below  sbould  be  re- 
versed :  First  for  tbe  overruling  of  tbe  mo- 
tion for  new  trial;  second,  tbe  overruling  of 
its  motion  for  a  peremptory  instruction  to 
tbe  Jury  to  return  a  verdict  for  defendant; 
tbird,  tbe  cbarge  of  the  court  to  the  Jury  that 
if  it  found  that  tbe  defendant  company  solic- 
ited tbe  passage  of  tbe  amendment  to  tbe 
original  ordinance,  acted  thereunder,  and  re- 
ceived its  benefits,  tben  the  change  did  not 
vitiate  tbe  bond,  and  It  became  tbe  duty  of 
tbe  company  to  build  tbe  road  to  conform  to 
tbe  change,  and  it  would  be  estopped  from 
setting  up  tbe  defense  that  the  bond  was 
thereby  violated;  fourth,  the  court  erred  in 
charging  tbe  Jury:  "la  other  words,  tbe 
court  Instructs  yon  that  If  tbe  bond  were  giv- 
en, and  there  baa  been  a  breach  of  the  condi- 
tions as  required  by  the  amended  ordinance, 
tben  tbe  defendant  is  required  to  pay  tbe  full 
amount  of  the  bond."  It  was  clearly  proved 
and  not  controverted  tbat  tbe  predecessor 
and  grantor  of  this  plaintiff  in  error  executed 
to  the  defendant  In  error  a  bond,  with  sure- 
ties In  the  sum  of  $500 ;  and  It  was  likewise 
shown  tbat  It  bad  been  burned  in  tbe  destruc- 
tion of  the  building  containing  tbe  records  of 
the  defendant  in  error.  This  authorized  the 
resort  to  secondary  evidence  of  tbe  contents 
of  the  bond.  A  copy  of  It  was  not  produced, 
and  none  of  tbe  witnesses  who  testified  as  to 
Its  contents  could  sa^  that  it  was  more  than 
an  obligation  to  pay  defendant  in  error  $500 
if  the  terms  of  the  original  ordinance  were 
not  complied  with  by  tbe  principal  named  In 
tbe  bond,  the  Indian  Territory  Traction  Com- 
pany. However,  tbe  ordinance  produced  In 
evidence  provided:  "Sec.  16.  Tbat  within 
ninety  days  after  tbe  passa$;e  of  this  ordi- 
nance tbe  grantees  herein,  their  associates, 
successors  and  assigns,  shall  execute  and  de- 
liver to  tbe  town  council  of  McAlester,  sub- 
ject to  its  approval,  a  good  and  sufficient 
bond  In  tbe  sum  of  five  hundred  dollars  ($500) 
payable  to  tbe  incorporated  town  of  McAles- 
ter, Ind.  Ter.,  as  a  guarantee  of  good  faith, 
and  If  tbe  grantees  herein,  their  associates, 
successors  and  assigns,  shall  fall  to  com- 
mence to  complete  the  line,  as  set  out  In  sec- 
tion 4  of  this  ordinance,  then  and  in  that 
event  this  bond  shall  become  of  force  and  ef- 
fect and  payable  to  said  town  of  McAlester, 
Indian  Territory.  If  said  line  is  completed 
in  accordance  with  section  4  of  this  ordi- 
nance, tben  in  tbat  event  this  lK>nd  shall  be- 
come null  and  void,  provided  however,  tbat  in 


case  the  grantees  herein,  their  associates, 
successors  or  assigns,  shall  not  be  granted  a 
franchise  or  right  of  way  by  the  government 
of  tbe  United  States  to  tbe  towns  of  Krebs 
and  Alderson,  then  and  in  that  event  this 
bond  shall  become  null  and  void."  It  is  pre- 
sumed tbat  the  bond  was  made  to  conform  to 
the  terms  of  this  section  of  the  ordinance, 
and  we  think  tbe  court  did  not  commit  error 
in  instructing  the  Jury  that  if  It  found  by  tbe 
greater  weight  of  the  evidence  that  tbe  terms 
of  tbe  bond  had  been  breached,  it  should  find 
for  tbe  full  amount  of  tbe  sum  therein  nam- 
ed, for  it  is  clear,  by  its  terms,  this  amount 
was  meant  as  fixed  and  liquidated  damages. 

It  is  contended  that  tbfe  change  of  the 
terms  of  the  contract  of  building  tbe  railway 
by  tbe  amendment  to  tbe  original  ordinance 
operated  as  an  abrogation  of  the  bond,  in  the 
absence  of  a  saving  clause  In  tbe  amendment. 
This  is  correct  as  to  tbe  sureties  on  tbe  bond, 
but  not  necessarily  so  as  to  the  principal  of 
tbe  bond.  The  converse  Is  true,  for  the  same 
reason  existed  for  maintaining  the  bonded 
indemnity  imder  tbe  ordinance  as  amended, 
as  under  the  original,  for  it  was  not  only  re- 
quired, "as  a  guarantee  nt  good  faith,"  on  the 
part  of  the  grantees  of  the  franchise,  that  It 
should  commence  tbe  work  of  building  the 
road,  but  as  well  to  complete  It  by  tbe  very 
terms  of  said  section  15.  Tbis  section  Is  as 
applicable  to  tbe  ordinance  as  amended  as  to 
It  before  such  amendment  It  is  a  familiar 
rule  of  construction  that  repeals  by  Implica- 
tion are  not  to  be  assumed  unless  they  shall 
clearly  appear  to  he  inconsistent  or  conflict- 
ing. However,  this  question  Is  eliminated  In 
this  cause  for  tbe  reason  there  was  an  abun- 
dance of  testimony  that  at  the  time  of  the 
adoption  of  tbe  amendment  tbe  effect  of  tbe 
amendment  upon  tbe  bond  was  discussed, 
and  that  both  parties  concurred  in  the  opin- 
ion and  belief  that  the  bond  stood  for  tbe  or- 
dinance as  amended*.  Llndley,  a  witness  ou 
part  of  plaintiff  in  error,  and  who  was  acting 
as  an  attorney  on  behalf  of  grantee  of  the 
franchise  and  present  at  tbe  passage  of  tbe 
amendment,  stated  tbat  It  was  a  condition  of 
tbe  acceptance  of  tbe  amendment  to  the  orig- 
inal franchise  that  no  new  bond  should  l>e 
given,  but  he  omits  to  say  whether  or  not 
tbe  town  of  McAlester  in  any  manner  ex- 
pressed a  rescission  of  the  bond  In  question. 
It  Is  fair  to  presume  that,  if  such  was  tbe  in- 
tention of  the  town  counsel,  and  he  being 
present  representing  tbe  interests  of  his  cli- 
ent, the  record  of  the  meeting  would  have 
been  made  to  sbow  It.  We  are  of  tbe  opinion 
that  tbe  bond  sued  upon  remained  In  full 
force  and  effect,  after  the  ameudraent,  as 
against  tbe  principal,  the  Indian  Territory 
Traction  Company,  and  tbe  liability  thereun- 
der passed  to  Its  successor,  tbe  plaintiff  In  er- 
ror. The  assignment  of  errors  as  to  the 
charge  of  tbe  court  is  not  sufficient  to  au- 
thorize reversal  of  the  Judgment. 

No  complaint  is  made  of  the  rulings  of  the 
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trial  court  upon  the  admission  or  exdoalon 
of  evidence.  The  court  did  not  commit  error 
In  refusing  a  new  trial. 

The  Judgment  Is  sustained  by  the  evidence 
and  the  law,  and  It  Is  therefore  affirmed. 

GILL,  OL  J.,  and  TOWNSEND,  J,  concur. 


PISK  T.  ARNOLD  et  aL 

(Court  of  Appeals  of  Indian  Territory.    Sept 

26,  19OT.) 

1.  PLEADINO  —  AKBWEB  —  ArriBUATIVK     Dk- 

FBN8E— Denial. 

Where  matter  pleaded  as  an  affirmative  de- 
fense is  not  denied  by  a  reply,  it  is  deemed  to 
have  been  admitted. 

[Bd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  39,  Pleading,  {  388.1 

2.  Indians— Indian  Lands— Actions— Plead- 
ino. 

Where  plaintiff,  a  Choctaw  Indian,  sned 
to  recover  poHsession  of  certain  land,  wMch 
she  claimed  defendants  held  as  her  tenants,  and 
defendants  denied  such  relation,  and  ajleged 
that  plaintiff  was  holding  all  the  land  she  was 
allowed  to  hold,  exclusive  of  the  land  in  question, 
that  her  holding  of  tlie  land  sued  for  was  pro- 
hibited by  law  and  constituted  a  crime,  and 
that  such  land  had  been  segregated  from  allot- 
ment and  classified  as  mineral,  which  facts 
plaintiff  failed  to  deny,  she  could  not  recover. 

3.  Forcible  Entbt  and  Dbtaineb— Natubb 
OF  Action. 

An  action  of  unlawful  detainer  is  purely 
possessory,  with  the  incident  of  damages  at- 
tached for  the  detention  of  the  property ;  plain- 
tiff being  required  to  recover  on  the  strength 
of  his  riglit  of  possession,  and  not  on  the  weak- 
ness of  the  right  of  his  adversary. 

[E)d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Forcible  Entry  and  Detainer,  {§  35,  3ft] 

4.  SAifK— Burden  or  Proof. 

The  burden  is  on  plaintiff  in  unlawful  de- 
tainer from  the  start  to  the  close  of  the  case, 
to  show  that  she  was  legally  entitled  to  recover 
possession  of  the  land  as  against  defendants; 
defendants  not  being  required  to  offer  any  proof 
nntil  plaintiff  by  the  weight  of  the  evidence  bad 
shifted  the  harden  of  defense  on  them. 

fEId.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Forcible  Entry  and  Detainer,  {  134.] 

Error  to  the  United  States  Court  for  the 
Central  District  of  the  Indian  Territory; 
before  Justice  W.  H.  H.  Clayton,  January  12, 
1906. 

Action  by  Juanlta  FIsk  against  Leo  Arnold 
and  another.  From  a  Judgment  for  defend- 
ants, plaintiff  brings  error.    Affirmed. 

J.  S.  Amote,  for  plaintiff  in  error.  Wallace 
Wilkinson,  for  defendants  in  error. 

LAWRENCE,  J.  Plaintiff  In  error  began 
an  action  to  recover  possession  of  a  75-acre 
tract  of  land  situate  in  the  Choctaw  Nation, 
alleged  to  be  wrongfully  detained  from  her  by 
the  defendants  in  error  holding  same  as  her 
tenants.  In  her  complaint  she  alleges  that 
she  Is  a  citizen  and  member  of  the  Choctaw 
Tribe  of  Indians;  that  In  1904  she  was  the 
owner  of  certain  improvements  on  the  land 
in  question,  and  upon  said  date  one  Thomas 
Myers  occupied  same  as  her  tenant;    that 


be  sublet  to  the  defendants,  and  thereby  they 
became  her  tenants;  and  that  this  tmancy 
terminated  December  81,  1904,  and  after- 
ward she  duly  served  them  with  notice  to 
quit  Defendants  answered,  denying  all  the 
material  allegations  of  the  complaint,  ex- 
cepting that  they  admit  she  Is  a  Choctaw  In- 
dian and  Is  holding  all  the  land  which  she  is 
entitled,  under  the  statute,  to  hold;  and, 
further,  that  the  land  in  question  is  segre- 
gated land  and  not  subject  to  allotment 
Further  answering,  they  say  that  In  No- 
vember, 1902.  said  Myers  and  one  Towry 
made  a  contract  by  which  Myers  was  to  im- 
prove the  land,  then  part  of  the  public  do- 
main, and  in  consideration  thereof  Myers 
should  hold  possession  of  said  land  for  five 
years.  Thereunder  Myers  placed  improve- 
ments thereon  of  the  value  of  $600,  and  in 
October,  1904,  he  sold  his  improvements  and 
delivered  possession  to  defendants.  General 
demurrers  to  both  pleadings  were  filed  by 
the  respective  parties,  which  were  overruled 
by  the  court.  Plaintiff  replied  to  the  answer, 
and  by  way  of  affirmative  statement  alleged 
that  In  fact  the  said  land  belonged  to  her  at 
the  time  "of  the  making  of  the  contract  be- 
tween Myers  and  Towry;  that  Towry  was 
then  her  husband,  and  be  assigned  all  his 
Interest  therein  to  her  July  27,  1004;  that 
Myers  violated  his  contract  by  failing  to  In- 
close the  land  with  an  eight-wire  fence,  to 
build  a  box  house  14  by  16  feet,  and  failed  to 
break  out  the  land,  and  otherwise  failed  to 
perform  same.  Further,  that  the  contract 
was  terminated  by  the  segregation  of  same 
from  allottable  lands,  as  provided  by  the 
Choctaw  and  Chickasha  Treaty  with  tlie 
United  States;  that  Myers  and  the  defend- 
ants bad  the  use  of  said  lands  for  the  years 
1803  and  1894,  which  use  was  of  the  value  of 
$450,  which  was  In  excess  of  the  value  of  the 
Improvements  $310.  She  prayed  for  Judg- 
ment, as  in  her  answer,  and  for  the  rent  of 
the  land. 

The  cause  was  tried  to  a  Jury;  tbe  plaln- 
tlfTs  testimony  being  substantially  as  the  al- 
legations of  her  complaint  and  reply.  It  was 
admitted  to  the  Jury  that  defendants  and  My- 
ers were  In  possession  of  the  land  from 
date  of  contract  of  Towry  and  Myers  until 
the  beginning  of  this  action;  that  they  did 
not  build  the  box  house  nor  put  wire  fence 
around  the  entire  tract.  A  contract  of  settle- 
ment between  plaintiff  and  her  husband,  in 
an  action  pending  In  said  Central  district 
court  by  which  their  rights  to  certain  prop- 
erty (Including  the  land  in  controversy)  and 
the  custody  of  their  child  was  settled,  was 
read  in  evidence,  of  date  July  27,  1904.  Al- 
so, the  said  contract  between  Towry  and  My- 
ers was  read  In  evidence.  James  Davis,  a 
witness  on  behalf  of  plaintiff,  was  asked: 
"What  was  the  agreement  as  to  When  the 
box  house  mentioned  in  the  contract  was  to 
be  built?"  Objection  by  defendants  because 
It  varies  the  terms  of  the  contract    Objection 
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•ustaloed  by  the  court  as  Incompetent,  as  the 
fair  construction  of  the  contract  was  that  It 
did  not  specify  the  time  within  which  the 
house  was  to  be  built  Therefore  the  de- 
fendants would  have,  as  a  matter  of  law,  the 
entire  term  of  five  years  In  which  to  build 
the  house.  Therefore  the  contract  needed  no 
•zplanation,  and,  uao,  the  evidence  offered 
was  hearsay.  This  action  of  the  court,  and 
the  statements  made  by  the  court  in  the 
presence  of  the  Jury,  were  excepted  to  by 
plaintifT.  Plaintiff  then  offered  to  prove  by 
witness  that  Myers  and  Towry  made  a  ver- 
bal lease  contract  in  his  presence,  before  It 
Was  reduced  to  writing,  by  which  Myers  was 
to  build  the  honse  in  1902,  and  afterwards 
was  verbally  extended  to  summer' of  1908. 
Court  held  the  proof  incompetent.  Plaintiff 
then  offered  to  prove  by  witness  the  value 
of  the  Improvements  made  by  defendants  and 
Myers,  to  show  that  they  had  been  treated 
fairly.  The  court  held  this  incompetent. 
Other  testimony  on  same  line  was  offered  by 
plaintiff  and  excluded  by  the  court  as  incom- 
petent. It  was  admitted  on  part  of  defend- 
ants that  the  rental  value  of  land,  as  alleged 
by  plaintiff  in  her  reply,  was  the  true  value. 
Plaintiff  objected  to  that  going  to  the  Jury. 
Objection  overruled  by  the  court. 

The  plaintiff  aslted  the  court  to  instruct 
the  Jury  that  the  segregation  of  the  land  in 
1903  terminated  the  lease  introduced  in  evi- 
dence, and  thereby  plaintiff  became  entitled 
to  the  possession  of  the  land  until  the  im- 
provements she  bad  placed  on  the  land  had 
been  compensated  for  by  the  use  of  the  land, 
and  that  the  verdict  should  be  for  the  plaintiff. 
This  the  court  refused,  and  the  plaintiff  ex- 
cepted. The  court  instructed  the  Jury  oral- 
ly, In  substance:  "Plaintiff  brings  her  action 
for  possession  of  the  land  In  question,  which 
Is  conceded  by  both  parties  to  have  been 
segregated  as  coal  land  in  1908,  and  prior  to 
the  termination  of  lease  contract  in  evidence. 
Under  this  contract  defendants  are  entitled 
to  hold  possession,  unless  you  shall  find  that 
they  have  not  substantially  complied  with  the 
contract  In  which  case  you  should  find  for 
the  plaintiff.  If  at  the  time  they  were  dis- 
possessed you  find  they  had  substantially 
compiled  with  the  contract  then  your  ver- 
dict should  be  for  defendants;  and  In  such 
case  you  shQuId  assess  the  damages  of  de- 
fendants at  the  sum  of  $225,  being  the 
amount  which  plaintiff,  in  her  reply  filed 
herein,  admits  defendants  are  entitled  to  re- 
corer,  if  they  recover  at  all."  The  Jury 
fonnd  for  the  defendants  the  sum  of  $22S. 
Plaintiff  filed  motion  for  new  trial  setting 
forth  seven  causes  therefor,  all  of  which  may 
be  considered  under  two  heads:  The  error 
of  the  court  In  excluding  the  testimony  of- 
fered to  vary  the  written  lease  of  Towry  to 
Myers,  by  showing  when  the  parties  Intended 
that  the  house  should  be  built;  and  the  er- 
ror of  the  court  in  refusing  to  Instruct  the 
Jury  that  the  segregation  of  the  land  ter- 
minated the  lease  contract,  and  thereby  enti- 


tied  plaintiff  to  a  verdict  and  Judgment  for  pos- 
session, with  damages  for  two  years'  occupa- 
tion by  defendants.  The  motion  was  over- 
ruled, and  Judgment  for  possession  and  for 
damages  was  awarded  defendants.  Plaintiff 
brings  the  case  here  upon  error,  assigning 
nine  grounds  of  error,  but  they  may  be  con- 
sidered under  the  same  heads  which  embrace 
the  several  grounds  set  forth  In  the  motion 
for  new  trial. 

This  action  is  purely  possessory,  with  the 
Incident  of  damages  attached  for  the  deten- 
tion of  the  property.  In  such  actions  the 
principle  Is  elementary  that  the  plaintiff  must 
recover  upon  the  strength  of  his  right  to  pos- 
session, and  not  rely  upon  the  wealcness  of 
the  adversary  right.  The  burthen  is  upon 
the  plaintiff,  from  the  start  to  the  close  of 
the  case,  to  sliow,  by  the  evidence,  that  she 
was  legally  entitled  to  have  and  recover  the 
possession  of  the  land  In  question  as  against 
the  defendants.  It  is  entirely  immaterial  for 
them  to  offer  any  proof  until  the  plaintiff 
shall  have,  by  the  weight  of  evidence,  shifted 
the  burthen  of  defense  upon  them.  Did  this, 
at  any  stage  of  the  proceeding,  arise?.  Her 
ground  of  complaint  was  that  defendants 
were  her  tenants;  that  they  were  holding  un- 
der her.  This  relation  was  necessary  In  or- 
der to  maintain  her  action  of  unlawful  de- 
tainer under  the  statute.  Defendants,  an- 
swering, expressly  deny  this  relation  of  land- 
lord and  tenant,  and  as  an  affirmative  de- 
fense admit  her  allegation  that  she  is  a 
Choctaw  Indian,  and  say  that  she  is  now 
holding  all  the  land'  she  Is  allowed  to  hold, 
exclusive  of  the  land  in  question,  and  the 
claiming  and  holding  of  any  greater  amount 
— tliat  Is,  the  land  In  suit — Is  prohibited  by 
law,  and  is  made  a  crime.  Furthermore,  that 
this  land  is  already  segregated  from  allot- 
ment, which  absolutely  prevents  her  from 
getting  possession.  As  a  further  affirmative 
defense,  defendants  say  that  they  entered 
under  a  contract  with  one  Towry  to  Improve 
the  land,  then  part  of  the  public  domain,  for 
the  term  of  five  years,  and  to  have  the  use 
of  the  same  during  said  term.  In  considera- 
tion of  said  improvements.  Plaintiff  replies 
to  this  answer  and  omits  to  deny  its  allega- 
tion that  she  is  now  holding  all  the  land  al- 
lowed her  under  the  law,  and  thnt  the  land 
sought  to  be  recovered  is  segregated  and  can- 
not be  claimed  as  an  allotment  by  any  Indian. 
This  failure  to  deny  amounts  to  an  admis- 
sion, under  the  Code  of  Procedure  in  this 
Jurisdiction.  The  admission  of  either  of 
these  allegations  is  fatal  to  her  recovery  of 
possession  and  claim  for  damages  in  this  ac- 
tion. Therefore  the  affirmative  claim  of 
right  to  possession  by  the  defendants  by 
virtue  of  the  supposed  lease  of  Towry  to 
them  Is  out  of  the  case  and  Immaterial.  It 
is  mough  to  say  that  under  the  pleadings  the 
court  would  not  be  authorized  to  assist  the 
plaintiff  In  violating  an  express  penal  law 
of  the  United  States  by  granting  to  her  a 
writ  of  possession  to  the  land  In  dispute. 


Digitized  by 


Google 


826 


104  SODTHWESTBBN  BEPOBTEB. 


(Illd.T. 


It  18  Boffident  to  say  that  tbe  court  will  not 
aid  tbe  plaintiff  to  get  possession  of  tbe  land 
or  to  recover  damages.  She  has  no  legal 
ground  for  complaint  of  tbe  action  of  the 
court  below.  It  could  have  properly  instruct- 
ed tbe  Jury  to  return  a  verdict  for  defoidanta 
before  the  close  of  the  evidence. 
Judgment  affirmed. 

GILL,  O.  J,  and  TOWNSBND,  J,,  concur. 


HABBIS  V.  HABDRID6E  et  aL 

(Court  of  Appeals  of  Indian  Territory.     Sept. 
28,  1907.) 

INMANS— Lands— AuERATiOH—STATimrs. 

Under  Act  June  28,  1898,  c.  517,  30  Stat. 
607,  Act  March  1,  1901,  c  676,  {  7,  31  Stat.  863, 
and  Act  June  30,  1902,  c.  1362,  i  16,  32  SUt. 
643,  prohibiting  transfer  of  Creek  Indian  land, 
etc.,  an  agreement  made  by  a  Creek  freedman 
not  of  Indian  blood  to  convey  certain  land  as 
soon  as  he  received  a  deed  therefor  is  invalid, 
and  the  gul>8equent  passage  of  Act  Cong.  April 
21,  1904,  c.  1402,  33  Stat.  204,  removing  the 
restrictions  aa  to  right  of  sale  from  those  not 
of  Indian  blood,  would  not  validate  it. 

Appeal  from  the  United  States  Court  for 
the  Western  District  of  the  Indian  Territory ; 
before  Justice  Louis  Sulzbacber,  December 
21,  1906. 

Action  by  James  A.  Harris  against  Adam 
M.  Hardrldge  and  others.  From  an  order 
sustaining  a  demurrer  to  the  complaint,  plain- 
tiff appeals.    Affirmed. 

On  December  10,  1004,  the  plaintiff  below, 
appellant  here,  filed  his  complaint  in  equity 
as  follows : 

"James  A.  Harris,  a  citizen  of  the  United 
States  of  America  and  a  resident  of  the  city 
of  Wagoner,  In  the  Western  Judicial  district 
of  the  Indian  Territory,  brings  this  his  bill 
against  Adam  M.  Hardrldge,  a  Creek  freed- 
man, and  Martha  Hardrldge,  his  wife,  and 
George  W.  Rnble  and  Mary  Buble,  his  wife, 
and  O.  R.  Gordon  and  Mlaulls  Gordon,  his 
wife,  citizens  of  tbe  United  States  of  America 
and  residents  of  tbe  city  of  Wagoner,  Ind.  T. 
And  thereupon  your  orator  complains  and 
says:  That  on,  to  wit,  the  7th  day  of  Sep- 
tember, A.  D.  1000,  defendants  Adam  M.  Hard- 
rldge and  Martha  Hardrldge  contracted  and 
agreed  verbally  to  sell  and  convey  to  your 
orator  by  a  good  and  valid  deed  the  east 
sixty  (60)  acres  of  the  southwest  quarter  of 
section  twenty-two  (22)  township  seventeen 
(17)  north,  range  eighteen  (18)  east  of  the  In- 
dian base  and  meridian  as  soon  as  defend- 
ant Adam  M.  Hardrldge  should  receive  his 
deed  for  said  quarter  section  of  land,  for  and 
In  consideration  of  which  your  orator  then 
and  there  agreed  and  bound  himself  to  sell 
and  convey  by  a  good  and  valid  deed  to  said 
defendants,  the  said  Adam  M.  Hardrldge  and 
Martha  Hardrldge,  lot  No.  two  (2)  in  block 
No.  four  hundred  thirteen  (413)  in  the  city  of 
Wagoner,  together  with  all  Improvements 
thereon  situated,  said  deed  to  be  delivered 


at  the  same  time  of  the  delivery  of  said  deed 
by  said  defendants  Adam  M.  Hardrldge  and 
Martha  Hardrldge;  that  in  pursuance  of 
said  verbal  contract  of  sale  made  as  aforesaid 
defendants  Adam  M.  Hardrldge  and  Martha 
Hardrldge  then  and  there  delivered  possession 
of"  said  sixty  (60)  acres  of  land  unto  your 
orator,  who  has  had  and  held  and  still  holds 
possession  thereof,  and  who  has  made  valu- 
able improvements  thereon  by  plowing  and 
fencing  said  land  and  maintaining  same  hi 
a  good  state  of  cultivation ;  that  at  the  same 
time  and  In  pursuance  of  said  contract  of 
sale  made  as  aforesaid  your  orator  delivered 
possession  of  said  lot  No.  two  (2)  in  block  No. 
four  hundred  thirteen  (413)  In  the  city  of 
Wagoner,  together  with  all  improvements 
thereon  situated,  unto  defendants  Adam  M. 
Hardrldge  and  Martha  Hardrldge,  after  hav- 
ing built  a  porch  and  made  other  repairs  to 
the  dwelling  bouse  upon  said  premises,  free 
of  charge  to  the  said  defendants  as  agreed 
upon ;  that  It  was  Intended  that  tbe  sale  and 
exchange  of  said  properties  were  tben  and 
there  completed  and  nothing  left  undone,  ex- 
cept the  execution  and .  delivery  of  proper 
deeds  by  Said  parties  to  said  properties ;  that 
theretofore  and  on,  to  wit,  the  28th  day  of 
October,  A.  D.  1901,  said  verbal  agreement 
was  reduced  to  writing,  fairly  and  substan- 
tially stating  the  terms  and  conditions  of  said 
contract  of  sale,  and  was  subscribed,  sworn 
to,  and  acknowledged  by  your  orator  and  de- 
fendants Adam  M.  Hardrldge  and  Martha 
Hardrldge  In  duplicate,  and  your  orator  kept 
one  of  said  writings,  and  said  defendants 
Adam  M.  Hardrldge  and  Martha  Hardrldge 
kept  the  other  of  said  writing,  a  copy  of 
Vhich  contract  is  attached  hereto,  marked 
Exhibit.  A  and  made  a  part  hiereof ;  that  your 
orator  has  ever  been  ready,  willing,  prompt, 
and  eager  to  perform  his  part  of  said  con- 
tract and  to  execute  and  deliver  his  good  and 
valid  deed  to  said  lot  No.  two  (2)  in  block  Na 
four  hundred  thirteen  (413)  in  the  city  of 
Wagoner,  together  with  all  improvements 
thereon  situated,  to  said  defendants  Adam  M. 
Hardrldge  and  Martha  Hardrldge,  and  has 
many  times  offered  and  bow  offers  to  so  ex- 
ecute and  deliver  said  deed  unto  said  defend- 
ants Adam  M.  Hardrldge  and  Martha  Hard- 
rldge, that  your  orator  executed,  and  on  tbe 
10th  day  of  December,  A.  D.  1904,  tendered 
to  said  defendants  Adam  M.  Hardrldge  and 
Martha  Hardrldge  his  deed  to  said  lot  No. 
two  (2)  In  block  four  hundred  thirteen  (413) 
In  tbe  city  of  Wagoner,  together  with  all  im- 
provements thereon  situated,  a  copy  of  which 
deed  is  attached  hereto,  marked  Exhibit  B 
and  made  a  part  hereof;  that  said  defend- 
ants Adam  M.  Hardrldge  and  Martha  Hard- 
rldge refused  to  accept  said  deed  and  still  re- 
fuse to  convey  said  sixty  (60)  acres  of  land 
unto  your  orator  as  they  agreed  and  are 
bound  to  do. 

"Tour  orator  further  shows  unto  your 
honor  that  defendant  Adam  M.  Hardrldge  Is 
a  descendant  of  negro  slaves  who  formerly 
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belonged  to  members  of  the  tribe  of  Creek 
Indiana  and  who  were  entirely  of  African 
blood  and  not  of  Indian  blood ;  that  said  de- 
fendant Adam  M.  Hardrldge  la  enrolled  upon 
the  roll  of  Creek  freedmen  by  virtue  of  which, 
under  the  law,  said  defendant  Adam  M.  Hard- 
rldge 1b  entitled  to  select  and  receive  from 
and  out  of  the  lands  of  said  tribe  of  Creek 
Indians  an  allotment  of  one  hundred  sixty 
<160)  acres  of  land  and  to  have  said  land 
segregated  and  set  apart  to  him  and  have  a 
deed  from  said  Indian  nation  therefor ;  that 
at  the  time  said  contract  of  sale  was  made 
aforesaid  defendant  Adam  M.  Hardrldge  bad 
duly  selected  said  sixty  (00)  acres  of  land  as 
part  of  his  allotment  and  had  the  right  to 
and  he  was  In  actual  possession  thereof; 
that  on,  to  wit,  the  13th  day  of  October,  A. 
D.  1902,  said  Indian  nation,  with  the  approv- 
al of  the  Secretary  of  the  Interior,  executed 
and  thereafter  delivered  to  said  defendant 
Adam  M.  Hardrldge  a  deed  to  his  said  allot- 
ment of  land,  which  Included  said  sixty  (60) 
acres;  that  thereafter  and  on,  to  wit,  the 
22d  day  of  April,  A.  D.  1904,  and  while  both 
your  orator  and  said  defendants  Adam  M. 
Hardrldge  and  Martha  Hardrldge  were  per- 
forming in  good  faith  said  contract  of  sale, 
the  Congress  of  the  United  States  removed 
the  restrictions  theretofore  placed  upon  said 
defendant  Adam  M.  Hardrldge  and  all  others 
not  of  Indian  blood,  and  permitted  defend- 
ant Adam  M.  Hardrldge  to  sell  said  sixty 
(60)  acres  of  land,  without  restrictions  or 
approval  of  the  honorable  Secretary  of  the 
Interior.  Tour  orator  charges  that  thereaft- 
er and  on,  to  wit,  the  13th  day  of  May,  1904, 
In  violation  of  their  said  contract  of  sale  and 
their  duty  to  your  orator,  said  defendants 
Adam  M.  Hardrldge  and  Martha  Hardrldge 
attempted  to  sell  and  did  make  and  deliver  a 
pretended  deed  for  said  sixty  (60)  acres  of 
land  to  defendants  George  W.  Ruble  and  O. 
R.  Gordon ;  that  said  defendants  George  W. 
Ruble  and  Q.  R,  Gordon  paid  to  said  defend- 
ants Adam  M.  Hardrldge  and  Martha  Hard- 
rldge the  sum  of  four  hundred  dollars  ($400)', 
and  promised  and  agreed  to  pay  them  the  fur- 
ther sum  of  one  thousand  dollars  ($1,000),  to 
secure  the  payment  of  which  defendants 
George  W.  Ruble,  Mary  Ruble,  G.  R.  Gordon 
and  Miaulis  Gordon  executed  a  mortgage  on 
said  land  in  favor  of  defendants  Adam  M. 
Hardrldge  and  Martha  Hardrldge,  condltlon- 
-ed  as  aforesaid.  Tour  orator  further  charg- 
'68  that  said  contract  of  sale  between  your 
orator  and  defendants  Adam  M.  Hardrldge 
and  Martha  Hardrldge  was  fair  and  the 
consideration  therefor  was  valuable  and  adO' 
qoate;  that  the  pretended  sale  by  defend- 
ants Adam  M.  Hardrldge  and  Martha  Hard- 
rldge to  defendants  George  W.  Ruble  and 
a.  R.  Gordon  was  and  Is  a  fraud  upon  the 
Tights  of  your  orator,  and  that  defendants 
George  W.  Ruble  and  O.  R.  Gordon  took  the 
deed  to  said  land  with  full  knowledge  of  the 
:rlgbts  of  your  orator  In  the  premises;    that 


defendants  Adam  M.  Hardrldge  and  Martha 
Hardrldge  have  no  property  subject  to  ex- 
ecution, but  are  wholly  Insolvent 

"Wherefore  and  inasmuch  as  your  orator 
is  remediless  in  the  premises  under  and  by 
the  strict  rules  of  law  and  can  only  have  re- 
lief In  a  court  of  equity,  where  matters  of 
this  nature  are  prpperly  cognizable,  be  flies 
his  bill  of  complaint,  and.  premises  consider- 
ed, prays:  (1)  That  this  honorable  court 
grant  unto  your  orator  writs  of  subpoenas  of 
the  United  States  of  America,  Issued  out  of 
and  under  the  seal  of  this  honorable  court, 
directed  to  defendants  Adam  M.  Hardrldge, 
Martha  Hardrldge,  George  W.  Ruble,  Mary 
Ruble,  O.  R.  Gk>rdon,  and  Miaulis  Gordon, 
commanding  said  defendants  and  each  of 
them  at  a  time  and  place  named  therein  to 
personally  appear  and  be  before  this  honor- 
able court,  then  and  there  to  answer  the  al- 
legations and  charges  aforesaid,  and  to  stand 
and  abide  by  such  orders  and  decrees  as 
shall  be  made  herein  as  to  your  honor  shall 
seem  equitable  and  just.  (2)  Your  orator 
further  prays  that  your  honor  render  a  de- 
cree herein  and  cancel  and  set  aside  said 
deed  from  Adam  M.  Hardrldge  and  Martha 
Hardrldge  to  George  W.  Ruble  and  O.  R. 
Gordon.  (3)  Tour  orator  further  prays  for 
specific  performance  of  said  contract  and  that 
a  decree  be  entered  herein  investing  your 
orator  with  all  the  right,  title,  and  Interest 
in  and  to  said  sixty  (60)  acres  of  land.  (4) 
Your  orator  further  prays  for  such  other 
relief  in  the  premises  as  may  seem  proper  to 
your  honor  and  in  accordance  with  equity  and 
good  conscience.  And  your  orator  as  in  duty 
bound  will  ever  pray." 

On  March  7,  1905,  defendants  below,  ap- 
pellees here,  filed  their  demurrer  to  said 
complaint  as  follows:  "Come  now  tbe  defend- 
ants and  demur  to  the  complaint  of  plaintitr, 
and  for  cause  of  demurrer  say  that  the  facts 
set  forth  in  said  complaint  do  not  constitute 
a  cause  of  action  against  them  or  either  of 
them.  Wherefore  they  pray  Judgment  for 
costs  and  for  all  legal  and  proper  relief." 

On  December  21,  1905,  the  court  sustained 
tbe  demurrer  filed  by  said  defendants,  and 
dismissed  the  complaint,  to  which  plalDtlff 
excepts,  and  prays  and  is  allowed  an  appeal 
to  this  court 

Robert  P.  Blair,  for  appellant  Chas.  G. 
Watts,  De  Roos  Bailey,  and  Thomas  H.  Owen, 
for  appellees^ 

TOWNSBND.  J.  (after  stating  the  facts  as 
above).  Appellant  filed  the  following  as- 
signments of  error:  "The  court  erred  In  sus- 
taining respondent's  demurrer  and  In  dis- 
missing appellant's  bill,  because  said  bill  con- 
tained a  statement  of  facts  In  manner  and 
form  properly  charged  and  set  forth  to  con- 
stitute a  good  and  sufllcient  cause  of  action 
against  said  respondents  to  entitle  appel- 
lant, in  equity,  to  the  relief  therein  prayed." 

Appellant  contends:  First,  that  the  contract 
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made  between  htm  and  appellees  Adam  M. 
Hardrldge  and  Martha  Hardrldge  on  tbe  7th 
day  of  September,  A.  D..  1900,  was  not  in 
violation  of  any  law  then  existing,  but  was  a 
good  and  legal  contract  and  ought  to  be 
specifically  performed  by  said  appellees;  sec- 
ond, that  If  said  contract  was  an  Illegal  con- 
tract at  tbe  time  it  was  made  both  appellant 
and  said  appellees  continued  to  perform  it 
and  recognize  It  as  being  legal  and  binding 
after*  the  restrictions  were  removed  by  the 
act  of  Congress  of  April  21,  1904  [33  Stat. 
204,  c.  1402],  and  that  after  said  date  said 
contract  became  and  was,  by  tbe  actions  of 
tbe  parties  thereto,  a  valid,  legal,  and  bind- 
ing contract  and  onght  to  be  specifically  en- 
forced In  a  court  of  equity.  As  is  shown 
by  plaintlfTs  complaint,  on  September  7,  1900, 
appellant  and  appellees  Hardrldge  and  wife 
made  a  verbal  contract  by  which  appellees 
Hardrldge  and  wife  agreed  to  convey  to  ap- 
pellant Harris  00  acres  of  land,  "as  soon  as 
defendant  Adam  M.  Hardrldge  shonld  receive 
bis  deed  for  said  quarter  section  of  land," 
In  consideration  for  which  appellant,  Harris, 
agreed  to  convey  to  appellees  Hardrldge  and 
wife  lot  2  In  block  413  in  tbe  city  of  Wagoner, 
with  improvements.  Appellees  Hardrldge 
and  wife  delivered  possession  of  the  60  acres 
to  appellant.  At  the  same  time  appellant  de- 
livered possession  of  lot  2,  block  413,  to  ap- 
pellees. On  October  28,  1901,  said  verbal 
agreement  was  reduced  to  writing  and  signed 
by  the  parties.  Appellant,  on  December  10, 
1904,'  tendered  to  appellees  Hardrldge  and 
wife  a  deed  for  said  lot.  Appellees  refused 
to  accept  It,  and  refused  to  convey  to  appel- 
lant the  60  acres.  Appellee  Adam  M.  Hard- 
rldge Is  enrolled  as  a  Creek  freedman,  and 
Is  entitled  to  an  allotment  of  160  acres  of 
land,  and  at  the  time  this  contract  herein 
stated  was  made  had  selected  said  60  acres 
as  part  of  his  allotment,  and  was  In  posses- 
sion of  the  same.  On  April  22,  1004,  the  re- 
strictions were  removed  by  act  of  Congress 
upon  ail  persons  not  of  Indian  blood,  which 
enabled  appellee  Hardrldge  to  convey  said 
60  acres.  On  May  13,  1904,  appellees  Hard- 
rldge and  wife  attempted  to  sell,  and  did 
make  and  deliver  a  pretended  deed  to  said 
60  acres  to  appellees  Ruble  and  Gordon. 

Under  Act  June  28,  1898.  C.  517,  30  Stat. 
(507,  known  as  the  "Curtis  Bill,"  It  was  "pro- 
vided further  that  the  lands  allotted  shall  be 
nontransferable  until  after  full  title  Is  ac- 
quired and  shall  be  liable  for  no  obflgatlons 
contracted  prior  thereto  by  the  allottee,  and 
shall  be  nontaxable  while  so  held."  Hence, 
when  the  contract  was  entered  Into  on  Sep- 
tember 7,  1900,  as  alleged  by  appellant,  the 
land  to  be  allotted  was  nontransferable  until 
after  full  title  Is  acquired.  Under  Act  March 
1,  1901,  c;  676,  31  Stat  861,  entitled  "An  act 
to  ratify  and  confirm  an  agreement  with  the 
Muscogee  or  Creek  Tribe  of  Indians,  and  for 
other  purposes,"  It  was  provided:  "(7)  Lands 
allotted  to  citizens  hereunder  shall  not  In  any 
manner  whatsoever,  or  at  any  time,  be  In- 


cnmbered,  taken  or  sold  to  secure  or  satisfy 
any  debt  or  obligation  contracted  or  incurred 
prior  to  tbe  date  of  the  deed  to  the  allottee 
therefor  and  such  lands  shall  not  be  alien- 
able by  the  allottee  or  his  heirs  at  any  time 
before  the  ezplratl<m  of  five  years  from  the 
ratification  of  this  agreement,  except  with 
the  approval  of  the  Secretary  of  the  Inter- 
ior," Hence,  Congress  again  provided  that 
the  land  "shall  not  be  alienable  by  the  al- 
lottee or  his  belts  at  any  time  before  tbe 
expiration  of  five  years  from  the  ratification 
of  this  agreement."  Under  Act  June  30, 1902, 
c  1362,  82  Stat.  641,  entitled  "An  act  to  rat- 
ify and  confirm  a  supplemental  agreement 
with  the  Creek  tribe  of  Indians  and  for  other 
purposes,"  It  was  provided  as  follows:  "(16) 
Liands  allotted  to  citizens  shall  not  In  .any 
manner  whatever  or  at  any  time  be  Incnm- 
bered,  taken,  or  sold  to  secure  or  satisfy  any 
debt  or  obligation  nor  be  alienated  by  tbe 
allottee  or  bis  heirs  before  the  expiration  of 
five  years  from  the  date  of  the  approval  of 
this  supplemental  agreement,  except  with  the 
approval  of  the  Secretary  of  the  Interior. 
Eiach  citizen  shall  select  from  bis  allotment 
forty  acres  of  land,  or  a  quarter  of  a  quarter 
section,  as  a  homestead,  which  shall  be  and 
remain  nontaxable.  Inalienable,  and  free  from 
any  Incumbrance  whatever  for  twenty-one 
years  from  the  date  of  the  deed  therefor, 
and  a  separate  deed  shall  be  issued  to  each 
allottee  for  his  homestead.  In  which  this 
condition  shall  appear.  •  •  •  Any  agree- 
ment or  conveyance  of  any  kind  or  character 
violative  of  any  of  the  provisions  of  tills 
paragraph  shall  be  absolutely  void  and  not 
susceptible  of  ratification  In  any  manner, 
and  no  rule  of  estoppel  shall  ever  prevent  the 
assertion  of  Its  Invalidity." 

It  Is  in  onr  Judgment  conclusive  that  this 
agreement  to  convey,  under  the  foregoing  pro- 
visions, is  Illegal  and  void.  In  Pomeroy's 
Equity  Jurisprudence,  vol.  1,  J  402.  It  Is  said: 
"Wherever  a  contract  or  other  transaction  Is 
Illegal,  and  tbe  parties  thereto  are,  In  con- 
.templatlon  of  law.  In  pari  delicto.  It  Is  a  well- 
settled  rule,  subject  only  to  a  few  special 
exceptions  depending  upon  other  considera- 
tions of  policy,  that  a  court  of  equity  will 
not  aid  a  partleeps  criminis,  either  by  en- 
forcing the  contract  or  obligation  while  It  is 
yet  executory,  nor  by  relieving  him  against 
It,  by  setting  It  aside,  or  by  enabling  him  to 
recover  the  title  to  property  which  he  has 
parted  with  by  Its  means.  The  principle  is 
thus  applied  In  the  same  manner  when  the 
Illegality  Is  merely  a  malum  prohibitum,  be- 
ing In  contravention  to  some  positive  statute, 
'and  when  It  Is  malum  In  se,  as  being  con- 
trary to  public  policy  or  to  good  morals." 
And  In  Bishop  on  Contracts,  SS  694  and  000: 
"Sec.  694.  •  •  »  When,  therefore,  tbe 
carrying  out  of  a  contract  Is  thns  forbidden 
by  law,  the  decisions  are  uniform  that  the 
party  who  was  under  obligation  to  do  the 
thing,  is  excused.  •  •  •  Sec.  600.  •  •  • 
On  this  principle,  a  man  who  has  promised 
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to  do  a  thing,  but  Is  prevented  by  overwhelm- 
ing necessity,  or  by  an  Interdict  from  the  law, 
will  not  be  compelled  to  suffer  as  tor  a  breach 
of  contract  •  •  •  And,  within  the  pres- 
ent topic,  the  standard  of  necessity  Is  what 
comes  from  the  act  of  Qod,  the  act  of  a  pub- 
lic enemy,  or  the  forbidding  of  the  thing  by 
law." 

We  are  of  the  opinion  that  the  authorities 
cited  by  appellant  In  which  specific  per- 
formance was  decreed  are  not  applicable 
where  the  contract  sought  to  be  enforced  Is 
declared  absolutely  void  by  statute,  and  that 
equity  will  not  enforce  a  void  contract.  The 
authorities  cited  as  to  the  validity  of  lease- 
hold Interests  have  no  application  to  the  ques- 
tion discussed  In  the  case  at  bar. 

It  Is  our  Judgment  that  the  court  below 
was  correct  In  its  Judgment,  and  It  is  there- 
fore afflnned. 

GILL,  C.  J.,  and  CLAYTON  and  LAW- 
RKXCB,  JJ.,  concur. 


KELLY  et  al.  v.  HARPER. 
(Court  of  Appeals  of  Indian  Territory.     Sept 

26.  1907.) 
IRDIAHS— Lands— CoNTSAOT  to  Beix— Vixio- 

ITT. 

Under  Act  Cong.  June  28,  1808,  e.  517,  | 
2B,  30  Stat  507,  providing  that  all  contracte 
for  the  sale,  etc.,  of  certain  Indian  allottees' 
land  shall  be  void,  and  Act  July  1,  1902,  c.  13U2, 
82  Stat  642,  providing  that  allotted  land  shall 
not  be  affected  by  any  deed,  debt,  or  obligation, 
contracted  prior  to  the  time  when  such  land 
may  be  alienated  under  the  act,  a  contract  by 
one  not  an  Indian  citizen  before  allotment  to 
buy  land  is  void ;  such  person  having  no  author^ 
ity  to  purchase  or  sell  Indian  lan(b  before  al- 
lotment and  the  expiration  of  the  period  of 
restrictions  upon  alienation. 

Error  to  the  United  States  Court  for  the 
Southern  District  of  the  Indian  Territory; 
before  Justice  J.  T.  Dlckerson,  May  15,  1906. 

Action  by  W.  P.  Harper  against  E.  J.  Kelly 
and  another.  From  a  Judgment  for  plaintiffs, 
defendant  brings  error.  Reversed  and  re- 
manded. 

This  Is  an  action  by  defendant  in  error 
against  the  plaintiffs  In  error  upon  the  fol- 
lowing contract:  "This  contract  made  and 
entered  into  by  and  between  W.  P.  Harper, 
of  the  first  part,  and  Kelly  Bros.,  of  the  sec- 
ond part,  witnesseth :  That  said  party  of  the 
second  part  has  this  day  bought  of  said 
party  of  the  first  part  the  following  described 
lands,  to  wit:  •.  •  •  in  the  Chickasaw 
Nation,  known  as  the  'Brown  Pasture.'  The 
consideration  for  said  property  is  $1,050,  to 
be  paid  within  sixty  days  or  ninety  days,  if 
necessary,  when  second  parties  secure  posses- 
sion and  same  is  allotted."  The  complaint 
is  as  follows :  "The  plaintiff,  W.  P.  Harper, 
states  that  he  is  a  resident  of  the  southern 
district,  of  the  Indian  Territory,  and  that  the 
defendants,  Kelly  Bros.,  a  partnership  com- 
posed of  E.  J.  and  T.  B.  Kelly,  are  nonresi- 
dents of  the  Indian  Territory.    For  cause  of 


action  the  plaintiff  states  that  the  said  de- 
fendants are  Justly  Indebted  to  him  in  the 
sum  of  $785,  as  per  copy  of  a  certain  contract 
made  with  the  said  defendants  on  September 
10,  1903,  a  copy  of  which  is  hereto  attached, 
marked  Exhibit  A,  and  made  a  part  hereof; 
that  no  part  of  same  has  been  paid,  except 
the  sum  of  $785;  that,  although  often  de- 
manded, the  defendants  refuse  to  pay  the 
same.  Wherefore,"  etc.  The  contract  was 
executed  on  September  10,  1903.  The  com- 
plaint was.  filed  February  11, 1904.  A  general 
demurrer  was  filed  to  the  complaint  which 
was  overruled,  and  trial  bad,  resulting  in  a 
verdict  for  the  plaintiff  In  the  sum  of  $779.08. 

M.  J.  Kane  and  Gilbert  ft  Bond,  for  plain- 
tiffs in  error.  E.  B.  Morris  and  C.  B.  Davis, 
for  defendant  In  error. 

CLAYTON,  J.  (after  stating  the  facts  as 
above).  The  demurrer  to  the  complaint 
should  have  been  sustained.  The  complaint 
and  the  contract  sued  on  show  that  the  land, 
which  is  in  the  Chickasaw  Nation,  bad  not 
yet  been  allotted  at  the  time  the  contract  was 
made.  Act  Cong.  June  28,  1898,  a  517,  g  29, 
30  Stat  507,  provides:  "That  all  contracts 
looking  to  the  sale  or  incumbrance  of  any  of 
the  land  of  an  allottee,  except  the  sale  here- 
tofore provided,  shall  be  null  and  void."  Act 
July  1,  1902,  c.  1302,  32  Stat  642.  provides 
as  follows:  "Lands  allotted  to  members  and 
freedmen  shall  not  be  affected  or  encumbered 
by  any  deed,  debt  or  obligation  of  any  char- 
acter, contracted  prior  to  the  time  at  which 
said  land  may  be  alienated  under  this  act; 
nor  shall  said  land  be  sold  except  as  herein 
provided."  Thero  Is  no  provision  for  any 
such  sale  as  called  for  by  the  contract  In  this 
case,  and  therefore  the  contract  sued  on  was 
void.  Until  the  land  was  allotted,  and  the 
period  of  restrictions  upon  alienation  of  one, 
three,  and  five  years  had  expired,  a  person 
who  Is  not  a  citizen  of  an  Indian  tribe  has 
no  authority  to  purchase  or  sell  Indian  lands. 
Hubbard  v.  Chism  (Ind.  T.)  82  S.  W.  687; 
Rogers  v.  Hill,  3  Ind.  T.  562,  64  8.  W.  536; 
Casteel  v.  McNeeley,  4  Ind.  T.  1,  64  a  W.  594. 

Inasmuch  as  the  contract  sued  on  was  void, 
the  complaint  did  not  state  a  cause  of  action, 
and  the  demurrer  should  have  been  sustained. 

Reversed  and  remanded. 

GILL,  C.  J.,  and  TOWNSEND  and  LAW- 
RENCE, JJ.,  concur. 


CASSIDY  ft  McFADDEN  et  al.  v.  SALINE 

COUNTY  BANK. 

(C!ourt  of  Appeals  of  Indian  Territory.     Sept. 

26,  1907.) 

1.  Pleadihos— Amendments. 

Mansf.  Dig.  i  5080,  provides  that  the  court 
may  at  any  time  amend  any  pleadings  to  con- 
form to  the  proof,  when  it  does  not  change 
substantially  the  claim  or  defense.  Section  5084 
provides  for  supplemental  pleadings  by  the  par- 
ties, alleging  material  facts  occurring  after  the 
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filins  of  the  former  pleading.  Beld,  that  in  a 
suit  on  an  open  account  the  complaint  conld 
not  be  amended  by  setting  up  a  Judgment  obtain- 
ed in  another  state  on  the  same  cause  of  ac- 
tion. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
yol.  39,  Pleading,  {§  701-70J5.] 

2.   AlTAOHHENT— Bonds— LlABIUTT  or   SUBE- 
TIE8. 

Plaintiff  sued  on  an  open  account,  at- 
taching certain  property.  Thereafter  the  com- 
plaint was  amended,  setting  up  a  judgment  re- 
covered on  the  account  in  another  state.  Held 
that,  under  the  rule  that  a  surety  on  a  bond  to 
dissolve. an  attachment  takes  his  obligation  with 
reference  to  the  cause  as  it  then  stands,  the 
surety  on  the  dissolving  bond  given  by  defendant 
was  not  liable  after  the  amendment  of  the  com- 
plaint 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  5,  Attachment,  {  1214.] 

S.  Abatement   and    RevivaI/— Notice  — Ob- 
jections—When  Made. 

Mansf.  Dig.  §  5239,  provides  that  when  an 
order  of  revivor  is  not  made  by  consent  it  shall 
be  served  in  the  same  manner  as  the  summons 
upon  the  adverse  party,  and  that  at  the  first 
term  commencing  not  lees  than  10  days  after 
such  service  the  party  on  whom  it  is  made  may 
show  cause  against  the  revivor.  Section  5046 
provides  that  a  defense  to  an  action  at  law 
shall  be  filed  on  or  before  the  third  day  of  the 
term,  when  the  summons  has  been  served  10 
days  before  the  commencement  of  the  term. 
Held,  that  the  party  on  whom  an  order  of  re- 
vivor is  served  must  show  cause  within  the  same 
time  at  the  first  term  that  the  defendant  is  re- 
quired to  file  a  defense. 

B3rror  to  the  United  States  Court  for  the 
Central  District  of  the  Indian  Territory;  be- 
fore Justice  W.  H.  H.  Clayton,  March  14, 
1906. 

Action  by  the  Saline  County  Bank  against 
Cassldy  &  McFadden  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Re- 
versed. 

On  July  12,  1902,  plaintiff  filed  Its  com- 
plaint, and  alleged. that  It  was  a  nonresident 
of  the  Indian  Territory,  and  a  corporation  or- 
ganized under  the  laws  of  Arkansas;  that 
the  defendants,  and  each  of  them,  are  non- 
residents of  Indian  Territory;  and  that  the 
defendant  J.  McFadden  has  money  and  prop- 
erty within  the  Central  district  of  the  Indian 
Territory.  It  alleged  further  that  on  the  28th 
day  of  November,  1899,  the  defendants,  P, 
Cassldy  and  J.  McFadden,  as  partners  under 
the  firm  name  of  Cassldy  &  McFadden,  were 
engaged  in  the  railroad  contracting  business; 
that  they  opened  an  account  with  plaintiff; 
and  that  they  are  indebted  to  the  plaintiff  in 
the  sum  of  two  thonsand  dollars  on  an  ac- 
count for  an  overdraft,  and  have  refused  to 
pay  the  sama  Wherefore  plaintiff  sues.  On 
the  same  day  an  affidavit  for  attachment  wa» 
filed,  in  which  it  is  alleged  that  the  State  Na- 
tional Bank  of  South  McAIester,  Ind.  T.,  Is 
indebted  to  the  defendants  In  the  sum  of  $1,- 
200,  and  prays  for  a  writ  of  garnishmait; 
that  summons  and  order  of  attachment  were 
Issued  and  were  served  upon  the  defendant  J. 
McFadden,  and  the  writ  of  garnishment  upon 
the  State  National  Bank.  On  September  12, 
1002,  the  defendant  J.  McFadden  moved  the 


court  to  require  the  plaintiff  to  set  out  In  lt» 
complaint  an  Itemized  statement  and  account 
of  the  debt  claimed  to  be  due  to  the  plaintiff 
by  defendants,  showing  all  of  the  transactions 
between  the  plaintiff  and  the  defendants  In 
full.  On  the  same  day  the  defendant  J.  Mc- 
Fadden filed  his  answer,  and  says  that  it  is 
not  true  that  he  was  engaged  with  the  de- 
fendant P.  Cassldy  as  a  partner  under  the 
firm  and  partnership  name  of  Cassldy  &  Mc- 
Fadden in  the  railroad  contracting  business; 
that  it  is  not  true  that  he  himself,  or  that 
he  and  the  said  Cassldy,  are  indebted  to  the 
said  plaintiff  In  the  sum  of  $2,000,  or  any 
other  sum;  and  that  he  was  not  at  the  times 
mentioned  In  the  plaintiff's  complaint  a  part- 
ner of  the  defendant  P.  Gassidy.  On  the  15th 
day  of  November,  1902,  there  was  filed  In 
said  cause  the  bond  of  J.  McFadden,  as  fol- 
lows: "Dissolving  Bond.  That  J.  McFadden 
as  principal,  and  the  National  Surety  Com- 
pany of  New  York  as  surety,  do  undertake 
unto  the  plaintiff.  Saline  County  Bank,  that 
the  defendant  J.  McFadden  shall  perform  the 
Judgment  of  the  coiurt  against  him  In  this  ac- 
tion, and  shall  pay  to  the  plaintiff  all  such 
sums  of  money  as  may  be  adjudged  against 
him  herein.  Witness  our  hands  this  29tb 
day  of  November,  1902.  J.  McFadden,  Prin- 
cipal. National  Surety  Co.,  by  James  Man- 
dlebaum.  Resident  Vice  President"  On  the 
19th  day  of  June,  1903,  there  was  filed  in 
this  cause  by  the  plaintiff  an  amended  com- 
plaint, alleging  the  same  facts  stated  in  the 
original  complaint,  and  in  addition  the  fol- 
lowing: "That  plaintiff  on  the  14th  day  of 
November,  1902,  obtained  a  Judgment  against 
the  defendants  herein  on  said  overdraft,  for 
the  sum  of  one  thousand  six  hundred  and 
sixty-six  dollars  and  ninety  cents,  in  the  dis- 
trict court  in  and  for  the  county  of  Pottowat- 
tomie  In  the  territory  of  Oklahoma;  that  a 
copy  of  said  Judgment  is  herewith  filed  and 
asked  to  be  made  a  part  of  this  complaint; 
that  said  Judgment  is  now  in  full  force  and 
effect,  and  has  never  been  satisfied  In  whole 
or  In  part" — and  attaches  as  a  part  of  the 
complaint  the  Judgment  set  up  in  said  amend- 
ed complaint.  On  the  same  day  the  plaintiff 
filed  Its  reply  to  defendants'  answer,  and  on 
motion  of  the  plaintiff  the  cause  was  con- 
tinued. 

On  May  S,  1004,  defendant  filed  motion 
to  be  permitted  to  withdraw  his  answer  here- 
tofore filed  herein,  which  motion  is  as  fol- 
lows: "Comes  now  defendant  J.  McFadden, 
and  moves  the  court  that  he  be  allowed  to 
withdraw  from  the  files  his  answer  to  the 
amended  complaint  heretofore  filed  in  this 
case,  for  the  following  reasons  to  wit:  (1) 
That  this  answer  was  filed  under  the  belief 
that  plaintiff  in  bis  amended  complaint  was 
pleading  a  certain  Judgment  recovered  in 
the  territory  of  Oklahoma  as  evidence  upon 
which  to  recover  on  the  debt  sued  on  herein; 
that,  both  parties  having  announced  ready 
for  trial  in  this  case,  statement  of  the  case 
was  made  to  the  Jury  by  the  plaintiff's  attor- 
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ney,  and  thereupon  defendant  took  lesne  with 
plaintiff's  attorney  as  to  the  proper  con- 
struction of  plaintiff's  amended  complaint, 
and  the  court  held  that  the  amended  com- 
plaint was  a  suit  upon'  the  Judgment;  that 
thereupon  defendant  asked  leave  of  court  to 
withdraw  Its  announcement  of  ready  for  trial 
and  moved  the  court  to  strike  out  the  plain- 
tiff's amended  complaint  upon  the  ground 
that  same  was  not  a  proper  amendment,  and 
Introduced  a  new  cause  of  action;  that  It 
was  agreed  by  all  the  parties  to  the  case  that 
the  defendant  might  afterwards  withdraw 
his  said  answer  and  file  such  motion  as  above 
IndlcafiBd,  that  the  court,  having  expressed 
his  opinion  upon  this  matter,  stated  said  mo- 
tion would  thereupon  be  overruled  and  the 
case  continued;  that  continuance  of  the  case 
was  thereupon  entered,  and  a  few  days  later 
defendant's  attorneys  requested  of  the  court 
permission  to  withdraw  said  answer,  and  to 
file  the  motion  above  Indicated;  that  the 
court  stated  he  would  prefer  to  have  the  at- 
torneys for  the  plaintiff  present  when  this 
was  done,  and  Mr.  J.  A.  Hale,  one  of  the 
plalntilTs  attorneys,  requesting  that  we  wait 
until  the  other  attorneys  were  present,  the 
matter  was  passed  until  the  January,  1904, 
term  of  court;  that  prior  to  the  said  January, 
1904,  term  of  court  the  defendant*  notified 
both  attorneys  for  plaintiff  that  this  matter 
would  be  called  up  and  disposed  of,  but  that 
defendants'  attorneys  were  unable  to  procure 
the  attendance  of  plalntlfTs  attorneys  to  set- 
tie  said  pleadings."  On  May  27,  1904,  the 
motion  of  defendant  to  withdraw  his  answer 
to  amended  complaint  was  sustained  by  the 
court,  to  which  plaintiff  excepts,  and  on  saqie 
day  defendant  flies  motion  to  strike  from 
the  flies  the  amended  complaint,  as  follows: 
"Comes  the  defendant,  J.  McPadden,  and 
moves  the  court  to  strike  from  the  flies  the 
amended  complaint  heretofore  flied  In  this 
cause,  for  the  reason  that  said  amended  com- 
plaint alleges  a  new  cause  of  action  against 
this  defendant,  wholly  differing  from  the 
original  cause  of  action  herein,  and  in  said 
amended  complaint  seeks  to  recover  upon  a 
Judgment  rendered  In  the  territory  of  Okla- 
homa upon  the  identical  cause  of  action  set 
out  In  the  original  complaint  herein."  On 
June  27,  1904,  on  motion  of  plaintiff,  cause 
was  continued  until  the  next  regular  term. 
On  January  8,  1906,  the  motion  of  defendant 
to  strike  out  the  amended  complaint  was 
overruled.  Thereupon  the  defendant  J.  Mo- 
Fadden,  without  waiving  his  exceptions  to 
the  action  of  the  court.  In  overruling  his  mo- 
tion to  strike  from  the  flies  the  amended 
complaint,  answers  said  amended  complaint 
as  follows:  "(1)  That  this  court  has  no  Ju- 
rlsdictldn  to  ti7  this  cause  upon  the  plaln- 
tlfTs amended  complaint,  because  the  said 
amended  complaint  sets  up  a  cause  of  action 
wholly  new  and  distinct  from  the  cause  of 
action  set  out  In  plalntlfTs  original  complaint, 
and  because  the  court  has  no  power  to  per- 
mit  an   amendment   wnereby   the   original 


cause  of  action  sued  on  has  been  abandoned 
and  a  cause  of  action  wholly  new,  separate, 
and  distinct  from  the  original  cause  of  ac- 
tion, which  has  arisen  since  the  filing  of 
plaintiff's  original  complaint,  has  been  sub- 
stituted for  said  original  complaint.  (2)  Fur- 
ther answering,  defendant  J.  McFadden  says 
that.  If  the  Judgment  mentioned  and  set  out 
in  plalntlfTs  amended  complaint  was  render- 
ed as  therein  set  out,  the  orlg^lnai  cause  of  ac- 
tion sued  on  herein  has  been  merged  in  said 
Judgment,  and  that  the  plaintiff  ought  not  to 
recover  herein,  because  the  Judgment  so  ren- 
dered Is  a  bar  to  this  action."  And  on  same 
day  both  parties  announced  ready  for  trial, 
and,  a  Jury  being  waived,  case  was  submitted 
to  the  court,  who  rendered  a  verdict  for  the 
plaintiff  in  the  sum  of  $1,812  against  the  said 
defendant  J.  McFadden,  and  the  firm  of  Cas- 
Bldy  &  McFadden,  and  finds  the  Issues  in 
favor  of  the  plaintiff  and  against  the  said 
defendants,  and  sustains  the  attachment 
8nd  the  gnmlshment,  and  renders  Judgment 
against  J.  McFadden  and  the  firm  of  Cassldy 
&  McFadden  Jointly  and  severally,  as  princi- 
pal, and  against  the  said  National  Surety 
Company  as  surety  for  said  sum  of  $1,312, 
and  for  costs. 

On  January  7,  1905,  defendants  filed  mo- 
tion for  a  new  trial  and  in  arrest  of  Judg- 
ment On  January  13,  1905,  an  agreement 
was  filed  by  the  parties  that  the  question  of 
attachment,  motion  for  new  trial,  and  arrest 
of  Judgment,  he  continued.  On  May  27,  1905, 
motion  was  filed  to  set  aside  the  Judgment, 
on  the  ground  that  the  defendant  McFadden, 
at  the  time  the  trial  was  had  and  the  Judg- 
ment rendered,  was  dead.  On  May  29,  1905, 
said  Judgment  was  set  aside,  and  on  same 
day  plaintiff  moves  that  this  cause  be  re- 
vived, and  that  a  special  administrator  be 
appointed  for  the  purpose  of  this  action,  and 
It  was  ordered  by  the  court  that  said  cause 
be  revived,  and  that  R.  S.  Gate,  of  South 
McAIester,  be  appointed  special  administra- 
tor, to  defend  for  the  defendant  McFadden, 
and  that  this  causft  be  continued.  On  Decem- 
ber 11,  1905,  it  was  ordered  by  the  court  that 
this  cause  be  continued  for  want  of  service 
of  the  notice  of  the  revival  of  this  cause.  On 
March  14,  1906,  cause  came  on  for  trial,  and 
thereupon  R.  S.  Cate,  as  administrator  of  J. 
McFadden,  deceased,  adopts  the  pleadings 
heretofore  filed  herein,  and  saves  the  excep- 
tions heretofore  saved.  Thereupon  the  case 
was  tried  before  a  Jury,  and  under  instruc- 
tions from  the  court  the  Jury  returned  from 
the  box  the  following  verdict :  "We^  the  Jury 
duly  selected.  Impaneled,  sworn,  and  charged 
to  try  the  Issues  in  the  above-styled  cause,  do 
find  for  the  plaintiff  in  the  sum  of  $1,465. 
Andrew  J.  Turner,  Foreman."  And  it  ap- 
pearing to  tiie  court  that  the  attachment  was 
issued  in  said  action,  and  the  order  of  gar- 
nishment Issued  herein  and  levied  and  serv- 
ed upon  divers  moneys  in  the  hands  of  the 
State  National  Bank  of  South  McAIester,  Ind. 
T.,  and  that  thereafter  bond  was  filed  In  said 
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court  by  said  defendant  J.  McFadden,  as 
principal,  and  the  National  Surety  Company, 
as  Rurety,  and  the  oonrt  dotb  find  tliat 
said  attachment  and  garnishment  proceedings 
ought  to  be  sustained,  and  the  surety  upon 
said  bond  to  be  held  and  required  to  pay 
said  Judgment  And  It  Is  therefore  adjudged 
that  the  plaintiff  have  and  recoyer  Judgment 
against  of,  and  from  the  defendants,  R.  S. 
Gate,  special  administrator  of  J.  McFadden, 
and  the  firm  of  Cassldy  &  McFadden,  Jointly 
and  severally  as  principal,  and  against  the 
said  National  Surety  Company  as  surety  for 
the  said  sum  of  $1,466,  and  for  costs,  to 
which  defendants  except.  On  March  IB, 
1900,  the  defendant  filed  motion  for  a  new 
trial  herein,  wbich  was  overruled  by  the 
court  and  thereupon  the  National  Surety 
Company  filed  a  motion  In  arrest  of  Judg- 
ment and  tbe  court  having  heard  the  said 
motion  doth  overrule  the  same,  to  which  de- 
fendants except.  Defendants  were  allowed 
60  days  to  file  bill  of  exceptions,  and  the 
case  was  brought  to  this  court  by  writ  of 
error. 

Stuart  &  Gordon,  for  plaintiffs  in  error. 
Blakeney  &  Maxey  and  R.  A.  Smithy  for  de- 
fendant In  error. 

TOWNSBND,  J.  (after  stating  the  facts 
as  above).  The  plaintiff  In  error  has  filed 
eleven  assignments  of  error,  as  follows:  "(1) 
The  court  erred  In  overruling  the  motion  of 
the  defendant  McFadden,  and  of  R.  S.  Gate, 
as  special  administrator,  to  strike  from  the 
files  plaintifTs  amended  complaint  to  which 
ruling  of  the  court  defendants  then  and  there 
excepted.  (2)  Tbe  court  erred  in  i>ermlttlng 
plaintiff  to  file  Its  amended  complaint  which 
introduced  into  this  action  a  cause  of  action 
wholly  distinct  and  separate  from  the  orig- 
inal cause  of  action,  which  said  cause  of  ac- 
tion has  arisen  since  the  commencement  of 
this  suit  (3)  Tbe  court  erred  in  allowing 
plaintiff  to  introduce  in  evidence  a  certified 
copy  of  a  Judgment  rendered  in  tbe  territory 
of  Oklahoma  In  favor  of*  the  plaintiff  and 
against  the  defendants  Cassldy  and  McFad- 
den. (4)  The  court  erred  in  instructing  the 
Jury,  peremptorily,  to  find  their  verdict  in 
favor  of  the  plaintiff  in  the  sum  of  $1,465. 
(6)  The  court  erred  In  overruling  tbe  motion 
of  the  defendants  asking  that  the  court  in- 
struct the  Jury  to  return  their  verdict  in  fa- 
vor of  the  defendants.  (6)  Tbe  court  erred 
In  rendering  Judgment  In  favor  of  tbe  plain- 
tiff and  against  the  defendants;  no  service 
having  been  made  herein  upon  P.  Cassldy,  he 
not  having  appeared  in  this  action,  and  the 
Judgment  herein  being  rendered  upon  a  cause 
of  action  wholly  distinct  and  separate  from 
the  cause  of  action  originally  sued  on  here- 
in, and  arising  after  the  commencement  of 
the  suit  (7)  The  court  erred  in  admitting 
In  evidence  tbe  bond  of  the  defendant  Mc- 
Fadden, signed  by  the  National  Surety  Com- 
pany, as  surety.     (8)  The  court  erred  In  ren- 


dering Judgment  against  tbe  National  Surety 
Company.  (9)  Tbe  court  erred  in  holding 
that  this  cause  stood  for  trial  at  tbe  Febru- 
ary term  of  the  above  court  (10)  The  court 
erred  in  overruling  defendants'  motion  for  a 
new  trlaL  (11)  The  court  erred  in  overrul- 
ing the  motion  in  arrest  of  Judgment  filed 
by  the  National  Surety  Company." 

Plaintiff  in  error  says:  "In  tbe  argument 
of  this  case,  it  appears  to  us  unnecessary  to 
take  up  in  detail  each  assignment  of  error. 
There  are  three  points  upon  which  a  reversal 
of  the  Judgment  In  this  case  is  asked  for: 
(1)  The  first  and  upon  principle  the  most 
Important  of  these  points  Is,  that  th^  trial 
court  erred  in  allowing  tbe  plaintiff  to  ob- 
tain Judgment  upon  a  cause  of  action  wholly 
different  from  that  ui>on  which  this  case 
was  Instituted,  and  in  allowing  plaintiff  to  so 
amend  his  complaint  as  to  declare  upon  a 
Judgment  Instead  of  upon  tbe  open  account 
originally  sued  on  herein.  (2)  The  second 
proposition  Is  that  If  such  a  substitution  of 
a  cause  of  action  should,  in  the  opinion  of 
this  court  be  permissible,  as  against  the  de- 
fendant sucb  substitution  would  be  surely 
error  as  to  tbe  surety  on  a  dissolving  bond 
given  at  a  time  when  the  suit  was  upon 
open  account  and  a  cause  where  the  statute 
has  provided  that  Judgment  may  be  rendered 
against  such  surety  in  tbe  principal  action 
without  notice.  (3)  The  court  erred  In  hold- 
ing that  this  cause  stood  for  trial  at  the 
February  term  of  court"  Counsel  for  plain- 
tiff in  error  says:  The  first  second,  tblrd, 
fourth,  fifth,  and  sixth  assignments  of  error 
all  look  to  tbe  first  proposition  at)0Te  named. 
The  seventh,  eighth,  and  eleventh  asslgn- 
m^ts  of  error  all  look  to  tbe  second  prot>osl- 
tlon.  Tbe  ninth  assignment  of  error  goes  to 
the  tblrd  proposition,  and  the  tenth  asslgnr 
ment  merely  saves  the  points  raised  in  tbe 
motion  for  a  new  trial,  in  which  all  of  tbe 
above  questions  are  presented.  He  then  pro- 
ceeds to  discuss  the  fi^t  second,  third, 
fourth,  fifth,  sixth,  and  tenth  assignments 
Jointly  upon  the  proposition  first  above  nam- 
ed; the  seventh,  eighth,  and  eleventh  as- 
signments upon  the  second  proposition;  and 
the  ninth  assignment  upon  tbe  tblrd  proposi- 
tion. In  discussing  the  first  proposition  he 
suggests  three  Interrogatories:  "(1)  Did  tbe 
rendition  of  the  Judgment  in  Oklahoma 
merge  tbe  open  account  wbich  was  tbe  basis 
of  the  suit  in  the  Indian  Territory?  (2)  If 
the  open  account  was  merged  by  the  Okla- 
homa  Judgment  did  tbe  amended  complaint 
setting  up  such  Judgment,  declare  upon  a 
new  and  Independent  cause  of  action?  (3) 
If  the  Oklahoma  Judgment  was  a  new  and 
Independent  cause  of  action,  did  the  court 
have  authority  to  permit  tbe  plaintiff,  over 
the  protest  of  tbe  defendants,  to  substitute 
a  new  cause  of  action  in  this  case?" 

In  Freeman  on  Judgments  (4tb  Ed.)  | 
215,  it  is  said:  "The  cause  of  action  thus 
established  and  permanently  attested  Is  said 
to  merge  Into  tbe  Judgment  establishing  It. 
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upon  the  same  principle  that  a  simple  con- 
tract merges  Into  a  specialty.  Conrts,  in 
order  to  give  a  proper  and  Just  effect  to  a 
Judgment,  sometimes  look  behind  to  see  upon 
what  It  was  founded.  Just  as  they  would,  in 
construing  a  statute,  seek  to  ascertain  the 
occasion  and  purpose  of  Its  enactment.  The 
cause  of  action,  though  It  may  be  examined 
to  aid  in  Interpreting  the  Judgment,  can 
never  again  become  the  basis  of  a  suit  be- 
tween the  same  parties.  It  has  lost  Its 
vitality.  It  has  expended  its  force  and  ef- 
fect All  Its  power  to  sustain  rights  and 
enforce  liabilities  has  terminated  in  the  Judg- 
ment or  decree.  It  'Is  drowned  In  the  Judg- 
ment,' and  must  tbencefortb  be  regarded  as 
functus  officio" — and  cites  Barnes  v.  Glbbs, 
81  N.  J.  Law,  317,  86  Am.  Dec.  210,  and  Bank 
of  North  America  v.  Wheeler,  28  Conn.  438, 
73  Am.  Dec.  683.  Plaintiff  In  error  contends 
that,  the  open  account  sued  on  having  been 
merged  In  the  Oklahoma  Judgment,  It  is 
plain  that  this  judgment  Is  a  new  cause  of 
action,  and  cites  Foste  v.  Standard  Life  & 
Accident  Ins.  Co.,  26  Or.  449,  38  Fac.  617. 
In  that  case  the  court  said:  "This  Is  an  ac- 
tion by  the  agent  of  the  defendant  to  recover 
money  alleged  to  be  due  as  commissions  upon 
Insurance  premiums  secured  by  him  as  such 
agent.  Ihe  cause  being  at  Issue,  a  trial  was 
had,  at  which  evidence  was  Introduced  and 
admitted,  over  the  defendant's  objection, 
which  tended  to  show  that  an  account  bad 
been  stated  between  the  parties.  •  *  • 
The  statute  provides  that  the  court.  In  fur- 
therance of  Justice,  may,  at  any  time  be- 
fore the  cause  Is  submitted,  allow  a  pleading 
to  be  amended,  when  the  amendment  does 
not  substantially  change  the  cause  of  action, 
by  conforming  It  to  the  facts  proved.  Hill's 
€ode,  i  101.  •  •  •  An  examination  of  the 
original  complaint  discloses  an  evident  In- 
tention on  the  part  of  the  pleader  to  declare 
upon  an  account  for  labor  and  services  per- 
formed by  the  plaintiff  for  the  defendant, 
but,  as  amended,  he  has  alleged  a  stated  ac- 
count between  tbem.  Courts  should  be  lib- 
eral in  allowing  amendments,  and  when  the 
cause  of  action  is  Improperly  set  forth  In  the 
complaint,  or  a  pleading  is  defective  In  any 
respect,  the  court  may,  in  its  discretion,  at 
any  stage  of  the  case  before  the  cause  is 
submitted,  authorize  such  amendments  as 
may  be  necessary  to  make  the  case  as  Intend- 
ed by  the  original  pleading,  but  not  to  Insert 
a  new  and  distinct  cause  of  action  or  defense. 
Ford  v.  Ford,  53  Barb.  (N.  Y.)  525;  Davis 
V.  Railroad  Co.,  110  N.  Y.  646,  17  N.  E.  733 ; 
Baldock  v.  Atwood,  21  Or.  79,  26  Pac.  1058. 
•  •  •  ft  It  would  require  precisely  the 
same  evidence  to  support  the  action  after 
an  amendment  as  before,  it  cannot  be  said 
that  a  new  cause  of  action  has  been  substi- 
tuted thereby.  Lottman  v.  Barnett,  62  Mo. 
169.  The  converse  of  this  rule  must  also  be 
true,  and  therefore,  If  different  evidence 
would  be  required  to  support  the  action  after 
an  amendment.  It  must  be  regarded  as  snb- 
104  S.W.— 68 


stitutlng  a  different  cause  of  action."  The 
counsel  for  plaintiff  In  error  then  asks: 
"Did  the  court  have  authority  to  penult  the 
plaintiff,  over  the  protest  of  the  defendants, 
to  substitute  a  new  cause  of  action  in  this 
case?"  And  cites  first  the  statutes  of  the 
state  of  Arkansas  regarding  amendments 
(section  5080  of  Mansfield's  Digest  of  Stat- 
utes): "The  court  may,  at  any  time,  In 
furtherance  of  Justice,  and  upon  such  terms 
as  may  be  proper,  amend  any  pleadings  or 
proceedings  by  adding  or  striking  out  the 
name  of  any  party,  or  by  correcting  a  mis- 
take In  the  name  of  a  party,  or  a  mistake  in 
any  other  respect,  or  by  Inserting  other  al- 
legations material  to  the  case;  or,  when  the 
amendment  does  not  change  substantially 
the  claim  or  defense,  by  conforming  the 
pleading  or  proceeding  to  the  facts  proved." 
Then  asks:  "Does  the  substitution  of  the 
Judgment  in  this  case  change  substantially 
the  claim  of  the  plaintiff?  While  we  have 
not  been  able  to  discover  In  the  decisions  of 
the  Supreme  Court  of  the  state  of  Arkansas 
that  the  question  here  raised  has  been 
directly  passed  on,  yet  we  find  various  cases 
In  which  the  court  has  Intimated  that  the 
cause  of  action  cannot  be  changed."  And 
says:  "In  the  case  above  cited  of  Foste  v. 
Standard  Life  &  Accident  Ins.  Co.,  26  Or. 
449,  38  Pac.  617,  it  •tras  held  error,  where  a 
suit  had  been  brought  for  a  certain  sum  of 
money  as  commissions,  to  allow  an  amend- 
ment stating  that  the  amount  sued  for  was 
found  to  be  due  on  an  account  stated  be- 
tween the  parties,  and  that  defendant  had 
promised  to  pay  It,  but  did  not  do  so." 

The  question  presented  Is  whether  the 
amendment  substituted  another  cause  of  ac- 
tion for  that  originally  stated.  "An  examina- 
tion of  the  original  complaint  discloses  an 
evident  Intention  on  the  part  of  the  pleader 
to  declare  upon  an  account  for  labor  and 
services  performed  by  the  plaintiff  for  the 
defendant,  but,  as  amended,  he  has  alleged 
a  stated  account  between  them.  Courts 
should  be  liberal  in  allowing  amendments, 
and  when  the  cause  of  action  Is  improperly 
set  forth  In  the  complaint,  or  a  pleading  Is 
defective  In  any  respect,  the  court  may,  in 
its  discretion,  at  any  stage  of  the  case  before 
the  cause  is  submitted,  authorize  such  amend- 
ments as  may  be  necessary  to  make  the 
case  as  intended  by  the  original  pleading, 
but  not  to  Insert  a  new  and  distinct  cause 
of  action  or  defense.  Ford  v.  Ford,  53  Barb. 
(N.  Y.)  525 ;  Davis  v.  Railroad  Co.,  110  N.  Y. 
646,  17  N.  B.  733 ;  Baldock  v.  Atwood,  21  Or. 
79,  26  Pac.  1058."  In  1  Am.  &  Eng.  Enc. 
PI.  &  Pr.  pp.  547,  648,  it  is  said:  "At  com- 
mon law  the  court  had  no  power  to  allow  tlio 
plaintiff  to  amend  by  Introducing  an  entirely 
new  and  different  cause  of  action.  Nor  could 
the  defendant  amend  by  setting  up  a  new 
defense  founded  i4)on  a  transaction  entirely 
different  from  that  stated  In  the  plea.  But 
the  last  proposition  has  been  disputed.  The 
practice,  even  In  those  states  where  the  Code 
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provisions  relating  to  amendments  are  Iden- 
tical, Is  not  uniform,  although  the  common- 
law  rule  Is  generally  adhered  to."  The  only 
decision  from  the  Supreme  Court  of  Arkansas 
to  which  we  have  been  referred  In  this  case 
Is  the  case  of  St  Louis  &  San  Francisco  Ry. 
Co.  V.  Dodd,  59  Ark.  817,  27  S.  W.  227,  where 
an  amendment  was  allowed  to  be  made  to 
the  complaint  over  the  objection  of  the  de- 
fendant, while  the  Jury  were  considering  of 
their  verdict,  and,  the  same  being  assigned 
as  error,  the  court  say:  "The  ground  of  its 
contention  Is:  The  amendment  converted  the 
action  from  an  action  ex  contractu  to  an  ac- 
tion ex  delicto.  But  this  was  not  done. 
The  amendment  showed  only  a  breach  of  the 
contract  that  the  appellant  entered  into 
when  It  it  undertook  to  hold  the  property  of 
the  appellees  as  a  warehouseman."  It  will 
thus  be  readily  observed  that  not  much  as- 
sistance can  be  obtained  from  the  decisions 
of  the  Arkansas  Supreme  Court  upon  the 
construction  of  the  statutes  regulating 
amendments. 

Plaintiff  in  error  contends  that  there  can  be 
no  doubt,  under  the  authorities,  that  the  Okla- 
homa Judgment,  when  pleaded  by  defendant, 
was  a  perfect  defense  to  the  suit  of  the  plain- 
tiff on  the  open  account,  and  cites  Bank  of 
North  America  v.  Wheeler,  28  Conn.  433,  73 
Am.  Dec.  683,  In  which  <it  is  held  that  the  re- 
covery of  a  Judgment  In  one  state  Is  a  bar  to  a 
further  prosecution  of  the  same  cause  of  action 
by  the  same  parties  in  another  state,  and  that 
when  suits  are  pending  in  different  states  up- 
on the  same  cause  of  action  the  plaintiff  must 
elect  In  which  state  he  will  proceed  to  final 
Judgment.  In  discussing  this  question  the 
court  says:  "The  plaintiffs  urge  the  Incon- 
venience arising  from  holding  the  Judgment 
in  New  Tork  to  be  a  defense  in  the  present 
suit,  in  consequence  of  the  loss  of  the  securi- 
ty obtained  by  attachment  in  the  latter.  We 
are  not,  however,  at  liberty  to  Impair  the  ef- 
fect which  the  Constitution  and  laws  of  the 
United  States  give  to  Judgments  rendered  In 
the  several  states,  although  It  may  be  attend- 
ed with  Inconvenience,  or  even  apparently  im- 
Just  consequences." 

In  the  case  of  Barnes  v.  Olbbs,  31  N.  J. 
Law,  817,  86  Am.  Dec.  210,  the  court  says: 
"Nor  does  there  seem  to  be  much  weight  In 
the  argument,  ab  InconvenlentI,  which  was 
pressed  upon  the  attention  of  the  court.  It 
is  true  that  meritorious  creditors  might  some- 
times find  It  to  their  advantage  to  pursue 
their  debtors  with  simultaneous  suits  In  two 
or  more  states.  But  even  in  such  case  it 
cannot  escape  observation  that  the  course 
suggested  as  beneficial  to  the  creditor  savors 
something  of  harshness.  If  not  oppression,  to 
the  debtor.  Prnctloally,  he  is  vexed  twice  or 
oftener  for  the  same  cause.  And,  on  the  oth- 
er hand,  when  the  claim  sued  on  Is  unfound- 
ed, and  a  Just  defense  exists,  the  right  to  In- 
stitute co-existent  suits  in  different  Jurisdic- 
tions, founded  In  the  same  subject,  becomes 
an  instrument  of  oppression,  which  It  would 


be  by  no  means  prudent  to  place  within 
the  reach  of  rapacity  or  vlndlctlveness.  The 
maxims  of  common  Justice  seem  to  require 
that  the  Judgment  should  be  considered  as 
conclusive,  both  In  favor  of  as  well  as  against 
the  debtor.  But  on  this  topic,  also,  I  think 
the  adjudications  already  rendered  have  oc- 
cupied the  entire  field  of  discussion.  An- 
drews V.  Montgomery,  19  Johna  (N.  T.)  162, 
10  Am.  Dec.  213;  Baxley  v.  Lhiah,  16  Pa. 
241,  55  Am.  Dec.  494;  Green  v.  Sarmlenta^ 
Fed.  Cas.  No.  6,760,  3  Wash.  C.  0.  17 ;  Bank 
of  U.  S.  V.  Merchants'  Bank,  7  Gill  (Md.)  415; 
Bank  of  North  Am.  v.  Wheeler,  28  Conn.  483, 
73  Am.  Dec.  683.  The  case  certified  calls  for 
the  opinion  of  this  court  on  a  second  point, 
viz.,  whether,  upon  the  assumption  of  a  mer- 
ger having  taken  place,  the  writ  and  plead- 
ings in  this  case  can  be  so  amended  as  to- 
transform  the  action  from  assumpsit  to  dd>t, 
and  to  permit  the  Judgment  obtained  in  New 
Tork  to  become  the  foundation  of  the  suit. 
Allowing  the  utmost  amplitude  to  the  power 
of  this  court  to  alter  forms  and  correct  er- 
rors, the  present  application  seems  to  be 
much  beyond  the  scope  of  such  power.  It  Is 
obvious  the  proposition  is  not  to  amend  de- 
fects, but  to  substitute  one  cause  of  action  for 
another.  Besides,  even  if  the  court  should 
permit  the  proposed  commutation  to  be  made, 
it  would  not  avail  the  plaintiffs,  because  the 
ground  of  action  sought  to  be  substituted  has 
arisen  since  the  commencement  of  this  suit. 
No  record  could  be  framed  which  would  sup- 
port a  Judgment  exhibiting  a  cause  of  action 
accruing  to  the  plaintiffs  after  the  purchase 
of  his  writ  Such  defect  would  be  pleadable 
in  abatement,  or  at  the  trial  the  plaintlffa 
could  be  nonsuited,  or  If  it  was  disclosed  In 
the  declaration  the  defendants  might  demur, 
or  move  In  arrest  of  Judgment,  or  assign -It 
for  error.  Rhodes  v.  Gibbs,  5  Esp.  163 ;  Hay 
V.  Kitchin,  1  Wils.  171 ;  Pugh  v.  Robinson,  1 
Term  Bep.  116;  Egles  v.  Vale,  Cro.  Jaa  69; 
Cheetham  T.  Lewis,  3  Johns.  42.  In  my  opin- 
ion the  circuit  court  should  be  advised  that 
the  plea  demtured  to  should  be  sustained, 
and  that  the  amendment  proposed  ought  not 
to  be  allowed." 

In  Swedish-American  Nat.  Bank  v.  Dickin- 
son Co.,  et  al.,  6  N.  D.  222,  69  N.  W.  455,  49 
L.  R.  A.  285,  the  court  say : 

"The  sole  question  of  law  at  issue  on  this 
appeal  relates  to  the  extent  of  the  power  of 
the  district" court  to  allow  a  plaintiff  to  file  a 
supplemental  complaint  The  cause  of  action 
set  forth  In  that  pleading  in  this  case  wer» 
promissory  notes.  While  this  suit  was  pend- 
ing the  plaintiff  recovered  in  ^e  state  of 
Minnesota,  against  the  same  defendants,  a 
Judgment  upon  the  identical  causes  of  action 
embraced  in  the  complaint.  ♦  •  ♦  It  has 
long  been  the  doctrine  that  a  final  Judgment 
merges,  within  the  Jurisdiction  In  which  It  is 
rendered,  the  original  cause  of  action  on 
which  it  is  founded.  I  Freem.  Judgm.  H 
215-217;  15  Am.  &  Bug.  Enc.  Law,  836^ 
This  rule  applies  in  this  coiintry  to  Judg- 
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ments  rendered  In  tbe  different  states,  on  the 
ground  that,  under  tbe  proTisions  of  tbe  fed- 
eral Constlfution,'  tbey  are  practically  as- 
similated to  domestic  Judgments.  1  Freem. 
Judgm.  I  221;  IS  Am.  &  Eng.  Bna  Law,  341 ; 
Barnes  v.  Glbbs,  31  N.  J.  Law,  317,  86  Am. 
Dec.  210 ;  Bank  of  U.  S.  r.  Merchants'  Bank 
of  Baltimore,  7  Gill  (Md.)  415;  Bank  v. 
Wheeler,  28  Conn.  433,  73  Am.  Dec.  683 ;  Rog- 
ers V.  Odell,  39  N.  H.  452;  McOllvray  t.  Av- 
ery, 30  Vt  B38;  Child  t.  Powder  Works, 
45  N.  H.  647 ;  2  Black,  Judgm.  J  864.  •  •  • 
From  these  elementary  principles  to  wbicb 
we  have  referred,  we  are  forced  to  deduce 
tbe  conclusion  that,  tbe  moment  tbe  Judgment 
was  recovered  in  Minnesota,  tbe  plaintiff's 
causes  of  action  on  tbe  notes  sued  upon  were 
utterly  extinguished.  This  judgment  would, 
If  pleaded  by  the  defendants,  constitute  a 
complete  bar  to  the  further  prosecution  of 
the  action.  15  Am.  &  Eng.  Enc.  Law,  341, 
note  5 ;  Rogers  v.  Odell,  39  N.  H.  452 ;  Mc- 
Gllvray  t.  Avery,  30  Vt  538;  Bank  v.  Wheel- 
er, 28  Conn.  433,  73  Am.  Dec.  683 ;  Child  ▼. 
Powder  Works,  45  N.  H.  647 ;  Bank  ot  U.  S. 
V.  Merchants'  Bank  of  Baltimore,  7  Gill  (Md.) 
415.  How  the  plaintiff  can  gain  any  advan- 
tage by  setting  forth  in  its  own  pleading 
facts  which,  if  averred  in  the  answer,  would 
constitute  a  perfect  defense  to  the  further 
prosecution  of  the  suit,  is  beyond  our  compre- 
hension. •  •  •  But  In  the  case  at  bar  tbe 
plaintiff  does  not  seek  to  enlarge  its  relief,  or 
to  alter  the  character  thereof.  It  merely 
asks  that  it  be  allowed  to  obviate  a  perfect 
defense  to  its  causes  of  action  on  the  notes, 
and  recover  the  same  money  Judgment  upon 
an  entirely  distinct  cause  of  action,  not  in  ex- 
istence when  It  brought  the  suit,  but  arising 
subsequently  to  its  commencement.  No  ad- 
judication, no  statute,  no  principle  of  law  or 
equity,  can  be  found  to  sustain  Its  contention 
In  this  behalf.  In  interpreting  our  statute 
permitting  tbe  filing  of  supplemental  com- 
plaints, we  must  fall  back  upon  the  settled 
practice  in  chancery  tiefore  the  adoption  of 
tbe  Code.  The  statute  embodies  the  rule  of 
procedure  in  equity.  It  has  merely  made  ai>- 
plicable  to  actions  at  law,  as  well  as  suits  in 
equity,  tbe  rules  prevailing  in  chancery  with 
respect  to  supplemental  pleadings.  *  •  • 
In  this  connection  It  Is  well  to  state  tbe  other 
genera]  rule  on  tbe  subject  of  supplemental 
bills  In  equity.  It  is  a  rule  of  limitation  of 
power.  The  plaintiff  cannot,  by  supplemen- 
tal pleading,  bring  into  the  action  a  distinct 
cause  of  action  arising  since  the  beginning  of 
the  suit.  •  •  •  The  ground  work  of  this 
doctrine  Is  that  the  plaintiff  cannot  recover 
on  a  cause  of  action  which  docs  not  exist 
when  he  sues.  •  •  •  Indeed,  this  prac- 
tice of  cbanging  the  cause  of  action  has  nev- 
er been  sustained  even  In  a  case  where  the 
new  cause  of  action  was  in  existence  when 
the  suit  was  commenced.  Much  less  should 
this  be  allowed  when  the  cause  of  action 
sought  to  be  made  tbe  basis  of  the  suit  by 
supplemental  complaint  arose  during  tbe  pen- 


dency of  tbe  case.  Milner  v.  Mllner,  2  Edw. 
Ch.  114;  Eastman  v.  Water  Power  Co.,  17 
Minn.  48  (QIl.  31) ;  Prouty  v.  Railroad  Co., 
86  N.  Y.  272-275 ;  Buchanan  v.  Comstock,  57 
Barb.  683 ;  Wattson  v.  Thibou,  17  Abb.  Prac. 
(N.  Y.)  184;  Cohn  v.  Husson,  67  How.  Prac. 
(N.  Y.)  401,  462 ;  Gleason  v.  Gleason,  54  Cal. 
135;  Bull  T.  Rothschild,  52  Hun,  611,  4  N.  Y. 
Supp.  826;  Tiffany  v.  Bowerman,  2  Hun, 
643-646.  In  this  last  case  the  court  said: 
'It  seems  only  necessary  to  state  tbe  facts,  in 
order  to  show  that  tbe  motion  for  leave  to 
file  this  supplemental  complaint  for  such  a 
purpose  should  have  been  at  once  denied.  A 
supplemental  complaint  must  be  consistent 
with,  and  in  aid  of,  the  case  made  by  the 
original  complaint.  A  new  and  substantive 
cause  of  action  cannot  be  set  up,  by  way  of 
supplemental  complaint,  as  a  ground  of  re- 
covery ;  more  especially  a  cause  of  action  to 
which  the  plaintiff  was  not  entitled  when  be 
commenced  tbe  action.'  •  •  •  The  doc- 
trine as  It  was  enunciated  by  the  vice  chan- 
cellor In  Mllner  v.  Mllner,  2  Edw.  Ch.  114, 
has  never  been  questioned,  and  Is  undoubted- 
ly sound.  The  vice  chancellor  said:  The 
question  to  my  mind  Is  whether  the  complain- 
ant, upon  her  Intending  to  rely  upon  t'ae  new 
facts,  must  not  file  an  entirely  new  bill.  I 
consider  It  not  a  case  for  amendment  or  sup- 
plemental bill.  Tbe  latter  Is  generally  filed 
to  continue  the  original  suit,  or  Is  In  its  mat- 
ter, directly  connected  with  It,  and  because 
of  the  original  bill  being  somewhat  defective. 
But  here  there  is  a  new  substantive  cause  of 
action,  upon  which  a  decree  can  be  bad  with- 
out connecting  It  with  the  original  bill.  The 
complainant  Is  here  wanting  to  go  upon  entire- 
ly new  ground ;  in  fact,  to  make  a  new  case. 
If  this  is  to  l)e  done,  it  must  be  by  a  dismissal 
of  tbe  present  bill,  and  filing  of  a  new  one.  I 
must  refuse  this  motion.    •    *    *  > 

"But  it  is  urged  that  there  is  authority  for 
the  proposition  that  a  supplemental  com- 
plaint may  embrace  such  matters  as  are 
sougbt  to  be  incorporated  in  tbe  complaint  in 
tbe  case  at  bar,  and  that  such  authority 
should  be  followed.  To  sustain  this  claim, 
the  case  of  Jenkins  v.  Bank,  127  D.  S.  484,  8 
Sup.  Ct  1196,  32  L.  Ed.  189,  Is  cited.  But  in 
our  opinion  that  case  is  plainly  distinguish- 
able from  the  case  now  before  us.  That  ac- 
tion was  instituted  to  foreclose  a  lien  upon 
certain  property  pledged  as  collateral  to  a 
debt  Pending  this  action,  a  decree  was  ren- 
dered In  another  case  which  so  adjudicated 
tbe  amount  due  upon  the  claim  to  secure 
which  tbe  collateral  security  bad  been  given 
as  to  preclude  tbe  relitigation  of  that  ques- 
tion In  tbe  pending  suit  The  Supreme  Court 
of  Illinois  and  tbe  Supreme  Court  of  tbe 
United  States  both  held  that  It  was  proper  to 
Incorporate  In  a  supplemental  bill  the  fact  of 
tbe  rendition  of  this  decree.  But  it  is  obvi- 
ous that  there  Is  no  parallel  between  that 
case  and  the  action  which  is  before  us.  Tbe 
cause  of  action  in  that  case  was  not  in  tbe  in- 
debtedness, but  the  lien.    Tbe  object  of  the 
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action  was  to  foreclose  that  lien.  The  plain- 
tiff did  not  seek  to  cbange  tbe  object  of  tbe 
action,  nor  did  he  attempt  to  Incorporate  In 
hlfl  supplemental  bill  a  new  cause  of  action. 
The  Hen  constituted  his  sole  cause  of  action 
before  the  supplemental  bill  was  filed,  and  It 
still  remained  his  sole  cause  of  action  after 
the  decree  bad  been  rendered,  and  after  the 
fact  that  It  had  been  rendered  was  brought 
Into  tb3  case  by  the  supplemental  bill.  Tbe 
action  was  not  originally  brought  upon  tbe  in- 
debtedness, but  It  was  founded  upon  tbe  Hen, 
and  this  continued  to  be  the  cause  of  action 
after  the  supplemental  bill  had  been  filed. 
The  Hen  was  not  divested  by  the  decree 
which  conclusively  established  the  amount 
dna  2  Freem.  Judgm.  fS  229,  230,  and  cases 
cited.  In  both  of  these  courts  the  distinction 
was  made  which  we  here  outline.  Had  the 
action  been,  not  to  foreclose  a  Hen,  but  to  re- 
cover a  money  judgment  on  tbe  Indebtedness, 
It  la  apparent  from  the  language  of  both 
these  tribunals  that  their  decisions  wonld 
have  been  different.  The  Illinois  Supreme 
Conrt  said  on  this  point,  at  pages  470  and 
471,  111  111.  (Jenkins  v.  Bank):  'We  do  not 
consider  the  supplemental  bill  as  Introducing 
a  new  cause  of  action.  The  Indebtedness  Is 
tbe  same.  The  evidence  of  It  at  the  time  of 
filing  tbe  original  bill  In  this  case  consisted 
of  notes  from  Walker  to  tbe  bank.  The 
notes  have  since,  as  said,  t)ecome  merged  in 
the  Wllshire  decree.  There  has  been,  then,  a 
change  in  the  evidence  of  the  Indebtedness, 
from  notes  to  a  decree  upon  them.  That  Is 
all.  The  collaterals  sought  to  be  foreclosed 
by  sale  of  them  were  pledged  for  the  payment 
of  the  Indebtedness.  A  decree  uix>n  the  notes, 
and  the  running  of  the  statute  of  limitations 
against  the  decree,  is  not  any  payment  of  the 
Indebtedness.  The  simple  effect  is  that  the 
statute  Is  a  bar  to  a  suit  upon  the  decree. 
The  collaterals  may  be  held  until  the  Indebt- 
edness Is  paid  according  to  the  terms  of  the 
pledge.  We  do  not  consider  that  there  has 
been  any  new  suit  brought  upon  the  decree, 
Imt  that  there  Is,  under  the  supplemental  bill, 
the  assertion  of  the  right  to  claim  the  benefit 
of  the  Wllsbire  decree  as  res  adjudlcata,  and 
that  the  statute  of  limitations  set  up  is  not  a 
bar  to  that  right'  And  In  the  federal  Su- 
preme Court  the  same  distinction  Is  stated  in 
the  following  language:  'In  support  of  this 
proposition,  it  is  argued,  on  behalf  of  tbe 
plaintiff  In  error,  that  the  supplemental  bill 
set  out,  and  sought  a  recovery  upon,  a  cause 
of  action  distinct  from  that  stated  In  the  orig- 
inal bill.  The  original  bill  prayed  for  a  de- 
cree against  Walker  upon  bis  notes  held  by 
tbe  bank,  and  for  the  satisfaction  thereof  a 
sale  of  the  property  held  as  security  therefor. 
During  the  pendency  of  that  bill,  precisely 
the  same  matters  were  put  in  issue  in  the 
Wllshire  suit  between  Walker  and  tbe  bank, 
and  in  that  suit  a  decree  was  rendered  find- 
ing the  amount  due.  That  decree  In  the  Wll- 
shire suit  stands  unreversed,  and  operates  as 
an  estoppel  by  way  of  res  adjudlcata  between 


tbe  parties.  By  way  of  proof  or  in  pleading, 
it  would  be  good  as  a  bar  in  aqy  subsequent 
suit  between  the  same  parlies  upon  the  same 
Issues.  Having  been  rendered  after  the  Insti- 
tution of  the  present  suit,  It  was  competent 
for  the  complainant  to  bring  It  forward,  by  a 
suppleraeutal  bill,  as  conclusive  evidence  of 
the  amount  due,  for  which  It  was  entitled  to 
take  a  decree,  and  as  a  complete  answer  to 
the  defense  set  op  by  tbe  plaintiff  In  error,  as 
the  assignee  of  tbe  bankrupt,  to  the  relief 
prayed  for  in  the  original  bill,  and  to  the  re- 
lief sought  by  the  cross-bill.  It  was  strictly 
new  matter  arising  after  tbe  filing  of  the  bill, 
properly  set  up  by  way  of  supplemental  bill. 
In  support  of  the  relief  originally  prayed  for. 
It  can  In  no  sense  be  considered  as  a  new 
cause  of  action.  It  was  not  a  bill  to  enforce 
the  decree,  nor  was  the  complainant  obliged 
to  rely  upon  it  as  the  sole  ground  of  recovery, 
on  tbe  ground  that  the  original  cause  of  ac- 
tion had  become  merged  In  It  If  tbe  notes 
were  merged  in  the  decree.  It  was  simply  a 
change  in  the  nature  of  the  evidence  to  sup- 
port the  complainant's  title  to  relief.  The  In- 
debtedness remained  the  same,  and  the  equity 
of  the  complainant  to  a  foreclosure  and  sale 
of  the  securities  remained  unchanged.'  In 
fact  the  courts  in  that  case  were  but  apply- 
ing the  familiar  rule  tliat  the  holder  of  col- 
lateral security  may,  in  the  absence  of  a  stat- 
ute to  tbe  contrary,  recover  a  personal  Judg- 
ment upon  his  claim,  and  thereafter  foreclose 
his  lien  notwithstanding  such  Judgment  Se* 
1  Freem.  Judgm.  8|  229,  230;  Bank  v.  Brown. 
112  Ind.  474,  481,  482,  14  N.  B.  358.  The 
cause  of  action  in  such  a  foreclosure  suit  be- 
ing the  Hen,  the  recovery  of  a  judgment  on 
the  debt  before  or  after  the  commencement 
of  the  foreclosure  action,  does  not  create  a 
new  cause  of  action ;  does  not  extinguish  the 
old.  Tbe  original  lioi  continues  In  existence, 
securing  the  new  evidence  of  the  debt  the 
same  as  it  did  the  old.  By  the  recovery  of  a 
Judgment  the  cause  of  action  is  not  wiped 
out  The  only  effect  is  to  conclusively  estab- 
lish the  amount  which  the  lien  secures.  It  is 
a  significant  fact  that  In  New  York  the  Legis- 
lature has,  in  express  terms.  Incorporated  In- 
to, tbe  statute  regulating  tbe  filing  of  a  sup- 
plemental complaint  a  provision  that  the 
plaintiff  may  In  this  way  bring  Into  the  case 
•the  Judgment  or  decree  of  a  competent  court, 
rendered  after  the  commencement  of  the  ac- 
tion determining  the  matters  in  controversy 
or  a  part  thereof.'  Code  Civ.  Proc.  N.  Y.  i 
644.  It  is  evident  that  in  New  York  the  law 
was  considered  to  be  settled  the  other  way, 
in  the  absence  of  an  explicit  statute  on  the 
point  Our  Code  merely  permits  the  plaintiff 
to  set  up  In  his  supplemental  bill  'facts  mate- 
rial to  the  case.'  Rev.  Codes,  i  6301.  What 
in  this  action  Is  'the  case'  of  the  plaintiff  as 
his  suit  was  originally  brought?  The  answer 
Is  obvious.  It  is  the  cause  of  action  set  up  in 
his  complaint  That  constitutes  his  case. 
Another  and  entirely  distinct  cause  of  action 
does  not  constitute  his  case,  as  it  appears  in 
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his  original  pleading.  As  we  bave  already 
seen,  the  decisions  are  unanimous  to  the  ef- 
fect that,  under  Just  such  a  statute  as  ours, 
the  plalntlft  cannot,  by  supplemental  com- 
plaint, Introduce  a  new  and  distinct  cause  of 
action. 

"The  argument  of  hardship  does  not  appeal 
to  us  with  any  force.  It  Is  true  that  In  this 
case,  and  It  will  likewise  be  true  In  many 
other  cases,  a  refusal  to  allow  the  subsequent 
recovery  of  the  Judgment  to  be  set  up  In  a 
supplemental  complaint  will  result  In  the 
loss  of  priority  of  li^  upon  property  secured 
by  an  attachment  In  the  action,  because  the 
plalntiflF  will  be  compelled  to  dismiss  his  ac- 
tion upon  the  claim,  and  bring  a  new  suit 
upon  the  Judgment  itself.  This  same  argu- 
ment was  advanced  In  Bank  v.  Wheeler,  28 
Conn.  433,  73  Am.  Dec.  683,  against  the  prop- 
osition that  the  effect  of  the  recovery  of  a 
Judgment  In  one  state  was  to  extinguish  the 
cause  of  action  In  every  other  state.  It  will 
be  obsecred  that  the  precise  question  here 
presented  was  there  involved,  for  If  the  Judg- 
ment extinguishes  the  original  cause  of  ac- 
tion, and  creates  a  new  cause  of  action,  there 
Is  no  logical  escape  from  the  conclusion  that 
the  suit  cannot  be  kept  alive  by  supplemental 
complaint.  On  this  point  of  hardship  the 
court  says:  'The  plaintiffs  urge  the  Incon- 
venience arising  from  holding  the  Judgment 
In  New  Tork  to  be  a  defense  In  the  present 
suit,  In  consequence  of  the  loss  of  the  securi- 
ty obtained  by  attachment  In  the  latter.  We 
are  not,  however,  at  liberty  to  impair  the  ef- 
fect which  the  Constitution  and  laws  of  the 
United  States  give  to  Judgments  rendered  in 
the  several  states,  although  It  may  be  at- 
tended with  Inconvenience,  or  even  apparent- 
ly unjust  consequences.  The  remedy  is  else- 
'Wbere.  When  suits  are  i>ending  In  different 
states  upon  the  same  cause  of  action,  the 
plaintiff  must  elect  in  which  be  will  proceed 
to  final  Judgment'  And  in  two  other  cases. 
In  which  It  was  held  that  the  recovery  of  a 
Judgment  upon  the  claim  sued  for  was  fatal 
to  the  further  prosecution  of  the  action,  it 
appears  that  the  attachments  had  been  Is- 
sued and  levied,  and  that,  of  course,  the  Hens 
secured  thereby  would  be  lost  Bank  of  U.  S. 
V.  Merchants'  Bank  of  Baltimore,  7  Gill 
(Md.)  415 ;  Child  v.  Powder  Works,  45  N.  H. 
547,  see  pages  549,  550.  *  *  ♦  It  frequent- 
ly happens  that  the  Judgment  rendered  Is  not 
a  personal  Judgment  In  more  than  one  state; 
Jurisdiction  being  acquired  in  other  states 
solely  over  property  by  attachment  or  gar- 
nishment A  Judgment  purely  In  rem  would 
not  merge  the  cause  of  action  on  the  original 
claim,  and  therefore  would  not  constitute  a 
bar  to  an  action  thereon  In  another  Jurisdic- 
tion. Whlttler  V.  Wendell,  7  N.  H.  257; 
Fltzslmmons  v.  Marks,  66  Barb.  (N.  T.)  333; 
Rangely  v.  Webster,  11  N.  H.  299 ;  1  Freem. 
Judgm.  H  218,  219.  In  many  cases  there  will 
therefore  be  no  hardship  to  the  creditor." 

In  1  Enc.  of  PI.  &  Pr.  p.  550,  it  Is  said: 
"Granting  leave  to  amend  by  changing  the 


cause  of  action  or  defense  is  not  erroneous 
unless  substantial  rights  of  the  adverse  party 
are  affected  thereby.  Stevens  v.  Matthewson, 
45  Kan.  694,  26  Pac.  38,  where  all  the  costs 
were  Imposed  on  the  defendant,  and  a  con- 
tinuance granted,  the  court  holding,  however, 
that  this  conclusion  is  based  upon  the  lan- 
guage of  the  statute  of  Jeofails.  No.  140. 
Code  Civ.  Proc."  Section  140  of  the  Kan- 
sas Code  of  Civil  Procedure  Is  as  follows: 
"The  court,  in  every  stage  of  action,  must 
disregard  any  error  or  defect  in  the  plead- 
ings or  proceedings  which  does  not  affect  the 
substantial  rights  of  the  adverse  party ;  and 
no  Judgment  shall  be  reversed  or  affected  by 
reason  of  such  error  or  defect"  But  we  have 
no  statute  of  such  character  In  this  Juris- 
diction. 

In  Allen  v.  City  of  Davenport  115  Iowa, 
20,  87  N.  W.  743,  the  court  said:  "By  sec- 
tion 3641  of  the  Code  either  party  Is  allowed 
'to  make  a  supplemental  petition,  answer  or 
reply  alleging  facts  material  to  the  case 
which  have  happened  or  have  come  to  his 
knowledge,  since  the  filing  of  the  former 
pleading.'  But  this  does  not  authorize  the 
presentation  of  an  entirely  new  cause  of  ac- 
tion. The  statute  simply  embodies  a  rule 
long  observed  in  chancery  practice,  making  it 
applicable  to  procedure  at  law  as  well  as  In 
equity.  Such  has  been  the  uniform  holding 
In  other  states  having  a  like  statute.  The 
following  cases  either  expressly  or  impliedly 
hold  that  an  entirely  new  cause  of  action 
may  not  thus  be  brought  into  the  litigation : 
Birmingham  v.  Lesan,  77  Me.  494, 1  Atl.  151 ; 
Prouty  V.  Railway  Co.,  85  N.  Y.  275 ;  Jacob 
V.  Lorenz,  98  Cal.  332,  33  Pac.  119 ;  Bank  v. 
Shoemaker,  lit  Pa.  94,  11  Atl.  304,  2  Am.  St 
Rep.  649;  Candler  v.  PettU,  1  Paige  (N.  Y.) 
16S,  19  Am.  Dec.  399;  Jaques  v.  Hall,  8 
Gray  (Mass.)  194;  Edgar  v.  Clevenger,  3  N. 
J.  Eq.  258 ;  Swedish-Am.  Nat  Bank  v.  Dickin- 
son Co.,  6  N.  D.  222,  69  N.  W.  455,  49  L.  R.  A. 
285.  In  the  last  case  the  decisions  are  ex- 
haustlvel.v  reviewed  and  the  conclusion  reach- 
ed 'that  the  plaintiff  cannot,  .by  supplemen- 
tal pleading,  bring  into  the  action  a  dis- 
tinct cause  of  action  arising  since  the  begin- 
ning of  the  suit' " 

Section  5084,  Mansf.  Dig.,  under  which  the 
amendment  In  the  case  at  bar  was  allowed, 
is  as  follows :  "The  plaintiff  and  defendant 
respectively,  may  be  allowed,  on  motion,  to 
make  a  supplemental  complaint  answer  or 
reply,  alleging  facts  material  to  the  case  oc- 
curring after  the  filing  of  the  former  com- 
plaint, answer  or  reply" — and  Is  substantial- 
ly the  same  as  the  statute  construed  in  the 
foregoing  authorities. 

In  Schwab  v.  Schwab,  93  Md.  382,  49  Atl. 
331,  52  L.  R.  A.  414,  the  court  said:  "It  is 
well  settled,  however,  that  the  supplemental 
bill  being  merely  an  addition  to  the  original 
bill,  and  the  two  constituting  but  one  record, 
the  latter  must  be  consistent  with  the  for- 
mer, and  Its  allegations  must  be  germane 
thereto,  and  must  be  supplemental  in  their 
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nature,  and  not  Independent  or  snbseqnent, 
and  the  netr  matters  must  not  change  the 
rights  or  interest  of  the  parties.  •  •  • 
Where  the  facts  occurring  subsequent  to  the 
QUng  of  the  original  bill  are,  when  consider- 
ed separately  from  those  set  up  in  the  bill, 
siifSclent  In  themselves  to  constitute  a  cause 
of  action,  they  must  be  made  the  subject  of  a 
separate  original  bill,  and  cannot  properly  be 
embraced  in  a  supplemental  one.  MUner  t. 
Milner,  2  Edw.  Ch.  114;  Bannon  t.  Com- 
egys,  69  Md.  411,  16  Atl.  129;  Bobertson  v. 
Robertson,  9  Daly  (N.  Y.)  44 ;  Prouty  t.  Bail- 
road  Co.,  85  N.  Y.  276;  Keyser  v.  Benner, 
87  Va.  249,  12  S.  E.  406;  IIUl  v.  Hlli,  10 
Ala.  527.  In  Straughan  v.  Hallwood,  30  W. 
Va.  274,  4  S.  E.  394,  8  Am.  St  Rep.  29,  the 
court  says  that,  to  permit  a  new  cause  of  ac- 
tion, arising  after  the  institution  of  the- orig- 
inal suit  to  be  prosecuted  by  a  supplemental 
bill,  would  be  to  violate  the  obvious  principle 
that  in  every  case  the  cause  of  action  must 
exist  at  the  time  the  suit  is  brought" 

In  Meyer  v.  Berlandl,  89  Minn.  438,  40 
N.  W.  518,  1  L.  R.  A.  777,  12  Anu  St  Bep. 
663,  the  court  said :  "If  an  original  complaint 
is  wholly  defective,  and  there  are  no  grounds 
for  proceeding  upon  It,  it  cannot  be  sustain- 
ed by  filing  a  supplemental  one  founded  on 
matters  which  have  subsequently  taken  place. 
A  supplemental  complaint  can  only  enlarge 
or  change  the  kind  of  relief  to  which  o  party 
may  be  entitled,  where  a  cause  of  action  ex- 
ists at  the  time  of  the  commencement  of  the 
action.  Lowry  y.  Harris,  12  Minn.  255  (Gil. 
166)." 

The  second  proposition  discusses  the  sev- 
enth, eighth,  and  eleventh  assignments  of  er- 
ror, and  alleges  error  in  admitting  In  evi- 
dence the  dissolving  bond  signed  by  the  Na- 
tional Surety  Company  as  surety,  and  render- 
ing Judgment  against  said  National  Surety 
Company,  and  overruling  motion  in  arrest  of 
Judgment  filed  by  said  company.  The  action 
of  the  court  in  directing  a  verdict  for  plain- 
tirr  upon  the  amended  complaint,  and  then 
in  sustaining  the  attachment  in  this  case, 
presents  a  novel  condition  for  the  considera- 
tion ot  this  court  The  affidavit  for  attach- 
ment Is  as  follovrs:  "Affidavit  for  Attach- 
ment The  plaintiff,  Saline  County  Bank, 
states  that  the  claim  in  this  action  against 
the  defendants  P.  Cassldy  and  J.  McFadden 
is  for  money  due  upon  overdrafts  from  the 
28th  day  of  November.  1899,  to  May  1,  1900 ; 
that  it  is  a  Just  claim;  that  it  ought,  as  it  be- 
lieves, to  recover  thereon  two  thousand  dol- 
lars; and  that  said  P.  Cassldy  and  J.  Mc- 
Fadden are  nonresidents  of  the  Indian  Ter- 
ritory. Affiant  is  Informed  and  believes  that 
the  State  National  Bank  of  South  McAlester, 
Ind.  T.,  is  indebted  to  the  defendant  In  the 
sum  of  twelve  hundred  dollars,  and  affiant 
prays  that  a  writ  of  garnishment  be  Issued 
against  said  State  National  Bank,  command- 
ing it  to  answer  what  moneys,  goods,  chat- 
tels, or  effects  it  has  in  its  hands  or  posses- 
sion belonging  to  the  defendants  or  either  of 


them" — and  the  same  was  never  amended. 
It  thus  appears  that  the  attacbm«it  was  pro- 
cured upon  an  open  account;  that  subse- 
quently that  open  account  was  merged  in  a 
judgment  rendered  in  an  Oklahoma  court, 
and  then  by  amendment  that  Judgment  was 
made  a  part  of  the  amended  complaint  and  a 
Judgment  rendered  upon  that  Judgment  by 
direction  of  the  court  The  court  then  sus- 
tained the  attachment  sued  out  upon  an 
open  account  Thus  we  have  in  this  action 
a  Judgment  upon  a  Jufement,  and  attach- 
ment sustained  upon  an  open  account,  which 
has  been  merged  In  the  Judgment  which  Is 
the  basis  of  the  action,  and  a  Judgment  upon 
the  dissolving  bond  against  the  surety  com- 
pany. The  question  thus  presents  Itself: 
Was  the  obligation  of  the  surety  companjr 
changed  by  the  introduction  of  this  new  cause 
of  action  by  way  of  amendment?  As  we 
understand  the  law,  tbe  surety  upon  a  bond 
to  dissolve  an  attachment  takes  his  obligation 
with  reference  to  the  cause  as  it  then  stands.' 
The  action  then  was  upon  an  open  account, 
and  a  denial  of  any  liability  by  the  defend- 
ant and  a  denial  of  the  partnership.  These 
defenses  were  eliminated  by  the  amendment 
setting  up  the  Oklahoma  Judgment  as  the 
cause  of  action.  In  Waples  on  Attachment 
and  Garnishment,  {{  774,  775,  It  is  said:  Sec- 
tion 774 :  "The  surety  upon  a  bond  given  by 
the  defendant  to  dissolve  an  attachment 
takes  his  obligation  with  reference  to  the 
cause  as  it  then  stands ;  and  should  the  plain- 
tiff afterwards  so  change  his  pleadings  as  to 
make  virtually  a  new  action,  how  can  It  be 
said  that  the  surety  would  have  obligated 
himself  under  such  new  order  of  things?  He 
may  have  l>een  satisfied  that  the  plaintiff 
could  not  recover  in  the  action,  and  may 
therefore  have  been  willing  to  give  the  de- 
fendant present  relief  by  signing  as  his 
bondsman,  though  he  would  not  have  signed 
had  the  suit  been  well  grounded."  Section 
775:  "But  notwithstanding  the  bonding,  the 
plaintiff  may  amend  without  relieving  the 
defendant's  surety  from  any  obligation,  if  he 
does  not  change  the  character  of  the  action 
by  introducing  new  counts  or  new  grounds. 
It  is  not  Just  to  the  surety  that  he  should  be 
put  In  a  worse  condition  than  he  was  in 
when  he  signed,  by  any  amendment  that 
would  strengthen  the  old  grounds  or  make 
the  plaintiff's  position  any  better,  and  the 
surety's  consequently  worse.  But  amend- 
ment is  allowed  in  practice,  and  even  if  new 
counts  and  new  grounds  are  introduced  the 
surety  will  be  liable,  after  final  Judgment,  if 
the  Judgment  Is  not  based  on  the  new  groxmda 
or  amended  counts."  In  Shinn  on  Attaclunent 
&  Garnishment  {  306,  p.  506,  it  is  said:  "On 
the  principle  of  suretyship,  that  anything 
which  works  a  change  of  the  liability  of  the 
principal  discharges  the  surety  if  effected 
without  his  consent,  the  amendment  of  an  at- 
tachment writ,  after  its  entry  in  court,  by  dis- 
continuing It  as  to  one  defendant  and  sum- 
moning another.  If  done  without  notice  to  the 
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surety  on  a  bond  to  dissolve  the  attachment, 
will  release  blm  from  liability  on  such  bond. 
Likewise  the  amendment  of  a  declaration  so 
as  to  Increase  the  liability  of  the  principal  in 
the  bond  will  discharge  the  surety."  In  2 
Brandt  on  Suretyship  ft  Guaranty  (2d  Bd.) 
pp.  682,  6SS,  It  is  said:  "The  sureties  on  a 
bond  given  for  the  release  of  attached  proper- 
ty are  not  liable  thereon  If  the  attachment  la 
subsequently  dissolved.  And  where  there  Is 
no  authority  in  law  for  Issuing  an  attach- 
ment, a  bond  with  sureties  given  to  dissolve 
the  same,  conditioned  to  pay  the  plaintiflT  the 
Judgment  which  he  may  recover,  is  void,  and 
the  sureties  thereon  are  under  no  liability. 
Sureties  on  a  bond  given  for  the  dissolution 
of  an  attachment  are  held  not  bound  for  an 
increase  of  plalntifTs  claim  made  by  amend- 
ment after  the  bonding.  They  are  not  dis- 
charged, however,  by  the  amendment  of  a 
count  so  as  to  state  it  more  accurately.  And 
If  the  amount  sued  for  in  a  count  is  not  af- 
fected by  the  amendment,  the  sureties  are 
held  not  discharged.  The  sureties  on  a  bond 
given  to  dissolve  an  attachment  who  have 
paid  the  execution  for  costs  only,  issued  upon 
the  Judgment  against  their  principal,  held  to 
operate  as  a  payment  pro  tanto  of  the  judg- 
ment, and  not  to  release  them  from  liability 
for  the  remainder  of  the  Judgment"  We  are 
of  the  opinion  that  the  motion  of  the  Na- 
tional Surety  Company  to  arrest  the  Judg- 
ment, as  to  It,  should  have  N><>n  sustained. 
The  third  proposition  embraces  the  ninth 
assignment  of  error.  The  revivor  la  regulat- 
ed by  section  5239,  Mansf.  Dig.,  which  Is  as 
follows:  "If  the  order  Is  made  by  the  con- 
sent of  thf  parties,  the  action  shall  forthwith 
stand  revived;  and.  If  not  made  by  consent, 
the  order  shall  be  served  In  the  same  manner 
as  a  summons  upon  the  party  adverse  to  the 
one  making  the  motion.  And  at  the  first 
term,  commencing  not  less  than  ten  days  aft- 
er such  service,  the  party  on  whom  It  Is  made 
may  show  cause  against  the  revivor ;  and,  If 
sufficient  cause  Is  not  then  shown,  the  cause 
shall  stand  revived."  It  thus  appears  that 
when  not  revived  by  consent  It  shall  be  serv- 
ed in  the  same  manner  as  a  summons  Is  serv- 
ed. When  a  summons  Is  served.  It  Is  pro- 
vided, in  section  5046,  Mansf.  Dig.,  as  fol- 
lows: "The  defense  to  an  action  at  law 
shall  be  filed  on  or  before  the  third  day  of 
the  term:  First.  When  the  summons  has 
been  served  ten  days  before  the  commence- 
ment of  the  term  in  the  county  In  which  the 
action  is  brought,  or  In  an  adjoining  county." 
We  have  not  been  furnished  any  authority 
that  holds  that  "at  the  first  term,  commen- 
cing not  less  than  ten  days  after  such  service, 
the  party  on  whom  It  Is  made  may  show 
cause  against  the  revivor;  and.  If  sufficient 
cause  is  not  then  shown,  the  cause  shall  stand 
revived,"  shall  be  entitled  to  the  entire  term 
to  show  cause.  It  seems  reasonable  that  he 
should  show  cau^e  within  the  same  time  at 
the  "first  term"  that  defendant  is  required 


to  file  defense.    We  are  of  the  opinion  that 
the  ninth  assignment  Is  not  well  taken. 

In  discussing  the  assignments  of  error  Sled 
by  plaintiff  In  error,  the  defendant  In  error 
says:  "Counsel  for  the  plaintiff  in  error 
have  urged  11  assignments  of  error  against 
the  Judgment  rendered  by  the  Court  below. 
These  11  assignments  are  subdivided  in  the 
argument  into  three  propositions,  and  In  coun- 
sel's brief  have  been  presented  under' three 
subdivisions."  Then  says  there  can  be  no  con- 
troversy about  this  rule  that  the  judgment 
merges  the  original  cause  of  action  stated  In 
the  complaint  Then  says:  "The  only  ques- 
tion of  importance  involved  In  the  case  is 
found  In  the  second  proposition  presented  by 
counsel."  And  claims:  "It  was  not  an  at- 
tempt to  substitute  one  action  for  another,  or 
one  party  for  another,  but  an  effort  to  set 
forth  certain  matters  that  bad  arisen  since 
the  commencement  of  the  action.  Section 
6084  of  the  Mansfield's  Digest  of  the  Statutes 
of  Arkansas  (section  3289  of  the  Indian  Ter- 
ritory Annotated  Statutes  of  1899)  provide: 
The  plaintiff  and  defendant  respectively  may 
be  allowed  on  motion  to  make  a  supplemental 
complaint,  answer  or  reply,  alleging  facts  ma- 
terial to  the  case,  occurring  after  the  filing 
of  the  former  complaint,  answer  or  reply.' " 
Then  quotes  section  5080,  Mansf.  Dig.  as  fol- 
lows: "Section  5080  of  the  Mansfield's  Di- 
gest of  Statutes,  which  provides  for  amend- 
ments, says  that:  'The  court  may  at  any 
time  In  furtherance  of  Justice,  on  such  terms 
as  may  be  proper,  amend  any  pleading  or  pro- 
ceeding by  adding  or  striking  out  the  name 
of  any  party,  or  by  correcting  a  mistake  in 
the  name  of  a  party  or  a  mistake  In  any  other 
respect  or  by  Inserting  other  allegations  ma- 
terial to  the  cause.'  And  following  this  pro- 
vision with  the  statement:  'Or  when  the 
amendment  does  not  change  substantially  the 
claim  or  defense  by  conforming  the  pleading 
or  proceeding  to  the  facts  proven.'  This  stat- 
ute permits  an  amendment  In  any  respect  at 
any  time  In  furtherance  of  justice,  but  pro- 
vides that :  'When  such  amendment  Is  made 
to  conform  the  pleading  or  proceeding  to  the 
facts  proven,  such  amendment  must  not  sub- 
stantially change  the  claim  or  defense.' "  De- 
fendant in  error  then  proceeds  to  argue  that 
an  amendment  that  substantially  changes  the 
claim  or  defense  only  applies  when  It  Is  made 
to  conform  the  pleading  or  proceeding  to  the 
facts  proven.  "If  prior  to  the  trial  an  amend- 
ment Is  proposed,  as  was  done  In  this  action, 
the  defendant  will  be  permitted  to  further 
plead,  and  take  a  continuance,  and  the  court 
has  power  to  Impose  such  terms  on  the  party 
amending  as  the  court  may  deem  just.  •  •  • 
At  the  trial.  If  an  amendment  be  permitted  to 
conform  to  the  proof,  the  defendant  Is  given 
no  opportunity  to  meet  the  new  issue  framed, 
and  such  amendment  Is  therefore  by  the  stat- 
ute prohibited  If  it  substantially  changes  the 
claim  or  defense."  Defendant  in  error,  how- 
ever, does  not  cite  any  statute  in  force  in  this 
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Jnrlsdlctton  that  sutalns  bis  argument  De- 
fendant in  error  says  tfiere  are  two  rules  re- 
garding amendments :  "The  first  mie  Is  tbat 
a  Judgment,  subsequently  rendered  In  another 
form  upon  the  cause  of  action  may  be  brought 
in  by  amendment  In  the  second  action  on  the 
same  cause  of  action,  and  that  such  Judgment 
does  not  abate  the  second  action  if  brought 
In  properly  on  amendment  The  second  rule 
is  tbat  when  an  action  is  brought  afalnst 
nonresident  defendants,  and  a  writ  of  gar- 
nishment or  attachment  Is  Issued  and  levied 
upon  property,  and  a  Judgment  Is  rendered 
in  a  foreign  Jurisdiction  upon  the  same  cause 
of  action, '  the  petition  may  be  amended  in 
the  nonresident  action  so  as  to  bring  in  the 
Judgment  and  enforce  the  lien  procured  by 
the  attachment  or  garnishment"  And  says 
the  court  in  the  case  at  bar  followed  the 
second  rul& 

But  are  the  facts  in  the  case  at  l>ar  as  stat- 
ed by  defendant  in  error?  The  action  both 
In  Oklahoma  and  Indian  Territory  was  upon 
the  account  sued  upon,  and  the  attachment  In 
both  cases  was  ancillary  to  the  main  action, 
and  the  record  discloses  that  personal  service 
had  been  had  In  the  Oklahoma  case  on  both 
Cassidy  and  McFadden,  the  defendants,  and 
in  the  case  at  bar  It  bad  been  had  upon  Mc- 
Fadden, and  the  Issue  was  the  same  in  both 
cases.  The  cause  of  action  in  both  suits  was 
upon  the  account,  and  the  attempt  of  defend- 
ant in  error  to  claim  that  the  action  in  the 
case  at  bar  was  to  foreclose  a  lien  Is  not 
borne  out  by  the  record.  There  is  no  ques- 
tion that,  where  a  suit  is  pending  to  foreclose 
a  lien,  the  foreclosure  of  the  lien  is  the  cause 
of  action,  and,  if  the  amount  secured  by  the 
lien  has  been  fixed  In  an  action  where  the 
cause  of  action  was  upon  the  debt  it  will  be 
admitted  as  proof  of  the  amount  of  the  debt 
and  is  not  a  new  cause  of  action.  This  was 
decided  In  the  Illinois  and  United  States  Su- 
preme court  cases  cited  by  defendant  in  er- 
ror, but  they  do  not  sustain  the  contention 
of  defendant  in  error  that,  when  suits  In 
Iwth  cases  were  upon  the  same  cause  of  ac- 
tion, the  Judgment  in  one  case  could  be 
brought  in  by  amendment  In  the  other  case, 
because  the  Judgment  in  the  one  case  merges 
the  cause  of  action  in  the  other,  and,  if  it  is 
desired  to  sue  upon  the  Judgment,  a  new 
suit  must  be  brought  because  it  is  a  new 
and  Independent  cause  of  action.  Swedish- 
American  National  Bank  v.  Dickinson,  6  N. 
D.  222,  69  N.  W.  455,  49  U  R.  A.  285.  In 
this  case  it  is  presented  and  discussed  at 
much  length.  In  the  Louisiana  case  cited, 
we  have  been  unable  to  examine  the  statute 
upon  the  subject  of  amendments  of  pleadings, 
which  tn  many  respects  are  controlling,  and 
therefore  are  not  In  a  condition  to  intelli- 
gently discuss  that  case.  In  Teberg  v.  Swen- 
son,  82  Kan.  224,  4  Pac.  83,  the  Judgment 
pleaded  was  not  between  the  parties  to  the 
action,  but  was  a  Judgment  obtained  by  one 
party  against  the  defendant  and  assigned  to 


the  plaintiff.  The  case  was  not  discussed  in 
the  light  of  the  authorities,  as  not  a  single  au- 
thority was  cited.  In  Stevens  t.  Matthewson, 
45  Kan.  594,  26  Pac.  38,  it  is  said :  "Grant- 
ing leave  to  amend  by  changing  the  cause  of 
action  or  defense  is  not  erroneous  unless  sub- 
stantial rights  of  the  adverse  party  are  af- 
fected thereby" — holding,  however,  that  this 
conclusion  Is  based  upon  the  following  stat- 
ute: "The  court  in  every  stage  of  action, 
must  disregard  any  error  or  defect  In  the 
pleadings  or  proceedings  which  does  not  af- 
fect the  substantial  rights  of  the  adverse  par^ 
ty ;  and  no  Judgment  shall  be  reversed  or  af- 
fected by  reason  of  such  error  or  defect" 
Jenkins  v.  Bank,  127  U.  S.  484,  8  Sup.  Ct 
1196,  32  L.  Ed.  189,  and  the  some  case  In  111 
III.  470,  as  heretofore  stated,  are  so  fully  dis- 
cussed, and  the  distinction  between  the  case 
at  l>ar  and  those  cases  so  clearly  stated  in 
Swedish-American  Nat  Bank  v.  Dickinson,  8 
N.  D.  222,  69  N.  W.  461,  49  L.  R.  A.  285,  that 
we  deem  Is  unnecessary  to  make  further  ref- 
erence to  them. 

Defendant  in  error  then  says:  "Upon  all 
principles  of  reasoning  such  amendment 
should  be  allowed.  There  was  no  change  in 
the  cause  of  action  by  such  amendment"  In 
reply  to  that  suggestion,  we  would  cite  6  N. 
D.  222,  69  N.  W.  461,  49  L.  R.  A.  285,  on  the 
motion  for  rehearing  In  the  case  of  Swedish- 
American  Nat  Bank  t.  Dickinson,  as  follows; 
"If  one  who  has  borrowed  money  fails  to 
pay  it  a  cause  of  action  against  him  for 
money  loaned  exists.  If  his  creditor  there- 
after takes  the  debtor's  note  in  full  pay- 
ment the  old  cause  of  action  Is  extinguished, 
and  a  new  one  Is  created.  The  fact  that 
there  was  an  original  debt  is  important  only 
for  the  purpose  of  showing  a  consideration 
for  the  note.  But  an  action  upon  such  a  note, 
under  such  circumstances,  cannot  be  regard- 
ed as  an  action  for  money  loaned.  The  orig- 
inal cause  of  action  In  the  case  supposed  has 
been  wiped  out  If,  in  turn,  a  bond  should 
be  executed  in  payment  of  the  note,  the  cause 
of  action  on  the  note  would,  in  turn,  be  de- 
stroyed. If  Judgment  should  finally  be  recov- 
ered upon  such  bond,  the  cause  of  action 
upon  the  bond  would  likewise  be  extinguished. 
In  the  case  supposed,  there  would  exist,  in 
succession,  four  distinct  causes  of  action,  all 
founded  upon  the  same  debt  which  had  at 
no  time  been  paid,  despite  all  the  vnrlons 
changes  which  had  taken  place  in  the  form 
of  the  evidences  of  such  Indebtedness.  Would 
counsel  for  plaintiff  seriously  contend  that  In 
such  a  case  there  existed  at  all  times  only 
one  cause  of  action,  the  original  cause  of  ac- 
tion for  money  loaned?  Pushed  to  its  logical 
consequences,  the  doctrine  contended  for 
would  make  it  necessary  for  a  court  to  apply 
to  an  action  upon  the  Judgment  here  involved 
the  statute  of  limitations  applicable  to  the 
original  cause  of  action,  the  six  years'  stat- 
ute of  limitation.  All  mupt  agree  that  no 
action  upon  the  notes  can  be  maintained  after 
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Jadgmmt  This  la  conceded.  All  will  assent 
to  the  proposition  that  the  action  must  be 
maintained  upon  the  Judgment.  And  yet  If 
It  Is  the  same  cause  of  action  as  that  upon  the 
notes,  or  for  the  original  debt,  the  six  years' 
statute  of  limitation  gorems.  This  will  be 
true  In  all  cases.  The  conseQuence  will  be 
that  In  every  Instance  the  statute  of  limita- 
tions applicable  to  the  cause  of  action  upon 
which  the  Judgment  Is  founded  wHl  govern 
in  actions  upon  such  Judgment  Would  coun- 
sel for  plaintiff  concede  that  their  cause  of  ac- 
tion upon  this  Judgment  would  be  barred  In 
six  years?    Here  Is  a  decisive  test" 

Defendant  in  error  cites  1  Enc.  Pi.  &  Pr., 
p.  474,  as  to  the  test  to  be  applied  in  deter- 
mining whether  an  amendment  can  be  filed, 
as  follows:  "The  usual  tests  are  whether 
the  original  and  amended  bills  found  the 
right  of  complainant  to  relief  on  different 
and  inconsistent  titles,  or  uiton  entirely  in- 
consistent claims,  arising  out  of  a  different 
state  of  facts."  But  he  failed  to  cite  the 
whole  paragraph,  which  is  a  follows: 
"Whether,  on  the  exercise  of  the  right  an 
amendment  falls  within  the  limitations  Is 
sometimes  a  subtle  and  difficult  matter  re- 
quiring nice  discrimination.  The  usual  tests 
are  whether  the  original  and  amended  bills 
found  the  right  of  complainant  toi  relief  on 
different  and  Inconsistent  titles,  or  upon  en- 
tirely inconsistent  claims  arising  out  of  differ- 
ing states  of  facts,  or  whether  the  same  de- 
fenses are  applicable,  or  whether  the  kind 
or  character  of  relief,  not  the  degree  or  ex- 
tent, proper  to  one  state  of  facts.  Is  Inap- 
propriate to  the  other ;  In  other  words,  wheth- 
er the  matters  of  the  original  and  amended 
bills  could  have  been  properly  stated  In  the 
alternative  In  the  original  bill." 

We  do  not  think  the  same  defenses  were 
applicable,  neither  do  we  think  that  the  mat- 
ters in  the  original  and  amended  bills  could 
have  been  properly  stated  in  the  alternative 
In  the  original  bill.  We  are  of  the  opinion 
that  the  Judgment  in  this  case  should  be  re- 
versed. 

Reversed  and  remanded. 

OILIi,  G.  J.,  and  liAWRENCB,  J.,  concur. 


HUNT    V.    JOHNSON    &    LARIMBR    DRY 

GOODS  CO. 

(Court  of  Appeals  of  Indian  Territory.     Sept 

26,  1907.) 

1.  Pbiroipai,    and    Aoent  —  Adthoritt    of 
Agbnt— BuKDEN  or  PaooF. 

Where  defendant  pleaded  a  compromise  and 
settlement  with  P.  as  plalntifF'g  agent,  the  bur- 
den was  on  defendant  to  prove  P.'s  agency  in 
the  transaction. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  40,  Principal  and  Agent  iS  391-401.] 

2,  Sake — Question  fob  Jubt. 

Dvldence  heU  insuSBcient  to  warrant  sub- 
mission to  the  jury  on  the  question  whether  P. 
was  plaintilTs  agent  with  authority  to  accept  a 
compromise  on  plaintiff's  behalf. 


Error  to  the  United  States  Court  for  the 
Southern  District  of  the  Indian  Territory; 
before  Justice  J.  T.  Dlckerson,  May  15,  1905. 

Action  by  the  Johnson  ft  Larimer  Dry 
Goods  Company  against  J.  W.  Hunt.  From 
a  Judgment  for  plaintiff,  defendant  brings  er- 
ror.   Affirmed. 

This  was  an  action  brought  by  the  defend- 
ant In  error  against  the  plaintiff  In  error, 
J.  W.  Hunt  upon  an  account  for  goods, 
warea,  and  merchandise  sold  and  delivered  to 
Hunt  amounting  to  the  sum  of  $485.42.  The 
defendant  below.  Hunt  answered  denying 
the  indebtedness,  and  averring  that :  "On  the 
12th  day  of  February,  1004,  the  plaintiff  in 
this  cause,  together  with  other  creditors  of 
defendant  entered  Into  an  agreement  with 
him  under  the  terms  of  which  they  were  to 
accept  40  per  cent  of  the  amount  which  they 
allege  the  defendant  owed  them  in  settle- 
ment of  the  account  against  him.  That  at 
the  time  of  said  settlement  the  plaintiff  bad 
made  an  assignment  which  was  made  with 
the  full  knowledge  and  consent  of  the  plain- 
tiff herein,  and  at  their  special  instance  and 
request  the  said  goods  were  turned  over  to  a 
trustee  or  assignee  designated  by  the  plain- 
tiff, together  with  other  creditors  therein. 
That  after  said  goods  had  been  placed  In  the 
hands  of  said  trustee  or  assignee  the  plain- 
tiffs constituted  one  Pardee  their  agent  to 
make  a  full  and  complete  settlement  of  all 
the  matters  relative  to  a  setilement  of  said 
business.  That  at  the  time  of  said  settle- 
ment the  defendant  was  the  owner  of  a  stock 
of  merchandise  which  was  in  itself  worth  not 
to  exceed  40  per  cent  of  all  the  debts  at 
that  time  owed  by  the  defendant,  and  that 
the  plaintiff,  together  with  the  other  credi- 
tors, agreed  that  In  consideration  of  a  full 
release  said  stock  of  goods  and  of  the  assets 
of  the  defendant  herein  they  would  accept 
said  goods,  or  in  lieu  thereof  40  per  cent,  of 
the  indebtedness  owed.  That  defendant  has 
made  tender  of  said  amount  to  the  plaintlfTs 
duly  authorized  agent  and  is  now  ready  at 
this  time  and  willing  to  pay  to  the  plaintiff 
40  per  cent  of  the  amount  of  said  claim, 
$194.16."  To  this  answer  the  plaintiff  re- 
plied, denying  the  compromise  settlement 
But  two  witnesses  were  Introduced  at  the 
trial,  and  at  the  conclusion  of  the  testimony 
the  court  on  motion,  instructed  the  Jury  per- 
emptorily to  find  a  vei-dict  for  plaintiff  for 
the  full  amount  sued  for. 

Gilbert  &  Bond,  for  plaintiff  In  error. 
Chas.  M.  Fechheimer,  for  defendant  in  error. 

CLAYTON,  J.  (after  stating  the  facts  as 
above).  There  were  six  specifications  of  er- 
ror set  up  in  the  assignment,  but  only  one  is 
relied  on  by  plaintiff  in  error,  to  wit  that 
the  court  erred  in  directing  a  verdict  for 
plaintiff.  It  seems  from  the  pleadings  and 
proof  that  the  defendant  a  merchant,  becom- 
ing financially  embarrassed  and  insolvent 
executed  for  the  benefit  of  bis  creditors  to 
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a  trustee  a  deed  of  trnst  The  deed  was 
not  offered  In  evidence,  nor  were  Its  provl- 
slons  and  conditions  proven.  It  Is  claimed  bj 
tbe  defendant  that,  after  the  execution  of 
this  deed  of  trust,  be  had  a  compromise 
agreement  or  settlement  with  his  creditors, 
Including  the  plaintiff,  by  which  he  agreed  to 
pay,  and  they  to  receive.  In  full  satisfaction 
of  their  respective  claims,  tbe  amount  of  40 
cents  on  tbe  dollar,  and  that  that  amount  bad 
been  tendered  to  plaintiff,  and  by  it  refused. 
The  only  question  raised  in  this  case  for  our 
consideration  Is:  Was  there  or  not  sufficient 
proof  of  that  contention  presented  to  tbe  Jury 
to  Justify  the  court  in  submitting  it  to  them? 
This  depends  entirely  on  tbe  question  as  to 
whether  or  not  one  Pardee,  who  was  present 
representing  another  creditor,  was  authorised 
to  make  tbe  settlement  for  plaintiff,  and  did 
make  It 

Tbe  burden  of  proof  was  on  the  defendant 
to  show  tbe  authority  of  Pardee  to  make  the 
settlement  for  plaintiff.  He  first  put  O.  P. 
Taylor,  the  president  of  plaintiff  company,  on 
tbe  stand,  who  testified  most  emphatically 
that  he  was  present  at  the  time  when  tbe 
deed  of  trust  was  executed,  and  that  Pardee 
never  was  authorized,  or  bad  the  power  con- 
ferred ui>on  him,  to  agree  to  any  settlement 
for  bis  company,  and  that  in  fact  no  sucb 
settlement  was  ever  had.  The  defendant 
himself  then  took  the  stand  and  at  first  tes- 
tified, in  substance,  that,  after  tbe  deed  of 
trust  had  been  executed,  Mr.  Taylor  suggest- 
ed to  blm  that  be  make  some  kind  of  a  set- 
tlement ;  that  It  would  save  expense,  etc. ; 
thnt  he  told  Taylor  that  it  was  Impossible 
for  blm  to  do  so ;  that  he  could  only  turn 
over  what  be  bad,  etc.;  that  Taylor  then 
said  to  blm :  "Now  I  am  going  away.  I  have 
got  to  go  back.  We  are  going  to  leave  Mr. 
Pardee  in  charge  of  this  business  to  invoice 
it.  He  will  represent  us,  and  if  you  can 
make  blm  any  kind  of  a  proposition,  why 
make  It,  and  If  it  Is  so  we  can  we  will  accept 
It."  Tf  this  was  what  was  really  said,  of 
course,  no  agency  for  the  purpose  of  making 
a  settlemrat  was  established,  because  by  the 
very  terms  of  the  language  the  final  accept- 
ance of  the  proposition  was  to  be  left  to  the 
plaintiff,  which  was  not  done.  The  defend- 
ant then  proceeded  to  testify  as  to  the  set- 
tlement and  its  terms,  and  stated  that  Mr. 
Pardee  accepted  the  proposition  for  plaintiff. 
At  this  point  an  objection  was  interposed  by 
plaintiff,  and  tbe  conrt  was  asked  to  rule  out 
that  part  of  the  testimony  as  to  the  accept- 
ance of  tbe  proposition  by  Pardee  for  plain- 
tiff, on  the  ground  that  the  defendant,  by 
his  own  testimony,  bad  shown  that  Pardee 
bad  no  authority  to  accept  for  plaintiff.  The 
court,  for  some  reason  not  apparent  from 
tbe  record,  allowed  the  witness  to  proceed, 
and  then,  after  stating  the  terms  of  the  prop- 
osition, the '  defendant's  counsel,  apprehend- 
ing, no  doubt,  that  as  the  case  stood  on  de- 
fendant's testimony  bis  case  was  hopeless, 
complacently  suggested  to  the  witness  that  he 


be  "a  little  more  explicit  in  reference  to  tbe 
conversation  had  with  Mr.  Taylor  in  refer- 
ence to  Pardee's  authority  to  act  for  John- 
son-LArimer  Company."  And  the  witness, 
equal  to  the  occasion,  having,  by  the  very 
nature  of  the  objection,  been  apprised  of 
what  was  necessary,  changed  bis  statement 
as  to  what  Taylor  said,  to  be:  "Now,  I  am 
going  away  and  leave  Mr.  Pardee  In  charge 
of  affairs.  Any  trade  you  make  with  him 
will  be  satisfactory  with  us."  And  this 
was  all  tbe  testimony  produced  in  relation 
to  tbe  agency  of  Pardee.  In  addition  to  this, 
the  defendant,  in  his  testimony,  admits  that 
after  the  compromise  with  his  creditors  was 
made  be  had  an  arrangement  by  which  one 
of  bis  creditors  was  to  get  50  cents  on  the 
dollar,  and  wrote  a  letter  to  the  plaintiff, 
which  was  In  evidence,  that  he  would  give 
blm.  In  excess  of  tbe  40  cents  on  the  dollar 
offered  by  the  compromise,  the  sum  of  $50. 
Pardee,  who  certainly  knew  all  of  tbe  facta, 
was  not  produced  as  a  witness,  nor  was 
there  any  reason  offered  why  he  had  not  been 
Bubpcpnaed.  The  testimony  showed  that  he 
was  employed  by  a  rival  company  to  tbe 
plaintiff. 

When  It  Is  considered  that  tbe  harden  was 
on  tbe  defendant  to  prove  tbe  agency  of  Par- 
dee, and  that  Mr.  Taylor,  the  plaintiff  com- 
pany's president,  a  man  as  familiar  with  the 
facts  as  the  defendant,  and  unlmpeacbed,  bad 
flatly  testified  that  no  such  agency  existed, 
and  that  tbe  only  other  witness,  the  defend- 
ant, also  at  first  testified  to  a  state  of  facts 
which,  If  true,  conclusively  showed  that 
there  was  no  such  agency,  bis  vacillating 
course  in  changing  his  testimony  to  meet  the 
exigency  after  he  bad  been  apprised  of  Its 
nwessity.  his  after  conduct  In  giving  prefer- 
ence to  creditors  whom  be  claimed  were  par- 
ties to  tbe  compromise,  and  the  absence  of 
witnesses  who  could  bave  testified  to  the 
facts,  it  must  be  conceded  that  tbe  defendant 
bad  not  discharged  the  burden  resting  upon 
him.  And  If  the  case  had  been  sent  to  the 
Jury,  and  a  verdict  returned  for  defendant, 
it  is  clearly  our  opinion  that  It  would  have 
been  the  duty  of  the  court  of  Its  own  mo- 
tion to  set  it  aside;  and  therefore  the  court 
did  not  err  In  peremptorily  instructing  the 
jury  to  find  Its  verdict  for  tbe  plaintiff. 

Affirmed. 

GILL,  C.  J.,  and  TOWNSEND  and  LAW- 
RENCE, JJ.,  concnr. 


MOORE  V.  FANNIN  et  al 

(Court  of  Appeals  of   Indian  Territoir.    Sept. 
26,  1907.) 

1.  Clebks  of  CotJBTS  —  Appoiktiient  or 
Guardian— AuTHOBiTT  of  Clerk  in  Vaca- 
tion. 

Mansf.  Dig.  {  8462  [Ind.  T.  Ann.  St.  1^, 
i  2358],  provides  that  the  clerk  of  the  probate 
court  or  his  deputy  shall  have  power  in  vacation 
to  grant  lettprs  of  guardianship.  Section  34£^ 
Mansf.  Dig.  [Ind.  T.  Ann.  St  1899.  i  2381], 
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defines  the  duties  and  functions  of  guardians 
and  caraton,  and  eections  3477  and  3478  pro- 
vide for  appointments  of  curators  by  the  court. 
Held,  that  the  clerk  of  the  probate  court  had  no 
power  to  appoint  a  curator  for  a  minor  in 
vacation. 

.  [Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  10,  Clerks  of  Courts,  1  gs.] 

2.  conbtitutiorai.    law— coum»— powms— 
Deleqation. 

Where  authority  to  perform  a  specified  act 
(a  given  to  a  court  by  statute,  such  power  can- 
not be  delegated  to  an  officer  of  the  court,  un- 
less expressly  authorized  by  statute. 

SEld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  10,  Constitutional  Law,  {  138.] 

Error  to  the  United  States  Conrt  for  tbe 
Central  District  of  tbe  Indian  Territory ;  be- 
fore Justice  W.  H.  H.  Clayton,  Angnst  31, 
1905. 

Petition  for  mandamus  by  E.  A.  Moore 
agaiust  B.  J.  Fannin  and  another.  From  a 
Judgment  denying  the  writ,  petitioner  brings 
error.    AfSrmed. 

At  the  spring  term,  1905,  of  the  Potean 
dlTlslon  of  the  Central  judicial  district  of 
Indian  Territory,  plalntilT  filed  bis  petition 
for  mandamus  against  defendants,  and  rep- 
resents, first,  that  plaintiff,  plaintiff  in  error 
here,  resides  in  said  Poteau  division,  and 
also  defendant  Brink,  and  that  defendant 
Fannin  resides  in  tbe  South  McAlester  divi- 
sion of  said  court,  and  that  at  all  the  times 
hereinafter  mentioned  the  United  States  court 
for  aald  Poteau  division  has  been  in  vacation ; 
that  petitioner  Is  a  male  citizen  over  the  age 
of  21;  second,  that  Wilson  Christy  is  the 
father  of  Adam  Christy,  a  minor  2  years  old ; 
that  said  minor  Is  possessed  of  an  estate  in 
land  of  the  value  of  $1,041.28;  that  Wilson 
Christy  Is  the  natural  guardian  of  said 
minor,  but  that  no  guardian  or  curator  has 
been  appointed  for  bis  estate  by  any  court; 
that  it  is  necessary  that  a  guardian  or  curator 
should  be  appointed  for  said  minor  by  a 
court  having  jurisdiction  thereof.  In  order 
that  bis  said  estate  may  be  handled  and  his 
property  preserved;  third,  that  defendants 
E'annin  and  Brink  are  the  duly  appointed 
clerk  and  deputy  clerk  of  the  Poteau  divi- 
sion ;  fourth,  that  on  August  15,  1905,  Wilson 
Christy  renounced  his  right  to  be  appointed 
guardian  or  curator  of  the  estate  of  said 
minor,  and  requested  the  court  or  clerk  of 
said  Poteau  division  to  appoint  petitioner 
guardian  or  curator  of  the  estate  of  said 
minor,  whereupon  i)etltloner  presented  his 
petition  to  defendant  Brink,  asking  to  be  ap- 
pointed curator  of  said  estate,  also  l>ond  as 
required  by  law,  but  that  defendant  Brink  fil- 
ed same,  but  refused  to  appoint  petitioner 
curator  as  requested,  declaring  that  under  the 
law  he  was  without  power  or  authority  to  do 
so,  and  stated  bis  reasons  in  writing,  which 
were  approved  by  the  other  defendant  here- 
in, "in  all  of  which  your  petitioner  says  that 
the  said  defendants,  in  their  official  capacity, 
as  aforesaid  failed  in  their  duty  as  clerks  of 
this  honorable  court,  to  the  great  injury  and 
damage  of  your  petitioner,"  that  petitioner 


was  entitled  to  be  appointed  curator  of  the 
estate  of  said  minor  by  said  Brink,  and  that 
the  action  devolving  upon  him  was  purely 
ministerial  in  its  character,  and  involved  no 
element  of  discretion,  and  that  defendants 
were  wholly  In  error  in  their  cbnstruction  of 
the  law,  and  that  it  deprives  your  petitioner 
and  said  minor  child  of  a  legal  right;  sixth, 
that  tbe  law  imposes  a  ministerial  duty  upon 
said  defendants  to  appoint  petitioner  said 
curator,  subject  to  the  confirmation  or  rejec- 
tion by  tbe  court,  and  asks  tbe  court  "to 
issue  its  most  gracious  writ  of  mandamus 
to  tbe  said  defendants,  ordering  and  directing 
them  to  appoint  In  vacation  your  petitioner 
curator  of -the  estate  of  said  Adam  Christy, 
minor,  and  to  grant  letters  of  curatorship  to 
your  petitioner  over  the  estate  of  said  minor, 
subject  to  tbe  confirmation  or  rejection  of  the 
court,  as  In  duty  bound  your  petitioner  will 
ever  pray." 

The  defendants,  in  answer  to  said  petition, 
make  findings  as  follows: 

"(1)  I  find  that  you  are  a  bona  fide  male 
citizen  of  the  Poteau  Division,  Central  Ju- 
dicial District  of  the  Indian  Territory,  and 
fully  qualified  from  a  moral  and  business 
point  of  view  to  be  appointed  curator  of  the 
estate  of  said  child.  (2)  I  find  that  It  Is  the 
express  wish  and  desire,  made  of  record  by  a 
renunciation  and  request  in  writing,  in  due 
form,  of  the  father  and  natural  guardian  of 
said  minor,  that  you  shall  be  appointed  cu- 
rator of  his  estate.  <3)  I  find  that  he  has  an 
estate  situated  In  the  Indian  Territory,  and 
that  the  management  and  care  of  such  estate 
requires  the  appointment  of  a  curator  or 
guardian  by  the  United  States  court,  and 
that  none  has  heretofore  been  appointed.  (4) 
I  find  that  tbe  petition  filed  by  you  Is  in  due 
form,  and  that  the  bond  is  in  due  form,  and 
that  the  surety  therein  la  sufllcieat.  Upon 
the  facts  hereinabove  stated,  and  upon  the 
record  presented,  I  would  appoint  you  cu- 
rator, as  prayed  for  In  vacation,  but  for  the 
conclusion  of  law  hereinafter  stated. 

"Conclusion:  I  conclude  that  chapter  73  of 
Mansfield's  Digest,-  and  especially  sections 
8462,  3477,  and  3478,  do  not  autlrorize  the  clerk 
of  the  court  to  appoint  a  curator,  but,  on  the 
other  band,  restrict  that  power  and  right  to 
the  court.  Believing  that  I  am  without  pow- 
er to  make  the  appointment,  I  have  to  de- 
cline to  do  so." 

Defendants  also  file  demurrer  to  said  peti- 
tion, as  follows:  "'Now  come  the  defend- 
ants, E.  J.  Fannin,  cleric,  and  S.  G.  Brink, 
deputy  clerk,  and  demur  to  plaintiff's  peti- 
tion, because  the  same  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,' which 
was  signed  by  tbe  defendants  and  properly 
indorsed."  On  August  31,  1905,  said  motion 
for  mandamus,  with  defendant's  demurrer  to 
same,  came  on  for  hearing  in  open  court,  and 
the  court,  after  petitioner  refused  to  amend, 
rendered  the  following  judgment:  "It  is 
therefore  considered,  ordered,  and  adjudged 
by  the  court  that  tbe  petition  and  motion  fll- 
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ed  by  the  plaintiff  are  not  sufficient  in  law 
and  are  therefore  refused,  and  it  is  further 
ordered  and  adjudged  that  the- demurrer  fil- 
ed by  the  defendants  be,  and  the  same  is,  in 
all  things  sustained,  to  which  ruling  and  judg- 
ment of  the  court  the  plaintiff  in  open  court 
excepted,  and  declined  to  amend  his  petition 
therein.  Whereupon  it  was  ordered  by  the 
court  that  said  petition  be  and  is  hereby 
dismissed,  that  the  defendants,  E.  J.  Fannin, 
clerk,  and  S.  O.  Brink,  deputy  clerk,  go  hence 
without  day,  and  that  they  have  and  recover 
of  and  from  the  plaintiff,  El.  A.  Moore,  all 
their  costs  in  this  behalf  laid  out  and  expend- 
ed, for  which  let  execution  issue,  to  all  of 
which  the  plaintiff  then  and  there  excepted." 
On  same  day  petitioner  fllea  petition  for  writ 
of  error,  and  assignment  of  errors,  which' 
are  as  follows:  "CJomes  now  the  plaintiff, 
and  flies  the  following  assignment  of  errors, 
upon  which  he  will  rely  in  the  prosecution  of 
the  writ  of  error  in  the  above-entitled  cause: 
First  That  the  United  States  Court  In  the 
Indian  ^rritory  for  the  Central  Judicial 
District,  South  McAlester  Division,  erred  in 
sustaining  the  demurrer  Interposed  by  de- 
fendant, and  defendants  in  error,  to  the  peti- 
tion for  mandamus  filed  in  said  cause,  and 
by  holding  and  deciding  that  the  facts  stated 
in  said  petition  filed  were  not  sufficient  to 
constitute  a  cause  of  action  In  plaintiff's 
petition  for  mandamus  attempted  to  be  set 
forth.  Second.  That  said  court  erred  in  over- 
ruling the  motion  of  plaintiff,  now  plaintiff  in 
error,  for  a  mandamus  against  defendants 
in  error,  upon  plaintiff's  petition  for  a  man- 
damus filed  in  said  cause.  Third.  That  the 
said  court  ei-red  in  dismissing  plaintiff's  peti- 
tion for  a  mandamus,  and  in  rendering  judg- 
ment against  the  plaintiff  for  costs,  and  says 
that  said  judgment  is  contrary  to  law  and 
the  facts  as  stated  in  the  pleadings  In  said 
cause.  Wherefore  the  plaintiff,  In  order  that 
the  foregoing  assignment  of  errors  may  be 
and  appear  of  record,  presents  the  same  to 
the  court,  and  prays  that  such  disposition 
be  made  thereof  as  in  accordance  with  the 
law  and  the  statutes  of  tl)e  United  States  <n 
such  cases  made  and  provided,  and  plaintiff' 
prays  a  reversal  of  the  orders  and  judgments 
aforesaid  made  and  entered  by  said  court" 
Writ  of  error  was  allowed  by  the  Honor- 
able W.  H.  H.  Clayton,  Judge.  Due  return 
was  made  by  the  clerk,  and  citation  to  de- 
fendants Issued  by  Hon.  W.  H.  H.  Clayton, 
associate  justice  of  the  Court  of  Appeals,  and 
on  September  7,  1905,  the  record  was  filed 
in  the  office  of  the  clerk  of  this  court 

A.  O.  Mosely,  for  defendant  in  error.  E. 
J.  Fannin,  pro  se. 

TOWNSEND,  J.  (after  stating  the  facts 
as  above).  This  case  comes  before  this  court 
on  the  demurrer  of  defendant  to  plaintiff's 
petition,  and  the  only  question  at  issue  Is  as 
to  the  authority  of  the  clerk  of  the  court,  in 
vacation,  to  grant  letters  of  curatorshlp.    It 


Is  conceded  by  both  sides  that  the  clerk  is 
authorized  to  grant  letters  of  guardianship 
in  vacation,  onder  section  8462  of  Mansfield's 
Digest  [Ind.  T.  Ann.  St  1899,  i  2358],  but 
it  is  contended  by  defendant  In  error  that 
this  authority  does  not  extend  to  the  grant- 
ing of  letters  of  curatorshlp.  Plaintiff  in 
error  contends  that  the  general  rule  is  that 
a  curatorship  is  a  guardianship,  limited  In 
its  nature,  confined  to  the  estate  of  the  minor» 
and  that  the  term  guardianship  is  broad 
enough  to  and  does  cover  the  term  curator- 
ship,  and  that  therefore,  the  authority  given 
by  legislative  act  to  the  clerk  to  grant  let- 
ters ef  guardianship  in  vacation  gives  also 
authority  to  grant  letters  of  curatorshlp. 
Section  8462  is  the  only  provision  of  the 
statute  that  grants  the  power  of  appoint- 
ment to  the  clerk,  and  guardians  alone  are 
mentioned.  The  section  is  as  follows:  'The 
derk  of  the  court  of  probate,  either  in  pei^ 
son  or  by  deputy,  shall  in  vacation  have 
power  to  grant  letters  of  gnardlanship,  sub- 
ject to  the  confirmation  or  rejection  of  the 
court"  Section  S485  of  Mansfield's  Digest 
[Ind.  T.  Ann.  St  1899,  |  2381]  defines  the 
duties  and  functions  of  guardians  and  cu- 
rators, and  is  as  follows:  "The  guardian  of 
the  person,  whether  natural  or  legal,  shall 
be  entitled  to  the  charge,  custody  and  con- 
trol of  the  person  of  bis  ward,  and  the  care 
of  his  education,  support  and  mahitenanee. 
The  curator  shall  have  the  care  and  manage- 
ment of  the  estate  of  the  minor,  subject  to 
the  superintending  control  of  the  court;  and 
the  guardian  of  the  person  and  estate  of  tlie 
minor  shall  have  all  the  powers  and  i)erform 
all  the  duties  both  of  a  guardian  of  the 
person  and  curator."  From  this  section  it 
seems  that  some  distinction  Is  made  In  the 
Arkansas  statute  between  guardians  and  cu- 
rators. In  sections  3477  and  S478  appoint- 
ments of  curators  are  provided  for  by  the- 
court    The  sections  are  as  follows: 

"Sec.  8477.  When  a  minor  shall  be  entitled 
to  or  possessed  of  any  estate  not  derived 
from  the  parent  who  shall  be  the  natural 
guardian  at  the  time,  and  it  shall  be  sug- 
gested to  the  court  that  such  parent  is  in- 
competent to  the  care  of  such  estate,  or  is 
mismanaging  or  wasting  the  same,  the  court 
may  issue  a  notice  to  such  person  to  ap- 
pear before  it  at  a  stated  time,  and  show 
cause  why  a  curator  shall  not  be  appointed 
or  chosen ;  and.  If  on  due  notice  no  sufficient 
cause  be  shown,  the  court  shall  appoint  a 
curator  for  the  management  of  such  estate 
for  the  minor,  if  under  fourteen  years  of  age, 
or,  if  over  that  age,  admit  the  minor  to  choose 
one  in  the  same  manner  and  subject  to  the 
same  restrictions  as  provided  for  the  choice 
or  appointment  of  guardians  for  minors  over 
that  age. 

"Sec.  3478.  Whenever  the  court  shall  be 
satisfied  that  it  will  be  for  the  advantage 
of  minors  to  appoint  a  cnrator  of  the  estate 
different  from  the  guardian  of  the  person^ 
it  shall  be  lawful  to  make  such  separate  ai^ 
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polntment  for  minors  under  fonrteen  years 
of  age,  and  for  minora  over  that  age  to  make 
such  separate  choice,  subject  to  the  approval 
of  the  court;  and  all  guardians  or  curators 
shall  be  allowed  to  prosecute  and  defend  for 
the  minors  In  all  mattera  committed  to  the 
'Care  of  such  guardians  and  curators  re- 
spectively, without  further  evidence  in  the 
several  courts  of  the  state." 

In  these  sections  It  will  be  noticed,  as 
above  stated,  that  appointments  of  curators 
are  provided  for  by  the  court,  and  no  men- 
tion Is  made  of  any  authority  to  make  such 
appointments  being  vested  elsewhere.  Where 
authority  to  perform  some  specific  act  Is 
given  by  legislative  enactment  to  a  court, 
the  power  cannot  be  delegated  to  some  of- 
ficer of  the  court,  unless  authorized  by  the 
act  In  Broom's  Legal  Maxims,  839,  It  Is 
said:  "Nor  can  an  Individual  clothed  with 
Judicial  functions  delegate  the  discbarge  of 
these  functions  to  another,  unless  as  In  the 
case  of  a  county  court  Judge  he  be  expressly 
empowered  to  do  so  under  specified  circum- 
stances; for  the  ordinary  rule  Is  that,  al- 
tbongh  a  ministerial  officer  may  appoint  a 
deputy,  a  Judicial  officer  cannot"  In  Suth- 
erland on  Statutory  Construction,  {  825,  it 
Is  said:  "Sec.  325.  'Bxpresslo  unius  est  ex- 
clnsio  alterias.'  This  maxim,  like  all  rules 
of  construction,  is  applicable  under  certain 
conditions  to  determine  the  intention  of  the 
lawmaker  when  it  is  not  otherwise  manifest 
Under  these  conditions  It  leads  to  safe  and 
satisfactory  conclusions;  but  otherwise  the 
expression  of  one  or  more  things  is  not  a 
Halation  or  exclnslon  of  other  things.  What 
is  expressed  is  exclusive  only  when  it  is 
creative,  or  In  derogation  of  some  existing 
law,  or  of  some  provisions  In  the  partlo 
nlar  act  The  maxim  Is  applicable  to  a 
statutory  provision  which  grants  originally  a 
power  or  right.  In  such  cases  the  power  or 
right  originates  with  the  statute,  and  exists 
only  to  the  extent  plainly  granted.  The 
right  while  Inchoate,  and  the  power  so  far 
as  not  exercised,  cease.  If  the  statute  be  re- 
pealed, and  if  the  statute  provides  the  mode 
in  which  they  shall  be  exercised  that  mode 
must  be  pursued  and  no  other.  This  con- 
clusion Is  almost  self-evident;  for,  since  the 
statute  creates  and  regulates,  there  is  no 
ground  for  claiming  or  proceeding  except  ac- 
cording to  it  In  other  words,  where  a  stat- 
ute gives  a  new  right  and  prescribes  a  par- 
ticular remedy,  such  remedy  must  be  strict- 
ly pursued,  and  the  party  Is  confined  to  that 
remedy.  The  rule  Is  certain,'  said  Lord 
Mansfield,  'that  where  a  statute  creates  a  new 
otTense,  by  prohibiting  and  making  unlawful 
anything  which  was  lawful  before,  and  ap- 
points a  specific  remedy  against  such  new 
offense  (not  antecedently  unlawful),  by  a  par- 
ticular sanction  and  particular  method  of 
proceeding,  that  particular  method  must  be 
pursued  and  no  other.'  Where  a  statute 
authorizes  a  public  work,  and  points  out  a 
(nods  In  which  parties  injured  thereby  may 


obtain  compensation,  that  remedy  Is  exclu- 
sive; and  the  scope  of  the  remedy  or  points 
of  compensation  are  confined  to  the  statutory 
limits.  In  Arkansas  the  whole  subject  of 
interest,  so  far  as  regards  contracts  for  the 
payment  of  money,  express  or  Implied,  was 
regulated  by  statute,  and  It  was  held  these 
provisions  excluded  Its  allowance  In  other 
cases  than  those  enumerated.  •  •  •" 
And  In  section  431:  "Sec.  431.  'Casus  omis- 
sus.' It  win  be  seen  by  the  foregoing  Illus- 
trations of  liberal  construction  that  where 
language  has  received  an  expansive  con-  - 
structlon.  It  has  been  to  effect  the  Inten- 
tion of  the  lawmaker  not  to  give  the  stat- 
ute an  effect  beyond  the  intention  or  to  sup- 
ply the  defects  of  tbe  statute.  It  results 
from  the  judicial  function  of  expounding  tbe 
law  as  it  Is  that  the  courts  cannot  extend  it 
to  meet  a  case  which  has  clearly  and  un- 
doubtedly been  omitted  to  be  provided  for. 
As  the  Judicial  committee  said  In  Crawford  v. 
Spooner:  'We  cannot  aid  tbe  Legislature's 
defective  phrasing  of  an  act  We  cannot  add 
and  amend,  and,  by  construction,  make  up 
deficiencies  which  are  left  there.'  In  other 
words,  the  language  of  statutes,  but  more 
especially  of  modern  acts,  must  neither  be 
extended  beyond  Its  natural  and  proper  mean- 
ing, in  order  to  supply  defects,  nor  strained 
to  meet  the  Justice  of  an  Individual  case. 
If  the  language  is  plain,  precise,  and  unam- 
biguous, there  Is  no  room  for  construction; 
and  the  particular  Intention  so  expressed  is 
alone  to  be  carried  Into  effect.  A  statute  of 
Connecticut  which  validated  deeds  execut- 
ed and  acknowledged  in  any  other  state  'in 
conformity  with  tbe  laws  of  such  state,'  was 
held  not  to  apply  to  a  deed  of  land  situated 
In  that  state,  executed  in  New  Tork  and  ac- 
Icnowledged  before  a  Connecticut  commis- 
sioner, defective  by  the  laws  of  Connecticut 
if  executed  there,  for  having  but  one  witness. 
In  order  to  extend  a  statute  by  equitable 
construction  beyond  its  letter.  It  must  be 
collected  from  the  act  that  the  wrong  sought 
to  be  redressed  was  one  of  the  consider- 
ations for  passing  it;  otherwise,  it  Is  a  casus 
omissus  which  a  court  of  law  cannot  supply. 
Where  an  act  denies  to  one  class  of  suiton 
a  remedy  or  defense  which  otbera  enjoy,  it 
will  not  be  extended  by  equitable  construc- 
tion to  cases  not  specified  In  it,  unless  tbe 
court  is  satisfied  the  case  Is  within  the  mis- 
chief or  occasion  that  was  In  the  mind  of  the 
Legislature  at  the  time  of  its  passage.  A 
statute  in  Maine  provided  that  'hereafter 
when  any  woman  possessed  of  property,  real 
or  personal,  shall  marry,  such  property  shall 
continue  to  her  notwithstanding  her  cover- 
ture, and  she  shall  have,  hold  and  possess 
the  same  as  her  separate  property,  exempt 
from  any  liability  for  the  debts  or  con- 
tracts of  her  husband.'  It  was  held  that  un- 
der this  statute  she  could  not  make  sales  and 
purchases  of  property.  The  court,  by  Shep- 
ley,  J.,  said:  'It  was  tbe  intention  of  the 
Legislature,  as  tbe  title  of  tbe  act  declares, 
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to  Mcnre  to  married  women  tbeir  rights  in 
property,  and  It  abonld  receive  sncb  a  con- 
struction as  will  make  tbat  Intention  et- 
fectnal,  so  far  as  It  can  be  done  consistently 
wltb  the  established  rules  of  Uw.'  Bnt 
courts  of  justice  can  give  effect  to  legisla- 
tive enactmeilits  only  to  the  extent  to  which 
they  may  be  made  operative  by  a  fair  and 
liberal  construction  of  the  language  used. 
It  is  not  their  province  to  supply  defective 
enactments  by  an  attempt  to  carry  out  fully 
the  purposes  which  may  be  supposed  to  bare 
occasioned  those  enactments.  This  would 
be  an  assumption  by  the  Judicial  of  the  da- 
lles of  the   legislative  department." 

Considering  in  the  light  of  the  above  an- 
tborltlea  the  fact  that  clerks  of  court  "shall 
In  vacation  have  power  to  grant  letters  of 
guardianxhlp,"  they  would  seem  to  be  de- 
barred from  the  exercise  of  any  power  not 
specifically  granted  to  them  by  statute,  or 
delegated  to  them  by  the  court,  and  hence 
are  without  power  to  appoint  a  curator  of 
the  estate  of  a  minor. 

The  Judgment  of  the  court  below  is  af- 
firmed. 

OILL,  C.  J.,  and  LAWRENCE,  J.,  concur. 


8ANFORD  V.  SWIFT  &  CO. 

(Court  of  Appeals  of  Indian  Territory.     Sept. 
26,  1907.) 

L  AppeaI/— Affidavit  of  Good  Faith— Fail- 
ure TO  FiLB— WaIVEB  of  OBJECTIONS. 
Where  an  appeal  is  taken  without  filing  an 
affidavit  that  it  is  not  taken  for  delay  but  that 
Justice  may  be  done  appellant,  as  required  by 
statute,  the  opposite  party,  by  withdrawing  a 
motion  to  dismiss  the  appeal  and  stipulating 
to  try  the  case  on  the  merits,  is  estopped  from 
raising  the  point  of  no  jurisdiction  for  want 
of  the  affidavit. 

2.  Pbincipal    and    Aobnt— Accountiko    by 
Agent— Action  fob  Accounting. 

In  an  action  by  a  principal  against  an 
agent  for  an  accounting,  evidence  held  to  Justify 
toe  direction  of  a  verdict  for  plaintiff. 

Appeal  from  the  United  States  Court  for 
the  Central  District  of  the  Indian  Territory ; 
before  Justice  T.  C.  Humphrey,  March  10, 
1006. 

Action  by  Swift  &  Co.  against  J.  M.  San- 
ford.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Williams  &  Utterback,  for  appellant  T.  B. 
Wilklns  and  W.  H.  RItchey,  for  appellee. 


LAWRENCE,  J.  The  appellee,  a  corpora- 
tion, engaged  In  furnishing  meat  supplies 
and  the  manufactured  products  of  meat,  on 
October  11,  1899,  appointed  appellant  its 
agent  to  sell  same  on  commission,  under 
■peciflc  and  detailed  Instructions  given  In 
writing  to,  and  accepted  by,  appellant;  the 
sixth  of  which  is:  "You  agree  to  account 
to   us   for  weights  shipped,   and  no  claim 


for  shortage  Is  to  be  allowed  by  us,  unless 
after  careful  investigatloo  we  find  that  er- 
ror was  made."  The  ninth  of  whldi  is: 
"^oa  are  to  handle  all  goods  without  any  ex- 
pense whatever  to  Swift  &  Co.  beyond  the 
commission  herein  named."  The  sixteenth 
of  which  is:  "We  will  pay  you  the  follow- 
ing commissions:  3  per  cent,  on  canned 
goods;  2%  per  cent  on  all  other  products." 
Appellee  began  an  action  against  appellant 
in  the  United  States  commissioner's  court 
March  7,  1901,  in  which  it  claimed  that  ap- 
pellant had  failed  to  account  to  it  for  the 
sum  of  $51.17,  value  of  goods  fnmisbed, 
and  filed  an  Itonlzed  statement  of  the  ac- 
count covering  the  deficit  Appellee  denies, 
by  formal  answer  filed,  this  claim,  and  as  af- 
firmative defense  pleads  accord  and  satis- 
faction and  a  counterclaim  of  $70  paid  for 
use  and  benefit  of  appellee  as  taxes  and  in- 
cumbrances, and  $10  for  freight  at  Its  spe- 
cial instance  and  request  On  the  trial  be- 
fore the  commissioner  judgment  was  ren- 
dered for  appellant  for  costs  December  6, 
tool.  January  6,  1902,  appellee  gave  notice 
of  appeal,  and  filed  afl9davlt  of  good  faltb. 
The  transcript  of  the  proceedings  before  the 
commissioner  was  filed  in  the  district  court 
at  Atoka,  and  In  that  court  on  February  4, 
1902,  apiiellant  filed  motion  to  dismiss  the 
appeal,  and  on  the  18th  day  of  October,  1902, 
the  motion  to  dismiss  appeal  was  withdrawn. 
At  the  February  term,  1903,  by  agreement 
of  parties,  the  cause  was  transferred  to  Du- 
rant,  and  was  there  tried  to  a  jury,  which 
returned  a  verdict  for  this  appellee  in  the 
sum  of  $65.28,  and  thereupon  this  appellant 
filed  his  motion  for  new  trial,  setting  forth 
seven  grounds  therefor:  First,  that  the  ver- 
dict was  not  sustained  by  the  evidence; 
second,  that  the  verdict  is  contrary  to  the 
law;  third,  the  instruction  of  court  to  jun- 
to return  verdict  In  favor  of  the  plaintiff 
for  the  amount  sued  for  and  for  6  per  cent, 
interest  thereon ;  fourth,  the  refusal  of  court 
to  Instruct  the  jury  as  follows:  "The  jury 
are  Instructed  by  the  court  if  they  believe 
the  evidence  they  will  find  the  Issues  In  favor 
of  defendant ;"  fifth,  the  court  had  no  juris- 
diction to  try  the  case;  sixth,  the  court 
had  no  Jurisdiction  of  the  subject-matter; 
seventh,  the  court  had  no  jurisdiction  of  the 
cause.  This  motion  was  overruled,  and  Judg- 
ment was  entered  upon  the  verdict 

The  appellant  appeals  and  assigns  errors, 
repeating  the  grounds  set  forth  In  the  mo- 
tion for  new  trial,  with  the  additional  error 
of  the  court  in  overruling  the  motion  for 
new  trial.  Appellant  in  his  printed  argu- 
ment reduces  the  assignment  of  errors  to 
two  points:  The  jurisdiction  of  tlie  district 
court  to  bear  and  determine  the  case,  and 
Its  Instruction  to  the  Jury  to  return  a  ver- 
dict for  this  appellee  for  the  full  amount  of 
its  claim,  with  6  per  cent  Interest  por  an- 
num. In  support  of  the  first  he  asserts  that 
the  filing  within  30  days  after  judgment  uf 
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the  affidavit  required  by  the  following  pro- 
visions of  fhe  statute  Is  Jnrisdictlonal.  Tbe 
provision  is  as  follows:  "No  appeal  sball  be 
allowed  -onlesB  tbe  following  reqnirements 
shall  be  complied  with:  First  The  appli- 
cant, or  some  person  for  blm,  shall  make  and 
file  with  the  Justice  [conunissioner]  an  Af- 
fidavit that  tbe  appeal  is  not  taken  for  the 
purpose  of  delay,  bnt  that  Justice  may  be 
done  blm."  Tbe  decision  of  Bank  v.  Hinch- 
diffe,  4  Ark.  445,  cited  by  counsel,  constro- 
log  this  statute  favorable  to  appellant^s  view, 
appears  to  have  been  overruled  by  tbe  Su- 
preme Court  of  Arkansas  In  tbe  case  of 
Wilson  V.  Dean,  10  Ark.  808,  which  holds: 
"Tbe  doctrine  we  have  laid  down  in  this  case 
conflicts  in  principle,  as  we  conceive,  with 
Browdle  et  al.  v.  Whitfield,  7  Ark.  615,  where 
the  court  dismissed  tbe  case  because  no  af- 
fidavit for  appeal  was  In  fact  made,  although 
the  records  show  that  tbe  lArtles  in  these 
cases  entered  their  consent  of  record  that 
tbe  appeal  might  be  granted  without  tbe  af- 
fidavit as  required  by  law."  The  case  of 
James  et  al.  v.  Dyer,  81  Ark.  489,  is  to  the 
same  effect  in  holding  that  this  affidavit  of 
good  faith  required  was  waived  by  tbe  par- 
ties going  to  trial  upon  the  merits.  Tbe 
withdrawing  of  tbe  motion  to  dismiss  by  the 
appellant,  and  stipulation  to  transfer  tbe 
case  to  Durant,  and  then  trying  It  upon  Its 
merits,  estops  tbe  appellant  from  now  rais- 
ing the  point  of  no  Jurisdiction  for  want  of 
tbe  affidavit  Moreover,  It  appears  from  tbe 
record  that  an  affidavit  In  due  form  was 
filed  January  6tb;  but,  as  It  Is  claimed  that 
It  was  thereby  1  day  beyond  tbe  30  days' 
limit  provided  by  the  statute.  It  Is  of  no 
force  and  effect 

The  farther  contention  of  the  appellant 
that  the  court  erred  In  instrncrting  tbe  Jury 
to  return  a  verdict  for  tbe  appellee  under 
the  evidence  Is  not  well  taken.  This  In- 
volves the  construction  of  tbe  contract  of  em- 
ployment. It  scarcely  appears  from  reading 
It  that  there  Is  any  ground  for  suspecting 
room  for  misapprehension  of  its  meaning. 
It  expressly  provides  that  appellant  shall 
account  to  appellee  "for  weights  shipped, 
and  no  claim  for  shortage  Is  to  be  allowed 
by  us,  unless  after  careful  Investigation  we 
find  that  error  was  made.  •  »  »  You 
are  to  handle  and  sell  all  goods  without  any 
expense  whatever  to  Swift  &  Company,  be- 
yond the  commission  hereinafter  named. 
*  •  •  We  will  pay  you  the  following  com- 
missions: 8  per  cent,  on  cauned  goods;  2% 
per  cent  on  all  other  products."  There  Is 
no  evidence  appearing  that  there  was  any 
special  instance  and  request  from  appellee 
that  appellant  should  pay  for  taxes  or 
freight  as  Is  alleged  In  bis  answer.  It  was 
proved,  and  In  no  way  disputed,  that  tbe 
shortage  In  appellant's  account  amounted  to 
the  sum  alleged  to  be  due  appellee.  This 
condition  of  tbe  case   left  nothing  for  the 


district  court  to  do  but  direct  a  verdict  for 
the  appellee. 

The  errors  assigned  are  without  merit. 

ib«  Judgment  is  affirmed. 

OTLL,  C.  J.,  and  TOWNSBND,  J,  concur. 
CliATTON,  J.,  not  participating. 


In  re  BERRYHILL'S  BSTATHL 

(Court  of  Appeals  of  Indian   Territory.    Sept 

26,  1907.) 

1.  CouBTS— AppsArfl  TO  Court  of  Affbais  or 
Indian  Tehritobt— Statotks. 

Matterg  of  probate  arising  In  tbe  district 
courts  of  tbe  Tnaian  Territory  can  be  reviewed 
only  b;  appeal  to  the  Court  of  Appeals  of  the 
territory,  taken  In  the  manner  prescribed  by 
Act  Cong.  March  3,  1905,  c  1479,  J  12.  38 
Stat  1081  [U.  S.  Comp.  St  Supp.  1905,  p.  150], 
directing  tliat  appeals  from  the  district  eourts 
of  the  territory  shall  be  governed  by  the  acts  of 
Congress  and  rules  of  the  court  providing  for  ap- 
peals from  the  Circuit  Court  of  tiie  I'nitcd  States 
to  the  Circuit  Court  of  Appeals  for  the  Kit;hth 
circuit 

2.  JnniciAL  8AI.KB— Rights  of  Highest  Bid 

DEB. 

The  highest  bidder  at  a  judicial  sale  ac- 
qairei  a  legal  right  to  a  confirmation  of  his  pur- 
chase, in  the  absence  of  fraud,  accident,  or  mis- 
take, since  he  may  be  compelled  by  order  of 
court  to  Tiomplete  his  sale  by  paying  tbe  price 
bid. 

fEd.  Note. — ^For  cases  in  point  see  Cent.  Dig. 
vol.  31,  Judicial  Sales,  {{  90-94.] 

8.   OUABDIAN    Ann    WaBO — SaI.es— CONFIBHA- 

tior — Rights  of  Pubchaseb. 

A  sale  by  a  guardian,  made  under  a  general 
order  of  court,  without  competition  and  private, 
18  advisory  only,  and  tbe  court  in  its  discretion 
may  confirm  or  ignore  It 

4.  Same. 

Where  tbe  court  ignored  a  lease  by  a  guar- 
dian of  an  infant  and  the  unwarranted  act  of 
the  master  in  advertising  for  scaled  bids,  and 
directed  that  a  leasing  should  be  made  by  virtue 
of  an  open  public  bidding,  the  court  must  con- 
firm the  highest  bid  and  direct  the  execution  of 
a  lease  to  him. 

5.  Same. 

Where  one  makes  a  sealed  bid  under  an 
nnanthorized  bidding  for  a  lease  of  an  infant's 
property  subsequent  to  the  procurement  of  a 
lease  from  tbe  guardian,  be  abandons  his  right 
under  the  lease. 

6.  EquiTT— Masteb'b  Repobts— EIzceptiorb. 

An  exception  to  tbe  report  of  a  master 
which  disputes  the  report  as  to  a  matter  of  fact 
raises  an  issue  of  fact  which  requires  a  hearing 
of  evidence  which  must  be  taken,  submitted  to 
the  trial  court  and  preserved  in  the  record  by 
a  certificate  of  evidence,  or  the  report  must 
stand. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Equity,  (  916.] 

Appeal  from  the  Dnlted  States  Court  for 
the  Western  District  of  tbe  Indian  Terri- 
tory; before  Justice  Louis  Sulzbacber,  June 
14,  1906. 

In  tbe  matter  of  tbe  estate  of  Jo^ph  F. 
Berrybill,  an  Infant.  From  a  decree  con- 
firming a  bid  of  a  lease  of  the  allotment  of 
tbe  Infant  and  directing  William  Berrybill, 
guardian,  to  execute  a  lease  to  the  Galbreath 
OH  &  Gas  Company,  the  Laurel  OH  &  Gas 
Company  appeals.    Affirmed. 
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Hutchlngs,  Mnrphey  A  German,  tor  appel- 
lant Soper,  Huckleberry  &  Owen,  Preston 
O.  West,  and  B.  B.  Thompson,  for  appellees. 

LAWRENCE,  J.  Tbis  Is  an  appeal  from  a 
matter  In  probate  relating  to  the  leasing 
of  the  allotment  of  said  Infant,  a  Creek 
citizen  of  Indian  blood,  to  the  appellee,  Oal- 
breath  Oil  &  Gas  Company.  This  appellee 
company  mores  to  dismiss  the  appeal,  and 
In  the  alternative  to  strike  parts  of  the  sup- 
posed record.  The  weight  of  argument  of 
both  sides  Is  devoted  to  the  discussion  of 
this  motion,  upon  the  assumption  that  the 
practice  under  the  Arkansas  statute  is  In 
force  In  this  Jurisdiction,  for  the  reason  that 
the  Congress  of  the  United  States  has  ex- 
tended, by  specific  legislation,  the  Arkansas 
statutes  relating  to  administration  of  the  es- 
tates of  decedents,  guardianship  of  Infants, 
and  Incompetents  over  this  territory.  Con- 
ceding that  Impliedly  the  practice  under  that 
statute,  as  defined  by  the  Supreme  Court  of 
Arkansas,  followed  as  'an  Incident,  yet  It 
must  be  remembered  that  Congress  by  act 
adopted  March  8,  1905,  c.  1479,  J  12,  83  Stat 
1081,  directed  that  all  appeals  and  writs  of 
error  taken  from  the  United  States  district 
courts  of  the  Indian  Territory,  and  from  the 
United  States  Court  of  Appeals  of  said  terri- 
tory, to  the  United  States  Court  of  Appeals 
for  the  Eighth  circuit  should  be  governed 
by  the  acts  of  Congress  and  rules  of  the 
court  In  accord  therewith  as  provided  for  ap- 
peals and  writs  of  error  from  the  circuit 
courts  of  the  United  States  to  said  Court  of 
Appeals  for  the  Eighth  circuit  The  Circuit 
Court  of  Appeals  of  the  Eighth  circuit,  In 
ft  very  recent  decision  handed  down  in  the 
case,  directly  In  point  of  Morrison  v.  Bur- 
nette.  Curator,  etc.,  filed  July  10,  1907,  184 
Fed.  617,  holds  that  all  matters  of  probate 
arising  In  the  United  States  district  courts 
of  this  terrItoi"y  can  be  reviewed  only  by 
appeal  to  the  United  States  Court  of  Ap- 
peals of  this  territory.  This  disposes  of  the 
contention  on  the  motion,  except  as  to  that 
part  which  asks  for  an  order  striking  out 
the  parts  of  the  record  that  Is  supposed  to 
be  Improperly  contained  In  the  transcript 
certified  and  sent  up  by  the  clerk  of  the  court 
below,  and  as  we  shall  determine  this  appeal 
upon  the  merits,  we  deem  It  unnecessary  to 
further  consider  the  motion. 

December  8,  1905,  there  was  entered  of 
record  the  following  order  In  said  District 
rourt  sitting  at  Sapulpa,  Ind.  T.:  "Order 
Relating  to  Leasing  of  Minor's  Lands  for  Min- 
eral Purposes.  In  the  United  States  Court 
in  the  Indian  Territory,  Western  District  of 
Indian  Territory,  at  Sapulpa.  Hon.  Ix>uls 
Sulzbacher,  Presiding.  Now,  on  this  day, 
upon  due  consideration  by  the  court  It  Is 
considered  and  ordered  by  the  court  that 
whenever  a  guardian  desires  to  lease  the 
lands  of  his  ward  for  oil,  gas,  or  mining  pur- 
poses he  shall  file  In  the  office  of  the  clerk 


of  this  court  In  which  such  guardianship 
proceedings  are  pending  a  proper  petition; 
that  all  such  petitions  are  ordered  at  once 
referred  to  the  master  In  chancery  of  this 
dlstrfct,  to  be  at  once  transmitted  to  him  by 
the  clerk,  and  such  master  Is  directed  to  ex- 
amine the  same  and  take  such  testimony  re- 
lating thereto  as  he  may  deem  fit  and  proper, 
and  report  his  findings  and  conclusions  to- 
gether with  the  testimony  to  the  court  for  Its 
action;  that  this  order  shall  be  entered  of 
record  lit  the  office  of  the  clerk  of  this  court 
at  Sapulpa,  Wewoka,  Okmulgee,  Eufaula,  and 
Wagoner.  Louis  Sulzbacher,  Judge  of  the 
United  States  Court,  Western  District  of  In- 
dian Territory."  Under  this  order  the  guar- 
dian of  said  infant  January  18,  1906,  filed  in 
said  district  court  his  petition  for  leave  to 
lease  land  of  his  said  ward  for  the  mining 
of  oil  and  gas  therein,  and  alleging  that 
he  had  executed  a  lease  to  the  appellee. 
Laurel  Oil  &  Gas  Company,  for  the  term  of 
his  ward's  minority,  being  13%  years,  and 
prayed  for  an  order  approving  the  same.  The 
master  In  chancery,  pursuant  to  said  gen- 
eral order,  took  the  testimony  In  writing; 
showing  that  the  proposed  lease  covered  the 
160-acre  allotment  of  the  said  minor,  for 
which  a  bonus  of  $300  was  agreed  to  be  paid, 
and  a  royalty  of  10  per  cent  of  the  prodno 
tlon.  It  further  appeared  from  the  testi- 
mony that  the  lessee  was  financially  and 
otherwise  responsible.  March  26,  1906,  the 
master  filed  In  said  district  court  his  report 
of  said  testimony  taken,  and  the  report  that 
subsequent  to  the  taking  of  said  testimony 
he  advertised  for  sealed  bids  upon  said  leas- 
ing In  a  newspaper  of  general  circulation  pub- 
lished In  Sapulpa,  and  that  such  bids  would 
be  received  up  to  and  Including  March  6, 
1006;  that  he  attended  at  the  courthouse  in 
Sapulpa  on  said  date,  and  received  the  fol- 
lowing bids:  From  this  appellee.  Laurel  Oil 
ft  Gas  Company,  a  bonus  of  $300  and  a  royal- 
ty of  one-tenth;  George  A.  Foreman  bonus  of 
$1,960  and  one-eighth  royalty;  Francis  M. 
Selby  a  bonus  of  $2,260  and  one-tenth  roy- 
alty ;  William  P.  Thompson  a  bonus  of  $800 
and  one-tenth  royalty;  and  Robert  W.  Mor- 
rison a  bonus  of  $1,640  and  one-tenth  roy- 
alty. And  he  then  and  there  publicly  declar- 
ed the  said  bid  of  Selhy  the  highest  and  beat 
an4  recommended  that  said  guardian  be  di- 
rected to  execute  lease  to  said  Selby.  He 
further  reported  that  Selby  had  delivered 
him  certified  check  for  $2,260;  also  report- 
ed that  be  found  the  guardian,  January 
18,  1006,  bad  executed  lease  to  said  Laurel 
Oil  &  Gas  Company,  for  which  he,  the  mas- 
ter, held  its  certified  check  for  the  amount 
of  the  bonus,  $300. 

March  27,  1006,  this  appellant  filed  In 
said  district  court  its  exceptions  at  length; 
those  which  we  deem  material  being  that  the 
master  did  not  follow  the  said  order  of  De- 
cember 8,  1905,  but  Instead  thereof,  pro- 
ceeded upon  his  own  motion  to  advertise  for 
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sealed  bids  long  afterward,  and  did  receive 
a  number  of  bids,  naming  first  the  bid  of 
tbis  appellant  for  |300,  and  denies,  as  a 
matter  of  fact,  that  It  made  any  sealed  bid 
whatever,  and  on  the  contrary  was  present 
by  Its  president  at  the  receipt  and  opening  of 
the  sealed  bids  for  the  purpose  of  protest- 
ing, and  did  then  and  there  protest,  to  the 
receiving  of  the  same;  that  there  is  no  evi- 
dence appearing  that  the  declared  highest 
and  best  bidder  Is  financially  competent  to 
mine  and  develop  said  mining  lease;  that 
the  lease  to  appellant  was  delivered  to  the 
master  for  his  recommendation  for  approv- 
al, and  for  no  other  purpose  than  recom- 
mending to  the  court  the  approval  of  the 
lease  to  Selby;  and  that  all  the  proceedings 
pertaining  to  the  leasing  of  said  land,  after 
January  18,  1906,  were  void,  because  In  con- 
travention of  said  order  of  the  court  of  De- 
cember 8,  1905. 

June  12,  1906,  being  of  the  May  term  of 
said  district  court,  there  was  entered  an 
order  as  follows:  "Upon  the  announcement 
by  the  court  this  afternoon  that,  although 
these  lease  matters  were  still  in  the  breast 
of  the  court,  no  new  sale  should  be  made  on 
to-morrow  morning,  the  court  expressed  its 
reason,  stating  that  it  feared  that  bids  would 
only  be  raised  In  isolated  cases,  that  doubt- 
ful territory  would  be  abandoned,  and  there- 
fore the  lands  of  some  minors  Ignored,  and 
they  would  not  receive  any  bonus.  Also  fear- 
ing that,  perhaps,  combinations  would  be 
formed,  and,  In  the  end,  less  money  bid  than 
Is  now  deposited.  These  doubts,  however, 
have  been  removed,  when  one  party  guaran- 
teed that  they  would  offer  at  least  20  per 
cent  additional  on  all  leases,  and  another 
party  presented  certified  checks,  which  he 
said  he  would  add  to  all  of  the  presesit  bids 
pro  rata,  which  would  make  almost  80  per 
cent,  more  than  the  bonus  now  offered.  The 
court,  as  then  stated,  deem  It  proper,  for  the 
be»t  Interest  of  the  minor,  that  the  present 
bids  should  be  changed  and  new  bids  receiv- 
ed, and  the  land  offered  to  the  highest  bid- 
der. Provided,  however,  that  the  parties  who 
desire  to  bid  upon  these  leases,  and  who 
make  these  guaranties,  must  file  with  the 
roaster  In  chancery  a  written  guaranty  to  this 
effect,  accompanied  by  a  certified  check  cover- 
ing the  amounts  equal  to  the  highest  bonuses 
already  bid,  together  with  additional  sums 
offered,  and  agree  that  they  will  bid  upon 
each  separate  lease  to  the  amount  equal  to 
the  highest  bid  now  received  by  the  master, 
together  with  an  additional  pro  rata  amount 
of  the  difference  offered,  being  not  less  than 
50  per  cent,  of  the  present  amounts.  It  hav- 
ing been  represented  lu  open  court  by  the 
attorneys  for  Francis  M.  Seiby  and  Robert 
Morrison  and  his  associates  that  they  doubt- 
ed the  court's  authority  to  set  aside  its  for- 
mer order,  and  to  cancel  the  orders  for  leases 
already  signed,  that  they  will  apply  to  the 
Oourt  of  Appeals  for  a  supersedeas,  and  ask- 
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Ing  the  court  that  the  sales  announced  for 
8  o'clock  a.  m.  on  the  13th  be  postponed  until 
3  p.  m..  It  is  ordered  that  the  master  shall 
open  the  sale  at  9  a.  m.  to-morrow  but  to  offer 
for  sale  at  the  time  only  the  leases  ht  No. 
110,  Jonah  Tellowhead,  and  No.  263,  Joseph 
F.  BerryblU,  and  then  that  be  shall  adjourn 
his  sale  until  3  p.  m.  the  same  date.  Louis 
Sulzbacher,  Judge." 

In  pursuance  of  said  order,  the  master  ex- 
ecuted the  same  and  filed  his  report  thereof 
June  14,  1907,  therein  setting  forth  a  list 
of  53  separate  bids  upon  said  lease,  running 
In  amounts  from  $3,000,  the  lowest,  to'$12,- 
600,  the  highest— being  the  bid  of  said  Gal- 
breath  Oil  &  Gas  Company,  which  bid  he  rec- 
ommended be  received  and  the  guardian  or- 
dered to  execute  lease  therefor.  On  the  same 
date  the  court,  pursuant  to  said  recommen- 
dation, ordered  and  decreed  the  execution 
of  lease  to  said  highest  bidder,  which  was 
done  accordingly  on  said  date,  and  thereupon 
the  court  made  its  order,  confirming  the  lease 
to  said  Gaibreath  Oil  &  Gas  Company.  From 
this  order  the  appellant.  Laurel  Oil  ft  Gas 
Company,  prosecutes  its  appeal,  and  assigns 
24  distinct  grounds  of  error.  Those  which 
we  deem  material  hnd  necessary  for  us  to 
consider  are  the  first,  being  the  action  of  the 
court  in  overruling  the  exception*  of  appel- 
lant to  master's  report  filed  March  27,  1906; 
second.  In  refusing  to  confirm  the  lease  of 
January  18,  1906,  made  by  guardian  to  ap- 
pellant; third,  in  making  the  order  of  June 
14,  1906,  directing  the  guardian  to  execute 
lease  to  the  appellee,  Gaibreath  Oil  &  Gas 
.  Company;  fourth,  making  the  order  of  June 
14,  1006,  confirming  the  lease  to  said  appel- 
lee; sixth  to  twentieth,  Inclusive,  in  over- 
ruling Its  exceptions  No.  1  to  No.  20,  Incluslvei 
filed  March  27,  1906,  to  the  master's  report 
of  that  date;  twenty-first  to  twenty-fourth. 
Inclusive,  being  the  overruling  of  appellant's  - 
requests  from  two  to  five,  Inclusive.  These 
assignments  of  errors  may  be  considered  un- 
der two  general  heads — the  error  of  the  court 
In  denying  the  exceptions  to  the  master's  re- 
port recommending  the  acceptance  and  coo- 
flrmatlon  of  the  guardian's  lease  to  Selby 
and  Its  error  In  refusing  its  request  to  de- 
clare the  action  of  the  master  In  proceeding 
on  his  own  motion  to  advertise  for  sealed 
bids  a  nullity,  and  the  aijprovaJ  of  the  lease 
to  appellant  from  the  guardian. 

It  is  to  be  observed  that  the  court  omitted 
to  confirm  the  lease  of  appellant  and  lease 
of  Selby,  which  the  master  recommended 
should  be  approved,  as  was  expressed  by  the 
court  In  its  order  of  June  14,  1906,  "that  this 
matter  of  leasing  remained  in  the  breast  of 
the  court"  and  thereupon  ordered  that  the 
master  submit  the  sale  of  the  leasing  of  the 
land  of  this  ward,  Jos^h  F.  Berryhlll,  to  a 
public  bidding,  and  thereupon  the  bidding  re- 
sulted in  a  bonus  of  $12,600,  in  favor  of  the 
infant  The  report  of  thia  bid  of  $12,600  was 
approved  by  the  court,  and  a  lease  ordered 
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to  be  made  to  Galbreatb  Oil  &  Oas  Company, 
appellee.  TblH  1b  the  first  action  of  tbe  conrt 
in  this  entire  transaction,  aside  from  the 
general  order  made  for  leasing  December  8, 
1905.  No  vested  right  had  accrued  to  appel- 
lant because  of  Its  private  contract  of  leas- 
ing with  the  guardian  January  18,  1006. 
This  was  not  like  a  bidding  at  a  public  sale, 
made  under  an  order  or  decree  for  such  sale, 
where  the  highest  and  best  bidder  acquires 
a  legal  right  to  a  confirmation  of  his  pui^ 
chase.  In  the  absence  of  fraud,  accident,  or 
mistake,  for  the  reason  that  he  may  be  com- 
pelled by  the  order  of  the  court  to  complete 
his  sale  by  paying  the  price  bid.  Morrison  v. 
Bumette,  Curator,  supra.  But  a  sale  made 
by  a  guardian,  under  a  general  order,  with- 
out competition  and  entirely  private,  is  mere- 
ly advisory,  which  may  be  confirmed  or  Ig- 
nored within  the  court's  discretion.  The 
court  below  in  this  case  Ignored  the  action 
of  the  guardian  and  the  unwarranted  action 
of  the  master  in  advertising  for  sealed  bids 
so  far  as  this  record  discloses.  This  the 
court.  In  the  exercise  of  a  sound  discretion, 
had  the  right  to  do.  However,  when  the 
court  In  the  exercise  of  a  like-  discretion,  di- 
rected that  the  leasing  should  be  made  by 
virtue  of  an  open,  public  bidding,  and  at  such 
bidding  there  appeared  over  50  competitive 
bidders,  and  the  price  was  raised  from  $300 
to  $12,600,  It  was  the  duty  of  the  court  to 
confirm  the  highest  bid,  and  direct  the  ex- 
ecution of  a  lease  to  the  successful  bidder. 
It  was  the  first  authorized  sale  appearing  In 
this  entire  transaction,  from  the  record. 

Moreover,  it  appears  from  this  record  that* 
this  appellant  was  a  sealed  bidder  under  the 
unauthorized  bidding  by  the  master,  and  this 
was  subsequent  to  the  making  to  It  of  the 
lease  by  the  guardian  January  18, 1906.  This 
was  evidence  of  a  waiver  or  abandonment 
of  the  private  leasing  made  with  the  guard- 
ian. It  Is  the  attempt  to  occupy  two  Incon- 
sistent positions,  for  it  could  not  claim  un- 
der the  lease  and  under  the  sealed  bid  of 
$300.  The  making  of  this  bid  was  the  enter- 
ing Into  a  contest  for  tbe  right  to  the  prop- 
erty, and  because  It  did  not  chance  to  be  tbe 
highest  and  best  bidder  it  cannot  be  allowed 
to  shift  to  the  lease  with  the  guardian.  In 
its  exceptions  It  attempts  to  dispute  the  re- 
port of  the  master  as  to  so  much  as  alleges 
that  it  made  a  bid  at  the  sealed  bidding  of 
$300.  This  raised  an  issue  of  fact,  and  could 
not  be  determined  by  a  bare  assertion  In  tbe 
exception.  It  would  require  the  hearing  of 
evidence,  which  should  have  l)een  taken,  sul)- 
mltted  to  tbe  trial  court,  and  preserved  in  the 
record  by  a  certificate  of  evidence.  This  was 
not  done,  and  therefore  the  master's  report 
must  stand  as  to  this  statement  of  fact 

Tbe  Judgment  of  the  court  below  Is  af- 
firmed. 

GILL,  C.  J.,  and  CLAYTON  and  TOWN- 
SEND,  JJ.,  concur. 


In  n  BEBRYHILL'8  ESTATE  et  >L 

(Court  of  Appeals  of  Indian  Territory.    Sept 

28,  1907.) 

Appeal  from  the  United  States  Court  for 
the  Western  District  of  tbe  Indian  Territory; 
before  Justice  Louis  Sulzbacber,  June  14, 
190& 

In  the  matter  of  tbe  estate  of  Jackson 
Qlenn  BerryblU  and  another,  minors.  From 
a  Judgment  confirming  a  lease  to  the  Gal- 
breath  Oil  &  Gas  Company  and  directing  ttie 
guardian,  Theodore  Beriyhlll,  to  execute  sadi 
lease,  the  Laura  Oil  &  Oas  Company  appeals. 
Affirmed. 

William  T.  Hatchings,  George  A.  Murphy 
and  William  P.  L.  German,  for  appellant 
Preston  C.  West  Soper,  Huckleberry  &  Owen, 
and  R.  B.  Thompson,  for  appellee. 

LAWRENCE,  J.  This  Is  a  companion  case 
to  that  of  No.  820,  In  re  Estate  of  Joseph  F. 
Berryhlll,  an  Infant,  by  William  Berryhlll, 
Guardian,  and  Galbreath  Oil  &  Gas  Cb.,  Ap- 
pellees, 104  S.  W.  847;  the  appellant  here 
being  tbe  same  appellant  there.  The  two 
cases  are  based  upon  essentially  the  same 
facts,  except  In  this  case  it  appears  that  there 
is  an  affidavit  of  the  appellant's  agent  and 
attorney  denying  that  it  did  make  any  sealed 
bid  on  the  lease  in  question,  as  reported  by 
the  master  in  chancery.  This  does  not  affect 
the  merits  of  the  case  as  we  view  it,  for  the 
reason  that  the  material  quesUon  is:  Did  the 
court  at  any  time,  or  in  any  manner,  approve 
or  confirm  the  leasing  of  the  guardian  to  this 
appellant?  The  record  fails  to  show  any 
such  action  upon  the  part  of  the  court,  or 
any  report  of  the  master  even  recommending 
it  Aside  from  what  is  alx>ve  stated,  the 
material  facts  of  the  case  are  identical,  and 
therefore  it  must  follow  that  the  opinion 
given  In  Na  820  will  In  all  respects  be  the 
opinion  in  this. 

The  Judgment  of  the  court  is  affirmed. 

GILL,  0.  J.,  and  CLAYTON  and  TOWN- 
SEND,  JJ.,  concur. 


LEWIS  et  al.  v.  SITTLEL 

(Conrt  of  Appeals  of  Indian  Territory.    Sept 

26,  1907.) 

1.  Warr  of  Bbbok— Necessary  Pabtixb. 

It  If  essential  to  validity  of  a  writ  of 
error  to  a  United  States  district  court  of  the 
Indian  Territory  that  all  the  defendants  against 
wliom  judgment  was  rendered  be  made  partie» 
thereto ;  Rev.  St.  U.  S.  $  997  [U.  8.  Comp.  St 
1901,  p.  712],  and  Act  March  8,  1891,  c.  517.  S 
11,  26  Stat  829  [U.  S.  Comp.  St  1901,  p.  652], 
bemg  made  applicable  to  such  coarts  by  Act 
March  8,  1905,  c.  1479,  $  12,  33  Stat  1081 
[U.  S.  Comp,  St  Supp.  1905,  p.  160]. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  S!  1814-1819.] 

2,  Samb— CuBiNO  Defect. 

Defect  in  a  writ  of  error,  conslBtine  of  fail' 
ore  to  make  party  thereto  one  of  tbe  defendants,. 
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against  all  of  whom  Judgment  was  rendered,  is 
not  cured  by  entry  of  appearance  of  such  party 
after  iixe  filing  of  the  writ  and  expiration  of 
the  time  for  suing  it  out. 

SEid.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  2,  Appeal  and  Error,  f  2184.] 

Error  to  the  United  States  C!ourt  for  the 
Central  District  of  the  Indian  Territory;  be- 
fore Justice  W.  H.  H.  Clayton,  July  13,  1905. 

Action  by  Edward  D.  Slttle  against  Xancey 
Lewis  and  others.  Judgment  for  plaintiff. 
Defendants  Lewis  and  another  bring  error. 
Dismissed. 

R.  A.  Smith,  for  plaintiffs  in  error.  8.  A. 
Willcinson  and  Wallace  Wilkinson,  for  de- 
fendant In  error. 


LAWRBNCE,  J.  Defendant  in  error  has 
filed  motion  in  this  court  for  an  order  dis- 
jslssing  the  writ  of  error  herein,  on  the 
ground  that  all  the  defendants  below,  and 
against  whom  the  Judgment  was  rendered, 
have  not  been  made  parties  to  the  writ. 
The  record  shows  that  defendant  in  error 
brought  an  action  of  ejectment  against  Al- 
len Wright  and  O.  D.  Argo  to  recover  the  pos- 
session of  a  lot,  with  house  thereon,  in  the 
now  city  of  South  McAlester,  and  for  damages 
for  use  and  occupation  by  defendants.  Said 
defendants  Wright  and  Argo  answered  the 
complaint,  denying  the  plaintiff's  right  of 
ownership,  possession,  and  to  recover  dam- 
ages. Thereafter  the  plaintiff  in  error  Lew- 
is moved  the  court  for  an  order  malting  blm 
a  party  defendant,  upon  the  ground  that  be 
had  purchased,  for  a  good  and  valuable  con- 
sideration, all  the  Interest  of  said  Wright  in 
the  premises  in  controversy.    The  order  was 

'granted,  and  Lewis  filed  his  answer.  Cause 
was  tried  to  a  Jury,  which  returned  a  ver- 
dict for  defendant  In  error  and  for  $425 
damages.  July  13,  1905,  Judgment  was  ren- 
dered on  this  verdict  against  all  of  said  de- 
fendants, Allen  Wright,  O.  D.  Argo,  and 
Yancey  Lewis,  for  the  possession  of  the  real 
estate  described   In   the  complaint,  and  for 

'  the  sum  of  $425  damages,  and  the  costs  of 
suit,  and  that  all  the  necessary  process  to 
issue.  Thereupon  defendants  prayed  an  ap- 
peal, which  was  granted,  and  60  days  given 
to  file  bill  of  exceptions,  and  the  supersedeas 
bond  fixed  at  $2,UU0.  July  22,  1905,  there  was 
filed  in  the  United  States  district  court  the 
petition  of  defendants  Allen  Wright  and 
Yancey  Lewis  only  for  a  writ  of  error,  and 
it  was  thereupon  allowed  by  William  H.  H. 
Clayton,  Judge  of  that  court  Thereupon 
said  defendants,  Wright  and  Lewis,  filed  their 
assignment  of  errors.  At  same  time,  the 
said  Wright  and  Lewis  filed  therein  their  su- 
persedeas bond  in  the  sum  of  $2,000,  which 
was  allowed  by  said  William  H.  H.  Clay- 
ton, Judge.  There  Issued  a  writ  of  error,  di- 
rected to  said  Judge,  which  recited  "the  rendi- 
tion of  the  Judgment  of  a  plea  which  is  in 
tb0  United  States  court  before  you,  at  the 


May  term,  1905,  thereof,  between  Bd.  D. 
Slttle,  plaintiff,  and  Allen  Wright,  0.  W. 
Argo,  and  Yancey  Lewis,  defendants,  a  man- 
ifest error  hath  happened,  to  the  great  dam- 
age of  said  Yancey  Lewis,  as  by  their  com- 
plaint appears."  Said  writ  being  duly  al- 
lowed by  said  Judge,  the  citation  Issued  In 
pursuance  thereof  directed  to  this  defendant 
in  error,  admonishing  him  to  appear,  "pur- 
suant to  a  writ  of  error  •  •  •  wherein 
Yaucey  Lewis  is  plaintiff  In  error  and  you 
are  defendant  In  error."  The  transcript  of 
record  was  filed  in  this  court  November  1, 
1905. 

The  question  is  whether  or  not  the  fore- 
going statement  of  the  record  Justifies  the 
court  in  sustaining  the  motion  to  dismiss  the 
writ  of  error.  It  involves  the  consideration 
of  the  law  regulating  the  practice  relating 
to  a  writ  of  error.  Prior  to  March  1,  1905, 
the  act  of  Congress  creating  this  court  (ap- 
proved March  1,  1895)  provided  that  it  should 
have  such  general  superintendency  and  con- 
trol over  the  courts  of  the  Indian  Territory 
as  is  conferred  on  the  Supreme  Court  of 
Arkansas  over  the  courts  thereof  by  the  laws 
of  said  state,-  as  provided  by  chapter  40  of 
Mansfield's  Digest  This  act  was  repealed 
by  act  of  Congress  approved  March  3,  1905 
(chapter  1479,  S  12,  33  Stat  1081  [U.  S.  Ctomp. 
St  Supp.  1905,  p.  150]),  which  provides  that 
"all  appeals  and  writs  of  error  shall  be  taken 
from  United  States  courts  in  the  Indian  Ter- 
ritory to  the  United  States  Court  of  Appeals 
of  the  Indian  Territory  in  same  manner  as 
provided  for  taking  appeals  and  writs  of  er- 
ror from  United  States  Circuit  Courts  to 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit"  Act  Cong.  March  3,  1891, 
c.  517,  §  11,  26  Stat  829,  1  Supp.  Rev.  St 
(2d  Ed.)  p.  004  [U.  S.  Comp.  St  1901,  p. 
552],  creating  the  Circuit  Court  of  Appeals, 
provides  that  all  writs  of  error  must  be  sued 
out  within  six  months  of  entry  of  Judgment 
to  l>e  reviewed.  And  all  provisions  of  law 
now  In  force  regulating  the  methods  and 
system  of  review  through  appeals  and  writs 
of  error  shall  regulate  same  in  Circuit  Court 
of  Appeals.  Such  rules  and  regulations  ap- 
pear in  section  997,  Rev.  St  U.  S.  (2d  Ed.) 
1878  [U.  S.  Comp.  St  1901,  p.  712] :  "There 
shall  be  annexed  to  and  returned  with  any 
writ  of  error  for  removal  of  a  cause,  at  the 
day  and  place  therein  mentioned,  an  au- 
thenticated transcript  of  the  record,  an  as- 
signment of  errors,  and  prayer  for  reversal, 
with  a  citation  to  the  adverse  party,  •  *  ♦ 
and  the  adverse  party  shall  have  at  least 
twenty  days'  notice."  The  foregoing  con- 
stitute all  of  the  statutory  provisions  re- 
lating to  the  writ  of  error  in  this  case.  They 
were  in  full  force  and  effect  when  it  was 
sued  out  Proceedings  thereunder  are  In  the 
main  as  they  are  at  common  law,  under 
which  it  is  considered  as  a  new  action,  nud 
as  such  all  the  parties  must  be  brought  into 
the  court  by  regular  proceedings,  with  all  the 
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particularity  of  the  original  proceeding  in 
the  trial  court  The  Arkansas  statute,  adopt- 
ed in  this  jurisdiction  by  act  of  Congress, 
provides:  "If  there  be  several  persons 
against  whom  any  Judgment  may  have  been 
rendered,  and  who  are  entitled  to  bring  writ 
of  error  or  appeal  thereon,  llring  at  the  time 
of  bringing  the  same,  they  shall  all  Join 
therein,  except  where  it  may  be  otherwise 
provided  by  law ;  and  if  any  are  omitted  the 
appeal  shall  be  dismissed,  on  motion  of  ap- 
pellee, upon  due  proof  of  the  facts,  unless  one 
or  more  of  such  xiersons  be  allowed  to  pro- 
ceed." Section  782;  Carter's  Ind.  T.  Ann.  St 
1889.  There  Is  a  further  provision  that, 
where  It  is  shown  by  affidavit  that  the  non- 
Joinder  of  the  necessary  parties  is  because 
of  the  Incapability  of  their  giving  consent  by 
reason  of  imbecility  of  mind.  Insanity,  or  ab- 
sence from  the  state,  the  plaintiflF  In  error 
may  be  allovtred  to  prosecute  the  writ  with- 
out the  Joinder  of  such  parties. 

The  plaintlCTs  In  error,  in  their  verlfled  re- 
ply to  the  motion  to  dismiss  the  writ  of  er- 
ror, doubtless  had  this  statute  in  view  when 
they  stated  the  reason  for  not  Joining  there- 
in Argo,  defendant  below,  was-  because  of  his 
absence  from  this  Jurisdiction  at  the  time 
of  the  trial,  rendition  of  the  Judgment,  and 
the  filing  of  the  petition  for  writ  of  error, 
and  his  residence  at  all  such  dates  being  un- 
known to  plaintiffs  In  error,  whereby  his  con- 
sent to  such  Joinder  could  not  be  had.  In 
said  reply  they  conclude  with  prayer  that 
the  record  be  so  amended  as  to  now  let  in 
said  Argo  as  a  Joint  plaintiff  in  error  with 
them.  This  statute  had  been,  by  implication, 
repealed  by  the  act  of  March  3,  190S.  as 
above  set  forth,  and  had  no  application  to  the 
case  at  bar,  for  the  record  shows  that  this 
writ  of  error  had  been  sued  out  subsequent 
to  the  passage  of  said  act.  And  the  writ.  In 
contemplation  of  law,  was  sued  out  when 
filed  in  the  ofllce  of  the  clerk  of  the  trial 
court  (July  22,  1006).  It  was  decided  in 
Brooks  V.  Norrls,  11  How.  (U.  S.)  204,  13  L. 
Ed.  605,  that  "the  writ  of  error  is  not  brought, 
In  the  legal  meaning  of  the  term,  until  It  Is 
filed  in  the  court  It  is  the  filing  of  the  writ 
that  removes  the  record  from  the  Inferior  to 
the  Appellate  Court"  And  the  same  court 
in  Credit  Co.  t.  Ark.  Central  Ry.,  128  U.  S. 
258.  9  Sup.  Ct  107,  32  U  Ed.  448,  say:  "This 
decision  has  always  been  adhered  to."  Says 
Chief  Justice  Fuller:  "The  distinction  be- 
tween writ  of  error  and  appeal  has  always 
been  observed  by  this  eourt  and  has  been 
recognised  by  the  legislation  of  Congress  from 
the  foundation  of  the  government" — In  El- 
liott v.  Toeppner,  187  U.  S.  827,  23  Sup.  Ct 
133,  47  L.  Ed.  200,  citing  Dower  v.  Richards, 
151  n.  &  603,  14  Sup.  Ct  452,  38  L>.  Bd. 
306;  WIscart  v.  Dauchy,  3  Dall.  (Pa.)  321, 
1  L.  Bd.  619,  In  which  last-named  case  Ells- 
worth, 0.  J.,  speaking  for  the  majority  of  the 
court  says:  "The  Judicial  statate  speaks  of 


appeal  and  writ  of  error,  but  It  doea  not  con- 
found the  terms  or  use  them  praniscnonsly. 
They  are  to  he  understood,  when  used,  ac- 
cording to  their  ordinary  acceptation,  unless 
something  appears  in  the  act  Itself  to  control, 
modify,  or  change  the  fixed  technical  sense 
which  they  have  previously  home.  An  ap- 
peal Is  a  process  of  dvil  law  origin,  and 
removes  a  cause  entirely,  subjecting  the  fact 
as  well  as  the  law,  to  a  review  and  retrial, 
but  a  writ  of  error  Is  a  process  of  common- 
law  origin,  and  It  removes  nothing  for  ^• 
amInatlMi  but  the  law.  Does  the  statate 
observe  these  obvious  distinctions?  I  think 
it  does."  The  common  law  treats  the  writ 
of  error  as  a  new  action,  and  not  as  the  con- 
tinuation of  one  already  commenced,  as  we 
have  observed.  2  TIdd's  Practice,  1141;'  T 
Ency.  PI.  ft  Pr.  822-«e0;  Bank  T.  Jenkins. 
104  III.  143;  Bank  t.  Kerby,  9  Arte  347; 
Miller  T.  Hoard,  6  Ark.  73;  Wilson  v.  Life 
Ins.  Co.,  12  Pet  (U.  S.)  140,  9  L.  Ed.  1032: 
The  reason  for  this  rule  is  that  the  Judgment 
of  the  trial  court  being  at  law.  Is  final  be- 
tween the  parties,  and  the  only  matters  for 
consideration  under  a  writ  of  error  are  those 
of  law  and  not  of  fact — errors  of  law  upon 
the  part  of  the  court  In  omitting  to  rule  In 
the  progress  of  the  trial  as  required  by  the 
law  to  do,  or  ruling  contrary  to  the  law.  In 
an  appeal  the  eourt  of  review  considers  the 
facts,  as  well  as  the  law,  that  appear  in  the 
record.  Hence  the  writ  of  error  "Is  matter 
of  substance,  and  not  of  form,  and  the  par- 
ties cannot  by  stipulation,  in  the  absence  of 
the  writ  confer  Jurisdiction."  See  7  Ency. 
Pleading  ft  Practice,  822.  This  court  Is  con- 
trolled by  the  same  law,  In  this  regard,  as 
the  Supreme  Court  of  the  United  States,  as 
shown  by  the  statute  and  decisions  herein 
quoted.  In  the  case  of  Wilson  ▼.  Ins.  Co., 
supra,  where  the  question  now  before  us  was 
considered,  it  was  said:  '"The  rule  of  this 
court,  therefore,  Is  that  where  there  Is  a 
substantial  defect  in  the  appeal  or  writ  of 
error,  the  objection  may  be  taken  at  any 
time  before  Judgment  on  the  ground  that  the 
case  is  not  legally  before  us,  and  that  we 
have  not  Jurisdiction  to  try  It"  The  at- 
tempt to  cure  the  defect  in  the  writ  of  error 
by  the  entry  of  appearance  of  Argo  by  R.  S. 
Smith,  his  alleged  attorney  at  law  in  this  ac- 
tion, as  set  forth  In  the  reply  to  the  motion, 
does  not  confer  Jurisdiction,  because  of  the 
rule  above  quoted  from  7  Ency.  PI.  ft  Pr.,  and 
the  further  reason  that  Argo  did  not  under^ 
take  the  cure  until  the  time  for  prosecuting 
the  writ  of  error  had  elapsed.  The  entry  of 
Judgment  was  entered  July  13,  1905,  and  the 
motion  to  be  Joined  as  a  plaintiff  in  error 
was  filed  in  this  court  June  14,  1006;  the 
limit  under  the  statute  being  six  months. 

The  motion  to  dismiss  the  writ  of  errat 
is  sustained,  and  the  same  Is  dismissed. 

OlliU  a  J.,  and  TOWMBEND,  J^  coDCor. 
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LAPATETTH  et  •!.  r.  HOOD. 

(Coart  of  Appeals  of  Indian  Territory.    Sept. 

28,  1907.) 

1.  Injunction— Permanent   Injunction   on 
Pbayeb  fob  Temforabt  Injunction. 

It  ia  error  to  grant  a  perpetnal  injunction 
when  a  temporary  injunction  is  all  tliat  is  asked 
for  or  desired. 

2.  Sake— Gbounds— Rbuotai.  or  Cbops. 

Pending  an  action  for  the  recovery  of  land 
claimed  to  be  held  illegally,  an  action  for  in- 
junction to  prevent  the  removal  of  the  crops 
will  not  lie  on  the  mere  grounds  of  difficulty  in 
showing  the  amount  of  crops,  if  removed,  and 
that  plaintilTs  remedy  would  be  less  efficacious, 
for  there  is  an  adequate  remedy  at  law,  since 
the  value  of  the  crops  is  not  the  measure  of  dam- 
ages, and  the  fact  that  tying  up  the  crops  is  a 
more  effective  method  of  collecting  judgment 
than  by  execution  will  not  give  jurisdiction  to  a 
court  of  equity. 
8.  Same— Pbeuminabt    Injunction— Motion 

•      TO    DiSSOLVK. 

A  motion  to  dissolve  a  temporary  injunc- 
tion should  be  sustained  when  there  is  an  ade- 
quBte  remedy  at  law. 

4.  Same— Actions— Dbmubbeb  to  Bnx. 

A  general  demurrer  to  a  petition  for  a  tem- 
iwrary  injunction  should  be  sustained  when 
there  is  an  adequate  remedy  at  law. 

5.  PixADiNO— Dbmubbeb  to  Answsb  Whxn 
Biix  IB  Bad. 

When  a  temporary  injunction  Is  granted, 
and  the  bill  shows  that  there  is  an  adequate 
remedy  at  law,  on  consideration  of  a  demurrer 
to  the  answer  the  complaint  should  be  dismissed, 
since  a  demurrer  reaches  back  to  the  first  bad 
pleading. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  39,  Pleading,  H  540-C^.] 

Appeal  from  the  United  States  Court  for 
the  Western  District  of  the  Indian  Territory ; 
before  Justice  Wm.  R.  Lawrence,  December 
29,  1908. 

Action  by  William  Hood  by  Chester  A. 
liinebacb,  his  guardian,  against  Ben  F.  Lafay- 
ette and  another  for  a  temporary  Injunction. 
From  a  decree  for  perpetual  injimctlon,  de- 
fendants appeal.    Reversed  and  remanded. 

De  Boos  Bailey,  for  appellants.  Butts  & 
Johnson  and  Preston  O.  West,  (or  appellee. 

CLAYTON,  J.  This  Is  an  action  in  equity, 
brought  by  the  appellee,  Chester  A.  Llnebach, 
as  g^nardlan  of  bis  ward,  William  Hood,  to 
enjoin  the  appellants  from  removing  the 
crops  from  the  allotted  land  of  the  ward. 
Llnebach  was  appointed  guardian  on  the  22d 
day  of  October,  1908.  Prior  to  that  time,  to 
wit  on  the  24th  day  of  September,  1002, 
the  father  of  the  minor,  Sterling  P.  Wood, 
leased  to  the  defendant  the  allotted  lands  of 
his  son  for  the  term  of  four  years,  commen- 
cing January  15,  1904.  William  Hood  was 
at  the  time  of  the  execution  of  the  lease  un- 
der 14  years  of  age.  The  lease  executed  by 
the  father  had  not  been  done  by  the  direction 
of  the  court,  nor  bad  he,  as  the  natural 
guardian  of  his  ward,  subjected  himself  to  Its 
Jurisdiction,  or  executed  a  bond  as  required 
by  law  in  a  case  where  the  child  Is  the  own- 
er of  land  by  a  "new  acquisition,"  as  is  the 
case  here.     Some  time  after  the  execution 


of  the  lease,  the  defendant  took  possession  of 
the  land,  and  sublet  It  to  his  codefendant,  S. 
8.  Cox.  After  the  appointment  of  Llnebach, 
the  plalntUf,  as  guardian,  he  repudiated  this 
lease,  and  brought  an  action  before  the 
United  States  Indian  agent  at  Muskogee  to 
be  put  In  possession  of  the  allotment,  as 
provided  by  law,  and  pending  the  hearing 
of  the  case  before  the  agent  brought  this  ac- 
tion In  equity  to  enjoin  the  removal  from 
the  premises  of  the  crops  of  1906,  until  the 
action  before  the  agent  could  be  heard.  The 
object  of  the  suit  was  to  hold  the  crops 
grown  on  the  disputed  premises  until  the 
agent  should  hear  and  determine  the  ques- 
tion before  him;  and  no  other  relief,  except 
general  relief,  was  prayed.  The  Judge  at 
chambers  heard  the  application,  and  granted 
a  temporary  Injunction.  Afterward  a  motion 
to  dissolve  the  temporary  Injunction  was  fil- 
ed, beard,  and  overruled.  The  defendant 
then  filed  an  answer,  setting  up  the  lease, 
and  a  claim  for  Improvements,  and  prayed 
that  the  bill  be  dismissed  for  want  of  equity, 
and  filed  with  the  answer  a  general  demurrer. 
To  the  answer  the  plaintiff  filed  a  general 
demurrer,  which  was  sustained  by  the  court, 
and  the  defendant  refusing  to  further  plead, 
and  standing  by  his  answer,  the  court  enter- 
ed a  decree  sustaining  the  demurrer,  dis- 
missing tbe  answer  and  cross-bill,  and  mak- 
ing the  injunction  perpetual.  In  this  the 
court  gave  tbe  plalntUT  a  relief  not  sought 
and  determined  rights  not  prayed  for.  The 
sustaining  of  the  demurrer  to  the  answer 
expunged  the  answer,  and  the  decree  was 
therefore  founded  upon  the  allegations  of 
the  complaint  alone.  The  complaint  only 
prayed  that  the  defendants  should  be  restrain- 
ed from  moving  tbe  crops  until  the  rights 
of  the  parties  should  be  determined  by  an- 
other tribunal ;  and  this  was  the  whole  pur- 
pose of  the  suit. 

Tbe  question  of  the  merits  of  tbe  case 
was  not  before  tbe  court  further  than  to  de- 
termine from  the  pleadings  and  the  proof 
before  It  if  there  were  a  reasonable  probabili- 
ty that  the  plaintiff  would  prevail  before  tbe 
Indian  agent,  and,  if  so,  were  there  rights 
connected  with  tbe  case  that  tbe  Indian 
agent,  as  a  court  of  law,  could  not  protect 
without  the  aid  of  a  court  of  equity.  If  the 
court  should  find  both  of  these  conditions  to 
exist,  then  the  Judgment  would  not  be  a  per- 
petual Injunction,  but.  In  accordance  with 
the  prayer  of  the  complaint  and  the  object 
of  the  suit,  the  defendant  would  be  enjoined 
from  removing  the  crops  upon  the  premises 
until  the  plaintiff's  complaint  before  the 
United  States  Indian  agent  could  be  heard 
and  determined.  This  was  the  prayer  of  the 
bin.  The  plaintiff  did  not  desire  a  perpetual 
injunction.  His  object  was  to  tie  up  the 
crops  80  that  they  would  not  be  severed  from 
tbe  land  until  the  agent  should  put  the  de- 
fendant off  and  put  him  in  possession,  and 
then  bold  the  growing  crops  by  virtue  of  his 
possession.    He  knew  If  be  should  ask  for  a 
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perpetual  Injunction  at  that  time  that  tbe 
court  of  necessity  would  hare  to  pass  upon 
tbe  whole  case,  and,  aa  the  plaintiff  had  a 
complete  remedy  at  law,  be  could  not  pre- 
vail. The  order  of  the  court  Is  as  follows: 
"This  cause  was  submitted  to  tbe  court  upon 
a  complaint  of  tbe  plaintiff,  answer,  and 
cross-complaint,  and  tbe  court  tiavlng  heard 
tbe  matter  and  being  sufficiently  advised  in 
tbe  premises,  it  is  by  tbe  court  ordered,  con- 
sidered, adjudged,  and  decreed  that  said  de- 
murrer to  the  answer  and  cross-complaint  of 
defendants  be  and  tbe  same  is  hereby  sus- 
tained, and  the  injunction  heretofore  granted 
in  this  cause  as  afterwards  modified  be  and 
the  same  is  hereby  made  perpetual,  and  it 
is  ordered  and  decreed  that  tbe  plaintiff  have 
and  recover  of  and  from  tbe  defendants  all 
of  his  cost  in  tblB  action  laid  out  and  ex- 
pended, and  that  be  have  execution  there- 
for." This  is  a  final  decree  In  the  case,  and 
takes  It  off  the  docket  Suppose  it  shall  turn 
out  that  the  Indian  agent  finds  tbe  facts 
against  the  plaintiff,  and  refuses,  or  will  re- 
fuse, to  put  bim  in  possession;  then  what  is 
to  become  of  tbe  crops?  Tbey  are  tied  up  by 
a  perpetual  injunction.  Tbe  court  has  ad- 
journed and  thereby  lost  jurisdiction  of  tbe 
case.  Tbe  defendant  cannot  dispose  of  the 
crops,  because  of  the  injunction.  The  plain- 
tiff cannot  take  them,  because  he  has  lost  bis 
case  at  law  and  tbe  door  of  tbe  court  Is 
closed  to  both.    We  think  this  is  error. 

Again,  the  complaint,  after  setting  out  the 
facts  of  the  case  substantially  as  alx>ve  stat- 
ed, as  tbe  sole  grounds  for  equitable  relief, 
alleged  tbe  following:  That  the  defendant 
Cox  has  raised  and  grown  a  crop  thereon 
during  tbe  year  1906  which  is  now  maturing 
and  ready  for  harvest;  that  upon  the  ap- 
pointment of  plaintiff  berein  as  guardian  for 
the  said  allottee  he  notified  the  said  defend- 
ants that  he  would  expect  the  rental  portion 
of  tbe  crops  grown  upon  said  premises  to  be 
turned  over  to  him  as  guardian,  but  he  is 
to-day  advised  that  the  defendant  Ben  Lafay- 
ette has  gone  to  tbe  premises  above  described 
with  a  force  of  men,  and  with  wagons,  and 
is  proceeding  to  gather  said  crop  and  carry 
the  same  away  from  tbe  premises  in  ques- 
tion; that,  immediately  upon  being  advised 
of  what  was  taking  place,  the  plaintiff  here- 
in, as  guardian,  filed  complaint  against  Ben 
Iiafayette  and  T.  S.  Oox  for  said  lands  be- 
fore tbe  United  States  Indian  agent,  but  Is 
advised  that  said  complaint  cannot  be  heard 
until  10  days'  notice  has  been  given  tbe  de- 
fendant ;  that,  unless  a  restraining  order  be 
granted  preventing  the  removal  of  the  crops 
from  said  premises,  the  said  crops  will  be  re- 
moved by  tbe  defendant  Ben  Lafayette,  and, 
when  the  complainant  herein  gets  posses- 
sion of  said  lands,  said  crops  will  be  entirely 
taken  from  said  premises,  and  it  will  be  al- 
most impossible  for  tbe  complainant  berein 
to  show  what  said  crops  amounted  to,  and 
what  he  is  entitled  to  recover  for  the  same; 
and  that  his  remedy  against  the  defendants 


herein,  even  if  tbey  are  solvent,  would  be 
very  much  less  efficacious  than  if  tbe  removal 
of  tbe  crops  is  prevented  by  injunctive  relief." 
The  complaint  makes  no  allegation  of  the 
insolvency  of  defendant,  nor  does  it  set  up 
any  other  ground  entitling  the  plaintiff  to 
equitable  relief,  except  that,  if  tbe  defend- 
ant be  not  restrained  from  carrying  off  tbe 
crops,  when  plaintiff  should  come  into  pos- 
session of  tbe  land,  "it  will  be  almost  impos- 
sible to  show  what  said  crops  amounted  to," 
and  therefore  what  he  would  be  entitled  to 
recover  la  an  action  at  law,  and  that  bis  reme- 
dy would  be  rendered  "less  efficacious."  In- 
asmuch as  tbe  value  of  the  crops  grown  on 
tbe  place  is  not  the  measure  of  damages  in  a 
suit  for  tbe  recovery  of  land,  but  is  either 
tbe  rental  or  usable  value  of  the  land,  we 
cannot  see  bow  the  difficulty  of  being  able  to 
show  the  value  of  the  crops  would  make  a 
case  in  equity ;  nor  can  we  understand  bow  it 
Is  that,  in  order  to  make  the  proof  of  the 
rental  or  usable  value  of  the  land,  the  reme- 
dy in  equity  is  more  efficacious  than  at  law. 
Tbe  court  below,  realizing  that  tbe  measure 
of  damages  is  as  stated,  dissolved  the  in- 
junction as  to  Cox,  tbe  sublessee,  and  allow- 
ed bim  to  take  off  bis  two-thirds  and  tlu^e- 
fourtlis,  and  simply  tied  up  the  property  r^ 
resenting  the  rents  due  Lafayette  as  land- 
lord. As  between  them,  it  Is  more  than  proD- 
able  that  tbe  rental  contract  was  for  one- 
third  and  one-fourth  of  tbe  crops,  but  there 
was  no  such  contract  between  the  plaintiff 
and  tbe  defendant  Indeed,  there  was  no  val- 
id contract  at  ail,  and  in  the  case  of  Indian 
Land  &  Trust  Ck>.  v.  Shoenfelt  et  al.,  79  S. 
W.  134,  6  Ind.  T.  41,  we  have  so  held;  that 
case  on  this  question  being  exactly  in  point 
While  the  rule  as  to  the  measure  of  damages 
in  a  case  of  this  kind  is  tbe  same  whether  the 
contract  calls  for  a  part  of  the  crop  as  rents 
or  for  money,  still  the  fact  that  no  part  of 
the  crop  is  contracted  for  only  makes  the  rea- 
son for  tbe  rule  tbe  stronger,  and  still  more 
especially  is  It  so  when  there  is  no  valid  con- 
tract at  all.  Tbe  action  at  law,  then,  not  be- 
ing for  the  recovery  of  the  crop,  bat  for  the 
land,  which  carries  with  it  damages  for  its 
wrongful  use  or  detention.  If  tbe  defendant' 
be  solvent,  cannot  be  interfered  with  by  a 
court  of  equity,  because  tbe  plaintiff  has  a 
full,  complete,  and  adequate  remedy  at  law> 
and  is  entitled  to  his  trial  by  jury.  If  the 
case  for  the  possession  of  the  land  be  brought 
in  a  court  of  law,  the  damages  are  assessed 
in  the  same  case,  if  before  an  Indian  agent, 
or  other  tribunal  without  authority  to  assess 
damages,  then  in  an  independent  suit  at  law; 
and  tbe  mere  fact  that  tbe  seizure  of  the 
property  of  a  defendant,  or  tying  It  up  by 
injunction  may  be  a  more  "efficacious"  way 
of  collecting  a  judgment  than  by  executlooi 
does  not  give  a  court  of  chancery  jurisdiction, 
nor  does  tbe  fact  that  a  man  is  about  to  sell 
or  remove  his  growing  crop  from  premises 
that  do  not  belong  to  him,  so  long  as  be  is 
solvent  and  able  to  respond  in  damages  to  • 
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Jadgment  at  law  against  htm,  give  to  a  conrt 
of  chancery  the  power  to  levy  upon  his  prop- 
erty before  judgment,  nor  does  the  fact  that 
he  is  about  to  remore  his  crop  have  any  tend- 
ency to  "make  It  almost  Impossible  for  the 
plaintiff  to  show  wliat  he  Is  entitled  to  re- 
coTer."  As  stated,  the  value  of  the  crop 
has  nothing  to  do  with  the  amount  of  re- 
covery. 

The  purpose  of  the  bill  simply  being  to 
hold  intact  the  crops  pending  the  proceeding 
before  the  Indian  agent,  and  there  being  no 
allegation  of  insolvency  alleged,  or  any  other 
allegation  giving  to  a  court  of  equity  jurisdic- 
tion, and  the  case  being  one  in  which  a  court 
Of  law  can  do  full  and  complete  justice,  the 
court  In  the-  first  Instance  erred  in  ordering 
the  Injunction.  Having  done  so,  the  motion 
to  dissolve  should  have  been  sustained.  That 
not  having  been  done,  the  defendant's  demui^ 
rer  filed  with  his  answer  should  have  been 
sustained ;  but  as  that  seems  not  to  have  been 
pressed  by  the  defendant,  when  the  plalntlflTs 
demurrer  to  the  answer  was  considered,  on 
the  principal  that  a  bad  answer  is  sufficient 
for  a  bad  complaint,  and  therefore  a  demur- 
rer reaches  back  to  the  first  bad  pleading. 
Instead  of  dismissing  the  answer,  the  com- 
plaint should  have  been  dismissed,  leaving 
the  plaintiff  to  his  remedy  at  law. 

For  the  errors  above  set  out,  the  decree  of 
the  conrt  below  Is  reversed  and  remanded. 

aiLL,  O.  J.,  and  TOWNSEND,  J.,  concur. 


LATAYBTTB  et  aL  v.  HOOD. 

(Conrt  of  Appeals  of  Indian  Territory.    Sept. 

26,  1907.) 

Appeal  from  the  United  States  Court  for 
the  Western  District  of  the  Indian  Territory ; 
before  Justice  Wm.  R.  Lawrence,  December 
29,  1906. 

Action  by  Johnnie  Hood,  by  Chester  A. 
Llnebach,  his  guardian,  against  Ben  F.  La- 
fayette and  another.  From  a  decree  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded. 

De  Roos  Bailey,  for  appellants.  Butts  ft 
Jotmson  and  Freaton  O.  West,  for  appellee. 

CLAYTON,  J.  With  the  exception  of  the 
fact  that  in  this  case  the  ward  of  the  appel- 
lee Llnebach  is  Johnnie  Hood,  and  the  code- 
fend^t  of  Lafayette  is  Harris,  and  the  prem- 
ises mentioned  in  the  complaint  are  different, 
the  pleadings  and  the  facts  and  the  orders 
and  decrees  are  Identical  with  the  case  of  La- 
fayette et  al.  V.  Hood  et  al.  (No.  847)  104  S. 
W.  853,  and  therefore  the  opinion  in  that 
case,  this  day  handed  down.  Is  referred  to 
and  adopted  as  the  opinion  in  this  case;  and, 
for  the  errors  therein  mentioned,  the  same 
also  existing  in  this  case,  the  decree  of  the 
court  below  Is  reversed  and  remanded. 

GILL,  O.  J.,  and  TOWNSBND,  J^  concur. 


LAFAYEITTH  et  al.  v.  HOOD. 

(<3ourt  of  Appeals  of  Indian  Territory.    Sept. 

28,  1907.) 

Appeal  from  the  United  States  Court  for 
the  Western  District  of  the  Indian  Territory ; 
before  Justice  Wm.  R.  Lawrence,  December 
29,  1906. 

Action  by  Jackson  Hood,  by  Chester  A. 
Llnebach,  his  guardian,  against  Ben  F.  La- 
fayette and  another.  From  a  decree  for  plain- 
tiff, defendants  appea).  Reversed  and  re- 
manded. 

De  Roos  Bailey,  for  appellants.  Butts  & 
Johnson  and  Preston  C.  West,  for  appellee. 

(3LAYTON,  J.  With  the  exception  of  the 
fact  that  in  this  case  the  ward  of  the  ap- 
pellee Llnebach  is  Jackson  Hood,  and  the  co- 
defendant  of  Lafayette  is  Babbs,  and  the 
premises  mentioned  in  the  complaint  are  dif- 
ferent, the  pleadings,  the  facts,  and  the  or- 
ders and  decrees  are  identical  with  the  case 
of  Lafayette  et  ai.  v.  Hood  et  al.  (No.  847)  104 
S.  W.  853,  and  therefore  the  opinion  in  that 
case,  this  day  handed  down,  is  referred  to 
and  adopted  as  the  opinion  In  this  case,  and, 
for  the  errors  therein  mentioned,  the  same 
also  existing  In  this  case,  the  decree  of  the 
conrt  below  Is  reversed  and  remanded. 

GILL,  a  J.,  and  TOWNSEND,  J.,  concur. 


PORTER  V.  UNITED  STATES. 

(Court  of  Appeals  of  Indian  Territory.    Sept 
26,  1907.) 

1.  Ckiuirai,  Law— Aixowino  Wifs  or  Ac- 
cused TO  Testify— Uevebsible  Ebbob. 

Ttie  error  in  allowing  the  wife  of  accused 
to  testify  against  him  is  reversible. 

2.  Witnesses— Competency— KN0WI.EDOK. 

One  not  learned  in  the  law  of  the  Chicka- 
saw Nation  as  to  marriages  of  Indians  in  that 
nation  is  Incompetent  to  testify  as  to  what  the 
law  of  the  nation  on  that  subject  is. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  60,   Witnesses,  i  87.] 

8.  CannNAi.  Law  —  Secondaby  Evidence  — 
Laws. 

The  statement  of  a  witneiu  as  to  what  laws 
have  i>een  passed  by  the  Chickasaw  Nation  Is 
incompetent  because  not  the  best  evidence;  the 
authenticated  laws  l>eing  the  best  evidence. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  14,  Criminal  Law,  Sf  882-380.] 

4.   SAMB-nJUDICIAL  NOTICE. 

The  court  will  take  judicial  notice  that  the 
common  law  of  marriage  is  in  force  in  Indian 
Territory. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  14.  Criminal  Law,  {  707 ;  vol.  20,  Evidence, 
H  4^1.] 

6.  Marriage— Common-Law  Mabbiaob— Req- 
uisites. 

A  marriage  Is  valid  at  common  law  where 
the  parties,  of  marriageable  ages  and  under  no 
disability,  agree  to  live  together  as  man  and 
wife  and  consummate  the  agreement  by  living 
together  as  hnslmnd  and  wife. 

[Ed.  Note.— For  cases  In  point,  sea  CJent  Dig. 
VOL  34,  Marriage,  U  1,  4,  12-16.1 
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6.  Witnesses  —  Competency  —  WiFi  of  Ac- 
cused. 

Where  in  a  criminal  case  a  witness  testi- 
fied that  she  and  accused  had  been  living  to- 
gether as  husband  and  wife,  though  there  was 
no  agreement  that  they  would  so  live  together, 
the  witness  was  the  wife  of  accused  and  in- 
competent to  testify  against  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  g§  124-136,  178.] 

7.  Same— Detebmination  as  to  Coitpetenot. 

Where  the  court  in  a  homicide  case  enter- 
tains any  reasonable  doubt  on  the  question 
whether  a  witness  is  the  wife  of  accused,  and 
therefore  incompetent  to  testify  against  him,  the 
doubt  should  be  resolved  in  favor  of  ac(;used, 
and  the  witness  should  not  be  permitted  to  tes- 
tify. 

Appeal  from  the  United  States  Court  for 
the  Southern  District  of  the  Indian  Terri- 
tory ;  before  Justice  J.  T.  Dlckerson,  Septem- 
ber 22,  1904. 

Harrison  Porter  was  convicted  of  murder, 
and  he  appeals.    Reversed  and  remanded. 

Cruce,  Cruce  tc  Bleakmore  and  Crawford 
ft  McEeown,  for  appellant  George  R.  Walk- 
er, U.  S.  Atty.,  and  James  E.  Humphrey,  Asst. 
U.  8.  At^. 

LAWRENCE,  X  Appellant  was  Indicted 
for  a  murder  alleged  to  have  been  committed 
In  the  Southern  district  of  the  Indian  Ter- 
ritory September  25,  1902.  He  was  tried, 
found  guilty  without  capital  punishment,  and 
on  September  22,  1904,  was  sentenced  to  serve 
iu  t^e  United  States  penitentiary  at  Ft  Leav- 
enworth, Kan.,  for  the  term  of  his  natural 
life.  From  that  Judgment  he  prosecutes  his 
appeal,  and  as  ground  therefor  assigns  four 
manifest  errors  alleged  to  have  been  com- 
mitted by  the  court  below.  Upon  argument, 
his  attorneys  withdraw  all  errors  but  two, 
being  the  second  and  fourth.  The  second 
error  charged  Is  the  court  permitting  the 
government  to  call,  and  use  In  Its  behalf,  as 
rebutting  testimony,  that  of  a  witness  nam- 
ed Alice  Harjo,  over  the  objection  of  appel- 
lant after  her  examination  as  to  her  compe- 
tency ;  the  ground  of  objection  being  that  the 
testimony  was  Improper  because  not  rebut- 
tal, and  further  because  the  voir  dire  ex- 
amination disclosed  that  she  was  the  wife  of 
appellant,  and  was  at  the  time  of  the  oc- 
currences sought  to  be  proved  by  her.  The 
court  overruled  the  objection  and  permit- 
ted her  examination  on  behalf  of  the  United 
States.  The  only  other  ground  of  error  was 
that  there  was  not  sufficient  proof  of  venue 
to  Justify  a  Judgment  on  the  verdict. 

It  Is  plain  that,  if  this  witness  was  Incom- 
petent to  testify  because  she  was  the  wife  of 
appellant,  the  error  would  be  sufUclent  to 
demand  a  reversal  of  the  Judgment,  without 
consideration  of  the  other  point  made  in  this 
second  assignment  of  error,  which  is  more 
technical  than  meritorious.  In  order  that 
this  principal  point  may  be  fully  understood, 
the  testimony  of  this  witness,  and  one  other, 
who  was  called  by  the  government  to  prove 
the  Choctaw  law  of  marriage  at  the  date  of 


the  supposed  marriage  of  witness  and  appel- 
lant, which  she  states  was  three  months  prior 
to  the  alleged  murder,  which  was  September 
25,  1902,  Is  here  set  forth  In  full,  as  It  ajjH 
pears  in  the  record,  as  follows; 

"Alice  HarJo,  called  and  sworn  on  behalf 
of  the  government  on  rebuttal,  testified  as 
follows:  Direct  Examination  by  Mr.  James 
E.  Humphrey ;  Mr.  John  Davis  called  as  In- 
terpreter :  'Q.  What  Is  your  name?  A.  Alice 
HarJo.  Q.  What  relation  are  yon  and  Aunt 
Lucy  HarJo?  A.  She  Is  my  mother.  Q.  Do 
you  know  Harrison  Porter,  the  defendant? 
A.  Yes,  sir.  Q.  Did  you  and  Harrison  Por- 
ter marry?  A.  No,  sir.  Q.  State  whether  or 
not  you  lived  together?  A.  Tes,  sir;  w« 
lived  together.  Q.  How  long?  A.  About  three 
months.  Q.  Was  that  about  the  time  of 
this  killing?  A.  Tes,  sir.*  By  Mr.  Cruce: 
'I  would  like  to  ask  the  witness  a  few  ques- 
tions as  to  her  competency.'  By  the  Coturt: 
'You  may  do  sa'  Questions  by  Mr.  A.  C. 
Cruce:  'Q.  Was  you  and  Harrison  Porter 
living  together  as  husband  and  wife?  A. 
Yes,  sir ;  we  was  living  as  man  and  wife.  (^ 
Did  you  and  Harrison,  at  the  time  yon  began 
to  live  together  as  husband  and  wife,  agree 
that  yon  were  husband  and  wife,  and  that 
you  would  live  together  as  husband  and  wife? 
A.  It  wasn't  agreed.  Q.  How  did  you  and 
Harrison  Porter  happen  to  commence  to  live 
together  as  husband  and  wife?"  (To  which 
counsel  for  the  government  objects.)  By  the 
Court:  *I  think  that  examination  has  gone 
far  enough.'  By  Mr.  A.  C.  Cruce:  'Wo  ob- 
ject to  this  woman  testifying,  because,  as  I 
understand  It  In  this  Jurisdiction,  there  can 
be  either  statutory  or  common-law  mar- 
riages. If  the  relation  of  husband  and  wife 
existed  at  that  time,  she  Is  not  a  competent 
witness,  even  though  it  was  a  common-law 
marriage.'  By  the  Court:  'If  you  desire^ 
you  may  Inquire  further,  if  you  think  that 
light  has  not  been  throvm  upon  it'  'Q.  Did 
you  and  Harrison  Porter  regard  each  other 
as  husband  and  wife  at  the  time  you  were 
living  together?"  By  the  Court:  'I  think 
that  qtieBtlon  is  very  leading.'  Mr.  Cruce: 
'I  think  you  may  change  the  form  of  It'  'Q. 
Who,  if  any  one,  was  regarded  as  your  hus- 
band at  the  time  of  this  killing?  A.  Harri- 
son Porter;  I  regarded  him  as  my  man.' 
By  the  Court:  'Yon  may  inquire  of  this  wit- 
ness her  knowledge  of  the  marriage  cere- 
mony; what  constitutes  the  marriage  rela- 
tion.' 'Q.  What  does  a  woman  have  to  do» 
as  you  understand  it,  under  the  Indian  law, 
to  make  a  man  her  husband?  A.  I  think  they 
would  have  .to  be  married.  Q.  How  would 
they  have  to  be  married?  A.  I  don't  know.' 
By  the  Court:  'Do  you  understand  what  the 
word  "marriage"  means?  What  it  Is  to  get 
married?  What  form  would  you  go  through, 
if  you  know,  in  order  to  become  husband  and 
wife?  A.  I  don't  know.'  By  the  Court:  'In 
order  to  be  married,  don't  you  know  you  would 
have  to  have  a  preacher  or  officer  marry  you? 
A.  I  don't  know.'    By  the  Court:  'Well,  aft- 
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er  yon  were  married,  after  yon  lived  together 
as  busband  and  wife,  bow  conld  you  get 
separated?  How  could  yon  quit  being  bus- 
band  and  wife.  In  your  opinion?  A.  Why,  we 
just  quit.'  By  Mr.  Cruce:  'I  would  like  to 
have  Mr.  Davia  sworn  and  ask  him  a  few 
gnestlons  as  to  the  Indian  custom  of  marriage 
before  this  witness  testifies.' 

"Mr.  John  Davis,  called  and  sworn,  testi- 
fied as  follows:  Direct  Examination  by  Mr. 
A.  C  Cruce:  'Q.  Are  you  an  Indian?  A. 
Xes,  sir.  Q.  Can  you  state  to  the  court 
whether  or  not  it  is  the  custom  among  the 
Chickasaws,  among  the  full-bloods,  for  a  man 
and  woman  to  become  husband  and  wife  by 
living  together  and  without  any  marriage 
ceremony?  A.  I  think  they  did  quite  a  while 
back.  But  the  Chickasaws  passed  a  law 
making  all  of  those  that  have  been  living 
that  way  man  and  wife.  H^e  the  last  few 
years  they  had  to  be  married.'  By  the  Court : 
'How  many  years?  A.  Ever  since  1898.'  By 
the  Court :  'I  think,  gentlemen,  I  will  admit 
this  testimony.' 

"Alice  Harjo  recalled.  Direct  Examination 
by  Mr.  James  B.  Humphrey:  'Q^  Did  you 
see  this  shooting?  A.  Tea,  sir.  Q.  Did  yon 
see  Dillard  Wright  when  he  got  shot?  A.  I 
saw  it'  (Counsel  for  the  defendant  objects 
to  this  testimony  because  it  is  testimony  In 
chief,  and  the  government  has  rested  its 
case.)  By  Mr.  Humphrey:  'It  Is  probably 
In  rebuttal  of  the  defendant's  testimony,  but 
perhaps  really  It  should  have  been  Introduced 
as  original  testimony.  I  ask  the  indulgence 
of  the  court.  It  Is  on  the  question  as  to  who 
did  the  shooting.  It  is  on  an  important  mat- 
ter, and  I  ask  the  indulgence  of  the  court' 
By  the  Court :  'I  very  much  regret  that  this 
witness  wasn't  put  on  in  the  first  place.  I 
think  it  would  be  too  bad  for  an  important 
witness  like  this  to  go  unheard.  I  will  per- 
mit the  testimony.'  (To  which  ruling  of 
the  court  the  defendant  excepts.)*  'Q.  Who 
shot  Dillard  Wright?  A.  Harrison  Porter.' 
Cross-Examination  by  Mr.  A.  C.  Cruce:  'Q. 
Where  were  you?  A.  At  my  mother's  house. 
Q.  Was  you  inside  the  house?  A.  I  was  on 
the  outside.  Q.  Where  was  Keno  HarJo?  A. 
He  was  standing  right  close  to  us.'  " 

We  think  it  clear  from  this  testimony  that 
Alice  Harjo  and  this  appellant,  since  June, 
1902,  have  been  husband  and  wife.  The  tes- 
timony of  the  witness  Davis  was  incompe- 
tent, as  it  was  not  shown  that  he  was  learned 
in  the  law  of  the  Chickasaw  Nation  as  to 
marriages  of  Indians  in  that  nation,  and  his 
statement  as  to  what  laws  were  passed  by 
the  Chickasaws  was  Incompetent  as  not  the 
best  evidence.  The  laws  duly  authenticated 
would  be  the  best  evidence.  Assuming  that 
the  court  could  not  take  judicial  knowledge 
of  the  Chickasaw  laws,  they  were  subject  to 
the  same  rule  of  proof  as  are  all  foreign  laws, 
by  duly  authenticated  copies,  or  books  con- 
taining the  laws  purporting  to  be  published 
by  public  authority,  or  by  some  one  who  tes- 
tifies that  be  Is  learned  in  the  laws  of  such 


foreign  country.  All  states  and  territories  of 
the  Union  are  in  this  sense  foreign  to  each 
other.  The  court  does  take  judicial  notice 
that  the  common  law  of  marriage  is  in  force 
In  this  jurisdiction,  and  under  that  law  the 
formality  of  license  to  marry.  Issued  by  legal 
authority,  and  the  performance  of  a  ceremony 
of  marriage  by  person  designated  by  the  stat- 
ute, is  not  requisite  to  constitute  a  lawful 
marriage.  The  marriage  Is  valid  if  the  par- 
ties be  of  marriageable  ages  and  under  no  le- 
gal disability  agree  to  live  together  as  man 
and  wife,  and  constmimate  this  agreement  by 
living  together  as  husband  and  wife.  When 
asked  if  she  and  defendant  were  married, 
she  said:  "No,  sir."  When  asked  by  attor^ 
ney  for  appellant  if  she  and  he  were  living 
together  as  husband  and  wife,  she  answered : 
"Yes,  sir;  we  was  living  as  hnstiand  and 
wlf&"  When  further  questioned,  she  was 
asked  if  she  "and  Harrison  (meaning  appel- 
lant), when  you  began  to  live  together  as  hus- 
band and  wife,  agreed  that  you  were  hus- 
band and  wife,  and  that  you  would  live  to- 
gether as  husband  and  wifa"  She  answer- 
ed: "It  wasn't  agreed."  Manifestly  this 
ignorant  Indian  woman  had  in  her  mind  a 
formal  agreement  The  law  does  not  re- 
quire the  agreement  to  be  couched  in  the  for- 
mal language  of  the  learned  or  of  business 
people.  If  the  court  can  be  satisfied  that  the 
persons  assumed  all  the  relations  of  married 
people,  with  the  honest  purpose  of  living  to- 
gether as  man  and  wife,  the  relation  would 
thereby  become  as  firmly  fixed  as  though  the 
most  rigid  formality  of  marriage  had  been 
observed  by  the  parties.  The  full  examina- 
tion which  appears  above  onght  to  be  enough 
to  satisfy  the  court  upon  a  collateral  Issue  of 
this  character  that  the  presumption  of  mar^ 
riage,  with  the  testimony  of  the  witness,  ren- 
dered her  incompetent  to  testify  against  ap- 
pellant The  testimony  of  herself,  and  as 
well  that  of  Davis,  was  manifestly  errone- 
ous, and  highly  prejudicial  to  appellant.  We 
think  the  court,  upon  a  question  of  this  kind, 
it  being  addressed  to  the  court  entirely,  to  de- 
termine as  a  mixed  question  of  law  and  fact 
should  be  governed  by  Its  decision  under  the 
rule  of  reasonable  doubt — that  is,  the  fact  of 
marriage — and  therefore  the  competency  of 
the  evidence  shonid  appear  beyond  all  reason- 
able doubt 

We  believe  the  following  extract  from  the 
printed  argument  of  counsel  for  the  govern- 
ment Is  applicable:  "In  case  of  Casat  v. 
State,  40  Ark.  517,  where  a  witness  swore  be 
was  present  at  the  killing  of  Barnes,  and  that 
as  Casat  walked  past  him,  after  the  deed  was 
done,  be  remarked:  'There  was  one  more 
man  to  die  yet'  The  objection  to  the  testimo- 
ny of  this  witness  was  it  was  allowed  in  re- 
buttal, where  it  should  have  been  offered  In 
chief.  The  Supreme  Court  said :  'In  the  or- 
der of  the  production  of  evidence,  the  courts 
are  invested  with  a  large  discretion.  We  shall 
not  find  fault  with  them  In  this  respect,  so 
long  as  they  admit  none  but  legal  evidence  and 
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exclude  only  that  which  Is  Incompetent'  •*  It 
Is  to  be  noted  that  the  government  had  but 
one  eyewitness  to  the  shooting  who  positively 
swore  that  the  appellant  shot  deceased,  and 
this  witness  was  leaving  the  scene  of  the 
tragedy,  bent  over  upon  his  horse  going  as 
fast  as  It  could  go,  while  the  defense  produced 
the  testimony  of  two  credible  witnesses  who 
were  standing  and  looking  on,  and  who  as 
positively  swore  that  appellant  did  not  fire 
the  shots  that  killed  Dillard  Wright.  Why 
Alice  Harjo  was  not  offered  In  chief  Is  not  ex- 
plained. If  she  was  competent,  her  testimony 
was  of  the  utmost  Importance  to  the  govern- 
ment, for  without  It  the  Jury  could  have,  and 
probably  would  have,  acquitted  appellant  of 
the  crime  of  murder.  It  therefore  behooves 
the  court  to  carefully  consider  the  rights  of 
the  accused  in  passing  on  this  question.  No 
argument  of  convenience  or  supposed  mis- 
carriage of  Justice  should  in  the  least  affect 
the  conclusion  to  be  reached.  If  there  should 
be  in  the  mind  of  the  court  any  reasonable 
doubt  as  to  the  competency  of  this  evidence, 
it  Bhould  be  resolved  In  favor  of  the  one  whose 
life,  or  liberty  during  life.  Is  in  the  balance. 

The  remaining  error,  that  the  venue  of  the 
crime  was  not  proven,  disappears,  when  an  ex- 
amination sufficiently  shows  proof  of  venue. 

The  Judgment  la  reversed,  and  cause  t«- 
manded  for  retrial. 

GILL,  a  J.,  and  CLAYTON  and  TOWN- 
SEND,  JJ„  concur. 


PILGRIM  T.  McINTOSH  et  aL 

(Court  of  Appeals  of  Indian  Territory.    Sept. 
26,  1907.) 

1.  GUABDiAR  Ann  Ward— Lease— Validity. 

A  lease  by  a  natural  guardian  who  has  not 
■nbmltted  herself  and  her  actions  to  a  court 
having  jurisdiction,  nor  executed  a  bond,  nor 
procured  an  order  to  lease,  is  void. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Guardian  and  Ward,  8  194.] 

2.  Action— Lbqai.  ob  Eqitiiablb— Chanqk  of 
Fork. 

Where  a  complaint  in  a  suit  in  equity  did 
not  set  forth  a  cause  of  action  at  law,  nor  any 
ground  for  relief  in  equity,  defendant  could  not 
set  up  in  his  answer  a  le^al  defense  or  cause 
of  action,  since  MansL  Dig.  g  4928,  prescrib- 
ing the  methods  a  defendant  must  pursue  to 
have  a  cause  of  action  changed  from  equity  to 
law,  provides  no  method  by  which  such  a  cause 
might  be  transferred  to  the  law  side  of  the 
docket 

Appeal  from  the  United  States  Court  for 
the  Western  District  of  the  Indian  Territory ; 
before  Justice  Louis  Sulzbacher,  September 
27,  1906. 

Suit  by  Robert  Pilgrim  against  Jackson 
Mcintosh,  as  guardian,  and  another,  as  Unit- 
ed States  Indian  agent  From  a  decree  dis- 
missing the  bill,  and  for  costs  and  damages, 
plaintiff  appeals.  Reversed,  and  remanded 
with  directions. 


Watklns  &  Bnrllngame,  for  appellant  W. 
S.  Wolfenberger,  for  appellees. 

GLATTON,  J.  This  Is  an  action  In  equity, 
brought  by  the  appellant  to  enjoin  the  appel- 
lees, John  Mcintosh,  as  guardian,  and  Dana 
H.  Keisey,  as  United  States  Indian  agent 
from  Interfering  with  the  plaintiff  and  his 
iwssesslon  of  the  lands  named  In  the  com- 
plaint and  enjoining  and  restraining  them, 
their  agents  and  attorneys,  from  dispossess- 
ing the  plaintiff  of  said  lands  and  of  the 
crops  thereon  grown.  The  defendant  Jack- 
son Mcintosh,  is  the  father  of  the  minors 
whom  he  represents  In  the  case  as  guardian, 
duly  appointed  by  the  proper  court  on  Marcb 
7,  1906.  Prior  to  December  22,  1902,  he  (Mc- 
intosh) had  been  convicted  of  a  crime  and 
sentenced  to  the  penitentiary  at  Fort  Leaven- 
worth, Kan.,  where  he  was  confined  at  the 
time  the  lease  heretofore  mentioned  was  exe- 
cuted. His  wife,  Susie  Mcintosh,  now  Ford, 
brought  suit  against  him  for  divorce  upon 
constructive  service.  No  ■  copy  of  the  com- 
plaint was  served  on  the  warden  of  the  pen- 
itentiary, or  any  other  personal  service  had. 
The  suit  terminated  in  a  decree  for  a  divorce, 
with  an  order  awarding  the  custody  of  the 
children,  now  def«idantB,  Mcintosh's  wards, 
to  her.  The  lands  over  which  this  suit  has 
arisen  are  the  allotments  of  these  children. 
Mrs.  Mcintosh,  after  the  decree  of  divorce, 
and  before  the  execution  of  the  lease,  mar- 
ried one  Henry  Ford,  and,  assuming  to  be  tb« 
natural  guardian  of  the  children,  and  by  vir- 
tue thereof,  executed  to  the  plaintiff  a  flve- 
year  Improvement  lease  on  the  premisea  of 
the  minors.  She  had  not  at  that  time,  nor 
has  she  yet  submitted  her  gnardianshlp  to 
the  conrts.  She  has  neither  petitioned  the 
court  for  leave  to  lease,  nor  has  she  obtained 
any  order  to  lease.  She  has  filed  no  bond,  as 
required  by  law,  nor  has  she  submitted  her 
lease  forHhe  approval  of  any  tribunal  having 
authority  to  do  so.  There  was  an  answer 
and  cross-bill  filed.  The  appellant  plaintiff 
below,  contends  that  under  the  foregoing  facts 
Mrs.  Ford  was  the  natural  guardian  of  the 
children  during  the  time  her  first  husband 
was  serving  his  sentence  in  the  poiltentiaty, 
at  which  time  the  lease  was  executed ;  that 
being  a  married  woman  did  not  affect  her 
rights  as  guardian;  and  that  as  such  natural 
guardian  she  was  empowered  by  law  to  ex- 
ecute the  lease,  and  that  the  execution  of  It, 
as  such  guardian,  without  bond  or  order  or 
confirmation  of  the  court  was  legal  and  con- 
veyed a  leasehold  estate  to  plaintiff.  The 
court  below,  taking  a  different  view  of  the 
case,  dissolved  the  temporary  injunction  that 
It  had  theretofore  granted,  dismissed  the 
bill,  and  entered  a  decree  on  the  injunction 
for  costs,  and  $450  damages. 

If  It  be  conceded  that  a  married  woman 
may  lawfully  act  as  a  guardian,  and  that  the 
fact  that  her  husband,  the  father  of  the  chil- 
dren, being  In  a  ijenitentlary  at  the  time  serv- 
ing a  sentence,  conferred  upon  her,  for  tike 
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time  l>elng,  tbe  position  of  a  natural  guardian 
to  tbelr  cblldren,  giving  to  her  all  legal  rights 
of  that  position,  yet,  unless  she  submit  her- 
self and  her  actions  to  a  court  bavlng  Juris- 
diction, and  execute  bond,  if  so  ordere^  and 
procure  an  order  to  lease,  and  wtien  executed 
have  tbe  same  confirmed,  the  lease  is  void. 
In  tbe  case  of  Indian  Land  &  Trust  Co.  v. 
Shoenfelt,  5  Ind.  T.  41,  79  S.  W.  134,  we  have 
so  held.  The  point  here  Involved  was  in  that 
case  squarely  presented  and  decided  by  us. 
In  that  case  we  held  that  "the  land  having 
been  leased  by  tbe  natural  guardian  without 
any  direction  or  order  of  the  court  having 
been  asked  for  or  granted,  and  no  conflnua- 
tion  or  ratification  of  the  act  of  the  guardian 
having  been  had  by  the  court,  the  lease  is 
void  and  was  not  obtained  in  conformity 
with  law."  On  appeal  from  this  court  to 
the  circuit  court  of  the  Eighth  circuit  that 
case  was  reversed,  not  on  the  ground,  how- 
ever, that  the  point  of  law  here  raised  was 
error,  but  because  in  that  case  there  was  a 
general  demurrer  to  the  complaint  filed,  and 
tbe  Circuit  Court  of  Appeals  held  that  it 
ought  to  have  been  sustained  on  the  ground 
that  the  complaint  stated  no  grounds  of  equi- 
ty Jurisdiction,  that  tbe  remedy  was  at  law 
if  at  all,  and  ordered  the  complaint  dismiss- 
ed without  prejudice  to  an  action  at  law.  As 
stated,  the  complaint  In  that  case  is  identical 
with  this,  but  in  that  case  there  was  a  de- 
murrer filed  and  no  answer.  In  this  case 
there  was  no  demurrer  filed,  but  there  was 
an  answer  and  cross-bill.  The  answer  admit- 
ted the  defendant,  Mcintosh,  was  the  father 
of  the  minora  and  their  appointed  guardian, 
and  that  they  were  tbe  owners  of  tbe  land, 
and  denied  that  plaintiff  was  entitled  t6  the 
premises,,  or  that  defendants  were  indebted 
to  him.  The  cross-bill  is  as  follows:  "De- 
fendant for  his  cross-bill  states  the  facts  to 
be  that  all  of  said  Improvements  were  made 
by  plaintiff  for  the  sole  purpose  of  protecting 
and  shielding  his  property  and  at  his  own 
expense,  and  for  the  protection  of  his  prop- 
erty and  bis  family.  Defendant  states  that 
plaintiff  is  Indebted  to  the  estate  of  said  mi- 
nors in  the  full  sum  of  $2,400,  and  for  four 
years'  rent,  for  200  acres  of  land  at  $3  per 
acre,  and  the  further  sum  of  $240  for  120 
acres  at  50  cents  per  acre.  Defendant  as 
guardian  of  tbe  minor  heirs  aforesaid  states 
that  Robert  Pilgrim  Is  a  noncltlzen,  and  is 
holding  said  land  without  right,  to  the  dam- 
age of  the  aforesaid  minors  In  tbe  full  and 
Just  sum  of  $2,040,  for  which  the  defendant 
asks  Judgment ;  that  the  defendant  as  guard- 
Ian  as  aforesaid  may  be  put  In  peaceable  pos- 
session of  said_  land  so  described  In  plain- 
tiff's complaint,  for  all  costs  and  for  all  other 
and  further  relief  as  may  seem  right  In  tbe 
premises." 

It  will  be  observed  that  the  answer  and 
cross-bill  present  no  ground  for  equitable  re- 
lief ;  and  therefore  as  neither  the  complaint, 
answer,  nor  cross-bill  present  any  equity  to 
be  administered  by  the  court,  it  is,  sb  a  court 


of  equity,  without  Jurisdiction,  unless  Its 
jurisdiction  is  saved  by  the  statute.  The 
sections  of  Mansfield's  Digest  relating  to  this 
matter  are  as  follows: 

"Sec.  4925.  An  error  of  the  plaintiff  as  to 
the  kind  of  proceedings  adopted  shall  not 
cause  the  abatement  or  dismissal  of  tbe  ac- 
tion, but  merely  a  change  Into  the  proper  pro- 
ceedings by  an  amendment  In  the  pleadings 
and  a  transfer  of  the  action  to  the  proper 
docket. 

"Sec.  4926.  Tbe  error  mentioned  In  the  last 
section  may  be  corrected  by  the  plaintiff 
without  motion  at  any  time  before  the  de- 
fendant has  answered,  or  afterward,  on  mo- 
tion in  court."- 

"Sec.  4928.  The  defendant  shall  be  entitled 
to  have  the  correction  made  in  the  following 
cases:  First  When  the  action  has  been  com- 
menced by  equitable  proceedings  tbe  defend- 
ant, by  motion  made  at  the  time  of  filing  bis 
answer,  may  have  them  changed'Into  proceed- 
ings at  law  when  it  appears  that,  by  the  pro- 
visions of  section  4919,  the  plaintiff  should 
have  adopted  proceedings  at  law,  unless  his 
answer  presents  an  equitable  defense." 

Sections  4925  and  4926  provide  the  method 
the  plaintiff  may  adopt  when  he  has  errone- 
ously brought  his  suit  at  law  or  In  equity.  In 
this  case  be  did  not  erroneously  bring  his  suit 
In  equity.  If  be  bad  any  cause  of  action  at 
all,  it  was  an  equitable  one.  It  was  an  injunc- 
tion that  he  sought,  restraining  the  defendant 
from  a  contemplated  wrong.  And  his  com- 
plaint stated  no  action  at  law,  because  the 
wrongful  act  had  not  yet  been  done.  No 
damages  had  yet  been  sustained.  His  action 
at  law  was  not  ripe.  It  did  not  exist,  and 
possibly  never  would.  And  therefore,  the 
complaint  stating  neither  an  equitable  nor  a 
legal  cause  of  action,  it  could  not  on  mo- 
tion of  tbe  plaintiff  be  changed  to  the  law 
side  of  the  docket,  or  be  proceeded  with  In 
equity.  Tbe  complaint  presents  no  facts  to 
sustain  either  a  decree  In  equity  or  a  judg- 
ment at  law.  Section  4928  prescribes  the 
grounds,  as  well  as  the  methods,  to  be  pur- 
sued, when  the  defendant  may  be  entitled  to 
have  a  cause  of  action  changed  from  equity 
to  law,  or  from  law  to  equity ;  and  by  a 
careful  reading  of  the  section  it  will  be  ob- 
served tbat  the  defendant  can  have  a  change 
from  equity  to  law  only  when  the  action  has 
been  commenced  by  equitable  proceedings, 
when  it  appears  that  tbe  plaintiff  should 
have  adopted  proceedings  at  law,  and  not 
then  if  his  answer  presents  an  equitable  de- 
fense. There  Is  no  provision  of  tbe  statute 
that  gives  tbe  defendant  the  right  to  inter- 
pose a  legal  defense  and  have  it  removed  to 
equity,  because  equity  having  obtained  Juris- 
diction will  reach  out  and  settle  all  of  tbe 
controversy,  equitable  or  legal,  presented  by 
the  pleadings;  and  In  a  case  where  tbe  ac- 
tion is  brought  in  equity  without  setting  up 
any  legal  cause  of  action,  and  there  Is  no 
equity  in  his  bill,  the  defendant  cannot  set 
up  in  his  answer  or  cross-bill  simply  a  legal 
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defenae  or  cause  of  action,  becanse  the  stat- 
ute provides  no  method  by  which  snch  a  case 
may  be  transferred  to  the  law  side  of  the 
docket,  and  If  tried  In  equity  the  plaintiff 
would  be  deprived  of  his  right  of  trial  by  Ju- 
ry In  a  case  presenting  only  a  legal  cause  of 
action.  It  would  be  otherwise  if  there  were 
equities  In  the  bill. 

Therefore,  as  the  court  of  equity  has  ob- 
tained no  Jurisdiction  by  the  averments  of 
the  complaint,  or  of  the  answer  and  cross- 
bill, and  as  there  are  no  legal  methods  where- 
by the  legal  grounds  set  up  in  the  cross-bill 
can  be  changed  to  the  law  side  of  the  docliet, 
we  thinl:,  following  the  decision  of  the  Cir- 
cuit Court  of  Appeals  for  tbe  Eighth  circuit 
in  the  case  of  Indian  Land  &  Trust  Co.,  su- 
pra., both  the  complaint  and  oross-blll  should 
hare  been  dismissed,  without  prejudice  to  an 
action  at  law. 

Reversed  and  remanded,  with  directions  to 
the  court  below  to  dismiss  the  complaint  and 
cross-bill  without  prejudice. 

GILL,  C.  J.,  and  TOWNSEND  and  LAW- 
RENCE, JJ.,  concur. 


MILBY  &.  DOW  COAL  ic  MINING  CO.  v. 

BALLA. 
(Court  of  Appeals  of  Indian  Territory.    Sept. 

26,  1907.) 

1.  Master  anu  Skbvant— Injubt  to  Sxbvant 
—Assumption  of  Risk. 

Where  a  mule  driver  in  a  mine  was  injnred 
by  tbe  mule  taking  friglit  at  a  curtain  in  the 
passageway,  he  cannot  recover  from  his  employ- 
er, the  mule  having  taken  fright  at  the  same 
object  a  few  hours  before  while  t>eing  driven  by 
tbe  same  driver,  thougti  the  pit  boss  after  the 
first  occurrence  induced  the  driver  to  return  to 
work,  assuring  him  the  mule  was  only  fright- 
ened, and  that  it  was  gentle  and  could  again  be 
worked. 

[Ed.  Note. — ^For  cases  in  point,  tee  Cent  Dig. 
vol.  34,   Master  and  Servant,  ti  574-600.] 

2.  Saub— Masteb's  Duty. 

The  master  is  required  to  use  ordinary  care 
to  provide  a  reasonably  safe  place  and  appli- 
ances for  work,  and  the  servant  to  exercise  like 
care  in  using  tbe  place  and  appliances,  and,  if 
he  becomes  informed  of  anv  defects  therein,  not 
known  by  the  master,  ana  continues  then  and 
is  injured,  he  cannot  recover. 

SEM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  S4,  Master  and  Servant,  {{  574-600.] 

Appeal  from  the  United  States  Court  for 
the  Central  District  of  the  Indian  Territory; 
before  Justice  T.  G.  Humphrey,  October  80, 
11)05. 

Action  by  John  Baila  against  the  Mllby  & 
Dow  Coal  &  Mining  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded,  with  directions  to  dis- 
miss. 

F.  H.  Kellogg  and  Campbell  &  Wright,  for 
appellant     Harley  &  Lewis,  for  appellee. 

LAWRENCE,  J.  December  6,  1001,  api>el- 
lant  w!is  operating  a  coal  mine,  and  appellee 
was  tliere  employed  as  a  coal  digger,  and 


occasionally  drove  the  mine  mules  In  hauling 
out  loaded  cars,  and  returning  the  empties. 
On  this  day,  by  request  of  tbe  pit  boss,  ap- 
pellee took  the  place  of  a  driver,  and  was 
furnished  a  mule  that  bad  been  used  In  the 
mine  a  few  we^s,  and  was  not  well  broken 
to  the  work,  and  the  proof  shows  was  hard 
to  handle,  and  scary.    This  quality  was  un- 
known to  appellee  when  he  started  to  drive  In 
the  morning.     He  hauled  out  a  number  of  load- 
ed cars  and  returned  with  empties  without 
serious  difficulty,  until  about  the  noon  hour, 
when,  passing  out  with  a  loaded  car,  the  mule 
became  frightened  at  a  curtain  which  bung  In 
tbe  entry  from  the  roof  to  the  hoor,  and  was 
placed  there  to  change  tbe  course  of  the  air 
current   In  tbe  mine.     It  plunged,   kicked, 
turned,  and  finally  broke  the  *^11  chain," 
which  fastened  It  tq  the  car,  and  ran  out  of 
the  mine  into  the  open.     Tbe  appellee  fol- 
lowed, with  his  dinner  pall,  and  Informed  the 
pit  boss  that  he  would  not  longer  drive  the 
mule,  stating  that  it  was  scary,  dangerous, 
and  would  again  run  away.    The  pit  boss 
replied  that  tbe  mule  was  only  frightened, 
that  It  was  gentle  and  could  again  be  worked, 
and  asked  tbe  appellee  to  take  it  back  to  tbe 
mine,    bitch    it    up,    and    finish    the    day's 
work.     Appellee  did  so,  under  protest,  and 
relying  upon  the  opinion  of  tbe  pit  l)oss  as  to 
the  safety  of  tbe  undertaking.     He  contin- 
ued the  work,  hauling  out  a  number  of  loaded 
cars,  when  be  again  came  near  tbe  curtain  at 
which  tbe  animal  frightened  in  the  forenoon. 
Appellee  Was  in  bis  proper  place  for  driving, 
on  the  right  side  of  the  load,  near  the  front 
wheel,  with  a  "spragger" — a  stick  to  check 
the  movement  of  the  car — when  the  mule  sud- 
denly turned,  plunged,  and  kicked  In  Its  ef- 
forts to  break  loose  from  the  car.     In  it» 
struggles  tbe  "tall  chain"  caught  appellee, 
violently  threw  him  to  tbe  ground,  and  the 
loaded  car  was  pulled  over  and  upon   btm, 
whereby  both  his  legs  were  broken,  and  other 
wounds  and  bruises  were  received  upon  his 
body.      Five  months  thereafter  bis  right  leg 
was  amputated  below  the  knee   because  of 
tbis  Injury.    He  was  confined  to  his  bed  six 
months,   and  was  in  the   hospital    for   nine 
months.     Afterward    he    got    work    In    the 
blacksmith    shop,    repairing   pit    cars,    and 
earned   $2,231^   P^i"  day.     Appellant   denied 
specifically  the  statements  of  appellee,    and 
set  up  the  afl9rmative  defense  of  contribu- 
tory negligence,  and  that  at  the  time  of  the 
alleged  injury  appellee  had  full  knowledge 
of  tbe  character  of  the  mule,  and  therefore 
he  assumed  all  risk  incident  to  tbe  work  In 
which  be  was  then  engaged.     There  Is  not 
any  material  dispute  as  to  the  facts  as  above 
alleged.    The  age  of  appellee  was  shown  to 
be  24  years,  his  business  a  coal  digger,   at 
which   be  earned   from    $3.25   to   $3.50    per 
day,   and  bis   life  expectancy   was    39    and 
<»/ioo  years.    At  the  close  of  the  evidence, 
appellant  requested  the  court  to  Instruct  the 
Jury  to  return  a  verdict  for  the  appellant 
This  tbe  court  refused.    The  appellant  fol- 
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lowed  with  a  nnmber  of  other  requests  of 
the  court  to  Instruct,  which  were  also  refused. 
The  CO  art,  upon  Its  motion,  gare  some  in- 
structions to  the  Jury.  The  Jury  returned  a 
verdict  In  favor  of  the  appellee  for  $12,000. 
A  motion  for  new  trial  was  filed  by  appel- 
lant, which  was  overniled,  and  Judgment  ren- 
dered on  the  verdict 

Appellant  has  appealed,  and  assigns  over 
80  grounds  of  error.  We  deem  it  only  neces- 
sary to  consider  the  one  refused  by  the  court 
to  Instruct  the  Jury  to  return  a  verdict  for 
the  defendant.  The  pivotal  .question  pre- 
sented by  the  record  is  whether  or  not  the  ap- 
pellee, when  be  returned  to  worit  with  the 
mule  after  Its  plunging,  kicking,  turning  and 
breaking  from  the  loaded  car,  in  the  forenoon, 
and  running  out  of  the  mine  into  the  open,  as- 
sumed the  risk  of  using  it  afterward.  It  is 
a  clear  and  well-settled  legal  proposition 
that  a  servant  cannot,  recover  of  the  master 
for  personal  Injury  suffered  while  engaged 
In  the  master's  employ,  where  the  injury 
may  be  attributed  to  the  negligence  of  the 
servant,  or  where  the  facta  and  circumstances 
clearly  show  that  the  injury  was  the  re- 
sult of  the  assumption  of  the  risk  of  danger 
apparent  at  the  time  to  the  servant,  or  which, 
from  the  nature  of  the  employment,  he 
should  have  known  by  the  exercise  of  reason- 
able care.  The  distinction  between  contribu- 
tory negligence  and  assumed  risk  Is  not  made 
clear  by  the  books.  It  is  said  that  they  may, 
and  sometimes  do,  rise  oat  of  the  same  facts, 
as  when  the  danger  Is  not  only  known  or  ob- 
vious, but  Injury  therefrom  so  imminent  that 
no  person  of  ordinary  prudence  would  as- 
sume the  risk.  Chicago  O.  W.  R.  R.  Co.  v. 
Grotty,  141  Fed.  918,  78  C.  &  A.  147,  4  L. 
R.  A.  (N.  8.)  832;  St.  Louis  Cordage  Co.  v. 
Miller.  126  Fed.  498,  61  C.  C.  A.  477,  63  L.  R. 
A.  651 ;  Bradburn  v.  Wabash  R.  R.  Co.,  134 
Mich.  573.  96  N.  W.  929.  He  knew  better 
than  any  other  person  could  know,  after  bis 
experience  in  the  forenoon,  that  the  animal 
was  unsafe — ^In  his  own  language,  "danger- 
ous"— and  yet  he  voluntarily  again  hitched 
the  mule  to  the  loaded  car,  and  undertook 
to  drive  her  near  the  curtain  that  had  caused 
her,  within  three  hours  before,  to  plunge,  kick, 
turn,  break  the  "toil  chain"  and  harness, 
and  flee  from  the  mine,  while  he  was  driving 
and  trying  to  manage  her.  This  last  effort 
resulted  unfortunately  for  him.  It  cannot  be 
said  from  the  evidence  that  he  was  guilty  of 
negligence  on  his  part  In  handling  the  ani- 
mal. He  alone  could  tell  the  facts.  He  has 
described  how  he  was  driving,  and  it  ap- 
pears he  was,  at  the  time  of  the  Injury,  in 
his  proper  place  In  the  performance  of  the 
work,  and  was  carefully  handling  the  car  and 
driving.  True,  he  came  to  the  same  "scare- 
crow" that  caused  the  previous  runaway,  but 
there  is  nothing  to  show  that  his  work  and 
duty  did  not  require  him  to  be  there.  In 
short,  he  took  the  risk — the  chances — of  an- 
other similar  occurrence,  and  an  ordinarily 
sensible  man  might  well  expect  It     It  did 


occnr,  with  the  difference  that  he  was  unable 
to  escape  being  caught  in  the  "tall  chain" 
and  by  the  overturned  loaded  coal  'car.  There 
could  not  be  a  clearer  case  of  assumed  risk. 

It  is  likewise  clear  that  the  appellee  does 
not  come  within  any  of  the  exceptions  to 
assumed  risk,  one  of  which  is  where  the 
servant,  knowing  of  the  existence  of  the  de- 
fect, complains  of  it  to  the  master,  who 
promises  to  right  it  In  reliance  of  such 
promises,  the  servant  may  Justify  the  con- 
tinued use  of  the  defective  article,  thing,  ma- 
chinery, or  animal,  until  a  reasonable  time 
shall  have  passed  for  such  r^alr,  without 
being  charged  with  assumption  of  the  risk. 
Purcel  M.  &  B.  Co.  v.  Kirkland,  2  Ind.  T. 
109,  47  8.  W.  811;  Railroad  Co.  v.  Wood- 
worth,  1  Ind.  T.  20,  85  8.  W.  23a  The  other 
exception  is,  where  the  servant  receives  an 
assurance  from  the  master  that  a  particular 
tool  or  appliance  Is  safe,  be  may  rely  upon 
such  assurance.  If  it  appear  that  the  master 
had  the  greater  knowledge  or  means  of 
knowledge  concerning  them,  and  thus  con- 
tinue In  the  master's  employment  unless  be, 
the  servant  knew,  or  by  the  exercise  of  ordi- 
nary care  for  his  own  safety  must  neces- 
sarily have  known,  of  the  defects  and  of  the 
danger  Incident  to  the  use  of  such  tool  or  ap- 
pllanc&  Under  such  conditions  it  will  not 
excuse  the  servant  and  relieve  him  from  the 
liability  of  assumed  risk.  1  Labatt  on  Master 
&  Servant,  1272.  We  are  of  the  opinion  that 
the  appellee  has  failed  to  bring  himself  with- 
in either  of  these  exceptions.  He  was  24 
years  of  age  when  injured,  and  was  an  ex- 
perienced coal  miner  and  mule  driver. 

In  the  case  of  St.  Louis  Cordage  Co.  v. 
Miller,  126  Fed.  499,  61  C.  C.  A.  477,  63  L. 
R.  A.  651,  a  young  woman  of  20  was  held  to 
be  of  mature  years  and  subject  to  the  role 
of  assumed  risk.  Likewise,  In  the  same  cir- 
cuit It  was  held  by  the  Circuit  Court  of 
Appeals  in  Haas  v.  Batch,  66  Fed.  984,  6  C. 
C.  A.  201,  that  when  the  employ^  is  of 
mature  years,  and  ordinary  Intelligence,  and 
has  equal  knowledge  with  the  master  of  the 
risk  that  may  reasonably  be  apprehended, 
the  employs  is  bound  to  exercise  his  own 
Judgment  as  to  whether  he  will  subject  him- 
self to  the  known  dangers  of  the  situation. 
In  other  words,  the  law  will  not  allow  a 
servant  to  gamble  upon  the  chances  of  get- 
ting hiurt  under  such  cimmistances,  and.  In 
case  he  loses,  compel  recovery  from  his 
master.  Showalter  T.  Fairbanks,  Morse  & 
Co.,  88  Wis.  376,  60  N.  W.  257;  1  Labatt  on 
M.  &  8.  1266;  Toomey  v.  Eureka  I.  &  P. 
Works,  89  Mich.  249,  60  N.  W.  850;  Llnch  v. 
Sagamore  Mfg.  Oo.,  143  Maa&  206,  9  N.  B. 
728;  Bradshaw's  Adm'r  y.  L.  M.  R.  Co.,  21 
S.  W.  34(3,  14  Ky.  Law  Rep.  688;  Anderson  v. 
Akeley  Lumber  Co.,  47  Minn.  128,  40  N.  W. 
664;  Ft  Worth  Iron  Works  v.  Stokes,  33 
Tex.  Civ.  App.  218,  76  8.  W.  231.  It  will 
be  found  from  an  examination  of  the  fore- 
going authorities,  and  by  reflection  on  gener- 
al principles,  that  the  relatloii  of  master 
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and  servant  does  not  make  the  master  the 
Insurer  of  the  servant's  safety.  Their  du- 
ties are  correlative.  The  master  must  use 
the  care  exercised  by  an  ordinarily  prudent 
person  under  the  same  clrcumatanoes  In  pro- 
viding the  servant  with  a  place  reasonably 
s&fe  in  which  to  work,  and  applianies  and 
means  reasonably  safe  with  which  to  work, 
and  like  care  in  maintaining  such  place  and 
appliances.  The  servant  must  exercise  like 
care  in  using  such  place  and  such  appliances, 
and.  If  from  his  superior  opportunities  the 
servant  shall  become  informed  of  any  de- 
fects therein,  not  known  by  the  master,  and 
he  shall  see  fit  to  continue  their  use,  and 
shall  be  injured,  he  cannot  recover  from  the 
master  the  loss  suffered  because  of  such  in- 
juries. From  the  time  such  knowledge  of 
defects  comes  to  him,  be  is  can-ying  his  own 
risk  of  Injury,  unless  he  shall  be  relieved 
therefrom  by  the  promise  to  repair  the  de- 
fects. The  law  gives  no  premiums  for  neg- 
ligence. Choctaw,  O.  &  G.  R.  Co.  v.  Me- 
Dade,  191  U.  S.  68,  24  Sup.  Ct.  24,  48  L.  Ed. 
96.  It  is  clear  to  us  that  the  court  erred  in 
not  Instructing  the  jury  to  return  a  verdict 
for  defendant,  as  requested  by  the  defendant 
at  the  close  of  the  evidence. 

Another  trial  cannot  result  differently,  for 
this  opinion  is  based  upon  the  testimony  of 
the  appellee,  and  necessarily  determines  that 
appellee  has  not  a  cause  of  action  for  the 
injury  set  forth  in  his  complaint,  and,  as  any 
amendment  must  conform  to  his  testimony, 
it  follows  that  the  judgment  of  the  court  be- 
low is  reversed,  and  remanded,  with  direc- 
tions to  dismiss  the  action. 

GILL,  C.  J.,  and  TOWNSEND,  J.,  concur. 
CLAYTON,  J.,  being  disqualified,  did  not 
participate. 


W.  O.  WHITNEY  LUMBER  &  GRAIN  CO. 
V.  CRABTREE. 

(Court  of  Appeals  of  Indian  Territory.    Sept 
26,  190T.) 

1.  EfMnxr— JuBiSDicnoN— Gbounds. 

A  townsite  conmiission,  appointed  to  ap- 
praise and  schedule  property,  determined  in  a 
contest  filed  before  it  that  C.  was  entitled  to 
a  lot ;  and  the  Commissioner  of  Indian  Affairs 
affirmed  such  decision.  Held,  that  in  a  subse- 
quent ejectment  suit  by  C,  there  being  no  alle- 
gation of  any  fraud  or  mistake  of  law  on  the 
Ijart  of  the  townsite  committee  or  the  Com- 
missioner of  Indian  Affairs,  there  was  no  ground 
for  transfer  of  the  case  to  the  equity  docket. 

2.  Indians  —  Lanos  —  Townsites   —  Ik- 
pbovements. 

Act  Cong.  June  28,  1898,  c.  517,  30  Stat. 
495,  known  as  the  "Curtis  Bill,"  providing  that 
the  owner  of  improvements  on  any  town  lot, 
other  than  fencing,  etc.,  should  have  the  right 
to  purchase  such  lot  at  one-half  of  its  ap- 
praised value,  did  not  terminate  the  interest  of 
a  Creek  Indian  in  a  town  lot,  unimproved  by 
him,  but  improved  by  one  to  whom  he  had  leas- 
ed  it. 

Appeal  from  the  United  States  Court  for 
the  Western  District  of  the  Indian  Territory; 


before  Justice  Louis  Snizbacher,  December 
20,  1906. 

Ejectment  by  Hattie  B.  Crabtiee  against 
the  W.  O.  Whitney  Lumber  &  Grain  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

On  the  20th  day  of  June,  1903,  plaintiff, 
appellee  here,  filed  her  complaint  In  ejectment 
against  the  defendant,  appellant  here,  and 
alleged  that  she  was  the  owner  and  entitled 
to  the  possession  of  lot  5,  in  block  289,  in  the 
town  of  Wagoner,  Indian  Territory;  that  she 
claims  title  by  reason  of  the  fact  that  said 
lot  was  scheduled  to  her  by  the  commission 
appointed  to  appraise  and  schedule  property 
in  the  town  of  Wagoner  under  the  act  of 
Congress  approved  March  1,  1001,  and  ap- 
proved by  the  National  Council  of  the  Creek 
Nation  on  May  25,  1901;  that  defendant  is 
in  unlawful  possession  of  said  lot,  and  has 
been  since  the  21st  day  of  April,  1900;  and 
asks  judgment  for  possession  of  the  lot  and 
for  damages.  On  the  16th  day  of  December, 
1903,  defendant  filed  answer  to  the  complaint, 
and  denies  that  plaintiff  is  the  owner  or  en- 
titled to  the  possession  of  lot  5,  in  block  289, 
in  the  town  of.  Wagoner,  Indian  Territory; 
denies  that  the  Wagoner  Townsite  Commis- 
sion scheduled  said  lot  or  property  to  plain- 
tiff; denies  being  in  unlawful  possession  of 
said  lot;  and  denies  damages.  For  farther 
answOT  defendant  states  that  he  purchased 
said  lot  5,  in  block  289,  in  the  town  of  Wag- 
oner, together  with  the  improvements  there- 
on, from  the  Wllburton  Lumber  Company,  on 
the  21st  day  of  April,  1900,  and  defendant  Is 
now  In  possession  of  said  lot,  and  has  been 
ever  since  the  date  of  said  purchase,  and  that 
after  said  purchase  defendant  made  improve- 
ments upon  said  property;  alleges  that  aft- 
er said  purchase  under  the  act  of  Congress 
approved  June  28,  1898  (Act  June  28,  1808.  c. 
517,  30  Stat  495),  the  lot  of  land  described 
was  scheduled  and  appraised  to  this  defend- 
ant by  the  Wagoner  Townsite  Commission, 
and  approved  by  the  Secretary  of  the  In- 
terior, that  some  time  in  August,  1901,  de- 
fendant was  notified  that  a  contest  had  been 
filed  against  him  for  this  lot  by  plaintiff,  and 
that  this  defendant  answered  said  contest 
and  submitted  same  to  this  townsite  commis- 
sion, consisting  of  Henry  O.  Linn,  Tony  E. 
Proctor,  and  J.  H.  Roark,  and  later  was  no- 
tified by  said  townsite  commission  that  they 
had  decided  said  contest  in  favor  of  the  de- 
fendant; admits  that  about  the  1st  of  Au- 
gust, 1902,  he  received  a  communication  from 
Hon.  J.  George  Wright,  United  States  In- 
dian inspector  for  Indian  Territory,  Inclosing 
therewith  opinion  from  A.  O.  Tonner,  Act- 
ing Oommlastoner  of  Indian  Affairs^  at  Wash- 
ington, D.  C,  affirming  an  opinion  purport- 
ing to  have  l>een  rendered  by  Tuttle  and  Alex- 
ander, in  which  they  had  decided  that  the 
plaintiff  was  the  owner  of  said  lot,  but  that 
defendant  was  not  glvoi  an  opi>ortanity  to 
appear  before  the  said  Tuttle  and  Alex- 
ander in  person  or  by  attorney.    Defendant 
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offers  to  bring  Into  court  the  money  the  plain- 
tiff has  paid  to  the  Greek  Nation,  and  tenders 
same  to  said  plaintiff,  and  prays  to  have  this 
cause  transferred  to  the  equity  docket,  that 
it  be  adjudged  and  decreed  that  plaintiff  is 
trustee  of  said  lot  for  defendant,  and  that 
plaintiff  be  required  to  convey  said  lot  to  de- 
fendant, and  be,  enjoined  and  debarred  from 
asserting  any  claim  in  and  to  said  premises 
adverse  to  this  defendant 

It  appears  from  the  record  in  this  case  that 
when  the  townslte  commission  appointed  for 
the  town  of  Wagoner,  composed  of  H.  O. 
Linn,  Tony  E.  Proctor,  and  J.  H.  Roark,  were 
apiwinted  under  the  Curtis  act,  plaintiff  made 
no  application  for  the  lot,  and  It  was  schedul- 
ed by  that  commission  to  the  defendant,  who 
claimed  to  have  purchased  the  rights  of  the 
Cherry  Valley  Lumber  Company.  When  the 
Creek  agreement  was  ratified  and  became  a 
law,  this  same  townslte  commission,  under 
authority  of  that  law,  commenced  to  appraise 
the  lota.  The  defendant  made  application 
for  this  lot,  and  the  plaintiff  also  made  ap- 
plication for  it  The  plaintiff  then  Instituted 
contest  for  the  lot,  which  was  duly  heard  be- 
fore the  townsite  commission.  Before  all  the 
testimony  was  taken,  and  before  the  case 
was  finally  decided.  Proctor  and  Roark  lost 
their  places,  and  the  townslte  commission  for 
the  Creek  Nation  was  then  composed  .of  H.  O. 
Linn,  Dwlght  Tuttle,  and  George  A.  Alex- 
ander. This  commission  then  took  up  this 
case,  and  decision  was  made  for  the  plaintiff 
by  two  of  the  commission;  a  dissenting  opin- 
ion being  filed  by  H.  C.  Linn.  These  deci- 
sions were  then  sent  to  the  Commissioner  of 
Indian  Affairs,  who  affirmed  the  majority 
opinion.  The  case  was  then  referred  to  the 
master  in  chancery,  who  took  the  testimony, 
and  on  April  28,  1906,  the  master's  report 
was  filed  in  this  case,  and  In  that  report  he 
made  the  following  findings  of  fact  and  rec- 
ommendations: 

"I  find  that  one  W.  F.  Crabtree  In  his  life 
leased  the  land  in  controversy  in  this  suit  to 
the  Wilburton  Lumber  Company  for  a  month- 
ly rental  of  $10.  I  find  that  said  land  was 
held  and  controlled  by  the  said  Crabtree  as 
a  citizen  by  blood  of  the  Creek  Nation.  I 
find  that  the  said  Wilburton  Lumber  Com- 
pany paid  rent  for  said  lot  to  the  said  W.  F. 
Crabtree  until  the  2l8t  day  of  April,  1900. 
I  find  that  on  the  21st  day  of  April,  1900, 
the  defendants  in  this  suit  purchased  from 
9.  M.  Richardson  &  Son,  who  had  previously 
purchased  from  the  Wilburton  Lumber  Com- 
pany all  the  rights  of  the  Wilburton  Lumber 
Company  aad  T.  M.  Richardson  &  Son  to  the 
lot  in  question  and  the  Improvements  then 
located  thereon.  I  find  that  from  this  date 
the  defendants  deny  that  said  Crabtree  had 
any  rights  to  the  posseselon  of  the  lot  In  con- 
troversy. I  find  that  all  the  improvements 
upon  this  lot  were  placed  there  by  the  Wil- 
burton Lumber  Company  and  the  defend- 
ants in  this  action.  I  find  that  the  Wilburton 
Lumber  Company  placed  Improvements  there 


by  permission  of  their  landlord,  the  said  W. 
F.  Crabtree,  and  had  the  right  to  remove  the 
same.  I  find  the  improvements  placed  upon 
the  lot  by  the  defendants  were  placed  there 
after  the  21&t  day  of  April,  1900,  and  after 
the  right  and  title  of  said  W.  F.  Crabtree, 
as  such  °  landlord  of  the  Wilburton  Luml)er 
.  Company,  had  been  denied  by  them.  I  find 
that  the  defendants  claimed  the  right  to  hare 
this  lot  scheduled  to  them  and  appraised  to 
them,  under  the  'Curtis  Bill,'  because  they 
owned  the  improvements  which  had  been 
placed  upon  the  lot  I  find  that  under  the 
agreement  l)etween  the  United  States  and  the 
Creek  Nation  of  Indians,  W.  F.  Crabtree,  un- 
der whom  the  plaintiff  claims,  was  entitled  to 
have  the  lot  in  controversy  scheduled  and 
appraised  to  him.  I  find  that  the  same  was 
so  scheduled  by  the  Creek  Townslte  Commis- 
sion, composed  of  Messrs.  Dwlght  Tuttle, 
George  A.  Alexander,  and  H.  C.  Linn,  a  ma- 
jority of  said  commission  holding  that  the 
plaintiff,  Hattle  B.  Crabtree,  was  entitled  to 
have  said  lot  scheduled  to  her;  that  H.  C. 
Linn,  one  of  the  commissioners,  filed  a  dis- 
senting opinion ;  and  that  the  majority  opin- 
ion of  this  commission  was  confirmed  by  the 
honorable  Commissioner  of  Indian  Affairs, 
and  so  far  as  the  record  shows  no  appeal  was 
taken  from  his  decision  to  the  honorable  Sec- 
retary of  the  Interior.  I  find  It  is  not  true,  as 
alleged  in  the  defendant's  answer,  that  the 
townslte  commission  appointed  under  the 
'Curtis  Bill'  scheduled  and  appraised  this  lot 
to  defendants.  I  find  that  both  parties  by 
their  attorneys  appeared  before  the  honorable 
townslte  commission,  consisting  of  Dwlght 
Tuttle,  George  A.  Alexander,  and  H.  C.  Linn, 
appointed  under  the  Creek  agreement  and 
both  parties  were  fully  heard  by  that  commis- 
sion. I  find  that  the  defendants  are  a  part- 
nership composed  of  W.  O.  Whitney,  H.  S. 
Whitney,  and  H.  1S.  Rounds,  doing  business 
as  the  W.  O.  Whitney  Lumber  &  Grain  Com- 
pany. I  find  that  said  lot  has  a  rental  value 
of  $10  per  month.  I  find  that,  when  the  de- 
fendants in  this  case  bought  the  improve- 
ments upon  said  lot  from  T.  M.  Richardson  ft 
Son,  the  said  T.  M.  Richardson  ft  Son  and  the 
Wilburton  Lumber  Company  had  no  right,  ti- 
tle, or  Interest  of  any  kind  In  and  to  this  lot 
simply  owned  the  Improvements  thereon,  and 
that  therefore  defendants  obtained  no  right 
or  title  whatever  to  the  lot,  or  any  right  to 
have  said  lot  scheduled  and  appraised  to 
them,  either  under  the  'Curtis  Bill'  or  under 
the  treaty  between  the  Creek  Nation  and  the 
United  States.  I  find  that  the  plaintiff  in 
this  cause  was  entitled,  under  the  treaty  be- 
tween the  Creek  Nation  and  the  United 
States,  to  have  the  lot  in  controversy  in  this 
case  scheduled  and  appraised  to  her,  and  that 
she  had  the  right  to  purchase  the  same  at 
one-half  of  the  appraised  value.  I  find  that 
she  has  paid  to  the  United  States  Indian 
agent  for  the  benefit  of  the  Creek  Nation  the 
amount  due  upon  said  lot  amounting  to  the 
sum  of  $342.60.     I  find  that  said  lot  was  sched- 
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nled  and  appraised  to  her  by  the  townslte 
commission  appointed  nnder  the  said  'Creek 
Agreement,'  and  that  same  was  approved  by 
the  honorable  Commissioner  of  Indian  Af- 
fairs; that  she  la  now  entitled  ta  the  pos- 
session of  said  lot;  that  defendantet  have 
wrongfully  withheld  possession  from  this 
plalntifF  and  those  under  whom  she  claims 
since  the  21st  day  of  April,  1900;  that  she  is 
entitled  to  recover, from  them  the  sum  of 
$10  i>er  month  from  that  date,  now  amount- 
ing to  $485,  upon  which  there  should  be  a 
credit  of  $18  taxes  upon  said  lot,  paid  by  the 
defendants,  leaving  a  balance  due  plaintiff  at 
this  time.  May  7,  1904,  the  sum  of  $467.  I 
find  that  the  Improvements  upcm.  this  lot  at 
the  present  time  are  of  the  value  of  $2,700.  I 
find  that  these  Improvements  were  placed  up- 
on this  lot  by  defendants  In  good  faith,  be- 
lieving that  they  had  the  right  to  the  posses- 
sion of  the  same.  I  find  that  under  the  law 
the  defendant  should  be  permitted  to  sell  or 
remove  the  same  upon  the  payment  to  the 
plaintiff  of  the  amount  due  her  as  herein 
found,  together  with  the  costs  of  this  action. 

"Recommendations:  I  therefore  recommend 
that  the  plaintiff,  Hattle  B.  Crabtree,  have 
Judgment  against  defendants,  W.  O.  Whitney, 
H.  S.  Whitney,  and  H.  P.  Rounds,  partners 
doing  business  as  W.  O.  Whitney  Lumber  & 
Grain  Company,  for  the  possession  of  lot  No. 
5,  In  block  No.  280,  In  the  city  of  Wagoner, 
according  to  the  plat  and  survey  of  said  town 
approved  by  the  honorable  Secretary  of  the 
Interior,  together  with  damages  In  the  sum 
of  $467  for  Its  unlawful  detention  and  the 
costs  of  this  suit  I  recommend,  upon  the 
payment  of  the  amount  found  due  the  plain- 
tiff herein,  together  with  the  costs  of  this 
suit,  that  defendants  be  given  a  reasonable 
time  within  which  to  sell  or  remove  the  im- 
provements owned  by  them  located  upon  said 
lot,  and  that  a  decree  be  entered  accordingly." 

On  the  13th  day  of  May,  1904,  defendant 
filed  11  exceptions  to  the  master's  report 
On  December  20,  1905,  the  court  rendered  a 
decree  In  this  case,  as  follows:  "Order  of 
Court  This  cause  came  on  this  day  to  be 
finally  heard  upon  the  pleadings,  proof  and 
master's  report  previously  made  and  filed 
herein,  and  upon  the  exceptions  of  the  defend- 
ants filed  thereto;  and,  the  court  having  con- 
sidered said  exceptions,  the  same  are  hereby 
overruled,  and  said  report  la  In  all  respects 
hereby  confirmed.  Whereupon  It  Is  adjudg- 
ed, ordered,  and  decreed  that  the  plaintiff 
recover  of  and  from  the  defendants  the  pos- 
session of  lot  6,  In  block  289,  in  the  city  of 
Wagoner,  according  to  the  plat  and  survey  of 
said  town,  approved  by  the  honorable  Secre- 
tary of  the  Interior,  and  that  she  shall  fur- 
ther recover  for  the  unlawful  detention  of 
said  lot  the  sum  of  $662  together  with  the 
costs  of  this  suit;  that  the  defendants  are 
given  60  days  from  the  date  of  this  Judg- 
ment within  which  to  sell  or  remove  the  im- 
provements owned  by  them  located  upon  said 
lot    Louis  SuJzbacher,  Judge." 


To  which  the  defendants  excepted,  and 
prayed  an  appeal  to  this  court,  which  was 
granted. 

B.  L.  Moore,  for  appellant  William  T. 
Hutchlngs  and  Murpbey  &  German,  for  tfi- 
pellee. 

TOWNSBND,  jr.  (after  stating  the  facts  as 
above).  Appellant  has  filed  17  asslgnmeati 
of  error,  as  follows: 

"(1)  The  United  States  court  for  the  West- 
em  district  of  the  Indian  Territory,  at  Wag- 
oner, erred  In  ova*rullng  appellant's  excep- 
tions to  master's  report 

.**(2)  The  United  States  court  for  the  West- 
em  district  of  the  Indian  Territory,  at  Wag- 
oner, erred  in  confirming  the  report  of  the 
master  In  all  respects. 

"(3)  The  United  States  court  for  the  West- 
em  district  of  the  Indian  Territory,  at  Wag- 
oner, erred  In  rendering  Judgment  against 
appellants  for  the  possession  of  lot  6,  in 
block  289,  in  the  city  of  Wagoner,  in  favor 
of  appellee. 

"(4)  The  United  States  court  for  the  West- 
ern district  of  the  Indian  Territory,  at  Wag- 
oner, erred  in  rendering  Judgment  against 
appellants  for  the  sum  of  $662  in  favor  of  ap- 
pellee for  the  detention  of  said  lot  S. 

*'  (5)  The  United  States  court  for  the  West- 
em  district  of  the  Indian  Territory,  at  Wag- 
oner, erred  In  rendering  Judgment  against 
appellants  in  favor  of  appellee  for  costs. 

"(6)  The  United  States  court  for  the  West- 
em  district  of  the  Indian  Territory,  at  Wag- 
oner, erred  in  ordering  appellants  to  sell  or 
remove  the  Improvements  owned  by  them 
located  on  said  lot  5. 

"(7)  ♦  •  ♦  The  master  erred  in  finding 
that  the  said  Wllburton  Lumber  Company 
paid  rent  for  said  lot  to  the  said  W.  F.  Crab- 
tree  until  the  21st  day  of  April,  1900. 

"(8)  The  master  erred  In  finding  the  de- 
fendants placed  the  Improvements  upon  said 
lot  after  they  had  denied  the  right  and  title 
of  W.  F.  Crabtree,  but  allege  the  facta  to  be 
that  they  erected  an  office  building  upon  said 
lot  in  May,  1900,  and  some  other  Improve- 
ments f <)ur  or  five  months  before  they  had  re- 
ceived any  Information  whatever  from  the 
said  W.  F.  Crabtree,  or  any  one  claiming  nn- 
der him,  that  he  or  they  bad  any  interest 
whatever  in  or  to  said  lot 

"(9)  The  master  erred  in  finding  that  de- 
fendants claimed  the  right  to  have  this  lot 
scheduled  and  appraised  to  them  under  the 
Curtis  bill  because  they  owned  the  Improve- 
ments which  had  been  placed  on  said  lot; 
but  the  defendants  allege  the  facts  to  be  that 
they  claimed  the  right  to  have  said  lot 
scheduled  and  appraised  to  them  under  the 
Curtis  bin  because  permanent  and  lasting 
improvements  had  been  erected  on  said  lot 
by  Wllburton  Lumber  Company,  througli 
whom  defendants  claimed  title  to  said  lot 
and  improvements,  prior  to  June  28, 1888. 

"(10)  Tbe  master  erred  in  finding  that,  ua- 
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der  tbe  aKreement  between  the  United  States 
and  the  Creek  Nation  of  Indians,  W.  P.  Crab- 
tree,  under  whom  the  plaintlffclatms,  was  en- 
titled to  have  tbe  lot  in  controversy  scbed- 
nled  and  appraised  to  ber,  for  the  reason 
defendants  had  rightful  possession  of  said 
lot  under  the  Curtis  bill,  at  the  time  said 
agreement  between  the  United  States  and 
Creelc  Nation  became  a  law.  Therefore,  be^ 
ing  in  rightful  possession  at  the  time  said 
agreement  was  made,  by  reason  of  being  tbe 
owners  of  permanent  and  lasting  improre- 
ments,  which  were  erected  on  said  lot  prior 
to  June  28,  1898,  they  are  entitled  to  said 
lot  under  the  aforesaid  agreement. 

"(11)  The  master  erred  In  finding  it  is  not 
true,  as  alleged  in  defendants'  answer,  that 
the  townslte  commission  appointed  under  the 
Curtis  bill  scheduled  and  appraised  this  lot 
to  defendants,  for  the  reason  the  record 
shows  said  lot  was  scheduled  to  defendants 
by  the  townslte  commission  consisting  of  H. 
C  Linn,  James  H.  Roarlc,  and  Tony  Proctor. 

"(12)  The  master  erred  in  finding  that 
both  parties  by  their  attorneys  appeared  be- 
fore tbe  townslte  commission,  consisting  of 
Dwight  Tuttle.  George  A.  Alexander,  and  H. 
C  Linn,  appointed  under  tbe  Creelc  agree- 
ment, and  both  parties  were  fully  heard  by 
that  commission;  but  the  defendants  allege 
the  facts  to  be  that  said  lot  had  already  been 
scheduled  and  appraised  to  defendants  by 
the  original  townslte  commission,  consisting 
of  H.  C.  Linn,  James  H.  Roark,  and  Tony 
Proctor,  and  the  attorney  referred  to  by  said 
master  was  paid  ott  and  discharged,  and,  if 
said  attorney  appeared  before  the  townslte 
commission  consisting  of  Dwight  Tuttle, 
George  A.  Alexander,  and  H.  O.  Linn,  it  was 
without  tbe  authority  or  knowledge  of  tbe 
defendants. 

"(13)  The  master  erred  in  finding  that  tbe 
Wllburton  Lumber  Company  and  T.  M.  Rich- 
ardson &  Son,  from  whom  the  defendants 
purchased  improvements  and  lot,  had  no 
right,  title,  or  interest  of  any  kind  in  and 
to  this  lot,  and  therefore  defendants  ob- 
tained no  right  or  title  whatever  to  the  lot, 
or  any  right  to  have  the  said  lot  scheduled 
and  appraised  to  them,  either  under  the 
Curtis  bill,  or  under  the  treaty  between  the 
Creek  Nation  and  the  United  States,  for  the 
reason  permanent  and  lasting  improvements 
were  erected  on  said  lot  by  Wllburton  Lum- 
ber Company,  through  whom  T.  M.  Richard- 
son &  Son  and  appellants  claim  title,  prior  to 
June  28,  1898,  and  therefore,  under  the  Cur- 
tis bill,  which  went  Into  effect  on  that  date, 
divested  W.  r.  Crabtree  of  any  title  or  right 
to  said  lot  be  may  have  bad  prior  to  tbe  pas- 
sage of  said  Curtis  bill,  and  same  was  vested 
in  tbe  Wllburton  Lumber  Company  by  reason 
of  their  owning  permanent  and  lasting  Im- 
provements then  situated  on  said  lot 

"(14)  Tbe  master  erred  in  finding  that  the 

plaintUI  in  this  cause  was  entitled  under  the 

treaty  between   the   Creek   Nation   and  the 

United  States  to  have  tbe  lot  In  controversy 
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In  tbls  case  scheduled  and  appraised  to  her, 
and  also  the  master  erred  In  finding  that 
she  bad  tbe  right  to  purchase  tbe  same  at 
one-half  of  the  appraised  value ;  but  the  de- 
fendants allege  the  facts  to  be  that  they  are 
entitled  under  the  treaty  between  tbe  Creek 
Nation  and  the  United  States  to  have  tbe 
lot  In  controversy  in  this  case  scheduled  and 
appraised  to  them,  and  they  have  the  right 
to  purchase  the  same  at  one-half  the  ap- 
praised value. 

"(15)  The  master  erred  In  finding  that 
plaintiff  is  now  entitled  to  the  possession  of 
said  lot;  that  the  defendants  have  wrongful- 
ly withheld  possession  from  this  plaintiff, 
and  those  under  whom  she  claims,  since  the 
2l8t  day  of  April,  1900 ;  that  she  Is  entlUed 
to  receive  from  defendants  the  sum  of  $10 
per  month  from  that  date,  now  amounting  to 
$48S,  upon  which  there  should  be  a  credit  of 
$18  taxes  upon  said  lot  paid  by  the  defend- 
ants, leaving  a  balance  due  plaintiff  at  this 
time.  May  7,  1904,  of  $467.  But  the  defend- 
ants allege  tbe  facts  to  be  that  they  are  In 
rightful  possession  of  said  lot,  and  that 
those  through  whom  the^  claim  title  have 
been  in  rightful  possession  since  the  Curtis 
bill  became  a  law. 

"(10)  The  master  erred  In  finding  that  un- 
der the  law,  the  defendants  should  be  permit- 
ted to  sell  or  remove  the  Improvements  upon 
payment  to  plaintiff  of  the  amount  due  her 
as  herein  found,  together  with  the  cost  of 
tbls  action.  But  tbe  defendants  allege  that, 
under  the  law  and  the  findings  of  the  mas- 
ter berein,  they  are  entitled  to  be  paid  the 
sum  of  $2,700  for  said  improvements  under 
tbe  law,  because  they  claimed  to  be  the  own- 
ers of  said  lot  In  good  faith  and  are  not  re- 
quired to  sell  or  remove  tbe  same.  The  mas- 
ter erred  In  not  finding  the  value  of  tbe  im- 
provements made  by  tbe  defendants  separate 
and  apart  from  tbe  value  of  tbe  improve- 
ments made  by  tbe  Wllburton  Lumber  Com- 
pany. 

"(17)  Tbe  master  erred  In  recommending 
that  plaintiff;  Hattie  E.  Crabtree,  have  judg- 
ment against  defendants,  W.  O.  Whitney,  H. 
S.  Whitney,  and  H.  P.  Rounds,  partners  do- 
ing business  as  W.  O.  Whitney  Lumber  & 
Grain  Company,  for  the  possession  of  lot  5, 
In  block  289,  in  tbe  city  of  Wagoner,  accord- 
ing to  plat  and  survey  of  said  town  approv- 
ed by  the  Secretary  of  the  Interior,  together 
with  damages  In  the  sum  of  $467  for  Its  un- 
lawful detention,  and  the  costs  of  this  suit ; 
but  tbe  defendants  allege  that  they  are  en- 
titled to  retain  the  possession  of  said  lot, 
In  said  block.  In  said  city,  and  recover  of  the 
plaintiff  the  costs  of  this  suit." 

The  first  assignment  of  error  Is  the  over- 
ruling of  appellants'  exceptions  to  the  mas- 
ter's report.  These  exceptions  to  the  mas- 
ter's report  are  then  set  out  In  detail  in  the 
seventh,  eighth,  ninth,  tenth,  eleventh, 
twelfth,  thirteenth,  fourteenth,  fifteenth,  six- 
teenth, and  seventeenth  assignments.  Tbe 
second  assignment  is  the  error  of  tb«  court 
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In  conarming  tbe  report  of  tbe  master  In  all 
respects;  the  third  Is  In  rendering  judgment 
against  appellants  for  the  possession  of  lot 
6,  In  block  289,  In  tbe  city  of  Wagoner  and 
In  fayor  of  appellee;  tbe  fourth  Is  In  ren- 
'derlng  Judgment  against  appellants  for  the 
sum  of  $662  In  favor  of  appellee  for  the  de- 
tention of  said  lot  5 ;  tbe  fifth  Is  in  rendering 
Judgment  against  appellants  In  favor  of 
appellee  for  costs;  and  tbe  sixth  in  ordering 
appellants  to  sell  or  remove  the  improve- 
ments owned  by  them,  located  on  said  lot  9. 
We  have  examined  the  proof  that  was  sub- 
mitted to  the  master,  and  upon  which  be 
based  his  report  and  made  his  findings  and 
recommendations,  and  we  are  satisfied  from 
an  examination  of  that  evidence  that  tbe 
findings  of  the  master  are  substantially  cor- 
rect. 

In  this  case  It  appears  that  W.  F.  Crabtree 
was  the  owner  and  had  been  in  possession  of 
this  lot  6,  In  blocls  289,  for  some  11  years 
prior  to  the  enactment  of  the  act  of  June 
28,  1898,  known  as  the  "Curtis  Bill"  (Act 
June  28,  1898,  c.  517,  30  Stat.  495),  and  that 
he  leased  the  same  to  the  Wllburton  Lumber 
Company  for  a  rental  of  $10  per  month.  The 
Wllburton  Lumber  Company  paid  tbe  said 
rent  to  W.  P.  Crabtree  until  in  tbe  month 
of  April,  1900,  when  the  said  Wllburton 
Lumber  Company  sold  Its  lumber  and  In- 
terest in  tbe  lease  to  T.  M.  Richardson  & 
Son,  who  subsequently  sold  to  the  defend- 
ants. Therefore  it  is  clearly  established 
that  up  until  the  spring  of  1000  W.  F.  Crab- 
tree wns  the  landlord,  and  tbe  Wllburton 
Lumber  Company  and  its  successors  were 
the  tenants  of  the  said  Crabtree.  The  Wll- 
burton Lumber  Company  bad  placed  certain 
Improvements  upon  the  lot,  with  the  permis- 
sion of  Crabtree,  before  they  sold  their  lum- 
ber yard  and  Interest  In  tbe  lease.  Tbe  de- 
fendants, after  the  purchase  of  the  property, 
placed  additional  permanent  Improvements 
upon  tbe  lot,  claiming  that  they  had  no 
knowledge  of  Crabtree's  title,  and  from  tbe 
record  It  does  not  appear  that  the  defend- 
ants ever  paid  any  rent  to  Crabtree.  Crab- 
tree died  In  the  spring  of  1900,  and  it  does 
not  appear  tbnt  the  Wllburton  Lumber 
Company  continued  to  pay  rent  after  his 
death.  The  appellee  Is  tbe  widow  of  W.  F. 
Crabtree,  and  instituted  this  suit  to  recover 
possession  of  the  property.  Tbe  defendants 
deny  her  ownership  or  her  right  to  posses^ 
slon,  and  claim  that  under  the  terms  of  the 
Curtis  bill,  by  reason  of  having  placed  valu- 
able and  permanent  Improvements  upon  tbe 
lot,  they  bad  the  right  to  purchase  the  same, 
regardless  of  any  right  existing  in  tbe  ap- 
pellee, and  claim  that  her  Interest  and  tbe 
interest  of  W.  F.  Crabtree  were  terminated 
by  reason  of  the  enactment  of  the  Curtis  bill. 

It  appears  that  under  the  Curtis  bill  a 
townsite  commission  was  appointed  for  the 
townslte  of  Wagoner,  consisting  of  H.  C. 
Linn,  Toney  B.  Proctor,  and  J.  H.  Roark; 
that   said  commlasion   bad   appraised   the 


property  to  tbe  defendant ;  that  in  tbe  mean- 
time a  contest  had  been  Instituted  by  tb» 
appellee  against  appellants  before  said  town- 
site  commission,  and  the  same  was  pending 
before  the  commission,  when  two  of  the 
said  members  of  said  commission  were  re- 
moved, and  Dwigbt  Tuttle  and  George  A. 
Alexander  were  appointed  In  their  places, 
tbe  commission  then  being  Alexander,  Tut- 
tle, and  Linn.  This  commission,  it  seems, 
was  appointed  and  was  acting  under  and  by 
virtue  of  the  terms  of  the  Creek  agreement 
of  March  1,  1901,  and  in  tbe  decision  of  that 
contest  tbe  majority  of  said  commission,  con- 
sisting of  Tuttle  and  Alexander,  decided  tbe 
contest  In  favor  of  the  appellee;  the  other 
commissioner,  Linn,  filing  a  dissenting  opin- 
ion. It  appears  thereupon  that  the  case 
was  appealed  to  the  Commissioner  of  Indian 
Affairs,  who,  under  date  of  July  2S,  1902,  af- 
firmed the  report  of  Tuttle  and  Alexander. 
Tbe  appellee  having  made  application  to 
purchase  said  lot  under  the  Creek  agree- 
ment, tbe  commission  allowed  her  to  do  bo, 
and  appraised  said  lot  to  her.  She  paid  (or 
tbe  same,  as  provided  by  law,  and  claims 
that  she  Is  the  owner  by  virtue  of  her  said 
purchase.  It  appears  that  tbis  contest,  and 
tbe  decision  therein.  In  favor  of  the  plaintiff, 
had  all  occurred  prior  to  tbe  Institution 
of  tbis  suit,  this  suit  not  having  been  in- 
stituted until  June  20,  1903 ;  defendants  hat- 
ing filed  their  answer  on  December  16,  1903, 
and  upon  filing  their  answer  asked  that  tbe 
cause  be  transferred  to  tbe  equity  docket, 
which  was  granted.  The  findings  of  tbe 
master  that  the  plaintiCF  was  tbe  owner  and 
entitled  to  the  possession  of  tbe  property 
were,  in  our  Judgment,  fully  sustained  by 
the  record  and  proof  in  the  case;  and  tbe 
defendants  not  having  alleged  any  fraud  or 
mistake  of  law  on  the  part  of  the  townslte 
commission  In  its  decision,  or  of  the  Com- 
missioner of  Indian  Affairs  In  bis  decision, 
there  was  no  reason  why  tbis  case  sbonld 
have  been  transferred  to  the  equity  side  of 
tbe  docket 

It  appears  clearly  from  the  record  that 
the  Creek  agreement,  enacted  by  the  Con- 
gress of  the  United  States,  and  ratified  by 
the  Creek  Council,  superseded  the  act  of 
June  28,  1898.  In  reference  to  the  allotments 
of  lands  In  the  Creek  Nation.  Therefore  the 
proceedings,  so  far  as  shown  by  the  record, 
are  entirely  regular,  and  the  confirmation  of 
the  master's  report  by  tbe  court  was  un- 
questionably correct  We  deem  It  unnec- 
essary to  discuss  each  of  tbe  assignments  of 
error,  as  tbe  statement  we  have  heretofore 
made  disposes  of  all  of  tbe  assignments  of 
error  adversely  to  the  appellants. 

The  contention  of  the  appellants  that  tbe 
enactment  of  tbp  Curtis  bill  destroyed  tbe 
lease  from  Crabtree  to  tbe  Wllburton  Lum- 
ber Company  has  no  merit  and  is  not  good 
In  law.  The  position  occupied  by  the  ap- 
pellants was  that  simply  of  a  lessee  of  Crab- 
tree or  bis  estate,  and  tbe  commission  cbnrg- 


Digitized  by 


Google 


Ind-  T.) 


BOLBN-DARNALL  COAL  CO.  t.  WILLIAMS. 


867 


ed  with  the  duty  under  the  law  of  determin- 
ing the  contest  between  the  claimants  having 
decided  in  favor  of  the  appellee,  and  that 
decision  having  been  confirmed  by  the  Com- 
missioner of  Indian  Affairs,  and  no  appeal 
taken  from  his  decision,  the  appellee,  hav- 
ing had  the  lot  appraised  to  her  and  paid  for 
by  her,  is  unquestionably  the  owner  and 
entitled  to  the  right  of  possession. 

Therefore  the  Judgment  of  the  court  below 
Is  affirmed. 

GILL,  a  J.,  and  CLAYTON  and  LAW- 
EBNCIii,    JJ..   concur. 


BOLBN-DARNALL  COAL  CO.  f.  Wtlr 
LL&.MS. 

(Court  of  Appeals  of  Indian  Territory.    Sept. 
26,  1907.) 

1.  PuSADIIfOS— NATnBB. 

Pleadings  are  the  precise  statements  of  the 
cause  for  tl^  relief  asked  by  plaintiff,  and  the 
like  denial,  negative  or  afiSrmative.  of  such  cause 
by  defendant. 

2.  CoMPLwiiNT— Requisites. 

A  complaint  mnst  be  sufficient  to  entitle 
plaintiff  to  recover,  without  evidence  in  its  sup- 
port, in  the  absence  of  denial. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  i{  96-111.] 

3.  Appeai/— Harmless  Bbsok— Pijeadino. 

Any  error  in  refusing  to  require  plaintiff 
to  reform  bis  complaint,  where  it  contains  sev- 
eral numbered  paragraphs,  though  manifestly 
attempting  to  state  one  cause  of  action  only, 
is  bannless,  where  the  entire  complaint  so  states 
a  cause  of  action  that  one  of  ordinary  intelli- 
gence may  understand  it 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Brror,  |  4107.] 

4.  Plkadino— Motion  to  Makk  Mobk  Ckb- 
TAiN— Injttby  to  Sehvant— Demubbbb. 

If  a  complaint  for  personal  injury  to  a 
servant  must  set  out  the  proximate  cause  of  the 
injury,  and  fails  to  do  so,  a  demurrer,  and  not 
a  motion  to  make  more  definite  and  certain,  is 
proper. 

[Bd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  !§  1173-1186.] 

6.  Mabtxb  and  Servant— Pebsonai.  Ikjdbt— 
Action— Stn-FtciENOY  of  Complaint. 

The  complaint  in  an  action  against  a  coal 
mining  company  for  personal  injury  to  a  miner 
cansed  by  an  explosion  in  the  mine,  while  tech- 
nically repetitious,  held,  as  a  whole,  a  clear, 
connected,  concise,  and  legal  statement  of  a 
single  cause  of  action,  complying  with  Carter's 
Ind.  T.  Ann.  St.  1899,  S  3231,  requiring  com- 
plaints to  state  in  ordinary  and  concise  language 
the  tacts  constituting  plaintiff's  cause  of  action. 
[Bd.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  34,  Master  and  Servant,  IS  816-836.] 

6.  Continuance— Gbounds. 

It  was  proper  to  refuse  a  continuance  asked 
for  the  absence  of  two  witnesses,  where  they 
bad  not  been  subpoenaed,  no  reason  was  shown 
why  their  attendance  could  not  have  been  se- 
cured, and  no  showing  was  made  as  to  what  they 
would  testify  to,  or  whether  their  testimony 
could  be  secured  at  a  subsequent  term,  or  wheth- 
er the  same  facts  could  be  shown  by  other  wit- 
nesses. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOL  10,  Continuance,  {§  74-93.] 


7.  Masteb  and  Sbbvant— Injubt  to  Miner— 
bvidence. 

In  an  action  against  a  mining  company  for 
injury  to  a  miner  caused  by  an  explosion,  he 
could  state  that  the  flame  which  burned  him 
"seemed  to  come  right  up  the  slope." 

8.  Evidence- Expert    Testimony— Qualifi- 
cation OF  Witness. 

A  coal  miner  of  11  years'  experience,  who 
had  worked  in  a  particular  mine  for  18  months, 
may  properly  testify  as  to  the  capabilities  of 
a  sprinkling  machine  used  to  keep  down  ex- 
plosive dusC 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §{  2343,  2349,  2352.]  \ 

9.  Appeal— Harmless  E^rob.  ' 

Any  error  in  permitting  a  witness  to  fes"-- 
tify  as  an  expert  as  to  the  capabilities  of  a 
sprinkling  machine  in  a  mine  was  cured  by  his 
minute  description  of  its  operation. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f§  4163,  4171-4177.] 

10.  Same-^Expebt  Testimony. 

Any  error  in  permitting  a  witness  to  give 
his  opinion  as  an  expert  as  to  the  trend  of 
wind  caused  in  a  mine  by  an  explosion  was> 
harmless,  since  manifestly  the  wind  moved  inx- 
mediately  in  front  of  the  explosive  force. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Brror,  |  4153.] 

11.  Master   and    Servant— Mines— Assump- 
tion OF  Risk  as  Defense. 

Act  Cong.  July  1,  1902,  c  135G,  32  Stat 
631,  requiring  mine  operators  in  the  Indian 
Territory  to  guard  their  employes  from  inju- 
ries because  of  dust  bad  air,  explosives,  etc., 
estops  an  operator  from  pleading  contributory 
negligence  or  assumption  of  risk  in  an  action 
for  injury  cansed  by  the  operator's  noncompli- 
ance with  the  act 

12.  NEaLIOENCB>— Contbibutoby   Nbolioenok 
— Instructions. 

A  charge  on  contributory  negligence  is  im- 
proper, where  it  fails  to  state  that  the  burden 
of  proving  contributory  negligence  is  upon  de- 
fendant 

(Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Negligence,  S  355.] 

13.  Appeal— Burden  of  Showing  Bbbob. 
One  alleging  error  has  the  burden  of  prov- 
ing it. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  %  3670.]    . 

14.  Same— Review— AixowANCE  of  Damages 
—Conclusiveness. 

A  verdict  will  not  be  disturbed,  as  allow- 
ing excessive  damages,  unless  so  excessive  as  to 
show  passion  or  prejudice. 

iEM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  ff  3944-3947.] 

15.  Damages- Pebsonal  Injuby— Bxcessivb- 
ness. 

A  $12,500  verdict  for  personal  injury  to  a 
miner  caused  by  an  explosion  is  not  grossly  ex- 
cessive, where  he  was  burned  about  his  face, 
neck,  ears,  hands,  and  wrists,  from  which  he 
suffered  great  pain  for  several  weeks ;  the  burn- 
ing resulting  in  a  permanent  drawing  up  of  his 
fingers,  so  as  to  prevent  him  performing  manual 
labor,  though  he  is  not  disabled  from  earning 
something  toward  a  livelihood. 

[Eid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
VOL  15,  Damages,  SS  372-396.] 

16.  Same— Meabube  of  Damage. 

A  miner  negligently  burned  in  an  explosion 
could  recover,  not  only  for  permanent  disability 
and  inability  to  earn  a  living,  but  for  his  paia 
and  suffering,  and  the  humiliation  of  being  hand- 
icapped through  life  by  distorted  features  and 
body. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Damages,  §  255.] 
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Appeal  from  the  Unltrt  States  Court  for 
the  Central  District  of  the  Indian  Territory ; 
before  Justice  T.  C  Humphry,  November  1, 
1005. 

Personal  Injury  action  by  Walter  Williams 
against  the  Bolen-Damall  Coal  Company. 
From  a  Judgment  for  plalntlfC,  defendant  ap- 
peals.   Affirmed. 

S.  Guerrier,  for  appellant  Harley  &  Lew- 
is, for  appellee^ 

LAWRENCE,  J.  December  8,  1903,  ap- 
pellee was  a  coal  miner  by  occupation,  and 
mining  coal  for  appellant  in  Its  mine  near 
South  McAlester.  At  3  o'clock  In  the  morn- 
ing, while  in  the  act  of  leaving  his  work,  on 
bis  way  homeward,  going  through  the  entry 
leading  out  of  the  mine,  he  was  thrown  with 
great  force  forward  and  down  to  the  ground, 
and  the  mine  and  entry  were  Immediately 
filed  with  blazing  gas.  For  protection  there- 
from he  lay  flat,  with  his  face  upon  the  floor 
of  the  entry.  He  was  severely  burned  about 
his  face,  neck,  ears,  hands,  and  wrists,  from 
which  he  suffered  great  pain  for  a  number  of 
weeks.  The  burning  resulted  in  the  drawing 
up  of  his  fingers  and  hands,  permanently  to 
prevent  him  from  performing  any  manual  la- 
bor therewith.  The  top  of  one  ear  was 
burned  off,  and  the  other  ear  was  burned. 
His  nose  was  badly  burned,  and  likewise  his 
face  and  neck,  whereby  he  was  permanently 
Injured  and  deprived  of  thereafter  following 
bis  business  of  coal  mining,  or  any  other 
than  the  lightest  sort  of  manual  labor.  He 
brought  his  action  to  recover  damages  for 
these  Injuries,  and  asked  Judgment  for  $25,- 
000.  The  cause  was  tried  to  a  Jury,  which 
returned  a  verdict  In  favor  of  appellee  for 
$12,500.  Judgment  was  rendered  thereon. 
Appeal  was  prayed  and  granted  therefrom, 
and  is  now  before  us  for  review. 

Appellant  complains  of  27  specific  errors 
committed  by  the  trial  court  The  first  4  are 
the  usual  and  formal  assignments  made  In 
the  motion  for  new  trial ;  the  fifth,  overruling 
motion  for  an  order  requiring  plaintiff  to  re- 
form his  complaint  by  reducing  the  eight 
paragraphs  to  one,  "In  ordinary  and  concise 
language,  without  repetition  of  the  facts  con- 
stituting plalntUTs  cause  of  action";  sixth, 
the  overruling  of  the  motion  for  an  order 
that  plaintiff  make  his  complaint  more  def- 
inite and  certain,  by  stating  the  point  In  the 
mine  at  which  the  alleged  explosion  issued 
and  the  proximate  cause  of  the  Injury;  sev- 
enth, the  overruling  of  motion  for  an  ordec 
requiring  plaintiff  to  elect  as  to  whether  the 
alleged  injuries  were  the  result  of  defend- 
ant's negligence  in  permitting  dry  and  In- 
flammable coal  dust  to  accumulate,  or  in  al- 
lowing explosive  gas,  in  dangerous  amount, 
to  accumulate  in  the  mine;  eighth,  the  over- 
ruling of  defendant's  motion  for  new  trial 
because  of  absence  of  witnesses ;  the  ninth  is 
embraced  In  the  sixtli  assignment;  tenth,  In 
permitting  the  plaintiff,  Walter  Williams,  to 


testify  that  the  flame  which  bnmed  him 
"seemed  to  come  right  up  the  slope";  elev- 
enth, permitting  witness  Vaogbt  to  give  a- 
pert  evidence  as  to  the  capability  of  a  ma- 
chine by  which  the  watering  of  the  mine  was 
done;  twelfth,  permitting  said  Vaught  to  tes- 
tify, to  the  best  of  his  belief,  the  direction  of 
the  wind  of  the  explosion ;  thirteenth,  the 
asking  of  a  witness  "whether  the  soot  would 
have  been  on  the  track  if  the  explosion  had 
not  come  over  there" ;  fourteenth,  the  refus- 
al of  the  court  to  instruct  the  Jury  to  retura 
a  verdict  for  defendant ;  the  fifteenth  to  the 
eighteenth,  inclusive,  relate  to  the  instruc- 
tions given  the  Jury  by  tlie  court ;  the  nine- 
teenth to  the  twenty-six.  Inclusive,  relate  to 
the  refusal  of  the  court  to  give  Instructions 
asked  by  the  defendant;  and  the  twenty- 
seventh,  the  denial  of  the  motion  for  new 
trial.  It  is  wholly  unnecessary,  in  the  dis- 
posal of  this  case,  to  take  up  the  assignments 
of  error  severally,  as  they  may  be  grouped 
into  those  which  relate  to  the  alleged  defects 
in  the  pleading,  the  motion  for  continuance, 
the  rulings  of  the  court  upon  the  admission 
and  exclusion  of  evidence,  the  giving  of  in- 
structions to  the  Jury  and  refusing  to  instruct 
it  and  the  alleged  excessive  damages  given 
by  the  Jury  and  confirmed  by  the  conrt'f 
Judgment  thereon. 

The  criticism  of  the  complaint  by  appel- 
lant, and  Its  strenuous  effort  by  divers  mo- 
tions, to  have  It  conform  to  Its  views  of  cor- 
rect pleading,  is  not  without  ground.  The 
general  principles  of  pleading  must  neces- 
sarily he  the  same  under  every  rational-sys- 
tem of  Jurisprudence.  They  are  the  precise 
statements  of  the  cause  for  the  relief  asked 
by  the  plaintiff  on  the  one  side,  and  the  like 
denial,  either  negative  or  affirmative,  of  such 
cause  by  the  other  side,  and  they  must  be 
sufficient  In  the  absence  of  such  denial,  to 
entitle  the  plaintiff  to  the  relief  asked,  with- 
out evidence  in  their  support  Under  the 
rule  of  common-law  pleading  they  were  re- 
quired to  be  in  proper  and  legal  form.  Hale, 
in  his  History  of  the  Common  Law,  says: 
"It  is  admirably  calculated  for  analyzing  a 
cause,  and  extracting,  like  the  roots  of  an 
equation,  the  true  points  in  dispute,  and  re- 
ferring them,  with  all  imaginable  simplicity, 
to  the  court  or  Jury."  Sir  William  Jones, 
the  scholar,  philosopher,  and  lawyer,  observ- 
ed that  "our  rules  of  special  pleading  are 
founded  on  exquisite  logic."  The  great  Lord 
Mansfield  declared  that  "the  substantial  rules 
of  pleading  are  founded  in  strong  sense,  and 
in  the  strongest  and  closest  logic,  and  so  ap- 
pear, when  well  understood  and  explained, 
though,  by  being  misunderstood  and  misap- 
plied, they  are  often  made  use  of  as  Instru- 
ments of  chicane."  1  Burrows,  319.  These 
expressions  of  opinion  as  to  correct  pleading 
are  as  applicable  In  this  Jurisdiction  as  they 
were  a  century  and  a  half  ago  under  the  com- 
mon law.  Our  statute  provides  that  "the 
pleadings  are  the  written  statements,  by  the 
parties,  of  the  facts  constituting  their  respec- 
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tlve  claims  and  defenses.  •  *  *  The  com- 
plaint must  contain  a  statement,  in  ordinary 
and  concise  language,  without  repetition,  of 
tbe  facts  constituting  the  plaintiff's  cause  of 
action.  ♦  ♦  •  Where  the  complaint  con- 
tains more  than  one  cause  of  action,  each 
shall  be  distinctly  stated  in  a  separate  para- 
graph and  numbered."  Sections  3225,  3231, 
8232,  Carter's  Ind.  T.  Ann.  St  1899.  The 
complaint  in  question  contained  eight  so- 
called  paragraphs,  and  were  so  named  and 
numbered  by  the  plaintiff,  when  it  is  mani- 
fest that  the  statements  therein  contained 
are  mere  parts  of  one  cause  of  action — the 
alleged  negligence  of  tbe  defendant  in  tbe 
operation  of  its  mine,  which  caused  plaintiff 
to  receive  tbe  injuries  of  which  be  complains. 
However,  this  was  a  mere  error  as  to  form, 
and  the  court  could  properly  have  sustained 
defendant's  motion  to  reform  his  complaint ; 
bat  its  refusal  was  not  more  than  harmless 
error.  If  the  entire  complaint  stated  a  cause 
of  action,  in  language  and  construction  that 
one  of  ordinary  intelligence  would  be  able  to 
understand.  It  would  not  be  fatally  defective. 

The  refusal  of  the  court  to  require  the 
complaint  to  be  made  more  definite  and  cer- 
tain, by  stating  the  point  in  defendant's  mine 
at  which  the  explosion  originated  and  the 
proximate  cause  of  tbe  injury,  presents  a 
more  serious  question.  However,  upon  the  ar- 
gument made  by  appellant  as  to  this  sixth 
assignment  of  error,  a  demurrer  was  the 
proper  mode  of  attaclc  upon  this  alleged  de- 
fect in  the  pleading.  If  he  is  correct  that  the 
complaint  must  specifically  set  forth  a  state 
of  facts  showing  the  proximate  cause,  for 
the  reason  that  there  cannot  be  a  recovery  In 
the  absence  of  the  allegation  of  acts  of  neg- 
ligence upon  the  part  of  defendant  that  clear- 
ly show  they  were  the  proximate  cause  of 
the  injury,  and  if  tbe  case  be  one  that  it 
cannot  be  certainly  known,  "then  it  is  nec- 
essary that  the  complaint  develop  some  the- 
ory as  to  how  the  Are  was  caused  and  fur- 
nish proof  to  support  that  theory" — citing 
Hnwes  v.  Warren  (C.  0.)  119  Fed.  978.  Con- 
ceding that  the  view  of  appellant,  supported 
by  the  authority  cited,  is  correct,  does  not 
the  complaint  state  facts  sufficient  to  show, 
prima  facie,  that  the  injury  was  caused  by 
an  explosion  of  gas,  and,  further,  that  such 
explosion,  prima  facie,  in  a  coal  mine,  In 
view  of  tbe  statute  and,  in  fact,  from  com- 
mon knowledge,  was  the  result  of  negligence 
on  part  of  the  mine  owner  and  operator,  and 
thertfore,  necessarily,  the  proximate  cause  of 
the  Injury? 

Tbe  complaint  states:  "That  while  plain- 
tiff was  in  his  regular  course  of  employment 
a  terrific  explosion  occurred  in  said  mine, 
and  poisonous  gas,  smoke,  coal  dust,  and  flre 
rushed  up  the  slope  of  said  mine,  reaching 
tbe  point  where  plaintiff  was,  on  tbe  main 
slope  in  said  mine,  at  a  point  between  the 
seventh  east  entry  and  the  sixth  east  entry 
In  said  mine,  and  on  the  main  slope,  serious- 
ly and  permanently  burning  and  otherwise 


Injuring  plaintiff.    That  plaintiff   does  not 

know  at  what  point  on  tbe  main  slope  in  said 
mine  said  explosion  first  began  and  occurred, 
but  plaintiff  alleges  that  tbe  explosion  was  of 
both  coal  dust  and  standing  gas  that  defend- 
ant had  carelessly  and  negligently  permitted 
to  accumulate  on  tbe  said  slope  and  in  the 
working  places  in  the  said  mine.  Plaintiff 
says  that  be  is  unable  to  state  how  the  said 
coal  dust  or  gas,  or  either  or  both  of  them, 
first  became  ignited,  causing  the  said  explo- 
sion. *  *  *  That  said  mine  was  being 
operated  at  a  depth  of  more  than  100  feet 
beneath  the  surface,  and  that  defendant 
carelessly  and  negligently  permitted  poison- 
ous, noxious,  and  inflammable  gas  to  collect 
and  stand  at  the  working  places  in  said  mine 
in  great  and  dangerous  quantities,  and  es- 
pecially in  the  said  air  course.  That  it  neg- 
ligently and  carelessly  allowed  great  quanti- 
ties of  Inflammable  coal  dust  to  accumulate 
on  the  main  slope  In  said  entry,  and  the  sev- 
enth east  entry,  and  at  and  near  the  face  ot 
tbe  main  slope,  which  said  coal  dust  became 
Ignited,  in  some  manner  to  the  plaintiff  un- 
known, causing  plaintiff  to  receive  the  said 
injuries.  That  defendant  carelessly  and  neg- 
ligently failed  to  remove  the  Inflammable 
coal  dust  that  it  had  permitted  to  accumulate 
on  said  main  slope.  In  the  seventh  east  en- 
try, at  tbe  face  of  the  main  slope,  or  to  prop- 
erly dampen  or  wet  the  same,  so  as  to  make 
It  safe,  and  to  prevent  explosion.  That  it  al- 
lowed, carelessly  and  negligently,  a  large 
body  of  gas  to  accumulate  and  stand  In  the 
seventh  east  air  course,  the  said  quantity  be- 
ing dangerous,  and  carelessly  and  negligently 
failed  to  provide,  by  means  of  battlce  or  oth- 
er proper  appliance,  a  means  of  forcing  a 
sufficient  quantity  of  fresh,  pure  air,  so  as 
to  dilate,  render  harmless,  and  expel  there- 
from the  Inflammable  gas  It  had  thus  per- 
mitted to  accumulate.  That  defendant  knew, 
or  by  use  of  reasonable  and  ordinary  care 
might  have  known,  that  a  large  quantity  of 
inflammable  and  explosive  gas  had  accum- 
ulated In  the  seventh  east  air  course,  and 
further  knew,  or  might  have  known  by  use  of 
ordinary  and  reasonable  care,  that  a  large 
and  dangerous  quantity  of  Inflammable  coal 
dust  bad  accumulated  at  the  face  and  along 
the  main  slope  of  said  mine.  That  defendant 
carelessly  and  negligently  failed,  by  the  use  of 
proper  machinery  and  appliances,  and  by  a 
proper  system  and  method  of  conducting  pure 
air,  to  force  enough  of  It  to  the  face  of  each 
working  place  therein  as  to  expel  therefrom, 
dilute,  and  make  harmless  the  said  poisonous, 
noxious,  and  Inflammable  gas  therein  accum- 
ulated as  aforesaid.  That  by  reason  of  said 
acts  of  carelessness  and  negligence  on  part 
of  defendant,  and  without  fault  on  part  of 
plaintiff,  the  said  coal  dust  became  Ignited  at 
some  point  along  said  slope,  to  said  plaintiff 
unknown,  a  large  sheet  of  flame,  followed  by 
after  damp  and  other  poisonous  fumes, 
swept  over  and  upon  the  place  aforesaid 
where  plaintiff  was,  seriously  and  permanent- 
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ly  Injuring  him,  almost  suffocating  him,  by 
means  whereof  be  was  seriously  and  per- 
manently burned  about  the  face,  ears,  neck, 
head,  arms,  and  body,  and  the  top  of  his  left 
ear  was  burned  off,"  etc. 

It  will  be  observed  that  by  the  above  con- 
cluding clause  of  the  statement  and  char- 
ging part  of  the  complaint  the  language  Is 
used:  "That  by  reason  of  said  acts,  and 
without  fault  on  part  of  plaintiff,  the  said 
coal  dust  became  ignited,  •  •  ♦  whereby 
he  became  and  was  Injured,"  etc. ;  which  dis- 
poses of  the  entire  argument  of  appellant  as 
to  the  failure  to  allege  a  proximate  cause,  and 
1b  In  harmony  with  the  case  of  Matz  t.  Chi- 
cago &  A.  Ry.  Co.  (O.  C.)  88  Fed.  772,  which 
he  cites  and  quotes,  as  follows:  "It  is  ob- 
servable that  the  petition  does  not  allege  in 
Its  conclusion  that  the  injury  or  death  of  the 
party  resulted  from  all  the  causes  of  negli- 
gence combined,  co-acting  to  produce  a  com- 
mon result.  But  it  alleges  'that  by  reason 
of  said  negligence,'  but  by  which  of  them,  or 
whether  all  of  them  combined,  is  not  stated." 
While  this  complaint  may  be  subject  to  the 
technical  objection  of  repetition,  yet,  taken 
as  a  whole,  it  makes  a  clear,  connected,  con- 
cise, and  legal  statement  of  a  single  cause  of 
action,  and  complies  with  the  requirement  of 
the  statute  above  quoted.  It  would  not  be 
vulnerable  to  general  demurrer,  and  like- 
wise, upon  default  for  want  of  an  answer, 
would  have  entitled  the  plaintiff  below  to  a 
judgment  upon  damages  to  be  assessed  by  a 
jury.  There  is  no  prejudicial  error  in  over- 
ruling the  motion  to  make  complaint  more 
definite  and  certain. 

The  seventh  assignment  is  embraced  In  the 
sixth  assignment  of  errors,  end  what  we 
have  above  said  applies  to  It ;  It  being  a  mat- 
ter of  pleading. 

The  eighth  assignment  is  wholly  without 
merit,  being  a  complaint  of  the  action  of  the 
court  in  overruling  appellant's  motion  for 
continuance  because  of  the  absence  of  al- 
leged material  witnesses,  Watklns  and  Worth- 
en.  These  persons  were  not  subpoenaed,  but 
plaintiff  relied  upon  their  appearance.  No 
reason  was  shown  why  their  presence  could 
not  have  been  secured  by  subfKena,  and,  If 
present,  what  they  would  testify  to,  or  If 
they  could  be  obtained  at  a  subsequent  term 
of  the  court,  and  whether  or  not  the  vame 
facts  sought  to  be  proved  by  them  could  be 
proved  by  others. 

The  ninth  assignment  of  error  Is  deter- 
mined In  the  consideration  of  the  sixth  as- 
signment 

The  tenth  assignment  Is  frivolous,  being  an 
objection  to  the  testimony  of  the  appellee 
stating  when  testifying,  that  "the  flame 
which  burned  him  seemed  to  come  right  up 
the  slope." 

The  eleventh  assignment,  to  the  perml»- 
sion  by  the  court  for  the  witness  Vaught  to 
give  expert  testimony  as  to  the  capabilities 
of  the  machine  by  which  the  watering  of  the 
mine  was  done.  Is  not  well  taken,  for  the 


reason  that  his  testimony  shows  that  be  is 
a  coal  miner  of  11  years'  experience,  and 
had  worked  In  this  mine  18  months,  and 
presumptively  should  know  whether  a  sprink- 
ling machine  to  keep  down  dust  therein 
was  of  sufficient  capacity  to  do  It.  Further- 
more, the  witness  stated  that  he  saw  the 
machine  In  operation,  and  described  minute- 
ly how  It  did  the  watering;  hence  thfe  jury 
had  the  facts,  with  his  opinion,  which  remov- 
ed the  vice  of  the  testimony,  If  any  existed. 

The  same  answer  can  be  made  to  the 
twelfth  assignment  of  error  as  to  the  expert 
testimony  of  same  witness  (Vaught)  as  to  his 
opinion  of  the  direction  of  the  wind  produced 
by  the  explosion — manifestly  Immediately 
In  front  of  the  explosive  force. 

The  thirteenth  assignment  of  error  Is  In 
the  same  line  with  the  three  preceding, 
being  to  the  action  of  the  court  In  asking  the 
witness  "if  the  soot  would  have  been  on 
the  track  If  the  explosion  had  not  come  over 
there." 

The  second,  third,  and  fourth  assignments 
are  passed  by  appellant  without  argument, 
and  are  the  stereotype  form  as  to  the  verdict 
being  contrary  to  the  evidence,  not  sustained 
by  the  evidence,  and  contrary  to  the  law. 

The  fourteenth  assignment  of  error  Is  the 
refusal  of  the  court  to  instruct  the  jury  to 
return  a  verdict  for  defendant  because  of 
failure  of  proof  of  proximate  cause,  that 
the  proximate  cause  of  the  injuries  was  due 
to  defendant's  negligence,  and  that  it  ap- 
peared from  the  evidence  that  plaintiff  was 
fully  informed  of  the  conditions  under  which 
he  worked,  and  he  thereby  assumed  the  risk. 
An  act  of  Congress  entitled  "An  act  to  amend 
an  act  entitled  'An  act  for  the  protection  of 
the  lives  of  the  miners  In  the  Indian  Ter- 
ritory,'" approved  July  1,  1902  (32  Stat. 
631,  c.  1S56),  provides  in  positive  terms 
that  "the  owners  and  managers  of  every 
coal  mine  shall  furnish  their  miners  with 
pure  air,  which  shall  be  forced  through  such 
mine  by  proper  machinery  to  the  face  of 
every  working  place,  so  as  to  dilute  and  ren- 
der harmless,  and  expel  therefrom  the  noxi- 
ous or  poisonous  gases,  and  wherever  prac- 
ticable, the  entries,  rooms  and  all  openings 
shall  be  kept  well  dampened  with  water  to 
cause  the  coal  dust  to  settle,  and  when  not 
so  practicable  for  this  purpose,  accumulation 
of  dust  shall  be  taken  out  of  the  mine."  It 
further  provides  that  a  violation  of  this  act 
shall  constitute  a  misdemeanor,  and  any 
person  convicted  shall  pay  a  fine  of  ^boO. 
In  view  of  this  statute,  the  appellant  is  not 
in  a  favorable  situation  to  raise  the  ques- 
tion of  assumed  risk  or  contributory  negli- 
gence on  part  of  the  Injured  person.  Under 
a  similar  statute  In  Illinois,  providing  that 
the  mouths  of  all  mine  shafts  shall  be  pro- 
tected by  specifically  described  gates,  it  was 
held,  in  Catlett  et  al.  v.  Young,  143  III.  74, 
82  N.  B.  447,  that  It  was  no  defense  to  a  fail- 
ure to  furnish  such  protection  to  the  miner 
that  the  miner   carelessly  and   negligently 


Digitized  by 


Google 


Ind.  T.) 


BOLBN-DAENALL  COAL  CO.'v,  WILLIAMS. 


871 


fell  down  the  shaft,  for  the  reason  that  the 
act  was  expressly  for  the  protection  of  the 
miner,  and  therefore  the  doctrine  of  contribu- 
tory negligence  and  asanmed  risk  did  not 
apply. 

The  court  did  not  err  In  refusing  appel- 
lant's Instructions,  complained  of  In  his 
twenty-second,  twenty-third  and  twenty- 
fourth  assignments  of  error,  for  the  reason 
abore  given  by  us  In  regard  to  the  fourteenth 
assignment,  and  sustained  hy  the  Illinois 
Supreme  Court  decision  cited.  A  further  rea- 
son may  be  given  that  the  Instructions  are 
defective  In  omitting  to  state  that  the  bur- 
then of  proving  contributory  negligence, 
when  alleged  as  a  defense,  which  was  done 
In  this  case.  Is  upon  the  defendant.  See 
Ireland  &  Seaboard  Coasting  Co.  v.  Tolson, 
139  U.  B.  667,  11  Sup.  Ot  653,  38  L.  Ed.  270. 
A  car^uI  examination  of  the  charge  given 
by  the  court  to  the  Jury  satisfies'  us  that 
under  the  rigid  provisions  of  the  act  of  Con- 
gress, requiring  the  utmost  care  upon  the 
part  of  mine  owners  and  operators  of  mines 
to  guard  their  employ^  in  the  mines  from  in- 
juries because  of  dust,  bad  air,  gas,  and  ex- 
plosions, and  fixing  severe  penalties  for. fail- 
ure of  such  requirements,  It  was  most  favor- 
able to  the  appellant  If  the  law  be  as  we 
have  herein  indicated,  under  this  act  of 
Congress,  upon  the  matters  therein  express- 
ed, then  the  questions  of  contributory  negli- 
gence and  assumed  risk  are  eliminated.  The 
act  Is  for  the  protection  of  the  lives  of  min- 
ers in  the  Indian  Territory,  and.  In  order 
to  make  it  effective,  it  expressly  provides 
that  all  mine  owners  and  operators  shall 
provide,  under  a  severe  penalty,  certain 
well-defined  means  for  protection,  and  this 
necessarily  estops  the  owner  and  operator 
from  interposing  the  defense  of  contributory 
negligence  and  assumed  risk. 

The  only  questions  for  the  consideration  of 
the  Jury  were  whether  or  not  the  appellant 
had  complied  with  the  terms  of  the  statute, 
and,  if  not,  then  the  measure  of  plaintiff's 
damages.  They  are  questions  of  fact  to  be 
determined  by  the  Jury.  Our  attention  has 
not  been  called.  In  argument  of  counsel,  to 
any  special  disregard  by  the  Jury  of  the  evi- 
dence thereon.  The  rule  is  familiar  that  the 
one  who  alleges  error  by  the  trial  conrt  has 
the  burthen  of  establishing  it  in  the  court  of 
review.  The  api)ellant  has  failed  to  bring 
his  appeal  within  the  application  of  that  rule 
which  shows  the  jury  was  unwarranted  in 
finding  a  verdict  upon  the  first  above  ques- 
tion of  fact  as  to  the  failure  of  appellant  to 
operate  its  mine  within  the  provisions  of  the 
statute. 

The  only  other  error  which  we  deem  nec- 
essary to  consider  is  the  first  one — "that  ex- 
cessive damages  appear  to  have  been  given 
under  the  Influence  of  passion  or  prejudice." 


At  first  blush,  this  error  would  seem  to  be 
well  taken.  Twelve  and  a  half  thousand  dol- 
lars for  the  personal  injury  suffered  by  this 
appellee  is  a  fortune  to  one  In  his  station  in 
life.  The  annual  lowest  rate  of  interest  up- 
on it  would  exceed.  In  all  probability,  what 
he  could  earn  at  $3  per.  day  at  his  work  as 
a  coal  miner,  annually,  during  the  rest  of  his 
natural  life.  He  Is  not  totally  disabled  from 
earning  something  toward  a  livelihood.  He 
is  furnished  an  amount  of  capital,  the  pro- 
duction of  which  win  yield  him  for  life  an 
Income  that  would  be  greater  than  could  be 
realized  by  him,  under  the  most  reasonably 
favorable  circumstances,  from  his  labor  as  a 
coal  miner.  Under  the  law,  only  compensatory 
damages  can  be  allowed  In  cases  of  this  sort 
Had  the  case  been  tried  by  the  court.  It  Is 
highly  probable  the  finding  of  damages  would 
have  been  less.  But  under  the  law  the  al- 
lowance of  damages  must  be  left  to  the  judg- 
ment of  12  men.  The  uniform  rule  govern- 
ing the  court  in  regard  to  a  finding  thus  made 
Is  that  the  verdict  will  not  be  disturbed  upon 
the  sole  ground  of  I>elng  excessive,  but  it 
must  be  so  excessive  as  convinces  the  mind 
of  the  court  that  it  could  only  have  been  the 
result  of  passion  or  prejudice  of  the  jury. 
There  is  not  a  thing  on  the  face  of  this  rec- 
ord calculated  to  arouse  such  prejudice  or 
passion.  The  appellant  was  given  a  fair  trial 
in  every  particular,  as  expressed  in  the  fore- 
going opinion,  after  a  painstaking  reading 
and  consideration  of  it  The  Supreme  Court 
of  the  United  States,  In  the  case  of  The  City 
of  Panama  v.  John  S.  Phelps,  101  U.  S.  453, 
25  L.  Ed.  1061,  says:  '  "Damages  In  such  a 
case  must  depend  very  much  upon  the  facts 
and  circumstances  proved  at  the  trial.  When 
suit  is  brought  by  parties  for  personal  Inju- 
ries, there  cannot  be  any  fixed  measure  of 
compensation  for  the  pain  and  anguish  of 
body  and  mind,  nor  for  the  permanent  injury 
for  health  and  constitution;  but  the  result 
must  be  left  to  turn  mainly  upon  the  good 
sense  and  deliberate  judgment  of  the  tribu- 
nal set  by  law  to  ascertain  what  is  a  Just 
compensation  for  the  injuries  inflicted."  The 
appellee  was  not  only  entitled  to  recover  for 
his  permanent  disability  and  Inability  to 
make  a  living,  but  the  jury,  under  the  law 
and  the  Instructions  given,  that  in  estimat- 
ing the  damages  he  should  recover  for  the 
pain  and  suffering  he  endured,  and  the  hu- 
miliation and  embarras«nent  of  being  handi- 
capped through  life  by  the  distorted  and  dis- 
figured features  and  body,  produced  by  the 
willful  negligence  of  appellant,  so  found  by 
Its  verdict  Therefore  we  cannot  say  that 
the  ground  alleged  for  a  reversal  in  the  first 
assignment  should  be  sustained. 
The  Judgment  is  afilrmed. 

GILL,  C.  J.,  and  TOWNSEND,  J.,  concur. 
CLAYTON,  J.,  not  participating. 
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JAMISON  et  al.  t.  UNITED  STATES. 

(Cioart  of  Appeals  of  Indian  Territory.     Sept 

26,  1907.) 

1.  Cbiuinai.  LA.W— Miscorduct  of  CouHsn. 

«^H  A  W  ft  TT\f  IP  N  T 

Under  Ca'rter'g  Ind.  T.  St.  I  1974,  dla- 
qaalifying  a  husband  or  wife  to  testify  for  or 
against  eacli  other,  or  concerning  any  comr 
munication  made  lietween  tiiem  during  the  mar- 
riage, etc.,  it  is  prejudiciai  error  for  tlie  proae- 
cutlng  attorney  in  bis  argument  to  refer  to  ac- 
cused's wife's  failure  to  testify,  and  to  state 
that  she  was  a  competent  witness  unless  the 
prosecution  objected ;  the  court  having  failed 
to  direct  the  withdrawal  of  the  remarks,  or  to 
instruct  that  the  wife  wa«  wholly  incompetent 
to  testify. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  14,  Criminal  Law,  {  1673.] 

2.  Sams— Reabonablk  Doubt. 

It  is  the  absolute  right  of  accnsed  to  have 
a  fair  and  impartial  trial  and  the  benefit  of 
every  reasonable  doubt  as  to  his  guilt 

[E^.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  !  1267.] 

8.  Sams— Appbai/— BuBDEif    to    Pbovb    Eb- 

XOR. 

The  burden  is  upon  accused  to  show  prej- 
odicial  error  in  remarks  of  the  prosecuting  at- 
torney to  the  jury. 

4.  Same— IRSTBUOTIONS  —  PnosEctTTiNO     At- 
torney. 

It  is  not  the  province  of  a  prosecuting  at- 
torney to  instruct  the  jury  as  to  the  law. 

[Eid.  Note. — For  cases  in  point  see  Cent.  Dig. 
TOl.  14,  Criminal  Law,  |{  1682,  1683,  1687.] 

B.  Same— Duty. 

It  is  no  less  the  prosecuting  attorney's  duty 
to  see  that  accused  has  a  fair  trial  than  the 
presiding  judge's. 

Appeal  from  the  United  States  Court  for 
tbe  Southern  District  of  the  Indian  Territory; 
before  Justice  Hosea  Townsend,  June  10, 
1905. 

D.  S.  Jamison  and  another  were  convicted 
of  cattle  stealing,  and  they  appeal.  Reserved 
and  remanded. 

Furman  &  Coxton,  for  appellant  George 
R.  Walker,  U.  S.  Atty.,  and  James  B.  Hum- 
phrey, Asst  U.  S.  Atty. 


LAWRENCE,  J.  At  September  term,  1904, 
of  said  district  court,  sitting  at  Tishomingo, 
appellants  were  Indicted  jointly  for  cattle 
stealing.  The  venue  was  changed,  upon  their 
motion,  to  Ardmore,  in  same  district.  They 
were  tried,  found  guilty,  and  sentenced  to 
the  penitentiary  for  tbe  term  of  five  years 
each,  and  to  pay  a  fine  of  $500  each.  From 
this  judgment  tbey  appeal. 

The  sole  error  complained  of  Is  the  al- 
leged improper  remarks  of  the  attorney  for 
tbe  government  In  his  closing  speech  to  tbe 
jury.  The  entire  speech  Is  set  out  In  tbe 
bin  of  exceptions.  The  objectionable  lan- 
guage, condensed  by  counsel  for  appellants 
and  set  forth  in  their  brief.  Is  as  follows: 
"I  asked  Mr.  Jamison,  'Did  you  go  by  Mr. 
Furr's  bouse?*  and  Jamison  said  that  be 
came  by  Furr's  house.  Nobody  ever  saw 
liim,  then,  except  the  nigger  and  the  horse 


doctor.  Was  Jamison  alone?  So  far  as  this 
evidence  goes,  be  was  alone.  That  is  what 
be  says  about  it  He  was  alone.  Where 
was  his  wife  and  children?  He  has  a  daugh- 
ter 12  or  14  years  old.  Where  are  they?  Are 
they  here,  lending  aid  and  support  to  your 
defense?  No,  sir.  Are  they  bere  testifying 
wben  he  came  into  tbe  bouse?  No,  sir.  Wlw 
knows  t>etter  when  be  arrived  home  that 
morning  than  bis  wife?  To  which  defend- 
ants then  and  there  objected,  uiwu  the  ground 
that  the  wife  of  Jamison  was  not  a  compe- 
tent witness,  and  that  therefore  her  not 
being  upon  the  witness  stand  could  not  be 
used  against  these  defendants,  and  moved 
the  court  to  exclude  said  remarks  from  tlie 
Jury.  Whereupon  the  district  attorney  con- 
tinued: 'She  can  be  unless  I  object  The 
statute  says  she  shall  be  allowed  to  testify 
unless  objected  to  by  the  prosecution.  She 
is  not  here  to  offer  her  testimony.'  The  court 
remarked ;  "There  is  no  evidence  In  reference 
to  tbe  wife.'  Mr.  Johnson:  'I  asked  him  if 
bis  wife  and  children  were  not  at  home  at 
that  time,  and  he  swore  that  they  were.  I 
want  to  say  to  you  that  tbe  slick  one  of  all 
the  bunch  has  not  l>een  caught;  and  that  ia 
Mr.  Dick  Oaston.  He  is  tbe  slick  one  of 
them  all.  He  is  the  manipulator  for  all  o£ 
them,  and  the  adviser.  Look  how  he  is  con- 
tradicted. Look  at  Dick  Oaston,  that  good- 
looking,  sensible  man,  a  man  who  should  je 
able  to  do  well  anywhere  and  under  any 
circumstances.  Look  tiow  be  is  contradicted 
by  bis  partner  on  tbe  witness  stand,  who  he 
had  with  him,  and  what  was  be  doing  that 
day.  It  simply  shows,  gentlemen  of  tbe 
jury,  that  there  was  a  congregation  met  there 
that  day  on  Sunday,  either  by  a  previous  con- 
tract or  agreement,  or  met  up  at  tbe  time. 
There  was  Dick  Oaston,  Robert  Barnes,  this 
man  Jamison  bere,  Harris,  who  Is  In  Jail,  and 
Webb,  who  Is  In  Jail,  These  are  tbe  men 
who  met  at  Jamison's  place  there — the  man 
who  said  he  had  Walker  George's  son  work- 
ing for  him.  These  are  tbe  kind  of  men  he 
had  around  there.  These  are  the  kind  of  men 
who  have  almost  paralyzed  the  cattle  indus- 
try in  that  section  of  the  country.!  To  which 
counsel  for  tbe  defendant  objected,  upon  the 
ground  that  there  was  no  proof  in  this  case 
about  Walker  George,  or  about  the  cattle 
Industry  of  the  country  being  paralyzed,  and 
moved  the  court  to  exclude  this  argument  from 
the  consideration  of  tbe  Jury.  The  district 
attorney  proceeded:  'I  say  these  are  the 
character  of  men,  gentlemen  of  tbe  Jury,  who 
have  paralyzed  the  cattle  Industry  In  that 
country,  and  the  good  people  down  there  ap- 
peal to  you.'  To  which  counsel  for  the  de- 
fendants objected,  that  there  was  no  evidence 
that  any  cattle  Industry  was  paralysed  in 
that  country,  and  moved  the  court  to  with- 
draw that  argument  from  the  jury.  The 
court  replied:  'I  will  not  exclude  that  I 
think  he  has  the  right  to  remark  on  that.' 
To  which  ruling  of  the  court  defendants  ex- 
cepted."  There  ia  no  room  for  argument  that 
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remarks  of  counsel  with  reference  to  the  fall* 
nre  of  the  wife  of  defendant  Jamison  to  tes- 
tify, and  that  she  was  a  competent  witness 
unless  the  goyemmoit  saw  fit  to  object,  were 
Improper,  and  be  should  hare  been  rebuked 
by  the  court  for  making  them,  and  they 
should  haye  been  withdrawn  from  the  Jury 
by  the  attorney  who  made  them,  under  the 
direction  of  the  court,  or  the  Jury  should 
have  been  instructed  by  the  court  that  the 
wife  was  wholly  Incompetent  to  testify  for  or 
against  her  husband,  Jamison,  and  the  re- 
marks of  counsel  in  that  regard  should  be 
taken  as  for  naught. 

It  appears  from  the  record  that  the  at- 
torneys on  both  sides  in  their  arguments  to 
the  Jury  were  prone  to  go  outside  the  record. 
Necessarily  the  breach  must  be  made  before 
there  can  be  cause  for  objection.  Therefore, 
the  remedy  for  the  evil  can  only  be  curative 
rather  than  preventive,  where  it  appears  that 
the  trial  court  omitted  to  apply  this  sole 
remedy ;  and,  if  the  court  of  review  shall  be 
clearly  of  the  opinion  that  the  Improper  re- 
marks were  prejudicial  to  a  fair  trial  to  de- 
fendant, it  should  reverse  the  cause  and  re- 
turn It  for  another  trial.  It  is  the  absolute 
right  of  every  defendant  In  a  criminal  prose- 
cution to  have  a  fair  and  Impartial  trial, 
and  the  benefit  of  every  reasonable  doubt 
as  to  his  guilt  In  this  Instance,  the  burthen 
Is  npon  the  appellant  to  show  that  the  said 
remarks  were  prejudicial  to  his  rights,  to 
t^e  extent  that  he  had  not  a  fair  trial. 
From  the  argument,  which  Is  set  out  in  full 
In  the  record  and  above  quoted:  "Where 
was  his  wife  and  children?  He  has  a  daugh- 
ter 12  or  14  years  old.  Where  are  they? 
Are  they  here  lending  aid  and  support  to 
your  defense?  No,  sir.  Are  they  here  tes- 
tifying when  he  come  into  the  house?  No, 
sir.  Who  knows  better  when  he  arrived 
home  that  morning  than  his  wife?"  At  this 
point  counsel  for  defendants  objected  to 
statement  of  United  States  attorney  as  to 
the  wife.  Thereupon  the  court  remarked: 
"There  is  no  evidence  in  reference  to  the 
wife."  There  could  be  no  ground  for  objec- 
tion to  the  remarks  of  counsel  as  to  the  fail- 
ure of  the  children  to  testify,  for  they  were 
competent,  if  of  sufficient  age  and  Intel- 
ligence, but  the  vice  of  the  remarks  is  not 
relieved  by  thus  coupling  children  with  the 
wife.  The  emphasis  of  the  speaker  Is  upon 
the  word  "wife."  "Who  knows  better  than 
his  wife  when  he  arrived  home  that  morn- 
ing?" An  alibi  was  attempted  to  be  proved 
by  defendant.  If  successful  the  verdict  must 
be  not  guilty.  To  overcome  this  effort  was 
the  purpose  of  the  attorney  for  the  govern- 
ment. In  his  zeal  he  over-stepped  the  limits 
of  the  law.  As  an  officer  of  the  government, 
he  tells  the  jury  that  under  the  statute  she 
was  comitetent  to  testify,  unless  objected  to 
by  the  government,    nila  was  an  erroneous 


statement  of  the  statute,  for  It  Is  directly  to 
the  contrary.  It  was  not  the  province  of 
the  attorney  to  Instruct  the  Jury  as  to  the 
law,  and.  more  than  this,  the  Jury  was  not 
differently  Instructed  by  the  court  The  stat- 
ute reads:  "The  following  persons  shall  be 
incompetent  to  testify  [four  classes  are  nam- 
ed]: •  •  •  Fourth.  Husband  and  wife, 
for  or  against  each  other,  or  concerning  any 
communication  made  by  one  to  the  other 
during  the  marriage,  whether  called  as  a 
witness  while  that  relation  subsists  or  after- 
wards, but  either  shall  be  allowed  to  testify 
for  the  other  In  regard  to  any  business  trans- 
acted by  one  for  the  other  In  the  capacity  as 
agent."  Section  1074,  Carter's*  Ind.  T.  St 
The  jury  was  left  to  take  the  prosecutor's 
statement  of  the  law,  without  any  counter- 
acting instmctlon  from  the  court  Had  the 
court  instructed  the  jury  that  the  wife  of  de- 
fendant was  a  competent  witness  for  him, 
and  her  failure  to  be  produced  as  a  witness 
to  testify  to  any  important  fact,  within  her 
knowledge,  favorable  to  him,  should  be  tak- 
en as  a  circumstance  against  the  defendant 
It  would  be  pronounced  prejudicial  error. 
The  court's  silence  in  permitting  It  to  go  to 
the  jury  from  the  lips  of  an  officer  of  the 
court,  whose  duty  to  see  that  a  defendant 
in  a  criminal  case  shall  have  a  fair  trial  ts 
not  less  than  that  of  the  presiding  judge, 
must  necessarily  have  Impressed  the  jury 
that  the  prosecutor's  statement  of  the  law 
was  sanctioned  by  the  court 

The  case  of  State  v.  Weaver,  165  Mo.  1,  65 
S.  W.  308,  88  Am.  St  Rep.  406,  cited  by  at- 
torneys for  the  appellants,  Is  In  point,  and 
by  an  elaborate  and  able  opinion  discusses 
the  question  here  under  consideration.  In 
that  case  Weaver  and  two  others  were  In- 
dicted for  murder.  Weaver  was  tried  sep- 
arately. In  his  argument  the  attorney  for 
the  state  commented  upon  the  failure  of  the 
appellant  and  defendant  to  produce  as  wit- 
nesses his  codefendants  to  explain  or  deny 
some  assumed  damaging  testimony  which 
appeared  against  him,  and  the  x>ermlsslon 
of  the  trial  court  to  allow  this  statement  of 
the  prosecutor  to  continue  after  objection  by 
defendant  was  held  prejudicial  error,  under 
a  statute  which  permitted  a  defendant  to 
testify  in  his  own  behalf,  or  to  call  a  co- 
defendant  to  testify  for  him.  Yet  this  was 
a  personal  privilege  of  the  defendant  and 
codefendant  and  a  failure  of  either  to  avail 
himself  of  the  privilege  was  not  subject  to 
comment  before  the  jury,  and  cited  People  v. 
Hendrickson,  53  Mich.  525,  19  N.  W.  169,  In 
support  of  Its  position.  A  stronger  reason- 
must  exist  where  the  witness  Is  not  privileg- 
ed, but  wholly  Incompetent  The  error  com- 
plained of  Is  fatal  to  the  judgment.  It  la 
therefore  reversed,  and  cause  remanded. 

OILL^  O.  J»  and  CLAYTON,  J.,  concur. 
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TAYLOR  y.  SOUTHERIAND  et  aL 

{Court  of  Appeala  of  Indian  Territory.     Sept. 
26,   1907.) 

1.  Indians— Lands— Deeds — Constbxtction  — 
Peopebtt  Conveyed. 

A  deed,  the  parties  to  which  were  citizens 
of  the  Choctaw  Nation,  conveyed  "as  much  as 
the"  donee  and  wife  "can  legally  hold  for  them- 
selveg  or  others,  together  with  all  the  privileges 
thereunto  belonging  as  fully  and  entirely  under 
the  laws  of  the  United  States  of  America  and 
under  the  laws  and  by  the  customs  and  usages 
of  the  said  Choctaw  Nation,"  the  donor  "may 
lawfully  convey."  Held,  that  it  conveyed  the 
amount  that  the  donees  were  entitled  to  for 
their  allotments  and  those  of  their  children  un- 
der treaty,  together  with  the  right  of  occupancy 
and  improvements,  and  the  right  to  select  the 
allotments,  which  was  equivalent  to  the  equi- 
table title  to  the  land. 

2.  Fbattds,  Statute  op— Equitable  Title 
IN  Real  Pbopebtt. 

A  deed  conveying  the  exclusive  right  to 
Indians  to  select  land  as  their  allotments  and 
obtain  patents  therefor  conveys  an  interest  in 
real  property  greater  than  a  lease  for  a  year, 
and  must,  under  the  statute  of  frauds,  be  in 
writing. 

8.  Evidence  — Pabol  Evidence  —  Vaetino 
Tebus  of  Deed. 

Where  there  is  nothing  on  the  face  of  a 
deed  requiring  extrinsic  evidence  to  explain  it, 
it  is  only  a  clear  case  of  fraud,  accident,  or  mis- 
take in  making  the  deed  that  will  admit  parol 
proof  to  change  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  H  1719-1728.] 

4.  Tbial— Dibection  of  Vebdiot— Requi- 
sites OF  Motion. 

While  the  better  practice  is  to  set  forth 
the  specific  ground  in  a  motion  for  a  peremptory 
instruction,  it  is  not  essential. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46.  Trial,  i  308.] 

5.  Appeal— Pbesentation  of  OsjEonoRB  in 
LowBB  CouBT— Vabi A NCE— Parties. 

It  is  too  late  on  appeal  to  raise  for  the 
first  time  the  questions  of  variance  and  of  suffi- 
ciency of  parties. 

[E3d.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  2,  Appeal  and  Error,  fl  1184-1189,  1491.] 

■6.  Vendob  and  Pubohabeb  —  Constbdotion 
OF  CoNTBACT— Sale  of  Real  Pbopebtt— 
Rents. 

A  conveyance  of  the  fee  by  a  landlord  by 
operation  of  law  transfers  all  the  rent  there- 
after accruing  to  the  grantee. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
TOl.  48,  Vendor  and  Purchaser,  i  404.] 

Appeal  from  the  United  States  Court  for 
the  Central  District  of  the  Indian  Territory; 
before  Justice  T.  0.  Humphry,  March  11, 
1905. 

Action  by  D.  A.  Taylot  against  J.  T.  South- 
erland,  in  which  R.  Moffett  &  Sons  and  J. 
H.  Randall,  guardian  of  ESlzabeth  and  Rob- 
ert Randall,  Intervened  as  codefendonts. 
From  a  judgment  for  defendants,  plaintiff 
appeals.    Reversed  and  remanded. 

Ferguson  &  Richardson,  for  appellant. 
WlUiaius  &  Utterback,  for  appellees. 

LAWRENCE,  J.  Appellant  brought  bis 
action  in  the  commissioner's  court  against 
appellee,   Soutberland,  to  recover  $125  for 


rent  of  land.  In  that  court  R.  Moftett  ft 
Sons  and  J.  H.  Randall,  guardian  of  Eliza- 
beth and  Robert  Randall,  were  let  hi  as  co- 
defendants.  Judgment  was  rendered  in  that 
court  against  appellant  He  appealed  to  the 
district  court,  with  the  same  result  He  Is 
now  In  this  court,  eomplaluing  of  numerous 
errors  committed  by  the  last-named  court, 
prejudicial  to  his  legal  rights. 

He  assigns  11  errors,  the  first  of  which 
is  the  overruling  of  his  demurrer  to  defend- 
ants' first  amended  answer,  which  set  up 
as  cause  of  demurrer  that  this  paragraph 
was  only  general  denials  and  conclusions  of 
law,  and  Is  contradicted  by  subsequent  par- 
agraphs thereof;  that  paragraphs  2,  3,  4, 
and  6  set  up  an  allied  oral  agreement  tend- 
ing to  vary  the  terms  of  a  written  contract, 
and  set  up  an  alleged  parol  reservation  of 
rents,  and  that  paragraph  fails  to  allege  any 
defense.  Second:  The  overruling  of  his  spe- 
cial demurrer  to  paragraphs  2,  3,  and  4.  be- 
cause they  do  not  state  facts  sufficient  to 
constitute  a  defense  to  plaintiff's  cause  of 
action.  Third  and  fourth:  Errors  in  per- 
mitting witnesses  MofTett  and  Parker  to  tes- 
tify, over  plalntltF's  objection,  to  a  suK>osed 
oral  contract  different  from  the  written  con- 
tract between  the  parties,  and  tending  to 
prove  a  parol  reservation  of  rents  to  accrue 
upon  the  land  conveyed.  Fifth  error:  Re- 
fusal of  court  to  peremptorily  Instruct  the 
Jury,  upon  plaintiff's  motion,  made  at  the 
close  of  the  evidence,  to  return  a  verdict  for 
plalntifT.  Sixth  error:  Refusal  of  court  to 
give  the  following  instruction  asked  by  plain- 
tiff: "Tou  are  Instructed  by  the  court  that 
If  you  find  from  the  evidence  that  J.  H. 
Randall  had  rented  the  premises  to  R.  Mof- 
fett  &  Sons  for  the  year  1903,  and  afterward, 
on  or  about  the  8tb  day  of  April,  1903,  the 
said  J.  H.  Randall  sold  the  premises  In  con- 
troversy to  the  plaintiff,  and  gave  an  abso- 
lute deed  conveying  the  same  to  plaintiff, 
the  rents  passed  with  the  premises  to  plain- 
tiff, unless  they  were  reserved  In  the  deed." 
Seventh  error  is  the  refusal  of  the  court 
to  give  the  following  Instruction  asked  by 
plaintiff:  "You  are  Instructed  that  a  reser- 
vation of  rents  cannot  be  established  by 
parol;  the  consideration  In  the  deed  trans- 
ferring said  premises  to  plaintiff,  being  ex- 
pressed in  a  contractual  form."  The  errors 
numbered  8,  9,  10  and  11  relate  to  Instruc- 
tions given  the  Juiy  by  the  court  upon  its 
motion,  and  are  In  effect  embraced  and  ex- 
pressed In  this  one  clause  of  the  charge: 
"Now,  if  you  find  that  the  rents  of  the 
renters  were  not  to  go  to  the  purchaser, 
Taylor,  but  were  reserved  and  to  be  paid 
to  Randall,  then  your  verdict  will  be  for  the 
defendant  If  you  fall  to  find  that  the  rents 
were  reserved  to  go  to  Randall,  then  your 
verdict  will  be  for  the  plaintiff  for  $100,  the 
amount  admitted  as  rent  due." 

Soutberland  answered,  admitting  that  be 
owed  the  amount  of  rent  claimed  and  was 
ready  to  pay  the  same  to  whomsoever  the 
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court  BhonM  direct.  Tb6  answer  of  Moffett 
&  Sons  Is  to  the  same  effect  The  answer  of 
Randall,  guardian,  npon  whlcb  the  issues 
arise,  is  in  substance  that  In  April,  1903, 
he  sold  and  conveyed  to  the  plaintiff  all  the 
interest  of  his  wards,  being  the  improve- 
ments and  right  of  occupation  In  and  to  th« 
Xtremlses  out  of  which  the  rent  In  controver- 
sy arises,  but  that  plaintiff  expressly  releas- 
ed his  right  and  claim  to  all  the  rents  that 
should  accrue  thereon.  The  evidence  offered 
develops  that  this  supposed  agreement  of 
reservation  of  accruing  rents  was  oral,  <and 
prior  to  the  execution  of  the  deed  of  con- 
veyance. It  further  appears  from  the  evi- 
dence that  the  wards  of  the  defendant  Ban- 
dall  were  Choctaw  Indians,  entitled  to  al- 
lotments out  of  the  public  domain  of  the 
Choctaw  Nation,  and  the  land  In  question 
embraced  more  than  they  were  entitled  to 
hold,  and  under  the  act  of  Congress  or  treaty 
with  the  ChoctawB  they  had  the  right  to  sell 
this  surplus  land,  with  the  improvements 
thereon,  to  any  other  Choctaw  or  Choctaws 
who,  under  the  treaty,  would  have  the  right 
to  allot  the  same.  Thereupon,  on  April  14, 
1908,  defendant  Randall,  guardian,  etc.,  ex- 
ecuted to  appellant  and  his  wife,  Vernie,  who 
were  Choctaw  Indians  and  entitled  to  an 
allotment,  each,  the  following  Instrument  in 
writing,  whlcb  was  introduced  in  evidence 
by  appellant 

"Indian  Territory,  Choctaw  Nation. 

"Know  all  men  by  these  presents,  that  I, 
J.  H.  Randall,  guardian  of  the  persons  and 
estates  of  Enizabeth  L.  and  Robert  J.  Ran- 
dall, minors  (who  are  citizens  by  blood  of  the 
Choctaw  Nation),  for  and  In  consideration 
of  the  sum  of  one  thousand  ($1,000.00)  dol- 
lars, paid  and  to  be  paid  to  me  by  D.  A. 
Taylor  and  wife,  Vemie  Taylor,  as  follows: 
Three  promissory  notes  of  even  date  here- 
with, payable  to  the  order  of  J.  H.  Randall, 
guardian,  due  and  payable  October  15,  1904, 
October  16,  1905,  and  October  16,  1906,  re- 
spectively, with  Interest  at  10  per  cent  per 
annum  from  maturity  and  attorney's  fees; 
the  first  two  notes  being  for  three  hundred 
and  fifty  ($350.00)  dollars  each,  and  the  third 
for  three  hundred  ($300.00)  dollars,  secured 
by  lien  on  premises  conveyed  and  all  crops 
till  paid — have  bargained,  sold,  released,  and 
delivered,  and  do  by  these  presents  bargain, 
sell,  release,  deliver,  and  forever  quitclaim 
unto  the  said  D.  A.  and  Vernie  Taylor,  and 
unto  their  heirs,  executors,  administrators, 
and  aralgns,  the  following  described  proper- 
■  ty,  claims,  and  improvements,  situated  in 
the  said  Choctaw  Nation,  Indian  Territory, 
and  described  as  follows,  to  wit:  The  old 
Lake  West  farm  and  claim  on  Red  river,  in 
Jackson  county,  being  the  entire  claim,  as 
much  as  the  said  Taylor  and  wife  can  legal- 
ly bold  for  themselves  or  others  (except  the 
storehouse  building  and  gin  machinery),  to- 
gether with  all  the  privileges  thereunto  be- 
longing, as  fully  and  entirely  under  the  laws 


of  the  United  States  of  America  and  under 
the  laws  and  by  the  customs  and  usages  of 
the  said  Choctaw  Nation,  I  may  convey  law- 
fully and  quitclaim  unto  the  said  D.  A.  Tay- 
lor and  Vernie  Taylor.  To  have  and  to  hold 
the  said  above-described  property  unto  the 
said  D.  A.  Taylor  and  VemIe  Taylor,  their 
heirs,  executors,  administrators,  and  assigns, 
forever,  subject  always,  to  the  laws  and  cus- 
toms of  the  said  Choctaw  Nation;  and  here- 
by warrant  title  to  said  property  against  all 
persons  claiming  the  same,  or  any  part  there- 
of, except  the  Choctaw  Nation. 

"In  witness  whereof,  I  have  hereunto  set 

my  hand  on  this  the  8th  day  of  April,  A.  D. 

1903.  J.  H.  Randall, 

"Guardian  of  the  Persons  and  Estates  of 

Ellzabetb   L;    and   Robert  J.    Randall, 

Minors. 

"Witness: 

"United  States  of  America,  Central  District, 
Indian  Territory. 

"April  14,  1903. 
"Be  It  remembered  that  on  this  day  person- 
ally appeared  before  me,  a  notary  public 
within  and  for  the  Central  district  of  the 
Indian  Territory,  at  my  office  In  Atoka,  in 
p-Id  district  and  territory,  J.  H.  Randall, 
personally  well  known  to  me  to  be  the  one 
who  signed  and  executed  the  above  and  fore- 
going conveyance  as  guardian  of  the  per- 
sons and  estates  of  Elizabeth  Ia  and  Robert 
J.  Randall,  minors,  as  grantor  therein,  and 
acknowledged  to  me  that  be  bad  executed 
the  same,  for  the  purposes  and  considera- 
tions and  In  the  capacity  of  guardian  therein 
set  forth  and'  mentioned,  as  his  free  act  and 
vol'intary  deed;   and  I  do  so  certify. 

"Wm.  W.  Coleman,  Notary  Public." 

A  witness  on  behalf  of  defendant  Randall 
testified  as  follows^  over  the  objection  of  ap- 
pellant: "Q.  If  Mr.  Taylor  made  a  statement 
as  to  what  you  should  do  with  the  rents  for 
1903,  state  the  facts.  A.  When  the  trade  was 
made,  and  he  called  me  up  and  told  me  about 
the  trade —  (^fr.  Ferguson,  for  plaintiff,  ol)- 
Jects.)  Q.  Did  Taylor  ever  have  those  notes 
any  more  after  they  were  turned  over  to  you? 
A.  No,  sir.  Q.  These  notes,  then,  were  turn- 
ed over  to  you  as,  virtually,  Taylor's  agent? 
He  turned  them  over  to  you  to  deliver  to  Ran- 
dall? A.  Yes,  sir;  provided  he  executed  the 
deed.  Q.  When  Randall  executed  the  deed, 
did  it  come  to  you?  A.  Yes,  sir;  he  came 
down  to  my  house.  The  Court:  I  believe  I 
will  Just  let  blm  state  all  about  that  con- 
tract because  it  does  seem  to  me  that  the 
truth  Is  the  thing  that  we  want  Now,  then, 
without  any  further  argument,  I  am  going 
to  hold  that  this  man  can,  as  he  was  the  man 
who  held  the  notes,  that  he  may  state  if  Tay- 
lor told  him  about  the  rents — where  they 
were  to  go  to.  And  you  can  save  your  ex- 
ceptions. Mr.  Richardson:  And  I  will  state 
the  grounds  for  our  objections  also.  We  ex- 
cept to  It  on  the  ground  that  it  is  parol  tes- 
timony tending  to  vary  the  terms  of  a  writ- 
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ten  contract,  and  tending  to  show  additional 
consideration  than  that  expressed  In  the  con- 
tract, and  also  as  parol  testimony  tending  to 
show  reservation  of  the  rents  upon  land 
transferred  by  an  absolute  deed.  (Mr.  Wll- 
liams  asks  permission  of  the  court  to  change 
the  date  In  defendant's  answer  from  March 
to  the  8th  day  of  April,  and  the  same  Is  grant- 
ed.) Mr.  Williams:  Oo  ahead  and  state  now 
what  was  said  when  the  notes  were  made, 
what  he  told  you  the  agreement  was  when 
you  were  ont  there,  and  what  the  agreement 
was  about  the  land?  A.  He  agreed  to  gire 
Mr.  Randall  a  thousand  ($1,000.00)  dollars, 
and  told  me  to  bold  the  notes  till  Mr.  Ran- 
dall should  send  blm  the  deed  to  the  place  so 
he  could  file,  and  when  he  received  that  he 
would  come  and  let  me  know,  and  I  could 
deliver  the  notes  to  Mr.  Randall,  and  also 
pay  him  the  rents  on  the  place  for  that  year, 
as  that  was  a  part  of  the  consideration  for 
the  place."  The  Jury  returned  a  verdict  for 
defendants.  Appellant  filed  motion  for  new 
trial,  which  was  overmled  by  the  court,  and 
judgment  for  costs  rendered  In  favor  of  de- 
fendants and  against  plaintiff. 

Both  sides  have  furnished  lengthy  printed 
briefs.  The  questions  presented  by  this  rec- 
ord are  elementary:  First,  that  parol  evi- 
dence Is  not  admissible  to  change  or  vary  a 
written  agreement,  save  certain  exceptions, 
none  of  which  apply  to  this  case.  The  reason 
for  the  rule  Is  so  manifest  that  argument 
would  be  surplusage.  The  parties  make  a 
solemn  agreemoit  In  writing,  acknowledged 
before  an  officer  authorized  by  law  to  take 
acknowledgments  of  deeds  and  conveyances. 
There  Is  nothing  on  the  face  of  the  contract 
that  requires  extrinsic  evidence  to  explain. 
The  court  In  this  jurisdiction,  from  common 
knowledge.  Interprets  the  words,  "as  much 
as  the  said  Taylor  and  wife  can  legally  hold 
for  themselves  or  others,"  to  mean  for  their 
allotments  and  those  of  their  children,  as 
they  are  thereto  entitled  under  the  treaty. 
And  the  words  thereafter  following,  "togeth- 
ee  with  all  the  privileges  thereunto  belong- 
ing as  fnlly  and  entirely  under  the  laws  of 
the  United  States  of  America,  and  under  the 
laws  and  by  the  customs  and  usages  of  the 
said  Choctaw  Nation,  I  may  convey  lawfully 
and  quitclaim  unto  said  D.  S.  Taylor  and 
Vemie  Taylor,"  to  mean  that  the  said  gran- 
tees take  the  right  of  occupancy  and  Improve- 
ments, and  the  right  to  select  the  allotments 
of  themselves  and  their  children  therefrom, 
which  are  considered  valuable  rights.  In 
short,  the  deed  is  the  conveyance  to  the  ap- 
pellant and  his  wife  of  the  exclusive  right 
to  select  said  land  as  their  several  allotments, 
and  obtain  patents  therefor,  thereby  equiva- 
lent to  the  equitable  title  to  the  land.  This 
is  certainly  an  Interest  In  real  estate — an  in- 
terest greater  than  a  lease  for  a  year — and 


therefore  reqalrfng,  *  mider  fbe  atatate   of 
frauds,  to  be  In  writing. 

The  court  was  clearly  in  error  in  overruling 
the  objection  to  the  testimony  to  show  that 
the  terms  of  this  deed  wese  different  from 
those  expressed  In  It.  The  court  was  In  error 
hi  Instructing  the  jury  to  consider  any  testi- 
mony that  proved  or  tended  to  prove  any 
statements  or  admissions  of  either  party  as 
to  the  terms  or  conditions  of  the  contract.  It 
Is  to  be  conclusively  presumed  that  the  writ- 
Ing  la  the  only  evidence  of  the  contract.  The 
manifest  purpose  of  the  writing  is  to  pre- 
serve Intact  the  exact  purpose  and  wishes  of 
the  respective  parties.  Only  a  clear  case  of 
fraud,  accident,  or  mistake  in  making  the 
contract  will  admit  parol  proof  to  vary  or. 
change  It 

The  appellant  complains  of  the  conrfs  re- 
fusal to  grant  bis  motion  for  a  peronptory 
Instruction  to  the  jury  to  find  its  verdict  In 
favor  of  him.  The  appellee  meets  It  by  say- 
ing that  the  motion  was  not  sufficient  In  not 
stating  the  ground.  It  must  be  conceded  that 
the  better  practice  Is  to  set  forth  In  the  mo- 
tion the  specific  ground,  that  the  coart  might 
have  its  attention  called  to  the  exact  point. 
However,  the  court  could  have  properly  cor^ 
rected  its  previous  ^rors  herein  by  granting 
the  motion,  for  there  was  nothing  left  for 
consideration  by  the  jury  after  reading  the 
deed  and  the  agreement  of  both  parties  that 
the  amount  of  rent  due  was  $100,  and  the 
court  should  have,  upon  Its  own  motion.  In- 
structed the  jury  to  retnm  a  verdict  for 
plaintiff  for  $100. 

The  appellee,  in  his  brief,  gives  consider- 
able space  to  the  discussion  of  the  question 
that  appellant  cannot  recover  becanse  of  not 
sufficient  parties  plaintiff,  and  because  of  a 
variance  with  the  proof.  It  Is  too  late  to 
raise  those  points  for  the  first  time  in  this 
court,  for  the  reason  that.  If  made  below,  the 
pleadings  could  have  been  amended,  and  the 
error  corrected,  under  the  provisions  of  the 
statute. 

And  the  further  point  made  by  appellee, 
that  the  deed  did  not  operate  to  transfer  to- 
appellant  the  rent  thereafter  accruing.  Is  not 
well  taken.  The  rule  Is  that  a  conveyance- 
of  the  fee  by  the  landlord,  by  operation  of 
law,  transfers  all  the  rent  thereafter  accruing 
to  the  grantee.  2  Taylor's  L.  &  T.  (9th  ta.) 
par.  489;  Gibbons  v.  Dillingham,  10  Ark.  9, 
60  Am.  Dec.  233;  Winn  v.  Murehead,  62  Iowa, 
64,  2  N.  W.  949.  And  this  was  the  view  taken 
by  the  trial  court,  for  it  Instructed  the  Jury 
to  find  for  the  plaintiff  if  It  found  the  rent 
had  not  been  reserved  by  express  oral  con- 
tract 

Reversed  and  remanded. 

GILL,  C.  J.,  and  CIaAYTON  and  TOWN- 
SEND,  JJ.,  concur. 


Digitized  by 


Google 


iDd.  T.) 


SATBR  T.  BROWN. 


877 


SATBR  r.  BROWN. 

-(Conrt  of  Appeals  of  Indian  Territory.    Sept. 

26,  190'i.) 

1.  Indians  —  Lands  —  Contracts  Bnfobcea- 
BLB— Illegality. 

An  agreement  between  a  white  man  and  an 
intermarried  Indian  citizen  to  procure  title  to 
Indian  lands  in  the  citizen's  name  for  the  pur- 
pose of  sperulation  is  void  under  Act  Cong. 
Jnne  28  1898,  c.  517,  i  29.  30  Stat.  507,  de- 
claring void  the  sale  or  incumbrance  of  the  land 
of  an  allottee  except  as  therein  provided,  and 
Act  Cong.  July  1,  1902,  c.  1.362.  .32  Stat.  642. 
providing  that  lands  allotted  to  tribe  members 
and  freedmen  shall  not  be  incumbered  by  any 
deed  or  debt  prior  to  the  time  when  the  land 
may  be  alienated  under  the  act :  and  a  contract 
that  as  soon  as  the  legal  restrictions  were  remov- 
ed the  Indian  citizen  would  deed  the  white  man 
the  tatter's  portion  of  the  land,  based  on  the 
transaction,  will  not  be  specifically  enforced. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  27,  Indians,  g  38.) 

2.  Samb— CuKATivE  Statutes. 

Where  a  contract  for  the  conveyance  of 
Indian  lands  between  a  white  man  and  an  inter- 
married Indian  citizen  was  prohibited  by  stat- 
ute at  the  time  it  was  made,  it  was  not  ren- 
dered legal  by  the  subsequent  enactment  of 
Act  Cong.  April  21,  1904.  c.  1402.  33  Stat.  204, 
removing  restrictions  upon  lands  other  than 
homesteads  as  to  intermarried  citizens. 
8.  Specific  Performance— Natuki  of  Rehe- 
DT— Parties  Entitled. 

A  party  to  an  illefral  contract  cannot  as 
a  general  rule  have  the  contract  specifically  en- 
forced. 

[Bid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  44,  Specific  Performance,  |  56.] 

4.  Same  —  Pbocekdinqs  —  Recovekt  of  Con- 
sideration. 

Where  specific  performance  of  a  contract 
is  refused  on  account  of  its  illegality,  a  sum  of 
money  paid  as  a  part  of  the  consideration  can- 
not tie  recovered  under  the  prayer  for  general 
relief. 

[Kd.  Note.— For  cases  in  point  see  Cent  Dig. 
Tol.  44,  Specific  Performance,  ${  412,  413,  419.] 

5.  Equity— Plbadino— Prater  fob  Obnbbai. 
Relief— Extent  of  Relief. 

While  a  prayer  for  general  relief  to  a  bill 
in  equity  will  justify  the  court  in  adjudicating 
all  matters  connected  with  the  transaction,  it 
cannot  take  jurisdiction  of  independent  transac- 
tions between  the  parties  actionable  at  law. 

[EM.  Note. — For  cases  in  point,  see  Cent  Dig. 
Tol.  19,  Equity,  §{  1001-1008.1 

Appeal  from  the  United  States  Court  for 
tbe  Southern  District  of  the  Indian  Ter- 
ritory; before  .Tustice  J.  T.  Dlckerson,  De- 
cember 29,  1905. 

Action  by  D.  D.  Sayer  against  J.  W. 
Brown.  From  a  decree  for  defendant,  plaln- 
tlO  appeals.    Affirmed. 

Beavers  &  Mills,  for  appellant  Welbome 
&  Hayes,  for  appellee. 

CLAYTON,  J.  This  Is  a  suit  In  equity, 
brought  by  appellant,  for  specific  perform- 
ance of  a  contract  of  sale  of  land  and  other 
relief.  Tbe  plaintiff,  appellant,  is  a  white 
man.  Tbe  defendant  is  an  intermarried 
citizen  of  tbe  Chickasaw  Nation.  The  two 
conceived  the  idea  of  buying  Jointly  a  tract 
of  Indian 'land  lying  adjoining  tbe  town  of 
Chlckasha,  with  the  intention  of  having  it 


included  in  that  town,  if  possible,  and  then 
laying  it  off  into  lots  and  stiling  them,  with 
the  expectation  of  large  profits.  They  pur- 
chased the  land  for  $600,  each  paying  $300; 
aud,  as  tbe  defendant  was  an  Indian  by  mar- 
riage, the  deed  was  made  to  him,  witb  the 
agreement  that  be  would  hold  the  land  for 
the  Joint  use  of  both.  They  were  unsuccess- 
ful in  their  efforts  to  include  tbe  land  in  the 
townslte.  Tbe  plaintiff  then  proposed  that 
they  would  divide  the  land.  Tbe  defendant 
declined,  and  informed  the  plaintiff  that  be 
intended  to  allot  it  as  a  part  of  his  surplus 
allotment  After  some  other  transactions  be- 
tween them,  not  important  here  to  mention, 
the  defendant  allotted  the  land.  This  was  in 
August  1903.  In  November  following  tbe 
two  entered  into  a  written  contract  defining 
tbe  rights  and  duties  of  each  relating  to  the 
land.  Among  other  things  it  was  agreed 
that  upon  a  certain  other  matter,  a  lease,  the 
plaintiff  was  to  pay  the  defendant  a  certain 
sum  of  money,  and  It  was  provided  that,  in- 
asmuch as  tbe  plaintiff  was  tbe  owner  of 
one-half  of  tbe  land  before,  allotment  the  de- 
fendant, as  soon  as  restrictions  were  remov- 
ed, would  execute  a  deed  to  plaintiff  for  his 
one-half  interest.  It  is  for  the  specific  per- 
formance of  this  contract  that  this  suit  is 
brought. 

If  the  sale  of  this  land. were  a  lawful  one, 
and  the  contract  between  the  parties  not  In 
violation  of  law,  there  is  no  question  but 
that  a  court  of  equity  would  enforce  it 
But  it  was  forbidden  by  tbe  statute,  and 
was  against  tbe  policy  of  the  government 
and  therefore  void.  Act  Cong.  June  28,  1898 
(known  as  tbe  "Curtis  Bill")  c  517,  i  29, 
30  Stat.  507,  provides  "that  all  contracts 
looking  to  tbe  sale  or  incumbrance  in  any 
way  of  the  land  of  an  allottee,  except  tbe 
sale  heretofore  provided,  shall  be  null  and 
void."  By  Act  July  1,  1902,  to  ratify  and 
confirm  an  agreement  with  the  Choctaws 
and  Cblckasaws  (32  Stat  642,  c.  1362),  It  Is 
provided:  "Lands  allotted  to  members  and 
freedmen  shall  not  be  affected  or  encumber- 
ed by  any  deed,  debt  or  obligation  of  any 
character  contracted  prior  to  tbe  time  at 
which  said  land  may  be  alienated  under 
this  act;  nor  shall  said  land  be  sold  except 
as  herein  provided."  And  .there  is  no  pro- 
vision in  the  act  for  such  a  sale  or  contract 
of  sale  as  was  attempted  here.  The  agree- 
ments and  the  conduct  of  the  parties  from 
beginning  to  end  was  to  procure  title  to 
Indian  lands  purely  for  tbe  purpose  of  specu- 
lation. It  was  an  attempt  to  circumvent  the 
provisions  of  the  statute,  and  in  spite  of  It  to 
get  tbe  benefits  to  be  derived  from  owner- 
ship of  these  Indian  lands.  The  contract 
by  the  very  terms  of  the  statute  is  void. 
How,  then,  can  the  court  infuse  life  into  it 
and  direct  Its  specific  performance? 

But  it  Is  argued  that,  since  tbe  contract 
was  entered  into  and  tbe  land  allotted,  the 
conditions  have  changed;  that  by  virtue  of 
Act  Cong.  April  21,  1904,  c.  1402,  33  Stat  204, 
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restrictions  upon  lands  other  than  home- 
steads hare  been  removed  as  to  Intermarried 
citizens;  and  therefore  the  defendant  la  now 
In  position  to  make  title  legally.  The  rule 
of  law  Is  that  the  validity  of  a  contract  de- 
pends upon  Its  legality  or  Illegality  at  the 
time  when  It  was  made,  and  therefore  It  fol- 
lows that,  if  an  agreement  was  Illegal  by 
statute  or  on  -grounds  of  public  policy  when 
made,  it  Is  not  rendered  legal  by  a  repeal 
of  the  statute  or  a  subsequent  change  In 
public  or  legislative  policy.  9  Cyc.  575,  576, 
(O),  1,  2,  3,  and  the  numerous  citations  of  au- 
thorities in  footnote,  including  those  of  the 
Supreme  Court  of  the  United  States.  "No 
principle  of  law  Is  better  settled  than  that 
a  party  to  an  Illegal  contract  cannot  come 
Into  a  court  of  law  and  ask  to  have  his 
illegal  objects  carried  out,  nor  can  he  set  up 
a  case  in  which  be  must  necessarily  disclose 
an  Illegal  purpose  as  the  groundwork  of  his 
claim.  The  rule  is  expressed  in  the  maxims 
'Ex  dolo  malo  non  oritur  actio'  and  'In  pari 
delicto  potior  est  conditio  defeudentis.'  The 
law,  in  short,  will  not  aid  either  party  to 
an  illegal  agreement.  It  leaves  the  parties 
where  it  finds  them.  Therefore  neither  a 
court  of  law  nor  a  court  of  equity  will  aid 
the  one  to  enforce  it,  or  give  damage  for 
the  breach  of  it,  or  set  It  aside  at  the  suit 
of  the  other,  or,  when  the  agreement  has 
been  executed  in  whole  or  In  part  by  the 
payment  of  money  or  the  transfer  of  proper- 
ty, lend  Its  aid  to  recover  it  back."  9  Cyc. 
540,  (C),  and  citations  in  note. 

The  rule  is  so  well  established  and  known 
as  to  have  become  elementary.  But  there 
are  some  exceptions  to  the  rule,  generally 
grouped  by  the  text-writers  into  five  heads: 
(1)  When  public  policy  requires  the  inter- 
vention of  laws.  Here  public  policy  requires 
no  such  intervention.  (2)  Where  the  parties 
are  not  in  pari  delicto.  Here  they  are  in 
equal  fault  (3)  When  the  law  which  makes 
the  agreement  unlawful  was  Intended  for 
the  special  protection  of  the  party  seeking 
relief.  Here  the  party  seeking  relief  is  a 
white  man  pressing  this  suit  to  enforce  an 
Illegal  contract  against  a  citizen  of  an  Indian 
tribe  for  whose  benefit  the  statute  was  enact- 
ed. (4)  Where  the  illegal  purpose  has  not 
been  consummated.  Here  the  very  purpose 
of  the  bill  is  to  consummate  the  Illegal  pur- 
pose. And  (5)  where  the  party  complaining 
can  exhibit  his  case  without  relying  upon  the 
illegal  transaction.  Here  the  very  founda- 
tion of  the  suit  is  the  Illegal  contract.  We 
are  of  the  opinion  that  the  court  did  not  err 
in  refusing  specific  performance. 

It  Is  further  argued  that,  as  the  plaintiff 
paid  one-half  of  the  $600  to  get  the  title  into 
the  defendant,  if  the  court  cannot  enforce 
specific  performance,  It  ought,  under  the 
prayer  of  the  bill  for  general  relief,  to  de- 
cree a  repayment  of  the  sum  of  $300  to  the 
plaintiff.  But,  as  that  sum  was  paid  as  a 
part  of  the  consideration  of  the  Illegal  agree- 
ment and  in  furtherance  of  the  scheme  to 


unlawfully  g^t  title  to  the  land,  under  the 
law  as  above  stated  It  cannot  be  recoTerei 
And  the  same  is  true  with  regard  to  tbe 
Indebtedness  growing  out  of  tbe  lease;  tlmt 
is,  if  the  lease  were  a  part  and  parcel  of  tbis 
contract  and  scheme  to  get  title  to  the  land, 
or  to  hold  it  until  title  could  be  procured, 
it  is  then  tainted  with  the  Illegality,  and  a 
part  of  It,  and,  if  not,  it  is  then  an  inde- 
pendent contract  and  transaction,  for  wblch 
an  action  at  law  would  lie,  and  has  no  place 
in  this  equitable  action.  While  a  prayer 
for  general  relief  to  a  bill  in  equity  will 
Justify  the  court  In  reaching  out  and  taking 
hold  of  and  adjudicating  all  of  the  matters 
belonging  to,  connected  with,  or  growing 
out  of  the  transaction  sued  upon,  it  cannot 
take  jurisdiction  of  other  independent  trans- 
actions between  the  parties,  actionable  at 
law;  and  therefore.  In  either  case,  whether 
it  be  a  part  of  the  Illegal  transaction  or  an 
independent  and  separate  one,  no  recovery 
can  be  had  In  this  suit. 

Finding  no  error  in  tbe  proceedings  of  tbe 
court  below,  the  decree  is  confirmed 

GILL,  0.  J.,  and  TOWNSBND  and  LAW- 
RENCE, JJ.,  concur. 


ELLIOTT  y.  GARVIN. 

(Court  of  Appeals  of  Indian  Territory.    Sept 
26,  1907.) 

1.  Affeai.  —  Review  —  Pbesdmptiohs— Boa- 

DBN  OF  SHOWIRO  EbROB. 

Tbe  burden  was  on  an  appellant,  alleging 
that  a  judgment  against  him  was  obtained  by 
fraud,  to  overcome  a  finding  of  the  lower  court 
that  there  was  no  such  fraud. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  i  3670.] 

2.  EVIDKNCB— JUDICIAI.    NOTICE— LAWB. 

The  federal  coart  does  not  take  Judicial 
notice  of  what  the  law  of  the  Chickasaw  Nation 
is,  but  the  same  must  be  alleged  and  proved  b7 
the  introduction  of  autborlEed  publications  con- 
taining it,  or  by  the  testimony  of  some  one  who 
can  state  that  he  is  learned  in  the  law. 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {{  1515,  2354.] 

8.  Apfeai/— Habmlees  Ebbob. 

Where  a  grantor  of  land  by  a  special  war- 
ranty deed  failed  to  put  the  grantee  In  posses- 
sion, a  judgment,  even  though  irregular,  which 
allowed  tbe  grantor  to  retain  the  land  and  the 
grantee  to  recover  back  the  purchase  money, 
will  be  affirmed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  t  420.] 

Appeal  from  the  United  States  Court  for 
the  Southern  District  of  the  Indian  Terri- 
tory; before  Justice  Ilosea  Townsend,  Janu- 
ary 31,  19a5. 

Action  by  S.  J.  Garvin  against  John  0. 
Elliott  administrator,  eta  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

J.  T.  Blantoa  and  L.  0.  Andrews,  for  ap- 
pellant S.  T.  Bledsoe  and  J.  B.  Thompson, 
for  appellee. 
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LAWIIENCE,  J.  This  action  arises  out 
of  a  transaction  between  appellant's  Intes- 
tate and  appellee,  both  members  of  the 
Chickasaw  tribe  Of  Indians,  of  this  terri- 
tory. Under  the  law  each  was  entitled  to 
an  allotment  out  of  the  tribal  land,  and  de- 
ceased, having  more  land  In  his  possession 
than  be  conld  take  as  his  allotment,  on  June 
S,  1903,  for  the  conslderntlou  of  $2,500  to 
him  paid  In  cash  hj  appellee,  sold  and  by 
deed  of  conveyance  undertook  to  convey  to 
appellee,  by  deed  In  form  a  quitclaim,  his 
surplus  land,  being  200  acres,  with  the  ac- 
crued rents  and  rents  to  accrue.  The  deed 
closed  with  a  covenant  as  follows:  "I  here- 
by agree  to  warrant  and  defend  the.  title  to 
said  lands  and  premises  against  all  persons 
claiming  the  same  by,  through  or  under  me 
or  my  deceased  wife."  This  land  was  ac- 
tually occupied  by  the  deceased  and  his  ten- 
ants at  the  time  of  said  conveyance,  and  ap- 
pellee never  got  actual  possession  of  same. 
Soon  after  this  conveyance  the  grantor, 
Burks,  died  Intestate,  and  appellant  was  ap- 
pointed his  administrator  by  the  county  and 
probate  court  of  Pickens  county,  Chickasaw 
Nation,  which  at  that  time  had  exclusive 
Jurisdiction  of  probate  matters  therein. 
Burks,  after  the  conveyance  to  appellee, 
caused  this  land  to  be  allotted  to  himself  and 
his  children.  After  the  death  of  Burks,  his 
administrator  had  the  actual  possession  of 
this  land,  and,  upon  demand  of  appellee  to 
surrender  possession,  refused  to  grant  It. 
Thereupon,  on  the  25th  day  of  September, 
1903,  appellant  presented  bis  claim  to  the 
said  probate  court  for  allowance.  The  rec- 
ords of  that  court,  by  a  certified  copy  at- 
tached to  appellee's  claim  In  the  United 
States  district  court,  show  that  said  Garvin 
"Is  entitled  to  have  and  recover  from  said  es- 
tate the  sum  of  $2,600  for  the  amount  ad- 
vanced for  the  purchase  of  a  farm  situated 
near  Pauls  Valley,  Indian  Territory,  and  It 
appearing  that  the  said  sum  of  $2,500  has 
never  been  paid,  and  is  due  and  owing  to 
Sam  J.  Oarvin,  it  Is  therefore  ordered,  ad- 
Judged,  and  decreed  by  said  court  that  the 
said  claim  of  $2,500  should  be  paid,  and  the 
administrator,  John  O.  Elliott,  Is  ordered  to 
pay  the  said  Sam  J.  Garvin  the  sum  of 
$2,500  out  of  any  moneys  belonging  to  the 
estate  of  said  W.  S.  Burks,  deceased."  Sub- 
sequently, by  an  act  of  Congress  entitled  "An 
act  providing  for  the  appointment  of  addi- 
tional judges  for  the  Indian  Territory,  and 
for  other  purposes,"  approved  April  28, 
1004  (S3  Stat  673,  c.  1824),  the  jurisdiction 
of  the  tribal  courts  In  all  matters  of  probate 
were  transferred  to  the  United  States  dis- 
trict courts  of  the  territory.  The  matter  of 
the  estate  of  Burks  was  transferred  to  the 
southern  district  court.  January  80,  1905, 
this  appellee  filed  In  said  district  court  his 
claim  against  appellant,  founded  upon  said 
judgment  of  the  probate  court  of  Pickens 
county,  Chickasaw  Nation.  On  same  day 
aiqpellant  filed  Us  answer  thereto,  specifi- 


cally denying  that  be  was  indebted  In  any 
sum  whatever  to  appellee;  and  admits  that 
appellee  recovered  a  pretended  judgment 
against  him  before  the  probate  Judge  of 
Pickens  county  for  $2,500,  but  the  same  was 
without  any  notice  to  appellant  or  appear- 
ance by  him  before  said  probate  Judge,  and, 
by  reason  thereof,  the  same  is  void  for  want 
of  Jurisdiction  of  the  person  of  appellant, 
and  alleges  a  further  want  of  Jurisdiction 
of  the  said  probate  court  because  It  was 
limited  to  the  consideration  of  all  cases  in- 
volving $1,000  or  less.  It  Is  further  therein 
alleged  fraud  and  collusion  on  part  of  ap- 
pellee and  the  Judge,  of  said  probate  court.  In 
that  appellee  was  an  influential  person  of 
reputed  wealth,  and  that  by  means  thereof 
he  corruptly  and  fraudulently  Induced  said 
probate  Judge  to  render  the  Judgment  afore- 
said. The  appellant  therein  further  alleges 
that  under  the  covenants  of  the  deed  exe- 
cuted by  his  intestate  to  appellee  for  the 
land  therein  described  there  was  absolutely 
no  liability  incurred  by  the  grantor  Burks; 
furthermore,  the  said  land  was  then  a  part 
of  the  public  domain  of  the  Choctaw,  Chick- 
asaw country  and  not  subject  to  sale;  that 
said  contract  of  sale  was  in  violation  of 
law,  and  was  not  the  foundation  of  any 
claim  of  appellee.  The  matter  was  by  the 
court  referred  to  Its  probate  commissioner 
to  take  evidence,  and  report  same  with  his 
findings  of  fact  This  the  commissioner 
did,  and  reported  that  he  found  there  was 
no  fraud  or  collusion  between  Qarvin,  ap- 
pellee, and  the  said  probate  judge  In  the 
obtaining  of  the  Judgment  of  $2,500.  To 
this  report  appellant  filed  exceptions  to  the 
finding  that  there  was  not  any  fraud  or  col- 
lusion In  the  obtaining  of  the  judgment  and 
the  failure  of  the  commissioner  to  find  that 
appellant  had  a  valid  and  meritorious  de- 
fense to  the  alleged  cause  of  action,  and 
that  there  was  no  liability  upon  the  covenant 
of  the  deed  Introduced  In  evidence.  These 
exceptions  were  overruled  by  the  court,  and 
Judgment  was  rendered  In  favor  of  appellee 
upon  said  Judgment  of  the  probate  court  of 
Pickens  county,  Chickasaw  Nation,  for  the 
sum  of  $2,500,  with  interest  thereon  at  6 
per  cent,  per  annum  since  February  18,  1904. 
Appellant  followed  with  a  motion  to  vacate 
judgment  and  for  new  trial,  setting  forth 
four  grounds:  First,  the  holding  that  the 
Judgment  of  the  probate  court  was  res  Judi- 
cata when  the  evidence  showed  it  was  a  legal 
fraud;  second,  the  confirmation  of  the  pro- 
bate commissioner's  finding  that  the  Judg- 
ment of  the  Indian  court  was  not  obtained 
by  collusion  and  fraud  between  appellee  and 
the  probate  judge  of  that  court;  third,  the 
holding  of  the  district  court  that  the  Judg- 
ment of  the  Indian  court  could  only  be  at- 
tacked for  fraud,  and  that  no  fraud  ap- 
peared; fourth,  the  holding  by  the  district 
court  that  the  estate  of  Burks  was  liable 
on  the  covenants  contained  In  the  deed  of 
Burks   to    Qarvin,   appellee.     This   motion 
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was  overruled.  Tbe  appellant  prayed  an  ap- 
peal, which  was  allowed,  and  be  here  as- 
signs In  his  brief  six  errors  committed  by 
the  district  court  wblcb  are  substantially 
tbe  same  as  set  forth  In  tbe  motion  to  va- 
cate Judgment  and  for  a  new  trial. 

The  assignment  of  errors  embraces  bat 
one  contention — the  validity  of  the  judgment 
of  tbe  Indian  court.  Tbe  only  evidence  of- 
fered was  that  of  appellant  He  produced 
as  witnesses  tbe  appellee  and  Colbert  tbe 
Judge  w&o  rendered  the  Judgment  In  the  In- 
dian court  both  of  whom  were,  by  the  an- 
swer, charged  with  being  co-consi)irators  In 
making  tbe  alleged  fraudulent  Judgment  The 
commissioner  who  heard  the  witnesses  found 
that  there  was  not  such  fraad,  and  this 
was  confirmed  by  tbe  court  Tbe  burden  la 
cast  upon  appellant  to  overcome  this  finding 
and  Judgment  We  are  firmly  convinced  from 
a  careful  examination  of  the  record  that 
tbe  commissioner  and  court  were  right  In 
this  finding.  There  mlgbt  have  been  some 
ground  for  attack  upon  the  Judgment  of  tbe 
Indian  court,  for  it  appears  that  it  was  ren- 
dered without  any  notice  to  tbe  defendant  ad- 
ministrator, but  the  appellant  saw  fit  to 
try  the  case  on  Its  merits  In  tbe  district 
court  and  that  court  found  upon  the  evidence 
and  tbe  law  that  appellant's  intestate  had  re- 
ceived from  appellee  $2,500,  which.  In  equity 
and  good  conscience,  should  be  repaid  blm. 
The  case  wag  In  effect  tried  de  novo  by  tbe 
district  court  the  same  as  though  It  had  been 
appealed  from  the  Indian  court  The  fight 
was  in  tbe  open  and  upon  the  affirmative 
allegations  of  the  answer  of  appellant  In 
which  be  set  up  every  defense  that  could  be 
made— meritorious  and  technlcaL  He  enter- 
ed the  camp  of  his  opponent  for  vrltnessea, 
and  sought  to  have  them  commit  the  suicidal 
act  of  proving  that  tbe  Judgment  was  tbe 
result  of  tbe  most  Infamous  conspiracy  to 
corruptly  and  fraudulently  make  a  Judgment 
Moreover,  the  Constitution  and  statutes  of 
the  Chickasaw  Nation  were  Introduced  In 
evidence  in  tbe  endeavor  to  show  that  tbe 
Judgment  was  unwarranted,  but  they  have 
not  been  mentioned  In  argument  and  they 
rather  tend  to  sustain  than  overcome  tbe 
Judgment 

The  appellant  mcst  strenuously  contends 
that  his  Intestate  could  not  be  liable  upon 
the  covenants  of  tbe  deed  he  made  to  appel- 
lee, because  It  was  merely  a  deed  of  quit- 
claim, without  entering  into  a  consideration 
of  the  question  how  far  It  is  binding  upon 
tbe  grantor  to  restore  to  the  grantee  the  con- 
sideration or  any  part  thereof,  or  what  evi- 
dence dehors  the  deed  would  be  admissible 
to  show  tbe  Intention  of  the  parties  thereto 
at  the  making  of  it  yet  tbe  appellant  over- 
looks the  last  clause  of  tbe  deed,  herein  quot- 
ed, of  special  warranty  against  all  persons 
claiming  the  same  by  or  under  tbe  grantor. 
Tbe  evidence  shows  that  the  grantor  never 
surrendered  possession  during  his  lifetime, 
and  that  bis  legal  representative  refused  to 


deliver  possession  to  appellant  or  refmid  tbe 
money.  It  Is  to  be  considered  that  the  In- 
terest songht  to  be  conveyed  by  this  deed 
was  tbe  right  "to  file  an  allotment  thereon  by 
an  Indian,"  and  to  receive  tbe  improvements 
thereon  and  tbe  rents.  It  was  not  tbe  ooo- 
▼eyance  of  the  fee,  but  the  transfer  of  a 
mere  right  of  possession,  and  to  make  allot- 
ment thereon  by  an  authorized  Chickasaw 
citizen.  We  think  tbe  recital  contained  In 
probate  court's  Judgment— "for  the  amount 
advanced  for  purchase  of  a  certain  farm  sit- 
uated in  Pauls  Valley,  Indian  Territory,  for 
benefit  of  said  estate" — is  pertinent  and  le- 
gally correct  And  the  Indian  Judge  who 
made  this  entry,  when  being  examined  as 
a  witness  by  appellant  made  some  answers 
not  less  pertinent:  "Q.  Did  you  arrive  at 
your  conclusion  of  the  Justness  of  tbe  clahn 
as  a  matter  of  law,  or  did  you  Just  arrive  at 
It  as  a  matter  of  equity  and  Justice  and  right? 
A.  I  thought  it  was  a  matter  of  law,  and 
equity  and  Justice,  too.  Q.  Did  yon  bold  it 
as  a  matter  of  law  that  a  party  was  liable 
on  his  deed  because  of  tbe  failure  of  any 
title?  A.  Tes,  sir.  Q.  Wbat  law  did  yon 
find  that  to  be,  Dnited  States  law  or  Indian 
law?  A.  That  comes  according  to  our  In- 
dian law.  I  wasn't  practicing  Dnited  States 
court  at  all.  Whenever  we  sell  a  man  stnfF, 
it  Is  supposed  he  delivers  the  goods."  This 
court  does  not  take  Judicial  notice  of  wbat 
the  law  of  tbe  Chickasaw  Nation  Is.  It 
must  be  alleged  and  proved  under  the  same 
rule  as  a  foreign  law  Is  proved,  by  tbe  In- 
troduction In  evidence  of  tbe  authorized  pub- 
lications containing  it  or  by  tbe  testimony 
of  some  one  who  can  state  that  be  Is  learned 
in  tbe  law.  This  testimony  of  the  probate 
Judge  may  have  satisfied  tbe  mind  of  tbe 
trial  court  as  to  the  Chickasaw  law,  and 
the  absence  of  anything  to  tbe  contrary  com- 
pel us  to  assume  that  tbe  law  of  the  forum 
to  be  as  proved,  and  that  the  probate  court 
of  Pickens  county,  Chickasaw  Nation,  was 
acting  within  its  power  when  it  rendered  the 
Judgment  sued  upon  in  this  action. 

No  injustice  can  be  done  by  affirming  a 
Judgment  that  puts  both  parties  upon  an 
equality,  by  allowing  the  one  to  hold  the  land 
be  never  gave  up,  and  the  other  to  receive 
back  the  money  for  which  he  got  nothing  in 
return. 

Tbe  Jndgment  is  affirmed. 

GILL,  a  J.,  and  CLAYTON,  X,  concor. 


ST.  LOUIS  &  S.   P.  R.  CO.  V.  PFENNIG- 

HAUSBN. 
(Court  of  Appeals  of  Indian  Territory.    Sept 

26,  1907.) 

EiMiNENT  Domain— RArLB0AD8—LA.RDS  iw  In- 
dian Tebbitort — Compensation. 

Under  the  Curtis  bill  and  Act  March  1. 
1901,  c.  676,  31  SUt  861,  citizens  of  a  town 
which  had  not  been  regularly  platted  acquired 
the  right  to  buy  lots  on  wluch  they  had  made 
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improvements,  when  the  town  Bbonld  be  Incor- 
porated and  laid  off  into  lots,  by  payine  one- 
naif  the  appraised  value,  the  legal  title  to  re- 
main in  the  Creek  Nation  antil  the  considera- 
tion was  paid.  Beld  that,  in  right  of  way  con- 
demnation proceedincB  by  a  railroad,  citizens 
who  bad  made  improvements  on  lots  were  en- 
titled to  recover  the  market  value  of  their  Jiold- 
Ings,  including  not  only  the  value  of  the  im- 
provements, but  also  the  then  present  market 
value  of  their  prospective  interests  In  the  land, 
even  though  no  regular  plat  had  been  filed,  and 
no  payments  had  been  made  by  them. 

Error  to  the  United  States  Court  for  the 
Western  District  of  tbe  Indian  Territory; 
before  Justice  Lonis  Sttlzbactier,  May  27, 
1906. 

Condemnation  proceedings  by  the  St  Louis 
&  San  Francisco  Bsilroad  Company  against 
B.  W.  Pfennlgbausen.  From  tbe  judgment, 
the  railroad  company  brings  error.    Affirmed. 

This  Is  an  appeal  from  a  condemnation  pro- 
ceeding, wherein  the  railroad  company  sought 
to  condemn  a  piece  of  land  situated  In  the  town 
of  Sapulpa,  In  tbe  Creek  Nation.  The  pro- 
ceedings were  Instituted  under  and  In  con- 
fbrmlty  with  an  act  of  Congress  entitled,  "An 
act  to  grant  tbe  right  of  way  through  Okla- 
homa Territory  and  the  Indian  Territory  to 
tbe  Enid  and  Anadarko  Railway  Company, 
and  for  other  purposes."  approved  February 
28,  1902  (32  Stat  4S,  c.  134  [U.  S.  Comp.  St 
8un>.  1905,  p.  8701).  The  referees  appointed 
awarded  to  the  defendant  in  error  the  sum 
of  $86  for  his  damages,  which  was  duly 
paid  Into  court,  and  the  railway  company 
took  possession  of  the  land.  The  defendant 
In  error,  not  being  satisfied  with  tbe  award, 
appealed  to  the  United  States  court  for  the 
Western  district  of  the  Indian  Territory.  At 
the  trial  of  the  appeal  from  the  award  of 
the  referees  In  that  court  whero  the  case 
was  duly  tried  de  novo,  the  following  agreed 
statement  of  facts  was  filed  and  read  to  tbe 
Jury,  to  wit:  "It  Is  agreed  between  the  par- 
ties to  this  cause:  (1)  That  the  whole  of  the 
land  described  in  the  complaint  was  taken 
and  appropriated  by  condemnation  proceed- 
ings begun  by  the  defendant  said  proceed- 
ings being  properly  and  legally  conducted. 
(2)  That  said  land  was  at  tbe  time  within  the 
limits  of  the  townslte  of  Sapulpa,  In  the 
Western  district  of  the  Indian  Territory,  as 
the  same  was  surveyed  and  platted  by  the 
Secretary  of  the  Interior.  (3)  That  tbe  letter 
from  J.  George  Wright  United  States  Indian 
inspector,  hereto  attached,  shall  be  consider- 
ed as  proof  of  the  facts  therein  stated."  The 
letter  Is  as  follows :  "Department  of  the  In- 
terior. United  States  Indian  Inspector  for 
Indian  Territory.  Muskogee,  Ind.  T.  April 
16,  1904.  Mr.  W.  W.  Wood,  Okmulgee,  In- 
fllan  Territory — Sir:  In  response  to  your  re- 
quest for  Information  as  to  the  segregation 
of  the  townslte  of  Sapulpa,  In  the  Creek 
Nation,  you  are  respectfully  advised  that 
tbe  exterior  limits  of  this  townslte  .were  re- 
ported estobllsbed  by  tbe  surveyor  on  Jan- 
nary  1,  1901.  The  roport  was  actually  ap- 
104  S.W.— B6 


prored  by  the  Secretary  of  Out  Interior  on 
February  16,  1901,  setting  aside  and  reserving 
from  allotment  501.26  acres.  The  plat  show- 
ing the  subdlvlslonal  sturey  into  lots  and 
blocks,  etc.,  was  approved  by  the  Secretary 
of  the  Interior  August  21,  1902.  Very  re- 
spectfully, J.  Geo.  Wright  U.  8.  Indian  In- 
spector for  Indian  Territory."  "(4)  That  the 
Creek  townslte  commission  appeared  to  ap- 
praise and  schedule  lots  and  lands  In  said 
town  of  Sapulpa  after  the  1st  day  of  August, 
1902.  (5)  That  there  was  a  collection  of  busi- 
ness and  dwelling  bouses,  depot  and  railroad 
station,  and  town  called  Sapulpa  at  this 
point  for  12  years  or  more  prior  to -1902. 
That  this  town  was  Incorporated  In  tb^ 
spring  of  1899,  and  the  property  in  contro- 
versy was  within  the  original  town  and 
within  the  limits  as  Incorporated.  (6)  That 
on  and  prior  to  the  6th  day  of  June,  1898,  one 
Henry  Golden,  an  intermarried  Creek  citizen, 
was  In  the  i>osses8ion  of  the  land  In  contro- 
versy, having  Improvements  thereon.  (7) 
That  as  such  Intermarried  citizen,  he  bad 
the  right  to  hold  and  occupy  lands  In  towns 
In  tbe  Creek  Nation.  (8)  That  on  said  6th 
day  of  June,  1898,  said  Henry  Golden  sold 
and  delivered  the  possessory  rights  of  said 
land  and  the  Improvements  thereon  to  Jataies 
S.  McAllster,  who  continued  In  the  posses- 
sion thereof  until  the  24th  day  of  May, 
1902.  (9)  That  on  the  24tb  day  of  May,  1902, 
the  said  James  S.  McAllster  sold  and  deliv- 
ered the  possessory  right  of  said  land  and 
the  Improvements  thereon  to  the  plaintiff, 
and  tbe  plaintiff  continued  in  tbe  possession 
thereof  down  to  tbe  time  of  the  condemna- 
tion and  appropriation  thereof  by  tbe  defend- 
ant (10)  That  the  land  In  controversy  Is  a 
part  of  an  irregular  tract  within  the  survey 
of  the  town  of  Sapulpa,  marked  as  'Blodc  3,' 
but  Is  not  subdivided.  (11)  That  under  said 
condemnation  proceedings  the  defendant  con- 
demned and  paid  for  the  interest  of  the  Creek 
Nation  in  said  land."  The  defendant  In  error 
made  no  objection  to  the  proceedings  far- 
ther than  that  the  sum  awarded,  $86,  was  not 
the  full  and  fair  value  of  his  interest  In  tbe 
land,  and  claimed  that  It  was  reasonably 
worth  the  sum  of  $700,  for  which  he  prayed 
judgment  The  case  was  tried  to  a  jury. 
Verdict  for  $751.68,  $51.68  of  which  was  re- 
mitted, and  judgment  for  $700,  the  sum  de- 
manded by  the  pleadings. 

P.  L.  Soper  and  W.  T.  Hntchlngs,  for  plain- 
tiff In  error.  W.  W.  Wood,  for  defendant  In 
error. 

CliATTON,  J.  (after  stating  tbe  facts  as 
above).  It  appears  from  tbe  proof  that  the 
town  of  Sapulpa  had,  prior  to  the  Institu- 
tion of  the  condemnation  proceedings  by  the 
railway  company,  been  segregated  from  the 
tpnbllc  domain  of  the  Creek  Nation  by  a  gov- 
ernment survey  designating  the  exterior 
boundary  lines  of  the  town,  and  approved 
by  the  Secretary  of  the  Interior  February  15, 
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1901.  The  condemnation  proceedings  were 
instituted  June  3,  1902.  The  lots  were  not 
appraised  and  scheduled  until  after  August 
1,  1902,  and  the  plat,  dividing  the  town  off 
into  streets  and  alleys,  blocks  and  lots,  was 
not  approved  until  August  21,  1902,  a  few 
months  after  the  institution  of  the  suit 

It  is  claimed  by  the  railroad  company  that 
as  the  town  had  not  been  subdivided  into 
streets  and  alleys,  blocks,  and  lots,  and  the 
lots  had  not  been  appraised  and  scheduled  to 
the  different  claimants  at  the  time  of  the 
beginning  of  the  suit;  and  as  the  title  was 
still  in  the  Creek  Nation,  that  the  defendant 
in  error  was  only  entitled  to  the  value  of 
his  Improvements  on  the  lot  as  his  damages ; 
while  the  defendant  In  error  claims  tliat  be 
was  entitled  to  the  market  value  of  his  hold- 
ings, including  not  only  the  value  of  his  im- 
provements on  the  land,  but  also  the  then 
present  market  value  of  his  prospective  inter- 
est in  the  land.  And  this  Is  the  only  ques- 
tion in  the  case. 

Before  the  proceedings  began,  Sapulpa 
had  been  a  town  for  12  years — not  In  the 
legal  tvnse.  It  is  true,  but  an  aggregation  of 
people  which  entitled  tbem  to  all  of  the 
advantages  of  the  Curtis  bill  When  enacted. 
Up'  to  the  time  of  the  passage  of  that  bill, 
as  between  these  people  and  the  Creek  Na- 
tion, they  were  only  squatters  and  trespass- 
ers, without  any  title,  legal  or  equitable,  to 
the  land.  But,  as  between  themselves  and 
others  dealing  with  them  in  relation  to  the 
lands  having  full  knowledge  of  the  situation, 
the  courts  have  always  recognized  their  con- 
tracts relating  to  them.  Walker  Trading 
Oo.  V.  Orady  Trading  Co.,  1  Ind.  T.  191,  39 
S.  W.  854.  Among  themselves  they  bought 
and  sold  town  lots,  executed  mortgages  upon 
than  and  leased  them  to  tenants,  and,  as 
already  said,  the  courts  upheld  their  con- 
tracts; and  thus  it  was  that  these  early  town 
builders,  without  title,  established  a  market 
value  for  their  possessory  rights,  whatever 
they  may  have  been.  But,  when  the  Curtis 
bill  was  passed.  Congress  by  that  act,  and 
the  Creek  Nation,,  by  its  agreement,  recog- 
nizing that  white  men,  by  virtue  of  the  fact 
that  their  money  and  their  energy  and  in- 
dustry in  building  the  towns  had  greatly  en- 
hanced the  value  of  the  land,  thereby  cre- 
ating some  sort  of  an  equity  in  their  favor, 
enacted  and  agreed  that  the  towns  should  be 
segregated  and  incorporated,  and  laid  off  into 
lots,  and  the  lots,  not  iucludiug  the  improve- 
ments, should  be  appraised  at  their  fee- 
simple  value,  and  that  the  owner  of  the  im- 
provements should  have  the  right  to  buy 
them,  securing  a  fee-simple  title,  by  paying 
one-half  of  the  appraised  value  of  the  lot,  the 
legal  title  to  remain  in  the  Creek  Nation  un- 
til the  consideration  was  paid.  Congress 
aud  the  Creek  Nation  by  this  act  and  agre« 
meut  declared  and  fixed  the  relative  inter- 
ests of  the  Creek  Nation  and  the  owner  of 
the  improvement  on  the  lot  as  being  equal,  I 


each  one-half;  and  the  fact  that  the  title 
was  to  remain  In  the  Creek  Nation  as  se- 
curity for  the  payment  to  It  of  its  share  by 
the  owner  of  the  Improvement  had  no  ten- 
dency to  lessen  the  value  of  his  half  Inter- 
est, nor  was  his  Interest  so  remote  or  uncer- 
tain' that  its  value  could  not  be  ascertained. 
The  act  of  March  1,  1901,  entiUed,  "An  act 
to  ratify  and  confirm  an  agreement  with  the 
Muskogee  or  Creek  Indians,  and  for  other 
purposes"  (31  Stat  861,  c.  676),  as  far  as  the 
contention  in  this  case  Is  concerned,  is  not 
materially  different  from  the  agreement  con- 
tained In  the  Curtis  bill.  Upon  the  enact- 
ment of  these  statutes,  the  citizens  of  Sapul- 
pa in  possession  of  Improved  town  property 
were  no  longer  squatters  and  trespassers, 
especially  after  the  segregation  of  the  land 
by  surveying  the  limits  of  the  town  and  Its 
approval  by  the  Secretary  of  the  Interior. 
The  statute  made  their  possession  a  lawful 
and  a  valuable  one,  and  It  makes  no  differ- 
ence whether  payments  had  been  made  or 
not  or  whether  or  not  the  right  to  w  in 
the  land  was  a  vested  one  In  the  sense  that 
the  government  and  the  Creek  Nation  might 
repeal  the  statute  and  abrogate .  the  right 
This  contest  is  not  between  the  government 
and  the  Creek  Nation  on  the  one  side  and 
the  defendant  In  error  on  the  other,  but  it  is 
between  the  defendant  in  error  and  a  com- 
pany having  no  Interest  in  the  legislation 
and  agreements,  which  were  the  foundation 
and  the  source  of  this  valuable  right  to  the 
possession  and  ultimately  the  ownership  in 
fee  of  these  lands. 

The  contention  that  up  to  the  time  of  the 
commencement  of  these  proceedings  there 
had  been  no  payment  made  on  the  lot,  and 
therefore  defendant  in  error  bad  no  title  or 
right  which  would  entitle  him  to  compensa- 
tion In  a  condemnation  suit  is  not  well 
founded.  In  the  first  place.  It  is  not  neces- 
sary that  he  should  have  owned  the  fee  in 
the  land.  "If  the  land  is  taken  from  one  who 
owns  less  than  the  fee,  he  can  recover  for 
the  diminished  value  of  whatever  interest 
he  has,  and  that  only."  15  Enc.  Law  &  Pr. 
693.  and  cases  cited.  A  settler  on  public 
lands  who  has  made  a  valid  homestead 
entry  and  Is  In  possession  perfecting  his  ti- 
tle is  entitled  to  the  value  of  the  Injury  done 
his  possessitm.  Ellisworth,  etc.,  B.  Oo.  ▼. 
Gates,  41  Kan.  674,  21  Pac.  632,  But  In 
this  case  there  was  something  more  than 
mere  possession,  with  right  to  perfect  title. 
The  statute  and  the  agreement  granted  this 
right  on  the  theory  that  the  money  and  labor 
expended  In  improving  the  lands  within  the 
town  limits  was  equal  to  one  half  of  the 
value  of  the  lands,  and  was  the  equivalent 
of  a  payment  to  that  extent,  and  equitably 
at  least  they  might  be  regarded  as  one  half 
owners,  with  the  privilege  of  buying  the 
other  half  at  its  appraised  value.  If  the 
contention  of  the  railway  company  be  cor- 
rect in  this  case  and  all  cases  of  this  kind 
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In  the  condemnation  of  land  by  railroad 
companies,  the  result  would  be  that  the 
one-half  interest  of  the  Creek  Nation  would 
be  ascertained  and  paid,  the  value  of  the 
Improvements  would  be  paid  to  the  occupant, 
and  not  only  the  prospective  half  interest  of 
tbe  occupant  In  the  land  would  be  cut  off, 
but  the  half  Interest  Itself  would  be  acquir- 
ed by  tbe  company  without  compeusntion, 
simply  because  the  company  stepped  in  and 
took  It  before  the  time  had  arrived  under  tbe 
statute  when  the  occupant  of  the  land  couid 
make  his  payments  and  perfect  his  title; 
and  thus  all  of  the  benefits  intended  by  the 
statute  to  be  conferred  on  tbe  occupant  in 
consideration  of  the  expenditure  of  the  mon- 
ey and  labor  be  had  niurle  would  go  without 
consideration  to  the  railroad  company.  Tbe 
law  does  not  tolerate  such  injustice.  The  de- 
fendant in  error  bad  a  legal  and  a  valuable 
Interest  In  the  laud  which  could  not  be  ac- 
quired by  condemnation,  or  other  proceed- 
ings, without  compensation. 

The  court  charged  the  Jury  as  follows: 
"The  court  Instructs  the  Jury  that  under  the 
admitted  facts  In  this  case  the  plaintiff  had 
the  right,  by  holding  tbe  possession  of  the 


property  In  controversy  and  making  Im- 
provement thereon  other  than  temporary 
buildings,  fences,  and  tillage,  prior  to  tbe 
appearance  of  tbe  townsite  commission,  to 
bare  tlie  same  scheduled  to  him,  and  to  be 
awarded  the  right  to  purchase  the  same  by 
paying  one-half  of  the  appraised  value  there- 
of to  the  Creek  Nation;  and,  If  you  believe 
from  tbe  evidence  that  plaintiff  was  damag- 
ed by  being  deprived  of  that  right,  then 
your  verdict  should  be  for  tbe  plaintiff.  If 
.vou  find  for  the  plaintiff,  you  will  assess 
his  daraa.s^es  at  the  reasonable  market  value 
of  his  interest  in  said  property,  as  above  de- 
fined, on  the  30tb  day  of  June,  1902,  as 
shown  by  tbe  evidence.  To  tbe  sum  so 
found  you  will  add  Interest  at  the  rate  of  6 
per  cent,  per  annum  from  tbe  ^th  day  of 
June,  1002."  It  Is  our  opinion  that  under 
the  admitted  facts  the  charge  of  tbe  court, 
the  verdict  of  the  Jury  as  amended,  and  tbe 
Judgment  of  the  court  were  correct 

The  Judgment  of  the  court  below  Is  af- 
firmed. 

GILL,  0.  J.,  and  TOWNSEND  and  LAW- 
RENCE, JJ.,  concur. 
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KNIGHTS  *  LADIES  OF  SECURITY. 

(Kansas   City    Court   of   Appeals.      Miasonri. 

Oct  7,  1907.) 

L  Insubanob  —  Beneficial   AasooiATioiia — 
Actions— Pleading — Pkoof. 

A  foreign  life  insarance  association,  when 
sued  on  a  certificate  issued  by  it,  in  order  to 
receive  the  benefit  of  the  laws  and  rules  of 
construction  i>ertaining  to  death  benefit  certif- 
icates issued  b;  fraternal  benefit  associations, 
must  plead  and  prove  not  only  that  it  possess 
the  essential  qualifications  of  such  a  society, 
as  prescribed  in  Rev.  St.  1899,  i  1408  [Ann. 
St  190C,  p.  1111],  but  also  that  it  has  been 
admitted  to  do  business  in  this  state  in  the 
manner  provided  by  ReT.  St  1899,  |  1410 
[Ann.  St  1906,  p.  1113]. 

2.   Same— CONTBACP— CONSTBUCTION. 

Wiiere,  in  an  action  on  a  policy  of  life 
Insurance,  defendant  shows  that  it  was  qualified 
for  admission  into  the  state  as  a  fraternal 
beneficiary  association,  but  fails  to  prove  that 
It  was  admitted  to  do  business  in  the  state  as  a 
fraternal  order,  the  contract  must  be  considered 
as  one  of  regular  insurance. 
8.  Same. 

The  fact  that  a  certificate  of  life  InBuranoe 
indicates  on  its  face  that  it  was  issued  by  a 
fraternal  beneficiary  association  does  not  con- 
fer on  the  association  benefits  which  can  be 
acquired  only  in  the  manner  prescribed  by  law. 

4.  Same— FoBFEiTUBE. 

A  stipulation  in  a  death  benefit  certificate 
that  the  contract  should  be  subject  to  forfeiture 
for  any  of  the  causes  of  forfeiture  prescribed 
in  the  laws  of  the  order,  or  thereafter  prescrib- 
ed by  amendment  thereof,  had  the  effect  of 
malting  the  laws  then  in  force  an  integral  part 
of  the  contract 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  28,   Insurance,  {  1854.] 

5.  CONTBACTB— FOBFEITUBE— ENFOBCEKENT. 

Where  parties  to  a  contract  clearly  stipu- 
late In  a  contract  for  forfeiture  of  acquired 
rights,  the  contract  will  be  enforced,  where  not 
obnoxious  to  any  sound  reason  of  public  policy. 
[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  11,  Contracts,  i  ISlBVi.] 

6.  insubanoe— fobtotube— nonpatkent   of 
Pbemiuub. 

Stipulations    in   a   contract   of   insurance, 

ftroviding  that  nonpayment  of  premiums  shall 
pso  facto  work  a  forfeiture,  without  notice  to 
the  delinquent  are  enforceable. 

[Eld.  Note. — ^For  cases  in  point  see  Cent.  Dig. 
vol.  28,  Insurance,  {  1017.] 

7.  Sake. 

In  the  absence  of  any  stipulation  for  for- 
feiture on  the  ground  of  nonpayment,  the  policy 
remains  In  force  during  the  lifetime  of  the  in- 
sured, however  delinquent  he  may  become  with 
respect  to  agreed  payments. 

8.  Samb— AonoN»— BuBDEN  of  Pboof. 

In  an  action  on  a  certificate  of  insurance 
issued  by  a  l>eneficial  associaliun,  the  burden  is 
on  defendant  of  pleading  and  proving  a  for- 
feiture. 

[B(l.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  {  2005.] 

9.  Pleadino — Pboof— Vabianok. 

A  pleader  is  held  to  the  proof  of  his  spec- 
ifications, and  will  not  be  permitted  to  plead 
one  in-strument  as  a  foundation  of  his  cause 
of  action  and  defense,  and  prove  another. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  89,  Pleading,  ({  1325-1332!] 


10.  Apfkal  — Pbebkbtatioh  or  QtrEsno:<8 
FOB  Rktiew  —  iBsmcB  Not  Tendebed  bt 
Pleadihob. 

An  issue  not  tendered  by  the  pleadings  can- 
not be  entertained  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  2,  Appeal  and  Error,  U  1137-1140.] 

Appeal  from  Circuit  Court,  Jadcsoo  Conn- 
ty;  John  G.  Park.  Judge. 

Action  by  SalUe  B.  Grnwell  against  the 
National  Council  Knigbta  and  Ladies  of  Se- 
curity. Judgment  for  plaintiff,  and  defendr 
ant  appeals.    Affirmed. 

I.  B.  KImbrell  and  Chas.  A.  Rlehl,  for  ap- 
pellant B.  W.  Shannon  and  M.  A.  Fjlte,  for 
respondent 

■  JOHNSON,  J.  Action  upon  a  policy  of  life 
Insurance.  In  obedience  to  a  peremptory  lit 
structlon,  the  Jury  returned  a  verdict  In  fa- 
vor of  plaintiff  for  the  amount  prayed  in  the 
petition,  and  the  cause  is  here  on  the  appeal 
of  defendant,  whose  principal  contention  Is 
that  under  the  pleadings  and  evidence  a  ver- 
dict should  have  been  directed  In  Its  favor. 
For  aught  disclosed  by  the  allegations  of 
the  petition,  the  contract  of  insurance  wai 
one  of  an  old  line  or  mutual  company,  but  de- 
fendant, while  admitting  its  execution,  al- 
leges In  the  au.s-n-er  that  it  is  one  falling 
within  the  operation  of  the  laws  applicable 
to  fraternal  beneficiary  associations.  The  con- 
tract Itself  recites  that  it  is  a  "beneflciaiy 
certificate  Issued  by  the  National  Council  of 
the  Knights  and  Ladies  of  Security"  to  "WU- 
11am  C.  Gruwell,  a  member  of  Success  Coun- 
cil No.  Oil,  located  at  Kansas  City,  state  of 
Missouri,"  and  provides  that  "in  considera- 
tion of  the  premises  and  in  accordance  with 
and  under  the  provisions  of  the  constitntion 
and  laws  of  the  order  now  In  force  or  that 
may  be  hereafter  enacted  •  •  •  the  said 
national  council  hereby  agrees  to  pay  to  Sal- 
lie  B.  Gruwell,  bearing  the  relation  to  said 
member  of  wife,  the  sum  of  $2,000,"  etc. 
Among  the  stipulations  Is  one  providing  that 
"this  certificate  and  contract  is  and  shall  be 
subject  to  forfeiture  for  any  of  the  causes  of 
forfeiture  which  are  now  prescribed  In  the 
laws  of  the  order,  or  for  other  cause  or  caus- 
es of  forfeiture  which  may  be  hereafter  pre- 
scribed by  this  order  by  the  amendment  of 
said  laws."  The  answer  alleges  that  defend- 
ant "was  at  all  times  herein  mentioned  a 
fraternal  beneflciaiy  society  organized  and 
Incorporated  as  a  body  corporate  and  politic 
under  and  by  virtue  of  the  la-ws  of  the  state 
of  Kansas  and  doing  business  In  the  state  of 
Missouri  by  permission  and  license  of  said 
state,  •  •  *  that  at  the  time  of  the  death 
of  the  said  William  C.  Gruwell  he  had  not 
performed  all  of  the  conditions  of  said  con- 
tract upon  his  part,  nor  bad  he  compiled 
with  all  of  the  provisions  of  the  constitution 
and  laws  of  the  order.  In  force  at  that  time, 
nor  was  he  a  member  of  the  order  In  good 
standing  at  the  time  of  his  death,  for  that 
at  the  execution  of  said  contract  and  at  all 


Digitized  by 


Google 


Ma) 


GRUWELL  V.  NATIONAL  COUNCIL  OF  K,  4  L.  OF  & 


885 


times  between  tbe  date  of  said  contract  and 
the  death  of  the  said  William  C.  Gruweli, 
there  were  laws  of  said  order  in  force  and 
effect.  In  the  words  and  figures  as  follows,  to 
wit:  The  financial  secretary  of  each  subor- 
dinate council  shall  keep  a  book  wherein  all 
assessments  shall '  be  entered  against  each 
member  holding  a  valid  certificate.  Such  en- 
try shall  be  made  bearing  date  of  tbe  first 
day  of  the  month  for  the  regular  assessment, 
or  any  special  or  extra  assessment  which 
shall  have  been  .levied  for  that  month,  which 
must  be  paid  on  or  before  the  last  day  of  the 
month.  All  assessments  for  any  month  shall 
become  due  and  payable  on  the  first  day  of 
that  month.  The  certificate  of  each  member 
who  has  not  paid  such  assessment  or  assess- 
ments on  or  before  the  last  day  of  the  month 
shall  by  the  fact  of  such  nonpayment  stand 
suspended  without  notice,  and  no  act  on  the 
part  of  the  council  or  any  officer  thereof  or 
of  tbe  national  council  shall  be  required  as 
essential  to  such  suspension,  and  all  rights 
under  said  certificate  shall  be  forfeited.  No 
Tight  under  said  certificate  shall  be  restored 
until  it  has  been  duly  reinstated  by  compli- 
ance by  the  member  with  the  laws  of  the 
order  with  reference  to  reinstatement.'  Which 
said  law,  at  the  time  of  tbe  death  of  the  said 
William  O.  Oruwell,  was  known  as  section 
112  of  the  Laws  of  1902,  and  said  section  had 
been  and  was  In  force  and  effect  from  July 
1,  1902,  up  to  and  including  tbe  time  of  the 
death  of  the  said  William  G.  aruwell."'  Oth- 
er sections  of  laws  enacted  by  defendant  in 
1902  are  then  set  out  in  hsec  verba,  bat  none 
of  them  deals  directly  with  the  subject  of  the 
forfeiture  of  the  certificate  or  the  suspension 
of  the  member,  except  section  123,  which,  it 
Is  stated,  was  in  force  at  the  time  the  cer- 
tificate was  Issued  (September  21,  1901)  and 
was  re-enacted  when  the  laws  were  revised 
In  July,  1902.  It  Is  as  follows:  "Each  mem- 
ber of  the  subordinate  council  shall  pay  In- 
to the  funds  thereof,  as  monthly  dues,  such 
sum  as  shall  be  prescribed  by  the  laws  there- 
of, to  commence  with  the  date  of  Initiation. 
Any  member  who  neglects  or  refuses  to  pay 
these  dues,  as  fixed  by  the  laws  of  the  coun- 
cil, within  the  time  provided  by  said  by-laws 
shall,  by  such  failure,  stand  suspended  from 
the  order."  After  alleging  the  amount  of 
daes  and  assessments  Mr.  Oruwell  was  re- 
quired to  pay  monthly  at  stated  periods  In 
order  to  prevent  a  forfeiture  of  the  certificate 
and  his  suspension  as  a  member,  it  is  alleged 
that  "he  wholly  failed  to  pay  or  cause  to  be 
paid  the  said  regular  assessment  and  dues 
for  the  month  of  August,  1003,  and  by  said 
failure  so  to  pay  within  said  month  of  Au- 
gust, 1903,  became  suspended  as  a  member  of 
said  defendant  order,  and  all  rights  under 
said  certificate  became  and  were  wholly  for- 
feited thereby,"  and  that  thereafter,  and  to 
the  date  of  his  death,  which  occurred  on  the 
2d  day  of  January,  1905,  he  failed  to  pay  any 
of  the  monthly  dues  and  assessments  which 
would  have  accrued  during  that  period  had 


he  remained  a  member  In  good  standing.  Oth- 
er facts  are  alleged  In  the  answer,  but  their 
repetition  here  is  not  essential  to  a  proper 
understanding  of  the  questions,  which,  In  our 
view,  are  determinative  of  tbe  rights  of  the 
parties.    The  reply  is  a  general  denial. 

To  receive  the  benefit  of  the  liberal  laws 
and  rules  of  construction  pertaining  to  death 
benefit  certificates  Issued  by  fraternal  bene- 
ficiary associations,  defendant  had  the  bur- 
den of  pleading  and  proving,  not  only  that  It 
possessed  the  essential  qualifications  of  such 
societies  as  prescribed  in  section  1408,  Rev. 
St  1809  [Ann.  St  1906,  p.  1111],  but  also  that, 
being  incorporated  under  tbe  laws  of  another 
state,  it  had  been  admitted  to  do  business  In 
this  state  in  the  manner  provided  in  section 
1410,  Rev.  8t  1899  [Ann.  St  1906,  p.  1113], 
The  evidence  adduced  by  defendant  falls 
short  of  showing  that  It  was  qualified  for  ad- 
mission Into  this  state  as  a  fraternal  benefi- 
ciary association;  but,  bad  that  fact  been 
made  to  appear,  we  still  would  be  compelled 
to  hold  that  the  contract  cannot  be  consider- 
ed otherwise  thsm  as  one  of  regular  insur- 
ance, since  there  is  no  proof  in  the  record 
that  defendant  was  admitted  to  do  business 
In  this  state  as  a  fraternal  order.  It  averred 
in  the  answer  that  It  was  "doing  business  in 
the  state  of  Missouri  by  permission  and  li- 
cense of  said  state,"  and  that  fact  if  It  ex- 
isted, should  have  been  established  by  proof. 
When  defendant  admitted  tbe  execution  of 
the  certificate  on  whldi  plaintiff  based  a 
cause  of  action  as  upon  a  policy  of  ordinary 
life  insurance,  and  further  admitted  the  fact 
of  the  death  of  the  assured,  the  prima  facie 
right  of  plaintiff  to  a  recovery  was  complete 
and  could  be  defeated  only  by  proof  of  defen- 
sive facts,  and,  obviously,  tbe  burden  of 
pleading  and  proving  such  facts  was  cast  on 
defendant  the  party  who  afllrmed  their  ex- 
istence. It  matters  not  that  the  certificate 
Indicates  on  its  face  that  it  was  Issued  by 
a  fraternal  beneficiary  association,  the  form 
of  the  contract  cannot  serve  to  confer  a  bene- 
fit which  the  law  provides  may  be  acquired 
only  In  the  particular  manner  prescribed. 
Baltzell  V.  Modem  Woodmen,  98  Mo.  App. 
153,  71  S.  W.  1071;  Logan  v.  Ins.  Co.,  146 
Mo.  114,  47  S.  W.  948 ;  Brassfield  v.  Knlghte 
of  Maccabees,  92  Mo.  App.  102;  Herzberg  v. 
Modern  Brotherhood,  110  Mo.  App.  328,  85  S. 
W.  986;  Johnson  v.  Sovereign  Camp,  119  Mo. 
App.  98,  95  S.  W.  951 ;  Morton  v.  Supreme 
Council,  100  Mo.  App.  76,  73  8.  W.  259.  It 
follows  that  defendant  must  be  denied  the 
benefit  of  the  laws  and  rules  relating  to  fra- 
ternal orders,  and  that  the  certificate  before 
us  must  be  treated  as  one  Issued  by  a  corpo- 
ration of  another  class. 

Thus  regarding  it,  the  next  subject  of  in- 
quiry Is  that  of  the  alleged  forfeiture  of  the 
certificate  In  consequence  of  the  delinquen- 
cy of  the  assured  with  respect  to  the  payment 
of  dues  and  assessmente  levied  In  accordance 
with  tbe  terms  of  the  contract  The  record 
discloses  some  confilct  between  the  parties 
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relative  to  matters  of  fact.  On  bebalf  of 
plaintiff,  the  evidence  tends  to  show  tbat  in 
April,  1903,  the  assured  was  stricken  wltti 
ttie  malady  from  wtiicb  be  died ;  tbat  be  con- 
tinued paying  bis  dues  and  assessments  and 
paid  ttiose  levied  for  the  month  of  August; 
tbat  without  any  cause  be  was  suspended, 
and  his  certificate  declared  forfeited,  by  de- 
fendant on  the  false  ground  that  he  had  be- 
come delinquent  in  mailing  the  August  pay- 
ment, .  and  that  plaintiff,  when  she  remon- 
strated with  one  of  the  officers  of  the  local 
lodge  of  which  her  husband  was  a  member, 
was  informed  he  would  not  be  reinstated,  nor 
would  the  ban  of  forfeiture  be  removed  from 
the  certificate  except  on  the  condition  that  a 
physical  examination  would  disclose  tbat  he 
was  tben  in  good  health.  As  the  assured 
could  not  hope  to  pass  such  examination, 
nothing  more  was  done  until  about  one  month 
before  his  death,  when  be  employed  an  attoi^ 
ney,  who  made  a  tender  to  defendant  of  the 
amount  sn£Bcient  to  reinstate  the  certificate 
and  to  restore  the  assured  to  membership  in 
the  order.  The  tender  was  refused.  On  be- 
half of  defendant,  the  evidence  very  strongly 
tends  to  show  that  the  assured  did  not  pay 
the  August  assessment  and  dues,  and  made 
no  effort  of  any  kind  toward  reinstatement 
for  a  period  of  about  17  months,  when,  t>eing 
In  fear  of  death,  be  attempted  to  have  his 
rights  under  the  certificate  restored  by  a  ten- 
der of  the  accrued  dues  and  assessments.  We 
will  adopt  the  statement  of  facts  most  fav- 
orable to  defendant  in  our  consideration  of 
the  questions  arising  under  its  insistence 
that  the  court  erred  in  peremptorily  instruct- 
ing a  verdict  for  plaintiff.  The  stipulation  in 
the  certificate  that  the  contract  "shall  be  suth 
,  ject  to  forfeiture  for  any  of  the  causes  of 
forfeiture  which  are  now  prescribed  in  the 
laws  of  the  order,  or  for  other  cause  or  caus- 
es of  forfeiture  which  may  be  hereafter  pre- 
acrltiied  by  this  order  by  the  amendment  of 
said  laws,"  had  the  effect  of  making  the  laws 
of  the  order  relating  to  forfeiture  then  in 
force  an  integral  part  of  the  contract  of  in- 
surance. 

Though  the  law  always  looks  with  an  un- 
friendly eye  on  provisions  in  contracts  for  the 
forfeiture  of  acquired  rights,  where  the  par- 
ties clearly  stipulate  for  such  forfeiture,  and 
-it  does  not  apx>ear  to  be  obnoxious  to  any 
sound  reason  of  public  policy,  courts  will  en- 
force the  contract  the  parties  themselves  have 
made.  No  reason  appears  for  denying  to  the 
Insurer  the  protection  of  a  contractual  pro- 
vision compelling  the  prompt  payment  of  the 
stipulated  consideration  on  pain  of  forfeiture. 
Indeed,  it  is  difllcult  to  perceive  bow  any  in- 
surance company,  whether  old  line,  mutual, 
or  fraternal,  could  do  business  at  all  if  it 
permitted  its  policies  to  remain  In  force  in- 
definitely after  the  assured  bad  ceased  to 
pay  agreed  premiums.  Forfeiture  for  non- 
payment Is  a  necessary  means  to  avert  dis- 
aster to  the  enterprise,  and  It  Is  well  settled 
tbat  stipulations  In  the  contract  which  pro- 


vide tbat  nonpayment  Ipso  facto  shall  work 
a  forfeiture,  without  notice  to  the  delinquent, 
should  be  enforced.  But,  In  the  absence  of 
any  stipulation  in  the  contract  for  forfeiture 
on  the  ground  of  nonpayment,  the  policy  will 
remain  In  force  during  tl)e  lifetime  of  the 
assured,  however  delinquent  he  may  have  be- 
come with  respect  to  agreed  payments.  The 
Idea  that  the  contract  of  Insurance  remains 
in  force  only  during  the  period  for  which  a 
premium  has  been  paid,  though  it  has  the 
support  of  respectable  authority,  we  think  is 
opposed  to  sound  reason,  as  well  as  to  the 
weight  of  authority.  As  was  said  by  the 
Supreme  Court  of  the  United '  States  in  In- 
surance Co.  V.  Statham,  93  U.  S.  24,  23  L,  Ed. 
789:  "The  contract  Is  not  an  assurance  for 
a  single  year  with  the  privilege  of  renewal 
from  year  to  year  by  paying  an  annual  premi- 
um, but  it  Is  an  entire  contract  of  assurance 
for  life,  subject  to  discontinuance  and  for- 
feiture for  nonpayment  of  any  of  the  stipu- 
lated premiums.  •  •  •  It  often  happens 
that  the  assured  pays  the  entire  premium 
in  advance  or  in  5,  10,  or  20  installments. 
Such  Installments  are  clearly  not  Intended 
as  the  consideration  for  the  respective  years 
in  whicb  they  are  paid,  for  after  they  are  all 
paid  the  policy  stands  good  for  the  balance 
of  the  life  of  the  Insured  without  any  fur- 
ther payment.  Each  installment  is,  in  fact, 
part  consideration  of  the  entire  Insurance  for 
life.  It  is  the  same  thing  where  the  annual 
premiums  are  spread  over  the  whole  life. 
•  *  •  There  is  no  proper  relation  between 
the  annual  premium  and  the  risk  of  assur- 
ance for  the  year  in  which  It  Is  paid."  Bacon 
on  Benefit  Societies  (3d  Ed.)  |  351. 

In  the  present  case,  the  monthly  assess- 
ments, in  effect,  were  nothing  more  nor  less 
than  Installments  of  a  consideration  which 
the  assured  had  agreed  to  pay  fDr  the  under- 
taking of  defendant  to  pay  his  beneficiary  an 
agreed  Indemnity  at  bis  death.  Without  any 
agreement  that  the  failure  to  pay  any  such 
installment  or  installments  would  work  a 
forfeiture  of  the  right  to  enforce  the  underT 
taking  of  defendant,  the  only  recourse  open 
to  defendant,  in  the  event  the  assured  died 
delinquent,  was  to  deduct  the  amount  of  the 
unpaid  premiums  from  the  amount  the  cer- 
tificate required  It  to  pay  to  the  beneficiary. 
It  results  from  these  principles  tbat  the  bur- 
den is  on  defendant  to  plead  and  prove  the 
forfeiture  which  it  claims  obtained  prior  to 
the  death  of  the  assured.  Tbat  burden  re- 
quired it  to  show,  first,  that  the  contract  con- 
tained an  agreement  for  the  forfeiture  of  the 
rights  of  the  assured  to  the  l>eneaciary  on 
account  of  nonpayment  of  premium  install- 
ments, and  tben  that  such  forfeiture  in  fact 
had  occurred. 

As  we  have  shown,  the  certificate  refers 
generally  to  the  laws  of  the  order  dealing 
with  this  subject  and  makes  them  a  part  of 
the  contract.  It  was  Incumbent  upon  de- 
fendant to  plead  and  prove  the  laws  under 
whicb  it  claimed  the  forfeiture  had  occurred. 
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It  did  plead  In  hsec  verba  two  auch  laws  of 
tbe  order,  viz.,  sections  112  and  123.  The 
first  of  these  provides  for  a  forfeiture  of  tbe 
certificate  in  the  event  of  the  nonpayment  of 
dues  and  assessments  for  a  prescribed  period, 
but  the  second  provides  only  for  a  suspep- 
slon  of  the  member  In  case  he  falls  to  pay 
bis  dues  to  the  order,  and  not  for  the  forfei- 
ture of  the  death  benefit  certificate.  Defend- 
ant adduced  proof  of  the  existence  of  sec- 
tion 123,  but  failed  entirely  to  prove  that  of 
tlie  law  pleaded  as  section  112.  It  appears 
that  some  time  after  the  certificate  was  Is- 
sued the  laws  were  amended,  and  some 
change  was  made  In  section  112,  but  that  sec- 
tion, as  It  appears  In  the  laws  in  force  at  the 
time  the  certificate  was  Issued,  as  well  as  In 
those  adopted  after  that  event,  differs  t)oth  in 
word  and  substance  from  the  section  pleaded 
In  tbe  answer;  and  the  learned  trial  Judge, 
noting  the  material  variance  between  them, 
properly  refused  to  receive  the  proof  offered. 
The  rule  is  elemental  that,  where  the  plead- 
er specifies,  he  Is  held  to  the  proof  of  his 
specifications.  He  will  not  be  permitted  to 
plead  one  instrument  as  a  foundation  of  his 
cause  of  action  or  defense,  and  prove  another. 
Plaintiff  was  advised  by  the  answer  to  pre- 
pare to  encounter  at  the  trial  proof  of  a  cer- 
tain law  on  which  defendant  based  Its  princi- 
pal defense.  To  require  her  to  meet,  without 
notice,  another  law,  substantially  different 
from  that  pleaded,  would  be  violative  of  the 
principle  which  always  accords  to  a  party 
to  an  action  In  court  ^alr  opportunity  to  pre- 
pare to  meet  the  charges  of  his  adversary. 
The  evidence  adduced  by  defendant  thus  fall- 
ing to  show  the  existence  of  any  contractual 
provision  for  the  forfeiture  of  the  certificate, 
the  court  could  not  do  otherwise  than  per- 
emptorily Instruct  a  verdict  for  plaintiff,  since 
tbe  Issuance  of  the  certificate  and  the  death 
of  the  assured  are  conceded  facts,  which,  as 
we  have  said,  entitled  her  to  a  recovery  in 
the  absence  of  an  affirmative  defense. 

Point  Is  made  that  the  Judgment  is  exces- 
sive In  the  sum  of  $100,  which  defendant, 
under  a  stipulation  In  the  certificate  was  en- 
titled to  deduct  for  the  reserve  fund ;  but  it 
cannot  be  entertained,,  since  no  such  Issue 
iras  tendered  In  the  answer. 

The  Judgment  la  affirmed.   All  concur. 


HBDDEN  V.  8CHNEBLIN. 

(Kansas  City  Court  of  Appeals.    Missouri. 

Oct  7,  1907.) 

1.  Fbauds,  Statotk  of  — Promises  to  An- 
swKB  FOR  Debts  of  Anotheb. 

An  oral  agreement  to  pay  a  debt,  made 
with  the  debtor  or  some  person  interested  for 
him.  and  founded  on  a  new  and  valid  consid- 
eration, is  an  independent  undertalting,  and  is 
sot  void  within  tbe  statute  of  frauds. 

[Ed.  Note.— For  cases  in  point,  see   Cent.  Dig. 
vol.  23.  Frauds,  Statute  of,  ^  27.] 

2.  Samx. 

An  oral  promise  by  an  administrator  to 
loan   to  a  buyer  of  mortgaged  chattels  of  the 


estate  money  to  pay  tbe  mortgage  debt  is  not 
a  promise  to  answer  for  the  debt  of  another 
within  the  statute  of  frauds. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of,  {  27.] 

8.  Same  —  Contbacts    Perfobued    bt    One 

Party— EIffkct. 

A  buyer  of  mortgaged  chattels  from  the  es- 
tate of  a  decedent  paid  to  the  administrator  the 
price  in  excess  of  tne  mortgage  debt,  and  accept- 
ed a  delivery  of  the  property,  on  the  faith  of 
the  oral  promise  of  the  administrator  to  loan 
money  snracient  to  pay  the  mortKage  debt.  Thi> 
buyer  performed  his  part  of  the  contract  of 
sale.  Held  sufficient  performance  to  take  the 
case  out  of  the  statute  of  frauds. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of,  f  287.] 

4.  QuABANTT— Wart  of  Cohbidebation— Ef- 
fect. 

*         A  mere  promise  to  pay  an  existing  debt  of 

another,  without  any  new  consideration,  is  void. 
[ E!d.  Note.— For  cases  in  point,  see   Cent.  Dig. 

Tol.  25,  Guaranty.   {  13.] 

B.  Contbaots  —  Sufficienot  of  Consideba- 
now. 

A  buyer  of  mortgaged  chattels  of  the  es- 
tate of  a  deoodent  agreed  to  pay  to  the  adminis- 
trator the  price  in  excess  of  the  mortgage  debt, 
and  the  odmiuistrator,  as  a  part  of  the  trans- 
action, orally  agreed  to  loan  to  the  buyer  ivoiiey 
with  which  to  pay  the  mcrlgaKe  debt.  Without 
the  administrator's  promise,  the  sale  would  not 
have  i)een  consummated.  Held,  that  the  prom- 
ise was  supported  by  a  sufficient  consideration. 

6.  Damages— Breach  of  Contract— Measure 
OF  Damages. 

The  measure  of  damages  for  breach  of  con- 
tract is  that  compensation  shall  be  equal  to  the 
injnry,  though  only  such  consequential  dam- 
ages as  are  the  natural  and  proximate  conse- 
quence of  a  breach  are  allowed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  i  68.] 

7.  Same. 

Where  there  is  a  breach  of  an  agreement  to 
tend  money  at  a  particular  time,  the  measure 
of  damages  is  the  difference  between  the  in- 
terest on  the  loan  at  the  contract  rate  and  tlie 
rate,  not  exceeding  the  legal  rate,  which  the 
borrower  must  pay  for  the  money  in  the  mar- 
ket, except  where  the  breach  results  in  an  in- 
jury within  the  contemplation  of  the  parties, 
in  which  case  the  delinquent  party  must  answer 
for  such  injury. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  DIg.V 
vol.  15,  Damages,  f  843.] 

8.  Same. 

A  buyer  of  mortgaged  chattels  of  an  estate 
of  a  decedent  paid  to  the  administrator  the 
price  in  excess  of  the  mortgage  debt,  and  ac- 
cepted a  delivery  of  the  property.  The  sale 
wns  made  becau-se  of  the  administrator's  prom- 
lite  to  lo-in  to  the  buyer  sufficient  money  with 
which  to  pay  the  mortgage  debt.  The  adminis- 
trator knew  that  the  buyer  could  not  obtain  the 
money  in  the  open  market.  Held,  that  the  buy- 
er, on  the  administrator's  breach  of  contract, 
was  entitled  to  recover  the  special  damages 
snstnined. 

(E().  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15.  Damages,  S  343.] 

Appeal  from  Circuit  Court,  Yemon  Coan- 
ty;  L.  W.  Shaffer,  Judge. 

Action  by  B.  O.  Hedden  against  Qeorge 
Schneblln.  From  a  Judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

M.  T.  January,  for  appellant  Scott  ft 
Bowker,  for  respondent 
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JOHNSON,  J.  Action  for  damages  result- 
ing from  breach  of  contract  It  appears 
from  the  allegations  of  the  petition,  and  from 
the  evidence  introduced  by  plaintiff,  that 
plaintiff  and  one  Doubet  began  negotiations 
for  the  purchase  of  the  former  of  a  dairy 
stock  consisting  of  cattle,  horses,  wagons, 
and  flzturea,  and  were  progressing  with  them, 
when  Doubet,  the  owner  of  the  stock,  died, 
on  the  3d  day  of  March,  1906,  leaving  Iiis 
widow  sole  heir  to  his  property.  A  few  days 
after  his  death  defendant  Schneblin,  brother- 
in-law  to  the  widow,  qualified  as  adminis- 
trator of  the  estate,  and  the  negotiations  for 
the  purchase  of  tlie  dairy  were  resumed  by 
plaintiff  with  him.  The  property  was  incum- 
bered by  a  chattel  mortgage  to  secure  two 
sureties  who  had  indorsed  Doubet's  note  to  a  « 
bank  for  $988.  Plaintiff  and  defendant 
agreed  on  a  sale  at  the  sum  of  $1,800,  but 
plaintiff  was  able  to  pay  only  $812  of  the 
purchase  price,  and,  in  order  to  effect  the 
sale,  defendant  agreed  to  lend  him  the  re- 
mainder of  $988  for  one  year,  and  to  make 
the  loan  in  time  for  the  proceeds  to  be  used 
in  paying  off  the  debt  of  the  estate  to  the 
bank,  which  would  become  due  in  about  one 
month.  The  sale  was  closed  on  this  agree- 
ment, and  plaintiff  paid  to  defendant  $812 
and  took  possession  of  the  property.  When 
the  bank  note  matured,  defendant  failed  to 
advance  the  money  necessary  to  pay  it,  and 
later  refused  to  make  the  loan  on  the  terms 
agreed.  Plaintiff  then  attempted  to  Ix>rrow 
the  money  elsewhere,  but  was  unsuccessful, 
and  again  applied  to  defendant  for  the  loan. 
After  much  negotiation,  defendant  agreed  to 
make  the  loan  for  six  months,  provided  plain- 
tiff would  secure  him  by  chattel  mortgage 
covering  the  dairy  stock  and  some  other 
personal  property  which  plaintiff  owned.  In 
the  meantime  the  holders  of  the  chattel  mort- 
gage, becoming  impatient,  had  advertised  the 
property  for  sale,  and  the  agreement  between 
plaintiff  and  defendant  we  have  last  mention- 
ed was  made  on  the  day  preceding  that  on 
which  the  sale  was  to  occur.  The  parties 
separated  with  the  understanding  that  they 
were  to  meet  at  a  certain  office  in  Nevada 
the  next  day,  before  the  sale,  to  close  the 
transaction.  There  is  some  dispute  relative 
to  the  hour  of  this  appointment.  Plaintiff 
contends  it  was  at  9  o'clock  in  the  morning, 
and  defendant  that  it  was  an  hour  later. 
Each  appeared  at  the  designated  place  at  the 
time  he  understood  to  have  been  set  for  the 
meeting,  with  the  result  that  they  failed  to 
meet,  and,  each  thinking  the  other  had  chang- 
ed his  mind,  proceeded  to  the  place  of  sale. 
Defendant  says  that,  immediately  tiefore 
the  sale,  he  again  offered  to  loan  plaintiff  the 
money  on  the  terms  of  the  agreement  made 
the  preceding  day,  but  plaintiff  contradicts 
this  statement,  and  dedares  that  no  such  of- 
fer of  assistance  was  made.  The  proceeds  of 
the  sale  were  tuirely  sufficient  to  discharge 
the  mortgage  debt,  and  this  action  Is  to  re- 
cover from  defendant  in  his  individual  ca- 


pacity the  value  of  the  property  above  the 
amount  of  the  incumbrance.  Defendant,  in 
his  testimony,  admits  making  the*  sale  of  the 
dairy  to  plaintiff  for  the  sum  of  $1,800  and 
the  payment  by  plaintiff  of  $812  of  the  pur- 
chase money,  but  denies  that  he  agreed  to 
lend  him  the  sum  of  $988  for  one  year  or  to 
make  him  any  loan.  His  version  of  the 
agreement  is  that  plaintiff  was  to  borrow  the 
money  from  the  bank  for  six  months,  and 
that  defendant  and  his  brother-in-law  would 
become  sureties  on  the  note.  He  states  that, 
when  the  Indebtedness  of  the  Doubet  estate 
ta  the  bank  became  due,  he  Importuned  plain- 
tiff, without  success,  to  close  the  transaction 
on  the  terms  agreed,  in  order  that  the 
estate  might  be  released  from  its  obligation, 
but  plaintiff  refused,  on  the  ground  that  lie 
expected  to  Iwrrow  the  money  from  a  friend, 
and  did  not  accept  defendant's  projrasal  until 
the  day  before  that  on  which  the  property 
was  advertised  for  sale  under  the  mortgage, 
that  from  then  on  to  the  very  moment  of  sale 
defendant  made  every  effort  to  Induce  plain- 
tiff to  take  the  loan,  but  Ills  efforts  were 
unavailing.  At  the  close  of  the  evidence, 
the  court  refused  to  give  a  peremptory  In- 
struction asked  by  defendant,  and  at  the  In- 
stance of  plaintiff  instructed  the  jury  as  fol- 
lows:   "That  If  you  l)elieve  and  find  from  the 

evidence  that  on  the day  of  March, 

1906,  the  estate  of  D.  Doubet  was  the  owner 
of  a  certain  dairy,  consisting  of  47  head  of 
cattle,  horses,  and  wagons  and  dairy  fixtures, 
and  that  on  said  date  the  plaintiff  herein 
purchased  the  same  froth  said  estate  through 
the  defendant  George  S.  Schneblin,  and  that 
the  purchase  price  agreed  on  at  the  time  was 
the  sum  of  $1,800,  and  if  you  further  be- 
lieve and  find  from  the  evidence  that  at  said 
time  there  was  a  mortgage  on  said  property 
of  Ellas  Dean  and  Q.  Q.  Ewing  for  the  sum 
of  $988,  covering  all  the  aforesaid  property, 
due  on  the  21st  day  of  April,  1905,  and  if  yoo 
further  believe  and  find  from  the  evidence 
that  it  was  agreed  between  plaintiff  and  de- 
fendant at  the  time  that  plaintiff  should  pay 
the  sum  of  $812  in  cash,  and  that  defend- 
ant agreed  to  take  up  and  discharge  said 
mortgage  held  by  said  Ewing  and  Dean,  an«l 
take  a  new  mortgage  from  the  plaintiff  for 
one  year  for  said  amount  and  agreed  to 
carry  him  for  said  time  for  said  amount  in- 
dividually, and  you  find  that  was  the  only 
contract  between  them  in  regard  to  samo, 
and  that,  in  pursuance  of  and  in  reliance  up- 
on said  agreement,  plaintiff  herein  paid  to 
said  defendant  the  sum  of  $812  as  afore- 
said, and  that  the  defendant  failed,  neglect- 
ed, and  refused  to  discharge  said  mortgage 
held  by  said  Dean  and  Ewing  as  aforesaid, 
and  take  a  new  mortgage  from-  the  defendant 
and  carry  him  thereon  for  one  year,  and  If 
you  further  believe  and  find  from  the  evi- 
dence  that  after  the  maturity  of  said  mort- 
gage, to  wit,  on  the  29th  day  of  June,  1905, 
all  of  the  aforesaid  property  purchased  by 
the  plaintiff  as  aforesaid  was  foreclosed  and 
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■old  nnder  the  mortgage  held  by  said  Dean 
and  Gwlng,  and  that  at  said  sale  said  prop- 
erty was  bid  in  by  outsiders  for  less  than 
the  face  of  said  mortgage,  and  thereby  be- 
came wboUy  lost  to  this  plaintiff,  then  your 
finding  must  be  in  favor  of  the  plaintiff,  and 
yon  win  assess  his  damages  at  the  reasonable 
market  valne  of  said  property  on  the  29th 
day  of  June,  1905,  if  any,  over  and-  above 
said  mortgage  of  $988  held  by  Dean  an^ 
Ewing  as  aforesaid,  not  to  exceed  In  all  the 
sum  of  $800."  On  behalf  of  defendant  the 
following  instructions  were  given:  "If  the 
Jury  believe  from  the  evidence  that  defend- 
ant Schneblln  was  ready  and  willing  and  able 
to  carry  out  his  contract  made  with  plaintiff 
on  March  17,  1905,  in  the  office  of  D.  M.  Gib- 
son, and  said  contract  was  not  performed  on 
account  of  the  fault  of  Hedden,  the  ver- 
dict should  be  for  the  defendant"  "If  the 
jury  believe  from  the  evidence  that  after  the 
contract  of  March  17,  1905,  In  D.  M.  Gibson's 
office,  any  other  or  different  contract  was 
made  l>etween  Hedden  and  Schneblln  in  re- 
gard to  taking  up  the  Doubet  note  in  the 
First  National  Bank,  and  that  said  note  was 
not  taken  up  or  extended  nnder  such  new 
contract  by  reason  of  the  fault  of  Hedden, 
the  verdict  should  be  for  the  defendant" 
The  Jury  returned  a  verdict  for  plaintiff  In 
the  sum  of  $800,  and,  after  ineffectually 
moving  for  a  new  trial,  defendant  brought 
the  case  here  by  appeal. 

Three  grounds  are  urged  ^r  a  reversal  of 
the  judgment:  First,  "that  the  agreement 
by  the  administrator  to  pay  the  debt  of  his 
Intestate  was  within  the  fourth  section  of 
the  statute  of  frauds,  and  could  onty  be 
proved  by  writing";  second,  "that  nominal 
damages  only  are  recoverable  for  breach  of 
contract  to  loan  money";  thhrd,  that  the 
weight  of  the  evidence  so  preponderates  on 
the  side  of  defendant  that  the  verdict  can- 
not he  regarded  otherwise  than  as  the  result 
of  passion  or  prejudice.  These  propositions 
will  be  discussed  In  tlie  order  stated. 

The  contract  between  plaintiff  and  defend- 
ant was  not  In  writing,  and  It  is  argued  from 
this  fact  that,  since  the  proceeds  of  the  loan 
which  defendant  promised  to  make  to  plain- 
tiff were  to  t>e  used  in  paying  off  the  indebt- 
edness of  the  Doubet  estate  to  the  bank,  the 
promise.  In  effect,  was  one  to  answer  for  the 
debt  of  another,  and  therefore  void  under 
the  statute  of  frauds.  Section  3418,  Rev.  St 
1809  [Ann.  St  1906,  p.  1951].  Conceding, 
for  ar;gument,  that  the  agreement  of  defend- 
ant had  for  Its  main  object  the  release  of  the 
estate  from  the  indebtedness  to  the  bank, 
still  we  encounter  an  Insuperable  obstacle  to 
tite  conclusion  of  defendant  that  It  was  an 
agreement  to  answer  for  the  debt  of  another 
within  the  meaning  of  the  statute.  Courts 
in  this  state  and  elsewhere  repeatedly  have 
declared  that  the  statute  applies  only  to 
promises  made  to  the  creditor,  and  not  to 
those  made  to  the  debtor  or  some  person 
standing  in  his  shoes,  such  as  a  purchaser  of 


Incumbered  property.  "An  agreement  to  pay 
and  discharge  a  debt  made  with  a  debtor  or 
some  person  Interested  for  him,  if  founded 
upon  a  new  and  valid  consideration,  Is  an 
Independent  undertaking,  and  does  not  come 
within  the  letter  of  the  statute."  Green  vL 
Estes,  82  Mo.  337;  Howard  v.  Coshow,  33  Mo. 
118;  Brown  v.  Brown,  47  Mo.  130,  4  Am 
Rep.  320;  Flanagan  v.  Hutchinson,  47  Me. 
237;  Besshears  v.  Bowe,  46  Mo.  501;  Winn 
V.  HI  1  Iyer,  43  Mo.  App.  139:  Eastwood  v. 
Kenyon,  11  Ad.  &  Bl.  445;  Alger  v.  Scovllle, 
1  Gray  (Mass.)  891 ;  Pike  v.  Brown,  7  Cnsh. 
(Mass.)  133;  Leonard  v.  Vredenburgh,  8 
Johns.  (N.  Y.)  89,  6  Am.  Dec.  317;  Skelton  v. 
Brewster,  8  Johns.  (N.  Y.)  376.  Defendant 
Is  driven  to  say  that  plaintiff,  nnder  the 
terms  of  the  contract  of  sale,  assumed  the 
relation  of  the  estate  to  the  debt,  and,  if 
this  be  true,  the  promise  of  defendant  was 
made  to  the  debtor,  not  to  the  creditor.  An- 
other reason  may  be  given  for  denying  de- 
fendant the  use  of  the  statute  as  a  means  of 
escape  from  liability  for  the  breach  of  his 
promise.  Plaintiff,  In  paying  the  amount  of 
the  purchase  price  in  excess  of  the  incum- 
brance and  in  accepting  a  delivery  of  the 
property,  fully  performed  his  part  of  the 
contract  and  the  rule  is  well  settled  that 
"complete  performance  of  a  contract  by  one 
contracting  party  forecloses  his  adversary 
from  Interposing  the  statute  of  frauds  as  his 
defense."  Bless  v.  Jenkins,  129  Mo.  647,  31 
S.  W.  938;  Chenoweth  v.  Express  Co.,  93 
Mo.  App.  185;  Mitchell  v.  Branham.  104  Mo. 
App.  480.  79  S.  W.  739;  Manpln  v.  Railway, 
171  Mo.  187,  71  S.  W.  334;  Suggett  v.  Cason, 
26  Mo.  221.  The  adoption  of  these  rules 
brings  as  to  the  question  of  whether  there 
was  any  consideration  for  the  promise  of  de- 
fendant. A  mere  promise  to  pay  an  exist- 
ing debt  of  another  without  any  new  con- 
sideration Is  a  nude  pact,  and  therefore  void; 
and,  unless  we  can  find  In  the  agreement  of 
the  parties  a  new  consideration,  defendant 
cannot  be  held  liable  on  account  of  hl» 
breach  of  a  naked  promise.  The  promise 
was  made  at  the  time  of  the  original  negotia- 
tion l)etween  plaintiff  and  defendant  for  the 
sale  of  the  property  which  the  latter  held  a» 
administrator.  It  was  Incorporated  into  the 
contract  of  sale  as  an  essential  part  thereof. 
Without  it,  the  sale  could  not  have  been  con- 
summated, and,  as  it  Is  impossible  to  dis- 
connect It  from  that  contract,  we  think  the 
true  test  to  be  applied  Is  not  whether  the 
promisor-  himself  was  to  receive  a  recipro- 
cal benefit,  but  whether  the  entire  transac- 
tion, the  contract  of  sale,  of  which  the  prom- 
ise was  an  incident  is  supported  by  a  con- 
sideration. It  is  conceded  that  plaintiff 
agreed  to  and  did  give  a  sufflolent  considera- 
tion for  the  property,  and  that  consideration 
Is  the  ailment  for  defendant's  promise.  We 
refer  to  the  opinion  of  this  court  in  Cheno- 
weth V.  Express  Co.,  supra,  and  to  the  au- 
thorities therein  cited,  for  a  more  elaborat* 
expression  of  our  views  on  this  subject 
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/^ Passing  to  the  second  proposition  advanc- 
'ed  by  defendant,  we  cannot  agree  with  his 
contention  that  plaintiff's  recovery  should 
have  been  limited  to  nominal  damages. 
Adopting  plalntilTs  version  of  the  facts,  It 
appears  that  the  actual  value  of  the  proper- 
ty exceeded  the  incumbrance  by  more  than 
$S00,  the  amount  of  the  verdict;  that  plain- 
tiff was  a  stranger  In  the  community  where 
the  dairy  was  operated;  that,  when  defend- 
ant refused  to  perform  his  agreement,  plain- 
tiff endeavored  unsuccessfully  to  borrow  the 
money  elsewhere;  and  that  his  Interest  In 
the  property  was  lost  to  him  In  consequence 
of  defendant's  breach.  The  general  prin- 
ciple controlling  the  measurement  of  dam- 
ages In  actions  founded  on  breach  of  con- 
tract is  that  compensation  should  be  equal  to 
the  injury,  but  only  such  consequential  dam- 
ages are  allowed  as  may  be  said  to  be  the 
natural  and  proximate  consequence  of  a 
breach;  1.  e.,  such  as  ordinarily  results  in 
that  class  of  cases.  Remote,  indirect,  or 
speculative  damages  are  not  recoverable. 
Hence,  where  the  breach  Is  of  an  agreement 
to  lend  money  at  a  particular  time,  the  gen- 
eral rule  is  that  the  measure  of  damages  is 
the  amount  of  the  difference  between  the  In- 
terest on  the  loan  at  the  contract  rate  and 
at  the  rate  (not  exceeding  that  permitted  by 
law)  which  the  borrower  would  have  had  to 
pay  for  the  money  In  the  market,  since,  in 
legal  contemplation,  money  Is  always  in  the 
market  and  procurable  at  the  lawful  rate  of 
Interest.  But  the  controlling  rule  to  be  ap- 
plied In  settling  the  question  of  whether  a 
recovery  of  consequential  damages  peculiar 
to  the  given  case  should  be  allowed  Is  to  as- 
certain whether  from  the  terms  of  the  con- 
tract, considered  in  the  light  of  Its  special 
circumstance  known  to  both  contracting  par- 
ties, It  reasonably  may  be  said  that  the  spe- 
<!lal  injury  was  the  natural  and  proximate 
result  of  the  breach  of  a  contract  made  un- 
der such  special  circumstances.  Whenever 
&  direct  causal  relation  is  disclosed  between 
the  wrongful  act  and  an  injurious  result, 
then  such  a  result  must  be  deemed  to  have 
been  within  the  contemplation  of  the  parties 
at  the  time  they  entered  Into  the  contract, 
and  the  delinquent  party  should  be  held  to 
answer  in  damages  for  the  special  injury 
thus  inflicted.  1  Sutherland  on  Damages 
(3d  Ed.)  §§  50,  77;  Mo.  Real  Estate  Syn.  v. 
Sims,  179  Mo.  679,  78  S.  W.  1000 ;  PetUt  v. 
Carpenter,  86  Mo.  App.  452;  Gallup  v.  Mil- 
ler (N.  T.)  25  Hun,  208;  Banevmr  v.  Leven- 
son,  171  Mass.  1,  50  N.  E.  10;  Doushkess  v. 
Burger  Brewing  Co.,  20  App.  Div.  375,  47 
N.  y.  Supp.  312;  C!ole  v.  Stearns,  162  N.  Y. 
C37,  57  N.  B.  1106;  Atherton  v.  Williams,  19 
Ind.  105.  Special  circumstances  exist  in  the 
present  case  which  would  make  the  applica- 
tion of  the  rule  under  which  nominal  dam- 
ages only  could  be  recovered  a  flagrant  in- 
justice. Plaintiff  would  not  have  purchased 
the  property  but  for  the  assurance  of  the 
loan  for  the  time  agreed.    Defendant  made 
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the  promise  as  an  Inducement  to  the  sale, 
knowing  that  plaintiff  was  In  a  position,  ow- 
ing to  his  luck  of  otlier  means  and  to  the 
fact  that  the  amount  of  the  incumbrance  as 
compared  to  the  value  of  the  property  was 
so  great,  that  he  could  not  go  Into  the  money 
market  and  offer  security  on  which  he  could 
hope  to  procure  a  loan.  Under  such  special 
circumstances  to  hold  that  In  legal  contem- 
plation the  money  was  in  the  market  for 
him,  and  that  all  he  had  to  do  was  to  go 
and  get  It,  would  be  Just  as  false  as  It  would 
be  unjust.  A  Action  of  this  character, 
though  Its  use  may  be  justified  as  a  shield  to 
protect  the  contract  breaker  against  liability 
for  remote  damages,  should  not  be  employed 
to  protect  him  from  liability  for  those  dam- 
ages he  must  have  known  would  be  sustain- 
ed by  the  injured  party. 

On  the  last  proposition  of  defendant,  we 
find  the  verdict  Is  supported  by  substantial 
evidence.  Indeed,  If  It  were  In  our  province 
to.  weigh  the  evidence,  we  would  approve 
the  verdict  Plaintiff  was  the  victim  of  de- 
fendant's wrong,  and  should  be  adequately 
compensated. 

The  Instructions  given  expound  the  law 
fairly;  and  it  follows  that  the  Judgment  must 
be  affirmed.    All  concur. 


.y 


MULLIN8  V.  METROPOLITAN  ST.  RT.  CO. 

(Kansas  (Tity  (ioart  of  Appeals.    Missouri. 

Oct  7,  1907.) 

1.  EaBEMKNTS — CONSTBUCTIOR. 

The  owner  of  land  granted  a  city  a  right 
of  way  for  a  sewer  through  a  strip  of  the  land ; 
the  deed  providing  that  it  should  not  be  con- 
strued to  prevent  the  free  use  by  the  grantor 
of  the  ground  about  and  adjoining  the  sewrr. 
except  in  such  manner  as  would  interfere  with 
the  free  and  unrestrained  use  of  the  sewer  by 
the  public.  Held,  that  the  owner's  grantee,  a 
street  railway  company,  had  no  right  to  so 
erect  poles  and  supports  for  electric  wires  as 
to  olMtmct  the  building  of  the  sewer  to  an  ex- 
tent resulting  in  pecuniary  loss  to  the  contractor 
building  the  same. 

[Ejd.  Note.— For  cases  in  point,  see   <3ent  Dig. 
vol.  17,  Easements,  ${  120-126.] 

2.  Same. 

The  owner  of  land  granted  a  city  an  ease- 
ment for  the  construction  of  a  sewer.  There- 
after the  grantee  of  the  owner,  a  street  railway 
company,  erected  poles  for  the  support  of  elec- 
tric wires,  placing  braces  to  support  the  poles 
across  the  right  of  way.  Held,  that  the  grantee 
wag  not  liable  to  a  contractor  constructing  the 
sewer  because  of  placing  such  poles  and  their 
supports  on  the  right  of  way,  where  the  same 
did  not  interfere  with  the  construction  of  the 
sewer  by  a  lateral  excavation. 

3.  Deeds  —  Inoidentai,    Gbast  —  PsEsmfP- 

TIONB. 

The  presumption  of  an  incidental  grant  can- 
not be  entertained  where  the  thing  expressly 
granted  contains  within  itself  adequate  means 
by  which  it  reasonably  may  be  enjoyed. 

4.  EiASEUENTS    —    COKSTBUCTIOH    —    EXPBESS 

Grant— IicpLioATioN  —  Additional    Skbvi- 

TUDE. 

The  owner  of  land  granted  to  a  city  a 
right  of  way  for  the  construction  of  a  sewer 
over  a  strip  of  the  land.  It  appeared  that  there 
were  reasonable  facilities  for  building  the  sewer 
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without  encroacbtog  od  the  adjoining  land  by 
placing  materials,  etc..  thereon;  the  strip  grant- 
ed being  accessible  from  the  ends,  and  it  appear- 
ing that  these  means  of  access  permitted  the 
work  to  be  accomplished  in  a  practical  manner. 
BeJd,  that  there  wag  no  implied  grant  of  a 
right  to  use  the  adjoining  lana. 

[Ed.  Note.— For -cases  in  point,  see  Cent  Dig. 
vol.  17,  Elasement*,  JS  97,  98.] 

S.  Sahk. 

Where  an  owner  of  land  granted  to  a  city 
a  right  of  way  for  a  sewer,  a  grantee  of  the 
landowner,  in  removing  bricks  placed  on  the 
land  adjoining  the  right  of  way  by  a  contractor 
constructing  the  sewer,  was  required  to  handle 
them  with  reasonable  care. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; J.  H.  Slover,  Judge. 

Action  by  W.  C.  MuUlns  against  the  Metro- 
politan Street  Railway  Company.  Judgment 
for  def^dant,  and  plaintiff  appeals.  Af- 
firmed. 

Fyke  &  Snider,  for  appellant  John  H.  Lu- 
cas, Chaa.  A.  Loomls,  and  Ben  F.  White,  for 
respondent 

JOHNSON,  J.  Plaintiff,  who  built  a  sewer 
for  Kansas  City,  alleges  in  hig  petition  that 
defendant  unlawfully  obstructed  him  while 
he  was  engaged  in  the  prosecution  of  the 
work,  and  thereby  damaged  him  in  the  sum 
of  $1,500,  for  which  he  prays  Judgment  A 
trial  before  a  jury  resulted  in  a  judgment  for 
defendant,  and  plaintiff  appealed.  The  er- 
rors assigned  relate  to  the  instructions  glv«i 
by  the  court ;  It  being  the  contention  of  plain- 
tiff that  the  law  applicable  to  the  facts  of  the 
case  was  Inaccurately  and  prejudicially  de- 
clared in  the  instructions  given  at  the  in- 
stance of  defendant. 

In  1896,  the  owners  of  a  tract  of  land 
which  adjoins  the  right  of  way  of  the  Kansas 
City  Belt  Railway  executed  and  delivered  to 
the  city  a  deed,  by  the  terms  of  which  they 
conveyed  for  a  nominal  consideration  "the 
perpetual  right  of  way  for  a  sewer  over, 
along  and  through"  the  south  10  feet  of  the 
tract.  The  length  of  the  right  of  way  thus 
conveyed  is  688.14  feet  The  deed  contains 
the  following  covenants:  "It  is  hereby  ex- 
pressly understood  and  agreed  that  the  party 
of  the  second  part  (the  city)  shall  pay  all 
damages  that  may  be  done  to  the  property 
of  the  parties  of  the  first  part  by  reason  of 
the  construction,  maintenance,  repair  and 
reconstruction  of  said  sewer,  and  that  the 
ground  shall  be  placed  in  the  same  condition 
in  which  it  was  at  the  commencement  of  said 
work.  The  party  of  the  second  part  shall 
have  the  right  at  all  times  to  go  upon  the 
land  herein  described  (the  right  of  way  is  the 
only  land  described),  to  construct,  repair  and 
reconstruct  the  said  sewer."  "The  parties  of 
the  first  part  shall  have  the  right  at  all  times 
to  make  connection  for  the  drainage  of  any 
'  and  all  houses  on  the  property  through  which 
this  right  of  way  is  granted."  "Nothing  in 
this  deed  shall  be  so  construed  as  to  prevent 
the  free  and  unrestrained  use  by  the  party  of 


the  first  part  of  the  ground  about  and  adjoin- 
ing said  sewer  except  in  such  manner  as  would 
Interfere  with  the  free  and  unrestrained  nse 
of  said  sewer  by  the  public."  In  April.  1901, 
defendant,  a  street  railway  company,  acquir- 
ed by  deed  the  fee-simple  title  to  the  property 
subject  to  the  right  of  way,  and  In  the  sum- 
mer of  that  year  began  the  construction  of 
large  ear  bams  thereon.  The  buildings  were 
placed  on  the  north  side  of  the  land,  about . 
60  feet  north  of  the  north  line  of  the  sewer 
right  of  way.  Defendant  graded  the  whole 
tract  to  the  line  of  the  belt  railway  prepara- 
tory to  the  construction  of  the  buildings  and 
of  switch  tracks  for  use  In  switching  cars  to 
and  from  the  bam.  At  the  Instance  of  de- 
fendant, the  belt  railway  (a  steam  railroad) 
laid  a  switch  track  from  its  line  across  the 
sewer  right  of  way  and  on  to  the  land  of  de- 
fendant, for  the  convenient  handling  of  cats 
and  material  and  other  freight  for  the  use  of 
defendant  on  the  premises.  When  the  car 
barns  were  nearing  completion,  defendant  be- 
gan the  construction  of  its  switch  tracks.  It 
laid  the  main  track  east  and  west  Immediate- 
ly north  of  the  sewer  right  of  way  and  paral- 
lel thereto,  and  from  It  ran  some  15  tracks 
north  Into  the  bam.  During  the  progress  of 
the  work,  defendant  bnllt  a  substantial  fence 
on  the  line  between  the  sewer  right  of  way 
and  that  of  the  belt  railway,  and  also  set 
some  six  or  seven  Iron  trolley  poles  at  regu- 
lar Intervals  along  the  center  of  the  sewer 
right  of  way,  but,  about  the  time  work  was 
begim  on  the  excavation  for.  the  sewer,  took 
up  these  poles  and  set  them  Immedlatel.v 
north  of  the  fence.  The  poles  were  Intended 
to  support  the  power  wire  necessary  to  the 
operation  of  cars  on  the  main  switch  track  we 
have  described. 

In  October,  1901,  plaintiff  entered  Into  a 
legal  contract  with  Kansas  City  by  the  terms 
of  which  he  undertook  to  construct  a  sewer 
about  15,000  feet  In  Iragth,  the  course  of 
which  lay  over  the  right  of  way  mentioned. 
The  sewer  was  to  !»  circular  in  form,  con- 
structed of  vitrified  brick,  and,  where  It  pass- 
ed over  defendant's  land,  was  to  be  6  feet  10 
inches  In  interior  diameter.  It  required  the 
excavation  of  a  trench  about  7%  feet  wide 
and  12  feet  deep.  In  February,  1902,  plaintiff 
hauled  brick  to  be  used  in  the  work  and  piled 
them  on  the  land  of  defendant  In  a  line  about 
10  feet  north  of  the  sewer  right- of  way.  At 
that  time  the  switch  tracks  had  not  been 
built,  but  the  beginning  of  work  on  the  sewer 
was  delayed  several  months  by  a  cause  we  do 
not  deem  it  important  to  state,  and  before  It 
was  begun  defendant  found  it  necessary  to 
build  its  main  switch  track,  and,  as  the  brick 
were  in  the  way,  removed  them  from  Its  land 
to  the  right  of  way.  It  Is  claimed  by  plain- 
tiff that  the  brick  (over  70,000  in  number) 
were  recklessly  thrown  by  defendant's  em- 
ployes, instead  of  being  piled  carefully,  and 
then  were  covered  with  dirt  thrown  from  the 
excavation  made  for  the  laying  of  the  track. 
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The  removal  of  the  brick  Is  admitted  by  de- 
fendant's witnesses,  who  deny  they  were 
roughly  handled,  coTered  with  dirt,  or  In  any 
wise  injured.  After  plaintiff  began  to  dig 
the  trench,  which,  of  necessity,  was  so  close 
to  the  line  of  the  Iron  trolley  poles  decrlbed 
as  to  endanger  their  stability,  defendant,  to 
support  the  poles,  used  braces  consisting  of 
heavy  wooden  beams  laid  across  the  right  of 
way  about  one  foot  below  the  surface  and  an- 
'  chored  to  supports  on  defendant's  land.  It  Is 
claimed  by  plaintiff  that- the  beams  constitut- 
ed an  obstruction  which  prevented  the  use  of 
teams  and  scrapers  in  excavating  and  neces- 
sitated the  shoveling  of  the  earth  and  its  re- 
moval by  wheelbarrows.  It  Is  also  claimed 
that  plaintiff  was  put  to  additional  expense 
from  the  fact  that,  as  no  space  was  left  on 
defendant's  land  for  piling  the  brick  or  tor 
ingress  and  egress  of  workmen  and  teams, 
the  entire  work  had  to  be  prosecuted  In  the 
narrow  space  afforded  by  the  right  of  way. 
Thus  hampered,  plaintiff  built  the  sewer  In 
sections,  1.  e.,  he  excavated  the  trench  from 
one  end  of  the  right  of  way,  a  distance  of  25 
or  30  feet,  wheeled  out  the  shoveled  earth 
which  could  not  be  thrown  to  the  sides,  and 
then  built  the  sewer  In  the  trench,  after 
which  he  excavated  for  another  section,  using 
the  earth  taken  therefrom  to  fill  over  the 
brickwork  In  the  first,  and  so  on,  until  the 
sewer  was  completed.  Relative  to  the  ob- 
struction to  the  convenient  and  economical 
doing  of  the  work  Interposed  by  the  supports 
to  the  trolley  poles.  It  was  shown  by  defend- 
ant that  the  presence  of  the  switch  track  laid 
by  the  belt  railway  offered  an  obstacle  to  the 
free  use  of  scrapers  or  excavating  machines, 
and  also  that,  owing  to  the  depth  of  the 
trench  and  the  character  of  the  soil  through 
which  It  was  dug,  it  was  necessary  to  support 
the  trench  walls  by  cross-pieces  to  prevent 
caving,  and  that  a  number  of  such  pieces 
were  in  use  at  the  time  defendant  put  In  the 
braces  for  its  trolley  poles. 

Plaintiff  seeks  to  recover  the  amount  of 
damages  resulting  from  the  denial  to  him  of 
the  use  of  defendant's  land  as  a  base  of  op- 
erations, and  also  from  the  obstructions  plac- 
ed by  defendant  across  tie  right  of  way.  It 
is  not  seriously  contended  by  defendant  that 
thjB  installation  of  the  switch  tracks,  trolley 
poles,  and  their  supports  did  not  materially 
Increase  the. cost  of  building  the  sewer  over 
what  would  have  been  incurred  had  the  land 
been  preserved  in  its  natural  state,  but  It  la 
Insisted  that  nothing  more  was  done  than 
was  Imperatively  demanded  by  the  use  for 
which  the  property  was  purchased,  and  that 
defendant,  as  the  owner  of  the  fee,  had  the 
right,  not  only  to  the  free  use  of  the  land 
not  described  In  the  deed  to  the  city,  but 
also  to  the  use  of  the  strip  over  which  the 
right  of  way  was  given.  In  a  manner  which 
might  impair,  but  not  destroy,  the  easement 
In  our  discussion  of  the.  questions  of  law 
arising  from  the  facts  stated,  we  will  consid- 


er, first,  the  rights  and  duties  of  the  par- 
ties with  respect  to  the  land  specifically  de- 
scribed m  the  deed,  and  then  the  question  of 
the  right  of  the  city  and  Its  contractor  to 
the  enjoyment  of  an  implied  secondary  servi- 
tude of  the  other  land  of  defendant  to  afford 
a  more  convenient  and  economical  use  of  the 
specified  grant  than  otherwise  was  offered. 

The  deed  to  the  city  did  not  convey  the 
fee- to  the  land  described,  but  only  a  right 
of  way  for  the  construction,  maintenance,  ami 
reconstniction  of  a  public  sewer.    As  grantee 
of  this  right,  the  city  acquired  dominion  over 
the  land  to  the  extent  reasonably  and  coi»- 
veniently   required  by  the  purpose  of  the 
grant    By  necessary  implication,  it  was  glv 
en  the  privilege  of  free  and  unrestricted  ac- 
cess to  the  land,  the  right  to  prepare  It  for 
the  building  of  the  sewer,  the  use  of  the  re- 
moved earth  for  necessary  filling,  and,  after 
the  work  was  completed,  the  further  right 
to  enter  the  land  in  a   reasonable  manner 
for  purposes  connected  with  the  maintenance 
or  reconstruction  of  the  sewer.     The  owner 
of  the  fee,  while  possessed  of  proprietary 
rights  over  the  land,  subject  to  the  right  of 
way,  was  not  Justified  In  exercising  them  In 
a   manner   to   Impair  or  ol»truct   the   con- 
venient enjoyment  of  the  easement     In  the 
use  of  the  land,  the  rights  of  the  owner  of 
the  easement  were  paramount  to   those  of 
the  owner  of  the  fee  until   the  reasonable 
purposeB  of  the  grant  were  satisfied.    There- 
fore   the    right    of    defendant    to    erect    Its 
trolley  poles  on  the  right  of  way  could  not 
be  exercised  at  all  if  the  presence  of  the 
poles  materially  Impeded  the  work  of   the 
contractor  In  laying  the  sewer,  and  It  la  im- 
material that  the  placing  of  the  poles  on  the 
right  of  way  was  necessary  to  the  use  which 
defendant  was  making  of  the  adjoining  proi>- 
erty.     Necessity,  however   great,  could   not 
give  to  defendant  the  right  to   Invade  the 
property  rights  its  predecessor  had  granted. 
If  the  poles  and  the  supports  for  them  which 
defendant  placed  across  the  ditch  constituted 
an  obstruction  to  the  work  of  building  the 
sewer  to  an  extent  resulting  In  pecuniary 
loss  to  the  contractor,  a  cause  of  action  atoae 
in  favor  of  the  latter  for  the  recovery  of  the 
damages  thus  sustained. 

On  behalf  of  plaintiff,  the  court  Instructed 
the  Jury  to  find  for  him  if  they  believed  from 
the  evidence  that  defendant  "placed  polea 
and  braces  over  and  across  said  right  of  way 
for  said  sewer,  and  that  by  reason  thereof 
plaintiff  *  ♦  *  was  put  to  greater  trouble 
and  expense  in  constructing  said  sewer  than 
he  would  have  been  put  to  but  for  said  acts 
of  defendant."  At  the  instance  of  defendant, 
the  court  instructed  that  if  "defendant  placed 
braces  across  the  right  of  way  for  said  sevrer 
to  support  its  trolley  poles  which,  were  erect- 
ed south  of  said  sewer,  and  that  plaintiff, 
while  constructing  said  sewer,  placed  braces 
or  other  obstructions  in  said  sewer,  m  and 
across  said  sewer,  to  sustain  the  walls  of  aald 
sewer  and  prevent  the  same  from  caTing  or 
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falling  In,  the  defendant  is  In  no  way  liable 
for  any  damage  or  loss  caused  by  the  braces 
or  obstructions  put  In  said  sewer  by  plain- 
tiff, nor  for  any  loss  or  damage  which  would 
have  been  sustained  by  reason  of  the  ob- 
struction put  in  by  plaintiff,  notwithstanding 
the  obstruction  put  In  by  defendant."  These 
Instructions  are  In  harmony  with  the  prin- 
ciples we  have  Just  declared.  In  effect,  the 
Jury  was  told  to  return  a  verdict  for  plain- 
tiff on  finding  that  the  trolley  poles  and 
braces  were  placed  by  defendant  on  the  right 
of  way  in  a  manner  to  obstruct  the  building 
-of  the  sewer.  We  have  already  mentioned 
the  evidence  adduced  by  defendant  to  the 
effect  that,  owing  to  the  character  of  the 
ground  and  the  depth  of  the  trench,  plaintiff 
found  it  necessary  to  put  braces  between 
the  walls  to  keep  them  from  caving  in.  If 
this  were  the  fact,  it  Is  obvious  that  plaintiff 
should  not. recover  on  the  ground  that  the 
poles  and  braces  placed  by  defendant  con- 
stituted an  obstruction  to  the  work.  If 
plaintiff  found  it  necessary  to  put  in  braces 
to  hold  the  walls  of  the  ditch  in  place,  such 
braces  prevented  the  use  of  teams  and  scrap- 
ers, and  it  would  be  unjust  to  impose  a  lia- 
bility on  defendant  on  account  of  an  expense 
which  plaintiff  would  Imve  incurred  regard- 
less of  the  presence  of  the  trolley  poles  and 
their  supports  in  the  right  of  way.  The  in- 
structions relating  to  the  issue  under  con- 
sideration are  free  from  error. 

Passing  to  the  other  Issues  in  the  case, 
we  find  the  most  Important  question  relating 
to  them  to  be  that  of  the  right,  if  any,  of  the 
city  to  the  use  of  defendant's  land  adjoining 
the  right  of  way  in  the  prosecution  of  the 
work  of  building  the  sewer.  It  Is  argued  by 
plaintiff  that,  as  an  implied  incident  to  the 
thing  granted,  he  had  the  right  to  use  de- 
fendant's land  for  the  storing  of  material, 
for  ways  of  access  to  the  work,  and  to  fur- 
nish room  for  the  convenient  and  economic 
operation  of  teams  and  scrapers  and  grading 
machines.  This  right,  he  contends,  was  su- 
perior to  that  exercised  by  defendant  in  the 
building  of  the  switch  tracks  appurtenant  to 
the  car  bams.  In  other  words,  plaintiff  says, 
in  effect,  he  was  entitled  to  the  most  con- 
venient and  inexpensive  means  for  the  prose- 
cution of  his  work,  and  that  defendant  could 
not  enjoy  a  use  of  its  own  property  that 
would  Interfere  in  any  manner  with  that 
convenience.  Certainly  no  such  predominant 
right  is  to  be  found  in  the  express  terms  of 
the  grant,  and  it  remains  to  be  ascertained 
Jf  Its  existence  should  be  presumed  as  a  nec- 
essary implication  from  the  thing  expressly 
granted.  "If  you  grant  anything,  you  are 
presumed  to  grant  to  the  extent  of  your  pow- 
er that  also  without  which  the  thing  grant- 
ed cannot  be  enjoyed."  Cuicunque  allquis 
quid  concedlt  concedere  vldetur  et  id  sine 
quo  res  ipsa  esse  non  potuit  Broom's  Legal 
Maxims,  479;  Shep.  Touihstone,  89.  Cap.  5; 
Fitzpatrick  V.  Mlk,  24  Mo.  App.  435.  This 
maxim  of  the  common  law  has  been  applied 


in  niunerous  Instances  to  give  to  a  landowner 
an  easement  over  the  adjoining  land  of  his 
grantor.  Thus,  where  a  man  grants  a  close 
Inaccessible  except  over  his  own  land,  be  im- 
pliedly grants  a  right  of  way  over  that  land, 
since  the  law  would  preavune  he  would  not 
grant  an  estate  and  withhold  the  means  by 
which  that  estate  might  be  enjoyed.  The  ex- 
istence of  a  necessity  of  such  incidental 
means  is  the  ground  on  which  the  inten- 
tion to  grant  them  is  implied,  and  it  was 
held  in  Fitzpatrick  v.  Mlk,  supra,  that  "the 
necessity  which  supports  such  an  easement 
has  never  been  understood  to  be  an  absolute, 
overwhelming  necessity,  but,  as  the  books  ex- 
press it,  a  necessil7  of  comfortable  enjoy- 
ment of  the  thing  granted."  But  it  must  ue 
borne  in  mind  that  the  necessity  does  not. 
Itself,  create  the  right  of  way.  As  we  before 
remarked,  no  necessity  can  Justify  one  man  in 
appropriating  the  property  of  another.  The 
necessity  is  the  fact  from  which  the  law  will 
presume  an  Intention  on  the  part  of  the 
grantor  to  grant  the  right  of  way,  and  if  no 
necessity  exist  no  such  intention  may  be  pre- 
sumed. Nichols  V.  Luce,  24  Pick.  102,  35  Am. 
Dec.  302.  Nor  can  a  presumption  of  an  in- 
cidental grant  be  entertained  where  the  thing 
expressly  granted  contains  within  itself  ade- 
quate means  by  which  It  reasonably  may  be 
eiijo.ved.  Thus,  if  I  should  grant  to  B.  a 
part  of  my  farm  accessible  to  the  public  high- 
way, the  fact  that  a  more  convenient  way 
might  be  laid  over  the  land  I  retain  would 
not  Imply  the  grant  of  such  right  of  way 
as  an  easement  belonging  to  the  land  con- 
veyed. A  mere  convenience  does  not  pass 
as  an  incident  to  the  grant  unless  it  Is  also 
necessary.  Lyman  v.  Arnold,  Fed.  Cas.  No. 
8,626,  5  Mason  (U.  S.)  195.  Should  we  find 
that  the  land  conveyed  in  the  deed  for  right 
of  way  purposes  afforded  sufficient,  though 
not  the  most  convenient,  means  for  a  reasoa- 
able  enjoyment  of  the  grant,  we  cannot  es- 
cape the  conclusion  that  the  implied  grant  oC 
other  rights  and  privileges  was  not  within 
the  intention  of  the  parties.  Had  the  city 
desired  to  possess  greater  conveniences  than 
those  presented,  it  should  have  stipulated  for 
them  in  the  deed.    Nichols  v.  Luce,  supra. 

Applying  these  principles  to  the  facts  be- 
fore us,  we  find  nothing  on  which  to  predi- 
cate a  presumption  that  the  grantors  of  the 
right  of  way  intended  to  impose  any  servi- 
tude on  any  land  other  than  that  described 
In  the  deed.  Reasonable  facilities  for  build- 
ing the  sewer  were  open  to  plaintiff  wlth<uit 
encroachment  on  the  adjoining  land.  The 
strip  granted  was  accessible  from  the  ends, 
and  the  event  demonstrated  that  these  means 
of  access  permitted  the  work  to  be  accom- 
plished In  a  practical  manner.  If,  as  a  mat- 
ter of  fact,  the  walls  of  the  excavation  re- 
quired transverse  supports,  there  Is  room  to 
doubt  that  any  more  economical  method  than 
that  followed  was  available.  But,  however 
this  may  be.  we  are  of  opinion  that  no  such 
necessity  for  using  the  adjoining  land  existed 
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as  woald  presnppose  an  Intention  to  bnrden 
It  with  an  Inddentnl  servitude.  Defendant 
bad  the  right  to  use  that  land  in  a  way 
that  would  prevent  Its  use  by  plaintiff,  and 
to  remove  the  brick  to  the  right  of  way.  In 
removing  them,  It  was  required  to  handle 
them  with  reasonable  care,  and  would  be 
liable  to  respond  In  damages  If  the  brick 
were  damaged  by  its  failure  to  observe  such 
care.  We  have  carefully  examined  the  In- 
structions, and  find  they  are  consistent  with 
the  views  expressed. 

Accordingly,  the  judgment  Is  afSrmed.    All 
concur. 


GREA.T  WESTERN   PRINTING  CO.   ▼. 

BELCHER. 

(St  Louis  Court  of  Appeals.    Missouri.    Sept 

23.  1907.) 

1.  Justices  of  thu  Peace— Piling  Wbitxbii 
Instruuent 

Rev.  St  i899.  §  3853  [Ann.  St  1906,  p. 
2139],  provides  that,  when  a  suit  in  a  justice 
court  is  founded  on  a  written  instrument  pur- 
portiuK  to  liave  been  executed  by  defendant 
etc.,  the  same  shall  be  filed  with  the  justice. 
Held,  that  where,  in  an  action  on  an  account 
piaranteed  by  defendant,  the  original  account 
with  defendant's  guaranty  indorsed  thereon  re- 
mained as  one  of  the  files  in  the  case,  both  in 
the  justice  and  circuit  courts,  and  came  up  to 
the  circuit  court  with  the  justice's  transcript  as 
the  second  paper  annexed  therein  after  the 
amended  statement  of  the  case,  there  was  a  snf- 
iicient  filing  of  the  paper. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Justices  of  the  Peace,  i  335.] 

2.  Sakb— Statement— SuFFiciENOT. 

Rev.  St  1899,  {  3852  [Ann.  St  1906.  p. 
213.5],  provides  that  no  formal  pleadings  shall 
be  required  in  cases  originating  before  a  justice. 
Held,  that  a  statement  settins  forth  an  account 
and  alleging  that  defendant  for  a  consideration 
guaranteed  the  payment  thereof  before  the  de- 
livery of  the  goods  mentioned  therein,  and  that 
on  failure  of  the  oriRinal  debtor  to  pay  the  bill, 
payment  was  demanded  of  defendant  and  re- 
fused, was  sufficient. 

[M.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼oi.  81,  Justices  of  the  Peace,  H  387-323.1 

8.  Frauds,  STATtrra  op^-Pbomise  to  Answeb 
TOR  Debt  of  Another  — Memorandum  — 
SurPiciENOY. 

Rev.  St.  1899,  i  3418  [Ann.  St.  1906,  p. 
1951],  requires  a  written  agreement  or  some 
memorandum  thereof  to  be  signed  by  a  party 
promising  to  answer  for  the  debt  of  another  in 
order  to  render  such  party  liable  thereon.  Held, 
that  a  written  memorandum  showing  the  names 
of  the  creditor,  the  original  debtor,  and  of  de- 
fendant as  guarantor  of  the  debt,  the  date,  the 
several  items,  and  the  date  thereof,  with  the 
separate  charge  for  each,  together  with  the 
total  tliereof,  was  sufficient. 

[EM.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  23.  Frauds,  Statute  of,  {}  210-241.1 

4.  Same— Siqhatube  ok  Guabantob— Sufki- 

Unde'r  Rev.  St  1899.  S  3418  [Ann.  St  1906, 
p.  1951],  requiring  a  written  agreement  or  some 
memorandum  thereof  to  be  signed  by  a  party 
promising  to  answer  for  the  debt  of  another  in 
order  to  render  such  pnrty  liable  thereon,  a 
guaranty  is  not  void  because  the  guarantor  fails 
to  sign  his  first  name  thereto. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  Frauds,  Statute  of.  U  242-260.] 


5.  Same— TnrE  or  Payment. 

A  memorandum  of  guaranty  of  payment  of 
a  bill  for  goods  need  not  state  the  time  of  pay- 
ment; the  presnmption  being,  where  no  terms 
of  credit  appear,  that  cash  was  to  be  paid  on 
delivery  of  the  goods. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Frauds,  Statute  of,  §g  239-241.] 

6.  GuABANTT— Consideration. 

The  employment  of  the  word  "guaranty" 
implies,  when  it  does  not  appear  to  the  contrary, 
that  the  entire  matter  was  one  concurrent  act 
and  the  contract  of  guaranty  was  part  of  the 
original  agreement  supported  by  the  same  con- 
sideration. 

7.  Evidence- Parol    Evidence — Guabantt. 

While  parol  evidence  is  incompetent  t» 
alter  or  vary  a  written  contract  of  guaranty, 
nor  to  add  to  or  piece  out  an  insufficient  mem- 
orandum under  the  statute  of  frauds,  so  as  to 
supply  provisions  not  in  the  writing,  it  may  b» 
resorted  to  for  the  purpose  of  informing  the 
court  of  the  situation  of  the  parties  and  the  cir- 
cumstances under  which  the  writing  was  made. 

8.  Guaranty- Liability  of  Quabawtob— De- 
mand—Necessity. 

The  general  rale  is  that  if  a  contract  of 
guaranty  is  absolute,  the  liability  of  the  guar- 
antor is  commensurate  with  that  of  the  princi- 
pal, and  hence,  where  no  proof  of  demand  of 
payment  is  necessary  as  against  the  principal 
none  need  he  proved  as  against  the  guarantor. 
[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  25,  Guaranty,  i  55.] 

Appeal  from  St  Louis  Circuit  Court; 
O'Neill  Ryan,  Judge. 

Action  by  the  Great  Western  Printlni;  Com- 
pany against  George  Belcher.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Wm.  M.  Smith,  for  appellant.  8.  T.  G. 
Smith,  for  respondent 


NORTONI,  J.  This  case  originated  before- 
a  Justice  of  the  peace,  and  several  of  the- 
arguments  advanced  here  relate  to  the  pro- 
ceedings had  in  that  court  However  that 
may  be,  the  case  foimd  its  way  into  the  cir- 
cuit court  where  judgment  was  glvoi  for 
the  plaintiff,  and  defendant  appeals.  So 
much  of  the  proceedings  had  in  the  circuit 
court  which  are  relevant  to  the  arguments- 
advanced  for  a  reversal  of  its  Judgment  only 
will  be  noticed. 

The  amended  statement  filed  before  the  Jus- 
tice of  the  peace  and  upon  which  ,the  caae- 
was  tried,  omitting  caption,  is  as  follows: 
"Plaintiff,  for  an  amended  statement,  saya- 
that  W.-  M.  Michaels  and  others  did  contract 
the  bill  with  the  Great  Western  Printing 
Company,  «mountlng  to  $44.50,  the  statement 
of  which  is  hereto  attached  and  made  a  part 
of  this  statement  Plaintiff  further  states 
that  before  the  delivery  of  the  goods,  and  as- 
a  consideration  for  the  delivery  of  said  goods, 
the  defendant  in  writing,  guaranteed  the 
payment  of  said  account  Plaintiff  further 
states  that  said  W.  M.  Michaels  and  others 
failed  to  pay  said  bill,  whereupon  it  demand- 
ed the  same  of  defendant,  who  refused  to  p/fiy 
it  Whereupon  plaintiff  prays  Judgn>(^t 
against  the  defendant  on  said  guaranty  '  tor 
the  sum  of  forty-^lour  dollars  and  fifty  (^ieDt» 
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(I44.80).''    To  whfcb  statement  was  annexed 
the  following  acconnt  stated: 

St.  Louis.  Not.  18,  1905. 
W.   M.   MIohaels,   World's  Fair  EJmployCs,   to 
Great   Western   Printing  Co.,  513  Elm 
Street,  Dr. 

tb  1000  1  Sheet  Posters $12  50 

To    200  3      "  "         ...V 12  00 

To     100  8      "  *         20  00 

$44  50 

Upon  a  trial,  It  appeared  that  one  W.  M. 
Michaels,  for  himself  and  others,  ordered 
from  the  plaintiff,  a  printing  establishment, 
the  posters  mentioned  in  the  account,  the  pur- 
pose of  which  was  to  advertise  a  ball  about 
to  be  given.  Plaintiff  proceeded  to  print  the 
posters,  but  declined  to  deliver  the  same  with- 
out pay  unless  the  account  therefor  be  guar- 
anteed, whereupon,  before  delivery  of  the 
posters,  this  defendant,  in  consideration  of 
the  delivery  thereof  to  be  ma'de  to  said  Mi- 
chaels, agreed  to  and  did  guarantee  the  pay- 
ment of  the  account,  and,  as  evidence  of  the 
agreement,  wrote  in  pencil  across  tiie  face  of 
the  original  acconnt  the  words:  "Guaranteed. 
Belcher."  Whereupon  the  posters  were  duly 
delivered,  etc.  This  original  account  and  the 
defendant's  written  indorsement  thereon  were 
filed  in  the  first  Instance -before  the  Justice 
of  the  peace  as  the  original  cause  of  action 
under  the  provisions  of  section  3852,  Rev.  St 
1899  [Ann.  St  1906,  p.  2135].  Summons  was 
Issued  thereon,  and  defendant  appeared  there- 
to. The  statement  was  afterwards  amended, 
however,  in  compliance  with  the  wishes  of 
defendant  he  having  moved  therefor,  and, 
as  amended,  is  above  set  out  The  original 
account  with  defendant's  guarantee  indorsed 
thereon  remained  as  one  of  the  files  in  the 
case,  both  In  the  Justice  of  the  peace  and  cir- 
cuit courts,  and,  as  appears,  it  came  up  to 
the  circuit  court  with  the  Justice's  transcript 
as  the  second  paper  annexed  therein  after  the 
amended  statement  of  the  case.  This  was  a 
sufficient  filing  of  the  paper  in  the  case,  under 
section  3S53,  Rev.  St  18»».  Itaadall  v.  Lee, 
68  Mo.  App.  561. 

2.  It  Is  insisted,  however,  that  the  state- 
ment on  which  the  case  was  tried  is  iusutti- 
clent  to, support  the  Judgment.  There  Is  no 
merit  In  this  propusition  whatever.  Our  stat- 
ute provides  do  formal  pleudings  shall  be  re- 
qnired  in  cases  originating  before  a  Justice 
(section  3852,  Rev.  St  1899),  and  the  courts 
have  adjudged  time  and  time  again  thnt  if 
the  statement  filed  apprises  the  defendant 
of  the  nature  of  the  cause  for  which  he  is 
sued,  and  is  sufficiently  definite  to  bar  an- 
other action  for  the  same  subject-matter,  It 
will  be  sufficient  Iba  v.  Railway  Co.,  45  Mo. 
460. 

8.  The  suit  being  on  defendant's  under- 
taking of  guaranty,  it  is,  of  course,  a  pro- 
reeding  where  one  person  is  sought  to  be  held 
lor  the  debt  or  default  of  another,  and  there- 
fore falls  within  the  provisions  of  our  statute 
of  frauds.    Section  3418,  Rev.  St  1899.    The 


argument  is  advanced  on  this  proposition  that 
the  written  memorandum  of  guaranty  is  in- 
definite and  insufficient  with  respect  to  such 
matters  under  that  statute.  Now,  the  mem- 
orandum referred  to  is  certainly  not  so  In- 
definite as  to  be  nugatory  under  the  rule  men- 
tioned.   It  is  as  follows: 

St  Louis,  Nov.  18,  1905. 
W.  M.  Michaels.  World's  Fair  Employes,  Geo. 
Belcher,  to  Great  Western  Printing  Co., 
315  Elm  St      .  . 

To  1000  1  Sheet  Posters g   '      ..$12  50 

To    200  3      "  •'        I  r  .;..  12  00 

TO    100  8      ••  "         2  .  S..  20  00 

I      Si    

O      M     $44  50 

It  clearly  shows  all  the  elements  essential 
to  a  sufficient  memorandum  under  the  stat- 
ute. It  shows,  fiwt  the  original  parties ;  the 
debtor,  W.  M-  Michaels;  the  creditor,  the 
plaintiff,  Great  Western  Printing  Company; 
and  the  defendnnt,  Belcher,  as  guarantor  for 
the  debt  of  Michaels.  It  shows  the  date  of 
the  items  of  account  to  be  November  18, 1905, 
and  the  several  items,  with  a  separate  charge 
for  each,  together  with  the  sum  total  there- 
of. Now,  on  this  Itemized  account,  which,  In 
the  absence  of  terms  of  credit  thereon,  signi- 
fied the  Indebtedness  on  the  part  of  Michaels 
to  the  plaintiff,  payable  on  delivery  of  the 
goods,  the  defendant  indorsed  in  his  own 
hand  the  word  "Guaranteed,"  and  signed  his 
name.  "Belcher,"  across  the  face  thereof.  It 
is  true  he  did  not  sign  his  first  or  given  name. 
His  undertaking  Is  not  void  for  this,  however. 
It  would  be  sufficient  if  his  Initials  only  were 
affixed.  Brown  on  Statute  of  Frauds  (5tb 
Ed.)  S  362.  It  is  suggested,  however,  that  it 
is  insufficient  for  the  reason  no  time  is  pro- 
vided for  the  payment  This  cannot  be,  for 
it  Is  well  settled  that,  If  no  terms  of  credit 
appear,  the  presumption  is  the  agreement 
was  to  pay  cash  on  the  delivery  of  the  posters, 
and  the  memorandum  may  be  entirely  suffi- 
cient in  view  of  this  presumption  of  law,  even 
though  silent  in  this  respect.  Brown  on  Stat- 
ute of  Frauds  (5th  Ed.)  |  382.  ^ext,  It  Is  ar- 
gued there  appears  no  sufficient  considera- 
tion on  the  face  of  the  memorandum.  This 
question  was  long  since  settled  under  a  con- 
tract of  guaranty  by  Chancellor  Kent  In 
Leon.nrd  v.  Vredenburgh,  8  Johns.  (N.  Y.)  40, 
5  Am.  Dec.  317,  wherein  It  was  adjudged  the 
employment  of  the  word  "guaranty"  implies, 
when  it  does  not  appear  to  the  contrary,  that 
the  entire  matter  was  one  concurrent  act  and 
the  contract  of  guaranty  was  a  part  of  the 
original  agreement,  supported  by  the  same 
consideration.  See  Brown  on  Statute  of 
Frauds  (.'ith  Ed.)  i  407.  While  it  is  true  pa- 
rol evidence  may  not  be  introduced  to  alter 
or  vary  the  writing,  nor  to  add  to  or  piece 
out  an  Insufficient  memorandum  under  tlio 
statute  so  as  to  supply  substantial  provisions 
not  present  in  the  writing,  the  law  is  settled 
to  the  effect  that  parol  may  be  resorted  to 
for  the  purpose  and  to  the  extent  of  inform- 
ing the  court  of  the  situation  of  the  parties 
and  the  circumstances  under  which  the  writ- 
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ing  vras  made,  in  order  to  indne  the  court 
with  the  knowledge  of  the. facts  and  circum- 
stances surrounding  and  Immediately  con- 
nected with  the  transaction  and  the  true  sit- 
uation of  the  parties  at  tlie  time  of  contract- 
ing, to  the  end  that  the  court  may  Itnow  and 
understand  to  what  the  terms  of  the  contract 
shall  apply.  Darnell  t.  Lafferty,  113  Mo. 
App.  282-303,  88  S.  W.  784.  When  resort 
was  had  to  parol  proof  in  this  case  to  the  ex- 
tent mentioned,  the  situation  was  revealed  to 
be  one  where  Micliaels  was  indebted  to  plain- 
tiff in  the  sum  Indicated  for  the  posters, 
which  posters  plaintiff  declined  to  deliver 
without  a  guaranty,  and  the  payment  of  this 
indebtedness,  due  upon  the  delivery  o*  the 
posters,  was  the  obligation  assumed  by  the 
defendant  when  he  Indors^  the  word  "Guar- 
anteed" and  signed  his  name,  "Belcher," 
across  the  face  of  the  itemized  account  then 
presented.  The  memorandum  Is  therefore 
found  to  be  complete  in  itself  without  piec- 
ing it  out  or  adding  a  term  or  stipulation  by 
parol. 

4.  The  evidence  shows  no  effort  was  made 
to  collect  the  account  from  Michaels,  the 
principal,  and  for  this  reason,  It  Is  argued,  no 
recovery  could  be  bad  against  this  defendant 
as  guarantor.  The  general  rule  is,  if  the  con- 
tract of  guaranty  Is  absolute,  as  In  this  case, 
the  liability  of  the  guarantor  Is  commensu- 
rate with  that  of  the  principal,  and  whatever 
proof  will  make  a  case  against  the  principal 
win  likewise  make  a  case  against  the  guar- 


antor thereunder.  Therefore,  as  proof  of  de- 
mand Is  not  necessary  to  support  an  action 
against  the  principal  for  a  breach  of  his  con- 
tract, it  1b  not  necessary  to  allege  or  prove 
notice  of  or  demand  upon  and  the  default  of 
the  principal  to  charge  the  guarantor.  14 
Amer.  &  Bng.  Sncy.  Law  (2d  Ed.)  1141,  1140, 
1153;  20  Gyc.  1459.  That  this  rule  Is  adher- 
ed to  in  Missouri  is  manifest  from  the  fol- 
lowing cases  In  point:  Wright  v.  Dyer,  48 
Mo.  525;  Barker  v.  Scudder,  56  Mb.  272; 
Airey  v.  Pearson,  3T  Mo.  424.  For  authorities 
to  the  point  that  no  notice  of  nonpayment 
by  the  principal  Is  due  to  the  guarantor  un- 
der such  an  absolute  undertaking,  see  Singer 
Mfg.  Co.  v.  Hester,  71  Mo.  91;  Davis  Ma- 
chine Oo.  V.  Jones.  61  Mo.  409;  Barker  v. 
Scudder,  56  Mo.  272;  Airey  v.  Pearson,  37 
Mo.  424.  Of  course,  were  the  undertaking  of 
guaranty  conditional  or  other  than  an  abso- 
lute undertaking,  the  rule  referred  to  would 
not  obtain.  See  14  Amcr.  &  Eng.  Ehicy.  L>aw 
(2d  Ed.)  1141;  Brandt  on  Suretyship.  IS  217- 
218;  Fisher  v.  Cutter,  20  Mo.  206.  The  guar- 
anty in  the  case  at  bar  is  absolute  on  its 
fare.  No  condition  or  limitation  is  attached 
thereto,  and  therefore  the  plaintiff  was  not 
required  to  oideavor  to  collect  from  Michaels, 
the  principal,  before  proceeding  against  de- 
fendant guarantor. 

The  case  was  well  tried,  and  the  Judgment 
will  be  affirmed.    It  Is  so  ordered. 

BT,AND.  P.  J.,  and  GOODB,  J.,  concur. 
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BURNS  ▼.  8TATB. 
<C<rart  of  CMmlnal  Apj^*  of  Texas.    Oct  16, 

CbIUINAI.   liAW  —  AFFKAI.  —  DiSHIBSAI.  —  Db- 

FECTS   RELATINO   TO    RECOBD; 

Where  the  transcript  has  no  caption,  and 
the  record  fails  to  disclose  when  the  case  was 
tried  and  a  motion  for  a  new  trial,  tlie  appeal 
will  be  dismissed. 

Appeal  from  Sabine  County  Oourt;  H.  O. 
Maund,  Judge. 

Claud  Burns  was  convicted  of  a  crime,  and 
he  appeals.  Dismissed,  with  costs  against 
appellant 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  ttie 
State. 

BROOKS,  J.  The  Assistant  Attorney  Oen- 
«ral  urges  tlie  following  reasons  for  dismiss- 
ing tbls  appeal:  "The  transcript  has  no  cap- 
tion, nor  does  ttie  record  disclose  when  the 
court  began  and  when  it  ended,  nor  does  the 
transcript  show  any  motion  for  a  new  trial 
in  the  court  below;  there  being  a  statement 
of  facts  in  the  record  which  appears  to  have 
been  filed  in  January,  1906,  and  the  certificate 
-of  the  clerk  showing  that  the  case  was  tried 
at  the  January  term,  1907,  of  the  conrt. 
There  is  no  motion  for  a  new  trial  in  the 
record,  and  nothing  in  the  record  to  show 
when  the  case  was  tried." 

We  find  the  record  in  the  shape  suggested 
by  the  Assistant  Attorney  General.  There- 
fore the  motion  to  dismiss  tlie  appeal  is  sus- 
tained, and  costs  awarded  against  appellant, 
for  which  Judgment  in  this  case  will  be  en- 
tered up. 

DAVIDSON,  P.  J.,  absent 


THOMAS  y.  STATB. 
<Coart  of  CMminal  App^  of  Texas.    Oct  16, 

1.  CsnciHAL  Law— Appeal— Sdfficiekot  or 
e^ridehce— eiffect  of  faii.t7be  to  make 
Stateuent. 

An  assignment  of  error  that  the  evidence  is 
insufficient  cannot  l>e  considered,  when  the  state- 
ment of  facts  is  not  in  the  record. 

2.  Same  — iHSTRUonoiis  — Neoesbitt  to  Skt 

FOBTH    PlXADIROa    AND    EVIDENCE. 

An  assignment  that  the  court  erred  in  giv- 
ing a  certain  instruction,  because  it  assumed 
the  carrying  of  a  pistol  and  there  was  neither 
pleading  nor  evidence  authorizing  it,  cannot  be 
reviewed,  in  the  absence  of  a  statement  of  facts 
in  the  record. 

Appeal  from  Upshur  County  Court;  Albert 
Maberry,  Judge. 

Ben  Thomas  was  convicted  of  unlawfully 
'Carrying  a  pistol,  and  he  appeals.    Affirmed. 

F.  J.  McCord,  Aflst  Atty.  Gen.,  for  the 
fltate. 

BBOOKS,  J.    This  Is  a  conviction  for  un- 
lawfully carrying  a  pistol;  the  punishment 
assessed  being  a  fine  of  $100.    We  find  no 
«tatement  of  facta  in  the  record.    Appellant's 
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first  assignment  complains  that  the  evidence 
Is  insufiJcient  In  the  absence  of  said  state- 
ment, this  assignment  cannot  be  considered. 

The  second  and  last  assignment  of  error 
complains  the  court  erred  In  that  portion  of 
1(8  charge  to  the  Jury  wherein  be  Instructed 
them  that,  if  they  l)elleve  from  the  evidence 
that  at  the  time  he  so  bad  the  pistol  the 
defendant  had  reasonable  grounds  for  fearing 
an  unlawful  attack  upon  hie  person,  etc., 
then  he  would  not  be  guilty,  for  the  reason 
that  such  charge  assumes  that  the  defend- 
ant did  have  and  carry  about  his  person  a 
pistol,  and  for  the  further  reason  that  there 
was  mo  pleading  or  evidence  authorizing 
such  charge.  The  charge  complained  of  can- 
not be  reviewed,  in  the  absence  of  a  state- 
ment of  facts.  The  same  appears  to  be  rea- 
sonably accurate  and  applicable  to  the  state 
of  facts  that  could  have  been  proven;  but, 
conceding  the  charge  la  defective,  in  the  ab- 
sence of  a  statement  of  facts,  we  cannot  say 
whether  same  was  calculated  to  Injure  the 
rights  of  appellant  or  not 

Finding  no  error  In  the  record,  the  Judg- 
ment is  affirmed. 

DAVIDSON,  P.  J.,  absent 


BLACK  V.  STATB. 

(Conrt  of  Criminal  Appeals  of  Texas.    Oct  16, 
1907.) 

1.  Labcent— Fbom  Tsm  Fsason— Blemerts  of 

Offense. 

To  constitnte  theft  from  the  person,  it  is 
not  essential  tliat  it  occur  in  a  concealed  manner 
and  out  of  the  observation  of  others ;  and  where 
money  was  taken  without  the  victim's  knowl- 
edge and  while  he  was  asleep  or  stupefied,  the 
spectators  being  misled  by  accused's  statement 
that  the  victim  was  his  brother,  the  theft  was 
privately  done,  within  the  statute. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  32,  Larceny,  i  46.] 

2.  Same— Instbuctions. 

It  was  not  error  to  fail  to  instruct  that  if 
defendant  did  not  intend  to  appropriate  the 
money  when  he  took  it,  but  subsequently  formed 
the  intent,  he  was  not  guilty,  where  all  the 
evidence  indicated  that  be  had  a  present  intent 
to  appropriate  it;  an  instruction  requiring  the 
jury  to  believe  he  intended  to  deprive  the  owner ' 
of  the  money  before  they  could  convict  being 
sufficient. 

[Ed.  Note. — For  cases  In  point  see  Cent.  Dig. 
vol.  32,  Larceny,  {{  191-194.] 

8.   INDIOTHENT — ThEFT    FBOM    PEBSON  —  PBO- 

PBiETT  or  Conviction  of  Obdinabt  Theft. 
Under  an  indictment  for  theft  from  the  per- 
son, accused  may  uot  be  convicted  of  ordinary 
theft. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  U  58^ 
605.] 

Appeal  from  District  Court,  Potter  Coun- 
ty;  J.  N.  Browning,  Judge. 

W.  B.  Black  was  convicted  of  theft  from 
the  person,  and  he  appeals.    Affirmed. 

L.  C.  Barrett,  J.  A.  Templeton,  and  Geo. 
Wharton,  for  appellant  F.  J.  McCord,  Asst 
Atty.  Gen.,  for  the  State. 
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HBNDB7RS0N,  J.  Appellant  was  convict- 
ed of  tbeft  from  the  person,  and  his  ptinlsli- 
ment  afiseBsed  at  two  years  in  the  peniten- 
tiary ;  and  be  prosecutes  this  appeaL 

The  facts,  briefly  stated,  show  that  prose- 
cutor, Stokes,  lived  In  the  town  of  Memphis, 
and  at  the  time  of  the  alleged  offense  was  on 
a  visit  to  Amarlllo,  in  Potter  county.  He 
there  met  up  with  appellant.  Black.  Both 
parties  were  drinking,  and  the  evidence  is  to 
the  effect  that  Stokes  was  quite  drunk.  They 
went  Into  a  barber  shop  about  noon  on  the  7tb 
day  of  March,  1907,  and  prosecutor  Immedi- 
ately occupied  one  of  the  barber  chairs  and 
went  to  sleep.  Appellant  occupied  another 
chair,  and  took  a  shave,  and  spoke  of  prose- 
cutor as  his  brother.  When  he  got  through 
Bbavlng,  he  ran  bis  hand  In  prosecutor's 
pocket,  as  he  stated,  for  the  purpose  of  get- 
ting money  to  pay  for  his  shave,  took  out  $5 
or  $6,  paid  for  his  shave  and  asked  them 
to  leave  his  brother  in  there  awhile.  After 
some  discussion  on  the  subject,  and  t)efore 
leaving,  be  returned  and  ran  his  hand  in 
prosecutor's  pocket  and  took  some  more  mon- 
ey therefrom.  He  then  went  out.  Shortly 
afterwards  prosecutor  was  aroused  dp,  dis- 
covered the  loss  of  his  money,  was  told  that 
his  brother  had  taken  it,  and  then  he  inform- 
ed the  barbers  he  was  no  brother  of  his,  and 
they  immediately  made  search  for  appellant 
and  found  him.  When  appellant  saw  them 
coming,  he  started  to  run,  but  was  over- 
hauled by  one  of  the  barl>er8  and  arrested. 
This  Is  a  sufficient  statement  of  the  case  to 
discuss  the  assignments  of  error. 

Appellant  contends  that  the  court  commit- 
ted an  error  in  submitting  the  Issue  of  a 
sudden  taking.  There  were  two  counts  in 
the  indictment,  and  the  court,  in  stating  these 
counts  and  In  defining  the  offense,  charged 
In  regard  to  a  sudden  taking,  but  did  not 
submit  that  issue  to  the  Jury,  and  the  Jury 
were  Instructed  not  to  consider  the  second 
count  In  the  Indictment.  See  McLin  v.  State, 
15  a  W.  600,  29  Tex.  App.  171. 

Appellant,  in  his  motion  for  a  new  trial. 
Insists  that  the  court  should  have  Instructed 
the  Jury  more  definitely  as  to  the  meaning 
of  "privately  stealing,"  and  that  the  proof 
'showed  there  was  lacking  the  elements  of  a 
private  stealing  from  the  person,  because  It 
Is  insisted  that  what  was  done  by  appellant 
was  publicly  done  and  in  the  presence  of 
others.  We  do  not  agree  to  this  contention, 
and  we  Iwiieve  the  court  was  correct  In  in- 
forming the  Jury,  In  response  to  their  ques- 
tion, that  It  was  not  necessary  that  the  tak- 
ing be  done  in  a  concealed  manner  and  out 
of  the  observation  of  others.  It  was  done, 
in  this  case,  so  far  as  tlie  proof  Is  concerned, 
as  alleged  in  the  Indictment,  without  the 
knowledge  of  the  prosecutor,  who  was  at  the 
time  either  asleep  or  stupefied;  and,  so  far 
as  other  spectators  were  concerned,  they  were 
misled,  or  hoodwinked,  by  the  suggestion 
made  on  the  part  of  appellant  that  the  prose- 
cutor was  his  brother,  and,  of  course,  It  was 


assumed  by  tbem  that  he  had  a  right  to  take 
his  money.  We  think  this  proof  showed  a 
sufficient  response  to  the  allegation  in  the 
indictment  that  the  theft  was  privately  done. 
Clemmons  v.  State,  45  S.  W.'911,  39  Tex.  Cr. 
R.  279,  73  Am..  St  Rep.  923.  This  case  was 
for  sudden  taking,  but  it  illustrates  the  prop- 
osition here  announced. 

Appellant  also  Insists  that  the  court  should 
have  Instructed  the  Jury  to  the  effect.  If  ap- 
pellant did  not  have  the  intent  to  appropriate- 
the  money  at  the  time  of  the  taking  thereof, 
but  subsequently  formed  this  intent,  tiiat  it 
was  not  tbeft  In  a  proper  case  this  char- 
acter of  charge  should  have  been  given ;  but 
we  do  not  believe  the  proof  affirmatively 
raises  this  issue.  The  appellant  Introduced 
no  testimony,  and  all  the  circumstances  ad- 
duced on  the  part  of  the  state  indicate  that 
appellant  had  the  present  intent,  at  the  time- 
of  the  taking,  to  appropriate  the  money;  and 
the  charge  of  the  court  which  required  the 
Jury  to  believe  that  he  had  the  intent  to- 
deprive  the  ovraer  of  the  value  of  the  prop- 
erty, we  think,  was  a  sufficient  submission  of 
this  issue  under  the  facts  of  this  case.  Ex- 
cept for  the  observation  made  by  appellant 
Just  before  taking  the  money,  that  prosecutor 
was  his  brother  and  be  would  take  his 
money  to  take  care  of  It  for  him,  there  was 
nothing  In  the  case  to  suggest  any  other  mo- 
tive than  theft  In  fact  this  observation 
merely,  in  the  light  of  the  other  testimony, 
suggested  a  subterfuge  on  the  part  of  appel- 
lant to  get  possession  of  the  money  for  the 
purpose  of  appropriating  It  wliich  be  straight- 
way did. 

Appellant  complains  that  the  court  should 
have  Instructed  the  Jury  on  a  misdemeanor; 
that  Is,  simple  theft  We  understand  the  rule 
to  be  that  under  an  Indictment  charging  theft 
from  the  person,  there  cannot  be  a  con- 
viction for  an  ordinary  theft  See  Roberts  v. 
State,  33  Tex.  Cr.  R.  83,  24  S.  W.  895. 

There  being  no  errors  in  ttie  record,  the- 
the  Judgment  is  affirmed. 

DAVIDSON,  P.  J.,  absent. 


GARI^ND  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  16,- 
1907.) 

1.  IRDICTUENT— JOINDEB   OF   OFFENSES. 

An    indictment   may    charge   adultery  and- 
tomication  in  separate  counts. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dijj. 
vol.  27,  Indictment  and  Information,  M  40C. 
414.] 

2.  AouLTBRT  —  Indictment  —  Pboov  —  Va- 

BIANCB. 

Variance  between  an  indictment  tor  adul- 
tery, alloeine  that  accused  was  married  to  "Mol- 
lie  Garland,  and  the  proof  that  accused  was 
married  to  "M.  M.  A.,'*^  is  fatal,  in  the  absence 
of  proof  that  "M.  M.  A."  is  "Mollie  Garland." 
[Ed.  Note.— For  cases  in  point  >ee  Gent  Die 
vol.  1,  Adultery,  {  18.] 
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8.  Cbiuinai.  Law— iNSTBUcnoNs— Weioht  or 

BVIDENCK. 

A  charge,  on  a  trial  for  adnltery,  that  the 
Jury  shall  consider  the  evidence  of  a  witness 
only  as  tending  to  establish  an  adulterous  dis- 
position of  accused,  is  erroneous,  aa  on  the 
weight  of  CTidence. 

[Ed.  Note.— For  eases  in  point,  see  Cent.  Dig. 
Wl.  14,  Criminal  Law,  |§  1732-1748.] 

4.   ADULTEBT— iNSTBrCTICNS. 

An  instruction  that  if  accused  lived  to- 
gether and  had  carnal  intercourse  with  a  per- 
son named,  and  if  he  was  at  the  time  married 
to  another  person,  a  verdict  of  guilty  should  be 
rendered,  was  erroneous,  as  anthorizing  a  con- 
viction, though  the  jury  might  not  believe  that 
accused  was  marri^  to  the  person  named  in 
the  indictment,  as  required. 
6.  Cbiminai.  IiAw  —  AoooupucB— Btidkncb— 

Admibsibtlitt. 

On  a  trial  for  adultery,  the  state  should 
not  place  the  paramour  of  accused  on  the  stand, 
unless  she  proposes  to  give  evidence  for  the 
state;  and  it  is  error  to  place  her  on  the  stand 
and  obtain  from  her  a  refusal  to  testify  because 
of  her  privilege. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  IS  1099-1101.) 

6.  Sams— Inbtbcctions. 

Where,  on  a  trial  for  adultery,  the  para- 
mour of  accused  testifies  as  a  witness  for  the 
state,  the  court  must  charge  on  the  testimony  of 
accomplices. 

[Bd.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  1850.] 

Appeal  from  Henderson  County  Court;  J. 
R.  Blades,  Judge. 

Bert  Gtarland  was  convicted  of  adultery, 
and  be  appeals.    Reversed  and  remanded. 

Miller  &  Royall  and  W.  R.  Bishop,  for  ap- 
pellant. F.  J.  McCord,  Asst.  Atty.  Gen.,  for 
tbe  State. 

BROOKS.  3.  Appellant  was  convicted  of 
adultery,  and  his  punishment  assessed  at  a 
line  of  ^aoo. 

Tbe  indictment  In  this  case  contains  two 
Gonnts — tbe  first  for  fornication,  and  the  sec- 
ond for  adultery.  This  is  authorized  by  tbe 
practice  In  this  state.  See  Cosgrove  v.  State, 
37  Tex.  Or.  R.  249,  38  S.  W.  367,  66  Am.  St 
Rep.  802. 

The  first  ground  of  tbe  motion  complains 
tiiat  tbe  evidence  is  insufficient  to  support  tbe 
verdict,  since  same  fails  to  show  that  at  tbe 
time  of  tbe  alleged  commission  of  the  offense 
of  adultery,  for  whlcb  appellant  was  con- 
victed as  stated,  appellant  was  lawfully  mar- 
ried to  Mollie  Garland  as  alleged  in  the  in- 
dictment Tbe  only  evidence  in  this  record 
tbat  we  discover  shows  that  appellant  was 
married  to  one  M.  M.  Allen;  but  It  does  not 
show  tbat  M.  M.  Allen  was  MolUe  Allen, 
and  subsequently  Mrs.  Mollie  Garland,  as 
charged  Ui  the  indictment.  This  should 
have  been  done.  We  cannot  presume  that 
M.  M.  Allen  is  Mrs.  Mollie  Garland,  as  al- 
leged. Hence,  as  appellant  Insists,  there  Is 
a  fatal  variance  between  tbe  allegation  and 
proof. 

Appellant  objects  to  tbe  following  charge 
of  tbe  court:  "You  are  further  Instructed 
tbat  you  will  consider  the  evidence  of  tbe 
witness  Jim  Morrow  only  as  tending  to  es- 


tabllsb  an  adulterous  disposition  on  tbe  part 
of  tbe  defendant."  We  will  say,  in  view 
of  tbe  fact  that  this  case  has  to  be  reversed, 
tbat  tbls  cbaracter  of  charge  is  a  charge  on 
the  weight  of  evidence,  and  should  not  be 
given. 

Appellant  complains  of  tbe  following  charge 
of  the  court:  "If  you  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  tbat  the 
defendant  did.  In  the  county  of  Henderson 
and  state  of  Texas,  at  any  time  within  two 
years  next  before  the  filing  of  tbe  indictment 
herein,  live  together  and  have  carnal  inter- 
course with  one  Kate  Chilton,  and  if  yon 
further  believe  from  tbe  evidence  tbat  de- 
fendant was  at  tbe  time  lawfully  married  to 
some  other  person,  then  you  will  find  tbe 
defendant  guilty."  Appellant  objects  to  this 
charge,  because  the  same  autliorizes  the  jury 
to  find  tbe  defendant  guilty,  even  though 
they  might  not  believe  tbat  be  was  at  the  time 
married  to  Mollie  Garland,  as  alleged  In  tbe 
Indictment  This  criticism  is  correct  Tbe 
indictment  charged  that  he  (appellant)  was 
married  to  Mollie  Garland,  and  tbe  facts 
should  support  this  charge  in  tbe  indictment; 
and  the  charge  should  tell  tbe  Jury  it  was 
necessary  to  prove  It,  since  It  was  necessary 
to  allege  It  To  make  a  case  of  aduHery,  the 
evidence  should  show  marriage  at  the  time 
of  the  adultery  prosecution.  See  Webb  v. 
State,  24  Tex.  App.  104,  5  S.  W.  651. 

We  note  In  the  record  an  exception  to  tbe 
effect  tbat  tbe  state  placed  tbe  paramour  of 
appellant  on  tbe  stand  and  she  claimed  the 
privilege  of  being  an  accomplice  to  the  crime. 
See  Merrltt  v.  State,  10  Tex.  App.  402.  Tbe 
paramour  being  an  accomplice,  the  state 
should  not  attempt  to  place  her  on  tbe  stand 
unless  she  proposes  to  turn  state's  evidence. 
Then  It  would  be  tbe  duty  of  the  court,  after 
she  should  testify,  to  charge  the  law  of  an 
accomplice.  But  it  is  certainly  prejudicial  to 
appellant  to  place  bis  paramour  upon  the 
stand,  auf}  wring  from  her  a  refusal  to  testi- 
fy, and  have  the  Jury  use  this  refusal  as 
a  circumstance  of  guilt  against  appellant 
We  would  suggest  upon  another  trial  tbat 
this  be  not  done. 

For  the  errors  suggested,  the  Judgment  It 
reversed,  and  the  cause  remanded. 

DAVIDSON,  P.  J.,  absent 


SMITH  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  16, 
1007.) 

1.  Cbihinal  Law  —  Thial  —  Vbbdiot  —  Form 

ANn  Lanouaqe. 

A  verdict  reading:  "We  the  Juror  find  the 
defendant  guilty  and  assess  his  punishment  at 
a  fine  of  $25.  J.  M.  Brown,  Foreman" — is 
sufficient,  since  bad  spelling  and  grammar  will 
not  vitiate  a  verdict,  and  the  clear  import  of 
the  words,  in  the  light  of  the  record,  is  not  that 
a  single  juror  rendered  the  verdict. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  H  208t^-209L] 
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2.  iHroBVATion  —  FoBiux  Requibites— Mis- 
statement OF  TEBK. 

An   information   presented    in   the   county 
court  ia  not  vitiated  67  a  misstatement  of  the 
term  of  its  presentation. 
8.  Gbiuinai,  Law  —  Instbuctiows— Appuca- 
TioN  or  Law  to  Facts. 

An  instruction  submittinc  to  tiie  Jury  a 
manner  of  assault  not  chareed  in  the  iiuforma- 
tlon,  but  which  the;  might  have  considered,  and 
upon  which  they  could  have  convicted  the  de- 
fendant, was  erroneously  given,  not  being  aj^ 
plicable  to  the  facta-  charged. 

ri!}d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol  14,  Criminal  Law,  H  1080,  1981.] 
4.  Sauk— Appbai/— Record— Facts  Pbesuked 

EBOIf  THE  RECOBD. 

A  transcript  of  evidence,  using  the  mas- 
cnllne  gender  when  speaking  of  defendant  and 
the  feminine  when  speaking  of  the  prosecuting 
witness,  shows  inferentially  that  defendant  is  a 
male  and  the  prosecutrix  a  female,  but  does 
not  warrant  the  presumption  that  defendant  is 
an  adult  male. 

Appeal  from  Nacogdoches  County  Court; 
C  D.  Mlms,  Judge. 

Walker  Smith  was  convicted  of  aggravated 
assault,  and  be  appeals.  Reversed  and  re- 
manded. 

F.  J.  McCord,  Asst  Atty.  Oen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
aggravated  assault,  and  his  punishment  as- 
sessed at  a  fine  of  $25. 

The  first  ground  of  complaint  In  the  mo- 
tion for  a  new  trial  Is  that  the  verdict  reads 
as  follows:  "We  the  juror  find  the  defendant 
guilty  and  assess  his  punishment  at  a  fine 
of  $25.00  (twenty-five  dollars).  J.  U.  Brown, 
Foreman."  Appellant  insists  that  the  word 
"juror"  being  used.  Instead  of  the  word 
"Jury,"  thereby  shows  on  Its  face  only  one 
man  of  the  jury  rendered  the  verdict  Bad 
spelling  and  bad  grammar  will  not  vitiate  a 
verdict,  but  we  will  look  to  the  clear  Im- 
port of  the  words  to  ascertain  the  meaning 
of  same.  In  so  doing,  in  the  light  of  this 
record,  we  hold  the  verdict  Is  suffident 

The  second  complaint  In  the  motion  for  a 
new  trial  is  that  the  Information  filed  herein 
against  htm  (appellant)  was  presented  by  the 
.  county  attorney  to  the  January  term  of  the 
county  court,  when  in  fact  the  same  was  not 
filed  until  the  5th  day  of  February,  1907. 
The  Information  shows  It  was  presented  In 
the  county  court.  A  misstatement  of  the 
term  would  not  vitiate  the  information. 

Appellant's  third  insistence  Is  the  court 
erred  in  the  latter  portion  of  paragraph  3  of 
its  charge  in  giving  the  following:  "But  the 
use  of  any  dangerous  weapon,  or  the  sem- 
blance thereof,  in  an  angry  or  threatening 
manner  with  Intent  to  alarm  another,  and 
under  circumstances  calculated  to  effect  that 
object,  comes  within  the  meaning  of  an  as- 
sault." Appellant  Insists  that  same  Is  er- 
roneous, for  the  reason  that  no  such  ground 
for  an  assault  Is  charged  in  the  information, 
and  therefore  submitted  to  the  jury  a  man- 
ner of  assault  which  they  could  consider, 
and  upon  which  they  could  convict  the  de- 


fendant, that  was  not  charged  In  the  com- 
plaint and  information.  This  charge  is  er- 
roneous. The  charge  should  be  applicable 
to  the  facts  alleged  in  the  Information. 

Appellant  further  insists  that  the  evidence 
does  not  show  that  the  Injured  party  was  a 
female,  or  that  appellant  was  an  adult  male. 
We  are  warranted  In  indulging  in  conjec- 
tures from  the  use  of  the  masculine  gender 
in  speaking  of  appellant,  and  the  feminine 
gender  In  speaking  of  the  prosecuting  wit- 
ness, and  from  that  fact  alone  we  might  infer 
that  appellant  was  a  male  and  prosecutrix 
was  a  female;  but  this  court  cannot  Indulge 
in  the  presumption  that  defendant  Is  an 
adult  male. 

For  the  error  pointed  out,  the  judgment 
is  reversed,  and  the  cause  remanded. 

DAVIDSON,  P.  J.,  absent. 


JORDAN  V.  STATB. 
(Court  of  Criminal  Appals  of  Texas.    Oct  16^ 

1.  Cbiuihai,  Law— StTPFiciENOT  of  Bvidencb 

— ClBOUHSTANTIAI,  BVIDENOX. 

In  a  prosecution  for  theft,  the  owner  of  the 
goods  being  dead  at  the  time  of  the  trial,  want 
of  his  consent  to  take  the  goods  can  be  proved 
by  circumstantial  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Crhninal  Law,  If  753,  1259.] 

2.  Saicb— InsTBucTiona— InTADiNO  Pboyincb 

or  JiTBT. 

An  instruction  that  if,  when  the  defend- 
ant's possession  of  the  animals  was  questioned, 
he  stated  where  be  got  them  "and  if  such  state- 
ment is  reasonably  and  probably  true,  then,  un- 
less the  state  has  shown  snch  explanation  of 
possession  to  be  false,  yon  will  acquit  the  de- 
fendant," is  erroneous,  as  on  the  weight  of  the 
evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {|  1732-174&] 

Appeal  from  District  Court,  Gonzales  Coun- 
ty ;  M.  Kennon,  Judge. 

D.  B.  Jordan  was  convicted  of  theft  of 
horses,  and  be  appeals.  Reversed  and  re- 
manded. 

W.  B.  Oreen,  for  appellant  F.  J.  McCoid, 
Asst  Atty.  Oen.,  ft>r  the  Stata 

BROOKS,  J.  Appellant  was  convicted  of 
theft  of  horses,  and  his  punishment  assessed 
at  two  years'  confinement  In  the  penitentiary. 

Appellant  Insists  that  the  accomplice's  tes- 
timony In  this  case  Is  not  corroborated,  bnt 
we  think  the  evidence  amply  corroborates  hia 
testimony. 

Appellant  further  Insists  that  the  erldoice 
falls  to  show  want  of  consent  of  the  prose- 
cutor to  take  the  animala  The  evidence 
shows  that  the  party  from  whom  the  animals 
were  taken  was  dead  at  the  time  of  this 
trial ;  but,  as  suggested  by  the  trial  court  in 
his  charge,  this  fact  can  be  proved  by  cir- 
cumstantial evidence  as  well  as  by  positive 
testimony,  and  we  hold  that  It  was  clearly 
done  by  the  evidence  In  this  case. 
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Appellant  objects  to  the  following  charge 
of  the  court :  "If,  when  the  defendant's  pos- 
session of  the  animals  mentioned  In  the  In- 
dictment was  questioned  (if  you  find  he  had 
possession  of  them),  he  stated  that  he  got  the 
animals  from  a  drover  on  Plum  Creek,  and 
If  such  statement  Is  reasonable  and  probably 
true,  then,  unless  the  state  has  shown  such 
explanation  of  possession  to  be  false,  you 
will  acquit  the  defendant."  Appellant  in- 
sists this  charge  is  on  the  weight  of  evidence, 
and  is  an  Inaccurate  statement  of  the  law. 
We  think  It  Is  a  charge  upon  the  weight  of 
the  evidence.  We  have  repeatedly  held  this 
is  an  erroneous  charge.  As  we  understand 
the  evidence,  however,  there  is  no  evidence 
Suggesting  a  charge  on  recent  possession. 
For  a  discussion  of  a  proper  charge,  see 
Wheeler  V.  State,  84  Tex.  Cr.  R.  850,  30  S.  W. 
918,  Franks  v.  State,  86  Tex.  Cr.  R.  149,  35 
S.  W.  977,  and  Mathews  v.  State,  32  Tex.  Cr. 
R.  855,  23  S.  W.  690. 

For  the  error  In  the  court's  charge,  the 
Judgment  Is  reversed,  and  the  cause  re- 
manded. 

DAVIDSON,  P.  3.,  absent 


LEWIS  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Oct.  16, 

WiSAPORB  —  Cabbtirq  Wkafonk— Eviokkob— 

iNSTBUOnONS. 

Where,  on  a  trial  for  earning  a  pistol,  ac- 
cused admitted  carrying  it  and  showed  that  be 
was  on  his  way  to  pawn  it  for  a  loan  previously 
obtained,  pursuant  to  an  agreement  to  pawn  it, 
the  refusal  to  charge  that,  if  by  previous  ar- 
rangement accused  was  to  deliver  the  pistol  and 
was  on  his  way  to  pawn  it,  be  was  not  guilty, 
was  reversible  error. 

Appeal  from  District  Court,  San  Augus- 
tine County ;  W.  B.  Powell,  Judge. 

Mat  Lewis  was  convicted  of  unlawfully  car- 
rying a  pistol,  and  he  appeals.  Reversed 
and  remanded. 

Davis  &  Davis,  for  appellant  F.  J.  Mc- 
Cord,  Asst.  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
for  unlawfully  carrying  a  pistol,  and  pros- 
ecutes this  appeal. 

The  statement  of  facts  shows  that  appel- 
lant admitted  carrying  a  pistol,  but  set  up  as 
a  defense  that  at  the  time  he  was  alleged  to 
have  carried  same  he  was  on  the  way  to 
place  said  pistol  In  pawn  for  a  loan  of  $5 
theretofore  extended  to  him  by  one  Scott. 
The  proof  further  shows  that  on  the  day  be- 
fore he  borrowed  $5  from  Scott  and  agreed 
to  bring  his  pistol  to  Scott's  house  as  a  pledge 
for  security  for  the  money ;  that  he  did  not 
bring  It  on  the  evening  when  he  promised  to, 
and  he  was  reminded  on  the  next  day  to 
bring  It;  that  he  went  home  and  got  the 
pistol,  and  was  on  the  direct  route  to  Scott's 
bouse  with  the  pistol ;  that  he  stopped  on  the 
way  and  talked  with  a  party,  and  while  there 


another  person,  to  wit,  Jim  Coleman,  came 
up,  and  be  and  appellant  bad  an  altercation, 
and  appellant  shot  Coleman  with  the  pistol. 
He  then  went  home  with  the  pistol,  not  car- 
rying It  to  Scott's  house.  This  Is  a  sufficient 
statement  of  the  case  to  present  appellant's 
assignments. 

On  this  state  of  facts  appellant  contends 
that  the  court  should  have  given  his  special 
requested  Instruction,  as  follows,  to  wit: 
"If  by  previous  arrangement  between  the  de- 
fendant and  Cal  Scott  the  defendant  was  to 
deliver  to  ssld  Scott  a  pistol  owned  by  tliQ 
defendant,  and  on  the  day  be  is  alleged  to 
have  carried  the  pistol  he  was  requested  or 
Instructed  by  said  Scott  to  carry  the  pistol 
to  Scott's  house,  and  if  at  the  time  he  was 
seen  with  the  pistol  he  was  carrying  It  to 
Scott's  house,  or  on  the  way  from  his  house  to 
Scott's  house,  on  the  usually  traveled  route, 
then  be  would  not  be  guilty  of  unlawfully 
carrying  a  pistol,  and  you  will  acquit  him." 
An  examlnaton  of  the  court's  charge  shows 
that  this  defense  set  up  by  appellant  was 
not  given  by  the  learned  Judge  who  tried  the 
case.  We  think  it  was  a  legitimate  defense, 
and  that  the  Jury  should  have  had  the  right 
to  have  passed  on  it. 

For  the  refusal  of  the  court  to  give  said 
requested  Instruction,  the  Judgment  Is  re- 
versed, and  the  cause  remanded. 

DAVIDSON,  P.  J.,  absent 


BURKHALTER  et  al.  v.  STATE. 
(C«>nrt  of  Criminal  Appeals  of  Texas.    Oct  16, 

MAI.ICIOUS  MiscHiES^— Indictment. 

Under  Pen.  Code,  arts.  499,  500,  making  it 
unlawful  to  willfully  deface  or  injure  any  public 
building,  an  indictment  for  malicious  mischief 
in  injuring  a  church  building  must  distinctly 
aver  that  the  church  was  a  public  building  and 
then  and  there  held  for  public  use. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  83,  Malicious  Mischief,  {  10.] 

Appeal  from  Sabine  County  Court;  H.  C. 
Maand,  Judge. 

Bird  Burkbailter  and  another  were  con- 
victed of  malicious  mischief,  and  appeal. 
Reversed  and  dismissed. 

P.  J.  McCord,  Asst.  Atty.  Gen.,  for  the 
State. 

HENDERSON,  J.  Appellants  were  con- 
victed of  malicious  mischief  in  injuring  a 
certain  church  building,  and  prosecute  this 
appeal. 

The  validity  of  the  Indictment  under 
which  the  conviction  occurred  is  questioned. 
It  Is  objected  that  the  Indictment  was  de- 
fective because  it  failed  to  allege  that  said 
church  was  a  public  building  held  for  pub- 
lic use  by  some  particular  church  or  trus- 
tees thereof.  The  Indictment  appears  to  have 
been  brought  under  articles  499  and  500, 
Pen.  Code  1895,  and  has  been  construed  In 
the  following  cases,  to  wit:    Brown  v.  State, 
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10  Tex.  App.  245,  Pratt  v.  State,  10  Tex. 
App.  276^  and  Clark  t.  State,  23  Tex.  App. 
260,  5  S.  W.  115.  All  of  these  cases  appear 
to  hold  that  where  a  building  Is  a  church, 
as  Is  here  alleged,  It  must  be  distinctly  arer^ 
red  that  same  was  a  public  building  and 
then  and  there  held  for  public  use.  This 
was  not  done;  the  allegation  simply  being 
that  appellants  injured  a  building,  to  wit, 
Rose  Vine  Church,  by  breaking  out  the 
windows  of  said  Rose  Vine  Church,  with 
the  intent  to  injure  the  owners  of  said 
'church,  iiotion  to  quash  should  have  been 
sustained. 

The  Judgment  is  accordingly  reversed,  and 
the  case  dismissed. 

DAVIDSON,  P.  J.,  absent 


JOHNSON  V.  STATE. 

(Court  of  Criminal    Appeals  of  Tens.     Oct. 
16,  1907.) 

CBIMINAI.  Law— TRIAI/— S0FFICIEHCT  OF  Veb- 
DIOT. 

A  verdict  as  follows:  "We,  the  jury  find 
the  defendant  'guitty'  of  murder  in  the  second 
degree  and  'sassess'  his  punishment  at  twenty 
years  'impriaoment'  in  the  state  penitentiary. 
[Signed]  Frank  Douthit"— is  not  erroneous  as 
being  unintelligible  and  because  not  signed  by 
any  one  as  foreman. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  t  2090.] 

Appeal  from  District  Court,  Anderson 
County;   B.  H.  Oardner,  Judge. 

Mose  Johnson  was  convicted  of  murder  In 
the  second  degree,  and  appeals.    AflBrmed. 

F.  J.  McCord,  Asst  Atty.  Gen.,  for  the 
State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree,  and  hto 
punishment  assessed  at  20  years'  confine- 
ment in  the  penitentiary,  and  prosecutes  this 
appeal. 

There  are  no  bills  of  exception  and  no 
statement  of  facts  in  the  record.  Appellant 
In  his  motion  for  a  new  trial  questions  the 
form  of  verdict,  which  he  sets  out  in  the 
motion  as  follows:  "We,  the  jury  find  the 
defendant  'guitty'  of  murder  in  the  second 
degree  and  'sassess'  his  punishment  at  twen- 
ty years  'Imprlsoment'  in  the  state  peniten- 
tiary. [Signed]  Frank  Douthit"  He  insists 
that  this  verdict  is  not  intelligible,  and  that 
it  is  not  signed  by  any  one  as  foreman. 
There  is  no  bill  of  exceptions  presenting  this 
matter.  As  to  the  form  of  the  verdict  the 
judgment  Is  written  differently.  So  we  are 
not  furnished  with  any  sufficient  data  as 
to  the  form  of  the  verdict.  However,  in  our 
opinion  the  authorities  in  this  state  approve 
the  form  of  verdict  as  given  in  the  motion 
for  a  new  trial. 

There  l>elng  no  errors  in  the  record,  the 
judgment  Is  affirmed. 

DAVIDSON,  P.  J.,  absent 


JOHNSON  T.  STATB. 

(Ooort  of  Criminal   Appeals  of  Texas.     Oct 
16,  1007.) 

L  Cbiminal  Law  —  Appkai,  —  HABiojEsa  Bb- 

BOB— EjVIDKNCK. 

Where,  in  a  prosecution  for  unlawfully 
carrying  a  pistol,  tnere  was  evidence  that  the 
pistol  was  found  in  a  basket  carried  by  de- 
fendant, the  admission  of  testimony  that  wit- 
ness told  certain  officers  that  defendant  was 
carrying  a  pistol  in  his  iMsket  and  of  testimony 
of  one  of  the  officers  to  the  same  effect  was 
not  prejndiciai. 

[E3d.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.   15,  Crimhial  Law,  |  3137.] 

2.  Sake— iNSTBUcnoN. 

In  a  prosecution  for  unlawfully  carrying 
a  pistol,  the  court  instructed  to  find  defendant 
guilty  if  he  was  unlawfully  carrying  a  pistol 
on  premises  not  bis  own.  Held,  that  defendant 
was  not  prejudiced  by  failure  to  further  instruct 
to  find  him  guilty  if  he  was  not  carrying  a  pistol 
at  hia  place  of  business;  this  being  emiMdied 
in  a  subsequent  ctiarge,  and  it  not  appearing 
tliat,  when  defendant  was  found  carrying  the 
pistol,  he  was  either  on  his  own  premises  or 
at  his  place  of  business. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  .Law,  }  1990.] 
8.  Save. 

It  was  not  necessary,  in  instructing  that 
while  defendant  had  a  right  to  carry  a  pistol 
between  his  house  and  his  place  of  busmess, 
he  did  not  have  the  rigiit  to  carry  it  hahitually, 
to  define  the  term  "habitually." 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Iaw,  H  1808,  1800.] 

4.  Weapons— Cabbtino  Pisrot— What  Con- 
stitutes. 

The  carrying  of  a  pistol  in  a  basket  held 

in  one's  hand  is  a  carrying  of  the  pistol  on  and 

about  the  person. 
[Bid.  Note.— For  cases  In  point,  see  Cent  Dig. 

vol.  48,  Weapons,  |  9.] 

Appeal  from  Anderson  County  Court;  H. 
B.  Erwin,  Judge. 

Fred  Johnson  was  convicted  of  carrying  a 
pistol,  and  appeals.    Affirmed. 

P.  W.  Brown,  for  appellant  F.  J.  McGord, 
Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  unlawfully  carrying. a  pistol,  and  his 
punishment  assessed  at  a  flue  of  $100,  and 
prosecutes  this  appeal. 

Appellant  excepted  to  the  action  of  the 
court  in  admitting  the  testimony  of  Alex 
Swanson  to  the  effect  that  he  told  Mlchaux 
and  Gulnn  that  Fred  Johnson  was  carrying 
a  pistol  for  him,  and  requested  them  to 
search  Fred  Johnson  and  to  search  JUs 
basket;  that  be  was  carrying  the  pistol,  aa 
he  understood,  In  bis  basket  Gulnn  was 
permitted,  over  appellant's  objection,  to  make 
the  same  character  of  testimony.  It  ap- 
pears that  these  parties  were  officers,  and 
that  Swanson  made  report  to  them  for  the 
purpose  of  having  appellant  arrested  and 
disarmed.  These  parties  did  accost  api>el- 
lant  and  did  search  his  basket  and  found 
the  pistol.  The  statute,  we  understand,  au- 
thorizes an  officer  to  make  an  arrest  for 
carrying  a  pistol  on  Information  of  a  cred- 
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Ible  person.  We  presume  this  testimony  was 
admitted  on  that  line.  At  any  rate,  the  pistol 
having  been  found  In  the  basket,  we  fail  to 
see  how  the  admission  of  this  testimony 
could  bare  Injured  appellant. 

Appellant  also  objects  to  the  charge  of  the 
court.  In  that  the  Jury  were  Instructed,  if 
they  believe  appellant  was  unlawfully  carry- 
ing a  pistol  on  premises  not  his  own,  to  find 
him  guilty.  The  objection  Is  that  It  was 
not  also  stated  tluu  if  be  wafb  not  carrying  a 
pistol  at  bis  place  of  business,  etc.  This  was 
given  in  a  subsequent  charge.  However,  it 
does  not  appear  that,  when  appellant  was 
found  carrying  a  pistol,  he  was  either  on  his 
own  premises  or  at  bis  place  of  business, 
and  neither  of  these  particular  defenses  were 
pertinent  It  does  appear  jliat  when  appel- 
lant was  found  carrying  a  pistol  In  bU) 
basket  he  was  on  one  of  the  streets  of  Pales- 
tine, which  might  have  been  his  route  to 
his  home  from  the  gas  factory  where  he  was 
working,  and  h'is  real  defense  appears  to 
have  been  that  be  bad  a  right  to  carry  a 
pistol,  either  at  the  gas  factory,  his  place 
of  business,  or  at  his  residence,  and  that  he 
had  a  right  to  carry  the  pistol  between  said 
points,  ^provided  he  did  not  habitually  so 
carry  It ;  and  It  Is  complained,  In  this  connec- 
tion, that  while  the  court  told  the  Jury  that 
he  bad  a  right  to  carry  It  between  said 
poldts,  that  he  did  not  have  a  right  to  carry 
said  pistol  habitually,  but  the  court  did  not 
define  what  he  meant  by  habitually.  It  does 
not  occur  to  us,  under  the  circumstances  of 
this  case,  even  If  it  be  conceded  that  the 
term  "habitually"  sboiild  be  defined,  that  It 
was  necessary  to  define  It  In  this  case. 

EMr«Mn  appellant's  proof  it  appears  that 
some  complaint  was  made  about  some  dep- 
redations being  committed  at  the  gas  fac- 
tory some  time  in  April,  and  that  some  time 
during  the  following  June,  about  two  months 
afterwards,  he  was  found  carrying  a  pistol, 
and  proof  is  that  he  was  carrying  the  pistol 
to  protect  the  gas  factory  against  these 
depredations,  and  that  he  sometimes  left  the 
pistol  at  the  gas  factory  and  sometimes  car- 
ried It  home,  when  there  was  no  one  at  the 
factory  to  leave  It  with,  and  on  this  par- 
ticular occasion  he  testified  there  was  no  one 
there  to  leave  It  with.  Appellant,  we  note, 
testifies  himself  that  be  left  the  pistol  at 
the  gas  factory  during  this  Interval  as  much 
as  40  times.  This  looks  to  us  very  much  like 
an  habitual  carrying  of  the  pistol  between 
said  points,  to  wit,  bis  home  and  the  gas 
factory,  and  under  the  circumstances  we  do 
not  think  it  was  necessary  for  the  court  to 
have  defined  what  was  meant  by  habitual 
carrying  of  the  pistol.  It  occurs  to  us  that 
this  defense  of  carrying  the  pistol  for  the 
purpose  of  protecting  the  gas  factory  was  a 
pretext,  yet  we  believe  appellant's  rights  in 
that  respect  were  sufficiently  safeguarded. 
We  think  the  proof  sufficiently  shows  that 
be  was  carrying  a  pistol  for  Swanson,  whom, 
on  one  occasion  shortly   before  his  arrest. 


he  had  an  altercation  with,  and  on  one  oc- 
casion he  appeared  to  be  In  the  attitude  of 
making  an  assault  on  said  Swanson,  which 
appears  to  have  afforded  the  reason  for  his 
arrest  for  carrying  the  pistol.  We  do  not 
think  there  Is  anything  in  appellant's  conten- 
tion that  the  carrying  of  a  pistol  by  appel- 
lant In  a  basket-  which  he  carried  In  bis 
hand  was  not  carrying  same  on  and  about 
his  person.  He  was  not  only  carrying  a 
pistol,  but  In  a  most  convenient  manner  for 
use  as  a  weapon. 

There  being  no  errors  in  the  Record,  the 
Judgm«it  is  affirmed. 

DAVIDSON,  P.  J.,  absent 


ELSWORTH  ▼.   STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  16^ 

1907.) 

1.  Cbihinai.  Law— Chargb  or   Tkrub— Bk- 
FUSAL— Review. 

The  refusal  of  a  change  of  venue  cannot  be 
reviewed,  where  no  compurgators  signed  the  mo- 
tion, and  it  was  not  in  accordance  with  the 
statute,  and  no  bill  of  exceptions  was  taken  on 
the  ruling. 

[EM.  Note. — For  cases  in  point,  see  Gent.  Dig. 
vol.  15,  Criminal  Law,  !  2S11.] 

2.  SAMB— EVIDENCR— Heabsat. 

In  a  mnrder  trial,  evidence  that  decedent's 
father  identified  the  body  was  improper,  being 
hearsay. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  i  97S.] 

3.  Same— Affeai/— Harmless  Ebbob. 

Error  in  a  mnrder  trial  in  admitting  hear- 
say testimony  to  identify  a  body  as  decedent's 
was  harmless,  where  it  was  afterwards  admit- 
ted that  the  body  was  decedent's. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  {  3139.] 

4.  Same— Evidence— Admissibilitt. 

Where  a  circumstance  against  one  accused 
of  murder  was  that  he  was  found  with  a  grip 
identiGed  as  decedent's,  the  state  could  show 
that  witness  found  two  grips  in  the  express  of- 
fice at  the  place  where  he  found  defendant  and 
his  companion,  and  that  they  claimed  the  same ; 
but  witness  could  not  state  that  he  learned  that 
two  grips  were  shipped  from  certain  points  to 
other  points  unless  he  knew  the  fact  himself. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  S  973.] 

6.  Same— AppeaI/— Harmless  Error. 

Where  a  circumstance  against  one  accused 
of  murder  was  that  he  was  found  with  a  grip 
identified  as  decedent's,  error  in  admitting  hear- 
say testimony  that  grips  claimed  by  defendant 
and  his  companion  were  shipped  from  certain 
points  was  cured  by  proof  that  the  grip  identi- 
fied as  decedent's  was  claimed  by  accused. 

[EA.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  {  3138.] 

6.  Same— Questions  by  Court— Pbopbiett. 

Though  it  is  counsel's  province  to  question 
witnesses,  the  court  may  reiterate  a  question  in 
order  to  understand  the  witness,  or  have  the 
witness  explain  his  meaning. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  |  1525.] 

7.  Same— Testimony  Aftkb  Trial  Closbd— 
Duty  to  Admit. 

Under  White's  Ann.  Code  Or.  Proc.  art 
698,  requiring  a  coi.rt  to  receive  testimony  at 
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any  time  before  the  argriment  is  concluded, 
if  necessary  to  a  due  administration  of  justice, 
where  a  material  circumstance  against  one  ac- 
cused of  murder  was  that  he  was  found  with  a 
grip  identified  as  decedent's,  but  which  he  claim- 
ed as  his  own,  and  accused  could  not  have  fore- 
seen the  identification  by  the  state  of  the  grip  by 
ink  spots  until  during  the  trial,  it  was  improper 
to  refuse  to  open  the  case  and  receive  testimony 
offered  by  defendant  tending  to  show  that  the 
ink  spots  got  on  the  grip  before  the  homicide 
and  while  in  his  possession,  though  the  testi- 
mony was  not  offered  until  the  closing  argument 
was  reached. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  U  1621,  1622.] 

Appeal  from  District  Court,  Potter  County ; 
J.  N.  Browning,  Judge. 

Frank  Elswortli  was  convicted  of  murder 
In  the  first  degree,  and  be  appeals.  Beversed 
and  remanded. 

Barrett,  Stewart  &  Templeton,  for  appel- 
lant. F.  J.  McCord,  Asst  Atty.  Oen.,  for  the 
State. 

HENDEBSON,  J.  Appellant  was  con- 
victed of  murder  in  the  first  degree,  and  bis 
punishment  assessed  at  life  Imprisonment  in 
the  penitentiary,  and  prosecntes  this  appeal. 
The  case  agnfnst  the  defendant  is  one  of  cir- 
cumstantial evidence,  and  the  evidence  tends 
to  show  that  deceased.  Earl  Dockery,  was  a 
young  man  some  18  or  19  years  of  age,  and 
late  in  the  evening  of  the  4th  of  October, 
1906,  he  was  found  near  the  Rock  Island  Rail- 
road track  In  the  suburbs  of  Amarillo  in  a 
dying  condition.  He  was  stripped  naked  and 
bad  evidently  been  placed  there  by  some  one 
during  the  previous  night,  and  a  number  of 
wounds  were  inflicted  on  his  head,  evidently 
with  some  sharp  instrument,  such  as  a  hatcli- 
et.  Several  of  these  were  fatal.  He  was  still 
alive  when  found,  but  was  not  able  to  articu- 
late in  a  coherent  manner.  He  lived  till  some 
time  next  day,  when  he  died  as  a  result  of 
the  wounds.  The  testimony  tended  to  show 
that  deceased  had  previously  been  working 
for  the  railroad  company  west  of  Amarillo 
and  bad  at  the  time  some  $90  or  $60.  The 
evidence  on  the  part  of  the  state  also  showed 
that  appellant  and  one  Joe  Burke  were  com- 
panions of  the  deceased  for  several  days  be- 
fore his  death  and  came  from  Hereford  to 
Amarillo  with  him  a  day  or  two  before  his 
death.  The  state  Introduced  a  number  of 
circumstances  which  tended  to  show  that  ap- 
pellant and  Burke  were  guilty  of  the  offense. 
Among  other  things,  it  may  be  mentioned 
that  the  state  showed  that  subsequent  to  the 
death  of  the  deceased,  when  appellant  was 
apprehended,  -he  was  found  in  possession  of 
a  grip,  or  suit  case,  which  was  identified  as 
having  belonged  to  deceased  in  his  lifetime. 
The  identification  of  this  valise  consisted 
principally  of  ink  spots  on  same  by  which 
the  witness  identified  it  as  the  property  of 
deceased.  This  is  a  sufficient  statement  of 
the  case  In  order  to  present  and  discuss  the 
assignments. 

Appellant  made  a  motion  for  a  change  of 
venue,  but  there  were  no  compurgators  signed 


to  same,  and  it  was  not  In  accordance  with 
the  statute,  nor  did  appellant  take  any  bill 
of  exceptions  to  the  action  of  the  court  In 
overruling  said  motion  for  a  change  of  venue, 
so  It  Is  not  in  a  condition  to  be  reviewed. 
However,  counsel  Insists  that  under  some  ex- 
pressions used  In  the  Steagald  Case,  22  Tex. 
App.  495,  3  8.  W.  771,  the  court  should  have 
changed  the  venue  in  this  case  of  his  own 
motion.  We  do  not  believe  the  facts  of  this 
case  on  the  question  of  venue,  as  suggested 
by  this  record,  show  anything  like  the  condi- 
tions surrounding  the  Steagald  Case  with  ref- 
erence to  a  change  of  venue. 

In  the  statement  of  facts,  we  notice  there 
Is  a  bill  of  exceptions  taken  to  the  testimony 
of  O.  M.  Eakle.  The  state  was  permitted  to 
prove,  over  the  objection  of  appellant,  that 
the  father  of  deceased  Identified  the  body  as 
that  of  his  son.  This  should  not  have  been 
permitted,  as  it  was  hearsay.  However,  we 
notice  that  subsequently  it  was  admitted  that 
the  body  of  deceased  was  tljatof  Barl  Dodd- 
ery, and  80  the  error  committed  was  harm- 
less. 

As  presented,  we  believe  It  was  competent 
for  the  state  to  show  by  the  witness  W.  A. 
Stewart  that  he  found  two  grips  in  the  ex- 
press ofBce  at  the  place  where  he  found  Els- 
worth  and  Burke,  and  that  these  grips  were 
claimed  by  Eiswortb  and  Burke ;  but  he  was 
not  authorized  to  state  the  fact  that  he 
learned  or  found  that  two  grips  were  shipped 
from  certain  points  to  other  points,  unless  he 
knew  the  fact  himself.  Not  having  seen  them 
shipped,  such  testimony  was  hearsay  as  to 
him.  However,  we  take  it  that  any  errors 
in  this  matter  were  eliminated  by  the  fact 
that  the  identical  grip  identified  by  the  state 
as  that  of  the  deceased  was  claimed  by  appel- 
lant as  his  property. 

We  do  not  believe  that  the  question  asked 
by  the  judge,  to  wit,  "Did  you  tell  him,  that 
Is,  defendant,  that  what  he  might  say  to  you 
might  be  used  against  blm?"  and  that  the 
witness  answered,  "Tes,  sir,"  rendered  the 
statement  inadmissible.  Of  course.  It  Is  the 
province  of  counsel  to  ask  questions  of  wit- 
nesses, but  it  is  perfectly  proper  for  the  court. 
In  order  to  understand  a  witness,  to  reit- 
erate a  question,  or  to  have  the  witness  ex- 
plain bis  meaning. 

The  material  question  presented  for  review 
In  this  case  is  raised  by  two  bills  of  excep- 
tions taken  by  appellant  to  the  refusal  of 
the  court  to  permit  two  witnesses  to  testify 
as  to  bow  certain  Ink  spots  got  on  the  valise 
identified  by  the  state's  witness  as  a  valise 
belonging  to  deceased  prior  to  his  death,  and 
claimed  and  identified  by  appellant  as  the 
valise  owned  by  him  prior  to  the  death  of  de- 
ceased, and  which  he  claimed  to  have  pur- 
chased in  the  town  of  Amarilla  This  testi- 
mony was  not  offered  during  the  production 
of  testimony  by  either  the  state  or  defendant, 
but  was  offered  after  the  testimony  bad  been 
closed  and  after  all  the  argument  had  been 
made  in  tbe  case,  except  the  closing  argument 
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on  the  part  of  tbe  state.  The  first  bill  of  ex- 
ceptions la  to  tbe  refusal  of  tbe  conrt  to  re- 
ceive the  testimony  of  tbe  witness  Fred  Scog- 
gins,  and  in  order  to  present  tbe  matter  fully 
we  copy  the  bill  of  exceptions,  which  Is  as 
follows:  "Be  It  remembered  that,  upon  tbe 
trial  of  tbe  above  entitled  and  numbered 
cause,  while  counsel  for  the  defendant  was 
arKulng  said  cause  to  the  Jury,  and  before 
the  state's  attorney  had  made  tbe  closing 
argument  for  the  state :  The  defendant,  Frank 
Elsworth,  offered  to  and  could  have  proved  by 
the  witness  FVed  Scogglus  that  he,  the  said 
Fred  Bcogglns,  saw  M.  F.  De  Witt  upset  and 
spill  a  bottle  of  Ink  on  a  writing  desk,  and 
that  the  ink  ran  oCT  the  writing  desk,  and 
spattered  on  to  Frank  Elsworth's  new  suit 
case.  That  the  said  Scogglns  said  at  that 
time  to  M.  F.  De  Witt:  'You  have  played 
hell  with  Frank's  new  suit  case.'  That  this 
occurred  In  M.  F.  De  Witt's  saloon  in  Ama- 
rlllo.  Potter  county,  Tex.,  in  September,  1906, 
and  before  the  alleged  finding  and  murder  of 
Sari  Dockery.  That-  for  fuller  particulars 
as  to  what  tbe  anld  Fred  Scogglns  would  have 
sworn  to,  and  what  defendant  offered  to  and 
could  have  proved  by  said  witness,  see  Fred 
Scogglns'  affidavit,  which  is  marked  'Exhibit 
A,'  and  made  a  part  of  the  motion  for  a  new 
trial  In  this  case.  That  the  said  motion  for 
a  new  trial  and  said  affidavit  are  a  part  of 
tbe  record  In  this  case.  That  the  affidavit  of 
the  said  Scogglns,  which  Is  a  part  of  the  mo- 
tion for  a  new  trial  in  this  case,  is  hereby 
made  a  part  and  referred  to  as  a  part  of 
this  bill  of  exceptions.  That  the  state  and 
defendant  had  both  closed  their  evidence,  but 
that  the  closing  argument  for  the  state  bad 
not  yet  been  made,  when  the  defendant  made 
tha  offer  to  and  could  have  proved  as  set  out 
above  and  as  contained  In  said  Scogglns'  affi- 
davit That  when  the  defendant  made  the 
above  offer  to  prove  that  the  state's  attorney 
objected  to  the  same  on  the  ground  that  tbe 
evidence  had  been  dosed,  and  the  court  sus- 
tained said  objection.  That  the  defendant  did 
then  and  there  duly  except  to  the  ruling  of 
the  court  That  the  defendant  could  and 
would  have  proved  all  the  facts  as  set  out 
above  in  regard  to  said  Fred  Scogglns'  testi- 
mony and  all  the  facts  as  contained  in  the 
said  affidavit  of  said  Fred  Scogglns,  which 
affidavit  Is  made  a  part  hereof.  That  the  tes- 
timony of  the  state's  witness  Roggenbuch, 
in  which  he  Identified  the  suit  case  that  the 
defendant  claimed  as  his  own  as  the  suit 
case  of  Earl  Dockery,  in  part  by  some  Ink 
spots  that  was  on  said  suit  case,  which  is  a 
part  of  the  record  and  statement  of  facts  In 
this  case,  and  is  hereto  referred  to,  and  made 
a  part  hereof,  by  the  defendant.  In  order  to 
show  tbe  competency  and  materiality  of  said 
Scoggina'  testimony.  That  the  testimony  of 
the  defendant,  Frank  Elsworth,  in  which  he 
testified  that  the  suit  case  which  Roggenbuch 
Identified  as  the  suit  case  of  Earl  Dockery 
was  his  own  suit  case,  and  that  he  did  not 
know  how  such  Ink  spots  got  on  said  suit 


I  case,  is  hereto  referred  to  and  made  a  part 
of  that  bill,  in  order  to  show  the  competency 
and  materiality  of  said  Scogglns'  testimony. 
That  the  testimony  of  the  defendant  as  stat- 
ed above,  is  a  part  of  the  record  in  this  cause. 
Wherefore  this  defendant  now  tenders  this 
bill  of  exception,  and  asks  that  the  same  be. 
approved,  signed,  and  filed  as  a  part  of  the 
record  In  this  case." 

The  foregoing  bill  of  exception  Is  signed 
and  approved,  with  this  explanation  and 
qualification :  "The  testimony  of  the  witness- 
es M.  F.  De  Witt  and  Fred  L.  Scogglns  was 
offered  by  defendant's  counsel  substantially 
as  stated  to  the  bill  of  exception.  Counsel 
for  the  state  objected  upon  the  ground  that 
the  testimony  of  the  case  had  been  closed, 
most  of  the  argument  made  to  the  Jury,  and 
that  the  defendant  was  not  entitled  to  In- 
troduce this  additional  testimony,  because 
he  showed  no  sufficient  diligence  why  he  had 
not  discovered  and  offered  the  same  at  the 
proper  time.  Thereupon  counsel  for  defend- 
ant, and  especially  L.  0..  Barrett,  admitted 
that  they  could  not  show  the  diligence  de- 
manded by  the  state's  counsel,  and  gave 
as  their  excuse  for  not  discovering  and  of- 
fering this  evidence  at  the  proper  time  that 
defendant  and  his  counsel  were  not  apprised 
until  a  few  minutes  before  of  the  occurrence 
of  the  upsetting  of  the  bottle  of  ink,  and 
therefore  they  did  not  know  that  these  wit- 
nesses could  testify  as  then  offered,  and  they 
could  not  inquire  of  the  witness  on  that  point 
Counsel  for  defendant  further  states,  In  sub- 
stance, that  the  only  question  In  the  way 
of  admitting  the  proposed  testimony  at  that 
time  was  the  question  of  diligence  on  defend- 
ant's part,  and  they  Insisted  that  It  was  ad- 
dressed to  the  sound  discretion  of  the  court 
I  state  it  as  a  fact  that  these  witnesses, 
M.  F.  De  Witt  and  Fred  L.  Scogglns,  were 
sworn  with  other  witnesses  and  placed  under 
the  rule  at  the  beginning  of  the  trial  on 
Tuesday,  June  3,  1907,  and  In  my  Instruc- 
tions to  the  witness  I  gave  them  permission 
to  talk  to  counsel  on  either  side  at  any  time, 
provided  no  other  witness  was  present  while 
they  were  talking  with  such  counsel  about 
their  testimony.  The  witness  Fred  L.  Scog- 
glns had  been  on  the  witness  stand  twice — 
once  for  the  state  and  once  for  the  defendant 
— and  while  he  was  on  the  stand  in  defend- 
ant's behalf  he  was  required  by  defendant's 
counsel  to  examine  the  grip  or  suit  case  In 
question  and  was  interrogated  at  considerable 
length  by  both  sides  as  to  what  be  knew 
about  the  same.  I  state  this  further  fact 
that  at  tbe  time  the  proposed  testimony 
mentioned  in  this  bill  was  offered,  counsel  for 
defendant  made  no  statement  to  the  court  of 
their  efforts  to  ascertain  from  the  witnesses 
De  Witt  and  Scogglns  how  the  Ink  spots 
came  to  be  npon  the  grip  or  suit  case;  and 
I  was  not  Informed  of  such  effort  on  counsel's 
part  until  the  affidavits  of  Li.  C.  Barrett  and 
O.  W.  Warton,  attached  to  the  motion  for 
a  new  trial,  were  read  at  the  hearing  of  the 
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motion  on  Saturday,  June  16,  1907.  I  be-  i 
lieved  at  the  time  said  proposed  testimony 
<vas  offered,  and  believe  yet,  that  sufficient 
diligence  was  not  shown  on  defendant's  part 
as  to  why  the  testimony  was  not  discovered 
and  introduced  at  the  proper  time,  and  that 
'was  and  is  my  reason  for  refusing  to  ad- 
mit If 

The  second  bill  of  exceptions  is  to  the  re- 
jection by  the  court  of  the  testimony  of  the 
witness  M.  F.  De  Witt,  and  said  bill  presents 
the  matter  in  a  similar  way  to  the  preceding 
bill,  and  It  is  not  necessary  here  to  copy 
same.  We  would  observe,  further,  that  this 
same  question,  as  to  the  refusal  of  the  court 
to  receive  this  testimony,  was  raised  in  the 
motion  for  a  new  trial,  and  accompanying  it 
are  affidavits  of  the  witnesses,  showing  that 
they  would  testify  substantially  as  set  out  in 
said  bills  of  exceptions. 

Article  698,  White's  Ann.  Code  Or.  Proc, 
provides  that:  "The  court  shall  allow  testi- 
mony to  be  introduced  at  any  time  before  the 
argument  of  a  caiise  Is  condnded,  if  It  ap- 
pear that  it  Is  necessary  to  a  due  adminis- 
tration of  Justice."  It  has  been  held  In  a 
number  of  cases  that  the  refusal  of  the  conrt 
to  admit  testimony  before  the  closing  of  the 
argument  is  a  matter  within  the  sound  dis- 
cretion of  the  court,  and  the  case  will  not  be 
reversed,  unless  it  appears  that  this  discre- 
tion has  been  abused;  that  is,  as  we  take  It, 
that,  under  all  the  circumstances,  It  appears 
that  the  appellant,  wlthont  fault  on  his  part, 
has  been  prejudiced  by  the  refusal  of  the 
conrt  to  admit  the  testimony.  See  author- 
ities cited  in  White's  Ann.  C!ode  Or,  Proc. 
§  766,  subd.  2.  The  court  in  this  case  appears 
to  have  appreciated  the  importance  of  the 
testimony  for  the  appellant,  offered  through 
the  witnesses  Scogglns  and  De  Witt.  In- 
deed, it  was  bound  to  concede  the  importance 
of  this  evidence  inasmuch  as  the  state,  as 
an  important  circumstance  against  appellant, 
identified  the  valise  found  in  his  possession 
after  the  homicide  as  that  of  deceased,  by  the 
Inlc  spots  thereon,  and  the  testimony  of  ap- 
pellant was  in  rebuttal  of  this  testimony 
and  showed  that  the  ink  spots  got  on  the 
ralise  while  in  appellant's  possession  before 
the  homicide.  The  court,  however,  appears  to 
predicate  his  ruling  on  the  ground  that  ap- 
pellant bad  not  used  sufficient  diligence  In 
order  to  avail  himself  of  ttie  testimony  of 
these  witnesses.  We  think  it  is  made  clear 
by  the  bills  of  exception,  In  connection  with 
the  affidavits  of  the  witnesses,  which  are  a 
part  of  the  bills,  that  appellant  could  not 
have  foreseen  the  identification  on  the  part 
of  the  state  of  the  valise  by  the  Ink  spots 
until  during  the  progress  of  the  trial,  when 
said  valise  was  identified,  according  to  the 
testimony  of  the  state's  witness,  by  the  Ink 
spots.  This  testimony,  being  elicited  against 
appellant  during  the  trial,  he  could  not  begin 
to  use  diligence  to  find  counter  testimony  un- 
til it  was  brought  to  his  attention,  and  we 
fall  to  see  that  he  was  lacking  in  diligence 


In  endeavoring  to  discover  testimony  of  a 
rebuttal  character.  The  record  shows  that 
as  soon  as  he  did  discover  It,  which  was  be- 
fore the  argument  closed,  he  then  asked  the 
court  to  permit  him  to  introduce  it.  This  the 
court  refused  to  do,  as  heretofore  stated,  be- 
cause, in  the  opinion  of  the  court,  appellant 
was  lacking  in  diligence  In  finding  out  about 
said  rebutting  testimony.  We  cannot  agree 
with  the  learned  Judge  that  appellant  was 
guilty  of  laches  in  this  retard,  and  we  believe 
the  court  erred  in  not  permitting  the  appel- 
lant to  avail  himself  of  the  testimony,  so  that 
the  Jury  might  have  ail  the  evidence  on  this 
point  to  determine  this  Important  question  as 
to  whose  proi>erty  the  valise  was,  whether  it 
belonged  to  deceased  prior  to  the  bomidde, 
and  was  a  part  of  the  fruits  of  appellant*! 
crime,  or  whether  appellant  owned  said  valise 
and  bought  same  prior  to  the  homicide.  For 
the  error'  of  the  court  in  refusing  to  permit 
this  testimony,  and  for  refusing  to  give  appel- 
lant a  new  trial,  because  of  the  improper  re- 
jection of  same,  this  case  must  be  reversed 
and  remanded.  We  do  not  deem  it  necessary 
to  make  any  observations  with  reference  to 
the  bills  of  exception  to  the  rejection  of  tes- 
timony offered  t^  the  state  during  the  prog- 
ress of  the  argument  We  think  that  sbonld 
have  been  recdved,  but  that  question  will, 
of  course,  not  occur  again,  and,  no  doubt,  the 
state  will  place  Mrs.  Morris  on  the  stand  and 
elicit  from  her  testimony  in  regard  to  the 
identity  of  appellant  as  being  the  person  who 
stopped  with  deceased,  £^rl  Dockery,  at  her 
lodging  house  on  the  night  of  the  3d  of  Oc- 
tober, 190& 

For  the  error  of  the  conrt  in  refusing  to 
permit  the  testimony  of  the  witnesses  Scog- 
glns and  De  Witt,  the  Judgment  la  reversed, 
and  the  cause  remanded. 

DAVIDSON,  <P.  J.,  absent 


REEVES  V.  TtOYIM. 
(Court   of   Civil    Appeals   of   Texas.  Oct   16, 

1907.) 

Appeal  from  Tom  Oreen  County  Court; 
Milton  Mays,  Judge. 

Habeas  corpus  proceeding  by  D.  B.  Doyle 
against  Will  Reeves  for  the  possession  of  a 
child.  Judgment  for  petitioner,  and  respond- 
ent appeals.  Case  certified  to  Supreme  Court, 
and,  on  answer  to  qnestlons  (108  S.  W.  478)t 
appeal  dismissed. 

W.  A.  Anderson,  for  appellant  Dubois  A 
Allen,  for  appellee. 

KBT,  J.  As  appears  by  its  oplni<Mi  now 
on  file  in  this  court,  the  Supreme  Court  >»* 
swerlng  questions  certified  to  it  holds  that 
the  order  appealed  from  In  this  case  is  not 
a  Judgment  of  any  court  and  that  no  appeal 
wlU  lie  therefrom.  Hence  the  appeal  In  this 
case  win  be  dismissed.  Doubtless  the  conrt 
below  and  the  Interested  parties  will  take  no- 
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tice  of  the  fact  that  In  the  (q;>lnlon  referred 
to  the  Supreme  Court  decided  other  questions 
of  vital  importance  In  the  casft 
Appeal  dlamiased. 


GRAND  LODGE  COLORED  KNIGHTS  OF 
PTTHIAS  et  al.  t.  MACKBX. 

(Court  of  Civil   Appeals  of  Texas.     Oct   10, 
1907.) 

1.  iRspnARCx  —  Benefioiai.    Asbooiatiors — 
Cebtieicates— Revocation. 

The  surrender  of  an  original  beneficiary 
certificate  to  and  acceptance  thereof  by  the  grand 
lodge  of  an  order,  and  the  issuance  of  another 
certificate  naming  another  beneficiary,  revoked 
the  original  certificate  and  destroyed  the  rights 
of  the  Ifteneficiary  named  therein,  though  the 
designation  of  beneficiary  in  the  second  certifi- 
cate was  illegal. 

IBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  8  1948.] 

2.  Sam&— Death  Benefits— To  Whom  Pat- 
able. 

Where,  on  the  surrender  of  an  original 
beneficiary  certificate,  insured  failed  to  desig- 
nate one  who  was  eligible  as  a  beneficiary  with- 
in Laws  1899,  p.  195,  c.  116,  8  1,  providing 
that  death  benefits  shall  be  paid  to  insured's 
family,  heirs,  aflSanced  wife,  etc.,  the  matter 
stood  just  as  it  would,  had  insured  failed  in  the 
first  place  to  designate  any  eligible  person  and 
the  benefit  was  payable  to  those  entitled  to  it 
under  the  statute  in  the  order  of  precedence 
named  therein. 

8.  Evidence— Decedent's   DECUUtATiONS   to 
Pabtt  in  Interest— ADinssiBiLiTY-. 

Where  plaintiff  and  defendant  claimed  the 

Sroceeds  of  a  beneficiary  certificate  adversely, 
eclarations  made  by  insured  to  defendant  were 
inadmissible  against  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  20,  Evidence,  8  1059.] 
4.  Sake— Declabations  bt  Pa^tt. 

Where  plaintiff  claimed  the  proceeds  of  a 
beneficiary  certificate  as  insured's  affianced  wife, 
her  declaration  that  the  engagement  had  been 
br^en  was  admissible  against  her. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  U  786,  787.] 

Appeal  from  Gniveston  County  Court;  Wm. 
B.  Lockhart  Judge. 

Action  by  Leila  Curry  against  the  Grand 
Lodge  of  the  Colored  Knigbts  of  Pythias  and 
J.  H.  Maekey.  From  a  Judgment  for  defend- 
ant Mackey,  defendant  Grand  Lodge  and 
plaintiff  appeal.  Reversed,  rendered  ns  to  de- 
fendant Mackey,  and  remanded. 

Tiernan  &  Tiernan,  for  appellants.  Stan- 
ley Thompson  and  W.  R.  Hill,  for  appellee. 

PLY,  J.  Leila  Curry,  claiming  to  have 
been  the  affianced  wife  of  R.  B.  Barrett,  de- 
ceased, sued  the  Grand  Lodge  of  the  Colored 
Knights  of  Pythias  of  Texas  and  J.  H.  Mack- 
ey, alleging  that  Barrett  was  a  member  of  a 
snbordlnntc  lodge,  who  died  In  July,  1905, 
being  at  the  time  a  member  In  good  standing. 
It  was  further  alleged  that  on  June  18,  1904, 
Barrett  had  Insured  his  life  In  the  Grand 
Lodge  in  the  sum  of  $300,  and  that  she  bad 
been  named  therein  as  the  beneficiary,  as  his 
afHauced  wife;  that  afterwards,  in  June, 
1905,  J.  H.  Mackey  persuaded  Barrett  to  ob- 


tain another  certificate  from  the  Grand  Lodge, 
wherein  Mackey,  who  had  no  Insurable  in- 
terest in  the  life  of  Barrett,  was  made  the 
beneficiary,  instead  of  said  Leila  Curry.  She 
prayed  that  the  last  certificate  be  declared 
null  and  void,  and  that  she  have  judgment 
against  the  Grand  Lodge  for  |300  and  costs. 
The  Grand  Lodge  filed  the  following  answer: 
"That  R.  B.  Barrett  was  a  member  of  Bay 
View  Lodge,  No.  IBS,  a  subordinate  lodge  of 
said  Grand  Lodge,  and  was  at  the  time  of 
hla  death  in  good  financial  standing  with  said 
Grand  Lodge,  and  there  Is  due  by  reason  of 
his  death  $800,  and  that  the  said  Grand  Lodge 
has  been  and  is  now  ready  and  willing  to 
pay  the  same,  hut  there  are  two  parties,  to  wit, 
Leila  Curry  and  J.  H.  Mackey,  claiming  said 
Insurance,  and  that  this  defendant  Is  unable 
to  determine  which  is  the  proper  beneficiary." 
The  court  was  asked  to  adjudge  who  is  the 
proper  beneficiary.  J.  H.  Mackey,  appellee, 
having  admitted  that  he  was  not  related  to 
the  deceased  by  blood  or  marriage,  pleaded 
that  Leila  Ourry  had  voluntarily  surrendered 
the  certificate  held  by  her  and  the  same  was 
canceled  at  the  request  of  Barrett,  and  at  his 
request  a  certificate  was  then  issued  to  ap- 
pellee, and  that  by  the  voluntary  cancellation 
of  the  former  certificate  and  the  issuance  of 
the  latter  the  Grand  Lodge  was  estopped  to 
deny  its  liability  to  him.  He  prayed  for 
Judgment  for  the  amount  named  in  the  certif- 
icate. The  cause  was  tried  without  the  aid 
of  a  Jury,  and  Judgment  rendered  in  favor 
of  appellee,  and  this  appeal  was  perfected 
by  the  Grand  Lodge  and  Leila  Curry. 

Without  entering  Into  a  discussion  of  the 
question,  as  to  what  effect  on  a  designation 
of  the  beneficiary  a  breaking  off  of  the  en- 
gagement between  Leila  Ourry  and  Barrett, 
which  some  of  the  testimony  tended  to  show 
occurred,  may  have  had  on  the  original  cer- 
tificate, we  are  of  the  opinion  that  a  surren- 
der of  that  certificate  to  the  Grand  Lodge 
by  Barrett,  and  the  acceptance  thereof,  and 
the  issuance  by  the  Grand  Lodge  of  another 
certificate  naming  another  beneficiary,  had 
the  effect  of.  fully  revoking  the  original  cer- 
tificate and  destroying  all  rights  that  Leila 
Curry  had  therein.  This  result  would  not 
be  affected  by  the  f.act  that  appellee  could  not 
be  legally  designated  as  the  beneficiary  In  the 
last  cortifirate.  Barrett  undoubtedly  had  the 
right  with  the  assent  of  the  Grand  L<Hlp;e,  to 
revoke  his  designation  of  Leila  Ciu-ry  as  the 
beiiollciary  In  his  life  insurance,  and  that 
right  was  not  contingent  on  the  designation 
of  another  beneficiary,  and  his  attempt  to 
name  a  person  as  beneficiary  who  could  not 
occupy  that  position  under  the  laws  of  Texas 
did  not  affect  the  revocation  of  the  former 
certificate.  Bacon.  Ben.  Soc.  §|  243b,  310c. 
In  the  case  of  Grace  v.  Northwestern  Mut 
Relief  Ass'n,  87  Wis.  5(!2.  58  N.  W.  1041,  41 
Am.  St  Hep.  62,  a  contrary  rule  Is  announced ; 
but  It  does  not  seem  to  be  well  considered, 
and  is  not  supported,  so  far  as  we  know,  by 
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any  antborltj.  The  case  may  be  differentiat- 
ed, however,  from  tblB,  to  aome  extent,  at 
least,  by  the  fact  that  in  the  Wisconsin  case 
no  second  beneficiary  was  named,  and  noth- 
ing was  shown  indicating  that  another  would 
be  substituted,  unless  It  could  be  inferred 
from  the  bare  fact  of  the  surrender  of  the 
original  policy.  We  think  the  correct  mle, 
so  far  as  rights  accruing  by  reason  of  a  des- 
ignation are  concerned,  Is  announced  in  Alf- 
sen  V.  Crouch,  116  Tenn.  852,  89  S-  W.  329, 
where  it  is  said:  "The  insured  had  a  perfect 
right  to  surrender  his  policy  on  any  ground 
and  for  any  reason  that  he  saw  proper;  and, 
when  the  first  certificate  was  canceled,  com- 
plainant ceased  to  hare  any  interest  whatever 
In  the  insurance^  and,  so  far  as  he  was  con- 
cerned, It  was  entirely  immaterial  whether 
the  Insurance  company  ever  issued  another 
policy,  or  to  whom  It  made  payment  of  such 
policy,  or  what  became  of  the  proceeds  of 
the  same."  The  role  is  supported  by  the 
following  authorities:  Hoeft  t.  Knights  of 
Honor,  118  Cal.  91,  46  Pac.  185,  83  L.  R.  A. 
174;  Brown  t.  Grand  Lodge,  80  Iowa,  287, 
45  N.  W.  884,  20  Am.  St.  Rep.  420;  Byrne  T. 
Casey,  70  Tex.  247,  8  8.  W.  3& 

The  Grand  Lodge  assented  to  the  naming 
of  a  beneficiary  who,  under  the  laws  of  that 
body,  had  no  insurable  Interest  in  the  life 
of  Barrett,  and  there  is  authority  to  the  effect 
that  such  laws  could  be  waived;  but  that 
doctrine  could  not  prevail  in  a  case  where 
the  designation  is  of  a  person  not  allowed 
by  the  statutes  of  the  state  to  receive  the 
benefits  of  such  a  policy.  It  is  provided  In 
Acts  1809,  p.  195,  c.  115,  {  1,  that  "payment 
of  death  benefits  shall  be  to  the  families, 
heirs,  blood  relatives,  afiSanced  husband  or 
advanced  wife,  or  to  persons  dependent  upon 
the  member  at  the  time  of  his  death,  and 
should  there  be  no  one  of  the  classes  herein 
mentioned  capable  of  taking  the  benefit  at 
the  death  of  the  member,  then  the  same 
shall  pass,  as  provided  by  the  laws  and  rules 
of  the  association."  The  rules  of  the  associa- 
tion In  this  case  provide  that  the  benefits 
shall  revert  under  such  circumstances  to  the 
"benefit  fund  of  the  endowment  department" 
It  Is  clear  that  the  classes  named  In  the  stat- 
utes, in  the  order  named,  are  entitled  to  the 
benefits  of  the  certificate  of  Insurance  in  a 
fraternal  beneficiary  association  when  there 
is  no  designation  of  a  beneficiary  by  the  In- 
sured. He  has  the  right  to  choose  a  member 
of  either  class  named  in  the  statute  as  the 
beneficiary ;  but,  In  case  he  falls  to  name  one 
of  them,  the  benefit  must  be  paid  to  those 
entitled  to  It  under  the  statute  in  the  order 
of  precedence  named  in  the  statute.  In  other 
words.  If  there  be  no  family,  heirs,  or  blood 
relatives  of  Barrett,  then  Leila  Curry  would 
be  entitled  to  the  amount  named  In  the  cer- 
tificate, even  though  there  had  been  no  desig- 
nation of  any  person  entitled  to  receive  the 
same.  She  would  be  entitled  to  receive  It,  If 
at  all,  not  by  reason  of  a  deslg^natlon  by  the 
deceased,  but  by  reason  of  being  a  person 


named  In  the  statute  as  entitled  thereta  It 
is  undoubtedly  the  object  and  Intention  of  the 
law,  whether  any  person  has  been  designated 
or  not,  that  some  person  named  In  the  statute 
shall  receive  the  benefit  money,  and  it  shall 
not  revert  to  the  association.  It  is  not  the 
policy  of  the  law  that  the  money  should  be 
forfeited  to  the  association,  unless  there  Is  no 
person  bearing  the  relation  named  in  the 
statute  to  the  deceased. 

Upon  the  surrender  of  the  policy  to  the 
Grand  Lodge,  and  the  falltire  to  designate 
any  person  who  could,  under  the  law,  receive 
the  benefit  of  the  Insurance,  the  matter  stood 
Just  as  It  would  liad  the  deceased  failed  In 
the  first  instance  to  designate  any  eligible 
person  to  whom  the  money,  at  his  deatli, 
should  be  paid.  If  Leila  Curry  was  his  af- 
fianced wife  when  he  died,  and  there  were  no 
relatives  to  take  precedence  over  her,  she 
would  be  entitled  to  the  money  and  the  cause 
should  be  tried  upon  those  Issues  alone.  Ap- 
pellee does  not  claim  to  belong  to  either  class 
of  persons  designated  in  the  statutes  or  the 
rules  of  the  benefit  association,  and  it  is  not 
apparent  upon  what  ground  he  recovered  in 
the  court  below.  He  gives  no  reason  for  sus- 
taining the  Judgment  In  this  court 

The  declarations  made  by  Barrett  to  appel- 
lee should  not  have  been  admitted  In  evi- 
dence. They  were  not  shown  to  be  dying 
declarations,  nor  were  they  made  at  the  time 
and  In  connection  with  the  surrender  of  the 
certificate.  Of  coni^,  the  declarations  of 
Leila  Curry  as  to  the  engagement  being  brok- 
en between  her  and  Barrett  would  be  admla- 
Bible  against  her. 

The  Judgment  of  the  county  conrt  Is  re- 
versed, and  Judgment  Is  here  i«ndered  that 
appellee,  J.  H.  Mackey,  take  nothing  by  his. 
suit,  and  that  appellants  recover  of  him  all 
costs  of  this  court  and  all  costs  incurred  by 
him  In  the  county  court  and  that  the  cause, 
as  between  the  two  appellants,  be  remanded 
to  the  county  court  to  be  tried  as  directed, 
in  this  opinion. 


BBBBDEN  BROS,  v.  PENNINGTON. 

(Court  of  Civil  Appeals  of  Texas.     Oct   16, 
1907.) 

Attachment  —  Claims  bt  Thibu  Pkbsors  — 

Pleadino — Amendment. 

*  A  claimant  who  files  an  affidavit  and  bond 
to  try  the  right  of  property  which  has  been  at- 
tached may  thereafter  amend  bis  pleading  and 
ask  damages  for  the  seizure. 

[Ed  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  5,  Attachment  §  1100.] 

Appeal  from  Harris  Oounty  Court;  Blake 
Dupree,  Judge. 

Action  by  Asa  Pennington  against  Breeden 
Bros.  Judgment  for  plaintiff,  and  defendants 
appeal.    Affirmed. 

Coleman  &  Abbott  and  Clamp  &  Kendrlck, 
for  appellants.    Wilson  &  Cole,  for  appellee. 
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JAMES,  O.  J.  Asa  Pennington,  on  June  28, 
1906,  filed  affidavit  and  bond  to  try  the  right 
of  property.  Tbe  property  consisted  of  a 
sloop,  which  had  been  levied  on  by  virtue  of 
a  writ  of  attachment  sued  out  in  the  Justice's 
court.  The  plaintiffs  In  tbe  execution,  Bree- 
den  BroH,,  on  September  8,  1905,  filed  allega- 
tions contending  that  the  boat  belonged  to  E. 
&  J.  R.  Pennington.  On  May  22,  1906,  the 
claimant  filed  a  first  amended  original  plead- 
ing, alleging  the  property  to  be  bis  and  ask- 
ing Judgment  therefor,  and  also  asking  for 
damages  for  the  use  of  the  boat  for  the  time 
it  was  under  seizure,  and  also  for  damages 
done  to  the  boat  during  that  time.  There 
was  Judgment  for  the  boat  and  for  $99.90 
damages  against  appellants. 

The  appellants  make  the  following  prop- 
ositions complaining  of  the  Judgment:  (1) 
"Where  property  owned  by  one  person  Is  seiz- 
ed under  attachment  as  the  property  of  an- 
other, the  owner  may  either  Interpose  his 
claim  under  the  statute,  or  he  may  resort  to 
his  common-law  right  and  sue  the  sheriff,  or 
the  plalntifT,  if  the  plaintiff  has  caused  the 
seizure  to  be  made.  But  he  cannot  pursue 
both  tbe  statutory  and  common-law  remedy." 
(2)  "Where  the  claimant  has  filed  his  affida- 
vit and  bond  and  elected  to  pursue  his  etat- 
otory  remedy  to  try  the  right  of  property,  he 
thereby  waives  the  damages,  If  any,  by  rea- 
son of  the  wrongful  attachment,  not  only  as 
to  the  officer,  but  as  to  the  plaintiff  in  execu- 
tion who  directs  the  levy." 

The  decisions  of  the  Supreme  Oonrt  are 
contrary  to  these  propositions  in  so  far  as 
they  concern  the  claimants'  right  to  amend 
and  ask  for  damages  from  tbe  plaintiff  in  at- 
tachment. Cleveland  v.  Tufts,  69  Tex.  580,  7 
a  W.  72;  Olty  Nat  Bank  v.  Coigin,  51  8.  W. 
857,  21  Tex.  Oiv.  App.  487.  In  the  latter  case 
a  writ  of  error  was  refused.  The  Judgment 
bere  was  for  damages  against  the  plaintiffs 
In  attachment,  who  bad  directed  the  levy. 

Judgment  affirmed. 


COLEMAN  V.   GRAND  LODGE  COLORED 

KNIGHTS  OP  PYTHIAS  et  al. 

(SHEiPARD,  Intervener). 

(Court  of  dra  Appeals  of  Texas.     Oct   16, 

1907.) 

1.  iRSTnAHCs— Mutual  Benefit  Cxbtificatk 
— Charge  or  Benefioiabt— Form— Waivbr. 

Where  a  member  of  a  mutual  benefit  so- 
ciety changed  tbe  beneficiary  in  accordance  with 
the  instructions  of  the  nand  lodge  through  its 
officers,  but  not  in  accordance  with  the  by-laws 
of  the  society,  and  the  society  acquiesced  in  the 
change  and  paid  the  fund  into  court,  for  It  to 
determine  whether  it  should  be  paid  to  the  orig- 
inal beneficiary  or  the  new  one,  the  original 
beneficiary  could  not  raise  the  question  of  non- 
compliance with  the  by-laws,  and  the  new  bene- 
ficiary was  entitled  to  the  fund. 

[Ed  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  !  1951.] 

2.  Appeal  —  Harmless    Erbob  —  Erroneous 
AvMissiON  OF  Evidence. 

Where  there  was  competent  evidence  to  sup- 
port the  Judgment  in  an  action  tried  without  a 


Jury,  tbe  erroneous  admission  of  evidence  was 
harmless. 

[Ed  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  U  4161-4165.] 

Appeal  from  Galveston  County  Court; 
Wm.   B.  Lockhart,   Judge. 

Action  by  Anna  Coleman  against  tbe 
Grand  Lodge  of  the  Colored  Knights  of 
Pythias  of  the  Grand  Jurisdiction  of  the 
State  of  l^exBs,  In  which  Cora  Shepard 
Intervened.  From  a  Judgment  in  favor  of 
tbe  Intervener,  plaintiff  appeals.     Affirmed. 

R.  H.  &  Alice  S.  Tieman,  for  appellant. 
Geo.  Q.  McCracken,  for  appellee. 

NEILL,  I  J.  Anna  Coleman  sued  the 
Grand  Lodge  of  the  Colored  Knights  of 
Pythias  of  the  Grand  Jurisdiction  of  the 
State  of  Texas  to  recover  the  sum  of  $300 
alleged  to  be  due  on  a  certificate  of  Insur- 
ance issued  her  as  beneficiary  by  said  lodge 
on  the  life  of  her  son,  Lee  Shepard.  The 
app«Ilee,  Cora  Shepard,  the  wife  of  the 
Insured,  Intervened,  claiming  that  she  was 
the  legal  beneficiary  under  the  policy  by 
reason  of  having  been  named  as  such  bene- 
ficiary by  an  Instrument  of  writing  duly 
executed  by  Lee  Shepard  on  October  23,  1906, 
and  as  such  beneficiary  was  entitled  to  re- 
cover of  the  lodge  the  money  due  on  the 
policy.  The  lodge  answered,  admitting  Its 
liability  on  the  policy,  and  Its  willingness 
to  pay  the  amount  due  to  whomsoever  tbe 
court  should  adjudge  It  belonged.  The  case 
was  tried  without  A  Jury,  and  Judgment 
rendered  in  favor  of  the  intervener  for  the 
amount  due  on  the  benefit  certificate.  Fr(Mn 
this  Judgment,  Anna  Coleman  has  alone 
appealed. 

The  facts.  In  so  far  as  are  necessary  to 
determine  the  questions  raised  by  this  ap- 
peal, may  l)e  stated  as  follows:  On  October 
24,  1906,  the  date  of  his  death,  Lee  Shep- 
ard was  a  member  In  good  standing  of 
Wright  Cuney  Lodge,  No.  63,  of  Galveston, 
Tex.,  a  subordinate  lodge  of  the  Grand 
Lodge  of  Colored  Knights  of  Pythias  of  the 
Grand  Jurisdiction  of  Texas.  At  the  time 
of  bis  death  he  held  a  policy  or  certificate  of 
life  insurance  In  tbe  Grand  Lodge  for  the 
sum  of  $300,  In  which  bis  mother,  Anna 
Ooleman,  was  named  as  the  'beneficiary. 
This  policy  was  Issued  prior  to  the  date  of 
the  assured's  marriage  to  the  Intervener. 
The  by-laws  of  the  lodge  require  that  "all 
changes  and  transfers  of  policies  shall  be 
made  through  the  lodge  to  wltlch  the  mem- 
ber belongs,  and  ttiat,  whenever  a  member 
of  the  lodge  desires  to  change  the  beneficiary 
in  tlie  policy  of  insurance  on  his  life,  he 
must  make  such  change  of  beneficiary 
through  the  subordinate  lodge  of  which  he 
is  a  member,  by  having  a  new  certificate 
Issued,  for  which  he  must  pay  a  fee  of 
twenty-five  cents."  Por  some  time  prior 
to  his  death  the  deceased  resided  in  Topeka, 
Kan.,  and,  desiring  to  have  the  name  of 
the  beneficiary  in  the  policy  changed  from 
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that  of  bl8  mother  to  tbat  of  bis  wife, 
be  caused  letters  to  be  written  to  tbe  sub- 
ordinate lodge  at  Galveston  expressive  of 
such  desired  change,  and  requested  infor- 
mation as  to  how  such  change  should  be  ef- 
fected. He  was  informed  by  a  letter  writ- 
ten to  his  wife,  under  tbe  direction  of  the 
lodge,  by  Its  secretary,  that  It  would  be 
necessary,  in  order  to  change  tbe  policy 
to  her  for  his  request  for  such  change  to 
be  attested  by  a  notary  public,  or  some  one 
authorized  to  administer  an  oath,  and  send 
the  papers  to  him  (tbe  secretary),  and  be 
would  notify  tbe  endowment  department 
On  October  26,  1905,  the  secretary  of  the 
lodge  received  from-  tbe  Insured  tbe  following 
letter: 

"Topeka,  Kansas,  October  23,  1905. 
"To  the  Officers  and  Members  of  Wright 
Cuney  Iwodge,  No.  03,  K.  of  P.,  of  Oalves- 
ton,  Texas:  It  is  my  wish  tliat  my  endow- 
ment policy  be  changed  so  as  to  make  my 
wife  the  sole  beneficiary,  changing  It  from 
the  name  of  Anna  Coleman  to  Cora  Shepard, 
my  lawful  wife. 

"[Signed]  Lee  X  Shepard. 

mark. 
"Witnessed  by 

"C.   A.   Taylor,  M.  D. 
"J.  M.  Wright" 

This  was  sworn  to  by  him  before  an  of- 
ficer authorized  to  administer  oaths.  The 
policy  was  not  returned  to  tbe  lodge,  nor 
was  tbe  fee  of  26  cents  paid.  The  insured 
having  died  before  the  letter  was  received, 
no  change  of  beneficiary  In  the  policy  was 
ever  made  by  the  lodge. 

In  reply  to  appellant's  contention  that 
there  was  no  change  of  tbft  beneficiary  in 
tbe  policy,  because  not  made  in  compliance 
with  the  by-laws  of  tbe  lodge,  the  appellee 
asserts  this  proposition:  "The  right  of  tbe 
Insured  to  change  the  beneficiary  at  will 
being  undisputed,  and  appellant  having  no 
vested  interest  in  the  policy,  tbe  fact  that 
tbe  change  of  beneficiary  was  not  made  in 
compliance  with  the  by-laws  of  tbe  order, 
but  In  accordance  with  instructions  of  the 
Grand  Lodge  through  its  duly  authorized  of- 
ficers, and  tbe  Grand  Lodge  having  paid  the 
fund  Into  tbe  registry  of  tbe  court  pray- 
ing tbat  tbe  court  determine  to  whom  it 
should  be  paid,  the  failure,  if  any,  on  the 
part  of  the  insured  to  change  the  beneficiary 
in  strict  compliance  with  tbe  rules  of  the 
order,  was  a  waiver  on  tbe  part  of  the  Grand 
Lodge  of  the  rule.  The  Grand  Lodge  not 
having  required  strict  compliance  with  the 
rule,  but  expressly  waived  it,  and  acquies- 
cing in  the  judgment  of  the  trial  court,  tbe 
question  of  compliance  with  the  rule  could 
only  be  raised  by  it  and  not  by  appellant 
or  any  one  else" — which  arises  from  the  un- 
disputed facts  and  is  fully  sustained  by  the 
authorities.  Fuos  v.  Deitrlch  (Tex.  Civ. 
App.)  101  S.  W.  291 ;  McNeill  v.  Chiuu  (Tex 
Olv.  App.)  101  S.  W.  407;  Splawn  v.  Chew, 


60  Tex.  533;  Supreme  Conclave  t.  Capella 
(C.  0.)  41  Fed.  1;  Grand  Lodge,  etc.,  of 
United  Workmen  v.  Noll,  90  Mich.  37,  15 
N.  W.  268,  15  L.  R.  A.  350,  30  Am.  St  Rep. 
410;  Alfsen  v.  Crouch,  89  S.  W.  329,  115 
Tenn.  352. 

If  it  should  be  conceded  that  any  of  the 
testimony  of  the  appellee  was  erroneously 
admitted,  such  error  should  be  regarded  as 
harmless,  Inasmuch  as  the  case  was  tried 
without  a  Jury,  and  there  was  ample  evi- 
dence to  support  the  judgment  outside  of 
the  testimony  complained  of. 

There  is  no  error  assigned  which  requires 
a  reversal  of  tbe  judgment  and  it  Is  af- 
firmed. 


MISSOURI,  K.  ft  T.  RY.  CO.  OP  TEXAS  v. 
CARTER.* 

(Court  of  Civil   Appeals  of  Texas.     June  29, 
1907.    On  Rehearing,  Oct  26,  1907.) 

1.  Master   and   Servant— Injubt  to   Sebv- 
AiiT—BJviDBNO*— Question  fob  Jury. 

In  an  action  against  a  railroad  company 
for  the  negligent  killing  of  a  locomotive  fireman, 
evidence  examined,  and  held  sufficient  to  take 
the  case  to  the  jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  {{  1000,  1001, 
1019-1021.] 

2.  Same  —  OoNTBiBtiTOBT    Neoliobrok  —  Ab- 
8UHED  Risk- Question  fob  Jubt. 

In  an  action  for  the  death  of  an  employ^ 
where  it  is  not  conclusively  shown  tbat  decedent 
was  guilty  of  contributory  negligence,  nor  that 
the  cause  of  his  death  was  a  risk  assumed  by 
him,  they  are  questions  for  the  jury. 

[EH.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  S8  1005,  1068- 
1132.] 

3.  Appeal— Review-Admission  or  Iupbopbb 
Evidence— Harmless  Error. 

The  admission  of  improper  testimony  is 
not  prejudicial  error  where  the  same  testimony 
was  given  by  other  witnesses  and  admitted  with- 
out objection. 

[Ed.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  8!  4165,  4166.] 

4.  Trial— Instructions— Assuming  Facts  in 
Issue. 

In  a  suit  for  the  death  of  a  locomotive  fire- 
man, where  a  charge  required  the  jury  to  find 
for  plaintiff,  if  they  found  from  stated  evidence 
the  existence  of  certain  facts,  which  were  suffi- 
cient to  authorize  a  recovery,  the  fact  that  it 
did  not  require  a  finding  as  to  whether  decedent 
was  leaning  from  the  cab  window  keeping  • 
lookout  did  not  render  the  charge  bad  as  assum- 
ing tbat  fact 

[Ed.  Note. — For  cases  in  point  see  Gent.  Dig. 
vol.  46,  Trial,  {  420.] 

5.  Samb  —  Misleading    Craboe    Curkd    bt 
Others. 

Even  if  the  charge  were  misleading,  it 
was  not  prejudicial,  where  in  another  charge 
the  Jury  were  told  to  find  for  defendant  if  de- 
cedent at  the  time  of  injury  was  leaning  from 
the  cab  window  for  any  other  purpose  than  for 
keeping  a  lookout. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Trial,  8  718.] 

6.  Death— DAMAaES—ExoESsiVB  Damages. 

Where  a  locomotive  fireman,  35  years  old, 
was  killed  by  his  employer's  negligence,  a  •vec 
diet  for  $10,000  is  not  so  excessive  as  to  jdktify 

*Writ  ot  error  denied  by  Supreme  Court  Nov.  27, 1907. 
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the  inference  that  the  jury  were  influenced  by 

prejudice  or  passion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Big. 
vol.  15.  Death.  {  125.] 

Appeal  from  District  Oonrt,  Hunt  County; 
R.  L.  Porter,  Judge. 

Action  for  damages  by  reason  of  deatb  of 
T.  O.  Carter  by  Sedaila  T.  Carter,  surviving 
wife,  against  tbe  Missouri,  Kansas  &  Texas 
Railway  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Decedent  was  35  years  old. 

T.  S.  Miller  and  Perkins  &  Craddock,  for 
appellant  Boinett  &  Spearman  and  Jones 
&  Connor,  for  ai>peUee. 

.  TALBOT,  J.  Mrs.  Sedaila  Carter,  surviv- 
ing wife  of  T.  O.  Carter,  deceased,  brought 
this  suit  against  the  appellant,  railway  com- 
pany, in  her  own  right  and  in  behalf  of  her 
two  minor  children  and  the  mother  of  tbe 
deceased,  to  recover  damages  for  personal 
Injuries  resulting  in  the  death  of  the  said  T. 
O.  Carter  tlirough  the  negligence  of  appel- 
lant The  railway  company  pleaded  a  gen- 
era] denial,  contributory  negligence  and  as- 
sumed risk.  There  was  a  trial  before  the 
court  and  jury,  which  resulted  In  a  ver- 
dict and  judgment  In  favor  of  appellant  as 
against  the  mother  of  the  deceased  and  in 
favor  of  am>ellee  for  $19,000,  apportioned  as 
follows:  $10,000  to  Sedaila  Carter  and  $4,500 
to  each  of  her  minor  children. 

The  evidence  is  sufficient  to  warrant  the 
following  conclusions  of  fact:  On  the  morning 
of  November  20,  1905,  T.  O.  Carter  was  kill- 
ed, while  serving  appellant  in  the  capacity 
of  fireman  on  one  of  its  freight  trains,  at  a 
railroad  bridge  on  Its  line  of  road  between 
Greenville  and  Mineola.  He  had  been  in  the 
railway  service  in  different  departments  for 
about  eight  years  prior  to  his  death.  For 
the  past  four  years  he  had  been  firing  on  a 
locomotive  engine.  For  about  seven  or  eight 
months  next  preceding  his  death  he  had  been 
in  the  service  of  the  appellant,  firing  an  en- 
gine of  one  of  its  local  freight  trains  running 
between  Greenville  and  MlneoIa.  The  train 
made  the  round  trip  dally,  except  Sunday, 
and  left  Greenville  about  7  o'clock  In  the 
morning.  Appellant's  track  runs  in  a  south- 
easterly direction  from  Greenville  to  Mineola, 
and  runs  In  this  direction  at  the  bridge  where 
tbe  deceased  was  killed.  The  train  on  which 
he  was  fireman  left  Greenville  on  Its  regular 
run  to  Mineola  on  schedule  time,  and  when 
It  reached  Haynes  spur,  a  distance  of  about 
nine  miles  from  Greenville,  the  train  stopped 
and  did  some  switching.  This  spur  is  about 
one-half  of  a  mile  from  the  bridge  across  the 
Sabine  where  the  deceased  was  killed.  The  de- 
ceased was  putting  coal  In  tbe  fire  box  of  his 
engine  as  the  train  left  the  spur,  and  at  tlie 
time  he  was  smoking  his  pipe.  After  the 
train  had  gone  400  or  500  yards  from  the 
spur,  and  when  about  halfway  between  the 
spur  and  bridge,  the  deceased  was  seen  with 


bla  bead  out  of  the  cab  window  on  the  fire- 
man's side  looking  back.  This  Is  the  last 
time  he  was  ever  seen  alive.  The  train  con- 
sisted of  25  cars,  being  about  700  feet  in 
lengrth,  and  the  caboose  was  attached  to  the 
rear  end  of  the  train.  At  the  bridge  the  train 
was  running  at  the  rate  of  18  or  20  miles  per 
hour.  The  track  from  Haynes  spur  to  the 
bridge  was  slightly  downgrade.  The  conduc- 
tor controlled  the  movements  of  tbe  train, 
and  usually,  upon  leaving  switches  and  sta- 
tions, got  up  In  tbe  cupola  of  the  caboose,  and 
gave  signals  which  were  taken  both  by  the 
engineer  and  fireman,  and  It  was  their  duty 
to  ke^  a  lookout  for  signals,  as  well  as  the 
duty  of  the  fireman  to  keep  a  close  lookout 
for  the  train  at  all  times,  to  see  that  It  was 
all  right,  and  It  was  his  duty  on  leaving  sta- 
tions and  switches  to  look  back  and  see  if  the 
train  was  coming  along  all  right;  and  tbe 
fireman  performs  the  duty  of  keeping  a  look- 
out to  the  rear  of  the  train  by  extending  his 
bead  and  a  part  of  his  body  through  and  lean- 
ing out  of  tbe  side  cab  window.  If  he  should 
be  on  the  space  Intervening  between  the  en- 
gine and  tender,  he  catches  hold  of  the  band- 
holds  on  the  tender  and  the  cab,  and  leans  out 
to  get  a  view  of  the  train.  If  the  fireman 
wants  to  get  a  good  view,  he  has  to  look  out 
and  put  his  bead  and  body  out  beyond  tbe 
side  of  tbe  cab,  and  he  cannot  get  a  good 
view  and  know  what  is  going  on  without  ex- 
tending his  head  and  part  of  his  body  out 
It  Is  the  duty  of  the  fireman  to  keep  a  look- 
out, except  when  he  is  busily  engaged  In 
keeping  up  steam.  His  duty  Is  to  keep  look- 
out both  ways.  It  is  the  duty  of  men  run- 
ning an  engine  on  both  sides  to  keep  a  watch. 
That  is  their  instructions,  and  they  look  out 
through  the  window;  sometimes  put  their 
heads  out.  The  conductor  often  sits  in  the 
cupola.  If  tbe  fireman  wanted  to  see  the 
cupola  from  the  cab  window,  he  must  put 
his  bead  and  part  of  his  body  out  Ordinarily 
the  conductor  stays  in  the  cupola  when  leav- 
ing a  station,  and  signals  may  be  expected  In 
the  cupola,  and,  if  he  signals  there,  you  can 
get  them  from  him  in  tbe  cupola.  The  en- 
gineer Is  not  supposed  to  look  for  signals  be- 
tween stations.  It  Is  not  the  fireman's  duty 
to  wait  until  something  happens  before  be 
makes  a  lookout.  His  seat  is  about  8  inches 
below  tbe  bottom  side  of  the  cab.  He  could 
turn  around  and  look  backward,  or  could  look 
through  the  side  window.  That  Is  where  he 
makes  his  observations  from,  ordinarily.  If 
he  wanted  to  look  back  at  the  train  to  ob- 
serve signals  while  he  was  sitting  on  his  seat, 
he  would  probably  look  back  through  the 
side  window  in  the  cab;  lean  out  for  that 
purpose.  It  was  his  duty  to  know  what  was 
going  on.  If  he  wanted  to  get  a  view  of  the 
train,  he  would  be  more  likely  to  lean  out. 
The  side  window  In  the  cab  Is  about  two  by 
three  feet 

The  only  other  persons,  except  the  d» 
ceased,  who  were  on  the  engine  after  the 
train  left  Haynes  spur,  were  the  engineer  and 
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the  head  brakeman,  and  they  were  on  the 
«nKlneer's  side  of  the  engine  on  the  oppo- 
site side  of  the  boiler,  which  Is  five  feet  high, 
from  the  fireman's  elde,  and  they  did  not  see 
the  deceased  after  leavlns  Haynes  spur,  and 
-did  not  miss  him  until  the  train  bad  gone  a 
mile  beyond  the  bridge.  They  Immediately 
backed  the  train  to  the  bridge,  and  found  the 
body  of  the  deceased  in  tbe  water  In  the  bed 
of  tbe  river.  There  was  a  cut  to  tbe  bone 
about  two  inches  long  over  the  deceased's 
left  eye,  and  bis  bead  was  bruised  and  tbe 
skull  broken  and  crushed  Just  behind  tbe 
right  ear.  There  were  no  other  wounds  on 
tbe  body,  except  what  appeared  to  be  a  burst- 
«d  blood  vessel  on  tbe  throat,  which  made 
a  bulge  In  the  region  of  the  larynx.  On 
the  same  day  of  tbe  accident,  and  soon  there- 
after, In  making  observations,  a  damp,  greasy 
looking  splotch,  spot,  or  discoloration  was 
discovered  by  several  witnesses  on  the  first 
column  on  tbe  fireman's  side  of  tbe  north 
«nd  of  tbe  bridge.  It  was  about  8%  or  9 
feet  above  tbe  track,  and  on  the  corner  of 
the  post  next  to  tbe  track,  and  about  20^ 
Inches  from  tbe  side  of  the  engine  cab. 
This  spot  or  splotch  was  from  1^  Inches  to 
2  inches  long,  extending  up  and  down  on 
tbe  northwest  corner  of  tbd  first  post  on 
tbe  fireman's  side.  When  the  post  was  wet 
with  dew,  this  spot  showed  to  be  greasy.  It 
remained  on  the  post  for  several  days  after 
tbe  accident  At  tbe  same  place  on  tbe  post 
there  was  a  slight  indentation  on  the  rougb 
surface  or  fibers  of  the  wood,  and  a  very 
small  splinter,  about  tbe  size  of  a  pin,  tiad 
been  knocked  oft  of  tbe  nortbwest  comer  of 
tbe  post,  and  it  looked  to  be  fresh.  Twelve 
or  15  feet  south  of  the  post  with  the  splotch 
en  it,  and  on  tbe  same  side  of  tbe  trade  said 
post  was  on,  there  was  a  small  spot  of  blood 
on  the  iron  girder  of  the  bridge.  Tbe  l>ody 
of  tbe  deceased  struck  the  ground  in  tbe 
mud  aI>ont  20  feet  south,  and  beyond  where 
tbe  blood  was  seen  on  the  girder  and  slld- 
ed  Into  tbe  water.  There  were  no  Indications 
or  evidence  that  tbe  deceased  struck  any 
other  part  or  portion  of  tbe  bridge,  or  that 
his  body  struck  anywhere  else  until  it  fell 
in  tbe  mud  In  the  river.  Deceased's  pipe 
was  found  on  tbe  side  of  tbe  bank  of  tbe 
river  between  tbe  post  and  tbe  blood  on  tbe 
girder.  Tbe  bridge  where  tbe  deceased  was 
killed  was  a  combination  span,  made  of 
wood  and  iron.  There  were  four  wooden 
end  posts,  one  at  each  comer  of  tbe  bridge, 
and  they  leaned  toward  tbe  center  of  the 
bridge  at  an  angle  of  about  45  degrees.  There 
were  four  upright  posts  on  each  side  of  tbe 
bridge  between  tbe  two  end  posts  which 
were  a  little  further  from  the  track  than 
the  end  posts.  On  each  side  of  the  track 
were  iron  girders  extending  tbe  full  length 
of  tbe  bridge  between  tbe  end  posts.  It  was 
not  shown  when  tbe  bridge  was  built,  nor 
when  It  had  been  inspected  or  repaired  prior 
to  tbe  accident.  Tbe  end  posts  at  tbe  nortb 
«nd  of  the  bridge  were  1^  Inches  nearer  to- 


gether than  tbe  end  posts  at  tbe  south  end 
of  tiie  bridge,  and  tbe  end  post  at  the  nortb 
end 'of  the  bridge  on  tbe  fireman's  side  was 
an  inch  closer  to  the  track  than  tlie  end  poet 
on  tbe  engineer's  side,  was  oat  of  plumb, 
and  leaned  west  toward  tbe  track.  Ttie  dis- 
tance between  tbe  outside  of  tbe  rail  to  tbe 
end  post  on  tbe  fireman's  side  where  deceas- 
ed was  killed  was  four  feet  four  inches. 
Tbe  track  was  four  feet  nine  Inches  wide, 
and  tbe  cab  of  the  engine  from  outside  wall 
to  outside  wall  was  teai  feet,  and  tbe  height 
of  arm  rest  in  tbe  window  of  tbe  cab  of  tbe 
engine  where  tbe  fireman  sat  was  eight  feet 
and  two  inches.  Tbe  cab  window  was  two 
feet  by  three  feet  Immediately  nortb  of 
the  bridge  the  dirt  wae  washed  out  from 
under  tbe  ends  of  about  13  ties,  and  4  or  5 
of  tbe  ties  were  loose  under  tbe  rails,  and 
would  give  and  shake  with  tbe  weigbt  of  a 
man  standing  on  tbe  ends  of  them.  Tbe  trade 
for  200  feet  before  approaching  tbe  bridge 
on  tlie  north  was  on  a  dump,  was  uneven, 
first  one  side  and  then  tbe  other  being  an 
Inch  to  one-half  inch  higher  ttian  tbe  rail  on 
tbe  east  side;  tbat  Is,  next  to  tbe  fireman's 
side  opposite  tbe  first  post  on  tbe  nortb  end 
of  tbe  bridge  was  one  inch  lower  than  tlie 
rail  on  the  west  side.  Tbe  testimony  of  Cajtr 
trell,  Kennedy,  and  Hemdon,  tbe  only  wit- 
nesses who  testified  on  this  point,  is  to  tlie 
effect  tliat,  if  the  track  was  In  tbe  condition 
above  set  out,  It  would  cause  the  engine  when 
running  over  It  to  rock,  swing,  and  sway. 
Tbe  track  immediately  north  of  tbe  bridge 
had  not  been  resurfaced  since  tbe  month  of 
June  or  July  prior  to  tbe  accident  in  Novem- 
ber, and  there  bad  been  a  great  many  heavy 
rains  in  the  meantlma  Tbe  Inspection  car 
called  tbe  "Dinky"  was  to  follow  tbe  train, 
and  it  was  known  by  tbe  train  crew  before 
they  left  Greenville  tbat  It  was  to  follow 
their  train,  but  tb^  did  not  know  Just  bow 
far  beblnd  it  would  be  or  how  near  the  train 
it  would  approach. 

We  are  of  the  opinion  tbe  court  did  not 
err  In  refusing  to  give  appellant's  special 
charge,  upon  which  its  finst  assignment  of 
error  is  predicated,  dlrectliic  the  Jury  to 
return  a  verdict  in  its  favor.  Ai^ellee's 
theory  of  tbe  case  was  and  Is,  in  substance, 
tbat  appellant  negligently  constructed  tbe 
first  column  or  post  of  tbe  north  end  of  the 
bridge  where  T.  O.  Carter  was  killed,  and  on 
the  side  tbereof  next  to  the  fireman's  side 
of  an  engine  when  running  south,  so  near 
tbe  railroad  track,  or,  for  tbe  want  of  at- 
tention and  repair,  permitted  it  to  get  out 
of  plumb,  and  so  near  tbe  track,  tbat  a  fire- 
man could  not,  with  safety,  perform  tbe 
duties  required  of  blm,  or  tbat  because  of 
tbe  defective  condition  of  the  track  and  tbe 
proximity  of  tbe  post  thereto  such  duties 
could  not  be  safely  performed;  tbat  while 
the  deceased.  Carter,  was  standing  on  the  in- 
tervening space  between  tbe  engine  and  ten- 
der of  tbe  train  upon  which  be  was  at  work, 
and  leaning  out  for  tbe  puipose  of  obaorr- 
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tng  signals,  or  to  see  that  the  train  was  all 
right — that  Is,  that  Its  several  cars  were 
coupled  together  and  moving  along  without 
accident  or  hindrance — or  that  while  with  a 
portion  of  his  body  extending  or  protruding 
through  the  window  of  the  engine  cab  for 
that  purpose,  as  was  his  duty  to  do,  his  head 
came  in  contact  with  said  iKist  or  column 
of  the  bridge,  and  he  was  thereby  killed  as 
alleged.  The  evidence,  although  circumstan- 
tial, Is  sufficient,  we  think,  to  establish  with 
reasonable  certainty,  as  correct,  the  forego- 
ing theory  of  how  and  under  what  circum- 
stances the  unfortunate  accident  resulting 
In  Carter's  death  occurred.  The  determina- 
tion of  these  questions  was  not  left  to  mere 
speculation  and  conjecture.  On  the  contrary, 
the  facts  and  circumstances  established  by 
the  evidence  and  relied  upon  by  appellee  rea- 
sonably lead  to  the  inference  that  the  In- 
Jury  which  caused  the  death  of  T.  O.  Carter 
was  due  to  bis  bead  striking  the  post  of  the 
bridge  In  question  as  he  was  leaning  out  from 
the  engine  looking  for  signals  or  for  the  train 
as  it  was  Incumbent  upon  blm  to  do.  As 
shown  by  our  conclusions  of  fact,  except 
wben  engaged  in  keeping  up  steam,  It  was 
the  duty  of  the  deceased  to  keep  the  look- 
oat  as  contended  by  appellee.  To  perform 
this  duty,  it  was  necessary  and  usual  for 
him  and  the  other  fireman,  if  at  his  seat 
in  the  cab,  to  extend  bis  bead  and  a  part 
of  his  body  through  the'  cab  window.  If 
standing  on  the  space  intervening  between 
the  engine  and  tender,  he  would  catch  hold 
of  the  handholds  on  the  tender  and  the  cab 
and  lean  out  to  get  a  view  of  the  train.  The 
post  of  the  bridge  witb  which  appellee  claims 
the  deceased's  bead  collided  was  an  inch 
closer  to  the  track  than  the  end  post  on  the 
engineer's  side,  was  out  of  plumb  and  lean- 
ed west  toward  the  track,  and  came  within 
about  20^^  inches  of  the  cab  window  when 
paeslng  that  point  So  near  did  it  come  to 
the  cab  that  it  is  reasonable  to  conclude  that, 
if  the  deceased  was  looking,  out  of  the  cab 
window  or  from  between  the  engine  and 
tender,  his  head,  If  occupying  the  usual  posi- 
tion, could  have  come  in  contact  with  the 
post  Upon  this  post  at  a  height  consistent 
with  the  height  the  deceased's  head  would 
probably  have  been  In  keeping  the  lookout  en- 
joined upon  bim  was  a  greasy  looking  spot 
or  decoloration  which  might  have  been  made 
by  the  bead  of  a  person  coming  in  contact 
with  the  post  A -very  short  time  before  the 
accident  occurred  deceased  was  seen  with  bis 
bead  out  of  the  cab  window  on  the  fireman's 
side  looking  back,  which  would  place  bis 
head  in  a  position  to  be  struck  on  the  right 
side  thereof,  if  it  should  come  in  contact 
with  the  post  While  greater  Injury  to  one's 
bead  might  have  been  expected  by  the  blow 
which  is  claimed  to  have  caused  Carter's 
death  than  was  found  upon  his  head,  yet  it 
is  shown  that  the  back  of  his  bead  was  bruis- 
ed and  crushed,  and  we  find  no  evidence  that 
he  struck  any  object  other  than  the  post  ex- 
1WS.W.-58 


cept  the  Iron  girder  some  20  feet  south  of 
the  post,  until  he  struck  the  ground.  Cer- 
tainly this  and  the  other  evidence  in  tbe  case 
tended  to  show  that  the  deceased  came  to  his 
death  in  the  manner  alleged,  and  required 
tbe  trial  court  to  submit  In  a  charge  prop- 
erly grouping  the  essential  facts,  the  ques- 
tion of  appellee's  right  to  recover.  This  we 
think  the  court  did,  carefully  guarding  tbe 
rights  of  appellant  In  every  Issue  raised  by 
the  pleadings  and  the  evidence. 

What  we  have  said  applies  to  appellant's 
second,  third,  and  fourth  assignments  of  er- 
ror, which  raise  practically  the  same  ques- 
tions embraced  In  those  Just  discussed,  and 
dispose  of  them  adversely  to  its  contention. 

By  its  fifth,  sixth,  and  seventh  assign- 
ments of  error  appellant  contends  that  the 
verdict  of  the  Jury,  in  view  of  the  evidence, 
Is  contrary  to  certain  special  Instructions 
asked  by  it  and  given  in  cbarge  to  the  jury. 
These  charges  relate  to  the  defenses  of  as- 
sumed risk  and  contributory  negligence.  The 
evidence  did  not  conclusively  establish  ei- 
ther that  the  proximity  of  the  post  to  the 
railroad  track  was  known  to  the  deceased, 
or  that  such  proximity  was  obvious  to  com- 
mon observation,  or  that  in  the  performance 
of  his  duties  at  the  time  tbe  accident  hap- 
pened resulting  in  his  death,  the  deceased 
failed  to  exercise  that  degree  of  care,  to 
avoid  Injury  to  himself,  that  a  person  of 
ordinary  care  would  have  exercised  under 
tbe  circumstances  of  the  situation.  Unless 
so  established  the  court  was  not  authorized 
to  declare  aa  a  matter  of  law  the  existence 
of  either  fact  hut  was  required  to  submit 
the  matters  as  issues  of  fact  for  the  deter- 
mination of  the  Jury. 

Appellant  presents  several  assignments  of 
error  complaining  of  the  admission  of  cer^ 
tain  testimony,  over  its  objection,  of  the 
witnesses  Kennedy  and  Stonecypher.  We 
think  there  was  no  error  In  the  admission 
of  any  of  this  testimony,  but  If  error  should 
be  conceded,  the  same  must  be  regarded  as 
harmless  for  the  reason  that  substantially 
tbe  same  testimony  was  given  by  other  wit- 
nesses and  admitted  without  objection. 

Nor  do  we  think  either  tbe  fourth  or  fifth 
paragraph  of  the  court's  charge  subject  to 
the  criticism  that  It  is  upon  the  weight 
of  the  evidence,  or  otherwise,  materially  de- 
fective, as  urged  In  appellant's  sixteenth  and 
seventeenth  assignments  of  error.  Clearly 
the  jury  were  required  to  find  from  the  evi- 
dence whether  or  not  the  facts  grouped  In 
these  paragraphs  of  the  cbarge  existed.  If 
they  did.  It  can  hardly  be  seriously  contend- 
ed that  appellee  failed  to  show  sufficient  facts 
to  authorize  a  recovery.  The  failure  of  said 
charges  to  expressly  require  the  Jury  to 
find  whether  or  not  the  deceased,  at  the  time 
and  place  of  the  accident,  was  leaning  out 
from  the  cab  window  or  from  the  space  be- 
tween the  cab  and  tender,  keeping  a  look- 
out for  the  train  or  signals,  did  not  In  our 
opinion,  probably  mislead  tbe  jury  or  give  to 
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the  charges  the  effect  of  assuming  the  ex- 
istence of  those  facts,  or  any  other  fact, 
as  claimed  by  appellant.  Besides,  in  a  spe- 
cial charge  requested  by  appellant  npon  the 
subject  of  contributory  negligence,  the  Jury 
were  instructed  that,  if  they  believed  from 
the  evidence  that  at  the  time  of  the  accident 
resulting  in  his  death  the  deceased  was  lean- 
ing out  of  the  cab  window,  or  from  the  space 
between  the  cab  and  tender,  looking  out  for 
or  toward  the  rear  of  the  train,  yet,  if  they 
believed  that  at  such  time  and  place  a  man 
of  ordinary  care  and  prudence,  under  like 
conditions  and  circumstances,  and  informa- 
tion, if  any,  as  ;'the  deceased  bad,  would  not 
have  been  so  leaning  out,  etc.,  to  find  for 
defendant. 

In  reference  to  the  fifth  paragraph,  It  may 
be  further  said  tliat  the  defective  condition 
of  the  track  was  not  submitted  as  a  sep- 
arate act  of  negligence  and  distinct  ground 
of  recovery.  The  issue  as  to  the  condition 
of  the  track  was  simply  submitted  and  the 
jury  authorized  to  consider  same,  If  found 
to  be  defective  as  alleged,  in  connection  with 
the  location  of  the  post  In  question  in  de- 
termining whether  the  post,  under  the  cir- 
cumstances, was  too  near  the  track  for  the 
deceased  to  perform  his  duty  with  safety. 

Appellant's  twentieth  assignment  of  error 
complains  that  the  verdict  of  the  jury  Is  ex- 
cessive. This  assignment  must  also  be  over- 
ruled. The  verdict  seems  large,  but  there  fs 
evidence  authorizing  the  amount  awarded, 
and  none  tending  to  show  that  it  is  the  re- 
suit  of  passion,  prejudice,  or  any  other  im- 
proi>er  motive;  nor  Is  It  so  excessive  as  to 
justify  the  inference  that  the  jury  were  In- 
fluenced by  any  such  considerations.  Upon 
the  whole,  we  conclude  that  none  of  the  as- 
signments of  error  point  out  any  sufficient 
reason  for  reversing  the  case;  that  the  evi- 
dence is  sufficient  to  show  that  the  death  of 
T.  O.  Carter  was  the  result  of  appellant's 
negligence,  as  alleged;  that  he  did  not  as- 
sume the  risk  of  the  accident  resulting  in  his 
death,  and  was  not  guilty  of  contributory 
negligence. 

The  judgment  of  the  court  below  is  there- 
fore affirmed. 

On  Rehearing. 

The  questions  presented  by  appellant's  mo- 
tion for  a  rehearing  were  carefully  consider- 
ed before  the  original  opinion  was  writ- 
ten. No  satisfactory  reason  appears  why  we 
should  change  the  views  there  expressed.  In 
addition,  however,  to  the  special  charge  re- 
ferred to  in  our  opinion  in  support  of  the 
disposition  made  of  appellant's  sixteenth  and 
seventeenth  assignments  of  error  complain- 
ing of  the  fourth  and  fifth  paragraphs  of  the 
court's  main  charge,  the  court  gave,  at  the 
Instance  of  appellant,  the  following  charge, 
to  which  we  now  call  attention:  "Yon  are 
Instructed  that  If  you  believe  from  the  evi- 
dence that  the  deceased,  T.  O.  Carter,  at  the 
time  of  the  accident  was  not  keeping  a  look- 


out from  the  cab  window,  or  from  the  space 
between  the  cab  and  the  tender,  or  If  you 
believe  from  the  evidence  that  he  was  doing 
anjrthing  else  other  than  keeping  such  look- 
out at  the  time  of  the  accident,  you  will 
find  for  the  defendant"  This  charge  more 
fully,  perhaps,  answers  the  objections  urged 
by  appellant  than  the  one  referred  to  In  the 
original  opinion. 

In  appellant's  motion  for  a  rehearing,  we 
are  also  asked  to  modify  our  conclusions  of 
fact  with  respect  to  the  space  between  the 
wall  of  the  cab  and  end  post  of  the  bridge 
with  which  it  is  alleged  the  deceased's  bead 
came  in  contact,  and  as  to  the  distance  from 
the  north  end  of  the  bridge  to  the  dirt  em- 
bankment of  appellant's  roadbed.  After  a 
more  careful  examination  of  the  testimony, 
we  think  some  modification  of  our  conclu- 
sions as  to  these  matters  should  be  made,  and 
therefore  find  in  relation  thereto  as  follows: 
The  wall  or  side  of  the  engine  cab  was  about 
25  Inches  from  said  post  of  the  bridge,  but 
the  arm  rest  of  the  cab  window  extended 
out  beyond  the  side  of  the  cab  about  3^ 
Inches,  and  the  distance  between  the  arm 
rest  of  the  window  of  the  cab  and  said  post 
was  about  21%  Inches.  Extending  north  for 
about  12  feet  from  the  north  end  of  the 
bridge  where  the  deceased  was  killed  there 
was  trestle  work  forming  appellant's  road- 
bed to  the  approach  of  said  bridge,  and  the 
dirt  embankment  of  said  roadbed  was  there- 
fore distant  from  the  north  end  of  said 
bridge  about  12  feet 

The  motion  for  rehearing  Is  overruled. 


CLBVBNOER  v.  GALLOWAY  &  GARRI- 
SON.* 

(Court  of  Civil  Appeals  of  Texas.     June  12, 
1907.     Rehearing  Denied    Oct.   80,   1907.) 

L   CORPOBATIONS— TBANSFEB     OF     ASBBTS — Ll- 

ABiLrrr  or  Pubcraseb. 

Where  a  corporation  transfers  all  its  as- 
sets, leaving  debts  unpaid,  the  purchaser,  having 
notice  of  the  facts,  takes  the  property  subject 
to  an  equitable  lien  in  favor  of  the  creditors 
of  the  corporation. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  if  2154-2161.] 

2.  LnirrATiON    or  Actions  —  PiTBCHAfiEB    of 

CoBPOBATE  Assets. 

An  action  by  the  creditor  of  a  corporation 
against  the  purchaser  of  its  assets  based  on  the 
conversion  of  the  property  is  barred  by  the  two- 
year  statute  of  limitations. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Limitation  of  Actions,  8  143.] 

8.  Samb:— AccBUAL  of  Cause  of  Action. 

The  cause  of  action  by  a  creditor  of  a  cor- 
poration against  the  purchaser  of  Its  assets 
based  on  the  conversion  of  the  property  arises 
on  the  day  of  the  purchase,  and  limitations  run 
from  that  date,  though  corporate  property  re- 
mains in  the  hands  of  a  stockholder. 
4.  Sbi-Ofi^— Deuand  not  Liquidated. 

In  an  action  on  a  liquidated  claim,  a  de- 
mand against  plaintiff  founded  on  defendant's 
claim  for  a  liquidated  amount  against  a  corpo- 
ration, the  assets  of  which  plaintiff  purchased, 
is  unliquidated,   being  dependent  on  the  value 

•Writ  of  error  denied  by  Supreme  Court  Nov.  17, 1907. 
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of  the  corporate  property,  and  is  not  available 
aa  a  aet-on. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
Tol.  43,  Set-Ofl  and  Counterclaim,  §g  58-64.] 

Appeal  from  District  Court,  Nacogdocbea 
County;  James  I.  Perkins,  Jndge. 

Action  by  Galloway  &  Qarrlson,  partners, 
against  Joe  P.  Clevenger.  From  a  Judgment 
for  plaintiers,  defendant  appeala    AfDrmed. 

Mims  &  Strong;  for  appellant  King  & 
King,  for  appelleea 

FLY,  J.  TblB  is  a  suit  instituted  by  appel- 
lees to  recover  of  appellant  the  sum  of 
11,323.04,  alleged  to  be  due,  as  a  balance,  on 
an  open  account  Appellant  answered  by  a 
general  demurrer  and  general  denial,  and 
specially  as  follows: 

"On  and  prior  to  the  2oth  day  of  October, 
1901,  he,  defendant,  was  and  has  been  ever 
since  said  date,  and  is  now,  a  manufacturer 
of,  a  merchant  and  dealer  in,  lumber  a.t 
wholesale,  with  his  place  of  business  situ- 
ated at  Clevenger,  in  Nacogdoches  county, 
Tex.,  and  that  on  and  prior  to  the  said 
25th  day  of  October,  1901,  and  for  a  long 
time  thereafter,  the  Galloway  &  Wright  Lum- 
ber Company  was  «  corporation  duly  Incor- 
porated by  and  under  the  laws  of  the  state 
of  Texas,  and  as  such  was  on  said  date  eo- 
gaged  In  the  business  of  a  wholesale  and  re- 
tail dealer  In  lumber,  with  its  place  of  busi- 
ness located  In  Nacogdoches,  in  Nacogdoches 
county,  Tex.;  that  0.  C.  Galloway,  one  of  the 
plaintiffs  herein,  was  the  president  and  gen- 
eral manager  of  said  corporation;  that  dur- 
ing the  existence  of  said'  corporation  on,  to 
wit,  the  said  25th  day  of  October,  1901,  and 
at  divers  times  thereafter  as  Is  particularly 
shown  in  the  Itemized  account  hereto  attached 
and  made  a  part  of  this  answer,  this  defend- 
ant, at  the  special  instance  and  request  of 
the  officers  and  managers  of  said  corporation, 
sold  and  delivered  to  the  said  Galloway  & 
Wright  Lumber  Company  at  the  several 
times  shown  and  specified  In  said  attached 
account  lumber  In  car  lots  as  shown  in  said 
account.  In  consideration  whereof  the  said 
Galloway  &  Wright  Lumber  Company  then 
and  there  agreed  and  promised  to  pay' to  this 
defendant  the  several  sums  of  money  charged 
therefor  in  said  account  specified  in  the  ag- 
gregate to  the  sum  of  $22, 742.28;  that  after- 
wards, to  wit,  at  the  various  times  mentioned 
and  shown  in  the  credit  sheets  attached  to 
and  made  a  part  of  said  account  before  re- 
ferred to  and  of  this  answer  the  said  Gallo- 
way &  Wright  Lumber  Company  and  the  said 
C.  C.  Galloway  paid  to  this  defendant  on 
said  aforesaid  account  the  aggregate  sum  of 
$20,888.50,  leaving  a  balance  due  thereon  of 
$1,853.75,  which  said  balance  as  aforesaid  is 
long  since  due,  and,  though  often  requested, 
the  said  Galloway  &  Wright  Lumber  Com- 
pany, and  the  said  C.  C.  Galloway,  and  each 
of  them,  have  hitherto  failed  and  refused 
and  still  fall  and  refuse  to  pay,  to  this  de- 
fendant's damage. 


"This  defendant  would  further  represent 
and  show  to  the  court  that  heretofore,  to  wit, 
some  time  about  the  1st  day  of  April,  1903. 
the  said  Galloway  &  Wright  Lumber  Com- 
pany   ceased    active    operations    under    its 
charter  as  a  corporation,  and  the  said  C.  C. 
Galloway  converted  to  his  own  use  and  bene- 
fit the  assets,  or  a  large  portion  of  the  same, 
to  wit,  property  and  assets  of  said  corpora- 
tion to  the  value  of  $5,000,  and  being  all  of 
the  physical  property  and  available  assets  of 
said  corporation  of  Galloway  &  Wright  Lum- 
ber Company;    that  on  or  about  the  date  of 
the  cpn version  by  the  said  C.  0.  Galloway  of 
the  assets  and  property  of  the  said  Galloway 
&  Wright   Lumber  Company,   as  aforesaid, 
the  other  plalntlJT  herein,  W.  Y.  Garrison, 
acquired  from  the  said  C.  C.  Galloway  an  un- 
divided one-half  interest  in  the  property  and 
assets  of  the  said  corporation  of  the  said 
Galloway  &  Wright  Lumber  Company;   that 
at  the  time  of  the  acquisition  by  the  said  W. 
Y.  Garrison  of  the  one-half  interest  iui  the 
property    and    assets    of   said    Galloway    & 
Wright  Lumber  Company,  as  aforesaid,  he, 
the  said  W.  Y.  Garrison,  khew  that  the  prop- 
erty, a  half  Interest  In  which  he  acquired 
from  the  said  C.  C.  Galloway,  was  the  prop- 
erty of  the  said  Galloway  &  Wright  Lumber 
Company,  and  constituted  all  of  the  physical 
property  and  available  assets  of  said  corpora- 
tion of  Galloway  &  Wright  Lumber  Com- 
pany, and  that  said  corporation  was  Indebted 
to  this  defendant  as  hereinbefore  stated.    De- 
fendant charges  that  by  reason  of  the  con- 
version  of   all   the   physical   property   and 
available  assets  of  said  corporation  of  Gal- 
loway &  Wright  Lumber   Company  by  the 
said  C.  C.  Galloway  as  aforesaid  said  cor- 
poration became  and  was  thereby  dissolved, 
and  thereby  became  and  was  Insolvent,  and 
the  said'  C.  C.  Galloway  became,  was,  and 
is  liable  for  the  payment  of  the  debts  of  said 
corporation  to  the  extent  of  the  value  of  the 
property  of  said  corporation  so  converted  by 
him,  to  wit,  to  the  amount  of  $5,000,  and 
that,  by  reason  of  the  participation  by  the 
said  W.  Y.  Garrison  with  the  said  O.  G.  Gal- 
loway in  the  conversion  of  the  said  property 
as  aforesaid  of  said  corporation,  he,  the  said 
W.  Y.  Garrison,  became  and  was  and  Is  Joint- 
ly liable  with  the  said  C.  G.  Galloway  for 
the  payment  of  the  debts  of  said  corporation 
to  the  extent  of  the  value  of  the  property 
of  said  corporation  so  acquired  and  converted 
by  him,  to  wit,  in  the  sum  of  $2,500,  where- 
fore this  defendant  charges  the  said  C.  C. 
Galloway  and  W.  Y.  Garrison,  plaintiffs  here- 
in, became,  were,  and  are  liable  to  pay  to  de- 
fendant the  amount  balance  herein  shown  to 
be  owing  to  him  as  aforesaid  on  bis  account 
with  said  corporation  of  Galloway  &  Wright 
Lumber  Company,  Which  said  sum  of  money 
so  due  and  owing  to  this  defendant  as  above 
set  forth  exceeds  the  damages  sustained  by 
the  said  plaintiffs  by  reason  of  the  matters 
alleged  In  their  petition,  and  out  of  which 
said  sum  this  defendant  is  ready  and  will- 
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in£,  and  hereby  offers  to  offset  and  allow  to 
the  said  plaintiffs  the  amount  of  their  dam- 
ages, and  this  defendant  Is  ready  to  verify; 
and  for  the  snm  of  $S29.81,  due  and  owing 
this  defendant  as  aforesaid,  after  allowing 
and  offsetting  the  damages  aforesaid  of  said 
plaintiffs,  this  defendant  prays  Judgment, 
and  for  costs  of  suit;  but,  In  the  event  the 
court  should  find  the  said  plaintiff,  W.  X. 
Garrison,  Is  not  liable  to  this  defendant  as 
herein  charged,  then  this  defendant.  In  such 
event  prays  that  he  be  allovred  and  permitted 
to  offset  against  the  one-half  interest  of  the 
said  C.  C.  Galloway  in  the  Indebtedness  here- 
in sued  on  by  plaintiffs,  which  Indebtedness 
so  due  and  owing  this  defendant  as  afore- 
said exceeds  the  said  one-half  interest  of  the 
said  C.  G.  Galloway  In  said  Indebtedness 
herein  sued  on,  and  for  the  sum  of  $1,187.28 
due  and  owing  this  defendant  as  aforesaid, 
after  allowing  and  offsetting  the  one-half 
interest  as  aforesaid  of  the  said  C.  C.  Gal- 
loway, this  defendant  prays  judgment  herein 
over  and  against  the  said  plaintiff  C.  0.  Gal- 
loway for  costs  of  suit,  and  for  all  such  other 
and  further  relief,  general  and  special,  legal 
and  equitable,  he  may  be  entitled  in  the  prem- 
ises." 

The  cause  was  tried  by  the  court,  without 
the  old  of  a  Jury,  and  resulted  In  a  judgment 
in  favor  of  appellees  for  the  amount  sued  for. 

It  is  disclosed  by  the  evidence  that  the 
Galloway  ft  Wright  Lumber  Company  was 
Incorporated  in  April,  1899,  to  engage  in  the 
lumber  business,  and  ceased  business  In  June 
or  July,  1908.  C.  O.  Galloway  owned  all  the 
shares  in  the  corporation,  except  two,  one  of 
which  was  in  the  name  of  the  wife  of  Gallo- 
way and  the  other  in  the  name  of  his  book- 
keeper. Mrs.  Galloway  was  the  president, 
the  bookkeeper  was  the  vice  president,  and 
O.  0.  Galloway  was  secretary  and  treasurer 
of  the  corporation.  When  tlie  company  went 
out  of  business  in  1903,  it  had  a  planing  mill 
worth  $6,000  or  $7,000,  six  acres  of  land 
worth  over  $600,  lumber  worth  $700,  and 
other  property.  On  May  6,  1903,  the  firm  of 
Galloway  &  Garrison,  consisting  of  C.  0.  Gal- 
loway and  W.  Y.  Garrison,  was  organized, 
and  on  May  9,  1903,  the  planing  mill  end 
machinery  and  land  belonging  to  the  cor- 
poration was  sold  by  Galloway  to  the  firm  for 
$4,800,  and  afterwards  the  lumber  was  sold 
for  $700.  A  part  of  the  money  was  used 
to  pay  the  debts  of  the  corporation  and  the 
balance  was  appropriated  by  Galloway.  He 
swore  that  the  corporation  was  Indebted  to 
him.  He  swore  that  he  bought  out  his  wife's 
and  tKMkkeeper's  shares  for  $200.  It  was 
admitted  that  the  Galloway  &  Wright  Lumber 
Company  owed  appellant  the  amount  claimed 
by  him.  The  lumber  company  owed  about 
$3,000,  exclusive  of  the  deed  to  appellant,  and 
Galloway  held  for  himself  considerably  more 
than  the  amount  of  the  indebtedness  to  ap- 
pellant. GallowBy  used  for  his  own  bene- 
fit $4,200  that  he  realized  for  the  planing 
mill.     The  offset  of  appellant  must  neces- 


sarily be  baaed  upon  the  purcliase  of  the  cor- 
poration property  of  the  Galloway  &  Wright 
Lumber  Company  by  the  firm  of  Galloiway  ft 
Garrison,  under  the  proposition  that  where 
a  corporation  transfers  all  of  its  assets  to 
another  corporation,  person,  or  firm,  and  thus 
practically  ceases  to  exist,  leaving  debts  un- 
paid, such  other  corporation,  firm,  or  person 
takes  the  property  subject  to  an  equitable  lien 
in  favor  of  the  creditors  of  the  defunct  corpo- 
ration, provided  the  other  corporation,  firm, 
or  person  had  notice  of  the  trust  under  wblcb 
stockholders  were  holding  the  property. 
Bank  v.  Investment  Co.,  74  Tex.  436,  12  S. 
W.  101;  National  Bank  v.  Emery,  78  Tex. 
498,  15  S.  W.  23;  Publishing  Co.  v.  Hltson, 
80  Tex.  216,  14  8.  W.  843,  16  8.  W.  551. 

In  this  case  the  suit  is  for  an  indebtedness 
due  by  appellant  to  the  firm  of  GfUloway  ft 
Garrison,  and  the  only  offset  that  could  be 
pleaded  must  be  one  against  that  firm,  and 
most  l>e  based  on  the  conversion  of  the  prop- 
erty of  the  defunct  corporation  by  the  stock* 
Iiolders,  and  the  purchase  with  notice  by  the 
firm.  The  date  x>f  that  conversion,  as  well 
OS  the  liability  of  the  Arm  by  reason  of  their 
purchase  of  the  property,  is  fixed  by  the  evi- 
dence In  May,  1903,  and  this  suit  was  in- 
stituted on  March  13,  1906,  more  than  two 
years  after  the  cause  of  action  accrued.  The 
offset  was  barred  by  limitation  of  two  years. 
The  cause  of  acti(xi  arose  the  day  the  prop- 
erty was  purchased  by  appellees.  It  is  not 
pretended  that  there  was  any  concealment 
of  the  purchase.  The  debt  sued  on  was  <me 
evidenced  by  an  account  for  items  sold  by 
appellees  to  appellant  It  was  a  liquidated 
demand;  that  is,  certain  or  settled  in  regard 
to  the  amount  The  amount  pleaded  in  offset 
by  appellant  depended  upon  the  value  of  the 
converted  property.  It  could  not  be  ascer- 
tained by  a  mathematical  calculation,  bnt 
depended  on  the  evidence  of  witnesses. 
Howard  v.  Randolph,  73  Tex.  454,  11  S.  W. 
495;  Jones  v.  Hunt  74  Tex.  657,  12  8.  W. 
832. 

There  Is  no  force  In  the  contention  that 
there  t>eing  property  of  the  defunct  corpora- 
tion still  in  the  bands  of  C.  C.  Galloway,  the 
conversion  is  not  yet  complete,  and  limitation 
would  not  begin  to  run.  The  conversion  of 
the  property  sold  to  the  firm  by  Galloway 
was  complete  the  moment  the  sale  was  con- 
summated, and  BO  far  as  the  firm  Is  con- 
cerned, at  least  the  statute  ot  limltatton 
began  to  run  at  once. 

The  Judgment  is  afQrmed. 


COMMERCE  MILLING  ft  GRAIN  CO.  v. 
GO  WAN.* 

(Court  of   Civil   Appeals   of  Texas.    Jnne   22, 
1907.    Rehearing  Denied  Oct  26,  1907.) 

1.  Master  and  Servant— Injubt  to  Sebvant 
— Nkoi-igence. 

Where  50-poiind  sacks  of  flour  were  stacked 
without  laying  the  sacks  in  alternate  cross  lay- 
era,  thereby  tying  the  sacks,  the  employer  waa 

•Writ  ot  error  denied  by  Supreme  Court  Nov.  »7, 19«7. 
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negligent  Id  placing  an  employe  on  a  stack  eight 
feet  nigh  with  instructionB  to  work  thereon. 

2.  SA1£E— GORTBIBUTOBT    NEOLIOENOI. 

An  inexperienced  employ^  who  was  placed 
•t  work  on  a  stack  of  flour  Improperly  stacked, 
and  who  did  not  know  of  the  danger  of  work- 
ing thereon,  was  not  gnilty  of  contributory  neg- 
ligence. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {8  687-700.] 

3.  Save— Assumption  or  Risk. 

An  inexperienced  employ^  who  was  placed 
at  work  on  a  stack  of  flour  Improperlv  stacked, 
and  who  did  not  know  the  dajiger  of  working 
thereon,  did  nW  assume  the  risk. 

[Ed.  Note. — For  cases  In  point,  see  Cent.-  Dig. 
vol.  84.  Master  and  Servant,  K  601-609.] 

4.  Saux— Fellow-Sebvants. 

An  employ^  while  working  on  the  top  of  a 
stack  of  flour  waa  Injured  in  consequence  of  the 
fall  thereof.  The  flour  had  been  stacked  before 
bis  employment  began.  He  waa  directed  by  the 
employer's  foreman  to  work  on  the  top  of  the 
stack.  Beld.  that  the  injury  was  not  caused  by 
a  fellow  servant. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  34,   Master  and  Servant,  (8.449-455.] 

6.  Same. 

A  foreman  directing  an  employ^  to  work 
in  a  particular  place  is  not  a  fellow  servant  of 
the  employ^. 

[Ed.  Note.-'-For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {(  427-455.] 

6.  Same— Cause  of  Injury. 

Where  an  employe  engaged  in  stacking 
flour  was  injured  fn  consequence  of  the  stack 
giving  way  because  of  the  defective  manner  in 
which  the  flour  bad  been  stacked,  the  failure  of 
the  employer  to  employ  a  helper  did  not  con- 
tribute to  the  injury. 

7.  Same— Evidence— iNSTBucnoNB. 

Where,  in  an  action  for  injuries  to  an  em- 
ployS,  the  evidence  showed  tltat  failure  to  have 
a  helper  did  not  contribute  to  the  injury,  the 
refusal  to  charge  that,  if  the  employe  knew  that 
it  was  not  safe  for  him  to  work  without  a  help- 
er, he  assumed  the  risk,  was  not  erroneous. 

8.  TbIAL— INSTBUCTIONS  — RErUSAL  TO   OlVI 

Instkuctions  Embodied  in  Those  Given. 
The  refusal  to  give  a  charge  covered  by  one 
given  is  not  erroneous. 

[Ed.  Note.— For  cases  in  i)oint,  see  Cent.  Dig. 
vol.  46,  Trial,  §8  651-659.] 

9.  Masteb  and  Sebvant— Injubt  to  Sebvant 
— Petition— Evidence. 

Where  the  petition  in  an  action  for  injuries 
to  an  employe  while  working  on  the  top  of  a 
stack  of  nour  in  consequence  of  the  stack  giv- 
ing way  alleged  that  the  tier  of  flour  was  a 
dangerous  place  to  work  owing  to  the  manner  in 
which  the  flour  had  been  stacked,  evidence  that 
it  was  safer  to  stack  flour  by  placing  the  sacks 
in  tiers,  breaking  the  joints  like  laying  brick, 
etc.,  was  admissible. 

10.  Appeal  —  Expebt  Witnesses— Rulinqs— 
Review. 

A  ruling  that  a  witness  had  qualified  him- 
self as  an  expert  is  within  the  discretion  of  the 
court,  and  will  not  be  disturbed,  unless  abased. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  8  3852.] 

11.  Evidence— Opinion  Etidbnob— Subjects 
OP  Expebt  TEarriMONT. 

The  proper  method  of  stacking  flour  In  50- 
IMund  sacks  is  a  subject  of  expert  testimony. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  88  2311,  2317,  2318.] 

Appeal  from  District  Court,  Hunt  Comity ; 
R.  L.  Porter,  Jadge. 
Action  by  O.  W.  Qowan  against  the  Com- 


merce Milling  ft  Grain  Company.  From  a 
judgment  for  plulntUf,  defendant  appeals. 
Affirmed. 

T.  W.  Thompson  and  Perkins  ft  Craddock, 
for  appellant  Evans  ft  Elder  and  W.  B. 
Sayle,  Jr.,  for  appellee. 

BOOKHOUT,  J.  This  is  a  snlt  by  appellee 
against  the  appellant  for  damages  for  perscm- 
al  injuries  to  himself,  alleged  to  have  been 
sustained  S^tember  1, 1905,  caused  by  a  fall 
while  engaged  in  stacking  flonr,  while  in  the 
employ  of  appellant  In  Ita  mill.  The  case 
was  tried  before  a  jury,  and  resulted  in  a 
verdict  In  favor  of  appellee  for  $4,000.  Judg- 
ment followed  on  the  verdict,  and  defendant 
perfected  an  appeal. 

Conclusions  of  Fact 

Appellee  was  Injured  on  September  1,  1905, 
while  In  the  employ  of  appellant  at  Com- 
merce, Tex.  He  was  standing  upon  a  stack 
of  flonr  near  its  end,  when  some  of  the  sacks 
at  the  end  of  the  tier,  about  three  sacks  from 
the  top  of  the  tier,  bulged  or  slipped  oat, 
causing  appellee  to  fall  to  the  floor,  and  his 
body  to  strike  the  truck  with  which  he  bad 
been  trucking  flonr,  and  seriously  and  per- 
manently injuring  him,  whereby  he  sustained 
damage  in  the  amount  of  the  verdict  and 
judgment.  The  stack  of  flour  upon  which  he 
was  standing  was  about  eight  feet  high,  and 
bad  been  negligently  stacked,  which  negli- 
gence was  the  proximate  cause  of  appellee's 
Injuries.  The  appellee  was  at  the  time  he 
was  injured  inexperienced  In  the  stacking  of 
flour,  and  had.  been  instructed  by  appellant's 
foreman  to  go  upon  the  stack  which  fell 
to  stack  flour  upon  the  adjoining  tier,  which 
was  about  12  feet  high,  and  was  assured  by 
him  that  It  was  perfectly  safe  to  do  so.  Ap- 
pellee did  not  have  knowledge  that  the  flour 
was  negligently  stacked,  or  of  the  danger  of 
going  upon  the  stack  and  stacking  flour,  and 
did  not  assume  the  risk  of  injury  in  so  doing. 

The  appellee's  Injuries  are  the  result  of 
the  negligence  of  the  appellant  In  the  respects 
above  stated.  Appellee  was  not  guilty  of 
contributory  negligence,  and  did  not  assume 
the  risk. 

Conclusions  of  Law. 

At  the  conclusion  of  the  evidence,  the  ap- 
pellant requested  a  special  charge  instructing 
a  verdict  for  defendant,  which  the  coort  re- 
fused, and  this  action  forms  the  basis  of 
the  first  assignment  of  error.  The  appellee 
began  work  at  6:30  p.  m.,  August  29th,  and 
was  injured  between  lO  and  12  o'clock  on 
the  night  of  September  1,  1905,  the  fourth 
night  from  the  time  he  commenced  work. 
The  warehouse  in  which  he  was  working 
was  80  feet  wide  east  and  west  and  60  feet 
long  north  and  south.  It  was  Be{>arated  from 
the  mill  by  a  railroad  track.  It  had  a  door 
about  its  center  leading  to  the  mill  through 
which    flour   was    trucked    from    the    mill. 
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There  was  a  partition  mnnlng  from  east  to 
the  west,  cutting  off  abont  one- third  of  the 
south  part  of  the  warehouse.  Through  the 
center  of  this  partition  there  was  a  door. 
Plaintiff  worked  at  night,  and  the  character 
of  the  work  he  did  was  unloading  grain  from 
cars  and  the  loading  of  flour  into  cars  and 
trucking  flour  from  the  mill  to  the  ware- 
bouae.  Plaintiff  testified :  "I  was  working 
under  a  foreman  named  Charles  Wilson. 
Mr.  Wilson  was  the  night  foreman.  •  •  • 
Mr.  Lee  Moore,  the  manager  of  the  mill,  told 
me. to  follow  Wilson's  Instructions.  I  would 
truck  the  flour  across  the  running  board  Into 
the  warehouse.  I  began  in  one  comer,  and 
stacked  It  up  along  the  wall  seven  stacks 
high  on  the  opposite  side  of  the  wareroom 
from  the  railroad  track.  There  were  four 
tiers  of  sacks  against  the  wall  next  to  the 
raihroad  tracks  when  I  went  to  work."  It 
was  on  these  tiers  that  plaintiff  was  hurt- 
He  says :  "I  don't  know  how  long  the  tier  of 
bags  I  was  standing  on  when  I  fell  had  been 
in  the  warehouse.  It  was  there  when  I  went 
to  the  mill  to  work.  I  saw  it  there  when  I 
flrst  went  to  work.  It  bad  been  stacked  up 
there  some  two  or  three  weeks.  I  had  stack- 
ed some  flour  the  three  nights  before  1  was 
hurt,  but  at  these  times  I  stood  on  the  floor, 
and  Mr.  Wilson  said  not  to  go  any  higher." 
The  flour  was  packed  In  50-pound  saqks. 
These  sacks  were  about  two  feet  long  and 
about  eight  or  ten  Inches  thick.  They  were 
nearly  round  when  flrst  packed,  but  flat  when 
lying  down.  The  work  that  plaintiff  did  in 
the  warehouse  prior  to  the  night  he  was  In- 
jured was  stacking  flour  In  the  northwest 
comer  of  the  warehouse,  extending  from  the 
north  wall  to  the  partition,  and  he  had  in- 
structions not  to  build  It  higher  than  seven 
sacks.  There  were  four  tiers  of  flour  In  the 
northeast  comer  of  the  warehouse  extending 
from  the  north  wall  south.  The  south  end 
of  these  tiers  was  perpendicular,  and  was  not 
braced.  These  four  tiers  were  not  all  of  the 
same  height.  The  one  next  to  the  east  wall 
was  higher  than  the  second  from  the  wall, 
the  second  higher  than  the  third,  and  the 
third  higher  than  the  fourth.  Plaintiff  says : 
"I  don't  remember  Just  the  difference  in  the 
height  of  these  tiers,  but  there  were  two  or 
three  sacks  difference  In  the  height  of  the 
four  tiers  from  the  wall  and  In  the  height  of 
the  tier  next  to  the  wall."  About  9  o'clock 
on  the  night  he  was  Injured  he  was  instract- 
ed  by  the  night  foreman  to  go  up  on  the 
four  tiers  and  stack  flour  on  these  four  tiers. 
In  order  to  get  upon  the  higher  tiers,  he  re- 
moved some  bags  from  the  end  of  the  lower 
tiers,  so  as  to  make  It  low  enougb  to  step 
upon,  and  by  that  means  he  would  walk  up 
and  could  place  the  bags  on  the  high  tiers 
next  to  the  wall.  "When  I  was  putting  flour 
on  the  last  tier  next  to  the  wall,  I  was  stand- 
ing on  the  second  tier  of  bags  from  the  wall. 
The  place  where  I  was  standing  was  some- 
thing like  seyen  or  eight  feet  from  the  floor. 


Before  I  went  up  to  work  on  the  high  tier  of 
bags,  I  said  to  the  foreman :  That  Is  rather 
high,  would  rather  not  go  up  there.'  He 
said,  'That  Is  perfectly  safe.'  I  said:  The 
only  thing  Is  going  up  and  down  so  much.' 
He  said :  That  Is  perf ectiy  safe.'  I  did  not 
know  how  high  the  flour  ought  to  be  stacked, 
so  he  told  me  to  go  ahead  and  I  went  on  up 
there,  and  carried  up  one  sack  at  a  time  and 
fllled  out  the  back  row  next  to  the  wall,  and 
was  putting  up  the  last  sack  to  finish  out 
that  row,  standing,  I  think,  about  two  sacks 
back  froq  the  end  of  the  seconS  tier  of  sacKS 
from'the  wall,  when  the  tier  on  which  I  was 
standing  fell.  I  had  one  sack  In  my  hand 
and  the  trucks  were  down  on  the  floor. 
*  *  *  I  think  It  was  about  the  third  sack 
that  bulged  out  there  and  threw  me  right 
across  the  trucks.  •  »  •  The  tiers  of 
sacks  that  I  was  standing  on  bulged  out  at 
the  end.  The  bags  of  flour  that  I  was  stand- 
ing on  when  I  fell  were  stacked  Just  one 
sack  on  tap  of  another.  They  were  not  laid 
across  each  other."  Appellee  was  61  years 
of  age  when  Injured.  His  principal  business 
prior  to  the  Injury  had  been  farming,  and  It 
was  shown  he  had  performed  the  usual  farm 
work.  He  had,  however,  at  different  times 
performed  other  work.  He  had  worked  In  a 
nursery  two  years;  had  worked  as  a  car- 
penter's helper;  had  hauled  groceries.  In- 
cluding flour  and  meal;  bad  worked  In  a 
woodyard;  had  worked  at  the  oil  mill.  He 
ran  the  flller  and  press,  sharpened  the  saw. 
and  run  the  press  to  press  cotton  lint,  which 
came  off  the  seed.  His  flrst  experience  In 
stacking  flour  was  the  night  he  was  Injured. 

It  Is  contended  that  the  peremptory  charge 
should  have  been  given,  because  (a)  the  evi- 
dence failed  to  show  any  negligence  of 
the  defendant  as  the  proximate  cause  of 
the  accident ;  (b)  the  evidence  showed  that 
the  tiers  of  stacks  of  flour  upon  which  the 
plaintiff  was  working,  the  height  of  each 
of  said  tiers,  and  the  manner  In  which 
the  flour  was  stacked  was  all  known  to  the 
plaintiff,  and  the  conditions  generally  sur- 
rounding were  plain  and  open  to  common  ob- 
servation; (c)  that.  If  the  plaintiff  sustain- 
ed any  Injuries,  the  same  were  caused  by 
risks  he  voluntarily  assumed;  (d)  the  evi- 
dence showed  that  plaintiff  himself  selected 
the  method  of  going  upon  and  restacking  the 
flour,  'and  that  he  adopted  a  method  different 
from  that  which  he  bad  been  Instructed  to 
use  by  the  night  foreman  or  miller,  and  that 
the  danger  of  walking  upon  the  stacks  was 
plain,  open,  and  patent  to  the  observatlMi  of 
the  plaintiff,  and  that  the  Injuries,  if  any, 
sustained  by  the  plaintiff,  were  the  result  of 
risks  assumed  by  him  or  were  the  result 
of  plaintlfTs  own  negligence,  contributing 
thereto. 

The  plaintiff  was  inexperienced  In  stack- 
ing flour.  One  not  experienced  in  stadcing 
flour  would  not  know  from  looking  at  a  stadc 
that  it  was  dangerous  to  work  on  top  of  It 
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Plaintiff  waa  advised  by  hla  foreman  that  it 
was  perfectly  safe  to  go  upon  tbe  stack  of 
flour  and  work  as  plaintiff  was  doing  when 
injured.  Tbe  sacks  were  50-pound  sacks. 
The  floor  was  not  properly  stacked,  In  that 
one  sack  was  placed  upon  top  of  another 
with  the  ends  one  way,  when  It  should  bare 
been  stacked  by  laying  the  sacks  in  alter- 
nate cross-layers,  lapping  or  tying  tbe  sacka 
The  tiers  were  from  eight  to  twelve  feet 
bigb,  and  two  men  should  have  been  engaged 
to  stack  flour  on  such  high  stacks.  It  was 
negligence  on  tbe  part  of  appellant  to  put 
plaintiff  at  work  upon  a  stack  of  flour  eight 
feet  high,  stacked  as  was  tbe  one  upon  which 
be  was  compelled  to  stand.  Not  knowing  the 
danger  of  working  on  tbe  stacks  of  flour  un- 
der such  circumstances,  the  plaintiff  was  not 
guilty  of  contributory  negligence,  nor  did  he 
assume  the  risk.  The  court  did  not  err  in 
refusing  the  peremptory  instruction. 

Error  Is  assigned  to  tbe  court's  action  In 
refusing  appellant's  special  charge,  reading: 
"If  you  should  find  from  the  evidence  that 
defendant's  servants  and  the  plaintiff,  O.  W. 
Oowan,  were  lK>th  guilty  of  negligence,  as 
that  term  is  defined  In  the  court's  charge, 
and  that  such  negligence,  if  any,  of  both  con- 
curred in  causing  the  Injury,  then  plaintiff 
would  not  be  entitled  to  recover,  and  you 
should  return  a  verdict  for  defendant."  The 
court  did  not  err  in  refusing  this  charge; 
there  l)eing  no  evidence  calling  for  the  same. 
Tbe  evidence  did  not  tend  to  show  that  the 
Injury  was  caused  or  even  contributed  to  by 
a  fellow  servant  The  flour  tbat  fell  and 
caused  the  Injury  was  stacked  some  two 
weeks  before  plaintiff  was  employed  by  appel- 
lant Foreman  Wilson,  who  told  plaintiff  to 
go  upon  the  flour,  was  not  a  fellow  servant 
of  appellee.  The  fact  that  another  man 
should  have  been  engaged  to  throw  tbe  flour 
up  to  bim  while  be  was  stacking  did  not  in 
any  sense  cause  or  contribute  to  the  injury. 
Tbe  cause  of  tbe  fall  of  the  tier  of  flour  upon 
which  appellee  was  standing  was  the  de- 
fective manner  in  which  tbe  same  had  been 
stacked;  tbat  is,  tbe  fact  that  It  was  not 
stacked  with  bags  of  flour  crossed  or  lapped 
on  each  other  was  tbe  cause  of  the  fall. 
Plaintiff  would  have  fallen  just  tbe  same  had 
a  helper  been  furnished  to  throw  the  sacks 
«f  flour  up  to  him.  Appellee  did  not  know 
that  a  helper  was  necessary,  or  that  it  was 
dangerous  not  to  have  one.  He  was  not 
guilty  of  negligence  in  obeying  Wilson,  who 
instructed  bim  to  go  upon  tbe  flour,  and 
assured  him  it  was  safe  to  do  so. 

It  is  contended  that  the  trial  court  erred 
In  refusing  special  charge  No.  8,  requested  by 
appellant,  reading:  "If  you  find  and  believe 
from  tbe  evidence  tbat  it  was  not  safe  for 
a  man  to  stack  tbe  bags  of  flour  without  a 
helper,  then  you  are  instructed  that,  if  you 
believe  from  tbe  evidence  that  plaintiff  knew 
before  be  undertook  to  do  so  tbat  it  was  not 
safe^  or,  by  tbe  exercise  of  ordinary  care  for 


his  own  safety  in  the  prosecution  of  the  work 
In  which  he  was  engaged,  must  .necessarily 
have  known  that  it  was  not  safe,  then  yon 
are  instructed  that  he  assumed  the  risk  of 
such  danger,  and  cannot  recover  on  tbe  issue 
of  tbe  failure  to  furnish  a  helper."  There 
was  no  error  in  refusing  this  charge.  Tbe 
court  did  not  submit  the  failure  of  appel- 
lant to  furnish  appellee  with  a  helper  as 
a  ground  of  negligence.  It  clearly  appears 
that  a  failure  to  have  a  helper  did  not  In 
any  way  contribute  to  his  injury. 

The  court's  action  In  refusing  appellant's 
requested  charge  No.  9  Is  assigned  as  error; 
said  charge  reading  as  follows:  "Tbe  plain- 
tiff admits  that  he  knew  before  he  climbed 
upon  the  tier  of  bags  which  he  alleged  slip- 
ped and  gave  way  under  him  tbat  the  ends  of 
tbe  bags  ail  pointed  In  tbe  same  direction. 
You  are  therefore  instructed  that,  if  you  should 
find  from  the  evidence  that  It  was  more  dan- 
gerous and  hazardous  to  stand  and  work  on 
the  tier  of  bags  so  placed  than  If  each  alternate 
layer  of  bags  had  been  laid  across  the  other, 
and  If  you  further  find  and  believe  from  the 
evidence  that  plaintiff  knew  of  such  increased 
hazard  and  danger,  or  if,  .by  the  exercise  of  or- 
dinary care  for  his  own  safety  in  the  prosecu- 
tion of  the  work  In  which  he  was  engaged,  he 
must  necessarily  have  known  of  such  in- 
creased hazard  or  danger,  then  you  are  in- 
structed that  he  assumed  tbe  risk,  and  this 
la  true,  although  you  may  find  and  believe 
from  the  evidence  that  tbe  night  miller, 
Charles  Wilson,  assured  the  plaintiff  before 
tbe  accident  tbat  It  was  safe  to  stand  upon 
the  tier  of  bags  placed  as  they  were."  This 
charge  was  fairly  covered  by  the  main  charge 
and  by  special  charge  No.  6,  requested  by  ap- 
pellant, which  was  given.  Special  charges 
Nos.  6  and  9  relate  to  the  same  subject,  and 
No.  6  having  been  given,  it  was  unnecessary 
and  would  have  been  improper  to  have  given 
No.  9.  Smith  V.  Railway  Co.,  99  S.  W.  664, 
17  Tex.  Ct.  Rep.  B83. 

Error  is  assigned  to  the  action  of  the  court 
in  overruling  appellant's  objections  to,  and 
admitting,  the  testimony  of  C.  G.  Wilson,  that, 
"independent  of  any  wall  support  especially, 
he  regarded  It  some  safer  to  stack  flour  by 
placing  the  sacks  in  tiers  lengthwise  with 
tbe  wall,  breaking  the  joints  like  laying  brick, 
or  by  alternating — 1.  e.,  two  sacks  crossing 
two  sacks  each  time  and  so  on  up" — and  In 
overruling  its  exceptions  to  tbe  question  and 
answer  to  the  witness  A.  B.  Turner,  as  fol- 
lows: "Now  listen  to  the  question  I  am  ask- 
ing. Now,  you  have  answered  that  walking 
on  this  thing  here  would  be  dangerous.  Now, 
is  there  anything  whlcb  could  be  done  at 
this  end  of  the  flour  here  that  would  relieve 
It  of  tbe  danger?"  To  which  question  the 
witness  answered:  "Tbe  sacks  could  have 
been  tied,  lapped  on  each  other  so  they  could 
not  be  pushed  down,  much  rather  than  by 
walking  over  it  Could  have  been  tied  by 
lapping  the  sacks  over  and  across  each  other. 
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The  front  part  of  the  strain  on  the  flour 
would  hafe  had  to  pull  the  back  tier  out  in 
order  to  move  the  flour  at  all,  where  It  is 
Btaclced  up  that  way.  By  lapping  or  tying  it, 
it  would  have  been  perfectly  secure."  The 
objections  were  (1)  said  testimony  was  im- 
material and  Irrelevant;  (2)  It  was  a  matter 
about  which  expert  testimony  was  Incompe- 
tent and  inadmissible;  (8)  the  question  did 
not  state  the  facts  existing  with  respect  to 
the  particular  place  and  time  of  the  Injury 
alleged  In  this  case;  (4)  the  whole  of  It 
was  a  matter  that  was  patent  and  open  to 
common  observation,  and  one  man  could 
know  about  it  as  well  as  another;  (5)  it 
was  wholly  incompetent  to  show  what  might 
have  been  done  subsequent  to  an  accident  in 
order  to  relieve  a  situation  that  produced  an 
accident  theretofore.  The  court  did  not  err 
In  overruling  the  objections  and  admitting 
tbe  evidence.  The  petition  alleged,  substan- 
tially, that  the  tier  of  flour  on  which  plain- 
tiff was  directed  to  stand,  and  upon  which  he 
was  required  to  walk,  was  a  dangerous  place 
to  work,  owing  to  the  manner  in  which  the 
flour  had  been  stacked.  In  other  words,  that 
tbe  flour  had  been  stacked  by  placing  one 
sack  on  top  of  the  other,  the  ends  pointing 
In  the  same  direction;  that,  if  the  flour  had 
been  stacked  as  testified  to  by  these  witnesses, 
the  injury  would  not  have  occurred.  The 
witnesses  in  the  <q>lnlon  of  the  trial  court 
had  t|ualifled  themselves  to  give  an  opinion 
as  to  bow  the  flour  should  have  been  stacked 
to  be  reasonably  safe.  This  was  a  matter 
fairly  within  the  discretion  of  the  trial  Judge. 
Drug  Co.  V.  Madden,  Graham  &  Co.,  99  S.  W. 
723,  17  Tex.  Ot  Rep.  008;  -  Railway  Co.  v 
Warner  (Tex.  Civ.  App.)  98  S.  W.  489.  It 
not  appearing  that  his  discretion  was  abus- 
ed the  evidrace  was  admissible.  If  opinion 
evidence  was  competent  The  matter  of  In- 
quiry was  tbe  proper  method  of  stacking 
flour,  and  whether  this  particular  flour  had 
been  properly  stacked.  It  was  an  inquiry 
upon  which  an  Inexperienced  person  would 
not  likely  be  capable  of  forming  a  correct 
Judgment  It  did  not  come  within  the  range 
of  commou  experience  or  special  knowledge 
of  an  ordinary  person,  and  expert  testimony 
was  admissible  in  determining  the  question. 
Tramwell  v.  Turner,  82  S.  W.  325,  11  Tex. 
Ct  Rep.  10;  Obenneyer  v.  Logeman  Mfg.  Co., 
120  Mo.  App.  59,  96  S.  W.  673;  Rogers  on 
Ex.  Tes.  pp.  21-22.  These  remarks  dispose 
of  the  seventh,  eighth,  ninth,  tenth,  eleventh, 
twelfth,  and  thirteenth  assignments  of  error, 
and  they  are  overruled. 

The  fourteenth  assignment  complains  of 
the  court's  action  in  overruling  the  motion 
for  new  trial.  It  is  Insisted  that  the  verdict 
Is  contrary  to  the  charge  of  the  court  and  con- 
trary to  the  evidence.  The  verdict  was  au- 
thorized by  the  charge  and  our  conclusions  of 
fact  dispose  of  the  contention  that  it  was 
contrary  to  the  evidence. 


We  conclude  that  no  reversible  error  to 
pointed  out  in  the  record,  and  the  Judgment 
Is  affirmed. 


BEAUMONT,  S.  L.  ft  W.  RT.  CO.  v.  LANO- 
FORD. 

(Court   of   Civil   Appeals   of  Texas.     Oct    16, 
1907.) 

RAILBOADS— IRJTTBIXS  TO  AldUALB— EVIDKRCX 
— SUFJ'ICIENCY. 

To  recover  from  a  railway  oompany  for  aa 
animal  attack  by  a  train,  the  preponderance 
of  the  evidence  must  show  that  the  injury  to 
the  animal  resulted  from  an  actual  contact  with 
a  train,  and  a  mere  possibiiitv  that  the  injury 
might  have  been  thus  inflicted  is  insufficient 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41,  RaUroada,  8  160SVS.] 

Appeal  from  Jefferson  County  Oonrt;  D. 
P.  Wheat  Judge. 

Action  by  H.  A.  Langford  against  the 
Beaumont,  Sour  Lake  &  Western  Railway 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed  and  rendered. 

F.  J.  ft  R.  O.  Dutt  and  A.  L.  Davis,  for  ap- 
pellant 

NEILIi,  J.  This  suit  was  brought  by  the 
appellee  against  appellant  to  recover  $125 
damages  for  an  Injury  to  plaintiff's  mule,  al- 
leged to  have  been  caused  by  the  animal's 
having  been  struck  by  appellant's  locomotlTe 
or  train.  The  plaintiff  recovered  in  the 
county  court,  as  well  as  In  the  Justice's 
court  the  sum  sued  for.  The  only  question 
to  be  determined  in  the  case  Is  whether  there 
Is  any  evidence  reasonably  tending  to  show 
that  the  animal  was  injured  by  appellant's 
locomotive  or  train. 

While  the  undisputed  evidence  shows  that 
the  mule  was  Injured  in  some  way,  by  hav- 
ing one  of  Its  hind  feet  nearly  cut  off  above 
the  hoof,  so  as  to  render  It  valueless,  a  care- 
ful consideration  of  the  records  falls  to  dis- 
close any  evidence  reasonably  tending  to 
show  that  the  injury  to  the  animal  was  in- 
flicted by  the  defendant  as  alleged.  A  mer« 
possibility  that  it  might  have  been  Inflicted 
by  defendant  In  that  manner  is  all  the  evi- 
dence tends  to  show.  This  is  not  enough  to 
fix  the  liability  of  the  defendant  for  the  In- 
Jury  to  the  mule;  for,  to  authorize  a  recov- 
ery. It  devolves  upon  plaintiff  to  prove  by  a 
preponderance  of  evidence  that  the  injury 
to  the  mule  resulted  from  an  actual  contact 
with  defendant's  engine  or  train.  O.,  C.  ft  8. 
F.  Ry.  Co.  V.  RItter,  4  Willson,  Civ.  Cas.  Ot 
App.  ^  148,  16  8.  W.  909;  Railway  v.  Mit- 
chell, 4  Willson,  Civ.  Cas.  Ot.  App.  S  261,  IT 
8.  W.  1079. 

As  plaintiff's  own  evidence  falls  to  show 
any  cause  of  action  against  the  defendant, 
the  Judgment  of  the  county  court  Is  re- 
versed, and  Judgment  here  rendered  In  fa- 
vor of  appellant 
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PARKS  et  al.  r.  WORTHINOTON. 

(Court  of  Civil  Appeals  of  Texas.     Jane  22, 

1907.     Rehearing  Denied  Oct  19,  1907.) 

L  Quimno  Titlx  —  E^tidsroe  —  Bitobtb  to 
Rbcokd  Deed — ^Admibsibiutt. 

In  a  suit  to  recover  land  deeded  to  plaintiff 
by  her  hasband  March  9th,  and  afterwards  por- 
chaaed  by  defendant  at  judicial  sale,  and  also 
claimed  by  her  under  a  deed  from  plaintifiTs 
husband  dated  March  Slst,  plaintiff  could  show 
her  efforts  to  have  her  deed  recorded,  and  that 
It  was  not  recorded  before  April  11th,  because 
of  a  mistake  in  not  sending  the  recording  fee 
to  the  proper' officer. 

2.  APPKAXr— HAB1II.XS8   Ebbob. 

In  an  action  to  recover  latad,  any  error  in 
permitting  plaintiff  to  show  her  etforu  to  record 
her  deed  promptly  and  excuse  for  the  delay  was 
harmless,  where  defendants  Icnew  of  the  deed 
before  taking  action  to  procure  title. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
TOl.  8,  Appeal  and  Error,  |S  415S-4155.] 

8.  QniETiNa  Tnxx  —  Evidence  —  Ionobanoe 

or    iNCimBBANOE. 

In  an  action  to  recover  land  deeded  to  plain- 
tiff by  her  husband,  wherein  it  was  alleged  de- 
fendants and  the  husband  conspired  to  defraud 
her,  she  could  show  that  she  did  not  know  of 
the  deed  of  trust  under  which  one  of  defendants 

Sarcliased.  and  which  her  husband  gave  before 
eeding  the  property  to  her,  since,  the  action 
being  equitable,  it  was  necessary  that  plaintiff 
show  why  she  had  not  prevented  a  sale  of  the 
land  by  paying  off  the  indebtedness. 

4.  FvAVDxnxriT      Corvetances  —  Husband 

AND   Wife— CONSIDEBATION. 

A  husband's  conveyance  to  his  wife,  in  con- 
sideration of  love  and  affection,  vested  the  legal 
title  in  her,  subject  to  prior  incumbrances  and 
to  existing  debts,  if  he  was  insolvent 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  24,  Fraudulent  Conveyances,  g  554.] 

5.  Attachment— Sale— Effect  on  One  Not 
Made  Pabtt. 

Where,  when  a  creditor  attached  land,  he 
and  the  purchaser  at  a  subsequent  sale  under 
Judgment  for  the  creditor  knew  the  land  had 
been  conveyed  to  the  debtor's  wife,  she  not 
having  been  made  a  party,  her  right  to  recover 
the  land  is  unaffected  by  the  sale. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  5,  AtUchment  i  654.] 
8.  Vendob  and  Pubchabeb— Bona  Fide  Pub- 

OHABEB. 

A  grantee  acquires  no  interest  as  against  a 
prior  unrecorded  deed  of  which  he  has  notice. 
[Ejd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  H  474,  475.] 

7.   MOBTOAOES— SAI.B— RIOHTS    OF    ElQITITABU 
OWNEB. 

A  sale  of  land  to  defendant  under  a  deed 
of  trust  will  not  prevent  plaintiff  from  recover- 
ing it  upon  paying  the  mortgage  indebtedness 
and  offering  to  do  equity,  where  the  deed  of 
trust  was  given  by  her  husband,  before  his  con- 
veyance to  her,  and  where  defendant  knew  of 
plaintitTs  deed  when  purchasing;  plaintiff  not 
knowing  of  the  deed  of  trust  nor  the  sale  there- 
under. 

SEd.  Note. — For  cases  In  point,  tee  Gent.  Dig. 
.  35,  Mortgages,  {  1730.] 

&  hd8band    and    wifx  —  aoquibitioii    of 

Pbopxbtt— Pbesumftion. 

In  the  absence  of  proof  that  money  used 
by  a  married  woman  in  purchasing  land  at  a 
mortgage  sale  was  her  separate  property,  it 
mnst  be  presumed  it  was  acquired  with  com- 
mnnity  funds. 

(EU.  Note.— For  caoes  in  point,  see  Gent  Dig. 
Tol  26,  Husband  and  Wife,  {  899.] 


9.  Quieting  Title— Right  to  Reusf. 

Where  plaintitTs  husband  deeded  her  land, 
and,  immediately  after  his  letter  mentioning  the 
convevance  had  time  to  reach  defendant's  wife, 
defendant  telegraphed  plaintifTa  husband  not  to 
sign  any  papers  and  attached  the  land  on  a 
claim  against  him,  and  it  was  sold  on  judgment 
to  defendant,  and  a  few  weeks  later  plaintiff's 
husband  deeded  the  land  to  defendant,  end  the 
land  was  sold  nnder  a  deed  of  trust  to  defend- 
ant's husband  without  notice  to  plaintiff,  and 
the  price  paid  by  defendant  was  inadequate, 
plaintiff  IS  entitled  to  recover;  she  having  been 
diligent  in  protecting  her  rights  and  offering  to 
do  equity. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  41,  Qnieting  Title,  |  3.] 

Appeal  from  District  Court,  Dallas  Comi- 
ty; TboB.  F.  Nash,  Judge. 

Suit  to  recover  land  by  Minnie  D.  Wortii- 
ington  against  Sallie  L,  Parks  and  another. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

See  87  S.  W.  720. 

Marcus  M.  Parks,  for  appellants.  Hugh 
W.  Peck,  for  appellee. 

RAINEY,  Q  J.  Minnie  D.  Worthlngton, 
a  married  woman,  brouglit  this  suit  against 
Sallie  L.  Parks  and  B.  R.  Parks,  her  hus- 
band, to  recover  a  lot  of  land  in  the  city 
of  Dallas,  Tex.;  plainUff  alleging  that  her 
husband  had  refused  and  failed  to  Join  her 
In  the  suit,  and  that  the  defeudauts  and  her 
husband,  W.  M.  Worthlngton,  had  conspired 
and  colluded  to  defraud  her  out  of  the  land, 
setting  out  the  grounds  of  fraud,  and  tend- 
ering by  her  plea  what  amount  was  doe  them 
on  their  Indebtedness,  etc.  Defendants  plead- 
ed general  and  special  demurrers,  general 
dental,  and  specially  that  said  land  was  the 
separate  of  Sallie  L.  Parks;  that  the  deed 
from  W.  M.  Worthlngton  to  Minnie  D.  Worth- 
lngton made  March  9,  1903,  under  •which 
plaintiff  claims,  is  wholly  without  considera- 
tion, other  than  love  and  affection,  and  at 
the  time  of  execution  W.  M.  Worthlngton  was 
Insolvent,  and  W.  M.  and  M.  D.  Worthlngton 
were  nonresidents  of  this  state;  that  W.  M. 
Worthlngton  owed  B.  R.  Parks  $108,*  for 
which  suit  was  Instituted,  an  attachment  Is- 
sued and  levied  on  said  land,  and  said  land 
sold  to  Sallie  U  Parks;  that  said  W.  M. 
Worthlngton  was  Indebted  to  Mrs.  Mattle 
Carutb  in  the  sum  of  $400,  evidenced  by 
note,  and  to  secure  which  W.  M.  Worthlng- 
ton had  given  a  deed  of  trust  to  said  land ; 
that  said  deed  of  trust  bad  been  foreclosed 
by  said  B.  R.  Parks  as  trustee  by  selling 
the  same  as  directed  by  tlie  terms  of  said 
trust  deed  and  same  bid  in  by  Sallie  L. 
Parks  and  deed  executed  to  her,  and  Sallie 
L.  Parks  is  an  Innocent  purchaser,  having  no 
notice  of  Minnie  D.  Worthlngton's  claim  to 
said  land;  that  on  Marcli  31,  1903,  In  con- 
sideration of  $50,  W.  M.  Worthlngton  con- 
veyed said  land  to  Sallie  Ll  Parks,  and  the 
same  was  filed  for  record  same  day.  A  trial 
resulted  In  a  verdict  and  Judgment  In  favor 
of  plaintiff  for  the  land  and  that  she  pay  the 
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smn  of  9702.68,  amount  of  Indebtedness  due 
defendants.    Defendants  appeal. 

The  evidence  sbowfl  that  B.  R.  Parks  and 
Sallie  Ij.  Parks  are  husband  and  wife,  and 
W.  M.  Worthington  Is  Mrs.  Parks'  brother. 
On  December  19,  1902,  W.  M.  Worthington, 
the  then  owner  of  said  land,  was  Indebted 
to  Mrs.  Carutb  In  the  sum  of  f400,  evidenced 
by  note,  which  note  was  of  even  date  with 
said  trust  deed  and  payable  on  or  before 
three  years  after  date,  with  8  per  cent,  in- 
terest payable  annually.  On  said  day  he 
executed  a  deed  of  trust  to  B.  R.  Parke  to 
said  land  to  secure  said  note;  said  trust  deed 
containing  the  usual  stipulations  and  pro- 
visions, and,  among  them,  the  following: 
"The  deed  or  deeds,  which  shall  be  given 
by  the  said  trustee  *  *  *  to  the  pur- 
chaser or  purchasers,  at  such  sale,  shall  t>e 
prima  facie  evidence  of  the  truth  of  all  the 
recitals  therein  as  to  defaults  in  the  pay- 
ment of  said  note  or  either  of  them,  or  in- 
terest due  thereon,  the  request  to  the  trus- 
tee to  sell,  the  advertisement  of  such  sale, 
the  facts,  if  any,  authorizing  a  substitute 
to  act  in  the  premises,  and  of  everything 
necessary  to  the  validity  of  such  sale."  Said 
deed  of  trust  was  filed  for  record  in  Dallas 
county  December  26,  1902,  and  duly  recorded 
January  10,  1903.  On  March  9,  1903,  while' 
In  the  state  of  California,  W.  M.  Worthing- 
ton, in  consideration  of  love  and  affection, 
as  well  as  for  the  better  maintenance,  pro- 
tection, livelihood,  and  support  of  Minnie  D. 
Worthington,  deeded  to  l^er  the  land  in  con- 
troversy. On  the  same  day,  W.  M.  Worthing- 
ton wrote  to  Sallie  L.  Parks,  stating  that  he 
and  wife  had  agreed  to  separate,  and  that  he 
bad  deeded  to  his  wife  the  land  in  suit,  which 
letter  was  dul^  maUed.  It  takes  letters 
about  five  days  to  come  to  Dallas  from  Los 
Angeles,  Cal.,  where  they  were.  On  March 
14,  1903,  B.  R.  Parks  telegraphed  to  W.  M. 
Worthington,  "Sign  no  papers,"  which  was 
duly  received.  On  same  day,  B.  R.  Parks  in- 
stituted suit  in  the  Justice  court  of  Dallas 
county  against  W.  M.  Worthington  on  a 
claim  for  $108  and  attached  the  land.  A 
Judgment  was  recovered  for  the  amount  of 
said  claim  and  fixing  a  lien  on  said  land,  and 
on  June  2,  1903,  in  pursuance  of  a  levy,  said 
land  was  sold  by  the  constable  of  precinct 
No.  1  of  Dallas  county  to  pay  said  debt,  and 
deed  made  to  Sallie  Ik  Parks.  On  March 
81,  1903,  W.  M.  Worthington,  having  return- 
ed to  Dallas,  executed  to  Sallie  h.  Parke  a 
warranty  deed  to  said  land  for  a  recited  con- 
sideration of  $50.  When  the  annual  Interest 
on  the  $400  note  fell  due  in  December,  1903, 
default  In  its  payment  was  made,  and  Mrs. 
Carutb  requested  B.  R.  Parks,  trustee,  to  sell 
said  land,  which  he  proceeded  to  do  by  the 
mode  prescribed  by  statute,  and  on  February 
2,  1904,  the  same  was  sold  to  Sallie  h.  Parks 
for  the  sum  of  $482,  and  deed  duly  made  to 
her  by  said  trustee.  The  said  sum  of  $432 
was  received  by  Mrs.  Carutb  and  duly  cred- 
ited on  said  note.    Minnie  D.  Worthington 


did  not  have  actual  notice  of  the  execution  of 
the  deed  of  trust  until  after  the  sale  of  the 
land  thereunder,  nor  did  she  know  of  the 
Justice's  Judgment  and  sale  of  the  land  there- 
under until  afterwards,  nor  of  the  execu- 
tion of  the  deed  by  W.  M.  Worthington  to 
Sallie  Ij.  Parks  until  after  its  execution. 
Soon  after  the  execution  of  the  deed  to  her 
on  March  9,  1903,  she  Immediately  forward- 
ed it  to  the  city  clerk  of  Dallas  county  for 
record,  who  turned  it  over  to  the  county  clerk 
of  Dallas  county,  but,  there  being  no  record- 
ing fee  with  it,  he  wrote  to  her  for  the  fee, 
which  being  sent  him  the  deed  was  filed  for 
record  April  11,  1903.  We  conclude  that 
Sallie  lu  and  B.  R.  Parks  had  notice  of  the 
making  of  the  deed  to  Minnie  D.  Worthing- 
ton by  W.  M.  Worthington  on  March  9, 
1903,  before  B.  R.  Parks  sued  out  the  attach- 
ment in  the  Justice  court;  also,  that  B.  R. 
Paiks,  Sallie  L.  Parks,  and  W.  M.  Worthing- 
ton colluded  and  conspired  to  defraud  Min- 
nie D.  Worthington  out  of  said  land  by  pur- 
eulng  the  course  they  did. 

The  appellants  complain  of  the  action  of 
the  court  in  overruling  special  exceptions  to 
plalntifTs  petition,  in  which  it  is  alleged: 
"That  as  soon  as  said  deed  was  executed 
and  delivered  to  plaintiff,  plaintiff  Inuuedl- 
ately  forwarded  said  deed  for  record  to 
the  clerk  of  Dallas  county,  Tex.,  the  proper 
custodian  of  the  deed  records  of  said  coim- 
ty  and  state,  for  filing  and  recording  same. 
Plaintiff  shows  that  the  county  clerk  did 
receive  said  deed  at  Dallas,  Tex.,  promptly 
and  in  the  due  course  of  mail.  Plaintifl 
shows  that  she  is  unused  to  business  mat- 
ters, and  that  she  did  not  know  that  she 
liad  to  pay  a  fee,  nor  did  she  know  the 
amount  of  the  fee  to  be  paid  for  recording 
instruments,  and  did  not  luiow  of  the  neces- 
sity of  paying  said  fee  until  she  received  a 
letter  from  the  said  county  clerk  notifying 
her  that  she  would  have  to  pay  a  fee  of 
$2  before  her  deed  could  be  recorded,  where- 
upon on  the  18th  day  of  Marcli,  A.  D.  1903. 
plaintiff  telegraphed  to  the  county  clerk  in- 
tending to  transmit  to  him  the  sum  of  $2 
by  telegraph,  but  by  mistake  was  not  de- 
livered to  the  county  clerk,  but  was  de- 
livered to  the  city  recorder  of  the  city  of 
Dallas,  who  did  not  turn  over  to  the  county 
clerk  the  said  sum  of  $2  for  some  weeks 
thereafter,  and  after  some  correspondence 
t>etween  plaintiff  and  the  county  clerk,  and 
plaintiff's  deed  was  not  recorded  until  the 
11th  day  of  April,  1903."  These  allegations 
show  the  effort  of  plaintiff  to  have  her  deed 
recorded.  The  allegations  show  the  deed  was 
not  recorded  sooner  by  reason  of  a  mistake 
in  not  sending  the  recording  fee  to  the  prop- 
er party  which  is  excusable  under  the  cir- 
cumstances, and  the  court  did  not  err  in 
overruling  the  exception.  Even  If  error,  it 
was  harmless,  as  the  evidence  shows  that 
Sallie  L.  and  B.  R.  Parks  Iiad  notice  of  the 
execution  of  the  deed  before  any  action  was 
taken  by  them  to  get  the  title  to  the  land. 
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The  court  did  not  err  tn  OTerrullng  de- 
fendants' demurrer  to  that  portion  of  the  pe- 
tition wherein  plaintiff  alleged  that  she  bad 
DO  knowledge  of  the  trust  deed  executed  by 
W.  M.  Worthlngton  to  B.  H.  Parks,  nor  of  the 
attempt  to  sell  thereunder,  nor  of  the  time 
and  place  of  the  sale  therein.  This  was  an 
equitable  action,  and  it  was  necessary  to  al- 
lege and  show  reasons  why  she  had  not  pre- 
vented the  sale  of  the  land  by  paying  off  the 
Indebtedness,  for  which  the  deed  of  trust  wag 
executed  to  secure.  On  March  9,  1903,  when 
W.  M.  Worthington  conveyed  the  land  to 
Minnie  D.  Worthington,  in  consideration  of 
love  and  affection,  she  then  and  there  be- 
came the  legal  owner  and  bolder  of  the  legal 
title  to  said  land,  subject,  of  course,  to  prior 
incumbrances,  and  to  all  existing  debts  of 
W.  M.  Worthington,  If  he  was  insolvent  B. 
R.  Parks  had  the  right  to  subject  the  land  to 
his  claim  of  9108,  but  to  subject  the  land  to 
said  claim  it  was  necessary  to  make  plaintiff 
a  party  to  the  action,  that  she  might  have  the 
opportunity  of  protecting  her  Interest  in  the 
land.  The  evidence  is  sufficient  to  warrant 
the  conclusion  that  before  the  suit  was  in- 
stituted In  the  justice  court  on  the  $108,  and 
the  writ  of  attachment  levied,  both  Sallie  L. 
and  B.  R.  Pariu  had  notice  tha1>  the  land  had 
been  conveyed  to  plaintiff.  Therefore  the  sale 
under  said  judgment  by  the  Justice  of  the 
peace,  plaintiff  not  being  a  party,  does  not 
affect  her  right  to  redeem.  Nor  does  the  ex- 
ecution  of  the  deed  to  Sallie  !>.  Parks  by  W. 
M.  Worthington  In  consideration  of  $50  de- 
feat plaintiff's  right  to  the  land;  Sallie  L. 
Parks  having  notice  of  plaintiffs  right  to  the 
land,  although  plaintiff's  deed  was  not  re- 
corded at  the  time.  Under  the  circumstances, 
the  sale  under  the  deed  of  trust  should  not 
preclude  a  recovery  by  plaintiff  upon  her  pay- 
ing the  indebtedness  Incurred  by  said  deed 
of  trust  She  was  a  resident  of  California, 
knew  nothing  of  the  existence  of  said  deed  of 
trust  no  notice  was  given  her  personally  of 
the  time  and  place  of  sale,  and  she  is  entitled 
to  equitable  relief  upon  her  offering  to  do 
equity,  which  she  has  done. 

It  is  alleged  that  the  land  by  reason  of  said 
purchase  by  Sallie  L.  Parks  became  her  sep- 
arate property.  There  was  no  proof  that 
when  she  purchased  the  money  paid  was  out 
of  her  s^arate  funds.  The  law  presumes 
all  property   acquired  during  covertura  Is 


community  property,  whether  deeded  to  the 
husband  or  to  the  wife.  There  being  no  proof 
that  the  land  was  acquired  by  Sallie  L.  Parks 
with  her  separate  property,  we  must  indulge 
the  presumption  that  it  was  acquired  with 
the  community  funds  of  B.  R.  Parks  and 
Sallie  L.  Parks,  and  such  community  prop- 
erty is  affected  by  the  action  of  B.  R. 
Parks  and  cliargeable  with  such  notice  as  he 
received. 

The  plaintiff  charges  a  conspiracy  between 
B.  R.  Parks,  Sallie  IJ.  Parka,  and  W.  M. 
Worthington  to  defraud  her  out  of  the  land, 
and  the  jury  have  so  fotmd,  and  we  think 
correctly.  Immediately  after  sufficient  time 
had  elapsed,  five  days,  from  the  making  of 
the  deed  in  Oalifomia,  March  9,  1903,  for  a 
letter  to  reach  Dallas,  Tex.,  on  March  14 
1903,  B.  R.  Parks  telegraphed  W.  M.  Worth- 
Ington  to  "sign  no  papers."  On  that  day  he 
instituted  the  attachment  proceedings  on  hli 
$108  claim.  On  March  31,  1903,  W.  M. 
Worthington  deeded  the  land  to  Sallie  L. 
Parks,  and  the  land  was  advertised  for  sale 
under  the  trust  deed  as  soon  as  it  could  be 
done  upon  default  In  the  payment  of  the  first 
histallment  of  interest  that  became  due  in 
Dec^nber,  1903,  and  the  land  sold  on  Fel>- 
ruary  2,  1904.  The  facts  show  on  defendants' 
part  such  an  utter  disregard  of  Minnie  D. 
Worthington's  rights  to  the  land  that  they 
should  not  be  allowed  to  reap  the  fruits  of 
their  conduct  Suit  was  instituted  by  Minnie 
D.  Worthington  in  June,  1903,  upon  learning 
of  the  sale  under  the  justice  court  judgment 
and  the  conveyance  to  Sallie  L.  Parks  by  W. 
M.  Worthington,  not  knowing  of  the  existence 
of  the  trust  deed,  and  when  she  learned  of  the 
sale  under  said  trust  deed  she  amended  her 
petition,  setting  up  the  various  grounds  of 
fraud  and  offering  to  pay  the  claims  against 
the  land,  and  judgment  was  rendered  that 
she  pay  the  sum  of  $702,  the  sum  due.  The 
land  was  worth  $2,600,  and  the  price  paid 
was  Inadequate,  and  in  equity  the  relief 
awarded  was  correct.  Plaintiff  was  diligent 
in  her  efforts  to  protect  her  rights,  and  It 
would  t>e  inequitable  to  deprive  her  of  the 
land. 

AH  errors  assigned  have  been  considered, 
but  we  are  of  the  opinion  there  Is  no  revers- 
ible error  pointed  out  in  any  of  them,  and  the 
judgment  is  affirmed. 
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SCXXTT  C»UNTY  MILLING  CO.  ▼.  ST. 

liODIS,  I.  M.  &  S.  R.  CO. 

(St  Lonia  Court  of  Appeals.    HiMourl.    April 

80,  1907.    Rehearing  Denied  Not.  6,  1907.) 

1.  CaSBIKBS  —  GONNEOTINO      LiHES— DESTBUO* 

TioN  OF  Fbeioht  Without  Neolioence. 
Rev.  St  1899.  f  5222  [Ann.  St  1906,  p. 
2718],  providing  that  when  property  is  received 
bf  a  carrier  for  transportation,  or  when  a  car- 
rier issues  a  bill  of  lading,  it  shall  be  liable  for 
loss  of  the  property  caused  by  its  negligence  or 
that  of  anotner  carrier  to  which  the  property  is 
delivered  or  over,  whose  line  it  may  pass,  has 
no  application  to  a  case  where  property  while 
in  the  possession  of 'a  connecting  carrier  is  de- 
stroyed by  file,  withoat  negligence  of  either 
carrier. 

2.  Same— Contract  fob  Thbodqh  Cabbiaoe. 

A  bill  of  lading  issued  by  the  initial  carrier, 
which  collects  the  charges  for  the  entire  dis- 
tance, reciting  neither  the  point  where  the 
freight  is  received  nor  its  destination,  nor  that 
such  carrier  agrees  to  carry  only  to  the  end  of 
its  own  line,  and  which,  while  attempting  to  re- 
strict its  liability  by  providing  that  it  shall  be 
liable  only  for  losses  occurring  while  the  prop- 
erty is  in  its  actual  custody  and  on  its  road,  pro- 
vides that  its  responsibility  as  a  carrier  termi- 
nates on  arrival  of  the  goods  at  the  place  of  de- 
livery, and  which  states  that  the  property  is  con- 
signed to  the  shipper  with  a  direction  to  notify 
H.  at  Y.,  the  point  of  destination,  is  a  con- 
tract for  through  carriage,  making  the  initial 
carrier  liable  for  loss  of  the  property  by  fire, 
while  in  the  possession  of  the  connecting  carrier, 
in  the  absence  of  a  valid  provision  to  the  con- 
trary. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  SS  7G0,  762,  781.] 

8.  Same— ExEUFTioNS  from  Liabilitt— Con- 
tracts. 

Provision  in  a  bill  of  lading  excepting  the 
carrier  from  loss  of  the  property  by  fire  is  valid 
only  in  ca^se  a  reduced  rate  or  other  considera- 
tion is  allowed  the  shipper  therefor. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  i  643.] 

4.  Same. 

Provision  in  a  bill  of  lading  that  the  car- 
rier's liability  as  such  terminates  on  arrival  of 
the  property  at  the  place  of  delivery,  without 
which  such  liability  continues  till  there  has  been 
reasonable  time  for  removal  of  the  property,  re- 
quires a  consideration  to  make  it  valid. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  f§  608,  609,  C43.] 

6.  Same  —  Reasonable  Time  fob  Remotino 

Freioht. 

Where  a  car  was  not  set  out  for  removal  of 
the  freight  till  6  o'clock  in  the'  evening  of  a 
winter  day,  and  it  was  destroyed  by  fire  eight 
hours  later,  it  cannot  be  said  the  consignee  had 
bad  reasonable  time  for  removal  of  the  prop- 
erty, so  as  to  relieve  the  carrier  of  liability  for 
its  destruction. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  {{  UOS,  609,  611.] 

6.  Same— Notice  of  Arrival  of  Fbeioht. 

Where  freight  does  not  arrive  at  its  desti- 
nation on  time,  for  this  reafion,  as  well  as  be- 
cause the  bill  of  lading  provides  for  notice,  no- 
tice  of  its  being  ready  for  delivery  is  necessary 
to  relieve  the  carrier  of  liability  for  its  destruc- 
tion by  fire,  though  there  has  been  a  reasonable 
time  for  its  removal  after  it  was  ready  therefor. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  0,  Carriers,  i  317.] 

7.  Tbial  —  Pebemptobt   Instbtiotion  —  Con- 
rLiCTiNO  Evidence. 

A  peremptory  instruction  that  plaintiff's 
failure  to  give  a  notice  of  a  claim  of  damages. 


within  a  certain  time  after  it  was  informed  of  a 
certain  matter,  precluded  recovery,  is  properly 
refused ;  tlie  evidence  being  conflicting  as  to 
whether  it  was  informed  of  such  matter. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
to).  46,  Trial,  i  342.] 

8.  Cabriebs  —  Lobs  of  FKXiaHT  —  Notiok  or 
Claim. 

Though  a  bill  of  lading  provides  tiiat  claia 
for  damages  must  be  reported  bv  the  consigneo 
to  the  delivering  line  within  36  hours  after  the 
consignee  has  been  notified  of  the  arrival  of  the 
freight  otherwise  there  shall  be  no  liability,  fail- 
ure to  give  the  notice  does  not  prevent  recovery, 
where  the  agent  of  the  delivering  company  im- 
mediately knew  about  the  destruction  of  tli» 
property  while  in  its  possession,  and  notice 
would  naTe  done  no  good. 

Appeal  from  Circuit  Court,  Iflssissippi 
County;   Henry  C.  Riley,  Judg;e. 

Action  by  tlie  Scott  County  Milling  Com- 
pany against  the  St  Louis,  Iron  Mountain 
&  Southern  Railroad  Company.  Judgment 
for  plaintiff.    Defendant  appeals.     Affirmed. 

Jas.  F.  Green,  for  appellant  W.  C.  Ru»- 
sell,  for  respondent. 

OOODE,  3.  This  action  was  brought  t» 
recover  the  value  of  a  car  load  of  flour 
shipped  by  the  respondent,  or  its  predeces- 
sor, the  Bowman-Mathews  Milling  Company, 
from  SIkestOD,  Mo.,  to  Yazoo  City,  Miss.,  and 
destroyed  by  fire  at  the  latter  point  while  still 
in  the  custody  of  the  appellant  as  a  common 
carrier,  it  is  alleged.  Respondent  the  Scott 
County  Hilling  Company,  a  corporation,  was 
formed  Mny  20,  1904,  by  the  consolida- 
tion of  two  othef  milling  companies,  the 
Greer-Ebert  and  the  Bowman-Mathews. 
Tbe  flour  was  delivered  to  the  appellant  by 
the  Bowman-Mathews  Milling  Company  on 
January  12,  1904,  for  transportation  to  Ya- 
Koo  City,  consigned  to  tbe  order  of  the 
shipper,  with  a  direction  to  appellant  to 
notify  tbe  W.  R.  Hyatt  Company,  at  Yazoo. 
A  draft  was  drawn  by  tbe  sblppiog  company 
on  the  company  to  be  notified,  attached  to  the 
bill  of  lading  and  sent  for  collection  to  a 
bank  at  Yazoo.  On  payment  of  the  draft 
tbe  Hyatt  Company  would  become  entitled 
to  tbe  flour.  Tbe  bill  of  lading  was  Issued 
by  appellant  to  tbe  Bowman-Matbews  Mill- 
ing Company  ami  will  be  copied,  omitting 
portions  not  material  to   tbis  controversy: 

"Tbe  Missouri  Pacific  Railway  Company 
Leased,  Operated  and  Indepen- 
dent lines. 


Division  of 


Railway, 


"Jan.   12,   1904. 
"Received    from    Bowman-Mathews    Mill- 
ing Co.,  the  following  property,  In  apparent 
good  order,   marked  and   numbered  as  per 

margin,   to  be  transported  from  to 

and  delivered  to  the  consignee,  or  a 


connecting  common  carrier.  The  property 
aforesaid  may  pass  tbrough  tbe  custody  of 
several  carriers  before  reaching  its  destina* 
tlon,  and  It  is  understood  as  a  part  of  the 
consideration,  for  which  tbe  said  property 
is  received,   that  tbe  exceptions  from  Ila- 
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blUty  made  bj  sucli  carrlera  reepectlvely 
■hall  operate  In  tbe  carriage  by  them  re- 
spectively of  such  property,  as  tUoogh  here- 
in Inserted  at  length;  and  especially  that 
neither  of  said  carriers,  or  elth«  or  any  of 
them,  or  this  company,  shall  be  liable  for 
losses,  ete  •  •  •  And  It  Is  further  es- 
-peclally  nnderstood,  that  for  all  loss  or  dam- 
age occurring  In  tbe  transit  of  said  property, 
the  legal  remedy  shall  be  against  the  particu- 
lar carrier  only  in  whose  custody  the  said 
property  may  actually  be  at  the  time  of  the 
happening  thereof — it  being  understood  that 
the  Missouri  Pacific  Ballway  Company,  Leas- 
ed, Operated  and  Independent  Lines,  In  re- 
ceiving the  said  property  to  be  forwarded  as 
aforesaid,  assumes  no  other  responsibility 
for  its  safety  or  safe  carriage  than  may  be 
Incurred  on  its  own  road.  •  ♦  •  Claims 
for  damages  must  be  reported  by  consignee 
in  writing  to  the  delivering  line  within  thir- 
ty-six hours  after  the  consignee  has  been  no- 
tified of  the  arrival  of  the  freight  at  the 
place  of  delivery.  If  such  notice  is  not 
then  given,  neither  this  company,  nor  any 
of  the  connecting  or  Intermediate  carriers 
shall  be  liable.  U  the  event  of  the  loss  of 
property  under  the  provisions  of  this  agree- 
ment, the  value,  or  cost  of  the  same  at  the 
point  of  shipment  shall  govern  the  settle- 
ment 

"Notice.  The  responsibility  of  this  com- 
pany as  a  common  carrier  terminates  upon 
arrival  of  the  property  at  station  or  place 
of  delivery.  Free  storage  will  be  given  for 
forty-eight  hours  thereafter  (exclusive  of 
Sundays  and  legal  holidays)  at  the  risk  of 
the  owner;  if  not  removed  at  the  expiration 
of  that  time  tbe  property  will,  at  the  option 
of  the  carrier,  either  be  removed  and  stored 
In  a  public  warehouse,  at  owner's  cost  and 
rlslt,  or  will  be  retained  in  the  carrier's  pos- 
session, as  warehouseman,  subject  to  ware- 
house charges.     •    ♦     • 

"Notice.  In  accepting  this  contract  the 
shipper  or  other  agent  of  the  owner  of  the 
property  carried,  expressly  accepts  and 
agrees  to  all  Its  stipulations  and  conditions. 
Consigned  to  Sh/0  Ntf  y  W.  K.  Hyatt  Co., 
at  Yazoo  City,  Miss.  Weight  and  classiflca- 
tion  subject  to  correction. 
Marlted  List  of  Articles  Weight 

>{oP  150    Brls  flawless  floar         80.000 

21359  100/2  "  "  "  10.000 

40,000 

"ES.  St  Lk  paid  In  6^  per  cwt 

"T.  B.  Dover,  Agt" 
Indorsed:   "Bowman-Matbews  Milling  Co., 
per  L.  B.  Bowman." 

Appellant's  line  ran  no  further  than  Mem- 
phis, to  which  point  it  carried  the  fiour,  and 
there  delivered  it  to  the  Mississippi  River  & 
Yazoo  Valley  Railroad  Company,  a  branch 
line  of  tbe  Illinois  Central  Railway  Com- 
pany, to  be  carried  to  destination,  which  was 
done.  The  time  consumed  in  transit  from 
Sllceston  to  Yazoo  City  waB  longer  than  usu- 


al. The  car  arrived  at  the  latter  point  at  9:10 
a.  m.  January  21,  1004,  and  was  placed  on 
what  Is  known  as  the  "house  trade,"  "before 
6  p.  m.  of  January  22,  1904,"  the  agent  of 
the  Yazoo  Company  swore.  He  also  swore 
notice  was  given  on  January  22d  to  the  W. 
R.  Hyatt  Company  that  the  car  had  arrived 
and  was  ready  for  delivery.  It  was  set  on 
the  house  track  in  order  that  it  might  l>e  un- 
loaded into  the  Hyatt  Company's  warehouse, 
but  the  railway  company's  agent  could  not 
tell  when  it  was  set  there  more  definitely 
than  as  Just  stated.  The  warehouse  was 
consumed  b.v  fire  about  2  o'clock  a.  m.  Jan- 
nary  23d;  that  is,  about  eight  hours  after 
the  latest  moment  at  which  tbe  car  may 
have  been  placed  on  the  house  track  for  un- 
loading. The  flames  spread  from  the  ware- 
house to  the  car  and  destroyed  the  fiour. 
It  should  be  stated  that  tbe  bill  of  lading 
did  not  mention  tbe  rate  to  be  charged,  nor 
was  any  rate  agreed  to  verbally;  but  the 
testimony  for  plaintiff  was  that  the  rate 
charged  was  tbe  usual  one  from  Slkeston  to 
Yazoo  City.  It  was  not  paid  in  cash,  but, 
it  seems,  by  the  settlement  of  some  outstand- 
ing account  between  the  Bowman-Matbews 
Company,  the  shipper,  and  the  defendant 
company — the  witness  said  by  "the  surren- 
der of  an  .Independent  St  Louis  expense 
bill,"  saying,  also:  "We  shipped  at  the  regu- 
lar tariff  rate."  For  the  defendant,  the  tes- 
timony was  that  no  through  rate  from  Slkes- 
ton to  Yazoo  City  was  published  by  it  This 
action  was  brought  by  respondent,  as  succes- 
sor of  tbe  Bowman-Mathews  Company,  for 
the  value  of  the  flour.  The  answer  in  addi- 
tion to  a  general  denial,  pleaded  provisos  in 
the  bill  of  lading,  as  follows:  That  neither 
appellant  nor  any  connecting  carrier  which 
might  have  the  property  In  custody  wbiie  in 
transit  should  be  liable  for  Its  loss  by  fire; 
that  the  appellant  assumed  no  responsibility 
for  the  safety  of  the  property  save  while  on 
its  own  road;  that  all  claims  for  damages 
should  be  reported  by  the  consignee  In  writ- 
ing to  the  delivering  line  within  36  hours  of 
the  arrival  of  the  freight  at  the  place  of  de- 
livery, or,  in  default  of  such  notice,  neither 
the  appellant  nor  any  other  carrier  should  be 
.liable;  that  tbe  liability  of  appellant  as  a 
common  carrier  should  terminate  at  the 
place  of  delivery,  and  thereafter  free  storage 
should  be  given  for  48  hours.  Appellant 
avers:  That  it  carried  the  property  safely 
over  Its  own  line  and  delivered  it  to  the  Il- 
linois Central  Railway  Company  to  be  fur- 
ther carried,  which  was  done,  and  said  Il- 
linois Central  Railway  Company,  or  one  of 
its  connecting  carriers,  transported  tbe  prop- 
erty to  Yazoo  City,  the  point  of  destination; 
that  It  was  not  taken  Into  possession  by  the 
consignee,  and  the  car  containing  the  prop- 
erty was,  without  fault  or  negligence  of  ap- 
pellant, or  any  other  carrier,  destroyed  by 
fire  January  23, 1904;  that  the  consignee  was 
duly  notified  of  the  time  of  the  arrival  of 
the  flour  at  Yazoo  City,  but  at  no  time  within 
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36  hours  ot  Its  arriyal  was  appellant,  or  any 
connecting  carrier,  notified  of  any  claim  for 
loss  or  damage  to  It  Tbe  replication  admit- 
ted the  contract  of  shipment  contained  in  the 
several  provisos  set  out  In  tbe  answer,  bnt 
averred  they  were  nnreasonable.  In  violation 
of  law,  without  consideration,  and  not  bind- 
ing on  the  Bowman-Mathews  Milling  Com- 
pany or  respondent  It  admitted,  further, 
that  the  consignee  never  took  possession  of 
the  flour  after  Its  arrival  at  Yazoo  City,  and 
that  It  was  destroyed  by  fire  while  In  the 
possession  of  the  final  carrier.  Every  othw 
allegation  of  the  answer  was  denied. 

At  the  conclnslon  of  the  evidence,  tbe  court 
refused  to  direct  a  verdict  for  appellant  and 
instructed  the  Jury,  In  substance,  that  the 
bill  of  lading  was  a  contract  by  appellant  to 
carry  the  flour  from  Slkeston  to  Yazoo  City ; 
appellant's  responsibility  as  a  common  carrier 
beginning  with  the  issuance  of  the  bill  of  lad- 
ing and  continuing  until  tbe  flour  arrived 
at  destination  and  the  W.  R.  Hyatt  Company 
was  notlfled  of  Its  arrival;  that  appellant 
could  not  exempt  itself  from  liability  for 
loss  of  the  flour  by  fire,  except  by  a  special 
agreement  based  on  an  adequate  considera- 
tion; that  If  the  Jury  believed  the  flour  was 
received  by  appellant  and  the  regular  tariff 
paid,  or  agreed  to  be  paid,  by  tbe  Bowman- 
Mathews  Company,  and  charged  by  appel- 
lant for  carrying  the  shipment  to  Yazoo  City, 
and  appellant  carried  tbe  flour  over  Its  own 
line  to  Memphis,  and  tbere  delivered  tbe  same 
to  another  carrier,  and  on  Its  arrival  at  Yazoo 
City  said  other  carrier  failed  to  notify  the  W. 
R.  Hyatt  Company  of  Its  arrival,  and  said 
car  was  destroyed  by  flre  while  on  the  track 
where  placed  by  tbe  Yazoo  Railroad  Com- 
pany, the  Jury  should  find  the  Issues  for  the 
respondent  and  assess  its  damages  at  such 
snm  as  tbe  flour  was  reasonably  worth  at 
Slkeston  when  shipped.  The  court  further 
instructed  the  Jury  that  1'  they  believed  the 
Yazoo  Railroad  Company  did  not  notify  the 
W.  R.  Hyatt  Company  of  the  arrival  of  the 
car  at  Yacsoo  City,  then  tbe  failure  of  tbe 
W.  R.  Hyatt  Company  to  notify  appellant  of 
damage  to  said  car  would  not  prevent  re- 
spondent from  recovering.  Appellant  request- 
ed an  instruction  advising  the  Jury  that  If 
they  found  appellant  delivered  the  car  load 
of  flour  to  a  connecting  carrier  to  be  trans- 
ported to  Yazoo  City,  which  was  done,  and 
the  car  was  placed  on  a  side  track  near  the 
warehouse  of  the  Hyatt  Company,  and  there 
destroyed  by  fire,  appellant  was  not  liable, 
and  a  verdict  must  be  returned  in  its  favor. 
Further,  that  if  the  Jury  believed  the  car  of 
flour,  after  it  had  been  placed  on  the  side 
track  near  tbe  warehouse  of  the  Hyatt  Com- 
pany, was  destroyed  by  flre,  and  that  re- 
spondent did  not  make  demand  in  writing  of 
appellant  on  account  of  the  loss  within  86 
hours  of  the  occurrence  of  the  loss,  the  ver- 
dict must  be  for  appellant  Those  two  re- 
quests were  refused.  The  Jury  returned  a 
verdict  in  respondent'!  favor  for  $985,  and. 


Judgment  having  been  entered  thereon,  ap- 
pellant after  appropriate  motions,  appealed 
to  this  court 

Respondent's  cause  Is  not  helped  by  sec- 
tion 5222  of  the  statutes  (Rev.  St  1899  [Ann. 
St  1906,  p.  2718]),  which  says  that  when- 
ever property  is  received  by  a  common  car- 
rier to  be  transferred  from  one  place  to  an- 
other, or  when  a  railroad  or  transportation . 
company  Issues  a  receipt  or  bill  of  lading  in 
this  state,  such  carrier  shall  be  liable  for 
loss  of  or  damage  to  the  property  caused  by 
Its  own  negligence,  or  that  of  any  other  car- 
rier to  which'  the  property  shall  be  delivered, 
or  over  whose  line  It  may  pass.  The  appel- 
lant company  received  the  flour  for  shipment 
and  issued  a  bill  of  lading  for  It  In  this  state, 
but  it  was  not  lost  by  the  negligence  of  de- 
fendant or  a  succeeding  carrier.  Appellant  is 
not  liable  for  the  loss  unless  it  contracted  to 
transport  the  flour  to  destination,  and  on  this 
point  respondent  Is  not  helped  by  the  decision 
In  Phoenix  Powder  Mfg.  Co.  v.  Railroad  Co., 
101  Mo.  App.  442,  74  S.  W.  492,  for  in  that 
case  the  railroad  company  conceded  the  con- 
tract was  for  through  carriage  and  relied  on 
a  term  of  the  bill  of  lading  exempting  It  from 
liability  for  a  loss  by  flre.  Tbe  question  for 
decision  was  therefore  the  validity  of  said 
exemption.  In  tbe  present  case,  the  appellant 
company  insists  it  did  not  agree  to  carry  to 
destination,  but  to  the  end  of  its  line.  The 
bill  of  lading,  or,  if  it  is  uncertain,  the  facts 
connected  with  the  Issuing  of  It  must  be 
looked  to  In  determining  this  question.  Said 
document  contains  no  definite  statement 
about  the  matter,  but  Is  ambiguous,  and,  hav- 
ing been  prepared  by  the  company's  agent 
ought  to  be  construed  most  strongly  against 
the  company  in  so  far  as  Its  meaning  is 
doubtful.  Stanard  Milling  Co.  v.  Transit  Co., 
122  Mo.  258,  26  S.  W.  704.  It  recites  neither 
the  point  where  the  flour  was  received  nor 
the  destination;  nor  does  it  say  appellant 
agreed  to  carry  only  to  Memphis,  the  end  of 
Its  own  line,  though  It  undertook  to  restrict 
appellant's  liability  as  a  common  carrier  by 
providing  that  It  should  be  liable  only  for 
losses  occurring  while  the  property  was  in  its 
actual  custody  and  on  its  own  road.  These 
provisos  are  somewhat  Inconsistent  with  this 
one:  "The  responsibility  of  this  (I.  e.,  appel- 
lant) company  as  a  common  carrier  termin- 
ates on  arrival  of  the  property  at  the  station 
or  place  of  delivery."  Tbe  latter  clause  plain- 
ly Imports  that  appellant  assumed  full  lia- 
bility to  destination;  and,  on  consideration 
of  the  entire  contract  and  the  decisions  In 
similar  cases  given  by  the  appellate  courts 
of  this  state,  we  have  no  doubt  the  contract 
was  one  for  through  carriage.  There  Is  tes- 
timony that  a  lump  charge  for  freight  over 
the  entire  distance  was  collected,  and  the  bill 
of  lading  said  the  property  was  consigned  to 
the  shipper  with  a  direction  to  notify  the  W. 
R.  Hyatt  Company  at  Yazoo  Otty.  The  bill 
of  lading  is  substantially  like  tbe  one  con- 
strued to  create  a  through  contract  In  Mar- 
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shall,  etc.,  Co.  t.  Railroad  Company,  176  Mo. 
480,  489,  76  S.  W.  638,  98  Am.  St.  Rep.  508, 
wherein,  as  In  the  present  Instance,  the  place 
of  destination  was  left  blank,  and  the  des- 
tination shown  by  an  indorsement  at  the  end 
of  the  bill.  In  the  case  cited,  the  court  said 
that,  as  the  defendant  bad  Issued  a  bill  of 
lading  for  the  com  to  a  point  beyond  its  own 
line,  it  had  agreed,  prima  facie,  to  carry  the 
com  to  destination,  not  to  the  end  of  its  road. 
The  bin  of  lading  Issued  for  the  flour  In 
question  nowhere  states  explicitly,  or  even  In- 
ferentlaliy,  that  appellant  agreed  to  carry 
only  to  its  terminus  at  Memphis.  The  word- 
ing of  the  bill,  takea  In  connection  with  the 
collection  of  freight  for  the  entire  distance, 
makes  It  plain  the  shipper  and  the  company 
both  understood  the  agreement  to  be  for  car- 
riage by  the  latter  to  destination.  When 
snch  a  contract  is  made  by  the  initial  carrier, 
■  all  intermediate  and  connecting  carriers  are 
regarded  as  its  agents  to  assist  in  transport- 
lug  the  property.  1  Hutchinson,  Carriers  (3d 
Ed.)  f  240.  Hence  we  hold  appellant's  re- 
sponsibility for  the  safe  transportation  of  the 
property  to  Yazoo  City  and  its  delivery  there, 
in  accordance  with  the  direction  contained  In 
the  bill  of  lading,  was  to  be  measured,  In 
general,  by  the  rules  of  the  common  law,  and 
appellant  is  liable  for  Its  loss,  unless  the  ex- 
ception to  the  common-law  liability  provided 
for  In  the  event  of  Its  destruction  by  fire  was 
valid.  It  was  valid  if  a  consideration  was 
allowed  the  shipper  for  the  exception;  other- 
wise it  was  invalid.  1  Hutchinson,  i  475; 
McFadden  v.  Railroad,  92  Mo.  343,  349,  4  8. 
W.  689,  1  Am.  St  Rep.  721.  There  was  tes- 
timony that  the  regular  tariff  rate  for  the 
carriage  of  freight  was  charged,  and  the  ques- 
tion of  whether  or  not  it  was  the  court  8ul>- 
mitted  to  the  Jury,  though  we  find  no  evi- 
dence that  the  rate  charged  was  a  reduced 
one.  That  any  other  consideration  for  the 
exception  wars  paid  or  allowed  the  shipping 
company  Is  not  asserted. 

But  it  Is  insisted  that,  even  it  appellant 
was  a  through  carrier,  the  contract  contained 
a  proviso  that  its  common-law  liability  as 
such  ceased  on  the  arrival  of  the  property  at 
the  station  or  place  of  delivery;  whereupon 
if  the  property  remained  In  its  custody,  it 
was  responsible  to  the  extent  of  being  bound 
to  use  ordinary  care  to  preserve  the  flour, 
and  as  there  was  no  proof  that  its  destruc- 
tion was  due  to  appellant's  negligence,  and, 
indeed,  conclusive  proof  the  other  way,  ap- 
pellant is  not  answerable  for  the  loss.  This 
defense  stands  on  the  same  footing  as  the 
previous  one.  The  legal  liability  of  a  common 
carrier,  in  the  absence  of  a  special  arrange- 
ment, does  not  terminate  with  the  arrival  of 
the  property  at  destination,  and  the  proviso 
in  qnestion  was  but  another  effort  by  appel- 
lant to  restrict  Its  liability.  It  could  not  do 
this  except  by  an  agreement  based  on  a  valid 
consideration.  A  carrier  ceases  to  be  liable 
as  snch,  and  becomes  liable  for  ordinary  care, 
not  on  the  arrival  of  the  property  at  destina- 


tion, but  after  a  reasonable  time  for  Its  re- 
moval by  the  consignee.  2  Hutchinson,  Car- 
riers (3d  Bd.)  i  714;  Bell  v.  Railroad,  8  Mo. 
App.  363.  According  to  the  testimony  for  the 
railroad  company,  this  property  was  not  set 
out  for  removal  from  the  car;  that  is,  for 
delivery  to  the  Hyatt  Company,  until  6 
o'clock  p.  m.  January  22d;  at  least  the  agent 
was  unwilling  to  swear  it  was  set  out  earlier. 
We  cannot  say  that  In  the  winter  season  the 
consignee  had  a  reasonable  time,  after  the 
car  was  placed  for  delivery,  to  remove  the 
flour  from  it  prior  to  the  hour  it  was  burned, 
even  had  the  Hyatt  Company  been  notified  It 
was  ready  for  delivery.  By  6  o'clock  in  the 
evening  it  was  dark,  and  within  eight  hours 
later  the  flour  had  been  consumed.  But  no- 
tice of  the  arrival  was  necessary,  both  be- 
cause the  bill  of  lading  so  declared,  and  be- 
cause the  flour  did  not  arrive  on  time.  The 
ofllcers  of  the  Hyatt  Company  gave  testi- 
mony tending  to  show  they  were  not  notified. 
In  the'  instructions  the  court  required  the  Ju- 
ry to  find  no  notice  had  been  given,  as  one 
prerequisite  to  a  verdict  for  plaintiff.  This 
defense  was  presented  to  the  Jury  In  a  form 
affording  appellant  no  just  cause  to  complain. 
Appellant's  counsel  contend  the  court  err- 
ed in  refusing  to  Instruct  the  Jury  that  the 
failure  of  respondent  to  give  notice  of  a 
claim  for  damages  within  86  hours  after 
the  car  was  destroyed  by  fire  precluded  a 
recovery.  The  bill  of  lading  required  notice 
to  be  given  within  86  hours  after  the  con- 
signee (i.  e.,  the  Bowman-Mathews  Co.)  had 
been  informed  of  the  arrival  of  the  freight 
at  destination.  If  we  allow  that  said  pro- 
viso would  have  been  performed  by  noti- 
fying the  Hyatt  Company,  we  are  confronted 
by  evidence  tending  to  prove  that  neither 
said  company  nor  the  consignee  was  notified 
of  the  arrival  of  the  flour — evidence  of  which 
the  refused  Instructions  took  no  account— but 
peremptorily  declared  that  if  respondent 
(Scott  Milling  Company)  did  not  make  a  de- 
mand within  36  hours,  not  of  the  arrival  of 
the  flour,  but  of  its  destruction,  the  verdict 
must  be  for  the  appellant.  Moreover,  the 
agreement  provided  for  notice  to  the  deliver- 
ing line  (the  Yazoo  Company)  of  a  claim  for 
damages;  whereas,  the  Instructions  directed 
a  verdict  for  appellant  If  the  notice  was  not 
made  in  writing  by  the  Scott  Milling  Com- 
pany to  appellant.  The  requested  Instruc- 
tions failed  to  follow  the  bill  of  lading  in 
important  particulars  and  were  properly 
refused.  But  appellant  also  requested  an 
Instruction  for  a  verdict  In  Its  favor,  which 
may  be  said  to  cover  the  failure  to  give  no- 
tice to  the  delivering  line  within  36  hours 
after  notice  to  the  consignee  of  the  arrival 
of  the  car  at  the  place  of  dellveiy.  This 
peremptory  instractlon  could  not  have  been 
granted  on  the  score  of  failure  to  give  no- 
tice In  writing  of  a  claim  for  damages,  for 
the  reason  that  the  evidence  was  contradic- 
tory as  to  whether  the  carriers  had  corn- 
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piled  on  their  part  with  the  precedent  con- 
dition of  giving  notice  to  'the  Hyatt  Com- 
pany of  the  arrival  of  the  car.  Aside  from 
these  considerations,  we  may  say  that  the 
agent  of  the  delivering  line  knew  all  abont 
the  destmctlon  of  the  flonr  immediately,  and 
It  is  difficult  to  see  how  api)ellant  could  have 
derived  any  benefit  from  a  notice  of  a  claim 
for  damages,  either  In  defense  or  preventing 
the  damages  from  being  magnified.  When 
notice  would  have  done  no  good,  failure  to 
give  It  does  not  prevent  a  recovery.  Ward 
V.  Railroad,  158  Mo.  226,  237,  68  S.  W.  28; 
Freeman  ▼.  Railroad,  118  Mo.  App.  620,  93 
8.  W.  302 ;  Hardin  ▼.  Railroad,  120  Mo.  App. 
203,  96  8.  W.  681. 

Impressed  by  the  earnestness  with  which 
the  able  counsel  for  appellant  have  Insisted, 
In  repeated  motions,  that  the  result  in  this 
case  is  erroneous,  every  member  of  the  court 
has  given  It  a  renewed  examination,  and  we 
all  feel  constrained  to  adhere  to  our  first 
conclusion:  That,  under  the  rules  of  law 
governing  common  carriers  of  freight,  no  er- 
ror was  committed  below. 

The  Judgment  Is  afi3rmed>    All  concur. 


MATHEWS  T.  STATE. 
(Supreme  Court  of  Arkansas.    Oct.  7,  1007.) 

1.  Crihihai.  Lulw— Appeai/— Rkvibw  ov  Evi- 

DKNCK. 

The  sufficiency  of  the  evidence  to  sustain  • 
conviction  cannot  be  reviewed  on  appeal,  where 
all  the  evidence  is  not  in  the  record. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  f  2038.] 

2.  Samb—Inbtbuctiows— Exceptions. 

A  general  exception  to  the  refusal  to  give 
several  instructions,  one  of  which  is  erroneous, 
will  not  be  reviewed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  |  2071.] 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty ;  Jeptha  H.  Evans,  Judge. 

Fred  Mathews  was  convicted  of  seduction, 
and  he  appeals.    Affirmed. 

June  P.  Clayton  and  Robt.  J.  White,  for  ap- 
pellant Wm.  F.  Klrby,  Atty.  Oen.,  and  Dan- 
iel Taylor,  for  the  State. 

BATTLBv  J.  Fred  Mathews  was  Indicted 
by  the  grand  Jury  of  Franklin  county,  at  the 
February  (1907)  term  of  the  circuit  court  of 
that  county  for  the  Ozark  district,  for  se- 
duction. He  pleaded  not  guilty,  was  tried  and 
convicted,  and  appealed  to  this  court. 

In  the  bill  of  exceptions  in  the  case,  af]:er 
a  statement  of  the  testimony  of  witnesses, 
It  is  said:  "This  Is  not  all  the  evidence  In- 
troduced In  the  case.  The  evidence  introduc- 
ed was  sufficient  to  support  the  verdict  of 
jury."  We  are  precluded  by  this  statement 
from  Inquiring  Into  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict  of  the  Jury ;  all 
the  evidence  adduced  at  the  trial  not  being 
before  this  court 

The  appellee,  by  Its  Attorney  General,  con- 
fesses that  the  court  erred  In  refusing  to  in- 


struct the  Jury,  at  the  request  of  appellant, 
as  follows:  "If  you  find  from  the  evidence  in 
this  case  that  the  sexual  intercourse  was  Iiad 
prior  to  any  promise  of  marriage,  if  you  find 
a  promise  of  marriage  was  ever  made,  tliett 
the  defendant  is  not  guilty,  and  you  should 
acquit"  This  request  and  16  others  for  in- 
structions were  made  by  the  appellant  and 
were  refused  by  the  cotirt  at  the  same  time, 
and  he  excepted  to  the  refusal  collectively. 
As  one  or  more  of  the  requests  and  the  instruc- 
tions thereby  asked  were  bad,  none  of  them 
can  lawfully  be  considered  on  appeal.  Young 
▼.  Stevenson,  76  Ark.  181,  86  S.  W.  1000; 
Kansas  City  Sou.  Ry.  Oo.  T.  Morris,  80  A^ 
628,  536,  98  S.  W.  363. 
Judgment  affirmed. 


BENNETTT  v.  STATHL 
(Supreme  Court  of  Arkansas.    Oct  7,  1907.)  - 

1.  iNDICnfKMT  — ISSUXS,    FbOOF,    AHD    VAM- 
ANCK. 

Where  the  name  of  a  party  is  necessary  to 
the  description  of  the  offense,  proof  of  a  differ- 
ent person  than  the  one  named  u  the  indictment 
makes  a  variance. 

[EJd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  27,  Indictment  and  Information,  {{  551. 
652.] 

2.  Sams. 

Where  the  identity  of  the  party  mentioned 
in  the  evidence  with  tlie  one  named  in  the  in- 
dictment Is  established,  or  the  inaccuracy  ia 
not  misleading,  the  variance  is  not  fataL 

[Eld.  Note.— For  cases  In  point  see  Cent  Difc 
vol.  27,  Indictment  and  Information,  ||  551t 
552.] 

8.  HomciDE — Evidence — Question  fob  Jubt. 
Where,  on  a  trial  under  an  Indictment  for 
the  murder  of  Mooney  Hiomas,  there  was  evi- 
dence that  decedent  was  so  known,  but  also  that 
he  was  known  as  Monte  Thomas,  and  that 
Monte  was  his  true  name,  and  that  he  was 
known  by  no  other,  the  question  of  identity  of 
the  person  described  In  the  Indictment  with  the 
one  mentioned  In  the  evidence  was  for  the  jury. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  i  662.] 

4.  Cbiminai.  Law— Appeal— Review— Habm- 
LE.S3  Erbob. 

Under  the  express  provisions  of  Kirbrs 
Dip.  S  2233,  where  an  offense  Involves  the  com- 
mission of  an  injury  to  the  person  and  is  de- 
scribed in  other  respects  with  snf&cient  cer- 
tainty to  identify  the  act  an  erroneous  allega- 
tion as  to  the  person  injured  is  not  material. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  f  3101.] 

5.  Same— Best   and   Secondabt   EviDEN<ae— 
Evidence  Befobk  Examining  Maoistbatb. 

On  a  trial  for  murder,  it  was  proper  to 
permit  the  state  to  prove  by  a  witness  who  rec- 
ollected the  testimony  in  the  ezaminlnf(  court 
what  it  was,  after  the  proper  foundation  had  ' 
been  laid  for  its  introduction,  notwithstanding 
the  substance  of  the  evidence  may  have  been 
taken  down  by  the  magistrate  pursuant  to  Kir- 
by's  Dig.  i  214a 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  |{  1240,  1241.] 

Appeal  from  Circuit  Court  Miller  County; 
J.  M.  Carter,  Judge. 

John  Wesley  Bennett  waa  coavlcted  of 
murder  In  the  second  degree^  and  he  ap- 
peals.   Affirmed. 
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John  Weeley  Bennett,  pro  Be.  Wm.  F. 
Klrby,  Atty.  Gen.,  and  Daniel  Taylor,  Aa>t 
Atty.  -QtSL,  tat  tb«  State. 

HILI^  O.  J.  Bennett  was  Indicted  for  the 
mnrder  of  Mooney  Thomas,  was  conricted  of 
mnrder  In  the  second  degree,  and  appealed. 

1.  There  was  testimony  tending  to  prove 
that  the  deceased  was  known  as  Mooney 
Thomas,  and,  on  the  other  hand,  there  was 
testimony  tending  to  prove  that  he  was 
known  as  Monte  Thomas,  and  that  Monte 
was  his  tme  name,  and  that  he  was  known 
by  no  other.  The  appellant  asked  the  court 
to  charge  the  Jury  as  follows:  "The  court 
Instructs  the  Jury  that  If  they  believe  be- 
yond a  reasonable  donbt  that  Monte  Thomas 
was  the  party  killed  by  Wes  Bennett,  and 
not  Mooney  Thomas,  as  alleged  In  the  In- 
dictment, that  said  allegation  Is  material, 
and  that  they  should  find  the  defendant  not 
guilty."  Where  the  name  of  a  party  Is  nec- 
essary to  the  description  of  the  offense,  proof 
of  a  different  person  than  the  one  named  In 
the  Indictment  makes  a  variance.  Formerly 
there  was  a  strict  application  of  this  rule; 
and  even  slight  variances,  if  the  names  were 
not  idem  sonans,  were  held  fatal.  But  the 
modem  rule  is  that  It  is  a  qnestlon  of  Identi- 
ty, and  where  the  Identity  of  the  party  In 
the  evidence  with  the  one  named  In  the  In- 
dictment is  established,  or  where  the  Inac- 
curacy Is  not  misleading,  the  variance  Is  not 
fatal  14  Ency.  of  Plead.  &  Prac.  286,  287. 
The  qnestlon  of  Identity  of  the  person  de- 
scribed in  the  indictment  with  the  one  men- 
tioned in  the  evidence  Is  one  of  fact,  to  be 
established  like  any  other  fact,  to  the  satis- 
faction of  the  Jury.  Commonwealth  v. 
Oonid,  IRS  Mass.  499,  83  N.  B.  656;  State  v. 
Williams,  68  Ark.  241,  87  8.  W.  792,  82  Am. 
St  Rep.  288.  Hence  the  Instmetlon  in  ques- 
tion should  not  have  been  given  without 
qualifying  it  to  fit  the  conflict  In  the  evi- 
dence as  to  whether  Monte  Thomas  was  the 
identical  person  named  in  the  indictment  as 
Mooney  Thomas,  and  known  by  that  name. 
The  instruction  Is  erroneous  in  yet  an- 
other particular:  It  Instructs  that  the  name 
of  the  party  assaulted  Is  a  material  allega- 
tion, whereas  the  Criminal  Code  expressly 
makes  such  allegations  not  material,  where 
the  oflTense  Is  otherwise  described  with  suffi- 
cient certainty  to  Identify  the  act  Section 
2233,  KIrby's  Dig.  See  construction  of  said 
section  In  State  v.  Seely,  80  Ark.  162 ;  State 
V.  Jourdnn,  32  Ark.  208;  Edmonds  v.  State, 
34  Aik.  720;  Boarman  v.  State,  66  Ark.  66, 
48  S.  W.  899. 

2.  The  state  was  permitted.  In  rebuttal,  to 
■bow  that  a  certain  witness  had  testified  dif- 
ferently In  the  examining  court  from  what 
he  testified  In  the  trial.  The  witness  by 
whom  this  was  proved  was  present  in  the 
examining  court  and  testified  from  his  recol- 
lection of  the  testimony  given.  The  defend- 
ant showed  that  the  evidence  In  the  exam- 
Ing  coort  was  taken  down  in  writing  and 

104  S.W.-69 


signed  by  the  witness  after  it  was  read  over 
to  him,  and  then  moved  the  court  to  exclude 
the  impeaching  testimony  <«  the  ground 
that  the  written  evidence  was  the  best  It 
was  entirely  proper  for  the  state  to  prove  by 
a  witness  who  recollected  the  testimony  In 
the  examining  court  what  It  was,  after  the 
proper  foundation  had  been  laid  for  the  in- 
troduction of  It  notwithstanding  the  sub- 
stange  of  the  evidence  may  have  been  taken 
down  by  the  magistrate,  pursuant  to  section 
2148.  This  subject  has  been  fully  considered 
In  Shackelford  v.  State,  33  Ark.  539,  Payne 
V.  State,  66  Ark.  545,  62  S.  W.  276,  Wllklns 
V.  State,  68  Ark.  441,  60  S.  W.  30,  Petty  t. 
State.  76  Ark.  515,  89  S.  W.  465,  and  BaUer 
V.  State  (Ark.)  103  S.  W.  882. 

The  other  assignments  of  error  In  the  mo- 
tion for  new  trial  have  been  examined,  and 
the  court  falls  to  find  any  reversible  error. 
The  Instructions  given  fairly  presented  all 
questions  of  law  which  the  defendant  was  en- 
titled to  have  presented.  While  some  of  the 
refused  Instructions  might  well  have  been 
given,  they  were  sufficiently  covered  In  those 
given  to  prevent  It  being  error  -to  have  re- 
fused any  of  them. 

Judgment  la  affirmed. 


JOHNSON  V.  STATB. 
(Supreme  Court  of  Arkansas.     Oct  7,  1907.) 

1.  Cbiuirai.  IAw  — Apfeai,— Rxoobd— Tsan- 

SCBIFT. 

Where  the  record  is  made  up  In  disregard 
of  the  rules  of  the  Supreme  Court,  the  original 
bin  of  exceptions  being  incorporated  in  the 
transcript  the  questions  raised  by  appellant  will 
not  be   considered. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  f  2&7.] 

2.  SAVK— EXCKFTIONB  TO  IHSTBUOTIONB— SUT- 
riCIBHCT. 

An  exception  to  instrnctions  in  gross  is 
not  availing,   if  any  of  them  are  correct. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  f  2025.] 

3.  Sakk— APFEAii— Waivbb  or  Objbotiors. 

The  failure  to  preserve  in  a  motion  for 
new  trial  an  exception  to  an  instruction  is  a 
waiver  of  it. 

4.  Sams  —  Tbahscbipt— Pbncil    Inteblinea- 

IIOW. 

A  pencil  interlineation,  unantbenticated  and 
nnezplained,  is  not  to  be  regarded  as  part  o( 
the  transcript 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  t  2886.] 

Appeal  from  Circuit  Court  Sebastian  Coun- 
ty;   Daniel  Hon,  Judge. 

M.  J.  Johnson  was  convicted  of  grand  lar- 
ceny, and  appeals.    Affirmed. 

Bdwln  HIner,  for  appellant  Wm.  P.  Klr- 
by, Atty.  Gen.,  and  Daniel  Taylor,  Asst.  Atty. 
Gen.,  for  the  State. 

HILL,  0.  J.  Johnson  was  Indicted  for 
grand  larceny,  charged  with  stealing  $135, 
and  was  convicted  and  sentenced  to  one  year 
In  the  penitentiary,  and  has  appealed.    Only 
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two  questions  are  raised:  First,  as  to  the 
sufficiency  of  tbe  evidence;  and,  second,  aa  to 
the  correctness  of  instruction  No.  8. 

1.  The  evidence  has  been  carefnlly  examin- 
ed, and  the  court  finds  it  sufficient  to  sustain 
the  verdict.  It  would  serve  no  useful  pur- 
pose to  review  it. 

2.  Instruction  No.  8  is  as  follows:  "Vbt 
confession  of  the  defendant,  accompanied 
with  proof  that  the  ofTense  was  committed  by 
some  one,  will  warrant  a  conviction."  A  cor- 
rect principle  is  sought  to  be  conveyed  in 
this  Instruction,  in  consonance  with  Melsen- 
helmer  v.  State,  73  Arlc  407,  84  S.  W.  4»4. 
The  Instruction  is  not  happily  phrased,  and 
may  be  subject  to  objection  as  assuming 
facts,  or  charging  upon  facts.  But  the  ques- 
tion Is  not  properly  presented.  The  record 
is  made  up  in  disregard  of  the  rules  of  the 
court,  and  the  original  bill  of  exceptions 
seems  to  be  incorporated  in  the  transcript 
The  transcript  should  have  been  rejected  by 
the  derlt  of  this  court,  but  its  condition  was 
evidently  overlooked  by  him. 

The  motion  for  new  trial  has  the  following 
assignment  of  error;  "The  court  also  erred 
.  in  giving  to  the  Jury,  on  its  own  motion.  In- 
struction No.  2" — and  thereafter,  in  dim  pen- 
cil interlineation,  appears,  "&  8."  The  ex- 
ception is  to  the  Instructions  in  g^oss,  and 
would  not  be  availing,  If  any  of  them  were 
correct  Darden  v.  State,  78  Ark.  315,  84  8. 
W.  507;  Powell  v.  State,  74  Ark.  855,  85  8. 
W.  781.  Instructions  1  and  2  are  mere  ele- 
mental statements,  and  unquestionably  cor- 
rect But  even  If  the  exception  was  good, 
the  motion  for  new  trial  has  not  preserved 
the  exception  to  instruction  No.  8,  and  the 
failure  to  do  so  is  a  waiver  of  it  This  pencil 
interlineation,  which  Is  unauthentlcated  and 
unexplained,  Is  not  to  be  regarded  as  a  part  of 
the  transcript  It  has  been  well  said:  "Such 
doubtful  lead  pencil  Interlineations  do  not 
make  a  record  for  an  appellate  court."  Oon- 
nlngham  v.  Seattle  Elec.  Ry.  C!o.,  8  Wash.  471, 
28  Pac.  745.  See,  also,  Hellbron  v.  Hetnlen, 
72  Oal.  376,  14  Paa  24;  2  Encgr.  Plead.  & 
Prac.  292. 
Judgment  affirmed. 


ORIOOS  V.  HORTON. 

(Supreme  C!ourt  of  Arkansas.     July  15,  1907. 

On  Rehearing,  Oct.  28,  1907.) 

1.  Lardlobd  and  Tkrart— Landlobd's  Lien 

—Parol  Waivsb. 

Under  Kirby's  Die.  |  6033,  providing  that. 
If  any  landlord  shall  advance  any  necessary  sup- 
plies to  his  tenant  he  shall  have  a  lien  on  the 
crop  for  tlieir  value,  which  shall  have  prefer- 
ence over  any  mortgage  or  other  conveyance  of 
the  crop  by  tne  tenant,  and  section  5034,  provid- 
ing that,  where  a  landlord  shall  indorse  on  any 
written  agreement  made  between  bis  tenant  and 
bis  tenant's  employte  his  written  consent  to  the 
terms  thereof,  then  the  lien  of  such  employes 
shall  have  precedence  over  that  of  the  land- 
lord, an  oral  waiver  of  the  landlord's  lien  for 
rent  or  supplies  is  sufficient 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  82,  Landlord  and  Tenant  !S  1036,  1037.] 


2.  ApfEAIt-REVIBW— FiRDINO  OF  OoTTsr. 

A  finding  of  a  dicult  judge  lias  the  fore* 
of  a  verdict. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  H  3955-3969.] 

Appeal  from  Circuit  Court  St  Francis 
County;  Hance  N.  Button,  Judge. 

J.  D.  Orlggs  having  attached  a  bale  of  cot- 
ton of  his  tenant  B.  L.  Horton  Interpleaded, 
claiming  the  same  as  mortgagee.  From  a 
judgment  for  Horton,  Griggs  appeals.  Af- 
firmed. 

P.  Gorman,  tor  appellant  S.  H.  Mann,  for 
appellee. 

HILL,  C.  J.  This  is  a  controversy  between 
a  landlord,  Griggs,  and  Horton,  a  mortgagee 
of  the  crop  of  a  tenant  of  Griggs.  Griggs  at- 
tached a  bale  of  cotton  of  his  tenant  and 
Horton  interpleaded,  and  the  Interplea  was 
tried  before  the  circuit  judge,  who  found  that 
Orlggs  was  estopped  from  asserting  his  land- 
lord's lien  as  against  the  mortgagee.  There 
Is  evidence  which  might  sustain  this  finding, 
if  there  could  t>e  an  oral  waiver  of  a  land- 
lord's lien  in  favor  of  a  mortgagee.  But  this 
cannot  be  done  under  the  statute.  Sections  ' 
6031,  5034,  Kirby's  Dig. ;  Tinsley  v.  Craige,  54 
Ark.  846,  16  8.  W.  897,  16  S.  W.  57a 

The  tenant  paid  $70  on  a  $90  not&  As  to 
the  $20  balance,  the  landlord  testified  that  it 
was  for  five  acres  more  of  land  and  a  second- 
tiand  wagon.  The  testimony  of  the  tenant 
and  of  the  mortgagee  was  to  the  effect  tliat 
it  was  for  the  wagon.  The  question  of  fact 
whether  the  wagon  was  a  necessary  article 
to  be  supplied  to  a  tenant  in  planting,  rais- 
ing, or  gathering  his  crop,  within  the  mean- 
ing of  section  6033  of  Kirby's  Digest  was  not 
passed  upon  by  the  court  aa  the  decision  was 
expressly  based  upon  the  ground  of  estoppel. 
Therefore  there  was  no  finding  of  fact  against 
the  appellant  on  this,  the  only  material  is- 
sue in  the  case.  Wadly  v.  Leggett,  101  S.  W. 
720.  The  mortgagee  and  the  tenant  both  tes- 
tified that  the  wagon  was  not  necessary  to 
the  tenant  in  making  his  crop;  but  the  ten- 
ant says  he  bought  the  wagon  to  use  about 
his  farm  work.  It  Is  common  knowledge  that 
a  wagon  is  ordinarily  a  necessary  article  to 
a  farmer.  Whether  It  was  sold  In  this  par- 
ticular case  for  that  purpose  is  a  question  of 
fact,  which  has  not  been  determined. 

Judgment  is  therefore  reversed  and  re- 
manded. 

On  Rehearing. 

Upon  the  consideration  of  this  case,  the 
court  construed  Tinsley  v.  Craige,  64  Ark. 
346,  15  S.  W.  807,  16  S.  W.  670,  as  applying 
to  sections  5033,  5034,  of  Kirby's  Digest  and 
disposed  of  the  case  upon  that  ground.  On 
motion  for  rehearing,  counsel  for  the  appel- 
lee has  called  attention  to  the  fact  that  the 
decision  In  Tinsley  v.  Craige  Is  limited  to  sec- 
tion 6031.  In  the  supplemental  opinion  de- 
livered In  Tinsley  v.  Craige  it  was  held  that 
there  was  no  provision  In  the  landlord  and 


Digitized  by 


Google 


Ark.) 


HARE  T.  SHAW. 


931 


tenant  act  (sections  5083,  6034)  requiring  a 
walTcr  of  the  lien  to  be  In  writing ;  whereas, 
there  Is  such  provision  in  section  6031,  relat- 
ing to  the  employer's  lien.  Having  over- 
looked this  distinction,  the  case  was  disposed 
of  upon  a  wrong  theory,  and  the  former  opin- 
ion is  withdrawn,  and  this  substituted  there- 
for, and  the  Judgment  of  reversal  is  set  aside. 
The  question  recurs  as  to  whether  there 
was  a  waiver.  The  case  was  tried  before  the 
clrcnlt  judge,  whose  finding  has  the  force  of 
the  verdict  of  a  Jury ;  and  the  Judgment  must 
be  afSrmedj  for  there  is  evidence  legally  suffi- 
cient to  sustain  his  finding.  The  evidence  of 
the  waiver  is  meager  and  unsatisfactory;  in 
fact,  so  much  so  that  some  of  the  Judges  do 
not  think  that  a  waiver  is  made  out.  But  a 
majority  have  decided  that  thtee  is  sufficient 
evidence  of  the  waiver  to  sustain  the  finding 
of  the  circuit  Judge,  and  the  Judgment  is 
therefore  affirmed. 


HARB  V.  SHAW. 

(Supreme   C!onrt  of   Arkansas.     July  8,   1907. 

Rehearing  Denied  Oct  7, 1907.) 

1.  JUOGHENT— C0LLA.TE&AX  ATTACK— AFPOIRT- 
MXNT  or   GUABOIAR. 

In  an  action  by  the  gnardian  of  an  insane 
person  for  the  benefit  of  the  wafd,  such  ward 
cannot  challenge  the  legality  of  the  guardian's 
appointment  and  the  letters  of  guardianship 
where  they  are  prima  facie  regular,  since  under 
Const.  1874,  art.  7,  8  34,  exclnsive  jurisdiction 
is  vested  in  the  probate  court  in  matters  relative 
to  insane  persons,  and  such  courts  are  superior 
courts  within  their  limited  jurisdictloDj  and  their 
judgments  in  exercising  such  jurisdiction  cannot 
be  questioned  collaterally. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  t  910.] 

2.  Affkai/— Nkcessitt  vob  Motion  fob  Nkw 
Tbiai,. 

Under  Kirby's  Dig.  {  6216,  defining  a  mo- 
tion for  a  new  trial  to  be  a  re-examinatlon  in 
the  same  court  of  an  issue  of  fact,  after  a  ver- 
dict or  decision,  and  providing  that  the  former 
verdict  or  decision  may  be  vacated  and  a  new 
trial  granted,  the  hearing  of  a  preliminary  mo- 
tion to  dismiss  the  action  because  of  the  illegal- 
ity of  plaintiff  guardian's  appointment  was  not 
such  a  trial  of  the  case  upon  its  merits  as  re- 
quired him  to  move  for  a  new  trial  before  ap- 
pealmg  from  a  judgment  dismissing  the  action. 

3.  Inbank  Persons — Actions— Pabties. 

Under  Kirby's  Dig.  «  6021,  6026,  providing 
that  an  action  of  one  adjudged  insane  must  be 
bronght  by  his  guardian,  or,  if  he  has  none,  by 
bis  next  friend,  and  that,  when  brought  by  next 
friend,  the  conrt  may  dismiss  it,  if  it  is  not  for 
the  ward's  benefit,  or  substitute  the  guardian  or 
other  person  as  next  friend,  where  a  guardian 
has  sued  on  behalf  of  his  ward,  and  another,  as 
the  ward's  next  friend,  has  sued  on  the  same 
cause  of  action,  either  the  action  by  the  next 
friend  should  be  dismissed,  or  that  bv  the  guard- 
ian, and  the  guardian  substituted  tor  the  next 
friend. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Insane  Persons,  {  164.] 

Appeal  from  Circuit  Court,  Sebastian 
County;   Styles  T.  Bo  we.  Judge. 

Action  by  Ella  Hare,  by  her  guardian,  A. 
A.  McDonald,  against  Tillman  Sbaw.  From 
a  Judgment  dismissing  the  action  on  motion 


of  defendant  and  William  L.  Euper,  plaintiff 
appeals.    Reversed  and  remanded.  ■.■ 

A.  A.  McDonald,  as  guardian  of  the  per- 
son and  estate  of  Ella  Hare,  a  person  of 
unsound  mind,  instituted  in  the  circuit  court 
of  Sebastian  county  on  behalf  of  his  said 
ward  an  action  against  Tillman  Shaw  to 
recover  possession  of  certain  tracts  or  lots 
of  real  estate  situated  in  the  city  of  Ft 
Smith,  alleged  to  be  the  property  of  said 
ward  and  wrongfully  in  the  possession  of 
said  defendant  He  also  Instituted  five  sim- 
ilar actions  against  certain  other  persons 
to  recover  from  them  other  tracts  or  lots  of 
real  estate  alleged  to  be  the  property  of 
said  Ella  Hare.  A  short  time  before  the 
commencement  of  these  actions  William  L. 
Euper,  as  next  friend  of  said  Ella  Hare  (al- 
leging that  she  was  a  person  of  unsound 
mind),  instituted  separate  actions  against 
Shaw  and  the  other  defendants  to  recover 
the  same  real  estate.  Said  Euper,  as  next 
frimd,  filed  a  motion  to  dismiss  this  action, 
and  also  filed  similar  motions  in  the  other 
actions  instituted  by  said  guardian,  on  the 
ground  that  said  guardian  had  not  been 
legally  appointed  as  such,  and  had  no  au- 
thority to  maintain  the  action  on  behalf  of 
said  Ella  Hare.  The  alleged  ground  of  at- 
tack upon  the  appointment  of  McDonald  by 
the  probate  court  is  that  the  court  made  the 
appointment  and  issued  the  letters  of  guard- 
ianship without  first  having  caused  Ella 
Hare  to  be  brought  before  the  court,  and 
without  having  first  adjudged  her  to  be  of  un- 
sound mind.  McDonald,  as  guardian,  there- 
upon filed  a  motion  in  each  of  the  actions 
instituted  by  Euper  as  next  friend  to  dismiss 
them  on  the  ground  that  ho  (McDonald)  had 
been  duly  appointed  by  the  probate  court 
of  Sebastian  county  gaardlan  of  said  Ella 
Hare,  and  ttiat  the  actions  had  been  im- 
properly brought  by  the  next  friend.  The 
attorneys  representing  McDonald  in  the  ac- 
tion instituted  by  him,  and  the  attorney  for 
Euper  in  the  action  which  be  had  Instituted, 
filed  a  written  stipolatlon,  to  the  effect  that 
the  decision  upon  the  motion  in  this  case 
should  control  the  disposition  of  the  other 
cases.  On  the  hearing  of  the  motion  the  de- 
fendant Shaw  Joined  in  the  motion  to  dis- 
miss the  case,  and  the  court  sustained  the 
motion  and  dismissed  the  action  on  the 
ground  that  McDonald  had  not  been  legally 
appointed  guardian  of  Ella  Hare,  and  that 
another  action  against  the  defendant  foi 
the  same  land  had  been  instituted  for  Ella 
Hare  by  Euper  as  next  friend.  McDonald 
thereupon  prayed  an  appeal  to  this  court 
for  bis  ward,  which  was  granted. 

Winchester  &  Martin,  for  appellant  Ira 
D.  Oglesby,  for  appellee. 

Mcculloch,  J.  (after  stating  the  facts 
as  abov^.  The  questions  presented  are 
whether,  in  an  action  instituted  by  the 
guardian  of  a  person  of  unsound  mind  in 
the  name  and  for  the  benefit  of  his  ward. 
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such  ward  can  appear  by  next  friend  and 
challenge  the  legality  of  bis  appointment  as 
guardian  and  letters  of  guardianship  where 
they  are  prima  fade  r^ular;  and,  next, 
whether  the  guardian's  appointment  and  let- 
ters in  this  case  are  legally  sufficient  to 
wittistand.  a  collateral  attack  upon  them. 

The  first  question  can  be  readily  answer- 
ed In  the  negative.  Probate  courts  are,  un- 
der the  Constitution  and  laws  of  this  states 
superior  courts  within  the  limited  Jurisdic- 
tion assigned  to  tiiem,  and  Judgments  render- 
ed in  the  exercise  of  such  Jurisdiction  cannot 
be  called  in  question  collaterally.  Borden 
V.  State,  11  Ark.  619,  44  Am.  Dec.  217; 
Montgomery  ▼.  Johnson,  SI  Ark.  74;  Adams 
▼.  Thomas,  44  Ark.  267;  Apel  v.  Kelsey,  52 
Ark.  841,  .12  8.  W.  703,  20  Am.  St.  Kep, 
183;  Alexander  r.  Hardin,  54  Ark.  480,  16 
8.  W.  284;  Blevins  r.  Case,  C6  Ark.  416,  61 
8.  W.  65;  Jackson  y.  Gorman,  70  Ark.  88, 
66  8.  W.  346.  Under  the  Constitution,  exclu- 
■ire  Jurisdiction  is  rested  in  the  courts  of 
probate  In  "matters  relative  to  the  probate 
of  wills,  the  estate  of  deceased  persons,  ex- 
ecutors, admlnistD^tors,  guardians  and  per- 
sons of  unsound  mind  and  their  estates." 
Const  1874,  art  7,  {  84.  The  records  of  the 
probate  court  relative  to  appointment  of  a 
guardian  of  the  said  Ella  Hare,  introduced 
in  evidence  In.  the  court  below  on  the  hear- 
ing of  this  motion,  show  that  In  October, 
1804,  one  Matthew  Orey  presented  to  the 
probate  court  of  Sebastian  county  his  peti- 
tion for  appointment  as  guardian  of  Ella 
Hare.  The  court  entered  a  Judgment  grant- 
ing the  prayer  of  the  petition  and  ordering 
the  Issuance  of  letters  of  guardianship,  which 
was  done,  upon  tlie  execution  and  approval 
of  the  bond.  In  January,  1904,  another 
guardian  was  appointed  in  the  place  of  Orey, 
and  in  May,  1005,  on  presentation  of  a  peti- 
tion alleging  that  Ella  Hare  was  a  person  of 
unsound  mind,  a  Judgment  was  rendered  ap- 
pointing McDonald  as  her  guardian,  and  let- 
ters of  guardianship  in  due  and  regular  form 
were  Issued  to  him  after  the  execution  and 
approval  of  his  bond. 

It  must  be  conceded  that  the  order  of  court 
making  the  appointment  and  the  letters  of 
guardianship  are  regular  as  far  as  they  go; 
but  It  is  contended  that  the  probate  court 
had  no  Jurisdiction  to  appoint  a  guardian  un- 
til a  formal  order  had  been  rendered  adjudg- 
ing said  Elltt  Hare  to  be  a  person  of  un- 
sound mind,  and  that  such  adjudication  must 
have  been  made  upon  notice  to  the  person 
alleged  to  be  of  unsound  mind  or  after  she 
had  been  brougth  before  the  court  In  Ar^ 
rlngton  v.  Arrington,  32  Ark.  674,  It  was  held 
that  the  court  exercising  probate  Jurisdic- 
tion should  not  render  a  Judgment  declaring 
a  person  to  be  Insane  and  appoint  a  guard- 
Ian  without  notice  to  such  person,  or  with- 
out causlDS  him  to  be  brought  before  the 
court  or  Jury  of  Inquest  In  that  case,  how- 
ever, the  validity  of  the  appointment  was  di- 
rectly called  in  question  on  writ  of  error  to 


this  court  bringing  np  the  whole  proceed- 
ings for  review,  whereas.  In  the  case  at 
bar  the  question  of  the  validity  of  the  ap- 
pointment arises  collaterally.  We  must  pre- 
sume, the  record  of  the  probate  court  being 
silent  on  the  subject  that  the  court  first 
inquired  into  the  condition  of  the  alleged  Im- 
becile and  found  her  to  be  of  unsound  mind, 
and  we  must  presume,  too,  where  the  record 
is  silent  that  the  court  took  all  necessary 
steps  to  acquire  Jurisdiction  of  the  person  of 
the  imbecile.  Blevins  y.  Case,  GO  Ark.  410, 
61  8.  W.  65;  Jackson  v.  Gorman,  70  Ark. 
88,  66  S.  W.  S4&  We  are  clearly  of  the 
opinion,  therefore,  that  the  appointment  of 
McDonald  as  guardian  was  valid,  as  far  as 
it  can  be  questioned  In  this  case,  and  that 
the  court  erred  in  dismissing  the  action  in- 
stituted by  him  in  the  name  of  his  ward  to 
recover  possession  of  her  property. 

It  Is  further  contended  by  learned  coun- 
sel for  appellee  that  the  questions  involved 
cannot  be  reviewed  here  because  no  motion 
for  new  trial  was  filed  below.  The  evidence, 
record  and  oral,  introduced  at  the  hearing 
below,  was  brought  upon  the  record  by  bill 
of  exceptions,  but  no  motion  for  new  trial 
was  filed.  None  was  necessary.  This  was 
not  a  trial  of  the  merits  of  the  case,  bat 
merely  a  prelimlnaiy  motion  to  determine 
whether  or  not  the  action  had  been  properly 
instituted.  It  is  true  that  the  hearing  of  the 
motion  resulted  In  a  decision  which  disposed 
of  the  case  and  was  appealable,  but  it  was 
not  sucb  a  trial  of  the  case  upon  Its  merits 
as  required  a  motion  for  a  new  trial.  There 
was  no  trial  at  all  In  that  sense.  The  stat- 
ute defines  a  motion  for  new  trial  to  be  a 
"re-examlnntlon  In  the  same  court  of  an 
Issue  of  fact,  after  a  verdict  by  a  Jury  or 
decision  by  the  court"  and  provides  that  "the 
former  verdict  or  decision  may  he  vacated 
and  a  new  trial  granted."  Klrby's  Dig.  i 
6215.  Now,  this  provision  manifestly  has 
no  reference  to  an  Inquiry  and  decision  of 
the  court  upon  a  motion  testing  the  power 
of  the  plaintlif  or  his  legal  representative 
to  maintain  that  action,  even  though  the 
action  be  discontinued  as  a  result  of  the  deci- 
sion.   2  Thompson  on  Trials,  i  2716. 

It  is  unnecessary  for  ns  to  determine  in 
this  case  whether  or  not  the  guardian  had 
the  right  to  take  an  appeal  In  the  name  of 
his  ward  from  the  decision  of  the  court  re- 
fusing to  dismiss  the  actions  Instituted  In 
her  name  by  Euper  as  next  friend.  This,  It 
would  seem,  is  a  matter  about  which  only 
the  several  defendants  in  those  suits  have 
grounds  of  complaint  because  they  are  im- 
properly sued,  and  sued  twice  for  the  same 
subject-matter.  Inasmuch,  however,  as  this 
case  is  to  be  remanded,  we  should  add  that 
the  court  should  either  dismiss  the  actions 
brought  by  the  next  friend,  or  dismiss  those 
brought  by  the  guardian  and  substitute  the 
guardian  for  the  next  friend,  in  the  actions 
previously  brought  by  the  latter.  Klrby's 
Dig.  {{  6021,  6026.     Either  course  is  author- 
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Ised  by  the  statute,  and  either  would  work 
<mt  orderly  proceedings  for  the  protection  of 
the  rights  of  the  ward. 

The  judgment  dismissing  the  action  is  re> 
Tersed,  with  directions  to  reinstate  the  ac- 
tion, and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 


BANKIN  T.  ETiBTOBEB,  Obancellor. 
(Supreme  Court  of  Arkansas.    Oct.  28,  1907.) 

1.  Handahub— Gboithdb— Adbqcatb  Bkmedt 
by  appbal. 

Mandamus  wlU  not  lie  to  correct  an  error 
of  the  chancery  court  in  tiie  determination  of 
a  case  upon  mandate,  ilnce  an  appeal  or  writ 
of  error  affords  an  adequate  remedy. 

[Ed.  Note.— For  case*  in  point,  see  OenL  Dig. 
TOl.  83,  Mandamus,  i  9.] 

2.  Same— JuDioLAX  Discbktion. 

The  judicial  discretion  of  inferior  courts 
cannot  be  controlled  by  mandamus. 

nCd.  Note.— For  cases  in  point,  see  Oent.  Dig. 
vol.  33,  Mandamus,  g  64.] 

Mandamus  by  Saliie  Spott  Rankin  to  com- 
Itel  Jolm  Fletcher,  as  special  chancellor  of 
the  Woodruff  chancery  court,  to  enter  a  de- 
cree.   Denied. 

Guatave  Jones,  N.  W.  Norton,  H.  P.  Role- 
eon,  P.  R.  Andrews,  and  H.  M.  Woods,  for 
petitioner.  Mo<»e,  Smith  A  Moore,  for  re- 
qiwndent. 

BATTLB,  J.  The  facts  In  this  case  ap- 
pear In  Rankin  t.  SchoQeld,  recently  pend- 
ing In  this  court  on  appeal  from  Woodruff 
chancery  court,  up  to  the  10th  day  of  De- 
cember, 1906,  when  the  decree  of  the  chan- 
cery court  was  reversed  and  the  cause  was 
remanded  for  further  proceedings.  In  re- 
manding it  this  court  said  (98  S.  W.  677): 
"We  have  not  undertaken  to  determine  the 
rights  of  parties  to  a  return  of  proceeds  of 
sale  of  lands  received  by  appellant,  rente  of 
lands  and  improvements  thereon,  or  other 
Incidents  consequent  on  tbe  recovery  of  same. 
They  were  undetermined  by  the  chancery 
court,  and  we  are  without  sufficient  infor- 
mation to  do  so."  No  special  directions 
were  given,  except  to  enter  a  decree  in  ac- 
cordance with  the  opinion  of  the  court,  "and 
for  other  proceedings." 

Two  decrees  were  rendered  In  this  cause 
by  the  chancery  court,  which  were  reversed 
by  this  court  When  the  first  was  reversed 
(70  B.  W.  306),  and  the  cause  remanded,  Mrs. 
Rankin,  one  of  the  defendants  in  the  suit, 
upon  whose  appeal  the  first  decree  had  been 
reversed,  filed  a  supplemental  complaint  in 
the  chancery  court,  in  which  she  made  per- 
sons who  were  In  possession  and  claiming 
tbe  land  In  controversy  defendants,  and  ask- 
ed that  a  decree  be  entered  restoring  the  land 
to  her  possession,  and  for  the  rents  and  prof- 
Its  during  the  time  she  had  been  out  of  pos- 
aeaslon.  The  persons  made  parties  by  the 
supplemental  complaint  claimed  and  held  the 
lands  under  lu  B.  McDonald.    They  answer- 


ed, alleging  that  McDonald  bad  purchased 
tbe  lands  at  a  judicial  sale,  and  that  be  had 
conveyed  the  lands  to  them,  denying  Mrs. 
Bankln's  right  to  recover  tbe  lands,  and  set 
up,  among  other  things,  the  amount  paid 
by  the  purchaser  at  the  sale  under  the  first 
decree  of  the  chancery  court  for  the  property 
and  for  taxes,  and  tbe  value  of  Improve- 
ments and  betterments  made  by  them  and 
their  grantor;  alleging  that  McDonald  and 
defendants  holding  tmder  bim  were  bona  fide 
occupants  under  color  of  title.  The  chan- 
cery court,  finding  that  McDonald  purchased 
the  lands  at  a  sale  under  tbe  first  decree; 
and  that  the  decree,  though  erroneous,  was 
not  void,  found  that  he  acquired  a  valid  ti- 
tle to  the  lands  against  all  parties  to  the 
suit,  and  denied  the  relief  prayed  for  by 
Mrs.  Rankin,  and,  consequently,  made  no 
order  In  regard  to  rents  and  profits.  Improve- 
ments, and  return  of  purchase  money.  On 
appeal  this  court  reversed  this,  tbe  second, 
decree,  but  made  no  order  as  to  the  rights  of 
parties  to  return  of  the  proceeds  of  the  sale, 
rents  of  lands,  and  improvements  thereon, 
or  other  question  consequent  on  tbe  re- 
covery by  Mrs.  Rankin,  on  tbe  ground  that 
they  were  undetermined  by  tbe  chancery 
court,  and  this  court  was  without  sufficient 
information  to  do  so,  and  left  that.  If  neces- 
sary, to  be  done  by  tbe  lower  court 

Upon  the  filing  of  the  mandate  of  this 
court,  after  the  last  reversal,  defendants  fil- 
ed an  amendment  to  their  answer  to  the  sup- 
plemental complaint ;  and  the  chancery  court 
set  aside  the  sale  to  McDonald  and  rendered 
a  decree  in  favor  of  Mrs,  Rankin  against  the 
defendants  for  the  lands  in  controversy,  and 
ordered  that  an  "account  be  taken  of  the 
value  of  the  Improvements  made  and  the 
amount  of  the  taxes  paid  on  said  land  by 
the  defendants  and  those  under  whom  they 
claim,  and  also  that  an  account  be  taken 
and  stated  of  the  rents  and  profits  of  the 
land  and  the  amounts  expended  In  keeping 
the  lands  and  Improvements  in  proper  and 
suitable  repair,"  and  appointed  *a  special 
master  for  that  purpose,  and  refused  to  or- 
der the  lands  to  be  restored  to  the  posses- 
sion of  Mrs.  Rankin  until  the  master  made 
bis  report 

Mrs.  Rankin  thereupon  filed  In  this  court 
a  petition  for  a  writ  of  mandamue,  in  which 
she  asks  that  John  Fletcher,  special  chan- 
cellor of  the  Woodruff  chancery  court  the 
respondent,  be  directed  to  enter  a  decree  In 
this  cause  restoring  the  immediate  possession 
of  the  lands  to  Mrs.  Rankin,  and  directing 
that  the  rents  and  profits  and  Improvements 
be  adjusted  In  a  manner  consistent  with  the 
opinion  of  this  court  heretofore  rendered. 

It  was  the  duty  of  the  chancery  court  to 
determine  the  rights  of  parties  to  value  of 
Improvements,  rents,  and  profits,  and  return 
of  proceeds  of  sale  of  lands  received  by  Mrs. 
Rankin;  this  court  having  expressly  declin- 
ed to  do  so,  and  left  so  much  of  the  case  un- 
disposed of,  and  left  it  to  be  determined 
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by  tbe  chancery  court  If  in  attempting  to 
discbarge  this  duty  tbe  court  erred,  petition- 
er's remedy  is  appeal  or  writ  of  error,  and 
not  mandamus. 

"The  judicial  discretion  of  Inferior  courts 
cannot  l>e  controlled  by  mandamus."  Lowe 
y.  Walker,  77  Ark.  103,  91  8.  W.  22,  and  cases 
dted.  It  cannot  be  used,  where  appeal  or 
writ  of  error  affords  an  adequate  remedy, 
to  correct  tbe  Judicial  errors  committed  by 
an  inferior  court  in  the  progress  of  a  cause-^ 
cannot  be  used  to-  perform  tbe  office  of  an 
appeal  or  writ  of  error.  Williamson,  Ex 
parte,  8  Ark.  424;  Ex  parte  Perry,  102  V. 
S.  183,  26  L.  Ed.  48;  Ex  parte  Baltimore  & 
Ohio  Railroad  Company,  108  U.  S.  066,  2 
Sup.  Ct  876,  27  liw  Ed.  812;  People  t.  Gar- 
nett,  130  111.  340,  28  N.  E.  331;  State  r. 
Walker,  82  Mo.  689;  State  ex  rel.  Smltb  ▼. 
County  Court  of  Platte  County,  83  Mo. 
539 ;  Marshall  ▼.  Strane,  36  Iowa,  445 ;  State 
ex  rel.  Wolff  v.  Board  of  Supervisors  of 
Sheboygan  County,  29  Wis.  T9. 

Petition  denied. 


CITIZENS'  BANK  y.  MURPHY.  (No.  6*247.) 
MURPHY  V.  CITIZENS'  BANK.  (No.  6,616.) 
(Supreme  Court  of  Arkansas.     Oct.  14,  1907.) 

Appbai,  —  Rkhxabino  —  Time   to   Pbepabe 
Bbiefs. 

After  a  petition  for  rehearing  had  been  pre- 
sented, petitioner's  attorney  took  the  transcripts 
from  the  clerk's  office  to  use  in  briefing  his 
motion,  and  they  were  stolen  while  in  his  pos- 
session. Held,  that  a  petition  for  time  in  which 
to  supply  new  transcripts  and  prepare  briefs 
will  be  denied,  where  it  is  clear  that  the  motion 
for  rehearing  would  be  unavailing. 

On  rehearing.    Motion  overruled. 
For  former  opinions,  see  100  S.  W.  894,  102 
S.  W.  607,  and  104  S.  W.  187. 

PER  CURIAM.  On  the  8d  day  of  August 
Guy  Murphy,  receiver,  presented  a  petition 
for  a  rehearing.  His  grounds  were  as  fol- 
lows: "That  tbe  bank,  by  agreeing  that  the 
evidence  in  No.  6,616  be  treated  as  deposi- 
tions, wai^d  any  objection  it  might  make  to 
its  not  being  made  part  of  the  record  by 
bill  of  exceptions.  That  tbe  failure  to  brief 
case  No.  6,616  by  tbe  bank  was  due  to  neg- 
ligence of  its  counsel.  That  the  evidence  in 
No.  6,247  was  taken  orally  In  open  court,  but 
Is  not  made  part  of  the  record  by  bill  of 
exceptions,  and  the  decree  of  tbe  chancellor 
therein  should  be  affirmed,  as  Is  similarly 
held  by  the  court  in  No.  6,616."  He  now 
shows  to  tbe  court  that  his  attorney,  on 
tbe  26th  of  August,  took  tbe  transcripts  of 
said  cases  out  of  the  office  of  the  clerk  of 
this  court  in  order  that  he  might  brief  his 
said  motion  for  rehearing,  and  that  the  grip 
containing  the  same  was  stolen;  and  be 
asks  time  In  which  to  furnish  the  court  with 
additional  transcripts  in  lieu  of  the  ones 
lost,  and  to  prepare  briefs,  and  says  it  will 
be  about  four  weeks  before  the  transcripts 
can  be  supplied. 


The  court  would  be  inclined  to  grant  tbe 
petition  for  time  if  the  motion  for  rehearing 
could  be  availing;  but  tbe  matters  now 
sought  to  be  reviewed  were  thoroughly  and 
exhaustively  considered  by  tbe  court,  and 
are  discussed  in  the  opinion.  Tbe  tran- 
scripts were  examined  carefuUly  by  tbe 
Judges  in  consultation,  and  the  conclusion 
was  reached  after  the  most  patloit  and  care- 
ful investigation.  For  this  reason,  the  peti- 
tion for  time  is  denied,  and  tbe  motion  for  re- 
hearing is  overruled. 


MARSHALL  v.  STATE. 
(Supreme  Coort  of  Arkansas.     Oct.  7,  1907.) 

1.  iKDicmnT— RrruBzi  Aftbb  Disussai.  or 
Chabok. 

Kirby's  Dig.  {  2218,  providhig  that  the  di»- 
missal  of  the  charge  does  not  prevent  it  being 
again  submitted  to  the  grand  jury  as  often  as 
the  conrt  may  direct,  but  without  such  direc- 
tion it  cannot  again  be  submitted,  when  read 
with  section  2212,  providing  that  all  the  papers 
and  other  evidence  relating  to  the  arrest  and  ex- 
amination of  tbe  charge  a^inst  persons  com- 
mitted or  on  bail  shall  oe  laid  before  tbe  grand 
jury,  and  if,  on  Investigation,  they  refuse  to 
find  an  indictment,  they  shall  write  "Dismissed" 
on  one  of  the  papers,  and  the  court  shall  then 
discharge  defendant  from  custody  or  exonerate 
the  bailj  unless  it  be  of  opinion  tliat  tbe  charge 
should  be  submitted  to  another  grand  jury,  m 
which  case  defendant  may  be  continued  in  cus- 
tody or  on  Imil  till  the  next  term,  and  section 
2214,  providing  that,  unless  an  indictment  be 
found  at  the  term  next  after  the  first  submis- 
sion of  tbe  charge  to  the  grand  jury,  defendant 
shall  be  discharged  from  custody  or  exonerated 
from  bail,  unless  for  cause  shown  the  court  shall 
otherwise  direct,  does  not  prevent  tbe  grand 
jury  from  subsequently  taking  up  the  (marge 
of  Its  own  motion  and  returning  an  indictment. 
[Ed.  Note. — For  cases  in  point,  see  (%nt.  Dig. 
vol.  27,  Indictment  and  Information,  {{  85,  59.] 

2.  Cbiuinai,  Law— Evidence— Tkstiiiont  or 
Defendaht    BcroBK    Comhittino    Maqu- 

TBATE. 

Under  Kirby's  Dig.  f  3087,  providing  that, 
in  all  cases  where  several  persons  are  concerned 
in  tie  commission  of  a  crime,  either  of  them 
may  be  sworn  as  a  witness  in  relation  to  such 
crime,  but  the  testimony  given  by  such  witness 
shall  not  be  used  against  him  in  a  prosecution 
for  the  same  offense,  the  testimony  of  one  of 
several  pensons  jointly  charged  before  a  commit- 
ting magistrate,  and  given  after  be  was  sworn 
by  the  magistrate,  may  not  be  used  against  him 
on  his  trial  on  the  indictment  thereafter  found 
against  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  f  1230.] 

8.   SaMB— StJJTIOIEMOT  OF  EVIDENCE— COWrBS- 
SIONS.  ,  ,  ,       . 

One  may  be  convicted  on  his  confessions, 
coupled  with  proof  that  a  crime  had  been  com- 
mitted. 

[Ed.  Note.— For  cases  in  jpoint,  see  Oent  Dig. 
vol.  14,  Crimtaial  Law,  |  1229.] 

Appeal  from  Circuit  Court,  Phillips  (boun- 
ty ;  Hance  N.  Hntton,  Judge. 

Robert  Marshall  appeals  from  a  coqjrlction. 
Reversed,  and  remanded  for  new  trtoL 

The  instruction  of  which  defendant  com- 
plains Is  as  follows:  "The  evidence  In  this 
case  is  founded  upon  confessions  made  bj 
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defendant  Where  a  party  commits  a  crime, 
and  then  confesses  freely  and  roluntarlly, 
and  witboat  any  promise  of  hope  or  reward 
or  withont  any  fear  of  punishment,  then 
Gonfesslons  are  admissible  and  snfflclent  un- 
der the  law  to  have  a  conyictlon.  Confes- 
sions, It  Is  true,  are  always  to  be  received 
with  caution ;  but  they  are  taken  with  all  of 
the  facts  and  circumstances  in  the  case,  and 
coupled  with  the  additional  proof  that  a 
crime  has  been  committed." 

» 

W.  G.  Dinning,  for  appellant  Wm.  F.  Kir- 
by,  Atty.  Oen.,  and  Daniel  Taylor,  Asst  Atty. 
Gen.,  for  the  State. 

WOOD,  J.  Appellant  seeks  to  reverse  a 
judgment  of  the  circuit  court  of  Phillips  coun- 
ty convicting  him  of  the  crimes  of  burglary 
and  grand  larceny ;  the  offenses  being  Joined 
in  the  Indictment.  The  offenses  charged  In 
the  Indictment  were  the  same  that  had  been 
previously  Investigated  by  the  same  grand 
Jury,  and  It  had  returned  the  papers  into 
court  as  "Dismissed."  The  court  upon  such 
return  bad  adjudged  that  the  prosecution 
abate,  and  has  ordered  that  the  defendant 
be  discharged.  The  pame  grand  Jury  at  a 
subsequent  day  on  Its  own  motion,  without 
any  directions  from  the  court,  took  up  the 
charges  and  returned  the  present  Indictment 

First  Appellant  contends  that  the  Indict- 
ment upon  these  facts  should  be  quashed. 
Be  relies  upon  the  following  statute:  "The 
dismissal  of  the  charge  does  not  prevent  it 
being  again  submitted  to  the  grand  jury,  as 
often  as  the  court  may  direct  but  without 
.  such  direction  It  cannot  again  be  submitted." 
Section  2213,  Kirby's  Dig.  To  make  the  mean- 
ing of  this  -  section  clear,  it  must  be  read 
in  connection  with  the  one  preceding  and  the 
one  following  it  These  ar^  as  follows: 
Section  2212:  "All  the  papers  and  other 
matters  of  evidence  relating  to  the  arrest  and 
ezamlnaAon  of  the  charge  against  persons 
committed  or  on  ball  returned  to  court  by 
magistrates,  shall  be  laid  before  the  grand 
Jury,  and  if  upon  investigation  they  refuse 
to  find  an  Indictment  they  shall  write  upon 
some  one  of  the  papers  'DIamlssed'  with  the 
signature  of  the  foreman,  and  thereupon'the 
court  shall  discharge  the  defendant  from  cus- 
tody, if  In  Jail,  or  exonerate  the  ball.  It  bail 
be  given,  unless  the  court  sbould  be  of  the 
opinion  that  the  charge  should  again  be 
submitted  to  another  grand  Jury,  in  which 
case  the  defendant  may  be  continued  in  cus- 
tody or  on  ball,  until  the  next  term  of  the 
court"  Section  2214:  "Unless  an  indict- 
ment be  found  at  the  term  of  the  court  next 
after  the  first  submission  of  the  charge  to 
the  grand  Jury,  the  defendant  shall  be  dis- 
charged from  cnstody  or  exonerated  from 
bail,  unless  for  cause  shown,  the  court  shall 
otherwise  direct"  These  sections,  taken  to- 
gether, show  that  the  design  of  the  Legisla- 
ture was  not  to  allow  a  defendant,  who  was 
under  bond  or  In  Jail  to  await  the  action  of 


a  grand  Jury,  to  be  kept  in  custody  or  under 
bond  tor  that  offense  after  the  grand  Jury 
had  once  passed  upon  and  "dismissed"  It, 
without  an  order  or  some  direction  from  the 
court;  In  other  words,  after  the  grand  jury 
had  once  "dismissed"  a  cause,,  the  defend- 
ant if  under  bond  or  in  Jail,  was  entitled  to 
have  his  bond  discharged  or  to  be  released 
from  custody,  unless  the  court  should  direct 
that  be  be  further  held.  The  statute  refers 
to  the  submission  of  causes  by  the  court  and 
bow  tbey  may  be  again  resubmitted  by  the 
court  after  the  grand  jury  has  "dismissed" 
them ;  but  in  our  opinion  It  has  no  reference 
to  the  Independent  action  of  the  g^rand  Jury 
over  such  causes.  It  contains  no  limitation 
upon  the  duty  of  that  body  after  It  had  been 
Impaneled  and  sworn  to  make  its  Inquiries 
and  presentments  as  broad  as  the  oath  it 
takes.  The  duty  which  that  oath  enjoins  Is 
that  "you  will  diligently  Inquire  of  and  pre- 
sent all  treason,  felonies,  misdemeanors,  and 
breaches  of  the  pesMl  laws  over  which  you 
have  jurisdiction,  or  of  which  you  have 
knowledge  or  may  receive  Information."  It 
is  the  function  of  the  grand  jury,  therefore, 
to  investigate  and  reinvestigate  concerning 
matters  within  their  jurisdiction  as  often  as 
they  "have  knowledge  or  may  receive  Infor- 
mation," and  the  statute  under  consideration 
is  not  intended  to  limit  or  restrain  that  func- 
tion. The  Supreme  Court  of  Iowa,  under  a 
similar  statute  and  in  a  similar  case,  so 
holds.  State  t.  Collins,  78  Iowa,  642,  85  N. 
W.  626. 

Second.  Appellant  and  two  others  were 
Jointly  charged  before  a  committing  magis- 
trate with  the  offense  of  burglary.  They 
were  all  apprehended  and  brought  before  the 
magistrate.  Appellant  was  called  by  the  Jus- 
tice, sworn,  and  testified,  and  the  testimony 
that  he  gave  was  used  by  the  Justice  in  com-  . 
mitting  them  all  to  await  the  action  of  the 
grand  Jury.  The  testimony  appellant  gave 
before  the  examining  court  was  a  confession 
of  guilt  on  his  part  and  implicated  the  other 
two.  In  the  trial  of  appellant  In  the  circuit 
court  on  the  present  indictment,  witnesses 
were  permitted  over  the  objection  of  appel- 
lant to  give  in  evidence  what  the  testimony 
of  appellant  was  taken  before  the  examining 
court  Section  3087  of  Kirby's  Digest  Is  as 
follows:  "In  all  cases  where  two  or  more 
persons  are  Jointly  or  otherwise  concerned 
In  the  commiselon  of  any  crime,  or  misde- 
meanor, either  of  such  persons  may  be  sworn 
as  a  witness.  In  relation  to  such  crime  or 
misdemeanor;  but  the  testimony  given  by 
such  witness  shall,  in  no  instance,  be  used 
against  him  In  any  criminal  prosecution  for 
the  same  offense."  The  ruling  of  the  court 
in  permitting  the  testimony  of  appellant  tak- 
en before  the  examining  court  to  be  used 
against  him  on  bis  present  trial  was  In  plain 
derogation  of  the  above  statute,  and  was 
prejudicial   error,  for  which  the  Judgment 
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must  be  reversed,  and  the  canae  remanded 
tor  a  new  trial. 

There  was  no  error  In  the  Instmctlon  of 
which  appellant  oomplalna.  (Bqratter  will 
•et  oat  In  nota) 


THUBMAN  T.  HBNDEB80N  et  aL 

(Court  of  Appeals  of  Indian  Territory.    Sept. 

26.  1907.) 
1.  Lahdlobd  and  Tknant  — Quixr  VSraat' 

HENT— COTENANTB  — Acnon   rOB   BbBACB  — 
PABTin. 

Id  an  action  to  reooTer  upon  the  breach 
of  an  implied  covenant  of  qniet  enJoTment  in  a 
lease,  where  the  onW  partfea  appearing  In  the 
lease  are  the  piaintilf  and  the  defendant  H.,  and 
there  are  no  facta  anthorizioK  the  introdnction 
of  evidenoe  to  vary  the  ezpreaa  terms  of  the 
leaae,  defendant's  wife  was  not  a  proper  party, 
thonrh  the  joint  answers  of  H.  and  wife  admit- 
ted that  H.  in  malting  the  lease  to  plaintiff  was 
acting  for  his  wife. 
&  Appbait-Habmlkss  Ebbob— Ebbob  Favob- 

ABU  TO  Pabtt  Complainino. 

In  an  action  against  husband  and  wife,  the 
eonrt  refused  to  direct  a  verdict  for  plaintiff 
against  the  wife,  hot,  on  Its  own  motion,  direct- 
ed a  verdict  for  plaintiff  against  the  husband 
for  the  mazimnm  sum  to  which  plaintiff  was 
entitled.  Held,  that  plaintiff  had  no  cause  for 
complaint,  tb*  action  of  the  court  being  In  his 
favor. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  4052.] 

Error  to  the  United  States  Court  for  the 
Central  District  of  the  Indian  Territory ;  be- 
fore JusUce  T.  C.  Humphry,  March  8,  1006. 

Action  by  J.  K.  Thurman  against  O.  TC. 
Henderson  and  another  to  recover  for  the 
breach  of  a  covenant  of  qniet  enjoyment  In 
a  lease.  From  a  Judgment  for  plaintiff 
against  defendant  Henderson,  plaintiff  brings 
error.    Affirmed. 

Bobert  Crockett  and  W.  T.  Sprowls,  for 
plaintiff  In  error.  W.  H.  Bitchey,  for  defend- 
ants in  error. 


LAWEENCB,  J.  This  action  was  brought 
by  plaintiff  in  error  to  recover  damages  from 
defendants  In  error  for  the  breach  of  cove- 
nants of  quiet  enjoyment  in  a  lease.  The 
complaint  is  peculiar.  It  is  therein  alleged 
that  the  written  contract  of  leasing  "was  en- 
tered Into  with  the  defendant,  O.  T.  Hender- 
son, at  the  time  acting  as  agent  for  his  wife, 
Lulu  Henderson,  defendant  herein."  Then 
follows,  hsec  verba,  the  lease,  which  recites: 
'This  lease  contract  made  and  entered  Into 
this  the  12th  day  of  September,  1004,  by  and 
between  O.  Y.  Henderson  and  J.  K.  Thurman, 
wltnesseth:  That  for  and  In  consideration 
of  $500.00,  to  Henderson  this  day  paid  by 
Thurman,  the  receipt  whereof  Is  hereby  ac- 
knowledged, said  Henderson  sells  and  con- 
veys all  his  rights  to  the  rents  on  the  herein- 
after lands  and  premises,  which  said  rents 
are  due  me  as  follows:  •  •  •  And  as  a 
further  consideration,  I,  O.  T.  Henderson, 
hereby  rent  and  let  and  lease  unto  said  Thur- 


man for  years  1905-1006  the  following  de- 
scribed lands,  on  which  said  crops  are  now 
growing:    •    •    •    Said  Thurman  staall  haT» 
poeaeaaion  of  all  aaid  ^   aectton,    •    *    • 
and,  at  the  end  of  this  lease,  shall  deliver  to 
•aid  Henderson  said  premises  in  as  good  con- 
dition as  they  now  are.    •    •    •    Also  It  is 
agreed  that  said  Thurman  shall  hsve  the  use 
and  benefit  of  a  %  Interest  in  a  200-acre  paB- 
ture,  known  as  the  Hepderson  and  WIIliamaoD 
pasture.  Joining  this  above  described  farm  on 
the  west,  and  he,  Thurman,  shall  keep  up  his 
part  of  the  fence  around  said  pasture.    [Sign- 
ed]   G.  T.  Henderson.    J.  K.  Thurman."    It 
was  duly  acknowledged  before  a  notary  pub- 
lic.   It  Is  therein  averred  that  plaintiff  took 
possession  of  said  described  land  under  the 
terms  of  the  lease,  and  did  pat  same  Into  cul- 
tivation for  the  year  1905,  and  held  posses- 
Blon  until  March,  1903,  when  he  was  notified 
by  (me  Crowder,  a  dtlsen  of  the  Choctaw  Na- 
tion, that  be  had  filed  on  said  lands  as  his  al- 
lotment, and  that,  unless  the  plaintiff  would 
enter  Into  a  rental  contract  with  him,  Crow- 
der, he  would  cause  him  to  be  at  once  dis- 
possessed by  tlie  United  States  Indian  agent. 
Thereupon  plaintiff  demanded  of  defendants- 
Henderson  and  bis  wife,  Lulu,  to  prevent  the 
threatened  ouster,  which  they  refosed  to  do, 
and  that  plaintiff,  to  prevent  said  ouster,  did 
make  a  rental  contract  with  said  Crowder 
for  possession  of  said  premises  for  tbe  year 
1005,  and  paid  him  therefor  $100.    It  is  far- 
ther averred  that  defendant  and  bis  wife,  and 
neither  of  them,  had  any  right,  title,  claim, 
or  Interest  in  said  premises  at  the  time  of 
their  said  pretended  lease,  though  they  repre- 
sented to  plaintiff,  at  that  time,  that  they  had 
such  right,  title,  and  claim,  or  interest  there- 
in;  that  plaintiff  relied  upon  said  represen- 
tations;   that  said  facts  were  unknown  to 
him,  and,  relying  thereon,  entered  Into  said 
contract  of  leasing  with  them.    He  asked 
Judgment  for  $400.    Defendant  filed  demur- 
rer to  the  complaint,  on  ground  that  facts  al- 
leged did  not  make  a  cause  of  action,  and  be- 
cause tbe  contract  set  forth  in  tbe  complaint 
waj8  not  recorded.    The  record  is  thereafter 
silent  as  to  this  demurrer.    Both  defendants 
answer  the  complaint,  admitting  that  the  con- 
tract therein  set  forth  was  executed  by  de- 
fendant G.  Y.  Henderson,  and  that  he  was  act- 
iniE;  as  agent  for  his  said  wife  for  the  sale  of 
Raid  premises,  but  was  not  authorized  to  exe- 
cute any  written  instrument ;  avers  that  plain- 
tiff has  not  been  dispossessed  of  said  prem- 
ises, that  Crowder  bad  not  any  right  to  de- 
mand possession,  and  that  defendants  had 
not  knowledge  of  his  claim  or  demand  for 
the  alleged  possession  of  said  land  until  long 
after  plaintiff  bad  made  tbe  rental  contract 
with  said  Crowder,  that  said  Crowder  offered 
to  pay  plaintiff  tbe  $200  which  he,  Crowder, 
owed  these  defendants,  and  plaintiff  refused 
and  elected  to  retain  the  premises  and  take 
$200  in  tbe  form  of  a  reduction  of  rents;  and 
denies  that  plaintiff  had  not  knowledge  of 
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the  right  of  Orowder  to  the  possession  of  said 
premises,  and  that  he  had  filed  npon  the 
■ame  for  his  citizen  child.  Upon  this  Issne 
the  cause  was  tried  to  a  Jury.  At  the  close 
of  the  evidence  plaintiff  asked  a  peremptory 
instmctlon  for  a  finding  by  the  Jm7  against 
the  defendant  Lulu  Henderson,  which  was 
refused  by  the  court,  and,  in  Ueu  thereof,  the 
court  instructed  the  Jury  to  return  a  verdict 
for  plaintiff  against  O.  T.  Henderson,  defend- 
ant, for  $200,  and  the  Jury  returned  a  ver- 
dict accordingly.  Plaintiff  filed  motion  for  a 
new  trial  on  the  grounds  that  verdict  was 
against  the  law,  against  the  evidence^  and 
against  both  law  and  e\r^dence,  because  court 
refused  to  give  the  peremptory  Instruction 
asked  by  plaintiff;  because  of  the  peremp- 
tory Instmctlon  given  on  Its  own  motion  to 
return  a  verdict  against  defendant  G.  T.  Hen- 
derson, and  not  against  his  wife;  and  be- 
cause the  verdict  does  not  find  against  either 
defendant,  as  named,  being  against  J.  Y.  Hen- 
derson, instead  of  O.  Y.  Henderson.  The  mo- 
tion was  overruled,  and  Judgment  rendered 
thereon  in  favor  of  the  plaintiff  and  against 
O.  T.  Haiderson. 

The  plaintiff  in  error  assigned  six  errors; 
the  first,  second,  third,  and  fourth  and  sixth 
being  a  repetition  of  tbe  same  numbered 
grounds  in  the  motion  for  a  new  trial,  the 
fifth,  becanse  tlie  original  and  amended  an- 
swers expressly  admit  that  O.  T.  Henderson, 
In  the  making  of  the  lease  to  plaintiff;  was 
aciing  for  his  wife  and  codefendant.  This 
is  an  action  ex  contractu  to  recover  upon  the 
breach  of  the  implied  covenant  of  quiet  en- 
joyment in  a  lease,  and  the  only  parties  ap- 
pearing therein  are  the  plaintiff  in  error  and 
the  defendant  in  error,  O.  T.  Henderson. 
Tbe  wife  of  this  defendant  was  not  a  party 
thereto,  and  hence  was  not  a  proper  party  in 
this  action.  If  the  admission  was  made  by 
the  defendants,  as  Is  claimed  by  this  plaintiff, 
In  their  Joint  answer,- it  was  of  no  effect. 
The  lease  was  the  ground  of  action,  and 
there  are  no  facts  appearing  to  allow  the  in- 
troduction of  evidence  to  vary  the  plain,  «- 
press  terms  of  the  Instrument.  Its  execution, 
exactly  as  set  forth  verbatim  In  tbe  com- 
plaint, was  admitted,  and  tbe  only  question 
left  for  contention,  under  tbe  pleadings,  was 
the  breach  of  the  said  covenant  and  the  meas- 
ure of  damages.  Tbe  record  does  not  present 
much,  if  anything,  to  create  a  contention. 
The  maxim,  "De  minimis  non  curat  lex," 
might  have  been  Invoked,  but  the  court  took 
the  case  in  band  at  the  close  of  the  evidence, 
and  directed  a  verdict  for  plaintiff  in  tbe  sum 
of  $200,  and  consistently  therewith  entered 
Judgment  thereon  against  the  defendant  O. 
Y.  Henderson.  No  exception  appears  npon 
the  record  by  the  said  defendant,  and,  as  we 
view  the  case,  the  plaintiff  has  no  cause  for 
complaint,  or  exception  to  this  action  of  tbe 
court  A  party  Is  not  in  a  situation  to  com- 
plain of  an  error  made  In  bis  favor. 

Under  the  most  liberal  view  possible  of 
tliiB  record,  $200  would  be  the  maximum  of 


recovery.     Plaintiff  got  this.     Hia   assign- 
ments of  error  are  not  well  taken. 
The  Judgment  is  affirmed. 

GILL,  O.  J.,  and  CLAYTON  and  TOWN- 
SBND,  JJ.,  eoncnr. 


HAYBS  V.  BARRINGEXt. 

(Oourt  of  Appeals  of  Indian  Territory.    8ept. 
26,  1907.) 

1.  IitDiAiia  —  Tribal  Ooubtb  —  Pbobatk  Jn- 

■ISDICnON. 

Where  a  will  of  a  Chickasaw  Indian  was 
executed  July  28,  1903,  and  probated  Aneust 
9,  1903,  the  coarts  of  the  Chickasaw  Nation  had 
jarisdiction,  since  from  the  enactment  of  Act 
Cong.  June  28,  ISOS.  c.  617,  30  Stat.  495,  re- 
lating to  the  jnrlsdlctlon  of  tribal  courts,  until 
the  passage  of  Act  Cong.  April  28,  1904.  c. 
1824,  Sa  Stat  57S,  taking  away  ail  jurisdiction 
from  tbe  Indian  courts,  the  courts  of  the  Choc- 
taw and  Chickasaw  Nations  had  exclusive  Ju- 
risdiction of  all  probate  matters  as  to  Indians' 
estates. 

2.  Sauk. 

Under  the  Atoka  agreement  part  of  Act 
Cong.  June  28,  1896.  c.  517.  SO  Stat.  495.  which 
provides  that  tbe  United  States  courts  in  In- 
dian Territoiy  shall  have  exclusive  jurisdiction 
of  controversies  growing  ont  of  tbe  title,  owner- 
ship, occnpation,  possession,  or  use  of  real  estate 
of  the  Choctaw  and  Chickasaw  trilies,  although 
the  probate  of  a  will  was  witliin  the  jurisdic- 
tion of  the  tribal  courts,  the  question  whether 
the  land  attempted  to  be  devised  was  alienable 
was  for  the  United  States  courts. 

3.  Sam«— Lands— AuENATiOH  or  Homestead 
—Devise. 

Under  tlie  express  nrovisions  of  the  Supple- 
mental Agreement  I  12,  ratified  by  Act  Cont;. 
July  1.  1902,  c.  1362,  32  Stat  641,  a  homesteftd 
of  a  Chickasaw  Indian  cannot  he  aiipnated  b.r 
the  allottee  until  21  years  from  the  date  of  al- 
iotn^ent,  and  a  deed  or  devise  before  the  expira- 
tion of  that  period  Is  void. 

4.  Same— TnxE  to  Lands— Natcbe  or  Home- 
stead. 

The  homestead  of  a  Chickasaw  Indian  dif- 
fers in  no  particular  from  the  "surplus"  or  other 
half  of  his  land,  except  in  the  ienfcth  of  time 
faring  which  it  is  made  inalienable. 

Error  to  tbe  United  States  Court  for  the 
Sonthem  District  of  tbe  Indian  Territory; 
before  Justice  J.  T.  Dickerson,  March  81, 1906. 

Action  by  Ida  Hayes  against  John  L.  Bar- 
rlnger.  From  a  Judgment  for  defendant,, 
plaintiff  brings  error.    A£9rmed. 

This  is  an  action  in  ejectment,  brought  by 
the  plaintiff  In  error.  Ida  Hayes,  for  the  re- 
covery of  tbe  possession  of  certain  land  nam- 
ed in  the  complaint.  The  plaintiff  is  a  Chick- 
asaw Indian.  The  complaint  alleges  that  she 
is  the  owner  and  entitled  to  i>ossesslon  of  the 
land  in  controversy.  She  deralgns  her  title 
and  right  of  possession  through  tbe  last  will 
and  testament  of  one  Sarah  Hayes  St.  John, 
who  died  on  July  29.  1903.  Tbe  will,  execut- 
ed on  July  26,  1903,  is  as  follows:  "I  make 
this  will  as  a  Inst  will  and  testament  and 
that  upon  my  death.  I  will  give  a  place, 
house  and  field  to  Ida  Hayes.  I  do  not  have 
anything  to  eat  for  any  person.  I  do  not 
have  anything  much.  I  will  give  tbe  cows 
to  Ida  Hayes.    I  will  give  everything  to  Ida 
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all  that  I  have.  Sarah  Hayes.  Witnessed: 
James  Perry.  Lee  Perry."  The  will  was  du- 
ly probated  In  the  probate  court  of  Pontotoc 
«oanty,  Chickasaw  Nation,  on  August  0,  1903. 
The  land  In  suit  Is  the  allotment  of  plaintiff's 
testator,  Sarah  Hayes  St  John.  The  allot- 
ment, not  haying  been  made  during  her  life, 
was  secured  by  her  administrator  and  made 
to  her  estate  after  her  death.  A  demurrer 
was  Interposed  to  the  complaint,  as  follows: 
"Now  comes  John  L.  Barrings,  the  defend- 
ant In  the  above-entitled  action,  leave  of  the 
court  being  first  obtained,  and  flies  his  amend- 
ed .demurrer  to  the  plaintiff's  petition  herein, 
and  for  cause  and  ground  of  demurrer  avers 
as  follows:  (1)  That  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  against  this  defendant,  in  this:  that 
It  appears  therefrom  that  the  title  alleged  to 
be  In  the  plaintiff  to  the  land  In  controversy 
is  devised  through  an  alleged  devise  of  one  Sa- 
rah Hayes  St  John,  a  full-blooded  Indian,  and 
that  said  Sarah  Hayes  St  John  had  no  power 
to  convey  or  devise  real  estate  by  will,  or  to 
alienate  the  same  In  any  other  manner:  (2) 
That  It  does  not  appear  from  the  alleged  will 
attached  to  the  petition  that  the  devisor  In- 
tended to  devise  any  land  thereby.  (3) 
That  said  pretended  will  Is  void,  first,  for 
uncertainty ;  second,  because  no  reference  Is 
made  therein  to  the  heir  or  heirs  of  the  de- 
visor. Wherefore,"  etc  The  court.  In  sus- 
taining the  demurrer,  entered  the  following 
Judgment  "Now,  on  this  3l8t  day  of  March, 
A.  D.  1906,  the  above  cause  coming  on  to  be 
heard  on  the  defendant's  demurrer  to  the 
plaintiff's  petition,  the  plaintiff  being  repre- 
sented by  her  attorneys,  Campbell  &  Terrell, 
the  defendant  being  represented  by  bis  at- 
torneys, Oalbralth  &  McKeown,  and  the  cpurt 
being  fully  advised  In  the  premises.  It  Is  con- 
sidered that  Sarah  Hayes  St  John,  through 
whose  win  the  plaintiff  claims  title  to  the 
premises  In  controversy,  was  without  testa- 
mentary chpaclty  and  had  no  power  to  devise 
the  said  premises  by  will,  and  that  tbb  de' 
murrer  to  the  petition  Is  well  taken,  and 
should  be  sustained.  It  Is  therefore  ordered, 
adjudged,  and  decreed  that  the  demurrer  to 
the  petition  be  sustained,  and  that  the  cause 
be  and  the  same  Is  hereby  dismissed,  and 
that  the  defendant  recover,"  etc. 

W.  H.  Ifc  Campbell  and  Joel  Terrell,  for 
plaintiff  in  error.  Clinton  A.  Oalbralth  and 
Tom  D.  McKeown,  for  defendant  In  error. 

CLAYTON,  J.  (after  stating  the  facts  as 
above).  Without  passing  upon  the  question 
as  to  the  sufficiency  of  the  terms  of  the  will 
to  indicate  the  Intention  of  the  testator  to 
convey  her  anticipated  allotment  to  the  devi- 
see, we  will  pass  to  a  consideration  of  the 
points  argued  in  the  briefs. 

It  is  the  law,  and  it  Is  conceded,  that.  If  at 
the  time  this  will  was  executed  and  probat- 
ed the  chapter  of  Mansfield's  Digest  of  the 
Laws  of  Arkansas  relating  to  wills  was  in 
force  as  to  the  Choctaw  and  Chickasaw  Na- 


tions, then  the  will,  not  conforming  to  the 
provisions  of  that  chapter,  was  not  entitled 
to  probate,  and  conveyed  no  estate.  In  the 
case  of  In  re  Guardianship  of  Maggie  May 
Poff,  103  S.  W.  765,  in  wUch  the  opinion  was 
handed  down  by  us  at  the  last  term  of  this 
court,  but  not  yet  published,  we  held  that 
from  the  date  of  the  enactment  of  the  Curtis 
bill  (Act  June  28,  1898,  c  617,  30  Stat  495) 
to  the  enactment  of  the  act  of  April  28, 1904, 
c.  1824,  33  Stat  573,  which  latter  act  took 
from  the  Indian  tribes  all  Jurisdiction,  the 
Chickasaw  Nation  and  its  courts  had  exclu- 
sive Jurisdiction  of  all  probate  and  guardian- 
ship matters  as  to  Indians  and  their  estates. 
See,  also,  CroweU  t.  Young,  4  Ind.  T.  148,  69 
8.  W.  829;  George  ^.  Robb,  4  Ind.  T.  61,  64 
S.  W.  615.  And,  this  will  having  been  exe- 
cuted and  the  testator  having  died,  and  the 
will  having  been  probated  in  the  Chickasaw 
courts  during  the  period  of  time  that  the 
courts  of  that  nation  had  Jurisdiction,  and 
the  will  having  been  executed  in  conformity 
with  their  laws,  which  was  specially  plead- 
ed in  the  complaint,  it  was  effectual  to  con- 
vey title  to  such  real  estate  owned  or  pos- 
sessed by  the  testator  as  she  was  under  the 
law  capacitated  to  convey,  and  had  described 
In  the  will.  But,  while  we  hold  that  the 
Chickasaw  court  was  at  that  time  the  proper 
tribunal  in  which  to  probate  the  will,  we  do 
not  concede  that  the  will  relating  to  the  dis- 
position of  the  land  is  to  be  construed  by 
the  provisions  of  the  Chickasaw  statutes.  If 
so,  then  the  will  is  void,  because  by  the  law 
of  that  nation  the  fee  to  land  could  not  be 
conveyed,  either  by  grant  or  devise  at  all. 
While  section  29  of  the  Curtis  bill  had  the 
effect  of  restoring  to  the  Choctaw  and  Chick- 
asaw Nations,  to  a  large  extent  the  Jurisdic- 
tion taken  from  them  by  the  act  of  June  7, 
1897  (30  Stat  505,  c  517),  still  by  Its  very 
terms  It  left  all  of  the  provisions  of  the  Cur- 
tis bill  in  force  which  were  not  in  conflict 
with  the  agreement;  and  the  agreement  itself 
provides  that  the  United  States  courts  now 
existing,  or  that  may  hereafter  be  created  in 
the  Indian  Territory,  shall  have  exclusive 
Jurisdiction  of  all  controversies  growing  out 
of  the  title,  ownership,  occupation,  posses- 
sion, or  use  of  real  estate  of  the  Choctaw 
and  Chickasaw  tribes.  And  therefore,  while 
the  probate  of  the  will  was  within  the  Juris- 
diction of  the  courts  of  the  Chickasaw  Na- 
tion, all  questions  of  title,  ownership,  occupa- 
tion, or  use  of  real  estate  were  within  the 
Jurisdiction  of  the  United  States  court  And 
section  25  of  the  agreement,  as  well  as  sec- 
tions 12  and  16  of  the  supplemental  agree- 
ment provide  that  the  lands  shall  not  be  al- 
ienated except  as  therein  provided.  And  these 
provisions,  although  enacted  by  Congress, 
having  been  agreed  to  by -the  Chickasaw  peo- 
ple, are  their  laws,  which,  by  the  agreement 
are  to  be  enforced  by  the  United  States 
courts.  Therefore,  if  it  be  conceded  that 
the  will  is  in  its  terms  sufficiently  certain  to 
show  an  intention  upon  the  part  of  th«  tes- 
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tator  to  oonvey  her  allotment,  then  the  only 
qaestion  la:  Did  the  law  at  that  time  permit 
allotted  land  to  be  devised  by  will  by  a 
Chickasaw  Indian?  And  this  depends  upon 
the  Question  as  to  whether  or  not  a  oonvey- 
ance  of  land  by  devise  In  a  will  Is  an  alien- 
ation of  the  land. 

The  statute  in  force  at  the  time  of  tha 
execution  of  the  will  and  the  death  of  the 
testator  was  the  supplemental  agreement, 
ratified  by  Act  Cong.  July  1,  1902,  c.  1362, 
82  Stat  811,  the  twelfth  and  sixteenth  sec- 
tions of  which  are  as  follows:  "Sec.  12. 
Bach  member  of  said  tribes  shall,  at  the 
time  of  the  selection  of  bis  allotment  desig- 
nate as  a  homestead  out  of  said  allotment 
land  equal  In  value  to  one  hundred  and 
sixty  acres  of  the  average  allottable  lands  of 
the  Choctaw  and  Chickasaw  Nations,  as 
nearly  as  may  be,  which  shall  be  Inalienable 
during  the  lifetime  of  the  allottee,  not  ex- 
ceeding twenty  one  years  from  the  date  of 
the  certificate  of  allotment,  and  separate 
certificate  of  allotment  shall  Issue  for  said 
homestead."  "Sec.  1&  All  lands  allotted  to 
members  of  said  tribes,  except  such  land  as 
Is  set  aside  to  each  for  a  homestead  as  here- 
in provided,  shall  be  alienable  after  Issuance 
of  patent  as  follows;  one  fourth  In  acreage 
in  one  year;  one  fourth  in  acreage  in  two 
years,  and  the  balance  in  five  years ;  In  each 
case  from  date  of  patent;  provided,  that 
such  land  shall  not  be  alienable  by  the 
allottee  or  his  heirs  at  any  time  before  the 
^cplratlon  of  the  Choctaw  and  Chickasaw 
tribal  government  for  less  than  its  appraised 
value."  As  far  as  the  provisions  of  section 
12  are  concerned,  it  is  clear  that  the  home- 
stead cannot  be  alienated  by  the  allottee  un- 
til 21  years  shall  have  elapsed,  if  be  live 
that  long.  If  he  do  not  live  that  long,  then. 
Inasmuch  as  in  that  event  it  cannot  be 
alienated  until  his  death.  It  cannot  be  alien- 
ated at  all  by  him  before  the  expiration  of 
the  21  years ;  and  therefore,  If  a  will  execut- 
ed by  blm  within  the  21  years  divesting  his 
estate  of  the  title  to  the  land  be  an  aliena- 
tion of  the  land,  It  would  be  void.  Is  It  an 
alienation  within  the  meaning  of  the  statute? 
Land  is  the  gift  of  nature.  In  its  original 
condition,  by  her  laws,  all  men  were  entitled 
to  an  equal  use  of  it  But  for  the  good  and 
the  convenience  of  society  the  law  of  the 
state  permits  every  Individual  to  possess  and 
hold  to  Ills  use  as  much  as  he  may  lawfully 
acquire.  But  recognizing  the  fact  that  men 
can  only  hold  and  enjoy  the  use  of  land  so 
long  as  they  shall  live,  the  law  has  dug  a 
channel  down  which  the  title  flows  after 
death.  It  leads  to  the  heir,  and  from  the 
heir  to  hla  heir,  and  so  on  through  all  time. 
The  owner  of  the  fee  may  deflect  the  channel 
80  as  to  cause  it  to  flow  past  the  heir  into 
the  hands  of  strangers  in  two  ways:  First 
by  a  grant  evidenced  by  a  deed;  second,  by 
a  devise,  evidenced  by  a  will.  In  both  In- 
stances the  act  is  done  by  the  owner  of  the 
tta.    It  Is  his  deed,  and  liis  wUl,  and  hla  act 


done  In  bis  lifetime,  and  the  result  la  the 
same.  The  inheritance  la  cut  off,  the  expec- 
tancy of  the  heir  is  defeated;  the  title  is  di- 
vested so  as  to  become  the  head  of  a  new 
ancestral  line  of  Inheritance  by'  the  one  way 
as  fully  and  to  the  same  effect  as  by  the 
other.  All  agree  that  If  It  be  done  by  grant 
It  Is  an  alienation  of  the  land.  Then,  why 
not  an  alienation  If  done  by  devise?  What 
difference  does  it  make  that  the  separation 
of  the  title  from  the  grantor  or  devisor  oc- 
curred before  or  at  the  time  of  death  if  the 
result  was  caused  by  the  act  of  the  owner 
done  in  bis  lifetime?  There  can  be  no  ques- 
tion but  that  at  the  common-law  alienation 
of  realty  was  effectual  as  well  by  devise  as 
by  grant  "As  understood  at  common  law,  to 
alienate  real  estate  Is  voluntarily  to  part 
with  the  ownership  of  It  either  by  bargain 
and  sale,  or  by  some  conveyance,  or  gift  or 
will.  The  right  to  alienate  was  a  right 
which  the  owner  had  over  the  real  estate 
to  divest  it  from  the  heir.  Alienation  dif- 
fers from  descent  in  this:  that  aliena- 
tion Is  effectual  by  voluntary  act  of  the 
owner  of  the  property,  while  descent  Is  the 
legal  consequence  of  the  decease  of  the  own- 
er, and  is  not  changed  by  any  previous  act 
of  volition  of  the  owner.  A  sale  and  con- 
veyance is  an  alienation  that  takes  effect 
from  the  time  of  the  transfer,  while  a  devise 
is  an  alienation  that  takes  effect  on  the  de- 
cease of  the  testator,  or  according  to  the 
terms  of  the  will.  But  property  not  trans- 
ferred or  devised  Is  not  alienated  according 
to  the  principles  of  the  common  law."  Bur- 
bank  V.  Rockingham  Ins.  Co.,  21  N.  H.  650,  • 
57*  Am.  Dec.  300.  Blackstone,  in  the  second 
volume  of  his  Commentaries,  says:  "The 
most  usual  and  universal  method  of  acquir- 
ing a  title  to  real  estate  is  that  of  aliena- 
tion. Conveyance  or  purchase  in  its  limited 
sense,  under  which  may  be  comprised  any 
method  wherein  estates  are  voluntarily  re- 
signed by  one  man  and  accepted  by  another, 
whether  that  be  effected  by  sale,  gift,  mar- 
riage, settlement  devise,  or  other  transmis- 
sion of  property  by  the  mutual  consent  of 
the  parties."  1  Cooley's  Blackstone,  286. 
Treating  of  the  four  methods  of  alienation 
(Id.  204),  the  same  learned  author  says: 
"The  fourth  takes  no  effect  till  after  death, 
and  that  Is  by  devise  contained  in  his  last 
will  and  testamtot" — and  devotes  a  whole 
chapter  to  a  discussion  of  "Alienation  by 
Devise."  Id.  370.  In  speaking  of  the  im- 
portance of  the  doctrine  of  the  law  of  de- 
scent he  says:  "The  doctrine  of  descents,  or 
law  of  inheritances  in  fee  simple,  is  a  point 
of  the  highest  importance,  and  Is,  indeed,  the 
principal  object  of  the  law  of  real  property 
In  England.  All  the  rules  relating  to  pur- 
chase, whereby  the  legal  course  of  descents 
Is  broken  or  altered  perpetually,  refer  to 
this  settled  law  of  inheritance  as  a  dictum 
or  first  jirinciple  universally  known  and  up- 
on which  their  subsequent  limitations  are  to 
work."     Id.   201.     It  is  our  opinion   that 
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alienation  of  laiyl  ocenn  in  erery  Instance 
when  the  legal  conrae  of  descent  haa  been 
broken  and  altered  by  the  effect  of  an  in- 
strument executed  by  the  owner  of  the  fee^ 
whether  by  Its  terms  It  talces  effect  im- 
mediately, or  at  the  death  of  the  party  ex- 
ecuting it  This  la  certainly  true  at  common 
law,  and  we  have  not  been  able  to  And  any 
statute,  conditions,  or  authoritative  Judicial 
opinions  or  judgments  that  have  changed  the 
course  of  the  common  law  In  this  particular. 

We  have  been  referred  to  the  case  of  Vin- 
ing  V.  Willis,  40  Kan.  009,  20  Pac.  232,  In 
which  It  Is  squarely  held  that  title  to  land 
passing  by  will  Is  not  an  alienation  of  the 
land  in  the  sense  of  the  Kansas  Constitu- 
tion, forbidding  the  alienation  of  a  home- 
stead without  the  Joint  consent  of  the  hus- 
band and  wife,  when  that  relation  exists. 
In  that  case  the  court  undertakes  to  show 
that  alienation  does  not  mean  the  diversion 
of  the  title  to  realty  from  the  line  of  de- 
scent but  says:  "The  word  as  used  in  the 
Constitution  we  think  means  a  voluntary 
parting  with  or  surrendering  of  some  Inter- 
est in. the  homestead;  and  a  person  never 
parts  or  surrenders  anything  by  virtue  of  a 
will,  but  only  .by  bis  subsequent  death." 
That  is,  if  he  should  not  die,  he  would  not 
part  with  It  If  he  does  die,  he  does  not 
part  with  It,  because  he  is  dead.  And,  if  it 
be  true  that  alienation  as  applied  to  real 
estate  means  only  the  passing  of  the  title 
from  the  Individual  owner  of  the  fee  so 
that  he  i)e!-sonally  surrenders  some  Interest 
that  would  affect  him  in  his  lifetime,  and 
sot  a  diversion  of  the  title  from  the  line  of 
inheritance  and  breaking  up  and  altering 
the  legal  course  of  descent  then  the  position 
Is  tenable.  But,  if  this  is  what  is  meant, 
we  respectfully  differ  from  that  court.  That 
decision,  however,  is  based  on  a  construction 
of  the  homestead  clause  of  the  Kansas  Con- 
stitution, and  it  Is  held  that  within  the 
meaning  of  that  constitutional  provision  a 
devise  of  a  homestead  is  not  an  alienation; 
and  this  Is.  all  that  Is  decided. 

The  homestead  of  Indian  lands,  as  provid- 
ed for  by  the  statute  of  the  United  States,  is 
not  the  same  as,  and  was  not  established  for 
the  purpose  that  controlled  the  I«gl8lBtures 
In  the  states  generally  in  the  establishment 
of  ordinary  homesteads.  A  '"homestead,"  as 
the  word  is  usually  used  in  the  statute,  is 
established  to  secure  a  home  free  from  the 
debts  of  the  head  of  the  family,  and  Inalien- 
able by  him,  and  for  the  benefit  of  the  fam- 
ily. Here  the  homestead  right  Is  not  vested 
In  the  head  of  the  family,  as  its  head,  or 
created  for  its  benefit,  for  every  member  of 
the  family,  from  the  father  to  the  babe  In 
Its  mother's  arms,  is  vested  with  a  home- 
stead, and  all  of  equal  value.  A  family, 
we  will  say,  of  husband  and  wife  and  five 
children,  is  vested  with  seven  homesteads,  and 
only  one  Is  owned  by  the  head  of  the  family; 
and,  as  each  member  of  the  family,  Includ- 
ing the  wife,  Is  the  owner  of  a  homestead. 


the  necessity  does  not  exist  that  one  vest 
in  the  father  as  the  head  of  the  family  for 
the  benefit  of  the  others,  and  Congress,  in 
the  use  of  the  word,  evidently  did  not  In- 
tend that  It  should  be  used  in  that  sense. 
In  the  supposed  case,  six  of  the  seven  liome- 
steads  are  vested  in  persons  who  are  not 
heads  of  families,  and  therefore  as  to  them' 
It  could  not  possibly  have  that  meaning. 
Take  a  one  year  old  Chickasaw  girl  with  a 
homestead  which  the  statute  gives  to  her, 
and  what  resemblance  Is  there  between  that 
and  the  homestead  provided  by  the  statntes 
of  the  states?  Yet  the  homestead  is  the 
same  in  all  particulars,  except  locality,  as 
that  of  her  father.  The  homestead  of  a 
Chickasaw  Indian  differs  in  no  particular 
from  his  "surplus,"  as  the  other  half  of  bis 
land  Is  called,  except  In  the  length  of  time 
In  which  it  Is  made  Inalienable.  Neither  is 
subject  to  taxation,  neither  is  subject  to  ex- 
ecution, and  lx>th  are  Inalienable  for  a  term; 
the  only  difference  being  that  the  homestead 
Is  made  inalienable  for  21  years  If  the  owner 
shall  live  so  long,  if  not  then  at  bis  death; 
the  other  In  1,  8,  and  5  years.  What  sig- 
nification, then.  Is  there  in  the  word  "home- 
stead" as  used  by  the  statute?  And  how 
does  it  affect  the  question  being  discussed? 
Congress  doubtlessly  fixed  the  longer  term  In 
which  the  one  tract  should  remain  inaliena- 
ble than  the  other,  with  the  expectation  and 
the  hope  that  the  Indian  owner  would  be  in- 
duced thereby  to  build  bis  home  upon  It; 
but  he  Is  not  required  to  do  sa  He  may 
lawfully  build  his  home  upon  the  surplus 
and  leave  his  homestead  homeless  and  ten- 
antless,  and  still,  under  the  statute,  it  would 
remain  his  homestead.  We  repeat,  what 
signification,  then,  is  there  in  the  word,  ex- 
cept to  express  the  hope  of  Congress,  and 
designate  the  one  tract  from  the  other?  A 
mere  name,  growing  out  of  an  expectation. 
It  seems  dear  to  us  that  the  idea  that  any 
part  of  the  lands  attempted  to  have  been 
devised  by  the  will  in  this  case;  in  the  sense 
of  the  meaning  of  the  word  In  the  Kansas 
Constitution,  or  of  the  Legislatures  of  the 
states  generally,  Is  a  homestead,  should  be 
discarded  and  eliminated,  and  the  case  de- 
cided as  If  the  word  "homestead"  did  not 
appear  in  the  statute;  and,  if  that  be  done, 
the  Kansas  case  is  not  an  authority  upon  th» 
question  before  us.  Section  16  of  the  sup- 
plemental  agreement  supra,  provides  that: 
"Lands  allotted  to  members  and  freedmen 
shall  not  be  affected  or  Incumbered  by  any 
deed,  debt  or  obligation  of  any  character, 
contracted  prior  to  the  time  at  which  said 
land  may  be  alienated  under  this  act;  nor 
shall  said  lands  be  sold  except  as  herein 
provided."  While  this  section  does  not  spe- 
cifically state  that  an  allottee  shall  not  dis- 
pose of  his  allotment  by  will  until  the-flme 
when  the  land  might  be  alienated,  it  goes 
far  to  show  the  Intention  of  Congress  that 
the  Indian  allottee  was  to  be  put  In  such  a 
position  In  relation  to  the  lands  that,  when 
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the  time  should  come  when  the  lands  might 
toe  disposed  of,  they  would  be  onincambered 
In  the  hands  of  their  Indian  owners,  and  dur- 
ing the  period  of  Inalienableness  they  would 
not  be  permitted  to  succumb  to  the  tempta- 
tion held  out  to  them  by  speculation  to  sell 
their  lands  by  deed  to  take  effect  immediate- 
ly or  in  the  future,  or  by  devise  to  be  enjoy- 
«d  after  their  death,  by  aliens  to  their  race, 
to  the  exclusion  of  their  heirs.  It  is  our 
opinion  that  a  devise  to  Indian  lands  in  the 
Ohoctaw  and  Chickasaw  Nations,  whether 
It  be  to  convey  the  fee  of  what  is  termed  a 
••homestead"  or  the  "surplus,"  If  executed 
.during  the  period  when  by  the  statute  the 
land  is  declared  to  be  Inalienable,  Is  void. 
That  is,  that  the  allottee,  so  far  as  the  so- 
called  homestead  is  concerned,  can  transfer 
It  by  deed  or  by  will  only  after  the  expira- 
tion of  the  twenty-one  years,  and,  as  to  the 
surplus,  after  the  expiration  of  the  one, 
three,  and  five  years,  as  provided  by  the 
statute. 

Finding  no  error  in  the  proceedings  of  the 
court  below,  the  Judgment  Is  af&rmed. 

OILL.  C.  J.,  and  TOWNSBNB  and  LAW- 
SBNOi;  JJ.,  concur. 
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26,  1907.) 
L  Wbapows  — Cabbyimo     Weapons  — What 

CONBTITDTEB. 

One  who  is  going  from  home  by  highway 
to  a  definite  point  so  distant  as  to  carry  hljn 
b«rond  the  circle  of  his  neighbors,  and  to  de- 
tain bim  throaghout  the  day,  and  not  within  the 
roatine  of  his  daily  business,  is  on  a  Joum^ 
within  the  meaning  of  Mansf.  Dig.  |  lOOf, 
prohibiting  the  carrying  of  weapons,  and  pro- 
Tidine  that  nothing  in  the  act  shall  be  so  con- 
strued as  to  prohibit  a  person  carrying  a  weap- 
on when  on  a  journey. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Weapons,  |  11.] 

Z  Same. 

In  order  to  convict  one  of  carrying  a  weap- 
on under  such  statute,  it  must  be  first  shown 
that  the  weapon  carried  by  him  was  carried 
as  a  weapon  go  as  to  be  always  accessible  (or 
ose  in  fight. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Weapons,  f  9.} 

8.  Saub— Questions  fob  Jdbt. 

Where  one  is  charged  under  the  statute 
with  carrying  a  weapon,  the  question  whether 
he  carried  the  weapon  as  a  weapon  so  as  to  be 
always  accessible  for  use  in  fight  is  a  ques- 
tion for  the  Jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  4d,  Weapons,  {{  9,  30.J 

Error  to  the  United  States  Court  for  the 
Sonthem  District  of  the  Indian  Territory; 
before  Justice  J.  T.  Dlckerson,  December  6, 
1904. 

Ooch  Easlick  was  convicted  of  carrying  a 
weapon,  and  brings  error.    Reversed. 

J.  W.  Hocker,  for  plaintiff  in  error.  J.  E. 
Humphrey,  Asst  U.  8.  Atty. 


LAWRENCE,  J.  On  May  14,  1904,  Goch 
Easlick  was  Indicted  In  the  court  below  for 
carrying  a  weapon.  He  was  tried  on  Decem- 
ber 6,  1904,  and  from  the  evidence  it  appears 
that  be  bad  l)een  for  about  two  weeks  engag- 
ed In  hauling  com  to  Purcell  for  bis  father 
from  a  place  IS  miles  distant;  that  it  took 
two  days  to  make  the  roimd  trip,  and  while 
on  the  trip  be  camped  over  night  at  the  place 
where  he  went  for  the  corn ;  that  on  April 
9,  1904,  one  Lawrence  Ham  accomj)anled  him 
on  the  trip,  and,  before  leaving  home.  Ham 
put  his  pistol  in  the  "chuck  box"  under  the 
seat  In  defendant's  wagon,  where  was  carried 
their  food  to  eat  while  on  their  Journey ;  that 
while  on  the  road  the  defendant  took  the 
pistol  out  of  the  chuck  box,  ^nd  shot  three  or 
four  times  at  a  hawk,  and  then  put  the  pis- 
tol back  in  the  box.  On  December  6,  1904, 
the  defendant  was  convicted,  and  on  the 
same  day  he  filed  motion  for  new  trial  on  the 
following  grounds:  First,  that  the  verdict 
was  not  supported  by  the  testimony ;  second, 
because  of  errors  of  the  court  at  the  trial; 
and,  third,  because  the  court  determined  ques- 
tions of  fact  which  should  have  been  left  to 
the  Jury.  The  motion  for  new  trial  was  over- 
ruled by  the  court,  and  the  defendant  brought 
the  case  up  to  this  court  for  review,  assign- 
ing as  errors  of  the  trial  court  the  following: 

First.  The  refusal  of  the  court  to  Instruct 
the  Jury,  upon  the  request  of  the  defendant, 
that  if  they  believed  from  the  evidence  that 
the  defendant  was  traveling  along  the  road, 
going  from  home  a  distance  of  18  miles,  and 
outside  the  circle  of  his  immediate  neighbors, 
and  intended  to  camp  out  over  night  before 
returning  the  next  day,  that  this  would  con- 
stitute a  "Journey"  within  the  terms  of  the 
statute,  and  he  would  not  be  guilty. 

Second.  The  refusal  of  the  court  to  instruct 
the  Jury,  upon  the  request  of  the  defendant, 
that,  If  they  find  from  the  evidence  that  the 
defendant  had  the  pistol  in  the  box  under 
the  wagon  seat,  and  saw  a  hawk  sitting  by 
the  road  side,  and  then  took  the  pistol  from 
the  box  and  after  shooting  at  the  hawk  be 
then  returned  the  pistol  to  the  box  under  the 
wagon  seat,  he  would  not  be  guilty  of  "wear- 
ing or  carrying  the  pistol  as  a  weapon." 

Third.  The  court  instructed  the  Jury  as  fol- 
lows: "Yon  are  instructed,  gentlemen  of  the 
Jury,  that  If  a  man  is  employed  in  his  daily 
occupation,  going  to  and  coming  from  his 
daily  work,  and  has  been  doing  so  for  some 
time,  having  a  definite  place  to  go  and  a  def- 
inite work  to  do,  traveling  through  the  same 
neighborhood  while  making  these  travels, 
that  then  he  would  not  In  any  event  be  upon 
a  Journey." 

Fourth.  The  court  instructed  the  Jury  as 
follows:  "You  are  instructed  that  the  pos- 
session of  a  pistol,  whether  he  had  It  on  bis 
person  or  whether  he  had  it  within  his  reach, 
the  possession  of  a  loaded  pistol  under  such 
circumstances  as  is  prohibited  by  this  stat- 
ute, is  in  law  the  carrying  of  a  pistol,  and 
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wonUI  be  a  violation  of  the  law  as  heretofore 
given  yon." 

Fifth.  The  court  instmcted  the  Jnry  as  fol- 
lows: "In  this  case,  If  yon  should  find  that 
the  defendant  had  a  loaded  pistol  on  the  pub- 
lic highway,  shooting  same  otf,  and  that  he 
was  not  upon  a  Journey,  as  herein  described 
to  you,  then  you  should  find  the  defendant 
guilty  as  charged  in  the  indictment." 

One  who  is  going  from  home  by  the  high- 
way to  a  definite  point  far  enough  distant  to 
carry  him  beyond  the  circle  of  his  neighbors 
and  to  detain  him  throughout  the  day,  and 
not  within  the  routine  of  his  dally  business, 
Is  upon  a  Journey  within  the  meaning  of  the 
exception  In  the  statute  against  carrying 
weapons.  Davis  v.  State,  46  Ark.  359 ;  Hath- 
cote  V.  State,  56  Ark.  181,  17  8.  W.  721.  It 
cannot  be  laid  down  as  a  matter  of  law  that 
one  whose  dally  business  as  a  mail  carrier 
takes  him  to  a  point  30  miles  distant  Is  not, 
while  so  engaged,  "on  a  Journey"  within  the 
exception  to  section  1007,  Mansf.  Dig.,  pro- 
hibiting the  carrying  of  weapons.  It  would 
still  be  a  question  for  the  Jury  to  decide 
whether  in  so  doing  he  passed  beyond  the 
circle  of  his  general  acquaintance;  the  ex- 
ception being  designed  as  a  protection  against 
perils  of  the  highway  to  which  strangers  are 
exposed,  and  which  are  not  supposed  to  exist 
among  one's  neighbors.  Hathcote  v.  State,  56 
Ark.  181,  17  B.  W.  721.  The  first  and  third 
assignments  of  error  are  therefore  sustained. 

2.  In  Carr  v.  State,  34  Ark.  448,  36  Am. 
Rep.  16,  the  court  holds:  "To  constitute  the 
offense  of  wearing  concealed  weapons  under 
section  1617,  Oant's  Digest,  the  Implement 
must  be  carried  about  the  person,  to  be  al- 
ways accessible  for  use  In  fight,  and  so  hid- 
den from  general  view  as  to  put  others  off 
their  guard."  Section  1517  of  Oant's  Digest 
referred  to  provides  as  follows :  "Every  per- 
son who  shall  carry  any  pistol,  dirk,  butcher 
or  large  knife,  or  sword  In  a  cane,  conceal- 
ed as  a  weapon,  nnless  upon  a  Journey,  shall 
be  adjudged  guUty  of  a  misdemeanor,  and 
upon  conviction.  •  •  •  ••  Section  1007  of 
Mansfield's  Digest  of  Statutes,  adopted  in 
this  territory  and  under  which  this  Indict- 
ment was  found,  provides  that  "any  per- 
son who  shall  wear  or  carry  In  any  man- 
ner whatever  as  a  weapon  any  dirk  or  bowie 
knife,  or  a  sword,  or  a  spear  In  a  cane,  brass 
or  metal  knucks,  razor,  or  any  pistol  of  any 
kind  whatever,  except  such  pistols  as  are 
used  In  the  army  or  nary  of  the  United 
States,  shall  be  guilty  ot  a  misdemeanor. 
•  •  •  Provided  further,  that  nothing  in 
this  act  shall  be  so  construed  as  to  prohibit 
any  person  from  carrying  any  weapon  when 
upon  a  Journey  or  upon  bis  own  premises." 
In  order  to  convict  the  defendant.  It  must  be 
first  shown  that  the  pistol  was  carried  by 
him  as  a  weapon,  or  so  as  to  be  always  ac- 
cessible for  use  In  a  fight,  and  this  was  a 
question  to  be  left  to  the  Jury. 

The  second,  fourth,  and  fifth  assignments 


of  error  are  also  sustained,  and  the  Judg- 
ment of  the  lower  court  Is  reversed  and  cause 
remanded. 

GILL,  0.  J.,  and  CLAYTON,  J.,  concur. 


GOODRUM  et  al.  v.  BUFFALO. 

(Court  of  Appeals  of  Indian  Territory.     Sept 
26,  1807.) 

1.  InniANB — Lands— Almnation — Statutobt 
Peovi8ion»— Patents— CoNSTRDCTioN. 

Act  Cong.  March  2,  1895,  c  188  (28  Stat, 

907),  relating  to  allotments  of  land  to  the  (2ua- 
paw  Indians,  provides  that  the  allotment  shall 
be  inalienable  for  a  period  of  25  years  from 
and  after  the  date  of  the  patent.  Patents  Is- 
sued under  the  act  read:  ''But  with  the  stipn- 
lation  and  limitation  contained  in  the  afore- 
said act,  that  the  land  embraced  in  this  pat- 
ent shall  be  inalienable  for  the  period  of  twen- 
ty-five years  from  and  after  the  date  hereof." 
Held  that,  though  after  the  death  of  the  allottee 
the  land  might  cease  to  be  an  allotment,  yet 
under  the  limitation  of  the  patent  an  heir  of  the 
allottee  could  not  alien  the  land  for  tte  period 
of  25  years. 

2.  JUDauENTB— OOUATBBAI.  ATTACK. 

A  Judgment  of  a  domestic  court  cannot  be 
collaterally  attacked  because  of  an  erroneous 
construction  of  the  law. 

[Eid.  Note.— For  cases  in  point,  see  CJent  Die. 
vol.  30,  Judgment,  §§  041-950.] 

3.  Same— CoNerrBUOTiow. 

A  Judgment  finding  that  plaintiffB,  mem- 
bers of  an  Indian  tribe,  had  the  right  to  con- 
vey certain  lands  to  the  extent  of  their  interest 
therein,  and  directing  that  they  release  all 
claim  they  had  thereto,  and  ordering  a  convey- 
ance of  a  good  and  valid  title  but  not  stating 
the  extent  of  the  title,  went  only  to  the  extent 
of  finding  that  plaintiils  could  convey  such  title 
as  was  permitted  by  law  to  be  conveyed,  and 
did  not  find  them  entitled  to  convey  the  fee. 

4.  Same. 

Where  statutes  prohibited  the  allottees  of 
Indian  land  to  alien  the  land  for  a  period  of 
25  years,  but  authorized  them  to  lease  the  land 
for  a  period  of  3  years,  a  judgment  finding 
that  certain  ulottees  had  a  right  to  convey 
the  land  to  the  extent  of  their  interest  therein, 
and  ordering  a  conveyance  of  a  good  and  valid 
title,  would  be  construed  to  refer  to  a  right 
to  convey  a  leasehold  interest  only. 

Error  to  the  United  States  Court  for  the 
Northern  District  of  the  Indian  Territory; 
before  Justice  Wm.  R.  Lawrence,  March  8, 
1906. 

Action  by  Arthur  Buffalo  against  C.  D. 
Goodrum  and  others.  Judgment  for  plain- 
tiff,  and  defendants  bring  error.    Affirmed. 

Arthur  Buffalo,  a  minor  Quapaw  Indian, 
brought  suit  In  ejectment  against  G.  D.  Good- 
rum  and  his  tenants  for  the  possession  of  two 
tracts  of  land  in  the  Quapaw  reservation, 
Ind.  T.  Gioodrum  in  his  answer  In  both 
cases  claims  title  as  follows :  On  September 
26,  1896,  the  lands  were  conveyed  by  patent 
from  the  United  States  to  John  Medicine  and 
Mary  Joseph,  bis  wife,  both  Quapaws,  as 
their  allotment  and  proportionate  share  of 
the  lands  of  the  Quapaws.  The  allottees  both 
died,  leaving  surviving  two  children  as  their 
sole  heirs,  Ollie  Plylor,  the  mother,  and  John 
Medicine,  the  uncle,  of  defendant  In  error, 
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who  Inherited  each  an  nndlTided  one-half  in- 
terest In  both  allotments.  On  March  28, 
1899,  subsequent  to  the  death  of  the  original 
allottees,  John  Medicine  and  OlUe  Plylor  ex- 
ecuted to  the  plaintltf  In  error,  C.  D.  Oood- 
rum,  warranty  deeds  to  said  allotments.  Sub- 
sequent to  the  execution  of  the  deeds  men- 
tioned, and  during  the  lifetime  of  the  gran- 
tors, a  controversy  arose  as  to  the  legality  of 
the  sale  to  Ooodrum ;  it  being  contended  that 
,  under  Act  Ck)ug.  March  2,  1895,  c.  188  (28 
Stat  907),  and  the  patent  Issued  in  conformi- 
ty to  the  prorisions  thereof,  the  lands  at- 
tempted to  be  conveyed  by  said  deeds  were 
Inalienable  for  the  period  of  25  years,  and 
by  virtue  of  the  provisions  of  Mansfield's  Di- 
gest an  agreed  case  was  made  between  Olile 
Plylor  and  C.  D.  Goodrum  in  the  United  States 
court  at  Vinlta,  and  between  Jolm  Medicine 
and  G.  D.  Goodrum  in  the  United  States 
court  at  Wagoner,  in  both  of  which  cases 
the  following  Identical  Judgments  were  en- 
tered: "This  cause  coming  on  to  be  heard 
•  •  •  upon  the  agreed  statement  of  facts 
and  the  submission  of  the  controversy  herein 
to  the  judgment  of  the  court,  the  court  being 
fully  advised  in  the  premises,  doth  find  that 
the  plaintiff  •  *  •  is  the  heir  at  law  of 
John  Medicine,  deceased,  and  of  Mary  Joseph, 
deceased,  and  as  such  heir  of  said  parties  is 
entitled  to  an  undivided  one-half  interest  in 
the  following  lands,  to  wit:  •  •  ♦  Which 
lands  were  allotted  *  *  •  under  the  act 
of  Congress  approved  March  2, 1895.  •  •  • 
That  the  plaintiff  *  *  *  on  March  28, 
1890,  sold  and  conveyed  to  the  defendant  O. 
D.  €k)odnmi  her  undivided  one-half  Interest 
in  and  to  the  said  lands,  and  that  there  is 
a  balance  due  from  the  said  Goodrum  to 
pialntlfT  of  •  •  •  .  That  the  said  pialntltT 
and  the  said  John  Medicine  and  Mary  Joseph 
are  and  were  all  citizens  of  the  Quapaw  tribe 
of  Indiana.  That  the  court  doth  further  find 
that  the  plaintiff  has  a  full  and  complete 
right  to  transfer  and  convey  said  lands  to  the 
extent  of  her  Interest  therein,  and  that  she  is 
competent  to  malie  a  deed  conveying  the 
same.  It  is  therefore  considered,  ordered,  and 
adjudged  by  the  court  •  ♦  •  that  she 
make  a  deed  for  the  same  to  the  said  C.  D. 
Goodrum,  upon  the  payment  of  the  said  sum, 
which  deed  shall  and  will  convey  a  good  and 
valid  title  to  the  said  lands  to  the  said  G.  D. 
Goodrum."  The  judgment  at  Wagoner  was 
entered  on  May  24,  1899,  and  the  Judgment 
at  Vinlta  on  October  2,  1899.  The  deeds  up- 
on which  plaintiff  In  error,  Ooodrum,  relies, 
were  both  executed  on  March  28,  1899 ;  and 
no  other  or  farther  deed  appears  to  have 
been  executed  after  the  rendition  of  the  above 
mentioned  Judgments.  The  defendant  In  er- 
ror, plaintiff  below,  claims  title  to  the  premi- 
ses by  reason  of  t)elng  the  sole  heir  of  the 
original  allottees;  and  claims  that  under  the 
act  of  Congress  of  March  2,  1895,  and  the 
patent  issued  thereunder,  the  lands  are  in- 
alienable for  the  period  of  25  years  from  the 
date  of  the  allotments,  and  that,  therefore, 


the  deed  from  OIlie  Plylor  and  John  Medi- 
cine, the  heirs  of  the  original  allottees,  was 
void.  The  plaintiff  in  error,  Goodrum,  con- 
tends, "first,  that  the  restriction  on  tlie  right 
of  alienation  only  applied  to  the  original  al- 
lottee, and  that  upon  his  death  the  heirs  tooli 
free  from  limitation ;  second,  conceding  that 
this  court  might  be  of  opinion  that  the  re- 
striction runs  with  the  land,  that  Inasmuch 
as  this  is  a  question  for  judicial  determina- 
tion, that,  as  far  as  this  case  is  concerned,  it 
having  l>een  decided  by  a  court  of  competent 
Jurisdiction  that  the  deed  from  plaintiff's  an- 
cestors to  Goodrum  was  a  good  and  valid 
deed,  he  is  now  estopped  by  that  Judgment, 
even   though  it  was  erroneously   rendered." 

L.  F.  Parker,  Jr.,  and  Wilson  Jb  Davis,  for 
plaintiffs  in  error.  W.  H.  Komegay,  W.  S. 
Stanfleld,  O.  H.  Graves,  and  Cooter,  Thomp- 
son &  Thompson,  for  defendant  in  error. 

CLAYTON,  J.  As  to  the  first  proposition, 
the  plaintiffs  In  error  practically  concede 
their  position  is  not  tenable.  Act  Cong. 
March  2,  1895,  providing  for  the  allotment 
of  lands  of  the  Quapaws  (chapter  188,  28  Stat 
907),  uses  the  following  Janguage:  "That 
said  allotments  shall  be  inalienable  for  a 
period  of  25  years  from  and  after  tbe  date  of 
said  patents."  Tlie  patents  issued  to  the 
original  allottees  in  this  case  In  the  year  1896 
contain  the  following  limitations :  "But  with 
the  stipulation  and  limitation  contained  in 
the  aforesaid  act,  that  the  land  embraced  in 
this  patent  shall  be  inalienable  for  the  period 
of  tweniy-flve  years  from  and  after  the  date 
hereof."  In  the  case  of  Moore  v.  Girten,  6 
Ind.  T.  384,  82  8.  W.  848,  this  court  held 
the  lands  of  the  Quapaws  were  Inalienable 
for  25  years  after  date  of  patent,  and  we  see 
no  reason  for  changing  our  holding  in  this 
respect.  The  language'  of  the  act  is  plain. 
The  language  of  the  patent  is  plainer.  The 
act  provides  that  the  "allotment"  shall  l>e  in- 
alienable, while  the  patent  provides  that  the 
"land  embraced  in  this  patent"  shall  be  in- 
alienable, etc  After  the  death  of  the  allot- 
tee, the  land  might  cease  to  be  an  "allot- 
ment," but  the  patent  limits  the  alienation  of 
the  land  for  25  yean. 

But  a  more  serious  question  is  presented  by 
the  second  contention  of  plaintiffs  in  error. 
It  is  that  a  judgment  of  a  domestic  court 
cannot  be  collaterally  attacked  because  of  an 
erroneous  construction  of  the  law.  And  this 
proposition  mu9t  l>e  conceded  to  be  correct 
We  held  at  our  last  term,  in  the  case  of 
Tootle  V.  McClellan  (not  yet  officially  publish- 
ed) 103  S.  W.  766,  that  the  Judgment  of  a  sis- 
ter state  could  not  be  attacked  collaterally  be- 
cause of  error  of  law.  This  can  only  be  done 
for  want  of  jurisdiction  of  the  subject-matter 
or  person.  In  this  case  the  ancestors  of  the 
defendant  in  error  had,  prior  to  their  death, 
attempted  to  convey,  by  warranty  deed,  all 
their  right,  title,  and  interest  in  the  lands 
in  controversy.  Subsequent  to  the  execution 
of  the  deeds  a  question  aros^  between  them 
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and  their  grantee  as  to  the  yalldlty  of  the 
deeds,  and  as  to  their  right  to  convey.  Suits 
were  Instituted  in  courts  baring  jurisdiction 
of  the  subject-matter  and  of  the  person  to 
determine  these  issues.  Hiete  is  no  proof 
whatever  In  the  record,  although  suggested  In 
the  brief,  that  these  suits  were  collusive  or 
fraudulent  And  the  Judgments  of  the  cburts 
therein  must  be  given  all  the  weight  to  which 
they  are  entitled  aa  valid,  final  Judgments. 
An  erroneous  construction  of  the  law  will  not 
render  a  judgment  void  in  a  collateral  at- 
taclc;  for,  if  the  court  rendering  the  Judgment 
had  the  power  to  pass  upon  the  particular 
statute  or  law,  Its  decision  is  final  unless  ap- 
pealed from.  Van  Fleet,  Collat  Attack,  89; 
Dugan  V.  Mayor,  etc.,.  70  Md.  1,  16  Ati.  501; 
1  Van  Fleet,  Former  Adjud.  188;  Freeman, 
Judg.  135;  eiack,  Jndg.  261.  It  being  clear, 
then,  that  the  court  had  Jurisdiction,  and 
that  Its  finding,  as  between  the  parties  and 
privies,  is  a  final  adjudication  of  the  whole 
matter,  it  becomes  important  to  consider  what 
the  finding  of  the  court  was. 

The  Judgment  entered  In  those  cases  was 
that  the  plaintiff  has  a  "full  and  complete 
right  to  transfer  and  convey  said  lands,  to 
the  extent  of  his  interest  therein,  and  that 
he  is  a  competent  person  to  malce  deed  con- 
veying the  same,"  and  that  "he  release  to  the 
said  Goodrum  any  and  all  claim  that  he  may 
have  to  the  undivided  one-half  interest,"  etc. 
From  a  careful  reading  of  the  judgments, 
it  will  be  noticed  that,  while  it  may  be  true 
that  the  court  rendering  them  intended  to 
hold  that  Ollie  Plylor  and  John  Medicine 
could  convey  to  Ooodrum  the  fee  simple  title 
to  the  lands  in  controversy,  it  nevertheless 
is  true  that  the  judgments  do  not  go  this  far. 
The  courts  both  found  that  the  plaintiffs  had 
"full  and  complete  right  to  convey  said  lands 
to  the  extent  of  their  Interest  therein,"  and 
directed  that  they  release  any  and  all  claims 
that  they  may  have,  and  ordered  a  convey- 
ance of  a  "good  and  valid  title,"  but  the  ex- 
tent of  the  title  conveyed  or  to  be  conveyed  is 
not  stated.  And  therefore  we  must  hold  that 
the  judgments  of  the  Vinlta  and  Wagoner 
courts  only  go  to  the  extent  of  finding  that 
the  plaintiffs  could  and  did  convey  only  such 
title  as  was  permitted  by  law  to  be  conveyed. 
The  act  of  June  7,  1897  (30  Stat  721,  c  8), 
which  was  passed  prior  to  the  execution  of 
the  deeds  in  controversy  here,  provided  that 
the  allottees  of  land  in  the  Quapaw  agency 
might  lease  their  allotments  for  the  period 
of  three  years.  And  this  leasehold  interest 
was  the  only  interest  or  title  in  the  lands 
that  they  could  convey  at  the  time  of  the 
rendition  of  the  Judgments  al>ove  referred  to. 
"A  deed  which  purports  to  convey  a  greater 
estate  than  the  grantor  has  will  be  void  only 
as  to  the  excess,  and  will  be  construed  as  a 
conveyance  of  that  which  It  was  in  his  pow- 
er to  convey."  13  Cyc.  657,  and  cases  cited. 
"Possession  under  an  invalid  conveyance  or 
contract  of  sale  creates  a  tenancy  at  will." 
Rogers  t.  HiU,  3  Ind.  T.  562,  61  S.  W.  53a 


And,  as  the  plaintiffs  in  the  suits  referred  to 
had  the  right,  under  the  act  of  June  7,  1887, 
to  convey  by  deed  a  leasehold  interest,  which 
was  a  "good  and  valid  title,"  to  the  extent 
of  that  interest,  the  Judgments  of  the  courts 
at  Vinlta  and  Wagoner  must  only  be  given 
the  effect  of  adjudicating  that  such  an  inter- 
est was  all  that  was  conveyed  by  the  attempt- 
ed warranty  deeds.  And,  as  these  deeds  were 
executed  In  1890,  and  the  suits  in  ejectment 
were  instituted  in  1903,  the  term  for  which 
the  leases  could  nm  under  the  act  of  Con- 
gress, three  years,  had  expired,  and  the  de- ' 
fendant  in  error  could  maintain  ejectment 
for  the  possession  of  the  premises. 

For  the  reasons  above  stated,  the  Judgment 
of  the  court  below  Is  affirmed. 

GILU  a  J.,  and  TOWNSBND.  J.,  amcnr. 


OOODRUM  et  al.  ▼.  BUFFALO. 

(Court  of  Appeals  of  Indian  Territory.    Sept. 
28,  1007.) 

Error  to  the  United  States  Court  for  the 
Northern  District  of  the  Indian  Territory; 
before  Justice  Wm.  B.  Lawrence^  Mandt  8, 
1006. 

Action  by  Arthur  Buffalo  against  C  D. 
Goodrum  and  others.  From  the  Judgment, 
defendants  bring  error.    A£9rmed. 

L.  F.  Parker,  Jr.,  and  Wilson  ft  Davis,  tat 
plaintiffs  in  error.  W.  H.  Komegay,  W.  S. 
Stanfleld,  and  O.  H.  Graves,  for  defendant  in 
error. 

CLAYTON,  J.  Except  as  to  the  land  in- 
volved, and  a  portion  of  the  plaintltts  in 
error,  this  case  is  identical  with  that  of  C.  D. 
Goodrum  et  aL  v.  Arthur  Buffalo  (No.  670) 
104  S.  W.  942,  this  day  decided  by  this  court; 
and  the  opinion  in  that  case  is  here  referred 
to  and  adopted  as  the  opinion  in  this  case. 

For  the  reasons  stated  In  said  opinion,  the 
judgment  of  the  court  below  is  affirmed. 

GILL»  C.  J.,  and  TOWNSEND,  3.,  ooncnr. 


PUBCBLL  CXXTTON  SEED  OIL  MILLS  T, 
BELL  et  aL 

(Court  of  Appeals  of  Indian  Territory.    Sept. 
26,  1907.) 

1.  Tboveb  and  CJohvebsiow—Bvidkncb— Suf- 
ficiency. 

Evidence  held  sufficient  to  establish  a  con- 
version by  defendant. 

SEJd.  Note.— For  cases  in  point  see  C!ent  Dig. 
.  47,  Trover  and  Conversion,  |§  232-244.] 

2.  Samb— Neckssitt  fob  Dekand. 

In  an  sction  for  conversion,  no  demand  for 
the  property  need  be  shown;  the  act  of  con- 
version being  an  assertion  of  ownership. 

[Ed.  Note.— For  cases  in  point  see  Ont  Dig. 
ToU  47,  Trover  and  Conversion,  i  148.} 
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8.  Appeal— Habiil£Ss    Ebbob— Unnscxssabt 

Pbooj. 

Since  In  conversion  no  demand  for  the 
property  need  be  ghown,  error  in  permitting 
plaintiff  to  make  8uch  proof  is  harmless. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8.  Appeal  and  Error,  |  4155.] 

4.  SAire— Reopening  Cask. 

Since  the  only  evidence  defendant  in  an  ac- 
tion for  conversion  introduced  was  after  the 
case  was  reopened,  and  plaintiff  at  that  time 
offered  no  evidence  except  immaterial  proof  of  a 
demand  for  the  property,  defendant  may  not 
complain  because  the  case  was  reopened. 

[Eld.  Note.— For  G«sea  in  point,  see  Cent.  Diir. 
VOL  3,  Appeal  and  Error,  H  4153,  4155.] 

5.  Samb  — AflMOimBKi    OF    Ebrob— Sum- 

CIENCY.    , 

Under  rule  11  of  the  Cirenlt  Court  of  Ap- 
peals for  the  BlRhth  Circuit  (150  Fed.  zzvil.  79 
C.  C.  A.  xrvii),  applicable  to  the  Court  of  Ap- 
peals for  the  Indian  Territory,  a  specification  of 
error  on  the  admission  of  evidence  should  quote 
the  substance  of  the  testimony  objected  to. 

6.  TbOVEB    and    CONVEBSION— BVIDBNOB— Ad- 
UI8SIBILITY. 

In  an  action  for  converting  cotton  seed 
hulls,  plaintiffs  could  show  the  payment  of  the 
price  for  the  hulls  to  show  their  ownership  and 
right  to  possession. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trover  and  Conversion,  |  266.] 

7.  WrrNKSBBS— liEADiNO  QtntsnoNs. 

The  allowance  of  leading  questions  In  ex- 
amining witnessea  is  largely  within  the  trial 
conrt's  discretion. 

8.  TRIALf— iNSTRUcnoNa— Rbqdests. 

Where,  in  an  action  for  converting  cotton 
seed  hulls,  the  trial  court  failed  to  state  the 
issues  to  the  jury,  it  was  error  to  refuse  an 
instmcdon  containing  a  clear  statement  of  the 
issnesi. 

Error  to  tbe  United  States  Court  for  the 
Sonthem  District  of  the  Indian  Territory; 
before  Justice  Hosea  Townsend,  April  11, 
1900. 

Action  by  3.  E.  Bell  and  another  against 
the  Purcell  Cotton  Seed  Oil  Mills.  From  a 
Judgment  for  plaintiffs,  defendant  brings  er- 
ror.   Reversed  and  remanded. 

Bell  and  Mays,  the  plaintiffs  below  and  de- 
fendants In  error  here,  were  engaged  In  feed- 
ing cattle  at  Pnrcell;  and  for  that  purpose 
used  largely  cotton  seed  bulls,  which  they 
obtained  from  a  bouse  in  Memphis.  In  mak- 
ing their  purchases,  they  would  do  so  by  and 
through  tbe  Purcell  Cotton-  Seed  Oil  Mills,  a 
corporation,  defendant  below,  plaintiff  In  er- 
ror here.  The  particular  car  load  of  hulls 
the  conversion  of  which  is  charged  by  the 
complaint  was  ordered  by  defendant  and 
came  to  Purcell  In  car  No.  903,  which  was 
set  out  on  the  track  of  tbe  defendant  at  tbe 
mill.  It  arrived  on  February  3d,  and  was  put 
on  the  track  tbe  next  day.  The  railway  com- 
pany executed  its  receipt  to  the  defendant 
for  tbe  freight.  On  February  3d,  the  day 
that  car  No.  903,  loaded  with  the  hulls,  ar^ 
rived,  the  plaintiff,  by  a  check  on  the  Chicka- 
saw National  Bank  of  Purcell,  including  this 
Item  with  a  number  of  others,  amounting  In 
the  aggregate  to  the  sum  of  $715.76,  paid  the 
defendant  for  the  hulls,  and  turned  the  bill 
of  lading  over  to  them.  The  records  of  the 
104  8.W.-«0 


railroad  company  show  that  on  February 
15th  the  car  No.  903  was  empty.  The  plain- 
tiff testified  that  they  did  not  know  what  be- 
came of  the  car  load  of  hulls.  Mr.  Williams, 
manager  of  the  defendant  company,  testified 
that  the  books  of  the  company  showed  that 
plaintiffs  used  them ;  but  the  record  was  not 
produced.  The  value  of  tbe  hulls  was  shown 
to  be  $212.45.  Counsel  for  plaintiff  in  error 
has  filed  a  brief  In  which  he  neither  quoted 
from,  dtes,  nor  refers  to  a  single  authority. 
Counsel  for  defendant  in  error,  although  a 
year  ago,  when  this  case  was  submitted,  earn- 
estly requested  and  procured  leave  of  the 
court  to  file  brief  within  20  days  thereafter, 
has  filed  none.  We  merely  mention  this  fact 
for  the  purpose  of  emphasizing  our  thanks 
for  and  high  appreciation  of  the  aid  we  have 
received  from  counsel  by  their  energetic  and 
exhaustive  search  for  and  presentation  of  the 
law  of  the  case. 

J.  F.  Sharp,  for  plaintiff  in  error.  Dorset 
Carter,  for  defendant  In  error. 

CLAXTON,  J.  (after  stating  tbe  facts  as 
above).  At  tbe  cio^e  of  plaintiffs'  testimony, 
a  demurrer  to  the  evidence  In  short  upon  the 
record  was  interposed,  and  a  verbal  motion 
to  Instruct  the  jury  to  find  for  tbe  defendant, 
on  the  ground  that  there  was  no  evidence  to 
prove  a  conversion  by  the  defendant,  and  that 
the  proof  did  not  show  any  liability  on  the 
part  of  defendant  The  demurrer  and  mo- 
tion were  overruled,  and  exception  saved. 
And  this  ruling  is  made  one  of  the  q>ecifi- 
catlons  of  error. 

The  proof  clearly  shows,  and  It  was  admit- 
ted by  Mr.  Williams,  the  defendant's  mana- 
ger, that  the  car  load  of  bulls  In  question 
was  the  property  of  the  plaintiff ;  and  It  waa 
also  shown  without  any  contradiction  that 
it  was  sent  for  by  defendant  and  was  in  Its 
possession  and  custody  under  such  circum- 
stances as  to  require  It  to  use  ordinary  dili- 
gence at  least  to  care  for  it,  and,  on  demand, 
fo  turn  it  over  to  plaintiffs.  Some  days  after 
the  arrival  of  the  car,  and  after  It  had  been 
paid  for.  It  was  found  empty  on  defendant's 
mill  tracks.  The  plaintiffs  testified  that  they 
bad  no  knowledge  as  to  what  became  of  tbe 
bulls;  and  up  to  the  time  the  demurrer  to 
the  evidence  was  interposed  this  was  all  of 
the  proof  as  to  whether  or  not  the  defendant 
had  converted  them  to  Its  own  use ;  but,  as  it 
was  shown  that  they  were  in  defendant's  pos- 
session under  such  circumstances  as  that  It 
was  its  duty  to  look  after  them  and  care  for 
them,  it  ought  to  have  known  what  became 
of  theqi,  and,  being  charged  with  their  con- 
version. It  was  sufficient  to  call  for  proof  on 
his  part.  The  circumstance  was  some  evi- 
dence from  which  an  Inference  might  be  prop- 
erly drawn  of  a  conversion,  and,  as  there  was 
no  proof  to  the  contrary.  It  was  the  pre- 
ponderance of  tbe  evidence.  The  court  then 
charged  tbe  jury,  and  at  the  conclusion  of 
tbe  charge  the  defendant  asked  tbe  court  to 
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charge  the  Jury  that,  as  there  was  no  evi- 
dence of  a  demand  by  the  plaintiffs  before 
bringing  the  suit,  to  find  for  the  defendant 
The  court  then  permitted  the  plaintiffs,  over 
the  objection  of  defendant,  to  reopen  their 
case  and  prove  the  demand,  although  no  such 
an  allegation  was  made  Inthe  complaint,  and 
It  was  not  amended  to  show  that  fftct.    This 
request  was  overruled,  and  exception  saved. 
The  suit  was  not  for  the  recovery  of  the 
property.     If  It  had  been,  a  demand  would 
have  been  necessary  to  be  both  alleged  and 
proven,  but  conversion  was  charged,  and  the 
suit  was  for  the  value  of  the  property.    Judge 
Cooley,  In  his  work  on  Torts  (volume  2  [3d 
Ed.]  870),  lays  down  the  rule  to  be  that: 
"Where  the  defendant  has  come  Into  the  pos- 
session of  property  lawfully,  or  wltliout  fault. 
It  Is  In  general  necessary  to  malie  demand  of 
possession  of  him  before  suit  will  lie.    'What 
Is  meant  by  one  coming  lawfully  into  posses- 
sion of  the  property  Is  where  he  finds  It  and 
retains  It  for  the  true  owner,  or  where  he 
obtains  the  possession  of  the  property  by  the 
permission   or   consent   of   the  plaintiff,    as 
where  the  relation  of  bailor  and  bailee  ex- 
ists.   In  this  latter  class  of  cases  a  demand 
and   refusal   would   be  necessary,   unless   It 
could  be  shown  the  defendant  had  appropri- 
ated the  article  so  found  to  his  own  use,  or 
had  disposed  of  the  property  ball^  contrary 
to  the  terms  and  stipulations  of  the  contract 
of  bailment.'    An  Instance  has  been  given  of 
an  abuse  of  the  contract  of  bailment  In  the 
case  of  property  hired  for  one  purpose  and 
appropriated  or  used  for  another.    In  such  a 
case  the  abuse  terminates  the  bailment,  and 
the  owner  may  retake  his  property  without 
demand,  or  sue  for  its  value."    Where  there 
Is  a  conversion  of  the  property,  there  Is  by 
the  very  act  an  assertion  of  ownership,  and 
In  such  case  in  a  suit  for  the  value  of  the 
property  no  demand  is  necessary ;  and  there- 
fore, while  the  court  permitted  proof  of  a 
demand  to  be  made,  and  while  it  was  Imma- 
terial, we  cannot  see  how  the  defendant  can 
possibly  be  prejudiced  by  it.     And,  as  the 
only  evidence  the  defendant  offered  at  the 
trial  was  Introduced  after  the  case  was  re- 
opened and  the  plaintiff  at  that  time  offered 
no  evidence  except  In  relation  to  the  demand, 
we  do  not  see  that  he  had  any  right  to  com- 
plain that  It  was  reopened. 

The  third  specification  of  error  is  "that  the 
testimony  of  the  plaintiff  Bell,  relating  to  a 
settlement  between  the  parties,  which  was 
objected  to  by  defendant,  should  not  have 
been  permitted  to  go  to  the  Jury."  The  as- 
signment does  not  "quote  the  substance  of 
the  testimony  objected  to,"  as  required  by 
rule  11  of  the  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  (150  Fed.  xxvii,  79  O.  C. 
A.  xxvii)  In  force  here.  But  we  have  ex- 
amined it  from  the  record.  The  settlement 
referred  to  Included  the  payment  of  the  $212.- 
45,  the  price  of  the  car  of  hulls  In  question, 
and  was  one  of  the  evidences  of  the  fact  that 


the  property  belonged  to  the  plaintiff,  and 
that  they  were  entitled  to  Its  possession,  or. 
If  converted,  to  Its  value,  and  therefore  the 
court  did  not  err  In  permitting  It  to  go  to 
the  Jury. 

Another  objection  is  that  Bell  was  permit- 
ted to  answer  leading  questions  propounded 
to  him  by  plaintiff's  attorney.  This  Is  very 
largely  within  the  discretion  of  the  court; 
and,  upon  examination  of  the  record,  we  find 
this  discretion  was  not  abased. 

The  tenth  specification  of  error  is  that  the 
court  erred  In  refusing  to  instinct  the  Jury 
at  the  request  of  the  defendant,  aa  follows: 
"That,  In  order  for  the  defendant  company 
to  have  been  gullly  of  the  conversion  of  the 
car  load  of  hulls  in  controversy.  It  Is  first 
necessary  that  the  plaintiff  should  prove  the 
ownership  of  the  car  of  hulls,  and  further 
prove  that  at  the  time  they  were  in  possession 
thereof,  or  entitled  to  the  Immediate  posses- 
sion;   and,  second,  to  also  prove  the  all^a- 
tlons  in  their  complaint,   that  the  hulls  In 
question  were  unlawfully   converted  by  de- 
fendant to  its  own  use  and  benefit."     The 
charge  of  the  court  to  the  Jury,  In  Its  en- 
tirety,  was:    "Gentlemen  of  the  Jury,  the 
plaintiff  In  this  case  has  sued  for  the  value 
of  a  car  load  of  hulls.    The  burden  Is  upon 
the  plaintiff  to  establish  by  a  fair  prepon- 
derance of  the  evidence  the  allegations  and 
statements  that  he  makes  in  his  complaint. 
You  are  the  sole  Judges  of  the  weight  of  the 
testimony  and  of  the  credibility  of  the  wit- 
nesses who  have  testified.    The  question  of 
fact  Is  one  exclusively  for  your  consideration. 
If  you  are  satisfied  from  the  evidence  that 
the  statements  and  allegations  In  the  plain- 
tiffs complaint  have  been  established  by  a 
fair  preponderance  of  the  evidence  to  your 
satisfaction,  your  verdict  should  be  a  verdict 
for  the  plaintiff  for  such  an  amoimt  as  the 
proof  may  show  you  the  plaintiff  would  be 
entitled  to  recover.    If  you  are  not  so  satis- 
fied your  verdict  should  be  a  verdict  for  the 
defendant"    Upon  an  analysis  of  the  charge, 
it  will  be  seen,  first  that  the  Issue  presented 
by  the  pleadings  are  no  where  stated  by  the 
court;  second,  that  the  Jury  are  referred  to 
the  complaint  to  ascertain  the  issues;  third, 
that  the  burden  of  proof  is  on  the  plaintiff; 
and,  fourth,  that  the  jury  are  the  sole  judges 
of  the  weight  of  the  testimony  and  the  cred- 
ibility of  the  witnesses— and  that  is  all.    The 
mere  statement  by  the  court  that  "the  plain- 
tiff In  this  case  has  sued  for  the  value  of  a 
car-load  of  hulls"  is  not  the  statement  of  any 
Issue.    It  is  simply  the  statement  that  the  suit 
was  brought  for  that  purpose;  and,  when  the 
jury  were  told  that  "the  burden  is  upon  the 
plaintiff  to  establish  by  a  fair  preponderance 
of  the  evidence  the  allegations  of  the  com- 
plaint" not  having  been  told  what  those  al- 
legations were,  they  were  sent  to  the  com- 
plaint to  find  them  for  themselves,  and  left 
to  construe  them.    The  denials  of  the  answer 
were  not  mentioned,  nor  the  defense  presented 
to  them ;  but  they  were  simply  to  go  to  the 
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complaint,  and  determine,  after  weighing  the 
evidence.  If  the  allegations  therein  contained 
bad  been  proven  by  a  preponderance  of  the 
evidence.  The  complaint  was  not  Introduced 
in  evidence,  and,  as  far  as  the  record  shows, 
had  not  been  read  or  Its  contents  stated  to  the 
Jury.  However  far  appellate  courts  may 
have  gone  In  holding  that  mere  nondlrectlon 
is  not  error,  all,  except  Mississippi  and  those 
states  which,  like  it,  have  a  statute  that 
courts  shall  not  charge  juries  at  all  unless 
requested,  bold  that  it  is  the  duty  of  the  court 
to  always  present  to  ttik  Jury  the  issues  being 
tried,  and  more  especially  so  when  requested. 
And  it  is  by  the  great  weight  of  authority 
held  that  to  simply  refer  the  jury  to  the  plead- 
ings for  the  issues  without  stating  or  even 
reading  them  to  the  Jury  I0  error.  "It  is 
the  duty  of  the  court  to  determine  the  is- 
sues, and  to  state  them  to  the  Jury.  And  it 
is  error  to  refer  them  to  the  pleadings  to 
determine  the  issues,  in  whole  or  in  part" 
Thompson  on  Trials,  §  2314.  "The  court 
should  not  refer  the  Jury  to  the  pleadings  for 
information  as  to  what  the  Issues  are,  un- 
less by  consent  of  the  parties."  Abbott's 
Trial  Brief,  Civil  (2d  Ed.)  435.  "The  dlfB- 
CQlty  which  even  Judges  of  learning  and  ex- 
perience often  encounter  In  defining  the  Is- 
sues as  Joined  in  the  pleadings  is  argument 
sufficient  in  support  of  the  rule.  It  surely 
would  not  conduce  to  a  full  and  fair  trial 
if  Jurors,  Inexperienced  in  such  matters,  were 
left  to  determine  the  issues  from  the  plead- 
ings. The  necessity  of  the  Judge  defining  the 
issues  is  too  apparent  to  be  questioned,  and, 
however  pressing  the  demands  may  be  upon 
the  time  of  the  court,  a  plain  and  concise 
statement  of  the  issues  should  always  be 
given  to  the  Jury."  Bums  v.  Ollphant,  78 
Iowa,  456,  43  N.  W.  288.  "It  is  the  province 
of  the  court  to  determine  the  issues  and  state 
them  to  the  Jury,  and  not  leave  them  to  as- 
certain the  effect  of  the  pleadings  or  the  is- 
sues which  they  present."  Myer  v.  Moon,  46 
Kan.  580,  26  Pac.  40.  See,  also,  Brltton  ▼. 
St  Louis,  120  Mo.  437,  25  S.  W.  366;  Robin- 
son T.  Berkey,  100  Iowa,  136,  69  N.  W.  434, 
62  Am.  St  Rep.  549.  "The  rule  elsewhere 
stated,  that  nondlreotion  will  be  no  ground 
of  reversing  a  Judgment,  unless  a  specific  di- 
rection upon  the  omitted  point  or  element  of 
the  charge  is  requested  and  refused,  has  been 
applied  to  an  Imperfect  statement  of  the  is- 
sues. The  party  desiring  a  more  specific  state- 
ment of  them  must  call  the  attention  of  the 
court  thereto  by  a  request  for  a  correct  In- 
struction, in  order  to  secure  a  review  of  the 
instruction  by  an  appellate  court.  Moreover, 
in  determining  whether  the  Jury,  have  been 
properly  Instructed,  the  substance  and  effect 
of  the  instructions,  taken  as  a  whole,  will 
be  considered,  and  not  merely  their  form  or 
orderly  arrangement  It  follows  that  the 
mere  fact  that  the  court  in  stating  the  is- 
sues to  the  Jury  may  have  omitted  to  state 
fully  the  nature  of  the  defense  set  up  in  an- 
swer will  not  be  prctjudicial  error  if  the  d»- 


fense  Is  fully  and  fairly  presented  in  the  sub- 
sequent Instructions  given."  2  Thompson  on 
Trials,  §  2314.  In  this  case  the  answer  was 
not  even  referred  to.  It  was  only  a  denial  It 
is  true,  bot  It  Joined  the  issue,  and  was  a  state- 
ment of  the  defense,  and  the  issue  was  not 
imperfectly  stated  by  the  court,  but  not  stat- 
ed at  all.  But  even  if  it  were  proper  to  refer 
to  the  complaint,  as  the  Jury  do  not  take  the 
pleadings  with  them  to  the  Jury  room,  the 
contents  should  either  have  been  stated,  or 
the  complaint  read  to  them.  And  when  it 
is  considered  that  the  pleadings  are  often 
couched  In  technical  language,  and  the  di0i- 
culty  that  the  courts  themselves  sometimes 
have  in  determining  what  the  Issues  really 
are,  the  necessity  for  their  construction  and  a 
plain  statement  of  them  in  the  language  of 
the  court  is  obvious.  The  defendant  was  not 
satisfied  with  the  charge,  and  asked  an  in- 
struction which.  In  effect  plainly  told  the  Jury 
that  to  maintain  the  suit,  the  plaintiffs  must 
first  prove  that  they  were  at  the  time  of 
the  conversion  the  owners  of  the  property; 
second,  that  at  that  thne  they  were  either  in 
possession,  or  entitled  to.  the  possession;  and, 
third,  that  the  defendant'  unlawfully  con- 
verted it  to  their  ovni  use.  In  other  words, 
the  ownership  of  the  property,  being  denied, 
was  an  Issue,  the  right  of  possession,  being 
denied,  was  an  issue;  and  the  conversion  by 
defendant  being  denied,  was  an  issue,  ail  of 
which,  under  the  law,  must  have  been  proven 
to  entitle  plaintiffs  to  a  verdict  This  was  a 
clear  statement  of  the  issues  raised  by  the 
pleadings,  at  least  one  with  which  the  defend- 
ant was  satisfied;  and,  as  the  court  had  fail- 
ed to  instruct  the  Jury  at  all  as  to  what  the 
issues  were,  It  was  error  to  refuse  It 
Reversed    and    remanded. 

GILL,  C.  J.,  and  TOWNSBND  and  LAW- 
RENCE, JJ.,  concur. 


FIRST  NAT.  BANK   OF  MADILL  v. 
PICKENS. 

(Court  of  Appeals  of  Indian  Territory.    Sept. 
26.  1907.) 

1.  Banes  and  Bankino  —  Deposits  —  Pat- 

MKNT  OF  COIXATEBAL  NoTE. 

Where  a  note  held  by  a  bank  as  collateral 
was  paid  to  the  bank  after  the  loan  secured 
thereby  had  been  repaid,  the  money  so  received 
became  a  deposit  for  the  use  and  benefit  of  the 
owner,  if  he  should  elect  to  so  treat  it. 

2.  Plbadino— Failure  or  Paoor— Statutort 
Pbovisions. 

Where  plaintiff  alleged  that  be  had  deposit- 
ed with  a  bank  a  certain  amount,  which  the 
bank  received  and  appropriated  to  its  own  use, 
but  had  failed  and  refused  to  return  the  same 
on  demand,  but  the  evidence  showed  that  a  note 
left  with  the  bank  by  plaintiff  as  collateral  had 
been  paid  to  the  bank  after  the  loan  secured 
thereby  was  repaid,  there  was  not  a  failure  of 
proof,  under  Ind.  T.  Ann.  St.  1899,  §  3282 
(Mansf.  Dift.  S  5077),  even  if  there  was  a  wrong- 
ful appropriation,  since  the  plaintiff  could  waive 
the  tort  and  sue  for  money  liad  and  received. 
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3.  M05ET  RCCEITKD— NATOBB  AND    SCOFC   OF 

Remkdt. 

An  action  for  money  had  and  receiTcd  He* 
whenever  a  defendant  has  received  money  under 
any  circumstances  wliich  show  that  in  equity 
and  good  conscience  it  belongs  to  plaintiff. 

[Ed.  Note.— For  cases  in  p<rint,  sea'Cent.  Dig. 
vol,  S5,  Money  Received,  |  1.] 

4.  Same— SuFncTENCT  of  Evidencb. 

In  an  action  against  a  bank  for  the  amonnt 
received  by  it  in  payment  of  a  note  left  as 
collateral,  evidence  considered,  and  heli  suffi- 
cient to  sustain  a  verdict  for  piaintiff  on  the 
theory  that  the  receipt  of  payment  was  the  act 
of  the  bank,  and  not  the  personal  act  of  the 
cashier. 

6.  Banks  and  Bankiwo— Deposits— Actionb 
—Pleading — Variance. 

In  a  suit  against  a  bank  for  an  alleged 
deposit,  where  the  evidence  showed  that  plain- 
tiff had  left  a  note  as  collateral,  and  that  after 
the  secured  indebtedness  had  been  paid  the 
maker  of  the  collateral  note  executed  another 
note  to  the  bank  for  the  balance  due  on  the  col- 
lateral note,  the  proof  of  the  implied  deposit 
sufficiently  conformed  to  the  allegations,  since 
defendant  should  have  credited  plaintiff  with 
the  amount,  and  that  which  in  equity  ought  to 
be  done  is  to  be  considered  as  done. 

6.  APPEAI>-IlG8GRVATI0n  OF  6BOT7NDS  OF  Bc- 

VIEW— Instructions. 

A  party  desiring  specific  and  elaborate  in- 
structions should  request  them  at  the  trial ; 
otherwise,  there  is  no  ground  for  error  in  the 
court  of  review. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  2,  Appeal  and  Error,  f  1309 ;  vol.  46,  Trial, 
a  628-641.] 

Error  to  the  United  States  Court  for  the 
Southern  District  of  the  Indian  Territory; 
before  Justice  Hosea  Townsend,  December  21, 
1905. 

Action  by  I.  Hunter  Pickens  against  the 
First  National  Banic  of  MadlU  and  another. 
Judgment  -  for  plaintiff  against  defendant 
bank,  and  said  bank  brings  error.    Affirmed. 

Cruce,  Cruce  &  Blakemore,  for  plaintiff  In 
error.  Potter,  Bowman  &  Potter,  for  defend- 
ant In  error. 

LAWRENCE,  J.  March  2,  1906,  defendant 
in  error  filed  bis  complaint,  alleging  as  cause 
therefor  the  following :  "For  cause  of  action 
the  plaintiff  alleges  that  some  time  la  the 
month  of  January,  1904,  the  exact  date  now 
not  remembered,  this  plaintiff  delivered  to 
and  deposited  with  the  Frst  National  Bank 
of  Madlll,  through  its  then  cashier,  F.  R. 
Iledrick,  $2,070,  which  the  said  bank  took, 
received,  and  appropriated  to  its  use  and 
benefit,  and  has  failed  and  refused  to  pay, 
or  return  the  same,  or  any  part  thereof,  to 
this  plaintiff,  though  demand  has  often  been 
made  on  said  bank  for  said  sum.  *  *  * 
Wherefore  plaintiff  says  the  said  defendants 
owe  him  said  $2,076,  with  6  per  cent,  inter- 
est thereon  from  date  of  deposit,  and  prays 
judgment  for  said  amount."  The  said  cashier 
was  Joined  with  the  bank  as  a  party  defend- 
ant. A  demurrer  to  complaint  for  such  mis- 
Joinder  was  sustained,  and  Hedrlck,  cashier, 
was  dismissed  as  defendant.  Defendant  an- 
swered, denying  that  the  deposit  had  been 
made,  that  It  had  appropriated  said  sum  of 
money,  or  any  other  sum  to  its  use,  or  that 


by  reason  of  said  acts,  or  any  other  acts.  It 
ever  became  liable  to  pay  plaintiff  any 
amonnt  of  money.  The  issue  was  tried  to 
a  Jut7> 

The  evidence  disclosed  that  defendant  In 
error  was  an  aged  Choctaw  Indian,  unable 
to  speak  or  write  the  English  language,  and 
Ignorant  of  banking  business  and  business 
methods.  The  contention  between  the  pai^ 
ties  arose  out  of  the  following  transaction: 
One  Burns,  a  son-in-law  of  defendant  in  er- 
ror, bad  made  to  defendant  In  error  his 
promissory  note  for. $3,000.  Burns  borrow- 
ed of  the  bank  $1,000  to  pay  defendant  la 
error  upon  the  note,  and  the  $3,000  note  was 
given  the  bank  as  collateral  security  for  the 
$1,000  loan,  which  loan  was  Indorsed  as  a 
credit  upon  the  $3,000  note.  Subsequently, 
and  while  the  note  was  yet  being  held  by 
the  bank  as  collateral  security.  Bums,  the 
son-ln-Iaw,  desired  to  pay  off  the  balance  of 
$2,076  due  upon  the  $3,000  note,  which  was 
held  by  the  bank  as  collateral  security,  and 
to  effect  this  purpose  he  made  a  note  to  the 
bank,  plaintiff  In  error,  February  4,  1904,  for 
$2,076,  due  November  1,  1904,  bearing  Inter- 
est at  the  rate  of  10  per  cent  per  annum,, 
signed  by  himself  and  one  P.  O.  McMillan. 
The  $3,000  note  remained  In  possession  of 
the  bank.  Bums,  in  bis  testimony,  explains 
why  this  note  was  not  taken  up.  In  this  lan- 
guage: "Well,  the  note  originally  called  for 
$3,000  at  10  per  cent  Interest,  and  I  bad 
been  handling  the  old  man's  business;  that 
Is,  collecting  the  rent  on  bis  farm.  I  have 
a  store  and  farm  down  there.  So  one  day  I 
went  down  to  settle,  and  my  book  showed  I 
had  overpaid  the  old  man  more  money  than 
was  coming.  He  owed  me  a  store  account 
amounting  to  $200  and  some  cents,  so  I 
wrote  out  a  settlement,  and  I  says,  'Just 
make  it  even  money,  and  hand  It  to  the  old 
man.'  Hedrlck  says,  'I  can't  turn  the  note 
over  to  you.  That  is  a  settlement  between 
the  old  man  and  you.  That  is  a  matter  be- 
tween you  and  the  old  man.  I  will  turn  the 
note  over  to  the  old  man,  and  you  and  him 
settle.'  ♦  ♦  ♦  I  have  never  seen  the  note 
since."  This  witness  testifies  that  he  paid 
the  $2,076  note,  made  to  the  bank,  plaintiff 
in  error,  to  Hedrlck  November  1,  1904.  De- 
fendant in  error  testified,  through  an  Inter- 
preter, that  he  did  business  with  the  plain- 
tiff In  error,  had  put  money  In  the  bank,  bad 
a  pass  book  furnished  by  It,  and  had  deliver- 
ed it  over  to  the  bank,  upon  its  request ;  but 
It  had  not  been  returned  to  him.  He  stated 
that  he  had  drawn  money  from  the  bank,  at 
one  time  $l,3uO.  It  appears,  from  a  state- 
ment furnished  by  plaintiff  In  error  and  used 
In  evidence  by  defendant  in  error,  that  there 
was  paid  this  defendant,  November  17,  1904, 
at  the  bank,  by  the  cashier,  Hedrlck,  $1,363.27, 
which  balanced  defendant's  accounts,  as 
shown  by  the  statement.  The  statement  did 
not  embrace  the  note  of  $3,000,  or  any  part 
of  It  It  Is  undisputed,  and  so  testified  by 
Hedrlck,  the  cashier  of  the  bank,  that  tba 
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transaction  between  him  and  Bnma  as  to  the 
payment  and  satisfaction  ot  the  $2,076,  bal- 
ance of  the  18,000,  was  without  the  knowl- 
edge of  defendant  In  error.  The  note  then 
held  by  the  bank  was  pali  In  full  by  Bums 
November  4,  1904. 

At  the  close  of  the  evidence  the  defendant 
Bank  requested  the  court  to  Instmct  the 
Jury  to  return  Its  verdict  in  favor  of  defend- 
ant, which  was  refused.  It  then  requested 
the  court  to  instruct  the  jury  "that  before 
yon  can  find  for  the  plaintiff  yon  must  be- 
lieve from  the  evidence  that  the  money  sued 
for  was,  either  by  the  plaintiff  or  some  one 
on  his  behalf,  deposited  with  the  defendant," 
which  Instruction  the  court  refused.  It  fur- 
ther requested  the  following  instrnctlon :  "If 
you  find  that  the  $3,000  note  testified  about 
was  left  with  the  defendant  as  collateral 
security,  without  authority  upon  the  part  of 
the  defendant  to  collect  the  same,  and  that 
thereafter  Hedrlck,  in  bis  Individual  capac- 
ity, and  not  as  the  agent  of  the  bank,  collect- 
ed said  note,  and  appropriated  the  said  pro- 
ceeds to  his  own  use,  you  will  find  for  the 
defendant" — ^whlch  was  refused  by  the  court 
The  further  request  was  made  by  It  to  In- 
struct the  Jury:  "If  you  find  from  the  tes- 
timony that  the  $2,076,  testified  about,  was 
not  actually  paid  to  the  defendant,  but  that 
through  an  arrangement  between  Hedrlck 
and  Burns  the  said  Hedrlck  in  his  individual 
capacity  credited  the  $3,000  note,  testified 
about,  with  said  sum  of  $2,076,  and  received 
in  lieu  thereof  from  said  Bums  a  note  for 
said  amount,  you  will  find  for  the  defendant" 
— which  instruction  was  refused.  The  court, 
in  substance.  Instructed  the  jury  "that  the 
burden  of  the  proof  is  upon  plaintiff  to  es- 
tablish all  the  material  allegations  of  his 
complaint,  that  it  was  the  sole  judge  of  the 
weight  of  the  testimony  and  the  credibility 
of  the  witnesses,  and  that  the  questions  were 
exclusively  for  Its  consideration.  If  the  evi- 
dence shows  that  the  defendant  Is  indebted 
to  the  plaintiff  for  any  amount  of  money, 
yonr  verdict  should  be  for  him  for  the 
amount  yon  may  find  due  to  him.  If  the 
plaintiff  has  failed  to  establish  his  claim  by 
fair  preponderance  of  the  evidence,  then  you 
should  find  In  favor  of  the  defendant." 

I'he  Jury  returned  a  verdict  In  favor  of 
plaintiff  for  $2,076,  with  Interest  at  6  per  cent 
per  annum  from  November  17,  1904.  Defend- 
ant filed  Its  motion  for  new  trial,  and  stated 
the  causes  to  be:  "First,  the  refusal  of  the 
court  to  Instruct  the  jury  to  return  a  verdict 
for  defendant;  second,  in  refusing  instruc- 
tion 2;  third,  in  refusing  to  give  instruction 
8;  fourth,  in  refusing  instruction  4;  fifth,  in 
refusing  to  permit  witness  Bums  to  testify  to 
conversation  between  himself  and  Hedrlck  at 
the  time  the  $2,076  note  was  made;  sixth,  the 
testimony  falls  to  sustain  the  verdict,  as  the 
uncontradicted  testimony  shows  that  the  plain- 
tiff did  not  actually  deposit  the  amount  of 
money  sued  for  with  defendant,  but  show- 
ed that  if  defendant  was  liable  In  any  event 


to  the  plaintiff,  it  was  not  liable  upon  the 
contract  of  deposit  but  only  for  a  wrongful 
appropriation  of  the  $3,000  note  left  with 
it  as  collateral  security."  The  motion  for 
new  trial  was  overruled. 

Plaintiff  in  error  assigns  as  error  the  same 
causes  as  appear  In  Its  motion  for  new  trial, 
and  in  the  same  order,  with  the  exception  of 
the  last  the  sixth,  which  be  omits,  and  lu 
lieu  thereof  assigns  as  error  the  overruling 
of  motion  for  new  trial.  The  whole  of  the 
errors  assigned  are  expressed  in  the  sixth 
ground  for  a  new  trial,  which  states  that 
"the  uncontradicted  testimony  shows  that  the 
plaintiff  did  not  actually  deposit  the  amount 
of  money  sued  for  with  the  defendant  but 
shows  that  if  defendant  was  liable  in  any 
event  to  the  plaintiff.  It  was  not  liable  upon 
the  contract  of  d^rasit,  but  only  for  a  wrong- 
ful appropriation  of  the  $3,000  note  left 
with  it  as  collateral  security."  This  amounts 
to  an  admission  that  this  note,  upon  which 
there  was  due  $2,000  and  interest  at  10  per 
cent,  per  annum  from  December  30,  1003, 
had  been  wrongfully  appropriated  by  the 
plaintiff  in  error;  for  the  evidence  is  abun- 
dant and  not  controverted,  that  the  note  was 
in  Its  custody  and  control  and  was  being  held 
by  It  In  the  character  of  a  trastee  for  defend- 
ant in  error  after  it  bad  ceased  to  be  col- 
lateral security  for  the  Bums  $1,000  loan, 
which  was  paid.  There  is  no  pretense  that 
it  was  being  held  by  the  bank  for  collection, 
and  neither  in  the  nature  of  a  deposit  It 
was  the  plain  duty  of  the  bank  to  have  re- 
turned it  to  defendant  in  error.  On  the  con- 
trary, without  the  knowledge  of  defendant  In 
error,  the  cashier  of  plaintiff  In  error  evolved 
a  scheme  by  which  this  note  should  be  con- 
verted into  money  for  the  benefit  of  Burns 
and  the  plaintiff  in  error.  February  4,  1904, 
Bums  as  principal  and  P.  O.  McMillan  as  co- 
maker made  a  note  to  the  plaintiff  in  error 
for  the  sum  of  $2,076,  the  estimated  t>al- 
ance  due  upon  this  $3,000  note,  due  Novem- 
ber 1,  1904,  bearing  10  per  cent  interest  per- 
annum  after  maturity,  and  this  note  was 
paid  in  full  to  the  plaintiff  In  error  during 
the  month  of  November,  1904.  Thereby  this 
money  became  a  deposit  for  the  use  and  bene- 
fit of  defendant  if  he  should  elect  to  so 
treat  it 

The  plaintiff  earnestly  Insists  that  there 
was  an  actual  loan  of  $2,076  made  to  Bums' 
by  Hedrlck  upon  his  own  account  out  of  the 
money  of  his  father-in-law  which  was  then 
In  the  bank,  and  this  In  fact  was  not  a  trana- . 
action  between  the  bank  and  Bums,  but  a 
transaction  between  Hedrlck  and  Bums,  and 
therefore  the  bank,  plaintiff  in  error,  is  not 
liable  to  account  to  defendant  in  error  for  any 
deposit  because  of  the  $3,000  note;  that  if 
the  bank  is  liable  to  defendant  in  error,  it  is 
for  the  wrongful  conversion  of  said  note, 
which  is  a  tort  snd  therefore  the  allegata 
and  the  probata  do  not  agree,  or,  in  other 
words,  a  failure  of  proof,  and  citea  section 
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S282,  Ind.  T.  Ann.  St  1809  (Manst  Dig. 
I  8077):  "Where,  bowerer,  the  allegation 
of  the  claim  or  defense  to  which  proof  Is  di- 
rected Is  unproved,  not  In  some  particular  or 
particulars  only,  but  in  Its  general  scope  and 
meaning,  It  is  not  to  be  deemed  a  case  of 
variance  within  the  last  two  sections,  bat 
a  failure  of  proof."  Concede  that  it  was  a 
wrong,  a  tort,  for  the  plaintiff  In  error  to 
thus  convert,  or,  say,  misappropriate,  the 
defendant  In  error's  securities  In  its  control 
and  possession  for  which  an  action  might  Us 
for  damages,  yet  It  is  a  common-law  rule 
that  a  plaintifT  may  waive  a  tort  of  this  char- 
acter and  sue  in  assumpsit  for  money  had  and 
received;  and,  furthermore,  It  is  equitable 
in  its  nature,  and  lies  wherever  a  defendant 
has  received  money  under  any  circumstances 
which  show  that  in  equity  and  good  eon- 
science  It  belongs  to  the  plaintiff.  While  the 
complaint  contains  unnecessary  allegations 
that  would  have  been  subject  to  a  motion  to 
strike,  yet  It  contains  enough,  properly  plead- 
ed, to  sustain  the  proof  offered. 

It  is  further  insisted  by  plaintiff  in  error 
that  the  action  of  the  cashier,  Hedrlck,  in 
this  transaction  was  not  within  the  scope 
of  his  employment,  and,  there  being  no  proof 
that  it  was  done  with  Its  knowledge,  it  is 
not  responsible  therefor.  The  evidence  plain- 
ly shows  that  the  $2,076  note  was  made  by 
Bums  to  plaintiff,  and  so  Burns  testified, 
which  is  in  no  way  refuted,  that  he  paid  the 
whole  amount  of  the  note  to  Hedrlck,  Its 
cashier;  and.  In  the  absence  of  proof  to  the 
contrary,  it  is  presumed  that  the  cashier 
passed  It  to  the  credit  of  the  bank,  plaintiff 
in  error  (though  "in  equity  and  good  con- 
science" he  shonld  have  given  defoiulnnt  In 
error  credit  therefor),  which  estops  this  plain- 
tiff in  error  from  making  this  defense  ot 
want  of  authority  on  part  of  the  cashier. 
Martin  v.  Webb,  110  TT.  S.  7,  8  Sup.  Ct  428, 
28  L.  Ed.  49.  It  is  a  mere  play  upon  words  to 
say  that  the  proof  fails  to  show  that  defendant 
in  error  did  actually  deposit  the  $2,076  in  the 
bank  of  the  plaintiff  in  error.   It  is  enough  to 


meet  the  requirement  of  the  law  and  the  rule 
of  pleading  that  It  was  the  duty  of  plaintiff 
in  error  to  have  given  defendant  in  error  cred- 
it upon  its  books  for  $2,076  on  November  17, 
1904,.  and,  applying  the  equity  maxim,  "that 
which  ought  In  equity  to  be  done  Is  to  be  con- 
sidered as  done,"  and  which  is  peculiarly 
appropriate  to  this  case.  It  is  not  necessary 
that  it  shonld  have  been  an  express  deposit. 
It  is  sufficient  to  treat  it  as  an  implied  de- 
posit 

It  is  urged  that  the  court  erred  In  failing 
to  instruct  the  jury  at  length,  and  more  spe- 
ciflcally,  upon  the  question  of  law  applicable 
to  the  questions  of  fact  raised  by  the  evi- 
dence. Plaintiff  would  be  In  a  better  position 
to  press  this  point  If  It  had  requested  more 
specific  Instructions  upon  the  points  suggested. 
It  is  too  late  now  to  make  the  complaint  It 
is  a  wdl-settled  rule  that  a  party  desiring 
specific  and  elaborate  instructions  to  a  Jury 
should  request  them  at  the  trial;  otherwise, 
it  Is  no  ground  for  error  in  the  court  of  re- 
view. White  V.  McCracken,  00  Ark.  613,  81 
S.  W.  882.  Furthermore,  as  to  the  instrac- 
tlons  asked  by  plaintiff  In  error  and  refused, 
we  think  they  have  been  disposed  of  by  the 
views  of  the  court  above  expressed.  They 
were  wholly  inapplicable  In  view  of  the  un- 
disputed facts,   and   were  properly  denied. 

The  assignments  of  error  as  to  the  action 
of  the  court  In  excluding  evidence  we  have 
considered,  and  do  not  think  the  assignments 
are  well  taken.  The  court,  upon  the  ruling 
as  .to  the  exclusion  of  certain  testimony,  stat- 
ing that  It  was  not  of  such  character  as  to  be 
binding  upon  the  plaintiff,  wlw  was  not  pres- 
ent at  the  conversation,  and  it  was  not  be- 
tween parties  that  had  any  authority  to  bind 
him  by  any  statement  and  tt  was  not  part  of 
the  res  gestse,  committed  no  error. 

Upon  the  whole  case,  the  Judgment  la 
right  A  fair  and  Just  conclusion  was  reach- 
ed. It  should  not  be  disturbed,  and  is  there- 
fore affirmed. 

QILL,  C,  J.,  and  CLATTOM,  J.,  concur. 
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RINER  et   al.   ▼.   RENFRO  et  al. 
<Conrt  of  Appeals  of  Kentucky.    Oct  2i,  1907.) 

WlLUB— CONSTKUCnON— BBIATE8  ACQUIBED. 

Testator  deviBed  a  third  of  certain  real  es- 
tate to  his  wife  for  life,  and  the  entire  estate 
to  a  daughter,  subject  to  the  wife's  life  estate, 
for  life,  and  at  her  death  to  her  children,  and 
declared  that,  if  any  of  the  children  should  die 
without  children,  his  portion  of  the  estate  should 
go  to  the  survivinK  children.  B^d,  that  the  In- 
terest of  each  child  was  a  fee,  subject  to  be 
defeated  in  the  event  of  a  child  dying  without 
issue  before  the  death  of  the  daughter,  and  the 
children  who  survived  her  acquired  the  fee  ab- 
solutely, 

[EM.  Note. — For  cases  in  point,  see  Cent  Dig. 
Tol.  49,  Wills,  I  1354.] 

Appeal  from  Circuit  Court,  Henry  County. 

"Not  to  be  ofOcially  reported." 

Action  between  J.  T.  RIner  and  others  and 

C.  J.  Renfro  and  others  for  the  construction 

of   the    will    of    John    Homback,    deceased. 

From  a  Judgment  construing  the  will,  Rlner 

and  others  appeal.    Affirmed. 

Robert  Harding,  for  appellants.  Moody  & 
Barbour  and  J.  Harding,  for  appellees. 

NUNN,.  J.  ThlB  appeal  InvolTes  the  construc- 
tion of  certain  provlsiona  of  the  will  of 
John  Homback,  for  the  purpose  of  ascertain- 
ing what  title  appellees  have  in  and  to  a  cer- 
tain house  and  lot  In  Pleasurevllle,  Ky.  The 
will.  In  80  far  as  It  pertains  to  the  house 
and  lot,  1b  as  follows: 

"(2)  I  also  give  and  devise  to  my  wife 
[Bliza  Homback]  one-tbird  of  the  house  and 
lot  now  occupied  by  my  daughter  In  Pleasure- 
TiUe,  Kj.,  to  have  and  to  hold  during  her 
natural  life.    •    •    • 

"(3)  I  give  and  devise  to  my  daughter, 
Mary  M.  Renfro,  the  house  and  lot  In  Pleas- 
urevllle, now  occupied  by  her  (subject  to  the 
life  estate  of  my  wife  In  one-third  of  the 
Pleasurevllle  property  as  hereinbefore  ex- 
pressed), to  he  held  and  owned  by  my  daugh- 
ter during  her  natural  life,  and  at  her  death 
to  go  to  her  children  or  such  of  them  as  are 
living,  and  to  the  children  of  those  who  are 
dead.  If  any;  they  Inheriting  what  their 
father  or  mother  would  have  Inherited  had 
they  lived." 

"(6)  Should  any  of  my  daughter's  children 
die  without  leaving  children,  then  his  or  her 
IMrtlon  of  the  real  estate  herein  devised  shall 
go  to  the  surviving  children." 

It  appears  from  the  record  that  Eliza  Horn- 
back,  wife  of  John  Homback,  and  Mary  M. 
Renfro,  the  daughter  of  John  Homback,  both 
died  several  years  ago;  that  Mary  M.  Ren- 
fro left  surviving  her  husband,  C.  J.  Renfro, 
and  two  children,  Curtis  Renfro  and  Mattle 
Renfro  Scott,  appellees  herein.  These  two 
children  are  all  the  children  that  Mary  Ren- 
fro ever  had.  Curtis  Renfro  has  never  mar- 
ried, however.  Mattle  Renfro  has  married, 
and  has  one  Infant  child  over  14  years  of  age. 
The  only  question  In  this  case  Is:  What  title 
did  Curtis  Renfro  and  Mattle  Renfro  Scott, 
the  only  children  of  Mary  M.  Renfro,  take 
under  the  will  of  John  Homback} 


Under  clauses  2  and  3  of  the  will  the  wid- 
ow, Eliza  Hornback,  took  a  life  estate  In  one- 
third  of  the  house  and  lot,  and  the  daughter, 
Mary  M.  Renfro,  took  a  life  estate  In  the 
whole,  subject,  however,  to  the  life  estate  of 
her  mother  In  the  one-third,  with  remainder 
In  fee  to  the  children  of  Mary  M.  Renfro,  or 
their  children,  should  any  of  them  be  dead. 
The  question  Is:  What  effect  does  clause  0 
of  the  will  have  upon  the  remainder  Interest 
of  the  children  of  Mary  M.  Renfro?  In  our 
opinion,  when  read  In  connection  with  clause 
3,  It  makes  the  title  of  the  children  of  Mary 
M.  Renfro  in  remainder  a  defeasible  fee.  The 
interest  of  any  one  of  Mary  M.  Renfro's  chil- 
dren was  subject  to  be  defeated  In  the  event 
of  such  child's  death  without  issue  before  the 
death  of  the  holder  of  the  particular  estate, 
namely,  before  the  death  of  Mary  M.  Renfro, 
their  mother.  Clause  6  means  that,  should 
any  child  of  Mary  Renfro  die  without  leav- 
ing children  during  the  lifetime  of  their 
mother,  then  In  that  event  the  house  and  lot 
should  go  to  the  surviving  child.  Appellees 
having  survived  their  mother,  they  take  a 
fee-simple  title  to  the  house  and  lot  See  the 
cases  of  Forsythe  v.  Lansing,  59  S.  W.  854,  22 
Ky.  Law  Rep.  1064,  Baxter  v.  Isaacs,  71  S. 
W.  907,  24  Ky.  Law  Rep.  1618,  Lewis  v. 
Shropshire,  68  S.  W.  426,  24  Ky.  Law  Rep. 
332,  Weakley  v.  Hanna,  61  S.  W.  570,  21  Ky. 
Law  Rep.  4fiO,  and  Clements  v.  Reese,  74  S. 
W.  1047,  25  Ky.  Law  Rep.  221. 

For  tiiese  reasons,  the  Judgment  of  the 
lower  court  is  aflSrmed. 


CHESAPEAKE  &  O.  RY.  CO.  et  al.  t. 

VANCBBURG  4  STOUT'S  LANB 

TURNPIKE  ROAD  CO. 

(Court  of  Appeals  of  Kentucky.    Oct  23.  1907.) 

1.  MaNDAIHTB— AWSWEB — StJFFICIENCT. 

Where  a  petition  of  a  turnpike  road  com- 
pany for  mandamus  to  compel  the  Auditor  of 
Public  Accounts  to  certify  to  the  clerk  of  a 
county  court  the  taxes  due  from  a  railroad 
company  on  its  property  and  franchise  in  peti- 
tioner's taxing  oiatrict  did  not  allege  that  the 
value  of  the  franchise  had  been  apportioned  to 
the  various  taxing  districts,  aa  required  of  the 
state  board  of  raluation  by  Ky.  St  1903.  I 
4077,  an  answer  of  the  Auditor,  alleging  that 
there  were  no  records  in  his  office  showing  that 
there  was  such  a  taxing  district  as  the  petition- 
er corporation,  or  the  boundaries  thereof,  or  the 
mileage  of  the  railway  company  therein,  and 
that  defendant  had  no  knowledge  or  sufficient 
information  as  to  the  length  of  the  railroad,  If 
any,  in  the  district,  was  sufficient. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Mandamus,  U  344-359.] 

2.  Taxation— NoTio«  of  Amount— Statotobt 
Provisions. 

In  view  of  Ky.  St  1903,  {  4103,  providing 
that  state  taxes  against  a  railway  company  shall 
be  due,  etc.,  30  days  after  notice  by  mail  of  the 
assessment  given  by  the  Auditor,  and  that  taxes 
other  than  state  taxes  shall  be  due,  etc.,  80 
days  after  notice  of  the  amount  thereof  is  given 
by  the  officer  whose  duty  It  is  to  collect  the 
same,  and  the  oimilar  provisions  of  section  4084 
in  relation  to  taxes  on  corporate  franchises  other 
than  state  taxes,  the  Auditor  of  Public  Accounts 
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in  not  reqnired  to  e!ve  notice  to  railroads  of  the 
amount  of  taxes  one  to  taxing  districts. 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty. 

"Not  to  be  officially  reported." 

Mandamus  by  tbe  Vanceburg  ft  Stouft 
Lane  Turnpike  Road  Company  against  S.  W. 
Hnger,  Auditor  of  Public  Accounts,  in  wblcb 
tlie  Chesapeake  Sc  Ohio  Railway  Company 
nfTcred  its  petition  to  l>e  made  a  party  defend- 
ant. From  an  order  sustaining  a  demurrer 
to  defendant's  answer,  and  refusing  to  i)ermlt 
tbe  petition  of  tbe  railway  company  to  be 
flled,  and  awarding  tbe  writ'  of  mandamus 
BR  prayed,  tbe  Auditor  and  railway  company 
appeal.    Reversed,  with  directions. 

W.  H.  Wadswortb  and  Ira  Julian,  for  ap- 
pellants.   Allan  D.  Cole,  for  appellee. 

CLAT,  C.  Appellee,  the  Vanceburg  ft 
Stout's  Lane  Turnpllce  Road  Company,  seeks 
In  this  action  a  writ  of  mandamus  compelling 
tbe  Auditor  of  Public  Accounts  to  certify  to 
tbe  clerk  of  the  Lewis  county  court,  tbe  taxes 
due  from  tbe  Maysvllle  ft  Big  Sandy  Railroad 
Company  and  tbe  Chesapeake  ft  Ohio  Rail- 
way Company  of  Kentucky,  at  tbe  rate  of  50 
cents  on  each  |100  of  their  tangible  property 
extending  through  appellee's  taxing  district, 
a  distance  of  seven  miles  and  53  rodst  for 
each  year  assessed  from  the  year  1891  up  to 
and  Including  tbe  year  1006,  and  to  certify 
to  said  clerk  tbe  taxes  due  from  the  Chesa- 
peake &  Ohio  Railway  Company  at  tbe  same 
rate  on  Us  franchise  operated  by  It  through 
appellee's  taxing  district,  a  distance  of  7 
miles  and  53  rods,  for  each  year  assessed 
from  the  year  189o  up  to  and  Including  the 
year  1906,  and  also  to  notl^  each  of  said 
corporations  of  the  amount  of  taxes  due  from 
each  of  them  to  appellee  at  said  rate  for  each 
and  all  of  said  years.  Tbe  petition  alleges 
that  appellee  Is  a  corporation  created  by  an 
act  of  tbe  General  Assembly  of  Kentucky, 
approved  April  2,  1890,  with  power  to  con- 
tract and  be  contracted  with,  to  sue  and  b« 
sued,  and  to  construct  and  operate  a  turn- 
pike within  certain  limits  In  Lewis  county, 
Ky. ;  that,  in  order  to  enable  appellee  to  com- 
plete the  said  turnpike  as  soon  as  possible, 
there  was  levied  by  said  act  on  all  species  of 
property.  Including  tbnt  of  all  railways  situat- 
ed within  the  bounds  of  Its  taxing  district,  sub- 
ject to  taxation  for  state  purposes,  a  tax  of 
SO  cents  on  each  $100  of  taxable  property  for 
each  year,  commencing  with  the  year  1891 
and  continuing  until  tbe  road  should  be  com- 
pleted and  paid  for.  Tbe  petition  further 
alleges  that  tbe  Maysvllle  ft  Big  Sandy  Rail- 
road Company  from  1890  to  July  1,  1904,  and 
Its  successor,  the  Chesapeake  ft  Ohio  Rail- 
way Company  of  Kentucky  from  July  1,  1904, 
to  tbe  present  time,  have  continuously  owned 
a  line  of  railroad,  or  tangible  property,  ex- 
tending through  appellee's  said  taxing  dis- 
trict, which  lies  wholly  within  said  Lewis' 
<-ounty,  a  distance  of  7  miles  and  53  rods; 
hat  the  Chesapeake  ft  OUo  Railway  Com- 


pany has  contlnnonsly  since  September,  1893, 
exercised  a  franchise  over  tbe  road  of  tbe 
aforesaid  corporation  through  appellee's  said 
taxing  district,  a  distance  of  7  miles  and  53 
rods ;  tbat  for  each  and  every  year  from  1891 
to  tbe  present  time  the  railroad  commlssioa 
has  assessed  tbe  tangible  property  of  tbe 
Maysvllle  ft  Big  Sandy  Railroad  Company 
and  tbe  Chesapeake  &  Ohio  Railway  Com- 
pany for  state,  county,  municipal,  and  appel- 
lee's said  taxing  district  purposes ;  and  tbat 
likewise  tbe  board  of  valuation  and  assess- 
ment has  for  each  and  every  year,  beginning 
with  tbe  year  1804,  to  the  present  time,  as- 
sessed the  franchise  of  the  Chesapeake  ft 
Ohio  Railway  Company  for  state,  county, 
municipal,  and  appellee's  said  taxing  dis- 
trict purposes;  that  the  individuals  ovruing 
property  within  appellee's  said  taxing  dla- 
trict  have  been  compelled  to  pay  and  have 
paid  taxes  to  complete  said  turnpike  road, 
but  that  said  corporations  have  paid  no  taxes 
whatever  thereon ;  that  as  a  consequence  ap- 
pellee has  been  unable  to  build  and  has  not 
built  its  said  turnpike,  and  has  completed 
Imperfectly  only  about  one  mile  thereof;  and 
that  it  cannot  complete  Its  said  road  until  the 
taxes  owing  by  said  railroad  corporations  shall 
have  been  paid.  The  petition  further  alleges 
that  It  is  the  duty  of  the  Auditor,  pursuant 
to  sections  4084  and  4102,  Ky.  St  1903,  as 
it  has  been  tbe  duty  of  bis  predecessors  in 
office,  to  certify  tbe  amount  of  taxes  on  said 
corporations  to  appellee  on  account  of  said 
property  situated  in  appellee's  taxing  dis- 
trict, but  that  neither  tbe  appellant  S.  W. 
Hager,  nor  any  of  bis  predecessors  in  office, 
has  ever  certified  any  taxes  whatever  to  tbe 
clerk  of  the  Lewis  county  court,  nor  has  ap- 
pellant or  any  of  his  predecessors  ever  noti- 
fied any  of  said  railroad  corporations  of  tbe 
amount  of  taxes  owing  by  them  or  any  of 
them  to  appellee  for  any  of  said  years.  Od 
tbe  contrary,  the  appellant  S.  W.  Hager, 
though  often  requested,  has  wholly  failed  and 
refused  to  perform  bis  duty  in  this  behalf, 
and  still  fails  and  refuses  to  do  so;  that  by 
said  appellant's  refusal  to  perform  bis  said 
duty  appellee  is  powerless  to  effect  tbe  purpose 
for  which  It  was  created,  and  to  build  Its  said 
turnpike  road;  and  tbat,  unless  said  appel- 
lant Is  compelled  by  a  mandamus  to  perform 
bis  said  duty,  appellee  will  suffer  great  and 
irreparable  injury. 

Appellant  S.  W.  Hager  flled  the  following 
answer  to  the  petition:  "Tbe  defendant  S. 
W.  Hager,  for  answer  and  response  to  the 
petition  for  mandamus  herein,  says  that  be 
has  failed  and  refused  to  certify  the  valua- 
tion of  the  railroad,  both  as  assessed  by  tbe 
railroad  commission  and  by  the  state  board  of 
valuation  and  assessment,  to  the  plaintiff  cor- 
poration. If  it  be  his  duty  so  to  do,  for  tbe 
reason  tbat  there  are  no  records  In  his  office 
showing  that  there  Is  such  taxing  district 
as  the  plaintiff  corporation,  if  it  be  such  a 
taxing  district;  nor  Is  there  any  record  in 
his  office  showing  the  boundary  of  such  dl»- 
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trlct,  nor  the  length  of  miles  of  railroad, 
either  Maysvllle  &  Big  Sandy  or  Chesapeake 
ic  Ohio,  in  such  district  In  any  year.  Defend- 
ant says  that  he  has  no  knowledge  and  no 
official  Information  as  to  the  length  of  the 
railroad,  If  any,  In  the  district,  and  be  nei- 
ther affirms  nor  denies  the  allegations  of  the 
petition.  Defendant  says  that  he  is  ready 
and  willing  to  perform  any  duty  In  regard 
to  certification  as  soon  as  be  can  do  so  from 
the  records  In  his  office,  and  he  will  obey 
tbe  judgment  of  this  coart  In  the  matter." 

To  this  answer  a  demurrer  was  filed  by  ap- 
pellee. Thereafter,  and  before  the  submis- 
sion of  the  case,  appellant  Chesapeake  &  Ohio 
Railway  Company  tendered  and  offered  to  file 
Its  petition  to  be  made  a  party  defendant 
To  the  filing  of  this  petition  appellee  object- 
ed. Upon  the  submission  of  the  case,  tbe 
demurrer  to  the  answer  of  appellant  S.  W. 
Hager  was  sustained,  and  tbe  court  refused 
to  permit  the  petition  of  tbe  Chesapeake  & 
Ohio  Railway  Company  to  be  filed,  and  award- 
ed the  writ  of  mandamus  prayed  for  against 
the  appellant  S.  W.  Hager,  In  accordance 
with  the  prayer  of  the  petition.  From  that 
judgment,  both  tbe  Auditor  and  tbe  Chesa- 
peake ft  Ohio  Ballw^  Company  prosecute 
this  appeal. 

The  questions  Involved  in  this  case  were 
before  this  court  In  the  case  of  Common- 
wealth, eta,  V.  Chesapeake  ft  Ohio  R.  R.  Co., 
81  S.  W.  1137,  28  Ky.  Law  Rep.  1201,  In  an- 
other form.  In  that  case  the  commonwealth, 
through  the  sheriff  of  Lewis  county,  sought  to 
have  assessed  as  omitted  property  that  por- 
tion of  the  Chesapeake  &  Ohio  Railway's 
franchlee  that  was  exercised  In  appellee's 
taxing  district  In  discussing  tbe  question 
this  court  said:  "If  tbe  Vanceburg  ft  Stout's 
Lane  turnpike  district  Is  entitled  to  have 
taxed  for  Its  benefit  its  proportionate  part 
of  tbe  franchise  tax  Imposed  on  appellee  by 
the  state  t>oard.  It  should  make  application 
to  the  state  l>oard  of  valuation  and  assess- 
ment to  certify  and  apportion  to  it  tlie  value 
of  the  franchUie  on  which  it  Is  entitled  to  im- 
pose a  tax  for  Its  benefit"  Instead  of  pro- 
ceeding in  accordance  with  the  views  express- 
ed above,  appellee  has  proceeded  against  tbe 
Auditor  of  Public  Accounts.  It  will  be  ob- 
served that,  while  tbe  petition  alleges  that 
tbe  state  board  of  valuation  and  assessment 
has  assessed  the  franchise  In  question,  it 
does  not  allege  that  the  valne  of  tbe  fran- 
chise has  been  apportioned  to  tbe  various 
taxing  districts,  as  required  by  section  4077, 
Ky.  St  1903.  The  power  of  apportionment 
is  not  given  to  the  Auditor.  His  dnty  Is  to 
certify  to  tbe  county  clerk  tbe  amonnt  of  the 
corporate  franchise  liable  for  county,  city, 
town,  or  district  tax.  after  the  franchise 
bas  been  valned  and  apportioned  by  tbe  state 
board.  It  may  be  that  the  allegations  of  the 
petition  in  reference  to  tbe  assessment  of  the 
tangible  property  of  the  two  railroads  for 
appellee's  taxing  district  are  sufficient;  but 
as  the  answer  of  appellant  S.  W.  Hager  states 


that  there  are  no  records  In  his  office  show- 
ing that  there  is  such  a  taxing  district  as  tlie 
appellee  corporation,  or  the  boundary  there- 
of, or  the  length  of  miles  of  either  the  May»- 
vllle  ft  Big  Sandy  or  Chesapeake  &  Ohio 
Railroad  In  such  district  In  any  year,  which 
allegations  are  admitted  by  the  demurrer.  It 
is  manifest  that  the  Auditor  cannot  certify 
the  value  of  the  franchise  of  the  Chesapeake 
&  Ohio  Railway  Company  or  the  value  of  the 
tangible  property  of  the  Maysvllle  &  Big 
Sandy  and  Chesapeake  ft  Ohio  Railroads  for 
appellee's  taxing  district  Furthermore,  tbe 
Auditor  Is  required  to  give  to  the  railroad 
notice  of  the  amount  of  state  taxes  only.  He 
Is  not  required  to  give  to  the  railroad  tbe 
amount  of  taxes  due  counties,  cities,  towns, 
or  other  taxing  districts.  That  notice  must 
be  given  by  the  officer  authorized  to  collect 
the  taxes.  Ky.  St  1903,  ;S  4084,  4103.  As 
the  judgment  of  the  trial  court  not  only  re- 
quires appellant  Hager  to  perform  an  Im- 
possible task,  but  further  requires  him  to  re- 
port to  tbe  railroad  companies  tbe  amount 
of  taxes  due  appellee  for  each  and  all  the 
years  In  question,  thus  imposing  upon  him  a 
duty  not  prescribed  by  law,  we  are  of  the 
opinion  that  the  judgment  is  erroneous. 

Before  closing  this  opinion,  we  deem  it 
proper  to  reiterate  our  views  heretofore  ex- 
pressed In  the  case  of  Commonwealth,  etc., 
V.  Chesapeake  ft  Ohio  R.  R.  Co.,  supra,  that 
if  the  Vanceburg  ft  Stout's  Lane  turnpike 
district  is  entitled  to  have  taxed  for  its  bene- 
fit its  proportionate  part  of  the  franchise  of 
the  Chesapeake  ft  Ohio  Railway,  It  should 
make  application  to  tbe  state  board  of  valu- 
ation and  assessment  If  that  road  has  fail- 
ed to  give  the  length  of  Its  lines  in  the  turn- 
pike taxing  district,  then  appellee  can  supply 
this  information  to  tbe  state  board.  If,  then, 
the  board  refuses  to  apportion  the  value  of 
the  franchise,  or  the  Auditor  refuses  to  cer- 
tify the  apportionment  after  It  is  made,  ap- 
pellee may  proceed  by  mandamus  against  the 
board  or  the  Auditor,  or  both,  if  necessary, 
to  compel  tbe  apportionment  to  be  made  and 
certified.  Likewise,  If  appellee  Is  entitled  to 
taxes  on  the  tangible  property  of  the  Mays- 
vllle &  Big  Sandy  Railroad  or  tbe  Chesapeake 
ft  Ohio  Railway,  application  should  be  made 
to  the  Auditor  and  the  railroad  commission 
to  perform  the  duties  Imposed  upon  them  by 
sections  4097,  4098,  and  4102  of  tbe  Kentucky 
Statutes  of  1903.  In  case  of  their  failure  or 
refusal  to  do  so,  a  mandamus  will  lie.  To 
all  such  proceedings,  however,  the  Auditor, 
state  board  of  valuation  and  assessment  and 
the  railroad  commission  may  make  such  de- 
fense as  they  may  have.  Having  reached  the 
oonclusion  that  a  mandamus  will  not  lie 
against  the  Auditor  In  this  case,  we  deem  it 
unnecessary  to  pass  upon  the  right  of  the 
Chesapeake  ft  Ohio  Railway  Company  to  file 
Its  intervening  petition. 

Judgment  reversed,  with  dlrectiona  to  dis- 
miss the  petition. 
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MEADOWS  r.  COMMONWEAI/TH. 
(Court  of  Appeals  of  Kentucky.    Oct  23,  1907.) 

1.  DiSOBDEBLT  HODBE  —  INDICTIIKNT  —  SUFVI- 
CIENOT. 

An  allegation,  in  an  indictment,  that  de- 
fendant maintained  a  nuisance  b;  wantonly  and 
openly  permitting  persons  at  divers  times  to 
congregate  at  her  house,  a  house  under  her  con- 
trol, for  the  purpose  of  having  sexual  inter- 
course with  her,  and  which  failed  to  locate  the 
house,  either  by  street  or  town,  was  too  in- 
definite. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Disorderly  House,  {  15.] 

2.  Cbiminal  Law— Evidence— Admissibiijtt 
— Record  of  Priob  Conviction. 

On  a  trial  for  creating  and  maintaining  a 
common  nuisance.  In  that  defendant  wantonly 
and  openly  permitted  persons  to  congregate  at 
her  house  for  the  purpose  of  having  sexual  inter- 
course with  her,  it  was  error  to  permit  the 
connt;^  judge  to  testify  that  defendant  had  plead- 
ed guilty  to  a  similar  charge  in  his  court,  and 
to  read  the  indictment  therein  to  the  jury,  and 
to  allow  the  commonwealth's  attorney  to  com- 
ment on  the  same  in  his  argument 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  g§  822,  1670.] 

8.  Samk— Affidavits  fob  Continuanob— Ef- 
fect AS  EVIDENCK. 

Where  an  affidavit  as  to  what  certain  ab- 
sent witnesses  would  testify  was  filed  in  support 
of  a  motion  for  a  continuance,  with  the  undeiv 
standing  that  it  was  to  be  read  as  the  deposi- 
tion of  the  absent  witnesses,  it  was  error  to 
permit  evidence  by  the  commonwealth  that  wit- 
ness never  heard  of  snch  absent  witnesses,  and 
that  there  were  no  snch  persons  living  near 
there. 

[Eid.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {  1346.] 

Appeal  from  Circuit  Court,  Barren  Ooun^. 

"Not  to  be  ofiacially  reported." 

Battle  Meadows  was  convicted  of  cirea^ 
Ing  and  maintaining  a  common  nuisance, 
and  she  appeals.    Reversed,  for  a  new  trial. 

B.  C.  Ellis  and  J.  Lewis  Williams,  for  ap- 
pellant Harlin  ft  White,  for  the  Common- 
wealth. 

CLAT,  C.  Appellant,  Settle  Meadows,  was 
Indicted  by  the  grand  Jury  of  Barren  county 
for  the  offense  of  common  nuisance  commit- 
ted in  that  county  on  the  day  of 


-,  1907.  A  demurrer  to  the  indictment 
was  overruled,  and  the  case  submitted  to 
tbe  Jury,  which  found  ber  guilty,  and  fixed 
her  punishment  at  a  fine  of  $50  and  Impris- 
onment in  tbe  county  Jail  for  50  daya 

Tbe  first  error  assigned  is  that  the-  Indict- 
ment is  fatally  defective.  That  portion  of 
tbe  indictment  necessary  to  consider  is  as 
follows:  "Tbe  said  Bettie  Meadows  did  then 
and  there  unlawfully  foster,  create,  and 
maintain  a  common  nuisance,  by  wantonly, 
wickedly,  and  openly  permitting  male  per- 
sons at  divers  times  and  different  occasions 
to  assemble  and  congregate  at  ber  bouse,  a 
house  under  ber  control,  for  tbe  purpose  of 
having  sexual  Intercourse  with  her,"  etc. 
This  allegation  Is  too  uncertain  and  In- 
definite. Appellant  might  have  several  hous- 
es, in  which  event  she  could  not  tell  which 
bouse  was  meant  by  the  expression,  "her 
bouse,   a   house  under    ber   control."     She 


might  prepare  her  case  with  reference  to  one 
house,  and  bring  numerous  witnesses  living 
in  that  neighborhood  to  meet  the  charge  of 
tbe  commonwealth,  and  then  find  that  all 
her  preparation  was  to  no  purpose,  as  the 
commonwealth  intended  a  house  entirely  dif- 
ferent from  the  one  that  she  had  in  mind. 
To  be  prepared,  then,  for  such  an  emergen- 
cy, she  would  have  to  attend  trial  with 
stUIlcient  number  of  witnesses  to  defend 
as  to  any  and  all  houses  belonging  to  her 
or  under  her  control.  The  law  does  not  place 
any  such  burden  upon  the  defendant  An  In- 
dictment in  such  a  case  should  make  it  rea- 
sonably certain  what  house  is  intended. 
Where  the  indictment  does  not  locate  the 
house,  either  by  street  or  town,  it  cannot  be 
said  to  meet  this  requirement  We  are 
therefore  of  tbe  opinion  that  the  trial  court 
erred  in  overruling  appellant's  demurrer  to 
tbe  indictment 

There  are  other  questions  raised  on  this 
appeal  which  we  deem  necessary  to  decide. 
The  commonwealth  Introduced  the  county 
Judge  of  Barren  county,  who,  over  the  objec- 
tion of  appellant,  was  permitted  to  testify 
that  appellant  had  pleaded  guilty  to  a  shn- 
ilar  charge  in  his  co«irt  on  the  21st  day  of 
November,  1906.  He  then  read  the  Indict- 
ment upon  which  she  had  been  convicted  in 
his  court,  as  well  as  the  record  of  tbe  trial 
to  the  Jury.  Tbe  commonwealth's  attorney 
was  also  permitted  to  comment  upon  this 
evidence  In  his  argument  to  tbe  Jury.  We 
think  tbe  proposition  of  law  that  the  record 
of  a  former  conviction  is  with  few  excep- 
tions Inadmissible  to  show  tbe  guilt  of  the 
defendant  npon  a  subsequent  charge  ia  too 
elementary  to  require  tbe  citation-  of  aa- 
thorlty.  Counsel  for  the  commonwealth  rely 
upon  the  case  of  Ehrllck  v.  Commonwealth, 
102  S.  W.  289,  31  Ky.  Law  Rep.  401.  In 
that  case  tbe  defendant  pleaded  guilty  to 
the  violation  of  an  ordinance  under  which 
a  conviction  was  not  a  bar  to  a  prosecution 
under  tbe  statute,  and  the  two  prosecutions 
were  coextensive  In  time.  In  this  case, 
however,  It  was  necessary  for  the  common- 
wealth to  prove  tbe  maintenance  of  the  nai- 
■ance  after  tbe  prosecution  In  tbe  coimty 
court  was  begun.  Otherwise,  the  former  con- 
Tiction  could  have  been  pleaded  In  bar  of 
this  prosecution.  Under  these  circumstances, 
we  are  of  the  opinion  that  tbe  trial  court 
erred  in  permitting  the  introduction  of  evi- 
dence as  to  the  former  conviction,  as  well 
as  In  permitting  the  commonwealth's  attor- 
ney to  comment  thereon. 

Counsel  for  appellant  also  complain  of 
another  error  in  the  admission  of  testimony. 
Appellant,  before  going  Into  trial,  asked  for 
a  continuance,  and  in  support  of  her  motion 
filed  ber  affidavit  as  to  what  certain  abs»it 
witnesses  would  testify.  Among  them  were 
two  witnesses  by  the  name  of  Lucy  and  Tom 
Bybee.  At  the  trial  of  the  Case,  one  of  tbe 
commonwealth's  witnesses  was  permitted  to 
testify  as  follows:   "I  never  beard  of  Lucy 
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Bfbee  or  Tom  Bybee  before.  There  Is  no 
auch  person  Uvlog  near  here."  As  the  a£9- 
darlt  was  filed  with  the  understanding  that 
it  'was  to  be  read  as  the  deposition  of  these 
two  witnesses,  the  commonwealth  was  thus 
able  to  destroy  the  effect  of  the  only  evi- 
dence appellant  bad,  by  proving  by  one  of 
Its  officers  that  no  such  persons  lived  In 
that  vicinity.  This  court  has  declared  In  a 
number  of  cases  that  the  admission  of  sach 
testimony  Is  reversible  error.  Darrell  y. 
Oommonwealtb,  88  S.  W.  1060,  28  Ky.  Law 
Rep.  27;  Martin  v.  Commonwealth,  89  S.  W. 
226,  28  Ky.  Law  Rep.  295. 

Jadgment  reversed,  for  a  new  trial  con- 
sistent herewitlk 


McHARGUB  et  al.  v.  PARKS  et  nx. 

OWENS  V.  GAINS. 

(Court  of  Appeals  of  Kentucky.    Oct  25..1907.) 

1.  BOUNDABIES— QriBnNO    TlTLB— EVIDKNCE. 

In  an  action  to  quiet  title  to  lands,  evi- 
dence examined,  and  Keld  to  show  that  certain 
comers  called  for  in  a  boundarv  described  in  a 
deed  were  correctly  located  by  plaintiff. 

rod.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Bonndaries,  i  190.] 

2L  Quietino  Tttlb  —  Pboceedinqs  —  BUBDiir 

ov  Proo». 

In  an  action  to  quiet  title,  where  the  al- 
legations of  the  petition  relatinir  to  ownership 
and  adverse  possession  are  sufficiently  denied, 
the  burden  is  on  plaintiff  to  prove  his  title,  el- 
ther  by  record  or  adverse  possession. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  41,  Quieting  Title,  {  89.] 

Appeal  from  Circuit  Court,  Laurel  County. 

"Not  to  be  officially  reported." 

Consolidated  actions  by  L.  L.  Parks  and 
wife  against  Jessie  F.  McHargne  and  others 
and  by  William  Gains  against  K.  D.  Owens. 
From  a  Jadgment  for  plaintiffs  in  both  cases, 
defendants  appeal.  Affirmed  in  the  case  of 
Parks  et  nx.  v.  McHargue  et  al.,  and  revers- 
ed in  the  case  of  Gains  v.  Owens. 

James  Sparks  and  W.  L.  Brown,  for  ap- 
pellants. Sam  C.  Hardin,  for  appellees  Parks 
and  wife.    R.  L.  Bwell,  for  appellee  Gains. 

CLAY,  C.  This  action  by  appellees,  L.  L. 
Parks  and  L.  M.  Parks,  his  wife,  is  against 
appellants,  Jessie  F.  McHargne,  H.  L.  B.  Mc- 
Hargue, Richard  McHargue,  R.  D.  Owens, 
and  Henry  Lyons,  to  quiet  title  to  certain 
lands  described  in  their  petition,  and  to  en- 
Join  appellants  from  trespassing  thereon. 
Each  of  appellants  filed  his  separate  answer, 
denying  the  allegations  of  title  and  posses- 
sion by  appellees,  and  asserting  title  and  pos- 
session In  himself  to  the  lands  In  dispute. 
Subsequently  the  three  McHargues  filed  their 
Joint  answer.  In  which  they  asserted  that  the 
lands  owned  by  them  were  processioned  in 
the  year  1884,  and  that  the  boundaries  then 
claimed  by  them  were  located  by  the  proces-  j 
sioneni  at  that  time,  and  that  they  had  been 
in  the  actual  possession  of  the  boundary  in  ' 
.Qitestlon  for  more  than  15  years  and  for  more  i 


than  30  years.  By  agreement  the  affirmative 
all^ations  of  their  amended  answer  were 
traversed  and  controverted  of  record.  Sub- 
sequently a  stipulation  was  filed  by  the  at- 
torneys of  appellants  and  appellees  by  which 
it  was  agreed  that  the  legal  title  to  the  lands 
in  controversy  depended  upon  the  sole  ques- 
tion as  to  the  true  location  of  the  second  and 
third  comers  called  for  in  the  boundary  of  lot 
No.  S,  described  in  a  deed  dated  September 
21,  1807,  between  James  Johnston  and  Ar- 
thur Neil],  commissioners,  parties  of  the  first 
part,  and  James  Love,  party  of  the  second 
part  Upon  submission  of  the  case,  the  chan- 
cellor below  entered  Judgment  in  favor  of 
appellees.  From  that  Judgment  this  appeal  is 
prosecuted. 

The  description  contained  In  the  original 
grant  to  Foster  Webb,  Jr.,  of  2,000  acres  of 
land,  which  embraces  the  land  of  appellants, 
and  which  shows  their  true  boundary,  Is  as 
follows:  "Beginning  at  a  black  oak  and  white 
oak,  comer  to  said  Webb's  2,000-acre  survey; 
thence  N.  60°  W.,  460  poles,  to  a  creek,  cross- 
ing the  same  four  times,  567  poles,  to  two 
white  oaks  on  a  ildge;  thence  N.  30'  B., 
crossing  a  creek  at  30  poles,  course  continued 
567  poles,  to  a  white  oak  on  the  side  of  a 
bushy  ridge;  thence  S.  60°  B.,  567  polea,  to  a 
stake  and  pointers,  three  small  white  oak 
bushes,  in  the  Bushe  Bauens  comer  to  said 
Webb;  thence  S.  80°  W.,  crossing  a  creek,  567 
poles,  to  the  beginning."  In  the  year  1799 
a  patent  to  the  foregoing  land,  with  the  Iden- 
tical description  given  above,  was  granted  by 
the  commonwealth  to  Hicks  &  Campbell,  as- 
signees of  Foster  Webb.  In  1807,  In  the  deed 
referred  to  In  the  stipulation  between  attor- 
neys, James  Johnston  and  Arthur  NelU,  in 
pursuance  of  an  agreement  therein  referred 
to,  the  particulars  of  which  It  will  not  be  nec- 
essary to  set  out,  conveyed  the  southern  half 
of  the'2,000  acres  patented  to  Hicks  &  Camp- 
bell, to  James  Love.  The  land  conveyed  is 
designated  as  lot  No.  8,  and  Is  described  as 
follows:'  "Beginning  at  two  beeches  standing 
In  the  bottom  of  Big  Robinson  creek,  south- 
west comer  to  lot  No.  1,  and  represented  on 
the  map  by  letter  A;  thence  north  60  de- 
grees west,  567  poles,  to  a  black  oak.  In  the 
most  westwardly  line  of  the  most  westwardly 
survey;  thence,  with  said  line,  south  30  de- 
grees west,  283%  poles,  to  two  white  oalcs  on 
a  ridge,  crossing  Robinson  creek  at  253  V^ 
poles;  thence  south  60  degrees  east,  567  poles, 
to  a  black  oak  and  white  oak  comer  on  a 
ridge,  comer  to  the  original  survey;  thence 
north  30  degrees  east,  283%  poles,  to  the  be- 
ginning, containing  one  thousand  acres."  The 
western  half  of  the  foregoing  1,000  acres  was 
on  the  11th  day  of  September,  1837,  conveyed 
by  James  Love  to  William  McHargue.  Said 
500-acre  tract  Is  described  as  fbllows:  "Be- 
ginning at  two  hickories;  running  thence  N. 
60°  W.,  283%  poles,  to  a  black  oak  and  pine; 
thence  8.  80°  W.,  283%  poles,  to  two  white 
oaks;  thence  S.  60°  E.,  283%  poles,  to  a  black 
oak;  thence  N.  80°  B.,  283%  polea,  to  the  be- 
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ginning.''  The  foregoing  BOO  acres  was  sub- 
sequently conveyed  to  appellants  as  belrs  of 
William  McHargue. 

As  this  500-acre  tract  la  the  western  half 
of  the  1,000-acre  tract  of  Love,  which  is  the 
southern  half  of  the  2,000  acres  surveyed  for 
Foster  Webb,  Jr.,  and  patented  to  Hicks  & 
Campbell,  it  necessarily  follows  that  the 
southern,  western,  and  northern  boundary  of 
the  500-acre  tract  should  conform  to  the  same 
boundaries  of  the  1,000-acre  tract  of  Liove, 
and  that  the  southern  and  western  bound- 
aries of  both  the  500-acre  tract  and  the  1,* 
000-acre  tract  should  conform  to  the  same 
boundaries  of  the  2,000  acres  patented  to 
Hicks  &  Campbell,  assignees  of  Foster  Webb, 
Jr.  With  this  in  view,  let  us  determine  the 
southern  and  western  boundary  of  the  2,000- 
acre  tract,  and  the  southern,  western,  and 
northern  boundary  of  the  1,000-acre  tract 
It  will  be  observed  from  the  description  of 
the  2,000-acre  tract  that  the  first  course 
crosses  the  creek  four  times,  and  that  the  sec- 
ond course  proceeds  N.  30°  B.  and  crosses  the 
creek  at  30  poles.  Now  It  is  not  only  shown, 
but  admitted  In  the  record,  that  the  boundary 
claimed  by  appellees  as  the  dividing  line 
meets  these  requirements  in  every  particular. 
It  crosses  the  creek  four  times,  and  then 
crosses  it  again  at  a  point  80  poles  northeast 
of  the  end  of  the  first  course.  On  the  other 
hand,  the  boundary  line  claimed  by  appel- 
lants does  not  comply  with  these  require- 
ments In  any  particular.  Instead  of  crossing 
the  creek  four  times  in  the  first  Instance,  It 
crosses  it  five  times.  Then,  Instead  of  cross- 
ing the  creek  at  a  point  SO  poles  northeast 
of  the  end  of  first  course,  it  does  not  cross  it 
at  all.  In  addition  to  these  facts,  the  record 
shows  that  one  of  the  "two  white  oaks  on  a 
ridge,"  the  second  comer  of  the  2,000-acre 
survey,  is  still  standing  and  plainly  marked. 
Counsel  for  appellant,  however,  contends  that 
there  has  been  a  change  In  the  bed  of  the 
creek  after  a  lapse  of  100  years.  But  no  evi- 
dence of  such  change  was  introduced. '  On  the 
contrary,  the  record  shows  that  the  creek  in 
question  has  high,  rough,  steep  banks.  With' 
such  a  channel,  we  do  not  think  it  likely  that 
its  course  has  changed. 

Having  determined  the  southern  and  west- 
em  boundary  of  the  2,000-acre  survey,  and 
'  consequently  the  third  comer  of  lot  No.  3  In 
the  deed  to  Love,  referred  to  In  the  stipula- 
tion, the  only  remaining  question  is  the  loca- 
tion of  the  northern  boundary  of  the  1,000- 
acre  tract  and  of  the  second  comer  of  lot  No. 
3.  The  evidence  shows  that.  If  you  go  north- 
past  on  the  western  boundary  of  the  2,000- 
acre  patent,  yon  will  reach  the  black  oak 
described  as  the  second  comer  in  the  deed  to 
Love.  Near  this  black  oak  a  pine  Is  still 
standing.  Both  trees  are  well  marked,  and 
are  the  same  trees  referred  to  in  the  deed 
from  Love  to  William  McHargue.  If  from 
this  comer  we  reverse  the  first  call  In  the 
deed  from  Love  to  McHargue,  and  proceed  8. 
00°  £].  283^  poles,  we  necessarily  follow  the 


northern  boundary  line  of  appellants.  -  As  the 
land  claimed  by  appellees  lies  to  the  north 
of  this  line  and  to  the  west  of  the  western 
boundary  of  appellants  as  heretofore  fixed,  it 
follows  that  the  Judgment  of  the  chancellor 
below  was  proper  in  the  case  of  L.  L.  Parks 
et  oz.  ▼.  Jessie  McHargue  et  al. 

In  reaching  this  conclusion,  we  have  not 
considered  the  report  of  the  alleged  procea- 
sloners,  for  neither  the  report  nor  the  evi- 
dence accompanying  its  Introduction  show 
that  any  of  the  requirements  of  the  statute  in 
regard  to  processioning  lands  were  complied 
with.  All  the  other  evidence  of  appellants 
we  have  carefully  considered;  but,  as  the 
greater  part  of  It  is  oral,  we  do  not  think  It 
sufficient  to  overcome  the  record  evidence  of 
the  original  survey  and  patent,  from  which, 
even  at  this  late  day,  the  true  boundary  line 
can  be  located  with  absolute  certainty. 

The  record  In  the  case  of  Owens  v.  Gains, 
which  .case  was  consolidated  with  the  case 
which  we  have  Jnst  considered,  is  not  in  such 
shape  that  we  can  affirm  the  judgment  of  the 
lower  court  In  favor  of  appellee.  The  allega- 
tions of  the  petition  In  regard  to  ownership 
and  adverse  possession,  were,  we  think,  suffi- 
ciently denied,  and  the  burden  of  proof  was, 
therefore,  on  appellee.  That  being  the  case, 
appellee  failed  to  show  title  either  by  record 
or  adverse  possession,  as  the  deed  from  appel- 
lee's grantor  and  the  report  of  the  surveyor 
appointed  by  the  court  were  the  only  evidence 
Introduced  by  appellee. 

In  the  case  of  McHargue  v.  Parks,  judg- 
ment Is  affirmed.  In  the  case  of  Owens  v. 
Gains,  judgment  is  reversed,  with  directions 
to  the  trial  court  to  give  parties  a  reasonable 
time  within  which  to  take  proof. 


LOUISVILLE  A  A.  R.  CO.  v.  COX'S  ADM'R. 

(Court  of  Appeals  of  Kentucky.    Oct.  29,  1907.) 

1.  Master   and    Servant  —  Accidental   In- 
xuRy— Liability  op  Master. 

Where  a  brakeman's  death  was  dne  to  the 
fact  that  he  stumped  his  toe,  or  stninbled  and 
fell,  the  railroad  company  is  not  liable. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  163.] 

2.  Same— Actions  fob  Injuries— Evidence— 
Sufficiency. 

Evidence  in  an  action  for  the  death  of 
plaintiefs  intestate,  a  brakeman,  wherein  it  was 
alleged  that  the  appliances  on  the  car  were  not 
in  good  repair,  that  the  track  was  unsafe,  and 
that  the  engineer  and  other  members  of  the 
crew  were  incompetent  and  negligent,  AeM  not 
to  support  a  verdict  for  plaintiff. 

Appeal  from  Circuit  Court,  Estlll  County. 

"Not  to  be  officially  reported." 

Action  by  Wlllard  Cox's  administrator 
against  the  Louisville  &  Atlantic  Railroad 
Company.  Judgment  for  plaintiff,  aud  de- 
fendant appeals.    Reversed,  for  a  new  trial. 

Alfred  H.  Nuckola,  Wallace  &  Harris,  and 
Rlddell  &  Friend,  tor  appellant.  Grant  B. 
Lilly,  for  appellee. 
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CABROLL,  J.  WUlard  Cox,  who  was  em- 
ployed as  a  brakeman  by  the  appellant  com- 
pany, snstained  injuries  in  its  yards  at  Beat- 
tyville,  Ky.,  from  which  he  died  a  short  time 
afterwards.  His  administrator  brought  this 
action  to  recover  damages,  and  averred  that 
the  appliances  on  the  car  by  which  his  In- 
testate was  killed  were  not  in  good  repair, 
that  its  track  at  the  place  of  the  Injury  was 
unsafe  and  defective,  that  the  engineer,  con- 
ductor, and  other  members  of  the  crew  were 
Incompetent,  and  negligently  and  carelessly 
managed  the  train  by  which  Cox  was  killed. 
In  addition  to  traversing  the  petition,  ap- 
pellant Interposed  the  plea  of  contributory 
negligence.  Upon  the  trial,  appellee  re- 
covered judgment  for  $2,500,  to  reverse  which 
this  appeal  Is  prosecuted. 

Excepting  deceased,  there  was  only  one 
«yewltne8S  to  the  accident,  and  her  testimony 
as  to  how  it  happened  Is  vague  and  unsat- 
isfactory. At  the  time  it  occurred  the  crew 
with  which  Cox  worked  was  engaged,  about 
S  o'clock  in  the  morning  in  May,  1905,  In 
transferring  a  car  from  the  main  track  to 
what  was  known  as  the  "house  traclt,"  Other 
cars  were  standing  on  the  house  track,  and  it 
was  necessary  to  move  them  with  and  by  the 
car  that  was  put  into  it  by  the  switching 
crew;  and,  while  the  engine  was  pushing  the 
car  attached  to  it  on  the  house  track,  Oox  fell 
under  the  wheels  and  sustained  the  injuries 
that  resulted  in  his  death.  At  the  time  of  the 
accident  the  train  was  moving  about  two  or 
three  miles  an  hour.  It  had  been  raining 
that  night,  or  the  day  previous,  and  the 
ground  was  slippery  and  wet;  and  there  is 
evidence  that  dirt  and  sediment  that  washed 
from  a  culvert  had  been  allowed  to  accumu- 
late on  top  of  the  material  between  the  rails, 
and  that  in  places  the  cinders  and  dirt  were 
almost  even  with  the  top  of  the  rails.  Sever- 
al witnesses,  however,  testified  that  this  did 
not  render  the  track  or  premises  unsafe,  and 
that  they  were  In  good  condition  and  free 
from  defects;  and  a  decided  preponderance 
of  the  evidence  tends  to  support  this  theory. 
Unless  the  mere  fact  that  cinders,  dirt,  and 
other  material  that  was  allowed  to  accumu- 
late until  it  covered  the  ties,  and  the  skim 
of  sediment  from  the  culvert,  rendered  the 
place  unsafe,  there  Is  no  evidence  that  It  was 
not  in  proper  and  safe  condition;  but  we 
do  not  deem  it  necessary  to  further  elaborate 
this  point,  as  we  are  of  the  opinion  that  the 
condition  of  the  track  and  premises  was  not 
the  cause  of  the  accident 

Why  Cox  happened  to  go  or  be  on  the 
track  in  front  of  the  moving  car  does  not 
satisfactorily  appear,  although  It  Is  probable 
that  he  was  there  for  the  purpose  of  coupling 
the  car  being  pushed  by  the  engine  to  the  car 
standing  on  the  track;  and  this  view  re- 
ceives some  support  from  the  statements  of 
the  eyewitness  to  the  accident,  although  the 
persons  In  charge  of  the  train  say  that  It 
was  not  necessary  In  the  performance  of  his 
duties  that   be  should  have  attempted  to 


make  this  coupling.  No  persons  connected 
with  the  crew  knew  that  C!ox  had  gone  on 
the  track,  or  was  in  front  of  the  moving  car, 
or  between  It  and  the  standing  car,  until 
their  attention  was  attracted  by  his  screams 
after  he  had  fallen  or  been  run  over.  Im- 
mediately upon  bearing  his  cries,  the  engine 
was  stopped,  and  the  persons  In  charge  of  It,  as 
well  as  other  members  of  the  crew,  went  to  the 
place  where  he  was  found  in  a  mangled  con- 
dition. No  signals  were  given  by  Cox  or  any 
one  else  to  the  engineer  or  fireman  with  ref- 
erence to  the  movement  of  the  train.  Nor  is 
there  anything  Indicating  that  the  engine 
was  Improperly  handled,  or  that  the  engineer 
was  guilty  of  any  negligence,  tmless  It  can 
be  Inferred  from  the  Indefinite  statement  of 
Miss  Newman  that  the  cars  bumped  together, 
and  there  was  a  rebound,  and  the  cars  sepa- 
rated, and  further  inferred  from  this  that 
the  engine  came  back  too  fast,  due  to  the 
negligence  of  tbe  engineer.  Appearances  on 
the  track  Indicated  that  Cox,  after  falling, 
was  dragged  several  feet;  but  no  imputation 
of  negligence  can  be  drawn  from  this,  as 
there  Is  no  evidence  that  his  perilous  condi- 
tion was  discovered  until  after  bis  screams 
were  heard.  There  was  one  witness  who  said 
that  the  coupler  was  not  in  good  condition, 
and  could  not  be  operated  by  a  person  stand- 
ing by  the  side  of  the  car,  with  the  lever  at- 
tached for  that  purpose,  making  It  necessary 
to  go  between  the  cars  to  make  the  coupling. 
On  the  contrary,  the  yardmaster  and  train- 
men testified  that,  both  before  and  Imme- 
diately after  Cox  was  Injured,  they  examined 
the  coupler,  and  It  was  in  good  working  or- 
der, and  could  be  operated  without  going  on 
the  track  or  between  the  cars.  But,  if  the 
coupler  was  In  fact  defective  or  out  of  or- 
der, and  this  made  It  necessary  for  Cox  to  go 
between  the  cars  to  make  the  coupling,  or  If 
the  track  or  ground  was  slippery,  there  Is 
nothing  In  this  record  to  show  that  this  con- 
dition of  affairs  was  the  proximate  cause  of 
his  Injury  and  death;  and  the  evidence  that 
the  engineer  was  guilty  ofnegllgende  in  Im- 
properly handling  his  engine  Is  entirely  too 
uncertain  and  doubtful  to  authorize  a  re- 
covery. From  the  evidence  before  us,  we 
cannot  escape  the  conclusion  that  the  death 
of  Cox  was  due  to  the  accident  that  he 
stumped  his  toe,  or  stumbled,  and  fell.  If 
his  death  was  due  to  this  cause.  It  follows 
that  the  company  Is  not  liable.' 

James  Newman,  a  witness  for  appellee,  tes- 
tified that  Cox,  in  speaking  to  the  engineer, 
said:  ."It  is  not  your  fault  It  Is  mine.  I 
slipped  and  fell."  Miss  Lnia  Newman,  also  a 
witness  for  appellee,  and  the  only  person  who 
saw  the  accident,  testified  that  one  of  the 
trainmen  asked  him,  "How  came  you  to  do 
this?"  and  he  replied,  "I  did  It  myself,  boys." 
Another  one  of  the  train  crew  said  that  Cox 
told  him:  "I  stumped  my  toe  on  a  tie  and 
fell.  I  don't  blame  anybody.  It  was  an  ac- 
cident" Another  person  testified  that  Cox 
said:  "I  blame  no  one.   I  simply  stamped  my 
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toe  on  a  tie,  and  fell  In  front  of  tlie  car." 
Another  one  said  he  asked  him  how  it  hap- 
pened, and  be  said:  "I  stamped  my  toe  and 
fell.  I  aimed  to  cross  thn  track,  and  stumped 
my  toe  and  fell."  The  physician  who  at- 
tended him  also  heard  him  say  that  he 
stumped  his  toe  and  fell,  as  did  two  other 
witnesses;  and  there  is  no  evidence  In  con- 
tradiction of  this.  Giving  reasonable  and 
fair  effect  to  these  dying  declarations,  It 
would  seem  that  his  death  was  due  to  an  ac- 
cident, and  not  to  any  negligence  on  the  part 
of  the  company  in  failing  to  keep  Its  premises 
or  appliances  In  repair,  or  to  any  neglect  by 
the  engineer. 

Tills  court  Is  reluctant  to  set  aside  the  find- 
ing of  a  ]ury,  unless  it  Is  flagrantly  against 
the  evidence,  and  has  repeatedly  refused  to 
do  so,  even  when  the  preponderance  of  the 
evidence  was  against  the  verdict  Yet  the 
evidence  in  this  case  for  appellee  is  so  vague 
and  unsatisfactory,  while  that  for  appellant 
is  so  clear  and  convincing,  that  we  feel  con- 
strained to  bold  that  the  evidence  Is  not  suffi- 
cient to  support  the  verdict;  and  the  Judg- 
ment must  l>e  reversed,  with  directions  for  a 
new  trial. 


ATTERBERRT   v.    McCLURB. 
(Court  of  Appeals  of  Kentucky.    Oct  23,  1907.) 

Easements— Extent  or  Rioht— Bubdxr   or 

Pboof. 

The  Ion;;  and  uninterrupted  use  of  a  road- 
way across  the  land  of  a  defendant  casts  upon 
him  the  burden  of  showhig  that  it  was  merely 
permissive. 

[Ei.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  17,  Easements,  I  89.] 

Appeal  from  Circuit  Court,  Fulton  County. 

"Not  to  be  officially  reported." 

Action  by  B.  W.  McClure  against  J.  M. 
Atterberry  to  ^oln  him  from  closing  up  a 
roadway.  Etom  a  decree  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Shelboume  &  Smith,  for  appellant  Ed. 
Thomas,  for  appellee. 

BARKER,  J.  The  appellee,  B.  W.  McClure, 
instituted  this  action  in  the 'Fulton  circuit 
court  for  the  purpose  of  enjoining  the  ap- 
pellant, J.  M.  Atterberry,  from  closing  up 
a  roadway  leading  from  the  appellee's  house 
over  a  part  of  the  appellant's  farm  into  the 
Fulton  and  Moscow  road.  The  part  of  the 
road  In  controversy  is  57  poles  long  and 
about  16  feet  wide.  It  Is  the  contention  of 
appellee  (plalntlft)  that  the  roadway  tn  ques- 
tion is  an  easement  appurtenant  to  his  farm, 
to  which  he  and  bis  vendors,  remote  and 
near,  have  acquired  a  prescriptive  right  by 
more  than  15  years  user  under  a  claim  of 
right,  adverse  to  all  the  world.  The  claim  of 
the  appellant  (defendant)  is  tbat,  while  ap- 
pellee and  his  vendors  had  used  the  road  In 
question  for  30  or  40  years,  it  had  always 
been  by  the  permission  of  appellant  and  bis 
vendors,  and  never  as  a  matter  of  right 


The  proof  shows  without  question  that  the 
roadway  in  controversy  was  used  by  every 
one  wbo  desired  so  to  do  for  a  very  long 
period  of  time.  Some  of  the  witnesses  tes- 
tified that  the  right  of  way  has  existed  since 
1868  or  1860.  Originally  It  was  a  lane,  with 
fences  on  either  side,  and  remained  in  this 
condition  for  many  years.  Afterwards,  It  is 
said.  In  order  to  save  fencing,  gates  were 
established,  the  side  fences  taken  down,  and 
the  rails  used  for  fencing  other  parts  of  the 
farms  through  which  the  easement  ran.  The 
testimony  on  the  crucial  question  as  to  whetti- 
er  or  not  this  use  was  adverse  or  permissive 
is  very  conflicting;  but  the  chancellor  on 
final  submission  adjudged  in  favor  of  the 
appellee,  and  enjoined  the  appellant  from 
otwtructing  the  road,  but  authorizing  him 
to  keep  the  gates  as  they  had  been  for  many 
years  last  past  so  that  the  use  of  the  road 
will  always  be  through  these  gates.  After 
a  careful  reading  of  all  the  testimony  in 
this  case,  we  are  unable  to  say  that  the 
chancellor  erred  in  his  conclusion  as  to  the 
facts.  In  the  case  of  Smith  v.  Pennington, 
91  S.  W.  730,  28  Ky.  Law  Rep.  1282,  8  L.  R. 
A.  (N.  S.)  149,  which  Involved  a  private  right 
of  way  and  was  very  similar  to  the  case  at 
bar  so  far  as  the  facts  were  concerned,  after 
stating  the  rule  that  a  mere  permissive  right 
will  not  ripen  Into  a  privilege.  It  Is  said: 
"On  the  other  band^  If  the  use  has  extended 
over  a  long  period  of  years,  very  slight  evi- 
dence win  be  sufficient  to  show  that  It  was 
enjoyed  under  a  claim  of  right,  and,  when 
the  proprietor  undertakes  to  close  the  pass- 
way,  the  burden  Is  on  him  to  show  that  the 
use  was  merely  permissive,  and  to  explain 
away  the  presumption  that  its  uninterrupt- 
ed enjoyment  for  more  than  15  years  was 
not  exercised  under  a  claim  of  right  In 
this  case,  when  appellant  undertook  to  close 
this  way,  he  assumed  the  burden  of  proving 
that  appellees'  use  for  the  many  years  they 
enjoyed  It  was  merely  permissive;  and  this 
he  failed  to  do.  The  mere  fact  tbat  he  never 
gave,  and  they  never  asked,  permission.  Is 
not  in  Itself  sufficient,  to  overcome  the  pre- 
sumption In  their  favor  arising .  from  their 
long-continued  use;  and  tlie  conduct  of  ap- 
pellant In  placing  gates  in  the  fence  when  be 
closed  the  passway  for  the  l>eneflt  of  appel- 
lees was  evidence  of  a  knowledge  on  his  part 
that  they  had  used  the  passway  before  he 
purchased  the  land,  and  a  recognition  of 
their  continued  right  to  its  enjoyment."  So, 
In  the  case  at  bar,  the  long  and  uninterrupt- 
ed use  of  the  easement  cast  the  burden  upon 
the  appellant  of  showing  that  it  was  merely 
permissive.  This  be  failed  to  do  to  the  satis- 
faction of  the  trial  Judge,  and,  as  we  have 
before  said,  we  are  unwilling  to  reverse  bis 
Judgment  on  the  facts.  He  presumably 
knows  the  witnesses,  and  is  far  better  able 
to  Judge  of  the  truth  of  the  testimony  than 
are  we. 

For  this  reason,  the  Judgment  la  affirmed. 
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GALBAUGH  v.  ROUSE  et  nx. 
(Court  of  Appeals  of  Kentucky.    Oct.  23,  1907.) 

1.  ETEcmiEmy-TiTix  raou  Common  Sousct— 
Pboof. 

Where  plaintiffs  and  defendant  claim  title 
throDgli  the  Bame  party,  it  is  unnecessary  to 
prove  the  party's  ownership  of  the  property. 

[Ed.  Note.— For  cases  in  point,  se«  Cent.  Dig. 
▼ol.  17,  Ejectment,  {  274.] 

2.  BBTOPPEIi—lNSTBUMERTS  OPKBATIRO  AS  £!S- 
TOPPBI/— DEBDB. 

Where  one  conveys  property  to  others  by 
warranty  deed,  he  is  estopped  from  denying 
their  title. 

[Ed.  Note.— For  cases  In  point,  see  Gent.  Dig. 
vol.  19.  Estoppel,  {  19.] 

8.  Bjeotment— SurriciiRCT  of  Etidkrci. 

In  an  action  to  recover  real  property,  evi- 
dence examined,  and  Md  insufficient  to  show 
that  plaintiffs' gave  defendant's  intestate  a  fee- 
simple  title  to  the  property. 

SEid.  Note.— For  cases  in  point,  see  CenL  Dig. 
.  17,  Ejectment,  {  28^] 

4.  LiFiE    Estates  —  Imfbovemerts  —  Claims 

Against  Remainderman. 

A  iife  tenant  has  no  claim  against  remain- 
dermen for  betterments  he  places  upon  the  prop- 
erty. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  33,  Life  Estates,  §  38.] 

6.  Same — Conveyances  bt  Lifk  Tenant. 

Under  a  warranty  deed  signed  by  a  life  ten- 
ant and  the  heirs  in  remainder,  all  improvements 
by  the  life  tenant  go  with  the  property  conveyed. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  83,  Life  Estates,  i  44.] 

6.  Same— Payment  of  Taxes. 

It  is  the  duty  of  a  life  tenant,  while  in 
possession,  to  pay  the  taxes  on  the  property,  and 
he  has  no  claim  for  payments  so  made. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  83,  Life  Estates,  §  39.] 

Appeal  from  Circuit  Conrt,  Kenton  County. 
"Not  to  be  officially  reported."    ' 
Suit   to    recover   property   by    James    M. 
Rouse  and  wife  against  John  R.  Galbangb. 
From  a  judgment  for  plaintiffs,  defendant  ap- 
peals.   Affirmed. 

Leslie  T.  Applegate,  for  appellant  H.  D. 
Gregory,  for  ap];>eilees. 

BARKER,  J.  About  35  years  before  the 
institution  of  this  action  Elizabeth  Galbaugb, 
who  was  the  wife  of  John  S.  Galbaugb,  died 
at  her  residence  in  Kenton  county,  Ky.  She 
left  snrrlvlng  ber  husband  and  seven  chil- 
dren. Under  the  statutes  then  In  force  her 
husband  had  a  life  estate  by  curtesy  In  all 
her  real  estate.  At  her  death  she  was  the 
owner  of  the  land  In  controversy.  In  August, 
1891,  John  R.  Galbaugb  and  wife,  and  all  his 
brothers  and  sisters,  together  with  his  father, 
the  life  tenant,  conveyed  the  property  in- 
volved herein  to  James  M.  Rouse  and  wife; 
the  wife  being  one  of  the  heirs  at  law  of 
Elizabeth  Galbaugb.  Although  under  the 
deed  the  appellees  James  M.  Rouse  and  wife 
were  entitled  to  the  immediate  possession  of 
the  property,  they  did  not  deprive  the  father 
and  life  tenant  of  possession,  and  he  seems 
to  have  retained  both  the  i)osse8slon  and 
control  of  the  property  for  some  years  after 
the  deed  of  conveyance^     After  his  death. 


however,  this  action  was  Instituted  by  the 
appellees  against  John  R.  Galbaugb,  one  of 
the  heirs  at  law  of  Elizabeth  Galbaugb,  who 
had  possession  of  It,  to  recover  the  same. 
The  defendant  by  answer  set  up  three  de- 
fenses: First,  he  denied  the  title  of  the  plain- 
tiffs to  the  property;  second,  he  claimed  title 
by  prescription  In  the  property  under  the  15- 
year  statute  of  limitation;  and,  third,  he 
alleged  that  his  father,  the  life  tenant,  al- 
though joining  In  the  deed  conveying  the 
property  absolutely  to  the  appellee,  really 
had  a  verbal  agreement  with  them  that  he 
was  to  release  his  life  estate  on  all  the  re- 
mainder of  the  property  of  his  wife,  In  con- 
sideration that  they  would  give  him  the  prop- 
erty In  controversy  In  fee  simple,  that  they 
agreed  to  this  and  put  blm  in  possession,  and 
under  the  possession  so  glv^n  he  had  Im- 
proved the  property  by  building  houses  upon 
It  and  otherwiBe  expending  large  sums  of 
money  In  Its  betterment.  These  affirmative 
defenses  were  placed  In  issue  by  appropriate 
pleading,  and,  when  the  case  was  submitted 
to  the  chancellor  for  final  adjudication,  he 
adjudged  Rouse  and  wife  to  be  the  owners 
and  entitled  to  possession  of  the  property; 
and  from  this  judgment  the  appellant  Is  here 
on  appeal. 

Both  the  plaintiffs  and  defendant  (except 
as  to  the  title  by  prescription  set  up  by  the 
latter)  claim  title  through  Elizabeth  Gal- 
baugb, and  It  was  not  necessary,  therefore, 
that  there  should  be  any  proof  of  her  owner- 
ship of  the  property.  Woolfolk  v.  Ashby,  2 
Mete.  288.  In  addition,  the  appellant  himself 
conveyed  the  property  by  general  warranty 
deed  to  the  appellee.  He  is,  therefore,  es- 
topped from  denying  their  title. 

The  second  defense,  of  title  by  prescription, 
falls  to  the  ground.  Appellant  and  wife 
conveyed  this  jwoperty  to  appellees  by  deed 
dated  the  8th  day  of  August  1891.  This  ac- 
tion was  Instituted  on  the  6th  day  of  April, 
1906,  which  is  several  months  short  of  15 
years.  Besides  this,  the  evidence  of  posses- 
sion does  not  sustain  the  appellanf  b  conten- 
tion that  it  was  adverse  for  over  a  year  or 
two  at  most.  We  think  It  sufficiently  appears 
that  the  life  tenant,  John  S.  Galbaugb,  was 
left  In  possession  after  his  deed  through  the 
kindness  of  his  daughter,  and  in  this  way  his 
son,  John  R.  Galbaugb,  obtained  possession. 
Be  this  as  It  may,  as  said  before,  the  title 
under  the  statute  of  limitation  fails  upon  a 
comparison  between  the  date  of  the  deed  and 
the  institution  of  this  action. 

We  do  not  think  the  evidence  sustains  ap- 
pellant's contention  as  to  the  alleged  verbal 
contract  between  the  appellees  and  the  life 
tenant,  John  S.  Galbaugb,  by  which  they  were 
to  give  him  a  fee-simple  title  to  the  land  in 
controversy  In  consideration  of  bis  releasing 
to  them  his  life  estate  In  the  remainder  of  his 
wife's  real  property.  It  is  admitted  that  in 
1891  he  conveyed  to  the  appellees  by  regular 
conveyance  his  life  estate  in  the  property 
under  consideration.    Rouse  denies  the  ezls- 
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tence  of  the  contract,  and  there  is  nothing 
in  the  deed  whicli  indicates  Its  existence. 
Conceding,  for  the  purposes  of  the  case,  that 
tills  plain  written  contract  can  be  varied  by 
oral  testimony  without  a  plea  of  mistake  or 
fraud,  it  is  sufficient  to  say  that  the  burden 
■of  proving  it  was  upon  the  appellant,  that  the 
chancellor  found  against  him,  and  we  think 
be  was  Justified  In  so  doing  under  the  evi- 
dence adduced. 

The  life  tenant  bad  no  claim  for  any  better- 
ments he  placed  upon  the  property.  He  could 
not  improve  the  tenants  In  remainder  out  of 
their  estate.  But  the  evidence  satisfactorily 
shows  that  the  Improvements  were  placed 
there  prior  to  the  deed  of  1S91,  and  ttiey 
therefore  passed  under  It  It  was  the  duty 
-of  the  life  tenant  to  pay  the  taxes  on  the 
property,  and  he  has  no  claim  for  any  pay- 
ments he  mad^  while  in  possession  as  such. 

This  disposes  of  all  the  claims  of  appellant 
•on  the  property  in  question.  The  chancellor 
correctly  adjudged  It  to  belong  to  appellees, 
and  his  Judgment  is  affirmed. 


ENNEN  V.  AIR  et  al. 

O'CONNER  V.  SAME. 

(Court  of  Appeal!  of  Kentucky.    Oct  25,  1907.) 

1.  Wiri-s — CoNSTBtrcTioN — Estates    Gkanted 

— Life  Estates. 

Testator  devised  all  his  estate  to  his  wife 
for  life,  and  after  her  death  to  his  children,  to 
l>e  equally  divided  "between  all  male  and  female 
to  them  and  their  offspring  they  are  only  to 
have  the  use  of  it  during  their  lifetime."  Held, 
that  the  widow  received  a  life  estate,  and  after 
her  death  the  property  pasf^ed  to  testator's  chil- 
dren for  life,  with  remainder  to  such  of  their 
offspring  as  would  take  from  them  by  descent 
if  tney  should  die  intestate. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  49.  Wills,  !  1399.] 

■2.    PEBPEXniTIES— RESTBICTIOH      of      AilEWA- 

noN— Entails. 

Where  all  testator's  children  were  in  exist- 
ence when  the  will  took  effect,  a  limitation  to 
hig  grandchildren  does  not  violate  the  statute 
acainst  entails,  since  it  does  not  restrict  aliena- 
tion beyond  the  lives  in  being  and  21  years  and 
10   months   thereafter. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Perpetuities,  $  43.] 

8.  Appeait— Pabties  Aoobieved. 

Where  the  court  erroneously  decrees  a  sale 
of  devised  land  in  which  minors'  interests  are 
Involved,  in  violation  of  the  will,  although  the 
minors'  guardians  do  not  appeal  from  the  order 
confirming  the  sale,  the  purchaser  may  appeal, 
since  he  is  not  protected  against  the  Infants 
claims. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  S  947.] 

Appeal  from  Circuit  Court,  Campbell 
C3ounty. 

"Not  to  be  officially  reported." 

Consolidated  actions  between  George  En- 
nen  and  Charles  Air  and  others,  and  between 
Michael  O'Conner  and  Catherine  Air  and  oth- 
ers. From  the  Judgment,  George  Ennen  and 
Michael  O'Conner  appeal.  Reversed  and  re- 
manded, with  directions. 


B.  W.  Hawkins,  Jr.,  for  appellant  O'Con- 
ner. Fred  B.  Bassmann  and  Otto  Wolf,  for 
appellant  Ennen.  Cl  Lu  Ralson,  Jr.,  toe  ap- 
pellees. 

O'REAR,  G.  J.  Dennis  Gahlll's  will  reads, 
In  so  far  as  It  is  pertinent  to  the  decision  of 
this  case,  as  follows: 

"I  hereby  will  all  my  real  and  personal  es- 
tate to  my  wife,  during  her  natural  life,  after 
my  death,  that  she  shall  have  the  use  and 
control  of  all  real  and  personal  property,  and 
keep  It  in  good  order,  and  free  from  any  liti- 
gation of  law  or  incumbrances.  I  hereby  re- 
quest that  this  order  shall  be  carried  out, 
that  In  case  after  my  death  that  any  of  my 
property  should  be  Incumbered  my  wife  and 
children  go  hand  in  hand  and  clear  the  same 
and  that  my  wife  be  executrix  and  adminis- 
trator without  bond  and  after  her  death  it 
shall  go  to  all  my  children,  it  shall  be  equal- 
ly divided  l>etween  all  male  and  female  to 
them  and  their  oCFspring  they  are  only  to 
have  the  use  of  It  during  their  lifetime,  I  re- 
quest that  oldest  soberest  and  best  worthiest 
be  executor  and  administrator  without  bond 
be  it  male  or  female,  and  tltat  they  shall 
have  no  power  to  sell  any  of  the  property 
my  wife  and  children  unless  In  case  one  of 
my  heirs  should  die,  there  and  then  that 
property  the  benefits  derived  from  the  same 
be  equally  divided  over  the  remaining  heirs 
all  taxes  and  repairs  to  be  paid  from  the 
rents  and  proceeds  of  the  real  estate,  any  * 
child  or  beir  dLssatlsfled  with  bis  or  her 
agent  shall  be  disinherited  or  cause  any  law- 
'sults  or  litigation  shall  be  cut  off  from  any 
further  claim  In  the  estate. 

"I  also  hereby  request  this  order  to  be  car- 
ried out  by  my  wife  and  children,  this  is 
from  my  own  band  this  9th  day  of  Septent- 
ber  one  thousand  eight  hundred  and  eighty- 
eight" 

The  question  for  decision  Is:  What  estate 
did  his  children  take  in  bis  land,  and  what 
estate.  If  any,  did  his  grandchildren  take? 
The  awkward  and  ungrammatlcal  expressions 
in  the  will  confuse  the  testator's  intention; 
but  we  gather  from  it  that  he  Intended  to 
create  life  estates,  first  In  his  widow  and  aft- 
er her  death  in  bis  children,  with  remaindo: 
to  the  offspring  of  his  children,  meaning  such 
offspring  as  would  take  from  them  by  descent 
if  they  should  die  intestate.  This  limitation 
is  not  repugnant  to  our  statutes  against  en- 
tails, as  It  does  not  restrict  the  alienation  of 
the  estate  for  a  longer  i)erlod  than  a  life  or 
lives  in  being  and  21  years  and  10  montbs 
thereafter.  All  of  the  testetor's  children 
were  In  being  at  the  time  the  will  was  writ* 
ten  and  took  effect 

The  point  Is  made  that  Inasmuch  as  the 
court  had  Jurisdiction  of  the  subject-matter, 
the  purchaser  would  thereby  be  protected, 
notwithstanding  the  court  erred  in  decreeing 
that  the  grandchildren  of  the  testetor  did 
not  take  under  the  will.  But  the  rule  Is 
otherwise  where  the  proceedings  affect  the 
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title  of  Infanta'  real  estate.  Tbe  testator  bad 
the  rigbt  to  impose  any  lawful  condition  to 
tbe  gift  of  bis  land.  A  restriction  of  its 
alienation  during  the  llres  of  tbe  life  tenants 
is  not  unreasonable  nor  unlawful.  They 
must  take  the  projperty  subject  to  the  condi- 
tion Imposed  In  their  testator's  will.  It  was 
error  of  the  court  to  decree  a  sale  In  violation 
of  tbe  terms  of  the  wilL  It  was  also  error 
to  decree  a  sale,  Ignoring  the  rights  and  title 
.  of  tbe  Infants,  the  ofEsprlng  of  Dennis  Cablll's 
children.  Althongh  the  guardian  ad  litem 
and  the  guardian  at  law  of  tbe  children  do 
not  see  proper  to  prosecute  an  appeal,  the 
purchaser  may  prosecute  one  from  tbe  order 
confirming  his  purchase,  and  be  relioTed  from 
the  erroneous  proceeding. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  dismiss  the  petition. 


BRBNTS  et  al.  t.  LOniSYILLB  &  M.  R.  00. 
(Court  of  Appeals  of  Kentucky.    Oct  28,  1907.) 

1.  TBIAI. —  IltSTBTTCnONS  —  LlUITINO      TlCSTI- 
UONT— SUBSTANTIVK  EVIDKNOE. 

In  an  action  against  a  railroad  for  injuries 
received  by  plaintiff  through  falling  off  a  hand 
car  as  the  result  of  a  defective  pin  in  the  ma- 
chinery of  tbe  car,  one  of  defendant's  workmen 
testified  that  he  did  not  tell  a  certain  party  that 
tbe  accident  to  plaintiff  was  caused  by  the  de- 
fective pin.  Held,  that  the  court  properly  limi- 
ted the  testimony  of  such  party  to  contradict- 
ing the  witness'  testimony  that  he  did  not  make 
the  statement  to  him,  and  instructed  the  jury 
not  to  consider  It  as  substantive  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  46,  Trial,  {  49&] 

2.  Mabteb  and  Sbsvant  —  Asstrupnon  of 
Risk. 

An  employe  does  not  assume  such  risks  as 
arise  from  the  negligence  of  the  employer  In 
failing  to  furnish  him  a  reasonably  safe  place 
in  which  to  work  and  reasonably  safe  instru- 
mentalities and  materials  with  which  to  work. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  34,  Master  and  Servant,  §  551.] 

8.  Sauk— iNSTBUCTiORs. 

In  an  action  against  a  railroad  for  injuries 
to  plaintiff,  an  employ&'the  only  negligence  com- 
plained of  was  the  failure  of  defendant  to  fur- 
nish plaintiff  a  safe  hand  car  on  which  to  work, 
in  that  a  pin  in  the  machinery  of  the  car  was 
defective.  Held,  that  an  Instruction  that  plain- 
tiff when  he  accepted  employment  assumed  all 
ordinary  risks  attendant  on  the  employment  was 
misleading,  as  leading  the  jury  to  conclude  that 
the  breaking  of  the  defective  pin  was  an  as- 
sumed risk. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  34,  Master  and  Servant,  i  1171.] 

Appeal  from  Circuit  Court,  Bullitt  Oounty. 

"Not  to  be  officially  reported." 

Action  by  Eugene  Brents,  by  nert  friend, 
against  the  Louisville  &  Nashville  Railroad 
Company.  Judgment  for  defendant,  and 
plalntUr  appeals.    Reversed. 

Proctor  &  Herdman  and  Greene  A  Van 
Winkle,  for  appellants.  Benjamin  D.  War^ 
field,  for  appellee. 

BARKER,  J.    This  action  was  Instituted  to 
recover   damages    for    certain   personal    In- 
juries alleged  to  have  been  caused  to  Eugene 
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Brents  by  tbe  negligence  of  tbe  appellee,  tbe 
Louisville  ft  Nashville  Railroad  Company,  la 
whose  employ  he  was  at  tbe  time  be  was 
hurt  Appellant  was  assisting  In  propelling  a 
hand  car  along  the  track  of  tbe  appellee,  with 
his  back  to  the  direction  In  which  tbe  car 
was  going.  Owing  to  some  accident  or  mis- 
fortune, be  fell  In  front  of  tbe  car,  which 
ran  over  bim.  Inflicting  serious  and  perhaps 
permanent  Injuries.  In  his  petition  be  alleges 
tbe  negligence  of  the  appellee  to  have  been  in 
furnishing  him  with  an  unsafe  Instrumental- 
ity with  which  to  work,  to  wit,  that  the 
hand  car  which  be  was  required  to  propel 
was  In  an  unsafe  condition,  and  that  bla  in- 
juries were  caused  by  a  defect  In  Its  machin- 
ery. The  particular  defect  was  claimed  to  be 
an  Iron  pin  attached  to  the  lever  by  which 
the  car  was  propelled,  which  was  attached 
to  tbe  cog  wheels  of  the  car,  and  which  broke 
or  came  out  and  caused  tbe  car  to  Jerk  or 
Jostle,  throwing  him  off.  Tbe  allegations  of 
tbe  petition  were  denied,  and  the  contributo- 
ry negligence  of  the  appellee  pleaded.  A  re- 
ply completed  the  Issues,  and  a  trial  resulted 
In  a  verdict  by  the  jury  In  favor  of  the  de- 
fendant. 

Appellant,  In  his  brief,  admits  that  the  evi- 
dence was  contradictory,  and  that  tbe  Jury 
was  warranted  by  tbe  facts  In  finding  a  ver- 
dict against  bim.  He  rests  bis  right  to  a  re- 
versal upon  two  errors  of  law:  First,  that 
tbe  court  erred  In  limiting  certain  testimony 
In  Its  effect  to  the  contradiction  of  a  witness 
for  appellee,  and  In  Instructing  the  jury  that 
they  should  not  consider  it  as  substantive  evi- 
dence; second,  that  tbe  court  erred  In  giv- 
ing instruction  5  as  to  the  assumption  of  risk 
by  tbe  appellant  when  he  took  employment 
under  appellee. 

The  position  of  appellant  as  to  tbe  error 
of  the  court  In  limiting  the  weight  to  be  giv- 
en the  testimony  In  question  cannot  be  main- 
tained. It  was  this:  One  Bailey,  a  witness 
for  the  defendant,  testified  that  he  did  not 
tell  George  Claiborne  that  tbe  accident  to 
Brents  was  caused  by  a  defective  pin,  or  by 
tbe  pin  coming  out.  Claiborne's  testimony, 
that  Bailey  did  make  this  statement  to  bim, 
was  admitted  fbr  tbe  purpose  of  contradict- 
ing tbe  latter,  but  not  as  substantive  evi- 
dence, as  it  was  merely  hearsay.  The  court 
properly  limited  the  testimony.  Bailey  was 
only  an  ordinary  workman,  and  had  no  au- 
thority to  speak  for  appellee,  or  to  make 
any  admissions  for  It;  and,  therefore,  bis 
statement  to  Claiborne,  if  be  made  it,  could 
not  bind  appellee. 

In  order  to  properly  consider  the  second 
question  raised  by  appellant,  we  quote  In  full 
Instruction  No.  1,  given  by  tbe  court  to  tbe 
Jury  on  motion  of  appellant,  and  Instruction 
No.  5,  given  by  the  court  ou  motion  of  the 
app^Ue^ 

"No.  1.  If  the  jury  believe  from  the  evi- 
dence that  plaintiff  was  thrown  from  a  band 
car  on  tbe  oc:asIon  named  In  the  pleadlng9, 
while  In  the  discharge  of  bis  duty,  and  was 
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Injured  as  the  direct  and  natural  result  of  the 
negligence,  If  any,  of  defendant  and  its  agent 
or  agents  in  furnishing  him  for  bis  use  a  l^and 
car  that  was  defective  and  that  was  not  rea- 
sonably safe  for  such  use,  and  that  defendant 
and  its  agent  or  agents  charged  with  the  duty 
of  inspecting  said  car  knew,  or  by  the  exer- 
cise of  ordinary  care  could  have  known,  of 
the  defective  and  dangerous  condition  of  said 
car,  if  it  was  defective  and  not  reasonably 
safe,  and  that  plaintiff  did  not  know  its  con- 
dition, and  could  not  have  known  It  by  the 
exercise  of  ordinary  care,  they  should  find 
for  him  such  compensatory  damages  as  will 
fairly  and  reasonably  compensate  him  for 
such  Injury,  unless  they  further  believe  from 
the  evidence  that  in  receiving  bis  Injuries 
plaintiff  was  himself  negligent,  and  that  but 
for  his  own  contributory  negligence  be  would 
not  have  been  hurt" 

"No.  6.  The  court  Instructs  the  Jury  that 
the  plaintiff  assumed  all  the  ordinary  risks 
Incident  to  bis  labor  when  be  entered  into 
the  service  of  the  company.  Therefore,  If 
they  believe  from  the  evidence  that  the  In- 
juries received  by  the  plaintiff  were  due  to  the 
ordinary  risks  or  dangers  incident  to  bis 
work,  they  should  find  for  the  defendant" 

The  question  we  have  here  arose  In  the 
case  of  rflsterer  v.  J.  H.  Peter  &  Co.,  117  Ky. 
501,  78  S.  W.  450.  That  was  a  case  where 
the  employ^  fell  from  a  scaffold  which  be 
claimed  was  defective.  The  court  Instructed 
the  Jury  as  follows: 

"(1)  Gentlemen  of  the  Jury,  the'  court  In- 
structs you  that  It  was  the  duty  of  the  de- 
fendants, Peter  &  Co.,  to  furnish  a  reason- 
ably safe  place  for  the  plaintiff  to  do  bis 
work  in.  Now,  if  you  believe  from  the  evi- 
dence that  the  scaffolding  on  which  plaintiff 
was  working  at  the  time  complained  of  was 
not  in  a  reasonably  safe  condition  for  plain- 
tiff to  do  his  work,  and  that  that  fact  was 
known  to  the  defendants,  or  any  of  them,  or 
by  the  exercise  of  ordinary  care  they  or  any 
of  them,  or  any  agent  of  theirs,  superior  in 
authority  to  plaintiff,  or  by  the  exercise  of 
ordinary  care  they,  or  any  of  them,  could 
have  known  that  it  was  not  In  a  reasonably 
safe  condition  if  It  was  so,  and  if  you  fur- 
ther believe  from  the  evidence  that  such  fact. 
If  It  did  exist,  was  not  known  to  the  plain- 
tiff, or  that  he  did  not  have  equal  means  of 
knowing  the  same  with  the  defendants,  and 
that  by  reason  of  It  not  being  in  a  reason- 
ably safe  condition.  If  It  was  so,  plaintiff  was 
precipitated  and  injured,  tlien  you  should 
find  for  the  plaintiff,  unless  you  believe  from 
the  evidence  that  the  plaintiff  was  guilty  of 
contributory  negligence,  in  which  event  you 
should  find  for  the  defendants. 

"(2)  But,  gentlemen,  if  you  believe  that  the 
scaffolding  was  In  a  reasonably  safe  condi- 
tion, or  If  you  believe  that  it  was  not  in  a 
reasonably  safe  condition,  that  It  was  not 
known  to  be  so,  or  by  the  exercise  of  ordi- 
nary care  could  not  have  been  known  to  be 
so.  by  the  defendants,  or  any  of  them,  or  their 


agents  superior  In  authority  to  plaintiff,  or 
if  you  believe,  even  though  it  was  not  In  a 
reasonably  safe  condition,  that  sudi  fact  was 
known  to  the  plaintiff,  or  that  he  had  equal 
means  of  knowing  the  same  with  the  defend- 
ants, then  you  should  find  for  the  defend- 
ants. 

"(3)  The  court  further  Instructs  you  that 
when  the  plaintiff,  Pfisterer,  entered  into 
the  employment  of  the  defendants,  J.  H. 
Peter  &  Co.,  he  undertook  to  assume  all  risks 
ordinarily  attendant  upon  such  employment; 
and,  if  necessarily  attended  with  danger,  It 
was  his  duty  to  exercise  ordinary  care  and 
to  avoid  being  Injured." 

In  the  opinion  delivered  In  that  case,  the 
giving  of  instruction  3,  as  to  the  assump- 
tion of  risk  by  the  employ^,  was  condemned, 
because  the  Injury  complained  of  was  caused 
by  the  negligence  of  the  master  In  failing  to 
provide  the  se'rvant  with  a  safe  place  In 
which  to  work;  and  this  negligence  was  not 
one  of  the  risks  assumed  by  an  employe. 
We  liave  set  out  the  instructions  In  the  case 
cited  In  full  to  meet  the  suggeatlon  that  the 
first  Instruction  In  the  case  at  bar  cured  the 
error  of  giving  Instruction  5,  by  excluding 
from  the  risks  assumed  by  the  employ^  those 
arising  from  the  failure  of  the  master  to  pro- 
vide reasonably  safe  instrumentalities  for 
the  use  of  the  employ&  It  will  be  seen  by 
an  Inspection  of  Instructions  1  and  2  In  the 
case  cited  that  they  substantially  cover  the 
ground  of  Instruction  1  In  the  case  at  bar; 
and  yet  the  giving  of  the  instruction  as  to  the 
risk  assumed  by  the  employ^,  as  said  before, 
was  condemned.  The  reason  for  this  is  ob- 
vious. The  employ^  does  not  assume  such 
risks  as  arise  from  the  negligence  of  the  em- 
ployer In  falling  to  furnish  him  a  reasonably 
safe  place  In  which  to  work  and  reasonably 
safe  Instrumentalities  and  materials  with 
which  to  work;  and,  where  this  failure  is 
the  only  negligence  complained  of.  any  In- 
struction as  to  the  ordinary  risks  assumed 
by  the  employ^  must  be  misleading. 

Now,  In  the  case  at  bar,  the  negligence 
complained  of  is  the  failure  of  the  employer 
to  furnish  the  appellant  with  a  reasonably 
safe  instrument  with  which  to  work,  to  wit, 
a  band  car.  No  other  negligence  is  complain- 
ed of,  and  no  other  risk  than  that  gi'owing 
out  of  a  defective  car  is  involved  in  the  case. 
It  was,  therefore,  misleading  to  the  Jury  to 
tell  them  that  the  appellant,  when  he  acc^t- 
ed  employment  under  appellee,  assumed  all 
ordinary  risks  attendant  upon  his  employ- 
ment. A  Jury  of  laymen  were  bound  to  con- 
clude that  the  court's  instructions  were  di- 
rected to  the  question  In  issue,  and  that 
there  was  some  risk  attendant  on  the  use  of 
the  defective  hand  car.  If  It  was  defective, 
which  appellant  assumed.  They  would  nat- 
urally conclude  that  the  breaking  of  a  de- 
fective pin  was  one  of  the  risks  included 
within  the  meaning  of  Instruction  No.  6.  It 
may  be  admitted  that  a  lawyer  could  take  the 
instructions — Nos.  1  and  5 — and  by  reading 
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them  In  pari  materia  conclude  that  the  court 
Intended  to  exclude  danger  In  using  the  de- 
fective pin  from  the  risk  referred  to  In  In- 
struction No.  5;  hut  a  jury  of  laymen  would, 
perhaps,  not  be  able  to  do  this,  and  would 
conclude,  to  the  manifest  prejudice  of  the 
appellant,  that  the  consequence  of  the  use  of 
the  defective  pin  was  one  of  the  risks  to 
which  instruction  No.  5  Is  directed.  We  are 
of  opinion,  therefore,  that  the  court  erred  in 
this  case  in  giving  Instruction  No.  5  at  all, 
iilthough,  as  an  abstract  proposition  of  law, 
it  Is  entirely  sound;  hut  Instructions  must 
l>e  based  on  evidence,  and  there  is  nothing  In 
plalntifTB  claim,  except  the  alleged  negli- 
gence of  the  railroad  In  failing  to  furnish 
him  with  a  safe  hand  car,  and  the  risk  aris- 
ing from  this  negligence,  as  said  before,  was 
not  assumed  by  the  appellant  when  he  ac- 
cepted the  employment  at  which  he  was  en- 
pagt'd  when  injured. 

For  this  reason,  the  judgment  is  reversed, 
for  proceedings  consistent  herewith. 


REECE  et  ux.  t.  GOLDSTEIN. 
(Court  of  Appeals  of  Kentucky.    Oct.  30,  1907.) 

Fbaudot^ent  Conveyances— Conveyance  to 

Wife— Intent  to  Defkaud. 

A  conveyance  of  land  by  a  husband  to  his 
wife  in  payment  of  a  loan,  executed  when  he 
was  not  in  debt,  will  not  be  set  aside  ns  in  fraud 
of  creditors  whose  claims  were  created  eight  or 
ti'n  joars  thereafter;  there  being  no  proof  of  an 
intent  to  defraud,  necessary  to  such  relief  under 
Ky.  St.  1903,  i  1906. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  i§   178-184.] 

Appeal  from  Circuit  Court,  Jackson  County. 

"Not  to  be  officially  reported." 

Action  by  S.  Goldstein  against  James  Reece 
and  wife.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Reversed. 

A.  W.  Baker,  for  appellants.  P.  Isaacs, 
for  appelle& 

NUNN,  J.  Appellee  instituted  this  action 
against  appellant  James  Reece  upon  an  ac- 
count for  merchandise  amounting  to  $242, 
which  was  dated  December  6,  1005.  He 
made  Sarah  Elizabeth  Reece,  the  wife  of 
James  Reece,  a  i>arty  defendant,  and  alleged 
that  James  Reece  had  caused  a  conveyance 
of  a  small  piece  of  land  made  to  her  for  the 
purpose  of  cheating  and  defrauding  his  cred- 
itors, and  asked  that  the  conveyance  be  set 
aside,  and  the  land  subjected  to  the  payment 
of  bis  debt  Appellants  filed  separate  an- 
swers. In  which  they  denied,  in  substance, 
that  there  was  any  fraudulent  intent  or  pur- 
pose on  the  part  of  either  of  them  in  having 
the  deed  to  this  piece  of  land  made  to  appel- 
lant Sarah  E.  Reece.  The  issues  were  com- 
pleted, the  proof  beard,  and  the  court  ad- 
judged that  the  conveyance  was  fraudulent, 
arid  directed  a  sale  of  the  land  to  satisfy  ap- 
pellee's judgment. 

The  substance  of  appellee's  proof  was  that 
two  neighbors  of  appellants  testified  that  they 


had  never  heard  of  Mrs.  Reece  claiming  this 
land  until  about  the  time  her  husband  made 
an  assignment  of  his  property  for  the  benefit 
of  his  creditors.  The  clerk  of  the  coimty 
court  testified  that  when  James  Reece  made 
his  assignment,  and  gave  a  list  of  his  cred- 
itors. It  showed  that  he  owed  something  over 
$3,000 ;  and  his  assignee's  report  showed  that 
he  bad  received  no  assets  to  pay  these  claims 
or  any  part  of  them.  There  was  not  the 
slightest  evidence  introduced  by  appellee 
showing  that  James  Reece  owed  any  debt  at 
the  time  Mrs.  Reece  became  the  owner  of  this 
piece  of  laud.  Appellant  Mrs.  Reece  testified 
that  she  was  married  in  the  year  1882 ;  that 
just  prior  to  her  marriage  her  aunt  made^  her 
a  present  of  $100  for  attention  to  her  In  sick- 
ness ;  that  she  kept  this  money  until  she  mov- 
ed to  Jackson  county  in  1885,  where  she  has 
ever  since  resided;  tliat  after  their  arrival 
in  Jackson  coimty  her  husband  purchased 
from  one  Roach  a  small  tract  of  laud  for 
$100 ;  that  she  let  her  husband  have  her  $100 
to  pay  for  the  land,  under  the  promise  that  he 
would  repay  It  to  her;  that  they  had  resid- 
ed upon  this  piece  of  land  as  a  homestead; 
that  In  the  year  1893  her  husband's  stei>- 
father  made  a  contract  for  the  purchase  of 
the  small  piece  of  land  In  controversy  for 
the  price  of  $100,  and  her  husband  paid  for  It 
with  shingles,  and  in  satisfaction  of  the  $100 
which  he  had  borrowed  from  her  the  title 
bond  for  this  piece  of  land  was  exeaited  to 
her  In  the  year  1893,  which  she  held  until  the 
early  part  of  the  year  1905,  when  the  vendor 
duly  executed  a  deed  to  her  in  compliance 
with  the  title  bond.  This  deed  was  lodged 
for  record  before  her  husband  became  In- 
debted to  appellee.  Several  witnesses  cor- 
roborated her  statements.  The  proof  also 
shows  that  this  piece  of  land  was  not  worth 
over  $100. 

We  have  been  unable  to  find  In  the  record 
any  evidence  which  conduces  to  show  that, 
when  appellant  Sarah  E.  Reece  became  the 
owner  of  this  piece  of  land,  James  Reece  had 
any  fraudulent  Intent  to  cheat,  hinder,  or 
delay  his  creditors,  or  that  he  had  any  cred- 
itors at  that  time.  The  only  testimony  con- 
ducing to  show  that  be  was  Indebted  In  any 
sum  at  that  time  was  stated  by  James  Reece 
In  his  deposition,  which  was  to  the  effect 
that,  if  he  owed  anything  at  that  time.  It  was 
a  small  sum  to  his  mother;  but  this  deposi- 
tion was  suppressed  by  the  court  on  excep- 
tions filed  to  it  by  appellee.  It  is  true  that 
under  section  lOOC  of  the  Kentucky  Statutes 
of  1003  existing  creditors  as  well  as  subse- 
quent creditors  can  set  aside  a  conveyance 
which  was  made  with  a  fraudulent  Intent; 
to  delay,  hinder,  or  defraud  creditors,  pur-- 
chasers,  or  other  persons;  but  the  facts  and' 
circumstances  should  be  proven,  showing  that 
such  Intention  existed,  before  the  court  should 
set  aside  the  conveyance.  Conceding  that 
James  Reece  never  borrowed  $100  from  bis 
wife  to  pay  for  the  home  place  and  he  did 
not  owe  anything,  the  testimony  shows  eon- 
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clnslvely  that  the  title  bond  to  this  piece  of 
land  was  made  to  his  wife  in  1893.  The  hu»- 
band  bad  a  right  to  make  her  this  gift,  and 
future  creditors  of  his  have  no  right  to  com- 
plain. It  is  unreasonable  to  suppose  that  in 
that  transaction  appellant  James  Reece  had 
any  Intention  to  commit  a  fraud  upon  cred- 
itors whose  claims  were  created  eight  or  ten 
years  thereafter.  See  the  case  of  Place  t. 
Rhem,  7  Bush,  585. 

For  these  reasons,  the  Judgment  of  th« 
lower  court  is  reversed,  with  directions  to  the 
lower  court  to  set  aside  the  Judgment  and  dis- 
miss appellee's  action  against  Sarah  B.  Reece. 


GARVIN  ▼.  MONTBNEGRO-RIEHM 
MUSIC  CO. 
(Court  of  Appeals  of  Kentucky.    Oct.  24,  1907.) 
L  Sat-ks—Contbaots—Constsuotioh— Condi- 
tions. 

Under  a  provision  in  a  contract  for  the  sale 
of  a  piano  that  it  was  to  be  tested  by  a  person 
named,  the  parties  could  only  have  meant  that 
if  the  piano  did  not  fill  the  test  the  seller  was 
to  furnish  one  that  would,  or  refund  the  money 
paid. 

2.   SaME>— BVIDKNCB— SUFFICMRCT. 

Where,  in  an  action  for  the  balance  on  the 
price  of  a  piano,  the  seller  testified  that  he 
ordered  another  piano,  and  by  registered  letter 
notified  the  buyer  that  the  same  had  come  and 
that  he  waa  ready  to  substitute  it  for  the  one 
delivered,  which  waa  not  satisfactory,  and  the 
buyer  testified  that  he  knew  nothing  thereof, 
and  the  registry  receipt  for  the  letter  was  not 
produced,  tbe  seller  failed  to  sustain  the  burden 
of  proof,  which  on  that  issue  was  on  him. 
S.  Same— Bbeach. 

Under  a  provision  of  a  contract  for  the 
sale  of  a  piano  that  it  was  to  be  tested  by  a 
person  named,  it  was  incumbent  on  the  seller, 
within  a  reasonable  time  after  the  piano  waa 
tested  and  rejected,  to  deliver  another,  and  on 
failure  to  do  so  the  seller  became  liable  to  the 
bnyer  for  the  amount  paid, 

[Ed.  Note.— For  cases  hi  point,  see  Cent  Dig. 
vol.  43,  Sales,  i  1119.] 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty. 

"Not  to  be  oflBclally  reported." 

Action  by  the  Montenegro-Rlehm  Music 
Company  against  C.  T.  Garvin  for  the  bal- 
ance due  on  the  purchase  price  of  a  piano 
and  to  enforce  a  lien  thereon.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed, 
and  remanded  for  Judgment  for  defendant 

Sims  &  Grlder,  for  appellant  Wright  A 
McElroy,  for  appellee. 

nOBSON,  J.  In  March,  1903,  the  Monte- 
neg^ro-Riehm  Music  Company,  by  its  local 
agent  at  Bowling  Green,  Ky.,  J.  M.  Lawson, 
took  out  to  the  house  of  C.  T.  Garvin  a  piano 
on  trial.  Garvin  was  not  at  home,  and  Mrs. 
Garvin  objected  to  the  piano  being  left,  but 
lAwson  Insisted  on  leaving  It.  Garvin  want- 
ed to  buy  a  piano.  Lawson  saw  blm  a  few 
days  afterward,  and  asked  blm  how  be 
liked  the  Instrument  Garvin  said  he  did 
not  know  anything  about  such  things,  but 
It  the  piano  suited  with  the  inspection  of 


Mrs.  Olivia  Patterson  It  would  suit  him. 
Mrs.  Patterson  was  sick  at  the  time.  Before 
she  got  well  Garvin  went  to  Lawson's  office 
and  paid  $115  on  the  piano  and  executed  a 
note  for  $278  the  balance  of  the  price.  At 
that  time  a  written  contract  was  entered 
into,  slgrned  by  Garvin,  in  which  these  words 
were  written  by  Lawson:  "This  piano  Is  to 
be  tested  by  Mrs.  Olivia  Patterson  within  SO 
days  from  date."  Lawson  gave  Garvin  a 
writing  in  which  It  was  stipulated  that  the 
seller  warranted  the  piano  for  five  years, 
and  if  it  proved  defective  the  seller  agreed 
to  place  it  in  good  repair  or  exchange  It  for 
another  of  the  same  style.  The  agreement 
between  Garvin  and  Lawson  at  the  time 
was  that  if,  when  Mrs.  Patterson  Inspected 
the  piano,  It  was  not  satisfactory,  Lawson 
would  take  It  back  and  refund  the  money,  or 
put  in  an  Instrument  that  would  be  satis- 
factory. Mrs.  Patterson  was  not  able  to  make 
the  inspection  within  30  days  on  account  of 
sickness,  and  the  time  was  by  agreement  ex- 
tended. Shortly  after  the  end  of  the  30 
days  she  Inspected  the  piano  and  tested  it 
The  Inspection  was  not  satisfactory.  The  in- 
strument indicated  that  it  bad  been  played 
on  a  good  deal.  The  tone  was  very  shallow. 
She  did  not  think  it  was  a  good  piano,  and 
so  told  Garvin.  Garvin  at  once  reported  to 
Lawson.  Lawson  sent  four  or  five  men  out 
to  fix  the  piano  and  tune  It;  but,  when 
tuned,  it  did  not  remain  In  condition,  but 
soon,  as  Mrs.  Patterson  expressed  It,  "rattled 
and  Jingled."  Garvin  demanded  of  Lawson 
that  be  take  the  piano  out  and  pay  him  back 
his  money.  Lawson  did  neither.  In  tlilB 
condition  of  things  the  Montenegto-Riehm 
Music  Company  brought  this  suit  against 
Garvin  on  April  25,  1904,  to  recover  the  $278 
and  enforce  a  Hen  on  the  piano.  Garvin  de- 
fended the  action,  setting  up  the  facts  above 
stated,  and  pleaded  that  the  writings  by  mis- 
take did  not  truly  set  out  the  contract  be- 
tween him  and  Lawson.  On  final  hearing  the 
circuit  court  gave  Judgment  In  favor  of  the 
music  company,  and  Garvin  appeals. 

While  the  writings  do  not  spedfy  what 
was  to  be  done  when  Mrs.  Patterson  tested 
the  piano,  and  are  silent  as  to  any  return 
of  the  money  which  Garvin  had  paid,  we  are 
satisfied  from  the  proof  that  the  agreement 
between  the  parties  was  as  above  stated,  and 
that  the  writing  was  Intended  to  express 
that  agreement;  for  it  was  an  idle  form  to 
provide  that  the  piano  was  to  be  tested  by 
Mrs.  Patterson,  unless  some  effect  was  to 
be  given  her  test,  and  the  parties  could  rea- 
sonably only  have  meant  that  if  this  instru- 
ment did  not  fill  the  test  the  seller  was  to 
furnish  one  that  would  fill  It  or  refund  the 
money.  The  plalntlft  proved  by  the  four  or 
five  men  it  sent  out  to  tune,  the  Instrument 
and  to  fix  It  that  there  was  nothing  the  mat- 
ter with  It,  except  tliat  two  of  the  wires  had 
gotten  crossed,  which  made  one  of  the  keys 
stay  down,  and  these  men  testify  that  after 
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these  wires  were  fixed  and  the  Instrument 
was  tuned  It  was  all  right.  Still  the  fact 
remains  that  the  instrument  had  to  be  tuned 
four  or  five  times  In  as  many  months,  and 
that  at  the  end  of  the  time  it  rattled  and 
jingled.  liawson  says  that  he  ordered  an- 
other piano  from  New  York,  and  that  by 
registered  letter  he  notified  Garvin  that  the 
Instrument  had  come  and  that  he  was  ready 
to  substitute  it  for  the  other  one.  Garvin 
says  that  he  never  heard  anything  of  this, 
and  the  registry  receipt  for  the  letter  was  not 
produced ;  so  that  on  this  issue,  the  burden 
being  upon  the  plaintiff,  it  fails.  Not  only 
so,  but  under  the  contract,  when  it  knew 
that  the  instrument  at  Garvin's  house  bad 
been  rejected,  it  was  incumbent  upon  it  In  a 
reasonable  time  to  deliver  another  to  Garvin 
In  lieu  of  the  one  which  had  not  filled  Mrs. 
Patterson's  test  It  could  not  keep  Garvin's 
money  indefinitely;  but,  if  it  desired  to  put 
in  another  Instrument,  it  was  required  to  do 
so  with  reasonable  promptness  after  the  first 
instrument  was  rejected,  and  when  it  failed  to 
do  this  in  a  reasonable  time  It  became  liable 
to  Garvin  for  the  amount  which  he  had  paid. 
The  proof  for  the  plaintiff  does  not  show 
that  it  at  any  time  tendered  to  Garvin  an- 
other Instrument,  and,  as  the  one  which  had 
been  delivered  bad  not  come  up  to  the  test, 
the  judgment  In  the  action  should  have  been 
entered  In  favor  of  Garvin. 

Judgment   reversed,  and  cause  remanded 
for  a  judgment  as  herein  indicated. 


COMMONWEALTH,    to   Use    of   BANK   OF 

COLUMBIA,  V.  WADETS  ADM'R  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct.  28.  1907.) 

1.  Taxation— Collkchon—Bt   "Law." 

The  term  by  "law,"  aa  used  in  Ky.  St. 
1903,  §  4129.  providing  that  the  sheriff  shall  be 
collector  of  all  taxes,  unless  the  payment  thereof 
Is  by  law  directed-  to  be  made  to  some  officer, 
means  a  statute,  and  does  not  include  an  order 
of  the  fiscal  court. 

2.  Same— ApFoTNTiiENT  or  Collkctoiis— Spe- 
cial Assessments. 

Under  Ky.  St.  1903,  I  4131,  authorizini;  the 
county  court  where  there  is  no  sheriff  to  appoint 
a  collector  for  all  taxes  due  the  state,  county,  or 
taxing  districts,  or  a  separate  collector  for  mon- 
ey due  the  state,  county,  etc.,  authorized  to  be 
collected  by  the  sheriff,  only  one  collector  may 
be  appointed  to  collect  the  taxes  for  any  divi- 
sion, and,  where  one  ia  appointed  to  collect 
county  revenue,  another  cannot  l>e  appointed  to 
collect  some  special  assessments  therein. 
8.  Same— Duties  of  Collectobs. 

The  collectors  authorized  to  be  appointed 
take  the  place  of  the  sheriff  and  fill  bis  office  so 
far  as  the  collection  of  revenue  is  concerned,  and 
it  is  their  duty  to  collect  all  taxes  levied  and  col- 
lectible for  that  year,  whether  state  or  county, 
regular  or  special. 

4.  Same  — Leoautt  of  Appointment  —  Coi-- 
lector  of  Speciai.  Taxes. 

A  nomination  by  the  fiscal  court  of  a  col- 
lector of  a  special  tax  is  void. 
6.  Same— Liabilftt  on  Official  Bond. 

Under  Kv.  St.  1903,  t  4147,  providing  that 
if  the  sheriff  or  collector  of  revenue  without 
reasonable  excuse  fails  to  pay  to  any  person 
entitled  thereto  the  amount  due  npon  any  claim 


allowed  by  the  fiscal  court  and  payable  out  ot 
the  taxes  levied  by  it,  if  collected  or  collectible 
by  him,  he  and  his  sureties  shall  be  liable  there- 
for, where  a  special  levy  was  made  by  the  fiscal 
court  to  pay  a  judgment  against  a  county  and  a 
collector  of  state  and  county  taxes  was  appoint- 
ed, and  gave  bond,  and  his  attention  was  called 
to  the  special  tax,  but  he  refused  to  collect  it, 
but  did  not  pretend  that  it  was  not  collectible, 
he  and  his  sureties  are  liable  on  his  official  bond. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig, 
vol.  43,  TaxaUon,  |  1112.] 
6.  Sams  —  Necbssitt  fob  CratriFioATion   of 

Levy. 

It  is  the  duty  of  the  sheriff  or  collector  of 
revenue  to  take  notice  of  the  levy  of  taxes  by 
the  fiscal  court  and  to  collect  and  dlstribnte  it 
as  by  law  required,  and  a  special  certification 
of  the  levy  is  not  required. 

Appeal  from  Circuit  Court,  Taylor  County. 

"To  be  ofBclally  reported." 

Action  by  the  commonwealtfai  of  Kentadty, 
for  the  use  and  benefit  of  the  Bank  of  Colum- 
bia, against  D.  S.  Wade's  administrator,  etc 
From  an  order  overruling  a  demurrer  to  de- 
fendants' answer,  and  dismissing  the  petition, 
plaintiff  appeals.    Reversed. 

James  Gamett  and  W.  W,  Jones,  for  ap- 
pellant   H.  W.  Rives,  for  appellees. 


BARKBR,  J.  The  appellant,  the  Bank  ot 
Columbia,  obtained  a  judgment  in  the  Tay- 
lor circuit  court  against  the  county  of  Taylw 
for  the  sum  of  $4,000,  with  interest  at  the 
rate  of  6  per  cent,  per  annum  from  the  26th 
day  of  March,  1887,  until  paid.  Afterwards 
It  moved  the  fiscal  court  to  make  a  levy  to 
pay  its  judgment.  This  they  declined  to  do, 
whereupon  the  bank  Instituted  an  action 
against  the  members  of  the  court  to  compel 
them  to  make  the  levy  for  the  payment  of  its 
judgment.  Without  going  Into  the  proceed- 
ings of  that  action,  It  Is  sufficient  to  say  that 
judgment  was  rendered  in  favor  of  the  coun- 
ty, refusing  to  require  the  fiscal  court  to 
make  the  levy  prayed  for.  From  that  judg- 
ment the  bank  prosecuted  an  appeal  to  this 
court,,  where  it  was  reversed  with  directions 
to  the  lower  court  to  enter  a  judgment  re- 
quiring the  members  of  the  fiscal  court  to 
make  the  levy  as  demanded  by  the  bank. 
All  of  this  appears  more  fully  In  the  opinion 
of  this  court  delivered  In  the  case  of  Bank 
of  Columbia  v.  Taylor  County,  112  Ky.  248, 
66  S.  W.  461.  Upon  the  return  of  the  case,  a 
judgment  was  entered  pursuant  to  the  man- 
date of  this  court,  requiring  the  fiscal  court 
to  make  a  levy  upon  the  property  in  the  coun- 
ty subject  to  taxation,  at  a  rate  sufficient  to 
pay  the  bank's  judgment  On  the  3d  day  of 
April,  1902,  the  fiscal  court  made  a  levy  of 
00  cents  on  each  |100  in  value  of  all  prop- 
erty subject  to  taxation  in  the  county,  and 
appointed  W.  B.  Trotter  to  collect  the  same, 
who  failed  to  qualify  or  assume  the  duties 
of  the  office  in  any  way.  For  reasons  which 
we  need  not  stop  to  examine  or  comment  up- 
on, there  had  not  been  for  many  years  a  sher- 
iff In  Taylor  county;  that  office  being  va- 
cant and  its  dutl^  performed  from  time  to 


Digitized  by 


Google 


966 


104  SOUTHWESTERN  REPOBTEB. 


(Ky. 


time  by  collectors  appointed  for  that  par- 
pose. 

On  the  13th  day  ot  January,  1902,  D.  S. 
Wade  was  appointed  collector  of  taxes  both 
for  state  and  county  purposes,  and  accepted 
the  appointment  and  qnallfled  for  the  posi- 
tions by  taking  tlie  oath  of  office  and  execut- 
ing the  bonds  required  by  latv,  with  appellees 
J.  N.  Turner  and  Henry  B.  Turner  as  his 
sureties  on  both  bonds.  The  bond  executed 
to  the  county  Is  as  follows:  "We,  D.  S.  Wade, 
special  collector  of  poll  tax  and  ad  valorem 
tax  of  Taylor  county  for  the  year  1902,  and 
J.  N.  Turner  and  Henry  R.  Turner,  his  sure- 
ties, bind  and  obligate  ourselves  Jointly  and 
severally  to  the  commonwealth  of  Kentucky, 
that  said  D.  8.  Wade,  special  collector,  shall 
faithfully  perform  his  duties.  Witness  our 
signatures  this  13tb  day  of  January,  1902. 
D.  8.  Wade.  J.  N.  Turner.  Henry  R.  Turn- 
er." After  the  levy  of  the  tax  by  the  fiscal 
court  to  pay  its  Judgment,  the  bank  notified 
the  collector,  D.  8.  Wade,  thereof,  and  urged 
him  to  at  once  proceed  to  collect  the  tax  and 
pay  it  over  In  satisfaction  of  the  judgment. 
This  be  wholly  failed  and  refused  to  do,  and 
no  part  of  the  levy  was  ever  collected  or  paid 
to  the  bank.  Thereupon  the  bank  Instituted 
this  action  against  the  collector  on  his  bond, 
alleging  the  foregoing  facts  and  praying  a 
Judgment  against  him  and  his  sureties  for 
the  payment  of  Its  debt.  Interest,  and  costs. 
To  this  the  defendants  filed  an  answer,  which 
presented  the  following  defenses:  First,  that 
the  levy  to  pay  the  bank's  debt  was  never 
certified  to  bim  for  collection;  second,  that 
the  fiscal  court  having,  In  Its  order  making 
the  levy,  appointed  W.  B.  Trotter  as  special 
collector  thereof,  It  was  not  the  defendant's 
duty  to  collect  It.  A  demurrer  of  the  plain- 
tiff to  this  answer  having  been  overruled.  It 
declined  to  plead  further,  and  thereupon  its 
petition  was  dismissed,  of  which  it  now  com- 
plains. 

As  preliminary  to  a  discussion  of  the  re- 
sponsibility of  the  collector,  D.  8.  Wade, 
for  bis  failure  to  collect  the  bank's  claim, 
it  Is  necessary  that  we  should  examine  cer- 
tain sections  of  the  Kentucky  Statutes  of 
1903  bearing  upon  the  question  In  hand; 
and.  In  order  that  these  may  be  before  our 
mind  during  the  discussion,  they  are  copied 
herein  In  full.  Section  4129:  'The  sheriff, 
by  virtue  of  his  office,  shall  be  collector  of 
all  state,  county  and  district  taxes,  unless 
the  payment  thereof  Is,  by  law,  directed  to 
be  made  to  some  other  ofllcer."  Section  4131: 
"On  the  failure  of  the  sheriff  to  execute  bond 
and  quality  as  hereinbefore  provided,  he 
shall  forfeit  bis  office,  and  the  county  court 
may  appoint  a  sheriff  to  fill  the  vacancy  un- 
til a  sheriff  Is  elected,  or  It  may  appoint  a 
collector  for  the  county  of  all  moneys  due 
the  state  and  county  or  taxing  districts  au- 
thorized to  be  collected  by  the  sheriff,  or 
It  may  appoint  a  separate  collector  of  the 
moneys  due  the  state,  county  or  any  taxing 
district  thereof  during  the  vacancy  in  the 


office  of  sheriff;  and  in  the  event  the  county 
court  fails  for  thirty  days  to  appoint  a  col- 
lector of  money  dae  the  state,  the  Auditor 
of  Public  Accounts  may  appoint  a  collector 
thereof.  Such  collectors  shall,  within  ten 
days  after  their  appointment,  execute  bond 
as  required  of  the  sheriff,  to  be  approved 
by  the  county  court,  and  if  the  bond  be  not 
executed  within  said  time,  the  appointment 
of  another  collector  may.  In  like  manner,  be 
made  and  qualified."  Section  4147:  "The 
sheriff  or  collector  of  the  state  and  county 
revenue  of  each  county  of  this  common- 
wealth shall  on  the  first  day  of  May,  June, 
July,  August,  September,  October,  Novem- 
ber and  December  In  each  year,  report  under 
oath,  to  the  county  court  of  his  county,  the 
amount  of  state  and  county  taxes  he  has  col- 
lected, together  with  all  fines,  forfeitures  or 
money,  or  any  other  account  that  shall  have 
been  received  or  collected  by  him,  "showing 
in  said  report  the  amount  collected  for  and 
belonging  to  each  particular  fund,  for  which 
such  revenue  or  money  may  be  Intended. 
Said  report  shall  be  filed  and  recorded  in 
a  separate  book  furnished  by  the  county 
clerk  for  that  purpose,  which  shall  be  open 
for  Inspection  In  the  office  of  the  county 
clerk.  The  sheriff  or  collecfor  shall  be  re- 
quired by  the  fiscal  court  to  pay  a  penalty 
of  six  per  centum  on  the  amount  of  all 
taxes  levied  by  the  said  court  that  shall  be 
uncollected,  if  collectible,  or  if  collected,  shall 
not  have  been  paid  by  blm  on  proper  demand 
to  the  parties  or  funds  entitled  ibereto,  on 
the  first  day  of  January  In  each  year  after 
be  was  required  to  collect  such  taxes,  which 
penalty  shall  inure  to  the  benefit  of  the 
county.  And  If  the  sheriff  or  collector  shall, 
without  reasonable  excuse,  fail  to  pay  to  the 
person  entitled  thereto  upon  proper  demand 
of  each  person,  his  agent  or  attorney,  the 
amount  due  upon  any  claim  allowed  by  the 
fiscal  court,  and  payable  out  of  taxes  levied 
by  the  fiscal  court.  If  collected  or  collectible 
by  him,  he  and  his  sureties  on  his  county 
revenue  bond  shall  be  liable  therefor,  to- 
gether with  a  penalty  of  fifteen  per  centum 
of  the  amount  of  such  claim  which  shall 
be  recoverable  by  the  person  entitled  there- 
to, or  his  personal  representative,  In  any 
court  having  Jurisdiction  of  the  subject-mat- 
ter. Any  sheriff  or  collector  who  shall  fall 
to  report  as  herein  required  shall  be  liable  to 
indictment  In  the  county  of  his  residence, 
and  fined  not  less  than  one  hundred  dollars 
nor  more  than  five  hundred  dollars  for  each 
offense." 

With  these  sections  of  the  statute  before 
us,  we  will  now  proceed  to  discuss  the  duty 
of  the  collector.  Wade,  to  collect  the  levy 
made  for  the  payment  of  the  bank's  judgment 
Observe  that  by  the  terms  of  section  4129  the 
sheriff,  by  virtue  of  his  office,  shall  be  the 
collector  of  all  state,  county,  and  district 
taxes,  unless  the  payment  thereof  Is  by  law 
specially  directed  to  be  made  to  some  other 
officer.    The  words  "by  law"  do  not  mean 
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an  order  of  the  fiscal  court.  They  mean  a 
statute,  and  therefore,  where  there  Is  a  sheriff 
in  a  county.  It  is  his  duty  to  collect  all  state, 
county,  and  district  taxes,  unless  by  the  terms 
of  some  statute  the  collection  Is  to  be  made 
by  some  other  officer.  If  there  had  been  a 
sheriff  In  Taylor  county,  there  Is  no'  doubt 
that  It  would  have  been  his  duty  to  collect  the 
special  assessment  levied  for  the  payment 
of  the  banlc's  debt  Now,  by  section  4131, 
where  there  Is  no  sheriff,  a  collector'is  author- 
ized to  be  appointed,  and  under  the  terms 
of  the  section  the  county  court  may  nppoint. 
one  collector  to  collect  the  money  of  the 
state,  county,  or  taxing  districts  authorized 
to  be  collected  by  the  sheriff,  or  It  may  ap- 
point a  separate  collector  of  the  money  due 
the  state,  the  county,  or  any  taxing  district 
thereof  during  a  vacancy  In  the  office  of 
sheriff.  This  language  does  not  authorize 
the  appointment  of  one  collector  to  collect  the 
regular  revenue  of  the  county  and  another 
collector  to  collect  the  special  assessments 
as  In  the  case  in  hand.  The  authority  of  ap- 
pointment of  collectors  is  limited  to  one  col- 
lector for  all  taxes,  whether  state,  county,  or 
district;  or  the  county  court  may  appoint 
a  collector  alone  to  collect  state  taxes,  and 
another  for  the  county  or  district;  but, 
when  a  collector  is  appointed  to  collect  the 
iiounty  revenue,  another  may  not  be  appointed 
to  collect  some  special  assessment.  The  col- 
lector or  collectors  authorized  to  be  appointed 
by  section  4131  taiie  the  place  of  the  sheriff, 
and  fill  his  office  so  far  as  the  collection  of 
revenue  is  concerned ;  and  it  is  their  duty  to 
collect  all  taxes  which  it  would  have  been  the 
duty  of  the  sheriff  to  collect  had  that  office 
been  occupied  at  the  time  of  the  levy.  D.  8. 
Wade  having  been  appointed  both  as  the  col- 
lector of  the  state  taxes  and  the  county  taxes 
for  the  year  1902,  It  was  his  duty  to  collect 
all  taxes  levied  and  collectible  for  that  year, 
whether  state  or  county,  whether  regular  or 
special.  The  nomination  of  W.  B.  Trotter 
•as  collector  by  the  fiscal  court  was  void  for 
want  of  authority  to  make  it,  and  the  ap- 
pointee evidently  so  considered  it,  as  he  never 
qualified  or  undertook  in  any  way  to  dis- 
charge the  duty  sought  to  be  thrust  upon  him. 
By  section  4147,  the  sheriff  or  the  collector 
of  the  state  and  county  revenue  of  each  coun- 
ty Is  required  to  report  on  certain  named  days 
to  the  county  court  the  amount  of  state  and 
<Munty  taxes  be  has  collected,  and  Is  liable 
to  a  penalty  of  6  per  cent,  on  the  amount  of 
all  taxes  levied  by  the  fiscal  court  that  shall 
be  uncollected,  If  collectible,  or.  If  collected, 
shall  not  have  been  paid  by  htm  on  proper  de- 
mand to  the  parties  or  funds  entitled  thereto. 
And,  If  the  sheriff  or  collector  shall,  without 
reasonable  excuse,  fall  to  pay  to  the  person 
entitled  thereto  upon  proper  demand  of  each 
person,  his  agent  or  attorney,  the  amount 
■due  upon  any  claim  allowed  by  the  fiscal 
court,  and  payable  out  of  taxes  levied  by  the 
fiscal  court.  If  collected  or  collectible  by  him, 
-be  and  his  sureties  on  bis  county  revenue 


bond  are  liable  therefor,  together  with  a 
penalty  of  15  per  centum  of  the  amount  of 
such  claim,  which  shall  be  recoverable  by  the 
person  entitled  thereto,  or  his  personal  rep- 
resentative, in  any  court  having  jurisdiction 
of  the  subject-matter.  This  statute  seems  to 
cover  and  be  conclusive  of  the  question  we 
are  now  discussing.  Here  was  a  Judgment 
against  the  county,  to  pay  which  a  special 
levy  was  made  of  60  cents  on  each  $100  worth 
of  property  In  the  county  subject  to  taxation. 
We  have  seen  that  It  was  the  collector's  duty 
to  collect  this  tax,  and  pay  off  this  judgment. 
Although  it  is  admitted  that  as  soon  as  the 
levy  was  made  his  attention  was  called  to  It 
and  demand  was  made  on  him  to  collect  the 
tax,  he  failed  and  refused  so  to  do.  He  does 
not  pretend  that  the  tax  was  not  collectible, 
and  therefore  his  negligence  or  willful  failure 
to  discbarge  his  duty  brings  him  within  the 
very  letter  of  the  statute,  which  makes  him 
and  bis  sureties  responsible  on  his  official 
bond  for  his  delinquency  In  the  premises.  This 
Judgment  was  not  for  money  due  under  a 
special  railroad  tax,  but  was  for  money  bor- 
rowed from  the  bank  to  pay  off  a  compromise 
which  the  county  had  made  with  certain  of  its 
creditors  holding  railroad  bonds.  This  claim 
was  like  any  ordinary  claim  against  the  coun- 
ty, and,  the  court  having  ordered  the  levy  to 
be  made  to  pay  It,  It  was  to  be  collected  as 
the  ordinary  revenue  of  the  county  was  to  be 
collected.  In  the  same  manner  and  by  the  same 
officers.  There  Is  no  provision  in  the  statute 
to  which  our  attention  has  been  called  which 
authorizes  generally  a  special  certification  of 
the  county  levy  to  the  sheriff  In  order  to 
make  it  collectible  by  him,  and  a  careful 
search  on  our  part  has  not  led  to  the  dis- 
covery of  any  such  statutory  requirement 
It  Is  the  duty  of  the  sheriff  or  collector  to 
take  notice  of  the  levy  of  taxes  by  the  fiscal 
court,  and  to  collect  and  pay  over  or  dis- 
burse it  as  by  law  required.  This  the  col- 
lector failed  to  do,  and  by  the  very  terms  of 
the  statute  he  is  responsible  on  his  bond  for 
the  default 

There  can  be  little  doubt  that  the  fiscal 
court  by  what  they  did  In  the  matter,  were 
undertaking  to  nullify  the  judgment  of  the 
circuit  court.  The  appointment  of  the  special 
collector,  Trotter,  of  whom  nothing  was  ever 
afterward  heard,  and  who  In  no  way  at- 
tempted to  qualify  as  collector,  or  discharge 
the  duties  of  that  office,  point  to  the  fact  that 
this  was  an  arrangement  by  which  the  fiscal 
court  could  seemingly  comply  with  the  Judg- 
ment, but  without  in  fact  accomplishing  any- 
thing. This  unlawful  purpose  could  only  be 
successful  by  the  failure  of  the  regular 
collector  of  the  revenue  to  do  his  duty  In 
the  premises,  and  to  collect  the  taxes  provid- 
ed for  by  the  special  levy.  Such  juggling 
with  the  decrees  and  Judgments  of  the  courts 
cannot  be  tolerated.  Ours,  as  has  often  been 
said.  Is  .1  government  of  laws,  and,  if  the 
Judgments  of  the  courts  enforcing  the  law 
may  be  thus  nullified  or  disregarded  either 


Digitized  by 


Google 


104  SOUTHWESTERN  REPORTEB. 


(Ky. 


by  OTert  act  or  culpable  negligence,  govern- 
ment is  at  an  end.  The  county  Is  as  amena- 
ble to  the  law  as  an  individual,  and  it  Is  the 
bigb  duty  of  Its  officials  to  enforce  the  law 
wherever  and  whenever  they  are  Its  min- 
isters. There  is  nothing  In  the  case  at 
bar  to  excite  sympathy  for  this  manifest 
effort  on  the  part  of  the  county  of  Taylor, 
through  its  officers,  to  evade  the  payment 
of  this  Judgment  The  bank  loaned  it  the 
money  in  order  to  compromise  at  50  cents 
on  the  dollar  its  outstanding  I>onds,  and 
there  Is  not  the  slightest  basis  for  the 
claim  that  this  debt  is  either  illegal  or  un- 
just The  county  collects  its  taxes  on  all  of 
the  bank's  property  year  by  year  In  order  to 
support  its  government,  and  ttien  deliberately 
refuses  to  pay  the  corporation  that  which  is 
admitted  to  be  Justly  due  It.  It  seems  to  us 
high  time  that  it  should  be  taught  as  a  practi- 
cal lesson,  as  well  as  a  theory,  that  there  are 
none  so  high  as  to  be  above  the  restraints  of 
the  law,  or  so  low  as  to  be  beneath  its  pro- 
tection. The  answer  of  the  defendants  does 
not  set  forth  a  valid  defense  to  the  cause 
of  action  set  up  in  the  petition,  and  the  gen- 
eral demurrer  should  have  been  sustained. 

The  judgment  is  reversed  for  further  pro- 
cedure consistent  with  this  opinion. 


KBNNON  y.  BLACKBURN,  County  Court 

Clerk. 

(Court  of  Appeals  of  Kentucky.    Oct.  81,  1907.) 

1.  Ihtoxicating  Liquors  —  Local  Optiok  — 
ifardamtjs  to  coupel  isbuancb  ot  li- 
cense— coixatebal  attack. 

A  local  option  election  resulting  in  favor 
of  liquor  Belling,  not  having  been  attacked  in  the 
manner  prescribed  by  the  statute,  cannot  be 
collaterally  attacked  in  mandamus  to  compel  the 
county  clerk  to  issue  a  license  to  petitioner. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  {  75.] 

2.  Same— Effect  of  Adoption. 

Under  Ky.  St.  1903,  8  2554,  which  pro- 
vides for  local  option  elections.  Clay  City,  in 
Powell  county,  in  1896  voted  for  liquor  selling, 
and  Powell  county  in  1905  voted  against  it. 
Ky.  St  1903,  8  2560,  provides  that,  even  though 
the  county  votes  against  liquor  selling,  yet  it 
shall  be  lawful  to  sell  liquors  in  a  city  of  the 
county,  where,  previous  to  the  county  election, 
the  city  voted  for  liquor  selling,  unless  the  ma- 
jority of  the  city's  voters  at  the  county  election 
voted  against  the  sale.  In  January,  1907,  Clay 
City  issued  a  license  to  petitioner,  but  the  Pow- 
ell county  clerk  refused  to  issue  him  the  state 
license.  The  record  does  not  show  bow  the 
voters  of  Clay  City  voted  in  the  county  election. 
Ileld,  that  the  county  election  did  not  affect  the 
right  to  sell  liquor  in  Clay  City,  and  hence  peti- 
tioner was  entitled  to  nave  the  countv  clerk 
issue  him  a  license,  upon  payment  of  the  req- 
uisite fee. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2d,  Intoxicating  Uquors,  8  34.] 

Appeal  from  Circuit  Court  Powell  County. 

"Not  to  be  officially  reported." 

Mandamus  by  R.  T.  Kennon  against  Robert 
Blackburn  to  compel  him,  as  clerk  of  the 
county  court,  to  issue  petitioner  a  state  liquor 
license.     From  a  judgment  dismissing  the 


petition,  petitioner  appeals.    Reversed,  with 
directions. 

Henry  Watson,  for  *  appellant.  J.  D.  A^ 
klnson,  for  appellee. 

CABROLL,  J.  In  January,  1907,  appel- 
lant made  application  to  the  board  of  council 
of  Clay  City,  a  city  of  the  flftta  daas,  for  li- 
cense to  sell  spirituous,  vinous,  and  malt 
liquors  by  retail  at  bis  place  of  business  In 
the  city,  and  paid  to  the  city  treasurer  the 
amount  of  the  license  tax  demanded.  There- 
after he  presented  to  appellee,  the  county 
clerk  of  Powell  county,  the  license  issued  to 
him  by  the  city,  and  tendered  the  fnll  amount 
of  the  license  required  by  the  state  for  the 
sale  of  such  liquors,  and  demanded  a  license, 
which  the  clerk  refused  to  issue.  Thereupon 
he  brought  this  suit,  asking  that  a  writ  of 
mandamus  issue  against  appellee,  as  clerk, 
directing  him,  upon  the  payment  of  the  req- 
uisite license  fee,  to  issue  a  license.  The 
petition  was  dismissed,  and  he  appeals. 

A  local  option  election  was  held  in  Clay 
City  in  September,  1896,  and  at  this  election 
a  majority  voted  in  favor  of  the  sale  of 
spirituous,  vinous,  and  malt  liquors.  The  re- 
sult of  the  election  was  certified  to  by  the 
canvassii^  board,  and  the  certificate  appears 
to  have  been  entered  on  the  records  of  the 
Powell  county  court  at  its  October  term. 
In  January,  1905,  an  election  was  held  in 
Powell  county,  and  each  precinct  thereof,  for 
the  purpose  of  taking  the  sense  of  the  legal 
voters  upon  the  proposition  whether  or  not 
spirituous,  vinous,  and  malt  liquors  should  be 
sold  in  Powell  county.  Tills  election  resulted 
in  a  majority  of  the  votes  being  cast  against 
the  sale;  and,  proceeding  upon  the  theory 
that  the  election  in  1905  annulled  the  election 
in  Clay  aty  in  1896,  the  clerk  refused  to 
issue  tiie  license.  In  his  answer,  he  assails 
the  validity  of  the  election  held  In  1896 ;  but; 
as  this  election  was  not  contested  in  the 
manner  provided  in  the  statute,  it  cannot  be 
attacked  in  this  collateral  proceeding. 
.  The  only  question  to  be  determined  Is: 
What  effect  did  the  election  held  in  Powell 
county  in  1905  have  upon  the  election  held 
in  Clay  City  alone  In  1896?  The  statute  in 
force  In  1896  and  1905  pi-ovided,  in  section 
2554  of  the  Kentucky  Statutes  of  1903,  that 
"upon  application  by  petition  signed  by  a 
number  of  the  legal  voters  in  each  precinct  in 
the  territory  to  be  affected  •  •  •  It  ^all 
be  the  duty  of  the  county  court  of  such  coun- 
ty at  the  next  regular  election  thereof  after 
receiving  said  petition  to  make  an  order  on 
bis  order  book  directing  an  election  to  l>e  held 
in  the  said  county,  city,  town,  district  or  pre- 
cinct as  the  case  may  be."  Under  authority 
of  this  section,  the  election  in  Clay  City  and 
in  Powell  county  was  held.  Section  2660  pro- 
vides that  "if,  at  any  election  held  for  an 
entire  county,  it  shall  be  found  that  a  ma- 
jority of  the  legal  votes  cast  at  said  election 
are  in  favor  of  the  sale,  baiter  or  loan  of 
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spirltnoTia,  vliioas  and  malt  Ilqnon,  then.  In 
that  event.  It  shall  not  be  lawful  to  sell, 
barter  or  loan  any  sncb  liqnors  In  any  por- 
tion of  said  county  where  such  sale,  barter  or 
loan  has  been  prohibited  by  special  act  of  the 
Legislature;  but  such  act  shall  continue  In 
force  as  If  no  election' had  been  held;  nor 
shall  It  be  lawfnl  to  sell,  barter  or  loan  any 
such  liquors  in  any  city,  town,  district,  or 
precinct  in  said  county  where,  previons  to 
said  election,  snch  dty,  town,  district  or  pre- 
cinct bad  already,  by  vote,  prohibited  such 
sale,  barter  or  loan,  unless  a  majority  of 
those  voting  In  a  precinct  or  precincts,  town 
or  towns,  city  or  cities,  in  which  the  sale, 
loan  or  barter  shall  be  prohibited,  vote  in 
favor  of  snch  sale,  loan  or  barter,  then  in  the 
precincts,  towns  or  cities  so  voting,  ancb  sale, 
loan. or  barter  shall  no  longer  be  prohibited; 
and  if,  at  any  election  held  for  the  county  at 
large,  it  shall  be  found  that  a  majority  of  the 
legal  votes  cast  at  said  election  are  against 
the  sale,  barter  or  loan  of  spirituous,  vinous 
and  malt  liquors  therein,  yet  It  shall  be  law- 
ful to  sell  such  liquors  In  any  city,  town, 
district  or  precinct  In  said  county  where, 
previous  to  such  election,  any  city,  town, 
district  or  precinct  had  already,  by  vote, 
voted  in  favor  thereof,  unless  a  majority  of 
the  legal  voters  voting  In  such  city,  town, 
district  or  precinct  at  such  election  vote 
against  the  sale,  barter  or  loan  thereof,  in 
which  event  it  shall  no  longer  be  continued." 

Under  this  section,  at  an  election  held  for 
the  county  at  large,  the  fact  that  a  majority 
of  the  legal  voters  In  the  county  and  in  each 
precinct  thereof  vote  against  the  sale  of  liquor 
does  not  affect  the  status  of  a  dty  within 
the  county  that  had  previous  to  the  county 
election  voted  in  favor  of  the  sale  of  such 
liquors,  unless  at  the  election  held  for  the 
entire  county  a  majority  of  the  legal  voters 
voting  In  such  dty  voted  against  the  sale. 
There  is  nothing  in  this  record  to  show  how 
the  voters  in  Clay  City  voted  upon  this  ques- 
tion at  the  county  election.  Therefore,  under 
the  plain  reading  of  the  statute,  the  election 
held  in  the  county  did  not  affect  the  right 
to  sell  liquor  in  Clay  City,  authorized  by  the 
election  held  therein  In  1896,  and  appellant 
was  entitled  to  the  relief  prayed  for. 

Wherefore  the  Judgment  is  reversed,  with 
directions  to  proceed  in  conformity  with  this 
opinion. 


McINTIRB  et  al.  v.  STAOT. 

(Court  of  Appeals  of  Kentucky.     Oct.  29, 
1907.) 

Tbial  —  iRSTBuonoNS  —  Requests    fob    Iw- 
BTsvanova  Covxbsd  bt  Instbuotiohs  Oiv- 

In  an  action  to  recover  for  trees  alleged 
to  have  been  cot  from  plaintiffs'  land,  the  real 
issae  was  the  beginning  point  of  the  elder  pat- 
ent under  which  plaintiffs  daimed.  If  that 
point  was  at  the  place  claimed  by  plaintiffs, 
there  was  an  interference ;  but,  if  tnat  point 
was  at  either  of  the  points  claimed  by  defend- 
ants, there  was  no  interference  l>etween  the  pat- 


ents. The  court  Instructed  to  find  for  plaintiffs, 
if  the  beginning  point  was  at  the  place  claimed 
by  them,  unless  defendant  had  been  in  the  ad- 
verse possession  for  15  years :  but  to  find  for  de- 
fendant, if  the  beginning  point  was  as  claimed 
by  him.  Held,  that  the  court  fully  recognized 
the  principles  involved  in  instructions  requested 
by  plaintiffs,  that  the  actual  occupancy  by  a 
junior  patentee  of  that  part  of  a  tract  of  land 
which  did  not  interfere  with  the  elder  erant  did 
not  give  the  occupant  claiming  under  the  junior 
patent  possession  of  the  land  within  the  inter- 
ference, though  the  elder  patentee  never  actually 
entered  on  any  part  of  the  land  included  in  hii 
patent,  and  hence  it  was  not  error  to  refuse 
them. 

[Ed.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  H  651-659.] 

Appeal  from  Circuit  Court,  Perry  County. 

"Not  to  be  officially  reported." 

Action  by  William  Mclnthre  and  others 
against  James  Stacy.  Judgment  for  defend- 
ant, and  from  an  order  refusing  a  new  trial, 
plaintiffs  appeal.     Affirmed. 

E.  B.  Hogg,  for  appellants.  Salyer  ti 
Baker,  for  appellee. 

CLAY,  O.  This  Is  an  adlon  by  appellants, 
Wm.  .Mclntire  and  Alexander  Mclntlre, 
against  appellee,  James  Stacy,  to  recover  the 
value  of  62  poplar  trees  alleged  to  have  been 
cut  by  appellee  and  removed  from  a  50-acre 
tract  of  land,  granted  by  the  commonwealth 
of  Kentucky  to  Benjamin  Mclnt.lre  on  the  1st 
day  of  March,  1846,  while  owned  by  and  in 
the  rightful  possession  of  appellants.  In  his 
answer,  appellee  denied  the  ownership  and 
possession  of  appellants,  but  admitted  the 
cutting  of  the  trees,  which  he  alleges  were 
taken  from  his  own  land  embraced  In  a  cer- 
tain 150-acre  patent  granted  by  the  common- 
wealth to  appellee's  father,  Shadrach  Stacy, 
on  the  10th  day  of  April,  1856.  The  affirma- 
tive allegations  of  appellee's  answer  were 
denied  by  a  reply.  Evidence  was  then  heard, 
and  the  case  submitted  to  a  Jury,  which  re- 
turned a  verdict  In  favor  of  appellee.  Prom 
an  order  refusing  a  new  trial,  appellants 
prosecute  this  appeal. 

Counsel  for  appellants  complains  that  tho 
trial  court  erred  In  refusing  to  give  to  the 
jury  certain  Instructions  offered  by  appel- 
lants to  the  effect  that  the  actual  occupancy 
by  a  junior  patentee  of  that  part  of  the 
tract  of  land  which  does  not  Interfere  with 
the  elder  grant  does  not  give  the  occupant  or 
person  claiming  under  the  Junior  patent  pos- 
session of  the  land  within  the  Interference, 
although  the  elder  patentee  never  actually 
entered  upon  any  part  of  the  land  Included 
in  bis  patent.  The  real  issue  in  the  case 
was  the  beginning  point  of  the  BenJ.  Mclntire 
50-acre  patent  If  that  point  was  at  the 
place  on  Meadow  Hollow,  as  claimed  by  ap- 
pellants, there  was  an  Interference  between 
the  50-acre  patent  under  which  appellants 
claim  and  the  150-acre  patent  under  which 
appellee  claims.  If,  however,  that  point  was 
at  a  poplar  and  dogwood  and  large  rock  in 
Sugar  Camp  Hollow,  or  at  a  poplnr  and  dog- 
wood and  large  rock  near  the  head  of  Oeorge's 
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Branch,  as  claimed  by  apiiellcc,  there  was 
uo  Interference  between  the  two  patents. 
Upon  this  theory,  the  court  instructed  the 
Jury  to  find  for  appellants,  if  they  found  the 
true  beginning  corner  to  be  at  the  point  claim- 
ed by  them,  unless  they  should  believe  that 
appellee  had  been  In  the  actunl,  open,  notori- 
ous, visible,  continuous,  and  adverse  posses- 
sion of  the  land  in  question  for  more  than 
15  years  prior  to  the  institution  of  the  ac- 
tion. The  court  also  instructed  the  Jury  to 
find  for  appellee  if  they  found  the  true  be- 
ginning comer  to  be  at  either  of  the  points 
claimed  by  appellee.  It  will  be  observed, 
therefore,  that  the  court  fully  recognized  the 
principles  involved  in  the  Instructions  of- 
fered by  appellants.  The  instructions  given 
required  actual  possession  of  the  land  em- 
braced within  the  Interference,  If  there  was 
an  interference,  before  the  Jury  could  find  for 
appellee,  and  did  not  require  an  entry  upon 
any  part  of  the  land  embraced  in  appellants' 
patent.  In  order  that  they  might  recover. 
Under  the  circumstances,  therefore,  we  do  not 
think  the  trial  court  erred  In  refusing  to 
give  the  Instructions  offered   by  appellants. 

It  appears  that  the  same  questions  Involv- 
ed In  this  case  were  before  this  court  In  the 
case  of  Taylor  Combs  v.  James  Stacy,  93 
S.  W.  008,  29  Ky.  Law  Rep.  490.  In  that  case, 
Taylor  Combs,  who  acquired  title  by  title 
bond  from  appellants  In  this  action,  con- 
tested the  title  of  James  Stacy,  appellee  here- 
in, to  the  lands  involved  In  this  action,  upon 
almost  the  same  evidence  that  was  heard  In 
this  case.  The  trial  court  decided  In  favor 
of  James  Stacy,  and  upon  appeal  that  Judg- 
ment was  affirmed  by  this  court 

For  this  additional  reason.  Judgment  la 
aflSrmed. 


BUCKWALTBR   v.   BRADLEY   et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  24,  1907.) 

1.  Witnesses— Statements  Based  ow  Book 
Account — Admissibility. 

Statements  of  a  witness  based  on  an  ac- 
count kept  by  him  are  incompetent  without  the 
production  of  the  books  of  account. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §  895.] 

2.  CONTBACTS  —  PABT  PEBFOBMARCE  —  ReCOV- 
EBT. 

A  party  to  a  contract  may  recover  for  a 

part    pcrformanw   siibjoct    to    a    set-off   by   the 

other  party  for  damages  for  breach  of  contract. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 

vol.  11,  Contracts,  S  1214.]      . 

3.  Mastkk  asd  Servant— Sebvices  and  Com- 
pensation. 

An  employ^  under  contract  to  cut  and  r»- 
move  timber  from  the  land  of  the  employer,  and 
deliver  the  same  at  a  specified  place,  cut  trees 
on  the  land,  and  then  abandoned  the  contract. 
Held,  that  he  was  entitled  to  recover  for  the 
work  done. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  69.] 

4.  Oabnisument— Riohts  of  Cbeditob. 

Any  liability  which  an  employ^  could  as- 
sert   against    liis    employer    may    be    asserted 


against  the  employer  by  a  creditor  of  the  em- 

plo.VtV  gnruisiiing  the  employer. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  OamUhment,  g  230.] 

Appeal  from  Circuit  Court,  Rowan  County. 

"Not  to  be  officially  reported." 

Action  by  Samuel  Bradley  and  another 
against  J.  R.  Buckwalter  and  another.  From 
a  Judgment  for  plaintiffs  against  defendant 
J.  R.  Buckwalter,  he  appeals.    Affirmed. 

Allle  W.  Young  and  Prewitt  &  Benff,  for 
appellant.  James  E.  Clarke  and  W.  A. 
Young,  for  appellees. 

HOBSON,  J.  On  April  5, 1897,  J.  R.  Buck- 
waiter  entered  into  a  contract  with  M.  D. 

'  Patton,  by  which  Patton  was  to  get  out  for 
Buckwalter  the  tan  bark  and  cross-ties  on  a 
large  body  of  land  owned  by  Buckwalter  In 

I  Rowan  county,  and  deliver  them  at  Brady's 
switch.  Patton  entered  upon  the  perform- 
ance of  his  contract,  and  had  quite  a  number 
of  men  employed.  From  time  to  time  as  the 
work  progressed  Buckwalter  made  him  pay- 
ments, and  Patton  gave  his  men  orders  on 
Bradley  Bros.,  who  were  running  a  general 
store  at  Brady's  switch.  In  October,  1897, 
there  was  a  balance  due  Bradley  Bros,  from 
Patton  on  the  account  which  he  had  been 
running  with  them  of  something  over  $1,200. 
Bradley  then  went  to  see  Buckwalter,  and 
demanded  payment  of  the  account  Buck- 
waiter  said  to  him  that  It  was  not  conven- 
ient for  him  to  pay  the  account  then,  but 
tlint  he  thought  that  he  would  owe  Patton  a 
sufficient  amount  to  pay  what  Patton  owed 
them.     The    reason   that   Bradley   went   to 

I  Buckwalter  was  that  Patton  had  said  to  him 
that  Buckwalter  would  send  the  money  to 
pay  off  the  account,  and,  failing  to  get  the 
money,  Bradley  went  to  Buckwalter  at  his 
office  In  Farmers.  Shortly  after  this  conver- 
sation Patton  abandoned  his  contract,  and 
left  the  neighborhood.  Bradley  Bros,  then 
brought  this  suit  against  Patton  on  their  ac- 
count summoning  Buckwalter  as  a  garnishee. 
Judgment  was  given  by  default  against  Pat- 
ton. Buckwalter  answered  as  garnishee,  de- 
nying that  he  owed  Patton  anything.  There- 
upon the  plaintiff  amended  their  petition, 
making  Buckwalter  a  party  defendant  to  the 
action,  charging  that  he  owed  Patton  a  large 
balance,  and  asking  Judgment  against  him. 
Buckwalter  filed  an  answer,  controverting  the 
allegations  of  the  petition,  and  a  considerable 
amount  of  proof  was  taken.  On  final  hearing 
the  circuit  court  gave  Judgment  against  Buck- 
waiter  In  favor  of  Bradley  Bros,  for  the  sum 
of  $847,  and  from  this  Judgment  Buckwalter 
appeals. 

According  to  the  account  which  Budcwalter 
filed,  he  had  paid  Patton  something  like  $400 
more  than  he  owed,  him,  and  this  account 
Buckwalter  testified  was  correct  Patton 
gave  his  deposition,  in  which  he  stated  the 
amount  of  material  which  he  had  gotten  out 
and  from  his  testimony  Buckwalter  owed 
him  about  $4,000.   The  circuit  court  sustained 


Digitized  by 


Google 


Ky.) 


CITT  OF  PADUCAH  t.  JONEa 


971 


the  defendant's  exceptions  to  Patton's  depo- 
sition and  properly  so.  The  statements  of 
Patton  were  not  competent  without  the  pro- 
duction of  the  books  which  he  referred  to  as 
the  basis  of  the  account  which  he  made.  In 
disposing  of  the  case,  we  have  left  out  of 
view  entirely  Patton's  evidence.  The  proof 
In  the  record  places  him  In  a  very  poor  light, 
and  bis  own  testimony  does  not  commend  him 
to  the  court.  But,  aside  from  his  evidence, 
there  Is  testimony  In  the  record  sufflcient  to 
sustain  the  judgment  of  the  circuit  court. 
The  case  turns  on  the  number  of  cross-ties 
and  the  quantity  of  bark  which  Patton  had 
got  out  before  be  abandoned  the  contract. 
The  proof  for  the  plaintiff  by  a  number  of 
witnesses  is  that  there  was  something  like 
twice  as  much  bark  and  cross-ties  as  Buck- 
waiter  credited  Patton  with,  and,  while  this 
proof  lacks  In  some  respects  deflnitrncs."!,  we 
cannot  say  that  it  did  not  warrant  a-  Judg- 
ment for  as  large  an  amount  as  fixed  by  the 
circuit  court 

Patton  had  not  delivered  at  Brady's  switch 
a  large  part  of  the  cross-ties  and  bnrk  when 
he  abandoned  the  contract.  lie  bad  gotten 
them  out  upon  the  land,  and,  after  he  aban- 
doned the  contract,  Buckwalter  hired  teams, 
and  had  the  stuff  hauled  Into  Brady's  switch. 
It  Is  insisted  that  Buckwalter  Is  not  liable 
as  garnishee  for  the  bark  and  ties  which 
Patton  bad  not  delivered  at  Brady's  switch. 
The  rule  in  this  state  is  that,  if  the  person 
with  whom  the  contract  is  made  falls  to 
comply  with  it  after  performing  a  part  of 
the  contract,  he  may  recover  for  what  he  has 
done  subject  to  a  Just  offset  by  the  other  par- 
ty for  the  damages  which  he  has  sustained 
from  the  breach  of  the  contract  When 
Buckwalter  had  hanled  in  the  stuCT  to  Brady's 
switch  which  Patton  bad  left  on  the  land,  be 
was  just  where  he  would  have  been  If  Patton 
bad  hanled  It  in,  less  the  cost  of  hauling. 
Pnttou  could  liare  ass-erted  this  liability 
against  Buckwalter  and  any  liability  which 
Patton  could  have  asserted  against  Bnckwal^ 
ter  may  be  asserted  against  him  by  Bradley 
under  the  attachment.  Newman  on  Pleading, 
{  260.    Drake  on  Attachments,  t  45& 

Judgment  affirmed. 


CITY  OP  PADUCAH  v.  JONES  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  25,  1907.) 

1.  Principal  and  Surety— Action  on  Bond 
—Defense  bt  Sorety— Concia'siveness  op 
Judgment  Against  Principal. 

Sureties  on  a  liquor  dealer's  bond  are  not 
estopped,  In  an  action  tberpon,  from  showing 
that  their  principal  had  not  violnted  the  law, 
even  thoagb  In  penal  proceedings  against  him  he 
confessed  his  guilt,  or  was  convicted  of  the  of- 
fense. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Surety,  {  307;  vol.  29, 
(ntox  lea  ting  Liquors,  |  01.] 

2.  Intoxicating  Liquors  —  Bonds  or  Deal- 
ers —  Actions  on  —  SuFnciBNor  of  Evi- 
dence. 

In  a  suit  b^  the  city  on  a  bond  conditioned 
ed  that  the  principal  will  conduct  his   liquor 


business  in  a  legal  manner,  evidence  examined, 
and  held  to  warrant  the  finding  that  the  clerk 
who  made  the  illicit  sales  was  acting  entirely  tor 
himself,  and  that  his  acts  were  never  ratified 
by  the  principal. 
8.  Saub— Admissibility  of  Evidence. 

In  an  action  by  the  city  on  a  bond  condi- 
tioned that  the  principal  will  conduct  bis  liquor 
business  in  a  legal  manner,  eviil'Mioe  showing 
that  the  principal's  clerk,  who  illicitiv  sold  on 
,  Sunday,  had  sold  liquor  with  the  knowledge  of 
'the  principal  on  previous  Sundays,  is  admis- 
sible, since  It  tends  to  show  whether  or  not  the 
selling  on  the  Sunday  in  question  was  within 
the  scope  of  the  rlprk's  employment  or  by  the 
consent  of  the  principal. 

4.  Same  —  Offensks  —  Wrongful  Acts  of 
Agent— Employer's  Liability. 

An  employer,  Irrespective  of  his  Instru©- 
tlons  or  directions,  may  be  proceeded  against 
criminally  for  the  act  of  liis  clerk  or  agent, 
who,  within  the  scope  of  bis  employment,  sells 
or  furnishes  liquor  in  violation  of  law. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  2i),  Intoxicating  Liquors,  ii  187,  180,  100.] 

5.  Same  —  OnniNANCEs  —  Power  to  Enact 
—Requirement  of  Bond. 

I'nder  Ky.  St.  1003,  §  30.58,  giving  city 
councils  the  right  to  license,  tax,  and  regulate 
the  sale  of  liquor,  the  Paducah  council  had  the 
power  to  pass  an  ordinance  requiring  an  ap- 
plicant for  a  liquor  license  to  execute  a  .$1,000 
bond,  with  good  sureties  thereon,  conditionod 
that  the  applicant  will  conduct  his  liquor  busi- 
ness in  a  legal  manner,  since  the  requirement 
is  reasonable  and  proper,  and  has  a  tendency 
to  compel  an  observance  of  the  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Intoxicating  Liquors,  i  48.1 

6.  Samf,— Actions  on  Bond— Defenses. 

In  iin  action  by  the  city  on  a  bon<l  condi- 
tioned that  the  principal  will  conduct  his  liq- 
uor business  in  a  legal  manner,  the  amount  of 
damages  caused  by  the  violation  of  law  doos 
not  enter  into  the  case,  since,  if  the  conditions 
of  the  bond  have  been  broken,  the  sureties  are 
liable  for  the  sum  stipulated  therein. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  §  01.] 

7.  Same.  .   ^    ^ 

In  such  an  action,  payment  of  the  fine  Im- 
posed upon  the  principal  in  criminal  proceed- 
ings for  the  violation  of  law  will  not  satisfy 
the  bond. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  (  91.] 

Appeal  from  Circuit  Court,  McCracken 
County. 

"To  be  otBclally  reported." 

Action  on  a  bond  by  the  city  of  Paducah 
against  J.  L.  Jones  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
versed, with  directions. 

James  Campbell,  Jr.,  for  appellant  Crlce 
&  Ross,  for  appellees. 

CARROLL,  J.  Paducah  Is  a  city  of  the 
second  class,  and  under  section  3U58  of  the 
Kentucky  Statutes  of  1903,  the  general  coun- 
cil have  the  right  "to  license,  tax  and  regu- 
late tlie  sale  of  spirituous,  vinous  and  malt 
liquors  in  saloons  and  coffee  houses."  In 
pursuance  of  this  authority,  the  council  enact- 
ed an  ordinance  providing  that:  "Every  per- 
son, firm,  company  or  corporation  desiring  to 
keep  a  coffee  house,  saloon,  clubroom,  or 
other  establisluuent  wherein  spirituous,  vln- 
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0U8  or  malt  llqnors  are  sold  by  retail,  shall 
make  application  therefor  in  writing  to  the 
general  council  giving  the  number  of  the 
bouse,  and  street  on  which  same  is  located  in 
which  said  business  Is  to  be  carried  on,  with 
the  receipt  of  the  city  treasurer  for  the 
amount  required  for  such  license  as  herein 
fixed,  and  also  the  proper  receipt  of  the  prop- 
er officer  for  county  and  state  or  other  license, 
than  city  license  wheoe  such  license  Is  re-' 
quired;  and  the  names  of  two  good  sureties 
resident  of  McCracken  county,  Kentucky,  and 
the  owner  of  real  estate  therein,  as  bondsman. 
If  said  general  council  shall  approve  and 
accept  such  sureties  and  grant  said  license, 
the  clerk  of  said  city  of  Paducah  shall  there- 
vipoa  issue  to  the  said  applicant  upon  his  en- 
tering Into  a  bond  with  said  sureties  to  said 
dty  according  to  law  in  the  penalty  of  one 
thousand  dollars,  conditioned  that  be,  she, 
they  or  it  will  keep  a  quiet,  orderly  house, 
and  win  not  permit  gaming  or  riotous  or  dis- 
orderly conduct  therein,  and  shall  not  keep 
open  his  bar  nor  offer  for  sale  any  spirituous, 
vinous  or  malt  liquors  on  Sunday ;  and  other- 
wise comply  with  all  the  ordinances  of 
the  city  of  Paducah  In  relation  to  coffee  hous- 
es, saloons  and  clubrooms.  But  the  clerk 
shall  not  Issue  said  license  until  the  said 
bond  is  executed  as  aforesaid,  and  said  per- 
son, firm,  company  or  corporation  shall  not 
commence  business  until  said  license  shall 
Issue."  Appellee,  J.  I/.  Jones,  upon  his  ap- 
plication to  keep  a  coffee  house  and  sell  tbere> 
In  spirituous,  vinous,  and  malt  liquors,  was 
granted  license  so  to  do,  and  thereupon  in 
compliance  with  the  ordinance  executed  the 
following  bond,  which  was  accepted  by  the 
city:  "Know  all  men  by  these  presents  that 
we,  J.  Li.  Jones,  as  principal,  and  Adolph  Weil 
and  Lee  Well,  sureties,  are  held  firmly  bound 
unto  the  said  city  of  Paducah  In  the  sum  of 
one  thousand  dollars  the  payment  thereof 
well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors,  admlnlstratora  or  as- 
signs, Jointly  and  severally,  by  these  presents, 
sealed  with  our  seals,  and  dated  this,  the  2d. 
day  of  January,  1905.  Now,  the  condition 
of  this  bond  Is  such,  whereas  the  above  nam- 
ed J.  IJ.  Jones  bath  obtained  from  the  general 
council  aforesaid  a  license  to  keep  a  coffee 
house  to  sell  spirituous,  vinous,  and  malt  liq- 
uors therein  in  the  city  of  Paducah  for  one 
year.  Now,  if  the  said  J.  L.  Jones  shall  well 
and  truly  observe  the  laws  of  the  common- 
wealth, and  the  laws  and  ordinances  of  the 
city  of  Paducah  relating-to  coffee  houses,  then 
this  bond  is  to  be  void ;  otherwise  to  remain 
in  full  force  and  effect"  Ky.  St  1903,  i  1303, 
as  well  as  an  ordinance  of  the  city  of  Paducah, 
prohibit  the  sale  of  spirituous,  vinous,  or  malt 
liquors  on  Sunday.  A  warrant  wa^  issued 
against  Jones,  charging  him  with  the  offense 
of  selling  liquor  on  Sunday,  and  upon  his 
confession  of  guilt  he  was  fined,  thereupon 
the  dty  Instituted  this  action  upon  his  bond, 
seeking  to  recover  thereon  the  sum  of  $1,000. 


Two  Interesting  questions  are  presented  for 
our  consideration:  First  Was  Jones  guilty 
of  selling  liquor  on  Sunday?  Second.  Did 
the  general  council  have  the  right  as  a  condi- 
tion precedent  to  the  Issual  of  licenses  to  ex- 
act the  bond  in  question,  and,  if  so,  the  facts 
authorizing  It,  can  there  be  a  recovery  for 
the  full  amount?  The  sureties  upon  the  bond 
of  Jones  were  not  estopped  by  his  confession 
of  guilt  or  conviction  of  the  offense  from 
showing  in  an  action  against  them  that  no 
breach  of  the  bond  had  been  committed. 
They  were  not  parties  to  the  penal  proceeding 
agaiust  him,  and,  as  their  liability  upon  the 
bond  depended  upon  the  question  whether  or 
not  be  had  committed  a  breach  of  his  obliga- 
tion, they  had  the  right  In  an  action  nprainst 
them  to  show  that  he  had  not.  Margoley  v. 
Commonwealth,  3  Mete.  405;  Commonwealth 
T.  Stringer,  78  Ky.  50. 

The  evidence  in  this  action  disclosed  the 
following  facts:  The  coffee  house  conducted 
by  Jones  was  in  the  rear  of  a  grocery  store 
also  operated  by  blm ;  the  coffee  house  being 
separated  from  the  grocery  by  swinging 
doors.  He  employed  a  clerk  to  attend  to 
both  the  coffee  house  and  the  grocery,  and  on 
the  Sunday  in  question  Jones  went  out  in  the 
country,  but  before  leaving  gave  his  key 
to  the  clerk,  telling  blm  "to  open  up,"  not 
Indicating  whether  he  desired  him  to  open 
the  grocery  or  the  saloon,  or  both.  Soon 
after  his  departure,  the  clerk  did  "open  up," 
and  during  the  day  before  the  return  of 
Jones  sold  liquor  to  numbers  of  persons. 
When  Jones  returned  late  in  the  afternoon, 
he  found  In  the  coffee  house  or  saloon  a  num- 
ber of  persons,  and,  after  ordering  them  out, 
closed  the  doors.  The  derk  had  been  in 
the  employment  ot  Jones  for  some  time,  and 
testified  that  bis  duties  on  Sunday  were 
the  same  as  those  during  the  week,  with 
the  exception  of  the  saloon.  During  his  ex- 
amination, he  was  asked  by  counsel  for  the 
city  if  the  saloon  bad  not  been  kept  open  on 
other  Sundays.  Objection  was  made,  and 
sustained,  and  It  was  avowed  that  the  wit- 
ness, if  permitted  to  answer,  would  say  that 
on  several  Sundays  the  clerk  with  the  knowl- 
edge of  Jones  kept  open  the  saloon,  and  sold 
liquor  to  persons  desiring  to  purchase.  The 
trial  Judge  was  of  the  opinion  that  Jones 
was  not  responsible  or  liable  for  the  act 
of  his  derk  in  keeping  open  the  saloon  on 
the  Sunday  for  which  it  was  sought  to  re- 
cover on  the  bond,  as  Jones  did  not  au- 
thorize the  opening  of  the  saloon  or  the  sale 
of  whisky  therein,  nor  did  he  know  or  as- 
sent thereto  or  ratify  or  approve  the  same; 
and  upon  this  issue,  which  was  decisive  of 
the  case,  rendered  a  Judgment  in  favor  of 
appellee.  With  the  excluded  evidence  out  of 
the  record,  it  did  not  appear  that  the  clerk 
in  opening  the  saloon  and  selling  liquor  was 
acting  within  the  scope  of  his  employment  or 
by  the  knowledge  or  with  the  consent  of 
Jones,  but,  on  the  contrary,  the  inference 
was  that  he  was  acting  entirely  for  himself. 
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And  tbe  trial  Judge  was  correct  In  bis  con- 
clusion; but  we  are  of  tbe  opinion  tbat  be 
erred  in  failing  to  permit  tbe  city  to  prove 
tbat  on  previous  Sundays,  with  tbe  knowl- 
edge and  consent  of  Jones,  his  clerlt  bad 
opened  tbe  saloon  and  sold  whisky  therein. 
This  evidence  was  competent  upon  the 
ground  tbat  it  conduced  to  show  whether  or 
not  the  selling  by  tbe  clerk  on  the  Sunday 
In  question  was  within  the  scope  of  his  em- 
ployment or  by  tbe  consent  of  Jones.  If  the 
clerk  of  Jones  in  selling  liquor  on  Sunday  or 
in  violation  of  law  was  acting  with  In  the 
scope  of  his  employment,  or  by  tbe  consent 
of  Jones,  then  Jones  was  liable  to  prosecution 
for  bis  acts.  Jones  merely  told  his  clerk  to 
"open  up."  He  did  not  give  bim  any  other 
directions,  or  limit  bim  to  selling  groceries, 
or  forbid  tim  to  sell  liquor.  What  he  In- 
tended to  convey  to  bis  clerk  by  tbe  direction 
to  "open  up,"  depends  largely  on  what  his 
clerk  had  done  on  previous  Sundays.  If 
theretofore  on  Sunday  he  had  opened  np  both 
tbe  saloon  and  the  grocery,  it  would  seem 
to  follow  that  the  directions  gave  bim  au- 
thority to  do  tbe  same  on  this  Sunday,  al- 
though the  conduct  of  Jones  In  closing  the 
saloon  on  bis  return  would  indicate  that  be 
bad  not  intended  tbat  bis  clerk  should  open 
It  If  it  should  appear  tbat  the  clerk  bad 
been  In  tbe  habit  of  opening  tbe  grocery  but 
not  tbe  saloon  on  Sunday,  then  tbe  direction 
to  open  up  would  not  give  bim  authority  to 
open  tbe  saloon,  and  In  opening  it  be  would 
not  l>e  acting  within  tbe  scope  of  his  em- 
ployment and  Jones  would  not  be  liable. 
However  this  may  be,  in  view  of  the  in- 
deflnlteness  of  Jones'  direction,  it  was  com- 
petent for  the  purpose  of  explaining  tbo 
sense  in  which  it  was  used  by  Jones  and 
understood  by  the  clerk  to  show  what  had 
been  tbe  practice  and  custom  on  previous 
Sandaya,  and  tbat  tbe  clerk  in  opening  up 
was  obeying  what  be  conceived  to  be  the 
order  of  Jones  in  tbe  light  of  what  hap- 
pened at  other  times,  and  the  Jury,  in  de- 
termining whether  or  not  the  clerk  was  sell- 
ing with  tbe  knowledge  or  consent  of  Jones 
or  in  tbe  scope  of  bis  employment,  bad  the 
right  to  consider  this  evidence.  If  the  direc- 
tion to  "open  up"  meant  that  tbe  clerk  should 
open  the  saloon  a?  well  as  tbe  grocery,  then 
Jones  was  liable  for  the  clerk's  violation  of 
tbe  law,  as  in  selling  be  was  acting  within 
tbe  scope  of  bis  employment,  or  with  the 
consent  of  Jones,  and,  in  either  event,  Jones 
was  liable  for  bis  acts.  The  decisions  are 
conflicting  upon  tbe  question  whether  or  not 
the  master  or  principal  Is  liable  to  a  criminal 
prosecution  for  violations  of  statutory  laws 
committed  by  tbe  agent  or  servant  acting 
within  tbe  scope  of  bis  employment 

In  Massachusetts  tbe  rule  seems  to  be  tbat 
generally  the  master  Is  not  responsible  unless 
in  some  way  he  participates  in,  countenances, 
or  approves  the  criminal  act  of  bis  servant 
(Commonwealth  v.  Stevens,  163  Mass.  421,  26 


N.  E.  992,  11  L.  R.  A.  357,  25  Am.  St  Rep. 
647),  although  in  tliat  Jurisdiction  there  are 
exceptions  to  the  rule;  tbe  court  saying  in 
Commonwealth  v.  Nichols,  10  Mete.  (Mass.) 
259,  43  Am.  Dec.  433:  "It  seems  to  us  tbat 
in  ttie  case  of  tbe  sale  of  liquors  prohibited 
by  law  at  the  shop  or  establishment  of  the 
principal  by  the  agent  or  servant  usually 
employed  in  conducting  liis  business  Is  one 
of  that  class  of  cases  in  which  tbe  master 
may  properly  be  charged  criminally  for  tbe 
acts  of  tbe  servant"  And  it  is  ruled  In  l>oth 
tbe  foregoing  cases  that  if  the  sale  Is  made 
by  tbe  servant.  In  opposition  to  tbe  will  of 
the  master,  and  is  in  no  way  approved  by 
"him,  he  Is  not  liable^  In  North  Carolina,  the 
court  in  an  exhaustive  opinion  in  State  of 
North  Carolina  v.  Klttelle,  110  N.  C.  560,  15 
S.  E.  103,  15  h.  R.  A.  694,  28  Am.  St  Rep. 
688,  after  reviewing  fully  all  of  tbe  authori- 
ties, came  to  the  conclusion  that  the  princi- 
pal is  criminally  liable  for  the  conduct  of  his 
clerk  acting  within  the  scope  of  his  employ- 
ment In  selling  liquor  In  violation  of  law. 
And  this  rule  prevails  in  Maryland  (Carroll 
V.  State.  63  Md.  561,  3  Atl.  29);  Georgia  (Sni- 
der V.  State,  81  Ga.  753,  7  S.  E.  631,  12  Am. 
St  Rep.  360):  Arkansas  (Mogler  v.  State,  47 
Ark.  110,  14  S.  W.  473);  Mississippi  (Riley  v. 
State,  43  Miss.  397);  Iowa  (Dudley  v.  Saut- 
blne,  49  Iowa,  650,  31  Am.  R^.  165);  Mich- 
igan (People  V.  Roby,  62  Mich.  577,  18  N.  W. 
366,  50  Am.  Rep.  270).  In  the  Iowa  Case,  the 
court  very  aptly  said:  "The  argument  briefly 
stated  Is  tbat  the  agent  is  employed  for  a 
lawful  purpose  and  no  other.  If  be  does 
an  unlawful  act  and  especially  forbidden  by' 
bis  principal,  he  acts  outside  of  his  agency. 
And  80  it  is  argued  that  the  statute  which 
imposes  a  penalty  for  selling  In  prohibited 
cases  by  tbe  agent  has  no  application  to  this 
case.  "The  clerk  was  employed  to  sell  wine 
and  beer,  and,  while  it  Is  true  that  in  one 
sense  he  was  not  employed  to  sell  to  persons 
In  the  habit  of  becoming  Intoxicated,  he  was 
employed  to  determine  who  among  those  ap- 
plying to  purchase  were  In  such  habit  and 
to  sell  to  persons  who  were  not.  We  think, 
then,  tbat  the  agent's  fault  did  not  consist 
in  doing  what  was  beyond  the  scope  of  his 
agency,  bnt  In  doing  improperly  what  was 
within  It  Most  certainly  a  principal  cannot 
escape  dvil  liability  for  his  agent's  negli- 
gence by  Instructing  him  not  to  be  guilty  of 
negligence."  Tbe  Iowa  statute  under  which 
this  prosecution  was  had  provided  tbat  it 
should  be  unlawful  for  any  person  "by  agent 
or  otherwise"  to  sell  Intoxicating  liquors  to 
persons  In  tbe  habit  of  becoming  Intoxicated ; 
but  the  court  did  not  rest  its  decision  on  the 
wording  of  this  statute,  but  upon  tbe  general 
principle  tbat  In  cases  of  this  character  the 
master  Is  liable  for  the  acts  of  his  servant 
within  tbe  scope  of  bis  employment.  In  the 
Michigan  Case  the  keeper  of  a  hotel  was 
prosecuted  for  tbe  act  of  bis  clerk  In  selling 
liquor  on  Sunday.    The  point  was  made  that 
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H8  there  was  no  evidoioe  to  show  tbat  tbe 
proprietor  conBented  to  the  sale  or  to  the 
opening  of  the  bar,  he  was  not  liable  for  tbe 
acts  of  hl8  clerk.  But  Jndge  Cooley,  writ- 
ing for  the  conrt,  said:  "I  agree  tbat  as  a 
rule  there  can  be  no  crime  without  a  criminal 
Intent;  but  this  Is  not  by  any  means  a  uni- 
versal rule.  Many  statutes  which  are  In  the 
nature  of  police  regulations,  as  this  is,  im- 
pose criminal  penalties  Irrespective  of  any  In- 
tent to  violate  them;  the  purpose  being  to 
require  a  degree  of  diligence  for  the  protec- 
tion of  the  public  which  shall  render  violation 
impossible."  And  this  court  in  Locke  v.  Com- 
monwealth, 113  Ky.  864,  69  S.  W.  763,  38  L. 
R.  A.  237,  101  Am.  St.  Rep.  874,  and  Ellison 
v.  Commonwealth,  69  S.  W.  765,  24  Ky.  I^aw 
Rep.  657,  approved  an  instruction  which  told 
tlie  jury  that,  if  the  sale  was  made  by  an 
authorized  agent  or  clerk  In  the  regular 
course  of  business,  the  defendant  was  guilty. 
If  a  criminal  Intent  was  necessary  to  con- 
stitute the  offense  of  selling  liquor  on  Sunday 
or  to  a  minor  or  without  license  or  In  viola- 
tion of  law.  It  would  follow  that  the  employ- 
er who  had  directed  his  clerk  not  to  sell,  or 
if  tbe  sale  was  made  without  his  knowledge, 
or  consent,  could  not  be  criminally  liable,  as 
the  Intent  newssary  to  complete  the  offense 
would  lie  lacking ;  but  there  are  a  number  of 
statutory  offenses  In  which  the  law  does  not 
Inquire  Into  the  intention  of  the  person  who 
violates  them.  His  Intention  Is  not  taken  In- 
to consideration.  It  Is  totally  Immaterial 
whether  it  was  good  or  bad.  It  is  the  act 
.constituting  the  offense  that  the  law  looks  at 
and  punishes,  and  not  the  Intention  of  the 
perpetrator.  This  rule  is  applicable  to  statu- 
tory offenses  In  the  nature  of  police  regula- 
tions, such  as  the  carrying  of  concealed 
deadly  weapons,  the  illegal  sale  of  liquor, 
gambling,  certain  species  of  trespass,  injur- 
ing property,  disturbing  lawful  assemblies, 
furnishing  cigarettes,  and  numerous  others 
In  the  same  category.  And  the  character  of 
the  business  carried  on  by  retail  dealers  In 
spirituous  liquors,  the  temptation  offered  by 
It  to  violate  the  law  growing  out  of  the  na- 
ture of  the  traffic,  renders  it  peculiarly  ap- 
propriate that  the  principle  announced  should 
embrace  those  engaged  in  it,  even  more  cer- 
tainly than  It  does  other  occupations  or 
transactions  where  no  criminal  intent  Is  nee 
essary  to  constitute  a  violation  of  the  law. 
Therefore  we  do  not  hesitate  to  say  that  the 
emplo.ver  may  he  proceeded  against  criminal- 
ly for  the  act  of  his  clerk  or  agent,  who,  in 
violation  of  law,  sells  or  furnlslies  liquor  act- 
ing within  the  scope  of  his  employment,  and 
this  without  reference  to  the  Instruction  or 
direction  given  to  him  by  the  emploj'er. 
When  a  person  obtains  a  license  from  the 
state  to  sell  liquor,  and  for  his  own  conven- 
ience and  advantage  employs  other  persons  to 
conduct  the  business  for  him,  he  will  be 
charged  with  responsibility  for  their  acts, 
and  cannot  shield  himself  from  prosecution 


upon  the  ground  that  what  they  did  was  con- 
trary to  bis  wishes,  or  In  disobedience  of  his 
command.  He  assumes  tbe  risk  of  their  acts 
in  the  business  for  which  he  has  employed 
them;  and,  if  he  desires  to  save  himself 
harmless,  must  see  to  it  that  his  servants 
while  acting  for  him  do  not  violate  the  law. 
In  answer  to  this,  the  argument  Is  made  that. 
If  the  servant  or  clerk  violates  the  law  In  op- 
position to  his  employer's  directions,  he  is 
acting  outside  tbe  scope  of  bis  employment, 
and  hence  the  employer  Is  not  responsible. 
In  a  limited  sense,  and  with  respect  to  many 
crimes,  this  Is  true,  but  in  violations  of  the 
liquor  law,  as  In  sales  to  Inebriates  or  minors 
or  on  prohibited  days,  it  is  not  The  employer 
has  placed  It  within  the  power  of  his  clerk 
to  observe  or  disobey  the  law.  He  has  left  It 
to  his  discretion  and  judgment,  and  Is  an- 
swerable for  his  conduct  The  person  who 
obtains  the  license  authorizing  the  sale  of  In- 
toxicating liquor  cannot  by  employing  others 
to  dispense  it  evade  the  responsibility  attach- 
ing to  the  personal  privilege  granted  to  him. 
If  this  could  be  done,  it  would  be  an  easy 
matter  for  vendors  of  liquors  by  retail  to  es- 
cape all  of  the  obligations  to  observe  the  law 
assumed  when  the  license  was  obtained,  un- 
der the  pretense  that  the  violations  were  com- 
mitted without  their  knowledge  or  consent, 
although  by  persons  they  has  intrusted  with 
the  management  of  the  business.  When  the 
proper  authorities  grant  to  an  applicant  the 
privilege  of  retailing  liquor,  the  person  ob- 
taining the  license  takes  it  charged  with  tbe 
duty  that  he  will  not  violate  the  law,  and 
this  obligation  he  cannot  escape  by  surrend- 
ering to  perhaps  Irresponsible  clerks  or  bar- 
tenders tbe  conduct  of  his  business;  and, 
while  receiving  the  benefits  of  their  Illegal 
sales,  protect  himself  from  prosecution  upon 
the  ground  that  he  did  not  authorize  or  ap- 
prove their  acts.  The  duty  of  observing  the 
law  imix)sed  by  the  acceptance  of  the  license 
attaches  to  all  persons  who  by  employment  of 
the  licensee  conduct  the  business  under  It 
Their  offense  Is  his  offense.  Except  for  his 
license  tbey  could  not  violate  the  law,  and  be 
win  be  held  responsible  for  what  they  do. 
The  law  looks  to  the  person  Intrusted  with 
the  authority,  and  not  the  subordinate  he  has 
seen  proper  to  employ. 

It  Is  argued  that  tbe  council  had  no  au- 
thority to  require  an  applicant  for  saloon  or 
coffee  hou.se  license  to  execute  a  I)ond,  and 
therefore  the  bond  is  not  an  enforceable  obli- 
gation against  the  sureties.  In  this  conten- 
tion we  cannot  concur.  The  statute  has 
Invested  these  municipalities  with  the  exclu- 
sive riglit  to  regulate  and  control  the  grant- 
ing of  liquor  licenses;  the  only  limitation  up- 
on their  discretion  being  that  the  conditions 
Imposed  shall  not  be  arbitrary  or  unreason- 
able. Within  these  limitations,  they  have  the 
right  to  provid.e  as  a  precedent  to  the  grant- 
ing of  the  license  that  the  applicant  shall  per- 
form all  tbe  conditions  Imposed.    It  is  with 
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blm  to  decide  whether  he  will  accept  It  or 
not.  The  license  is  not  a  right  that  the  ap- 
plicant may  demand  and  have  for  the  asking. 
It  la  a  mere  privilege  that  the  authorities 
may  or  may  not  give  In  their  discretion.  It 
cannot  be  successfully  maintained  that  the 
requirement  of  the  execution  of  a  bond  that 
the  licensee  will  observe  the  law  Is  an  unrea- 
sonable condition.  On  the  contrary,  It  Is  not 
only  a  reasonable,  but  a  proper,  condition, 
the  Imposition  of  which  exercises  a  restrain- 
ing Influence  and  has  a  tendency  to  compel 
an  observance  of  the  law.  The  licensee  who 
Intends  to  obey  the  law  cannot  object  to  giv- 
ing surety  for  his  good  behavior,  while  the 
applicant  who  contemplates  Its  violation  will 
find  his  way  beset  with  more  than  ordinary 
trouble.  In  fact,  he  takes  the  license  subject 
to  all  the  laws  In  force  regulating  or  prohibit- 
ing the  sale  of  liquor,  and  tbey  become  a 
part  of  the  license.  The  bond  executed  by 
the  licensee  Is  nothing  more  than  security 
that  he  will  obey  the  law.  The  sureties  in 
the  bond  bind  thcuiselves  that  he  will  do  this. 
It  is  on  their  part  a  contract  obligation ;  and, 
If  the  bond  is  broken,  as  between  them  and 
the  licensing  authorities,  tbey  are  liable  for 
the  sum  stipulated  in  it.  The  question  of  the 
amount  of  damages  caused  by  the  violation 
of  the  law  by  the  principal  does  not,  and  can- 
not, enter  Into  the  question.  It  is  not  con- 
templated that  the  recovery  should  be  for 
any  less  sum  than  that  fixed.  It. would  be 
totally  Impracticable  If  not  impossible  in  an 
action  by  the  city  on  the  bond  to  arrive  at 
any  measure  of  damnge,  except  the  amount 
stipulated.  In  an  action  upon  a  bond  proper- 
ly executed,  the  only  legitimate  subject  of  in- 
quiry Is  whether  or  not  the  conditions  of  the 
bond  have  been  broken.  If  it  has,  the  sure- 
ties by  the  letter  of  their  undertaking  agree 
that  they  will  pay  a  rertaln  sum.  Clark  v. 
Barnard,  108  U.  S.  4?.G.  2  Sup.  Ct.  878,  27  Lw 
Ed.  780 ;  State  v.  C!orron,  73  N.  H.  434, 62  Atl. 
1044.  Nor  will  the  bond  be  satisfied  by  the 
payment  of  the  fine  imposed  in  criminal  pro- 
ceedings against  the  piiucipal.  It  is  an  inde- 
pendent obligation  exacted  as  additional  pro- 
tection to  compel  an  observance  of  the  law,  and 
the  sureties  are  bound  by  the  terms  of  their 
undertaking  to  pay  the  full  amount  specified 
if  Its  conditions  have  been  broken.  The  re- 
quirement of  a  bond  with  sure^  in  a  fixed 
sum  would  t>e  almost  a  useless  formality  if 
it  could  be  satisfied  by  the  payment  of  a  fine 
entered  against  the  principal.  This  idea  is 
not  embraced  either  In  the  letter  or  meaning 
of  the  bond.  There  Is  no  mention  that  the 
satisfaction  of  the  fine  will  discharge  it.  The 
collection  of  the  penalty  is  a  matter  between 
tlie  municipality  and  the  offender,  and  the 
sureties  have  no  concern  in  its  payment,  and 
are  pot  responsible  for  it. 

Wherefore  the  Judgment  is  reversed,  with 
directions  for  a  new  trial  not  Inconsistent 
with  this  opinion. 


LOUISVILLE  &  N.   R.   CO.  v.   MASON  & 

HOGE  CO. 
(Court  of  Appeals  of  Kentucky.    Oct.  30,  1907.) 

1.  Dahaoes— Bbeach  of  Contbact— Waivkb. 

Under  a  contract  for  the  construction  o£  a 
railroad,  providing  that,  if  the  contractors  failed 
to  complete  the  work  within  the  time  specified, 
then  all  the  reserved  percentage  due  them  under 
the  contract  might  be  retained  by  the  railroad 
company  as  liquidated  damages,  the  railroad 
company,  on  failure  to  complete  the  work  within 
the  time  specified,  ipso  facto,  became  entitled  to 
the  reserved  percentage,  and  its  right  thereto 
was  not  waived  by  not  then  terminating  the 
contract  and  by  allowing  the  contracton  to  com- 
plete the  same. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  S  187.] 

2.  Sake. 

Though  the  railroad,  on  failure  to  complete 
the  work  within  the  time  specified,  had  the  right 
to  retain  the  reserved  percentage,  yet  it  had  no 
right  to  retain  the  stipulated  percentage  on  work 
done  after  the  time  fixed  for  performance. 

3.  Contract— Bbeacii— Right  to  Rescind— 
Waiver. 

Where  the  construction  of  a  railroad  was 
not  completed  within  the  time  specified  in  the 
contract,  but  tlie  contractors  continued  the 
work,  with  the  consent  of  the  railroad  company, 
the  railroad  thereby  waived  its  right  to  rescind 
the  contract,  and  was  bound  to  pay  for  the  work 
at  the  contract  price,  and  the  contractors  were 
bound  to  complete  the  work  witiiin  a  reasonable 
time,  failing  in  which  they  would  be  liable  tor 
actual  damages   thereby   sustained. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  i  1181.] 

Appeal  from  Circuit  Court,  Jefferson 
County,  Common  Pleas  Branch,  Second  Divi- 
sion. 

"To  be  offldally  reported." 

Action  by  the  Mason  &  Hoge  Company 
against  the  Louisville  &  Nashville  Railroad 
Company  for  a  balance  due  on  a  contract  for 
railroad  work.  From  a  Judgment  for  plain- 
tiff sustaining  a  demurrer  to  defendant's  an- 
swer, defendant  appeals.  Reversed  and  re- 
manded. 

Helm  &  Helm,  Benjamin  D.  Warfleld,  and 
H.  L.  Stone,  for  appellant.  Humphrey  & 
Humphrey  and  L.  B.  Yeaman,  for  appellee. 

HOBSON,  J.  On  April  21,  1903,  a  writ- 
ten contract  was  entered  Into  between  the 
Lonisvllle  &  Nashville  Railroad  Company 
and  the  Mason  &  Hoge  Company,  whereby 
the  latter  undertook  to  build  for  the  former 
151,4  miles  of  railroad.  The  contract,  among 
other  things,  contained  these  provisions: 
"And  the  said  contractors  agree  to  commence 
the  said  work  within  ten  days  from  the  date 
of  this  agreement,  and  to  proceed  with  and 
complete  the  same  to  the  satisfaction  of  the 
engineer  by  the  first  day  of  February,  A.  D. 
1004.  And  It  Is  further  agreed  that  the  time 
herein  stipulated  shall  be  considered  as  of 
the  essence  of  this  agreement.  It  is  further 
agreed  and  understood,  if  at  any  time  the 
contractors  shall  refuse  or  neglect  to  prose- 
cute the  work  with  a  force  sufficient.  In  the 
opinion  of  the   engineer,  for   its  completion 
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within  tbe  time  apecifled  In  this  agreement, 
then,  and  in  that  case,  the  engineer  In  charge, 
or  such  other  person  as  the  engineer  may 
designate,  may  proceed  to  employ  such  a 
number  of  workmen,  laborers,  and  overseers 
as  may,  in  the  opinion  of  tbe  said  engineer, 
be  necessary  to  Insure  the  completion  of  the 
work  within  the  time  heretofore  mentioned, 
at  such  wages  as  he  may  find  It  necessary 
or  expedient  to  give,  pay  all  persons  so  em- 
ployed, and  charge  the  amount  so  paid  to  tbe 
contractors,  as  for  so  much  money  paid  to 
the  contractors  on  this  contract;  or  tbe  said 
engineer  may,  at  hla  discretion,  for  the  fail- 
ure to  prosecute  the  work  with  an  adequate 
force,  for  noncompliance  with  his  directions 
In  regard  to  the  manner  of  constructing  it,  or 
for  any  other  omission  or  neglect  of  tbe 
requirements  of  this  agreement  and  specifi- 
cations on  the  part  of  the  contractors,  de- 
clare this  contract  abandoned,  which  declara- 
tion of  abandonment  shall  exonerate  tbe 
Louisville  &  Nashville  Railroad  Company 
from  any  and  all  obligations  and  liabilities 
arifiing  under  this  contract,  the  same  as  if 
this  agreement  had  never  been  made;  and 
the  reserved  percentage  of  ten  per  cent,  up- 
aa  any  work  done  by  the  contractors  may 
be  retained  forever  by  the  said  company. 
And  It  Is  further  agreed  that  if  the  said  con- 
tractors fail  to  complete  said  work  accord- 
ing to  this  contract,  and  tbe  specifications, 
a  part  thereof,  by  tbe  first  day  of  February, 
1904,  as  aforesaid,  that  tben  they  will  sur- 
render to  the  Louisville  &  Nashville  Rail- 
road Company  all  of  the  retained  percentage 
due  them  under  this  contract;  and  th^ 
hereby  agree  with  the  Louisville  &  Nash- 
ville Railroad  Company  that  It  may  hold 
as  Its  own  the  whole  of  said  retained  per- 
centage as  reasonable  liquidated  damages 
for  the  failure  on  the  part  of  said  con- 
tractors to  complete  said  work  by  said  first 
day  of  February,  1904,  and  it  is  hereby  dis- 
tinctly agreed  by  the  parties  that  they  do 
hereby  fix  the  liquidated  damages  for  the 
breach  of  this  contract,  as  aforesaid,  with 
respect  to  the  time  of  tbe  completion  of  tbe 
work  at  the  amoimt  of  the  whole  of  said 
retained  percentage,  whatever  It  may  be  on 
the  first  day  of  February,  1904.  On  or  about 
the  first  day  of  each  montb,  during  the  prog- 
ress of  the  work,  the  engineer  shall  make,  or 
cause  to  be  made,  an  estimate  of  tbe  value 

,  of  the  work  done  by  the  contractors,  during 
the  preceding  montb,  according  to  the  prices 
set  forth  in  the  schedule  or  list  hereinbefore 
given,  and  on  or  about  tbe  20th  day  of  the 
month  90  per  cent,  of  such  estimate  shall 
be  paid  to  the  contractors  at  the  office  of  the 

•  railroad  company,  in  Louisville,  Ky.,  In  cash. 
Monthly  estimates  shall  be  considered  as  ad- 
vances upon  the  final  estimate,  and  shall  be 
deducted  therefrom.  When  all  tbe  work  em- 
braced in  this  contract  shall  have  been  com- 
pleted agreeably  to  tbe  specifications,  and 
in  accordance  with  the  dlrectiooa  and  to  the 
satisfaction  and  acceptance  of  the  engineer, 


there  shall  be  a  final  estimate  made  of  the 
quantity,  classification  and  value  of  said 
work  agreeable  to  the  prices  set  forth  in  said 
schedule,  tbe  balance  appearing  due  to  the 
contractors  shall  be  paid  to  them  when,  and 
not  until,  the  engineer  shall  make  his  writ- 
ten final  certificate  that  the  work  had  been 
fully  and  completely  performed  to  his  satis- 
faction, and  tbe  railroad  company  shall  only 
be  bound  to  pay  the  amount  so  certified  to 
be  due;  and  ui)on  making  said  payment  they 
shall  give  a  release,  under  seal,  to  the  rail- 
road company  from  all  claims  or  demands 
whatsoever  growing  in  any  manner  out  of 
this  contract,  and  In  computing  the  said 
final  estimate,  and  giving  the  said  final  cer- 
tificate, tbe  said  engineer  shall  not  be  bound 
by  any  preceding  estimate,  but  such  preced- 
ing estimates  shall  be  held  to  be  only  ap- 
proximate to  the  final  estimate,  and  the 
said  monthly  estimates  on  unfinished  work 
shall  in  no  case  be  taken  as  an  acceptance 
of  the  work  or  a  release  of  tbe  said  con- 
tractors from  responsibility  therefor,  until 
the  final  estimate  and  certificate  are  made, 
and  the  work  in  Its  entirety  Is  accepted  by 
the  engineer  as  complete  under  this  agree- 
ment." 

The  Mason  &  Hoge  Company  did  not  be- 
gin tbe  work  witbin  the  time  named,  and 
failed  to  complete  it  until  May,  1905.  At  tbe 
time  the  contract  was  made.  It  was  under- 
stood that  the  Mason  ta  Hoge  Company 
would  construct  a  tunnel  Included  in  the 
work,  and  that  the  firm  of  Dunn  &  Lallande 
Bros,  would  construct  tbe  remainder  of  the 
work.  The  railroad  company  did  not  insist 
upon  its  right  to  terminate  the  contract 
when  the  work  was  not  completed  by  Feb- 
ruary 1,  1904,  but  allowed  the  contractors 
to  continue  the  work  as  before.  I>unn  & 
Lallande  Bros,  completed  the  portion  of  the 
work  assigned  to  them,  which  was  all  of  the 
work  except  the  construction  of  the  tunnel. 
In  October,  1904,  and  the  railroad  company 
then  paid  Dunn  &  Lallande  Bros,  the  full 
amount  of  the  final  estimate  for  their  part  of 
the  work.  This  payment  was  made  under  a 
written  contract  signed  by  all  the  parties, 
which  stipulated  as  follows:  "That  In  any 
litigation  that  may  arise  under  said  contract 
the  rights  of  the  parties  shall  be  determined 
as  if  said  payment  had  net  been  made,  ez> 
cept  that  the  railroad  company  shall  be  en- 
titled to  credit  for  the  full  amount  thereof." 
The  railroad  company  continued  to  hold 
back  10  per  cent,  of  the  monthly  estimates 
until  the  tunnel  was  completed  in  May,  1905, 
and  It  then  claimed  the  right  to  bold  the 
10  per  cent,  which  had  been  retained  be- 
cause the  work  was  not  done  within  the  time 
specified  in  the  contract  Tbe  Mason  &  Hoge 
Company  thereupon  filed  this  suit  to  recover 
from  the  railroad  company  the  sum  of  $18,- 
612.40.  The  railroad  company  filed  an  an- 
swer, to  which  the  circuit  court  sustained  a 
demurrer,  and  tbe  railroad  company  appeals. 

The  Judgment  of  the  circuit  court  is  based 
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upon  the  ground  that  ttae  railroad  company, 
by  not  terminating  the  contract  and  allow- 
ing the  contractors  to  complete  the  work, 
waived  Its  right  to  retain  the  10  per  cent, 
reserved  In  the  monthly  estimates,  and  that 
having  waived  this  it  could  not  resort  to 
any  other  remedy  to  recover  damages  for 
the  noncompletion  of  the  work  In  time.  In 
support  of  this  view,  we  are  referred  to  Hen- 
derson Bridge  Co.  v.  O'Connor,  88  Ky.  303, 
11  B.  W.  18,  967;  Phillips  v.  Seymour,  91 
n.  8.  846,  23  L.  Bd.  841 ;  Walker  v.  Railroad 
O).,  1  O.  P.  Dlv.  B18;  Grant  v.  Raltooad  Co., 
61  Ga.  848;  Andrews  v.  Tucker,  127  Ala. 
602,  29  South.  34.  In  Henderson  Bridge  Co. 
V.  O'Connor,  the  court  said  that,  when  an 
employer  has  In  any  way  waived  his  right  to 
annul  a  building  contract,  his  right  to  stip- 
ulated damages  for  either  noncompletion  of 
the  work  or  delay  by  the  contractors  Is  also 
waived,  unless  there  is  an  express  agree- 
ment to  the  contrary.  But  the  contract  in 
that  case  was  materially  different  from  the 
one  before  us  here.  In  that  case  the  contract 
provided,  in  substance,  that.  If  the  work  In 
the  Judgment  of  the  engineer  did  not  progress 
with  sufficient  speed,  the  bridge  company 
should  have  the  jpower  to  annul  the  contract 
if  It  saw  proper  to  do  so.  Whereupon  the 
contract  should  become  null  and  void,  and 
the  unpaid  part  of  the  value  of  the  work 
done  should  be  forfeited  by  tlie  contractors 
to  the  bridge  company.  The  only  contin- 
gency in  which  the  value  of  the  work  done 
was  forfeited  to  the  bridge  company  was  up- 
on its  annulment  of  the  contract  on  the 
ground  stated.  If  it  failed  to  annul  the  con- 
tract, the  clause  in  regard  to  the  forfeiting 
of  the  value  of  the  work  done  necessarily 
did  not  apply.  The  contract  l>efore  us  pro- 
vides that,  if  the  contractors  fail  to  pros- 
ecute the  woilc  with  a  sufficient  force  in 
the  opinion  of  the  engineer  for  its  comple- 
tion within  the  time  specified  In  the  agree- 
ment, then  the  railroad  company  may  pro- 
ceed to  employ  a  sufficient  force  to  complete 
the  work  within  the  time  limited,  or  the 
engineer  may  at  his  discretion  declare  the 
contract  abandoned.  In  this  event  the  re- 
serve percentage  of  10  per  cent,  upon  any 
work  done  by  the  contractors  may  I>e  retain- 
ed by  the  company.  This  clause  Is  substan- 
tially the  same  as  the  contract  in  Hender- 
son Bridge  Co.  v.  O'Connor;  but  the  con- 
tract in  this  case  has  this  further  provision 
that,  If  the  contractors  fall  to  complete  the 
woi^  by  February  1,  1904,  then  all  the  re- 
tained percentage  due  them  under  the  con- 
tract shall  be  retained  by  the  railroad  com- 
pany as  liquidated  damages  for  the  breach  of 
the  contract.  This  clause  then  concludes  with 
these  words:  "It  Is  hereby  distinctly  agreed 
by  the  i>artles  that  they  do  hereby  fix  the 
liquidated  damages  for  the  breach  of  this 
contract  as  aforesaid,  with  respect  to  the 
time  of  the  completion  of  the  work  at  the 
amount  of  the  whole  of  said  retained  per- 
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centage,  whatever  it  may  be  on  the  first  day 
of  February,  1904."  The  contract  before  the 
court  in  Henderson  Bridge  Co.  v.  O'Connor 
contained  no  such  clause  as  tills,  and  there- 
fore that  case  is  not  applicable  here.  The 
case  of  Phillips  v.  Seymour  Involved  a  con- 
tract which  was  similar  to  that  before  the 
court  in  Henderson  Bridge  Co.  v.  O'Connor, 
and  which  did  not  contain  any  clause  sim- 
ilar to  that  above  quoted  from  the  contract 
in  this  case.  In  Walker  v.  Railroad  Co.  the 
contract  was  also  similar  to  that  In  the  case 
of  Henderson  Bridge  Co.  v.  O'Connor,  and  it 
was  there  held  that  the  railroad  company, 
by  allowing  the  contractors  to  continue  with 
the  work  after  the  time  fixed  for  the  comple- 
tion of  the  contract,  waived  its  right  to  an- 
nul the  contract  and  take  possession  of  the 
work.  This  was  the  only  question  deter- 
mined in  the  case.  The  contract  In  the  case 
of  Grant  v.  Railroad  Co.,  61  Ga.  348,  was 
also  of  the  same  character.  The  plaintiffs 
had  failed  to  avail  themselves  of  the  con- 
tract right  to  terminate  the  contrabt.  An- 
drews V.  Tudcer,  127  Ala.  602,  29  South.  84, 
is  to  the  same  effect 

In  none  of  these  cases  was  there  a  stipula- 
tion in  the  contract  that,  if  the  work  was 
not  completed  within  the  time  limited,  the 
railroad  company  should  Ipso  facto  have 
the  right  to  hold  any  retained  percentage 
as  liquidated  damages  for  the  breach  of 
the  contract  In  the  contract  before  us,  the 
railroad  company,  without  any  action  on  Its 
part  when  the  work  was  not  completed  by 
February  1,  1904,  was  entitled  to  retain  the 
10  per  cent  In  Its  hands  as  expressed  in  the 
contract  "whatever  it  may  be  on  February 
1,  1904."  There  was  nothing  in  its  conduct 
in  allowing  the  contractors  to  go  on  with  the 
work  which  waived  Its  right  to  these  liqui- 
dated damages.  The  right  had  become  ab- 
solute. The  money  was  in  its  hands,  and  by 
the  terms  of  the  contract  it  Iiad  the  right  to 
retain  it  But  while  it  bad  the  right  to  re- 
tain the  percentage  In  Its  hands  whatever 
it  was  on  February  1,  1904,  it  had  no  right 
to  retain  the  10  per  cent  on  work  done  there- 
after. The  contract  gave  it  only  the  right 
to  hold  as  Its  own  the  amount  of  the  per- 
centage retained  and  In  its  hands  on  Feb- 
ruary 1,  1904.  Contracts  of  this  sort  for 
liquidated  damages  are  limited  to  their 
terms.  What  then  are  the  rights  of  the  par- 
ties as  to  the  work  done  after  February  1, 
1904?  Could  the  contractors  take  their  own 
time  to  do  the  work,  regardless  of  the  loss 
which  might  result  to  the  railroad  company? 
The  railroad  company,  as  held  In  the  case 
above  cited,  had  no  right  after  February  1, 
1904,  to  annul  the  contract  and  take  posses- 
sion of  the  work  or  to  put  additional  hands 
upon  It  for  these  provisions  of  the  contract 
all  manifestly  refer  to  the  work  to  be  done 
before  February  1,  1904,  and  were  Inserted  to 
secure  the  completion  of  the  work  by  that 
time.  When  that  time  had  passed,  and  the 
contractors  continued  the  work  with  the  con- 
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sent  of  the  railroad  company,  the  latter  com- 
pany having  waived  Its  right  to  annul  the 
contract,  the  law  created  an  implied  contract 
between  theui,  by  which  the  railroad  com- 
pany was  bound  to  pay  for  the  work  at  the 
contract  price,  and  the  contractors  were 
bound  to  proceed  with  the  work  with  reason- 
able diligence  so  as  to  complete  It  within 
a  reasonable  time.  In  Phillips  v.  Soymour, 
the  United  States  Supreme  Court  said:  "As 
we  have  stated  above,  we  are  inclined  to  the 
opinion  that  defendant  did  not.  by  any  of  the 
acts  proved  in  this  case,  waive  its  right  to 
damages  arising  from  this  failure  of  the 
plaintiffs  to  complete  the  sections  in  time, 
but  only  waived  the  forfeiture,  If  It  may  he 
so  called,  of  all  right  ou  the  part  of  plain- 
tiffs to  sue."  In  Mclntire  v.  Barnes,  4  Colo. 
285,  where  a  similar  question  was  present- 
ed, the  court  said:  "According  to  the  terms 
of  the  contract,  the  building  was  to  have 
been  finished  Jime  15,  1875;  but  Mclntyre, 
by  permitting  Sybrant  to  work  on  his  con- 
tract after  the  expiration  of  the  time,  waiv- 
ed hi.s  right  to  rescind  the  contract  on  that 
ground.  But,  by  consenting  to  the  exten- 
sion, he  did  not  thereby  waive  such  damages 
as  he  may  have  sustained  by  reason  of  the 
delay."  See,  also,  to  p.-ime  effect  Sinclair  v. 
Tallmadge,  35  Barb.  (N.  Y.)  602. 

We  conclude,  therefore,  that,  under  the  al- 
legations of  tlio  answer,  the  railroad  com- 
pany Is  entitled  to  keep  the  10  per  cent, 
■which  had  been  held  back  and  was  in  its 
hands  on  February  1,  1904 ;  and  that  If  after 
February,  1,  1904,  the  contractor  failed  to 
prosecute  the  work  with  reasonable  diligence 
so  as  to  conipipte  it  within  a  reasoiialile  time. 
It  is  further  liable  to  the  rallroiul  company 
for  such  actual  damages  as  it  su-staineU  by 
reason  of  the  nouconipletion  of  the  work 
within  a  reason.<ible  time  after  February  1, 
liXM.  On  the  return  of  the  case  to  the  cir- 
cuit court,  the  defendant  will  be  allowed  to 
amend  its  answer  so  as  to  plead  the  matters 
we  have  indicated,  if  It  desires  to  do  so. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 


MOUNTS  V.  MURPHY. 
(Court  of  Appeals  of  Kentucky.    Oct.  24,  1907.) 

1.  Replevin  —  Redeliveby  Bonos— Liabili- 
ties. 

Civ.  Code  Prac.  i  388.  provides  that  in  re- 
plevin, if  the  property  has  been  delivered  to  the 
plaintiff,  and  the  defendant  claims  a  return 
thereof,  judgmeiit  tor  tiie  dofcndant  may  be  for 
the  return  of  the  property  or  its  value  if  the 
return  cannot  be  had  and  damages  for  the  tak- 
ing and  withholding  the  same.  Ihlil  that, 
where  a  plaintiff  suing  for  the  pos»i's.sion  of 
property  gave  a  bond  to  secure  the  performance 
of  thp  judgment  and  was  given  possession  of  tlie 
property,  if  defendant  neglected  on  obtaining  a 
iii(ii;ment  to  have  the  daniages  for  the  withhold- 
ing of  the  property  determined  in  that  action, 
he  is  barred  of  any  action  therefor  on  the  re- 
plevin bond. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  42,  Replevin,  {  506.] 


2.  Saiik— Actions— Right  of  Actioh. 

Where  plaintiff  gave  a  bond  to  perform  the 
judgment  of  the  court  and  obtain  possession  of 
the  cattle,  and  the  defendant  secured  judgment 
for  the  letam  of  the  cattle,  or,  if  this  could  not 
be  had,  for  their  value  when  taken,  and  the  cat- 
tle were  so  injured  when  returned  as  to  be  re- 
duced in  value,  the  defendant  may  recover  in  an 
action  on  the  bond  the  difference  in  the  value  of 
the  cattle  when  received  and  when  returned. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Replevin,  {  493.] 

Appeal  from  Circuit  Court,  Pike  County. 

"To  be  officially   reported." 

Action  by  John  Murptiy  against  Jackson 
Mounts  to  recover  on  a  replevin  bond.  From 
a  Judgment  for  plaintifiT,  defendant  appeals. 
Reversed  and  remanded,  with,  directions. 

N.  J.  Auxier  and  P.  B.  Stratton,  for  ap- 
pellant 

NUNN,  J.  On  the  8th  day  of  August,  1904, 
Voleutine  Hatfleld  instituted  an  action  in  the 
I'ike  circuit  court  against  appellee,  John 
Murphy,  to  recover  10  head  of  work  cattle 
and  the  rigging  belonging  to  same,  which  con- 
sisted of  yokes,  chains,  grabs,  etc.,  and  ob- 
tained an  order  for  the  immediate  delivery  of 
the  property.  Hatfleld  executed  the  bond 
required  by  section  184  of  the  Civil  Code  of 
Practice,  and  appellant  became  Hatfield's  sur- 
ety. The  bond  reads  as  follows :  "We  under- 
take to  the  defendant,  John  Murphy,  that  the 
plaintiff,  Volentine  Hatfleld,  shall  duly  pros- 
ecute this  action  and  shall  perform  the  Judg- 
ment of  the  court  therein  by  returning  the 
cattle,  yokes  and  chains  as  described  in  the 
petition  and  order  of  delivery,  ordered  to  be 
delivered  to  the  plaintiff  if  a  return  be  ad- 
judged, and  by  paying  to  the  defendant,  John 
Murphy,  such  sums  of  money  as  may  be  ad- 
judged In  this  action  against  the  plaintiff, 
not  exceeding  eight  hundred  and  eighteen 
dollars  and  the  cost  of  this  action.  This  Oc- 
tober Sth,  1004."  The  sheriff  took  charge  of 
the  property;  appellee.  Murphy,  the  defend- 
ant in  that  action,  failing  to  execute  bond 
and  retain  the  property  within  the  two  days 
prescribed  by  the  Code.  The  property  was 
turned  over  to  appellant,  by  the  sheriff,  who 
carried  it  to  Vlrgiula,  his  home.  That  action 
was  ended  with  the  following  order:  "This 
cause  being  submitted  ou  motion  to  dismiss 
because  the  plaintiff  being  a  nonresident  of 
this  state,  and  the  plaintiff  refusing  to  give 
bond,  It'ls  ordered  by  the  court  that  the  cause 
be  dismissed  for  want  of  said  bond  for  coat  as 
reciulred  by  the  Code,  and  the  defendant 
further  moves  the  court  for  the  restitution  of 
said  property,  as  described  in  the  pleadings 
herein,  and  the  court,  being  advised,  orders 
and  adjudges  that  the  defendant,  John  A. 
Murphy,  is  entitled  to  an  order  of  restitu- 
tion of  siild  property,  if  to  be  had,  and,  If  not 
to  be  had,  an  execution  to  issue  for  the  sum 
of  lyiOO.OO,  the  value  fl.Ked  by  plaintiff  of  said 
property,  and  the  clerk  of  this  court  will 
forthwith  Issue  said  order  of  restitution  and 
upon  the  return  of  same,  if  the  said  property 
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has  not  been  restored,  then  the  said  clerk  will 
issue  an  execution  against  the  plaintiff,  Vol- 
entlne  Hatfleld,  special  receiver  of  the  estate 
of  S.  A.  Williamson,  for  the  sum  of  $409.00, 
the  value  of  the  cattle  taken  under  said  writ, 
and  the  cost  of  this  action." 

This  action  was  instituted  afcalnst  the 
surety  seeking  to  recover  of  him  $25,  cost  ex- 
pended In  that  action,  $18  for  ox  yokes, 
chains,  grabs,  etc.,  which  Hatfield  failed  to 
return  under  the  order  of  court  above  coi)ied, 
and  $400  damages  for  the  detention  of  the 
cattle  and  other  property  described,  for  eight 
months,  and  $300  damages  for  the  difference 
between  the  value  of  the  cattle  when  taken 
from  him  and  the  value  of  same  when  re- 
turned under  the  order  of  court  referred  to. 
Appellants  answered,  and  averred  that  all  the 
cost  of  that  suit  bad  been  paid,  which  turned 
out  to  be  true,  and  denied  that  they  bad 
failed  to  return  the  yokes,  chains,  etc.,  de- 
nied the  damages  for  the  detention  of  the  cat- 
tle for  eight  months,  and  claimed  that  ap- 
pellee had  no  right  to  recover  In  this  action 
any  damages  for  the  detention  of  the  cattle, 
averring  that  this  damage,  If  any,  ought  to 
have  been  assessed  when  the  final  Judgment 
was  rendered  In  that  action,  and  denied  the 
injury  to  the  cattle,  or  that  they  were  of  less 
value  when  returned  than  when  received  un- 
der the  order  of  delivery.  The  parties  had  a 
trial,  the  jury  found  In  favor  of  appellant 
with  reference  to  the  yokes,  chains,  etc.,  and 
found  In  behalf  of  appellee  $300  for  the  de- 
tention of  the  cattle  eight  months,  and  $90 
damages  for  Injury  to  the  cattle. 

We  are  of  opinion  that  the  court  erred  In 
submitting  to  the  jury  the  question  of  dam- 
ages for  the  detention  of  the  property.  This 
matter  should  have  been  presented  and  de- 
termined In  the  other  action,  and,  as  ap- 
pellee failed  to  present  It  and  have  the  matter 
determined  In  that  action,  he  Is  barred  from 
recovering  It  from  the  surety  on  the  bond. 
Section  388  of  the  Civil  C!ode  of  'Practice 
reads  as  follows:  "In  an  action  for  the  pos- 
session of  specific  personal  property,  the 
plaintiff  may  have  Judgment  for  Its  delivery, 
if  it  can  be  had ;  and,  if  not,  for  Its  value  and 
for  damages  for  its  detention.  If  the  prop- 
erty have  been  delivered  to  the  plaintiff,  and 
the  defendant  claim  a  return  thereof,  Judg- 
ment for  the  defendant  may  be  for  the  return 
of  the  property,  or  Its  value  If  a  return  can 
not  be  had,  and  damages  for  the  taking  and 
withholding  of  the  property."  This  section 
requires  the  defendant,  in  an  action  for  the 
specific  recovery  of  personal  property,  if  he 
desires  a  return  of  the  property,  to  have  the 
Judgment  find  for  him  In  the  alternative,  1.  e., 
the  property  if  to  be  had,  If  not.  Its  value 
and  dam.'iges  for  the  taking  and  withholding 
of  It  The  bond  executed  by  appellant,  as 
surety  for  Hatfleld,  provides  that  the  surety 
Is  responsible  for  such  sums  of  money  as  may 
be  adjudged  In  the  action  against  the  plain- 
tiff. Appellee  might  have  had  the  question 
relative  to  the  withholding  of  the  cattle  from 


him  settled  In  that  action,  and  the  surety  was 
obligated  to  pay  It ;  but  as  apiiellee  neglected 
to  hav&  that  done  be  is  barred  of  any  action 
against  the  surety  therefor. 

We  are  referred  to  the  case  of  Kentucky 
Land  &  Immigration  Co.  v.  Orabtree,  118  Ky. 
395,  80  S.  W.  1101,  as  authorizing  an  action 
on  a  bond  against  the  surety  to  recover  from 
him  damages  when  not  fixed  In  the  Judgment 
disposing  of  the  action  for  the  claim  and  de- 
livery of  the  property.  The  question  In  that 
case  was  not  like  the  case  at  bar.  In  that 
case  the  plaintiff  In  the  action  obtained  pos- 
session of  some  logs  by  giving  the  bond  and 
afterwards  disposed  of  them,  entered  a  mo- 
tion, and  dismissed  the  action  without  prej- 
udice, and  the  court  decided  that  it  bad  vio- 
lated its  bond.  In  that  It  failed  to  duly  pros- 
ecute the  action.  The  court  said  In  that  case 
that:  "The  plaintiff  should  not  be  permitted, 
by  the  execution  of  a  bond,  to  obtain  the  pos- 
session of  the  property  and  upon  its  own  mo- 
tion dismiss  the  action  without  prejudice,  and 
thus  relieve  Itself  and  surety  from  all  re- 
spousibillty  on  the  bond."  This  case  Is  dif- 
ferent. Here  the  defendant,  now  appellee, 
upon  his  own  motion  caused  a  dismissal 
of  that  action  and  caused  Judgment  to  be  ren- 
dered in  bis  behalf  for  the  property  If  to  be 
had,  If  not,  for  its  value,  but  failed  to  pre- 
sent and  recover  the  damages  he  had  sus- 
tained by  the  taking  and  withholding  of  the 
property  from  him.  See,  also,  the  case  of 
Rogers  v.  Bradford,  8  Bush,  163. 

We  are  of  the  opinion  that  the  court  did 
not  err  In  permitting  appellee  to  recover  of 
appellant  the  difference  in  the  value  of  the 
cattle  when  received  by  Hatfield  and  the 
value  when  returned.  The  Judgment  of  the 
court  was  for  the  return  of  the  property.  If 
to  be  bad ;  if  not,  the  value  at  the  time  taken 
from  bim  should  be  recovered.  This  surety 
bound  himself,  when  he  signed  the  bond,  that 
the  plaintiff  in  that  action,  Hatfleld,  would 
perform  the  Judgment  of  the  court.  It  did 
not  satisfy  the  obligation  when  Hatfield  re- 
turned the  oxen,  some  of  them  with  eyes 
knocked  out  and  otherwise  Injured  and  In 
poor  condition,  as  the  testimony  tends  to 
show  in  this  case.  It  Is  true  that  appellee 
might  have  elected  to  refuse  the  cattle  on  ac- 
count of  their  condition,  and  collected  their 
value  as  fixed  In  the  judgment;  but  he  was 
not  bound  to  do  so.  He  had  a  right  to  re- 
ceive and  keep  them  as  a  part  performance 
of  the  judgment  of  the  court.  In  the  8  Bush 
case,  supra,  this  court  said:  "Under  this 
provision  we  are  of  opinion  that  the  judgment 
should  have  been  In  the  alternative,  and 
should  have  allowed  appellant  to  discbarge  it 
In  so  far  as  the  value  of  the  property  was 
concerned  by  its  return." '  In  our  opinion  a 
plaintiff  and  his  bondsman,  in  an  action  for 
the  specific  recovery  of  personal  property, 
should  not  be  absolved  from  all  further 
liability  when  a  blind  horse,  made  so  by  the 
plaintiff,  is  returned  In  lieu  of  a  sound  one 
taken  from  the  defendant 
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In  oar  opinion  the  difference  In  the  value 
of  the  property  at  the  time  talcen  and  when 
returned  may  be  recovered  in  an  action  like 
this,  and  such  damages  are  not  required  by 
the  Code  to  be  fixed  in  the  Judgment  In  the 
action  for  claim  and  delivery  of  the  prop- 
erty. In  fact,  It  would  be  impossible  to  do  ao 
for  the  reason  the  property  Ig  at  the  time 
of  the  judgment  la  the  possession  of  the 
plaintiff  in  the  action,  and  not  accessible  to 
the  defendant  for  Inspection;  nor  can  It 
be  known  In  what  condition  the  property  will 
be  when  returned  to  the  defendant. 

For  these  reasons  the  Judgment  of  the 
lower  court  is  reversed  and  remanded,  with 
directions  to  the  lower  court  to  set  aside  its 
Judgment  and  render  one  In  behalf  of  ai>- 
peUee  for  $90,  with  interest  from  the  date  of 
the  verdict  of  the  Jury,  and  the  cost  of 
the  action. 


GARRISON  V.   GARRISON. 
(C!ourt  of  Appeals  of  Kentucky.    Oct  29,  1907.) 

1.  DiVOBCFS— Desebtion— At-moNT. 

In  an  action  for  divorce,  held,  that  the 
treatment  of  the  wife  by  the  husband's  parents 
was  insufficient  to  justify  her  in  leaving  her 
hnaband'a  home,  and  hence  in  doing  so  she  was 
not  without  fault  and  was  not  entitled  to  ali- 
mony. 

2.  Sake— Dksebtior. 

Where  a  wife  in  leaving  her  husband  was 
not  without  fault,  but  sought  a  reconciliation, 
agreeing  to  live  anywhere  except  in  the  home 
of  his  parents,  where  they  had  lived,  and  he  re- 
fused to  leave  bla  parents,  but  stated  that  she 
could  return  to  him  at  the  home  of  his  parents, 
he  was  not  entitled  to  a  divorce  on  her  failure 
to  return  to  such  home. 

[Ed.  Note.— For  eases  in  noint,  see  Cent.  Dig. 
vol.  17,  Divorce,  §|  107-13&] 

Appeal  from  Circuit  Court,  Scott  County. 

"Not  to  be  offlcially  reported." 

Action  by  Fannie  T.  Garrison  against  Rob- 
ert L.  Garrison  for  alimony,  in  which  de- 
fendant filed  a  cross-petition  for  a  divorce 
from  plaintiff.  From  a  judgment  refusing 
relief  to  either  party,  both  appeal.    AflBrmed. 

Aforgan  &  Darragh,  for  appellant  Flnnell 
8e  Flnnell,  for  appellee. 

CLAY,  C.  Appellant  Mrs.  Fannie  T.  Gar- 
rison, and  appellee,  Robert  L.  Garrison,  were 
married  In  the  month  of  August,  1876.  They 
lived  together  at  the  home  of  appellee's  par- 
ents until  the  year  1904,  when  appellant  left 
the  home  of  her  husband.  In  1906  appel- 
lant Instituted  this  action  for  alimony,  ally- 
ing that  appellee  abandoned  her  in  April, 
1904,  without  fault  on  her  part,  and  that 
since  that  time  he  had  failed  and  refused  to 
live  with  her  or  to  provide  her  a  home  or 
necessary  support  She  also  charged  appel- 
lant with  habitually  behaving  towards  her 
In  such  a  careless  and  indifferent  manner  as 
to  Indicate  a  settled  aversion  to  her  and  to 
destroy  permanently  her  peace  and  happiness. 
To  appellant's  petition  appellee  filed  an  an- 
swer and  cross-petition,  denying  appellant's 
'■Juirges,  and  charging  her  with  having  aban- 


doned bim,  and  asking  a  divorce  from  appe- 
lant Thereupon  appellant  filed  a  reply  dry- 
ing that  she  abandoned  appellee,  and  alleging 
that  she  was  forced  to  leave  appellee's  home 
because  of  the  Insults  and  indignities  heaped 
upon  her  by  appellee's  mother,  and  the  state- 
ment of  appellee's  father  that  appellant  was 
not  wanted  in  his  home.  The  allegations  of 
the  reply  were  controverted  of  record,  proof 
was  taken,  and  the  case  submitted  to  the 
chancellor,  who  entered  a  Judgment  refosing 
relief  to  either  party.  From  that  Judgment 
both  appellant  and  appellee  have  prosecnted 
this  appeal. 

A  large  amount  of  testimony  was  taken. 
By  far  the  greater  part  was  irrelevant  and 
Inadmissible.    We  shall  not  attempt  to  pass 
upon  the  numerous  exceptions  to  the  testi- 
mony, but  shall  confine  ourselves  to  a  brief 
statement  of  such  testimony  as  was  admis- 
sible,  or   was   admitted  without   objection. 
Mrs.  Betts,  sister  of  appellant  testifies:  That 
upon  one  occasion  Mr.  Daniel  Garrison,  fath- 
er of  appellee,  came  Into  her  presence  when 
she  was  preparing  some  toast  for  appellant 
at  appellant's  home,  and,  speaking  of  appel- 
lant, said :    "I  don't  see  what  she  stays  here 
for,  for  nobody  wants  her."    That  during 
appellant's  Illness  of  typhoid  fever  neither 
Mr.  nor  Mrs.  Daniel  Garrison  ever  came  up- 
stairs  to  inquire  about  appellant's  condition, 
and  there  was  a  great  deal  of  wrangling  be- 
tween appellant  and  Mrs.  Daniel  Garrisoa 
when  appellant  left  her  home.    Mrs.  Fannie 
McClure  testifies:    That  while  at  Mrs.  Daniel 
Garrison's  house,   whenever  appellant   said  . 
anything,  Mrs.  Daniel  Garrison  would  turn 
her  head.    That  once,   before  Mrs.   Daniel 
Garrison  started  to  church,  appellant  said 
to  her :    "Tell  me  what  you  want  fOr  dinner, 
and  I  will  get  it  for  yon."    That  Mrs.  Daniel 
Garrison  replied:    "Never  mind,  I  will  get  a 
little  bite   when   I  get  home."    That  Mrs. 
Daniel  Garrison  then  went  through  the  din- 
ing room  and  locked  that  door,  and  then  lock- 
ed the  kitchen  door.    That  at  another  time, 
when  she  asked  Mrs.  Daniel  Garrison  to  let 
her  and  appellant  prepare  the  dining  room 
for  company,  they  did  so,  but,  when  they 
came  back,  Mrs.  Daniel  Garrison  had  chang- 
ed everything  on  the  table — the  napkins  and 
dishes  they  had  arranged.    Witness  farther 
states  that  Mrs.  Daniel  Garrison's  manner 
towards  appellant  was  mighty  cold  and  dis- 
tant   Robert   Thompson,   brother  of  appel- 
lant testifies.    That  on  January  1,  1905,  he 
and  appellant  called  on  appellee  at  the  school 
where  he  was  teaching.    That  appellant  stat- 
ed that  she  was  willing  to  live  with  appellee 
anywhere  and  place  apart  from  his  father 
and  mother.    That  appellee  replied  that  it 
took  all  he  could  make  for  his  father  and 
mother,  and  he  couldn't  do  as  she  wished. 
Tbnt  appellant  asked  him  if  he  would  con- 
tribute something  to  her  support    Appellee 
answered  that  he  would  not  give  her  a  dollar, 
for  she  had  left  him.    That  appellant  then 
told  appellee  that  he  well  knew  there  had 
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not  been  a  word  of  nnpleasantness  between 
him  and  ber  for  over  a  year,  until  the  day 
tbat  biB  motber  cursed  and  abused  ber,  and 
ordered  her  away  from  the  place.  To  this 
appellee  said  nothing  In  reply.  Mrs.  Kemper 
testifies  that,  directly  after  appellant  left  tbe 
borne  of  appellee,  appellee  stated  tbat  he 
was  done  with  appellant  Ed  Ransom  also 
testifies  that  appellee  made  the  same  remark 
to  blm.  Judge  Bates  testifies:  That  be  and 
Rev.  M.  F.  Moores  went  to  appellee,  at  tbe 
Instance  and  request  of  appellant,  for  tbe 
purpose  of  adjusting  tbe  difllculty;  tbat  Prof. 
Garrison  said  be  was  willing  to  do  anything 
tbat  was  right;  tbat  appellant  bad  opened 
tbe  war,  and  would  have  to  close  it ;  tbat  wit- 
ness then  told  appellee  tbat  appellant  was 
willing  to  live  with  him  anywbere  else,  if  it 
were  only  in  two  rooms;  tbat  appellee  said 
tbat  would  be  Impossible,  as  be  could  not 
afford  to  nm  two  houses;  tbat  be  was  per- 
fectly willing  for  appellant  to  come  back, 
and  be  would  do  for  ber  as  be  bad  always 
done,  but  tbat  be  objected  entirely  to  going 
anywbere  else,  as  be  conld  not  mn  two  es- 
tablisbmentB.  Tbe  Rot.  M.  F.  Moores  tes- 
tifies: Tbat  be,  on  or  about  November  24, 
1904,  in  company  with  Judge  Bates,  bad,  at 
appellant's  request,  a  conversation  with  ap- 
pellee In  reference  to  tbe  dlfllctilty  betweoi 
him  and  appellant;  that  witness  expressed 
tbe  desire  tbat  tbe  difllculty  might  be  settled 
In  a  Christian  way,  and  stated  to  appellee 
that  appellant  was  willing  to  live  with  him 
apart  from  bis  motber,  but  appellee  seemed 
unwilling  to  make  any  concessions. 

For  appellee,  Daniel  Garrison,  his  father, 
testifies:  That  he  was  then  In  his  eighty- 
first  year.  Tbat  appellee,  who  was  about 
00  years  of  age,  was  his  only  child.  That  ap- 
pellant and  appellee  had  been  married  over 
27  years,  and  bnd  always  lived  together  at 
the  home  of  witness  until  April,  1904,  when 
appellant  left  his  home.  Tbat  bis  home  was 
just  outside  the  limits  of  Georgetown,  and 
consisted  of  about  15  acres,  worth  about  $3,- 
BOO,  Upon  which  there  was  a  mortgage  for 
$2,200;  that  appellant  once,  prior  to  April, 
1904,  left  and  remained  away  for  about  five 
months.  Tbat  appellant  left  because  she 
claimed  that  witness  and  his  wife  were  con- 
suming what  appellee  made.  That  during 
all  the  time  appellant  staid  at  his  home  she 
was  treated  as  though  she  were  a  visitor, 
with  all  tbe  kindness  tbat  witness  and  wife 
could  bestow  upon  her.  That  appellee  never 
mistreated  her  by  word  or  deed.  That  while 
appellant  was  gone  the  first  time  appellee 
left  and  waited  on  her  while  she  was  sl<^ 
That  upon  one  occasion  witness  went  to  tbe 
stair  door  to  call  appellant  to  breakfast. 
That  appellant  answered  him,  but  did  not 
come  to  breakfast  until  it  was  over.  When 
she  came,  she  said  It  was  strange  she  could 
not  be  called.  Witness  told  ber  he  had  call- 
ed her.  Appellant  replied  that  she  would 
never  eat  at  tbat  table  again.  Appellant  then 
went  upstairs,  and  for  three  yean  thereaft- 


er took  ber  meals  In  her  room.  That  her 
meals  were  prepared  by  Mrs.  Daniel  Garri- 
son, and  were  carried  to  appellant  either  by 
witness  or  appellee.  Tbat  his  wife  had  been 
feeble  all  ber  life,  and  of  late  had  been  pros- 
trated most  of  the  time.  That  appellant  bad 
no  household  cares  except  to  look  after  ber 
own  room.  Tbat  when  appellee  requested 
appellant  to  help  his  mother  appellant  re- 
plied that  she  had  not  come  there  to  work, 
and  she  would  let  him  know  that  she  was 
not  going  to  do  It  Witness  also  denied  hav- 
ing stated  to  Mrs.  McClnre  tbat  no  one 
wanted  appellant  hi  bis  home.  He  explain- 
ed that  tbe  reason  be  and  his  wife  did  not 
go  upstairs  to  inquire  about  appellant  when 
she  was  sick  was  that  they  could  easily  iz^ 
quire  of  ber  husband  and  tbe  doctors  when 
they  came  downstairs,  and  that  It  was  with 
great  difllculty  only  that  he  and  his  wife  at 
their  age  could  go  up  and  down  stairs.  Mrs. 
Daniel  Garrison  testifies:  Tbat  she  Is  the 
motber  of  appellee.  Tbat  never  in  ber  life 
bad  she  used  any  abusive  language  to  appel- 
lant or  heaped  any  Indignities  upon  ber. 
That  she  always  treated  appellant  Just  as 
kindly  as  she  did  appellee.  That  she  was 
anxious  for  both  appellant  and  appellee  to 
remain  with  ber,  as  she  needed  their  com- 
pany. Witness  also  detailed  the  occurrence 
at  the  breakfast  table  when  appellant  stat- 
ed she  would  never  eat  at  the  table  again. 
While  appellant  remained  In  her  room,  she 
prepared  ber  meals.  That  she  kept  a  good 
table  and  bad  everything  that  any  one  would 
want  to  eat  Witness  also  denied  all  state- 
ments of  other  witnesses  in  regard  to  her 
treating  appellant  in  a  cold  manner  or  slight- 
ing her  in  any  way.  In  speaking  of  the 
time  tbat  appellant  left  the  bouse,  witness 
says  tbat  appellant  told  ber  never  to  put  ber 
foot  in  appellant's  room  again.  Witness  re- 
plied tbat  she  bad  not  been  In  appellant's 
room  for  months.  Appellant  then  accused . 
witness  of  stealing  ber  pillow.  Thereupon 
witness  told  appellant  tbat  she  was  a  liar. 
That  "it  was  a  rough  word  to  say,  but  it 
had  to  come  now  certain."  James  Morton, 
Janitor  of  tbe  Public  School)  testifies  tbat 
he  was  present  when  appellant  and  Robert 
Thompson  had  their  conversation  with  Prof. 
Garrison;  tbat  appellant  did  not  say  any- 
thing about  Prof.  Garrison's  mother  having 
cursed  appellant 

From  tbe  foregoing  testimony  we  must 
decide  whether  or  not  appellant  Is  entitled 
to  alimony,  and  also  whether  or  not  appellee 
Is  entitled  to  a  divorce.  It  Is  manifest  tbat 
appellee  did  not  sedc  a  home  where  be  knew 
Or  believed  appellant  would  be  unhappy.  His 
parents  bad  a  comfortable  home.  They  were 
not  able  to  maintain  It  themselves.  Appel- 
lant therefore  selected  that  home  because  he 
felt  it  to  be  his  duty  to  give  tbat  care  and 
attention  to  his  parents  which  their  age  and 
circumstances  in  life  demanded.  No  doubt, 
he  would  have  preferred  a  home  where  be 
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and  his  wife  could  be  alone,  but  with  the 
email  salary  out  of  which  be  bad  to  pay  bis 
insurance  and  help  those  whom  he  felt  It 
his  moral  duty  to  help  It  was  almost  Im- 
possible to  provide  two  establishments.  Such 
a  position  Is  a  trying  one — only  those  who 
have  experienced  It  know  what  It  Is — and  In 
such  a  position  the  husband  needs  the  s>'ni- 
pathy  and  co-operation  of  his  wife.  Criti- 
cism and  complaints  make  the  burden  all  the 
harder  to  bear.  However,  we  are  firmly  of 
the  opinion  that  the  husband's  first  duty  Is 
to  his  wife.  We  say  this,  recognizing  to  the 
fullest  extent  every  obligation  that  the  son 
owes  to  his  parents.  The  husband,  of  course, 
has  the  right  to  select  a  home,  but  he  has  not 
the  right  to  place  his  wife  where  she  will  be 
subjected  to  Indignities  and  abuse.  Let  us 
see,  then,  whether  or  not  appellant's  charges 
are  suffldently  sustained  to  justify  her  In 
leaving  her  husband.  The  only  evidence  of 
abuse  and  Indignities  offered  appelhmt  Is 
the  statement  of  a  visitor  that  upon  the  rare 
occasions  she  was  at  Sirs.  Daniel  Garrison's 
home  Mrs.  Garrison's  manner  towards  ap- 
pellant was  cold  and  distant;  that  at  one 
time  Mrs.  Garrison  locked  the  dining  room 
door  when  appellant  offered  to  get  dinner; 
that  at  another  time  Mrs.  Garrison  rear- 
ranged the  napkins  and  dishes  which  bad 
been  previously  arranged  by  api)ellant;  and 
that  Mrs.  Garrison  told  appellant  she  was  a 
liar  when  appellant  accused  her  of  pilfering. 
These  are  the  indignities  and  Insults  tbat 
were  offered  during  a  period  of  28  years.  A 
remarkable  record.  It  seems  to  us.  In  view 
of  the  attitude  which  appellant  assumed  In 
her  mother-in-law's  home.  It  does  not  ap- 
pear tbat  appellant  ever  did  her  part  In  that 
home.  Her  manner  does  not  show  that  con- 
sideration or  respect,  to  say  nothing  of  love, 
which  are  naturally  due  from  the  wife  to- 
wards the  aged  parents  of  her  husband. 
Simply  because  she  was  not  called  to  break- 
fast, she  lived  In  her  own  room  for  three 
years,  and  permitted  a  feeble  woman  past 
70  years  of  age  to  cook  her  meals,  and  an 
old  man  of  the  same  age  to  carry  those 
meals  upstairs  to  her.  When  a  wife  occu- 
pies that  position  In  a  household,  and  shows 
such  utter  Indifference  to  the  feelings  of  those 
around  her,  we  do  not  see  how  she  can  just- 
ly complain  of  the  mere  fact  tbat  their  man- 
ner is  haughty  or  cold. 

But  it  Is  contended  that,  because  Prof. 
Garrison  was  silent  when  bis  wife  told  him 
he  knew  that  all  the  trouble  between  them 
was  due  to  the  fact  that  his  mother  had 
cursed  and  abused  her,  Is  evidence  of  the 
truth  of  appellant's  statements.  In  the  first 
place,  the  janitor  of  the  school  denies  tbat 
these  statements  were  made;  but,  conced- 
ing that  they  were  made,  we  are  unable  to 
conclude  that  appellee's  silence  is  an  admis- 
sion of  their  truth.  Appellant  and  her  bro- 
ther had  called  upon  appellee  to  discuss 
their   difficulty.     Her  brother   accompanied 


her  for  the  evident  purpose  of  becoming  a 
witness.  The  janitor  testifies  that  appellant 
was  very  much  excited.  Under  such  circum- 
stances, we  think  that  appellee's  silence  was 
due  to  his  desire  not  to  discuss  at  all,  in  the 
presence  of  another,  his  wife's  charges 
against  his  mother,  rather  than  to  bis  In- 
ability to  deny  the  charges.  When  bis  wife 
began  to  bring  accusations  against  bis  moth- 
er, he  did  just  what  an  ordinarily  prudent 
man  would  do  under  the  circumstances — 
kept  his  tongue.  Considering  appellant's  case 
from  the  standpoint  of  all  the  testimony  In- 
troduced In  her  behalf,  we  cannot  see  any 
merit  In  it  If,  In  addition,  we  take  Into  con- 
sideration the  testimony  of  appellee's  par- 
ents, and  make  due  allowance  for  their  de- 
sire to  vindicate  themselves,  we  are  confi- 
dent that  no  such  abuse  nor  Indignities  were 
heaped  upon  appellant  by  appellee's  parents 
as  justified  her  in  leaving  her  husband's 
home.  Her  abandonment  of  her  husband 
was  not,  therefore,  without  fault  on  her  part, 
and  the  judgment  of  the  chancellor  denying 
her  alimony  was  proper. 

We  shall  next  consider  the  question  of 
whether  or  not  appellee  Is  entitled  to  a  di- 
vorce. The  record  shows  that  he  stated,  aft- 
er appellant  left,  that  he  was  done  with  her. 
When  she  came. to  him  within  12  months  aft- 
er she  left  his  home,  with  an  oCter  to  live 
with  him  In  two  rooms,  If  necessary,  he  not 
only  refused,  but  evinced  no  desire  for  her 
to  return  to  the  home  of  his  parents.  When 
her  various  friends  went  to  him  for  the  pur- 
pose of  effecting  a  reconcllatlon,  bis  manner 
was  just  the  same.  She  had  opened  the  war ; 
now  she  could  close  it  There  was  the  house ; 
she  could  return  If  she  wished.  Admitting, 
as  we  must,  that  she  had  left  him  without 
just  cause,  that  she  had  failed  In  her  duty  to 
him,  and  that  It  was  Impracticable  for  him 
to  accede  to  her  request  and  provide  her  a 
separate  home,  can  It  be  said  that  he  fulfilled 
his  whole  duty  to  his  helpmeet  of  28  years 
by  the  mere  formal  statement  that  he  was 
willing  for  her  to  return?  Her  offer  indicat- 
ed a  desire  to  renew  their  marital  rela- 
tions; his  offer  an  entire  absence  of  any  de- 
sire on  bis  part  to  have  her  return.  Her 
coming  to  blm  was  an  overture  of  reconcilia- 
tion. This  overture  was  not  met  In  the  spirit 
In  which  It  was  made.  Appellee  opened  only 
the  door  of  his  house.  The  door  of  his  home 
and  heart  was  still  closed.  For  these  rea- 
sons, we  do  not  think  appellee  Is  entitled  to 
a  divorce. 

Judgment  affirmed. 


BRYSON'S  ADM'R  v.  BIOOS  et  al. 

(Court  of  Appeals  of  Kentucky.    Oct  25.  1907.) 
1.  Interest— Chanoe— Validity    of    Aobeb- 

UENT. 

An  agreement  that  the  rate  of  interest  on 
an  existing  note  should  be  reduced  from  10  per 
cent,  to  6  per  cent,  nnd  the  difference  on  accrued 
interest  credited  on  the  principal  was  valid  as 
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to  future  interest,  but  invalid  as  to  accrued  In- 
terest, aa  being  witliout  consideration. 

[Ed.  Note. — For  rases  in  point,  see  Cent.  Dig. 
yol.  28,  Interest,  |  74.] 

2.  ExEcxrroRs  and  Adminibtratobs  —  Debts 
Due  Estate  —  Settlement  by  Heibs  —  Ef- 
fect. 

Tlie  settlement  of  a  claim  oa  a  note  with 
tlie  payee's  lieirs  does  not  affect  the  payee's  ad- 
ministrator's right  to  collect  the  sum  due;  but 
the  settlauient  may  be  ignored  until  the  figures 
for  final  distribution  are  made  up,  when  judg- 
ment against  the  debtor  may  be  credited  the  net 
amount  found  to  be  due  the  heirs. 

TBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Toi.  22,  EiZecntors  and  Administrators,  f  366.] 

3.  Same— Decedent's  Claim  fob  StrppoBT. 

Decedent,  having  a  valuable  life  estate, 
joined  the  remainderman  in  a  deed  to  a  son-in- 
law  reciting  that,  in  addition  to  cash  payments 
to  be  made,  decedent  should  live  with  the  son- 
in-law  on  the  land  during  her  life  and  have  her 
support  out  of  the  land.  He  exchanged  the 
land  for  another  tract,  the  deed  to  which  re- 
cited that  decedent  should  have  a  home  with 
him  for  life,  with  a  lien  on  the  land  for  sup- 
port. Held,  that  the  reservation  in  the  first 
deed  was  part  of  the  consideration,  securing  her 
support  by  tbe  son-in-law.  nnd  enaliling  her  at 
her  election  to  reside  with  him  or  elsewhere 
with  a  claim  upon  him  for  her  rensonnble  sup- 
port ;  and.  she  having  lived  part  of  the  time 
elsewhere,  her  administrator  could  recover  the 
value  of  her  support  during  so  much  of  such 
time  as  Is  not  barred  by  limitation. 

FEd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
▼ol.  22,  Ezecntors  and  Administrators,  S  801.] 

4.  Witnesses  —  Competency  —  Intebest  in 
Estate. 

In  a  snit  by  an  administrator  to  recover 
the  value  of  decedent's  support,  to  which  she 
was  entitled  as  part  consideration  for  land  con- 
veyed to  her  son-in-law,  the  son-in-law  could 
not  testify  tbat  be  regarded  the  agreement  to 
support  her  as  a  mere  gratuity ;  he  being  an  in- 
competent witness  against  the  estate. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  60,  Witnesses,  §§  582,  589.] 

B.  Evidence — Weight— Negative  Evidence. 

In  a  suit  by  an  administrator  to  recover  tbe 
valne  of  decedent's  support,  for  which  ber  son- 
in-law  was  obligated  as  part  consideration  for 
her  conveyance  of  a  life  estate  under  an  express 
provision  of  the  deed,  evidence  of  a  son,  who 
joined  in  the  deed,  that  be  did  not  bear  dis- 
cussed any  iirovision  that  bis  mother  was  to 
receive  anything,  was  without  weight. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20.  Evidence,  gf  2432-2434.] 

6.  Limitation  of  Actions  —  Contbaotb  Not 
IN  Wbiting— What  Constitutes. 

Ky.  St.  1903,  {  2315,  requiring  an  action 
upon  a  contract  not  In  writing  to  be  commenced 
within  five  years  after  the  cau.se  of  action  ac- 
crues, applies  to  a  suit  by  an  administrator  to 
recover  the  value  of  decedent's  support,  for 
which  ber  son-in-law  became  obligated  as  part 
consideration  for  a  conveyance,  the  deed  express- 
ly reciting  sncb  obligations;  each  year  of  the 
obligation  being  a  separate  cause  of  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  §§  132,  133.] 

7.  Same— Computation— Deduction  of  Time. 

In  applying  the  five-year  statute  of  limita- 
tions to  a  suit  brought  by  an  admin  isitrator  to 
recover  the  value  of  decedont's  support,  for 
which  her  son-in-law  was  obligated,  the  period 
when  there  was  no  administrator  sbould  be  de- 
ducted. 

[Ed.  Note." -For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  K  42o,  428.] 


8.  Conteacts— Support— Implied. 

Where  decedent  applied  to  a  snn-In-lnw  and 
asked  him  to  lieep  ber.  stating  tliat  she  was 
able  to  pay  her  way,  that  she  did  not  expect 
to  be  Icept  as  a  pauper,  that  she  had  means  of 
support,  and  asking  that  an  account  be  kept, 
there  was  an  implied  contract  to  pay  for  her 
support  upon  which  he  could  recover  within  tbe 
hospitality  act  (Ky.  St.  1903,  S  2178).  providing 
that,  if  certain  persons  entertain  another  with- 
out agreement  for  compensation,  they  shall  not 
recover  therefor,  l>eing  deemed  to  have  acted 
through  courtesy. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §|  125.  130.1 

9.  Limitation  of  Actions— Action  fob  Sup- 
port—Application  . 

Decedent's  son-in-law  being  entitled  to  re- 
cover for  her  support,  each  year's  account  for 
the  purposes  of  applying  the  statute  of  limita- 
tions should  be  deemed  a  separate  right  of  ac- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33.  Limitation  of  Actions,  f  281.1 

10.  Administratobs— Action  by  Administba- 
tob— Limitations. 

When  an  administrator  sues  to  settle  the 
estate,  all  creditors  may  treat  it  as  their  action, 
and,  if  they  file  a  properly  verified  claim  in  tbe 
action,  it  should  be  treated,  so  far  as  applying 
limitation  to  it,  as  if  filed  when  the  action  by 
the  administrator  was  begun. 

11.  Partition— Aoreement— Validity. 

Where  heirs  agreed  to  partition  land,  and 
three  men  were  selected  to  make  the  division, 
were  sworn,  and,  after  viewing  the  land,  divided 
it  among  heirs,  with  regard  to  quality  and  quan- 
tity, the  partition  not  appearing  to  be  unfair 
and  unjust,  conveyances  will  be  compelled  to 
complete  the  agreement. 

12.  Appeal— Parties— Wuo  May  Complain. 

Where  several  appeals  were  prosecuted  in  a 
suit  by  an  administrator,  an  appellee  may  not 
complain  because  an  appellant  did  not  make 
the  administrator  an  appellee,  where  the  ad- 
ministrator prosecuted  an  appeal  and  all  nec- 
essary parties  were  in  the  Court  of  Appeals. 
and  where  appellee  was  not  concerned  in  the 
matter  Involved  In  such  appellant's  appeal. 

Appeal  from  Circuit  Court,  Greenup  Coun- 
ty. 

"Not  to  be  oflSclally  reported." 

Suit  between  Elizabeth  Bryson's  adminis- 
trator and  George  N.  Biggs,  W.  S.  Withrow, 
J.  L.  BrysoD,  and  others.  From  tbe  Judgment, 
the  administrator  and  Withrow  and  Bryson 
appeal.  Reversed  as  to  appeals  of  adminis- 
trator and  Withrow;  affirmed  on  Bry son's 
appeal. 

B.  F.  Bennett  and  3.  B.  Wllbolt,  for  ap- 
pellants. Thomas  R.  Brown  and  T.  H.  Payn- 
ter,  for  appellees. 

O'REAR,  C.  J.  William  Bryson  died  In 
1SC9,  leaving  to  his  widow,  Elizabeth,  a  life 
estate  in  about  230  acres  of  improved  Innd  on 
the  Ohio  river  in  Greenup  county,  this  state, 
of  the  value  of  $15,000  or  $20,000.  The  re- 
maindermen were  the  three  sons  of  the  testa- 
tor. He  made  other  provision  for  his  daugh- 
ters, Mrs.  Wltbrow  and  Mrs.  Biggs.  At  the 
time  of  her  husband's  death  Mrs.  Bryson  was 
about  59  years  old.  She  was  then  living  on 
that  farm,  the  rental  value  of  which  was 
about  $800  a  year.  Appellee  G.  N.  Biggs  mar- 
ried a  danghter  of  Wui.  and  Elizabetli  Bryson 
prior  to  1873.    The  tbi'ee  sons  who  were  the 
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remaindermen  In  estate  lo  the  250  acres,  and 
one  of  whom  was  the  executor  of  his  father's 
will  and  had  been  his  business  partner,  hav- 
ing become  inTOIved,  had  created  an  Incum- 
brance against  their  Interest  in  the  land. 
It  was  proposed  to  sell  it,  and  to  pay  this 
Incumbrance  and  certain  other  liabilities  of 
the  testator.  The  testator  had  owned  other 
property  at  his  death,  not  disposed  of  when 
the  sale  of  the  250-acre  farm  was  decided  up- 
on. The  three  sons  sold  the  place  to  their 
brotber-ln-Iaw  George  N.  Biggs  In  1873  for 
the  recited  consideration  of  $15,000.  Of  this 
consideration  a  considerable  part  went  to  his 
wife,  and  $1,030.40  was  going  to  his  mother- 
in-law,  the  widow,  Elizabeth  Bryson,  on  an 
indebtedness  owing  bet  by  her  late  husband's 
estate.  Mrs.  Bryson  Joined  In  the  deed  with 
her  sons,  conveying  the  land  to  appellee  Q. 
N.  Biggs.  The  consideration  clause  of  that 
deed  runs  thus:  "In  consideration  of  the 
sum  of  $15,000,  paid  as  follows:  $6,685.00 
paid  to  Joseph  Pollock,  as  receiver,  etc; 
*  *  •  the  sum  of  $1,930.40,  due  to  Mrs. 
Elizabeth  Bryson  from  the  estate  of  William 
Bryson,  deceased,  and  for  which  the  said 
George  N.  Biggs  assumes  to  pay  to  her,  and 
for  which  she  is  to  hold  a  Hen  on  the  land 
hereinafter  conveyed  until  [paid],  and  the 
same  being  evidenced  by  his  note  of  this  date ; 
the  sum  of  $2,857.16  to  Sarah  B.  I^awson,  in 
payment  of  a  note  In  her  favor  against  Wm. 
Bryson's  estate;  the  sum  of  $2,623.64  in  pay- 
ment of  a  note  due  Jennie  B.  Biggs  (wife  of 
George  N.  Biggs)  from  the  estate  of  Wm.  Bry- 
son, deceased ;  the  sum  of  $900.23  to  be  paid 
on  a  note  In  favor  of  James  Bryson  against 
John  li.  Bryson,  as  executor  of  Wm.  Bryson, 
deceased — malting  in  all  the  sum  of  $15,000 
as  aforesaid  paid  and  to  be  paid  by  the  said 
George  N.  Biggs  in  manner  and  form  as  afore- 
said. And  it  is  farther  understood  and 
agreed  by  and  between  the  parties  interested 
that  the  said  Elizabeth  Bryson  is  to  live  with 
said  George  N.  Biggs  on  the  farm  herein- 
after conveyed  so  long  as  she  may  live  and 
to  have  her  supitort  out  of  same."  Mrs. 
Elizabeth  Bryson  did  live  with  George  N. 
Biggs  on  that  farm  for  about  eight  years, 
■wbtsa  he  sold  and  conveyed  it,  and  left  it 
She  went  with  him  to  the  farm  In  West  Vir- 
ginia which  he  took  In  exchange,  in  the  deed 
to  which  there  Is  this  clause  concerning  her : 
"It  is  understood  and  agreed  between  Mrs. 
Elizabeth  Bryson  and  Q.  N.  Biggs  that  she 
is  to  have  a  lien  upon  the  above-described 
land  for  the  sum  of  $1,930.40.  It  is  further 
agreed  that  the  said  Elizabeth  Biyson  is  to 
have  a  home  with  O.  N.  Biggs  so  long  as  she 
may  live,  with  a  lien  upon  said  land  for  her 
support."  This  deed  was  made  in  1881.  Geo. 
N.  Biggs  lived  on  the  last-named  land  until 
1890,  when  he  sold  and  conveyed  it  for  $15,- 
000,  paid  to  him;  Mrs.  Elizabeth  Bryson 
Joining  in  the  deed,  but  getting  no  part  of 
the  purchase  money  so  far  as  the  record 
shows.  Nor  is  it  claimed  that  she  did.  There- 
after Geo.  N.  Biggs  removed  to  Huntington, 


W.  Va.,  where  be  has  since  resided.  Mrs. 
Elizabeth  Bryson  lived  with  Geo.  N.  Biggs 
only  part  of  the  time  after  he  removed  to 
West  Virginia.  For  a  considerable  part  of 
the  period  from  1883  to  1894  she  stayed  with 
her  son  J.  L.  Bryson,  in  Greenup  county,  Ky. ; 
and  during  parts  of  the  time  up  until  her 
death  in  June,  1897,  she  lived  with  her  son- 
in-law  W.  S.  Wlthrow  in  the  same  neighbor- 
hood in  Greenup  county. 

This  suit  Involves  the  following  questions: 
(1)  The  settlement  of  Mrs.  Elizabeth  Bry- 
son's claim  against  Geo.  N.  Biggs  on  the  $!,• 
930.40  note.  (2)  The  nature  of  her  claim 
against  Geo.  N.  Biggs  for  support  from  the 
date  of  the  deed  of  1873  till  her  death  in 
1897,  and  its  settlement.  (3)  The  claims  of 
J.  L.  Bryson  and  W.  8.  Wlthrow  against 
Elizabeth  Bryson's  estate  for  her  care  and 
support  for  the  years  when  Gea  N.  Biggs 
did  not  support  her.  The  statute  of  limita- 
tions is  pleaded  as  to  the  claim  against  Biggs 
under  the  second  proposition,  as  well  as  to 
the  claims  of  Bryson  and  Wlthrow  against 
Mrs.  Bryson's  estate.  (4)  A  fourth  proposi- 
tion Is  as  to  the  division  of  a  small  tract  of 
land,  about  80  acres,  owned  by  Mrs.  Eliza- 
beth Bryson,  and  which  descended  to  her 
children.  The  case  seems  to  have  been  pre- 
pared with  more  Industry  than  care;  but, 
stripped  of  redundancy,  the  issues  remain  as 
above  outlined. 

1.  As  to  the  first  issue,  appellee  Biggs  c(m- 
tends  that  shortly  after  Mrs.  Bryson's  death, 
and  before  the  appointment  of  her  adminis- 
trator (which  did  not  occur  for  several 
months),  he  fully  settled  the  claim  arising 
on  the  $1,030.40  note  with  Mrs.  Bryson's  heirs 
at  law  and  paid  them  in  fulL  The  note  was 
dated  August  9,  1873,  was  due  one  day  after 
date,  and  was  "secured  by  a  lien  on  the  home 
farm,  at  10  per  cent  interest"  Credits  In- 
dorsed on  the  note  show  that  10  per  cent  in- 
terest was  paid  for  three  years.  Thereafter 
the  indorsements  show  that  Interest  was  paid 
at  6  per  cent  On  the  note  there  is  also  this 
undated  Indorsement :  "Interest  on  the  al>ove 
note  is  to  be  charged  at  the  rate  of  6  per 
cent  from  date.  Difference  between  the  6% 
and  10%  is  to  be  treated  as  a  credit  upon  this 
note  from  date  of  payment  Elizabeth  Bry- 
son (B.  N.  B.)"  While  the  indorsement  of 
the  alteration  In  the  contract  is  not  dated, 
the  other  indorsements  of  credits  for  Interest 
paid  show  it  to  have  been  made  in  1876.  It 
controlled  the  future  rate  of  Interest,  as  the 
parties  had  the  right  to  stipulate  for  that 
rate;  but  as  to  the  interest  which  had  ac- 
crued and  l>een  paid  there  was  not  considera- 
tion in  the  writing  to  uphold  the  agreement 
to  apply  any  part  of  it  to  the  redaction  of 
the  principal.  At  that  time  10  per  cent  in- 
terest was  a  legal  conventional  rate.  It  was 
lawfully  dne  and  collectible.  When  paid, 
there  was  no  obligation  on  the  part  of  the 
payee  to  refund  any  part  of  it,  as  there 
would  have  been  had  It  embraced  usury. 
The  agreement  to  apply  the  difference  be- 
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tween  0  per  cent  and  10  per  cent  on  tbe 
principal  was,  therefore,  without  considera- 
tion. It  was  an  executory  agreement  Un- 
til it  came  to  be  enforced,  tlie  payee  of  tbe 
note,  and  after  ber  death  (the  note  not  hav- 
ing been  paid  in  the  meantime)  ber  personal 
representative,  bad  the  right  to  repudiate  it 
as  tbey  have  done  by  this  action.  The  settle- 
ment between  appellee  Biggs  and  the  real 
representatives  of  Mrs.  Bryson  cannot  aSect 
tbe  right  of  tbe  personal  representative  to 
collect  tbe  sum  dne  bia  intestate,  although, 
as  to  such  part  of  it  as  may  be  going  upon 
final  settlement  of  tbe  estate  and  its  distri- 
bution to  tbe  heirs,  a  court  of  chancery,  hav- 
ing all  the  parties  before  it  need  not  go  to 
the  trouble  of  collecting  from  some  of  them 
money  which  will  have  to  be  Immediately  re- 
turned to  them.  But  tbe  settlement  may  be 
ignored  until  tbe  figures  for  final  distribution 
are  made  up,  when  the  judgment  on  this  is- 
sue against  appellee  Biggs  may  be  credited 
tbe  net  amount  which  is  then  found  to  be  due 
each  distributee  on  this  account  The  correct 
basis  of  calculating  this  debt  from  the  last 
payment  of  Interest  in  1896  is  to  take  the 
principal  sum  of  $1,930.40,  aq  of  August  9, 
1896,  credited  then  by  a  claim  of  $112.11 
owing  by  Mrs.  Bryson's  estate  to  appellee 
Biggs  for  tbe  following  items:  A  sum  paid 
by  him  for  her  to  one  of  her  sons  (|50,  and 
f  12  interest)  and  tbe  taxes  for  the  year  1897, 
$17.16,  and  balance  on  tombstone,  $32.95.  If 
on  final  judgment  tbe  distribution  awarded 
shows  any  sum  going  to  the  heirs,  api)ellee 
Biggs  may  be  adjudged  a  set-off  on  tbe  judg- 
ment above  directed  to  that  extent 

2.  The  reservation  in  tbe  deed  from  the 
Brysons  to  Biggs,  above  quoted,  is,  in  our 
opinion,  part  of  tbe  expressed  consideration 
for  tbe  conveyance  of  the  250  acres  of  land 
to  appellee  Biggs.  Mrs.  Elizabeth  Bryson's 
life  estate  was  then  producing  an  income  of 
$750  to  $800  a  year.  While  it  is  true  that 
It  was  subject  to  the  debts  of  tbe  testator, 
yet  he  had  left  other  lands  also  subject  and 
it  does  not  anywhere  appear  in  this  record 
that  the  sale  of  this  land  was  necessary  to 
pay  his  debts.  She  was  therefore  conveying 
a  valuable  present  interest  for  which,  un- 
less the  clause  quoted  from  tbe  consideration 
stated  in  tbe  deed  was -in  fact  tbe  real  con- 
sideration for  her  conveyance,  she  would 
have  got  nothing.  Tbe  expressed  considera- 
tion Is  not  defeated  by  the  grantee's  testi- 
mony that  he  regarded  it  as  a  gratuity  only ; 
nor  by  that  of  one  of  her  sons,  testifying 
for  the  grantee,  that  be  did  not  hear  the  mat- 
ter discussed  that  his  mother  was  to  receive 
anything.  Appellee  was  not  a  competent  wit- 
ness against  the  decedent's  estate,  and  the 
other  testimony  proves  nothing  on  that  point 
nor  does  appellee's  for  that  matter.  Con- 
struing the  quoted  clause,  it  meant  to  secure 
to  the  life  tenant,  Mrs.  Bryson,  a  support  by 
tbe  grantee,  Biggs.  She  bad  the  election  of 
living  with  him  on  tbe  farm,  as  part  of  her 


support;  but  she  was  not  bound  to  do  so. 
That  was  a  matter  for  her  decision.  If  she 
did  not  choose  to  reside  with  him,  for  what- 
ever cause,  she  was  nevertheless  entitled  to 
ber  reasonable  support,  to  be  provided  and 
paid  for  by  appellee.  Such  is  the  clear  im- 
port of  the  writing ;  the  provision  regarding 
her  living  on  the  farm  with  appellee  being 
for  her  benefit  giving  her  the  election  of 
l>elng  supported  even  for  the  whole  of  ber 
life  at  that  place.  The  deed  to  the  West 
Virginia  property  (known  in  the  record  as 
the  "Luddlngton  property")  rather  confirms 
this  construction  of  the  clause  than  evidences 
a  waiver  of  her  right  It  secured  to  the  life 
tenant  a  support  and,  although  she  might 
not  thereafter  live  upon  the  old  home  farm  of 
her  husband,  yet  a  lien  was  given  ber  on  the 
West  Virginia  farm  to  secure  her  support. 
Her  support  by  appellee  was  tbe  central  idea, 
as  affecting  her  connection  with  these  con- 
veyances. It  was  abundantly  sustained  by 
valuable  consideration,  and  there  appears  no 
reason  for  not  enforcing  it  The  value  of  her 
support  is  disputed.  But  from  all  the  evi- 
dence we  think  it  was  reasonably  worth  $15 
a  month  for  the  time  she  did  not  live  with 
appellee,  which  was  about  12  years,  and  that 
for  the  last  year,  during  which  she  was  af- 
fiicted  with  paralysis  and  the  infirmities  of 
her  advanced  age  (she  was  then  86  years 
old),  she  ought  to  have  had  $50  per  month. 
This  recovery  should  be  In  the  name  of  the 
administrator,  and  la  part  of  the  general  es- 
tate of  the  decedent. 

3.  The  plea  of  limitation  is  interposed  to 
this  item.  The  question  presented  is:  Does 
tbe  5-year  statute,  or  the  15-year  statute,  ap- 
ply? The  5-year  statute  (section  2515,  Ky. 
St  1903)  reads:  "An  action  upon  a  contract 
not  in  writing,  signed  by  the  party,  shall  be 
commenced  within  five  years  next  after  the 
cause  of  action  accrued."  This  section  was 
construed  by  this  court  In  Botkin  v.  Middies- 
borough  T.  &  L.  Co.,  66  S.  W.  747,  28  Ky. 
Law  Rep.  1964.  It  was  there  held  that  a 
vendee  of  land,  by  the  acceptance  of  tbe 
deed  reciting  the  unpaid  consideration  and 
reserving  a  lien  to  secure  it,  acknowledged 
an  indebtedness,  upon  which  the  law  implied 
his  promise  to  pay  it  but  that  it  was  not  a 
promise  in  writing  signed  by  him  unless  he 
bad  executed  a  note  or  some  other  written 
evidence  of  his  promise  to  pay.  It  was  held 
that  tbe  5-year  statute,  and  not  the  15-year 
statute,  applied.  Elliott  v.  Saufley,  89  Ky. 
62,  11  8.  W.  200,  and  McClure  v.  Blgstaff,  37 
S.  W.  294,  38  S.  W.  481, 18  Ky.  Law  Rep.  602, 
were  reviewed  and  distinguished.  Nor  is 
tbe  case  of  Hemingway  v.  Long,  66  S.  W. 
278,  23  Ky.  Law  Rep.  1757,  in  conflict  We 
are  of  opinion  that  the  5-year  statute  applies 
to  this  case.  Each  year's  support  was  a  sep- 
arate cause  of  action.  At  least  Mrs.  Bryson 
bad  the  right  to  sue  at  tbe  end  of  each  year 
to  recover  for  the  default  of  that  year. 
When  suit  was  not  brought  for  more  than 
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6  years  from  the  end  of  any  annual  period, 
the  statute  Is  an  efFective  bar  to  its  malu- 
tainance.  The  period  when  there  was  no  ad- 
ministrator of  Mrs.  Byson's  estate  should  be 
deducted,  and  the  statute  applied  to  so  much 
of  the  claim  as  falls  without  the  5-year  pe- 
riod next  preceding  the  institution  of  the 
suit  by  the  administrator. 

4.  It  is  not  necessary  to  discuss  the  claim 
of  J.  L.  Bryson  for  boarding  and  caring  for 
his  mother.  The  statute  of  limitation  plead- 
ed to  bis  claim  i's  a  bar  in  any  event,  ail 
of  his  claims  having  accrued  before  1805. 
This  suit  was  not  filed  till  June  13,  1000. 
Adding  the  six  months  allowed  by  statute 
when  no  suit  could  have  been  filed  upon  the 
claim,  and  during  which  the  statute  of  lim- 
itations was  suspended,  bis  claim  is  never- 
theless barred. 

As  to  the  claim  of  Wlthrow,  the  status  of 
the  case  Is  different  The  decedent,  Mrs. 
^  Elizabeth  Bryson,  desired  to  change  her  place 
of  residence.  She  applied  to  her  son-in-law 
Wlthrow  to  keep  her.  She  told  blm  that  she 
was  able  to  pay  her  way;  that  she  did  not 
expect  to  be  kept  as  a  pauper ;  that  she  had 
means  of  support.  She  asked  that  an  ac- 
count of  the  time  be  kept  by  some  member 
of  the  family.  Upon  these  representations 
Wlthrow  agreed  to  keep  her,  and  did  so  for 
a  number  of  years.  Was  this  a  contract 
within  section  2178^  Ky.  St.  1903.  known  as 
the  "Hospitality  Act,"  which  reads:  "Any 
person  other  than  the  keeper  of  a  tavern  or 
house  of  private  entertainment,  who  shall  en- 
tertain in  his  house  another,  or  furnish  him 
with  diet  or  storage  for  his  goods,  not  mak- 
ing an  agreement  for  compensation  therefor, 
shall  not  recover  anything  against  the  per- 
son BO  entertained  or  furnished  with  diet  or 
storage,  or  against  his  estate,  but  the  person 
so  furnishing  another  shall  be  considered  as 
doing  the  same  of  courtesy."  We  think  It 
was.  The  statute  does  not  require  any  par- 
ticular form  of  contract.  It  is  enough  if  the 
parties  each  contemplate  that  the  lodger  is 
to  pay  for  his  entertainment.  The  law  then 
implies  an  agreement,  a  contract,  to  pay  a 
reasonable  compensation,  if  none  other  Is 
settled  upon.  The  statute  relieves  the  Impli- 
cation of  a  promise  that  would  otherwise 
arise  from  the  mere  fact  of  one  party's  fur- 
nishing the  entertainment  of  the  otber ;  buc 
after  there  has  been  an  understanding  t>e- 
tween  them  by  which  the  agreement  to  pay 
is  either  expressly  made  by  the  lodger,  or  it 
is  a  necessary  implication  from  his  express 
contract  for  entertainment,  then  the  statute 
does  not  apply. 

The  value  of  the  entertainment  and  atten- 
tion to  Mrs.  Bryson  by  Wlthrow  is  sharply 
disputed.  But  from  all  the  evidence  we  think 
it  was  reasonably  $12  a  month  until  after 
she  was  stricken  with  paralysis  In  the  last 
year  of  her  life  and  became  practically  help- 
less, from  which  time  it  ought  to  be  $40  a 


month.  Each  year's  account,  for  the  pur- 
poses of  applying  the  statute  of  limitations, 
which  Is  pleaded,  should  be  deemed  a  8ei> 
arate  right  of  action.  Allowing  six  months 
for  the  time  when  the  statute  was  suspended 
by  law,  the  statute  is  a  bar  to  so  much  of 
the  claim  as  fails  without  five  years  and  six 
months  next  before  the  institution  of  the 
suit  by  the  administrator  to  settle  the  es- 
tate. 

Appellee  contends  that  the  statute  should 
apply  up  to  the  time  when  the  claimant  filed 
a  properly  verified  claim  In  the  action;  but 
we  think  that,  when  an  administrator  brings 
an  action  to  settle  bis  decedent's  estate,  all 
creditors  have  a  right  to  treat  it  as  their  ac- 
tion. They  may,  indeed,  be  enjoined  from 
instituting  or  resorting  to  any  other.  If 
they  do  file  a  properly  verified  claim  In  such 
action,  it  should  be  treated,  so  far  as  apply- 
ing limitation  to  it,  as  if  filed  when  the  ac- 
tion by  the  personal  representative  was  be- 
gun. 

6.  There  was  an  agreen)eut  out  of  court 
among  Mrs.  Bryson's  heirs  to  partition  the 
3.3-acre  tract  of  land  which  she  owned  in  her 
own  right  and-  died  seised  of.  Three  men 
were  selected  to  make  the  division.  They 
were  sworn,  and,  after  viewing  the  property, 
divided  It  among  the  five  heirs,  having  re- 
gard to  Its  quality  and  quantity.  The  agree- 
ment was  not  completed  by  conveyance. 
There  is  some  question  in  this  case  us  to  the 
validity  of  the  partition.  No  reason  Is  nd 
vanc-ed  why  It  is  not  fair  and  Just.  The 
chancellor  ought  to  now  carry  it  Into  effect 
by  re<iulring  the  parties  to  complete  the  con- 
veyances. If  its  sale  is  not  necessary  to  pay 
the  Indebtedness  of  the  decedent,  as  does  not 
seem  probable.  If  the  parties  fall  to  convey, 
let  the  master  commissioner  convey  for  tbeui. 

6.  A  final  point  is  made  by  appellee  Gea 
N.  Biggs  that  this  appeal  Is  not  properly 
prosecuted  by  appellant  Wlthrow,  because  he 
did  not  make  the  administrator  of  Elizabeth 
Bryson  an  apjieliee.  Apj)eals  were  granted 
by  the  court  below  to  both  Wlthrow  and  the 
administrator.  They  have  both  prosecuted 
the  appeals  upon  the  same  record.  All  nec- 
essary parties  are  here  in  court  The  court 
will  arrange  them  in  the  proper  way  on  its 
docket  on  motion  to  "that  effect  by  any  one 
who  may  appear  entitled  to  complain.  But 
it  does  not  concern  Biggs  on  which  side  of 
the  docket  the  parties  may  apiiear  who  are 
litigating  a  matter  that  confessedly  does  not 
concern  him. 

The  Judgment  is  reversed  on  the  appeal 
of  the  administrator  of  Elizabeth  Bryson 
against  G.  N.  Biggs  and  on  the  appeal  of 
W.  S.  ^Vlthrow  against  Elizabeth  Bryson's 
administrator;  but  it  is  affirmed  on  the  ap- 
peal of  J.  L.  Bryson  against  Elizabeth  Bry- 
son's administrator,  to  the  extent  tliat  the 
Judgment  Is  reversed,  and  the  case  la  re- 
manded for  Judgment  in  conformity  to  tbe 
views  herein  expressed. 
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BLACK  V.  McCARI/EY'S  BX'R. 
(Court  of  Appeals  of  Kentucky.    Oct.  29,  1907.) 

1.  A.PPEAI,  —  Review  —  Habulesb  Ebbob  — 
Pleadiro. 

The  rejection  of  an  amended  answer  was 
not  prejudicial,  where  defendant  under  the  Orig- 
inal answer  had  the  right  to  prove  all  the  facts 
set  up  in  the  amended  answer. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {§  4106-4109.] 

2.  Httsband  and  Wife— Sep  abate  Estate  op 
Wife— LiABiLiTT  as  Subett— Evidence. 

Ky.  St.  1903,  ;  2127,  provides  that  no  part 
of  a  married  woman's  estate  shall  be  subjected 
to  the  payment  or  satisfaction  of  any  liability 
on  a  contract  made  after  marriage  to  answer 
for  the  debt,  default,  or  misdoing  of  another,  in- 
cluding her  husband,  unless  such  estate  shall 
have  been  set  apart  for  that  purpose  by  deed, 
mortgage,  or  other  conveyance.  Held,  that 
where  a  note  signed  by  defendants,  husband  and 
wife,  did  not  disclose  which  of  the  parties  was 
principal  or  surety,  it  was  competent  for  the 
wife  to  show  by  parol  or  other  evidence  that 
she  was  only  a  inrety. 

5.  Same. 

There  being  no  evidence  to  establish  that 
the  wife  received  the  proceeds  of  the  note,  and 
there  being  evidence  that  the  proceeds  were  paid 
solely  to  the  husbnnd.  a  prima  facie  case  was 
made  out  in  her  behalf. 
4.  Principal  and  Surety — Married  Women. 

Whether  a  married  woman  is  surety  on  a 
note  or  other  instrument  is  to  be  determined  by 
the  evidence,  and  controlled  by  the  principles 
applicable  to  principals  and  sureties  generally. 

6.  Witnesses— Transactions  with  Deceas- 
ed Persons. 

Civ.  Code  Prac.  8  006,  provides  that  a  par- 
ty cannot  testify  for  himself  concerning  any 
verbal  statement  of,  or  any  transaction  with,  or 
any  act  done  or  omitted  to  be  done  by,  one 
who  is  dead  when  the  testimony  is  offered. 
Held,  that  where,  in  an  action  by  the  executor 
of  the  payee  of  a  note  sijined  by  a  husband 
and  wife,  the  wife  alleged  that  she  was  merely 
surety  on  the  note,  it  was  not  competent  for 
her  to  testify  that  she  did  not  sign  the  note,  nor 
receive  the  proceeds  thereof,  or  as  to  what  dis- 
position was  made  of  the  money. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  §§  663-682.J 

Appeal  from  Circuit  Court,  Hopkins  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  William  McCnrley's  executor 
against  Mary  N.  Black.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

Vance  &  LoeUett,  for  appellant.  P.  B.  Mil- 
ler and  Ruby  Laffoon,  for  appellee. 

CARROLL,  J.  Appellee  Instituted  suit  on 
the  following  note:  "March  30,  1898.  One 
year  after  date  we,  or  either  of  us,  promise 
to  pay  to  the  order  of  William  McCarley 
two  thousand  dollars,  with  Interest  at  six 
per  cent ;  value  received.  Thomas  N.  Black. 
Mary  N.  Bla(*.  I.  BIddle  Black."  The  de- 
fendant, Mary  N.  Black,  who  is  the  wife  of 
Thomas  N.  Black,  filed  an  answer,  In  which 
she  averred  that  she  was  only  a  surety  In  the 
note,  that  at  the  time  of  the  execution  of  the 
note  she  was  the  wife  of  Thomas  N.  Black, 
and  that  the  money  obtained  on  the  note  was 
paid  to  and  used  by  him  in  bis  business,  and 
no  part  thereof  was  received  by  or  for  her 


use  or  benefit.  A  reply  controverting  this 
pleading  completed  the  issues.  An  amended 
answer  tendered  by  Mary  N.  Black  was  re- 
jected by  the  court,  and  of  this  she  com- 
plains ;  but  the  action  of  the  court  In  reject- 
ing this  amendment  was  not  prejudicial,  as 
undCT  her  original  answer  she  had  the  right 
to  prove  all  the  facts  set  up  In  the  amended 
answer.  Upon  a  trial  of  the  case  before  a 
jury,  judgment  was  rendered  against  Mrs. 
Black  for  the  full  amount  of  the  note ;  and, 
her  motion  for  a  new  trial  being  overruletl, 
she  prosecutes  this  appeal. 

No  evidence  was  offered  by  appellee ;  the 
only  witnesses  who  testified  In  the  case  be- 
ing Mrs.  Black  and  Paul  Moore.  Objection 
was  made  to  Mrs.  Black  testifying  at  all,  but 
this  was  overruled,  and  she  was  permitted, 
over  the  objection  of  appellee,  to  testify  that 
she  did  not  receive  any  part  of  the  money 
for  which  the  note  was  executed;  that  the 
proceeds  went  to  pay  her  husband's  busi- 
ness debts.  She  also  testified  that  she  did 
not  know  William  McCarley,  who  lived  in 
Hopkins  county,  while  she  resided  in  Hen- 
derson, Ky. ;  that  neither  McCarley  nor  any 
representative  of  his  was  present  when  she 
signed  the  note  in  the  presence  of  her  hus- 
band at  her  home  in  Henderson.  Paul  Moore 
identified  a  check  dated  March  29,  1898, 
drawn  by  the  St.  Bernard  Coal  Company  on 
the  Ohio  Valley  Banking  &  Trust  Company, 
of  Plenderson,  payable  to  the  order  of  Wil- 
liam McCarley,  and  Indorsed,  "Pay  to  the  or- 
der of  T.  N.  Black,"  followed  by  the  Indorse- 
ment. "Thomas  N.  Black."  Appellant's  mo- 
tion to  instruct  the  jury  to  find  for  her  be- 
ing overruled,  the  court  gave  the  following 
Instruction:  "The  court  Instructs  the  jury 
to  find  their  verdict  against  the  defendant, 
Mrs.  Mary  N.  Black,  for  the  amount  of  the 
note  sued  on,  subject  to  the  credits  Indorsed 
thereon,  unless  the  jury  should  believe  from 
the  evidence  that  the  defendant,  Mrs.  Black, 
was  not  In  fact  a  principal  In  said  note,  but 
was  only  a  surety  therein,  in  which  event 
they  will  find  for  the  defendant,  Mrs.  Black." 
To  the  giving  of  tbls  instruction  the  defend- 
ant objected,  and  thereupon  offered  the  fol- 
lowing, which  was  refused:  "Although  the 
name  of  Mary  N.  Black  appears  as  joint 
principal  In  said  note,  yet  If  the  jury  believe 
from  the  evidence  that  at  the  time  of  tiie  ex- 
ecution of  the  note  sued  on  she  was  the  wife 
of  the  defendant  Thomas  N.  Black,  and  that 
the  money  for  which  the  note  was  executed 
was  borrowed  by  tbe  said  Black,  and  used  by 
him  In  his  Individual  business,  and  no  part 
thereof  received  by  the  said  Mary  N.  Black, 
or  used  for  her  benefit,  or  by  her  Individual- 
ly, or  received  by  her,  then  In  that  event  she 
is  the  surety  of  her  husband,  Thomas  N. 
Black,  and  the  jury  will  so  find." 

Section  2127  of  the  Kentucky  Statutes  of 
1903  provides  In  part  that  "no  part  of  a  mar- 
ried woman's  estate  shall  be  subjected  to  the 
payment  or  satisfaction  of  any  liability  upon 
a  contract  made  after  marriage  to  answer  for 
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the  debt,  default  or  mtsdolng  of  another.  In- 
cluding her  husband,  unless  such  estate  shall 
have  been  set  apart  for  that  purpose  by  deed 
or  mortgage  or  other  conveyance."  Under  this 
statute,  If  Mrs.  Black  was  sure^  for  her 
husband  In  the  note  sued  on,  she  Is  not  liable 
upon  It.  The  note  upon  Its  face  does  not  dis- 
close which  one  of  the  parties  is  principal  or 
surety,  and  it  was  competent  for  her  to  show 
by  parol  or  other  evidence  that  she  was  only 
a  surety.  Skinner  v.  Lynn,  61  S.  W.  167,  21 
Ky.  Law  Rep.  185.  The  check  payable  to 
Thomas  N.  Black,  for  the  amount  of  the  note, 
and  which  was  read  on  the  trial,  was  slight 
evidence  that  be  was  the  principal.  So  far 
as  the  appearance  of  the  note  was  concerned, 
Mrs.  Black  was,  of  course,  jointly  and  sev- 
erally bound  with  the  other  obligors ;  but  the 
presumption,  if  any,  raised  by  this  fact  that 
she  was  a  principal  was  overcome  by  the  evi- 
dence that  the  proceeds  of  the  note  were  paid 
to  him,  Indicating  that  he  was  the  beneficiary 
and  the  others  merely  his  sureties.  The  on- 
contradicted  testimony  showed  that  she  was 
his  wife  at  the  time  of  its  execution,  and,  as 
there  was  no  fact  or  drctmistance  conducing 
to  establish  that  she  received  the  proceeds  or 
any  part  thereof,  a  prima  facie  case  was 
made  oat  .in  her  behalf,  and  she  was  entitled 
to  the  peremptory  Instruction  requested. 

In  all  the  cases  that  have  arisen  under  this 
statute  the  court  has  endeavored  to  give  it 
such  a  construction  as  would  fairly  carry  into 
effect  the  legislative  intention  in  its  enact- 
ment, which  was  that  the  estates  of  married 
women  should  not  be  charged  with  the  pay- 
ment of  obitgations  created  by  their  becoming 
surety  for  other  persons,  unless  set  apart  for 
that  purpose  by  deed,  mortgage,  or  other  con- 
veyance. Whether  or  not  a  married  woman 
Is  surety  Is  to  be  determined  by  the  evidence, 
and  controlled  by  the  principles  applicable 
to  principals  and  sureties  generally.  Crum- 
baugh  V.  Posteil,  49  S.  W.  334,  20  Ky.  Law 
Rep.  1366;  Posteil  v.  Crumbaugh,  66  S. 
W.  830,  23  Ky.  Law  Rep.  2193;  Deposit 
Bank  of  Carlisle  v.  Stitt,  62  S.  W.  050,  21  Ky. 
Law  Rep.  671;  Milbum  v.  Jackson,  62  S.  W. 
949,  21  Ky.  t«w  Rep.  700;  Hall  v.  Hall, 
82  S.  W.  269,  26  Ky.  Law  Rep.  553.  An  at- 
tempt is  made  to  bring  this  case  within  the 
rule  announced  in  Tompkins  v.  Trlplett,  62 
S.  W.  1021,  23  Ky.  Law  Rep.  305,  upon  the 
assumption  that,  as  no  one  was  present  when 
Mrs.  Black  signed  the  note  except  her  hus- 
band, she  delivered  it  to  him  as  her  agent, 
authorizing  him  thereby  to  receive  the  pro- 
ceeds, and,  there  being  nothing  In  the  ap- 
pearance of  the  note  to  Indicate  that  she  was 
not  a  principal,  she  is  bound  by  what  her 
husband  did-  In  the  Trlplett  Case,  Tomp- 
kins refused  to  lend  the  money  to  Trlplett, 
who  applied  for  the  loan,  and  told  him  that 
he  would  lend  it  to  his  wife.  Thereupon 
Trlplett  procured  his  wife's  signature  to  a 
note,  her  name  being  signed  first,  and  deliver- 
ed it  to  Tompkins,  and  received  the  money ; 


and  the  conrt  held  the  wife  liable.  In  tbe 
case  at  bar,  the  name  of  Thomas  N.  Black 
appears  first  on  the  note.  There  is  no  evi- 
dence whatever  tending  to  show  that  bl> 
wife  signed  the  note  as  principal,  or  author^ 
ized  him  to  receive  the  proceeds  realized 
from  It,  or  that  she  received  any  part  of  tbe 
proceeds,  or  that  she  ever  occupied  any  at- 
titude other  than  tliat  of  a  surety  in  tbe 
note. 

It  was  not  competent  for  Mrs.  Black  to  tes- 
tify that  she  did  not  sign  the  note,  or  tliat 
she  did  not  receive  the  $2,000,  or  any  part 
of  it,  for  which  the  note  was  executed,  or  to 
say  what  disposition  was  made  of  the  money. 
Under  Civ.  C!ode  Prac.  8  606,  a  party  cannot 
testify  for  himself  "concerning  any  verbal 
statement  of  or  any  transaction  with  or  any 
act  done  or  (miltted  to  be  done"  by  one  who 
is  dead  when  the  testimony  Is  offered  to  be 
given.  This  Inhibition,  Intended  to  place  the 
living  and  the  representatives  of  the  dead  on 
an  equality  as  near  as  may  be,  cannot  be 
evaded  by  evidence  that  will  indirectly  ac- 
complish the  purpose  Intended  to  be  prohibit- 
ed by  the  statute.  When  Mrs.  Bla<A  was 
permitted  to  say  that  she  did  not  receive  any 
part  of  the  proceeds  of  the  note,  it  was  in 
effect  testifying  that  the  decedent  did  not 
pay  money  to  her,  and  hence  related  to  a 
transaction  with  or  an  act  done  or  omitted  to 
be  done  by  him ;  and  so  as  to  her  statement 
with  reference  to  the  disposition  made  of  the 
proceeds  which  was  telling  in  another  way 
that  she  did  not  receive  them.  Jones  t. 
Jones,  43  S.  W.  412,  10  Ky.  Law  Rep.  1616; 
Northrlp  V.  Williams,  100  S.  W.  1192,  80  Ky. 
Law  Rep.  1279;  Harpendlng's  Ex'rs  r.  Dan- 
iel, 80  Ky.  440. 

The  Instruction  offered  by  appellant  and  re- 
fused by  the  court  should  have  been  givoi 
in  lieu  of  the  one  that  was  given,  as  It  pre- 
sented the  defense  made  by  Mrs.  Blac^  and 
upon  which  she  relied  to  defeat  a  recovery. 
Upon  a  retrial  of  the  case,  the  converse  of 
this  instruction  should  be  given  for  appellee^ 
if  requested. 

The  Judgment  is  reversed,  with  directions 
for  a  new  trial  not  inconsistent  with  this 
opinion. 


CINCINNATI,   N.   O.   A   T.  P.   RT.   CO.  t. 
.    CHAMP. 

(Court  of  Appeals  of  Kentucky.    Oct.  20,  1007.) 

1.  RUI.B0ADB  —  AOCIDBRTS     AT     OBOSSniOB  — 
CONTBIBUTOBT  NEOUOBNOX. 

Where  a  railroad  company  established  an 
electric  bell  at  a  crossing  near  a  town  and  about 
200  yards  from  a  sharp  curve  in  a  deep  cat,  but 
the  bell  wonld  ring  when  can  or  trains  were 
standing  on  the  tracks  near  the  depot  or  yards 
as  well  as  when  trains  were  approaching,  and  as 
a  oonseqnence  was  ringing  most  of  the  time, 
the  ringing  of  the  bell  wonld  be  a  circumstance 
to  be  considered  by  the  Jury,  in  connection  with 
other  evidence,  but  It  wonld  not  in  itself  ren- 
der the  attempt  to  cross  the  track  at  snch  a  time 
oontributory  ne^igenoe. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  TUg. 
vol  41.  Railroads,  {I  1071-1073.] 
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2.  Saur— Statitcobt  Beoulatiorb— Cbossino 

SlORAXS. 

The  statutory  duty  to  ring  the  engine  bell 
or  blow  the  whUtle  at  a  crosaing  is  imperative, 
and  failure  to  comply  with  it  is  negligence  on 
the  part  of  the  railway  company,  even  though 
it  may  have  adopted  other  means  of  warning, 
leas  effective  than  gates  or  flagmen. 

[Ed.  Note.— For  casea  in  point,  see  Cent  Dig. 
vol.  41,  BaUroada,  |  g7&] 

$.   SAI(»— ACOIDBNTB   AT   GrOSSIROB— DUTT   OF 

Person  Crossing. 

One  is  not  required  to  stop,  look,  and  listen 
before  going  over  a  railway  crossing,  but  only 
to  observe  such  degree  of  care  aa  the  situation 
and  surroundincB  of  the  crossing  may  reason- 
ably demand;  but  if  he  knows,  or  by  the  exer- 
cise of  ordinaiT  care  and  prudence  could  know, 
of  the  approach  of  a  train,  it  is  his  duty  to  al- 
low it  to  pass  before  crossing,  and  failure  to  ex- 
ercise sucn  a  measure  of  care  will  relieve  the 
company  of  liability  for  injuries  sustained. 

[ESd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  41,  Railroads,  {(  1022,  1043.1 

4.  Baite— Qttestions  roR  Jitbt. 

In  an  action  for  personal  injuries  snstained 
at  a  railway  crossing,  whether  the  safety  of 
the  public  required  that  exceptional  means,  other 
than  the  statutory  signals,  should  be  provided 
to  avoid  injury  to  persons  using  the  highway, 
Meld,  nnder  the  evidence,  a  question  for  the  jury. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  BaUroads,  |§  1162-1159.] 

&  Sake— Dirrr  to  Provide  Watohhar. 

Where  a  railway  crossing  is  unusually  dan- 
gerous, the  company  must  employ  such  means  as 
are  reasonably  necessary,  considering  its  char- 
acter, to  warn  travelers  of  the  approach  of 
trains:  and  this  duty  may  require  the  presence 
of  a  flagman,  even  if  the  railroad  commission 
has  not  required  one. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  41,  Bailroads,  U  072-980.] 

6.  Sauk— Questions  yob  Jury. 

What  degree  of  care  is  required  of  a  rail- 
way company  to  protect  travelers  at  crossings 
depends  upon  the  facts  of  each  case  and  is  a 
question  for  the  jury. 

[Ed.  Note.— For  cases  in  iraint,  see  Cent.  I^. 
vol.  41,  Railroads,  §|  1152-1159.] 

7.  8A3IX— Ratb  of  Spied. 

At  exceptionally  dangerous  crossings,  if  the 
railroad  company  does  not  choose  to  have  a  flag^ 
man  or  other  safety  device,  and  the  statutory 
signals  are  not  sufficient,  the  speed  of  the  train 
must  be  so  regulated  as  not  to  unnecessarily  im- 
pair the  safety  of  persons  using  the  highway. 

[EM.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  H  lOOft-1012.] 

8.  Saue— Mtttual  Duties  at  CsoesiNas. 

The  obligations  of  a  railroad  company  and 
a  traveler  at  a  crossing  to  avoid  injury  and 
accident  are  reciprocal,  and  must  be  commen- 
surate with  the  danger.  Under  the  same  condi- 
tions and  circumstances,  the  law  requires  each 
party  to  exercise  the  same  degree  of  care  and 
prudence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  (  956.] 

0.  Same— Instbuctions. 

In  an  action  against  a  railway  company 
(or  injuries  sustained  at  a  crossing,  where  there 
was  evidence  that  the  crossing  was  more  than 
ordinarily  dangerous,  an  instruction  that  if  the 
jury  believed  that,  because  of  the  proximity  of 
the  crossing  to  a  city  and  the  amount  of  travel 
thereon  and  the  obstruction  of  the  view  of  the 
railroad,  it  was  unusually  or  exceptionally  dan- 
gerous, and  further  believed  it  was  necessary  to 
make  travel  over  the  same  reasonably  safe  to 
have  H  flagman  there  or  to  reduce  the  speed  of 
its  trains,  or  to  ose  some  other  reasonably  suf- 
ficient   means   to   give   timely   and   reasonably 


sufficient  warning  of  the  approach  of  trains, 
the  company  was  negligent  if  it  failed  to  adopt 
such  precautions,  fairly  presents  the  law  of  the 
case,  though  it  would  perhaps  tie  more  in  har- 
mon^  with  the  current  of  authority  not  to  point 
out  in  the  instruction  the  particular  means  to 
be  employed  by  the  company  in  exercising  the 
degree  of  care  required,  but  rather  to  inform 
them  that  if,  on  account  of  the  dangerous  char- 
acter of  the  crossing  and  the  amount  of  travel 
thereon,  tlie  statutory  signals  did  not  afford  rea- 
sonably snflicient  warning,  then  such  other  means 
as  the  evidence  showed  might  be  and  were  usual- 
ly employed  by  railroads  at  dangerons  crossings 
should  be  used,  as  in  the  exercise  of  a  reasonable 
judgment  might  be  considered  necessary. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads.  H  1193-1215.] 

10.  Sake  — Rioht  of  Action  — Horse  Bun- 
HiNo  into  Engine. 

In  an  action  against  a  railway  company 
for  personal  injuries  sustained  at  a  crossing,  if 
the  mjuries  were  caused  by  the  fact  that  plain- 
tiff's horse  became  frightened  and  ran  into  the 
train,  the  company  is  not  liable. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  i8  068-071.] 

11.  Same  — DuTT    of    Bailwat    Cokfaht  — 
Safeguabds. 

The  care  required  of  a  company  to  provide 
safeguards  at  a  crossing  must  be  commensurate 
with  the  danger,  and  where  it  has  created  an  ex- 
traordinary danger  it  is  required  to  exercise 
extraordinary  care;  bnt  it  is  not  required  by 
the  law  that  the  means  adopted  should  prove 
effective. 

[Ed.  Note.— For  cases  in  point  see  Cent  IMg. 
vol.  41,  Bailroads,  H  072-080.] 

12.  ApPKAir—BBViEW—VKBDiOTs— Amount    of 
Bbcovkbt. 

The  Court  of  Appeals  has  not  and  could 
not  lay  down  any  fixed  rule  as  to  the  amount  of 
damages  in  personal  injury  actions,  and  it  can 
interfere  only  when  a  verdict  is  glaringly  ex- 
cessive and  appean  at  flnt  blush  to  have  re- 
sulted from  passion  or  prejudice ;  bnt  the  power 
to  interfere  should  be  exercised  sparingly  and 
only  in  extreme  cases. 

SE>].  Note.— For  cases  in  point,  see  Cent  Dig. 
.  8,  Appeal  and  Error,  0  3944-3047.] 

13.  DAMAGES— Personal  Injuries  —  Bzoess- 
IVE  Damages. 

The  plaintiff  in  an  action  for  personal  in- 
juries was  a  country  school  teacher  22  yean 
of  age.  She  was  confined  to  her  bed  alx>nt  five 
weeks,  being  able  to  move  only  one  hand.  Her 
collar  bone  was  broken,  her  elbow  and  wrist 
sprained,  a  rib  broken,  her  knee  severely  in- 
jured, and  the  bones  in  one  foot  broken.  The 
attending  physician  testified  that  the  injury  to 
her  foot  was  permanent,  and  that  she  would 
always  limp  and  be  limited  in  her  ability  to 
walk,  though  she  might  not  always  require  a 
crutch,  and  possibly  not  a  cane,  but  he  thought 
the  knee  would  be  all  right  in  time.  Held,  that 
a  verdict  for  $8,500  would  not  be  distnrbed  as 
excessive. 

[Eid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16.  Damages,  H  372-306.] 

Appeal  from  Gircait  Court,  Scott  County. 

"Not  to  be  officially  reported." 

Action  by  Beba  Champ  against  the  Cln- 
clnnatl.  New  Orleans  &  Texas  Pacific  Bail- 
way  Company.  From  a  judgmmt  fi>r  plain- 
tiff, defendant  appeals.    Affirmed. 

Victor  F.  Bradley  &  Son,  Oalvin  &  Cal- 
vin, and  John  Galvln,  for  appellant  Bobert 
Harding,  J.  F.  Askew,  Bmmett  Puryear,  and 
Greene  &  Van  Winkle,  for  appellee. 
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CARROLIv,  J.  The  appellee  resides  In 
the  city  of  Georgetown  and  at  the  time  she 
received  the  Injuries  complained  of  was 
teaching  school  In  the  country,  and  went 
from  her  home  each  morning,  returning  In 
the  afternoon.  In  going  to  and  from  the 
school,  she  traveled  the  Lemon's  Mill  turn- 
pike, that  crossed  the  tracks  of  the  ai)pel- 
lant  railroad  a  few  feet  south  of  the  corpo- 
rate limits  of  the  city.  The  crossing  Is 
about  1800  feet  from  the  depot,  and  some 
of  the  side  tracks  connected  with  the  yard 
of  the  company  that  lay  between  the  crossing 
and  the  depot  extended  south  of  the  cross- 
ing. The  travel  over  this  turnpike  was  very 
heavy;  so  much  so,  some  of  the  witnesses 
testified,  that  there  was  always  a  vehicle 
in  sight  About  200  feet  south  of  the  cross- 
ing the  railroad  track  enters  a  deep  cut,  at 
a  point  where  there  is  a  sharp  curve  in  the 
track;  the  result  being  that  a  train  coming 
from  the  south  cannot  well  be  seen  by  a 
traveler  approaching  the  crossing  until  be 
arrives  within  a  few  feet  of  the  track,  and 
not  then  until  it  has  emerged  from  the  cut. 
Uecognlzing  the  dangerous  locality  of  this 
crossing,  the  company  placed  there  an  elec- 
tric crossing  bell.  Intended  to  be  rung  au- 
tomatically by  approaching  trains,  for  the 
pnrpose  of  warning  travelers  that  a  train 
was  coming;  but  this  crossing  bell  was  so 
adjusted  or  arranged  that  a  car  or  train 
standing  on  the  track  would  cause  It  to 
ring  the  same  as  a  moving  one.  In  conse- 
quence of  this,  and  the  proximity  of  the  de- 
pot and  yards,  which  were  within  the  cir- 
cuit that  caused  the  bell  to  ring,  and  the 
number  of  trains  and  cars  usually  standing 
therein.  It  was  ringing  almost  continuously; 
and  persons  who  traveled  this  pike  fre- 
•luently,  knowing  this  fact,  gave  little  heed 
to  the  ringing  of  this  bell,  as  It  was  as 
often  made  to  ring  by  trains  or  cars  stand- 
ing In  the  yards  as  by  moving  trains.  In 
close  proximity  to  the  crossing  the  railroad 
company  had  also  n  signal  post  with  a  gi-eeii 
flag  attached  thereto  In  the  daytime,  to  warn 
onplneers  of  tlse  location  of  the  yards  and 
caution  tlieiu  to  run  their  trains  at  a  slow 
rate  of  speed  and  have  them  under  control. 
Appellee,  about  4  o'clock  In  the  afternoon  of 
February  5,  190G,  was  on  her  way  home  from 
school,  riding  alone  in  a  buggy,  and  driving 
a  gentle  family  horse.  As  she  approached 
the  track  she  heard  the  bell  ringing;  but, 
knowing  that  it  frequently  rung  when  there 
was  no  train  approaching,  she  drove  within 
a  few  feet  of  the  track,  and  after  looking  in 
each  direction,  without  seeing  or  hearing  a 
train,  proceeded  to  cross,  when  her  horse  was 
struck  by  a  north-bound  passenger  train  run- 
ning 40  miles  an  hour.  In  the  collision  the 
bufrgy  was  smashed  into  pieces,  the  horse 
killed,  and  appellee  severely  and  permanently 
injured.  In  this  action  to  recover  damages 
Rhe  obtained  judgment  for  $8,500,  to  reverse 
which  this  appeal  is  prosecuted. 

It  Is  contended  that  the  verdict  Is  contrary 


to  the  evidence,  that  the  plaintiff  was  guilty 
of  contributory  negligence,  that  the  instruc- 
tions were  erroneous,  and  the  damages  ex- 
cessive. There  Is  no  conflict  In  the  evidence 
respecting  the  speed  of  the  train.  Whether 
the  bell  was  rung  or  whistle  sounded,  in 
compliance  with  the  statute.  Is  the  subject 
of  much  contradictory  evidence;  and  there 
Is  also  serious  dispute  as  to  whether  the 
horse  was  struck  by  the  front  of  the  en- 
gine, or  ran  into  the  side  of  It.  There  wa» 
testimony  for  appellant  to  the  effect  that 
the  horse  as  It  approached  the  track  became 
frightened  and  ran  Into  the  engine,  being 
first  struck  by  the  side  of  It;  and  In  sup- 
port of  this  theory  attention  Is  called  to  the 
fact  that  the  air  drum  on  the  engine.  Im- 
mediately under  the  seat  of  the  engineer, 
was  knocked  off,  and  there  was  no  Indication, 
by  marks  or  otherwise,  on  the  front  of  the 
engine,  that  the  horse  had  been  struck  by 
It,  and  also  to  statements  made  by  appel- 
lee, after  she  had  been  carried  to  the  rail- 
road depot,  and  a  few  minutes  after  the  ac- 
cident, when  it  is  said  she  stated  that  the 
horse  became  frightened,  unmanageable,  and 
ran  into  the  train.  On  the  other  hand,  ap- 
pellee's statement  Is  that  the  horse  at  the 
time  of  the  collision  was  going  in  a  slow 
trot,  and  was  hit  by  the  engine  as  he  cross- 
ed the  track;  and  her  evidence  Is  circum- 
stnntlally  supported  by  the  fact  that  the 
horse  was  thrown  about  70  feet  from  the 
crossing,  the  buggy  30  or  40  feet,  and  ap- 
peilpe  some  25  feet.  The  statements  pur- 
porting to  have  been  made  by  her,  consid- 
ering her  condition,  which  will  be  more  par- 
ticularly described  hereafter,  and  the  circum- 
stances under  which  they  were  made,  are  not 
entitled  to  much  weight 

It  Is  argued  that  the  admitted  fact  that 
appellee,  as  she  approached  the  crossing, 
heard  the  bell  ringing,  was  suflScIent  and 
reasojiabie  notice  to  her  that  a  train  was 
npproaching,  and  that  in  attempting  to  cross 
the  track  in  the  face  of  this  warning  she  was 
guilty  of  such  contributory  negligence  as 
should  prevent  a  recovery.  It  Is  practically 
ooncedod  that  this  bell  frequently  rang,  and 
for  a  considerable  length  of  time,  when  no 
train  was  approaching  the  crossing.  This 
being  true,  the  ringing  of  the  bell  was  not 
notice  that  a  moving  train  was  near  the 
crossing.  The  conditions  under  which  this 
bell  rang  were  known  to  appellee,  who  also 
knew  that  no  regnlar  train  was  due  at  that 
time:  and  she  did  not  stop  In  obedience  to 
its  ringing,  but,  as  she  came  near  the  track, 
looked  in  both  dlrcetion.s,  and  did  not  see  or 
hear  any  train.  Although  the  bell  was  rini;- 
ing,  her  attempt  to  cross  the  track  under  the 
circumstances  was  not  such  contributory  neg- 
ligence as  would  authorize  either  the  Jury  or 
the  court  to  disregard  her  claim  for  dam- 
ages or  refuse  to  allow  a  judgment  In  her 
behalf  to  stand.  The  ringing  of  the  bell 
was  a  circumstance  to  be  considered  by  the 
Jury  In  connection  with  other  evidence  tend- 
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Ing  to  show  that  the  company  bad  provided 
a  sufficient  warning  of  approaching  trains 
and  that  appellee  was  not  exercising  ordi- 
nary care  for  her  own  safety,  and  that  her 
negligence  contributed,  if  It  did  not  bring 
about,  the  Injury  she  complains  of;  but  this 
is  the  only  effect  the  ringing  of  the  l)ell 
can  have.  It  must  be  remembered  that  there 
Is  no  law  requiring  the  erection  of  these 
bells,  and  the  company  In  setting  tbem  up 
cannot  excuse  itself  for  the  failure  to  give 
the  signals  required  by  the  statute,  or  from 
taking  such  other  precautions  as  the  condi- 
tions may  demand.  We  have  no  doubt  that  a 
bell  properly  equipped  at  a  crossing  Is  a  use- 
ful contrivance  when  sufficiently  maintained, 
and  serves  to  warn  passengers  of  the  approach 
of  trains;  but,  as  the  statute  requires  that 
the  engine  bell  shall  be  rung  or  whistle 
sounded  at  country  crossings  as  notice  to 
travelers  on  the  highway,  this  statutory  duty 
is  imperative  in  cases  like  this,  and  the 
failure  to  comply  with  it  is  negligence  on 
the  part  of  the  company,  notwithstanding 
it  may  have  adopted  other  means  and  meth- 
ods of  warning  less  effective  than  gates  or 
flagmen. 

Appellee  was  not  required,  under  the  rule 
prevailing  in  this  state,  to  stop,  look,  and 
listen,  but  only  to  observe  ordinary  care 
to  note  the  approach  of  a  train ;  and  accord- 
ing to  her  statement  she  did  exercise  this 
degree  of  care,  and  even  more  than  the  law 
required,  by  coming  to  the  track  at  a  slow 
gait  and  looking  up  and  down  it  before 
attempting  to  cross.  That  the  crossing,  In 
view  of  the  heavy  travel  on  the  road  and 
the  natural  obstructions  that  prevent  persons 
from  seeing  approaching  trains,  was  ex- 
ceptionally dangerous,  there  can  be  little 
doubt  And  although  it  may  be  conceded, 
notwithstanding  the  cautionary  signal  erect- 
ed by  the  company  to  warn  engineers  that 
they  were  entering  the  yards,  that  trains 
might  run  at  a  high  rate  of  speed,  It  was 
a  question  for  the  Jury  to  say  whether  or 
not,  under  all  the  circumstances  proven  In 
the  case,  the  safety  of  tbe  traveling  public 
did  not  require  that  exceptional  means  and 
other  than  tbe  statutory  signals  should  be 
taken  to  avoid  injury'  to  persons  using  the 
highway.  At  many  crossings,  ringing  the  bell 
and  sounding  the  whistle  in  compliance  with 
the  statute  Is  mot  sufficient;  and  when  a 
crossing  is  unusually  dangerous  tbe  com- 
pany must  employ  such  means  as,  considering 
its  character,  are  reasonably  necessary  to 
warn  travelers  of  the  approach  of  trains. 
This  duty  may  require  the  presence  of  a 
flagman ;  and,  when  a  flagman  is  necessary, 
tbe  company  cannot  excuse  itself  for  the 
failure  to  provide  one  upon  the  ground  that 
the  Railroad  Commission  had  not  required 
this  precaution.  0.  &  O.  Ry.  Co.  v.  Gunter. 
108  Ky.  302,  5C  S.  W.  527;  L,.,  11.  &;  Hi. 
L.  Ry.  Co.  V.  Lyon,  68  8.  W.  434,  22  Ky.  Law 
Ucp.    544. 

In  the  numerous  cases  Involving  crossing 


accidents  that  have  come  before  this  court, 
the  central  Idea  in  all  of  them  is  that  the 
company  must  use  such  care  and  precautious 
for  the  safety  of  travelers  as  the  character 
of  tbe  crossing  makes  reasonably  necessary 
for  their  safety  and  protection.  What  tbis 
degree  of  care  Is  must  depend  upon  the  facts 
of  each  case,  and  Is  a  question  for  tbe  Jury. 
At  one  crossing  ringing  the  bell  and  sound- 
ing tbe  whistle  might  be  amply  sufficient;  at 
another,  It  would  be  wholly  Inadequate,  and 
a  flagman  or  other  aafety  device  be  neces- 
sary. This  does  not  necessarily  mean  that 
the  speed  of  trains  must  be  slackened,  as  no 
rate  of  speed  at  ordinary  crossings  Is  usual- 
ly negligence;  but  at  exceptionally  danger- 
ous crossings,  if  the  company  does  not  choose 
to  have  a  flagman  or  other  safety  device, 
and  the  -statutory  signals  are  not  sufficient, 
the  speed  of  the  train  must  be  so  regulated 
as  not  to  unnecessarily  Imperil  the  safety 
of  persons  using  the  highway.  The  duty  of 
obsev'tiug  such  degree  of  care  as  the  situa- 
tion and  surroundings  of  the  crossing  ma; 
reasonably  demand  to  prevent  accidents  is 
not  alone  Imposed  on  the  company,  but  ap- 
plies as  well  to  the  traveler,  who  must  use 
such  care  as  might  usually  be  expected  of  an 
ordinarily  prudent  person  to  learn  of  the  ap- 
proach of  the  train  and  keep  out  of  its  way. 
In  short,  the  obligations  to  avoid  injury  and 
accident  are  reciprocal,  and  must  be  com- 
mensurate with  the  danger.  Thompson  on 
Negligence,  SS  1535,  1553. 

Keeping  In  mind  these  general  rules,  that 
have  been  frequently  applied  by  this  court, 
as  In  L.  &  N.  R.  Co.  v.  Cummins,  111  Ky. 
333,  63  S.  W.  594,  Southern  Ry.  Co.  v.  Bar- 
bour, 51  8.  W.  159,  21  Ky.  Law  Rep.  226,  C. 
&  O.  Ry.  Co.  V.  Gunter,  108  Ky.  362,  56  8. 
W.  527,  and  L.,  C.  &  L.  Ry.  Co.  v.  Goetz,  79 
Ky.  443,  42  Am.  Rep.  227,  the  real  question 
in  this  case  is  whether  or  not  the  Instructions 
Imposed  upon  the  company  a  higher  degree 
of  care  than  was  necessary  at  this  crossing,. 
and  failed  to  exact  from  appellee  a  cor- 
responding measure  for  her  own  safety.  The 
Jury  were  told  in  substance  that  If  they  be- 
lieved from  the  evidence  that,  because  of  the 
proximity  of  the  crossing  to  the  city  of 
Georgetown,  and  the  amount  of  travel  there- 
on, and  the  obstruction  of  the  view  of  the 
railroad,  It  was  unusually  or  exceptlonallj- 
dangerous,  and  further  believed  It  was  nec- 
essary, to  make  travel  over  the  same  rea- 
sonably safe,  to  have  a  flagman  there,  or 
to  reduce  the  speed  of  its  train,  or  to  use 
some  other  reasonably  sufficient  means  to 
give  timely  and  reassnably  suUicient  warn- 
ing of  the  approach  of  trains,  it  was  guilty 
of  negligence  If  It  failed  to  adopt  these  pre- 
cautions. They  were  also  Instructed  that  it 
was  the  duty  of  appellee.  In  api)roachIng  the 
crossing,  to  exercise  ordinary  care  and  pru- 
dence to  ascertain  whether  or  not  a  train 
was  approaching,  and  If  she  knew,  or  by  the 
exercise  of  ordinary  care  and  prudence  could 
have  known,  of  the  ai)proach  of  a  train,  tc 
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Btop  and  allow  It  to  pass  before  attempting 
to  cross,  and  If  she  failed  to  exercise  this 
measure  of  care  they  should  find  for  the 
company.  They  were  further  told  that  un- 
der the  same  conditions  and  clrcumstancea 
the  law  requires  that  each  party  shall  ex- 
ercise the  same  degree  of  care  and  prudence, 
and  also  that.  If  her  Injuries  were  caused  by 
the  fact  that  her  horse  became  frightened 
and  ran  into  the  train,  the  company  was  not 
liable. 

We  think  these  Instructions  fairly  present- 
ed the  law  of  the  case.  The  crossing  being 
exceptionally  dangerous.  It  was  the  manifest 
duty  of  the  company,  aa  repeatedly  held  by 
this  court,  to  use  such  means  as  were  reason- 
ably sufficient  to  afford  reasonable  protec- 
tion to  travelers.  It  would  be  perhaps  more 
in  harmony  with  the  current  of  authority 
not  to  point  out  In  an  Instruction  the  par- 
ticular means  to  be  employed  by  the  company 
In  exercising  the  degree  of  care  required  at 
country  crossings,  but  rather  to  Inform  them 
that  If,  on  account  of  the  dangerous  char- 
acter of  the  crossing  and  the  amount  of 
travel  thereon,  the  statutory  signals  did 
not  afford  reasonably  sufficient  warning,  then 
such  other  means  as  the  evidence  showed 
might  be  and  were  usually  employed  by  rail- 
roads at  dangerous  crossings  should  be  used, 
as  in  the  exercise  of  a  reasonable  Judgment 
might  be  considered  necessary.  Lk  &  N.  R. 
Co.  V.  Lucas,  89  S.  W.  969,  30  Ey.  Law  Rep. 
359.  Ab  said  In  O.  &  O.  Ry.  Co.  v.  Gunter, 
supra:  "The  company  was  required  only  to 
use  such  means  to  give  warning  of  the  ap- 
proach of  trains  as,  considering  the  char- 
acter of  the  crossing,  were  reasonably  suffi- 
cient to  warn  travelers  of  the  approach  of 
trains,  and  the  Jury  are  the  Judges  of  the 
reasonable  sufficiency  of  the  means  actually 
employed.  Whether  the  means  employed 
were  reasonably  sufficient  under  the  circum- 
stances of  this  case,  and  considering  the 
nature  of  the  crossing  and  the  physical  con- 
formation of  the  country  surrounding  It — 
that  is,  whether  they  were  such  as  an  ordi- 
narily prudent  person  operating  a  railroad 
would  have  adopted  under  like  circumstan- 
ces— was  a  question  for  the  Jury  to  decide 
under  proper  instructions.  It  Is  not  required 
by  the  law  that  the  means  adopted  should 
prove  effective.  The  care  required  of  the 
company  must  be  commensurate  with  the 
danger.  Where  It  has  created  an  extraordi- 
nary danger,  it  is  required  to  exercise  ex- 
traordinary care.    Wliat  Is  dne  In  the  par- 


ticular case  must  depend  on  the  existing  state 
of  circumBtances  at  the  time  of  Injury,  and 
Is  a  question  for  the  Jury  to  decide" — al- 
though in  Newport  News  &  Mississippi  Valley 
R.  Co.  T.  Stuart's  Adm'r,  99  Ky.  498,  36 
S.  W.  62S,  In  which  the  facts  were  very  sim- 
ilar to  those  in  the  case  at  bar,  an  Instmo 
tlon  requiring  the  company  to  keep  a  flag- 
man. If  reasonably  necessary  to  avoid  In- 
jury to  travelers,  was  approved. 

It  is  further  Insisted  that  the  damages 
awarded  were  excessive.  The  sum  allowed 
is  large,  but,  considering  the  nature  and  ex- 
tent of  the  Injuries  received  and  the  age  and 
sex  of  appellee,  we  are  not  prepared  to  say 
that  it  Is  so  excessive  as  to  authorize  us  to 
Interfere  with  the  finding  of  the  Jury.  This 
court  has  not  attempted  to,  and  could  not, 
lay  down  any  fixed  rule  upon  tills  subject 
As  said  In  L.  &  N.  B.  Co.  ▼.  Mitcbell,  87  Ky. 
827,  8  S.  W.  706:  "We  are  not  acting  as  a 
Jury,  and  It  is  only  when  glaringly  excessive 
and  appearing  at  first  blush  to  have  resulted 
from  passion  or  prejudice  that  we  can  in- 
terfere. The  power  should  be  sparingly  ex- 
ercised, and  only  in  extreme  cases.  This  is 
the  policy  of  the  law,  reasonably  and  neces- 
sarily so."  Appellee  was  confined  to  her  bed 
about  five  weeks,  without  being  able  to  move 
only  one  hand.  Her  collar  bone  was'  broken, 
her  elbow  and  wrist  sprained,  a  rib  broken, 
her  knee  severely  Injured,  end  the  bones  in 
one  foot  broken.  The  attending  physician 
testified  that  the  injury  to  her  foot  was  per- 
manent, and  that  she  would  always  limp, 
and  be  limited  In  her  ability  to  walk,  al- 
though she  might  not  always  require  a 
crutch,  and  possibly  not  a  cane,  but  that 
he  thought  in  time  the  knee  would  be  all 
right  Aside  from  the  excruciating  mental 
and  physical  suffering  endured  by  appellee, 
it  Is  an  irreparable  misfortune  for  a  young 
lady,  22  years  of  age,  to  be  so  injured  aa 
that  she  must  be  a  cripple  and  limp  through 
life.  "Money  Is  an  Inadequate  recompense 
for  Injury,  pain,  and  suffering;  bat  the  law 
cannot  offer  any  other  redress,  and,  as  there 
Is  no  criterion  of  damages  by  which  to  meas- 
ure In  dollars  and  cents  the  amount  of  re- 
covery, it  has  wisely  been  left  to  the  Judg- 
ment and  discretion  of  a  properly  Instructed 
Jury,  and  their  finding,  when  It  appears  to 
be  supported  by  evidence,  and  is  not  grossly 
excessive,  will  not  be  disturbed."  Stagg  v. 
Brlghtwell,  92  S.  W.  8,  28  Ky.  Iaw  Rep. 
1220. 

Finding  no  preijadicial  error  la  the  record, 
the  Judgment  Is  affirmed. 
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MT.   STBXRLING   OIL  &  GAS  (X).  T.  RAT- 

LIFF,    Sheriff. 
<Oourt  of  Appeals  of  Kentucky.    Oct.  30,  1907.) 

1.  Taxation— LiABiuTY  of  Pbopebtt— Stat- 
utory PBOVISIONB— INTKBKST  IN  Oil.  PBIVI- 
IfKGGS 

Under  Ky.  St.  1903,  i  4039,  providing  that 
it  shall  be  the  duty  of  all  persons  owninx  any 
Interest  in  coal  oil  privileres  In  the  state,  if 
they  should  reside  out  of  the  state,  to  list  the 
property  for  taxation  in  the  county  where  sit- 
uated, where  the  owner  of  an  oil  leasehold  as- 
signed it  to  another  and  reserved  as  a  part  of 
the  consideration  therefor  a  fraction  of  the  oil 
to  be  produced  therefrom,  the  interest  reserved 
was  property  subject  to  taxation  in  the  county 
wherein  the  oil  wells  were  situated  within  the 
intent  of  the  Legislature,  even  thougli  the  owner 
was  a  nonresident. 

2.  Same— AssESSMUNT— NoTiCK. 

Ky.  St.  1903,  I  4122,  providing  that  the 
sheriff  shall-  notify  all  taxpayers  whose  lists 
have  been  increased  or  assessed  by  the  board  of 
supervisors  of  tax,  is  mandatory ;  and,  where 
nn  original  assessment  of  omitted  property  is 
made  by  the  board  without  notice,  it  is  void, 
notwithstanding  section  4128,  declaring  that 
mere  informalities  or  irregularities  on  the  part 
of  the  board  shall  not  invalidate  an  assessment. 
[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
to).  46,  Taxation,  |  604.] 

S.  Same  —  Reuedies  op  Taxpayeb  —  Injtjno- 
noN. 

Where  a  tax  is  imposed  by  the  board  of 
supervisors  of  tax  without  notice  to  the  taxpay- 
er, as  required  by  Ky.  St.  1903,  t  4122,  the  col- 
lection of  the  tax  may  be  enjoined,  notwith- 
standing section  4128,  providing  ttiat  a  taxjMyer 
aggrieved  by  the  action  of  the  Doard  may  apply 
to  the  county  judge  for  redress. 

SBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  45,  Taxation,  {  1233.] 

Appeal  from  Circuit  Oourt,  Batb  County. 

"To  be  officially  reported." 

Action  by  the  Mt  Sterling  OH  &  Gas  Com- 
pany against  C.  S.  Ratliff,  sheriff  of  Bath 
county,  to  enjoin  tbe  collection  of  certain 
taxes.  From  a  Judgment  for  defendant,  plain- 
tiff appeals.  Reversed  and  remanded,  with 
directions. 

Robt.  H.  Winn,  for  appellant  3.  J.  Nes- 
bltt,  for  appellee. 

SETTLE,  J.  Appellant,  an  Indiana  cor- 
poration, owned  prior  to  September  1,  1905, 
certain  oil  leaseholds  In  Bath  and  other  coun- 
ties of  Kentucky,  which  it  on  that  date  sold 
and  assigned  to  Ooffey  and  Oaley,  Pennsyl- 
vania oil  men,  for  a  certain  consideration 
based  upon  a  test  of  production,  and  then 
paid,  and  an  additional,  consideration  ex- 
pres.sed  in  tbe  following  clause  of  the  written 
contract  between  the  parties,  viz.:  "The  sec- 
ond parties  covenant  to  render  and  deliver  to 
the  first  party,  in  Its  crude  state,  delivered  In 
tanks  or  pipe  lines  in  the  vicinity  of  the  wells 
an  equal  one-slxteentb  of  all  tbe  oil  produced 
and  saved  after  this  date  from  any  of  said 
leaseholds  tbis  day  assigned,  after  deducting 
the  royalty  to  be  rendered  to  the  lessor.  Tbe 
faid  second  parties  shall,  until  the  first  par- 
ty elects  to  take  and  dispose  of  its  oil,  sell 
tbe  oil  of  tbe  first  party  with  tbeir  oil  and 
account  for  and  pay  to  tbe  said  first  party 
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quarterly  for  tbe  oil  so  sold  in  tbe  crude  state 
at  tbe  wells  during  tbe  preceding  three 
months;  tbe  minimum  price  to  be  not  less 
than  twenty  cents  per  barrel."  The  New 
Domain  Oil  A  Gas  Company  subsequently  be- 
came assignee  of  tbe  rights  of  Guffey  and 
Galey  under  tbe  contract  In  question.  In 
January,  1906,  the  board  of  supervisors  of 
Bath  county  assessed  for  taxation  as  of  Sep- 
tember 1,  1905,  In  tbe  name  of  appellant  as 
owner,  its  interest  In  tbe  Batb  county  oil 
leaseholds  reserved  In  tbe  assignment  to  Guf- 
fey  and  Galey,  styling  It  upon  tbe  assessor's 
book,  "Present  value  of  annuities  and  royal- 
ties," and  fixed  tbe  value  thereof  at  $20,000, 
tbe  tax  upon  which  went  Into  tbe  bands  of 
appellee  as  sheriff  of  Batb  county  for  collec- 
tion. Tbe  payment  of  this  tax  was  demand- 
ed by  tbe  sheriff  of  appellant,  who  refused  to 
pay  It,  and  Immediately  thereafter  it  brought 
this  action  In  the  Bath  circuit  court  against 
that  officer  to  enjoin  Its  collection.  Tbe  pe- 
tition rests  appellant's  claim  to  tbe  relief  ask- 
ed on  two  grounds:  (1)  That  a  right  to  re- 
ceive one-sixteenth  of  the  oil  produced  from  a 
well,  tbe  owner  of  the  right  having  parted 
with  bis  leasehold  and  not  being  engaged  In 
tbe  production  of  tbe  oil.  Is  an  intangible 
personal  asset,  the  situs  whereof  for  taxation 
follows  tbe  domicile  of  the  owner;  (2)  that 
tbe  assessment  by  tbe  board  of  supervisors, 
having  been  made  wltboat  notice  to  appel- 
lant, Is  void. 

The  first  contention  Is  manifestly  unsound. 
Whether  tbe  right  reserved  to  appellant  by  the 
lease  contract  to  one-sixteenth  of  the  oil  pro- 
duced by  Its  assignee  be  called  personal  prop- 
erty, a  chattel  real,  Incorporeal  hereditament, 
or  privilege,  It  is  property  and  as  such  sub- 
ject to  taxation,  imder  section  4039,  Ky.  St 
1903,  which  provides:  "That  it  shall  be  tbe 
duty  of  all  persons  owning  any  real  or  per- 
sonal property,  mineral  rights  or  standing 
(branded)  trees  of  any  kind  whatever  on  tbe 
lands  of  another,  or  any  coal  oil  or  gas  privi- 
leges by  leases  or  otherwise,  or  any  Interest 
therein,  In  this  state,  other  than  tbe  county  in 
which  tbe  said  owners  reside,  or  If  tbey 
should  reside  out  of  the  state,  to  list  tbe  prop- 
erty for  taxation,  personally  or  by  an  au- 
thorized agent  in  tbe  county  where  situated, 
at  the  same  time  and  In  the  same  maimer 
as  Is  now  required  by  law  of  resident  owners, 
or  to  file  a  descriptive  list  of  the  same  be- 
tween tbe  15tb  day  of  September,  and  the 
15th  day  of  October  In  each  year,  wltb  the 
county  court  clerk  of  tbe  county  where  said 
property  is  located,  fixing  a  fair  cash  value  of 
the  same,  and  giving  the  nearest  resident 
thereto,  and  the  number  of  tbe  magisterial 
district  in  which  same  is  located.  Whoever 
shall  wilfully  fall  or  refuse  to  comply  with 
the  provisions  of  this  act  shall  be  fined  not 
exceeding  $50.00  to  be  recovered  by  an  Indict- 
ment in  the  county  In  which  the  same  Is  sit- 
uated; provided,  that  no  fine  shall  be  assess- 
ed when  the  property  is  assessed  and  taxes 
paid  by  tbe  owner  or  bis  agent    That  all  ac- 


Digitized  by 


Google 


094 


104  SOUTHWESTERN  REPOETEB. 


CKy 


tlons  and  prosecutions  now  pending,  in  whicli 
Judgment  of  conviction  has  not  been  render- 
ed, shall  proceed  under  the  provisions  of  this 
act."  By  the  use  of  the  words  "any  coal  oil  or 
gas  privileges  by  lease  or  otherwise,  or  any 
Interest  therein,"  the  Legislature  Intended  to 
malce  just  such  an  interest  or  privilege  as  ap- 
pellant owns  in  the  oil  produced,  or  a  right 
to  a  part  of  what  may  be  produced  by  its 
assigns,  property,  and  to  tax  it  as  such  in 
the  county  where  it  is  situated,  the  privilege 
exercised,  or  the  beueflt  received,  though  the 
owner  be  a  nonresident  of  the  county  or  of 
the  state.  Ck)ramouwealth,  by,  etc.,  v.  R.  G. 
Dun  &  Co.,  102  S.  W.  859,  31  Ky.  Law  Rep. 
561. 

Appellant's  second  contention  pn':-:ents'  a 
more  serious  obstacle  to  the  right  of  the  sher- 
iff to  proceed  with  the  collection  of  the  tax 
assessed  against  it  It  is  admitted  that  no 
notice  of  the  assessment  was  given  appellant, 
but  insisted  for  appellees  that  none  was  re- 
quired because  the  assessment  was  an  origi- 
nal one.  In  other  words,  appellee  contends 
that  the  statutory  requirement  as  to  the 
giving  of  notice  to  the  owner  of  the  prop- 
erty sought  to  be  taxed  has  no  application 
to  an  original  assessment  made  by  the  board 
of  supervisors,  but  does  apply  to  an  increase 
made  by  it  in  the  valuation  of  property  pre- 
viously assessed.  The  language  of  the  stat- 
ute does  not  sustain  appellee's  view  of  the 
law.  While  the  board  of  supervisors  seem 
to  be  empowered  to  assess  all  property  that 
may  have  escaped  the  notice  of  the  assessor, 
even  though  the  name  of  the  owner  be  undis- 
covered. It  is  without  authority  either  to  as- 
sess or  Increase  an  assessment  of  property 
without  notice  to  the  taxpayer,  for  we  find 
that  section  4122  of  the  statute,  which  defines 
the  powers  of  the  board,  provides:  "The 
sheriff  shall  notify  all  such  taxpayers  whose 
lists  have  been  Increased  or  assessed  by  the 
board,  and  also  notify  them  of  the  time  to 
which  the  board  adjourned.  Notice  to  non- 
residents or  infants  shall  be  to  their  attor- 
ney or  agent  or  guardian;  if  none  In  the  coun- 
ty, by  posting  In  some  conspicuous  place  on 
the  premises.  The  sheriff  shall  be  allowed 
a  reasonable  compensation  for  hie  services  to 
be  paid  out  of  the  county  levy."  The  suc- 
ceeding section,  4123,  provides  for  the  re- 
assembling by  the  board  to  hear  the  com- 
plaints of  persons  whose  property  it  may 
have  assessed  or  increased,  and  indicates  the 
manner  In  which  such  complaints  shall  be 
disposed  of.  We  fall  to  see  that  section  4122, 
In  its  requirement  as  to  the  notice  to  be  giv- 
en the  taxpayer,  maizes  any  distinction  be- 
tween an  original  assessment  and  an  In- 
crease of  assessment.  In  either  case,  the 
purpose  of  the  notice  is  to  give  the  taxpayer 
an  opportunity  to  appear  before  the  board 
and  be  heard  upon  the  proposed  assessment 


or  increase.  If  entitled,  therefore,  to  notice 
and  a  hearing  on  the  question  of  whether  an 
increase  shall  be  made  in  the  value  of  the 
property  listed  by  him,  he  is  equally  entitled 
to  a  hearing  on  the  question  of  whether  prop- 
erty which  he  has  failed  to  list  shall  be  as- 
sessed at  all.  But  we  regard  this  question  as 
having  practically  been  settled  by  this  court 
in  the  case  of  Negley  v.  Henderson  Bridge 
Company,  107  Ky.  414,  54  S.  W.  171.  The 
question  presented  in  that  case  was  whether 
an  increase  in  the  valuation  of  the  bridge 
company's  pr<^)erty,  which  had  previously 
been  assessed,  could  be  made  by  the  board  of 
supervisors  without  notice  to  the  company. 
The  opinion  after  commenting  upon  the  pro- 
visions of  section  4122  of  the  statute,  supra, 
says :  "Under  the  provisions  of  the  statute, 
neither  the  assessor  or  board  of  •  supervisors 
can  Increase  the  valuation  placed  by  the  tax- 
payer upon  the  property  listed  by  him  with- 
out notice  to  the  taxpayer  of  such  Increase. 
The  purpose  of  these  provisions  is  to  give 
the  taxpayer  an  opportunity  to  appear  be- 
fore the  board  and  be  heard  upon  the  pro- 
posed increase.  •  •  •  The  increase  In  the 
valuation  by  the  assessor  of  the  property  list- 
ed by  the  plaintiff,  without  the  notice  to  it 
required  by  the  statute,  and  the  failure  on 
his  part  to  report  the  change  made  by  him 
in  plaintiff's  list  to  the  board  of  supervisors, 
are  fatal  to  the  validity  of  such  assessment, 
and  the  chancellor  properly  enjoined  the  col- 
lection of  the  taxes."  It  is  true  that  sec- 
tion 4128  declares  that  mere  Informality  or 
Irregularity  on  the  part  of  the  board  of  su- 
pervisors shall  not  Invalidate  an  assessment, 
and  that  a  taxpayer  aggrieved  by  the  action 
of  the  board  may  apply  to  the  county  judge 
for  redress ;  but  the  act  of  the  board  here 
complained  of  was  not  a  mere  informality  or 
irregularity — It  was  an  omission  of  duty  fatal 
to  the  attempted  assessment.  The  require- 
ment of  the  statute  as  to  the  giving  of  the 
notice  to  the  taxpayer  Is  mandatory,  and.  In 
the  absence  of  the  notice,  the  act  of  the  board 
in  assessing  appellant's  property  was  and  is 
void;  hence,  appellant  was  not  required  to 
apj-ieai  to  the  county  judge  for  relief,  but 
had  the  right  to  enjoin  the  collection  of  the 
tax  illegally  imposed. 

We  would  not,  however,  be  understood,  as 
holding  that  the  property  In  controversy 
should  not  have  l>een  assessed.  It  may  yet 
legally  be  assessed  and  taxed  in  accordance 
with  the  provisions  of  the  statute  for  the 
years  appellant  has  failed  to  list  and  pay 
taxes  upon  it. 

l<''or  the  reasons  given,  the  judgment  of 
the  lower  court  Is  reversed,  and  cause  re- 
manded, with  directions  to  perpetuate  the- 
Injunction  as  to  the  tax  attempted  to  be  col- 
lected by  appellant  by  virtue  of  the  lil^al; 
asaessraent  of  the  board  of  supervisors. 
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O.  D.  SMITH  &  OO.  V.  OHLEE. 
(Court  of  Appeals  of  Kentucky.    Not.  1,  1907.) 

1.  Mastxb  and  Sebvart  —  Disohaboe  —  Ex- 
cessive Damages. 

Plaintiff  and  defendant  agreed  tliat  plain- 
tiff should  get  $6  per  day  for  each  of  10  three- 
horse  teams,  and  $4  per  day  for  a  two-horse 
team,  until  a  certain  piece  of  worlc  was  done. 
Plaintiff  gave  up  other  employment  to  accept' 
the  proposition,  built  sheds  for  his  teams  at  the 
place  or  work,  and  was  discharged  by  defendant 
three  or  four  months  before  the  work  was  fin- 
ished. He  tried  to  get  other  employment,  but 
was  unsuccessful,  exceijt  for  a  few  di^s.  Beld, 
that  a  verdict  for  plaintiff  of  $1,625  was  not 
excessive. 

•    [Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  i  52.] 

2.  Same— SuFFiciENCT  of  Evidence. 

In  an  action  for  breach  of  contract  in  dis- 
charging plaintiff  with  bis  teams  from  defend- 
ant's employ,  evidence  examined,  and  held  suf- 
ficient to  warrant  the  jury  in  finding  that  plain- 
tiff was  employed  by  defendant,  and  not  by  de- 
fendant's  subcontractor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  .34,  Master  and  Servant,  {  49.] 

5.  Principal  and  Agent— Evidence  as  to 
Agent's  Authobitt  —  Declabations  and 
Acts  op  Agent. 

Defendant,  upon  leaving  his  place  of  work, 
told  plaintiff,  liis  employ^,  that  one  C.  was  doing 
some  work  for  him,  and  that  anything  C.  did 
was  all  right  Plaintiff  was  discharged  by  C, 
and  brought  suit  for  breach  of  the  contract  of 
employment.  Held,  that  the  court  properly  al- 
lowed plaintiff  to  prove  what  C.  said  and  did 
while  proaecutincr  the  work,  since,  when  an 
agency  is  established  by  direct  evidence,  the 
agent  8  acts  and  statements  in  the  course  of  the 
agency  may  be  shown. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  40,  Principal  and  Agent,  |§  416-419.] 

4.  Masteb  and  Servant  —  Discharge  of 
Servant   —  Re -employment    After    Dis- 

CHABOE. 

In  an  action  for  breach  of  a  contract  of 
employment,  the  fact  that  plaintiff  after  his  dis- 
charge did  a  few  days'  work  for  defendant's 
subcontractor  only  showed  that  he  was  trying 
to  get  work,  and  had  no  other  effect  on  his  right 
of  action  against  defendant  than  would  the  ac- 
ceptance of  any  other  employment  offered  him. 

[Ed.  Note.— For  cases  in  point, 'see  Cent,  Dig. 
vol.  S4,  Master  and  Servant,  5§  54-56.] 

6.  Same — Other  Employment— Reduction  of 
Damages. 

Where  a  man  with  his  teams  working  un- 
der contract  was  discharged  before  the  termina- 
tion thereof,  it  was  his  duty  to  minimize  his 
damages  by  using  ordinary  care  in  getting  other 
suitable  employment  for  himself  and  teams. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §5  54-56.] 

6.  Same— Damages  in  General. 

Where  a  man  with  bis  teams  working  un- 
der contract  was  discharged  before  the  termina- 
tion thereof,  it  was  proper  for  the  jury  to  con- 
sider the  expense  he  would  have  incurred  while 
not  working  during  bad  weather,  and  thi>  re- 
sponsibility attending  the  execution  of  the  con- 
tract. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  i  52.] 

Appeal  from  Circuit  Court,  Whitley  County. 

"Not  to  be  officially  reported." 

Action  by  S.  W.  Ohler  against  C.  D.  Smith 
&  Co.  for  breach  of  contract  of  employment 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   AfDrmed. 


J.  W.  Alcorn  and  Ira  Julian,  (or  appel- 
lants. H.  H.  Tye  and  3.  C.  Maynor,  for  ap- 
pellee. 

HOBSON,  J.  In  August,  1903,  C.  D.  Smith 
&  Co.  had  a  contract  with  the  Louisville  & 
Nashville  Railroad  Company  to  do  for  It  a 
large  amount  of  grading  in  the  yards  at 
Corbin,  Ky.  By  the  contract,  the  work  was 
to  be  begun  in  10  days  and  finished  In  the 
time  fixed  in  the  contract.  They  could  not 
get  a  man  named  Copenhaver,  with  whom 
they  were  subcontracting,  to  begin  the  work 
in  10  days,  so,  to  prevent  a  forfeiture  of  this 
contract  with  the  railroad  company,  they 
proposed  to  S.  W.  Ohler  that  they  would 
pay  him  a  certain  price  for  bis  teams  until 
the  work  was  done.  Ohler  had  other  en- 
gagements on  hand,  and  he  could  not  accept 
the  proposition  until  he  had  gotten  others 
to  take  these  matters  off  his  hands.  This  he 
did,  and  the  proposition  was  accepted.  He 
went  to  work,  built  sheds  for  his  teams,  and 
continued  at  the  work  imtll  Copenhaver 
came  with  his  teams.  Smith  &  Co.  then 
discharged  him  because  they  could  get  the 
work  done  cheaper.  He  brought  this  suit 
to  recover  damages  for  the  breach  of  the 
contract  The  Jury  fixed  the  damages  at 
$1,625.  The  court  refused  to  grant  a  new 
trial,  and  the  defendants  appeal. 

Ohler  was  to  get  $4  a  day  for  a  driver 
with  teams  of  two  mules  and  $0  a  day  for 
a  driver  with  teams  of  three  mules.  Ohler 
had  21  mules,  and  he  hired  other  teams  to 
make  the  number  up  to  32  mules,  as  Smith 
required  this  number.  There  were  10  three- 
horse  teams  and  1  two-horse  team.  It  was 
supposed  the  work  could  be  finished  by  win- 
ter; but  it  was  not  In  fact  finished  until 
spring.  It  will  thus  be  seen  that  Ohler 
would  have  received  for  all  his  teams  564  a 
day,  and  this  for  at  least  three  or  four 
months.  He  was,  In  fact,  paid  only  for  the 
time  he  worked,  and  was  left  without  work 
for  his  teams,  as  he  could  not  get  back  his 
other  work  from  the  parties  to  whom  he  had 
let  It  He  made  diligent  efforts  to  get  other 
work,  but  was  to  a  great  extent  unsuccessful. 
Under  the  proof  we  cannot  say  that  the  ver- 
dict of  the  Jury  fixing  the  damages  at  $1,625 
is  excessive. 

The  proof  for  the  defendants  is  to  the  ef- 
fect that  he  was  employed  by  Copenhaver, 
not  by  Smith  &  Co.,  and  that  he  was  employ- 
ed not  for  the  Job,  but  only  so  long  as  Copen- 
haver needed  him.  While  there  was  much 
testimony  to  support  this  version  of  the 
transaction,  the  circumstances  and  the  con- 
duct of  all  the  parties  is  distinctly  against 
it;  and  the  verdict  of  the  Jury  Is  supported 
by  the  clear  weight  of  the  evidence.  When 
Smith  left  Corbin,  he  told  Ohler  that  A.  J. 
Carter  was  there  doini;  some  work  for  him ; 
that  anything  Carter  did  was  all  right  Car- 
ter remained  there  in  charge  of  the  work. 
The  court  properly  allowed  the  plaintiff  to 
prove  what  Carter  said  and  did  while  prose- 
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cuting  the  work.  While  an  agent's  authori- 
ty cannot  be  shown  by  his  own  atatements 
to  the  etTect  that  he  Is  the  agent  of  the  de- 
fendant, when  bis  agency  Is  established  by 
direct  eTidence,  his  acts  and  statements  in 
the  course  of  his  agency  may  be  shown. 
After  Obler  was  discharged  by  Carter,  and 
told  not  to  work  any  longer,  he  a  few  days 
later  made  an  arrangement  to  work  for  Cop- 
enhaver,  but  Copenhaver  only  let  him  work 
a  few  days.  The  fact  that  he  worked  for 
Copenhaver  only  showed  he  was  trying  to 
get  work.  If  he  had  refused  Copenhaver's 
offer,  it  could  have  been  used  against  him 
in  this  action,  as  evidence  that  he  had  failed 
to  accept  other  employment  His  accept- 
ance of  it  had  no  other  effect  on  bis  right  of 
action  against  Smith  &  Co.  than  bis  accept- 
ance of  any  other  employment  that  was  of- 
fered him. 

The  instructions  of  the  court  admhrably 
submitted  to  them  the  law  of  the  case.  It 
was  the  duty  of  the  plaintiff  to  minimize  his 
damages  so  far  as  he  could  do  so  by  ordinary 
care  in  getting  other  suitable  employment 
for  his  teams,  and,  in  fixing  the  damages  he 
had  sustained  from  the  loss  of  his  contract, 
It  was  proper  that  the  Jury  should  consider 
the  expense  he  would  have  been  at  while  not 
at  work  during  bad  weather,  and  the  respon- 
sibility attending  the  execution  of  the  con- 
tract. The  instructions  asked  by  the  de- 
fendant, so  far  as  they  were  proper,  were 
embraced  in  those  given  by  the  court; 

Judgment  affirmed. 


McHENRT  COAL  CO.  ▼.  BENDER. 

<Oourt  of  Appeals  of  Kentucky.    Nov.  1,  1007.) 

1.  Damages— ExcESBivENESs  —  Pebsonal  In- 

JUBTES. 

Where  plaintiff  was  severely  burned  from 
an  explosion  in  a  mine  and  was  thrown  some 
distance  down  the  entry  and  bruised,  a  verdict 
allowing  him  $600  was  not  excessive. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  15,  Damai^es,  i  365.] 

2.  AppeaI/—Vebdict— Evidence— Review. 

Where,  if  plaintiff's  evidence  was  to  be  be- 
lieved, he  was  injured  by  an  explosion  of  eas 
in  defendant's  mine,  due  to  negligent  ventila- 
tion, a  verdict  in  big  favor  could  not  be  set 
aside  on  appeal  as  against  the  weight  of  the  evi- 
dence, because  defendant's  testimony  indicated 
that  there  was  no  explosion  of  gas,  but  that 
plaintiff  was  burned  by  a  blast  which  be  ex- 
ploded. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3938-3943.] 

3.  JlAffTEB  AND  SeBVANT— NATUKE  OF  SBBVIOK 

— Volunteeb. 

Where  a  blastinjg  could  not  be  safely  done 
in  a  mine  while  mining  was  in  progress,  and  it 
was  the  custom,  when  a  miner  left  before  quit- 
ting time,  for  bis  mate  to  fire  off  his  blast, 
plaintiff  was  not  a  volunteer  in  firing  the  blast 
of  his  fellow  miner  according  to  such  custom 
when  plaintiff  was  injured. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant,  {  147.] 

4.  Same— Dangeboub  Blasp— Neolioenoe. 

In  an  action  for  injuries  to  a  miner  by  an 
alleged  explosion  of  gas  in  a  mine,  evidence  held 


to  require  submission  of  the  master's  negligence 
to  the  jury. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  34,  Master  and  Servant  §!  1000,  1001.] 

6.  Same. 

That  a  mine  was  not  properly  ventilated, 
that  the  air  was  bad,  and  that  an  explosion  of 
gas  occurred,  is  evidence  of  negligence  on  the 
part  of  the  mine  operator. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  S  064.] 

Appeal  from  Circuit  Court,  Ohio  County. 
"Not  to  be  officially  reported." 
Action  by  William  Bender  against  McHenry 
Coal  Company.    From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

H.  P.  Taylor,  for  appellant  Barnes  &  An- 
derson, for  appellee. 

HOBSON,  J.  Wm.  Render,  a  miner  In  the 
employ  of  the  McHenry  Coal  Company,  was 
injured  in  an  explosion  and  sued  the  com- 
pany to  recover  for  his  injuries.  He  recov- 
ered a  Judgment  in  the  circuit  court  for  $600, 
and  the  defendant  appeals. 

He  worked  In  a  .room  next  to  one  where 
George  Deno  worked.  The  pillar  of  coal 
separating  the  rooms  had  been  cut  in  two 
in  two  placea  He  worked  with  Deno's  tools. 
The  place  was  a  mile  and  a  half  from 
the  mouth  of  the  mine,  and  the  ventilation 
was  imperfect  Blasting  could  only  be  done 
when  the  men  stopped  work,  so  it  was  the 
custom,  if  a  miner  left  before  quitting  time, 
for  bis  mate  to  flre  off  bis  blasts.  Deno  left 
early  in  the  day,  but  put  in  a  blast  for  Bender 
to  flre  off  for  him.  When  the  time  came  to 
flre  it.  Render  lighted  the  fuse  and  went  to 
the  usual  place,  about  40  feet  away  behind 
a  pillar.  While  he  was  standing  there,  the 
blast  went  off,  and  about  two  minutes  later 
this  was  followed  by  a  second  explosion,  or, 
as  the  witness  expresses  It,  "a  big  after  clap 
and  roaring,  and  a  flash  from  it  came  on 
down  the  entry."  It  carried  Bender  as  a 
whirlwind,  throwing  him  some  distance  down 
the  entry.  His  clothes  were  set  on  fire,  and 
he  was  severely  burned,  besides  being  bruised. 
Under  the  testimony  for  him  the  verdict  for 
$600  is  none  too  large. 

The  defendant  insists  there  was  no  explo- 
sion of  gas,  but  that  Bender  was  burnt  by 
the  blast  he  exploded.  If  the  proof  for  him 
is  true,  this  cannot  be  so,  and,  while  the  evi- 
dence was  conflicting,  we  cannot  say  the  ver- 
dict is  against  the  weight  of  the  evldenc£ 
If  the  plaintiff's  evidence  is  to  be  believed,  it 
is  not  a  case  wbere  it  is  equally  as  probable 
that  his  injury  was  due  to  the  explosion  of 
the  blast  as  that  it  was  due  to  a  gas  explosion. 
If  the  testimony  for  him  is  true,  there  was 
undoubtedly  an  explosion  of  gas  that  Injured 
bim.  Nor  do  we  think  that  Render  was  a 
volunteer  at  the  time,  and  jot  serving  his 
employer.  The  blasts  could  reasonably  only 
be  set  off  at  this  time.  The  work  of  the 
master  would  have  been  unreasonably  hin- 
dered if  the  miner  wtio  was  there  at  the  time 
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bad  not  fired  all  the  blasts.  The  custom  was 
universal  when  one  miner  left  for  the  other 
to  fire  the  blasts  of  both.  Deno  could  not  fire 
the  blast  before  be  left  without  obstruct- 
ing the  master's  business,  and  Render  in  fir- 
ing It  did  only  what  be  was  authorized  to  do 
by  the  custom  of  the  mine.  If  be  had  not 
fired  the  blast  left  by  Deno,  under  the  proof, 
he  might  Justly  have  been  regarded  as  remiss 
In  bis  duty. 

There  was  sufficient  evidence  of  negligence 
on  the  part  of  the  master  to  go  to  the  Jury. 
By  proper  care  explosions  of  gas  in  mines 
may  be  avoided.  When  such  an  explosion 
occurs,  it  Is  evidence  of  negflfeence,  where 
It  is  Shown  that  the  mine  was  not  properly 
ventilated,  that  the  air  was  bad,  and  that 
the  condition  of  things  was  such  as  to  evi- 
dence a  want  of  proper  care  on  the  part  of 
the  master. 

Judgment  aflElrmed. 


CITY  OF  GEORGETOWN  v.   HAMBRICK. 
(Court  of  Appeals  of  Kentucky.    Nov.  1,  1007.) 

1.  Dedication— Stbeets— Use— PuBPOSB. 

Where  a  street  was  dedicated  for  ordinary 
street  purposes,  it  will  be  presumed  that  the 
parties  contemplated  it  should  be  used  in  the 
usual  way,  with  a  carriage  way  in  the  center 
and  sidewallis  on  the  side. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Dedication,  {  100.] 

2.  Municipal  Cobpobation»— Stbeets— Reg- 
ulation. 

While  a  city  council,  under  its  power  to 
regulate  and  control  streets,  may  fix  the  width 
of  tile  carriage  way  or  the  sidewalljs  within  rea- 
sonable limits,  it  cannot  say  that  the  whole 
street  shall  be  used  as  a  carriage  way,  and  that 
no  part  shall  be  used  for  sidewalks. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  §S  1432,  1509.] 

8.  Same— Rights  of  Abutting  Owners. 

Where  a  city  council  acts  arbitrarily  in  re- 
fusing to  allow  a  reasonable  space  in  a  street 
for  sidewalks,  the  abutting  owner  may  compel 
the  setting  aside  of  a  reasonable  space  for  side- 
walks. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  H  1447,  1448.] 

4.  Same— CoNSTKUCTioN  or  Walks. 

In  1888  defendant's  husband  owned  prop- 
erty on  a  city  street  in  front  of  which  he  put 
down  a  curb  and  built  for  a  part  of  the  front 
a  sidewalk  four  feet  wide.  iSie  street  was  In 
the  outskirts  of  the  town  and  was  30  feet  wide. 
The  city  council  had  not  by  ordinance  defined 
the  space  in  the  street  to  be  used  as  a  carriage 
way  or  for  sidewalk.  Defendant  in  1906  con- 
structed a  pavement  four  feet  wide  within  the 
curb  for  a  sidewalk  for  the  entire  front  of  the 
property.  Held,  that  the  city  had  no  right  to 
restrain  the  construction  of  such  walk. 

5.  Same  —  Widening  Stbeets  —  Remedy  cw 

CiTT. 

Where  a  street  is  too  narrow  for  the  in- 
creasing public  needs  if  sidewalks  are  built  in 
it  the  city's  remedy  is  to  widen  the  street  by 
taking  property  for  that  purpose. 

Appeal  from  Circuit  Court  Scott  County. 

"To  be  officially  reported." 

Suit  by  the  city  of  Georgetown  against  B. 
M.  Hambrick.  From  a  decree  dismissing  the 
bill,  complainant  appeals.    Affirmed. 


I      James  B.  Finnell,  Jr.,  for  appellant    B.  M. 
'  Lee,  for  appellee. 

HOBSON,  J.  About  the  year  1888,  appel- 
lee's husband,  who  then  owned  proi)erty  on 
the  south  side  of  Bourbon  street  in  George- 
town, between  Hamilton  and  Mulberry,  put 
down  a  curb  and  built  for  part  of  the  front 
a  sidewalk  four  feet  wide.  The  strest  was  in 
i  the  outskirts  of  the  tovm  and  was  30  feet 
,  wide.  He  devised  the  property  to  appellee, 
and  she  began  in  the  year  1906  the  construc- 
tion of  a  pavement  four  feet  wide  within  the 
curb  for  the  entire  front  of  the  property. 
'  The  city  council  notified  her  not  to  build  It 
and,  she  declining  to  recognize  the  notice.  It 
filed  this  suit  to  enjoin  her  building  the  side- 
walk. On  final  hearing  the  circuit  court  dis- 
missed the  proceeding,  and  the  city.  api)eal8. 
The  street  was  dedicated  for  ordinary 
street  purposes,  and  it  must  be  presumed  the 
parties  contemplated  It  was  to  be  used  In  the 
usual  way.  In  ordinary  city  streets  there  is 
a  carriage  way  in  the  center  and  sidewalks 
on  the  Bide.  The  sidewalk  Is  as  necessary  as 
the  carriage  way,  and  both  'are  equally  with- 
in the  contemplation  of  the  parties  in  the  de- 
dedication.  The  city  council,  under  its  power 
to  regulate  and  control  the  streets,  may  fix 
the  width  of  the  carriage  way  or  the  side- 
walks, or  determine  how  much  space  shall  be 
given  to  each;  but  It  cannot  say  that  the 
whole  street  shall  be  used  as  a  carriage  way, 
and  that  no  part  of  it  shall  be  used  as  a  side- 
walk. The  owner  of  the  abutting  property  is 
entitled  to  have  a  reasonable  space  for  side- 
walk, and  the  council  cannot  act  arbitrarily. 
It  can  determine  what  is  a  reasonable  space, 
but  in  so  doing  it  must  exercise  a  fair  Judg- 
ment If  it  falls  to  give  a  reasonable  space 
for  sidewalks,  and  the  proof  Is  such  as  to 
show  arbitrariness,  the  property  holder  Is  not 
without  remedy. 

.  In  this  case  the  city  council  has  not  by  or- 
dinance defined  the  space  in  the  street  to  be 
used  as  a  carriage  way  or  what  may  be  used 
as  a  sidewalk.  It  does  not  appear  that  the 
sidewalk  the  defendant  is  constructing  unrea- 
sonably interferes  with  the  use  of  the  street 
It  is  within  the  curb  put  there  In  1888  and  iS' 
only  four  feet  wide.  There  Is  therefore  no 
ground  for  interference  by  the  chancellor. 
If,  as  the  evidence  tends  to  show,  the  street 
Is  too  narrow  for  the  increasing  public  needs 
If  sidewalks  are  built  in  it  the  remedy  of  the 
city  is  to  widen  the  street  by  condemning 
property  for  this  purpose  if  it  cannot  agree 
with  the  owners  as  to  the  matter. 
Judgment  affirmed. 


COMMONWEALTH   v.   DUNCAN. 

(Court  of  Appeals  of  Kentucky.    Nov.  1,  190T.) 

1.  Libel  —  Cbiminal  Responsibilitt  —  Suf- 
ficiency OF  Indictment. 

An  indictment  for  libel,  charging  that  the 
publication  was  made  of  and  concerning  the 
party  libeled,  and  then  setting  out  the  publiea- 


Digitized  by 


Google 


998 


104  SOUTHWESTERN  REPORTER. 


(Ky. 


tioD,  is  suffident  under  Cr.  Code  Prac.  {  132, 
providing  that  "an  indictment  for  libel  need  not 
set  forth  any  extrinaic  facts  for  the  purpose  of 
showinz  the  application,  to  the  party  libeled,  of 
the  defamatory  matter,  but  it  is  sufficient  to 
state  generally  that  the  same  was  published 
concerning  him." 

TBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  f§  417,  420.] 

2.  Samb— Natubk  of  Libel. 

An  article  calling  attention  to  the  plunder- 
ers of  the  county,  and  speaking  of  one  as  the 
holder  of  many  ofiices,  who  h^s  been  industrious- 
ly at  work  for  four  years  correcting  unsatis- 
factor.v  entries  and  making  new  ones,  supplying 
missing  vouchers  and  putting  everything  in 
"apple-pie"  order  for  Investigation,  and  who 
will  elucidate,  explain,  modify,  or  magnify  the 
numerous  entries  and  vouchers  whid'  are  to 
be  submitted  to  the  grand  jury,  is  manifestly 
calculated  to  create  a  disturbance  of  the  peace, 
and  to  bring  the  official  into  contempt,  and  Is 
therefore  libelous  as  to  him. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  32,  Libel  and  Slander,  f  404.] 

8.  Samb— Pbivileoed  CoinfunicATioNS. 

Where  one,  while  the  grand  jur^  is  in  ses- 
sion, publishes  a  libelous  article  against  an  offi- 
cer whose  acts  are  to  be  investigated,  and  ad- 
dresses it  to  the  grand  jury,  the  publication  is 
not  thereby  privileged,  and  is  as  libelous  against 
the  officer  as  though  it  were  addressed  to  the 
public  at  large. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  (410.] 

4.  Same— Certainty  in  Indictment. 

An  indictmentj  charging  that  the  defendant 
published  "a  certain  false,  scandalous  and  ma- 
licious article  for  publication,  containing  words 
and  sentences  of  and  concerning  L.  E.  Pearce, 
as  follows,"  and  then  setting  out  the  entire 
article,  is  sufficiently  definite  to  show  that  the 
statements  contained  in  the  article  are  charged 
as  libelous  of  Pearce. 

[EJfl.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  {420.] 

Appeal  from  Circuit  Court,  Fayette  County. 

"io  be  offlclally  reported." 

H.  T.  Duncan  was  Indicted  for  libel.  From 
a  decision  sustaining  a  demurrer  to  the  in- 
dictment, the  commonwealth  appeals.  Re- 
versed and  remanded,  with  directions. 

N.  B.  Hays,  Atty.  Gen.,  and  C.  H.  Morris, 
for  the  Commonwealth.  Saml.  M.  Wilson, 
for  appellee. 


HOBSON,  J.  H.  T.  Duncan  was  Indicted 
In  the  Fayette  circuit  court  for  libel.  The 
court  sustained  a  demurrer  to  the  Indictment, 
and  the  commonwealth  appeals. 
The  indictment  is  in  these  words: 
"The  grand  Jury  of  Fayette  county,  In  the 
name  and  by  the  authority  of  the  common- 
wealth of  Kentucky,  accuse  H.  T.  Duncan 
of  the  oflfense  of  libel,  committed  as  follows, 
viz.:  That  said  H.  T.  Duncan  on  the  12th 
day  of  June,  1904,  and  within  one  year  be- 
fore the  finding  of  this  Indictment,  in  the 
county  aforesaid,  did  unlawfully,  willfully 
and  maliciously  WTite,  compose,  sign  and 
publish  and  cause  to  be  published  In  the  Lex- 
ington Leader,  a  dally  paper  published  in 
Lexington,  Ky.,  and  of  general  circulation 
in  Fayette  county,  of  and  concerning  one  L. 
E.  Pearce,  who  was  then  and  there  clerk  of 


the  quarterly  court  of  Fayette  county,  a  cer- 
tain false  and  malicious  article  of  publica- 
tion containing  words  and  sentences  of  and 
concerning  said  L.  B.  Pearce,  as  follows,  to 
wit: 

"  'A  Faithful  Friend  en  the  Grand  Jury. 

"'Ool.  Duncan  Addresses  an  Open  Letter  to 
Judge  Paiicer  Suggesting  the  Impropriety 
of  Requiring  a  Former  E<mploy6  and 
Star  Witness  of  the  Fiscal  Court  to  Sit 
on  a  Jury  Charged  with  the  Investiga- 
tion of  Its  Transactions. 

"•iexlngton,  Ky.,  June  11,  1904. 

"  'Messrs.  Harvey  Vain,  Foreman ;  Leonard 
Tingle,  W.  A.  Cannon,  Oliver  Redd,  J.  W. 
Haip,  M.  Di  Dunleavy,  J.  R.  Williamson, 
John  P.  Inula,  Israel  Worsham,  L.  P.  Gnnun, 
H.  G.  Smith  and  Gewge  W.  Headly,  Members 
of  the  Grand  Jury — Gentlemen:  I  have 
heard  a  rumor  that  the  county  Judge  was 
before  you  on  Monday  last  and  in  a  full 
and  frank  manner  told  you  that  the  county 
books,  the  vouchers  and  checks  showing  all 
expenditures  during  his  term  of  office  were 
open  for  your  examination  at  aity  time  you 
wished — that  you  would  find  them  straight 
and  all  right  and  every  dollar  accounted  for. 
I  could  not  ascertain  the  truth  of  this  rumor, 
because  everything  that  Is  done  In  regard 
to  county  affairs  Is  under  the  eever  of  pro- 
found secrecy,  but  I  presume  it  Is  true.  Did 
he  promise  that  his  "Fidus  Achates" — ^that 
ubiquitous  county  official  who  Is  sometimes 
"County  Auditor,"  sometimes,  "County  Book- 
keeper," sometimes  "Clerk  of  the  Quarterly . 
Court"  and  "Instructor  for  the  new  Olty 
Auditor" — would  accompany  the  books  and 
elucidate,  explain,  modify  or  magnify  the 
numerous  entries  and  vouchers  which  are  to 
be  submitted?  Did  be  explain  that  tbia 
holder  of  many  offices  had  been  Industriously 
at  work  for  four  years  bringing  order  out  of 
chaos,  correcting  unsatisfactory  entries  and 
making  new  ones,  supplying  missing  vouchers 
and  putting  everything  In  "apple-pie"  order 
for  Investigation? 

"Tliere  is  also  a  rumor  that  the  Judge 
offered  to  have  an  expert  Investigation  made 
under  orders  of  the  fiscal  court  Don't  you 
know  that  an  Investigation  of  this  kind 
would  be  absolute  folly?  If  that  distinguish- 
ed body  of  men  constituting  the  fiscal  court 
are  to  manipulate  an  investigation — in  other 
words,  Investigate  themselves — save  the  coat 
and  stick  to  the  Pearce  report,  declare  the 
court  vindicated  and  indict  lue  for  libeling 
the  honest  plunderers  of  the  county. 

"  'Every  movement  that  I  make  In  this 
matter  shall  be  open  and  free  to  the  public, 
and  free  from  concealment  Just  as  the  city 
books  and  records  were,  when  under  inspi- 
ration from  the  courthouse  patriots,  Mr. 
Charles  Merrlweather  began  bis  investiga- 
tion Into  the  fiscal  affairs,  books  and  records 
of  the  city  of  Lexington.  The  Individuals 
backing  the  Inquisition  Into  city  affairs  were 
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wlHlns  to  guarantee  tbe  expense  in  the  event 
of  tbe  general  council  refusing  to  pay  them. 
I  will  be  equally  liberal  and  will  guarantee 
Mr.  Merrlweather's  expenses  In  making  an 
investigation  into  tbe  county  books  and 
busineBB. 

"  'I  append  a  lettor  to  Judge  Parker  wbich 
is  self-explanatory. 

"  'Beq>ectfully,  H.  T.  Duncan.' 

"Said  article  la  filed  herewith  as  part 
hereof,  marked  'Exhibit  A.'  All  of  which 
said  statements  contained  In  said  article 
jtbore  mentioned  made  of  and  concerning  L. 
B.  Pearce  were  false^  willful  and  malicious, 
and  the  said  H.  T.  Duncan  well  knew  at  the 
time  he  so  wrote,  composed,  signed  and  pat>- 
Ilshed  said  article  or  publication  that  all  of 
the  aforesaid  statements  made  of  and  con- 
cerning the  said  L.  B.  Pearce  and  contained 
In  said  article  or  publication,  aforesaid,  were 
false  and  malidons ;  but  the  said  H.  T.  Dun- 
can composed,  wrote*  signed  and  published 
said  article  or  publication  containing  the 
Statements  aforesaid  of  and  concerning  the 
said  L.  B.  Pearce,  and  meaning  thereby  to 
charge  him  with  the  crime  of  changing  and 
falsifying  the  public  records  of  Fayette  coun- 
ty, and  with  dishonesty  and  lack  of  integrity 
as  a  bookkeeper,  for  the  wicked  and  mali- 
cious purpose  and  with  tbe  Intent  to  injure 
his  good  nfune  and  fame  as  a  public  officer 
and  man  of  business  and  as  a  citizen  of  tbe 
comxQonwealth,  and  to- expose  him  to  public 
suspicion,  hatred,  contempt  and  loss  of  repu- 
tation, against  the  peace  and  dignity  of  the 
commonwealth  of  Kentucky." 

It  is  insisted  that  the  Indictment  is  insuffi- 
cient for  the  following  reasons:  (1)  That  It 
fails  to  show  that  any  of  the  things  contained 
in  the  piAllcatlon  applied  to  L.  E.  Pearce; 
and  that  there  Is  no  Inducement  or  statement 
of  extrinsic  facts ;  (2)  that  the  publication  Is 
not  libelous  as  to  Pearce;  (3)  that  tbe  in- 
dictment shows  upon  its  face  that  the  pub- 
lication was  privileged;  (4)  that  the  indict- 
ment is  Indefinite,  In  this,  that  it  does  not 
show  what  statements  contained  In  the  pub- 
lication are  charged  as  libelous  of  Pearce. 
These  objections  will  be  considered  in  the 
order  stated. 

1.  Section  132,  Cr.  Code  Prac,  Is  as  fol- 
lows: "An  Indictment  for  libel  need  not  set 
forth  any  extriuslc  facts,  for  the  purpose  of 
showing  the  application,  to  the  party  libeled, 
of  the  defamatory  matter;  but  it  is  suffi- 
cient to  state  generally  that  the  same  was 
published  concerning  blm."  The  indictment 
charges  that  the  publication  was  made  of 
and  concerning  Ij.  B.  Pearce.  This  is  suffi- 
cient, as  under  the  statute  it  Is  unnecessary 
to  set  forth  In  the  indictment  any  extrinsic 
facts  for  the  purpose  of  showing  the  appli- 
cation of  tbe  defamatory  matter  to  the  party 
libeled.  The  extrinsic  facts  showing  tbe  ap- 
plication of  the  defamatory  matter  may  l>e 
proved  by  the  commonwealth  on  the  trial, 
ivithout  setting  them  forth  in  the  indictment, 


and  the  application  of  the  matter  Is  a  ques- 
tion for  the  Jury. 

2.  The  rule  as  to  wliat  is  libelous  Is  thus 
stated  in  2  Roberson,  Crim.  Law,  586 :  "I/lbel 
is  an  offense  at  common  law,  and  is  defined 
to  be  any  false  and  malicious  publication 
which  tends  to  blacken  the  memory  of  one 
who  is  dead,  or  to  degrade  or  injure  one  who 
is  alive,  or  to  bring  him  into  contempt,  ha- 
tred or  ridicule,  or  which  accuses  him  of  any 
crime  punishable  by  law,  or  of  any  act  odious 
and  disgraceful  to  society."  In  2  Bishop  on 
Crim.  Law,  {  907,  the  offense  is  defined  in 
these  words :  "The  offense  of  libel  is  founded 
on  the  doctrine  of  attempt  It  is  any  repre- 
sentation in  writing,  or  by  pictures,  effigies, 
or  the  like,  calculated  to  create  disturbances 
of  the  peace,  to  corrupt  tlie  public  morals, 
or  to  lead  to  any  act  which,  when  done,  is 
indictable."  The  publication  in  question 
certainly  tended  to  bring  Pearce  into  con- 
tempt and  ridicule.  It  was  manifestly  cal- 
culated to  create  a  disturbance  of  the  public 
peace.  The  article  speaks  of  the  plunderers  of 
the  county.  It  speaks  of  Pearce  as  the  holder 
of  many  offices,  who  has  been  Industriously 
at  wortc  for  four  years  correcting  unsatisfac- 
tory entries  and  making  new  ones,  supplying 
missing  vouchers,  and  putting  everything  in 
apple-pie  order  for  investigation.  It  charges 
that  he  will  elucidate,  explain,  modify,  or 
magnify  the  numerous  entries  and  vouchers 
which  Are  to  be  submitted.  If  such  charges 
are  not  calculated  to  bring  an  official  into 
contempt,  it  is  hard  to  understand  what 
would. 

8.  Judicial  proceedings  are  privileged.  The 
testimony  of  a  witness  even  in  a  preliminary 
examination  was  held  privileged  in  Belser 
V.  Scrlpps  McRae  Pubilslilug  Co.,  113  Ky. 
383,  68  S.  W.  457,  on  the  ground  that,  where 
the  law  imposes  a  duty  upon  a  citizen,  he  can- 
not be  held  responsible  in  damages  as  for 
slander  or  libel  for  the  testimony  that  he 
gives.  Upon  the  same  principle,  if  the  wit- 
ness testifies  before  the  grand  Jury,  his  state- 
ments would  be  privileged.  The  law  protects 
testimony  given  before  tbe  grand  Jury  by  de- 
claring that  it  shall  not  be  divulged.  But 
Duncan  did  not  testify  before  the  grand  Jury. 
Had  he  testified  before  the  grand  Jury,  no- 
body could  have  known  what  he  said  but  the 
grand  Jm'ors  or  the  commonwealth  attorney, 
nnd  they  were  required  to  keep  it  secret. 
When,  for  the  purpose  of  publicity,  he  pul)- 
llshed  his  communication  In  a  dally  news- 
paper, he  was  discharging  no  duty  which  the 
Inw  Imposed  upon  blm  so  far  as  the  grand 
Jury  was  concerned ;  and  the  fact  that  he  ad- 
dressed his  communication  to  the  members 
of  the  grand  Jury  altered  In  no  way  its  legal 
character.  If  the  communication  would  be 
libelous  when  addressed  to  the  public  at 
large,  It  Is  equally  libelous  when  addressed 
to  persons  who  are  styled  grand  Jurors.  The 
law  does  not  tolerate  this  mamier  of  bringing 
matters  to  the  attention  of  the  grand  Jury, 
and  he  who  llt>els  another  cannot  escape  re- 
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sponsibiUty  for  bis  act  by  addressing  his  pub- 
lication to  tbe  grand  Jury  or  to  some  public 
ofiSclal.  Were  this  the  rule,  prosecutions  for 
libel  could  always  be  defeated.  See  Shields 
T.  Commonwealth,  55  S.  W.  8S1,  21  Ky.  Law 
Rep.  15S8. 

4.  We  cannot  see  that  tbe  indictment  lacks 
certainty.  It  charges  that  the  defendant  pub- 
lished "a  certain  false,  scandalous  and  mali- 
cious article  or  publication  containing  words 
and  sentences  of  and  concerning  L.  E.  Pearce, 
as  follows,"  and  then  tbe  entire  article  is 
copied.  This  Is  a  charge  that  the  words  and 
sentences  contained  In  the  article  were  pub- 
lished of  and  concerning  L.  B,  Pearce.  If  it 
shall  turn  out  on  the  trial  that  certain  parts 
of  the  article  do  not  refer  to  Pearce,  the 
court  will  regulate  the  matter  by  its  Instruc- 
tions to  the  Jury.  -  If  the  commonwealth 
does  not  prove  on  the  trial  that  all  tbe  state- 
ments were  made  of  and  concerning  Pearce, 
but  does  prove  that  some  of  them  were,  and 
the  statements  so  proved  are  ilbeloua,  the 
court  will,  by  Its  Instructions,  submit  tbe 
case  to  the  Jury  on  these  matters. 

Judgment  reversed,  and  cause  remanded  to 
tbe  circuit  court,  with  directions  to  overrule 
the  demurrer  to  the  indictment 


DRAKE  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentuclcy.    Nov.  ,7.  1907.) 

1.  INDICTMEHT— TiMK    OF    COMMITTAI/— ISSCES 
AND   PbOOF. 

Under  Cr.  Code  Prac.  {  129,  on  the  trial 
of  an  indictment,  it  is  sufficient  to  prove  the 
offense  to  have  been  committed,  if  a  felony,  at 
any  time  before  the  finding  of  the  indictment,  if 
time  be  not  a  material  ingredient  of  the  offense. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  {  548.] 

2.  Same— StiFFiciEKOT  of  Accusation— Bill 
OF  Pabticulabs. 

On  an  indictment  for  feloniously  breaking 
into  a  dwelling  house  and  taking  therefrom  ar- 
ticles of  value,  accused  is  not  entitled  to  a  bill 
'  of  particulars  setting  forth  tbe  day  on  which  the 
offeni^e  was  committed ;  it  not  bemg  a  material 
ingredient  of  the  offense. 

[Ekl.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  §  316.] 

3.  Bubglabt— Triai^Instbuctions. 

On  an  indictment  for  feloniously  breaking 
into  a  dwelling  and  taking  therefrom  articles 
of  value,  an  instruction  that  if  accused  feloni- 
ously broke  and  entered  a  dwelling  house  of 
another  person  with  the  intent  to  steal  certain 
described  articles,  and  convert  them  to  his  own 
use,  be  is  guilty,  is  erroneous,  because  failing 
to  require  proof  that  he  stole  the  ■  articles  de- 
scribed; the  essentials  of  the  crime  under  Ky. 
St.  1903,  §  11()2,  being  a  felonious  breaking  into 
a  dwelling  house,  tbe  intent  to  steal  therefrom, 
and  the  execution  of  tbe  Intent 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Burglary,  {$  111-113.] 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Criminal  Branch. 

"Not  to  be  officially  reported." 

Harry  Drake  was  convicted  of  breaking  In- 
to a  dwelling  bouse  and  taking  therefrom 
articles  of  value,  and  appeals.  Reversed  and 
remanded. 


O.  P.  Johnson  and  D.  J.  Bonner,  for  appel- 
lant N.  B.  Hays,  Atty.  Gen.,  and  O.  H. 
Morris,  for  the  Commonwealth. 

O'REAB,  O.  J.  Appellant  was  convicted 
imder  an  indictment  charging  him  with  break- 
ing into  a  dwelling  house  with  lutent  to  steal 
therefrom,  and  unlawfully  and  feloniously 
taking,  stealing,  and  carrying  away  there- 
from, the  property  of  another.  The  Indict' 
ment  follows  the  language  of  tbe  statute 
creating  the  offense,  and  was  good  upon  de- 
murrer. It  charges  that  tbe  offense  was  com- 
mitted "on  the day  of  September,  1906, 

and  before  tbe  finding  of  this  Indictmoit" 
It  was  returned  into  court  by  the  grand  Jury 
and  filed  October  26,  1906.  Appellant  before 
the  trial  moved  that  the  commonwealth  be 
required  to  file  "a  bill  of  particulars,"  whicb 
was  denied.  Appellant  assigns  that  mling  aa 
error. 

It  is  said  that  the  defendant  could  not  know 
with  any  certainty  what  day  In  September  of 
1906  tbe  commonwealth  would  try  to  «taow 
that  he  committed  the  offense.  Section  129^ 
Cr.  Code  Praa,  reads:  "The  statement  in 
the  indictment  as  to  tbe  time  at  which  tbe 
offense  was  committed,  is  not  material  fur- 
ther than  as  a  statement  that  It  was  com- 
mltted  before  the  finding  of  the  indictment 
unless  time  be  a  material  ingredient  of  the 
offense."  So  It  has  been  held  that  the  pros- 
ecution may  prove  the  offense  to  have  been 
committed,  if  a  felony,  at  any  time  before 
tbe  finding  of  the  Indictment  if  time  be  not 
a  material  ingredient  of  the  offense.  Com- 
monwealth V.  Cain,  14  Bush,  525;  Vowelta  v. 
Commonwealth,  84  Ky.  52;  Id.,  8  Ky.  Law 
Rep.  74;  Commonwealth  v.  Davis,  94  Ky. 
612,  23  S.  W.  218.  The  defendant  was  not 
entitled  to  "a  bill  of  particulars"  further 
than  as  contained  in  tbe  indictment  Itself. 

Other  objections  to  the  Judgment  no  more 
substantial  than  that  noticed  are  advanced. 
But  they  are  without  merit  or  novelty.  The 
court  Instructed  the  Jury  as  follows:  "Tbe 
Jury  are  instructed  that  if  they  believe  from 
all  the  evidence  in  this  case,  to  the  exclusion 
of  every  reasonable  doubt  that  the  defend- 
ant  Harry  Drake,  in  the  county  of  Jeffer- 
son, state  of  Kentucky,  on  the  day 

of  September,  A.  D.  1906,  and  before  the  find- 
ing of  this  indictment,  with  force  and  arms, 
unlawfully  and  feloniously  did  break  and 
enter  into  a  dwelling  house  of  Oeorge  Kaest- 
ner  with  tbe  felonious  intent  to  take,  steal, 
and  carry  away  therefrom  one  lady's  silver 
watch  of  the  value  of  $15,  property  of  Any 
Kaestner,  one  gold  ring,  value  of  $9,  and  one 
coat  and  vest,  of  the  value  of  $6,  the  property 
of  George  Kaestner,  of  the  aggregate  value  of 
$30,  or  either  of  same,  with  the  fraudulent 
intent  then  and  there  to  convert  the  same  to 
his  own  use,  and  to  permanently  derive  the 
said  ownens  of  their  property  therein,  they 
will  find  tbe  defendant  guilty  as  charged 
In  the  indictment  and  fix  his  punishment  at 
confinement  in  the  penitentiary  for  a  period 
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of  not  lesa  than  two  nor  more  than  10  years. 
In  the  discretion  of  the  jury."  The  other  In- 
structions given  define  reasonable  doubt,  the 
presumption  of  Innocence,  and  what  is  a  suf- 
ficient breaking  of  the  house  to  satisfy  the 
statute.  The  instruction  quoted  Is  erroneous, 
in  tlxis :  It  falls  to  tell  the  Jury  that  In  or- 
der to  convict  the  defendant  they  must  also 
a>elleve  from  the  evidence,  beyond  a  reason- 
able doubt,  that  be  took,  stole,  and  carried 
away  the  articles,  or  some  of  .the  articles, 
described.  The  indictment  was  found  under 
section  11%,  Ky.  St.  1003.  The  essentials  to 
the  crime  are:  (1)  A  felonious  and  forcible 
breaking  Into  a  dwelling  bouse;  (2)  with  tiie 
intent  to  steal  therefrom ;  and  (3)  the  execu- 
tion of  the  felonious  intent  To  constitute 
the  offense  the  last  requisite  is  as  essential 
as  the  first. 

For  this  error  the  Judgment  is  reversed, 
and  cause  remanded  for  a  new  trial  oonsiat- 
ent  herewith. 


READ  V.  SHIPI/ET. 
(Court  of  Appeals  of  Kentucky.    Oct.  31.  1907.) 

1.  CoDBTS— Municipal  Cottbts— Pbocedub»— 
Apfbai.. 

Where  a  defendant  in  forcible  detainer  was 
adjndi^ed  not  guilty  by  a  police  Jni^,  and  plain- 
tiff filed  a  traverse  bond,  the  police  judge  had 
no  further  jurisdiction. 

2.  Cbiminai.  Law— Abbest— Jtjbisdiction. 

That  the  jurisdiction  of  a  police  Judge  over 
an  action  of  forcible  detainer  had  terminated 
by  the  filing  of  a  traverse  bond  after  a  find- 
ing of  not  guilty  did  not  deprive  him  of  juris- 
diction to  issue  a  warrant  of  arrest  for  plaintiff 
for  a  violation  of  law  in  removing  the  tenant's 
goods  from   the  property. 

8.    Same— W ARRANT— AUTHOBITT   TO    ISSUE. 

A  police  judge  acting  aa  magistrate  is  au- 
thorized, by  Civ.  Code  Prac.  §  31,  to  issue  a  war- 
rant of  arrest  if  he  has  personal  knowledge  or 
information  under  oath  aatisfying  him  that  there 
is  reasonable  grounds  to  believe  that  the  person 
charged  had  committed  a  public  offense. 
4.  False     Impbisonment  —  Wabbant  —  Pbe- 

sumitions. 

Where  a  warrant  of  arrest  did  not  disclose 
whether  it  was  issued  either  on  the  personal 
knowledge  of  the  magistrate  or  on  information 
given  him  under  oath,  it  will  be  presumed,  in 
the  ai>sence  of  a  showing  to  the  contrary,  in  an 
action  for  false  imprisonment,  that  the  magis- 
trate performed  his  duty,  and  that  a  proper  affi- 
davit was  filed  or  made,  or  that  he  had  the  req- 
uisite knowledge. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  False  Imprisonment,  §§  98,  99.] 
6.  Same— AcnoN—GBOUNDS— Malice. 

An  instruction  that  if  a  police  judge  and 
T.  wrongfully  and  maliciously  conspired  to  have 
plaintiff  arrested,  and  pursuant  to  such  con- 
spiracy caused  his  arrest  to  annoy  and  harass 
lum,  they  should  find  for  plaintiff  against  such 
Judge  for  the  damage  plaintiff  had  sustained, 
was  proper. 

Appeal  from  Circuit  Court,  Hardin  County. 

"Not  to  be  officially  reported." 

Action  by  T.  B.  Read  against  J.  L.  Ship- 
ley. From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

S.  H.  Bush,  W.  T.  Burcb,  and  Burch  & 
Bush,  for  appellant 


CARROLL,  J.  This  is  a  second  appeal  of 
this  case.  The  former  opinion  may  l>e  found 
in  78  S.  W.  892,  23  Ky.  Law  Rep.  1793.  Up- 
on the  first  trial,  the  Jury  was  directed  to  re- 
turn a  verdict  for  appellee,  but  this  court 
held  that  the  ruling  of  the  trial  Judge  was 
erroneous  and  order^  a  retrial.  Upon  the 
next  trial,  the  case  was  submitted  to  a  Jury, 
and  a  verdict  returned  for  appellee.  The 
chief  error  assigned  by  appellant  is  that  the 
court  erred  in  Instructing  the  Jury. 

Appellee  was  police  judge  at  West  Point 
Ky.  Appellant  obtained  from  him  a  writ  of 
forcible  detainer  against  one  C.  C.  Taylor. 
Upon  the  trial,  Taylor  was  adjudged  not 
guilty;  and  .thereupon.  In  proper  time,  ap- 
pellant traversed  the  finding.  After  this, 
upon  complaint  made  to  him  l>y  Taylor,  ap- 
pellee entered  an  order  placing  the  hotel 
property  about  which  the  controversy  had 
arisen  in  the  hands  of  a  receiver,  but  no 
steps  were  taken  under  this  order,  nor  did 
the  person  named  as  receiver  attempt  to 
take  charge  of  the  property.  He  also  served 
notice  upon  one  of  the  boarders  in  the  hotel 
not  to  pay  any  money  to  appellant  who  was 
the  owner  of  It,  although  Taylor  had  an  In- 
terest in  the  property  as  lessee.  Appellee 
also  Issued  a  warrant  for  the  arrest  of  ap- 
pellant, which  warrant  was  placed  in  the 
hands  of  the  town  marshal  for  execution,  and 
he  arrested  appellant  keeping  him  In  cus- 
tody for  about  two  hours,  and  until  he  had 
executed  a  bond  for  his  appearance.  No  fur- 
ther proceedings  were  had  under  the  war- 
rant We  do  not- regard  it  necessary  to  de- 
vote any  attention  to  the  order  attempting 
to  place  the  property  In  the  hands  of  a  re- 
ceiver, or  the  notice  to  the  boarder  about  the 
paymient  of  his  board,  as  the  real  offense, 
If  any,  appellee  committed  was  in  Issuing  a 
warrant  for  the  arrest  of  appellant  The 
warrant  under  which  appellant  was  arrested 
was  issued  by  the  police  judge  because  ap- 
pellant had  put  Taylor's  furniture  out  of  the 
house  and  damaged  It  It  read  as  follows: 
"The  Commonwealth  of  Kentucky,  To  Any 
Peace  Officer  of  Hardin  County:  It  appear- 
ing that  Thomas  B.  Read  of  West  Point,  In 
ignoring  the  judgment  rendered  in  the  police 
court  of  West  Point  Ky.,  has  not  only  by 
virtue  of  closing  the  hotel  known  as  Ivy 
Home,  in  which  C.  C.  Taylor  has  a  legal  con- 
tract for  residence  and  for  business  for  him- 
self and  family  for  twelve  months,  but  has 
Ignored  his  right  of  possession  by  willfully 
removing  from  the  premises  of  said  hotel  the 
personal  property  of  Taylor,  doing  so  con- 
trary to  the  peace  of  himself  and  family,  and 
thereby  damaging  the  property  of  Taylor, 
you  are  therefore  commanded  to  arrest  the 
said  Read  and  bring  lilm  before  me  forth- 
with or  hold  him  to  a  bond  of  $200  to  appear 
before  me  at  my  office." 

It  will,  of  course,  be  conceded  that,  when 
appellant  executed  the  traverse  bond,  ap- 
pellee, as  police  Judge,  bad  no  frirther  Juris- 
diction over  the  matter  involved  in  the  writ 


Digitized  by 


Google 


1002 


104  S0UTHWH8TBRN  RBPORTER. 


asj 


of  forcible  detainer,  and  that  any  action  be 
took  respecting  appellant  or  the  property 
growing  out  of  the  writ  of  forcible  detainer 
was  without  authority;  but  this  did  not  de- 
prive him  of  the  right  to  issue  a  warrant 
against  Taylor  for  a  violation  of  the  law, 
nor  will  the  awkward  manner  in  which  the 
warrant  is  written  be  considered  as  a  wrong- 
ful act  upon  the  part  of  appellee  if  he  had 
the  legal  right  to  Issue  It.  If  appellant  was 
In  fact  injuring  or  damaging  the  personal 
property  of  Taylor,  be  was  guilty  of  an  of- 
fense under  the  statute,  and  thereby  rendered 
himself  liable  to  arrest  Appellee,  who  was 
a  magistrate,  had  the  right,  under  section  31 
of  the  Civil  Code  of  Practice,  If  from  his 
personal  knowledge,  or  from  information  giv- 
en to  him  under  oath,  he  was  satisfied  that 
there  were  reasonable  grounds  for  believing 
that  appellant  had  committed  a  public  of- 
fense, to  issue  a  warrant  for  bis  arrest  The 
warrant  does  not  disclose  whether  it  was 
Issued  upon  the  personal  knowledge  of  the 
magistrate  or  upon  Information  given  him 
under  oath;  but,  in  the  absence  of  any  show- 
ing to  the  -contrary,  the  presumption  will 
be  Indulged  that  the  magistrate  did  his  duty, 
and  that  the  proper  aflSdavit  was  filed  or 
made,  or  he  had  the  requisite  personal  knowl- 
edge. 

Nor  was  there  any  evidence  of  a  conspiracy 
between  appellee  and  Taylor  to  harass  or 
annoy  appellant  In  fact,  appellee  appears 
to  have  been  the  friend  of  both  parties,  and 
his  only  Interest  and  purpose  was  to  en- 
deavor to  prevent  disturbance  and  trouble. 
The  court  Instructed  the  Jury  that  If  they 
believed  from  the  evidence  that  appellee  and 
Taylor  wrongfully  and  maliciously  conspired 
to  have  appellant  arrested,  and  In  pursuance 
of  this  conspiracy  did  cause  his  arrest,  for 
the  purpose  of  annoying  or  harassing  bim, 
they  should  find  for  appellant  the  damage  he 
sustained,  not  exceeding  the  amount  claimed 
in  the  petition.  They  were  further  told  that, 
after  the  executi&n  of  the  traverse  bond  In 
the  police  court,  appellee  had  no  further  Ju- 
risdiction In  the  mater  and  no  authority  to 
make  any  further  orders  or  Issue  any  fur- 
ther writs,  or  make  any  order  looking  to  the 
arrest  of  appellant  growing  out  of  the  is- 
sual  of  the  writ  or  the  proceedings  there- 
under. 

In  our  opinion  these  instructions  presented 
fairly  the  law  of  the  case,  and  the  Judgment 
is  affirmed. 


FISCAL  COURT  OF  JEFFERSON  COUNTY 
V.  PFLANZ. 

(Court  of  Appeals  of  Kentucky.    Oct  81,  1007.) 

1.  Militia— Abmobies— Expense  of  Mainte- 
nance—Statutes— "Other  Countt  Buitd- 

INOS." 

Ky.  St  1003,  (  3948,  provides  that  the 
"jailer  of  each  county  shall  oc  superintendent 
9f  the  public  square,  courthouse,  clerk's  office, 
jail,  Btray-pen  and  other  public  county  build- 


ing at  the  seat  of  justice."  Section  856  re- 
quires the  jailer  to  furnish  fuel,  light^  and  wa- 
ter to  the  circuit  court  rooms,  and  allows  him 
$2  a  day  therefor,  to  be  paid  out  of  the  state 
treasury.  Section  1749  provides  against  the  al- 
lowance of  a  fee  bill  for  any  ez  officio  services. 
Held,  that  the  duty  and  expense  of  maintaining, 
lighting,  beating,  and  janitor's  service  for  an 
armory  erected  at  the  seat  of  justice  by  the  fis- 
cal court  at  the  expense  of  the  county  was  not 
intended  to  be  borne  by  the  county  jailer;  the 
words  "other  county  buildings"  referring  only 
to  buildings  of  the  same  class  as  those  specific- 
ally mentioned  in  the  section. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  84,  Militia,  §  42V^.] 

2.  Save. 

Act  March  21,  1904  (Laws  1904,  p.  127,  e. 
62),  provides  that  where  state  ^uard  companies 
are  organized  and  furnished  with  public  arms, 
in  any  county,  the  fiscal  court  of  the  county 
shall  provide  at  the  cost  of  the  county  an  armo- 
ry for  drill  and  safe  place  for  keeping  the  pul>- 
lie  arms.  Ky.  St  1W)3,  <  1840,  provides  that 
the  fiscal  court  shall  have  jurisdiction  to  ap- 
propriate county  funds  as  authorized  by  law, 
to  erect  and  keep  in  repair  necessary  public 
buildings,  and  secure  a  sumcient  jail  and  a  place 
for  holding  court.  Held  that  though  a  county 
must  have  a  specific  warrant  of  law  for  every 
obligation  it  assumes,  the  fiscal  court  may  make 
such  provision  for  the  maintenance  of  the  armo- 
ry building  as  may  be  necessary ;  this  power 
Ming  incidental  to  the  execution  of  the  power 
to  provide  conferred  by  the  statute. 

[Eld.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Militia,  S  42%.] 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty, Chancery  Branch.  Second  Division. 

"To  be  oflScIally  reported." 

Action  between  the  fiscal  court  of  Jeffer- 
son county  and  John  P.  Pflanz.  From  a  judg- 
ment adverse  to  the  fiscal  court  It  appeals. 
Affirmed. 

R.  L.  Page,  for  appellant 

O'RBAR,  O.  J.  By  an  act  of  the  Legisla- 
ture, approved  March  21,  1904  (Laws  1904, 
p.  127,  c.  62),  it  was  provided:  "Where  state 
guard  companies  have  been  or  may  hereafter 
be,  organized,  and  furnished  with  public  arms 
or  equipments  by  the  Governor,  in  any  county 
of  this  commonwealth,  the  fiscal  court  of  said 
county  shall  provide,  at  the  cost  of  tbe  coun- 
ty, an  armory  for  drill,  and  safe  place  for 
keeping  such  public  arms  and  equipments, 
where  they  will  be  at  all  times  accessible  to 
the  company."  It  Is  alleged  in  the  petition 
in  this  case  th'at  companies  of  tbe  state  guard 
have  been  organized  In  Jefferson  county  and 
furnished  equipments  by  the  Governor,  and 
that  the  fiscal  court  of  that  county  has  pro- 
vided at  the  cost  of  the  county  an  armory  for 
drill  and  safe  place  for  keeping  tbe  public 
arms  and  equipments  of  the  guards.  This 
controversy  Is  whether  tbe  duty  and  expense 
of  maintaining,  lighting,  heating,  and  Jan- 
itor's service  for  the  armory  must  be  borne 
by  the  fiscal  court  on  behalf  of  the  county, 
or  by  the  jailer. 

Section  3048,  Ky.  St  1008,  provides:  "The 
Jailer  of  each  county  shall  be  superintendent 
of  the  public  square,  court-house.  cl»k'8  of 
flee.  Jail,  stray-pen  and  other  public  county 
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buildings  at  tbe  seat  of  justice."  The  last- 
named  section  has  been  tbe  law  In  this  state 
for  a  number  of  years.  Section  356,  Ky.  St 
190S,  requires  tbe  Jailer  to  furnlsb  fuel, 
lights,  and  water  to  tbe  circuit  court  rooms, 
and  allows  him  $2  a  day  therefor,  to  be  paid 
out  of  the  state  treasury.  But  as  custodian- 
of  the  courthouse  be  Is  allowed  nothing  In  the 
way  of  fees  for  janitor's  services.  Such 
services  Are  ex  officio  services  for  which  tbe 
jailer  receives  no  fee.  It  was  so  held  In  the 
case  of  Mitchell,  Jailer,  ▼.  Henry  County, 
100  S.  W.  220,  80  Ky.  Law  Rep.  1061.  Sec- 
tion 1749,  Ky.  St  1903,  provides :  "No  fee  bill 
sball  be  made  out  or  compensation  allowed 
hereafter  for  any  ex  officio  services  rendered 
or  to  be  rendered  by  any  officer."  CSoncemlng 
the  general  jurisdiction  of  the  fiscal  court 
over  the  public  funds  and  property  of  the 
county  it  is  provided  (section  1840,  Ky.  St 
1903) :  "The  fiscal  court  shall  have  jurisdic- 
tion to  appropriate  county  funds  authorized 
by  law  to  be  appropriated;  to  erect  and  keep 
in  repair  necessary  public  buildings,  secure  a 
sufficient  jail  and  a  comfortable  and  conven- 
ient plac?  for  holding  court  at  the  county 
seat"  There  Is  no  express  provision  author- 
izing the  fiscal  courts  to  incur  the  expenses 
necessary  to  light  and  beat  and"  care  for  the 
other  county  buildings.  Construing  tbe  lan- 
guage of  section  3948,  supra,  under  the  rule 
ejusdem  generis,  the  expression  "other  county 
buildings  at  the  seat  of  Justice"  has  ref- 
'  erence  to  buildings  of  tbe  same  kind  and 
class  as  those  specifically  mentioned.  If,  for 
example,  tbe  county  almshouse  should  be  lo- 
cated at  the  seat  of  Justice,  It  would  scarcely 
be  contended  that  the  county's  poor  should 
be  provisioned,  clothed,  and  housed  at  the 
expense  of  the  jailer  as  an  ex  officio  service, 
yet  the  counties  of  tbe  commonwealth  are 
required  to  maintain  their  paupers.  Counties 
may  also  Install  workhouses  and  appoint  keej)- 
ers  therefor.  Section  4867,  Ky.  St.  1903.  Such 
workhouses  may  be  established  at  tbe  seat 
of  the  government  of  the  county.  While  sec- 
tion 4S68  provides  for  the  appointment  of 
managers,  the  language  would  not  necessarily 
be  in  conflict  with  the  duties  imposed  on  tbe 
Jailer  by  section  3048,  Ky.  St  1903,  if  that 
section  should  be  construed  as  is  contended 
for  by  tbe  appellant  in  this  case.  Other  in- 
stances might  be  cited  to  tbe  same  effect. 
These  Illustrations  taken  from  the  statutes  of 
tbe  state  confirm  the  construction  we  herein 
place  upon  section  3948,  that  "other  county 
buildings"  has  reference  to  buildings  of  tbe 
same  kind  and  class,  as  tbose  siieclflcally  men- 
tioned in  tbe  section. 

While  a  county  may  not  become  Indebted 
by  implication  of  law  as  private  corporations 
may  be,  but  must  have  a  specific  warrant  of 
the  law  for  every  obligation  they  assume 
(Wortham  v.  Grayson  County,  13  Bush,  53), 
we  think  It  is  necessarily  Implied  in  tbe  stat- 
ute which  authorizes  the  county  to  acquire 
property  and  erect  an  expensive  armory,  and 
the  statute  which  authorizes  the  fiscal  court 


of  the  county  to  appropriate  the  county  funds 
authorized  by  law  to  be  appropriated,  that 
tbe  county,  must  maintain  the  armory  build- 
ing, inasmuch  as  no  other  provision  is  made 
for  its  maintenance.  The  county  must  also 
provide  a  janitor  or  janitors,  and  provide 
for  tbe  heating  and  lighting  of  such  building 
as  may  be  necessary.  These  powers  are  inci- 
dental and  necessary  to  the  execution  of  the 
principal  power  conferred  by  the  statute. 
The  purpose  of  the  statute  could  not  be 
effectuated  otherwise,  and  It  cannot  be  pre- 
sumed that  tbe  Legislature  Intended  that  tbe 
counties  might  erect  such  buildings  and  not 
have  the  power  to  maintain  them  and  keep 
them  In  fit  condition  for  tbe  use  for  which 
they  were  designed.  • 

We  conclude  therefore  that  under  the  stat- 
ute of  1904,  and  under  the  other  statutes 
quoted  above,  tbe  fiscal  court  of  tbe  county 
may  take  such  provision  for  tbe  mainte- 
nance and  care  of  the  armory  building  as  may 
be  necessary  for  its  proper  use. 

Such  was  the  judgment  of  the  chancellor 
bek>w,  and  it  is  affirmed. 


LAKE  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Oct.  30.  1907.) 

1.  Cbihinai.   Law  —  Tbiai.  —  Heuabks   of 

CoUNSEI^-AcnON    OF   COUBT. 

A  remark  of  tbe  prosecuting  attorney  to 
tbe  jury  that  the  commonwealth  would  prove 
that  prosecutrix,  after  testifying  in  the  exam- 
ining trial,  had  Kradnally  grown  worse  from  tlie 
mental  and  physical  shock  received  by  being 
raped,  and  liad  committed  suicide,  was  not  preju- 
dicial, where  the  court  admonished  the  jury 
that  tliey  were  not  to  try  tiie  case  on  the  state- 
ments of  counsel,  but  on  the  law  as  given  by  the 
court  and  on  the  testimony  they  were  permitted 
to  hear ;  that  the  purpose  of  the  statements  of 
counsel  was  simply  to  call  the  jury's  attention 
to  the  testimony  to  be  offered,  etc.,  and  subse- 
quently refused  all  testimony  as  to  the  suicide. 

[Ed.  Note.— For  eases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  |  1693.] 

2.  SAKB— PSKTODICE. 

In  a  prosecution  for  rape,  a  remark  of  the 
prosecuting  attorney  that  prosecutrix  had  been 
proven  to  have  an  nnimpeached  character  for 
virtue,  "but  this  brutal  defendant  has  not 
brought  a  single  witness  to  prove  his  character, 
if  he  has  any,"  was  not  prejudicial  to  defend- 
ant. 

fEld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law.  g  1674.]    ' 

8.  Rape— EJviDENCB— Reputation   of  Pbosb- 

ODTBIX. 

in  a  prosecution  for  rape,  evidence  of  the 
reputation  of  the  prosecutrix  for  virtue  or  un- 
chnstity  is  competent  as  benring  on  the  reason- 
ableness of  her  story  and  the  probability  of 
whether  she  did  or  did  not  consent  to  the  act. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Rape,  H  53,  59.] 

4.  S.sME— Reputation  op  Defendant. 

In  a  prosecution  for  rape,  it  la  competent 
for  defendant  to  prove  a  good  character  for  vir- 
tue and  morality. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Rape,  i  61.1 

5.  Criminal    Law  —  Tbial  —  Remabkb    of 

Counsel. 

Where,  in  a  prosecution  for  rape,  there  was 
testimony  tending  to  overthrow  the  presumption 
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ot  good  charatrter  with  which  the  law  dothed 
defendant,  it  was  competent  for  the  progecuting 
attorney  to  comment  on  defendant's  failure  to 
produce  witnesses  to  prove  his  character  good. 
[Ed.  Note.— For  cases  in  point,  se«  CSent.  Dig. 
vol.  14.  Criminal  Law,  {  1070.] 

6.  SAME>— EVIDENCB — Stenooraphebs. 

Where,  in  a  prosecution  for  rape,  it  ap- 
peared that  prosecutrix  died  soon  after  the  ex- 
amining trial,  it  was  competent  for  the  official 
stenographer  to  read  from  the  transcript  of 
evidence  the  testimony  of  prosecutrix  given  on 
such  trial  after  the  stenographer  had  testified 
that  he  had  accurately  taken  the  testimony  In 
shorthand  and  correctly  transcribed  it,  and  that 
it  was  all  contained  in  the  transcript  as  read 
by  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  i  1232.] 

7.  Saub  —  Appeal  —  Habmi^ss    Ebbob  —  In- 

■TBUCTI0N8. 

In  a  prosecution  for  rape,  the  error  in  an 
instruction  that  if  the  jurjr  believed  that  the 
crime  was  committed  in  "this  county,"  etc.,  in- 
stead of  in  "M.  county,"  was  harmless,  where 
the  trial  occurred  in  M.  county,  the  evidence 
showed  that  it  was  committed  Uiere,  and  there 
was  no  claim  that  it  was  committed  in  any  oth- 
er county. 

8.  Same— FoBu  and  Language  ot  Instbuo- 

TION. 

Where,  in  a  prosecution  for  rape,  the  court 
instructed  that  if  the  jury  believed  beyond  a 
reasonable  doubt  that  defendant  committed  the 
assault,  it  was  not  necessarv  to  repeat  the  words 
"believed  beyond  a  reasonable  doubt."  after  the 
phrase  in  the  same  instruction  that  if  they  "fur- 
ther" believed,  etc. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  1991.] 

9.  SAMI^— Inbtbuctino  Convebsklt. 

Where,  in  a  prosecution  for  rape,  the  conrt 
fairly  submitted  the  question  of  consent  by  pros- 
ecutrix, it  was  not  necessary  to  further  instruct 
conversely. 

Appeal  from  Circuit  Court,  Mercer  County. 
"Not  to  be  officially  reported." 
Abe  Lake  was  convicted  of  rape,  and  ap- 
peals.   Affirmed. 

Robert  Harding,  E.  M.  Hardin,  and  Ctaaa. 
T.  Com,  for  appellant  N.  B.  Hays,  Atty. 
Gen.,  and  Chas.  H.  Morris,  for  the  Common- 
wealth. 

SETTLE,  J.  The  appellant,  Abe  Lake,  was 
indicted  in  the  Mercer  circuit  court  for  the 
crime  of  rape,  alleged  to  have  been  com- 
mitted upon  the  person  of  Mrs.  Ida  Chambers 
June  20,  1900.  He  was  tried  shortly  after 
the  indictment  was  returned  by  the  grand 
Jury,  by  verdict  of  a  petit  jury  found  guilty 
as  charged,  and  his  punishment  fixed  at  13 
years'  confinement  in  the  penitentiary.  He 
now  complains  that  his  conviction  was  not 
legally  effected,  and  asks  the  reversal  of  the 
Judgment  of  the  circuit  court 

Briefly  stated,  the  material  facts  shown  by 
the  commonwealth  were  as  follows:  Mrs. 
Chambers  was  a  sister  of  appellant's  wife, 
who  died  about  nine  weeks  before  the  crime 
charged  against  appellant  was  committed. 
During  the  wife's  illness,  which  lasted  many 
months,  she  was  duly  ministered  to  by  her 
sister,  Mrs.  Chambers,  another  sister.  Miss 
Goodictt,    and   her    mother,    Mrs.    Goodlett 


Before  her  death,  the  mother  and  sisters  were 
requested  by  appellant's  wife  to  take  some 
oversight  of  her  two  little  children  and  the 
household  affairs  of  her  husband  after  ber 
death,  which  they  promised  to  do.    June  20, 
1906,  Mrs.  Chambers,  who  lived  about   nine 
miles  from   appellant's   residence  and    also 
that  of  her  mother,  Mrs.  Goodlett,  drove  from 
ber  own  home  to  the  residence  of  the  latter. 
Aiq;>ellant  being  then  engaged  In  aisistlns  tli» 
Goodlett  family  to  harvest  their  wheat  went 
to  the  bouse  while  Mrs.  Chambers  was    at 
her  mother's  to  inquire  about  some  washing 
Miss  Goodlett  had  been  asked  to  do  for  him. 
Miss  Gtoodlett  Informed  him  that  the  dothins 
was  not  ready  for  him,  but  that  it  would  be 
soon,  and  that  she  would  get  her  sister,  Mrs. 
Chambers,  who  would  pass  appellant's  house 
in  returning  to  her  home,  to  take  the  clotb- 
tng  to  him  in  her  buggy,  to  which  both  appel- 
lant and  Mrs.  Chambers  assented,  wbereupcm 
appellant   returned   to  the   wheat  field  and 
early  In  the  afternoon  went  to  his  bonae. 
Pursuant  to  the  arrangement  made  at  Mrs. 
Goodlett's,  Mrs.  Chambers  upon  leaving  tbe 
latter's  home  drove  by  appellant's  residence 
with  the  clothes  her  sister  had  washed  for 
him,  arriving  there  about  2  o'clock  p.  m.    Ap- 
pellant met  her  at  his  yard  gate  and  asked 
her  to  get  out  of  her  buggy  and  go  Into  tbe 
house.     She  at  first  declined  the  invitation, 
telling  him  that  she  did  not  have  the  time, 
as  she  had  to  go  by  the  house  of  a  nelKhbor 
for  a  bee  gum  belonging  to  her  husliand,  t>ut, 
upon  appellant's  insistence  tliat  she  go  into 
tbe  house  long  enough  to  make  up  his  bed 
and  find  him  some  towels  which  she  or  her 
sister  had  previously  washed  and  put  away 
for  him,  Mrs.  Chambers  complied  with  his 
request,  and  they  entered  the  house  together; 
she  in  the  lead.     Upon  entering  tbe  room 
where  the  bed  was,  she  went  toward  the  bed 
for  the  purpose  of  making  it  up  as  requested. 
When  she  reached  it  she  was  seized  by  appd> 
lant  and  forced  upon  the  bed;  he  at  the  same 
time  telling  her  what  he  proposed  to  do  to  her. 
She  refused  to  yield  to  bis  wishes  and  strug- 
gled to  get  loose,  screaming  as  she  did  so, 
and  saying  to  him  she  would  die  if  he  did  not 
let  ber  up,  in  reply  to  which  he  told  her  if 
she  died  they  would  die  together,  and  then 
placing  his  hand  upon  her  mouth  to  suppress 
her  cries,  he  succeeded,  despite  ber  strug- 
gles, in  forcibly  having  carnal  knowledge  of 
ber.    Mrs.  Chambers  was  38  years  of  age  and 
a  very  nervous  and  delicate  woman;   api)el- 
lant  being  several  years  younger  and  a  very 
vigorous  man.    When  released  by  appellant, 
Mrs.  Chambers  immediately  left  the  house, 
and  getting  into  her  buggy  started  home.    Ap- 
pellant followed  her  to  tbe  buggy  and  asked 
her  not  to  tell  what  he  had  done  to  her,  in- 
forming  her,  if  she  told  it  he  or  Steve  (mean- 
ing  her  husband)  would  have  to  die;    also^ 
that  be  intended  to  stay  at  her  home  that 
night  and  would  klU  her  If  she  toid  on  him. 
Appellant  did  spend  the  night  at  the  home  of 
the  Chambers,  as  he  said  he  would  do;  but 
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before  doing  ao  be  borrowed  of  a  neighbor 
a  pistol,  which  he  exhibited  npoa  getting 
there  and  while  in  the  house,  but,  upon 
Chambers  objecting  to  his  handling  It  In  the 
presence  of  the  family,  because  of  the  fear 
that  It  might  accidentally  be  discbai-ged,  ap- 
I)ellant  withdrew  the  cartridges  from  it  and 
laid  the  unloaded  weapon  on  the  mantle, 
where  it  remained  all  night;  he  sleeping  with 
young  Chambers,  son  of  the  prosecutrix.  In 
another  room  of  the  house.  On  the  follow- 
ing morning,  appellant  again  took  possession 
of  the  pistol,  reloaded  and  placed  it  under  the 
seat  of  his  buggy.  Shortly  thereafter  he  and 
young  Chambers  left  for  Spencer  county,  car- 
rying with  them  two  young  ladies  of  the 
neighborhood.  The  trip  to  Spencer  county 
appeared  to  have  been  arranged  by  appel- 
lant and  young  Chambers  previously  to  their 
going;  it  being  a  part  of  the  plan  that  ap- 
pellant should  spend  the  night  before  at  the 
home  of  Chambers.  On  the  night  of  ap- 
pellant's stay  at  Chambers'  residence,  Mrs. 
Chambers  seemed  to  have  avoided  blm  and 
remained  in  the  kitchen  nearly  all  the  time 
be  was  there.  She  did  not,  however,  reveal 
to  her  husband  the  outrage  committed  upon 
her  by  appellant  until  noon  of  the  day  follow- 
ing its  perpetration  and  after  bis  departure 
for  Spencer  county;  the  reason  given  by  her 
for  not  doing  so  being  that  appellant  would 
make  good  his  threat  of  killing  her  or  her 
husband  If  she  informed  on  blm.  When  she 
finally  communicated  the  matter  to  her  hos- 
t>and,  she  took  him  to  the  barn,  where  her 
story  could  not  be  overheard  by  other  mem- 
bers of  the  family.  Immediately*  following 
the  revelation,  the  husband  procured  a  war- 
rant for  the  arrest  of  appellant  upon  the 
charge  of  rape,  and  the  latter,  after  conceal- 
ing himself  for  several  days  from  the  sheriff, 
finally  surrendered  to  that  officer.  Although 
Mrs.  Chambers  was  uncorroborated  by  any 
other  eye  witness  as  to  what  occurred  at  the 
time  of  the  commission  of  the  alleged  rape 
of  her  person,  her  version  of  It  was  support- 
ed by  certain  physical  facts  of  considerable 
weight  and  importance,  such  as  the  torn 
eonditlon  of  her  clothing,  seen  by  members 
of  her  family  when  she  got  home  that  day, 
and  later  her  dejection  and  distress  of  mind, 
which  soon  produced  illness  and  speedily 
caused  her  death. 

At  the  conclusion  of  appellant's  testimony, 
many  witnesses,  some  of  whom  had  known 
Mrs.  Chambers  from  her  infancy,  testified  in 
rebuttal  as  to  her  reputation  for  chastity ;  all 
agreeing  that  It  was  above  reproach.  Appel- 
lant's own  testimony  agreed  with  that  of 
Mrs.  Chambers  In  several  particulars,  though 
as  to  what  occurred  at  his  house  they  widely 
difitered.  He  admitted  having  sexual  Inter- 
course with  her  on  that  occasion,  but  denied 
that  it  was  by  force  or  against  her  will. 
Without  repeating  his  version  of  what  oc- 
curred, much  of  which  was  Indecent  and 
nauseating,  it  Is  sufficient  to  say  that  he 
dalmed  that  she  freely  consented  to  all  that 


took  place,  and  that  he  had  on  a  previous  oc- 
casion two  weeks  after  the  death  of  his  wita 
had  carnal  knowledge  of  her  at  her  home. 
His  conduct  and  admissions  conduced  to 
show  that  he  planned  to  get  to  his  home,  and 
made  haste  to  do  so,  on  the  day  Mrs.  Cham- 
bers carried  his  clothes  to  blm,  before  she  ar- 
rived there  and  in  order  to  have  sexual  Inter- 
course with  her ;  and  In  view  of  his  state- . 
ment  to  the  witness  Rogers  two  hours  before. 
In  substance,  that  he  Intended  to  have  such 
Intercourse  with  somebody  If  he  had  to  force 
It,  there  was  evidence  from  which  the  Jury 
might  have  Inferred  his  purpose  was  to  have 
such  carnal  knowledge  of  her  without  her 
consent.  If  such  consent  could  not  be  obtained. 
The  only  testimony  Introduced  in  appellant's 
behalf  which  tended  to  support  his  claim  that 
Mrs.  Chambers  gave  her  consent  to  what 
transpired  between  them  at  his  bouse  was 
furnished  by  two  or  three  witnesses  whom 
she  met  on  her  way  home,  who  testified  to 
the  effect  that  she  then  appeared  to  be  in  an 
agreeable  frame  of  mind,  and  that  they  did 
not  observe  any  rents  In  her  garments.  Mrs. 
Chambers  positively  denied  having  sexual  In- 
tercourse with  appellant  at  her  home  prior  to 
the  commission  of  the  rape. 

While  it  is  our  province  to  pass  upon  the 
facts  furnished  by  the  reiord,  viewing  them 
as  a  whole,  we  can  well  understand  why  the 
jury  regarded  them  sufficient  to  warrant  ti^ 
verdict  returned.  Several  of  the  numerous 
grounds  filed  in  support  of  his,  motion  tor  a 
new  trial  are  now  relied  on  by  appellant  for 
a  reversal.  One  of  these  Is  the  complaint 
that  the  lower  court  erred  in  permitting  em- 
ployed counsel  to  say  to  the  Jury,  in  the  open- 
ing statement  for  the  commonwealth :  "That 
the  commomnwealth  would  prove  that  Mrs. 
Chambers,  after  giving  her  testimony  In  the 
examining  trial,  had  gradually  grown  worse 
from  the  mental  and  physical  shock  received 
by  being  raped,  and  had  committed  suicide 
and  was  now  dead."  This  statement  was  Im- 
proper; but,  in  view  of  what  was  said  by 
the  court  when  it  was  objected  to  by  counsel 
for  appellant,  and  of  the  court's  subsequent 
refusal  of  all  testimony  offered  by  the  com- 
monwealth for  the  purpose  of  showing  that 
Mrs.  Chambers  had  committed  suicide,  we  do 
not  think  the  statement  was  prejudicial.  The 
court  admonished  the  Jury  that  they  were  not 
to  try  the  case  up3n  the  statements  of  coun- 
sel, but  upon  the  law  as  given  by  the  court 
and  the  testimony  they  were  permitted  to 
hear,  that  the  purpose  of  the  statement  of 
counsel  was  simply  to  call  the  Jury's  atten- 
tion to  the  testimony  to  be  offered,  and  that 
It  was  impossible  for  the  court  to  determine 
In  advance  the  relevancy  of  the  testimony  In 
question,  but  it  would  be  passed  on  when  of- 
fered. This  statement  of  the  court  conveyed 
a  sufficient  warning  to  the  Jury  that  they 
were  not  to  consider  the  objectionable  state- 
ment of  counsel,  and  when,  later,  all  testi- 
mony with  reference  to  the  cause  or  manner 
of  Mrs.  Chambers'  death  was  excluded  by  the 
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court  in  the  hearing  of  the  Jury,  we  are  not 
disposed  to  l>elleye  they  were  so  wanting  In 
Intelligence  as  to  fall  to  unrterstand  that  the 
statement  of  counsel  in  the  opening  of  the 
case  was  to  be  disregarded  by  them. 

Complaint  is  also  made  that  counsel  for  the 
commonwealth  in  argrumeut  to  the  Jury  was 
permitted  to  say:  "This  poor  woman  has 
proven  by  these  ladies  and  gentlemen  in 
whose  circle  of  society  she  moved  that  she 
has  an  unimpeached  character  for  virtue  and 
chastity,  but  this  brutal  defendant  has  not 
brought  a  single  witness  to  prove  his  char- 
acter, If  he  has  any."  It  is  further  claimed 
that,  when  the  above  statement  was  made, 
the  regular  Judge  of  the  court  was  absent 
from  the  courtroom,  and  his  seat  occupied  by 
B.  L.  Hardin,  who,  upon  being  asked  by  coun- 
sel for  appellant  to  exclude  the  statement 
from  the  Jury  and  tell  them  to  disregard  it, 
failed  or  refused  to  do  so,  or  to  rule  thereon. 
If  the  statement  was  not  prejudicial,  it  is  not 
material  whether  the  regular  Judge  or  Mr. 
Hardin,  by  his  selection,  was  at  the  time  oc- 
cupying the  bench,  or  whether  the  latter  re- 
fused to  rule  upon  the  objection  made  by  ap- 
pellant's counsel.  In  our  opinion  the  state- 
ment in  question,  though  unnecessarily  harsh 
in  expression,  was  not  prejudicial.  If  it  was 
proper  for  the  conAionweaith  to  prove  that 
the  character  of  the  prosecutrix  for  virtue 
was  good,  it  was  clearly  proper  for  counsel 
to  comment  on  that  fact  to  the  Jury.  No 
principle  Is  better  settled  than  that  the  repu- 
tation of  the  prosecutrix  in  a  case  of  rape,  for 
virtue  or  the  want  of  it,  is  always  competent 
evidence,  not  to  Justify  the  act  of  rape,  If  the 
reputation  is  good,  or  to  excuse  it,  if  the 
reputation  is  bad,  but  as  bearing  upon  the 
reasonableness  or  unreasonableness  of  her 
story  and  the  probability  of  whether  she  did 
or  did  not  consent  to  the  act.  Carglll  v.  Com- 
monwealth, 93  Ky.  678,  20  8.  W.  782.  It  wag 
also  competent  for  appellant  to  prove  a  good 
character  for  virtue  and  morality.  While  be 
had  the  right  to  rely  upon  the  presumption  of 
good  character  afforded  by  the  law,  such  pre- 
sumption may  be  overthrown  by  means  other 
than,  the  Introduction  of  witnesses  to  im- 
peach his  character.  As  there  was  testimony 
In  behalf  of  the  commonwealth  which  tended 
to  overthrow  the  presumption  of  good  char- 
acter with  which  the  law  clothed  appellant,  it 
was  competent  for  counsel  representing  the 
commonwealth  to  argue  that  such*  was  the 
case,  and  to  comment  on  his  failure  to  intro- 
duce witnesses  to  prove  his  character  good. 
The  law  forbids  counsel  for  the  common- 
wealth to  comment  upon  or  refer  to  the  fail- 
ure of  the  defendant,  in  a  criminal  case,  to 
testify  in  his  own  behalf;  but  this  inhibition 
does  not  exclude  the  right  of  counsel  to  com- 
ment upon  hts  failure  to  Introduce  other  wit- 
nesses in  his  behalf  as  to  any  matter  relating 
to  his  defense. 

Appellant  also  contends  that  the  trial  court 
erred  in  admitting  the  testimony  of  C.  E. 
Ranlcln,  official  stenographer  of  the  court. 


and  permitting  him  to  read  from  the  trans- 
cript of  evidence  Mrs.  Chambers'  testimony 
in  reference  to  appellant's  guilt  of  the  crime 
charged,  given  on  the  examining  trial,  which 
transcript  was  made  by  Rankin  from  his 
stenographic  notes  of  her  testimony  taken 
while  she  was  on  the  witness  stand.  As  Mrs. 
Chambers'  death  occurred  shortly  after  the- 
examining  trial,  the  question  of  whether  her 
testimony  given  on  that  trial  could  be  read 
from  the  transcript  of  the  official  stenogra- 
pher on  the  trial  In  the  circuit  court  was  to 
be  determined  from  the  facts  elicited  by  the 
questions  asked  the  latter,  and  his  answers 
thereto,  before  allowing  him  to  read  the 
transcript  of  her  testimony  to  the  Jury. 
Therefore  it  was  proper  to  prove  by  him  tiiat 
he  had  accurately  taken  her  testimony  In 
shorthand  and  correctly  transcMbed  it,  and 
that  It  was  all  contained  in  the  transcript 
as  read  by  him  to  the  Jury,  and  also  proper 
to  show  by  him  that  be  was  an  experienced 
and  skilled  stenographer.  It  follows  there- 
fore that  the  lower  court  did  not  err  In  al- 
lowing the  official  stenographer  to  read  to  the 
Jury  the  transcript  of  Mrs.  Chambers'  tes- 
timony. As  said  in  Fuqua  v.  Commonwealth, 
118  Ky.  678,  81  S.  W.  923:  "Where  the  wit- 
ness Is  deceased,  the  authorities  hold,  in 
uniform  accord,  that  proof  of  his  testimony 
upon  a  second  trial  is  admissible.  This 
rule  is  bottomed  upon  necessity,  and  Its 
aim  Is  to  prevent  the  defeat  of  Justice. 
♦  ♦  ♦  The  only  feature  of  this  question 
that  remains  to  l>e  considered  is  as  to  the 
admissibility  of  the  transcript  of  the  official 
stenographer  which  was  used  in  this  case. 
As  the  stenographer,  if  familiar  with  the 
testimony,  given  by  Davis  at  the  previous 
trial,  might,  from  mere  recollection,  hove  de- 
tailed it  to  the  Jury,  we  know  of  no  reason 
why  he  should  not  have  been  permitted  to 
read  it  from  the  transcript  made  from  the 
stenographic  notes  taken  by  him  at  the  time 
Davis  testified.  Manifestly,  It  was  and  Is 
more  accurate  than  the  memory  of  any 
human  witness  who  may  have  heard  Davis 
testify."  2  Roberson's  Orim.  Law  &  Praa 
p.  1077.  In  the  more  recent  case  of  Austin 
V.  Commonwealth,  98  8.  W.  295,  30  Ky.  Law 
Rep.  295,  this  question  was  again  before  the 
court.  It  was  insisted  in  that  case,  by  coun- 
sel for  the  defendant,  that  the  stenographer's 
report  of  the  evidence  of  a  deceased  witness 
taken  on  a  former  trial  was  the  best  evi- 
dence, and  that  the  trial  court  erred  In  al- 
lowing the  Introduction  of  a  bystander  to 
prove  what  the  deceased  witness  had  said. 
Instead  of  requiring  his  testimony  to  be  read 
from  the  stenographer's  report  of  it  This 
court  held  that  the  former  statements  of  the 
witness  could  be  proved  in  either  manner; 
that  is,  by  either  method.  In  the  opinion  it 
is  said:  "We  think  the  stenographer's  bill 
may  be  proved  and  read  by  him  as  evidence 
of  what  a  deceased  witness  may  have  testified 
on  a  former  trial,  when  that  fact  may  be 
proved,  provided  that  it  was  taken  down  ae- 
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curately  by  him  at  tbe  trial  and  Is  correct- 
ly transcribed." 

Appellant  further  inaistb  tbat  the  court 
erred  in  tbe  Instructions  given  the  Jury,  and, 
also,  in  failing  to.  Instruct  them  upon  the 
theory  of  tbe  defense.  Tbe  instructions  were 
but  two  In  number,  and  are  as  follows:  "(1) 
If  you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  In  this  county,  and  be- 
fore the  finding  of  the  Indictment,  to  wit, 
February  6,  1907,  tbe  defendant,  Abe  Lake, 
feloniously  made  an  assault  upon  Mrs.  Ida 
L.  Chambers,  and  then  and  there  by  the  means 
of  force  had  carnal  l^nowledge  of  her,  and, 
further,  tbat  the  same  was  accomplished 
against  her  will  and  consent,  then  you  will 
find  the  defendant  guilty  as  charged,  and  fix 
his  punishment  at  confinement  In  tbe  peni- 
tentiary at  not  less  than  10,  nor  more  than  20, 
years,  or  at  death.  In  your  discretion.  (2) 
If  yon  have  a  reasonable  doubt  of  the  defend- 
ant being  proven  guilty,  then  you  will  find 
him  not  guilty." 

It  Is  objected  that  the  first  instruction  Is 
wrong,  in  that  It  uses  the  expression  "this 
county,"  instead  of  "Mercer  county."  It 
would  have  been  better  for  tbe  court  to  bave 
used  the  words  "in  Mercer  county";  but 
the  error  in  not  doing  so  could  not  bave 
been  hurtful,  as  the  trial  occurred  in  Mercer 
county,  the  testimony  showed  that  the  crime 
was  committed  in  that  county,  and  no  claim 
was  made  that  It  was  committed  in  any  other 
county. 

It  is  further  contended  that  instruction  No. 
1  is  erroneous  because  It  does  not  contain  the 
words  "believe  beyond  a  .reasonable  doubt" 
after  the  word  "further."  This  also  was 
harmless  error,  for  the  words  "believe  be- 
yond a  reasonable  doubt,"  appearing  in  a 
previous  part  of  the  instruction,  are  to  be 
read  into  it  where  appellant  complains  it 
was  omitted.  In  O'Day  v.  Commonwealth, 
99  S.  W.  937,  80  Ky.  Law  Rep.  849,  It  is 
said:  "Appellant  also  complains  of  instruc- 
tion No.  4,  because  the  Jury  is  not  told  tbat 
they  should  'believe  beyond  a  reasonable 
doubt'  that  appellant  brought  on  the  diffi- 
culty before  they  could  deprive  him  of  the 
self-defense  Instruction.  It  Is  true,  It  has 
been  held  that  the  words  'beyond  a  reason- 
able doubt'  form  a  necessary  part  of  this  In- 
struction, but  it  has  also  been  held,  in  the 
case  of  McClemand  v.  Commonwealth,  12  S. 
W.  148,  11  Ky.  Law  Rep.  301,  that,  when 
accused  has  by  proper  Instructions  been 
given  the  benefit  of  a  reasonable  doubt  on 
the  entire  case,  he  is  not, prejudiced  by  the 
omission  of  the  phrase  from  a  clause  In  one 
of  the  instructions."  In  Powers  v.  Common- 
wealth, 61  S.  W.  735,  22  Ky.  Law  Rep.  1807, 
53  L.  R.  A.  245,  It  Is  said:  In  answering  an 
objection  to  the  second  instruction  because 
It  did  not  contain  the  phrase  "if  the  jury  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt,"  this  court  said:  "This  phrase,  bow- 
ever,  at  tbe  beginning  of  the  instruction, 
clearly  applies  to  every  on«  of  the  ingredients 


detailed  therein  as  constituting  guilt  of  tbe 
ofTense  charged.  It  not  only  applies  gram- 
matically, but,  we  think,  could  not  otherwise 
be  understood  by  a  person  of  average  Intel- 
ligence." 

As  to  the  further  complaint  of  appellant 
that  the  court  did  not  give  an  Instruction  the 
converse  of  No.  1,  It  is  sufficient  to  say  that 
while  it  is  usual,  and  would  bave  been  en- 
tirely proper  to  do  so,  the  failure  of  the 
court  to  give  such  an  Instruction  was  not 
error  In  this  case.  We  regard  the  opinion  In 
the  case  of  Clymer  r.  Commonwealth,  64  S. 
W.  409,  23  Ky.  Law  Rep.  1041,  as  con- 
clusive of  this  point  The  opinion,  in  an- 
swering tbe  same  complaint  here  made,  says : 
"The  court  fairly  submitted  to  the  Jury  the 
question  of  consent  by  tbe  prosecutrix,  and 
it  was  not  necessary,  after  this  matter  had 
been  submitted  in  one  Instruction,  to  giv» 
another  stating  the  converse  of  the  instruc- 
tion given."  Lowry  v.  Commonwealth,  65  S. 
W.  434,  23  Ky.  Law  Rep.  1553. 

Upon  tbe  whole  case  we  are  satisfied  that 
no  error  was  committed  by  the  lower  court 
that  can  be  said  to  have  prejudiced  any  sub- 
stantial right  of  the  appellant 

Judgment  affirmed. 


I.  DROEQB  ft  SONS  FOUNDRY  CO.  v. 

ROBERT  FIELD  SALES  AGENCY. 

(Court  of  Appeals  of  Kentucky.    Oct.  31,  1907.) 

1.  Apfeai.  —  Habmlebb  E2BR0B  —  Ebbobs  Not 
Affecting  Substantial  Rights. 

Where  defendant  is  admittedly  a  corpora- 
tion, and  the  judgment  is  against  it  in  the  cor- 
rect corporate  name,  it  will  not  be  reversed  on 
appeal  simply  because  the  petition  did  not  desig- 
nate defendant  a  corporation ;  Civ.  Code  Prac. 
S  756,  providing  that  errors  to  authorize  reversal 
must  be  prejudicial  to  the  substantial  rights  of 
a  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  g  4029.] 

2.  Same— AssioNiRQ  Cause  of  Action. 

Where  defendant  is  sued  by  one  entitled  to 
recover  the  amount  in  issue,  the  fact  tliat  plain- 
tiff has  assigned  the  claim  and  sues  for  his  as- 
signee does  not  aSect  the  substantial  rights  of 
defendant,  since  the  judgment  would  be  a  com- 
plete protection  to  him. 

{Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f  4029.] 

3.  Sake  —  Misspelmno    Pabtt's    Namb   ik- 
JuDOMEirr. 

The  misspelling  of  plaintiff's  name  in  a 
judgment  by  the  clerk  is  not  ground  for  an 
appeal,  where  not  presented  by  motion  and  act- 
ed upon  by  the  lower  court  under  the  express 
provisions  of  Civ.  Code  Prac.  S  516,  and  such 
provision  cannot  be  waived  by  the  parties. 

[Bid.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  S  1391.] 

Appeal  from  Circuit  Court  Kenton  County. 

"Not  to  be  officially  reported." 

Action  by  the  Robert  Field  Sales  Agency 
against  the  I.  Droege  &  Sous  Foundry  Com- 
pany. Judgment  for  plaintlS  was  affirmed 
upou  defendant's  appeal  on  the  ground  that 
the  appeal  was  prosecuted  for  delay,  and  de- 
fendant moves  to  set  aside  the  order  of  af- 
firmance.   Motion  overruled. 
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M.  M.  Durrett  and  Greene  &  Van  Winkle, 
for  appellant    B.  F.  Orazianl,  for  appellee. 

O'RBAB,  C.  J.    Robert  Field   was  doing 
t)usineBs  In  October,  1906,  under  the  style  of 
the  Robert  Field  Sales  Agency.    He  sold  and 
delivered  to  the  defendant,  the  I.  Droege  & 
Sons  Foundry   Company,   two  car  loads  of 
coke  and  one  car  load  of  pig  Iron.    The  con- 
tract price  was  $814.50,  due  In  30  days  after 
the  sale,  but  It  was  not  paid.    Whereupon 
Robert  Field,  suing  on  behalf  of  the  Robert 
Field  Company,  tbe  latter  being  an  incorpo- 
rated company,  which  succeeded  to  the  busi- 
ness and  assets  of  Robert  Field,  so  it  is  al- 
leged, filed  his  suit  against  the  I.  Droege  & 
Sons  Foundry  Company  and  certain  parties 
claimed  to  be  members  of  tbe  latter  company 
doing  business  as  a  copartnership.    Tbe  suit 
was  to  recover  the  contract  price  of  the  coke 
«nd  iron.    The  answer  denied,  upon  lack  of 
Information,  that  the  Robert  Field  Company 
was  a  corporation,  or  that  the  account  sued 
upon  had  been  assigned  to  it    No  defense 
was  made  to  the  claim  sued  upon.    The  cir- 
cuit court  treated  the  answer  as  presenting 
no  defense  to  the  suit  and  rendered  judgment 
by  default.    Later  in  the  term  the  defendant 
filed  an  affidavit  setting  up  that  the  I.  Droege 
■&  Sons  Foundry  Company  was  a  corpora- 
tion, that  it  was  such  at  tbe  time  set  ont  In 
the  petition,  and  that  neither  of  the  parties 
named  and  joined  as  codefendants  were  part- 
ners doing  business  under  the  name  of  I. 
Droege  &  Sons  Foundry  C<»upany,  whereup- 
on the  defendant  moved  to  set  aside  the 
Judgment    Its  motion  was  overruled.    The 
defendant  then  prosecuted  this  appeal,  hav- 
ing superseded  tbe  Judgment    The  judgment 
reads  as  follows:     "The  plaintiff  ai^ared, 
■and  the  defendant  being  called,  and  failing 
to  answer.  It  Is  therefore  adjudged  that  tbe 
plaintiff,   the  Robert  Field  Sales   Company, 
recover  of  the  defendant  tbe  I.  Droege  & 
^ns  Foundry  Company,  the  sum  of  one  hun- 
dred and  eleven  and  »»/ioo  ($111.50)  dollars, 
with  Interest  thereon  from  the  24tb  day  of 
Norember,  1900,  until  paid,  and  the  sum  of 
five  hundred  and  eighty-one  ($581.00)  with 
Interest  thereon  from  the  24tb  day  of  Novem- 
ber, 1906,  until  paid,  and  the  further  sum 
of  one  hundred  and  twenty-two  ($122.00)  dol- 
lars, with  interest  thereon  from  the  13th  day 
of  December,  1900,  until  paid,  and  their  cost 
herein."    On  tbe  calling  of  the  case  on  the 
docket  of  this  court  on  tbe  day  on  which  It 
was  set,  the  appellee,  having  Indorsed  on  the 
record  tbe  statement  required  by  section  759 
of  the   Civil   Code  of  Practice  moved   the 
court  to  affirm  the  Judgment  upon  the  ground 
that  the  appeal  was  being  prosecuted  for  de- 
lay merely.    At  that  time  appellant  bad  not 
filed  a  brief  in  the  record.    The  motion  was 
sustained,  and  tbe  judgment  was  affirmed  up- 
on  the   ground   stated.    A   motion   is   now 
made  to  set  aside  that  order  because  it  is 
asserted  there  are  reversible  errors  in  the 
record;  furthermore,  that  appellant  because 


of  tbe  Illness  of  Its  counsel,  was  prevented 
from  filing  its  brief  within  the  time  prescrib- 
ed by  the  rules  of  this  court  Additional 
counsel  appeared  for  appellant  on  tbls  mo- 
Uon. 

Tbe  judgment  was  not  affirmed  because  the 
brief  for  appellant  was  not  filed  in  time. 
Under  tbe  rules  of  tbe  court  another  penalty, 
that  of  dismissal  of  the  appeal.  Is  provided 
for  such  failure.  Rule  3  of  this  court  (92  S. 
W.  Ix).  But  the  Judgment  was  affirmed,  be- 
cause upon  an  Inspection  of  the  record  it 
was  apparent  to  the  court  that  there  was  no 
error  committed  prejudicial  to  any  substan- 
tial rights  of  the  appellant  As  stated,  the 
facts  stand  undented  in  so  far  as  defendant's 
liability  Is  concerned.  As  seen,  the  judgment 
Is  against  the  defendant  not  as  a  copartner- 
ship, but  in  the  correct  corporate  name.  It 
being  admitted  that  tbe  appellant  wbo  was 
one  of  the  defendants  sued.  Is  a  corporation, 
the  Judgment  rendered  against  It  would  not 
be  reversed  on  appeal  because  tbe  petition 
did  not  say  that  the  appellant  was  a  coriK>- 
ratlon.  The  Judgment  Is  not  void  on  tbat  ac- 
count, nor  Is  tbe  failure  of  tbe  petition  to 
sufficiently  state  the  plaintiff's  case  in  this 
respect  such  a  substantial  error  or  so  preju- 
dicial to  tbe  substantial  rights  of  the  appel- 
lant as  would  entitle  It  to  a  reversal  of  the 
Judgment    Section  756,  Civ.  Code  Prac. 

The  suit  was  brought  by  Robert  Field  as  a 
plaintiff.    He  joined  his  assignee,  the  Robert 
Field  Company,  as  a  coplaintiff,  alleging  that 
It  was  a  corporation,  and  that  he  had  as- 
signed tbe  claim  sued  upon  to  It    It  was  not 
material  to  tbe  defendant  whether  tbe  as- 
signment was  made  or  not  or  whether  the 
Robert  Field  Company  was  a  corporation.    It 
being  undenied,  and  therefore  admitted,  that 
the  defendant  had  bought  the  property  sued 
for  from  Robert  Field  at  tbe  price  stated  and 
bad  failed  to  pay  tor  it  Robert  Field  was  en- 
titled to  recover  the  stipulated  price;    and, 
if  he  saw  proper  to  assign  or  allow  tbe  re- 
covery to  be  for  tbe  benefit  of  another,  tbat 
was  a  matter  tbat  concerned  him  alone.    The 
Judgment  in  the  action  to  which  be  was  a 
party  and  which  he  had  prosecuted  on  behalf 
of  bis  assignee  would  be  a  complete  bar  and 
protection  to  the  defendant    The  issue  ten- 
dered by  tbe  answer  was  Immaterial,  and  its 
being  Ignored  by  the  circuit  court  does  not 
it  appears  to  us,  affect  the  substantial  rights 
of   the  defendant    Nor  does   the   appellant 
now  claim  that  It  had  a  valid  defense  or  any 
defense  to  the  cause  of  action  set  out  In  tbe 
petition. 

It  is  furthermore  suggested  that  <t8  the 
Judgment  is  in  favor  of  the  Robert  Field 
"Scales"  Company,  it  is  void,  inasmuch  aa 
there  Is  no  such  concern,  and  that  It  was  not 
a  party  to  the  suit  The  word  "Scales"  ap- 
pearing in  the  judgment  in  the  name  of  the 
appellee  company  is  a  mere  clerical  mispri- 
sion. It  Is  no  more  than  If  a  middle  Initial 
in  tbe  name  of  tbe  plaintiff,  had  been  in- 
correctly stated  In  the  Judgment  or  its  name 
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bad  been  misspelled.  It  is  such  an  error  as 
that  either  party  may  cause  to  be  corrected 
by  an  aH>llcation  to  the  drcnlt  court  It  U 
provided  by  section  S16  of  the  Civil  Code  of 
Practice  that  the  mlq;>ilBlon  of  the  clerk 
■hall  not  be  a  gronnd  for  an  appeal  until  the 
same  shall  have  been  presented  and  acted  up- 
on In  the  circuit  court  Appellant  Insists 
that  appellee  has  waived  this  provision  of 
the  Code  by  asking  that  the  case  be  submit- 
ted for  affirmance  as  a  delay  case;  but  the 
Liegislature  has  provided  by  the  section 
stated'  that  such  clerical  ml^trlslon  shall  not 
be  ground  for  an  appeal  until  first  acted  on 
by  the  lower  court.  It  is  not  competent  for 
the  parties  to  waive  this  provision  of  the 
Code  and  ccmfer  a  Jurisdiction  upon  this 
court  which  the  Legislature  has  denied  to  it 
Such  errors  are  generally  Immaterial  or  fre- 
quently matters  of  mere  oversight  or  Inad- 
vertence disclosed  by  the  record  Itself.  A 
simple  and  eftectlve  remedy  for  their  correc- 
tion is  provided  by  the  Code  in  allowing  the 
trial  court  after  the  term  to  correct  them  up- 
on the  motion  of  either  party  upon  notice. 
This  may  yet  be  done  and  every  ground  of 
complaint  now  urged  be  satisfied  in  the  court 
below.  We  are  unable  to  discover  any  merit 
in  the  record  on  behalf  of  the  appellant 
The  appeal  is  frivolous  and  not  substantial. 
The  appellee  ought  not  to  be  delayed  In  the 
collection  of  an  admitted  due  demand  by 
such  immaterial  technicalities. 

The  motion  to  set  aside  the  Judgment  af- 
firming is  overruled. 


DAVIS,  County  Judge,  v.  HBNDBRSON  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  81,  1907.) 

1.  INTOXICATIRQ  IdQtTOBS  —  LiOOAI.  QPTIOH 
BLBCTIOR— PKTITION— WlTHDBAWAI,  OT  SlG- 
RATUBE. 

Signers  of  a  petition  for  a  local  option 
election  may  withdraw  their  names  before  the 
petition  Is  acted  on. 

2.  Words  and  Phrases— "Pvhtior." 

A  petition  la  a  formal  written  request  or 
prayer  for  a  certain  thing  to  be  done,  the  sign- 
ers of  which  attach  their  signatures  voluntarily. 
[Bd.  Note.— For  other  definitions,  see  Words 
and  Phraaes,  vol.  6,  pp.  6368-5369;  vol.  8,  p. 
7754.]  ,  ^  F. 

8.    IRTOXIOATINQ   LlQUOBS  —  LOOAL  OFTIOR  — 

Petition — Number  of  Signers. 

Ky.  St  1903,  8  2554,  provideg  that  on  writ- 
ten petition,  signed  by  a  number  of  voters  In 
each  precinct  of  the  territory  to  be  affected, 
equal  to  25  per  cent,  of  the  votes  cast  in  each 
of  such  precincts  at  the  last  preceding  general 
election,  and  when  for  town  or  city  elections, 
the  number  of  votes  cast  at  the  last  city  or 
town  election,  it  shall  be  the  duty  of  the  conn- 
ty  conrt  Judge  to  order  the  election,  etc.  Held, 
that  where  a  local  option  election  is  desired  in  a 
magisterial  district  composed  of  seven  election 
precincts,  five  of  which  are  within  the  limits  of  a 
city,  the  petition  must  be  signed  by  a  number  of 
voters  in  each  precinct  equal  to  25  per  cent 
of  the  votes  cast  therein  at  the  last  preceding 
general  election ;  a  petition  signed  by  25  per 
cent,  of  the  voters  of  the  entire  district  bemg 
insufficient. 

(Bd.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
VOL  29,  Intoxicating  Liquors,  {  3S.J 
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4.  Saiob— General  BJuecitor— Construction. 
The  term  "last  general  election,"  as  used  hi 
Ky.  St  1908,  §  2554,  requiring  a  netition  for 
local  option  election  to  be  signed  by  25  per  cent 
of  the  votes  cast  at  the  last  preceding  general 
election,  means  the  last  preceding  genetd  eleo 
tion  at  which  officers  for  the  state  or  county  em- 
bracing the  district  in  question  were  elected, 
and  not  tlie  last  congressional  election. 

(Bd.  Note.— Fwr  cases  in  point,  see  Cent  Dig. 
vol.  28,  Intoxicating  Liquors,  |  38.] 

Appeal  from  Circuit  Court,  Boyd  County. 

"To  be  officially  reported." 

JiIandamuB  on  petition  of  A.  T.  Henderson 
and  others  against  B.  D.  Davis,  county  Judge 
of  Boyd  county.  From  an  order  overrul- 
ing a  demurrer  to  the  i>etltlon  as  omoided, 
defendant  appeals.    Reversed. 

S.  B.  Willis,  L.  F.  ZerfOBS,  and  B.  B.  Ea- 
ger, for  appellant  R.  S.  Dinkle,  Watt  M. 
Prichard,  and  Osmond  P.  Byron,  for  appel- 
lees. 

CLAY,  O.  The  Fifth  magisterial  district 
of  Boyd  county  Is  composed  of  seven  elec- 
tion precincts,  five  of  which  are  within  the 
corporate  limits  of  the  city  of  Ashland  and 
embrace  one-half  of  that  city.  Ashland  is 
a  city  of  the  fourth  class.  The  appellees 
filed  a  written  petition  with  the  county  Judge 
of  Boyd  county  on  the  2Sth  day  of  Febru- 
ary, and  during  the  regular  term  of  the 
Boyd  county  court,  for  the  purpose  of  ob- 
taining an  order  for  an  election  in  the  Fifth 
magisterial  district  to  determine  whether  at 
not  spirituous,  vinous,  or  malt  liquors  should 
be  sold,  bartered  or  loaned  therein.  This  pe- 
tition was  signed  by  a  number  of  voters 
equal  to  26  per  cent  of  the  votes  cast  in 
each  of  the  said  precincts  at  the  preceding 
congressional  election.  At  the  next  regular 
term  of  the  Boyd  county  court  the  regular 
Judge  was  sick,  and  A.  W.  Starlin,  one  of 
the  magistrates  of  said  county,  convened 
court  and  adjourned  the  hearing  of  the  said 
petition  until  the  following  Thursday,  at 
which  time  the  regular  Judge  was  present 
and  heard  the  application  for  said  election. 
When  the  application  came  on  for  hearing, 
ten  persons  who  had  signed  the  petition 
came  into  court  and  filed  a  written  state- 
ment requesting  the  withdrawal  of  their 
names  from  the  petition.  Six  of  the  peti- 
tioners resided  In  precinct  No.  12  In  Ashland, 
and  after  their  withdrawal  from  the  peti- 
tion the  number  of  signers  was  not  equal  to 
25  per  cent  of  the  numlter  of  votes  cast  In 
that  precinct  at  the  preceding  general  elec- 
tion. There  stiil  remained,  however,  25  per 
cent  of  the  voters  of  the  entire  district  to  be 
affected.  Thereupon  the  county  Judge  enter- 
ed an  order  refusing  to  order  an  election. 
Thereupon  the  petitioners  instituted  this  ac- 
tion In  the  Boyd  circuit  court  for  a  writ  of 
mandamus  against  the  county  Judge,  direct- 
ing and  compelling  him  to  order  an  election. 
In  their  petition  and  amended  petitions, 
they  set  up  substantially  the  foregoing  facts. 
A  demurrer  to  the  petition  as  amended  was 
overruled.    Appellant  then  filed  an  answer. 
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in  which  he  stated  that  the  matter  came  be- 
fore him  as  Judge,  and  he  iieileved  be  had 
discretion  as  to  whether  or  not  be  would  per- 
mit the  withdrawal  of  the  names,  and  that 
be  exercised  such  discretion  according  to 
bis  best  Judgment  and  in  good  faith.  The 
answer  also  presents  the  further  question: 
Which  election  should  control,  the  election 
of  190C  for  members  of  Congress  alone,  or 
the  election  of  November,  1905,  for  state, 
county,  district,  and  city  oflBcers?  If  the  lat- 
ter should  control,  there  was  less  than  25  per 
cent  of  the  voters  in  each  precinct  signing 
the  petition,  even  before  any  names  had  been 
withdrawn.  To  tills  answer  appellees  filed 
a  demurrer.  The  case  was  then  submitted, 
and  the  court  entered  Judgment  sustaining 
appellees'  demurrer  to  appellant's  answer, 
and  awarding  the  writ  of  mandamus.  From 
that  Judgment  the  county  Judge  prosecutes 
this  appeal. 

The  first  question  presented  for  our  con- 
sideration is:  Has  a  person  who  has  signed 
a  petition  for  a  local  option  election  the 
right  to  withdraw  bis  name  before  the  peti- 
tion is  acted  upon?  In  the  state  of  Ohio, 
where  the  power  of  ordering  an  election  is 
vested  in  the  city  councils  of  certain  mu- 
nicipalities, the  Supreme  Court,  in  Dutten 
T.  Town  of  Hanover,  42  Ohio  St  215,  laid 
down  the  following  rule:  "While  such  peti- 
tion is  under  consideration,  and  before  ac- 
tion thereon  by  the  council,  signers  thereof 
may  withdraw  their  names  from  such  peti- 
tion, and,  if  thereby  the  number  of  names 
is  reduced  below  the  requisite  number,  it  is 
the  duty  of  the  council  to  refuse  to  order 
such  election."  The  right  of  voters  to  with- 
draw their  names  from  a  petition  for  the 
granting  of  a  license  was  sustained  by  this 
court  in  Simpson  v.  Commonwealth,  97  S. 
W.  404,  30  Ky.  Law  Rep.  132,  wherein  the 
court  said:  "It  Is  true  that  ten  of  this 
number  had  previously  petitioned  the  court 
to  grant  the  license,  but  they  had  the  right 
to  change  their  minds  and  oppose  the  grant- 
ing of  the  license,  if  they  saw  fit  to  do  so, 
and  the  county  Judge  was  in  error  when  he 
refused  to  consider  their  names  upon  the 
petition.  He  had  no  right  to  deny  them  the 
privilege  of  coming  into  cotu-t  and  stating 
to  him  that,  although  they  had  favored  the 
granting  of  the  license,  they  bad  upon  recon- 
sideration been  opposed  to  it"  The  precise 
question  was  before  this  court  in  O'Neal  v. 
Minary,  101  S.  W.  951,  30  Ky.  Law  Rep. 
891,  and  in  discussing  it  the  court  said:  "The 
county  Judge  could  not  order  an  election  on 
a  petltiou  signed  by  less  than  the  statutory 
number  of  voters,  and,  although  a  voter  had 
siKiiod  the  petition,  still  he  might,  at  any 
time  before  the  petition  was  acted  upon, 
withdraw  hjs  name,  and,  if  this  left  less 
than  the  statutory  number,  no  election  could 
be  ordered.  The  statute  is  not  satisfied  if  a 
petition  signed  by  a  sufficient  numter  of 
votiTs  is  tiled  with  the  Judge.  There  must 
be  a  sutHclent  numt>er  of  voters  asisiug  the 


calling  of  the  election.  No  one  is  responsi- 
ble for  the  cost  of  the  proceeding  but  the 
petitioners.  No  one  is  required  to  make  a 
deposit  but  the  petitioners.  If  litigation  ea- 
sues,  no  one  may  be  responsible  but  the  peti- 
tioners. It  would  therefore  be  a  v«y  barsb 
rule  to  say  that  a  person  who  had  signed 
such  a  petition  cannot  withdraw  from  It  be- 
fore it  is  accepted.  Remonstrances  against 
the  granting  of  licenses  are  frequently  with- 
drawn In  county  courts,  although  the  writ- 
ing has  been  filed  with  the  county  court,  and 
there  Is  no  sound  reason  why  the  sanie  rule 
should  not  apply  to  a  petition  for  an  elec- 
tion under  the  local  option  act  before  It  is 
acted  on  by  the  county  court"  Cotmsel  for 
appellees  insist  that  the  facts  of  the  forego- 
ing case  and  of  the  case  at  bar  are  so  dif- 
ferent that  the  rule  above  announced  should 
not  apply.  The  only  difference  between  the 
two  cases  is  that  In  the  former  all  the  peti- 
tioners withdrew,  while  in  the  latter  -only  a 
small  number  withdrew.  If,  therefore,  all 
have  the  right  to  withdraw,  it  necessarily 
follows  that  a  smaller  number  embraced 
within  the  ail  should  have  the  same  right 
But  counsel  for  appellees  contend  with  gfreat 
earnestness  that  tbe  proper  rule  Is  the  one 
laid  down  by  the  Supreme  Court  of  Arkan- 
sas in  Colvln  V.  Finch,  75  Ark.  154,  87  S. 
W.  443,  wherein  that  court  held  that,  In  the 
absence  of  facts  showing  fraud,  duress,  or 
imposition,  no  signer  should  be  permitted  to 
withdraw  his  name  from  a  petition,  upon 
the  theory  that  be  who  voluntarily  sets  on 
foot  a  proceeding  for  the  enforcement  of 
a  salutary  police  regulation  In  any  commu- 
nity should  not  be  permitted  to  capriciously 
undo  his  work.  This  rule,  however.  Is  not 
in  harmony  with  our  previous  decisions,  and 
we  do  not  tliink  the  reason  assigned  for  its 
application  is  sufiScient  to  overcome  the  ob- 
jections to  tbe  rule  itself.  A  petition  1b  but 
a  formal  written  request  or  prayer  for  a  cer- 
tain thing  to  be  done.  He  who  signs  It  must 
do  so  voluntarily;  otherwise  he  cannot  be 
in  the  attitude  of  making  a  request  Tbe 
signature  of  tbe  petitioner  Is  but  evidence 
of  the  request  or  prayer.  In  the  absence  of 
anything  to  the  contrary,  the  signature  Is 
conclusive.  But  when  the  signer  awears 
In  court  and  asks  that  his  name  be  with- 
drawn, be  Indicates  that  he  is  no  longer  a 
petitioner.  To  hold  that  he  is  is  simply  to 
make  him  a  petitioner  by  a  process  of  legal 
coercion  which  is  contrary  to  the  very  spir- 
it of  a  petition.  We  are  therefore  of  the 
opinion  that  the  trial  court  did  not  err  in 
permitting  the  petitioners  In  this  case  to 
withdrawn  their  names  from  the  petition. 

The  next  question  presented  is  whether  a 
petition  for  a  local  option  election  in  a 
magisterial  district  shall  l>e  signed  by  a  num- 
ber of  voters  In  each  precinct  eqtial  to  25 
per  cent  of  the  votes  cast  In  each  precinct, 
or  by  25  per  cent,  of  the  voters  of  the  en- 
tire district  The  language  of  the  statute 
(Ky.  ^t  1903,  {  2554)  is  as  follows:    "Upon 
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application  ty  written  petition,  signed  by  a 
number  of  legal  voters  in  each  precinct  of 
the  territory  to  be  affected,  equal  to  twenty- 
flve  per  cent,  of  the  votes  cast  in  each  of  said 
precincts  at  the  last  preceding  general  elec- 
tion, and  when  for  town  or  city  elections, 
the  number  of  votes  cast  at  the  last  city  or 
town  election,  it  shall  be  the  duty  of  the 
Judge  of  the  county  court  In  such  county," 
etc.  In  intei-pretlng  this  section,  this  court, 
in  Nail  V.  Tinsiey,  107  Ky.  452,  54  S.  W.  190, 
said:  "A  careful  reading  of  the  section 
shows  that  the  first  clause  of  it  relates  to 
legal  voters  in  each  proclnct  to  be  affected 
by  the  election.  The  territory  referred  to  Is 
a  precinct  or  precincts  which  compose  the 
political  subdivision  of  a  county.  The  sec- 
ond clause  relates  to  city  or  town  elections. 
When  it  is  proposed  to  have  an  election  In  a 
city  or  a  town,  the  petition  must  be  signed 
by  a  number  of  legal  voters  equal  to  25  per 
cent,  of  those  cast  at  the  last  city  or  town 
election.  When  the  election  Is  proposed  to 
be  held  In  a  territory  comprising  precincts, 
the  petition  should  be  sigjied  by  a  number  of 
voters  equal  to  2.')  per  cent,  of  the  votes  cast 
In  each  of  the  precincts  at  the  last  preceding 
general  election."  In  the  case  at  bar,  the 
territory  to  be  affected  Is  the  Fifth  magiste- 
rial district.  ^Is  district  comprises  seven  pre- 
cincts. We  are  therefore  of  the  opinion  that 
the  petition  should  have  been  signed  by  a  num- 
ber of  voters  in  each  precinct  equal  to  25  per 
cent,  of  the  votes  cast  In  each  of  the  precincts 
at  the  last  preceding  general  election,  and 
that  a  petition  signed  by  25  per  cent,  of  the 
voters  of  the  entire  district  Is  not  sufficient. 

The  next  question  Involved  Is:  What  Is 
meant  by  "the  next  preceding  general  elec- 
tion"? In  view  of  the  fact  that  nowhere  in 
the  Constitution  or  statutes  Is  any  attempt 
made  to  define  a  general  election,  the  solu- 
tion of  the  question  Is  not  altogether  free 
from  doubt.  As  there  Is  usually  greater  In- 
terest, however,  in  local  contests,  and  con- 
sequently a  larger  vote  cast  in  elections  for 
state  or  county  oflScers,  than  In  congressional 
elections,  and  the  vote  cast  in  the  former  a 
fairer  test  of  the  strength  of  the  petition,  we 
are  of  the  opinion  that  the  Legislature  meant 
the  next  preceding  general  election  at  which 
ofllcers  for  the  state  or  county  embracing  the 
district  in  question  were  elected. 

For  the  reasons  stated.  Judgment  Is  re- 
versed, and  cause  remanded,  with  directions 
to  dismiss  the  petition. 


LOUISVILLE  &  N.  R.  CO.  t.  SIMRALL'S 
ADM'R.* 

(Court  of  Appeals  of  Kentucky.    Nov.  1,  1907.) 

1.  Death— Cause— Evidence. 

Intestate,  a  railroad  station  agent,  was 
Struck  on  July  25,  1901,  by  a  car  door  which 
fell  on  bim  from  one  of  defendant's  cars  stand- 
ing or  moving  on  a  side  track  as  intestate  was 
passing  it  in  the  course  of  bis  busineiis.  In- 
testate was  knocked  down,  and   his  bead  and 

*For  opinion  on  petition  tor  modification,  see  101 
S.  W.  U«9. 


hip  badly  injured.  He  continued  In  defendant's 
service  until  .Tanuary  or  February,  1902,  when 
he  was  stricken  with  pneumonia  or  typhoid 
fever,  after  which  his  health  rapidly  failed,  and 
on  October  .14,  1902,  he  was  declared  a  lunatic 
and  scat  to  an  asylum,  where  he  died  September 
12,  lOO.*}.  Held  that  his  death  was  rcasonnbly 
attributable  to  his  injuries;  defendant  having 
offered  no  testimony  in  support  of  any  other 
theory. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Death,  {  94.] 

2.  Master  and  Servant— Death  of  Servant 
— Neoligence. 

Where  a  station  agent  was  struck,  and  re- 
ceived injuries  from  which  he  died,  by  the  fall 
of  a  defective  car  door  as  the  agent  was  pass- 
ing in  the  course  of  his  duties,  the  dangerous 
condition  of  the  door  was  sufficient  evidence  of 
negligence  on  the  part  of  the  railroad  company. 
lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  f  955.] 

3.  Damages— Peesonal  Injuries. 

If  a  person  injured  by  a  railroad  company 
sues  for  damages  for  the  injury  within  a  .year, 
as  he  is  required  to  do  by  Ky.  St.  1903,  S  2.'il6, 
he  may  recover  for  physical  and  mental  suffer- 
ing and  impairment  of  his  ability  to  earn  money, 
not  only  up  to  the  time  of  the  trial,  but  for 
such  as"  may  reasonably  be  expected  to  result 
to  bim  from  defendant  s  negligence  in  the  fu- 
ture. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15.  Damages,  SI  2a7-241.] 

4.  Death— -Action  by  Administrator. 

If  a  person  injured  by  a  railroad  company 
die  of  the  injurips,  and  his  administrator  sues 
for  the  injury  within  a  year  after  the  infliction 
thereof,  as  provided  by  Ky.  St.  1903,  j|  2.-)10, 
be  may  recover  for  intestate's  mental  and  physi- 
cal suffering,  loss  of  time,  and  surgical  bills  to 
the  time  of  intestate's  death. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Death,  !§  103-119.] 

6.  Same— Measurb  or  Damages. 

In  an  action  for  wrongful  death,  intestate's 
administrator  cannot  recover  for  his  intestate's 
ph3'sical  or  mental  suflferlng,  or  mere  impair- 
ment of  his  power  to  earn  money;  the  measure 
of  damages  being  limited  to  such  a  sum  as  \yill 
compensate  intestate's  estate  for  the  doslraction 
of  his  power  to  earn  money. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Death,  H  103-119.] 

6.  Limitation  of  Actions- Personal  Inju- 
BIES— Accrual  of  Cause  of  Action. 

A  cause  of  action  against  a  railroad  com- 
pany for'  injuries  to  a  servant,  broiiRht  by  the 
servant's  administrator,  accrued  on  the  infliction 
of  the  injury,  from  which  time  the  one-year 
statute  of  limitations  (Ky.  St.  1903,  {  2510) 
began  to  run. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  ;.!3,  Limitation  ot  Actions.  §  302.] 

7.  Death— Cause  of  .Vction— .Vccrual. 

An  action  for  wrongful  death,  created  by 
Const.  8  241,  and  Ky.  Hi.  S  (i,  dees  not  accrue 
until  tlie  death  of  the  person  injured,  regardless 
of  the  date  of  the  injury. 

[Ed.  Note.    I'.ii-  cas's  in  point,  see  Cent.  Dig. 
vol.  15,  Death,  §  54.) 

8.  Same— Limitations. 

Act  1&-.4  (1  Acta  18.53-54,  p.  17,5,  c.  9(14) 
t  4,  providing  that  actions  for  wrongful  deaih 
shall  be  commenced  within  one  year  from  the 
time  of  such  death,  was  not  t?hanged  by  the 
phraseology  adopted  in  enitiodying  it  in  Ky. 
St.  1003,  $  251(5,  declaring  that  an  action  for 
injury  to  the  person  or  to  a  servant  by  rail- 
roads .iliall  be  commenced  within  one  year  next 
after  the  cause  of  action  accrued,  and  not  there- 
after, under  the  rule  that,  w-here  a  law  has 
been  settled,  a  mere  change  of  phraseology  in 
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S  reTision  will  not  be  conatraed  to  change  the 
law,  unless  such  phraseology  purported  to  work 
a  change. 

9.  BAUZr-DAlfAQEB— INBTBUOTIORB. 

In  an  action  for  wrongful  death,  an  instrnc- 
tion  that,  if  the  jury  found  for  plaintiff,  they 
should  find  in  such  a  sum  as  would  reasonably 
compensate  intestate's  estate  for  the  destruction 
of  intestate's  power  to  earn  money,  not  exceed- 
ing the  amount  claimed  in  the  petition,  and  an- 
thorizing  the  Jury  to  consider  intestate's  age, 
capacity  to  earn  money,  and  probable  duration 
of  life,  was  not  objectionable  for  failure  to 
limit  tike  destruction  of  his  earning  capacity  to 
such  as  was  caused  by  his  death. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  16.  Death,  U  145-147:] 

10.  TbIAL  —  iNSTBDCnONB  —  RlQUESTB      TO 

Charob. 

Unless  a  liti^nt  offers  additional  instruc- 
tions in  lieu  of  instructions  given  which  were 
correct  in  themselves,  he  cannot  object  that  the 
instructions  were  inadequate. 

[Ed.  Note.— For  cases  in  point,  aee  dent  Dig. 
vol.  46,  Trial,  §§  627-641.] 

Barker,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Shelby  County. 

"To  be  offlclally  reported." 

Action  by  William  F.  Simrall's  adminis- 
trator against  the  Louisville  &  Nashrille 
Railroad  Company.  From  a  Judgment  for 
plaintiff,  defendant  aH)eal8.    Afflnned. 

Willis  &  Todd,  B.  W.  Hlnes,  and  Benjamin 
D.  Warfleld,  for  appellant  J.  C.  Beel(ham 
ft  Son,  P.  3.  Beard,  and  W.  M.  Scott,  for  ap- 
pellee. 

SBTTLB,  J.  This  la  an  appeal  from  a 
judgment  of  the  Shelby  circuit  court  upon  a 
verdict  awarding  appellee,  W.  C.  Haynes,  ad- 
ministrator of  the  estate  of  Wm.  F.  Slmrall, 
deceased,  $5,000  damages  for  the  death  of 
the  latter,  alleged  to  have  been  caused  by  the 
negligence  of  appellant,  Louisville  &  Nash- 
ville Railroad  Company.  The  Intestate  on 
July  25, 1901,  was  station  agent  for  appellant 
at  Scott's  Station,  In  Shelby  county,  Ky.,  and 
was  that  day  injured  by  being  struck  by  a 
car  door,  which  fell  upon  blm  from  one  of  ap- 
pellant's cars,  standing  or  moving  on  a  side 
track  at  Scott's  Station,  as  be  was  passing 
it  to  deliver  a  waybill  to  the  conductor  of  a 
freight  train  then  about  to  leave  the  station. 
The  Intestate  was  knocked  down  by  the  fall- 
ing car  door,  and  his  head  and  hip  badly 
Injured.  Notwithstanding  his  injuries  and 
consequent  ill  health,  he  continued  in  ap- 
pellant's service  until  In  January  or  Feb- 
ruary, 1902,  when  he  became  ill  with  pneu- 
monia or  typhoid  fever,  after  which  he  rapid- 
ly failed  In  health,  and  on  October  14,  1902, 
was  by  verdict  of  a  jury  declared  a  lunatic 
and  sent  to  the  Insane  asylum  at  Lakeland, 
where  he  died  September  12,  1905.  The  ad- 
ministrator qualified  September  22d,  and 
on  September  27,  1905,  instituted  this  ac- 
tion. Appellant  by  its  answer  denied  the 
negligence  complained  of  In  the  petition, 
alleged  contributory  negligence  on  the  part 
of  the  intestate,  and  pleaded  the  statute  of 
limitations ;    averring  tliat  more  tlian  one 


year  elapsed  between  the  infliction  of  the 
intestate's  injuries  and  his  death,  and  also 
that  more  than  one  year  elapsed  after  the  in- 
juries were  inflicted  before  the  petition  was 
filed.  The  lower  court  sustained  a  demurrer 
to  the  pleas  of  the  statute  of  limitations,  to 
which  appellant  excepted. 

We  think  the  evidence  fairly  supports  the 
conclusion  that  the  death  of  the  intestate 
can  with  reasonable  certainty  be  attributed 
to  the  injuries  he  received  from  the  falling 
upon  blm  of  the  car  door,  and  appellant  of- 
fered no  testimony  In  support  of  any  other 
theory  as  to  the  cause  of  his  death.  We  are 
also  of  opinion  that  the  evidence  easily  leads 
to  the  further  conclusion  that  the  injxirles  he 
sustained  resulted  from  appellant's  negli- 
gence. Indeed,  no  other  evidence  of  such 
negligence  was  needed  than  that  furnished 
by  the  dangerous  condition  of  the  car  door, 
which  must  have  been  known  to  appellant's 
servants  in  charge  of  the  train  before  it  fell 
upon  Slmrall,  or  could,  by  the  use  of  ordinary 
care,  have  been  discovered  by  them,  either  be- 
fore or  after  the  arrival  of  the  train  at 
Scott's  Station  and  before  his  injuries  were 
received.  In  other  words,  the  evidence  was 
sufficient  to  authorize  the  finding  of  the  Jury 
that  the  death  of  appellee's  intestate  was 
the  natural  and  proximate  reaj^t  of  the  neg- 
ligence of  appellant  complalnea  of. 

It  is  strongly  Insisted  for  appellant  that 
the  court  erred  In  sustaining  appellee's  de- 
murrer to  its  pleas  of  the  statute  of  limita- 
tions ;  It  being  the  contention  of  counsel  that 
no  right  of  action  exists  for  causing  the 
death  of  a  person  where  no  right  of  action 
t<a  the  injury  causing  the  death  exists  at 
the  time  the  death  occurs,  and,  further,  that 
neither  section  241  of  the  Constitution  of 
Kentucky  nor  section  6  of  the  Kentudty  Stat- 
utes of  1003  was  intended  to  give  a  right  of 
action  for  causing  the  death  of  a  person,  un- 
less a  right  of  action  for  the  injury  existed 
at  the  time  of  the  death.  The  argument  ad- 
vanced by  learned  counsel  for  appellant  is 
that,  as  section  2516,  Ky.  St  1903,  which  pro- 
vides: "An  action  for  an  injury  to  the  per- 
son of  the  plaintiff,  or  bis  wife,  child,  ward, 
apprentice,  or  servant,  or  for  injuries  to 
person,  cattle,  or  stock,  by  railroads  or  any 
company  or  corporation  *  *  •  shall  be 
commenced  within  one  year  next  after  the 
cause  of  action  accrued  and  not  thereafter" 
— ^applies  to  actions  for  injuries  resulting  In 
death,  as  well  as  those  which  do  not  re- 
sult in  death,  the  statute  runs  in  each  case 
from  the  time  the  injury  was  inflicted.  It 
is  further  argued  that  the  starting  point  Is 
the  same  in  each  case,  and  that  if,  in  the 
case  of  an  injury  subsequently  resulting  in 
the  loss  of  a  leg,  the  statute  runs  from  the 
date  of  the  original  Injury,  and  not  from  the 
loss  of  the  leg,  so,  in  the  case  of  an  injury 
subsequently  resulting  in  death,  the  statute 
runs  from  the  date  of  the  original  injury, 
and  not  from  the  death.  It  is  also  urged 
that  any  other  construction  of  the  statute 
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tban  that  contended  for  by  appellant  would 
lead  to  injustice  and  oppression,  for  the  rea- 
son that  If  an  administrator  may  maintain 
an  action  for  causing  the  death  of  his  In- 
testate, where  the  death  did  not  result  until 
the  lapse  of  10  or  16  years  from  the  time  the 
injury  was  Inflicted,  then  he  may  recover, 
although  bis  intestate  could  not  do  so,  if 
llTlng,  for  the  injuries  received,  and  that, 
too,  very  probably  after  many  of  the  witness- 
es have  died  or  disappeared,  and  after  the 
circumstances  sniroundlng  tiie  Infliction  of 
the  Injury  have  faded  from  the  memories  of 
those  by  whom  It  was  witnessed. 

Though  plausible,  the  foregoing  argument 
Is  unsound.  Hardships  may  result  In  excep- 
tional cases  from  the  application  of  any  stat- 
ute or  legal  principle,  however  salutary  the 
operation  of  either  In  general.  There  is  only 
a  seeming  analogy  In  the  cases  Instanced  by 
counsel.  If  the  person  injured  sues  for  the 
injuries  sustained,  while  he  must  do  so  with- 
in the  year,  he  may  not  only  recover  for  the 
physical  and  mental  suffering  and  impair- 
ment of  bis  ability  to  earn  money  experienced 
up  to  the  time  of  the  trial,  from  the  Injuries 
received  caused  by  the  negligence  of  the  de- 
fendant, but  also  for  such  of  either  or  both  as 
may  reasonably  be  expected  to  result  to  him 
therefrom  in  the  future.  If  the  person  in- 
jured, die  of  the  injuries,  his  administrator, 
by  suing  within  a  year  of  the  infliction  of 
the  injuries,  may  recover  for  bis  mental  and 
physical  suffering,  loss  of  time,  and  surgical 
bills  down  to  the  time  of  the  death.  On  the 
other  hand,  if  the  administrator  sues  to 
recover  for  the  death  of  his  Intestate,  caused 
by  the  negllgeuce  of  another,  the  measure  of 
damages  is  wholly  different;  for  la  the  lat- 
ter case  there  can  be  no  recovery  for  the 
physical  or  mental  suffering  of  his  Intestate, 
or  the  mere  Impairment  of  his  power  to  earn 
money,  but  the  recovery  Is  for  the  death  of 
the  Intestate  alone,  and  is  limited  to  such 
a  sum  as  will  compensate  his  estate  for  the 
destruction  of  his  power  to  earn  money.  In 
the  first  case  the  cause  of  action  is  asserted 
by  the  person  Injured,  or  his  administrator, 
and  It  arises  out  of  and  Is  for  the  injury  re- 
ceived. It  therefore  accrues  from  and  at  the 
time  of  the  infliction  of  the  Injury;  hence 
the  statute  then  begins  to  run.  In  the  sec- 
ond case  the  cause  of  action  does  not  accrue 
until  the  death  of  the  person  Injured  occurs, 
because  the  action  is  not  for  the  Injury  sus- 
tained by  the  intestate,  but  for  the  death  re- 
sulting from  the  injury,  which  is  an  Inde- 
pendent and  distinct  grievance,  created  by 
statute,  for  which  the  personal  representative 
alone  may  sue.  This  being  true,  the  statute 
of  limitation  begins  to  run  at  the  death  and 
with  the  accrual  of  the  cause  of  action.  It 
is  an  indisputable  rule  that  the  statute  of 
limitation  can  never  begin  to  run  until  the 
cause  of  action  accrues. 

The  essential  facts  necessary  to  a  recovery 
in  this  case  were  the  death  of  Sbmrall  and 
the  negligence  of  appellant  in  causing  it.    At 


common  law  an  action  would  not  He  to  re- 
cover damages  for  causing  the  death  of  a 
person.  Lord  Campbell's  act,  passed  by  the 
English  Parliament  in  1848,  was  the  fore- 
runner of  the  many  similar  acts  to  be  found 
on  the  statute  books  of  the  several  states  of 
the  American  Union.  Section  241,  Const.  Ky., 
and  section  6,  Ky.  St.  1903,  in  meaning 
closely  follow  it.  Section  241  of  the  Consti- 
tution provides:  "Whenever  the  death  of  a 
person  shall  result  from  an  injury  Inflicted 
by  negligence  or  wrongful  act,  then.  In  every 
such  case,  damages  may  be  recovered  for 
such  death,  from  the  corporations  and  per^ 
sons  so  causing  the  same.  Until  otherwise 
provided  by  law,  the  action  to  recover  such 
damages  shall  in  all  cases  be  prosecuted  by 
the  personal  representative  of  the  deceased 
person.  The  Oeneral  Assembly  may  provld* 
how  the  recovery  shall  go  and  to  whom  be- 
long; and  until  such  provision  Is  made  tlM 
same  shall  perform  part  of  the  personal  es- 
tate of  the  deceased  person."  Section  6,  Ky. 
St  1003,  Is  as  follows :  "Whenever  the  deatb 
of  a  person  shall  result  from  an  injury  in- 
flicted by  negligence  or  wrongful  act,  then 
In  every  such  ca^e,  damages  may  be  recovered 
for  such  death  from  the  person  or  persons, 
company  or  companies,  corporation  or  cor- 
porations, their  agents  or  servants,  causing 
the  same,  and  when  the  act  Is  willful  or  the 
negligence  Is  gross,  punitive  damages  may  be 
recovered,  and  the  action  to  recover  such 
damages  may  be  prosecuted  by  the  personal 
representative  of  the  deceased.  The  amount 
recovered,  less  funeral  expenses,  and  the  cost 
of  administration,  and  such  costs  about  the 
recovery,  including  attorney  fees  as  are  not 
included  in  the  recovery  from  the  defendant, 
shall  be  for  the  beneflt  of  and  go  to  the  kin- 
dred of  the  deceased  in  the  following  order, 
vlB. :   (See  section  241,  Const.)    •    •    •  " 

The  provisions  of  Lord  Campbell's  act  were 
first  adopted  in  1864  (1  Acts  1853-54,  p.  175, 
a  964)  1^  an  act  of  the  Legislature  of  this 
state,  in  sectioii  4  of  which  It  was  provided: 
"The  actions  under  this  act  shall  be  com- 
menced within  one  year  from  the  time  of 
such  death."  2  Rev.  St  (Stanton)  pp.  610- 
612.  The  act  of  1864,  upon  a  revision  of  the 
statutes,  was  transferred  to  chapter  67  of 
the  Oeneral  Statutes,  together  with  other 
provisions,  under  the  title  "Injuries  to  Per- 
sons or  Property."  Section  4,  which  pre- 
scribed the  time  within  which  actions  allowed 
under  the  act  should  be  brought,  was,  how- 
ever, in  form  omitted  from  the  Oeneral 
Statutes,  but  In  substance  retained  in  se<^Ioa 
3,  art.  3,  c.  71,  thereof;  and  as  said  In  Car- 
den's  Adm'r  V.  L  A  N.  R.  B.  Co.,  101  Ky. 
113,  39  8.  W.  1027:  "It  will  be  noted  that 
the  act  of  1864,  which  thus  gave  right  of  ac- 
tion for  loss  of  life,  expressly  provides  that 
the  limitation  should  be  one  year  from  the 
date  of  such  death,  and  later  In  the  g^ieral 
revision  of  the  statutes  the  limitation  clause 
was  transferred  to  the  chapter  on  'Lbmita- 
tlons,'  and  Included  in  a  section  with  others, 
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and  the  phraseology  was  changed  for  the 
sake  of  brevity."  lu  the  next  revision- of  the 
statutes  we  find  section  3,  art.  3,  c.  71,  Gen. 
St,  transferred  to  section  2516  of  the  Ken- 
tucky Statutes  of  190a 

As  the  act  of  1854  settled  and  fixed  the 
law  as  to  limitation  in  such  an  action  as 
this.  In  express  terms,  the  change  of  phrase- 
ology made  by  section  3,  art.  3,  c.  71,  Gen. 
St.,  on  that  subject,  or  the  addition  thereto 
of  the  clause  "and  not  thereafter,"  should 
not  be  construed  as  a  change  In  the  law. 
As  said  in  Overfield  v.  Sutton,  1  Mete.  (Ky.) 
621 :  "Where  a  law  has  been  settled  by  clear 
expressions  or  adjudications,  the  mere  change 
of  Its  phraseology  In  a  revision  of  the  stat- 
utes cannot  be  construed  a  change  of  the 
law,  unless  such  phraseology  evidently  pur- 
ported to  work  a  change."  In  other  words. 
If  section  4  of  the  act  of  1864  Is  In  meaning 
and  effect  Included  in  section  3,  art.  3,  c.  71, 
Qen.  St.,  then  It  must  follow  that  It  Is  also 
Included  in  section  2516  of  the  Kentucky 
Statutes  of  1903 ;  and  therefore  It  conclusive- 
ly appears  that  from  1854  until  the  present 
day  the  legislative  Intent  has  been  that  the 
cause  of  action  for  the  death  accrues  as  of 
the  date  of  the  death.  Such  has  been  the 
ruling  of  this  court  In  every  case  to  which 
our  attention  has  been  called,  and  certainly 
no  legislative  act,  during  the  more  than  BO 
years  of  legislation  since  1854,  can  be  found 
altering  or  repealing  this  legislative  Intent. 

The  question  under  consideration  was  in 
effect  settled  in  Garden's  Adm'r  v.  L.  &  N. 
R.  R.  Co.,  supra.  While  It  was  the  contention 
of  the  plaintiff  In  that  case  that  the  statute 
ran  from  the  date  of  the  appointment  of  the 
administrator.  Instead  of  the  date  of  his 
death,  the  court  held  that  It  began  to  run 
at  the  death  of  the  Intestate,  as  the  follow- 
ing excerpt  from  the  opinion  will  show :  "It 
seems  evident  that  It  was  the  intention  of 
the  Legislature  to  limit  the  time  when  actions 
could  be  instituted  under  this  statute  to  one 
year  from  the  day  when  the  cause  of  action 
accrued,  which  undoubtedly  was  the  date  of 
the  death."  It  will  be  found,  too,  that  the 
doctrine  announced  in  the  Garden  Gase  was 
reaffirmed  by  this  court  In  the  later  cases 
of  O.  &  O.  Ry.  Go.  V.  Kelley's  Adm'r,  48  S.  W. 
993,  20  Ky.  Law  Rep.  1238,  and  Wilson's 
Adm'r  V.  I.  C.  R.  R.  Go.,  92  S.  W.  572,  29  Ky. 
Law  Rep.  148.  A  similar  construction  was 
given  an  Indiana  statute,  very  much  like  our 
own,  by  the  Supreme  Court  In  Louisville, 
E^ransvllle  &  St.  Louis  R.  R.  Oo.  v.  Clarke, 
152  U.  S.  230,  14  Sup.  Gt.  579,  38  L.  Ed.  422. 

We  cannot  agree  with  counsel  for  appellant 
that  the  court  erred  in  Instructing  the  Jury 
us  to  the  measure  of  damages.  The  instruc- 
tion is  as  follows:  "If  you  should  find  for 
the  plaintiff,  it  should  be  In  such  a  sum  as 
you  may  believe  from  the  evidence  will  rea- 
sonably and  fairly  compensate  the  estate  of 
Wm.  F.  SImrall  for  the  destruction  of  the 
power  of  Wm.  V.  SImrall  to  earn  money,  not 


exceeding  |40,000,  the  amount  claimed  in 
the  petition;  and  you  can  consider  the  age 
of  the  intestate,  his  capacity  to  earn  money, 
and  the  probable  duration  of  his  life."  It  is 
Insisted  that  this  instruction  should  have 
contained,  after  the  words  "to  earn  money," 
the  further  words  "caused  by  his  death." 
We  do  not  think  the  omission  of  these  words 
was  error,  as  the  jury  could  not  have  failed 
to  understand  from  the  Instruction  as  writ- 
ten that  the  only  recovery  to  which  appellee 
was  entitled  was  for  the  destruction  of  his 
intestate's  power  to  earn  caoney  resulting 
from  the  negligence  of  the  appellant  causing 
his  death;  nor  can  It  be  said  that  the  In- 
struction In  meaning  authorized  the  jury  to 
take  into  consideration  the  sufferings  endured 
by  the  intestate  before  his  death,  which  re- 
sulted from  his  injury.  The  instruction  In 
the  form  given  the  jury  has  been  repeatedly 
approved  by  this  court.  L.  &  N.  R.  R.  Co. 
V.  Kelly's  Adm'r,  100  Ky.  436,  38  8.  W.  852, 
40  S.  W.  452.  Besides,  it  does  not  appear 
from  the  record  that  appellant  asked  or  of- 
fered an  Instruction  In  respect  to  the  measure 
of  damages,  and,  as  said  in  Patterson  v.  Moss 
Tie  Co.,  97  S.  W.  370,  30  Ky.  Law  Rep.  10: 
"It  is  a  well-settled  rule  of  this  court  that  a 
litigant  cannot  complain  of  instructions  cor- 
rect In  themselves,  though  Inadequate,  given 
by  the  court,  unless  he  offers  additional  In- 
structions to  be  given  in  Ilea  thereof." 

It  Is  our  conclusion  that  no  error  of  sub- 
stantial Import  was  committed  by  the  lower 
court  In  this  case.  Wherefore  the  Judgment 
is  affirmed. 

BARKER,  J.,  dissenta. 


CITIZENS'  SAVINGS  BANK  r.  BOSWELL 
et  al. 

(Court  of  Appeals  of  Kentucky.    Oct  81.  1907.) 

1.  EvTDENCE— Evidence  at  Pobiceb  Tbial. 

Where  witnesses  were  not  dead  at  the  time 
of  a  second  trial,  and  their  evidence  at  the  first 
trial  did  not  consist  of  admissions  made  in  the 
usual  course  of  business  and  in  connection  with 
the  transactions  in  controversy,  had  with  them 
as  officers  of  defendant  bank,  a  transcript  of 
their  testimony  at  the  former  trial  was  inad- 
missible. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dte< 
vol.  20,  Evidence,  {{  2401-2413.] 

2.  Appeal— .\DMission  of  Evidence— Pbeju- 

DICE. 

Where  two  witnesses  testified  substantially 
89  they  had  done  on  a  former  trial,  defendant 
was  not  prejudiced  by  the  court's  erroneous  ad- 
mission of  the  report  of  their  evidence  on  a 
former   trial. 

FEM.  Note.— For  cases  in  point,  see  Cent  DI(?. 
vol.  3,  Appeal  and  Error,  $$  4161-4170.] 

3.  Same.  ^    , 

Where  Issue  was  taken  on  a  gamlahee'a 

answer,  and  it  appeared  that  it  had  on  deposit 
belonging  to  the  defendant,  garnished  by  an 
improper  name,  more  than  enough  to  pay  the 
amount  sued  for,  the  admission  of  evidence  of 
a  deposit  made  bg  such  defendant  after  service- 
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of  the  gamishment  was  not  prejadicial  to  the 
garnishee. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  8§  4161-4170.1 

4.  Gabnibhment— LiABiuTT  or  Oabnishee— 

iNSTBUOnONS. 

Where  a  bank  was  Kamished  in  a  suit  in 
which  the  defendant  was  misnamed  as  the 
"O'Dell  Commission  Company,"  instead  of  the 
"O'Dell  Company,"  and  the  bank  denied  that  it 
had  any  funds  of  the  "O'Dell  Commission  Com- 

£Biiy,"  an  instruction  that  the  defendant  would 
e  liable  to  the  extent  of  the  amount  of  the  de- 
posit of  the  "O'Dell  Company,"  necessary  to 
pay  plaintiffs  judgment,  unless  it  was  misled 
by  the  misnomer,  was  not  objectionable  as  re- 
quiring the  garnishee  to  look  to  a  circuit  court 
record  to  determine  the  party  intended;  there 
being  no  reference  in  the  instruction  or  in  the 
evidence  to  such  record. 

5.  Tbial— iNSTBUcnoHS— Uudct  PsoianENOB 
or  Mattebs. 

A  {iramishee,  in  an  action  against  it,  relied 
on  a  misnomer  in  the  name  of  the  debtor  in  the 
garnishee  summons.  Prior  to  the  garnishment 
ft  had  sent  a  telegram  authorizing  a  nonresident 
bank  to  draw  on  it  for  money  in  its  hands  to 
the  credit  of  the  debtor.  Held,  that  an  instmc- 
tion  that  if  it  remitted  funds  belonging  to  the 
debtor  intended  to  be  garnished,  relying  on  tba 
telegram,  instead  of  being  misled  by  the  mis- 
nomer, the  jury  could  not  find  for  the  garnishee 
because  of  such  mistake,  there  was  no  ground 
for  complaint  on  the  part  of  the  garnishee,  as 
singling  out  a  portion  of  the  evidence,  such  evi- 
dence having  no  place  in  the  case,  and  not  to  bs 
considered  by  the  jury  in  determining  whether 
the  garnishee  was  misled  by  the  misnomer. 

Appeal  from  Circuit  Court,  McCracken 
County. 

"To  be  offlcially  reported." 

Action  by  C.  W.  Boswell  and  another 
against  the  Citizens'  Savings  Bank  and  oth- 
ers. From  a  Judgment  for  plaintiffs,  defend- 
ant bank  appeals.    Affirmed. 

J.  D.  Mocquot,  for  appellant  D.  G.  'Park, 
for  appellees. 


CIjAY,  C.  Appellees,  a  W.  Boswell  and 
Z.  T.  Long,  sued  the  O'Dell  Commission  Com- 
pany and  others  In  the  Graves  circuit  court, 
on  Jime  10,  1903,  for  money  lost  in  stock 
gambling,  and  on  June  11,  1903,  an  attach- 
ment was  served  on  appellant,  commanding 
it  to  bold  money  in  its  hands  belonging  to  the 
O'Dell  Commission  Company.  Appellant  then 
had  on  deposit  to  the  credit  of  the  O'Dell 
Company  the  sum  of  $6,000,  which  amount 
it  did  not  bold,  but  paid  out  on  the  same  day 
on  a  check  of  the  O'Dell  Company  drawn 
through  a  Cincinnati  bank.  Thereafter  ap- 
pellees amended  their  petition  and  alleged 
that  the  O'Dell  C(Hnpany  was  the  true  name 
of  the  garnishee.  Prior  to  the  time  of  this 
amendment  appellant  bad  answered  that  It 
owed  defendant  nothing.  Subsequently  this 
action  was  Instituted  against  appellant,  char- 
ging it  with  having  failed  to  make  a  true  dis- 
closure of  the  money  It  owed  to  the  principal 
defendant  At  the  first  trial  Judgment  was 
rendered  in  favor  of  the  bank.  On  appeal 
that  Judgment  was  reversed  by  this  court  In 
an  opinion  which  will  be  found  in  96  S.  W. 


797,  29  Ky.  Law  Rep.  988.  The  case  was  re- 
manded for  the  sole  purpose  of  submitting  to 
a  Jury  the  question  whether  or  not  appellant 
was  misled  by  the  use  In  the  process  of  at- 
tacbment  of  the  name  "the  O'Dell  Commis- 
sion Company,  Instead  of  the  O'Dell  Com- 
pany." This  question  was  submitted  to  a 
jury,  which  returned  a  verdict  In  favor  of  ap- 
pellees. From  an  order  refusing  a  new  trial, 
the  Citizens'  Savings  Bank  prosecutes  this 
appeal. 

The  following  errors  are  assigned:  (1) 
That  the  stenographer  who  reported  the  tes- 
timony at  the  former  trial  was  permitted  to 
read  to  the  Jury  the  evidence  given  by  Mr. 
Pazton,  president,  and  Mr.  Rudy,  cashier, 
of  the  Citizens'  Savings  Bank.  (2)  That  evi- 
dence of  a  deposit  of  $8,800  by  the  O'Dell 
Company  after  the  service  of  the  attachment 
was  admitted.  (3)  That  the  Instructions 
were  erroneous. 

As  neither  Mr.  Paxton  nor  Mr.  Rudy  was 
dead  at  the  time  of  the  last  trial,  and  as 
their  evidence  on  the  former  trial  did  not 
consist  of  admissions  made  in  the  usual 
course  of  business,  and  in  connection  with 
and  at  the  time  of  transactions  then  had 
with  the  bank  through  them  as  agents  or 
officers,  the  admission  of  their  former  evi- 
dence was  improper ;  but,  as  both  Mr.  Paxton 
and  Mr.  Rudy  subsequently  took  the  witness 
stand  and  testified  substantially  as  they  bad 
done  at  the  former  trial,  we  do  not  think 
the  action  of  the  court  in  permitting  the 
stenographer  to  detail  their  former  evidence 
was  In  any  way  prejudicial  to  appellant. 

Evidence  of  the  deposit  of  $8300  was  not 
material  one  way  or  the  other.  The  Jury 
could  not  have  been  misled  Into  believing 
that  the  attachment  applied  to  that  sum. 
The  Judgment  was  only  for  $3,261.83  and  in- 
terest There  was  already  on  deposit  to  the 
credit  of  the  O'Dell  Company  the  sum  of 
$6,000,  almost  twice  as  much  as  the  sum  sued 
for,  which  fact  was  made  known  to  the  Jury 
by  the  Instructions  of  the  court 

The  instructions  given  by  the  court  are  as 
follows:  "(A)  The  court  Instructs  the  Jury 
the  Judgments  alleged  in  favor  of  plaintiffs 
were  duly  rendered  against  the  O'Dell  Com- 
pany, and  the  attachments  were  duly  sus- 
tained against  its  property,  including  the  $6,- 
000  on  deposit  in  defendant  bank  In  the  name 
of  the  O'Dell  Company;  and  the  Jury  will 
find  in  their  verdict  for  the  plaintiffs,  un- 
less they  believe  from  the  evidence  that  the 
mistake  in  the  use  of  the  word  'Commission' 
in  the  name  of  the  O'Dell  Company,  as  set 
forth  In  the  process  of  attachment  served 
on  the  defendant,  was  under  all  the  facts  and 
circumstances  in  this  case  reasonably  cal- 
culated to  mislead,  and  did  mislead,  the  pres- 
ident and  cashier  of  the  defendant,  so  that 
by  reason  thereof  they  did  not  know,  or  with 
reasonable  diligence  under  such  facts  and  cir- 
cumstances  could   not  ascertain,    that    the 
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O'Dell  Company's  depoBlts  were  meant  In 
sncb  process  to  be  attacbed,  and  by  reason 
tbereof  In  good  faith  failed  to  bold  sucb  de- 
posits In  Its  bank  and  possession  for  the 
benefit  of  plalntlfb  under  their  attachments 
against  snch  company.  In  which  latter  event. 
If  they  so  believe,  they  will  find  for  the 
defendant  (B)  The  court  Instructs  the  Jury 
that  If  they  believe  from  the  evidence  that 
the  defendant  the  Citizens'  Savings  Bank, 
through  Its  president,  W._F.  Paxton,  or  cash- 
ier, R.  Rudy,  remitted 'the  $6,000  to  the 
Merchants'  National  Bank,  of  Cincinnati, 
Ohio,  relying  upon  the  telegram  exhibited  in 
evidence.  Instead  of  being  misled  Into  remit- 
ting  It  by  reason  of  the  mistake  referred  to 
In  the  other  Instruction  herein,  then  they 
cannot  find  for  defendant  on  account  of  such 
mistake." 

Counsel  for  appellant  contends  that  instruc- 
tion A  Is  erroneous,  because  It  virtually  re- 
quired appellant  to  look  at  the  record  of 
Oraves  circuit  court,  when  this  court  held 
in  its  former  opinion  that  this  was  not 
necessary,  and  for  the  further  reason  that 
reasonable  diligence  was  not  defined  by  the 
court  We  do  not  think  this  instruction  Is 
susceptible  of  the  construction  placed  upon  It 
by  counsel  for  appellant  The  record  of  the 
Oraves  circuit  court  Is  not  referred  to  In  the 
instruction  or  in  the  evidence.  The  evidence 
did  show,  however,  that  the  business  with  the 
bank  was  first  carried  on  In  the  name  of  the 
O'Dell  Commission  Company.  The  same  per- 
son who  was  manager  of  that  company  then 
notified  the  bank  that  the  O'Dell  Commission 
Company  had  quit  business,  and  that  the 
business  formerly  conducted  by  that  company 
would  in  future  be  carried  on  by  the  O'Dell 
Company.  The  bank  knew  that  the  same  per- 
son was  manager  of  both  companies.  Its 
officers  were  acquainted  with  the  local  repre- 
sentatives, who  were  the  same  for  each  con- 
cern. These  were  the  facts  and  circumstances 
which  the  court  told  the  Jury  to  consider  In 
determining  whether  or  not  appellant  was 
misled  by  the  mistake  In  name,  and  under 
this  state  of  the  record  we  are  unable  to  see 
how  the  Jury  could  have  reached  a  different 
conclusion.  Though  the  instmctlon  is  sub- 
ject to  criticism,  we  do  not  think  It  was  cal- 
culated to  prejudice,  or  did  prejudice,  the 
substantial  rights  of  the  appellant 

Instruction  B  is  assailed  on  the  ground 
that  it  singles  out  and  gives  undue  prom- 
inence to  a  portion  of  the  evidence.  The 
evidence  singled  out,  however,  had  no  place 
in  the  case,  and  should  not  have  been  con- 
sidered by  the  Jury  in  determining  the  good 
faith  of  appellant  The  efTect  of  the  instmc- 
tlon given  was  the  same  as  if  the  conrt  had 
peremptorily  Instructed  the  Jury  to  disregard 
evidence  that  was  not  admissible,  and  appel- 
lant has  no  Just  cause  of  complaint  that  sucb 
testimony  was  eliminated  from  the  considera- 
tion of  the  Jury. 

Perceiving  no  sabetantlal  error  In  the  rec- 
ord. Judgment  Is  affirmed. 


MATSVILLB  ft  B.  S.   B.  CO.   et  «L  t. 

WILLIS. 

(Court  of  Appeals  of  Kentucky.    Oct  81,  1907.> 

1.  Railroads  —  Injubibs  to  Pxbsons  Neak 

TBACK — AOinSSIDIUTT  OF  EVIDEUCK. 

In  an  action  against  a  railway  company  for 
injuries  resulting  from  being  struck  by  a  piece 
of  ice  kicked  from  a  passinK  train  by  a  brake- 
man,  questions  as  to  plaintifTg  habit  of  Jumping 
on  moving  trains,  and  whether  plaintiff  woula 
have  been  injured  had  he  not  walked  up  to  de- 
fendant's train  as  it  i>as«ed,  and  whether  he  bad 
made  up  his  mind  to  Jump  on  the  train,  were 
improper. 

2.  Appeai,— Review— Habicless    Bbbob  —  In- 

STBUCTIORS. 

In  an  action  against  a  railway  company 
for  Injuries  from  being  struck  by  a  piece  of 
ice  kicked  from  a  passing  train  by  a  brakeman, 
an  instruction  authorizing  damages  if  the  Inm^ 
of  ice  wag  neKligently  "thrown"  or  kicked  heU 
not  prejudicial. 

5.  PLEADino— Cube  of  Bbbob. 

Though,  to  recover  for  permanent  injuries, 
the  petition  shonid  state  that  the  plaintiff  was 
permanently  injured,  or  inch  facts  as  show  the 
injury  to  be  permRnent  yet  where  a  pleading 
alleged  that  plaintiff  "was  greatly  or  probably 
permanently  injured,"  and  the  evidence  offered 
to  show  the  extent  of  the  injury  was  admitted 
without  objection,  and  the  trial  conrt  instructed 
on  the  subject  of  permanent  iidnry,  the  tech- 
nical defect  is  cured  by  the  evidence,  instruc- 
tions, and  verdict. 

4.  Tbial  —  iNSTBuonoNS  —  BxquEsn  —  Ooh- 
EOEMiTT  TO  Evidence. 

A  requested  Instruction,  not  based  on  the- 
evidence,  is  properly  refused 

eSd.  Note.— For  cases  in  point  see  Cent  DiK> 
46,  Trial,  ((  696-612.1 

6.  Same— Nboebsitt— BxFLAMATion  ofTebmo. 

In  an  action  against  a  railway  company  for 
Injuries  from  being  struck  by  a  piece  of  ice 
kicked  from  a  passing  train  by  a  brakeman,  it 
is  not  error  to  refuse  to  explain  the  meaning  of 
the  term  "acting  within  the  scope  of  his  em- 
ployment" as  used  in  the  instructions. 

[Ed.  Note.— For  cases  in  point  see  Cent  VilU 
vol.  46,  Trial,  |  489.] 

6.  Appeai/— Review— Questions  Pbesented— 
Mattebs  Not  Sufpobted  bt  Bvidehob  ok 
Affidavits. 

Misconduct  of  the  Jury  as  a  ground  for  new 
trial,  which  was  not  supported  by  evidence,  will 
not  be  reviewed  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  &  Appeal  and  Error,  ||  2946,  2947.] 

7.  RAII.R0AD8  — INJ-ITBTES    TO    PEBBORB    NBAS 

Tbackb — Pleading — Sufficiehct. 

In  an  action  against  two  railway  Compa- 
nies, one  of  which  was  foreign,  an  allegation 
that  plaintiff,  without  fault  on  his  part  while 
in  plain  view  of  defendants,  their  agents,  etc., 
or  when  by  the  exercise  of  reasonable  diligence 
he  could  have  been  seen  by  them  in  time  to  pre- 
vent any  injury  was  grossly,  negligently,  and 
wantonly  struck  by  a  lump  of  ice  from  a  passing 
train  of  the  defendants,  by  thejr  agents,  etc., 
sufficiently  charges  the  negligence  of  the  de- 
fendants ;  and  hence  it  is  not  error  to  refuse  to 
transfer  the  action  to  the  federal  court,  on  the- 
ground  that  the  petition  did  not  state  a  good 
cause  of  action  against  the  resident  defendant 

8.  Sake. 

The  petition  was  not  objectionable  as  fail- 
ing to  charge  that  the  servant  was  acting  with- 
in the  scope  of  his  anthority. 

9.  Appeal  —  Objbotiohs  in  Lowkb  Cotmr— > 
Time  fob  Objection. 

Alleged  error  of  the  lower  court  in  refusing 
in  July,  1903,  to  transfer  an  action  to  the  fed- 
eral court,  is  raised  too  late  on  an  appeal  from 
a   Judgment    rendered    in   October,  -  1906,   and 
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cannot  be  reviewed,  even  If  the  appeal  were  not 
from  the  judgment  alone. 

Appeal  from  Circuit  Court,  Greenup 
County. 

"Not  to  be  officially  reported." 

Action  by  Ottls  Willis,  by  his  next  friend, 
against  tbe  Maysvllle  &  Big  Sandy  Railroad 
Company  and  another.  From  a  Judgment 
tor  plalntiCr,  defendants  appeal.    Affirmed. 

W.  H.  Wadsworth,  X  G.  Wadsworth,  and 
Le  Wright  Browning,  for  appellants.  A.  D. 
Cole  and  W.  T.  Cole,  for  appellee. 

CARROLL,  J.  This  Is  the  third  appeal 
of  this  case.  The  former  opinions  may  be 
found  in  86  S.  W.  T16,  27  Ky.  Law  Rep.  459, 
and  92  S.  W.  e04,  29  Ky.  Law  Rep.  17&  On 
the  last  trial  a  Judgment  was  rendered 
against  appellant  for  $1,000,  and  a  reversal 
is  asked  for  several  reasons  that  will '  be 
pointed  out  in  the  course  of  the  opinion. 

Appellee  was  severely  injured  py  being  hit 
with  a  lump  of  ice  kicked  from  a  passing 
train  by  a  brakeman.  An  effort  was  made 
by  appellant  to  show  that  appellee  was  in 
the  habit  of  Jumping  on  moving  trains,  and 
that  he  was  near  the  train  for  the  purpose 
of  getting  on  it  when  struck.  It  has  been 
frequently  ruled  that  evidence  of  babit  In 
cases  of  this  character  Is  not  competent. 
Lexington  Ry.  Co.  v.  Herring,  96  S.  W.  658, 
29  Ky.  Law  Rep.  794.  But  It  is  attempted 
to  make  thla  evidence  admissible  upon  the 
theory  that  it  Illustrated  whether  or  Jiot  ap- 
Iiellee  at  the  time  he  was  injured  was  prop- 
erly using  the  street  he  was  standing  on  or 
was  a  wrongdoer  therein;  the  argument  be- 
ing that,  If  he  was  on  the  street  for  the 
purpose  of  Jumping  on  the  passing  train, 
be  was  a  trespasser  or  wrongdoer,  and  hence 
not  protected  by  the  rules  of  law  that  might 
be  invoked  In  favor  of  a  person  rightfully  oc- 
cupying the  street.  There  Is  no  evidence  of 
any  contributory  negligence  or  act  of  wrong- 
doing on  the  part  of  appellee.  He  was  qui- 
etly standing  in  the  street,  where  he  had  the 
right  to  be,  and  his  conduct  did  not  indicate 
that  he  was  In  the  act  of  getting  on  the 
train,  or  that  be  was  in  any  other  respect 
conducting  himself  In  an  Improper  or  negli- 
gent manner.  The  question  was  asked  ap- 
pellee, "If  you  had  not  walked  up  to  the 
train,  or  had  stood  where  you  were  when 
the  engine  passed  you,  would  you  have  been 
hit  by  the  Ice  or  Injured?"  and  an  avowal 
made  that,  if  permitted  to  answer,  be  would 
say  that  "if  he  had  stood  where  he  was 
when  the  engine  passed  him  be  would  not 
have  been  hit  by  the  ice  or  injured."  It  is 
totally  immaterial  where  appellee  stood,  or 
what  movements  he  made  after  the  engine 
passed  him.  He  had  a  perfect  right  to  move 
his  position,  and  the  fact  that  In  moving  he 
came  nearer  to  the  train  does  not  indicate 
negligence  on  bis  part,  as  there  Is  no  pre- 
tense that  he  was  Injured  by  being  struck 
by  the  train.  Nor  does  it  follow,  from  the 
avowal  made  that  he  would  answer  the  ques- 


tion, "Hadn't  you  made  up  your  mind  to 
Jump  on  that  train?"  "I  «lon't  know;  I 
may  have,"  that  he  was  a  trespasser  or 
not  entitled  to  protection  from  the  negligent 
and  wrongful  acts  of  appellant's  employ^. 

The  jury  were  Instructed  that  if  the  agent 
"negligently  threw  or  kicked"  the  lump  of 
ice  from  the  train,  injuring  appellee,  they 
should  find  for  him  in  damages.  It  Is  ob- 
jected that  the  word  "threw"  had  no  place 
In  this  instruction,  as  it  was  entirely  unsup- 
ported by  the  evidence,  which  showed  that 
the  loe  was  kicked  from  the  train.  In  the 
connection  these  words  were  used  there  is 
no  substantial  difTerence  between  them;  and 
it  would  be  exceedingly  far-fetched  to  say 
that  the  Jury  were  misled,  or  the  rights  of  the 
appellant  prejudiced,  by  the  Insertion  of  the 
ward  "threw,"  when  the  evidence  showed 
that  the  lump  of  ice  was  kicked  from  th* 
train. 

The  Instructions  authorized  the  jury,  If 
they  believed  from  the  evidence  that  appel- 
lee was  permanently  injured,  to  allow  him 
such  suno^as  would  fairly  compensate  him 
for  any  permanent  reduction,  if  any,  of  hla 
power  to  earn  money.  The  petition  charged 
that  appellee  "was  greatly  or  probably  per- 
manently Injured";  and  It  is  argued  that 
this  Is  not  an  averment  that  he  was  per- 
manently injured,  and  that  there  can  be  no- 
recovery  for  a  permanent  Injury,  unless  the 
pleading  specifically  states  that  the  plaintiff 
was  permanently  injured.  Although  we 
know  no  rule  of  pleading  or  practice  that  re- 
quires a  plaintiff  in  an  action  to  recover 
damages  for  personal  injuries  to  state  with 
particularity  the  nature  of  the  Injury  he  has 
sustained,  as  that  his  head,  or  leg,  or  arm 
was  Injured,  and.  If  this  particularity  was 
indulged  In,  the  plaintiff  would  be  confined  in 
his  evidence  to  the  specific  injuries  set  out, 
and  could  not  recover  for  others,  as  he  might 
do  under  a  general  averment,  yet  it  is  prop- 
er that  the  petition  should  state  that  the 
plaintiff  was  permanently  injured,  or  such 
facts  as  show  that  the  injury  Is  permanent 
If  the  statement  was  that  an  arm,  leg,  or 
other  member  had  been  lost  as  a  consequence 
of  the  injury,  or  other  fact  set  out,  from 
which  the  only  Inference  or  conclusion  that 
could  be  drawn  was  that  the  injuries  were 
permanent,  it  would  be  sufficient  to  allow  a 
recovery  for  permanent  Injuries,  although 
the  word  "permanent"  was  not  used.  We 
think  this  rule  Is  fairly  within  the  principle 
of  pleading  that  requires  the  pleader  to 
state  such  facts  as  will  show  that  the  dam- 
ages sought  to  be  recovered  are  the  necessary 
result  of  the  injury  sustained.  L.  &  N.  R. 
Co.  V.  Mason,  72  S.  W.  27,  24  Ky.  Law  Rep. 
1623;  L.  &  N.  R.  Co.  V.  Reynolds,  71  S.  W. 
616,  24  Ky.  Law  Rep.  1402;  L.  &  N.  R.  Co. 
V.  Dickey,  104  8.  W.  829,  81  Ky.  Law  Rep. 
891;  Thompson  on  the  Law  of  Negligence, 
f  7602.  But  It  cannot  be  said  that  this  de- 
fect In  the  pleading  was  a  substantial  or 
prejudicial  error.     All  the  evidence  offered 
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to  Bbow  the  nature  and  extent  of  the  injury 
•was  admitted  without  objection,  and  the  tri- 
al Judtre,  regarding  the  pleading  and  evidence 
as  sufficient  to  authorize  it,  instructed  the 
jury  on  the  subject  of  permanent  injury,  and 
the  technical  defect  in  the  pleading  was 
cured  by  the  evidence,  instructions,  and  ver- 
dict. The  evidence  is  conflicting  as  to  wheth- 
er the  Injuries  sustained  by  appellee  were 
permanent  or  not,  but  there  was  sufficient  to 
authorize  the  Jury  to  find  that  he  was  per- 
manently injured. 

An  instruction  was  offered  upon  the  theory 
that  appellee  was  a  trespasser,  and  hence  ap- 
pellant owed  him  no  duty,  except  to  exwcise 
ordinary  care  for  his  safety  after  his  peril 
was  discovered.  This  instruction  was  prop- 
erly refused,  as  there  was  no  evidence  upon 
which  to  rest  it;  nor  would  there  have  been 
any,  if  the  excluded  evidence  heretofore  men- 
tioned had  been  permitted  to  go  to  the  jury. 

It  is  also  Insisted  that  the  following  In- 
struction, defining  the  meaning  of  the  words 
"acting  within  the  scope  of  his  employment," 
should  have  been  given:  '"Acting Within  the 
scope  of  his  employment,'  as  used  In  these 
instructions,  means  performing  some  duty  for 
defendants,  or  either  of  them,  which  he  was 
employed  to  perform."  It  is  proper  for  the 
court  to  explain  the  meaning  of  legal  or 
technical  terms  not  In  common  use  or  not 
generally  known,  as  "malice,"  "sross  negli- 
gence," "ordinary  care,"  and  the  like,  as 
these  words  have  a  legal  meaning  distinct 
from  their  customary  use  that  the  Juror 
would  not  ordinarily  understand.  But,  when 
the  words  "within  the  scope  of  his  employ- 
ment" are  used,  as  in  this  case,  with  refer- 
■ence  to  the  acts  of  an  ordinary  employe  of 
the  company,  the  Jury,  In  the  light  of  all  the 
evidence,  must  have  understood  them  to 
mean  that  he  was  doing  some  act  in  the 
line  of  bis  duty  as  a  brakeman;  and  we  do 
not  think  It  was  error  to  fall  to  define  their 
meaning  in  a  separate  instruction.  These 
words  have  no  legal  or  technical  meaning 
distinct  from  their  ordinary  meaning,  any 
more  than  "permanent  reduction  of  his  power 
to  earn  money,"  or  many  other  expressions 
commonly  used  in  instructions. 

The  point  Is  made  by  counsel  that  one  of 
the  jurors  during  the  progress  of  the  trial 
was  guilty  of  misconduct.  Aside  from  what 
Is  contained  In  the  brief,  we  do  not  know  of 
what  this  alleged  misconduct  consisted.  One 
of  the  grounds  for  a  new  trial  Is  "misconduct 
of  the  jury  upon  the  trial  of  the  case,  and 
during  their  adjournment  from  time  to  time"; 
but  this  ground  is  not  supported  by  evidence 
or  affidavit,  and  therefore  It  cannot  be  con- 
sidered. 

We  do  not  tbtnk  It  necessary  to  relate  the 
evidence,  for  the  purpose  of  Illustrating  that 
It  was  sufficient  to  sustain  the  verdict;  nor 
can  It  fairly  be  said  that  it  was  excessive. 

It  Is  further  insisted  that  It  was  error  not 
to  grant  the  retiuest  of  appellant  to  remove 
the  action  to  the  federal  court     This  mo- 


tion was  based  upon  the  ground  that  the 
original  petition  did  not  state  a  good  cause 
of  action  against  either  the  Chesapeake  & 
Ohio  Railway  Company,  which  is  a  foreign 
corporation,  or  the  resident  defendant,  the 
Maysvllle  &  Big  Sandy  Railroad  Company, 
as  it  is  said  that  under  the  averments  the 
act  of  the'  brakeman  was  Inteotlcmal  and 
malicious,  and  not  in  the  scope  of  bis  em- 
ployment, and  hence  the  master  was  not  re- 
sponsible for  his  acts.  The  allegation  of 
the  petition  Is  that  "Ottis  Willis,  without 
fault  on  bis  part  and  while  in  plain  view  of 
these  defendants,  their  agents,  servants,  and 
employes,  or  when  by  the  exercise  of  rea- 
sonable diligence  on  the  part  of  these  de- 
fendants, their  agents,  servants,  or  employes, 
he  could  have  been  seen  by  them  in  time  to 
prevent  any  injury,  was  then  and  there  care- 
lessly, negligently,  and  wantonly  struck  on 
the  breast  or  body  by  a  large  lump  of  ice 
thrown  or  kicked  from  a  passing  freight 
train  of  tUfese  defendants  by  their  agents, 
servants,  and  employes."  In  our  opinion 
this  sufficiently  charged  the  negligence  of 
the  defendants,  and  each  of  them,  acting 
through  their  agents  and  servants;  ond  it  is 
not  open  to  the  criticism  made  that  It  fails 
to  charge  that  the  servant  was  acting  within 
the  scope  of  his  employment  This  precise 
question  was  settled  adversely  to  the  con- 
tention of  appellant  In  the  former  appeals 
of  this  case.  Aside  from  this,  the  action  of 
the  lower  court  refusing,  to  transfer  the  ac- 
tion was  made  and  entered  in  July,  1003,  and 
it  is  now  too  late  to  raise  any  question  as 
to  the  regnilarlty  of  this  ruling.  In  fact,  this 
appeal  Is  prosecuted  alone  from  the  Judg- 
ment rendered  In  October,  1906,  and  under 
no  state  of  case  could  this  court  review  an 
error  of  the  character  complained  of  com- 
mitted In  1903. 
Wherefore  the  Judgment  is  affirmed. 


WHALLEN  et  al.  v.  KELLNER  et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  7,  1907.) 

1.  Wills— EsTAT*  Devised— Contiroent  Re- 
mainders. 

Where  testator  devised  property  to  a  trus- 
tee for  the  use  of  testatorVi  children,  named, 
for  their  lives,  remninder  to  such  of  their  chil- 
dren, or  the  descendants  of  their  deceased  chil- 
dren, as  miKht  be  living  at  the  death  of  the  life 
tenants,  the  remaindermen  took  a  continRent  re- 
mainder, the  vesting  of  which  was  dependent  on 
their  surviving  the  life  tenant  from  whom  they 
were  descendants, 

[Ed.  Nolo.— For  cases  In  noiot,  see  Cent.  Dig. 
vol.  49,  Wills,  g§  1477,  1478.] 

2.  Trusts— Trust    Propebtit-Sals— Actions 
—Parties. 

Where  testator  devised  certain  property  in 
trust,  the  interest  of  contingent  remnindermen 
living  during  the  continuance  of  the  life  estates 
was  represented  by  the  life  tenants,  so  that  such 
remaindormen  were  not  necessary  parties  to  a 
proceeding  for  the  appointment  of  a  new  trustee 
and  for  the  sale  of  toe  land. 

[Ed.  Note— For  cnses  in  point,  see  Cent  Dig. 
vol.  47,  Trusts,  {  224.] 
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8.  Sami>— New  Tbdbtee— Appointment. 

Where  a  will  devised  certain  property  In 
trust,  and  appointed  a  trustee  with  authority 
to  sell  the  property,  but  the  trustee  refused  to 
act,  the  court  had  power  to  appoint  a  new  trus- 
tee, who  thereupon  became  vested  with  all  the 
powers  which  the  will  conferred  on  the  nomi- 
nated trustee. 

fEd.  Note.— For  cnses  in  point,  see  Cent.-DiK- 
Tol.  47,  Trusts,  U  222,  223.1 

■4.  Same— Deed  or  TBua-r— ErFECx. 

Where  a  will  devised  property  to  a  trustee 
for  the  use  of  certain  life  tenants  and  contingent 
remaindermen,  with  power  to  sell,  a  deed  to 
the  land,  executed  by  a  trustee  substituted  by 
the  court  on  the  nominated  trustee's  failure  to 
<iualify,  devested  the  devisees,  both  ascertained 
and  contingent,  of  title  to  the  land. 

[Qd.  Note.— For  cnses  in  point,  see  Cent.  DIff. 
vol.  4T,  Trusts,  i  273.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Plnit  Division. 

"Not  to  be  offlelally  reported." 

Action  by  John  H.  Whallen  and  others 
against  John  F.  Kellner  and  others.  From 
a  decree  dismissing  the  bill,  complainants  ap- 
peal.   Affirmed. 

Kobn,  Balrd,  SIoss  &  Kohn,  for  appellants. 
Gibson,  Marshall  8c  Olbson,  for  appellees. 

O'REAR,  C.  J.  Joseph  Swager,  the  owner 
of  the  lot  of  land  which  Is  the  subject  of  this 
suit,  by  his  last  will  devised  It  to  a  trustee 
for  the  nse  of  the  testator's  children,  name<1, 
for  their  lives,  with  remainder  to  sucb  of 
their  children,  or  descendants  of  their  de- 
ceased children,  as  might  be  living  at  the 
death  of  the  life  tenants.  The  remainder- 
men, It  Is  thus  seen,  took  contingently;  It 
depending  upon  their  surviving  the  life  ten- 
ant from  whom  they  were  descended  whether 
their  estate  ever  became  vested.  The  nomi- 
nated trustee  refused  to  qualify.  In  n  suit 
Id  equity,  brought  by  the  administrator  with 
the  will  annexed  of  Joseph  Swager  against 
the  testator's  children,  the  chancery  court 
appointed  a  trustee  to  execute  the  trust  Im- 
posed by  the  will ;  such  being  the  object  of 
the  suit.  The  trustee  sold  and  conveyed  the 
land,  as  he  was  empowered  by  the  will  to  do. 
That  conveyance  Is  now  attacked  as  being 
iusufflclent  to  divest  the  contingent  remain- 
dermen of  title,  because  in  the  action  In 
which  the  trustee  was  appointed  the  grand- 
children of  the  testator  (the  contingent  re- 
maindermen then  living)  were  not  made  .par- 
ties defendant ;  and  It  Is  contended  that,  as 
the  appointment  of  a  trustee  affected  their 
title  and  Interest,  they  were  necessary  par- 
ties to  the  action,  or  the  judgment  would  be 
void.  Clay's  Adm'r  v.  Edwards'  Trustee,  84 
Ky.  648,  2  S.  W.  147,  Is  relied  on  as  sustain- 
ing the  contention.  But  in  that  case  the  re- 
mo  Indermen  had  vested,  and  not  contingent, 
estates.  Here,  if  those  in  being  when  the 
action  was  brought  bad  all  died  before  their 
parents,  leaving  descendants  living,  or  other 
children  had  been  bom  to  their  parents  sub- 
sequent to  the  suit,  who  survived  the  life 
tenants  or  left  Issue  surviving,  the  result 
would  not  have  been  at  all  different,  so  far 


as  having  before  the  court  the  real  parties 
In  interest  It  Is  sufficient  in  such  cases  If 
there  Is  before  the  court  the  life  tenants,  or 
those  having  vested  Interests,  whose  duty 
and  Interest  It  would  be  to  defend  the  notion. 
If  necessary  to  protect  the  estate;  their  In- 
terests and  the  remaindermen's  being  Identi- 
cal. Such  contingent  Interests  must.  In  such 
state  of  case,  be  represented  by  the  life  ten- 
ant, or  tenant  of  the  estate  In  possession, 
who  is  deemed  the  representative  In  estate 
of  those  contingently  entitled,  whether  born 
or  not,  as  otherwise  it  would  be  Imp'jssible 
to  ever  bring  tbem  all  before  the  court  dur- 
ing the  existence  of  the  life  estates.  So  long 
as  the  life  tenant  lived.  It  could  not  be  ascer- 
tained with  any  legal  certainty  who  would 
be  the  one  entitled  to  take  at  the  period  of 
distribution.  If,  therefore,  no  valid  appoint- 
ment of  a  trustee  could  be  made  unless  every 
contingent  remainderman  were  before  the 
court,  the  trust  might  fall  for  lack  of  a 
trustee,  which  equity  will  not  permit.  It 
would  be  a  sacrificing  of  the  substance  for 
the  form.  We  hold  that  the  trustee  was  duly 
appointed  In  an  action  In  which  all  proper 
parties  were  before  the  court;  that  he  had 
vested  in  him  all  the  powers  which  under  the 
will  the  nominated  trustee  had  (Price  v.  Swng- 
er's  Trustee,  4  S.  W.  84,  9  Ky.  Law  Rep.  8'.)) ; 
and  this  his  conveyance,  made  pursuant  to 
the  power'  conferred  by  the  will,  divested 
the  devisees,  ascertained  and  contingent,  of 
the  title  to  the  land  (Hermann  v.  Parsons, 
117  Ky.  239,  78  S.  W.  125 ;  Kendall  v.  Craw- 
ford, 77  S.  W.  364,  25  Ky.  Law  Rep.  1224). 
Such  was  the  judgment  of  the  chancellor, 
and  it  Is  consequently  affirmed. 


WILKINSON  V.  ROSSER'S  EXTl. 
(Court  of  Appeals  of  Kentucky.    Nov.  1.  1907.) 
1.  WiLLft— Construction- Intent  of  Testa- 
tor. 

Testator  by  his  will  gave  to  H.,  his  niece, 
$3,000.  By  a  codicil  to  the  will  he  gave  H.  $2.- 
(KK)  more,  and  directed  that  the  residue  of  his 
estate  not  specifically  disposed  of  be  given  to 
his  heirs  at  law  according  to  the  Kentucky  law 
of  descent  and  distribution.  By  a  second  cod- 
icil he  revoked  the  bequests  to  H.  in  his  will 
and  the  first  codicil,  and  directed  that  she  have 
"in  lieu  thereof  .$.^.001)  only."  Held,  that  it  was 
not  the  intention  of  the  testator  to  limit  H.  to 
the  $3,000  given  her  by  the  second  codicil :  but 
she.  being  at  the  time  of  his  death  his  only  heir 
at  law.  was  entitled  to  the  residue  of  the  estate 
under  the  clause  in  the  first  codicil  giving  it  to 
his  heirs  at  law. 
2  Appeai,— Review— Harmless  Ebbob. 

In  a  proceeding  where  the  only  question  for 
decision  was  the  construction  of  a  will,  which 
was  a  pure  question  of  law,  the  court  did  not  err 
to  the  prejudice  of  complainant  in  troating  the 
petition  as  sufficient  and  disposing  of  the  case  on 
its  merits  before  the  demurrer  to  the  petition 
had  been  acted  upon. 

8.  EIXECCTOBS— Distribution  op  BStatb— Rb- 
puNDiNo  Bond  ob  Otiieb  Indbmnitt  — 
Statutes. 

X'nder  Civ.  Code  Prac.  (  436,  providing 
that  the  court  may,  on  motion  of  any  party  in 
interest,  reciuire  a  distributee  or  legatee.  l>efore 
receiving  his  share  or  legacy,  to  execute  bond. 
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with  good  rorety,  conditioned  to  pay  his  propor- 
tion of  any  debt  which  may  appear  against  the 
eatate  of  the  decedent,  and  Ky.  St.  1903,  §  8843, 
to  the  same  effect,  the  court,  upon  motion  of  an 
ezecntor,  properly  required  that  the  devisees 
should  each  execute  such  a  bond  before  receiv- 
ing the  t>e(]ae8t8  to  them,  though  it  did  not  ap- 
pear that  there  were  any  debts  against  the  es- 
tate. 

[Ed.  Note.— For  cases  in  i^int,  see  Gent  Dig. 
vol.  22,  Executors  and  Administrators,  H  12(K>- 
1218.] 

4.  IiIFB   ESTATEft— SXOUBITT  TBOM   LiFX   TKK- 
ANT. 

Before  mining  stocic  is  turned  over  to  a 
life  tenant,  he  should  be  required  to  execute  a 
bond  for  the  forthcoming  of  the  estate  to  the 
remaindermen,  or  a  trustee  should  be  appointed 
to  hold  the  property  for  the  parties  in  interest, 
according  to  the  terms  of  the  document  creating 
the  estate. 

[Ed.  Note.— For  eases  in  point,  see  Cent  Dig. 
Tol.  33,  Life  Estates,  {  18.] 

6.  Wilis— CoNSTBTiOTioN— Absolute  Estates 
IN  Pbbsonal  Propebtt— Ircoke. 

Under  the  rule  that,  where  the  income  of 
personal  property  is  devised  to  one  without  re- 
mainder over  or  contingency,  it  is  a  gift  of  the 
property  itself,  a  bequest  to  certain  churches  of 
a  moiety  of  the  dividends  from  certain  mining 
stock  vested  in  them  the  entire  estate  in  that 
moiety  of  the  stock  of  which  the  dividends  were 
bequeathed  to  them,  and  hence  the  execntor 
could  deliver  the  stock  to  the  churches  upon 
their  executing  the  required  refunding  bonds. 

VEA.  Note.— For  cases  in  point,  see  Cent.  Dig; 
vol.  49,  Wills,  {f  1379-1388.] 

(J.    EZECTJTORS  — DlSTBIBUnON     OF.    ESTATE  — 

Decree  of  DiSTBiBimoN. 

Where  a  bequest  was  made  of  the  income  of 
mining  stock  to  certain  persons  for  life,  with 
remainder  over  to  certain  churches,  the  stock 
may  be  held  by  the  executor  until  the  distribu- 
tion of  the  estate,  he  paving  the  dividends  as 
directed  by  the  will,  or  the  court  may  appoint 
a  trustee  to  hold  it  and  collect  and  disburse  the 
dividends  during  the  lives  of  the  life  tenants, 
and  after  their  death  to  deliver  it  to  the  remain- 
dermen, or  it  may  be  turned  over  to  the  life 
tenants  on  their  executing  approved  l>ond  to 
the  remaindermen  for  the  forthcoming  of  the 
property  at  the  termination  of  the  life  estates. 

Appeal  from  Circuit  Court,  Mason  County. 

"Not  to  be  officially  reported." 

Action  by  Fannie  E.  Wilkinson  agralnst 
George  S.  Rosser's  ^ecator  for  a  settlement 
of  the  estate  and  a  constmctlon  of  the  will. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.    Affirmed. 

Allan  D.  Cole,  for  appellant  Sallee  & 
Slattery,  tor  appellee. 

O'REAB,  C.  J.  The  principal  gnestlon  tor 
decision  in  this  case  Is  the  construction  of  the 
will  of  George  S.  Rosscr,  deceased.  The  tes- 
tator was  a  bachelor.  His  father  and  mother 
were  dead.  He  bad  no  sister,  and  bad  had 
but  one  brother.  The  latter  (Charles  P.  Ros- 
ser)  died  before  tbe  testator,  bnt  left  an  only 
child,  Mrs.  Battle  Hopkins.  It  seems  that 
tbe  testator  died  possessed  of  a  greater  es- 
tate than  he  appreciated  he  had.  The  sal- 
lent  features  of  his  will  necessary  to  be  set 
out  In  this  opinion  are:  (1)  He  devised  the 
dividends  from  his  EI  Paso  gold  mining  stock 
to  be  divided  Into  twc(  parts,  one  to  be  paid 
to  Mrs.  Sarah  Easton  and  her  daughter  Bet- 


tie  Easton,  as  long  as  they  should  11t«^  and  In 
tbe  case  of  the  death  of  either  that  moiety 
of  tbe  dividends  then  to  be  paid  to  the  sur- 
vivor during  tbe  remainder  of  her  life.    Tb» 
other  half  of  the  dividends  be  directed   to 
be  divided  equally  between  tbe  First  it,  BL 
Chorch,  Sonth,  and  tbe  Church  of  tbe  NatiT- 
Ity,  of  Maysville,  Ky.    On  tbe  death  of  Mrs. 
Easton  and  her  daughter  be  devised  tbe  entire 
dividends  from  that  mining  stock  to  be  di- 
vided  equally    between    the   said   cbnrcbeck 
(2)  He  gave  a  residence  cm  West  Third  street, 
in  Maysville,  to  his  relatives,  M.  E.  McKellni^ 
and  wife,   dnrlng  their   lives.     (3)  He  gave 
a  lot  in  Norwood,  Ohio,  to  B.  W.  Goodman 
and  wife.     (.4)  He  devised  to  Mrs.   Etattle 
Hopkins,  of  00  Pearce  street,  Chicago,  111., 
the  sum  of  $3,000.     (6)  He  gave  to  Mrs.   J. 
D.  Wood,  of  Maysville,  16  shares  of  bnlld- 
Ing  association  stock.    (6)  He  gave  $200  each 
to  certain  named  children  of  .B.  T.  David  of 
Bnrllngton,  Iowa.     (7)  He  devised  to  IC  F. 
Marsh,  of  Maysville,  Ky.,  certain  notes.    dES^ 
He  directed  bis  government  and  other  bonds 
and  stocks  In  banks  and  other  InstitutlonB, 
and  a  mortgage  note  which  be  held,  to  be 
converted  into  cash,  out  of  whldi  were  to 
be  paid  the  specific  devises.   The  will  is  dated 
October   27,    1904.     On   February   21.   1905, 
he  revoked  tbe  devlbe  to  Mrs.  J.  D.  Wood, 
and  gave  her  In  lien  $1,000  In  money.     He 
directed  bis  executor  to  sell  and  convey  all  of 
his  real  estate,  reserving  to  tbe  McKellupe 
a  life  estate  In  tbe  property  devised  to  them. 
He  also  gave  to  Mrs.  Hattle  H(q;>klns  "the 
sum  of  $2,000,  additional  money."    This  cod- 
icil continued:  "All  the  residue  of  my  estate, 
not  speclflcaliy  devised,  I  give  and  will  to 
my  heirs  at  law,  according  to  tbe  Kentudiy 
law  of  descent  and  distribution."    On  March 
17,  1006,  be  added  two  other  codicils.    In  the 
first  be  revoked  tbe  devise  to  Mrs.  J.  D.  Wood, 
she  having  died,  and  devised  $200  each  to 
four  distant  relations  named,  and  to  Mrs. 
Fannie  Wilkinson  $250.    The  second  of  tbese 
codicils  reads:    "I  hereby  revoke  the  devise 
in  my  will  and  codicil  to  Mrs.  Hattie  Hop- 
kins of  three  thousand  dollars  and  two  thoa- 
sand  dollars,  and  In  lien  thereof  now  give 
her  tbe  sum  of  three  thousand  dollars  only 
($3,000)."    Clarence  L.  Sallee  was  nominated 
executor  In  tbe  will  and  qualffied  as  sncb. 
This  suit  was  brongbt  by  Mrs.  Fannie  Wil- 
kinson, who  Is  a  cousin  of  tbe  testator,  and 
tbe  devisee  to  whom  was  given  $260  specifi- 
cally In  the  next  to  tbe  last  codlclL     She 
brought  tbe  action  for  a  settlement  of  tbe 
estate  and   for  a  construction  of   tbe  will. 
Her  contention  was  and  is  that  the  testator 
Intended  to  limit  Mrs.  Hattie  Hopkins'  share 
of  his  estate  to  $3,000,  and  that  by  the  words 
In  tbe  first  codldl  disposing  of  the  residue, 
"I  give  and  will  to  my  heirs  at  law,  accord- 
ing to  tbe  Kentucky  law  of  descent  and  dis- 
tribution," he  meant  those  persons  who  would 
be  bis  heirs  at  law  under  tbe  Kentucky  stat- 
utes of  descent,  after  excluding  Mrs.  Hattie 
Hopkins.    It  Is  not  denied  that  Mrs.  Hattie 
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Hopkins  Is  the  niece  of  the  testator  and  the 
«nly  person  who  stands  so  near  to  him  In 
relation;  nor  Is  it  qnestioned  that  under  the 
Kentucky  statntes  of  descent  and  distribution 
the  niece  of  a  decedent  will  inherit  his  es- 
tate to  the  exclusion  of  his  cousins  and  more 
remote  kindred.  Subsections  3,  6,  {  1393, 
Carroll's  Ky.   St    1903. 

It  Is  argued  for  the  appellant  that  the  tes- 
tator, by  the  language  of  the  last  codicil  re- 
voking the  devise  of  $5,000  theretofore  made 
to  Mrs.  Hopkins,  and  giving  her  "three  thou- 
sand dollars  only  ($3,000),"  Intended  to  limit 
her  to  the  reception  of  that  sum,  thereby  ex- 
cluding her  from  any  further  participation 
in  bis  estate,  and  that  therefore  the  previous 
devise  of  the  residuum  to  his  "heirs  at  law" 
would  mean  those  persons  who,  excluding 
Mrs.  Hopkins,  stood  nearest  In  the  inheritable 
relation.  But  we  are  not  of  this  opinion.  We 
think  that  the  use  of  the  word  "only"  In  the 
lart  codicil  meant  to  limit  Mrs.  Hopkins  in 
the  specific  bequest  to  her,  and  that  the  testa- 
tor Intended  that  the  residuum  of  his  estate 
should  pass  to  those  persons,  whoever  they 
might  be,  at  the  time  of  his  death,  who  were 
his  nearest  of  kin  under  the  Kentucky  stat- 
utes of  descent  and  distribution.  Stress  is 
laid  upon  the  words  "heirs  at  law"  by  appel- 
lant, as  Indicating  the  Intention  on  the  part 
of  the  testator  to  distribute  his  estate  among 
a  number,  Instead  of  to  one  only.  It  seems  to 
us  that  a  sufficient  answer  to  this  argument 
is  that  the  testator  could  not  have  known,  at 
the  time  the  will  was  written,  who  might  be 
his  heirs  at  law  when  be  might  come  to  die, 
although  be  might  have  known,  at  the  time 
the  will  was  written,  who  such  heirs  then 
were.  For  example.  It  may  be  assumed  that 
he  knew  that  Mrs.  Hopkins,  his  niece,  was 
his  sole  heir  at  law  at  that  time ;  but  If  she 
should  die  before  he  did,  leaving  two  or  more 
-descendants,  they  then  would  have  beeh  heirs 
at  law,  or  if  Mrs.  Hopkins  died  before  the 
testator,  leaving  no  Issne,  then  bis  cousins 
<hls  uncles  and  annts,  father  and  mother, 
grandfather  and  grandmother  being  dead) 
would  have  been  his  heirs  at  law.  The  em- 
ployment of  the  term  by  the  testator  was  apt, 
and  not  at  all  Inconsistent  with  the  state  of 
affairs  existing  at  the  time  of  his  death.  He 
meant,  we  think,  clearly  enough,  that  the  re- 
siduum of  bis  estate  should  pass  to  those  per- 
sons, whether  one  or  more,  who  at  the  time 
of  his  death  might  sustain  to  him  the  rela- 
tion which  entitled  them  to  Inherit  under  the 
laws  of  his  state.  Such  was  the  construction 
placed  upon  the  will  by  the  circuit  court 

Appellant  complains  because  the  court  di- 
rected the  case  to  be  submitted  for  decision 
upon  Its  merits  before  a  demurrer  to  the  peti- 
tion filed  by  the  defendant  had  been  acted  up- 
on. Whether  the  demurrer  was  waived  or 
not  by  the  defendant  (we  are  inclined  to 
think  It  was),  the  decision  at  last  did  not 
turn  upon  the  insufficiency  of  the  petition.  The 
demurrer  ought  to  have  been  overruled,  but 
the  failure  of  the  conrt  to  pass  upon  it,  treat- 


ing the  petition  as  sufficient,  and.  disposing  of 
the  case  on  its  merits,  could  not  have  prej- 
udiced any  substantial  rights  of  appellant 
The  only  question  for  decision  was  the  con- 
stmctlon  of  the  will.  It  was  a  pure  question 
of  law.  No  Issue  of  fact  was  presented.  The 
depositions  taken  in  the  case  did  not  help 
out  either  party.  In  this  view  of  the  matter, 
the  action  of  the  court  was  not  premature. 

A  farther  complaint  Is  made  that  the  court 
upon  the  motion  of  the  executor  required  in 
the  Judgment  that  the  devisees  should  each 
execute  a  good  and  sufficient  refunding  bond 
to  the  commonwealth  before  the  executor 
should  pay  over  to  them  the  bequest  made  by 
the  testator.  By  section  435  of  the  Civil 
Code  of  Practice  it  Is  provided:  "The  court 
may.  In  its  discretion,  without  motion,  and 
shall  on  motion  of  any  party  in  interest  re- 
quire the  distributee  or  legatee,  before  re- 
ceiving his  distributable  share  of  legacy,  If 
received  within  five  years  after  the  grant 
of  administration,  to  execute  bond,  with  good 
surety  to  the  commonwealth,  conditioned  to 
pay  his  proportion,  not  exceeding  the  amount 
received  by  him,  of  any  debt  which  may  ap- 
pear against  the  estate  of  the  decedent  wltb- 
In  said  period."  Section  3843,  Ky.  Bt  1903, 
Is  to  the  same  effect.  It  is  contended  for  ap- 
pellant that  there  are  no  unsatisfied  debts 
against  this  estate,  and  that  therefore  the 
exaction  of  the  refunding  bond  was  unneces- 
sary and  an  abuse  of  discretion.  While  It 
may  not  appear  that  there  are  debts  against 
the  estate  at  this  time,  liability,  contingent 
or  otherwise,  may  exist  which  may  ripen  In- 
to enforceable  demands  against  the  testator 
within  five  years  from  the  date  of  the  judg- 
ment. The  purpose  of  the  statnte  is  to  pro- 
tect, not  only  such  creditors,  but  the  personal 
representative  and  his  sureties,  against  liabil- 
ity because  of  a  prematnre  distribution  of  the 
estate.  Furthermore,  the  language  of  the 
statute  seems  to  be  mandatory,  and  was  held 
to  be  so  under  the  old  Code.  Code  Prac.  1854, 
f  4T1 ;  Mountjoy  v.  Pearce,  4  Mete.  (Ky.)  98. 
It  was  not  error,  therefore,  for  the  court  to 
have  Imposed  this  condition  at  the  request  of 
the  executor  before  the  estate  should  be  dis- 
tributed to  the  devisees. 

It  is  farther  complained  that  the  court  did 
not  appoint  a  trustee  to  take  charge  of  the 
gold  mining  stock,  the  dividends  of  which 
were  in  part  bequeathed  to  certain  life  ten- 
ants with  remainder  to  others.  So  far  as 
Mrs.  Wilkinson  is  concerned,  the  decision  of 
this  question  does  not  affect  her  Interest  But 
the  Church  of  the  Nativity  of  Maysvllle, 
which  Is  a  remainderman  of  the  moiety  be- 
queathed to  the  Eastons,  does  complain.  The 
rale  is  that  before  personal  property  of  this 
character  Is  turned  over  to  a  life  tenant  he 
should  be  required  to  execute  a  bond  for  the 
forthcoming  of  the  estate  to  the  remainder- 
men, or  a  trustee  should  be  appointed  to  hold 
the  property  for  the  parties  In  interest  ac- 
cording to  the  terms  of  the  document  creat- 
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Ing  the  estate.  The  Judgment  i&  this  case, 
though,  does  not  direct  the  property  to  be 
turned  over  to  any  one.  The  executor  Is  di- 
rected to  pay  the  dividends  to  the  life  ten- 
ants, and  to  the  churches  named  as  directed 
by  the  will.  So  far  as  the  bequest  of  the 
churches  Is  concerned,  It  vests  In  them  the 
entire  estate  In  the  moiety  of  the  gold  mining 
stock  bequeathed  to  them  In  the  first  Instance. 
Where  the  income  of  personal  property  Is 
devised  to  one  without  remainder  over,  and 
without  contlnRcncy,  It  Is  a  gift  of  the  prop- 
erty Itself.  There  appears  no  reason  why 
that  part  of  this  stock  may  not  be  delivered  to 
these  churches  upon  their  executing  the  re- 
funding bonds  required.  The  other  half  of 
this  stock  may  be  held  by  the  executor  until 
a  final  distribution  of  the  estate,  be  paying 
the  dividends  as  directed  by  the  will,  or  the 
court  may  appoint  a  trustee  to  hold  It  and 
collect  and  disburse  the  dividends  arising 
from  it  as  directed  by  the  will  during  the 
lives  of  the  life  tenants,  and  after  their 
death  It  to  be  delivered  to  the  remaindermen, 
the  churches,  or  it  may  be  turned  over,  if  the 
court  so  adjudges,  to  the  life  tenants  upon 
their  executing  approved  bond  to  the  re- 
maindermen for  the  forthcoming  of  the  prop- 
erty at  the  termination  of  the  life  estates. 
We  perceive  no  error  in  the  Judgment  It 
Is  consequently  aflSrmed. 


BOREINQ  et  al.  v.  FARIS  et  al. 
(Court  of  Appeals  of  Kentucky.    Nov.  1,  1907.) 

1.  Trusts— ExECXTTOBs  or  Trustee— Compel- 
LiNo  Account— Demand. 

Where  a  trustee  died  without  settlini;  his 
accounts,  and  bis  executors  also  failed  to  ac- 
oount,  no  a&idavit  or  demand  was  necessary  by 
succeeding  trustees  before  suit  to  compel  such 
executors  to  account,  within  Ky.  St.  1903,  H 
8870,  3872.  3874.  providinft  for  the  filing  of 
claims  with  executors,  accompanied  by  an  affi- 
davit that  the  demand  was  just,  that  there  was 
no  offset  or  discount  against  it,  and  that  it  had 
not  been  paid. 

2.  Same  —  Presentation  of  Claim  — Neces- 
sity. 

Ky.  St.  1903.  8§  3870,  3872,  3874,  requiring 
the  filing  of  a  claim  against  executors,  accom- 
panied by  an  affidavit  that  the  demand  was  just, 
that  it  was  subject  to  no  offset  or  discount,  and 
had  never  been  paid,  were  not  designed  to  inter- 
fere with  the  ancient  jurisdiction  of  equity  to 
settle  the  accounts  of  fiduciaries,  and  require  the 
funds  in  their  hands  to  be  paid  over  to  their 
successors. 

3.  Same— Trustee— Appointment. 

Testator  bequeathed  certain  property  in 
trust  for  his  son  F..  an  incompetent,  and  provid- 
ed for  the  appointment  of  a  trustee  by  the 
county  court.  B.  was  appointed  and  qualified. 
Thereafter  F.'s  sister  also  bequentlied  a  legacy 
to  B..  in  trust  for  F.,  designating  B.  as  F.'s 
"committee."  B.,  who  was  also  executor  of  the 
sister's  will,  took  cliarge  of  the  legacy  as  trus- 
tee, and  subiequently  died  without  having  set- 
tled his  acdnints,  when  complainants  were  ap- 
pointed generally  as  I'\'s  trustees  in  B.'s  place. 
Jleld,  that  complainants  were  entitled  to  recover 
from  B.'s  executors  and  hold  all  funds  belonging 
to  F.,  however  bequeathed  to  him. 


4.  Sake- Designation    of   Trustee— Suin- 

CIBNOT. 

Where  testatrix  bequeathed  a  iHiacy  to  her 
incompetent  brother's  trustee,  in  trust  for  the 
brother's  benefit,  a  description  of  the  trustee  as 
the  beneficiary's  "committee"  was  equivalent  to 
a  designation  as  tmstee. 

6.  Same— Accountino  bt  Trustee's  Bxeoo- 
tors— Interest. 

Where  a  trustee  failed  to  account  during 
his  life,  his  executors,  on  being  required  to  ac- 
count, were  properly  charged  with  interest  aft- 
er the  tri-stee's  death  to  the  date  of  the  judg- 
ment ;  tlie  trustee  being  required  to  invest  the 
trust  find  so  as  to  make  it  bear  interest,  and. 
if  he  did  not.  his  estate  was  chargeable  with  in- 
terest 

6.  Sakk. 

Ky.  St  1903,  i  3884,  providing  that  no  in- 
terest accruing  after  decedent's  death  shall  be 
allowed  or  paid  on  any  claim  out  of  decedent's 
estate,  unless  a  claim  be  filed  and  authenticated., 
as  required  by  law,  and  demanded  of  the  execu- 
tor, administrator,  or  curator  within  a  year  aft- 
er his  appointment,  does  not  apply  to  the  liability 
of  the  executor  of  a  deeeased  trustee,  who  died 
without  accounting;  action  being  brought  against 
such  executors  to  compel  them  to  account  within 
a  year  after  the  trustee's  death  and  their  qualifi- 
cation as  executors. 

7.  Same— Accounting — Interest. 

The  trustee  of  an  alleged  incompetent,  who 
had  never  been  found  of  unsound  mind  by  an 
inquest,  purchased  a  horse  from  such  incompe- 
tent and  kept  the  purchase  price  as  his  trustee. 
Held  that,  the  trustee  never  having  filed  an  ac- 
count prior  to  Ids  death,  his  executors  were 
properly  charged  with  the  price,  with  6  per  cent 
mterest  thereon. 

8.  Costs— ExEcnTOHS— Accountino. 

Where  executors  of  a  deceased  tmstee,  who 
had  died  withont  accounting,  also  failed  to  make 
a  settlement  of  their  testator's  account  as  trus- 
tee, and  suit  was  brought  by  substituted  trustees 
to  compel  the  executors  to  account  in  which 
the  trustees  were  successful,  the  executors 
were  properi,v  chargeable  with  costs  under  Ky. 
St.  1903,  I  8S9,  providing  that  in  actions  in 
equity  the  party  succeeding  on  the  merits  or 
otherwise  shall  recover  his  costs,  except  against 
nominal  defendants. 

r&3d.  Note.— For  cases  in  point  see  Cent  Diff. 
vol.  13,'  Costs,  {{  108-114.] 

Appeal  from  Circuit  Court,  Laurel  County. 

"To  be  oflSclally  reported." 

Action  by  John  B.  Farls  and  another,  as 
trustees  of  Henry  Clay  Farls,  an  Incompe- 
tent, against  John  Borelng  and  another,  as 
executors  of  the  estate  of  Vlncfent  Borelng, 
deceased.  From  a  Judgment  for  plaintiffs, 
the  executors  appeal.    Affirmed. 

John  R.  Borelng,  for  appellants.  Sam  O. 
Hardin  and  D.  K.  Rawllngs,  for  appellees. 

HOBSON,  J.  James  M.  Farls  by  his  will, 
dated  November  25,  1885,  made  the  follow- 
ing provision  for  his  son,  Henry  Clay  Farls: 
"As  my  son  Henry  Clay  Farls  Is  not  deemed 
of  sufficient  mind  to  manage  his  part  of  my 
estate  and  to  Insure  to  him  the  benefit  of 
same.  It  Is  my  desire  that  the  Laurel  county 
court  at  the  time  of  my  death  or  as  soon  as 
practicable  thereafter  shall  appoint  a  trustee 
or  guardian  to  take  charge  of  and  bold  Ir 
trust  for  him  the  one  thousand  dollar  note 
with  accrued  TVerest  to  that  date  that  I 
hold  on  the  Altamont  Coal  Company,  with 
C.  Crooke  as  president  It  being  the  last  pay- 
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ment  on  the  two  bnndred  acre  tract  of  land 
upon  which  the  town  of  Altamont  now 
stands.  I  deem  this  note  as  being  equivalent 
to  the  full  amount  that  the  said  Henry  Clay 
Farls  would  under  the  law  be  entitled  to 
out  of  nay  estate.  It  is  my  will  that  said 
trustee  shall  annually  collect  the  Interest  on 
said  note  and  Invest  same  for  the  use  and 
benefit  of  the  said  Henry  Clay  Farls  and  ex- 
pend same  for  him  when  necessary  for 
health  and  comfort,  but  In  no  case  expend 
more  than  the  interest  on  said  note  or  the 
proceeds  arising  therefrom  unless  demanded 
by  extreme  necessity.  Said  trustee  or  guard- 
Ian  must  before  taking  charge  of  any  funds 
execute  an  unquestionably  good  bond  for  the 
faithful  carrying  out  of  the  provisions  of 
this  will  upon  which  he  shall  be  liable  for 
the  proper  management  and  disbursement 
of  said  property  as  are  all  other  custodians 
of  trust  funds.  •  ♦  •  If  Henry  Clay  Paris 
dies  without  [Issue]  the  unexpended  pro- 
ceeds of  note  reverts  to  my  heirs."  On  Jan- 
uary 25,  1886,  Vincent  Borelng  qualified  In 
the  Laurel  county  court  as  trustee  for  Henry 
Clay  Farls  and  took  charge  of  the  funds  de- 
vised to  him  by  his  father.  Dora  6.  Farls, 
a  sister  of  Henry  Clay  Farls,  died  in  the 
year  1897.  By  her  will  she  made  the  fol- 
lowing provision  for  him:  "I  give,  devise 
and  bequeath  unto  Vincent  Borelng  and  his 
successors  as  committee  for  my  brother  Clay 
Farls,  for  the  use  and  benefit  of  the  said 
Clay  Farls,  one-third  of  my  Interest  In  the 
net  proceeds  of  the  firm  of  Jones  &  Faris 
heretofore  mentioned."  Vincent  Borelng  was 
also  the  executor  of  her  will,  and  he  took 
charge  as  trustee  for  Henry  Clay  Farls  of 
the  funds  devised  him  by  his  sister.  He  con- 
tinued to  hold  these  funds  as  trustee  until 
his  death  on  September  16,  1903,  without 
having  made  a  settlement  of  his  accounts. 
After  his  death  a  litigation  ensued  between 
the  relatives  of  Henry  Clay  Farls  as  to  who 
should  be  his  trustee.  The  county  court  ap- 
pointed E.  H.  Johnson.  An  appeal  was  tak- 
en from  the  order  to  the  circuit  tourt,  and 
on  the  appeal  it  was  held  by  the  circuit  court 
that  Joe  Young  and  John  B.  Farls  should  be 
appointed  Joint  trustees.  They  thereupon 
qualified  and  gave  bond  pn  June  20,  1904. 
On  Septeml>er  1,  1904,  this  suit  was  brought 
by  J.  B.  Farls  as  trustee  against  Vincent 
Borelng's  personal  and  real  representatives 
for  a  settlement  of  his  accounts  as  trustee 
and  to  recover  Judgment  for  the  amount 
found  due.  It  was  charged  that  the  personal 
estate  of  Borelng  was  not  sufilclent  to  pay 
his  debts,  and  a  sale  of  land  was  prayed  for 
the  payment  of  the  amount  found  due.  It 
was  alleged  that  Joe  Young,  as  trustee,  re- 
fused to  poln  In  the  suit,  and  he  was  made  a' 
party  defendant.  Afterward  Young  filed  his 
petition  and  was  made  party  plaintiff.  The 
executors  filed  an  answer  denying  that  the 
personal  estate  of  their  testator  was  Insuffi- 
cient to  pay  his  debts.  The  case  was  refer 
red  to  a  commissioner  to  settie  the  accounts 


of  Borelng  as  trustee,  and,  Judgment  having 
been  entered  by  the  circuit  court,  modifying 
the  commissioner's  report,  and  confirming  it 
as  modified,  and  directing  the  executors  to 
pay  over  the  amount  found  due  to  the  plain- 
tiffs, the  executors  appeal. 

It  is  insisted  for  the  executors  that  the 
Judgment  is  erroneous,  because  no  affidavit 
was  filed  In  the  circuit  court,  as  required  by 
sections  3870,  3872,  3874,  Ky.  St.  1903,  to  the 
effect  that  the  demand  was  Just,  that  there 
was  no  offset  or  discount  against  It,  and  that 
it  had  never  been  paid.  No  objection  was 
made  in  the  circuit  court  on  account  of  the 
want  of  the  affidavit  This  Is  not  the  char- 
acter of  action  in  which  there  must  be  an 
affidavit  and  demand  of  the  executors  before 
the  suit  is  brought  The  decedent  was  the 
trustee  of  the  fund.  It  was  his  duty  to  have 
made  a  settlement  of  his  accounts  as  trus- 
tee, and  when  he  died  without  having  made 
a  settlement  it  was  the  duty  of  his  executors 
to  make  such  a  settlement  When  they 
failed  to  make  it,  the  only  remedy  for  the 
present  trustees  was  a  suit  to  have  the 
trust  settled.  In  such  a  case  no  affidavit  or 
demand  is  necessary.  In  Pox  v.  Apperson,  6 
Bush,  653,  this  court  so  holding  said: 
"When  the  amount  of  the  claim  against  a 
deceased  debtor  can  be  known  and  verified, 
then,  to  save  the  expense  of  litigation  and  to 
secure  his  representative  by  an  accredited 
voucher,  the  statute  prescribes  the  affidavits 
and  demand;  but  to  carry  the  requisition 
further  would  unreasonably  pervert  the  stat- 
ute, and  obstruct  remedy,  to  the  frustrating 
of  Justice.  The  object  of  the  statute  was  to 
facilitate  Justice;  and,  properly  construed  ac- 
cording to  its  aim,  it  requires  nothing  un- 
reasonable or  Impracticable — certainly  no 
such  absurdity  as  a  specific  demand,  when 
the  claimant  cannot  know  what  to  demand, 
and  when,  as  in  such  a  case  as  this,  it  would 
be  always  unavailing  to  the  claimant,  and 
unsafe  to  the  personal  representative."  The 
chancellor,  with  the  assistance  of  his  com- 
missioner,  made  the  settlement  He  exclud- 
ed everything  from  the  settlement  that  was 
not  Justly  chargeable  to  the  former  trustee. 
The  present  trustees  have  no  personal  knowl- 
edge of  the  matters,  as  they  had  no  connec- 
tion with  the  estate  until  their  appointment 
The  case  does  not  come,  therefore,  within 
the  purview  or  Intent  of  the  statute.  It  was 
not  designed  to  Interfere  In  any  way  with 
the  ancient  power  of  courts  of  equity  to  set- 
tle the  accounts  of  fiduciaries  and  require 
the  funds  in  their  hands  paid  over  to  their 
successors.  The  chancellor  in  such  cases 
merely  ascertains  the  amount  of  the  trust 
fund,  and  orders  the  trust  carried  out  by  the 
payment  of  the  fund  to  the  present  trustee. 
From  the  nature  of  the  case  there  could  be 
no  demand  accompanied  with  affidavit  pur- 
suant to  the  statute  before  the  action  is 
brought  and  a  settlement  made;  and  after 
the  settlement  is  made  for  the  present  trus- 
tees to  file  their  aflldavlts  as  provided  In 
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the  statute  would  serve  no  good  end,  as  they 
had  nothing  to  do  with  the  estate  before  thehr 
appointment,  and  the  judgment  simply  de- 
termines the  amount  of  the  estate  in  the 
bands  of  their  predecessor. 

It  is  also  Insisted  for  the  executors  that 
the  Judgment  Is  erroneous,  because  the  pres- 
ent trustees  are  not  trustees  under  the  will 
of  Dora  B.  Farls  or  of  the  fund  bequeathed 
by  her,  but  only  under  the  will  of  James  M. 
Farls  and  of  the  fund  bequeathed  by  him. 
The  order  of  the  court  appoints  the  plalntlfFs 
£8  trustees  of  Henry  Clay  Farls.  They  are 
not  appointed  trustees  under  either  will.  As 
trustees  of  Henry  Clay  Farls  they  may  re- 
cover and  hold  any  funds  belonging  to  him, 
whether  left  to  him  by  his  father  or  by  his 
sister.  It  is  perfectly  apparent  from  Dora 
B.  Farls'  will  that  she  Intended  Vincent,  who 
waa  then  the  trustee  of  her  brother,  to  hold 
as  such  trustee  the  fund  which  she  devised  to 
him.  It  is  true  she  styles  him  "committee," 
and  not  "trustee" ;  but  the  word  "committee" 
there  has  the  same  meaning  as  "trustee." 
It  was  her  intention  that  the  fund  she  de- 
vised should  be  added  to  the  fund  which  her 
father  had  devised  to  take  care  of  her  afflict- 
ed brother.  The  present  trustees  are  the 
trustees  of  both  funds. 

There  was  no  error  of  the  court  In  ad- 
Judging  the  executors  to  pay  Interest  after 
the  death  of  Borelng  up  to  the  date  of  the 
Judgment  It  was  Incumbent  upon  the  trus- 
tee to  invest  the  fund  for  bis  ward  so  as  to 
make  it  bear  interest.  If  the  fund  was  In- 
vested by  him,  his  estate  could  not  keep  the 
interest  accruing  after  his  death,  but  was 
bound  to  pay  it  over  to  his  successors.  If  the 
trustee  had  not  invested  the  fimds,  but  had 
used  them  himself,  he  to  this  extent  failed 
In  his  duty  as  trustee ;  and  he  cannot  be  al- 
lowed to  stand  in  a  more  favorable  light  than 
if  he  bad  done  his  duty  and  lent  out  the 
funds.  When,  as  trustee,  he  lent  the  fund 
to  himself,  he  cannot  be  heard  to  say  that 
the  fund  was  not  producing  interest.  There 
is  nothing  In  the  record  to  bring  the  case 
within  section  3884,  Ky.  St  1903,  which  is  as 
follows:  "No  interest  accruing  after  bis 
death  shall  be  allowed  or  paid  on  any  claim 
against  the  decedent's  estate  unless  the  claim 
be  verified  and  authenticated  as  required  by 
law,  and  demanded  of  the  executor,  adminis- 
trator or  curator  within  one  year  after  his 
appointment"  There  was  no  showing  made 
in  the  circuit  court  that  the  statute  had  not 
been  complied  with;  but,  aside  from  this 
fact.  It  is  not  the  kind  of  case  to  which  the 
statute  applies,  as  the  accounts  of  the  trus- 
tee had  not  been  settled,  and  no  demand  could 
be  made.  Richardson  v.  Banta,  28  S.  W.  350, 
15  Ky.  Law  Rep.  348.  The  action  was 
brought  for  a  settlement  within  one  year 
after  the  death  of  Vincent  Borelng  and  the 
quallflcatlon  of  his  executors. 

Henry  Clay  Paris  had  a  horse,  which  he 
•old  to  Vincent  Borelng  for  $90.  Borelng  did 
not  pay  blm  the  money,  but  held  it  for  him 


as  trustee.  Farls  has  never  bem  found  of 
unsound  mind  by  an  inquest  This  $90, 
while  not  Included  in  the  will  of  his  fittber 
or  his  sister,  was  a  trust  fund  held  by  Bore- 
lng for  him.  Borelng's  security  might  not 
be  answerable  for  it,  but  Borelng  himself 
was  responsible  for  it  Farls,  by  allowing 
Borelng  to  keep  the  money  as  trustee,  made 
him  the  trustee  of  this  fund,  and  Borelng  Is 
responsible  for  the  fund,  with  6  per  cent  in- 
terest as  adjudged  by  the  court  When  the 
trustee  dealt  with  his  ward,  be  is  in  the 
same  position  as  to  the  $90  as  he  would  be 
If  a  third  person  had  placed  the  amount  In 
hla  bands  as  trustee  for  his  ward.  The  pres- 
ent trustees  bold  all  the  funds  as  trustees  of 
Henry  Clay  Farls.  Whether  Farls  might  be 
entitled  to  have  the  trust  discharged  as  to 
any  part  of  the  fund  is  not  a  question  now 
presented.  The  court  properly  charged  Bore- 
lng's estate  with  $90  and  Interest  for  the 
reason  that  when  Henry  Clay  Farls  allowed 
the  $90  to  remain  in  his  trustee's  hands,  it 
was  held  by  Borelng  for  him  aa  trustee,  and, 
being  trustee,  he  must  account  as  trnstee 
for  it 

The  court  did  not  err  in  adjudging  the 
defendants  to  pay  the  cost  of  the  action.  Sec- 
tion 889,  Ky.  St  1903,  provides:  "In  actions 
in  equity  the  party  succeeding  on  the  merits 
or  otherwise  shall  recover  his  cost  except 
against  nominal  defendants,"  The  executors 
had  failed  to  make  a  settlement  of  the  ac- 
counts of  their  testator  as  trustee  of  Henry 
Clay  Farls.  If  they  had  made  a  settlement, 
and  this  was  a  suit  to  surcharge  a  settle- . 
ment  made  by  them,  in  which  the  plaintiffs 
had  recovered  nothing  more  than  they  admit- 
ted in  the  settlement  made  by  them,  a  dif- 
ferent question  would  be  presented.  The  fact 
that  the  plaintiffs  did  not  recover  as  large  a 
Judgment  as  they  claimed  Is  immaterial. 
They  recovered  a  Judgment  for  a  considerable 
sum,  and  are  therefore  entitled  to  recover 
their  cost 

Judgment  affirmed. 


NORMAN  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Nov.  7,  1907.) 

1.  Abductioh— Si;ri;Fioiii»or  op  Evidenob. 

Evidence  examined,  in  a  prosecution  for 
unlawfully  detaining  a  woman  tor  the  purpose 
of  having  carnal  knowledge,  and  held  to  sustain 
a  verdict  of  guilty. 

2.  Cbiuiral  Law— Dkfknsb— IKTOXIOATION. 

Voluntary  drunkenness  Is  not  of  itself  an 
excuse  for  crime,  but  may  be  proved  by  the 
defendant;  and  whenever  the  actuating  exist- 
ence of  any  particular  purpose,  motive,  or 
intent  is  a  necessary  element  of  a  particular 
crime  or  depree  thereof,  the  fact  of  such  drunk- 
enness at  the  time  of  its  commission  may  be 
considered  by  the  jury  In  determining  the  pur- 
pose, motive,  or  intent  with  which  the  offense 
was  committed,  or  the  degree  thereof. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Crimhial  Law,  §{  64-^] 

3.  Saub— Tbiai/— ABauuKNT  OF  Counsel. 

In  a  prosecntion  for  unlawfully  detaining 
a  woman  for  the  purpose  of  having  carnal  knowf 
edge^-  an  argument  by  the  commonwealth's  at 
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torney  to  the  jury  that,  "If  such  a  defense  aa 
baa  been  made  by  this  man  can  avail  him  and 
•ave  him  in  a.  court  of  justice,  then  I  say  every 
negro  in  this  commonwealth  can  go  out  and  load 
himself  with  mean  whisky,  and  go  subject  any 
white  woman,  any  white  cnild,  to  the  gratifica- 
tion of  his  brutal  passion  and  brute  lust,"  is 
not  improper. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  18  1676,  1679.] 

4.  Saue  — New  Tbiai.  — Nkwlt  Discovebbd 

Evidence. 

It  is  not  error  to  refuse  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  where  ft 
IS  merely  cumulative,  and  it  is  not  shown  that  it 
could  not  by  proper  diligence  have  been  produced 
at  the  trial. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  SS  2318-2323,  23^- 
2330.1 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Criminal  Division. 

"Not  to  be  ofSclally  reported." 

Orange  Norman  was  convicted  of  a  crime, 
and  he  appeals.    Affirmed. 

W.  H.  Wriglit  and  D.  J.  Bonner,  for  appel- 
lant N.  B.  Hays,  Atty.  Gen,,  and  a  H. 
Morris,  for  the  Commonwealtb. 

SETTLE,  3.  Appellant  was  tried  and  con- 
victed in  the  court  below  under  an  indict- 
ment charging  bim  witb  the  statutory  crime 
of  unlawfully  detaining  a  woman  for  the  pur- 
pose of  having  carnal  Imowledge  of  her 
against  her  will  and  consent  The  Jury  fixed 
the  punishment  at  confinement  In  the  peni- 
tentiary for  a  period  of  10  years.  He  asked 
and  was  refused  a  new  trial,  and  by  this  ap- 
peal seeks  the  reversal  of  the  Judgment  of 
conviction. 

The  grouniis  filed  in  support  of  the  motion 
for  a  new  trial  and  now  relied  on  for  a  re- 
versal are  as  follows:  (1)  That  the  verdict 
was  contrary  to  and  not  supported  by  the 
evidence ;  (2)  that  the  commonwealth's  attor- 
ney In  argument  to  the  Jury  made  improper 
statements,  to  which  appellant's  attorney  at 
the  time  objected,  but  the  court  overruled  the 
objection  and  refused  to  stop  the  improper 
remarks  of  the  commonwealth's  attorney,  or 
to  admonish  the  Jury  to  disregard  the  objec- 
tionable statements,  to  which  ruling  appel- 
lant excepted ;  (8)  newly  discovered  evidence. 

A  statement  of  the  material  facts  furnish- 
ed by  the  evidence  will  demonstrate  the  ut- 
ter lade  of  merit  in  the  first  ground.  On  the 
evening  of  December  19,  1906,  as  Mrs.  Eliza 
Wilmuth,  a  married  woman  of  Louisville, 
was  returning  to  her  home  on  Prentice  street 
from  a  grocery  near  by,  she  was  approached 
by  appellant  and  commanded' to  "halt"  She 
refused  to  obey  his  order  and  kept  on  toward 
her  residence^  whereupon  appellant  increased 
his  gait  and,  catching  up  with  her,  seized 
and  threw  her  down.  She  got  upon  her  feet 
and  attempted  to  defend  herself  with  an  um- 
brella she  was  carrying,  crying  for  help  as 
she  did  so.  Appellant  said  to  her,  "Shut 
your  damn  mouth,  or  I  will  kill  you,"  and 
put  bis  hand  upon  her  mouth.  Mrs.  Wilmuth 
bit  his  thumb  and  scratched  his  face  and 
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lips  with  her  finger  nails.  He  then  dragged 
her  Into  an  alley  near  by  and  threw  her  down 
again;  but  upon  the  approach  of  a  man,  at- 
tracted by  her  screams,  he  let  her  go  and 
fled,  leaving  his  hat  of  which  Mrs.  Wilmuth 
took  possession.  In  less  than  an  hour  after 
the  assault  appellant  was  arrested  by  a  po- 
liceman. He  was  then  bareheaded.  A  little 
later  Mrs.  Wilmuth  Identified  him  as  her  as- 
sailant. In  which  she  was  aided  by  the 
scratches  she  had  made  upon  bis  face  and 
the  fit  of  the  hat.  August  Crowser,  the  man 
who,  attracted  by  her  cries,  went  to  her  res- 
cue, corroborated  Mrs.  Wilmuth  as  to  what 
occurred  at  the  time  appellant  assaulted  her. 
As  appellant  did  not  attempt  to  rob  Mrs. 
Wilmuth,  the  facts  authorized  the  inference 
that  it  was  his  intention  to  have  carnal 
knowledge  of  her  against  her  will  and  con- 
sent, and  that  he  detained  her  for  that  pur- 
pose. In  other  words,  the  evidence  left  no 
doubt  of  his  guilt  and  clearly  Justified  the 
verdict  of  the  Jury. 

Appellant  did  not  testify  himself,  but  prov- 
ed by  two  or  three  witnesses  that  he  had  been 
drunk  during  the  afternoon  and  by  reason 
thereof  waa  not  responsible  for  his  acts.  The 
testimony  of  bis  witnesses  also  tended  to 
show  that  he  had  t>een  boisterous  and  un- 
manageable at  his  boarding  house  that  after- 
noon, and  was  finally  put  to  t>ed,  but  that 
shortly  l>efore  the  assault  in  question  he  got 
up,  dressed  himself,  and  went  out  on  the 
street  The  testimony  fails  to  show  that 
he  did  not  understand  what  he  was  doing. 
If  sober  enough  and  possessed  of  sufficient 
Intelligence  to  dress  himself  and  walk  the 
street,  following  the  first  stage  of  his  drunk- 
enness. It  required  no  stretch  of  the  imagina- 
tion on  the  part  of  the  Jury  to  find  him  pos- 
sessed of  intelligence  and  physical  capacity 
sufficient  to  commit  the  assault  upon  Mrs. 
Wilmuth  and  to  conceive  and  execute  a  pur- 
pose to  forcibly  have  carnal  knowledge  of 
her.  Voluntary  drunkenness  Is  not  of  Itself 
an  excuse  for  crime,  but  may  be  proved  by 
the  defendant;  snd  whenever  the  actuating 
existence  of  any  particular  purpose,  motive, 
or  Intent  is  a  necessary  element  of  a  particu- 
lar crime  or  degree  thereof,  the  fact  of  such 
drunkenness  at  the  time  of  its  commission 
may  be  considered  by  the  Jury  in  determining 
the  purpose,  motive,  or  intent  with  which 
the  offense  was  committed,  or  the  degree 
thereof.  This  view  of  the  law  was  properly 
presented  to  the  Jury  by  the  court  in  one  of 
the  instructions  given. 

The  complaint  made  of  the  argument  of  the 
ccmmonwealth's  attorney  Is  without  weight 
The  record  contains  his  entire  argument  The 
part  objected  to  is  the  following  statement: 
"If  such  a  defense  tm  has  been  made  by  this 
man  can  avail  him  and  save  him  in  a  court 
of  Justice,  then  I  say  every  negro  In  this  com- 
monwealth can  go  out  and  load  lilmself  with 
mean  whisky,  and  go  subject  any  white  wo- 
man, any  white  child,  to  the  gratification  <rf 
his   brutal   passion    and   brute,  lust"     nie 
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statement  was  the  concluding  paragraph  of 
an  argument  on  the  facts,  and  we  are  not 
prepared  to  say  that  Its  language  was  in 
any  sense  Improper  or  unwarranted  by  the 
evidence.  The  argument  as  a  whole  was  log- 
ical, temperate,  and  fair,  and  for  that  rea- 
son it  could  not  have  prejudiced  any  sub- 
stantial right  of  the  appellant. 

We  are  also  of  opinion  that  appellant  is 
without  Just  ground  of  complaint  as  to  his 
third  contention.  If  we  were  at  liberty  to 
review  the  action  of  the  lower  court  In  refus- 
ing a  new  trial  for  newly  discovered  evidence, 
we  would  be  constrained  to  say  that  no  error 
was  committed  in  this  case  to  appellant's 
prejudice.  The' newly  discovered  evidence  is 
merely  cumulative,  and  would  only  tend  to 
show  appellant  guilty  of  the  same  offense  for 
which  he  was  Indicted,  committed  upon  an- 
other woman  near  the  same  time.  Moreover, 
it  was  not  made  to  appear  that  the  alleged 
newly  discovered  evidence  could  not  by  prop- 
er diligence  have  been  produced  by  appellant 
on  the  trial  which  resulted  in  his  conviction. 

No  objection  was  made  to  the  Instructions 
when  given,  or  on  the  motion  for  a  new  trial ; 
but  we  have  nevertheless  examined  and  find 
them  correct. 

Judgment  affirmed. 


COOPER  et  al.  v.  PATTON'S  ADM'R  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  30,  1007.) 

Appeat^-Decisiows  Reviewable— -Amount  in 

controveksy. 

An  appeal  to  the  Court  of  Appeals  will  not 
lie  from  a  jadgment  InvolviDg  a  balance  of 
principal  due  on  a  note  not  exceeding  $175, 
though  with  accumulated  interest  the  debt  ex- 
ceeded $200;  the  statute  providing  that  no  ap- 
peal shall  be  taken  to  that  court  from  a  judg- 
ment for  the  recovery  of  money  if  the  value  m 
controversy  be  less  than  $200,  "exclusive  of  in- 
terest and  cost." 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  $§  261-2U3.] 

Appeal  from  Circuit  Court,  Lincoln  County. 

"Not  to  be  officially  reported." 

Proceedings  by  George  H.  Patton's  admin- 
istrator and  another  for  the  settlement  of  the 
estate.  From  a  judgment  disallowing  the 
claim  of  George  B.  Cooper  and  another,  they 
appealed.    Dismissed. 

J.  B.  Paxton,  for  appellants.  P.  M.  Mc- 
Roberts,  for  appellees. 

NUNN,  J.  In  a  suit  filed  by  the  adminis- 
trator of  George  H.  Patton  for  a  settlement 
of  his  estate,  an  order  of  reference  was  made 
to  the  commissioner  to  hear  proof  and  report 
the  claims  against  Patton's  estate.  Appellant 
James  F.  Holdnm  filed  the  note  in  contest, 
which  was  subsequently  assigned  to  appellants 
Cooper  and  Hardin.  In  his  report  of  debts 
the  note  was  allowed  by  the  commissioner  as 
a  just  claim  against  the  estate  of  Patton ;  but 
his  devisee,  J.  M.  McCarley,  excepted  to  this 
claim  on  tlie  sole  ground  thnt  the  note  was 
barred  by  the  statute  of  limitations.    Appel- 


lants, in  their  reply  to  the  exceptions,  alleged 
that  the  credit  of  $17.05,  entered  on  the  bach 
of  the  note  (without  date),  was  paid  on 
March  9,  1891,  wblcb,  If  true,  the  note  was 
not  barred.  The  case  was  again  referred  to 
the  commissioner  to  hear  proof  and  report  on 
the  exceptions,  and  he  filed  a  report  rejecting 
the  claim.  Exceptions  to  this  report  liavlng 
been  overruled  by  the  court,  appellants  have 
brought  the  case  to  this  court  asking  a  re- 
versal. 

We  have  arrived  at  the  conclusion  that  this 
court  has  not  jurisdiction  of  the  appeal.  The 
note  in  contest  was  executed  January  1,  1890, 
for  the  sum  of  $300.14,  with  Interest  from 
date.  The  credits  Indorsed  on  the  note 
amount  to  $144.48,  all  paid  prior  to  April, 
1891,  which  left  a  balance  of  principal  due 
on  the  note  a  sum  not  exceeding  $175.  The 
jurisdiction  of  the  Court  of  Appeals  Is  regu- 
lated by  the  statute,  which  provides:  "No 
appeal  shall  be  taken  to  the  Court  of  Appeals 
from  a  judgment  for  the  recovery  of  money 
or  personal  property,  if  the  value  in  contro- 
versy be  less  than  $200.00,  exclusive  of  inter- 
est and  cost"  It  is  true,  if  the  interest  on 
the  balance  of  this  note  should  be  computed 
to  the  time  of  the  Institution  of  this  action, 
the  sum  would  amount  to  much  more  than 
$200 ;  but  this  court  In  several  cases  has  de- 
cided that  this  cannot  be  done.  See  the  eases 
of  Walter  A.  Wood  Mowing  &  Reaping  Ma- 
chine Co.  V.  Taylor,  104  Ky.  217,  46  S.  W. 
720,  and  Hale  v.  Grogan,  106  Ky.  811,  50  S. 
W.  257.  In  each  of  these  cases,  and  others 
therein  cited,  it  was  held  that  the  expression 
"exclusive  of  Interest"  referred  to  and  In- 
cluded interest  which  accumulated  prior  t» 
the  judgment. 

Having  arrived  at  the  conclusion  that  this 
court  has  no  Jutlsdiction  of  the  appeal.  It  la 
therefore  dismissed. 


JOHNSON  et  al.  v.  BVERSOLE  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  24,  1907.> 

1.  JuDOMENT— Joint  Judgment. 

Defendant  sold  plaintiffs  a  half  interest  in 
a  sawmill,  taking  a  contract  for  a  half  interest 
in  land,  and  agreeing  to  pay  the  difference  in 
the  values  to  l>e  shown  by  a  computation  of  the 
acreage.  Plaintiffs  sold  codefendant  their  In- 
terest in  the  sawmill  and  contracted  to  sell  their 
half  interest  in  the  land.  Beld,  in  an  action  on 
the  contracts,  that,  though  defendant  and  code- 
fendant's  property  would  be  jointly  liable  for 
their  partnership  debts,  their  obligations  undez; 
the  contracts  bemg  Individual,  and  neither  have 
guaranteed  the  other's  obligation,  it  was  error 
to  award  a  joint  judgment  against  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  {  423.] 

2.  Vendob  and  Pubchaser— Credit  on  Pbioe. 

Part  of  land  sold  to  defendants  having  been 
since  sold  to  pay  their  grantors'  ancestor's  ob- 
ligation, and  two  of  grantors  having  purchased 
it,  defendants  should  be  credited  with  the  actual 
value  of  the  part. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  li  S33-336,. 
340.] 
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Appeal  from  Circuit  Court,  Perry  County. 

"Not  to  be  officially  reported." 

Action  by  W.  C  Byeraole  and  others 
against  Katie  F.  Johnson  and  others.  From 
a  judgment  for  plalntlflts,  defendants  appeaL 
Reyersed  and  remanded. 

Wm.  Cromwell,  Miller  &  Fltzpatrlck,  and 
P.  T.  Wheeler,  for  appellants.  W.  C.  &  J.  B. 
Bversole  and  Wootton  &  Morgan,  for  ap- 
pellees. 

NUNN,  J.  On  the  2!5th  day  of  August, 
1902,  appellant  Katie  F.  Johnson  was  the 
owner  of  a  sawmill,  gristmill,  planing  mill, 
two  boilers,  together  with  all  apparatus 
thereto  belonging,  and  on  that  day  she  sold 
a  one-half  Interest  therein  to  appellees  at 
the  price  of  |800.  For  the  payment  or  part 
payment  of  the  purchase  price  of  $800  for 
one-half  interest  In  the  mill,  appellees  ex- 
ecuted to  Katie  F.  Johnson  a  written  con- 
tract, by  which  they  agreed  to  convey  to 
her  a  one-half  Interest  In  a  tract  of  land 
lying  on  Messer  Branch  In  Perry  county,  Ky., 
at  the  price  of  ?6.50  per  acre.  It  was  also 
provided  In  the  contract  that,  If  one-half  In- 
terest In  the  land  at  that  price  when  survey- 
ed amounted  to  more  than  $800,  then  Katie 
F.  Johnson  was  to  pay  appellees  the  differ- 
ence at  the  rate  of  $6.50  per  acre.  It  further 
appears  that  on  the  12th  day  of  March,  1904, 
the  appellees,  with  the  consent  of  Katie  F. 
Johnson,  sold  their  Interest  in  the  mill  to 
appellant  J.  E.  Johnson,  for  the  agreed  price 
of  $800,  and  at  the  same  time  appellees  sold 
to  J.  B.  Johnson  their  one-half  interest  in 
the  tract  of  land  referred  to  on  Messer 
Branch  for  the  price  of  $7  per  acre.  Appel- 
lees executed  a  title  bond  to  J.  B.  Johnson 
for  the  land,  which  reads  as  follows:  "This 
agreement  made  and  entered  Into  by  and  be- 
tween Susan  Eversole,  W.  C.  Eversoie  and 
Bessie  Eversole,  his  wife,  J.  B.  Eversole,  and 
Ella  J.,  his  wife,  C.  A.  Bversole  and  Annie, 
bis  wife,  Clara  B.  Comett  and  her  husband, 
Manon  Comett,  and  Harry  C.  Eversole  of 
Perry  county,  Kentucky,  parties  of  the  first 
part,  and  J.  B.  Johnson  of  said  county  and 
state,  party  of  the  second  part,  witnesseth: 
That  said  parties  of  the  first  part  for  and 
in  consideration  of  $1.00  In  hand,  and  the 
price  of  $7.00  per  acre,  to  be  paid  as  soon 
after  the  execution  of  this  contract  as  first 
parties  make  and  furnish  second  party  a  deed 
of  general  warranty  to  the  hereinafter  des- 
cribed tract  of  laud,  and  first  parties  hav- 
ing discharged  all  liens,  debts  or  incum- 
brances against  or  affecting  the  title  to  said 
land,  do  hereby  grant,  bargain,  sell  and 
hereby  agree  to  convey,  one  undivided  one- 
half  Interest  in  a  certain  tract  or  boundary 
of  land,  lying  and  being  In  Perry  county, 
Kentucky,  on  Messer's  Branch  of  the  North 
Fork  of  the  Kentucky  river,  and  being  the 
same  land  allotted  to  first  parties  by  com- 
missioner appointed  by  Perry  circuit  court 
lu  case  of  Mary  E.  Lyttlc  against  Polly  Ann 


Combs,  etc,  and  described  as  follows,  to 
wit:  [Here  giving  a  particular  description 
of  the  land,  which  we  omit]  Bald  land  being 
held  Jointly  by  parties  of  first  part  and  K. 
F.  Johnson.  First  parties  agree  to  put  sec- 
ond parties  in  Immediate  possession  of  the 
tract  of  land  described  herein  and  covenant 
that  second  party  shall  have,  bold  and  en- 
Joy  the  rights  hereby  granted  free  from  evic- 
tion or  disturbance  b^  first  parties,  or  by 
title  paramount  to  that  held  by  first  parties, 
and  hereby  sold  and  thereby  to  be  convey- 
ed, concerning  which  covenant  It  Is  hereby 
expressly  declared  that  representation  as  to 
same  and  aforesaid  terms  of  said  warranty 
to  be  made,  are  declared  an  essential  condi- 
tion and  moving  consideration  for  the  ex- 
ecution of  this  agreement." 

Appellees  instituted  this  action  July  30, 
1006,  against  J.  E.  Johnson,  Katie  F.  John- 
son, and  her  husband,  J.  li.  Johnson,  to  re- 
cover the  amounts  due  them  under  the  con- 
tracts specified.  J.  B.  Johnson  filed  his  sep- 
arate answer  on  the  9th  day  of  August,  1906, 
and  on  the  same  day  Katie  F.  Johnson  and 
her  husband,  J.  L.  Johnson,  filed  their  an- 
swer. These  answers  were  filed,  not  in  open 
court,  but  on  the  first  rule  day  as  prets:rib- 
ed  by  what  Is  known  as  the  "New  Practice 
Act."  Appellants  J.  E.  Johnson  and  Katie 
Johnson  pleaded  in  their  separate  answers 
that  they  had  made  payments  by  which  they 
were  entitled  to  credits,  and  also  resisted  a 
Judgment  for  several  reasons.  One  of  them 
was  that  there  had  never  been  a  survey  of 
the  land  to  ascertain  the  true  quantity  con- 
tained In  each  of  the  tracts,  and  another  was 
that  they  had  never  been  conveyed  the  fee 
simple  title,  and  that  It  was  not  within  the 
power  of  appellees  to  do  so.  During  the 
term  of  court  at  which  this  case  was  tried, 
to  wit,  on  the  26tb  day  of  November,  1906, 
appellees  filed  an  amended  petition,  in  which 
they  stated  that,  since  the  appellants  filed 
their  separate  answers,  they  bad  had  the 
land  described  in  the  original  petition  survey- 
ed by  a  competent  surveyor,  and  the  correct 
number  of  acres  accurately  ascertained,  and 
the  increase  of  the  number  of  acres  over  the 
number  estimated  in  the  original  petition 
was  18,  that  the  number  of  acres  sold  to 
Katie  F.  Johnson  in  all  amounted  to  135, 
at  the  price  of  $6.60  per  acre,  making  the 
sum  due  from  her  to  appellees  $79,  and  mak- 
ing the  aggregate  due  from  J.  E.  Johnson 
$940.75,  the  price  of  the  land  at  $7  per  acre, 
and  gave  appellants  many  credits  In  addition 
to  those  given  in  the  original  petition,  and 
which  they  stated  had  been  paid  since  the 
institution  of  this  action.  Appellants,  J.  B. 
Johnson  and  Katie  F.  Johnson,  filed  their 
separate  amended  answers.  In  which  they  con- 
troverted the  statement  that  a  correct  and 
true  survey  of  the  land  had  been  made,  or 
that  the  actual  number  of  acres  in  the 
boundary  of  land  had  been  correctly  ascer- 
tained ;  and  also  filed  separate  amended  an- 
swers on  the  Ist  day  of  December,  1906.    <^ 
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this  last-named  date  appellees  controverted 
of  record  all  the  affirmative  allegations  con- 
tained in  the  original  and  amended  ansvcers 
of  appellants,  and  entered  a  motion  to  sub- 
mit the  case  for  trial.  Appellants  objected 
to  a  trial  of  the  case  at  that  term,  and  pre- 
sented their  affidavit  giving'  the  reasons 
why  they  were  not  ready  for  trial.  One  was 
that  on  that  day  for  the  first  time  the  af- 
firmative allegations  contained  in  their  plead- 
ings were  controverted,  and  they  had  not 
taken  any  proof  to  sustain  their  pleadings 
for  that  reason;  and  for  the  further  reason 
that  appellees  ceased  to  take  their  proof  on 
Friday  next  preceding  the  Monday  upon 
which  that  term  of  court  begun.  The  court 
overruled  their  motion  for  a  continuance, 
tried  the  case,  and  iftndered  a  Joint  judg- 
ment against  J.  B.  and  Katie  F.  Johnson  for 
?1,700  or  $1300  less  the  credits  named  In  ap- 
pellees' pleading,  and  adjudged  the  sum  to 
be  a  lien  upon  all  the  land  sold  by  appel- 
lees to  J.  E.  and  Katie  F.  Johnson,  and 
directed  a  sale  of  it  to  satisfy  the  judgment 
and  cost. 

Appellants  ask  a  reversal  of  the  judgment 
for  the  reason  that  the  action  was  tried  be- 
fore It  stood  for  trial  under  the  law,  be- 
cause the  issues  were  not  made  and  complet- 
ed until  the  day  before  the  judgment  was 
rendered,  and  this  was  the  fault  of  appellees 
in  not  controverting  their  pleadings  until 
that  time.  It  Is  not  necessary  to  consider 
this  <questlon,  as  the  judgment  will  have  to 
be  reversed  for  another  cause,  and  then  ap- 
pellants may  have  a  reasonable  opportunity 
to  ascertain  by  survey  the  actual  number  of 
acres  contained  in  the  boundary  and  intro- 
duce their  evidence  upon  this  and  other  mat- 
ters in  issue. 

The  court  erred  in  rendering  a  Joint  Judg- 
ment against  appellants.  Katie  V.  Johnson 
owed  no  part  of  the  sum  agreed  to  I>e  paid 
appellees  by  J.  E.  Johnson.  There  is  no 
pretense  that  she  ever  agreed  verbally  or  in 
writing  to  be  in  any  way  responsible  for  J. 
E.  Johnson's  obllg.itions  to  appellees;  and, 
likewise,  J.  R  Johnson  is  in  no  way  liable 
to  appellees  for  the  small  sum  due  them  by 
Katie  P.  Johnson.  It  is  true  their  property 
would  be  jointly  liable  for  the  partnership 
debts  created  by  the  firm,  but  the  debts  sued 
on  were  created  and  contracted  by  the  in- 
dividual, and  certainly  Katie  F.  Johnson's 
property  should  not  be  sold  to  pay  an  in- 
dividual debt  of  J.  E.  Johnson,  when  she  had 
never  bound  herself  by  contract  in  any  way 
to  pay  bis  debts;  and  the  same  is  equally 
true  with  reference  to  J.  E.  Johnson  In  the 
payment  of  Katie  F.  Johnson's  debts. 

It  appears  in  the  record  that  since  appel- 
lees sold  to  the  appellants  these  lands  five 
acres  of  it  has  been  sold  to  pay  an  obligation 
created  by  appellees'  ancestor,  and  that  two 
of  appellees  purchased  it  at  the  sale.  If  this 
be  true,  appellants  should  not  be  compelled 
to  account  for  and  pay  to  appellees  the  full 
purchase  price   agreed  to   be  paid.     They 


should  be  credited  with  the  actual  value  of 
the  five  acres  bo  sold  considering  its  loca- 
tion and  connection  with  the  remaining  part 
of  the  tract 

For  these  reasons  the  judgment  of  the  low- 
er court  is  reversed  and  remanded  for  fur- 
ther proceeding  consistent  herewith. 


PARKER  V.  PARKER. 
(Court  of  Appeals  of  Kentucky.    Oct  30,  1007.) 

1.  Divorce  —  Gbouros  —  Living  Apabt  fob 
FiVK  Yeabs. 

A  divorce  will  be  granted  on  the  statutory 
ground  of  "living  apart  without  any  cohabita- 
tion for  five  consecutive  years  next  before  the 
application,"  no  matter  which  itarty  was  in 
fault. 

[Eld.  Note.— For  cases  In  point,  see  Gent  Dig. 
vol.  17,  Divorce,  §{  135-138.] 

2.  Sauk — Pboceedings— Apfeai. 

Although  a  judgment  in  a  divorce  suit  on 
conflicting  evidence  will  not  be  disturbed,  where 
relief  is  refused  plaintiff  upon  conclusive  proof 
of  his  case,  relief  will  be  granted  on  appeal. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Divorce,  §!  571,  572.] 

Appeal  from  Circuit  Court,  Clark  County. 

"Not  to  be  officially  reported." 

Divorce  suit  by  Q.  A.  Parker  against  Re- 
becca Parker.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.  Reversed  and  re- 
manded. 

Pendleton,  Bush  &  Bush,  for  appellant 

NUNN,  J.  This  action  was  InsOtuted  by 
appellant  for  a  divorce  on  October  81,  1906. 
He  alleged  that  he  aud  appellee  bad  lived 
together  as  husband  and  wife  from  the  date 
of  their  marriage  until  the  year  1888,  and 
that  since  that  time  they  had  lived  separate 
and  apart  without  cohabitation  for  more 
than  five  consecutive  years  next  before  the 
filing  of  his  petition,  and  prayed  for  a  divorce 
from  the  bonds  of  matrimony.  Appellee  was 
duly  served  with  process,  but  made  no  de- 
fense. 

Appellant  filed  an  amended  petition,  setting 
forth  a  written  agreement  between  himself 
and  appellee,  showing  that  they  had  made  a 
satisfactory  adjustment  and  division  of  their 
property.  Appellant  introduced  four  witness- 
es, by  whom  he  proved,  without  contradiction, 
the  grounds  alleged  in  his  petition.  Notwitb- 
standlng  this,  the  lower  court  refused  to 
grant  bim  the  relief  asked  for.  This  was  er- 
ror. The  statutory  ground  for  divorce,  "liv- 
ing apart  without  any  cohabitation  for  five 
consecutive  years  next  before  the  applica- 
tion," If  proven,  entitles  tlie  applicant  to  a 
divorce;  and  it  is  no  matter  who  was  In 
fault  See  the  case  of  Clark  v.  Clark,  63  S. 
W.  644,  21  Ky.  Law  Rep.  955.  This  court  will 
not  Interfere  with  a  judgment  of  a  circuit 
court  in  such  a  case  when  the  testimony  la 
conflicting,  and  the  right  of  the  case  is  left 
in  doubt ;  but,,  when  the  case  is  proven  with- 
out any  conflicting  testimony,  the  court  will 
grant  the  relief.  It  has  no  arbitrary  discre- 
tion in  the  matter.    See  the  cases  of  Klein  t. 
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Klein,  29  Ky.  Law  Rep.  1042,  96  S.  W.  848, 
and  Goodpaster  v.  Goodpaater,  102  S.  W.  324, 
81  Ky.  Law  Rep.  40S. 

For  these  reasons,  the  judgment  of  the 
lower  court  Is  reversed,  and  remanded  for 
farther  proceedings  consistent  herewith. 


UNITED    STATES    FIDELITY    &    GUAR- 
ANTY CO.  V.  COMMONWEALTH  et  al. 

(Court  of  Appeals  of  Kentucky.    Oct.  24,  1907.) 

1.  Pbincipal  and  Surety— Official  Bonds— 
mlsrepbsshntation  to  surbtt  by  publio 
Officeb — Effect. 

That  a  county  judge  misrepresented  to  a 
surety  company  that  the  accounts  of  a  trustee 
were  correct  and  that  proper  securities  and 
funds  were  in  bis  bands  to  balance  does  not 
vitiate  the  trustee's  bond  to  the  state,  upon 
which  the  company  became  surety  on  the 
strength  of  such  representations,  since  it  was 
not  the  judge's  duty  to  make  any  representation 
to  the  surety,  and  the  state,  not  having  author- 
ized him  to  act  for  it  in  the  matter,  is  not  bound 
by  bis  acts. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
▼01.  40,  Principal  and  Surety,  §  83.] 

2.  Same— UsuBY  Paid  by  Pbincipai^-Bffbct. 

Act  Feb.  13,  1846  (Sess.  Acts  1845-46,  p. 
153,  c.  154)  |§  7,  8,  required  a  trustee  of  a 
county  fund  to  keep  an  account  of  the  interest 
and  annually  pay  to  the  trustees  of  common 
schools  in  each  district  the  proportion  of  in- 
terest due  it.  Held,  in  an  action  on  the  bond  of 
a  trustee  who  misappropriated  the  fund,  that, 
if  any  usury  has  been  paid  to  any  district,  the 
cause  of  action  to  recover  it  lies  against  the  dis- 
trict, but  that  the  principal  of  the  fund  cannot 
be  diminished  through  such  usurious  payment, 
and  defendant  surety  cannot  claim  credit  on 
that  account. 

[Ed.  Note.— For  cases  in  i>oInt,  see  Cent.  Dig. 
vol.  40,  Principal  and  Surety,  §  494.] 

8.  Bonds— iNcoBBECT  Designation  of  Offi- 
cer—Effect. 

That,  under  the  express  terms  of  Act  Feb. 
13,  1846  (Sess.  Acts  1845-46,  p.  153,  c.  154) 
(  1,  the  custodian  of  a  fund  should  have  been 
designated  county  treasurer  of  the  fund,  instead 
of  trustee,"  as  he  was  designated,  does  not 
affect  the  surety's  liability. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Bonds,  {  27.] 

4.  Same. 

Under  Act  Feb.  13,  1846  (Sess.  Acts  1845- 
46,  p.  153,  c.  154)  i  1,  which  provides  that  the 
trustee  of  a  county  fund  shall  give  bond,  with 
two  or  more  securities,  payable  to  the  justices  of 
the  county  court,  and  Ky.  St.  1903,  8  3751, 
which  provides  that  the  ODligation  required  by 
law  for  the  discharge  of  any  public  trust,  etc., 
shall  be  a  covenant  to  the  commonwealth,  but 
that  a  bond  taken  in  any  other  form  shall  bind 
the  parties  thereto  according  to  its  terms,  it  is 
immaterial  that  the  bond  of  such  trustee  was 
not  made  payable  to  the  justices  of  the  county 
and  that  only  one  surety  was  given. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Bonds,  S  3.] 

6.  Same— Actions— Parties. 

Though,  under  the  express  terms  of  Act 
Feb.  13,  1846  (Sess.  Acts  1845-46,  p.  153,  c. 
154)  S  If  the  bond  of  a  trustee  of  a  fund  should 
have  been  payable  to  the  county  justices,  under 
Ky.  St.  1903,  §  3751,  providing  that  the  obliga- 
tion required  by  law  for  the  discharge  of  any 
public  trust,  etc.,  shall  be  a  covenant  to  the  com- 
monwealth, but  that  a  bond  taken  in  any  other 
form  shall  bind  the  parties  thereto  according  to 
its  terms,  an  action  on  the  bond  was  properly 


brought  by  the  commonwealth  and  the  trustee's 
successor. 

[Ed.  Note.— For  cases  in  point,,  see  Cent  Dig. 
vol.  8,  Bonds,  U  148,  149.] 

Appeal  from  Circuit  Court,  Graves  County. 

"Not  to  be  officially  reported." 

Action  by  commonwealth  of  Kentucky  and 
others  against  United  States  Fidelity  &  Guar- 
anty Company  and  another.  From  a  Judg- 
ment for  plaintiffs,  defendant  company  ap- 
peals.   Affirmed. 

Kobblns  &  Thomas,  for  appellant  W.  J. 
Webb,  Joe  H.  Weaks,  and  Samuel  H.  Cross- 
land,  for  appellees. 

HOBSON,  J.  On  August  4,  1898,  T.  J. 
Murphy  vns  appointed  by  an  order  of  the 
Graves  county  court,  the  trustee  of  the 
Graves  County  Academy  fund.  He  accepted 
the  trust,  qualified,  and  executed  bond,  with 
the  United  States  Fidelity  &  Guaranty  Com- 
pany as  his  surety.  The  amount  of  the  fund 
received  by  him  was  $3,623.  He  renewed  his 
bond  from  year  to  year,  with  the  same  sure- 
ty; the  la&t  bond  being  executed  on  August 
4,  1904.  On  June  7,  1006,  B.  C.  Bowden  was 
by  a  like  order  appointed  trustee  of  the 
fu!td.  Murphy  did  not  pay  over  the  fund  to 
Bowden,  and  tfils  action  was  brought  In  the 
name  of  the  commonwealth  of  Kentucky, 
Graves  county,  and  Ben  O.  Bowden,  as  trus- 
tee of  the  Graves  County  Academy  fund, 
against  T.  J.  Murphy  and  his  surety,  the 
United  States  Fidelity  &  Guaranty  Company. 
Murphy  made  no  defense.  The  surety  filed 
answer,  to'  which  the  circuit  court  sustained 
a  demurrer,  and.  It  falling  to  plead  further. 
Judgment  was  entered  against  It  for  the 
amount  of  the  fund,  with  interest  at  6  per 
cent  from  June  1,  1905. 

In  one  paragraph  of  Its  answer  the  defend- 
ant pleaded  that  before  the  last  bond  was 
given  It  on  July  27,  1904,  Inquired  of  Jamea 
T.  Webb,  the  county  Judge,  and  received  the 
following  answers  as  to  Murphy:  "Q.  When 
were  his  accounts  last  examined?  A.  July 
1,  1904.  Q.  Were  they  at  that  time  In  every 
respect  correct,  and  proper  securities  and 
funds  In  hand  to  balance?  A.  Yes."  The  de- 
fendant alleged  that  Murphy  at  once  after 
his  appointment  In  1898  had  converted  the 
entire  fund  to  his  own  use,  and  had  lost  It 
all  long  before  the  above  answers  were  made; 
that  the  answer  to  the  second  question  was 
wholly  untrue;  that,  but  for  this  misrepre- 
sentation by  the  county  Judge  to  the  surety. 
It  would  not  have  signed  the  last  bond ;  and 
that  It  In  fact  relied  on  his  representations 
as  true.  It  pleaded  these  facts  In  bar  for  a 
recovery.  If  this  were  a  suit  by  a  private 
corporation,  or  by  an  individual,  the  answer 
would  be  good;  but  it  is  not  good  in  a  snit 
by  the  state.  The  reason  Is  that  a  public  of- 
ficer has  no  authority,  except  such  as  Is  con- 
ferred upon  bim  by  law.  It  was  the  duty  of 
the  county  Judge  to  settle  the  accounts  of  the 
trustee  of  the  fund;  but  It  was  not  his  duty 
as  county  Judge  to  furnish  any  informatloii 
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to  the  surety  on  the  bond.  In  answering  the 
questions  asked  him  by  the  surety,  be  acted 
as  a  private  i>erson,  because  In  answering 
the  questions  he  was  discharging  no  duty 
which  the  law  Imposed  upon  him.  The  state 
is  never  affected  by  the  acta  of  her  officers 
beyond  the  Bcoi>e  of  their  duties;  tor  all  ffer- 
sons  dealing  with  them  must  take  notice  of 
the  laws  of  the  land.  The  state  is  no  more 
l>ound  by  the  answers  of  the  county  judge 
than  it  would  be  if  James  T.  Webb  had  not 
been  county  judge  when  be  made  the  an- 
swers, for  the  reason  that  the  answering  of 
the  questions  was  not  within  his  duties  as 
coun^  judge,  and  the  state,  not  having  au- 
thorized him  to  act  for  it  In  this  matter,  is 
not  bound  by  bis  acts.  See  Fidelity  &  De- 
posit Co.  V.  Com.,  1(H  Ky.  683,  47  8.  W.  579, 
49  8.  W.  467;  Com.  v.  Tate,  88  Ky.  587,  13 
8.  W.  113. 

Tbe  defendant  also  pleaded  that  in  Mur- 
phy's settlements  he  bad  been  charged  with 
interest  on  the  funds  at  10  per  cent,  and  cred- 
it was  claimed  for  the  usury  thus  charged  to 
him.  Tbe  fund  is  governed  by  an  act  ap- 
proved February  13,  1846.  See  Sess.  Acts 
1845-46,  p.  153,  c.  154.  By  tbe  seventh  and 
eighth  sections  of  that  act  it  Is  the  duty,  of 
tbe  person  holding  tbe  fund,  to  keep  an  ac- 
count of  tbe  interest  on  tbe  fund,  and  an- 
nually to  pay  over  to  the  trustees  of  tbe  com- 
mon schools  in  each  district  for  tbe  use  of 
the  school  the  proportion  of  the  Interest  com- 
ing to  it  Bowden,  as  tbe  successor  of  Mur- 
phy, is  only  entitled  to  recover,  and  only 
sought  to  recover,  the  principal  of  tbe  fund, 
with  6  per  cent.  Interest  from  the  last  settle- 
ment. The  annual  Interest  for  previous  years 
belongs  to  the  common  schools  of  tbe  county. 
No  recovery  was  so  sought  of  this,  for  tbe 
reason  that  the  right  of  action  for  the  inters 
est  is  In  the  school  districts,  and  not  in  the 
sufcetHliug  trustee.  If  any  usury  has  been 
paid  to  any  of  the  districts,  the  cause  of  the 
action  to  recover  it  lies  against  the  district 
Tbe  principal  of  tbe  fund  cannot  be  diminish- 
ed by  reason  of  any  usury  heretofore  paid 
any  school  district  for  under  the  act  tbe  prin- 
cli>al  of  the  fund  Is  to  be  kept  Intact  If 
Murphy  paid  the  school  districts  more  Inter- 
est than  they  were  entitled  to,  this  Is  a  mat- 
ter to  be  settled  by  them.  It  makes  no  dlffer- 
.  euce  in  this  suit  for  the  principal. 

Tbe  defendant  also  pleaded  that  there  was 
no  such  officer  as  "trustee  of  the  Graves 
Coimty  Academy  fund";  that  tbe  county 
judge  was  without  jurisdiction  to  appoint 
Murphy  as  trustee  of  the  fund,  or  to  take  a 
covenant  from  blm;  and  that  the  bond  was 
void  for  these  reasons,  and  because  it  was 
not  taken  with  two  sureties,  or  made  payable 
as  required  by  tbe  act  It  also  pleaded  that 
Murphy,  as  trustee,  was  wlUiout  authority 
to  collect  tbe  money  from  Wm.  MacDonald, 
his  predecessor;  that  there  was  a  defect  of 
parties  plaintiff  to  tbe  action.  In  that  the 
commonwealth  Is  not  a  party  to  the  bond  pro- 
vided for  by  the  act  of  1840.    Tlie  fund  in 


controversy  arose  under  an  act  of  tbe  Ken- 
tucky Legislature  approved  January  30,  1834, 
which  appropriated  certain  vacant  lauds  west 
of  the  Tennessee  river  for  the  purpose  of 
education.  In  that  appropriation  6,000  acres 
of  land  was  set  apart  to  Graves  county.  The 
land  was  sold,  and  by  tbe  act  of  1816  above 
referred  to  it  was  provided  as  follows  (see 
section  1,  p.  153):  "That  the  county  court 
of  Graves  county  shall,  at  their  January 
term,  1847,  or  as  soon  thereafter  as  said 
court  can  do  it  appoint  a  county  l.'<>asurer, 
who  shall  give  bond  with  two  or  more  good 
securities  (to  be  approved  of  by  said  ooiut), 
in  the  penalty  of  six  thousand  dollars,  con- 
ditioned for  the  faithful  discharge  of  his 
duties  as  hereinafter  prescrit>ed,  which  l>oud 
shall  be  made  payable  to  the  justices  of  the 
Graves  county  court  and  their  successors. 
Said  treasurer  shall,  also,  take  an  oath  for 
tbe  faithful  discharge  of  his  duties."  Tbe 
next  three  sections  of  the  act  authorize  the 
treasurer  to  collect  the  fund  from  the  per- 
sons then  holding  It  The  next  section  is  in 
these  words:  "That  said  fund,  when  col- 
lected, shall  be  kept  as  a  permanent  fnnd  for 
purposes  of  education  in  Graves  county." 
The  following  sections  provide  for  the  col- 
lection and  disbursement  of  the  interest  as 
above  stated  and  define  the  duties  of  tbe 
treasurer.  If  tbe  language  of  the  act  had 
been  followed  literally.  Murphy  should  have 
been  styled  in  the  order  appointing  him  the 
"county  treasurer  of  the  Graves  county 
sdiool  fund."  The  fund  previous  to  the  pas- 
sage of  the  act  of  1846  bad  l>een  In  the  hands 
of  tbe  trustees  of  the  Graves  Academy  under 
an  act  passed  In  1837,  and  as  the  fund  was 
known  as  the  "Graves  Academy  fund"  It 
continued  to  be  so  designated.  Tbe  fact  that 
tbe  officer  was  called  In  the  order  the  trustee 
of  tbe  fund,  and  not  the  county  treasurer  of 
the  fund,  is  Immaterial.  The  trustee  of  tbe 
fund  must  perform  the  same  duties  as  are 
Imposed  by  the  act  on  the  treasurer,  and  the 
fact  that  the  order  of  the  county  judge  styled 
the  officer  "trustee,"  instead  of  styling  him 
"treasurer,"  affected  nothing,  for  the  word 
"trustee"  had  there  the  same  meaning  as 
"treasurer." 

Nor  is  it  material  that  the  bond  was  not 
made  payable  to  tbe  justices  of  the  county, 
and  that  only  one  surety  was  given.  Section 
8751,  Ky.  St.  1903,  Is  in  these  words:  "The 
obligation  required  by  law  for  the  discharge 
or  performance  of  any  public  or  fiducial 
office,  trust  or  employment  shall  he  a  cove- 
nant to  the  commonwealth  of  Kentucky  from 
the  person  and  his  sureties  that  the  principal 
shall  faithfully  discharge  tbe  duties  of  the 
office,  trust  or  employment  but  a  t>ond  or 
obligation  taken  In  any  other  form  shall  be 
binding  on  the  parties  thereto  according  to 
its  terms."  The  bond  taken  by  the  county 
court  follows  this  statute,  and  the  fact  that 
it  does  not  conform  to  the  letter  of  the  act 
of  1846  does  not  release  the  surety,  as  by 
the  terms  of  the  statute  the  bond  is  "biud- 
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Ing  on  tbe  partieB  thereto  according  to  Its 
terms."  The  covenant  was  to  the  common- 
wealth. The  position  of  trustee  was  an  offi- 
cial tmst  The  action  was,  therefore,  proper- 
ly In  the  name  of  tbe  commcwwealth  and 
B.  O.  Bowden  as  trustee. 
Judgment  affirmed. 


McCOT'S  ADM'R  v.  McCOT. 
{Court  of  Appeals  of  Kentucky.    Oct.  23.  1907.) 

1.  Gifts— INTEB  Vivos— Rkquisiteb. 

In  a  gift  inter  vivos  the  donor  must  not 
only  part  with  possession  of  the  property,  but 
with  dominion  over  it;  It  being  unconditional 
and  irrevocable. 

[Ed.  Note.— For  cases  in  i>oint,  see  Cent  Die. 
vol.  24,  Gifts,  if  31-34.] 

2.  Saus— Cattsa  Mobtis. 

A  gift  causa  mortis  is  one  by  a  sick  per- 
son, who,  apprehending  his  dissolution,  delivers 
or  causes  to  be  delivered  to  another  the  posses- 
sion of  any  pergonal  goods  to  keep  as  his 
own  in  case  of  the  donor's  death,  and  It  only 
takes  effect  in  case  tbe  donor  dies,  being  con- 
ditional and  revocable  by  the  donor  at  any  time. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Gifts,  §§  104-118.] 

8.  Same— Deliveby — Evidence. 

Evidence  that  decedent  told  defendant  to 
go  to  the  cupboard  and  get  a  banic  pass  book 
that  was  there,  and  that  on  his  bringing  it  she 
handed  it  back  to  him,  saying,  "This  is  yours," 
requesting  him  to  pay  her  debts  and  not  squan- 
der it,  contained  all  the  elements  necessary  to 
show  a  complete  delivery,  whether  it  was  treat- 
ed as  a  gift  inter  vivos  or  causa  mortis. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24.  Gifts,  §{  52-57.] 
4.  Same— S0BjEcrr  of  Gift— Monet  in  Bank. 
There  may  be  a  gift  of  money  on  deposit  in 
a  bank  by  the  delivery  of  the  pass  book,  wheth- 
er it  he  a  savings  bank  or  an  ordinary  deposit 
bank. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24.  Gifts,  85  52-57.] 

6.  Saith— Evidence. 

On  the  issue  as  to  whether  or  not  there 
was  a  gift  of  money  on  deposit  in  a  bank,  evi- 
dence that  previous  to  the  gift  the  donor  had 
expressed  an  intention  to  leave  the  property  to 
the  donee  was  admissible. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dlf. 
vol.  24.  Gifts,  §§  80-01.] 

&  Appeai-  —  Review  —  Questions    of    Fact 
—Conflicting  Evidence. 

Where  the  testimony  is  conflictiug,  it  is  the 
province  of  the  jury  to  weigh  and  determine  its 
sufficiency. 

Appeal  from  Circuit  Court,  Kenton 
County. 

"To  be  officially  reported." 

Action  between  Mien  McCoy's  administra- 
tor and  William  H.  McCoy.  From  the  Judg- 
ment, the  administrator  appeals.    Affirmed. 

O.  P.  Schmidt  and  B.  J.  Bitting,  for  appel- 
lant   R.  C.  Simmons,  for  appellee. 

CARROLIi,  J.  The  principal  question  In- 
volved in  this  controversy  Is  whether  or  not 
a  deposit  In  a  bank  may  be  tbe  subject  of  a 
gift  Inter  vivos  or  causa  mortis  by  the  de- 
livery of  the  pass  book  of  the  depositor.  In 
tbe  petition  It  Is  alleged  that  three  days 


before  her  demise,  and  while  under  the 
apprehension  of  death,  Ellen  McCoy,  the 
mother  of  appellee,  William  H.  McCoy,  de- 
livered to  bim  a  deposit  book  of  a  savings 
bank,  In  which  she  had  $1,200  to  her  credit, 
and  a  promissory  note  on  which  there  was 
an  unpaid  balance  of  $402.  The  day  follow- 
ing Mrs.  McCoy  became  unconscious,  and 
remained  so  until  her  death.  Except  for  the 
statement  that  the  book  was  delivered  in 
her  last  illness,  and  while  she  was  under 
the  apprehension  of  Impending  dissolution, 
the  petition  does  not  disclose  whether  the 
pleader  Intended  to  rest  his  right  of  recovery 
upon  a  gift  Inter  vivos  or  causa  mortis. 
Indeed,  so  far  as  the  circumstances  sur- 
rounding the  gift  and  the  manner  of  Its  de- 
livery are  concerned,  there  Is  no  substantial 
difference  between  the  two  classes  of  gifts. 
In  both  cases  tbe  thing  must  be  personal 
property,  and  there  must  be  a  delivery,  actu- 
al or  constructive.  In  a  gift  Inter  vivos,  the 
donor  must  not  only  part  with  the  possession 
of  the  property,  but  with  the  dominion  over 
It.  It  Is  unconditional  and  Irrevocable. 
While  a  gift  causa  mortis  Is  a  gift  by  a  per- 
son in  sickness,  who,  apprehending  his  dis- 
solution, delivers  or  causes  to  be  delivered 
to  another  the  possession  of  any  personal 
goods,  to  keep  as  his  own  In  case  of  tbe 
donor's  death;  and  It  only  takes  effect  In 
case  tbe  giver  dies.  It  Is  conditional,  and 
the  donor  may  at  any  time  revoke  it  Bou- 
vler's  Law  Diet  titles  "Donatio  Mortis  Cau- 
sa," "Gifts  Inter  Vivos";  Duncan's  Adm'r 
V.  Duncan,  5  LItt  12;  Meriwether  v.  Morri- 
son, 78  Ky.  572. 

The  evidence  discloses  tbe  following  facts 
concerning  the  gift:  Mrs.  McCoy  told  appel- 
lee to  go  to  the  cupboard,  raise  a  plate,  and 
get  a  book  that  was  there.  He  got  tbe 
book  and  gave  It  to  her,  when  she  handed  It 
back  to  him,  saying  "This  is  yours,"  and 
requested  him  to  pay  her  debts  and  not 
squander  It  This  evidence  contains  all  the 
elements  necessary  to  show  a  complete  de- 
livery, -whether  It  be  treated  as  a  gift  Inter 
vivos  or  causa  mortis.  There  was  no  condi- 
tion attached  showing  that  it  was  not  to 
take  effect  in  the  event  the  donor  did  not 
die;  but,  as  she  did  die  within  a  few  days 
thereafter,  we  think  the  gift  may  be  sus- 
tained either  ui>on  the  theory  that  it  was  a. 
gift  inter  vivos  or  a  gift  causa  mortis,  as  It 
had  many  of  the  features  belonging  to 
each  class,  and  none  of  those  that  distin- 
guish gifts  causa  mortis  from  those  Inter 
vivos,  except  the  circumstance  that  tbe  donor 
died  In  a  few  days  thereafter.  The  lower 
court,  entertaining  this  view.  Instructed  the 
Jury  that  "If  they  believed  from  the  evi- 
dence that  the  decedent,  Ellen  McCoy,  dnr^ 
log  her  lifetime  delivered  tbe  savings  bank 
deposit  book  and  the  note  to  the  plaintiff, 
W.  H.  McCoy,  with  the  purpose  and  Intent 
of  giving  said  note  and  the  money  on  d^oslt 
In  said  bank  to  him,  the  Jury  will  find  for  the 
plaintiff."    The  authorities  hold,  almost  wltb- 
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out  exception,  that  the  dellTery  of  a  pass 
or  deposit  book  In  a  savings  bank  transfers 
the  money  on  deposit  to  the  donee.  Jones 
V.  Weakley,  99  Ala.  441,  12  South.  420,  19 
li.  R.  A.  700,  42  Am.  St  Rep.  84;  Ridden  t. 
Thrall,  126  N.  Y.  572,  26  N.  B.  627,  11  L.  R. 
A.  684,  21  Am.  St.  Rep.  768;  Pierce  v.  Bos- 
ton Fire  Cent  Savings  Bank,  129  Mass.  42o, 
37  Am.  Rep.  371;  HUl  v.  Stephenson,  63 
Me.  364,  18  Am.  Rep.  231;  McNamara  v.  Mc- 
Donald. 69  Conn.  484,  38  Atl.  64,  61  Am.  St. ' 
Rep.  48;  Page  v.  LewU,  89  Va.  1,  15  S.  B. 
389,  18  L.  R.  A.  170,  37  Am.  St.  Rep.  843. 

In  this  state  the  precise  point  here  pre- 
sented has  never  been  directly  adjudicated, 
except  in  Ashbrook  v.  Ryon,  2  Bush,  228,  92 
Am.  Dec.  481,  where  the  question  arose  as 
to  whether  the  delivery  of  a  pass  book  In  an 
ordinary  bank  of  deposit  transferred  the 
money  on  deposit,  and  the  court,  without 
assigning  any  reason,  simply  said:  "The 
money  deposited  in  baiik  did  not  pass  by 
the  delivery  of  the  pass  book,  and  the  gift 
as  to  It  was  not  perfect."  But  in  the  later 
appeal  of  Steplienson's  Adm'r  y.  King,  81 
Ky.  425,  60  Am.  Rep.  173,  the  court,  in  com- 
menting on  this  statement  and  in  effect  over- 
ruling the  case,  said:  "This  contt,  in  Ash- 
brook V.  Ryon,  held  that  the  delivery  of 
the  notes  without  assignment  perfected  the 
gift,  and  it  is  there  further  held  that  the 
dellvei7  of  the  pass  book  did  not  give  right 
to  the  money  In  bank.  Why  It  did  not  is 
not  stated;  but,  if  equivalent  to  a  certificate 
of  deposit,  we  see  no  reason  why  it  should 
not  have  been  a  complete  gift  What  evi- 
dence the  pass  book  contained  of  the  de- 
posit In  that  case  does  not  appear.  If  an 
ordinary  pass  book,  and  It  must  be  so  in- 
ferred, it  was  an  acknowledgment  by  the 
bank  that  the  donor  had  to  his  credit  in  the 
bank  that  much  money;  and  when  actually 
delivered  we  cannot  see  why  it  did  not 
pass  the  right"  Following  the  last-named 
case,  which  Is  In  harmony  with  the  current 
of  authority,  we  are  of  the  opinion  that  there 
may  be  a  gift  of  the  money  on  deposit  In  a 
bank  by  the  delivery  of  the  pass  l)ook;  and 
this,  without  reference  to  whether  It  be  a 
savings  bank  or  an  ordinary  deposit  bank. 

A  distinction  between  savings  banks  and 
other  banks  is  made  in  Jones  v.  Weakley  and 
Page  V.  Lewis,  supra,  based  upon  the  ground 
that  in  savings  banks  the  fund  can  only  l>e 
withdrawn  by  the  production  of  the  pass 
book,  hence  it  is  the  best  delivery  available 
under  the  circumstances,  while  in  other 
banks,  as  the  check  of  the  depositor  Is  sufiS- 
cient  to  transfer  the  funds  to  the  holder  of 
the  check,  and  in  fact  the  usual.  If  not  only, 
method  by  which  the  deposit  can  be  trans- 
ferred, the  production  of  the  book  at  the 
bank  not  being  necessary,  a  check  should  be 
made  out  by  the  donor,  as  this  would  be  more 
appropriate  evidence  of  the  gift  than  the  de- 
livery of  the  book.  We  are  not  Impressed 
with  the  soundness  of  this  attempted  dis- 
tinction.   It  is  well  settled  that  there  may  be  a 


constructive  or  symbolical  delivery,  as  of  the 
key  to  a  trunk  or  vault  in  which  the  property 
is  deposited,  or  a  book  of  accounts.  Ste- 
phenson V.  King,  supra;  Jones'  Adm'r  t. 
Moore,  102  Ky.  593,  44  S.  W.  126;  14  Am.  & 
Eng.  Ency.  of  Law,  p.  1021.  And  the  de- 
livery of  a  pass  or  deposit  l)ook  in  any  bank 
as  a  gift,  although  symlMlical,  manifests  as 
clear  an  intention  to  transfer  to  the  donee 
the  money  represented  by  It  as  does  any 
other  constructive  delivery.  The  mere  fact 
that  a  check  might  be  better  evidence  of  the 
Intention  to  make  the  gift  complete  will  not 
be  allowed  to  defeat  the  purpose  of  tbts 
donor.  In  this  class  of  cases,  as  well  as  oth- 
ers, the  Intention  of  the  giver  must  be  looked 
Into.  The  purpose  with  which  the  delivery 
is  made  must  t>e  considered;  and  from  the 
facts  and  circumstances  surrounding  the 
transaction  the  court  or  Jury  trying  the  case 
must  determine  whether  or  not  the  gift  was 
designed  to  be  and  was  completed.  Gen- 
erally the  delivery  must  be  as  perfect  as  the 
nature  of  the  property  will  admit;  but  the 
manifest  desire  of  the  donor  will  not  be  set 
aside  by  a  narrow  construction  that  would 
defeat  his  purpose.  In  the  case  before  us 
there  is  little  room  to  doubt  that  Mrs.  Mc- 
Coy by  the  delivery  of  the  book  Intended  to 
transfer  all  that  the  book  represented,  and  in 
her  eyes  it  stood  for  all  the  money  on  deposit 
in  the  bank.  If  she  bad  written  a  check  for 
the  amount  of  her  deposit  and  given  it  to  her 
son,  or  if  the  money,  in  place  of  being  in 
bank,  liad  been  in  her  possession,  and  she  bad 
handed  it  to  him,  it  would  not  have  illustrat- 
ed with  any  more  clearness  or  certainty  her 
intention  than  did  the  delivery  of  the  book. 
Ellis  y.  Secor,  31  Mich.  186,  18  Am.  Rep.  17& 
It  is  strongly  urged  that  the  law  treats 
these  transactions  with  disfavor,  and  that 
they  will  not  be  upheld,  when  Involved  in 
doubt  or  not  supported  by  the  most  convin- 
cing evidence.  In  a  limited  sense  this  is  true, 
and  they  should  be  carefully  scrutinized,  be- 
cause offering  exceptional  opportunities  for 
the  commission  of  fraud.  But,  when  estab- 
lished by  competent  and  satisfactory  evi- 
dence, the  courts  are  no  more  authorised  to 
set  them  aside  than  they  would  be  to  annul 
any  other  legitimate  transaction  that  was 
supported  by  testimony  sufficient  to  snstain 
it  It  is  pointed  out  in  the  brief  of  counsel 
for  appellant  that  the  court  permitted  ap- 
pellee to  introduce  evidence  showing  that  bis 
mother,  previous  to  the  gift  had  expressed 
an  intention  to  leave  this  property  to  him, 
but  excluded  evidence  offered  by  appellant 
showing  a  contrary  purpose.  To  illustrate 
the  intention  of  the  donor,  and  to  show 
whether  or  not  a  gift  tiad  been  made,  evi- 
dence indicating  a  desire  upon  her  part  to 
give  this  property  to  her  son  was  competent 
as  would  have  been  testimony  that  she  had 
expressed  a  purpose  not  to  leave  it  to  him. 
We  have  carefully  examined  the  record  for 
the  purpose  of  ascertaining  the  evidence  said 
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by  counsel  to  have  been  excluded,  and  hav* 
not  discovered  any  evidence  offered  by  ap- 
pellant that  was  not  permitted  to  go  to  the 
Jury.  In  fact,  wltli  few  trifling  exceptions, 
all  tbe  testimony  introduced  by  both  of  ttie 
parties  was  admitted,  and  each  was  allowed 
tbe  fullest  opportunily  to  present  bis  side  of 
the  case. 

Complaint  is  also  made  that  the  verdict  is 
flagrantly  against  the  evidence,  and  for  this 
reason  a  new  trial  should  be  granted.  As  is 
usually  tbe  case,  when  there  is  a  controversy 
touching  an  issue  of  fact,  tbe  testimony  is 
conflicting;  bnt  it  was  the  province  of  tbe 
Jury  to  weigh  and  determine  its  sufllclency. 
Tbe  real  question  at  issue  was  submitted 
to  them  by  an  appropriate  instruction,  and  it 
cannot  be  said  that  their  verdict  is  not  sup- 
ported by  sufficient  evidence  to  sustain  it 

Finding  no  prejudicial  error  In  tbe  record, 
tbe  Judgment  must  be  affirmed. 


NICKELS  V.  MINERAL  DBVBLOPMBNT 
CO. 

(Court  of  Appeals  of  Kentucky.    Oct  30,  1907.) 

Judicial  Saixb— Title  and  Rights  of  Pub- 
chaser. 

The  purchaser  at  a  Jadlcial  sale  takes  only 
the  title  of  the  parties  to  the  action,  bnt  he 
takes  all  of  their  riebta;  and  where  a  party's 
interest  in  the  land  ib  lold,  and  he  Bufifers  the 
sale  to  be  confirmed,  he  is  estopped  from  claim- 
ing that  tbe  sale  was  not  valid  as  to  him  mere- 
ly because  it  was  void  as  to  certain  necessary 
parties  who  were  not  before  the  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Judicial  Sales,  JS  90,  91.] 

Appeal  from  Circuit  Court  Letcher  County. 

"Not  to  be  officially  reported." 

Action  by  the  Mineral  Development  Com- 
pany against  W.  H.  Nickels.  From  a  Judg- 
ment for  plaintiff,  defendant  appeala  Af- 
firmed. 

J.  J.  Johnson,  James  Sowards,  and  Hager 
ft  Stewart  for  appellant  D.  D.  Fields  and 
Dlshman  &  Dishman,  for  appellee. 

HOBSON,  J.  On  August  3,  1883,  W.  H. 
Nickels  conveyed  to  W.  H.  Main  a  tract  of 
45,000  acres  of  land  in  Letcher  county.  On 
the  same  day  Main  executed  to  Nickels  a 
mortgage  on  tbe  land  to  secure  a  note  for 
$36,000,  subject  to  a  credit  of  $8,000.  On 
March  19,  1889,  Nickels  assigned  to  W.  D. 
Jones  a  half  Interest  in  the  note  and  mort- 
gage, and  Jones  thereafter  assigned  this  to 
Wm.  McOeorge.  Main  failed  to  pay  the  taxes 
on  the  land,  the  land  was  sold  by  the  state 
for  taxes,  and  Yelland  and  Wilson  became 
the  purchasers.  On  December  24,  1884,  Main 
conveyed  tbe  46,000-acre  tract  and  two  other 
tracts  containing  55,000  acres  to  Kratt  and 
Schneider,  and  they  executed  to  James  A. 
Main  a  mortgage  on  all  three  tracts  to  secure 
the  payment  of  $300,000.  On  August  2,  1889, 
W.  H.  Main  and  James  A.  Main  Instituted  an 
action  in  the  Letcher  circuit  court  against 


Kratt  and  Schneider  to  foreclose  their  mort- 
gage. Nickels  and  Jones  were  made  defend- 
ants to  the  action  and  set  up  their  lien  on  tbe 
45,000-acre  tract  The  action  proceeded  to 
a  final  Judgment  at  the  May  term,  1890.  The 
court  ordered  the  three  tracts  of  land  sold, 
adjudging  that  Nickels  and  Jones  had  the 
first  lieu  on  the  45,000-acre  tract,  subject  to 
the  claim  for  taxes.  The  45,000-acre  tract 
was  sold.  It  was  bid  in  by  John  A.  Edmonds, 
who  executed  I)ond  with  W.  II.  Main  as  his 
security.  The  bond  was  not  paid  at  maturi- 
ty, and  an  execution  Issued  thereon  was  re- 
turned "No  property  found."  On  June  25, 
1900,  Wm.  McGeorge,  to  whom  Jones  had  as- 
signed his  interest  in  the  debt,  bi-ought  a 
suit  in  the  Letcher  circuit  court  against  John 
A.  Edmonds,  W.  H.  Nickels,  James  A.  Main, 
W.  H.  Main,  and  Telland  and  Wilson,  in 
which  be  sought  to  enforce  the  lien  retained 
In  the  bond  executed  by  Edmonds  on  the 
45,000-acre  tract  to  secure  the  iwyment  of 
the  bond.  Yelland  and  Wilson  were  made  de- 
fendants because  they  held  tax  Hens  against 
the  land.  To  this  action  Nickels  appeared 
and  filed  his  answer  on  November  28,  1900, 
setting  up  his  Hen  and  Joining  with  McGeorge 
in  praying  for  a  sale  of  the  land  to  satisfy  tlie 
liens.  At  the  fall  term,  1900,  a  Judgment 
was  entered  for  the  sale  of  the  land;  tbe 
purchase  mouey  to  go  first  to  Yelland  and 
Wilson  to  the  extent  of  their  tax  Hen,  and 
then  to  McGeorge  and  Nickels  equally.  The 
land  was  sold  under  the  Judgment  on  January 
7,  1901.  The  Mineral  Development  Company 
was  the  purchaser  for  the  sum  of  $595.95. 
The  sale  was  reported  to  the  court  at  the  Feb- 
ruary term,  1901,  and,  no  exceptions  having 
been  filed  to  tlie  report  of  the  sale,  it  was 
confirmed.  The  purchase  money  was  paid, 
and  at  the  Febriiaiy  term,  1902,  a  deed  was 
ordered  made  to  tbe  purchaser.  The  deed 
was  made,  was  approved  by  the  court  and 
certified  to  the  proper  office  for  record.  After 
ail  this  bad  been  done  it  turned  out  that  tbe 
holders  of  the  legal  title  to  the  land  were 
not  made  parties  to  any  of  these  proceedings. 
This  occurred  in  this  way.  Kratt  and  Schnei- 
der on  April  10,  1885,  had  conveyed  the  land 
to  certain  trustees,  in  trust  for  the  Eastern 
Kentucky  Land  Improvement  &  Development 
Company.  On  June  25,  1885,  this  company 
had  conveyed  a  part  of  tbe  land  to  Edward 
S.  Flow,  and  Flow  bad  made  a  deed  to  one 
Evans  T.  Hoopee.  None  of  these  parties  were 
before  the  court  in  either  of  the  actions  re- 
ferred to.  On  December  17,  1902,  the  Mineral 
Development  Company  brought  this  suit.  In 
which  it  set  up  all  the  facts  above  stated, 
and  made  defendants  to  the  action  all  the 
parties  who  held  any  interest  in  tbe  laud, 
and  asked  that  the  land  be  sold,  charging 
that  in  any  event  it  was  entitled  to  be  subro- 
gated to  the  rights  of  the  parties  who  were 
before  the  court  In  tbe  action  In  which  it  had 
bought  the  land  and  obtained  tbe  deed  for  it 
In  this  action  Nickels  filed  answer,  in  which 
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be  charged  that  the  proceedings  in  the  action 
under  which  the  land  had  been  sold  were 
aborttve  and  passed  no  title  to  the  Mineral 
Derelopment  Company.  He  asked  that  bis 
Hen  for  one-half  the  mortgage  debt  be  enforc- 
ed, and  that  on  a  sale  of  the  land  the  bonds 
for  the  purchase  money  to  this  extent  be 
taken  payable  to  him.  The  circuit  court  sus- 
tained a  demurrer  to  his  answer,  and  be  ap- 
peals. 

There  is  so  dispute  In  the  record  as  to  the 
facts.  There  Is  no  charge  of  fraud  or  mis- 
take. No  grounds  are  alleged  for  opening  the 
Judgment  rendered  In  the  former  action.  The 
naked  question  Is  presented  whether  these 
proceedings  were  wholly  abortive,  or  pass- 
ed to  the  purchaser  at  the  Judicial  sale  such 
title  to  the  land  as  the  parties  to  the  action 
bad.  The  holders  of  the  legal  title  to  the 
land  were  necessary  parties  to  the  action. 
The  proceedings  were  void  as  to  them,  as 
they  were  not  liefore  the  court;  but  it  does 
not  follow  that  the  proceedings  were  yold  as 
to  the  parties  who  were  before  the  court  and 
who  procured  the  Judgment  l^e  fact  that 
the  land  sold  for  a  very  Inadequate  price, 
coupled  with  the  fact  that  the  holders  of  the 
legal  title  were  not  before  the  court,  would, 
if  presented  In  that  case,  have  been  good 
cause  for  setting  the  sale  aside;  but,  when 
this  was  not  done,  the  proceedings  were  not 
for  that  reason  void  as  to  the  parties  before 
the  court.  The  law  guarantees  to  the  litigant 
his  day  in  court — not  two  days.  It  requires 
of  him  that  be  shall  present  his  case  to  the 
court  while  the  matter  is  open  for  adjudica- 
tion. He  cannot  sleep  upon  his  rights,  and 
then  complain  that  Injustice  has  been  done 
taim  In  the  proceeding  procured  by  himself, 
when  he  failed  to  present  bis  case  to  the 
court.  The  rule  is  elementary  that  the  pur- 
chaser at  a  Judicial  sale,  when  the  sale  has 
been  confirmed  and  the  deed  has  been  made 
to  him,  takes  by  virtue  of  bis  purchase  all  the 
rights  of  the  parties  to  the  action  In  the  land 
conveyed  to  him.  The  rule  "ab  caveate  emp- 
tor" applies.  The  purchaser  takes  only  the 
title  of  the  parties  to  the  action.  If  the  nec- 
essary parties  are  not  before  the  court,  he 
buys  at  his  peril,  and  he  cannot  complain 
after  he  allows  the  sale  to  be  confirmed.  The 
same  rule  ni)pltes  to  the  parties  to  the  ac- 
tion. Their  title  and  Interest  in  the  land  are 
ordered  sold,  and  If  they  suffer  the  sale  to  be 
confirmed  they  cannot  be  heard  to  say  thai 
the  sale  was  not  binding  on  them  because  cer- 
tain necessary  parties  were  not  before  the 
court  and  the  sale  was  void  as  to  such  par- 
ties. If  such  a  practice  were  permitted,  no 
coiitldence  could  be  placed  In  Judicial  sales, 
and  legal  proceedings  for  the  sale  of  real 
property  would  become  only  the  starting  point 
for  new  litigation  between  the  parties  to  the 
action  and  the  purchaser.  In  24  Cyc.  61,  the 
rule  is  thus  stated:  "The  decree  and  deed 
convey  all  the  title  had  by  those  who  are 
parties  to  the  suit  and  all  the  title  of  those 


who  have  derived  their  Interest  from  any  par- 
ties to  the  action  during  the  pendency  there- 
of." On  page  72  It  is  further  said:  "Where 
the  court  had  Jurisdiction,  errors  and  bregn- 
larlties  In  the  proceedings  leading  up  to  the 
order  of  sale,  or  in  the  sale,  can  be  made 
a  ground  of  attack  only  by  some  direct  pro- 
ceeding, either  before  the  same  court  or  In  an 
appellate  court" 
Judgment  affirmed. 


HOLZHAUEB  T.  SHBENT. 
(Conrt  of  Appeals  of  Kentucky.    Oct  SU  1907.) 

1.  PitiNcrPAi.  ANn  Agknt— Notice  to  Aqbnt 
— IAhdix)rd  and  Tenant— DefectivkPbdi- 
IBBS— Injubibs  to  Tkrantb. 

Knowledge  of  an  agent  of  defects  in  leased 
premises  is  knowledge  of  the  landlord,  so  far 
as  affects  the  latter's  liability  for  injuries  from 
such  defects. 

[Eld.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Agent  it  670-679.] 

2.  Landiabd  and  Tenant— Defeohvk  Psku- 

I8E8  — INJUBT    TO    TENANT  —  IiIABn,nT    OF 

Landt.obd. 

While  the  rule  of  caveat  emptor  applies  to 
a  contract  of  letting,  and  there  is  no  implied 
covenant  on  the  part  of  the  landlord  that  the 
premises  are  fit  for  the  purposes  for  which  they 
are  rented,  or  that  they  are  in  any  particular 
condition,  yet  if  the  landlord,  with  knowledge 
that  the  premises  are  defective  or  dangerous 
and  that  such  defect  is  not  discoverable  by  the 
tenant  by  the  use  of  ordinary  care,  rents  such 
premises,  concealing  snch  knowledge,  he  is  liable 
to  the  tenant  for  injuries  sustained  therefrom. 

[EM.  Note.— For  cases  in  point  see  Cent  Die 
vol.  32,  Landlord  and  Tenant  Si  629-641.] 

3.  Saitb. 

A  landlord's  failure  to  notify  his  tenant  of 
defects  in  the  premises  does  not  render  him  lia- 
ble for  injuries  therefrom,  where  the  landlord 
does  not  acquire  such  knowledge  until  after  the 
lease  is  made. 

[BH.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant  {641.1 

4.  Evidence— Competbnct—Telephonb  Oon- 
vebsation. 

A  witness  who  is  familiar  with  the  voice 
of  a  person  with  whom  he  converses  over  the 
telephone  may  testify  to  admissions  made  in  the 
conversation. 

[Bi.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  20,  Evidence,  i  701.] 

5.  Same— Idkntitt  of  Pebson  Making  Ad- 
mission—EJvidence-Sofficiknoy. 

Evidence  examined,  and  held  sufficient  to 
prove  the  identit?  of  the  person  with  whom  wit- 
ness testified  he  had  a  conversation  by  telephone. 

6.  Landlobd  and  Tenant— Uefectivk  Pbek- 
I8ES  —  Injury  to  Tenant  —  Action  —  Evi- 
dence. 

In  an  action  against  a  landlord  for  person- 
al injuries  resulting  from  defective  premises, 
evidence  of  admissions  by  defendants  agent, 
tending  to  show  knowledge  hj^  him  of  the  defect- 
ive condition  prior  to  the  time  of  the  injury, 
was  inadmissible,  in  the  absence  of  evidence  that 
the  agent  had  such  knowledge  prior  to  the  time 
of  renting. 

7.  Evidence  — Admissions  by  Agent- Au- 
thobity  of  agent. 

Admissions  or  statements  of  an  agent 
which,  had  they  been  made  by  the  principal, 
could  have  been  proved  without  being  subject 
to  the  rule  against  hearsay  evidence,  cannot  be 
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proTwl  antlnst  his  principal,  anless  they  form  a 
part  of  the  res  sestae. 

[Bd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol  20,  Evidence,  H  346,  80S-«15.] 

8.  CORTIKUAnOB  —  Gbounds  —  Abbkrok   ov 

Witness. 

Civ.  Code  Prac.  {  654,  allows  the  deiKMi- 
tion  of  witness  who  is  a  practicing  physician  to 
he  read,  etc.  Section  556  provides  that,  on  an 
affidavit  of  a  party  that  the  testimony  of  a 
witness  is  important,  etc.,  a  court  may  in  its 
discretion  order  the  personal  attendance  of  the 
witness  to  be  coerced,  although  such  witness 
may  otherwise  be  exempt  from  personal  at- 
tendance. Heid,  tiiat  the  absence  of  a  physi- 
cian who  had  been  subpoenaed  iB  a  witness  was 
not  ground  for  a  continuance,  where  the  party 
who  subpoenaed  him  did  not  obtain  an  order  of 
court  for  his  personal  attendance. 

[Eld.  Note.— For  eases  in  point,  see  Gent  Dixi 
vol.  10,  Continuance,  {{  58,  7&-83.] 

9.  Sauk. 

Civ.  Code  Prac.  {  315,  providing  that  an 
affidavit  for  a  continuance  may  be  read  as  a 
deposition  of  an  absent  witness  who  has  been 
summoned  to  appear,  but  who  fails  so  to  do, 
does  not  apply  to  witnesses  whose  appearance 
cannot  be  coerced. 

Appeal  from  Circuit  Gonrt,  Campbell 
County. 

"To  be  officially  reported." 

Action  by  Bessie  Sheeny,  by  next  friend, 
against  Amelia  Holzhauer.  Judgment  for 
plaintiff.  Defendant  appeals.  Reversed  and 
remanded. 

Sam  E.  Anderson,  for  appellant  A.  M. 
Caldwell,  for  appellee. 

O'REAR,  C.  J.  Appellant  leased  a  tene- 
ment to  the  father  of  the  infant  appellee  for 
the  residence  of  his  family.  Willie  using 
a  privy  closet  on  tne  premises,  a  defective 
seat,  made  Insecure  by  rotting  planks  on 
■which  ft  rested,  gave  way  with  the  infant 
appellee,  precipitating  her  into  the  vault, 
and  Injuring  her.  In  this  suit  by  her,  prose- 
cuted by  her  next  friend,  against  the  land- 
lord for  damages,  there  resulted  a  verdict 
and  judgment  in  her  favor.  On  the  appeal, 
prosecuted  by  the  landlord,  the  following  er- 
rors are  assigned  for  reversal:  (1)  That  the 
petition  and  the  evidence  failed  to  show  a 
cause  of  action,  in  that  It  did  not  appear, 
either  that  the  landlord  had  agreed  to  Iceep 
the  demised  premises  In  repair,  or  that  she 
knew  of  their  defective  condition  when  the 
contract  -  of  renting  was  entered  into.  (2) 
That  Irrelevant  testimony  was  admitted 
against  the  defendant,  first,  in  allowing  evi- 
dence of  what  her  agent  said  out  of  court 
touching  his  knowledge  of  the  defect;  and, 
second,  In  admitting  evidence  as  to  an  alleg- 
ed conversation  between  plaintiff's  attorney 
and  appellant  over  a  telephone  touching  her 
own  knowledge  on  that  subject  (3)  That 
the  affidavit  filed  by  the  plaintiff  for  a  con- 
tinuance was  not  sufficient  ground  for  put- 
ting defendant  upon  election  to  suffer  a  con- 
tinuance or  allow  the  affidavit  to  be  read  as 
the  deposition  of  the  absent  witness. 

Taking  up  the  questions  in  the  order  stat- 
ed. It  does  not  appear  when  the  contract  of 


renting  was  made,  hut  It  does  appear  that 
It  was  some  time  before  the  accident  to  ap- 
pellee. The  petition  charges  that  "the  sills 
and  timbers  upholding  the  seat  In  said  closet 
were  defective,  rotten,  and  dangerous,  and 
that  this  fact  was  well  known  to  the  defend- 
ant, and  her  authorized  agent  In  charge  of 
said  premises,  long  enough  prior  to  the  In- 
juries received  by  plaintiff,  as  hereinafter 
set  out,  so  tbat  defendant  might  have  reme- 
died the  same;  that  neither  the  plaintiff  nor 
her  father  knew  of  the  dangerous  and  defec- 
tive condition  of  said  closet  or  privy,  nor 
could  they  by  the  exercise  of  ordinary  care 
have  discovered  same,  because  of  the  char- 
acter of  Its  construction ;  that  defendant  and 
her  said  agent  negligently  failed  to  apprise 
plaintiff  or  her  father  of  the  dangerous  con- 
dition of  said  closet  or  privy,  and  suppressed 
their  knowledge  thereof."  The  proof,  to  say 
the  moat  of  It,  Is  no  more  explicit  than  tbe 
charge  above  quoted.  Neither  discloses 
when  the  defendant  or  her  agent  acquired 
their  knowledge  of  the  defects  In  the  seat 
From  nught  that  appears,  it  may  have  been 
learned  by  them  (If  they  knew  it,  lu  fact)  af- 
ter the  contract  of  leasing  was  made,  and 
after  the  tenant  had  entered  upon  tbe  prem- 
ises. The  sufficiency  of  tbe  plaintiff's  case 
must  therefore  depend  upon  that  state  of 
facts.  It  will  not  be  disi)uted  that  the 
knowledge  of  the  agent  who  represented  the 
landlord  in  making  the  lease  is  the  equiva- 
lent of  such  knowledge  on  the  part  of  the 
landlord  herself,  as  affecting  her  liability. 
It  Is  not  deemed  necessary.  In  view  of  the 
very  recent  utterances  of  tills  court  on  the 
subject  of  the  landlord's  liability  ref|ioi'tIng 
insecure  tenements  (Franklin  v.  Tracy,  117 
Ky,  267,  77  S.  W.  1113,  78  S.  W.  1112,  63  L. 
R.  A.  649),  and  the  well-nigh  universality  of 
the  authorities  elsewhere  to  the  same  effect, 
to  more  than  state  the  prevailing  principles 
of  law  on  this  subject 

The  rule  of  caveat  emptor  applies  to  a  con- 
tract of  letting.  The  tenant  must  take  the 
premises  as  he  may  find  them.  There  Is  no 
Implied  covenant  on  the  part  of  the  land- 
lord that  they  are  fit  for  the  purposes  for 
which  they  are  rented,  or  that  they  are  In 
any  particular  condition;  but  there  Is  this 
extension  of  the  rule:  If  the  landlord  knows 
that  the  premises  are  defective  or  dangerous, 
and  such  defect  is  not  discoverable  by  the 
tenant  by  ordinary  care,  and  the  landlord 
conceals  or  falls  to  disclose  the  dangerous 
condition,  he  Is  liable  to  the  tenant,  his  fam- 
ily and  servants,  or  even  his  guests,  for 
Injuries  sustained  therefrom.  Coke  v.  Gut- 
kese,  80  Ky.  598,  44  Am.  Rep.  499 ;  Franklin 
V.  Tracy,  supra,  and  authorities  there  re- 
viewed. The  qualification  of  the  rule  of  law 
just  noted  rests  upon  the  notion  of  deceit 
practiced  by  the  landlord;  for  the  general 
rule  itself  is  founded  upon  a  contract  rela- 
tion. The  parties  may  by  contract,  as  by 
warranty,  or  covenant  to  repair  or  keep  In 
repair,  regulate  their  liability  upon  a  dlffer- 
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eiit  basis;  bat,  In  tbe  absence  of  special 
agreement,  tbe  Implication  of  tbe  law  is 
tbat  tbe  tenant  agrees  to  take  tbe  premises 
as  tbey  are,  and  tbe  landlord  guarantees 
notbing  except  tbe  title — tbat  Is,  peaceable 
possession.  ESacb  Is  expected  to  look  out  for 
bimself ;  and  If  tbe  premises  are  fallen  Into 
disrepair,  unless  It  be  stipulated  otherwise 
in  tbe  contract,  tbe  tenant  must  make  tbe 
needed  repairs  at  his  own  expense,  or  use  the 
premises  at  his  own  risk  in  their  dilapidated 
state.  Tbe  rent  is  supposed  to  be  regulated 
upon  this  state  of  the  matter.  As  the  rule  of 
caveat  emptor  implies,  the  tenant  must  look 
for  himself.  If,  however,  there  is  a  latent 
and  dangerous  defect,  which  is  not  dis- 
coverable by  observation,  or  by  ordinary 
care,  but  which  tbe  landlord  has  knowledge 
of,  it  Is  deemed  deceit  for  him  not  to  dis- 
close the  fact  to  tbe  tenant  before  the  con- 
tract of  renting  Is  entered  into.  It  Is  equiva- 
lent to  positive  misrepresentation  to  tbe  ten- 
ant to  induce  bim  to  enter  into  tbe  contract 
Therefore  sucb  knowledge,  and  implied  mis- 
representation, having  misled  the  tenant  In- 
to making  a  contract  without  warranty  of 
condition,  be  will  be  protected  against  tbe 
consequences  of  the  fraud  practiced  upon 
bim.  The  circuit  court,  however,  went  be- 
yond this.  It  was  ruled  at  tbe  trial  that  tbe 
knowledge  of  tbe  landlord  of  the  unsafe  con- 
dition of  tbe  tenement,  whenever  obtained, 
must  be  communicated  to  tbe  tenant,  or  tbe 
landlord  will  be  liable.  This  position  Is 
wholly  out  of  harmony  with  tbe  rule  Itself 
and  the  reason  upon  which  it  rests.  Nor 
have  we  been  cited,  or  found,  any  adjudged 
case  which  goes  so  far.  As,  in  tbe  absence  of 
a  covenant  to  repair,  the  tenant  must  make 
repairs  bimself.  It  would  afford  the  tenant 
no  protection  in  bis  contract  for  tbe  landlord 
to  tell  him,  after  tbe  tenant's  liability  for 
tbe  rent  bad  attached,  that  there  was  a  de- 
fect in  tbe  premises;  for  the  tenant  could 
not  then  decline  to  enter  Into  tbe  contract, 
as  be  could  have  done  If  the  matter  bad  been 
disclosed  to  him  at  first,  nor  could  he  regu- 
late tbe  rent  accordingly.  He  might  at  bis 
own  expense  repair  the  defect,  It  Is  true; 
but  that  would  not  better  bis  condition  un- 
der his  contract  Tbe  landlord's  failure  to 
then  notify  the  tenant  of  the  after-acquired 
knowledge  of  pre-existing  defects,  as  In  case 
of  bis  knowledge  of  subsequent  defects, 
might  be  unnelghborly,  but  Is  not  Illegal. 

2.  As  the  case  must  be  returned  for  another 
trial,  where  the  pleadings  and  proof  might 
be  brought  Into  harmony  with  the  law  as 
stated  above,  It  becomes  necessary  to  notice 
also  the  other  errors  assigned.  There  was  an 
effort  to  show  that  the  landlord  bad  knowl- 
edge of  the  defective  seat  A  witness  for 
plaintiff  testified  as  follows:  "Q.  State  your 
name  and  occupation.  A.  A.  M.  Caldwell,  at- 
torney at  law.  Q.  What  do  you  know  about 
this  case?  A.  Shortly  after  tbe  accident  baji- 
pened  I  was  employed  as  the  attorney  for 
the  plaintiff,  and  X   went  to  the  telephone 


and  got  Mrs.  Holzhauer's  number,  and  call- 
ed It  up,  and  I  explained  to  btf —  (Objection 
by  defendant  Objection  overruled.  Defend- 
ant excepts.)  She  seemed  to  understand — 
(Defendant  objects.)  I  explained  to  ber 
about  the  accident,  and  she  said:  'I  don't 
believe  It  I  ])ad  that  closet  fixed.  Ton  will 
have  to  see  my  son  Louis.  He  has  tbat  prop- 
erty in  charge.'  And  then  she  bung  up  the 
receiver.  (Motion  to  exclude  overruled.  Ex- 
ception.)" Cross-examination:  "Q.  Have  you 
ever  spoken  to  or  heard  Mrs.  Holzhauer  talkT 
A.  No.  sir."  The  objection  to  this  evidence 
Is  tbat  tbe  witness  Caldwell  did  not  sufllcient- 
ly  Identify  tbe  person  with  whom  be  bad  bis 
conversation,  so  as  to  admit  her  statements 
as  admissions  of  the  defendant  against  bcr 
Interest  Obviously,  tbe  speaker  whose  con- 
versatlon  Is  introduced  as  evidence  of  an  ad- 
mission against  bis  interest  must  be  identi- 
fied in  some  proper  manner  by  evidence  as 
the  party  to  be  charged  in  tbe  suit  or  tbe 
conversation  Is  not  receivable  against  bim. 
If  tbe  witness  was  acquainted  with  the  de- 
fendant's voice,  his  testimony  that  he  recog- 
nized ber' voice  Is  admissible  as  evid^ice,  and 
it  may  constitute  proof  of  ber  Identity ;  or  tbe 
identity  might  be  proved  otherwise.  People 
V.  McKane,  143  N.  T.  455,  38  N.  E.  950.  In 
average  experience  tbe  numbers  and  address- 
es contained  in  the  telephone  company's  direc- 
tory for  public  use  are  found  sufilciently  ac- 
curate to  Justify  Its  substantial  trustworthi- 
ness. When,  therefore,  a  person  so  stated  to 
live  at  the  address,  and  bearing  the  same 
name  as  tbe  party  sought  to  be  charged,  la 
called  for  by  the  telephone  at  that  number 
and  address,  and  answers  to  tbe  name,  admit- 
ting the  Identity,  it  is  to  be  accepted  as  the 
same  evidence  would  be  If  tbe  witness  testi- 
fying had  called  In  person  and  tbe  ostensible 
owner  bad  answered  and  admitted  tbe  identi- 
ty. Globe  PrinUng  Co.  v.  Stabl,  23  Mo.  App. 
451.  It  is  remembered  that  in  the  case  in 
band  tbe  witness  does  not  say  tbat  be  asked 
tbe  party  at  tbe  other  end  of  the  line  who 
answered  bis  call  whether  It  was  Mrs.  Amelia 
Holzhauer,  or  that  she  asserted  that  it  was ; 
but  the  context  of  the  conversation  detailed, 
serves  to  Identify  the  defendant  as  tbe  per- 
son who  was  speaking.  Her  calling  tbe  agent 
In  charge  her  son  Louis,  ber  apparent  ac- 
quaintance with  the  property  In  question,  her 
assertion  of  ownership,  her  not  questioning 
that  plaintiff's  family  were  ber  tenants  In 
tbat  property,  her  answering  at  the  telephone 
number  and  address  contnlned  in  tbe  tele- 
phone company's  directory,  are  all  circum- 
stances so  In  accord  with  what  would  have 
naturally  resulted  in  such  a  conversation  with 
the  true  owner  as  to  be  evidentiary  of  the 
Identity  of  the  person  speaking  as  the  person 
who  actually  lived  at  tbe  given  address,  and 
who  owned  tbe  tenement  in  dispute.  The 
telephone  Is  an  Instrument  of  sucb  common — 
Indeed,  almost  necessary — use  in  mercantile 
and  social  affairs  of  this  day  that  to  deny 
such  evidence  probative  effect  would  be  to- 
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serioasly  cripple  the  utility  of  thia  great  mod- 
era  instrument  of  communication.  Tbat 
which  Is  generally  accepted  In  the  everyday 
afTairs  of  life,  and  customarily  in  bufiiness 
transactions,  as  evidence,  may  safely  be,  and 
generally  Is,  adopted  by  the  courts,  also,  as 
evidence.  The  common  sense  and  the  com- 
mon experience  of  mankind  are  safe  tests  of 
the  reasonableness  of  rules  regulating  the 
trustworthiness  of  information. 

On  the  trial  appellee  otFered  evidence  of  ad- 
missions by  Louis  Holzhauer,  the  agent  of  ap- 
pellant, tending  to  show  knowledge  by  him 
of  the  Insecure  condition  of  the  seat  prior  to 
the  time  of  the  Injury  to  appellee.  For  the 
reasons  already  Indicated  above,  it  was  error 
to  have  admitted  this  evidence.  It  did  not 
show,  and  there  was  nothing  to  show,  wheth- 
er the  alleged  knowledge  of  the  agent  was 
prior  to  the  time  of  renting  or  acquired  sub- 
sequent thereto.  Its  relevancy  must  be  test- 
ed by  the  weaker  version,  where  It  Is  suscepti- 
ble of  two  constructions.  The  evidence  was 
also  inadmissible  upon  another  ground.  It 
was  hearsay.  It  was  to  this  effect:  Within 
an  hour  or  so  after  the  accident  Louis  Hols- 
bauer  came  upon  the  scene,  and  then  stated 
In  the  presence  of  the  two  witnesses  testify- 
ing tbat  he  had  intended  to  have  the  defect 
repaired.  The  Inference  deducible  from  this 
statement  is  that  he  had  had  knowledge  of 
the  defect  prior  to  the  Injury.  It  was,  of 
course,  a  relevant  fact  that  the  agent  bad 
knowledge  of  the  defect,  provided  such  knowl. 
«dge  existed  at  the  time  of  the  rental.  That 
fact  might  be  proved  in  any  competent  man- 
ner. But  admissions  or  statements  of  an 
agent,  which,  bad  they  been  made  by  the 
principal,  could  have  been  proved  without 
being  subject  to  the  rule  against  hearsay 
evidence,  cannot  be  proved  against  his  prln- 
cip&l,  unless  they  form  part  of  the  res  gestae. 
The  rule  Is  thus  stated  by  Story  on  Agency,  §§ 
184-137,  and  approved  by  Greenleaf  on  Evi- 
dence, i  113:  "Where  the  acts  of  the  agent 
win  bind  the  principal,  then  bis  representa- 
tions, declarations,  and  admissions  respecting 
the  subject-matter  will  also  bind  him,  if  made 
at  the  same  time  and  constitute  part  of  the 
res  gestae."  At  the  time  when  the  admissions 
of  the  agent  are  claimed  to  have  been  made 
in  this  case,  the  contract  of  renting  had  been 
long  since  closed.  His  subsequent  statement 
about  what  he  then  knew  Is  on  no  higher 
plane  than  such  statement  by  him  about  what 
be  had  done.  In  each  instance  It  Is  his  recital 
of  the  circumstances  of  a  past  event.  The 
evidence  was  inadmissible  in  the  light  of  the 
authority  cited. 

3.  The  final  complaint  Is  that  the  court 
erred  In  requiring  the  defendant  to  admit 
plaintiff's  afiSdavlt  for  continuance  as  the 
testimony  of  her  absent  witness  or  suffer  a 
postponement  of  the  case.  The  absent  wit- 
ness was  ber  physician,  who  had  been  sub- 
poenaed. The  Civil  Code  exempts  physicians 
from  compulsory  attendance  as  witnesses,  un- 
less expressly  ordered  by  the  court  (section 


656,  Civ.  Code  Prac),  but  allows  tbelr  depo- 
sitions to  be  used  Instead  (section  664,  Civ. 
Code).  If  the  plaintiff  desired  the  testimony 
of  this  witness,  she  ought  to  have  taken  his 
deposition,  or  had  an  order  of  court  for  his 
personal  attendance,  before  the  day  of  trial. 
It  was  not  a  good  cause  for  delay  that  he  was 
not  present  in  person,  although  he  had  been 
subpoenaed  (the  court  not  having  ordered  his 
personal  attendance),  as  the  plaintiff  had  no 
right  to  expect  his  personal  attendance  when 
the  law  did  not  require  It  The  Code  pro- 
vides that  the  affidavit  may  be  read  as  the 
deposition  of  an  absent  wltnesif  who  has  been 
summoned  to  appear,  but  falls  (section  315, 
Olv.  Code).  That  section  does  not  apply  to 
witnesses  whose  appearance  cannot  be  co- 
erced.   Thurman  v.  Virgin,  18  B.  Mon.  786. 

For  the  reasons  indicated,  the  judgment 
must  be  reversed.  Cause  remanded  for  a  new 
trial  under  proceedings  not  inconsistent  here- 
with. 


CARMICAL  T.  CARMICAL  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  23,  1907.) 

1.  WiTKB»SEs  —  CoMFETBNOT  —  Devisees    ih 
Wiix  Contest. 

Devisees  are  competent  witnessee  in  a  suit 
over  the  probate  of  the  will. 

[Ei.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  {{  603-607.] 

2.  Same— SioNiNO  and  Attestation  of  Wiu. 
— Pbopoundebb  as  Witnesses. 

In  a  will  COD  test,  the  propounders  are  com- 
petent witnesses  as  to  the  signing  and  attesta- 
tion of  the  will. 

[Ed.  Note.— For  casies  in  point,  see  Gent.  Dig. 
vol.  60,  Witnesses,  {{  603-«07.1 

8.  Evidence  —  Opinion    Evidence  —  Hand- 

wbiting. 

Where,  in  a  will  contest,  a  witness  testi- 
fied tbat  he  was  acquainted  with  a  person's 
handwriting  at  the  time  of  trial,  but  was  not 
very  well  acquainted  with  it  at  the  time  the 
will  was  written,  he  was  not  a  competent  wit- 
ness on  the  question  whether  the  will  was  in 
that  person's  handwriting. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  IS  2210,  2247.] 

4.  TBiAir-lNBTBUorioNa— AssuMiNO  Facts. 

In  a  will  contest  the  court  instructed  tliat 
if  the  paper  presented  as  a  person's  will  was 
signed  oy  him  and  attested  by  certain  per- 
sons, named,  "or  attested  to  any  two  of  the 
attesting  witnesses  that  appear  on  the  paper," 
it  is  his  will.  Held  not  prejudicial,  as  assuming 
that  the  witnesses  were  attesting ,  witnesses, 
since,  when  read  as  a  whole,  it  su£Scientl^  shows 
that  the  witnesses  appearing  as  attestmg  wit- 
nesses  were  meant 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {{  420-435.] 

Appeal  from  Circuit  Court  Harlan  County. 

"Not  to  be  officially  reported." 

Will  contest  by  S.  L.  Carmical  against 
William  Carmical  and  others.  From  a  judg- 
ment upholding  the  will,  contestant  appeals. 
Affirmed. 

H.  O.  Clay  and  J.  O.  Leabow,  for  appel- 
lant   W.  A.  Brock,  for  appelleea 

CLAY,  C.  In  the  year  1908  Isaac  W. 
Carmical  died,  leaving  a  son  and  daughter 


Digitized  by 


Google 


1038 


104  SOUTHWESTERN  REPOBTEB. 


<Ky. 


by  a  wife  who  was  then  dead.  At  the  time 
of  his  death  be  owned  a  bouse  and  lot  near 
Harlan,  Ky.  After  his  death,  bis  son,  who 
Is  the  appellant,  S.  £>.  Carmlcal,  purchased 
the  Interest  of  bis  sister  In  said  property. 
Some  time  thereafter  appellees,  who  claim  to 
be  children  of  decedent  by  Susan  Stewart, 
began  to  circulate  the  report  that  Isaac  W. 
Carmlcal  bad  left  a  will.  On  motion  of  ap- 
pellant, the  county  court  compelled  the  pro- 
duction of  the  paper  over  which  this  contest 
arose.  The  county  court  probated  said  paper 
as  the  last  will  and  testament  of  decedent. 
Upon  appeal  to  the  circuit  court,  the  verdict 
of  the  jury  was  In  fovor  of  the  will,  and 
from  an  order  refusbdg  a  new  trial  this  ap- 
peal Is  prosecuted. 

The  errors  assigned  are  as  follows:  (1) 
The  admission  of  Incompetent  testimony  and 
the  exclusion  of  competent  testimony.  (2) 
The  giving  of  an  erroneous  Instruction.  (3) 
The  verdict  is  not  supported  by  the  evidence. 
For  the  purpose  of  determining  these  ques- 
tions, It  will  be  necessary  to  copy  the  will 
and  set  forth  the  evidence. 

The  will  probated  is  as  follows: 

"Samuel  C.  Howard,  1  want  my  bills  paid 
and  burial  out  of  the  property  and  the 
house  and  lot  I  want  Susan  Stewart  to  have 
for  a  home  for  herself  and  children  until 
the  youngest  child,  Marlon,  Is  21  years  old, 
and  I  want  her  to  bave  a  home  and  bouse 
during  ber  life,  and  after  her  death  and 
Marlon  her  youngest  child  is  21  years  old,  I 
want  the  property  or  lot  sold  and  the  money 
equally  divided  between  Lee  and  Cornelia 
and  Susan  Stewart's  nine  children.  First 
pay  yourself  for  all  trouble.  My  reason  for 
this  request  is  because  Susan  Stewart  has 
worked  for  me  20  odd  years.  She  nursed 
my  mother  In  ber  last  illness  and  also  my 
wife  in  her  last  Illness,  and  waited  on  me  up 
to  the  writing  of  this,  and  her  children  al- 
ways worked  for  me,  and  I  think  she  has 
well  earned  all  I  have  to  give. 

"I.  W.  Carmlcal,  for  fear  I  migbt  die  sud- 
denly. 

•This  June  15th,  1803.      I.  W.  Carmlcal. 

"If  there  Is  any  money  left  after  paying 
yourself  and  my  debts,  keep  the  balance  of 
the  money  to  pay  taxes  on  the  lot,  and  if 
sickness  Should  bring  Susan  or  ber  children 
to  suffer,  take  part  of  the  money  and  buy 
bread  for  them;  I  mean  sickness  or  mis- 
fortune, and  not  laziness. 

"L  W.  Carmlcal. 

"Samuel  C.  Howard. 

"Susan  Stewart 

"Arthur  Lyttle." 

William  Carmlcal,  Cleveland  Carmlcal, 
George  Carmlcal,  and  Daunt  Carmlcal  all 
testify  that  about  12  years  prior  to  that  time 
their  father,  I.  W.  Carmlcal,  became  sudden- 
ly ill ;  that  he  then  sent  for  Samuel  C.  How- 
ard for  the  purpose  of  getting  bim  to  write 
his  will;  that  Samuel  C.  Howard  wrote  the 
paper  admitted  to  probate  as  the  will  of  I. 
W.  Carmlcal,  at  their  fatber's  request  and 


dictation;  that  their  father  signed  the  will 
three  times  in  the  presence  of  witnesses  and 
in  the  presence  of  Susan  Stewart  and  Sam- 
uel C.  Howard;  and  that  Samuel  C.  Howard 
a&d  Susan  Stewart,  at  the  request  of  their 
father,  and  In  the  presence  of  each  other, 
signed  the  paper  in  question  as  attesting  wit- 
nesses. They  also  identified  the  signature 
of  I.  W.  Carmlcal  as  being  in  bis  handwrit- 
ing, and  the  signature  of  their  mother,  Susan 
Stewart,  as  being  in  ber  handwriting.  Wit- 
nesses also  testify  that  on  the  following 
day  Rev.  Arthur  Lyttle  came  to  the  house 
and  also  signed  the  will  as  a  witness,  and 
that  the  will  was  confided  to  the  care  of 
their  mother,  Susan  Stewart.  Rev.  Arthur 
Lyttle  testifies  that  on  the  following  day  he 
came  to  I.  W.  Carmical's  house;  that  Car- 
mlcal told  how  he  had  suffered,  and  said  be 
thought  he  was  going  to  die,  and  had  bad 
Samuel  Howard  draw  bis  will  up;  that  de- 
cedent then  had  Susan  Stewart  fetch  the 
will,  as  decedent  wanted  witness  to  sign  it; 
that  Susan  Stewart  produced  the  will,  and 
he  signed  it  Violet  White,  daughter  of 
Susan  Stewart  testifies  that  upon  the  death 
of  her  mother,  decedent  gave  her  her  moth- 
er's things;  that  among  them  was  a  chest; 
that  In  going  through  the  chest  she  discover- 
ed the  will,  and  about  two  months  thereafter 
gave  it  to  her  attorney.  On  the  other  hand, 
appellant,  S.  L.  Carmlcal,  testifies  that  on 
the  occasion  when  the  will  is  alleged  to  have 
been  written  he  went  with  Sam  Howard  to 
bis  father's  house;  that  nothing  was  said 
about  writing  a  will  while  he  was  there: 
that  he  left  before  Sam  Howard,  but  that 
Howard  was  talking  about  leaving  at  the 
time.  Samuel  C.  Howard,  who  it  is  claimed 
wrote  the  will,  swears  that  he  was  present 
on  the  occasion  mentioned,  but  that  he  never 
wrote  the  will,  nor  signed  it  as  an  attesting 
witness;  and  that  the  will  is  not  in  bis 
handwriting.  He  admits,  however,  that  the 
signature  of  I.  W.  Carmlcal  resembles  the 
letter's  handwriting.  Several  other  witnesses 
testify  that  the  body  of  the  will  is  not  in  the 
handwriting  of  Samuel  0.  Howard,  and  that 
his  signature  did  not  appear  to  be  in  bis 
handwriting. 

Counsel  for  appellant  contends  tbat  appel- 
lees, being  devisees  under  the  will,  were  not 
comi)etent  witnesses.  Upon  this  point  this 
court  in  Milton  v.  Hunter,  13  Bush,  163, 
said:  "In  this  connection  it  Is  proper  we 
should  say  It  was  error  In  the  court  below  to 
hold  that  the  devisees  and  heirs  at  law  of 
the  deceased  are  Incompetent  witnesses. 
This  is  not  a  proceeding  to  settle  the  estate 
of  a  decedent  nor  is  it  an  action  against  the 
executor,  administrator,  heir,  or  devisee  of 
a  deceosed  person.  In  the  sense  in  which  the 
term  'action'  is  used  in  section  25,  chapter  37, 
General  Statutes.  The  reasons  for  the  ex- 
ceptions contained  In  sections  23  and  25  of 
this  chapter  do  not  apply  to  a  controversy 
over  the  probate  of  a  will,  and  in  such  con- 
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troyenleB  the  parties  in  interest  are  compe- 
tent 'Witnesses."  Tlie  same  rule  has  been 
laid  down  In  Phillips'  Bx'r  y.  Phillips'  Adm'r, 
81  Ky.  328,  In  Flood  t.  Pragoff,  79  Ky.  614, 
and  tn  Cave  t.  Care,  IS  Busti,  463,  and  the 
competency  of  deylsees  to  testify  lu  a  con- 
tioTersy  oyer  the  probate  of  a  will  Is  no 
longer  an  open  qnestlon. 

Counsel  for  appellant  further  insists  that 
the  testimony  of  appellees  as  to  the  signing 
and  attestation  of  the  will  should  have  been 
ezcludM.  We  are  unable  to  see  any  merit 
in  this  contention;  for,  as  was  said  by  this 
court  in  Fuller  v.  Fuller,  83  Ky.  347;  "Sup- 
pose the  witnesses  deliberately  testify  that 
they  did  not  witness  it,  when  In  fact  they 
did,  but  haye  become  of  such  bad  character 
that  they  do  not  scruple  at  perjury,  would 
not  the  propounder  be  allowed  to  prove  their 
want  of  credibility,  and  tbat  they  in  fact  did 
attest  It,  and  have  it  probated?" 

It  la  also  contended  by  counsel  for  ap- 
pellant that  the  court  erred  In  not  permitting 
witness  H.  H.  Howard  to  answer  the  follow- 
ing question:  "Is  the  body  of  said  writing 
and  the  signatures  of  Susan  Stewart  and 
Samuel  C.  Howard  in  the  handwriting  of 
Samuel  C.  Howard,  in  your  opinion?"  This 
was  not  error,  for  the  reason  that  witness 
had  not  properly  qualified  himself  to  testify 
on  this  point.  He  had  just  previously  stated 
tbat  he  was  ncqualnted  with  Samuel  C. 
Howard's  handwriting  at  that  time,  but  was 
not  very  well  acquainted  with  it  10  or  121 


years  previous  thereto,  when  the  will  wa» 
written. 

Other  objections  in  regard  to  the  admis- 
sion and  exclusion  of  testimony  are  made; 
but,  as  they  are  not  deemed  material,  we  do 
not  consider  them. 

Counsel  for  aiH>ellant  complains  further 
of  the  following  Instruction:  "The  court 
instructs  the  Jury  that  if  they  believe,  from 
the  evidence,  the  paper  presented  as  the  last 
will  of  I.  W.  Carmical  wag  signed  by  hlm^ 
and  attested  In  his  presence  by  Samuel  C. 
Howard,  Susan  Stewart,  and  Arthur  Lyttle,. 
or  attested  to  any  two  of  the  attesting  wit- 
nesses that  appear  on  the  paper,  you  will 
find  the  paper  to  be  the  last  will  of  I.  W. 
Carmical."  This  Instruction  is  subject  to- 
the  criticism  that  it  seems  to  assume  that  the 
witnesses  were  attesting  witnesses;  but, 
when  the  instruction  Is  read  as  a  whole,  w» 
think  It  perfectly  plain  that  the  court  meant 
the  witnesses  appearing  as  attesting  witness- 
es, and  that  the  Jury  could  not  have  been 
misled  by  the  expression  used.  We  do  not 
thlnlc,  therefore,  that  the  instruction  was 
prejudicial  to  appellant 

We  have  heretofore  stated  the  testimony 
at  some  length.  From  that  it  appears,  not 
only  that  the  verdict  of  the  Jury  was  not 
palpably  against  the  weight  of  evidence,  but 
was  In  accord  with  the  preponderance  of  the 
evidence. 

For  the  reasoni  glTOi,  Judgment  is  af- 
firmed. 
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NEWNOM  T.   NEILL  et  al. 
(Supreme  Court  of  Texas.     Oct  23,  1907.) 

1.  Mandauus  —  CoTTBTS  —  Reinstateuent  of 

OAUSE— JUBISDICTION. 

Uuder  Const,  art.  S,  {  3,  providing  for  the 
issuance  of  mandamus  by  the  justices  of  the 
Supreme  Court  to  enforce  its  jurisdiction,  the 
Supreme  Court  has  no  jurisdiction  to  issue  a 
mandamaa  to  the  judges  of  the  Court  of  Civil 
Apppals  to  compel  the  reinstatement  of  a  cause 
■over  which  the  jurisdiction  of  the  Court  of  Civil 
Appeals  is  final. 

[Ed.  Note. — For' cases  in  point,  see  Cent.  Dig. 
vol.  13,  Mandamus,  {  756.] 

2.  Courts— Appellate  Jukisdiction — Certi- 
fication OF  Cause  —  Conflictino  Deci- 
sions. 

Under  h&v/s  1899,  p.  170,  c.  98,  compelling 
a,  certification  of  a  cause  to  the  Supreme  Court 
where  a  decision  of  the  Court  of  Civil  Appeals 
conflicts  with  the  decision  of  some  other  Court 
of  Civil  Appeals,  no  cause  need  be  certified  to 
the  Supreme  Court  on  the  ground  that  a  deci- 
alon  of  the  Court  of  Civil  Appeals  conflicts  with 
a  decision  of  the   Supreme  Court. 

{Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
•vol.  13,  Courts,  i  752.] 

Motion  In  the  Supreme  (>>urt  by  O.  H. 
Newnoin,  relator,  against  H.  H.  NeiU,  Judge, 
and  others,  respondents,  for  a  writ  of  man- 
damus to  the  Court  of  Civil  Appeals.  Mo- 
tion denied. 

James  &  Yeiser,  for  relator. 

GAINES,  C  J.  This  Is  a  motion  to  file  a 
petition  for  a  writ  of  mandamus  against  the 
Judges  of  the  Court  of  Civil  Appeals  for  tlie 
Fourth  Supreme  Judicial  District  We  are 
of  the  opinion  that  the  motion  should  be 
overruled.  George  B.  Williamson,  who  Is 
made  a  co-respondent  in  the  petition  for 
mandamus,  brought  suit  against  the  relator 
and  one  8.  T.  White  to  recover  a  tract  of 
land  lying  in  Jackson  and  Matagorda  coun- 
ties. There  was  a  verdict  and  judgment  for 
the  plaintiff,  from  which  the  defendants  ap- 
pealed. A  stenographer's  report  of  the  oral 
evidence  was  made  out  and  approved  as  a 
statement  of  facts,  and  was  sent  up  with  the 
transcript  The  clerk  also  made  out  a  copy 
of  the  documentary  evidence,  including  maps 
and  sketches,  and  sent  It  up  with  the  tran- 
script On  motion  of  appellees,  the  Court  of 
Civil  Appeals  struck  out  the  documentary 
evidence  above  referred  to,  and  affirmed  the 
«au8e.  It  appears  from  the  petition  for  man- 
damus that  it  was  a  boundary  suit  in  which 
the  Jurisdiction  of  the  Court  of  Civil  Appeals 
is  final.  The  prayer  is  that  the  Court  of 
Civil  Appeals  be  compelled  to  reinstate  the 
-documentary  evidence,  and  to  again  consider 
the  case  with  that  as  a  part  of  the  statement 
of  facts,  and  also  that  they  he  required  to 
certify  the  question  of  striking  out  the  evi- 
dence for  the  determination  of  this  court 

We  are  clearly  of  the  opinion  that  neither 
prayer  can  be  granted.  We  have  no  power 
to  issue  a  writ  of  mandamus  against  the 
Court  of  Civil  Appeals,  except  to  enforce  our 
Jurisdiction  (Const  art  6,  5  3) ;  and,  since  we 


have  no  jurisdiction  of  this  case,  there  Is 
no  Jurisdiction  to  enforce. 

Another  ground  upon  which  it  is  sought  to 
compel  respondents  to  certify  the  question 
Is  that  their  ruling  upon  the  question  of  con- 
sidering the  statement  of  facts  is  in  conflict 
with  the  decision  of  this  court  in  the  case 
of  Mason  v.  Rodgers,  83  Tex.  891,  18  S.  W. 
811;  but  the  statute  does  not  make  it  the 
duty  of  tlie  Court  of  Civil  Appeals  to  certify 
in  such  a  case.  It  is  only  when  the  ruling 
of  the  Court  of  Civil  Appeals  conflicts  with 
the  decision  of  some  other  C!ourt  of  Citil  Ap- 
peals that  the  statute  makes  It  their  duty  to 
certify  the  question.  Laws  1899,  p.  170.  c. 
9& 

The  motion  to  file  the  petition  for  the  writ 
of  mandamus  U  accordingly  overruled. 


OLDHAM  T.  TERRELL  et  al. 

(Supreme  (Donrt  of  Texas.     Oct  80,  1907.) 

coubts  —  jubisdiotior  —  sufbeice    ciourt  — 
Mandamus. 

An  original  petition  for  a  writ  of  mandamus 
will  he  dismissed  by  the  Suj^reme  Court,  where 
the  pleadings  disclose  questions  of  fact  which 
that  court  cannot  determine. 

Petition  by  R.  H.  Oldham  for  mandanms 
to  J.  J.  Terrell,  O>mmissioner  of  the  Qea- 
era!  Land  Office,  and  others.    Dismissed. 

W.  3.  Arrington  and  Flset  &  McOIendon, 
for  relator.  R.  V.  Davidson,  Atty.  Gen., 
Wm.  B.  Hawkins,  Asst  Atty.  Gen.,  and 
Brown  ft  Allison,  R.  M.  Reed,  and  N.  A.  Rec- 
tor, for  respondents. 

GAINES,  C.  J.  This  is  a  petition  against 
the  Commissioner  of  the  General  Iiand  Office 
for  a  writ  of  mandamus.  The  pleadings  dis- 
close one,  if  not  two,  questions  of  fact,  whlcli 
we  are  without  capacity  to  determine. 

Therefore  the  case  is  dismissed  for  want 
of  Jurisdiction. 


VICTOR  SAFE  ft  LOCK  (30.  ▼.  TEXAS 
STATE  TRUST  CO.  et  al. 

(Supreme  C!ourt  of  Texas.     Nov.  6,  1907.) 

Sales- Right  to  Reclaim  Goods— Waives 

OF  Right. 

A  safe  was  sold  to  be  paid  for  on  delivery. 
Payment  was  not  made,  and  the  seller,  instead 
of  asserting  his  right  to  reclaim  it,  gave  an  ex- 
tension of  time  for  payment.  Ueld,  that  It 
thereby  waived  the  right  to  reclaim  the  safe  on 
subsequent  insolvency  of  purchaser. 

lEd.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  43,  Sales,  {§  897,  898.] 

Error  from  Court  of  Civil  A^teala  of  Sec- 
ond Supreme  Judicial  District 

Action  by  the  Victor  Safe  &  Lock  Company 
against  the  Texas  State  Trust  Company  and 
others.  Judgment  for  defendants  was  af- 
firmed by  the  Court  of  CSvil  Appeals  (99 
S.  W.  1(M9),  and  plaintiff  brings  enor.  Af- 
firmed. 
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N.  J.  Wade,  for  plaintiff  I»  error.    Jno.  W. 
Wray,  tor  defendants  In  error  * 

WILLIAMS,  3.  This  anlt  waa  brought  by 
plaintiff  in  error  against  tbe  defendants  to 
recover  a  safe  wbicb  the  tmst  company  had 
bought  from  plaintiffs  and  afterwards  sold 
to  its  codefendant,  the  Bank  of  Commerce. 
The  plaintiff  claimed  that  its  title  bad  never 
passed,  for  the  reason  chiefly  that  the  sale 
was  a  conditional  cHie  for  cash  to  be  paid  on 
delivery  of  the  safe,  irhicb  condition  had 
never  been  performed.  The  facts,  omitting 
nnimportant  details,  are  that  the  safe  was 
ordered  of  plaintiff,  whose  place  of  business 
was  Cincinnati,  for  the  trust  company  at 
Ft  Worth,  in  October,  1903,  the  order  stipu- 
lating that  the  price  would  be  paid  upon  de- 
livery. Tbis  order  -was  accepted,  but  ship- 
ment was  delayed  in  accordance  with  instruc- 
tions until  June  2S,  1901,  when  it  was  shipped 
under  bill  of  lading,  in  which  tbe  trust  com- 
pany was  named  as  consignee.  It  was  re- 
ceived by  the  trust  company  In  July,  1901, 
and  was  taken  into  its  possession  and  used 
by  it  until  July,  1905,  when  it  was  sold  by 
that  defendant  t»  Its  codefendant,  the  bank, 
and  was  thereafter  used  1^  them  Jointly  im- 
til  November  10,  190S,  when  tbe  bank  be- 
came insolvent  and  went  into  liquidation. 
The  price  was  not  paid  on  delivery,  and  on 
September  8,  1904,  plaintiff  drew  a  draft  on 
the  defendant  trust  company  for  the  price, 
which  it  forwarded  through  its  bank,  with 
InstmctlonB  that,  "if  it  la  requested  that  the 
draft  be  held  until  tbe  arrival  of  the  safe, 
kindly  do  so.  Do  not  protest  draft  if  It  Is 
not  paid,  but  return  with  reason  for  refusal 
indorsed."  The  draft  was  returned,  and  on 
September  17,  1904,  plaintiff  wrote  the  de- 
fendant tmst  company,  noting  the  return  of 
tbe  draft  and  requesting  remittance  at  the 
earliest  possible  date.  This  letter  was  an- 
swered by  the  defendant  trust  company  on 
September  23d,  by  letter  stating  that  it  was 
trying  to  place  tbe  safe  at  another  point 
"where  it  will  be  of  service,  and  then  bave 
you  ship  us  the  one  we  want  We  now  have 
two  chances,  and  will  know  in  a  few  days, 
as  the  matter  will  be  settled  at  either  of  two 
places  we  are  figuring  with,  where  we  shall 
be  interested,  and  then  we  will  send  you  a 
check  for  flSOO.OO  as  requested."  To  this 
plaintiff  on  September  27,  1904,  replied  that 
it  would  be  satisfactory  "If  settlement  is 
sent  in  in  tbe  n^  few  days.  We  are  always 
glad  to  have  yonr  business,  and  when  you 
are  ready  will  I>e  glad  to  take  up  with  you 
the  matter  of  a  large  safe."  Nothing  further 
appears  until  November  3,  1901,  when  tbe 
plaintiff  again  drew  for  tbe  price  of  the  safe, 
forwarding  the  draft  tlirougb  their  bankers 
with  tbe  same  instructions  as  before:  This 
was  also  returned  unpaid,  and  on  December 
9,  1904,  the  plaintiff  again  wrote  the  defend- 
ant trust  Company:  "We  are  anxious  to  get 
tbis  old  account  settled  before  January  1st, 
and  will  thank  you  for  remittance.  We  are 
104  S.W.— 68 


somewhat  surprised  that  we  have  not  heard 
from  you  about  this  account"  On  December 
17th  the  defendant  tmst  company  replied, 
saying  tliat  the  safe  was  entirely  too  small 
for  its  business,  and  that  It  had  been  trying 
to  place  It  with  other  parties,  "which  would 
enable  us  to  get  a  large  one. of  tbe  same 
make,"  and  promising  to  settle  by  the  first  of 
tbe  year.  Plaintiff  replied,  objecting  to  tbe 
proposal  to  postpone  payment  until  the  safe 
should  be  disposed  of,  .and  asking  for  draft 
in  settlement  without  further  delay.  On 
January  20.  IMS,  plaintiff  again  wrote  de- 
fendant trust  company,  expressing  surprise 
at  noncompliance  with  request  for  remittance, 
and  demanding  payment  without  farther  de- 
lay. On  April  5,  1906,  plaintiff  drew  an- 
other draft  for  the  price.  About  this  time 
the  claim  went  into  tbe  hands  of  attom^s 
for  tbe  plaintiff  for  collection,  and  correq;)ond- 
ence  ensued  t>etween  them  and  defendant 
trust  company  lasting  until  July  31,  1906, 
in  which  there  were  repeated  efforts  on  the 
part  of  tbe  attorneys  to  Induce  the  defendant 
to  pay,  but  never  a  demand  for  the  surrender 
of  the  safe  or  the  assertion  of  any  tiUe  to 
it  on  the  part  of  plaintiff.  In  the  corresp<«d- 
ence  between  plaintiff  and  tbe  attorneys  for 
the  trust  company  the  latter,  while  saying 
that  the  safe  was  not  such  aa  it  wanted,  at 
no  time  declined  to  accept  it,  or  denied  its 
liability  for  the  price,  and  at  no  time  prior 
to  April  24,  1904,  claimed  that  it  was  not 
such  as  was  called  for  by  the  written  order. 
In  a  letter  to  plaintiff's  attorneys  of  ttte 
last-named  date  there  is  a  statement  that 
the  trust  company  claimed  that  the  safe  was 
not  tbe  one  wanted,  and  that  the  order 
given  to  plaintifTs  agent  was  for  one  of  a 
different  size;  but  in  this  same  letter  prom- 
ises are  expressed  to  place  Tne  sale  else- 
where, and  that  it  would  be  paid  for.  The 
substance  of  this  Is  repeated  in  several  of 
the-  subsequent  letters,  but  never  witb  a  re- 
fusal to  pay  or  a  distinct  denial  of  liability. 
Tbe  safe  delivered,  as  is  admitted  in  the 
record,  complied  with  the  original  written 
order  in  every  respect  The  first  demand- 
made  by  plaintiff  for  the  surrender  of  the 
safe  was  after  the  failure  of  the  bank.  Tbe 
district  Judge  found  that  the  sale  was  con- 
ditioned upon  the  payment  of  the  price  im- 
mediately upon  delivery  of  the  safe  at  Ft 
Worth.  ■  Tbis  finding  is  questioned  by  the 
defendants  in  error  in  this  court,  but  It  does 
not  appear  that  any  objection  was  made  to 
It  in  the  trial  court  We  shall  therefore  as- 
sume for  the  purposes  of  our  decision  that 
the  fact  was  as  thus  found.  Hie  trial  court 
also  found  that  plaintiff  by  its  acts  and  con- 
duct "waived  and  abandoned  whatever  right 
it  bad  to  a  recovery  of  the  safe  for  non- 
payment," and  gave  Judgment  for  tbe  de- 
fendant, which  was  affirmed  by  the  Court  of 
Civil  Appeals  for  the  same  reason. 

We  are  of  the  opinion  that  the  evidence 
amply  warranted,  if  it  did  not  require,  the 
finding  stated.     There  are  some  differences 
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among  the  decisions  In  other  states  in  their 
statements  of  the  law  gOTeming  the  subject 
In  a  recent  case  (Freeh  v.  Lewis,  67  At\, 
45,  218  Pa.  141)  the  following  statement  of 
the  state  of  the  decisions  Is  found:  "The 
settled  doctrine  of  our  cases  Is  to  the  effect 
that  where  the  contract  of  sale  provides  for 
payment  of  the  purchase  price  on  delivery 
of  the  articles  sold,  and  the  seller  delivers 
the  goods,  but  the  buyer  falls  to  pay,  the 
right  of  property  does  not  pass  to  the  buyer 
with  the  possession,  but  remains  with  the 
seller,  who  may  at  his  option  reclaim  the 
goods.  In  some  jurisdictions  the  right  of 
property  Is  held  to  pass  with  the  delivery, 
unless  at  the  time  the  right  to  retake  is 
expressly  declared  by  the  seller.  We  have 
not  gone  so  far.  Our  cases  proceed  on  the 
theory  that  until  payment  has  been  made, 
or  waived,  the  contract  remains  executory, 
and  that  delivery  In  such  case  Is  not  a  com- 
pletion of  the  contract,  except  as  an  In- 
tention to  so  regard  It  Is  expressly  declared 
or  can  fairly  be  Inferred  from  the  circum- 
stances attending.  Possession,  however,  hav- 
ing passed,  and  the  buyer  by  the  act  of  the 
seller  having  been  Invested  with  the  indicia 
of  ownership,  the  policy  of  our  law  requires 
that  this  situation — the  possession  In  one 
and  the  right  of  proi)erty  in  another — shall 
continue  no  longer  than  is  necessary  to  en- 
able the  seller  to  recover  the  goods  With 
which  he  has  parted.  The  law  gives  the 
seller  the  right  In  such  case  to  reclaim  bis 
goods,  but  he  must  do  so  promptly.  Other- 
wise he  will  be  held  to  have  waived  his  right, 
and  can  only  thereafter  look  to  the  buyer 
for  the  price.  Tbe  question  the  present  case 
suggests  Is:  When  does  this  Inference  of 
waiver  arise?  Our  authorities  admit  of  but 
one  answer.  E<xcept  when  delayed  by  trick 
or  artifice,  the  assertion  of  the  right  to  re- 
claim the  property  must  follow  Immediately 
npon  tbe  buyer's  default.  This  does  not 
mean  that  the  seller  must  eo  Instant!  began 
legal  proceedings  to  recover  tbe  goods;  but 
It  does  mean  that  the  seller,  when  be  dis- 
covers that  bis  delivery  Is  not  followed  by 
payment,  as  he  had  the  right  to  expect.  Is 
at  once  put  to  his  election  whether  he  will 
waive  tbe  condition  as  to  payment  and  al- 
low the  delivery  to  become  absolute,  or  re- 
take tbe  property,  and  that  he  Is  to  allow  no 
unnecessary  delay  In  making  his  choice. 
The  object  of  the  law  Is  not  to  multiply  bis 
remedies  because  of  bis  disappointment  He 
may  not  continue  to  bold  bis  right  to  the 
goods,  and  at  the  same  time  hold  tbe  buj'er 
as  his  creditor.  One  or  the  other  he  must  re- 
linquish, and  do  it  promptly,  or  tbe  law 
will  forfeit  his  right  to  elect."  In  Lang  v. 
Rickmers,  70  Tex.  110,  7  S.  W.  627,  tbe  rule 
Is  thus  stated  by  Judge  Stayton:  "When  the 
contract  of  sale  is  that  tbe  goods  sold  shall 
be  paid  for  with  cash,  or  notes  executed  by 
the  vendee  or  a  third  person,  the  sale  Is  on 
condition  that  tbe  payment  be  made,  and, 
until  this  Is  done,  tbe  title  to  the  goods  re- 


mains in  the  vendor,  notwithstanding  tbey 
may  b£\e  come  into  tlie  possession  of  tbe 
vendee,  unless  it  appears  thot  they  were  de- 
livered to  the  purchaser  with  intent  to  waive 
the  condition  of  payment  Whitney  v.  Eaton, 
15  Gray  (Mass.)  225;  Farlow  v.  Ellis,  Id.  231; 
Hlrschom  v.  Canney,  98  Mass.  150;  Adams 
V.  O'Conner,  100  Mass.  518,  1  Am.  Rep.  137; 
Armour  v.  Pecker.  123  Mass.  143;  Salomon 
V.  Hathaway,  126  Mass.  484;  Russell  v. 
Minor,  22  Wend.  (N.  Y.)  659;  Osborn  v.  Gantz, 
60  N.  T.  541;  Stone  v.  Perry,  60  Me.  49; 
Seed  V.  Lord.  66  Me.  680;  Paul  v.  Reed.  52 
N.  H.  138;  Railroad  v.  Phillip,  60  111.  193; 
Van  Suzor  v,  Allen,  90  111.  499;  Summers  ▼. 
Mills,  21  Tex.  86.  Whether  a  delivery  is 
made  with  Intent  to  waive  the'  condition  of 
payment  Is  a  question  of  fact,  and,-  that  bay- 
ing been  submitted  to  the  jury  and  found 
In  favor  of  Mrs.  Rickmers,  upon  evidence 
that  justified  the  finding,  this  Is  conclusive 
of  tbe  question."  Whatever  may  be  the  true 
rule  as  to  tbe  effect  of  a  delivery  nnaccom- 
panied  by  any  circumstances  showing  an  in- 
tention to  make  It  a  conditional  delivery,  the 
evidence  sustains  the  finding  that  the  condi- 
tion In  this  case  was  waived,  and  this  court 
cannot  interfere  with  It  It  may  be  true  that 
conduct  of  the  seller,  such  as  would  ordinar- 
ily amount  to  a  waiver,  will  not  have  that 
effect  when  It  has  been  induced  by  artifice 
or  trldj;  but  If  there  was  evidence  In  this 
case  to  raise  that  question,  no  finding  of  the 
trial  court  was  Invoked  npon  it  and  tibis 
court  cannot  find  the  necessary  facts  as  con- 
clusively established. 

The  same  answer  Is  conclusive  of  a  far- 
ther contention  which  seems  to  be.  In  sub- 
stance, that  the  purchaser  never  accepted  the 
safe,  but  held  It  as  bailee  of  tbe  seller  under 
promise  to°  sell  and  account  for  the  price. 

AfiSrmed. 


FREEMAN  v.  COLLIER  RACKET  CO.  et  al. 
(Supreme  Court  of  Texas.     Oct  30,  1907.) 

1.  Appeai<— Dismissal — Gbottnds. 

Though  tbe  jurisdiction  of  tiie  Court  of 
Civil  Appeals  of  an  appeal  does  not  depend  on 
the  character  of  the  clerk's  certificate  to  the 
transcript,  and  a  proper  certificate  is  not  es- 
sential to  such  juriRdiction,  yet  where  the  tran- 
script is  not  certified,  or  the  certificate  is  de- 
fective, on  motion  seasonably  made,  the  court 
may  dismiss  the  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  f  2695.] 

2.  Same— Waiveb  of  Defects. 

A  motion  to  dismiss  an  appeal  to  the  Conrt 
of  Civil  Appeals,  on  the  ground  that  the  clerk's 
certificate  to  the  transcript  was  defective,  made 
after  that  court  had  rendered  judgment,  came 
too  late. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  (i  3149-3154.] 

Certified  Question  from  Court  of  Civil  Ap- 
peals of  First  Supreme  Judicial  District. 

Action  by  Mary  Freeman  against  the  C!ol- 
Her  Racket  Company  and  others.  From  a 
Judgment  for  plaintiff  for  less  than  tbe  relief 
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demanded,  she  appeals.     On  certiQed  Ques- 
tions from  the  Court  of  Civil  Appeals. 
See  101  S.  W.  202. 

M«co  &  Minor  Stewart,  for  appellant 
Harris  &  Harris  and  J.  B.  ft  C.  J.  Stubbs,  for 
appellees. 

BROWN,  J.  Certified  question  from  the 
Court  of  Civil  Appeals  for  the  First  District, 
as  follows : 

"This  cause  Is  pending  before  us  on  appeal. 
The  transcript  was  filed  in  this  court  by  ap- 
pellant on  the  19th  day  of  Febi-uary,  1906. 
The  statutory  time  within  which  the  tran- 
script could  have  been  filed  without  excuse 
duly  made  for  delay  expired  on  the  9tb  day 
of  March,  1906.  This  cause  was  submitted 
upon  briefs  and  oral  argument  for  both  par- 
ties on  the  25th  day  of  October,  1906.  We 
reversed  the  judgment  of  the  trial  court  on 
the  8tb  day  of  November,  1906,  and  rendered 
Judgment  for  appellant.  The  appellees  In  due 
time  filed  a  motion  for  rehearing,  which  was 
duly  submitted  on  the  5tli  day  of  December, 
1906.  Pending  the  motion,  we  certified  for 
your  decision  the  controliiag  question  in  the 
case.  That  question  has  been  answered,  and 
the  answer  certified  to  this  court  [101  S.  W. 
202.] 

"On  April  24,  1007,  the  appellees  filed  a 
motlou  to  dismiss  the  appeal,  on  the  ground 
that  the  clerli'a  certificate  to  the  transcript 
was  a  nullity,  because  it  did  not  certify  that 
the  transcript  contained  all  the  proceedings 
had  in  the  cause  In  the  court  below. 

"The  certificate  In  question  is  as  follows: 

"  'The  State  of  Texas,  County  of  Galves- 
ton. I,  J.  0.  Gengler,  clerk  of  the  district 
court  of  and  for  the  county  of  Galveston, 
state  of  Texas,  do  hereby  certify  that  the 
foregoing  43  pages  contain  a  true  and  cor- 
rect transcript  of  all  certain  proceedings  had 
In  said  court  in  cause  numbered  25,499,  en- 
titled "Mary  Freeman,  Plaintiff,  v.  Collier 
Raclset  Company  et  al..  Defendants,"  as  all 
the  same  appear  on  file  and  of  record  In  my 
office.' 

"It  is  dated  February  16,  1906,  and  is  duly 
signed  and  sealed  by  J.  C.  Gengler  as  clerk  of 
the  court  The  original  as  it  appears  in  the 
transcript  was  written  on  a  printed  form, 
which  as  printed  is  In  strict  compliance  with 
the  statute  and  rule.  At  the  point  where  the 
printed  form  reads  'all  the  proceedings'  the 
clerk  ran  his  pen  through  the  word  'the,' 
and  Interlined  the  word  'certain,'  so  that  the 
certificate  was  made  to  read  as  the  copy 
above  indicated.  In  a  reply  to  the  motion  to 
dismiss,  the  appellant  offers  the  affidavit  of 
the  district  clerk,  to  the  effect  that  he  chang- 
ed the  printed  form  in  the  respect  indicated, 
because  the  transcript  of  the  official  stenog- 
rapher was  a  part  of  the  proceedings  in  the 
court  below,  but  was  not  embodied  and  could 
not  be  legally  embodied  in  the  clerk's  tran- 
script, and  therefore  he  could  not  truthfully 
certify  that  his  transcript  contained  all  -the 
proceedings  bad  In  the  court  below,  and  that 


by  the  language  used  In  bis  certificate  he  In- 
tended to  certify  that  his  transcript  contained 
all  the  proceedings  which  he  could  lawfully 
embody  therein.  On  November  22, 1900,  appel- 
lees suggested  a  diminution  of  the  record,  and 
applied  for  a  writ  of  certiorari,  from  which 
and  the  agreement  of  counsel  for  appellant  it 
appeared  that  certain  special  charges  request- 
ed by  appellees  and  refused  by  the  trial  court 
had  not  been  embodied  in  the  clerk's  tran- 
script The  only  reasan  assigned  for  dismis- 
sal is  the  alleged  defect  In  the  clerk's  cer- 
tificate, and  thereunder  the  contention  Is 
made  that,  in  the  absence  of  a  proper  certifi- 
cate, the  transcript  before  us  is  a  nullity,  and 
that  this  court  had  no  Jurisdiction  to  render 
Judgment  herein  and  has  no  right  to  further 
consider  this  appeal. 

"Upon  the  facts  stated  we  respectively  cer- 
tify for  your  decision, 

"First  Is  the  clerk's  certificate  to  the  tran- 
script valid? 

"Second.  If  you  answer  that  it  is  Invalid, 
should  the  appeal  be  disuilssod,  or  has  this 
court  the  discretion  to  allow  the  transcript 
to  be  withdrawn  and  the  certificate  amended? 

"Third.  If  the  certificate  is  invalid,  has  the 
defect  been  waived  by  the  failure  of  appellees 
to  sooner  move  to  dismiss? 

"Fourth.  Should  the  motion  for  any  reason 
be  sustained? 

"Because  in  many  cases  on-  our  docket  the 
transcripts  are  In  like  condition  as  to  the 
clerk's  certificate  and  because  we  are  not  in- 
clined to  follow  the  case  of  Railway  C019- 
pany  v.  Brown,  83  S.  W.  28,  decided  by  the 
Court  of  Civil  Appeals  of  the  Third  District, 
holding  the  matter  Jurisdictional,  we  deem  It 
wise  to  certify  for  your  decision  the  forego- 
ing questions." 

To  the  above  questions,  we  answer  that  the 
Jurisdiction  of  the  Court  of  Civil  Appeals 
does  not  depend  upon  the  character  of  the 
certificate  of  the  clerk  to  the  transcript  If 
the  transcript  be  not  certified,  or  if  the  certifi- 
cate be  defective,  upon  motion  sea-souably 
made,  the  court  might  dismiss  the  case. 
Watts  T.  Overstreet,  78  Tex.  571,  14  S.  W. 
704. 

The  motion  in  this  case,  being  filed  after 
the  Court  of  Civil  Appeals  had  rendered  its 
Judgment,  came  too  late,  and  should  not  be 
sustained. 


GORDON  et  al.  v.  WILLSON  et  al. 
(Supreme  Court  of  Texas.    JOct.  28,  1907.) 

1.  COUBTS— JUBIBDIOTIOR— POWBR  TO  BnFOBC* 

BY  Mandamus  —  Oorstitutiorai.  Pbovi- 
810HB. 

Under  the  power  given  the  Supreme  Court 
by  Const,  art.  5,  S  3,  to  enforce  its  jurisdiction 
by  writs  of  mandamus  to  the  Court  of  Civil 
Appeals,  it  may  compel  that  court  by  manda- 
mus to  assume  jurisdiction  of  a  caae. 

2.  Same— Appeli^ate  Jubisdiction. 

Where  at  the  time  an  appeal  was  perfected 
the  ease  was  appealable  to  tne  Court  of  Civil 
Appeals  for  the  Fifth  Supreme  Justice  District, 
the  jurisdiction  of  that  district  attached,  and 
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the  •nbseqaent  eetablishment  of  the  Court  of 
Oivil  Appeals  for  the  Sixth  District,  to  which 
•B  appeal  coald  have  properly  been  taken  had  it 
•ooner  existed,  did  not  affect  it 

Motion  Isy  J,  D.  Gord<m  and  others  for 
leave  to  file  a  petition  for  mandamus  against 
8.  P.  Willson  and  others,  judges  of  the  Court 
of  CMtII  Appeals  for  the  Sixth  Supreme  Ju- 
dicial District.    Motion  overruled. 

Lennox  &  Lennox,  for  relators. 

GAINES,  G  J.  This  is  a  motion  to  file 
a  petition  for  mandamus  against  the  Judges 
of  the  Court  of  Civil  Appeals  for  the  Sixth 
Supreme  Judicial  District.  In  a  suit  brought 
in  the  district  court  of  Red  River  county  by 
relators  against  J.  J.  Rhodes  and  M.  B. 
Daniel,  who  are  made  co-respondents,  there 
was  a  Judgment  for  defendants.  The  plain- 
tlfFs  gave  notice  of  appeal  to  the  Court  of 
Civil  Appeals  of  the  Fifth  Supreme  Judicial 
District,  and  perfected  their  appeal  by  giving 
an  appeal  bond  on  the  9th  day  of  July,  1907. 
They  in  due  time  tendered  the  transcript  to 
the  clerk  of  the  Court  of  Civil  Appeals  for 
the  Sixth  Supreme  Judicial  District^  and  ask- 
ed It  to  be  filed,  which  he  declined  to  do. 
Thereupon  they  moved  the  court  to  compel 
him  to  do  so,  but  their  motion  was  over- 
ruled. They  pray  In  their  petition  that  the 
Judges  of  the  Court  of  Civil  Appeals  for  the 
Sixth  Supreme  Judicial  District  be  compell- 
ed "to  order  the  transcript  filed  and  to  pro- 
ceed -with  the  trial  of  said  cause  in  the  due 
order  of  business." 

Since  we  have  power  to  Issue  writs  of 
mandamus  to  the  Court  of  Civil  Appeals  in 
order  to  enforce  our  Jurisdiction  (Const  art 
6,  t  SI),  we  would  have  power  to  Issue  the 
writ  provided  a  proper  case  was  made  for  Its 
exercise.  But  the  appeal  was  perfected  In 
this  case  on  the  9tb  of  July,  1907,  and  the 
law  establishing  the  Court  of  Civil  Appeals 
for  the  Sixth  District  did  not  go  Into  elfect 
until  the  11th  day  of  that  month.  Hence, 
when  the  appeal  was  perfected  the  case  was 
appealable  to  the  Fifth  district;  and  im- 
mediately upon  the  perfecting  of  the  appeal 
the  Jurisdiction  of  the  latter  court  attached 
and  necessarily  remained  there  in  the  ab- 
sense  of  some  legislation  authorizing  Its 
transfer  to  the  Sixth  district  The  Court  of 
Civil  Appeals  for  the  Sixth  Supreme  Judicial 
District  had  no  Jurisdiction  of  the  cause,  and 
it  properly  declined  to  order  the  transcript 
filed. 

For  these  reasons,  the  motion  to  file  the 
petition  for  the.  writ  of  mandamus  is  over- 
ruled. 


BERRT  V.  POWELL  et  al, 
(Supreme  Court  of  Texas.    Oct  30,  1907.) 

BASTAHDS  —  IRHEBITANOE     FBOIC     COIXATEBAIi 
KiRDBED. 

Under  Act  Tex.  Coats.  Jan.  IS,  1840,  I  16 
(Hart  Dig.  p.  218),  as  amended  by  the  Legisla- 
ture in  l848i  providing  that  bastards  may  in- 


herit from  and  through  thdr  mothers  and  trans- 
mit estates,  and  that  they  shall  be  entitled  to 
distributive  shares  of  the  personal  estates  of 
any  of  their  kindred  on  the  part  of  their  moth- 
ers, as  if  lawfully  begotten,  an  illegitimate  child 
may  inherit  from  her  illegitimate  brother,  both 
being  of  the  same  mother,  especially  in  view  ot 
a  similar  construction  given  by  the  Virginia  Su- 
preme Court  in  1837  to  the  Virginia  statute, 
from  which  the  act  of  1840  was  taken,  and  in 
view  of  the  old  Spanish  law,  authorizing  bas- 
tards to  inherit  from  their  collateral  kindred. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  6,  Bastards,  {{  250-25&] 

Oerttfled  Question  from  Oourt  of  Civil  Ap- 
peals of  Fifth  Supreme  Judicial  District 

Action  between  Emily  Berry  and  D.  W. 
Powell  and  others.  From  the  Judgment,  Ber- 
ry appealed  to  the  Court  of  Civil  Appeals, 
and  that  court  certifies  a  question.  Question 
answered. 

T.  P.  Young  and  Albert  W.  Webb,  for  ap- 
pellant   S.  P.  Jones,  for  appellees. 

GAINES,  C.  J.  This  is  a  certified  ques- 
tion. The  certificate  discloses  that  in  the 
suit  the  title  to  a  one-half  interest  in  a  tract 
of  land  Is  Involved,  and  that  the  title  depend- 
ed upon  the  question  whether  Emily  Berry 
could  inherit  from  her  brother,  James  Mc- 
Culloch;  both  being  illegitimate.  The  ques- 
tion Is  propounded  in  the  following  form: 
"Can  an  Illegitimate  sister  inherit  from  an 
Illegitimate  brother,  both  being  of  the  same 
motho:,  under  the  laws  of  Texas?" 

The  first  act  by  oar  Legislature  In  reference 
to  the  power  of  Inheritance  by  illegitimate 
person  is  found  in  the  act  of  Congress,  ap- 
proved January  18,  1840,  the  sixteenth  sec- 
tion of  which  reads  as  follows:  "Bastards 
shall  be  capable  of  inheriting  or  of  transmit- 
ting inheritance  on  part  of  their  mother,  and 
shall  also  be  entitled  to  a  distributive  share 
of  the  personal  estate  of  any  of  their  kin- 
dred on  the  part  of  their  mother.  In  like 
manner  as  if  they  had  been  lawfully  begot- 
ten of  such  mother."  Hart  Dig.  p.  21&  This 
statute,  with  a  slight  modification  and  a 
slight  addition,  la  taken  from  a  statute  of 
Virginia,  which  reads  as  follows:  "Bastards 
also  shall  be  capable  of  Inheriting  or  of  trans- 
mitting inheritance  on  the  part  of  their  moth- 
er. In  like  manner  as  if  they  had  been  law- 
fully begotten  of  such  mother."  In  1837  the 
Virginia  act  came  up  for  construction  in  tlie 
case  of  Garland  r.  Harrison,  8  Leigh,  308. 
It  was  there  held  that  under  the  act  an 
illegitimate  brother  could  inherit  from  anoth- 
er illegitimate  brother  by  the  same  mother. 
The  case  was  a  very  notable  one  for  the  rea- 
son that  the  question  had  previously  been 
before  the  Supreme  Court  of  the  United 
States  In  another  case  and  had  been  decided 
difl'erently.  But  the  Supreme  Court  of  Vir- 
ginia declined  to  follow  the  Supreme  Court  of 
the  United  States.  Now,  if  we  apply  the 
rule  that  when  a  statute  is  adopted  from  an- 
other state,  it  is  presumed  to  be  adopted  with 
the  construction  put  upon  it  by  the  courts 
of  that  state,  it  will  be  conclusive  of  the  quea- 
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tlon.  The  decision  of  tbe  Supreme  Oourt  of 
Virginia  was  made  in  1837,  and  an  act  was 
paaaed  by  tbe  Oongresa  of  Texas  in  IMO. 
Tbe  only  dlfCerence  in  tbe  two  enactments  is 
that  tbe  Texas  statute  contains  tbe  clause, 
"and  shall  also  be  entitled  to  a  dletrlbutlve 
share  of  the  personal  estate  of  any  of  their 
kindred  on  the  pert  of  their  mother."  This 
was  evidently  Inserted  tor  'the  reason  that 
they  bad  Just  adopted  tbe  common  law,  and 
it  was  doubtless  considered  that,  since  under 
that  system  there  were  no  heirs  of  personal 
property,  it  was  proper  to  insert  the  proTision 
so  that  iU^itimate  children  could  take  as 
distributees  of  such  property.  But  in  1848 
tbe  Legislature  amended  tbe  statute  of  "de- 
scent and  distribution,"  and  so  changed  the 
provision  in  question  so  as  thereafter  to  read 
at  follows:  "Bastards  shall  be  capable  of 
inheriting  from  and  through  their  mothers, 
and  of  transmitting  estates,  and  shall  also  be 
entitled  to  distributive  shares  of  tbe  personal 
estates  of  any  of  their  kindred,  on  tbe  part 
of  their  mothers,  in  like  manner  as  if  they 
bad  been  lawfully  begotten  of  such  mothers." 
Now,  from  the  opinions  In  the  case  of  Gar- 
land V.  Harrison — there  were  three  of  them, 
all  reaching  tbe  same  conclusion — It  seems 
to  us  that  tbe  principal  difficulty  in  tbe  minds 
of  the  Judges  was  to  bold  that  the  words 
"capable  of  inheritance  or  of  transmitting  in- 
heritance on  part  of  their  mother.  In  like 
manner  as  If  they  had  been  lawfully  begot- 
ten of  such  mother,"  contemplated  an  inheri- 
tance from  one  illegitimate  brother  to  an- 
other, and  In  ascertaining  that  It  meant  the 
same  thing  as  if  It  bad  said,  "or  through  tbe 
mother."  They  concluded  that  it  meant  tbe 
same  thing  as  if  tbe  statute  bad  used  the 
words,  "ot  through  their  mothers."  So  it 
seems  to  us  that  it  was  in  order  to  obviate 
this  difficulty  of  construction  that  our  Leg- 
islature, in  1848,  inserted  tbb  words,  "or 
through  their  mothers,"  in  tbe  act  of  that 
year,  which  is  our  existing  law  upon  tbe 
subject 

Besides,  before  the  decision  in  Garland  t. 
Harrison,  supra,  the  same  question  had  aris- 
ai  In  the  Supreme  Coiut  of  tbe  United  States 
In  tbe  case  referred  to  above  of  Stevensr»n  v. 
Sullivant,  5  Wheat  207,  5  L.  Ed.  70,  and  tbat 
court  bad  construed  the  act  of  Virginia  as 
not  allowing  one  bastard  to  inherit  from  a 
bastard  brother.  In  their  opinion  the  court 
say:  "We  understand  it  to  be  that  they  shall 
have  a  capacity  to  take  real  property  by  de- 
scent Immediately  or  through  their  mother 
in  the  ascending  line,  and  transmit  the  same 
to  their  line  as  descendants,  in  like  manner 
as  if  they  were  legitimate.  This  is  uniformly 
the  meaning  of  the  expresslous,  'on  tbe  part 
of  the  mother  or  father,'  when  used  In  ref- 
erence to  the  course  of  descent  of  real  prop- 
erty. In  tbe  paternal  or  maternal  line."  From 
which  it  seems  to  us  that  they  placed  their 
ruling  mainly  upon  tbe  technical  construction 
of  the  words  "on  the  part  of  their  mother." 
It  would  seam  therefore  that  in  framing  the 


act  of  1S48  our  lawmakers  carefully  consldr 
ered  tbe  two  decisions  which  had  been  render- 
ed oonstming  tbe  act  and  carefully  amended 
the  statute  so  as  to  say  tbat  bastards  ooold 
Inberit  from  and  through  their  mothers  and 
to  omit  the  words,  'V>n  the  part  of  their  moth- 
ers," upon  which  tbe  Supreme  CSonrt  of  the 
United  States  had  based  their  conclusion.  If 
the  intent  of  the  act  was  to  enable  illegiti- 
mate persons  to  inherit  from  their  collateral 
kindred  on  the  mother's  side,  could  tbe  Leg- 
islature have  used  words  more  sententious 
to  express  it?  If  they  had  said  merely  that 
"bastards  shall  be  capable  of  Inheriting  from 
their  mothers  and  of  transmitting  estates," 
It  would  have  admitted  of  a  question  whether 
tbe  act  did  not  allow  them  only  to  inberit 
from  their  mothers,  and  their  mothers  to  in- 
herit from  them.  But  evidently  the  words, 
"through  their  mothers,"  mean  more  than 
this.  They  must  mean  that  the  inheritance 
should  be  considered  as  passing  to  tbe  mother 
and  through  her  to  her  illegitimate  heir.  It 
conveys  the  idea  tbat  the  transmissible  blood 
of  inheritance  should  be  considered  as  pass- 
ing to  her,  and  when,  as  in  case  of  her  death, 
she  could  not  take,  through  her  to  those  who 
are  her  heirs  under  tbe  law,  namely,  an  il- 
legitimate child.  In  this  respect  our  law  is 
fuller  and  more  explicit  than  that  of  any 
other  state  so  far  as  we  have  found.  A  stat- 
nte  of  Indiana  provides:  "Illegitimate  chil- 
dren shall  Inherit  from  the  mother  as  if  they 
were  legitimate,  and  through  the  mother.  If 
dead,  any  property  or  estate,  which  ^e 
would  have  taken  by  gift,  devise  <v  descent 
from  any  other  person."  In  Parks  v.  Klmes, 
100  Ind.  148,  tbe  Supreme  Court  of  Indiana 
held  that  an  illegitimate  daughter  inherited 
from  an  Illegitimate  son;  tbe  mother  being 
dead.  This  is  very  clear  under  tbe  Indiana 
statute,  but  we  cite  the  case  as  illustrative  of 
the  use  of  tbe  words,  "through  the  mother," 
as  used  in  statutes  of  inheritance.  In  Arkan- 
sas, Vermont  Rhode  Island,  and  Missouri 
they  have  statutes  in  almost  tbe  same  lan- 
guage as  that  of  Virginia,  and  the  Supreme 
Court  of  each  of  these  states  hold  an  ille- 
gitimate brother  may  Inherit  ttova  another 
Illegitimate  brother;  the  mother  being  dead. 
Or^ley  v.  Jackson,  88  Ark.  487;  Town  of 
Burlington  v.  Fosby,  6  Vt  83,  27  Am.  Dec. 
635 ,  Briggs  v.  Greene*  10  B.  L  496;  Moors 
V.  Moore*  169  Mo.  432,  09  S.  W.  278,  68  L.  R. 
A.  461.  In  the  case  last  cited  the  question 
is  very  ably  and  elaborately  discussed  and  all 
tbe  autborltles  reviewed. 

The  courts  which  bold  tbat  one  bastard 
may  inherit  from  another  proceed  upon  the 
broad  ground  that  tbe  Intention  of  tbe  Leg- 
islature was  to  abrogate  the  rigorous  rule  of 
tbe  common  law  with  reference  to  illegiti- 
mate children,  and  to  confer  upon  them  a  ca- 
pacity for  Inheritance  more  in  accordance 
with  the  principles  of  natural  Justice.  Hence 
they  have  construed  the  statutes  liberally  so 
as  to  effectuate  that  Intention.  Under  tbe 
Spanish  law,  to  which  we  were  subject  until 
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1840,  bastards  Inherited  from  their  collateral 
kindred.  Schmidt's  Law  of  Spain  &  Mexico, 
art  1255  et  eeq.  Is  It  to  be  supposed  that 
the  Congress  of  1840,  who  had  lived  under 
the  humane  laws  of  Spain  with  respect  to  Il- 
legitimate children.  Intended  any  less  liberal 
provisions  with  respect  to  this  class  of  un- 
fortunates? We  think  not/  We  think  the 
act  of  1840,  based  upon  the  Virginia  statute 
as  construed  by  the  Supreme  Court  of  that 
state,  was  deemed  sufficient  to  Invest  bas- 
tards with  inheritable  blood  on  the  mother's 
side,  and  that.  In  the  amendment  of  1848,  the 
statute  was  Intended  to  be  so  changed  as  to 
remove  all  doubt  upon  the  question. 
We  answerthe  question  In  the  affirmative. 


CITY  OF  PARIS  V.  TUCKER. 
(Supreme  Court  of  Texas.     Nov.  6,  1907.) 

1.  Appeai/— Decisions  Reviewable — CoNsn- 
TDTIONAL  Question. 

The  Supreme  Court  has  Jurisdiction  of  an 
appeal  in  a  suit  against  a  city  to  enjoin  a  tres- 
pass to  land,  and  to  recover  for  past  trespass 
and  for  an  arrest,  growing  out  of  the  same  mat- 
ter, where  the  case  involves  a  question  as  to 
the  validity  of  the  provisions  of  the  city  charter 
under  which  the  city  justifies  its  acta. 

2.  EvinENCE— .TuDiciAL  Notice. 

Where  a  case  involves  the  validity  of  a  spe- 
cial city  charter,  the  charter  shoud  be  offered  in 
evidence,  where  it  contains  no  provision  an- 
thori/iiig  judicial  notice  to  be  taken  of  it. 

[Efl.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  {  36.] 

3.  Eminent   Domain— Proceedinos— Award. 

Where  the  award  in  a  condemnation  pro- 
ceeding is  insusceptible  of  enforcement  because 
made  m  lump  sum  to  several  defendants,  and  no 
money  has  been  paid  or  tendered,  title  to  the 
land  did  not  pass  by  the  proceeding. 

4.  Same— Validity  of  Charter. 

A  charter  authorizing  a  city  to  condemn 
land  is  not  invalid  for  empowering  the- marshal 
to  summon  twelve  disinterested  freeholders,  from 
whom  six  are  to  be  chosen  as  appraisers;  that 
being  merely  a  ministerial  act. 

5.  Same. 

The  provision  of  Paris  City  Charter,  {  82, 
emiJowering  the  mayor  to  preside  over  the  ap- 
praisers in  condemnation  proceedings,  whom  he 
selects,  and  to  instruct  them  upon  all  questions 
of  law  arising,  is  unconstitutional,  since  he 
must  be  presumed  to  be  interested  adversely  to 
the  owners,  and  since  the  owners  cannot  be  de- 
prived of  their  property  without  an  assessment 
of  damages  by  an  impartial  tribunal. 

Error  from  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District 

Suit  by  O.  N.  Tucl^er  against  the  city  of 
Paris.  From  a  judgment  of  the  Court  of 
Civil  Appeals  (99  S.  W.  1127),  reversing  Judg- 
ment for  defendant  and  remanding  the  cause, 
on  ptnintllf's  appeal,  defendant  brings  er- 
ror.    Atflrmed. 

Edgar  Wright,  for  plaintiff  In  error.  D. 
K.  Foshee,  for  defendant  in  error. 

OAINES.  C.  J.  This  suit  was  brought  by 
O.  N.  Tucker  to  enjoin  the  city  of  Paris 
from  laying  a  water  pipe  line  across  his 
premises,  to  recover  damages  for  the  tres- 


pass, and  also  to  recover  damages  for  an  al- 
leged unlawful  arrest  which  grew  out  of  the 
same  matter.  The  city  answered,  claiming, 
among  other  things,  that  It  had  caused  the 
property  to  be  condemned  In  accordance  with 
the  provisions  of  the  city  charter,  and  set  out 
the  provisions  upon  which  it  relied,  but 
without  copying  the  section  of  the  charter 
which  prescribes  the  procedure.  There  was 
a  verdict  and  Judgment  for  the  city  In  the 
trial  court,  which  upon  appeal  was  reversed 
by  the  Court  of  Civil  Appeals,  and  the  cause 
was  remanded. 

The  case  Involves  the  question  of  the  val- 
idity of  the  provisions  of  the  city  charter 
upon  which  it  relies  for  a  Justification  of  Its 
acts,  and  hence  we  have  Jurisdiction. 

The  charter  of  the  city  of  Parle  In  force 
when  the  proceedings  in  the  case  were  had 
Is  a  special  law,  and  we  have  been  unable 
to  find  any  provision  In  It  which  authorizes 
the  court  to  take  Judicial  notice  of  It  as  a 
general  law.  The  section  of  the  charter 
which  Is  claimed  to  be  unconstitutional  was 
not  offered  In  evidence,  as  should  have  been 
done.  It  Is  copied  In  the  opinion  of  the 
Court  of  Civil  Appeals,  from  which  It  is  to 
be  presumed  that  they  treated  It  as  If  It 
contained  a  provision  authorizing  the  courts 
to  take  Judicial  notice  of  it.  We  do  not  see 
how  we  can  reverse  the  case  on  the  ground 
that  the  provision  of  the  charter  under  which 
the  land  was  sought  to  be  condemned  is  un- 
constitutional, when  It  was  not  offered  in 
evidence,  and  we  are  not  authorized  to  take 
knowledge  of  It  Judicially.  But  we  think 
we  must  reverse  the  Judgment  upon  another 
assignment  of  appellant  in  the  Court  of  Civ- 
il Appeals.  Tucker  assigned  In  that  court 
that  he  has  never  been  paid  or  tendered  the 
award  for  the  land.  He  and  his  children 
were  made  parties  defendant  in  the  con- 
demnation proceedings,  and  the  value  of  the 
land  and  damages  were  assessed  at  $100  as 
a  whole.  There  was  no  finding  to  show  how 
much  of  this  sum  he  was  Individually  en- 
titled to.  The  money  was  placed  In  bank, 
and  the  parties  notified  that  it  was  there 
subject  to  their  order.  He  sent  his  attorney 
to  collect  the  money,  and  the  bank  refused 
to  pay  it  to  the  attorney  unless  he  would  give 
a  receipt  for  all  the  parties.  This  the  attor- 
ney declined  to  do,  because  he  had  no  right 
to  sign  for  any  one  except  defendant  in  er- 
ror. We  think  the  award  should  have  de- 
termined separately  the  amount  to  which 
each  party  was  entitled,  so  that  each  one 
could  be  paid  his  part.  If  all  bad  seen  prop- 
er to  sign  for  the  money,  the  award  may 
have  been  good;  but  we  fall  to  see  how  an 
award  of  a  lump  sum  to  several  defendants 
can  be  a  compliance  with  the  law,  when 
each  one  is  entitled  to  his  individual  damage 
assessed.  The  city  did  not  pay,  because  all 
the  award  was  not  receipted  for;  and  the 
defendant  In  error  did  not  receive  his,  for 
the  reason  that  be  did  not  know  what  pro- 
portion of  the  fund  belonged  to  him,  and 
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therefore  could  not  receipt  for  It  Until  the 
latter  fact  Is  determlued,  we  cannot  see  how 
it  can  be  said  tbat  the  money  was  tendered 
to  him.  Since  the  award  In  this  case  was 
Incapable  of  enforcement,  and  since  no  mon- 
ey has  been  paid  or  tendered,  we  think  the 
title  to  the  laud  did  not  pass  by  the  proceed- 
ing, and  that  therefore  the  Judgment  should 
be  reversed,  and  the  cause  remanded. 

Since  the  case  is  to  go  bacic  for  a  new 
trial,  and  since  the  Court  of  Civil  Appeals 
have  copied  in  their  opinion  the  section  of 
the  charter  which  tbey  held  unconstitution- 
al, we  deem  it  not  Improper  to  express 
briefly  ovr  views  upon  the  question.  We  do 
not  agree  with  the  Court  of  Civil  Appeals 
that  It  was  fatal  to  the  act  that  the  city 
marshal  was  empowered  to  summon  twelve 
disinterested  freeholders,  from  which  six 
were  to  be  chosen  to  act  as  appraisers.  It 
Is  a  mere  ministerial  act;  and,  in  discliarge 
of  the  duty  devolved  upon  him,  although  he 
is  an  officer  of  the  city,  it  Is  not  to  be  pre- 
sumed that  he  will  act  otherwise  than  fair- 
ly and  impartially.  But  as  to  that  provi- 
sion which  empowers  the  mayor  to  preside 
over  the  appraisers,  and  "to  instruct  them 
upon  all  questions  of  law  arising,"  we  think 
different  This  is  clearly  a  judicial  func- 
tion. In  the  first  place,  he  is  to  act  for  the 
city  in  selection  of  the  appraisers.  Then  be 
is  to  preside  and  decide  questions  of  law. 
Tbis  looks  very  much  like  making  the  mayor 
attorney  and  judge  in  the  same  case — and  in 
a  case  in  which  as  an  officer  of  the  City  tak- 
ing an  active  part  in  condemning  the  prop- 
erty he  must  be  presumed  to  be  Interested 
adversely  to  the  owners.  The  owners  can- 
not be  deprived  of  their  property  without  an 
assessment  of  damages  by  an  impartial  tril>- 
unal.  In  Paul  v.  Detroit,  32  Mich.  108,  a 
section  of  the  city  charter  provided  that  "the 
city  attorney  shall  give  said  Jury  (meaning 
a  Jury  empaneled  to  assess  the  damages  in 
a  condemnation  proceeding)  legal  advice  and 
counsel  concerning  their  duties  whenever  re- 
quested," and  this  provision  was  held  fatal 
to  the  law.  We  think  the  provision  in  sec- 
tion 82  of  the  charter  of  the  city  of  Paris 
equally  fatal  to  Its  validity  on  constitutional 
grounds. 

■  The  action  of  the  Court  of  Civil  Appeals 
in  reversing  the  judgment  and  remanding 
the  cause  is  affirmed. 


CAMPBELL  V.  STOVER  et  ux. 

(Supreme  Court  of  Texas.     Nov.  6,  1907.) 

1.  Habeas  Cobfus— Custodt  or  Cuiloben— 

JUBISDICnON. 

Where  a  father  domiciled  in  New  Mexico 
consented  to  the  removal  of  his  infant  child  to 
Texas,  to  be  there  kept  in  the  custody  of  the 
child's  relative,  the  courts  of  Texas  had  juris- 
diction to  determine  the  right  to  the  custody 
of  the  child. 

SBd.  Note.— For  cases  in  point,  see  Gent  Dig. 
.  25,  Habeas  Corpus,  t  46.] 


2.  AfFEAL  —  Absence  or  Corclitsions  or 

Fact— BWEOT. 

Where  the  trial  judge  filed  no  conclusions 
of  fact,  it  will  be  assumed  on  appeal  tbat  he 
fonnd  every  disputed  fact  in  such  a  way  as  to 
support  the  judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  fg  3762,  3764.] 

Certified  Question  from  Court  of  Civil 
Appeals  of  Second  Supreme  Judicial  Dis- 
trict 

Habeas  corpus  by  George  Campbell  against 
Bud  Stover  and  wife.  Judgment  for  re- 
spondents, and  petitioner  appeals.  Ques- 
tion certified  from  the  Court  of  Civil  Ap- 
peals for  the  Second  District  Question  an- 
swered. 

A.  J.  Power  and  W.  T.  Andrews,  for  ap- 
pellant W.  0.  Veale,  R.  M.  EUerd,  and  W. 
P.  Sebastian,  for  appellees. 

GAINES,  C.  J.  This  is  a  certified  question 
from  the  Court  of  Civil  Appeals  for  the  Sec- 
ond District  The  statement  and  questions 
are  as  follows: 

"This  appeal  is  from  a  judgment  ren- 
dered against  appellant  In  a  habeas  corpus 
proceeding  instituted  by  him  to  recover  from 
the  appellees  the  possession  of  Ima  Camp- 
bell, a  girl  five  or  six  years  old  and  his  only 
child,  who  was  alleged  to  be  unlawfully  re- 
strained by  tliem.  The  court  not  only  denied 
him  any  relief,  but  enjoined  him  from  dis- 
turbing appellees  in  their  possession  of  the 
child.  The  litigation  grows  out  of  a  most 
shocking  and  deplorable  domestic  tragedy, 
In  which  the  wife  of  appellant,  who  was 
the  mother  of  this  child  and  three  others, 
shot  to  death  all  but  this  one  and  wounded 
her,  and  then  took  her  own  life.  The  trag- 
edy was,  of  course,  due  to  Insanity.  'Res 
ipsa  loquitur.'  The  place  of  the  tragedy  was 
the  home  of  appellant,  near  Tucumcari,  N. 
M.,  where  he  resides  still,  and  the  date  June 
13,  1905.  Soon  thereafter,  appellees  obtain- 
ed possession  of  the  child  In  question  and 
brought  her  to  their  home  In  Stephens  coun- 
ty, Tex.,  where  she  has  been  well  provided 
for  and  taken  care  of  as  a  member  of  their 
family  ever  since;  appellee's  wife  being  a 
sister  of  the  child's  mother.  As  to  the  na- 
ture and  circumstances  of  the  delivery  of 
the  child  to  the  wife  of  appellee  and  to  Mrs. 
EUerd,  another  sister,  who  also  resides  in 
Texas  and,  with  her  husband,  was  present 
when  the  child  was  delivered,  the  evidence 
was  conflicting;  the  testimony  offered  by  the 
appellees  tending  to  prove  that  appellant 
gave  his  consent  for  said  sisters  to  bring 
the  child  to  Texas  and  keep  her  here  per- 
manently, and  that  offered  by  appellant  tend- 
ing to  show  that  the  child  was  to  be  re- 
turned to  him  whenever  he  called  for  her. 
As  to  whether  it  would  be  better  for  the 
child  to  restore  her  to  her  father,  or  leave  her 
with  the  appellees,  a  large  volume  of  testi- 
mony was  offered  on  both  sides,  and  it  ap- 
pears from  a  recital  In  tbe  Judgment  there 
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being  DO  oUier  finding  of  facts,  that  the  conrt 
determined  this  Issue  In  favor  of  the  appel- 
lees. By  numerous  witnesses  of  high  stand- 
ing In  Texas,  who  had  known  appellant 
while  he  lived  here  before  he  moved  to  New 
Mexico,  and  also  by  the  same  class  of  wit- 
nesses In  New  Mexico,  who  have  known  him 
there,  appellant  established  for  himself  the 
reputation  of  a  good  citizen  and  a  moral, 
sober  maot  who  was  kind  to  his  family,  and 
provided  reasonably  well  for  them.  Two 
witnesses,  however,  a  man  and  his  wife, 
who  had  known  appellant  in  New  Mexico, 
testified  to  circumstances  tending  to  show 
that  at  times  appellant  had  treated  his  wife 
and  children  in  a  very  rough  manner,  going 
so  far  on  one  occasion  as  to  knock  his  wife 
down.  This  was  denied  by  appellant,  but 
he  did  admit  striking  her  when  greatly  pro- 
voked by  her.  The  evidence  made  it  clear 
that  the  appellees  were  in  every  way  suit- 
able to  have  the  care  and  training  of  the 
child,  and  that  tbdr  home  and  community 
afTorded  a  better  environment  for  her,  ap- 
parently, than  the  home  of  appellant  In  New 
Mexico.  The  only  circumstance  offered  to 
the  contrary  was  the  fact  that  the  wife  of 
appellee  bad  a  sister  In  the  asylum,  who, 
like  the  wife  of  appellant,  had  become  vio- 
lently insane. 

"Questions  Certified. 

"First  Was  Ima  Campbell  UlegaHy  re- 
strained by  the  appellees?  Second.  If  not, 
did  the  district  court  of  Stephens  county 
have  jurisdiction  to  determine  the  contro- 
versy between  appellant  and  appellees  as  to 
whether  It  would  be  to  the  best  Interests  of 
the  child  to  leave  her  with  the  appellees,  or 
return  her  to  the  care  and  custody  of  appel- 
lant? It  being  Intended  by  these  questions 
to  have  the  Supreme  Court  determine  wheth- 
er or  not  the  domicile  of  the  child  remained 
that  of  her  father,  in  New  Mexico,  after  the 
transaction  In  which  the  child  was  turned 
over  by  appellant  to  the  appellees.  Involved 
in  this  question  also,  perhaps,  is  the  ques- 
tion of  whether  we  should  treat  the  Judg- 
ment, which  is  silent  on  the  subject,  as  a 
finding  In  favor  of  the  appellees  on  the  mat- 
ter of  confiict  between  them  and  appellant 
as  to  the  nature  of  that  transaction." 

In  the  case  of  Lannlng  v.  Gregory  (Tex. 
Sup.)  99  S.  W.  542,  17  Tex.  Ct  Eep.  687,  we 
held  that  the  district  court  of  Hunt  county  was 
without  Jurisdiction  to  determine  the  question 
of  the  custody  of  the  child  In  controversy  In 
that  case.  But  in  that  case  the  custody  of  the 
child  bad  not  been  Judicially  determined, 
and  he  was  in  the  temporary  custody  of  the 
father,  who  was  domiciled  In  the  state  of 
Louisiana,  residing  with  a  sister  of  Lanning, 
the  defendant  in  the  suit  The  child  had  been 
brought  by  the  sister  to  Dallas,  Tex.,  on  a 
temporary  visit  The  mother,  who  was  plain- 
tiff In  the  proceeding,  had  married  again  and 
was  resident  In  another  state.  This  case  Is 
quite  different  Here  the  father,  according  to 


all  the  testimmiy,  had  consented  to  Its  remov- 
al from  New  Mexico  to  Texas  to  be  in  nistody 
of  its  aunt  a  sister  of  Its  deceased  mother. 
So  far  as  this  Immediate  question  Is  oonceni- 
ed,  it  is  unimportant  whether  the  custody  was 
to  be  permanent,  or  whether  he  reserved  the 
right  to  a  revocation  of  the  arrangement— 
a  question  upon  which  there  Is  a  conflict  of 
evidence.  The  child  was  In  Texas  and  was 
temporarily  resident  here,  and  that  In  our 
opinion  is  sufficient  to  give  the  courts  of 
Texas  the  power  to  determine  the  question 
of  her  rightful  custody. 

The  trial  Judge  having  filed  no  conclusions 
of  fact  we  also  think  that  upon  appeal  It 
should  be  held  that  he  had  found  every  dis- 
puted fact  in  such  way  as  to  support  the 
Judgment;  that  Is,  that  the  agreement  be- 
tween appellant  and  his  sister-in-law  was 
that  she  should  have  permanent  custody  of 
the  child.  We  think  the  question  of  the  II- 
l^al  restraint  of  the  child  was  the  question 
to  be  determined  by  the  suit  and  that  It  was 
properly  brought  for  a  decision  of  that  ques- 
tion. We  also  think  the  district  court  of 
Stephens  county  bad  Jurisdiction  to  deter- 
mine the  controversy  between  the  appellant 
and  the  appellees  as  to  whether  It  was  to 
the  best  Interest  of  the  child  to  leave  her  with 
appellees,  or  to  return  her  to  the  custody  of 
appellant  We  are  also  of  the  opinion  that 
the  Judgment  should  be  treated  as  a  finding 
In  favor  of  appellees  upon  the  conflict  In  the 
testimony  as  to  the  nature  of  the  original 
transaction,  in  which  the  custody  wu  glvot 
to  appellees. 


FT.  WOBTH  ft  D.  O.  BY.  GO.  et  aL  ▼. 

CONNEB  et  al. 
(Snpreme  Gonrt  of  Texas.    Oct  23,   1907.) 

COTTBTB— AFPIXI.ATK    JUBISOICnOR — CoimjCT 

or  Decisiohs. 

The  decision  of  the  Conrt  of  CSvil  Appeals 
in  an  action  against  a  carrier  for  Hamages  re- 
sulting from  delay  and  rough  handling  in  trans- 
Sorting  cattle  examined  in  connection  with  the 
edsion  of  a  Court  of  Civil  Appeals  for  another 
Judicial  district  in  a  case  arising  on  a  similar 
state  of  facts,  and  held,  that  there  was  no  con- 
flict between  the  two  decisions,  such  as  to  war- 
rant certification  of  the  question  decided  to  tlis 
Supreme  Court. 

Petition  for  mandamus  by  the  Ft  Wortb 
&  Denver  City  Railway  Company  and  others 
against  T.  H.  Conner  and  others.  Judges  of 
the  Court  of  Civil  Appeals  for  the  Second 
Supreme  Judicial  District  to  compel  respond- 
ents to  certify  a  question  to  the  Supreme 
Court.    Petition  denied. 

Spoonta,  Thompson  &  Barwlse  and  W.  T. 
Allen,  for  relators. 

OAINES,  C.  J.  This  la  a  petition  tot  • 
writ  of  mandamus  to  compel  the  Judges  of 
the  Court  of  Civil  Appeals  for  the  Second 
Supreme  Judicial  District  to  certify  a  qaes- 
tlon  decided  by  them  in  the  case  of  Ft.  Worth 
&  Denver  City  Railway  Company  t.  T.  3.  Bicb- 
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ards,  106  B.  W.  236,  to  this  court  for  Its  deter 
minatlon.  The  ground  of  the  application  la 
that  the  decision  of  the  Court  of  CItII  Ap- 
peala  In  the  instant  case  Is  In  conflict  with  the 
decision  of  the  Court  of  Civil  Appeals  for 
the  Third  Supreme  Judicial  District  in  the 
case  of  Oulf,  Colorado  &  Santa  F6  Ralhray 
Company  t.  Ware  et  al.,  reported  In  84  Tex. 
Civ.  App.  4B6.  78  8.  W.  961, 9  Tex.  Ct  Kep.  19t 

Is  there  a  conflict?  In  the  present  case  the 
plaintiff  sued  for  damages  resnltlng  to  him 
for  delay  and  rough  handling  in  the  shipment 
of  cattle  from  Childress,  Tex.,  to  Kansas 
City,  Mo.  The  cattle.  If  transported  with  the 
proper  dispatch,  should  have  been  delivered 
at  Kansas  City  on  October  Slst,  but  were 
not  delivered  until  November  2d.  It  seems 
the  plaintiff  offered  evidence  tending  to  show 
what  the  cattle  sold  for  on  November  2d,  and 
what  they  would  have  sold  for,  but  for  the 
rough  treatment  and  injury  resulting  from 
the  lon^  delay  In  transit  A  verdict  having 
been  rendered  for  plaintiff,  the  defendant 
moved  for  a  new  trial  upon  the  ground  that 
there  was  no  evidence  to  support  the  verdict; 
Its  contention  being  that  the  measure  of  dam- 
ages was  the  difference  between  the  value  of 
the  cattle  If  properly  carried  and  delivered 
on  October  Slst,  and  their  value  on  the  day  of 
their  actual  arrival  in  the  condition  they  were 
In  at  that  time:  The  case  of  Onlf,  Colorado 
ft  Santa  P6  Railway  Company  v.  Ware  pre- 
sented a  similar  state  of  facts.  This,  it 
seems,  was  a  suit  for  damages  to  cattle  in 
transit  by  reason  of  rough  handling  and  de- 
lay. The  cattle  arrived  on  a  certain  day 
after  a  delay,  and  three  days  thereafter  were 
sold  by  the  plaintiff.  The  Court  of  Civil  Ap- 
peals for  the  Third  District  reversed  the  Judg- 
ment for  error  in  the  following  charge  of  the 
trial  Judge:  "The  measure  of  damages  in  this 
case,  If  any  yon  find,  wonld  be  the  differ- 
ence in  market  valne  In  Ft.  Worth  of  said 
cattle  In  the  condition  in  which  they  were 
sold,  or  in  which  they  reached  Ft  Worth,  and 
the  market  valne  of  said  cattle  in  the  condi- 
tion in  which  they  should  have  reached  said 
place,  or  sold,  if  shipped  with  due  caution, 
care,  and  dispatch." 

The  Court  of  Civil  Appeals,  in  their  opinion 
upon  the  motion  to  certify  the  question,  say: 
"But  we  are  of  opinion  that  there  is  no  real 
conflict  between  the  two  cases,  the  case  de- 
cided by  us  differing  from  the  case  cited,  in 
that  appellee  was  permitted  to  prove  the  dif- 
ference t)etween  the  market  value  of  his  cattle 
on  the  day  of  their  arrival  in  Kansas  City  In 
the  condition  they  were  then  In,  and  their 
market  value  on  that  day  in  the  condition 
they  would  have  been  in  If  they  had  been 
bandied  with  inivper  care  and  had  not  been 
ddayed  two  or  three  days  in  reaching  the 
market;  no  damages  having  been  claimed  on 
account  of  a  decline  In  the  market,  and  no 
evidence  having  been  offered  by  appellant 
trading  to  show  any  improvement  in  the 
market  dnrlng  the  period  of  delay  [In  support 
of  which  holding  the  case  of  A.,  T.  ft  8.  F. 


H.  Co.  V.  Bryan  (Tex.  Civ.  App.)  87  8.  W. 
235,  was  cited];  whereas,  in  the  case  cited 
as  being  in  conflict  the  Judgment  was  re- 
versed and  the  cause  remanded  because  the 
court  instructed  the  Jury  that  the  measur» 
of  damages  in  that  case  would  be  the  differ- 
ence In  market  value  of  the  cattle  at  the 
place  of  destination  in  the  condition  In  which 
they  were  sold,  and  their  market  value  in  the 
condition  In  which  they  'should  have  reached 
said  place,  or  sold.  If  shipped  with  due  cau- 
tion, care,  and  dispatch' — the  proof  showing 
that  the  cattle  were  not  sold  until  three  days 
after  they  reached  the  market" 

We  concur  in  the  view  as  expressed  above, 
and  therefore  refuse  the  mandamus  a*  pray- 
ed for. 


TOLLB  V.  TOLLB. 

(Snpreme  Court  of  Texas.    Oct  23.  1907.) 

1.  JOTST  — RlOTTT  TO  JUBT  TbIAI.  —  PbOBAT* 
PbOTEETONGS— OonSTITUTIONAI.  Pbovibiors 
— "Cadse." 

In  a  contest  over  the  gnintinR  of  letters  of 
adminUtTation,  a  Jury  trial  must  be  allowed  on 
appeal  to  the  district  conrt  npon  demand  of  a 
party;  a  probate  proceeding  being  a  "cause" 
within  Const,  art  5,  {  10,  providing  that  in  all 
canseo  in  the  district  courts  plaintiif  or  defend- 
ant  shall,  npnn  application  made  in  open  court 
have  the  right  .to  a  Jnry  trial. 

FEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  81,  Jury,  i  110.] 

2.  WoBDS  AWD  Phbases— "Cause." 

A  "cause"  Is  a  suit  action,  or  any  quea- 
tion,  civil  or  criminal,  contested  before  a  court 
of  justice. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  2,  pp.  1013-lOlB;  vol.  8,  pp. 
7597,  7598.] 

Certified  Question  from  Conrt  of  Civil 
Appeals  of  Third  Supreme  Judicial  District 

Application  by  Herman  ToIIe  for  letters  of 
administration  upon  the  estate  of  Emil  Telle. 
Prom  a  Judgment  granting  the  letters,  con- 
testant OuBtav  Tolle,  appeals.  On  a  certifled 
question  from  the  Court  of  Civil  Appeals. 
Question  answered. 

F.  J.  Maler,  for  appellant  J.  D.  Oninn 
and  A.  O.  McNeill,  for  appellee. 

GAINBS,  C.  J.  This  Is  a  certified  qnestion. 
Herman  Tolle  made  application  in  the  county 
conrt  of  Comal  county,  sitting  for  probate 
purposes,  for  letters  of  administration  upon 
the  estate  of  Shnll  Tolle,  deceased.  The  ap- 
plication was  contested  by  Gustav  Tolle. 
The  county  court  granted  the  letters,  and 
Oustav  appealed  to  the  district  court  When 
the  case  was  called  for  trial  In  the  latter 
court,  Oustav  demanded  a  Jury,  which  was 
denied  him.  The  trial  again  resulted  in  the 
grant  of  letters.  The  contestant  appealed  to 
the  Court  of  Civil  Appeals,  and  assigned  as 
error  the  action  of  the  district  conrt  in  deny- 
ing him  a  trial  by  Jury.  The  question  cer- 
tified and  propounded  is,  in  substance:  Did 
the  district  court  err  In  Its  ruling  upon  the 
point? 
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We  are  ot  opinion  that  the  question  should 
be  answered  In  the  afBrmatlye.  Section  10 
of  article  5  of  our  Constitution  provides  that: 
"In  the  trial  of  all  causes  In  the  district 
courts,  the  plaintiff  or  defendant  shall,  upon 
application  made  In  open  court,  have  the 
right  of  trial  by  Jury;  but  no  Jury  shall  be 
impaneled  in  any  civil  case  unless  demanded 
by  a  partj'  to  the  case,  and  a  Jury  fee  be 
paid  by  the  party  demanding  a  Jury,  for 
such  sum  and  with  such  exceptions  as  may 
be  prescribed  by  the  r.egls!ature."  Language 
cannot  be  more  comprehensive  than  this. 
Hence,  If  a  probate  proceeding  is  properly 
styled  a  "cause,"  this  section  undoubtedly 
gives  a  right  of  trial  by  jury.  Bouvler  de- 
fines a  "cause"  as:  "A  suit  or  action;  any 
question  civil  or  criminal  contested  before  a 
coxirt  of  Justice."  The  questions  In  this  case 
are  certainly  questions  contested  before  a 
court. 

But  we  think  that,  if  there  could  be  any 
controversy  as  to  this  matter,  It  Is  definitely 
settled  In  the  case  of  CockrlU  v.  C!ox,  05  Tex. 
669,  referred  to  by  the  Court  of  Civil  Ap- 
peals In  their  certificate.  That  was  a  case  of 
a  contest  of  the  probate  of  will  which  origi- 
nated In  the  county  court  and  was  subse- 
quently transferred  to  the  district  court.  It 
tras  there  held  that  a  Jury  trial  was  properly 
allowed  upon  demand  by  the  contestant.  We 
do  not  think  the  fact  that  In  contest  of  the 
probate  of  will  property  rights  are  neces- 
sarily Involved  can  make  any  difference.  It 
Is  not  a  question  of  the  nature  of  the  con- 
test, but.  merely.  Is  there  a  matter  of  fact 
for  a  Jury  to  determine?  We  are  unable  to 
distinguish  the  question  before  us  from  that 
decided  in  Cockrlll  v.  Cox. 


NAIiLB  V.  CITY  OP  AUSTIN. 

(Supreme  Court  of  Texas.     Oct.  30,  1907.) 

Affeait-Deoisions  Review ablb— Street  lu- 

PKOVEMEXTS. 

Sp.  Laws  1905,  p.  116,  c.  10,  {  1,  provides 
that  the  city  council  of  Austin  shall  determine 
the  nature  of  all  street  improvements  and  may 
provide  by  ordinance  for  the  manner  of  de- 
termining the  benefit  to  abutting  property;  that 
all  assessments,  unless  the  owner  and  city  coun- 
cil shall  agree,  shall  be  determined  by  a  com- 
mission appointed  as  in  condemnation  proceed- 
ings, which  so  far  as  applicable,  shall  govern  as- 
sessments for  sti-eet  improvements.  Commis- 
sioners, duly  appointed,  filed  their  report  fixing 
the  proportionate  benefits.  The  proceeding  was 
tried  before  the  court,  and  judgment  rendered 
making  the  commissioners'  report  the  judgment 
of  the  county  court.  Held,  that  from  the  pro- 
ceeding and  judgment  no  appeal  lies  to  the 
Court  of  Civil  Appeals;  the  same  not  being 
the  action  of  the  county  court,  as  a  court,  in 
the  exercise  of  its  proper  jurisdiction. 

Certified  Questions  from  Court  of  Civil 
Appeals  of  Thinl  Supreme  Judicial  District 

Proceedings  by  the  city  of  Austin  for  the 
assessment  of  benefits  for  a  street  improve- 
ment.  From  a  Judgment  affirming  the  as- 
sessment of  the  commissioners,  Joseph  Nalto 


appeals.    Questions  certified  from  the  Coart 
of  Civil  Appeals.    Certificate  dismissed. 
See  103  S.  W.  823. 

Gregory  &  Batts  and  G.  S.  Wright,  for 
appellant    Allen  &  Hart,  for  appellee. 

WILLIAMS,  J.  Certified  questions  from 
the  Court  of  Qvil  Appeals  for  the  Third 
District  as  follows: 

"On  August  13,  1900,   the  city  of  Austin 
filed  In  the  county  court  of  Travis  county  a 
petition  and  application  for  the  appointment 
of  commissioners,  alleging  that  it  was  a  cor- 
poration acting  under  a  special  act  charter, 
and  appellant  was  a  resident  citizen  of  the 
municipality,  and  was  the  owner  of  certain 
property  abutting  on  East  Sixth  street  with- 
in  the   limits  of  said   city;    that  the  city 
council  had  passed  an  ordinance  providing  for 
the  paving  of  said  street  and  the  city  had 
made  a  contract  with  one  F.  O.  Brown  to 
do  said  paving,  and  his  bid  had  been  accept- 
ed by   the  city;    that  appellee  had  notified 
appellant   to  meet   with   Its   committee   and 
make  any  objection  he  might  to  the  accept- 
ance of  the  bid  of  said  Brown;   that  appel- 
lant refused  to  meet  with  said  committee 
or  to  make  any  agreement  as  to  the  propor- 
tionate share  of  the  cost  of  said  work  to  be 
paid  by  him  for  the  paving  of  that  portion  of 
the  street  situated  In  front  of  his  property; 
that  said  refusal  on  the  part  of  appellant  was 
reported  to  the  city  council,  and  this  proceed- 
ing was  ordered  by  said  council  to  be  institut- 
ed; that  the  paving  had  not  been  laid  in  front 
of  said  property,  or  any  of  it  and  It  was  not 
to  be  laid  until  after  the  collection  from  ap- 
pellant of  the  money  sought  to  be  recovered 
by  this  proceeding;  that  the  tax  levied  upon 
said  property  by  the  city  of  Austin  for  the 
year  1906  amounted  to  $1.09%  on  the  $100 
valuation;    and  that  the  amount  of  money 
sought  to  be  collected  by  this  proceeding,  If 
treated  as  a  tax  would  make  the  municipal 
tax  for  said  year  on  said  property  exceed 
$2.50  on  the  $100  valuation.     The  petition 
prayed  for  the  appointment  of  three  commis- 
sioners to  ascertain  the  proportionate  amount 
of  benefits  against  said  property,  and  that 
notice  of  the  proceeding  be  given  to  appel- 
lant and  that  the  court  set  a  day  for   the 
hearing  of  such  matter,  and  that  upon  final 
hearing  the  report  of  the  commissioners  ap- 
pointed by  the  court  be  confirmed  by  the 
court  and  their  assessments  made  in  accord- 
ance with  the  law  and  the  ordinance  passed 
in  relation  to  the  paving  of  the  city  of  Austin. 
The  board  of  commissioners  was  appointed, 
its  members  were  duly   notified  and   quali- 
fied, notice  of  their  appointment  and  the  pur- 
pose of  the  commissioners  was  served  on  ap- 
pellant and  the  commissioners  filed  their  re- 
port fixing  the  proportionate  benefits  to  aaid 
property  of  appellant  by  virtue  of  said  paving 
at  $1,163.50.  Appellant  filed  a  general  demur- 
rer,  a  number  of  special  demuiTers,   and  a 
general  denial  to  this  petition  and  appUca- 
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tlon.  Appellant's  general  and  special  de- 
murrers were  orerruled  by  the  trial  court. 
The  case  was  tried  before  the  court  without  a 
Jury,  and  Judgment  was  rendered  In  favor 
of  api)ellee,  making  the  report  of  the  commis- 
sioners the  Judgment  of  the  court  against 
appellant  for  the  sum  of  $1,163.50,  to  which 
action  of  the  court,  as  well  as  the  action  up- 
on the  genera]  and  special  exceptions  In  the 
opposition  and  answer,  appellant  excepted. 
"The  provision  of  the  ordinance  of  the  city 
of  Austin  relating  to  the  use  to  which  the 
'  amount  assessed  should  be  put  Is  as  fol- 
lows: 'When  any  sum  is  collected  by  reason 
of  proceedings,  as  above  provided  for,  the 
same,  except  the  costs  and  attorney's  fees, 
shall  be  used  in  paying  for  the  street  paving 
upon  Congress  avenue  and  East  Sixth  street, 
provided  for  above,  and  shall  be  used  for 
no  other  purpose.' 

"The  ordinance  relating  to  the  action  of  the 
coimty  Judge  to  be  taken  In  reference  to  such 
assessment  is  as  follows:  The  county  Judge 
shall  cause  the  said  decision  to  be  recorded  In 
the  minutes  of  his  court,  and  shall  make  the 
same  the  Judgment  of  said  court,  and  may 
issue  the  necessary  process  to  enforce  the 
same,  if  such  sum  be  within  the  Jurisdiction 
of  the  county  court;  and  if  said  sum  so  ad- 
Judged  be  not  within  the  Jurisdiction  of  the 
county  court,  the  city  shall  have  the  right 
to  bring  suit  in  the  court  having  jurisdiction 
to  enforce  the  same.' 

"The  special  act  of  the  Legislature  claimed 
to  give  the  city  authority  for  this  proceeding 
is  as  follows: 

"  'Chapter  10. 
"'An  act  to  amend  section  64  of  an  act  of 
the  Twenty-Seventh   r«glslature  of  the 
state  of  Texas,  entitled  an  act  to  incor- 
porate the  city  of  Austin,  to  grant  It  a 
new  charter  and  to  fix  Its  boundaries,  ap- 
proved April  13th,  1901,  and  being  chap- 
ter VIII  of  the  special  laws  of  the  regu- 
lar session  of  the  Twenty-Seventh  Legis- 
lature of  the  state  of  Texas.' 
"Be  it  enacted  by  the  Legislature  of  the 
state  of  Texas: 

"  'Section  1.  That  section  64  of  an  act  to 
incorporate  the  city  of  Austin,  to  grant  it 
a  new  charter  and  to  fix  its  boundaries,  ap- 
proved April  18th,  1901,  being  chapter  VIII 
of  the  special  laws  of  the  Twenty- Seventh 
Legislature,  be  so  amended  as  to  hereafter 
read  as  follows: 

"'Sec,  64.  That  the  city  council  shall  fix 
and  determine  the  nature  of  all  side-walks, 
streets,  drainage  and  sewerage  improvements, 
and  decide  the  kind  of  material  to  be  used. 
The  city  copncil  shall  also  fix  and  determine 
the  necessary  nature  and  extent  of  streets 
and  sidewalk  improvements,  repairs  and  re- 
construction, and  may  at  its  discretion  cause 
all  or  any  part  of  such  streets  and  sidewalks 
to  be  constructed,  reconstructed,  graded,  re- 
graded,  paved,  repaved,  or  In  any  other  way 
repaired,  improved  or  maintained  and  said 
council  shall  have  full  power  and  antbority 


to  provide  by  ordinance,  for  the  manner  of  de- 
termining, after  notice  and  by  due  process  of 
law,  of  the  amounts  of  benefits  to  each  parcel 
of  abutting  property,  by  reason  of  any  such 
improvements,  repair  or  reconstruction,  and  a 
fair  and  Just  proportion  of  the  amount  of  the 
cost  of  the  same  to  be  paid  by  each  abutting 
owner,  and  the  amount  of  cost  so  adjudged 
shall  be  a  personal  liability  against  such 
owner,  as  well  as  a  first  and  prior  lien  and 
charge  upon  his  abutting  property.  All  as- 
sessments and  benefits  and  the  proportion 
and  amount  of  costs  to  be  paid  by  the  abut- 
ting owner  shall,  unless  such  owner  and  the 
city  council  agree  upon  the  same  be  deter- 
mined by  a  commission  of  three  citizens,  to 
be  appointed  in  the  same  manner  as  in  the 
condemnation  of  right  of  way- for  railroads, 
and  the  procedure  and  practice  established 
by  law  In  such  condemnation  cases,  so  far 
as  applicable,  shall  govern  assessments  for 
street  and  sidewalk  Improvements.  The  as- 
sessment of  costs  against  an  abutting  own- 
er shall  In  no  case  exceed  the  benefit  of  his 
abutting  property,  as  established  by  the  Judg- 
ment of  the  commission,  but  the  owner  shall 
be  entitled  to  no  reduction  for  benefits  receiv- 
ed by  him  in  common  with  others,  and  the 
total  cost,  not  in  excess  of  the  total  l>ene- 
flts  to  abutting  owners,  shall  be  fniriy  dis- 
tributed by  said  commissioners  among  such 
owners,  first  deducting  the  cost  of  street 
crossings,  and  of  such  portions  of  said  im- 
provements, If  any,  as  may  be  paid  for  by 
the  street  railroad  companies,  or  other  rail- 
road companies  occupying  portions  of  the 
street  under  improvements,  or  required  by 
their  franchises  to  pay  therefor.'  Sp.  Laws 
1005,  p.  116,  c.  10. 

"Appellant  by  proper  assignments  of  error 
contend:  (1)  That  as  the  application  and 
petition  of  appellee  show  that  the  paving 
had  not  been  laid,  and  is  not  contonplated  to 
be  laid,  until  after  the  collection  of  the  as- 
sessment against  him,  this-  proceeding  Is  a 
taking  of  his  property  without  compensation 
being  first  made  or  secured,  in  violation  of 
section  17,  art.  1,  of  the  Constitution  of  this 
state;  (2)  that  said  act  of  the  Legislature,  by 
virtue  of  which  this  proceeding  is  authorized. 
Is  unconstitutional  and  void,  because  It  seeks 
to  enlarge  the  Jurisdiction  of  the  county  court 
of  Travis  county  by  permitting  it  to  render  a 
Judgment  In  excess  of  $1,000,  and  on  that 
account  the  Judgment  of  the  trial  court  In 
this  case  was  erroneous ;  (3)  that  said  special 
act  of  the  Legislature  upon  which  this  pro- 
ceeding is  based  Is  unconstitutional,  because 
it  contains  more  than  one  subject,  In  that 
it  attempts  to  enlarge  the  powers  and  Juris- 
diction of  the  county  court  of  Travis  county, 
and  at  the  same  time  seeks  to  confer  certain 
powers  upon  the  city  council  of  the  city  of 
Austin,  and  that  the  first  subject  named  Is 
not  expressed  In  the  title  or  caption  of  said 
act;  (4)  that  this  proceeding  seeks  to  place  a 
tax  upon  the  property  of  appellant,  and  to 
fix  a  lien  upon  the  same  to  secure  the  pay- 
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ment  of  said  tax,  which  tax,  when  added  to 
the  tax  levied  upon  said  property  by  the  city 
of  Austin  for  the  year  1906,  exceeds  the  con- 
Btitntlonal  limit  of  92JBO  opon  the  flOO  valua- 
tlpn. 

"The  allegations  of  appellee's  application 
and  petition  are  supported  by  the  evidence, 
as  shown  by  the  record.  This  court  mled 
against  appellant  upon  each  of  the  above  con- 
tentions, and  affirmed  the  judgment  of  the 
court  below,  and  a  copy  of  the  opinion  ac- 
companies  this  certificate.  The  appellant  has 
filed  a  motion  for  rehearing,  which  is  now 
pending  in  this  court 

"Questions. 

"(1)  Does  this  proceeding  by  the  dty  of 
Austin,  as  shown  in  the  statement  above,  con- 
stitute a  taking  of  the  property  of  appellant ; 
and.  If  so.  Is  It  a.  taking  'without  compensa- 
tion being  first  made  or  secured? 

"(2)  Does  said  special  act  of  the  Legisla- 
ture enlarge  the  Jurisdiction  of  the  county 
court  of  Travis  county  so  as  to  authorize  It 
to  render  a  Judgment  in  excess  of  $1,000; 
and,  if  so,  Is  said  act  In  that  respect  uncon- 
stitutional? 

"(3)  Is  said  special  act  of  the  Legislature 
unconstitutional  upon  the  ground  that  it  con- 
tains more  than  one  subject,  In  that  It  at- 
tempts to  enlarge  the  Jurisdiction  of  the 
county  court  of  Travis  county  and  also  to 
confer  certain  powers  upon  the  city  council 
of  the  city  of  Austin,  and  that  the  first  sub- 
ject Is  not  embraced  In  its  title? 

"(4)  Does  the  assessment  made  by  this 
proceeding  upon  appellant's  property  consti- 
tute the  imposition  of  a  tax  upon  said  prop- 
erty by  the  city  of  Austin  for  the  year  1906? 

"This  Is  an  appeal  from  a  county  court 
Judgment,  and  no  writ  of  error  will  lie  to 
this  court  from  the  Supreme  Court,  and  it 
Is  a  matter  of  great  Importance  to  the  city 
of  Austin  and  its  property  owners  that  the 
questions  involved  be  speedily  and  finally  de- 
termined. Hence  we  feel  Justified  in  certify- 
ing the  above  questions  for  your  determina- 
tion," 

Having  reached  the  conclusion  that  the  pro- 
ceeding before  the  county  Judge  set  forth  in 
the  certificate  was  not  one  over  which  either 
the  Court  of  Civil  Appeals  or  this  court  can 
exercise  appellate  Jurisdiction,  and  that  no 
case  exists  In  which  this  court  may  enter- 
tain certified  questions,  we  must  decline  to 
discuss  those  stated  In  the  certificate  further 
than  a  discussion  of  them  may  be  Involved  In 
giving  the  reasons  for  our  conclusion.  That 
conclusion  is  based  upon  the  propositions 
that  appeals  are  given  to  the  Court  of  Civil 
Appeals  from  Judgments  of  the  county  courts 
entered  in  proceedings  over  which  Jurisdic- 
tion Is  conferred  by  law  upon  them  as  courts, 
and  that  this  is  neither  such  a  proceeding 
nor  Bn<&  a  Judgment  The  section  of  the 
charter  of  Austin  copied  into  the  certificate 
attempts  to  provide  a  method  of  fixing  as- 
sessments against  property  and  its  owners 


for  local  improvements  by  ascertaining  the 
extent  to  which  the  property  has  been  or  Is 
to  be  benefited  by  the  improvements.  Vor 
this  purpose  It  authorizes  the  appointment  of 
the  commissioners  by  whom  the  assessment 
is  to  he  made  "in  the  same  manner  aa  In 
the  condemnation  of  right  of  way  for  rail- 
roads," and  provides  that  "the  procedure 
and  practice  established  by  law  in  such  con- 
demnation cases,  BO  far  as  applicable,  shall 
govern  assessments  for  street  and  sidewalk 
improvements."  The  appeal  from  the  acticm 
of  the  county  Judge  or  court  is  prosecuted, 
doubtless,  upon  the  idea  that  this  provision 
means  that  in  case  of  a  contest  of  the  action 
of  the  commissioners,  there  shall  be  a  trial 
in,  and  a  Judgment  rendered  by,  the  county 
court,  and  that  from  such  Judgment  an  appeal 
would  He  as  in  condemnation  proceedings. 
But  the  provision  of  the  charter  adopts  the 
practice  and  procedure  of  the  law  governing 
tne  condemnation  of  land  only  so  far  as  it 
may  be  applicable,  making  no  express  prdvl- 
slon  for  the  exercise  of  Jurisdiction  or  the 
rendition  of  a  Judgment  by  any  court;  and 
the  provision  made  by  law  for  a  Judgment 
condemning  land  for  a  right  of  way  is  wholly 
inapplicable  to  the  proceeding  defined  in  the 
charter.  That  Judgment  is  not  for  money, 
but  Is  one  vesting  the  right  of  way  in  the 
company  acquiring  it;  the  damages  assessed 
therefor  being  paid  as  a  condition  precedent 
to  the  vesting  of  such  right  Rev.  St  1895, 
arts.  4471,  447S.  A  Judgment  In  a  proceeding 
like  the  present  would  be  one  for  money 
against  the  person,  or  fixing  a  Hen  upon  prop- 
erty, or  both,  and  to  import  into  the  charter 
a  provision  therefor  would  involve  the  ptapo- 
sltlon  that  by  a  mere  amendment  of  a  sec- 
tion of'  a  special  act  for  the  government  of 
a  city,  the  Legislature,  without  the  mentloB 
of  any  such  purpose  in  the  title  of  tbe  act  ' 
undertook,  not  only  to  change  and  increase 
the  Jurisdiction  of  a  court  of  the  state,  but 
to  give  to  it  a  species  of  Jurisdiction  never 
before  given  to  It  Laws  which  have  hereto- 
fore been  passed  in  this  state  regulating 
local  Improvements  by  municipal  governments 
have  provided  for  the  making  of  the  assess- 
ments against  property  benefited  by  municipal 
boards  or  officers  and  not  by  the  courts;  but 
It  Is  grenerally  held  that  the  selection  of  the 
instrumentalities  by  which  the  assessment  is 
to  be  made  is  within  the  discretion  of  the 
Licgislature,  and,  so  long  as  no  constitutional 
right  of  the  property  holder  Is  infringed,  the 
authority  may  be  constituted  as  the  Legis- 
lature may  deem  expedient  We  regard  the 
provision  of  the  charter  in  question  as  being 
Intended  merely  as  an  exercise  of  this  pov- 
er — as  prescribing  in  a  g^ieral  way  the  au- 
thority by  which,  and  the  procedure  through 
which,  the  extent  of  tlie  benefits  and  the 
amount  of  the  assessments  may  be  determin- 
ed and  fixed,  and  not  as  prescribing  a  Ju- 
dicial proceeding  in  the  coimty  court,  as  such, 
and  changlQg  or  adding  to  its  Jurisdiction. 
The  charter,  by  Its  referoioe  to  the  law  reg- 
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vlating  condemnation,  undoubtedly  requires 
that  the  commlBsionera  be  appointed  by  the 
comity  Judge.  Whether  It  contranplates  other 
and  further  action  by  him  la  a  question 
which  need  not  he  determined.  If  it  be  as- 
Bumed  that  It  does,  It  by  no  means  follows 
that  such  action  as  he  la  authorized  to  take 
1b  to  be  regarded  as  the  action  of  the  county 
court,  as  a  court,  In  the  exercise  of  Its  prop- 
er jurisdiction.  Whatever  the  charter  may 
require  as  an  essential  part  of  the  proceeding 
to  fix  the  assessment  must  be  done  to  make  it 
valid  as  an  assessment ;  but  when  all  Is  done, 
and  a  valid  assessment  results,  it  is  still 
not  the  Judgment  of  a  court  such  as  is  es- 
sential to  authorize  an  appeal. 

The  mere  fact  that  the  county  Judge  la 
selected  as  the  authority  to  act  in  forwarding 
the  assessment  proceeeding  does  not  make 
his  action  that  of  the  court,  for  he  may  be 
empowered  by  law  to  do  many  things  which 
cannot  be  regarded  as  in  any  sense  the  ac- 
tion of  the  court.  Brown  v.  Wheelock,  76 
Tex.  387,  12  8.  W.  Ill,  841.  We  are  not  to 
be  understood  as  intimating  an  opinion  as  to 
the  validity  of  the  charter  or  the  ordinances 
or  the  proceedings  had  under  them.  Those 
questions  are  not  properly  before  us.  What 
we  hold  is  that  the  action  taken  is  not  a 
Judgment  of  the  county  court, -and  that  no 
appeal  lies  from^lt,  and  hence  that  there  la 
no  case  before  the  Court  of  Civil  Appeals  in 
which  we  can  properly  answer  certifled  ques- 
tions. 

Certificate  dismissed. 


COHEN  V.  MOORB  et  al. 
(Supreme  Court  of  Texas.    Oct.  30,  1907.) 

t,  JUnOMKNTB— VAOATIIIG — POWEB    OF   CODBT. 

The  power  to  set  aside,  at  tbe  same  term 
at  which  they  are  rendered,  its  judgments  and 
orders,  is  innerent  in  every  court  of  general 
Jurisdiction,  and  It  is  not  taken  away  by  the 
statutory  provisions  reflating  the  subject  of 
new  trials  and  the  settmg  aside  of  defaults. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  80.  Judgment,  |  667.] 

2.  JUSTICKS    or    THB    PEACE  —  SeTTZNO    ASIDE 

Defattlt. 

A  justice  of  the  peace,  who  rendered  judg- 
ment by  default  for  plaintiff,  had  power  on  the 
same  day,  without  notice  to  plaintiff,  and  on 
defendant  8  verbal  motion,  to  set  aside  the  de- 
fault. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  {  401.] 
8.  Same— CoNTiNUANCB— JuBisDicnoN. 

Under  Rev.  St.  1805,  art.  1655,  providing 
that  where  a  judgment  is  set  aside  the  cause 
shall  be  continued  until  the  next  term,  unless 
otherwise  agreed  by  the  parties  with  the  consent 
of  the  Justice,  a  continuance  does  not  deprive  a 
Justice  of  jurMlction  of  the  parties  for  tbe 
time,  and  it  has  power  to  reopen  and  try  the 
case  at  the  same  term  without  notice  though 
sncti  proceeding  is  grossly  irregular,  and  its 
Judgment  is  not  void. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  31,  Justices  of  the  Peace,  {$  401,  407.1 

4.  Mandamus— To  Coitbt— Pbhtiom— Rembdt 

BT   APPEAt.. 

In  mandamus  to  correct  a  judgment  of  a 
Justice   on   the  ground   that   it  was   rwdered 


Xinst  petitioner  in  an  action  wherein  he  was 
Intiff,  and  was  based  on  a  claim  for  unliqui- 
dated damages  set  up  by  defendant  which  could 
only  be  maintained  by  croas-actioB  or  plea  in 
reconvention,  necessitating  notice  to  petitioner, 
an  allegation  that  the  case  was  tried  in  plain- 
tltTB  absence,  and  without  his  knowledge,  was 
not  the  equivalent  of  an  allegation  that  plain- 
tiff had  no  knowledge  of  the  assertion  of  the 
claim,  so  as  to  show  that  the  judgment  was 
void,  but  shows  an  erroneous  judgment,  the 
remedy  for  which  was  by  appeal. 

VBi.  Note.— EVtr  cases  in  point,  see  Cent  Dig. 
vol.  88,  Mandamus,  {  307.] 

Certified  Questions  from  Court  of  Civil 
Appeal  of  Third  Supreme  Judicial  District. 

Action  by  M.  Cohen  against  Minor  Moore 
and  another.  Judgment  for  defendants,  and 
plaintiir  appeals.  Questions  certified  to  Su- 
preme Court    Questions  answered. 

See  106  S.  W.  422. 

James  B.  Yeager,  for  appellant  R.  H. 
Kingsbury  and  Tom  M.  Hamilton,  for  ajfpei- 
lees. 


WILLIAMS,  J.  Certified  questions  from 
the  Court  of  Civil  Appeals  for  the  Third 
District,  as  follows : 

"M.  Cohen  brought  this  suit  in  tbe  county 
court  against  Minor  Moore,  a  Justice  of  the 
peace,  and  Frank  Warner,  and  alleged,  in 
substance :  That  on  the  14tb  day  of  March, 
1906,  he  filed  a  suit  in  Justice  Moore's  court 
against  Warner  upon  a  note  for  $47.45,  and 
to  foreclose  a  Hen  on  certain  personal  prop- 
erty of  the  value  of  $110 ;  that  Warner  was 
duly  cited,  but  failed  to  appear  or  answer; 
that  on  March  26th,  which  was  appearance 
day,  the  justice 'of  the  peace  rendered  judg- 
ment by  default  for  him  (Cohen)  for  $47.46, 
and  a  foreclosure  of  his  lien,  and  made  a 
note  on  his  docket  to  that  effect  but  did  not 
enter  the  same  in  his  minute  lx>ok;  that  in 
the  afternoon  of  said  day,  without  notice  to 
the  plaintiff,  and  without  any  written  mo- 
tion for  a  new  trial,  said  justice  of  the  peace, 
upon  the  verbal  motion  of  the  defendant, 
Warner,  attempted  to  set  aside  said  Judg- 
ment by  default ;  that  the  plalntifTs  attorney 
refused  to  reset  said  case  for  trial  at  that 
term  of  court,  but  that  said  Justice  of  the 
peace,  after  stating  to  the  plainUtrs  attor- 
ney that  he  would  continue  the  case  to  the 
next  term,  tried  it  on  April  7th,  at  that 
term,  in  the  absence  and  without  the  knowl- 
edge of  the  plaintiff,  and  allowed  the  defend- 
ant Warner,  to  set  up  an  unliquidated  and 
Illegal  demand  against  said  note,  and  ren- 
dered Judgment  against  the  plaintiff  for  $76 
and  costs  of  suit  and  canceling  his  note  and 
mortgage;  that  on  April  12th  he  (the  plain- 
tlfF)  filed  his  motion  in  said  court  asking 
that  said  judgment  lie  set  aside,  and  the 
Judgment  rendered  for  him  against  Warner 
for  $47.46  entered  upon  the  minutes,  which 
motion  was  overruled.  He  alleged  that  the 
action  of  the  Justice  of  the  peace  in  at- 
tempting to  set  aside  the  judgment  in  his 
favor  and  retry  the  case  and  render  Judg- 
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ment  against  blm  was  void,  and  he  prayed 
for  a  writ  of  mandamus  compelling  the  Jus- 
tice of  the  peace  to  enter  upon  his  minutes 
the  judgment  rendered  for  blm  and  Issue 
process  to  enforce  the  same,  and  that  the 
temporary  injunction  issued  to  prevent  the 
enforcement  of  the  judgment  in  favor  of 
Warner  be  perpetuated.  The  trial  court  sus- 
tained a  general  demurrer  to  the  petition, 
and  the  plaintiff  has  appealed  and  assigns 
that  ruling  as  error. 

"This  court  affirmed  the  judgment,  and 
held  that  so  much  of  the  provisions  of  chap- 
ter 14  of  title  33  of  the  Revised  Statutes  of 
1895,  relating  to  new  trial  In  justice  of  the 
peace  courts,  as  are  applicable  to  the  facts 
of  this  case,  are  directory  and  do  not  affect 
the  inherent  power  of  such  courts  to  set 
aside  judgments,  even  without  any  motion, 
written  or  oral ;  and  that  the  second  judg- 
ment rendered  by  the  justice  of  the  peace 
was  not  absolutely  void ;  and  that  the  plain- 
tiff's remedy  was  by  appeal  therefrom.  Our 
ruling  in  that  regard  is  sustained  by  Raley 
v.  Sweeney,  24  Tex.  Civ.  App.  620,  60  S.  W. 
573,  decided  by  the  Court  of  Civil  Appeals 
for  the  Fourth  District,  in  which  a  writ  of 
error  was  refused,  but  it  is  in  conflict  with 
Smith  T.  Carroll,  28  Tex.  Civ.  App.  330,  66 
S.  W.  863,  decided  by  the  Court  of  avil  Ap- 
peals for  the  Fifth  District  The  question 
is  material  and  its  decision  necessary. 

"With  this  explanation  and  statement,  the 
Court  of  Civil  Appeals  for  the  Third  Dis- 
trict, in  compliance  with  appellant's  request 
and  with  the  act  of  the  Twenty-Sixth  Legis- 
lature requiring  it  to  be  done,  hereby  certi- 
fies to  the  Supreme  Court  for  decision  the 
question  above  referred  to,  and  upon  which 
our  decision  is  in  confiict  with  Smith  v.  Car- 
roll, supra.  The  specific  question  is:  Had 
the  defendant  Moore,  as  justice  of  the  peace, 
the  power,  without  a  written  motion  aslcing 
it,  and  under  the  circumstances  stated  above, 
to  set  aside  the  judgment  by  default  and  ren- 
der the  second  judgment?  Was  bis  action  In 
so  doing  absolutely  void,  or  only  voidable?" 

We  answer  that  the  Justice  of  the  peace 
had  power  to  set  aside  the  default  at  the 
time  and  under  the  circumstances  stated  in 
the  certificate,  and  the  Court  of  Civil  Ap- 
peals correctly  so  held.  In  the  case  of  Ay- 
cociE  v.  Williams,  18  Tex.  382,  in  which  it 
was  held  that  the  action  of  a  justice  of  the 
peace  in  setting  aside  a  Judgment  within 
10  days  upon  a  motion  of  which  no  notice 
was  given  to  the  opposite  party  was  void,  it 
does  not  appear  that  the  term  of  court  at 
which  the  Judgment  was  rendered  continued 
when  the  new  tri*U  was  granted.  Besides, 
under  the  Constltuticm  of  1845,  which  was 
In  force  when  that  decision  was  rendered, 
justices  of  the  peace  had  only  such  power 
and  jurisdiction  as  were  given  by  the  Legis- 
lature, and  it  might  well  have  been  contend- 
ed that  the  power  to  grant  new  trials  given 
by  the  statute  was  all  the  court  foaseBsei. 


In  the  case  of  Clayton  v.  Hurt,  88  Tev.  593, 
32  S.  W.  876,  it  was  held  that  the  present 
Constitution  "confers  upon  them  (Justices 
of  the  peace)  the  general  judicial  powers  of 
the  government  over  the  subjects  therein 
specified,  subject  to  the  limitations  therein 
prescrll>ed,  and  such  Jurisdiction  is  as  general 
and  exclusive  as  is  that  of  the  various  other 
courts  mentioned  In  the  Constitution  over 
the  subjects  committed  to  them."  The  power 
to  set  aside  at  the  same  term,  at  which  they 
are  rendered,  its  judgments  and  orders,  is 
one  Inherent  in  every  court  of  general  Juris- 
diction, and  It  Ib  not  taken  away  by  the  stat- 
utory provisions  which  regulate  the  subject 
of  new  trials  and  the  setting  aside  of  de- 
faults. This  has  repeatedly  been  held  with 
reference  to  the  district  and  county  courts 
In  which  the  statutes  prescribe  the  times  for 
filing  such  motions  and  require  them  to  be  in 
writing  as  fully  as  Is  required  In  Justice's 
courts.  The  principle  was  applied  to  jus- 
tice's courts  -by  the  Court  of  Appeals  In  the 
case  of  Hlnzie  v.  Ward,  1  White  4  W.  Civ. 
Cas.  Ct  App.  §  1314.  The  order  setting  aside 
the  default  not  being  void,  the  cause  stood 
open  for  further  trial,  and  the  justice  of 
the  peace  still  had  Jurisdiction  over  the  sub- 
ject-matter and  the  parties,  with  power  to 
render  final  Judgment         • 

The  facts  stated  iu  the  certificate  and  the 
contention  of  the  appellant  Involve  the  fur- 
ther question  Whether  or  not  conceding  the 
proposition  Just  decided,  the  Justice  of  the 
peace  had  power  to  render  the  particular 
Judgment  which  he  entered  after  the  default 
had  been  set  aside.  It  is  not  clear  that  the 
Court  of  Civil  Appeals  meant  to  put  this 
question,  but  as  that  stated  seems  to  refer 
to  the  particular  judgment  finally  rendered 
and  the  power  of  the  court  to  render  it  un- 
der the  circumstances  stated,  we  have  con- 
cluded that  it  is  presented  to  us  for  decision. 
Rev.  St  1895,  art  1655,  provides  that  where 
a  Judgment  is  set  aside  the  cause  shall  be 
continued  until  the  next  term,  unless  other- 
wise agreed  by  the  parties  with  the  consent 
of  the  Justice.  This  seems  to  be  a  direction 
to  the  court  and  not  a  provlsicm  which  con- 
tinues the  cause  by  its  own  opera'tion,  but  we 
shall  treat  the  subject  as  if  the  allegations  In 
the  petition  showed  that  a  continuance  bad 
been  ordered,  l^e  question,  then,  is  whether 
or  not  a  continuance  deprives  the  court  of  Its 
Jurisdiction  over  the  parties,  for  the  time,  so 
that  It  has  not  the  power  to  reopen  and  try 
the  cause  at  the  same  term  without  notice. 
It  Is  well  settled  that  although  Jurisdlctiou 
of  the  subject-matter,  and  of  the  parties  lias 
been  acquired,  it  may  be  lost  by  subsequent 
proceedings  or  events.  The  ways  la  which 
this  may  happ^i  are  stated  by  the  elemen- 
tary writers,  but  we  find  no  mention  of  the 
entering  of  a  continuance  being  among  them. 
Freeman  on  Judgments,  SS  121,  135;  Work 
on  Courts,  etc.,  8  24,  pp.  14&-156.  On  the 
contrary,    we    find   a   number   of    decisions 
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which  treat  the  setting  aside  of  a  continu- 
ance and  the  trial  of  the  cause  without  no- 
tice at  the  same  term  at  which  the  con- 
tinuance was  entered  as  being  within  the 
inherent  power  of  the  court  above  stated. 
Gray  v.  Ulrlch,  8  Kan.  112 ;  Marsh  v.  Morse, 
18  Mo.  478.  Of  course,  such  proceedings  are 
grossly  irregular,  and  often  unjust  In  their 
results;  but,  as  they  are  within  the  juris- 
diction, and  therefore  not  yold,  the  remedy 
for  their  correction  Is  an  appellate  one,  pri- 
marily, and,  only  In  the  event  of  lack  of 
opportunity  to  prosecute  such  a  proceeding, 
by  a  resort  to  equity  fw  relief.  But  the 
action  of  the  court  cannot  be  treated  as 
void. 

Another  question  grows  out  of  the  allega- 
tion that  the  judgment  was  based  upon  a 
claim  set  up  by  defendant  which  in  its  na- 
ture was  not  a  statutory  set-off,  which  could 
be  pleaded  as  a  mere  defense  (Rev.  St.  1895, 
arts.  750-757),  but  was  one  for  unliquidated 
damages  which  could  only  be  maintained,  if 
at  all,  by  cross-action  or  plea  In  reconven- 
tion. If  the  petition  bad  shown  that  plain- 
tiff had  no  notice  of  its  assertion,  a  serious 
question  as  to  the  validity  of  the  judgment 
would  have  been  raised.  Harris  t.  Scbllnke, 
95  Tex.  88,  65  S.  W.  172.  But,  for  all  that 
appears,  the  plaintiff  may  have  been  notified 
that  the  claim  was  set  up  against  him.  The 
allegation  that  the  case  was  tried  in  his 
absence  and  without  his  knowledge  is  not 
su£Bcient  to  show  the  fact  referred  to.  The 
petition  does  not  therefore  show  that  the 
judgment  is  void,  but  does  show  a  case  In 
which  he  could  have  bad  relief  by  appeal. 
The  Court  of  Civil  Appeals  did  not  err  in  its 
decision. 

No  question  has  been  made  as  to  the  juris- 
diction of  the  county  court,  rather  than  the 
district  court,  to  grant  the  mandamus  and 
injunction  sought,  and  we  have  not  referred 
to  it,  since,  whatever  might  be  the  conclur 
sion,  the  Judgment  dismissing  the  action  was 
the  proper  one. 


BROWN  et  al.  ▼.  CANTERBURY  et  al. 
(Supreme  Court  of  Texas.    Nov.  6,   1907.) 

1.  Vendor  and  PuacnASEB— Lien  Reserved 
—Enforcement — Title  or  Pubcuaseb  at 
Sale. 

Where  the  vendor  of  land,  under  a  deed  re- 
taining a  vendor's  lien,  sued  on  a  note  given  for 
the  price,  obtained  judgment  and  caused  the 
land  to  be  sold  thereunder,  the  purchaser  took 
the  title  of  the  vendees,  and  also  the  legal  title 
which  remained  in  the  vendor  to  secure  the 
debt,  although  the  vendees  had  prior  thereto 
conveyed  part  of  the  land. 

fBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  ((  815,  819.] 

2.  Sams— Nature  and  Extent  of  Ljen. 

The  original  vendor  of  land  under  executory 
contract  retains  the  le^l  title  only  to  secure  the 
payment  of  the  unpaid  price. 

fEd.  Note.— For  cases  in  point,  see  Ont.  Dig. 
voL  48,  Vendor  and  Purchaser,  (  83.] 


Certified  Questions  from  Court  of  Civil  Ap- 
peals of  First  Supreme  Judicial  District. 

Action  by  Ann  D.  Brown  and  others  against 
P.  C.  Canterbury  and  others.  Judgment  for 
defendants,  and  plaintiffs  appeal.  The  Court 
of  Civil  Appeals  reversed  the  judgment,  and 
on  rehearing  certified  questions  to  the  Su- 
preme Court    Questions  answered. 

Fisher,  Sears  &  Campbell  and  C.  U  Brad- 
ley, for  appellants.  Ewing  &  Ring,  G.  H. 
Peudarvis,  Cohbs  &.  llildebrand,  and  Ross  & 
Wood,  for  appellees. 

BROWN,  J.  (Certified  questions  from  the 
Court  of  Civil  App«Us  for  tlie  First  District, 
as  follows : 

"Ann  D.  Brown  and  others  in  the  right  of 
the  heirs  of  Horace  Baldwin,  deceased, 
brought  this  action  of  trespass  to  try  title 
to  recover  of  O.  P.  Shearn  and  others,  hold- 
ing in  the  right  of  the  estate  of  Charles 
Shearn,  deceased,  blocks  323  and  328  of 
Charles  Shearn's  addition  to  the  city  of  Hous- 
ton. Other  blocks  of  that  addition  were  orig- 
inally Included  In  the  suit,  'but  were  elimi- 
nated prior  to  the  trial,  and  are  not  here  in- 
volved. The  Galveston,  Harrisburg  &  San 
Antonio  Railway  Company  and  the  Southern 
Pacific  Company,  two  of  the  defendants,  dis- 
claimed as  to  all  the  land  sued  for  except 
block  323,  and  as  to  that  pleaded  not  guilty 
and  limitation  of  three,  five,  and  ten  years. 
These  companies  also  vouched.  In  those  oc- 
cupying the  relation  of  warrantors,  but  no 
question  arises  as  to  them  on  this  appeal. 
The  other  defendants  pleaded  not. guilty. 
The  cause  was  tried  without  a  jury  and  re- 
sulted In  a  judgment  for  defendants. 

"The  facte  are  as  follows:  In  December, 
1837,  the  co-owners  with  J.  S.  Hoiman  execut- 
ed and  delivered  to  him  a  power  of  attorney 
to  sell  100  acres  of  land  owned  in  common 
by  them,  of  which  the  land  In  controversy 
Is  a  part  Pursuant  to  this,  on  June  16,  1839, 
Hoiman,  for  himself,  and  as  attorney  in  fact 
for  his  associates,  sold  and  conveyed  the  same 
1(N)  acres  to  Portis  &  Tarply  in  consideration 
of  $1,300,  evidenced  by  four  notes  for  $325 
each,  due,  respectively,  in  8,  12,  18,  and  24 
months  from  date ;  the  lien  being  retained  In 
the  deed.  On  July  27,  1839,  Portis  &  Tarply 
sold  and  conveyed  to  Manly  Sexton  a  distinct 
60  acres  out  of  the  100  acres  above  named, 
and  the  land  in  controversy  is  a  part  of  this 
60  acres.  This  deed  recited  a  cash  payment 
of  $1,(XX).  On  the  same  day  Manly  Sexton 
sold  and  conveyed  the  same  50  acres  to  Hor- 
ace Baldwin  for  a  recited  cash  consideration 
of  $3,500;  the  deed  also  reciting  that  the 
land  was  unlocnmbered.  The  plaintiffs  were 
shown  to  be  the  owners  of  such  title  as  Hor- 
ace Baldwin  bad.  In  1841,  J.  S.  Hoiman 
brought  suit  against  Portis  &  Tarply  on  a 
note  for  $325  and  procured  personal  judgment 
thereon.  No  lien  was  either  foreclosed  or 
asserted.  Upon  this  Judgment  execution  Is- 
sued, the  return  showing,  among  other  things. 
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that,  oa  the  refusal  of  the  judgment  defend- 
ants to  point  out  property  for  levy,  the  .writ 
was  levied  on  the  100  acres  first  mentioned 
herein;  the  same  having  been  pointed  out  by 
Thomas  M.'  Bagby,  'agent  of  Bolman.'  There- 
after, on  Octot>er  4,  1S12,  the  land  was  duly 
appraised,  advertised,  and  ofTered  for  sale  by 
the  sheriff.  His  return  further  shows  that  it 
was  sold  to  Thomas  M.  Bagby  on  a  bid  of 
$266.66,  but  that  Bagby  had  failed  to  com- 
ply with  bis  bid,  so  the  execution  and  sheriff's 
deed  which  the  sheriff  had  prepared  were 
returned  to  the  cleric  of  the  court  The  rec- 
ords of  Harris  county  show  the  record  of  a 
deed  of  date  October  4,  1842,  from  the  sheiv 
Iff  of  Harris  county  to  Thomas  M.  Bagby, 
purporting  to  convey  the  land  so  sold  at  sher- 
iff's sale.  This  deed  purports  to  have  been 
proved  for  record  by  a  subscribing- witness 
thereto.  There  la  no  direct  evidence  that  it 
was  evvt  delivered  by  the  sheriff,  or  that  Bag- 
by ever  complied  with  his  bid.  We  find,  how- 
ever, that  It  was  in  fact  delivered.  On  No- 
vember 16,  1844,  Thomas  M.  Bagby  sold  and 
conveyed  to  Charles  Sbeam,  by  deed  which 
declared  that  the  land  was  his  own,  the  100 
acres  mentioned  above,  and  the  defendants 
deraign  their  title  regularly  under  the  deed 
from  Bagby.  This  deed  and  the  deed  from 
the  sheriff  to  Bagby  were  placed  of  record 
January  11  and  January  13,  1845,  respective- 
ly. The  deed  from  Portis  &  Tarply  to  Man- 
ly Sexton  was  recorded  on  the  day  of  its 
date.  The  deed  from  Sexton  to  Horace 
Baldwin  was  recorded  August  1,  1839,  so 
that  both  these  deeds  were  of  record  long 
prior  to  the  sherUTs  sale  under  the  Hoiman 
Jndgmoit 

"The  claim  of  Sheam  and  those  holding  un- 
der him  has  been  continuously  and  openly  as- 
serted without  question  or  challenge  from  any 
•ource  until  shortly  prior  to  the  institution 
of  this  suit  In  1901.  They  have  paid  the 
taxes,  and  as  early  as  some  time  between 
1860  and  1870  the  land  was  platted  into  lots 
and  bloclts  by  Sheam  as  an  addition  to  the 
dty  of  Hoiiston.  Horace  Baldwin  lived  in  the 
city  of  Houston  until  about  1850,  and  died 
shortly  thereafter  In  Galveston.  His  heirs, 
or  some  of  them,  have  lived  In  Houston  ever 
since.  No  taxes  appear  to  have  been  paid 
under  the  Baldwin  claim.  Homes  have  been 
built  on  parts  of  the  land  under  the  Shearn 
claim,  and  the  railway  companies  have  erect- 
ed shops  and  terminals  on  parts  of  it  claim- 
ed by  them,  and  have  so  held  tor  so  long  that 
they  have  title  under  the  statute  of  limita- 
tlone  of  10  years  against  all  the  plaintiffs 
except  those  under  coverture.  The  property 
was  not  inventoried  as  a  part  of  Baldwin's 
estate,  but  snch  force  as  this  .has  is  modi- 
fled  by  the  further  fact  that  he  died  in  Gal- 
veston, and  that  other  property  apparently 
belonging  to  him  was  also  omitted  from  the 
Inventory.  All  the  parties  and  witnesses  to 
these  transactions  are  dead.  The  papers  in 
the  cause  of  Hoiman  v.  Portis  &  Tarply  have 
been  lost  or  destroyed,  and  snch  facts  with 


reference  thereto  as  were  shown  opon  the 
trial  appeared  from  the  Judgment  and  execu- 
tion dockets  and  the  testimony  of  a  witness 
who  had  seen  the  note  and  execution  with 
its  return.  The  note  forming  the  basis  of 
that  suit  i«  shown  only  by  circumstances  to 
have  been  one  of  the  series  of  vendor's  lien 
notes  in  question,  but  It  recited  that  it  was 
executed  in  payment  for  land.  It  was  shown 
that  another  suit  was  subsequently  brought 
by  Hoiman  against  Portis  &  Tarply  on  a  note 
for  like  amount,  and  a  lien  was  therein  as- 
serted. The  papers  are  lost,  and  it  only  pre- 
sumptively appears  that  that  note  was  one 
of  the  series.  The  Judgment  rendered  on  this 
last  was  one  of  foreclosure,  and  execution 
and  order  of  sale  were  returned  nulla  bona. 
These  purchase-money  notes  have  never  been 
paid.  The  appellants  contend :  That  as  Bald- 
win, the  Bubvendee  of  Portis  &  Tarply,  was 
not  made  party  to  the  suit  of  Hoiman  under 
which  the  land  was  sold  to  Bagby,  and  as 
the  defendants  in  that  Judgment  had  parted 
with  all  their  Interest  In  the  50  acres  in  ques- 
tion, nothing  passed  by  the  sheriff's  deed  ex- 
cept the  60  acres  not  sold  by  Portis  &  Tar- 
ply, and  that  the  Judgment  In  no  respect 
bound  Baldwin.  Further,  that  as  the  Judg- 
ment sought  by  Hoiman  In  his  suit  on  the 
$325  note  was  personal,  and  as  he  did  not 
choose  to  put  in  Issue  his  vendor's  lien,  the 
superior  title  remained  In  Hoiman  and  his 
co-owners,  and  that  after  this  lapse  of  time 
the  vendor's  lien  notes  which  gave  life  to 
that  title  should  be  conclusively  presumed  to 
have  been  discharged. 

"The  appellees  seek  to  sustain  the  Judg- 
ment upon  the  grounds:  First  That  the 
sale  to  Bagby  under  the  Hoiman  Judgment 
passed  to  the  execution  purchaser  whatever 
rights  Hoiman  had  in  the  land  levied  on  and 
sold,  and  therefore  Bagby  became  the  owner 
of  the  superior  title  retained  by  the  vendor** 
lien'  in  the  deed  to  Portis  &  Tarply.  Second. 
That  the  facts  authorized  the  presumption 
that  Bagby  purchased  at  execution  sale  as 
the  agent  of  Hoiman,  the  bid  being  credited 
on  the  execution,  from  which  it  follows  that 
the  position  of  Hoiman,  the  bolder  of  the 
superior  title,  was  not  changed,  and  the 
right  remained  In  Baldwin,  unaffected  by 
the  Judgment  and  execution  sale,  to  dis- 
charge the  lien  by  timely  action  and  perfect 
his  rights,  which  he  did  not  do,  which  the 
claimants  nnder  him  do  not  now  offer  to  do^ 
and  which  they  would  not  be  permitted  to 
do  at  this  late  day. 

"The  trial  court  held,  as  an  Inference  of 
fact,  that  Bagby  acted  as  agent  of  HolmaQ 
in  the  purchase  at  execution  sale,  that  the 
vendor's  lien  notes  remained  undiscliarged, 
and  rested  bis  Judgment  upon  the  theory  em- 
bodied In  appellees'  second  contention.  This 
court  held  that  the  evidence  did  not  present 
the  issue  of  Bagby's  agency  for  Hoiman  In 
making  the  purchase  at  e:pecutlon  sale,  and 
that  the  superior  title  retained  by  Hoiman 
did  not  pass  to  Bagby  by  that  sale.    Upon 


Digitized  by 


Google 


TexJ 


BROWN  T.  CANTERBURY. 


1057 


tbis  conclusion,  we  rerersed  tbe  Judgment 
and  remanded  the  cause.  The  case  Is  now 
pending  before  us  on  motion  for  rehearing. 
We  respectfully  certify  for  your  decision  tbe 
following  questions: 

"First  Do  the  facts  stated  present  the 
issue  «f  the  agency  of  Bagby  to  make  the 
purchase  at  execution  sale  for  and  on  behalf 
of  Holman,  the  Judgment  plaintUf? 

"Second.  We  having  found  as  a  fact  that 
Bagby  did  not  act  as  agent  for  Holman  in 
making  such  purchase,  did  such  title  as 
Holman  had  in  the  property  levied  on  and 
sold,  neTertheless,  pass  thereby  to  the  pur- 
chaser?" 

We  answer  the  second  question  in  the  af- 
firmative. When  Holman  sued  upon  the 
note  for  the  purchase  money  of  the  land, 
obtained  Judgment  against  Portis  &  Tarply, 
the  original  vendees,  and  caused  the  land  to 
be  sold  under  that  judgment,  the  purchaser, 
Bagby,  took  the  title  of  Portis  &  Tarply  and 
also  the  legal  title  which  remained  In  Hol- 
man to  secure  the  debt  Portis  &  Tarply, 
having  sold  the  BO  acres  which  appellants 
claim,  had  no  title  to  that  but  Bagby  took 
the  superior  title,  which  Holman  reserved 
in  the  sale  to  Portis  &  Tarply.  Authorities; 
VIeno  V.  Gibson,  85  Tex.  432,  21  S.  W.  1028; 
Freeman,  Ex.  (3d  Ed.)  !  335,  p.  1939;  Vler- 
heller's  Appeal,  24  Pa.  105,  62  Am.  Dec.  365; 
Horbach  v.  Riley,  7  Pa.  81;  Love  v.  Jones, 
4  Watts  (Pa.)  471.  After  stating  the  general 
rule  that  a  purchaser  at  execution  sale  takes 
only  the  title  of  the  defendant  In  execution, 
Mr.  Freeman  says:  "In  some  Instances,  the 
purchaser  acquires  the  interest  of  the  plain- 
tiff as  well  as  of  the  defendant  This  is  so 
whenever  the  title  of  the  plaintiff  is  essential 
to  accomplish  the  manifest  purpose  of  the 
sale.  Thus,  it  the  sale  is  made  to  satisfy 
a  lien  held  by  plaintiff,  it  transfers  such 
lien;  or,  in  case  the  plaintiff  held  the  legal 
title  to  secure  the  debt  the  sale  divests  him 
of  that  also. '  Hence,  when  a  sale  is  made  to 
enforce  a  vendor's  lien,  the  purchaser  ac- 
quires tbe  interests  both  of  the  vendor  and 
the  vendee  in  the  land."  It  is  the  settled 
law  of  this  state  that  the  original  vendor 
of  land  under  executory  contract  retains  the 
legal  title  only  to  secure  the  payment  of  the 
unpaid  purchase  money.  The  legal  title  be- 
ing held  by  Holman  to  secure  the  payment 
of  the  purchase  money  notes,  this  case  comes 
within  the  exception  stated  by  Mr.  Free- 
man. In  Vleno  v.  Gibson,  above  cited,  the 
bolder  of  the  notes  for  the  purchase  money 
of  a  tract  of  land  sued  on  one  of  the  notes 
foreclosing  tbe  lien.  The  land  was  sold; 
Olbson  purchasing  at  the  sale.  Subsequent- 
ly, the  plaintiff  in  that  judgment  sued  upon 
the  other  purchase  money  notes,  and  sought 
to  foreclose  the  vendor's  Hen  on  the  same 
land;  but  the  court  held  that  he  parted  with 
his  right  to  do  so  by  selling  the  land  under 
tbe  first  judgment     This  case  can  be  sa»- 
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talned  only  upon  the  ground  that  the  legal 
title  held  to  secure  the  notes  passed  by  the 
flrst  sale.  In  Love  v.  Jones,'  cited  above,  the 
court  said:  « *  •  •  where  an  executory 
contract  has  been  made  for  tbe  sale  of  land, 
in  pursuance  of  which  tbe  vendee  has  ob- 
tained the  possession  thereof,  but  not  the 
legal  title,  and  the  whole  of  the  purchase 
money  having  become  payable,  a  part  of 
tbe  whole  whereof  remains  unpaid,  the  ven- 
dor institutes  an  action  founded  upon  the 
contract  and  in  affirmance  thereof  obtains  a 
judgment  for  the  recovery  of  the  money, 
under  which  he  levies  upon  and  sells  the 
land,  be  must  be  considered  as  selling  all 
that  estate  in  tbe  land,  whatever  it  may  be, 
which  he.  agreed  to  sell  and  convey  to  the 
defendant  The  vendor,  being  the  plaintiff 
In  such  case  and  the  owner  of  the  legal  es- 
tate, has  the  right  to  agree  that  such  shall 
be  the  effect  of  the  sale  by  the  sheriff  under 
his  judgment;  and  in  order  that  complete 
justice  may  be  done  to  all  concerned,  with- 
out delay, 'and  with  as  little  expense  as  pos- 
sible, It  is  right  and  necessary  that  the 
agreement  of  the  plaintiff  to  this  effect 
should  be  Implied  from  his  having  caused 
the  land  to  be  levied  on  and  sold  under  his 
judgment  By  giving  this  effect  to  the  sale, 
complete  justice  is  more  likely  to  be  done, 
perhaps,  to  every  one  concerned,  than  could 
be  bad  in  any  other  course  of  proceeding 
that  could  be  adopted."  If  this  be  not  the 
correct  rule,  then  Holman  could  have  taken 
from  Bagby  tbe  land  he  bought  if  Portis  & 
Tarply  failed  to  pay  tbe  other  notes.  Such 
a  result  would  not  be  tolerated  by  tbe  courts. 
The  Court  of  Civil  Appeals  referred  to 
Fisher  v.  Poote,  25  Tex.  Supp.  311,  and  Mey- 
er V.  Paxton,  4  Tex.  Civ.  App.  20,  23  8.  W. 
284,  to  -support  their  conclusion.  In  Fisher 
V.  Foote,  the  facts  were,  in  substance,  that 
Fisher  sold  the  land  in  controversy  to  one 
Brown  for  |500  cash  and  a  note  for  f 500. 
Brown  sold  to  Tajrlor  for  tbe  same  price, 
and  Fisher  took  a  note  from  Taylor  for  $500, 
releasing  the  note  for  like  amount  from 
Brown,  and  conveyed  tbe  land  to  Taylor, 
who  gave  a  note  to  Brown  for  $500  with 
mortgage  on  the  land  to  secure  that  note. 
There  was  no  reservation  of  lien  to  se- 
cure tbe  note  given  by  Taylor  or  to  Fisher. 
Fisher  sued  upon  the  note  given  to  him — 
Brown  was  not  a  party — and  caused  the 
land  to  be  sold,  at  which  sale  Fisher  pur- 
chased. Brown  foreclosed  his  mortgage  and 
caused  the  land  to  be  sold  under  that  de- 
cree. Foote  became  the  purchaser.  Brown's 
decree  foreclosing  the  mortgage  was  entered 
before  the  sale  under  Fisher's  execution. 
The  Supreme  Court  decided  the  case  upon 
tbe  priority  of  the  mortgage  lien  over  the 
judgment  lien.  The  court  said:  "The  Judg- 
ment lien  arose  subsequently  to  the  giving 
of  the  mortgage,  and,  of  course,  was  subor- 
dinate to  that,  and  the  purchaser  at  the  sale 
under  the  judgment  took  the  title  subject  to 
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the  Hen  of  the  mortgage."  Fisher  t.  Foote, 
25  Tex.  Supp.  317.  The  question  now  under 
consideration  wag  not  before  that  court.  It 
is  true  the  court  referred  to  the  matter  in 
this  language:  "The  purchaser  at  the  execu- 
tion sale  acquired  no  right  or  interest  by 
hlB  purchase,  as  against  the  title  of  the  pur- 
chaser at  the  sale  under  the  decree  of  fore- 
closure of  the  mortgage^  Even  if  the  ven- 
dor's lien  might  be  enforced  by  execution  up- 
on the  Judgment,  still,  being  a  secret  lieu, 
it  could  not  be  set  up  against  a  purchaser  of 
the  land  bona  fide,  without  notice  of  the 
lien,  and  such  the  plaintUf  appears  to  have 
been."  In  using  that  language,  the  court 
had  in  mind  only  the  vendor's  lien,  and  did 
not  in  the  remotest  sense  refer  to  the  title 
reserved  to  secure  the  lieu.  It  will  be  seen 
that  the  reason  given  by  the  court  why 
Fisher  did  not  acquire  the  equity  of  redemp- 
tion was  that  It  had  been  foreclosed  under 
the  mortgage.  In  that  case,  Fisher  parted 
with  the  legal  title  when  he  deeded  the  land 
to  Taylor.  Therefore  he  had  no  title  to 
transmit,  and  the  question  we  have  could  not 
have  arisen.  The  question  in  hand  was  not 
Involved  in  Meyer  v.  Paxton.  Judge  Wil- 
liams said:  "The  charge  should  have  beeu 
given,  and  the  decision  of  the  case  should 
have  been  made  to  depend  upon  the  issue 
whether  or  not  the  land  was  the  homestead 
of  Freeland  at  the  date  of  the  levy."  Meyer 
V.  Paxton.  4  Tex.  Civ.  App.  29,  23  8.  W.  284. 
It  Is  apparent  that  the  issue  involved  here 
did  not  arise  in  that  case.  In  fact,  the 
plaintiff  In  the  execution  did  not  have  the 
legal  title  to  the  land,  and  therefore  it  could 
not  have  passed  by  the  sale. 

Counsel  for  appellant  cite  Summers  ▼. 
Hancock,  23  Tex.  150,  as  conclusively  set- 
tling the  question.  In  that  case  W.  J.  Ry- 
an transferred  a  note  given  to  him  by  Han- 
cock for  the  land  In  question  to  M.  K.  Ryan, 
who  sued  W.  J.  Ryan  aiad  Hancock,  and  ob- 
tained judgment,  under  which  the  lots  were 
sold  and  bought  by  Slayton.  The  Summers 
were  not  parties  to  the  suit.  W.  J.  Ryan 
gave  bond  for  title  to  Hancock,  and  when 
the  latter  sold  to  Summers,  by  agreement,  be- 
tween the  parties,  W.  J.  Ryan  made  a  deed 
to  the  Summers,  who  gave  the  note  sued  up- 
on. Summers  pleaded  failure  of  considera- 
tion, alleging  that  the  sale  under  the  execu- 
tion conveyed  the  superior  title  to  Slayton, 
who  purchased  at  the  sale.  It  is  patent  that 
the  issue  presented  here  did  not  arise,  be- 
cause the  legal  title  was  vested  in  Summers 
by  the  deed  from  W.  J.  Ryan,  and  M.  K. 
Ryan,  the  assignee  of  the  purchase  money 
notes,  the  plaintiff  in'  the  execution,  had  no 
title,  legal  or  equitable. 

Since  Bagby  took  the  legal  title  of  Holman 
under  the  sale,  it  Is  unnecessary  for  us  to 
answer  the  first  question.  Whether  Bagby 
bought  for  Holman  or  not  becomes  immate- 
riaL 


GRINER  T.  THOMAS,  District  Judge. 
(Supreme  Court  of  Texas.     Oct  23,  1907.) 

1.  Officers— Revovai/— Legislative  Power. 

Where  the  Constitution  prescribes  a  mode 
for  removing  officers,  the  Legislature  may  not 
authorize  a  removal  in  another  mode. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Officers,  |  90.] 

2.  Judges— Tehfobabt   Suspensioh— Consti- 
TDTioNAi,  Law. 

Rev.  St.  1895,  art  3550,  empowering  dis- 
trict judges  to  suspend  temporarily  county  judg- 
es, etc.,  for  whose  removal  a  petition  has  been 
presented  to  him,  and  to  appoint  some  one  to 
fill  the  temporary  vacancy,  is  not  a  violation  of 
Const  art  5,  S  15,  fixing  the  connty  judge's 
term  at  two  years;  section  24  providing  for  the 
removal  of  such  officer  by  the  district  judge  for 
certain  causes  established  by  the  verdict  of  a 
jury,  and  section  28  providing  that  vacancies  in 
the  office  of  county  judge  shall  be  filled  by  the 
commissioner's  court. 

3.  Saue. 

Under  Rev.  St  1895,  art.  3550,  authorizing 
the  temporary  suspension  of  connty  jndges,  etc., 
for  whose  removal  a  petition  has  been  presented 
at  any  time  after  the  order  for  final  hearing. 
and  requiring  notice  of  such  hearing  to  be  giv- 
en, notice  and  hearing  are  not  necessary  before 
the  suspension  may  be  made. 

4.  CONSTmjTlONAL    LaW    —   DUE    PBOCESB   OF 

Law— Suspension  fbom  Office. 

Since  such  property  right  in  an  office  as  the 
holder  has  is  qualified  by  all  pre-existing  valid 
laws,  providinj^  for  its  suspension  or  termina- 
tion, the  application  of  remedies  so  provided 
for  does  not  unduly  deprive  him  of  any  prop- 
erty. 

Original  petition  by  J.  G.  Grlner  for  man- 
damus to  B.  C.  Thomas,  dlBtrict  judge.  Writ 
refused. 

Newton  &  Ward,  for  relator.  Geo.  M. 
Thurmond  and  Walter  OUHb,  for  respondent 

WILLIAMS,  J.  Relator  has  applied  to  this 
court  for  a  writ  of  mandamus  to  compel  the 
respondent,  who  is  judge  of  the  Sixty-Third 
judicial  district,  to  vacate  an  order  made  by 
him  temporarily  suspending  rel&tor  frmn  bis 
office  of  county  judge  of  Val  Verde  county, 
pending  the  hearing  of  a  petition  for  the  re- 
moval of  relator  from  his  office;  and  relator 
also  asks  that  If  he  be  not  entitled  to  such 
relief,  respondent  be  ordered  to  give  him  a 
speedy  trial  upon  such  petition.  The  peti- 
tion for  the  removal  of  relator,  as  to  the  suf- 
ficiency of  which  no  question  is  made,  was 
presented  to  the  respondent  on  the  15th  day 
of  June,  1907,  whereupon  he  made  his  order 
for  the  issuance  of  citation  to  the  relator  to 
appear  on  the  first  day  of  the  next  term  of 
the  court,  November  25,  1907 ;  and  also  made 
a  further  order  suspending  relator  from  his 
office  until  final  trial  should  be  had,  and  ap- 
pointing Henry  I.  Moore,  Esq.,  to  discharge, 
in  the  meantime,  the  duties  of  county  judge. 
No  notice  was  given  to  respondent  before  the 
order  of  suspension  was  made.  This  state- 
ment is  sufficient  to  raise  the  questions  dis- 
cussed, since  the  proceedings  for  removal  eon- 
form  to  the  provisions  of  the  statute  regulat- 
ing the  removal  of  county  officers.    Chapter 
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2  of  title  74  of  the  ReTlsed  Statutes  of  1895. 
The  application  for  mandamus  was  presented 
to  some  of  the  Justices  of  this  court  in  vaca- 
tion, and  they  were  asked  then  to  issue  the 
mandamus  under  the  authority  of  article  946, 
Rev.  St.  1895,  but  were  of  the  opinion  that 
the  Legislature  was  empowered  by  section  3 
of  article  6  of  the  Constitution  to  confer  such 
original  Jurisdiction  upon  the  court  only,  and 
not  upon  the  Judges  thereoft  The  cause  was 
therefore  set  down  for  a  hearing  In  term 
time,  and  was  submitted  on  the  first  day  of 
this  term. 

The  chief  contention  of  counsel  for  relator 
Is  that  article  3550  of  the  Revised  Statutes 
of  1893,  which  attempts  to  empower  the  dis- 
trict Judge  to  suspend  temporarily  an  officer 
for  whose  removal  a  petition  has  been  pre- 
sented to  him,  Is  unconstitutional  and  void. 
The  argument.  In  the  main,  Is  based  upon 
sections  15,  24,  and  28  of  article  6  of  the 
Constitution,  which  fix  the  term  of  the  office 
of  county  Judge  at  two  years,  and  provide  for 
the  removal  of  such  officer  by  the  district 
Judge  for  given  causes  established  by  the  ver- 
dict of  a  Jury,  and  for  the  filling  of  vacancies 
therein  by  the  commissioners'  court.  It  is 
contended  that  right  to  the  office  la  thus  se- 
cured by  the  Constitution,  and  that  it  can 
only  be  taken  away,  either  temporarily  or 
liermanently,  by  removal  of  the  Incumbent  by 
the  district  Judge,  for  causes  set  forth  In 
writing  and  found  by  a  Jury  to  be  true  as 
presscrlbed  by  section  24. 

It  Is  well  established  by  the  authorities 
that  under  a  Constitution  like  this  there  is 
no  power  in  the  Legislature  to  authorize  a  re- 
moval so  provided  for  otherwise  than  In  the 
prescribed  mode,  and  if  a  temporary  suspen- 
sion of  the  officer,  during  the  pendency  of 
valid  .proceedings  to  remove,  and  as  an  in- 
cident of  such  proceedings,  were  equivalent 
to  a  removal,  the  argument  would  be  com- 
plete. We  thus  state  the  character  of  the 
suspension  as  temporary  and  Incidental  to 
the  trial  of  a  legal  and  valid  proceeding  to 
remove,  because  that  Is  all  that  exists  in  this 
case,  as  well  as  for  the  reason  that  we  do 
not  doubt  that  there  might  be  attempts  at 
suspensions,  as  well  as  at  removals,  that 
would  violate  the  Constitution.  Lowe  v. 
Commonwealth,  8  Mete.  (Ky.)  237;  Gregory 
v.  Mayor,  etc.,  113  N.  X.  416,  21  N.  B.  119,  3 
L.  R.  A.  854.  Regarding  a  suspension  of  the 
character  in  question,  we  find  a  number  of 
decisions  In  point,  all  holding  that  It  Is  with- 
in the  power  of  the  Legislature  to  authorize 
it,  although  the  Constitution  has  In  express 
terms  given  power  only  to  remove  for  cause 
and  upon  a  hearing.  Among  them  is  Poe  v. 
State,  72  Tex.  625,  10  S.  W.  737,  In  which  the 
opinion  discusses  the  very  question  now  rais- 
ed, as  follows:  "It  is  unquestionably  true 
that  the  Constitution  does  not  allow  the  Leg- 
islature to  confer  upon  the  district  Judges 
authority  to  appoint  a  sheriff  to  fill  a  vacancy. 
It  Is  equally  true  that  It  does  not  allow  the 


Legislature  to  give  him  the  power  to  remove 
one,  and  thus  create  a  vacancy,  without  the 
verdict  of  a  Jury.  The  suspension  of  an  officer 
may  be  inconvenient,  and  may  even  prove  to 
be  a  great  wrong  to  him.  While  the  suspen- 
sion Is  by  the  terms  of  the  law  only  a  tempo- 
rary deprivation  of  the  office.  It  in  every  case 
may  be  what  It  In  effect  was  In  this — a  per- 
manent deprivation  of  the  office.  Still  a  sus- 
pension Is  in  no  proper  sense  the  same  thing 
as  a  removal.  We  are  not  at  liberty  by  con- 
struction or  otherwise  to  hold  that  the  provl-* 
sions  of  the  Constitution  with  regard  to  re- 
movals apply  equally  to  suspensions  from  of- 
fice. The  Legislature,  finding  the  power  to 
suspend  undefined  by  the  Constitution,  has 
regulated  Its  exercise  with  due  regard  to  the 
rights  of  the  office  holder.  The  act,  while 
allowing  an  appeal,  authorizes  It  to  be  re- 
turned to  the  next  term  of  the  Supreme 
Court,  wherever  It  may  be  in  session,  and  to 
have  there  precedence  of  the  ordinary  busi- 
ness, and  requires  It  to  be  decided  with  all 
convenient  dispatch.  The  mandate  of  this 
court  is  required  to  be  issued,  unless  there 
be  cause  to  the  contrary,  within  five  days 
after  the  Judgment  is  rendered.  The  law, 
through  the  Instrumentality  of  a  bond  to  the 
su^ended  officer,  undertakes  to  preserve  him 
from  pecuniary  loss,  if  It  shall  be  ascertained 
by  the  verdict  of  a  Jury  that  the  alleged 
causes  for  his  removal  are  Insufficient  or  un- 
true. The  public  Interests,  as  well  as  those 
of  the  office  holder,  are  to  be  regarded.  The 
law  does  not  compel  the  district  judges  to 
suspend  the  officer,  but  Intrusts  them  with 
the  discretion  to  do  it,  a's  it  in  like  manner 
trusts  to  their  discretion  In  many  other  mat- 
ters equally  Important.  The  safety  of  the 
public  aud  every  citizen  is  found  In  the  Ju- 
dicious exercise  of  that  discretion." 

In  that  case  there  had 'been  a  suspension 
upon  proceedings  like  those  adopted  in  this 
case,  and  a  subsequent  trial  and  Judgment 
of  removal,  and  the  appeal  before  the  court 
was  from  the  latter.  We  do  not  see  that  the 
question  of  the  validity  of  the  suspension 
was  properly  Involved  In  the  appeal  from 
the  Judgment  of  removal,  since  the  correct- 
ness of  that  Judgment  could  hardly  have  de- 
pended upon  the  validity  or  invalidity  of  the 
suspension,  and  for  this  reason  we  have  giv- 
eh  the  question  the  reconsideration  demand- 
ed by  its  gravity  and  importance.  The  ap- 
pellant In  the  Foe  Case  did,  however,  raise 
the  question,  and  the  court  treated  It  as  up 
for  decision  and  decided  It.  We  therefore 
give  to  the  opinion  the  respect  to  which  It  is 
entitled,  not  only  because  of  the  ability  of  the 
judges  who  participated  In  It,  but  because 
of  the  clear  and  weighty  reasoning  by  which 
the  conclusion  is  sustained.  We  find  no  de- 
cision upon  the  precise  point  which  conflicts 
with  It,  but  several  that  agree,  not  only  with 
the  conclusion  adopted,  but,  substantially, 
with  the  reasoning  advanced  to  sustain  It 

In  State  v.  Peterson,  50  Minn.  244,  52  N.  W. 
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655,  the  court,  In  passing  upon  the  validity 
of  suCb  a  suspension,  under  a  Constitution 
which  gave  the  Legislature  power  to  provide 
for  the  removal  of  officers  for  malfeasance  or 
nonfeasance  In  the  performance  of  their  du- 
ties, and  a  statute  which  allowed  suspension 
pending  the  proceeding  to  remove,  said :  "But, 
says  respondent,  authority  .to  provide  for  the 
removal  does  not  carry  with  It  the  power  to 
provide  for  the  suspension  of  an  officer. 
Whether  the  power  to  suspend  is  included 
generally  In  the  power  to  remove,  so  that  the 
•former  may  be  exercised  Independently  of 
tl>e  latter,  we  need  not  consider.  But  we  are 
very  clear  that  the  power  of  temporary  sus- 
pension, so  far  as  necessary  and  ancillary 
to  the  power  to  remove,  is  Included  in  the 
latter.  This  is  under  the  familiar  doctrine  of 
implication  that,  where  a  Constitution  gives 
a  general  i)ower  or  enjoins  a  duty,  it  also 
gives  by  implication  every  particular  power 
necessary  for  the  exercise  of  the  one  or  the 
performance  of  the  other.  Cooley,  Const 
Lim.  7&  As  is  well  said  in  State  v.  Police 
Com'rs,  16  Mo.  App.  50:  'The  suspension  of 
an  officer  pending  his  trial  for  misconduct, 
BO  t&T  as  to  tie  his  hands  for  the  time  being, 
seems  to  be  universally  accepted  as  a  fair, 
salutary,  and  often  necessary  Incident  to  the 
situation.  His  retention  at  such  a  time  of 
ail  the  advantages  and  opportunities  afforded 
by  official  position  may  enable  and  encourage 
him,  not  only  to  persist  in  the  rebellious 
practices  complained  of,  but  also  to  seriously 
embarrass  his  triers  in  thefir  approaches  to 
the  ends  of  justice.'  These  considerations 
have  especial  force  as  applied  to  officers  in- 
trusted with  public-  moneys.  The  running  of 
the  governmental  machinery  is  so  intimate- 
ly connected  with,  and  dependent  upon,  the 
public  treasury  that,  unless  summary  power 
and  a  speedy  remedy  be  lodged  somewhere, 
great  danger  to  the  public  may  ensue.  The 
safety  of  the  state,  which  is  the  highest  law, 
imperatively  requires  the  suspension,  pend- 
ing his  trial,  of  a  public  officer — especially 
a  custodian  of  public  funds — charged  with 
malfeasance  or  nonfeasance  in  office.  Sus- 
pension does  not  remove  the  officer,  but  mere- 
ly prevents  him,  for  the  time  being,  from  per- 
forming the  functions  of  his  office,  and,  from 
the  very  necessities  of  the  case,  must  pre- 
cede a  trial  or  hearing.  Such  temporary  sus- 
pension without  previous  hearing  is  fuljy 
in  accordance  with  the  analogies  of  the  law. 
It  is  a  constitutional  principle  that  no  person 
shall  be  deprived  of  his  liberty  or  property  ez- 
c^t  by  due  process  of  law,  which  includes  no- 
tice and  a  hearing.  Tet  it  was  never  claimed 
that  in  criminal  procedure  a  person  could  not 
be  arrested  and  deprived  of  his  liberty  until  a 
trial  could  reasonably  be  had,  or  that  in  civil 
actions  ex  parte  and  temporary  injunctions 
might  not  be  issued  and  retained  in  proper 
cases,  until  a  trial  could  be  had,  and  the 
rights  of  the  parties  determined.  We  have 
no  doubt,  therefore,  of  the  authority  of  the 
Legislature  to  vest  the  Governor  with  power 


to  temporarily  suspend  a  county  treasurer 
pending  the  Investigation  of  the  charges 
against  him  of  official  misconduct" 

The  same  doctrine  was  afterwards  an- 
nounced by  the  same  court  in  the  case  of 
State  V.  Megaarden,  85  Minn.  41,  88  N.  W. 
412.  The  case  of  Allen  t.  State,  82  Ark.  241. 
also,  is  directly  In  point  and  the  decision  in 
the  case  of  State  v.  Lingo,  26  Mo.  496,  in 
principle,  sustains  the  holding  in  Poe  v.  State. 
Other  authorities  toudilng  the  question,  but 
not  conflicting  with  the  doctrine  of  the  Foe 
Case,  are  the  first  cited  above,  and  State  v. 
Police  Com'rs,  16  Mo.  App.  48 ;  Brlnggold  t. 
Spokane,  27  Wash.  207,  67  Pac.  612. 

Admitting  that  the  question  Is  a  debatable 
one,  we  cannot  say  that  the  statute  In  ques- 
tion is  BO  clearly  opposed  to  the  Constitution 
as  to  Justify  us  in  disregarding  it  But  it  la 
urged  that,  if  this  provision  be  valid,  stlU 
notice  and  a  hearing  should  be  required  be- 
fore a  suspension  may  be  made.  It  is  con- 
ceded that  the  statute  does  not  in  terms,  re- 
quire notice;  but  it  Is  insisted  that  It  is 
essential  to  that  due  process  of  law  without 
whidi  no  one  may  be  deprived  of  his  prop- 
erty, and  that  the  requirement  of  it  should 
therefore  be  read  into  the  law.  But  such  a 
requirement  would  be  Inconsistent  with  the 
terms  of  the  statute,  which  prescribes  the 
only  notice  to  be  given,  that  of  the  final  hear- 
ing, and  authorizes  the  suspension  at  any 
time  after  the  order  therefor  has  been  made. 
To  hold  that  notice  and  a  hearing  were  nec- 
essary before  suspension  would  render  the 
power  futile.  To  the  contention  that  suspen- 
'  <n  without  notice  is  a  deprivation  of  prop- 
erty without  due  process,  the  answer  is  that 
such  property  right  in  an  office  as  the  holder 
has  is  qualified  by  all  pre-existing  valid  laws 
which  provide  for  its  suspension  or  termina- 
tion, and  hence  the  application  of  remedies  so 
provided  for  does  not  imduly  deprive  liim  of 
any  property.  Trigg  v.  State,  49  Tex.  6tf9. 
Whether  the  suspension  of  the  relator's  func- 
tions took  effect  at  once  upon  the  making  of 
the  order,  or,  as  contended  by  him,  only  when 
be  received  notice  of  it,  is  a  question  which 
cannot  affect  this  proceeding  to  vacate  the 
order.  It  is  equally  valid  whether  it  operat- 
ed from  one  time  or  the  other. 

The  Importance  which  the  prayer  that  re- 
spondent be  comi>elled  to  fix  for  the  hearing 
of  the  charges  an  earlier '  date  than  that 
specified  in  his  order  would  have  assumed, 
had  we  been  able  to  act  upon  the  application 
when  presented  In  vacation,  no  longer  ex- 
ists, since  no  order  we  might  make  at  this 
late  day  would  very  materially  hasten  the 
trial.  We  therefore  deem  it  unnecessary  to 
pass  upon  the  questions  whether  or  not  the 
petition  to  remove  could  and  should  have 
been  heard  in  vacation,  and  whether  or  not 
the  discretion  of  the  district  Judge  in  fixing 
the  time  for  the  hearing  can  in  any  case  be 
controlled  by  mandamus  from  thU  court. 

Writ  refused. 
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LONEROAN  «t  al.  v  SAN  ANTONIO  LOAN 

&  TRUST  CO 

(Sapreme  Gonrt  of  Texas.     Oct  30,  1907.) 

1.  CONTBACTS  —  BOTLDING  —  ABCHITECTTJRAL 

Defects— LiABiLTiT  fob  LiOsb. 

A  contractor  having  failed  to  complete  a 
building  according  to  plans  and  specifications,  it 
having  fallen  when  nearly  complete,  la  liable  for 
the  loss,  thongh  the  bnilding  fell  throngh  archi- 
tectural defects  and  withont  his  fault;  there 
being  no  guaranty  by  the  owner  as  to  th^  suf- 
ficiency of  the  plans  and  specifications,  and  the 
making  of  the  contract  implying  that  the  con- 
tractor onderstood  the  plans. 

[S3d.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  11   Contracts,  |  1405.] 

2.  Principal  and  Subett— Cuahqe  im  Oon- 
tbact — dibchabob  of  subktt. 

The  rule  that  material  changes  in  a  con- 
tract for  the  performance  of  which  a  I>ond  is 
Siven,  made  without  the  surety's  consent,  will 
ischarge  him  from  liability,  is  not  afFected  be- 
cause the  surety  receives  compensation  for  sign- 
ing the  bond. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Surety,  H  140-161.] 

8.  Samk. 

Generally,  any  material  change  in  a  con- 
tract for  the  performance  of  which  a  bond  is 
given,  without  the  surety's  consent  will  release 
the  surety,  whether  the  change  is  for  his  benefit 
or  not. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Principal  and  Surety,  H  140-161.] 

4.  Sauk. 

The  provision  of  a  building  contract  that 
no  changes  in  the  work  should  oe  made  unless 
noted  on  the  contract  was  for  the  common  bene- 
fit of  the  owner,  the  contractor,  and  the  con- 
tractor's surety,  and  failure  by  the  owner  to 
comply  with  such  provision  could  not  be  waived 
by  him  and  the  principal  so  as  not  to  discharge 
the  surety  on  it  being  disregarded. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Surety,  Sf  162-165.] 

6.    CONTBACTS— BUn-DtNO— SOBCONTBACrOB. 

Where  a  contractor,  in  erecting  a  build- 
ing, nndertoolt  to  do  the  fireproofing,  the  cost 
of  wliich  was  included  in  the  price  of  the  build- 
ing, and  the  specifications  did  not  in  any  way 
take  away  from  tiim  power  to  control  the  fire- 
proofing,  excepting  that  they  required  the  bids 
to  be  for  any  kind  of  good  fireproofing,  the 
contractor  was  not  the  agent  of  the  owner  in 
subcontracting  for  the  fireproofing  so  as  to  make 
the  owner  liable  as  principal  to  the  subcon- 
tractor for  the  work. 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  11,  Contracts,  H  792-795.] 

6.  Mecharics'    Liens  —  Matebialmbn  —  Na- 

TUBK  OF  Lien. 

The  statute  under  which  one  may  fix  a  lien 
for  material  furnished  by  him  does  not  create 
a  debt  against  the  owner,  but  appropriates  so 
much  of  the  money  in  the  owner's  hands  as  is 
due  or  may  become  due  to  the  contractor  to  the 
extent  necessary  to  satisfy  that  claim;  the  own- 
er being  liable  only  as  he  would  be  liable  to  the 
contractor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  34,  Mechanics'  Liens,  §{  140,  141.] 

Error  to  Court  of  Civil  Appeals  of  Fourth 
Supreme  Judicial  District 

Action  by  the  San  Antonio  Loan  ft  Trust 
Company  against  Thomas  Lonergan  and  the 
American  Surety  Company  of  New  York; 
John  W.  Rapp  intervening.  From  a  Judg- 
ment of  the  Court  of  Civil  Appeals,  affirming 


a  judgment  for  plaintiff,  defendants  and 
Intervener  bring  error.  Judgment  as  to  de- 
fendant Lonergan  and  Intervener  affirmed; 
and,  as  to  defendant  company,  reversed  and 
remanded. 

Newton  &  Ward,  Stayton  &  Berry,  Swear- 
Ingen  ft  Tayioe,  and  Thomas  W.  Bnllltt,  for 
plaintiffs  in  error.  Demnan,  Franklin  &  Mc- 
Gown,  for  defendant  In  error. 

BROWN,  J.  The  San  Antonio  Loan  ft 
Trust  Company  instituted  this  suit  against 
Thomas  Lonergan  ft  Co.,  as  principals,  and 
the  American  Surety  Company  of  New  York 
as  Its  surety  to  recover  damages  for  the 
breach,  of  a  contract  and  bond  entered  Into 
by  the  said  parties,  which  we  here  copy: 
"Agreement  made  this  2l8t  day  of  February, 
1899,  between  San  Antonio  Loan  ft  Trust 
Company  of  the  one  part,  and  Thomas  Loner- 
gan ft  Co.,  contractors,  of  the  other  part 
WItnesseth:  Said  Thomas  Ix>nergan  ft  Co., 
contractors,  hereby  agree  In  consideration  of 
the  sum  of  forty-seven  thousand,  five  hundred 
dollars  to  erect  and  build  for  said  San 
Antonio  Loan  ft  Trust  Company,  as  per  plans 
and  specifications,  made  by  Alfred  Giles, 
architect,  of  San  Antonio,  Texas,  a  certain 
building  comer  of  Navarro  and  Commerce 
streets,  in  the  city  of  San  Antonio,  Bexar 
county,  Texas.  The  entire  work  to  be  strict- 
ly In  accordance  with  said  drawings  and 
specifications,  and  also  do  further  agree  to 
perform  the  whole  of  the  Intended  works, 
matters,  and  things  under  the  direction  Qf, 
and  to  the  entire  satisfaction  of,  the  ar- 
chitect whose  dedsion  Is  to  be  final  and  con- 
clusive on  all  points.  The  entire  Commerce 
and  Navarro  street  front  to  be  terra  cotta 
set  and  pointed  up  in  the  best  manner  as  per 
said  plans  and  specifications  and  drawings." 

Thomas  Lonergan  &  Co.  executed  a  bond 
In  the  egam  of  $46,000  with  the  American 
Surety  Company  of  New  York  as  surety,  pay- 
able to  the  San  Antonio  Loan  ft  Trust  Com- 
pany, the  conditions  of  which  are  as  follows: 
"Now  If  the  said  Thos.  Lonergan  &  Go.  shall 
strictly  and  faithfully  carry  out  and  per- 
form the  said  contract  so  entered  into  with 
said  San  Antonio  Loan  ft  Trust  Company 
in  all  particulars  as  required  by  the  terms 
thereof,  and  to  the  full  approval  of  said 
architect  shall  complete  said  works  lu  the 
time  required  by  '  this  contract,  shall  save 
said  San  Antonio  Loan  ft  Trust  Company 
harmless  from  all  damages  growing  out  of  a 
negligent  or  unskillful  performance  of  work 
under  said  contract,  or  resulting  from  any 
violation  of  any  of  the  provisions  contained 
in  said  specifications,  or  from  a  failure  to 
comply  with  the  same,  from  any  cause  what- 
ever, which  Qjeclflcations  and  drawings  are 
hereby  specially  referred  to  and  made  a  part 
hereof,  •  •  •  then  and  In  this  case  this 
instrument  to  be  null  and  void.  Otherwise 
to  remain  In  full  force  and  effect" 

By  Indorsement  on  the  bond  it  was  made 
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to  embrace,  the  following  supplemental  con- 
tract: "This  agreement,  made  this  26th  day 
of  April,  1899,  between  the  San  Aatonlo  Loan 
&  Trust  Company,  of  the  one  part,  and  Thoa. 
Lonergan  &  Co.,  contractors,  of  the  other 
part,  wltnesseth:  Said  Thos.  Lonergan  &  Co., 
contractors,  hereby  agree  In  conslderati<m 
of  the  sum  of  four  thousand  four  hundred 
and  fifty  dollars  ($4,456.00)  to  erect  and  build 
for  said  San  Antonio  Loan  &  Trust  Com- 
pany, as  per  plans  and  specifications  made  by 
Alfred  Giles,  architect,  of  said  San  Antonio 
Loan  &  Trust  Company,  being  drawing  No. 
25,  a  certain  west  wall  of  the  new  building  of 
said  San  Antonio  Loan  &  Trust  Company, 
now  being  constructed  by  said  Thos.  Loner- 
gan &  Co.,  under  contract  heretofore  made 
between  them  and  San  Antonio  Loan  &  Trust 
Company,  which  said  building  Is  situated  at 
the  comer  of  Navarro  and  Commerce  streets, 
situated  In  the  city  of  San  Antonio,  Bexar 
county,  Texas.  The  said  wall  to  be  strictly 
in  accordance  with  the  drawings  and  specifi- 
cations prepared  therefor  by  the  said  ar^ 
chltect,  and  to  be  of  skeleton  construction  with 
brick  filling,  and  to  be  eight  Inches  thick  to 
the  fifth  fioor,  and  the  fifth  floor  to  be 
twelve  Inches  thick.  The  said  Thos.  Loner- 
gan &  Co.  agree  to  perform  the  whole  of 
said  intended  work,  matters  and  things  un- 
der the  direction  and  to  the  entire  satlsfac- 
■  tlon  of  said  architect,  whose  decision  is  to 
be  final  and  conclusive  on  all  points.  The 
said  San  Antonio  Loan  &  Trust  Company 
agree  to  pay  said  contractors  said  sum  of 
money  at  the  times  and  on  the  terms  and 
conditions  specified  and  provided  by  said 
plans  and  specifications,  and  stipulations 
therein  contained.  One  month  additional 
time  Is  allowed  on  original  contract.  Un- 
avoidable delays  in  procuring  beams  shall  be 
talcen  In  favor  of  contractor." 

The  petition  alleged  that,  in  pursuance  of 
the  said  contract  and  bond,  Thos.  Lonergan 
&  Co.  entered  upon  the  performance  of  the 
work  of  building  the  said  house,  and  pros- 
ecuted the  same  until  it  was  nearing  com- 
pletion, when  the  said  house  fell,  and  that 
said  Thos.  Lonergan  &  Co.  failed  and  re- 
fused to  replace  the  said  building,  but  aban- 
doned the  said  work.  The  plaintiff  alleged 
that  it  had  performed  all  of  Its  promises  In 
the  said  contract,  and  in  accordance  with  the 
terms  thereof  bad  paid  to  the  said  Thos. 
Lonergan  &  Co.,  for  labor,  materials,  eta, 
the  smn  of  $25,720.  It  was  alleged  that  both 
Thos.  Lonergan  &  Oo.  and  the  American 
Surety  Company  bad  refused  to  replace  and 
rebuild  the  said  house,  whereby  the  plaintiff 
was  damaged  In  the  sum  paid  for  materials, 
labor,  etc.,  under  the  contract,  and  in  other 
sums  specified  in  the  petition  but  not  neces- 
sary to  be  stated  here. 

Thos.  Lonergan  &  Co.,  answered  by  general 
demurrer,  special  exceptions,  by  general 
denial,  and  by  special  answer,  setting  up 
the  following  defenses:  As  a  special  defense 
to   its  obligation  to  rebuild   the  structure. 


Thos.  Lonergan  &  Co.  alleged,  In  substance, 
that  the  building  did  not  fall  by  reason  of  • 
any  defect  in  the  material  used  by  It  in  the 
construction  of  the  said  building,  nor  for 
want  of  Skill  and  care  In  the  construction 
of  the  same,  but  that  the  said  collapse  was 
caused  solely  by  defects  and  imperfections  in 
the  plans  and  specifications  furnished  by  the 
loan  and  trust  company  to  guide  the  said 
defendants  in  the  performance  of  their  work; 
that  the  said  collapse  was  caused  by  want  of 
skill  on  part  of  the  architect  who  represented 
the  loan  and  trust  company,  and  by  want  of 
care  on  his  part,  as  well  as  his  directing  the 
performance  of  things  Improper  to  be  done 
and  making  changes  in  the  original  plans 
and  specifications  which  weakened  the  build- 
ing and  caused  its  fall.  There  was  no  ques- 
tion made  upon  the  sufficiency  of  the  allega- 
tions In  the  answer  to  present  the  issue  and 
we  have  not  undertaken  to  set  them  out 
with  any  degree  of  particularity,  but  state  in 
genera V  terms  the  defenses  presented.  Thos. 
Lonergan  &  Ca  pleaded  that  the  architect, 
Giles,  inspected  the  work  and  material  and 
accepted  the  same  at  different  times,  where- 
by plaintiff  was  estopped  to  deny  its  lia- 
bility therefor,  and  pleaded  in  reconvention 
against  the  plaintiff  for  the  value  of  work 
done  and  material  furnished  and  not  paid 
for,  based  upon  the  facts  set  up  In  the  an- 
swer to  the  amount  of  $18,930. 

The  American  Surety  Company  of  New 
York  adopted  the  answer  of  Thos.  Lonergan 
-&  Co.,  presented  general  demurrer  and  spe- 
cial exceptions  to  plaintiffs  petition,  general 
denial  of  the  allegations  of  the  petition,  and 
pleaded  specially  that  the  contract  between 
the  plaintiff  and  Thos.  Ix>nergan  &  Co.,  sup- 
plemented by  the  contract  dated  April  26, 
1899,  with  the  specifications  and  plans,  which 
were  made  a  part  thereof,  was  Incapable  of 
execution  or  performance  because  of  uncer- 
tainty therein,  pointing  out  the  uncertainty 
relied  upon,  which  is  not  necessary  for  us 
to  set  out  at  this  time.  The  said  surety  com- 
pany further  pleaded  that  the  specifications 
constituting  a  part  of  the  original  contract 
and  the  bond  guaranteeing  a  performance  of 
the  contract  by  the  said  Thos.  Lonergan  & 
Co.  contained  certain  provisions,  which  are 
set  out  in  the  plea,  and  then  alleged  that 
after  the  execution  and  delivery  of  the  orig- 
inal contract  dated  i'ebruary  21,  1899,  and 
the  execution  and  delivery  of  the  supplemen- 
tal contract  and  bond,  the  San  Antonio  Lioan 
&  Trust  Company  and  Thos.  Lonergan  &  Co., 
without  the  knowledge  or  consent  of  the 
American  Surety  Company  of  New  York,  by 
an  agreement  entered  into  between  them- 
selves, altered  in  various  and  sundi?  wajrs 
the  terms  and  conditions  of  the  said  original 
contract  and  supplemental  contract  and  al- 
tered the  amoimt  and  character  of  the  ma- 
terials to  be  used  and  the  work  to  be  done, 
and  agreed  upon  a  performance  by  the  said 
Thos.  Lonergan  &  Oo.  of  certain  extra  ad- 
ditional work  not  mentioned  In  nor  contem- 
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plated  by  the  said  original  or  supplemental 
contract;  that  at  the  time  of  the  making  of 
the  said  agreement  as  to  the  alterations  no 
agreement  was  made  as  to  the  addition  to  or 
deduction  from  the  original  contract  price 
on  acconnt  thereof,  nor  upon  the  additional 
items  necessary  to  complete  the  same,  nor 
was  any  such  agreement  reduced  to  writing 
and  indorsed  either  upon  the  original  or  sup- 
plemental contract,  nor  was  there  any  at- 
tempt to  malie  an  agreemoit  with  reference 
to  either  of  these  subjects,  nor  was  the  de- 
cision of  the  architect  aalted  in  reference 
thereto,  nor  were  the  changes  noted  on  the 
contract  whereby  the  said  American  Surety 
Company  was  discharged  from  its  obligations 
upon  the  boud  as  the  surety  of  Thos.  Loner- 
gau  &  Co.  The  answer  specified  16  separate 
and  distinct  changes,  alterations,  and  items 
of  extra  work  by  which  it  was  discharged, 
but  they  will  not  be  Inserted  in  this  state- 
m»it,  but  referred  to  as  may  be  necessary. 
The  answer  also  contains  a  plea  of  estopipel, 
in  this,  that  the  architect  was  to  have  full 
power  to  dismiss  from  the  works  any  man 
or  men  for  incompetency  or  misconduct,  and 
the  contractor  should  not  have  any  right, 
without  permission  of  the  architect,  to  rein- 
state such  person;  also,  set  up  the  provision 
In  the  specifications  that  in  case  of  delay  by 
the  contractor  in  providing  and  delivering  the 
requisite  materials,  or  in  the  advancement  of 
work,  a  deficiency  of  workmen,  or  for  mis- 
conduct or  inability,  the  architect  should  pro- 
vide, at  the  expense  of  the  contractor,  all 
such  materials  and  employ  such  number  of 
workmen  at  the  works  as  the  architect  may 
think  proper,  and  the  cost  and  charges  in- 
curred shall  be  retained  out  of  the  contract 
and  paid  by  a  reservation  from  the  estimates 
from  time  to  time,  or  amounts  thereof,  which 
may  be  due  as  liquidated  damages.  It  is 
claimed  that  by  virtue  of  these  proTislons  in 
the  specifications  the  loan  and  trust  company 
did  represent  and  guarantee  to  the  defendant, 
as  surety  of  Thos.  Lonergan  &  Co.,  that  Al- 
fred Giles,  acting  for  and  on  behalf  of  the 
San  Antonio  Loon  St,  Trust  Company,  would 
continuously,  as  the  work  of  construction 
progressed,  superintend  the  construction  of 
said  building  in  accordance  with  such  con- 
tract, plans,  and  specifications,  and  that  he 
would  not  permit  to  be  used  or  would  cause 
to  be  removed  from  said  building  all  im- 
proper work  and  materials,  and,  when  the 
same  should  have  been  inspected  and  its  fit- 
ness decided  upon  and  approved  by  the  said 
architect,  the  same  should  be  received  and 
considered  by  all  parties  as  sufficient;  that 
said  architect  did  continuously  Inspect  the 
said  workmanship  and. character  of  materials 
used  in  the  said  building,  and  did  decide  that 
the  said  materials  and  work  were  done  in 
accordance  with  the  contract  and  specifica- 
tions, etc. ;  therefore  that  the  loan  end  trnst 
company  was  estopped  to  assert  against  the 
American  Surety  Company  the  Imperfection 
of  any  such  materials  or  character  of  work. 


"It  was  agreed  upon  the  trial,  by  all  par- 
ties: That  the  firm  of  Thos.  Lonergan  &  Co. 
was  dissolved  by  mutual  agreement  of  Its 
members  on  the  2Sth  day  of  September,  1900, 
and  that  by  the  terms  of  the  agreement  of 
dissolution  Thos.  Lonergan  took  charge  of  all 
the  property  and  assets  of  the  firm  and  as- 
sumed all  its  liabilities.  That  since  the  Insti- 
tution of  the  suit  P.  S.  Larkiui  a  member  of 
the  firm  before  Its  dissolution,  died  insolvent, 
leaving  his  widow  and  children  as  his  sole 
heirs.  ^  That  he  had  never  been  served  with 
process  in  this  case,  and  never  appeared  nor 
submitted  himself  to  the  jurisdiction  of  the 
court,  and  his  wife  and'  children  were  non- 
residents of  Texas,  and,  though  served  with 
notice  to  appear  and  answer,  have  failed  and 
refused  to  do  so.  Wherefore  Thos.  Lonergan 
requested  the  court  that  this  cause  proceed 
against  him  individually  and  against  the 
partnership,  and  that  he  l>e  allowed  to  pros- 
ecute the  same  as  such,  and  the  American 
Surety  Company,  having  also  in  open  court 
requested  that  the  case  proceed  without  P. 
S.  Larkin  or  his  heirs  being  made  parties, 
and  agreed  that  It  would  make  no  objection 
to  the  cause  proceeding  without  Larkin  and 
his  heirs  or  representatives  being  made  par- 
ties, and  the  plalntitF  and  Intervfflter  having 
agreed  that  the  cause  so  proceed,  it  was  or- 
dered by  the  court  that  P.  S.  Larkin  individ- 
ually and  his  widow  and  children  and  heirs 
be  dismissed  from  the  suit,  and  that  the 
cause  proceed  with  plaintiff  as  plaintiff  and 
the  defendant  Thos  Lonergan  In  his  Individ- 
ual capacity  and  the  firm  of  Thos.  Lonergan 
&  Co.,  and  the  American  Surety  Company 
of  New  York  as  defendants,  and  that  Loner- 
gan have  the  right  in  his  individual  capacity 
for  and  in  behalf  of  said  firm  to  defend  said 
suit  and  prosecute  the  cross  action." 

John  W.  B«pp  intervened  in  this  suit,  ai- 
ling that  he  had,  under  a  contract  with 
Lonergan  &  Co.,  furnished  labor  and  material 
for  certain  work  which  was  done  In  the  con- 
struction of  the  building,  which  labor  and  ma- 
terial amounted  to  the  sum  of  $3,426.37. 
Rapp  set  up  the  fact  that  the  building  had 
been  almost  completed,  and  that  for  reasons 
alleged  in  his  intervention  it  fell  and  was  de- 
stroyed. He  claimed  a  judgment  against 
Lonergan  &  Oo.  for  his  debt,  and  also  prayed 
for  a  foreclosure  of  the  mechanic's  lien  upon 
the  lot  on  which  the  building  was  t>eing  con- 
structed. 

'.'Plaintiff  answered  Intervener's  petition  by 
a  general  demurrer,  general  denial,  and 
pleaded'  specially  that  Intervener,  being  a  con- 
tractor's laborer  and  materialman,  should 
not  recover,  in  that  Lonergan  &  Co.  abandon- 
ed their  contract  and  never  completed  the 
building,  nor  delivered  the  same,  the  por- 
tion of  the  work  done  by  Lonergan  &  Co. 
having  been  entirely  destroyed  and  rendered 
utterly  useless  and  valueless  to  plaintiff; 
that  at  the  time  of  the  collapse  of  said  build- 
ing plaintiff  was  not  indebted  to  Lonergan  & 
Co.,  and  therefore  not  Indebted  to  intervener. 
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It  also  plead  the  statute  of  limitations  of 
two  and  fonr  years.  Defendants  Lonergan  & 
Oo.  filed  no  answer  to  intervener's  petition." 

Tile  loan  and  trust  company  filed  special 
ezc«i>tlon8  to  different  portions  of  the  answer 
of  TboB.  Lonergan  Sc  Co.  and  of  the  American 
Surety  Company.  Each  exception  raised  the 
question  of  the  legal  sufficiency  of  the  allega- 
tions to  constitute  a  defense  to  the  plaintiff's 
action.  The  exceptions  were  sustained,  which 
action  of  the  court  is  assigned  as  error  here, 
and  we  will  state  more  fully  the  exceptions 
when  we  come  to  discuss  each  assignment  of 
error. 

The  surety  company  and  Thos.  Lonergan 
&  Co.  make  a  common  defense  against  this 
suit  uiwn  the  contract,  which  we  will  first 
consider,  and  then  examine  Into  the  defense 
made  by  the  surety  company  independently 
of  the  other  defendant.  In  order  to  deter- 
mine the  scope  of  the  contract — that  Is,  what 
the  plaintiffs  in  error  undertook  to  do — we 
must  look  to  the  contract  Itself,  the  specifica- 
tions which  are  made  a  part  of  it,  and  to  the 
bond  given  to  secure  the  performance  of  It 
The  effect  of  these  Instruments  Is  that  Thos. 
T>onergan  &  Co.  covenanted  and  agreed  with 
the  San  Antonio  Loan  &  Trust  Company  to 
build  upon  the  lot  specified  a  structure  In 
accordance  with  the  specifications  and  plans 
submitted  by  the  trust  company,  and  to  com- 
plete the  said  structure  to  the  satisfaction  of 
the  architect,  Alfred  Giles.  It  Is  not  disputed 
that  Lonergan  &  Co.  failed  to  complete  the 
building  in  accordance  with  the  speeificatlons 
and  contract,  and  there  is  no  question  made 
of  the  proposition  that,  having  so  failed, 
Thos.  Lonergan  &  Co.  and  their  surety  are 
liable  to  the  loan  and  trust  company  for  the 
damages  sustained  by  the  failure,  unless  they 
show  some  lawful  excuse  for  not  fulfilling 
their  contract  It  is  alleged  by  the  plaintiffs 
in  error  that  the .  destruction  of  the  bnilding 
was  caused  by  defects  In  the  specifications 
furnished  by  the  owner,  and  that  the  loan  and 
trust  company  expressly  guaranteed  the  suf- 
ficiency of  the  specifications,  and,  If  not  ex- 
pressed, the  terms  of  that  contract  are  such 
that  the  law  will  imply  a  guaranty  in  favor 
of  the  builder.  In  support  of  this  defense, 
the  plaintiffs  in  error  cite  the  following 
clause  of  the  specifications:  "The  owner  be- 
ing bound  in  all  cases  to  recognize  the  acts 
of  the  architect  not  only  as  regards  extra 
work,  but  also  as  to  the  sufficiency  of  the 
design,  material  and  workmanship." 

The  plaintiffs  in  error  have  presented  their 
objections  to  the  Judgment  of  the  trial  court 
and  of  the  Court  of  Civil  Appeals  by  many 
assignments,  but  by  careful  grouping  and 
clear  propositions  of  law  under  each  group 
the  questions  to  be  considered  have  been  re- 
duced to  a  small  compass.  The  careful  prep- 
aration of  this  case  by  the  attorneys  of  all 
parties  has  been  of  much  assistance  to  this 
court  In  making  a  thorough  investigation  of 
the  Interesting  questions  presented.  The 
most  important  question  in  this  case  stands 


at  the  threshhold  of  the  investigation  and  Is 
presented  In  this  concise  form  in  the  applica- 
tion for  writ  of  error:  "The  building  which 
Thos.   Lonergan  &  Co.  contracted  to  erect 
for  the  San  Antonio  Loan  &  Trust  Company 
fell,   not  because  of  defective  material  or 
work,  nor  because  of  negligence  or  other  de- 
fault on   the  part  of  the  contractors,  but 
solely  and  exclusively  because  of  fatal  de- 
fects Inherent  In  the  "plana  and  q>ecifications' 
made  part  of  the  contract    Onieref<««  Thos. 
Lonergan  &  Co.  were  not  under  obligation  to 
rebuild  the  structure  nor  to  repay  to  the 
trust  company  moneys  received  for  work  and 
material  furnished  pursuant  to  the  contract" 
Plaintiffs  in  error  cite,  in  support  of  that 
proposition,  Thompson  v.  Chaffee,  88  S.  W. 
285,  decided  by  the  Court  of  Civil  Appeals  of 
the    First    District      The    facta    were    that 
Thompson  and  Chaffee  made  a  contract  for  the 
erection  of  a  building  by  Chaffee  based  upon 
specifications  furnished  by  the  ovrner.    The 
building  collapsed  before  completion,  and  it 
was  claimed  to  have  been  caused  by  defects 
in  the  specifications.    In  the  trial  court  Judg- 
ment was  given  against  Thompson,  and  the 
Court  of  Civil  Appeals  in  passing  upon  the 
case  made  this  statement  of  Chaffee's  de- 
fenses:   "That  he  had  undertaken  the  con- 
struction of  the  bouse  and  it  was  nearlng 
completion,  when  It  fell   on  account  of  de- 
fective plans,  for  which  he  was  in  no  wise  re- 
stMusible  and  against  which  he  had  protest- 
ed."    Announcing  its  conclusions,  the  court 
said :  "As  between  the  plaintiff  and  Chaffee, 
her  suit  must  stand  or  fall  on  the  plans  sued 
on.     It  being  undisputed,   also,   that  these 
plans  contained  the  feature  to  the  weakness 
of  which   Chaffee  ascribes  the  fall  of  the 
building,  a  finding  of  the  Jury  sustaining  that 
defense  would  sustain   the  Judgment  as   it 
stands."    There  Is  no  discussion  of  the  ques- 
tion, and  no  authority  cited  in  support  of 
the  conclusion,  and  we  think  that  the  learned 
Judge  who  wrote  the  opinion  would  not  have 
so  summarily  disposed  of  a  question  of  such 
importance  if  it  had  been  Involved  In  the  de- 
cision.   Besides,  there  seems  to  have  been  an 
issue  that  after  the  contract  was  executed  a 
change  in  the  specifications  was  made  over 
the  protest  of  Chaffee  which  caused  the  loss 
of  the  building.    The  decision  does  not  rest 
upon  imperfections  of  the  original  specifica- 
tions and  Is  not  in  point 

In  support  of  their  proposition  plaintiffs  Id 
error  rely  upon  Bentley  t.  State,  78  Wis.  416, 
41  N.  W.  838,  which  counsel  for  defendant 
In  error  has  attempted  to  distinguish  from 
this  case;  but  we  are  of  opinion  that  it  is 
well  in  point,  and,  if  sound  In  doctrine,  would 
require  the  reversal  of  this  Judgment  The 
facts  of  that  case  were  that  the  state  of  Wis- 
consin, desiring  to  add  to  her  capitol  building, 
enacted  a  statute  by  which  a  commission 
was  created  to  let  the  contract  for  the  work 
and  to  perform  all  the  acts  necessary  to  se- 
cure its  construction.  The  statute  authorized 
the  commission  to  employ  an  architect  who 
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BhoTild  prepare  the  plans  and  Bpecificatloos  tot 
the  stracture  and  superintend  tbe  work,  r^re* 
Benting  the  state  In  tbe  course  of  the  work. 
In  pursuance  of  the  statute,  the  cdmmlssloa 
by  public  notice  Invited  bids  to  be  presented 
to  the  commission  and  directed  all  bidders  to 
call  upon  the  architect  for  inspection  of  the 
plans  and  spedflcations.  Bentley  and  his  as- 
sociates submitted  a  bid  for  the  work  which 
vas  accepted.  Tbe  specifications  were  made 
a  part  of  the  contract  and  provided  for  the 
Buperrision  and  control  by  the  architect. 
When  the  work  was  well  advanced  towards 
completion,  a  part  of  the  structure  fell,  from 
defects  In  the  specifications.  Bentley  restor- 
ed that  portion  of  the  building  at  an  expense 
of  about  $20,000  and  completed  the  work. 
The  commission  refused  to  pay  the  cost  of  re- 
storing that  portion  of  the  walls,  and  Bentley 
sued  the  state  to  recover  the  cost  of  material 
and  labor  and  for  money  expended  in '  tbe 
work  of  restoration.  The  Supreme  CJourt  of 
Wisconsin  held  In  that  case  that  the  state 
was  liable  for  tbe  loss  sustained  by  Bentley 
on  account  of  tbe  defects  in  the  plans  and 
specifications;  In  other  words,  that  the  state 
of  Wisconsin  stood  as  guarantor  for  the  suf- 
ficiency of  the  .  specifications  furnished  by 
tbe  architect.  The  conclusion  of  tbe  court 
was  announced  in  these  words:  "According 
to  such  facts,  tbe  state  undertook  to  furnish 
suitable  plans  and  specifications,  and  required 
.the  plaintiffs  to  conform  thereto,  and  assumed 
control  and  supervision  of  tbe  execution 
thereof,  and  thereby  took  tbe  risk  of  their 
efficiency.  What  was  thus  done,  or  omitted 
to  be  done,  by  the  architect,  must  be  deemed 
to  have  been  done  or  omitted  by  the  state. 
Moreover,  we  must  hold,  notwithstanding  the 
Elnglish  case  cited,  that  the  language  of  tbe 
contract  Is  such  as  to  fairly  Imply  an  tmder- 
taking  on  tbe  part  of  the  state  that  such 
architect  had  sufficient  learning,  experience, 
skill,  and  Judgment  to  properly  perform  the 
work  tfans  required  of  him,  and  that  such 
plana,  drawings,  and  specifications  were  suit-' 
able  and  efficient  for  the  purpose  designed." 
From  tbe  standpoint  of  tbe  contractor,  tbe 
court  clearly  and  forcibly  laid  down  tbe  prop- 
osition which  is  ably  presented  In  tbls  case. 
Realizing  that  their  decision  was  In  conflict 
with  the  case  of  Thorn  v.  Mayor,  etc.,  L.  R. 
1  App.  Cas.  120,  relied  upon  in  that  case  as 
In  this  by  tbe  defendant  In  error,  the  Supreme 
Oourt  of  Wisconsin  criticised  the  English 
case  thus:  "The  value  of  such  decisions  as 
authority,  however,  is  somewhat  Impaired  by 
reason  of  tbe  uncertainty  as  to  the  precise 
grounds  upon  which  tbey  are  based.  This 
grows  out  of  tbe  fact,  so  common  among  Eng- 
Usb  decisions  especially  of  the  present  day, 
of  rendering  numerous  opinions  in  the  same 
case.  Thus,  in  that  case,  there  were  five 
different  opinions  rendered  in  the  Exchequer 
Chamber,  and  four  in  the  House  of  Iiords. 
Each  of  these  opinions  puts  such  decision 
upon  grounds  differing  more  or  less  from 
some,  if  not  all,  of  tbe  others."    An  examina- 


tion of  Thorn  ▼.  Mayor  will  show  that  the 
four  opinions  delivered  in  the  House  of  Lords 
are  In  i)erfect  agreement  upon  the  main  ques- 
tion decided  in  the  case;  In  fact,  there  is  no 
conflict  Some  reasons  are  assigned  in  each 
not  found  In  tbe  other  opinions,  but  that  adds 
strength  to  it.  Instead  of  weakening  the  au- 
thority of  the  case.  Tbe  conclusion  reached 
by  tbe  House  of  Lords  in  that  case  is  entirely 
consistent  with  the  fundamental  principles 
that  underlie  the  law  of  contracts,  and  is  in 
harmony  with  the  decisions  of  the  American 
courts  upon  this  class  of  contracts  as  to  the 
obligation  of  the  contracting  parties  and  their 
relations  to  each  other.  In  Bentley  v.  State, 
tbe  Supreme  Court  of  Wisconsin  ignores  tbe 
fact  that  this  is  a  matter  of  contract  in  which 
tbe  parties  are  at  arm's  length.  The  opinion 
Is  pregnant  with  the  idea  that  there  was  a 
duty  resting  on  the  state  to  take  care  of  the 
bidders  with  whom  it  was  dealing,  but  there 
is  no  reason  for  charging  tbe  builder  wltb 
such  duty  to  the  contractor. 

In  tbe  case  under  consideration,  tbe  parties 
were  each  competent  to  contract,  and  there 
is  no  circumstance  Indicating  the  slightest 
unfairness  in  the  transaction.  The  transac- 
tion may  be  fairly  summarized  thus:  The 
loan  and  trust  company  owned  a  lot  upon 
which  It  desired  to  build  a  house,  and  employ- 
ed an  architect  In  whom  its  officers  had  confi- 
dence to  prepare  the  plans  and  specifications. 
The  trust  company  was  willing  to  risk  the 
skill  of  the  architect  and  submitted  the  spec- 
ifications to  bidders  for  inspection  and  for 
their  own  determination  as  to  whether  or  not 
they  were  willing  to  bind  themselves  to  build 
tbe  house  in  pursuance  of  and  in  accordance 
with  the  specifications  as  prepared.  The  own- 
er being  satisfied  with  the  specifications,  tbe 
contractors  were  called  upon  to  exercise  their 
own  judgment,  and,  if  they  were  not  compe- 
tent to  judge  for  themselves,  it  became  their 
duty  to  protect  their  Interests  by  procuring 
such  aid  as  was  necessary  to  put  them  in  pos- 
session of  the  facts.  There  is  no  more  reason 
why  the  loan  and  trust  company  should  be 
.held  responsible  for  the  alleged  defects  in  tbe 
specifications  that  It  did  not  discover  for  want 
of  skill  and  knowledge  of  the  business  of  an 
architect,  than  there  is  for  holding  Tbos. 
Lonergan  &  Co.  to  be  bound  by  their  ac- 
ceptance of  tbe  defective  plans  which  tbey 
understood  as  well  as  the  trust  company  did, 
and  in  all  probability  much  bettw.  The  fact 
that  Lonergan  &  Co.  contracted  to  construct 
the  building  according  to  the  specifications 
furnished  implied  that  they  understood  the 
plans.  Clark  v.  Pope,  70  111.  133 :  Lloyd  Bldg. 
Con.  I  4.  In  Bentley  v.  State  the  Supreme 
Oourt  of  Wisconsin  say:  "The  state  under- 
took to  furnish  suitable  plans  and  specifica- 
tions," etc.  But  we  find  no  such  undertaking 
expressed  in  that  contract,  and.  If  tbe  state 
either  expressly  and  by  implication  so  cove- 
nanted, then  that  case  is  not  like  this  in  the 
facts,  and  tbe  decision  is  not  applicable  here. 
If  that  court  attached  to  tbe  contract  the 
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obligation  "to  furnish  suitable  specl&catlons" 
as  a  matter  of  law,  It  assumes  the  proposition 
under  discussion,  and  asserts  in  different 
words  that  the  law  imports  Into  such  a  con- 
tract a  guaranty  of  the  speclflcations  without 
regard  to  the  Intention  of  the  partiea  Bent- 
ley  V.  State  rests  upon  a  fallacy  which  would 
be  destructive  of  the  basic  principles  of  con- 
tracts, while  Thorn  t.  Mayor  is  bottomed  up- 
on and  supported  by  the  well-recognized  and 
long-established  rule  of  law  that,  in  the  ab- 
sence of  fraud  or  other  improper  influence, 
competent  persons  may  make  their  own  con- 
tracts for  lawful  purposes  and  will  be  requir- 
ed to  perform  them.  Dermott  v.  Jones,  2 
Wall  (U.  S.)  7,  17  L.  Ed.  762.  We  are  of 
opinion  that  the  rule  announced  in  the  Eng- 
lish case  Is  sound  In  principle  and  ought  to  be 
applied  to  such  contracts.  We  therefore  hold 
that  the  loan  and  trust  company  was  not 
bound  as  guarantor  of  the  sufficiency  of  the 
specifications  as  a  l^^l  consequence  of  sub- 
mitting them  for  bids  on  the  work  and  en- 
tering Into  the  contract 

If  there  be  any  obligation  resting  upon  the 
loan  and  trust  company,  as  guarantor  of  the 
sufficiency  of  the  specifications,  it  must  be 
found  expressed  in  the  language  of  the  con- 
tract, or  there  must  be  found  In  that  contract 
such  language  as  will  justify  the  court  in  con- 
cluding that  the  parties  intended  that  the 
loan  and  trust  company  should  guarantee  the 
sufficiency  of  the  specifications  to  Thos.  Lon- 
ergan  &  Co.  This  brings  us  to  the  considera- 
tion of  the  language  of  the  contract  itself. 
We  beilere  that  no  prorlslon  In  the  contract 
has  been  Invoked  as  containing  any  express 
guaranty  except  the  following  clause:  "The 
owner  being  bound  in  all  cases  to  recognize 
the  acts  of  the  architect  not  only  as  regards 
extra  work  but  also  as  to  the  sufficiency  of 
the  design,  material  and  workmanship."  Dis- 
connected from  the  context,  this  language 
might  be  construed  to  apply  to  the  design  or 
specification  for  the  building  of  the  house; 
but,  when  read  In  connection  with  that  which 
goes  before  and  that  which  follows,  we  think 
it  cannot  be  so  understood.  The  sentence 
quoted  is  found  between  two  paragraphs,  and 
its  meaning  is  shown  by  the  following  ex- 
tract: 

"The  owner  reserves  the  right,  by  confer- 
ring with  the  architect,  to  alter  or  modify 
the  design  or  to  add  to  or  diminish  from 
the  contract  price,  the  architect  being  at  lib- 
erty to  make  any  alterations  in  the  plans, 
form,  construction,  detail  or  execution  de- 
scribed by  the  drawings  and  speclflcations 
without  Invalidating  or  rendering  void  the 
contract  and  in  case  of  any  difference  of 
expense,  an  addition  to  or  abatement  from  the 
contract  shall  be  made  in  the  ratio  or  pro- 
portion such  work  m&y  bear  to  the  whole 
contract  work  agreed  to  be  performed,  and 
the  same  to  be  determined  as  before  men- 
tioned. 

"The  owner  being  bound  in  all  cases  to 
recognize  the  acts  of  the  architect,  not  only 


as  regards  extra  work,  but  also  as  to  the 
sufficiency  of  the  design,  material  and  work- 
manship. 

"No  alterations  or  extra  work  to  be  done 
except  upon  the  price  and  additional  time 
necessary  to  complete  same  being  agreed  upon 
before  hand,  and  endorsed  upon  the  contract; 
and  in  case  no  agreement  could  be  effected 
between  the  owner  and  the  contractor  in 
regard  to  the  price  for  alterations  or  modifi- 
cations, as  above  referred  to,  the  decision  of 
the  architect  is  to  be  final  and  conclusive." 

It  is  quite  evident  that  the  subject  here 
treated  of  Is  the  changes  which  might  be  made 
by  the  owner  through  the  action  of  the  ar- 
chitect which  might  involve  some  change  in 
the  plans  for  executing  the  work  as  well  as 
some  change  In  the  material.  This  was  to 
be  under  the  supervision  and  control  of  the 
architect,  and  that  clause  which  is  relied  up- 
on by  the  plaintiffs  Ln  error  and  quoted  here- 
inbefore was  evidently  inserted  to  protect 
the  builders,  Lonergan  &  Co.,  against  any 
future  claims  by  the  loan  and  trust  com- 
pany that  the  work  bad  not  been  done  ac- 
cording to  the  terms  and  specifications  em- 
braced In  the  original  contract  In  other 
words,  the  owner,  in  exwcising  the  right  to 
make  these  changes,  agreed  to  be  bound  by 
whatever  the  architect  should  do  to  accom- 
plish the  cIiangeB.  The  "design"  mentioned 
did  not  refer  to  the  origUial  plan.  We  have 
not  been  able  to  find,  from  a  careful  examina- 
tion of  the  contract  and  specifications,  any 
terms  used  therein  from  which  we  think  there* 
could  by  any  fair  construction  arise  by  im- 
plication a  guaranty  of  the  sufficiency  of  the 
speclflcations,  and  no  such  clause  has  been 
pointed  out  The  plaintiffs  in  error  claim 
that  this  can  be  derived  from  the  fact  that 
the  architect  is  to  have  supervision  and  con- 
trol of  all  the  work  and.  other  cii'cumstancea 
of  that  character;  but  these  are  provisions 
simply  for  the  protection  of  the  owner,  who 
was  represented  in  the  execution  of  the  woiic 
by  the  architect,  while  the  build«'  repre- 
sented himself.  We  are  of  the  opinion  that 
Thos.  Lonergan  &  Co.,  having  failed  to  com- 
ply with  their  agreement  to  construct  and 
complete  the  building  in  accordance  with  the 
contract  and  the  specifications,  must  be  held 
responsible  for  the  loss,  notwithstanding  the 
fact  that  the  house  fell  by  reason  of  its  weak- 
ness arising  out  of  the  defects  In  the  specifica- 
tions and  without  any  fault  on  the  part  of 
the  builder.  Dermott  v.  Jones,  2  Wall.  (U.  S.) 
8,  17  L.  Ed.  7tJ2;  School  DIst  v.  Dauchy,  20 
Conn.  535,  68  Am.  Dec.  S71;  Superintendent 
V.  Bennett,  27  N.  J.  Law,  613,'  72  Am.  Dec. 
373;  Clark  v.  Pope,  70  111.  183. 

Counsel  for  plaintiffs  in  error  have  cited 
many  cases  In  which  the  courts  have  said 
that  the  builder  or  contractor  does  not  guar- 
antee the  sufficiency  of  the  specifications.  It 
Is  a  correct  proposition,  because  the  specifi- 
cations are,  as  a  matter  of  law,  not  guar- 
anteed by  either  party  to  the  other.  In  the 
cases  cited,  we  believe  that  without  excep- 
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tion  the  contractor  bad  performed  his  work 
according  to.  the  terms  of  his  agreement  and 
had  fulfilled  his  contract  by  finishing  the 
strnctnre,  terminating  his  relation  as  con- 
tractor, after  which  the  house  was  destroyed 
by  some  accident  or  calamity,  or  had  fal- 
len from  some  defect  or  weakness  In  the 
structure  or  fault  of  the  soil,  and  in  such 
cases  the  courts  have  held  that  the  contractor 
does  not  guarantee  the  sufSdency  of  the 
specifications,  but  only  the  skill  with  which 
he  performs  his  work  and  the  soundness  of 
the  material  used  therein.  He  Is  therefore 
not  liable  for  the  destruction  of  the  build- 
ing after  be  has  performed  his  agreement 
by  completing  the  structure.  Clark  t.  Pope, 
70  111.  132.  It  has  been  Just  as  uniformly  held, 
however,  that  whenever  the  building  or  struc- 
ture has  been  destroyed  by  reason' of  any  de- 
fect In  the  work  done,  or  by  any  accident 
or  any  means  whatever  before  the  contract 
has  been  completed,  then  the  contractor  must 
bear  the  loss,  no  matter  what  might  be  the 
occasion  thereof,  unless  it  be  some  wrong 
done  by  the  owner  subsequent  to  the  making 
of  the  contract  which  caused  the  fall.  Lia- 
bility of  the  builder  does  not  rest  upon  a 
guaranty  of  the  specifications,  but  upon  his 
failure  to  perform  his  contract  to  complete 
and  deliver  the  structure. 

Counsel  for  defendant  in  error  have  not 
denied  that  the  allegations  of  the  plea  of  the 
surety  company  show  such  material  changes 
to  have  been  made  In  the  contract  without 
its  consent  as  would  ordinarily  discharge  the 
surety  from  liability  upon  its  bond.  We  shall 
therefore  not  cite  authority,  nor  adduce  ar- 
gument, to  sustain  that  general  proposition ; 
but  we  will  examine  the  contentions  of  the 
defendant  In  error  which  are  expressed  in 
two  propositions,  the  first  of  which  we  copy : 
"The  bond  of  the  American  Surety  Company 
In  this  case  Is,  in  its  nature,  an  insurance 
contract  to  indemnify  the  loan  and  trust 
company  against  defaults  of  Lonergan  &  Co., 
and  as  such  must  be  construed  like  any  other 
contract  of  Insurance;  that  Is,  if  It  is  sus- 
ceptible of  two  constructions,  one  favorable 
and  the  other  unfavorable  to  the  surety 
company,  the  latter,  If  consistent  with  the  ob- 
ject for  which  the  contract  was  made,  must 
be  adopted."  The  honorable  Court  of  Civil 
Appeals  sustained  this  proposition,  holding 
that  the  surety  company  was  In  this  case 
not  entitled  to  the  same  protection  of  the 
law  that  would  be  accorded  to  a  surety  who 
«xecated  the  same  bond  without  compensa- 
tion, and  cite  the  following  cases  in  support 
of  that  conclusion:  Cowles  v.  U.  8.  Fid.  & 
Guar.  Co.,  32  Wash.  124,  72  Pac.  1033,  98 
Am.  St  Rep.  838;  Pac.  Bridge  Co.  v.  U.  S. 
Fid.  Co.,  33  Wa*.  57,  73  Pac  773.  Both  of 
the  cases  cited  were  decided  by  the  Supreme 
Court  of  Washington.  In  neither  case  Is  any 
reason  assigned  why  there  should  be  a  dif- 
ference In  the  rights  of  a  compensated  and 
voluntary  surety,  and  we  have  been  unable  to 
discover  a  plausible  ground  for  such  distinc- 


tion. How  It  could  be  that  receiving  com- 
pensation by  the  surety  would  affect  the  re- 
lation between  the  surety  on  the  bond  and 
the  owner  of  the  building  has  not  been  sug- 
gested by  counsel  and  Is  not  apparent  to  us. 
The  well-established  rule  that  material  chan- 
ges In  the  contract,  made  without  the  con- 
sent of  the  surety,  will  discharge  him  from 
liability,  is  based  upon  the  clear  and  dis- 
tinct ground  that  the  surety's  obligation  is 
to  answer  for  the  contract  as  it  is  made,  and 
a  material  change  destroys  that  contract  and 
substitutes  a  new  one,  for  which  the  surety 
has  not  contracted  to  be  responsible.  Why 
should  a  compensated,  any  more  than  a  vol- 
untary, surety  be  held  to  guarantee  a  con- 
tract to  which  he  has  not  consented?  The 
proposition  antagonizes  the  fundamental  re- 
quirement that  to  make  a  valid  contract  the 
minds  of  the  contracting  parties  must  meet 
and  agree  upon  its  terms.  We  are  of  opinion 
that  the  holding  of  the  Court  of  Civil  Ap- 
peals upon  this  question  was  error. 

The  defendant  in  error  asserts  that  the  pro- 
vision of  the  contract,  which  is  claimed  to 
have  been  violated,  was  made  for  its  benefit ; 
therefore  it  had  the  right  to  waive  that  viola- 
tion. The  second  proposition  is  in  these 
words :  "Where  the  contract,  as  in  tills  case, 
provides  that  no  alterations  or  extra  work  is 
to  be  done,  except  upon  the  price  and  addi- 
tional time  necessary  to  complete  the  same 
being  agreed  upon  beforehand  and  indorsed 
upon  the  contract,  the  owner  may  waive  com- 
pliance with  the  provision;  and  the  surety  on 
the  contractors'  bond  is  not  discharged  be- 
cause it  has  been  disregarded.  This  condi- 
tion of  the  contract  being  for  the  benefit  of 
the  owner.  It  could  waive  it,  and  such  waiver 
does  not  affect  the  liability  of  the  surety  com- 
pany." This  proposition  was  also  sustained 
by  the  Court  of  Civil  Appeals,  In  support  of 
which  it  cited  the  following  cases:  Hohn  v. 
Shideler,  164  Ind.  242,  72  N.  E.  576;  Cowles 
V.  D.  8.  Fid.  &  Guar.  Co.,  32  Wash.  124,  72 
Pac.  1033  (98  Am.  St  Rep.  838) ;  Pac.  Bridge 
Co.  V.  U.  8.  Fid.  &  Guar.  Co.,  33  Wash.  57,  73 
Pac.  776.  The  general  rule  upon  this  subject 
is  that  any  material  change  made  In  the  con- 
tract upon  which  the  bond  Is  predicated, 
without  the  consent  of  the  surety,  will  re- 
lease the  surety,  whether  that  change  be  for 
his  benefit  or  not  Lane  &  Saylor  v.  Scott  & 
Culwell,  67  Tex.  870.  In  that  case  the  court 
said:  "It  is  a  further  well-established  prin- 
ciple that  when  the  original  contract  has 
been  thus  varied,  a  court  of  equity  will  dis- 
charge the  surety  without  further  Inquiry  as 
to  whether  he  has  been  prejudiced  or.  bene- 
fited by  it  for  the  reason  that  this  question, 
as  a  general  rule,  would  not  be  a  practicable 
one."  If  we  admit  however,  that  the  failure 
to  comply  with  a  stipulation  in  the  contract 
which  was  solely  for  the  benefit  of  the  owner, 
would  not  discharge  the  surety,  still  we  have 
the  question  whether  the  provision,  which  was 
claimed  to  have  been  disregarded  in  this  in- 
stance, was  not  for  the  benefit  of  the  surety 
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also,  and  tbnt  tbereforo  the  mle  which  has 
been  Invoked  would  not  apply  to  the  facts 
of  this  case.  For  the  sake  of  convenience, 
we  here  again  copy  the  two  piovlaions  of  the 
contract  which  are  brought  In  question  by 
this  proposition: 

"The  owner  reserves  the  rlgbt,  by  confer- 
ring with  the  architect,  to  alter  or  modify 
the  design  or  to  add  to  or  diminish  from  the 
contract  price,  the  architect  being  at  liberty 
to  make  any  alterations  In  the  plans,  form, 
construction,  detail  or  execution  described  by 
the  drawings  and  specifications  without  in- 
validating or  rendering  void  the  contract  and 
in  case  of  any  difference  of  expense,  an  ad- 
dition to  or  abatement  from  the  contract  shall 
be  made  in  the  ratio  or  proportion  such  work 
may  bear  to  the  whole  contract  work  agreed 
to  be  performed,  and  the  same  to  be  deter- 
mined as  before  mentioned. 

"No  alterations  or  extra  work  to  be  done 
except  upon  the  price  and  additional  time 
necessary  to  complete  same  being  agreed  up- 
on beforehand,  and  endorsed  upon  the  con- 
tract; and  in  case  no  agreement  could  t>e 
effected  between  the  owner  and  the  con- 
tractor in  regard  to  the  price  for  alterations 
or  modifications,  as  above  referred  to,  the 
decision  of  the  architect  is  to  be  final  and 
conclusive." 

It  may  be  admitted  that  the  first  para- 
graph above  quoted  was  Inserted  solely  for 
the  benefit  of  the  owner  of  the  property.  It 
confers  authority  to  make  changes  which 
could  be  made  by  no  other  person,  but  it  Is 
not  for  a  disregard  of  that  clause  of  the  con- 
tract that  complaint  is  made.  Therefore 
that  clause  cannot  be  considered  in  determin- 
ing the  rights  of  the  parties  under  this  propo- 
sition. It  was  In  the  interest  of  the  owner 
of  the  property  that  the  changes  in  the  prices 
to  be  paid,  and  other  matters  connected  with 
those  changes  should  be  in  writing,  as  requir- 
ed by  the  second  clause,  so  that  there  could 
be  no  controversy  as  to  the  extent  of  the 
changes  to  be  made  nor  the  compensation  to 
be  paid.  It  was  not  solely  for  the  owner's 
benefit,  for  the  contractor  and  the  surety 
were  likewise  interested  In  the  observance 
of  the  second  clause  above  quoted.  The  trust 
company  might  have  waived  the  perform- 
ance of  an  act  to  be  done  by  Lonergan  & 
Co.  which  was  for  the  benefit  of  the  trust 
company  only,  but  how  coald  it  waive  the 
performance  by  itself  of  a  conditlcm  upon 
which  Its  authority  to  make  Changes  rested? 
It  is  distinctly  provided  that  the  owner  can- 
not make  changes  provided  for  in  the  first 
clause,  except  upon  the  condition  that  such 
changes  shall  be  noted  on  the  contract  This 
is  clearly  not  in  the  interest  of  the  owner 
alone,'  for  It  could  not  be  said  that  In  his 
own  interest  a  limitation  would  be  placed 
upon  his  action.  The  terms  in  which  the 
limitation  Is  expressed  clearly  Indicate  that 
It  is  intended  principally  to  protect  the  con- 
tractor and  the  surety  against  any  claim  on 
the  part  of  the  owner  not  expressed  in  the 


writtm  contract  In  other  -words,  it  was 
the  intention  of  the  parties  that  the  whole 
contract,  Indndlng  changes  made  by  au- 
thority of  Its  terms,  should  be  In  writing  for 
the  mutual  benefit  of  the  owner,  the  con- 
tractor, and  the  surety,  and  a  failure  by  the 
owner  to  comply  with  such  a  provision  could 
not  be  waived  by  him  and  the  principal  as 
against  the  surety  upon  the  bond.  Ryan  t. 
Mort<m,  65  Tex.  282.  In  the  case  cited,  the 
contract  provided  tliat  the  owner  of  the  prop- 
erty shonld  retain  certain  sums  of  the  con- 
tract price  In  his  hands.  He  failed  to  do  so, 
and  the  surety  set  up  that  this  was  a  fallnie 
to  perform  the  contract  and  was  virtually  a 
change  of  the  contract  as  to  him.  It  was 
therefore  claimed  that  It  was  a  provision  for 
the  protection  of  the  owner  and  could  not  be 
waived.  The  court  said:  "This  was  a  part 
of  the  contract  for  the  protection  of  the  own- 
er of  the  property,  bat  It  gave  a  guaranty  to 
the  sureties  that  the  work  would  not  be  paid 
for  until  It  was  done.  This  tended  to  their 
protection,  and.  If  a  part  of  the  work  was 
not  done  by  their  principal,  the  owner  ought 
to  have  retained  a  fund  in  his  hands,  at  least 
equal  to  the  contract  price  for  the  work 
not  done,  which  would  have  lessened  the 
liability  of  the  sureties  to  him  on  failure  of 
their  principal  to  comply  with  his  contract 
This  be  did  not  do,  but  on  the  contrary,  he 
paid  to  their  principal.  In  violation  of  the 
contract,  tbe  full  price  to  which  be  would 
have  been  entitled  had  he  performed  the  en- 
tire work."  It  was  held  in  that  case  that 
the  violation  of  the  contract  discharged  the 
sureties.  That  case  Is  In  point  and  is  a  com- 
plete answer  to  the  contention  of  the  defend- 
ant In  error  upon  this  branch  of  the  case. 
We  conclude  that  the  changes  made  in  tb» 
contract,  without  tbe  consent  of  the  Ameri- 
can Surety  Company,  operated  to  discharge 
that  company  from  liability  upon  the  bond. 
John  W.  Rapp  Intervened  in  this  suit  In 
the  district  court  claiming:  (1)  That  the 
contract  for  the  construction  of  the  building 
made  Lonergan  St  Co.  the  agents  for  the 
trust  company  to  contract  for  the  fireproof- 
Ing,  and  that  his  contract  was  made  with 
the  trust  company  through  its  agents,  Loner- 
gan Sc  Co.,  and  not  with  Lonergan  &  Co.  aa 
contractors;  (2)  that  he  furnished  the  ma- 
terial and  did  the  work  as  specified  in  bis 
petition  of  intervention,  and  that  he  gave 
notice  of  his  claim  as  required  by  law  to 
the  owner,  the  trust  company,  and  thereby 
acquired  a  lien  upon  the  lots  on  which  the 
house  was  being  constructed  to  secure  bis 
debt  against  Lonergan  &  Co.  The  builder, 
Lonergan  &  Co.,  undertook  In  the  construc- 
tion of  the  house  to  do  the  fireproofing,  tbe 
cost  of  which  was  Included  In  the  sum  to  be 
paid  by  tbe  owner  for  the  construction  and 
completion  of  the  building.  The  specifica- 
tions contained  these  provisions:  "The  draw- 
ings are  made  for  using  expanded  metal 
lathing  and  concrete  for  all  fireproofing  and 
all  partitions  and  lathing  and  as  otherwise 


Digitized  by 


Google 


Tex.) 


TUCKER  y.  TATLOE. 


1069 


fipeclfled,  bat  the  entire  flreprooflng  to  be 
left  open  to  bidders  tor  any  good  system  of 
flreprooflng."  Again:  "It  la  particularly  to 
be  understood  that  whatever  system  of  flre- 
prooflng is  adopted,  only  the  Tery  finest  work 
will  be  allowed  to  go  In,  and  none  other  need 
be  figured  upon."  Manifestly,  these  clauses 
did  not  in  any  way  take  from  the  contractor 
power  to  control  the  fireproofing,  except  that 
It  required  that  bids  should  be  received  for 
any  kind  of  good  flreprooflng  and  should  not 
be  confined  to  the  lathing  and  concrete  ex- 
pressed In  the  spedflcatlons,  and  the  last 
quotation  shows  the  purpose  was  to  secure 
the  best  flreprooflng  that  was  to  be  bad.  The 
language  is  not  susceptible  of  the  construc- 
tion placed  upon  it  by  counsel  for  Rapp. 

The  evidence  of  Giles,  the  arcliitect  shows 
that  at  the  time  the  notice  of  Bapp's  claim 
was  served  on  him  as  architect  the  trust 
company  bad  In  its  hands  about  $6,430,  be- 
ing 20  per  cent  of  the  estimates  previously 
made  upon  the  work  and  for  which  payments 
had  been  made.  The  20  per  cent,  was  by 
the  contract  reserved  by  the  company  for  Its 
own  protection  and  to  be  paid  only  when  the 
building  was  completed  and  the  contract 
complied  with.  Therefore  it  was  not  subject 
to  the  claim  of  the  plaintiff,  because  it  was 
not  due  to  Lonergan  &  Co.  Between  the 
time  when  the  notice  was  given  by  Rapp  and 
the  collapse  of  the  building,  there  was  work 
done  upon  the  structure  which  was  never 
estimated,  and,  as  payments  were  to  I>e  made 
only  upon  thq  estimate  of  the  architect,  there 
was  not  at  any  time  a  sum  which  Lonergan 
&  Co.  had  a  right  to  demand. 

The  proceeding  prescribed  by  the  statute 
by  which  a  materialman  is  permitted  to  fix 
a  lien  for  material  furnished  by  him  and 
used  in  the  erection  of  an  Improvement  does 
not  create  a  debt  against  the  owner  of  the 
property,  but  operates  as  a  writ  of  garnish- 
ment would,  and  appropriates  so  much  of 
the  money  in  the  bands  of  the  owner  as  is 
then  due  and  payable,  or  may  become  due 
and  payable,  to  the  contractor  to  the  extent 
necessary  to  satisfy  that  claim.  Fullenwider 
V.  Longmove,  73  Tex.  480,  11  S.  W.  500.  In 
the  case  cited,  the  court  says  of  a  similar 
proceeding:  "The  lien  acquired  is,  however, 
In  all  cases  sulwrdinate  and  never  superior 
to  the  terms  of  the  contract.  No  original  in- 
debtedness is  created  by  establishing  the  lien. 
The  debt  of  the  owner  of  the  property  as 
fixed  by  the  contract  cannot  be  modified, 
changed,  or  enlarged  by  the  proceedings  fix- 
ing the  lien.  These  proceedings  do  no  more 
than  establish  a  lien  against  the  property 
for  such  amount  as  is  unpaid  and  Is  payable 
by  the  terms  of  the  contract  when  the  pro- 
ceedings are  commenced.  From  the  time  of 
the  service  of  the  notice  upon  the  owner  of 
the  property,  he  can  make  no  further  pay- 
ment to  the  contractor  without  incurring  lia- 
bility for  the  lien  debt,  if  proper  steps  stiall 
be  taken  to  establish  it,  to  the  extent  of 
bis  indebtedness  under  the  contract  when 


the  notice  ia  served.  If  the  owner  of  the 
property  is  indebted  to  the  contractor,  the 
service  of  the  notice,  if  followed  by  the  acts 
required  to  fix  the  lien,  secures  the  fund  as 
does  a  writ  of  garnishment  in  an  ordinary 
case,  except  that  a  pro  rata  distribution  may 
become  necessary  by  the  terms  of  the  stat- 
ute between  different  lienholders,  .and  the 
process  of  collecting  the  money  Is  different" 
The  owner  of  the  property  is  liable  to  the 
materialman  only  as  be  (the  owner)  would 
be  liable  to  the  contractor.  Under  the  facts 
Lonergan  &  Co.  cannot  recover  against  the 
trust  company.  Therefore  Bapp  cannot  en- 
force a  lien  upon  the  lots,  nor  recover  from 
the  trust  company  for  the  value  of  materials 
and  work  done  for  Lonergan  &  Co.  filter  & 
Conley  v.  Oil  Co.,  19  Civ.  App.  619,  48  S. 
W.  758;  RIcker  v.  Schadt  6  Civ.  App.  465, 
23  S.  W.  907. 

We  are  of  opinion  that  there  was  no  error 
in  the  charge  of  the  court,  and  the  Judg- 
ments of  the  trial  court  and  of  the  Court  of 
Civil  Appeals,  as  between  Rapp  and  the  orig- 
inal contractor,  and  also  as  lietween  Rapp 
and  the  trust  company,  are  affirmed. 

It  is  ordered  that  the  Judgment  of  the  dis- 
trict court  and  of  the  Court  of  Civil  Appeals 
in  favor  of  the  San  Antonio  Loan  &  Trust 
Company  against  Tbos.  Lonergan  be,  and  the 
same  is,  in  all  things  afilrmed.  And  it  is 
further  ordered  that  the  Judgment  of  said 
courts  in  favor  of  the  San  Antonio  Loan  & 
Trust  Company  against  the  American  Surety 
Company  l>e,  and  the  same  is  hereby,  revers- 
ed and  remanded  for  trial,  except  as  to  the 
Issues  determined  by  the  Judgment  as  be- 
tween the  San  Antonio  Loan  &  Trust 'Com- 
pany and  Thos.  Lonergan.  It  is  ordered  that 
the  San  Antonio  Loan  &  Trust  Company  re- 
cover all  costs  of  all  of  the  courts  as  against 
Thomas  Ix>nergan  and  John  Rapp,  but  that 
the  American  Surety  Company  recover  of 
the  said  San  Antonio  Loan  &  Trust  Compa- 
ny Its  costs  in  the  Court  of  Civil  Appeals 
and  in  this  conrt 


TUCKER  V.  TAYLOR  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Oct  23, 
1007.) 

Af FEAi.  —  Decisions  Reviewable  —  Amount 
OB  Value  in  Contboverst. 

The  Court  of  Civil  Appeals  has  no  juris- 
diction of  an  appeal  in  a  case  which  originated 
in  a  justice  court,  where  the  amount  in  contro- 
versy and  the  judgment  is  less  than  $100. 
.  f  Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  fg  315-328.] 

Appeal  from  Rockwall  County  (3ourt;  J.  H. 
Chisholm,  Judge. 

Action  between  William  Tucker  and  Tay- 
lor and  Blair.  From  a  Judgment  adverse 
to  Tucker,  be  appeals.    Dismissed. 

T.  B.  Ridgell,  for  appellant  Wallace  A 
Mount,  for  appellee. 

FISHER,  C.  J.  It  appears  from  the  rec- 
ord that  this  case  originated  in  the  Justice's 
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court  The  amount  In  controversy  and  the 
judgment  below  Is,  so  far  as  shown  by  the 
record,  less  than  $100.  It  is  apparent  from 
this  that  this  court  has  no  Jurisdiction. 
Therefore  the  appeal'  will  be  dismissed,  at 
the  cost  of  the  appellant. 
Appeal  dismissed. 


EASON  V.  WEEKS  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Oct.  23, 
11)07.) 

Tenancy  in  Common— Conveyance  by  Co- 

Tenant — Interest  Conveyed. 

Wliere  decedent,  as  W.'b  attorney  in  fact, 
conveyed  482  acres  to  B.,  who  afterwards  con- 
veyed an  undivided  half  interest  to  decedent, 
decedent's  subsequent  conveyance  as  such  at- 
torney in  fact  of  200  acres  of  the  same  tract  to 
others  passed  only  his  interest  in  the  200  acres, 
not  affecting  B.'s  interest. 

{Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Tenancy  in  Common,  §  135.] 

Appeal  from  District  Court,  Nacogdoches 
County ;  James  I.  Perkins,  Judge. 

Trespass  to  try  title  by  George  W.  Eason 
against  B.  M.  Weeks  and  others.  From  a 
judgment  for  plalutiff  for  four  acres  only,  be 
appeals.    Affirmed. 

Blount  &  Garrison,  for  appellant  Mims  & 
Strong,  for  appellee. 

NEIIiL,  J.  This  Is  an  action  of  trespass 
to  try  title,  brought  by  George  W.  Eason,  trus- 
tee of  the  estate  of  B.  S.  Wettermark,  a  bank- 
rupt, against  B.  M.  Weeks,  Anna  Bell  Weeks, 
wife  of  B.  M.  Weeks,  Vail  Fall,  Jr.,  R.  T. 
Shindler  and  his  wife  to  recover  an  undivided 
half  interest  in  208  acres  of  land.  The  de- 
fendants pleaded  not  guilty.  The  case  was 
tried  by  the  court  without  a  jury,  and  judg- 
ment was  rendered  in  favor  of  the  plaintiff 
for  four  acres  of  the  land  In  controversy. 

The  undisputed  evidence  shows  that  W.  K. 
Wilson  is  the  common  source  of  title,  and 
that  he  and  his  wife,  Caroline  E.  Wilson, 
executed  to  G.  W.  Davis  a  power  of  attorney, 
empowering  him  to  sell  the  482-acre  tract,  of 
which  the  land  In  controversy  is  a  part  Aft- 
er the  execution  of  said  power,  O.  W.  Davis, 
on  October  21,  1870,  by  virtue  thereof,  con- 
veyed the  entire  tract  of  482  acres  to  Matt 
W.  Burke.  The  deed  of  conveyance  was  not 
recorded  until  April  14,  1879.  On  October  22, 
1870,  Matt  W.  Burke  conveyed  to  G.  W.  Davis 
an  undivided  half  interest  in  said  482-acfe 
tract,  and  the  deed  thereto  was  recorded  on 
February  20,  1880.  On  December  24,  1873, 
G.  W.  Davis,  as  attorney  In  fact  for  Caroline 
E.  Wilson,  conveyed  to  Jasper  N.  and  L.  D. 
Spldie  200  acres  of  the  482-acre  tract  On 
July  18,  1879,  Matt  W.  Burke  and  G.  W. 
Davis  conveyed  to  A.  L.  Moore  74  acres  of 
the  482-acre  tract  On  January  12,  1884,  by 
a  deed  of  partition,  the  heirs  of  G.  W.  Davis 
conveyed  to  John  L.  Davis  and  Mary  E. 
Blackwell  an  tmdivlded  half  interest  In  200 
acres  In  the  tract  of  land,  which  deed  recites 


that  the  land  was  conveyed  to  G.  W.  Davis  by 
Matt  W.  Burke  on  the  22d  day  of  October, 
1870.  Afterwards  John  L.  Davis  and  Mary 
B.  Blackwell  conveyed  their  Interest  in  the 
482-acre  tract  to  B.  S.  Wettermark.  It  was 
admitted  upon  trial  that  the  defendants,  by 
purchase  and  inheritance,  owned  the  Interest 
of  Matt  W.  Burke  in  the  land  sued  for. 

Conclusions  of  Law. 

The  appellant  contends  that  the  interest 
of  G.  W.  Davis  in  the  482-acre  tract  was  an 
undivided  half,  after  excluding  the  200  acres 
conveyed  to  Spidle  and  the  74  acres  to 
Moore,  which  undivided  half  would  be  208 
acres,  and  that  he,  as  trustee  of  Wettermark's 
estate,  was  entitled  to  recover  104  acres. 
This  contention  is  based  upon  the  theory 
that  half  of  the  200  acres  conveyed  by  G.  W. 
Davis,  as  attorney  In  fact  for  Caroline  B. 
Wilson,  to  Jasper  N.  and  Ij.  B.  Spidle,  should 
be  taken  from  the  Interest  of  Matt  W.  Burke 
and  half  from  the  interest  of  G.  W.  Dnvi& 
This  contention  cannot  be  maintained,  for  the 
reason  that  the  title  to  the  482  acres  of  land 
being  in  Matt  W.  Burke  and  G.  W.  Davis  at 
the  time  Davis  sold  the  200  acres,  as  attorney 
In  fact  for  C.  E.  Wilson,  to  the  Spidies,  his 
deed  of  conveyance  passed  only  the  title  to 
his  Interest  in  that  number  of  acres,  and  did 
not  affect  the  Interest  that  Bnrke  owned  in 
the  land.  National  Bank  v.  Bustis,  28  S.  W. 
227.  Therefore  the  court  properly  adjudged 
that  the  appellant  was  only  entitled  to  recov- 
er four  acres  of  the  land. 
.  The  judgment  Is  affirmed. 


TEXAS  &  P.  RY.  CO.  v.  FLOWERS. 
(Court  of  Civil  Appeals  of  Texas.     June  29, 

1907.  Rehearing  Denied  Oct  19,  1007.) 
Mabteb  and  Servant— Injury  to  Servant— 

UNLOADINO  LUMliEB— Neolioence. 

A  railway  carpenter,  while  unloading  lum- 
ber from  a  car,  short  boards  having  been  packed 
beneath  and  on  eadi  side  of  longer  ones,  was 
injured  by  the  falling  of  the  longer  l)oards  when 
the  short  ones  were  withdrawn  from  one  side  of 
the  car,  thus  removing  the  lateral  support  of 
the  longer  boards.  The  car  was  loaded  in  the 
nsual  maiuier,  so  that  the  boards  first  required 
for  use  by  the  carpenter  and  his  worlcmen  could 
be  removed  from  the  car  first.  There  was  no 
concealed  danger,  the  projection  of  the  longer 
boards  being  plainly  visible.  Beld,  that  uie 
company  was  not  liable,  since  it  could  not  rea- 
Bonably  have  been  foreseen  that  plaintiff  would 
withdraw  the  txiards  from  the  car  in  such  a 
way  as  to  allow  the  unsupported  lumber  to  fall 
upon  him. 

(Ed.  Note.— For  cases  in  point,  see  Oent  Dif. 
vol.  34,  Master  and  Servant,  |  163.] 

Appeal  from  District  Court,  Denton  Coun- 
ty; D.  B.  Barrett,  Judge. 

Personal  Injury  action  by  W.  J.  Flowers 
against  the  Texas  &  Pacific  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  rendered. 

Head,  Dlllard  &  Head  and  W.  L.  Hall,  ft)f 
appellant  Walker  &  Mays  and  B.  C  Smitli, 
for  appellee. 
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SPEER,  J.  Appellee,  who  was  a  carpenter 
In  the  employ  of  appellant,  received  certain 
injuries  while  unloading  lumber  from  one  of 
its  cars  by  reason  of  the  lumber  falling  on 
him.  From  a  judgment  in  appellee's  favor, 
this  appeal  Is  prosecuted. 

The  negligence  relied  on  consisted  In  the 
manner  of  loading  the  lumber  Into  an  ordi- 
nary box  car.  The  lumber  appears  to  have 
been  for  the  most  part  ceiling  and  flooring 
of  different  lengths,  and  was  packed  into 
the  south  end  of  the  car  In  such  manner  as 
that  the  shorter  lengths,  of  14  to  16  feet, 
were  beneath  and  on  each  side  of  the  greater 
leugtlis,  of  20  to  22  feet,  so  that,  when  the 
shorter  pieces  were  withdrawn  from  the 
sides  of  the  car,  thus  removing  the  lateral 
support  of  the  longer  boards,  they  fell  upon 
appellee  and  injured  lilm.  The  evidence  in- 
dicates without  dispute  that  the  car  was 
loaded  in  the  usual  manner,  and  in  such 
way  as  that  the  boards  first  required  for 
use  by  appellee  and  his  fellow  workmen  in 
the  erection  of  a  section  house  could  be  re- 
moved from  the  car  first.  There  was  no 
concealed  danger;  appellee  and  all  the  wit- 
nesses testifying  that  the  projection  of  the 
long  lumber  beyond  the  short  was  plainly 
to  be  seen  upon  entering  the  side  doors  of 
the  car,  through  which  the  luml>er  had  to  be 
unloaded.  Neither  appellee  nor  any  other 
witness  was  able  to  give  any  reason  why  the 
lumber  fell,  save  that  the  withdrawal  of  the 
boards  from  the  east  side  of  the  car  left  the 
remainder  without  any  support.  These  facts 
failed  to  show  negligence,  and  did  not  au- 
thorize the  submission  of  the  case  to  the 
Jury.  Appellant  could  not  reasonably  have 
anticipated  tliat  appellee  would  withdraw 
the  boards  from  the  car  in  such  a  way  as  to 
allow  the  unsupported  lumber  to  fall  upon 
and  Injure  bim.  Appellant's  assignments 
duly  present  the  proposition  that  there  was. 
error  In  submitting  to  the  jury  the  question 
of  negligence  In  loading  the  lumber  into  the 
car. 

The  Judgment  of  the  district  court  is 
therefore  reversed,  and  here  rendered  for  ap- 
pellant 

CHICAGO,  R.  I.  ft  P.  RT.  CO.  v.  STILI/- 
WBLU* 

(Court  of  Civil  Appeals  of  Texas.    June  8,  1907. 
Rehearing  Denied  Oct.  12,  1907.) 

1.  Appbai/— Invited  Ebbob— Rionr  to  Cok- 

PLAIN. 

A  party  cannot  complain  of  error  invited 
by  his  own  requests  to  charge. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §S  3591-3610.] 

2.  Damages— Personal  I  njxtbies— Diminish- 
ed Capacity  to  Eabn  Money. 

Plaintiff  had  a  store,  which  he  continued 
to  keep  after  his  injury,  resnltincr  in  the  dislo- 
cation of  hia  sbonlder.  After  a  few  months  he 
had  to  give  up  the  business  because  of  his  in- 
ability on  account  of  the  injury  to  do  the  work. 
Held  to  anthorige  a  charge  submitting  to  the 

•Writ  of  error  denied  br  Supreme  Court  Nov.  20, 1907. 


jury  as  an  element  of  damages  plaintiCTs  dimin- 
ished capacity  to  work  and  earn  money. 

SESd.  Note.— For  cases  in  point,  see  Cenc  Dig. 
.  15,  Damages,  g  553.] 

3.  TBIAL  — iNSTBUOnONS  — AFFLICABII.ITT  TO 
PliKADINOS. 

A  charge  on  a  phase  of  contributory  negli- 
gence not  Eule^ed  in  the  answer  in  a  personal 
injury  action  is  properly  refused. 

{Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,   Trial,   8{  587-595:] 

4.  Same— Refusai.  of  Instbuctions  Covebed 
BT  -Thobk  Oiven. 

It  is  not  error  to  refuse  a  charge  covered 
by  the  charge  given. 

{Ed.  Note.— For  cases  in  noint,  see  Cent  Dig. 
vol.  46,  Trial,  H  651-659.f 

Appeal  from  District  Court  Montague 
County;   D.  B.  Barrett,  Judge. 

Action  by  J.*M.  Stillwell  against  the  Chi- 
cago, Rock  Island  ft  Pacific  Railway  Com- 
pany. From  a  Judgment  for  plaintifT,  de- 
fendant appeals.    Affirmed. 

Lassiter  ft  Harrison  and  Jas.  A.  Graham, 
for  appellant  C.  C.  Potter  and  W.  S.  Jami- 
son,  for  appellee. 


Statement 

STEPHENS,  J.  In  alighting  from  a  train 
at  Sugden,  Ind.  T.,  appellee  was  thrown  down 
on  the  platform  and  injured,  on  account 
of  which  he  recovered  a  verdict  and  judg- 
ment in  the  sum  of  $1,025,  from  which  this 
appeal  is  prosecnted.  He  had  taken  pas- 
sage at  Hobart  Ind.  T.,  and  advised  the 
conductor,  when  he  took  up  his  ticket  that 
he  desired  to  get  off  at  Sugden.  When  the 
train  stopped  he  was  a  little  tardy  In  making 
his  way  to  the  platform  steps,  being  an  old 
man,  and  was  there  hindered'by  people  coming 
up  the  steps  to  enter  the  car.  As  he  descended 
the  steps,  the  train  started,  but  he  thought 
it  was  standing  still,  owing,  perhaps,  to  the 
fact  that  It  was  dark,  and  there  were  no 
lights  on  the  platform  although  there  was  a 
ligbt  in  the  depot  and  lights  In  the  cars, 
which  to  some  exteot  threw  light  on  the  plat- 
form at  the  place  where  he  was  about  to 
get  off.  His  son,  who  was  standing  on  the 
platform,  having  a  better  knowledge  of  the 
situation,  spoke  to  him  quick,  saying  "Give 
me  your  grip,"  or  "You  will  have  to  jump," 
when  he  stepped  or  jumped  off  or  his  son 
jerked  him  off,  and  he  fell.  He  bad  hold  of 
the  railing  with  his  right  hand,  and  that 
swung  blm  around  as  he  stepped  off.  The 
fall  dislocated  his  shoulder,  wbich  pained  him 
for  a  long  time  and  deprived  him  to  a  great 
extent  of  the  use  of  bis  arm.  His  home  was 
at  Bowie,  Tex.,  to  which  point  he  was  return- 
ing when  Injured,  and  where  he  had  a  lit- 
tle store,  which  he  continued  to  keep,  but 
after  a  few  mouths  had  to  give  it  up  because 
of  his  inability,  on  account  of  the  injury  re- 
ceived, to  do  the  work  necessary  to  carry 
on  the  business,  the  profits  of  which  were 
too  small  to  Justify  him  In  tiirlng  an  extra 
man  to  do  the  work.  ^  . 
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Condualons. 

The  proposition  of  the  first  assignment  is 
that  the  court  erred  In  submitting  tlie  Issue 
Of  negligence  InToIvet}  In  the  failure  of  ap- 
pellant to  sufficiently  light  the  platform  on 
the  ground  that  the  evidence  did  not  raise 
this  Issue.  It  may  be  that  the  evidence  did 
not  tend  to  prove  that  the  failure  to  suffl- 
clently  light  the  platform  was  the  proximate 
cause  of  appellee's  Injury,  but  this  objec- 
tion to  the  charge  does  not  seem  to  be  distinct- 
ly presented  In  the  proposition.  We  think 
it  can  hardly  be  said  that  there  wap  no  evl- 
'dence  tmdlng  to  prove  that  the  platform  was 
Insufficiently  lighted,  and  we  doubt  (f  It  can 
be  .said  that  there  was  no  evidence  that  the 
accident  was  due  to  this  fact,  since,  "  the 
platform  had  been  better  lighted,  appellee 
might  have  ascertained  that  the  train  was 
moving  when  he  started  down  the  steps.  But, 
If  the  court  erred  In  submitting  this  Issue, 
appellant  Is  not  hi  position  to  avail  Itself 
of  the  error,  since  It  was  Invited  by  the  first 
special  charge  requested  by  It 

If  there  was  error  in  the  eighth  paragraph 
of  the  charge,  as  asserted  In  the  second  as- 
signment. It,  too,  was  invited  by  appellant  in 
its  fifth  special  charge.  Besides,  the  propo- 
sition of  this  assignment,  which  Is  that  the 
evidence  did  not  justify  the  submission  to 
the  jury  as  an  element  of  damage  appellee's 
diminished  capacity  to  work  and  earn  money. 
Is  clearly  not  sustained  by  the  statement  of 
facts. 

The  third  assignment,  complaining  of  the 
refusal  of  special  charge  No.  8,  must  be  over- 
ruled, since  the  phase  of  contributory  negli- 
gence which  appellant  sought  by  this  charge 
to  have  submitted  to  the  Jury  Is  not  found 
in  its  answer.  Besides,  it  was  in  effect  sub- 
mitted in  the  ninth  paragraph  of  the  court's 
charge. 

Special  charge  4,  to  the  refusal  of  which 
the  fourth  error  Is  assigned,  was  In  effect 
given  In  the  fifth  and  eighth  paragraphs  of 
the  charge. 

In  the  fifth  •  and  last  assignment  appel- 
lant complained  of  the  insufficiency  of  the 
«vldence  to  support  the  verdict,  but  In  the 
motion  for  new  trial  the  assignment  was 
entirely  too  general,  which  precludes  any 
consideration  of  that  Issue  In  this  court  on 
appeal  Besides,  we  think  the  verdict  was 
warranted  by  the  evidence. 

Judgment  affirmed. 


OUU,  0.  &  8.  F.  BY.  CO.  v.  SOMERVILLB 
MEBCANTIIiE  AGENCY. 

{Court  of  Civil  Appeals  of  Texas.     Oct.   23, 
1907.) 

1.  Cabbiebs  —  B^BiGHT— Delivebt— Act  Con- 
stituting. 

Notification  to  a  consiKnee  by  a  carrier  of 

the  aTrival  of  goods  constitutes  delivery. 
[Ed.  Note. — For  cases  in  point,  sea  Cent.  Die 

vol.  9,  OBrriers,  i|  280-289%.] 


2.  Saue— Delat  Not  a  Convkbsxon. 

A  carrier's  delay  in  delivering  goods  is 
not  a  conversion  thereof,  no  matter  bow  long 
continued,  so  aa  to  make  It  liable  for  thev  value, 
and  the  consignee  should  receive  tliem  when  ten- 
dered and  sue  for  damages  resulting  from  the 
delay  in  delivery. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  9,  Carriers,  {|  396-414.J 

Appeal  from  Burleson  County  Court;  B. 
J.  Alexander,  Judge. 

Suit  by  the  SemervlUe  Mercantile  Agency 
against  the  Oulf,  Colorado  &,  Santa  F6  Ball- 
way  Company.  From  a  Judgment  of  the' 
county  court  for  plaintiff  on  appeal  from  a 
Justice  court,  defendant  appeals.  Beversed 
and  rendered. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appel- 
lant 

FTjY,  J.  This  Is  a  salt  to  recover  the 
value  of  three  boxes  of  Christmas  toys, 
which  it  was  alleged  appellant  failed  to  de- 
liver to  appellee.  The  cause  was  instituted 
in  a  Justice's  court  and  appealed  to  the  coun- 
ty court,  where  it  was  tried  by  the  court 
and  Judgment  rendered  for  appellee  in  the 
sum  of  $174.78,  the  full  value  of  the  goods. 

The  court  filed  his  conclusions  of  facts  as 
follows:  "This  suit  originated  in  the  loss  of 
three  boxes  of  Christmas  goods,  shipped  by 
Kipp  Bros.  Co.  from  Indianapolis,  Ind.,  to 
the  plaintiff  at  Somervllle,  Tex.  The  origi- 
nal shipment  consisted  of  eight  boxes  of 
goods,  and  were  shipped  on  a  through  bill  of 
lading  from  the  point  at  which  it  originated 
to  its  point  of  destbiatlon,  said  goods  being 
shipped  on  November  11,  A.  D.  1804,  and  In 
reaching  the  point  of  destination  would  have 
to  go  over  some  several  roads,  among  which 
were  the  Frisco  System  and  the  defendant's 
road.  There  is  no  evidence  of  where  the 
three  boxes  were  actually  lost  or  went 
astray.  The  evidence  shows  that  the  defend- 
ant's road  received  five  boxes  of  these  goods 
at  Oklahoma  City  on  the  19th  day  of  Novem- 
ber, A.  D.  190^  and  that  these  five  boze» 
were  delivered  to  the  plaintiff  at  the  point  of 
destination  on  the  25th  day  of  November,  A. 
D.  1904;  that  upon  the  delivery  of  these 
five  boxes  all  the  freight  due  and  owing  the 
railway  company  over  which  the  eight  were 
to  leave  or  did  come  was  collected  by  the  de- 
fendant's agent  before  he  would  deliver  the 
five  boxes.  The  three  boxes  were  after- 
wards received  by  the  defendant's  road  at  Ft 
Worth,  Tex.,  on  the  24tb  day  of  December, 
A.  D.  1904,  from  the  Ft  Worth  &  Bio  Grande 
Boad,  and  were  shipped  to  Somervllle,  Tex., 
their  point  of  destination,  arriving  there 
about  January  1,  A.  D.  1906,  or  after  the 
holiday  season  was  over.  These  three  box- 
es consisted  entirely  of  Christmas  toys,  and 
there  was  absolutely  no  sale  for  them  after 
Christmas,  having  been  purchased  for  that 
trade.  The  defendant's  agent  after  receiv- 
ing the  three  boxes  at  Somervllle,  Tex.,  said 
something  to  the  president  of  Somervllle 
Mercantile    Agency,    the    plalntlSk    herein. 
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about  the  goods  being  there,  and  told  him  to 
bring  bis  Invoice  over  and  check  tbem  up, 
but  this  was  never  done,  and  the  goods  were 
never  actually  delivered  to  or  received  by  the 
plaintiffs,  and,  as  far  as  the  record  shows, 
are  still  In  possession  of  the  defendants." 

The  object  of  this  suit  was  to  recover  the 
Talue  of  goods  that  were  never  delivered,  and 
It  clearly  appeared  that  the  goods  arrived  at 
Somerville,  Tex.,  their  place  of  destination, 
on  January  1,  1905,  and  that  the  appellee 
was  notlfled  of  their  arrival  and  requested  to 
bring  over  the  Invoice  and  chedc  them  up. 
Appellee  did  not  receive  the  goods  or  make 
any  effort  to  get  them  from  the  depot  The 
notification  of  appellee  by  appellant  of 
the  arrival  of  the  goods  constituted  a  de- 
livery of  the  goods,  and  no  matter  bow  great 
the  delay  may  have  been  appellee  should 
have  received  the  goods  and  sned  for  the 
damages  resulting  from  delay.  The  delay 
of  the  carrier  did  not  constitute  a  conversion 
of  the  goods,  no  matter  how  long  continued, 
■0  as  to  render  It  liable  for  the  value  of  the 
goods,  and  appellee  should  have  received 
tbem  when  tendered.  Hutchinson,  Carr.  t 
1372;  Railway  v.  Jackson,  4  Tex.  Civ.  Cas. 
Ct  App.  I  47,  15  S.  W.  128;  Railway  v. 
Everett  (Tex.  Civ.  App.)  83  S.  W.  257;  Rail- 
way V.  Coffin  Ca  (Tex.  Civ.  App.)  81  S.  W. 
826;  Railway  v.  Darby,  28  Tex.  Civ.  App. 
229,  67  S.  W.  129;  Baumbach  v.  Railway,  4 
Tex.  C»v.  App.  660,  23  S.  W.  693;  Wells-Far- 
go  Co.  V,  Hanson  (Tex,  Civ.  App.)  91  S.  W. 
821. 

It  follows  that  appellee  failed  to  make  out 
a  case,  and  that  the  judgment  cannot  be  sus- 
tained, and  It  Is  therefore  reversed,  and  Judg- 
ment here  rendered  for  appellant 


SANDDGUARD  GROCERY  CO.  v.  OONI/BT.* 

(Court  of  CMl  Appeals  of  Texas.     June  22, 

1907.     Rehearing  Denied  Oct.  19,  1907.) 

1.  MiTNICIFAL    CORPOSATIONa— POLICK    ReQU- 

i.ATioi«s—OBDinANCEB— Sidewalk  Obsibuo 

IIONS. 

An  onlinanee  of  a  cttj,  prohibiting  the  un- 
necessary obstroction  of  8i(^waiks,  etc.,  with 
boxes,  vehicles,  etc.,  is  valid. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  36,  Municipal  Corporations,  {  1432.] 

2.  Sake— IKJUBT  to  Tbaveleb — L/iabiutt  or 
Pabty  Cadbino  Obstbuctior— Subuissior 
or  Issues. 

Where,  in  an  action  by  a  pedestrian  stuio- 
bllng  over  a  truck  left  on  the  sidewalk,  the  evi- 
dence warranted  a  finding  of  a  violation  by  de- 
fendant of  a  municipal  ordinance,  prohibiting 
the  obstruction  of  sidewalks  by  vehicles,  etc., 
the  court  properly  submitted  the  violation  of  the 
ordinance  as  a  ground  of  recovery. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  ||  1758,  1759.] 

Appeal  from  DIstrlct'Court,  Tarrant  Coun^ 
ty :    Mike  B.  Smith,  Judge. 

.  Action  by  B.  M.  Conley  against  the  Sande- 
guard  Grocery  Company.  From  a  Judgment 
(or  plaintiff,  defendant  appeals.    Affirmed. 

'Writ  of  error  denied  by  Supreme  Court  Nov.  Z7,  UOi. 
104  8.W.-68 


Capps  &  Cantey  and  Hauger  te  Short,  for 
appellant  McCart,  Bowlin  &  McCart  and 
•Theodore  Mack,  for  appellee. 

Statement 

STEPHENS,  J. .  Appellee  recovered  a  ver- 
dict and  Judgment  against  appellants  for 
damages  In  the  sum  of  $500  as  compensation 
for  personal  injuries  caused  by  their  negli- 
gence in  leaving  a  truck  on  the  sidewalk  in 
front  of  their  store  In  the  city  of  Ft  Worth. 
Appellee  was  going  up  the  street  at  night 
during  a  parade  and  stumbled  over  the  truck, 
which  was  concealed  from  his  view  by  the 
people  congregated  along  the  sidewalk  to 
witness  the  parade.  In  the  effort  to  keep  on 
his  feet,  he  seems  to  have  fallen  all  over  the 
truck,  and  finally  landed  out  In  the  street 
It  was  a  penal  offense  by  ordinance  of  the 
city  of  Ft  Worth  for  any  person,  firm,  or 
corporation  to  unnecessarily  obstruct  any 
sidewalk,  street  or  alley  within  said  city 
"with  any  boxes,  barrels,  vehicles,  horse  or 
beast  of  any  kind,  lumber,  wood  or  any  ma- 
terial whatever,"  and  each  and  every  day  of 
such  obstruction  was  made  a  separate  offense. 
The  ordinance  further  provided  that:  "If 
any  person  shall  continue  any  obstruction  of 
any  street  alley  or  sidewalk  after  he  shall 
have  been  notified  by  the  city  marshal  to  re- 
move the  same,  he  shall  be  fined  in  any  sum 
not  less  than  five  dollars  nor  more  than  fifty 
dollars  for  every  day  he  shall  continue  the 
obstruction"  —  that  being  the  same  penal- 
ty previously  prescribed  for  ot>8tmcting  the 
sidewalk.  The  violation  of  this  ordinance 
was  submitted  in  the  charge  as  a  ground  of 
recovery. 

CJonclusIons. 

The  evidence  tended  to  prove  and  war^ 
ranted  the  Jury  in  finding  that  appellants 
had  been  guilty  of  a  breach  of  the  ordinance 
in  unnecessarily  obstructing  the  sidewalk  by 
permitting  the  truck,  which  was  undoubtedly 
a  vehicle,  to  remain  In  such  position,  of 
which  they  were  Aware,  as  to  make  It  an  ob- 
struction of  the  sidewalk.  The  validity  of 
the  ordinance  Is  assailed,  but  it  seems  clear 
to  us  that  it  was  valid.  We  approve  the 
charge  in  submitting  the  issue  to  the  Jury, 
and  also  the  action  of  the  court  in  refusing 
the  numerous  special  charges  requested  by 
appellant  We  also  approve  the  rulings  on 
the  exclusion  of  testimony. 

The  Judgment  is  therefore  affirmed. 


riDBLITT  ft  CASUAI/TT  CO.   v.   CALLA- 
GHAN &  GRAHAM. 

(Court  of  Civil  Appeals  of  Texas.    Oct  23, 
1907.) 

1.  LnoTATioN  OF  Actions— Actions  fob  Debt 
Evidenced  by  Contbact. 

In  an  action  for  a  debt  founded  upon  a 
written  contract  the  four-year  statute  of  limita- 
tioni  applies ;  but,  where  the  debt  is  not  found- . 
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ed  upon  a  written  contract,  the  two-year  itatnte 
bars  the  action. 

[Ed.  Note.-— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  §§  112-117,  133.J 

2.  Same— Pbouibk  Founded  oh  Cortbact  ik 
Wbitins. 

An  insurance  policy  was  issned  by  the  in- 
surer to  insured  upon  a  written  application, 
which  stated  the  terms  of  the  policy  and  the 
basis  by  which  the  amount  of  the  premium  was 
to  be  determined,  but  neither  the  application 
nor  policy  taken  separately  or  together  contain- 
ed an  express  promise  to  pay  the  amount  due 
for  the  premium.  Held,  that  the  indebtedness 
was  founded  upon  a  written  contract,  within 
the  meaning  of  the  statute  of  limitations. 

Appeal  from  Jefferson  County  CJourt;  D. 
P.  Wheat,  Judge. 

Action  by  the  Fidelity  &  Casualty  Company 
against  Callaghaa  &  Graham.  Defendants 
pleaded  the  statute  of  limitations  and  a  plea 
in  reconrentlon.  From  a  judgment  for  de- 
fendants on  the  statute  of  limitations,  and 
for  plaintiff  on  defendants'  cross-action, 
plaintiff  appeals.    Reversed  and  rendered. 

Crook,  Harris  &  Lawhon,  for  appellant 
Molette  &  Wilkerson,  for  appellees. 

NEILL,  J.  This  Is  a  suit  by  appellant 
against  appellees  to  recover  $189  alleged  to 
be  due  for  the  premium  on  an  employer's 
liability  Insurance  policy,  executed  on  Au- 
gust 3,  1902,  by  appellant  to  appellees.  It 
was  alleged  by  plaintiff  that  defendant  agreed 
to  pay  $540  premium,  but  that  the  amount 
of  the  premium  was  based  on  the  compensa- 
tion paid  to  the  employes  daring  the  period 
the  policy  was  in  force,  that  the  estimated 
pay  roll  during  the  intended  life  of  the  pol- 
icy was  $12,000,  and  that  defendants  paid 
their  employes  during  the  actual  life  of  the 
policy  the  sura  of  $4,200,  and  that,  therefore, 
plaintiff  was  entitled,  in  consideration  of  the 
insurance,  to  the  sum  of  $189,  as  the  premium 
on  said  policy.  The  defendants  answered 
by  a  plea  of  the  two-year  statute  of  limi- 
tations, and  a  plea  in' reconvention  for  several 
amounts  aggregating  $216.12.  On  the  trial, 
which  was  by  the  court  without  a  Jury,  the 
court  sustained  the  defendants'  plea  of  limi- 
tation, and  rendered  judgment  against  the 
plaintiff,  and,  after  bearing  the  evidence,  ren- 
dered judgment  against  the  defendants  on 
their  cross-action.  From  the  judgment,  the 
plaintiff  alone  has  appealed. 

In  actions  for  debt  where  the  Indebtedness 
is  evidenced  by  or  founded  upon  a  contract  in 
writing,  the  four-year  statute  applies,  but, 
where  the  indebtedness  is  not  evidenced  by 
a  contract  In  writing,  the  two-year  statute 
bars  the  action.  Therefore  the  only  question 
to  be  determined'  is,  was  the  contract  upon 
which  the  suit  is  based  evidenced  by  writing? 
It  is  undisputed  that  the  Insurance  policy  de- 
scribed in  plaintiff's  petition  was  in  writiug 
and  Issued  to  the  defendants  by  the  insur- 
ance company  upon  a  written  application 
made  by  them  to  the  plaintiff  which  stated 
the  terms  of  the  policy  and  the  basis  by 
which  the  amount  of  premium  was  to  be  de- 


termined. It  Is  true  that  neither  the  appli- 
cation nor  policy,  taken  either  separately  or 
together,  contained  an  express  promise  to 
pay  the  amount  due  for  the  premium.  This, 
however,  was  unnecessary;  for  neverthe- 
less  the  Indebtedness  was  "founded  upon  a 
contract  In  writing,"  and  appellees'  obliga- 
tion to  pay  it  as  clearly  arose  from  such 
writing  as  though  the  promise  had  been  ex- 
pressed in  the  contract  Laredo  Elec.  L. 
&  M.  Co.  V.  D.  S.  Elea  Lighting  Co.  (Tex. 
Civ.  App.)  28  S.  W.  310.  Wherefore,  the 
court  erred  in  sustaining  defendants'  plea 
of  limitation  and  in  rendering  judgment 
against  the  plaintiff. 

It  appearing  from  the  undisputed  evidence 
that  the  amount  sued  for  Is  due  according 
to  the  terms  of  the  contract,  the  judgment  of 
the  court  below  Is  reversed,  and  judgment 
Is  here  rendered  for  the  plaintiff  for  the  sum 
of  $1,S9,  with  interest  thereon  from  April 
3,  1902. 

Reversed  and  rendered. 


NEW  YORK  LIFE  INS.  CO.  ▼.  THOMAS. 

(Court  of  Civil  Appeals  of  Texas.     Jane  26. 

1907.) 

EviDSNCB— Pajbol  AoBEEiCEins— Gonisadict- 

iNO  Wbittkn  Contbaot. 

Where  an  independent  parol  agreement  to 
move  plaintitf'a  family  to  a  distant  place  has 
been  made  as  an  inducement  to  the  miTk'ng  of  a 
written  contract  obligating  the  plaintiff  to  enter 
defendant's  employ,  the  oral  agreement  may  be 
proved  and  enforced,  though  not  referred  to  in 
the  written  contract. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  Si  2048-2061  ] 

Error  from  Dallas  County  Court;  H.  P. 
Lively,  Judge. 

Action  by  Gus  D.  Thomas  against  the  New 
York  Life  Insurance  Company  to  recover 
amount  expended  in  moviug  his  family  to  a 
distant  place.  From  a  judgment  for  plain- 
tiff, defendant  brings  error.    AJSrmed. 

See  103  a  -W.  423. 

Jas.  H.  Mcintosh  and  Locke  &  Locke,  for 
plaintiff  In  error.  Etherldge  &  Baker  and  H. 
E.  Jackson,  for  defendant  In  error. 

KEY,  J.  In  this  suit  the  plaintiff  recovered 
a  judgment  for  $369.90,  as  the  amount  ex- 
pended by  him  in  moving  his  family  from 
Denver,  Colo.,  to  Newark,  N.  J.,  and  the  de- 
fendant has  brought  the  case  up  on  writ  of 
error. 

The  undisputed  testimony  shows  that  while 
the  plaintiff  and  his  family  were  residing  at 
Denver,  Colo.,  he  went  to  the  city  of  New 
York  and  there  entered  Into  a  written  con- 
tract with  the  defendant,  by  which  he  was 
employed  to  take  charge  of  an  office  and  act 
as  agent  for  the  defendant  at  Newark,  N.  J. 
That  contract  made  no  reference  to  the  ex- 
pense of  moving  the  plaintiff's  family,  and 
did  not  obligate  the  defendant  to  pay  such  ex- 
pense ;  but  the  plaintiff  alleged  In  his  petition 
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that,  QB  an  Inducement  to  and  In  considera- 
tion of  his  surrendering  his  employment  as 
agent  of  another  Insurance  company  at  Den- 
ver, Colo.,  and  removing  to  Newark,  N.  J., 
and  entering  the  defendant's  employment,  the 
defendant  promised  to  pay  the  expense  of 
moving  the  plaintiff's  family  from  Denver  to 
Newark.  The  defendant  answered  by  gen- 
eral denial.  The  case  is  presented  in  this 
court  on  but  one  assignment  of  error,  which 
asserts  that  the  trial  court  committed  error 
In  not  giving  a  requested  charge  directing  a 
verdict  for  the  defendant.  The  plaintiff, 
while  on  the  stand  as  a  witness,  gave  testi- 
mony to  the  effect  that  the  promise  was  made, 
as  alleged,  and  his  evidence  tended  to  sup- 
port all  the  material  averments  In  his  peti- 
tion. When  it  was  developed  that  the  plaln- 
tlfl's  contract  of  employment  with  the  de- 
fendant had  been  reduced  to  writing,  the  de- 
fendant objected  to  his  oral  testimony  about 
the  defendant's  manager  promising  to  pay  the 
expense  of  the  removal  of  his  family,  upon 
the  ground  that  it  tended  to  vary  and  add  to 
the  written  contract.  The  court  overruled 
the  objection  and  submitted  the  case  to  the 
Jury  upon  the  tlieory  set  up  in  the  plaintifTs 
petition. 

It  is  a  settled  mle  of  law  that  one  con- 
tract may  be  the  consideration  of  another, 
the  Inducement  to  the  execution  thereof,  and, 
where  an  independent  parol  agreement  has 
been  made  as  an  inducement  to  the  making  of 
a  written  contract,  the  former  may  he  proved 
and  enforced,  though  not  referred  to  in  the 
latter.  Downey  v.  Hatter  (Tex.  Civ.  App.)  48 
S.  W.  33 ;  Martin  v.  Rotan  Grocery  Co.  (Tex. 
av.  An?.)  66  S.  W.  212;  1  Greenl.  Bv.  |  284; 
Wharton,  Ev.  {  1027.  There  was  evidence 
submitted  which  authorized  the  court  to  sub- 
mit the  case  to  the  Jury,  and  Justified  the  re- 
fusal of  the  peremptory  instruction  to  find 
for  the  defendant.  Whether  or  not  the  case 
was  properly  decided  by  the  Jury  we  are  not 
called  upon  to  say,  because,  as  before  said, 
the  only  assignment  of  error  presented  to  this 
court  is  the  one  complaining  of  the  refusal 
to  Instruct  a  verdict  for  the  defendant 

No  reversible  error  has  been  pointed  out, 
and  the  Judgment  Is  affirmed. 


TEXAS  CENT,  R.  CO.  t.  Q.  W,  HUNTER 
&CO. 

(Court  of  Civil  Appeals  of  Texas.     Jane  29, 
1907.   -Rehearing  Denied  Oct.  12,  1907.) 

1.  Cabbikbs — Oaebiage  01'  Livi  Stock — Lia- 

BUJTT. 

A  carrier  is  an  insurer  against  loss,  ex- 
cept when  due  to  an  act  of  God,  public  enemy, 
or  inherent  qualities  of  the  goods  shipped,  as  m 
case  of  inanimate  freight;  but  the  distinction 
is  made  that  a  carrier  of  live  stock  is  further 
relieved  from  liability,  in  the  absence  of  negli- 
gence, for  loss  due  to  the  natural  propensities 
and  habits  of  the  stock. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  9,  Carriers.  H  023-929.J 


2.  Sahk. 

A  carrier  Is  not  liable  for  those  damages 
naturally  arising  in  shipments  of  stock,  with 
or  withont  inherent  vice. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  9,  Carriers,  {§  923-929.] 

3.  Same. 

A  carrier  of  live  stock,  in  the  absence  of 
negligence,  is  not  liable  for  injuries  due  to  the 
inherent  natural  propensities  and  habits  of  the 
stock,  notwithstanding  that  the  "ordinary  of 
its  kind"  may  have  the  same  inherent  natural 
propensity  or  habit. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  »  923-929.] 

4.  Same— Inbtbuctioks— MisLEAOiNO. 

Thoagb  the  measure  of  damages  for  injuries 
to  live  stock  by  a  carrier  is  the  difference  in 
value  in  the  condition  it  was  delivered  at  its 
destination,  and  its  value  had  it  been  transport- 
ed without  negligence,  a  jury  most  probably  so 
understood  an  instruction  that  the  measure  of 
damages  was  the  difference  in  value  in  the  con- 
dition tile  stock  was  delivered  at  its  destination, 
and  what  it  would  have  been  worth  had  it  been 
properly  delivered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  U  961,  963,  964.} 

6.  Same— Cabbiaqe  or  Live  Stock— Instbuc- 

TIORS. 

An  instruction,  in  an  action  against  a  car- 
rier for  injuries  to  live  stock,  in  that  the  car- 
rier negligently  ran  a  train  near  the  stock  while 
confined  In  the  carrier's  pens  and  stampeded 
them  and  caused  them  to  break  the  pens,  which 
were  alleged  to  have  been  insufficient,  which  ex- 
cluded the  issue  of  sufficiency  of  the  pens,  was 
properly  refused. 

Appeal  from  Hood  Ctounty  Court;  K.  H. 
Faulkner,  Judge. 

Action  by  G.  W.  Hunter  &  Co.  against  the 
Texas  Central  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed and  remanded  for  a  new  trial. 

Estess  &  Douglass,  Lou  Morris,  and  J.  A. 
Klbler,  for  appellant  H.  D,  Payne,  for  ap- 
pellees. 


CONNER,  a  J.  This  suit  was  instituted 
to  recover  damages  to  a  shipment  of  295  head 
of  appellees'  cattle  over  the  railway  of  the 
appellant  the  Texas  Central  Railroad  Com- 
pany, from  Albany,  Tex.,  to  Dublin,  and  from 
thence  over  the  Ft  Worth  &  Rio  Grande 
Railway  to  Granbury  and  Oresson,  in  Hood 
county.  Appellees  alleged,  in  substance,  that 
they  penned  their  cattle  in  the  cattle  pens  of 
appellant  at  Albany  about  11  o'clock  on  the 
18th  day  of  October,  1905 ;  that  the  pens  were 
wholly  Insufflcient  to  hold  said  cattle  or  the 
ordinary  cattle  tendered  to  it  at  that  place 
for  shipment;  that  appellant  negligently  run 
a  train  or  engine  up  near  them  in  an  improp- 
er and  negligent  manner  and  scared  and 
stampeded  them  and  caused  them  to  break 
the  weak  and  defective  stock  pen  before  men- 
tioned, which  would  not  have  been  the  case 
bad  said  pens  been  properly  constructed  and 
maintained;  that  all  of  said  cattle  in  said 
stampede  were  bruised,  wounded,  dehorned, 
maimed,  and  greatly  damaged,  after  they  had 
been  delivered  for  shipment.  Appellees  fur- 
ther alleged  that  the  cattle  were  very  rough- 
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ly  handled  and  braised  and  wonnded  and 
vcrr  greatly  delayed  on  tbelr  Journey  from 
Albany  to  Dublin  and  greatly  Injured  there- 
by. The  trial  resulted  In  a  verdict  and 
Judgment  tor  appellees  In  the  sum  of  |255, 
as  against  the  appellant  and  In  favor  of  the 
rt  Worth  &  Rio  Grande  Railway  Company. 

Appellant  assigns  error  to  the  following 
paragraph  of  the  court's  charge:  "If  you 
believe  from  a  preponderance  of  the  evidence 
in  this  case  that  plaintiff  had  ordered  cars 
from  the  defendant  Texas  Central  Railway 
Company  through  its  agent  for  the  purpose 
of  shipping  cattle  from  Albany  to  Granbury 
and  Cresson,  Tex.,  and  that  on  the  18th  day 
of  October,  1905,  the  agent  of  the  defendant, 
Texas  Central  Railway  Company  told  plain- 
tiff to  bring  his  cattle  there  to  Albany  for 
shipment  by  the  noon  hour  of  that  day,  and 
that  plaintiff  did  take  his  cattle  there  and 
place  them  In  the  shipping  pens  of  said  de- 
fendant and  notified  said  agent  of  such  fact, 
then  I  charge  yon  said  defendant  would  be 
liable  for  any  Injury  to  plaintiff's  cattle.  If 
any,  while  such  cattle  were  In  Its  possession, 
np  to  the  time  It  delivered  them  to  Its  code- 
fendant,  save  and  except  such  injury,  if  any, 
as  may  have  occurred  to  said  cattle,  if  any, 
by  reason  of  any  inherent  vice.  If  any,  in  said 
cattle  themselves,  and,  if  you  so  believe  you 
will  find  for  the  plaintiff  against  this  defend- 
ant If  you  further  believe  from  a  prepon- 
derance of  the  evidence  herein  that  plalntifTs 
cattle  were  Injured  while  in  the  possession 
of  the  defendant  the  Ft.  Worth  &  Rio  Grande 
Railway  Company,  If  you  find  such  cattle 
vrere  injured  at  all,  then  your  verdict  should 
be  against  this  defendant  for  whatever  In- 
Jury  It  inflicted,  if  any." 

We  think  the  assignment  must  be  sustain- 
ed. It  Is  defended  alone  upon  the  ground 
that,  after  the  delivery  of  appellees'  cattle 
In  the  pens  at  Albany,  appellant  was  an  ab- 
solute Insurer  against  loss  or  damage,  as  in 
cases  of  Inanimate  freight.  The  law,  how- 
ever, has  made  a  distinction  In  cases  of  the 
transportation  of  live  stock.  In  a  recent 
work  on  carriers  (Moore  on  Carriers,  p.  490, 
{  1),  It  is  said  that:  "Carriers  of  live  stock 
are  common  carriers  subject  to  all  the  duties, 
responsibilities,  and  liabilities  and  entitled  to 
all  the  rights  and  privileges  of  a  common 
carrier  of  merchandise  or  other  Inanimate 
property,  save  In  one  important  respect 
While  common  carriers  are  insurers  of  Inani- 
mate property  against  all  loss  and  damage 
except  such  as  is  inevitable  or  attributable 
to  the  act  of  Ood,  or  caused  by  public  ene- 
mies, and  except  that  they  are  not  held  lia- 
ble for  losses  which  result  trom  the  inherent 
and  intrinsic  qualities  of  the  goods  carried 
by  them,  as  carriers  of  live  stock  they  are 
not  Insurers  of  animals  against  injuries  aris- 
ing from  or  attributable  to  the  natural  or 
proper  vices,  or  the  Inherent  natural  propen- 
sities and  habits  of  the  animals  themselves, 
and  which  could  not  be  prevented  by  fore- 


sight, rlgilance,  and  care;"  See,  also,  to  the 
same  effect,  Hutchinson  on  Carriers,  {  221. 
Appellant  by  allegation  and  proof  distinctly 
and  forcibly  presented  the  theory  that  it 
had  exercised  foresight,  vigilance,  and  care  in 
the  constraction  and  maintenance  of  its  pens 
at  Albany  and  in  the  operation  of  the  train 
that  is  alleged  to  have  frightened  appellees' 
cattle;  and,  also,  that  in  the  transportatloa 
from  Albany  to  Dublin  the  carriage  was 
made  without  rough  handling  or  damage  and 
with  due  care.  The  charge  authorized  find- 
ings against  ai^iellant  upon  all  of  these  issues 
Irrespective  of  negligence  on  appellant's  part 
To  the  extent  that  recovery  for  the  natural 
depreciation  of  the  cattle  after  the  transpor- 
tation began  was  so  authorized  the  charge 
was  clearly  wrong.  Some  damages  naturally 
arise  In  shipments  of  cattle  with  or  without 
Inherent  vice,  even  when  transported  by  rail- 
ways In  the  most  careful  and  prudent  man- 
ner. For  such  natural  Injury  appellant  was 
In  no  event  liable.  Besides,  the  court's  def- 
inition of  "Inherent  vice,"  as  used  in  the 
charge  quoted,  seems  too  restrictive.  It  is  as 
follows:  "The  term  'Inherent  vice*  as  used 
In  this  charge  means  a  fault  not  possessed 
by  the  ordinary  of  its  kind."  As  aeeia  from 
the  authority  quoted,  the  carrier,  in  the  al>- 
sence  of  negligence.  Is  not  liable  fer  injuries 
arising  from  or  attributable  to  the  Inherent 
natural  propraisities  and  habits  of  the  ani- 
mals themselves,  notwithstanding  the  fact 
that  the  "ordinary  of  its  kind"  may  have  the 
same  Inherent  natural  propensity  of  habit 
Railway  v.  Cage  Cattle  Co.  (Tex.  Civ.  App.) 
95  S.  W.  706;  Ry.  v.  Blator  (Tex.  Civ.  App.) 
102  S.  W.  166. 

We  find  nothing  else  in  the  case  requiring 
special  notice.  The  provision  of  the  contract 
pi<esented  under  the  eighth  and  ninth  assign- 
ments we  think  has  no  application  in  this 
case.  The  objection  to  the  sixth  paragraph 
of  the  court's  charge  mentioned  in  the  sev- 
enth assigrnment  does  not  seem  to  be  very 
Important  The  charge  was  that  the  meas- 
ure of  damages  would  be  "the  difference  in 
the  value  of  the  cattle,  if  any,  in  the  condi- 
tion that  they  were  delivered  at  Granbury 
and  Cresson,  and  that  they  would  have  been 
worth  had  they  been  properly  delivered."  It 
Is  true,  as  Insisted  by  appellant  that  the 
true  measure  would  be  the  difference  In  the 
value  of  the  cattle  in  the  condition  they  were 
delivered  at  Granbury  and  Cresson,  and  what 
they  would  have  been  worth  had  they  beeo 
transported  without  negligence.  But  the  Jury 
most  probably  so  understood  the  charge  as 
given.  However,  the  court  on  another  trial 
can  easily  obviate  the  criticism  made.  Spe- 
cial charge  No.  3,  requested  by  appellant  ex- 
cludes the  issue  of  the  sufficiency  of  the  pens, 
and  no  error  therefore  Is  perceived  iu  its  re- 
jection. 

For  the  error  in  the  court's  charge.  It  ia 
ordered  that  the  Judgment  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 
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W.  C.  BHIiCHEB  LAND  MORTGAGE  CO. 

V.  NORRIS  et  al.* 

(Court  of  Civil   Appeal*  of  Texas.     Jane  22, 

1907.    Rehearing  Denied  Oct.  13,  1907.) 

MOBTOAQEB    —    CONSTBUOnON— SlIPULATIORa 

-<!osT  OF  Protecting. 

A  stipniation  in  a  morteagd  that  the  bor- 
rower shall  repay  all  money  that  may  have  been 
paid  by  the  lender  on  account  of  any  prior  or 
outstanding  title  or  incumbrance  does  not  refer 
to  expenses  of  litigation  incurred  by  the  mort- 

?:agee   in   defending   Us  mortgage  against   nn- 
ounded  snita  adverse  to  it. 

Error  from  District  Court,  Tarrant  Coun- 
ty;  Mike  B.  Smith,  Judge. 

Action  by  the  W.  C.  Belcber  Land  Mort- 
gage Company  against  Arch  Norrls  and  oth- 
ers. From  a  judgment  for  defendants,  plain- 
tiff brings  error.    Affirmed. 

Wm.  J.  Berne,  for  plalntifF  in  error.  Good- 
son  &  Goodson,  for  defendants  in  error. 

Statement 

STEPHENS,  J.  For  a  history  of  this  liti- 
gation, see  29  Tex.  Civ.  App.  301,  68  S.  W. 
B48;  34  Tex.  Civ.  App.  Ill,  78  S.  W.  390; 
98  Tex.  176,  82  S.  W.  600.  83  S.  W.  799. 

The  expense  of  the  litigation,  outside  of 
court  costs  (which  have  been  allowed),  Is 
still  claimed  by  plnlntilT  in  error  as  a  charge 
against  the  property  covered  by  the  mortgage 
considered  on  the  former  appeals,  notwltb- 
standlng  an  adverse  construction,  both  by 
this  court  and  by  the  Supreme  Court  on  the 
last  appeal  (34  Tex.  Civ.  App.  Ill,  78  S.  W. 
892;  98  Tex.  176,  82  S.  W.  503),  of  the  fol- 
lowing clause  of  said  mortgage:  "It  is  further 
agreed  that  the  first  party  (the  Taylors)  shall 
repay  to  the  third  party  (the  company)  all 
and  every  such  sum  or  sums  of  money  as  may 
have  been  paid  by  said  third  party  on  ac- 
count of  or  to  extinguish  or  remove  any  prior 
or  outstanding  title,  lien,  claim  or  Incnm- 
brance  on  the  premises  hereby  conveyed,  with 
Interest  thereon  at  the  rate  of  ten  per  cent  per 
annum  from  the  time  the  said  sum  or  sums 
of  money  may  have  been  respectfully  so  ad- 
vanced and  paid,  nntll  the  same  are  repaid, 
and  all  of  which  sum  or  sums  of  money  and 
the  Interest  to  accrue  thereon,  shall  also  be 
a  charge  upon  said  premises  (those  described 
in  the  petition)  and  shall  be  secured  by  this 
Instrument  In  the  same  manner  as  the  said 
principal  stun  (the  sum  loaned)  payable  by 
the  said  bond,  is  secured  thereon."  On  the 
last  trial  plalntifT  In  error  offered  to  prove 
by  parol  that  the  language  quoted  was  mutu- 
ally understood  and  intended  to  provide  for 
Just  snch  expenses  as  had  l)een  incurred  by  It 
in  protecting  its  security  against  the  claim 
of  Norris,  and,  following  the  construction  al- 
ready given  the  instrnment  the  court  refused 
to  allow  it  to  be  thus  varied,  and  excluded 
the  testimony.  The  court  further  held  that 
no  such  burden  could  be  placed  on  the  p^p- 
erty  of  Norrls,  and  rendered  Judgment  ac- 
cordingly. The  case  was  submitted  oo  an 
agr(«d  statement  of  facts. 
•Writ  of  error  denied  by'Supreme  Court  Nov.  tl,  MOT. 


(Conclusions. 

The  question  involved,  having  been  de- 
termined on  a  former  appeal  In  this  very 
case,  is  believed  to  be  no  longer  an  open  one; 
but,  if  mistaken  in  this,  we  adhere  to  the 
original  construction,  and  affirm  the  Judg- 
ment 


ST.  LOUIS,  S.  F.  &  T.  EY.  CO.  v.  PAYNE.* 

(Court  of  Civil  Appeals  of  Texas.     June  29, 

1907.    Rehearing  Denied  Oct  19,  1907.) 

1.  Evidence  —  Paboi,  Evidknok  An«criNo 
WRmnas  — Deeds  — Explanation  of  Am- 
biguities. 

Where  a  deed  called  for  a  certain  street  as 
one  of  the  Iraundaries  of  the  land  granted,  and 
also  referred  to  the  amended  ma^  of  the  town  In 
which  the  land  was  situated,  which  map  did  not 
show  a  street  at  such  place,  there  was  such  an 
ambiguity  as  authorized  the  admission  of  testi- 
mony of  the  grantee  as  to  his  understanding  de- 
rived from  tue  grantor's  agent  at  the  time  of 
the  sale  as  to  the  existence  of  the  street  in 
question. 

[Ed.  Note.— For  cases  In  point,  see  Ont  Dig. 
vol.  20,  Evidence,  I  209S.] 

2.  AppeaI/— HARin.E88  Ebbob— Submission  of 
Questions  to  Jubt. 

Even  though  the  construction  of  a  deed  is 
for  the  court  and  not  the  jury,  the  hearing  of 
testimony  as  to  what  land  is  conveyed  and  the 
submission  of  the  construction  of  the  deed  to 
the  jury  is  not  reversible  error,  where  the  testi- 
mony received  and  the  verdict  are  in  keeping 
with  the  proper  construction  of  the  deed. 

[E}d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  8,  Appeal  and  Error,  f  4033.] 

8.  BviDXNCK  —  Opinions— SuBjKois  of  Dam- 
ages—Depbeciation  OF  Value. 

In  an  action  for  damages  to  property  caus- 
ed by  the  maintenance  of  a  nuisance  incident  to 
the  construction  and  operation  of  a  railroad, 
evidence  that  the  market  value  of  the  propertv 
had  depreciated  50  i>er  cent,  by  reason  of  such 
nuisance  was  admissible,  though  witness  was 
unable  to  state  in  dollars  and  cents  the  amount 
of  depreciation. 

4.  Tbial  —  Ihbtbuotions  —  Requests  —  In- 
STBUcriONS  Albeadt  Given. 

Where,  in  an  action  for  damages  for  a  nui- 
sance incident  to  the  construction  and  operation 
of  a  railroad,  the  InstmctionB  only  authorised  a 
recoverf  for  damages  incident  to  the  construc- 
tion of  the  road  along  a  strip  lying  between 
plaintifCs  lots,  and  only  in  the  event  that  such 
strip  WM  not  a  part  of  a  public  street  defend- 
ant was  not  entitled  to  an  instruction  requiring 
the  jury  to  find  for  defendant  if  they  were  un- 
able to  separate  the  injuries  caused  by  the  con- 
struction of  the  road  on  the  strip  between  plain- 
tiCTs  lands  from  the  injuries  caused  bv  the  con- 
struction of  the  road  on  such  strip  and  on  other 
lands. 

[Ed.  Note.— For  cases  in  point  see  (%nt  Dig. 
vol.  46,  Trial,  8|  651-650.] 

Appeal  from  District  C!ourt  Hardeman 
CX>unty;  S.  P.  Huff,  Judge. 

Action  by  S.  M.  Payne  against  the  St 
Louis,  San  Francisco  &  Texas  Railway  Com- 
pany. From  a  Judgment  for  plaintifF,  defend- 
ant appeals.    Affirmed. 

The  trial  conrt  refused  special  charge  6, 
requested  by  defendant,  directing  the  Jury 
to  find  t(xe  defendant  If  they  were  unable  tt 
separate  the  Injuries  caused  to  plaintiff  by 
•Writ  of  error  denied  by  8apr«m*j0onrt  Hvf,  SB,  IML 
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the  constmctioQ  of  the  road  on  the  strip 
between  plalntHTs  landB  from  the  Injuries 
caused  by  the  construction  of  the  road  oh 
such  strip  and  on  other  lands. 

0.  H.  Yoakum,  Fires  &  Decker,  and  Diggs 
&  Clark,  for  appellant  M.  M.  Hanklns,  for 
appellee. 

SPEER,  J.  Appellant's  statement  of  the 
nature  of  the  case  appears  to  be  correct,  and 
is  as  follows:  "Appellee,  Payne,  sued  the 
railway  company,  alleging  tliat  he  was  the 
owner  of  the  fractional  blodc  of  land  in  the 
town  of  Qnanali,  Hardeman  county,  Tex., 
and  also  of  a  bk>ck  of  land  containing  five 
or  six  acres  of  land,  lying  east  of  and  ad- 
joining the  first-mentioned  tract  That  he 
had  fenced  both  of  said  tracts  of  land  and 
had  left  a  space  between  the  two  tracts  for 
the  public  to  be  used  as  a  road.  That  he  had 
his  residence  upon  the  first  tract  and  used 
the  other  tract  as  a  pasture.  That  the  de- 
fendant railway  company  during  the  year 
1906  built  and  constructed  a  railroad  from 
the  town  of  Qnanah,  and  from  what  is  known 
as  the  Frisco  Depot  between  his  two  said 
blocks  and  along  over  plalntlfTs  land,  with- 
out condemnation  proceedings  and  without 
permission  of  plalntitT,  and  tiad  constructed 
stock  pens  near  the  plalntlfTs  resldenc& 
Tbat  the  railroad  track  so  constructed  was 
within  a  ftew  feet  of  plalntiflf  s  front  door  and 
is  a  great  Inconvenience  to  plaintifT  by  rea* 
son  of  the  running  and  operating  of  trains 
over  said  railroad,  and  by  reason  of  the  dnst, 
noxlgns  vapors,  and  shrieking  of  trains, 
thereby  greatly  depreciating  the  market  value 
of  said  property  above  as  to  convenience  and 
value  as  a  home.  That  the  stodc  pens  by 
reason  of  the  noise  and  dust  occasioned  by 
the  cattle  and  noxious  vapors  and  stink  aris- 
ing from  the  said  pens,  creates  a  permanent 
nuisance  to  plalntlfTs  home  and  depredates 
its.  market  value  for  the  uses  and  purposes 
heretofore  enjoyed  and  Intended  to  •  be  en- 
joyed by  the  plaintifT.  And  asks  for  judg- 
ment for  the  value  of  the  land  taken  and  for 
the  damage  and  depreciation  In  the  market 
value  of  the  home  and  land  owned  by  plain- 
tifT. Tiie  defendant  answered,  alleging  that 
it  had  permit  of  the  city  council  of  the  city 
of  Qnanah  to  construct  and  operate  a  line  of 
railway  in  and  along  McClelland  avenue  in 
said  town,  and  that  its  track  was  constructed 
and  operated  in  said  avenue,  and  that  the 
tract  of  land  between  the  two  blocks  of  plain- 
tifT was  McClelland  avenue,  and  that  long 
prior  to  the  time  that  plaintifT  acquired  any 
right  title,  or  interest  in  and  to  the  property 
and  premises,  <»ie  G.  M.  Dodge  was  tlie 
owner  of  all  the  land  upon  which  the  town 
of  Quanah  was  afterwards  constructed,  and 
tbat  he  platted  said  town  and  caused  said 


plat  to  be  recorded  in  the  deed  records  of 
Hardeman  county,  together  with  a  deed  of 
dedication,  and  that  in  said  dedication  deed, 
among  other  things.  It  provided  tbat  the 
right  was  reserved  In  said  Dodge  to  grant 
to  any  railway  or  railway  company  the  right 
to  construct  railways  over  said  McClelland 
avenne,  and  tliat  the  plaintifT  acquired  his 
property  with  alwve  constructive  and  actual 
notice  of  the  reservation  in  said  deed  with 
regard  to  the  building  of  a  ralhroad.  That 
before  defendant  constructed  its  line  (^  rail- 
way on  said  McClelland  avenue,  the  said  Q. 
M.  Dodge  conveyed  to  It  the  reservation  in 
said  dedication  deed  contained,  and  thereby 
authorized  and  granted  to  the  defendant  right 
to  construct  and  build  a  railway  thereon." 
The  trial  resulted  in  a  verdict  and  Judg- 
ment in  appellee's  favw. 

First  it  is  objected  that  the  trial  court 
erred  in  permitting  appellee  to  testify  that 
it  was  bis  understanding  from  the  agoit  of 
Dodge  at  the  time  he  Iwught  liis  land  tliat 
McClelland  avenue  did  not  extend  between 
his  blocks,  because  the  deed  would  constitute 
the  best  evidence  of  his  boundaries.  The 
deed  was  subsequently  introduced,  and,  while 
It  called  for  McClelland  avenue  on  the  west 
it  also  referred  to  the  amended  map  of 
Quanah,  which  did  not  show  a  street  at  such 
place.  This  we  think  at  least  was  such  am- 
biguity as  to  admit  the  evidence,  and  also  to 
justify  the  submission  to  the  jury  as  a  ques- 
tion of  fact  whether  or  not  McClelland  ave- 
nue stopped  at  the  boundaries  of  appellee's 
lands,  as  to  whidi  appellant  has  also  com- 
plained. If  the  constructton  of  the  deed  from 
T>odge  to  appellee  was  for  the  court  as  sug- 
gested by  appellant  still,  the  testimony  of 
appellee  and  the  verdict  of  the  Jury  in  his 
favor  being  in  keeping  with  wliat  w«  con- 
ceive to  be  the  proper  construction,  I.  e.,  tbat 
McClelland  avenue  did  not  traverse  his  land, 
there  could  have  been  no  error  In  hearing 
the  testimony. 

Nor  was  tliere  any  error  In  permitting 
appellee  to  testify  that  the  market  value  of 
his  property  bad  depreciated  50  per  cent  by 
reason  of  the  construction  of  appellant's 
road,  altliough  lie  was  unable  to  state  in  dol- 
lars and  cents  the  amount  of  that  deprecia- 
tion. Knowledge  of  the  one  fact  Is  not  neces- 
sarily dependent  upon  a  knowledge  of  the 
other. 

Special  charge  6,  requested  by  appelant 
was  not  called  for,  since  the  court  only  au- 
thorized a  recovery  for  damages  Incident  to 
the  construction  of  the  road  alcmg  the  strip 
between  appellee's  blocks  of  land,  and  only 
then  in  the  event  the  same  was  not  a  part 
of  McClelland  avenue. 

We  find  no  error,  and  order  the  Judgment 
to  be  affirmed. 
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BOLLINGER  v.  McMlNN. 

(Court  of  CivU   Appeals  of  Texas.    June  22. 
1907.    Rehearing  Dented  Oct.  10,  1907.) 

1.  FiXTUBES— Real  Pbopebtt— Buildings. 

A  house  or  similar  structure  when  placed 
on  the  land  of  another,  even  by  nustake  as  to 
the  boundary,  becomes  a  fixture. 

fBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Fixtures,  H  1-13.] 

2.  Trespass — iNJtmras  to  Real  Pbopebtt. 

Where  a  landowner  by  mistake  built  a 
house  on  the  boundary  line  of  the  adjoining 
owner  and  remained,  through  a  tenant,  in  peace- 
able possession  thereof  for  four  or  five  years,  it 
is  an  actionable  trespass  for  the  adjoining  owner 
to  enter  upon  the  land  and  cnt  the  house  in  two 
and   remove  tlie  same. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trespass,  §§  8-10.] 

8.  Same— Measube  of  d'akaoeb. 

Where  a  landowner  built  a  honse  partly  on 
the  land  of  an  adjoining  owner  and  remained, 
through  a  tenant,  in  peaceable  possession  there- 
of for  four  or  five  years,  the  measure  of  damages 
for  the  trespass  of  the  adjoining  owner  in  enter- 
ing upon  the  land,  and  cutting  the  house  In  two 
and  removing  It,  is  the  difference  in  value  of  the 
premises  immediately  before  and  immediately 
after  the  house  was  damaged. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46.  Trespass,  §{  134,  136.] 

4.  Same— Vindictive  Damages. 

Where  a  landowner  built  a  house  on  the 
boundary  line  of  the  adjoining  owner  and  re- 
mained, through  a  tenant,  in  peaceable  posses- 
sion thereof  for  four  or  five  years,  and  the  ad- 
i'oining  owner  enters  upon  the  land  and  cuts  the 
loose  in  two  and  removes  the  same  from  the 
land,  leaving  only  one  exposed  room,  it  is  a 
proper  case  for  vindictive  damages. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trespass,  i  144.] 

6;  Appeal— Assiorments  or  Bbbob— Oeneb- 

AITTY. 

Where,  in  an  action  of  trespass,  an  assign- 
ment of  error  to  the  amount  of  damages  is  sub- 
ject to  the  objection  of  generality,  the  evidence 
will  be  considered  as  warranting  the  verdict 
rendered. 

fEid.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  3,  Appeal  and  Error,  |§  8017-3021.] 

6.  tbb8pa68  —  impbovkmentb  —  pleading  — 
Good  Faith. 

In  an  action  for  damages  for  wrongfully 
destroying  and  removing  a  house  alleged  to  be 
an  improvement  made  in  good  faith  on  the  land 
of  another,  it  is  no  ground  for  exception  to  the 
petition  that  all  of  the  grounds  of  good  faith 
are  not  pleaded,  where  some  of  them  are  pleaded. 

7.  Evidence— Declabatiows  —  Remote    Ven- 
dob. 

In  a  bonndary  suit,  the  declarations  of  a 
remote  vendor  of  Uie  property  in  question  made 
at  the  time  of  the  conveyance  as  to  the  bonndary 
in  dispute  are  admissible. 

[EJd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §S  840-851.] 

8.  TBIAL— BBQTTEaTB    FOB   iNSTBUCnONS. 

A  request  for  an  instruction  not  warranted 
by  the  evidence  is  properly  refused. 

[Ed.  Note.— For  caises  in  point,  see  Cent.  Dig. 
vol.  46.  Trial,  §{  .'196-612,  1121-1134;  vol.  8, 
Bonndaries,  ft  1S4-159.] 

9.  Appeal — Assionmbrtb  oi*  Bbbob. 

A  charge  to  which  error  la  not  assigned  will 
not  be  reviewed. 

Wd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  H  3086-3089.] 


Appeal  from  District  Court,  Eastland 
County;   3.  H.  Calhoun,  Judge. 

Action  by  M.  W.  McMinn  against  li.  B. 
Bollinger  for  trespass  Id  cutting  In  two  and 
removing  a  house.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Appellee,  M.  W.  McMinn,  as  guardian  for 
bis  minor  children,  built  a  bouse  on  or  near 
the  boundary  line  between  a  tract  of  land 
owned  by  them,  known  as  "lot  14  of  McLen- 
nan county  school  land"  and  lot  15,  just  north 
of  it,  owned  by  appellant.  While  appellee, 
through  a  tenant,  was  in  peaceable  possession 
of  this  bouse  and  of  the  farm  on  wbicii  It 
was  situated,  appellant  entered  on  the  prem- 
ises, and  over  tbe  protest  of  the  tenant  saw- 
ed the  house  in  two  and  carried  away  three 
rooms,  leaving  one  room — minus  tbe  north 
side — and  a  gallery  to  be  occupied  by  the 
tenant.  Appellee  liad  been  In  peaceable  pos- 
seesion  of  tbe  land  in  dilute  for  five  or  six 
years,  and  when  it  was  thus  Invaded  brought 
suit  against  appellant  for  both  actual  and 
exemplary  damages,  alleging  the  trespass  and 
the  value  of  the  bouse  destroyed,  and  claim- 
ing actual  damages  to  tbe  premises  in  tbe 
sum  of  $600  plus  interest,  and  exemplary 
damages  In  the  sum  of  $1,000.  The  petition 
contained  tbe  further  allegation  that.  If  be 
was  mistaken  as  to  bis  children  being  tbe 
owners  of  tbe  land  on  which  the  honse  had 
been  built,  be  bad  built  it  in  good  faltb,  be- 
lieving that  he  was  building  It  on  their  land. 
There  was  an  alternative  prayer  for  relief  on 
this  ground.  Appellant  pleaded  title  in  him- 
self in  justification  of  the  alleged  trespass. 
The  trial  of  the  case  resulted  in  a  verdict  and 
Judgment  against  him  for  $620.30  actual  dam- 
ages and  $300  exemplary  damagea  On  the  Is- 
sue of  boundary  Involved,  the  evidence  was 
conflicting,  or  rather  it  tended  to  opposite  con- 
clusions, and  would  perhaps  have  warranted 
a  verdict  either  way ;  but  the  evidence  as  to 
long  peaceable  possession,  mistake,  and  good 
faith  in  making  tbe  Improvements  wblcb  was 
submitted  as  a  ground  of  recovery  was  all  In 
favor  of  appellee.  Tbe  measure  of  damages 
submitted  was  tbe  difference  in  value  of  tbe 
premises  Immediately  before  and  Immediately 
after  tbe  house  was  damaged. 

Scott  Se  Brelsford,  for  appellant  Btubble- 
fleld  4  Patterson,  for  appellee. 

STEPHENS,  J.  (after  stating  tbe  facts 
as  above).  No  precedent  has  been  cited  for 
tbe  recovery  In  tbls  case,  and  we  have  been 
unable  to  find  any,  but  are  loath  to  disturb  it, 
since  it  seems  to  meet  tbe  ends  of  justice  and 
is  a  merited  rebuke  to  one  who  deliberately 
took  tbe  law  into  bis  own  bands  and  by  force 
appropriated  the  fruits  of  another's  toil,  for 
which  he  must  liave  given  compensation  bad 
be  pursued  the  peaceable  method  provided  by 
law.  In  submitting  tbe  case  to  tbe  jnry,  the 
court  seems  to  have  bad  in  mind  the  principle 
embodied  in  our  statute  regulating  tbe  action 
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of  trespass  to  try  title,  which  requires  the 
owner  of  land  which  has  been  improved  in 
good  faith  by  another  while  in  peaceable  pos- 
session thereof  to  pay  for  the  improvements 
to  the  extent  that  the  land  is  thereby  en- 
hanced in  value.  Evidently  the, statute  is 
not  In  terms  applicable  to  a  case  of  this  kind, 
but  It  is  worthy  of  consideration  that.  If  the 
equitable  principle  embodied  in  the  statute 
should  not  be  applied  to  such  a  case,  a  per- 
son whose  property  is  occupied  and  has  been 
improved  in  good  faith  by  another.  Instead 
of  resorting  to  the  peateable  method  provid- 
ed by  the  statute,  would  be  encouraged  to 
recover  it  by  force,  and  thus  evade  the  con- 
sequences of  a  lawful  procedure  and  profit 
by  his  own  wrong.  True,  at  common  law  the 
rightful  owner  of  land  might  have  retaken 
it  by  force,  but,  as  this  often  led  to  serious 
breaches  of  the  public  peace,  the  statute  of 
6  Rich.  II,  c.  7,  .was  enacted,  which  declared 
that  "none  henceforth  make  entry  Into  any 
lands  and  tenements  but  In  cases  where  entry 
Is  given  by  law,  and  in  that  case  not  with 
strong  hand,  nor  with  multitude  of  people, 
but  only  in  a  peaceable  and  easy  manner," 
which  statute  is  now  recognized  as  a  part  of 
the  American  common  law.  Cooley  on  Torts 
(2d  Ed.)  p.  379.  Appellant  was  therefore  un- 
doubtedly guilty  of  a  trespass  and  an  action- 
able wrong  when  he  Invaded  the  peaceable 
possession  of  appellee  and  by  force  destroyed 
the  very  castle  of  his  tenant;  but  as  to  the 
ground  and  extent  of  recovery,  beyond  nomi- 
nal damages,  the  case  Is  not  so  clear. 

That  a  house  or  similar  structure  when 
placed  on  the  land  of  another,  even  by  mis- 
take as  to  the  boundary,  becomes  a  fixture, 
the  authorities  all  seem  to  hold.  See  Kimball 
V,  Adams,  62  Wis.  654,  9  N.  W.  170 ;  and  eas- 
es there  cited.  It  Is  airo  held  that,  where 
fences  and  the  like  are  placed  on  the  lands 
of  another  through  mistake  as  to  the  bound- 
ary line  and  by  license  or  permission  of  the 
owner,  the  person  making  the  improvements 
Is  Justified  in  removing  the  same  in  a  reason- 
able time  after  the  error  is  discovered.  Hines 
V.  Ament,  43  Mo.  298 ;  Matson  v.  Calhoun,  44 
Mo.  368.  But  this  case  presents  only  the 
feature  of  mistake,  and  not  that  of  license  or 
permission;  thus  dlfTering  from  the  case  last 
cited.  But  perhaps  the  house,  which,  accord- 
ing to  the  construction  adopted  by  appellant 
himself  In  sawing  it  In  two,  was-  situated  in 
part  on  the  land  of  appellee,  should  as 
against  appellant  be  regarded  as  an  indivis- 
ible structure,  encroaching  by  mistake  merely 
on  the  lands  of  appellant,  but  holding  Its 
Identity,  according  to  the  intention  of  the 
builder,  with  the  land  of  appellee.  In  that 
view  the  damage  for  the  treFpass  niljcht  per- 
haps be  measured  by  the  diminished  value  of 
the  house  treated  as  an  integral  part  of  ap- 
pellee's premises.  Or  perhaps  it  should  be 
held,  in  view  of  the  voluntary  and  wrongful 
act  of  appellant  in  detaching  the  house  from 
the  soil,  that  it  no  longer  remained  a  part 


thereof,  but  resumed  its  original  character  of 
personal  property  belonging  to  the  appellee,  in 
which  case  the  value  of  this  part  of  tJie  house 
might  be  treated  as  the  measure  of  damages 
la  part,  but  not  oitlrely  so,  since  In  sawing 
the  house  in  two  appellant  damaged  the  rest 
of  It  also,  which  according  to  his  own  con- 
struction did  not  belong  to  him.  Or  perhaps 
the  recovery  should  be  measured  as  provided 
in  the  action  of  trespass  to  try  title,  thus  giv- 
ing the  appellee  substantially  what  he  would 
hare  been  entitled  to  had  appellant  pursued 
bis  lawful  remedy,  and  of  which  he  was  de- 
prived by  the  wrongful  and  highhanded  course 
pursued.  Indeed,  It  seems  of  little  conse- 
quence in  this  case  what  theory  is  adopted, 
since  the  extent  of  Increase  In  the  value  of 
the  land  by  reason  of  the  improvements,  as 
also  the  extent  of  the  damage  by  reason  of 
the  trespass,  was  measured  by  the  value  of 
the  improvements,  or  at  least  the  matter 
seems  to  have  been  so  treated  In  the  testi- 
mony. 

True,  complaint  is  made  in  the  brief  of  the 
amount  of  the  verdict,  but  the  assignment 
raising  the  Issue  of  excess  Is  subject  to  the 
objection  made  to  it  by  appellee,  which  we 
sustain,  that  It  Is  too  generaL  The  evidence 
must  therefore  be  treated  as  warranting  tbe 
verdict  as  to  actual  damages,  and  we  think 
It  also  abundantly  supported  the  verdict  for 
vindictive  damages. 

Some  other  rulings  complained  of  in  tbe 
brief  will  now  be  noticed.  As  to  the  objec- 
tlun  that  the  fifth  special  exception  to  the 
petition  should  have  been  sustained  because 
It  failed  to  state  the  grounds  of  good  faith  in 
making  improvements,  it  is  sufilclent  to  say 
that  at  least  some  of  the  grounds  were  stated. 
The  declarations  of  Abemath,  a  remote  ven- 
dor of  appellant,  made  at  the  time  of  his  con- 
veyance as  to  the  boundary  in  dispute,  were 
clearly  admissible. 

The  other  assignments,  eighth  and  nintli, 
complaining  of  the  admission  of  testimony  as 
to  boundary,  are  not  sustained  by  the  bills  of 
exception  as  cited  In  tiie  brief.  The  eighth  Is 
not  sustained  by  any  bill  of  exceptions  found 
In  the  record,  and  the  ninth  complains  of  the 
admission  of  testimony  of  witness  Hoover  as 
to  the  placing  of  a  rock  at  tbe  comer  of  lot  15 
by  Surveyor  Cassady,  and  refers  to  bill  of  ex- 
ception No.  8,  which  relates  to  the  admission 
of  the  testimony  of  M.  W.  McMlnn  as  to  "gen- 
eral r^ute"  as  to  boundary.  The  statement 
under  this  assignment  refers  to  "bill  of  Ex. 
Tr.  p.  88,"  where  we  find  that  "witness  George 
Hoover,  over  the  objection  of  the  defendant, 
was  permitted  to  testify  as  to  the  general  re- 
pute as  to  where  the  south  boundary  line  of 
lot  No.  18  was";  and  even  this  bill  fails  to 
show  what  his  testimony  was  on  that  subject, 
which  subject  was  entirely  ditCerent  from  that 
embraced  in  the  assignment. 

Tbe  court  did  not  err  In  refusing  to  In- 
struct the  Jury,  as  requested  by  appellant,  to 
determine  the  disputed  boundary  by  dividing 
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the  excem  between  lots  14  and  15  in  the  pro- 
portions suggested  In  the  special  charges. 
The  evidence  as  to  boundary  did  not  warrant 
any  such  unconditional  instmctlons.  Besides, 
these  charges  excluded  the  claim  for  exem- 
plary damages,  if,  by  dividing  tlie  excess  as 
therein  directed,  the  Jury  should  find  the 
house  had  been  placed  on  appellant's  portion 
thereof.  It  may  be  thnt  the  charge  given  on 
that  subject  was  erroneous;  but  no  error  is 
assigned  to  It,  and  It  was  perhaps  invited  by 
said  special  charges.  The  only  serious  ques- 
tion in  the  case  Is  the  measure  of  damages, 
and  that  has  already  been  disposed  of,  though 
in  a  manner  not  entirely  satisfactory  to  our- 
selves, and  still  less  bo  donbtlees  to  appel- 
lant 
Judgment  affirmed. 


CHICAGO.  R.  I.  ft  P.  RT.  CO.  v.  BURNS. 

(Conrt  of  Civil  Appeals  of  Texas.    June  8.  1907. 
Rehearing  Denied  October  12,  1007.) 

i,  Afpkait— Review— Habicless    Ebbob— Eti- 

OBRCK. 

Where  defendant  relied  on  a  written  con- 
tract, any  error  In  admitting  plaintiff's  evidence 
showing  a  verbal  contract,  and  in  refnsinK  an 
instruction  on  the  subject,  was  cured  by  an  in- 
struction that  the  special  provision  in  the  writ- 
ten contract  relied  npon  by  defendant  was  valid, 
and  would  preclude  plaintiffs  recovery,  unless 
waived. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  H  418(M182.] 

2.  TMAI<— iRSTKITOTIORa. 

An  instrnction  in  an  action  for  iniuries  to 
a  passenger  stating  the  circumstances  in  which 
plaintiff  was  entitled  to  recover  was  not  errone- 
ons  for  ignoring  defendant's  plea  of  contributory 
negligence,  where  that  defense  was  treated  In 
another  instruction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  K  706,  707.] 

8.  Cabbikbs  —  iRJtnnr  to  Passenoeb  —  Ship- 
ping Contract— WAIVER  of  Pbovision. 
In  an  action  against  a  railway  company 
for  personal  injury  to  plaintiff  while  in  charge 
of  a  car  of  horses,  etc.,  being  shipped  by  him, 
testimony  that  four  successive  conductors  in 
charge  of  the  train  did  not  object  to  Us  riding 
in  the  car,  and  at  least  three  Irnew  that  he  was 
so  riding,  was  sufficient  to  show  a  waiver  of  a 
provision  of  the  contract  of  shipment  requiring 
him  to  ride  in  the  catxrase ;  there  beins  no  show- 
ina  of  want  of  the  conductor's  authority  to  per- 
mit him  to  ride  in  the  car. 

FEd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  {  1026.] 

4.  Sams— AUTUOBITT  of  Conductor. 

Railway  conductors,  being  placed  in  charge 
of  trains  with  apparent  authority  to  control 
their  movements  and  operation,  may  make  rea- 
sonable arrangements  as  to  freight  and  passen- 
gers transported  under  their  direction. 

6.  Damages— Personal    Injuries— Not    Ex- 
cessive. 

A  $1,000  verdict  for  personal  injuries  will 
not  be  set  aside  where  two  of  plaintiff's  riln 
were  brolcen,  his  head  and  back  T^re  bruised, 
and  for  three  days  he  could  not  rise  up  in  bed 
and  hnd  since  had  neuralgia,  where  he  was  un- 
able to  work  "any  to  speak  of,"  was  compelled 


to  employ  a  farm  hand,  and  his  side  gave  him 
some  trouble  at  the  time  of  trial. 

FBd.  Not#.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Damages,  ff  367-871.] 

A|H>eal  from  District  Court,  Montague 
County;   D.  B.  Barrett,  Judge. 

Action  by  A.  L.  Bums  against  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company. 
From  a  Judgment  for  plaintUI,  defendant  ap- 
peals.   Affirmed. 

Lassiter  &  Harrison  and  Jos.  A.  Graham, 
for  appellant  Chambers  &  Cook  and  J.  U 
Rudy,  for  appellee. 

CONNER,  C.  J.  Upon  this  appeal  appel- 
lant complains  of  a  Judgment  in  the  sum  of 
$1,000  rendered  In  appellee's  favor  as  dama- 
ges for  Injuries  received  by  him  In  Oklahoma 
while  In  diarge  of  a  car  of  horses  and  house- 
hold goods  transported  over  appellant's  line 
of  railway.  Appellee  alleged  that  be  con- 
tracted with  the  defendant  to  ship  the  pr<^ 
erty  mentioned  from  Marlow,  Ind.  T.,  to 
Torrance,  N.  M.,  and  that,  under  the  terms 
of  the  contract  of  shipment,  be  accompanied 
the  horses,  frequently  riding  in  the  car  with 
them  In  order  to  look  after  them;  that  near 
Doxey,  in  the  territory  of  Oklahoma,  the  car 
was  thrown  from  the  track  and  turned  over 
and  wrecked  on  account  of  defendant's  neg- 
ligence In  the  manner  of  operating  the  car 
and  In  respect  to  the  condition  of  the  road- 
bed; that  bis  head,  back,  and  side  were 
severely  bruised,  and  some  of  bis  ribs  broken, 
whereby  be  was  permanently  injured.  Ap- 
pellant pleaded  the  general  denial  and  the 
written  contract  under  which  the  shipment 
was  made,  containing  the  following  special 
provision:  "The  person  In  charge  of  the  live 
stock  governed  by  this  contract  shall  remain 
seated  in  the  caboose  car  attached  to  the 
train,  while  the  same  is  in  motion,  and  when- 
ever he  shall  leave  the  caboose  car,  or  pass 
over  or  along  the. cars  or  track,  he  shall  do 
so  at  bis  own  risk  of  personal  injury."  Ap- 
pellant charged  that,  in  direct  violation  of 
this  provision,  appellee  entered  Into  and  rode 
In  the  car  with  his  live  stock  and  other  com- 
modities shipped  therein,  and  was  there  rid- 
ing at  the  time  and  place  of  the  Injury.  It 
was  further  averred  that  appellee  was  negli- 
gent in  riding  In  the  freight  car  with  the 
stock  Instead  of  the  caboose,  which  was  fitted 
for  the  accommodation  of  passengers,  and 
that  such  negligence  was  the  proximate 
cause  of  his  Injury.  Appellant  also  pleaded 
the  following  statute  In  force  throughout 
Oklahoma  Territory  at  the  time  plaintiff  sus- 
tained bis  injury:  "That  any  person  other 
than  a  railway  employ^  in  the  discbarge  of 
his  duty,  who  without  authority  from  the 
conductor  of  the  train  rides  on  top  of  any 
car,  coach,  engine  or  tender,  or  on  the  draw- 
heads  between  the  cars,  or  under  the  cars, 
or  on  the  trucks,  or  in  any  freight  car  or  on 
the  platform  of  any  baggage  car,  express  car 
or  mail  car  of  any  train  In  this  territory. 
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sball  be  guilty  of  a  misdemeanor."  It  was 
averred  that  appellee  at  tbe  time^e  received 
his  injuries  was  riding  In  the  freight  car 
without  the  consent  of  the  conductor,  and 
hence  in  riolatlon  of  tbe  statute  quoted.  Ap- 
pellee replied  by  supplemental  petition  deny- 
ing appellant's  averments,  and  alleging  that 
be  only  had  a  vert>al  c6ntract  for  tbe  ship- 
ment of  the  stocl:. 

Appellant  assigns  error  to  tbe  action  of 
tbe  court  In  admitting  appellee's  testimony 
tending  to  support  his  allegation  of  a  verbal 
rather  than  a  written  contract  of  shipment, 
and  also  complaina  of  tbe  action  of  tbe  court 
in  refusing  special  charge  No.  4,  relating  to 
this  subject  Inasmuch,  however,  as  tbe 
court  expressly  charged  the  jury  that  tbe 
special  provision  of  the  contract  quoted  was 
valid  and  would  preclude  a  recovery  by  ap- 
pellee unless  waived,  we  need  not  further 
notice  tbe  objections  indicated. 

Tbe  second  paragraph  of  the  court's  charge, 
to  which  the  second  assignment  of  error  re- 
lates. Is  as  follows:  "If  you  believe  fr<Hn 
tbe  evidence  that  tbe  plaintiff,  A.  L.  Bums, 
was  lawfully  riding  in  one  of  defendant's 
emigrant  cars,  and  that  said  car  was  thrown 
from  the  track  and  wrecked  through  the  neg- 
ligence of  defendant  company,  in  not  having 
used  ordinary  care  to  have  its  roadbed  In  a 
safe  state  of  repair,  but  had  negligently  per- 
mitted the  ties  thereon  to  become  decayed, 
rotten,  and  weak,  and  that  tbe  same  was  the 
cause  of  said  car  leaving  tbe  track,  and  if 
you  further  believe  that  In  said  wreck  pialn- 
tlfT  received  any  injury  to  bis  back,  side,  and 
head,  then  you  will  find  for  piaintlfC  such 
amount  as  you  may  believe  from  the  evidence 
is  a  fair  and  just  pecuniary  compensation 
for  said  injuries."  This  is  objected  to  on  tbe 
ground  that  tbe  charge  ignored  appellant's 
special  plea  of  contributory  negligence  in  rid- 
ing In  tbe  car  containing  appellee's  horses, 
etc.  Tbe  issue  of  contributory  negligence, 
however,  was  submitted  in  tbe  tenth  para- 
graph- of  tbe  court's  charge,  in  the  following 
language:  "If  yon  find  that  a  man  of  ordi- 
nary care  and  prudence  similarly  situated 
and  circiunstanced  as  plaintiff  was  would 
have  ridden  in  tbe  caboose,  instead  of  In  tbe 
car  with  his  stock  and  other  property,  as 
plaintiff  did,  and  If  by  riding  in  said  freight 
car  plaintiff  contributed  to  his  injury,  you 
will  find  for  defendant" — thus,  as  we  think, 
obviating  the  objection  made  to  the  second 
paragraph.  Had  paragraph  10  been  entire- 
ly omitted  from  tbe  court's  charge,  under 
well-settled  rules  appellant  would  have  been 
required  to  request  the  submission  of  a  prop- 
er charge  upon  the  special  defense  of  con- 
tributory negligence  presented  by  It,  and 
which,  had  tbe  same  been  given,  under  the 
authorities  would  have  corrected  the  omis- 
sion complained  of  In  paragraph  2,  notwith- 
standing the  fact  that  in  that  event  tbe  spe- 
cial charge  and  clause  No.  2  would  have  been 
as  distinctly  separated  as  we  find  said  clause 


No.  2  and  clause  No.  10  of  tbe  court's  charge. 
Railway  v.  Wallace,  21  Tex.  Civ.  App.  394, 
68  S.  W.  77;  Railway  v.  McArthur,  31  Tex. 
Olv.  App.  205,  TI2  S.  W.  7ft  The  charge  is  to 
be  construed  as  a  whole,  and  tbe  court  is 
not  required  in  submitting  tbe  case  as  pre- 
sented by  tbe  plaintiff  to  submit  in  tbe  same 
paragraph  affirmative  defenses.  Construing 
paragraphs  2  and  10  under  consideration,  we 
think  in  effect  it  is  the  same  as  If  in  para- 
graph 2  the  court  bad  instructed  tbe  Jury 
that,  if  they  found  tbe  facts  therein  recited, 
they  would  find  for  plaintiff  unless  they 
found  the  facts  as  recited  in  clause  No.  10, 
in  which  event  they  should  find  for  defend- 
ant The  second  assignment  is  accordingly 
overruled. 

In  tbe  fourth  paragraph  of  the  charge  tbe 
court,  as  before  Indicated,  Instructed  the  Jury, 
in  effect,  that  the  special  provision  of  the 
shipping  contract  quoted  was  valid,  and  that 
It  would  preclude  a  recovery  by  appellee  un- 
less the  Jury  should  find  that  the  provision 
had  been  waived.  Appellant  objects  to  this 
charge  on  tbe  ground  that  there  was  no  plead- 
ing that  authorized  tbe  submission  of  tbe 
issue  of  waiver,  and  "nothing  to  show  that 
the  conductors  bad  any  authority  to  waive 
any  of  tbe  provisions  of  tbe  written  contract, 
and  especially  to  waive  the  stipulation  there- 
in contained  that  the  plaintiff  should  not 
recover  for  any  injuries  received  by  blm  while 
riding  In  any  other  part  of  the  train  than  tbe 
caboose."  Appellee's  testimony  was  to  the 
effect  that  from  the  initial  point  of  the  ship- 
ment to  the  place  of  Injury  four  different  con- 
ductors bad  been  in  charge  of  tbe  train  upon 
which  the  shipment  was  made ;  that  tbe  con- 
ductor at  tbe  place  of  loading  belped  him  to 
load  bis  goods,  saw  him  fixing  bis  bed  so  that 
he  could  sleep  in  the  car  where  they  were, 
and  knew  that  appellee  rode  In  tbe  car  from 
Mario  to  Cbickasha,  and  made  no  objection 
to  it;  that  from  El  Reno  west  for  "quite  a 
distance"  the  third  conductor  was  in  charge, 
and  knew  that  appellee  was  riding  in  the  car 
in  question,  and  made  no  objection;  that  at 
the  time  of  the  wreck  the  fourth  conductor 
was  in  charge,  and  bad  been  "for  quite  a  long 
while,"  and  knew  that  appellee  was  riding 
In  the  car,  and  made  no  objection  to  bis  doing 
so ;  that  the  remaining  conductor  (the  second 
in  order)  made  no  objection  to  appellee's  rid- 
ing in  the  car,  although  appellee  was  unable 
to  state  that  he  knew  of  tbe  fact  We  hardly 
think  it  can  be  properly  said  that  the  evi- 
dence stated  amounts  to  "nothing"  In  the 
way  of  evidence  showing  a  waiver.  It  seems 
to  us  that  the  fact  that  appellee's  shipment 
consisted  of  horses,  mules,  and  household 
goods,  rendering  it  necessary,  as  be  testified, 
that  he  should  remain  in  the  car  with  them, 
coupled  with  the  further  fact  that  four  dif- 
ferent conductors  who  had  charge  of  the  train 
made  no  objection  to  his  doing  so,  although 
at  least  three  of  them  knew  of  tbe  fact,  at 
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least  tends  to  show  tbat  the  conductora  not 
only  had  authority  to  waive,  but.  In  fact,  did 
waive,  the  provision  of  the  contract  referred 
to.  It  Is  undoubtedly  true  that  authority  In 
the  agent  most  be  shown  in  order  to  authorize 
a  waiver  of  a  provision  in  the  master's  con- 
tract, but  It  Is  common  knowledge  that  con- 
-ductors  of  trains  are  placed  by  the  master 
In  charge  thereof  with  apparent  authority 
«s  least  to  control  their  movements  and  opera- 
tion, which,  It  seems  to  us,  Includes  an  au- 
thority to  make  reasonable  arrangement  of 
both  freight  and  passengers  transported  un- 
der tbelr  direction.  Appellant  offered  no  evi- 
dence whatever  of  a  want  of  authority  In  the 
conductors  to  permit  him  to  ride  with  his 
horses  and  household  goods,  In  view  of  all 
which,  as  before  stated,  we  think  the  evi- 
dence at  least  tended  to  show  authority  In  and 
waiver  by  the  conductors,  and  that  hence  the 
court  did  not  err  In  submitting  the  Issue,  the 
other  gronnd  of  objection.  In  our  Judgment, 
not  being  tenable,  Inasmuch  as  the  facts  were 
fully  set  up  by  appellee  In  his  supplemental 
petition  answering  this  special  defense  of  ap- 
pellant's. 

The  only  remaining  assignment  not  dispos- 
ed of  by  the  foregoing  conclusions  Is  to  the 
effect  tbat  the  evidence  was  insufficient  to 
warrant  the  submission  to  the  Jury  of  the 


Issue  of   the  plaintiff's  diminished  capacll7 
to  earn  money,  "as  it  entirely  falls  to  furnish 
any  basis  on  which  the  jury  could  reach  a 
verdict  for  such  diminished  capacity  to  earn 
money."    While  the  evidence  in  this  particu- 
lar Is  not  very  satisfactory,  perhaps,  we  do 
not  feel  that  we  would  l)e  Justified  in  revers- 
ing the  judgment  therefor.    Appellee  testified 
that  two  of  his  ribs  were  broken;  that  bis 
head  and  back  were  bruised;  that  for  three 
days  be  could  not  raise  up  In  bed,  and  had 
since  had  neuralgia ;  that  he  had  never  bad 
neuralgia  before;  tliat  be  was  up  and  down 
for  a  month  after  ills  injury;  that  his  side 
gave  him  trouble  at  the  time  of  the  trial; 
tbat  he  was  not  at  the  time  of  the  trial  able 
I  to  work  any  "to  ^eak  of ;  that  be  bad  tried 
to  work  since  the  Injury,  but  it  made  bis 
{  Bide  sore;  that  be  was  a  farmer,  and  for  the 
i  year  of  the  trial  bad  employed  a  band  to  as- 
I  sist  bim  in  the  cultivation  of  bis  crop,  which 
I  be  bad  never  done  before ;  tbat  be  owned  80 
I  acres  of  land,  and  that  his  earnings  per  year 
had  previously   been,   as  he .  supposed,   from 
I  $300  to  $500  in  cotton,  besides  raising  bis  own 
meat  and  com  to  feed  bla  cattle. 

Believing  that  the  evidence  supports  the 
material  allegations  of  appellee's  petitions, 
and  finding  no  reversible  error,  It  la  ordered 
tbat  the  Judgment  be  affirmed. 
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MAYOR  AND  ALDERMEN  OP  KNOX- 

VILLE  V.  GASS. 

(Supreme  Court  of  Tennessee.     Sept  28,  1907.) 

1.  Statctbs— Title— CoNSTiTUTioNAi.  Peoti- 

SION. 

Const,  art  2,  {  17,  providing  that  no  bill 
sliall  embrace  more  tba.n  one  subject,  which 
must  be  expressed  in  the  title,  does  not  apply  to 
the  title,  but  to  the  body  of  the  bill,  and  it  is 
no  objection  to  a  bill  that  the  caption  is  broader 
than  the  enacting  part,  or  covers  or  may  be  con- 
strued to  cover  other  subjects,  if  the  real  sub- 
ject of  legislation  is  therein  expressed. 

[Kd.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  44,  Statutes,  i  136.] 

2.  Same. 

Acts  1907,  p.  1203,  c.  361,  "An  act  to  an- 
tborize"  certain  municipalities  to  issue  $165,000 
of  coupon  bonds  with  which  to  fund  the  floating 
debts  of  said  cities,  to  increase  and  improve  the 
fire  department,  to  widen  the  streets  and  pay 
damages  to  property  holders  caused  by  the  erec- 
tion of  viaducts  and  bridges,  also  to  authorize 
■aid  cities  to  issue  $15,000  of  coupon  bonds  with 
which  to  build  sewers,  is  not  unconstitutional, 
as  infringing  Const,  art.  2,  {  17,  providing  that 
no  bill  shall  embrace  more  than  one  subject, 
wliicli  must  be  expressed  in  the  title ;  the  body 
of  the  act  conforming  to  the  title. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44.  Stattttelr^  |  12G.] 

Appeal  from  Chancery  Court,  Knox  Coun- 
ty ;  Jos.  W.  Sneed,  Chancellor. 

Agreed  case  between  the  mayor  and  alder- 
men of  Enozvllle  and  W.  H.  Guss.  From  a 
Judgment  for  the  mayor  and  aldermen,  Gass 
appeals.    Affirmed. 

Jno.  W.  Oreen,  for  appellant  S.  O.  Hel»- 
kell  and  J.  W.  Culton,  for  appellees. 

McALISTER,  J.  This  case  was  presented 
to  the  chancellor  on  a  stipulation  of  agreed 
facts  hi  accordance  with  the  provisions  of 
section  6206  of  Shannon's  Code,  and  the  only 
question  for  determination  is  in  respect  of 
the  constitutionality  of  chapter  361,  p.  1203, 
of  the  Acta  of  1907,  entiUed : 

"An  act  to  authorize  municipalities  of  Ten- 
nessee having  a  population  by  the  census 
of  1900,  or  any  subsequent  federal  census, 
of  not  less  than  thirty  thousand  nor  more 
than  forty  thousand,  to  issue  $165,000.00 
of  coupon  bonds,  with  which  to  fimd  the 
floating  debts  of  said  cities,  to  Increase 
and  Improve  the  Are  department,  to  widen 
the  streets,  and  pay  damages  to  psoperty 
holders  caused  by  the  erection  of  viaducts 
and  bridges;  also  to  authorize  said  cities 
to  issue  $15,000.00  of  coupon  bonds  with 
which  to  build  sewers. 
"Section  1.  Be  it  enacted  by  the  General 
Assembly  of  the  state  of  Tennessee,  that  all 
municipalities  in  Tennessee  having  a  popur 
lation  by  the  federal  census  of  1900  or  any 
subsequent  federal  census  of  not  less  than 
80,000  nor  more  than  40,000,  be,  and  they  are 
hereby  authorized  and  empowered  to  issue 
in  their  corporate  capacity  coupon  bonds,  to 
be  signed  by  the  mayor  and  countersigned 
by  the  recorder.  In  the  manner  and  under 
the  restrictions  hereinafter  provided  to  the 


amount  of  one  hundred  and  slxty-flve  thoo- 
sand  dollars  ($165,000),  to  be  appropriated 
to  fund  the  floating  debts  of  said  cities,  in- 
crease and  Improve  their  fire  departments, 
widen  streets,  and  pay  damages  to  property 
holders  caused  by  the  erection  of  viaducts 
and  bridges:  provided,  that  said  bonds  or 
proceeds  thereof  shall  be  issued  exclusive- 
ly for  the  purpose  above  set  out  and  in  such 
manner  within  the  corporate  limits  of  said 
cities  as  may  hereafter  be  determined  upon 
by  the  mayor  and  aldermen  of  said  cities. 

"Sec.  2.  Be  it  further  enacted,  that  the 
cities  aforesaid  shall  be,  and  they  are  here- 
by, authorized  and  empowered  to  Issue  an 
additional  sum  of  fifteen  thousand  dollars 
($15,000)  in  bonds  for  the  purpose  of  build- 
ing sewers,  which  bonds  shall  be  signed  by 
the  mayor  and  countersigned  by  the  record- 
er, and  the  proceeds  thereof  shall  be  used 
exclusively  for  the  purpose  of  building  sew- 
ers and  at  such  points  In  said  cities  as  may 
be  hereafter  determined  upon  by  the  board  of 
mayor  and  aldermen  of  said  cities^ 

"Sec  3.  Be  it  further  enacted,  that  the 
bonds  issued  under  the  first  and  second  sec- 
tions of  this  act  shall  be  of  such  denomina- 
tion and  bear  such  rate  of  interest  not  to  ex- 
ceed four  and  one-half  per  cent  as  may  be 
determined  upon  by  the  mayor  and  alder- 
men of  said  cities,  and  said  bonds  shall  be 
issued,  payable  at  the  end  of  thirty  years 
from  date  of  issuance,  and  Interest  and  prin- 
cipal shall  be  payable  in  gold  at  such  places 
within  or  without  the  state  of  Tennessee  as 
the  mayor  and  aldermen  of  said  cities  may 
determine,  and  the  interest  shall  be  payable 
at  such  times  as  the  mayor  and  aldermen 
may  determine,  and'  said  bonds  shall  recite 
the  date  of  Issuance,  the  date  of  maturity, 
the  fact  that  a  special  tax  has  been  author- 
ized to  be  levied  to  create  a  siniclng  fund  . 
for  their  payment,  and  shall  Include  such  oth- 
er matters  of  law  or  fact  as  the  mayor  and 
aldermen  of  said  cities  may  determine  to 
be  essential  to  protect  the  respective  inter- 
ests of  said  cities  and  the  purchasers  of  said 
bonds,  and  said  bonds  shall  be  sold  by  the 
mayor  and  finance  committee  Of  said  cities. 
"Sec.  4.  Be  it  further  enacted,  that  the 
bonds  provided  for  and  Issued  under  this 
act  shall  in  no  case  be  sold  for  less  than 
par,  and  the  coupons  attached  thereto  shall 
at  maturity  be  received  by  the  mayor  and 
aldermen  of  said  cities  for  all  taxes  due  said 
cities,  except  sinking  fund  taxes  levied  for 
the  retirement  of  this  or  any  other  bond  Is- 
sue of  said  cities  and  except  for  school  taxes. 

"Sec  6.  Be  It  further  enacted,  that  as 
soon  as  the  bonds  herein  authorized  or  any 
portion  thereof  shall  have  been  Issued  there- 
under the  mayor  and  aldermen  of  said  cities 
shall  provide  by  ordinance  a  sinking  fund 
wherewith  to  retire  said  bonds,  and  said 
funds  shall  be  used  exclusively  for  sinking- 
fund  purposes,  and  be  sufficient,  with  Its  ac- 
cumulations, as  nearly  as  may  be  estimated, 
to  meet  and  retire  the  principal  indebtedness 
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at  maturity,  and  said  sinking  fund  shall  be 
intrusted  to  the  management  of  tbe  sinking 
fund  commissioners  now  ezieting  In  said 
cities  or  may  hereafter  be  appointed  from 
time  to  time. 

"Sec.  &  Be  It  furtlier  enacted,  that  all 
laws  or  parts  of  laws  In  conflict  with  this  act 
be,  and  the  same  are  hereby,  repealed,  and 
that  this  act  take  effect  from  and  after  its 
twssage,  tbe  public  welfare  requiring  it" 

It  may  be  observed  that  this  act,  while 
passed  in  the  form  of  a  general  law,  is  only 
applicable,  on  account  of  its  limitations  as 
to  population,  to  the  city  of  Knozvilie. 

la  accordance  with  the  provisions  of  the 
act,  the  mayor  and  aldermen  of  tlie  city  of 
Knoxvllle  have  Issued  said  series  of  bonds, 
the  validity  of  which  has  been  cliallenged  on 
the  ground  that  the  title  to  said  act  embraces 
more  than  one  subject  and  is  therefore  viola- 
tive of  article  2,  I  17,  of  the  Constitution  of 
Tennessee,  which,  provides :  "No  bill  shall 
become  a  law  which  embraces  more  than 
one  subject,  that  subject  to  be  expressed  in 
the  title." 

The  legal  criticism  on  the  title  is  that  it 
provides  for  the  issuance  of  $165,000  of  cou- 
pon bonds  to  fund  the  floating  debts,  to  in- 
crease and  Improve  tbe  fire  departments,  to 
widen  streets,  and  pay  damages  to  property 
holders  caused  by  the  erection  of  viaducts 
and  bridges,  and  that  the  enumerated  pur- 
poses for  which  this  series  of  bonds  may  be 
Issued  constitute  one  subject,  and  that  the  ti- 
tle then  proceeds  to  introduce  another  sub- 
ject in  the  following  clause:  "Also  to  ao- 
thorize  said  cities  to  issne  fifteen  thousand 
dollars  of  couiK>n  t>onds  with  which  to  bniid 
sewers." 

It  is  said  that  these  two  subjects  are  each 
distinct  and  are  not  germane  to  each  other. 
The  section  of  the  Constitution  Invoked  In 
the  present  case  has  frequently  been  before 
this  court  for  construction  as  applied  to  par- 
ticulor  acts  passed  by  the  General  Assembly. 
The  uniform  holding  of  this  court  has  been 
that,  if  one  general  subject  is  expressed  In 
the  title.  It  is  not  necessary  that  all  the  means 
or  Instrumentalities  by  which  the  general 
purpose  of  the  act  is  to  I)e  accomplished 
should  appear,  either  in  the  title  or  in  the 
body  of  the  act,  provided  the  subsidiary  mat- 
ters are  germane  to  the  general  subject.  The 
course  of  judicial  decision  on  this  subject  may 
t>e  Illustrated  by  tbe  following  cases : 

In  Cannon  v.  Matbes,  8  Heisk.  G06,  the  act 
under  consideration  was  entitled:  "An  act 
to  fix  the  state  tax  on  property."  Section  4 
of  that  act  increased  the  tax  on  all  privi- 
leges GO  per  cent  upon  the  existing  basis. 
It  was  held  that  a  title  purporting  that  an 
act  is  to  Impose  a  tax  on  property  Is  suffi- 
cient to  support  a  law  embracing  taxes  on 
privileges  as  well  as  on  property.  It  was  said 
In  that  case,  quoting  with  approval  the  text 
of  Cooley  on  Constitutional  Limitations,  that: 

"The  general  purpose  of  these  provisions 


is  accomplislied  when  a  law  has  but  one  gen- 
eral subject,  wlilch  is  fairly  indicated  by  its 
title.  To  require  every  end  and  means  nec- 
essary or  convenient  for  the  accomplishment 
of  this  general  object  to  be  provided  for  by 
a  separate  act  relating  to  that  alone  would 
not  only  be  unreasonable,  but  would  actually 
render  leglslatl<Mi  impossible." 

He  adds: 

"The  generality  of  a  title  is  no  objection  to 
it,  so  long  as  it  is  not  made  a  cover  to  legisla- 
tion incongruous  In  Itself,  and  which  by  no 
fair  Intendment  can  be  considered  as  having 
a  necessary  or  proper  connection.  The  Legis- 
lature must  determine  for  itself  how  broad 
and  comprehensive  shall  be  the  object  of  a 
statute,  and  how  much  particularity  shall  be 
employed  in  the  title  in  defining  it" 

Referring  to  the  particular  statute  under 
consideration  Judge  Nicholson  said : 

"The  general  subject  of  the  act  is  revenue, 
and  each  and  ^very  section  has  direct  refer- 
ence to  the  subject  of  revenue  in  its  different 
phases.  It  cannot  be  said  that  there  Is  the 
least  incongruity  among  the  provisions  of  the 
four  sections.  They  have  a  natural.  If  not 
a  necessary,  connection  with  and  dependence 
upon  each  other.  Revenue  is  tbe  general  sub- 
ject of  the  act  Its  amount  and  its  disburse- 
ment from  the  treasury  are  the  special  ob- 
jects provided  for.  It  is  clear  that  tbe  act 
Is  not  obnoxious  to  the  objection  that  it  em- 
braces more  subjects  than  one." 

In  State  v.  McMlnnville,  106  Tenn.  384,  61 
S.  W.  785,  It  was  held : 

"A  statute  whose  general  subject  Is  the  re- 
lease of  municipal  corporations  from  liability 
to  the  state  for  certain  taxes  on  litigation, 
that  should  have  been,  but  were  not,  collect- 
ed In  their  police  courts,  is  not  amenable  to 
constitutional  objection,  as  embracing  more 
than  one  subject  because  of  Its  provisions 
that  all  pending  actions  for  such  taxes  should 
be  dismissed  and  that  no  new  actions  should 
be  brought  for  same.  The  mandate  to  dis- 
miss pending  actions,  and  the  prohibition 
against  bringing  new  ones,  are  but  parts  of 
the  same  general  subject" 

The  court  said: 

"A  statute  with  one  general  subject  may 
embrace  subdivisions,  provisos,  and  excep- 
tions pertinent  to  that  subject,  and  so  many 
of  them  as  may  be  grouped  without  incon- 
gmlty." 

In  Carroll  v.  Alsnp,  107  Tenn.  266,  64  & 
W.  195,  the  title  of  the  act  under  consider^ 
atlon  was: 

"An  act  to  provide  more  just  and  equitable 
laws  for  tbe  assessment  and  collection  of 
revenue  for  state,  county,  and  municipal  pur- 
poses, and  to  repeal  all  laws  in  conflict  with 
the  provisions  of  this  act  whereby  revenue  is 
collected  from  the  assessment  of  real  es- 
tate, property,  privileges  and  polls." 

The  body  of  the  act  contained  a  provision 
for  the  assessment  of  quasi  public  and  manu- 
facturing corporations  different  from  that 
applied  to  other  classes  of  corporations,  in 
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that  the  shares  of  stock  of  the  former  classes 
of  corporations  were  not  to  be  assessed  to 
stockholders;  compensation  for  the  difference 
being  made  in  the  manner  of  assessing  the 
properties  of  the  companies.  This  court  held 
that  the  act  did  not  embrace  two  separate 
and  distinct  subjects,  bat  only  the  general 
and  broad  subject  of  the  Just  and  equitable 
assessment  and  collection  of  state,  county, 
and  municipal  taxes;  that  this  broad  subject 
expressed  in  the  title  covers  all  the  provi- 
sions of  the  act.  Including  the  manner  of  a&- 
sesslng  property  of  corporations;  and  the 
matters  complained  of  as  exemptions  are  in 
fact  only  difFerent  methods  of  taxing  the 
property  of  different  corporations. 

In  Condon  t.  Maloney,  108  Tenn.  83,  65  S. 
W.  871,  it  was  held  that  chapter  8,  Acts  of 
1901,  providing  for  a  road  law  for  Knox 
county,  was  not  obnoxious  to  constitutional 
objection  as  embracing  two  subjects,  al- 
though it  deals  m  its  t>ody  with  public  roads 
and  the  county  worlchouse.  It  was  shown 
that  by  the  act  of  1891  (Shannon's  Code,  S 
1642)  "all  persons  confined  In  coimty  Jails 
or  workhouses  shall  I>e  available  to  the  com- 
missioners for  the  purpose  of  working  on  the 
public  highways."  Thus  the  two  subjects 
of  public  roads  and  of  workhouses  have  been 
connected  in  the  history  and  In  the  legisla- 
tion of  Tennessee  until  it  is  fair  to  say  that 
the  connection  has  become  organic,  and  it 
Is  entirely  within  the  power  of  the  liCglsla- 
ture,  in  seeking  to  secure  good  roads,  to 
place  these  two  matters  thus  connected  un- 
der one  control. 

In  State  ex  rel.  v.  Hamby,  114  Tenn.  363, 
364,  84  S.  W.  622,  it  was  held  that  an  act  en- 
titled "An  act  to  create  and  establish  four 
civil  districts  in  the  county  of  Cuml>erland 
in  lieu  of  the  thirteen  civil  districts  now  ex- 
isting, to  define  the  boundaries  of  the  same, 
and  to  atx>llsb  certain  offices  In  said  county 
and  to  provide  for  the  election  of  tbehr  siic- 
cessors,"  embraced  but  one  subject  The  ob- 
jection to  the  act  was  that  it  embraced  two 
subjects,  as  follows:  (1)  Redlstrlctlng  Cum- 
berland county;  and  (2)  the  abolition'  of  cer- 
tain offices  in  that  county. 

In  State  v.  Yardley,  95  Tenn.  546,  32  S. 
W.  481,  34  L.  R.  A.  656,  the  act  was  entitled: 
"An  act  to  protect  hotel.  Inn  and  boarding 
house  keepers."  The  lK>dy  of  the  act  pro- 
vided: (1)  That  certain  fraudulent  acts  to 
the  prejudice  of  hotel.  Inn,  and  boarding 
house  keepers  should  be  misdemeanors;  (2) 
what  shall  constitute  prima  fade  evidence 
of  fraudulent  Intent  in  prosecutions  for  these 
acts;  and  (?)  for  the  sale  of  baggage  and 
other  property  left  by  defaulting  patrons  of 
hotels,  inns,  and  boarding  houses.  It  was 
held  by  this  court  that  all  matters  which  are 
utiturally  and  reasonably  connected  with  the 
subject  of  a  statute,  either  directly  or  indi- 
rectly, and  all  measures  which  will  or  may 
facilitate  the  accomplishment  of  the  purposes 
of  the  statute  are  properly  connected  In  it. 


and  that  the  act  in  question  did  not  embrace 
more  than  one  subject 

In  Ryan  v.  Terminal  Co.,  102  Tenn.  128, 
SO  S.  W.  748,  45  L.  R.  A.  303,  the  act  under 
consideration  was  entitled:  "An  act  to 
amend  an  act  entitled  'An  act  to  provide 
for  the  organization  of  railroad  terminal  cor- 
porations and  to  define  the  powers,  duties 
and  liabilities  thereof.' "  The  three  sections 
of  the  act  empowered  railroad  companies 
which  entered  Into  contracts  with  a  terminal 
company  to  guarantee  the  principal  and  In- 
terest of  bonds  issued  by  such  company,  as 
well  as  other  contracts  made  by  It  In  regard 
to  its  corporate  business,  and  also  to  sub- 
scribe for,  hold,  and  dispose  of  the  capital 
stock  or  bonds  which  may  be  issued  by  the 
terminal  corporation.  It  was  held  that  the 
body  of  the  act  was  germane  to  the  title, 
which  embraced  only  one  subject 

In  McElwee  v.  McElwee,  97  Tenn.  649,  37 
S.  W.  560,  the  act  under  consideration  wag 
entitled:  "An  act  to  extend  the  statute  of 
limitations  to  Hens  on  realty  and  to  quiet 
titles."  It  was  objected  that,  while  the  cap- 
tion related  to  liens  on  realty  and  to  the 
quieting  of  titles,  the  body  of  the  act  em- 
braced liens  retained  In  deeds,  mortgages, 
deeds  of  trust  and  assignments  of  realty  to 
secure  debts;  that  the  caption  of  the  act 
simply  proposed  to  bar  Hens  in  ten  years, 
and  cannot  be  made  to  include  mortgages, 
deeds  of  trust  and  assignments  to  secure 
debts.    The  court  said: 

"It  is  evident  that  the  general  scope  of 
this  act  In  its  caption  and  body  is  to  provide 
and  fix  a  limitation  of  the  life  of  liens  on 
real  estate,  no  matter  how  created.  In  order 
to  quiet  titles,  and  is  not  subject  to  the  criti- 
cism made.  This  constitutional  provision 
(article  11,  i  17)  has,  by  the  court  been  given 
liberal  construction,  so  as  not  to  embarrass 
legislation  and  prevent  the  beneficial  pur- 
poses for  which  It  was  adopted." 

In  State  v.  Lasater,  9  Baxt  584.  the  title 
of  chapter  130,  p.  216,  Acts  of  1875,  was  at- 
tacked. It  was  entitled  "An  act  to  define 
the  rights,  duties  and  liabilities  of  Innkeep- 
ers, common  carriers  and  proprietors  of 
places  of  public  amusement"  The  second 
section  was  as  follows: 

"That  a  right  of  action  is  hereby  given  to 
any  keeper  of  any  hotel,  inn,  theater,  public 
house,  common  carrier,  and  restaurant 
against  any  person  guilty  of  turbulent  or 
riotous  conduct  In  or  about  the  same,  and  any 
person  found  guilty  of  so  doing  may  be  hi- 
dlcted  and  fined  not  less  than  one  hundred 
dollars,  and  the  offender  shall  be  liable  to  a 
forfeiture  of  five  hundred  dollars,  and  the 
owner  or  person  so  offended  against  may  sue 
in  bis  own  name  for  the  same." 

The  subject  of  Inquiry  was  whether  the 
section  last  quoted  was  upon  the  same  sub- 
ject embraced  In  the  title.    The  court  said: 

"Here  the  subject  is  the  rights,  duties,  and 
liabilities  of  innkeepers,  common  carriers, 
proprietors  of  places  of  public  amusement, 
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etc.  Now  a  provision  that  no  turbulent  or 
riotous  conduct  shall  be  allowed  in  such 
places,  and  providing  for  the  punishment  of 
the  offenders,  we  think,  is  not  legislation  on 
a  different  subject.  Looking  to  the  evil  to 
be  remedied,  and  bearing  in  mind  that  there 
must  be  a  clear  violation  of  the  Constitution 
before  we  can  declare  an  act  void,  we  hold 
that  this  act  is  not  void  on  this  ground." 

It  is  unnecessary  to  multiply  the  cases  In 
which  this  section  of  the  Constitution  has 
been  considered,  since  those  already  cited 
Illustrate  the  liberal  construction  which  this 
court  has  uniformly  given  to  that  provision 
of  the  Constitution.  It  Is  to  be  observed  that 
in  the  cases  already  cited,  and  in  nearly  all 
on  the  subject,  decided  by  this  court,  the  pre- 
cise question  was  whether  the  body  of  the 
act  under  consideration  was  embraced  within 
the  title. 

The  exact  question  presented  on  this  record 
Is  whether  two  distinct  subjects  are  express- 
ed within  the  title  of  the  act  of  1907.  As 
stated  by  this  court  In  State  ex  rel.  v.  Ham- 
by,  114  Tenn.  364,  84  S.  W.  622: 

"The  constitutional  provision  invoked  does 
not  apply  to  the  title,  but  to  the  body  of  the 
bill,  the  effective,  operative  part  of  the  stat- 
ute, the  law  that  Is  made.  It  Is  no  objection 
to  a  bill  that  the  caption  is  broader  than  the 
enacting  part,  or  covers,  or  can  be  construed 
to  cover,  other  subjects,  so  that  the  real  sub- 
ject of  legislation  is  therein  expressed  and 
not  obscured  by  foreign  matters." 

It  Is  conceded  that  in  the  case  sub  Judlce 
the  same  objection  made  to  the  title  Is  also 
presented  in  the  body  of  the  act,  providing 
for  the  issuance  of  municipal  bonds  for  sep- 
arate and  distinct  purposes.  In  others  words, 
the  objection  is  that  the  title  is  restrictive, 
and  limits  the  power  conferred  by  the  act  to 
the  Issuance  of  two  classes  of  bonds,  and  that 
neither  class  is  germane  to  the  other;  hence 
it  Is  said  two  subjects  are  presented  both  In 
the  title  and  in  the  body  of  the  act. 

A  similar  objection  was  made  to  the  act 
nnder  ccmsideration  In  the  case  of  State  v. 
Fickle,  8  Lea,  79.    The  act  was  entitled: 

"An  act  to  establish  a  chancery  and  law 
court  at  Bristol  In  the  county  of  Sullivan." 

The  first  nine  sections  of  the  body  of  said 
act  related  to  a  chancery  court  to  be  organiz- 
ed and  held  at  Bristol  by  the  chancellor  of 
'the  First  division,  while  the  remaining  sec- 
tions provided  for  the  establishment  of  a 
law  court  at  Bristol  as  one  of  the  courts  of 
the  First  circnit.    Said  this  court: 

"The  argument  Is  that  this  act  embraced 
two  subjects — one,  the  establishment  of  a 
chancery  court;  the  other,  the  establish- 
ment of  a  law  court  •  •  •  shall  we 
say  that  the  establishment  of  a  chancery 
court  at  Bristol  is  one  general  subject,  and 
the  establishment  of  a  law  court  is  another 
general  subject,  and  that  it  Is  necessary, 
in  order  to  maintain  the  Integrity  of  the 
clause  of  the  Constitution  In  question,  to 
hold  that  these  two  general  subjects  should 


be  accomplished  by  separate  acts?  Is  the 
establishment  of  these  two  courts  at  the  same 
place  two  general  subjects.  Incongruous  and 
without  connection  or  relation  with  each 
other?  Are  the  provisions  of  the  act  such 
as  to  operate  as  a  surprise  upon  legislators  or 
others,  or  to  open  the  way  to  frauds  and  Im- 
proper influences,  such  as  are  supposed  to 
obtain  in  'omnibus'  or  'Job*  bills?  We  think 
not.  It  can  hardly  be  doubted  that  a  bill  to 
establish  a  new  county  might  properly  pro- 
vide for  all  necessary  courts.  These  would 
be  mere  incidents  germane  to  the  general 
subject.  The  general  subject  of  this  bill  is 
not  so  broad,  and  we  think  a  proper  construc- 
tion of  this  act  win  be  to  hold  that  the  gen- 
eral subject  is  the  establishment  of  such  ad- 
ditional courts  for  Sullivan  county  as,  in 
the  opinion  of  the  Legislature,  the  public  exi- 
gencies demanded,  and  with  the  general  ob- 
ject the  act  contains  nothing  incongruous. 
•  •  •  Treating  the  general  subject  of  the 
act  as  the  establishment  of  such  additional 
courts  for  Sullivan  county  as  the  public  exi- 
gencies demanded,  it  Is  manifest  that  this 
general  subject  is  expressed  In  the  title,  to 
wit :  'An  act  to  establish  a  chancery  and  law 
court  at  Bristol,  in  Sullivan  county.'  This 
undoubtedly  gives  notice  of  what  the  act 
may  be  expected  to  contain,  and  it  cannot 
fairly  be  said  that  the  title  is  deceptive  or 
misleading.  It  is  argued  that  the  title  In- 
dicates but  one  court,  a  court  having  common- 
law  and  equity  Jurisdiction,  whereas  the  act 
provides  for  two  courts,  one  of  chancery  and 
the  other  of  law  Jurisdiction.  This  may  be 
the  strictly  grammatical  construction  of  the 
language  of  the  title;  but  the  point,  though 
ingeniously  pressed,  Is  too  fine  for  practical 
application. 

"The  generality  of  the  title  Is  no  objec- 
tion to  it,  80  long  as  It  is  not  made  a  cover  to 
legislation  Incongruous  In  Itself,  and  which, 
by  no  fair  intendment,  can  be  considered  as 
having  a  necessary  or  proper  connection. 
Cannon  v.  Mathes,  8  Heisk.  519." 

Another  case  in  which  it  was  claimed  the 
title  was  restrictive,  and  objection  made 
both  to  the  title  and  the  body  of  the  act,  is 
the  case  of  State  v.  Brown,  103  Tenn.  454, 
53  8.  W.  727.  Chapter  129,  p.  273,  Acts  of 
1893,  Is  entitled: 

"An  act  to  amend  section  5365  of  the  Mllli- 
ken  &  Vertrees'  Compilation  of  the  Laws  of 
Tennessee,  being  section  4614  of  the  Code,  as 
amended  by  chapter  50,  Acts  of  1871,  so  as 
to  raise  the  age  of  consent,  as  set  forth  In 
said  section,  to  twelve  years,  and  to  prescribe 
punishment  In  the  penitentiary  against  per- 
sons having  carnal  knowledge  of  females  over 
twelve  and  under  sixteen  years  and  one  day 
of  age." 

The  body  of  the  act  provided  that : 

"Any  person  who  shall  unlawfully  and 
carnally  know  and  abuse  a  female  under  the 
age  of  twelve,'  shall,  on  conviction,  be  punish- 
ed as  in  the  case  of  rape;  and  any  person 
who  shall  unlawfully  know  a  female  over  the 
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age  of  twelve  yean  and  under  the  age  of 
sixteen  yeaTs  and  one  day,  shall  be  deemed 
tallty  of  a  felony  In  all  cases  not  falling 
under  the  statutes  relating  to  rape,  and  on 
conviction  shall  be  confined.  In  the  peniten- 
tiary for  not  less  than  three  years,  nor  more 
than  ten  years,"  etc. 

This  court.  In  passing  upon  the  constltu- 
Uonallty  of  this  act,  said: 

"The  Insistence  is  that  this  provision  Is 
doubly  violated,  In  that  both  the  title  and 
body  of  this  act  embrace  two  subjects.  The 
title  or  caption  does  express  the  purpose  to 
raise  the  age  of  consent  from  10  to  12  years, 
and  also  the  purpose  to  prescribe  the  punish- 
ment for  the  carnal  knowledge  of  females 
over  12  years  and  under  10  years  and  1  day 
of  age,  and  these  two  puri>oses  are  more  fully 
expressed  and  put  in  force  by  the  more  elab- 
orate language  of  section  1  of  this  act  Yet 
this  does  not  establish  the  proposition  that 
the  caption  and  body  of  the  act  express  and 
treat  respectively  two  subjects.  In  reality 
the  subject  Is  single,  and  the  two  purposes  In- 
dicated relate  to  different  parts  of  that  one 
subject,  which  Is  the  prevention  and  punish- 
ment of  carnal  connection  with  young  fe- 
males." 

It  will  be  observed  that  In  all  of  these  cases 
the  Inquiry  of  the  court  was  to  ascertain  from 
the  title  the  general  subject  of  the  act,  and  It 
was  held  that  matters  which  might  fairly 
reltite  to  that  subject  might  properly  be  em- 
braced in  the  body  of  the  act 

The  title  of  chapter  361,  p.  1203,  of  the 
Acts  of  1907,  Is  as  follows: 

"An  act  to  authorize  municipalities  of 
Tennessee  having  a  population  by  the  cen- 
sus of  1900,  or  any  subsequent  federal  cen- 
sus, of  not  less  than  thirty  thousand  nor 
more  than  forty  thousand,  to  issue  one  hun- 
dred and  sixty-five  thousand  dollars  of  cou- 
pon bonds  with  which  to  fund  the  floating 
debts  of  said  cities,  to  Increase  and  improve 
the  Are  departments,  to  widen  streets,  and 
pay  damages  to  property,  holders  caused  by 
the  erection  ot  viaducts  and  bridges;  also  to 
authorize  said  cities  to  Issue  fifteen  thousand 
dollars  of  coupon  bonds  with  which  to  build 
sewers." 

It  will  be  observc^d,  from  an  examination 
of  the  body  of  the  act  already  quoted,  that 
the  purposes  disclosed  in  the  title  are  fully 
embraced  in  the  enactment  What,  then.  Is 
the  general  subject  embraced  In  the  title  of 
this  act?  It  requires  neither  a  narrow  nor  a 
latltudinarlan  construction  to  hold  that  the 
issuance  of  bonds  for  municipal  purposes  Is 
the  subject  of  the  caption.  An  issue  of  $165,- 
000  of  coupon  bonds  Is  authorized  for  certain 
municipal  purposes  therein  designated,  while 
another  Issue  of  $15,000  is  allowed  for  an- 
other municipal  purpose.  Punding  floating 
municipal  debts,  increasing  and  Improving 
the  flre  department,  widening  streets,  and  the 
payment  of  damages  to  property  holders 
caused  by  the  erection  of  viaducts  and  bridg- 
es, and  also  the  building  of  sewers^  are  all 


undeniably  municipal  purposes.  If  this  act. 
Instead  of  dividing  the  amount  of  the  bond 
issue,  had  authorized  the  issuance  of  S180,- 
000  of  coupon  bonds,  enumerating  the  pur- 
poses for  which  they  might  be  used,  the 
present  verbal  criticism  would  be  eliminated. 
The  fact  that  the  amount  of  the  bond  Issue 
Is  divided,  $165,000  of  coupon  iMuds  to  be 
used  for  the  purposes  enumerated  in '  the 
title  and  $15,000  for  the  other  purpose  desig- 
nated, would  not  convert  the  general  subject 
of  the  act  to  wit,  the  issuance  of  bonds  for 
municipal  purposes,  into  two  subjects,  for 
the  reason  that  all  the  purposes  expressed  in 
the  act  are  cognate  and  germane  to  that  one 
general  subject 

It  is  conceded  by  counsel  for  the  defendant 
that  if  the  title  had  conferred  on  the  munic- 
ipalities embraced  in  the  act  the  general  pow- 
er to  issue  bonds  for  municipal  purposes,  it 
would  have  been  competent  to  include  In  the 
body  of  said  act  bonds  to  fund  floating  debts 
and  Ixinds  to  build  sewers.  We  do  not  think 
the  case  supposed  stronger  than  the  actual 
title  of  the  act  herein,  wherein  the  bond 
issue  is  divided  into  two  classes  apportioned 
for  designated  municipal  purposes.  Whether 
the  title  to  the  present  act  be  considered  from 
the  viewpoint  of  a  general  or  restrictive  title, 
the  subjects  embraced  in  the  title  and  in  the 
body  of  the  act  are  all  municipal  purposes, 
and  in  that  way  related  to  each  other.  In 
our  opinion  the  act  in  question  is  a  constitu- 
tional enactment,  and  the  result  Is  the  judf- 
ment  will  be  affirmed. 


NORMAN  V.  SOUTHERN  RT.  CO. 
(Supreme  Court  of  Tennessee.    Oct  19,  1907.) 

1.  Mastbb  and  Skbv ant— Death  or  Servant 
—Railroads— Nbqligence. 

Where  a  switcliman  was  killed  after  being 
thrown  from  a  freight  car  by  a  jerk,  caused  by 
the  conductor's  inability  to  uncouple  the  cars  at 
the  proper  moment  the  fact  that  there  was  a 
broken  link  in  the  coupling  pin  chain,  so  that 
the  lever  would  not  raise  the  pin  when  applied, 
was  not  of  itself  negligence  of  the  master. 

2.  Same— UuTT  to  Warn— Notice. 

Where  a  freight  car,  equipped  with  a  de- 
fective coupling  pin  chain,  was  nevertheless  one 
which  in  the  ordinary  coarse  of  business  de- 
ceased as  switchman  was  required  to  assist  in 
distributing,  it  was  not  incumbent  on  the  con- 
ductor to  notify  deceased  of  the  defect  before 
attempting  to  uncouple  the  car,  so  that  deceased 
could  have  protected  himself  from  a  sudden  jerk, 
due  to  the  conductor's  inability  to  uncouple  ths 
car  at  once  with  the  lever. 

[£)d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  H  297-313.] 

3.  Same— Safe  Appliances. 

The  rule  that  a  master  must  famish  a  safe 
place  and  safe  appliances  does  not  apply,  when 
the  very  work  the  servants  are  employed  to  do 
consists  in  making  a  dangerous  place  safe  or  in 
constantly  changing  the  character  of  the  place 
as  to  safety  rs  the  work  progresses. 

[Ekl.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  S§  171-174.] 

4.  Same— Warning— Transitory   Risk. 

A  master  is  not  required  to  warn  servants 
of  every  transitory  risk,  when  the  only  thing 
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the  serranta  do  not  know  U  the  precise  time 
when  the  danger  will  supervene,  or  when  the 
actual  danger  which  causes  the  injury  is  due 
to  a  transitory  occurrence  of  such  a  nature  that 
the  injured  servant  knows  it  will  probably  hap- 
pen from  time  to  time. 

[E!d.  Note. — For  cases  in  point,  see  C«nt.  Dig. 
▼ol.  34,  Master  and  Servant,  {{  297-309.] 

5.  Same— AssuifKD  Risk. 

Decedent,  a  switrhman  in  defendant's  rail- 
road yards,  was  required  to  assiiit  in  distribut- 
ing cars  more  or  less  defective.  He  was  thrown 
from  a  car  and  nin  over,  owing  to  a  suddon  jerk, 
caused  by  the  conductor's  inability  to  uncouple 
the  car  by  the  use  of  the  lever,  owing  to  a 
broken  coupling  pin  chain.  Held,  that  the  risk 
was  one  which  decedent  assumed. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §S  550-556.] 

6.  Saur. 

Where  it  was  decedent's  duty  as  a  railroad 
switchman  to  handle  a  defective  car,  whatever 
its  condition,  at  the  time  he  was  killed,  and  he 
also  knew  that,  whether  it  was  defective  or  not, 
it  might  not  uncouple,  and  in  that  cnse  he  might 
expect  the  jerk  by  which  he  was  thrown  from 
a  car,  it  was  immaterial  whether  the  car  had 
been  marked  by  the  inspector  for  the  defective 
coupling  pin  chain  which  was  attached  thereto 
or  not. 

fBd.  Note.— For  ease*  in  point,  see  Cent.  Dig. 
▼ol.  34,  Master  and  Servant,  §{  297-309.] 

7.  Sa  MB— Violation  of  Rttleb. 

Where  a  switchman  was  thrown  from  • 
defective  freight  car  by  a  jerk,  and  killed,  owing 
to  the  conductor's  inability  to  uncouple  the  car, 
because  its  coupling  pin  chain  was  broken,  it 
was  immaterial  that  the  conductor.  In  attempt- 
ing to  uncouple  the  car,  violated  a  rule  pr» 
bibiting  employes  from  going  between  the  cars 
when  in  motion,  and  directing  that,  if  anything 
connected  with  tlie  coupling  apparatus  was  de- 
fective, the  employ^  should  not  attempt  to  make 
the  coupling,  out  should  make  report  of  the 
defect. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
▼ol.  34.  Master  and  Servant,  i  289.] 

8.  SAins  —  Federal  Safety  Appliance  Act  — 
Pleading. 

Where  a  declaration  for  death  of  a  switch- 
man by  an  alleged  defective  coupling  pin  chain 
on  a  freight  car  alleged  only  incid?nfally  that 
defendant  was  a  common  carrier  operating  lines 
of  railroad  to  divers  places  in  and  beyond  the 
state,  and  did  not  charge  that  the  car  alleged  to 
be  rlpfective  was  being  used  in  interstate  traftic, 
it  did  not  state  a  cause  of  action  for  violation 
of  the  federal  safety  appliance  act  (Act  March 
2,  1893.  c.  19C.  27  Stat.  531  [U.  S.  Comp. 
St.  1901,  p.  31741),  prohibiting  railroads  from 
using  any  car  in  interstate  traffic  not  equipped 
with  automatic  couplers  obviating  the  necessity 
of  going  between  the  cars,  and  providing  that 
there  shall  be  no  assumption  of  risk  by  any 
employe  injured  by  going  between  cars  not 
equipped  according  to  the  act. 

9.  Same— Application  of  Statdtb, 

A  train  containing  a  car  equipped  with 
antomatic  couplers,  hut  on  which  a  coupling  pin 
chain  was  broken,  on  arrival  in  defendant's  rail- 
road yards,  was  backed  to  the  usual  point  for 
distribution,  and  intestate  boarded  the  car  to 
ride  it  to  its  station,  wlien  he  was  thrown  there- 
from &nd  killed  by  a  sudden  jerk,  caused  by  the 
conductor's  inability  to  uncouple  the  car  with 
the  lever,  because  of  the  defect,  which  was  one 
that  could  be  repaired  while  the  car  was  in  the 
yards.  If  it  had  been  observed  by  an  inspector 
before  the  car  was  detached  from  the  train,  it 
would  still  have  been  detached  and  distributed, 
and  repairs  thereafter  made.  Held,  that  the 
failure  to  repair  the  defect  before  distributing 
the  car,  did  not  constitute  a  violation  of  the 
federal  safety  appliance  act  (Act  March  2,  1893, 
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c.  196,  27  Stat  531  [U.  S.  Comp.  St  1901,  p. 

3174]),  prohibiting  the  use  in  interstate  com- 
merce 01  cara  not  equipped  with  antomatic  coup- 
lers, coupling  without  the  necessity  of  going  be- 
tween the  cara,  and  providing  that  there  shall  be 
no  assumption  of  risk  by  any  servant  Injured 
by  going  between  cara  not  equipped  as  ordered 
by  the  act 

10.  Tmal— Direction  or  Verdict. 

Where  there  is  no  controversy  as  to  a  ma- 
terial fact  the  court  may  instruct  the  jury  to 
return  a  verdict  in  accordance  with  his  view  of 
the  law  applicable  to  such  uncontroverted  facts. 
[Ed.  Note.— For  cases  in  ooint,  see  Cent  Dig. 
vol.  40.  Trial.  U  376-380.] 

11.  Saice— Discretion. 

A  motion  for  a  peremptory  instruction  is 
not  one  addressed  to  the  discretion  of  the  court, 
but  presents  a  question  of  law  as  to  whether 
there  is  any  determinative  evidence  on  which 
the  jury  must  base  a  verdict  in  favor  of  the 
party  who  produces  it. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
▼ol.  46,  Trial,  {{  376-380.  402.] 

12.  Same. 

Where,  in  an  action  for  death  of  a  setrant 
decedent  on  the  uncontradicted  facts  assnmed 
the  risk  as  a  matter  of  law,  the  court  properly 
directed  a  verdict  for  defendant,  under  the  rule 
that  where  the  facts  are  such  that  all  reasonable 
men  must  draw  the  same  conclusion  from  them, 
a  question  of  law  only  is  presented  for  the  court 
[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
▼ol.  46,  Trial,  g§  390-393.] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  T.  F.  Norman,  as  administrator 
of  tbe  estate  of  Henry  Lncas,  deceased, 
against  the  Soutbem  Railway  Company. 
Judgment  In  favor  of  defendant  -was  affirm- 
ed by  tbe  Court  of  Civil  Appeals,  and  plain- 
tiff brings  certiorari.    Affirmed. 

• 

Pickle,  Turner  ft  Kennerly,  for  plaintiff. 
Joorolmon,  Welcker  &  Smith,  for  defendant 

HENDERSON,  Special  Judge.  This  Is  an 
action  to  recover  damages  for  the  death  of 
Henry  Lucas,  alleged  to  have  been  caused  by 
the  Diligence  of  the  railway  company.  At 
the  conclusion  of  plalntlfTs  evidence  before 
the  Jury,  upon  motion  of  defendant,  the  trial 
Judge  directed  verdict  in  favor  of  defendant, 
which  was  rendered,  and  Judgment  was  ac- 
cordingly entered.  Motion  by  plaintiff  for 
new  trial  having  been  overruled,  he  appealed 
in  error  to  the  Court  of  Civil  Ai)peals,  where 
the  Judgment  of  the  circuit  court  was  affirm- 
ed. The  case  Is  now  before  this  court  upon 
certiorari. 

The  grounds  upon  which  recovery  is  sought 
under  the  declaration  is  that  plaintiff's  Intes- 
tate, Lucas,  was  employed  as  a  switchman  In 
defendant's  yards,  where  freight  ears  were 
distributed,  and  while  in  the  performance  of 
his  duties  as  such,  and  without  any  fault  on 
his  part,  he  was,  by  a  sudden  Jerk  of  the 
train,  thrown  from  the  car  upon  which  he 
stood,  and  run  over  and  killed.  This  sudden 
Jerk  Is  alleged  to  have  been  caused  by  the 
failure  of  the  conductor  to  uncouple  the  car 
upon  which  plaintlflTs  intestate  stood  from 
the  rest  of  the  train.  It  Is  alleged  that  this 
failure  to  uncouple  was  caused,  first,  by  de- 
fective coupling  appliances,  in  that* the  coup- 
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ling  pin  was  not  attached  to  tbe  lever  on 
the  outside  of  the  car,  thus  rendering  It  neces- 
sary for  the  conductor  to  go  between  the  cars 
and  lift  the  pin;  and,  second,  by  the  failure 
of  the  Inspector  to  discover  and  Indicate  the 
alleged  defect,  or  the  failure  of  the  conductor 
to  observe  it 

The  facts  are:  The  deceased,  Lucas,  was 
about  25  years  of  age.  He  was  employed  as 
switchman  in  defendant's  yards  at  Lonsdale, 
near  Knoxville,  and  had  been  so  employed 
and  engaged  In  the  work  for  some  three 
years.  These  yards  were  used  as  a  place 
to  make  distribution  of  freight  cars  to  be 
carried  on  the  various  lines  of  defendant  con- 
necting at  that  point 

When  the  train  of  cars  arrives  at  the  yards, 
it  Is  the  duty  of  the  inspector  to  go  around 
and  Inspect  each  car.  If  auy  are  found  to  be 
out  of  repair  to  the  extent  that  they  should 
be  taken  out  of  the  train,  be  indicates  this 
by  a  certain  mark  placed  upon  the  car.  When 
the  conductor  and  switchmen  find  a  car  thus 
marked,  they  take  It  to  what  Is  called  the 
"repair  track,"  and  there  it  Is  left  for  repairs. 

If  the  Inspector  finds  a  car  with  only  slight 
defects,  not  sufficient  to  require  the  car  to  go 
to  the  repair  track,  but  to  be  distributed 
along  with  the  other  cars  for  distribution,  he 
indicates  this  by  a  certain  other  mark,  which 
indicates  that  the  repairers  will  make  the 
necessary  repairs  while  the  car  is  In  the 
train ;  the  car,  however,  to  be  distributed  by 
tbe  conductor  and  switchmen  along  with  the 
other  cars  for  distribution,  as  if  it  was  not 
marked  at  all. 

The  yards  are  known  as  "gravity  yards." 
The  cars  to  be  detached  from  the  train,  are 
backed  up  by  the  engineer  to  the  proper  point, 
where  they  are  uncoupled  by  the  conductor 
of  the  yards  and  allowed  to  roll  down  to  the 
proper  track,  while  the  switchman  rides  them 
and  manages  the  brakes. 

Walter  Gates  was  tbe  conductor  In  charge 
of  the  yards  on  this  occasion,  and  had  been 
for  some  3%  years  prior  thereto.  The  de- 
ceased, Lucas,  was  the  switchman,  and,  aa 
before  stated,  had  been  so  employed  for  some 
S  years,  and  on  different  occasions  had  lilm- 
self  temporarily  acted  in  the  capacity  of  con- 
ductor, and  was  experienced  in  the  business, 
fully  acquainted  with  the  duties.  He  stood 
upon  the  rear  end  of  the  rear  car  to  be  de- 
tached from  tbe  train.  The  train  was  backed 
slowly  up,  when  Gates  stepped  up  to  uncouple 
the  car,  that  It  might  roll  down  the  grade. 

The  train  was  equipped  with  couplers  con- 
structed with  a  crank  or  lever  to  which  is 
attached  a  chain  fastened  to  the  coupling  pin. 
By  the  turning  or  raising  of  tbe  crank  or  lev- 
er, without  going  between  tbe  cars,  the  pin 
In  raised  and  tbe  cars  thus  uncoupled.  On 
this  car  the  chain  had  been  broken,  so  that 
tbe  lever  did  not  raise  tbe  coupling  pin. 
Gates  then  went  between  the  cars  to  raise 
tbe  pin,  but  did  not  succeed  In  this.  The 
engineer  stopped  the  train,  as  was  usual, 
when  the  car  upon  which  deceased  stood  ran 


out  its  slack,  as  tbe  witnesses  say,  causing 
a  slight  Jerk.  About  this  time  deceased  fell 
from  the  car  in  front  of  the  train  as  it  rolled 
back,  and  one  wheel  ran  over  bis  head,  crush- 
ing Ills  skull,  from  the  effect  of  which  he 
died. 

It  was  not  unusual— the  witnesses  say  that 
It  was  a  common  thing  of  frequent  occur- 
rence— that  the  conductor  would  fail  for  one 
reason  or  another  to  uncouple  the  car  at  the 
first  effort,  a  fact  which  was,  of  course, 
known  to  the  deceased,  and  that  at  such  times 
there  would  be  a  jerk  by  the  sudden  stopping 
of  tbe  car  attempted  to  be  detached,  instead 
of  rolling  on  down  the  grade. 

Tbe  inspector  did  not  discover  this  de- 
fect in  the  coupling  appliance,  or.  If  he  did, 
he  failed  to  mark  the  car,  or  indicate  it  in 
any  way.  The  conductor  failed  to  observe 
the  defect,  and  failed  to  detect  tbe  mistake 
of  the  Inspector  until  be  attempted  to  un- 
couple. It  is  insisted  that  this  negligence 
of  the  inspector  and  conductor,  and  particu- 
larly of  tbe  latter,  who  was  deceased's  su- 
perior &nd  vice  principal  of  the  company, 
was  the  proximate  cause  of  me  death  of  tbe 
deceased,  and  that  such  negligence  was  not 
one  of  the  risks  assumed  by  deceased  In  his 
employment 

It  is  argued  that  this  risk  arose  from  the 
neglect  of  the  master  to  perform  his  absolute 
and  positive  duty  to  tbe  servant  in  furnish- 
ing safe  appliances;  that  the  death  of  tbe 
deceased  was  the  proximate  result  of  the 
failure  of  the  master,  who  was  represented 
by  tbe  inspector  and  conductor,  to  warn  the 
deceased  of  the  existence  of  a  danger  well 
known  to  the  master,  and  of  which  tbe 
master  knew  the  deceased  to  be  Ignorant 

Tbe  failure  to  uncouple,  as  above  stated, 
the  proof  shows,  was  a  very  common  occur- 
rence, a  common  Incident  to  tbe  service,  with 
which  deceased,  an  experienced  switchman, 
was  familiar:  and  It  was  clearfy  his  duty 
to  look  out  and  be  prepared  for  such.  He 
knew  nothing  of  the  defect  In  the  coupling 
appliances,  it  is  true;  but,  from  his  ex- 
perience in  matters  of  this  sort  he  knew 
that,  whether  the  appliances  were  defective 
or  not,  the  conductor  might,  for  some  rea- 
son, fail  to  make  tbe  tmcoupling,  and  it  was 
his  duty  to  be  prepared  for  such. 

Proof  of  the  mere  fact  that  there  was  a 
broken  link  in  the  chain  attached  to  the 
coupling  pin,  so  that  the  lever  would  not 
raise  it  when  applied,  is  not  of  itself  neg- 
ligence. In  this  case  it  was  a  part  of  the 
business  of  deceased  to  handle  damaged  or 
defective  cars.  Even  if  the  conductor  had 
known  of  the  defect,  and  had  attempted, 
notwithstanding  this,  to  make  the  uncoup- 
ling, it  would  not  have  been  actionable  neg- 
ligence on  his  part  to  have  failed  to  notify 
the  deceased  thereof  before  attempting  to 
uncouple;  for  the  car,  in  the  ordinary  course 
of  the  business,  would  have  been  distributed 
as  was  attempted  to  be  done.  Tbe  car 
would  have  been  taken  out  of  the  train,  even 
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liad  Its  defects  been  sucb  as  to  require  Its 
removal  to  the  repair  track;  and  Jt  was  not 
Incumbent  on  the  conductor  to  notify  the 
deceased  of  sucb  defects. 

The  Inspection  and  marking  of  the  cars 
was  not  for  the  warning  and  benefit  of 
switchmen,  but  to  Indicate  where  they  must 
be  taken.  Whatever  their  condition  was,  It 
was  a  part  of  the  duty  of  the  switchmen  to 
handle  them.  There  is  more  or  less  danger 
attached  to  this. 

While  It  Is  the  general  rule  that  the  mas- 
*ter  must  furnish  a  safe  place  to  work  and 
safe  appliances,  the  rule  cannot  be  of  univer- 
sal application.  It  is  held  not  to  apply  in 
cases  of  working  of  mines,  when  the  "very 
work  the  servants  are  employed  to  do  con- 
sists in  making  a  dangerous  place  safe,  or 
in  constantly  changing  the  character  of  the 
place  for  safety  as  the  work  progresses." 
Heald  v.  Wallace,  109  Tenn.  364,  71  S.  W. 
84;  Smith  v.  Coal  ft  Iron  Co.,  115  Tenn.  543, 
92  S.  W.  62. 

Discussing  the  cases  on  this  subject.  It  Is 
said,  in  1  Labatt  on  Master  &  Servant,  i 
268: 

"These  decisions  proceed  upon  the  broad 
ground  that  employers  cannot  be  required  to 
warn  their  men  of  every  transitory  risk, 
when  the  only  thing  the  men  do  not  know 
Is  the  precise  time  when  the  danger  will 
supervene,  nor  when  the  actual  danger 
which  caused  the  injury  was  due  to  transi- 
tory occurrence,  of  sucb  a  nature  that  the 
plaintiff  must  have  known  that  It  would 
probably  happen  from  time  to  time." 

The  rule  requiring  the  master  to  furnish 
safe  place  and  safe  appliances  is  earnestly 
urged  and  relied  on  by  counsel  for  plaintiff. 
Its  Inapplicability  to  facts  similar  in  many 
respects  to  those  of  this  case  is  forcibly  and 
aptly  illustrated  by  the  opinion  of  Judge 
Lurton  in  the  case  of  Chesapeake  &  Ohio 
R.  R.  Co.  V.  Hennessey,  96  Fed.  713,  38  C. 
a  A.  307. 

In  that  case  the  plaintiff,  Hennessey,  was 
employed  as  a  switchman  In  the  defendant's 
yards,  and  It  was  a  ilart  of  his  duty  to 
handle  defective  cars.  He  was  injured  while 
making  a  coupling  to  a  damaged  car,  of 
which  he  had  no  actual  knowledge  or  no- 
tice. There  were  two  questions  In  the  case 
upon  which  the  company's  liability  depended. 
The  first  was  whether  the  company  was 
negligent  in  permitting  the  car  in  question 
to  be  and  remain  in  the  damaged  and  dan- 
gerous condition  it  was  in  when  Hennessey 
in  the  course  of  his  duty  undertook  to  couple 
It  to  another  car.  Second,  whether  the  com- 
pany was  negligent  In  not  giving  to  Hen- 
nessey notice  of  that  condition  before  allow- 
ing him  to  make  the  coupling.  On  the  first 
question  it  was  held  that  a  switchman  em- 
ployed by  the  railroad  company  In  Its  switch- 
yards at  the  end  of  a  division,  where  trains 
were  Inspected  and  defective  cars  taken 
out  and  placed  on  side  tracks  for  repair  or 
removal  to  the  shop,  and  whose  daily  duty 


It  is  to  couple  and  handle  such  defective 
cars,  assumes  the  extra  risk  due  to  their 
defective  condition,  and  which  is  necessari- 
ly incident  to  his  employment.  In  discuss- 
ing this  question,  Judge  Lurton  uses  the 
following  language,  which  is  pertinent  to 
the  case  under  investigation: 

"That  a  railway  company  is  under  obliga- 
tion to  its  employes  to  eierclse  every  reason- 
able precaution  to  see  to  it  that  damaged 
ears  are  not  admitted  Into  its  trains  is  well  es- 
tablished. •  •  •  That  employes  may  or- 
dinarily rely  upon  this  being  the  case  Is  also 
elementary.  The  rule  stated  is  but  an  appli- 
cation of  the  general  rule  that  the  master 
personally  owes  to  the  servant  the  duty  of 
using  care  and  caution  In  providing  for 
his  use  reasonably  safe  instrumentalities  of 
service.  •  •  •  This,  as  to  railway  com- 
panies. Involves  the  duty  of  inspection  and 
of  removing  from  trains  all  cars  found  de- 
fective. Unless  damnged  cars  are  removed 
from  the  trains  wherein  they  have  become 
damaged,  and  placed  where  they  can  be  re- 
paired, how  is  the  master  to  provide  reason- 
ably safe  cars  to  those  servants  who  are 
engaged  in  the  operation  of  his  trains,  and 
who  have  a  right  to  rely  upon  the  master  to 
see  that  defective  cars  are  not  admitted  to 
Its  trains,  or  continued  In  use  after  they  be- 
come damaged?  The  rule  Is  well  settled 
that  If  the  work  of  an  employe  consists,  in 
whole  or  in  part,  in  dealing  with  damaged 
or  defective  cars,  and  which  by  the  very 
nature  of  his  occupation  he  must  know,  or 
have  reason  to  know,  are  unsafe  and  dan- 
gerous, he  voluntarily  assumes  the  risks 
and  hazards  which  are  incident  to  the  duty 
be  has  engaged  to  perform.  It  is  not  a 
case  where  dangerous  or  defective  Instrumen- 
talities are  supplied  by  the  master  to  be  dsed 
in  bis  work,  and  where  notice  of  such  danger 
should  be  given,  but  a  case  where  the  Instru- 
mentalities to  be  handled  and  worked  with 
or  upon  are  understood  to  involve  peril  and 
to  demand  unusual  care.  In  such  cases  the 
risk  Is  assumed  by  the  servant,  as  within  the 
terms  of  his  contract  and  compensated  by 
his  wages." 

It  can  make  no  difference  whether  the  car 
was  marked  by  the  Inspector  for  the  particu- 
lar defect  or  not.  It  was  a  part  of  the  busi- 
ness of  deceased  to  handle  it,  whatever  its 
condition.  He  knew  that,  whether  defective 
or  not,  it  might  not  uncouple,  and  therefore 
he  must  look  for  a  jerk,  and  be  prepared  for 
it. 

The  case  of  Railway  Co.  ▼.  Behymer,  189 
U.  S.  468,  23  Sup.  Ct  622,  47  h.  Ed.  905,  is 
cited  by  counsel  for  plaintiff  as  an  authority 
upon  the  question  of  the  assumption  by  the 
brakeman  of  the  risk  of  the  jerking  of  the 
cars. 

In  that  case  there  was  verdict  and  judg- 
ment In  favor  of  plaintiff  in  the  state  court 
of  Texas,  and  tue  case  was  carried  to  the 
Supreme  Court  of  the  United  States  by  writ 
of  error.    The  plaintiff,  a  brakeman,  was  or- 
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dered  by  the  condnctor  of  a  local  freight  to 
get  upon  some  cars  standing  on  the  siding 
and  to  let  off  the  brakes,  so  that  the  engine 
might  move  them  to  the  main  track.  The 
top  of  the  cars  was  covered  with  ice,  as  all 
concerned  knew.  He  obeyed  the  orders.  The 
engine  picked  up  the  cars,  moved  to  the 
main  track,  and  stopped  suddenly.  The  Jerk 
caused  by  the  sudden  stop  upset  plaintiff. 
The  bottom  of  his  trousers  caught  in  a  pro- 
jecting nail  on  the  running  board,  and  he 
was  thrown  between  the  cars. 

Plaintiff's  claim  Is  based  upon  negligence 
In  stopping  the  car  so  suddenly,  with  a  knowl- 
edge of  his  position,  in  slippery  condition  of 
the  roof  and  the  projection  of  Cbe  nail,  which 
increased  his  danger  and  contributed  to  his 
fall.  Stress  Is  laid  by  the  court  upon  the 
fact  that  by  a  statute  of  Texas,  if  there  was 
negligence,  the  fact  that  it  was  the  negligence 
of  a  fellow  servant  was  not  a  defense.  The 
conrt  says: 

"Tue  fundamental  error  alleged  in  the  ex- 
ceptions to  the  charge  is  that  the  court  de- 
clined to  rule  that  the  chance  of  such  an  acci- 
dent as  happened  was  one  of  the  risks  that 
plaintiff  assumed,  or  that  the  question  wheth- 
er the  defendant  was  liable  for  it  depended 
on  whether  the  freight  train  was  handled  la 
the  usual  and  ordinary  way.  Instead  of  that, 
the  court  left  it  to  the  Jury  to  say  whether 
the  train  was  bandied  with  ordinary  care; 
that  is,  the  care  that  a  person  of  ordinary 
prudence  would  use  under  the  same  circum- 
stances. This  exception  needs  no  discus- 
sion. The  charge  embodied  one  of  the  com- 
monplaces of  the  law." 

It  is  insisted  t^  connsel  for  plaintiff  that 
the  Texas  statute  cnts  no  figure  In  the  case. 
We  think  it  was  controlling,  for  the  main 
questions  to  be  submitted  to  the  Jury  wert> 
whether  the  engineer  negligently  backed  the 
train  In  view  of  the  peculiar  conditions  ex- 
isting at  the  time,  and  whether  the  Inspector 
was  negligent  in  leaving  the  projecting  nail 
In  the  nmnlug  board.  If  negligence  in  either 
of  these  particulars  contributing  to  the  In- 
Jury  be  shown,  under  the  Texas  statute,  the 
defendant  would  be  liable ;  and  the  same  rule 
would  apply  if  the  conductor  gave  a  negli- 
gent order.  So  there  were  very  material 
questions  of  fact  to  go  to  the  Jury.  The 
court  further  says : 

"No  doubt  a  certain  amount  of  bumping 
and  Jerking  is  to  be  expected  on  freight 
trains,  and  under  ordinary  circumstances  can- 
not he  complained  of,  yet  it  can  be  avoided 
if  necessary,  and,  when  the  particular  and 
known  condition  of  the  train  makes  a  sudden 
bump  obviously  dangerous  to  those  known 
to  be  on  top  of  the  cars,  we  are  not  prepared 
to  say  that  a  Jury  would  not  be  warranted 
in  finding  that  an  easy  stop  is  a  duty." 

Ab  the  engineer  backed  the  train,  Gates, 
the  conductor,  was  at  his  place  to  shift  the 
lever,  when  he  found  It  was  disconnected 
from  the  coupling  pin.    He  says: 

"And  when  I  got  the  slack,  I  reached  after 


the  pin  as  I  osnally  do  very  often,  and  when 
I  reached  after  the  pin  he  [engineer]  had 
Just  caught  the  slack  against  the  pin,  and  I 
couldn't  get  it  up.  *  •  •  And  when  I 
reached  after  the  lever,  I  grabbed  for  It,  but 
didn't  see  it;  and,  when  I  reached  after  It, 
there  was  so  much  slack  against  It  that  I 
couldn't  pull  the  pin  from  the  car." 

Had  the  chain  not  been  broken,  he  could 
have  lifted  the  pin  without  going  between 
the  cars,  and  would  all  the  time  be  in  sight 
of  the  engineer.  When  the  coupling  appli- 
ance is  in  good  order,  the  lever  still  will  not 
raise  the  pin,  unless  he  works  It  Just  as  the 
Black  comes.  After  the  lever  failed  to  work 
in  this  instance,  he  stepped  between  the  cars. 

In  this  connection,  plaintiff  lutrodnced  a 
rule  of  the  company,  the  substance  of  which 
Is  to  prohibit  employ^  from  going  t>etween 
the  cars  when  in  motion.  If  anything  con- 
nected with  the  co'upllng  apparatus  be  defect- 
ive, the  employe  must  not  attempt  to  make 
the  coupling,  but  must  make  report  of  same. 
Conductors  and  yard  foremen  are  required 
to  see  that  trainmen  and  yardmen  do  not 
violate  these  instructions. 

The  fact  that  the  conductor  violated  the 
rule  of  the  company,  by  going  between  the 
cars  In  order  to  uncouple,  cannot  affect  the 
merits  of  this  case.  By  that  act  he  simply 
took  upon  himself  the  risk  of  Injury,  and  the 
rule  in  this  particular  Instance  was  for  bis 
own  protection.  It  could  not  in  any  way 
contribute  to  the  death  of  deceased,  but  ex- 
actly the  contrary;  for  if,  by  this,  he  had 
succeeded  in  making  the  uncoupling,  there 
would  have  been  no  Jerk  of  the  car. 

It  is  next  Insisted  on  behalf  of  plaintiff  that 
this  car  was  used  in  Interstate  traffic,  and 
that  the  case  falls  within  the  federal  statute, 
forbidding  the  use  of  cars  without  automatic 
couplers,  and  that  defendant  was  negligent 
in  having  Its  employes  to  handle  this  car 
before  this  coupling  was  made  to  comply 
with  the  federal  statute.  The  statute  re- 
ferred to  Is  Act  Cong.  March  2,  1803,  c  106, 
8  2,  27  Stat.  531  [U.  S.  Comp.  St  1001,  p. 
31741: 

"It  shall  be  unlawful  for  any  such  common 
carrier  to  haul  or  permit  to  be  hauled  or 
used  on  its  line,  any  car  used  in  moving  in- 
terstate traffic  not  equipped  with  couplers 
coupling  automatically  by  Impact,  and  whldi 
can  be  uncoupled  without  the  necessity  of 
men  going  between  the  ends  of  the  cars." 

Section  8: 

"Any  employe  of  such  common  carrier  who 
may  be  injured  by  any  locomotive,  car,  or 
train  In  use  contrary  to  the  provisions  of 
this  act,  shall  not  be  deemed  thereby  to  have 
assumed  the  risk  thereby  occasioned,  al- 
though continuing  in  the  employ  of  such  car- 
rier after  the  unlawful  use  of  such  locomo- 
tive, car,  or  train  had  been  brought  to  his 
knowledge." 

In  support  of  plalnttfTs  contention,  the  two 
following  cases  are  cited:  United  States  v. 
Great  Northern  Ey.  Co.  (D.  G)  145  Fed.  438; 
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United  States  t.  Southern  Fadflc  Co.  (D.  C.) 
164  Fed.  897. 

Both  cases  were  actions  brought  to  re- 
cover penalties  provided  by  the  statute.  In 
the  former  case,  the  sole  question  decided  Is 
that  the  act  of  Congress  applies  to  all  cars 
regularly  used  on  any  railroad  engaged  In 
Interstate  commerce,  not  only  vrhile  actually 
in  nse  in  such  commerce,  but  at  all  times 
when  In  use  on  such  road.  The  questloa 
arose  upon  demurrer  to  certain  causes  of  ac- 
tion.   Whitson,  District  Judge,  says: 

'^To  sustain  the  demurrer  would  be  to  bold 
that  It  is  beyond  the  power  of  Congress  to 
control  the  instrumentalities  through  which 
interstate  commerce  may  be  carried  on.  But 
the  prerogative  necessarily  carried  with  it 
the  authority  to  prescrit>e  the  rules  and  regu- 
lations which  shall  apply  to  those  engaged 
in  It  Illustrations  of  the  futility  of  any 
effort  on  the  part  of  Congress  to  exercise  Its 
constitutional  powers  In  this  regard,  If  the 
contention  made  by  the  defendant  can  be 
sustained,  are  not  far  to  seek.  An  Inter- 
state carrier  might  haul  traflSc  from  one  state 
to  am>ther,  then  transfer  It,  and  from  thence 
transport  it,  without  any  of  the  safety  ap- 
pliances provided  by  law." 

The  latter  case  (United  States  v.  Southern 
Pacific  Co.) '  was  also  on  demurrer.  There 
was  prosecution  for  violation  of  the  safety 
appliance  act,  in  that  the  chains  connecting 
the  locis  pins  to  the  uncoupling  levers  were 
broken,  or  missing,  as  in  the  case  at  bar; 
and,  while  it  is  held  that  it  was  no  defense 
that  the  car  was  moved  by  defendant  with- 
out knowledge  of  the  defects,  Wolverton, 
District  Judge,  says: 

"Admittedly,  if  a  breakage  occurs  between 
stations  where  repair  shops  are  located,  and 
the  repairs  cannot  be  made  without  taking 
the  car  to  such  a  place,  the  company  can- 
not be  held  liable  until  it  has  bad  an  oppor- 
tunity of  making  the  repair,  and  In  that 
event  it  would  be  Justified  In  hauling  the 
car  in  the  train  to  the  succeeding  station 
where  such  repairs  could  be  made." 

We  have  thus  referred  to  these  cases, 
since  learned  counsel  has  so  earnestly  press- 
ed the  matter  of  the  applicability  of  the  act 
In  question- to  this  case.  But  no  such  case  as 
is  contended  for  Is  made  by  the  declaration. 
It  is  only  alleged  incidentally  that  defendant 
was  a  common  carrier  operating  numerous 
lines  of  railroad  "running  to  divers  places 
and  points  In  and  beyond  the  state  of  Ten- 
nessee." But  there  is  even  no  averment 
that  the  particular  car  referred  to  as  defec- 
tive was  being  used  in  the  carriage  of  in- 
terstate traffic,  and  thus  no  notice  Is  given 
defendant  that  it  will  be  required  to  meet 
the  case  now  contended  for.  The  acts  of 
negligence  averred  ore  only  those  referred  to 
in  another  connection. 

Assuming  it  to  be  proven  that  these  cars 
were  used  In  moving  interstate  traffic  which 
does  not  definitely  appear  in  the  proof,  and 
that  the  declaration  avers  a  case  under  the 


statute,  the  statute  has  no.  application  to  the 
facts  of  this  case.  The  couplers  are  shown  to 
be  automatic  couplers.  They  were  out  of  re- 
pair, and  the  defect  was  of  such  slight  char- 
acter that  it  conld  be  repaired  with  the  car 
in  the  yards,  without  the  necessity  of  being 
taken  to  the  shops.  Had  the  defect  been 
observed  by  the  inspector  before  the  car  was 
detached  from  the  train,  the  car  would  still 
have  been  detached  and  distributed,  and  the 
repairs  thereafter  made.  To  do  this  switcb- 
Ing,  when  the  defect  Is  first  discovered  as 
the  switching  is  being  done,  the  failure  to 
r^alr  it  at  once  without  attempting  to  move 
the  car  to  another  place  in  the  yards  would 
not  in  any  sense  be  a  violation  of  the  statute. 
No  matter  how  skillfQlly  machinery  may  be 
constructed,  It  will  get  out  of  repair,  and  a 
reasonable  time  within  which  to  make  the 
repair  will  be  allowed.  In  this  instance  the 
discovery  of  the  defect  is  simultaneous  with 
the  Injury,  and  there  Is  no  evidence  that 
the  failure  to  discover  it  before  the  car 
reached  the  yards  was  negligence 

Learned  counsel  for  plaintiff  has  sub- 
mitted an  exhaustive  brief,  citing  and  dis- 
cussing numerous  decisions,  state  and  fed- 
eral, on  the  subject  of  peremptorily  directing 
verdicts.  While  the  practice  in  this  state  is 
of  recent  origin.  It  has  long  been  the  prac- 
tice in  other  Jurisdictions,  and  its  beneficial 
results  In  reaching  an  end  of  litigation  have 
been  demonstrated.  The  proper  application 
of  the  rule  in  particular  cases  to  which  it 
Is  aiH>licable  is  not  In  any  sense  an  invasion 
of  the  province  of  the  Jury,  because  it  can- 
not be  applied  If  there  be  any  material  con- 
troverted fact  to  be  found  by  the  Jury. 

Our  first  case  on  the  subject  is  Greenlaw 
V.  Railroad,  114  Tenn.  187,  86  S.  W.  1072, 
opinion  by  Mr.  Justice  Wilkes,  in  which  it  is 
said: 

"There  are  a  number  of  cases  In  our  books 
which  seem  to  hold  that  the  practice  of 
directing  a  verdict  does  not  prevail  in  Ten- 
nessee. Undoubtedly  In  other  Jurisdictions 
the  wei^t  of  authority  Is  that  such  a  prac- 
tice Is  proper  and  conducive  to  the  prompt 
and  proper  determination  of  legal  contro- 
versie&  •  •  •  we  think,  however,  that, 
wherever  the  Jury  Is  directed  to  return  a  ver- 
dict, it  should  be  upon  a  consideration  of  the 
entire  evidence  in  the  case,  and  not  upon  any 
detached  portion  of  such  evidence." 

In  Tyrus  v.  Railroad,  114  Tenn.  593,  86 
8.  W.  1074,  Mr.  Justice  Neil  delivering  the 
opinion  of  the  court,  it  is  shown  that  the 
trend  of  our  own  decisions  has  been  in  this 
direction,  and  they  themselves  demonstrate 
the  necessity  for  the  adoption  of  the  rule. 
Ttie  rule  as  laid  down  in  that  case  is  the 
legitimate  deduction  from  those  decisions: 

"The  following  we  conceive  to  be  a  sound 
statement  of  the  matter  within  the  restric- 
tions of  our  Constitution :  Where  there  Is  no 
controversy  as  to  any  material  fact,  there  is 
nothing  for  the  Jury  to  find.  The  question  is 
then  pne  solely  of  law  for  the  court,  and  In 
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Ruch  a  case  the  court  may  Instruct  the  Jury 
to  return  a  verdict  in  accordance  with  his 
view  of  the  law  applicable  to  such  ascertain- 
ed or  uncontroverted  facts.  There  can  be 
no  constitutional  exercise  of  the  power  to 
direct  a  verdict  In  any  case  In  which  there  is 
a  dispute  as  to  any  material  evidence,  or 
any  legal  doubt  as  to  the  conclusion  to  be 
drawn  from  the  whole  evidence,  upon  the 
Issues  to  be  tried."  Tyrus  v.  Railroad,  114 
Tenn.  5i)3,  86  S.  W.  1077. 

In  Traction  Co.  v.  Brown,  115  Tenn.  329,  89 
S.  W.  320,  opinion  by  Mr.  Justice  Wilkes,  it 
is  said: 

"A  motion  for  peremptory  Instructions  Is 
not  oue  which  addresses  itself  to  the  discre- 
tion of  the  court,  but  one  which  presents  a 
question  of  law;  and  the  crucial  question  In 
the  case  Is  whether  there  is  any  determina- 
tive evidence  upon  which  the  Jury  must  base 
a  verdict  in  favor  of  the  party  who  produces 
It 

"•  •  •  When  a  given  state  of  facts  Is 
such  as  reasonable  men  may  fairly  differ  up- 
on the  question  as  to  whether  there  was  neg- 
ligence or  not,  the  determination  of  the  mat- 
ter is  for  the  Jury.  It  Is  only  where  the 
facts  are  such  that  all  reasonable  men  must 
draw  the  same  conclusions  from  them  that 
the  question  of  negligence  is  ever  considered 
one  of  law  for  the  court" 

In  Kinney  v.  Railroad  Ca,  lie  Tenn.  451, 
92  S.  W.  1116,  it  is  said: 

"There  is  no  power  In  the  trial  Judge  to 
direct  a  verdict  in  any  case  in  which  there 
is  a  dispute  as  to  any  material,  determina- 
tive evidence,  or  any  doubt  as  to  the  con- 
clusion to  be  drawn  from  the  whole  evidence 
upon  the  Issues  to  be  tried." 

Learned  counsel  for  plaintifT  lays  stress 
upon  the  decisions  relating  to  this  practice 
of  the  United  States  Circuit  Court  of  Ap- 
peals of  the  Sixth  Circuit  stating  that  they 
can  be  safely  followed.  A  number  of  the 
cases  of  that  court  are  collated  and  discussed, 
and  it  appears  from  them,  which  counsel 
admit  that  there  Is  no  conflict  between  the 
decisions  of  that  court  and  of  this  court 

It  is  alleged  that  one  of  the  chief  difficul- 
ties in  the  application  of  the  rule  is  the  dis- 
position of  the  trial  Judge  to  weigh  the  evi- 
dence, pass  upon  Its  value,  and  thus  Invade 
and  encroach  upon  the  Just  province  of  the 
Jury.  The  fact  that  the  trial  judge  may 
sometimes  make  Improper  application  of  a 
proper  rule  of  practice  can  surely  constitute 
no  argument  against  the  rule.  The  same 
may  be  said  of  many  other  rules. 

We  think  that  upon  giving  to  the  evidence- 
In  this  case  the  construction  most  favorable 
to  the  plaintiff,  and  from  that  evidence  and 
the  Inferences  Justly  to  be  drawn  therefrom 
In  his  favor,  there  was  no  controverted  ques- 
tion of  fact  to  be  submitted  to  the  Jury,  and 


that   the  Judgment   of  the   law   upon    the 

whole  evidence  Is  that  plaintiff  has  not  made 
out  a  case  of  negligence  against  defendant. 
Such  Is  pre-eminently  a  proper  case  for  the 
trial  Judge  to  direct  a  verdict  In  favor  of 
defendant  And  the  Judgment  of  the  Court 
of  Civil  Appeals,  affirming  the  Judgment  of 
the  circuit  court,  la  affirmed. 


liAKB  ▼.  COMBS  et  al. 

(Supreme  Court  of  Arkansas.     Oct.  7,  1907.) 

On  motion  for  rehearing.    Motion  denied. 
For  former  opinion,  see  104  S.  W.  544. 

HILL,  C  X  Appellee  Combs  Insists  that 
he  had  a  right  to  tie  the  end  of  his  ferry 
cable  to  any  land  on  the  opposite  bank  of 
the  river  from  his  own  land,  under  section 
3556  of  Klrby's  Digest  This  could  only  give 
blm  a  right  to  land  on  the  opi>oslte  shore 
where  the  public  had  a  right  to  land ;  that  Is, 
a  public  road  or  other  highway.  Certainly 
it  could  not  give  him  the  right  to  forcibly 
take  the  property  of  another  man  for  the 
other  end  of  his  ferry  landing. 

It  is  further  insisted  that  there  Is  no  tes- 
timony that  shows  that  Combs  had  posses- 
sion of  the  Lake  land,  except  that  he  fasten- 
ed the  cable  to  a  rock  on  the  Lake  land,  and 
that  the  statement  In  the  opinion  that  Combs 
is  shown  to  have  operated  the  ferry  by  means 
of  a  windlass  from  the  Lake  land  Is  error. 
Wilber,  Lake,  and  other  witnesses  state  that 
when  the  partnership  was  operating  th6  fer- 
ry, they  attached  one  end  of  the  cable  to  the 
Lake  land  and  operated  the  ferry  with  a 
windlass  therefrom;  and  Combs  testifies: 
"When  I  bought  the  ferry  outfit  I  went  to 
where  WUber,  Cowdrey,  Keener,  Oray,  and" 
Jones  bad  attached  the  wire  cable  to  a  tree 
on  the  Lake  land,  and  took  the  said  cable 
loose  from  said  tree,  and  moved  it  further 
back  upon  the  bluff  on  Lake  land  and  there 
fastened  It  to  an  iron  bar  in  the  rock,  and 
have  ever  since  held  possession  of  It"  The 
court  found  as  a  fact  that  CJowdrey  &  Co. 
placed  Cornell  In  possession  of  the  ferry, 
and  Cornell  placed  Combs  In  possession  of 
it  There  Is  no  evidence  whatsoever  in  the 
bin  of  exceptions  that  Combs  took  thewlnd- 
lass  from  the  Lake  land  when  he  took  pos- 
session. In  fact,  the  appellee  seeks  to  show 
the  incorrectness  of  the  statement  in  the 
opinion  by  some  of  the  unauthenticated  evi- 
dence, which  is  Improperly  copied  Into  this 
transcript  But  the  court  cannot  and  does 
not  notice  that  Even  If  the  windlass  was 
moved  to  the  other  side  of  the  river.  It  would 
not  change  the  fact  of  possession-^-imly  the 
extent  of  It 

Motion  for  rehearing  Is  denied. 
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MKAKS  V.  STATE. 

(Snpreme  Court  of  Arkangag.    Oct.  21,  1907.) 

J.  Indictment— Defects— Waives. 

An  objection  that  an  indictment  is  defective 
for  charging  two  offenses  is  waived  where  it  is 
uot  demurred  to  on  that  account. 

[EkJ.  Note. — For  cases  in  point,  see  Cent.  Dig- 
vol.  27,  Indictment  and  Information.  §  501.] 

2.  B.\NKS  AND  Banking— False  Entries  in 
Books— Intent. 

Since  under  the  express  terms  of  Kirby's 
Dig.  {  1726,  intent  to  defraud  is  an  essential 
element  of  the  offense  of  mailing  a  false  entry 
in  a  banking  corporation's  book,  in  a  trial  for 
snch  offense,  instructions  making  proof  of  such 
intent  unnecessary  are  fatally   defective. 

8.  Same — Cobpobate   Existence. 

Under  Kirby's  Dig.  §  3084,  providing  that 
in  criminal  cases  corporate  existence  may  \>e 
shown  by  general  reputation,  in  a  trial  under 
section  172C,  for  making  falne  entries  in  a  bank- 
ing corporation's  books,  it  is  sufficient  to  show 
there  was  a  corporation  de  facto, 

4.  Samb— Evidence. 

Under  the  express  terms  of  Kirby's  Dig. 

?\  3084,  in  a  trial  under  section  1726.  for  mak- 
ng  false  entries  in  a  banking  corporation's 
boolcB,  the  corporation's  existence  may  be  shown 
by  general  reputation. 

5.  Same— Name  of  Cobporation— Proof. 

In  a  trial  under  Kirby's  Dig.  S  1726,  for 
making  a  false  entry  in  a  banking  corporation's 
books,  the  corporation's  name  in  the  indictment 
may  be  shown  by  evidence  that  it  was  known  by 
such  name. 

Appeal  from  Circuit  Court,  Little  River 
County ;  James  S.  Steel,  Judge. 

E.  A.  Mears  was  convicted  of  making  false 
entries  in  the  books  of  a  banking  corpora- 
tion, and  he  appeals.  Reversed  and  re- 
manded. 

E.  A.  Hears,  pro  se.  Wm.  F.  Klrby,  Atty. 
Gen.,  and  Dan.  Taylor,  for  the  State. 

BATTLE,  J.  The  grand  Jury  of  Little 
River  county  Indicted  E.  A.  Mears  for  making 
false  entries  In  the  books  of  a  banking  cor- 
poration, as  follows: 

"The  grand  jury  of  Little  River  county,  In 
the  name  and  by  the  authority  of  the  state 
of  Arkansas,  accuse  the  defendant,  E.  A. 
Mears,  of  the  crime  of  making  false  entries, 
committed  as  follows,  viz. :  The  said  de- 
fendant. In  county  and  state  afore.sald,  on  the 
18th  day  of  November,  190i,  then  and  there 
being  cashier  of  the  First  Bank  of  Win- 
throp,  a  corporation  organized  under  the 
laws  of  tbe  state  of  Arkansas,  and  engaged 
in  tbe  banking  business  in  the  town  of  Wln- 
throp.  In  said  county,  did  unlawfully  and 
feloniously  make  two  several  entries  upon 
the  books  of  account  of  tbe  said  Bank  of 
Wlntbrop,  showing  credit  to  himself  for  the 
sum  of  five  hundred  dollars  and  two  hun- 
dred dollars,  respectively,  when  said  entries 
were  false,  and  tbe  said  E.  A.  Mears  was 
not  then  and  there  entitled  to  credit  on 
said  books  for  tbe  sum  so  entered,  or  any 
other  sum;  that  said  entries  were  made  with 
the  felonious  intent  to  defraud  said  Bank  of 
Wlntbrop,  and  to  claim  credit  for  said  sum 


in  violation  of  the  law,  against  the  peace 
and  dignity  of  the  state  of  Arkansas." 

The  defendant  demurred  to  the  Indictment 
on  many  grounds,  and  tbe  demurrer  was 
overruled  by  the  court 

It  was  proved  that  entries  were  made 
by  tbe  defendant  upon  tbe  books  of  a  bank 
of  Wlntbrop,  in  this  state,  of  which  he  was 
president.  Evidence  was  adduced  to  prove 
them  false.  As  it  will  not  be  necessary  to 
determine  its  sufflcleney  to  sustain  the  ver- 
dict. It  will  not  be  necessary  to  state  it  or 
Its  substance  In  this  opinion. 

The  court  instructed  tbe  Jury,  over  the 
objection  of  tbe  defendant,  as  follows: 

"(2)  If  the  Jury  believe  from  tbe  evidence 
beyond  a  reasonable  doubt  that  the  defend- 
ant took  credit  upon  the  books  of  the  Bank 
of  Winthrop,  that  such  bank  was  at  that 
time  a  corporation,  and  that  at  the  time  of 
taking  such  credit  he  was  not  entitled  there- 
to, and  knew  that  be  was  not  entitled  to 
such  credit,  you  will  convict  the  defendant" 

"(4)  Tou  are  further  instructed  that  he 
would  not  be  authorized  to  take  credit  upon 
tbe  books  of  tbe  bank  for  any  claim  or  de- 
mand to  himself  In  the  way  of  services  or  in 
promoting  said  bank,  until  such  claim  or  de- 
mand has  been  audited  and  allowed  by  tbe 
board  of  directors  of  such  bank. 

"(5)  If  the  Jury  believe  from  tbe  evidence 
beyond  a  reasonable  doubt  that  the  defend- 
ant and  others  formed  themselves  Into  an 
association  under  the  laws  of  tbe  state  of 
Arkansas  for  the  purpose  of  operating  a 
banking  institution,  and  proceeded  to  execute 
articles  of  agreement  and  incoriwration,  and 
caused  the  same  to  be  filed  with  tbe  county 
clerk  of  Little  River  county,  and  in  the  office 
of  tbe  Secretary  of  State  for  tbe  state  of 
Arkansas,  and  thereupon  began  operating 
as  such  bank  under  such  articles  of  agree- 
ment they  would  be  estopped  to  deny  or  as- 
sert that  such  association  was  not  a  corpora- 
tion, although  at  the  time  of  some  of  the 
transactions  herein  complained  of  said  ar- 
ticles of  association  bad  not  been  filed  with 
the  Secretary  and  bis  certificate  thereof  Is- 
sued." 

And  refused  to  Instruct  the  Jury,  at  the 
Instance  of  tbe  defendant  as  follows: 

"(1)  You  are  instructed  that  the  First 
Bank  was  not  a  corporation  until  its  articles 
were  filed  with  the  Secretary  of  State;  and, 
if  tbe  persons  composing  such  association 
did  business  before  that  time,  they  did  It  as 
private  individuals  or  as  a  company,  but  not 
as  a  corporation." 

And  the  defendant  asked  for  the  following 
instructions,  and  the  court,  after  amending 
them  by  incorporating  the  words  In  brackets, 
over  tbe  objections  of  the  defendant,  gave 
them  as  amended: 

"(2)  Tou  are  Instructed  that  If  the  defend- 
ant ordered  books  and  other  stationery  be- 
fore the  bank  was  Incorporated,  it  used  them, 
and  be  was  entitled  to  credit  In  the  books  of 
tbe  bank  for  them,  and  if  he  made  such  credit 
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It  was  not  a  false  entry-  [If  yon  further 
find  that  such  supplies  were  charged  to  the 
defendant,  and  not  to  the  baidc.]" 

"(5)  Tou  are  Instructed  that  If  It  Is  shown 
by  the  evidence  that  the  defendant  drew  up 
the  articles  of  Incorporation,  and  spent  time 
in  securing  subscribers  thereto,  and  per- 
formed other  services  that  were  accepted  by 
the  corporation,  he  was  entitled  to  a  credit 
on  the  books  of  the  bank  for  the  amount 
they  were  reasonably  worth,  and  was  entitled 
to  a  credit  on  the  books  of  the  bank  for  the 
same  [after  the  same  had  been  allowed  by 
the  board  of  directors].  You  are  Instructed 
that  the  defendant  Is  entitled  to  the  benefit 
of  every  reasonable  doubt;  and  by  reason- 
able doubt  is  meant  that,  unless  you  have  a 
firm  and  abiding  conviction  to  a  moral  cer- 
tainty of  the  truth  of  the  charge,  you  must 
acquit  the  defendant" 

The  defendant  was  convicted,  and  his  pun- 
ishment was  assessed  at  two  years'  imprison- 
ment In  the  state  penitentiary,  and  he  ap- 
pealed. 

The  Indictment  was  sufficient,  unless  It  be 
defective  because  it  charged  the  defendant 
with  two  offenses,  but  this  defect,  if  a  de- 
fect, was  waived  by  the  failure  to  demur  to 
It  on  that  account  Ince  v.  State,  77  Ark.  426, 
428,  93  S.  W.  65. 

The  indictment  was  based  upon  the  follow- 
ing statute:  "Every  person  who,  with  the 
Intent  to  defraud,  shall  make  any  false  en- 
try, or  shall  falsely  alter  any  entry  made  in 
any  book  of  account  by  any  banking  corpora- 
tion within  this  state,  or  in  any  book  kept 
by  such  corporation,  or  Its  ofllcers,  by  which 
any  pecuniary  obligation,  claim  or  credit 
shall  be  or  purport  to  be  discharged,  dimin- 
ished. Increased,  created,  or  in  any  manner 
affected,  shall  on  conviction  thereof  be  pun- 
ished as  for  forgery,  which  Is  by  imprison- 
ment in  the  state  penitentiary  not  less  than 
two  years  nor  more  than  ten  years."  Klr- 
by's  Dig.  S  1726. 

The  statute  makes  an  intent  to  defraud 
an  essential  element  of  the  oCtense  charged. 
Instructions  given  at  the  instance  of  the 
state  numbered  2,  and  Instruction  4,  and 
modifications  in  Instructions  numbered  2 
and  5,  given  at  the  request  of  the  defendant, 
taken  in  connection  with  the  Instruction 
numbered  2,  given  at  the  instance  of  the 
state,  made  It  unnecessary  to  prove  such  in- 
tent In  order  to  convict,  and  for  that  reason 
were  and  are  fatally  defective  and  preju- 
dicial. 

It  was  sufficient  to  prove  the  existence  of 
the  corporation  mentioned  in  the  indictment 
to  show  that  there  was  such  a  corporation  de 
facto,  and  evidence  of  general  reputation  of 
Its  corporate  existence  is  competent  to  prove 
it  Section  3084,  Klrby's  Dig.;  Fleener  v. 
State,  68  Ark.  98,  102,  23  S.  W.  1.  As  to 
what  Is  necessary  to  constitute  a  de  facto 
corporation,  see  Whipple  v.  Tuxworth  (Ark.) 
99  S.  W.  86.  The  name  of  the  corporation 
as  alleged  in  the  indictment  may  be  shown  by 


evidence  that  it  was  known  by  such  name. 
Bennett  v.  State,  104  8.  W.  92a 

In  view  of  the  evidence  in  the  case,  and 
what  we  have  said  as  to  corporations  de 
facto,  it  is  unnecessary  to  notice  instruction 
numbered  S  and  given  at  the  instance  of 
the  state,  as  it  was  not  prejudicial. 

Reverse  and  remand  for  a  new  trial. 


ANDERSON  v.    STATE. 
(Supreme  Court   of  Arkansas.    Oct  7,   1907.) 

BUBGLIBT— NATUBK  AND  ELEMENTS  OF  OF- 
FENSE—  Bbeakimo  aro  Entebino  —  Stat- 
utes. 

Klrby's  DIk-  I  1605,  providing  that  a  bnr- 

flary  is  committed  by  breaking  or  entering  the 
ouse  of  another  in  the  nighttime,  with  intent 
to  commit  a  felony,  and  section  1G04,  declaring 
that  the  manner  of  breaking  or  entering  is  not 
material  further  than  to  show  intent,  do  not 
change  the  rule  of  the  common  law  that  such 
breaking  was  any  disrupting  or  separating  of 
material  substances  in  any  inclosing  part  of  a 
dwelling  house,  whereby  the  entry  of  a  person, 
arm,  or  any  pfacrsical  thing  capable  of  working  a 
felony  therein  may  be  accomplished:  and  hence 
the  prying  off  of  a  wooden  shutter  over  a  win- 
dow of  a  store  without  opening  or  breaking  the 
window,  and  the  cutting  of  an  inch  square  hole 
through  the  door  of  the  store  too  far  from  the 
latch  to  permit  the  use  of  an  instrument  to 
unfasten  toe  door,  did  not  constitute  a  breaking 
and  entering  sufficient  to  sustain  a  charge  <« 
burglary. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Burglary,  H  6-13.] 

Hill,   C.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Sebastian  Coxm- 
ty ;  Daniel  Hon,  Judge. 

Charles  Anderson  was  convicted  of  bur- 
glary, and  appeals.    Reversed  and  remanded. 

W.  H.  Dunblazler  and  C.  T.  Wetherby,  for 
appellant  Wm.  F.  Klrby,  Atty.  Gen.,  and 
Danl.  Taylor,  Asst  Atty.  Oen.,  for  the  State. 

WOOD,  J.  The  appellant  seeks  to  reverse 
a  Judgment  of  conviction  for  the  crime  of 
burglary.  The  state  and  the  appellant  agreed 
that  the  evidence  introduced  at  the  trial  is  as 
follows:  The  defendant  tore  or  pried  loose 
from  its  two  or  only  hinges  a  solid  shutter 
made  of  three-fourths  inch  boards,  wblcta 
shutter  covered  a  window  about  eighteen  In- 
ches wide  and  three  feet  long,  opening  into 
a  second-hand  store  belonging  to  one  Cole- 
man. The  shutter  was  left  banging  by  an 
Iron  strap  clasp  which  fastened  from  within, 
and  the  said  shutter  was  about  five  or  six 
Inches  from  the  window;  the  said  window 
being  closed  and  fastened,  and  was  not  un- 
fastened or  opened  by  the  defendant,  but  was 
left  Intact  The  shutter  was  made  to  close 
tight  against  the  ontside  of  the  window 
frame,  and  was  so  closed  on  the  night  of  the 
alleged  offense  by  Mr.  Coleman  before  leaving 
his  store.  "Also  a  hole  about  one  Inch  square 
was  cut  through  the  door,  which  was  on  the 
same  side  of  the  store  as  the  window,  and 
near  the  window ;  the  door  opening  into  the 
said  store.    The  bole  was  about  six  iucbes 
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from  the  hinge  side  of  the  door  and  about 
halfway  between  the  top  and  bottom  of  the 
door;  the  door  being  about  three  feet  by  six 
feet  and  of  one  inch  lumber.  The  bole  was 
too  small  to  admit  the  hand,  and  too  far 
from  the  fastening  to  permit  the  use  of  an 
Instrument  to  unfasten  the  door,  which  was 
held  fast  by  a  heavy  Iron  bar  placed  under 
a  broken  lock  on  the  side  or  edge  of  the  door 
opposite  to  and  about  a  foot  below  the  hole 
made  by  the  defendant.  The  defendant  made 
no  entrance  at  door  or  window.  The  evidence 
was  sufficient  to  constitute  the  offense  of  bur- 
glary on  all  points  except  the  bteaklng  (It 
Is  agreed  that  no  entrance  was  made),  and 
It  Is  contended  by  the  state  that  there  was 
a  sufficient  breaking,  but  denied  by  the  de- 
fendant. Defendant  was  arrested  by  the  of- 
ficer while  working  to  make  an  entrance, 
and  before  be  had  entered  the  house  or  could 
have  entered." 

The  "breaking"  disclosed  by  these  facts 
was  not  sufficient  under  our  statute  to  con- 
stitute the  crime  of  burglary.  The  statute  Is 
as  follows:  "If  any  person  shall,  in  the  night- 
time, willfully  and  maliciously,  and  with 
force,  break  or  enter  any  bouse,  tenement, 
boat,  or  other  vessel  or  building,  although 
not  specifically  named  herein,  with  the  In- 
tent to  commit  any  felony  whatever,  he  shall 
be  deemed  guilty  of  burglary."  Section  1605, 
Klrby's  Dig.  "The  manner  of  the  breaking  or 
entering  Is  not  material  further  than  it  may 
show  the  Intent  of  the  offender."  Section 
1G04,  Klrby's  Dig.  The  statute  does  not 
change  the  character  of  the  "breaking"  that 
was  essential  at  common  law  to  complete  the 
offense.  Such  breaking  at  the  common  law 
was  "any  disrupting  or  separating  of  material 
substances  In  any  Inclosing  part  of  a  dwelling 
bouse,  whereby  the  entry  of  a  person,  arm, , 
or  any  physical  thing  capable  of  working  a 
felony  therein  may  be  accomplished."  2 
Bishop,  Cr.  Law,  (  91.  Rapalje,  Larceny  & 
Kindred  Offenses,  375.  That  the  term  "break" 
in  the  statute  is  to  be  given  the  same  meaning 
as  that  term  at  common  law,  see  numerous 
authorities  collated  in  6  Cyc.  175.  The  es- 
sentials of  the  above  definition  as  to  the 
'breaking"  must  be  met  by  the  proof,  before 
the  crime  of  burglary  by  "breaking"  is  com- 
plete. The  proof  in  this  case  falls  short  of 
it.  There  was  no  "opening  or  mode  of  en- 
trance" here  by  which  a  felony  could  have 
been  committed  within  the  building.  Mlnter 
V.  State,  71  Ark.  178,  71  S.  W.  944.  The  only 
opening  Into  the  building  was  the  hole  in  the 
door,  and  it  is  not  shown  that  it  was  pos- 
sible to  abstract  anything  through  this  open- 
ing, or  that  any  latch  or  fastening  could  have 
been  reached  whereby  to  effect  an  entrance. 

Therefore  the  Judgment  has  no  evidence  to 
support  It,  and  the  cause  is  reversed  and  re- 
manded for  new  trial. 

HILL,  C.  J.  (dissenting).  At  common  law 
it  was  necessary  to  prove  both  breaking  and 


entering  In  order  to  constitute  burglary.  But 
the  statute  has  changed  the  common-law  rule 
and  made  the  breaking  or  entering  a  house  In 
the  nighttime,  with  Intent  to  commit  felony, 
burglary.  Section  1606,  Klrby's  Dig.  And 
the  statute  has  further  made  the  manner  of 
breaking  or  entering  not  material,  further 
than  to  show  the  intent  of  the  Intruder.  Sec- 
tion 1604,  Klrby's  Dig.  At  common  law,  the 
breaking  necessary  to  constitute  burglary  was 
un  act  of  physical  force,  however  slight,  by 
which  an  obstruction  to  entering  the  house 
was  forcibly  removed.  When  the  statute 
made  this  act  of  breaking,  with  the  other 
essentials  constituting  the  crime,  sufficient, 
neces.sarliy  it  Intended  the  common-law 
breaking.  That  was  the  only  breaking  then 
understood  In  the  nomenclature  of  the  crime. 
The  facts  here  constitute  breaking  within  the 
meaning  of  the  common-law  definition,  and, 
the  statute  having  made  that  breaking,  the 
other  flBsentlals  being  present,  sufficient,  the- 
crime  is  complete.  Authorities  showing  that 
the  above  is  the  correct  definition  of  the  com- 
mon-law breaking,  and  its  many  applications 
by  English  and  American  courts,  may  be- 
foimd  collected  in  5  Amer.  &  Eng.  Ency.  45- 
48,  and  6  Cyc.  174-178.  This  dissent  Is  In 
conflict  with  Mlnter  v.  State,  71  Ark.  178, 
71  S.  W.  944,  as  well  as  the  views  expressed 
in  the  opinion  of  the  majority  herein ;  but  that 
said  views  are  unsound,  and  in  conflict  with 
the  elemental  principles  involved,  is  respect- 
fully submitted  for  the  consideration  of 
those  who  may  pass  upon  it  hereafter. 


KEAR  V.  STATE. 
(Supreme  Court  of  Arkansas.     Oct  21,  1907.)- 

Homicide  —  Sueticiency   of   EWidbnce    to- 

suppoet  cokviction. 

In  a  prosecution  for  murder  against  a  boy 
under  14  years  of  a^e,  evidence  examined,  and 
held  insumcient  to  support  a  verdict  of  Ruilty, 
since  it  does  not  show  that  defendant  was  con- 
scious of  the  fact  that  he  was  doing  wrong  when 
he  fired  the  fatal  shot. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  S  5C0;  vol.  27,  Infante.  §§ 
172,  173.] 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty, Greeuwood  District;   Daniel  Hon,  Judge. 

William  Kear  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.  Reversed 
and  remanded. 

Appellant,  a  boy  little  over  13^^  years  old,. 
shot  and  killed  a  negro  boy  about  the  same  age. 
They  lived  on  adjoining  farms.  Appellant  was 
convicted  of  murder  in  the  second  degree,  his 
punishment  was  fixed  at  fire  years  in  the  pen- 
itentiary, and  be  appeals. 

The  killing  was  done  some  time  early  In  the 
morning,  and  the  sheriff  arrested  appellant 
about  1  o'clock  p.  m.  When  the  sheriff  first 
arrested  appellant,  he  denied  doing  the  killing. 
Then,  after  his  father  said  to  the  sheriff :  "You 
need  not  ask  the  boy  anything.    He  will  not  tell 
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you  anything.  Ton  cannot  get  anything  oat  ot 
him.  I  told  the  boy  to  take  the  gun  and  po 
down  there  and  Icill  him"— appellant  told  all 
about  it.  He  said  he  shot  the  negro  because 
lie  had  t>e«n  over  in  the  field  bothering  him, 
said  the  negro  came  over  there  abusing  him 
and  had  a  shotgun  and  an  ax  with  him,  and 
he  went  to  the  house  and  got  the  gun  and 
came  back  down  there,  and  shot  him.  Leonard 
Calthorp,  the  boy  who  was  killed,  was  just 
outside  of  the  field  in  the  lane,  and  appellant 
was  in  his  fatlier's  field  at  the  time  of  the 
shooting,  about  220  steps  from  deceased.  Wit- 
ness Morrow,  who  was  with  the  sheriff  at  the 
tinx"  the  arrpst  was  made,  gave  the  following  ac- 
count of  what  appellant  did  and  said:  "Th? 
bo.v  got  up  behind  me  [witness  was  horse  back], 
and  after  we  left  the  house  [appellant's],  and 
before  we  got  to  the  negro's  house,  I  asked  him 
[appellant]  what  he  did  it  for,  and  what  he 
did  it  with,  and  he  said  he  did  not  have  any- 
thing to  do  it  with,  that  he  did  not  know  any- 
thing about  it.  Rode  on  further  and  Norris 
[sheriff]  got  down,  and  looked  at  the  negro. 
Then  we  started  on,  and  got  nearly  back  to 
the  place  where  the  shooting  was  don%  and  I 
questioned  the  boy  again,  and  so  did  Xorris, 
and  Kear,  the  father  of  defendant,  said:  'There 
is  no  use  asking  that  l)oy  anything.  The  boy 
is  not  to  blame.  I  told  him  to  do  it.'  The 
boy  then  turned  around,  and  said:  'Now,  I 
will  tell  you  the  whole  thing,  just  how  it  hap- 
pened.' Then  he  pointed  out  the  rock  pile  in 
the  field,  something  about  175  or  200  yards, 
and  said  he  stood  there  an'1  the  negro  was 
standing  in  the  lane,  said  that  he  missed  him 
the  first  shot ;  that  the  negro  was  going  through 
the  wire  fence  out  of  the  field  the  first  shot,  but 
that  he  got  him  the  next ;  that  the  negro  was 
going  like  hell  the  second  shot."  This  witness 
said  that  appellant  first  gave  as  his  reason  for 
shooting  the  negro  boy  that  he  had  been  over  in 
the  field  bothering  him  (appellant),  and  then  he 
said  his  father  told  him  to  get  the  gun  and  kill 
him.  In  some  of  the  conversations,  the  defend- 
ant told  the  witness  that  he  did  not  intend  to 
kill  the  negro,  but  wanted  to  shoot  hinr  in  the 
heel  to  see  him  jump.  The  defendant  asked  the 
witness  about  what  witness  thought  it  would 
cost  him,  and  liow  long  it  would  take  him  to 
get  out  of  it.  Witness  was  asked  this  question: 
"When  you  talked  to  the  boy,  did  he  seem  to 
realize  what  he  had  done  or  what  the  puni.'^h- 
ment  would  be?"  and  witness  answered:  "lie 
asked  me  what  I  thoaglit  about  it,  but  did  not 
seem  to  realize  it  himself."  The  witness  fur- 
thcr  testified  that  defendant  said  that  they  (the 
Caltliorps)  would  have  to  walk  the  chalk  line, 
or  he  would  get  them  all ;  said,  if  thoy  bothered 
him,  he  would  get  thom  all.  "would  get  old 
Bill  Calthon>  if  he  fooled  around  him."  An- 
other witness  testified  that  he  asked  appellant 
in  jail  why  he  shot  the  little  negro  boy,  and 
he  said:  "Pa  told  me  to."  '  He  told  his  pa 
that  the  negroes  had  been  over  in  the  field,  and 
his  pa  told  him  to  go  down  and  run  them  out 
or  kill  them.  Witness  proceeds  as  follows: 
"I  said:  'Did  you  run  them  out,  or  kill  them?' 
lie  says:  'Yes;  I  taken  two  shots  at  them  with 
the  target  first.'  I  said,  'Did  you  hit  him?' 
And  he  said,  'No.'  That  the  target  cartridge 
did  not  cost  much,  and  (hen  'I  got  the  rifle  and 
fired  one  shot  at  him,  but  didn't  take  much 
pains,  but  the  next  shot  I  took  particular  pains.' 
And  I  said:  'Did  you  hit  him?"  And  he  said, 
'Yes' ;  and  I  said,  'How  do  you  know  you  hit 
him.'  And  he  says:  'I  heard  him  squeal.'  I 
s.iid:     'Don't  you  know  it  is  a  penitentiary  or 


bangable  offense  to  kill  a  negro  in  Arkansas? 
And  he  says.  'Oh,  you  are  just  trying  to  scare 
me.'  "  Witness  continues:  "I  had  no  ac- 
quaintance with  him  till  after  the  shooting 
occurred.  He  said  his  father  told  him  to  ran 
the  negro  out  of  the  field,  or  kill  him.  He  did 
not  seem  to  be  alarmed  in  talking  to  me  about 
it,  laughed  all  the  time.  He  did  not  seem  to  be 
uneasy  about  it,  laughed  about  it,  seemed  to  re- 
gard it  as  a  joke."  This  was  all  the  testi- 
mony  on  the  part  of  the  state  tending  to 
throw  any  light  on  the  mental  capacity  of  the 
appellant  at  the  time  of  the  killing.  On  be- 
half of  the  appellant,  there  was  evidence  tend- 
ing to  show  tliat  he  was  a  weak-minded  child, 
h.id  been  puny  from  his  birth,  and  at  three 
years  of  age  had  spinal  meningitis,  which  left 
him  of  weak  mind;  that  he  was  addicted  to 
somnambulism,  and  was  morose,  apathetic,  and 
suspicious. 

The  evidence  conclusively  showed  that  ap- 
pellant was  under  14  years  of  age  when  the 
killing  took  place. 

T.  B.  Pryor,  for  appellant  Wm.  F.  Kirby, 
Atty.  Gen.,  and  Dan.  Taylor,  AsBt.  Atty.  Gen., 
for  the  State. 

WOOD,  J.  (after  stating  the  facts  as  above), 
lu  Harrison  v.  State,  72  Ark.  117,  78  S.  W. 
7t>3,  -we  said :  "The  law  presumed  that  a  boy 
13  years  of  age  Is  Incapable  of  committing  a 
crime,  and  it  devolved  on  the  state  to  show 
that  he  had  mental  capacity  and  intelligence 
enough  to  know  right  from  wrong  In  refer- 
ence to  the  offense  with  which  he  was  charg- 
ed. In  this  the  state  failed,  and  the  presump- 
tion of  his  incapacity.  In  the  absence  of  such 
proof,  must  prevail.  In  Dove  v.  State,  37 
Ark.  261,  It  Is  said  that,  'when  the  accused 
Is  between  the  ages  of  12  and  14,  the  conimou- 
law  presumption  still  prevails  that  he  or  she 
is  not  doll  capax,  or  capable  of  discerning 
between  good  and  evil,  until  the  contrary  is 
affirmatively  shown  by  the  evidence.  No  wit- 
ness was  examined  as  to  the  intelligence  of 
appellant,  or  as  to  his  knowledge  of  right 
and  wrong,  good  and  evil.'"  Aleasured  by 
this  rule,  the  evidence  on  the  part  of  the  state 
docs  not  overcome  the  presumption  that  appel- 
lant was  Incapable  of  committing  the  crime 
charged.  There  must  be  affirmative  evidence 
of  that  kind,  by  experts,  or  those  so  Intimate- 
ly acquainted  with  his  nature,  habits,  and  dis- 
position, as  to  enable  them  to  testify  Intelli- 
gently about  them.  Or  the  facts  and  clreum- 
stnnpps  of  the  killing,  and  the  conduct  of  the 
defendant  with  reference  thereto,  must  show 
that  the  appellant  at  the  time  he  did  the  kill- 
ing had  a  guilty  knowledge  that  he  was  doing 
wrong.  1  Bishop,  New  Cr.  Law,  {  3C8 ;  Rex 
V.  Owen,  4  Cor.  &  P.  236;  4  Bla.  Com.  *23; 
Broom's  Legal  Maxims  (8th  Ed.)  316. 

There  Is  at  most  not  more  than  a  scintilla 
of  evidence  to  show  that  appellant  was  con- 
scious of  the  fact  that  he  was  doing  wrong 
when  he  fired  the  fatal  shot.  This  Is  not 
sufficient  to  warrant  his  conviction. 

The  verdict  Is  without  evidence  to  support, 
and  the  judgment  for  this  reason  Is  reversed, 
and  the  cause  Is  remanded  for  new  trial. 
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BROWNING  T.  STATE. 
(Supreme  Court  of  Arkantiaa.    Oct.  21.  1007.) 

1.  CbIMINAL    Law— ABOtTMENT   AND    CONDTJOT 
OF    OODNSEL  —  COBBECTION    OF    OBJECTION- 

ABUS  Matteb. 

In  case  of  improper  and  harmful  remarks 
by  counsel,  an  objection  promptly  interposed, 
followed  by  a  rebuke  from  the  bench,  and  an 
admonition  from  the  judge  to  the  jury  to  dis- 
regard prejudicial  statements,  Is  sufficient  to 
cure  the  prejudice. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  U,  Criminal  Law,  (  1093.] 

2.  Sahb. 

During  an  argument  In  a  murder  case, 
counsel  for  the  state  in  speaking  of  defendant's 
witness  said  that  he  requested  the  witness  to 
meet  him,  not  for  the  purpose  of  ascertainins 
the  facts,  "but  to  find  out  bow  many  and  what 
outrageous  lies  said  witness  would  testify  to." 
Defendant  excepted,  and  the  court  instructed 
the  jury  not  to  consider  the  statement,  nor  let 
it  have  any  weight  with  them  In  arriving  at 
their  verdict.  The  evidence  was  sufficient  to  sus- 
tain the  verdict.  Held,  that  counsel's  objection- 
able remark  was  not  prejudicial  to  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  14,  Criminal  T^aw.  {  1003.] 

8.  Sauk. 

Where  counsel  in  a  murder  trial  asked  de- 
fendant's witness  if  bis  father  was  not  tried  for 
murder,  and  an  objection  was  immediately  inter- 
posed, and  the  question  witlidrawn,  and  the 
court  remarked,  ''I  will  instruct  the  jury  to 
pay  no  attention  to  it,  regardless  of  what  the 
answer  might  be,"  the  question  was  harmless. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   14,  Criminal  Law.  S  1003.] 

Appeal  from  Circuit  Court,  Independence 
County;  F.  D.  Fulkerson,  Jndge. 

Frank  Browning  was  convicted  of  man- 
slaughter, and  he  appeals.    Aflarmed. 

R.  B.  Maiey,  Gustave  Jones,  and  M'Caleb 
&  Reeder,  for  appellant  Wm.  F.  Kirby,  At- 
ty.  Gen.,  and  Dan.  Taylor,  for  the  State. 


BATTLE,  J.  Appellant,  Frank  Browning, 
was  indicted  by  a  grand  jnry  of  Lawrence 
county  for  murder  in  the  first  degree,  commit- 
ted by  killing  Thomas  W.  MIdkifC  at  Hoxle, 
in  Lawrence  county,  in  tbis  state.  The  venue 
In  the  case  was  changed  to  Independence 
county,  where  be  was  tried  and  convicted  of 
manslaughter,  and  bis  punishment  was  fixed 
at  five  years  and  six  months  in  the  penitentia- 
ry ;  and  he  appealed  to  this  court 

Mldkiff,  the  deceased,  was  a  telegraph  oper- 
ator at  Hoxie,  and  bad  bis  office  in  what  had 
been  a  box  car.  On  the  28th  of  December, 
1005,  about  11  o'clock  in  the  forenoon,  the  ap- 
pellant. Browning,  called  at  his  office,  sent  a 
telegram,  and  left  He  returned  about  1:30 
p.  m.  to  inquire  about  an  answer  to  bis  tele- 
gram, and  Mldkiff  Informed  him  that  be 
would  probably  not  get  an  answer  until  4  or 
6  o'clock  in  the  evening.  He  demanded  tlie 
fee  be  had  paid  for  an  answer  to  his  tele- 
gram.   Angry  words  followed. 

Joseph  O'Shea,  a  ticket  agent  of  a  railroad 
company  at  Hoxie,  who  was  within  a  few 
feet  of  -the  appellant  and  deceased  at  the 
time  of  the  difficulty  between  them,  testified 


that  before  there  were  any  words  between 
them  he  beard  the  appellant  say  to  the  de- 
ceased, "I  paid  for  services,  and  expect  to  get 
it"  Afterwards  he  beard  the  deceased  order 
the  appellant  to  leave  his  office,  and  then 
heard  a  noise  like  one  hitting  the  counter 
with  a  club,  and  heard  Browning  say:  "All 
right  I  will  go.  Open  the  door."  Midkift 
opened  the  door  with  his  left  hand,  Browning 
stepped  out,  Midkitr  reached  up  his  right 
liand  for  a  wire  latch,  about  six  feet  high,  to 
close  the  door,  and  as  be  did  so  appellant 
fired  a  pistol  at  bim,  and  be  fell  in  the  arms 
of  the  witness  and  expired  immediately. 

Harve  Harris  testified  that  he  was  at  Hoxie 
on  the  day  of  the  killing ;  was  standing  at  the 
end  of  the  car  used  as  a  station;  looked  in 
and  saw  Mltkiff  bit  the  counter  with  a  club 
two  or  three  feet  long,  and  beard  him  tell 
Browning  to  get  out,  and  Browning  replied 
he  would,  to  open  the  door.  Mldkiff  opened 
the  door.  Browning  walked  out  and,  as  be 
did  80,  Mldkiff  said,  "Xou  bastard,"  and  when 
he  said  tbis  Browning  turned  and  shot  bIm, 
and  then  said:  "Don't  call  me  a  bastard. 
You  robbed  me." 

H.  L.  Coffman  testified  that  on  the  day  of 
the  killing  he  passed  directly  In  front  of  what 
is  called  the  "box  car  depot"  and  went  across 
to  the  platform,  and  there  heard  the  remark, 
"Get  out"  and  heard  some  one  say,  "Oi)en 
the  door,  and  I  will  get  out"  and  he,  witness, 
thought  it  was  probably  some  one  drunk,  and 
started  over  to  see.  As  witness  crossed  the 
track,  Mldkiff  opened  the  door  with  bis  left 
band,  and  had  a  club  In  his  right  hand  raised 
in  a  position  for  striking.  Browning  stepps^d 
out,  when  Mldkiff  remarked,  "You  damned 
bastard,  stay  away  from  here,"  and  then 
Browning  wheeled,  and  shot  bim,  killing  blm 
Instantly.  Mldkiff  bad  the  club  in  a  position 
to  use,  but  did  not  attempt  to.  do  so,  as  he 
did  not  have  time.  After  be  fired.  Browning 
said  be  allowed  no  man  to  call  him  a  bastard. 

Less  Denuington  testified  that  he  was  stand- 
ing near  the  Hoxie  crossing,  opposite  the  Iron 
Mountain  track,  at  tbe  time  of  the  killing, 
and  beard  loud  talking,  and  saw  Browning 
back  out  of  tbe  door  sideways,  and  fire  a 
pistol;  "do  not  know  what  Mldkiff  was  do- 
ing, but  saw  his  band  raised  above  tbe  door, 
and  seemed  to  be  reaching  for  something." 

John  Blanchett  a  witness  for  defendant 
testified  as  follows : 

•I  was  on  the  platform  across  from  the 
box  car  used  as  a  station  at  Hoxie,  and  near- 
ly in  front  of  door  of  telegraph  office,  at  tiuie 
of  difficulty  between  Mldkiff  and  Browning. 
Heard  some  loud  talking  at  box  car;  beard 
Mldkiff  tell  Browning  to  get  out;  called  blm 
a  son  of  a  bitch,  and  told  him  to  get  out 
Never  beard  Browning  say  anytliing.  Mld- 
kiff had  club  drawn  back  like  he  was  almln.:; 
to  bit  tbe  man  with  it  While  he  had  tbe 
club  drawn,  he  called  Browning  a  bastard, 
and  told  bim  to  get  out  and  told  him  If  be 
didn't  he  would  kill  him."  Browning  walked 
out,  and  then  "turned  around,"  and  shot  Mid- 
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klff,  and  said  that  he  wonid  not  submit  to  be- 
ing called  a  bastard. 

"Gibson  and  other  attorneys  for  the  state 
asked  me  to  come  around  to  their  room  and 
go  over  the  case  with  them.  Knowing  I  had 
been  summoned  here  as  a  witness  for  defend- 
ant, I  met  them  last  night  at  Mr.  Casey'a 
office,  and  told  them  all  I  knew  about  tbe 
case,  as  I  hare  told  It  here  to-day." 

One  of  the  attorneys  for  the  state,  on  cross- 
examination,  asked  witness  If  he  was  the  son 
of  Joe  Blanchett,  and  he  answered  that  he 
was.  The  attorney  then  asked  If  his  father 
was  not  tried  for  murder.  The  question  was 
objected  to,  and  withdrawn,  and  was  not  an- 
swered, and  the  court  remarked :  "I  will  in- 
struct the  Jury  to  pay  no  attention,  regardless 
of  what  the  answer  might  be." 

Frank  Browning,  the  appellant,  in  behalf 
of  himself,  testified  as  follows : 

"I  went  into  the  operator's  office  about  10 
or  11  o'clock  to  send  a  message.  I  went 
away,  and  about  1  or  something  after  went 
back,  and  Mr.  Mldklff  told  me  I  would  not  re- 
celTe  the  message  uuttl  4  or  5  o'clock,  and  I 
told  him  I  wanted  to  get  service  earlier,  a> 
I  wanted  to  get  back.  He  said  I  could  not  get 
service  any  quicker.  I  said :  'If  I  can't  get 
service  quicker,  I  have  paid  you,  and  you  can 
give  me  back  my  25  cents,  and,  if  I  am  here 
when  it  comes,  I  will  pay  you.*  He  said, 
'Get  out,'  and  I  backed  up,  aiid  he  grabbed 
the  stick.  He  struck  at  me  and  I  threw  up 
my  hand.  I  said,  "Open  the  door,  and  let  me 
out,'  and  as  I  got  even  with  him  he  said 
'Get  out  of  here  you  damned  bastard,  or  I 
will  kill  you,'  and  as  I  stepped  out  and  turn- 
ed my  back  I  saw  he  had  the  club  raised,  and 
I  Jerked  my  gun  out  and  fired.  I  thought  he 
was  going  to  strike  me  with  the  club." 

On  cross-examination  he  further  testified: 
"I  told  him  [Mldklff]  to  give  me  back  my  25 
cents,  and.  If  I  was  there  when  it  [answer  to 
telegram]  came,  I  would  receive  It  and  pay 
him,  and  that  was  when  he  grabbed  the  stick. 
He  struck  me  with  it  before  he  struck  the 
counter.  He  struck  me  on  the  right  side  of 
the  head." 

During  his  argument  before  the  Jury  one  of 
the  attorneys  for  the  state  stated  to  the  Jury 
that  on  the  night  previous  to  the  day  on 
which  the  witness  Blanchett  testified  that  be 
and  his  co-counsel  requested  said  witness  to 
meet  them  at  a  certain  room  for  the  pur- 
pose, not  of  ascertaining  the  facts,  "but  to 
find  out  how  many  and  what  outrageous  lies 
said  witness  would  testify  to,"  and  to  this 
statement  appellant  at  the  time  excepted,  and 
the  court  Instructed  the  Jury  not  to  consider 
the  statement,  nor  let  It  have  any  weight  with 
them  In  arriving  at  their  verdict 

The  appellant  relies  solely  on  the  improx)er 
remark  of  the  attorney  as  to  witness  Blan- 
chett, and  the  question  asked  him  aa  to  the 
trial  of  his  father  for  murder,  for  reversal. 
He  Insists  that  they  were  prejudicial,  and  the 
Judgment  against  him  should  be  reversed. 

The  rulings  of  this  court  upon  the  improper 


conduct  of  connsel  la  summed  np  In  Kansas 
City  Southern  Railway  Co.  ▼.  Murphy,  74 
Ark.  256,  85  8.  W.  428,  as  follows:  "In  the 
final  analysis,  the  reversal  rests  upon  an  jxn- 
due  advantage  having  been  secured  by  argu- 
ment which  has  worked  a  prejudice  to  the  los- 
ing party  not  warranted  by  the  law  and  facts 
of  the -case.  In  the  one  class  of  cases  the  re- 
versal rests  npon  the  abuse  of  the  discretion 
of  the  trial  Judge  in  not  confining  the  argu- 
ment within  its  legitimate  Channel,  and  not 
properly  instructing  upon  It  or  sufficiently  rep- 
rimanding or  punishing  the  offending  attor- 
ney, and  in  the  otha,  or  exceptional,  class, 
rests  upon  the  extremely  harmfnl  nature  of 
the  remarks  which  cannot  be  cured  other 
than  In  a  new  trial  upon  the  merits  of  the 
case  freed  of  extraneous  prejudice."  In  the 
latter  class  of  cases  this  court  has  said :  "As 
a  general  rule,  'an  objection  by  the  opposing 
counsel,  promptly  interposed,  followed  by  a 
rebuke  from  the  bench,  and  an  admonitioa 
from  the  presiding  Judge  to  the  Jury  to  dis- 
regard prejudicial  statemmts,  is  sufficieut  t» 
cure  the  prejudice."  Holder  ▼.  State,  58  Ark. 
473,  483,  25  &  W.  279.  282;  Kansas  City,  Ft. 
Scott  &  Memphis  R.  Co.  v.  Sokal,  61  Ark.  130, 
138,  32  S.  W.  497 ;  German  Insurance  Co.  v. 
Harper,  70  Ark.  305,  307,  67  8.  W.  755. 

It  does  not  appear  that  the  case  at  bar  is 
an  exertion  to  the  general  rule.  The  appel- 
lant promptly  Interposed  an  objection  to  the 
remark  of  counsel,  and  the  court  directed  the 
Jury  to  disregard  it,  and  thereby  rebuked  the 
counsel  for  making  tlie  same.  Was  the  re- 
mark nevertheless  harmful?  The  evidence 
was  sufficient  to  sustain  the  verdict  of  the  ju- 
ry. The  most  reasonable  view  of  the  facts 
sustains  It  Appellant  was  convicted  of  man- 
slaughter. The  evidence  shows  that  be  did 
the  killing  in  the  heat  of  passion.  The  testi- 
mony of  Blanchett,  the  Impeached  witness, 
supports  this  conclusion.  He  testified  that 
at  the  time  Browning  fired  the  fatal  shot  he 
said  that  he  could  not  submit  to  being  called 
a  bastard.  The  remark  was  explanatory  of 
his  action.  We  therefore  see  no  good  reason 
to  conclude  that  the  objectionable  remark 
prejudiced  the  appellant 

The  objectionable  question  propounded  to 
Blanchett  on  cross-ex&mlnation  by  appellee 
did  not  affect  the  credibility  of  the  witness, 
as  It  was  withdrawn  unanswered;  the  court 
remarking :  "I  will  instruct  the  Jury  to  pay 
no  attention  to  it,  regardless  of  what  the 
answer  might  be."    It  was  barinlesa. 

Judgment  affirmed. 


CHICOT  LUMBER  CO.  et  al.  ▼.  OARDELL 

et  al. 
(Supreme  Court  of  Arkansas.    Oct  21,  1907.) 
1.  Advebsk    Possession  —  IiARD    Sold    ioi 

Tbe'possession  of  land  by  a  pnrchaaer  an- 
der  an  invalid  tax  sale  was  sufficient  to  flTC 
him  title,  under  Klrby's  Dig.  i  5001.  providini 
that  a  purchaser  at  a  tax  sale  thai  I  not  be  sued 
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for  lands  unless  plaintiff  or  his  predecessor  was 
«elsed  thereof  within  two  years  before  the  suit, 
where  he  had  the  land  surveyed,  and  located 
thereon  a  stave  making  camp,  including  a  log 
-cabin,  well,  and  horse  lot,  and  cut  a  large 
quantity  of  timber,  making  it  into  staves,  where 
his  foreman  lived  in  the  camp  during  the  week 
for  over  two  years,  joining  his  family  on  Satur- 
-day  and  remaining  with  them  until  the  first  of 
the  week,  some  one  being  in  charge  of  the  camp 
while  he  was  so  away,  where  such  purchaser 
visited  the  camp  once  or  twice  a  mouth  over- 
seeing the  work,  and  there  was  no  other  occu- 
pancy of  the  land :  a  subsequent  abandonment 
of  the  camp  not  affecting  the  title  so  acquired. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  §§  459-402.] 

2.   SaMB— HOBTILB    ChABACTEB. 

PlalntifTs  lessees'  maintenance  of  a  fence 
was   not   hostile    to   defendant's   title,   if  such 
lessees'  obtained  hia  permission  to  build  it. 
S.  Equity — Awardino  Legal  Rblief. 

Where  equity  has  jurisdiction,  it  may  adju- 
dicate all  issues  therein,  both  legal  and  equita- 
ble, relating  to  the  subject-matter,  and  so  where 
plaintiff  obtained  an  injunction  against  defend- 
ant cutting  or  removing  timber,  and  thereafter 
cut  timber  and  took  possession  of  staves  manu- 
factured by  defendant,  and  defendant  by  cross- 
complaint  asserted  title  to  the  land  and  asked 
that  it  be  quieted  and  tor  damages  for  plaintiff's 
conversion,  on  a  finding  for  defendant  it  was 
proper  to  give  him  judgment  for  the  value  of  the 
timber  and  staves  converted. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  19,  Equity,  <  988.]  * 

Appeal  from  Chicot  Chancery  Court;  Jas. 
O.  Norman,  Chancellor. 

Suit  by  the  Chicot  Lumber  Company  and 
aootlier  against  Henry  Dardell  and  another. 
From  a  decree  tor  defendants,  plaintlffg  ap- 
peal.    Affirmed. 

June  P.  Wooten  and  Baldy  Ytnson,  for 
appellants.  Bolton  ft  Kirten,  Garland  Streett, 
and  H.  E.  Cook,  for  appellees. 

BIUj,  C.  J.  The  Blias-Cook  Oak  Company, 
snccessor  in  title  to  the  Chicot  Lumber  Com- 
pany, was  the  owner  of  a  large  body  of  tim- 
bered land  in  Chicot  county,  and  within  the 
limits  of  its  holdings  were  the  400  acres  of 
land  in  controversy.  Assuming,  without  de- 
ciding, that  the  lumber  company  had  title 
to  this  tract  also,  the  first  question  Is  whether 
Dardell's  title  under  deed  from  the  state 
should  prevail  over  the  fee  title.  The  land 
was  forfeited  for  the  taxes  of  1889  and  sold 
to  the  state.  The  tax  sale  was  void  for  nu- 
merous reasons.  Dardell  purchased  the  state's 
title  on  the  10th  of  August,  1894,  and  received 
a  deed  from  the  state  land  commissioner  on 
that  date  and  recorded  same  on  August  21, 
1884.  The  chancellor  found  that  Dardell  had 
two  years'  actual  possession  under  said  deed, 
and  the  facts  authorizing  this  finding  were 
as  follows:  In  September  or  October  follow- 
ing his  purchase  In  August,  Dardell  went 
upon  the  land  with  a  surveyor,  who  ran  out 
the  lines  and  located  a  camp  suitable  for  stave 
making.  Dardell  placed  one  Tom  Davis  in 
charge  of  the  camp.  This  camp  consisted  of 
a  iog  cabin,  covered  with  cypress  boards. 
It  had  a  tnud  chimney  and  a  door  provided 
with  a  lock.  The  cabin  was  large  enough  to 
»cix>mmodate  eight  or  nine  men,  and  that 


number  occupied  it  at  various  times  during 
the  stave  making.  There  was  a  lot  for  horses, 
a  well  was  dug  and  put  In  use,  and  a  large 
quantity  of  timber  was  cut  down  and  made  in- 
to staves.  Davis  lived  about  four  miles  and  a 
half  from  this  camp,  and  for  over  two  years 
he  lived  in  the  camp  during  the  week  and 
joined  his  family  on  Saturdays,  remaining 
until  the  first  of  the  next  week.  He  had 
with  him  various  laborers,  engaged  in  making 
staves,  and  some  one  would  be  left  In  charge 
when  he  went  to  his  home.  Dardell  visited 
the  camp  during  this  time  once  or  twice  a 
month  overseeing  the  work.  This  occupancy 
of  Davis'  continued  tmtii  his  death,  which  was 
two  or  three  years  after  be  was  placed  In 
charge  of  the  camp.  There  was  no  other 
occupancy  of  the  tract,  and  no  one  lived  with- 
in four  miles  of  this  camp. 

This  possession  was  sufficient  under  sec- 
tiori  5061,  KIrby's  Dig.,  to  give  title.  Sparks 
v.  Farrls,  71  Ark.  117,  71  S.  W.  255,  945; 
Boynton  v.  Ashabranner,  75  Ark.  415,  88  8.  W. 
566,  1011,  91  S.  W.  20;  Carpenter  v.  Smith, 
76  Ark.  447,  88  S.  W.  976.  It  is  true  that 
this  camp  was  of  a  temporary  character  and 
was  abandoned  some  time  after  the  two  years 
had  run;  but,  while  the  possession  of  Davis 
for  Dardell  lasted,  It  was  ojpen,  notorious, 
hostile,  and  adverse  to  all  the  world.  The 
cutting  of  the  timber  and  its  manufacture 
Into  staves  on  the  property  by  a  large  force 
of  employes  was  a  daily  assertion  of  owner- 
ship of  the  property.  This  was  done  openly, 
and  the  staves  hauled  from  the  land  to  the 
railroad.  All  these  acts  were  hostile  to  the 
owner  of  the  title.  A  foreign  flag  was  flying 
in  the  middle  of  his  domain,  and  it  was  kept 
flying  until  the  statutory  time  required  by 
the  nature  of  the  title  asserted  by  Dardell 
was  completed.  This  vested  the  title  in  Dar- 
dell, and  the  subsequent  abandonment  of  the 
camp  could  not  affect  the  title  thus  perfected. 

The  lumber  company  claims  that,  even  If 
Dardell's  title  was  perfected.  It  has  acquired 
a  title  by  adverse  possession  for  seven  years 
subsequent  to  the  death  of  Davis  and  the 
abandonment  of  the  camp.  A  large  tract  of 
land  was  fenced  by  Wood  and -Matthews  as 
a  pasture.  Some  half  dozen  sections  of  the 
land  were  leased  from  the  lumber  company 
to  them  for  this  purpose,  including  the  land 
in  question.  There  is  a  conflict  in  the  testi- 
mony as  to  whether  this  large  pasture  fence 
which  included  this  land  was  built  in  1897 
or  1898.  This  suit  was  brought  in  November, 
1904.  If  the  fence  was  built  in  1397,  It  would 
be  In  time  for  the  seven  years'  statute  to 
run.  There  Is  substantial  testimony  that 
Wood  and  Matthews  got  permission  from  Dar- 
dell, as  well  as  from  the  lumber  company,  to 
build  the  fence.  In  that  event,  their  fence 
would  not  be  hostile  to  Dardell's  title.  There 
is  also  substantial  testimony  that  the  fence 
was  not  kept  up  for  the  last  three  or  four 
years.  The  chancellor's  finding  was  against 
adverse  possession  having  been  acquired  by 
the  lumber  company  after  Dardell's  title  was 
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perfected,  and  It  cannot  be  said  that  his  find- 
ing Is  against  the  preponderance  of  the  evi- 
dence. 

The  chancellor  gave  Judgment  on  crosa-com- 
plalnt  of  Dardell  against  the  lumber  company 
for  the  value  of  the  timber  and  staves  con- 
verted by  them  while  In  possession  of  the 
land,  and  It  Is  Insisted  that  this  is  awarding 
damages  on  the  dissolution  of  Injunction, 
contrary  to  the  statute  as  construed  In  Greer 
V.  Stewart,  48  Ark.  21,  2  S.  W.  251 ;  Stanley 
V.  Bonham,  62  Ark.  354,  12  S.  W.  T06.  The 
lumber  company  did  obtain  an  Injunction 
against  Dardell,  and  those  claiming  under 
him,  from  cutting  timber  on  the  land  or  re- 
moving any  timber  therefrom,  and  thereafter 
It  cut  timber  therefrom  and  took  possession 
of  about  42,000  staves  manufactured  by  Dar- 
dell, most  of  which  they  sold  In  the  market, 
and  the  balance  were  permitted  to  rot.  Dar- 
dell answered  and  filed  a  cross-complaint 
against  the  plalntlfT  asserting  title  In  himself, 
asked  that  It  be  quieted,  and  also  asked  for 
damages  for  the  timber  and  staves  convert- 
ed by  the  lumber  company.  The  chancellor's 
finding  as  to  the  value  of  the  timber  and 
staves  converted  Is  sustained  by  the  evidence. 
If  there  had  been  no  Injunction  In  the  case, 
Dardell's  right  would  have  been  clear  to  have 
recovered  the  value  of  the  timber  cut  from 
his  land  and  staves  converted  by  the  lumber 
company  to  its  own  use.  The  fact  that  there 
was  an  Injunction,  which  may  or  may  not 
have  aided  the  lumber  company  in  making 
this  conversion,  will  not  prevent  Dardell  hav- 
ing redress  therefor  exclusive  of  a  possible 
remedy  upon  the  Injunction  bond.  This  Is 
purely  a  legal  right  arising  In  an  equitable 
suit  Equity  having  properly  taken  Juris- 
diction of  an  equitable  action,  It  was  com- 
petent to  adjudicate  all  the  Issues  therein, 
both  legal  and  equitable,  relating  to  the 
subject-matter  of  the  controversy.  Crlbbs  v. 
Walker,  74  Ark.  104,  85  S.  W.  244;  Norman 
V.  Pugh,  75  Ark.  52.  86  S.  W.  833;  Dickin- 
son V.  Ark.  City  Imp.  Co.,  77  Ark.  670,  92 
S.  W.  21,  113  Am.  St  Rep.  170;  Bush  v. 
Prescott  &  N.  W.  Ry.  Co.  (Ark.)  103  8.  W. 
176.  The  damages  asked  In  the  cross-com- 
plaint of  Dardell  are  not  dependent  upon  the 
conduct  of  appellant  In  obtaining  the  Injunc- 
tion, and  their  recovery  Is  not  dependent 
upon  the  dissolution  of  the  Injunction,  and 
no  rera'dy  Is  sought  upon  the  Injunction  bond. 
It  Is  simply  a  legal  right  to  recover  the  value 
of  the  timber  and  staves  which  were  wrong- 
fully taken  from  realty  proved  to  be  Dar- 
dell's, and  not  the  lumber  company's.  The 
rule  Invoked  does  not  apply. 

Judgment  Is  affirmed. 


FIDELITT  MDT.  LIFE  INS.  CO.  t.  BECK. 
(Supreme  Court  of  Arkansas.    Oct.  7,  1907.) 
1.  Appeal  —  Rbvebsal  —  Disposition     of 
Cause. 

The  ordinary  rule  on  reversal  is  to  remand 
common-law  cases  for  a  new  trial,  unless  there 


are  exceptional  reasons  afBrmatively  showing 
that  there  can  be  no  recovery,  when  it  is  the 
court's  duty  to  dismiss. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  {{  4604-^620.] 

2.  Saice— Untbted  Issues. 

Where,  in  an  action  on  an  insurance  policy, 
it  appeared  that  a  question  in  an  application 
had  been  answered  untruthfully,  but  the  issue 
whether  there  was  a  breach  of  warranty  had 
not  been  heard  by  the  court  which  had  errone- 
ously held  tiiat  no  defense  was  oCTered,  the  Su- 
preme Court  on  reversal  will  remand  for. a  new 
trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3.  Appeal  and  Error,  H  4604-4609,  4614.1 

On  rehearing.    Denied. 

For  former  opinion,  see  104  S.  W.  633. 


HILL,  C.  J.  Appellant  Insists,  in  motion 
for  rehearing,  that  the  Judgment  of  the  court 
should  have  been  for 'a  dismissal.  Instead  of 
remanding  for  a  new  trial,  because  It  al- 
leges there  was  undisputed  evidence  of  a 
breach  of  a  warranty  contained  In  the  sixth 
question  and  answer.  On  the  trial  of  the 
case  in  the  lower  court  there  was  a  peremp- 
tory direction  to  find  for  the  plaintiff,  and 
there  were  two  grounds  for  a  reversal  pre- 
sented here:  One,  the  ground  mentioned  In 
the  opinion;  and  the  other  ground  the  one 
now  urged  In  the  motion  for  rehearing. 

For  reasons  stated  In  the  opinion,  the  di- 
rection for  a  peremptory  verdict  was  error. 
That  is  aa  far  as  the  court  went  in  dispos- 
ing of  the  appeal,  and  was  as  far  as  it  was 
necessary  or  proper  for  the  court  to  go.  It 
Is  true  that  where  there  Is  an  affirmative 
showing  that  there  can  be  no  recovery,  and 
a  new  trial  would  only  protract  litigation 
and  occupy  the  time  of  the  courts  and  In- 
crease costs,  then  It  Is  the  duty  of  the  court 
to  dismiss  the  cause,  as  was  well  pointed  out 
by  Mr.  .Tusttce  Hemmingway  In  Pennington 
V.  Underwood,  56  Ark.  53,  19  S.  W.  108.  The 
ordinary  rule  of  practice  on  reversal  is  to 
remand  common-law  cases  for  new  trial,  un- 
less there  are  exceptional  reasons,  as  above 
Indicated,  why  there  should  be  a  dismissal. 
The  court  does  not  see  that  this  case  belongs 
to  that  exceptional  class. 

While  It  appears  from  the  application  In 
the  transcript  that  the  sixth  question  was 
answered  by  the  assured,  and  It  also  ap- 
pears from  the  testimony  that  It  was  not 
truly  answered,  yet  the  Issue  of  fact  wheth- 
er or  not  there  was  a  breach  of  warranty  In 
regard  to  It,  like  the  other  Issue  disposed  of 
In  the  opinion,  has  not  been  tried  by  the 
lower  court,  as  It  refused  to  go  Into  a  trial 
of  these  Issues,  erroneously  holding  that  no 
defense  was  offered,  whereas,  the  defenses 
offered  should  have  been  tried,  and  that  Is 
what  Is  now  directed.  That  means  tried 
first  by  the  lower  court  as  to  the  sufficiency 
of  the  evidence  to  go  to  the  Jury;  and.  If  the 
court  should  find  It  sufficient  to* go  to  the 
Jury,  then  by  the  Jury  to  find  the  truth 
where  there  is  a  conflict,  or  where  there  may 
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be  different  conclusions  drawn  from  undis- 
puted evidence. 

There  should  be  a  trial  of  the  real  Issues 
In  the  circuit  court  before  this  court  would 
exercise  Its  power  of  dismissal.  This  Is 
especially  true  in  this  case,  where  the  testi- 
mony on  this  trial  does  not  show  that  other 
evidence  raising  proper  issues  of  fact  may 
not  be  adduced  not  inconsistent  with  the 
facts  now  in  evidence. 

Motion  for  rehearing  Is  therefore  denied. 


WOFPORD  V.  CLARK. 
(Supreme  Coart  of  Arkansas.    Oct  21,  1907.) 

Appeal  —  Subsequknt    Apfkals  —  Law    of 

Case. 

A  decree  that  the  grandmother  be  allowed 
to  visit  her  grandchild  at  tlie  father's  house, 
and  that  upon  request  of  the  grandmother  the 
child  be  required  tn  spend  seven  successive  days 
with  her  each  month  is,  under  the  guise  of  visi- 
tation, a  "change  of  habitation,"  which  was  dis- 
approved in  the  former  opinion  of  the  Supreme 
Court,  and  hence  the  decree  must  l>e  reversed. 

[Ed,  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  »  435&-4368.] 

Appeal  from  Franklin  Chancery  Court, 
Ozark  District;  J.  V.  Bourland,  Chancellor. 

Action  for  the  custody  of  a  child  by  A,  B. 
Wofford  against  Maggie  Clark.  From  a  de- 
cree allowing  defendant  to  have  the  child 
one  week  In  each  month,  plaintiff  appeals. 
Reversed,  with  directions. 

Sam  R.  Chew,  for  appellant  W.  W.  Cot- 
ton, for  appellee. 

PER  CURIAM.  The  decree  of  the  Frank- 
lin chancery  court,  awarding  the  custody  of 
Bennie  Woftord,  a  child  of  seven  years,  to 
the  alternate  custody  of  father  and  grand- 
mother, each  having  him  two  weelcs,  was 
reversed  on  April  29,  1907,  and  is  reported 
In  102  S.  W.  216.  On  the  remand  of  the 
case,  the  chancellor  awarded  the  permanent 
custody  of  the  child  to  the  father  and  made 
an  appropriate  order  authorizing  the  grand- 
mother to  visit  the  child  at  the  father's 
house;  and  then  ordered  that  upon  the  re- 
quest of  the  grandmother  the  child  be  re- 
quired to  spend  seven  successive  days  with 
her  each  month.  In  other  words,  under 
guise  of  visitation,  a  "change  of  habita- 
tion," which  was  disapproved  In  the  for- 
mer opinion,  was  again  ordered;  the  only 
difference  being  one-fourth  of  the  time,  in- 
stead of  one-half  of  the  time,  to  be  spent 
with  the  grandmother.  Upon  showing  being 
made  that  the  child  was  In  a  two  months' 
school,  and  that  the  above  arrangement 
would  Interfere  with  his  attendance  at  said 
school,  the  chancellor  modified  the  decree 
for  that  period,  and  required  that  the  child 
be  taken  to  the  home  of  his  grandmother 
every  alternate  Saturday  during  said  period, 
nnd  there  remain  until  Sunday  evening.  The 
period  of  this  modification  has  expired- 

The  decree  entered  by  the  chancellor  Is 
contrary  to  the  spirit  of  the  opinion  of  this 


court,  and  It  is  reversed  and  set  aside.  It 
is  the  order  of  the  court  that  Mrs.  Clark  be 
permitted  to  visit  her  grandchild  At  the 
home  of  Mr.  WofCord  at  all  reasonable  times, 
and  that  she  be  treated  with  respect  and 
consideration,  and  Mr.  Wollord  take  or  send 
the  child  for  reasonable  visits  to  the  home 
of  Mrs.  Clark,  at  least  twice  a  month,  from 
Saturday  to  Sunday  evening'.  This  order  to 
be  effective  at  once,  and  to  be  entered  of 
record  at  the  next  term  of  the  Franklin 
chancery  court,  Ozark  district 


ST.  LOUIS  &  S.  P.  B.  CO.  T.  SCOTT  et  al. 
(Supreme  Court  of  Arkansas.    Oct.  21.   1907.) 

1.  Railboads— Killing  Animal  on  Tback— 
Neolioencb. 

Evidence,  in  an  action  for  killing  stock  on 
track,  held  to  show  negligence  entitling  plain- 
tiff to  recover. 

2.  Same— iNBTBucnoNs. 

Where,  in  an  action  against  a  railroad  com- 
pany for  killing  a  mule  on  its  track,  the  only 
inference  deducible  from  the  evidence  was  that 
the  male  strayed  through  a  gap  in  a  fence  along 
the  right  of  way,  it  was  proper  to  refuse  to  sul? 
mit  the  question  whether  or  not  the  owner  was 
guilty  of  contributory  negligence  in  causing  it 
to  be  driven  upon  the  right  of  way  and  left  there 
to  graze. 

Appeal  from  Circuit  Court,  Crawford  Coun- 
ty; Jeptha  H.  Kvans,  Judge. 

Action  by  William  T.  Scott  and  others 
against  the  St  Louis  &  San  Francisco  Rail- 
road Company.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.    AfSrmed. 

W.  F.  Evans  and  B.  R.  Davldeon,  for  appel- 
lant   Sam  R.  Chew,  for  appellees 

Mcculloch,  J.  This  is  an  acUon  Insti- 
tuted by  Wm.  T.  Scott  and  Cazort  &  McGehee 
against  the  St  Louis  &  San  Francisco  Rail- 
road Company  to  recover  the  value  of  a  mule 
killed  by  defendant's  train.  Scott  sued  as 
owner  and  Cazort  &  McOehee  were  joined 
as  plaintiffs  by  reason  of  holding  a  mortgage 
on  the  mule.  The  plaintiffs  recovered  Judg- 
ment for  the  value  of  the  mule,  and  the  de- 
fendants appealed. 

The  main  contention  of  appellant  la  that 
there  was  no  evidence  of  negligence  on  the 
part  of  those  in  charge  of  the  train,  and  that 
the  testimony  Introduced  by  appellant  over- 
came the  statutory  presumption  of  negli- 
gence. The  evidence  was  suflJeient  to  sus- 
tain the  verdict  It  tended  to  show  that  the 
engineer  and  fireman  could  have  seen  the 
mule  when  it  came  on  the  track  about  a  quar- 
ter of  a  mile  ahead  of  the  engine;  that  the 
whistle  was  not  sounded  until  the  engine  came 
In  about  10  steps  of  the  mule ;  that  the  mule 
ran  down  the  track  ahead  of  the  engine  about 
260  yards  before  it  was  struck ;  and  that  the 
speed  of  the  train  was  Increased  imtil  the 
engine .  struck  the  mule.  This  was  contra- 
dicted by  the  testimony  of  the  engineer  and 
fireman,  but  the  Jury  found  against  their  rer 
Hion  of  the  incident 
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Error  of  the  court  Is  assigned  in  refusing 
to  give  Instructions  submitting  to  the  Jury 
the  question  whether  or  not  the  owner  of  the 
mulo  was  guiltr  of  contributory  negligence 
In  causing  it  to  be  driven  upon  the  right  of 
way  and  left  there  to  graze.  There  was  no 
testimony  to  warrant  the  submission  of  that 
question,  as  the  evidence  showed  affirmative- 
ly that  the  mnle.was  driven,  with  other  stock, 
across  the  track  and  right  of  way  to  a  pasture 
owned  or  controlled  by  the  owner  of  the  mule. 
The  railroad  had  been  fenced,  but  the  evi- 
dence showed  ^at  the  fence  was  broken  in 
many  places,  and  the  only  Inference  which 
the  Jury  could  have  drawn  from  the  evidence 
was  that  the  mule  strayed  from  the  pasture 
through  a  gap  In  the  fence  and  came  upon  the 
right  of  way. 
Affirmed. 


BLACK  V.  STATE. 
(Supreme  Conrt  of  Arkansas.    Oct  21.  1907.) 

1.  Homicide  —  Mubdbb— Evidbncb— Thbeats 
OF  Decedent. 

Threats  against  defendant  by  decedent  are 
not  admiaitible  on  the  Issue  of  self-defense  in  a 
murder  trial,  where  the  nndisputed  evidence 
shows  that  the  decedent  was  not  the  aggressor 
at  the  time  he  was  killed,  and  the  threats  would 
not  have  thrown  any  light  on  defendant's  mo- 
tives. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2a  Homicide,  §S  399,  400.] 

2.  Same— Tbial— Ro'usAi,  of  In8T1iuctio?»8. 

On  a  murder  trial,  an  instruction  that 
when  a  person  has  reasonable  grounds  to  think 
that  another  is  about  to  do  him-  great  bodily 
harm  and  for  believing  ttie  danger  Imminent  he 
may  act  upon  the  appearances  and  kill  the  as- 
sailant, if  necessary  to  avoid  the  apprehended 
danger,  is  properly  refused;  such  homicide  be- 
ing justifiable  only  when  the  person  attacked  is 
80  endangered  as  to  make  the  killing  necessary 
to  save  his  own  life  or  prevent  ereat  lx)dily  In- 
Jury  after  he  had  employed  all  means  in  Ids 
power  consistent  with  his  safety  to  avoid  the 
danger  and  necessity  of  killing. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  S  617.] 

5.  Same. 

For  the  same  reason,  an  instrnctlon  that  if 
accused  and  decedent  were  on  bitter  terms,  if 
they  became  engrossed  in  a  heated  conversation, 
and  if  decedent  sent  for  his  Kun,  accused  wag 
not  guilty  in  shooting  him  if  he  honestly  be- 
lieved that  his  danger  was  urgent,  and  that  the 
killing  was  necessary  to  save  his  life  or  great 
bodily  injury,  is  properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  {  617.] 

4.  Same. 

For  the  same  reason,  an  instruction  that  it, 
when  accused  shot  decedent,  the  latter  was  mak- 
ing a  wrongful  effort  to  shoot  accused,  with  good 
prospects  of  success,  and  accused  killpd  him  with 
the  sole  purpose  of  saving  his  own  life,  he  is  not 
guilty,  is  properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28.  Homicide,  {  617.] 

6.  Same. 

For  the  same  reason,  an  instruction  that, 
while  words  will  not  justify  an  assault,  if  de- 
cedent used  threatening  words  to  accused,  and 
by  overt  acts  led  accused  to  believe  that  he  was 
about  to  carry  them  into  execution,  and  it  ap- 
peared to  accused  that  bis  life  was  in  danger, 


he  could  defend  himself  as  a  reasonable  person 
would  under  similar  circumstances. 

SEld.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  26,  Homicide,  f  617.] 

6.  Csiminai.   LiA.w  —  Tbiai.  —  Condttct   or 

Judge. 

During  a  murder  trial,  the  judge  remarked 
to  an  attorney,  in  the  jury's  presence :  "Do  you 
intend  to  say  that  when  deceased  was  running 
from  defendant  as  fast  as  be  conid,  when  de- 
fendant shot  him,  that  he  was  the  aggressor?" 
Held  not  prejudicial  error. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
VOL  14,  Criminal  Law,  U  1522.  1523,  1528.] 

Appeal  from  Circuit  Court,  Miller  County; 
J.  M.  Carter,  Judge. 

^.  B.  Black  was  convicted  of  murder  In  the 
second  degree^  and  appeals.    Affirmed. 

Joe  B.  Cook,  for  appellant  Wm.  P.  Klrlty, 
Atty.  Gen.,  and  DanL  Taylor,  Asst  Attj.  Geo, 
for  the  State. 

BATTLE^  J.  J.  B.  Black  was  Indicted  for 
murder  in  the  first  degree,  for  killing  Sam 
Coker.  The  Jury  found  him  guilty  of  mur- 
der In  the  second  degree,  and,  failing  to  agree 
as  to  the  punishment  the  court  assessed  it  at 
15  years  in  the  penitentiary. 

In  the  trial  of  the  defendant,  J.  L.  Counts 
testified  In  behalf  of  the  state.  In  part  as 
follows:  "Defendant,  B.  Ward,  Sylvester  San- 
ders, Dave  and  Zeke  Cooper  drove  along  la 
the  road  to  where  deceased  and  he  were 
standing  at  side  of  fence.  Witness  said, 
'How  do  you  do?'  and  Ward  said,  'Mr.  Coker, 
I  have  heard  I  was  going  to  be  arrested, 
and  want  to  know  what  I  hare  done.'  Coker 
said,  'I  do  not  know  if  you  have  done  or  said 
anything,  but  I  will  find  out'  and  defendant 
Jumped  out  of  the  wagon,  and  said,  'What 
have  you  got  against  me,  Mr.  Coker?'  and  Mr. 
Coker  said,  *I  do  not  know  that  I  have  any- 
thing.' Defendant  started  toward  him  like 
he  was  going  to  make  a  fight,  and  Ooker 
picked  up  a  stick  of  stove  wood,  and  defend- 
ant stopped,  and  deceased  went  on  down  the 
fence  toward  the  house  talking  pretty  loud 
— did  not  understand  what  be  was  saying. 
Defendant  turned  back  to  the  wagon,  and 
said,  'Never  mind.  We  have  got  one  right 
here,'  and  took  the  shotgun  out  ot  the 
wagon  and  shot  deceased." 

Dave  Cooper,  one  of  the  party  in  the 
wagon,  testified,  on  behalf  of  the  defendant 
In  part,  as  follows:  "Deceased  lives  on  the 
public  road  going  to  Fouke,  and  when  we  got 
right  close  to  the  house,  or  Just  passing  his 
bouse,  we  saw  him.  Ward  bad  told  me  Coker 
was  going  to  have  him  arrested;  three  or 
four  of  them.  I  never  learned  how  many. 
When  we  saw  deceased.  Ward  said,  'Well,  I 
believe  we  ought  to  talk  to  Mr.  Coker  and  see 
whether  this  was  so  or  not,'  and  suggested 
that  we  stop.  Defendant  said,  'Well,  if  you 
want  to  talk  to  him,  you  do  the  talking.' 
When  we  got  to  him  we  all  spoke  and  stop- 
ped the  wagon.  Ward  said,  'Mr.  Coker,  we 
heard  that  you  were  going  to  have  us  arrest- 
ed, and  would  like  to  know  what  you  bar* 
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against  us,'  and  saya:  'If  yon  bare  got  any- 
thing against  me,  tell  me  what  It  is.  We  are 
willing  to  ask  yon  In  the  humbleat  way  we 
know  to  forgive  us  for  anything  we  have  done 
to  yon.'  Deceased  got  mad  and  commenced  to 
fuss  and  curse,  and  raised  bis  hand  this 
way,  and  says:  'God  damn  yon,  yon  mn  my 
boy  out  of  the  country,  and  I  am  going  to 
have  every  one  of  you  arrested  that  was  Into 
It  that  Sunday  when  he  had  the  scrap.' 
Defendant  Jumped  out  of  the  wagon  and 
says:  'What  have  you  against  meV  De- 
ceased then  picked  up  a  club  about  18  to  24 
Inches  long.  Defendant  then  said:  'If  you 
want  to  flgbt,  lay  down  your  club  and  fight 
me  with  your  fist.'  Deceased  shook  the  stick 
In  defendant's  face  and  started  towards  the 
bouse,  saying,  'I  will  get  my  gun  and  kill 
you,  God  damn  you,'  and  hollered  to  bis 
daughter  to  bring  his  gun.  Defendant  says, 
'Hold  on  there,'  and  deceased  called  again  for 
bis  gun,  and  defendant  Jumped  to  the  wagon 
and  got  the  gun  and  grabbed  a  couple  of 
shells  and  tried  to  unbreach  the  gun,  but 
it  was  loaded.  Tbey  had  loaded  it  when  they 
started  to  shoot  the  hawk  and  did  not  unload 
It  I  looked  up  and  saw  deceased's  daughter, 
Ollie,  coming  witb  a  sbotgnn  and  I  Jumped 
out  of  the  wagon,  as  I  saw  something  was  go- 
ing to  happen.  About  the  time  I  bit  the 
ground,  gun  fired,  and  deceased  fell." 

The  defendant  testified  in  bis  own  behalf. 
His  testimony  was  substantially  the  same  as 
Cooper's. 

During  the  progress  of  the  trial,  the  de- 
fendant offered  to  prove  that  deceased  had 
threatened  bis  life,  and  that  a  part  of  these 
threats  were  communicated  to  him  before  the 
killing,  and  while  one  of  defendant's  attor^ 
neys  was  discosslng,  before  the  court,  the 
admissibility  of  this  evidence,  the  Judge  re- 
marked to  the  attorney,  in  the  presence  of 
the  Jury :  "Do  yon  pretend  to  say  that  when 
deceased  was  running  from  defendant  as  fast 
as  be  could,  when  defendant  shot  him,  that 
be  was  the  aggressor?" 

The  court  refused  to  instruct  the  Jury,  at 
the  request  of  the  defendant,  as  follows: 

"(S)  Upon  the  law  of  self-defense,  the 
court  instructs  the  Jury  that  when  a  person 
has  reasonable  grounds  to  apprehend  some 
one  is  about  to  do  him  great  bodily  harm, 
and  there  is  reasonable  ground  for  believing 
the  danger  imminent  that  such  design  will  be 
accomplished,  be  may  safely  act  upon  the 
appearances  and  kill  the  assailant.  If  that 
be  necessary  to  avoid  the  apprehended  dan- 
ger :  and  the  killing  will  be  Justifiable. 

"(4)  The  Jury  are  Instructed  that  if  you  be- 
lieve from  the  evidence  In  this  case,  or  have 
a  reasonable  doubt  thereof,  that  the  defend- 
ant with  friends,  was  on  the  day  of  the 
tragedy  on  a  peaceful  mission  and  passed 
deceased's  residence  on  the  public  road,  which 
they  were  traveling,  and  that  deceased  was 
near  his  house  on  the  public  road,  that  de- 
ceased and  defendant  were  on  bitter  terms, 
that  when  they  passed  deceased  a  heated  con- 
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venation  came  up  between  them,  that  during 
said  conversation  deceased  called  to  his 
daughter  to  bring  him  his  gun,  at  the  time 
starting  to  get  the  gun  from  his  daughter, 
who  was  running  to  bring  it  and  defendant 
shot  him,  then  defendant  is  not  guilty,  if  yon 
further  find  that  defendant  from  his  stand- 
point honestly  believed  without  fault  or  care- 
lessness on  his  part  that  the  danger  was  ur- 
gent and  pressing  and  to  save  his  life  or  to 
prevent  great  bodily  Injury  he  fired  the  shot" 

"(11)  The  Jury  are  instructed  that  If  you 
find  from  the  evidence  that  at  the  time  the 
defendant  shot  the  deceased,  said  deceased 
was  then  and  there  making  a  wrongful  ef- 
fort to  shoot  defendant,  with  good  prospects 
of  being  successful,  and  that  defendant  shot 
deceased  with  the  sole  purpose  of  saving  his 
own  life,  at  the  hands  of  deceased,  then  be  Is 
not  guilty. 

"(12)  You  are  Instructed  that  while  mete 
words  will  not  Justify  an  assault  If  you  find 
in  this  case  that  deceased  used  approbrions 
and  threatening  words  to  defendant  and  at 
tbe  same  time  by  his  overt  acts  led  defend- 
ant to  believe  that  he  was  then  and  there 
about  to  carry  them  Into  execution,  and  tbe 
life  of  defendant  was,  or  it  appeared  to  him, 
in  urgent  and  pressing  danger,  be  had  the 
lawful  right  to  defend  himself  as  a  reasonable 
and  prudent  person  would  do  under  similar 
circumstances." 

No  prejudicial  error  was  committed  In  tbe 
refusal  to  permit  the  defendant  to  prove  that 
threats  were  made  against  him  by  the  de- 
ceased, nor  In  tbe  remark  made  by  the  court 
when  the  attorney  was  discussing  their  ad- 
missibility. Threats  in  trial  for  murder  are 
admissible,  "when  there  Is  doubt  as  to  who 
was  tbe  aggressor,  and  some  evidence  has 
been  given  which  tends  to  show  the  act  was 
done  in  self-defense,"  and  when  communicat- 
ed to  show  defendant's  motive.  Lee  v.  State, 
72  Ark.  436,  439,  81  S.  W.  385,  386.  Tbe  un- 
disputed evidence  in  the  case  shows  that  the 
deceased  was  not  the  aggressor  at  the  time  he 
was  killed.  Tbe  threats  could  not  have 
thrown  any  additional  light  upon  tbe  motives 
of  the  defendant. 

The  court  properly  refused  to  give  instruc- 
tions asked.  Tbe  following  is  the  law  of 
this  case:  "No  one.  In  resisting  an  assault 
made  upon  him  in  tbe  course  of  a  sudden 
brawl  or  quarrel,  or  upon  a  sudden  rencount- 
er, or  In  a  combat  on  a  sudden  quarrel,  or 
from  anger  suddenly  aroused  at  the  time  It 
is  made,  Is  Justified  or  excused  In  taking  the 
life  of  the  assailant,  unless  he  is  so  en- 
dangered by  such  assault  as  to  make  It  neces- 
sary to  kill  tbe  assailant  to  save  his  own 
life,  or  to  prevent  a  great  bodily  Injury,  and 
be  employed  all  the  means  in  his  power,  con- 
sistent with  bis  safety,  to  avoid  the  danger 
and  avert  tbe  necessity  of  killing.  The 
danger  must  apparently,  be  'imminent  Ir- 
remiHlIable,  and  actual,'  and  he  must  ex- 
haust all  the  means  within  bis  power,  con- 
sistent with  his  safety,  to  protect  himself. 
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and  the  killing  must  be  necessary  to  avoid 
the  danger."  Duncan  t.  State,  49  Ark.  643, 
547,  6  S.  W.  164,  166. 

If  an  assault  was  made  upon  the  defendant 
by  the  deceased,  it  was  from  anger  aroused 
at  the  time  it  was  made.  Deceased  was 
unprepared  for  the  encounter.  Yet  In  none 
of  the  instructions  refused  was  the  court 
asked  to  instruct  the  Jury,  before  they  could 
acquit,  it  was  necessary  for  them  to  find  that 
defendant  employed  all  the  means  in  his 
power,  consistent  with  his  safety,  to  avert  the 
necessity  of  the  killing.  There  was  evi- 
dence to  show  that  he  did  not 

Judgment  affirmed. 


ST.  lOUIS,  I.  M.  &  S.  RT.  CO.  v,  STATE. 
(Supreme  Court  of  Arkansas.     Oct.  21,  1907.) 

1.  CABBIEES— FAIiUBE     TO     RECEIVE     OOODS— 

Liability.' 

Kirby's  Dig.  J  6803,  imposing  a  penalty  on 
a  carrier  failing  to  establish  freight  rates,  and 
to  receive,  transport,  and  deliver  all  property 
offered  for  shipment,  and  to  issue  to  shippers 
receipts,  imposes  a  penalty  upon  a  carrier  for 
a  refusal  to  accept  property  for  transportation 
and  to  issue  bills  of  lading  therefor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  {  37.] 

2.  Same. 

A  carrier  must  provide  reasonable  facilities 
for  the  acceptance  of  property  for  transporta- 
tion, and  transport  the  same  with  due  diligence. 
[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §§  120,  196.] 

8.  Same. 

A  carrier  may  prescribe  reasonable  regu- 
lations for  the  delivery  to  its  agents  of  property 
for  transportation,  but  it  cannot  impose  unusual 
conditions  on  a  shipper,  or  require  him  to  under- 
go unusual  expense  in  delivering  his  goods  for 
transportation. 

4.  Same. 

A  carrier  failed  to  provide  8u£Scient  plat- 
form facilities  at  a  station  for  receiving  cotton 
ordinarily  awaiting  transportation.  A  shipper 
offered  cotton  for  transportation  when  the  plat- 
form was  covered  with  cotton  from  one  to  three 
bales  deep,  necessitating  unusual  expense  in  put- 
ting more  on  the  platform.  The  carrier  re- 
fused to  accept  the  cotton  unless  the  shipper 
would  place  it  on  the  platform.  Held,  that  the 
carrier  was  liable  for  the  penalty  imposed  by 
Kirby's  Dig.  {  6803,  for  failing  to  receive  goods 
delivered  for  shipment. 

5.  Same. 

A  carrier  cannot  excuse  Its  refusal  to  re- 
ceive goods  for  transportation  and  issue  a  bill 
of  lading  therefor,  and  escape  the  penalty  im- 
posed by  Kirby's  Dig.  {  6803,  by  showing  that 
an  unusual  emergency  has  caused  a  shortage 
of  cars  so  that  goods  could  not  be  shipped  out 
aa  rapidly  aa  customary. 

6.  Same. 

A  carrier  refusing  to  receive  cotton  tender- 
ed for  shipment,  and  to  issue  a  bill  of  lading 
therefor,  unless  the  shipper  will  undergo  the 
extra  expense  of  placing  the  cotton  on  its  plat- 
form covered  with  cotton,  violates  Kirby's  Dig. 
{  6803,  and  cannot  escape  liability  by  relying 
on  section  528,  which  forbids  a  carrier  from 
issuing  a  receipt  for  property  until  the  same  has 
been  received  into  its  custody. 

7.  Same— Excessive  Prkalty. 

A  penalty  of  Sl,500  imposed  on  a  carrier 
violating   Kirby's   Dig.    {   6803,   by   failing   to 


receive  for  shipment  10  bales  of  cotton  and 
issue  a  bill  of  lading  therefor,  is  not  excessive; 
the  statute  fixing  a  minimum  and  maximum 
penalty,  and  it  being  for  the  trial  court  to 
assess  the  amount. 

Appeal  from  Circuit  Court,  leard  County; 
Chas.  E.  Elmore,  Special  Judge. 

Action  by  the  state  against  the  St  Louis, 
Iron  Mountain  &  Southern  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed.' 

J.  E.  Williams  and  T.  M.  Mehaffy,  for  ap- 
pellant Wm.  F.  Kirby,  Atty.  Gen.,  and  Dan. 
Taylor,  for  the  State. 

McCULLOCH,  J.  This  is  an  action  insti- 
tuted by  the  state  of  Arkansas,  pursuant  to 
an  order  of  the  Railroad  Commission  of  the 
state,  against  the  St  Louis,  Iron  Mountain 
&  Southern  Railway  Company  to  recover 
penalty  for  an  alleged  violation  of  Its  duty 
as  a  common  carrier  in  refusing  to  accept  for 
transportation  and  issue  bills  of  lading  there- 
for 10  bales  of  cotton  tendered  to  its  agent 
at  Calico  Station,  In  Izard  county.  Ark.,  for 
shipment  to  Newport  Ark.  The  case  was 
tried  before  the  court  sitting  as  a  Jury.  The 
court  found  against  the  defendant  and  as- 
sessed the  penalty  at  the  sum  of  $1,500. 
Judgment  was  rendered  accordingly,  and  the 
defendant  appealed. 

The  facts  are  as  follows:  J.  T.  Garner, 
a  merchant  at  Calico,  Ark.,  a  station  on  ap- 
pellant's railroad,  hauled  10  bales  of  cotton 
to  the  station,  and  tendered  them  to  appel- 
lant's agent  for  shipment  to  Newport,  Ark. 
The  platform  at  the  station  was  then  cover- 
ed with  cotton  from  one  to  three  bales  deep, 
which  necessitated  extraordinary  expense 
and  trouble  In  getting  it  on  the  platform. 
The  station  agent  of  the  company  refused  to 
accept  the  cotton  for  shipment,  or  to  Issue  a 
bin  of  lading  for  It  until  It  was  put  on  the 
platform  by  the  shipper,  which  Garner  declin- 
ed to  do  on  accotmt  of  the  extra  expense  and 
trouble.  Garner  thereupon  presented  his  peti- 
tion to  the  Railroad  Commission,  and  upon 
hearing  of  the  matter  It  was  there  adjudged 
that  the  railroad  company  had  incurred  the 
penalty  under  the  statute  for  refusing  to  ac- 
cept the  cotton  for  transportation,  and  the 
prosecuting  attorney  of  the  circuit  in  which 
Izard  county  is  situated  was  directed  to  insti- 
tute an  action  for  recovery  of  the  penalty  pre- 
scribed by  statute.  There  was  testimony  in- 
troduced by  appellant  to  the  effect  that  at 
the  time  of  the  occurrence  which  formed 
the  basis  of  this  action  (November,  1905) 
there  was  a  scarcity  of  cars  on  account  of 
the  detention  of  many  cars  in  the  state  of 
Louisiana  under  the  quarantine  regulations 
then  In  force,  and  that  this  prevented  the 
prompt  tran8i)ortation  of  cotton  and  other 
such  commodities.  Witnesses  testified  that 
but  for  such  emergency,  cotton  could  have 
been  shipped  out  promptly,  so  as  to  prevent 
a  congestion  at  the  stations  along  the  line  of 
appellant's  railroad,  and  that  under  usual 
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conditions  the  platform  at  Calico  was  of 
sufficient  capacity  to  bold  all  the  cotton 
awaiting  shipment  On  the  other  hand,  there 
"was  testimony  tending  to  establish  the  fact 
that  the  platform  -was  Insufficient  to  hold 
the  cotton,  under  usual  conditions,  offered 
for  shipment,  and  that  there  was  no  material 
Increase  in  the  amount  of  cotton  shipped 
from  that  station  during  the  season  of  19(Ki 
over  the  amount  shipped  during  the  preceding 
season.  We  must,  of  course,  accept  as  e»- 
tabllEdied  the  state  of  facta  most  favorable  to 
appellee's  side  of  the  case  which  the  evidence 
will  warrant,  and  treat  the  correctness  of 
the  court's  findings  accordingly. 

It  Is  first  contended  that  the  statute  un- 
der which  the  penalty  is  sought  to  be  impos- 
ed does  not  prescribe  a  penalty  for  failure 
of  a  carrier  to  issue  a  bill  of  lading  for 
commodities  offered  for  transportation.  It 
is  argued  that  the  statute  was  intended  to 
deal  with  the  question  of  rates  for  transpor- 
tation and  with  the  publication  or  posting  of 
schedules  thereof,  and  that  the  matter  of  is- 
suing bills  of  lading  Is  one  only  incidental  to 
the  main  object  of  the  statute.  It  is  true 
that  the  purpose  of  the  statute  seems  pri- 
marily to  be  to  require  common  carriers  to 
establish  rates  of  freight  or  express  charges 
and  to  post  the  schedule  of  such  rates ;  but 
in  the  same  section  of  the  statute  it  is  plain- 
ly provided  that  every  such  carrier  "shall 
receive,  load,  unload,  transport,  store  and  de- 
liver to  the  consignee  thereof  any  and  all 
property  offered  for  shipment,  whether  as 
freight  or  express  matters  at  and  for  charges 
not  greater  than  those  specified  in  such 
schedule,  as  may  at  that  time  be  in  force, 
and  shall,  on  demand,  issue  to  shippers, 
duplicate  freight  or  express  receipts,  which 
shall  state  the  class  of  freight  shipped,  the 
weight  and  charges."  KIrby's  Dig.  S  6803. 
We  are  therefore  of  the  opinion  that  the 
statute  In  question  denounces  a  penalty  for 
the  refusal  of  a  carrier  to  accept  property 
for  transportation  and  to  issue  receipts  or 
bills  of  lading  therefor.  We  see  no  reason 
for  any  other  view  of  the  statute.  It  is  Just 
as  important,  if  not  more  so,  for  the  Legis- 
lature to  require,  under  penalty  for  failure 
so  to  do,  the  carrier  to  accept  the  property 
tendered  for  transportation  and  Issue  the  bill 
of  lading,  as  it  is  to  require  the  posting  of 
tariff  schedules,  and  It  seems  plain  to  us  that 
the  Legislature  has  by  this  statute  treated 
alike  the  failure  to  perform  any  of  the  re- 
quirements mentioned  in  the  statute  and 
prescribed  the  same  penalty  therefor.  It  is 
the  duty  of  a  public  carrier  to  provide  rea- 
sonable facilities  for  the  acceptance  of  prop- 
erty for  transportation  and  to  transport  the 
same  with  due  diligence,  and  this  statute 
prescribes  the  penalty  for  failure  to  do  this. 
The  carrier  undoubtedly  has  the  right  to 
prescribe  reasonable  rules  and  regulations 
for  the  delivery  to  its  agents  of  property 
for  transportation,  but  it  has  no  right  to  Im- 
pose unusual  conditions  upon  a  Shipper,  or  to 


require  him  to  undergo  unusual  expense  or 
trouble  in  delivering  his  goods  for  trans- 
portation. It  must  accept  goods  tendered  for 
Immediate  transportation,  and  provide  rea- 
sonable facilities  for  taking  care  of  the  same 
during  temporary  delays  while  awaiting  ship- 
ment 1  Hutchinson  on  Carriers,  S  113.  In 
this  case  It  appears  from  the  evidence — at 
least  the  evidence  warrants  the  conclusion — 
that  sufficient  platform  facilities  for  receiv- 
ing cotton  were  not  provided  by  appellant. 
During  the'  cotton-shipping  season  of  1903, 
the  platform  was  insufficient  to  hold  the 
amount  of  cotton  ordinarily  on  hand  await- 
ing transportation.  When  this  cotton  was 
offered  for  shipment,  the  platform  was  cover- 
ed with  cotton  from  one  to  three  bales  deep, 
necessitating  unusual  trouble  and  expense  in 
putting  more  upon  the  platform.  This  was 
au  extraordinary  expense  which  the  carrier 
should  have  borne,  instead  of  imposing  it  up- 
on the  shipper,  as  It  was  the  fault  of  the 
carrier  that  more  abundant  facilities  had 
not  been  provided.  Nor  was  it  a  defense  to 
show  that  an  unusual  emergency  had  caused 
a  shortage  of  cars  so  that  cotton  could  not  be 
shipped  out  as  rapidly  as  customary.  This 
is  not  an  action  for  damages  caused  by  delay 
in  transportation.  Nor  is  the  liability  of  ap- 
pellant based  on  its  failure,  under  extra- 
ordinary conditions,  to  accept  the  cotton  and 
issue  bill  of  lading  therefor.  As  we  have 
already  shown,  the  evidence  does  not  estab- 
lish any  extraordinary  local  conditions  at 
that  time  concerning  the  shipment  of  cotton 
from  that  station  and  locality.  On  the  con- 
trary, it  shows  that  the  amount  of  cotton 
was  about  the  same  that  It  had  been  the  year 
previous.  But  the  penalty  is  imposed  because 
the  carrier  refused  to  accept  the  cotton  for 
transportation  and  issue  a  receipt  or  bill 
of  lading  to  the  shipper;  and,  having  failed 
to  provide  suitable  facilities  for  receiving  cot- 
ton for  transportation,  the  carrier  cannot 
shield  itself  behind  a  plea  that  the  shipper 
refused  to  undergo  the  extra  expense  and 
trouble  which  It  had  by  Its  own  shortcomings 
made  necessary  In  placing  the  cotton  for 
shipment  In  other  words,  the  carrier  was 
bound  to  accept  the  cotton  at  the  congested 
platform,  where  It  was  tendered  for  im- 
mediate shipment,  and  to  provide  a  place  and 
the  extra  expense  of  putting  it  In  that  place. 
It  is  strenuously  urged  by  counBcl  for 
appellant  that  to  require  the  acceptance  by 
the  carrier  of  the  cotton  under  the  circum- 
stances shown  and  the  Issuance  of  a  bill  of 
lading  would  be  in  conflict  with  another 
statute  (KIrby's  Dig.  f  528),  which  forbids  a 
carrier  from  issuing  a  receipt  or  bill  of  lad- 
ing for  property  until  the  same  has  been  re- 
ceived into  his  custody.  The  carrier  cannot 
In  this  instance  escape  liability  because  of 
that  statute,  for  the  shipper,  when  he  offered 
to  place  the  cotton  in  the  custody  of  the  car- 
rier, did  all  that  la  required  of  him,  and  It 
became  the  duty  of  the  carrier  to  accept  the 
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property,  take  It  Into  Its  custody,  and  issue 
a  bill  of  lading. 

We  are  asked  also,  to  hold  that  the  trial 
Judge  imposed  an  excessive  penalty,  and  to 
reduce  it  The  statute  fixes  a  minimum  and 
maximum  amount  of  penalty,  and  it  is  the 
duty  of  the  trial  court  or  Jury  to  assess  the 
amount.  We  see  no  reason  why  we  should 
disturb  the  assessment  made  in  this  case. 

Affirmed. 


BELL  T.  STATE. 
(Supreme  Court  of  Arkansas.    Oct.  21,  1907). 

1.  Indictment  —  Aooubation  —  Designation 
og  Febson  Injubkd— Clebical  Ebbobs. 

An  indictment  in  a  prosecution  for  homi- 
cide charged  that  "J.  B.  Britt"  was  shot  by 
defendant,  and  that  "said  T.  J.  Britt"  died  from 
the  effects  of  the  woonda.  Held,  that  the  vari- 
ance between  the  allegatioDB  was  merely  'a 
clerical  error  in  the  preparation  of  the  indict- 
ment, and  not  demurrable  nor  ground  for  mo- 
tion to  quash. 

2.  HOmCIDK    —    SELr-DEFENSC    —    Pbbvioub 

Stateventb  by  Deceased. 

In  a  prosecution  for  homicide,  evidence  that 
deceased  said  to  a  tliird  person:  "Yon  ought 
to  stand  up  for  your  rights.  People,  put  you 
out  of  a  whole  lot" — was  immaterial  and  inad- 
missible ;  it  not  applying  especially  to  defend- 
ant and  not  bein^  in  the  nature  of  a  threat 
or  shedding  any  light  on  the  circumstances  of 
the  killing. 

5.  Cbihinai.  Law— Rehabkb   or  Counsel— 
Objections— Sufficiency. 

A  judgment  in  a  criminal  case  will  not 
be  reversed  for  improper  remarks  of  the  prose- 
cuting attorney,  where  the  objecting  party  mere- 
ly took  an  exception  thereto,  and  did  not  re- 
quest the  court  to  exclude  the  same. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  1C91.] 

4.  Same— Tbiai.— Requests  fob  Instbuctions' 

— IHSTBUCTIONS   AlltEADT   GiVEN. 

In  a  criminal  prosecution,  refusal  to  give 
certain  requested  instructions  was  proper,  where 
the  subject-matter  of  the  requests  was  covered 
by  other  instructions  given  at  the  request  of 
the  objecting  party. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  g  2011.] 

6.  Same— Abstbact  Instbuctions. 

Requests  for  instructions  not  warranted  by 
the  evidence  should  be  denied. 

fd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
14,  Criminal  Law,  g{  1980-1981.] 

6.  Samb— APFEAii— Recobd— Pbesentation  or 
Obounos  of  Review. 

On  appeal  in  a  criminal  prosecution,  ex- 
ceptions raised  on  motion  for  new  trial  and 
argued  in  the  brief,  but  not  noted  in  the  record, 
will  not  be  considered. 

Appeal  from  Circuit  Court,  Sevier  County; 
James  S.  Steel,  Judge. 

J.  R.  Bell  was  ooiivicted  of  murder  In  the 
second  decree,  and  appeals.    Affirmed. 

Will  Steel,  Nichols  &  Steel,  and  W.  H. 
Collins,  for  appellant.  Wm.  P.  KIrby,  Atty. 
Gen.,  and  Dan.  Taylor,  for  the  State. 

Mcculloch,  J.  Appellant,  J.  E.  Bell, 
appeals  from  a  Judgment  of  conviction  of 
the  crime  of  murder  in  the  second  degree. 


bis  punishment  having  been  fixed  by  the  Jury 
at  seven  years'  confinement  In  tbe  peniten- 
tiary. 

The  indictment  (omitting  caption  and  for- 
mal  part)  is  as  follows:  "Tbe  said  defend- 
ant, in  the  county  and  state  aforesaid,  on  tho 
20tb  day  of  January,  1907,  onlawfally,  will- 
fully, feloniously,  and  of  his  malice  afore- 
thought, did  kill  and  murder  one  J.  E.  Britt 
by  then  and  there  shooting  him,  the  said  J.  EL 
Britt,  with  a  pistol  loaded  with  gunpowder 
and  leaden  balls,  and  then  and  there  held  in 
the  haude  of  him  the  said  J.  R.  Bell,  and 
from  the  effects  of  the  wound  then  and  there 
BO  Inflicted  the  said  T.  J.  Britt  did  then  and 
there  die,  against  the  peace  and  dignity  of 
the  state  of  Arkansas."  The  defendant  filed 
a  demurrer,  and  also  a  motion  to  quash  tbe 
indictment,  on  the  ground  that  the  several 
allegations  were  at  variance;  it  being  charg- 
e.1  therein  that  "B.  J.  Britt"  was  shot  by  the 
defendant  and  that  "T.  J.  Britt"  died  from 
the  effects  of  the  wounds.  This  was  a  cleric- 
al error  In  tbe  preparation  of  tbe  Indictment 
and  the  court  properly  disregarded  it 

Error  of  the  court  is  assigned  in  refusing 
to  p»mit  the  defendant  to  prove  an  alleged 
statement  made  by  Britt  to  one  Hudson  that: 
"Tou  [Hudson]  ought  to  stand  up  for  your 
rights.  People  beat  you  out  of  a  whole  lot" 
Tbe  killing  occurred  at  Britt's  bouse.  He 
was  the  tenant  of  Hudson,  and  Tom  Bell,  ap- 
pellant's father,  had  been  one  of  Hudson's 
tenants  the  previous  year.  Tom  Bell  owed 
Hudson  a  balance  on  rent  and  left  a  lot  of 
corn  with  the  latter  to  be  held  until  this  rent 
should  be  paid.  Hudson  left  the  com  In 
Britt's  charge,  and  instructed  him  not  to  al- 
low the  com  to  be  taken  away  without  an 
order  from  bim.  He  also  promised  to  sell 
the  com  to  Britt  if  Bell  did  not  pay  tbe  bal- 
ance on  rent  and  take  It  back.  Subsequent- 
ly Bell  and  Hudson  made  a  settlement,  and 
Hudson  gave  Bell  an  order  for  the  com. 
Bell  and  bis  son,  the  appellant,  went  to  Britt's 
house  to  get  the  com,  and  the  killing  occur- 
red there.  Bell  failed  to  present  the  order 
given  bim  by  Hudson,  and  Britt  refused  to 
allow  the  com  to  be  taken.  Appellant  said 
to  bis  father:  "Why  don't  yon  go  and  get 
the  corn?"  Britt  then  /«id  to  appellant: 
"Why  don't  you  get  it?"  A  controversy  was 
thus  provoked  between  appellant  and  Britt, 
and  appellant  drew  a  pistol  from  his  bosom 
and  shot  Britt;  they  having  in  the  mean- 
time advanced  toward  each  other  in  a  threat- 
ening attitude.  There  Is  some  conflict  be- 
tween the  witnesses  as  to  the  circumstances, 
but  tbe  foregoing  Is  substantially  the  facts 
established  by  the  testimony.  Britt  was  un- 
armed at  tbe  time,  and  there  is  no  evidence 
that  he  was  about  to  do  api)ellant  any  serious 
t)odily  harm.  Now,  we  cannot  see  that  tbe 
statement  of  Britt  to  Hudson  excluded  by 
the  court  was  material.  In  the  firat  place, 
it  does  not  seem  that  the  remark  related  es- 
pecially to  the  Bells,  and  for  this  reason,  if 
for  no  other,  it  was  not  materiaL    But,  if  It 
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bad  done  so,  it  was  not  In  tbe  nature  of  a 
threat,  and  could  bave  shed  no  light  on  the 
clrctunstances  of  tbe  killing.  There  was  rery 
little  conflict  in  the  testimony  as  to  the  ma- 
terial facts.  No  error  was  committed  In  ex- 
cluding tbe  remark. 

Exception  was  also  taken  to  a  remark  made 
by  the  prosecuting  attorney  In  bis  argument 
to  tbe  jury,  as  follows:  "I  asked  Tom  Bell 
.Yesterday  If  he  made  that  statement."  Tom 
Bell  was  Introduced  as  a  witness  by  tbe  de- 
fendant, and  was  croBS-examined  by  tbe  pros- 
ecuting attorney  concerning  an  alleged  con- 
tradictory statement  made  by  bhn  before  tbe 
grand  Jury.  It  does  not  appear  from  tbe  rec- 
ord whether  the  remark  of  tbe  attorney  relat- 
ed to  a  question  propounded  to  Tom  Bell  out 
of  court  or  in  his  cross-examination  before 
tbe  Jury.  Tbe  transcript  of  Bell's  cross-ex- 
amination does  show,  howerer,  that  such  a 
question  was  asked  of  bim  while  on  the  wit- 
ness stand.  Nor  does  the  record  disclose  that 
tbe  prosecuting  attorney  undertook  to  state 
what  Bell's  reply  was  to  tbe  question,  nor 
that  defendant's  counsel  appealed  to  the  court 
to  exclude  tbe  remark.  Tbey  contented  them- 
selTes,  so  far  as  tbe  record  shows,  merely 
with  an  exception  to  tbe  remark.  This  was 
not  suflJdent,  eren  If  It  appeared  afllrmatlve- 
ly  that  tbe  remark  was  Improper.  Railway 
T.  Murphy,  74  Ark.  256,  86  S.  W.  42a 

Eirror  of  the  court  Is  assigned  In  refusing 
to  give  Instructions  numbered  4  and  10,  on 
tbe  subject  of  reasonable  doubt  The  court 
gave  three  Instructions  on  this  subject  asked 
by  appellant's  counsel,  and  they  were  suffi- 
cient to  cover  the  question.  Instruction  num- 
bered 8,  on  the  subject  of  killing  to  pre- 
vent the  commission  of  a  felonious  assault 
by  deceased,  and  instruction  numbered  12, 
on  tbe  subject  of  accidental  killing,  were  both 
properly  refused  because  there  was  no  evi- 
dence to  warrant  them. 

Other  exceptions  in  tbe  motion  for  new 
trial  are  argued  In  tbe  brief,  but  It  does  not 
appear  that  they  were  noted  In  tbe  record, 
and  they  cannot  therefore  be  considered. 

There  Is  nothing  In  tbe  record  showing  any 
Improper  ruling  of  tbe  court  to  tbe  prejudice 
of  tbe  defendant.  He  bad  a  fair  trial,  and 
was  convicted  by  tbe  jury  npf<n  evidence 
which  fully  warranted  tbe  verdict. 

Tbe  judgment  Is  therefore  affirmed. 


WOOD.VRD  et  al.  v.  STATE. 
<Suprenie  Court  of  Arkansas.    Oct  21,  1907.) 
1.  GannNAL  Law— Vebdiot— Abskssment  or 

PUNlSHireNT. 

Two  defendants  were  tried  together  under 
an  indictment  for  larceny  in  tbe  first  count  and 
receiving  stolen  property  in  the  second,  and  on 
the  trial  the  jury  returned  tbe  following  ver- 
dict: "We,  tbe  jury,  find  the  defendants  in  the 
first  count  not  guil^.  We,  tiu  jniy  find  the  de- 
fendants Kuilty  in  ae  second  count,  ai  charged 
in  the  Indictment  and  assess  their  punishment 
at  one  year  in  the  state  penitentiary."    Beld, 


that  the  verdict  was  not  objectionable,  as  too 
indefinite  to  fix  the  punishment  of  each  separ- 
ately. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  |  2107.] 

2.  Sams— EvinsncK— Othkb  Offbnseb  —  Acts 

Showing  Krowlkdok. 

In  a  prosecution  for  receiving  stolen  prop- 
erty, evidence  of  the  possession  of  other  stolen 
property  by  defendants  was  properly  admitted. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  (|  8Q,  829.] 

8.  Witnesses— CoKPKTKNCT  — Husband    and 
Wife. 

Where  two  defendants  were  tried  together 
nnder  a  joint  indictment  tbe  wife  of  neither 
was  a  competent  witness  for  the  codefendant  of 
her  husband,  where  her  testimony  in  any  way 
affected  the  interests  of  her  husband. 

SEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  .60,  Witnesses,  {  421.] 

Appeal  from  Circuit  Court  Jefferson  Coun- 
ty; Antonio  B.  Grace,  Judge. 

S.  B.  Woodard  and  another  were  convict- 
ed of  receiving  stolen  property,  and  appeal 
Affirmed. 

The  appellants  were  indicted  for  larceny 
in  the'  first  count,  and  for  receiving  stolen 
property  In  tbe  second  count,  and  tbe  Jury 
returned  the  following  verdict:  "We,  the 
jury,  find  the  defendants  In  tbe  first  count 
not  guilty.  B.  W.  Benton,  Foreman.  We, 
the'  jury,  find  tbe  defendants  guilty  in  tbe 
second  count  as  charged  in  the  indictment, 
and  assess  their  punishment  at  one  year  la 
the  state  penitentiary.  B.  W.  Benton,  Fore- 
man." Judgment  was  rendered,  sentraicing 
each  to  one  year  In  the  i)enltentlary,  and 
they  have  appealed.  Tbe  appellantSK  father 
and  son,  were  Uvlng  upon  and  running  a 
trading  boat  on  tbe  Arkansas  river.  Evi- 
dence was  adduced  tending  to  prove  that  the 
articles  In  question  were  stolen  by  a  man 
named  Walter  Christopher,  who  went  by  the 
name  of  John  Jones,  and  were  brought  to  the 
boat  by  bIm,  and  tliat  the  appellants  knew 
that  they  were  stolen  goods  when  received 
by  them.  Evidence  was  also  adduced  tend- 
ing to  prove  that  tbe  appellants  had  other 
stolen  property  upon  their  trading  boat 
Various  stolen  articles,  not  those  mentioned 
In  the  Indictment  were  Identified.  Evi- 
dence was  also  adduced  tending  to  prove  the 
appellants  not  guilty.  Objection  was  made 
by  appellants  to  the  testimony  showing  they 
had  other  stolen  property  than  that  for 
which  they  were  Indicted,  In  their  possession. 
The  appellants  were  tried  jointly,  and  dur- 
ing tbe  trial  tbe  wife  of  each  was  tendered 
as  a  witness  by  tbe  other  defendant  and 
severally  rejected. 

S.  B.  Woodard  &  Son,  in  pro.  per.  Wm. 
P.  Klrby,  Atty.  Gen.,  and  Daniel  Taylor, 
Asst  Atty  Oen.,  for  the  State. 

HILL,  O.  J.  (after  stating  tbe  facts  as 
above).  1.  Objection  is  raised  to  tbe  form 
of  the  verdict  as  too  Indefinite  to  fix  tbe 
punishment  of  each  separately.  It  was  man- 
ifestly Intended  by  tbe  jury  to  assess  their 
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punishment  at  one  year  each,  as  It  would  be 
Improbable  that  they  intended  a  Joint  sen- 
tence, each  serving  six  montlis,  alternately 
or  concurrently.  "While  absolute  certainty 
Is  not  essential  [In  a  verdict],  there  must  be 
certainty  to  a  common  and  reasonable  in- 
tent" 29  Amer.  &  Eng.  Encyc.  of  Law  (2d 
Ed.)  1016.  This  verdict  is  sufficient  to  meet 
the  requirement. 

2.  Objection  is  raised  to  the  evidence  of 
the  presence  of  other  stolen  property  in  the 
houseboat  of  the  appellants.  Mr.  WIgmore, 
in  discussing  where  evidence  of  other  of- 
fenses or  similar  acts  may  be  admitted,  says, 
regiirding  the  crime  of  stolen  goods:  "The 
act  of  possession  Is  in  this  class  of  cases  (ex- 
cept rarely)  conceded,  and  the  question  is  as 
to  the  criminal  intent,  and  specifically  as  to 
the  knowledge  accompanying  the  possession. 
In  what  way  does  the  fact  of  possession  of 
other  stolen  goods  at  other  times  throw  light 
upon  this  knowledge  or  this  intent?"  And 
he  answers  the  question  as  follows:  "(a) 
As  to  the  first  element,  it  may  be  assumed 
that  the  receipt  of  stolen  goods  is  in  Itself 
always  more  or  less  likely  to  result  in  a 
warning,  chiefly  because  the  owner  is  apt  to 
follow  them  up  and  reclaim  them,  but  also 
in  part  because  a  purchase  not  made  in  the 
ordinary  course  of  trade  has  often  suspicious 
features  about  the  vendor's  offer,  (b)  As  to 
the  second  element,  the  warning  thus  obtain- 
ed can  affect  the  subsequent  receipt  of  other 
goods  upon  one  condition  only,  namely,  that 
there  is  a  similarity  in  the  transactions;  i.  e., 
that  the  same  person  comes  to  dispose  of  the 
second -article,  or  that  the  second  article  Is 
of  the  same  lot  as  the  first."  1  Wigmore  on 
Evidence,  324.  In  discussing  the  admissibili- 
ty of  evidence  of  other  crimes,  this  court 
said:  "It  must  be  remembered  always  that 
such  evidence  is  admissible  only  for  the  pur- 
pose of  showing  particular  Intention,  knowl- 
edge, or  good  or  bad  faith,  when  these  are 
In  issue,  and  essential  to  constitute  the 
crime."  Howard  v.  State,  72  Ark.  586,  82 
S.  W.  196.  The  court  approved  this  case  In 
another  application  of  the  same  principle  in 
Johnson  v.  State,  75  Ark.  427,  88  S.  W.  905. 
There  was  no  error  in  admitting  evidence  of 
the  possession  of  the  other  stolen  property 
in  this  case. 

3.  As  to  the  admissibility  of  the  testimony 
of  the  wife  of  either  of  the  defendants,  while 
they  were  Jointly  upon  trial:  "Where  sev- 
eral persons  are  tried  together  under  a  Joint 
Indictment,  the  wife  of  neither  one  of  the  de- 
fendants is  a  competent  witness  against  a 
codefendant  of  her  husband,  where  her  tes- 
timony in  any  way  affects  the  interest  of  her 
husband."  6  Encyc.  of  Evidence,  880,  and 
authorities  cited.  See,  also,  Trowbridge  v. 
State,  74  Ga.  431;  Stephens  v.  State,  106  Ga. 
116,  32  S.  E.  13. 

The  appellants  seem  to  have  had  a  fair 
and  impartial  trial  according  to  the  prin- 
ciples of  criminal  Jurisprudence; 

Judgment  is  afiirmed. 


STUBBS  V.  PITTS  et  al. 
(Supreme  Court  of  Arkansas.    July  22,  1907.) 

1.  Vbndob  and  Purchasib— Purchase  Pbick 
— Patmest  bx  Thibd  Pebson— Rights  Ac- 
quired. 

While  one  compelled  to  pay  a  note  executed 
by  himself  and  a  purchaser  of  land  for  the  price 
may  hold  the  land  for  the  repayment  of  the 
money  paid,  this  does  not  divest  the  rights  of 
the  purchaser  or  his  heirs. 

2.  Tbubtb  —  Constbuotivb  Tbustb  —  Bstab- 
LiSHUBNT— Evidence — Suitioienot. 

In  an  action  by  the  heirs  of  a  purchaser  of 
land.   Who   had   given   notes   for   the  purchase 

&rice,  against  a  surety  on  the  notes  who  had 
een  compelled  to  pay  them  after  the  death  of 
the  purchaser,  and  to  whom  the  land  was  con- 
veyed on  such  payment,  to  establish  the  interest 
of  the  heirs  and  for  an  accounting  of  rents  and 
profits,  evidence  held  to  sustain  a  finding  that 
there  was  no  agreement  between  the  purcliaser 
and  the  surety  that,  if  the  surety  was  compelled 
to  pay  the  notes,  the  land  should  belong  to  her. 

3.  Vendor  and  Puechaseb  —  Operation  of 
Contract— Vendor  as  Trustee. 

Where  a  contract  for  the  sale  and  pnrcliase 
of  real  estate  is  made,  the  vendor  is  a  trustee 
for  the  purchaser,  who  holds  the  equitable  title, 
though  the  price  is  not  paid. 

[EH.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  |  376.] 

4k  Same— Purchase-Monet  Lien. 

The  purchase  money  until  paid  is  a  lien  on 
the  equitable  estate  of  the  purchaser,  and  pay- 
ment may  be  enforced  by  sale  of  the  purchaser's 
equitable  estate. 

[BM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  §;  624r-635.] 

6.  Trusts— Constbuotivb    Trusts— Bnfobcb- 

MENT. 

Where  a  purchaser  of  land  gave  his  notes 
with  a  surety  for  the  purdiase  price,  and  the 
surety  paid  the  notes  and  took  a  conveyance  in 
his  own  name  with  knowledge  of  the  facts,  the 
surety  took  only  the  right  of  the  vendor  to 
hold  the  premises  as  security  for  his  debt,  and 
equity  would  compel  him  to  convey  on  the  pay- 
ment thereof  with  interest 

6.  Saub. 

The  surety,  also  having  received  the  rents 
and  profits,  must  account  for  them  to  the  heirs 
of  the  deceased  purchaser. 

7.  Homestead— Rights  of  Surviving  Wira 
AND  Children. 

On  the  death  of  a  husband,  leaving  a  wife 
and  minor  children,  the  wife  is  entitled  to  a 
half  of  the  rents  of  the  homestead  and  the  chil- 
dren during  their  minority  to  the  other  half, 
and,  if  the  wife  abandons  her  right  by  executing 
a  conveyance  of  the  land  to  a  third  person,  her 
right  vests  in  the  children. 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig. 
vol.  25,  Homestead,  {{  271-285.] 

8.  Same. 

The  fact  that  a  widow  has  lost  the  right  to 
recover  her  portion  of  the  rents  of  the  home- 
stead of  her  deceased  husband  either  through 
laches  or  limitations  does  not  vest  the  right  to 
recover  snch  rents  in  the  children  until  they 
have  recovered  possession  of  the  homestead  from 
the  adverse  holder. 

9.  Samb. 

An  owner  of  a  homestead  died,  leaving  a 
wife  and  minor  children.  The  wife  remarried, 
and  for  a  year  lived  at  the  home  of  her  second 
husband.  The  homestead  was  in  the  possession 
of  a  tliird  person.  Beld,  that  the  rights  of  the 
children  to  the  entire  rents  of  the  homestead  did 
not  accrue  until  the  wife  abandoned  the  home- 
stead. 

[EM.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  25,  Homestead,  Si  277--^.] 
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10.  Tbcbtb  —  ConarrBnonvs  Tbdsts  —  Ek- 
FOBOBHENT— Rents  and  Pbofits— Recoveby 
— Amottnt. 

The  equitable  owner  of  a  homestead  died, 
leavinp  a  widow  &nd  minor  children.  His  snre- 
ty  paid  the  purchase-money  notes,  obtained  a 
conyeyance  in  his  own  name,  took  possession, 
made  improvements,  and  collected  the  rents. 
Held,  that  the  surety  was  charKeable  with  all 
the  rents  until  the  amount  of  the  cost  of  im- 
provements and  the  payment  for  the  land  was 
reimbursed,  after  which  the  children  conld  re- 
cover only  half  of  the  rents  until  they  recovered 
the  land  or  until  the  widow  acquired  a  new 
home,  subject  to  the  right  of  the  surety  to  com- 
pen!<ation  for  renting  the  land  and  collecting  the 
rents. 

Appeal  from  Tell  Chancery  Court;  J.  G. 
Wallace,  Chancellor. 

Actions  by  Nannie  M.  Pitts  and  another 
against  V.  E.  Stubbs.  Prom  a  Judgment  for 
plaintiffs,  defendant  appeals.  Reversed  and 
remanded. 

Brooks  &  Hays  and  Sellers  &  Sellers,  for 
a{)pellant.    Bullock  &  Davis,  for  appellees. 

RIDDICK,  3.  This  Is  an  action  in  equity 
to  establish  the  title  of  Nannie  M.  Pitts  and 
ber  daughter,  Gardle  V.  Stubbs,  to  an  In- 
terest la  187  acres  of  land  in  Yell  county,  the 
legal  title  to  which  is  in  Mrs.  Y.  B.  Stubbs, 
the  defendant  In  the  action. 

The  circumstances  out  of  which  the  litiga- 
tion arose  are  as  follows:  In  1882  one  Wil- 
liam Stubbs  purchased  from  John  Main,  of 
Missouri,  303  acres  of  land  in  Yell  county, 
Ark.  This  land  was  In  a  part  of  the  Ar- 
kansas river  bottom  known  locally  as  "Car- 
den's  Bottom."  The  land  was  fertile,  but 
subject  to  occasional  overflows,  and  at  that 
time  not  much  Improved.  William  Stubbs 
had  no  money,  and  purchased  the  land  on 
credit,  giving  bis  notes  to  Main  for  the  price, 
$2,100  with  10  per  cent,  interest  from  date, 
and  Main  executed  and  delivered  to  him  his 
written  obligation  to  convey  the  land  to  him 
upon  the  payment  of  the  purchase  price. 
Stubbs  took  possession  of  the  land  under  the 
contract,  and  commenced  to  improve  It;  but, 
when  the  purchase-money  notes  became  due, 
he  was  unable  to  pay  them.  In  the  mean- 
time, his  mother,  Mrs.  V.  E.  Stubbs,  had  re- 
ceived from  her  father's  estate  about  |1,400. 
She  agreed  with  her  son  and  the  agent  of 
the  vendor.  Main,  that  she  would  purchase 
116  acres  of  the  land,  pay  therefor  one  half 
of  the  purchase  price  that  her  son  had  agreed 
to  pay  for  the  whole  tract,  and  that  she 
would  Join  her  son  in  executing  new  notes 
for  the  remainder.  The  title  bond  was  there- 
upon surrendered  to  Main,  and  he  executed 
a  quitclaim  deed  to  Mrs.  Stubbs  for  116  acres 
of  the  land,  and  she  paid  him  half  of  the  pur- 
cliase  price.  She  or  her  son  paid  about  $200 
to  Main  on  the  price  of  the  other  part  of  the 
tract  purchased  by  William  Stubbs,  and  Wil- 
liam Stubbs,  gave  Main  two  notes  for  $425 
each,  with  10  per  cent,  interest  from  date  for 
the  balance  of  the  price.  These  notes  were 
signed  by  both  William  Stubbs  and  his 
mother,  but  she  was  only  a  surety  to  him,  as 


he  was  the  purchaser  of  that  part  of  the 
tract  There  Is  some  evidence  to  show  tliat 
after  the  original  title  bond  was  returned  to 
Main  he  never  executed  another  title  bond, 
though  that  point  Is  not  very  material,  for 
the  notes  executed  by  Stubbs  and  his  mother 
to  Main  recite  that  they  were  executed  for 
the  purchase  price  of  the  land,  and  give  an 
accurate  description  of  it.  On  December  11, 
1884,  Stubbs  paid  $100  on  one  of  these  notes. 
He  died  In  November,  1883,  without  making 
any  further  payments.  At  the  time  of  his 
death,  he  had  made  considerable  Improve- 
ment on  the  land,  and  had  about  50  acres  in 
cultivation.  He  lived  on  the  land  with  his 
family;  It  being  his  home.  Afterwards,  in 
January,  1890,  Mrs.  Stubbs,  his  mother,  paid 
the  remainder  of  the  purchase  money  on  the 
land,  which  the  evidence  shows  was  $880,  and 
Main  executed  a  quitclaim  deed  conveying 
the  land  to  her.  The  deed  recited  a  consid- 
eration of  $1,050.  After  the  death  of  Stubbs, 
his  wife  did  not  reside  on  the  place  again, 
which  passed  into  the  hands  of  Mrs.  Y.  E. 
Stubbs,  she  claiming  to  be  the  owner  by  rea- 
son of  the  fact  that  she  bad  {tald  the  larger 
part,  if  not  all,  the  purchase  money,  and  had 
received  a  deed  from  Main  conveying  the  land 
to  her.  Since  she  took  possession,  she  has 
had  nearly  ail  of  it  cleared  and  put  in  culti- 
vation, has  bad  several  houses  and  bams 
erected  on  it  for  the  use  of  tenants,  by  reason 
of  which  its  value  has  been  greatly  Increased. 
At  the  time  of  his  death  William  Stubbs  left 
two  infant  children.  One  of  them,  Mattie, 
a  child  by  a  former  wife,  was  reared  by  Mrs. 
Y.  E.  Stubbs,  ber  grandmother.  The  other, 
Gardle  Stubbs,  was  bom  only  a  few  montlis 
before  her  father's  death,  and  after  his  death 
lived  sometimes  with  her  grandmother,  and 
sometimes  with  ber  mother,  who  subsequent- 
ly married  one  Pitts.  Mattie  Stubbs  is  now 
a  married  woman;  her  husband  belug  one 
LynclL  In  March,  1905,  Mrs.  Pitts  and  her 
daughter,  Gardle  Stubbs,  brought  this  action 
in  the  Yell  chancery  court  for  the  Dardanelle 
district.  In  which  they  set  out  the  facts  stated 
above,  and  alleged  that  the  rents  and  profits 
received  by  Mrs.  V.  E.  Stubbs  from  the  187 
acres  of  land  bought  by  Stubbs  had  more 
than  repaid  the  money  advanced  by  lior  to 
pay  the  purchase  notes  and  Interest  thereon, 
with  costs  of  all  improvements  made  by  her, 
wherefore  they  asl^ed  that  Gardle  Stubbs  and 
Mattie  Lynch  be  declared  to  be  the  equitable 
owners  of  the  land,  subject  to  the  dower  in- 
terest of  Mrs.  Pitts,  and  that  Mrs  V.  E. 
Stubbs  be  compelled  to  account  for  the  rents 
and  profits  received  over  and  above  the 
amounts  expended  by  her.  Mrs.  Mattie 
Lynch,  the  married  daughter,  refused  to  Join 
In  this  action,  and  was  made  a  defendant. 
Mrs.  Stubbs  filed  an  answer,  in  which  she 
denied  that  plaintiffs  had  any  Interest  in  the 
land,  or  that  they  had  any  right  to  require 
her  to  account  for  the  rents  and  profits 
thereof. 
On  the  bearing,  the  cluiucellor  found  in 
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favor  of  the  pliilntlCrB,  and  made  a  decree  In 
wblcli  he  held,  in  effect,  that  William  Stubbs 
bad  big  homestead  on  the  land ;  that  at  the 
time  of  bis  death  he  bad  paid  all  the  pur- 
chase money  except  $880 ;  that  this  was  paid 
>y  Mrs.  y.  E.  Stubbs  after  his  death;  that 
:be  rents  and  profits  had  more  than  repaid 
this  sum;  that  Mattie  Lynch  and  Oardie 
Stubbs,  daughters  of  William  Stubbs,  were 
In  equity  the  owners  of  the  land,  subject  to 
the  dower  interest  of  Mrs.  Pitts;  and  that 
the  plaintiffs  were  entitled  to  an  accounting. 
He  thereupon  appointed  a  master  to  hear  eTl- 
dence  and  state  an  account.  Gardle  Stubbs 
at  that  time  was  not  21  years  of  age,  and  the 
chancellor  appointed  commissioners  to  lay 
off  160  acres  of  the  land  as  a  homestead,  and 
to  make  partition  of  the  land.  On  the  coming 
in  of  the  report  of  the  commissioners  and 
that  of  the  master,  the  court  proceeded  to 
make  a  decree  partitioning  the  land,  declar- 
ing the  rights  of  the  parties  thereto,  and  al- 
so gave  a  personal  Judgment  In  favor  of  Gar- 
die  Stubbs  against  Mrs.  V.  E.  Stubbs  for  over 
$3,500,  and  a  Judgment  in  favor  of  Mrs..  Pitts 
against  her  for  1120.34  and  costs  of  the  ac- 
tion, the  costs  of  the  partition  being  taxed 
against  the  plaintiff  Oardie  Stubbs.  Mrs. 
Stubbs  appealed. 

The  contention  of  counsel  for  appellant  is 
that,  when  Mrs.  Stubbs  agreed  to  purchase 
and  pay  for  116  acres  of  the  land  and  to 
sign  the  notes  of  William  Stubbs  for  the  bal- 
ance due  for  the  remaining  187  acres,  it  was 
done  with  the  further  agreement  between 
herself,  the  vendor.  Main,  and  William 
Stubbs,  that  the  title  bond  executed  by  Main 
to  William  Stubbs  for  the  conveyance  of  the 
303  acres  purchased  by  him  should  be  sur- 
rendered to  Main,  and  that,  if  William  Stubbs 
failed  to  pay  the  notes  at  maturity,  she 
should  pay  them,  and  that  thereupon  Main 
should  execute  a  deed  conveying  the  land  to 
her,  and  that  all  interest  in  or  right  to  pnr- 
chase  the  land  held  by  William  Stubbs  should 
terminate.  They  say  that,  in  obedience  to 
this  contract,  Mrs.  Stubbs  after  the  death  of 
William  Stubbs  paid  the  purchase-money 
notes  on  which  she  was  surety,  and  received 
a  deed  from  Main  conveying  the  land  to  her, 
and  that  she  thus  became  the  absolute  owner 
of  the  land.  This  contention  is  based  mainly 
on  the  testimony  of  the  defendant  Mrs. 
Stubbs.  She  Is  not  only  an  interested  party, 
but  she  is  testifying  to  a  matter  that  happen- 
ed 20  years  before,  and  where  the  other  party 
to  the  contract  is  dead.  At  the  time  she  sign- 
ed the  notes  of  her  son  for  the  purchase  of 
this  land,  she  no  doubt  had  confidence  In 
htm,  and  felt  that,  if  she  was  compelled  to 
pay  for  the  land,  he  would  protect  her  in 
some  way,  and  she  may  have  believed  that, 
if  she  paid  for  the  land,  it  would  belong 
to  her;  but,  when  the  whole  circumstances 
are  considered,  we  are  of  the  (q[>inion  that 
the  chancellor  was  Justified  In  attaching  little 
weight  to  her  testimony  in  reference  to  the 
»ral  contract  above  referred  to,  and  in  finding 


that  there  was  no  agreement  on  the  part  of 
William  Stubbs  to  the  effect  that.  If  he  fail- 
ed to  pay  for  the  land,  it  ahonld  be  conveyed 
to  and  belong  to  her  on  the  payment  of  the 
notes  by  her.  Having  been  compelled  by  the 
death  of  her  son  to  pay  the  not^  tor  the 
purchase  price  of  the  land  which  she  had 
signed,  she  no  doubt  had  the  right  to  hold 
the  land  for  the  repayment  of  the  mon^  ad- 
vanced, but  that  did  not  divest  the  rights  of 
his  heirs  in  the  land.  Potts,  who  was  the 
agent  of  Main  and  through  whom  the  new 
contract  of  purchase  with  William  Stubbs  . 
was  made,  testified  that  he  remembered  that 
the  title  bond  was  surrendered  and  that  Mrs. 
Stubbs  became  the  purchaser  of  a  portion  of 
the  land,  paying  therefor  in  caah;  that  she 
agreed  to  assist  her  son  William  to  bny  the 
remainder  of  the  land,  and  signed  the  par- 
chase-money  notes  for  that  purpose,  but  he 
did  not  remember  that  there  was  any  agree- 
ment that  the  land  should  be  conveyed  to  her 
if  she  had  to  pay  for  It  On  the  contrary, 
testified  that  after  the  death  of  her  son  she 
said  to  him  that  "rather  than  lose  what  had 
been  paid  on  the  land  she  would  take  it  up 
for  the  children."  Counsel  for  defendant 
say  that  she  probably  referred  to  her  own 
children,  but  It  seems  unreasonable  to  believe 
this.  The  reference  was  to  the  children  of 
the  son,  and  tends  to  show  that  she  knew 
that  these  cliUdren  still  had  an  interest  In 
this  land.  The  statement  of  herself  and 
Potts,  the  agent  of  Main,  that  at  the  time  the 
deed  was  executed  by  Main  to  her  they 
thought  there  was  no  legal  obstacle  in  the 
way  of  such  a  conveyance,  amounts  to  noth- 
ing, for  it  was  only  their  opinion  as  to  the 
law,  and  does  not  show  that  the  facts  Justi- 
fied such  belief.  Besides,  If  she  paid  the 
money  and  took  the  deed  to  secure  herself, 
there  was  no  wrong  in  It;  but  she  cannot 
hold  the  land  after  the  money  Is  paid. 

There  is  no  question  that  William  Stubbs 
purchased  this  land  and  executed  Iiis  notes 
therefor,  which  described  the  land  and  re- 
cited that  they  were  executed  for  the  pur- 
chase price  of  the  land,  and  that  his  mother 
went  his  security,  and  afterwards  paid  the 
balance  due  on  the  notes,  and  received  a  con- 
veyance Of  the  land.  These  facts  are  estab- 
lished by  the  notes  and  other  evidence  be- 
yond controversy,  and  constitute  the  only 
solid  basis  upon  which  to  rest  the  decision 
in  this  case.  Taking  these  as  the  facts,  it 
is  dear  that  at  his  death  William  Stubbs  was 
In  equity  the  owner  of  the  land.  The  notes 
which  describe  the  land  and  recite  that  they 
were  given  for  the  purchase  money  thereof, 
taken  in  connection  with  the  undisputed  evi- 
dence that  he  was  the  principal  in  the  notes, 
that  he  took  possession  under  his  contract  of 
purchase  and  make  valuable  Improvements 
on  the  land,  show  that  he  had  a  contract 
for  the  conveyance  of  the  land  which  a  court 
of  equity  would  enforce.  "The  moment," 
says  Lord  Hatherly,  "that  a  contract  for  the 
sale  and  purchase  of  land  is  entered  into,  and 
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the  relation  of  vendor  and  vendee  Is  con- 
stituted, the  vendor  t>ecome8  a  constructive 
trustee  for  the  purchaser."  Shaw  v.  Foster, 
L.  R.  6  H.  Ia  821;  Lysaght  v.  Edwards, 
U  R.  2  Ch.  Dlv.  499-606.  This  is  founded  on 
the  principle  that  equity  treats  that  as  done 
that  ought  to  be  done.  By  the  terms  of  the 
contract,  the  purchase  price  ought  to  be  paid 
to  the  vendor,  and  the  land  ought  to  be  con- 
veyed to  the  vendee.  Equity  therefore  regards 
this  as  done.  The  consequences  of  this  doc- 
trine, says  Prof.  Pomeroy,  are  carried  out  As 
the  vendee  holds  the  equitable  estate,  "he  may 
convey  or  Incumber  It,  may  devise  it  by  will. 
On  bis  death  Intestate,  It  descends  to  his  heirs, 
and  not  to  his  administrators.  In  this  country 
his  wife  is  entitled  to  dower  in  it  A  specific 
performance  is  after  his  death  enforced  by 
bis  heirs.  In  short,  all  the  incidents  of  a 
real  ownership  belong  to  It"  1  Pomeroy  on 
Equity,  868.  In  commenting  further  on  this 
doctrine,  the  learned  author  says  that  it  is  a 
mistake  to  suppose  that  this  doctrine  does 
not  apply  until  the  purchase  price  is  paid. 
It  applies  at  once  so  soon  as  a  valid  contract 
of  sale  is  made,  though  until  the  purchase 
money  is  paid  it  is  a  lien  on  the  equitable 
estate  of  the  vendee,  and  by  the  enforce- 
ment of  this  lien  in  a  court  of  equity  the 
equitable  estate  of  the  vendee  may  be  sold 
or  cut  ott.  Note  to  sections  368,  1046,  1101, 
1260,  1261. 

Now,  it  is  clear,  as  before  stated,  that  Wil- 
liam Stubbs  had  an  equitable  estate  In  this 
land  that  descended  to  his  heirs.  This  es- 
tate was  not  lost  by  the  conveyance  to  Mrs. 
Stubbs,  for  she  knew  all  the  facts  and  took 
only  the  right  of  the  vendor  to  hold  the  land 
as  -security  for  her  debt.  Equity,  therefore, 
will  compel  ber  to  convey  the  land  upon  the 
payment  of  the  debt  and  interest  Aa  she 
has  taken  possession  of  the  land  and  col- 
lected the  rents  and  profits.  It  is  proper  that 
she  should  account  therefor  to  the  heirs. 
There  is  no  need  to  cancel  the  conveyance 
from  Main  to  her,  for  equity  can  compel  ber 
to  convey  to  the  heirs  or  vest  the  title  ac- 
quired by  ber  In  them  so  soon  as  the  pur- 
chase money  is  paid. 

The  next  question  relates  to  the  interest  of 
these  plaintiffs  In  the  land.  The  chancellor 
held  that  William  Stubbs  bad  a  homestead  In 
the  land,  that  Mrs.  Pitts,  the  wife  of  William 
Stubbs,  had  lost  her  homestead  Interest  in  the 
land  by  abandonment ;  and  that  Mattle 
Lynch  and  Oardle  Stubbs  were  entitled  to  a 
homestead  in  the  land  until  they  became  of 
age,  and  that  afterwards  Mrs.  Pitts  as 
against  them  was  entitled  to  a  dower  interest 
therein.  In  the  opinion  of  a  majority  of  the 
Judges,  this  decision  of  the  chancellor  was 
correct  But  the  fact  that  Mrs.  Pitts  has  lost 
her  homestead  Interest  in  the  land  does  not 
vest  the  right  to  recover  the  entire  rents 
thereof  in  the  two  children.  After  the  death 
of  a  husband  owning  a  homestead  his  widow 
la  entitled  to  the  possession  thereof,  but,  if 
there  are  minor  children,  she  must  share  the 


rents  and  profits  of  the  homestead  with  them 
until  they  arrive  at  age,  she  being  In  law  en- 
titled to  half  of  the  rents  and  the  children  to 
one  half.  If  the  widow  abandons  or  waives 
her  homestead  rights  by  some  definite  act  as 
by  executing  a  deed  thereto  conveying  the 
land  to  a  third  party,  the  right  thereto  vests 
in  the  children;  but  the  mere  fact  that  she 
has  lost  the  right  to  recover  her  portion  of 
the  rent^  and  profits  through  laches  or  the 
statute  of  limitations  does  not  vest  the  right 
to  recover  them  in  the  children,  until  they 
have  recovered  possession  of  the  homestead 
from  the  adverse  holder.  In  this  case,  the 
widow  never  conveyed  the  land,  and  the  only 
showing  that  she  had  acquired  a  new  home- 
stead Is  that  she  and  her  husband  had  a 
home  in  Conway  where  they  had  resided  for 
a  year.  The  only  specific  act  of  abandonment 
shown  was  that  she  had  for  a  year  previous 
to  the  time  she  testified  lived  at  the  home  of 
her  husband  in  Conway.  The  rights  of  the 
minors  to  the  entire  rents  of  the  homestead 
could  not  have  accrued  before  that  time. 
It  Is  true  that  the  right  of  Mrs.  Pitts  to  re- 
cover the  rents  and  profits  of  the  homestead 
from  Mrs.  Stubbs  Is  now  barred  by  laches. 
But,  if  Mrs.  Stubbs  had  waived  this  defense, 
admitted  ber  liability,  and  paid  one  half  of 
the  rents  and  profits  to  Mr&  Pitts,  the  heirs 
could  not  have  complained,  for  they  had  no 
right  to  the  rents  and  profits  of  the  widow's 
half  until  the  widow  had  been  guilty  of  some 
specific  act  of '  abandonment,  or  until  they 
had  recovered  possession  of  the  premises 
against  the  adverse  holder.  We  are  there- 
fore of  the  opinion  that  the  decree  of  the 
court  that  held  that  the  minors  were  en- 
titled to  call  Mrs.  Stubbs  to  account  for  the 
full  amount  of  the  rents,  without  regard  to 
whether  there  had  been  any  specific  act  of 
abandonment  of  her  part  of  the  homestead 
by  Mrs.  Pitts,  was  erroneous.  The  court 
did  not  err  in  charging  Mr&  Stubbs  with  the 
full  value  of  the  rents  and  profits  due  from 
the  land  as  against  the  improvements  and 
money  expended  by  her  in  paying  for  the 
land,  but  after  the  rents  had  paid  the  money 
paid  by  her  atfd  the  value  of  the  Improve- 
ments the  minors  can  recover  only  one  half 
the  rents  of  the  homestead  up  to  the  time  of 
the  recovery  of  the  land,  or  until  Mrs.  Pitts 
acquired  a  new  home.  The  other  half  be- 
longed to  their  mother,  and  Is  barred  by 
statute  of  limitations. 

The  findings  of  the  court  that  Mrs.  Stubbs 
only  paid  $880  on  the  purchase  price  of  the 
land  Is  in  our  opinion  against  the  weight 
of  evidence.  Mrs.  Stubbs  testified  that  she 
furnished  her  son  about  $200  or  more  to 
pay  on  this  land.  This  evidence  Is  not  con- 
tradicted, and  it  is  shown  that  she  had  mon- 
ey at  that  time,  while  her  son  was  very  poor, 
and  told  others  that  he  could  not  pay  the 
debt  besides,  the  deed  of  Main  to  ber 
recites  a  consideration  of  $1,050  paid  by  her. 
The  payment  of  the  purchase  price  of  thim 
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land  by  Mrs.  Stnbbs  has  been  the  means  of 
saving  a  valuable  piece  of  property  for  the 
heirs,  and  she  deserves  to  have  the  full 
amount  paid  by  her  returned,  with  interest, 
and  we  think  the  evidence  shows  that  she 
paid  at  least  the  amount  recited  in  the  deed. 

Five  dollars  per  acre,  the  amount  of  rents 
charged  against  Mrs.  Stubbs  for  the  use  and 
occupation  of  the  place  during  the  years  she 
controlled  the  place,  excepting  the  overflow 
years,  seems  to  us  excessive.  According  to 
the  findings  and  decree  of  the  court,  Mrs. 
Stubbs  took  this  tract  of  187  acres  of  land  In 
1886,  when  there  were  only  50  acres  cleared 
on  It,  and  practically  no  other  Improvements, 
excepting  the  fence,  a  small  cabin,  and  an 
old  houseboat,  when  very  little  of  the  pur- 
chase money  had  been  paid,  except  that  paid 
by  her,  and  so  managed  It  that  after  20  years 
she  had  put  nearly  the  whole  of  It  in  a  high 
state  of  cultivation,  erected  three  or  four 
tenant  bouses,  dug  wells,  and  erected  the 
necessary  bams  for  the  same,  paid  the  taxes 
and  repaid  herself  the  money  paid  for  the 
land,  and  saved  over  $3,500  for  one  of  the 
heirs,  nearly  as  much  for  the  other  and  over 
$100  for  the  wldoTv  of  her  son.  Besides  this 
she  reared,  clothed,  and  supported  one  of  the 
children  and  the  other  one  most  of  the  time. 
If  it  Is  true  that  Mrs.  Stubbs  has  made  all 
of  these  profits  out  of  a  small  farm  that  was 
subject  to  occasional  overflows  causing  the 
fences  to  be  washed  away,  and  requiring  the 
expense  of  replacing  them,  she  has  certain- 
ly  achieved  a  phenomenal  success  as  a  man- 
ager of  a  small  farm,  and  deserves  to  be 
made  a  public  guardian  of  small  estates  In 
that  county.  But  In  our  opinion  this  result 
Is  another  Illustration  of  the  fact  that  it  is 
much  easier  to  figure  out  profits  on  paper 
than  to  realize  them  by  actual  experience. 
Certainly  one  that  has  been  as  successful 
as  that  should  be  allowed  something  for  the 
loss  of  time,  care,  and  attention  that  she  gave 
this  place.  The  place  would  not  have  leased 
or  rented  Itself  or  collected  the  rents,  and  It 
seems  unjust  after  she  has  done  this  to 
charge  her  the  full  amount  of  the  rent  re- 
ceived by  her  without  any  allowance  for  the 
service  she  performed.  Tbe  evidence  tends 
to  show  that  the  rental  value  of  this  land  was 
when  rented  for  long  periods  $3.60  to  $5  an 
acre,  and  we  are  of  tbe  opinion  that  $4  an 
acre  Is  as  much  as  should  have  been  charged 
against  her. 

It  results  from  the  conclusions  reached  by 
us  that  the  account  must  be  restated.  The 
Judgment  is  therefore  reversed,  and  cause 
remanded,  with  an  order  that  the  account  be 
restated  in  accordance  with  this  opinion. 


ST.  LOUIS,  I.  M.  &  S.  BY.  CO.  v.  STAMPS. 

(Supreme  Court  of  Arkansas.    July  15.   1907. 
On  Rehearing,  Nov.  4,   1007.) 

1.  JtTBT  —  COHFETERCT    OV    JtmOBSnr  FOBICA- 

TiON  or  Opinions  fbom  RuuobSs' 

Opinions   of    Jurors    baaed    upon    common 
mmors  and  not  from  personal  knowledi^  are. 


by  express  provisions  of  the  statute,  not  ground 
for  cnallenge. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Jury,  U  449-457.1 

2.  Appeal— Revikw — Question  ot  Fact. 

A  finding  of  the  Jury  upon  proper  instmc- 
tioDB  that  decedent  was  not  guilty  of  contribu- 
tory negligence,  when  responsive  to  the  prepon- 
derance of  the  evidence,  will  not  be  disturbed. 
[EH.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  SS  3028-3934.] 

8.  NEOLiaBNCB— Acts  in  Bkebobncies. 

The  fact  that  a  person  caught  on  a  bridge 
by  a  train  attempted,  on  the  spar  of  the  mo- 
ment, to  reach  a  platform  by  running  in  ad- 
vance of  the  train,  when  he  might  have  reached 
safety  by  stepping  out  on  a  girder  running 
parallel  with  the  track,  does  not  render  him  as  a 
matter  of  law  negligent  in  his  choice,  although 
he  may  have  chosen  the  more  dangerous  course. 
[EM.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  37.  Negligence,  {{  98-m  ] 

4.  DEATn— Actions— Mbascbe  ot  Dauages— 
Compensation  fob  Pain  and  Sxtffebino. 
To  justify  damages  for  pain  and  suffering 
of  decedent  in  an  action  for  negligently  causing 
his  death,  there  must  have  been  some  apprecia- 
ble interval  of  conscious  suffering  after  the  in- 
jury. 

[EU.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Death,  {  106.] 

6.  Saue — Evidence. 

In  an  action  for  negligently  causing  the 
death  of  a  person  thrown  from  a  bridge  by  a 
train,  evidence  examined,  and  held  to  show  that 
he  was  not  instantly  killed,  but  that  he  experi- 
enced an  interval  of  pain  and  anguish  after  be- 
ing struck. 

6.  Same— Excessive  Daiu.oe8— Mental  and 
Physical  Suffebino. 

Five  hundred  dollars  damages  is  not  ex- 
cessive for  the  mental  and  physical  suffering  of 
a  person  who  was  struck  by  a  train  on  a  bridge, 
thrown  off  the  bridge,  and  drowned  in  the 
river  25  feet  below. 

[E3d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Death,  {{  125-130.] 

7.  Sake— Exeuplabt  DtAUAOKS. 

A  bridge  watchman  placed  himself  at  the 
end  of  tlie  bridge  as  was  his  doty,  and  signaled 
a  train  to  stop,  the  train  being  about  l.OOO 
feet  away.  The  signal  was  not  obeyed,  and  the 
train  without  warning  advanced  without  slack- 
ening speed.  In  violation  of  rules,  and  threw 
the  watchman  into  the  river,  where  he  was 
drowned.  Held,  that  $2,500  exemplary  damages 
were  not  excessive. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Death,  {  08.] 

8.  Tbial— iNSTBnonoNS— Impbopeb   Inbtbttc- 
TioNS  Cubed  by  Othebs, 

In  an  action  for  death  caused  by  negli- 
gence, an  oral  instruction  that  if  there  was  netf- 
ligence  on  the  part  of  defendant,  and  no  negli- 
gence on  decedent's  part  exemplary  damages 
migtit  be  allowed,  is  cured  when  Immediately 
withdrawn,  and  another  instmction  given  that 
such  damages  may  not  be  allowed  unless  the 
negligence  of  defendant  was  gross,  wanton,  and 
willful. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  SS  705-718.] 

Wood  and  Riddick,  JJ.,  dissenting  in  part. 
On  Petiton  for  Rehearing. 

9.  DAMAQES— EXEUPLABY     DAMAOEB  —  POWKB 
OF  JUBY  TO  AWABD. 

Exemplary  damages  are  to  be  given  in  the 
discretion  of  the  jury,  but  are  not  required  to 
be  given  In  any  case. 

[EM.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Damages,  SS  188-217.] 
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10.   TRIAI/— iNBTBUCnONB— lUFROPXB  INBTBUO- 

TiON  Cubed  by  Otheks. 

An  oral  instmction  which  was  an  nnneces- 
■ary  explanation  of  others  already  given,  stated 
tliat,  if  the  reqaisite  elements  were  found  pres- 
ent, the  jury  "will  find  •  •  •  exemplary 
damages,"  instead  of  saying  that  they  were 
authorised  to  find  them.  Held,  that  it  was  not 
prejudicial  where  the  proper  rale  was  incor- 
porated in  another  instruction,  and  the  improper 
instruction  when  objected  to  on  another  ground 
was  supplemented  by  a  correct  one. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {8  706.  718.] 

Appeal  from  Circuit  Court,  Woodruff  Coun- 
ty; H.  N.  Hutton,  Judge. 

Action  by  R.  D.  Stamps,  administrator  of 
8.  W.  Kirby,  against  the  St  Lonls,  Iron 
Mountain  &  Southern  Railway  Company  for 
his  decedent's  death.  Judgment  (or  plaintiff, 
and  defendant  appeals.    Affirmed. 

T.  M.  MebaSy  and  J.  B.  Williams,  for  ap- 
pellant. P.  R.  Andrews  and  H.  M.  Woods, 
for  appellee. 

HILL,  C.  J.  This  was  an  action  by  R.  D. 
Stamps,  as  administrator  ^f  the  estate  of 
8.  W.  Klrby,  to  recover  damages — compen- 
satory and  exemplary — for  his  death,  against 
appellee  railroad  company.  The  trial  re- 
sulted in  verdict  and  Judgment  for  $500  com- 
pensatory damages  for  the  benefit  of  the  es- 
tate, and  $2,900  exemplary  damages,  and  the 
railroad  company  has  appealed. 

S.  W.  Klrby  was  assistant  watchman  on  the 
appellant's  bridge  over  White  river,  near 
Augusta.  The  bridge  Is  a  drawbridge,  and  it 
was  the  duty  of  the  watchman  and  assistant 
watchman  to  open  the  draw  for  boats  when 
they  received  signals  from  them.  Boats  were 
given  precedence  over  trains,  unless  the  train 
was  too  close  to  be  stopped.  It  was  the  cus- 
tom and  duty  of  the  watchman,  when  he  re- 
ceived a  boat  signal,  and  no  train  then  being 
on  hand,  to  put  out  red  signal  flags  at  ei- 
ther end  of  the  bridge,  100  to  150  feet  away, 
before  opening  the  draw.  These  flags  called 
for  the  train  to  stop.  It  was  the  duty  and 
custom  of  the  watchman  to  go  to  the  end  of 
the  draw  when  the  train  approached,  and 
there  personally  signal  a  stop.  There  was  a 
«ignal  post  about  1,000  feet  west  of  the  bridge, 
'  at  which  the  engineers  were  to  give  notice  of 
their  approach  and  slow  down  the  speed  of 
their  trains,  and  get  them  under  control. 
There  was  another  post  called  the  "stop  post," 
about  150  feet  west  of  the  bridge,  and  trains 
were  to  stop  at  that  post,  unless  they  re- 
ceived the  proper  signal  to  proceed  across 
the  bridge.  The  draw  span  of  the  bridge  is 
270  feet  long— 135  feet  from  the  middle  pier 
to  either  end — and  the  bridge  proper  extends 
85  or  40  feet  west  of  the  end  of  the  draw 
span,  and  then  commences  the  approach  to 
the  bridge,  which,  on  the  west  side,  is  over 
1,000  feet  in  length.  On  the  20tb  of  Decem- 
ber, 1905,  Mr.  Klrby  was  in  charge  of  the 
bridge,  and  about  the  middle  of  the  after- 
noon he  received  a  signal  from  a  boat  to  open 
the  drawbridge,  and  he  proceeded  to  do  so, 


but  did  not  place  any  flags  at  either  end  of 
the  bridge.  He  unlocked  the  west  end,  and 
this  caused  the  rails  on  the  draw  to  be  raised 
above  the  rails  with  which  they  were  con- 
nected when  the  draw  was  closed.  The  east 
end  had  not  been  unlocked.  A  freight  train 
whistled  from  the  west  when  at  a  distance 
variously  estimated  from  1,200  to  2,000  feet 
from  the  bridge.  Klrby  responded  to  this 
signal,  but  when  and  where  was  the  contro- 
versy. That  he  was  caught  by  the  engine 
between  the  west  end  and  the  center  of  the 
bridge,  as  he  was  running  back  from  the  west 
end,  cast  Into  the  river,  and  drowned,  are 
facts  established.  It  was  some  two  months 
before  his  body  was  recovered. 

There  were  four  eyewitnesses  besides  the 
engineer  and  fireman.  Three  of  these  were 
Introduced  by  the  appellee,  and  one  by  ap- 
pellant They  all  say  that  Kirby  was  un- 
locking the  draw  when  the  train  whistled, 
and  that  he  at  once  went  to  the  west  end  of 
the  draw  with  bis  signal  fiag;  was  there 
waving  to  the  train  when  it  came  In  sight 
around  the  curve,  a  distance  of  not  lees  than 
800  feet  and  usually  estimated  at  1,000  or 
more.  The  engineer  and  fireman  say  that 
Klrby  was  not  at  the  west  end  of  the  bridge 
when  the  train  came  In  sight;  that  the  first 
time  he  appeared  was  when  the  train  was 
near  the  stop  sign,  some  200  or  300  feet  away, 
when  he  began  signaling  from  near  the  center 
of  the  bridge.  Then  the  engineer  attempted 
to  stop;  put  on  the  emergency  brake  and 
sanded  the  track,  the  steam  had  already  been 
cut  off,  and  tliat  was  all  that  could  have  been 
done  to  bring  the  train  to  a  stop.  The  en- 
gineer says  that,  owing  to  the  curve  aftd 
grade  at  that  point  It  was  very  Inconven- 
ient to  stop  long  trains  Just  before  reaching 
the  bridge,  and  that  the  custom  had  grown 
up  among  engineers  of  getting  their  trains 
under  control  when  about  1,200  feet  away 
and  watching  for  the  signals  on  the  track 
as  to  the  bridge  being  clear,  and.  If  It  was 
clear,  to  proceed  without  pause  so  as  to  make 
the  curve  and  grade.  If  the  signal  flags  were 
out  they  could  see  them  In  time  to  come  to 
the  necessary  stop ;  that  In  this  instance,  he 
had  his  engine  under  control  at  that  point 
and  looked  out  where  the  flag  should  have 
been,  and,  not  seeing  It  assumed  that  the 
bridge  was  clear,  and  released  bis  brakes 
and  went  ahead;  that,  when  Klrby  did  ap- 
pear upon  the  bridge,  he  could  not  regain 
control  of  the  train  at  once  because,  having 
Just  released  the  brake,  the  air  was  out  of  It 
and  prevented  his  getting  the  train  under 
Immediate  control ;  that  he  ran  on  the  bridge 
and,  striking  the  upraised  track  on  the  draw, 
the  locomotive  and  one  or  two  cars  were 
derailed.  The  bridge  was  considerably  torn 
up  by  the  derailment  The  train  stopped  a 
little  short  of  the  middle  of  the  bridge. 

The  decided  weight  of  the  testimony  Is  that 
the  absence  of  the  flags  at  the  distance  of 
100  or  150  feet  from  the  bridge  had  nothing 
to  do  with  the  action  of  the  train,  for  the 


Digitized  by 


Google 


1116 


104  SOUTHWESTERN  RBPORTEH. 


(Ark. 


witnesses  say  that  Kirby  was  In  plain  sight, 
waving  his  flag  before  the  train  came  in 
view;  It  was  Indisputably  established  that 
a  man  standing  at  tlie  west  end  of  the  draw 
where  they  say  Elrby  stood  could  be  seen 
further  down  the  track  than  a  stationary 
signal  flag  posted  at  the  usual  place.  This 
was  admitted  by  the  engineer  himself.  The 
irreconcilable  conflict  in  the  evidence  is  as 
to  Klrby  being  at  this  point  when  the  train 
came  in  sight  Other  facts  will  be  stated 
as  the  different  Issues  are  discussed. 

1.  A  question  preliminary  to  the  merits  of 
the  cause  of  action  is  presented  as  to  the 
qualification  of  certain  Jurors.  These  Jurors 
stated  that  they  had  formed  opinions  regard- 
ing the  case,  and  that  it  would  require  evi- 
dence to  remove  those  opinions;  but  they 
stated  that  their  opinions  were  based  npon 
common  reports  and  rumors  and  not  from 
personal  knowledge  nor  derived  from  witness- 
es, and  these  opinions  would  not  preclude 
them  from  considering  the  case  fairly.  This 
statement  from  Sulllns  v.  State,  79  Ark.  127, 
95  S.  W.  159,  Is  applicable  here :  "We  attach 
little  importance  to  their  [Jurors']  statements 
that  It  would  take  evidence  to  remove  the 
opinions  held  by  them ;  for.  If  one  man  has 
an  opinion  of  any  kind,  It  Is  natural  that  it 
should  take  evidence  of  some  kind  to  remove 
It  That  would  be  true  of  an  opinion  formed 
from  rumor  merely,  but  our  statute  express- 
ly provides  that  such  an  opinion  shall  be  no 
ground  for  challenge." 

2.  It  is  insisted  that  Eirby  .was  gvillty  of 
contributory  negligence  In  two  particulars: 
First  In  falling  to  put  out  a  danger  flag 
before  attempting  to  open  the  draw.  The 
court  In  the  tenth  Instruction,  given  at  the 
instance  of  the  appellant,  which  will  be  set 
out,  submitted  this  question  to  the  Jury,  and 
the  finding  of  the  Jury  that  his  failure  in 
this  respect  did  not  contribute  to  the  accident 
cannot  be  disturbed,  and  is  responsive  to  the 
preponderance  of  the  evidence.  The  second 
ground  of  the  alleged  contributory  negligence 
Is  that  he  could  hare  stepped  out  of  the  way 
of  the  train,  and  got  upon  a  floor  beam. 
These  fioor  beams  are  about  20  feet  apart 
and  cross  the  girders,  which  run  parallel 
with  the  track,  and  they  are  for  the  pur- 
pose of  riveting  the  bridge  together.  They 
are  12  or  14  inches  wide,  and  from,  the  rail 
to  the  upright  post  of  the  superstructure  the 
distance  is  5^  feet  An  engine  or  car  ex- 
tends about  2%  feet  over  the  rail,  thus  leav- 
ing a  space  of  about  3  feet  by  12  or  14  inches 
for  a  person  to  stand  on,  and  be  clear  of  a 
passing  train.  Some  of  the  witnesses  thought 
Kirby  might  have  escaped  danger  by  getting 
out  on  one  of  these  fioor  beams,  while  others 
regarded  it  as  a  risky  venture.  There  was  a 
platform  about  60  or  60  feet  back  from  the 
west  end  of  the  draw.  This  was  about  18 
feet  lengthwise  with  the  track,  and  16  feet 
wide.  It  was  called  a  "Jigger."  And  there 
was  a  little  house  in  the  center  of  the  draw 
span,  over  the  middle  pier.    Kirby  was  evi- 


dently trying  to  reach  one  of  fbese  places  as 
be  ran  from  the  approaching  train.  Wher& 
there  are  two  courses  left  open  to  a  ponon  in 
the  face  of  Imminent  danger,  and  be  chooses 
on  the  spur  of  the  moment  the  one  whl<^  1» 
really  the  more  dangerous,  he  cannot  be  held 
as  a  matter  of  law  to  be  negligent  In  bis 
choice,  although  by  choosing  the  other  course 
he  might  have  escaped.  In  this  instance,  had 
he  chosen  to  have  stepped  out  on  a  floor  beam 
and  been  knocked  Into  the  river  by  a  flying 
timber,  the  argument  might  as  well  have  been 
made  that  he  should  have  tried  to  reach  the 
platform.  The  court  submitted,  at  the  In- 
stance of  appellant  the  question  of  contribu- 
tory negligence  in  this  respect  to  the  Jury- 
in  the  twelfth  instruction,  which  will  be 
found  in  the  statement  There  is  nothing  in 
the  record  to  justify  the  court  in  disturbing 
the  acquittance  of  the  deceased  of  contribii- 
tory  negligence  in  either  respect 

3.  The  next  point  raised  is  that  there  was 
instant  drath,  and  hence  compensation  for 
pain  and  suffering  prior  to  death  cannot  be 
sustained.  The  facts  testified  to  by  eyewit- 
nesses were  that  the  steam  cylinder  of  the 
locomotive  struck  Mr.  Kirby  on  the  hip  and 
knocked  him  from  the  bridge,  and  he  fell 
on  a'n  Iron  girder,  parallel  with  the  bridge; 
that  he  struck  this  girder  with  some  force, 
enough  to  make  bim  bounce,  and  then  he 
dropped  his  flag,  which  fell  on  one  side  of  the 
girder  and  he  on  the  otber;  and  that,  as  he 
fell  from  it,  he  drew  up  his  hands  close  to 
bis  breast  Another  witness  saw  his  left 
arm  raised  as  he  was  falling.  The  bridge 
was  20  or  25  feet  above  the  water.  The 
river  was  swift  and  deep  at  this  point  Be 
was  not  seen  after  his  fall.  The  train  was 
making  so  much  noise  that  it  is  not  known 
whether  he  made  any  outcry  or  not  When 
the  body  was  found  some  two  months  later 
there  were  indications  of  bruises  on  the  head. 
For  a  recovery  to  be  had  for  pain  and  suf- 
fering, there  must  be  some  appreciable  inter- 
val of  conscious  suffering  after  the  injury 
and  before  death.  St  L.,  I.  M.  &  Son.  Ry.  Co. 
v.  Dawson,  68  Ark.  1,  56  S.  W.  46.  In  Tex- 
arkana  Gas  Co.  v.  Orr,  69  Ark.  215,  27  S. 
W.  66,  43  Am.  St  Rep.  30,  it  was  said  "that 
the  struggles  of  deceased  were  of  the  brief- 
est character.  He  cried  out  twice,  and  his 
hands  were  burnt  and  drawn  by  tJie  wires. 
He  died  almost  instantly."  Tet  in  that  case 
a  recovery  for  conscious  pain  and  suffering 
was  sustained.  There  is  a  conflict  in  the 
authorities  as  to  whether  in  case  of  death  by 
drowning  there  can  be  a  recovery  for  con- 
scious pain  and  suffering.  See  Railway  Co. 
V.  Dawson,  supra.  It  cannot  be  said.  In  view 
of  the  evidence  above  detailed,  that  there 
was  not  a  substantial  interval  of  conscious 
mental  and  physical  suffering  from  the  time 
Mr.  Kirby  was  struck  on  the  Wp  by  the  loco- 
motive on  the  bridge  until  he  met  his  death 
in  the  river  below;  nor  can  it  b«  said  that 
the  Jury's  verdict  of  $500  is  an  excessive 
compensation  for  such  suffering. 
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4.  The  remaining  question  Is  as  to  exem- 
plary damages.  The  testimony  of  tbe  engi- 
neer and  the  fireman  cannot  be  reconciled  with 
that  of  the  other  eyewitnesses.  It  is  Impos- 
«iMe  to  talce  it  as  explanatory  of  facts  estal>- 
lished  by  other  witnesses,  for  it  is  in  direct 
«onflict  upon  a  vital  point  The  witnesses 
«rho  saw  the  engineer  and  fireman  say  that 
-they  were  looking  ahead.  They  also  testify 
that  they  were  keeping  a  sharp  lookout  And 
yet  they  say  that  they  did  not  see  Klrby  on 
-the  west  end  of  the  bridge  signaling  to  them 
418  soon  as  the  train  rounded  the  curye,  and 
they  say  that  he  was  not  there  then  nor 
later,  and  that  he  did  not  appear  until  they 
were  within  200  or  SOO  feet,  when  he  com- 
menced signaling  them  from  near  the  center 
■ot  the  bridge;  whereas,  as  stated,'  the  other 
eyewitnesses  say  that  it  was  before  the  train 
came  In  sight  that  Klrby  went  out  uiwn  the 
west  end  of  the  draw,  and  was  there,  signal- 
ing the  train,  when  It  was  distant  about 
1,000  feet  Either  their  testimony  must  be 
accepted  and  that  of  the  engineer  and  fire- 
man discarded,  or  the  latter  accepted  and  the 
former  discarded.  The  Jury  is  the  tribunal 
which  settles  such  matters,  and  it  has  dis- 
carded the  testimony  of  the  engineer  and  fire- 
man, and  this  court  must  take  as  the  truth 
of  the  case  the  testimony  of  these  other  eye- 
witnesses. It  was  proved  that  the  train  ap- 
proached the  bridge  without  slackening  speed 
(some  say  It  was  running  20  miles  an. hour 
when  It  struck  the  bridge)  which  was  con- 
■  trary  to  the  mles  of  the  company  (and,  it 
must  be  added,  contrary  to  common  sense 
and  common  prudence  as  well);  but  it  was 
sought  to  t>e  Justified  by  custom.  Be  that 
as  It  may,  nothing  can  Justify  the  running  of 
a  train  upon  a  drawbridge  in  this  mftnner 
when  a  man  was  standing  upon  it  waving  a 
danger  signal.  Klrby  was  35  or  40  feet  back 
from  the  west  end  of  the  bridge,  at  the  be- 
ginning of  the  draw  span,  and  was  60  feet 
west  from  the  platform  called  the  "jigger," 
and  135  feet  from  the  bouse  in  the  center  of 
the  bridge.  The  only  other  places  where  he 
could  seek  safety,  and  that  a  precarious  safe- 
ty, were  the  floor  beams,  which  occurred 
about  every  20  feet.  It  was  Klrby's  duty 
to  be  where  be  was,  at  the  end  of  the  draw ; 
and,  if  the  operatives  of  the  train  had  obey- 
ed the  rules,  he  was  safe  in  being  there.  If 
they  bad  obeyed  the  signals  given  by  him, 
and  there  Is  no  circumstance  or  custom  to 
excuse  their  failure  to  do  so,  he  was  safe. 
But,  instead  of  doing  either,  tuey  ran  upon 
bim  without  signal  or  warning.  There  was 
no  signal  given  that  they  Intended  to  disre- 
gard his  stop  sign,  and  he  had  a  rigtit  to  as- 
sume that  they  were  going  to  ot>ey  it.  Un- 
fortunately for  htm.  he  relied  upon  their 
obeying  his  signal  until  it  was  too  late  for 
him  to  save  his  life.  They  have  now  sought 
to  justify  their  conduct  by  saying  that  Kirby 
was  not  there.  But,  as  indicated,  the  court 
cannot,  in  the  light  of  the  finding  of  the  jury 
upon  substantial  evidence,  accept  that  as  the 


truth  of  the  case,  but  must  regard  It  other- 
wise. Taking  it  as  established  that  th^ 
were  looking  at  him  while  traveling  the  dis- 
tance of  1,000  feet  and  that  they  did  nothing 
to  warn  blm  of  their  intention  to  run  on  the 
bridge,  and  made  no  effort  to  stop  the  train 
until  too  late  to  save  bis  life,  can  it  be 
said  that  the  verdict  for  exemplary  damages 
was  not  sustained  by  sufficient  evidence?  In 
RaUway  Co.  v.  Hall,  53  Ark.  7,  13  S.  W.  138, 
Mr.  Justice  Sandels,  speaking  for  the  court 
in  bis  terse  style,  distinguished  the  elements 
of  exemplary  and  compensatory  damages, 
and  said  of  the  former  that  it  must  contain 
"the  element  of  willfulness  or  conscious  in- 
difference to  consequences,  from  which  mal- 
ice may  be  inferred";  and  that  "a  careiesa 
unconsciousness  of  plalntifTs  possible  dan- 
ger" was  not  sufficient  to  constitute  a  basis 
for  exemplary  damages.  Applying  this  prin- 
ciple here,  and  it  cannot  be  said  that  the  jury 
was  not  warranted  from  the  facts  in  evi- 
dence in  findhig  the  train  operatives  guilty  of 
"conscious  indifference  to  consequences,  from 
which  malice  may  be  Inferred." 

Criticism  is  made  of  the  instructions  in  re- 
gard to  exemplary  damages.  At  one  place  in 
the  oral  charge  of  the  Judge  to  the  jury, 
which  covered  tbe  issues  generally,  this  oe- 
curred:  **  'On  the  other  hand,  if  you  find 
there  was  negligence  on  tbe  part  of  the  road 
or  its  employes  and  no  negligence  on  the 
Itart  of  the  plaintiff,  you  will  find  punitive 
or  exemplary  damages,  that,  as  to  amount 
is  governed  by  the  same  rule;  that  is,  your 
sound  judgment  and  discretion.'  Here  objec- 
tion was  Interposed  to  this  instruction  by 
attorney  for  the  defendant  whereupon  at- 
torney for  plaintiff  arose  and  asked  the  court 
to  instruct  the  Jury  that  the  negligence  on 
tbe  part  of  tbe  defendant  in  order  to  sup- 
port punitive  damages,  must  l>e  wanton,  will- 
ful, and  gross,  and  thereupon  the  court  said, 
'Yes,  that  is  true,'  and,  turning  to  tbe  Jury, 
said,  'Tes,  gentlemen  of  the  jury,  before  you 
can  find  punitive  damages  in  any  amount, 
you  must  first  find  that  the  negligence  of  tbe 
defendant,  if  any,  was  gross,  wanton,  and 
willful;  that  is,  the  kind  of  negligence  of 
the  employes  of  the  railroad  company  in- 
flicting the  injury  in  violation  of  its  rules.' " 
As  above  seen,  the  trial  Judge  evidently 
through  oversight  left  out  the  necessary 
elements  of  exemplary  damages,  but  prompt- 
ly corrected  the  error  when  his  attention  was 
called  to  tbe  oversight  Although  the  latter 
part  of  bis  explanation  lacks  clearness,  if  it 
be  taken  in  connection  with  his  whole  charge, 
the  Jury  could  not  have  been  misled,  for  the 
Instructions  as  to  exemplary  damages  were 
full  and   explicit. 

Judgment  is  affirmed. 

Justices  WOOD  and  RIDDICK  agree  to 
tbe  opinion  except  as  to  exemplary  damages, 
and  they  dissent  as  to  the  affirmance  for 
exemplary  damages. 
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RIDDICK,  3.  (dissenting).  I  am  not  able 
to  concur  In  that  part  of  the  opinion  which 
upholds  the  judgment  for  exemplary  dama- 
ges. 

The  main  facts  In  the  case,  as  they  appear 
to  me,  are  as  follows:  S.  W.  KIrby,  for 
whose  injury  and  death  damages  are  sought 
In  this  case,  wns  an  assistant  watchman  em- 
ployed by  the  railway  company,  and  on  the 
day  he  was  killed  was  In  charge  of  Its  bridge 
across  White  river,  near  Augusta,  Ark.  It 
was  his  duty,  when  signaled  by  boats  de- 
siring to  pass  the  bridge,  to  open  the  draw 
for  them  to  pass  through.  The  regulations 
under  which  he  acted  required  that  before 
unlocking  the  draw,  he  should  place  red  flags 
about  100  feet  from  each  end  of  the  bridge 
to  notify  those  in  charge  of  trains  approach- 
ing the  bridge  that  the  draw  was  open  or 
about  to  be  opened.  On  the  day  of  the  ac- 
cident, a  boat  blew  a  signal  to  open  the  draw, 
and  Kli'by  commenced  to  open  it  without 
first  putting  out  the  flags  In  front  of  each 
end  of  the  bridge  as  the  regulations  required. 
He  unlocked  the  west  end  of  the  draw,  and 
then  went  to  the  east  end  of  the  draw  and 
began  to  unlock  that,  when  a  freight  train 
signaled  Its  approach  from  the  west  From 
the  west  end  of  the  bridge  the  track  curved 
south,  and  trains  coming  from  that  direction 
could  not  see  signals  from  the  center  of  the 
bridge  plainly  until  they  arrived  within  about 
200  yards  of  the  end  of  the  bridge.  After 
giving  the  signal,  It  was  the  duty  of  the  em- 
ployes in  charge  of  the  train  to  get  the  train 
under  control,  and  to  bring  it  to  a  stop  at  a 
post  called  the  "stop  post,"  which  was  about 
60  yards  from  the  end  of  the  bridge,  unless 
they  received  a  signal  from  the  bridge  watch- 
man to  go  over  the  bridge.  There  was  a  rise 
in  the  track  as  It  approached  the  bridge  from 
the  west.  This  grade  made  it  inconvenient 
to  stop  heavy  trains  at  that  place,  and  a 
custom  had  grown  up  among  engineers  of 
freight  trains  not  to  bring  such  trains  to  a 
full  stop  before  being  signaled,  but  to  slow 
up,  and.  If  no  danger  signals  were  seen,  to 
go  over  the  bridge  without  stopping.  When 
the  train  that  caused  the  Injury  approached, 
the  engineer  in  charge  gave  the  signal  of  Its 
approach,  and  slackened  its  speed  to  some 
extent,  but  the  engineer,  not  seeing  the  dan- 
ger signals,  did  not  bring  the  train  to  a  full 
stop  before  reaching  the  bridge.  When  KIr- 
by, the  watchman,  heard  the  train  signal, 
knowing  that  no  flags  were  out  to  indicate 
danger,  and  that  the  engineer,  unless  flagged, 
might  attempt  to  pass  the  bridge,  he  ran 
from  the  east  end  of  the  draw  span,  where 
he  was  at  work,  to  the  west  end  thereof  to 
signal  the  approaching  train.  It  is  not 
shown  whether  this  bridge  was  floored  so 
that  one  could  run  at  full  speed  on  It  or  not, 
but  remembering  that,  when  the  train  gave 
the  signal  of  its  approach,  it  was  not  much 
If  any  over  400  yards  away  from  the  bridge, 
that  Klrby  being  at  the  east  end  of  the  draw 
span  of  the  bridge  had  to  go  270  feet  or  90 


yards  to  reach  the  west  end  of  the  span,  and 
had  to  stop  on  the  way  to  get  a  flag  from  a 
small  house  In  the  center  of  the  bridge  with 
which  to  signal  the  train,  remembering  these 
things,  it  seems  certain  that,  if  the  train  as 
claimed  by  plaintiff  was  approaching  at  the 
rate  of  20  miles  an  hour.  It  must  have  gone 
four  or  five  times  the  distance  that  Klrby 
traveled.  When  he  reached  the  west  end  of 
the  draw,  the  train  must  have  been  several 
hundred  yards  nearer  the  bridge  than  it  was 
at  the  time  the  signal  of  Its  approach  was 
given,  and  It  could  not  have  l)een  very  far 
from-  the  bridge.  For  this  or  some  other  rea- 
son, the  engineer  did  not  discover  the  condi- 
tion of  the  bridge  until  it  was  too  late  to  stop 
the  train  ^before  reaching  the  bridge.  Just 
at  the  we'st  end  of  the  bridge  there  was  a 
small  platform  built  on  the  side  of  the  track 
called  a  "jigger."  This  platform  was  about 
50  feet  west  of  the  drav^  span  of  the  bridge. 
If  Klrby  had  reached  this  place,  he  would 
have  been  safe.  But  he  went  no  further 
west  than  the  end  of  the  draw  span.  After 
flagging  the  train  from  that  point,  and  seeing 
that  It  was  not  going  to  stop,  he  ran  back  to- 
wards the  center  of  the  draw  span,  probably 
to  seek  safety  in  the  small  bouse  built  on 
the  bridge  there.  Before  the  train  reached 
the  west  end' of  the  bridge,  the  engineer  and 
flreman  had  obeTerved  the  signals  given  by 
Klrby,  and  saw,  also,  that  the  west  end  of 
the  draw  span  was  unlocked,  and  were  no 
doubt  doing  all  they  could  to  stop  the  engine 
and  train.  Knowing  that  there  was  great' 
danger  in  remaining  on  the  engine  under 
such  circumstances,  the  fireman  jumped  from 
the  engine  to  the  "jigger"  platform  at  the 
end  of  the  bridge.  But,  despite  the  danger 
to  which  he  was  exposed,  the  engineer  re- 
mained on  his  engine.  Notwithstanding  his 
efforts  to  stop  it,  the  engine  went  on  the 
bridge,  and  mounted  the  draw  span  of  the 
bridge,  but  some  of  the  cars  were  derailed  by 
the  fact  that  the  span  had  been  unlocked 
and  was  higher  than  the  connecting  span. 
The  engine  ran  to  within  80  or  40  feet  of  the 
center  of  this  span,  and  before  It  was  stopped 
struck  Klrby  and  knocked  him  Into  the  river, 
causing  his  death. 

The  evidence,  I  think,  justified  a  finding 
against  the  company  for  actual  damages,  but 
"the  element  of  willfulness  or  conscious  In- 
difference to  consequences  from  which  malice 
may  be  Inferred  is  lacking,"  and  for  that  rea- 
son the  case  is  not  one  for  exemplary  dama- 
ges. Railway  v.  Hall,  6  Ark.  7,  IS  S.  W.  138. 
"A  mere  error  of  judgment  as  to  the  result 
of  doing  an  act  or  the  omission  to  do  an  act, 
having  no  evil  purpose  or  Intent  or  conscious- 
ness of  probable  Injury,  may  constitute  neg- 
ligence, but  cannot  rise  to  the  degree  of  wan- 
ton negligence  or  willful  wrong."  Railway 
V.  Bowers,  110  Ala.  829,  20  South.  845.  The 
Supreme  Court  of  the  United  States  in  a  case 
where  the  plaintiff  sought  to  recover  exon- 
plary  damages  on  the  ground  that  the  de- 
fendant was  guilty  of  gross  negligence,  re- 
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ferred  to  a  remark  of  BaroQ  Bolfe,  after- 
vrards  Lord  Gramwortb,  to  the  effect  that 
"gross  negligence  Is  the  same  thing  as  ordi- 
nary negligence  with  the  addition  of  a  vitu- 
perative epithet,"  and  said  "gross  negligence" 
Is  a  relative  term.  It  Is  doubtless  to  be  un- 
derstood as  meaning  a  greater  want  of  care 
than  is  implied  by  the  term  ordinary  negli- 
gence; but,  after  all,  it  means  the  absence 
of  care  that  was  necessary  under  the  circum- 
stances. In  this  sense  the  collision  In  con- 
troversy was  the  result  of  gross  negligence, 
because  the  employes  of  the  company  did  not 
use  the  care  that  was  required  to  avoid  the 
accident  But  the  absence  of  this  care, wheth- 
er called  gross  or  ordinary  negligence,  did  not 
authorize  the  Jury  to  visit  the  company  with 
damages  l)eyond  the  limit  of  compensation 
for  the  injury  actually  Inflicted.  Milwaulcce 
By.  C5o.  T.  Arms,  01  U.  S.  489,  23  L.  Ed.  374. 
There  are  many  other  well-consldered  cases 
that  support  the  rule  that  the  mere  fact  that 
a  defendant  has  been  guilty  of  negligence, 
whether  gross  or  not,  does  not  justify  the  im- 
position of  exemplary  damages,  unless  the 
circumstances  were  such  as  to  raise  the  In- 
ference of  malice  or  to  show  that  the  Injury 
was  willfully  inflicted.  Railway  v.  Hall,  63 
Ark.  T,  13  S.  W.  138;  Scott  v.  Donald,  165  U. 
S.  68,  17  Sup.  Gt  265,  41  L.  E».  632;  Mag- 
rane  v.  Railway,  183  Mo.  119,  81  S.  W.  1158; 
Alabama  Ry.  Co.  t.  Moorer,  116  Ala.  642,  22 
South.  900;  9  Am.  ft  Eng.  R.  Cases  (N.  S.) 
742. 

The  case  of  Railway  v.  Hall,  above  cited, 
and  which  Is  also  quoted  in  the  majority 
opinion,  declares  that  there  must  be  an  ele- 
ment of  willfulness,  or  that  the  circumstances 
must  be  such  as  that  malice  may  be  in- 
ferred; but  what  Is  there  lu  this  case  to 
show  willfulness  or  from  which  malice  can  be 
Inferred?  The  Idea  that  the  engineer  of  this 
train  approaching  a  bridge  across  a  deep 
navigable  river,  with  the  central  span  of 
this  bridge  fixed  so  that  It  could  turn  on 
hinges,  and  admit  the  passage  of  boats,  In- 
tentionally disregarded  the  signal  of  the 
watchman  to  stop,  that  he  did  this  knowing 
that  the  signal  meant  that  the  draw  span 
was  unlocked  and  unsafe  for  the  train ;  that, 
knowing  these  things,  he  ran  his  train  on 
the  bridge  willfully  or  with  conscious  In- 
difference to  the  danger  Incurred — is  about 
as  unreasonable  a  supposition  as  could  well 
be  Imagined.  The  evidence  of  all  the  wit- 
nesses shows  that,  when  Klrby  came  out  of 
the  small  house  on  the  bridge  where  he  went 
to  get  a  flag,  be  began  waving  the  flag  as  he 
went  towards  the  west  end  of  the  draw  span. 
He  must  have  been  waving  this  flag  when 
first  seen  by  the  engineer  and  fireman,  and 
until  they  saw  him  they  had  no  reason  to  be- 
lieve that  running  the  train  on  the  bridge 
would  result  in  injury  either  to  him  or  them- 
selves. Up  to  that  time,  there  could  not 
have  been  any  willfulness  or  anything  In- 
dicating malice.  They  both  testify  that,  so 
soon  as  he  was  seen,  the  engineer  applied  the 


emergency  brake,  and  tried  to  stop  the  train. 
It  ought  to  require  strong  evidence  to  show 
to  the  contrary,  for,  when  the  engineer  saw 
that  signal,  be  knew  that  it  meant  that  the 
draw  span  was  unlocked,  and  that,  unless 
the  train  was  stopped,  a  wreck  was  certain, 
and  that  the  whole  train  might  be  thrown  in 
tlie  river.  It  Is  quite  unreasonable  to  believe 
that  with  this  knowledge  he  made  no  effort 
to  stop  the  train,  unless  he  was  paralyzed  by 
the  appalling  danger  that  confronted  him. 
But  there  Is  really  no  evidence  to  contradict 
his  statement  that  he  at  once,  on  observing 
the  signal,  tried  to  stop  the  train.  It  Is  true 
certain  witnesses  testified  that  the  train  did  . 
not  slacken  Its  speed  for  some  time  after 
it  was  flagged  by  Kirby.  The  engineer  ex- 
plained that  the  reason  why  he  could  not 
check  the  train  more  quickly  was  that  he 
had  applied  the  air  brakes  before  he  got  in 
sight  of  the  bridge,  but,  not  seeing  any  dan- 
ger signal,  he  had  released  the  brakes  just 
before  he  saw  Kirby;  that,  on  seeing  Klrby 
waving  the  red  flag,  he  at  once  applied  the 
emergency  brakes  and  sanded  the  track,  but 
that,  the  air  having  been  used,  the  brakes 
would  not  at  once  give  the  full  amount  of 
pressure.  This  is  a  reasonable  explanation, 
which  is  not  contradicted,  but.  If  we  disre- 
gard that  entirely,  the  fact  that  the  speed 
of  the.  train  was  not  checked  may  show  that 
the  engineer  and  fireman  were  not  keeping 
a  lookout.  It  may  show  that  the  engineer 
did  not  exercise  due  skill  in  handling  the 
train,  but  that  is  a  very  different  matter 
from  showing  that  he  intentionally  ran  his 
train  on  the  bridge  after  seeing  the  signal,, 
and  knowing  that  the  draw  span  was  un- 
locked, and  that  the  danger  to  the  train 
and  himself  was  Imminent.  The  moment  that 
he  saw  Klrby  waving  the  red  fiag  he  must 
have  recognized  the  great  peril  to  himself, 
as  well  as  to  Klrby,  If  the  train  was  not  stop- 
ped. To  find  that  the  engineer  willfully  put 
the  life  of  Kirby  in  danger  is  to  find  that  he  . 
willfully  exposed  himself  to  great  and  Im- 
minent peril,  for  no  reason  whatever,  but  the 
evidence  shows  nothing  of  the  kind.  Negli- 
gence I  admit  Is  shown,  but  to  my  mind  the 
circumstances  all  rebut  the  idea  that  the 
injury  was  willfully  Inflicted,  or  that  there 
was  anything  wanton  or  willful  In  the  con- 
duct of  the  engineer.  For  that  reason,  I 
am  convinced  that  exemplary  damages  ought 
not  to  be  allowed. 

WOOD,  J.,  concurs  in  dissenting  opinion. 

On  Rehearing. 

HILL,  C.  J.  1.  Counsel  have  forcibly  re- 
argued this  case,  and  presented,  strongly 
fortified  by  argument,  the  dissenting  opinion 
of  the  late  Mr.  Justice  RIDDICK.  That  is 
one  of  the  strong  opinions  of  a  strong  man. 
The  point  of  difference  between  it  and  the 
opinion  of  the  majority  of  the  court  Is  In  the 
view  taken  of  the  evidence,  and  not  in  the 
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law.  The  writer  of  that  opinion  and  the 
Judge  who  agreed  with  blm  In  It  were  con- 
vinced  that  Klrby  was  not  standing  In  plain 
view,  waving  his  flag  at  the  end  of  the  draw, 
when  the  train  came  In  sight.  If  the  major- 
ity could  see  the  facts  that  way,  there  would 
be  no  escaping  the  conclusion  stated  in  the 
opinion  of  Mr.  Justice  RIDDICK.  There  was 
a  conflict  In  the  testimony.  Which  was  the 
truth  cannot  be  known  here.  The  Jury  has 
accepted  that  version  which  placed  Kirby  at 
the  end  of  the  draw,  waving  his  flag  in  plain 
view  when  the  train  came  in  sight,  some 
thousand  feet  distant  If  that  be  taken  as 
an  established  fact,  and  the  verdict  settled  it, 
then,  as  the  majority  see  It,  there  can  be  no 
escaping  the  sequence,  which  was  that  there 
was  a  "conscious  indifference  to  consequences 
from  which  malice  may  be  inferred."  It  is 
no  answer  to  say  that  this  version  must  not 
be  accepted,  because  the  engineer  would  not 
recklessly  run  into  an  open  bridge  to  his  own 
certain  destruction,  for  it  was  not  visibly 
opened.  The  partially  raised  rails,  only  a 
few  Inches  above  the  others,  could  not  pos- 
sibly have  been  seen  by  the  engineer  until 
he  was  on  the  bridge,  if  then.  So  far  as 
appearances  went,  he  was  merely  refusing  to 
obey  a  stop  signal,  and  to  his  eye  the  bridge 
was  ready  for  his  train.  Counsel  for  appel- 
lant have  presented  inconsistencies  and  con- 
tradictions in  the  testimony  of  the  four  wit- 
nesses who  place  Kirby  at  that  point  BSach 
of  them  saw  the  accident  from  a  different 
place.  Each  has  told  the  story  as  differently 
viewed ;  and  it  Is  to  be  expected  that  there 
would  be  inconsistencies  and  contradictions 
In-  such  testimony.  But  as  to  the  essential 
fact — ^before  the  train  came  in  sight  Klrby 
was  standing  on  the  west  end  of  the  draw, 
waving  his  flag— there  is  nothing  to  contra- 
dict the  testimony  of  any  one  of  them,  and 
nothing  that  the  court  can  see  which  weakens 
the  force  of  their  respective  statements  as  to 
this  fact 

2.  Counsel  insist  that  there  should  be  a  re- 
versal for  the  error  In  the  oral  instruction, 
and  say  that  the  erroneous  instruction  cannot 
t>e  cured  by  a  correct  one.  But  the  erroneous 
Instruftlon  was  so  quickly  withdrawn,  and 
the  correct  Instruction  substituted  immediate- 
ly upon  attention  being  called  to  the  error, 
that  the  court  is  unable  to  see  any  prejudice 
could  possibly  have  resulted. 

Another  error  Is  called  to  the  attention  of 
the  court  In  this  oral  charge  of  the  Judge, 
and  that  is  that  he  told  the  Jury,  If  the  req- 
uisite elements  were  present  "you  will  find 
punitive  or  exemplary  damages,"  instead  of 
saying  that  they  were  authorized  to  find,  etc. 
It  is  true  that  exemplary  damages  are  not 
required  to  be  given  in  any  case ;  merely  that 
certain  facts  may  authorize  a  Jury  to  award 
them  in  their  discretion.  2  Thompson  on 
Trials,  i  625;  1  Sedgwick  on  Damages,  i 
387.  This  error  occurred  In  the  paragraph 
of  the  oral  charge  that  has  heretofore  been 
noticed  as  erroneous.    Objection  being  made 


to  this  paragraph  by  the  defendant's  attorney, 
the  plaintiff's  attorney  at  once  saw  that  th» 
court  had  erroneously  left  out  the  elements  of 
grossnesB,  wantonness,  and  willfulness  re- 
quired, and  called  the  court's  attention  to  it, 
and  the  court  at  once  accepted  the  correction 
and  turned  to  the  Jury,  and  said:  "Yes, 
gentlemen  of  the  Jury,  before  you  can  find 
punitive  damages  in  any  amount  you  must 
And  first  that  the  negligence  of  the  defend- 
ant If  any,  was  gross,  wanton,  and  willful." 
This  was  a  correct  Instruction,  and  was  giv- 
en in  place  of  the  paragraph  which  had  Just 
been  objected  to,  which  contained  the  objec- 
tionable phrase  now  complained  of,  as  well 
as  the  objectionable  phrase  heretofore  com- 
plained of.  Evidently  the  objection  was  tak- 
en to  the  absence  of  the  gross,  wanton,  and 
willful  factors,  and  that  was  what  the  court 
Inserted,  and  his  attention  was  not  called  to 
the  fact  that  he  had  said,  "will  find,"  in- 
stead of  "may  find."  The  objection  to  this 
part  of  the  charge  by  defendant's  attorney' 
was  as  follows :  "Defendant  at  the  time  ob- 
jected and  excepted  to  that  part  of  the  court's 
oral  charge  to  the  Jury  upon  the  question  of 
punitive  or  exemplary  damages,  to  the  effect 
that,  if  there  was  negligence  upon  the  part 
of  defendant  and  no  negligence  upon  the  part 
of  the  deceased,  the  Jury  might  find  punitive 
or  exemplary  damages."  Thus  it  is  seen 
that  the  defendant's  attorney  at  the  time  con- 
strued this  as  a  mere  authorisation  to  find 
exemplary  damages,  and  not  as  a  direction  to 
dp  so.  It  must  be  borne  In  mind  that  this 
was  a  general  statement  unnecessarily  ex- 
planatory of  the  Instructions  which  had  been 
given,  one  of  which  correctly  stated  that  such 
damages  might  be  added  if  the  Jury  thought 
proper  under  the  circumstances. 

The  court  has  given  unusual  att^itloii  to 
this  case,  both  upon  Its  first  consideration 
and  now  upon  this  consideration,  because  it 
has  recognized  that  it  presented  a  difficult 
question  of  fact,  and  one  upon  which  the 
minds  of  the  Judges  of  the  court  have  drawn 
different  conclusions. 

But  the  majority  Is  of  the  opinion  that  the 
conclusion  heretofore  reached  was  the  cor- 
rect one,  and  the  motion  for  rehearing  Is 
denied. 


FOURCHE  PLANTING  CO.  ▼.  BROWN. 

(Supreme  Court  of  Arkausaa.    Oct  21,  1907.) 

Monet  Lknt— Eviokncb. 

In  an  action  against  the  membprs  of  a 
fencing  board  of  a  certain  district  and  the  dis- 
trict to  recover  certain  moneys  alleged  to  have 
been  advanced  by  checks  to  the  district  where 
the  district  denied  that  it  borrowed  the  money, 
but  set  up  that  the  checks  were  given  to  pay 
taxes  in  advance  for  5\tg  years  voluntarily,  evi- 
dence held  to  sustain  a  finding  that  the  amount 
sued  for  was  not  a  loan,  bat  in  payment  o{ 
taxes. 

Appeal  from  Pulaski  Chancery  Court;  Jes- 
se C.  Hart  Chancellor. 
Action  by  the  Fourche  Planting  Company 
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against  T.  G.  Brown  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
ilrmed. 

Aro^U^nt  sued  appellees  at  law,  and  then 
transferred  to  the  chancery  court,  on  the  fol- 
lowing Instruments: 

Exhibit  A:  "Fourche  Planting  Company. 
$841.00.  No.  1.614.  Little  Rock,  Ark.,  Mar. 
24th,  1002.  Pay  to  the  order  of  German  Na- 
tional Bank  for  acct  of  T.  C.  Brown  and  M. 
L.  Berthe,  Trustees  Fencing  Board  of  Fen- 
cing District  No.  3,  Nine  Hundred  and  Fort7- 
one  and  no  100  Dollars.  To  the  Bank  of 
Little  Ro<^,  Little  Rock,  Ark.  Fourche  Plant- 
big  Company,  by  M.  H.  Johnson,  Treas." 

Exhibit  B  is  drawn  to  same  effect  by  and 
6n  the  same  parties  for  $148.S0. 

Exhibit  C  is  as  follows:  "T.  O.  Brown  & 
Bro.,  -Manufacturers  of  Cypress  Lumber  and 
Shingles.  Sweet  Home,  Ark.  — ,  190 — .  $1,- 
089.50.  Little  Rock,  Ark.,  Mar.  24th,  1902. 
May  Ist,  1904,  after  date.  We,  as  commission- 
ers of  Fencing  District  No.  3,  of  Pulaski 
County,  State  of  Arkansas,  promise  to  pay 
Fourche  planting  Company,  One  Thousand 
Eighty  Nine  and  50-100  Dollars  value  re- 
ceived with  eight  per  cent  Interest  from  date 
till  paid — said  sum  and  Interest  to  be  paid 
from  taxes  accruing  or  collected  from  the 
above  said  district  T.  O.  Brown,  Com.  M. 
L.  Berthe." 

The  complaint  set  forth  substantially: 
That  appellant  was  a  domestic  corporation; 
that  it  executed  and  delivered  to  appellees 
the  two  checks  above  mentioned,  and  that  ap- 
pellees drew  and  expended  the  amount  of  the 
checks;  that  later  appellees  executed  the 
note  set  out  supra ;  that  Brown  and  Berthe 
were  at  the  time  of  the  making  of  the  papers 
members  of  the  fencing  board  of  district  8, 
and  that  they,  as  such,  immediately  after- 
wards formed  plans  for  the  building  of  a 
fence  around  said  district,  and  for  this  pur- 
pose employed  engineers,  surveyors,  and  oth- 
er agents,  and  provided  for  their  compensa- 
tion and  built  the  fence;  that  the  money 
which  they  obtained  from  appellants  was  for 
the  purpose  of  defraying  these  expenses  and 
was  so  expended;  that  Brown  and  Berthe 
deny  any  personal  liability,  and  that,  taking 
the  papers  together  on  their  face,  It  Is  uncer- 
tain In  law  whether  they  are  liable  personal- 
ly, or  whether  the  district  Is  liable  or  wheth- 
er they  are  all  liable  Jointly-  and  severally ; 
that  the  district  took  and  applied  the  money 
to  its  use,  and  should  be  liable,  even  though 
Brown  and  Berthe  were  liable;  that  the  dis- 
trict refuses  to  assess  and  collect  any  taxes 
to  pay  the  amount  claimed.  The  prayer  was 
for  a  decree  as  the  facts  might  show,  and  for 
process  against  the  district  to  have  the  mon- 
ey collected  and  the  debt  paid. 

The  district  answered,  denying  that  It  bor- 
rowed the  money,  and  alleging  that  It  did 
not  owe  it.  It  set  up:  That,  when  the  dis- 
trict was  formed.  It  was  found  that  a  levy 
of  8  per  cent  would  be  necessary  nipon  the 
assessed  value  of  the  property  In  the  dis- 
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trlct,  and  that  such  levy  was  made.  That 
thereafter  a  meeting  of  the  principal  property 
Owners  was  held  to  devise  means  In  addition 
to  the  one  year's  levy  to  build  and  pay  for 
the  fence.  It  was  ascertained  that  5^  per 
eeat.  payment  cash  on  the  property  would  do 
this.  John  Pumphrey,  then  president  of  the 
appellant  with  others,  proposed  and  urged 
that  course,  and  being  agreed  to  appellant 
paid  the  sum  sued  on  herein  being  5%  years' 
taxes  on  its  lands  and  the  lands  of  the  equi- 
table securities  company  then  rented  and  con- 
trolled by  appellant  It  denies  any  obligation 
was  given  for  said  sum,  and  no  pretense  was 
made  that  It  was  a  loan  or  other  than  the 
payment  of  taxes  for  more  than  one  year  and 
after  the  larger  portion  of  the  lands  had  been 
sold.  The  note  was  executed  more  than  fif- 
teen months  afterwards  without  authority 
and  without  consideration,  and  Is  a  nullity  as 
to  the  district  The  board  of  the  district  nev- 
er authorized  or  empowered  the  loan  or  the 
execution  of  the  notes.  The  district  Is  not 
advised  as  to  how  or  by  whom  the  said  pre- 
tended payment  of  $165  was  made,  but  de- 
nies that  it  was  made  by  its  authority.  It 
specially  pleads  three-year  statute  of  limita- 
tions; also  demurs.  Counsel  for  appellees, 
Brown  and  Berthe^  offered  a  general  denial 
to  the  complaint 

The  decree  recites  that  "the  court  being 
sufficiently  advised  upon  the  issues  arising 
herein,  doth  find  in  ftfvor  of  the  defendants." 

Qeo.  W.  Williams,  fOr  appellant  Qeo.  L. 
Basham  and  Vanglian  &  Vaughan,  for  appel- 
lee 

WOOD,  J.  (after  stating  the  facts  as  above). 
It  will  be  observed  that  one  of  the  Issues 
raised  by  the  answer  was  whether  or  not  ap- 
pellant advanced  the  money  to  appellee  dis- 
trict as  a  loan,  or  whether  It  paid  the  same  as 
taxes,  anticipating  and  paying  in  advance  the 
taxes  for  6V&  years.  This  is  purely  a  ques- 
tion of  fact  We  are  of  the  opinion  after  a 
careful  reading  of  the  transcript  that  a  de- 
cided preponderance  of  the  evidence  shows 
that  the  money  sued  for  herein  was  advanc- 
ed by  appellant  to  appellee  district  in  pay- 
ment of  five  and  one-half  years'  taxes,  that 
such  payment  was  made  by  appellant  volun- 
tarily through  its  duly  constituted  agents 
who  had  authority  to  make  such  payment, 
and  that  It  cannot  therefore  be  recovered 
back.  The  preponderance  of  the  evidence  is 
In  favor  of  a  finding  to  the  effect  that  the 
amount  sued  for  was  not  advanced  as  a  loan 
but  In  payment  of  taxes.  It  would  serve  no 
useful  purpose  as  a  precedent  for  us  to  take 
up  and  discuss  the  testimony  upon  which  our 
conclusion  is  reached.  The  facts  are  substan- 
tially as  set  forth  and  reviewed  In  appeUant's 
brief  from  pages  4  to  15,  Inclusive. 

Having  reached  this  conclusion  on  the 
facts,  the  Interesting  questions  of  law  so 
exhaustively  treated  In  the  brief  do  not  arise 
for  decision. 

The  decree  is  affirmed. 
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SOWDBRS  T.  ST.  LOUIS  &  S.  F.  R.  CO.  et  al. 

(St.  Louis  Court  of  Appeals.    Missouri.    Sept 
23,  1907.) 

1.  RAII.BOADS  —  INJUBIBS  TO  ANIMAra  —  AC- 
TION FOB  Double  Daicaoes— Defects  in 
Fence. 

In  an  action  for  killing  stock  under  the 
double  damage  act  (Rev.  St.  1899,  1 1105  [Ann. 
St.  1906,  p.  945]),  making  a  railroad  liable  in 
double  damages  for  the  killing  of  stock  gaining 
an  entry  to  the  right  of  way  at  places  where 
the  railroad  is  required  to  maintain  sufficient 
fences  or  cattle  guards,  it  is  the  condition  of  the 
fences  or  guards  at  the  point  where  the  animal 
enters  the  right  of  way,  and  not  the  point  of 
collision,  which  determines  the  liability  of  the 
railroad. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  {{  1451,  1452.] 

2.  Same. 

Where  an  animal  is  killed  at  a  point  where 
the  railroad  is  required  to  maintain  proper 
fences,  and  there  is  no  evidence  to  show  where 
the  right  of  way  was  entered,  it  is  a  proper 
inference  from  the  fact  of  collision  at  that 
point  that  the  animal  entered  where  the  colli- 
sion occurred ;  but  the  inference  being  a  dis- 
Sutable  presumption  of  fact,  where  there  is  evl- 
eace  as  to  the  place  of  entry,  it  does  not  pre- 
vail. 

3.  Evidence  —  Pbebumptions  —  NAT0BI  and 
Scope. 

Presumptions  are  divided  into  two  classes: 
Presumptions  of  law,  which  are  irrebuttable 
and  proceed  as  an  arbitrary  rule  of  law,  to 
the  effect  that  a  particular  inference  of  fact 
shall  necessarily  be  drawn  from  certain  estab- 
lished facts,  and  rebuttable  presumptions  or  pre- 
sumptions of  fact,  which  will  not  be  permit- 
ted to  contradict  or  overcome  facts  actually 
proved. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  (  73.] 

4.  Tbiait—Instbuctions— Effect  of  Failube 
TO  Request. 

Where  plaintiff  requests  no  instructions,  it 
is  not  error  for  the  court  to  refuse  to  instruct 
for  him  at  defendant's  request ;  the  right  of 
either  party  to  move  the  court  to  give  the  in- 
structions, granted  by  Rev.  St.  1899,  g  748 
[Ann.  St  1906,  p.  733],  being  a  personal  privi- 
lege which  he  may  waive. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial.  {  627.] 
8.  Same— Duty  of  Coubt  to  Instbuct. 

The  court  is  not  required  to  instruct  the 

Jorr  on  its  own  motion  under  Rev.  St  1899, 
748  [Ann.  St  1906,  p.  733],  providing  that 
the  court  may  of  its  own  motion  give  instruc- 
tions. 

[EH.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol,  46,  Trial,  S  627.] 

6.  Saue— Affucabilitt  of  iNSTsuonoNS  to 

Case. 

In  an  action  for  killing  a  cow,  under  the 
statute  making  a  railroad  liable  in  double  dam- 
ages for  the  killing  of  stock  which  has  entered 
the  right  of  way  through  defective  fences  or 
cattle  guards,  where  the  evidence  shows  that 
the  cow  entered  the  right  of  way  over  a  cattle 
Suaid  which  was  admittedly  insufficient,  and 
there  is  no  evidence  that  the  cow  entered 
through  a  defective  fence,  the  failure  to  define 
a  lawful  fence  by  instruction  is  not  error. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  46,  Trial,  88  596-602.] 

Appeal  from  Circuit  Court,  New  Madrid 
County;  Henry  G.  Riley,  Judge. 
Action  by  W.  H.  Sowders  against  the  St 


Louis  &  San  Francisco  Railroad  Company 
and  another.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

L.  F.  Parker  and  Moses  Whyback,  for  ap- 
pellants.   J.  V.  Conran,  for  respondent 

NORTONI,  J.  The  defendant  appeals 
from  a  Judgment  against  it  under  the  double 
damage  act  (section  1105,  Rev.  St  1899  [Ann. 
St  1906,  p.  945])  for  baying  killed  plain- 
tiff's cow,  which,  It  1b  alleged,  came  upon 
defendant's  track  by  reason  of  its  failure 
and  neglect  to  erect  and  maintain  sufficient 
fences  and  cattle  guards,  as  required  by  tbe 
statute  mentioned.  It  appears  from  the  evi- 
dence on  the  theory  of  plaintiff  that  his  cow 
passed  from  the  public  road  over  or  through 
defendant's  cattle  guard  adjacent  thereto, 
and  Inside  of  the  railroad  right  of  way  Just 
north  of  the  public  road  crossing;  that  while 
so  inside  the  right  of  way,  defendant's  loco- 
motive and  train  south-bound  collided  there- 
with at  a  point  about  20  feet  north  of  tbe 
cattle  guard,  by  the  force  of  which  colli- 
sion the  cow  was  thrown  to  the  soutbwant 
over  tbe  cattle  guard,  falling  In  the  public 
road  between  the  rails  of  its  track,  aud 
about  tbe  third  railroad  tie  south  of  the  cat- 
tle guard,  at  which  point  within  the  public 
road  the  cow  was  mangled  beneath  tbe  lo- 
comotive and  dragged  about  180  yards  to  the 
south,  where  the  train  was  stopped  and  the 
carcass  removed. 

Defendant's  theory  of  the  case  is  that  tbe 
cow  was  lying  upon  Its  track  at  the  crossing 
of  the  public  highway  when  the  collision 
occurred,  and  It  Is  not  liable  therefor  under 
the  double  damage  act,  as  It  Is  neither  per- 
mitted nor  required  to  fence  its  tracks  across 
the  public  highway.  Acord  v.  Railway  Co., 
113  Mo.  App.  84,  87  S.  W.  537.  Several  wit- 
nesses testified  on  the  part  of  plaintiff  that 
the  cattle  guard  was  not  sufficient,  as  re- 
quired by  the  statute,  supra,  to  prevent  cat- 
tle from  passing  from  the  public  highway 
over  the  same  Into  the  railroad  right  of  way. 
The  cattle  guard  consisted  of  an  excavation 
under  the  track  with  rails  or  cross-bars 
lengthwise  of  the  track  across  the  same. 
This  excavation  had  been  permitted  to  fill 
near  or  almost  to  tbe  top  by  the  accumula- 
tion of  dirt  and  gravel  therein,  so  that  cat- 
tle could,  and,  as  was  sbown,  bad  been  In 
the  habit  of  walking  over  tbe  same,  notwith- 
standing tbe  cross-bars  or  slats  mentioned. 
A  small  boy  testified  that  be  saw  the  plain- 
tiff's cow  pass  over  the  cattle  guard.  No  one 
gave  evidence  In  the  case  who  actually  saw 
the  collision.  Several  for  the  plaintiff  tes- 
tified that  while  there  was  apparently  no 
blood  or  hair  Inside  the  right  of  way  where 
the  locomotive  Is  alleged  to  have  run  upon 
the  cow,  tbe  stones  or  ballast  on  the  track 
about  20  feet  north  of  the  cattle  guard  was 
torn  up  and  disarranged.  Indicating  that  as 
the  point  of  collision.  One  witness  said: 
"It  looked  like  the  locomotive  run  under  her 
and  Into  her  feet,  and  tore  up  tbe  rock. 
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*  *  *  Yes,  sir;  she  was  struck  tnside  the 
right  of  way.  It  was  plain  to  he  seen.  She 
was  pitched  on  the  road  crossing  from  the 
cattle  guard,  on  the  third  tie  after  It  went 
over  the  cattle  guard."  And  it  was  also 
shown  there  was  cow's  hair  resembling  that 
of  the  cow  in  question  on  the  slats  or  bars 
of  the  cattle  guard.  Indicating  the  cow  had 
been  dragged  across  the  same  to  a  point  in 
the  public  road,  where,  in  the  language  of 
one  of  the  witnesses,  she  was  first  ."dumped." 
One  witness  teatlfled:  "Q.  I  will  ask  you 
where  she  was  killed,  Mr.  Ward.  A.  She 
was  struck  north  of  the  crossing,  about  20 
feet  from  the  cattle  guard  In  the  right  of 
way.  Q.  Inside  the  right  of  way?  A.  Yes, 
sir;  that  Is  as  near  as  the  signs  was.  You 
could  see  where  she  was  struck,  she  was 
dumped— the  first  place  she  was  dumped 
was  the  third  tie  outside  the  public  road. 
That  is  not  In  the  crossing.  She  was  dump- 
ed over  and  the  third  tie  is  where  she  went 
under.  She  went  under  the  locomotive  in 
between  the  ties.  She  was  drove  in  between 
the  ties  and  got  under  the  locomotive,  and 
was  carried  about  50  rods." 

There  was  but  one  witness  introduced  by 
defendant.  This  was  its  section  foreman, 
(vho  was  a  mile  and  a  half  distant  at  h(a 
home  at  the  time  of  the  occurrence.  He  did 
not  see  the  collision,  and  had  no  actual 
knowledge  of  precisely  where  It  occurred. 
He  gave  evidence  to  the  effect  that  on  the 
following  day  he  found  and  biu*ied  the  cow, 
traced  the  blood,  etc.,  to  the  crossing  of  the 
highway,  where  he  Investigated,  and  found 
the  cow  had  been  lying  on  the  track  and  was 
run  upon  by  the  locomotive  at  the  point 
where  plalntifC's  witness  said  she  was  first 
"dumped"  after  having  been  pitched  from 
the  north  by  the  locomotive  over  the  cattle 
guard.  Witness  also  said:  "I  looked  both 
ways.  I  could  not  see  any  place  only  from 
the- road  crossing  south  that  there  had  been 
anything  drug.  She  was  struck  undoubtedly 
on  the  crossing."  On  the  evidence  of  this  wit- 
ness, defendant  requested,  and  the  court  re- 
fused, to  Instruct  as  follows:  "The  court  fur- 
ther Instructs  the  Jury  that  If  you  find  from 
the  evidence  that  the  plaintiff's  cow  was  kill- 
ed by  defendant's  train,  and  at  the  time  she 
was  struck  by  the  same  she  was  on  a  public 
crossing  over  defendant's  railroad,  then  the 
presumption  is.  In  the  absence  of  proof  to 
the  contrary,  that  she  entered  on  its  track 
where  struck,  and  the  plaintlfT  cannot  re- 
cover; and  the  burden  Is  on  the  plaintiff  to 
show  to  your  satisfaction  by  a  preponder- 
ance of  the  evidence  that  she  did  not  enter 
on  the  track  on  the  public  road,  but  at 
£ome  point  thereon  where  the  defendant  was 
required  to  fence."  In  actions  under  the  rail- 
road fence  law,  there  are  two  propositions  es- 
sential to  notice  as  well  settled.  They  are: 
First.  It  is  the  point  at  which  the  animal 
enters  the  right  of  way,  and  not  the  point 
of  collision,  which  determines  the  liability  or 
nonliability  of  the  defoidant  on  account  of 


killing  stock.  Acord  ▼.  Railway  Co.,  113 
Mo.  App.  84r-B8,  87  S.  W.  537;  Bumpas  v. 
Wabash,  103  Mo.  App.  202,  77  S.  W.  115; 
Dickinson  v.  Wabash  Ry.  Co.,  103  Mo.  App. 
332,  77  S.  W.  88;  Redmond  v.  M.,  K.  &  T. 
Ry.  Co.,  104  Mo.  App.  651,  77  S.  W.  768;  3 
Elliott  on  Railroads,  f  1201.  Second.  Cases 
often  arise  where  the  animal  is  killed  at  a 
point  where  the  railroad  is  required  to  main- 
tain proper  fences,  and  not  a  word  or  cir- 
cumstance in  proof  Indicates  the  point  at 
which  the  entry  upon  the  right  of  way  was 
made.  In  such  cases,  It  has  been  frequently 
determined  to  be  a  legitimate  and  proper  In- 
ference proceeding  from  the  facta  of  colli- 
sion at  such  a  point  that  the  animal  entered 
the  right  of  way  at  the  point  where  the  col- 
lision occurred,  and  such  inference  is  well 
established  In  the  adjudicated  cases  as  a 
disputable  presumption  going  to  supply  the 
omitted  fact  pertaining  to  the  point  of  en- 
try, and,  as  such.  Is  frequently  acted  upon 
by  the  courts  to  that  end,  as  said.  In  the  ab- 
sence of  proof  to  the  contrary.  Jantzen  v. 
Wabash  R.  R.  Co.,  83  Mo.  173;  McGuIre  v. 
Mo.  Pac.  Ry.  Co.,  23  Mo.  App.  325;  Pearson 
V.  Ry.  Co.,  33  Mo.  App.  643;  3  Elliott  on  Rail- 
roads, S  1214. 

As  is  well  known,  presumptions,  as  a  gen- 
eral proposition,  are  divided  into  two  classes: 
Irrebuttable  presumptions,  or  presumptions 
of  law,  and  rebuttable  presumptions,  or  pre- 
sumptions of  fact.  Some  presumpttons  are 
Irrebuttable,  and  proceed  as  an  arbitrary  rule 
of  law,  to  the  effect  that  a  particular  Infer- 
ence of  fact  shall  necessarily  be  drawn  from 
certain  established  facts.  22  Amer.  &  Eng. 
Eney.  Law  (2d  Ed.)  1234;  Ham  v.  Ban-et,  28 
Mo.  388.  "There  are  other  presumptions  of 
law,  however,  which  are  rebuttable,  as  pointed 
out  by  Mr.  Lawson  In  his  work  on  Presump- 
tive Evidence,  560.  16  Cyc.  107a  However 
this  may  be,  the  presumption  referred  to  In 
the  Instruction  and  sought  thereby  to  be  In- 
.voked  Is  a  presumption  of  fact.  .\ll  presump- 
tions of  fact  proceed  from  other  facts  In 
proof  (Iiawson  on  Presumptive  Evidence, 
652),  and  supply  an  omitted  fact  In  accord 
with  the  dictates  of  human  experience  on 
like  questions.  They  are  therefore  rebuttable 
or  disputable  as  a  matter  of  course.  Inas- 
much as  such  presumptions  merely  amount 
to  an  assumption  of  what  may  be  true,  as 
Indicated  by  the  probabilities  and  the  ration- 
ale of  experience,  they  may  be  entirely  over- 
come or  removed  from  the  case  by  competent 
proof  going  to  supply  the  fact  presumed. 
Lawson  on  Presumptive  Evidence,  559;  22 
Amer.  &  Eng.  Ency.  Law  (2d  Ed.)  1235-1236 ; 
Moreati  v.  Branham,  27  Mo.  361;  Ham  v. 
Barret,  28  Mo.  888.  And  it  is  the  well-estab- 
lished law  that  a  presumption  of  fact  will 
not  be  permitted  to  contradict  or  overcome 
facts  actually  proved.  Lawson  on  Presump- 
tive Evidence,  669;  Whitaker  v.  Morrison, 
1  Pla.  25,  44  Am.  Dec.  627;  Morton  v.  Held- 
om,  136  Mo.  608-^17,  87  S.  W.  604. 

In  the  case  at  bar,  there  was  much  clr- 
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cnmstantlal  evidence  going  to  establish  tbe 
plaintiff's  cow  entered  the  right  of  way  by 
passing  over  a  defective  cattle  guard,  and 
was  struck  about  20  feet  Inside  thereof.  Be- 
sides this,  a  small  boy  gave  evidence  that  he 
saw  the  cow  pass  over  the  cattle  guard. 
Now,  in  view  of  this  evidence  as  to  where 
the  cow  entered  upon  the  right  of  way,  there 
was  certainly  no  absence  of  proof  as  to  the 
point  of  entry  such  as  Is  essential  to  authorize 
the  presumption  referred  to.  The  plaintiff,  in 
that  state  of  the  proof,  was  not  entitled  to  an 
Instruction  to  the  effect  that,  in  the  absence 
of  proof  thereon,  the  presumption  was  -  the 
cow  entered  at  the  point  of  collision,  for  the 
reason  that  the  proof  supplied  the  fact  as  to 
the  point  of  entry  and  removed  whatever 
presumption  would  otherwise  have  obtained. 
Tbe  Instruction  asserts  a  sound  proposition 
of  Uw,  no  doubt,  to  a  proper  case,  and  it  Is 
possible  it  might  have  been  given  by  the  court 
without  error,  as  It  states  on  Its  face  that  the 
presumption  obtains  only  In  the  absence  of 
proof.  However  that  may  be.  It  was  certain- 
ly not  error  to  refuse  It  in  this  case,  where 
the  proof  supplied  the  fact  which  the  in- 
struction sought  to  supply  by  directing  the  at- 
tention of  the  jury  to  the  presumption  which 
obtains  In  the  absence  of  proof.  Now,  while 
the  proof  on  the  part  of  the  defendant  tend- 
ed to  present  a  situation  where  the  evidence 
failed  to  disclose  the  essential  fact  of  the 
point  at  which  the  cow  entered  upon  the  right 
of  way,  the  case  was  not  one  of  tbat  class, 
in  view  of  tbe  proof  Introduced  on  the  part 
of  the  plaintiff  tending  to  ^tablish  the  point 
of  entry  to  have  been  over  the  cattle  guard, 
and,  therefore,  instead  of  there  being  an  ab- 
sence of  proof,  this  presented  rather  a  con- 
flict of  evidence  on  that  matter.  In  this  sit- 
uation of  affairs,  the  case  is  not  one  where 
there  is  such  an  absence  of  proof  as  to  In- 
voice and  render  proper  the  presumption  re- 
ferred to  In  the  Instruction.  The  evidence 
having  overcome  or  removed  this  disputable 
presumtHlon,  the  court  did  not  err  in  refusing 
to  refer  to  or  treat  with  it  to  its  charge. 
Such  reference  could  only  tend  to  confuse, 
rather  than  enlighten,  the  Jury  with  respect 
to  their  duty  to  tbe  case. 

2.  PlatotifTs  counsel  requested  no  Instruc- 
tions, and  defendant's  counsel  moved  the 
court  to  require  him  to  make  requests  indi- 
cating his  theory  of  the  case.  This  the  court 
overruled,  whereupon  defendant's  counsel 
then  moved  the  court  ore  tenus  to  Instruct 
the  Jury  of  Its  own  motion  on  the  part  of 
plaintiff  todlcating  tbe  theory  upon  which 
plaintiff  was  entitled  to  recover,  If  any.  The 
court  overruled  this  request  as  well,  and  de- 
fendant assigns  error  thereon.  The  matter 
must  be  determined  by  reference  to  the  stat- 
ute. Section  748,  Rev.  St  1889  [Ann.  St 
1906,  p.  733],  provides :  "When  the  evidence 
Is  concluded  and  before  the  case  la  argued  or 
submitted  to  the  Jnty  or  to  the  court  sitting 
as  a  Jury,  either  party  may  move  the  court  ta 
give  Instructions  on  any  potot  of  law  arlslns 


in  the  cause,  which  shall  be  to  wrlttog  and 
shall  be  given  or  refused.  Tbe  court  may,  of 
Its  own  motion,  give  like  Instructions."  Now, 
it  has  frequently  been  adjudged  to  civil  cases 
that  there  Is  nothing  mandatory  In  this  stat- 
ute, unless  the  court  is  first  moved  by  the 
party  desiring  the  tostructions.  There  is  no 
error  to  the  court's  submission  of  the  cause 
without  Instructions,  if  none  are  requested, 
for  the  right  to  have  the  court  declare  the 
law  to  the  Jury  is  a  personal  privilege  of  the 
fltlgant,  Which  may  be  waived  by  him.  And 
so  it  is  the  court  may  submit  the  cause  with- 
out instructions  on  its  own  motion,  if  it  sees 
fit  so  to  do,  or  it  may  instruct  on  its  own  mo- 
tion, if  It  so  desires  and  Is  of  the  opinion  that 
the  instructions  would  subserve  the  ends  of 
Justice.  See  Hall  v.  St  L.  ft  Bub.  Ry.  Co 
(Mo.  App.)  101  S.  W.  1137-1140,  and  the  sev 
eral  authorities  thereto  cited.  There  is  cer» 
tainly  nothing  in  the  statute  above  referred 
to  which  tends  to  support  the  argument  that 
the  court  is  required  thereby  to  Instruct  for 
the  plaintiff  at  tbe  defendant's  request  or  in- 
struct for  the  defendant  at  the  plaintiffs  re- 
quest Nor  is  there  aught  therein  which 
would  authorize  the  court  to  require  either 
the  plaintiff  or  the  defendant  to  submit  re- 
quests for  instructions  when  they  desire  to 
waive  their  rights  to  that  behalf.  There  i> 
certainly  no  word  In  the  statute  lending  coun- 
tenance to  the  idea  that  the  court  should  in- 
struct "of  its  own  motion"  for  either  side 
when  moved  to  do  so  by  counsel  representing 
the  adverse  party,  for,  todeed,  such  practice 
would  be  instructing,  not  of  its  own  motion, 
but  upon  the  motion  of  the  adverse  counsel  as 
of  its  own  motion.  In  consonance  with  the 
broad  view  on  the  subject  manifested  by  the 
several  adjudicated  cases  referred  to,  It  is 
obvious  that  either  party  may  waive  his  right 
to  instructions,  and,  if  the  adverse  party  de-' 
sires  any  particular  theory  of  the  law  pre- 
sented, it  is  his  duty  to  submit  a  request  to- 
corporating  such  theory  on  his  own  liehalf, 
otherwise  he  will  be  precluded  under  the  doc- 
trine of  nondirectlon  from  predicating  er- 
ror, thereon.  Now,  to  adopt  the  argument  of 
counsel  for  defendant  in  this  case  would  lead 
to  inevitable  confusion,  for  it  is  luiown  that 
parties  in  the  appellate  court  can  be  bound 
only  by  the  theories  assumed  by  themselves 
or  the  court  of  Its  own  motion,  in  tbe  conduct 
of  the  case  In  the  court  below,  and,  were  the 
trial  court  to  proceed  to  instruct  the  same  on 
behalf  of  plaintiff  at  the  motion  and  request 
of  the  defendant,  or  vice  versa^  this  would  of- 
fer a  premium  on  the  efforts  of  adverse  coun- 
sel to  lead  the  court  Into  error  to  favor  of  bis 
adversary  with  the  purpose  to  predicate  an 
assignment  of  error  thereon  to  the  end  of  r^ 
versing  the  judgment  on  appeal.  While  it  Is 
no  doubt  true  In  such  cases  the  doctrine  could 
be  invoked  to  the  appellate  court  to  the  effect 
that  whosoever  moves  the  court  to  commit  er- 
ror Is  estopped  thereby  from  predicating  er- 
ror thereon,  confusion  without  end  would  re- 
sult from  such  practice  noverthelesa,  inasmuch 


Digitized  by 


Google 


Mo.) 


MARION  V.  ST.  LQUIS  &  S.  F.  R.  CO. 


112S 


as  In  many  Instances  the  record  would  dis- 
close error  In  favor  of  one,  withoat  disclosing 
It  to  have  been  Initiated  by  adverse  counsel. 
It  seems  the  only  sound  position  for  the 
courts  to  assume  on  the  question  Is  that  broad 
and  liberal  construction  of  the  statute  mani- 
fested in  the  adjudicated  cases,  which  leaves 
the  parties  untrammeled  to  request  instruc- 
tions or  waive  tbeli  rights  in  that  behalf  as 
they  see  fit  to  do,  and  commit  or  discharge 
them  to  or  from  error  on  the  theories  they 
have  voluntarily  selected,  unless  In  the  case 
of  an  erroneous  instruction  or  ruling  given  by 
the  court  of  its  own  motion.  The  result  of 
this  doctrine  Is  that,  If  no  instructions  are  re- 
quested or  given,  then  It  is  a  mere  case  of 
nondirectlon,  wliich  does  not  amount  to  re- 
versible error.    The  rule  is  fair  and  Just 

3.  Complaint  Is  made  because  the  court 
gave  no  Instinictlon  defining  a  lawful  fence. 
None  was  requested  by  either  party,  and  what 
has  been  said  last  above  should  be  sufficient 
on  this  score.  It  may  be  added,  however, 
that,  while  the  petition  predicated  on  the 
negligence  of  defendant  In  failing  to  main- 
tain lawful  fences,  it  also  assigned  failure  to 
maintain  a  cattle  guard  sufficient  to  prevent 
cattle,  etc.,  from  going  upon  the  right  of  way. 
Either  one  of  these  specifications  was  a  suffi- 
cient assignment  of  negligence  to  entitle  the 
plaiutlfT  to  recover  under  the  provisions  of 
section  1105,  supra,  provided  it  be  established 
by  the  evidence.  Now,  wliile  the  proof  tend- 
ed to  show  that  fences  along  the  sides  of  the 
right  of  way  were  defective,  no  word  of  evi- 
dence indicated  the  cow  passed  through  these 
fences  or  came  to  ber  death  by  reason  of  a 
defective  fence.  All  the  proof  tended  to  show 
the  entry  was  over  and  on  account  of  the  de- 
fective cattle  guard,  admittedly  insufficient 
This  t)elng  true,  we  are  unable  to  appreciate 
the  relevancy  of  an  Instruction  defining  a 
lawful  fence,  even  had  one  been  requested. 
The  proof  wholly  failed  to  support  the  alle- 
gation that  the  cow  came  to  her  death  be- 
cause of  a  defective  fence,  and  the  recovery 
was  had  on  account  of  a  defective  cattle 
guard  only.  At  least  with  the  case  in  its 
present  posture,  the  Jurys  verdict  affirming 
the  issue  for  the  plaintiff,  where  there  is  no 
proof  of  a  defective  fence  and  abundant  proof 
of  a  defective  cattle  guard,  it  must  be  under- 
stood the  cow  passed  over  the  cattle  guard, 
and  not  through  the  fence. 

The  Judgment  is  affirmed.    It  is  so  ordered. 

BLAND,  P.  X,  and  OOODB,  J.,  concur. 


MARION  V.  ST.  LOUIS  &  S.  F.  R.  CO.  et  al. 

(St.  Lonii  Conrt  of  Appeals.     Missouri.     Sept 
23,  1907.) 

1.  Ratiaoads— Injubies  to  Aniualb— Fah.- 
UBE  to  Fbhob— Actiors— Plbadino. 

In  an  acUon  under  Rev.  St  1899,  S  1105 
[Ann.  St  1906,  p.  945].  making  a  railroad  liable 
for  damages  to  animals  resulting  from  failure 


to  lawfully  fence  its  right  of  way,  a  petition 
which  substantially  follows  the  statute  by  re- 
citiag  every  duty  imposed  on  the  railroad  there- 
by, and  the  elements  of  neglect  on  its  part.  Is 
sufficient,  though  It  does  not  particularize  what 
constitutes  a  lawful  fence  within  the  meaning 
of  the  statute. 

2.  TBIAIi—lNSTKUCnONS— EVFECT   OF  FAILURK 

TO  Ask— Duty  of  Coubt. 

Where  plaintiff  fails  to   ask   iDstrnctions, 
it  is  not  error  for  the  court  to  decline  to  re- 

?nlre  him  to  do  so,  and  to  decline  to  instruct 
rom  plaintilTs  standpoint  on  its  own  motion, 
•even  though  requested  ore  tenua  to  do  so  by 
defendant 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  {  627.] 

Appeal  from  Circuit  Court  New  Madrid 
County;  Henry  C.  Riley,  Judge. 

Action  by  Luke  Marlon  against  the  St 
Louis  &  San  Francisco  Railroad  Company 
and  others.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

See  101  S.  W.  68& 

L.  F.  Parker  and  Moses  Whybark,  for  ap- 
pellant   J.  y.  Conran,'  for  respondent 

NORTONI,  J.  Plaintiff  recovered  in  the 
circuit  court,  and  defendant  appeals. 

The  petition  is  in  three  counts,  under  sec- 
tion 1105,  Rev.  St  1899  [Ann.  St  1906,  p. 
945].  The  first  two  counts  allege  the  killing 
of  certain  animals  owned  by  the  plaintiff 
which  had  strayed  upon  the  defendant's 
track  because  of  Its  failure  to  construct  and 
maintain  sufficient  fences  and  cattle  guards, 
as  required  by  the  statute.  The  killing  of  the 
animals  occurred  on  different  days,  and  there- 
fore the  separate  counts  contained  In  the 
petition.  So  much  of  the  first  count  as  Is 
materia]  Is  as  follows:  "That  said  sow  at 
said  date  strayed  and  went  in  and  upon  the 
right  of  way  occupied  by  the  road  of  the  de- 
fendant at  a  point  in  La  Font  township, 
county  and  state  as  aforesaid,  where  the  de- 
fendant was  by  law  required  to  erect  and 
maintain  lawful  fences  along  the  sides  of  Its 
said  road,  and  to  construct  sufficient  cattle 
guards,  and  not  at  a  public  road  crossing, 
nor  within  the  switch  limits  of  any  station, 
nor  within  the  limits  of  an  incorporated 
town  or  village ;  and  where  the  said  road  of 
the  defendant  passes  through,  along,  or  ad- 
joining Inclosed  and  cultivated  lands  and 
fields,  or  unlnclosed  lands,  at  and  in  the 
township,  county  and  state  first  mentioned 
as  'aforesaid.  That  said  sow  strayed  and 
went  In  and  upon  the  track  and  grounds  oc- 
cupied by  the  railroad  of  the  defendant,  by 
reason  of  the  failure  and  neglect  of  the  de- 
fendant to  erect  and  maintain  lawful  fences 
along  the  sides  of  Its  said  railroad,  and  lbs 
failure  to  constmct  sufficient  cattle  guards 
where  the  said  sow  entered  upon  the  same, 
as  aforesaid."  Thereafter  follow  allegations 
of  collision  by  the  locomotive  and  cars  of  de- 
fendant with  the  animal,  and  a  prayer  for 
damages  to  cover  the  loss  sustained,  etc. 
The  second  count  Is  substantially  the  same  ■'? 
this  respect 
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Tbe  first  point  made  on  the  appeal  is  that, 
Inasmuch  as  the  statute  is  In  its  nature  penal, 
the  petition  should  set  out  and  define  what 
Is  a  lawful  fence,  to  comport  with  the  rule 
requiring  strict  procedure  thereunder.  It 
will  be  observed  that  the  petition  substantial- 
ly follows  and  brings  the  case  strictly  with- 
in the  provisions  of  the  section  of  the  statute 
referred  to  by  reciting  every  duty  imposed  on 
defendant  thereby  and  the  several  elements 
of  neglect  on  Its  part  thereabout,  and  It  Is 
sufficient  under  the  numerous  decisions  of 
both  the  appellate  and  the  Supreme  Courts. 
Summers  v.  Railway  Co.,  29  Mo.  App.  41; 
Duncan  v.  Railway  Co.,  91  Mo.  67,  8  S.  W. 
835;  Chubbuck  v.  Railway  Co,,  77  Mo.  591. 
And  this  is  true  under  a  long  line  of  cases 
that  could  be  cited  In  which  such  petitions 
have  been  approved,  notwithstanding  the  fact 
Innone  of  them  was  there  an  allegation  par- 
ticularizing what  constituted  a  lawful  fence 
within  the  meaning  of  our  law. 

The  third  count  recites.  In  substance,  tbe 
plaintiff  owned  a  crop  of  corn  growing  on 
land  adjacent  to  the  railroad;  that  defend- 
ant failed  to  maintain  lawful  fences  along  the 
sides  of  Its  right  of  way  where  its  road  passed 
along  inclosed  fields;  and  that  by  reason  of 
this  neglect  on  the  part  of  defendant,  the 
animal  escaped  from  the  right  of  way  through 
said  defective  fence  upon  plalntitTs  field,  and 
destroyed  his  corn.  The  allegations  contained 
in  this  count  are  sufficient  in  substance.  They 
contain  every  element  of  liability  against  de- 
fendant for  permitting  the  stock  to  escape 
from  Its  right  of  way  through  the  defective 
fence  into  the  adjacent  fields,  which  is  a  prop- 
er subject  of  action  under  the  statute.  Klrk- 
patrlck  V.  Railway  Co.,  120  Mo.  App.  416,  96 
S.  W.  1036 ;  Phillips  v.  Railway  Co.,  107  Mo. 
App.  203,  80  S.  W.  926;  Wllkerson  v.  Railway 
Co.,  106  Mo.  App.  336,  80  S.  W.  308 ;  Brannock 
v  Railway  Co.,  106  Mo.  App.  379,  80  S.  W.  699. 
And  this  count  is  entirely  sufficient,  notwith- 
standing the  fact  that  there  Is  no  allegation 
setting  up  the  particulars  of  what  Is  necessary 
to  -constitute  a  lawful  fence  within  tbe  mean- 
ing of  another  statute  on  fences  and  Inclos- 
uree.  Tbe  petition  Is  sufficient  and  the  assign- 
ment against  It  will  be  overruled. 

2.  The  next  point  assigned  for  a  reversal 
Is  that.  Inasmuch  as  plaintiff  failed  to  re- 
quest any  Instructions  on  his  part,  the  court 
declined  to  require  him  to  do  so,  and  also  de- 
clined to  Instruct  the  case  from  plaintiff's 
standpoint  on  its  own  motion,  even  though 
requested  ore  tenus  to  do  so  by  counsel  repre- 
senting defendant  This  is  tbe  same  point 
which  has  been  ruled  at  this  term  in  the 
case  of  Sowders  v.  Railway  Co.  (Mo.  App.) 
104  S.  W.  1122.  What  has  been  said  thereon 
is  sufficient  The  assignment  will  be  over- 
ruled. 

The  Judgment  is  affirmed. 

BLAND,  P.  X,  and  GOODS,  X,  concur. 


BALLARD  v.  KANSAS  CITT. 

(Bmuob  City  Court  of  Appeals.    Miasom-i.    Oct 

7,  1907.    Rehearing  Denied  Nov.  4,  1907.) 

1.  MtTNiciPAi,   Corporations  —  Detbots    in 
Sidewalk— Duty  to  Repair. 

The  liability  of  a.  city  for  injuries  sustained 
by  a  pedestrian  on  account  of  a  defect  in  a 
sidewalk  could  arise  only  from  the  city's  negli- 
gence in  not  repairing  the  defect  withm  a  rea- 
sonable time  after  it  had  actual  notice  thereof, 
or,  by  the  exercise  of  reasonable  care  and  dili- 
gence, might  iiave  received   such  notice. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  S  1591.] 

2.  Appeal   and    Ebbor  —  Instbuctionb    to 

JCBT— PBEJUDICIAL  EFFECT. 

Where  the  court  erroneously  instructed  as 
to  notice  to  the  city  of  a  defective  sidewalk 
which  caused  plaintiffs  injury,  and  tbe  city's 
duty  to  repair  the  walk,  and  there  was  a  conflict 
of  evidence  as  to  the  existence^  of  the  defect,  and 
judgment  was  Iiad  for  plaintiff,  it  must  be  as- 
sumed that  the  error  was  prejudicial,  and,  not 
t>eing  cured  by  other  instructions,  the  judg- 
ment vrill  be  reversed. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  ft  4038,  4219-4228.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty: John  O.  Park,  Judge. 

Action  for  personal  Injuries  by  Walter  Bal- 
lard, executor,  against  Kansas  City.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

E.  C.  Meservey  and  F.  M.  Hayward,  for 
appellant  Hamner,  Hamner  &  Calvin,  for 
respondent 

JOHNSON,  J.  This  cause  was  here  on  a 
former  appeal  taken  by  defendant,  and  was 
reversed  and  remanded  for  error  in  tbe  in- 
structions. Ballard  v.  Kansas  City,  110  Mo. 
App.  391,  86  S.  W.  479.  On  a  retrial,  plain- 
tiff again  prevailed  and  defendant  again  ap- 
pealed. Plaintiff  claims  she  was  Injured  by 
tripping  over  a  loose  board  In  a  sidewalk 
maintained  by  defendant  on  one  of  its  pub- 
lic thoroughfares,  and  that  defendant  neg- 
ligently permitted  the  defect  to  remain  after 
it  should  have  been  repaired,  had  reasonable 
care  been  exercised.  Her  witnesses  testis 
that  the  board  had  become  detached  as  tbe 
result  of  natural  decay,  and  variously  give 
the  beginning  of  tbe  detachment  at  from  one 
month  to  two  years  before  the  dqte  of  In- 
Jury,  while  tbe  witnesses  for  defendant  deny 
tbe  existence  of  a  loose  board  at  the  place 
where  plaintiff  claims  she  fell,  and  state  that 
tbe  sidewalk  had  been  thoroughly  repaired 
about  one  month  before  the  injury. 

On  behalf  of  plaintiff,  the  court  instructed 
the  Jury,  in  part,  as  follows:  "(2P)  Tbe 
court  instructs  the  Jury  that  if  you  believe 
from  the  evidence  that  on  dr  about  the  third 
wed{  in  May,  1900,  plaintiff,  together  with 
a  companion,  was  walking  on  and  along  the 
sidewalk  on  the  east  side  of  Agnes  avenue, 
In  Kansas  City,  Mo.,  at  a  point  in  front  of 
the  house  numbered  1827  Agnes,  a  venue,  and 
that  wtiile  so  walking  plaintiff's  companion- 
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stepped  on  one  end  of  a  board  In  said  walk, 
and  that  the  said  board  was  supported  by  a 
rotten  and  decayed  stringer,  and  said  board 
went  down  on  one  side  and  up  on  the  other, 
and  that  plaintiff,  without  fault  on  her  part, 
was  by  -reason  thereof  thrown  to  the  ground 
and  received  the  Injuries  complained  of,  If 
yon  believe  she  was  thrown  to  the  ground 
and  injured  in  the  manner  detailed  to  you 
In  the  evidence,  and  that  said  walk  at  said 
point  was  not  reasonably  safe  for  public  trav- 
el and  for  pedestrians  passing  thereover,  and 
that  defendant  knew,  or  by  the  exercise  of 
ordinary  care  and  caution  might  liave  known, 
of  said  defects  therein,  if  any,  In  time  to 
have  repaired  the  same  and  made  the  same 
reasonably  safe  for  travel  thereon  for  pedes- 
trians passing  thereover,  and  negligently  fail- 
ed to  do  so  before  the  happening  of  the  In- 
juries, if  any,  to  plaintiff,  your  verdict  will 
be  for  the  plaintiff.  (3P)  The  court  Instructs 
the  jury  that  if  the  sidewalk  in  question  was 
out  of  repair  and  remained  so  for  such  length 
of  time  that  the  public  authorities  of  the  city 
having  charge  thereof,  in  the  exercise  of 
reasonable  care  and  prudence,  should  before 
the  third  week  of  May,  1900,  have  discovered 
the  fact  and  repaired  said  walk,  then  actiul 
notice  to  such  authorities  of  the  condition 
of  the  walk  will  not  be  necessary  to  bold  the 
city  liable  for  injury,  if  any,  sustained  by 
plaintiff  in  consequence  of  the  dangerous  con- 
dition of  the  sidewalk,  if  it  was  dangerous, 
If  plaintiff  was  using  reasonable  care  to  avoid 
such  Injury.  Tou  will  consider  this  Instruc- 
tion In  connection  with  Instruction  2P,  and, 
to  find  for  plaintiff,  you  must  find  all  the 
facts  stated  in  Instruction  2P."  Liability  in 
a  case  of  this  character  can  arise  only  from 
negligence  in  not  repairing  the  defect  within 
a  reasonable  time  after  the  city  liad  actual 
notice  thereof,  or,  by  the  exercise  of  reason- 
able care  and  diligence,  might  have  received 
such  notice.  The  instructions  under  con- 
sideration fall  to  tell  the  jury  that  defend- 
ant was  entitled  to  a  reasonable  time  after 
the  reception  of  actual  or  constructive  notice 
In  which  to  repair  the  defect,  and,  for  that 
reason,  are  erroneous.  Richardson  v.  City 
of  Marcellne,  73  Mo.  App.  360;  Plununer  v. 
City  of  Milan,  79  Mo.  App.  439;  Ball  v. 
Neosho,  109  Mo.  App.  683,  83  S.  W.  777; 
Maus  V.  City  of  Springfield,  101  Mo.  613,  14 
S.  W.  630,  ao  Am.  St.  Rep.  634 ;  Badgley  v. 
St  Louis,  149  Mo.  122,  60  S.  W.  817;  Young 
T,  Webb  City,  150  Mo.  333,  61  S.  W.  709; 
BausUan  v.  Young,  152  Mo.  317,  53  8.  W. 
921,  76  Am.  St  Rep.  462.  Considering  the 
conflict  in  the  evidence  relating  to  the  ex- 
istence of  the  defect  we  must  assume  the 
error  was  prejudicial,  and,  as  It  was  not  cur- 
ed in  other  Instructions  given,  as  was  the 
case  In  Ricliardson  v.  City  of  Marcellne  and 
Plununer  v.  City  of  Milan,  supra,  the  Judg- 
ment cannot  be  permitted  to  stand. 

No  other  error  appears  in  the  record. 

The  judgment  Is  reversed,  and  the  cause 
remanded.    All  concur. 


BLLMAN  V.  SOHUM'Z. 

(St  Louis. Court  of  Appeals.     MissourL     Oct. 

22,  1907.) 
Appbal — Record — Sufficiency. 

Where  a -statement  on  appeal,  intended  as 
an  abstract  of  the  record,  fails,  amonK  other  de- 
ficiencies, to  show  the  filing  of  a  bill  of  excep- 
tions, the  appeal  will  not  be  reviewed  on  the 
merits,  and  the  judgment  will  be  affirmed,  no 
error  appearing  in  the  record  proper. 

[Ed.  Note.— For- cases  in  point,  see  Cent.  Dig. 
vol.  S,  Appeal  and  Error,  i|  2910,  2911.} 

Appeal  from  St  Louis  Circuit  Court; 
Daniel  G.  Taylor,  Judge. 

Action  by  J.  Ellmau  against  Ben  Scbultz. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals   Aflarmed. 

Bert  O.  Fenn,  for  appellant  Montague 
Punch,  for  respondent 

GOODE,  J.  This  appeal  is  here  on  a  short 
transcript  and  appellant  has  filed  nothing 
purporting  to  be  an  abstract  of  the  record. 
He  has  filed  what  he  calls  a  statement  and, 
if  be  intends  that  to  serve  as  an  abstract  of 
the  record,  it  is  so  imperfect  in  various  par- 
ticulars as  to  preclude  us  from  reviewing 
the  appeal  on  Its  merits.  Among  other  de- 
ficiencies It  falls  to  show  a  bill  of  excep- 
tions WHS  filed. 

We  find  no  error  in  those  portions  of  the 
record  proper  which  are  before  us,  and  there- 
fore afiSrm  the  judgment    All  concur. 


KIRCHNER  V.  CONCORD  INV.  CO. 

(St  Louis  Court  of  Appeals.    Missouri     Oct 
22,  1907.) 

TBIAI.  —  iNSTBUCTIONa    lONOBIRO    DEFENSES 

AND  Evidence. 

Where  plaintiff,  an  architect  about  to  su- 
pervise the  erection  of  a  building,  advised  de- 
fendant to  have  his  adjoining  building  under- 
&inned  before  excavation  for  the  new  building 
Bgan,  and  thereupon  defendant  agreed  with  a 
contractor  that  the  latter;  for  a  specified  sum, 
should,  under  plaintiff's  supervision,  underpin 
defendant's  wall,  and  defendant  and  a  witness 
testified  that  the  specified  sum  was  to  cover  the 
entire  cost  of  the  work,  and  that  plaintiff  agreed 
to  charge  nothing  for  his  supervision,  an  instruc- 
tion that  by  the  contract  plaintiff  was  employ- 
ed by  defendant  to  supervise  the  contractors 
work  was  erroneous  as  ignoring  the  defense,  as 
plaintiff  may  liave  been  working  for  compensa- 
tion, or  giving  his  services  gratuitously  because 
of  bis  interest  in  the  adjoinmg  property. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  46,  Trial.  §8  613,  620.f 

Appeal  from  St  Louis  Circuit  Court;  Robt 
M.  Foster,  Judge. 

Action  for  services  by  H.  William  Klrch- 
ner  against  the  Concord  Investment  Com- 
pany. From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Reversed  and  remanded. 

B.  W.  Banister,  for  appellant  A.  O.  Davis, 
for  reepondoit 

GOODB,  J.  Tills  action  is  to  recover  on  a 
demand  for  services  rendered  by  respondent 
to  the  appellant  company  as  on  architect 
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The  demand  grew  ont  of  tbe  following  facts: 
In  the  year  1906  the  Balmer  &  Weber  Mnalc 
Company  erected  a  building  on  Olive  street 
In  St.  Louis,  adjacent  to  a  building  belonging 
to  tbe  Concord  Inrestment  Company.  To  put 
In  the  foundation  for  said  new  bidldlng,  it 
was  necessary  to  ezcaTate  IS  feet  below  the 
sidewalk,  and  to  do  this  would  endanger  tbe 
wall  of  the  building  belonging  to  the  Concord 
Company.  Respondent  had  charge,  as  archi- 
tect, of  the  erection  of  the  Balmer  &  Weber 
building,  and  notified  W.  J.  Holbrook,  presi- 
dent of  the  Concord  Investment  Company, 
that  the  west  wall  of  said  company's  house 
ought  to  be  underpinned.  The  matter  ran 
along  for  a  few  days,  while  the  appellant 
company  was  considering  whether  it  would 
underpin  its  wall  or  take  It  down,  and  have 
a  new  wall  built.  Kirchner  procured  esti- 
mates for  both  Jobs  from  a  contractor  by 
the  name  of  Dwyer,  and  finally  a  written 
contract  was  entered  Into  by  appellant  and 
Dwyer  that  the  latter  should  underpin  ap- 
pellant's west  wall  for  $977.50.  The  clause 
of  tbe  contract  with  which  we  are  concerned 
In  the  present  case  la  as  follows:  "The  party 
of  the  second  part  covenants  and  agrees  to 
and  with  the  party  of  the  first  part  to  do  the 
underpinning  under  a  wall,  being  the  west 
wall  of  the  property  on  the  southwest  cor- 
ner of  Tenth  and  Olive  streets,  and  adjoining 
tbe  property  now  being  improved  by  the  Bal- 
mer &  Weber  Music  House  Company,  under 
tbe  supervision  of  the  architect,  H.  W.  Kirch- 
ner." Dwyer  underpinned  the  wall,  and  was 
paid  for  it,  but  Kirchner  claims  appellant 
still  owes  him  a  fee  for  supervising  the  un- 
derpinning work,  and  the  controversy  is  over 
his  claim.  As  to  this  matter,  there  is  a  con- 
flict of  'testimony  between  Kirchner  and  W. 
J.  Holbrook,  president  of  the  appellant  com- 
pany, and  George  H.  Blackwelder.  Whatever 
arrangement  the  parties  had  was  made  be- 
tween Kirchner  and  Holbrook,.  and  Black- 
welder  overheard  the  conversation.  Accord- 
ing to  Holbrook  and  Blackwelder,  there  was 
a  positive  agreement  between  Holbrook  and 
Kirchner  that  the  $977.50  to  be  paid  Dwyer 
for  the  underpinning  should  cover  the  entire 
cost  of  the  work,  and  there  should  be  no 
charge  for  Klrchner's  services  in  supervis- 
ing— ^that  Kirchner  agreed  there  should  be 
none.  The  latter  denies  be  so  agreed,  and 
contends  he  rendered  services  in  overlook- 
ing the  underpinning  at  tbe  request  of  Hol- 
brook, and  therefore  should  be  paid  a  rea- 
sonable coiiii>ensation  on  an  implied  assump- 
sit Tbe  Jury  having  returned  a  verdict  for 
respondent,  this  appeal  was  taken. 

Several  instructions  given  at  respondent's 
Instance  are  complained  of,  and  one  of  them, 
we  think,  contained  a  radical  error.  The 
court  instructed  tbe  Jury  that,  by  the  terms 
of  the  contract  between  the  Concord  Invest- 
ment Company  and  Dwyer,  Kirchner  was 
employed  to  supervise  Dwyer's  work.  The 
only  clause  of  the  contract  which  could  be 
relied  on  to  have  such  an  effect  is  the  one 


we  have  quoted,  and  certainly  It  ^d  not 
amount  to  an  employmoit  of  Kirchner  In 
the  sense  that  he  was  to  be  paid  for  bis  serv- 
ices, if  what  Holbrook  and  Blackwelder  said 
is  true.  In  fact,  the  contract  between  Dwyer 
and  appellant  was  not  one  of  hiring  between 
Kirchner  and  appellant  Wliatever  contract, 
express  or  implied,  there  was  between  the 
company  and  Kirchner,  stood  on  other  facts. 
The  theory  of  appellant  which  there  is  evl- 
Aence  to  support  is  that  Kirclmer,  who  was 
in  charge  of  the  work  on  the  Balmer  &  Weber 
building,  was  Interested  in  having  said  work 
expeditiously  and  safely  done,  and  therefore 
called  Holbrook's  attention  to  the  menace  to 
appellant's  wall  from  the  excavating,  offered 
to  contract  with  Dwyer  to  underpin  it  and 
undertook  to  see  that  the  work  was  properly 
done  without  any  compensation  to  him.  We 
can  conceive  of  no  theory  on  which  the  con- 
tract between  Dwyer  and  appellant  would 
Justify  the  court  in  declaring  Kirchner  was 
employed,  in  the  sense  of  being  hired  for  pay, 
by  said  contract  to  supervise  the  work  Dwyer 
was  to  do  as  contractor.  The  purpose  of  tbe 
clause  In  the  contract  touching  this  matter 
was  simply  to  bind  Dwyer  to  work  ond^ 
tbe  supervision  of  Kirchner  as  architect; 
but  It  Is  obvious  that  Kirchner  might  act 
as  architect  either  under  a  contract  of  hir- 
ing with  appellant  which  would  entitle  him 
to  compensation,  or  under  an  arrangement 
by  which  he  was  to  supervise  the  work  gra- 
tuitously while  he  was  on  the  ground  super- 
vising the  work  of  the  Balmer  &  Weber  build- 
ing. This  written  contract  was  at  most 
but  a  circumstance  going  to  show  Kirchner 
was  hired  by  appellant  All  the  Instructions 
given  for  respondent  left  the  defense  out  of 
view;  whereas,  it  would  have  been  better 
to  take  It  into  consideration  In  all  of  them. 

The  error  in  the  fourth  instruction  vras 
most  prejudicial  In  effect  and  the  Judgment 
will  have  to  be  reversed  and  the  cause  re- 
manded.   It  is  so  ordered.    All  concur. 


LUEHRMANN  v.  LACLEDE  GASLIGHT 

CO. 

(St  Louis  Court  of  Appeals.     Missouri.     Oct 

22,  1907.    Rehearing  Denied  Nov.  6,  1907.) 

1.  Appeai/— Review— CoNsisucnoR  of  Evi- 
dence. 

On  appeal  in  an  action  for  negligence,  is 
which  plaintiff  was  nonsuited,  in  oetennining 
whether  plaintiff  has  made  out  a  prima  facie 
case,  the  most  favorable  construction  that  hia 
evidence  will  permit  must  be  given,  and  every 
reasonable  inference  deducible  uerefrom  drawn. 

2.  Electbicitt— Blectbio  C01CPA.NIKS — Unih- 

SUI.ATED  WlBEB. 

Notice  of  the  unsafe  condition  of  an  anin- 
eulated  electric  light  wire  may  be  imputed  to  the 
light  company  from  the  fact  that  it  has  been  in 
that  condition  for  a  considerable  length  of  time, 
since  thorough  insulation  is  indispensable  to  con- 
fine the  current  to  tbe  wire,  and  the  company's 
duty  to  keep  its  wires  insulated  is  a  continuing 
one,  requiring  careful  and  continuous  inspectioa. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig- 
vol.  18,  Electricity,  {  9.] 
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8.  Same  —  Neglioercb  —  Btidbnok  —  Strrn- 

CIENOT. 

Evidence  in  an  action  for  injuries  caused 
by  a  wire  coming  in  contact  with  a  partly  un- 
insulated  electric  liglit  wire  Iteld  guHicient  to 
show  that  the  light  company  -waa  negligent  in 
maintaining  an  unsafe  wire. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  18,  Electricity,  {  11.] 

4.  Saicb— Proximate  Cause. 

An  electric  light  company  Is  not  liable  for 
injuries  through  electric  shock  caused  by  plain- 
tiff driving  into  wires,  which  trespassing  boys 
had  thrown  over  a  light  wire,  and  which  had 
just  come  into  contact  with  the  current  where 
the  insulation  was  off  the  light  wire  for  about 
an  inch. 

Appeal  from  St  Ix>alB  Circuit  Court; 
Moses  N.  Sale,  Judge. 

Action  by  George  W.  Laehrmann  against 
the  Laclede  Gaslight  Company  for  damage 
caused  by  electric  shock.  From  a  judgment 
overruling  plaintiff's  motion  to  set  aside  a 
nonsuit,  he  appeals.    Affirmed. 

W.  L.  Bohnenkamp,  for  appellant.  Percy 
Werner  and  R.  A.  Crabbs,  for  respondent. 

BLAND,  P.  J.  The  Hugo  Dry  Goods  Com- 
pany has  a  three-story  building  on  the  north- 
west comer  of  Twenty-Third  street  and  Cass 
avenue.  In  the  city  of  St.  Louis.  The  build- 
ing fronts  on  Cass  avenue,  and  runs  back 
north  on  Twenty-Third  street  to  an  alley. 
The  first  floor  of  the  building  Is  occupied 
by  the  company  as  a  store.  The  second  and 
third  floors  are  used  for  residence  purposes, 
and  are  constructed  to  front  on  Twenty- 
Third  street.  A  wooden  porch  45  feet  long 
runs  along  the  east  side  of  the  building  for 
the  benefit  of  tenants  occupying  the  second 
and  third  floors.  In  the  backyard  of  the 
premises  are  coal  sheds  10  to  14  feet  high. 
Defendant  maintains  a  line  of  electric  wires 
strung  on  poles  about  25  feet  high  In  the  al- 
ley running  on  the  north  side  of  the  prem- 
ises. The  poles  are  much  higher  than  the 
coal  sheds.  For  the  purpose  of  furnishing 
the  Hugo  Dry  Goods  Company  electric  light, 
defendant  strung  a  wire  from  one  of  Its 
poles  In  the  alley,  over  the  coal  sheds  to  a 
comer  of  the  porch,  thence  along  the  porch, 
and  down  to  the  first  floor.  This  wire  In- 
clined downward  from  the  pole  to  the  porch, 
hut  was  from  5  to  6  feet  above  the  top  of 
the  sheds.  For  some  time  prior  to  May  4, 
1005,  about  an  Inch  of  the  covering  or  Insula- 
tion of  the  wire  near  where  it  was  fastened 
to  the  comer  of  the  porch  had  been  off,  leav- 
ing the  wire  exposed.  From  what  cause  or 
by  what  means  the  insulation  was  removed 
the  evidence  does  not  show.  On  said  date 
two  boys  were  seen  on  top  of  the  coal  sheds 
playing  with  a  baled  hay  wire,  the  end  of 
which  had  been  bent  and  thrown  over  the 
electric  wire.  Some  of  the  witnesses  say 
the  boys  were  trying  to  get  It  off  the  electric 
wire.  In  manipulating  the  wire  It  was  caus- 
ed to  slide  toward  the  porch.  When  it  was 
near  the  porch,  the  boys  went  to  a  nearby 
stable,  and  got  a  bunch  of  tangled  baled  hay 


wire,  and  In  some  manner  connected  It  with 
the  down  wire,  and  pushed  it  along  the  elec- 
tric wire  until  It  reached  the  tpot  where 
the  insulation  was  off.  At  this  juncture  the 
bunch  of  wires  were  In  a  pool  of  water  that 
had  collected  In  the  alley  from  a  recent  rain, 
and  the  wires  began  to  sputter  and  emit 
sparks  of  electricity,  whereupon  the  boys  ran 
away.  In  a  few  minutes  thereafter  plaintiff 
drove  a  milk  wagon  into  the  valley  to  make 
a  delivery  of  milk.  He  did  not  observe  the 
wires,  and  his  horse  stepped  Into  them,  and 
instantly  fell  to  the  ground,  and  was  electro- 
cuted in  a  few  minutes.  When  the  horse 
fell,  plaintiff  leaned  over  the  side  of  his  wag- 
on to  see  what  caused  him  to  fall,  and  was 
thrown  from  the  wagon  by  the  force  of  an 
electric  current  Into  the  alley,  where  he  re- 
ceived several  other  electric  shocks  from 
coming  in  contact  with  the  horse's  feet  as 
he  kicked  in  his  death  struggles.  Plaintiff 
was  picked  up,  and  helped  to  a  drug  store. 
The  action  is  to  recover  damages  caused  by 
the  electric  shocks.  The  negligence  alleged 
is  that  defendant  maintains  its  wires  in  a 
careless  and  negligent  condition,  and  negli- 
gently failed  to  properly  Insulate  them  and 
negligently  failed  to  keep  them  insulated 
prior  to  and  on  the  day  of  the  accident  (May 
4,  1006).  At  the  close  of  plalntirs  case,  the 
court  gave  an  Instraction  In  the  nature  of 
a  demurrer  to  his  evidence,  whereupon  plain- 
tiff took  a  nonsuit,  with  leave  to  move  to  set 
the  same  aside.  The  motion  to  set  aside 
the  nonsuit  was  overruled,  and  he  appealed 
to  this  court 

The  question  presented  for  review  Is 
whether  or  no  plaintiff  made  out  a  prima 
facie  case.  In  the  consideration  of  this  ques- 
tion, the  most  favorable  constmction  that.it 
will  admit  of  must  He  given  to  plaintiff's 
evidence,  and  every  reasonable  inference 
therefrom  in  his  favor  be  drawn.  It  Is  in 
evidence  that  a  short  time  before  the  acci- 
dent defendant's  servants  were  at  the  premi- 
ses relnsulating  the  wires  leading  along  and 
down  from  the  porch.  On  this  evidence,  and 
on  the  evidence  that  the  uninsulated  portion 
of  the  wire  was  very  near  the  porch  and  was 
plainly  to  be  seen,  the  Inference  should  be 
drawn  that  If  defendant's  servants  saw  or 
would  have  seen,  If  they  had  exercised  ordi- 
nary care,  that  the  insulation  was  off  the 
wire,  and  did  not  see  it,  or,  seeing  It,  failed 
to  relnsulate  it,  they  were  negligent  No- 
tice of  the  unsafe  condition  of  the  wire  may 
also  be  Imputed  to  defendant  on  the  evidence 
that  it  bad  been  in  that  condition  for  a  con- 
siderable length  of  time.  Thorough  insula- 
tion Is  indiq>ensable  to  confine  the  electric 
current  to  wire;  and  hence  the  duty  of  de- 
fendant to  insulate  and  keep  Its  wires  insu- 
lated was  a  continuing  one,  and  required 
careful  and  conflnuons  Inspection.  Gels- 
mann  v.  MIssouri-BXlIson  Electric  Co.,  173 
Mo.  678,  73  S.  W.  054;  Wiiikelman  v.  Elec- 
tric Light  Co.,  110  Mo.  App.  184,  85  S.  W. 
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99.  We  think,  therefore,  that  on  the  evidence 
with  respect  to  the  condition  of  the  wire, 
the  jury  would  have  been  justified  In  find- 
ing defendant  was  negligent  in  maintaining 
an  unsafe  wire.  But  the  mere  negligence  of 
defendant  in  maintaining  an  unsafe  wire  la 
not  alone  sufilcient  to  entitle  plaintiff  to  re- 
cover. It  Is  essential  to  plaintifFIs  cause  of, 
action  that  he  show  the  negligence  complain- 
ed of  was  the  proximate  cause  of  his  Injury. 
Lexicographers,  text-writers,  and  courts 
have  .repeatedly  undertaken  to  define  proxi- 
mate cause.  The  definitions  given  by  them 
are  of  but  little  help  in  the  application  of  the 
doctrine  to  the  particular  facts  in  a  given 
case,  unless  the  facts  fall  precisely  within 
those  of  the  cases  where  the  definition  has 
been  applied.  No  case  has  been  cited  where 
the  facts  are  on  all  fours  with  the  facts 
of  the  case  in  band.  Plalnttif,  however, 
contends  they  are  not  distinguishable  from 
the  facts  In  the  case  of  Harrison  v.  Kansas 
City  Electric  Light  Company,  195  Mo.  606,  98 
S.  W.  951,  7  K  B.  A.  (N.  S.)  293.  In  the  Har- 
rison Case  defendant  maintained,  in  Kansas 
City,  Mo.,  a  circuit  of  wires  strung  on  poles 
known  as  "circuit  No.  32,"  which  was  only 
operated  at  nighttime.  The'  insulation  had 
been  worn  off  the  wire  by  the  limbs  of  a 
tree  In  deceased's  yard  reaching  over  the 
wire  and  rubbing  against  It  when  the  wind 
blew.  Deceased's  son,  a  youth,  on  the  day 
of  the  accident,  connected  a  copper  wire  to 
defendant's  wire  where  the  insulation  was 
removed,  and  wrapped  the  copper  wire 
around  the  tree.  At  the  time  a  swing  of 
cable  wire  was  swung  to  one  of  the  limbs 
of  the  tree.  One  of  the  cables  was  too  long 
and  was  wrapped  about  the  tree.  In  the 
afternoon  of  the  day  of  the  accident,  the  line 
was  reported  to  the  company  to  be  "In  trou- 
ble," and  a  lineman  was  sent  out  to  dis- 
cover and  remove  the  difficulty.  He  failed 
to  discover  the  down  wire  the  boy  had  at- 
ta^ibed,  but  reported  the  line  "O.  K."  to  the 
company,  after  which  the  current  was  turn- 
ed on  at  about  7 :25  p.  m.  After  the  current 
was  tamed  on,  the  boy  discovered  the  tree 
around  which  be  had  wrapped  the  wire  was 
burning,  and  got  an  ax  and  chopped  the  wire 
in  two,  leaving  it  swinging  in  the  air  about 
four  feet  above  the  ground.  His  father  step- 
ped out  of  the  house  a  few  minutes  later, 
and  took  hold  of  the  swing,  and  was  Instant- 
ly killed  by  the  electric  current  making  a 
short  circuit  by  means  of  the  cable  wire,  etc. 
It  was  contended  that  the  negligence  of  de- 
fendant's lineman  in  reporting  the  line  "O. 
K."  was  not  the  proximate  cause  of  the  in- 
Jury.  After  reviewing  several  of  the  Mis- 
souri cases  at  pages  623-625  of  195  Mo., 
pages  956,  957,  of  93  S.  W.  (7  L.  B.  A.  [N.  S.l 
293),  Marshall,  J.,  writing  the  opinion,  at 
pages  627,  628,  of  195  Mo.,  pages  957,  958,  of 
93  S.  W.  (7  L.  B.  A.  [N.  8.]  293),  said:  "The 
negligrence  of  the  lineman  was  the  n^Ugence 
of  the  defendant,  and,  if  be  failed  to  report 


the  fact  that  he  had  not  diacoveied  and 

remedied  the  trouble,  his  failure  is  imputable 
to  the  defendant.    Under  the  circumstances, 
there  is  no  escape  from  the  cpnclusion  that 
the  defendant  wag  negligent  In  turning  on 
the  current  of  electricity  after  it  knew  that 
there  was  trouble,  without  making  a  test  at 
the  main  office  to  discover  the  true  state  of 
affairs,  and  without  positively  knowing  that 
the  trouble  had  been  remedied.  The  fact  that 
its  negligence  would  not  have  resulted  in  the 
injury   complained  of  except   for  the   inde- 
pendent intervening  negligence  of  the  son  of 
the  deceased  does  not  relieve  the  defendant 
from  liability,  for  the  act  of  the  son  of  the 
deceased  coufd  not  have  produced  the  Injury 
unless  the  defendant  had  turned  on  the  cnr- 
rent  of  electricity,  nor  unless  there  had  also 
l)een  a  second  ground  somewhere  else.    The 
defendant's  negligence  was  therefore  a   di- 
rect and  proximate  cause,  or  one  of  the  di- 
rect and  proximate  causes  which  concurred 
with  the  act  of  the  son  of  the  deceased  to 
produce  the  Injury,  and,  under  the  rule  in 
this  state,   the  defendant  is  liable."     This 
case  and  some  of  the  cases  cited  in  the  opin- 
ion of  the  learned  judge  seem  to  oppose  the 
general   rule   that  the   proximate  cause   is 
one  from  which  a  man  of  ordinary  experi- 
ence and  sagacity  could  foresee  or  contran- 
plate  the  result  which  followed  might  prob- 
ably follow.     American  Express  Co.  v.  Bis- 
ley,  179  III.  295,  53  N.  B.  558;  Missouri,  K. 
&  T.  By.  Co.  v.  Byrne,  100  Fed.,  loa  dt  363, 
40  C.  G.  A.  402;  Milwaukee,  etc..  By.  Co.  v. 
Kellogg,  94  U.  S.  469,  24  L.  Ed.  256 ;  Ballroad 
Co.   V,   Woolley,  77   Miss.,    loc.   dt   943,   28 
South.  26 ;  Enochs  v.  Bailway  Co.,  145  Ind., 
loc.  dt  637,  44  N    E.  658;  16  Am.  &  Eng. 
Ency.  of  Law,  p.  436.     If  defendant's  Ihie 
had  been  reported  or  discovered  to  be  "in 
trouble,"  and  It  had  sent  a  "trouble  man"  out 
to  discover  and  remedy  the  difficulty,  and  he 
had  failed  to  discover  the  wire  which  was 
hooked  over  defendant's  wire,  and  reported 
the  line  "O.  K.,"  and  defendant  had  then 
turned  on  the  electric  current  and  the  Injury 
complained  of  resulted,  the  case  would  be 
on  all  fours  with  the  Harrison  Case.     But 
defendant's  line  was  not  in  trouble  until  the 
baled  bay  wire  was  pushed  along  Its  wire  to 
the  point  where  the  insulation  was  off,  and 
this  was  not  done  until  a  few  motnents  be- 
fore the  accident,  and  it  seems  to  us  to  hold 
the  defendant  liable  we  must  hold  it  was  re- 
sponsible for  the  act  of  the  trespassing  boys. 
TO  do  this  would  practically  make  defend- 
ant an  insurer  of  the  lives  and  limbs  of  every 
person  against  loss  or  Injury  caused  by  tlie 
wrongful   and   unlawful   tampering  with  its 
wires  by  any   and  all  persons  whomsoever. 
Our  Supreme  Court  has  not  gone  so  far,  and 
we  will  not  take  the  step  of  our  own  voli- 
tion. 

We  think  the  demurrer  to  the  evidence 
was  properly  glven^  and  affirm  the  Judgment 
Ail  concur. 
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COOK  et  al.  t.  PIATT. 

(Kansas  City  Oourt  of  Appeals.    Missouri.    Oct 
7,  1907.     Rehearing  Denied  Nov.  4,  1907.) 

1.  BuOKBaM— Action  roE  Commissions— Peti- 
tion— AlXBGINO  CONTBACT  BY  PABTNEBS. 

The  petition  oi  C,  E.,  and  B.,  alleging  that 
plaintitEs  are  a  real  estate  firm,  that  defend- 
ant placed  land  in  the  hands  of  C.  and  K.  to 
sell,  and  agreed  to  pay  them  a  commission  for 
selling  it,  that  they  sold  it,  and  that,  after 
the  contract  between  defendant  and  C.  and  K. 
■was  made,  C.  and  K.  formed  a  partnership  with 
B.,  and  he  thereby  became  interested  in  said 
contract,  sufficiently  charges,  as  against  a  claim 
of  variance,  that  defendant  contracted  with  O. 
and  B.  as  partners. 

2.  Same  — Tin*  o»  Defendant  —  Pleading 
AND    Pboof. 

Plaintiffs,  in  an  action  for  a  real  estate 
agent's  commission,  by  alleging  in  the  petition 
that  defendant  was  the  owner  and  had  charge 
and  control  of  a  farm,  and  placed  It  in  their 
hands  for  sale,  are  not  required  to  prove  that 
defendant  was  the  owner  of  the  record  titie; 
but  it  is  enough  to  show  that  he  claimed  to 
hold  an  option  on  the  land,  and  procured  a  con- 
summation of  the  sale  negotiated  by  plaintiffs. 
Ed.  Note.— For  caaes  in  point,  see  Cent.  Dig. 


[Ed. 
ol.  8, 


vol.  8,  Brokers,  §  103.1 
8,  Same— Commissions  fbom  Both  Pabties— 
Knowledge  of  Third  Pebson. 

Where  defendant,  having  an  option  on  land, 
put  it  in  the  hands  of  plaintiffs,  real  estate 
agents,  to  trade,  and  they  traded  It  with  one, 
who,  as  well  as  defendant,  to  the  knowledge  of 
both,  had  agreed  to  pay  them  a  commission, 
their  right  to  recover  a  commission  of  defend- 
ant is  not  affected  by  the  fact  that  the  owners 
of  the  record  titie  of  defendants  land,  with 
whom  plaintiff  claimed  no  contract  relation,  did 
not  know  of  the  agreements  as  to  commissions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  »  52,  54.] 
4.  Same— Defense  of  Bad  Faith— Pleadino. 
The  only  fraud  charged  by  the  answer,  in 
an  action  by  real  estate  agents  for  a  commission 
for  trading  defendant's  land,  being  that  plain- 
tiffs were  in  the  employ  of  the  other  par^  to 
the  trade  when  they  were  employed  by  defend- 
ant, which  fact  of  dual  employment  plaintiffs 
bv  their  reply  admitted  and  austified  on  the 
nound  it  was  with  the  knowledge  and  coMent 
of  both  parties,  defendants  cannot  avail  them- 
SilvM  ofthe  defense  that  plaintiffs  acted  In 
bad  faith  towards  both  parfles  by  atten^Pj'"? 
to  deceive  each  as  to  the  value  of  the  land  of 
the  other. 

Appeal  from  Olrcnlt  Court,  Livingston 
County;    3.  W.  Alexander,  Judge. 

Action  by  W.  P.  Cook  and  others  against 
K.  S.  Piatt  Judgment  for  plaintiffs.  De- 
fendant appeals.    Affirmed. 

B.  B.  Gill  &  Son  and  J.  M.  Davis  &  Sons, 
(or  appellant  Frank  Sheetz  &  Sons  and  L. 
A.  Chapman,  (or  respondents. 

JOHNSON,  J.  Action  by  real  estate  brok- 
ers against  their  principal  to  recover  a  com- 
mission. Plaintiffs  had  Judgment  for  the  full 
amount  claimed  in  their  petition,  and  defend- 
ant appealed. 

The' petition  is  to  two  counts;  but  as  the 
court  instructed  the  Jury  to  find  for  defendant 
on  the  second,  we  are  concerned  only  with 
Uie  cause  o(  action  pleaded  to  the  first    It 


Is  alleged  In  the  petition  that  plaintiffs  "are 
a  firm  doing  business  In  the  city  o(  Chllli- 
cotbe.  Mo.,  under  the  name  of  Cook,  Kerr  & 
Barnard,  and  are  engaged  in  buying  and  sell- 
ing real  estate  as  real  estate  agents.  That 
the  defendant  to  the  spring  of  1904  was  the 
owner  of,  and  had  charge  and  control  of,  a 
large  (arm  in  Charlton  county.  Mo.,  contain- 
ing 519  acres,  and  placed  same  in  the  charge 
of  W.  P.  Cook  and  G.  B.  Kerr  to  sell  or  ex- 
change the  same  for  him  at  and  for  the  sum 
of  $100  per  acre,  and  agreed  to  pay  said  Cook 
and  Kerr  the  sum  of  |1.50  per  acre,  provid- 
ed they  would  sell  the  same  for  cash  at  $100 
per  acre  or  make  a  satisfactory  exchange 
thereof  (or  other  lands  at  the  price  o(  $100 
per  acre.  That  said  Cook  and  Kerr  found  a 
purchaser  In  one  A.  D.  Smith  of  Harmony, 
Pawnee  county,  Kan.,  and  exchanged  said 
farm  of  519  acres  aforesaid  for  the  said 
defendant  to  the  said  A.  D.  Smith  at  the 
price  of  $100  per  acre.  That  after  said  con- 
tract was  made  with  the  defendant  between 
Cook  and  Kerr  and  him,  the  said  Cook  and 
Kerr  formed  a  partnership  with  their  co- 
plaintiff,  A.  L.  Barnard,  and  he  thereby  be- 
came, was,  and  now  is,  toterested  In  said  con- 
tract with  them."  In  the  answer,  defendant 
In  addition  to  a  general  denial,  alleges  that 
"at  the  time  in  platotlffs'  petition  mentioned 
and  set  out  one  John  J.  Piatt  the  father  of 
this  defendant  was  the  owner  of  two  sever- 
al tracts  of  land  to  Chariton  county,  Mo., 
amounting  to  about  489  acreci,  and  one  J.  R. 
Piatt  the  defendant's  brother,  was  the  own- 
er of  a  tract  of  land  In  Charlton  county.  Mo., 
amounting  to  about  30  acres.  That  the  said 
John  J.  Piatt  and  J.  R.  Piatt  late  to  the 
year  1904,  exchanged  said  several  tracts  of 
land  with  one  A.  D.  Smith  of  Pawnee  coun- 
ty, Kan.,  for  a  tract  of  land  In  Kansas  belong- 
ing to  said  Smith  at  said  time.  •  •  ♦ 
That  In  negotiating  for  and  making  said  ex- 
change said  W.  P.  Cook  and  G.  B.  Kerr  were 
the  agents  of  the  said  A.  D.  Smith  and  repre- 
sented said  Smith  as  his  agent  In  maktog  said 
exchange.  That  the  said  A.  D.  Smith  paid  to 
plaintiffs  herein  the  sum  of  $1,500  to  full 
payment  for  their  services  as  real  estate 
agents  In  negotiating  for  and  making  such 
exchange.  That  neither  this  defendant  nor 
the  said  John  J.  Piatt  or  J.  R.  Piatt  or  the 
said  A.  D.  Smith  hafl  any  knowledge  that 
the  said  plaintiffs,  or  either  of  them,  were 
representing  or  acting  as  agents  for,  or  that 
they  were  claiming  or  pretending  to  act  as 
agents  for,  this  defendant  or  that  this  de- 
fendant was  expected  to  pay  said  plaintiffs, 
or  either  of  them,  any  sum  of  money  for  mak- 
ing said  exchange.  *  •  •  That  for  plain- 
tiffs to  act  as  the  agent  for  any  person  In 
making  said  exchange  other  than  A.  D.  Smith, 
without  the  knowledge  of  persons  concerned 
to  making  such  exchange,  would  be  a  fraud 
upon  the  parties  thereto."  Plaintiffs  admit 
to  their  reply,  that  they  were  the  agents  of 
Smith  and  were  paid  «  commission  by  blm 
for  making  the  trade^  but  state  that  both  the 
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defendant  and  Smith  knew  of  the  dnal  em- 
ployment and  consented  thereto. 

It  appears  from  the  evidence  Introdnced  by 
plaintlfTd  that  In  1804  plaintiffs  Cook  and 
Kerr  were  partners  engaged  In  the  business 
of  real  estate  agents  at  ChlUIcothe.  In  March 
of  that  year,  they  were  employed  by  A.  D. 
Smith,  who  lived  In  Kansas,  to  sell  or  ex- 
change for  Missouri  land  a  ranch  of  several 
thousand  acres  situated  In  Pawnee  connty, 
Kan.  Plaintiffs  previously  had  been  employ- 
ed by  defendant,  who  was  a  physician  resid- 
ing at  ChlUIcothe,  In  another  real  estate 
transaction,  and  plaintiff  Cook  solicited  de- 
fendant to  exchange  a  farm  owned  or  con- 
trolled by  the  latter  for  the  Kansas  land. 
Negotiations  were  opened  which  finally  cul- 
minated In  a  proposal  made  by  defendant 
that  if  plaintiffs  would  effect  an  exchange 
for  the  Kansas  land  of  a  farm  of  518  acres 
In  Charlton  county,  Mo.,  on  which  defendant 
stated  he  had  an  option  at  the  price  of  |100 
per  acre,  defendant  would  pay  plaintiffs  a 
commission  of  $1.50  per  acre.  It  Is  not  claim- 
ed by  plaintiffs  they  understood  defendant 
owned  the  farm  in  Chariton  county,  but  they 
did  understand  from  what  he  said  that  he 
had  an  option  on  it  from  the  owners  and  could 
and  would  consummate  an  exchange  for  the 
Kansas  land,  if  one  could  be  made  on  satis- 
factory terms.  Plaintiffs,  in  acc^tlng  em- 
ployment from  defendant,  disclosed  to  blm 
that  they  had  been  employed  by  Smith  and 
expected  to  receive  a  commission  from  each 
party  if  the  lands  were  exchanged.  They 
Informed  Smith  of  their  employment  by  de- 
fendant, and  the  evidence  of  plaintiffs  is 
quite  clear  that  both  Smith  and  defendant 
consented  to  the  dnal  onployment.  Efforts 
of  plaintiffs  resulted  in  bringing  the  parties 
together,  in  an  inspection  by  Smith  of  the 
Missouri  land,  and  by  defendant  of  the  Kan- 
sas land,  and  in  the  execution  of  a  craitract 
for  an  exchange  of  the  properties  wherein 
the  value  of  the  Missouri  land  was  fixed  at 
$100  per  acre.  The  trade  -was  finally  con- 
summated by  an  exchange  of  deeds.  When 
defendant  went  with  plaintiff  Cook  to  Inspect 
the  Kansas  land,  he  was  accompanied  by  bis 
father  and  brother-in-law.  Of  the  Missouri 
land  80  acres  belonged  to  the  brother  of  de- 
fendant, 278  acres  to  his  father,  and  211  acres 
had  descended  from  his  mother  to  five  chil- 
dren, of  whom  defendant  was  one ;  but  before 
the  transaction  in  controversy,  defendant  had 
conveyed  his  Interest  to  his  father.  Explana- 
tory of  the  purpose  of  the  visit  of  bis  father 
and  brother-in-law  to  the  Kansas  land,  de- 
fendant told  Mr.  Cook  (so  the  latter  says): 
"The  he  (defendant)  had  an  <H>tlon  on  the 
Charlton  county  land  at  $40.00  an  acre  and 
they  (the  father  and  brother-in-law)  were  to 
decide  whether  they  wanted  their  interest 
out  there  or  he  buy  them  out  and  take  the 
whole  thing  himself."  On  behalf  of  defend- 
ant, the  employment  of  plaintiffs  as  his  agent 
Is  vigorously  denied.  Defendant  states  that 
in  what  he  did  he  was  acting  merely  as  the 


representative  of  the  owners  of  the  Mlssoorf 
land,  and  that,  instead  of  agreeing  to  employ 
plaintiffs,  it  was  expressly  understood  between 
him  and  Mr.  Cook  that  plaintiffs  were  not  to 
receive  any  commission  from  the  Missouri 
parties.  Other  facts  ttian  those  we  have- 
stated  appear  in  the  record,  but  of  these^ 
some  we  deem  of  no  importance  to  the  ques- 
tions we  are  called  upon  to  determine,  and 
others  will  be  noticed  hereafter. 

The  first  questions  to  receive  our  atten- 
tion will  be  those  relating  to  the  contention 
of  defendant  that  the  learned  trial  Judge  err- 
ed in  refusing  hia  request  for  an  instruction 
In  the  nature  of  a  demurrer  to  the  evidence. 
The  sufficiency  of  the  allegations  of  the  pe- 
tition to  sustain  the  Judgment  is  challenged 
on  the  ground  that,  as  there  is  no  specific 
averment  that  plaintiffs  Cook  and  Kerr  were 
partners  at  the  time  of  the  alleged  employ- 
ment, and  that  defendant  contracted  wltli 
them  as  a  partnership,  evidence  of  an  agree- 
ment between  defendant  and  plaintiffs  as 
partners,  or  between  defendant  and  plaintifT 
Cook,  will  not  support  the  cause  of  action 
pleaded  which  Is  based  on  a  contract  made 
between  defendant  and  Cook  and  Kerr,  not 
as  partners,  but  as  Joint  contractors.  In  sup- 
port of  this  argument,  we  are  cited  to  Bank 
V.  Campbell,  84  Mo.  App.  45;  Timber  Co.  ▼. 
Railroad,  180  Mo.,  loc.  dt  486,  79  S.  W.  1130; 
Vanhoosler  v.  Dunlap.  117  Mo.  App.  629,  9S 
S.  W.  850 ;  Meyers  v.  Railroad,  120  Mo.  App. 
288,  96  S.  W.  737.  The  only  reasonable  in- 
ference to  be  drawn  from  the  evidence  of 
plaintiffs  Is  that,  while  Cook  personally  made 
the  agreement  with  defendant,  it  was  the  in- 
tention and  purpose  of  both  parties  that  the 
services  of  the  partnership  should  be  en- 
gaged. We  do  not  find  any  variance  between 
allegation  and  proof..  In  alleging  the  part- 
nership, the  petition  does  speak  in  the  present 
tense,  but  we  think  a  reasonable  construc- 
tion of  this  pleading,  taken  as  a  whole,  re- 
quires us  to  conclude  that  the  pleader  intend- 
ed to  state  tliat  the  contract  was  made  with 
platntiflte  as  partners.  The  real  functions  of 
a  petition  are  performed  when  constitutive 
facts  are  stated  In  a  way  to  advise  defend- 
ant of  the  issues  he  is  to  prepare  to  meet^ 
Defendant  would  not  be  Justified  in  placing 
a  strained  or  hypercritical  interpretation  on 
the  language  employed,  and,  as  he  must  have- 
known  from  reading  the  petition  that  he  was. 
called  upon  to  meet  the  issue  of  having  con- 
tracted with  a  partnership,  he  cannot  claim 
to  have  been  misled  by  the  fact  that  the  aver^ 
ment  was  worded  somewhat  awkwardly.  We 
must  rule  this  point  against  defendant 

Defendant  says  next  that  there  is  no  evi- 
dence hi  the  record  tending  to  show  be  agreed 
to  pay  a  stated  amount  as  a  commission.  Mf. 
Cook  testified:  "Dr.  Piatt  said  If  he  could 
get  that  520  acres  off  at  $100  an  acre,  'I  will 
pay  you  the  nicest  commission  you  ever  made.' 
I  said:  'What  do  you  consider  nice  com- 
mission?' He  said:  'Ton  know  when  you 
sold  my  80  acres  I  told  you  I  would  see  you. 
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got  (1.50  an  acre  for  every  acre  you.  bandied 
-after  this?'  And  he  said:  *I  will  give  If  " 
This  certainly  was  explicit  on  tbe  subject 
-of  tbe  amount  of  tbe  commission  and  suffi- 
-clent  to  raise  an  issue  of  fact 

Further,  If  is  urged  that  "plalntlfTs  failed 
to  prove  a  constitutive  fact  alleged  by  them 
In  tbelr  petition,-  viz.,  that  defendant  was 
the  owner  of  tlie  farm  in  Charlton  county, 
Mo^  containing  619  acres."  It  was  not  re- 
-quired  of  piaintifTs  to  prove  that  defendant, 
at  the  time  of  tbe  employment,  was  vested 
with  the  record  title  to  tbe  land.  In  alleging 
tbat  defendant  "was  the  owner  of  and  bad 
-charge  and  control  of  a  large  farm  in  Chari- 
ton county,  Mo.,  containing  519  acres,"  etc., 
plaintiffs  did  not  restrict  tbe  scope  of  their 
cause  of  action  to  one  based  on  a  contract 
made  with  tbe  owner  of  tbe  record  title,  bat 
placed  themselves  in  a  position  to  show  tbat 
tbelr  employment  was  by  one  who  claimed 
only  to  hold  an  option  on  the  land.  The  un- 
conditional employment  of  an  agent  carries 
with  it  tbe  ample  assurance  that,  in  tbe  event 
be  succeeds  In  negotiating  a  sale  on  tbe  terms 
proposed,  his  principal  will  place  himself  in 
-a  position  to  make  a  good  title.  Certainly,  a 
principal  who  represents  to  his  agent  at  the 
time  of  the  employment  that  be  holds  an  op- 
tion on  the  property,  and  afterwards  procures 
a  consummation  of  tbe  sale  negotiated  by  the 
agent,  will  not  I>e  beard  to  deny  bis  liability 
for  an  agreed  commission  on  the  ground 
that  tbe  agent  knew  be  was  not  tbe  owner 
of  the  record  title. 

Another  argument  is  tliat,  as  it  Is  conced- 
ed plaintiffs  were  also  the  agents  of  Smith, 
and  it  appears  tbat  the  owners  of  the  Chari- 
ton county  land  (defendant's  father,  brothers, 
and  sisters)  did  not  know  of,  and  therefore 
did  not  consent  to,  tbe  dual  employment  of 
plaintiffs,  a  recovery  will  be  precluded  under 
tbe  rule  that  an  agent  cannot  act  for  both 
parties  to  a  transaction  whose  Interests  are 
hostile,  except  with  the  knowledge  and  con- 
sent of  both  parties.  This  contention  must 
■certainly  spring  from  a  misconception  of  tbe 
nature  of  tbe  cause  of  action  asserted  by 
plaintiffs,  as  well  as  from  a  misunderstand- 
ing of  tbe  evidence  adduced  in  support  there- 
of. Plaintiffs  do  not  claim  to  have  bad  any 
•Contractual  relation  with  the  record  owners 
of  tbe  Missouri  land.  They  are  not  made 
parties  to  tbe  suit,  and  tbe  cause  asserted 
Is  founded  on  a  contract  made  with  defend- 
ant alone  as  tbe  bolder  of  an  option  on  the 
property,  and  not  as  tbe  agent  of  the  owners. 
If,  88  they  insist,  plaintiffs  bad  no  contract 
with  tbe  owners,  then  th^  owed  no  duty  to 
the  latter,  and  we  know  of  no  principle  un- 
•dcr  which  they  were  required  to  obtain  tbe 
'^nsent  of  strangers  to  tbelr  contract 

Finally,  It  is  said  tbe  fact  was  brought  out 
in  evidence  tbat,  In  attempting  to  serve  two 


masters,  plaintiffs  acted  in  bad  faith  toward 
both,  in  tills :  They  attempted  to  deceive  de- 
fendant by  procuring  a  letter  from  a  banker 
in  Lamed,  Kan.,  of  a  tenor  to  enhance  tbe 
value  of  the  Kansas  land  in  defendant's  es- 
timation, and  deceived  Mr.  Smith  by  coaxing 
blm  into  an  agreement  to  take  tbe  Missouri 
land  at  $100  per  acre,  when,  in  fact  It  was 
worth  not  much  more  than  half  tbat  amount 
We  do  not  find  any  fact  in  tbe  record,  nor 
do  we  find  anything  In  tbe  correspondence 
between  plaintiffs  and  tbe  Kansas  banker, 
which  defendant  offered  In  evidence,  but 
which  was  excluded  by  the  court  to  sustain 
either  charge  of  bad  faltb;  but  we  prefer  to 
place  our  ruling  against  this'  contention  on 
tbe  ground  tbat  tbe  answer  does  not  present 
any  such  Issue  of  fraud.  The  only  fraud 
charged  therein  Is  that  plaintiffs  were  in  tbe 
service  of  the  otiier  party  to  the  transaction 
at  the  time  they  claimed  th^  were  employ- 
ed by  defendant  Plaintiffs  replied  to  this 
by  admitting  tbe  charge  and  Justifying  their 
dual  employment  on  tbe  grotmd  tbat  it  was 
with  the  knowledge  and  consent  of  both  par- 
ties to  tbe  transaction.  Under  tbe  issues 
ttius  made,  it  did  not  devolve  upon  plaintiffs 
to  show  they  acted  in  good  faith  toward  each 
of  tbelr  employers.  That  Issue  could  be  in- 
jected into  tbe  case  only  by  defendant,  and, 
as  he  did  not  choose  to  raise  It  In  tbe  plead- 
ings, he  could  not  compel  plaintiffs  to  meet 
it  at  the  trial.  Coses  of  this  ctiaracter  are' 
no  exception  to  the  general  rule  that  tbe  bur- 
den of  pleading  and  proving  fraud  Is  on  bim 
who  holds  tbe  affirmative.  We  fail  to  per- 
ceive even  a  suggestion  of  legal  or  moral 
turpitude  in  the  acceptance  by  the  agent  of 
employment  from  both  parties  to  the  transac- 
tion, where  both,  with  foil  knowledge  of  the 
facts,  consent  to  the  arrangement  To  say, 
as  some  authorities  have  said,  that  such  serv- 
ice Is  Inimical  to  principles  of  public  policy, 
would  be  to  say  that  parties  to  any  sort  of 
business  transaction  tiave  no  right  to  enlist 
the  services  of  a  third  person  to  aid  them  in 
tbe  negotiation  and  closing  of  a  trade,  bow- 
ever  necessary  and  valuable  the  services  of 
an  experienced  assistant  might  be  to  them. 
Such  a  pronouncement  would  be  nothing  short 
of  an  exercise  of  Judicial  paternalism,  since 
it  would  deny  to  tbe  individual  the  right  to 
contract  as  he  would  concerning  bis  own  af- 
fairs, in  which  the  general  public  has  no  sort 
of  Interest  Public  policy  too  often  is  Invok- 
ed in  aid  of  rules  devoid  of  logical  founda- 
tion. 

No  error  was  committed  by  tbe  trial  court 
in  refusing  to  go  into  an  Issue  not  made  by 
tbe  pleadings.  Tbe  demurrer  to  tbe  evidence 
was  properly  overruled.  What  tias  been  said 
sufficiently  answers  other  points  made  by  de- 
fendant 

Tbie  Judgment  1b  affirmed.    All  concur. 
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BROMLEY  V.  HTTOSON  IiUMBER  CO. 

(St  liouia  Ck>iirt  of  Appeala.     Missouri.     Oct. 
ffl,  fS07.) 

1.  Masteb  and  Sxbtant— Injttbiks  to  Serv- 
ant—Actiohb — Evidence— SuvriciENCT. 

Evidence,  in  an  action  by  an  employ^  who 
was  directed  by  his  foreman  to  pull  the  coupling 
pin  from  the  drawhead  of  a  car  while  it  was 
in  motion,  for  the  purpose  of  coupling  it  to  an- 
other car,  and  whose  foot  slipped  in  between 
the  edge  of  the  platform  and  the  drawhead  of 
the  car  as  he  was  jerlcing  at  the  pin  as  that  car 
and  the  other  came  together,  and  was  injured, 
held  not  to  show,  prima  facie,  defendant's  negli- 
gence, in  that  to  poll  the  coupling  pin,  situated 
as  was  plaintiff,  was  hazardous,  or  that  a  rea- 
sonable man  would  have  anticipated  the  ac- 
cident. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §{  954r-977.] 

2.  Same— Issues— Vabiance. 

Where,  in  a  personal  injury  action  by  an 
employe,  plaintiff  alleges,  with  particularity,  neg- 
ligence, or  a  defect  in  appliances  or  place  to 
woric,  he  is  required  to  make  proof  of  that  par- 
ticular negligence  to  entitle  him  to  recover. 

[E>d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  gg  862,  865,  866.] 

3.  Same— Admissibilitt. 

Where,  in  a  personal  injury  action  bj  an 
employ^,  it  was  alleged  that  the  foreman  direct- 
ed plaintift  to  pull  a  coupling  pin  from  the  draw- 
head  of  a  car  while  it  was  in  motion,  that  the 
foreman  was  notoriously  incompetent,  that  his 
incompetence  was  Imown  to  defendant,  that  the 
manner  of  coupling  the  cars  was  due  to  bis  in- 
competence, and  that  the  pin  should  have  been 
■  drawn  and  adjusted  by  some  one  standing  on 
the  ground,  it  was  error  to  exclude  proof  that 
the  foreman  was  notoriously  incompetent. 

Appeal  from  Circuit  Court,  Greene  County; 
Jas.  T.  Neville,  Judge. 

Action  by  Jacli  Bromley,  a  minor,  by  bis 
next  friend,  eta,  against  the  Hudson  Lumber 
Company,  for  personal  injuries.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed and  remanded,  with  leave  to  plain- 
tiff to  amend  his  petition.  If  so  advised. 

The  defendant  is  a  corporation  located 
at  Springfield,  Mo.,  and  engaged  In  sawing 
cedar  logs  into  small  blocl^s  or  sticks  for 
making  lead  pencils.  Defendant  has  three 
departments  In  its  business:  A  sawing  de- 
partment, a  bundle  department,  and  a  yard 
department  A  foreman  is  at  the  bead  of 
each  of  these  departments.  Plaintiff,  a 
youth  18  years  of  age,  worked  In  the  yard 
department  The  yard  employes  retied  the 
bundles  of  sticks,  put  them  into  bags,  and 
loaded  them  Into  cars.  They  also  unloaded 
cedar  logs  brought  In  on  cars,  moved  the  cars 
by  use  of  clinch  bars,  and  controlled  their 
movements  by  use  of  the  brakes,  or,  when 
these  were  inaccessible,  by  use  of  blocks. 
After  the  cars  were  imloaded,  they  were 
run  past  the  mill  and  sometimes  coupled  to- 
gether. A  switch  track  was  constructed, 
leading  from  the  mill  to  the  main  line  of 
the  Frisco  Railroad,  the  grade  of  which  was 
descending  to  the  east  and  toward  the  Frisco 
main  line.  Ordinarily  several  car  loads  of 
saw  logs  would  be  delivered  on  the  switch  at 
one  time,  and  would  be  pushed  west  of  the 


point  on  the  switch  where  they  were  to  be  un- 
loaded. When  the  yard  foreman  was  ready 
to  unload,  he  would  direct  the  employes  un- 
der falm  to  uncouple  a  car  and  take  a  clinch 
bar  and  start  it  downgrade.  When  the  car 
arrived  at  the  proper  place  to  be  unloaded,  it 
was  stepped,  and  after  being  imloaded  was 
moved  east  by  employes  to  make  room  for 
another.  This  process  was  kept  up  until  all 
the  cars  were  unloaded.  On  May  19,  1905, 
two  empty  coal  cars,  which  had  been  un- 
loaded, were  on  the  switch.  One  of  the 
cars  had  been  moved  50  or  60  yards  east 
from  the  place  of  unloading,  and  was  sta- 
tionary on  the  switch.  Doss,  the  foreman, 
directed  the  other  car  to  be  started  down 
the  switch,  and  ordered  plaintilf  to  get  on 
"and  ride  the  brake,"  meaning  to  use  the 
brake  to  control  the  speed-  Does  went  ahead 
and  got  on  the  stationary  car.  The  car  was 
started  and  attained  a  pretty  good  headway, 
and  when  near  the  stationary  car  Dosd  or- 
dered plaintiff  to  pull  the  pin  from  tlie  draw- 
head  for  the  purpose  of  coupling  it  to  the 
stationary  one.  At  the  time  the  order  was 
given,  plaintiff  was  standing  at  the  brake  out- 
side the  end  gate  of  the  body  of  the  car, 
on  a  platform  made  by  the  extension  of  the 
floor.  This  platform  was  12  or  14  Inches 
wide.  The  pin  was  attached  to  a  short  chain, 
and  was  six  or  eight  inches  below  the  plat- 
form. In  obedience  to  the  order,  plaintiff 
reached  down  to  get  hold  of  the  chain  to 
which  the  pin  was  attached,  and  pulled  at  it, 
but  was  unable  to  raise  the-  pin.  He  kept 
jerking  at  the  pin,  and  In  doing  so  his  left 
foot  slipped  in  between  the  edge  of  the  plat- 
form and  drawhead  of  the  car  on  which  he 
was  riding  as  the  cars  came  together,  re- 
sulting in  bis  great  toe  and  the  one  next  to 
it  being  mashed  <^  and  the  instep  of  his  foot 
badly  bruised.  The  action  is  to  recover  for 
these  injuries.  At  the  dose  of  plaintiff's  evi- 
dence, the  trial  court  directed  a  verdict  for 
defendant 

A.  B.  Lovan,  for  appellant  Woodruff  ft 
Mann,  for  respondoit 

BLAND,  P.  J.  (after  stating  the  facts  as 
above).  The  main  question  in  the  case  is  to 
determine  whether  or  not  plaintiff  made  out 
a  prima  facie  case  of  negligence  against  de- 
fendant as  alleged  in  his  petition.  The  evi- 
dence shows  that  the  cars  w«re  equipped 
with  rods  at  their  sides,  by  which  one  on  the 
ground  could  raise  the  brake  pin  to  let  the 
couplings  come  together,  and  that,  ordinarily. 
Doss,  when  he  wished  to  couple  cars  on  the 
switch,  raised  the  pins  by  means  of  the  rods 
before  the  car  or  cars  were  started  down  the 
grade.  It  shows  that  plaintiff  had  never 
coupled  cars,  and  had  never  been  shown,  or 
instructed  how  to  couple  them;  that  he  knew 
there  were  rods  on  the  sides  of  the  cars  to 
raise  the  pins,  but  the  one  on  his  car  could 
not  be  reached  from  where  he  was  when 
he  was  ordered  to  raise  it    It  also  shows 
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that  Doss  ordered  bim  to  poll  It,  i\ot  to 
raise  It  witb  the  rod.  In  respect  to  the 
movement  of  the  car  and  the  circumstances 
of  his  injury,  plaintiff,  on  his  direct  ex- 
amination, testified  as  follows:  "Q.  What 
was  Doss  saying  all  the  time?  A.  He  was 
telling  me  to  Jerk  the  coupling  pin  up  all  the 
time  so  it  would  couple.  Q.  Was  the  car 
moving  or  standing  still  at  that  time?  A. 
It  was  moving.  Q.  Fast  or  slow?  A.  Pretty 
fast  Q.  How  far  were  you  from  the  car 
that  Doss  was  on  when  he  was  "having  you 
hurry  up?  A.  Well,  I  don't  remember  Just 
how  far  we  were.  <j.  Well,  Just  a  short  dis- 
tance? 'a.  Just  a  tolerably  short  distance. 
Q.  State  whether  the  car  Increased  In  speed 
as  it  got  near  this  car  Doss  was  on.  A.  Yes, 
sir;  it  got  faster  all  the  time  until  it  struck 
these  other  cars.  Q.  Tell  the  Jury  how  you 
happened  to  get  your  foot  caught  there,  if 
you  know.  A.  Well,  i  was  pulling  on  this 
coupling  pin,  and  the  car  was  Just  ready  to 
bump,  and  I  gave  a  Jerk  on  it,  and  my  foot 
slipped  off  Just  as  they  bumped  and  caught 
it  there."  On  cross-examination,  plaintiff 
testified  as  follows:  "Q.  Do  you  know  wheth- 
er you  wiere  holding  on  or  not?  .  A.  No,  I 
don't  remember  whether  I  was  holding  to 
anything  or  not  Q.  You  knew  If  you  slip- 
ped off  there  and  went  down  between  those 
cars  you  were  apt  to  get  killed?  A.  I  never 
thought  about  slipping  off.  Q.  There  was  no 
reason  why  you  should  slip?  A.  Nothing 
only  pulling  that  coupling  pin.  I  never 
thought  about  slipping.  Q.  There  was  no 
reason  why  you  should  slip  off  that  you  can 
think  of?  A.  Only  pulling  this  coupling  pin. 
Q.  There  was  nothing  to  make  your  feet 
slip?  A.  Well,  a  fellow  Jerking  in  a  place 
like  that  yon  know  his  foot  is  liable  to  slip. 
Q.  Yon  knew  that  before  as  well  as  you 
know  It  now?  A.  Well,  I  knew  a  fellow 
could  slip,  but  I  never  thought  of  slipping  on 
the  car.  Q.  There  is  nothing  to  make  you 
think  he  would  slip,  standing  np  there  and 
reaching  down?  A.  Nothing  only  Jerking  on 
the  coupling  pia  Q.  What  did  he  say  to 
you  when  you  got  up  there?  A.  After  I  got 
on  the  car  he  told  me  to  take  hold  of  this 
coupling  pin  and  raise  the  coupling  pin  so 
the  cars  would  couple.  Q.  Now  there  was  a 
chain  on  that  that  came  up  to  the  end  of  this 
beam  that  runs  along?  A.  Yes,  sir;  a  short 
chain.  Q.  That  brought  It  up  level  with  your 
feet  didn't  it?  A.  Well,  not  hardly.  Q. 
Well,  it  didn't  lack  much  of  it?  A.  Not  very 
much.  Q.  Yon  didn't  get  hold  of  the  pin? 
You  got  hold  of  the  chain?  A.  I  got  hold  of 
the  chain.  Q.  Because  the  chain  came  up 
higher  than  the  pin?  A.  The  chain  was  lay* 
lug  on  the  coupling  pin..  Q.  When  you  got 
hold  of  it  and  straightened  up,  It  brought 
your  hands  up  as  high  as  your  feet?  A. 
About  as  high.  Q.  Then  you  were  stand- 
ing on  something  here  and  pulling  up  about 
as  high  as  your  feet?  Tliat  is,  the  thing  you 
think  made  your  feet  slip  out  from  under 
you?    A.  Yes,  sir;  pulling  on  that  coupling 


pin.  Q.  You  had  a  foot  and  a  half  to  stand 
on?  A.  If  I  hadn't  been  pulling  on  that 
coupling  pin  I  wouldn't  have  slipped.  Q. 
But  you  don't  know  what  else  made  your 
foot  slip  from  under  you?  A.  That  is  all 
that  I  know  of  that  made  them  slip.  Q. 
You  weren't  out  on  the  coupler?  A.  No,  sir." 
In  his  brief,  counsel  for  plaintiff,  as  prem- 
ises for  his  argument,  assumes  that  the  work 
plaintiff  was  ordered  to  do  was,  on  account 
of  the  attending  circumstances,  hazardous. 
There  Is  no  direct  evidence  that  it  was  haz- 
ardous. Therefore,  to  find  plaintiff  made  a 
prima  facie  case,  within  the  scope  of  his 
petition,  the  court  must  hold,  as  a  matter  of 
law,  that  to  pull  a  coupling  pin  from  the 
drawhead  of  a  car,  situated  as  was  plaintiff, 
was  hazardous.  It  is  not  apparent  that  wnat 
plaintiff  was  ordered  to  do,  in  the  circum- 
stances shown  by  the  evidence,  was  hazard- 
ous, or  that  a  reasonable  man  would  have 
anticipated  the  accident  which  caused  plain- 
tiff's injury.  The  petition  contains  three 
counts.  The  only  one  relted  on  to  support 
the  Judgment  after  stating  matter  of  induce- 
ment alleges:  "That  while  plaintiff  was  so 
in  the  employ  of  defendant  and  under  the 
direction  of  said  foreman.  Bur  Doss,  he  was 
put  to  work  by  said  foreman,  along  with  oth- 
er workmen,  to  couple  together  said  railroad 
flat  cars  above  described,  on  said  side  track. 
That  by  said  foreman's  direction  an  attempt 
was  made  to  couple  said  cars  In  the  follow- 
ing manner,  viz.:  A  number  of  said  work- 
men started  one  of  said  empty  cars  down- 
grade on  said  side  track  in  the  direction  of  an- 
other empty  car  standing  on  said  track  some 
distance  away.  The  said  foreman  was  on 
said  stationary  car  directing  the  work.  This 
plaintiff,  by  said  foreman's  direction,  was  on 
the  moving  car.  While  said  car  was  moving 
and  approaching  closer  and  closer  to  said  car 
on  which  was  standing  said  foreman,  the 
foreman,  much  excited  and  'rattled,'  abruptly 
and  repeatedly  demanded  of  plaintiff  that  he 
get  on  the  front  drawhead  of  the  moving 
car  and  pull  out  the  iron  pin  In  said  draw- 
head,  BO  that  when  said  cars  came  together 
they  would  be  coupled  and  the  pin  would  be 
dropped  back  into  place.  That  plaintiff,  urg- 
ed and  pressed  by  said  foreman,  got  on  said 
drawhead,  and  while  attempting  to  pull  said 
pin  out  and  while  using  all  the  care  and 
knowledge  of  which  plaintiff  was  capable, 
plaintiff's  left  foot  slipped  between  said  cars 
as  they  came  together,  and  was  caught  and 
crushed  by  the  drawheads  of  said  cars  he  was 
attempting  to  couple,  thereby  causing  great 
and  permanent  Injury  to  plaintiff's  left  foot 
crushing  and  breaking  the  bones  of  his  instep, 
and  causing  him  to  lose  and  necessarily  have 
amputated  two  toes — the  big  one  and  the  one 
next  to  it— so  he  became  sick,  sore,  and  dis- 
ordered, and  so  has  remained  until  now,  and 
is  and  ever  will  be  permanently  disabled  In' 
said  foot  and  prevented  and  hindered  from 
making  a  support  and  from  attending  his  or- 
dinary business  and  occnpati(«i.    Tliat  said 
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Injury  to  plaintUT  was  caused  by  the  careless* 
aess  and  negligence  of  defendant,  In  this, 
that  it  negligently  and  carelessly  kept  in  its 
■employ  a  foreman,  the  said  Bur  Doss,  while 
be  was  habitually  and  notoriously  incompe- 
tent, as  above  set  forth,  and  while  the  de- 
'fendant  knew  be  was  so  incompetent,  and 
"was  so  incompetent  to  the  knowledge  of  de- 
fendant at  the  time  of  said  injury  to  plain- 
tiff, which  occurred  on  the  29tb  day  of  May, 
19(^.  That  the  manner  of  coupling  said  cars 
was  due  to  the  incompetence  of  said  foreman. 
That  said  pin  which  the  foreman  directed 
plaintiff  to  pull  out  ought  to  have  been  pull- 
■ed  out  and  adjusted  before  said  car  was  start- 
•ed  down  said  grade.  That  said  coupling 
ought  to  have  been  effected  by  some  one 
standing  on  the  ground,  where  the  cars  com- 
ing together  could  not  bare  crushed  him ; 
"but,  on  account  of  said  foreman's  Incompe- 
tence, be  did  not  know  bow  the  work  ought 
to  be  done,  and  so  directed  plaintiff  and  the 
-other  workman  to  do  It  in  a  wrong  and  a  dan- 
gerous way,  as  above  set  forth." 

There  Is  no  evidence  that  plaintiff  was  or- 
-dered  to  stand  on  the  drawhead.  In  fact, 
his  own  evidence  disproves  this  allegation, 
and  there  Is  no  substantial  evidence  that  Doss 
was  an  incompetent  foreman.  There  Is  some 
evidence  that  he  was  excitable.  It  has  been 
stated  and  restated  many  times  by  ttae  appel- 
late courts  of  this  state  that  if  a  plaintiff  al- 
leges, with  particularity,  negligence,  or  a 
defect  In  appliances,  or  a  place  to  work,  to 
-entitle  him  to  recover  he  is  required  to  make 
proof  of  that  particular  negligence,  or  defect, 
which  he  has  alleged.  Waidhler  v.  Railroad, 
71  Mo.,  loc.  clt  816 ;  McManamee  v.  Railway, 
135  Mo.,  loc  clt  447,  87  S.  W.  119;  Chltty  ▼. 
Railway,  148  Mo.,  loc.  clt  75,  49  S.  W.  «68; 
Hartley  v.  Railway,  148  Mo.  124,  49  S.  W. 
«40;  Feary  v.  Railway,  162  Mo.,  loc.  clt  86, 
«2  S.  W.  452:  McGrath  v.  Transit  Co.,  197 
Mo.  97,  94  S.  W.  872 ;  Farr  v.  4dams  Express 
€o.,  100  Mo.  App.  574,  75  S.  W.  183 ;  Gaim  v. 
Railroad,  113  Mo.  App.  591,  87  S.  W.  1016; 
Hamilton  t.  Railway,  114  Mo.  App.,  loc.  clt 
509,  89  S.  W.  893 ;  Hurst  v.  Railroad,  117  Mo. 
App.  25,  94  S.  W.  794.  This  rule  is  but  an 
application,  in  actions  founded  on  specified 
negligence,  of  the  well-established  doctrine 
that  a  plaintiff  cannot  count  upon  one  cause 
of  action  and  recover  upon  another.  The 
specific  negligence  alleged  in  tbe  petition,  that 
plaintiff  was  ordered  to  stand  on  tbe  draw- 
head  of  the  car,  which  was  manifestly  an  un- 
safe  place  to  stand  to  do  the  work  plaintiff 
was  ordered  to  do,  in  the  circurpstances  relatr 
ed  in  the  evidence,  was  not  proven,  and 
therefore  other  allegations  of  negligence,  if 
found  In  tbe  petition,  must  l>e  looked  to  in 
determining  whether  or  not  plaintiff  made 
out  a  prima  facie  case.  la  the  second  para- 
graph of  tbe  count  quoted  above,  it  is  alleged, 
in  substance,  that  Doss,  the  foreman,  was 
notoriously  incompetent  and  his  incompetence 
was  well  known  to  defendant,  and  the  man- 
er  (described)  of  coupling  the  cars  wax  due 


to  his  incompetence;  that  the  coupling  pin 
should  have  been  drawn  and  adjusted  by  some 
one  standing  on  tbe  ground  before  the  car  was 
started  down  tbe  track,  but  on  account  of  the 
foreman's  ignorance  of  this  safe  and  usual 
way  of  drawing  and  adjusting  tbe  pin,  he  or- 
dered it  to  be  done  in  a  wrong  and  dangerous 
way.  Under  these  allegations  of  the  petition, 
plaintiff  offered  to  prove  Doss  was  notoriously 
Incompetent  Tbe  trial  court  erroneously  ex- 
cluded this  evidence.  On  evidence  ttiat  Doss 
was  incompetent,  and  that  his  Incompetence 
was  well  known  to  defendant  and  on  further 
proof.  If  plaintiff  is  able  to  j>roduce  it  that 
it  was  dangerous  for  one  of  his  age  and  in- 
experience to  draw  the  coupling  pin  in  the 
manner  and  under  the  circumstances  shown 
by  his  evidence,  we  think  tbe  case  fsbonld  go 
to  the  Jury. 

Wherefore  the  Judgment  is  reversed,  and 
the  cause  remanded,  with  leave  to  plaintiff  to 
amend  bis  petition,  if  so  advised.    All  concur. 


KANSAS  CITY  PUMP  CO.  v.  JONES  et  al. 

(Kansas  City  Court  of  Appeals.    Missouri.    Oct 
7,  1907.    Rehearing  Denied  Nov.  4,  1907.) 

1.  Justices  ov  thk  Pbacx  —  Apfeai.  —  Juoa* 

KENT. 

The  circuit  court  on  appeal  from  a  justice 
entered  judgment  on  his  minute  t>ook  a^inst 
one  of  two  partners  sued,  and  Uie  clerk  in  re- 
cording the  judgment  made  the  other  partn^ 
and  the  surety  on  the  appeal  lx>nd  parties  there- 
to. These  latter  moved  to  strike  from  tbe 
record  the  judgment  as  entered  by  the  ^erk. 
which  motion  was  sustained.  Rev.  St.  1899,  f 
4081  [Ann.  St  1906,  p.  2226],  provides  that  in 
an  appeal  from  a  justice's  court  if  the  appellate 
court  deddes  against  appellant  judgment  shall 
be  rendered  against  him  and  his  sureties  on  the 
appeal  bond.  Held,  that  tlie  motion  was  prop- 
erly sustained,  since  no  one  but  the  court  _  was 
invested  with  jurisdiction  to  pronounce  judg- 
ment against  the  makers  thereof. 

2.  JUDOMENT  — ENTBT— PeBSOHB     WHO     MAT 

ENTEB — AUTHOBITY  01"   CUCBK. 

A  clerk  of  court  is  a  mere  ministerial  of- 
ficer, and  has  no  authority  to  enter  a  judgment 
not  pronounced  by  the  court. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  30,  Judgment  i  506.] 

3.  Judgment  —  CoBRBCTioN  —  AxjTHOMTT    of 
(JouBT  After  thb  Tebm. 

The  entry  by  a  derk  of  a  judgment  the 
court  did  not  render  is  a  nullity,  and  the  error 
thus  committed  is  one  which  the  court  has  ju- 
risdiction to  rectify  even  at  a  term  8ul>seqnent 
to  that  at  which  the  judgment  was  rendered. 

[Ed.  Note.— For  oases  in  point  see  Cent  Dig. 
vol.  30,  Judgment  i  668,] 

Appeal  from  Circuit  Court,  Clinton  Conn- 
ty;  A.  D.  Burnes,  Judge. 

Action  by  the  Kansas  City  Pump  Company 
against  Watson  T.  Jones  and  otbers.  From 
a  Judgment  for  two  of  tbe  defendants,  plain- 
tiff appeals.    AflSrmed. 

Loulfl  F.  Henry  and  B.  a  Hall,  for  appel- 
lant F.  B.  Ellis  and  W.  S.  Herndon.  for 
respondents. 

JOHNSON,  J.  Plaintiff  sued  defendants 
Watson  T.  Jones  and  B.  A.  Jones  as  partners 
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on  an  account  before  a  Justice  of  the  peace, 
and  procured  a  writ  of  attachment  to  be  la- 
sued  In  aid  of  the  action.  Judgment  was  re- 
covered against  both  defendants,  and  an  ap- 
peal was  taken  by  them  to  the  circuit  court 
The  appeal  bond,  conditioned  as  required  by 
law,  was  signed  by  both  defendants  as  prin- 
cipals and  F.  B.  Kills  as  surety.  Issues  rais- 
ed by  the  plea  in  abatement  were  tried  In  the 
circuit  court  before  a  Jury,  and  a  verdict  re- 
turned in  favor  of  plalntllT  against  the  de- 
fendant Watson  T.  Jones  and  In  favor  of  the 
defendant  E.  A.  Jones.  Plaintiff  then  dis- 
missed the  action  as  to  E.  A.  Jones,  and  the 
cause  went  to  trial  on  the  merits.  A  Jury 
was  waived,  and  the  court,  after  hearing  the 
evidence,  entered  the  following  Judgment  on 
his  minute  book:  "PlalntlfC  dismisses  as  to 
defendant  E.  A.  Jones.  Jury  waived  and 
cause  submitted  to  the  court,  and  evidence 
heard  and  Judgment  for  plaintiff  against  de- 
fendant W.  T.  Jones  for  $188.10."  No  Judg- 
ment was  entered  against  the  sureties  on  the 
appeal  bond,  but  afterward  the  clerk,  in  re- 
rordlng  the  Judgment  made  defendant  B.  A. 
Jones  and  the  surety,  F.  B.  Ellis,  parties 
thereto.  No  further  proceedings  were  had 
during  that  term,  and  after  the  close  thereof 
plaintiff  caused  an  execution  to  be  issued  on 
the  Judgment  as  entered  by  the  clerk.  There- 
upon E.  A.  Jones  and  F.  B.  Ellis  filed  a  mo- 
tion to  quash  the  execution  and  another  mo- 
tion to  strike  from  the  records  of  the  court 
the  Judgment  entered  by  the  clerk  against 
them,  on  the  ground,  among  others,  that  the 
Judgment  so  entered  was  not  pronounced  by 
the  court,  and  therefore-  was  void.  These 
motions  were  filed  and  heard  at  the  term 
succeeding  that  on  which  the  Judgment  was 
rendered,  and,  on  hearing,  were  sustained 
and  the  execution  was  quashed.  After  un- 
successfully moving  the  court  for  a  new 
trial,  plaintiff  brought  the  case  here  by  ap- 
peal. Section  4081,  Rev.  St  1899  [Ann.  St 
inoe,  p.  2226],  provides  that  "in  all  cases  of 
appeal  from  a  Justice's  court,  if  the  Judgment 
of  the  Justice  be  aflSnued,  or  If,  on  a  trial 
anew  In  the  appellate  court,  the  Judgment 
be  against  the  appellant,  such  Judgment  shall 
be  rendered  against  htm  and  his  sureties  in 
the  recognizance  for  the  appeal." 

Putting  aside  other  grounds  of  attack 
against  the  validity  of  the  Judgment  urged 
by  defendants,  and  conceding,  for  argument 
that  the  learned  trial  Judge  should  have  re- 
garded E.  A.  Jones  as  a  surety  on  the  bond 
for  Watson  T.  Jones  and  Included  both  him 
and  Ellis  as  parties  defendant  to  the  judg- 
ment, the  fatal  weakness  of  plaintitTs  posi- 
tion is  that  they  were  not  so  included,  and 
no  one  but  the  court  was  Invested  with  Juris- 
diction to  pronounce  Judgment  against  them. 
A  clerk  Is  a  mere  ministerial  officer,  the  hand 
of  the  court,  and  has  no  authority  to  enter  a 
Judgment  not  pronounced  by  the  court  His 
entry  of  a  Judgment  in  the  records  is  design- 
ed to  stand  as  a  perpetual  memorial  of  the 
court's  action,  but  the  judgment  Itself  "Is  the 
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Judicial  act  of  the  court  In  pronouncing  the 
sentence  of  the  law  upon  the  facts  in  contro- 
versy as  ascertained  by  the  pleadings  and 
verdict"  The  entry  by  the  clerk  of  a  Judg- 
ment the  court  did  not  render  was  a  nullity, 
and  the  error  thus  committed  was  one  which 
the  court  had  Jurisdiction  to  rectify  even  at  a 
term  subsequent  to  that  at  which  the  Judg- 
ment was  rendered.  Stacfker  v.  Cooper  Cir- 
cuit Court  25  Mo.  401;  Robertson  v.  Neal, 
60  Mo.  579;  State  ex  reL  v.  Primm,  61  Mo. 
1C6 ;  Harlan  v.  Moore,  132  Mo.  483,  34  S.  W. 
70;  Bishop  T.  Seal,  92  Ma  App.  167;  Cau- 
thom  V.  Berry,  69  Mo.  Appi  404;  State  t. 
Jeffors,  64  Mo.  376. 
Affirmed.    All  concur. 


HAUCK-HOBRR  BAKERY  CO.  ▼.  UNITED 
RYS.  CO. 

(St.  Loala  Court  of  Appeals.    Missouri.    Oct 
22,  I9OT.) 

1.  STBEET  RAILBOADS— Collision  WITH  Vkhi- 

CLES— Question  fob  Jukt. 

In  a  suit  by  a  person  injured  by  a  street 
car  while  driving  over  a  crossing,  evidence  ex- 
amined, and  held  infficient  to  tal»  the  case  to 
the  Jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  IS  251-257.] 

2.  SAUE — CONTBIBUTOKT  NKOUOKRCH— RELI- 
ANCE ON  Cask  of  Motouian  —  Rate  of 
Speeo. 

A  person  about  to  cross  a  street  car  track 
has  a  right  to  presume  that  an  approaching 
car  is  moving  at  a  lawful  rate  of  speed,  unless 
he  can  ascertain  to  the  contrary. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  |  207.] 

Appeal  from  St  Louis  Circuit  Court; 
Moses  N.  Sale,  Judge. 

Action  by  the  Hauck-Hoerr  Bakery  Com- 
pany against  the  United  Railways  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

Boyle  &  Priest,  for  appellant  P.  R.  Flit- 
craft  and  Earl  M.  Plrkey,  for  respondent 

GOODE,  J.  This  action  was  Instituted  to 
recover  for  damage  done  to  property  belong- 
ing to  the  plaintiff  In  a  collision  with  one  of 
the  defendant's  trolley  cars.  The  accident 
happened  about  half  past  4  in  the  morning 
of  November  27,  1905,  and  at  the  intersection 
of  Angelrodt  and  Eleventh  streets  in  the  city 
of  St  Louis.  Plaintiff  conducts  a  iMikery, 
from  which  It  delivers  bread  about  the  city. 
On  the  morning  named,  one  of  its  drivers 
was  In  charge  of  a  wagon  and  team  of 
mules  and  engaged  in  the  delivery  of  bread. 
He  was  driving  eastward  on  Angelrodt 
street  toward  Eleventh.  The  former  street 
runs  east  and  west,  and  the  latter  north  and 
south,  and  is  narrow — about  20  feet  wide. 
Angelrodt  goes  down  to  Eleventh  street  on 
a  heavy  grade,  and  the  grade  of  Eleventh 
descends  a  trifle  toward  the  north — the  way 
the  car  was  headed.  Schiller,  the  driver  of 
the  team,  was  driving  along  the  south  side 
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of  Angelrodt  street  toward  Eleventh,  on 
which  was  a  car  track  of  defendant  His 
team  was  under  control,  but  he  did  not  stop 
them  before  going  on  the  track.  He  swore 
the  pace  of  the  team  was  a  Jog  trot,  and, 
again,  that  it  was  just  out  of  a  walk.  As 
llie  team  turned  around  the  southwest  cor- 
ner of  the  two  streets,  proceeding  southward 
Into  Eleventh,  It  encountered  a  trolley  car 
and  the  tongue  of  the  wagon  penetrated  the 
front  of  the  dashboard  of  the  car,  passed 
through  the  front  vestibule,  crushed  one  of 
the  seats  of.  the  car,  and  would  have  struck 
a  passenger  had  be  not  moved  out  of  the 
way.  The  seats  of  the  car  ran  longitudinal- 
ly down  each  side.  At  the  'Instant  of  the  col- 
lision, the  left  mule  of  the  team  was  in  the 
track,  and  the  right  mule  to  the  right  or  west 
of  the  track.  The  left  mule  was  hurled  60 
or  70  feet  away,  as  was  the  wagon.  Schiller 
saved  himself  by  Jumping  from  the  wagon. 
The  Injuries  fo^  which  a  recovery  was  asked 
were  done  to  the  wagon,  the  bread  in  it, 
the  harness,  and  the  left  mule.  Plaintiff  got 
Judgment  for  $166.75,  and  defendant  ap- 
pealed. 

The  charges  of  negligence  are  three:  Vio- 
lation of  the  vigilant  watch  ordinance,  viola- 
tion of  an  ordinance  providing  that  cars 
should  not  run  at  a  greater  speed  than  10 
miles  an  hour,  and  failure  to  sound  the  gong 
of  the  car  so  as  to  give  warning  of  its  ap- 
proach. We  do  not  find  that  the  assignment 
of  negligence  due  to  failure  to  sound  the 
gong  was  carried  into  the  Instructions  given 
for  the  plaintiff,  who  was  allowed  to  recover 
only  on  a  finding  that  the  motorman  failed 
to  keep  vigilant  watch  for  persons  on  the 
track  or  approaching  It  and  to  stop  his  car 
in  the  shortest  time  and  space  possible  on 
discovering  plaintiff  was  in  danger,  or  else 
on  a  finding  that  the  car  was  run  at  a  speed 
in  excess  of  10  miles  an  hour— that  the  neg- 
ligence of  the  motorman  in  one  or  the  other 
of  those  respects  was  the  cause  of  the  in- 
Jury.  But  the  failure  to  ring  the  gong  bore 
on  the  issue  of  whether  the  driver  exercised 
ordinary  care  In  driving  on  the  car  track, 
and  was  taken  account  of  in  the  instructions 
on  contributory  negligence  granted  at  de- 
fendant's request  The  Jury  was  told  in 
instructions  for  plaintiff  that  It  must  find, 
as  a  condition  precedent  to  a  Judgment  in 
its  favor,  that  the  driver  of  the  team  was  in 
the  exercise  of  ordinary  care  at  the  time  of 
the  collision;  and  the  duty  Incumbent  on 
the  driver  to  look  and  listen  for  an  approach- 
ing car  before  venturing  into  a  position  of 
danger,  and  to  exercise  ordinary  care  for 
his  own  safety  and  that  of  the  property  In 
his  charge,  was  presented  to  the  Jury  in  vari- 
ous instructions  asked  by  defendant's  coun- 
sel. We  find  no  refused  Instructions  In  the 
record,  except  one  directing  a  verdict  in  de- 
fendant's favor,  and  therefore  shall  confine 
our  opinion  to  the  question  of  whether  or 
not  the  evidence  entitled  plaintiff  to  go  to 
the  Jury.     It  is  the  theory  of  defendant's 


counsel  that  plaintiff's  driver  drove  into  the 
car.  Instead  of  colliding  with  the  front  of  It; 
that  is  to  say,  that  the  tongue  of  the  wagon 
penetrated  the  west  side  of  the  car.  There 
Is  little  or  no  evidence  to  support  this  theory, 
and  we  have  no  doubt  the  tongne  entered 
the  dashboard  in  front  and  a  foot  or  two 
from  its  west  edge.  This  would  Indicate 
that  the  team  had  turned  from  Angelrodt 
street  southward  into  Eleventh,  but  was 
struck  before  it  had  time  to  get  clear  of  the 
track.  In  driving  Into  Eleventh  street  the 
tongue  of  the  wagon  and  the  left  mule 
came  over  the  track  t)ecause  of  the  narrow- 
ness of  Eleventh  street  In  a  moment  or 
two,  if  properly  guided,  the  team  would  have 
cleared  the  track  and  proceeded  down  Elev- 
enth street  on  the  driveway  between  the  car 
and  the  west  curb ;  but  it  was  caught  by  the 
car  before  it  got  off  the  track.  The  evidence 
tended  to  show  the  car  was  proceeding  at 
an  unlawful  speed,  estimated  by  some  of 
the  witnesses  as  high  as  35  miles  an  hour; 
whereas,  the  ordinance  prohibits  a  speed  in 
excess  of  10  miles  an  hour.  There  was  evi- 
dence, too,  that  the  car  could  have  been  stop- 
ped and  a  collision  avoided  after  the  perilous 
position  of  the  wagon  and  team  was  appar- 
ent, even  at  the  speed  at  which  the  car 
was  running,  and  certainly  If  It  had  been 
running  at  lawful  speed.  One  witness,  who 
was  a  passenger  on  the  car,  testified  he  saw 
the  team  when  the  car  was  125  feet  away, 
and  there  is  testimony  that  it  could  have 
been  stopped  by  proper  efforts  before  going 
said  distance. 

Hence  the  evidence  tended  to  establish 
negligence  on  the  part  of  the  motorman 
which  was  tlie  cause  of  the  accident,  and 
the  questions  left  are  whether  it  was  CMi- 
clusively  shown  the  driver  was  guilty  of 
negligence  contributing  to  it,  and  whether 
the  motorman  by  ordinary  care  could  have 
averted  the  collision  after  the  danger  be- 
came apparent  What  is  mainly  relied  on 
for  proof  of  negligence  on  the  part  of  the 
driver  is  tliat  he  swore  he  was  five  feet  be- 
hind the  building  at  the  southwest  comer 
of  Angelrodt  and  Eleventh  streets  when  he 
looked  and  listened  for  a  car  before  going 
Into  Eleventh  street  On  this  testimony  de- 
fendant's counsel  Insist  he  looked  when  It 
was  Impossible  to  see  whether  or  not  the 
track  was*  clear,  and  therefore  failed  to 
comply  with  his  duty  to  look  and  listen  be- 
fore venturing  on  the  track;  or.  In  other 
words,  that  be  should  have  looked  after  he 
got  east  of  the  building  line  and  where  his 
view  was  clear.  Kelsay  v.  Railroad  Co.,  129 
Mo.  362,  30  S.  W.  339;  Jones  v.  Barnard,  63 
Mo.  App.  501.  The  driver  was  driving  east- 
ward on  the  south  side  of  Angelrodt  street 
There  was  a  sldewallf  10  or  more  feet  wide 
between  him  and  the  building  at  the  south- 
west comer.  Moreover,  he  was  out  In  the 
driveway  a  short  distance.  Now,  the  drlyor 
swore  that  whai  he  looked  he  was  able  to 
see  southward  along  Eleventh  street  nearly 
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tbe  length  of  the  entire  block;  nor  was  It 
proved  that  the  bnildlng  on  the  corner  would 
prevent  a  view  for  that  distance  from  his 
position  In  the  street— at  least  not  so  posl- 
tlyely  that  we  can  treat  his  statement  as 
disproved  by  the  physical  surroundings  and 
of  no  probative  eftect.  Besides,  he  swore  he 
was  pretty  certain  he  looked  again  before 
going  on  the  track,  but  was  not  positive. 
He  said,  again,  he  looked  around  the  corner 
and  could  see  more  than  a  hundred  feet. 
This  was  on  his  recall  for  further  examina- 
tion. His  statements  about  tbe  distance  h« 
could  see  are  not  entirely  consistent  If  he 
looked  along  Eleventh  street  before  driving 
into  it,  and  could  see  as  far  as  he  said,  and 
saw  no  car  coming,  nor  heard  one,  we  can- 
not hold  him  conclusively  guilty  of  negli- 
gence In  turning  into  the  street.  It  looks 
like  he  would  have  heard  the  rumble  of  the 
car  at  that  quiet  hour  if  he  had  listened; 
but  this  circumstance  is  not  relied  on  for  a 
nonsuit,  and  likely  would  be  for  the  jury  to 
consider  if  It  was.  The  contention  is  that 
the  driver's  own  testimony  shows  he  failed 
to  look  sufficiently  to  ascertain  If  a  car  was 
coming,  and  that  this  negligence  concurred, 
as  a  cause  of  the  accident,  with  that  of  the 
motorman,  if  the  latter  was  io  fact  negli- 
gent, and  as  to  this  defendant's  counsel  ad- 
mits the  proof  tended  to  show  the  motorman 
was  negligent.  We  think  the  jury  might 
fairly  infer.  If  it  believed  the  driver's  testi- 
mony, that  he  saw  far  enough  down  Elev- 
enth street  to  assure  himself  that  no  car  was 
so  near  as  to  endanger  him,  if  it  was  mov- 
ing at  the  lawful  speed  of  10  miles  an  hour, 
as  he  might  presume  It  would,  unless  he 
could  ascertain  to  the  contrary.  Hutchinson 
V.  Railroad,  161  Mo.  246,  61  8.  W.  636,  852, 
84  Am.  St  Rep.  710.  The  testimony  that 
the  perilous  position  of  the  wagon  and  team 
could  be  seen  from  the  car  when  it  was 
125  feet  away,  and  that  the  car  could  have 
been  stopped  in  a  shorter  distance,  raised  a 
question  of  fact  for  the  Jury  as  to  those 
Issues. 
The  Judgment  Is  affirmed.    All  concur. 
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(St  Louis  Court  of  Appeals.    Missour!.     Oct 

1.  cobpobations  —  fobeioh  cobfora.tionb — 
Pbocesb— Sehvick. 

Under  Rev.  St  1899,  §  570,  gubd.  A  [Ami. 
St  1906,  p.  597],  providing  that,  where  a  for- 
eign corporation  has  no  oSice  or  place  of  busi- 
ness In  the  state,  sammons  may  be  served  upon 
any  officer,  agent,  or  employ^  in  any  county 
where  such  service  may  be  obtained,  service 
may  be  had  npon  an  officer,  agent,  or  employ^ 
engaged  In  transacting  business  for  the  corpo- 
ration in  the  state,  where  it  has  no  office  or  place 
of  business  in  the  state. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  12.  Corporations,  ||  2603-26?6.1 


2.  Saux. 

An  agent  of  a  foreign  corporation  sent  to 
the  state  to  Investigate  plaintiff's  claim  for 
damages  for  personal  injuries  is  not  transacting 
business  for  the  corporation  within  Rev.  St. 
1899,  I  570,  lubd.  4  [Ann.  St  1906,  p.  5971, 
authorizing  the  service  of  process  upon  an  agent 
transacting  business  in  the  state  for  a  corpo- 
ration, where  it  has  no  office  or  place  of  business 
in  the  state. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  SS  2603-2626.] 

Appeal  from  Circuit  Court,  Montgomery 
County ;  Jas.  D.  Bamett  Judge. 

Action  by  Irene  Painter  against  the  Colora- 
do Springs  &  Cripple  Creek  District  Railway 
Company.  From  a  judgment  dismissing  the 
action,  plaintifT  appeals.    Affirmed. 

Claude  R.  Ball,  for  appellant  Robertson 
&  Robertson,  for  respondent 

BLAND,  P.  J.  Plaintiff's  amended  petition 
contains  the  following:  "Now  comes  the 
plaintiff  in  the  above-entitled  cause,  leave  of 
court  first  had  and  obtained,  and  flies  this 
her  first  amended  petition.  Plaintiff  states 
that  the  defendant  Is  a  corporation,  duly  and 
legally  Incorporated,  and  operates  a  railroad 
existing  from  Crlw>le  creek,  Colo.,  to  or  near 
Ca&on  City  In  the  state  of  Colorado,  on  which 
line  of  railroad  there  is  a  station  of  defend- 
ant called  Midway;  that  defendant  so  owned 
and  operated  Its  said  railroad  on  the  9tb  day 
of  October,  1906,  and  at  all  times  hereinafter 
stated  in  this  petition."  Plaintiff  then  states 
that  while  riding  as  a  passenger  on  said  rail- 
road In  the  state  of  Colorado,  near  said  Mid- 
way Station,  a  collision  occurred  by  which 
plaintiff  was  injured.  Attempted  service  was 
had  In  Montgomery  county,  Mo.,  on  the  18th 
day  of  April,  1907.  The  amended  return  of 
the  sheriff  is  as  follows :  "Now  comes  George 
B.  Earnest,  sheriff  of  Montgomery  county. 
Mo.,  with  leave  of  court  first  had  and  obtain- 
ed, and  flies  his  amended  return  as  follows: 
Executed  the  within  writ  In  the  county  of 
Montgomery  and  state  of  Missouri  on  the 
18th  day  of  April,  1907,  by  delivering  a 
copy  of  the  writ  and  petition  as  furnished  by 
Everett  Barton,  clerk  of  the  circuit  court  to 
D.  C.  Scott  agent  and  employs  of  the  Colora- 
do Springs  &  Cripple  Creek  District  Railway 
Company,  the  within  named  defendant  The 
Colorado  Springs  &  Cripple  Creek  District 
Railway  Company,  the  within  named  de- 
fendant, had  no  office  or  place  of  business  In 
Montgomery  county.  Mo.,  nor  In  the  state  of 
Missouri  at  which  the  writ  could  be  served 
and  the  president  or  any  other  high  chief  of- 
ficer of  said  defendant  could  not  be  found  In 
Montgomery  county  at  the  time  of  said  serv- 
ice." Defendant's  plea  to  the  Jurisdiction 
and  motion  to  dismiss  is  as  follows:  "Now 
comes  the  defendant  herein,  and,  for  the  pur- 
pose of  this  motion  only,  denies  that  the 
court  has  or  can  have  any  Jurisdiction  of  the 
defendant  in  this  cause,  and  moves  to  quash 
the  writ  Issued  herein  for  the  reason  that  It 
appears  upon  the  face  of  tbe  petition  that  the 
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defendant  1b  a  corporation,  organized,  ezlat- 
Ing,  and  operating  solely  within  the  state  of 
Colorado,  and  is  not  operating  Its  railroad 
and  never  did  within  the  state  of  Missouri, 
and  that  neither  has  it  an  office  in  the  state 
»f  Missouri,  neither  does  it  transact  any  busi- 
ness in  the  state  of  Missouri  and  has  never 
entered  the  state  of  Missouri  for  the  purpose 
of  transacting  any  of  its  business,  nor  neither 
has  the  defendant  an  office,  chief  or  other- 
wise, in  this  state^  or  any  agent  or  officer  In 
charge  of  any  office  in  this  state,  nor  has  It 
any  agent  in  this  state,  nor  has  it  ever  had 
any  agent  or  office  In  this  state  for  the  trans- 
action of  its  business.  (2)  Defendant  further 
moTCS  to  quash  the  return  of  the  sheriff  here- 
in, for  the  reason  that  It  Is  not  sufficient  to 
show  that  the  said  circuit  court  of  Montgom- 
ery county  or  any  other  court  In  Missouri  has 
Jurisdiction  over  the  defendant,  and  for  the 
reason  that  It  does  not  show  that  defendant 
has  an  office  or  is  doing  business  In  this  state. 
(3)  For  the  reason  that  it  is  shown  that  the 
defendant  is  not  engaged  in  business  in  this 
state,  and  was  not  so  engaged  at  the  date  of 
the  service  herein,  and  the  defendant  prays 
the  court  to  dismiss  plaintiff's  petition  for 
want  of  Jurisdiction." 

In  support  of  plaintiff's  plea,  the  affidavit 
of  J.  H.  Waters  was  filed,  and  is  substantial- 
ly as  follows:  That  for  several  years  last 
past  he  has  been  the  general  mannger  of  the 
defendant  corporation  and  has  control  over 
the  employment  and  discharge  of  all  agents 
and  employes  of  the  company;  that  the  com- 
pany always  has  been  and  Is  now  a  corpo- 
ration organized,  existing,  and  doing  business 
under  the  laws  of  the  state  of  Colorado,  and 
it  does  not  now  and  never  did  transact  busi- 
ness at  any  other  place  than  in  the  state  of 
Colorado,  and  transacted  no  business  directly 
or  indirectly  outside  of  the  state  of  Colorado, 
aiid  it  never  had  any  business  in  the  state  of 
Missouri,  or  any  place  of  business,  agent, 
agency,  or  any  property  In  the  state  of  Mis- 
souri ;  that  an  attorney  In  Missouri  by  cor- 
respondence made  a  claim  against  the  defend- 
ant on  account  of  alleged  pergonal  injuries  by 
the  plaintiff ;  and  that  for  the  purpose  of  in- 
vestigating the  scope  of  said  injuries  and  the 
physical  condition  of  the  plaintiff,  and  for 
no  other  purpose  whatever,  the  defendant 
company  sent  the  said  D.  C.  Scott  to  Wells- 
vllle  to  make  said  investigation,  and  the  said 
D.  C.  Scott  went  there  for  that  purpose  sole- 
ly, and  is  not  and  was  not  an  officer  nor 
agent  of  the  defendant  company,  and  had  no 
authority  to  receive  or  accept  service  of  sum- 
mous  in  any  action  against  the  defendant, 
and  had  no  authority  further  than  to  investi- 
gate the  physical  condition  of  the  said  plain- 
tiff and  report  the  same  to  the  attorneys  for 
the  defendant.  The  affidavit  of  D.  C.  Scott 
Is  substantially  as  follows:  That  while  en- 
gaged at  the  request  of  the  defendant  In  in- 
vestigating the  physical  condition  of  the 
plaintiff,  and  while  temporarily  In  Montgom- 
ery county,  Mo.,  the  alleged  service  herein 


had  upon  blm  was  attempted  by  the  sheriff  of 
Montgomery  county. 

The  court  sustained  the  plea  to  its  Juris- 
diction and  dismissed  the  action,  at  plaintiff's 
cost  After  an  imavalling  motion  for  new 
trial,  plaintiff  appealed  to  this  court  Plain- 
tiff contends  that  the  plea  to  the  Jurisdic- 
tion of  the  court  and  the  affidavits  In  support 
thereof  were  a  collateral  attack  upon  the  re- 
turn of  the  sherlir  to  the  summons  Issued  In 
the  cause,  and  for  that  reason  should  have 
been  rejected.  We  think  the  learned  counsel 
for  plaintiff  is  mistaken.  The  affidavits  do 
not  contradict  the  statement  that  D.  O.  Scott, 
to  whom  the  summons  was  delivered  as  agent 
and  employg  of  the  defendant  company,  was 
not  in  fact  the  agent  and  employe  of  the  com- 
pany, as  stated  in  the  return;  nor  do  they 
deny  the  fact  that  service  was  had  upon  him; 
nor  do  they  contradict  the  statement  in  the 
return  that  defendant  had  no  office  or  place 
of  business  In  Montgomery  county.  Mo.,  or  in 
the  state  of  Missouri,  at  which  the  writ  could 
be  served;  nor  do  they  deny  the  statement 
In  the  return  that  the  president  or  other  clilef 
officer  of  defendant  could  not  be  found  In 
Montgomery  county  at  the  time  of  the  serv- 
ice of  the  writ  The  plea  to  the  Jurisdiction 
called  ttie  attention  of  the  court  to,  and  the 
affidavits  put  the  court  in  possession  of,  facts 
not  contradictory  of  the  return  of  the  sheriff, 
but  In  strict  harmony  therewith,  and  were 
presented  to  the  court  for  the  purpose  of 
showing  that,  admitting  the  truth  of  the  re- 
turn, still  the  court  acquired  no  Jurisdiction 
over  the  person  of  defendant,  and  the  ques- 
tion for  decision  Is  not  that  the  return  of 
the  sheriff  was  false,  but,  admitting  It  to  be 
true,  did  it  confer  Jurisdiction  over  the  person 
of  defendant? 

The  question  rests  upon  a  pr(q>er  construc- 
tion of  subdivision  4,  |  670,  Rev.  St  1899 
[Ann.  St.  1906,  p.  597],  which  reads  as  fol- 
lows: "Where  defendant  is  a  corporation  or 
Joint  stock  company,  organized  under  the 
laws  of  any  other  state  or  country,  and  hav- 
ing an  office  or  doing  business  In  this  state,  by 
delivering  a  copy  of  the  writ  and  petition  to 
any  officer  or  agent  of  such  corporation  or 
company  in  charge  of  any  office  or  place  of 
business,  or  if  it  have  no  office  or  place  of 
business,  then  to  any  officer,  agent  or  employe 
in  any  county  where  such  service  may  be  ob- 
tained, and  when  had  In  conformity  with 
this  subdivision,  shall  be  deemed  personal 
service  against  such  corporation,  and  autlior- 
Ize  the  rendition  of  a  general  Judgment 
against  it"  In  McNlchol  v.  United  States 
Mercantile  Reporting  Agency,  74  Mo.  457,  It 
was  held,  In  an  able  and  exhaustive  opinion 
by  Judge  Sherwood,  that  service  of  summons 
upon  a  nonresident  corporation,  having  an 
office  or  doing  business  In  the  state,  by  leav- 
ing the  summons  with  the  agent  of  the  cor- 
poration in  charge  of  the  office  or  place  of 
busjness  of  the  corporation  In  the  state,  gave 
the  court  Jurisdiction  over  the  person  of  the 
corporation  and  authorized  the  rendition  of 
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a  personal  Judgment  against  it.  The  petition 
alleges  the  defendant  Is  a  nonresident  of  tbe 
state,  and  tbe  sheriff's  return  affirmatively 
states  that  defendant  has  no  office  in  the 
state,  but  does  not  state  that  defendant  was 
doing  business  in  the  state.  Therefore,  if  the 
return  is  sufficient  to  confer  Jurisdiction,  it  la 
so  by  reason  of  the  provisions  of  the  second 
clause  of  the  fourth  subdivision  of  the  sec- 
tion. This  clause  does  not  expressly  state 
that  the  officer,  agent,  or  employe  upon  whom 
service  may  be  had  shall  be  engaged  in  doing 
business  in  this  state  for  the  corporation.  A 
private  corporation,  like  a  natural  person, 
has  a  place  of  residence,  and,  like  a  natural 
person,  may  transact  business  in  states  other 
than  tbe  one  of  Its  domicile;  but,  unlike  a  nat- 
ural person,  it  does  not,  through  Its  agents, 
officers,  or  employes,  carry  Its  corpus  about 
from  place  to  place  and  from  state  to  state 
for  mere  pleasure  or  recreation.  Its  func- 
tions are  to  transact,  through  officers,  agents, 
and  employes,  the  business  for  which  It  was 
created.  It  is  neither  actually  nor  construc- 
tively in  a  foreign  state,  nor  subject  to  the 
laws  thereof,  save  when  It  has  an  office  or 
does  business  in  such  state;  and  the  second 
clause  of  the  fourth  subdivision  of  the  stat- 
ute must  be  construed  to  mean  that  where 
the  foreign  corporation  to  be  served  has  no 
office  in  this  state,  but  has  an  officer,  agent, 
or  employ^  engaged  in  transacting  business 
for  the  cori)oratlon  in  this  state,  service  may 
then  be  had  on  the  corporation  by  delivering 
to  such  officer,  agent,  or  employs  a  copy  of 
the  summons.  Barber  Asphalt  Paving  Co. 
v.  Meservey,  108  Mo.  App.,  loc.  cit  197,  77  S. 
W.  137,  and  cases  cited. .  See,  also,  Conley  v. 
Mathleson  Alkali  Works.  190  U.  S.  406,  23 
Sup.  Ct  728,  47  li.  Ed.  1113. 

But  It  Is  contended  by  plaintifC  that  D.  C. 
Scott,  on  whom  service  was  had  as  an  agent 
of  defendant  corporation,  was  engaged  In 
trnnsactiug  business  for  tbe  corporation  In 
Montgomery  county  at  the  time  the  summons 
was  delivered  to  him.  Tbe  affidavit  of  Scott 
(conceded  to  be  true)  shows  plaintiff  had 
made  a  claim  on  defendant  corporation  for 
damages  caused  by  the  facts  alleged  in  the 
petition,  and  that  Scott,  as  agent  of  defend- 
ant company,  went  to  Montgomery  county  to 
Investigate  the  claim,  and  while  there  making 
such  Investigation  the  summons  was  deliver- 
ed to  him.  This  contention  Is  well  answered 
by  Judge  Thayer,  In  the  case  of  St.  Louis 
Wlre-Min  Co.  v.  Consolidated  Barb-Wlre  Oo. 
(0.  0.)  82  Fed.,  loc.  cIt.  805,  In  the  following 
language :  "The  question  as  to  what  sort  of 
business  transactions  by  a  foreign  corporation 
within  a  state  will  Justify  the  finding  that 
it  Is  engaged  in  business  therein,, and  validate 
a  service  of  process  had  upon  Its  agent,  was 
also  elaborately  considered  In  the  case  of  U. 
S.  v.  Telephone  Oo.,  by  Judge  Jackson,  report- 
ed In  (O.  C.)  28  Fed.  87-41.  It  was  there 
held  that  a  corporation  must  transact  within 
the  state  some  substantial  part  of  its  ordi- 
nary business  through  an  agent  appointed  for 


that  purpose.  According  to  the  rule  an- 
nounced in  that  case,  it  is  clear  that  If  a  cor- 
poration merely  makes  an  occasional  pur- 
chase of  goods  In  a  foreign  s^te,  but  neither 
keeps  an  office  nor  maintains  en  agent  there- 
in for  the  transaction  of  its  business,  it  can- 
not be  said  'to  be  engaged  In  business  In  such 
state,'  and  for  that  reason  service  of  process 
upon  an  officer  or  agent  of  a  corporation 
found  in  such  state  will  not  be  effectual.  In 
the  federal  courts  at  least,  to  confer  Jurisdic- 
tion over  the  corporation." 

We  think  the  plea  to  the  Jurisdiction  of 
the  court  was  properly  sustained,  and  affirm 
the  Judgment.    All  concur. 


HAYS  ▼.   GENERAL  ASSEMBLY  AMERI- 
CAN BENEV.  ASS'N. 
(St.  Louis  Court  of  Appals.     Missouri.     Oct 

1.  EVIDKNCK— ^LeTTEB — ADMISSIBILmr. 

In  an  action  on  a  health  insurance  policy, 
a  letter  received  by  insured,  in  response  to  his 
letter  claiming  sick  benefits,  on  insurer's  sta- 
tionery, purporting  to  be  signed  by  its  president, 
the  envelope  t)earing  insurer's  address  for  re- 
turn In  case  of  nondelivery,  and  being  post- 
marked as  mailed  where  insurer's  office  is  lo- 
cated and  as  received  where  Insured  resides, 
was  admissible  without  proof  of  the  genuine- 
ness of  the  president's  signature. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §{  1648-1655J 

2.  Ihsubancb— Proofs  of  Loss— Waives. 

An  insurer  waives  proof  of  loss  by  denying 
liability  on  the  policy. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  H  1391,  1392.] 

S.  Sahe  —  Heaxth  Insubancb— Confinement 
TO  Bed — Policy  Constbued. 

Insured  was  "entirely  and  continuously  con- 
fined to  bed,"  within  a  health  policy,  where  he 
was  confined  to  bed  the  peater  portion  of  the 
time  every  day  during  hu  sickness,  though  at 
times  he  sat  outside  the  bouse,  was  once  driven 
a  few  blocks,  and  was  in  and  out  of  bed  many 
times. 
4.  Same— Settlement— EJffect. 

That  on  March  13th  insurer  in  a  health 
policy  settled  with  insured  for  sickness  ending 
March  10th,  and  the  policy  provided  that  the  in- 
surer should  not  be  liable  for  "any  second  claim 
for  any  sickness"  until  after  30  days  after  the 
payment  of  a  previous  claim,  does  not  relieve 
the  insurer  from  liability  for  sickness,  not  trace- 
able to  the  former  sickness  and  commencing 
March  16th. 

Appeal  from  Gircnit  Court,  Scotland  Coun- 
ty;  CD.  Stewart,  Judge. 

Action  on  a  health  policy  by  Alfred  M. 
Haya  against  the  General  Assembly  Ameri- 
can Benevolent  Association.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

N.  M.  Pettinglll,  for  appellant  John  M. 
Jayne,  for  respondent. 

NORTONI,  J.  Plaintiff  sues  upon  a  policy 
of  what  is  commonly  called  health  hisur- 
ance;  the  indemnity  vouchsafed  therein  be- 
ing insurance  payable  to  him  in  case  he 
should  become  disabled  from  sickness  wlth- 


Digitized  by 


Google 


1142 


104  SOUTHWBSTBRN  BBPOBTEB. 


(Moi 


In  the  terms  of  the  policy.  It  will  be  more 
particularly  referred  to  In  a  subseqaent  por- 
tion of  the  opinion.  Among  other  things,  the 
policy  required  proofs  of  the  sickness  to  be 
made  in  writing  In  a  certain  form,  "within 
a  month  from  the  date  the  disability  ceases 
for  which  the  Indemnity  Is  asked."  The  an- 
swer of  the  defendant  pleaded  failure  on  the 
part  of  plaintiff  to  comply  with  this  condi- 
tion of  the  policy  and  invoked  it  as  a  de- 
fense to  the  action.  The  plaintlfT  relies  up- 
on a  waiver  of  the  condition  because  of  its 
having  positively  denied  all  liability  on  the 
policy  within  the  time  allowed  him  for  the 
furnishing  of  the  proofs  required. 

The  facts  with  reference  to  this  matter 
are  as  follows :  It  appears  that  on  September 
23d  plaintiff  made  a  detailed  report  In  writ- 
ing of  his  sickness  and  a  claim  for  sick  bene- 
fits resulting  therefrom,  from  March  16th  to 
September  16th  of  that  year,  and  mailed  the 
same  to  the  defendant  company  at  Its  home 
office  Id  the  city  of  St.  Louis,  and,  In  answer 
to  this  written  communication  from  the  plain- 
tifT  relative  to  his  said  claim,  plalntlfT  receiv- 
ed, on  September  29th,  a  letter  written  on  de- 
fendant's stationery  at  its  office  In  St  Louis, 
Mo.,  dated  September  28th,  and  purporting 
to  have  been  signed  by  defendant's  president, 
L.  A.  Cunningham.  The  contents  of  this  let- 
ter acknowledged  receipt  of  plalntiCT's  com- 
munication and  claim  and  Informed  him  that 
it  had  been  presented  to  the  company's  board 
of  directors,  and  payment  thereof  was  de- 
nied him  "on  the  ground  that  the  association 
is  not  liable  for  this  disability."  The  en- 
velope in  which  this  letter  was  received,  be- 
ing Introduced,  bore  the  name  of  the  defend- 
ant association  and  a  direction  to  return  it 
to  defendant  in  five  days  at  St  Louis,  Mo.,  if 
not  delivered;  all  of  which  was  printed  in 
the  corner  thereof  In  legible  type.  The  post- 
mark showed  it  to  have  been  mailed  in  St 
Louis  September  28th,  at  7  o'clock  p.  m.,  and 
received  in  Memphis,  Mo.,  September  29th  at 
10 :30  o'clock  a.  m.  It  was  properly  addressed 
to  plaintiff  and  received  by  him  in  Memphis, 
his  home,  In  due  course.  No  evidence  was  in- 
troduced by  the  plaintiff  tending  to  prove 
the  handwriting  of  Mr.  Cunningham,  the 
president  of  defendant  company,  whose  sig- 
nature purports  to  be  attached  to  the  letter. 
Defendant  objected  to  the  introduction  of 
this  letter  for  the  reason  no  evidence  was 
introduced  tending  to  prove  the  handwriting 
was  the  signature  of  Mr.  Cunningham,  the 
president  of  the  association,  and  now  urges 
here  the  overruling  of  this  objection  as  an 
assignment  of  error.  In  view  of  the  facts 
above  stated,  to  the  effect  tliat  this  letter 
from  defendant,  signed  by  Its  president,  was 
received  In  answer  to  plaintiff's  written  com- 
munication of  September  22d,  claiming  bene- 
fits. It  was  entirely  competent  evidence  for 
the  purpose  Introduced,  even  though  there 
was  no  proof  of  the  genuineness  of  the  sig- 
nature. There  is  a  well-known  exception  to 
the  rule  requiring  proof  of  handwriting  in 


the  case  of  letters  received  In  reply  to  other 
written  communications,  proved  to  have  been 
forwarded  to  the  party  who  answers  by  let- 
ter relative  to  the  same  matter.  It  is  fully 
discussed  by  Mr.  Oreenleaf  in  his  work  on 
Evidence  ([14th  Ed.]  S  573a).  See,  also, 
Kloes  y.  Wurmser,  etc,  S4  Mo.  App.  453. 
The  assignment  will  be  overruled.  The  let- 
ter introduced,  containing  a  positive  denial  of 
all  liability  on  the  policy  by  the  defendant  as- 
sociation, amounts,  of  course,  under  the  well- 
established  rule,  to  a  waiver  of  proofs  of 
loss.  Welsh  V.  Chic  etc..  Life  Society,  81 
Mo.  App.  30;  Cauveren  v.  Ancient  Order  of 
Pyramids,  08  Mo.  App.  433,  72  S.  W.  141; 
Weber  v.  Ancient  Order  of  Pyramids,  104 
Mo.  App.  729,  78  S.  W.  650.  The  case  was 
properly  sent  to  the  Jury  in  so  far  as  these 
assignments  are  concerned. 

2.  The  evidence  on  the  part  of  plaintUf 
tends  to  prove  that  he  was  taken  quite  ill 
on  March  16th  with  a  dropsical  trouble,  and 
confined  to  his  bed  for  a  period  of  six  months 
thereafter,  up  to  September  16th,  during 
which  time  he  was  constantly  under  the  care 
of  a  physician,  who  called  upon  him  for  the 
first  few  weeks  dally  and  sometimes  twice  a 
day.  Afterwards  the  physician  called  only 
two  or  three  times  a  week,  but  all  of  the 
time  plaintiff  was  taking  medicine  under 
the  care  and  following  the  directions  of  his 
physician.  From  the  proof,  there  is  no  ques- 
tion as  to  the  plaintiff  being  "under  the 
charge  and  subject  to  the  personal  calls  of 
a  physician."  And  there  Is  likewise  no  ques- 
tion as  to  the  fact  that  he  was  "wholly  In- 
capacitated from  transacting  any  and  every 
Idnd  of  work  or  business"  as  a  result  of  his 
sickness,  within  the  terms  of  the  policy. 
There  seems  to  be  two  provisions  in  the 
policy  with  respect  to  the  amount  of  indemni- 
ty paid  for  different  degrees  of  disability. 
The  fourth  section  or  provision  of  the  con- 
tract provides:  "Should  the  member,  by 
reason  of  sickness  or  disease,  be  wholly  in- 
capacitated from  transacting  any  and  every 
kind  of  work  or  business,  and  as  a  resuK 
thereof  be  entirely  and  continuously  confined 
to  bed  and  under  the  charge  and  subject  to 
the  personal  calls  of  a  licensed  physician," 
be  shall  be  entitled  to  $30  per  month  for  the 
first  two  months;  $40  per  month  for  the 
next  two  months;  $48  for  the  next  month; 
and  $60  for  the  next  month.  Whereas,  sec- 
tion 8  of  the  policy  provides  that  only  one- 
fifth  of  the  Indemnity  above  mentioned  shall 
be  paid  the  member  while  "confined  to  the 
house  and  under  the  special  calls"  of  a  phy- 
slcian.  And  the  real  controversy  in  this 
case  arose  with  respect  to  whether  the  plain- 
tiff should  be  paid  under  the  first  provision 
above  quoted,  at  $30,  $40,  $48,  and  $60  per 
month,  as  being  "entirely  and  continuously 
confined  to  bed"  during  his  sickness,  or  un- 
der the  second  provision  referred  to,  as  be- 
ing only  "confined  to  the  house  and  under 
the  special  calls  of  a  physician."  Now  this 
court  had  occasion  to  consider  the  wxtrds 
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"entirely  and  contlnuonsly  confined  to  bed," 
etc..  In  one  of  this  defendant's  policies,  In 
Bradsbaw  t.  Ben.  Ass'n,  112  Mo.  App.  435, 
87  S.  W.  40,  and  the  Judgment  of  the  court 
was  then  given  to  the  effect  that  It  was  not 
intended,  by  the  employment  of  these  words, 
when  considered  with  the  context  of  the 
clause  of  which  they  are  parcel,  that  a  per- 
son must  spend  every  minute  of  his  time, 
while  sick,  in  bed,  in  order  to  bring  himself 
within  its  provisions,  but  that  the  meaning 
of  the  words  is  that  he  must  be  bed-ridden 
in  a  substantial  sense;  or,  In  other  words, 
the  indemnity  vouchsafed  in  this  clause  is 
payable  only  for  such  slclcness  as  will  con- 
fine the  patieiit  to  his  bed  nearly  or  about 
all  of  the  time  of  each  day,  and  will  not  per- 
mit him  to  be  absent  therefrom  for  any  con- 
siderable portion  of  the  time  on  any  day. 
The  words  employed  most  be  viewed  In  the 
light  of  common  sense,  and  there  must  be 
some  reasonable  construction  placed  upon 
the  words  "entirely  and  continuously"  when 
used  In  connection  with  requiring  a  sick 
person  to  keep  bis  bed;  otherwise,  one  who 
is  In  fact  BO  enfeebled  by  sickness  as  to  be 
unable  to  bear  the  fatigue  of  being  dressed 
by  an  attendant  would  forfeit  his  Insurance 
by  Bitting  propped  up  in  a  cliair  for  a  few 
moments  or  an  hour,  as  a  change  from  a  re- 
clining position  upon  the  bed.  Now,  In  the 
case  at  bar,  the  plalntlfTs  proof  tended  to 
show  he  was  confined  to  his  bed  each  and 
every  day  during  the  several  months  of  his 
sickness.  There  were  times  when  his  dropsi- 
cal affection  rendered  him  unable  to  lie  in 
bed,  or  elsewhere,  for  that  matter.  He  was 
compelled  to  sit  up  In  order  to  breathe.  The 
pastor  of  his  church  testified  that  he  called 
upon  the  plaintiff  about  twice  each  week  and 
found  him  in  bed  on  all  occasions  save  one, 
when  he  was  sitting  in  the  shade  of  the 
house  for  a  short  time;  that  all  during  this 
sickness  he  expected  him  to  die  almost  any 
day,  and  so  informed  inquirers.  "I  consid- 
ered him  a  very  sick  man  at  the  time,  and 
did  not  think  It  possible  for  him  to  live  many 
days."  A  neighbor  testified:  "There  were 
times  when  he  would  raise  himself  up  and 
sit  up  in  order  to  rest  himself,  but  for  some- 
thing like  six  months  he  was  not  able  to  be 
out  Of  course,  I  saw  him  out  In  the  yard 
at  times."  Plaintiff  said:  '!A  part  of  the 
time  I  would  be  up.  Some  mornings  I  would 
be  up  for  maybe  an  hour,  and  at  times  I 
would  be  out  In  the  yard  under  a  shade  tree, 
along  in  September."  And  it  is  true  that  on 
one  occasion  plaintiff  was  driven  a  few 
blocks  down  town  in  a  buggy  for  the  purpose 
of  signing  a  deed  of  trust  It  seems  that  he 
was  out  of  bed  a  short  time  only,  however, 
to  go  through  this  ceremony.  All  of  the  evi- 
dence tends  to  establish  the  fact  that  while 
be  wiaa  up  and  down,  in  bed  and  out  of  bed, 
on  Aany  days  during  this  sickness,  he  was 
confined  to  his  bed  the  greater  portion,  or 
nearly  all  of  the  time,  of  each  day,  and  on 
this  state  of  the  evidence  we  entertain  no 


doubt  that  he  was  bed-ridden  in  a  substan- 
tial sense,  within  the  provisions  of  the 
cause  above  referred  to,  all  of  the  time.  The 
jury  were  Instructed  that  unless  they  found 
the  plaintiff  was  bed-ridden  in  a  substantial 
sense  all  of  the  time  during  the  period  of  bis 
sickness,  the  verdict  should  be  for  the  de- . 
fendant  They  found  the  Issue  for  the  plain- 
tiff, and  there  is  substantial  evidence  to  sup- 
port the  verdict  The  assignment  will  be 
overruled. 

S.  It  appears  plaintiff  had  been  sick  with 
the  grippe  from  the  latter  part  of  January, 
or  early  in  February,  until  March  10th,  Just 
prior  to  the  sickness  involved  in  this  suit 
which  commenced  March  16th,  and  on  March 
11th  he  made  a  claim  for  his  tdlsabiUty  up 
to  March  10th,  which  was  duly  paid  by  de- 
fendant about  March  13th.  One  of  the  stipu- 
lations In  the  contract  of  insurance  is  that 
no  liability  shall  attach  against  the  assoda- 
tion  "for  any  second  claim  for  any  sickness 
until  after  the  expiration  of  thirty  days 
from  the  payment  of  any  previous  claim." 
This  provision  of  the  policy,  and  the  fact 
of  the  former  settlement  had  on  March  11  tb 
to  13th,  is  Invoked  In  the  answer  In  bar  of 
a  recovery  here.  Now,  the  provision  of  the 
policy  above  quoted  is  not  applicable  to  the 
present  claim,  for  the  reason  the  sickness  in- 
volved here  is  not  the  same  sickness  as,  nor 
is  it  traceable  to,  the  former.  In  other 
words,  this  Is  not  a  "second  claim  for  any 
sickness."  The  sickness  for  whl(^  the  set- 
tlement was  made  March  11th  to  13tb  was 
given  in  evidence  by  the  attending  physician 
as  la  grippe,  and  the  present  sickness  as 
dropsical  in  its  nature,  and  the  latter  is  said 
by  the  physician  to  be  in  no  manner  con- 
nected with  or  traceable  to  the  former.  The 
provision  of  the  policy  inhibits  a  "second 
claim"  In  this  case  for  any  sickness.  The 
claim  presented  and  determined  In  this  case 
Tvas  a  first  claim  on  account  of  the  dropsical 
affection. 

The  Judgment  was  for  the  right  party,  and 
should  be  afllrmed.    It  is  so  ordered. 

BLAND,  P.  J.,  and  GOODS,  J.,  concnr. 


HIGBEB  V.  SPANGLEB. 

(St  Louis  Court  of  Appeals.     Missouri.    Oct 
22,  1907.) 

1.  Attobnbt  and  Client— BviDENca  or  Au- 

THOBITT. 

EiVidence  that  an  attorney's  name  was  on 
the  judge's  docket  aa  an  attorney  for  a  party, 
and  that  with  the  knowledge  and  consent  of 
that  party  he  ordered  witnesses  for  faim  and 
•ignea  the  precipe  book  in  the  clerk's  office 
therefor,  was  competent  aa  tending  to  show  his 
authority  over  the  case. 

[Ed.  Note. — For  cases  In  point  see  Gent  Dig. 
vol.  5,  Attorney  and  Client  !  102.] 

2.  Same— ScoFi  or  AtrrHOBiTT. 

Where  an  attorney,  in  an  action  wherein  a 
change  of  venue  has  been  taken,  consents  to  the 
clerk  of  the  court  not  transmitting  the  tran- 
script to  the  county   to  which  ths  change  of 
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Tenne  haa  been  taken,  hJa  cUent  1*  boond  there- 
br  and  ia  precluded  from  leoovery  under  Rer. 
St.  1899,  i  825  [Ann.  St.  1906,  p.  7951,  im- 
poaing  a  penalty  on  a  drcoit  ooort  derk,  who 
aball  fail  to  tniumit  a  tranacript  of  the  record 
in  any  action,  the  Tenne  of  wliich  liaa  been 
changed  to  another  coonty. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  5,  Attorney  and  Client,  |  169.] 

8.   CLKUXB  of  GOUBTB— LlABtLITT  POB  Nsou- 
SmCK  OB  MiSCORDUCr. 

Under  Rev.  St.  1899,  f  825  [Ann.  St.  1906, 
p.  795],  imposing  on  a  circuit  court  clerk  a 
penalty  for  &ilnre  to  transmit  the  transcript 
m  an  action,  tlie  venne  of  which  has  been  chang- 
ed to  another  county,  the  derk  must  transmit 
the  transcript  within  a  reasonable  time,  and 
for  a  failure  to  do  so,  resulting  in  the  action 
not  being  placed  on  the  docket  of  a  term  where 
it  wonlo  otherwise  have  appeared,  an  action 
will  lie,  notwithstanding  the  clerk's  term  of  of- 
fice expired  prior  to  such  term  of  court. 

4.  Samk. 

It  ia  not  a  defense  to  an  action  to  recover 
the  penalty  Imposed  by  Rev.  St  1809,  |  825 
[Ann.  St.  1906,  p.  795],  on  a  drcuit  court  derk. 
for  failure  to  transmit  a  transcript  of  record 
in  an  action  wherein  a  change  of  venue  to  an- 
other coonty  has  been  taken,  that  an  arbitration 
was  pending  and  contemplated  by  the  parties, 
and  on  account  thereof  the  clerk  withheld  the 
transcript;  but  the  clerk  must  have  been  au- 
thorized by  the  party  seeking  to  recover  the 
penalty,  or  his  attorney,  to  withhold  the  tran- 
script, or  at  least  such  party  or  his  attorney 
mnst  have  consented  to  the  request  of  the  other 
party  that  the  transcript  be  withheld. 

Appeal  from  Circuit  Court,  Clark  County; 
B.  R.  McKee,  Judge. 

Action  by  Lewis  B.  Higbee  against  Ed- 
ward P.  Spangler.  Judgment  for  defendant, 
and  plaintiff  appeals.  Berersed  and  re- 
manded. 

Berkbeimer  ft  Dawson,  for  appellant    O. 

5.  ft  O.  M.  Cellihan,  for  respondent 

NORTONI,  J.  The  suit  Is  to  recover  the 
penalty  of  $100  provided  by  the  statute  (sec- 
tion 825,  Bev.  St  1899  [Ann.  St  1906,  p. 
795])  and  levied  agnlnst  the  cleric  of  any 
circuit  court  for  failing  to  Immediately  trans- 
mit, on  change  of  venue,  a  transcript  of  the 
record  In  any  cause,  the  venue  of  which  has 
been  changed  to  the  circuit  court  of  another 
county. 

Defendant  was  clerk  of  the  circuit  court 
of  Clark  county.  There  were  a  number  of 
cases  pending  In  the  court  of  which  he  was 
clerk,  between  members  of  the  Llewellyn 
family,  and  one  case  of  HIgbee  v.  Llewellyn, 
in  which  case  a  change  of  venue  was  taken 
by  the  defendant  therein  during  the  fall 
term,  and  the  cause  was  ordered  transferred 
to  the  circuit  court  of  Schuyler  county.  The 
Clark  circuit  court  adjourned  November  26, 
1002,  and  soon  thereafter,  during  the  month 
of  December,  the  defendant  circuit  clerk,  Mr. 
Spangler,  proceeded  to  make  up  a  transcript 
of  the  case  of  Higbee  v.  Llewellyn,  prepara- 
tory to  its  transmission  to  the  clerk  of  the 
Schuyler  drcuit  court,  and  did  the  same  with 
respect  to  the  transcript  In  another  case  of 
Llewellyn  ▼.  Llewellyn,  a  partition  suit  pend- 
ing in  the  same  court  and  In  which  a  change 


<rf  remie  had  been  likewise  granted  to  Sdray- 
ler  county  at  the  same  time,  and  oat  at  which 
arose  the  controversy  determined  hy  this 
court  In  Llewellyn  v.  Spangler,  109  Ho.  App. 
396,  88  8.  W.  1021.  About  the  time  the  tran- 
scripts were  completed  In  the  two  cases  and 
ready  for  transmission  to  Schnyler  county, 
Mr.  John  A.  Whiteside,  a  reputable  member 
of  the  Clark  county  bar,  who  was  attorney 
tor  defendant  Llewellyn  in  each  of  the  cases 
mentioned,  called  upon  Mr.  Spangler,  the  dr- 
cuit d«k,  and,  to  the  end  of  preventing  fur- 
ther accumulation  of  costs,  requested  that 
be  withhold  the  transcripts  In  the  cases  of 
Higbee  v.  Llewellyn  and  Llewellyn  r.  Llew- 
ellyn until  further  orders  thereabout  at  the 
same  time  Informing  him  that  a  proposition  of 
compromise,  or,  rather,  a  proposition  to  arbi- 
trate these  two  cases  and  several  others  in 
which  members  of  the  Llewellyn  family  were 
adversaries,  was  then  pending,  and  would 
probably  result  In  an  adjustment  of  all  of 
the  various  phases  of  the  unfortunate  family 
controversy  then  extensively  Involved  in  the 
drcuit  courts  of  Clark,  Schuyler,  and  Marlon 
counties.  The  request  was  acceded  to,  and 
the  transcripts  In  the  cases  were  accordingly 
withheld.  It  is  obvious  from  tiie  evidence 
that  Mr.  Whiteside,  while  representing  de- 
fendant only  in  these  cases,  acted  In  entire 
good  faith  In  the  matter,  and  it  is  likewise 
obvious  that  Mr.  Spangler  acted  in  good  faith 
In  withholding  the  transmission  of  the  tran- 
scripts at  the  instance  of  Mr.  Whiteside ;  the 
purpose  of  each  bdng  to  contribute  as  much 
as  possible  toward  preventing  the  accumu- 
lation of  further  costs  In  a  litigation  which 
then  bid  fair  to  terminate  In  a  friendly  ad- 
justment by  the  intervention  of  tliree  uncles 
of  the  Llewellyns.  As  sn^ested,  Mr.  Spang- 
ler laid  the  transcripts  aside  very  carefully. 
This  was  In  the  month  of  December.  On 
the  3l8t  day  of  which  month  his  term  of  office 
expired,  and  during  his  Incimibency  there- 
after no  one  mentioned  the  transcript  In 
Higbee  v.  Llewellyn,  or  the  other  case  above 
mentioned,  and  consequently,  at  the  expira- 
tion of  his  term,  Mr.  Spangler  vacated,  and 
on  January  1st  placed  the  office  of  circuit 
clerk  In  charge  of  his  successor,  without  hav- 
ing  transmitted  the  transcripts  and  original 
papers,  as  required  by  the  statute,  to  the 
Schuyler  drcuit  court  The  next  regular 
term  of  the  Schuyler  circuit  court  and  the 
one  to  which  the  case  of  Higbee  v.  Llewellyn, 
on  change  of  venue,  was  properly  returnable, 
had  the  transcript  been  duly  forwarded,  was 
to  be  holden  on  May  4th  following.  In  the 
Interim  after  the  change  of  venue  was  award- 
ed and  the  May  term  of  the  Schuyler  circuit 
court  about  January  16th,  after  ^mngler 
had  retired  from  office,  all  negotiations  as 
to  arbitration  of  the  various  cases  men- 
tioned were  suspended,  and  the  parties  de- 
termined to  continue  the  controversr  Jn 
court  No  one  notified  Mr.  Spangler  or  his 
successor  in  office  of  this  fact,  however,  until 
In  the  latter  part  of  April  the  attorney  for 
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plaintiff  in  Hlgbee  y.  Llewellyn  discovered 
the  cause  had  not  reached  the  Schnyler  cir- 
cuit court  and  was  not  on  the  May  docket. 
Whereupon,  having  Inquired  of  Mr.  Spang- 
ler  the  reason  therefor,  be  was  Informed  by 
bim  that  Mr.  Whiteside  bad  requested  the 
transmission  of  the  transcript  to  be  deferred 
until  further  orders,  etc.,  on  account  of  the 
proposed  arbitrament  above  referred  to. 
Mr.  Spangler,  then  being  Informed  that  all 
efforts  at  arbitration  had  been  abandoned 
about  the  middle  of  January,  repaired  at 
once  to  the  courthouse  and.  In  company  with 
his  successor  in  office,  discovered  the  tran- 
scripts where  be  had  safely  laid  them  some 
months  before,  and  forthwith,  on  that  day, 
forwarded  the  same  to  the  circuit  court  of 
Schuyler  county,  too  late,  however,  for  the 
cause  to  be  placed  on  the  docket  of  the  May 
term,  on  which  do<^et  It  otherwise  should 
have  appeared. 

In  the  circuit  conrt,  It  was  Insisted  that 
Hlgbee  v.  Llewellyn  was  not  Included  in  the 
proposition  for  an  arbitration,  and  that  Mr. 
Charles  T.  Llewellyn  was  not  attorney  for 
plaintiff  Hlgbee  therein,  and  therefore  bad  no 
authority  thereabout,  and,  while  there  is  re- 
spectable proof  in  support  of  this  contention, 
there  Is  substantial  evidence  to  the  effect  that 
Mr.  Llewellyn  was  one  of  Higbee's  attorneys, 
and  that  the  Hlgbee  Case  was  included  with- 
in the  contemplated  arbitration.  However 
this  may  be,  the  Jury  found  their  verdict  in 
affirmance  of  the  theory  that  Hlgbee  v.  Llew- 
ellyn was  included,  and  that  Mr.  Charles  T. 
Llewellyn  was  attorney  for  plaintiff  therein 
and  conducted  negotiations  thereabout  with 
Mr.  Whiteside  and  Mr.  Montgomery.  Much 
of  appellant's  argument  in  this  court  is  di- 
rected against  the  admission  of  evidence  as 
to  what  Mr.  Charles  T.  Llewellyn  did  and 
said  with  respect  to  Including  it  in  the  arbi- 
tration. This  line  of  objection  la  not  well 
taken,  for  the  reason  the  evidence  tended  to 
prove  that  he  was  one  of  the  attorneys  for 
the  plaintiff,  Mr.  Hlgbee.  It  appeared  that 
Mr.  Llewellyn's  name  was  on  the  Judge's 
docket  as  an  attorney  for  the  plaintiff.  It 
also  appeared  tbat,  with  the  knowledge  and 
consent  of  plaintiff,  he  ordered  witnesses  for 
him  and  signed  the  precipe  book  In  the  clerk's 
office  therefor,  and  there  are  many  other  facta 
and  circumstances  In  proof  tending  to  estab- 
lish the  fact  that  he  was  one  of  plaintiff's 
attorneys.  This  proof  was  competent  as 
tending  to  show  his  authority  over  the  case. 
Predicated  on  the  same  theory,  the  plaintiff 
requested  numerous  instructions  to  the  effect 
that,  unless  Hlgbee  himself  authorized  the 
defendant  circuit  clerk  to  withhold  the  trans- 
mission of  the  transcript,  ^he  finding  should 
be  for  plaintiff.  All  instructions  predicated 
upon  this  theory  were  properly  refused,  for 
the  reason  they  Ignored  the  proof  tending 
to  show  Mr.  Llewellyn,  as  his  attorney,  had 
included  his  case  in  the  proposed  arbitration 
and  had  some  knowledge  at  least  of  Mr. 
Whiteside's  endeavor  to  prevent  further  costs 


by  ordering  the  transcript  withheld,  for  It  is- 
certain  that  if  Mr.  Llewellyn,  as  attorney  for 
Hlgbee,  participated  in  any  manner  or  con- 
sented to  the  clerk  withholding  the  tran- 
script, then  plaintiff,  Hlgbee,  is  precluded 
thereby  as  effectually  as  if  be  himself  au- 
thorized or  requested  the  clerk  to  withhold  it 
Of  course,  the  plaintiff  In  this  ease  cannot 
recover  the  penalty  provided  here-  if  either 
he  or  his  attorney  authorized  Mr.  Spauglcr 
to  withhold  the  transcript,  or  acceded  and 
consented  to  the  withholding  thereof  at  the^ 
request  of  Mr.  Whiteside. 

The  statute  under  which  the  suit  was  prose- 
cuted Is  as  follows:  "After  change,  clerk  t«> 
transmit  record. — When  any  such  order  shall 
be  made  by  the  court  or  Judge,  the  clerk  shall 
immediately  make  out  a  full  transcript  of 
the  record  and  proceedings  In  the  cause,  in- 
cluding the  petition  and  affidavit  and  order 
of  removal,  and  transmit  the  same,  duly  certi- 
fied, together  with  all  the  original  papers  filed 
in  the  cause,  and  not  forming  a  part  of  the- 
record,  to  the  clerk  of  the  court  to  which  the 
removal  is  ordered,  and  for  failure  to  do  so, 
shall  forfeit  one  hundred  dollars  to  the  party 
aggrieved,  to  be  recovered  by  dvil  action." 
Section  825,  Rev.  St  1899  [Ann.  St  1906,  p. 
706].  There  were  two  instructions  only  giv- 
en by  the  conrt  on  the  part  of  the  defendant 
the  giving  of  each  of  which  Is  assigned  as 
error.  The  first  is  as  follows:  "The  court 
instructs  the  Jilry  that  unless  they  believe 
from  the  evidence  that  the  holding  of  the 
transcript  until  the  expiration  of  Spangler's 
term  of  office  as  circuit  clerk  prevented  the 
plaintiff  from  securing  a  speedy  trial,  and 
that  he  was  thus  aggrieved  thereby,  you  will 
find  for  the  defendant"  Now,  this  Instruc- 
tion cannot  be  the  law  of  the  case.  The  stat- 
ute above  quoted  requires  the  clerk,  on  pen- 
alty, to  transmit,  etc.,  immediately;  tbat  is, 
in  such  convenient  time  as  Is  reasonably 
necessary  for  the  performance  of  the  duties 
enjoined  thereby  (Llewellyn  v.  Spangler,  10& 
Mo.  App.  390,  88  S.  W.  1021).  And  upon  bis 
failure  to  do  so,  if  the  party,  without  fault 
be  aggrieved  thereby — tlint  Is,  harassed  or 
oppressed  or  be  denied  his  right  to  a  speedy 
trial  on  account  of  the  clerk's  default — an 
action  will  lie  for  the  penalty.  Randol  v. 
Oaroatte,  78  Mo.  App.  600.  So  it  is  if  the 
plalntifTs  cause  lost  its  place  on  the  May 
docket  in  the  Schuyler  circuit  court,  and  he 
was  denied  a  speedy  trial  by  reason  of  the 
failure  of  the  clerk  to  transmit  the  transcript 
without  authority  or  consent  of  himself  or  his 
attorney,  then  plaintiff  was  aggrieved  there- 
by within  the  sense  of  the  statute,  notwith- 
standing the  fact  that  Mr.  Spangler's  term  of 
office  had  expired  December  31st  prior  to  the 
May  term  of  the  Schuyler  circuit  court,  for,  if 
the  transcript  was  withheld  without  the  au- 
thority or  consent  of  plaintiff  or  his  counsel 
until  the  latter  part  of  April,  too  late  for  the 
May  term  in  Schuyler  county,  it  was  the 
negligent  act  of  defendant  In  December 
which  continued  to  operate  and  resulted  in 
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aggrlevlDg  the  plaintiff  by  denying  hlB  right 
to  a  speedy  trial  in  May.  The  instruction 
should  have  been  drafted  without  regard  to 
the  termination  of  Mr.  Spangler's  term  of 
office. 

The  second  instruction  given  on  the  part 
of  defendant  and  complained  of  is  as  follows: 
"The  court  instructs  the  Jury  that  if  they  be- 
lieve from  the  evidence  that  an  arbitration 
was  pending  and  contemplate^  of  the  case  of 
Higbee  v,  Oeorge  T.  Llewellyn  by  the  parties 
or  respective  attorneys  clianged  to  Schuyler 
county,  and  on  account  thereof  defendant 
withheld  the  transcript  until  his  term  of  office 
expired,  you  will  find  for  the  defendant."  It 
will  be  noticed  tliat  this  instruction  authorizes 
a  verdict  for  the  defendant  upon  the  mere 
finding  of  the  fact  that  arbitration  was  con- 
templated In  the  Higbee  Case,  and  on  account 
thereof  the  defendant  withheld  the  tran- 
script. It  entirely  overlooks  and  takes  no  ac- 
count  of  the  fact  that  the  defendant  was  not 
justified  in  withholding  the  transcript  unless 
he  had  authority  from  the  parties  or  their 
attorneys  so  to  do,  or  at  least  unless  the 
plaintiff  or  his  attorney  had  knowledge  of  and 
had  acceded  to  the  request  of  Mr.  Whiteside 
on  the  clerk  to  have  the  same  withheld.  For 
the  reasons  stated,  the  instruction  was  error. 

It  may  be  said  that  the  defendant's  first 
instruction  above  copied  is  probably  identical 
with  one  incorporated  in  the  report  of  the 
case  of  Llewellyn  v.  Spangler,  109  Mo.  App. 
396,  88  S.  W.  1021,  and  It  may  have  been  re- 
garded by  the  court  and  counsel  as  having 
been  approved  in  that  case,  Inasmuch  as  that 
Judgment  was  affirmed,  and,  for  that  reason, 
given  again  in  this.  A  careful  reading  of 
the  opinion  in  that  case,  however,  will  dis- 
close that,  although  the  judgment  was  af- 
firmed, the  Instructions  given  on  the  part  of 
defendant  were  not  approved  nor  condemned 
for  the  reason  erroneous  Instructions  given 
for  defendant  were  not  complained  of  In  the 
motion  for  new  trial.  This  fact  is  specifically 
mentioned  In  the  opinion. 

Even  though  error  appear  In  the  instructions 
referred  to,  we  tiad  hoped  to  be  able  to  affirm 
this  judgment  upon- the  broad  groimd  that  It 
was  for  the  right  party,  if  the  plaintiff's  at- 
torney understood  and  acceded  to  the  request 
of  Mr.  Whiteside  to  withhold  a  transmission 
of  the  transcript,  for  this  seems  to  be  the 
crucial  question  in  the  case ;  but,  upon  a  care- 
ful reading  of  the  evidence,  we  find  proof  In 
this  respect  to  be  indeed  meager  and  uncer- 
tain. The  inference  arising  from  Mr.  White- 
side's testimony  is,  no  doubt,  sufficient  to 
send  the  issue  to  the  Jury,  as  to  whether 
plaintiff's  attorney  knew  and  understood  this 
request  on  the  clerk  and  acceded  to  it;  but 
it  is  only  an  Inference.  Mr.  Spangler  himself 
testified  that  neither  the  plaintiff,  nor  Mr. 
Llewellyn  for  him,  requested  the  withhold- 
ing of  the  transcript  As  we  view  the  mat- 
ter, it  all  depends  upon  whether  Mr.  Llewel- 
lyn understood  and  acceded  to  the  request 


as  made  by  Mr.  Whiteside.    Mr.  Whiteside's 
testimony  Is  not  clear  in  that  behalf. 

Therefore  the  judgmoit  will  be  reversed, 
and  the  cause  remanded. 

BLAND,  P.  J.,  and  OOODE,  J.,  concur. 


STATE  ex  rel.  QUINCY,  O.  &  K.  O.  B.  CO.  ▼. 
MYERS. 

(Kansas    Citr    Court    of    Appeals.      MissourL 

Oct  7,  1907.    Bebearing  Denied  Nov. 

4,  1907.) 

1.  Pbooess— Sebvicb— NECEssrrr. 

The  only  way  a  defendant  can  be  brought 
into  court  to  answer  a  cause  of  action  asserted 
against  him  is  by  notice  served  in  the  form 
and  manner  provided  by  statute. 

[Ed.  Note.— For  cases  in  point  see  Ceat.  Dig. 
vol.  40,  Process,  S  46.] 

2.  C0BPOBA.T10NS— AoTioMB— Pbookss  —  Sebv- 
icb—SuTFioiENOT. 

Where,  in  an  action  against  a  domestic 
corporation,  the  process  was  not  served  on  a 
proper  person,  the  fact  that  the  copies  of  the 
summons  and  petition  served  were  promptly 
transmitted  to  the  person  on  whom  service 
should  have  been  made  was  Insufficient  to  ren- 
der the  service  valid. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  12,  Corporations,  {  198Ll 

8.  Pbooess— Objeot  ov  Sebvicb. 

The  object  of  the  service  of  process  for  the 
commencement  of  a  suit  is  to  give  notice  to 
the  party  proceeded  against,  and  any  statutory 
service  which  reasonably  accomplishes  that  end 
answers  the  requirements  of  justice. 
4.  C0BPOBATION8  —  Pbooess  —  Marrkb     of 

SBBVIOB— LeOISLATIVB  AnTHOBITT. 

The  Legislature  may  prescribe  the  method 
of  giving  notice  to  corporations  when  sued,  sub- 
ject only  to  the  rule  that  the  method  must  be 
one  that  with  reasonable  certainty  will  result 
in  the  actual  reception  by  the  corporation  of 
the  notice,  otherwise  it  might  be  deprived  of 
property  without  due  process  of  law. 
6.  8a.uk. 

A  statute  prescribing  the  method  of  serv- 
ice of  process  for  the  commencement  of  salts 
against  corporations  is  not  unreasonable  where 
it  provides  for  a  service  on  an  officer,  agent 
or  employs  whose  duties  are  such  that  any 
ordinarily  careful  person  in  his  position  would 
be  reasonably  certain  to  apprise  the  corporation 
of  the  service. 

6.  Bailboads— Actions— Pbooess— Sebvicb. 

A  statute  providing  for  the  service  of  pro- 
cess in  an  action  against  a  railroad  on  an  agent 
in  charge  of  an  important  station  where  all  its 
business  with  a  populous  community  is  trans- 
acted is  reasonable,  but  a  statute  authorizing 
service  on  a  mere  laborer  is  unreasonable. 

7.  Same— Statutes — Constbuction  —  "Busi- 
RESS  Office"- "Shantt." 

Bev.  St  1899,  §  995  [Ann.  St  1906.  p. 
876],  providing  that  when  a  sommons  shall 
be  issued  against  a  corporation,  service  on  the 
president  or  other  chief  officer,  or,  in  his  ab- 
sence, by  leaving  a  copy  at  any  "business  office" 
of  the  corporation  with  the  person  having  charge 
thereof,  shall  be  sufficient,  is  Intended  to  afford 
the  public  every  reasonable  facility  for  the 
prosecution  of  claims  against  corporations,  and 
authorizes  service  of  process  in  an  action  against 
a  railroad  on  the  person  in  charge  of  a  place 
established  for  the  transmission  of  train  orders; 
"business  office"  referring  to  the  nature  of  the 
activity  conducted  in  it  and  a  fixed  place  where 
any  of  the  aSairs  of  the  corporation  is  made 
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-a  subject  of  legnlar  attention,  bat  does  not 
authorize  service  on  a  switchman  at  his  "shan- 
tr,"  which  is  a  mere  shelter,  and  not  a  place 
where  any  part  of  his  dnties  are  performed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  41,  Railroads,  (  55.] 

Appeal  from  Circuit  Court,  Orundy  Coun- 
ty; Geo.  W.  Wanamaker,  Judge. 

Action  by  the  state,  on  the  relation  of  the 
Qnlncy,  Omaha  &  Kansas  City  Railroad  Com- 
pany, against  William  C.  Myers.  '  Prom  a 
Judgment  for  relator,  defendant  appeals.  Re- 
Tersed. 

B.  M.  Harber  and  A.  O.  Knight,  for  appel- 
lant J.  O.  Trimble  and  Hall  &  Hall,  for  re- 
spondent 

JOHNSON,  J.  The  relator,  a  railroad  com- 
pany, brought  this  suit  against  the  sherifT  of 
Ornndy  county  to  recover  damages  alleged  to 
have  been  sustained  in  consequence  of  a  false 
return  of  a  summons  issued  in  an  action 
brought  by  F.  M.  Brassfleld  against  relator. 
No  appearance  was  made  by  relator  In  that 
case  tn  the  circuit  court  and  default  was  tak- 
en by  plalntlfT,  and  Judgment  afterwards  was 
«ntered  in  his  favor  in  the  sum  of  $2,000. 
Relator  then  sued  out  a  writ  of  error  from 
this  court,  and  attacked  the  sufficiency  of  the 
summons  to  confer  Jurisdiction  over  its  per- 
son on  grounds  which  now  do  not  concern  us. 
We  held  them  to  be  insufficient,  and  affirmed 
the  Judgment  Brassfleld  v.  Railroad,  109 
Mo.  App.  710,  83  S.  W.  1032.  Relator  theu 
•paid  the  Judgment,  and  brought  this  action, 
alleging  that  the  recital  in  the  return  made 
by  defendant  of  the  summons,  that  service 
thereof  was  made  on  Harry  Moss,  "the  agent 
and  In  charge  of  the  business  office  of  the 
Quincy,  Omaha  &  Kansas  City  Railroad  Com- 
pany •  •  •  in  the  city  of  Trenton,  In  the 
county  of  Orundy,  and  state  of  Missouri," 
was  false,  in  this:  that  the  said  Moss  was  not 
the  agent  of  relator,  nor  was  the  place  where 
be  was  served  a  business  office  within  the 
meaning  of  the  statute.  A  Jury  was  waived, 
evidence  was  heard,  and  Judgment  rendered 
In  favor  of  relator,  from  which  this  appeal 
Is  prosecuted  by  defendant 

Relator  Is  a  domestic  corporation,  and,  at 
the  time  of  the  institution  of  the  Brassfleld 
action,  was  operating  a  railroad  through 
Orundy  and  other  counties  of  the  state.  Its 
main  line  passed  through  the  north  side  of 
the  city  of  Trenton,  but  Its  station  where  It 
transacted  all  of  its  business  with  the  public 
was  situated  In  the  central  part  of  the  city, 
and  was  connected  with  the  main  line  by  a 
spur  track  half  a  mile  or  more  In  length.  All 
-of  the  passenger  and  local  freight  trains  were 
ran  to  that  station,  but  many  through  and 
extra  freight  trains  passed  through  the  city 
over  the  main  track  without  being  switched 
onto  the  spur  track.  All  night  trains  were  re- 
quired to  stop  at  the  Junction,  where  relator 
maintained  a  night  operator,  whose  duty  It 
was  to  receive  and  transmit  telegraphic  or- 
ders to  trainmen  for  their  guidance  in  the 


operation  of  trains.  A  small  building,  called 
by  the  witnesses  a  "doghouse,"  was  situated 
at  this  point  It  contained  telegraph  instru- 
ments for  the  use  of  the  operator  in  receiving 
and  .sending  messages,  and  a  few  necessary 
articles  of  furniture  for  his  use.  No  tickets 
were  sold  at  this  place,  nor  was  any  business 
transacted  there  with  patrons  of  the  road. 
On  a  number  of  occasions,  persons  living  in 
the  neighborhood  who  desired  to  become  pas- 
sengers, knowing  that  trains  were  compelled 
to  stop  at  the  Junction  for  orders,  boarded 
them  there,  but  no  accommodations  were  pro- 
vided for  the  use  of  passengers,  nor  was  there 
anything  present  indicative  of  an  implied  In- 
vitation to  the  public  to  use  the  place  as  a 
passenger  station.  Indeed,  the  building  was 
not  accessible  from  any  public  highway.  De- 
foidant  received  the  papers  In  the  Brassfleld 
suit  late  in  the  day,  and  at  about  S  o'clock  In 
the  evening  went  to  the  city  station  for  the 
purpose  of  serving  them  on  the  person  In 
charge  of  that  office.  Finding  it  closed,  he 
proceeded  to  the  Junction,  where  he  found  the 
night  operator,  Harry  Moss,  in  charge.  He 
served  Moss  In  the  office  with  a  copy  of  the 
petition  and  summons,  and  made  the  return 
which  Is  the  subject  of  the  present  controversy. 
Moss  delivered  the  papers  the  next  day  to  the 
ag;ent  of  relator  at  the  city  station,  who,  in 
turn,  forwarded  them  to  the  legal  department 
There  is  evidence  tending  to  show  that  Moss, 
though  employed  only  as  night  operator  at 
the  Junction  office,  divided  his  time  between 
that  office  and  the  city  station,  pursuant  to 
some  arrangement  made  between  him  and  the 
night  operator  at  the  latter  station.  When 
on  duty  at  the  city  station,  he  sold  tickets, 
checked  baggag^e,  received  and  forwarded  ex- 
press matter,  and,  In  fact  attended  to  all  of 
the  duties  of  station  agent.  But  In  our  solu- 
tion of  the  question  of  whether  the  service 
was  properly  made  we  will  Ignore  this  pri- 
vate arrangement  since  it  does  not  clearly  ap- 
pear to  have  been  sanctioned  by  relator,  and 
will  determine  the  character  of  the  relation 
existing  between  Moss  and  his-  employer  from 
the  duties  he  was  required  to  perform  as 
night  operator  in  charge  of  the  Junction  office. 
The  service  is  to  be  approved  or  disapprov- 
ed according  to  the  construction  which  should 
be  placed  on  section  995,  Rev.  St  1890  [Ann. 
St.  1906,  p.  876],  which,  in  part,  is  as  follows : 
"When  any  such  summons  shall  be  issued 
against  any  Incorporated  company,  service  on 
the  president  or  other  chief  officer  of  such 
company,  or  in  his  absence,  by  leaving  a  copy 
thereof  at  any  business  office  of  said  company 
with  the  person  having  charge  thereof  shall 
be  deemed  a  sufficient  service,"  etc.  It  is  im- 
material that  copies  of  the  summons  and  pe- 
tition were  expedited -into  the  bands  of  the 
proper  officer  of  relator.  The  only  way  a  de- 
fendant can  be  brought  Into  court  to  answer 
a  cause  of  action  asserted  against  him  Is  by 
notice  served  in  the  form  and  manner  provid- 
ed by  statute.  If  the  president  or  other  chief 
officer  had  been  In  the  county,  service  made 
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on  any  other  officer  or  employ^  actually  in 
charge  of  a  business  office  of  the  defendant  in 
the  county  would  hare  been  insufficient, 
though  the  papers  had  b«en  transmitted  at 
once  to  such  chief  officer.  It  is  conceded  that 
the  recital  In  the  return  that  the  "president 
or  chief  officer  of  said  railroad  company  can- 
not be  found  In  my  said  county"  was  true, 
and  therefore  the  determinative  question  Is: 
What  Is  the  meaning  of  the  terms  "any  busi- 
ness office"  and  "person  having  charge  there- 
of," as  used  In  the  statute?  Counsel  for  re- 
lator say  that  "any  business  office"  necessari- 
ly means  an  office  where  business  is  transact- 
ed with  the  public,  and  that  "the  person  hav- 
ing charge  thereor*  refers  to  the  agent  of  the 
corporation  whose  duties  require  liim  to  deal 
personally  with  the  public  on  behalf  of  his 
employer.  As  well,  they  argue,  might  it  be 
said  that  a  switchman's  "shanty"  is  a  busi- 
ness office,  and  a  switchman  an  agent  on 
whom  legal  service  may  be  made,  as  to  say 
that  a  telegraph  office  maintained  for  no  oth- 
er purpose  than  to  facilitate  the  operation  of 
trains  Is  a  business  office,  and  the  operator  in 
charge  thereof  such  agent  Counsel  for  de- 
fendant answer  this  argument  with  one  equal- 
ly plausible.  They  contend  that  the  opera- 
tion of  trains  is  Just  as  essentially  and  dis- 
tinctively a  part  of  the  business  of  a  railroad 
company  as  is  the  selling  of  ticlcets  or  the  re- 
ceipt and  delivery  of  freight,  and  that  it 
would  be  Just  as  reasonable  to  say  that  serv- 
ice of  summons  could  not  be  made  legally  at 
the  office  of  the  chief  train  despatcber,  where 
no  business  with  the  public  is  transacted,  as 
it  would  l>e  to  hold  that  the  office  through 
which  trainmen  receive  their  orders  is  not  a 
business  office.  The  object  of  all  service  of 
process  for  the  commencement  of  suit  Is  to 
give  notice  to  the  party ,  proceeded  against, 
and  any  statutory  service  which  reasonably 
accomplishes  that  end  answers  the  require- 
ments of  natural  Justice.  Unquestionably 
the  legislative  branch  of  government  has  the 
power  to  prescribe  the  method  of  giving  such 
notice  to  corporations  doing  business  in  the 
state,  subject  only  to  the  rule  that  the  meth- 
od provided  must  be  one  that,  with  reason- 
able certainty,  will  result  in  the  actual  recep- 
tion by  the  corporation  of  the  notice  served. 
Otherwise,  a  defendant,  in  many  Instances, 
would  be  deprived  of  property  without  due 
process  of  law.  A  statute  cannot  be  said  to 
be  nnreasonable  or  to  deprive  a  corporation 
of  any  of  its  fnndamental  rights  which  pro- 
vides for  bringing  the  corporation  into  court 
by  the  service  of  summons  on  an  officer, 
agent,  or  employ^  whose  duties  are  such  that 
any  ordinarily  careful  person  in  his  position 
would  be  reasonably  certain  to  apprise  the 
corporation  of  the  service.  An  agent  In 
charge  of  an  important  station  where  all  of 
the  business  of  a  railroad  with  a  populous 
community  is  transacted  would  certainly  at- 
tend to  the  transmission  of  all  papers  served 
on  him  to  the  proper  officer,  while  a  section 
hand,   if  served,  could  not  be  expected  to 


Imow  what  to  do,  nor  to  care  whether  or  not 
the  company  knew  of  the  service.  Conse- 
quently a  statute  providing  for  the  service  of 
process  on  an  agent  of  the  character  describ- 
ed would  be  reasonable,  while  one  wUch  au- 
thorized service  to  be  made  on  a  mere  laborer 
would  t>e  imreasonable. 

Turning  to  the  provisions  of  section  995,  it 
is  quite  clear  the  Legislature  intended,  witli- 
in  the  limits  we  have  defined,  to  afford  the 
public  every  reasonable  facility  for  the  prose- 
cution in  court  of  claims  against  corpora- 
tions. When  the  president  or  other  chief  offi- 
cer is  absent  from  the  county,  service  may  be 
made  at  any  business  office  maintained  by 
the  corporation  in  that  county.  This  does 
not  mean  the  office  where  the  greatest  vol- 
ume of  business  Is  transacted,  nor  one  where 
the  business  is  of  a  particular  character,  but 
any  office  where  any  business  affairs  of  the 
corporation  are  conducted  is  a  place  where 
service  may'  be  made,  when  the  person  In 
charge  thereof  may  be  presumed  to  be  reason- 
ably certain  to  forward  the  papers  to  bis  su- 
perior officer.  In  the  present  case,  it  Is  con- 
ceded that  business  of  the  relator  was  trans- 
acted at  the  office  where  the  papers  were 
served,  and  in  our  opinion  It  was  trasiness  of 
a  very  important  character.  The  safety  of 
persons  and  property  depended  on  the  fidelity 
and  accuracy  of  the  person  in  charge  of  that 
office  in  the  performance  of  his  duties.  His 
relation  to  his  employer  was  such  that  no 
other  inference  can  be  entertained  than  that 
any  reasonably  prudent  person  In  his  position 
would  have  done  Just  what  he  did — Immedi- 
ately placed  the  papers  in  the  proper  channel. 
It  Is  immaterial  that  no  business  was  trans- 
acted with  the  public.  The  statute  does  not 
say  that  business  of  that  particular  class 
must  be  carried  on  at  the  place  where  service 
Is  made  in  order  that  it  may  be  valid.  "Any 
business  office"  refers  not  to  the  room  or 
building,  but  to  the  nature  of  the  activity 
conducted  In  it,  and  a  fixed  place  where  any 
of  the  affairs  of  the  corporation  is  made  a 
subject  of  regular  attention  Is  a  business  of- 
fice. A  place  established  for  the  transmission 
of  train  orders,  whether  it  Is  that  occupied 
by  the  chief  despatcber  or  by  one  of  bis  sub- 
ordinates. Is  a  business  office,  and  to  say  that 
service  made  at  such  place  on  the  person  In 
charge  thereof  is  not  good  service  would  be 
reading  into  the  statute  a  meaning  not  au- 
thorized by  the  language  employed  and  one 
beyond  the  scope  of  the  expressed  legislative 
intent 

In  answer  to  the  example  which  counsel 
for  relator  employ  to  illnstrate  their  argu- 
ment we  would  say  that  service  made  on  a 
switchman  at  his  "shanty"  would  not  be 
good.  A  switchman  Is  not  a  person  whose 
duties  Justify  the  inference  that  he  would  t>e 
reasonably  certain  to  transmit  the  papers, 
and,  further,  there  is  no  business  of  any  Idnd 
conducted  in  his  "shanty."  It  is  a  mere  shelt- 
er, and  not  a  place  where  any  part  of  his  du- 
ties la  performed.    The  authorities  cited  by 
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<lefendant  In  bis  brief  will  be  found  to  sup- 
port the  rales  we  have  adopted  In  the  views' 
«xpt-e88ed.  We  have  not  disturbed  the  find- 
ings of  fact  made  by  tbe  learned  trial  Judge, 
but  have  disapproved  of  his  conclusions  of 
law,  and,  as  we  have  sufficiently  disposed  of 
the  case,  other  questions  raised  by  defend- 
ant need  not  be  considered. 
Tbe  judgment  is  reversed.    All  concur. 


PAUIitrS  et  al.  v.  BBSCH  et  al. 
(St.  LouIb  Court  of  Appals.     Missouri.     Oct, 

1.  W11.M  — RiaHTS  OF  Devisees  —  Estoppel 
BT  Acceptance  or  Leoact. 

Testator  bequeathed  all  his  property,  in- 
cludiag  bank  stock,  to  his  wife  during  her  life 
or  widowhood,  with  remainder  over  at  her  death 
or  remarriage  to  such  of  testator's  children  as 
should  be  living  at  the  time  tbe  event  occurred. 
The  wife  subsequently  remarried,  but  continued 
to  collect  the  dividends  on  the  stock,  and  to 
treat  the  property  as  her  own,  and  subsequently, 
upon  the  renewal  of  the  charter  of  the  hank, 
she  surrendered  the  stock  certificates,  and  re- 
ceived new  certificates  for  the  same  number 
of  shares,  issued  in  her  individual  name.  Her 
will  bequeathed  the  stock  to  one  of  her  sons 
by  the  first  husband.  To  her  other  children 
she  devised  other  property  of  about  the  same 
value.  All  the  children  accepted  and  took  pos- 
session of  the  respective  properties  according 
to  the  terms  of  her  will.  Ileld  that,  having 
elected  to  take  the  bequests  under  the  mother's 
will,  the  children,  other  than  the  one  to  whom 
the  bank  stock  was  bequeathed,  were  precluded 
from  claiming  their  interest  in  the  stock  by 
virtue  of  the  father's  will  in  opposition  to  the 
terms  of  the  mother's  will. 

fBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  {S  1717-1721.] 

2.  Save. 

Where  testatrix,  who  had  treated  five  shares 
of  bank  stock  belonging  to  her  three  children 
as  her  own  for  a  number  of  years,  and  who 
herself  owned  no  shares  of  stock,  bequeathed 
the  five  ^ares  to  one  of  her  sons,  referring  to 
the  stock  as  "my"  shares  of  stock,  and  devised 
other  property  to  the  other  children  of  about 
the  same  value  as  the  stock,  the  use  of  the 
word  "my"  did  not  cause  the  legacy  to  fail  so 
as  to  relieve  the  other  children  from  electing 
whether  to  take  under  their  mother's  will  or 
to  assert  their  rights  to  the  stock. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  S  1243.] 

8.  Same  —  Consteuction  —  Bxtbinsic  Evi- 
dence —  Explaining  Tebms  of  Will  — 
Pbopebty  Bequeathed. 

Where  testatrix,  who  by  her  will  bequeath- 
-ed  five  shares  of  bank  stock,  did  not  own  any 
such  stock,  extrinsic  evidence  was  admissible 
to  show  that  she  referred  to  five  shares  of  stock 
which  belonged  to  the  devisees  in  the  will,  and 
that  she  had  for  a  number  of  years  treated  such 
stock  as  her  own. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  {$  1047-1057.] 

Appeal  from  St  T.«ul8  Circuit  Court; 
O'Neill  Ryan,  Judge. 

BUI  by  Kate  Paulus  and  another  against 
Henry  Bescb  and  others,  individually  and 
as  one  of  tbe  executors  of  the  will  of  Mrs. 
Julia  Bescb,  deceased,  to  compel  the  produc- 
tion in  court  of  a  certificate  of  bank  stock 


for  cancellation.    From  a  Judgment  for  de- 
fendant, plaintiffs  appeal.     Affirmed. 

Rassleur,  Schnurmacber  &  Rasslenr,  for 
appellants.  B.  C.  Crow  and  O.  W.  Hammer, 
for  respondents. 

GOODB,  J.  Philip  Bescb  died  in  October, 
1878,  leaving  his  widow  Julia,  or  Juliana, 
and  three  children,  Henry,  Conrad,  and  Kate. 
When  he  died,  he  owned  parcels  of  real  es- 
tate In  the  cil7  of  St.  Louis  and  five  shares 
of  stock  In  the  Lafayette  Bank,  a  corpora- 
tion then  doing  business  under  tbe  laws  of 
this  state.  For  these  shares  be  held  certif- 
icate No.  8.  He  died  testate,  bequeathing  to 
his  wife,  Julia,  all  bis  property,  real  and 
personal,  during  her  life  or  widowhood,  with 
full  power  to  sell  or  encumber  the  same,  but 
bequeathing  tbe  remainder  over  at  her  death 
or  remarriage  to  such  of  tbe  testator's  chil- 
dren as  should  be  living  when  tbe  event  oc- 
curred. Tbe  widow  was  named  as  executrix. 
She  probated  the  will  and  took  possession  of 
the  estate,  but  letters  testamentary  were 
not  Issued  to  her.  The  testator  owed  no 
debts,  and  Mrs.  Beach's  possession  and  man- 
agement of  the  estate  remained  undisturbed 
until  her  death  In  1895.  In  1882,  13  years 
before  she  died,  she  married  a  man  by  the 
name  of  Morschel.  After  that  time,  as  well 
as  before,  she  collected  the  dividends  on  the 
shares  of  stock  In  the  Lafayette  Bank,  re- 
tained tbe  certificate,  and  In  all  ways  treated 
the  property  as  her  own,  with  the  knowledge 
and  consent  of  ber  children.  Tbe  original 
charter  of  the  Lafayette  Bank  having  expir- 
ed. It  was  renewed  In  1892,  and  the  certifi- 
cate No.  8,  which  had  stood  In  the  name  of 
Philip  Bescb,  was  surrendered,  and  bis  wid- 
ow (then  Mrs.  Morschel)  received  In  lieu 
thereof  and  without  other  consideration  a 
certificate  of  five  shares  of  the  new  corpora- 
tion, Issued  in  her  individual  name  and  num- 
bered 71.  It  was  this  new  certificate  that 
she  retained  until  her  death.  When  she  sur- 
rendered the  other  certificate,  in  order  to 
have  a  new  one  Issued,  she  wrote  across  tbe 
back  of  the  old  one  an  assignment  to  the 
bank  and  signed  it,  "Julia  Morschel,  sole 
heiress  and  widow  of  Philip  Besch,  deceased." 
Mrs.  Besch,  or  Morschel,  bequeathed  the  five 
shares  of  stock  In  the  Lafayette  Bank,  evi- 
denced by  certificate  No.  71,  to  the  respond- 
ent Henry  Besch,  who  was  also  named  as  one 
of  the  executors  of  her  will.  To  her  other 
children,  Kate  Paulus  and  Conrad  Besch, 
the  appellants,  she  devised  and  bequeathed 
other  property  In  the  city  of  St  Louis;  the 
evidence  tending  to  show  the  legacies  and 
bequests  to  the  three  children  were  of  about 
equal  value.  Some  of  the  bequests  were  real 
estate.  All  three  of  tbe  children  accepted  and 
took  possession  of  their  respective  portions, 
and  have  been  In  possession  and  enjoyment 
of  them  ever  since,  including  the  bank  shares, 
which  Henry  Besch  treated  as  his  own.  The 
clause  of  his  mother's  will  in  which  these 


Digitized  by 


Google 


1150 


104  SOUTHWESTERN  RBPORTEa 


(Mo. 


shares  were  bequeathed  follows  a  devise  of 
real  estate  to  him,  and  reads  as  follows: 
"I  also  give  and  bequeath  to  my  said  son 
Henry  my  Ave  (5)  shares  of  the  capital  stock 
of  the  Lafayette  Bank  and  all  dlTidends  pay- 
able thereon  from  and  after  the  date  of  my 
death."  This  proceeding  Is  In  the  nature  of 
a  bill  In  equity,  filed  by  appellants  against 
their  brother  Henry  Besch,  individually  and 
as  one  of  the  executors  of  his  mother's  will, 
the  appellant  Conrad  Besch  being  the  other 
executor,  to  compel  said  Henry  to  produce  hi 
court  the  stock  certificate  No.  71  for  can- 
cellation; to  have  determined  by  judicial 
decree  the  Interest  of  the  three  children  in 
said  shares;  to  divest  all  Interest  In  the  es- 
tate of  Julia  Morschel  therein  and  vest  the 
same  In  appellants  and  respondent  Henry  in 
equal  parts,  and  require  the  Lafayette  Bank 
to  Issue  to  each  of  said  parties  a  certificate 
for  1%  shares. 

It  win  be  apparent  that  the  theory  on 
which  the  suit  was  instituted  is  that,  by  the 
last  will  of  Philip  Besch,  his  widow,  the 
mother  of  the  parties  litigant,  was  not  given 
the  five  shares  of  stock  In  the  Lafayette 
Bank  absolutely,  but  only  during  her  life  or 
widowhood,  with  remainder  over  in  equal 
parts  to  her  children;  hence  that,  when 
she  remarried,  her  interest  in  the  shares 
ceased  and  she  could  not  dispose  of  them  by 
will,  or,  if  this  Is  not  true,  then  it  is  true 
that  she  had  only  a  life  Interest  In  the 
shares  without  power  of  testamentary  dlspo- 
sltloa  The  position  taken  by  appellants  is 
that  Hairy  Besch,  whether  he  has  posses- 
sion of  the  certificate  of  stock  In  his  in- 
dividual capacity  or  as  executor  of  Ids  motlt- 
er's  will,  only  owns  such  interest  in  the 
shares  as  was  bequeathed  to  him  by  the  will 
of  his  father,  and  acquired  no  interest  by  his 
mother's  will;  that  is  to  say,  he  owns  an 
undivided  one-third  Interest  In  the  stock  and 
appellants  the  other  two-thirds,  which  they 
seek  to  have  set  apart  to  them.  Two  de- 
fenses were  interposed — one  that  appellants' 
remedy  was  barred  by  limitation,  and  the 
other  that,  having  elected  to  take  the  be- 
quests given  to  them  by  the  mother's  will, 
they  are  now  precluded  to  claim  thehr  in- 
terest In  the  bank  shares  in  opposition  to  the 
will.  It  is  apparent  from  the  recitals  of  the 
decree  that  the  court  found  against  appel- 
lants on  the  latter  defense.  It  is  recited  that 
they  were  not  entitled  to  any  Interest  in  the 
stock  save  on  the  condition  proffered  in  re- 
spondent's answer,  namely,  that,  if  appel- 
lants would  make  good  to  respondent  the  val- 
ue of  their  proportion  of  the  stock,  a  decree 
might  be  entered  vesting  in  each  of  the  par- 
ties an  undivided  one-third  interest  in  it 
The  decree  recites,  further,  that  appellants 
had  decided  not  to  avail  themselves  of  this 
privilege,  wherefore  it  was  adjudged  that 
they  take  nothing  by  their  suit  We  are 
clear  the  court  was  right  in  holding  the  will 
of  Mrs.  Morschel  called  by  implication  for 
an  election  by  appellants  as  to  whether  they 


would  accept  the  bequests  of  the  wilt  in  their 
favor,  leaving  their  brother  Henry  to  take 
the  stock  bequeathed  to  him.  Including  ttieir 
Interest  in  it,  or  would  reject  their  bequests, 
and  take  in  lieu  thereof  their  Interest  In  the 
stock.  By  accepting  the  legacies,  they  elected 
to  take  under  the  will,  and  cannot  now  be 
heard  to  claim  In  opposition  to  its  terms.  Fox 
V.  Windes,  127  Mo.  502,  30  S.  W.  323,  48  Am. 
St  Rep.  648.  If  Mrs.  Morschel  devised  prop- 
erty belonging  to  her  to  appellants,  and  by 
the  .same  instrument  devised  their  Interest 
in  the  shares  to  respondent,  this  presents  a 
clear  case  for  an  election,  and  there  is  n& 
contention  to  the  contrary.  Streatfield  v. 
Streatfleld,  1  White  4  Tudor  Lead.  Cas.  Eq. 
pt  1,  *p.  333,  and  note;  Dillon  v.  Parker,  1 
Swanst  359,  and  note;  Oretton  v.  Howard, 
Id.  408.  The  proposition  argued  by  appel- 
lants' counsel  is  that  as  the  testatrix,  in  be- 
queathing the  shares  to  respondent  spoke  of 
the  intended  bequest  as  "my  five  sliares  of 
the  capital  stock  of  the  Lafayette  Bank,"  it 
does  not  appear  on  the  face  of  the  will  that 
she  was  intending  to  dispose  of  the  partic- 
ular shares  in  controversy,  which  were  not 
hers;  the  natural  presumption  being  that 
she  meant  to  dispose  of  other  sliares,  which 
did  belong  to  her.  But  she  neither  owned 
nor  had  any  interest  in  any  other  shares, 
and,  in  addition,  had  treated  the  shares  in 
controversy  and  those  for  which  they  were 
substituted  as  her  own  for  about  27  years; 
that  is,  from  the  death  of  her  first  husband 
to  her  own  death.  The  new  certificate  was 
Issued  in  her  name,  and  the  shares  stood  in 
her  name  on  the  stockbook  of  the  bank. 
Hence  she  held  the  legal  title  and  might  well 
speak  of  the  shares  as  hers,  as  no  doubt 
she  thought  they  were.  Testimony  showing 
ail  these  facts  came  in  without  objection, 
and.  Indeed,  was  introduced  by  both  parties; 
and,  under  a  settled  rule  of  evidence,  we 
may  consider  the  testimony  to  ascertain  ttie 
specific  property  which  the  testamentary 
clause  in  question  was  meant  to  bequeath. 
1  Greenleaf,  Evidence  (Lewis  Ed.)  {  287; 
1  Pomeroy,  Bq.  Jur.  (3d  Ed.)  {  473;  Sorenson 
V.  Carey,  96  Minn.  202,  104  N.  W.  958;  Bray 
V.  Adams,  114  Mo.  486,  21  8.  W.  853;  Creasy 
V.  Alverson,  43  Mo.  13.  Likely  no  extrinsic 
evidence  can  be  resorted  to  to  show  that  it 
was  the  intention  of  the  testatrix  that  ap- 
pellants should  not  take  both  the  legacies 
their  mother  bequeathed  them,  and  also  their 
Interest  in  the  bank  stock  under  their  fa- 
ther's will.  That  purpose  would  have  to  ap- 
pear on  the  face  of  the  will.  1  Pomeroy,  f 
473 ;   Sorenson  v.  Carey,  supra. 

Appellants'  counsel  contends  that  if  Mrs. 
Morschel  had  no  five  shares  of  her  own  to 
bequeath,  the  legacy  simply  failed ;  and  that 
this  Is  the  interpretation  to  put  on  the  will, 
instead  of  holding  she  intended  to  dispose 
of  shares  her  children  owned.  No  authorities 
are  cited  which  bear  out  this  contention; 
and.  If  it  was  allowed  as  the  rule  to  be  ap- 
plied in  interpreting  Instruments  of  donation, 
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many  cases  in  which  an  election  was  com- 
pelled under  the  terms  of  a  donative  Instm- 
ment  would  have  been  determined  the  other 
way.  We  find  judgments  directly  in  point 
and  holding  where  a  testator  had  dfsposed 

01  property,  real  or  personal,  as  "my"  prop- 
erty, when,  in  fact,  it  belonged  to  another 
person  to  whom  be  bequeathed  t>roperty  of 
his  own,  that  snch  other  person  was  put  to 
an  election  to  accept  under  the  will  or  re- 
tain his  own  property.  In  no  case  to  which 
we  hare  been  cited  was  It  ruled  that  the  use 
of  the  word  "my"  by  the  testator  in  bequeath- 
ing or  devising  property  which  belonged  to  a 
legatee  under  the  will  caused  that  particular 
legacy  to  fall,  instead  of  requiring  the  owner 
of  it  to  elect  Cases  in  point  in  favor  of  the 
opposite  Interpretation  are  Pemberton  v. 
Pemberton,  28  Mo.  408;  Sbuttleworth  y. 
Oreave,  4  Mylne  &  C.  35;  Padbury  v.  Clark, 

2  Mac.  8c  G.  298;  Sorenson  t.  Carey,  supra. 
In  truth,  the  mistaken  belief  of  a  testator 
that  property  he  attempted  to  dispose  of  by 
will  belonged  to  him  is  immaterial  on  this 
question.  1  Pomeroy,  Eq.  Jur.  (3d.  Ed.)  { 
472;  Bispham,  Eq.  (6tb  Ed.)  {  303;  Streat- 
fleld  V.  Streatfleld,  1  White  &  Tudor  Lead. 
Cas.  Eq.  pt  1,  p.  514;  Whistler  v.  Webster, 
2  Vea.  Jr.  370;  Whitley  v.  Whitley,  31  Beav. 
173.  The  essential  facts  are  that  the  will  or 
other  document  should  give  property  of  the 
testator  or  donor  to  a  person  and  attempt 
also  to  give  property  belonging  to  such  per- 
son to  some  one  else.  No  one  can  doubt  that 
the  shares  of  stock  Mrs.  Morschel  Intended 
to  devise  to  respondent  were  those  owned  by 
her  first  husband  and  bequeathed  in  his  will. 
As  these  shares  belonged  In  part  to  appel- 
lants, who  were  given  other  legacies  by  their 
mother,  they  had  to  elect  between  the  shares 
they  owned  and  the  legacies.  Probably  they 
might  take  the  shares  on  compensating  re- 
qwndent  for  their  value;  but  we  need  not 
pass  on  this  question,  as  they  declined  to 
make  compensation. 

Judgment  affirmed.    All  concur. 


VOGEL  V.  KENNEDY. 

(St.  liOnia  Conrt  of  Appeals.     Missouri.     Oct. 

22,  1907.     Rehearing  Denied  Nov. 

5.  1907.) 

1.  Accouwi  Stamd— Assert  of  Pabtieb— Im- 

TEBEST. 

Where  a  debtor  to  whom  an  acconnt  Is 
rendered  admits  the  correctness  of  ail  the  items, 
the  fact  that  he  objects  to  the  interest  does  not 
prevent  the  statement  from  taking  effect  as  an 
acconnt  stated  as  to  the  admitted  items. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Acconnt  Stated,  t§.16,  18.] 

2.  SAIDC— COKTINUITT  OV  ACCOUNT. 

That  a  brmk  of  one  year  occurs  between 
the  Items  of  an  account  does  not  necessarily  de- 
stroy the  continuity  of  the  account,  as  the  char- 
acter of  the  account  turns  on  the  intention  of 
the  parties. 


8.  liiMiTATiow  OF  Actions— AccBTTAi.  of  Ac- 
tion—Mdtuai.  Accounts. 

The  statute  of  limitations  does  not  begin 

to  run  on  an  open,  running,  and  mutual  account 

nntil  the  date  of  the  last  item. 
[Ed.  Note. — For  cases  in  {mint,  see  Cent  Dig. 

vol.  33,  Lhnitation  of  Actions,  |  297.] 

4.  Samb. 

Where,  In  an  action  on  an  account  stated, 
a  counterclaim  is  Interposed,  consisting  of  items 
of  a  running  account  the  fact  that  there  is  a 
break  of  one  year  in  the  continuity  of  the  ac- 
count declared  on  in  the  counterclaim,  prior 
to  the  beginning  of  the  account  sued  on,  does 
not  let  in  a  defense  of  the  statute  of  limitations 
as  to  the  items  of  the  counterclaim ;  the  cor- 
rectness of  the  account  sued  on  being  denied, 
and  it  being  shown  tliat  the  account  sued  on 
was  not  made  with  defendant,  but  with  his 
business  partner. 

5.  Sake— Pleaoinq   in   Avoidance   of  De- 
fense—Necessity. 

In  an  action  on  an  account  stated,  to  which 
a  counterclaim  is  interposed,  where  nothing  ap- 
pears on  the  face  of  the  petition  showing  that 
defendant's  counterciaim  was  barred  by  limita- 
tions, the  defense  of  the  statute  of  limitations 
is  irrelevant  unless  pleaded. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  {  696.] 

Appeal  from  St  Louis  Circuit  Court;  Jesse 
A.  McDonald,  Judge. 

Action  by  William  Kennedy  against 
Charles  F.  Vogel  on  an  account  stated.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Beversed. 

R.  L.  McLaran,  for  aroellant  W.  E.  Fisse, 
for  respondent 

GOODE,  J.  This  action  was  Instituted  on 
an  account  stated;  the  petition  having  been 
filed  and  summons  issued  September  13,  1904. 
It  appears  that,  as  originally  l>egun,  the  ao 
tlon  was  on  an  ordinary  open  account,  which 
was  filed  with  the  petition,  to  recover  $3,790.- 
60.  The  petition  having  been  held  bad  for 
uniting  several  canses  of  action  in  one  count, 
an  amended  petition  was  filed,  declaring  on 
an  account  stated  for  the  sum  mentioned,  and 
alleging  the  statement  of  the  account  occurred 
December  15,  1903,  and  was  had  between 
plalntifT  and  defendants,  William  and  Julia 
Kennedy,  hnsband  and  wife;  that  it  was 
agreed  between  plaintiff  and  the  two  de- 
fendants that  there  was  due  from  them  to 
plaintiff  the  sum  of  $3,790.60,  which  defend- 
ants then  and  there  promised  to  pay  plaln- 
tier.  Subsequently  the  action  was  dismissed 
as  to  Mrs.  Kennedy;  she  having  died  mean- 
while. The  answer  was  a  general  denial,  and 
a  further  defense  by  way  of  counterclaim. 
In  which  It  was  alleged  that  In  a  long  period 
of  years  defendant  William  Kennedy  had 
been  engaged  In  business  as  a  contractor 
and  builder  In  the  city  of  St.  Louis,  and 
plaintiff  Vogel  In  the  business  of  real  es- 
tate and  financial  agent;  that  from  about 
January  1,  1891,  to  December  15,  1903,  said 
Kennedy  and  Vogel  bad  mutual  business 
dealings  together;  that  these  dealings  were 
I  the  performance  by  defendant  of  work  and 
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labor  for  platetlff  and  fumlsblng  the  latter 
materials,  for  all  of  wblcb  plaintiff  promised 
to  pay  tbe  reasonable  value;  tbat  plaintiff, 
tm  real  estate  and  financial  agent,  performed 
various  services  for  Kennedy,  such  as  lend- 
ing the  latter  money,  whicb  defendant  from 
time  to  time  paid;  "that  during  all  said 
time  said  course  of  mutual  dealing  was  con- 
tinuous In  its  nature  and  constituted  a  run- 
ning account,"  of  which  the  particulars  would 
appear  from  an  exhibit  filed  with  the  answer ; 
tbat  there  was  due  defendant  from  plaintiff 
on  this  mutual  running  account  tbe  sum  of 
^1,885.79,  for  which  defendant  prayed  Judg- 
ment The  exhibit  attached  to  the  counter- 
claim and  referred  to  In  It  began  with  four 
Items,  as  follows: 

0)  Commission  due  defendant  from 
plaintiff  for  preparation  of 
plans  and  apecifications  for  a 
residence  for  defendant  at  the 
corner  of  Grand  and  Cleveland 
avenues  in  tbe  city  of  St. 
Louis,  and  obtaining  bids  for 
the  construction  of  said  res- 
idence      I   916  18 

The  date  of  this  Item  was  1804. 

<2)  From  May  17  to  July  1,  1894, 
commission  for  preparing  plans 
and  specifications  and  obtaining 
bids  and  estimates  and  examin- 
ing same  for  another  residence       392  75 

<8)  Prom  July  1,  1894,  to  March  1, 
1895,  commission  for  changing 
and  altering  plans  and  specin- 
cations  for  a  residence  at  the 
corner  of   Compton  and   Allen 

avenues,  and  obtaining,  examln>       

ing  and  selecting  bids 778  45 

<4)  Work  and  labor  of  Kennedy  and 
two  teams  in  superintending  and 
overseeing  the  construction  of 
the  last  mentioned  house,  240 
days  at  $10  i>er  day 2,400  00 

After  setting  out  said  four  Items,  the  coun- 
terclaim enumerated  several  hundred  other 
Items,  of  which  the  first  debit  Is  dated  De- 
cember 16,  1806,  and  tbe  last  debit  December 
15,  1903,  and  the  first  credit  May  21,  1896, 
and  the  last  credit  March  10,  1003.  The 
<leblt  Items  consisted  of  charges  against  plain- 
tiff Vogel  for  various  items  of  Indebtedness 
he  Is  alleged  to  owe  defendant  for  the  lat- 
ter's  services  In  repairing  property,  or  for 
rents  which  plaintiff  bad  collected;  whereas, 
the  credit  Items  represent  sums  due  from 
defendant  to  plaintiff  for  the  latter's  services 
as  financial  agent  These  items  range  In 
amount  from  $5  or  less  to  $4,500,  and  the 
whole  counterclaim  Indicates  that  Instead  of 
defendant  owing  plaintiff,  the  latter  owes 
defendant  the  sum  of  $1,885.79.  Under  the 
rulings  on  the  admission  of  evidence  and  the 
Instructions  given  to  the  Jury,  a  verdict  was 
returned  In  plaintiff's  favor  on  the  account 
stated,  m  the  sum  of  $2,500,  with  Interest 
from  January  15,  1904,  and  also  in  plain- 
tiff's favor  on  defendant's  counterclaim;  and, 
Judgment  having  been  entered  accordingly, 
this  appeal  was  prosecuted  by  defendant 
It  should  be  stated  that  the  replication  to 
the  counterclaim  was  a  general  denial  with- 
out any  plea  of  the  statute  of  limitations — an 


Important  point,  becanse  tiie  cotnt  held  that 
the  first  four  Items  of  defendant's  counter- 
claim were  barred  by  the  statute,  and  this 
ruling  constitutes  one  of  the  assignments  of 
error.'  Plaintiff  gave  evidence  that  in  Janu- 
ary, 1904,  plaintiff  and  defendant  came  to 
an  agreement  about  their  mutual  Indebted- 
ness; that  plalntlfTs  bookkeeper  then  pre- 
pared a  balance  sheet  sbawing  the  dealings  of 
the  parties  for  some  years  back,  but  Just 
how  far  does  not  appear.  This  account  show- 
ed a  balance  due  plaintiff  from  defendant 
of  $3,790,  and  Is  the  account  stated  which 
plaintiff  declares  on.  The  testimony  was 
that  defendant  agreed  the  account  was  cor- 
rect, except  that  be  was  charged  with  Inter- 
est on  various  overdrafts.  He  asserted  there 
was  no  Just  claim  against  blm  for  interest, 
and  tbat  he  would  not  pay  It. 

1.  As  we  understand,  the  "overdrafts"  con- 
sisted of  advances  made  by  Vogel  to  Ken- 
nedy for  the  latter  to  use  In  his  business 
of  contractor  and  builder — advances  beyond 
funds  which  Kennedy  happened  to  have  in 
Vogel's  hands,  either  from  loans  tbe  latter 
had  negotiated  for  the  former,  or  rents  col- 
lected by  Vogel  as  agent  for  Kennedy.  The 
testimony  for  plaintiff  Is  that  no  other  item 
of  the  balance,  except  this  interest  was  ob- 
jected to  by  Kennedy.  The  Interest  amounted 
to  a  considerable  sum,  perhaps  $1,100.  Plain- 
tiff withdrew  this  part  of  his  demand  at  the 
trial,  and  it  was  not  Included  In  the  verdict 
However,  defendant's  counsel  insists  the  tes- 
timony which  plaintiff  introduced  showing 
defendant  objected  to  the  charge  of  Inter- 
est on  the  overdrafts  demonstrates  the  ac- 
count was  not  stated;  that  is,  assented  to 
by  defendant  as  correct  If  the  remaining 
Items  were  conceded  by  defendant  and  he 
promised  to  pay  them,  the  fact  that  he  ob- 
jected to  tbe  Intetrest  did  not  prevent  the 
settlement  from  taking  effect  as  an  account 
stated  as  to  the  admitted  Items.  Mulford  v. 
Caesar,  53  Mo.  App.  263;  1  Cyc.  378;  Joseph 
V.  Southwark,  etc.,  Co.,  99  Ala.  47,  10  South. 
327;  Wiggins  v.  Burkham,  10  Wall.  (U.  S.) 
129,  19  L.  Ed.  884;  Chrlsman  v.  Count  2 
M.  &.  G.  807;  Tuggle  v.  Minor,  76  Cal.  96, 
18  Pac.  131;  Sergeant's  Heirs  v.  Ewing, 
36  Pa.  158.  We  therefore  overrule  the  con- 
tention that  tbe  court  below  should  have  di- 
rected a  verdict  for  defendant  because  plain- 
tiff failed  to  prove  prima  facie  an  account 
stated. 

2.  Tbe  exclusion  of  evidence  to  prove  the 
first  four  items  of  defendant's  counterclaim, 
on  the  ground  tbat  they  were  barred  by  the 
statute  of  limitations,  was  on  the  assump- 
tion that  defendant's  testimony,  or  the  admis- 
sion of  his  counsel,  showed  there  was  a  break 
of  a  year  in  the  continuity  of  the  account  de- 
clared on  In  the  counterclolm,  and  that  this 
break  occurred  some  time  prior  to  the  state- 
ment of  the  account  between  the  parties, 
and  therefore  tbe  items  which  accrued  prior 
to  tbe  break  were  barred  by  tbe  statute. 
G?hl8  matter  came  up  on  an  objection  to  tbe 
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admission  of  testimony  offered  for  defendant 
In  connection  wltb  the  work  done  by  htm  for 
plaintiff  In  1894.  Plaintiff's  counsel  contend- 
ed those  Items  were  barred  because  none  of 
them  were  of  an  earlier  date  than  February, 
1895,  and  Insisted  defendant  should  be  re- 
quired to  show  there  was  a  running  account 
from  1894  to  the  last  item  of  the  counter- 
claim. The  following  took  place,  and  shows 
the  positions  of  counsel  and  the  court  on  the 
point  In  hand :  "Mr.  FIsse  (counsel  for  plain- 
tiff) :  "I  think  that  for  one  year  prior  to  the 
present  account  there  was  no  accounting  or 
dealings  between  these  parties,  and  that  the 
accounting  stated  was  the  beginning  of  a 
new  transaction  between  these  parties.  The 
Court :  Was  Mr.  Vogel  handling  any  property 
for  Mr.  ICennedy  during  that  year,  or  trans- 
acting any  business  with  him?  Mr.  Koemer 
(counsel  for  defendant) :  No,  sir.  The  Court: 
I  will  sustain  the  objection.  Mr.  Koerner: 
I  will  save  an  exception  to  the  ruling  on  the 
ground  that  the  statute  of  limltHtlons,  in  the 
first  place,  has  not  been  pleaded ;  and.  In  the 
second  place,  we  are  entitled  to  show  these 
items  for  the  reason  that  a  subsequent  ac- 
counting between  them  and  the  balance  due 
could  not  be  other  than  applied  on  the  in- 
debtedness Mr.  Vogel  owed  to  Mr.  Kennedy 
at  that  time.  The  Court:  There  was  noth- 
ing passed  between  ^hem,  yon  admit,  during 
the  year  prior  to  the  beginning  of  the  account 
sued  on  In  this  petition,  no  business  transac- 
tions between  them  during  that  year?  Mr. 
McLaran :  I  don't  think  there  is  any  account 
sued  on  in  this  petition.  The  Court:  The 
statute  certainly  ran  under  those  clrcumstan- 
-ces  on  these  commissions  for  building  a  house 
and  superintending  It.  Unless  yooi  have  some 
other  proof,  I  will  sustain  the  objection  made 
by  counsel  for  the  plaintiff."  In  our  Judg- 
ment the  court's  ruling  was  erroneous.  It 
should  be  observed  that  the  court  put  it  on 
the  ground  invoked  by  defendant's  counsel, 
that  It  was  admitted  nothing  passed  between 
plaintiff  and  defendant  "during  the  year  pri- 
or to  the  beginning  of  the  account  sued  on  in 
this  petition;  no  business  transactio;is  be- 
tween them  during  that  year."  The  court 
said  that  certainly,  under  those  clrcnmstan- 
ces,  the  commission  fOr  building  a  house  for 
plaintiff  in  1894  and  superintending  it  was 
barred.  We  cannot  accept  this  proposition. 
It  would  be  a  sound  one  If  defendant  had  ad- 
mitted the  account  sued  on  was  stated  be- 
tween him  and  plaintiff,  but  that  he  denied 
both  by  answer  and  testimony.  He  swore 
positively,  not  only  that  the  account  sued  on 
was  Incorrect  and  inaccurate  in  another  item 
besides  the  Interest  charges,  but  that  it  was 
not  a  statement  of  the  account  between  him 
and  plaintiff  Vogel,  but  of  one  between  him 
and  Frank  Fischer.  Fischer,  we  understand, 
was  associated  In  business  with  Vogel,  and 
gather  that  the  account  plaintiff  sued  on 
was  a  statement,  according  to  defendant's 
version,  of  the  latter's  transactions  with  the 
firm  and  not  with  Vogel,  with  whom  he  had 
104  S.W.— 78 


Independent  dealings,  as  was  shown,  not  only 
by  his  own  testimony,  but  by  that  of  other 
witnesses  and  by  letters  written  to  defend- 
ant by  Vogel's  clerk.  Moreover,  defendant 
testified  over  and  ov&e  again  that  there  was 
a  continuous  running  account  between  him 
and  Vogel  from  1894;  that  he  never  could 
get  a  settlement  out  of  Vogel,  though  he  oft- 
en tried,  but  was  put  off  from  time  to  time 
for  one  reason  or  another.  He  particularly 
testified  to  the  continuity  of  the  account 
through  1895  and  1896.  Nor  are  we  prepared 
to  say  that  this  testimony  of  the  defendant 
was  uncorroborated.  If  it  is  tme,  and  the 
jury  had  the  right  to  believe  it,  the  first 
Items  of  the  counterclaim  are  no  more  barred 
than  the  last;  for  the  statute  of  limitations 
does  not  begin  to  run  on  an  open,  mutual,  and 
running  account  until  the  date  of  the  last 
item.  Chadwlck  v.  Chadwick,  115  Mo.  681, 
22  S.  W.  479;  Boylan  v.  Steamboat  Victory, 
40  Mo.  244 ;  Penn's  Adm'r  v.  Watson,  20  Mo. 
13.  Neither  do  we  think  it  necessarily  would 
destroy  the  continuity  of  the  account  that  a 
break  of  a  year  occurred  between  the  items. 
Madison  Co.  v.  Steamboat  Colona,  36  Mo. 
446.  Its  continuous  and  running  character 
would  turn  on  the  Intention  of  the  parties; 
that  is  to  say,  whether  they  meant  that  It 
should  at  any  given  time  be  closed  or  remain 
open  for  future  settlement  Now,  defendant's 
testimony  is  unequivocal  that  the  latter  was 
the  status  of  his  account  with  Vogel  almost 
from  the  inception  of  their  business  relations, 
and  that  futile  demands  for  a  settlement 
were  made  by  him  on  various  occasions.  Of 
course,  if  the  account  stated  on  which  the 
plaintiff  sues  was  actually  agreed  to  by  the 
parties  and  defendant  a^ltted  he  owed  a 
spedflc  balance  on  a  settlement  of  all  his 
accounts  with  plaintiff  and  agreed  to  pay  it, 
this  would  constitute  a  new  promise  by  de- 
fendant in  which  their  previous  dealings 
would  be  merged,  unless  the  settlement  was 
surcharged  or  falsified  for  fraud  or  mistake. 
For  the  reasons  pointed  out,  the  court  was  in 
error,  in  our  Judgment,  in  holding  that  a 
break  In  the  account  between  the  parties  of 
a  year  previous  to  the  alleged  settlement  on 
which  plaintiff  relies,  but  which  defendant 
disputes,  would  necessarily  bar  defendant's 
relief.  Inasmuch  as  defendant  denied  the 
settlement,  the  issue  was  one  to  be  deter- 
mined by  the  jury.  Moreover,  the  defense  of 
the  statute  of  limitations  to  a  part  of  defend- 
ant's counterclaim  was  Irrelevant  because 
not  pleaded.  In  an  action  of  this  kind,  the 
statute  cannot  be  invoked  by  objecting  to  tes- 
timony. Nothing  appeared  on  the  face  of  the 
answer  to  show  that  any  part  of  defendant's 
counterclaim  was  barred.  Hence  to  establish 
a  limitation  it  was  essential  to  show  tlie  facts 
by  evidence  aliunde,  and  therefore  to  plead 
the  statute.  It  is  hardly  necessary  to  cite 
authorities  on  this  proposition,  but  they  are 
numerous.  Harper  v.  Eubank,  32  Mo.  App. 
258;  Murphy  v.  De  France,  105  Mo.  53,  16 
8.  W.  949,  16  S.  W.  861;  Bell  v.  Clark.  30  Mo. 
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App.  224;    Young  ▼.  Railroad,  33  Mo.  App. 
609. 

The  judgment  Is  reversed,  and  the  cause 
remanded.    All  concur. 


FASSBINDBR  ▼.  MISSOURI  PAC.  RY.  CO. 

(Kansas    City    Court    of    Appeals.      Missouri. 

Juno  24,  1007.     Rehearing  Denied  Nov. 

4.  1007.) 

1.  Tbiai^Deuubbeb  to  Evidbnok— Heabiro 
— Pbesumftionb  and  Infeberces. 

On  demurrer  by  defendant  to  the  evidence, 
the  facts  most  favorable  to  plaintiff  will  be 
accepted  as  the  facts  in  the  case  supported  by 
substantial  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  {  355.] 

2.  Neolioencb— Acts  ob  Omissions  Consti- 
TUTINO  Nbolioence  —  Defective  Appli- 
AROES— Pebbons  Liable. 

Where  a  railway  company  furnishes  cars 
to  a  gravel  company  to  be  loaded  by  it,  know- 
ing that  the  servants  of  the  gravel  company 
may  have  to  move  the  cars  in  loading,  it  is 
bound  to  exercise  reasonable  care  not  to  furnish 
defective  cars,  so  that  where  plaintiff,  a  serv- 
ant of  the  i^ravel  company,  was  injured  because 
of  a  defective  brake  on  a  car  furnished  by  de- 
fandant,  and  the  existence  of  the  defect  was 
known  or  should  have  been  known  to  defendant 
in  time  to  have  repaired  it,  had  it  exercised 
reasonable  care^  plaintiff  may  recover  unless 
guilty  of  contributory  negligence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  J  27.] 

3.  Same— Tbial — Questions  fob  Juby. 

In  an  action  for  injuries  received  by  plain- 
tiff while  moving  a  car  furnished  by  defendant 
to  plaintttTs  employer,  on  which  the  brake  was 
defective,  evidence  held  sufficient  to  take  the 
case  to  the  jury  on  the  question  of  plaintiff's 
injury  being  the  direct  result  of  defendant's 
negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  87,  Negligence,  g{  202,  207,  300.] 

4.  Same— CONTBIBDTOBT    NEai.IOERCB. 

In  an  action  for  injuries  to  plaintiff  re- 
ceived while  moving  a  car  furnished  by  defend- 
ant to  plaintiff's  employer,  on  which  the  brake 
was  defective,  held,  that  under  the  evidence  the 
question  of  plaintiff's  contributory  negligence 
was  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37.  Negligence,  U  286,  201,  206,  209.] 

5.  SAHB— C0ItFla.INT— AlXEOATIONS. 

In  an  action  for  personal  injuries  received 
by  nlaintifl  while  moving  a  car  furnished  his 
employer  by  defendant,  an  allegation  by  plaintiff 
that  defendant  negligently  furnished  a  car  with 
a  defective  and  unsafe  brake,  was  equivalent 
to  a  statement  that  the  defendant  knew  or  might 
have  known  by  the  use  of  ordinary  care  of  the 
defective  and  dangerous  character  of  the  brake. 

Appeal  from  Clrcnit  Court,  Cole  Coonty; 
Wm.  H.  Martin,  Judge. 

Action  by  Christ  Fassblnder  against  the 
MIssoarl  Pacific  Railway  Company  to  re- 
cover for  personal  injuries.  From  a  judg- 
ment for  plaintilT,  defendant  appeals.  Af- 
firmed. 

Martin  Ij.  Clardy  and  John  Casbman,  for 
appellant  M.  P.  Belch,  Conrad  Waidecker, 
and  W.  8.  Pope,  for  respondent 


JOHNSON,  J.   Action  for  personal  Injuries 
charged  to  have  been  caused  by  tbe  negli- 
gence of  defendant    Plaintiff  recovered  Jadg- 
ment  In  the  sum  of  $2,500.    Tbe  Injury  oc- 
curred on  March  7,  1005,  while  plaintiff  was 
working  as  a  common  laborer  In  the  service 
of  a  gravel  company  at  Osage  City,  a  point 
on  the  line  of  defendant's  railroad.     At  the 
request   of    tbls    company,    defendant    bad 
placed  two  empty  coal  cars  on  a  switch  track 
contiguous  to  tbe  gravel  beds,  and  these  were 
being  loaded  with  gravel  for  shipment  over 
defendant's  road.    It  appears  that  frequently 
In  loading  a  car  It  was  necessary  to  shift  Its 
position  on  the  track,  as  cars  were  not  al- 
ways   switched  by  defendant   to  the   most 
accessible  point    One  of  the  two  cars  men- 
tioned bad  been  partly  loaded,  and  the  work- 
men of  the  gravel  company  who  were  doing 
that  n-ork  found  it  necessary  to  move  it  a 
distance  equal  to  about  half  its  length.   In 
order  to  complete  the  loading.    Tbe  track  at 
this  point  was  on  a  slight  incline.    Tbe  wit- 
nesses differ  about  the  location  of  the  car 
with  respect  to  tbe  spot  to  which   it  was 
desired  to  move  it.    Some  of  them  say  it  was 
necessary  to  move  it  upgrade,  while  others 
testify    that    the    required    movement    was 
downgrade.      Plaintiff    states   that    be    was 
called  by  tbe  workman  in  charge  to  assist  in 
moving  tbe  car  upgrade.    He  provided  him- 
self with  a  crowbar,  and,  using  It  as  a  lever, 
"pinched"  the  car  forward,  wlille  bis  fellow 
laborer  at  each  advance  thus  made  prevent- 
ed, a  retrograde  movement  by  blocking  the  op- 
posite wheel  with  a  piece  of  wood.     In  the 
operation  of  "pinching"  the  end  of  the  crow- 
bar Is  thrust  between  the  wheel  and  tbe  rail, 
and,   by   lifting  the  free  end,  the  operator 
slowly  moves  the  load.    Plaintiff,  while  thus 
operating  the  crowbar,  stood  astride  tbe  rail, 
and,  when  the  desired  point  was  reached, 
called  to  another  laborer  who  was  on  the  car 
to  set  the  brake,  and,  while  compliance  with 
the  request  was  being  attempted,  endeavored 
to  bold  the  car  stationary.    The  brake  was 
out  of  order,  and,  after  tbe  brakeman  bad 
vainly  tried  to  set  it,  the  weight  of  the  car 
suddenly  overcame  the  resistance  offered  by 
plalntlfTs   crowbar,    and   he  was   violently 
thrown  across  the  rail  in  such  manner  that 
one  of  the  wheels  of  the  car  passed  over 
his  leg  and  crushed  It    It  appears  that  one 
of  tbe  appliances  which  was  a  compMient 
part  of  the  brake  was  missing,  and  that  the 
defect  existed  at  the  time   defendant  fur- 
nished- the  car  to  the  gravel  company.    Nei- 
ther plaintiff  nor  the  laborer  who  attempted 
to  set  the  brake  knew  of  the  existence  of 
this  defect,  nor  was  It  a  thing  that  could 
be  seen  by  the  opportunity  afforded  them  In 
the  performance  of  their  duties.    Tbe  negli- 
gence  charged  In  the  petition   is  "that  de- 
fendant furnished  the  said  gravel  company 
with  cars  on  Its  side  track  on  the  northerly 
side  of  Its  main  line  and  tbe  said  tra(&  upon 
which   the   cars   were    furnished   extended 
down  to  the  bank  of  the  Osage  river,  and  the 
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grade  was  downward  from  the  place  where 
the  cars  were  to  be  moyed  by  hand  along 
said  grade  by  the  employes  of  the  gravel 
company  to  the  places  at  which  it  wvuld  be 
convenient  to  load  them,  of  all  of  which  de- 
fendant had  notice,  and  it  was  the  duty  of 
defendant  to  furnish  cars  with  safe  brakes 
In  good  repair  and  working  order  .  and 
sufficient  In  all  respects  to  control  the  move- 
ment of  the  cars,  and  stop  the  same  when  re- 
quired, the  grade  considered,  while  being 
moved  by  the  employes  of  the  gravel  com- 
pany, by  hand,  and  without  the  aid  of  power 
or  appliances,  other  than  ordinary  crowbars 
in  their  hands,  which  the  said  defendant  neg- 
ligently and  carelessly  failed  to  do;  that  on 
the  7th  day  of  March,  1006,  plaintifT  and 
other  employes  and  laborers  of  the  gravel 
company  were  moving  on6  of  the  cars  afore- 
said that  was  partially  loaded  to  a,  point 
where  it  was  necessary  to  move  it  In  order 
to  complete  the  loading  thereof,  and  while  In 
the  ordinary  necessary  discharge  of  their 
duties  as  such  laborers  and  employes  of  the 
said  gravel  company,  and  believing  that  the 
brakes  on  said  car  were  safe,  in  good  condi- 
tion, and  sufficient  to  control  the  same  and 
stop  It  when  desired  by  applying  the  brakes, 
they  moved  the  car  to  the  point  where  it 
was  necessary  to  stop  It,  and  called  upon  the 
brakeman,  who  was  on  the  car  and  In  charge 
of  the  brakes,  to  stop  the  same,  and  he  at- 
tempted to  do  so,  but  coald  not  on  account 
of  ttie  car  not  being  famished  with  good, 
safe,  and  sufficient  brakes,  and  on  account 
of  the  said  brakes  being  broken  and  out  of 
order  and  Insufficient  to  atop  the  car;  that  by 
reason  of  the  defective,  broken,  and  Insuffi- 
cient brakes  on  said  car,  and  the  negligence 
and  carelessness  of  defendant  in  not  fur>- 
nlshing  Its  said  car  with  proper  and  safe 
brakes,  the  plaintiff  and  others  engaged  In 
handling  the  car  lost  control  thereof,"  eta 
The  answer,  In  addition  to  a  general  denial, 
presents  the  plea  of  contributory  negligence. 
At  the  conclusion  of  the  evidence,  defendant 
asked  the  court  to  Instruct  the  Jury  to  return 
a  verdict  In  its  favor,  and  now  contends 
that  It  was  error  to  refuse  the  Instruction. 
The  facts  we  have  stated  are  those  most 
favorable  to  plaintiff,  and.  In  discussing  the 
demurrer  to  the  evidence,  they  must  be  ac- 
cepted as  the  facts  of  the  case,  since  we 
find  them  to  be  supported  by  substantial  evi- 
dence. Though  plaintiff  sustained  no  con- 
tractual relation  with  defendant,  but  was  the 
servant  of  the  gravel  company,  defendant, 
knowing  that  servants  of  that  company  might 
find  it  necessary  to  shift  the  position  of  cars 
in  loading,  owed  them  the  duty  of  ezercising 
reasonable  care  to  avoid  furnishing  cars 
equipped  with  defective  appliances,  and,  on 
the  hypothesis  which  reasonably  may  be  en- 
tertained frc»n  the  facta  in  evidence  that  the 
brake  In  question  was  defective,  that  the  de- 
fect was  the  direct  cause  of  the  Injury,  and 
that  its  existence  waa  known  or  should  have 


been  known  to  defendant  In  time  to  have  re- 
paired it  had  reasonable  care  been  observed, 
a  canse  of  action  accrued  to  plaintiff  from 
the  negligence  of  defendant  that  could  not  be 
defeated  except  on  the  further  finding  that 
plaintiff  himself  was  g^uilty  of  negligence 
which  contributed  to  the  production  of  his 
Injury.  The  essential  elements  of  a  cause 
of  this  character  are  the  same  as  those  be- 
longing to  the  action  of  a  servant  against  his 
master  for  the  negligent  breach  of  the  duty 
to  employ  reasonable  care  to  provide  rea- 
sonably safe  appliances  for  the  use  of  the 
servant  Roddy  v.  Railway  Co.,  104  Mo.  234, 
15  S.  W.  1112,  12  L.  R.  A.  746,  24  Am.  St 
Rep.  333;  Xoung  v.  Waters-Pierce  Oil  Co., 
185  Mo.  634,  84  S.  W.  929;  Casey  v.  Bridge 
Co.,  114  Mo.  App.  47,  89  S.  W.  330;  Sykes  v. 
Railway,  178  Mo.  6M,  77  S.  W.  723;  Appel 
V:  Eaton  &  Prince  Co.,  97  Mo.  App.  428,  71 
S.  W.  741;  Frank  v.  Fence  Co.,  99  Mo.  App. 
323,  73  S.  W.  239.  The  facts  in  evidence 
most  favorable  to  the  cause  of  action  as- 
serted tend  to  establish  the  negligence  of  de- 
fendant under  the  rule  stated,  and  that 
plaintiffs  Injury  was  the  direct  result  of 
that  negligence. 

It  Is  argued  by  defendant  that  the  action 
must  fall  because  plaintiff  In  law  was  guilty 
of  contributory  negligence.  The  trouble  with 
this  argument  is  that  It  depends  for  sup- 
port on  defendant's  theory  of  the  facts 
which,  for  the  purpose  of  a  demurrer  to  the 
evidence,  must  be  discarded.  Assuming  that 
plaintiff  was  slowly  moving  the  car  upgrade 
in  the  manner  described,  we  cannot  say  as 
a  matter  of  law,  that  It  was  negligence  for 
him  to  bestride  the  rail.  Instead  of  standing 
to  one  side,  or  that  the  latter  position  would 
have  been  less  dangerous;  nor  can  we  say 
that  plaintiff  had  the  choice  of  a  less  danger- 
ous method  of  doing  the  work  than  that  em- 
ployed. Indeed,  we  cannot  see  bow  the  car 
conid  have  been  moved  In  any  other  manner 
by  hand  power,  which  was  the  only  power 
available.  The  classification  of  plalntlfTs 
conduct  was  an  Issue  of  fact  which  the  court 
property  submitted  to  the  Jury  In  the  In- 
structions given. 

Further,  it  Is  contended  that  "the  petition 
is  fatally  defective,  in  that  It  falls  to  charge 
that  defendant  knew  or  by  the  exercise  of 
ordinary  care  might  have  known  of  the  de- 
fective condition  of  the  brake  complained  of." 
The  petition  does  not  contain  such  specific 
allegation,  but  the  facts  pleaded  bring  the 
case  within  the  mle  followed  In  Tateman  v. 
Railway  Co.,  96  Mo.  App.  448,  70  S.  W.  614, 
which  is  thus  expressed  In  Tonng  v.  Shickle, 
H.  &  H.  Iron  Co.,  108  Mo.,  loc.  dt  328,  15 
S.  W.  772:  "An  allegation  that  the  defend- 
ant negligently  furnished  an  appliance  which 
w«is  defective  and  nnsafe  was  equivalent  to 
a  statement  that  the  master  knew,  or  might 
have  known  by  use  of  ordinary  care,  of  the 
dangerous  and  defective  character  of  the 
appliance."  The  demurrer  to  the  evidence 
was  properly  overruled. 
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A  careful  examination  of  the  instructionB 
glvea  conTincea  ub  that  none  of  the  objec- 
tions to  them  la  well  taken.  Other  points 
raised  are  sufficiently  answered,  in  what  has 
been  said. 

The  record  Is  free  from  error;  and  It  fol- 
lows that  the  Judgment  must  be  affirmed. 
All  concur. 


ENNO-SANDER  MINERAL  WATER  CO.  v. 
FISHMAN  et  al. 

(St.  Louis  Court  of  Appeals.    MissourL    Oct 
22,  1907.) 

1.  Abandonjikht— Right  of  Pbopebtt— Acts 

OF   OWNEB. 

The  custom  of  a  manufacturer  of  mineral 
and  seltzer  waters  of  parchasing  Its  own  second- 
hand bottles  from  bottle  dealers  who  had  gather- 
ed castaway  bottles  from  purchasers  of  the 
mineral  waters  and  others  who  had  come  into 
possession  of  the  same  was  a  recognition  by  the 
manufacturer  of  the  existence  of  some  right  in 
the  bottle  dealers  regarding  the  castaway  bot- 
tles, and  tended  to  show  an  abandonment  by 
the  manufacturer  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Abandonment,  H  1-7.] 

2.  AppeaIt-Habmless  E^bbob— Instbuotionb. 

Where,  in  replevin  for  the  recovery  of  cer- 
tain bottles,  the  property  was  taken  out  of  de- 
fendants' possession  under  the  writ  and  turned 
over  to  plaintiff,  an  instruction  directing  the 
jury  to  "fix  the  value  of  the  bottles  or  defend- 
ants' interest  in  them"  in  case  a  verdict  was 
returned  for  defendants  was  not  prejudicial  to 
plaintiff  by  reason  of  the  words  "or  defendants' 
Interest,"  where  the  evidence  showed  the  title 
to  be  in  defendants. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  4220.] 

Appeal  from  St  Louis  Circuit  Court;  Jes- 
se A.  McDonald,  Judge. 

Replevin  by  the  Enno-Sander  Mineral  Wa- 
ter Company  against  Jacob  Fishman  and  oth- 
ers. From  a  judgment  setting  aside  a  ver- 
dict for  defendants,  defendants  appeal.  Re- 
versed and  remanded. 

F.  A.  Wind,  for  appellants.  Rasslenr, 
Schnurmacher  &  Rassleur,  for  respondent 

600DE,  J.  This  is  an  action  of  replevin, 
the  property  Involved  being  65  siphon  bottles 
used  for  bottling  seltzer  water.  Respondent 
is  a  concern  engaged  in  St.  Louis  in  the  sale 
of  seltzer  and  mineral  waters,  and  appel- 
lants are  copartners  doing  business  under 
the  style  of  the  "Western  Bottle  Company." 
The  real  business  of  the  appellants,  as  we 
gather  from  the  evidence,  is  buying  and  sell- 
ing second-hand  bottles.  The  custom  of  busi- 
ness of  the  plaintiff  company,  when  it  sold 
seltzer  water,  was  not  to  sell  the  bottles, 
but  to  require  them  to  be  returned.  These 
bottles  were  worth  from  50  to  60  cents  each. 
'  Sometimes  a  deposit  was  exacted  of  a  pur- 
chaser of  bottles  of  selbser  equal  to  the  value 
of  the  bottles,  so  that  in  case  they  were  not 
returned  the  plaintiff  would  not  lose  their  val- 
ue; and  there  is  evidence  gohig  to  show  that, 
when  seltzer  was  sold  without  a  deposit  Im- 


Ing  required  of  the  value  of  the  bottles  con- 
taining it,  their  value  was  collected  from  the 
buyer  in  case  they  were  not  returned.  That 
is  to  say,  sometimes  the  respondent  required 
a  deposit  and  sometimes  It  did  not,  and  in 
the  latter  instances,  if  the  bottles  never  were 
returned,  their  value  was  collected  of  the 
customer.  There  Is  also  testimony  that  re- 
spondent purchased  at  10  cents  each  such 
second-band  bottles  as  bad  not  been  returned 
to  it  from  any  person  into  whose  hands  they 
happened  to  come.  Respondent  not  only  sold 
its  waters  In  St  Louis,  but  in  other  cities 
and  towns.  It  had  a  great  deal  of  difficulty 
In  collecting  the  bottles  sent  out  to  customers 
on  sales  of  seltzer  and  other  waters,  and  sev- 
eral expedients  were  adopted  to  save  tlie 
loss.  Appellants  offered  to  prove,  also,  that 
respondent  belonged  to  an  association  of 
companies  engaged  In  similar  business,  call- 
ed the  "Missouri  Bottlers'  Association,"  the 
purpose  of  which  organization  was  to  recov- 
er the  second-hand  bottles  of  the  respective 
companies,  and  that  one  A.  Lewis  was  ap- 
pointed manager  of  the  association  to  buy 
back  for  the  different  companies  such  of 
their  bottles  as  were  not  returned  by  custo- 
mers, but  passed.  In  one  way  or  another,  in- 
to the  possession  of  second-hand  dealera 
This  offer  of  evidence  was  excluded,  but 
seems  to  have  been  treated  in  an  instruction. 
The  court  Instructed  the  Jury,  at  respond- 
ent's request,  that  if  they  found  the  siphon 
bottles  mentioned  in  the  evidence  (1.  e.,  the 
C5  Involved  In  the  suit)  were  originally  pur- 
chased by  respondent  from  manufacturers, 
and  were  used  by  It  In  its  business  in  the 
snle  and  distribution  of  mineral  waters,  and 
had  not  been  sold,  traded,  or  given  away,  It 
was  still  the  owner  of  the  bottles,  and  was 
entitled  to  recover  them  from  the  appellants 
if,  at  the  date  of  the  institution  of  the  suit, 
they  were  In  appellants'  possession;  that 
though  the  Jury  believed  respondent  was  a 
member  of  an  association  of  mineral  water 
dealers  which  employed  an  agent  to  collect 
and  recover  the  bottles  of  its  members,  and 
that  said  agent  did  from  time  to  time  pay, 
or  promise  to  pay,  to  second-hand  dealers,  a 
stipulated  price  for  the  return  of  bottles  and 
siphons,  this  course  of  business  did  not  cre- 
ate any  interest  in  appellants  in  and  to  the 
siphons  In  controversy;  that  the  finder  of 
lost  property,  or  the  purchaser  of  property 
that  was  stolen,  does  not  acquire  title  to  such 
property  as  against  the  true  owner,  even 
though  he  purchases  in  good  faith;  that  If 
the  Jury  found  the  siphons  used  by  respond- 
ent In  selling  and  disposing  of  mineral  wa- 
ters were  not  sold  with  the  water,  but  the 
purchaser  was  required  to  return  them,  the 
bnyer  of  the  mineral  water  had  no  right  to 
sell  or  dispose  of  the  siphons,  and  any  one 
acquiring  the  same  from  such  purchaser  of 
mineral  waters  did  not  acquire  title  or  the 
right  of  possession  thereof  as  against  the 
respondent  For  appellants  the  court  in- 
structed that  the  burdea  was  on  nspondent 
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to  prove  the  bottles  taken  under  the  writ  of 
replevin  never  had  been  Bold  to,  nor  paid 
for  by,  any  of  Its  customers,  nor  retained  in 
exchange  for  bottles  of  other  dealers;  fur- 
ther, that  If  the  Jury  found  from  the  evi- 
dence that  respondent,  prior  to  the  Institu- 
tion of  the  suit,  had  collected  from  customers 
a  price  for  siphons  not  returned  to  respond- 
ent after  the  contents  of  the  bottles  bad  been 
used,  and  further  found  that  the  particular 
bottles  taken  under  the  writ  In  this  case  are 
bottles  for  which  plaintiff  did  so  collect  from 
its  customers,  then  the  verdict  should  be  for 
appellants.  If  the  Jury  found  a  verdict  for 
appellants,  they  were  Instructed  "to  fix  the 
value  of  the  bottles,  or  defendants'  Interest 
In  them."  The  jury  found  for  appellants, 
and  that  they  were  "entitled  to  the  posses- 
sion of  the  personal  property  taken  from 
them  by  the  constable  at  the  commencement 
of  this  suit,"  and  that  the  value  of  said  prop- 
erty was  $6.00.  On  motion  for  new  trial  fil- 
ed by  respondent,  the  court  set  aside  the  ver- 
dict, on  the  ground  that  he  had  erred  in  giv- 
ing the  instruction  stating  that,  If  the  jury 
found  for  appellants,  they  should  fix  the  value 
of  the  bottles  and  appellants'  Interest  in 
them;  and  the  point  for  decision  In  the  pres- 
ent case  Is  whether  said  Instruction  was  er- 
roneous and  prejudicial. 

It  is  the  argument  of  counsel  for  plaintiff 
that  It  was  erroneous  in  authorizing  the  ju- 
ry to  fix,  not  only  the  value  of  the  bottles, 
but,  in  the  alternative,  defendants'  interest 
In  them,  and  that  it  was  prejudicial  in  tend- 
ency because  It  permitted  the  Jury  to  recog- 
nize a  sort  of  equity  in  favor  of  appellants 
to  be  paid  10  cents  a  bottle,  because  of  re- 
spondent's course  of  dealing  In  buying  Its 
bottles  from  second-hand  dealers  at  that 
price.  The  evidence  showed  appellants  had 
purchased  the  bottles  in  controversy  from 
different  persons;  chiefly  ragpickers  who  col- 
lected old  bottles  about  the  alleys  and  streets 
of  St.  Louis.  Some  had  t>een  acquired,  too, 
in  car  loads  of  bottles  of  various  sorts  bought 
by  appellants  in  other  towns.  It  shonld  be 
stated  that  the  proof  showed  part  of  the  65 
bottles  In  dispute  had  respondent's  name  on 
the  bottom,  that  others  bad  the  name  or  ini- 
tials on  the  labels,  and  that  such  markings 
were  on  all  the  bottles  sent  out  from  re- 
spondent's establishment. 

It  is  Insisted  by  respondent's  counsel,  and 
was  ruled  by  the  court,  that,  if  property  is 
lost  or  stolen,  a  finder  does  not  acquire  title  to 
It  as  ngfllnst  the  owner,  nor  does  a  purchas- 
er who  buys  In  good  fnlth;  and  no  doubt 
this  is  sound  law.  The  theory  of  the  propo- 
sition as  applied  to  the  present  case  Is  that 
respondent  did  not  lose  the  title  to  the  bot- 
tles It  sent  out  pursuant  to  sales  of  its  min- 
eral and  seltzer  waters  If  the  bottles  were 
not  returned  as  agreed,  or  even  if  they  were 
sold  or  cast  away  by  the  purchaser  of  the 
waters.  Conceding  this  proposition  to  be 
true,  It  is  also  true  that  an  owner  of  prop- 
erty may  abandon  It,  and  there  is  evidence 


In  the  present  case  tending  to  show  the  re- 
spondent Intended  to  abandon  such  of  its 
bottles  as  happened  to  be  thrown  away  by 
customers  and  which  might  be  gathered  up 
indiscriminately  and  sold  to  second-band  deal- 
ers by  whomsoever  happened  to  find  them. 
No  other  meaning  can  be  attached  to  respond- 
ent's <;ustom  of  buying  its  bottles  from  those 
dealers  except  that  it  recognized  the  latter's 
title.  Of  course,  second-hand  bottles  were 
restored  in  a  filthy  state,  and  sometimes, 
maybe,  with  the  siphons  out  of  order,  but  a 
low  price  was  paid  for  them.  On  the  sub- 
ject of  the  abandonment  of  property  under 
cIrcTunstancea  similar  to  those  In  proof,  see 
Hasjem  v.'  Lockwood,  37  Conn.  600,  Q  Am. 
Rep.  850;  Livermore  v.  White,  74  Me.  452,  43 
Am.  Rep.  000,  and  the  treatment  of  the  sub- 
ject in  1  Cyc.  3  et  seq.  These  observations 
are  made  to  show  the  case  as  the  fact&  below 
showed  it  Certainly  the  respondent's  habit 
of  purchasing  second-hand  bottles  from  bot- 
tle dealers  gave  the  latter  some  right  regard- 
ing castaway  bottles  which  they  had  bought 
from  collectors. 

But  what  we  are  to  decide  In  the  present 
case  is  the  propriety  of  the  instruction  to  the 
Jury  to  find  the  value  of  the  bottles  and  ap- 
pellants' Interest  In  case  a  verdict  was  re- 
turned for  them.  Inasmuch  as  the  property 
had  been  taken  out  of  appellants'  posaessicm 
by  the  constable  under  the  writ  issued  in  the 
present  case  and  turned  over  to  respondent, 
it  was  the  duty  of  the  jury  to  find  its  value 
if  a  verdict  was  given  for  appellants.  Rev. 
St  1899,  {  3921  [Ann.  St  1906,  p.  2163].  The 
statute  explicitly  says  that  in  all  replevin  ac- 
tions wbere  the  property  has  been  delivered 
to  a  plaintiff,  and  the  Justice  or  jury  shall 
find  for  the  defendant,  whether  the  defend- 
ant had  the  right  of  property  or  the  right 
of  possession  only  at  the  commencement  of 
the  suit  shall  be  fotmd,  and,  if  either  Issue 
Is  found  In  his  favor,  the  value  of  the  prop- 
erty or  the  value  of  the  possession  shall  also 
be  found.  What  the  Jury  found  in  the  pres- 
ent case,  as  shown  by  the  verdict  was  that 
defendants  were  entitled  to  the  possession  of 
the  property  in  controversy  at  the  commence- 
ment of  the  suit  and  that  its  value  was  16.00. 
Therefore  they  obeyed  the  statute.  But  the 
argument  for  respondent  is  that  the  words 
"or  defendants'  Interest,"  In  the  instruction 
on  damages,  might  have  Induced  the  Jury  to 
believe  they  could  find  a  verdict  for  defend- 
ants, not  because  the  latter  were  entitled  to 
the  property  when  the  suit  was  commenced, 
but  because  they  had  some  kind  of  an  equita- 
ble Hen  on  Jt  on  account  of  respondent's  pre- 
vious purchases  from  them  and  other  second- 
hand dealers.  Bven  If  this  is  conceded  to  be 
good  reasoning,  nevertheless  the  verdict  was 
for  the  right  party  because  respondent  total- 
ly failed  to  Identify  the  property  in  contro- 
versy as  its  own,  for  the  evidence  Is  that  re- 
spondent's (^cers  did  not  know  anything 
about  where  appellants  got  these  bottles,  andi 
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tbat  tbere  was  no  difference  between  them 
and  thonaanda  of  othent  uaed  for  bottling 
seltzer,  some  of  which  were  paid  for  by  cua- 
tomera.  It  la  manifest  that  under  respond- 
ent's system  of  collecting  the  value  of  old 
bottlea  from  euatomers  who  f«lled  to  return 
them  there  could  be  no  proof  that  the  par- 
ticular bottles  In  controversy,  purchased  as 
they  were  from  random  ragpickers  and  oth- 
ers, were  bottles  for  which  respondent  never 
had  been  paid.  Hence  there  is  no  substan- 
tial evidence  to  show  the  title  to  these  bot- 
tles remained  In  respondent,  even  leaving  out 
of  view  the  question  of  abandonment  With 
the  case  In  this  posture,  the  words  complain- 
ed of  In  the  instruction  could  -have  been  prej- 
udicial only  to  appellants  by  inducing  the 
Jury  to  assess  their  damages,  not  at  what 
the  bottles  were  actually  worth,  but  at  what 
the  evidence  showed  appellants  were  willing 
to  take  for  them. 

The  Judgment  la  reversed,  and  the  cause 
remanded,  with  a  direction  to  the  court  to 
set  aside  the  order  granting  a  new  trial  and 
enter  Judgment  in  accordance  with  the  ver- 
dict   All  concur. 


COHN  V.  NAtrOHTON. 

(St  Lonla  Ck>urt  of  Appeals.     Missouri^    Oct 

22,  1907.) 

1.  IfANDI.OBD  ANn  TBNANT—RKPAIBS— ACTION 

BY  Tenant— SiTFFioiENOT  op  Complaint. 
In  an  action  by  a  tenant  to  recover  for 
repairs  made,  a  complaint  alleging  that,  when 
the  lease  was  made,  the  landlord  agreed  to  re- 
pair the  front  windows,  supports  recovery  for 
repairs  to  a  front  window,  though  the  faulty 
construction  was  not  known  when  the  lease 
was  made  and  hence  not  specifically  provided  for, 

2.  Sahb. 

Where,  in  an  action  by  a  tenant  for  repairs 
tried  to  the  court,  the  court  read  the  lease,  which 
required  the  landlord  to  make  wall  repairs,  and 
considered  it  in  making  up  its  verdict,  though 
it  was  not  formally  offered  in  evidence,  the 
landlord  may  not  complain  that,  because  the 
lease  was  not  put  In  evidence,  the  court  er- 
roneously held  him  liable  for  wall  repairs. 

8.  Samk—Bviobnce— Weight. 

Evidence  in  an  action  by  a  tenant  for  re- 
pairs held  to  show  that  the  repairs  were  not  to 
a  window  proper,  but  to  the  wall  wherein'  the 
window  was  placed. 

Appeal  from  St  Louis  Circuit  Court;  Jes- 
se A.  McDonald,  Judge. 

Action  by  Albert  Cohn  against  Jeimle  G. 
Naughton.  From  a  Judgment  of  the  circuit 
court  for  plaintiff  on  appeal  by.  defendant 
from  a  like  Judgment  in  Justice  court  de- 
fendant appeals.     Affirmed. 

Walter  H.  Nohl,  for  appellant  Jacob  Op- 
penheimer,  for  respondent 

BI/AND,  P.  J.  On  Jnne  16,  1906,  respimd- 
ent  In  writing,  leased  from  appellant  prem- 
ises No.  44S9  Morgan  street  in  the  city  of 
St.  Louis,  for  a  term  of  three  years.  In  a 
week  or  two  after  respondent  took  poaae*- 


Bion  there  was  a  rain,  and  water  came 
through  a  defect  In  the  construction  of  tli» 
silla  of  one  of  the  front  windows,  and  flood- 
ed the  parlor  Respondent  notified  appellant 
<tf  the  leak,  and  requested  her  to  make  re- 
pairs. Her  agent  sent  a  carpenter  to  exam- 
ine the  window,  and  see  what  was  the  trou- 
ble. The  carpenter  dlaoovered  the  leak  was 
causei'  by  faulty  construction,  and  proceed- 
ed to  make  the  necessary  repairs  without 
first  obtaining  an  order  or  permit  from  ap- 
pellant or  her  agent  to  do  so, '  but  on  tlie 
assurance  of  respondent's  wife,  that  if  ap- 
pellant would  not  pay  for  the  work,  she 
would.  Respondent  paid  for  the  work  on 
appellant's  refusal  to  do  so,  and  the  action 
is  to  recover  the  amount  so  paid  ($6).  The 
suit  was  begun  before  a  Justice  of  the  peace 
and  in  due  course  appealed  to  the  circuit 
court  where  on  a  trial  de  novo  to  the  court 
sitting  as  a  Jury  Judgment  was  rendered  for 
respondent  tot  |6.  The  appeal  was  taken 
from  this  Judgment  In  the  usual  way. 

1.  The  first  contention  of  appellant  is  tbat 
the  complaint  filed  before  the  Justice  la  In- 
snfficient  to  support  the  Judgftnent  Among 
other  things,  Hm  complaint  states  that  at  the 
time  the  lease  was  made  respondent  agreed 
to  repair  the  front  windows.  It  was  at  a 
front  window  where  the  leak  occurred,  and, 
although  the  faulty  construction  was  not 
known  at  the  time  of  the  lease,  and  for  that 
reason  not  specifically  provided  for  in  the 
contract  of  lease,  yet  we  think  the  com- 
plaint is  broad  enough  to  comprehend  the 
item  of  repairs  for  whldi  the  Judgment  was 
recovered. 

2.  The  court  held  appellant  liable  on  the 
theory  that  the  repairs  were  wall  repaira 
Appellant  contends  this  was  errw  for  the 
reason  the  lease  was  not  put  in  evidence. 
The  lease  is  not  In  the  record,  but  tbe  ab- 
stracts show  the  following:  "Mr  Nohl  (ap- 
pellant's attorney):  Shall  I  read  the  lease, 
your  Honor?  The  Court:  I  have  read  the 
portions  of  tbe  lease  bearing  on  this  contro- 
versy." This  piece  of  evidence  shows  the 
trior  of  the  facts  made  himself  acquainted 
with  such  parts  of  the  lease  as  were  relevant 
to  the  contreversy,  and,  although  the  Instru- 
ment was  not  formally  offered  in  evidence, 
Its  contents  were  read  by  the  court  and  con- 
sidered by  it  in  making  up  Its  verdict  We 
therefore  rule  this  point  against  appellant 

3.  It  is  further  contended  by  appellant  that 
the  verdict  Is  against  the  weight  of  the  evi- 
dence, in  that  respondent's  evidence  shows 
the  repairs  were  done  to  the  window  and  not 
to  the  wall.  In  respect  to  the  work  L.  B. 
Lighter,  the  carpenter  who  did  it  testified 
as  follows:  "Q.  What  is  the  nature  of  the 
premises,  and  the  work  that  you  done  to 
put  them  In  proper  condition?  A.  Well,  that 
large  window  is  the  main  thing,  I  believe. 
It  la  the  faulty  work  of  the  builder  that 
caused  the  water  coming  In.  Now,  If  yon 
want  me  to  Illustrate  It  I  can  do  so.  The 
Oonrt:    As  to  this  grand  aggregate  of  $12, 
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I  do  not  want  many  lIIuBtratlona.  By  Mr. 
Nobl:  Wbat  was  the  work  that  you  did? 
A.  To  stop  that  leaking.  By  Mr.  Oppenhel- 
mer:  Where  was  the  leakage?  A.  Right  under 
the  suballl,  between  that  and  the  rock,  the 
stone  sill.  This  stone  sill  should  have  passed 
beyond  the  subsUI  at  least  two  inches,  where 
It  bore  on  the  outside  of  it  You  could 
stick  your  fingers  in  the  space  where  the  wa- 
ter could  run  in.  Q.  That  was  faulty  con- 
struction outside?  A.  Yes,  sir;  the  water 
would  run  in  there  when  it  rained."  This 
evidence  shows  the  repairs  were  not  to  the 
window  proper,  but  of  the  wall  wherein  the 
window  was  placed.  No  declarations  of  law 
were  asked  or  given.  The  court,  as  the  ab- 
stracts show,  found  the  facts  to  be  that,  un- 
der the  terms  ot  the  lease,  appellant  was 
obliged  to  make  wall  repairs  and  that  the 
repairs  for  which  Judgment  tfas  given  were 
wall  repairs. 

We  see  no  Just  ground  for  complaint  of 
these  findings,  and  affirm  the  Judgment  All 
concur. 


OREEN  T.  UNITED  STATES.! 

(Court  of  Appeals  of  Indian  Territory.    Sept 
26   1907.) 

L  Cbikinai.  Law  —  Habuless  Ebbox  —  Ex- 
0I.UBIOK  or  Evidence. 

Refusal  to  allow  a  matter  to  be  abown  by 
one  witness  is  harmless;  it  being  afterwards 
shown  by  the  nndispnted  testimony  of  another 
witness. 

[EU.  Note.— For  cases  in  uolnt  see  Cent  Dig. 
vol.  15,  Criminal  Law,  {{  3145-3153.] 

2.  Savs— Requested  and  Genebal  Imstbuo- 
noNs. 

Befosal  of  reqaested  instmctions,  the  sub- 
stance of  which  is  in  the  general  InstructionB 
given,  is  not  error. 

[Eld.  Note.— For  cas^s  In  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  t  Wll.] 

8.  Homicide— iNBTBUcnoHS—SELF-DEFENSE. 

An  instruction  which  merely  defines  mur- 
der, and  which  first  states  what  is  malice  afore- 
thonght,  and  then  that,  to  constitute  murder,  the 
evidence  must  show  that  defendant  thought  of 
killing  beforehand,  is  not  objectionable  as  elimi- 
nating the  right  of  self-defense  and  mitigation, 
where  a  comprehensive  instruction  on  the  right 
of  self-defense  Is  then  given. 

4.  Sake. 

An  instruction  that  deceased  would  have  to 
be  near  enough  and  would  have  to  be  doing 
something  towards  injuring  defendant  to  Justify 
defendant  in  taking  his  life,  and  defendant  would 
have  no  right  to  slay  deceased  because  he 
thought  deceased  had  a  knife  in  bis  pocket,  be- 
cause the  injury  must  be  imminent  correctly 
states  the  law. 

[Ed.  Note.— For  cases  in  point  *«e  Cent  Dig. 
vol.  26,  Homicide,  {{  155-157.] 

6.  CarmNAL    Law  —  Conbidkbirs    Instbin)- 
TiONS  AS  A  Whole. 

The  instructions  must  be  considered  as  a 
whole,  and  where,  so  considered,  they  correctly 
state  the  law,  error  may  not  be  predicated  on  a 

>PetMion  tor  rah—rlng  fllad  septamlMr  M,  IMT. 
•Dd  undispoMd  ot  when  th*  court  want  out  of  «dst- 
•nee  November  it,  1M>7. 


detadied  sentence  which  by  Itself  would  be  er- 
roneous. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  fS  1990-1995.] 

Appeal  from  the  United  States  Court  for 
the  Central  District  of  the  Indian  Territory ; 
before  Justice  T.  C.  Humphry,  Nov.  1,  1904. 

O.  W.  Green  appeals  from  a  conviction 
of  murder.    Affirmed. 

The  appellant  Indicted  for  murder  by 
shooting  and  killing  one  Martin  Llston  on 
July  14,  1903,  within  the  Central  district  of 
Indian  Territory,  and  on  October  IS,  1904, 
w^s  tried  in  the  United  States  district  court 
at  Atoka,  Ind.  T.,  and  on  October  20,  1904, 
was  found  guilty  of  murder  without  capital 
punishment  On  October  22,  1904,  defendant 
filed  a  motion  for  new  trial,  which  was  over- 
ruled. On  November  1,  1904,  defendant  was 
sentenced  to  Imprisonment  for  life  The 
case  stands  in  this  court  on  appeal. 

Williams  &  Utterback,  J.  O.  Ralls,  and 
Henry  M.  Furman,  for  appellant  J.  H. 
Wilklns  and  Frank  Lee,  for  the  United 
States. 

GILL,  O.  3.  The  evidence  In  the  case 
shows  substantially  that  the  defendant  and 
the  deceased  were  neighbors ;  that  the  women 
of  their  families  had  had  some  difficulty, 
and  that  defendant  and  deceased  met  at  a 
water  tank  used  by  both;  that  a  difficulty 
arose  between  them,  the  evidence  on  the  part 
of  the  government  showing  that  the  deceas- 
ed was  unarmed,  except  by  a  small  pocket- 
knife  which  was  found  In  his  pocket  unopen- 
ed immediately  after  the  killing,  and  that 
be  was  without  any  other  weapon ;  that 
at  the  time  he  was  shot  he  was  retreating 
from  the  defendant  trying  to  avoid  him: 
and  that  the  defendant  fired  upon  him  several 
times,  two  of  the  balls  from  the  pistol  used 
by  the  defendant  striking  the  deceased,  one 
of  which  caused  the  death  of  the  deceased. 
The  evidence  on  the  part  of  the  defendant 
was  to  the  effect  that  the  deceased  and  de- 
fendant came  together  at  the  tank,  and  de- 
fendant began  talking  to  the  deceased  with 
reference  to  the  difficulty  between  their 
families;  that  the  deceased  put  his  hand  in 
bis  pocket,  and,  using  opprobrious  language, 
advanced  towards  the  defendant,  who  there- 
upon, and  while  the  deceased  was  some  feet 
away  from  him,  began  shooting  at  him ;  that 
after  firing  several  shots  the  defendant  turn- 
ed to  go  away,  whereupon  the  deceased 
sought  to  follow  him  up,  at  the  same  time 
cursing  him  and  telling  him  ho  would  kill 
him;  that  the  defendant,  looking  over  his 
shoulder,  believed  that  the  deceased  had  a 
pistol,  whereupon  he  reopened  firing  again  in 
order  to  protect  himself  from  harm  at  the 
hands  of  the  deceased,  and  shot  him  and 
killed  blm,  and  that  the  shot  which  killed 
the  deceased  was  fired  in  defendant's  neces- 
sary self-defense. 

The  defendant,  opon  cross-examination  of 
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Mrs.  Lettle  Llston,  wife  of  deceased,  a  gov- 
enunent  witness,  offered  to  show  evidence  of 
the  difficulty  between  Mrs.  Llston,  wife  of 
the  deceased,  and  Mrs.  Mahoney,  daughter 
of  the  defendant,  and  that  Mrs.  Llston,  wife 
of  deceased,  had  told  Mrs.  Oreen,  wife  of  de- 
fendant, that  the  deceased  had  said,  "If  Mrs. 
Mahoney  ever  Interfered  with  her  [Mrs. 
Llston]  again  that  Mr.  Llston  told  her  [Mrs. 
Listen]  If  she  aidn't  whip  Mrs.  Mahoney  that 
he  [Llston]  would  whip  his  wife,  and  that 
he  would  attend  to  the  men" — ^whlch  evi- 
dence was  excluded  by  the  courts  bat  aftei> 
wards  this  testimony  was  admitted  upon  the 
evidence  of  Mrs.  Llda  Mahoney,  daughter  of 
defendant,  testifying  on  his  behalf,  as  follows: 
"Q.  Now  I  win  ask  you  to  state  whether 
or  not  Mrs.  Llston  had  ever  made  any  state- 
ment to  you  about  what  Mr.  Llston  said  be 
was  going  to  do  to  your  husband  and  father, 
and  then  I  want  you  to  tell  about  It?  A. 
Tes,  sir;  she  did.  She  come  down  to  my 
bouse —  (C!ounsel  for  the  government  ob- 
jects, etc.)  Mr.  Williams:  We  want  to  prove 
that  Mrs.  Llston  told  her  In  referring  to 
previous  trouble  that  'Martin  said  that  you 
had  treated  me  wrong,  and  that  if  I  didn't 
whip  you  that  he  will  whip  me,  and  he  will 
attend  to  your  father  and  husband,  he  will 
attend  to  them.'  And  then  I  propose  to  show 
that  she  went  and  told  her  father  about  this 
before  this  difficulty  occurred.  Of  course, 
It  is  necessary  to  prove  what  she  stated  to 
her  so  she  could  tell  it  before  It  would  be 
intelligible.  The  court  would  hold  that  any- 
thing in  the  way  Of  a  threat  that  comes  to 
the  defendant,  whether  the  deceased  made 
this  statement  or  not.  Is  admissible.  The 
Court:  The  question  Is:.  If  It  has  been  told 
the  defendant  that  he  did  make  this  state- 
ment, why  I  would  hold  that  would  be  ad- 
missible. Now,  the  question,  I  tbinli:,  is  a 
very  close  one,  but  when  the  wife  says  to  the 
witness  that  her  husband  says  he  Is  going 
to  do  so  and  so,  and  that  is  repeated  to  the 
defendant,  why  that  would  be  admissible, 
and  I  will  admit  It,  admit  the  statement  of 
what  the  husband  said  as  communicated  to 
the  defendant  I  think  It  Is  very  doubtful 
under  strict  rule,  but  I  would  rather  make 
a  mistake  In  letting  In  too  much  evidence 
than  to  exclude  too  much.  I  don't  want, 
though,  Mr.  Williams,  to  go  over  all  this 
previous  trouble.  Q.  Now,  Mr&  Mahoney, 
If  Mrs.  Liston  ever  made  any  statement  to 
you  as  to  what  Mr.  Liston  said  he  would 
do  to  your  father,  and  you  afterwards  told 
your  father  about  it,  tell  the  Jury.  Tell 
what  Mrs.  Llston  told  you.  If  she  told  you 
anything,  that  Mr.  Liston  said  he  would  do 
to  your  father;  that  is.  If  you  afterwards 
told  your  father  before  this  difficulty  occur- 
red. A.  In  our  conversation  she  told  me 
that  Martin  said,  if  she  didn't  whip  me,  he 
would  whip  her,  and  then  he  would  settle 
it  with  the  men  folks,  and  I  told  father  about 
it.  And  then  on  Saturday  afternoon  be- 
fore he  was  killed  on  Tuesday  he  went  down 


where  Frank  was,  and  then  came  back  and 
Jumped  up  In  the  wagon  where  his  son  was, 
and  says,  'Ood  damn  them,  I'll  kill  both  of 
than.'  Q.  Did  you  tell  your  father  about  it 
before  this  killing?  A.  Yes,  sir;  I  told 
father,  and  told  my  husband  that  night" 
Appellant  bases  his  first  assignment  of  er- 
ror upon  this  refusal  of  the  court;  but  If 
such  refusal  was  error.  It  was  afterwards 
corrected  by  the  court  and  the  testimony  ad- 
mitted and  was  before  the  Jury  without  dis- 
pute. 

The  second  and  third  assignments  of  error 
are  based  upon  the  refusal  of  the  court  to 
give  certain  Instructions  to  the  Jury  re- 
quested by  the  appellant  The  substance 
of  both  of  these  requests  were  In  the  general 
Instructions  given  by  the  court;  and  re- 
fusing to  restate  them  In  the  words  of  the 
appellant  is  not  error. 

The  fourth  assignment  of  error  is  an  ex- 
ception to  the  court's  charging  the  Jury  as 
follows,  in  the  definition  of  malice  afore- 
thought: "If  the  thought  came  to  the  mind 
'I  win  kUV  and  he  did  kill  immediately  after 
that  that  Is  thought  of  beforehand ;  that  Is 
malice  aforethought"  If  this  were  all  of 
the  court's  Instruction,  possibly  the  conten- 
tion of  appellant  that  It  was  not  a  correct 
statement  of  law.  In  that  It  eliminates  the 
right  of  self-defense  or  mitigation,  and  ar- 
bitrarily made  appellant's  guilt  depend  upon 
whether  be  Intended  to  kill  without  regard 
to  the  circumstances  then  surrounding  appel- 
lant or  the  motive  which  prompted  tbe  In- 
tention to  kill,  may  be  maintained,  but  the 
court  In  the  whole  of  this  instruction  was  de- 
fining murder,  and  as  an  element  of  murder 
was  defining  malice  aforethought  He  first 
states  In  the  Instruction  that :  "Malice  afore- 
thought means  In  law  that  it  has  been 
thought  of  beforehand.  So,  to  constitute  mur- 
der, the  evidence  must  show  that  the  defend- 
ant thought  of  it  beforehand,  but  as  to  the 
time.  It  is  immaterial  whether  it  was  thought 
of  an  hour  beforehand  or  a  day  beforehand, 
or  a  minute  beforehand.  If  the  thought  came 
to  tbe  mind  'I  will  kill,'  and  he  did  kill  Im- 
mediately after  that,  that  Is  thought  of  be- 
forehand ;  that  Is  malice  aforethought"  We 
do  not  think  that  this  was  error.  The  court 
in  this  instruction  only  told  tbe  Jury  what 
was  the  fact  and  that  before  there  was 
murder  there  must  be  malice  aforethought 
by  which  was  meant  thought  before  tbe  act 
There  must  have  been  In  the  mind  of  the  de- 
fendant the  Intention  to  take  life,  otherwise 
it  would  not  be  murder,  because  for  some 
perceptible  time  the  killing  must  have  been 
intended  and  been  in  the  mind  of  defendant 
The  court  then  gave  a  comprehensive  instruc- 
tion as  to  the  right  of  self-defense  as  fol- 
lows: "The  defendant  In  this  case  admits 
the  killing,  but  says  that  It  was  under  such 
circumstances,  as,  under  the  law,  he  was 
Justifiable,  Justifiable  under  the  law  of  self- 
defense.     Justifiable  homicide  la  the  killing 
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of  a  buman  belug  in  necessary  self-defense. 
Ton  see,  gentlemen  of  the  Jury,  the  statute 
defines  Justifiable  homicide  as  the  killing  of 
a  human  being  in  necessary  self-defense. 
In  ordinary  cases  of  one  person  killing 
another  In  self-defense.  It  must  appear  that 
the  danger  was  so  urgent  and  pressing  that, 
in  order  to  save  his  own  life  or  prevent  his 
receiving  great  bodily  injury,  the  killing  of 
the  other  was  necessary,  and  it  must  appear 
also  that  the  person  killed  was  the  assailant, 
and  that  the  slayer  had  really  and  in  good 
faith  declined  any  further  contest,  after  the 
mortal  blow  or  injury  was  given.  Now, 
gentlemen,  If  yon  find  from  the  evidence  in 
this  case  that  the  defendant,  being  armed, 
and  bad  feeling  existing  between' the  deceased 
and  the  defendant,  met  at  the  tank  or  went 
to  the  tank,  and  that  the  defendant  shot  and 
killed  the  deceased,  when  it  was  not  neces- 
sary in  self-defense  to  save  his  own  life  or 
to  protect  himself  from  receiving  great  bodily 
Injury ;  that  he  as  a  reasonable  person  didn't 
believe  that  the  danger  was  apparent  there; 
that  he  didn't  as  a  reasonable  person  believe 
that  the  danger  was  then  hanging  over  him 
and  Impending  and  that  It  was  necessary  for 
him  to  slay  to  prevent  him  receiving  great 
bodily  injury  or  t>eing  killed  himself — then 
the  defendant  is  not  Justifiable.  If,  bow- 
ever,  the  defendant  believed  that  his  life  was 
in  danger  at  that  time,  or  the  danger  was  to 
him  imi)ending,  and  as  a  reasonable  person 
be  believed  that  he  would  be  killed  if  be 
didn't  slay  the  deceased,  or  that  he  would  re- 
ceive great  bodily  injury,  that  what  he  did 
was  to  prevent  receiving  great  bodily  injury 
or  being  slain,  then  that  would  be  self-de- 
fense." 

The  fifth  assignment  of  error  Is  that  the 
court  erred  in  charging  the  Jury  as  follows : 
"The  deceased  would  have  to  he  near  enough 
and  would  have  to  t>e  doing  something  toward 
the  injury  of  defendant  to  Justify  the  defend- 
ant in  taking  his  life.  The  lawbooks  say 
that  a  man  has  the  right  of  self-defense,  but 
It  must  be  necessary  self-defense.  I  would 
not  be  authorized  to  shoot  you  because  I  be- 
lieved you  had  a  knife  in  your  pocket  The 
defendant. would  not  have  the  right  to  slay 
the  deceased  because  he  thought  deceased 
bad  a  knife  in  his  imcket,  because  the  danger 
must  be  imminent."  This  charge  of  the  court 
that  the  deceased  would  have  to  be  near 
enough  and  would  have  to  be  doing  something 
toward  the  Injury  of  defendant  to  Justify  the 
defendant  In  taking  his  life  certainly  states 
the  law,  and  the  latter  clause,  that  the  de- 
fendant "would  not  have  the  right  to  slay 
deceased  because  be  thought  de(.'eased  had 
a  knife  In  bis  pocket,  because  the  Injury 
must  be  Imminent,"  also  states  the  law.  If 
the  deceased  was  not  doing  something  toward 
the  injury  of  the  defendant  certainly,  defend- 
ant could  not  complain  that  he  was  In  danger, 
and  defendant  certainly  would  not  have  the 
right  to  Klay  deceased  becaiise  he  thought  be 


had  t  knife  in  bis  pocket  The  Instructions 
of  the  court  must  be  considered  as  a  whole. 
A  detached  sentence  may  by  Itself  be  erron- 
eous, but,  taken  in  connection  with  other 
parts  to  whlcb  it  is,  allied,  may  correctly 
state  the  law.  And,  considering  these  In- 
structions in  that  view,  we  must  hold  that 
they  correctly  stated  the  law. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  lower  court  is  affirmed. 

CLAYTON,     TOWNSEND,     and     LAW- 
RBNCEk  JJ.,  concur.  * 


SCBOGGINS  et  al.  v.  OLIVER. 

(Court  of  Appeals  of  Indian  Territory.    Sept. 
26,  1907.) 

1.  Infants  —  Actions  —  Pleading  —  Amend- 

MENT— VaRTANCK 

Under  Mansf.  big.  Ark.  1884,  S  495.5  (Ind. 
T.  Ann.  St.  1899,  i  3100),  providing  that  the 
action  of  an  infant  must  be  brought  by  his 
guardian  or  next  friend,  there  is  not  a  material 
variance,  or  Bubstitution  of  one  party  plaintiff 
for  another,  where  the  original  complaint  alleges 
that  plaintiffs,  minors,  sue  by  their  next  friend, 
C,  guardian,  and  the  amended  complaint  alleges 
that  plaintiffs  sue  by  their  next  friend  and 
guardian,  C. 

2.  Descent  and  Dibtbibution  —  Action  by 
Heirs  for  Kealtt— Pakties. 

The  administrator  of  deceased  is  not  a 
necessary  plaintiff  to  an  action  by  the  heirs  to 
recover  real tf  which  was  part  of  the  estate  of 
deceased,  and  is  a  proper  plaintiff  only  where  he 
is  entitled  to  pogse$.sion  of  the  property  with 
which  to  pay  debts  against  the  estate. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Descent  and  Distribution,  {  3o~>.] 

3.  aoministbators  —  actions  —  amendment 
—Variance. 

There  is  not  a  material  change  of  party  or 
cause  of  action  by  the  allegation  of  the  original 
complaint  that  plaintiff  was  administrator  by 
appointment  of  the  United  States  Court,  being 
changed  by  the  amended  complaint  to  one  that 
he  was  administrator  by  appointment  of  the 
tribal  probate  court. 

Appeal  from  the  United  States  Court  for 
the  Southern  District  of  the  Indian  Teni- 
tory;  before  Justice  Uosea  Townsend,  April 
11,  1903. 

Action  by  Lee  Scrogglns  and  others  against 
L.  C.  Oliver.  From  an  adverse  judgment, 
plaintiffs   appeal.    Reversed  and   remanded. 

February  24,  1902,  Lee  Scrogglns,  Colum- 
bus Scrogglns,  Frank  Scrogglns,  and  Anna 
Scrogglns,  minors,  by  Nettie  Chandler,  guard- 
ian and  next  friend,  and  J.  R.  Chandler,  ad- 
ministrator of  the  estate  of  Susan  Scrog- 
glns, deceased,  filed  in  the  United  States 
Court  for  the  Southern  District  of  the  In- 
dian Territory,  at  Pauls  Valley,  their  com- 
plaint at  law  to  recover  of  appellee,  L.  0. 
Oliver,  certain  lands  described  in  the  com- 
plaint, alleging,  among  other  things,  that  all 
of  the  minors  are  members  of  the  tribe  of 
Chickasaw  Indians  by  blood,  and  that  L.  G. 
Oliver  is  a  citizen  of  the  United  States;  and 
alleging  said  Oliver  is  notoriously  Insolvent 
and  iiuable  to  respond  in  damages  to  plain- 
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tiffs;  and  prayed  that  a  receiver  be  appoint- 
ed to  take  charge  of  the  premises  sued  for, 
to  manage  and  control  same  during  the  final 
determination  of  tbe  suit,  to  rent  oat  the 
premises,  collect  tbe  .accrued  and  accruing 
rents  thereon,  and  that  upon  final  hearing 
plaintiffs  have  Judgment  for  the  possession 
of  the  premises,  for  damages,  costs  of  suit, 
and  all  proper  relief.  To  this  complaint  de- 
fendant, Oliver,  filed  an  answer,  in  which 
he  admits  that  Lee,  Columbus,  Anna,  Frank 
and  May  Scrogglns  are  members  of  the  tribe 
of  Choctaw  Indians  and  are  minors;  denies 
that  Nettle  Chandler  la  their  guardian,  and 
that  J.  R.  Chandler  is  administrator  of  the 
estate  of  Susan  Scrogglns,  deceased;  and  al- 
leging that  defendant  is  owner  of  all  tbe 
premises  sued  for  except  about  00  acres 
thereof,  and  is  worth  $5,000  outside  of  the 
property  In  litigation,  over  and  above  all 
legal  liabilities,  subject  to  tbe  payment  of 
any  Judgment  that  may  be  obtained  against 
blm.  Counsel  for  both  plaintiffs  and  defend- 
ant agreed  that  tbe  cause  might  be  referred 
to  A.  F.  Fyeatt,  Ebq.,  as  special  master  In 
chancery.  The  cause  was  referred  to  tbe 
said  special  master  to  hear  evidence  offered 
by  tbe  parties  and  report  to  the  court  his 
findings  of  the  issue  of  defendant's  solvency. 
April  14,  1902,  tbe  special  master  filed  bis 
repbrt,  in  which  he  finds  that  defendant  is 
Insolvent.  Exceptions  to  this  report  were 
filed  by  defendant,  and  tbe  cause  was  re- 
referred  to  said  special  master  to  hear  evi- 
dence offered  by  plaintiffs  or  defendant  in 
support  of  or  against  tbe  title  or  right  of 
possession  of  tbe  plaintiffs  to  tbe  premises 
sued  for,  and  that  be  report  said  findings  to 
tbe  court,  together  with  tbe  evidence  con- 
sidered by  him.  And  May  28,  1902,  tbe  mas- 
ter filed  his  second  report,  wherein  be  found 
for  tbe  plaintiffs.  Thereupon,  on  tbe  30tb 
day  of  June,  1902,  in  chambers,  at  Ardmore, 
tbe  Judge  of  said  court  appointed  Mount 
Morris  as  receiver  to  take  charge  of  said 
premises,  manage  same,  to  look  after  them 
to  best  Interests  of  all  the  parties,  rent  same 
to  the  best  advantage,  collect  all  accrued 
and  accruing  rents,  and  account  to  tbe  court 
from  time  to  time  for  all  rents  collected  and 
for  all  acts  pertaining  to  tbe  management  of 
said  estate  subject  to  the  order  of  tbe  court 
July  11,  1902,  the  receiver  filed  bis  report 
showing  rents  collected,  etc. 

April  11,'  1903,  tbe  plaintiffs  filed  their 
first  amended  complaint  at  law,  and,  In  ad- 
dition to  tbe  allegations  of  tbe  original  com- 
plaint, alleged:  "The  plalntlflTs,  Lee  Scrog- 
glns, Columbus  Scrogglns,  Anna  Scrogglns, 
Frank  Scrogglns  and  May  Scrogglns,  minors, 
who  sue  by  their  next  friend  and  guardian. 
Nettle  Chandler,  Joined  by  J.  R.  Chandler,  as 
administrator  of  tbe  estate  of  Susan  Scrog- 
glns, deceased,  complaining  of  the  defendant, 
L.  O.  Oliver,  would  most  respectfully  repre- 
sent and  show  to  this  court  that  the  said 
minors  are  tbe  children  and  heirs  at  law  of 
Susan  Scroeelns,  deceased,  and  that  tbe  said 


J.  R.  Chandler  is  the  duly  appointed,  quali- 
fied, and  acting  administrator  of  the  estate 
of  the  said  Susan  Scrogglns,  deceased;  that 
on  the  ■  day  of he  was  duly  ap- 
pointed by  this  court  as  administrator  of 
said  estate,  and  subsequent  thereto,  and  prior 
to  tbe  filing  of  this  suit,  be  qualified  as  such 
administrator;  that  on  tbe  18th  day  of  No- 
vember, 1902,  he  was  duly  appointed  as  ad- 
ministrator of  said  estate  by  tbe  tribal  pro- 
bate and  county  court  of  Pontotoc  county, 
Chickasaw  Nation,  Indian  Territory,  tbe 
same  being  tbe  tribal  court  of  said  connty, 
nation,  and  territory;  that  he  has  qualified 
as  such  administrator;  and  that  said  minors 
are  all  members  of  tbe  tribe  of  Cbldi.asaw 
Indians,  and  are  duly  enrolled  as  such,"  eta 
To  this  amended  complaint  the  defendants 
Interposed  general  and  special  den^urrers, 
among  which  they  said:  "Sixth.  The  de- 
fendant especially  demurs  to  that  part  of 
plalntifTs  complaint  in  which  they  seek  to 
set  up  and  rely  upon  his  appointment  as  ad- 
ministrator by  the  Chickasaw  courts  on  the 
18th  day  of  November,  1902,  because  said 
amendment  in  effect  substitutes  a  new  party 
plaintiff  in  tbis  action.  Tbe  defendant  far- 
ther demurs  to  that  part  of  the  plaintiffs' 
complaint  in  which  It  Is  sought  to  substitute 
Nettle  Chandler,  as  next  friend  of  Lee  Scrog- 
glns and  May  Scrogglngs,  In  lieu  of  Nettle 
Chandler,  as  guardian  of  all  minor  heirs  un- 
der and  by  virtue  of  tbe  appointment  of  tbe 
United  States  court,  as  allied  in  plaintiffs' 
complaint;  tbe  result  of  said  amended  com- 
plaint being  to  substitute  Nettie  Chandler, 
next  friend,  for  Nettle  Chandler  ai  guardian. 
The  court  overruled  all  the  demurrers  to 
the  amended  complaint  except  those  quoted 
supra.  These  were  sustained  by  the  court 
The  plaintiffs  declined  to  further  amend,  and 
the  court  thereupon  rendered  and  caused  to 
be  entered  Judgment  dismissing  said  cause 
from  the  docket  of  the  court;  directed  the 
receiver  within  15  days  to  redeliver  tbe 
premises  to  defendant  and  all  moneys  that 
may  have  come  into  his  bands  as  such  re- 
ceiver, unless  the  Judgment  should  be  sooner 
superseded ;  and  that  plaintiffs  pay  all  costs 
expended  or  Incurred,  awarding  execution 
therefor,  to  which  Judgment  plaintiffs  duly 
excepted.  April  11,  1903,  plaintiffs  prayed 
and  were  allowed  an  appeal  from  said  Judg- 
ment to  the  United  States  Cotfft  of  Appeals 
in  the  Indian  Territory.  April  22,-  1903, 
plaintiffs  filed  with  the  clerk  of  the  court 
below  their  supersedeas  bond,  which  was 
duly  approved.  Supersedeas  was  Issued  same 
day,  and  on  next  day  was  served  on  counsel 
for  defendant  and  said  cause  is  brought  to 
this  court  for  revision  and  review.  For  the 
reversal  of  this  cause  the  plaintiffs  assign  as 
errors  committed  by  the  court  below  upon 
the  trial  of  tbe  cause  the  foUovrlng:  First 
The  original  complaint  having  alleged  that 
that  tbe  plaintiffs,  all  minors,  above  men- 
tioned, who  sue  by  tbelr  next  friend,  Nettie 
Chandler,   guardian,   etc,   tbe   court   bdow 
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erred  In  finding  that  the  amended  complaint, 
by  alleging  that  said  minora  Bue  by  their 
"next  friend  and  guardian,  Nettle  Chandler," 
was  tantamount  to  changing  the  name  of 
Nettle  Chandler,  as  guardian,"  to  "Nettle 
Chandler,  as  next  friend,"  and  for  dismissing 
plalntifTs*  complaint  for  that  reason,  Inasr 
much  as  the  word  "guardian"  In  both  said 
complaints  could  have  been  properly  treated 
as  surplusage.  Second.  J.  R.  Chandler,  as 
administrator  of  the  estate  of  Susan  Scrog- 
glns,  deceased,  under  appointment  by  the 
United  States  Court  for  the  Southern  Dis- 
trict, having  Joined  as  party  plaintiff  in  the 
original  complaint,  the  court  below  erred  in 
dismissing  the  amended  complaint,  because 
It  showed,  after  the  original  complaint  was 
filed,  that  he  qualified  as  administrator  In 
the  trllHkl  probate  court  In  Pontotoc  county, 
Chickasaw  Nation,  and  In  holding  such  addi- 
tional allegation  substitutes  a  new  party 
plaintiff,  inasmuch  as  Chandler,  as  adminis- 
trator of  said  estate  by  appointment  from 
either  of  said  courts,  was  not  a  necessary 
and  indispensable  party  plaintiff.  Third. 
The  court  erred  In  holding  that  the  appoint- 
ment of  J.  R.  Chandler  as  administrator  of 
said  estate,  and  Nettie  Chandler  as  guardian 
of  said  minors  by  the  United  States  Court 
of  the  Southern  District  of  the  Indian  Ter- 
ritory was  void,  and  that  Chandler,  by  quali- 
fying as  administrator  in  the  tribal  court, 
could  not  prosecute  said  cause  In  that  ca- 
pacity because  it  amounted  to  inducting  into 
the  cause  a  new  party  plaintiff.  All  assign- 
ments of  error  will  be  considered  together. 

Herbert,  Walker  &  Cannon,  for  appellants. 
Blauton  &  Andrews  and  Ledbetter  &  Bledsoe, 
for  appellee. 

GILIi^  O.  X  (after  stating  tbe  facts  as 
above).  Chapter  119  of  Mansfield's  Digest  of 
the  Statutes  of  Arkansas  of  1884  (Ind.  T. 
Ann.  St.  1899,  c.  54),  entlUed  "Pleading  and 
Practice,"  was  adopted  and  put  In  force  In 
the  Indian  Territory  by  Act  Cong.  March  1. 
1889,  G.  883,  f  6,  26  Stat  784,  and  readopted 
by  act  of  May  2,  1890,  26  Stat  p.  94,  c  182, 
I  81.  Section  4955  of  Mansfield's  Digest  of 
Statutes  (Ind.  T.  Ann.  St  1899,  I  310(9, 
reads:  "The  action  of  an  infant  must  be 
brought  by  his  guardian  or  his  next  friend. 
Any  person  may  bring  tbe  action  of  an  in- 
fant as  bis  next  friend;  but  the  court  has 
power  to  dismiss  It  if  It  Is  not  for  the  bene- 
fit of  the  infant  or  to  substitute  the  guardian 
of  the  infant  or  another  person  as  the  next 
friend."  It  is  clear  that  Nettle  Chandler, 
as  next  friend  of  the  minor  helas  of  Susan 
Scroggins,  deceased,  could  maintain  tbe  ac- 
tion in  ejectment  against  the  defendant  and, 
as  the  original  complaint  states  that  "their 
next  friotd  Nettle  Chandler,  guardian,"  sned, 
we  snbmlt  tbe  allegation  In  the  amended 
complaint  that  she  sued  as  their  "next 
friend  and  guardian"  did  not  constitute 
A   material  variance,   and  did  not  as  the 


learned  court  below  held.  Babetltute  one 
party  plaintiff  for  another,  inasmuch  as  the 
court  might  well  have  held  Nettie  Chandler 
was  not  "guardian,"  and  yet  allow  tbe  suit 
to  proceed  In  the  names  of  the  minors  by 
Nettle  Chandler  as  "next  friend."  Chandler, 
as  administrator,  was  not  an  indispensable 
nor  a  necessary  party  plaintiff  in  tbe  action 
to  recover  the  realty.  The  only  case  in 
which  the  administrator  tn  a  suit  to  recover 
realty  is  a  proper  party  plaintiff  Is  when 
he^  as  administrator,  is  entitled  to  the  pos- 
session thereof  for  tbe  purpose  of  paying 
debts  against  tbe  estate.  See  Chowning  v. 
Stanfleld.  49  Ark.  60,  4  S.  W.  276 ;  Garibaldi 
V.  Jones,  48  Ark.  230,  2  S.  W.  844.  That 
the  heirs  are  the  only  necessary  parties  to 
recover  the  lands  of  the  decedent,  see  further, 
Theurer  v.  Brogan,  41  Ark.  88;  Anderson  v. 
Levy,  33  Ark.  665 ;  Haley  v.  Taylor,  39  Ark. 
105;  Slsk  V.  Almon,  84  Ark.  391;  Mays  v. 
Rogers,  37  Ark.  155;  Growell  v.  loung,  4 
Ind.  T,  148,  69  S.  W.  829. 

The  plaintiffs  in  the  case  at  bar  are  all 
Chickasaw  Indians  by  blood  and  owners  of 
the  improvements  upon  tbe  realty  sued  for. 
Under  tbe  Atoka  Treaty  of  1898  (30  Stat  495, 
c.  617)  and  the  Supplemental  Treaty  of  1902 
(32  Stat  641,  c.  1362),  between  the  United 
States  and  the  Choctaw  and  Chickasaw  In- 
dians, by  reason  of  their  ownership  of  said 
Improvements  they  had  the  preferred  and  In- 
defeasible right  to  select  their  allotments 
from  said  Improved  lands,  and  when  selected 
and  patents  Issued  to  them  therefor  said 
minors  and  plaintiffs  took  the  same  free  of 
all  Incumbrances  or  antecedent  debts.  Sec- 
tion 23,  Curtis  BUI  (Ind.  T.  Ann.  St  1899, 
1 67z25) ;  section  11,  Supplemental  Treaty  1902 
(Acts  67th  Cong.  1st  Sess.  p.  642,  c.  1862). 
To  permit  J.  R.  Chandler  as  administrator 
by  appointment  of  the  tribal  probate  court 
to  sue.  Instead  of  J.  R.  Cbandler  as  adminis- 
trator by  appointment  of  the  United  States 
court  certainly  was  not  a  material  change 
of  the  claim  or  cause  of  action  as  set  forth 
in  the  original  complaint  and  really  was  im- 
material In  BO  far  as  Oliver  or  the  merits 
of  the  case  were  concerned. 

This  cause,  for  the  reasons  hereinbefore 
stated.  Is  reversed  and  remanded,  with  direc- 
tions to  the  court  below  to  overrule  the  de- 
murrera  to  the  plaintiffs'  amended  complaint 
and  proceed  with  the  trial  of  the  case. 

CLAYTON  and  LAWRBNCTSl,  JJ.,  concur. 


BROWN  St  al.  v.  GORMAN. 

(Coart  of  Appeals  of  Indian  Territory.    Sept 
26,  1907.) 

1.  Justices  or  thx  Pbaob  —  Afpbai.  —  Fail- 

Xnx  TO  Vox  TBANSOBIPT— AjTIBlfANCE. 

Mansf.  Dig.  I  4189  Ond.  T.  Ann.  St  1899, 
I  2819),  requires  magistrates  to  send  up  a  tran- 
script when  an  appeal  is  taken.  Man^  Dig.  | 
4152  (Ind.  T.  Ann.  St  1899,  |  2832t,  provides 
that  U  appellant  tails  to  prosecute  nis  appeal, 
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appellee  may  either  proceed  to  trial  or  hav* 
judgment  for  the  amonnt  of  the  original  judg- 
ment and  costs,  where  it  was  for  him,  or  in 
bar  of  the  original  judgment  where  it  was 
against  him.  Held,  where  defendant  appellant 
failed  to  have  the  transcript  filed  as  required, 
the  appellate  court  could  doclcet  the  cause  on 
appellee's  motion,  affirm  the  judgment,  and 
award  judgment  on  the  appeal  bond. 

[£d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TOl.  31,  Justices  of  the  Peace,  i  728.] 

2.   APPKAI/— RKVIEW— RULINGB   WlTHlM   Low- 

EB  Coubt'b  Dibcketion. 

Under  the  rule  that  an  appellate  court  will 
not  disturb  a  ruling  within  the  lower  court's 
discretion,  in  the  absence  of  abuse  of  that  dis- 
cretion, an  order  refusing  to  set  aside  a  judg- 
ment affirming  a  magistrate's  judgment,  etc., 
on  appellant's  failure  to  perfect  nis  appeal,  and 
refusing  to  redocket  the  case,  will  not  be  dis- 
turl>ed. 

[Ed.  Note.— For  cases  in  point  see  CJent.  Dig. 
vol.  3,  Appeal  and  .E>rror,  |  4S12.] 

Appeal  from  the  United  States  Court  for 
the  Western  District  of  the  Indian  Territory; 
before  Justice  Louia  Bulzbacher,  December 
8,  1905. 

Action  by  Pat  Gorman  against  S.  W. 
Brown  and  another.  From  a  judgment  of 
the  United  States  Court  affirming  a  judg- 
ment for  plaintiff  in  mayor's  court  and 
awarding  recovery  on  the  appeal  bond,  and 
from  a  judgment  refusing  to  redocket  the 
cause,  defendant  Brown  appeals.     Affirmed. 

Mars  &  Mars,  for  appellant.  J.  J.  Jones 
and  L.  B.  Jackson,  for  appellee. 

GILL,  C  J.  The  appellee  in  this  case,  on 
August  2,  1905,  secured  judgment  In  the 
mayor's  court  at  Sapulpa  for  "$150.00  to- 
gether with  six  per  cent  from  April  22, 
1902,  $20.25,  and  all  costs  in  this  action  tax- 
ed at  $11.86,  a  total  of  $190.60."  On  Au- 
gust 7,  1906,  appellant  filed  his  affidavit  for 
an  appeal  and  filed  his  appeal  bond  on 
August  14,  1905;  said  case  being  appealed 
to  the  United  States  Court  for  the  West- 
em  District  of  the  Indian  Territory,  at 
Sapulpa.  It  seems  that  the  mayor  failed 
to  file  the  transcript  in  said  court  and  on 
the  8th  day  of  December,  1905,  a  regular 
day  of  the  next  December  term  of  said 
court,  the  appellee  filed  a  purported  transcript 
of  said  case  iu  the  said  district  court,  which 
transcript  was  docketed  on  motion  of  the 
appellee  and  presented  to  the  court  And 
the  court,  being  advised  in  the  premises,  af- 
firmed the  judgment  of  the  mayor's  court, 
and  rendered  judgment  against  the  appellant 
and  his  sureties  on  bond  for  $190.60  and  in- 
terest for  $4.06,  making  a  total  of  $194.65. 
On  January  19,  1006,  the  appellant  filed  his 
motion  to  redodcet  said  case,  which  motion 
was  overruled  by  the  court. 

Appellant  complains  that  the  court  erred: 
(1)  In  rendering  a  judgment  ex  parte  In  fa- 
vor of  the  appellee  against  appellant  and  his 
sureties  on  appeal  bond,  on  motion  of  ap- 
pellee at  the  time  case  was  docketed.  (2) 
In  refusing  to  allow  the  case  to  stand  for 
trial  de  novo,  notwithstanding  the  fact  that 


it  was  docketed  by  appellee.  (S)  In  refusing 
to  set  aside  the  ex  parte  judgment  rendered 
on  motion  of  appellee,  and  in  refusing  to  re- 
docket  the  case  and  try  the  same  de  novo; 
the  appeal  having  lieen  perfected  from  the 
mayor's  court  and  the  record  having  been 
lodged  and  filed  with  the  clerk  of  the  Unit- 
ed States  Court  for  the  Western  District  of 
the  Indian  Territory  with  proper  bond  for 
costs  aK>roved  as  required  by  statute  in  ap- 
pealed cases. 

Section  4139  of  Mansfield's  Digest  of  Stat- 
utes of  Arkansas  (Ind.  T.  Ann.  St  1899,  | 
2819)  la  as  follows:  "Sec.  4139.  On  or  be- 
fore the  first  day  of  the  circuit  court  next 
after  the  appeal  shall  have  been  allowed,  the 
justice  shall  file  in  the  office  of  the  clerk  of 
such  court  a  transcript  of  all  the  entries 
made  in  his  docket  relating  to  the  cause, 
together  with  all  the  process  and  all  papers 
relating  to  such  suit"  Appellant  argues 
from  this  section  that  it  was  the  duty  of  the 
justice  (or  mayor)  to  send  up  the  transcript, 
and  that  If  the  mayor  failed  to  do  his  duty 
in  this  respect,  the  appellant  should  not  t>e 
made  to  suffer  on  account  of  such  negli- 
gence But  the  Supreme  Court  of  Arkansas 
has  held  that  it  is  the  duty  of  the  appellant 
to  see  that  the  transcript  is  filed  as  requir- 
ed, and,  if  be  fails  to  do  so,  the  circuit  court 
may,  in  its  discretion,  dismiss  or  afSrm  for 
failure  to  prosecute  the  appeal.  Smitb  v. 
Allen,  81  Ark.  268;  McGebee  v.  Carroll  & 
Jones,  31  Ark.  550;  Hughes  v.  Wheat,  32 
Ark.  292.  We  conclude,  therefore,  that  these 
cases  refute  the  first  contention  of  the  ap- 
pellant 

The  only  remaining  question  for  us  to  de- 
termine is  that  covered  by  appellant's  sec- 
ond and  third  contentions,  which  may  be 
treated  together,  namely:  Did  the  court 
err  in  refusing  to  set  aside  the  judgment 
it  bad  entered  and  redocketing  the  case? 
Section  4152  of  Mansfield's  Digest  of  the 
Laws  of  Arkansas  (Ind.  T.  Ann.  St  1899,  i 
2832)  provides:  "Sec.  4152.  If  the  party 
appealing  moves  to  dismiss  in  the  circuit 
court  or  falls  to  prosecute  his  appeal.  It 
shall  be  at  the  option  of  the  appellee  either 
to  proceed  to  trial  on  the  appeal  or  have 
judgment  rendered  for  the  .amount  of  the 
original  judgment  and  costs  where  it  was  In 
his  favor,  or  in  bar  of  the  original  judgmott 
where  it  was  against  him."  Under  this 
section,  and  under  the  authorities  above 
quoted,  we  believe  that  the  judgment  of 
the  district  court  was  properly  entered.  The 
judgment  of  the  district  court  being  prop- 
er and  according  to  law,  it  was  a  matter 
of  discretion  of  the  court  below  whether  it 
should  set  aside  such  judgment  and  redocket 
the  case.  An  appellate  court  will  not  inter- 
fere with  rulings  which  are  within  the  dis- 
cretion of  the  lower  court  unless  It  has 
been  conclusively  shown  that  there  has  been 
an  abuse  of  such  discretion.  In  this  case 
the  appellant  failed  to  have  his  transcript 
filed  at  the  proper  time,  as  It  was  his  duty- 
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to  do  under  the  decisioiis  above  quoted.  Ou 
Account  of  tblB  failure,  tiie  district  court 
«ntered  Judgment  affirming  the  Judgment  of 
tlie  mayor's  court  We  do  not  consider  It 
an  abuse  of  discretion  for  tbe  district  court 
to  refuse  to  set  aside  its  judgment  and  le- 
docket  the  case. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

CliATTON,     TOWNSEND,     and     LAW- 
RENCE; JJ.,  concur. 


BROWN  et  al.  y.  GORMAN. 

tCourt  of  Appeals  of  Indian  Territorr.    Smt. 
26,  1907.) 

1.  EboEC  an  ON— Action  to  Ristba.ir— Iraob- 
QUAOT  OF  Remedy  at  Law— Pu:adino. 

A  complaint  to  restrain  the  issaance  of  ex- 
ecution, allenni;  that  defendants  recovered  judg- 
ment unjustly  in  mayor's  court,  no  service  be- 
ing had  on  the  real  defendants  therein,  and  that 
plaintiff's  appeal  therefrom  was  dismissed  with- 
out his  or  bis  attorney's  knowledge,  without  a 
hearing,  he  being  misled  by  the  appellate  court's 
announcement  that  no  civil  business  would  be 
tried  at  that  term,  showing  that  plaintiff  has  no 
adequate  remedy  at  law,  authorizes  the  relief 
asked. 

2.  Flbadino— ADinssiON  bt  Dkmubbeb. 

A  demurrer  to  a  complaint  admits  the  truth 
of  the  allegations  thereof. 

[!>].  Kote.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  {f  525-534.] 

8.  Sahx. 

In  a  suit  to  restrain  execution  on  a  Judg- 
ment, it  was  improper  to  dismiss  the  complaint 
upon  sustaining  a  demurrer  thereto,  and  plain- 
tiff should  have  required  and  been  given  time  to 
amend,  or  liave  stood  upon  the  complaint  and 
appealed. 

[E<d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  {{  575-6S2.] 

Appeal  from  the  United  States  Court  for 
tbe  Western  District  of  the  Indian  Territory; 
before  Justice  Louis  Sulzbacher,  January  18, 
1906. 

Suit  to  vacate  a  Judgment  by  S.  W.  Brown 
and  others  against  Pat  Gorman.  From  a 
Judgment  dismissing  the  complaint  plaintiffs 
appeal.    Reversed  and  remanded. 

On  December  18,  1905,  plaintUCs  (appel- 
lants) filed  their  complaint  In  tbe  United 
States  Court  at  Sapulpa,  Ind.  T.,  alleging 
that  the  defendants  had  recovered  a  judg- 
ment In  tbe  mayor's  court  of  the  town  of 
Sapulpa,  Ind.  T.,  of  the  sum  of  $190.00,  which 
Judgment  was  unjust  and  unwarranted  by 
evldoace,  no  service  having  been  had  on  tbe 
real  defendant  Walter  Wiley;  that  from  said 
judgment  appellants  appealed,  but  that.  In 
tbe  absence,  and  without  tbe  knowledge,  of 
appellant  or  his  attorneys,  tbe  appeal  was 
dismissed  without  a  hearing;  that  ai^iellant 
was  misled  by  tbe  announcement  of  the  pre- 
siding Judge  of  the  court  that  there  would 
be  no  civil  business  tried  at  tbe  court  at 
which  said  judgment  was  rendered;  that 
said  judgment  arose  on  a  claim  against  a 
man  named  Wiley  concerning  Indian  lands. 


with  wblcb  appellant  had  nothing  to  do,  and 
for  which  appellant  received  no  considera- 
tion In  any  way;  and  praying  temporary  re- 
straining order  and  final  order  prohibiting 
the  issuance  of  execution  upon  said  judgment, 
and  that  tbe  judgment  rendered  might  be  set 
aside  and  declared  null  and  void,  and  for 
other,  farther,  and  general  relief.  Upon  fil- 
ing bond,  tbe  Issuing  of  execution  was  or- 
dered suspended  by  the  court  The  defend- 
ant thereafter,  on  January  17,  1906,  filed  de- 
murrer to  tbe  complaint  as  follows:  (1) 
ThAt  there  is  a  defect  of  parties  defendant; 
(2)  the  plaintiff  has  an  adequate  remedy  at 
law;  (3)  tbe  complaint  does  not  state  facts 
sufiSclent  to  constitute  a  cause  of  action. 
And  on  January  19,  1906,  said  demurrer 
was  heard  by  tbe  court  and  tbe  court  sus- 
tained tbe  demurrer  and  ordered  tbe  com- 
plaint dismissed,  to  which  plaintiffs  excepted 
and  prayed  an  appeal,  which  appeal  was  al- 
lowed, and  on  which  appeal  appellant  assigns 
the  following  errors:     (1)  Because  there  was 

i  no  defect  of  parties  defendant;  (2)  because 
tbe  complaint  showed  upon  its  face  that 
plaintiff  had  no  adequate  remedy  at  law  for 
bis  proper  relief;  (3)  because  tbe  complaint 
does  show  and  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  It  sought  re- 
lief by  injunction  against  a  Judgment  at  law 
based  upon  a  void  contract  for  tbe  sale  of 
land  belonging  to  an  Indian  whose  restric- 
tions bad  not  been  removed,  and  whose  In- 
ability to  sell  was  known  to  api)ellee,  pur- 
chaser, and  who  was  also  tbe  principal  party 
to  tbe  sale;  (4)  because  said  complaint  was 
filed  In  tbe  nature  of  a  bill  of  review  of  a 
judgment  rendered  upon  a  void  contract  or 

I  title  bond  for  the  sale  of  land  not  subject  to 
alienation. 

Hars  &  MatB,  for  appellants.  L.  B.  Jack- 
son and  J.  J.  Jones,  for  appellee. 

GILL,  a  J.  (after  stating  the  facta  as 
above).  The  complaint  in  this  action  is  to 
restrain  the  issuance  of  execution  upon  a 
void  judgment.  While  there  are  some  other 
parties  whom  It  was  claimed  should  have 
been  made  defendants  In  .the  action,  there 
Is  no  defect  of  parties,  as  there  Is  but  one 
party  named,  and  he  tbe  Judgment  creditor. 

Second.  The  plaintiff,  If  be  had  a  cause  of 
action  at  ail,  as  against  this  judgment  la 
remediless  save  in  a  court  of  equity. 

Third.  Does  the  complaint  state  facta  to 
constitute  a  cause  of  action?  To  this  we 
must  reply  In  the  affirmative.  Tbe  complaint 
alleges,  in  substance,  that  appellee,  Gorman, 
bad  obtained  a  judgment  without  service 
upon  the  defendant  and  that  such  Judgment 
was  void,  not  only  for  that  reason,  but  for 
other  reasons.  If  the  allegation  In  the  com- 
plaint is  true — that  no  service  was  bad  upon 
appellant — a  personal  Judgment  could  not  be 
bad  as  against  blm,  and  be  would  have  the 
right  of  Intervention  by  a  court  of  equity  to 
restrain  the  issuance  of  execution  upon  such 
Judgment    Tbe  demurrer  admits  this  allega- 
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tlon,  and  we  must  hold  that  the  complaint 
states  facts  sufficient  to  constitute  a  cause  of 
action,  and  that  the  court  below  erred  in  sus- 
taining the  demurrer. 

But  there  is  further  error  In  this  record. 
Upon  application  the  court  granted  a  pre- 
liminary injunction.  There  was  no  motion 
to  dissolve  this  Injtmctlon,  and  the  court 
seems,  upon  sustaining  the  demurrer,  to  hare 
dismissed  the  complaint.  We  do  not  think 
that  this  la  the  proper  practice.  Upon  sus- 
taining the  demurrer  to  the  complaint,  the 
plaintiffs  should  have  required  and  been 
given  time  to  amend,  or  to  have  stood  upon 
the  complaint  and  brought  the  action  to  this 
court 

Finding  error  in  this  record,  the  case  Is  re- 
versed and  remanded,  with  direction  to  the 
court  below  to  overrule  the  demurrer  and 
require  the  appellees  (defendants  below)  to 
plead  and  allow  the  case  to  take  its  usual 
course. 

CLAYTON,  TOWNSBND,  and  LAW- 
RENCE, 33.,  concur. 


DRIGQERS  ▼.  UNITED  STATES.* 

(Court  of  Appeals  of  Indian  Territory.     Sept. 
26,  1907.) 

1.  CBIMIRAI.    Law— EiVIDENCB— COltPVFENCT— 

Heabsat. 

Testimony  of  a  witness  on  a  trial  for 
murder  as  to  conduct  and  threats  which  he  saw 
and  beard  was  not  objectionable  as  hearsay. 

Z    CONSPIBAOT— PEBBONB  LIABLE. 

Where  a  person  joins  a  conspiracy  already 
existing,  he  thereby  becomes  liable  for  any  acta 
done  or  threats  previously  made  by  the  con- 
spirators in  fartherance  of  the  common  design ; 
bat,  to  render  him  liable,  the  conspiracy  must 
have  been  afoot  when  the  acta  were  done  or 
threats  made. 

3.  Cbiminal  Law  — Conspibaot  — Btidbncb 
aoainst  conspibatobs. 

Evidence  on  a  trial  for  murder  held  to  show 
that  the  conspiracy  resulting  in  decedent's  death 
was  afoot  at  the  time  threats  were  made  against 
decedent,  and  hence  they  were  admissible  aeainst 
one  subsequently  entermg  into  such  conspiracy. 

4.  Same— iNSTBDcnoNB  Covebeo  bt  Those 
Given. 

Where    requested    instructions,    so    far   as 

f)roper,  were  covered  by  the  general  charge,  in 
anguage  as  easily  understood  and  embracing 
the  principles  of  law  involved  as  fully  as  the 
instructions  re<^ue8ted,  it  was  not  error  to  refuse 
such  requested  instructions. 

5.  Homicide  —  Excusable  ob  Justifiable  — 
Defense  of  Pbopebtt. 

Mansf.  Dig.  |  1547  [Ind.  T.  Ann.  St.  18&&, 

L890],  defines  justifiable  homicide  to  be  the 
Uing  of  a  human  being  in  necessary  self-de- 
fense, or  in  defense  of  property  against  one  In- 
tending by  violence  to  commit  a  felony.  Sec- 
tion 1665,  Mansf.  Dig.  tXnd.  T.  Ann.  St  1899, 
S  1008],  makes  it  a  felony  for  any  person  to 
willfully  or  maliciously  destroy  any  fence  or 
other  inclosure.  Held,  that  the  mere  placing  of 
his  band  by  decedent  on  a  post,  not  for  the  pur- 
pose of  destroying  the  fence,  but  to  pull  it  down 
to  make  a  gap  through  which  he  might  drive  bis 
cattle  into  the  field,   was  not  a  felony  within 

>  Petition  tor  r«h«eriiiK  filed  Octobar  2,  1907,  and 
undlapoied  of  when  tlta  court  want  out  of  axliteaca 
November  U,  UOT. 


section  1666,  justifying  a  killing  nnder  section 
1547,  especially  where  it  was  done  under  claim 
of  right  known  to  defendant. 

6.  Cbikinai.  Law— Afpkai/— Reservation  or 
Ebbob. 

Where,  on  a  trial  for  murder,  no  objection 
was  made  or  exception  saved  to  the  charge  on 
self-defense,  it  cannot  be  reviewed  on  appeal. 

7.  HoiaOIDK— iNBTBUCnORS— Sklf-Defbn8e. 

A  charge  that.  If  a  person  is  assaulted  so 
as  to  Induce  In  him  a  reasonable  belief  that  he 
is  in  actual  danger  of  losing  his  life  or  snffering 
great  bodily  harm,  he  is  justified  in  defending 
himself,  though  the  danger  be  not  real,  but  only 
apparent;  that  if  at  die  time  defendant  shot 
decedent  the  circumstances  surroimding^  him 
were  such  as.  In  sound  reason,  would  justify  an 
honest  belief  that  he  was  in  danger  of  great 
bodily  barm  and  he  acted  from  the  instinct  of 
self-preservation,  then  defendant  was  not  guilty, 
though  there  may  have  been  no  actual  danger; 
that  before  defendant  could  justify  the  killing  as 
done  in  self-defense  it  must  appear  that  the 
danger  was  apparently  so  urgent  that,  to  save 
his  own  life  or  prevent  great  bodily  barm,  such 
killing  was  absolutely  necessary;  that  decedent 
was  the  assailant,  or  that  defendant  in  good 
faith  sought  to  avoid  the  difficulty  before  the 
fatal  wound  was  given— properly  presented  the 
law  of  self-defense. 

8.  Cbiminal  Law— Qukbtiorb  of  Law  ob  of 
Fact— AoooMPUOKS. 

Whether  a  witness  is  an  accomplice    re- 

a airing  corroboration  to  support  a  conviction 
I  a  question  of  fact  for  the  jury,  and  hence  an 
instruction  that  under  Mansf.  Dig.  |  2259  [Ind. 
T.  Ann.  St.  1899,  |  1602],  a  conviction  cannot 
be  had  on  the  testimony  of  an  accomplice  unless 
corrot>orated,  was  sufficient,  and  it  was  not  er- 
ror not  to  further  charge  that  a  certain  witness 
was  an  accomplice. 

9.  Same  —  INSTBUOIIORB  —  Nkoessitt  of  Rc- 
qxtests. 

If  defendant  regards  the  word  "accomplice" 
aa  a  teclmical  one  requiring  a  definition  by  the 
court,  he  should  so  re<^uest,  but  not  ask  an  in- 
struction that  a  certam  witness  is  an  accom- 
plice ;    that  being  a  question  for  the  jury. 

10.  Samb— Submission  of  Maitebs  Not  Sus- 
tained  BT  EiTIDENCB. 

A\^ere  there  was  no  evidence  that  defend- 
ant had,  after  the  beginning  of  the  difficulty, 
abandoned  the  fight,  it  was  not  error  to  refuse 
an  instruction  as  to  the  rights  of  the  ixarties 
on  defendant  abandoning  the  fight. 

11.  Homicide— MuBDEB— Malice. 

Ill  will  Is  not  the  only  element  of  malice 
which  would  make  a  killing  malicious  and  there- 
fore murder,  but  any  other  unlawful  cause  or 
motive  is  sufficient. 

12.  Same— Instbuctions— Mutual  Combat. 
A  charge  that  if  defendant  believed  that 

decedent  had  taken  possession  of  a  field  claimed 
by  defendant,  and  that  decedent  and  others 
would  be  at  the  field  in  qnestion,  having  in  their 
possession  deadly  weapons,  and  defendant  or- 
ganized a  company  of  men,  armed  himself  and 
such  men  with  deadly  weapons  to  meet  decedent 
and  proceeded  to  the  place  of  killing,  and  a 
conflict  ensued  and  decedent  was  killed,  then 
such  conflict  was  a  mutual  combat,  and  all  par- 
ties participating  were  guilty  of  murder  and 
could  not  claim  self-defense,  was  correct. 

13.  Witnesses  —  Imfeaohmbnt— Evidence  in 
Rebuttal. 

A  witness  for  the  prosecution  testified  that 
at  the  time  of  shooting  by  defendant  decedent 
did  not  have  his  hand  on  a  post  of  a  fence  as 
if  to  tear  the  same  down.  Thereupon  the  de- 
fense showed  by  way  of  impeachment  that  on 
the  evening  of  the  day  of  the  killing  witness 
had  said  that  decedent  had  hold  of  the  post  at 
the  time  be  was  shot.  The  prosecution  to  cor- 
roborate witness  then  showed  that  the  day  after 
the  killing  witness  in  relating  the  circumstances 
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thereof  had  stated  them  Bubstantially  as  on  the 
stand.  Held,  that  the  impeachine  evidence  not 
going  to  a  charge  of  recent  fabrication,  and 
there  being  no  intimation  that  witness  testified 
from  corrupt  motives,  It  was  error  to  admit  the 
evidence  Introdaced  In  witness'  corroboration. 

14.  HomciDE— Appeal— HABULJEsa   Ersob. 

Defendant  contended  that  decedent  attempt- 
ed to  tear  down  his  fence,  and  that  the  tear- 
ing down  of  the  fence  was  the  commission  of  a 
felony  by  violence  justifying  decedent's  killing. 
A  witness  for  the  prosecution  testified  that  de- 
cedent did  not  have  his  hand  on  the  post,  and 
impeaching  evidence  was  introduced  that  on  the 
evening  of  the  day  of  the  killing  witness  had 
said  that  decedent  did  have  his  hand  on  the 
post.  Thereupon  the  prosecution  introduced 
evidence  in  corroboration  of  witness  that  on  the 
following  day,  in  relating  the  circumstances  of 
the  killing,  witness  stated  them  substantially  as 
on  the  stand.  Held  that,  though  such  evidence 
in  corroboration  was  erroneously  admitted,  yet 
Its  admission  was  not  prejudicial  error,  since, 
the  tearing  down  of  the  fence  not  being  a  felony 
justifying  a  killing,  evidence  that  decedent  was 
killed  because  of  that  fact  tended  to  show  mur- 
der and  evidence  of  the  prosecution,  including 
that  erroneously  admitted,  tending  to  show  that 
decedent  was  not  killed  because  of  that  fact, 
tended  to  show  that  the  killine  was  not  done 
because  of  a  motive  which  would  make  it  mur- 
der, and  was  therefore  favorable  to  defendant. 

16.  Cbiminai.  Law. 

The  return  of  an  officer  on  a  subpoena  that 
a  witness  is  dead  prima  facie  establishes  that 
fact,  rendering  admissible  the  witness'  testimony 
on  the  examining  trial,  and  the  fact  that  the 
testimony  of  other  witnesses  that  the  witness 
was  dead  may  have  been  improperly  admitted 
is  harmless  error;  the  return  making  out  a 
prima  facie  case  without  it. 

Error  to  the  United  States  Court  for  the 
Southern  District  of  the  Indian  Territory; 
before  Justice  J.  T.  Dlckeraon,  June  21,  1906. 

B.  F.  Driggers  was  convicted  of  murder, 
and  be  brings  error.     Affirmed. 

The  plaintiff  In  error,  B.  F.  Driggers,  with 
five  others,  to  wit,  L.  W.  Goff,  Tom  McCarter, 
Tom  Morgan,  Ted  Bennett,  and  John  Under- 
wood, was  on  the  13th  day  of  October,  1003, 
indicted  at  Ada,  In  the  Southern  district, 
upon  a  charge  of  murder.  There  are  four 
counts  In  the  Indictment.  The  first  count 
alleges  that  plaintiff  In  error,  Driggers,  with 
a  certain  Winchester  rifle,  loaded,  etc.,  did, 
under  such  circumstances  as  to  constitute 
the  crime  of  murder,  slay  and  kill  one  Rob- 
ert G.  Brady,  and  that  the  others,  his  co- 
defendants,  were  present,  aiding,  abetting, 
and  assisting  him  In  the  unlawful  and  ma- 
licious murder.  The  second,  third,  and 
fourth  counts  are  identical  with  the  first,  ex- 
cept the  second  charges  McCarter  as  princi- 
pal in  the  first  degree,  and  all  of  the  others 
as  principals  In  the  second  degree.  The  third 
connt  charges  Ted  Bennett  as  principal  In 
the  first  degree,  with  the  others  as  principals 
In  the  second  degree,  and  the  fourth  count  Is 
the  same,  except  John  Underwood  Is  charged 
as  principal  In  the  first  degree.  After  the 
trial  and  conviction  of  Goff,  at  Ada,  the  venue 
was  changed  and  the  cause  transferred  to 
Pauls  Valley,  where  a  nolle  prosequi  was 
entered  as  to  the  others,  and  Driggers  was 
placed  upon  trial,  resulting  in  a  verdict  of 


guilty  without  capital  punishment  A  mo- 
tion for  new- trial  was  filed  and  overruled, 
and  the  case  regularly  brought  here  by  writ 
of  error.  The  facts  upon  which  the  Indict- 
ment was  predicated  were  as  follows:  One 
J.  C.  McNeal  was  the  lessee  of  a  certain 
farm,  which,  for  the  year  1902,  he  had  rent- 
ed to  two  men  by  the  name  of  Goff  and 
Riley,  who  raised  that  year  a  crop  of  corn 
on  one  part  of  the  place  and  a  crop  of  cot- 
ton on  another  part,  the  two  crops  Joining 
each  other,  with  no  fence  between  them. 
After  gathering  the  crop  of  com  in  the  fall 
of  the  year,  Goff  and  Riley  sold  the  field  of 
stalks,  which  were  left  standing,  to  the  de- 
fendant Driggers;  but,  because  of  the  fact 
that  Goff  and  RUey  had  not  finished  gather- 
ing their  crop  of  cotton,  the  defendant  Drig- 
gers could  not  turn  his  cattle  In  the  field 
without  damage  to  the  cotton,  until  after  the 
Ist  of  January,  1903,  which  was,  of  course, 
after  the  termination  of  the  Goff  and  Riley 
lease.  In  the  meantime  McNeal,  the  original 
lessee,  leased  the  premises  to  Brady,  the  de- 
ceased, for  the  year  1903,  which  gave  to 
him  the  right  of  possession  on  January  1, 
1903.  It  was  claimed,  however,  by  the  de- 
fendant at  the  trial  that  Goff  bad  also  rented 
the  place  from  McNeal  for  that  year.  This 
was  denied  by  McNeal,  but  there  was  some 
proof  offered  tending  to  establish  such  an 
agreement  On  January  2, 1903,  the  deceased 
entered  upon  the  land  and  built  a  cross-fence, 
dividing  the  field  of  stalks  from  the  field  of 
cotton,  with  the  Intention  of  driving  his 
cattle  In  the  field  of  stalks  the  next  dny. 
This  fact  became  known  to  Goff  and  the  de- 
fendant on  the  afternoon  of  January  2d.  On 
the  evening  and  night  of  that  day  they  went 
to  various  places  In  the  neighborhood,  procur- 
ing Winchester  rifles  and  guns  and  ammuni- 
tion for  the  purpose  of  using  them  to  prevent 
deceased  from  entering  with  his  cattle  the 
next  day.  In  the  meantime  the  deceased  had 
learned  that  these  men  were  preparing  to  re- 
sist any  attempt  he  might  make  to  enter  the 
premises,  and  armed  himself  with  a  pistol, 
and  the  next  morning,  January  3d,  he,  with 
four  other  men,  drove  a  herd  of  cattle  belong- 
ing to  the  deceased  to  the  disputed  premises, 
with  the  Intention,  It  is  claimed,  of  turning 
them  Into  the  field  of  cornstalks.  When  they 
arrived  at  the  place,  they  found  the  defend- 
ant and  Goff,  and  two  full-blood  Indians,  Mc- 
Carter and  Underwood,  and  two  others,  all 
armed  with  Winchester  rifles  and  shotguns, 
standing  Inside  the  field.  The  cattle  were 
being  driven  through  a  lane  which  separated 
the  premises  in  dispute  from  those  of  a  Mr. 
Hogan  Keel.  About  opposite  the  cross-fence 
which  deceased  had  put  up  on  the  day  before, 
and  on  the  other  side  of  the  lane  leading  Into 
Mr.  Keel's  premises,  there  was  a  gate.  When 
the  cattle  arrived  at  the  gate.  It  being  open 
or  down,  a  few  of  them  ran  through  into 
Mr.  Keel's  premises.  The  deceased  went  In 
and  drove  them  out  into  the  lane,  and  dis- 
mounted from  his  horse.    From  the  govem- 
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ment's  proof,  he  dlsmoonted  for  tbe  purpose 
of  readjusting  bis  saddle  blanket,  wblcb  bad 
iiUpped  back,  and  made  no  effort  to  get  bis 
pistol.  Tbe  testimony  of  the  defendant  on 
this  point  was  to  the  effect  that  the  deceas- 
ed Jumped  from  his  horse,  and  with  one  hand 
seized  a  post  as  if  to  pull  down  the  fence, 
so  that  the  cattle  could  enter,  and  with  tbe 
other  had  seized  his  pistol  and  was  In  the  act 
of  drawing  It  when  tbe  defendant  Driggers 
fired  at  him  with  a  shotgun  loaded  with  BB 
shot,  and  killed  blm.  Whichever  contention 
be  true.  It  is  certain  that  Brady  fell  with 
his  pistol  in  his  pocket  It  had  not  been 
drawn.  Defendant  then  fired  at  Eelley, 
wounding  blm  and  killing  bis  horse.  Some 
eight  or  ten  shots  were  fired,  all  by  the 
defendant's  party. 

0.  O.  Potter,  H.  M.  Carr,  Crawford  &  Me- 
Kown,  Cruce,  Cruce  &  Blakemore,  and  Mo- 
man  Pruiett,  for  plaintiff  in  error.  Messrs. 
Oeorge  It.  Walker,  U.  &  Atty.,  and  James 
E.  Humphrey,  Asst.  U.  S.  Atty. 

CLAYTON,  J.  (after  stating  the  facts  as 
above).  In  tbe  assignment  of  errors  filed  by 
plaintiff  in  error  there  are  25  speclficationa 
The  first  ana  second  are  the  usual  ones  that 
the  verdict  is  contrary  to  tbe  law  and  the 
evidence.  Four  of  them  go  to  tbe  alleged  er- 
rors of  the  court  In  admitting  testimony  over 
tbe  objection  of  plaintiff  in  error;  12  go  to 
tbe  action  of  the  court  m  refusing  requested 
instructions  to  the  Jury;  5  to  tbe  general 
.charge,  and  2  complain  of  tbe  or.jrruling  of 
the  motion  for  new  trial. 

We  will  first  consider  tbe  question  of  the 
competency  and  admissibility  of  the  testi- 
mony objected  to  by  plaintiff  m  error  at  the 
trial.  Tbe  first  exception  on  cbls  point  was 
made  to  tbe  testimony  of  the  witness.  T.  L. 
Kelley,  as  follows:  "Q.  What  time  did  you 
get  to  Brady's  bouse  on  Monday  before  the 
shooting?  A.  It  must  have  been  1  or  2 
o'clock.  Q.  What  did  you  do  that  afternoon? 
A.  I  went  to  McXeal's  place  over  there, 
where  this  kiUlug  occurred.  Q.  Well,  who 
Old  you  see  over  there?  A.  I  seen  Qoff  there 
and  Tom  Potter  that  evening.  Q.  Just  go 
ahead  and  tell  tbe  Jury  all  tbe  circumstances 
that  occurred  there  that  evening.  A.  I  went 
over  there  with  Brady  and  some  work  hands. 
I  went  over  there  to  see  Goff  about  a  store 
account  be  had.  I  was  instructed  to  tell 
Goff  to  get  off  that  place,  and  to  leave  some 
rents  be  owed  on  the  place.  He  bad  rented 
the  place  to  Brady.  Q.  What  was  Brady 
doing  there?  A.  He  was  running  a  fence  be- 
tween some  cotton  and  com  stubble.  Q. 
When  did  you  see  Goff  with  reference  to  go- 
ing over  there  and  building  that  cross-fence? 
A.  It  was  a  little  bit  late  in  the  evening. 
Goff  came  out  to  where  we  were  working 
building  tbe  fence.  Goff  says:  'What  tbe 
bell  are  you  fellows  doing  here?  This  la 
my  land.'  I  told  him  McNeal  had  rented 
tbe  place  to  Brady.    I  walked  on  down  the 


lane  a  piece,  and  walked  on  up  to  where 
Brady  was.  Goff,  it  seems  to  me,  stayed 
there  a  while,  and  went  back  and  came  back 
with  an  Indian,  Tom  McCarter.  Q.  Wliat 
was  then  said?  A.  Well,  there  wasn't  a 
great  deal  said,  any  more  than  Brady  told 
him.  He  says  be  didn't  want  to  hear  any 
more  of  his  noise  I  told  him  what  MeNeal 
told  me  to  tell  him.  Q.  Well,  proceed.  What 
was  said  by  Goff?  A.  Goff  cursed  a  great 
deal.  Q.  What  did  he  say?  A.  He  said:  'If 
you  put  any  cattle  In  here' — ^I  understood 
him  to  say  he  would  kill  the  cattle.  As  we 
started  away,  he  said:  'If  yon  pat  any  cattle 
In  here,  I  will  kill  you.'  He  stood  there 
and  talked,  and  he  says:  'Put  them  in,  and 
I  will  be  with  yoa,  God  damn  yon.'  Brady 
didn't  seem  to  pay  any  attention  to  him.  Q. 
But  went  ahead  with  tbe  building  of  the 
cross-fence?  A.  Yes,  sir;  I  asked  Goff  If 
be  was  going  to  pay  his  account  or  make 
any  arrangements  to  make  it  safe.  He 
wouldn't  give  me  any  satisfaction."  To  this 
testimony  the  defendant  objected  on  the 
ground  tiiat  it  was  incompetent.  Irrelevant, 
immaterial,  and  hearsay.  In  their  brief 
counsel  for  plaintiff  in  error  take  tbe  posi- 
tion that  this  testimony  Is  incompetent,  be- 
cause tbe  actions  and  threats  of  Goff  and 
McCarter  were  made  In  the  absence  of  tlie 
defendant,  and  at  a  time  before  any  con- 
spiracy is  shown  to  have  existed,  and  there- 
fore cannot  be  used  as  against  the  defendant 
Driggers.  It  Is  clearly  not  hearsay.  The 
testimony  of  Kelley  is  a  statement  of  facts 
to  which  he  was  an  eyewitness,  to  wit,  the 
conduct  and  threats  of  Goff  against  Brady 
in  tbe  presence  of  McCarter.  There  Is  no 
doubt  but  that  tbe  conduct  and  threats  of  a 
conspirator,  either  before  the  conq;>iracy  baa 
begun,  or  after  its  purpose  has  been  consum- 
mated, cannot  be  given  in  evidence  as  against 
a  co-conspirator.  "Where  a  person  Joins  a 
conspiracy  already  existing,  he  thereby  rat- 
ifies any  acts  done  or  threats  previously 
made  by  tbe  conspirators  In  furtherance  ot 
tbe  common  design;  but,  tai  order  to  fasten 
tbe  gnilt  of  sncb  antecedent  acts  or  threats 
on  such  newly  Joined  conspirator,  it  is  a 
sine  quo  non  to  establish  the  fact  that  the 
conspiracy  was  afoot  when  tbe  acts  were 
done  or  the  threats  made."  State  v.  May,  142 
Mo.  136,  43  S.  W.  637;  8  Greenleaf,  Ev.  94; 
1  Bishop,  New  Crlm.  Proc.  124&  Upon  this 
point  It  Is  therefore  Important  to  determine 
whether  at  tbe  time  tbe  threats  of  Goff  were 
made  there  is  evidence  that  the  conspiracy 
was  afoot;  not  that  tbe  defendant  Drlggera 
was  a  member  of  It,  bat  bad  the  nnlawfnl 
combination  which  resulted  in  tbe  killing  be- 
gun? If  so,  and  defendant  Driggers  after- 
ward entered  Into  the  unlawful  combination, 
he  would  be  held,  in  law,  responsible  for  the 
threats  of  Goff  to  the  same  extent  as  If  be 
himself  bad  made  them. 

When  Goff  first  came  to  the  field  wbere 
Brady  was  putting  up  the  fence,  he  came 
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alone,  passed  a  few  words,  and  then  left, 
and  in  a  short  time  returned  with  McCarter, 
one  of  the  parties  indicted  jointly  with 
Drlggers,  GoS,  and  others,  and  then  it  was 
that  be  used  to  Brady  the  threatening  lan- 
guage, and  cursed  him.  6ofl  and  McCarter 
left  together.  What  purpose  Ooff  bad  In 
going  for  and  bringing  McCarter  to  the  place, 
or  McCarter  had  in  going  with  Goff,  is  not 
disclosed  by  the  positive  proof,  and  therefore 
can  only  be  ascertained  by  the  circumstances 
occurring  at  the  time  and  immediately  fol- 
lowing. After  leaving  the  field  the  second 
time,  Ooft  went  at  once  to  defendant  Drlg- 
gers' home.  Drlggers  was  absent,  and  Ck>ff 
told  bis  wife  of  the  occurrence  up  at  the 
field,  and  left  word  with  her  to  tell  Drlg- 
gers to  come  and  see  him  as  soon  as  he 
got  home.  McCarter,  when  he  left  the  field, 
went  home  and  found  the  codefendant.  Un- 
derwood, who  bad  a  gun,  there.  They  went 
at  once  to  the  home  of  a  man  by  the  name 
of  McDowell,  and  there  borrowed  from  hUu 
a  quarter  of  a  dollar,  wltb  which  to  buy 
cartridges.  McCarter  then  went  to  Statler's 
store  to  get  the  cartridges.  This  was  after 
dark.  Falling  to  get  them,  be  returned  to 
bis  home.  A  short  time  after  McCarter  left 
Statler's  'store,  Drlggers  and  Goff  came  to 
the  store  and  Drlggers  bought  three  45  Win- 
chester cartridges  and  a  box  of  No.  12  BB 
shot,  and  Informed  Statler  that  he  would 
"probably  hear  something  drop  next  morn- 
ing." GoCr  got  two  guns  that  night,  and,  aft- 
er getting  the  guns  and  cartridges,  they 
went  to  McCarter's.  They  were  out  until  2 
o'clock  in  the  morning.  Drlggers,  in  bla 
testimony,  says:  "Goff  got  up  the  crowd." 
Taking  all  of  these  facts  together,  we  think 
the  testimony  shows,  circumstantially  at 
least,  that  the  beginning  of  the  combination 
which  resulted  In  the  death  of  Brady  was 
not  later  than  when  Goff  and  McCarter  got 
together  after  Goff  first  left  the  field.  They 
were  the  first  two  seen  together.  When 
they  left  the  field  the  second  time,  after  the 
cursing  and  threats,  Goff  went  one  way  for 
Drlggers,  and  McCarter  another  way  for  Un- 
derwood. That  both  were  actuated  by  the 
same  purpose  and  with  mutual  understand- 
ing is  evidenced  by  the  fact  that  Goff  and 
Drlggers  at  one  place,  and  McCarter  and 
Underwood  at  another  place,  were  engaged 
in  the  same  enterprise  of  getting  together 
men,  guns,  and  ammunition  for  the  coming 
confilct  Their  actions,  tending  to  the  same 
purpose,  could  not  have  been  accidental,  and 
mast  have  been  understood  previous  to  their 
separation  at  the  field;  and  the  presence  of 
McCarter  at  the  field,  followed  so  shortly  by 
the  other  circumstances,  can  only  be  explain- 
ed upon  the  theory  of  some  kind  of  an  un- 
derstanding between  the  two  men  existing 
at  that  time,  and  that  being  the  time  the 
threats  were  made  by  Goff,  we  think  the 
testimony  was  competent 
104  &W.-74 


Tbe  fourth  and  fifth  assignments  will  be 
considered  later. 

The  seventh,  eleventh,  twelfth,  thirteenth, 
fourteenth,  fifteenth,  sixteenth,  seventeenth, 
and  eighteenth  specifications  relate  to  the 
refusal  of  the  court  to  give  certain  instruc- 
tions requested  by  plaintiff  in  error.  These 
requests  for  instructions  were  predicated  gen- 
erally upon  the  idea  that  tbe  general  charge 
of  the  court  did  not  fully  and  sufficiently  in- 
struct tbe  Jury  as  to  the  rights  of  the  de- 
fendant to  protect  his  realty  from  the  in- 
vasions of  those  who,  by  force  of  arms, 
should  attempt  to  take  possession  of  it. 
They  also  complained  that  tbe  general  charge 
did  not  sufficiently  explain  to  the  Jury  the 
right  that  tbe  defendant  would  have  to 
stand,  and  not  retreat,  while  protecting  his 
realty  from  an  enforced  zui  armed  trespass; 
and  also  that  the  court  should  have,  as  to 
the  testimony  of  the  accomplice,  McCarter, 
Instructed  tbe  Jury  either  that  McCarter 
was  an  accomplice,  or  should  have  defined 
the  meaning  of  the  word.  They  also  chal- 
lenge the  correctness  of  the  court's  charge  as 
to  mutual  combat.  Relating  to  tbe  right  of 
the  defendant  to  protect  his  property,  and 
the  force  he  might  lawfully  use  in  doing  so, 
the  court  charged  the  jury  as  follows:  "If 
tbe  defendants,  or  either  of  them,  used  only 
such  means  as  were  apparently  necessary  to 
repel  the  force  used  by  deceased  and  pro- 
tect themselves  from  apparent  bodily  barm, 
this  they  had  the  right  to  do,  and  If,  in  the 
exercise  of  such  apparently  necessary  self- 
defense,  death  resulted,  then  defendant  would 
not  be  guilty  of  murder  or  manslaughter,  and 
should  be  acquitted.  •  •  •  The  jury  are 
Instructed  that  Justifiable  homicide  is  tbe 
killing  of  a  human  being  in  self-defense,  or 
in  the  defense  of  habitation,  property,  or 
person,  against  one  who  manifestly  Intends 
or  endeavors  by  violence  or  surprise  to  com- 
mit a  felony  on  either.  A  bare  fear  of  any 
of  these  offenses  Is  not  sufficient  to  Justify 
the  killing.  It  mnst  appear  that  tbe  circum- 
stances, viewed  from  the  defendant's  stand- 
point, as  they  reasonably  appear  to  him,  were 
sufficient  to  excite  the  fears  of  a  reasonable 
man,  and  that  tbe  defendant  acted  upon 
these  reasonable  ai^iearances  of  danger. 
*  *  *  You  are  Instructed  that  a  man  may 
use  force  to  defend  his  real  or  personal  prop- 
erty In  his  actual  possession  against  one 
who  endeavors  to  dispossess  him  without 
right,  taking  care  that  tbe  force  used  does 
not  exceed  what  reasonably  appears  to  be 
necessary  for  the  purpose  of  defense  and  pre- 
vention. But,  in  the  absence  of  an  attempt 
to  commit  a  felony,  he  cannot  defend  his 
property,  except  his  habitation,  to  tbe  extent 
of  killing  the  aggressor  for  the  purpose  of 
preventing  a  trespass,  and.  If  be  should  do 
so,  be  would  be  guilty  of  a  felonious  homi- 
cide, life  is  too  valuable  to  be  sacrificed 
solely  for  the  protection  of  property.  Bath- 
er than  slay  tbe  aggressor  to  prevent  a  mere 


Digitized  by 


Google 


1170 


104  SOUTHWESTERN  RBPOBTEB. 


(lud-t. 


trespass,  where  no  felony  is  attempted,  be 
sliould  yield  and  appeal  to  the  courts  for  re- 
dress. You  are  Instructed  that,  although  you 
may  believe  from  the  evidence  that  tbe  de- 
ceased had  rented  tbe  lands  in  controversy 
and  was  entitled  to  the  possession  thereof, 
that  still  he  was  not  Justified  In  driving  bis 
cattle  thereon  or  taking  possession  of  tbe 
land  by  force  If  the  same  was  in  tbe  actual 
possession  of  tbe  defendant;  but  tbe  court 
would  instruct  you  that  an  attempt  of  tbe 
deceased  to  drive- bis  cattle  on  tbe  premises 
would  not  of  Itself  be  a  felony.  •  •  •  If 
you  believe  from  tbe  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendant,  either  by 
himself  or  acting  with'  others,  armed  him- 
self and  had  others  with  bim  who  were  arm- 
ed for  tbe  purpose  of  going  to  tbe  stock  field 
in  question  and  preventing  tbe  deceased 
from  driving  the  cattle  into  said  stock  field, 
and  tbat  his  purpose  in  being  so  armed  was 
to  prevent  an  entry  into  said  stock  field  on 
tbe  part  of  the  deceased  with  said  cattle,  and 
if  you  further  believe  tbat  it  was  bis  purpose 
and  Intention  in  being  thus  armed  and  pres- 
ent at  saicf  place  to  make  an  assault  upon 
and  kill  tbe  deceased,  or  otherwise  attempt 
to  injure  bim  with  a  deadly  weapon,  if  the 
deceased  attempted  to  drive  said  cattle  into 
said  stock  field,  and  in  pursuance  of  said 
purpose  be  did  sboot  at,  and  others  acting 
with  bim  did  shoot  and  kill,  tbe  deceased, 
then  In  sucb  case  such  act  upon  the  part  of 
the  defendant,  if  the  deceased  was  thereby 
killed.  Is  murder,  although  you  may  believe 
tbat  tbe  deceased  was  fired  upon  and  bis 
death  ensued  thereafter  by  reason  of  tbe 
fact  tbat  be  may  have  attempted  to  pull 
down  tbe  fence  for  the  pm-pose  of  entering 
the  said  cattle.  If  you  should  believe  from 
tbe  evidence  tbat  tbe  defendant,  B.  F.  Drlg- 
gers,  was  Informed  and  believed  that  tbe  de- 
ceased and  one  Tom  Kelley  bad  taken  posses- 
sion of  a  certain  stock  field  the  day  pre- 
vious to  tbe  killing,  which  said  stock  field 
was  also  claimed  by  tbe  defendant,  and  tbat 
tbe  defendant  was  Informed  and  believed 
tbat  tbe  said  Kelley  and  tbe  deceased,  or 
either  of  them,  would  be  at  tbe  field  in  ques- 
tion on  tbe  morning  of  tbe  killing,  and  tbat 
the  man  Kelley,  or  the  deceased,  bad  made 
threats  against  tbe  life  of  this  defendant, 
and  that  the  defendant  believed  tbat  Kelley 
and  tbe  deceased  and  tbe  others  would  be 
at  the  field  in  question,  having  in  their  pos- 
session deadly  weapons,  as  mentioned  here- 
tofore, and  you  further  believe  that  the  de- 
fendant, knowing  all  these  things,  volunta- 
rily organized  or  assisted  in  organizing  a 
company  of  men,  arming  himself  and  such 
men  with  deadly  weapons,  guns,  and  revolv- 
ers, loaded,  and  that  such  preparation  was 
for  the  purpose  of  meeting  the  said  Kelley 
and  the  said  deceased  in  deadly  conflict,  and 
that  tbe  defendant  proceeded  to  the  place  of 
the  killing  with  said  company  and  with  said 
arms,  and  that  at  sucb  time  and  .place  a 
conflict  ensued  with  deadly  weapons,  and  the 


deceased  was  killed,  and  tbe  defendant  par- 
ticipated in  the  shooting,  then  sucb  conflict 
would  be  what  Is  known  in  law  as  a  mutual 
combat  And,  if  in  such  combat  a  party  is 
killed,  all  parties  who  knowingly  and  Inten- 
tionally engage  in  tbe  conflict  are  guilty  of 
murder,  and  cannot  claim  the  right  of  self' 
defense  if  you  so  find."  Without  setting  out 
tbe  numerous  requests  on  these  points,  we 
are  of  tbe  opinion  that  tbe  charge  of  the 
court  was  a  full  and  fair  exposition  of  tbe- 
law  relating  to  them.  In  our  Judgment 
everything  asked  for  by  these  requested  in- 
structions which  was  proper  to  have  been, 
given  was  covered  by  the  general  charge — 
not  In  the  same  language,  it  is  true,  but  still 
in  language  as  easy  to  be  imderstood  and  em- 
bracing tbe  principles  of  law  Involved  upon- 
this  phase  of  the  case  as  fully  and  as  clearly, 
as  those  requested. 

In   their    supplemental    brief   connsel    for' 
plaintiff  in  error  make  a  long  and  ingenious 
argument  on  tbe  proposition  that  as  there 
was  some  evidence  on  the  part  of  the  defend- 
ant tending  to  show  .that  deceased,  Just  at 
the  time  of  tbe  killing,  had  taken  hold  of  n 
post  of  tbe  fence  with  tbe  apparent  intention 
of  pulling  it  down  for  the  purpose  of  allow- 
ing his  cattle  to  be  driven  through  into  the 
field,  and  tbat  the  willful  destruction  of  »• 
fence  is  a  felony,  and,  tbe  deceased  being 
armed  at  tbe  time,  that  it  was,  from  tbe 
standpoint  of  defendant,  the  commission  of 
a  felony  by  the  deceased  by  "violence  or  sur- 
prise,"  and  therefore  defendant  under  the- 
statute  was  Justified  in  tbe  killing,  and  that 
tbe  court  erred  in  not  giving  sucb  an  instruc- 
tion which  bad  been  requested,  and  charging 
tbe   Jury   otherwise.    Section    1547,   Mansf. 
Dig.  [Ind.  T.  Ann.  St  1899,  i  890],  provides: 
"Justifiable  homicide  Is  tbe  killing  of  a  hu- 
man l)eing  in  necessary  self-defense  or  la 
defense   of  habitation,   person   or  property 
against  one  who  manifestly  intends  or  en- 
deavors by  violence  or  surprise,  to  commit  a 
known   felony."    Section   1C(55,    Mansf.   Dig. 
[Ind.  T.   Ann.   St    1899,   {    1008],   provides: 
"If  any  person  shall  willfully  or  maliciously 
bum  or  otherwise  destroy  any  rail  or  plank 
fence,  or  other  inclosure,  or  any  cotton  or 
com  pen,  fodder,  bay,  wheat,  or  oat  stack, 
or  any  other  valuable  improvement,  less  than 
a  tenement,  shall  be  guilty  of  a  felony,"  etc. 
It  is  argued  that  as  there  was  some  proof 
tbat  tbe  fence  belonged  to  defendant  and 
tbat  the  deceased  was  attempting  to  pull  it 
down,  under  section  1665,  supra,  he  was  com- 
mitting a  felony;  and,  as  the  proof  showed 
tbat  deceased  was  armed  and  was  using  vio- 
lence in  pulling  tbe  fence  down,  be  might 
lawfully  be  killed  In  defense  of  property  un- 
der section  1547,  supra.    Section  1665  de- 
clares that  tbe  willful  or  malicious  burning 
or  otherwise  destroying  of  tbe  fence  of  »n» 
other  shall  be  a  felony.    Certainly  the  stat- 
ute never  contMuplated  that  the  mere  pull-. 
Ing  down  tbe  panel  of  a  fence  for  a  different 
puniose  than   ito   destractlp^  3bould  be  a 
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felony,  and  more  especially  wben  it  was 
done,  as  In  this  case,  by  a  party  under  claim 
of  title.  The  defendant  knew  the  conditions. 
He  knew  that  the  deceased  was  claiming  the 
land  under  a  lease,  and  cannot  now  be  heard 
to  claim  that  looking  at  It  from  his  stand- 
point he  believed  that  the  deceased  was  with 
violence  and  surprise  committing  a  felony 
on  his  property.  Nor  does  he  In  his  testi- 
mony anywhere  set  up  such  a  claim.  He  tes- 
tifies that  he  raised  the  crowd  and  procured 
the  'guns  and  ammunition  the  night  before  for 
the  purpose  of  "keeping  deceased  from  turn- 
ing the  cattle  In  the  field,"  and  be  took  his 
arms  with  him  because  he  "thought  an  en- 
emy would  be  with  the  deceased's  crowd, 
and  he  wanted  his  gun  to  protect  his  life; 
that,  when  deceased  threw  bis  band  to  the 
post  as  if  to  pull  down  the  fence,  be  also 
threw  the  other  hand  to  bis  pistol  to  draw 
It,  and  defendant  shot  him  to  save  bis  life" 
— and  thus,  as  far  as  his  testimony  is  con- 
cerned, putting  his  defense  squarely  on  the 
ground  of  necessary  defense  to  bis  person, 
upon  which  Issue  the  court  fully  and  fairly 
charged  the  Jury.  If  It  be  absolutely  true 
that  the  deceased,  as  claimed  by  the  defend- 
ant, threw  his  hands  on  the  post  for  the  ex- 
press purpose  of  pulling  down  the  fence  to 
make  a  gap  through  which  be  might  drive 
his  cattle  inta  the  field,  the  act  was  not 
felonious  wltbln  tbe  meaning  of  the  statute. 
Taking  the  testimony  of  defendant  to  be  true 
on  this  point,  tbe  act  was  not  more  than  a 
mere  trespass,  and  gave  no  Justification  for 
the  killing,  and  therefore  tbe  court  did  not 
err  in  refusing  those  requested  instructions 
based  upon  the  theory  that  the  deceased  was 
with  "violence  or  surprise  committing  a 
known  felony  on  the  property  of  the  defend- 
ant" 

In  the  course  of  the  charge  on  the  right  of 
self-defense,  tbe  court  said,  among  other 
things:  "Before  the  defendant  can  Justify 
the  killing  of  the  deceased,  if  you  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  tbe  defendants,  or  either  of  them,  did  kill 
him  upon  the  ground  of  self-defense,  it  must 
appear  that  the  danger  was  so  urgent  and 
pressing,  or  apparently  so  urgent  and  press- 
ing, that.  In  order  to  save  his  own  life  or  to 
prevent  bis  receiving  great  bodily  barm,  such 
killing  was  absolutely  necessary,  and  it  must 
also  appear  that  the  deceased  was  the  as- 
sailant, or  that  the  defendant  bad  really  in 
good  faith  sought  to  avoid  a  difficulty  before 
the  fatal  wound  was  given."  The  only  objec- 
tion to  this  part  of  the  charge  is  In  the  use 
of  tbe  word  "absolutely."  No  objection  was 
made  or  exception  saved  to  it,  or  to  any  part 
of  tbe  charge  relating  to  self-defense  at  the 
trial ;  and  therefore  tbe  question  is  not  now 
before  us.  We  have,  however,  carefully  ex- 
amined the  charge,  and  think  that  upon  the 
question  of  self-defense  on  the  whole  the  law 
was  properly  given.  The  court  charged  the 
Jury  that:  "Ton  are  Instructed  that  the  law 
is  If  a  person  is  assaulted  In  such  a  way  as 


to  induce  In  him  a  reasonable  belief  that  he 
is  In  actual  danger  of  losing  his  life,  or  of 
suffering  great  bodily  harm,  lie  will  be  Justi- 
fied In  defending  himself,  although  the  danger 
be  not  real,  but  only  apparent  Such  person 
will  not  be  held  responsible  criminally  If  he 
acts  In  self-defense  from  real  and  honest  con- 
victions as  to  tbe  character  of  tbe  danger.  In- 
duced by  reasonable  evidence,  although  he 
may  be  mistaken  as  to  the  extent  of  the 
actual  danger.  A  person  need  not  be  in  actu- 
al Imminent  danger  of  his  life  or  of  great 
bodily  barm  before  he  may  slay  assailant  It 
Is  sufficient  If  in  good  faith  he  has  a  reason- 
able belief  from  tbe  facts  as  they  appear  to 
bim  'at  the  time  that  be  Is  in  such  Immlneut 
peril.  If  the  Jury  believe  from  the  evidence 
that  at  the  time  the  said  defendants  are  al- 
leged, to  have  shot  the  deceased  tbe  circum- 
stances surrounding  the  defendants  were  such 
as  In  sound  reason  would  Justify  or  induce  In 
the  mind  of  tbe  defendant  on  trial  an  honest 
belief  that  be  was  In  danger  of  receiving  from 
the  deceased  some  great  bodily  harm,  and 
that  the  defendants  In  doing  what  they  then 
did  acted  from  tbe  Instinct  of  self-preserva- 
tion, then  the  defendant  on  trial  Is  not  guilty, 
although  there  may  In  fact  have  been  no  real 
or  actual  danger." 

The  eighth  assignment  of  error  complains 
of  tbe  charge  of  the  court  relating  to  the  ne- 
cessity for  corroborating  testimony  of  an  ac- 
complice before  conviction  can  be  had.  The 
defendant  requested  tbe  following  instruction: 
"You  are  Instri^cted  that  Tom  McCarter, 
the  witness  Introduced  by  the  government,  is 
an  accomplice  in  the  offense  charged  against 
the  defendant,  and  a  conviction  cannot  be  bad 
upon  his  testimony,  unless  corroborated  by 
other  evidence  tending  to  connect  the  defend- 
ant with  tbe  commission  of  the  offense,  and 
the  corroboration  is  not  sufficient  If  It  merely 
shows  that  an  offense  was  committed  and 
the  circumstances  thereof."  The  charge  of 
tbe  court  was  as  follows:  "Under  the  laws 
of  Arkansas  (section  1602,  Ind.  T.  Ann.  St 
1899),  it  Is  provided  as  follows:  'A  convic- 
tion cannot  be  had  In  any  case  of  felony  upon 
tbe  testimony  of  an  accomplice,  unless  cor- 
roborated by  other  evidence  tending  to  con- 
nect the  defendant  with  the  commission  of 
tbe  offense ;  and  the  corroboration  is  not  suf- 
ficient if  It  merely  shows  that  the  offense  was 
committed  and  the  circumstances  thereof.'" 
An  exception  was  saved  to  the  refusal  of  the' 
court  to  give  the  requested  instruction,  but 
none  saved  as  to  tbe  charge  given.  Tbe  only 
difference  between  them  is  that  In  the  re- 
quested Instruction  the  court  Is  asked  to 
charge  the  Jury  that  Tom  McCarter  was  an 
accomplice,  while  tbe  Instruction  given  left 
that  question  to  the  Jury.  Whether  McCar- 
ter  was  an  accomplice  or  not  was  a  question 
of  fact,. to  be  determined  by  the  Jury.  "The 
court  Is  not  required  to  affirmatively  charge 
that  a  witness  Is  an  accomplice.  Where  be 
Is  admitted  to  be  such,  or  the  facts  place  this 
beyond  dispute,  tbe  court  may  so  cliarge. 
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without  InTadlng  the  rnle  that  charges  should 
not  be  upon  the  weight  of  the  evidence. 
Whether  or  not  a  witness  Is  an  accomplice  is 
a  question  of  fact,  and  the  charge  may  be 
80  framed  as  to  submit  this  as  an  issue  to 
the  jury.  It  was  not  necessary  In  this  case 
to  Instruct  the  Jury  that  Anderson  was  an 
accomplice."  Dill  v.  State  (Tex.  Cr.  App.)  28 
S.  W.  950.  "It  is  urged  that  it  was  plain 
from  the  testimony  of  the  witness  Kelley  that 
he  was  an  accomplice  of  the  defendant  if  de- 
fendant committed  the  crime  alleged,  and  the 
court  should  have  so  instructed  the  jury ;  but 
the  court  fully  and  carefully  Instructed  as  to 
the  weight  and  effect  of  the  testimony  of  an 
accomplice,  and  to  have  gone  further  and  told 
them  that  Kelley  was  an  accomplice  would 
have  been  clearly  a  charge  with  respect  to 
matters  of  fact,  which  is  not  allowed."  Peo- 
ple V.  Sansome,  98  Cal.  235,  33  Pac  204. '  See, 
also,  Spears  v.  State,  24  Tex.  App.  537,  7  S. 
W.  245.  If  the  plaintiff  in  error  regarded 
the  word  "accomplice"  as  a  technical,  legal 
one,  requiring  at  the  hands  of  the  court  a  defi- 
nition, he  should  have  requested  it,  and  not 
by  asking  a  declaration  on  the  part  of  the 
court  that  McCarter  was  an  accomplice,  for 
this  would  be  a  finding  of  fact  from  the 
proof.  And  this  was  the  effect  of  the  re- 
quested instruction.  ."While  in  one  sense 
it  is  undoubtedly  the  duty  of  the  judge  to 
give  instructions  to  the  jury  covering  the  en- 
tire law  of  the  ease,  as  respects  all  the  facts 
proved  or  claimed  by  the  respective  counsel 
to  be  proved,  still,  if  he  omits  something  and 
Is  not  asked  to  supply  the  defect,  the  party 
who  remained  voluntarily  silent  cannot  com- 
plain." 1  Bishop,  Cr.  Proc.  }  98;  Carroll  v. 
State,  46  Ark.  548.  The  court  followed  the 
language  of  the  statute,  and  in  this  case  It 
was  amply  sufilcient,  and  there  was  no  error 
In  refusing  the  requested  Instruction. 

After  the  jury  had  retired  and  had  been  out 
for  some  considerable  time  they  returned  in- 
to court,  and  propounded  the  following  writ- 
ten question:  "Tour  honor,  does  the  charge 
of  what  is  known  as  'mutual  combat'  cut  out 
the  right  of  self-defense?"  Whereupon  the 
court  repeated  the  charge  as  to  mutual  combat, 
as  heretofore  set  out  in  this  opinion,  and  add- 
ed the  words,  "and  cannot  claim  the  right 
of  self-defense  if  you  so  find."  Thereupon 
the  defendant's  counsel  asked  the  court  to 
give  three  other  additional  Instructions,  the 
first  as  to  the  rights  of  the  parties  after  the 
defendant  may  have  abandoned  the  fight  in  a 
mutual  combat;  second  on  the  question  of 
the  burden  of  proof;  and  third:  "That  the 
mere  fact  that  the  defendant  may  have  been 
willing  to  fight  the  deceased  would  not  de- 
prive him  of  the  right  of  self-defense.  In 
order  to  take  away  the  right  of  the  defend- 
ant to  defend  himself,  be  must  have  been 
willing  to  fight  on  account  of  111  will  toward 
the  deceased."  These  Instructions  were  all 
refused,  and  properly  so,  because  they  do  not 
correctly  state  the  law  of  the  case.    As  to  the 


first,  there  was  no  evidence  of  the  fact  that 
defendant  had,  after  the  beginning  of  the  dif- 
ficulty, abandoned  the  fight  As  to  the  sec- 
ond, the  court  had  fully  given  the  law  as  to 
the  burden  of  proof.  As  to  the  tliird,  it  is  not 
the  law  under  any  conditions  In  a  killing  In 
mutual  combat  111  will  is  not  the  only  ele- 
ment of  malice  which  would  make  it  murder. 
Any  other  unlawful  cause  or  motive  Inducing 
a  fight,  such  as  a  deadly  conflict  over  the  pos- 
session of  property,  a  mutual  deadly  conflict 
for  the  hand  of  a  lady,  or  any  other  cause 
where  the  intent  to  kill  exists,  and  a  killing 
occurred,  would  be  malicious  killing,  and 
therefore  murder.  We  think  the  court's 
charge  on  the  law  of  mutual  combat  was 
correct,  and  that  the  requested  instructions 
were  properly  refused. 

The  fourth  assignment  of  error  Is  as  fol- 
lows: "Fourth.  The  court  erred  In  permit- 
ting the  government  over  the  objections  of 
the  defendant  to  prove  by  the  witness  Rhea 
that  on  the  day  after  the  difficulty  he  had  a 
conversation  with  the  government  witness 
Tom  Kelley,  in  which  Kelley  told  him  that 
at  the  time  of  the  difilculty  that  Brady  got 
down  off  his  horse  and  pulled  his  saddle  up, 
and  as  he  turned  his  head  the  shooting  com- 
menced; that  Kelley  did  not  tell  witness  in 
that  conversation  that  Brady  took  hold  oC 
the  fence  post,  nor  did  he  say  anything  about 
the  fence."  Kelley  had  been  put  upon  the 
stand  by  the  government  and  had  testified,  in 
effect,  that  he  was  present  at  the  killing, 
and  at  the  time  of  the  shooting  by  the  de- 
fendant the  deceased  did  not  have  his  hand 
upon  the  post  of  the  fence.  While  on  tlie 
stand,  and  for  tiie  purpose  of  Impeaching  the 
witness  by  showing  that  at  another  time  he 
had  made  a  different  statement  in  relation  to 
the  matter,  he  was  asked  If  he  did  not  upon 
the  evening  of  the  day  of  the  killing  and  at 
a  certain  place,  in  relating  the  circumstances 
of  the  killing,  say  to  one  W.  M.  Boatright,  a 
witness  for  the  defendant  that  "Brady,  the 
deceased,  got  from  his  horse  and  took  hold 
of  the  post  at  the  time  he  was  shot"  This 
being  denied,  Boatright  was  placed  on  the 
stand,  and  stated  that  Kelley  had  at  the 
time  and  place  mentioned  made  such  a  state- 
ment— that  Is,  that  the  deceased,  when  he  got 
from  his  horse,  had  taken  hold  of  the  post 
For  the  purpose  of  corroborating  Kelley, 
Rhea  was  placed  on  the  stand  by  the  govern- 
ment in  rebuttal,  and  testified  that  the  day 
after  the  killing  he  heard  Kelley  relate  the 
circumstances  of  the  killing  to  about  the 
same  effect  as  stated  by  Kelley  on  the  stand ; 
that  he  said  nothing  about  the  taking  hold  of 
the  post,  etc.  This  was  objected  to  hy  de- 
fendant, the  objection  overruled,  and  excep- 
tion saved.  The  statement  made  by  Kelley  to 
Boatright  was  on  the  evening  of  the  killing. 
That  made  to  Rhea  was  the  day  after,  ex- 
cluding the  idea  that  Kelley's  story  on  the 
stand,  if  false,  was  a  recent  fabrication,  and 
there  was  no  intimation  that  he  testified  nn- 
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der  corrupt  motives.  Mr.  Wbarton,  In  his 
work  on  Criminal  Evidence  (section  492), 
says:  "It  Is  ordinarily  Incompetent  to  sus- 
tain him  by  proof  that  on  other  occa- 
sions his  statements  were  In  harmony  with 
those  made  on  the  trial.  On  the  other  hand, 
where  the  opposing  case  Is  that  the  witness 
testlfled  under  corrupt  motives,  or  where  the 
Impeaching  evidence  goes  to  charge  the  wit- 
ness with  a  recent  fabrication  of  his  testi- 
mony, it  Is  but  proper  that  such  evidence 
should  be  rebutted."  We  think  the  court 
erred  in  admitting  the  evidence  of  Rhea.  But 
was  this  prejudicial  error?  The  point  in  con- 
troversy was:  Did  the  deceased  at  the  time 
be  was  shot  lay  bis  hand  on  the  post?  And, 
,  if  Kelley's  testimony  was  contradicted,  It  was 
only  on  this  point  We  have  already  pointed 
out  that  the  tearing  down  of  the  fence  un- 
der the  circumstances  was  not  a  felony,  and 
that  act  did  not  Justify  defendant  in  shoot- 
ing and  killing  Brady;  and  therefore,  if  be 
were  killed  because  of  that,  it  wa«  murder, 
and,  if  he  were  not  killed  because  of  that,  it 
was  Immaterial.  At  the  trial  the  defendant, 
hoping  that  the  court  would  hold  that  the  at- 
tempted tearing  down  of  the  fence  was  the 
commission  of  a  felony  with  violence  Justify- 
ing the  killing  of  deceased,  was  making  an 
effort  to  prove  that  fact.  The  defendant 
testified  to  it.  It  was  a  dangerous  ground  to 
take,  for,  if  the  court  should  hold  that  it 
was  not  a  felony  and  did  not  Justify  the 
killing,  then  all  proof  tending  to  show  that 
the  deceased  was  engaged  In  that  act,  togeth- 
er with  one  of  the  defendant's  defenses  Jus- 
tifying on  that  ground,  would  tend  to  prove 
a  case  of  murder.  The  government  at  the 
trial,  fearing  that  the  court  would  bold  the 
act  of  the  attempted  tearing  down  of  the 
fence  to  be  a  felony  done  with  violence  and 
therefore  the  killing  Justifiable,  undertook 
to  prove  that  the  deceased  was  not  at  the 
time  of  the  killing  attempting  to  pull  down 
the  fence.  But  the  court,  very  properly  as 
we  bold,  held  that  conceding  that  deceased 
was  tearing  down  the  fence  It  was  no  felony, 
and  did  not  Justify  the  killing;  and  so  it 
turned  out  that  all  of  the  testimony  offered 
by  defendant  tending  to  show  that  Brady 
was  killed  by  defendant  because  of  that  fact 
tended  to  prove  murder,  and  therefore  was 
against  the  defendant,  and  all  of  the  testi- 
mony of  the  government,  including  that  of 
Kelley  and  Rhea,  tending  to  show  that  de- 
ceased did  not  lay  bis  hand  on  the  post  and 
therefore  was  not  killed  because  of  that  fact, 
tended  to  prove  on  that  point  the  Innocence 
of  defendant,  and  therefore  the  testimony 
of  Rhea,  improperly  admitted  though  It  was, 
tending  to  corroborate  and  support  the  testi- 
mony of  Kelley  that  the  killing  was  not  done 
because  of  this  motive,  wblcb  would  make 
it  murder,  was  favorable  to  the  defendant, 
and  therefore  the  error  was  not  prejudicial 
to  him. 
The  fifth  assignment  of  errors  relates  to 


the  admissibility  of  the  testimony  of  one  Jim 
Saddler.  Saddler  is  dead,  and  bis  testimony 
was  reduced  to  writing  by  the  commissioner 
before  whom  the  examining  trial  was  had, 
and  his  testimony  was  read  at  the  trlaL  The 
only  question  raised  by  this  specification  is 
as  to  whether  the  death  of  Saddler  bad  been 
sufficiently  and  legally  proven.  The  first  tes- 
timony offered  as  to  bis  death  was  the  re- 
turn of  the  officer  upon  the  subpoena,  which 
was  that  the  witness  was  dead.  The  conten- 
tion of  defendant  as  to  this  proof  is  that  the 
return  does  not  show  what  effort  the  Marshal 
made  to  serve  the  subpoena,  nor  does  it  show 
bow  he  got  his  Information  that  the  party 
was  dead,  or  upon  what  facts  he  based  bis 
return.  It  is  also  contended  that  the  return 
of  the  officer  is  no  evidence  of  the  fact  of 
Saddler's  death.  Upon  this  last  point  he  sub- 
mits no  authorities.  "It  is  the  duty  of  the 
sheriff  to  return  all  process  to  the  proper 
court,  whether  executed  or  not."  Brown  v. 
Baker,  9  Port  (Ala.)  503.  "The  diligence 
used  to  obtain  service  on  a  defendant  is  not 
.-equired  to  be  stated  in  the  officer's  return." 
Neally  v.  Redman,  6  Iowa,  387.  "If  the 
party  named  in  a  writ  cannot  be  served,  the 
officer  should  state  the  reasons."  18  Euc.  PL 
&  Pr.  p.  944.  "When  a  party  is  dead,  the 
return  should  be  mortuus  est  and  not  nihil 
babet."  Burr  v.  Dougherty,  14  Phlla.  (Pa.) 
6 ;  18  Enc.  PI.  &  Pr.  944.  And  the  retuin  of 
the  officer  is  prima  facie  evidence  of  the  facts 
stated,  and,  "though  the  facts  mky  not  have 
been  within  the  personal  knowledge  of  the 
officer,  the  return  is  not  for  this  reason  de- 
prived of  Its  force  as  prima  facie  evidence 
of  such  facts,  for  even  In  this  case.  In  absence 
of  impeaching  testimony,  the  return  is  suf- 
ficient evidence  of  the  facts  certified."  18 
Enc.  PI.  &  Pr.  p.  978,  and  authorities  cited. 
In  this  case  the  return  of  the  officer  was  in 
proper  form,  certifying  to  the  fact  of  the 
witness'  death,  and  this  alone  established, 
prima  facie,  that  fact;  and,  as  there  was  no 
evidence  to  Impeach  the  return,  the  court  did 
not  err  in  admitting  the  testimony  of  the 
dead  witness,  who,  previous  to  his  death,  had 
testlfled  In  the  same  case  before  the  com- 
missioner, in  the  presence  of  defendant  and 
subject  to  his  cross-examination.  The  fact 
that  other  witnesses  testified  at  the  trial  that 
they  had  heard  that  the  witness  was  dead, 
if  their  testimony  were  hearsay  or  incompe- 
tent, which  at  best  is  doubtful,  does  not 
afTcct  tUe  matter,  because  a  prima  facie  case 
had  been  made  without  it  The  evidence 
was  directed  to  the  court,  and  not  to  the 
Jury,  and,  had  the  court  sustained  the  objec- 
tion, the  result  would  have  been  the  same. 
Had  the  hearsay  proof  been  eliminated,  the 
prima  facie  case  on  the  point  of  the  admis- 
sion of  the  testimony  of  the  dead  witness, 
made  by  the  return  of  the  officer,  would  still 
have  stood,  and  would  have  been  sufficient 
On  the  whole  case,  we  are  of  the  opinion 
that  there  was  no  error  prejudicial  to  de- 
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feadant  committed  by  the  court;  and  there- 
fore the  Judgment  of  the  court  below  Is  at- 
Armed. 

Ollili,  C.  J.,  and  LAWRENCE,  J.,  concur; 
TOWNSBIND,  J.,   not  participating. 


SOUTHWESTERN  DEVELOPMENT  CO.  T. 
BOYD.i 

(Court  of  Appeals  of   Indian  Territory.    Sept 
26,  1907.) 

1.  Masteb  and  Sebvant— Injubies  to  Minbb 

— INCOMPETENCT  OF  PELLOW  SERVANT— EVI- 
DENCE. 

Evidence,  in  an  action  against  a  coal  mining 
company  for  injury  to  a  miner,  alleged  to  have 
resulted  from  the  incompetency  of  one  permit- 
ted to  sprag  coal  cars,  held  insufficient  to  show 
he  was  incompetent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  {  073.] 

2.  Sahe— Res  Ipsa  Loquitub  —  Appucabu.- 

ITT. 

The  doctrine  of  "Res  ipsa  loquitur,"  ap- 
plicable to  personal  injuries  to  passengers,  can- 
not be  applied  against  a  mining  company  in  an 
action  against  it  for  injuries  to  a  miner,  who 
was  crushed  by  a  descending  cage. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §  881.] 

8.  Same— Employer's  Liadiilty. 

A  coal  mining  company  is  not  liable  for 
injuries  to  a  miner  caused  by  his  being  crushed 
by  a  descending  cage,  which  he  had  signaled  to 
descend,  where  the  miner  would  not  have  been 
injured  had  he  remained  in  his  place ;  there  be- 
ing no  evidence  of  negligence  of  the  company. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  S  352.] 

Error  to  the  United  States  Court  for  the 
Central  District  of  Indian  Territory;  before 
Justice  T.  C.  Humphry,  October  18,  1905. 

Personal  Injury  action  by  Isaac  Boyd 
against  the  Southwestern  Development  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant brings  error.  Reversed  and  re- 
manded. 

On  September  7,  1905,  the  plaintiff  below, 
defendant  in  error  here,  filed  bis  complaint 
against  the  defendant,  the  Southwestern  De- 
velopment Company,  plaintiff  In  error  here. 
Subsequently  the  orlginul  complaint  was 
amended,  and  the  amended  complaint  al- 
leges that  the  plaintiff  was  a  freedman  of 
the  Choctaw  Nation,  Ind.  T.,  and  that  the 
defendant  was  a  foreign  corporation,  doing 
hnsiness  in  the  Indian  Territory,  and  says 
|hat  at  the  time  of  the  happening  of  the 
wrong  and  grievances  hereinafter  complain- 
ed of  the  defendant  was  engaged  In  the  work 
of  sinking  n  coal  mine  and  shaft  and  dig- 
ging coal  In  the  Central  Judicial  district  of 
the  Indian  Territory;  that  It  had  then  and 
there  certain  machinery,  agents,  employes, 
and  workmen  engaged  In  Its  said  business  of 
sinking  and  operating  said  coal  mine  and 
shaft;    that  on  or  about  the   leth  day  of 

•Petition  (or  rebearlng  fllad  October  8,  1M7,  and 
undisposed  of  when  the  court  went  out  of  existence 
November  16.  1907. 


March,  1906,  the  plaintiff,  while  engaged  In 
the  capacity  of  workman  employed  by  the 
said  defendant  corporation  in  the  work  of 
loading  cars  of  coal  onto  a  cage  In  said 
shaft  was,  on  account  of  the  fault,  negli- 
gence, carelessness,  and  recklessness  of  the 
defendant,  its  agents  and  employes,  negli- 
gently permitted  a  boy  of  tender  years  to 
cage  and  sprag  trips  of  coal  cars,  which  the 
defendant  negligently  permitted  to  run  down 
an  Incline  to  where  plaintiff  was  at  work, 
and,  while  being  so  engaged  In  the  work  of 
spragglng,  the  said  Inexperienced  boy  let  a 
trip  of  cars  get  away,  and  greatly  Imperil 
this  plaintiff,  who,  In  attempting  to  escape 
from  the  great  danger,  was  greatly  injured 
by  being  struck  on  the  small  of  his  back  by  . 
the  cage  falling  at  a  high  rate  of  speed  from 
the  top  of  the  shaft  to  the  place  where  the 
plaintiff  was  at  work,  thereby  mashing, 
bruising,  and  lacerating  his  side,  and  mash- 
ing, bruising,  and  breaking  his  back,  result- 
ing to  the  plaintiff  In  the  loss  of  the  use  of 
both  hips  and  legs,  and  In  great  pain  and 
misery  in  his  back  and  sides,  and  In  conse- 
quence thereof  the  plaintiff  was  permanent- 
ly Injured;  that  said  injuries  occurred  to 
plaintiff  wholly  and  solely  on  account  of  the 
fault  carelessness,  negligence,  and  reckless- 
ness of  the  defendant,  its  agents  and  em- 
ployes, without  any  fault  or  negligence  on 
the  part  of  the  plaintiff,  In  not  using  ^nd  ex- 
ercising proper  care,  caution,  and  skill  In 
bracing,  casing,  and  timbering  said  shaft 
and  proper  means  of  escape  from  danger  at 
the  place  where  tlie  plaintiff  was  at  work, 
and  in  not  proi>erly  bracing,  casing,  and  tim- 
bering same  so  as  to  prevent  accident  from 
injury  from  properly  handling  cars  laden 
with  coal,  and  the  proper  means  of  escape 
from  danger  at  and  around  tlie  place  where 
the  plaintiff  was  at  work,  and  In  employing 
Incompetent  labor  to  sprng  trips  of  coal 
cars;  that  the  plaintiff  at  the  time  of  recelr- 
ing  his  injuries  was  in  the  exercise  of  due 
care  and  caution,  and  had  no  knowledge, 
notice,  or  warning  of  the  dangerous  condi- 
tion of  the  place  In  which  he  was  working, 
or  of  the  fact  that  a  mere  boy  was  spragglng 
trips  of  cars  laden  with  coal  as  aforesaid: 
and  on  account  of  said  Injuries  plaintiff  suf- 
fered great  l>odily  pain  and  mental  anxiety, 
and  Is  permanently  Injured,  In  the  sum  of 
$10,000,  and  asks  for  Judgment  On  October 
4,  1905,  defendant  filed  a  demurrer  to  the 
complaint,  on  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  On  October  9th,  the  de- 
murrer was  overruled  by  the  court,  and  on 
October  18th  defendant  filed  its  answer  to 
the  amended  complaint,  and  specifically  de- 
nies each  and  every  allegation  of  the  com- 
plaint, and,  in  addition  thereto,  charges  the 
defendant  In  error,  plaintiff  below,  with  con- 
tributory negligence.  On  November  7,  1005, 
the  case  was  tried  before  a  Jury,  who  return- 
ed the  following  verdict:  "We,  the  Jury,  be- 
ing duly  impaneled  and  sworn,  do  find  from 
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the  law  and  the  evidence  In  favor  of  the 
plaintiff  and  against  the  defendant,  and  as- 
sess tbe  damages  In  the  sum  of  $7,500.  J. 
N.  Green,  Foreman."  Defendant  filed  motion 
for  new  trial,  wtalcb  was  overruled  by  the 
court,  and  Judgment  rendered  upon  tbe  ver- 
dict, to  which  the  defendant  excepted,  and 
waa  granted  30  days  within  which  to  file 
bill  of  exceptions.  On  December  4,  1905,  pe- 
tition for  writ  of  error  and  assignments  of 
error  was  filed  and  allowed  by  an  associate 
Justice  of  tbe  Court  of  Appeals,  and  the  case 
was  brought  to  this  court 

Clifford  L.  Jaclison,  for  plaintiff  In  error. 
J.  M.  Humphreys,  for  defendant  in  error. 

TOWNSEND,  J.  (after  stating  the  facts  as 
above).  The  plaintiff  In  error  has  filed  eight 
assignments  of  error,  the  first  of  which  Is  as 
follows:  "Whilst  defendant  In  error,  the 
first  witness  on  tbe  stand  In  tbe  trial  of  this 
case,  was  being  cross-examined  by  counsel, 
the  trial  court  undertooli  to  determine  the 
law  of  tbe  case  without  ever  having  heard 
tbe  facts.  Tbe  court  at  that  time,  amongst 
other  things,  stated:  'The  holding  of  tbe 
court  will  be  that,  if  the  negligence  of  the 
company  put  danger  In  the  mine,  and  this 
man  had  to  go,  or  believed  be  bad  to  go,  it 
makes  no  difference  whether  be  took  tbe  dan- 
ger route  or  not  tbe  danger  route,  If  It  ap- 
pears as  to  whetber  he  would  have  remained 
here  or  there,  and  not  have  been  hurt,  that 
will  not  prevent  his  recovery  If  tbe  negli- 
gence of  tbe  defendant  put  tbe  danger  In  tbe 
mine  before  him  so  that  In  fleeing  he  got 
hurt,  whetber  be  took  tbe  right  road  or  the 
wrong  road;  like  two  trains  coming  to  meet, 
and  tbe  passengers  In  the  trains  see  the 
trains  are  going  to  come  together,  and  In 
their  fright  Jump  out  and  break  their  legs, 
and  tbe  trains  get  right  up  together,  and  If 
a  man  had  kept  bis  seat  he  wouldn't  have 
been  hurt  at  all,  but  the  railway  companies 
are  liable  because  they  brought  tbe  danger 
there,  and  tbe  passenger,  to  save  bis  life, 
Jumped  out  Tbe  question  in  this  case  from 
tbe  statements  made  at  tbe  first,  is  whether 
defendant's  negligence  put  this  matter  In 
shape,  whether  It  was  tbe  fellow  servants 
did  It  or  whetber  It  was  contributory  negli- 
gence because  the  plaintiff  was  not  where  be 
ought  to  be,  and  these  are  all  based  from 
tbe  statements  I  gather.  Of  course,  I  don't 
know  what  the  defense  Is  yet  and  on  tbe 
objection  I  bold  that  It  Is  wholly  immaterial, 
whether  be  could  have  stood  In  some  place 
and  not  have  got  hart  That  Isn't  the  ques- 
tion If  these  other  matters  came  up,  If  the 
danger  was  put  there  and  apparent  to  blm, 
and  be  was  frightened  by  the  negligence  of 
the  defendant' " 

The  plaintiff  In  error  Insists  that,  after  tbe 
exception  had  been  jioted  on  tbe  record  to 
tbe  above  statement  of  the  court,  tbe  court 
said  to  tbe  Jury  to  pay  no  attention  to  his 
remarks;  that  tbe  effect  of  the  statement 


was  to  prejudice  the  rights  of  tbe  plaintiff 
in  error  on  tbe  trial  of  tbe  cause;  and  fur- 
ther Insists  that  the  statement  did  not  touch 
the  law  of  this  case  in  any  respect,  because 
be  likened  the  condition  of  a  man  volimtar- 
lly  working  In  a  dangerous  place  to  a  pas- 
senger upon  a  railway  train,  who,  upon  pay- 
ing his  fare,  assumed  no  risks  whatever,  but 
was  entitled  to  the  presumption  that  he 
would  be  carried  safely  to  the  end  of  bis 
Journey;  and  that  the  Jury  were  misled  by 
this  erroneous  statement  of  tbe  trial  court, 
and  bis  subsequent  direction  to  tbe  Jury  to 
pay  no  attention  to  bis  remarks  was  of  little 
effect  The  plaintiff  In  error  then  discusses 
specifications  of  error  8,  4,  6,  6,  and  7,  and 
Insists  that  tbe  trial  court  In  giving  those  In- 
structions, erroneously  Instructed  the  Jury 
on  the  question  of  tbe  spragger.  These  five 
specifications  are  as  follows: 

"If  you  find  by  a  preponderance  of  tbe 
weight  of  the  testimony  that  tbe  defendant 
knowingly  employed — and  when  I  say  tbe  de- 
fendant I  mean  the  manager  or  pit  boss,  I 
do  not  mean  one  of  the  fellow  servants  there 
that  was  working  with  Boyd — but  If  you 
find,  as  I  stated,  by  a  preponderance  of  tbe 
weight  of  the  testimony  In  this  case,  that  tbe 
company  employed  an  inexi)erlenced  sprag- 
man,  and  you  further  find  that  by  reason  of 
this  employment  of  tbe  spragman  tbe  cars 
ran  away,  and  you  further  find  that  tbe 
plaintiff,  to  escape  what  be  thought  was  Im- 
pending danger,  as  a  reasonable  and  prudent 
person  in  trying  to  make  his  escape,  be  wan 
Injured  without  fault  on  the  part  of  the 
plaintiff,  then  It  will  .be  your  duty  to  find  a 
verdict  for  the  plaintiff  In  an  amount  to  com- 
pensate him  for  the  injury  he  received  and 
tbe  suffering  be  received  by  reason  of  tbe  in- 
jury. 

"Tbe  court  Instructs  you,  gentlemen  of  the 
Jury,  that  If  tbe  defendant  knew  that  this 
boy  was  acting  as  spi-agman.  If  tbe  pit  boss, 
representing  tbe  defendant,  knew  that  be 
was  acting  as  spragman,  although  be  was 
employed  In  some  other  work,  but  if  they 
permitted  blm,  knowing  that  he  was  working 
as  spragman  part  of  tbe  time,  then  they 
would  be  held  liable,  If  yon  further  find  be 
was  an  incompetent  spragman. 

"The  court  Instructs  you,  gentlemen  of  tbe 
Jury,  further,  that  If  the  danger  offered  to 
the  plaintiff  before  bis  Injury  by  cars  rush- 
ing on  him  and  these  cars  coming  down  were 
caused  by  the  negligence  of  tbe  defendant  as 
I  have  Instructed  you  heretofore  by  reason 
of  tbe  employment  of  an  Incompetent  sprag- 
man, then  tbe  plaintiff  would  not  be  held  and 
required  to  take  the  safest  shoot  for  hls' 
safety,  but  he  would  only  have  to  exercise 
care,  reasonable  care,  at  the  moment  of  ttie 
danger  appearing  to  him;  though  It  appeared 
afterwards  that  he  had  attempted  a  danger^ 
ous  way  to  extricate  himself  from  a  situa- 
tion, he  would  not  be  cut  off  because  he  took 
a  dangerous  route,  when  without  fault  on 
bis  part  his  danger  came  upon  him  and  was 
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caused  by  fhe  negligence  of  tbe  defendant 
employing  an  Incompetent  spragman. 

"But,  gentlemen  of  the  Jury,  before  you 
con  find  for  tbe  plaintiff  In  this  case,  you 
must  find  tbat  tbe  defendant  knew  that  this 
incompetent  man  was  worliing  as  spragman; 
that  is,  you  must  find  that  he  was  incom- 
petent, from'  the  testimony.  And  then  you 
must  further  find  that  tbe  defendant  knew 
it,  or  by  tbe  exercise  of  ordinary  diligence 
would  have  known  it  from  bis  working  from 
time  to  time  in  that  situation. 

"That  would  be  the  only  way  that  you 
could  find  for  the  plaintiff  against  the  de- 
fendant, would  be  to  find  from  the  testimony 
by  a  preponderance  of  tbe  weight  of  the  evi- 
dence tbat  the  company  employed  an  incom- 
petent man  and  knew  it,  or  as  a  reasonable 
person  should  have  known  it,  exercising  or- 
dinary care  would  have  known  bis  incompe- 
tency." 

All  those  five  specifications  are  separate 
charges  on  the  subject  of  the  defendant  em- 
ploying an  inexperienced  spragman,  and  tbe 
defendant's  negligence  by  reason  of  tbe  em- 
ployment of  an  incompetent  spragman;  and 
that  before  the  jury  could  find  for  tbe  plain- 
tiff they  must  find  tbat  the  defendant  knew 
that  this  Incompetent  man  was  working  as 
spragman;  and  they  must  find  that  the  man 
was  an  incompetent  man,  and  tbe  defendant 
knew  it,  or  by  exercising  ordinary  care 
would  have  known  of  his  incompetence. 

Plaintiff  in  error  Insists  that  there  was  al>- 
solutely  no  evidence  whatever  in  this  case 
that  an  incompetent  man  acted  as  spragman. 
Plaintiff  below,  defendant  In  error  here.  In- 
troduced Arthur  Jones  as  a  witness,  who  act- 
ed as  spragman  at  the  time  of  the  accident 
in  Question  who  testified,  among  other  things, 
as  follows:  "Q  I  will  ask  you  if  you  sprag- 
ged  in  the  mine  No.  4  in  March  of  this  year 
at  a^y  day?  A.  Yes,  sir.  Q.  What  day 
was  that?  A.  The  day  Isaac  got  hurt  Q. 
Did  you  let  a  trip  of  coal  cars  get  away 
from  you  that  day?  A.  No,  sir;  they  didn't 
get  away  from  me.  Q.  They  went  down 
faster  than  ordinary,  did  they?  A.  No,  sir. 
Q.  How  many  trips  of  coal  cars  did  you 
sprag  that  day?  A.  I  don't  remember.  Q. 
Tell  the  jury  bow  many?  A.  Two  or  three, 
I  think.  Q.  Did  you  let  any  of  those  two  or 
three  get  away  from  you?  A.  No,  sir.  Q. 
Spragged  them  all?  A.  Yes,  sir.  Q.  Check- 
ed them  so  that  they  went  down  as  they  al- 
ways do?  A.  Yes,  sir.  Q.  Tbat  was  the 
first  day  you  spragged  for  tbe  Southwestern 
Development  Company?  A.  No,  sir;  I  sprag- 
ged before.  Q.  Occasionally?  A.  Yes,  sir. 
Q.  You  are  sure  that  while  you  were  sprag- 
glng  tbat  day  tbat  Isaac  got  hurt  that  none 
of  these  coal  cars  got  away?  A.  Yes,  sir. 
Q.  You  are  still  in  the  employ  of  the  coal 
company?  A.  Yea,  sir.  Q.  They  didn't  sub- 
pceua  you  here?  A.  No,  sir."  On  cross-ex- 
amination: "Q.  You  say  you  bad  spragged 
for  some  time  past.  When  did  you  do  your 
first  spragglng  in  that  mine?    A.  I  don't  re- 


member. Q.  Was  It  a  long  time  or  a  very 
short  time  before  the  accident?  A.  Shortly 
before  that  Q.  How  long,  a  month?  A. 
No,  two  or  three  days.  Q.  Tbat  was  the  first 
spragglng  you  bad  done  before?  A.  No,  sir ; 
not  tbe  first.  Q.  When  was  tbe  first  sprag- 
glng you  ever  did  in  there?  A.  I  don't  re- 
member. Q.  Tbat  was  a  long  time  l>efore 
that?  A.  Yes,  sir.  Q.  Well,  your  ordinary 
duties  were  to  remove  empties,  but  you  were 
frequently  called  on  to  do  spragglng?  A. 
Yes,  sir.  Q.  Both  by  Boyd  and  Calloway? 
A.  Yes,  sir."  On  redirect  examination:  "Q. 
What  did  you  do  after  you  spragged  tbis 
trip  of  cars?  A.  Went  to  tbe  cage  where 
Isaac  was.  Q.  Where  did  you  find  the  trip? 
A.  Stopped.  Q.  Where?  A.  On  the  loaded 
track.  Q.  Any  cars  piled  up  there?  A.  No, 
sir." 

Defendant  In  error  also  introduced  Jim 
Galloway  as  a  witness,  who  testified, 
amongst  other  things,  as  follows:  "Q.  How 
did  that  trip  of  cars  come  down  that  yon 
didn't  sprag  (meaning  the  trip  In  controversy 
at  the  time  of  tbe  accident  to  Boyd)?  A. 
They  come  pretty  fast  Q.  You  don't  know 
whether  they  was  spragged  or  not,  do  you? 
A.  They  were  spragged  up  pretty  well.  Q. 
When  did  you  notice  they  were  spragged 
pretty  well?  A.  I  went  back  to  finish  caging 
them  out  after  we  carried  Isaac  out  Q. 
Do  you  know  whether  they  (meaning  the 
trip  of  cars  in  controversy)  went  Into  the 
sump  (meaning  the  bottom  of  the  shaft 
where  the  cages  landed)?  A.  No,  sir;  they 
didn't  go  into  tbe  sump.  Q.  Where  did  they 
stop?  A.  AlMut  two  feet  from  the  sump." 
On  redirect  examination:  "Q.  Did  you  tell 
Isaac  Boyd  that  day  that  you  sent  this  Ar- 
thur Jones  up  there  to  do  that  spragglng? 
A.  Why  he  knowed  the  boy  was  doing  the 
spragglng.  I  was  there.  I  told  Isaac  what 
I  was  going  to  do  that  day.  Q.  Did  you  al- 
ways consult  him  before  directing  the  men 
where  to  go  to  work?    A.  I  told  him  then." 

Plaintiff  in  error  Insist  that  these  two  wit- 
nesses for  defendant  in  error,  as  to  which 
there  is  no  contradictory  evidence  in  the  rec- 
ord, leaves  no  controversy  upon  the  proposi- 
tion that  the  spragman  was  not  negligent 
and  made  no  mistake  or  error  of  any  kind, 
and  performed  the  duties  of  spragman  on 
this  particular  occasion  when  Boyd  was  in- 
jured as  well  as  any  one  could  have  done; 
these  being  the  only  two  witnesses  who  knew 
of  the  situation,  and  testified  that  the  cars 
were  well  spragged,  and  that  this  duty  was 
well  performed. 

It  appears  from  tbe  record  that  a  man  by 
tbe  name  of  TDllver,  and  the  defendant, 
Boyd,  were  cagemen;  that  Calloway  was 
spragman,  and  Jones  pushing  empties;  tbat 
on  the  day  in  question  Tollver,  one  of  tbe 
cagers,  became  ill,  and  with  the  knowledge  of 
each  of  the  other  three  men  left  his  work  and 
went  out  of  the  mine  temporarily,  and  these 
three  men  filled  the  places  of  the  four,  Cal- 
loway leaving  tbe  spragglng  and  going  to  as- 
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sist  the  defendant  In  error,  Boyd,  In  caging, 
and  calling  on  Jones  to  do  the  spragglng  un- 
til such  time  as  one  of  the  pit  bosses  should 
come  along  so  they  could  get  word  to  some- 
one to  send  them  an  additional  man  to  take 
Toliver's  place.  But  plaintiff  In  error  In- 
sists that  there  is  absolutely  no  question  of 
incomi)etency  on  the  part  of  Jones  who  had 
been  doing  similar  work  for  a  long  time  past, 
as  shown  in  his  testimony  above  quoted,  and 
that  the  court  erred  in  giving  the  five  char- 
ges with  reference  to  the  inexperience  and  in- 
competence of  Jones,  when  there  was  no 
proof  in  the  record  to  show  any  Incompe- 
tence whatever  on  the  part  of  Jones,  and 
that  the  case  should  be  reversed  for  giving 
these  erroneous  charges. 

Under  the  third  head,  plaintiff  in  error  dis- 
cusses the  second  and  eighth  specifications 
of  error;  the  second  being:  "The  court  in^ 
■tracts  the  Jury  to  return  a  verdict  for  the 
defendant"  And  the  eighth  that  "the  trial 
court  erred  In  overruling  plaintiff  in  error's 
motion  for  a  new  trial." 

It  appears  from  the  record  that  the  defend- 
ant in  error  was  an  adult,  33  years  old,  and 
had  worked  as  a  practical  miner  from  five 
to  seven  years  prior  to  this  accident,  and  for 
five  or  six  months  immediately  prior  to  this 
accident  had  been  working  as  eager  at  the 
bottom  of  the  particular  shaft  where  be  was 
injured  at  the  time  in  question.  That  on  the 
day  of  the  accident  there  were  four  men  en- 
gaged In  the  work  of  receiving  loaded  cars 
from  the  different  portions  of  the  mine  put- 
ting them  upon  the  cage,  or  "caging"  them, 
as  they  called  it,  and  hoisting  tbem  out  of 
the  mine,  and  receiving  empty  cars  returned 
to  the  mine  and  distributing  them  out  on  the 
tracks  where  they  were  to  be  carried  back  In 
various  portions  of  the  mine  to  be  reloaded. 
That  these  four  persons  were  defendant  in 
error,  Boyd,  Hunt  Tollver,  Jim  Calloway,  and 
Arthur  Jones.  They  were  all  grown  men, 
except  Jones,  who  was  17  years  old.  That 
shortly  preceding  the  Occident  Boyd  and  Tol- 
lver had  been  doing  the  caging  at  the  bottom 
of  the  shaft,  Calloway  had  been  doing  the 
sprogging,  .which  was  effected  by  means  of 
small  sticks  i)ut  In  between  the  spokes  and 
felloes  of  the  wheel  in  such  a  way  as  to 
operate  as  a  brake  and  slow  down  the  speed 
of  the  cars  as  they  approached  the  bottom  of 
the  shaft  Jones  bad  been  engaged  in  push- 
ing empty  cars.  About  noon  Tollver  became 
sick  and  quit  work  and  went  out  of  the  mine, 
and  Calloway  then  took  Toliver's  place  In 
assisting  Boyd  In  the  work  of  caging,  and 
also  took  Jones'  place  in  pushing  empties 
away  from  the  bottom  of  the  shaft,  and 
these  three  men,  Boyd,  Galloway,  and  Jones, 
voluntarily  undertook  to  do  the  work  or- 
dinarily done  by  the  four  men,  Boyd,  Callo- 
way, Jones,  and  Tollver,  during  Toliver's 
Illness,  until  they  could  communicate  with 
some  ofllcial  or  superintendent  of  the  com- 
pany who  could  send  another  man  to  take 
Toliver's  place.    It  was  while  these  three 


men  w'ere  thus  engaged  that  the  accident  to 
Boyd  occurred. 

The  plaintiff  in  this  action  alleged:  First, 
that  the  defendant  was  negligent  in  employ- 
ing incompetent  labor  to  sprag  strips  of  cars; 
and,  second.  In  not  using  and  exercising  prop- 
er care,  caution,  and  skill  in  bracing,  casing, 
and  timbering  said  shaft  and  providing 
proper  means  of  escape  from  danger  at  the 
place  where  plaintiff  was  at  work,  and  In 
not  properly  bracing,  casing,  and  timbering 
the  same  so  as  to  prevent  accident  from  in- 
jury from  improperly  handling  cars  laden 
with  coal,  and  a  proper  means  of  escape  from 
danger  at  and  around  the  place  where  the 
plaintiff  was  at  work. 

Defendant  In  error  states  In  bis  brief  that 
he  abandoned  the  theory  of  negligent  con- 
struction, and  relied  entirely  upon  the  theory 
of  the  negligent  operation  of  the  mine  and 
specifically  charged  defendant  with  negli- 
gence hi  ox)eratlng  and  handling  Its  coal  cars 
and  Increasing  his  danger  by  permitting  a 
boy  of  tender  years  to  catch  and  sprag  trips 
of  coal  cars.  Plaintiff  In  error  insists  that 
the  theory  of  defendant  in  error  Is  complete- 
ly refuted  by  the  testimony  of  the  defendant 
in  error  himself,  as  well  as  by  the  testimony 
of  his  co-workers  and  fellow  servants,  Jim 
Calloway  and  Arthur  Jones,  who  show  clear- 
ly In  their  testimony,  as  It  appears  in  the 
record  in  this  case,  that  Jones  not  only  was 
perfectly  competent  to  do  the  work  of  sprag- 
glng, but  on  this  particular  occasion  did  the 
spragglng  well;  and  while,  as  testified  to  by 
defendant  In  error  himself,  cars  frequently 
piled  up  and  wrecked  at  and  In  this  sump 
at  the  bottom  of  the  shaft,  yet  on  this  par- 
ticular occasion,  and  with  this  particular 
trip  of  cars,  they  did  not  pile  up,  and  did  not 
wreck,  but,  on  the  contrary,  ran  into  their 
proper  place  and  stopped  within  two  feet  of 
the  bottom  of  the  shaft,  where  they  could 
be  easily  placed  upon  the  cage  to  be  taken 
out  from  the  mine. 

Plaintiff  In  error  further  Insists  that  Jones 
was  not  employed  by  the  j)lalntlff  In  error 
j  to  do  the  spragglng,  but  he  was  put  in  this 
I  position  In  an  emergency  by  the  defendant  in 
j  error,  and  by  Calloway  as  co-worker  and  fel- 
i  low  servant  of  defendant  in  error,  to  flli  the 
j  vacancy  which  existed  by  reason  of  the  illness 
of  their  fellow  servant  Tollver,  when  Cal- 
:  loway,  with  the  knowledge  of  the  defendant 
I  In  error,  directed  Jones,  also  a  fellow  servant 
of  the  defendant  In  error,  to  temporarily  do 
!  this  spragglng  work.    This  was  all  done  with- 
!  out  the  knowledge  of  the  plaintiff  In  error, 
or  of  any  representative  of  the  plaintiff  in 
error,  for  these  men  were  waiting  to  get  In 
communication  with  the  representative  of  the 
plaintiff  In  error  to  supply  them  with  a  new 
man  to  take  Toliver's  place,  and  the  accident 
occurred  In  the  meanwhile.    But  under  the 
evidence  In  this  case  there  can  be  no  com- 
plaint of  Incompetency  on  the  part  of  Jones 
as  to  bis  spragglng,  for  It  Is  shown  by  the 
witnesses   for  the  defendant  In  error  that 
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Jones  did  his  work  well  on  this  occasion.  la 
the  testimony  of  William  Cameron,  who  stat- 
«d  that  he  was  United  States  mine  inspector 
for  the  Indian  Territory,  and  had  on  several 
occasions  examined  the  mine,  he  testified, 
amongst  other  things,  as  follows:  "From 
your  linowledge  and  experience  as  a  practical 
operator  of  mines  in  this  territory,  and  the 
experience  you  have  gained  by  representing 
the  government  as  mine  inspector  in  this  ter- 
ritory for  four  or  five  years,  will  you  please 
Icindly  state  in  your  examination  of  this  mine 
near  the  time  of  this  accident,  before  that 
and  after,  what,  If  anything,  you  discovered 
that  was  not  proper  in  the  construction,  main- 
tenance, or  timbering,  or  anything  of  that 
sort,  in  the  vicinity  of  this  accident  A.  I 
think  this  is  properly  constructed,  both  from 
a  practical  and  from  a  theoretical  view.  Q. 
Is  it  provided  with  proper  places  for  the 
miners  to  avoid  accidents  from  a  practical 
and  theoretical  standpoint?  A.  Xes,  sir." 
The  foregoing  was  the  only  testimony  in  the 
record  in  regard  to  the  construction,  mainte- 
nance, or  timbering,  or  anything  of  that  sort. 
In  the  vicinity  of  this  accident,  and,  as  here- 
tofore stated,  the  defendant  In  error  abandon- 
ed the  claim  for  damages  by  reason  of  any 
negligence  on  that  account.  On  recross-ex- 
amination,  Cameron,  United  States  mine  In- 
spector, was  questioned  as  follows:  "Q.  I 
understand  you  to  say,  if  he  had  attempted 
to  get  away  from  what  he  believed  to  be 
dangerous,  that  It  would  have  been  an  unwise 
thing  for  him  to  do.  A.  The  wise  thing  for 
him  to  do  would  have  been  to  step  across  that 
entrance  there.  Q.  You  were  there  three  or 
four  days  afterward?  A.  Yes,  sir.  Q.  And 
you  were  not  menaced  by  any  danger,  and 
you  concluded  from  your  Judgment  at  that 
time  what  would  have  been  the  proper  thing 
to  do?  A.  Yes,  sir ;  I  saw  what  ^ould  have 
been  the  proper  thing  to  do.  Q.  But  you 
were  not  at  that  time  threatened  with  any 
danger,  were  you?    A.  Oh,  no." 

The  only  proposition  submitted  to  the  Jury 
by  the  trial  court'was  on  the  question  of  the 
incompetency  and  youthfuiness  of  the  sprag- 
man,  and  as  to  this  question  the  court  told 
the  Jury  that  the  defendant  In  error  must 
have  made  out  his  case  of  negligence  against 
the  plaintiff  in  error  by  the  pr^onderance 
of  the  testimony.  From  the  record  it  does 
not  appear  that  there  was  a  scintilla  of  evi- 
dence in  this  case  to  show  that  the  spragman, 
Arthur  Jones,  was  incompetent  in  any  way; 
but,  on  the  contrary,  the  evidence  shows  that 
he  properly  spragged  this  particular  trip  of 
cars  In  question,  and  that  he  was  engaged 
on  this  work  with  the  knowledge  and  assent 
of  the  defendant  In  error  himself.  Plaintiff 
In  error  Insists  that  the  court,  in  submittiug 
this  single  Issue  to  the  jury,  sought  to  avoid 
the  responsibility  that  clearly  fell  upon  him. 
In  Patton  v.  Railway  Co.,  170  U.  S.  658,  21 
Sup.  Ct.  27G,  45  L.  Ed.  301,  the  court  said: 
'•He  (the  court)  is  not  a  mere  moderator  of  a 
town   meeting,   submitting  questions   to   the 


Jury  for  determination,  nor  aimiriy  ruling  on 
the  admissibility  of  testimony,  but  one  who 
In  our  Jurisprudence  stands  charged  with  full 
responsibility."  In  Railway  Co.  v.  O'Brien, 
132  Fed.  593,  67  C.  O.  A.  421,  the  court  said, 
quoting  from  the  case  of  Wormell  v.  Railway 
70  Me.  397,  10  AU.  49,  1  Am.  St  Rep.  321: 
"There  la  no  presumption  of  negligence  on  the 
part  of  the  defendant  from  the  fact  alone 
that  an  accident  has  happened,  or  that  the 
plaintiff  has  received  an  injury  wliile  in  the 
employment  of  the  defendant  The  Circuit 
Oourt  of  Appeals,  In  Its  own  language  In  this 
case,  says:  "It  la  familiar  doctrine  that  in 
cases  between  employ^  and  employer  the  law 
does  not  presume  carelessness  or  n^ligence 
on  the  part  of  the  latter.  And  the  presump- 
tion In  the  case  before  us  Is  that  due  care  was 
exercised  by  the  company  In  respect  of  the 
condition  of  the  engine,  cars,  and  railroad 
track,  and  also  that  those  In  charge  of  the 
operation  of  the  train  performed  their  duty- 
No  logical  distinction  can  be  made  In  the 
application  of  this  presumption  of  perform- 
ance of  duty  between  the  mechanical  condi- 
tion of  the  engine  and  cars,  on  the  one  hand, 
and  the  operation  of  the  train,  upon  the  other. 
The  burden  of  proof  is  upon  him  who  asserts 
that  the  employer  was  negligent  This  bur- 
den cannot  be  discharged  by  mere  proof  of  the 
occurrence  of  the  accident  To  bold  other- 
wise would  be  to  Ignore  the  well-established 
and  long-settled  difference  between  the  rules 
which  govern  In  passenger  cases  and  those 
which  apply  when  the  relation  Is  that  of 
employer  and  employ^."  The  text-books  lay 
down  a  similar  rule  of  law.  In  Sutherland 
on  Damages  (volume  1  [2d  Ed.]  f  3),  It  Is  said: 
"The  right  to  damages  constituting  a  legal 
cause  of  action  requires  the  concurrence  of 
two  things:  That  the  party  claiming  them 
has  suffered  an  injury,  and  that  there  is  some 
other  person  who  Is  legally  answerable  for 
having  caused  It  If  one  suffers  an  Injury 
for  which  no  one  is  liable.  It  gives  no  legal 
claim  for  damages.  It  Is  damnum  absque  in- 
juria. *  •  •"  In  Watson  on  Damages 
(section  2),  It  is  said:  "Where  there  has  been 
no  violation  of  a  right  the  situation  Is  de- 
scribed as  damnum  absque  injuria,  in  which 
circumstances  a  recovery  is  not  permitted, 
no  matter  to  what  extent  the  plaintiff  may 
have  sustained  damages.  'One  cannot  al- 
ways look  to  others,'  it  has  been  said,  'to  make 
compensation  for  injuries  received.  Many  ac- 
cidents occur,  the  consequences  of  which  the 
sufferer  must  bear  alone.'  " 

The  testimony  of  the  defendant  in  error 
himself  shows  that  this  mifortunate  accident 
which  afflicted  him  so  severely,  was  the  result 
of  pure  thoughtlessness  and  carelessness  on  his 
part,  and  In  no  way  attributable  to  any  failure 
of  duty  or  improper  act  on  the  part  of  any  one 
else.  In  his  cross-examination,  he  testified  as 
follows:  "Q.  Now  you  say  you  had  given  the 
signal  yourself  to  the  engineer  which  caused 
the  east  cage  to  go  up,  and  the  west  cage  to 
come  down?    A.  Yes,  sir.    Q.  And  you  ran 
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under  the  west  cage  wben  yoa  had  signaled 
them  to  cmne  down,  and  knew  it  was  coming 
down?  A.  No,  sir.  Q.  Ton  Didn't?  A.  I  had 
bem  standing  their  eight  or  ten  minutes.  Q. 
Well,  you  hadn't  glren  any  other  signal  to 
stop  it,  had  you?  A.  No,  sir.  Q.  Well,  yoa 
knew  the  east  cage  had  started  np  under 
your  signal,  hadn't  It?  A.  Yes,  sir.  Q.  Then 
you  knew  the  other  one  must  be  coming 
down?  A.  It  hadn't  never  come;  I  was 
standing  there  waiting.  Q.  But  wben  one 
goes  up  the  other  one  comes  down?  A.  Yes, 
sir.  Q.  So  you  knew  that  while  one  was 
coming  up  the  other  came  down?  A.  Yes,  sir. 
Q>  The  fact  Is  that  you  thought  you  could 
get  through  out  onto  tlie  south  side  before  the 
west  cage  came  down?  A.  Yes,  sir;  It  hadn't 
never  come,  and  I  thought  I  could  cross  be- 
fore it  reached  the  bottom.  Q.  And  yon 
missed  your  chance,  and  it  caught  you  before 
yon  got  np,  didn't  It?  A.  Yes,  sir.  Q.  That 
is  a  fact,  Isn't  It?  A.  Yes,  sir."  As  the  evi- 
dence of  Arthur  Jones  and  Calloway,  which 
is  uncontradicted  in  the  record  by  any  other 
evidence,  shows  that  the  spragging  of  the 
cars  on  this  occasion  was  well  done,  and  the 
testimony  of  Cameron  shows  that  the  mine 
was  properly  and  safely  constructed,  with 
proper  places  of  escape  from  anticipated  ac- 
cidents, the  plaintiff  in  error  insists  that  the 
court,  under  the  Patton  and  O'Brien  Cases, 
which  are  binding  upon  this  court,  should 
have  sustained  bis  motion  to  direct  a  verdict 
for  the  defendant,  and  that  In  consequence 
the  case  should  be  reversed. 

Counsel  for  defendant  in  error,  in  rebut- 
ting the  assignment  of  error  that  the  ver- 
dict was  not  sustained  by  sufTicieut  evidence, 
cites  the  case  of  Spring  Valley  Coal  Co.  v. 
Chlaventone,  214  111.  314,  73  N.  B.  420,  and 
quotes  the  statement  made  by  the  court,  in 
the  decision  of  that  cause,  that  the  appellant 
was  guilty  of  gross  negligence  In  permitting 
loaded  coal  cars,  as  disclosed  in  that  3ase, 
to  run  down  an  Incline  by  only  being  sprag- 
ged.  The  court  said:  "There  are  five  counts 
In  the  declaration,  so  counsel  say  in  their 
brief;  but,  since  the  declaration  is  not  ab- 
stracted, we  take  it  for  granted  that  the 
declaration  Is  properly  drawn,  and  will  sup- 
port a  verdict  ui>on  any  tlieory  of  the  evi- 
dence. We  are  not  required  to  look  at  the 
record  and  see  what  the  declaration  says, 
and  no  complaint  is  made  of  Instructions  giv- 
en, or  any  rulings  by  the  court  on  the  trial, 
and  only  one  refused  instruction  is  com- 
plained of."  It  appears  that  on  the  21st  day 
of  November,  1902,  while  engaged  in  pushing 
a  car  of  rock  out  on  what  Is  called  the  south- 
west of  the  north  fifth,  he  was  struck  by 
a  car  of  coal  coming  down  the  north  fifth 
and  killed.  This  north  fifth  was  a  passage- 
way leading  from  the  coal  to  the  southwest 
entry,  leading  to  the  shaft.  The  allegations  in 
the  declaration  not  being  shown,  and  the  cir- 
cumstances of  the  accident  occurring  some- 
where In  the  mine  wliore  loaded  coal  cars 
were  permitted  to  run  down  by  themselves, 


make  It  an  entirely  different  case  from  the 
case  at  bar,  where  the  only  complaiut  is 
that  an  inexperienced  and  incompetent  sprag- 
man  is  alleged  to  have  been  the  cause  of  the 
accident  to  the  defendant  in  error.  The  de- 
fendant in  error  cites  cases  from  the  Court 
of  Appeals  of  the  Indian  Territory,  to  the 
effect  that,  where  the  evidence  Is  conflicting, 
It  is  the  general  rule  In  appellate  courts  not 
to  set  aside  a  verdict.  This  is  undoubtedly 
a  correct  statement  of  the  rale  in  cases  where 
the  evidence  is  conflicting.. 

The  defendant  in  error  cites  cases  to  estab- 
lish the  proposition  that  the  law  does  not 
require  direct  or  positive  evidence  of  neg- 
ligence as  a  canse  of  action  or  as  a  defense. 
It  may  be  Inferred  from  circimistances.  In 
Atchison,  Topeka  &  Santa  F6  By.  Co.  v. 
Brassfleld,  61  Kan.  167,  32  Pac.  814,  the  court 
said:  "The  jury  were  not  permitted  to  in- 
fer negligence  from  any  circumstances  relat- 
ed in  evidence,  but  were  In  effect  limited  to 
such  circumstances  only  as  justified  a  reason- 
able Inference  of  negligence.  The  Instruc- 
tion might  have  been  elaborated  with  profit, 
but  no  fuller  statement  of  the  law  upon  the 
subject  wns  requested,  and  we  cannot  say  the 
court  committed  any  error  in  giving  the  in- 
struction quoted."  In  Garrett  v.  C.  &  N.  W. 
Ry.  Co„  36  Iowa,  122,  the  court  say:  "In 
order  to  entitle  the  plabitiff  to  recover,  she 
must  show,  among  other  facts,  that  the  in- 
jury complained  of  resulted  from  the  negli- 
gence of  the  defendant  The  burden  of  proof 
Is  upon  her,  and  the  mere  fact  that  the  fire 
was  caused  by  the  escape  of  sparks  from  its 
engine  does  not  make  a  prima  facie  case  of 
negligence.  Gandy  v.  Chicago,  etc.,  Ry.  Co., 
80  Iowa,  420,  6  Am.  Rep.  682.  And,  as  was 
said  in  that  case,  the  plaintiff  must  aver 
negligence,  and,  of  course,  the  burden  of 
proof  is  upon  him,  and  as  the  mere  fact  of 
Injury  does  not  In  either  case  prove  negli- 
gence or  other  wrong  upon  the  defendant,  so 
it  does  not  in  this." 

The  defendant  In  error  cites  many  cases  to 
establish  the  proposition  that  an  accident 
may  itself  establish  a  prima  facie  case  of 
negligence  against  a  defendant,  and  cast 
upon  him  the  burden  of  proof,  to  show  that 
such  accident  occurred  without  his  fault,  and 
states  this  tnle  has  often  been  applied  in 
cases  of  injuries  to  passengers  by  railroads 
or  other  common  carriers.  We  are  of  the 
opinion  that  accidents  that  hapi)en  where 
passengers  have  been  Injured  are  not  ap- 
plicable to  the  case  at  bar,  and  that  the 
voluminous  citation  of  authorities  In  regard 
to  accidents  to  passengers  on  railroad  trains, 
stage  coaches,  and  steamboats  can  have  no 
application  to  the  question  involved  in  this 
case. 

Defendant  in  error  cites  authorities  to 
establish  the  proposition  that  the  law  so 
far  recognizes  the  frailty  of  human  nature 
as  to  excuse  the  plaintiff,  under  the  strain  of 
a  great  and  sudden  danger,  from  a  tempo- 
rary lapse  of  judgment  or  discretion,  which 
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would  bare  been  calculated  to  lead  tbem  to 
pursue  tbe  safest  possible  course  open  to 
tbem  under  tbe  circumstances.  In  Matbews 
V.  Daly-West  Min.  Co.,  27  Utah,  198,  75 
Pac.  722,  wbere  tbe  plaintiff  was  employed  in 
defendant's  mill  as  a  repairman,  and  was  In- 
formed  by  its  sut^erlntcndent  tbat  be  was 
going  to  sbut  tbe  mill  down  for  balf  an  bour 
for  repairs,  as  was  tbe  custom  when  repairs 
were  being  made,  and  requested  plaintiff  to 
perform  tbat  duty,  plaintiff  began  working, 
and  leaned  orer  a  belt  to  tighten  a  cap, 
wben  tbe  superintendent  gave  the  order  to 
start  the  mill,  without  tbe  customary  warn- 
ing, and  plaintiff  was  Injured.  Tbe  court 
said:  "It  is  also  well  settled  tbat  tbe  neg- 
ligence of  tbe  master  is  not  among  tbe  risks 
so  assumed  by  the  servant  Therefore  wben 
tbe  servant.  In  tbe  discbarge  of  bis  duties. 
Is  In  a  position  which  is,  under  the  condi- 
tions which  then  exist,  naturally  safe,  but  is 
suddenly  made  dangerous  by  tbe  negligence 
of  the  master,  and  injury  to  tbe  servant  is 
Immediately  caused  thereby,  the  master  la 
liable."  It  will  be  readily  observed  that 
the  statement  In  the  case  Just  cited  has  no 
application  to  the  facts  In  the  case  at  bar, 
as  In  the  case  at  bar  no  order  was  given  by 
tbe  plaintiff  In  error,  or  by  Its  superin- 
tendent, foreman,  or  other  agent  or  agents  of 
the  plaintiff  in  error.  In  Stokes  v.  Salton- 
stall,  38  U.  S.  181,  10  L.  Ed.  116,  the  court 
said:  "The  third  instruction  also  announces 
a  principle,  which  we  think  stands  supported 
by  tbe  soundest  reason,  and  we  should  there- 
fore adopt  It  as  being  correct.  If  it  were 
altogether  a  new  question.  But  this,  too,  is 
In  accordance  with  the  doctrine  of  Lord  El- 
lenborougb,  In  which  he  says,  that,  to  enable 
the  plaintiff  to  sustain  tbe  action.  It  Is  not 
necessary  tbat  be  should  have  been  thrown 
off  the  coach.  It  is  sufficient  if  be  were  plac- 
ed, by  tbe  misconduct  of  tbe  defendant,  in 
such  a  situation  as  obliged  him  to  adopt  the 
alternative  of  a  dangerous  leap,  or  to  re- 
main, at  certain  peril.  It  that  position  was 
occasioned  by  the  fault  of  tbe  defendant,  tbe 
action  may  he  supported.  On  tbe  other  baud. 
If  tbe  plaintiff's  act  resulted  from  a  rash 
apprehension  of  danger,  which  did  not  exist, 
and  tbe  injury  which  he  sustained  la  to  be 
attributed  to  rashness  and  imprudence,  he  Is 
not  entitled  to  recover."  In  3  Cyc.  p.  351, 
It  Is  said:  "A  Judgment  based  on  a  verdict 
which  Is  altogether  unsupported  by  evidence, 
or  against  tbe  uncontradicted  evidence  nnd 
every  legitimate  inference  deducible  there- 
from, will  be  reversed.  *  *  *  As  also 
wbere  the  appellate  court  Is  confined  to  a  re- 
view of  questions  of  law,  tbe  findings  of  fact 
by  the  verdict  are  conclusive,  unless  entirely 
unsupported,  and  the  objection  is  thus  prop- 
erly raised  as  to  tbe  question  of  law.  •  ♦  • 
And  wbere  the  verdict  Is  manifestly  against 
the  evidence,  tbe  judgment  will  be  reversed, 
notwithstanding  the  trial  court  had  refused 
to  set  aside  the  verdict."  In  Railway  Co.  v. 
Murray,  55  Ark.  248,  18  8.  W.  50,  16  L.  R. 


A.  787,  29  Am.  St  Bep.  82,  the  court  said: 
"In  order  to  render  tbe  railroad  company 
liable  for  Injuries  received  in  an  effort  to 
escape  an  -apprehended  danger,  there  moat 
have  been  a  reasonable  cause  of  alarm  oo 
casioned  by  the  negligence  or  misconduct  of 
the  company.  If  the  effort  of  tbe  passenger 
to  escape  resulted  from  a  rash  apprebensloa 
of  danger  which  did  not  exist,  and  the  In- 
jury which  he  sustained  Is  to  be  attributed 
to  rashness  and  imprudence,  he  Is  not  en- 
titled to  recover."  In  Johnson  ▼.  Jones,  16 
C3olo.  138,  26  Pac.  684,  from  the  Supreme 
Court  of  Colorado,  it  Is  said:  "•  •  • 
That  tbe  court  will  never  Interfere  with  the 
verdict  of  a  Jury  unless:  'Upon  the  whole 
record.  It  appears  that  the  Jury  acted  so  un- 
reasonably in  weighing  testimony  as  to  sug- 
gest a  strong  presumption  tbat  their  minds 
were  swayed  by  passion  or  prejudice,  or 
that  they  were  governed  by  some  motive 
other  than  that  of  awarding  impartial  jus- 
tice to  the  contending  parties.'  " 

The  defendant  in  error  states  in  his  brief 
that  the  plaintiff  in  error  attempts  to  show 
that  Arthur  Jones  was  a  competent  laborer, 
and  says  his  age  could  not  be  more  than  12 
years,  although  he  testified  he  was  17  years 
of  age.  In  Moiaske  v.  Ohio  Coal  Co.,  86 
Wis.  220,  56  N.  W.  475,  in  speaking  of  the 
rule  In  regard  to  the  immaturity  of  children, 
the  court  says:  "The  rule  recognizes  the  im- 
maturity of  children  of  such  tender  years, 
their  lack  of  Judgment  and  will  and  concen- 
tratlon  of  purpose,  the  existence  of  which 
conditions  all  experience  has  proved,  and 
fixes  the  age  wben  tbe  presumption  of  ca- 
pacity arises  at  14  years.  In  analogy  to  that 
rule,  and  having  due  regard  to  what  we 
deem  most  persuasive  considerations  of  pab> 
He  policy,  we  hold  that  on  the  proofs  In 
this  case  tbe  presumption  of  law  is  tlutt  the 
boy  employed  by  the  coal  company  to  give 
tbe  signals  was  incompetent  for  tbat  duty, 
and  that  the  company  employed  him  at  its 
peril  of  being  able  to  prove,  if  sued  for  in- 
juries resulting  from  bis  negligence,  that 
he  wj^s  In  fact  competent  We  hold  further 
tbat  the  defendant  has  not  proved  conclusive- 
ly the  competency  of  the  boy,  and  hence  that 
the  verdict  finding  him  Incompetent  cannot 
be  disturbed."  In  Grand  Trunlt  Railway 
Company  v.  Ives,  144  U.  S.  408.  12  Sup.  Ct 
0.79,  36  L.  Ed.  486,  tbe  court  said:  "It  is  only 
wbere  tbe  facts  are  such  that  all  reasonable 
men  must  draw  tbe  same  conclusion  from 
them  tbat  the  question  of  negligence  ia  ever 
considered  as  one  of  law  for  the  court" 

Defendant  in  error  cites  the  case  of  Kamln- 
ski  V.  Tudor  Iron  Works,  167  Mo.  462,  67 
S.  W.  221,  to  establish  the  proposition  that 
the  defense  of  contributory  negligence  In- 
terposed by  the  defendant  is  In  the  nature 
of  a  plea  of  confession  and  avoidance,  and 
it  has  been  held  for  that  reason  by  this  court 
it  must  be  specially  pleaded  by  the  defendant 
to  be  available  to  hhn.    But  the  court  say: 
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«•  •  •  (fjjg  averment  of  an  answer  that 
another  or  others  than  defendant  did  the  act 
'which  defendant  is  charged  with  having 
done,  to  the  Injury  of  a  plaintiff,  is  nothing 
more  than  a  denial  of  the  averments  of  the 
petition  that  defendant  is  guilty  of  the 
charges  made  as  the  basis  of  plaintiff's  cause 
of  action,  and  the  rule  has  ever  been  that 
anything  may  be  shown  under  a  general  de- 
nial which  tends  to  prove  that  the  cause  of 
action  stated  never  existed."  In  2  Labatt's 
Master  &  Servant,  p.  1301,  It  is  said:  "A 
master  is  not  bound  to  indemnify  one  serv- 
ant for  Injuries  cansed  by  the  negligence 
of  another  servant  in  the  same  common 
employment  as  himself,  unless  the  negligent 
servant  was  the  master's  representative. 
With  respect  to  servants  In  a  common  em- 
ploy, the  master  cannot  be.  made  answerable 
for  an  Injury  caused  to  one  servant  by  the 
negligence  of  another.  Vose  v.  Lancashire 
&  Y.  R.  Co.,  2  Hurlst  &  N.  728,  4  Jur.  N. 
8.  364,  27  Ia  J.  Bxch.  N.  S.  249.  'Where  sev- 
eral persons  are  employed  in  the  same  gen- 
eral service,  and  one  is  injured  from  the 
carelessness  of  another,  the  employer  is  not 
responsible.'  Byan  v.  Cumberland  Valley  B. 
Co.,  28  Pa.  884.  'An  employer  is  not  liable 
to  one  of  his  agents  or  servants  for  the  neg- 
ligence of  another  of  his  ag^ents  or  serv- 
ants engaged  In  the  same  general  business.' 
Coon  V.  Syracuse  ft  U.  K.  Co.,  5  N.  Y.  482; 
Id.,  6  Barb.  231.  A  master  'Is  not  liable  to 
one  agent  or  servant  for  an  injury  resulting 
from  the  negligence  or  misconduct  of  another 
agent  or  servant  while  engaged  in  a  com- 
mon business  with  him,  but  without  any  bu- 
perior  authority  or  control  over  him.'  Mad 
Biver  ft  L.  Bk  R.  Go.  V.  Barber,  6  Ohio  St 
641,  67  Am.  Dec.  812.  The  master  is  not 
liable  to  a  servant  for  injuries  resulting 
from  the  negligence  of  a  fellow  servant  en- 
gaged in  the  same  general  line  of  duty,  where 
the  negligent  act  Is  performed  in  the  capaci- 
ty of  servant'  Indiana  Car  Co.  v.  Parker, 
100  Ind.  181.  'The  employer  Is  not  liable 
for  Injuries  suffered  by  one  employ^,  solely 
through  the  carelessness  or  negligence  of  an- 
other employ^  of  the  same  master,  engaged 
In  the  same  general  business.'  Columbus  & 
I.  0.  B.  Co.  V.  Arnold,  31  Ind.  174,  99  Am. 
Dec.  615.  The  employer  Is  liable  to  the  serv- 
ant for  negllgeuce  of  a  fellow  servant  only 
when  the  employer's  own  negligence  'contrib- 
utes to  the  injury,  or  when  the  other  serv- 
ant occupies  such  a  relation  to  the  injured 
party,  or  to  his  employment  In  the  course 


of  which  his  Injury  was  received,  as  to  make 
the  negligence  of  such  servant  the  negligence 
of  the  employer.'  Quebec  S.  S.  Co.  v.  Mer- 
chant 138  U.  S.  875,  10  Sup.  Ct  897,  83  L. 
Ed.  656."  In  Bailey  on  Master's  Liability 
for  Injuries  to  Servant,  p.  403,  the  theory  of 
the  Supreme  Court  of  the  United  States  Is 
stated  In  regard  to  the  direction  of  a  ver- 
dict: "It  is  the  settled  law  of  this  court 
that  when  the  evidence  given  at  the  trial, 
with  all  Inferences  which  the  jury  could 
justifiably  draw  from  It  is  insufficient  to 
support  a  verdict  for  the  plaintiff,  so  that 
such  a  verdict,  If  returned,  must  be  set  aside, 
the  court  is  not  bound  to  submit  the  case  to 
the  jury,  but  may  direct  a  verdict  for  the  de- 
fendant" 

We  have  endeavored  to  examine  as  many 
of  the  cases  cited  by  the  defendant  in  er- 
ror as  we  could  secure,  and  from  none  of 
them  do  we  find  any  rule  or  principle  of  law 
that  will  enable  us  to  draw  a  conclusion  that 
any  negligence  had  been  established  by  the 
proof  In  this  case,  nor  are  there  any  Infer- 
ences that  can  be  drawn  from  the  proof  that 
would  bind  the  defendant.  This  was  an  ex- 
ceedingly unfortunate  accident  to  the  de- 
fendant In  error,  but,  under  the  law,  can 
the  plaintiff  in  error  be  held  liable  for  dam- 
ages, where  there  is  not  a  scintilla  of  evi- 
dence that  It  or  any  of  Its  representatives, 
were  responsible  for  the  conditions  existing 
at  the  time  this  accident  occurred?  It  was 
in  evidence  that  Calloway,  the  fellow  serv- 
ant of  the  defendant  In  error,  said:  "Look 
out!"  And  it  Is  supposed  he  was  referring 
to  tbe  trip  of  coal  cars  coming  down  that 
were  being  spragged  by  Arthur  Jones.  But 
it  is  conclusively  shown  that  the  trip  of 
teal  cars  was  properly  spragged,  and  that 
no  accident  could  have  resulted  to  the  de- 
fendant in  error  had  be  remained  at  the 
place  he  occupied.  We  know  of  no  rule 
of  law  that  will  hold  the  plaintiff  in  er- 
ror responsible  simply  from  the  action  of 
a  fellow  servant  of  defendant  in  error,  in 
giving  warning  of  supposed  Impending  dan- 
ger, when  as  a  matter  of  fact  there  was  no 
danger.  In  our  judgment  under  the  proof 
in  this  case,  as  shown  by  the  record,  the 
court  should  have  directed  a  verdict  for 
the  defendant 

The  case  Is  therefore  reversed  and  re- 
manded. 

GILL,  O.  J.,  and  LAWBENCE  and  CLAY- 
TON, JJ.,  concur. 
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ATCHISON,  T.  &  S.  F.  RT.  CO.  v.  BAKER.* 

(Court  of  Appeal!  of  Indian  Territory.    Sept 
20.  1907.) 

1.  Railroads  — Cbossino     Accident  — Coh- 

TBIBUTOBT    NEQLIOERCE. 

Where,  in  an  action  for  Injuries  to  plaintiff 
at  a  railroad  crouing,  plaintiff's  own  evidence 
showed  that  bis  negligence  proximately  contribu- 
ted to  the  accident,  the  court  should  have  direct- 
ed a  nonsuit. 

[Eid.  Note.— For  cases  in  point,  see  Cent  Di^. 
vol.  41,  Railroads,  i  1166.1 

2.  Sair— Evidence. 

Plaintiff,  a  man  whose  sight  and  hearing 
were  unimpaired,  was  struck  by  defendant's 
train,  carrying  a  burning  headlight,  at  a  cross- 
ing Just  after  dark.  Plaintiff  stopped  and  looked 
and  listened  for  abont  three  minutes  when  he 
was  180  feet  from  the  crossing,  and  then  neither 
beard  nor  saw  a  train.  He  continued  to  look 
and  listen,  but  did  not  see  the  train  until  his 
horses  were  on  the  track.  A  traveler  going  in 
the  opposite  direction,  who  passed  over  the 
track  just  before  plaintiff  did,  hallooed  to  him, 
and  plaintiff  looked  after  him,  but  did  not  under- 
stand the  traveler's  warning.  It  was  uncontra- 
dicted that  from  a  point  50  feet  from  the  cross- 
ing a  man  could  be  seen  400  feet  down  the  track 
in  the  direction  from  which  the  train  approach- 
ed, and  that  at  a  point  10  feet  from  the  track 
be  could  be  deen  from  1.100  to  1,200  feet  Held, 
that  plaintiff  was  negligent  as  a  matter  of  law. 
[Ei.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  M  1080-1082.] 

8.  Same— INOTBUCTIONB. 

An  instruction  that,  if  plaintiff  could  have 
seen  and  heard  a  train  l>y  which  he  was  struck, 
by  looking  and  li.stening.  in  time  to  have  avoid- 
ed driving  on  the  track  in  front  of  it  be  could 
not  recover  for  injuries  sustained,  though  he  tes- 
tified that  he  looked  and  listened,  and  neither 
saw  nor  heard  the  train,  was  erroneously  re- 
fused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  i  1208.] 

4.  Sauk. 

An  instruction  that,  if  plaintiff  saw  the 
train  approachinfr  in  time  to  avoid  injury  by 
ordinary  care,  end  yet  undertook  to  cross  in- 
stead of  waiting  for  the  train  to  pass,  and  was 
injured,  the  jury  should  find  for  defendant,  was 
objectionable  as  impliedly  authorizing  plaintiff 
to  recover,  regardless  of  whether  he  looked  and 
listened,  if  he  did  not  see  the  train  in  time  to 
avoid  injury,  after  he  saw  the  train  by  the  exer- 
cise of  ordinary  care  and  caution. 

[Bd.  Note.— For  capes  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  «  1208.] 

6.  Samb— Willful  Injury. 

Where  there  was  neither  allegation  nor 
proof  of  any  willful  or  negligent  act  on  defend- 
ant's part,  it  was  error  to  submit  the  question 
of  plaintiff's  right  to  recover  for  willful  injury. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  {  1215.] 

6.  Same— I/AST  Ci.eab  Chance— Instruotions. 
An  instruction  that  if  defendant's  engineer, 
after  observing  that  plaintiff  was  about  to  go  on 
the  track  at  a  crossing,  by  sounding  the  whistle 
could  have  avoided  the  accident,  and  he  failed 
to  do  so.  and  plaintiff,  as  a  re.sult  of  such  fail- 
ure and  in  ignorance  of  the  danger,  went  on  the 
track  and  was  injured,  defendant  would  be  lia- 
ble, was  objectionable  as  ignoring  plaintiff's  duty 
to  look  and  listen. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41.  Railroads,  S  1214.] 

*  Petition  tor  rehearing  filed  and  undisposed  of 
vlmn  the  court  went  out  ot  existence  November  16, 
ItOT. 


7.  Writ  or  Error— Bond— OuAunCATioit  or 
Sureties— Time. 

Where  a  bond  on  a  writ  of  error  was  not' 
delivered  until  after  it  had  been  approved,  and 
was  approved  and  filed  on  the  day  the  writ 
was  allowed,  and  the  amount  of  the  cost  bond 
and  snpersedeas  fixed,  it  was  immaterial  that 
the  sureties  had  qualified  12  days  before. 

8.  Same— Petition  in  Ebbob  —  Allowance — 
AuTHOBiTT  or  Judge. 

A  judge  of  the  United  States  district  court 
for  the  Indian  Territory,  who  tried  a  cause,  and 
who  was  one  of  the  judges  constituting  the 
United  States  Court  of  Appeals  for  such  terri- 
tory, was  authorized  to  grant  a  writ  of  error' 
therein. 

SEM.  Note.— For  cases  in  point  see  Cent  Dig. 
.  2,  Appeal  and  Error,  |  2106.] 

0.  Railroads  —  Crossing  Accident  —  I>A8T 

Clear  Chance— Evidence. 

Where  defendant's  engineer  kept  a  constant 
lookout  on  approaching  a  cros^ng  at  which 
plaintiff  was  struck,  and  at  the  first  intimation 
that  plaintiff  was  going  to  cross  ahead  of  the 
train  the  engineer  immediately  did  everything  h« 
could  to  stop  the  train,  and  the  time  within 
which  the  engine  could  have  been  stopped  waa 
not  shown,  plaintiff  was  not  entitled  to  recover, 
notwithstanding  his  own  contributory  negligence, 
on  the  theory  that  the  engineer  could  have 
avoided  the  accident  after  he  discovered  plain- 
tiff's peril  by  sounding  the  whistle  and  stopping 
the  train  before  reaching  the  crossing. 

(ESd.  Note.— For  cases  In  point  see  Cent  Di» 
vol.  41,  Railroads,  H  1096-1098.] 

Error  to  the  United  States  Court  for  tbe 
Northern  District  of  the  Indian  Territory; 
before  Justice  Joseph  A.  Olll,  March  27, 
1905. 

Action  by  Ed  Baker  against  the  Atchison, 
Topeka  &  Santa  F6  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant 
brings  error.    Reversed  and  remanded. 

On  tbe  2d  day  of  September,  1904,  tbe  com- 
plaint in  this  action  was  filed  by  tbe  defend- 
ant in  error,  plaintiff  below,  against  plain- 
tiff in  error,  defendant  below,  which  oom- 
pluint  alleged  that  tbe  defendant  was  ope- 
rating a  line  of  railway  from  BartlesvlIIe. 
Ind.  'P.,  to  Owasso,  Ind.  T.,  on  the  29th  day 
of  November,  1003;  that  at  said  time  there 
was  a  public  crossing  leading  °  across  tbe 
tr.ick  of  the  defeudant  in  an  easterly  and 
westerly  direction,  just  south  of  the  cor- 
porate limits  of  tbe  town  of  BartlesvlIIe, 
Ind.  T.;  that  at  said  time,  about  nightfall, 
this  plaintiff  had  occasion,  in  the  lawful 
pursuit  of  bis  business,  to  cross  said  track 
at  said  crossing  with  a  team  of  horses  and 
loaded  wagon;  that  this  plaintiff  came  from 
the  west,  approaching  the  track  of  the  de- 
fendant, and,  seeing  no  obstruction  or  ap- 
proaching train,  while  exercising  due  care 
on  his  own  part,  attempted  to  cross  the  track 
of  the  defendant  at  such  public  crossing  with 
his  team  and  wagon;  that  after  be  got  oo 
the  track  of  the  defendant  he  discovered 
the  train  approaching  the  crossing  from  the 
north,  and  he  made  all  effort  to  get  off  the 
track  in  time  to  avoid  a  collision,  but  was 
unable  to  do  so ;  that  the  defendant's  agents 
and  servants  failed  to  whistle  for  the  cross- 
ing, or  to  give  any  warning  such  as  to  at- 
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trnct  tbe  attention  of  travelers  along  the 
highway,  to  give  warning  of  the  npproach 
of  Its  moving  trains;  that  said  coIlUlou  was 
occnsioned  by  reason  of  the  defendant's  neg- 
ligence in  80  failing  to  give  warning:  that 
by  reason  of  the  negligence  of  the  defend- 
ant a»  aforesaid  the  train  violently  collided 
with  the  plaintiff's  wagon,  In  which  he  was 
riding,  and  tore  the  wagon  practically  to 
pieces,  and  threw  this  plaintiff  violently  to 
the  ground,  and  as  a  result  of  the  collision 
this  plaintiff  was  severely  bruised  and  lace- 
rated about  the  bead  and  face,  and  he  sus- 
tained a  fracture  of  the  left  arm,-  and  bis  left 
shoulder  was  very  badly  bruised  and  injured, 
to  such  an  extent  that  plalnUfT  has  been 
practically  unable  to  use  said  left  arm  and 
shoulder  since  for  the  purpose  of  performing 
ordinary  manual  labor,  and  that  also  plain- 
ticr  sustained  bruises  in  and  about  bis  aides 
and  chest,  and  two  of  his  ribs  were  fractured, 
and  his  left  leg  was  badly  bruised,  and  since 
said  time  be  has  suffered  and  still  suffers 
great  physical  pain  as  the  result  of  said  in- 
juries ;  that  as  a  result  of  the  collision  afore- 
said the  plaintiff  was  greatly  frightened  and 
shocked,  and  his  nervous  system  became  de- 
ranged, and  he  is  not  yet  recovered  there- 
from, and  he  is  still  suffering  from  the  dis- 
order of  his  nervous  system;  that  the  value 
of  the  wagon  destroyed  was  $25,  and  by 
reason  of  the  destruction  plaintiff  sustained 
damage  at  the  hands  of  the  defendant  in 
tbe  smn  of  $25,  and  by  reason  of  his  in- 
juries in  his  person  he  sustained  damage  in 
tbe  sum  of  $5,000,  and  prays  judgment  for 
the  same  and  costs.  On  tbe  24th  day  of  Oc- 
tober, 1004,  tbe  defendant  filed  Its  answer. 
In  which  it  first  denied  each  and  every  al- 
legation In  said  complaint  st.ited,  and,  sec- 
ond, for  a  further  defense  to  said  complaint, 
defendant  alleges  the  fact  to  be  that  on  the 
20th  day  of  November,  1003,  the  said  plain- 
tiff was  an  able-bodied  man  In  the  posses- 
sion of  all  his  faculties,  seeing  and  hearing; 
that  said  plaintiff  on  said  date  attempted  to 
cross  the  track  of  this  defendant  at  tbe  public 
crossing  south  of  Bartlesville,  in  tbe  Indian 
Territory,  in  front  of  a  swiftly  approaching 
train,  which  was  open  to  view,  and  which 
could  have  been  seen  by  the  said  plaintiff, 
had  he  exercised  any  degree  of  care  and 
caution  In  that  regard;  that  notwithstand- 
ing the  approach  of  said  train  the  said  plain- 
tiff in  a  reckless  manner  drove  upon  the 
track  of  this  defendant  immediately  in  front 
of  said  swiftly  approaching  train  in  a  man- 
ner entirely  unknown  to  this  defendant  or 
any  of  ita  agents  or  servants  in  charge  of  said 
train,  and  the  Injury  which  resulted  in  the 
injuries  complained  of  was  caused  by  the 
reckless  and  willful  misconduct  on  tbe  part 
of  the  said  plaintiff,  which  contributed  di- 
rectly to  tbe  injury  complained  of,  on  which 
account  plaintiff  cannot  recover  herein;  and 
defendant  asks  to  be  dismissed  with  its 
costs.    On  the  lOth  day  of  February,  1906, 


the  case  was  tried  before  a  Jury,  which  oa 
the  nth  day  of  February,  1905,  returned 
the  following  verdict :  "We^  tbe  jury,  find 
tbe  issues  for  the  plaintiff,  and  assess  tbe 
amount  of  damages  that  he  Is  entitled  to 
recover  of  defendant  at  $3,500.  3.  M.  Chan- 
cy, Foreman."  On  the  14th  day  of  Febru- 
ary, 1905,  a  motion  for  new  trial  was  filed 
by  tbe  defendant,  which  motion  on  tbe 
27th  day  of  March,  1905,  came  on  for  bear- 
ing and  was  overruled  by  the  court,  and  on 
same  day  defendant  appealed  to  this  court. 

Henry  E.  Asp,  Charles  H.  Woods,  and 
George  M.  Green,  for  plaintiff  in  error.  W^ 
H.  Komegay,  for  defendant  In  error. 

TOWNSEND,  J.  (after  stating  the  facts 
as  above).  The  plaintiff  in  error  has  filed 
42  assignments  of  error,  but  discusses  them. 
in  its  brief  under  five  heads,  as  follows: 

"(1)  The  court  should  have  instructed  for 
defendant  This  question  is  raised  by  the- 
second  and  third  assignments  of  error,  which 
we  will  consider  together,  and  which  are 
as  follows:  *(2)  The  court  erred  in  refusing, 
to  Instruct  the  Jury  at  the  close  of  plain- 
tiff's evidence  to  return  a  verdict  for  the 
defendant  below.  (8)  Tbe  court  erred  in 
refusing  to  Instruct  the  Jury  at  the  close 
of  all  the  evidence  to  return  a  verdict  for 
the  defendant  below.' 

"(2)  The  court  erred  In  refusing  instruc- 
tions asked  by  the  defendant.  The  court 
erred  In  refusing  to  submit  to  the  jury  tbe 
question  of  positive  and  negative  evidence 
requested  in  the  following  Instruction:  'The 
negative  testimony  of  a  witness  who  did  not 
see  the  passing  locomotive,  or  give  heed  to 
the  sounding  of  tbe  whistle  or  the  ringing 
of  tbe  bell,  and  who  was  in  a  situation  to 
have  heard  the  same,  but  did  not  hear  it, 
and  who  may  have  been  accustomed  to  the 
frequent  sounding  of  whistles  and  ringing 
of  bells.  Is  entitled  to  but  little  weight  as 
against  positive  testimony  of  one  who  swears 
that  he  saw  and  heard  the  sounding  of  the 
whistle  and  the  ringing  of  the  bell,  both 
witnesses  being  equally  credible.'  The  court 
erred  in  refusing  to  give  the  following  In- 
structions as  requested,  and  erred  in  modify- 
ing the  same:  'The  court  Instructs  the  jury 
that  if  plaintiff.  Baker,  saw  the  train  ap- 
proaching, and  yet  undertook  to  cross  the 
track,  instead  of  waiting  for  the  train  to- 
pnss,  and  was  Injured  thereby,  you  must  find- 
for  tbe  defendant.'  This  the  court  refused, 
and  gave  to  tbe  jury  the  instruction  as  stated 
In  the  tenth  assignment  of  error :  'The  court 
instructs  the  jury  that  if  the  plaintiff.  Baker, 
saw  the  train  approaching  In  time  to  avoid 
the  Injury  by  the  exercise  of  ordinary  cau- 
tion, and  yet  undertook  to  cross  tbe  track,, 
instead  of  waiting  for  tbe  train  to  pass» 
and  was  Injured  thereby,  you  must  find  for 
the  defendant.'  Tbe  defendant  also  request- 
ed the  court  to  instruct  tbe  jury  as  follows: 
The  court   instructs  the  Jury  that  if  the 
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plaintiff,  Baker,  saw  the  train  approachlns, 
and  yet  nndertook  tbe  experiment  of  cross- 
ing abead  of  the  train,  and  fails,  and  is  in- 
jured, will  be  esteemed  bis  own  fault,  and 
be  cannot  recover.'  This  request  is  covered 
by  the  eleventh  assignment  of  error.  The 
court  modified  the  instruction  and  gave  it 
as  follows:  The  court  instructs  the  Jury 
that  if  the  plaintiff.  Baker,  saw  the  train 
approaching  in  time  to  avoid  the  danger  by 
the  exercise  of  ordinary  caution,  and  yet 
undertook  the  experiment  of  crossing  ahead 
of  the  train,  and  fails  and  Is  injured,  will 
be  esteemed  his  own  fault,  and  he  cannot 
recover.'  This  instruction  as  given  Is  cover- 
fi  by  the  twelfth  assignment  of  error. 

"(3)  The  court  erred  in  submitting  to  the 
Jury  the.  question  of  gross  negligence  or 
willful  or  intentional  Injury  In  his  instruc- 
tion to  the  Jury  by  incorporating  in  his  In- 
struction No.  9  the  following:  'Unless  you 
believe  from  the  evidence  that  the  defend- 
ant's servants  were  guilty  of  willful  or  in- 
tentional acts,  and  the  injury  was  occasioned 
by  such  willful  or  Intentional  acts  of  omis- 
sion or  commission  on  the  part  of  defend- 
ant's employes.' 

"(4)  The  court  erred  In  giving  Instructions 
requested  by  the  plaintiff  as  follows:  In- 
structions asked  and  given  by  the  plaintiff 
were  brought  to  the  attention  of  the  trial 
court  by  the  motion  for  a  new  trial  and  by 
assignments  of  error.  The  court  erred  in 
giving  to  the  Jury  the  following  Instruction 
asked  by  plaintiff:  'First  If  you  believe 
from  the  evidence  that  the  engineer,  after 
observing  that  plaintiff  was  about  to  go 
upon  the  track,  by  sounding  the  whistle  could 
have  avoided  the  accident,  and  that  he  failed 
to  sound  the  whistle,  and  that  plaintiff  went 
upon  the  track  as  a  result  of  such  failure 
and  in  ignorance  of  the  danger,  then  defend- 
ant would  be  liable.' 

"(5)  The  court  erred  in  overrulhig  defend- 
ant's motion  for  a  new  trial  and  rendering 
Judgment  on  the  verdict  of  the  jury  herein." 

The  contention  of  defendant  below,  plain- 
tiff in  error  here.  Is  that  it  was  authorized 
to  operate  the  railway  train  at  the  time  and 
place  in  question,  and  If  it  exercised  ordinary 
care  In  doing  so  it  Is  not  liable  to  the  plain- 
tiff, defendant  in  error  here,  even  though  he 
was  Injured  and  his  wagon  destroyed  there- 
by; that  plalntifC,  defendant  In  error  here, 
recognizing  this  rule,  claims  the  railway 
company  was  negligent]  In  operating  Its 
train,  and  that  by  reason  thereof  he  was  in- 
jured and  his  wagon  damaged,  and  on  this 
claim  he  bases  his  right  to  recover.  Plain- 
tiff In  error  says  that  the  right  of  defendant 
In  error  to  recover  in  this  case  depends  up- 
on two  distinct  propositions  of  fact,  and 
states  them  as  follows:  "First,  the  negli- 
gence of  the  defendant;  and  second,  the  ex- 
ercise of  due  and  ordinary  care  by  the  plain- 
tiff.   If  be  falls  to  prove  negligence  on  the 


part  of  the  defendant,  or  U  It  appear  from 
his  own  evidence  that  he  was  guilty  of  neg- 
ligence directly  contributing  to  the  injury, 
he  cannot  recover,  and  when  the  evidence 
shows  nothing,  except  the  omission  of  sig- 
nals, it  Is  the  duty  to  the  trial  court  to  de- 
clare as  a  matter  of  law  that  the  plaintiff 
cannot  recover."  Plaintiff  in  error,  to  sus- 
tain Its  propositions,  cites  the  following: 

Ohio  &  M.  Ry.  Co.  ▼.  Walker,  113  Ind. 
196,  15  N.  B.  237,  3  Am.  St  Rep.  638: 
"  'Though  a  railroad  company  and  the  pub- 
lic bare  equal  rights  at  the  Intersection  of 
the  track  of  the  former  with  a.  public  high- 
way, those  operating  a  train  upon  the  rail- 
road are  under  no  obligation  to  slacken  the 
speed-  of  such  train,  or  to  bring  the  same 
to  a  stop,  when  they  notice  a  person  cross- 
ing or  about  to  cross  the  track  at  its  inter- 
section with  the  highway;  but  they  may  pre- 
sume that '  such  person  will  himself  take 
all  proper  .precautions  to  avoid  Injury.'  In 
a  sense  the  rights  of  the  traveler  and  the 
railroad  company  upon  a  highway  crossing 
are  equal.  Neither  has  an  exclusive  right 
to  use  it  and  both  are  bound  to  do  what  the 
law  requires  of  them.  The  right  of  the  oom- 
pnny  is,  however,  superior  in  one  respect, 
and  tliat  is  the  right  to  the  priority  of  pass- 
age. Of  necessity  this  must  be  true,  since 
It  cannot  be  legally  possible  that  trains  must 
be  broitght  to  a  halt  at  every  highway  cross- 
ing in  order  to  allow  travelers  to  cross.  Bat 
we  need  not  discuss  the  question,  for  It  is 
put  at  rest  by  the  authorities.  Chicago,  etc, 
Co.  V.  Boggs,  101  Ind.  622,  51  Am.  Rep.  761 ; 
Railway  Co.  v.  PhllUps,  112  Ind.  59,  18  N. 
E.  132,  2  Am.  St  Rep.  155,  and  authorities 
cited.  A  traveler  who  approaches  the  high- 
way Is  bound  to  know  that  be  must  yield 
precedence  to  the  trains,  and  that  he  has  no 
right  to  expect  them  to  slacken  speed,  much 
less  to  stop  and  yield  him  priority  of  pass- 
age. This  principle  is  settled  beyond  con- 
troversy. Railroad  Co.  ▼.  Butler,  103  Ind. 
31,  2  N.  B.  188,  and  cases  cited;  Railway  Co. 
V.  Greene,  106  Ind.  279,  6  N.  E.  603,  55  Am. 
Rep.  736;  Railroad  Co.  v.  Mann,  107  Ind. 
89,  7  N.  E.  89&" 

Lamport  v.  Lake  Shore  &  M.  S.  R.  Co.,  141 
Ind.  269,  41  N.  B.  580:  "'When  one  ap- 
proaches a  point  upon  the  highway  where  a 
railroad  track  Is  crossed  upon  the  same  lev- 
el, It  Is  his  plain  duty  to  proceed  with  cau- 
tion; and  If  he  attempts  to  cross  the  track, 
either  on  foot  or  In  a  vehicle  of  any  descrip- 
tion, he  must  exercise,  in  so  doing,  what  the 
law  regards  as  ordinary  care  under  the  cir- 
cumstances. He  must  assume  that  there  Is 
danger,  and  act  with  ordinary  prudence  and 
circumspection  upon  that  assumption.  The 
requirements  of  the  law,  moreover,  proceed 
beyond  the  featureless  generality  that  one 
must  do  his  duty  in  this  respect,  or  must  ex- 
ercise ordinary  care  under  the  circumstances. 
The  law  defines  precisely  what  the  term 
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"ordinary  care  under  the  circumstances" 
shall  mean  In  tliese  cases.  In  the  progress 
ot  the  law  In  this  behalf  the  question  of  care 
at  railway  crossing,  as  atTecting  the  traveler, 
Is  no  longer,  as  a  rule,  a.  question  for  the 
jury.  The  quantum  of  care  is  exactly  pre- 
scribed as  a  matter  of  law.  In  attempting 
to  cross,  the  traveler  must  listen  for  sig- 
nals, notice  signs  put  up  as  warnings,  and 
look  attentively  up  and  down  the  track.  If 
a  traveler,  by  looking,  could  have  seen  an 
approaching  train  In  time  to  escape,  it  will 
be  presumed.  In  case  he  Is  injured  by  colli- 
sion, either  that  he  did  not  look,  or.  If  he 
did  look,  that  he  did  not  heed  what  he  saw. 
Such  conduct  Is  held  negligence  per  se.' " 

In  Teipel  v.  Hllsendegen,  44  Mich.  401,  7 
N.  W.  82,  Judge  Cooley  says:  "When  one 
sues  to  recover  damages  for  negligent  Inju- 
ry, the  gravamen  of  his  complaint  Is  that  he 
has  been  damnified  by  the  wrongful  and  neg- 
ligent action  of  the  defendant  without  hav- 
ing contributed  thereto  by  negligent  conduct 
of  his  own.  The  absence  of  contributory 
negligence  is  therefore  a  part  of  his  case, 
and  it  is  quite  proper  to  say  that  he  should 
show  that  he  acted  with  due  care." 

Plaintifl  In  error  insists  that  the  law  is 
that,  where  contributory  negligence  la  held 
a  matter  of  defense,  whenever  the  plalntUTs 
own  evidence  raises  a  presumption  of  con- 
tributory D^lgence,  the  burden  of  proof  Is 
immediately  upon  him.  He  must  make  out 
his  case  in  full,  and,  where  the  circumstan- 
ces attending  the  Injury  were  such  as  to 
raise  a  (vesumptlon  against  him  in  respect 
to  the  exercise  of  due  care,  the  law  requires 
him  to  establish  affirmatively  his  freedom 
from  contributory  fault  And  counsel  cites 
Beach  on  Oontrlbntory  Negligence,  {  427: 
"But,  in  all  those  Jurisdictions  where  con- 
tributory negligence  is  held  a  matter  of  de. 
fense,  whenever  the  plalntlfTs  own  Case  rais- 
es a  presumption  of  contributory  negligence, 
the  burden  of  proof  is  immediately  upon  him. 
In  such  a  case  it  devolves  upon  the  plain- 
tiff as  ot  course  to  clear  himself  of  the  sus- 
picion of  negligence  that  he  has  himself  cre- 
ated. He  must  make  out  his  case  In  full, 
and,  where  the  circumstances  attending  the 
injury  were  such  as  to  raise  a  presumption 
against  him  in  respect  of  the  exercise  of  due 
care,  the  law  requires  him  to  establish  af- 
firmatively his  freedom  from  contributory 
fault  And  when  the  plaintlfF's  case,  on  the 
face  of  It,  shows  contributory  negligence, 
there  should  be  a  nonsuit;  but,  if  there  be 
any  real  question  as  to  the  plaintiff's  negli- 
gence, he  should  not  be  nonsuited,  but  the 
question  is  for  the  Jury.  In  the  early  and 
leading  case  of  Zemp  t.  Wilmington  &  Man- 
chester H.  Co.,  9  Rich.  Law  (S.  C.)  84,  64 
Am.  Dec.  763,  It  was  said  that  declarations 
of  the  plaintiff,  In  the  nature  of  admissions, 
to  the  effect  that  the  injury  resulted  from 
bis  own  carelessness,  and  that  he  alone  was 
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In  fault,  the  admission  having  been  made  al- 
most immediately  after  the  accident  in  which 
the  Injury  was  received  and  before  the  plaio- 
tiff  was  fully  Informed  of  the  causes  of  the 
accident,  are  not  conclusive  evidence  of  con- 
tributory negligence,  but  are  to  be  left  to  the 
Jury  to  receive  their  appropriate  weight  In 
connection  with  other  evidence."  And  when 
the  plalntlfTs  case  on  the  face  of  It  shows 
contributory  negligence  he  should  be  non- 
suited. 

Starry  t.  Dubuque  &  S.  W.  R.  Co.,  51 
Iowa,  419,  1  N.  W.  605:  Upon  the  conclu- 
sion of  the  evidence,  the  court,  at  the  re- 
quest of  the  defendant,  directed  the  Jury  to 
find  for  it,  which  they  did,  and.  Judgment 
having  been  rendered  on  such  verdict,  plain- 
tiff appeals.  "The  defendant  requested  the 
court  to  direct  the  Jury  to  find  for  it  upon 
two  grounds;  the  first  being  that  there  was 
no  testimony  tending  to  show  negligence  on 
Its  part,  and,  second,  that  the  deceased  was 
guilty  of  contributory  negligence.  •  •  • 
There  was  no  evidence  tending  to  show  the 
view  of  the  plaintifl  was  in  any  manner  ob- 
structed. If  the  deceased  had  looked,  he 
could,  without  doubt,  have  seen  the  train, 
and  If  be  bad  taken  this  precaution  before 
stepping  on  the  track'  this  tmfortunate  ac- 
cident would  not  have  occurred.  The  law 
requires  this  much  at  his  hands  before  dam- 
ages can  be  recovered  for  his  death.  Artz 
T.  0.,  B.  I.  &  P.  R.  Co.,  84  Iowa,  160.  We 
regard  the  law  to  be  so  well  settled,  and  It 
so.  accords  with  reason  and  common  sense, 
that  a  citation  of  other  authorities  In  its 
support  is  not  required.  We  may  say,  also, 
that  the  learned  counsel  for  the  appellant 
does  not  claim  the  law  to  be  otherwise;  but 
he  Insists  that  ordinary  care  by  the  deceased 
may  be  Inferred  from  circumstances  sur- 
rounding the  transaction,  and  that  It  Is  for 
the  Jury  to  determine  from  the  evidence 
whether  the  required  care  existed  or  can  be 
Inferred.  In  suppMt  of  this  proposition  Mor- 
ris V.  C,  B.  ft  Q.  B.  Co.,  45  Iowa,  29,  Is  cit- 
ed. This,  for  the  purpose  of  this  case,  will 
be  conceded.  But  we  are  of  the  opinion  It 
afiirmatlvely  and  conclusively  appears  the 
deceased  did  not  exercise  the  care  the  law 
requires  at  his  hands." 

2  Thompson  on  Negligence,  |  1605,  Is  as 
follows:  "In  a  great  majority  of  the  cases 
where  a  recovery  of  damages  from  railway 
companies  Is  sought  on  account  of  injuries 
received  by  travelers  at  places  where  pub- 
lic highways  Intersect  railways,  the  right 
of  recovery  Is  determined  by  the  question  of 
the  contributory  negligence  of  the  traveler. 
In  considering  this  question,  the  leading  rule 
Is  that  there  can  be  no  recovery  of  damages 
where  the  negligence  of  the  traveler  contrib- 
uted proximately  to  the  Injury,  although  the 
railway  company  was  also  guilty  of  negli- 
gence." 

The  plaintiff  In  error  then  quotes,  first,  the 
evidence  of  the  defendant  in  error.    In  Us 
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dlre(rt  examination  be  testified  as  follows: 
"Q.  Mr.  Baker,  at  what  time  of  tbe  day  did 
you  reach  tbat  point;  that  Is,  with  reference 
to  dayllgbt  or  dark?  A.  It  was  a  little  aft- 
er dark.  I  judge  It  was  about  6  o'clock  or 
a  little  after.  Q.  Well,  what  did  you  do, 
when  you  got  on  the  right  of  way?  A.  Well, 
when  I  was  coming  in  on  tbat  public  road 
there,  I  was  traveling  east.  I  got  within, 
oh,  about  20  yards  of  tbe  railroad,  I  guess — 
tbat  Is,  tbe  railroad  was  straight  ahead  of 
me — ^and  I  stopped  and  listened.  Tbe  road 
turned  there  then  and  went  north,  northeast 
a  little,  up  to  tbe  crossing,  about  60  yards. 
When  I  got  to  tbat  turn  there,  where  the 
road  makes  a  turn  and  turns  north,  I  stop- 
ped there  and  listened.  I  guess  I  stopped 
there  as  much  as  three  minutes.  Q.  What 
were  you  listening  for?  A.  I  was  listening 
for  a  train.  It  was  a  dangerous  place,  and 
I  didn't  want  to  drive  on  In  there  and  be 
caught  In  a  trap  of  tbat  kind— a  wire  fence 
on  one  side  and  a  railroad  track  on  the 
other.  I  didn't  bear  nothing,  and  I  drove 
my  team  in,  and  Just  as  I  was  going  up  the 
grade  that  crosses  tbe  railroad  there—  There 
is  a  little  raise  there  of  about  5  or  6  feet, 
maybe,  and  when  I  started  up  there  Phil 
WaHace  was  coming  down  on  tbe  iftt  of  me, 
on  tbe  north  of  me,  and  as  be  was  going  by 
Phil  hallooed  at  me.  At  that  time  I  didn't 
know  who  be  was,  and  I  didn't  know  what 
he  hallooed;  but  he  come  on  down  and  I 
went  on  up,  and  when  I  got  up  there  and 
was  going  along  tbe  team  was  on  the  track 
before  I  seen  tbe  train  coming,  and  I  didn't 
have  any  time  to  think  of  nothing,  but  I 
Just  thought  in  a  second  I  could  cross  quick- 
er than  I  could  back  ofC,  so  I  give  the  hors- 
es a  slap  with  the  lines,  but  before  I  could 
get  oft  the  train  bit  me."  On  cross-examina- 
tion he  testified:  "Q.  Have  you  ever  had 
any  trouble  with  your  hearing?  A.  No,  sir. 
Q.  So  far  as  you  know.  It  Is  as  good  as  ordi- 
nary hearing?  A.  Yes,  sir.  Q.  At  tbe  time 
of  this  accident,  and  before  then,  your  eye 
sight  was  good,  was  It?  A.  Tes,  sir;  as  good 
as  common.  Q.  As  good  as  it  ever  was?  A. 
No;  not  as  good  as  it  ever  was,  but  it  was 
pretty  good  for  my  age.  Q.  What  I  mean  is, 
you  had  bad  no  particular  trouble  with  your 
eyes— your  eyes  were  not  bad?  A.  No;  my 
eyes  wasn't  bad.  •  •  *  Q.  How  far 
were  you  from  the  railroad  track  when  yon 
stopped  for  two  or  three  minutes  and  listen- 
ed? A.  From  the  ralfroad  track  right 
straight  ahead  of  me?  Q.  From  tbe  cross- 
ing, I  mean?  A.  From  tbe  crossing,  about 
60 -yards,  I  should  Judge.  Q.  That  is  your 
best  Judgment  tbat  you  were  about  60  yards 
flrom  the  crossing  where  you  stopped?  A. 
Tes,  sir.  Q.  And  you  say  you  think  you 
stopped  as  much  as  three  minutes?  A.  Yes, 
sir.  ♦  •  •  Q.  How  close  to  the  crossing 
were  you  when  yon  met  Phil  Wallace?  A. 
I  must  have  been,  as  near  as  I  can  recol- 
lect—  Tlie  team  wasn't  over  5  feet  ftom  the 


crossing.  Q.  When  yon  met  Wallace?  A. 
Yes,  sir;  it  was  right  up  to  the  crossing. 
I  was  going  up  tbe  grade  and  Phil  was  com- 
ing down  tbe  grade.  Q.  You  say  be  hallooed 
something  at  you?  A.  Yes;  be  hallooed 
something,  but  I  didn't  know  what  be  hal- 
looed, nor  I  didn't  know  who  it  was  at  the 
time.  Q.  Did  you  turn  your  attention,  then, 
from  tbe  railroad  crossing  to  Phil  Wal- 
lace? A.  Yes;  I  looked  around  to  see  who  it 
was.  Q.  When  he  hallooed  at  you,  you 
didn't  know  who  It  was,  nor  what  be  said? 
A.  No,  sir.  Q.  And  you  were  then  within 
5  feet  of  tbe  crossing,  and  you  turned  and 
looked  around  to  see  if  you  could  tell  who  it 
was?  A.  Yes,  sir.  Q.  And  you  were  still 
looking  at  him  when  tbe  horses  got  on  tbe 
track?  A.  No;  I  turned  around  and  looked 
at  my  team,  and  tbe  horses  had  their  feet 
on  the  track,  and  I  looked  north  and  seen 
the  headlight  of  the  train.  Q.  About  bow 
much  time  do  you  think  you  used  in  look- 
ing around  to  see  who  Phil  WaHace  was? 
A.  I  don't  know;  not  very  much  time.  Q. 
How  much  time  do  yon  think  yon  used? 
A.  I  don't  know;  probably  half  a  minute. 
Q.  And  you  say,  at  tbe  time  yon  looked 
around  again  to  look  at  your  team,  they 
were  just  going  on  the  track?  A.  Yes,  sir. 
Q.  Were  they  yet  on  the  track?  A.  Yes; 
tbey  was  on  the  track.  Q.  And  then  yon 
looked  north  and  saw  the  train?  A.  Then  I 
saw  the  train.  Q.  You  saw  the  headlight 
of  the  train,  did  yon?  A.  Yes,  sir.  Q.  About 
bow  far  do  you  think  tbe  train  was  from 
yon  then?  A.  I  don't  know,  but  It  wasn't 
very  far;  It  couldn't  be.  •  •  ♦  Q.  You 
thought  the  train  was  far  enough  off  to  en- 
able you  to  make  it  across  the  track?  A. 
I  thought  it  was  far  enough  off  so  I  could 
make  it  across  the  track,  or  I  wouldn't  have 
tried  It  Q.  How  close  did  you  think  It 
was,  Mr.  Baker,  when  yon  observed  It  first? 
What  was  your  idea  as  to  how  close  it  was? 
A.  Well,  sir,  I  don't  know  as  I  have  any 
idea.  It  was  done  so  quick,  and  I  didn't 
think  about  getting  caught  the  way  I  was, 
and  I  didn't  have  time  to  think  of  anything. 
I  have  crossed  there  many  times  before,  and 
I  have  always  watched  It;  for  I  have  known 
the  crossing  there  ever  since  it  has  been  a 
railroad  crossing.  •  •  ♦  Q.  At  what 
gait  were  yon  going,  Mr.  Baker,  when  this 
occurred,  when  yoii  were  traveling  along 
there,  after  yon  stopped  there  60  yards  back 
from  the  crossing  and  started  up  again,  at 
what  gait  were  you  going,  about?  A.  I  was 
just  going  in  a  walk.  Q.  Were  you  going  la 
a  fast  walk  or  a  slow  walk?  A.  Fast  walk. 
•  •  •  Q.  Is  tbat  tbe  only  time  you  stop- 
ped your  team  there,  60  yards  from  the 
crossing?  A.  That's  the  only  time  I  stopped 
along  there.  Q.  I  meant  to  look  and  listen 
for  a  train?  A.  Yes,  sir;  that  was  the  only 
time.  Q.  Yon  didn't  stop  for  tbe  purpose 
of  looking  and  listening  just  before  you  got 
on  the  track?    A.  No;  not  Just  before  I  got 


Digitized  by 


Google 


Ind-T.) 


ATCHISON,  T.  A  a  F.  BT.  CO  t.  BAKBB. 


1187 


on  the  track.  Q.  Too  didn't  stop  anywhere 
between  this  stop  made  60  yards  from  the 
track  and  the  track?  A.  No.  Q.  What 
were  you  doing,  In  the  matter  of  looking  and 
listening  between  that  distance  of  60  yardb 
from  the  track  and  the  track?  A.  I  kept 
looking  and  listening,  both.  Q.  Now,  you 
had  taken  the  precaution  back  there  before 
you  got  near  the  track.  Why  didn't  you  stop 
Just  before  you  got  to  the  track,  and  do 
the  same  thing,  so  as  to  be  sure?  A.  I  didn't 
see  anything,  and  I  didn't  hear  anything,  and 
I  didn't  think  there  was  any  need  of  stay- 
ing there.  Q.  Ton  didn't  hear  anything  back 
there  60  yards,  and  so  you  didn't  think  there 
was  any  use  stopping  any  more?  A.  Xes, 
sir.  Q.  And  so  you  didn't  think  there  was 
any  use  of  looking  any  more?  A.  I  kept 
looking  all  the  time,  and  listening,  too;  but 
I  didn't  see  nor  bear  nothing.  Q.  And  you 
dldnt  think  there  was  any  use  to  stop  any 
more?  A.  No;  in  fact,  I  didn't  think  there 
was  any  danger  or  anything.  Q.  Isn't  It  a 
fact,  Mr.  Baker,  that  you  were  not  looking 
very  sharply  or  listening  very  carefully.  If 
yon  were  not  thinking  of  any  danger?  A. 
I  kept  looking  like  I  always  do  in  crossing 
a  railroad  that  way.  Q.  You  were  not  tak- 
ing any  extraordinary  measure  to  see  wheth- 
er you  could  see  or  hear  anything,  like  you 
were  back  there  60  yards?  A.  No;  I  don't 
know  that  I  was,  becaqse  I  didn't  see  nor 
hear  nothing." 

Plaintiff  in  error  insists  that  from  the 
foregoing  testimony  of  the  defendant  In  er- 
ror it  conclusively  appears  that  be  did  not 
exercise  due  and  ordinary  care  In  crossing 
said  railroad  track.  It  appears  that  the 
only  time  he  stopped  to  look  and  listen  he 
was  60  yards  from  the  crossing,  a  distance 
of  about  180  feet,  and,  while  the  plaintiff 
says  he  looked  and  listened  from  there  un- 
til he  reached  the  crossing,  be  neither  saw 
nor  beard  any  train.  From  an  examination 
of  the  evidence  in  the  case,  It  Is  clearly  es- 
tablished that  a  train  could  have  been  seen 
by  the  defendant  in  error,  or  the  headlight 
of  the  train  could  have  been  seen,  for  some 
considerable  distance  north  of  the  crossing 
continuously  from  the  point  where  defendant 
In  error  says  he  stopped  and  listened  to  the 
time  he  reached  the  crossing. 

In  Mo.  Pac.  Ey.  Co.  v.  Moseley,  67  Fed. 
921,  6  O.  O.  A.  641,  from  the  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit,  Judge  San- 
born, In  declaring  the  rules  of  law  to  main- 
tain an  action  for  negligence,  says:  "(1)  In 
order  to  maintain  an  action  for  negligence, 
where  the  Injury  was  not  wantonly,  mali- 
ciously, or  Intentionally  Inflicted,  It  must  ap- 
pear that  the  negligence  of  the  defendant 
was  the  proximate  cause  of  the  Injury,  and 
It  must  not  appear  that  the  negligence  of 
the  plaintiff  contributed  to  that  Injury.  (2) 
Where  a  diligent  use  of  the  senses  by  the 
plaintiff  would*  have  avoided  a  known  or  ap- 
prehended danger,  a  failure  to  use  them  Is, 


under  ordinary  circumstancee,  contributory 
negligence,  and  should  be  so  declared  by  the 
court  (3)  Where  contributory  negligence  is 
established  by  the  uncontroverted  facts  of 
the  case,  It  is  the  duty  of  the  trial  court  to 
instruct  the  Jury  that  the  plaintiff  cannot 
recover.  Railroad  Co.  v.  Houston,  95  U.  S. 
697,  24  li.  Ed.  542;  Donaldson  v.  Railroad 
Co.,  21  Minn.  293;  Brown  v.  Railroad  Co.,  22 
Minn.  165;  Smith  v.  Railroad  Co.,  26  Minn. 
419,  4  N.  W.  782;  Lenlx  v.  Railway  Co.,  76 
Mo.  86;  Railway  Co.  v.  Dick,  91  Ky.  434,  15 
8.  W.  665,  666;  Schofleld  v.  Railway  Co.,  114 
n.  S.  615,  5  Sup.  Ct  1125, 29  L.  Ed.  224 ;  Aerk- 
fetz  V.  Humphreys,  145  U.  S.  418,  420,  12 
Sup.  Ct  835,  36  L.  Ed.  768;  Powell  v.  Rail- 
way Co.,  76  Mo.  80;  Yancey  v.  Railway  Co., 
93  Mo.  433,  438,  6  S.  W.  272;  Kelley  v.  Rail- 
road Co.,  75  Mo.  138;  Bell  v.  Railroad  Co.,  72 
Mo.  50;  Turner  v.  Railroad  Co.,  74  Mo.  602; 
Diauhl  V.  Railway  Co.,  105  Mo.  645,  654, 
658,  16  S.  W.  281." 

In  Beach  on  Contributory  Negligence  (3d 
Ed.)  {  180,  be  says:  "A  railroad  crossing 
Is,  itself,  a  notice  of  danger,  and  any  person 
approaching  It  Is  bound  to  exercise  that  de- 
gree of  care  which  the  dangerous  character 
of  the  place  requires  of  a  person  of  ordinary 
prudence.  When  by  a  diligent  use  of  the 
senses  you  have  would  have  avoided  the 
injury,  a  failure  to  use  them  Is,  under  or- 
dinary circumstances,  contributory  negli- 
gence, and  win  be  so  declared  by  the  court ; 
and  tills  general  rule  demands  that  a  vigi- 
lant use  be  made  of  the  sense  of  sight 
and  sense  of  hearing.  If  a  crossing  is  par- 
ticularly dangerous,  a  corresponding  increase 
of  caution  Is  required.  Negligence  on  the 
part  of  the  railroad  company  will  not  ex- 
cuse the  traveler  for  failure  to  use  prop- 
er care,  and,  if  his  failure  to  do  so  In  any 
way  contributes  to  the  injury,  he  cannot  re- 
cover. The  rule  is  well  established,'  says 
Miller,  J.,  In  speaking  for  the  Court  of  Ap- 
peals of  New  York  (Salter  v.  Utlca  &  Black 
River  R.  Co.,  75  N.  Y.  273,  27Q,  'that  it  is 
the  bounden  duty  of  the  traveler  approaching 
a  railroad  crossing,  before  be  passes  over 
the  same,  to  exercise  a  proper  degree  of 
care  and  caution,  and  to  make  a  vigilant  use 
of  his  eyes  and  ears,  for  the  purpose  of  as- 
certaining whether  a  train  Is  approaching, 
and  If,  by  a  proper  use  of  his  faculties,  he 
could  have  discovered  the  train  and  escaped 
injury,  and  failed  to  do  so,  be  is  chargeable 
witb  contributory  negligence,  and  no  recov- 
ery can  be  had.' " 

In  St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Martin, 
61  Ark.  549,  33  S.  W.  1070,  a  decision  of  the 
Supreme  Court  of  Arkansas,  It  is  said: 
"Had  the  deceased  made  that  use  of  his 
senses  which  the  law  requires  of  one  before 
going  upon,  or  while  crossing  over,  a  railroad 
track,  his  death  would  not  have  occurred, 
notwithstanding  the  negligence  of  the  com- 
pany. We  make  this  statement  knowing 
the  settled  law  to  be  tliat  the  auestion  of 
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whether  there  Is  negligence  or  contributory 
negligence  1b  always  for  the  Jury,  unless  the 
facts  are  undisputecl  and  susceptible  of  but 
one  conclusion.  Railway  Co.  v.  Powers,  149 
U.  8.  43,  13  Sup.  Ct  748,  37  L.  Ed.  642; 
Railway  Ck>.  v  Ives,  144  T7.  S.  408.  12  Sup. 
Ct.  679,  36  Ifc  Ed.  485;  Hallway  Co.  v.  Con- 
verse, 139  n  8.  469,  11  Sup.  Ct  569,  35  L. 
Ed.  213;  Railway  Co.  t.  McDade,  135  U.  S. 
554,  10  Sap.  Ct  1044,  34  L.  Ed.  235;  Rail 
way  Co.  V.  Klrksey,  60  Fed.  999,  9  C.  a  A. 
321;  Hathaway  t.  Hallway  Co.  (O.  C.)  28 
Fed.  489;  Seefeld  v.  Railway  Co.,  70  Wis. 
216,  35  N.  W.  278,  5  Am.  St  Rep.  168 ;  Hen- 
dricks r.  Meadows,  154  Mass.  699,  28  N.  E 
1064;  Railway  Co.  v.  Van  Steinburg,  17 
Mich.  90;  2  Wood,  R  H.  1458,  and  cases 
cited;  Beach,  Contrib.  Neg.  S8  450,  451; 
Thomp.  Neg.  1239;  Ariz  v.  Railway  Co.,  34 
Iowa,  153.  It  is  equally  as  well  settled, 
where  the  facta  are  undisputed,  and  there 
could  not.  In  reason  and  fairness,  be  any 
difference  of  opinion  as  to  the  conclusion  to 
be  drawn  front  them,  that  the  question  of  neg- 
ligence or  contributory  negligence  Is  one  of 
law.  Railway  Co.  v.  Ives,  supra;  Seefeld 
T.  Railway  Co.,  supra;  Mann  v.  Railway  Co., 
128  Ind.  138,  26  N  E.  819;  Mynning  v.  Rail- 
way Co.,  64  Mich.  93,  31  N.  W.  147,  8  Am. 
St  Rep.  804;  Railway  Co.  v.  Ritchie,  102 
Pa.  426;  Apsey  v.  Railway  Co.,  83  Mich. 
440,  47  N.  W.  613;  Emry  y.  Hallway  Co., 
109  N.  0.  689,  14  S.  E.  352,  16  L.  R.  A.  332; 
2  Wood,  R.  R.  1458,  and  cases  cited ;  Straugta 
v.  Railway  Co.,  65  Mich.  706,  36  N.  W.  161; 
Railway  Co.  ▼.  White,  46  111.  App.  446; 
Gardner  v.  Hallway  Co.,  97  Mich.  240,  56 
N.  W.  608;  Grippln  ▼.  Railway  Co.,  40  N. 
T.  34;  Orostlck  v.  Railway  Co.,  90  Mich. 
594,  61  N.  W.  667;  Railway  Co.  y.  Priest 
50  Kan.  16,  81  Paa  674;  Laverez  v.  Railway 
Co.,  56  Iowa,  689,  10  N.  W.  268;  Artz  v. 
Railway  Co.,  34  Iowa,  153,  and  numerous 
cases  there  cited;  Beach,  Contrib.  Neg.  S§ 
447,  453 ;  Abend  v.  Railway  Co.,  Ill  111.  202, 
53  Am.  Rep.  616 ;  Femandes  v  Hallway  Co., 
52  Cal.  45;    Thomp.  Neg.  1236." 

In  L.  S.  &  M.  S.  R.  R.  Co.  t.  Miller,  25 
Mich.  200,  the  court  say :  "  "The  track  Itself 
is  a  warning  of  danger  to  those  al>out  to  go 
upon  it'  And  I  think  It  must  be  laid  down 
as  a  principle  of  law  (as  it  was  laid  down  by 
the  court  in  a  part  of  bis  charge)  that  per- 
sons about  to  cross  a  railroad  track  are 
bound  to  recognize  the  danger,  and  to  make 
use  of  the  sense  of  bearing  as  well  as  of 
sight — and.  If  either  cannot  be  rendered 
available,  the  obligation  to  use  the  other  is 
the  stronger — to  ascertain,  before  attempting 
to  cross  it,  whether  a  train  Is  In  dangerous 
proximity;  and  if  they  neglect  to  do  this, 
but  venture  blindly  upon  the  track,  without 
any  effort  to  ascertain  whether  a  train  is 
approaching.  It  must  be  at  their  own  risk. 
Such  conduct  Is,  of  Itself,  negligence,  and 
should  be  so  pronounced  as  matter  of  law." 

In  Railroad  Co.  t.  Houston,  95  U.  &  702, 


24  L.  Ed  543.  the  court  say:  "But.  aside 
from  this  fact,  the  failure  of  the  engineer  to 
sound  the  whistle  or  ring  the  bell,  if  such 
w^e  the  fact  did  not  relieve  the  deceased 
from  the  necessity  of  taking  ordinary  pre- 
cautions for  her  safety.  Negligence  of  the 
company's  employes  in  these  particulars  was 
no  excuse  for  negligence  on  her  part  She 
was  bound  to  listen  and  to  look,  before  at- 
tempting to  cross  the  railroad  trade,  in  or- 
der to  avoid  an  approaching  train,  and  not 
to  walk  carelessly  into  the  place  of  possible 
danger  Had  she  used  her  senses,  she  could 
not  have  failed  both  to  hear  and  to  see  the 
train  which  was  coming.  If  she  omitted  to 
use  them,  and  walked  thoughtlessly  upon  the 
track,  she  was  guilty  of  culpable  negligence, 
and  so  far  contributed  to  her  injuries  as  to 
derive  her  of  any  right  to  complain  of  oth- 
ers. If,  using  them,  she  saw  the  train  com- 
ing, and  yet  undertook  to  cross  the  track, 
instead  of  waiting  for  the  train  to  pass,  and 
was  injured,  the  consequences  of  her  mis- 
take and  temerity  cannot  be  cast  upon  the 
defendant  No  railroad  company  can  be 
held  for  a  failure  of  experiments  of  that 
kind.  If  one  chooses.  In  such  a  position,  to 
take  risks,  he  must  bear  the  i>osslble  conse- 
quences of  failure.  Upon  the  facts  dis- 
closed by  the  undisputed  evidence  in  the 
case  we  cannot  see  any  ground  for  a  recovery 
by  the  plaintiff.  Not  evm  a  plausible  pre- 
text for  the  verdict  can  be  suggested,  unless 
we  wander  from  the  evidence  into  the  region 
of  conjecture  and  speculation.  Under  these 
circumstances,  the  court  would  not  have  err- 
ed, had  It  Instructed  the  Jury,  as  requested, 
to  render  a  verdict  for  the  defendant" 

In  Schofleld  v.  Chicago,  M.  &.  St.  P.  By. 
Co.,  114  U.  S.  615,  6  Sup.  Ct  1125,  29  I* 
Ed.  224,  the  court  say:  "The  ground  upon 
which  the  Circuit  Court  directed  a  verdict 
for  the  defendant  (Schofleld  t.  Chicago,  M. 
&  St  P.  Ry.  Co.,  8  Fed.  488,  2  McCrary,  268) 
was  that  the  plaintiff  by  his  own  showing 
was  guilty  of  contributory  negligence,  what- 
ever negligence  there  may  have  been  on  the 
part  of  the  defendant  •  •  •  It  is  the  set- 
tled law  of  this  court  that  when  the  evidence 
given  at  the  trial,  with  all  the  Inferences 
which  the  Jury  could  Justifiably  draw  from 
It,  is  insufilclent  to  support  a  verdict  for  the 
plaintiff,  so  that  such  a  verdict  If  returned, 
must  be  set  aside,  the  court  is  not  bound  to 
submit  the  case  to  the  Jury,  but  may  direct 
a  verdict  for  the  defendant  Improvement 
Co.  V.  Munson,  14  Wall.  (U.  S.)  422,  20  L.  Ed. 
867 ;  Pleasants  v.  Fant  22  WaU.  (U.  S.)  116, 22 
L.  Ed.  780 ;  Herbert  v.  Butler,  97  U.  S.  319, 
24  L.  Ed.  958;  Bowdltch  v.  Boston,  101  U. 
S.  16,  25  L.  Ed.  986 ;  Origgs  v.  Houston,  104 
U.  S.  653,  26  L.  Ed.  840;  Randall  v.  Balti- 
more &  Ohio  Railroad  Co.,  109  U.  S.  478, 
3  Sup.  (3t.  322,  27  L.  Ed.  1003;  Anderson 
County  Com'rs  v.  Beal,  113  U.  S«  227,  6  Sup. 
Ct  433,  28  lA  Ed.  960;  Baylls  v.  Travelers' 
Insurance  Co.,  113  U.  S.  316,  6  Supi.  Ct  484, 
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28  L.  Ed.  989.  Tbls  rule  was  rlgbtly  ap- 
plied by  tbe  Circuit  Court  to  tbe  present 
case." 

In  Heoze  t.  St  Louis,  K.  C.  &  N.  Ry.  Co., 
71  Mo.  640,  tbe  court  say:  "If  Henze  bad 
used  tbe  precaution  wblcb  common  prudence 
dictates,  It  is  not  likely  tbat  tbe  calamity 
would  have  occurred.  If  be  bad  stopped  to 
look  and  listen  wben  near  tbe  track,  and 
could  neltber  see  nor  bear  tbe  approaching 
train,  on  account  of  tbe  cut  or  otber  ob- 
structions, and  no  signal  was  giren  from  tbe 
train,  be  would  bare  been  justifiable  in  at- 
tempting to  cross,  and  no  negligence  would 
bare  been  imputable  to  him.  But  he  bad 
no  right  to  drive  along  over  a  dry,  hard  road 
la  a  two-borse  wagon,  tbe  noise  of  which 
might  prevent  him  from  hearing  an  approach- 
ing train,  and,  without  stopping  an  instant 
to  see  or  hear,  go  upon  the  railroad  track, 
except  at  bis  own  peril." 

Plaintiff  In  error  Introduced  In  erldence 
four  photographs  of  views  taken  of  tbat 
crossing  and  tbe  track  north  of  tbe  crossing 
from  different  points.  Jacob  De  Cou  testified 
for  the  plaintiff  in  error  as  follows:  "Q.  Up- 
on the  photograph  you  bare  there,  which  is 
marked  'View  No.  1,'  I  wish  you  would  state 
at  what  point  tbe  camera  is  located,  and  in 
what  direction  the  camera  was  pointing.  A. 
Tbe  camera  was  located  225  feet  south  of  the 
crossing,  and  tbe  flag  was  placed  In  tbe  cen- 
ter of  the  crossing,  and  the  man  you  see  with 
tbe  flag  upon  the  track  was  750  feet  north 
of  tbe  crossing.  Tbe  camera,  being  pointed 
north,  took  a  view  up  the  track,  of  course, 
north.  •  •  •  Q.  I  will  ask  you  to  exam- 
ine tbls  photograph  and  state  what  it  repre- 
sents. A.  Tbe  same  crossing,  with  tbe  cam- 
era located  nortb  of  tbe  crossing  pointing 
south.  Q.  How  far  north  of  the  crossing  was 
tbe  camera  located?  A.  The  camera  was  210 
feet  north  of  tbe  railroad  crossing,  looking 
south.  Q.  What  else  does  It  represent  there? 
A.  It  shows  tbe  approach  of  a  carriage  to  tbe 
crossing,  over  tbe  same  ground  and  from  tbe 
same  direction  Mr.  Baker  was  approaching. 
The  carriage  was  being  driven  from  tbe  west 
to  the  east.  Q.  I  will  ask  you  to  examine  this 
photograph  and  state  what  it  represents.  A. 
This  shows  the  same  crossing  with  the  cam- 
era at  another  point.  Q.  At  what  point  Is  the 
camera  located  in  tbat  photograph,  or  when 
It  was  taken?  A.  Tbe  camera,  when  tbat 
view  was  taken,  was  located  420  feet  south- 
west of  tbe  crossing,  looking  quartering  up  to 
the  northeast.  Q.  How  far  was  tbe  camera 
from  tbe  railroad  crossing  wben  that  view 
was  taken?  A.  Four  hundred  and  twenty 
feet  I  have  tbe  memorandum  on  here  which 
was  made  at  tbe  time.  Q.  Are  there  any  ob- 
jects, and,  if  80,  what  on  tbe  railroad  track, 
and  how  far  north  of  tbe  crossing?  A.  There 
fs  nothing  on  the  railroad  Itself,  of  course; 
but  there  Is  a  cut  some  distance  up,  as  shown 
by  a  man  standing  there  on  the  track.  There 
are  two  men  to  be  seen  there  in  this  picture. 


Q.  How  far  are  ttiose  men  north  of  tbe  wagon 
road  crossing?  A  Tbe  first  man  is  22S  feet 
— ^286  feet  I  mean — nortb  of  the  center  of  tbe 
crossing,  and  tbe  next  man  witb  a  flag  is 
465  feet  nortb  of  the  center  of  tbe  crossing. 
Q.  Now,  I  win  ask  you  to  examine  ttils  pboto- 
graph,  which  Is  marked  'View  No.  4,'  and 
state  what  it  Is.  A.  The  camera  was  located 
30  feet  due  west  of  tbe  crossing.  In  this  wagon 
road  tbat  crosses  over  there  from  west  to 
east  and  the  man  in  tbe  center  of  tbe  track 
is  390  feet  nortb  of  the  road  crossing,  about 
where  It  begins  to  go  Into  the  cut  as  you 
will  see;  and  the  second  man,  with  the  flag. 
Is  standing  In  tbe  center  of  the  track  610 
feet  nortb  of  tbe  crossing.  Q.  Were  you 
present  at  tbe  time  these  photographs  were 
taken,  and  did  you  assist  In  verifying  tbe 
measurements  that  were  taken  at  that  time? 
A.  I  did.  I  secured  the  photographer  and 
bad  him  go  out  and  take  these  views.  Q. 
Then  they  are  correct  views  of  the  crossing, 
and  tbe  measurements  are  correct  are  they? 
A.  Yes,  sir;  the  image  is  shown  tbe  same  as 
If  you  were  to  bold  up  a  looking  glass  and 
look  at  it  ♦  •  •  Q.  Have  you  made  ady 
other  measurements  otber  than  at  the  time 
the  measurements  were  made  at  the  time  the 
photographs  were  taken?  A.  I  seen  tbem 
made.  Q.  State  to  the  Jury  what  yon  saw 
and  did.  A.  Day  before  yesterday,  along 
with  Mr.  Harry  V.  Dorman  and  another  gen- 
tleman, whose  name  I  can't  remember  Just 
now,  he  was  a  stranger  to  me,  I  was  there 
at  tbls  place  again;  and  now,  in  order  to 
verify  this,  that  Is,  as  to  how  far  you  could 
see  even  a  man  standing  on  tbe  track,  and  I 
also  took  an  engine  up  there —  Q.  Now  state 
about  the  time  tbe  three  of  you  went  up 
there,  Just  what  you  did,  and  the  measure- 
ments you  took.  A.  The  last  time?  Q.  Yes. 
A.  Well,  sir ;  day  before  yesterday  I,  togeth- 
er with  Mr.  Harry  V.  Dorman  and  this  other 
gentleman,  whose  name  I  can't  remember— 
I  got  them  to  go  up  there  with  me  to  see 
how  they  would  see  it  and  bow  far  different 
objects  could  be  seen.  We  measured  from 
tbe  west  rail  50  feet  down  this  wagon  road, 
and  then  bad  them  View  a  man  on  tbe  track 
at  different  points  up  nortb  from  the  way  tbls 
train  was  approaching  tbat  bit  Mr.  Baker. 
Q.  Now,  what  measurements  did  you  make 
there?  A.  A  man  standing  in  tbe  wagon 
road  50  feet  west  of  tbe  track  could  see  a 
man  standing  In  the  middle  of  tbe  track 
plainly,  13  rail  lengths  north  of  this  crossing, 
wblcb  would  be  390  feet  30  feet  to  the  rail. 
Q.  Did  you  ever  measure  one  of  those  rails? 
A.  Yes,  sir;  or  seen  one  of  those  gentlemen 
do  it  Q.  AH  right;  go  ahead.  A.  At  a  point 
40  feet  west  of  tbe  west  rail  of  the  track  you 
could  see  a  man  17  rail  lengths,  which  would 
be  510  feet  At  a  point  30  feet  from  the 
track,  a  man  standing  in  the  wagon  road 
could  see  up  the  railroad  track  20  car  lengths 
—  Q.  Twenty  car  lengtlis,  did  you  mean? 
A.    No;  did  I  say  car  lengths?    Q.  I  under- 
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Stood  yon  to.  A.  I  meant  rail  lengths.  A 
man  standing  in  the  wagon  road  at  a  point 
80  feet  from  the  track  could  see  up  the  rail- 
road 20  rail  lengths,  which  would  be  600  feet 
Q.  When  you  say  'up  the  railroad,'  do  you 
mean  north?  A.  Yes,  sir.  Q.  Very  well; 
proceed.  A.  Man  standing  in  the  wagon  road 
at  a  point  20  feet  from  the  track  would  see 
a  man  standing  30  rail  lengths  up  the  track, 
or  900  feet.  A  man  standing  in  the  wagon 
road  within  10  feet  of  the  track  could  see  up 
the  track  40  rail  lengths,  or  1,200  feet.  We 
then  ran  an  engrine  down  there,  and  these 
gentlemen  standing  at  the  road  crossing  could 
see  it,  as  they  expressed  It,  'to  the  whistling 
post,'  which  is  80  rods  north  of  this  cross- 
ing. A  curve  In  the  track  there  cut  off  the 
view,  and  they  couldn't  see  it  just  quite  to 
the  whistling  post,  but  almost  Q.  Where 
were  they  standing  when  they  could  see  this 
engine  at  the  whistling  post?  A.  Thirty  feet 
from  the  track.  I  think  I  said  close  to  the 
whistling  post  I  don't  think  they  could  see 
it  quite  to  the  whistling  post  on  account  of 
^thls  curve.  Q.  Did  you  make  any  observa- 
tions at  any  time  back  away  from  the  track, 
back  farther  than  50  feet 7'  A.  Yes,  sir;  the 
road  as  it  comes  from  the  west,  it  turns  from 
the  northeast  and  goes  up  near  or  quite  to 
the  right  of  way,  and  as  it  turns  and  crosses 
the  right  of  way  it  gets  outside  of  the  right 
of  way.  Now,  down  here  at  this  point,  where 
the  Santa  F6  comes  around  this  comer,  when 
a  man  is  coming  around  here  you  can  see 
further  up  the  track  than  when  he  gets  closer 
to  the  track.  That  low  place  that  is  in  the 
road  is  back  here,  about  75  feet  west  of  the 
track.  Q.  At  this  point  where  you  say  the 
road  turns  to  the  northeast,  can  you  see  into 
that  cut  some  considerable  distance?  A. 
Yes,  sir.  Q.  About  how  far?  A.  It  would  be 
a  matter  of  opinion;  but  I  would  say  at  the 
point  where  that  turns  around  the  McDaniels 
corner  you  could  see  an  engine  at  the  whis- 
tling post  Q.  Would  that  same  engine  be 
still  In  view  until  you  got  to  the  railroad 
crossing?  A.  Yes,  sir;  the  whistling  post  is 
in  the  deepest  part  of  the  cut.  Q.  This  draw 
or  low  place  yon  spoke  of  wouldn't  cut  off  any 
of  the  view?  A.  No,  sir;  it  is  Just  a  little 
sag  in  the  prairie.  *  *  *  Q.  Did  you 
make  your  observations  In  the  daytime  or  at 
night?  A.  We  made  them  in  the  daytime. 
Q.  You  can  see  better  in  the  daytime  than 
you  can  at  night,  can't  you?  A.  Not  with  a 
headlight  lit.  I  could  see  a  train  approach- 
ing better  at  night,  with  the  headlight  lit, 
than  In  the  daytime." 

The  testimony  of  Harry  Van  Dorman, 
shown  in  the  record,  and  the  testimony  of 
Willard  Thomley,  shown  in  the  record,  cor- 
roborates that  of  Jacob  De  Gou  in  relation  to 
the  measurements  that  were  taken  at  the 
crossing,  showing  how  far  a  person  can  see 
down  the  track  and  Into  the  cut  upon  the 
approach  to  the  crossing.  This  testimony  is 
uncontradicted,  and  goes  to  show  that  at  a 


point  50  feet  frxMU  the  crossing  a  man  can  be 
seen  400  feet  down  the  track,  at  40  feet  he 
can  be  seen  610  feet,  at  30  feet  he  could  be 
seen  600  feet  at  20  feet  he  conld  be  seen  900 
feet  and  at  10  feet  he  could  be  seen  from  1,100 
to  1,200  feet  down  the  track.  If  a  man  could 
be  seen  at  these  distances,  certainly  a  locomo- 
tive with  a  headlight  could  be  seen  at  a  much 
greater  distance,  and  the  defendant  in  error, 
riding  In  a  lumber  wagon,  would  be  elevated 
higher  than  a  man  standing  on  the  track, 
and  would  have  a  better  view  of  an  approach- 
ing train. 

The  defendant  in  error  testifies  that  he 
continually  looked  and  listened  for  the  train 
from  a  point  180  feet  from  the  crossing  up 
until  he  arrived  at  the  crossing.    Can  this 
evidence  of  his  receive  any  consideration  In 
the  face  of  the  absolute  physical  facts?    2 
Thompson  on  Negligence,  i  1G55,  is  as  follows: 
"This  brings  us  to  the  question  whether  the 
law  will  tolerate  the  absurdity  or  fraud  of 
allowing  the  traveler  to  prove  that  he  look- 
ed, but  did  not  see  the  train,  where  the  view 
was  unobstructed,  and  where,  if  he  had  look- 
ed, he  must  have  seen  It    The  law  will  tol- 
erate no  such  nonsense.     If  the  positlcw  of 
the  traveler,  with  respect  to  the  approaching 
train,  was  such  that  he  must  have  seen  It 
If  he  had  looked,  or  heard  it  If  be  bad  lis- 
tened, the  law  will  conclusively  presume  that 
he  neither  looked  nor  listened,  or  else  that 
having  perceived  It  coming,  he  thrust  himself 
in  front  of  It  and  took  his  chances  of  getting 
across  ahead  of  It    Under  such  circumstances 
the  presumption.  In  case  of  the  traveler  be- 
ing killed,  that  he  did  his  legal  duty  of  stop- 
ping, looking,  and  listening,  or  of  looking  and 
listening,  has  been  regarded  as  completely 
overcome  by  the  affirmative  proof  that  be 
was  struck  the  moment  he  set  his  foot  upon 
the  track."    In  Chicago  &  N.  W.  By.  Co.  v. 
Andrews  (Circuit  Court  of  Appeals  of   the 
Eighth  Circuit)  130  Fed.  65,  64  C.  C.  A.  390, 
it  is  stated  in  the  syllabus  as  follows:  "Held, 
that  in  view  of  the  physical  facts,  as  well  as 
such  testimony,  the  testimony  of  plaintiff  that 
he  stopped  and  looked  and  listened  witbout 
seeing  or  hearing  the  train  was  contrary  to 
all  reasonable  probability,  and  not  worthy  of 
credence;    that.  If  the  view  was  obstructed 
nearly  to  the  crossing,  as  he  testified,  such 
fact  required  him.  In  the  exercise  of  ordinary 
care,  to  take  greater  precautious  before  go- 
lug  on  the  track,  and  in  either  event  he  was 
guilty  of  such  culpable  negligence  as  precluded 
him,  as  matter  of  law,  from  recovering  for  the 
injury,  conceding  the  negligence  of  the  rail- 
road company.    In  Chicago,  R.  I.  &  P.  Ky. 
Co.  V.  Pounds,  82  Fed.  217,  27  C  C.  A.  112, 
which  was  a  case  from  the  Indian  Territory, 
the  court  say:  "In  view  of  these  undisputed 
facts,  we  think  that  the  trial  court  should 
have  directed  the  jury  to  return  a  verdict  for 
the  defendant.    The  doctrine  Is  too  well  set- 
tled to  admit  of  controversy  that  a  person 
is  guilty  of  culpable  negligence  If  he  walks 
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or  drives  upon  a  railroad  crossing  In  close 
proximity  to  an  approaching  train,  which  iB 
In  plain  view  and  might  have  been  seen  for  a 
considerable  distance  before  he  reached  the 
track."  In  our  Judgment,  the  proof  is  ab- 
solutely conclusive  that  the  defendant  In 
error  was  guilty  of  contributory  negligence. 
Upon  the  question  of  the  negligence  of  the 
plaintlfT  in  error,  It  Is  but  necessary  to  refer 
to  the  proof  to  show  that  ordinary  care  was 
exercised  by  the  plaintiff  In  error  In  the  oper- 
ation of  its  train  on  that  occasion.  The  en- 
gineer, the  fireman,  the  conductor,  the  brake- 
man,  and  the  express  messenger  all  testified 
that  the  whistle  was  blown  for  the  railroad 
crossing,  and  that  the  bell  was  being  rung 
continually  until  the  crossing  was  reached. 
This  testimony  Is  confirmed  by  the  witness 
Wallace,  who  crossed  the  track  going  west 
Immediately  before  defendant  In  error  reach- 
ed the  track  going  east  It  is  in  evidence  that 
Wallace  called  out  or  hallooed  to  defendant 
In  error,  but  the  defendant  in  error  did  not 
bear  what  be  said.  Wallace  says  that  bis 
horse  was  frightened  by  the  whistle  of  the 
train  for  the  crossing,  and  he  was  driving 
rapidly  actY>ss  the  track,  and  when  he  crossed 
the  track  the  train  was  In  plain  view,  and 
he  endeavored  to  warn  the  defendant  In  error 
from  crossing  the  track  by  hallooing  to  him. 
The  defendant  In  error.  Instead  of  looking 
for  the  train  up  the  track,  looked  around  to 
see  who  It  was  that  hallooed  to  him,  and  when 
he  turned  his  horses  were  Just  entering  upon 
the  track,  and  he  discovered  the  train.  In 
his  testimony  he  states  as  follows:  "Q.  About 
how  far  do  you  think  the  train  was  from  you 
then?  A.  I  don't  know;  but  it  wasn't  very 
far.  It  could  not  be.  Q.  Tou  thought  the 
train  was  far  enough  off  to  enable  you  to 
make  it  across  the  track?  A.  I  thought  It 
was  far  enough  off  ao  I  could  make  It  across 
the  track,  or  I  would  not  have  tried  It." 
Mr.  Hughes,  the  conductor  of  the  train,  tes- 
tified that  the  defendant  In  error  said  to  him: 
"Yea,  sir;  I  beard  him  say  be  saw  the  train 
coming,  and  that  he  thought  he  could  get 
across  ahead  of  it"  Mr.  Frank  Bucber,  wit- 
ness for  plaintiff  In  error,  testified:  "He  told 
me  that  be  was  driving  In  from  the  country 
with  a  load  of  hoasehold  goods  and  one  thing 
and  another,  and  that  it  was  dark,  or  about 
dark,  and  as  he  approached  the  railroad  he 
saw  the  train,  but  he  thought  It  was  far 
enough  off  so  he  could  get  across  before  the 
train  would  run  on  bim,  but  that  he  miscal- 
culated It  and  the  train  struck  him."  The 
defendant  in  error  told  Jacob  De  Ck>u,  a  wit- 
ness for  plaintiff  in  error,  as  follows:  "He 
said  he  was  driving  on  the  crossing  from  the 
west,  and  that  Just  before  be  got  ou  the 
crossing  he  met  a  man  in  a  buggy;  that  it 
was  after  dark,  or  dark,  and  that  the  man  In 
the  buggy  hallooed  at  him,  but  that  he  didn't 
hear  what  he  said;  and  that  he  was  Jogging 
along  after  hearing  the  man  halloo  at  him, 
and  he  said  that  he  seen  the  train,  but  that 


he  thought  be  could  get  across  the  track 
ahead  of  It,  and  undertook  to  do  It,  but  fail- 
ed to  do  so;  that  the  team  got  across  all 
right,  but  It  struck  his  wagon." 

Under  the  second  bead  there  were  certain 
instructions  requested  by  the  plaintiff  in  er- 
ror and  refused  by  the  court,  and  some  that 
were  requested  were  modified  by  the  court 
Among  them  is  the  refusal  of  the  court  to 
give  the  following  instruction:  "The  Jury  are 
Instructed  that  if  they  find  from  the  evidence 
that  the  plaintiff,  Baker,  could  have  seen  the 
train  and  could  have  heard  the  train  by  look- 
ing and  listening,  and  you  find  from  the 
physical  facts  that  he  could  have  seen  the 
train  had  he  looked,  and  heard  the  train  had 
he  listened,  notwithstanding  the  fact  that  he 
has  testified  that  be  looked  and  listened  and 
neither  saw  nor  heard  the  approaching  train, 
then  you  should  find  for  the  defendant" 
This  Instruction  unquestionably  states  the 
law  correctly.  Plaintiff  In  error  requested  the 
following  instruction:  "The  court  Instructs 
the  Jury  that  If  plaintiff,  Baker,  saw  the 
train  approaching,  and  yet  undertook  to 
cross  the  track,  instead  of  waiting  for  the 
train  to  pass,  and  was  Injured  thereby,  you 
must  find  for  the  defendant"  This  the  court 
refused,  and  gave  to  the  Jury  an  instruction 
thereon  as  follows:  "The  court  Instructs  the 
Jury  that  If  the  plaintiff.  Baker,  saw  the 
train  approaching  in  time  to  avoid  the  Injury 
by  the  exercise  of  ordinary  caution,  and  yet 
undertook  to  cross  the  track,  Instead  of 
waiting  for  the  train  to  pass,  and  was  in- 
jured thereby,  you  must  find  for  the  defend- 
ant" This  would  Imply,  regardless  of  the 
question  as  to  whether  he  bad  looked  and 
listened  for  the  train,  if  he  did  not  see  the 
train  in  time  to  avoid  the  injury,  after  be 
saw  the  train  by  the  exercise  of  ordinary 
care  and  caution,  be  was  entitled  to  recover. 
This,  In  our  Judgmoit,  would  not  be  stating 
the  law  correctly. 

The  third  bead  is  that  the  court  erred  in 
submitting  to  the  Jury  the  question  of  gross 
negligence,  or  willful  or  intentional  Injury, 
In  its  instruction  to  the  Jury,  by  Incorporat- 
ing In  its  Instruction  No.  0  the  following: 
"Unless  you  believe  from  the  evidence  that 
the  defendant's  servants  were  guilty  of  will- 
ful or  Intentional  acts,  and  the  injury  was 
occa^oned  by  such  willful  or  Intentional 
acts  of  omission  or  commission  on  the  part 
of  defendant's  employes."  There  is  no  al- 
legation In  the  complaint  of  willful  or  inten- 
tional acts  of  omission  or  commission  on 
the  part  of  the  plaintiff  in  error,  its  serv- 
ants or  employes;  neither  was  there  any 
proof  that  in  the  slightest  degree  Indicated 
any  willful  or  intentional  acts  of  omission 
or  commission.  In  East  Tennessee  Coal  Co. 
V.  Daniel,  100  Tenn.  65,  42  S.  W.  1002,  in 
the  syllabus,  it  Is  said:  "In  an  action  for 
personal  Injuries,  where  definite  acts  of  neg- 
ligence are  alleged  in  the  declaration,  plain- 
tiff cannot  recover  for  other  negligent  acts." 
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In  Jaquln  v.  Grand  Avenue  Cable  Co.,  57 
Mo.  App.  320,  It  is  stated  in  tlie  syllabus: 
"It  Is  the  duty  of  the  court  by  its  Instruo 
tlons  to  confine  the  Jury  to  the  consideration 
of  the  specific  grounds  of  negligence  alleged 
in  the  petition,  and  not  by  its  Instructions 
to  widen  the  Issue,  so  as  to  allow  a  recovery 
on  a  negligent  act  not  set  up  in  the  declara- 
tion." And  In  Greathouse  v.  Groan,  4  Ind. 
T.  668,  76  S.  W.  273,  from  the  Court  of  Ap- 
peals of  Indian  Territory,  it  is  said:  "There 
can  be  no  question  but  that  these  instruc- 
tions to  the  Jury  charged  them  that  an  in- 
tentional shooting,  if  not  done  in  defend- 
ant's self-defense,  was  sufficient  to  Justify  a 
verdict  for  the  plaintiff.  They  were  all 
based  upon  the  testimony  showing  such  a 
shooting;  and,  had  there  been  such  an  aver- 
ment in  the  complaint,  they  gave  the  law 
correctly.  But  there  was  no  such  averment 
On  the  contrary,  the  averments  all  were  that 
the  injury  to  plaintiff  was  the  result  of 
the  negligent  acts  of  the  defendant  It  is 
tme  that  the  complaint  avers  that  the  In- 
jury occurred  through  the  reckless,  careless, 
and  negligent  acts  of  defendant;  but  the 
words  'reckless'  and  'careless'  do  not  Impute 
willfulness  or  intention.  They  mean  nothing 
more  than  simple  negligence.  L.  &  N.  R. 
€o.  T.  Anchors,  114  Ala.  492,  22  South.  281, 
02  Am.  St  Rep.  116 ;  Railroad  Co.  v.  Crocker, 
95  Ala.  412,  11  South.  282;  Southern  R.  Go. 
V.  Prather,  119  Ala.  588,  24  South.  836,  72 
Am.  St  Rep.  949;  Chicago  &  B.  I.  R.  Go. 
V.  Hedges,  106  Ind.  398,  7  N.  B.  801;  Terre 
Haute  R.  Co.  v.  Graham,  95  Ind.  286,  48 
Am.  Rep.  719."  And  for  this  reason  the  case 
was  reversed  and  remanded.  Incorporating 
the  foregoing  instruction  in  this  case  was 
in  our  judgment  reversible  error. 

Under  the  fourth  head,  the  court  erred 
in  giving  Instruction  requested  by  the  plain- 
tiff as  follows:  "First.  If  you  believe  from 
the  evidence  that  tlie  engineer  after  observ- 
ing that  plaintiff  was  about  to  go  upon  the 
track,  by  sounding  the  whistle  could  have 
avoided  the  accident,  and  that  he  failed  to 
sound  the  whistle,  and  that  plaintiff  went 
upon  the  track  as  a  result  of  such  failure 
and  In  Ignorance  of  the  danger,  then  de- 
fendant would  be  liable."  This  wholly  ig- 
nores the  duty  -of  the  plaintiff  to  look  and 
listen  for  an  approaching  train.  The  en- 
gineer testifies  that  as  soon  as  he  discover- 
ed the  defendant  in  error  approaching  the 
crossing  he  applied  the  brakes  and  did 
everything  within  his  power  to  stop  the 
train  and  avoid  the  accident;  that  be  did 
all  that  he  could  do.  We  are  of  the  opin- 
ion that  the  giving  of  this  instruction  was 
erroneous  under  the  law. 

The  fifth  head  was  that  the  court  erred 
in  overruling  defendant's  motion  for  a  new 
trial,  and  rendering  Judgment  on  the  ver- 
dict of  the  Jury  herein.  The  questions  In- 
volved in  these  exceptions  have  been  fully 


discussed  In  the  preceding  author Itles  cited 
in  this  opinion. 

The  defendant  In  error  says  that  a  pre- 
liminary question  arises  as  to  whether  or 
not  this  court  can  review  this  case  in  the 
Bliape  the  record  is.  He  states  tliat  the 
citation  in  error  was  signed  on  the  15th  day 
of  Juue,  1905,  by  Joseph  A.  OIU,  with  the 
impression  after  his  name^  "United  States 
Judge,  Northern  District,  Indian  Territory, 
Associate  Justice;"  that  it  further  appears 
that  on  the  22d  day  of  May,  1905,  an  OTder 
was  entered  in  the  United  States  Court  at 
Nowata  allowing  writ  of  error,  and  fixing 
supersedeas  and  cost  bond  at  $8,000,  and  that 
the  said  bond  was  approved  on  the  22d  day 
of  May,  1905,  and  that  It  further  appears 
that  on  the  10th  day  of  May,  1905,  the  sure- 
ties on  the  appeal  bond  qualified  on  tlie 
bond;  that  it  thus  appears  that  the  bond 
was  made  by  the  sureties  before  the  order 
was  made  fixing  the  amount  of  it,  and  be- 
fore the  citation  was  signed,  and  before  the 
writ  of  error  was  allowed,  and  therefore 
it  is  no  bond.  Defendant  in  error  farther 
contends  that  under  section  1000  of  the  Re- 
vised Statutes  of  the  United  States  [U.  a 
Comp.  St.  1901,  p.  712]  it  appears  that  this 
was  necessary,  and  that  under  section  997 
it  appears  that.  If  the  citation  Is  to  be  sign- 
ed by  a  Justice  of  this  court,  there  must 
be  lodged  with  him,  or  in  this  court  a  peti- 
tion and  assignment  of  errors.  Defendant  in 
error  also  raises  the  question  whether  or  not 
a  Judge  of  this  court,  who  happens  to  be  the 
Judge  to  reverse  whose  decision  the  writ  of 
error  Is  prosecuted,  could  have  anything  to 
do  In  the  case  in  the  capacity  of  appellate 
Judge,  It  being  stated  in  the  act  creating 
this  court:  "But  no  one  of  said  Judges  shall 
sit  in  said  appellate  court  in  the  determina- 
tion of  any  cause  in  which  an  appeal  Is 
prosecuted  from  the  decision  of  any  court 
over  which  he  presided."  By  the  twelfth 
section  of  the  Indian  appropriation  act  of 
1005  (."«  Stat  1081,  c.  1479)  It  Is  required  that 
the  procedure  on  appeals  and  writs  of  error 
from  a  United  States  Court  in  the  Indian 
Territory  should  be  taken  in  the  same  man- 
ner as  was  then  provided  for  in  cases  tak- 
en by  appeal  or  writ  of  error  from  the  Unit- 
ed States  Circuit  Courts  to  the  Circuit  Court 
of  Appeals  of  the  United  States  for  the 
Eighth  Circuit  By  reference  to  rule  13  of 
that  court  (150  Ind.  xxvlll,  79  C.  C.  A.  xxvUi) 
it  is  mandatory  that  these  bonds  most  be 
taken,  and  by  rule  9  (150  Ind.  xxvli,  79  C.  C. 
A.  xxvli)  it  is  provided'  that  all  process  shall 
be  in  like  form  and  attested  in  the  same 
manner  as  process  of  the  Supreme  Court 
of  the  United  States,  and  the  writ  of  error 
in  this  case  Is  not  so  attested ;  that  therefore 
the  writ  of  error  in  this  case  should  be  dis- 
missed for  noncompliance  with  the  rules,  and 
because  it  was  not  allowed  by  the  proper 
party,  and  because  the  bond  was  not  given  as 
required  under  the  law  and  under  the  rules. 
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It  appears  from  the  record  that  tbe  writ  of 
error  was  allowed  on  May  22,  1905,  and  so- 
persedeas  and  cost  bond  were  fixed  and  the 
bond  approved  on  the  same  date,  and  the 
snretleB  on  the  bond  qualified  on  May  10, 
1806.  Wonld  the  fact  that  tbe  sureties  quali- 
fied on  the  bond  before  the  order  was  made 
fixing  the  same  vitiate  the  bond?  The  bond 
was  not  delivered  until  after  the  same  had 
been  approved,  and  subsequent  to  the  allow- 
ing of  the  writ  of  error  and  fixing  the  super- 
sedeas and  cost  bond.  The  bond  was  filed  on 
May  22,  1906,  and  was  duly  approved  by  the 
trial  judge.  The  form  of  the  bond  conforms 
exactly  to  secUon  1000  of  the  Revised  Stat> 
utes,  and  that  laid  down  by  Lioveland  on 
Federal  Procedure,  p.  1618,  4  Desty's  Federal 
Procedure,  874,  and  Gay  v.  Parpart,  101  U.  & 
891,  26  L.  Ed.  841.  In  the  case  of  Chateau- 
geay  Ore  &  Iron  Co.  v.  Blake  (C.  C.)  36  Fed. 
804,  806,  the  court  said :  "As  to  the  objection 
that  the  bond  is  defective  because  it  was  ex- 
ecuted before  the  Judgment  sought  to  t>e  re- 
viewed by  the  writ  of  error  was  in  fact  en- 
tered, I  am  also  of  the  opinion  that  the  bond 
Is  none  the  less  a  valid  obligation  to  respond 
for  failure  to  make  good  the  writ  of  error  In 
this  suit,  the  bond  not  having  been  delivered 
till  after  entry  of  Judgment"  It  has  been 
held  by  the  Supreme  Court  of  the  United 
States,  and  by  the  federal  courts,  that  the 
omission  to  give  bond,  or  when  a  defecttve 
bond  has  been  given,  afTects  only  the  regulari- 
ty of  the  proceedings.  The  taking  of  security 
is  not  Jurisdictional  in  its  cliaracter.  If 
through  mistake  or  accident  no  bond,  or  a 
defective  bond,  has  been  filed,  the  court  will 
not  dismiss  the  appeal,  but  will  permit  a  new 
bond  to  be  given.  Brown  v.  McConnell,  124 
U.  S.  489,  8  Sup.  Ct  559,  31  L.  Ed.  495 ;  Sey- 
mour V.  Freer,  5  Wall.  (U.  &)  822,  18  L.  Ed. 
664;  Davidson  v.  Lanier,  4  Wall.  (U.  S.)  447, 
18  L.  Ed.  377;  Martin  v.  Hunter,  1  Wheat 
(U.  S.)  361,  4  U  Ed.  97. 

Second.  Was  there  filed  in  the  trial  court 
a  petition  and  an  assignment  of  errors?  It 
appears  from  the  record  in  this  case  that  on 
May  22,  1906,  an  assignment  of  errors  was 
filed,  and  it  appears  thpt  on  May  22,  1905,  a 
petition  for  writ  of  error  was  filed,  which 
was  allowed  by  Judge  6111  on  the  same  date, 
as  appears  from  the  record  at  page  156.  The 
writ  of  error  was  allowed  June  16,  1905,  and 
the  citation  was  allowed  on  June  16,  1905, 
and  filed  on  tbe  lOth  day  of  the  same  month 
and  year.  Section  954  of  the  Bevlsed  Stat- 
utes of  the  United  States  [U.  S.  Comp.  St 
1901,  p.  686]  is  as  follows:  "No  summons, 
writ  declaration,  return,  process,  Judgment, 
or  other  proceedings  in  civil  causes.  In  any 
court  of  the  United  States,  shall  be  abated, 
arrested,  quashed,  or  reversed  for  any  defect 
or  want  of  form ;  but  such  court  shall  proceed 
and  give  Judgment,  according  as  the  right  of 
the  cause  and  matter  in  law  shall  appear  to 
it,  without  regarding  any  such  defect  or 
want  of  form,  except  those  which,  in  cases 


of  demurrer,  the  party  demurring  specially 
seta  down,  together  with  his  demurrer,  as 
the  cause  thereof;  and  such  court  shall 
amend  every  such  defect  and  want  of  form, 
other  than  those  which  the  party  demurring 
80  expresses,  and  may  at  any  time  permit 
either  of  the  parties  to  amend  any  defect  in 
the  process  or  pleadings,  upon  such  condi- 
tions as  It  shall.  In  its  discretion  and  by  its 
rules,  prescribe."  In  the  case  of  Alaska 
United  Gold  Mine  Co.  ▼.  KeaUng,  116  Fed. 
661,  63  a  a  A.  655,  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  held  as  follows 
(paragraph  1  of  the  syllabus) :  "Where,  on 
the  filing  of  an  asslgnjoient  of  errors  in  the 
trial  court,  the  clerk  issued  a  writ  of  error, 
and  a  Judge  of  the  Circuit  Court  of  Appeals 
approved  a  supersedeas  bond  and  issued  a  ci- 
tation, which  was  duly  served  on  the  defend- 
ant in  error,  the  failure  to  file  a  formal  peti- 
tion for  tlie  writ,  as  required  by  role  11  of 
the  Court  of  Appeals,  was  a  defect  of  form 
rather  than  of  substance,  and  Is  covered  and 
remedied  by  Rev.  St  M  964,  1005,  and  26 
Stat  826,  829,  c.  617,  i  11 ;  hence  such  a  fail- 
ure is  nofa  ground  for  dismissing  the  writ  of 
error."  From  the  opinion:  "The  defendant 
in  error  has  interposed  a  motion  to  dismiss 
the  writ  of  error  on  the  grounds  that  no  peti- 
tion for  the  writ  of  error  was  filed  herein  In 
accordance  with  rule  11  of  this  court  (31  C. 
0.  A.  czItI,  90  Fed.  cxlvi),  and  no  writ  of  er- 
ror was  allowed  by  any  Judge,  as  required  by 
said  rules  and  the  rales  prescribed  by  tbe 
Supreme  Court  of  the  United  States.  The 
motion  was  made  upon  tbe  further  ground 
that  the  writ  of  error  was  not  under  the  seal 
of  the  court  from  which  It  was  Issued,  and 
did  not  bear  tests  from  the  date  of  its  issue." 
And  it  quotes  rule  11  as  follows :  "Rule  11 
of  this  court  prescribes  the  practice  to  be 
followed  with  respect  to  the  asslgnmmt  of 
errors,  and  provides  that  the  *plaintiff  in  er- 
ror or  appellant,  shall  file  with  tbe  clerk  of 
the  coort  below  bis  petition  for  the  writ  of 
error  or  appeal  and  assignment  of  errors, 
which  shall  set  out  separately  and  particu- 
larly each  error  asserted  and  Intended  to  be 
urged.  No  writ  of  error  or  appeal  shall  be 
allowed  until  such  assignment  of  errors  shall 
have  been  filed,'  etc.  The  assignment  of  er^ 
rors  was  filed  by  the  plaintiff  in  error  with 
the  clerk  of  the  court  below  on  July  !S,  1901, 
in  which  was  set  out  the  errors  asserted,  and 
urged  upon  the  court  as  grounds  for  the  re- 
versal of  the  Judgment  Thereupon  the  clerk 
of  the  court  issued  a  writ  of  error  requiring 
that  the  record  and  proceedings  in  the  case  be 
sent  to  this  court,  and  on  the  2d  day  of  Au- 
gust, 1901,  a  Judge  of  this  court  approved  a 
supersedeas  bond,  and  signed  and  issued  a  ci- 
tation requiring  the  defendant  to  appear  In 
this  court  "porsuant  to  a  writ  of  error  filed 
in  the  clerk's  ofilce  of  the  United  States  Dis- 
trict Court  for  the  District  of  Alaska,  Divi- 
sion No,  1,  at  Juneau,  *  *  *  to  show 
cause,  if  any  there  be,  why.  a  judgment  in  tbe 
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said  writ  of  error  mentioned  should  not  be 
corrected  and  speedy  Justice  done  to  the  par- 
ties In  that  behalf.'  The  filing  of  an  assign- 
ment of  errors  in  the  court  below,  the  issu- 
ance of  a  writ  of  error  by  the  clerk  of  that 
court,  the  taking  of  a  supersedeas  bond,  and 
the  signing  and  Issuance  of  a  citation  by  a 
judge  of  this  court,  and  the  service  of  his 
citation  upon  the  defendant  in  error,  were 
the  proceeding's  required  by  the  statute  and 
by  the  rules  and  practice  to  bring  the  case  in- 
to this  court  The  absence  of  a  formal  peti- 
tion for  a  writ  of  error  did  not  prejudice  any 
of  the  substantial  rights  of  the  defendant  in 
error,  and  must  be  treated  as  a  defect  of 
form,  rather  than  of  substance,  and  the  same 
may  be  said  with  respect  to  the  lack  of  a 
formal  allowance  of  a  writ  of  error.  All  such 
defects  In  proceedings  are  fully  covered  and 
remedied  by  sections  054  and  lOOS  of  the  Re- 
vised Statutes,  and  section  11  of  the  act  of 
March  8,  1891  (26  Stat  826,  829,  c.  517)."  In 
Louisville  Trust  Co.  v.  Stockton,  72  Fed.  1, 
18  C.  C.  A.  408,  paragraph  2  of  the  syllabus 
says:  "A  formal  petition  for  the  allowance 
of  a  writ  of  error  Is  not  requisite  to  the  vest- 
ing of  Jurisdiction  In  the  Circuit  Court  of  Ap- 
peals. Therefore,  where  the  writ  was  Issued 
by  the  clerk  of  the  Circuit  Court  without  the 
filing  of  any  petition  therefor,  or  the  allow- 
ance thereof  by  any  Judge,  but  the  Judge  sub- 
sequently, and  within  the  time  limited,  sign- 
ed the  bill  of  exceptions  and  the  citation, 
held  that  this  was  sufficient  to  give  jurisdic- 
tion to  the  appellate  court" 

Can  the  Judge  who  tried  the  case  below, 
and  who  Is  one  of  the  judges  constituting 
the  appellate  court,  have  anything  to  do  In 
the  case  in  relation  to  the  appeal?  In  the 
case  of  Rodd  v.  Heartt,  17  Wall.  (U.  S.)  354, 
21  U  Ed.  627,  the  first  syllabus  of  the  court 
reads  as  follows:  "A  district  Judge,  sitting 
as  the  Circuit  Court,  may  allow  an  appeal 
from  his  own  decree."  And  on  page  357  of 
17  Wall.  (21  L.  Ed.  627),  the  court,  by  the 
Chief  Justice:  "As  to  the  first  of  the  grounds 
(on  which  a  dismissal  of  this  appeal  Is  ask- 
ed), on  looking  Into  the  acts  of  Congress  re- 
lating to  the  connection  of  the  district  judge 
with  the  Circuit  Court,  we  are  of  opinion 
that,  though  upon  appeals  from  the  District 
Court  the  district  judge  has  no  vote  in  the 
Circuit  Court,  he  has  in  all  other  respects 
the  powers  of  a  member  of  the  court,  and 
may  consequently  allow  appeals  from  Its 
decisions."  In  Baker  v.  Power,  124  U.  S. 
167,  8  Sup.  Ct.  416,  31  L.  Ed.  382,  the  syl- 
labus of  the  court  reads  as  follows:  "An 
appeal  can  be  taken  from  a  decree  of  a  Cir- 
cuit Court  of  the  United  States,  entered  un- 
der the  supervision  and  by  the  direction  of 
the  district  judge  of  the  district  sitting  In  the 
Circuit  Court,  although  he  may,  \mder  the 
provisions  of  Rev.  St.  t  S14,  have  had  no 
right  to  vote  In  the  cause" 

The  forgoing  citations  seem  couclusive 
upon  the  suggestion  of  the  defendant  in  er- 


ror to  dismiss  the  appeal,  and,  if  his  sugges- 
tion is  Intended  as  a  motion,  we  are  of  tlie 
opinion  that  the  same  should  be  overraled. 

Counsel  for  defendant  in  error.  In  bis  brief, 
while  declining  to  admit  that  the  plaintift 
was  guilty  of  contributory   n^llgence,   en- 
deavors to  establish  the  proposition  that,  not- 
with«tandlug  he  may   have  been  guilty   of 
contributory  negligence,  yet  the  plaintiff  in 
error   was   negligent   in   not   sounding    the 
whistle  and  stopping  the  train  before  arriv- 
ing at  the  crossing.    The  attempt  of  counsel 
to  bring  this  case  within  the  rule  holding  a 
railway  company   liable  where  a  person   la 
seen  by   the  employes  of  a   company    In   a 
dangerous  position  and  apparently  obllvloas 
to  his  danger  Is  not  supported  by  either  the 
allegations  of  the  complaint  or  any  proof  In 
the  case.    The  burden  of  proof  in  this  case 
was  upon  the  plaintiff,  defendant  in  error 
here.  In  the  first  Instance,  to  prove  that  the 
injury  was  caused  by  the  negligent  acts  of 
omission  of  the  defendant,  its  agents  or  serv- 
ants.   Likewise,  where  the  contributory  neg- 
ligence is  established,  the  burden  of  proof  is 
upon  the  plaintiff  to  show  that  the  iojury 
could  have  been  avoided  by  ordinary  care 
on  the  part  of  defendant,  and  that  it  was 
due  to  the  willful  or  reckless  neglect  of  de- 
fendant   St  Louis  &  San  Francisco  By.  Co. 
V.  Townsend,  69  Ark.  896,  63  S.  W.  994 ;  Lee 
V.  De  Bardeleben  Coal  &  Iron  Co.,  102  Ala. 
628,  15  South.  270;  Gilbert  v.  Brie  R.  Co.. 
97  Fed.  747,  88  C.  C  A.  408.     In  Kelly  v. 
Hannibal  &  St  Joe  R.  R.  Co.,  75  Mo.  138, 
the  court  said:    "PlaintUF  Introduced  no  evi- 
dence to  show  within  what  time  the  engine 
could  have  been  stopped.    It  was  beyond  con- 
troversy  that,    if  plaintiff  had    looked,   he 
would  have  seen  the  locomotive  approaching. 
His   own   testimony   proves  his  negligence, 
and  also  tends  to  prove  that  he  stepped  up- 
on the  track  when  the  locomotive  was  so  near 
him  that  no  possible  exertion  which  the  serv- 
ants of  defendant  In  charge  of  the  locomotive 
could  have  made  would  have  averted  the 
calamity,  even  had  they  seen  him   on  the 
track  before  he  was  struck  by  the  locomo- 
tive." 

The  testimony  of  Claude  B.  Baker,  the 
engineer,  is  as  follows:  "Q.  What  did  you 
do  when  you  discovered  him  coming  over 
there?  A.  I  shut  off  the  steam,  applied  the 
air  brake,  and  put  on  the  emergency  brake, 
and  put  on  the  sand.  Q.  What  do  you  do 
when  you  shut  off  the  steam  and  apply  the 
air  In  emergency?  A.  There  are  two  ways 
of  applying  the  air.  One  Is  what  we  call 
the  service  application,  and  the  other  In 
cases  of  anergency.  *  .  •  ♦  Q.  What  do 
you  mean  by  emergency  application?  A. 
That  Is  where  you  throw  the  whole  air  on 
and  all  the  brakes  at  once.  In  case  of  danger, 
where  yon  see  stock  on  the  track,  or  a  bridge 
out,  or  anything  of  that  kind,  where  there  Is 
danger.  In  cases  of  that  kind  we  are  allow- 
ed to  use  the  ouergency.    Q.  That  stops  the 
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train  pretty  suddenly,  doesn't  It?  A.  It  sets 
all  tbe  brakes,  but,  of  course,  a  train  will 
slide  a  little;  but  it  stops  a  train  as  soon 
as  a  train  can  be  stopped.  Q.  You  spoke 
something  about  applying  sand.  What  do 
you  mean  by  Applying  sand?  A.  We  open 
the  sand  box,  and  put  sand  on  tbe  rails  to 
keep  the  wheels  from  slipping.  Q.  How  soon 
were  you  able  to  stop  this  train  after  you 
bad  done  that?  A.  We  got  about  one  car 
length  over  the  road  crossing.  Q.  Mr.  Bak- 
er, how  far  were  you  from  the  crossing  when 
you  first  noticed  Mr.  Baker's  team?  A.  I 
must  have  been  about  400  feet.  Q.  How  far 
were  they  from  the  railroad  when  you  first 
noticed  them?  A.  Well,  his  team  couldn't 
have  been  over  20  feet  from  the  track.  Q. 
You  knew  they  were  coming  toward  the  rail- 
road and  would  probably  come  on  it?  A. 
Yes,  sir.  Q.  Now,  when  you  applied  the 
emergency  air  brake,  what  did  you  do?  A. 
I  opened  the  sand  lever  and  threw  sand  on 
the  rails.  Q.  What  else  did  you  do?  A. 
Shut  off  the  steam.  In  the  first  place,  I 
threw  the  air  on,  shut  off  the  steam,  and  put 
on  the  sand.  That's  all  that  I  could  do.  Q. 
What  did  you  do  with  reference  to  the 
brakes  on  the  engine?  A.  That  is  applied  the 
same  as  on  the  train.  Q.  The  whole  thing  is 
one?  A.  The  whole  thing  is  combined."  The 
uncontradicted  testimony  showed  that  the 
engineer  kept  a  constant  lookout  on  the  ap- 
proach to  the  crossing,  and,  the  first  intima- 
tion be  had  that  the  plaintiff  was  going  to 
cross  the  track,  he  Immediately  did  every- 
thing he  could  to  stop  the  train  and  avoid 
the  accident  And  this  testimony  of  the 
engineer  Is  confirmed  by  the  fireman,  the 
conductor,  the  baggage  and  express  man,  and 
the  brakeman,  and  everyone  on  the  train 
who  testified. 

In  St.  L.,  I.  M.  &  S.  B.  Co.  v.  Jordan, 
66  Ark.  428,  47  S.  W.  115,  from  the  Su- 
preme Court  of  Arkansas,  It  Is  said :  "Where 
the  uncontradicted  testimony  of  defendant's 
trainmen  is  that  they  kept  a  constant  look- 
out, and  that  the  first  intimation  that  they 
had  of  the  .intoxication  of  the  person  on  the 
track,  coming  towards  them,  was  bis  stag- 
gering, and  that  they  then  immediately  did 
everything  they  could  to  avoid  the  accident, 
an  Instruction  as  to  the  company's  liability  If 
the  trainmen  failed  to  keep  a  constant  look- 
out, and  could  have  discovered  the  man's 
condition  in  time  to  prevent  injuring  him, 
had  they  kept  such  lookout,  is  erroneous,  as 
allowing  a  finding  of  negligence  without  evi- 
dence." There  was  not  a  particle  of  evi- 
dence to  support  the  theory  that  the  train 
could  have  been  stopped  before  reaching  the 
crossing,  and  the  accident  avoided,  and  to 
submit  to  the  Jury  a  theory  not  supported  by 
any  evidence  was  error.  In  Commissioners  v. 
Clark,  94  U.  S.  278,  284,  24  U  Ed.  59,  Mr. 
Justice  Clifford  said:  "Judges  are  no  long- 
er required  to  submit  a  case  to  the  Jury 
merely  because  some  evidence  has  been  intro- 


duced by  the  party  having  the  burden  of 
proof,  unless  the  evidence  be  of  suc-h  a 
character  that  it  would  warrant  the  Jury  in 
proceeding  to  find  a  verdict  in  favor  of  the 
party  introducing  such  evidence.  Ryder  v. 
Wombnell,  L.  B.  4  Exch.  39.  Decided  cases 
may  be  found  where  it  is  held  that,  if  there 
Is  a  scintilla  of  evidence  in  support  of  a  case, 
the  Judge  is  bound  to  leave  it  to  the  Jury; 
but  the  modern  decisions  have  established  a 
more  reasonable  rule,  to  wit,  that  before  the 
evidence  Is  left  to  the  Jury  there  Is  or  may 
be  In  every  case  a  preliminary  question  for 
the  Judge — not  whether  there  is  literally  no 
evidence,  but  whether  there  Is  any  upon 
which  a  Jury  can  properly  proceed  to  find  a 
verdict  for  the  party  producing  It,  upon  whom 
the  burden  of  proof  Is  Imposed."  In  the  case 
of  Inland  &  Seaboard  Coasting  Co.  v.  Tolson, 
139  U.  S.  551,  11  Sup.  Ct  653,  35  L.  Ed.  270, 
Justice  Gray,  delivering  the  opinion  of  the 
court,  said:  "The  other  Instruction  was  In 
these  words:  There  Is  another  qualification 
of  this  i-ule  of  negligence,  which  It  is  proi>er 
I  should  mention.  Although  the  rule  is  that, 
even  If  the  defendant  be  shown  to  have  been 
guilty  of  negligence,  the  plaintiff  cannot  re- 
cover If  he  himself  be  shown  to  have  been 
guilty  of  contributory  negligence  -which  may 
have  had  something  to  do  in  causing  the  ac- 
cident, yet  the  contributory  negligence  on 
his  part  would  not  exonerate  the  defendant, 
and  disentitle  the  plaintiff  from  recovering. 
If  it  be  shown  that  the  defendant  might,  by 
the  exercise  of  reasonable  care  and  prudence, 
have  avoided  the  consequences  of  the  plain- 
tiff's negligeice.'  "  This  unquestionably  states 
the  law,  which  has  been  aflSrmed  by  a  great 
many  cases.  The  only  question  arises  as  to 
whether  the  following  clause:  "If  It  be 
shown  that  the  defendant  might,  by  the 
exercise  of  reasonable  care  and  prudence, 
have  avoided  the  consequences  of  plaintiff's 
negligence" — Is  applicable  to  this  case. 

Upon  the  trial  the  defendant  In  error  Intro- 
duced evidence  that  there  was  no  warning 
given  of  the  approach  of  the  train  to  the 
crossing.  The  plaintiff  Introduced  the  posi- 
tive testimony  of  the  trainmen,  and  also 
that  of  Wallace,  that  the  warning  was  given; 
that  the  whistle  was  blown  at  the  whistling 
post  for  the  crossing,  and  the  bell  was  con- 
tinuously rung  from  the  whistling  post  to  the 
crossing.  Further,  the  testimony  Is  uncon- 
tradicted that  the  crossing  was  unobstructed, 
and  that  a  traveler  upon  the  public  highway 
approaching  the  crossing  could  have  seen 
the  train  for  a  long  distance;  that  nothing 
prevented  defendant  in  error  from  seeing  or 
hearing  the  train,  had  he  looked  or  listened. 
And  it  is  further  shown  that,  when  the  plain- 
tiff in  error  discovered  the  defendant  in  error 
driving  upon  the  crossing,  all  means  at  hand 
were  used  to  stop  the  train  and  avoid  the 
accident ;  and  the  applying  of  the  emergency 
brakes  is  testified  to  by  every  one  on  the  train. 
It  was   further   shown   that  the  headliglit 
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was  burning  brightly,  and  could  have  been 
seen  for  a  long  distance  by  the  defendant 
in  error,  bad  he  looked  in  that  direction ;  and 
It  is  further  shown  fbat  bis  eyesight  and 
hearing  were  good.  No  evidence  whatever 
appears  In  the  record  to  show  within  what 
time  the  engine  could  have  been  stopped.  At 
7S  miles  per  hour  it  is  estimated  the  train 
would  travel  about  44  feet  per  second,  and 
the  wagon  in  a  fast  walk  it  is  estimated 
would  travel  about  4  miles  per  hour,  which 
would  be  approximately  6  feet  per  second. 
Hence,  when  the  engineer  first  discovered  the 
wagon  18  or  20  feet  from  the  track,  the 
engine  must  have  been  about  180  or  136  feet 
from  the  crossing,  and  the  accident  necessar- 
ily occurred  from  three  to  five  seconds  from 
the  discovery  of  the  wagon  by  the  engineer. 

The  coimsel  for  defendant  In  error  seeks 
to  bring  the  case  within  the  so-called  excep- 
tion to  the  general  rule  of  contributory  negli- 
gence, according  to  which  the  negligence  of 
the  defendant  in  error  is  no  defense ;  that  is, 
to  show  that  the  negligence  of  the  defendant 
in  error  was  not  the  proximate  cause  of  his 
Injury.  The  evidence  contained  In  the  record 
is  not  confilctlng  upon  this  point,  and  that 
question  should  not  have  been  submitted  to 
the  jury.  We  have  examined  all  of  the  cases 
cited  by  the  defendant  in  error,  and  we  find 
that  the  evidence  was  either  conflicting,  or 
it  was  admitted  that  after  the  plaintiff  had 
placed  himself  In  a  dangerous  position  the 
accident  could  have  been  avoided.  It  Is 
shown  without  contradiction  by  the  evidence 
in  this  case  that  everything  was  done,  as 
soon  as  the  defendant  in  error  was  discovered 
approaching  the  crossing,  that  could  have 
been  done,  to  stop  the  train  and  avoid  the 
accident.  In  the  case  of  Dunworth  v.  Grand 
Trunk  Western  Ry.  C!o.,  127  Fed.  807,  810,  62 
C.  C.  A.  225,  228,  It  is  said:  "It  is  also  said 
that  the  contributory  negligence  of  the  de- 
ceased should  not  prevent  a  recovery  if  the 
locomotive  engineer,  in  tl>e  exercise  of  ordi- 
nary care,  might  have  avoided  the  conse- 
quence of  the  deceased's  negligence ;  and  this 
under  the  modification  of  the  rule  as  bold  by 
the  Supreme  Cotu-t  in  Inland  &  Seaboard 
Ctoastlng  CJompany  v.  Tolson,  139  U.  S.  551, 
11  Sup.  Ct  653,  85  L.  Ed.  270,  and  Railway 
Company  v.  Ives,  144  U.  S.  408,  12  Sup.  Ot 
679,  36  L.  Ed.  485.  There  are  no  facts  dis- 
closed in  this  record  calling  for  the  applica- 
tion of  the  modification  of  the  rule.  It  does 
not  appear  that  the  presence  of  the  deceased 
upon  the  track  was  observed  by  the  locomo- 
tive engineer,  or  that  after  seeing  him,  and 
after  knowledge  that  he  was  unobservant  of 
his  danger,  there  was  time  to  avoid  the 
catastrophe.  To  bring  the  case  within  the 
modification  of  the  rule  it  is  incumbeut  upon 
the  plaintiff  to  make  a  showing  calling  for  its 
application."  In  Gilbert  v.  Erie  R.  Co.,  97 
Fed.  747,  88  C.  C.  A.  408,  it  Is  said:  "As  we 
understand  the  rule  to  be  deduced  from  these 
authorities,  it  amounts  to  this:    That  where 


the  plaintiff,  by  his  own  negligence,  has  plac- 
ed himself  in  a  dangerous  position,  where 
Injury  is  likely  to  result,  the  defendant,  with 
knowledge,  or  such  notice  as  is  equivalent 
thereto,  of  the  plalntifTs  danger,  is  bound  to 
use  reasonable  care  and  diligence  to  avoid 
Injuring  the  plaintiff;  and  where  by  the  ex- 
ercise of  such  care  he  could  do  so,  and  fails 
to  avoid  the  injury,  this  negligence  Introduces 
a  new  element  Into  the  case,  and  renders  the 
defendant  liable,  because  such  negligence  be- 
comes the  direct  and  proximate  cause  of  the 
injury.  We  do  not  think  the  principle  settled 
in  these  cases  applies  to  a  case  where  it  clear- 
ly a];^ear8  that  the  injury  is  the  result  of  the 
concurrent  negligence  of  the  plaintiff  and  de- 
fendant. There  is  no  averment  in  the  peti- 
tion that  the  engineer  or  fironan  saw  the  de- 
cedent upon  the  track,  or  in  a  place  of  immi- 
nent danger,  in  time  to  have  avoided  the  in- 
jury. Taking  the  allegations  of  the  petition 
together,  it  seems  to  us  to  be  a  case  of  con-. 
current  negligence  on  the  part  of  the  dece- 
dent and  the  railway  company.  Assuming 
it  to  be  true  that  the  defendant  was  guilty 
of  the  negligence  charged  in  the  petition,  the 
deceased  was  guilty  of  negligence  which  di- 
rectly contributed  to  the  injury.  In  this  view 
of  the  case,  we  do  not  think  it  is  brought 
within  the  principle  laid  down  in  Railroad 
Co.  V.  Hellenthal,  above  cited,  and  similar 
cases."'  The  allegation  of  the  complaint  of 
the  defendant  in  error  is  as  follows:  "That 
after  he  got  on  the  track  of  the  defendant  he 
discovered  a  train  approaching  the  crossing 
from  tlie  north,  and  made  all  efforts  to  get 
off  the  track  and  avoid  a  collision,  but  was 
unable  to  do  sa  That  the  defendant's  agents 
and  servants  failed  to  whistle  for  the  cross- 
ing, or  to  give  any  warning  such  as  to  attract 
the  attention  of  travelers  along  the  highway, 
and  give  warning  of  the  approach  of  its  mov- 
ing trains."  As  stated  by  Judge  Day,  there 
is  no  avermmt  in  the  petition  that  the  oigl- 
neer  or  fireman  saw  decedent  upon  the  track 
or  in  a  place  of  imminent  danger  la  time  to 
have  avoided  the  injury. 

Have  the  cases  cited  by  defendant  in  error 
any  application  to  the  facta  of  this  case?  To 
be  applicable.  It  must  be  shown  that  the 
plaintiff  in  error  was  guilty  of  contributory 
negligence,  and  that  he  Is  excused  from  bis 
negligence  because  the  plaintiff  In  error  might 
by  the  exercise  of  reasonable  care  have  avoid- 
ed the  consequences  of  the  negligence  of  the 
defendant  in  error.  In  our  Judgment,  from  a 
careful,  painstaking  examination  of  the  evi- 
dence in  the  record,  together  with  the  com- 
plaint of  the  defendant  in  error,  there  Is  nei- 
ther allegation  nor  proof  that  brings  this  case 
within  the  exception  to  the  general  rule,  as 
claimed  by  defendant  in  error  In  bis  brief. 
We  have  examined  the  authorities  cited  by 
the  defendant  in  errot,  and  it  appears  in 
every  Instance  that  the  employes  of  the  rail- 
way company  either  saw  the  traveler  ap- 
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proachlng  the  crossing  and  discovered  bis 
danger  In  time  to  bave  stopped  the  train  and 
avoided  the  accident,  or  that  the  traveler's 
view  was  so  obstructed  that  It  was  Impossi- 
ble to  see  the  train  nntll  upon  the  track,  or 
witbln  a  few  feet  of  It,  and  that  be  nsed  all 
the  precautions  that  the  law  puts  upon  him 
In  approaching  the  crossing.  As  a  result,  we 
do  not  regard  the  cases  as  applicable  to  the 
facts  of  this  case. 

Tbe  defendant  In  error  discusses  the  excep- 
tion stated  In  the  third  paragraph  by  the 
plaintiff  in  error,  that,  "unless  yon  believe 
from  the  evidence  tliat  defendant's  servants 
were  guilty  of  willful  and  Intentional  acts, 
and  the  injury  was  occasioned  by  sucb  will- 
ful and  intentional  acts  of  omission  or  com- 
mission on  the  part  of  defendant's  employte." 
But  that  question  has  been  heretofore  discuss- 
ed In  tills  opinion.  There  was  no  allegation 
In  the  complaint  to  cover  it,  and,  though 
the  plaintiff  in  error  set  up  contributory  neg- 
ligence as  a  defense,  counsel  for  defendant 
In  error  claims  that  under  tiie  pleadings  and 
practice  in  Arkansas  there  can  be  no  replica- 
tion thereto,  tli»efore  be  justifies  tbe  charge. 
Tbe  charge,  in  our  Judgment,  if  for  no  otber 
reason,  was  inapplicable,  because  there  was 
absolutely  no  proof  whatever  to  which  it 
could  be  made  applicable ;  and,  as  heretofore 
stated,  the  Injecting  of  tbe  same  into  this 
case  was  reversible  error. 

In  our  Judgment,  tbe  court  below,  upon  this 
record,  should  have  directed  a  verdict  for  tbe 
defendant,  and  the  case  is  reversed  and  re- 
manded. 

CLAYTON  and  LAWRBNOB,  JJ.,  concur. 
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STROHBIM  &  ROMAN  v.  WEISS  et  al. 
(Court  of  Appeals  of  Kentnciy,  Oct.  25,  1907.) 
Appeal  from  Circuit  Court,  Jefferson  County, 
Common  Pleas  Branch,  Second  Division.  "Not 
to  be  officiailT  reported."  Action  by  Stroheim  & 
Roman  against  Daniel  Weiss  and  another. 
From  a  judgment  for  defendants,  plaintiffs 
appeal.  Affirmed.  Thatcher,  Oifford  &  Stein- 
feld.  for  appellants.  J.  W.  8.  Clements  and  Ed- 
ward P.  W.  Kaiser,  for  appellees. 

O'REAR,  C.  J.  Appellants,  wholesalers,  sold 
a  bill  of  merchandise  to  appellee  Daniel  Weiss, 
a  retailer,  on  a  credit.  The  bill  was  not  paid. 
Subsequently  Daniel  Weiss  sold  his  stock  of 
merchandise  to  a  corporation  known  as  the 
D.  Weiss  Company.  This  stilt  was  to  recover 
the  debt  from  the  latter,  upon  the  allegation 
that  the  latter  bad  assamed  to  pay  it  as  part 
consideration  for  the  transfer  to  It  of  the  Kooda; 
but  the  trouble  with  the  case  is  no  such  consid- 
eration was  shown.  If  it  had  been,  the  action 
conid  have  been  maintained.  This  is  not  a  suit 
to  recover  against  the  D,  Weiss  Company,  as 
the  fraudulent  vendee  of  D.  Weiss.  No  such 
issne  is  presented.    Judgment  affirmed. 


ARKANSAS  STAVB  CO.  v.  ORBBN.  (Su- 
preme Court  of  Arkansas.  July  23,  1906.)  Ap- 
peal from  Circuit  Court,  Jackson  County: 
Bance  N.  Hutton.  Judge. 

PER  CURIAM.    Affirmed  under  role  7. 


BELL  V.  MILES  et  al.  (Supreme  Cionrt  of 
Arkansas.  Nov.  12  1906.)  Appeal  from  Cir- 
cuit Court,  Jefferson  County ;  Antonio  B.  Grace, 
Judge. 

PER  CURIAM.  Appeal  dismissed,  on  motion 
of  appellant. 

CANE  HILL  COLD  STORAGE  &  OR- 
CHARD (30.  V.  REHM.  (Supreme  Court  of 
Arkansas.  Nov.  19,  1906.)  Appeal  from  Wash- 
ington Chancery  Court;  T.  H.  Humphreys, 
Chancellor. 

PER  CURIAM.  Appeal  dismissed,  for  noO^ 
compliance  with  rule  9. 


CARPENTER  v.  NEWELL  et  al.  (Supreme 
Court  of  Arkansas.  Oct  29,  1906.)  Appeal 
from  Arkansas  Chancery  Ckmrt;  John  M.  El- 
liott, Chancellor. 

PER  CURIAM.  Appeal  dismissed,  for  non- 
compbance  with  role  6. 

CARVILLE  V.  NISBITT  «t  al.  (Supreme 
Court  of  Arkansas.  Nov.  19,  19060  Appeal 
from  Craighead  (Jhancery  Court;  Bdwa^D. 
Robertson,  CSiancellor. 

PER  CURIAM.  Appeal  dismissed,  for  non- 
compliance  with  role  9. 


^CHICAGO.  R.  I.  &  P.  RT.  CO.  v.  HILU 

(Supreme  Court  of  Arkansas.  Oct.  16,  1906.) 
Appeal  from  Circuit  Court,  Logan  County; 
Jeptha  H.  Evans,  Judge. 

PER  CURIAM.    Settied.  and  cause  dismiss- 
ed, by  consent. 


CLARKSVILLB  ANTHRACITE  COAL 
CO.  V.  STOUDT  et  al.  (Supreme  Court  of 
Arkansas.  Oct.  15,  1906.)  Appeal  from  Cir- 
cuit Court,  Johnson  Ounty;  Wm.  L.  Mooae. 
Judge. 

PER  CURIAM.  Affirmed,  without  penalty, 
tiy  consent 


DAVIS  V.  WILLIAMS  et  al.  (Supreme 
Court  of  Arkansas.  Oct  29,  1006.)  Appeal 
from  Circuit  Court  Van  Buren  County:  B.  Q. 
Mitchell,  Judge,  /."•«• 

PER  CURIAM.  Appeal  dismissed,  for  non- 
compliance with  rule  9. 


DICKBN  V.  STATE.  (Supreme  Court  of 
Arkansas.  Nov.  26,  1906.)  Appeal  from  Cir- 
cnit  Court,  Drew  County;  Zachariah  T.  Wood. 
Judge. 

PER  CURIAM.  Affirmed,  on  moUon  of  At- 
torney General. 


DISMUKES  et  aL  v.  WALLS.  (Supreme 
Court  of  Arkansas.  Nov.  26,  1906.)  Appeal 
from  Lonoke  Chancery  Court;  Jesse  C.  Hart 
Chancellor. 

PER  CURIAM.  Appeal  dismissed,  for  non- 
compliance with  rule  0. 
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FARMERS'  CANNING  CO.  ▼.  CRAW- 
|]OBD.  (Supreme  Court  of  Arkansas.  Sept. 
M,  190e.)_  Appeal  from  Union  Chancery  Court: 
Oharlea  W.  Smith,  Judge. 

PER  CURIAM.  Appeal  dismissed,  on  mo- 
tion of  appellant 

FARMERS'  CANNING  CO.  t.  WRIGHT. 
(Supreme  Court  of  Arkansas.  Sept.  24,  1906.) 
Appeal  from  Union  Chancery  Court;  Charles 
W.  Smith,  Judge. 

PER  CURIAM.  Appeal  dismissed,  on  mo- 
tion of  appellant. 

FT.  SMITH  &  W.  R,  CO.  t.  FISHBACK. 
(Supreme  Court  of  Arkansas.    Oct.  29,  1906.)- 
Appeal  from  Circuit  Court,  Sebastian  County: 
Styles  T,  Rowe,  Judge. 

PER  CURIAM.  Appeal  dismissed,  for  non- 
compliance with  rule  9. 


GILIi  T.  STATE.  (Supreme  Court  of  Ar- 
kansas. Oct.  29,  1906.)  Appeal  from  Circuit 
Court,  Scott  Coonty;    Styles  T.  Rowe,  Judge. 

PER  CURIAM.  Affirmed,  on  motion  of  At- 
torney General. 


GRAVES  T.  GRAVES.  (Supreme  Court  of 
Arkansas.  Nov.  19,  1906.)  Appeal  from  Cir- 
cuit Court,  Howard  County;  James  S.  Steel, 
Judge. 

PER  CURIAM.  SetUed,  and  appeal  dis- 
missed. 


HANSARD  V.  CITY  OF  SILOAM 
SPRINGS.  (Supreme  Court  of  Arkansas. 
Not.  26,  1906.)  Appeal  from  Circuit  Court, 
Benton  County;   J.  S.  Maples,  Judge. 

PER  CURIAM.  Appeal  dismissed  for  non- 
compliance with  rule  9. 


JACKSON  T.  STATE.  (Supreme  Court  of 
Arkansas.  Oct.  7,  1907.)  Appeal  from  Circuit 
Court,  Garland  County;  W.  11.  Evans,  Judge. 
Albert  Jackson  was  convicted  of  murder  in  the 
second  degree,  and  be  appeals.  Affirmed.  Leslie 
&  Bonic,  for  appellant.  Wm.  F.  Kirby,  Atty. 
Gen.,  and  Daniel  Taylor,  for  appellee. 

McCULLOCII,  J.     Appellant,  Albert  Jack- 
son, was  indicted  for  the  crime  of  murder  in 
the  first  degree,  and  was  convicted  of  murder 
in  the  second  degree;  his  punishment  being  fix- 
ed at  confinement  in  the  penitentiary  for  a  term 
of  21  years.     No  abstract  or  brief  in  his  be- 
half has  been  filed  in  this  court,  and  we  are 
not  advised  as  to  the  particular  points,  if  any, 
relied  upon  for  a  reversal  of  the  judgment,  fur- 
ther than  the  enumeration  of  alleged  errors  in 
the  motion  for  new  trial,  which  is  as  follows: 
"(1)  The  jury   received  evidence  out  of  court 
as  to  the  merits  of  the  cause  on  trial.     (2)  The 
conrt  erred  in  giving  instructions  numbered  1, 
2,  3,  4,  5,  6,  7,  8.  9,  and  10.    (3)  Verdict  of  the 
jury  against  the  law  and  evidence.    (4)  Because 
the  prosecuting  attorney,  in  his  closing  argru- 
ment  to  the  jury,  made  improper,  prejudicial, 
and  damaging  remarks  tending  to  prejudice  the 
mind  of  the  jury  against  the  defendant,  among 
other  things  charging  that  the  defendant's  fam- 
ily were  brought  into  court  for  the  purpose  of 
creating  sympathy  for  the  defendant.     (5)  Be- 
cause,  since  the   trial,  the  defendant  has  dis- 
covered important  evidence  in  his  favor  which 
with  due  diligence  he  could  not  have  discovered 
before."     The   transcript  contains   nothing  in 
support  of  the  first,  fourth,  or  fifth  assignments 
of  error;  so  they  need  not  be  further  discussed. 


The  evidence  was  abundantly  snffldent  to  sus- 
tain the  verdict,  and  no  error  is  found  in  any 
of  the  instmctfons  of  the  court  The  instruc- 
tions properly  covered  every  phase  of  the  law 
on  the  subject  of  homicide,  and  fnlly  and  cor- 
rectly submitted  to  the  Jury  the  question  of 
the  guilt  or  innocence  of  the  accused.  The  de- 
fendant therefore,  has  no  just  ground  for  com- 
plaint at  the  rulings  of  the  trial  court,  nor  at 
the  verdict  of  the  jury,  as  the  evidence  fully 
warranted  a  conviction  for  the  highest  grade 
of  homicide.    Affirmed. 


,^fIJ3X'JSl?0<^  *  H.  S.  W.  RT.  CO,  T. 
CAMPBELL.  (Supreme  Conrt  of  Arkansas. 
Nov.  26,  1906.)  Appeal  from  Circuit  Court 
Garland  County;  Alexander  M.  Duffle,  Judge. 
PER  CURL^M.  Settled,  and  appetd  dis- 
missed. 

NAVAKOVICH  t.  HOLLBT  ft  PRICE, 
(Supreme  Court  of  Arkansas.  Oct  16,  1906.) 
Appeal  from  Circuit  Court,  Pnlaaki  County: 
Edward  W.  Wlnfield,  Judge. 

PER  CURIAM.  Affirmed,  with  penalty,  un- 
der rule  7. 


,  OGDEN  V.  BAKER.  (Supreme  Court  of  A«^ 
kansas.  Oct  22,  1906.)  Appeal  from  Circuit 
Court,  Marion  County;  E.  G.  Mitchell,  Judge. 
PBR  CURIAM.  Affirmed,  as  a  delay  case. 
with  penalty. ' 


PRANGE  et  al.  t.  MBWES.  (Supreme 
Court  of  Arkansas.  Oct  28,  1906.)  Appeal 
from  Circuit  Court  Arkansas  Coonty;  Geo.  M. 
Chapline,  Judge. 

PBR   CURIAM,     SetUed,   and   appeal    dia- 

missed. 


RUSSELL  et  al,  T.  MAT  et  al.  (Supreme 
Court  of  Arkansas.  Nov.  12,  1906.)  Appeal 
from  Circuit  Court,  Clark  County;  Joei  D. 
Conway,  Judge. 

PER  CURIAM.  Appeal  dismissed,  for  non- 
compliance with  rule  9. 


ST.  LOUIS.  I.  M.  ft  S.  RT.  CO.  y.  COBiIBS. 

(Supreme  Court  of  Arkansas.  Nov.  10,  1006.) 
Appeal  from  Circuit  Court  Sebastian  County: 
Styles  T.   Rowe,  Judge. 

PER  CURIAM.     Appeal  dismissed,  on  mo- 
tion of  appellant 


ST.  LOUIS,  I.  M.  &  a.  RT.  CO.  t.  GOOD- 
EN.  (Supreme  Court  of  Arkansas.  Nov.  6, 
19060  Appeal  from  Circuit  Court  Polk  Coun- 
ty;   Wm.  L.  Moose,  Judge. 


PER    CUUIAAL 
missed. 


Settled,   and  appeal  di»- 


8T.  LOUIS  SOUTHWESTERN  RT.  CO. 
V.  RUSSELL.  (Supreme  Court  of  Arkansas. 
Nov.  19,  1906.)  Appeal  from  Circuit  Court 
Lafayette  County;   Charles  W.  Smith,  Judge. 

PER  CURIAM.  Settled,  and  appeal  dis- 
missed. 

STATE  T.  ST.  LOUIS  SOUTHWESTERN 
RT.  CO.  (Supreme  Conrt  of  Arkansas.  Nov. 
26,  1908.)  Appeal  from  Circuit  Court  Ouachita 
County;   Charles  W.  Smith,  Judge. 

PER  CURIAM.  Appeal  dijunisaed,  on  mo- 
tion of  Attorney  General. 
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STRAIT  et  «1.  t.  MITCHBLIi.  (Sapreme 
Court  of  Arkansas.  Not.  26,  1906.)  Appeal 
from  Conway  Chancery  Court;  Jeremiah  Q. 
Wallace,  Chancellor. 

FEB  CURIAM.  Settled,  and  appeal  dis- 
miased. 


TOWERS  T.  TOWERS  et  al.  (Supreme 
Court  of  Arkansas.  Sept  24,  1906.)  Appeal 
from  Craighead  Chancery  Court;  Edward  D. 
Robertson,  Chancellor. 

PER  CURIAM.  Appeal  and  cross-appeal 
dismissed,  by  consent- 


WESTERN  UNION  TELEGRAPH  CO.  r. 
CHASE.  (Supreme  Court  of  Arkansas.  July 
23,  1906.)  Appeal  from  Circuit  Court,  CJraw- 
ford  County ;    Jeptha  H.  Evans,  Judge. 

PER  CURIAM.  AfiBrmed,  as  a  delay  case, 
with  penalty. 


WHEELOOK  et  al.  t.  PARKER.  (Supreme 
Court  of  Arkansas.  Oct.  29,  1906.)  Appeal 
from  Circuit  Court,  Monroe  (jonnty;  Geo.  M. 
Chapllne,  Judge. 

PER  CURIAM.  Appeal  dismissed,  for  non- 
compliance with  rule  9. 

WILSON  T.  STATE.  (Sapreme  Court  of 
Arkansas.  Not.  26,  1906.)  Appeal  from  Cir- 
cuit Court,  Hempstead  (bounty ;  Joel  D.  Con- 
way, Judge. 

PER  CURIAM.  Affirmed,  on  motion  of  At- 
torney GieneraL 


OROSSETT  LUMBER  OO.  T.  ROLFH. 
(Supreme  Court  of  Arkansas.  October  22, 
1906.)  Appeal  from  Ashley  (Chancery  Court; 
Marcus  L.  Hawkins,  Chancellor. 

PER  CURIAM.  Appeal  dismissed,  for  non- 
compliance with  rule  9. 


EMERSON  T.  EDGE  et  al.  (Sapreme  Court 
of  Arkansas.  October  22,  1906.)  Appeal  from 
Columbia  Chancery  Court ;  Charles  W.  Smith, 
Chancellor. 

PER  CURIAM.  Appeal  dismissed,  for  non- 
compliance with  rule  9. 


LOUISVILLE  &  N.  R.  CX>.  v.  SIMRALL'S 
ADM'R.  (Court  of  Appeals  of  Kentucky.  Nov. 
27,  1907.)  Response  to  petition  for  modification. 
For  former  opinion,  see  104  S.  W.  1011. 

SETTLB},  J.  Nothing  in  the  opinion  was 
intended  as  an  intimation  that  there  could  be 
two  actions  maintained  for  a  single  wrong ;  one 
to  recover  for  pain,  suffering,  etc.,  and  another 
for  the  death  of  the  person  injured,  where  he 
afterwards  died.  It  has  been  often  held  that 
two  such  actions  cannot  be  maintained  for  one 
wrong,  the  personal  injury.    Petition  overruled. 


BOARD   OF  CJOUNCILMEN  OF   OITT  OF 
FRANKFORT  v.   BRISLAN. 

(Court  of  Appeals  of  Kentucky.    Dec.  6,  1907.) 
Sar-Orr — XmnoirAL  Cobtobatiohb — iMPBOTsnaTB— 

AflSBBSXXHT. 

Where  a  oontractor  tor  street  Improvement 
assigns  his  claim  to  the  city,  an  abutting  owner 
can  set  up  against  it  any  claim  for  damages  that 
he  could  have  asked  against  the  contractor  under 
Ky.  St.  {  474,  and  Civ.  Ck>de  Prac.  i  19. 

[Bd.  Note.— For  cases  In  point,  see  Cent  Dig.  vol. 
4S,  Set-OS  and  Counterclaim,  {  107.] 

"Not  to  be  officially  reported." 
Petition  for  rehearing  overruled.    For  former 
opinion,  see  104  S.  W.  311. 

CARROLL,  J.  In  a  petition  for  rehearing 
the  point  is  made  on  behalf  of  appellant  that  ap- 
pellee should  not  have  the  rignt  to  assert,  as 
against  the  city's  claim  for  street  improvements, 
the  counterclaim  for  damages.  The  improve- 
ment was  not  made  by  the  city,  but  by  a  con- 
tractor, and  the  injury  and  resulting  damage 
to  appellee's  property,  if  any,  was  conunitted  by 
the  contractor.  After  completing  the  contract, 
the  contractor  assigned  his  claim  to  appellant, 
and  the  rule  that  would  deny  a  proper^  owner 
the  right  to  assert  a  counterclaim  or  set-off 
against  the  city,  if  the  work  had  been  done  by 
it  and  it  was  seeking  to  enforce  its  lien,  does 
not  apply.  As  assignee  of  the  contractor's  claim, 
the  city  occupies  no  better  position  than  the  con- 
tractor, and  appellee  can  set  up  as  against  it 
any  claim  for  damages  that  he  could  nave  as- 
serted against  the  contractor.  Ky.  St.  i  474; 
Civ.  Code  Prac.  {  19.  The  doctrine  that  the 
property  owner  may  rely  upon  a  set-off  or 
counterclaim  in  a  suit  by  a  contractor  is  ex- 
pressly decided  in  Bodley  v.  Fin  ley's  Bbc'r,  64 
8.  W.  439,  23  Ky.  Law  Rep.  851. 

The  petition  for  rehearing  is  overruled. 


.  WARREIN'B  ADM'B  y.  WARREN  et  al. 
«3onrt  of  Appeals  of  Kentucky.    Nov.  20,  1907.) 
Dowm— Loss  or  Bioht— Histaki  ab  to  Houstxad 

BlOHT. 

That  a  widow  makes  a  mistake  as  to  her  right 
to  occupy  ks  a  homestead  the  dwelling  In  which 
her  husband  was  domiciled  at  the  time  of  his  death, 
though  It  was  worth  over  $1,000.  does  not  prevent 
her,  on  her  right  of  homestead  being  properly  de- 
fined and  limited,  after  her  claim  of  the  wbole 
property  as  a  homestead,  electing  to  take  dower  In 
Ilea  of  homestead,  though.  If  she  so  electa,  she 
must,  under  Ky.  St.  190S,  i  1708,  furnish  a  home- 
stead for  the  infant  children  to  the  extent  of  $1,000 
out  of  It 

"Not  to  he  officially  reported." 

For  former  opinion,  see  104  S.  W.  764. 

BARKER,  J.  The  question  of  the  widow's 
right  to  elect  between  homestead  and  dower  is 
not  presented  in  this  record.  The  fact  that  she 
made  a  mistake  as  to  her  right  to  occupy  her 
husband's  domicile  as  a  homestead,  although  it 
was  worth  more  than  $1,000,  does  not  militate 
against  her  right  to  elect  to  take  dower  In 
lien  of  homestead  after  her  right  of  homestead 
is  properly  defined  and  limited.  When  the  case 
returns  to  the  circuit  court,  she  may  elect  be- 
tween homestead  and  dower.  If  she  elects  to 
take  dower,  she  will  be  required  to  furnish  a 
homestead  for  the  infant  children  to  the  extent 
of  $1,000  oat  of  it.    Section  1706,  Ky.  St.  1903. 


End  or  Cases  in  Vol.  10^ 
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ABANDONMENT. 

Cround  for  divorce,  see  "Divorce,"  f  2. 
Of  homestead,  see  "Homestead,"  {  4. 

'Custom  of  manufacturer  of  mineral  and 
seltzer  waters  in  purchasing  its  own  second- 
hnnd  bottles  from  bottle  dealers  held  to  tend  to 
show  abandonment  by  manufacturer  of  rights 
therein. — Enno-Snnder  Mineral  Water  Co.  v. 
Fishman  (Mo.  App.)  1156. 


ABATEMENT  AND  REVIVAL 

Judgment  as  bar  to  another  action,  see  "Judg- 
ment," S  8. 

Rislit  of  action  by  or  against  personal  repre- 
Hentative,  see  "Executors  and  Administra- 
tors," i  5. 

Substitution  of  parties,  see  "Parties,"  {  1. 

I    1.   Deatk  of  party  Mid  r««lT«l  of  ac- 
tion. 

Tender  Mansf.  Dig.  §§  S239,  5046,  a  party  on 
whom  an  order  of  revivor  is  served  held  required 
to  ahow  cause  against  the  revivor  within  same 
time  at  the  first  term  that  defendant  is  required 
to  file  defense.— Cassidy  &  McFadden  v.  Saline 
County  Bank  (Ind.  T.)  829. 

*TInder  Rev.  St.  1899.  §{  96,  97,  2864.  2865, 
2806  [Ann.  St.  1906,  pp.  369,  370,  1637,  1644, 
1(>461,  and  the  common  law,  held,  that  an  ac- 
tion liy  a  widow  for  the  death  of  her  husband 
<"auRed  by  the  wrongful  act  of  defendni;t's  in- 
testate did  not  survive  the  death  of  the  wrong- 
doer, and  hence  could  not  be  brought  against 
defendant  as  his  administrator. — Bates  r.  Syl- 
vester (Mo.)  73. 

ABDUCTION. 

See  "Seduction." 

i    1.    Proseoutloii  and  pnalakmeat. 

Evidence  held  to  sustain  a  verdict  of  gnilty 
of  detaining  with  intent  to  rape. — Norman  v. 
Commonwealth  (Ky.)  1024. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  improve- 
ments, see   "Municipal  Corporations,"   |   5. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  see  "Eminent 
Domain,"  §  2. 

Rights  in  streets  in  cities,  see  "Municipal  Cor- 
porations," i  7. 

ACCEPTANCE. 

Of  goods  by  carrier,  see  "Carriers,"  I  2. 
Of  goods  sold  in  general,  see  "Sales,"  {  4. 
Of  offer  or  proposal,  see  "Contracts,"  g  1. 

ACCESSION. 

Annexation  of  personal  to  real  property,  see 
"Fixtures." 


104  S.W.— 76 


ACCIDENT. 

Cause  of  death,  see  "Death,"  S  1. 
Cause   of  personal   injuries,   see   "Negligence," 
S  1- 

ACCOMMODATION  PAPER. 

See  "Bills  and  Notes." 

ACCOMPLICES. 

Testimony,  see  "Oiminal  Law,"  f  6. 

ACCORD  AND  SATISFACTION. 

See  "Compromise  and  Settlement" :  "Payment" ; 
"Release." 

ACCOUNT. 

See  "Account  Stated." 

Accounting  hy  particular  clatiei  of  p^ioni. 
See  "Executors  and  Administrators,"  §  6. 
Agent,  see  "Principal  and  Agent,"  I  2. 
Trustee,   see   "Trusts,"    i   6. 

ACCOUNT  STATED. 

That  a  break  of  one  year  occurs  between  the 
items  of  an  account  does  not  necessarily  de- 
stroy the  continuity  of  the  account. — Vogel  v. 
Kennedy  (Mo.  App.)  1151. 

*Where  a  debtor  to  whom  an  account  is  ren- 
dered admits  the  correctness  of  all  the  items, 
the  fact  that  he  objects  to  the  interest  does 
not  prevent  the  statement  from  taking  effect  as 
an  account  stated  as  to  the  admitted  items.— 
Vogel  T.  Kennedy  (Mo.  App.)  1161, 

ACCRETION. 

See  "Navigable  Waters,"  {  8. 

ACCRUAL. 

Of  right  of  action,  see  "Limitation  of  Actions," 
{2. 

ACKNOWLEDGMENT. 

Of  indebtedness  barred  by  limitation,  see  "Lim- 
itation of  Actions."  f  3. 

Operation  and  effect  of  admissions  as  evi- 
dence, see  "Evidence,"  {  5. 

Operation  and  effect  of  admissions  as  ground 
of  estoppel,  see  "Estoppel,"  g  2. 

g   1.    Taking   and   eerttflcate. 

•A  notary's  certificate  of  acknowledgment  of 
a  deed  executed  in  a  sister  state  held  one  in- 
strument, rendering  the  fact  that  his  seal  was 
placed  between  parts  thereof  immaterial.— Bern> 
heim  v.  Hcyman  (Ky.)  388. 

*  Point  annotated.   Soo  syUaliiM. 

(1201) 
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■  *A  certificate  of  acknowledgment  held  not 
inMfflcient  under  Rer.  St.  1899,  $  913  [Ann.  St. 
1906,  p.  841].— Gross  v.  Watts  (Mo:)  30. 

*An  acknowledgment  bearing  the  official  seal 
or  a  notary  public  held  to  sufficiently  show  the 
notary  B  office  by  the  letters  "N.  P."  follow- 
ing his  name.— Williams  v.  Lobban  CMo.)  5a 


ACTION. 

Abatement,  see  "Abatement  and  Revival " 
Accrual,  see  "Limitation  of  Actions,"  §  2. 
«'«       ^o™"^'"  adjudication,  see  "Judgment," 

Commencement  within  period  of  limitation,  see 
"Limitation  of  Actions,"  f  2. 

Jurisdiction  of  eonrta,  see  "Courts." 

Laches,  see  "Equity,"  J  2. 

Limitation  by  statute,  gee  "Limitation  of  Ac- 
tions. 

Malicious  actions,  see  "Malicions  Prosecution." 

Survival,  see  "Abatement  and  Revival,"  {  1. 

Actions  heticeen  partiet  m  particular  relations. 
See  "Master  and  Servant,"  §§  2,  10. 
Co-tenants,  see  "Partition,"  f  2. 

Action*  hy  or  againtt  particular  claaiet  of 
persons. 

See  "Brokers,"  {  2;  "Carriers,"  §S  2-15;  "Cor- 
porations," i  3;  "Executors  and  Administra- 
tors," I  5;  "Husband  and  Wife,"  §  3;  "In- 
fants," i  1;  "Insane  Persons."  §  1;  ^'Prin- 
cipal  and  Agent,"  §  3;  "Railroa&i,"  H  6-8: 
"Street  Railroads,"  §  1.  .     ».         , 

Connecting  carriers,  see  "Carriers,"  S  9. 

Heirs,  see  "Descent  and  Distribution,"  S  3. 

School  district,  see  "Schools  and  School  Dis- 
tricts," i  1. 

Telegraph  company,  see  "Telegraphs  and  Tele- 
phones," I  2. 

Trustees,  see  "Trusts,"  {  6, 

Trustees  in  bankruptcy,  see  "Bankruptcy,"  g  2. 

Particular  causes  or  grounds  of  action. 
See  "Account  Stated";  "Bills  and  Notes,"  §  4; 
"Bonds,"  S  3 ;  "Death."  g  1 ;  "Forcible  Entry 
and  Detainer,"  g  1;  "Fraud."   g  1;   "Insu^ 

'°S*'o,^*.^',.^?:„  ^"^^"ent'"  «   11:   "Libel 

and  Slander."  g  2;   "Money  Lent";  "Money 

Received";  ''Negligence,"  g  3;  "Nuisance,"! 

1 ;  "Trover  and  Conversion,"  g  1. 
Breach  of  contract  in  general,  see  "Contracts," 

8  a. 
Brea<A  of  contract  of  sale,  see  "Sales,"  g  8. 
^^f^<^ti   ot  coventmt   of   quiet    enjoyment,    see 

'Landlord  and  Tenant,'*^  g  2. 
Compensation  of  broker,  see  "Brokers,"  g  2. 
CMnpensatiqn  of  surgeon,  see  "Physicians  and 

Surgeons." 
Deposits  in  bank,   see  "Banks  and  Banking," 

Discharge  from  employment,  see   "Master  and 

■servant,     g  1. 
Ejection  of  passenger,  see  "Carriers,"  g  15. 
^  I'V"  deliver  telegram,  see  "Telegraphs  and 

■Telephones,"  g  2. 
Foreign  judgment,  see  "Judgment,"  g  11. 
Injuries  to  animals  caused  by  operation  of  rail- 

road,  see  "Railroads,"  g  8. 

•^Carriew,"'g'*lo''**^  '"  transportation,  see 
^ uora  "  *8^"2*' *  bond,  see  "Intoxicating  Liq- 
Loss  of  or  injuries  to  shipment,  see  "Carriers," 

"^at^ef  °&ursls,5?T3''''"-  ^  "^"'^'^  ''°«' 
Personal  injuries,  see  "Carriers,"  g  13;  "Elec- 
Landlord  and  Tenant,''^  g  2 :  "Mas- 


tricity" ;     „„_„.„.„  „„„ 

'o"*""»  |«''.Y""^"  ,8  10;  "Railroads,'" 
"Street  Railroads."  g  1. 
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Pollution   of  water  course,   see   "Waters  and 

Water  Courses,"  g  1. 
Price  of  goods,   see   "Sales."   g   7. 
Recovery    of    goods    delivered    by    seller,    see 

Sales,     g  7. 
Recovery  of  land  sold  by  vendor,  see  "Vendor 

and  Purchaser,"  g  5. 
Recovery  of  payment,  see  "Payment,"  g  3. 
Recovery  of  price  paid  for  goods,  see  "Sales," 

g  8. 
Recoveiy  of  price  paid  for  land,  see  "Vendor 

and  Purchaser,"  g  6. 
Replevin  bond,  see  "Replevin,"  g  3. 
Reward,  see  "Rewards." 
Services,  see  "Master  and  Servant,"  g  2. 
Teachers   contract,    see    "Schools    and    School 

Districts,"  g  1. 
Wages,  see  "Master  and  Servant,"  g  2. 
Wrongful  attachment,  see   "Attachment."  (  6. 
Wrongful  garnishment,  see  "Garnishment,"  g  3. 

Particular  forms  of  action. 
See  "Ejectment";    "Replevin":    "Trespass,"  g 
2;    "Trespass   to  Try  Title*';    "Trover  and 
Conversion." 

Particular  forms  of  special  relief. 

See  "Divorce";  "Injunction";  "Partition,"  g 
2;     Quieting  Title";   "Specific  Performance." 

Alimony,  see  "Divorce,"  g  3. 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 

Determination  of  adverse  claims  to  real  prop- 
erty, see  "Quieting  Title." 

Enforcement  of  miner's  lien,  see  "Mines  and 
Minerals,"  g  2. 

Establishment  and  enforcement  of  charity,  see 
"Charities,"  g  1,  . 

Establishment  and  enforcement  of  trust,  see 
"Trusts,"  g  6. 

Establishment  of  boundaries,  see  "Boundaries," 
g  2. 

Removal  of  cloud  on  title,  see  "Quieting  Title." 
Setting  aside  execution  sale,   see  "Execution," 

•  f  • 
Setting     aside     fraudulent     conveyance,      see 

"Fraudulent  Conveyances,"  g  3. 
Trial  of  tax  title,  see  "Taxation,"  g  7. 

Particular  proceedings  in  actions. 

See  "Appearance":  "Continuance";  "Costs"; 
'Damages" ;  "Evidence" ;  "Execution" ; 
"Judgment";  "Judicial  Sales";  "Jury"; 
"Limitation  of  Actions" ;  "Parties";  "Plead- 
ing"; "X'rocess";  "Reference";  '"Removal 
of  Causes";    "Trial";    "Venue." 

Default,  see  "Judgment,"  g  1. 

Notice  of  action,  see  "Process,"  g  1. 

Revival,  see  "Abatement  and  Revival,"  g  1. 

Particular  remedies  in  or  incident  to  actions. 
See  "Attachment";    "Injunction";    "Receivers"; 

"Set-Off  and  Counterclaim";    "Tender." 
Stay  of  proceedings,  see  "Appeal  and  Error," 

8  8. 

Proceedings  in  eaercise  of  special  or  limited 
jurisdictions. 

Courts  of  limited  jurisdiction  in   general,   see 

"Courts,"  .g  4. 
Criminal   prosecutions,  see   "Criminal   Law." 
Suits  in  e<]uity,  see  "Equity." 
Suits  in  justices'  courts,  see  "Justices  of  the 

Peace,"  g  2. 

Review  of  proceedings. 

See  "Appeal   and   Error";    "Judgment,"  g  4; 

"Justices  of  the  Peace,"  g  3 ;   "New  Trial." 

g   1.    Nature  and  form. 

In  view  of  Mansf.  Dig.  g  4028,  a  defendant 
held  not  entitled  to  set  up  a  lexal  defense  or 
cause  of  action,  where  the  complaint  in  a  suit 
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in  equitj  neither  states  a  cause  of  action  at  law 
nor  in  equity.— Pilgrim  t.  Mcintosh  (Ind.  T.) 
858. 

{  2.    Joinder,     spllttlac     ooiuoUdatlon, 
mad  aeTeTaiioe. 

Under  Act  May  11,  1905  (Acts  1905,  p.  798), 
actions  against  a  railroad  by  members  of  a 
discharged  section  crew  to  recover  wages  and 
penalties  thereon,  under  Kirby's  Dig.  §  6649, 
keld  properly  consolidated. — St.  Louis,  I.  M.  & 
S.  R.  Co.  T.  Broomfield  (Ark.)  133. 

ACTION  ON  THE  CASE. 

See  "Trespass,"  g  2. 

ADEQUATE  REMEDY  AT  LAW. 

Effect  on  jnrisdiction  of  equity,  see  "Equity," 
S  1;    "Injunction,"  i  1. 

ADJOINING  LANDOWNERS. 

See  "Boundaries";    "Party  Walls." 

Trespass  by  adjoining  owner,  see  "Trespass," 

*One  must  so  use  bis  own  property  as  not  to 
injure  another. — ^Teel  v.  Rio  Bravo  Oil  Co.  (Tex. 
Civ.  App.)  420. 

ADJUDICATION. 

Of  courts  in  general,  see  "Courts,"  S  2. 
Operation   and    effect   of   former   adjudication, 
see  "Judgment,"  U  8,  9. 

ADJUSTMENT. 

Of  loss   within  insurance  policy,  see   "Insur- 
ance," 17. 

ADMINISTRATION. 

Of  charity,  see  "Charities,"  {  1. 
Of  estate  of  bankrupt,  see  "Bankruptcy,"  i  2. 
Of  estate  of  decedent,  see  "BJxecutors  and  Ad- 
ministrators." 
Of  estate  of  ward,  see  "Guardian  and  Ward," 


or 


trust  property,  see  "Trusts,"  i  4. 

ADMISSIONS. 

As   evidence   in   civil   actions,  see  "Evidence," 

§  5. 
By  demurrer,  see  "Pleading,"  g  5. 

ADULTERY. 

Grounds  for  divorce,  sec  "Divorce,"  (  2. 

Joinder  of  offenses  in  indictment,  see  "Indict- 
ment and  Information,"  i  4. 

Province  of  court  and  Jury,  see  "Criminal 
Law,"  8  11. 

•The  variance  l>etween  an  indictment  for 
adultery  and  the  proof  held  fatal.— Garland  v. 
State  (Tex.  Cr.  App.)  898. 

An  instruction  on  a  trial  for  adultery  held 
erroneous,  as  authorizing  a  conviction,  though 
the  jury  might  not  believe  that  accused  was  mar- 
ried to  the  person  designated  in  the  indictment. 
—Garland  t.  State  (Tex.  Cr.  App.)  898. 

ADVANCES. 

By  landlord,  see  "Landlord  and  Tenant,"  §  3. 


ADVERSE  CLAIM. 

To  real  property,  see  "Quieting  Title." 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 
Between  co-tenants,  see  "Tenancy  in  Common," 
8  1. 

I    1.    Nature  and  reiinlsltes. 

♦The  two-year  statute  of  limitations  held 
not  to  extend  to  tax  deeds  void  for  uncertainty 
in  the  description  of  the  land  conveyed. — Wood- 
all  V.  Edwards  (Ark.)  128. 

•A  tax  deed  void  for  insufficiency  of  descrip- 
tion of  the  property  held  not  to  constitute  color 
of  title  for  adverse  possession. — Gannon  v. 
Moore  (Ark.)  139. 

*While  ordinarily  the  possession  of  land  by 
a  vendee  under  a  bond  for  title  is  not  adverse, 
it  l>ecomes  so  when  he  has  paid  the  purchase 
price  and  fully  performed  his  part  of  the  con- 
tract- Dickson  v.  Sentell  (Ark.)  148. 

*A  description  of  land  in  an  agreement  to 
convey  the  same  held  too  vague  to  constitute 
color  of  title,  so  that  possession  of  ijart  by  the 
vendee  could  be  considered  possession  of  the 
whole.— Dickson  v.  Sentell  (Ark.)  148. 

Redemption  of  land  from  a  tax  sale  does  not 
constitute  payment  of  taxes  thereon  within 
Kirby's  Dig.  §  5057,  conferring  title  to .  land 
on  the  person  who  pays  the  taxes  thereon  for 
seven  years  in  succession. — Wyse  v.  Johnston 
(Ark.)  204. 

*Land  donated  to  a  town  for  a  public  use  hav- 
ing been  held  adversely  to  it  for  more  than  sev- 
en years,  and  improvements  placecf  thereon,  title 
held  to  be  in  occupant,  and  not  in  the  town. — 
Town  of  EI  Dorado  T.  Ritchie  Grocery  Co. 
(Ark.)  549. 

Plaintiffs'  lessees'  maintenance  of  a  fence  was 
not  hostile  to  defendant's  title,  if  such  lessees 
obtained  his  permission  to  build  it. — Chicot 
Lumber  Co.  v.  Dardell  (Ark.)  1100. 

•The  possession  of  land  by  a  purchaser  under 
an  invalid  tax  sale  Tield  sufficient  to  give  him 
title  under  Kirby's  Dig.  I  .50(il.— Chicot  Lum- 
ber Co.  T.  Dardell  (ATk.)  1100. 

•One  who  enters  and  incloses  land  beyond 
bis  true  line  is  in  possession  of  his  inclosed 
boundary ;  and  it  is  not  necessary  that  pos- 
session should  be  held  under  color  of  title  to 
render  it  transferable. — Walling  v.  Eggers  (Ky.) 
300. 

8   2.    Operation  and  effeot. 

•Actual  possession  of  a  tract  of  land  under 
a  deed  thereof  which  also  included  part  of  an 
adjacent  tract  does  not  constitute  constructive 
possession  of  such  adjacent  tract  so  as  to 
start  the  statute  of  limitations  against  the 
owner  thereof. — Gates  v.  Thompson  (Ark.) 
191. 

•A  fee-simple  title  to  real  estate  by  prescrip- 
tion may  be  acquired  by  oiwn,  notorious,  ad- 
verse, and  continuous  possession  under  claim  of 
title  for  the  time  prescribed  by  Mansf.  Dig.  S 
4471  [Carter's  Ind.  T.  Ann.  St.  1899.  8  293i8]. 
—Choctaw,  O.  &  G.  R.  Co.  v.  Rice  (Ind.  T.) 
819. 

•Admissions  inconsistent  with  ownership 
made  by  one  after  acquiring  title  by  adverse 
possession  do  not  constitute  an  estoppel,  but 
are  admissible  on  the  issue  of  adverse  posse.s- 
sion.— Walling  v.  Eggers  (Ky.)  360. 

•The  question  whether  there  is  evidence  of 
adverse  possession  is  one  of  fact  for  the  jury. — 
Walling  V.  Eggers  (Ky.)  360. 


•Point  annotated.    See  srllabna. 
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*In  forcible  entry,  held  a  verdict  should  hare 
been  directed  for  defendant ;  plaintiff  haTing  no 
possession.— Hendrickaon  ▼.  Linville  (Ky.)  688. 

*Wliere  one  enters  on  land  witliout  shadow 
of  title,  be  gains  possession  by  adverse  occupan- 
cy only  of  so  much  of  the  land  as  he  clears  or 
indoses.— Fuller  v.  Keesee  (Ky.)  700. 

ADVERTISEMENT. 

Publication  of  process,  see  "Process,"  |  1. 

AFFIDAVITS. 

Particular  prooeedingi  or  purpoiet. 

See  "Attachment,"  {  1. 

Continuance  in  criminal  prosecution,  see  "Crim- 
inal Law,"  §  7. 

Motions  for  new  trial,  see  "New  Trial,"  (  2. 

New  trial  in  criminal  prosecution,  see  "Crim- 
inal Law,"  i  17. 

Opening  or  settinc  aaide  default  judgment,  see 
'•Judgment,"  §  I, 

AGENCY. 

See  "Principal  and  A^nt." 

AGREEMENT. 

See  "Contracts." 

AIDER  BY  VERDICT. 

In  civO  actions,  see  "Pleading,"  S  10. 

ALIENATION. 

Suspension  of  power  of  alienation  of  property, 
see  "Perpetuities." 

ALIENS. 

See  "Indians." 

ALIMONY. 

See  "Divorce,"  i  3. 

ALTERATION. 

Of  geographical  or  political  divisions,  see  "Mu- 
nicipal Corporations,"  {  1. 

AMENDMENT. 

In  particular  retncdiet  or  tpecial  juritdicfion*. 
See  "Parties,"  §  2. 
On  appeal  or  writ  of  error,  see  "Appeal  and 

Error,"  §  16. 

Of  particular  act*,  in»trument»,  or  proceeding*. 
See  "Statutes,"  {  3. 

Application  for  new  trial,  see  "New  Trial,"  §.2. 
City  ordinances,  see  "Municipal  Corporations," 

Pleading  in  action  against  personal  representa- 
tives, see  "Executors  and  Administrators," 
«  5. 

Pleading,  in  general,  see  "Pleading,"  {  6. 

Pleading  in  trial  of  right  to  property  attached, 
see  "Attachment,"  §  4. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  "Appeal  and  Error," 
I  2. 


ANIMALS. 

Applicability  of  instructions  to  evidence  in  ac- 
tion for  death  of,  see  "Trial,"  S  8. 

Carriage  of  live  stock,  see  "Carriers,"  {  10. 

Frightening  animals  in  oi>eration  of  railroad, 
see  "Railroads,"  8  6. 

Injuries  from  operation  of  railroads,  see  "Bail- 
roads,"  i  8. 

ANSWER. 

In  pleading,  see  "Pleading,"  $  S. 

APPEAL  AND  ERROR. 

See  "New  Trial." 

Appellate  jurisdiction  of  particular  courts,  see 
"Courts."  {  5. 

Costs,  see   "Costs,"  i  2. 

Sfaudamus  to  correct  errors  in  trial,  see  "Man- 
damus," {  1. 

Review  in  actions  for  divorce,  see  "Divorce," 
{2. 

Review  of  criminal  prosecutions,  see  "Criminal 
Law,"  a  18,  23:    "Homicide,"  §  6. 

Review  of  proceedings  before  justices  of  the 
peace,  see  "Justices  of  the  Peace,"  f  3. 

Review  of  proceedings  for  assessment  of  taxes, 
see  "Taxation,"  8  4. 

{    1.   Katwe    and   gmnuda   of   appellate 
Jiurisdlctiom. 

*The  court  having  no  jurisdiction  of  the  ap- 
peal, the  agreement  of  appellee,  filed  with  the 
motion  of  the  appellant  to  require  the  clerk  to 
file    the   transcript,    that   the   same   should   be 

f ranted,  held  to  give  no  right  to  have  it  filed. — 
<odwicl[  Lumber  Co.  v.  Jones  (Tex.  Civ.  App.) 
788. 

i  2.    Deoisloiu  reviewable. 

An  appeal  from  an  award  of  damages  of 
S125  held  not  within  the  jurisdiction  of  the 
Court  of  Appeals.— Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.  V.  Slaughter  (Ky.)  317. 

*An  appeal  to  the  Court  of  Appeals  will  not 
lie  from  a  judgment  involving  a  balance  of 
principal  due  on  a  note  not  exceeding  $175. — 
Cooper  V.  Patton's  Adm'r  (Ky.)  1026. 

The  Supreme  Court  held  to  have  jurisdiction 
of  an  appeal  where  there  is  a  question  as  to 
the  validity  of  the  charter  under  which  defend- 
ant city  justifies  its  acts.— Ci^  of  Paris  v. 
Tucker  (Tex.)  1046. 

A  judgment  of  the  county  court  in  a  pro- 
ceeding under  Special  Laws  1905,  p.  116,  c  10. 
§  1,  and  an  ordinance  enacted  in  pursuance 
thereof,  relative  to  street  improvements,  held 
not  a  judgment  from  which  an  appeal  would  lie 
to  the  Court  of  Civil  Appeals. — Nalle  v.  City  of 
Austin  (Tex.)  1050. 

•The  Court  of  Civil  Appeals  has  no  jurisdic- 
tion of  an  appeal  in  a  case  which  originated  in 
a  justice  court,  where  the  amount  in  controversy 
and  tlie  judgment  is  less  than  |100.— Tucker  v. 
Taylor  (Tex.  Civ.  App.)  1069. 

i  3.     RiKht  of  review. 

*A  purchaser  at  a  void  judicial  sale  of  in- 
fant's land  held  entitled  to  appeal  from  the  or- 
der confirming  his  purchase. — Ennen  v.  Air  (Ky.) 
960;   O'Conner  v.  Same,  Id. 

i  4.    Presentation     and    reservation    in 
lower  oonrt  of  gronnda  of  review. 

♦Where  plaintiff  failed  to  appropriately  raise 
below  the  question  .of  defendant's  right  to 
counterclaim  against  °  the  cause  of  action  set 
forth  in  the  complaint,  the  question  cannot  be 
considered  on  appeal.— Barry-Wehmiller  Ma- 
chinery Co.  V.  Thompsoa  (Ark.)  1S7. 


*  Point  annotated.    Bee  syllabna. 
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*PIaintifl  in  an  action  on  a  policy  having  tried 
the  case  in  the  trial  court  on  the  theory  that 
there  had  been  a  forfeiture  but  that  it  had 
been  waived  held  bound  by  such  theory  on  ap- 
peal.—Industrial  Mut.  Indemnity  Co.  v.  Thomp- 
son (Ark.)  200. 

•Where  a  justice's  judgment  for  plaintiff  was 
affirmed  on  appeal  to  the  circuit  court,  defend- 
ants were  not  entitled  to  object  for  the  first 
time  on  further  appeal  to  the  Supreme  Court 
that  the  justice's  certificate  to  hia  transcript 
was  unsigned.— Roblin  v.  Jenkins  (Ark.)  203. 

♦Where  appellant  reserves  in  his  motion  for 
new  trial  no  specific  objections  to  rulings  admit- 
ting and  rejecting  testimony,  he  must  be  held 
to  nave  abandoned  the  exceptions  taken  at  the 
hearing.— Sadler-Luak  Trading  Co.  v.  Logan 
(Ark.)  205. 

One  cannot  complain  of  the  failure  of  the 
court  to  instruct  on  a  givenpoint  unless  he  asks 
for  a  correct  instruction. — Western  Coal  &  Min- 
ing Co.  y.  Burns  (Ark.)  535. 

Under  Kirby's  Dig.  f  6215,  held,  the  hearing 
of  a  preliminary  motion  to  dismiss  the  action 
because  of  the  legality  of  plaintiff  guardian's  ap- 
pointment was  not  such  a  trial  upon  merits  as 
required  him  to  move  for  a  new  trial  before  ap- 
pealing from  a  judgment  dismissing  the  action. 
—Hare  v.  Shaw  (Ark.)  931. 

*It  is  too  late  on  appeal  to  raise  for  the  first 
time  the  contention  that  an  intervening  peti- 
tion, not  having  been  answered  nor  demurred  to, 
should  have  been  taken  as  true. — Guarantee 
Gold  Bond  Loan  &  Savings  Co.  v.  Edwards 
(Ind.  T.)  624. 

*It  is  too  late  on  appeal  to  raise  for  the  first 
time  the  questions  of  variance  and  of  sufficien- 
cy of  parties.— Taylor  v.  Southerland  (Ind.  T.) 
874. 

*A  party  desiring  specific  and  elaborate  in- 
structions should  request  them  at  the  trial; 
otherwise,  there  is  no  ground  for  error  in  the 
court  of  review.— First  Nat.  Bank  v.  Pickens 
(Ind.  ^.)  947. 

*The  propriety  of  instructions  refused  or  giv- 
en held  not  reviewable  ou  appeal  where  no  ex- 
ception was  taken.— Louisville  &  N.  R.  Co.  v. 
Taylor's  Adm'r  (Ky.)  776. 

*The  misspelling  of  plaintiffs  name  in  a 
judgment  by  the  clerk  is  not  ground  for  ap- 
peal, where  not  presented  and  acted  upon  by  the 
lower  court,  under  the  express  proTisions  of 
Civ.  Code  Prac.  §  516,  and  such  provisions 
cannot  be  waived  by  the  parties.— I.  Droege  & 
Sons  Foundry  Co.  v.  Robert  Field  Sales  Agency 
(Ky.)  1007. 

On  an  appeal  from  a  judgment  rendered  in 
October,  1906,  an  alleged  error  in  failing  to 
transfer  the  action  to  the  federal  court  in  Julv, 
1903,  held  raised  too  late.— Maysville  &  B.  S. 
It.  Co.  V.  Willis  (Ky.)  1016. 

*An  issue  not  tendered  by  the  pleadings  can- 
not be  entertained  on  appeal. — Gruwell  v.  Na- 
tional Council  of  Knights  &  Ladies  of  Security 
(Mo.  App.)  884. 

♦Though  errors  may  not  be  assigned  in  the 
Supreme  Court  by  the  successful  party,  the 
court,  of  its  own  motion,  will  review  a  question 
arising  on  the  trial  court's  jurisdiction.— Bryan 
T.  Norfolk  &  W.  Ry.  Co.  (Tenn.)  523. 

S  6.     Parties. 

♦Statement  of  necessary  parties  to  writ  of 
error  under  Rev.  St.  U.  8.  §  997  [U.  S.  Comp. 
St.  1901,  p.  7121.  Act  March  3,  1891,  c.  517, 
S  11,  26  Stat.  829  [XJ.  S.  Comp.  St.  1901,  p. 
552].  and  Act  March  3,  1905,  c.  1479,  f  12,  33 
Stat.  1081  rU.  S.  Comp.  St.  Supp.  1905,  p.  150]. 
—Lewis  V.  Sittle  Ond.  T.)  850. 


♦Death  of  complainant  held  not  to  deprive 
defendant  of  right  to  writ  of  error.— Tipton  y. 
Tipton  (Tenn.)  237. 

I   6.    Requisite*     and     prooeedlngs     for 
transfer  of  cause. 

A  party,  by  withdrawing  a  motion  to  dismiss 
an  appeal  and  stipulating  to  try  the  case  on  the 
merits,  held  estopped  from  raising  the  point  of 
no  jurisdiction  for  want  of  an  aflSdavit  that 
the  appeal  was  not  taken  for  delay. — Sanford  y. 
Swift  &  Co.  (Ind.  T.)  846. 

♦Defect  of  parties  to  writ  of  error  held  not 
cured  by  subsequent  appearance. — Lewis  v.  Sit- 
tle (Ind.  T.)  850. 

♦A  judge  of  a  United  States  district  court  of 
Indian  Territory,  who  tried  a  case  below,  and 
who  was  one  of  the  judges  constituting  the 
United  States  Court  of  Appeals  for  such  terri- 
tory, was  authorized  to  allow  a  writ  of  error. 
—Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Baker  (Ind. 
T.)   1182. 

A  bond  on  a  writ  of  error  in  proper  form  hav- 
ing been  delivered  and  filed  on  the  day  the  writ 
was  allowed  and  the  amount  of  the  bond  fixe^ 
it  was  immaterial  that  the  sureties  qoalifled 
12  days  before.— Atchison,  T.  &  S.  F.  By.  Co. 
v.  Baker  (Ind.  T.)  1182. 

♦Notice  of  application  for  writ  of  error  held 
waived.— Tipton  v.  Tipton  (Tenn.)  237. 

Statement  as  to  time  of  notice  under  Shan- 
non's Code,  i  4919,  of  application  for  writ  of 
error.— Tipton  v.  Tipton  (Tenn.)  237. 

I  7.     Effect  of  transfer  of  cans*  i  or  pro- 
oeedlnca   therefor. 

♦An  appeal  from  the  judgment  of  the  circuit 
court  reversing  the  order  of  the  county  court, 
granting  a  liquor  license,  having  been  granted 
and  a  supersedeas  executed,  and  the  Court  of 
Appeals  alone  having  authority  to  determine  the 
right  of  appeal,  the  supersedeas  is  binding, 
whether  the  appeal  was  properly  allowed  or 
not,  and  such  license,  being  thereby  left  in 
force,  protects  the  sales  of  liquor  pending  appeal. 
—Simpson  y.  Commonwealth  (Ky.)  209,  270. 

♦A  party  held  entitled  to  apply  to  the  trial 
court  for  a  new  trial,  though  be  is  prosecuting 
an  appeal. — Ijouisville  &  N.  R.  Co.  v.  Ueltschi's 
Ex'rs  (Ky.)  320. 

I   8.    Snpersedeas  or  stay  of  proceedlnsa. 

An  appeal  from  a  judgment  of  the  circuit 
court  reversing  the  order  of  the  county  court, 
granting  a  liquor  license,  lying  to  the  Court  of 
Appeals,  under  Ky.  St.  1003,  §  950,  and  a 
supersedeas  executed  on  such  appeal  susjiendiug 
the  judgment  of  the  circuit  court,  the  license 
granted  by  the  county  court  protects  licensee 
in  the  sale  of  liquor  pending  disposition  of  the 
appeal. — Simpson  y.  Commonwealth  (Ky.)  269, 
270. 

An  appeal  held  not  from  a  default  judgment, 
but  from  the  judgment  refusing  a  new  trial,  so 
that  the  supersedeas  did  not  prevent  execution 
on  the  default  judgment,  under  Civ.  Code  Prac. 
{  734.— Asher  v.  Comett  (Ky.)  347. 

I  9.    Record  and  prooeedlnss  not  in  re«« 
ord. 

♦The  Supreme  Court  cannot  consider  that 
part  of  the  evidence  in  a  chancery  case  which 
was  received  orally  before  the  court,  but  which 
was  not  either  reduced  to  writing  and  filed  as 
depositions  or  brought  into  the  record  by  bill 
of  exceptions.— Beedier  y.  Beecher  (Ark.)  156. 

It  Is  no  part  of  the  clerk's  duty  to  certify 
to  oral  testimony,  and  his  certificate  that  "the 
foregoing  is  a  true  *  •  *  transcript  •  ♦  • 
of  the  oral  testimony  taken  in  open  conrt"  is 
insufficient  to  preserve  the  same. — Beecher  y. 
Beecher  (Ark.)  156. 


*Point  annotated.    So*  ayllalins. 


Digitized  by 


Google 


1206 


104  SOUTHWESTERN  REPORTER. 


Testimony  transcribed  by  Btenographer  and 
improperly  certified  held  not  to  be  considered 

on  appeal  where  there  is  no  evidence  to  show 
that  it  was  filed  as  a  part  of  the  record  nor  au- 
thentication in  a  bill  of  exceptions.— Murphy 
V.  Citizens'  Bank  of  Junction  City  (Ark.)  187. 

*A  recital  in  the  record  of  a  judgment  appeal- 
ed from,  that  defendants  made  default  could 
not  be  contradicted  by  the  bill  of  exceptions, 
which  recited  that  defendants,  though  not  pres- 
ent in  person,  appeared  by  their  attorneys  and 
announced  ready  for  trial. — Uoblin  t.  Jenkins 
(Ark.)  203. 

•Findings  of  fact  by  the  court  will  be  con- 
clusively presumed  to  be  properly  found  in  the 
absence  of  the  evidence  upon  which  they  are 
founded.— Wagoner  Nat.  Bank  v.  Welch  (Ind. 
T.)  010. 

*When  there  is  no  bill  of  exceptions,  no  er- 
rors can  be  considered  except  such  as  plainly 
appear  on  the  face  of  the  record. — Wagoner  Nat. 
Bank  v.  W^elch  (Ind.  T.)  010. 

Where  a  transcript  on  appeal  from  an  order 
setting  aside  a  confirmation  of  an  oil  and  gas 
lease  on  a  minor's  land  did  not  purport  to  con- 
tain the  whole  record,  the  order  would  not  be 
affirmed    because    the   record   did   not    show    a 

fuardian's  petition  for  an  order  of  sale.— In  re 
'erryman   (Ind.   T.)   804;   Eastern   Oil   C!o.   v. 
Selby  Oil  &  Gas  Co.,  Id. 

*An  amended  statement  in  a  proceeding  under 
Ky.  St.  1903,  §  4241.  not  having  been  permitted 
to  be  filed  nor  made  a  part  of  the  record  by 
bill  of  exceptions  or  order  of  the  court,  cannot 
be  considered. — Commonwealth  v.  Kinniconick 
&  F.  S.  R.  Co.  (Ky.)  290. 

■  The  bill  of  evidence  held  a  part  of  the  record 
on  appeal. — Slusher  v.  Pennington  (Ky.)  354. 

♦Where  it  is  contended  that  the  trial  court 
erred  in  the  admission  and  rejection  of  testi- 
mony, but  the  testimony  complained  of  is  not 
specified  in  the  grounds  for  a  new  trial  or  by 
brief,  the  court  cannot  pass  upon  the  rulings 
excepted  to. — Marcum  v.  Hargis  (Ky.)  693.  ' 

♦Grounds  for  new  trial  not  supported  by  evi- 
dence or  affidavit  held  not  to  be  considered  on 
appeal.— Maysville  &  B.  S.  R.  Co.  v.  Willis 
(Ky.)  1016. 

♦The  verdict,  judgment,  the  filing  and  over- 
ruling of  motion  for  new  trial,  and  the  filing  of 
the  bill  of  exceptions  cannot  be  proved  by  the 
recitals  of  the  bill  of  exceptions,  but  must  ap- 
pear from  the  record.- Page  Woven  Wire  Co.  v. 
Brooks  (Mo.  App.)  482. 

♦In  view  of  the  record,  an  appeal  held  not  re- 
viewable on  the  merits.-^Ellman  v.  Schultz 
(Mo.  App.)  1127. 

♦Statement  as  to  applicability  of  Supreme 
Court  rule  27  (17  S.  W.  vii).  relative  to  no- 
tice of  application  for  writ  of  error.— Tipton  v. 
Tipton  (Tenn.)  237. 

♦Though  the  jurisdiction  of  the  Court  of  Civil 
Appeals  of  an  appeal  does  not  depend  on  the 
character  of  the  clerk's  certificate  to  the  tran- 
script, yet  where  the  transcript  is  not  certified, 
or  the  certificate  is  defective,  on  motion  season- 
ably made,  the  court  may  dismiss  the  appeal. — 
Freeman  v.  Collier  Racket  Co.  (Tex.)  1042. 

♦An  appellate  court  cannot  review  alleged 
error  in  excluding  testimony  of  one  who  at- 
tempted to  qualify  as  an  expert,  where  it  does 
not  appear  what  his  testimony  would  have  been. 
—Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Quinn  (Tex. 
Civ.  App.)  307. 

S  lO.   AMlKiunent  of  errors. 

♦An  assignment  of  error  held  not  to  bring  the 
alleged  error  within  Ind.  T.  Ann.  St.  1899,  § 
3340   (Mansf.   Dig.  §  5135),  providing  that  on 


disagreement  of  the  jury  as  to  the  evidence 
they  may  come  into  court  and  receive  the  infor- 
mation required  in  the  presence  of  or  after  no- 
tice to  the  parties.— Fibus  v.  St.  Louis  &  S.  P. 
Ry.  Co.  (IndLT.)  568. 

An  assignment  of  error  is  presumed  to  be 
stated  as  favorably  to  plaintiff  in  error  as  the 
facts  will  allow.- Fibus  v.  St.  Louis  &  S.  P. 
Ry.  Co.  (Ind.  T.)  568. 

An  assignment  of  error  must  state  facts 
showing  .  a  cause  for  reversal. — Fibus  v.  St. 
Louis  &  S.  F.  Ry.  Co.  (Ind.  T.)  568. 

♦Assignments  of  error  to  the  admission  of  evi- 
dence referring  to  the  bill  of  exceptions  held  in- 
suflacient  for  violation  of  Court  of  Appeals  rule 
13.— Muskogee  Land  Co.  v.  Mullins  (Ind.  T.) 
586. 

♦The  appellate  court  will  notice,  withont  as- 
signment of  error,  want  of  jurisdicton  of  the 
trial  court,  but  not  errors  in  the  exercise  of 
such  jurisdiction. — Doleman  v.  City  of  Muskogee 
(Ind.  T.)  601. 

•Failure  to  comply  with  court"  rule  13,  relat- 
ing to  presentation  of  assignment  of  error  on 
appeal,  held  a  ground  for  the  dismissal  of  the 
appeal.— Doleman  v.  City  of  Muskogee  (Ind.  T.) 

♦An  appeal  is  subject  to  dismissal  where  there 
is  no  specification  of  error  in  appellant's  brief 
or  in  the  transcript  of  the  record. — Hudson  v. 
Von  Weise  (Ind.  T.)  602. 

Tender  Rule  11  of  the  Circuit  Court  of  Ap- 
peals for  the  Eighth  Circuit  (150  Fed.  xivii,  79 
C.  C.  A.  xxvii),  applicable  to  the  Court  of  Aij- 
peals  for  the  Indian  Territory  circuit,  a  speci- 
fication of  error  on  the  admission  of  evidence 
should  quote  the  substance  of  the  testimony  ob- 
jected to.— Pnrcell  Cotton  Seed  Oil  Mills  v. 
Bell  (Ind.  X.)  944. 

♦An  assignment  of  error  that  an  instruction 
is  erroneous  will  be  overruled,  where  the  error 
is  not  pointed  out. — Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Quinn  (Tex.  Civ.  App.)  397. 

•Assignments  of  error  would  not  be  consider- 
ed on  appeal,  in  view  of  the  manner  in  which 
appellant  presented  them. — Hayward  Lumber 
Co.  V.  Cox  (Tex.  Civ.  App.)  403. 

•An  assignment  of  error  which  is  not  in  it- 
self a  proposition  points  out  no  error,  and  will 
not  be  considered.- Hayward  Lumber  Co.  v. 
Cox  (Tex.  Civ.  App.)  403. 

•An  assignment  of  error  held  not  a  proposi- 
tion within  the  rules  of  the  (3ourt  of  Appeals. — 
Hayward  Lumber  Co.  v.  Cox  (Tex.  Civ.  App.) 
403. 

•Several  assignments  of  error  relating  re- 
spectively to  several  distinct  rulings  cannot 
be  grouped  in  appellant's  brief. — Hayward  Lum- 
ber Co.  V.  Cox  (Tex.  Civ.  App.)  403. 

•Where,  in  an  action  of  trespass,  an  assign- 
ment of  error  to  the  amount  of  damages  is 
subject  to  tlie  objection  of  generality,  the  evi- 
dence will  be  considered  as  warranting  the  ver- 
dict rendered. — Bollinger  v.  McMinn  H^ex.  Civ. 
App.)  1079. 

•A  charge  to  which  error  is  not  assigned  will 
not  he  reviewed.— Bollinger  v.  McMinn  (Tex. 
Civ.  App.)  1079. 

{11.   IMsmUsal,    wltlidrawal,    ox    absM- 
donmeai. 

•A  motion  to  dismiss  an  appeal  to  the  Court 
of  Civil  Appeals,  on  the  ground  that  the  clerk's 
certificate  to  the  transcript  was  defective,  made 
after  judgment,  came  too  late. — Freeman  v.  Col- 
lier Racket  Co.  (Tex.)  1042. 


*  Point  annotated.   See  syllalnu. 
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{12.  Heariac  «nd  veltearlsg;. 

Petition  for  time  in  wliicb  to  supply  tran- 
scripts to  replace  those  stolen  while  in  attor- 
ney s  possession  pending  a  motion  for  rehear- 
ing will  be  denied  where  it  is  clear  that  the  mo- 
tion would  be  unavailing.— Citizens'  Bank  v. 
Murphy  (Arlc.)  934 ;  Murphy  t.  Citizens'  Bank, 
Id.  ' 

S  13.  Hevlew— S«ope  and  extent  In  gen- 
eral. 

•A  writ  of  error  cannot  be  used  to  present 
questions  of  fact  for  review,  but  only  questions 
of  law,— Choctaw,  O.  &  G.  R.  Co.  v.  Rice  (Ind. 

T.)  819. 

Under  Ky.  St.  1903,  {  3519,  the  circuit  court 
and  Court  of  Appeals  on  appeal  in  a  case 
where  a  fine  of  $20  or  less  has  been  imposed 
under  an  ordinance  held  limited  to  a  review  of 
the  validity  of  the  ordinance.— Chapman  v.  City 
of   Mayfield   (Ky.)   376. 

•Where  a  party  made  requests  for  additional 
findings  which  the  trial  court  sitting  without  a 
jury  refused,  the  Supreme  Court  may  review 
the  evidence  at  large,  when  other  material 
facts  are  found  in  the  record  not  included  in  the 
findings  made. — Rogers  v.  Ayers  (Tenn.)  521. 

{14.  ^^  laterloontory,  collateral,  and 
mippleaieatar7  proceedings  and 
qneetlon*. 

In  a  suit  to  restrain  the  obstruction  of  a 
drainway  and  the  maintenance  of  a  ditch  in 
the  highway,  the  right  of  the  abutting  owner  to 
ob.struct  the  drainway  could  not  be  reviewed  on 
an  appeal  by  the  highway  commissioners  from 
a  decree  restraining  their  maintenance  of  the 
ditch.— Davis  v.  Howell  (Ark.)  550. 

{16.   — —  Parties  entitled  to  allege  error. 

*One  held  to  have  waived  objection  to  a  sale 
in  a  proceeding  to  which  he  was  a  party,  so 
that  he  could  not  have  error  therein  reviewed. 
—French  v.  Vanatta  (Ark.)  141. 

*  Where  insured  recovered  less  than  the  face 
value  of  her  policy,  but  did  not  prosecute  a 
cross-appeal,  whether  she  was  entitled  to  the 
face  of  the  policy  under  Ky.  St.  1903,  {  700, 
could  not  be  determined  on  defendant's  appeal. 
— ^American  Cent.  Ins.  Co.  v.  Leake  (Ky.)  373. 

On  appeal  in  a  suit  by  an  administrator,  an 
appellee  held  not  entitled  to  complain  because 
an  appellant  did  not  make  the  administrator  an 
appellee.— Bryson's  Adm'r  v.  Biggs  (Ky.)  982. 

•A  party  cannot  complain  of  invited  error. — 
Chicago.  R.  I.  &  P.  Ry.  Co.  v.  Stillwell  (Tex. 
Civ.  App.)  1071. 

(  16.  —  Amendment*,  additional 
proof*,  and  trial  of  canse  anew. 

•Where  evidence  not  within  the  issue  raised 
by  the  answer  was  admitted  without  objection, 
the  answer  would  be  considered  on  appeal  as 
though  amended  to  conform  to  the  proof. — 
Roach  v.  Richardson  (Ark.)  538. 

{17.  —  Preanmptiona. 

*0n  appeal,  in  the  absence  of  a  showing  in 
tlie  record,  held  it  would  be  presumed  infant 
defendants  were  not  served  with  summons. — 
Gannon  v.  Moore  (Ark.)  139. 

•Where  a  record  in  chancery  shows  that  the 
case  was  determined  partly  on  oral  evidence, 
the  presumption,  where  the  oral  testimony  is 
not  preserved,  is  that  the  decree  of  the  chan- 
cellor is  supported  thereby.- Beecher  T.  Beecher 
(Ark.)  156. 

•Appellant  having  not  brought  the  instructions 
into  nfs  abstract,  it  will  be  presumed  objections 
thereto  have  been  abandoned,  and  that  the  court 
correctly  declared  the  law  applicable  to  the 
facts.— Sadler-Lusk  Trading  Co.  v.  Logan  (Ark.) 
205. 


•It  wHl  be  conclusively  presumed  that  the 
court  heard  evidence  as  to  the  scienter  of  usury 
before  rendering  judgment  tor  defendant  on 
that  issue. — Wagoner  Nat.  Bank  v.  Welch  (Ind. 
T.)  610. 

Unless  it  affirmatively  appears  that  the  mas- 
ter did  not  send  up  with  his  report  all  the  evi- 
dence, the  presumption  is  that  he  did  so. — 
Guarantee  Gold  Bond  Loan  &  Savings  Co.  v. 
Edwards  (Ind.  T.)  624. 

•One  alleging  error  has  the  burden  of  proving 
it.— Bolen-Darnall  Coal  C^.  t.  Williams  (Ind. 
T.)  867. 

•The  burden  was  on  an  appellant  alleging 
that  a  judgment  against  him  was  obtained  bv 
fraud  to  overcome  a  finding  of  the  lower  court 
that  there  was  no  such  fraud.— Elliott  r.  Gar- 
vin (Ind.  T.)  878. 

•Where  deeds  and  title  papers  filed  in  a' suit 
to  quiet  title  were  not  copied  in  the  transcript, 
it  must  be  presumed,  in  their  absence,  that  they 
were  sufficient  to  support  the  judgment.— Hall 
V,   Mineral  Development  Co.   (Ky.)  284. 

•It  will  not  be  assumed  that  the  jury  violated 
an  instruction. — Pryse  v.  Louisville  &  A.  R.  Co. 
(Ky.)  698. 

•That  payments  of  interest  on  a  note  were 
made  under  a  new  contract  different  from  the 
old  will  not  be  presumed  on  appeal,  but  the 
presumption  held  to  be  that  such  payments 
were  made  voluntarily  and  for  the  maker's  con- 
venience.— Adams  v.  Illinois  Life  Ins.  Co.  (Ky.) 
718. 

Where  the  trial  judge  files  no  conclusions  of 
fact,  it  will  be  assumed  on  appeal  that  he  found 
every  disputed  fact  in  such  a  way  as  to  sup- 
port the  judgment. — Campbell  v.  Stover  (Tex.) 
1047. 

•Where  counsel  withdrew  his  remarks  when 
objected  to,  and  the  jury  were  instructed  to 
disregard  them,  the  court  on  appeal  will  pre- 
sume that  the  jury  obeyed  the  instruction. — "rex- 
as  &  N.  O.  R.  Co.  V.  Scarborough  (Tex.  Civ. 
App.)  408. 

{18.  ^^  IMseretion  of  lower  covrt. 

•It  is  only  for  the  purpose  of  correcting  an 
abuse  of  discretion  in  consolidating  cases  that 
the  rulings  of  the  trial  courts  are  reviewable. — 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Broomfield 
(Ark.)  133. 

•That  the  court  permitted  plaintifF  to  ask 
leading  questions  of  his  own  witnesses- is  not 
ground  for  reversal  of  a  judgment  in  his  favor 
unless  the  departure  was  prejudicial. — Midland 
Valley  R.  Co.  v.  Hamilton  (A»-)  540. 

•The  discretion  of  the  circuit  court  in  grant- 
ing a  new  trial  will  not  be  interfered  with,  un- 
less palpably  abused. — Mussellam  v.  Cincinnati, 
N.  O.  &  T.  P.  Co.  (Ky.)  337. 

•The  introduction  of  evidence  after  the  close 
of  a  case  is  no  ground  for  a  reversal  unless  it 
appears  to  have  been  an  abuse  of  discretion 
resulting  in  injuries  to  the  complaining  party. 
—Gross  v.  Watts  (Mo.)  30. 

•Refusal  of  a  continuance  held  not  subject  to 
review.— Stockley  v.  Cissna  (Tenn.)  792. 

•In  the  absence  of  an  abuse  of  discretion 
in  denying  a  motion  for  a  new  trial,  the  deci- 
sion will  not  be  disturbed  on  appeal. — Texas  & 
N.  O.  R.  Co.  r.  Scarborough  (Tex.  Civ.  App.) 
408. 

•The  ruling  of  the  court  that  a  witness  had 
qualified  himself  to  give  an  opinion  as  an  ex- 

Sert   is  within  its  discretion,  and  will  not  be 
isturbed  unless  abused.— Commerce  Milling  & 
Grain  Co.  v.  Gowan  (Tex.  Civ.  App.)  916. 


*  Point  annotated.    See  ajrllaltne. 
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1 19.  ^—  Qveatlona  of  tmet,  verdi«ts,  mMd 
fladiasa. 

'Where  in  a  snit  in  equity  there  is  a  conflict 
between  two  witnesses  detailing  the  same  trans- 
action, the  Supreme  Court  will  accept  the  tes- 
timony credited  by  the  chancellor,  nothing  else 
appearing  to  determine  the  preponderance. — 
Bowman  v.  Banks  (Ark.)  209. 

•A  verdict  on  conflicting  evidence,  and  sus- 
tained by  the  evidence,  is  conclusive  on  appeaL 
—Western  Coal  &  Mining  Co.  v.  Bums  (Ark.) 
535. 

*A  verdict  based  on  positive  testimony  will 
not  be  rejected  on  appeal  because  of  contra* 
dictory  circumstances  and  because  it  is  contrary 
to  the  preponderance  of  the  testimony. — West- 
em  Coal  &  Mining  Co.  v.  Bums  (Ark.)  635. 

*A  finding  of  a  circuit  judge  has  tber  force 
of  a  verdict  of  the  jury. — Griggs  v.  Horton 
(Ark.)  930. 

*A  finding  of  the  jury  that  decedent  was  not 
guilty  of  contributory  negligence  when  respon- 
sive to  the  preponderance  of  the  evidence  will 
not  be  disturbed. — St.  Louis,  I.  M.  &  8.  By. 
Co.  V.  Stamps  (Ark.)  1114. 

♦Where  appellant  introduced  no  evidence,  if 
the  verdict  is  supported  by  any  evidence,  it 
will  not  be  disturbed  on  appeal. — Sovereign 
Camp  Woodmen  of  the  World  v.  Bridges  (Ind. 
T.)  672. 

•A  verdict  will  not  be  disturbed  as  allowing 
excessive  damages,  unless  so  excessive  as  to 
show  passion  or  prejudice. — Bolen-Darnall  Coal 
Co.  V.  Williams  (Ind.  T.)  867. 

*A  verdict  in  a  personal  injury  action,  which 
is  not  so  flagrantly  excessive  as  to  indicate  that 
it  was  influenced  by  passion  and  prejudice, 
will  not  be  disturbed.— City  of  Henderson  v. 
Smith  (Ky.)  277. 

•A  verdict  on  conflicting  evidence,  the  weight 
of  which  appears  to  be  in  accord  with  it,  will 
not  be  disturbed. — Illinois  Cent.  B.  0>.  v.  Holt 
(Ky.)   308. 

*A  verdict  on  conflicting  evidence  will  not  be 
disturbed  on  appeal. — Louisville  By.  Co.  v.  Boss- 
meyer  (Ky.)  337;   Meyers  v.  Dunn  (Ky.)  352. 

'Where  the  question  is  simply  one  of  credi- 
bility of  witnesses,  the  appellate  court  will  not 
interfere  with  the  verdict  merely  because  the 
jury  did  not  accept  the  conclusion  of  experts.- 
Commonwealth  Life  Ins.  Co.  v.  Dixon  (Ky.) 
355. 

•A  verdict  on  conflicting  evidence  and  sus- 
tained by  evidence,  rendered  under  proper  in- 
structions, will  not  be  disturbed  on  appeal. — 
Walling  v.  Efegers  (Ky.)  360. 

♦The  Court  of  Appeals  will,  where  the  ques- 
tion is  one  of  fact  only,  rely  on  the  judgment 
of  the  trial  court.— Adair  v.  Adair  (tty.)  365. 

A  verdict  on  conflicting  evidence  and  not  fla- 
grantly against  the  weiglit  of  the  evidence  will 
not  be  disturbed  on  appeal.— Weldon  &  Held  v. 
Finley  (Ky.)  701. 

♦A  verdict  slightly  against  the  preponderance 
of  evidence,  but  not  flagrantly  against  the  evi- 
dence, will  not  be  disturbed  on  appeal. — C^per 
V.  Cooper  (Ky.)  711. 

♦In  an  action  for  injuries  to  a  pedestrian  in 
consequence  of  a  defective  street,  a  verdict  for 
the  pedestrian  held  not  against  the  evidence. — 
City  of  Henderson  v.  Sizemore  (Ky.)  722. 

♦Where  the  evidence  leaves  the  mind  in  doubt, 
the  chancellor's  findings  on  questions  of  fact 
will  not  be  disturbed.— Sebree  v.  Thompson 
(Ky.)  781. 

♦The  Supreme  Court  can  only  interfere  when 
A  Terdict  is  glaringly   excessive,   and  appears 


at  first  blush  to  have  resulted  from  pasdon  (v 
prejudice. — Cincinnati,  N.  O.  &  T.  P.  By.  Co. 
V.  Champ  (Ky.)  98& 

♦Where,  if  plaintifTs  evidence  was  believed, 
he  was  injured  by  an  explosion  of  gas  in  a 
mine,  a  verdict  in  his  favor  could  not  be  set 
aside  on  appeal  as  against  the  weight  of  the 
evidence.— McHenry  (>>al  Co.  t.  Render  (Ky.) 
996. 

Where  the  testimony  is  conflicting,  it  is  the 
province  of  the  jury  to  weigh  and  determine 
Its  BOfflciency.- McCoy's  Adm  r  t.  McCoy  (Ky.) 
1031. 

Rule  governing  the  review  of  the  question 
whether  a  nonsuited  plaintiff  in  an  action  for 
negligence  has  made  out  a  prima  facie  case  stat- 
ed.— Luehrmann  v.  Laclede  Gas  Light  CV>.  (Mo. 
App.)  1128. 

♦A  verdict,  if  supported  by  any  evidence,  is 
binding  on  appeal. — Texas  &  N.  O.  B.  Go.  t. 
Scarborough  (Tex.  Civ.  App.)  408. 

♦The  credibility  of  witnesses  is  for  the  jury, 
and  not  for  the  court  on  appeal. — ^Texas  & 
N.  O.  B,  Co.  V.  Scarborough  ('Tex.  Civ.  App.) 

4oa 

§  20.   — ^  Hanileas  error  Ik  generml. 

♦A  judgment  will  not  be  reversed  because  of 
alleged  misconduct  of  the  judge,  unless  appel- 
lant's substantial  rights  are  prejudiced. — Mid- 
land Valley  R.  Co.  v.  Hamilton  (Ark.)  540. 

In  an  action  by  a  servant  for  personal  inju- 
ries, submission  of  an  issue  not  raised  by  the 
pleadings  held  harmless  error  in  view  of  a  re- 
mittitur.— Atoka  Coal  &  Mining  Co.  t.  Miller 
(Ind.  T.)  555. 

♦Where  a  party  is  allowed  the  legal  rate  of  in- 
terest, when  under  the  law  all  interest  is  for- 
feited by  usury,  he  has  no  cause  to  assign  error. 
—Wagoner  Nat.  Bank  v.  Welch  ffnd.  T.)  6ia 

♦An  appellate  court  will  not  reverse  a  case  for 
error  where  the  result  would  have  been  the 
same  had  tlie  error  not  been  made. — Tye  v. 
Manley  (Ind.  T.)  636. 

♦Where  a  grantor  of  land  by  a  special  war> 
ranty  deed  failed  to  put  the  grantee  in  posses- 
sion, a  judgment,  even  though  irregular,  which 
allowed  the  grantor  to  retain  the  land  and  the 
grantee  to  recover  back  the  purchase  money, 
would  be  affirmed.— Elliott  v.  Garvin  (Ind.  T.> 
878. 

♦Plaintiff  held  not  entitled  to  complain  of  the 
action  of  the  court  in  directing  a  verdict  for 
plaintiff  against  one  of  the  defendants.— Thur- 
man  v.  Henderson  (Ind.  T.)  936. 

♦An  instruction  leaving  to  the  jury  the  ques- 
tion of  ownership  of  property  alleged  to  have 
been  conveyed  by  a  void  writing  held  harmless 
error  in  view  of  the  verdict.— Puff  v.  Puff  (Ky.) 
332. 

♦Failure  to  sustain  a  demnrrer  to  a  petition 
held  harmless,  and,  in  view  of  Civ.  Code  Prac. 
i  134,  not  ground  for  reversal.— City  of  Hender- 
son V.  Sizemore  (Ky.)  722. 

♦Where  defendant  is  sued  by  one  entitled  to 
recover  the  amount  in  issue,  the  fact  that  plain- 
tiff has  assigned  the  claim  and  sues  for  his 
assignee  does  not  affect  the  substantial  rights 
of  defendant. — I.  Droege  &  Sons  Foundry  Co. 
v.  Robert  Field  Sales  Agency  (Ky.)   1007. 

♦The  fact  that  the  petition  did  not  designate 
a  party  as  a  corporation  fceW  not  reversible  er- 
ror nnder  Civ.  Code  Prac.  S  756.— I.  Droege  & 
Sons  Foundry  C!o.  t.  Robert  Field  Sales  Agency 
(Ky.)  1007. 

♦Submission  of  construction  of  deed  to  jury 
held  harmless  error. — St.  Louis,  S.  F.  &  T. 
By.  Co.  V.  Payne  (Tex.  Civ.  App.)  1077. 


'Point  aanotstod.    Se«  sjrlla'bvs. 
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{ 21.  —  Harmlesa     e«r<w     velatlac    ^ 
pleading*. 

*In  the  absence  of  a  showing  that  a  party 
was  prejudiced  by  failure  to  amend  the  com- 
plaint in  a  suit  in  equity  to  conform  to  the 
proof,  the  decree  will  not  be  set  aside  on  that 
ground.— Tye  t.  Manley  (Ind.  T.)  636. 

*Any  error  in  refusing  to  require  plaintiff  to 
reform  his  complaint,  wnere  it  contains  several 
numbered  paragraphs,  though  manifestly  at- 
tempting to  state  one  cause  of  action  only,  held 
harmless. — Bolen-Darnall  Coal  Co.  v.  Williams 
(Ind.  T.)  867. 

*The  rejection  of  an  amended  answer  held  not 
prejudiciaJ.— Black    v.    McCarley's   Ez'r    (Ky.) 

In  a  proceeding  for  the  construction  of  a 
will,  held,  that  the  court  did  not  err  in  dispos- 
ing of  the  case  on  its  merits.— Wilkinson  v. 
Rosser's  Ex'r  (Ky.)   1019. 

*In  a  personal  injury  action  against  a  rail- 
way company,  any  error  in  overruling  an  ex- 
ception to  an  allegation  of  negligence  held 
liarmless. — Galveston,  H.  &  S.  A.  By.  0>.  t. 
Quinn  (Tex.   Civ.  App.)  397. 

{ 22.  —  HannleM     enov    rel«tliis     to 
wltmeaae*  and  erldenee. 

*In  an  action  against  a  railway  company  for 
damages  for  overflow,  the  admission  of  cer- 
tain testimony  held  not  prejudicial  error.— St. 
Louis,  I.  M.  &  S.  R.  Co.  V.  Brady  (Ark.)  160. 

In  an  action  by  a  servant  for  personal  inju- 
ries, admission  of  evidence  as  to  negligence  not 
plpnded  held  harmless  error,  in  view  of  a  re- 
mittitur.— Atoka  Coal  &  Mining  Co.  v.  Miller 
(Ind.  T.)  555. 

*An  appellate  court  will  not  reverse  a  cause 
on  the  ground  that  leading  questions  were  ask- 
ed witnesses,  unless  it  clearly  appears  that  the 
party  complaining  was  prejudiced  thereby. — 
Sovereign  Camp  Woodmen  of  the  World  v.' 
Bridges  (Ind.  T.)  672. 

*Any  error  in  permitting  a  witness  to  give  his 
opinion  as  an  expert  as  to  the  trend  of  wind 
caused  in  a  mine  by  an  explosion  was  harmless, 
since  manifestly  the  wind  moved  immediately  in 
.front  of  the  explosive  force. — Bolen-Damall 
<3oal  C!o.  V.  Williams  (Ind.  T.)  867. 

•Any  error  in  permitting  a  witness  to  testify 
as  an  expert  as  to  the  capabilities  of  a  sprink- 
ling machine  in  a  mine  was  cured  by  his  minute 
description  of  its  operation,  thus  giving  the 
jury  the  facts  as  well  as  his  opinion. — Bolen- 
Darnall  Coal  Co.  V.  Williams  (Ind.  T.)  867. 

*Since,  in  an  action  for  conversion,  no  demand 
for  the  property  need  be  shown,  error  in  permit- 
ting plaintiff  to  make  such  proof  is  harmless. 
— Purcell  Cotton  Seed  Oil  Mills  v.  Bell  (Ind. 
T.)  944. 

•Defendant  in  an  action  for  conversion  held 
not  entitled  to  complain  because  the  case  was 
reopened.— Purcell  Cotton  Seed  Oil  Mills  v.  Bell 
(Ind.  T.)  944. 

In  an  action  for  the  death  of  a  telephone  line- 
man while  handling  an  electric  light  wire,  held 
not  error  to  reject  testimony  of  a  witness,  who 
went  up  the  pole  some  days  after  the  injury, 
that  there  was  nothing  to  prevent  one  from  see- 
ing the  insulation  was  oft  the  wire,  or  prevent 
bim  from  perceiving  the  danger  of  handling  it. 
— Ciumberland  Telephone  &  Telegraph  Co.  v. 
Graves'  Adm'i  (KyJ  356. 

•Admission  of  evidence  of  a  deposit  made 
after  the  service  of  garnishment  held  not  preju- 
dicial to  the  garnishee. — Citizens'  Sav.  Bank 
V.  Boswell  (Ky.)  1014. 

•Where  two  witnesses  testified  substantially 
as  they  had  done  on  a  former  trial,  defendant 


was  not  prejudiced  by  the  court's  erroneous  ad- 
mission of  the  report  of  their  evidence  on  a 
former  trial.— Oitiseng'  Sav.  Bank  t.  Boswell 
(Ky.)  1014. 

In  an  action  on  a  fire  poller,  the  admission  of 
certain  evidence  held  prejudicial  error.- Cultea 
V.  Insurance  Co.  of  North  America  (Mo.  App.) 
117. 

•Where  a  consignor  claimed  misdelivery  of 
goods  to  R.  by  a  connecting  carrier,  defendant 
was  not  prejudiced  by  the  erroneous  admission 
of  a  letter  from  the  consignor  to  R.,  which  de- 
fendant claimed  showed  R.'s  authority  to  re- 
ceive the  goods.- Marshall  Medicine  Co.  v.  Chi- 
cago &  A.  R.  Co.  (Mo.  App.)  478. 

In  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  message,  the  error  in 
admitting  certain  testimony  held  harmless. — 
Western  Union  Telegraph  Co.  v.  O'Fiel  (Tex. 
Civ.  App.)  406. 

•Defendant  held  not  prejudiced  by  the  refusal 
of  an  offer  of  proof,  where  the  facts  offered  to 
be  proved  had  been  fuUy  shown  by  plaintiff's 
own  testimony.— Gulf,  W.  T.  &  P.  Ry.  Co.  v. 
Wittnebert  (Tex.  Civ.  App.)  424. 

•The  admission  of  incompetent  evidence  hdd 
not  reversible  error  where  similar  testimony 
bad  been  introduced  without  objection. — Hall  v. 
Jennings  (Tex.  Civ.  App.)  489. 

•Where  there  was  competent  evidence  to  sup- 
port the  judgment  in  an  action  tried  without 
a  jury,  the  erroneous  admission  of  evidence  was 
harmless. — Coleman  v.  Grand  Lodge  Colored 
Knights  of  Pythias  (Tex.  Civ.  App.)  90». 

•Tlie  admission  of  improper  testimony  is  not 
prejudicial  error,  where  the  same  testimony 
given  by  other  witnesses  was  admitted  without 
objection.— Missouri,  K.  ft  T.  Ry.  Co.  of  Texas 
V.  Carter  (Tex.  Civ.  App.)  910. 

•In  an  actioo  to  recover  land,  any  error  in 
permitting  plaintiff  to  show  her  efforts  to  record 
the  deed  promptly  and  excuse  for  the  delay  held 
harmless.- Parks  v.  Worthington  (Tex.  Civ. 
App.)  921. 

•Where  defendant  relied  on  a  written  con- 
tract, any  error  in  admitting  plaintiff's  evidence 
tending  to  show  a  verbal  contract  and  in  refus- 
ing an  instruction  on  the  subject  held  cured. — 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Bums  (Tex. 
Civ.  App.)  1081. 

§  23.  ^^  Harmless  error  relatlnc  to  In- 
stmotlons  to  Jury. 

•In  an  action  on  a  policy,  insurer  hdd  not 
prejudiced  by  the  court  s  failure  to  charge  that 
a  waiver  of  the  forfeiture  could  only  be  ef- 
fectual if  made  by  an  agent  acting  within  the 
scope  of  his  authority. — Industrial  Mut.  In- 
demnity Co.  V.  Thompson  (Ark.)  200. 

That  the  court,  of  its  own  motion,  and  in  the 
absence  of  plaintiff  and  his  attorneys,  sent  to 
the  jury  after  its  retirement  the  contract  sued 
on.  held  not  prejudicial  error.— Fibus  v.  St. 
Louis  &  S.  F.  Ry.  Co.  (Ind.  T.)  56& 

♦The  attention  of  the  jury  having  been  direct- 
ed by  the  court  to  the  correct. measure  of  dam- 
ages for  the  overflow  of  land,  and  defendant  not 
having  requested  an  instruction  giving  the  cor- 
rect measure  of  damages,  an  instruction  not 
stating  the  correct  measure  held  not  reversible 
error.— Louisville  &  N.  R.  <3o.  v.  Ponder  (Ky.) 
279. 

•In  an  action  by  an  attorney  for  services  and 
expenses,  the  refusal  to  submit  the  question  of 
the  right  to  recover  expenses  held  hai'mless  er- 
ror in  view  of  the  verdict. — Weldon  &,  Held  t, 
Finley  (Ky.)  701. 

•In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  passenger,  a  charge  held 
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not  prejudicial.— Owenaboro  City  R.  Co.  v.  Rob- 
ertson (Ky.)  707. 

In  an  action  against  a  railway  company  for 
injuries  from  .being  struck  by  a  piece  of  ice 
kiclced  from  a  passing  train  by  a  brakeman,  an 
instruction  autliorizing  damages  if  the  lump  of 
ice  was  negligently  "tlirown"  or  kicked  held 
not  prejudicial. — Maysville  &  B.  S.  K.  Co.  v. 
Willis   (Ky.)   1016. 

*An  instruction  held  prejudicial,  and,  not  lie- 
ing  cured  by  other  instructions,  the  judgment 
will  not  be  permitted  to  stand. — Ballard  v.  Kan- 
sas City  (Mo.  App.)  1126. 

•In  replevin  by  manufacturer  of  mineral  wa- 
ters to  recover  certain  bottles,  instruction  held 
not  prejudicial  to  plaintiff.— Enno-Sander  Min- 
eral Water  Co.  v.  Fiahman   ( Mo.  App. )   1156. 

*It  is  error  to  give  a  charge  which  submits 
a  material  issue  not  raised  by  the  evidence. — 
Texas  &  N.  O.  K.  Co.  v.  Scarborough  (Tex.  Civ. 
App.)  408. 

It  is  not  prejudicial  to  submit  to  the  jury  an 
issue  of  fact  proved  by  the  undisputed  evidence. 
—Texas  &  N.  O.  R.  Co.  v.  Scarborough  (Ter. 
Civ.  App.)  408. 

In  an  action  against  a  railroad  company  for 
the  death  of  one  struck  by  a  train,  ao  instruc- 
tion held  not  prejudicial  to  the  company. — ^Tex- 
as &  >'.  O.  R.  Co.  v.  Scarborough  (Tex.  Civ. 
App.)   408. 

i  24.   —  DcolsloiM       of       Intermediate 
courts. 

*The  lower  court's  exercise  of  discretion  in 
refusing  to  set  aside  a  judgment  affirming  a 
magistrate's  j;idgment,  etc.,  on  appellant's  fail- 
ure to  perfect  his  appeal,  held  not  subject  to  re- 
view.—Brown  V.  Gorman  (Ind.  T.)  1103. 

{  2S.  —  Snbaeqnent  appeal*. 

*A  decree  reversed  and  set  aside  I)ecau8e  it  or- 
dered that  which  was  disapproved  by  the  former 
opinion  of  the  Supreme  Court. — WofEord  v. 
dark  (Ark.)  1103. 

•The  decision  on  a  former  writ  of  error  con- 
stitutes the  law  of  the  case  on  a  retrial,  where 
the  evidence  is  substantially  the  same. — George 
S.  Good  &  Co.  V.  Central  Coal  &  Coke  Co. 
(Ind.  T.)  613. 

•Where  instructions  of  the  trial  court  have 
been  approved  on  appeal,  they  cannot  be  ques- 
tioned on  another  appeal  of  the  same  action. — 
Marcum  v.  Ilnrgis  (Ky.)  093. 

i  26.    Determination    and    dlapoaltton    of 
eanae. 

•The  chancery  court  having  made  a  certain 
disposition  of  rents  and  profits  of  land  collect- 
ed up  to  the  time  of  its  decree,  and  the  same 
having  been  affirmed,  the  chancery  court  on 
remand  for  purpose  of  sale  of  the  land  held 
without  power  to  again  take  up  the  matter  of 
such  reuts  and  profits. — Robinson  v.  Black 
(Ark.)  oo4. 

•The  decree  for  plaintiffs  in  a  suit  to  charge 
an  administrator  with  the  rents  and  profits  of 
land  having  been  affirmed  on  appeal,  it  was 
proper  on  remand  of  the  case  to  ascertain  the 
amount  of  rents  collected  after  the  original  de- 
cree.— Robinson  v.  Black  (Ark.)  554. 

•The  decree  for  plaintiffs  in  a  suit  to  charge 
an  administrator  with  the  rents  and  profits  of 
jand  having  been  alHrmed  on  appeal,  though  it 
is  proper  on  remand  of  the  case  to  ascertain  the 
amount  of  rents  collected  by  the  administrator 
after  the  original  decree,  it  should  not  be  done 
without  appropriate  supplemental  pleadings. — 
Robinson  v.  Black  (Ark.)  554. 

•Where  the  trial  court  erroneously  determin- 
ed that  no  defense  was  offered,  and  refused  to 


try  the  issues  raised  bj  the  answer,  the  Su- 
preme Court  on  reversal  would  not  grant  a  dis- 
missal, but  would  remand  for  a  new  trial.— 
Fidelity  Mut;  Ins.  (3o.  v.  Beck  (Ark.)  1102. 

•On  reversal  in  common-law  causes,  it  Is 
ordinarily  the  practice  to  remand  the  cause  for 
a  new  trial,  unless  there  are  exceptional  reasons 
affirmatively  shown  why  there  could  be  no  re- 
covery, when  a  dismissal  should  be  entered.— 
Fidelity  Mut  Ins.  Co.  v.  Beck  (Ark.)  1102. 

A  verdict  for  $12,000  for  a  brakeman's  death 
held  not  so  excessive  as  to  authorize  the  apipel- 
late  court  to  require  a  further  remittitur.— (5al- 
veston,  H.  &  N.  By.  Co,  t.  Wallis  (Tex.  Civ. 
App.)  418. 

APPEARANCE. 

Of  guardian  ad  litem,  see  "Infants,"  §  1. 
On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"    §   6. 

In  withdrawing  a  petition  to  remove  a.  cause 
to  the  federal  court,  defendant  held  not  to  en- 
ter a  general  appearance.— Bryan  v.  Norfolk  & 
W.  Ry.  Co.  (Teun.)  523. 

Defendant  held  not  to  enter  an  appearance  in 
a  suit  by  original  attachment  by  moving  to  dis- 
miss the  attachment.— Bryan  t.  Norfolk  &  W. 
Ry.  Co.  (Tenn.)  523. 

APPLIANCES. 

Liability  of  employer  for  defects,  see  "Mastw 
and  Servant,"  H  4,  12,  14. 

APPLICATION. 

Of  assets  of  partnership,  see  "Partnership,"  {  2. 
Of  payment,  see  "Payment,"  {  2. 

APPOINTMENT. 

Of  executor  or  administrator,   see   "Executors 

and  Administrators,"  $  1. 
Of  guardian,  see   "Guardian   and   Ward,"  g   1. 
Of  guardian  ad  litem,  see  "Infants,"  $  1. 
Of  judge,  see  "Judges,"  g  1. 
Of  public  officers  in  general,  see  "Officers,"  |  1. 
Of  trustee,  see  "Trusts,"  {  3. 

APPRAISAL 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," S  2. 

APPROPRIATION. 

For  payment  of  municipal  debts,  see  "Municipal 
Corporations,"  (  9. 

ARBITRATION  AND  AWARD. 

See  "Reference." 

Venue  of  action   on  award  of  arbitrators,  see 

"Venue,"  {  1. 
Within  insurance  policy,  see  "Insurance,"  {  7. 

ARCHITECTS. 

Applicability  of  instructions  to  evidence  in  ac- 
tion for  services,  see  "Trial,"  {  8. 

ARGUMENT  OF  COUNSEL 

In  civil  actions,  see  "Trial,"  {  3. 

In  criminal  prosecutions,  see  "Criminal  Law," 

i  10. 
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ARMY  AND  NAVY. 

See  "Militia." 

ARRAIGNMENT. 

See  "Criminal  Law,"  {  6. 

ARREST. 

Illegal  arrest,  aee  "False  Imprisonment." 

{    1.    On  orlmlnal  charges. 

•One  using  abusive  language  toward  a  con- 
stable, and  interfering  with  his  duties,  commits 
in  tlie  presence  of  the  constable  offenses  author- 
izing arrest  without  warrant.— Meyers  v.  Dunn 
(Ky^  352. 

It  is  not  illegal  for  a  constable  arresting  one 
without  a  warrant,  and  taking  him  before  a 
magistrate,  to  place  him  in  the  custody  of  the 
magistrate  pending  the  disposition  of  the  case. 
— Meyers  v.  Dunn  (Ky.)  352. 

A  magistrate  in  whose  custody  a  prisoner  has 
been  placed  by  the  officer  making  the  arrest 
held  entitled  to  prevent,  by  the  use  of  reason- 
able means,  the  prisoner  from  escaping. — Meyers 
V.  Dunn  (Ky.)  352. 

Grim.  Code  Prac.  |§  48,  50.  relating  to  trials 
or  ezaftinations  before  magistrates  of  persons 
charged  with  crime,  construed,  and  a  prisoner 
held  not  unreasonably  detained. — Meyers  v. 
Dunn  (Ky.)  352. 


ARREST  OF  JUDGMENT. 

ainal  prosecutions,  see  "Crimina 

ASSAULT  AND  BATTERY. 


In  criminal  prosecutions,  see  "Criminal  Law," 
J  17. 


Assault  to  rape,  see  "Rape,"  {  1. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  public 

use,  see  "Eminent  Domain."  {  3. 
Of  damages,  see  "Damages,"  S  7. 
Of  expenses  of  public  improvements,  see  "Mu- 

nicioal  Cornorations."  <  5. 


nicipa]  Corporations,"  {  5. 
f  tax,  see  '^'Taxation,"  $  4. 


Of  tax. 


ASSETS. 


Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," i  2. 
Of  partnership,  see  "Partnership,"  $  2. 

ASSIGNMENT  OF  ERRORS. 

See  "Appeal  and  Error,"  {  10;  "Criminal  Law," 

ASSIGNMENTS. 

Frand  as  to  creditors,  see  "Fraadulent  Con- 
veyances." 

In  bankruptcy,  see  "Bankruptcy,"  §  2. 

Of  liquor  license,  see  "Intoxicating  Liquors," 
§  2. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

£ee  "Bankruptcy,"  8  2. 


ASSOCIATIONS. 

See  "Beneficial  Associations." 

ASSUMPSIT,  ACTION  OF. 

See  "Account  Stated" ;  "Money  Lent" ;  "Money 
Received." 

ASSUMPTION. 

Of  risk  by  employ^,  see  "Master  and  Servant," 
SS  8,  12-14. 

ATTACHMENT. 

See  "Execution." 

Exemptions,   see   "Exemptions";   "Homestead." 
General    or    special   appearance,    see  "Appear- 
ance." 

i   1.    Prooeedlngs  to  proonxe. 

Shannon's  Code,  $  5212,  held  to  comprehend 
an  action  between  nonresidents  for  tort,  and 
the  omission  of  an  averment  in  the  affidavit  that 
the  property  sought  to  be  attached  was  removed 
to  lie  state  to  avoid  process  in  their  state  is 
fatal  to  the  validity  of  the  attachment.— Bryan 
V.  Norfolk  &  W.  Ky.  Co.  (Tenn.)  523. 


{  2.    Iievy,    lien,    and   onatody   and   dis- 
position of  property. 

*A  sale  of  land  under  attachment  against 
plaintiff's  husband  held  not  to  affect  her  right 
to  recover  it.— Parks  v.-  Worthington  (Tex.  Civ. 
App.)  921. 

{  3.    QnasUna:,  vacating,  dlssolntion,  or 
abandonment. 

The  effect  of  quashing  an'  attachment  in  a 
suit  brought  by  original  attachment  is  to  de- 
prive the  court  of  any  jurisdiction  over  defend- 
ant, and  hence  requires  dismissal  of  the  suit. — 
Bryan  v.  Norfolk  &  W.  Ry.  Co.  (Tenn.)  523. 

{   4.     Claims  by  tbird  persons. 

*A  claimant  who  files  an  affidavit  and  bond 
to  try  the  right  of  property  which  has  been  at- 
tached may  thereafter  amend  his  pleading,  and 
ask  damages  for  the  seizure. — Breedon  Bros.  v. 
Pennington  (Tex.  Civ.  App.)  908. 

§  5.    Iilabilitles  on  bonds  or  nndertak- 
ings. 

*A  surety  on  a  dissolving  bond  in  attachment 
held  not  liable  after  an  amendment  of  the  com- 
plaint changing  the  cause  of  action.— Cassidy  & 
McFadden  v.  Saline  County  Bank  (Ind.  T.) 
829. 

i   6.    Wrongful  attacbment. 

•A  claimant  of  attached  property  who  !s  not 
made  a  party  to  the  action  may,  as  authorized 
by  Civ.  Code  Prac.  §  29,  intervene  in  the  ac- 
tion, and  set  up  his  claim,  or  be  may,  after  the 
rendition  of  judgment  sustaining  the  attach- 
ment, sue  for  the  property  or  its  value. — ^Patton 
v.  Madison  Nat.  Bank  (Ky.)  264. 

*A  claimant  of  attached  property  who  seeks 
damages  therefor  can  only  recover  the  actual 
value  thereof,  in  the  absence  of  a  showing  that 
the  attaching  creditor  had  knowledge  that  the 
property  was  of  special  value  to  the  claimant — 
Patton  T.  Madison  Nat.  Bank  (Ky.)  264. 

ATTENDANCE. 

Of  juror,  see  "Jury,"  {  2, 

ATTORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel  at  trial  In 
civil  actions,  see  "Trial,"  i  & 
*  Point  annotated.    Sea  syllabna. 
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Argnraent  aiid  conduct  of  connsel  at  trial   In 

criminal   pFosecutioos,    see   "Criminal   Law," 

i  10. 
Attorney  of  Indian  Nation,  aee  "Indians,"  t  3. 
Attorneys  In  fact,  see  "Principal  and  Agent" 
Continnance  for  absence  of  counsel  in  criminal 

prosecntion,  see  "Criminal  Law."  |  7. 
Harmleas  error  in  action  for  attorney's  services, 

see  "Appeal  and  Error,"  f  23. 
Harmless  error   in   argument  and   conduct  of 

counsel,  see  "Criminal  Law,"  f  23. 

i   1.   Retalae*  aad  •atborliy. 

'Certain  evidence  keld  competent  as  tending  to 
show  an  attorney's  authority  over  a  case. — 
Iligbee  v.  Spangler  (Mo.  App.)  1143. 

*An  attorney  for  a  party  in  an  action  whrn- 
in  a  change  of  venue' has  been  taken  consenting 
to  the  clerk  withholding  the  transcript,  such 
party  held  bound  thereby  as  if  he  himself  had 
consented  to  the  withholding  and  barred  from 
recovery  under  Kev.  St  1899,  (  825  [Ann.  St 
1906,  p.  795J,  imposing  a  penalty  on  a  circuit 
court  clerk  failing  to  transmit  a  transcript  of 
the  record,  on  change  of  venne. — ^Higbee  v. 
Spangler  (Ho.  App.)  114a 

{  S.    OoaspeaMitiMi   mmA   Ii«a    of   attor- 
ney. 

In  an  action  by  an  attorney  for  services  un- 
der an  alleged  employment,  a  verdict  that  there 
wi'g  no  employment  held  warranted. — Weldon  & 
Held  V.  Finley  (Ky.)  701. 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  H  2,  3. 
Of  attorney,  see  "Attorney  and  Client,"  {  1. 
(Jf  justice  of  the  peace,  see  "Justices  of  the 
Peace,"  i  1. 

AVOIDANCE. 

Pleading  matter  in  avoidance,  see  "Pleading," 
i  3. 

AVULSION. 

See  "Navigable  Waters,"  i  3. 

Affecting  state  boundary,  see  "States,"  {  1. 

BAILMENT. 

See  "Banks  and  Banking,"  t  2;  "Carriers,"  Sf 
2-9. 

Distinguished  from  chattel  mortgage,  see  "Chat- 
tel Mortgages,"  g  1. 

BALLOTS. 

See  "Elections,"  8  2. 

BANKRUPTCY. 

(   1.    PetltloB,     adjadloatloii,     warrant, 
and  onstody  of  property. 

Claims  owing  by  a  bankrupt  to  certain  cred- 
itors held  duly  scheduled  within  Bankr.  Act  July 
1.  1898,  c.  541.  §  17.  30  Stat.  551  [U.  8.  Comp. 
St.  liK)l,  p.  3428].-Oatliff  v.  Mackey  (Ky.)  379. 

I    2.    Assignment,     administration,     and 
dlstrlbntion  of  bankrupt's  estate. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  {  70, 
30  Stat  505  [U.  S.  Comp.  St  1901,  p.  8451], 
an  action  for  land  which  had  been  voluntarily 
abandoned  by  a  bankrupt  held  maintainable  only 
by  the  trustee  in  bankruptcy. — Martin  v.  Smith 
(Ky.)  310. 

A  purchase  of  corporate  stock  of  one  stock- 
holder by  another  stockholder  with  funds  of  the 


*  Point  annotated.    See  syUabua. 


corporation  may  be  set  aside  am  a  frand  on  the 
corporation  and  its  creditors,  and  the  fnnds  re- 
covered by  the  trustee  In  bankruptcy  of  the 
corporation.— Falls  Ci^  Tin-Waie  Co.'s  Trus- 
tee V.  Levine  (Ky.)  7ia 

*A  tmstee  of  a  bankrupt  corporation  i^fcing 
to  set  aside  a  sale  of  corporate  sto<^  of  one 
stockholder  to  another  stockholder  on  the  groond 
that  corporate  fnnds  were  used  to  purchase  the 
same  has  the  bnrden  of  showing  that  the  funds 
used  were  those  of  the  corporation.— Falls  City 
Tin- Ware  Co.'8  Trustee  t.  Levine  (Ky.)  716. 

I  3.    Biclit%  Mmedlee.  and  diaeharce  of 
bamkrapt. 

'Where,  notwitiistanding  testator's  discharge 
in  bankruptcy,  certain  claimants  sought  to  prove 
their  claims  against  his  estate,  the  borden  was 
on  them  to  establish  that  the  daims  wer«  not 
aff«tpd  by  the  disdiarge.  —  (3atUff  t.  Mackey 

BANKS  AND  BANKING. 

Action  for  money  received  by  bank,  aee  "Money 

Received." 
Gift  of  deposit  in  bank,  see  "Gifts,"  |  L 
Taxation  of  bank  deposits,  see  "Taxation,"  t  2. 
Variance  between  pleadings  and  proof  in  action 

on  deposit  in  bank,  see  "Pleading,"  {  9. 

{    1.    Banldns  eerporatlana  aad  asaoeia- 
tlona. 

*Tru8t  fnnds  deposited  in  a  bank  do  not  con- 
stitute a  general  hen  on  asseta  superior  to  that 
of  generfll  creditors.— Hill  v.  Miles  (Ark.)  198. 

Under  Kirby's  Dig.  {  1726,  held,  in  a  trial  for 
making  a  false  entry  in  a  banking  corporation's 
book,  instructions  making  proof  of  an  intent  to 
defraud  unnecessary  are  fatally  defective.— Mears 
V.  State  (Ark.)  1095. 

Under  Kirby's  Dig.  {{  3084,  172C.  held,  in  a 
trial  for  making  false  entries  in  banking  corpo- 
ration's books.  It  is  sufficient  to  show  there  was 
a  corporation  de  facto.— Mean  v.  State  (Ark.) 
1095. 

Under  Kirby's  Dig.  {{  3084,  a726,  held,  in  a 
trial  for  making  a  false  entry  in  a  banking  cor- 
poration's books,  the  cor{)oration'B  existence  may 
be  shown  bv  general  reputation. — Mears  v.  State 
(Ark.)   109.-). 

In  a  trial  under  Kirby's  Dig.  {  1726.  for  mak- 
ing a  false  Mitry  in  a  banlcing  corporation's 
books,  the  corporation's  name  as  alleged  in  the 
indictment  may  be  shown  by  evidence  that  it 
was  known  by  such  name. — Mears  v.  State  (Ark.) 
1005. 

I   2.    Functions  and  deaUngs. 

Where  a  note  held  by  a  bank  as  collateral  was 
paid  to  the  bank  after  tbe  loan  secured  thereby 
bad  been  repaid,  the  money  so  received  became 
a  deposit  for  the  use  and  benefit  of  the  owner 
if  he  should  elect  to  eo  treat  it. — First  Xat. 
Bank  v.  Pickens  (Ind.  T.)  047. 

In  an  action  against  a  bank  on  an  alleged 
deposit  where  the  evidence  showed  that  a 
note  with  a  surety  was  executed  to  the  bank 
for  the  balance  due  on  a  note  held  as  collateral 
to  secure  an  indebtedness  which  had  been  paid, 
proof  of  the  implied  deposit  held  to  sufficiently 
conform  to  the  allegations. — First  Nat  Bank 
V.  Pickens  (Ind.  T.)  947. 

I   3.    Rational  banks. 

•An  indictment  under  Rev."  St  U.  S.  S  5200 
[U.  S.  Comp.  St  1901,  p.  3497],  relating  to 
false  reports  by  bank  officers,  held  sufficient. — 
Harper  v.  United  States  (Ind.  T.)  073. 

A  schedule  on  the  back  of  a  report  where  it 
is  covered  by  the  same  affidavit  as  the  rest  of 
the  report.  Is  a  part  of  the  report  aa  the  term 
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is  used  in  Rev.  St  IT.  8.  i  6209  [U.  S.  Comp. 
St.  1901.  p.  8497].— Harper  v.  United  States 
<Ind.  T.)  673. 

*It  18  not  neceBsary  to  allege  in  an  indictment 
under  Rev.  St.  U.  S.  S  5209  [U.  S.  Comp.  St. 
1901,  p.  3497],  for  making  a  false  entry  in  a 
report  of  a  national  banking  association,  that 
the  report  is  one  made  by  the  association. — 
Harper  v.  United  States  (Ind.  T.)  673. 

Nor  is  it  necessary  to  allege  that  the  report 
was  one  required  by  law.— Harper  v.  United 
States  (Ind.  T.)  673. 

An  allegation  in  an  indictment  held  sufficient 
as  an  allegation  that  a  bank  was  carrying  on 
business  at  the  time  an  embezzlement  was  com- 
mitted.—Harper  V.  United  States  (Ind.  T.)  673. 

On  a  prosecution  of  a  bank  officer  for  embez- 
zlement, an  erroneous  instruction  held  cured  by 
another  proper  one.— Harper  v.  United  States 
(Ind.  T.)  673. 

BAR. 

Of  action  by  former  adjudication,  see  "Judg- 
ment," i  8. 

Of  action  by  limitation,  see  "Limitation  of  Ac- 
tions," {  4. 

BASTARDS. 

I   1.   ProportT. 

Under  Gen.  St.  c.  31,  {  6,  in  force  in  1892,  a 
bastard's  collateral  kindred,  his  uncles  and  aunts, 
were  incapable  of  inheriting  from  him.— McSur- 
ley  V.  Venters  (Ky.)  365. 

♦Under  Acts  Cong.  Tex.  Jan.  18,  1840,  S 
16  (Hartley's  Dig.  p.  218)  aa  amended  by  the 
Legislature  in  1848,  held  an  illegitimate  child 
may  inherit  from  her  illegitimate  brother,  both 
being  of  the  same  mother.— Berry  v.  Powell 
(Tei.)  1044. 

BAWDY  HOUSL 

See  "Disorderly  House." 

BENEFICIAL  ASSOCIATIONS. 

Mailing  a  draft  to  a  former  collector  for  a 
fraternal  order  held  not  payment  to  the  order, 
and  hence  the  member  was  properly  suMpeuded. 
—Supreme  Lodge  of  Pathfinder  v.  Johnson  (Tex. 
Civ.  App.)  508. 

BENEFITS. 

Acceptance  of,  as  ground  of  estoppel,  see  "Es- 
toppel," S  2. 

Acceptance  of,  as  ground  of  ratification,  see 
"Principal  and  Agent,"  |  3. 


BEQUESTS. 


See  "Wills." 


BEST  AND  SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  8  4. 

In  criminal  prosecutions,  see  "Criminal  Law," 

i  6. 

BETTING. 

See  "Gaming." 

BIAS. 

Of  witness,  see  "Witnesses,"  g  3. 


BILL  OF  EXCHANGE. 

See  "Bills  and  Notes." 

BILL  OF  LADING. 

See  "Carriers,"  {  S. 

BILLS  AND  NOTES. 

Appellate  jurisdiction  in  action  on  note  as  de- 
pendent on  amount  in  controversy,  see  "Ap- 
peal and  Error,"  g  2. 

Application  of  limitations  in  action  on  note,  see 
Limitation  of  Actions,"  g  1'. 

Collection  by  bank,  see  "Banks  and  Banking," 
S  2. 

Competency  of  witnesses  in  action  on  note,  see 
"Witnesses,"  g  1. 

Computation  of  limitations  in  action  on  note, 
see  "Limitation  of  Actions,"  g  2. 

Forfeiture  of  interest  for  usury  in  note,  see 
"Usury,"  g  2. 

Limitations  applicable  to  action  on  note,  sec 
"Limitation  of  Actions,"  f  1. 

Notes  for  purchase  price  of  land,  see  "Vendor 
and  Pufchaaer,"  g  o. 

Rate  of  interest  on  note,  see  "Interest,"  g  1. 

Rights  of  assignees  of  note,  to  subrogation,  see 
"Subrogation." 

Right  to  cost  in  action  on  note,  see  "Costs,"  g  1. 

Validity  in  general,  see  "Contracts,"  g  1. 

g   1.    Requisites  and  TaUdlty. 

A  writing  Iteld  a  note  under  the  law  merchant. 
— HarrU  v.  Pate  (Ind.  T.)  812. 

♦Peddler's  notes,  defined.— McAfee  v.  Mercer 
Nat.  Bank  (Ky.)  287. 

Notes  given  for  the  ezclosiTe  right  to  sell 
articles  in  a  certain  territory  are  "Peddler's 
notes,"  within  Ky.  St.  1903,  g  4223.— McAfee 
T.  Mercer  Nat.  Bank  (Ky.)  287. 

g   2.    Constxnotlon  and  operatloii. 

♦The  holders  of  a  note  held  entitled,  after 
maturity,  onl^  to  current  interest,  and  not  to 
interest  on  interest.— .\dams  v.  Illinois  Life 
Ins.  Co.  (Ky.)  718. 

g   8.    Rigbts  and  liabilities  on  isdone- 
memt  or  transfer. 

•A  note  indorsed  before  maturity  for  a  valua- 
ble consideration  is  not  subject  to  any  defenses 
which  the  maker  may  have  bad  against  the 
origina)  holder.— Harris  v.  Pate  (IntU  T.)  812. 

g  4.   Aotlons. 

It  is  no  defense  to  a  note  sued  on  by  the  in- 
dorsee that  one  acting  as  his  agent  in  negotiat- 
ing the  indorsement  knew  there  was  a  failure 
of  consideration  for  the  note. — Harris  v.  Pate 
(Ind.  T.)  812. 

In  an  action  on  a  note,  the  note  held  prima 
facie  proof  that  it  was  given  for  a  valuable 
consideration  and  indorsed  before  maturity  in 
good  faith,  and  in  the  absence  of  further  proof 
entitled  plaintiff  to  judgment. — Harris  v.  Pate 
(Ind.  T.)  812. 

♦Evidence  held  to  show  that  the  consideration 
of  notes  was  the  grant  of  the  exclusive  right  to 
sell  kitchen  cabinets  in  a  certain  territory, 
and  hence,  not  being  indorsed,  "Peddler's  note," 
they  were  void  under  Ky.  St.  1903,  g  4223.  mak- 
ing void  a  note  given  for  rights  by  a  peddler 
nnless  indorsed  "Peddler's  note." — McAfee  v. 
Mercer  Nat.  Bank  (Ky.)  287. 

Evidence  in  an  action  on  a  note,  the  makers 
defending  against  costs,  etc.,  because  the  payee 
broke  a  promise  to  renew  made  with  fraudulent 
intent  not  to  keep  it,  held  to  sustain  findings  in 
their  favor.— Beaumont  Carriage  Co.  v.  Price 
&  Johnson  (Tex.  Civ.  App.)  499. 


•Point  annotated.    See  syllabas. 
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That  the  payee  of  a  note  did  not  intend  to 
Iteep  a  promise  to  renew  is  not  shown  by  his 
mere  nonperformance  of  the  promise. — Beau- 
mont Carriage  Co.  v.  Price  &  Johnson  (Tex. 
Civ.  App.)  499. 

BOARDS. 

Equalization  boards,  see  "Taxation,''  i  4. 

Of  railroad  commissioners  as  ex  officio  tax  as- 
sessors, see  "Taxation,"  i  4. 

School  boards,  see  "Schools  and  School  Dis- 
tricts," i  1. 

BONA  F1DE  PURCHASERS. 

Of  bill  of  exchange  or  promissory  note,  see 
"Bills  and  Notes,^'  {  3. 

Of  homestead,  see  "Homestead,"  {  2. 

Of  lands,  see  "Vendor  and  Purchaser,"  8  4. 

Of  property  fraudulently  conveyed,  see  "Fraudu- 
lent Conveyances,"  {  2. 

BONDS. 

Best  and  secondary  evidence  in  action  on,  see 
"Evidence,"  i  4. 

For  title  to  land  sold,  see  "Vendor  and  Pur- 
chaser," 8  4. 

Judgment  in  suit  against  surety  companv  as  bar 
to  subsequent  suit  on  bond,  see  "Judgment," 

sa 

Liquor    dealer's   bond,   see    "Intoxicating    Liq- 
uors," {  2. 
Secured   by    mortgage,    see    "Mortgages,"    |  2. 
Sureties  on  bonds,  see  "Principal  and  Surety." 

Bonds   for  performance  of  duties  of  trust  or 

office. 
Tax  collectors,  see  "Taxation,"  g  6. 

Bonis  in  judicial  proceedings. 
See  "Appeal  ana  Error."  $  6;   "Attachment," 

8  5;  "Criminal  Law,"  8  20;  "Replevin,"  8  3. 
Apiwal  from  justice's  court,  see  "Justices  of 

the  Peace,"  8  3. 

8    1.    Heqalaitea   and   Talidlty. 

•Under  Act  Feb.  13, 1846  (Sess.  Acts  1845-46, 
p.  153,  c.  154)  8  1,  and  Ky.  St.  1903, 8  3751,  held 
immaterial  to  the  liability  of  the  surety  on  an 
official  bond  that  it  was  not  made  payable  to 
county  justice,  and  that  only  one  surety  was 
given. — United  States  Fidelity  &  Guaranty  Co. 
v.  Commonwealth  (Ky.)  1029. 

♦That  under  Act  Feb.  13,  1846  (Sess.  Acts 
1845-46,  p.  153,  c.  154)  g  1,  a  public  officer  was 
incorrectly  designated  as  "trustee"  in  his  bond, 
held  not  to  affect  the  surety's  liability. — United 
States  Fidelity  &  Guaranty  Co.  v.  Common- 
wealth (Ky.)  1029. 

}   X.    Ferformaiioe   or   breaoli   of   oondl- 
tlon. 

Amendment  of  an  ordinance  granting  a  street 
railroad  company  a  right  of  way  so  as  to 
change  the  route  held  not  to  discbarge  perform- 
ance of  a  bond  given  by  it. — Choctaw  Ry.  & 
Lighting  Co.  v.  Incorporated  Town  of  McAIester 
(Ind.  T.)  821. 

8    3.    Actions. 

•Under  Act  Feb.  13,  1846.  <  1  (Sess.  Acts 
184.5-46,  p.  153,  c.  154),  and  Ky.  St.  1903,  8 
37ol,  held  an  action  on  a  trustee's  bond  was 
properly  brought  by  the  commonwealth  and  the 
trustee's  successor. — United  States  Fidelity  & 
Guaranty  Co.  v.  Commonwealth  (Ky.)  1029. 


Declarations  as  to,  as  evidence,  see  "Evidence,' 
8  6. 


Of  municipal  corporation,  see  "Municipal  Cor- 
porations," 8  !• 
Of  state,  see  '^States,"  8  L 

8    1.    Deaerlptlon. 

Where  in  establishing  a  boundary  there  are 
no  objects  to  control,  the  court,  must  accept 
the  calls  and  distances  in  conveyances  after 
finding  the  beginning  of  the  line. — Lee's  Adm'r 
V.  Glass  (Ky.)  739. 

•Where  a  boundary  line  is  marked  by  a 
stream  and  the  location  of  the  stream  is  altered 
by  erosion  and  accretion,  it  continues  to  be  the 
boundary  line;  but,  where  the  alteration  occurs 
as  the  result  of  an  avulsion,  no  change  is  made. 
—State  V.  Muncie  Pulp  Co.  (Tenn.)  437.. 

8   2.    ErldenoB,    Bscortalnwi  ent,    and    es- 
tabUaluBant. 

•A  boundary  held  properly  established  under 
the  evidence. — Lee's  Adm'r  v.  Glass  (Ky.)  739. 

•In  an  action  to  quiet  title  to  lands,  evidence 
held  to  show  that  certain  comers  called  for 
in  a  bonndary  described  in  a  deed  were  correctly 
located  by  plaintiff. — McHargue  v.  Parks  (Ky.) 
955 ;  Owens  v.  Cains,  Id. 

•The  presumption  is  in  favor  of  the  perman- 
ency of  boundary  lines. — State  T.  Muucie  Pulp 
Co.  (Tenn.)  437. 

BREACH. 

Of  condition,  see  "Bonds,"  8  2.- 

Of  contract  for  sale  of  realty,  see  "Vendor  and 

Purchaser,"  8  3. 
Of  contract  in  general,  see  "Contracts,"   8  4. 
of  contract  of  sale,  see  "Sales,"  8  4. 
Of  covenant,  see  "Covenants,"  g  1. 
Of  covenant  of  quiet  enjoyment,  see  "Landlord 

and  Tenant,"  8  2. 
Of  warranty,  see  "Insurance,"  8  3;   "Sales," 

8  6. 

BROKERS. 

§   1.    Compensation  and  lien. 

•Real  estate  agents  held  not  prevented  from 
recovering  a  commission  of  one  who  having  an 
option  on  land  put  it  in  their  hands  to  trade,  be- 
cause the  owners  of  the  record  title  did  not 
know  they  were  also  receiving  a  commission 
from  the  person  with  whom  the  trade  was  being 
made.— Cook  v.  Piatt  (Mo.  App.)  1131. 

§   2.     Actions  for  compensation. 

•Plaintiffs  in  an  action  by  real  estate  agents 
for  a  commission  held  not  required  by  an  allega- 
tion of  the  petition  to  prove  that  defendant  was 
the  owner  of  the  record  title  of  the  land  he  put 
in  their  hands  to  sell.— Cook  v.  Piatt  (Mo.  App.) 
1131. 

A  petition  for  real  estate  agents'  commission 
held  to  sufficiently  state,  as  against  a  claim  of 
variance,  that  defendant  contracted  with  plain- 
tiffs as  partners. — Cook  v.  Piatt  (Mo.  App.) 
1131. 

Defendant  under  his  answer  in  an  action  by 
real  estate  agents  for  a  commission  held  not 
entitled  to  show  bad  faith  of  plaintifts  towards 
both  parties  to  the  trade  in  attempting  to  de- 
ceive each  as  to  the  value  of  the  property  of  the 
other.— Cook  v.  Piatt  (Mo.  App.)  118L 

BURDEN  OF  PROOF. 

In  criminal  prosecutions,  see  "Criminal  Law," 
8  6. 

BURGLARY. 


BOUNDARIES.  ^'"  <>'  particulars  to  indictment,  see  "Indict- 

ment and  Information,"  8  3. 
Variance    between    indictment   and    proof,   aee 
"Indictment  and  Information,"  8  fl« 

*P«lmt  aaaotatod.    See  qrllAlraa. 
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I   1.    Offenae*  and  reaponaiMllty  tli«re- 
for. 

*Act8  held  not  to  constitute  a  breaking  and 
entering  sufficient  to  sustain  a  ctiarge  of  bur- 
glary under  Kirby's  Dig.  §§  KKH,  1605,  and  the 
common  law.— Anderson  v.  State  (Ark.)  109«. 

*A  laborer,  who,  while  on  a  leave  of  absence, 
obtained  by  deception  the  key  to  enter  his 
mnster's  house  with  intent  to  steal  therefrom, 
held  guilty  of  a  violation  of  Ky.  St.  1903,  { 
1162.— Toung  T.  Commonwealth  (Ky.)  260. 

i   2.     Proieentlon   and   pnnishment. 

*An  instruction  in  a  burglary  trial  held  erro- 
neous as  not  containing  all  the  elements  of  the 
offense  as  contained  in  Ky.  St.  1903,  {  1162.— 
Drake  v.  Commonwealth  (Ky.)  1000. 

CANCELLATION  OF  INSTRUMENTS. 

Setting     aside     fraudulent     conveyances,     see 
"Fraudulent  Conveyances,"  J  3. 

Oround*  for  oancellation  or  retcission  of  par- 
ticular inttrumentt. 
See  "Deeds,"  {  1. 

Contracts  for  sale  of  goods,  see  "Sales,"  §  3. 
Contracts  in  general,  see  "Contracts,"  §  3. 

S    1<    Right  of  aotion  and  defense*. 

*In  a  suit  for  cancellation  of  an  insurance 
certificate,  complainant  held  not  required  to  de- 
posit in  court  the  amount  of  defendants'  premi- 
ums paid,  with  interest. — Modem  Woodmen  of 
America  v.  Angle  (Mo.  App.)  297. 

{    2.    Prooeedlngs   and  relief. 

•Fraud  or  mistake  to  set  aside  a  written 
contract  must  be  established  by  substantia) 
and  satisfactory  proof. — Western  Mfg.  Co.  v. 
Cotton  &  Long  (Ky.)  758. 

Insurer  held  not  required  to  plead  a  waiver 
in  the  application  of  insured's  right  to  object  to 
the  qualification  of  iihysicians  he  had  consulted 
concerning  his  previous  physical  condition  in 
order  to  avail  Itself  thereof.— Modem  Woodmen 
of  America  v.  Angle  (Mo.  App.)  297. 

*In  a  suit  for  cancellation  of  a  benefit  certify 
icate  for  breach  of  warranty  in  the  application, 
defendants  held  entitled  to  return  of  premiums 
paid,  with  interest  at  6  per  cent.— Modem 
Woodmen  of  America  v.  Angle  (Mo.  App.)  297. 

CARNAL  KNOWLEDGE. 

See  "Rape." 

CARRIERS. 

Admissions  by  agent  of  as  evidence,  see  "Evi- 
dence," I  5. 

Applicability  of  instructions  to  evidence  in  ac- 
tion for  injuries  to  passenger,  see  "Trial,"  {  8. 

Delivery  of  goods  sold  to,  see  "Sales,"  g  5. 

Direct  or  remote  consequences  of  injuries  to 
passengers,  see  "Damages,"  g  2. 

Evidence  of  damages  in  action  for  injuries  to 
passenger,  see  "Damages,"  {  7. 

Harmless  error  in  action  for  injuries  to  pas- 
sengers, see  "Appeal  and  Error,"  §  23. 

Harmless  error  in  action  for  misdelivery  of 
shipment,  see  "Appeal  and  Error,"  |  22. 

Hearsay  evidence  m  action  against  connecting 
carriers,  see  "Evidence,"  §  7. 

Objections  to  instructions  in  action  for  injuries 
to  passenger,  see  "Trial,"  {  1(). 

Offense  by  against  liquor  law,  see  "Intoxicating 
Liquors,"   I  4. 

Province  of  court  and  jury  in  action  for  injuries 
to  passenger,  see  "Trial,"  §  5. 

Reception  of  evidence  in  action  for  loss  of  ship- 
ment, see  "Trial,"  {  2. 


Regulations  of  interstate  commerce,  see  "Com- 
merce," S  2. 

Relevancy  of  evidence  in  action  for  loss  of  ship- 
ment, see  "Evidence,"  §  3. 

Taking  of  case  or  question  from  jury  in  act'ion 
for  loss  of  shipment,  see  "Trial,"  $  4. 

Title  to  property  lost  in  transit,  see  "Property." 

I   1.    Control  and  regulation  of  common 
carriers. 

A  penalty  imposed  on  a  carrier  violating  Kir- 
by  8  Dig.  §  6803,  by  failing  to  receive  for  ship- 
ment cotton  and  issue  a  bill  of  lading  therefor, 
held  not  excessive.— St.  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  State  (Ark.)  1106. 

A  carrier  refusing  to  receive  goods  for  ship- 
jnent  «eW  not  entitled  to  rely  on  Kirbv's  Dig. 
i«^?°'  ***  t^'oid  a  liability  imposed  bv  section 
6803.-St.  Louis.  I.  M.  &  S.  Ry.  Co.  v.  State 
(Ark.)  1106. 

A  carrier  held  not  entitled  to  excuse  its  re- 
fusal to  receive  goods  for  transportation,  and 
thereby  escape  the  penalty  imposed  by  Kirbv's 
Dig.  §  6803.  by  showing  that  an  unusual  emer- 
gency caused  a  shortage  of  cars.- St.  Louis,  I. 
M.  &  S.  Ry.  Co.  V.  State  (Ark.)  1106. 

u  ^^.^U^?'  ^^^  Vitihle  to  the  penalty  imposed 
by  Kirby's  Dig.  $  6803,  for  refusing  to  accept 
goods  delivered  for  shipment— St  Louis,  I.  M. 
&  S.  Ry.  Co.  V.  State  (Ark.)  1100. 

.•Kirby's  Dig.  J  6803,  held  to  impose  on  a  car- 
ner  a  penalty  for  refusing  to  accept  property 
for  transportation  and  to  issue  bills  of  lading 

(Art)  im  •  '•  '•  ^  *  ^-  ^y-  ^*'-  '•State 

g  2.    Carriage  of  gooda-DeUvery  to  oar- 
rier. 

A  carrier  may  prescribe  reasonable  regulations 
for  the  delivery  to  its  agents  of  property  for 
transportation,  but  it  cannot  impose  unusual 
conditions  on  a  shipper,  or  require  him  to  under- 
go  unusual  expense  in  delivering  his  goods  for 

nrteifrSrnbe'""'^'  '■  ^-  *  «•  «^-  c°- 

e  *■*! .C"'^'"'*'^  post  provide  reasonable  facilities 
for  the  acceptance  of  property  for  transporta- 
tion and  to  transport  the  same  with  due  dili- 
flrkolKie  ^"'^  ^-  ^-  *  ®-  "y-  ^-  '•  State 

^M^Z^JT^^  are  delivered  for  immediate 
shipment  and  placed  in  a  condition  to  be  car- 
ried at  the  usual  place  of  loading  with  the  ear- 
ner s  knowledge  of  the  fact  and  purpose,  there 
v-^.i.^''^'^J°^^i  acceptance  by  the  carrier. 
r^^o^E;.  FKy^-3*77^"  ^^  ^  ^°-  ^-  ^■"--" 

i  *•    —  BUU   of   lading,   shipping  re- 
eelpts,   and   speelal   oontraots. 

•A  receipt  by  a  carrier  for  freight  creates  a 
presumption  that  it  received  the  freight  de- 
scribed therein,  and  the  burden  is  on  it  to  show 
the  contrary.— Mussellam  v.  Cincinnati,  N.  O.  & 

•A  bill  of  lading  is  only  prima  facie  evidence 
of  a  carrier's  receipt  of  the  goods  on  which  the 
carrier's  liability  as  an  insurer  depends.— Pi tts- 

^"'■*',t9' PuSi,^^-  ^-  ^-  Co.  V.  American  Tobacco 
Co.  (Ky.)  377. 

i  *•    —  Cnstody  and  control  of  goods. 

•Where  a  carrier  is  directed  by  vendor  before 
delivery  of  goods  to  vendee  to  return  the  same 
to  vendor,  it  is  its  duty  to  do  so,  and  it  thereby 
incurs  no  liability  to  vendee.— Gulf,  C.  &  S.  F 
Ry.  Co.  V.  Rotter  Bros.  (Tex.  Civ.  App.)  402. 


§   6.   —  Transportation     and     dellTery 
by  earrler. 

It  does  not  avail  a  railroad  company  which 
has  converted  goods  of  a  vendee  that  vendee  had 
•Point  annotated.    See  sjrUabna. 
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not  paid  therefor— Gulf,  C.  &  S.  P.  Ry.  Ca  v. 
Rotter  Bros.  (Tex.  Cit.  App.)  402. 

'Notification  to  a  consignee  by  a  carrier  of 
the  arrival  of  goods  constitutes  delivery.— Gnlf, 
C.  &  S.  F.  Ry.  Co.  V.  gomerville  Mercantile 
Agency  (Tex.  Civ.  App.)  1072. 

I  e.    —  Delay  la  tnuuportktioB  or  da» 
livery. 

A  carrier  must  provide  reasonable  facilities 
for  the  acceptance  of  property  lor  transporta- 
tion and  to  transport  the  same  Tvith  due  dili- 
geuce.— St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  State 
(Ark.)  HOC. 

*Where  a  carrier  delays  deiiveHf  of  goods,  the 
consignee's  remedy  stated. — Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Somerviile  Mercantile  Agency  (Tex. 
Civ.  App.)  10T2. 

{   7.    ^^  Iiosa  of  or  Injury  to  goods. 

In  an  action  against  a  carrier  for  loss  of 
freight,  evidence  of  the  circumstances  of  the 
giving  of  a  receipt  by  the  carrier  for  the  freight 
held  admissible. — Mussellam  v.  Cincinnati,  N. 
O.  &  T.  P.  Ry.  Co.  (Ky.)  387. 

*Tn  an  action  against  a  carrier  for  loss  of 
freight,  the  bill  of  lading  received  by  the  ship- 
per and  the  waybills  which  went  with  the 
freight  hdd  competent  evidence  against  the  cai^ 
rier.— Mussellam  v.  Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.  (Ky.)  337. 

•The  carrier's  liability  as  such  for  loss  of 
goods  shipped  begins  when  the  carrier  has  ac- 
tually received  the  goods  for  inunediate  ship- 
ment.—Pittsburg,  C,  C.  &  St.  L.  R.  Co.  v. 
American  Tobacco  Co.  (Ky.)  377. 

facts  held  to  constitute  a  delivery  of  tobacco 
to  a  carrier  for  immediate  trans^rtation  so  as 
to  make  the  carrier  liable  as  an  insurer  though 
no  notice  was  given  to  the  carrier  after  the 
loading  bad  been  completed. — Pittsburg,  C,  C. 
&  St.  Ia  R.  Co.  T.  American  Tobacco  Co.  (Ky.) 
377. 

*The  measure  of  a  carrier's  liability  for  loss 
or  damage  to  goods  in  general  is  the  value  of 
the  goods  at  destination. — Marshall  Medicine 
Co.  v.  Chicago  &  A.  R.  Co.  (Mo.  App.)  478. 

Where  goods  were  lost  because  of  a  connect- 
ing carrier's  misdelivery,  evidence  as  to  the 
value  of  the  goods  at  the  point  of  shipment  was 
admissible  to  show  the  value  at  destination.— 
Marshall  Medicine  Co.  v.  Chicago  &  A.  R.  Co. 
(Mo.  App.)  478. 

♦That  officers  of  a  carrier  had  certain  infor- 
mation held  insufficient  to  establish  the  car* 
rier's  negligence  in  that  in  the  exercise  of  care 
it  should  have  anticipated  the  flood  which  dam- 
aged plaintiff's  goods.— Lightfoot  v.  St  I»uis 
&  S.  F.  R.  Co.  (Mo.  App.)  482. 

*An  agreement  l)etween  a  shipper  and  carrier 
that  the  shipper  should  take  charge  of  goods 
oflught  in  transit  by  a  flood  held  not  to  affect 
the  rights  of  the  parties  by  creating  a  liability 
on  the  part  of  the  carrier  for  the  loss. — Light- 
foot  V.  St.  Louis  &  S.  F.  R.  Co.  (Mo.  App.) 
482. 

*An  extraordinary  flood,  and  not  the  negligent 
delay  of  the  carrier  in  transporting  goods, 
Jield  the  proximate  cause  of  damage  to  the 
goods  by  the  flood.— Lightfoot  v,  St.  Louis  & 
S.  F.  R.  Co.  (Mo.  App!)  482. 

Provision  in  a  bill  of  lading  for  exemption 
from  a  carrier's  liability  held  valid  only  in  case 
of  consideration  therefor.- Scott  County  Mill- 
ing Co.  V.  St.  Louis,  I.  M.  &  S.  R.  Co.  (Mo. 
App.)  924. 

•The  carrier  held  required  to  give  the  con- 
signee notice  of  arrival  of  the  freight,  as  well 
because  of  its  not  arriving  on  time,  as  because 
of  a  provision  therefor  in  the  bill  of  lading. — 


Soott  Connty  Milling  Co.  t.  St  Louis,  I.  M.  & 
S.  R.  Co.  (Mo.  App.)  024. 

•A  consignee  held  not  to  have  a  reasonable 
time  for  removal  of  freight  after  the  car  was 
set  out  therefor  before  it  was  burned. — Scott 
County  Milling  Co.  v.  St  Louis,  L  M.  &  S.  B. 
Co.  (Mo.  App.)  824. 

i  8.    IdMltetloa  of  IlmUUty. 

•Provisions  of  a  contract  of  shipment,  in  con- 
sideration of  a  reduced  rate,  limiting  the  car- 
rier's liability,  held  valid. — St  Lotus  &  S.  F.  R. 
Co.  T.  Burgin  (Ark.)  161. 

•Provisions  in  a  bill  of  lading  for  exemption 
from  a  carrier's  liability  held  valid  only  in  case 
of  consideration  therefor.— Scott  County  Milling 
Co.  T.  St  Louis,  I.  M.  ft  S.  R.  Co.  (Mo.  App.) 
924. 

The  consignee  held  not  required  to  give  the 
carrier  notice  of  claim  for  damages,  as  provided 
by  the  bill  of  lading,  where  the  carrier's  agent 
immediately  knew  of  the  destruction  of  the  prop- 
erty.—Scott  County  Milling  Co.  v.  St.  Louis,  I. 
M.  ft  S.  R.  Co.  (Mo.  App.)  024. 

{  9.    —  Oonneetlns  eaniers. 

In  an  action  against  carriers  for  loss  of 
freight,  evidence  of  the  manner  of  making  the 
waybill  at  the  place  where  the  goods  were  deliv- 
ered to  the  connecting  carrier  held  admissible. — 
Mussellam  v.  C^cinnatL  N.  O.  &  T.  P.  Ry.  Co. 
(Ky.)  337. 

In  an  action  against  the  initial  and  connect- 
ing carriers  for  loss  of  freight,  the  questions 
whetticr  the  goods  were  delivered  to  the  initial 
carrier  and  lost  by  it  or  lost  by  the  connecting 
carrier  held  for  the  jury.— Mussellam  v.  Cin- 
cinnati, N.  O.  ft  T.  P.  Ry.  Co.  (Ky.)  337. 

In  an  action  for  loss  of  freight,  the  court  held 
required  to  give  a  certain  charge  in  view  of  the 
evidence.- Mussellam  v.  Cincinnati,  N.  O.  ft  T. 
P.  Ry.  Co.  (Ky.)  337. 

•Under  Rev.  St.  1899,  !  5222  [Ann.  St.  1906, 
p.  2718],  the  receipt  of  goods  by  a  carrier  to 
be  transported  to  a  point  l>eyond  its  own  line, 
without  a  stipulation  limiting  ita  liability  to  a 
loss  occurring  on  its  own  route,  creates  a  lia- 
bility for  loss  on  the  route  of  connecting  caj> 
riers.— Marshall  Medicine  Co.  v.  Chicago  &  A. 
R.  Co.  (Mo.  App.)  478. 

•A  provision  in  a  carrier's  bill  of  lading,  pro- 
hibiting its  agent  from  contracting  for  the  de- 
livery of  goods  beyond  its  own  route,  held  « 
nullity.— Marshall  Medicine  Ca  v.  Chicago  ft 
A.  R.  Co.  (Mo.  App.)  478. 

•A  bill  of  lading  held  to  constitute  a  contract 
for  through  carriage. — Scott  County  Milling  Co. 
y.  St  LouU,  I.  M.  ft  S.  R.  Co.  (Mo.  App.)  024. 

Rev.  St  1899,  f  5222  [Ann.  St  1906,  p.  2718], 
relative  to  liability  of  connecting  lines  for  de- 
struction of  freight  through  negligence  of  one  of 
the  carriers,  held  to  have  no  application  where 
the  property  is  burned  without  negligence  of 
either  carrier.- Scott  County  Milling  Co.  v.  St 
Louis,  I.  M.  &  S.  R.  Co.  (Mo.  AppO_M4. 

§  10.    Oarrlase  of  IIto  stoek. 

Provisions  of  a  contract  of  carriage  that  the 
loading  and  unloading  shall  be  at  shipper's  risk 
held  not  to  apply  to  an  injury  to  shipment  iu 
loading,  through  the  carrier's  negligence,  occur- 
ring before  execution  of  contract — St.  Louis 
&  S.  F.  R.  Co.  V.  Burgin  (Ark.)  161. 

In  an  action  against  all  the  railroad  compa- 
nies which  bad  transported  sheep  shipped  from 
a  state  quarantined  for  scabies,  under  .\ct 
Cong.  March  3,  1905,  33  Stat  1264,  c  1496.  1 
1  [U.  S.  Comp.  St.  Supp.  1905,  p.  617],  and 
a  stockyards  company,  for  damages  to  tlie 
sheep  by  reason  of  their  detention  because  not 
accompanied   by   an   inspector's  certificate,  as 


•Point  annotated.    See  syllabva. 
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i'«<iuired  by  section  2  and  a  rule  of  the  Sec- 
retary of  Agricnlture,  the  stockyards  compa- 
ny and  the  railroad  company  carrying  them 
from  the  stockyards  to  their  destination  held 
not  liable;  they  in  no  manner  having  been  re- 
sponsible for  the  loss  of  the  certificate. — Wake- 
field &  Moor«  T.  Chicago,  I.  &  L.  Ry.  C!o.  (Ky.) 
77a 

Act  Cong.  March  3,  1905,  33  Stat.  1264.  c. 
1496,  \i  1,  2  [U.  S.  Comp.  St.  Supp.  1905.  p. 
€17J.  imposing  the  same  duty  on  the  ship- 
per and  the  carrier  to  obtain  a  certificate  that 
sheep  shipped  are  free  from  scabies,  if  a  ship- 
per moves  his  sheep  without  a  sufllcient  cer- 
tificate, he  violates  the  net  as  well  as  the 
carrier,  and  cannot  maintain  an  action  for 
damiiges  thereby  suffered. — Wakefield  &  Moore 
T.  Chicago,  I.  &  L.  Ry.  Co.  (Ky.)  778. 

In  an  action  to  recover  for  detention  of  sheep 
Bhipped  from  a  state  quarantined  for  scabies, 
under  Act  Cong.  March  3.  1905,  33  Stat.  1264, 
c.  1496,  J  1  [U.  S.  Comp.  St.  Supp.  1905,  p. 
4$17J.  because  not  accompanied  by  the  certif- 
icate required  by  section  2  and  a  rule  of  the 
Secretary  of  Agriculture,  the  charge  that  the 
loss  of  the  certificate  was  due  to  the  neg- 
ligence of  all  of  defendant  companies  held  not 
to  support  an  action  against  a  railroad  compa- 
ny, by  its  contract  not  responsible  for  negli- 
gence of  other  railroad  companies. — Wakefield 
&  Moore  v.  Chicago,  I.  &  L.  Ry.  Co.  (Ky.) 
778. 

A  petition  in  an  action  for  detention  of  sheep 
shipped  from  a  state  quarantined  for  scabies, 
pursuant  to  Act  Cong.  March  3.  1905.  33  Stat. 
1204.  c.  1496.  I  1  [D.  S.  Comp.  St.  Supp. 
190r>,  p.  017]  because  not  accompanied  by  the 
certificate  required  by  section  2  and  a  rule 
of  the  Secretary  of  Agricnlture,  held,  as  against 
one  of  the  defendant  railroad  companies,  not 
to  show  that  it  was  in  any  way  chargeable  for 
loss  of  the  certificate.— Wakefield  &  Moore  t. 
Chicago^  I.  &  L.  Ky.  Co.  (Ky.)  778. 

•A  carrier  is  not  liable  for  those  damages 
naturally  arising  in  shipments  of  stock  with  or 
without  inherent  vice. — Texas  Cent.  R.  Co.  v. 
G.  W.  Hunter  &  Co.   (Tex.  Civ.  App.)   1075. 

*A  carrier  of  live  stock  is  an  insurer  against 
loss,  except  that  due  to  an  act  of  God,  public 
enemy,  or  inherent  qualities  of  the  goods  ship- 
ped, as  in  case  of  inanimate  freight,  but  the 
distinction  is  made  that  a  carrier  of  live  stock 
is  further  relieved  from  liability  for  loss  due 
to  the  natural  propensities  and  habits  of  the 
stock.— Texas  Cent.  R.  Co.  v.  O.  W.  Hnnter 
&  Co.  (Tex.  Civ.  App.)  1073. 

*A  carrier  of  live  stock,  in  the  absence  of 
negligence,  is  not  liable  for  injuries  due  to  the 
inherent  natural  propensities  and  habits  of  the 
animals  themselves,  notwithstanding  the  "ordi- 
nary of  its  kind"  may  have  the  same  inherent 
natural  propensity  or  habit. — Texas  Cent.  R.  Co. 
V.  G.  W.  Hunter  &  Co.  (Tex.  Civ.  App.)  1075. 

An  instruction  in  an  action  against  a  carrier 
for  injuries  to  live  stock,  in  that  the  carrier 
negligently  ran  a  train  near  its  pens  where  the 
stock  was  confined  and  litampeded  them  and 
caused  them  to  break  the  pens,  which  excluded 
the  issue  of  the  sufficiency  of  the  pens,  held 
properly  refused.— Texas  Cent.  R.  Co.  v.  Q.  W. 
Hunter  &  Co.  (Tex.  Civ.  App.)  1073. 

*An  instruction,  in  an  action  for  injuries  to 
live  stock  by  a  carrier  as  to  the  measure  of  dam- 
ages, held  to  have  been  most  probably  under- 
stood by  the  jury  as  stating  the  proper  rule. — 
Texas  Cent.  R.  Co.  v.  G.  W.  Hunter  &  Co. 
(Tex.  Civ.  App.)  1075. 

f  11.  Carriage    of   pasaeasers  —  Belatlon 
between  carrier  and  passenger. 

*One  who  fails  to  provide  himself  with  a  tick- 
et before  entering  a  car,  or  who  fails  to  tender 


enough  money  to  pay  fare  when  requested,  is  a 
trespassei^  and  not  a  passenger. — Lonisvilie  & 
N.  R.  Co.  V.  Cottengim  (Ky.)  280. 

{12.  '^—  Fares,  tloketa,  and  apeelal  eon- 
traota. 

•While  tendering  more  than  the  correct 
amount  of  car  fare  without  demanding  change 
is  a  good  tender,  it  is  not  good  if  coupled  with 
a  demand  for  change  as  a  condition  precedent 
to  giving  up  the  money.— Louisville  &  N.  R.  Co. 
V.  Cottengim  (Ky.)  280. 

Rule  as  to  authority  of  railway  conductors 
stated.- Chicago,  R,  I.  &  P.  Ry.  Co.  v.  Burns 
(Tex.  Civ.  App.)  1081. 

*In  an  action  against  a  railway  company  for 
personal  injury  to  plaintiff  while  in  charge  of 
a  car  of  horses,  etc.,  testimony  held  sumciont 
to  show  a  waiver  of  a  provision  of  the  contract 
of  shipment  requiring  him  to  ride  in  the  caboose. 
—Chicago,  K.  I.  &  P.  Ry.  Co.  v.  Burns  (Tex. 
Civ.  App.)  1081. 

I  13.  —  Personal  Injnrle*. 

*In  an  action  for  injuries  sustained  in  being 
thrown,  while  attempting  to  alight,  against  the 
iron  rod  of  a  passenger  coach  platform  by  a 
jerk  of  the  train,  evidence  held  sufficient  to  war- 
rant submission  to  the  jury  of  the  question  of 
damages  for  disfiguremeut. — St  Louis,  I.  M. 
&  S.  R.  Co.  V.  Price  (Ark.)  157. 

'Evidence  in  an  action  against  a  railway 
company  for  maintaining  a  waiting  room  in 
such  condition  that  plaintiff,  while  waiting  for 
a  delayed  train,  contracted  pneumonia,  held-  to 
sustain  a  verdict  for  plaintiff.— St.  Louis,  I.  M. 
&  S.  R.  Co.  V.  Hook  (Ark.)  217. 

♦If  the  condition  of  a  carrier's  waiting  room 
was  the  proximate  cause  of  a  passenger  con- 
tracting pneumonia,  the  carrier  is  liable  in 
damages.- St  Louis,  I.  M.  &  S.  R.  Co.  t.  Hook 
(Ark.)  217. 

A  request  to  charge  that  a  passenger  could 
not  recover  on  allegations  of  gross  negligence  in 
prematurely  calling  a  station  and  in  failing  to 
warn  plaintiff  of  the  danger  held  properly  re- 
fused.—Midland  Valley  R.  Co.  v.  Uamilton 
(Ark.)  540. 

Where  plaintiff  was  thrown  from  the  platform 

of  a  passenger  car  and  injured,  it  was  proper 
for  him  to  prove  that  he  was  invited  onto  the 
platform  by  a  negligent  premature  call  of  his 
station  by  the  carrier's  servants.- Midland  Val- 
ley R.  Co.  V.  Hamilton  (Ark.)  540. 

♦Where  a  passenger  was  injured  by  the  pre- 
mature starting  of  the  train,  an  instruction  as 
to  the  burden  of  proof  held  proper.— Midland 
Valley  R.  Co.  v.  Hamilton  (Ark.)  540. 

♦Pacts  held  insufficient  to  justify  the  award  of 
exemplary  damages  for  injuries  to  a  passenger. 
—Cleveland,  C,  C.  &  St.  L.  R.  Co.  v.  Offtitt 
(Ky.)  359. 

In  an  action  against  a  railroad  company  to 
recover  damages  for  a  cold  contracted  while 
waiting  in  the  depot  for  a  train,  evidence  ex- 
amined, and  held  sufficient  to  show  that  the 
company  was  negligent  in  failing  to  heat  its 
waiting  room.— Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.  V.  Mounts  (Ky.)  748. 

♦Under  Ky.  St.  1903,  i  784,  and  at  common 
law,  it  is  the  duty  of  railroad  companies  to 
maintain  a  fire  in  the  waiting  room,  if  neces- 
sary to  make  it  comfortable.— Cincinnati,  N.  O. 
&  T.  P.  Ry.  Co.  V.  Mounts  (Ky.)  748. 

♦In  an  action  against  a  railroad  company  for 
injuries  sustained  in  alighting  from  a  train 
on  the  side  opposite  the  platform,  evidence  held 
sufficient  to  take  the  case  to  the  jury. — Louis- 
ville &  N.  R.  Ck).  T.  Payne  (Ky.)  762. 


104S.W.-77 
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(14.  ——  Oontribntory      aesUspn^*      o' 
person  lajiired. 

A  passenger's  intoxication  at  the  time  he  was 
injured  by  being  thrown  from  the  train  was 
not  material  unless  it  contributed  to  the  injury. 
—Midland  Valley  R.  Co.  v.  Hamilton  (Ark.)  640. 

*A  railroad  company  is  not  liable  for  inju- 
ries to  an  intoxicated  passenger  when  a  sober 
and  prudent  man  would  not  have  been  hurt  an- 
der  like  circumstances. — liouisville  &  N.  R.  Co. 
V.  Payne  (Ky.)  752. 

*In  an  action  for  injuries  to  a  passenger, 
plaintiff  held  negligent  in  alighting  from  train 
opposite  platform.— LouiSYille  &  N.  R.  Co.  v. 
Payne  (Ky.)  752. 

{IS.   ^—  Ejection  of  passengers  and  In- 
truders. 

•Where  plaintiff  twice  refused  to  pay  fare 
until  he  received  the  change  for  money  exhibit- 
ed, but,  when  about  to  be  removed,  told  the 
conductor  to  stop,  and  he  would  pay  his  fare, 
the  last  promise  held  not  a  tender. — Louisville 
&  N.  R.  Co.  V.  Cottengim  (Ky.)  280. 

*A  railroad  company  is  liable  for  damages  for 
kicking  or  throwing  a  trespasser  off  a  train,  or 
for  using  more  force  than  is  reasonable  or  ap- 
parently necessary  to  eject  him. — Louisville  & 
N.  R.  Co.  T.  Cottengim  (Ky.)  280. 

In  an  action  against  a  carrier  for  the  mali- 
cious act  of  a  conductor  in  ejecting  a  trespass- 
er from  a  train,  evidence  as  to  conduct  of  the 
conductor  at  other  times  previously  held  not  ad- 
missible.—Louisville  &  N.  R.  Co.  T.  Cottengim 
(Ky.)  280. 

One  who  has  refused  to  tender  railroad  fare 
should  not  be  permitted  to  testify  that  he  was 
only  joking,  and  really  intended  to  pay.— Louis- 
ville &  N.  R.  Oo.  V.  Cottengim  (Ky.)  280. 

*The  measure  of  compensatory  damages  for 
using  unnecessary  force  in  ejecting  a  trespasser 
from  a  train  held  such  sum  as  will  compensate 
him  for  his  physical  and  mental  suffering,  and 
for  any  impairment  of  earning  capacity  and 
loss  of  time. — Louisville  v.  N.  R.  Co.  v.  Cotten- 
gim (Ky.)  280. 

*In  an  action  against  a  railway  company  by 
a  trespasser  for  injuries  sustained  in  being 
ejected,  an  instruction  on  the  measure  of  dama- 
ges held  incorrect  and  insufficient  to  support  a 
judgment  for  plaintiff. — Louisville  &  N.  R.  Co. 
V.  Cottengim  (Ky.)  280. 

CARRYING  WEAPONS. 

See  "Weapons." 

CASE  ON  APPEAL 

Making  and  settlement,  see  "Appeal  and  Er- 
ror," I  9. 

Necessity  for  purpose  of  review,  see  "Ap- 
peal and  Error,"  S  0. 

CAUSA  MORTIS. 

See  "Gifts,"  {  2. 


CAUSE  OF  ACTION. 


See  "Action," 


CERTIFICATE. 

Of  acknowledgment  of  written  instrument,  see 

"Acknowledgment,"  {  1. 
Of  record  for  purpose  of  review,  see  "Appeal 
and  Error,"  {  9. 


CHALLENGE. 

To  Juror,  see  "Jury,"  |  8. 

CHAMPERTY  AND  MAINTENANCE. 

*The  possession  or  holding  of  an  easement 
over  land  is  not  such  an  adverse  holding  as 
brings  a  contract  for  the  sale  of  the  land  within 
the  champerty  statute.— R,  W.  Kevil  &  Sons  ▼. 
Wilford,  Stunston  &  Oo.  (Ky.)  348. 

CHANCERY. 

See  "Equity." 

CHANGE  OF  VENUE. 

Of  dvil  actions,  see  "Venue,"  {  2. 

CHARACTER. 

Of  accused  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  f  6. 
Of  witness,  see  "Witnesses,"  {  3. 

CHARGE. 

To  jury  in  civil  actions,  see  "Trial,"  H  0-11- 
To  jury,   in  criminal  prosecutions,  see  "Crim- 
inal Law."  i  12. 


CHARITIES. 


i  1. 


aad 


Constmotioa,    Bdminlstratlon, 
enforcement. 

In  an  action  by  a  corporation  whose  business 
it  is  to  care  for  minors  without  homes,  for  the 
support  of  minors  having  property  held  plaintiff 
could  not  collect.— Louisville  Presbyterian  Or- 
phanage V.  Chambers'  Guardian  (Ky.)  319. 

CHARTER. 

Of  municipal  corporation,  see  "Municipal  Cor- 
porations," (   1. 

CHATTEL  MORTGAGES. 

Mortgage  of  liquor  license,  see  "Intoxicating 
Liquors,"   {   2. 

{    1.    Requisites  and  ralldlty. 

*A  certain  transaction  held  to  constitute  a 
bailment,  and  a  writing  executed  to  be  nothing 
more  than  a  written  acknowledgment  of  the 
existence  of  a  lien  to  which  bailee  was  entitled, 
and  not  a  chattel  mortgage. — American  Storage 
&  Moving  Co.  T.  Harding  (Mo.  App.)  484. 

S   2.    Oonatmotlon  and  operation. 

•Where  a  description  of  the  property  in  a 
chattel  mortgage  is  such  that  a  stranger,  with 
the  aid  of  such  inquiries  as  the  mortgage  would 
suggest  can  identify  it,  it  is  sufficient.— <3olden 
V.  Moore  (Mo.  App.)  481. 


{   3.    Rights  and  llabUltles  of  parties. 

•A  mortgagee  of  a  chattel  with  condition  brok- 
en, having  the  legal  title  and  the  right  of  pos- 
session, may  maintain  an  action  for  its  con- 
version.— Golden  v.  Moore  (Mo.  App.)  481. 

•A  mortgagor  of  a  chattel,  after  condition 
broken,  who  is  suffered  to  retain  possession, 
has  a  special  interest  therein  sufficient  to  sup- 
port a  cause  of  action  in  his  favor  against  a 
wrongdoer  who  seizes  it. — Golden  v.  Moore  (Mo. 
App.)   481. 

•Point  annotated.    See  syllabna. 
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CHAHELS. 

See  "Property." 

CHEAT. 

See  "Fraud." 

CHECKS. 

See  "Bills  and  Notes." 


CHILDREN. 

"Guardian  at 

CITATION. 


See  "Bastards";   "Guardian  and  Ward";   "In- 
fants." 


See  "Process." 

On  appeal,  see  "Appeal  and  Error,"  |  6L 

CITIES. 

See  "Ittunicipal  Corporations." 

CITIZENS. 

See  "Indians." 

Equal  protection  of  laws,  see  "Constitutional 

Law.'^  g  5. 
Privileges  and  immunities,  see  "Constitntion- 

al  Law,"  f  4. 

CIVIL  RIGHTS. 

See  "Constitutional  Law,"  iS  4,  6. 

CLAIM  AND  DELIVERY. 

See  "Replevin." 

CLAIMS. 

To  property  levied  on,  see  "Attachment,"  |  4. 

CLASS  LEGISLATION. 

See  "Constitutional  Law,"  t  4- 


CLERKS  OF  COURTS. 


Authority  to  enter  judgment,  see 
13. 


'Judgment," 


•Under  Mansf.  Dig.  ||  34G2.  3477,  3478,  8485 
rind.  T.  Ann.  St.  18!m,  |§  2358,  2373,  2374, 
2381],  the  clerk  of  the  probate  court  has  no 
power  to  appoint  a  curator  for  a  minor  in 
vacation. — Moore  v.  Fannin  (Ind.  T.)  842. 

Under  Rev,  St  1890,  8  825  [Ann.  St  1906,  p. 
7051,  a  circuit  court  clerk  must  transmit  the 
transcript  of  record  of  an  action  wherein  a 
change  of  venue  has  been  taken  within  a  rea- 
sonable time,  and  for  failure  to  do  so  an  action 
lies.— Iligbee  t.  Spangler  (Mo.  App.)  1143. 

It  is  not  a  defense  to  Rev.  St  1809,  8  825 
[Ann.  St  1906,  p.  7951,  imposing  a  penalty  on 
a  circuit  court  clerk  for  failure  to  transmit  a 
transcript  of  record,  in  an  action  wherein  a 
change  of  venue  has  been  taken,  that  an  arbitra- 
tion was  pending  and  on  account  thereof  the 
clerk  witboeld  it,  but  the  clerk  must  have  been 
authorized  by  the  party  or  his  attorney  to  so 
withhold  the  transcript— Higbee  v.  Spangler 
(Mo.  App.)  1143. 


COLLATERAL  AGREEMENT. 

Parol  evidence,  see  "Bvidence,"  {  &• 

COLLATERAL  ATTACK. 

On    appointment  of  executor,   see   "Elxecutors 

and  Administrators,"  §  1. 
On  judgment,  see  "Judgment,"  §  6. 
On  probate  of  will,  see  "Wills,"  {  8. 

COLLATERAL  UNDERTAKING. 

See  "Frauds,  Statute  of,"  {  1;  "Guaranty." 

COLLECTION. 

Of  estate  of  decedent  see  "Executors  and  Ad- 
ministrators," I  3. 
Of  taxes,  see  "Taxation,"  |  6. 

COLOR  OF  TITLE. 

To   sustain  adverse  possession,   see   "Adverse 

Possession," 

COMBINATIONS. 

See  "Conspiracy." 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  "Car- 
riers." 

5  1.    Subjects  of  regulation. 

*A  business  held  not  exempt  from  state 
regulation  as  being  interstate  commerce. — Mil- 
bum  Wagon  Co.  v.  Commonwealth  (Ky.)  823. 

{    2.    Means  aad  methods  of  regulation. 

•Certain  transactions  held  to  constitute  inter- 
state commerce,  and  hence  defendant  corpora- 
tion was  not  liable  for  the  penalty  imposed  by 
Ky.  St.  1903,  f  571,  declaring  that  it  shall  be 
unlawful  for  a  corporation  to  carry  on  business 
in  that  state  without  filing  a  certificate  show- 
ing the  location  of  its  otflce,  etc. — Common- 
wealth V.  Eclipse  Hay  Press  Co.  (Ky.)  224.   ■ 

Whether  a  carrier  knew  that  the  commodity 
presented  for  transportation  from  one  state  to 
another  was  malt  liquor,  or  that  the  point  to 
which  shipped  was  m  a  local  option  district, 
held  immaterial  as  affecting  the  liability  of  such 
shipment  to  state  regulation.— Cincinnati,  N.  O. 

6  T.  P.  R.  Co.  V.  Commonwealth  (Ky.)  304. 

That  liquor  was  taken  from  a  point  in  Ken- 
tucky outside  the  state,  and  then  reshipped  for 
the  purpose  of  evading  the  local  option  law,  held 
as  against  the  carrier  not  to  render  such  shii)- 
ment  subject  to  state  regulation,  as  not  being 
interstate  commerce. — Cincinnati,  N.  O.  &  T. 
P.  R.  Co.  V.  Commonwealth  (Ky.)  394. 

•Under  the  commerce  clause  of  the  Constitu- 
tion of  the  United  States,  Acts  1906,  p.  320,  c. 
63,  prohibiting  a  carrier  from  bringing  intoxi- 
cating liquors  from  without  the  state  into,  a 
local  option  county,  is  void. — Cincinnati,  ?f. 
O.  &  T.  P.  R.  Co.  V.  Commonwealth  (Ky.)  304. 

COMMERCIAL  PAPER. 

See  "Bills  and  Notes." 

COMMISSIONERS. 

In  eqnity,  see  "Equity,"  {  8. 
Railroad  commissioners   as   ex  officio  tax  u- 
ses.sors,  see  "Taxation,"  {  4. 


*Polnt  Muiotated.   See  qrllabn*. 
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COMMISSIONS. 

Of  broker,  Bee  "Brokere,"  f  L 

COMMON  CARRIERS. 

See  "Carriers." 

COMMON  LAW. 

See  "International  Law." 
Reference,  Bee  "Reference,"  {  1. 

COMMON  SCHOOLS. 

See  "Schools  and  School  DlstrictB,"  {  1. 

COMMUNITY  PROPERTY. 

See  "Husband  and  Wife,"  {  4. 

COMPENSATION. 

For  property  taken  for  public  use,  see  "Emi- 
nent Domain,"  {  2. 

Of  particular  classes  of  officers  or  other  per- 
sons. 
See   "Brokers,"    {    1;     "Physicians   and    Sur- 
geons." 
Attorney,  see  "Attorney  and  Client,"  i  2. 
Servant,  see  "Master  and  Servant,"  §  2. 
State  ofUcers,  see  "States,"  §  2. 

COMPETENCY. 

Of  experts  as  witnesses,  see  "Evidence,"  t  10. 

Of  jurors,  see  "Jury,"  g  3. 

Of  witnesses  in  general,  see  "Witnesses,"  {  1. 

COMPLAINT. 

In  civil  actions,  see  "Pleading,"  (  2. 
In  criminal  prosecutions,  see  "Indictment  and 
.    Information." 

COMPOSITIONS  WITH  CREDITORS. 

See  "Compromise  and  Settlement" 

COMPROMISE  AND  SETTLEMENT. 

See  "Payment";    "Release." 
Compromise  by  guardian,  see  "Guardian  and 
Ward,"  i  3. 

*PlaintiS  having  compromised  a  claim  against 
a  debtor  who  had  made  an  assignment  for  the 
benefit  of  creditors,  with  knowledge  of  all  tlie 
facts,  and  not  having  offered  to  return  the 
amount  received  by  virtue  of  the  compromise, 
held  not  entitled  to  claim  that  the  compromise 
and  assignment  were  fiaudulent. — Saulsberry  v. 
Brown,  Payne,  Deaver  &  Co.  (Ky.)  257. 

COMPUTATION. 

Of  period  of  limitation,  see  "Limitation  of  Ac- 
tions,"  I  2. 

CONCEALED  WEAPONS. 

See  "Weapons." 


CONCLUSION. 

Of  witness,  see  "Evidence,"  g  10. 
Pleading  conclusions,  see  "Pleading,"  |  1. 

CONDEMNATION. 

Taking  property  for  pnblic  use.  Bee  "Ehninent 
Domain." 

CONDITIONAL  SALES. 

Distingnlshed  from  mortgages,  see  "Mortgages," 

CONDITIONS. 

In  bonds,  see  "Bonds,"  i  2. 

In  contract  of  sale,  see  "Sales,"  {  2. 

CONFESSION. 

Admissibility  in  evidence,  see  "Criminal  Liaw," 

{  6. 
Pleading  by  way  of  confession  and  avoidance, 

see  "Pleading,"  $  3. 

CONFIDENTIAL  RELATIONS. 

Disclosure  of   communications,  see   "Witness- 
es," i  L 

CONFIRMATION. 

Of  judicial  sale,  see  "Judicial  Sales." 

Of  sale  on  execution,  see  "Execution,"  |  4. 

CONFLICT  OF  LAWS. 

Application  of  statutes  of  limitation,  see  "Ljm- 

itation  of  Actions,"  {  1. 
Construction    of   notes    for   purchase   price    of 

land,  see  "Vendor  and  Purchaser,"  {  5. 
International   Law,   see   "International    Law." 

CONNECTING  CARRIERS. 

See  "Carriers,"  t  9. 

CONSIDERATION. 

Of  contract  in  general,  see  "Contracts,"  {  L 
Of  guaranty,  see  "Guaranty,"  {  1, 
Of  release,  see  "Release,"  |  1. 

CONSOLIDATION. 

Of  actions,  see  "Action,"  {  2. 

CONSPIRACY. 

Evidence  of  acts  and  declarations  of  conspir- 
ators,  see  "Criminal   Law,"   (  6. 

i    1.    Criminal  reiponsibility. 

Where  a  person  joins  a  conspiracy  already  ex- 
isting, he  uereby  becomes  liable  for  any  acts 
done  or  threats  previously  made  by  the  conspira- 
tors in  furtherance  of  the  common  design,  but, 
to  render  him  liable,  the  conspiracy  must  have 
been  afoot  when  the  acts  were  done  or  threats 
made.— Driggers  T.  United  States  (Ind.  T.)  1168. 


*  Point  Muiotated.   See  ayUalnu. 
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CONSTITUTIONAL  LAW. 

Provition*  reiating  to  particular  *ubiect$. 

See  "Courts,"  §§  2.  5;  "Criminal  Law,"  IS  3, 
20;  "Death,"  §  1;  "Eminent  Domain."  §  1; 
"Judgment"  |  6;  "Jury,"  §  1;  "Justices  ot 
the  Peace/'  §  1;  "Municipal  Corporations," 
H  4,  5;  "Officers,"  {  1;  "States,"  i  1;  "Tax- 
ation," S  1. 

Enactment  and  validity  of  statutes,  see  "Stat- 
utes." 8  1. 

Kemoval  of  officers,  see  "Officers,"  {  1. 

Subjects  and  titles  of  statutes,  see  "Statutes," 
i  2. 

{  1.  Oonstmotloii,  operation,  and  on- 
foroement  of  eonstitntioiial  pro- 
visions. 

*If  there  is  dbubt  as  to  the  validity  of  a 
statute,  it  will  be  upheld,  and  if  it  is  capable 
of  two  constructions,  one  of  which  will  uphold 
and  the  other  destroy  it,  that  construction  will 
be  adopted  which  will  uphold  it. — Chesapeake 
Stone  Co.  v.  Moreland  (Ky.)  762. 

•Provisions  in  the  Constitution  are  presump- 
tively mandatory,  and  no  provision  will  be  con- 
strued otherwise  unless  the  intention  that  it 
shall  be  conclusively  appears  on  its  face.— State 
V.  Burrow  (Tenn.)  52<i. 

•Const,  art.  2,  I  20,  declarinK  the  style  of 
laws,  held  mandatory.— State  v.  Burrow  (Tenn.) 
520.  . 

I  2.  Distribntion  of  gorenunental  pow- 
ers and  functions. 

•Where  authority  to  perform  a  specified  act 
is  given  by  statute,  power  to  perform  such 
act  cannot  be  delegated  to  an  officer  of  the 
court  without  legislative  enactment. — Moore  t. 
Fannin  (Ind.  T.)  842. 

{  3.     Betrospeotivo    and    ex    post    facto 

•Act  March  2,  1895,  Acts  1895,  p.  169.  Rev. 
St.  1899,  8  2938  [Ann.  St.  1906,  p.  1694],  giv- 
ing a  husband  one-half  of  the  estate  of  which 
his  wife  shall  die  possessed,  held  not  to  be  as  to 
a  wife  who  was  married  and  owned  land  be- 
fore the  statute  was  enacted,  in  violation  of 
Const,  art.  2,  {  15  [Ann.  St.  1906.  p.  137],  for- 
bidding  retrospective  laws.— Ferguson  v.  Gen- 
try (Mo.)  104. 

8  4.  PriTlleges  or  inuunnltiea,  and  class 
legislation. 

•Under  Rev.  St.  1899,  8!  2243,  2244  [Ann.  St. 
1906,  pp.  1421,  1422],  a  city  ordinance  forbid- 
ding meat  shops  to  keep  open  or  the  sale  of 
meat  therein  after  9  o'clock  in  the  forenoon  on 
Sunday  held  not  to  be  in  violation  of  Const, 
art.  4,  8  53  [Ann.  St.  1906.  p.  197],  prohibiting 
class  legislation.— City  of  St.  Louis  v.  De  Las- 
sus  (Mo.)  12. 

i   6.    Eqnal   proteetion  of  laws. 

•A  woman  is  a  person  and  so  is  a  corpora- 
tion, within  the  contemplation  of  Const,  fj.  S. 
Amend.  14.  8  '1.— Carrithers  v.  City  of  Shelby- 
ville  (Ky.)  744. 

Ky.  St.  1903,  8  3483,  providing  for  the  en- 
largement or  diminution  of  territory  of  a  city 
of  the  fourth  class,  held  not  violative  of  Const. 
U.  S.  Amend.  14,  8  1.— Carrithers  v.  City  of 
Shelbyville  (Ky.)  744. 

•Act  April  23,  1893,  p.  91,  8  109,  as  to  as- 
sessments for  street  improvements,  held  not  to 
deny  equal  protection  of  the  laws,  or  to  interfere 
with  uniformity  of  taxation,  in  contravention 
of  Const.  U.  S.  Amend.  14,  8  1.  and  Const.  Mo. 
art.  10.  8  3  [Ann.  St.  1906.  p.  275].— City  of 
Sedalia  ex  rel.  Taylor  v.  Smith  (Moj  15; 
Same  v.  Dogherty  (Mo.)  22;  Same  v.  Dugan 
(Mo.)  23. 


I   6.   Dne  process  of  la'w. 

Since  such  property  right  in  an  office  as  the 
holder  has  is  qualified  by  all  pre-existing  valid 
laws,  providing  for  its  suspension  or  termina- 
tion, the  application  of  remedies  so  provided  for 
does  not  unduly  deprive  him  of  any  property. — 
Griner  v.  Thomas  (Tex.)  1058. 

CONSTRUCTIVE  TRUSTS. 

See  "Trusts,"  |  1. 

CONTEMPT. 

Arrest  of  witness  for  contempt  in  course   of 
trial,  see  "Trial,"  8  1. 

CONTEST. 

Of  will,  see  "Wilte,"  8  1. 

CONTINGENT  REMAINDERS. 

Creation,  see  "Wills,"  8  4. 

CONTINUANCE. 

Effect   of   continuance   in   justice's   court,   see 

"Justices  of  the  Peace,"  8  2. 
In  criminal  prosecutions,  see  "Criminal  Law," 

8  7. 
Review  of  discretionary  rulings  on  motiMi  for, 

see  "Appeal  and   Error,"  8   18. 
Review  of  rulings  on  as  dependent  on  record  on 

appeal  or  writ  of  error,  see  "Criminal  Law," 

8  21. 

•Denial  of  a  postponement  of  a  trial  for 
three  hours  to  obtain  the  attendance  of  a  wit' 
ness  held  not  an  abuse  of  discretion. — Midland 
Valley  B.  Co.  v.  Hamilton  (Ark.)  540. 

•Showing  held  insufficient  to  entitle  defend- 
ant to  a  continuance. — Bolen-Damall  Coal  Oo. 
V.  Williams  (Ind.  T.)  867. 

•Under  Civ.  Code  Prac,  88  5.54,  556,  the  ab- 
sence of  a  physician  who  was  subpoenaed  as  a 
witness  held  not  ground  for  continuance,  where 
no  order  of  court  for  bis  personal  attendance 
was  obtained.— Ilolzhauer  v.  Sheeny  (Ky.)  1034. 

Civ.  Code  Prac.  8  315,  held  not  applicable  to 
witnesses  whose  appearance  cannot  be  coerced. 
— Holzhauer  v.   Sheeny   (Ky.)   1034. 

CONTRACTS. 

Agreements     within     statute    of     frauds,     see 

"Frauds,  Statute  of." 
Cancellation,  see  "Cancellation  of  Instruments." 
Computation   of   limitations    in   action   on,   see 

"Limitation  of  Actions,"  8  2  . 
CJonclusiveness  of  judgment  in  action  on,   sec 

"Judgment,"  8  9. 
Damages  for  breach,  see  "Damages,"  8  5. 
Direct  or  remote  consequences  of  breach  of,  see 

"Damages,"  8  2. 
Harmless  error  in  action  on,  see  "Appeal  and 

Error,"  8  23. 
Limitations  applicable  to  action  for  breach,  see 

"Limitation  of  Actions,"  8  1- 
Liquidated  damages  or  penalties,  see  "Damages," 

8  3. 
Operation  and  effect  of  champerty,  see  "Cham- 
perty and  Maintenance." 
Operation  and  effect  of  usury  laws,  see  "Usury," 

8  1. 
Parol  or  extrinsic  evidence,  see  "Evidence,"  8  9. 
Reception  of  evidence  in  action  on,  see  "Trial," 

8  2. 
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Specific  perfonnance,  see  "Specific  Perform- 
ance." 

Subrogation  to  rights  or  remedies  of  creditors, 
see  "Subrogation." 

Contractt  of  particular  dasse*  of  pergons. 

See  "Carriers,"  ${  3,  12;  "Master  and  Serv- 
ant." 

School  teachers,  see  "Schools  and  School  Dis- 
tricts," S  1. 

'    Oontraota    relating    to   particular   aubjeot$. 
See  "Interest" 
Ground  for  mechanics'   liens,   see   "Mechanics' 

Liens,"  g  1. 
Transportation  of  goods,  see  "Carriers,"  S  3. 
Transportation  of  passengers,  see  "Carrleis,"  { 

12* 

Particular  clattei  of  expreu  contractt. 
See  "Bills  and  Notes" ;  "Bonds" :  "Covenants" ; 

"Guaranty" ;      "Insurance" ;     "Partnership" : 

"Rewards";    "Sales." 
■  Agency,  see  "Principal  and  Agent." 
Bills  of  lading,  see  "Carriers,    g  3. 
Employment,  see  "Master  and  Servant" 
Lieases,  see  "Landlord  and  Tenant." 
Hutual  l>enefit   insurance,   see  "Insurance,"  U 

10-13. 
Sales  of  realty,  see  "Vendor  and  Purchaser." 
Suretyship,  see  "Principal  and  Surety." 

Particular  clattet  of  implied  contractt. 
See  "Account  Stated" ;  "Money  Lent" ;  "Money 
Received." 

Particular  modet  of  discharging  contractt. 
See  "Compromise  and  Settlement" ;  "Payment" ; 
"Release." 

f   1.    Beqnialtea  and  Talldlty. 

Parties  to  a  contract  employing  one  to  weigh 
and  deliver  cotton  held  estopped  from  setting 
up  the  nonexistence  of  the  contract,  or  that  it 
was  invalid,  because  not  reduced  to  writing. — 
Sadler-Lusk  Trading  Co.  v.  Logan  (Ark.)  205. 

*A  contract  to  pay  a  bonus  to  a  railroad  com- 
pany to  construct  a  road  to  a  town  held  not 
against  public  policy.— Farrington  v.  Stuckey 
(Ind.  T.)  647;  Hudson  v.  Same  (Ind.  T.)  657; 
Deskin  t.  Same,  Id. 

Notes 'giyen  as  a  bonus  for  construction  of  a 
railroad  held  not  shown  by  the  facts  to  be  for 
the  benefit  of  another  than  the  railroad  com- 
pany, and  so  void. — Farrington  v.  Stuckey  (Ind. 
T.y  647 ;  Hudson  v.  Same  (Ind.  T.)  657 ;  Deskin 
v.  Same,  Id. 

A  promise  held  not  supported  by  a  considera- 
tion, in  the  absence  of  an  acceptance  of  the 
offer  contained  therein. — Kernan  v.  Carter  (Ky.) 
308. 

*A  promise  is  a  sufficient  consideration  for 
a  promise,  though  based  on  a  contingency,  if 
the  promises  are  concurrent — ^Kernan  v.  Carter 
(Ky.)  30S. 

*A  provision  la  a  contract  held  a  mere  offer; 
and  not  binding  unless  accepted.— Kernan  t. 
Carter  (Ky.)  308. 

In  an  action  on  a  contract  for  the  purchase  of 
oil  stock,  evidence  held  not  to  show  such  a 
meeting  of  the  minds  of  the  parties  as  would 
sustain  a  verdict  for  plaintiff. — Smith  v.  Rich- 
ardson (Ky.)  7(K}. 

•A  written  contract  may  be  impeached  for 
fraud  practiced  either  in  its  execution  or  in  its 
obtention.— Western  Mfg.  Co.  v.  Cotton  &  Long 
(Ky.)  758. 

*Where  a  person  by  ostensibly^  reading  a  con- 
tract to  another  obtains  his  signature  to  an 
agreement  materially  different  from  the  read- 
ing, it  ia  a  fraud  which  invalidates  the  con- 


tract—Western  Mfg.  Oo.  T.  Cotton  &  Long 
(Ky.)  768. 

*Facts  held  to  show  an  implied  contract  to 
pav  for  support  within  the  hospitality  act.  Ky. 
St  1903,  S  2178.— Bryson's  Adm>  v.  Biggs  (Ky.) 
982. 

A  promise  held  supported  by  a  sufficient  con- 
sideration.— Uedden  t.  Schneblin  (Mo.  App.) 
887. 

The  benefits  to  accrue  to  a  company  ttom  a 
physician's  services  to  its  employes  was  ample 
consideration  for  its  agreement  to  collect  from 
the  employes  and  pay  him  specified  sums  month- 
ly.— Tezarkana  Lumber  Co.  T.  Lennard  (Tex. 
Civ.  App.)  506. 

i  2.    GoBstmetloii  and  operation. 

*One  for  whose  benefit  a  contract  is  made  may 
sue  thereon  in  his  own  name. — Morrison  v.  Pay- 
ton  (Ky.)  685. 

*A  materialman  furnishing  materials  used  in 
the  construction  of  a  house  pursuant  to  an 
agreement  by  the  owner  with  the  contractor  to 
pay  for  materials  may  recover  from  the  owner 
the  value  thereof. — Morrison  t.  Paytoa  (Ky.) 
685. 

*A  party  to  a  contract  who  has  the  right  to 
make  an  election  thereunder,  on  giving  notice 
thereof  to  the  other  party,  must  on  exercising 
the  right  give  such  notice  as  will  leave  no  doubt 
of  an  intention  to  exercise  such  right — German 
Ins.  Go.  T.  Hazard  Bank  (Ky.)  725. 

•Where  a  written  contract  is  free  from  am- 
biguity, the  intention  of  the  parties  in  making 
it  must  be  collected  from  its  terms. — Curtin- 
Clark  Hardware  Co.  v.  Churchill  (Mo.  App.) 
476 ;  Dougherty-Moss  Lumber  Co.  v.  Same  (Mo. 
App.)  478. 

*A  building  contract  held  not  to  make  the 
contractor  the  owner's  agent  in  subcontracting 
so  as  to  make  the  owner  liable  as  principal  to 
the  subcontractor. — Lonergan  v.  San  Antonio 
Loan  &  Trust  Co.  (Tex.)  1061. 

An  owner  employing  an  architect  held  not  lia- 
ble for  compensation  for  superintendence,  where 
be  constructed  the  building  himself. — ^Loftus  v. 
Green  (Tex.  Civ.  App.)  S96. 

*With  reference  to  the  meaning  of  words  used 
in  contracts,  the  common  or  popular  standard 
controls.- West  v.  Hermann  (Tex.  Civ.  App.) 
428. 

g  3.     Reaolaslon  and  abandoiuneiit. 

'Contractors,  having  continued  work  with  the 
consent  of  the  railroad  company  after  the  time 
for  performance,  the  railroad  company  held  to 
have  thereby  waived  its  right  to  rescind,  and 
the  contractors  bound  to  complete  the  work 
within  a  reasonable  time,  failing  in  which  they 
would  be  liable  for  actual  damages  thereby  sus- 
tained.— Louisville  &  N.  R.  Co.  ▼.  Mason  & 
Hoge  Co.  (Ky.)  975. 

g  4.     Perf  omuuaoe  or  breaelt. 

*A  party  to  a  contract  may  recover  for  a  part 
performance  subject  to  an  off-set  by  the  other 
party  for  damages  for  breach  of  contract. — 
Buckwalter  v.  Bradley  (Ky.)  970. 

*Where  parties  to  a  contract  clearly  stipulate 
for  forfeiture  of  acquired  rights,  the  contract 
will  be  enforced,  where  not  obnoxious  to  any 
sound  reason  of  public  policy. — Gmwell  v.  Na- 
tional Council  of  Knights  &  Ladies  of  Security 
(Mo.  App.)  884. 

*A  contractor  held  liable  for  loss  caused  by  a 
building  falling  before  its  completion  through 
architectural  defects.- Lonergan  y.  Son  Antonio 
Loan  &  Trust  Oo.  (Tex.)  1061. 
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I  6.    Aotlons  for  1»reaok« 

*A  petition  in  an  action  on  an  Instrament, 
which  shows  the  necessity  of  an  acceptance  of 
an  offer '  therein  before  a  binding  contract  is 
made,  must  allege  an  acceptance. — Keman  t. 
Carter  (Ky.)  308. 

A  complaint  in  an  action  on  a  contract  held 
to  sufficiently  show  acceptance. — Blue  Qrass 
Traction  Co.  v.  Hedges  &  Adair  (Ky.)  370. 

CONTRADICTION. 

Of  record,  se*  "Appeal  and  Error,"  {  9. 
Of  witness,  see  "Witnesses,"  $  3. 

CONTRIBUTORY  NEGLIGENCE. 

See  "Negligence,"  t  2. 

Of  passenger,  see  "Carriers,"  (  14. 

Of  person  injured  by  operation  of  railroad,  see 
"Railroads,"  §§  6,  7. 

Of  person  injured  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  i  1. 

Of  servant,  see  "Master  and  Servant,"  {{  9, 
12.  14. 

Review  of  findings  relating  to,  see  "Appeal  and 
Error,"  {  19. 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see 
"Trover  and  Conversion." 

*A  will  devising  land  to  testator's  wife  for  life 
or  widowhood,  and  at  her  death  to  be  sold  and 
the  proceeds  divided  among  his  eight  children, 
held  not  to  convert  the  land  into  personalty 
prior  to  a  sale  during  the  life  estate,  but  to  vest 
the  fee  in  the  remaindermen,  which  was  there- 
fore subject  to  the  lien  of  a  judgment  for  their 
debts,  notwithstanding  Rev.  St.  1899,  §  137 
[Ann.  St.  1906,  p.  381.]— Williams  v.  Lobban 
(Mo.)  58. 

•Where  a  will  operated  to  convert  real  es- 
tate in  controversy  into  personalty  for  division 
among  testator's  children,  and  their  interest  be- 
came vested- in  plaintiff  before  a  conversion  had 
actually  been  made,  plaintiff  was  entitled  to 
restrain  a  sale  of  the  land,  and  to  take  the  same 
as  land  and  not  as  personalty. — Williams  v. 
Lobban  (Mo.)  58. 

CONVEYANCES. 

In  fraud  of  creditors,  see  "Fraudulent  Con- 
veyances." 

Conveyances  ty  or  to  particular  ola»ge»  of 
pertont. 
See  "Guardian  and  Ward,"  i  3. 
Co-tenant,  see  "Tenancy  in  Common,"  i  2. 
Married  women,  see  "Husband  and  Wife,"  S  2. 

Conveyances  of  particular  ipeciet  of,  or  estates 

or  interests  in.   property. 
See  "Easements,"  $  1 ;    "Homestead,"  S  2. 
Separate  property  of  married  women,  see  "Hus- 
band and  Wife,"  §  2. 
Trust  property,  see  "Trusts,"  §  4. 

Particular  classes  of  conveyances. 
See  "Chattel  Mortgages";    "Deeds";  "Mortga- 
ges." 
Partition  deeds,  aee  "Partition,"  |  1. 


CORPORATIONS. 


As   public   administrator,   see 
Administrators,"  {  1, 


"Executors  and 


Computation  of  limitations  in  action  agninst 
purchaser 'of  corporate  assets,  see  "Limitation 
of  Actions,"  i  2. 

Conviction  of  foreign  corporation  as  bar  to  an- 
other prosecution,  see     Criminal  Law,"  §  3. 

Electric  lighting  companies,  see  "Electricity." 

Judicial  notice  of  incorporation  of,  see  "Evi- 
dence," S  1. 

Limitations  applicable  to  suit  against  purchaser 
of  corporate  assets,  see  "Limitation  of  Ac- 
tions," {  1. 

Regulations  of  interstate  commerce,  see  "Com-- 
merce,"  {  2. 

Specific  performance  of  contract  to  deliver 
stock,  see  "Specific  Performance,"  §  1. 

Taxation  of  corporations  and  corporate  proper- 
ty, see  "TaxaUon,"  Si  2,  4. 

Particular  classes  of  corporations. 
See  "Beneficial  Associations".;    "Municipal  Cor- 
porations"; "Railroads";   "Street  Railroads." 
Banks,  see  "Banks  and  Banking." 
Insurance  companies,  see  "Insurance." 
Telegraph  and  telephone  companies,  see  "Tele- 
graphs and  Telephones." 

i    1.    Imeorporatioii  and  organlsatloau 

Transaction  of  business  of  a  corporation  be- 
fore complete  organization  held  not  to  affect  le- 
gal existence  of  the  corporation  after  complete 
organization. — Western  Inv.  Co.  v.  Davis  (Ind. 
T.)  57a 

i   2.     Coraorate  ezlatenoa  and  franoUae. 

•Plaintiff,  having  participated  in  the  organiza- 
tion of  a  corporation  and  sold  supplies  to  it 
which  were  purchased  by  the  promoters  in  good 
faith  before  the  organization,  held  estopped  to 
deny  that  the  corporation  was  legally  organized 
and  to  charge  the  promoters  as  partners. — West- 
ern Inv.  Co.  V.  Davis  (Ind.  T.)  573. 

§    3.    Corporate  po-nrera  and  Uabllitlei. 

*A  corporation  need  not  aver,  and  especially, 
where  the  question  is  not  raised  by  the  answer, 
need  not  prove,  compliance  with  a  statute  re- 
quiring it  to  appoint  a  resident  agent. — ^T.  H. 
Rogers  Lumber  Co.  v.  McRea  (Ind.  T.)  803. 

A  brewing  company  held  not  liable  for  the 
penalty  imposed  by  Ky.  St.  1903,  i  570,  be- 
cause the  word  "incorporated"  had  not  been 
placed  under  its  name  in  an  advertisement; 
such  advertisement  having  been  inserted  by  its 
agent  without  authority.— Commonwealth  v.  F. 
W.  Cook  Brewing  Co.  (Ky.)  255. 

A  statute  prescribing  the  method  of  service 
of  process  for  the  commencement  of  suits 
against  corporations  is  not  unrea.sonable  where 
it  provides  for  a  service  on  an  officer,  agent,  or 
employ^  whose  duties  are  such  that  any  ordi- 
narily careful  person  in  his  position  would  be 
reasonably  certain  to  apprise  the  corporation  of 
the  service.- State  ex  rel.  Quincy,  O.  &  K.  C. 
R.  Co.  V.  Myers  (Mo.  App.)  1146. 

The  Legislature  may  prescribe  the  method  of 
giving  notice  to  corporations  when  sued  sub- 
ject only  to  the  rule  that  the  method  will  result 
in  the  actual  reception  by-  the  corporation  of 
the  notice  served. — State  ex  rel.  Quinoy,  O.  & 
K.  C.  R.  Co.  V.  Myers  (Mo.  App.)  1146. 

•Where,  in  an  action  against  a  domestic  cor- 
poration, the  process  was  not  served  on  a  prop- 
er person,  the  fact  that  the  papers  served  were 
promptly  transmitted  to  the  person  on  whom 
service  sbourd  have  been  made  was  insufficient 
to  render  the  service  valid. — State  ex  rel.  Quin- 
cy, O.  &  K.  C.  R.  Co.  V.  Myers  (Mo.  App.)  1146. 

•A  contract  made  by  an  agent  of  a  corpora- 
tion held  ratified  by  the  corporation. — Hayward 
Lumber  Co.  v.  Cox  (Tex.  Civ.  App.)  403. 

f  4.    laaolTeaoj  and  reoeiTcra. 

•Where  a  corporation  transfers  its  assets, 
leaving  debts  unpaid,  the  purchaser  having  no- 
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tice  of  the  facts  takes  the  property  subject  to 
an  equitable  lien  in  favor  of  the  'creditors  of 
the  corporation. — Clevenger  v.  Galloway  &  Gar- 
rison (Tex.  Civ.  App.)  014. 

I   6.     Foreien  oorporatlona. 

*The  law  presumes  that  all  persons  and  cor- 
porations act  in  accordance  with  law  and  have 
legal  capacity  to  sue. — T.  H.  Rogers  Lumber  Co. 
V.  Mcltea  (Ind.  T.)  803. 

A  transaction  heid  not  to  constitute  the  doing 
-of  business  in  Oklahoma  by  a  foreign  corpora- 
tion, in  contravention  of  the  statute  relating  to 
foreign  corporations  doing  business  in  the  ter- 
ritory.— Bruner  v.  Kansas  Moline  Plow  Co. 
(Ind.  T.)  816. 

*A  foreign  corporation  held  to  do  business  in 
the  state  within  St.  1903,  f  571.— Milburn 
Wagon  Co.  t.  Commonwealth  (Ky.)  323. 

*Act8  of  a  foreign  corporation  held  not  to 
constitute  carrying  on  business  within  the  state, 
within  Ky.  St.  1903,  i  571.— Commonwealth  v. 
Chattanooga  Implement  &  Mfg.  Co.  (Ky.)  389. 

•Rev.  St.  1800,  i  570,  subd.  4  [Ann.  St.  1906, 
p.  597],  providing  for  service  of  process  on  for- 
eign corporations,  construed. — Painter  v.  Colo- 
rado Springs  &  Cripple  Creek  Dist.  Ry.  Co.  (Mo. 
App.)   1139. 

*An  agent  of  a  foreign  corporation  held  not 
transacting  business  for  the  corporation  within 
Rev.  St.  1899,  §  570,  subd.  4  [Ann.  St.  1006,  p. 
597J.— Painter  v.  Colorado  Springs  &  Cripple 
Creek  Dist.  Ry.  Co.  (Mo.  App.)  1139. 

CORRECTION. 

Of  assessment  of  taxes,  gee  "Taxation,"  g  4. 

CORROBORATION. 

Of  witness  in  general,  see  "Witnesses,"  §  3. 


COSTS. 


I  1. 


Nature,    Kronnda,     and    extent    of 
right  in  general. 

Where  substituted  trustees  were  successful  in 
a  suit  to  compel  the  executors  of  a  decea.sed 
trustee  to  account,  the  executors  were  properly 
charged  with  costs  under  Ky.  St  1903,  {  889.— 
Boreing  v.  Faris  (Ky.)  1022. 

*The  payee,  of  a  note  having  broken  a  prom- 
ise to  renew,  held  not  entitled  to  recover  costs 
and  attorney's  fees. — Beaumont  Carriage  Co.  v. 
Price  &  Johnson  (Tex.  Civ.  App.)  "499. 

f  2.     On   appeal    or   error,   and   on  new 
trial    or   motion   therefor. 

•Appellee  held  not  entitled  to  10  per  cent, 
damages  on  the  dismissal  of  the  appeal.— Ga- 
boury  v.  Cooma  (Ky.)  717. 

CO-TENANCY. 

See  "Tenancy  in  Common." 

COUNCIL 

See  "Municipal  Corporations,"  {  3. 

COUNTERCLAIM. 

See  "Set-Off  and  Counterclaim." 

COUNTERFEITING. 

See  "Forgery." 


COUNTIES. 

See   "Municipal  Corporationa." 

COURTS. 

Clerks,  see  "Clerks  of  Courte." 

Jud^s,  see  "Judges." 

Judicial  power,  see  "Constitutional  Law,"  {  2. 

Judicial  supervision  over  acts  of  city  council, 
see  "Municipal  Corporations,"  {'2. 

Jurisdiction  of  criminal  courta,  see  "Criminal 
Law,"  §  2. 

Jurisdictioa  of  habeas  corpus,  see  "Habeas  Cor- 
pus." 

Justices'  courts,  see  "Justices  of  the  Peace." 

Mandamus  to  inferior  conrta,  see  "Mandamus," 
«2. 

Province  of  court  and  jury,  see  "Trial,"  {  5. 

Removal  of  action  from  state  court  to  United 
States   court,   see   "Removal   of  Causes." 

Repeal  of  statutes,  see  "Statutes,"  i  4. 

Review  of  decisions,  see  "Appeal  and  EJrror." 

Right  to  trial  by  jury,  see  "Jury,"  S  1. 

SubjecU  and  titles  of  statutes,  see  "Statutes," 
§  2. 

Trial  by  court  without  jury,  see  "Trial,"  |  13. 

{    1.    Nature, '  extent,  and  exereiae  of  jn- 
rladloticji  in  general. 

*The  court  held  not  authorized,  at  the  suit 
of  a  nonresident,  to  restrain  another  nonresi- 
dent from  proceeding  in  the  courts  of  another 
state.— Lightfoot  v.  Murphy  (Tex.  Civ.  App.) 
511, 

§   S.    Eatabllahntent,     organisation,    and 
proeednre  in  general. 

*Court  should  not  change  the  record  after 
long  lapse  of  time  without  notice  to  parties 
and  opportunity  to  be  beard. — Murpl^  v.  Citi- 
zens' Bank  of  Junction  City  (Ark.)  187. 

In  a  proceeding  to  correct  a  record,  evidence 
examined,  and  held  to  show  that  the  record 
did  not  speak  the  truth. — Murphy  t.  Citizens' 
Bank  of  Junction  City  (Ark.)  187. 

The  proof  to  correct  a  record  should  be  clear 
and  unequivocal  to  the  effect  that  the  written 
memorial  does  not  reflect  the  facts. — Murphy 
V.  Citizens'  Bank  of  Junction  City  (Ark.)  IS'f. 

Const,  i  136,  providing  for  special  judges, 
held  not  violated  by  Acts  1906,  p.  249,  c.  23, 
amending  Ky.  St.  1903,  §  964,  authorizing  a 
special  term  to  be  held  in  another  county  of  a 
judicial  district  when  a  regular  term  is  being 
held  in  a  county  of  the  same  district. — Louis- 
ville &  N.  R.  Co.  V.  Herndon's  Adm'r  (Ky.)  732. 

•The  construction  of  the  words  "middle  of 
the  Mississippi  river"  to  mean  a  line  equidistant 
from  the  visible  and  substantially  established 
banks  of  that  river,  and  not  the  middle  of  the 
channel  of  commerce,  has  become  a  rule  of  prop- 
erty, and  should  not  be  disturbed. — State  v. 
Muncie  Pulp  Co.  (Tenn.)  437. 

Where,  at  the  time  an  appeal  was  perfected, 
the  case  was  appealable  to  the  Coi\rt  of  Civil 
Appeals  for  the  Fifth  Supreme  Judicial  Dis- 
trict the  jurisdiction  of  that  district  attached, 
and  was  not  devested  by  the  subsequent  estab- 
lishment of  a  Sixth  District  Court  of  Civil  Ap- 
peals, to  which  an  appeal  would  properly  huve 
been  taken  had  it  existed  earlier. — ^Gordon  V. 
Willson  (Tex.)  1043. 

I  3.     Gonrta  of  general  original  Jnrladle- 
tion. 

Under  K.v.  St.  190.3.  S  950,  an  appeal  lies 
from  a  judgment  of  the  circuit  court  reversing 
an  order  of  the  county  court  granting  a  liquor 
license.— Simpson  v.  (Commonwealth  (Ky.)  268, 

270. 
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f  4.     Covrts  of  limited  or  Imferlor  Jnrii- 
dietloa. 

Where,  after  a  finding  of  not  gnilty  in  forci- 
l)le  detainer  by  a  police  judge,  plaintiff  filed  a 
traverse  bond,  the  police  judge  had  no  further 
jurisdiction.— Read  v.  Shipley  (Ky.)  1001. 

i  6.     Conrta  of  appellate  Jnriidlotlon. 

The  Supreme  Court  has  jurisdiction  of  an  ap- 
peal by  the  city  of  St.  I>ouis  from  a  judgment 
for  defendant  in  an  action  to  recover  a  fine  for 
the  violation  of  an  ordinance  of  that  city  on  the 
ground  that  the  ordinance  was  unconstitutional. 
— City  of  St.  Louis  v.  De  Lnssus  (Mo.)  12. 

The  chtuse  of  Const,  art.  6,  i  2,  that  the  Su- 
preme Court  should  pos.sess  such  other  jurisdic- 
tion as  was  then  conferred  by  law  on  the  Su- 
preme Court,  merely  conferred  power  to  enforce 
existing  jurisdiction,  and  did  not  extend  juris- 
diction previously  given. — Memphis  St  Ry.  Co. 
V.  Byrne  (Tenn.)  400. 

Acts  1007,  p.  232,  c.  82,  amending  Acts  1895, 
p.  113,  c.  7U,  did  not  create  a  new  court,  but 
merely  extended  the  size  and  jurisdiction  of  the 
existing  Court  of  Chancery  Appeals. — )Iemphis 
St.  Ry.  Co.  V.  Byrne  (Tenn.)  400. 

The  Legislature  may  limit  the  right  of  liti- 
gants to  resort  to  the  constitutional  jurisdic- 
tion of  the  Supreme  Court,  and  regulate  the 
method,  so  long  as  it  does  not  unreasonably 
interfere  with  or  embarrass  the  court's  ultimote 
revisory  powers. — Memphis  St,  Ry.  Co.  v.  Byrne 
(Tenn.)  400. 

Under  Acts  1007,  p.  233,  c.  82,  {  7,  the  Court 
of  Civil  Appeals  has  primary  appellate  juris- 
diction of  cases  brought  up  from  the  chancery 
courts  not  involving  more  than  $1,000  and  in 
cases  brought  from  circuit  and  common-law 
courts,  except  cases  involving  the  constitution- 
ality of  statutes,  contested  elections,  state  rev- 
enue, and  ejectment  suits.— Memphis  St,  Ry.  Co. 
v.  Byrne  (Tenn.)  4C0. 

•Under  Const,  art.  5,  §  3,  the  Supreme  Court 
has  no  jurisdiction  to  issue  a  mandamus  to  the 
judges  of  the  Court  of  Civil  Appeals  to  compel 
the  re-instatement  of  a' cause  over  which  the 
jurisdiction  of  the  Court  of  Civil  Appeals  is 
final.— Newnom  v.  Neill  (Tex.)  1040. 

•Under  Laws  1899,  p.  170,  c.  98.  a  cause  need 
not  be  certified  to  the  Supreme  Court  on  the 
ground  that  a  decision  of  the  Court  of  Civil  Ap- 
peals conflicts  with  a  decision  of  the  Supreme 
Court.— Newnom  v.  Neill  (Tex.)  1040. 

An  oriinnal  petition  for  a  writ  of  mandamus 
will  be  dismis-sed  by  the  Supreme  Court,  where 
the-  pleadings  disclose  questions  of  fact  which 
that  court  cannot  determine.— Oldham  t.  Ter- 
rell (Tex.)  1040. 

The  Supreme  Court  under  Const,  art  6,  8  3, 
may  compel  the  Court  of  Civil  Appeals  by  man- 
damus to  assume  jurisdiction  of  a  case. — Gor- 
don v.  Willson  (Tex.)  104.X 

In  an  action  against  a  railroad  for  damages 
resulting  from  delny  and  rough  handling  in 
transporting  plaintiff's  cattle,  a  decision  of 
the  Court  of  Civil  Appeals  for  the  Second  Su- 
preme Judicial  District  Jidd  not  in  conflict  with 
a  decision  of  the  Court  of  Civil  Appeals  for 
the  Third  Supreme  Judicial  District— Ft. 
Worth  ft  D.  C.  Ry.  Co.  v.  Conner  (Tex.)  1048. 

Statement  of  when,  under  Sayle.s'  Ann.  Civ. 
St.  1897,  arts.  1.S87,  1402.  an  appeal  Is  pending. 
—Gordon  v.  Rhodes  &  Daniel  (Tex.  Civ.  App.) 
7St>;  I>a timer  v.  St.  I^uis  Southwestern  Itv. 
Co.  of  Texas  (Tex.  Civ.  App.)  788;  Whitfield 
V.  Salmon,  Id. 

An  appeal  pending  when  the  C!ourt  of  Civil 
Appeals  of  the  Sixth  district  was  created  by 
AcU  30th  Leg.  p.  324,  c.  174,  held  not  thereby 


transferred  to  It— Gordon  v.  Rhodes  &  Daniel 
(Tex.  Civ.  App.)  786;  Latimer  v.  St.  Ix)uis 
Southwestern  Ry.  Co.  of  Texas,  Id.,  788: 
Whitfield  V.  Salmon,  Id. 

i   6. '  ITiilted  States  oonrta. 

The  United  States  court  held  not  to  abuse- 
its  discretion  in  dismissing  an  appeal  where  the 
transcript  was  not  filed  until  the  third  day  of 
the  term. — Perry  v.  Morris  (Ind.  T.)  571. 

Matters  of  probate  arising  in  the  district 
courts  of  Indian  Territory  can  be  reviewed  onljr 
by  aijpeals  to  the  Court  of  Appeals  of  the  terri- 
tory taken  in  the  manner  prescribed  by  Act 
Cong.  March  .3.  1905,  c.  1479,  «  12,  33  Stat. 
lOai.— In  re  Berryhill's  Estate  (Ind.  T.)  847, 
850. 

COVENANTS. 

For  quiet  enjoyment,  see  "Landlord  and  Ten- 
ant?" §  2. 

I    I.    Performance  or  breaoh. 

•Premises,  not  having  been  held  adversely 
to  vendor  at  the  time  of  conveyance  with  gen- 
eral warranty,  but  only  subsequently  entered 
upon,  and  such  subsequent  entry  and  possession 
being  a  trespass,  constitute  no  defense  to  an 
action  for  the  purchase  money.— Smith  t.  Moore 
(Ky.)  265. 

COVERTURE. 

See  "Husband  and  Wife." 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  i  3. 

CREDITORS. 

See  "Bankruptcy";  "Fi'audnlent  Conveyan- 
ces." 

Remedies  against  surety,  see  "Principal  and 
Surety,"  §  3. 

Rights  and  remedies  of  surety,  see  "Principal 
and  Surety,"  §  4. 

Subrogation  to  rights  of  creditor,  see  "Subro- 
gation." 

CREDITORS'  SUIT. 

Remedies  in  cases  of  fraudulent  conveyances, 
see  "Fraudulent  Conveyances,"  {  3. 

CRIMINAL  LAW. 

Arrest  of  accnsed,  see  "Arrest,"  {  1. 

Conviction  of  offense  included  in  that  charged, 
see  "Indictment  and  Information,"  |  7. 

Indictment,  information,  or  compjaint,  see 
"Indictment  and  Information." 

Restraining  criminal  prosecution,  see  "Injunc- 
tion," §  1. 

Offenses  by  particular  claitet  of  perion*. 
Bank  officers,   see   "Banks   and  Banking,"   f| 
1.  2. 

Particular  offente*. 

See  "Abduction";  "Adultery'^:  "Burglary"; 
"Disorderly  House";  "Bmbezzlement"; 
"Forgery";  "Gaming,"  $  1;  "Homicide"; 
"Larceny";  "Libel  and  Slander,"  §  3;  "Mali- 
cious Mischief;  "Perjury";  "Rape";  "Se- 
duction," {  1. 

Against  election  laws,  see  "Elections,"  {  2. 

Against  liquor  laws,  see  "Intoxicating  Liq- 
uors," ii   3-5. 

Carrying  weapon,  see  "Weapons." 
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104  SOUTHWESTERN  REPORTEB. 


i   1.    Capaolty  to  oommlt  and  responal- 
blUt7  for  crime. 

'Under  the  express  proviBions  of  Manff.  Dig. 
i  1502  (Ind.  T.  Ann.  St.  1899,  §  845).  drunken- 
ness is  not  an  excuse  for  any  crime  or  mis- 
demeanor.—Carney  V.  United  States  (Ind.  T.) 
606. 

'Intoxication  is  not  of  itself  an  excuse  for 
crime,  but,  wliere  purpose,  motive,  or  intent  i» 
an  element  or  degree  of  a  crime,  it  may  be  con- 
sidered in  determining  the  purpose,  motive,  or 
intent.— Norman  v.  Commonwealth  (Ky.)  1024. 

f  2>    Jnrladlotloa. 

'Where  deceased  was  shot  in  one  state  and 
died  in  another,  the  crime  was  committed  in  the 
state  where  the  shooting  occurred,  and  the 
courts  of  that  state  have  jurisdiction. — Common- 
wealth V.  Ball  (Ky.)  325. 

f  3.    Former  Jeopardy. 

•A  conviction  of  a  foreign  corporation  for 
failing  to  designate  an  agent  for  the  service  of 
process,  as  required  by  Ky.  St.  1903,  §  571, 
held  not  a  bar  to  another  prosecution. — Milbum 
Wagon  Co.  v.  Commonwealth  (Ky.)  323. 

*An  actual  acquittal,  even  if  upon  improper 
grounds  raised  by  defendant,  is  a  former  jeop- 
ardy, and  a  bar  to  further  prosecution,  under 
Const,  i  13.— Commonwealth  ▼.  Ball  (Ky.)  325. 

{   4.    Prellmimrr    oomplalat,     siBdavlt, 
warrant,     examination,     eommlt- 
_  ment,  and  anmmary  trlaL 

Termination  of  the  jurisdiction  of  a  police 
judge  in  an  action  of  forcible  detainer  held  not 
to  deprive  him  of  jurisdiction  to  issue  a  warrant 
against  the  plaintiff  for  a  violation  of  law  aris- 
ing out  of  his  ejectment  of  the  tenant's  goods 
from  the  property.- Read  v.  Shipley  (Ky.)  1001. 

A  police  judge  acting  as  a  magistrate  under 
Civ.  Code  Prac.  §  31,  is  authorized  to  issue  a 
warrant  of  arrest  if  lie  has  personal  knowledge 
of  the  commission  of  the  offense,  or  if  he  re- 
ceives credible  information  thereof  under  oath. 
Read  v.  Shipley  (Ky.)  1001, 

{   5.    Arraig:nment   and  pleai,  and  nolle 
proseqnl   or   disoontlnnanoe. 

•Under  the  express  provisions  of  Mansf.  Dig. 
i  2154  (Ind.  T.  Ann.  St.  1809,  §  1497).  the  aiv 
raignment  of  defendant  may  be  dispensed  with, 
by  defendant's  consent.- Roper  v.  United  States 
(Ind..T.)  584. 

S   6.    ETldence. 

♦On  prosecution  for  carnally  knowing  a  fe- 
male under  16  years  of  age,  evidence  of  her 
statements  as  to  her  age  is  inadmissible. — Ren- 
froe  V.  State  (Ark.)  542. 

♦Where  accused,  indicted  for  one  offense,  also 
committed  another  on  the  same  night  and  as 
part  of  the  same  transaction,  evidence  of  the 
other  offense  was  admissible  on  a  trial  of  the  in- 
dictment—'Renfroe  V.   State  (Ark.)  542. 

♦On  a  trial  for  murder,  error  held  not  to  have 
been  committed  in  permitting  a  witness  to  testi- 
fy as  to  the  testimony  in  the  examining  court, 
notwithstanding  the  substance  thereof  may  have 
been  taken  down  by  the  magistrate  pursuant  to 
Kirby's  Dig.  {  2148.— Bennett  v.  State  (Ark.) 
928. 

♦Confessions  with  proof  of  commission  of  a 
crime  held  sufficient  for  a  conviction.— Marshall 
V.  State  (Ark.)  934. 

•Under  Kirby's  Dig.  g  ,S087,  held,  that,  where 
one  of  several  persons  jointly  charged  before  a 
committing  magistrate  was  sworn  by  the  magis- 
trate and  testified  before  him,  such  testimony 
<'ould  not  be  used  against  him  on  his  trial  on 
the  indictment— Marahall  ▼.  State  (Ark.)  034. 


•In  a  prosecution  for  receiving  stolen  proper 
ty,  evidence  of  the  possession  of  other  stolen 
property  by  defendants  was  properly  admitted. 
— Woodard  v.  State  (Ark.)  1109. 

•In  a  trial  for  horse  stealing,  proof  held  prop- 
erly excluded  as  hearsay. — James  v.  United 
States  (Ind.  T.)  607. 

♦On  a  prosecution  of  a  bank  officer  for  em- 
bezzlement for  making  a  false  entry  in  a  report 
of  the  bank's  condition,  evidence  of  his  general 
reputation  as  to  morality  and  sobriety  is  im- 
material.—Harper  V.  United  States  (Ind.  T.) 
673. 

♦When  a  woman  alleged  to  have  been  seduced 
is  proven  unchaste,  the  presumption  is  that  she 
so  continnes. — Kerr  t.  United  States  (Ind.  T.) 
809. 

♦The  statement  of  a  witness  as  to  what  laws 
have  been  passed  by  the  Chickasaw  Nation  is 
incompetent  because  not  the  best  evidence. — 
Porter  v.  United  States  (Ind.  T.)  855. 

♦The  court  will  take  judicial  notice  that  the 
common  law  of  marriage  is  in  force  in  Indian 
Territory.- Porter  v.  United  States  (Ind.  T.) 
855. 

♦It  is  the  absolute  right  of  accused  to  hare  a 
fair  and  impartial  trial,  and  the  l>enefit  of  every 
reasonable  doubt  as  to  bis  guilt— Jamison  v. 
United  States  (Ind.  T.)  872. 

Evidence  on  a  trial  for  murder  held  to  show 
that  the  conspiracy  resulting  in  decedent's  death 
was  afoot  at  the  time  threats  were  made  against 
decedent,  and  hence  they  were  admissible  against 
one  subsequently  entering  into  such  conspiracy. 
— Driggers  v.  United   States  (Ind.  T.)   1166. 

♦Testimony  of  a  witness  on  a  trial  for  marder 
as  to  conduct  and  threats  which  he  saw  and 
heard  was  not  subject  to  objection  that  it  was 
hearsay.— Driggers  v.  United  States  (Ind.  T.) 
1166. 

The  court  will  take  judicial  notice  of  the 
operation  of  a  sppcini  act  prohibiting  the  sale 
of  liquor  in  a  designated  county. — (liombs  v. 
Commonwealth  (Ky.)  270. 

♦On  a  trial  for  maintaining  a  common  nui- 
sance, a  record  of  a  former  conviction  of  a  simi- 
lar charge  held  erroneously  admitted  against  de- 
fendant—Meadows V.  Commonwealth  (Ky.)  964. 

.  ♦In  a  prosecution  for  rape,  the  official  stenog- 
rapher held  properly  permitted  to  read  to  the 
jury  the  transcript  of  the  testimony  of  prosecu- 
trix given  at  the  examining  trial. — Lake  v.  Com- 
monwealth (Ky.)  1003. 

In  a  prosecution  for  murder,  a  witness  who 

was  familiar  with  the  hoof  beat  of  one  of  de- 
cedent's horses  held  competent  to  give  his  opin- 
ion that  he  recognized  the  hoof  Deat  of  such 
horse  being  driven  across  a  bridge  early  in  the 
evening  on  the  day  deceased  was  killed. — Holder 
v.  State  (Tenn.)  225. 

♦It  is  error  to  place  accused's  paramour  on 
the  stand,  and  obtain  from  her  a  refusal  to  tes- 
tify on  the  ground  of  privilege.— Garland  v. 
State  (Tex.  Cr.  App.)  898. 

♦In  a  prosecution  for  theft  the  owner  of  the 
goods  being  dead  at  the  time  of  the  trial,  want 
of  his  consent  to  take  the  goods  can  be  proved 
by  circumstantial  evidence.— Jordan  v.  State 
(Tex.  Cr.  App.)  900. 

♦Where  a  circumstance  against  one  accosed  of 
murder  was  that  he  was  found  with  a  grip  iden- 
tified as  decedent's,  admissibility  of  testimony 
stated.— Elsworth  v.  State  (Tex.  Or.  App.)  903. 

♦In  a  murder  trial  evidence  that  decedent's 
father  identified  the  body  was  improper,  being 
hearsay.— Elsworth  v.  State  (Tez.  Cr.  App.)  803. 
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(   7.    Tim*  of  trial  nnd  oontlaiuuioe. 

The  court  held  to  have  acted  within  ita  dis- 
cretion in  overruling  a  motion  for  a  continu- 
ance.—Renfroe  V.  State  (Ark.)  542. 

*It  ia  discretionary  with  the  court  to  refuse 
-a  continuance  to  permit  an  attorney  to  attend 
kept  away  by  sickness  in  his  famiiy.— Roper  t. 
United  States  (Ind.  T.)  584. 

*The  refusal  of  a  continuance  in  a  homicide 
case  on  the  ground  of  the  absence  of  witnesses 
held  not  an  abuse  of  the  court's  discretion.— 
Keliey  v.  United  States  (Ind.  T.)  604. 

*It  is  not  error  to  deny  a  continuance  on  the 
ground  of  absent  witnesses  whose  testimony  is 
only  cumulative. — Keliey  v.  United  States  (Ind. 
T.)   604. 

*The  refusal  of  a  continuance  is  lareely  a 
matter  of  discretion  with  the  court— Tedford 
V.  United  States-  (Ind.  T.)  ttOS. 

*An  affidavit  for  a  continuance  having  been 
filed  with  the  understanding  that  it  was  to  be 
read  as  the  deposition  of  absent  witnesses,  it 
was  error  to  permit  evidence  by  the  common- 
wealth that  witness  had  never  heard  of  such 
absent  witnesses,  and  that  no  such  persons  lived 
near  there. — ^Meadows  v.  Commonwealth  (Ky.) 
954. 

{  8.    Trial— Course  and  eondvot  of  trial 
Im  general. 

*A  remark  of  the  judge  on  a  murder  trial  held 
not  prejudicial  error.— Black  t.  State  (Ark.) 
1104. 

.  *The  failure  to  literally  follow  Cr.  Code  Prac 
f  219,  relating  to  the  reading  of  the  indictment 
and  stating  the  plea  of  accused  thereto  to  the 
jury,  held  not  reversible  error. — Combs  v.  Com- 
monwealth (Ky.)  270. 

'Though  it  is  counsel's  province  to  question 
witnesses,  the  court  may  reiterate  a  question  in 
order  to  understand  the  witness,  or  have  the 
witness  explain  his  meaning. — Elsworth  r.  State 
(Tex.  Cr.  App.)  903, 

S  9.    ^—  Reeeptloa  of  eTldenoe. 

*In  a  criminal  trial,  the  court  may  fix  a  rea- 
sonable limit  upon  the  number  of  character 
witnesses,  and  it  was  not  error  in  a  manslaugh- 
ter trial  to  limit  the  number  to  five  for  each 
side.— Commonwealth  v.  Thomas  (Ky.)  326. 

•Under  White's' Ann.  Code  Cr.  Proc.  art.  698, 
held  improper,  in  a  murder  trial,  to  refuse  to 
open  the  case  to  permit  defendant  to  offer  testi- 
mony, though  the  closing  argument  bad  been 
reached.— Elsworth  v.  State  (Tex.  Cr.  App.)  903. 

$  10.  — —  Argnineats     and     ooadnct     of 
eonnsel. 

*Where  improper  remarks  of  a  prosecuting 
attorney  are  promptly  withdrawn  by  him  on  ob- 
jection, and  the  court  instructs  the  jury  not  to 
consider  them  or  permit  them  to  influence  their 
verdict,  it  is  ordinarily  sufficient  to  cure  the 
prejudice  they  may  have  caused. — Renfroe  v. 
State  (Ark.)   542. 

•Counsel's  objectionable  question  in  a  murder 
trial  held  harmless  error. — Browning  t.  State 
(Ark.)  1099. 

*An  objectionable  remark  of  counsel  held  not 
prejudicial  to  the  defendant— Browning  v.  State 
(Ark.)  1099. 

*In  case  of  improper  and  harmful  remarks  by 
counsel  an  objection  promptly  interposed,  fol- 
lowed by  a  rebuke  from  the  bench  and  an  ad- 
monition from  the  judge  to  the  jury  to  disregard 
prejudicial  statements,  is  sufficient  to  cure  the 
prejudice.— Browning  ▼.  State  (Ark.)  1009. 

•Exceptions  without  objection  to  remarks  of 
prosecnting    attorney    in    criminal    prosecution 


held  insufficient  to  authorize  lerersal  of  judg- 
ment on  appeal.— Bell  v.  State  (Ark.)  1108. 

*In  a  criminal  prosecution  the  prosecuting 
attorney  may  comment  on  the  facts  and  circum- 
stances shown  by  the  evidence. — Isaac  v.  United 
States  (Ind.  T.)  588. 

•Under  Carter's  Ind.  T.  St  {  1974,  held  preju- 
dicial error  for  the  prosecuting  attorney  in  his 
argument  to  refer  to  accused's  wife's  failure  to 
testify,  and  to  state  that  she  was  a  competent 
witness,  unless  the  prosecution  objected.— Jami- 
son T.  United  States  (Ind.  T.)  872. 

•It  is  not  the  province  of  a  prosecuting  at- 
torney to  instruct  the  jury  as  to  the  law. — Jami- 
son V.  United  States  (Ind.  T.)  872. 

It  is  no  less  the  prosecuting  attorney's  duty 
to  see  that  accused  has  a  fair  trial  than  the 
presiding  judge's. — Jamison  v.  United  States 
(Ind.  T.)  872. 

On  a  trial  for  maintaining  a  common  nui- 
sance, a  record  of  a  former  conviction  of  a 
similar  charge  having  been  erroneously  admit- 
ted against  defendant  held  improper  to  allow 
counsel  to  comment  thereon  in  his  argument — 
Meadows  v.   Commonwealth   (Ky.)  954. 

•In  a  prosecution  for  rape,  certain  remarks 
of  the  prosecuting  attorney  keU  not  prejudicial 
to  defendant— Lake  v.  Commonwealth  (Ky.) 
1003. 

•In  a  prosecution  for  rape,  held  competent 
for  the  prosecuting  attorney  to  comment  on  de- 
fendant's failure  to  produce  witnesses  to  prove 
his  character  good. — Lake  v.  CDommonwealth 
(Ky.)  1003. 

•Argument  of  commonwealth's  attorney  in  a 
prosecution  for  detaining  with  intent  to  rape 
held  proper.— Norman  ▼.  Commonwealth  (Ky.) 
1024. 

(11.  Prarinoe    of    eonrt    and    Jnrjr 

In  general. 

In  a  criminal  prosecution,  the  court  properly 
explained  to  the  jury  that  an  affidavit  made  by 
a  witness  and  introduced  in  evidence  was  not  a 
statement  on  which  perjury  could  l)e  based.— 
Isaac  T.  United  States  (Ind.  T.)  688. 

•An  instruction  on  a  trial  for  selling  liquor 
in  violation  of  the  local  option  law  held  er- 
roneous, as  assuming  that  a  sale  was  made.— 
Howard  v.  Commonwealth  (Ky.)  263. 

♦The  rule  that  the  credibility  of  witnesses  is 
for  the  jury  applies  to  defendant's  testimony. — 
Commonwealth  v.  Thomas  (Ky.)  826. 

•The  rule  that  the  weight  of  testimony  is  for 
the  jury  applies  to  defendant's  testimony. — 
Commonwealth  ▼.  Thomas  (Ky.)  326. 

•A  charge,  on  a  trial  for  adultery,  held  er- 
roneous, as  on  the  weight  of  evidence. — Garland 
V.  State  (Tex.  Cr.  App.)  898. 

•An  instruction  held  erroneous,  being  a  charge 
upon  the  weight  of  the  evidence. — Jordan  t. 
State  (Tex.  Cr.  App.)  900. 

(12.   —  NecenltT,  requisites,   and  snf- 
ficienoy  of  Instmotians. 

•The  court  in  a  criminal  case  should  instruct 
the  Jury  on  the  law  governing  the  issues  and 
eliminate  matters  admitted  and  established  be- 
yond dispute.— Willhite  v.  State  (Ark.)  531. 

•Requests  for  instructions  not  warranted  by 
the  evidence  should  be  denied. — Bell  v.  State 
(Ark.)  1108. 

An  instruction  held  erroneous  as  not  applica- 
ble to  the  evidence. — Kerr  v.  United  States 
(Ind.  T.)  809. 

•Instructions  held  required  to  be  considered  as 
a  whole.— Green  v.  United  SUtea  (Ind.  TJ  1169. 
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On  a  trial  for  murder,  there  being  no  evi- 
dence as  to  a  certain  point,  held  not  error  to 
refuse  to  instruct  thereon. — Driggers  t.  United 
States  (Ind.  T.)  1166. 

Whether  a  witness  is  an  accomplice  requiring 
corroboration  held  for  the  jury,  and  hence  an 
instruction  tliat,  under  Mansf.  big.  S  2259  [Ind. 
T.  Ann.  St.  1899,  {  1602],  a  conviction  could 
not  be  had  on  the  testimony  of  an  accomplice 
unless  corroborated,  was  sufficient,  and  it  >vas 
not  error  not  to  charge  that  a  certain  witness 
was  an  accomplice.— Driggers  v.  United  States 
(Ind.  T.)  1166. 

*In  a  manslaughter  trial,  an  instruction  sin- 
gling out  specific  facts  or  groups  of  facts,  and 
giving  then  undue  prominence,  is  improper. — 
Commonwealth  v.  Thomas  (Ky.)  326. 

*An  instruction  should  contain  only  the  law 
predicated  upon  the  evidence  introduced,  and 
should  be  expressed  in  concise  and  unambi;;uou8 
language.— Commonwealth  v.  Thomas  (Ky.)  326. 

*In  a  criminal  case  the  court  should  charge  on 
reasonable  doubt  in  accordance  with  Or.  Code 
Prac.  (  238.— Howell  v.  Commonwealth  (Ky.) 
685. 

Where,  in  a  prosecution  for  rape,  the  court 
fairly  submitted  the  question  of  consent  by 
prosecutrix,  it  was  not  necessary  to  further  in- 
struct conversely. — Lake  t.  Commonwealth  (Ky.) 
1003. 

*In  a  prosecution  for  rape,  an  instruction  held 
not  erroneous.— Lake  v.  Commonwealth  (Ky.) 
1003. 

*Where,  on  a  trial  for  adultery,  the  paramour 
of  accused  testifies  as  a  witness  for  the  state, 
the  court  must  charge  on  the  testimony  of  ac- 
complices.— Garland  v.  State  (Tex.  Cr.  App.) 
o99. 

*An  instruction  held  erroneous  not  being  ap- 
plicable to  the  facts.- Smith  v.  State  (Tex.  Cr. 
App.)  899. 

*In  a  prosecution  for  unlawfully  carrying  a 
pistol,  failure  of  court  to  define  the  term  "ha- 
bitually" held  not  erroneous.— Johnson  v.  State 
(Tex.  Cr.  App.)  902. 

*In  a  prosecution  for  unlawfully  carrying  a 
pistol,  an  instruction  held  not  prejudicial  to  de- 
fendant—Johnson V.  State  (Tex.  Cr.  App.)  902. 

1 13.  —  Requests  for  fautmctloiis. 

*It  19  not  error,  in  a  criminal  case,  to  refuse 
instructions  covered  by  those  given. — Willhite 
V.   State   (Ark.)   531. 

♦Refusal  to  give  requested  instructions  covered 
by  other  instructions  given  held  proper. — Bell  v. 
State  (Ark.)  1108. 

*0n  a  trial  for  assault  with  intent  to  kill,  the 
failure  to  charge  on  aggravated  assault  and  sim- 
ple assault  was  not  error  where  there  was  no 
request  for  instructions  thereon.— Roper  v.  Unit- 
ed States  (Ind.  T.)  584. 

♦A  requested  charge,  substantially  covered  by 
the  court's  general  charge,  was  properly  refus- 
ed.—Kerr  V.  United  States  (Ind.  T.)  809. 

'Refusal  of  requested  instructions,  the  sub- 
stance of  which  is  in  the  general  instructions 
given,  held  not  error. — Qreen  v.  United  States 
find.  T.)  1159. 

Requested  instmctions  on  a  trial  for  murder 
being  covered  by  the  general  charge  given,  error 
held  not  to  have  been  committed  in  refusing 
such  requested  instructions. — Driggers  v.  Unit- 
ed States  (Ind.  T.)  1166. 

If,  on  a  trial  for  murder,  defendant  regards 
the  word  "accomplice"  as  a  technical  one  re- 
quiring a  definition,  he  should  so  request,  and, 
not  having  done   so,   cannot   complain    of   the 


failure  to  give  the  same.— Driggers  r.  United 
States  (Ind.  T.)  1166. 

{14.  —  ObJeetloiiB   to    laatraetloiis   or 
refnaal  thereof,  and  exeeptiona. 

*An  exception  to  instructions  in  gross  is  not 
availing  if  any  of  them  are  correct.---John8on  v. 
State^rk.)  929. 

i  15.  —  Onatody,  eondnet,  and  delib- 
erations of  jury. 

Where  defendant  in  a  homicide  trial  pleads- 
self-defense,  in  determining  whether  defendant 
had  reasonable  grounds  to  believe  he  was  in 
danger  of  great  bodily  harm,  the  jury  should 
consider  all  the  facts  and  circumstances  in  the 
case. — Commonwealth  v.  Thomas  (Ky.)  SM. 

{16.  Verdlot. 

*A  verdict  in  a  prosecution  for  larceny  and 
for  receiving  stolen  property  against  two  de- 
fendants jointly  held  not  objectionable  as  too 
indefinite  to  fix  the  punishment  of  each  separate- 
ly.—Woodard  V.  State  (Ark.)  1109. 

*A  verdict  reading,  "We,  the  jurM  find  the 
defendant  guilty,"  etc.,  held  sufficient. — Smith  v. 
State  (Tex.  Or.  App.)  899. 

*A  verdict  held  not  erroneous  as  being  unin- 
telligible, and  because  not  signed  by  any  one 
as  foreman. — Johnson  t.  State  (Tex.  Cr.  App.) 
902. 

{17.  Motions  for  new  trial  and  in  ar- 
rest. 

*On  a  motion  for  new  trial,  affidavits  made 
up  of  negative  statements  and  conclusions  which 
do  not  even  rise  to  the  dignity  of  cumulative 
evidence,  cannot  be  considered  as  newly  discov- 
ered evidence.— Gibba  v.  United  States  (Ind. 
T.)  583. 

Under  Mansf.  Dig.  {{  2106  and  2302  and.  T. 
Ann.  St.  1^9,  {{  1449,  1645),  an  indictment  for 
seduction  held  sufficient  as  against  a  motion  in 
arrest  of  judgment. — Tedford  v.  United  States 
(Ind.  T.)  008. 

*It  is  not  error  to  refuse  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  where  it 
IS  merely  cumulative,  and  it  is  not  shown  that 
it  could  not  by  proper  diligence  have  been  pro- 
duced at  the  trial.— Norman  v.  Commonwealth 
(Ky.)  1024. 

{  18.   Appeal  and  error,  and  eertiorari— 
Form  of  remedy,  Jnrisdlotien,  and 
light  of  review. 
Under  Cr.  Code  Prac.  ttt.  9,  art.  2,  {{  347, 
352,   as  amended  by  Act  March  21,   1904.  p. 
145,  c.  65,  hrld  that  an  appeal  by  the  common- 
wealth would  lie  in  a  misdemeanor  case,  even 
before  final  judgment — Commonwealth  v.  Hnber 
(Ky.)  282. 

♦Under  Cr.  Code  Prac.  {  281,  held,  the  Court 
of  Appeals  cannot  consider  any  question  pre- 
sented to  the  circuit  court  only  on  motion  for 
new  trial ;  the  granting  or  refusing  of  new 
trials  being  within  the  <iiscretion  of  the  circuit 
courts  in  criminal  cases. — Commonwealth  r. 
Huber  (Ky.)  845. 

{19.  —  Preaentation  and  reserration 
in  lower  oonrt  of  cronnda  of 
revienr. 

♦A  general  exception  to  the  refusal  to  give 
several  instructions,  one  of  which  is  erroneous, 
will  not  be  rev'iewed. — Mathews  v.  State  (.^rk.) 
928. 

The  failure  to  preserve  in  a  motion  for  new 
trial  an  exception  to  an  instruction  is  a  waiver 
of  it— Johnson  v.  State  (Ark.)  929. 

♦Where  there  was  no  exception  taken  to  the 
instructions,  and  the  court  did  not  refuse  any 
instructions  offered  by  appellant,  an  assignment 
of  error  directed  against  the  instructions  can- 
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■not  be  considered. — Roper  v.  United  States  (Ind. 
T.)  684. 

♦Where  defendant  neither  reserved  exceptions 
to  an  instruction  nor  requested  another  in  its 
place,  it  was  not  properly  before  the  appellate 
«ourt— Tedford  v.  United  States  (Ind.  T.)  608. 

Where,  on  a  trial  for  murder,  no  objection 
was  made  or  exception  saved  to  the  charge  of 
self-defense,  it  cannot  be  reviewed  on  appeal. — 
Driggers  v.  United  States  (Ind.  T.)  116(). 

•Under  Cr.  Code  Prac.  H  27.S,  274,  282,  the 
-court  on  appeal  in  a  criminal  case  held  entitled, 
in  view  of  the  record,  to  consider  only  the  suf- 
ficiency of  the  indictment. — Combs  v.  Common- 
wealth (Ky.)  261. 

•The  failure  of  the  record  to  show  that  the 
indictment  was  read  and  the  plea  of  accused 
thereto  stated  to  the  jury,  as  required  by  Cr. 
Code  Prac.  {  219,  held  not  to  authorize  the 
court  on  appeal  to  assume  that  the  Code  was 
not  complied  with.— Combs  v.  Commonwealth 
(Ky.)  27a 

1 20.  —  Proeeedlnga  for  traaaf er  of 
emnsa,  aad  effect  thereof. 
•Under  Const  {  227,  and  Ky.  St.  1903,  { 
3748,  the  execution  of  a  supersedeas  bond  by 
a  member  of  a  fiscal  court,  on  appeal  from  a 
conviction  of  malfessancp  in  ofiSce,  held  to  sus- 
pend operation  of  the  judgment  both  as  to  the 
flue  and  vacation  of  his  office,  and  that,  pend- 
ing appeal,  he  was  entitled  to  perform  the  du- 
ties of^his  office. — iiazelrigg  v.  Douglass  (Ky.) 
755. 

•Under  Cr.  Code  Prac.  §g  348,  349,  a  judg- 
ment appealed  from  held  to  be  suspended  on 
execution  of  a  supersedeas  bond  from  that  time, 
and  not  only  from  the  time  of  filing  the  tran- 
script with  the  clerk  of  the  Court  of  Appeals. — 
Hazelrigg  v.  Douglass  (Ky.)  755. 

{ 21.   ——  Record    and    proceedings    not 
I  In  record. 

•The  sufficiency  of  the  evidence  to  sustain  a 
conviction  cannot  be  reviewed  on  appeal  where 
all  the  evidence  is  not  in  the  record. — Mathews 
v.  State  (Ark.)  928. 

•Where  the  record  is  made  up  in  disregard  of 
the  rules  of  the  Supreme  Court,  the  original 
bill  of  exceptions  being  incorporated  in  the  tran- 
script, the  questions  raised  by  appellant  will 
not  be  considered. — Johnson  v.  State  (Ark.)  029. 

•A  pencil  interlineation,  unauthenticated  and 
unexplained,  is  not  to  be  r^arded  as  part  of 
the  transcript.— Johnson  v.  State  (Ark.)  029. 

On  appeal  in  a  criminal  prosecution,  excep- 
tions raised  on  motion  for  new  trial  and  ar- 
gued in  the  brief,  but  not  noted  in  the  record, 
will  not  be  considered.— Bell  v.  State  (Ark.) 
1108. 

•An  assi^ment  of  error  that  the  judge  was 
absent  during  the  trial  of  a  criminal  case  will 
not  be  considered  where  the  fact  of  bis  absence 
is  only  shown  in  the  assignment  and  not  by  the 
record.— Kelley  v.  United  States  (Ind.  T.)  601. 

Though  an  appeal  in  a  misdemeanor  case  were 
allowed  only  from  a  final  judgment,  yet  it  would 
not  be  improper  practice  to  preserve  by  bill  of 
exceptions  the  proceedings  of  a  trial  wnich  had 
been  set  aside,  so  that  the  same  might  be  re- 
viewed on  final  judgment  entered. — Common- 
wealth V.  Uuber  (KyO  282. 

•The  instructions  and  an  order  denying  a 
continuance  in  a  criminal  case  could  not  be  re- 
viewed on  a  writ  of  error,  where  the  instruc- 
tions and  the  affidavit  for  continuance  were 
omitted  from  the  bill  of  exceptions.— Holder  v. 
State  (Tenn.)  22G. 

An  assignment  of  error  that  an  instruction  as- 
sumes facts  and  is  unsupported  by  the  pleadings 


or  the  evidence  cannot  be  reviewed,  in  the  ab- 
sence of  a  statement  of  facts  in  the  record.— 
Thomas  v.  State  (Tex.  Cr.  App.)  807. 

An  assignment  of  error  that  the  evidence  is 
insufficient  cannot  be  considered  when  the  state- 
ment of  facts  is  not  in  the  record. — Thomas  v. 
State  (Tex.  Cr.  App.)  897. 

•Refusal  of  a  change  of  venue  in  a  murder 
trial  held  not  reviewable. — Elsworth  t.  State 
(Tex.  Cr.  App.)  003. 

i  22.   —  Dlamlaskl.     hearing,    and     re- 
bearlng. 

Where  the  transcript  has  no  caption,  and  the 
record  fails  to  disclose  when  the  case  was  tried 
and  a  motion  for  a  new  trial,  the  appeal  will  be 
dismissed.- Burns  v.  State  (Tex.  Cr.  App.)  897. 

g23.  Re-Hew. 

•In  a  criminal  prosecution,  if  the  evidence 
supports  a  conviction,  impatient  and  improper 
remarks  of  court  to  defendant's  attorney  will 
not  warrant  a  reversal. — ^Tuttle  ▼.  State  (Ark.) 
13.5. 

•In  a  prosecution  for  assault  to  rape,  errone- 
ous instructions  unfavorable  to  state  held  harm- 
less error  as  to  defendant— Tuttle  v.  State 
(Ark.)  135. 

In  a  prosecution  for  assault  to  rape,  if  the 
evidence  is  sufficient  to  sustain  a  conviction  un- 
der the  law,  though  not  sufficient  under  er- 
roneous instructions  given,  the  conviction  will 
be  sustained.— Tuttle  v.  State  (Ark.)  135. 

•Where  the  age  of  a  person  is  proved  by 
competent  evidence,  the  erroneous  admission  of 
a  baptismal  register  is  not  prejudicial. — Ken- 
froe  V.  State  (Ark.)  542. 

•Under  the  express  provisions  of  Kirby's  Dig. 
g  2233,  where  an  offense  involves  the  commission 
of  an  injury  to  the  person,  and  is  described  in 
other  respects  with  sufficient  certainty  to  iden- 
tify the  act,  an  erroneous  allegation  as  to  the 
person  injured  is  not  material. — Bennett  v.  State 
(Ark.)  928. 

•In  a  prosecution  for  seduction,  the  admis- 
sion of  evidence  as  to  the  reputation  of  prose- 
cutrix after  the  date  of  the  first  intercourse  held 
not  prejudicial  error. — Tedford  v.  United  States  - 
(Ind.  T.)  608. 

Error  in  allowing  the  wife  of  accused  to  tes- 
tify against  him  is  reversible. — Porter  v.  United 
States  (Ind.  T.)  855. 

The  burden  is  upon  accused  to  show  preju- 
dicial error  in  remarks  of  the  prosecuting  attor- 
ney to  the  jury.— Jamison  v.  United  States  (Ind. 
T.)872. 

•Refusal  to  allow  a  matter  to  be  shown  by  one 
witness  held  harmless  where  it  was  shown  by 
the  undisputed  testimony  of  another. — Green  v. 
United  States  (Ind.  T.)  1159. 

Return  of  an  officer  on  a  subpoena  that  the 
witness  was  dead  prima  facie  establishes  that 
fact  rendering  admissible  the  testimony  of  the 
witness  before  the  commissioner  before  whom 
the  examining  trial  was  had. — Driggers  v.  United 
States  (Ind.  T.)  1166. 

•In  a  prosecution  under*  Ky.  St  1903,  {  1158, 
for  unlawfully  taking  and  detaining  a  woman 
against  her  will,  and  for  having  theretofore  twice 
been  convicted  of  other  felonies,  an  instruction 
held  not  misleading.— Gragg  v.  Commonwealth 
(Ky.)  285. 

•Where  there  is  any  evidence  of  guilt,  wheth- 
er it  warrants  a  conviction  cannot  be  determin- 
ed on  appeal.— Gibson  v.  Commonwealth  (Ky.) 
351. 

In  a  prosecution  for  rape,  error  in  an  instruc- 
tion held  harmless.— Lake  v.  Commonwealth 
(Ky.)  1003. 


•Point  annotated.    See  syllabnai 


Digitized  by 


Google 


1230 


104  SOUTHWESTERN  REPORTER. 


Evidence  held  not  to  warrant  the  presumption 
that  defendant  is  an  adult  male. — Smith  r.  State 
(Tex.  Cr.  App.)  899. 

♦In  a  prosecution  for  unlawfully  carrying  a 
pistol,  the  admission  of  certain  evidence  held 
not  prejudicial  to  defendant. — Johnson  v.  State 
(Tex.  Cr.  App.)  902. 

•Error  in  admitting  hearsay  testimony  in  a 
murder  trial  held  cured.— Elsworth  v.  State 
(Tex.  Or.  App.)  903. 

*Error  in  a  murder  trial  in  admitting  hearsay 
testimony  to  identify  a  body  as  decedent's  held 
harmless. — Elsworth  v.  State  (Tex.  Cr.  App.) 
903. 

CROPS. 

Assessment  of  damages  for  destruction  of,  see 

"Damages,"  g  7. 
Ground  for  injunction  to  prevent  removal,  see 

"Injunction,"  {  1. 
Measure  of  damages  for  destruction   of,   see 

"Damages,"  t  5. 

CROSS-EXAMINATION. 

See  "Witnesses,"  ^  2. 


See  "Dower." 


CURTESY. 


CUSTODY. 


Habeas  corpus  to  determine  custody  of  child, 
see  "Habeas  Oorp€s." 

Of  goods  in  course  of  transportation,  see  "Car- 
riers," {  4. 

Of  jury,  see  "Trial,"  i  12. 

DAMAGES. 

Compensation   for   propcrt^r    tal^en    for   public 

use,  see  "Eminent  Domain,"  §  2. 
For  frivolous  appeal  and  delay,  see  "Costs," 

§  2. 
Harmless  error  in  instructions  relating  to,  see 

"Appeal  and  Errror,"  S  23. 
Remittitur  of  part  of  recovery  on   appeal  or 

writ  of  error,  see  "Appeal  and  EJrror,"  |  26. 
Review  of  questions  of  fact,  verdict  or  findings, 

see  "Appeal  nnd  Error,"  §  10. 

Damages  for  particular  injuriei. 
See   "Death,"   §  1;    "Nuisance,"  {  1;    "Tres- 
pass," S  2. 
Breach  by  seller  of  contract  for  sale  of  goods, 

see  "Sales,"  g  8. 
Ejection  of  passenger,  see  "Carriers,"  $  IB. 
Failure  of  railroad   to  establish  and  maintain 

station,  see  "Railroads,"  g  2. 
Injuries  caused  by  fiowage,  see  "Waters  and 

Water  Courses,"  g  4. 
Injuries  caused    by   public   improvements,    see 

"Municipal   Corporations,"  g  5. 
Loss  of  or  injuries  to  shipment,  see  "Carriers," 

J  7. 
Personal  injuries,  see  "Carriers,"  J  18. 
Pollution  of   water  'course,   see   "Waters  and 

Water  Courses,"  g  1. 
Wrongful   discharge  of  employe,  see   "Master 

and  Servant,"  g  1. 
Wrongful    garnishment,    see    "Oamishmentt" 

g  3. 

Recovery  in  pctrtioular  aotiont  or  prooeedingt. 
On   replevin  bond,   see   "Replevin,"   g  3. 

g    1.     Nominal  damages. 

*In  an  action  for  injuries  to  an  employ^, 
only  nominal  damages  held  proper  under  the 
evidence. — Coalgate  Co,  v.  Isherwood  (Ind.  T.) 
565. 


g   2.    Oronads  and  nibjecta  of  oompen* 
■ator7  damages* 

*In  an  action  against  a  railway  company  for 
maintaining:  a  waiting  room  in  such  condition 
that  plaintiff,  while  waiting  for  a  delayed  train, 
contracted  pneumonia,  held  proper  to  authorize 
recovery  for  any  diminution  of  his  health  and 
vigor  occasioned  by  the  alleged  wrong. — St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Hook  (Ark.)  217. 

*A  railroad  held  not  liable  for  damages  to  a 
passenger  for  mental  suffering  caused  by  mere 
verbal  abuse  of  the  station  agent. — St.  Liouis.  I. 
M.  &  S.  Ry.  Co.  V.  Taylor  (Ark.)  551;  Little 
Rock  Ry.  &  Electric  O.  v.  Putsche  (Ark.) 
554. 

♦One  receiving  a  physical  injury  may  recover 
not  only  for  his  physical  suffering  but  for  such 
mental  suffering  as  he  endured. — Owenslioro  Citv 
R.  Co.  v.  Robertson  (Ky.)  707. 

•In  trespass  to  recover  for  injuries  to  personal 
property  sustained  in  the  execution  of  a  writ  of 
possession,  plaintiff  held  only  entitled  to  actual 
damages  occasioned  by  negligence  in  handling 
the.  property. — Owsley  v.  Fowler  (Ky.)  762. 

•Measure  of  damages  for  breach  of  contract 
stated. — Hedden   v,    Schneblin  (Mo.  App.)   887. 

•Plaintiff  held  not  barred  from  recovering  for 
lost  time  because  of  injuries  sustained  through 
defendant's  negligence  for  the  reason  that  plain- 
tifTs  employer  continued  to  pay  his  regular 
wages  as  a  gratuity  while  plaintiff  was  unable 
to  work.— Gulf,  W.  T.  &  P.  Ry.  Co.  v.  Wittne- 
bert  (Tex.  Civ.  App.)  424. 

g  3.     Xilqnldaied  damages  and  penalties. 

•The  sum  named  in  a  street  railway  com- 
pany's bond  to  a  town  to  secure  performance 
under  a  franchise  held  recoverable  as  liquidated 
damages. — Choctaw  Ry.  &  Lighting  Co.  v.  In- 
corporated Town  of  McAlester  (Ind.  T.)  821. 

Under  a  contract  for  the  construction  of  rail- 
road, the  railroad  company  held  without  right  to 
retain  the  stipulated  percentage  on  work  done 
after  time  fixed  for  the  performance. — Louisville 
&  N.  R.  Co.  V.  Mason  &  Hoge  Co.  (Ky.)  975. 

•Under  a  contract  for  the  construction  of 
railroad,  the  railroad  company,  on  failure  to 
complete  the  work  within  the  time  specified, 
held  ipso  facto  to  become  entitled  to  the  reserv- 
ed percentage,  and  its  right  thereto  not  be  waiv- 
ed by  allowing  the  contractors  to  complete  the 
contract. — Ixjuisville  &  N.  R.  Co.  v.  Mason  & 
Hoge  Co.  (Ky.)  975. 

g   4.    Exemplary  damage*. 

•Exemplary  damages  are  to  be  given  in  the 
discretion  of  the  jury,  but  are  not  required  to 
be  given  in  any  case. — St.  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  Stamps  (Ark.)  1114. 

Defendant  is  not  liable  in  punitive  damages 
for  painting  a  sign  on  a  wall  without  the  own- 
er's consent,  where  it  acted  in  good  faith  under 
a  lease  from  a  tenant  for  less  than  two  years. — 
Louisville  Gunning  System  v.  Knighton  (Ky.) 
332. 

•Where  no  actual  damages  can  be  recovered 
because  of  the  institution  of  a  suit,  no  exempla- 
ry damages  are  recoverable. — Lightfoot  t.  Mur- 
phy (Tex.  Civ.  App.)  611. 

§   5.    Mearare  of  damages. 

•The  measure  of  damages  in  an  action  for 
personal  injuries  to  a  servant  stated. — ^Atoka 
Coal  &  Mining  Co.  v.  Millw  (Ind.  T.)  555. 

•Measure  of  a  miner's  recovery  for  injuries 
received  in  an  explosion  stated.— Bolen-Damall 
Coal  Co.  V.  Williams  (Ind.  T.)  867. 

•If  a  person  injured  by  a  railroad  company 
sues  within  a  year,  as  he  is  required  to  do  by 
Ky.  St.  1903,  g  2516,  he  may  recover  for  physi- 
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cal  and  mental  suffering  and  impairment  of 
earning  power,  not  only  up  to  the  time  of  tlie 
trial,  but  such  as  may  reasonably  be  expected 
to  result  in  the  future.— Louisville  &  N.  E.  Co. 
V.  Simrall's  Adm'r  (Ky.)  1011. 

*A  party  to  a  contract  held  entitled  to  recov- 
er special  damages  sustained  in  consequence  of 
a  breach  thereof  by  the  adverse  party. — Hedden 
V.  Schneblin  (Mo.  App.)  887. 

'Measure  of  damages  for  breach  of  agreement 
to  lend  money  stated.— Hedden  t.  Schneblin 
(Mo.  App.)  88T. 

♦The  general  measure  of  damages  for  the  de- 
struction of  a  growing  crop  stated. — Suderman- 
Dolson  Co.  V.  Rogers  (Tex.  Civ.  App.)  193. 

{  6.    Inadeqaate  and  ezeesalTe  damasea. 

•A  verdict  in  a  personal  injury  action  held 
not  excessive.- Western  Coal  &  Mining  Co.  T. 
Bums   (Ark.)   S35. 

*A  verdict  in  an  action  by  a  mother  for  ex- 
penses and  for  loss  of  services  of  her  son  dur- 
mg  his  minority  held  not  excessive. — ^Western 
Coal  &  Mining  Co.  v.  Bums  (Ark.)  535. 

*A  $12,500  verdict  for  personal  injury  to  a. 
miner  caused  by  an  explosion  held  not  grossly 
excessive. — Bolen-Damall  Coal  Co.  ▼.  Williams 
and.  T.)  867. 

•A  verdict  for  $1,900  in  a  personal  injury  ac- 
tion held  not  excessive. — Louisville  By.  Co.  v. 
Hofgesand  (Ky.)  361. 

•A  verdict  in  a  personal  injury  action  held 
not  excessive. — Owensboro  City  R.  Co.  v.  Rob- 
ertson (Ky.)  707. 

A  $2,000  verdict  held  not  excessive  In  an  ac- 
tion for  personal  injury  to  a  woman,  resulting 
in  the  expulsion  of  a  polypus  or  in  a  miscar- 
riage.— Louisville  Ry.  Co.  v.  Oppenheimer  (Ky.) 
720. 

•In  an  action  for  personal  injuries,  a  verdict 
for  $8,500  held  not  excessive.— Cincinnati,  N.  O. 
&  T.  P.  Ry.  Co.  V.  Champ  (Ky.)  988. 

*In  an  action  for  Injuries  to  a  miner,  a  ver- 
dict allowing. him  $600  held  not  excessive. — 
McHenry  Coal  Co.  v.  Render  (Ky.)  990. 

*A  verdict  in  a  personal  injury  action  held 
not  excessive.— Texas  &  N.  O.  R.  Co.  v.  Walton 
(Tex.  Civ.  App.)  415. 

*A  $1,000  verdict  for  personal  injuries  held 
supported  by  the  evidence.— Chicago,  R.  I,  &  P. 
Ry.  Co.  V.  Bums  (Tex.  Civ.  App.)  1081. 

I  7.     Pleading,  evidence,  and  aueisment. 

*In  an  action  for  injuries  sustained  in  being 
thrown,  while  attempting  to  alight,  against  the 
iron  rod  of  a  passenger  coach  platform  by  a 
jerk  of  the  train,  evidence  held  to  warrant  a 
verdict  for  $5,000.— St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Price  (Ark.)  157. 

•An  instruction  in  an  action  for  personal  in- 
juries held  not  objectionable  as  allowing  double 
damages. — Louisville  &  N.  R.  Co.  v.  Barrickman 
(Ky.)  273. 

•In  a  personal  injury,  damages  for  physical 
suffering  may  be  recovered  though  not  specially 
alleged.— Louisville  &  N.  R.  Co.  v.  Dickey  (Ky.) 
329. 

•In  a  personal  injury  action,  damages  )or 
loss  of  time  must  be  specially  pleaded,  in  order 
to  be  recovered. — Louisville  &  N.  R.  Oo.  v. 
Dickey  (Ky.)  329. 

•In  a  personal  injury  action,  damages  for 
mental  suffering  may  be  removed  though  not 
specially  alleged. — Louisville  &  N.  B.  Co.  v. 
iJickey  (Ky.)  829. 

•In  an  action  for  personal  injuries,  the  ques- 
tion of  permanent  itijury  held,  under  the  evi- 


dence, for  the  Jury.— Owensboro  City  B.  Co.  v. 
Robertson    (Ky.)   707. 

•An  instruction  on  the  measure  of  damages 
for  personal  injuries  held  erroneous  in  author- 
izing too  many  items.— Paducah  Traction  Co.  v. 
Burradell  (Ky.)  709. 

•Statement  of  a  proper  instruction  on  the 
measure  of  damages  for  personal  injuries. — Pa- 
ducah Traction  Co.  v.  Burradell  (Ky.)  709. 

In  an  action  for  the  destruction  of  a  growing 
crop,  held  error  to  submit  an  issue  as  to  the  rea- 
sonable value  of  the  crop. — Suderman-Dolson 
Co.  T.  Bogers  (Tex.  Civ.  App.)  193. 

Evidence  held  to  sustain  a  judgment  for  plain- 
tiff as  to  the  amount  of  damages  from  defend- 
ant's breach  of  contract  to  employ  him  as  its 
physician.— Texarkana  Lumber  Co.  v.  Lennard 
(Tex.  Civ.  App.)  506. 

•The  jury  in  a  personal  injurr  action  held 
justified  to  find  as  an  element  of  nrrtiagea  dimin- 
ished capacity  to  work  and  earn  money.— Chi- 
cago, B.  I.  &  P.  By,  Co.  V.  SUllwell  (Tex.  Civ. 
App.)   1071. 

DEATH. 

Amendment  of  pleading  affecting  limitations  in 
action  for,  see  "Limitation  of  Actions,"  §  2. 

Applicability  of  instructions  to  pleading  in  ac- 
tion for,  see  "Trial,"  g  8. 

Caused  by  operation  of  street  railroad,  see 
"Street  Railroads,"  §  1. 

Construction  of  instructions  in  action  for,  see 
"Trial,"  i  11. 

Effect  of  death  of  party  on  right  to  writ  of  er- 
ror, see  "Appeal  and  Error,"  S  5. 

Harmless  error  in  action  for,  see  "Appeal  and 
Error,"  §§  22,  23. 

Liability  of  master  tor  death  of  servant,  see 
"Master  and  Servant,"  8$  4,  6,  11-14. 

Of  partner,  see  "Partnership."  §  3. 

Of  party  to  action  ground  for  abatement,  see 
"Abatement  and  Revival,"  §  1. 

Ploadine  representative  capacity  in  action  for, 
see  "Executors  and  Administrators,"  jS  5. 

Province  of  court  and  jury  in  action  for,  see 
"Trial,"  i  5. 

Review  of  questions  of  fact,  verdict  or  findings 
in  action  for,  see  "Appeal  and  Error,"  §  19. 

Survival  of  cause  of  action  for,  see  "Abatement 
and  Revival,"  g  1. 

Suspension  of  running  of  statute  of  limitation, 
see  "Limitation  of  Actions,"  J  2. 

Taking  case  or  question  from  jury  in  action  for, 
see  "Trial,"  §  4. 

t    1.    Actions  tor  oanslng  death. 

In  an  action  for  the  death  of  a  person  thrown 
from  a  bridge  by  a  train,  evidence  examined, 
and  held  to  show  that  he  was  not  instantly 
killed,  but  that  he  experienced  an  interval  of 

fin  and  anguish  after  being  struck.— St.  Louis, 
M.  &  S.  By.  Co.  V.  Stamps  (Ark.)  1114. 

•To  justify  damages  for  pain  and  suffering  of 
decedent,  there  must  be  some  appreciable  inter- 
val of  conscious  suffering  after  the  injury. — 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Stamps  (Ark.) 
1114. 

•Two  thousand  five  hundred  dollars  exemplary 
damages  held  not  excessive  for  the  death  of  a 
bridge  watchman. — St.  Louis,  I.  M.  &  S.  Ky. 
Co.  V.  Stamps  (Ark.)  1114. 

•Five  hundred  dollars  damages  is  not  exces- 
sive for  the  mental  and  physical  suffering  of  a 
person  who  was  struck  by  a  train  on  a  bridge, 
thrown  off  the  bridge,  and  drowned  in  the 
river  25  feet  below.— St.  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  Stamps  (Ark.)  1114. 

•In  an  action  by  an  administrator  for  the 
negligent  death  of  a  child,  held,  it  was  error  to 
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anthorise  recovery  for  physical  and  mental  suf- 
fering.— Paducah  City  Ry.  v.  Alexander's  Adm'r 
<Ky.)  375. 

•Under  Const.  (  241,  and  Ky.  St.  1903,  SS 
4,  U,  held,  an  administrator  of  one  whose 
-death  was  caused  by  wrongful  act  and  who  left 
neither  widow  nor  child  bad  a  right  of  action 
therefor.— Howard's  Adm'r  t.  Hunter  (Ky.) 
723. 

Act  1854  a  Acts  1853-54,  p.  175,  c  964), 
i  4,  limiting  actions  for  wrongful  death  to  one 
year  after  the  time  of  such  death,  held  not 
changed  by  the  phraseology  used  in  transferring 
such  section  to  Ky.  St.  1003,  f  2.i1«.— Louis- 
ville &  N.  R.  Co.  V.  Simrall's  Adm'r  (Ky.)  1011. 

•An  action  for  wrongful  death,  created  by 
Const,  i  241,  and  Ky.  St.  §  6,  doea  not  accrue 
until  the  death  of  the  person  injured,  regard- 
less of  the  date  of  the  injury. — Louisville  &  N. 
R.  Co.  V.  Simrall's  Adm'r  (Ky.)  1011. 

*A  ser^-ant's  death  held  attributable  to  in- 
juries he  received  from  the  fall  of  a  car  door 
nearly  four  years  before.— Louisville  &  N.  R.  Co. 
V.  Simrall's  Adm'r  (Ky.)  1011. 

*In  an  action  for  wrongful  death,  the  measure 
of  damages  is  such  a  sum  as  will  compensate 
Intestate  8  estate  for  the  destruction  of  hts  ]>ow- 
er  to  earn  money. — Louisville  &  N.  R.  Co.  t. 
Simrall's   Adm'r   (Ky.)    1011. 

*Where  a  person  injured  by  a  railroad  com- 
pany dies  of  his  injury,  and  his  administrator 
sues  for  injuries  within  a  year  after  the  inflic- 
tion of  the  injury,  under  Ky.  St.  1903,  §  2516, 
he  may  recover  for  intestate's  mental  and  physi- 
cal suffering,  loss  of  time  and  surgical  bills, 
down  to  the  date  of  his  death. — Louisville  &  N. 
R.  Co.  V.  Simrall's  Adm'r  (Ky.)  1011. 

*An  instruction  in  an  action  for  wrongful 
death  held  not  objectionable,  for  failure  to  limit 

the  destruction  of  intestate's  earning  capacity, 
for  which  recovery  was  authorized  to  such  only 
as  was  caused  by  his  death. — Louisville  &  N.  R. 
Co.  v.  Simrall's  Adm'r  (Ky.)  1011. 

*In  an  action  for  negligent  death,  by  the 
mother,  wife,  and  child  of  decedent,  the  jury 
must  apportion  the  damages,  and  defendant  can- 
not complain  thereof. — Texas  &  N.  O.  R.  Co.  ▼. 
Scarborough   (Tex.   Civ.   App.)   408. 

•A  verdict  In  an  action  by  a  widowed  mother 
for  the  death  of  her  married  son  held  not  e.^ces- 
sive.— Te.xas  &  N.  O.  R.  Co.  v.  Scarborough 
(Tex.  Civ.  App.)  408. 

*A  verdict  for  fl9,000  for  the  death  of  a  loco- 
motive firemnn  held  not  excessive. — Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Carter  (Tex.  Civ. 
App.)  910. 


DEBTOR  AND  CREDITOR. 

See  "Bankruptcy";   "Fraudulent  (Conveyances." 

DECEDENTS. 

Estates    of,    see    "Descent    and    Distribution"; 

"Kxecutors   and   Administrators." 
Testimony  as  to  transactions  with  persons  since 

deceased,  see  "Witnesses,"  {  1. 


DECEIT. 


See  "Fraud." 


DECLARATIONS. 

As  evidence  in  civil  actions,  see  "Evidence,"  $  6. 


DECREE. 

In  equity,  see  "Equity,"  f  4. 

DEDICATION. 

I   1.    OperatloB  and  elt««i. 

*  Where  a  street  was  dedicated  for  ordinair 
street  purposes,  it  would  be  presumed  that  ft 
was  intended  to  be  used  for  a  carriage  way  in 
the  center  with  walks  on  the  side. — City  of 
Ceorgetown  t.  Hambrick  (Ky.)  907. 

DEEDS. 

Acknowledgment  of  execution,  see  "Acknow^ 
edgment 

Cancellation,  see  "Cancellation  of  Instruments." 

Covenants  in  deeds,  see  "Covenants." 

Estoppel  by  deed,  see  "Estoppel,"  {  1. 

Harmless  error  in  submission  of  construction  of, 
see  "Appeal  and  Error,"  §  20. 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances." 

Parol  or  extrinsic  evidence,  see  "EJvidence,"  {  9. 

Secondary  evidence  of,  see  "Evidence,"  |  4. 

Deed*  by  or  to  particular  daiiet  of  pertont. 
See  "Guardian  and  Ward,"  {  3 ;  "Indians,"  i  1. 
Married  women,  see  "Husband  and  Wife,"  f  2. 

Deed*  of  particular  tpeciet  of,  or  ettate*  or 
interest  in,  property. 
See  "Easements,"  f  1 ;   "Homestead,"  i  2. 
Separate  prowrty  of  married  women,  see  "Hos- 

band  and  Wife,"  §  2. 
Trust  property,  see  "Trusts,"  i  4^ 

Partieular  clattes  of  deedt. 
Partition  deeds,  see  "Partition/'  {  1. 
Tax  deeds,  see  "Taxation,"  S  7. 
Trust  deeds,  see  "Mortgages." 

{   1.    Reqiilaltea  and  ▼alldity. 

*A  son  having  obtained  of  his  mother  a  deed 
of  property  for  an  inadequate  consideration  on 
his  misrepresentations,  held  it  could  be  set  aside. 
—Davis  V.  Taney  (Ky.)  697. 

*A  bill  held  sufficient  to  authorize  cancellation 
of  a  deed.— Tipton  v.  Tipton  (Tenn.)  237. 

{   2.    Gonstmotioa  aad  operatioB. 

Under  the  express  provisions  of  Kirby's 
Dig.  §  739,  every  interest  in  real  estate  grant- 
ed or  devised  to  two  or  more  persons  shall  be 
deemed  to  be  a  tenancy  in  common,  unless  .ex- 
pressly declared  to  be  a  joint  tenancy. — Lester 
v.  Kirtley  (Ark.)  213. 

♦Rules  for  the  construction  of  written  instru- 
ments stated.— McSurley  v.  Venters  (Ky.)  365. 

*A  deed  will  not  be  construed  to  create  an 
estate  on  condition  unless  language  is  used 
clearly  indicating  tliat  purpose.— Louisville,  H. 
&  St.  L.  Ry.  Co.  V.  Baskett  (Ky.)  605. 

The  presumption  of  an  incidental  grant  can- 
not be  entertained  where  the  thing  expressly 
granted  contains  within  itself  ade<)uate  means 
by  which  it  reasonably  may  be  enjoyed. — Mul- 
Uns  V.  Metropolitan  St.  Ry.  Co.  (Mo.  App.)  8!)0. 

*Thc  rule  that  a  deed  must  be  most  strong- 
ly construed  against  the  grantor  cannot  be  ai>- 
plied,  where  its  terms  are  ambiguous  and  the 
parties  used  the  language  in  a  permissible,  but 
special,  sense.— West  v.  Hermann  (Tex.  Cir. 
App.)  428. 

Deed  construed,  and  held  to  pass  all  the  gran- 
tor's interest  in  certain  tracts  of  land  which  she 
inherited  from  her  father,  but  not  snch  inter- 
ests as  she  inherited  from  her  brother  and  sis- 
ter, who  died  prior  to  the  execution  of  the  deed. 
-AVest  V.  Hermann  (Tex.  Civ.  App.)  428. 


♦Point  aaaotated.   See  syllabva. 
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Dfed  construed,  and  held  not  to  pass  the  gran- 
tor's interest  subsequently  acquired  as  heir  of 
her  mother,  nor  an  interest  in  land  in  a  sur- 
vey not  described.— West  v.  Hermann  (Tex.  Civ. 
App.)  428. 

A  claase  in  a  deed  that  the  property  descritv 
ed  and  conveyed  constituted  the  grantors'  shares 
in  a  certain  inheritance  held  not  a  limitation  on 
tlie  estate  conveyed  by  the  granting  clause  of 
the  deed.— West  v.  Hermann  (Tex.  Civ.  App.) 
428. 

f   3.    Pleadlac  aad'  eTtdoaoa. 

•Evidence  in  an  action  to  recover  land  held 
to  show  one  of  the  parties  did  not  sign  a  deed 
thereto  as  claimed  by  defendants.— McSurley  v. 
Venters  (Ky.)  365. 

*In  the.  recording  of  a  deed,  a  typographical 
error  in  the  name  of  the  grantee  held  conclu- 
sively presumed. — Bemheim  v.  Heyman  (Ky.) 
388. 

On  the  issne  of  the  execution  of  a  deed,  a 
prima  facie  case  established  by  proof  of  its 
acknowledgment  held  asaailaUe  by  proof  to  the 
contrary  under  plea  of  general  issue.— Burk  v. 
Pence  (Ho.)  23. 

*A  party  alleging  that  a  deed  was  procured  by 
fraud,  and  that  the  grantor  did  not  possess 
mental  capacity  to  make  a  deed,  has  the  bur- 
den of  proving  the  same.- Bark  v.  Pence  (Mo.) 
23. 

•Evidence  held  to  show  the  execution  of  a 
deed.— Burk  v.  Pence  (Mo.)  23. 

Under  Rev.  St  1899,  {  932  [Ann.  St  1906,  p. 
849],  the  acknowledgment  of  a  deed  held  to 
establish  a  prima  facie  case  of  its  execution. — 
Bnrk  t.  Pence  (Mo.)  23. 

DE  FACTO  JUDGES. 

See  "Judges,"  f  1. 

DEFAMATION. 

See  "Libel  and  Slander." 

DEFAULT. 

Judgment  by,  see  "Judgment,"  |  1. 
Stay   of   proceedings   on   appeal    from   default 
judgment  we  "Appeal  and  Error,"  i  8. 

DELAY. 

In  transportation  of  live  stock,  see  "Carriers," 
i  10. 

In  transportation  or  delivery  of  goods  by  car- 
rier, see  "Carriers,"  §  G. 

Laches,  see  "Equity,"  {  2. 

DELIVERY. 

Of  gift,  see  "Gifts,"  (  1, 

Of  goods  by  carrier,  see  "CarriRrs,"  g  6. 

Of  goods  sold,  see  "gales,"  it  4-7. 

Of  goods  to  carrier,  see  "Carriers,"  §i  2-9. 

DEMAND. 

As  condition  precedent  to  action  for  conversion, 
see  "Trover  and  Conversion,"  (  1. 

DEMONSTRATIVE  EVIDENCE. 

In  criminal  prosecutions,  see  "Criminal  Law," 
I  6. 


DEMURRER. 

In  pleading,  see  "Pleading,"  (  6. 
To  evidence,  see  "Trial,"  |  4. 
To  indictment,  see  "Indictment  and  Informa- 
tion," (  5. 

DEPOSITIONS. 

See  "Witnesses." 

DEPOSITS. 

In  bank,  see  "Banks  and  Banking,"  |  2. 

DESCENT  AND  DISTRIBUTION. 

See  "Dower" ;  "Executors  and  Administra- 
tors";    "Homestead,"  f  3;    "Wills." 

Inheritance  by,  from,  or  through  bastards,  see 
"Bastards,"  |  1. 

Rights  of  liens  of  deceased  partners,  see  "Part- 
nership," i  3. 

I    1.    N»tM«  Msd  «oaxa«  la  ceaecaL 

Where  N.'s  brother  and  sister  survived  their 
father  and  died  seised  of  certain  land  descend- 
ing to  them  from  their  father's  estate,  N.'s  in- 
terest in  the  land  which  descended  to  the  broth- 
er and  sister  descended  to  her  as  their  heir,  and 
not  as  the  heir  of  her  father.— West  v.  Her- 
mann (Tex.  Civ.  App.)  428. 

i  2.    FeraoBS  ratltled  aad  their  respeo> 
iive  shArea. 

The  term  "in  addition  to  curtesy,"  in  Rev. 
St  1899,  {  111  [Ann.  St  1906,  p.  375],  held 
not  to  mean  that  the  provision  therein  made 
for  the  surviving  husband  was  conditioned  on 
his  having  curtesy,  but  that  he  was  entitled  to 
the  same  whether  he  had  any  estate  of  curtesy 
or  not— Ferguson's  Estate  v.  Gentry  (Mo.)  108. 

I   3.    Blxhta  and  lUbtlltles  of  Lelrs  aad 
dutrlliatees. 

Under  Kirby's  Dig.  (  15,  the  heirs  of  an  in- 
testate leaving  no  liabilities  cannot  sue  on  a  note 
which  was  a  part  of  the  intestate's  estate  un- 
til all  of  them  are  of  age. — Ohisholm  v.  Crye 
(Ark.)  167. 

*The  administrator  held  not  a  necessary  party 
to  an  action  by  heirs  for  realty.— Scroggins  v. 
Oliver  (Ind.  T.)  1161. 

DESCRIPTION. 

Of  debt  secured  by  mortgage,  see  "Mortgages," 

12. 
Of  devisees  or  legatees  in  will,  see  "Wills  "  |  4. 
Of  property  conveyed,  see  "Boundaries,'*  $  1 ; 

"Deedsi"  §  2. 
Of  property  devised  or  bequeathed,  see  "Wills," 

Of  property  mortgaged,  see  "Chattel  Mortga- 
ges," J  2. 

DESERTION. 

Ground  for  divorce,  see  "Divorce,"  i  1. 

DETINUE. 

See  "Replevin." 

DEVISES. 

See  "Wills." 

DIRECTING  VERDICT. 


104  8.W.— 78 


In  dvil  actions,  see  "Trial; 
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DISCHARGE. 

From  emplDyment,  tee  "Master  and  Serrant," 

Prom  indebtedneti,  obligation,  or  ItaMtty. 

See  "Bankruptcy,"  i  3;  "Bonds."  |  2;  "Com- 
promise and  Settlement" ;  "Judgment,"  8  10 ; 
'•Release." 

Liability  as  Insurer,  see  "Insurance,"  {  8. 

Liability  as  surety,  see  "Principal  and  Surety," 
82. 

DISCRETION  OF  COURT. 

Continuance  in  criminal  prosecution,  see  "Crim- 
inal Law,"  8  7. 

Control  b^  mandamus,  see  "Mandamus,"  8  2. 

Examination  of  witnesses,  see  "Witnesses,"  8  2. 

In  dismissing  an  appeal,  see  "Courts,"  f  6. 

Review  in  civil  actions,  see  "Appeal  and  Er- 
ror," 8  18. 

Review  in  criminal  prosecutions,  see  "Criminal 
Law,"  8  m 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  88  »-ll;    "Criminal  Law," 

DISORDERLY  HOUSE. 

*An  allegaticm  tliat  defendant  unlawfully 
created  and  maintained  a  common  nuisance, 
which  failed  to  locate  the  house  where  main- 
tained, either  by  street  or  town,  held  too  uncer- 
tain and  indefinite. — Meadows  v.  Common- 
wealth (Ky.)  964. 

DISSOLUTION. 

Of  attachment,  see  "Attachment,"  8  8. 
Of  injunction,  see  "Injunction,"  8  4. 

DISTRIBUTION. 

Of  estate  of  decedent,  see  "Descent  and  Dis- 
tribution"; "Executors  and  Administrators," 
84 

DIVORCE. 

8   1.    Gromida. 

*A  husband  held  not  entitled  to  a  divorce  on 
the  ground  that  his  wife  failed  to  return  to 
him  after  desertion. — Garrison  v.  Oarrison  (Ky.) 
880. 

*A  divorce  will  l>e  granted  on  the  statutory 
ground  of  "living  apart  without  any  cohabita- 
tion for  five  consecutive  years  next  l>efore  the 
application,"  no  matter  which  party  was  in 
fault— Parlier  v.  Parker  (Ky.)  102a 

8  2.   Jvrisdletloa,   proeeedlBsa,  asd  >•- 
liof. 

*A  divorce  on  the  ground  of  adultery  of  the 
husband  was  properly  denied  where  the  only 
evidence  of  adultery  was  the  uncorroborated  evi- 
dence of  the  wife,  which  was  contradicted  by 
that  of  the  husband.— Chappell  v.  Chappeli 
(Ark.)  203. 

*A  husband  seeking,  a  divorce  under  Ky.  St 
1903,  8  2ll7,  for  abandonment,  held  required  to 
prove  that  he  was  not  in  fault  in  the  matter 
of  his  wife  leaving  his  home.— Adair  t.  Adair 
(Ky.)  365. 

*WhiIe  a  judgment  in  a  divorce  suit  on  con- 
flicting evidence  will  not  be  disturbed,  where  re- 
lief is  refused  plaintiff  upon  conclusive  proof 


of  his  case,  relief  will  be  granted  on  appeal. — 
Parker  v.  Parker  (Ky.)  lOM. 

8  3*    AUinoB7,  allvwamcea,  aad  dlaposl- 
iion   of   property. 

Ky.  St  1903,  8  2121,  hOd  to  contemplate  the 
restoration  of  property  obtained  by  either  par- 
ty in  consideration  of  marriage,  and  cannot  be 
applied  by  a  huslmnd  to  the  property  of  his 
wife,  to  which  be  had  no  riglits  Dy  virtue  of 
the  marriage.— Harris  v.   Harris  (Ky.)  387. 

A  wife  in  leaving  her  husband's  home  Aeld 
not  to  be  without  fault  and  not  entitled  to  ali- 
mony.—Garrison  V.  Garrison  (Ky.)  980. 

DOCUMENTS. 

As  evidence  in  civil  actions,  see  "Evidence,"  8  8. 


See  "Gifts." 


DONATIONS. 


DOWER. 


8   1.    Matore  and  zoanlsitea. 

'Under  the  statute  relating  to  homestead 
rights  of  a  widow,  and  Ky.  St  18<»,  i  2132. 
an  adult  child  held  not  to  have  such  an  interest 
in  the  homestead  occupied  by  his  widowed 
mother  as  entitles  his  widow  to  dower  where  he 
dies  before  his  mother.— Cate  v.  (Janter  (Ky.) 
296. 

(    2.    Imehoate  interest. 

A  widow's  mistake  as  to  her  right  to  oc- 
cupy as  a  homestead  the  domicile  of  her  hus- 
band, though  worth  more  than  $1,000,  held  not 
to  prevent  ner  electing  to  choose  her  dower  in- 
stead of  homestead.— Warren's  Adm'r  v.  Wai^ 
ren  (Ky.)  1199. 

DRAINS. 

Injunction  to  restrain  cutting  of,  see  'injunc- 
tion," 8  2. 

Review  m  proceedings  to  restrain  construction 
of,  as  dependent  on  finality  of  determination, 
see  "Appeal  and  Error,"  8  14. 

DRUNKENNESS. 

As  excuse  for  crime,  see  "Criminal  Law,"  8  1. 

DUE  PROCESS  OF  LAW. 

See  "(Constitutional  Law,"  8 

DURESS. 

Affecting  marriage,  see  "Blarriage." 
Affecting  release,  see  "Release,"  8  1. 


EASEMENTS. 


See  "Dedication." 


and   tersnlaa- 


8   1.    Creation,   ezlatenoe, 
tloa. 

A  right  of  way  held  acquired  by  prescription 
as  against  a  railway  company  acquiring  land 
for  a  rirtit  of  way.— Trustees  of  Cincinnati 
Southern  By.  C!o.  v.  Slaughter  (Ky.)  291 ;  Cin- 
cinnati, N.  O.  ft  T.  P.  Ry.  Co.  v.  Same  (Ky.) 
283. 

•Where  a  user  of  a  right  of  way  creates  the 
presumption  of  a  grant  a  party  assailing  the 
right  has  the  burden  of  proving  that  tile  use  of 
the  way  was  merely  permisstve.— lYnstees  of 
Cincinnati  Southern  By.  Co.  v.  SUufhtw  (Ky.) 


*  Foist  aBBOtated.    See  syllaliiia. 
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291 ;  Clndnnatf.  N.  O.  ft  T.  P.  Ry.  Go.  t.  Same 
(Ky.)  283. 

*A  Snding  that  a  party  had  aoqoired  a  rUht 
of  way  by  prescription  hetd  Joatified  under  the 
facta.— Tmatees  of  CincinnaU  Soathem  Ry.  Oo. 
T.  Slaughter  (Ky.)  291 :  Cincinnati,  W.  O.  &  T. 
P.  Ry.  Co.  V.  Same  (Ky.)  293. 

*On  the  issue  InTOlving  a  party's  right  by 
prescription  to  use  a  wa/,  certain  evidence  held 
admissible.— Trustees  of  Cincinnati  Southern 
Ry.  Co.  V.  Slaughter  (Ky.)  291:  Cincinnati,  N. 
O.  ft  T.  P.  Ry.  Co.  y.  Same  (Ky.)  293. 

*The  long  and  uninterrupted  use  of  a  road- 
way across  the  land  of  a  defendant  casts  upon 
him  the  burden  of  showing  that  it  was  merely 
permissive.— Atterberry  v.  McClura  (Ky.)  958. 

I  S.    Eztemt  of  rlcht,  mm*,  sad  olMrtrvo- 
tloa. 

'Where  no  material  changes  were  made  in  the 
location  of  a  right  of  way,  the  changes  were 
immaterial  on  the  issue  of  acqaiaition  by  ad- 
verse user.— Trustees  of  Cincinnati  Southern 
Ry.  Co.  V.  Slaughter  (Ky.)  291 ;  Cincinnati,  N. 
O.  ft  T.  P.  Ry.  Co.  V.  Same  (Ky.)  293. 

*A  grant  of  a  right  of  way  to  a  city  for  the 
construction  of  a  sewer  held  not  to  impose  a 
servitude  on  the  grantor's  adjoining  land  for 
the  purpose  of  placing  materials,  etc.,  thereon. 
— Mullins  V.  Metropolitan  St.  Ry.  Co.  (Mo. 
App.)  890. 

•An  easement  in  land  granted  a  city  for  a 
sewer  AeU  to  preclude  tlie  grantee  of  the  owner 
of  the  land  from  obstructing  the  construction 
of  the  sewer  by  the  erection  of  poles  for  elec- 
tric wires.— MnlUns  t.  Metropolitan  St.  Ry.  Co. 
(Mo.  App.)  890. 

A  street  railway  company  held  not  liable  to  a 
sewer  contractor  for  certain  obstructions  placed 
on  a  sewer  right  of  way. — Mnlllns  v.  Metropoli- 
tan St.  Ry.  Co.  (Mo.  App.)  890. 

The  owner  of  land  subject  to  a  right  of  way 
for  a  sewer  who  removes  bricks  deposited  on 
his  land  by  the  sewer  contractor  held  required 
to  exercise  reasonable  care  in  so  doing. — ^Mul- 
lins V.  Metropolitan  St.  Ry.  Co.  (Mo.  App.)  890. 

EJECTION. 

Of  passenger,  see  "Carriers,"  ^  IS. 

EJECTMENT. 

See  "Trespass  to  Try  TiUe." 

Computation  of  limitations,  see  "Lilmltatlon  of 

Actions,"  i  2. 
Conclpsiveness  of   Judgment,    see   "Judgment," 

Jurisdiction  of  equity,  see  "Equity."  |  1. 

I   1.    PlMkdlac  aad  evldeiiee. 

*In  an  action  to  recover  possession  of  land, 
evidence  examined,  and  keld  to  show  that  de- 
fendant was  in  possession.- Lake  v.  Combs 
(Ark.)  644. 

*In  an  action  to  recover  land,  held  under  a 
patent  the  burden  ia  on  plaintiff  to  show  that 
the  land  in  suit  is  not  within  the  exceptions  of 
the  patent.— Fuller  v.  Keeaee  (Ky.)  70(X 

/In  an  ejectment  snit  heU,  that  under  the 
pleadings  no  issue  was  formed  to  b«  tried.— 
Owsley  V.  Fowler  (Ky.)  761. 

'Where  plaintiffs  and  defendant  claim  title 
through  the  same  party,  it  is  unnecessary  to 
more  the  party's  ownership  of  the  property. — 
Galbaogh  v.  Rouse  (Ky.)  959. 

•In  an  action  to  recover  real  property,  evi- 
dence examined,  and  held  Insuffldent  to  show 


that  plalntlfFs  gave  defendant's  Intestate  a  fee- 
simple  title  to  the  property.— Oalbaugb  v.  Rouse 
(Ky.)  969. 

I  2.    Trial,    Jvdsaeiitt    anforoaiBaitt    of 
Judnaont,  and  ve'vle'ir. 

In  an  action  to  recover  land,  evidence  held 
sufficient  to  go  to  Jury  on  the  question  of  plain- 
tirs  title.— Fuller  v.  Keesee  (Ky.)  700. 

ELECTION. 

Between  dower  and  other  rights,  see  "Dower," 

ELECTIONS. 

Local  option  elections,  see  "Intoxicating  Liq- 
uors," f  1. 

Submission  of  question  of  alteration  of  munici- 
pality to  popular  vote,  see  "Municipal  Corpo- 
rations," n. 

I  1.  ZHeetioa  dlstiieta  or  preelneis  and 
oflieers. 
Ky.  St.  1908,  f  169ea,  subsec.  3,  relating  to 
the  appointment  of  Judges  and  sheriffs  and 
clerks  at  voting  places,  construed,  and  held  not 
,to  require  the  giving  to  each  of  the  political  par- 
ties a  half  of  the  sheriffs  and  clerks  of  elec- 
tion.—Tribble  V.  McElroy  (Ky.)  286. 

{  2.   Vlolatloaa  of  eleetlon  laws. 

The  duty  of  marking  Iwllots  of  disabled 
electors  held  required  to  l>e  performed,  under 
Ky.  St.  1908,  f  1475,  by  the  clerk  of  the  elec- 
tion, though  an  accidental  performance  of  such 
du^  by  a  Judge  or  sheriff  of  election  is  not  a 
violation  of  section  1577.— Commonwealth  v. 
Kaufman  (Ky.)  740;  Same  v.  Lasarus  (Ky.) 
743. 

'Facts  necessary  to  be  proved  in  order  to 
convict  an  election  oQcer  of  a  violation  of  Ky. 
St.  1903,  f  1677.— Commonwealth  v.  Kaufman 
CKy.)  740  i    Same  v.  Lazarus  (Ky.)  743. 

An  act  of  a  primary  election  officer  held  to 
constitute  a  violation  of  Ky.  St.  1903,  J  1677, 

Sunishing    certain    acts    of    election    officers.— 
ommonwealth  v.   Kaufman  (Ky.)  740;    Same 
V.  Lazarus  (Ky.)  743. 

Ky.  St.  (i  1552,  1577,  held  to  extend  section 
1577,  relating  to  offenses  by  election  oflBcers, 
to  omceia  of  primary  elections.— Commonwealth 
r.  ECaofman  (Ky.)  740;  Same  v.  Lazarus  (Ky.) 
743. 

*An  indictment  charging  a  primary  election 
officer  with  the  violation  of  Ky.  St.  1906,  | 
1577,  held  to  sufflcientiy  allege  the  holding  of  a 
primary  election  according  to  law. — Common- 
wealth V.  Kaafinan  (Ky.)  740;  Same  v.  Laza- 
rus (Ky.)  748. 

Under  Cr.  Code  Prac.  S  122,  subsec.  2,  an  in- 
dictment held  to  state  an  offense  denounced  by 
Ky.  St  1903,  I  1577,  relating  to  offenses  by 
election  officers,  when  considered  in  connection 
with  section  1475. — (commonwealth  v.  Kaufman 
(Ky.)  740;   Same  v.  Lazarua  (Ky.)  743. 

ELECTRICITY. 

Harmless  error  In  action  for  death  caused  by, 

see  "Appeal  and  Error,"  (  22. 
Snbjecta  and  titles  of  statutes,  see  "Statutes," 

I  2. 

An  electric  light  company  held  not  liable  for 
injuries  through  electric  shock  caused  by  plain- 
tiff driving  into  wires. — Luehrmann  v.  Laclede 
Oasligbt  Co.  (Mo.  App.)  1128. 

'Notice  of  the  unsafe  condition  of  an  unin- 
sulated  electric  light  wire  held  imputable  to 


*Potmt  aaaotated.    See  syllsbas. 
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the  light  company,  where  It  has  been  in  that 
condlUon  for  a  couBiderable  length  of  time. — 
Luthrmann  r.  Laclede  Gaslight  Co.  (Mo.  App.) 
112a 

*  Evidence  In  an  action  for  injuries  caused  by 
a  wire  coming  in  contact  with  a  partly  unin- 
sulated electric  light  wire  held  sufficient  to 
show  tiiat  the  light  company  was  negligent  in 
maintaining  an  unsafe  wire. — Luehrmann  T. 
Laclede  Gaslight  Co.  (Mo.  App.)  1128. 

EMBEZZLEMENT. 

By  bank  officer,  see  "Banks  and  Banking,"  {  3. 
Evidence  as  to  general  reputation  of  accused, 
see  "Criminal  Law,"  {  6. 

*An  agent  retaining  the  whole  amount  of  his 
collections  held  guilty  of  embezzlement,  under 
Ky.  St.  1908,  S  120£  punishing  embezzlement. 
— Commonwealth  v.  Jacobs  (Ky.)  845. 

.     EMINENT  DOMAIN. 

Public    improvements    by    municipalities,    we 
"Municipal  Corporations,"  i  5. 

{   1.   N»tiix«,  extent,   and   delegation   of 
po'nrer. 

'Property  held  not  taken  for  a  public  use  un- 
less the  public  has  some  right  to  use  and  enjoy 
the  property  taken  as  distinguished  from  the 
absolute  control  of  the  individual.— Chesapeake 
Stone  Co.  v.  Moreland  (Ky.)  762. 

*The  fact  that  public  interest  will  be  pro- 
moted by  a  contemplated  improvement  will  not, 
except  in  the  case  of  mills,  authorize  the  taking 
of  private  property  in  the  absence  of  the  right 
on  the  part  of  the  public  to  participate  in  the 
enjoyment  of  the  property  taken. — Chesapeake 
Stone  Co.  v.  Moreland  (Ky.)  762. 

*Act  1904,  p.  311,  c.  126,  amending  Ky.  St. 
1903,  S  4348,  so  that  private  ways  may  be 
condemned  over  private  property  to  enable  one 
to  reach  railroad  switches,  etc,  to  market  prod- 
uct of  stone  quarries,  etc.,  held  not  unconstitu- 
tional as  taking  private  property  for  other  than 
public  use. — Chesapeake  Stone  Co.  v.  Moreland 
(Ky.)  762. 

'Whether  a  {jarticuUr  use  is  public  or  pri- 
vate is  a  question  tor  the  judiciary,  and  the 
courts  may  determine  whether  the  Legislature 
has  passed  the  limits  provided  by  the  Consti- 
tution; and  that  without  reference  to  the  char- 
acter of  the  legislation  enacted.^3hesapeake 
Stone  Co.  v.  Moreland  (Ky.)  762. 

A  provision  of  Paris  City  Charter,  (  32,  re- 
lating to  condemnation  proceedings,  held  uncon- 
stitutional.—City  of  Paris  v.  Tucker  (Tex.) 
1046. 

A  diarter  authorizing  a  city  to  condemn  land 
held  not  invalid  for  empowering  the  marshal 
to  summon  twelve  disinterested  freeholders  from 
which  six  are  to  be  chosen  as  appraisers. — City 
of  Paris  v.  Tucker  (Tex.)  1046. 

{   2.    Compensation. 

Citizens  of  a  town  who  had  acquired  the 
right  under  the  Curtis  Bill  and  Act  March  1, 
1901,  c.  676,  31  Stat.  861,  to  buy  lots  on  which 
they  had  made  improvements,  held  entitled  in 
right  of  way  condemnation  proceedings  by  a 
railroad  to  recover  the  value  of  the  improve- 
ments and  that  of  their  prospective  interests  in 
the  land,  even  though  no  regular  plat  had  been 
made  and  no  payments  had  been  made  by  them. 
—St.  Louis  &  S.  F.  R.  Co.  v.  Pfennighausen 
(Ind.  T.)  880. 

♦Prior  to  Act  April  5,  1803  (Acts  1898,  p. 
609,  c.  171,  {  187,  subd.  0),  the  construction  of 


a  railroad  alon^  or  on  the  streets  of  a  town  was 
not  a  new  servitude  for  which  the  owner  of  the 
fee  of  land  abutting  on  the  street  was  entitled 
to  compensation.— Fryse  v.  Louisville  &  A.  R. 
Co.  (Ky.)  608. 

(   3.    ProoeedlnKS  to  take   property  and 
asseu  compensation. 

A  judgment  of  the  circuit  court  on  appeal 
adopting  the  judgment  of  the  county  court  in  a 
proceeding  to  establish  a  tramway  across  pri- 
vate property  held  sufficient,  notwithstanding 
Acts  1904,  p.  313,  c.  126,  |  3,  requiring  that 
such  appeals  should  be  tned  de  novo. — Chesa- 
peake Stone  Co.  v.  Moreland  (Ky.)  762. 

{   4.    Title  or  rights  aeqnlred. 

Title  to  land  held  not  to  pass  in  a  condenina- 
tion  proceeding  by  a  city.— City  of  Paris  y. 
Tucker  (Tex.)  1046. 

EMPLOYES. 

See  "Master  and  Servant" 

ENTIRETY. 

Estate  by,  see  "Husband  and  Wife,"  |  1. 

ENTRY. 

Of  Judgment,  see  "Judgment,"  |  3. 

ENTRY,  WRIT  OF. 

See  "Ejectment." 

EQUALIZATION. 

Of  Uzes,  see  "Taxation,"  {  4. 

EQUITABLE  CONVERSION. 

See  "Conversion." 

EQUITABLE  ESTOPPEL 

See  "Estoppel,"  t  2. 

EQUITABLE  SET-OFF. 

See  "Set-Off  and  Ciounterclaim." 

EQUITY. 

Equitable  conversion,  see  "CSonversion." 
Equitable  estoppel,  see  "Estoppel,"  t  2. 
Equitable    set-off,    see    "Set-Off    and    Counter- 
claim." 

Particular  euhfectt  of  eguitahle  jiirUdiction  and 
egmtahle  remedies. 

See  "CJancellation  of  Instruments";  "Fraudu- 
lent Conveyances".;  "Injunction";  "Parti- 
tion." i  2;  "Quieting  Title";  "Receivers"; 
"Specific  Performance'* ;    "Trusts." 

Relief  against  judgment,  see  "Judgment,"  {  S. 

RevieiP  on  appeal. 
Remand  of  suit  in  equity  on  appeal,  see  "Appeal 

and  Error,"  §  26. 
Review  as  dependent  on  record  on  appeal  or 

writ  of  error,  see  "Appeal  and  Error,    {  9l 
Review  of  findings,  see  "Appeal  and  Error,"  S 

19. 

i  I.    Jnriadietioa,  principles,  and  max- 


•A  chancery  court  having  interposed  in  the 
administration  of  an  estate  on  account  of  fraud 


*Folat  aanotatod.    Boo  syllabva. 
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or  other  gronnd  of  equitable  interference,  ahonld, 
after  disposing  of  the  special  matter  which 
called  into  exercise  its  peculiar  powers,  send 
the  case  back  to  the  probate  court. — Robinson 
V.  Black  (Ark.)  554. 

*The  chancery  court,  in  a  suit  to  charge  an 
administrator  with  rents  and  profits  of  land, 
having  directed  that  the  amount  be  ascertained, 
it  was  error  to  further  direct  that  the  amount 
be  paid  to  plaintiffs,  but  should  have  been  left 
to  toe  probate  court  to  charge  the  amount  to  the 
administrator. — Robinson   v.    Black   (Ark.)   554. 

In  ejectment  held  that  there  was  no  ground 
for  transfer  of  the  case  to  the  equity  docket. — 
W.  O.  Whitney  Lumber  ft  Grain  Co.  v.  Crab- 
tree  (Ind.  T.)  862. 

*E^uit7  will  not  entertain  Jurisdiction  where 
there  is  an  adequate  remedy  at  law.— Lightfoot 
V.  Murphy  (Tex.  Civ.  App.)  511. 

I  2.    IrfMlies  aad  stele  deatanda. 

*An  obligee  in  a  title  bond  held  not  entitled 
to  the  aid  of  equity  In  revoking  an  election  made 
by  him  in  concurring  in  the  course  of  bis  son, 
to  whom  he  had  assigned  the  t>ond. — Sheffield 
V.  Hurst  (Ky.)  350. 

I   3.   Msstera    and    eommlssloners,    and 
proeeedinsa  before  tbem. 

*An  exception  to  the  report  of  a  master  held 
to  raise  an  issue  of  fact  requiring  the  hearing 
of  evidence.— In  re  Berryhilf's  Elstate  (Ind.  T.) 
847,  850. 

§   4.    Decree  and  enforoemeat  thereof. 

*In  a  suit  to  enjoin  the  cutting  and  removal 
of  timber  held  proper  to  award  defendant  legal 
relief  on  his  cross-complaint.— Chicot  Lumber 
Co.  y.  Dardell  (Ark.)  llCX). 

♦While  a  prayer  for  general  relief  to  a  bill 
in  equity  will  justify  the  court  in  adjudicating 
all  matters  connected  with  the  transaction,  it 
cannot  take  Jurisdiction  of  independent  tran»- 
action  between  the  parties  actionable  at  law.— 
Sayer  v.  Brown  (Ind.  T.)  877. 

♦Though  plaintiff  asked  cancellation  of  a  deed 
to  which  he  was  not  entitled  and  did  not  ask 
compensation  for  breach  of  an  agreement  there- 
in to  which  he  was  entitled,  the  court  under  the 
prayer  for  general  relief  will  adjudge  plaintifC 
compensation  as  he  is  entitled. — Louisville  H. 
&  St  L.  Ry.  Co.  V.  Baskett  (Ky.)  096. 

Statement  as  to  time  of  entry  of  pro  confesso 
decree  under  Acts  1905,  p.  10(y7,  c.  472,  amend- 
ing C!ode  1858,  |  4350,  and  Shannon's  Code,  { 
6160.— Tipton  y.   Tipton   (Tenn.)   237. 

♦Defendant  held  entitled  to  have  the  case 
revived  against  heirs  of  complainant  on  her 
death  after  decree.— Upton  v.  Tipton  (Tean.) 
237. 

ERROR.  WRIT  OF. 

See  "Appeal  and  Brror." 


ESTABLISHMENT. 

Of  boundaries,  see  "Boundaries,"  {  2. 

Of  courto,  see  "Courts,"  t  2. 

Of  lost  instruments,  see  "Lost  Instruments." 

Of  railroads,  see  "Railroads,"  S  3. 

Of  trusts,  see  "Trusts,"  g  6. 

ESTATES. 

See  "Dower";   "Life  SSstates." 
~         1  by  deed,  see  "Deeds,"  |  2. 
1  by  will,  see  "Wills,"'  g  4. 


Created 

Created  uy  wiii,  nets     vyiiib,     9  «, 
Decedents    estates,  see  "Descent  and  Distribu- 
tion"; "Executors  and  Administrators." 


Etstates  for  years,  see  "Landlord  and  Tenant." 
Restrictions  on  creation  of  future  estates,  see 

"Perpetuities." 
Tenancy  In  common,  see  "Tenancy  ha  Common." 
Trusts,  see  "Trusts,"  I  2. 

ESTOPPEL 

Availability  of  defense  of,  in  forcible  entry  and 
detainer,  see  "Forcible  Entry  and  Detainer," 

By  judgment,   see  "Judgment,"  gg  8,  9. 

To  allege  error,  see  "Appeal  and  Error,"  g  15. 

To  assert  that  taking  of  appeal  was  for  purpose 
of  delay,  see  "Appeal  and  Error,"  g  6. 

To  avoid  or  forfeit  insurance  policy,  see  "In- 
surance," S  5. 

To  deny  corporate  existence,  see  "Corpora- 
tions,''^ g  2. 

To  deny  relation  of  master  and  servant,  see 
"Master  and  Servant,"  S  1. 

To  deny  validity  of  contract,  see  "Contracts," 
g  1. 

t    1.    B7  deed. 

♦Where  one  conveys  property  to  others  by 
warranty  deed,  be  is  estopped  from  denying 
their  title.— Oalbaugh  v.  Rouse  (Ky.)  959. 

9   2.    Eqalteble  estoppel.  * 

♦An  obligee  in  a  title  bond,  who  by  indorse- 
ment thereon  assigns  it,  and  who  stands  by  and 
acquiesces  in  the  delivery  thereof  to  the  as- 
signee, ratifies  a  delivery  made  without  his  au- 
thority.—Sheffield  v.  Hurst  (Ky.)   350. 

♦Testatrix  held  not  estopped  to  claim  priority 
of  payment  of  certain  notes  retained  by  her  and 
given  for  the  purchase  price  of  land  out  of  the 
land  becanse  of  the  statement  of  her  agent  that 
the  two  notes  first  maturing  which  she  had  as- 
signed to  the  surety  were  all  right — McCInre's 
Bx'r  v.  King  (Ky.)  711. 

♦Plaintiffs  in  a  suit  to  set  aside  as  fraudulent 
a  deed  to  20,000  acres  of  land  held  estoroed  to 
claim  judgment  as  to  2,000  acres. — St  Francis 
Mill  Co.  V.  Sugg  (Mo.)  46. 


EVIDENCE 

See  "Witnesses." 

Admissibility  of  evidence  under  pleading,  see 

"Pleading,^'  I  9. 
Applicability    of   instructions   to   evidence,   see 

'•TrUl,"  g  8. 
Pleading  evidence,  see  "Pleading,"  g  1. 
Questions  of  fact  for  Jury^  see  ^'Trial,"  I  4. 
Reception  at  trial,  see  "Criminal  Law,"  g  9; 

"Trial,"  g  2. 
Verdict   or  findings   contrary   to  evidence,   see 

"New  Trial,"  §  1. 

A.*  to  parKonIor  fact$  or  fMue*. 

See  "Abandonment";  "Adverse  Possession,"  g 
2:  "Boundaries,"  g  2;  "Damages,"  g  7; 
"Deeds,"  8  3;  "Fraudulent  Conveyances,"  g 
3;  "Mortgages,"  g  1;  "Release,"  g  2;  "Stat- 
utes," g  6.    . 

Accretions,  see  "Navigable  Waters,"  g  3. 

Authority  of  agent,  see  "Principal  and  Agent," 
S  3. 

Authority  of  attorney,  see  "Attorney  and  Cli- 
ent" *  1- 

Bona  fide  purchase  of  homestead,  see  "Home- 
stead," g  2. 

Defense  of  statute  of  frauds,  see  "Frauds,  Stat- 
ute of,"  g  6. 

Delivery  of  gift  aee  "Gifts,"  J  1. 

Delivery  of  goods  sold,  see  "Sales,"  g  4. 

Existence  of  easement,  see  "Easements,"  g  1. 

Existence  of  relation  of  master  and  servant, 
see  "Master  and  Servant,"  g  1. 
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Offer   and   acceptance   of  contract,   aee   "Con- 

trnctB,"  8  1. 
Of  instruments,  see  "Lost  Instmments." 
Title  to  property,  see  "Property." 

In  action*  hp  or  aeainit  particular  cla*»e$  of 
per*oni. 

See  "Husband  'and  Wife,"  |  8 ;    "Principal  and 
Agent,"  «  3;    "Railroads,''  S|  6-8. 

Connecting  carriers,  see  "Carriers,"  §  9. 

School   district,  see  "Schools  and  School  Dis- 
triots,"  i  1. 

Telegraph  comiiany,  see  "Telegraphs  and  Tele- 
phones," i  2. 

Trustees  in  bankruptcy,  see  "Bankruptcy,"  |  2. 

/»  particutar  civil  actioni  or  prooeedingt. 
See  "Cancellation  of  Instruments,"  {  2;    "Di- 
vorce,"  S   2:     "Ejectment,"   f    1;     "Forcible 
Entry   and   Detainer,"   {   1;     "Fraud,"'    "    " 


sion,"  8  1. 
For  breach  of  contract  for  sale  of  goods,  see 

"Sales,"   8  8. 
For  causing  death,  see  "Death,"  f  1. 
For  compensation  of  attorney,  see  "Attorney  and 

Client,**  8  2. 
For  death  of  servant,  see  "Master  and  Servant," 
.    8  12. 
For   discharge  from  employment,  see   "Master 

and  Servant,"  8  1. 
For  ejection  of  pasbenger,  see  "Carriers,"  8  IB. 
For  failure  to  deliver  telegram,  see  "Telegraphs 

and  Telephones,"  8  2. 
For  injuries  to  animals  caused  by  operation  of 

railroad,  see  "Railroads,"  §  8. 
For  loss  of  or  injuries  to  shipment,  see  "Car- 
riers," 8  7. 
For  obstmction  of  surface  waters,  see  "Waters 

and  Water  Courses,"  8  3. 
For   personal    injuries,    see    "Carriers,"   |   13; 

"Electricity";    "Landlord  and  Tenant,"  8  2; 

"Master  and  Senant,"  8  12 ;   "Railroads,^'  H 

6,  7. 
For  price  of  goods  sold,  see  "Sales,"  8  7. 
For  repairs  on  demised  premises,  see  "Landlord 

and  Tenant,"  8  2. 
On  benefit  certificate,  see  "Insurance,"  8  IS. 
On  bill  or  note,  8e«  ''Bills  and  Notes,"  8  4. 
On   insurance   policy,  see   "Insurance,"   8  9. 
On  liquor  dealer's  l>ond,  see  "Intoxicating  Liq- 
uors," 8  2. 
On  teacher's  contract,  see  "Schools  and  School 

Districts,"  8  !• 
To  correct  court  record,  see  "Courts,"  8  2. 
To  set  aside  execution  sale,  see  "Execution,"  (  4. 

In  criminal  protecutiont. 

See  "Abduction,"  8  1;  "Criminal  Law,"  8  6: 
"Oaming,"  8  1 :  ''Homicide,"  8  4:  "Perjury,"' 
i  1;   "Rape,"  i  2;   "Seduction,"  (  1. 

Against  bank  officers,  see  "Banks  and  Banking," 

For  offense  against  liquor  law,  see  "Intoxicating 
Liquors,"  §  5. 

Review  and  procedure  thereon  in  appdlatt 

courtt. 

Assignment  of  errors,  see  "Appeal  and  Error," 

8  10. 
Harmless  error  in  rulings  on,  see  "Appeal  and 

Error,"  8  22;   "Criminal  Law,"  8  23. 
Review  of  discretionary  rulings  on,  see  "Appeal 

and  Error,"  8  18. 
Review  of  evidence  in  general,  see  "Appeal  and 

Error,"  8  10. 
Review  of  rulings  on  as  dependent  on  record  on 

appeal  or  writ  of  error,  see  "Appeal  and  Er- 
ror," I  0;  "Criminal  Law,"  8  2L 

8  1.    .JndiolAl  Botlee. 

'"The  court  will  take  judicial   notice  that  a 
great  majority  of  medical  writers  and  practi- 


tioners advocate  vaccination  as  an  effldent  means 
of  preventing  smallpox.— Auten  v.  Board  of  Di- 
rectors of  Special  School  Dist.  of  liftJe  Rode 
(Ark.)  130. 

*Tbe  Court  of  Appeals  of  the  Indian  Territory 
takes  judicial  notice  of  the  act  of  Congress  re- 
quiring fees  to  be  advanced  before  a  clerk  of  tbe 
United  States  court  may  file  the  transcript  on 
an  appeal  from  commisioner's  court  and  docket 
the  case.— Perry  v.  Morris  (Ind.  T.)  571. 

*The  federal  court  does  not  take  judicial  no- 
tlc  of  what  the  law  of  the  Chickasaw  Nation 
is.— Elliott  V.  Garvin  (Ind.  T.)  878. 

'Judicial  notice  will  be  taken  that  the  Kin- 
niconick  &  B'ree  Stone  Railroad  Company  was 
incorporated  under  an  act  approved  March  20, 
1800  (1  Acto  1889-00,  y.  fii,  c  37Sn.-Com- 
monwealtb  v.  Kinniconick  ft  F.  S.  R.  Co.  (Ky.) 
290. 

*Where  a  case  involves  the  validity  of  a  spe- 
cial city  charter,  the  charter  should  be  offered  in 
evidence,  whore  it  contains  no  provisions  au- 
thorizing judicial  notice  to  be  taken  of  it. — 
City  of  Paris  v.  Tucker  (Tex.)  1046. 

I  8.    PriBsnBiptloBa. 

'Presumptions  of  law  and  presumptions  of 
tact  defined.— Sowdera  v.  St  Louis  &  8.  F.  R. 
Co.  (Mo.  App.)  1122. 

8   3-    R«leTane7,    materiality,    and   eom- 
peteney  la  ceaeraL 

In  an  action  a^inst  a  carrier  for  loss  of 
froight,  certain  evidence  fceU  admissible  to  con* 
tradict  the  evidence  of  the  carrier.— Mnssellam 
V.  Cincinnati,  N.  O.  ft  T.  P.  Co.  (Ky.)  337. 

8  \-     Best  aad  aeooadary  evidence. 

*Where  tbe  bond  sued  on  had  been  burned, 
secondary  evidence  was  admissible  to  show  its 
contents.— Choctaw  Ry.  &  Lighting  Co.  v.  In- 
corporated Town  of  McAlester  (Ind.  T.)  821. 

*0n  the  loss  of  the  estimate  and  map  for 
the  construction  of  a  sewer  system,  parol  evi- 
dence of  the  plan  held  admissible.- Silva  t. 
City  of  Newport  (Ky.)  314. 

*Where  a  paper  is  in  the  possession  of  a  par- 
ty, tbe  adverse  party  should  before  trial  notify 
the  party  to  produce  it  or  procure  a  rule  for  its 
production,  and  where  the  paper  is  not  then  pro- 
duced, or  It  is  shown  to  be  lost,  secondary  evi- 
dence is  admissible.—  Mussellam  v.  Cincinnati, 
N.  O.  &  T.  P.  Co.  (Ky.)  337. 

*Where  a  deed  is  proved  to  have  been  execut- 
ed and  thereafter  lost  before  being  recorded,  sec- 
ondary proof  of  its  contents  is  admissible.—' 
Fuller  V.  Keesee  (Ky.)  700. 

8   B.    Admissions. 

'Statements  of  an  agent  of  a  carrier  \M 
competent  against  it— Mussellam  y.  Cincinnati, 
N.  0.  ft  T.  P.  Co.  (Ky.)  337. 

'Admissions  of  an  agent,  which,  although  had 
they  been  made  by  the  principal,  could  have  been 
proved  without  being  subject  to  the  rule  against 
hearsay  evidence,  cannot  be  proved  against  bis 
principal  unless  they  form  a  part  of  the  res 
gestae.— Holshauer  v.  Sheeny  (Ky.)  1034. 

Evidence  examined,  and  held  sufficient  to 
prove  the  identity  of  person  with  whom  a  wit- 
ness testified  he  had  a  conversation  by  telephone. 
— Holzhauer  v.  Sheeny  (Ky.)  1034. 

'A  witness  who  is  familiar  with  tbe  voice  of 
a  person  with  whom  be  converses  over  the  tele- 
phone may  testify  to  the  conversation. — Hoi- 
Ehauer  v.  Sheeny  (Ky.)  1034. 

'In  an  action  on  a  fire  policy,  certain  evi-  . 
dence  held  inadmissible  because  the  same  proved 
a  proposition  for  a  compromise.— Cullen  T.  In- 
surance Co.  of  North  America  (Mo.  Apfi.)  117. 
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•Where  plaintiff  daimed  the  proceeds  of  a 
beneficiary  certificate  as  insured's  affianced  wife, 
her  declaration  that  the  engagement  had  been 
broken  was  admissible  a^inst  her. — Grand 
Lodge  Colored  Knights  of  Pythias  v.  Mackey 
(Tex.  Civ.  App.)  907. 

I   6.    DeoUwationa. 

Evidence  in  corroboration  of  what  a  person 
stated  over  the  telephone  to  another  held  admis- 
sible as  against  the  objection  that  the  same  was 
hearsay.— Edge  t.  Sottthwest  Missouri  Electric 
By.  Co.  (Mo.)  00. 

*Where  plaintiff  and  defendant  claimed  the 
proceeds  of  a  beneficiary  certificate  adversely, 
declarations  made  by  insured  to  defendant  were 
inadmissible  against  plaintiff.— Grand  Lodge 
Colored  Kniehts  of  Pythias  t.  Mackey  (Tex. 
Civ.  App.)  907. 

*Tn  a  boundary  suit,  the  declarations  of  a  re- 
mote vendor  of  the  property  in  question  made 
at  the  time  of  the  conveyance  as  to  the  boundary 
in  dispute  are  admissible  evidence.— Bollinger 
V.  McMinn  (Tex.  Civ.  App.)  1079. 

I  7.     Hearsay. 

Where  plaintiff  claimed  a  connecting  carrier 
misdelivered  certain  goods  to  B.,  a  letter  writ- 
ten by  plaintiff  to  B.  held  hearsay  and  inadmis- 
sible.—Marshall  Medicine  Co.  t.  Chicago  & 
A.  B.  Co.  (Mo.  App.)  478. 

{   8.    Sodunenttiry  evldeBoe. 

*In  an  action  against  an  electric  railway  com- 
pany for  injuries  to  a  motorman  by  jumping 
from  a  car  to  avoid  injury  in  a  collinon,  photo- 
graphs of  the  cars  and  surroundings  taken  on 
the  day  of  the  accident  held  admissible. — Edge 
V.  Southwest  Missouri  Electric  By.  Co.  (Mo.)  90. 

*A  letter  held  admissible  in  evidence  without 
proof  of  the  genuineness  of  the  signature.— Havs 
V.  General  Assembly  American  Benev.  Ann 
(Mo.  App.)  1141. 

A  time  card  of  a  railroad  furnished  by  it  to 
the  public  held  admissible  in  evidence  as  against 
a  certain  objection. — Western  Union  Telegraph 
Co.  V.  O'Fiel  (Tex.  Civ.  App.)  406. 

f   0.    Parol  or  oztrlnsle  sTldeiiee  aSeot- 
Ing  irritlnsa. 

*A  purchase  of  machinery  under  a  written 
contract  held  not  entitled  to  claim  a  breach  of 
a  parol  warranty  concerniii^  the  capacity  of  the 
machinery.— Barry-Webmiller  Machinery  Co.  v. 
Thompson  (Ark.)  137. 

*The  rule  that  parol  evidence  is  inadmissible 
to  vary  a  written  contract  is  inapplicable  where 
the  agreement  assailed  Is  between  strangers  to 
the  parties  to  the  suit.— George  S.  Good  ft  Co. 
V.  Central  Coal  ft  Coke  Co.  (Ind.  T.)  613. 

'Under  the  facts  parol  evidence  held  not  ad- 
missible to  show  a  certain  agreement  to  be  part 
of  a  contract.— Farrington  v.  Stuckey  (Ind.  T.) 
647;  Hudson  v.  Same  (Ind.  T.)  6o7;  Deskin 
V.  Same,  Id. 

*Where  there  is  nothing  on  the  face  of  a  deed 
requiring  extrinsic  evidence  to  explain  it,  it  is 
only  a  clear  case  of  fraud,  accident,  or  mis- 
take in  making  the  deed  that  will  admit  parol 
proof  to  change  it.— Taylor  v.  Southerland  (Ind. 
T.)  874. 

'Purpose  for  which,  in  case  of  ambiguity, 
negotiations  leading  up  to  the  execution  of  a 
written  instrument,  and  what  was  said  and 
done  then,  is  admissible,  stated.— McSurley  v. 
Veiiters  (Ky.)  366. 

*Where  the  court  struck  out  so  much  of  the 
pleading  as  set  up  a  written  contract,  which 
was  introduced  as  matter  of  evidence,  parol  evi- 
dence was  admissible  to  show  a  mistake  in  the 
contract,  without  a  plea  of  fraud  or  mistake. — 
Martin  v.  Ferguson  (Ky.)  698. 


Insured  may  show  by  parol  that  the  answers 
to  the  questions  contained  in  bis  application  for 
insurance  were  not  written  by  bim,  and  that 
he  did  not  actually  know  the  contents  of  the 
application  when  he  signed  it. — Modem  Wood- 
men of  America  v.  Angle  (Mo.  App.)  297. 

Parol  evidence  held  competent  to  inform  the 
court  of  the  situation  of  the  parties  and  the 
circumstances  under  which  the  writing  was 
made.— Great  Western  Printing  Co.  v.  Belcher 
(Mo.  App.)  894. 

*Parol  testimony  held  admissible  to  show  a 
contract  of  employment  as  part  consideration 
of  a  written  lease,  notwithstanding  the  recital 
therein  of  a  money  consideration  only. — Suder- 
man-Dolson  Co.  v.  Bogers  (Tex.  Civ.  App.)  193. 

'Parol  evidence  is  admissible  to  show,  in  the 
absence  of  allegations  of  fraud  or  mistake,  that 
a  farm  was  not  Included  in  a  lease,  where  the 
written  lease  expressly  states  that  entire  prem- 
ises, including  vxe  farm,  were  let. — Suderman- 
Dolson  O).  v.  Bogers  (Tex.  Civ.  App.)  193. 

*The  rule  with  reference  to  mutual  standards 
in  the  construction  of  ambiguous  words  and 
clauses  In  contracts  is  subject  to  the  modifica- 
tion that  an  unambiguous  writing  will  not  be 
overthrown  by  resort  to  parol  proof  of  intent. 
—West  V.  Hermann  (Tex.  Civ.  App.)  428. 

*A  clause  in  a  deed  erroneously  purporting  to 
state  the  source  of  the  grantors'  title  held  not 
to  render  the  deed  ambiguous,  nor  to  authorize 
parol  evidence  to  vary  the  terms  of  the  grant. — 
West  V.  Hermann  (Tex.  Civ.  App.)  428. 

*Where  an  independent  parol  agreement  has 
been  made  as  an  mducement  to  toe  making  of 
a  written  contract,  the  oral  agreement  may  be 
proved  and  enforced,  though  not  referred  to  in 
the  written  contract.— New  York  Life  Ins.  Co. 
V.  Tliomas  (Tez.  Civ.  App.)  1074. 

'Testimony  of  grantee  held  admissible  to  ex- 
plain ambiguity  in  deed.— St  Louis,  S.  F.  ft  T. 
By.  Ck).  V.  Payne  (Tex.  Civ.  App.)  lOTT. 

S  10.  Oplalom  ovldoaee. 

*A  hypothetical  question  asked  a  physician 
as  an  expert  witness  was  not  objectionable  be- 
cause not  embodying  other  proven  tacts  than 
those  therein  mentioned  on  the  point  covered  by 
the  question.— St.  Louis,  I.  M.  ft  S.  B.  Co.  v. 
Hook  (Ark.)  217. 

*A  witness  held  qualified  as  tn  expert  to  tes- 
tifv  as  to  the  capabilities  of  a  ^rinkling  ma- 
chine, used  to  keep  down  explosive  dust  in  a 
mine.— Bolen-Damall  Coal  Co.  v.  Williams 
(Ind.  T.)  867. 

*In  a  personal  injury  action,  physicians  held 
entitled  to  base  an  opinion  on  symptoms  stated 
another  physician.- Louisville  By.  Co.  v.  Op- 
penheimer  (Ky.)  720. 

*A  witness  held  not  qualified  to  testify  as  to 
the  handwriting  of  a  will.— Oarmical  v.  Carmical 
(Ky.)  1037. 

*A  hypothetical  question  on  an  iasue  of  tes- 
tatrix's testamentary  capacity  in  a  will  contest 
held  objectionable  as  submitting  to  the  witness 
the  weight  of  evidence  of  certain  of  the  facts 
assumed.— King  v.  Gilson  (Mo.)  52. 

*In  an  action  for  injuries  to  a  servant  caused 
by  the  giving  way  of  a  cleat  upon  which  he  had 
to  stand  in  doing  his  work,  expert  evidence  was 
admissible  to  show  how  many  nails  ought  to 
have  beoi  put  into  the  cleat  to  make  it  reason- 
ably »te.—Coaib»  v.  Bountree  Const.  Co.  (Mo.) 
77. 

*The  test  of  admissibility  of  expert  testimony 
is  not  the  technical  nature  of  the  subject-matter 
with  which  the  evidence  deals,  but  whether  the 
skill  or  experience  of  the  witness  will  aid,  and 
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Is  necessaiT  to  aid,  the  jary.— Combs  v,  Ronn- 
trae  Const.  Co.  (Mo.)  77. 

*A  question  as  to  whether  a  jerk  of  a  log 
train  would  be  sufficient  to  throw  a  bralieman, 
riding  on  a  bumper  of  one  of  the  cars,  from  the 
train  if  he  was  not  warned,  held  objectionabie 
as  calling  for  an  opinion.— Gulf,  B.  &  K.  C.  Ry. 
Co.  T.  Harrison  (Tex.  Civ.  App.)  399. 

*Tbe  testimony  of  a  witness  held  admissible 
as  against  the  objection  that  be  had  no  primary 
knowledge  of  the  subject  concerning  wnich  he 
testified.— Western  Union  Telegraph  Go.  v. 
O'Fiel  (Tex.  Civ.  App.)  406. 

'Where  plaintiff  was  injured  while  unloading 
an  oil  tank  car,  evidence  as  to  how  a  witness 
would  have  acted  under  similar  circumstances 
and  as  to  how  a  man  of  ordinary  prudence 
would  have  acted  held  objectionable. — Gulf,  W. 
T.  &  P.  Ry.  Co.  V.  Wittnebert  (Tex.  Civ.  App.) 
424. 

*Where  plaintiff  was  injured  while  unloading 
an  oil  tank  car,  a  witness'  opinion  as  to  what 
ordinary  care  required  a  man  to  do  under  such 
circumstances  was  properly  excluded.— Gulf,  W. 
T.  &  P.  Ry.  Co.  V.  Wittnebert  (Tex.  Civ.  App.) 

*The  propOT  method  of  stacking  flour  in  60- 
pound  sacks  is  a  subject  of  expert  testimony.— 
Commerce  Milling  &  Grain  Co.  v.  Gowan  (Tex. 
Civ.  App.)  916. 

In  an  action  for  damages  to  property  caused 
by  the  maintenance  of  a  nuisance  incident  to 
the  construction  and  operation  of  a  railroad, 
opinion  evidence  as  to  depreciation  of  market 
value  of  property  held  admissible.— St.  Louis,  S. 
F.  ft  T.  Ry.  Co.  V.  Payne  (Tex.  Civ.  App.)  1077. 

{11.   Evidence    at    former    trial    or    la 
oilier  proeeedlmg. 

'Where  witnesses  were  not  dead  at  the  time 
of  the  second  trial,  and  their  evidence  at  the 
first  trial  did  not  consist  of  admissions  binding 
the  defendant  bank,  a  transdript  of  such  testi- 
mony was  inadmissible  on  the  second  trial. — 
Citizens'  Sav.  Bank  v.  BoBwell  (Ky.)  1014. 

{12.    WeiB^t  and  snfBciency. 

♦Where  there  is  a  conflict  of  evidence,  the 
jury  should  reconcile  it  if  possible;  but.  If  ir- 
reconcilable, they  must  determine  which  wit- 
ness they  will  believe. — Atoka  Coal  ft  Mining 
Co.  V.  Miller  (Ind.  T.)  555. 

•"Preponderance  of  evidence"  means  weight 
of  evidence.— Atoka  Coal  &  Mining  Co.  v.  Mil- 
ler and.  T.)  655. 

'Ordinarily  a  witness  who  testifies  to  an  af- 
firmative is  entitled  to  credit  in  preference  to 
one  who  testifies  to  a  negative.— Missouri,  K. 
ft  T.  Uy.  Ck).  V.  McCoy  (Ind.  T.)  620. . 

'Evidence  in  a  suit  by  an  administrator  to 
recover  the  value  of  decedent's  support  for 
wbich  her  son-in-law  was  obligated  as  part 
consideration  for  her  conveyance  of  a  life  es- 
tate held  without  weight.— Bryson's  Adm'r  y. 
Big|;8  (Ky.)  982. 

EXAMINATION. 

Of  expert  witnesses,  see  "Evidence,"  {  10. 
Of  witnesses  in  general,  see  "Witnesses,"  {  2. 

EXCEPTIONS. 

Necessity  for  purpose  of  review,  see  "Appeal 
and  Error,"  {  4;    "Criminal  Law,"  {  19. 

Taking  exceptions  at  trial,  see  "Criminal  Law," 
{  14;    "Trial,"  {  10. 

To  master's  report,  see  "Reference,"  (  1. 

To  pleading,  see  "Pleading,"  {  5. 


strain  execution,  see  "Pleading,' 
Exemptions,  see  "Exemptions"; 


EXCEPTIONS.  BILL  OF. 

Necessity  for  purpose  of  review,  see  "Appeal 
and  Error,"  |  0 ;    "Criminal  Law,"  {  21. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  {  & 

EXCISE. 

Regnlation  of  traffic  in  intoxicating  liquors,  sea 
'Intoxicating  Liqnors." 

EXECUTION. 

See  "Attachment";  "Judicial  Salefc" 

Effect  of  decision  on  demurrer  in  suit  to  re- 

I  5- 

lomestead." 

{   1.    Propertr  rabject  to  ozeontioa. 

Under  Rev.  St.  1S79,  {{  2730,  2731,  2767, 
2754,  all  interest  of  a  debtor  in  land,  whether 
legal  or  equitable,  is  subject  to  sale  under  an 
execution  issued  on  a  judgment  rendered  in  the 
count;  where  the  land  is  located.— WUliama  ▼. 
Lobban  (Mo.)  6S. 

I  X.    laraanoe,   form,   and   r«a«laltes    of 
writ. 

'An  execution  in  the  form  of  execation  on 
personal  judgments  and  a  sale  of  land  there- 
under held  void  in  the  absfflice  of  a  personal 
judgment.— 'Meelcs  v.  Black  (Ark.)  147. 

i   3.    Stay.  anasMniEt  TaeatinB,  and   re- 
lief against  ezecntlon. 

A  complaint  to  restrain  the  issuance  of  execu- 
tion upon  a  judgment  held  to  show  that  plaintiff 
has  no  adequate  remedy  at  law. — ^Brown  y.  Gor- 
man and.  T.)  11G5. 

i  4.     Sale. 

In  an  action  to  set  aside,  as  obtained  by  fraud, 
n  sheriff's  deed  of  property  owned  by  plaintiff's 
ancestor,  evidence  examined,  and  held  sufficient 
to  support  a  finding  that  the  ancestor  had  no- 
tice of  the  deed  and  made  no  objection  thereto. 
—Dickson  v.  Sentell  (Ark.)  148. 

In  an  action  to  set  aside,  as  obtained  by  fraud, 
a  sheriff's  deed  of  property  owned  by  plaintifTs 
ancestor,  certain  evidence  held  incompetent. — 
Dickson  v.  Sentell  (Ark.)  148. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution" ;  "Wills." 

Collateral  attack  on  allowance  of  claim  against 
estate,  see  "Judgment,"  {  6. 

Computation  of  limitations  in  action  to  sur- 
charge executor's  account,  see  "Limitation  of 
AcUons,"  {  2. 

Costs  in  suit  to  compel  executors  to  account,  see 
"Costs,"  {  1. 

Effect  of  administration  on  limitation,  see  "Lim- 
itation of  Actions,"  {  2. 

Intervention  by  administrator  in  replevin,  see 
"Replevin,"  j  1. 

Jurisdiction  of  equity,  over  administration  o( 
estate,  see  "Equity,^'  {  1. 

Limitations  applicable  to  action  to  surcharge  an 
executor's  account,  see  "Limitation  of  Ac- 
tions," {  1. 

Limitations  applicable  to  suit  by  administijitor, 
see  "Limitation  of  Actions,"  ^  1. 

Persons  entitled  to  allege  error  m  suit  by  admin- 
istrator, see  "Appeal  and  Error,"  {  15. 

Remand  on  appeal  or  error  in  action  against 
administrator,  see  "Appeal  and  Error,"  {  26. 

Right  of  administrator  to  sue  for  wrongful 
(feath,  see  "Death,"  {  1. 


'Point  annotated.    See  syllabns. 
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Testamentary  trustees,  see  "Trusts." 
Testimony  as  to  transactions  with  decedents,  see 

"Witnesses,"  J  1. 
Weiglit  and  samciencT  of  eridence  in  action  by, 

see  "Evidence,"  I  12. 

i   1.    Appointment,      aaaUfloatlon,      anA 


*The  appointment  of  an  administrator  by  the 
probate  court  is  conclusive  of  the  necessity  for 
administration  and  cannot  be  coliaterally  at- 
tacked.—Lambert  V.  Tuclcer  (Ark.)  181. 

Under  St.  190S,  I  457,  tlie  court  was  author- 
ized to  appoint  a  corporation  organized  under 
section  606  as  joublic  administrator.— Louisville 
&  N.  R.  Go.  T.  Hemdon's  Adm'r  (Ky.)  T82. 

i  8.    Assets,  appraisal,  and  inTentory. 

*The  administrator  is,  entitled  to  intestate's 

gersonal   property   as  against   the   widow   and 
eirs.- Lambert  v.  Tucker  (Ark.)  181. 

*The  rights  of  a  widow  in  the  personal  estate 
of  her  deceased  husband  Keld  not  dependent  on 
her  possession  thereof.— Lami>ert  v.  Tucker 
(Ark.)  181. 

'Under  deeds  htld  an  administrator  can  re- 
cover the  value  of  the  support  of  decedent  to 
which  she  was  entitled.— Bryson's  Adm'r  v. 
Biggs  (Ky.)  982. 

i  3.    Oolleotion  and  management  of  es- 
tate. 

'Effect  of  the  settlement  of  a  claim  on  a  note 
with  the  payee's  heirs  stated. — Bryson's  Adm'r 
T.  Biggs  OSy.)  082. 

A  sale  of  assets  of  a  solvent  estate  by  the 
widow  held  valid  as  against  the  executor.— Ma- 
tulla  V.  Freytag  (Tex.  Civ.  App.)  492. 

i  4.    Distribatlon  of  estate. 

'Under  Civ.  Code  Prac,  S  435,  and  Ky.  St 
1903,  i  3843,  held,  that  the  court,  on  motion  of 
the  executor  of  an  estate  properly  required  the 
devisees  to  execute  refunding  Donds  as  required 
by  the  statute,  before  he  paid  over  to  them  the 
bequests  of  the  testator.— vVilkinson  v.  Rosser's 
Ex^r  (Ky.)  1019. 

Where  personal  property  was  bequeathed  to 
certain  persons  for  life,  with  remainder  over, 
the  court  may  appoint  a  trustee  to  take  charge 
of  the  property  and  pay  the  income  to  the  life 
tenants,  or  it  may  turn  over  the  property  to  the 
life  tenants  on  their  executing  approved  bond 
to  the  remaindermen  for  the  forthcoming  of 
the  property  at  the  termination  of  the  life  es- 
tates.— Wilkinson  v.  Rosser's  Ex'r  (Ky.)  1019. 

I   S.    Aetlona. 

Amendment  of  complaint  in  an  action  by  an 
administrator  held  not  to  make  a  material 
change  of  party  or  cause  of  action. — Scroggins  v. 
Oliver  (Ind.  T.)  1161. 

A  proceeding  in  a  county  court  under  Ky.  St. 
1903,  i  4241,  to  require  the  personal  represent- 
atives of  a  deceased  taxpayer  to  list  property 
omitted  from  assessment,  held  not  an  action 
within  Ky.  St.  1903,  {  3847,  fixing  the  time 
within  which  actions  cannot  be  brought  against 
a  decedent's  estate. — Ciommonwealth  v.  Ryan's 
Ex'rs  (Ky.)  727. 

Statutory  provisions  limiting  time  within 
which  actions  can  be  brought  against  the  per- 
sonal representatives  of  a  decedent  do  not  apply 
to  the  commonwealth  unless  by  the  express  terms 
thereof  or  their  necessary  implication  It  is  clear 
they  were  meant  to  so  apply.— Commonwealth 
V.  Ryan's  Ex'rs  (Ky.)  727. 

An  allegation  that  plaintiff  had  duly  qualified 
as  intestate's  administrator  held  to  raise  a  pre- 
sumption that  plaintiff  had  bpen  required  to  take 
the  necessary  oath.— Lotiisville  &  N.  R.  Co.  v. 
Hemdon's   Adm'r  (Ky.)   732. 


*In  an  action  by  an  administrator  for  wrong- 
ful death,  allegations  of  the  petition  held  to  show 
a  special  appointment  of  plaintiff  as  administra- 
tor of  decedent's  estate.— Louisville  ft  N.  R.  Co. 
V.   Hemdon's  Adm'r  (Ky.)  732. 

When  an  administrator  snes  to  settle  the 
estate,  all  creditors  may  treat  It  as  their  ac- 
tion, and,  if  they  file  a  properly  verified  claim 
in  the  action,  it  should  be  treated,  so  far  as  ap- 
plying limitation  to  it,  as  if  filed  when  the 
action  by  the  administrator  was  begun. — ^Bry- 
son's Adm'r  v.  Biggs  (Ky.)  982. 

'In  a  suit  by  an  administrator,  a  general  de- 
nial does  not  put  him  to  proof  of  his  appoint- 
ment.—Oross  V.  Watts  (Mo.)  30. 

I  6.     Aeoonntinc  *><!  settlement. 

Where  testator  bequeathed  his  property  to 
his  wife  for  life,  and  made  her  his  executrix, 
the  right  of  the  executor  of  a  remainderman 
to  surcharge  the  executrix's  account  was  inde- 
pendent of  his  rights  against  the  widow  as 
life  tenant— Wren's  Ex'r  v.  Wren's  Ex'x  (Ky.) 
737. 

EXEMPLARY  DAMAGES. 

See   "Damages,"  |  4. 

For  injury  to  passenger,  see  "Carriers,"  §  13. 

For  wrongfnl  death,  see  "Death,"  |  1. 

EXEMPTIONS. 

See  "Homestead." 

i   1.    WaiTSz  or  forfeltnre. 

'A  debtor,  who,  to  avoid  the  payment  of  a 
debt,  removes  property  from  the  state  and  fails 
to  turn  it  over  under  an  execution  in  place  of 
property  levied  on  within  the  state,  held  to 
select  as  exempt  the  property  removed. — Rogers 
V.  Ayers  (Tenn.)  621. 

EXHIBITS. 

Annexed  to  pleading,  see  "Pleading,"  |  7. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  "Evidence,"  J  10. 
In  criminal  prosecutions,  see  "Criminal  Law," 
SO. 

EXPLOSIVES. 

Measure  of  damages  in  action  for  injnries  caused 
by  explosion,  see  "Damages,"  {  5. 

EX  POST  FACTO  LAWS. 


Omstitutional 
Law,"  i  8. 


restrictions,  see  "Constitutional 


FALSE  IMPRISONMENT. 

See  "Malicious  Prasecntton." 

§    1.    OItU  Uabllity. 

An  instruction  that  if  defendant,  a  police 
judge,  and  T.,  wrongfully  and  maliciously  con- 
spired to  have  ijlaintiff  arrested,  and  pursuant 
thereto  caused  his  arrest  in  order  to  annoy  him, 
defendant  was  liable  for  the  injury  sustained, 
held  proper.— Read  v.  Shipley  (Ky.)  1001. 

Where  a  warrant  Issued  by  a  police  judge  did 
not  disclose  whether  it  was  based  on  personal 
knowledge  or  information  under  oath,  it  will 
be  presumed  in  an  action   for   false  imprison- 


*Point  annotated.    See  syUabvs. 
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mmt  that  a  proper  affidavit  had  been  filed,  or 
that  he  had  the  requisite  knowledge. — Read  v. 
Shipley  (Ky.)  1001. 

FALSE  SWEARING. 

See  "Perjury." 

FARES. 

For  carriage  of  passengers,  see  "Carrien,"  I  12. 

FEDERAL  COURTS. 

See  "Courts,"  i  6. 

FEES. 

Of  attorney,  see  "Attorney  and  Olient,"  I  2. 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  {{  7,  12. 

FENCES. 

Railroad  fences,  see  "Railroads,"  I  8. 

FERRIES. 

*Klrby'8  Dig.  S  3556,  only  gives  the  owner 
of  a  ferry  the  right  to  land  on  a  public  road 
or  highway,  and  not  on  private  property.— Lake 
V.  Combs  (Ark.)  544. 

FILING. 

Criminal  information  or  complaint,  see  "Indict- 
ment and  Information,"  {  2. 

Indictment  or  presentment,  see  "Indictment  and 
Information,    {  1. 

FINDINGS 

On  reference,  see  "Reference,"  |  1. 

Review  on  appeal  or  writ  of  error,  see  "Appeal 

and  Brror,^'^§  19. 
Setting  aside,  see  "New  Trial,"  {  1. 

FINES. 

Scope  and  extent  of  review  in  general  In  case 
of  imposition  of,  see  "Appeal  and  Error,"  (  13. 

FIXTURES. 

'Mining  houses  and  machinery  attached  lo 
the  soil  with  the  intent  that  they  should  remain 
and  become  part  of  the  freehold  were  fixtures. — 
Iloye  Coal  Co.  v.  Colvin  (Ark.)  207. 

*A  house  or  similar  structure  when  placed  on 
the  land  of  another,  even  by  mistake  as  to  the 
boundary,  becomes  a  fixture. — Bollinger  v,  Mc- 
Minn  (Tex.  Civ.  App.)  1079. 

FLOWAGL 

See  "Waters  and  Water  Coarses,"  I  4. 

FOLLOWING  TRUST  PROPERTY. 

See  "Trusts,"  I  8. 


FORCIBLE  DEFILEMENT. 

See  "Rape." 

FORCIBLE  ENTRY  AND  DETAINER. 

Judgment  in  ejectment  as  bar  to,  see  '"Judg- 
ment," I  9. 

Proof  of  adverse  possession  in  action  for,  see 
"Adverse  Possession,"  §  2. 

To  recover  demised  premises,  see  "Landlord  and 
Tenant,"  {  4. 

t   1.    OivU  UabiUty. 

'Plaintiff  in  nnlawfnl  detainer  held  to  have 
the  burden  of  proof  from  the  start  to  the  close 
of  the  case  to  show  that  she  was  legally  en- 
titled to  recover  possession  of  the  land  as 
ogainst  the  defendants.— Fisk  v.  Arnold  (Ind. 
T.)  824. 

.*An  action  of  unlawful  detainer  is  a  pure- 
ly possessory  action;  plaintiff  being  required  to 
recover  on  the  strength  of  his  own  right  of  pos- 
session.—Fisk  V.  Arnold  (Ind.  T.)  ^i. 

*In  a  forcible  entry  action,  title  to  the  land 
is  not  in  controversy,  and  the  only  question  to  be 
determined  is  possession. — Hendrickson  y.  Lin- 
ville  (Ky.)   OSS. 

*The  defense  of  equitable  estoppel  is  not 
avsilable  on  the  trial  of  the  traverse  in  a  pro- 
ceeding in  forcible  detainer. — Jones  v.  Common- 
wealth (Ky.)  782, 

Under  the  rules  of  pleading  in  forcible  en- 
try and  detainer,  and  Civ.  Code  Prac.  jl  465^ 
relating  to  proceedings  on  traverse,  held,  that 
Ihe  fact  that  the  equitable  estoppel  pleaded  in. 
the  answer  of  the  traversee  was  not  denied  by 
reply  did  not  entitle  him  to  a  peremptoryin- 
struction.— ^ones  v.  Commonwealth  (Ky.)  782. 

*That  complainant  cut  timber  and  graced 
stock  upon  land  does  not  show  actual  posses- 
sion thereof;  the  user  not  being  shown  to  be 
continuous  and  uninterrupted. — Stockley  v.  Cis- 
sna  (Tenn.)  702. 

'Complainant  has  a  possessory  right  to  a 
tract  of  land  included  in  a  larger  tract,  the  pos- 
session of  which  he  has  entered  into  under  a 
deed.— Stockley  v.  Ciasna  (Tenn.)  792. 

FOREIGN  CORPORATIONS. 

See  "Corporations,"  {  6. 

Clonviction  of,  as  bar  to  another  prosecution,  see- 
"Criminal  Law,"  S  a 

FOREIGN  JUDGMENTS. 

See  "Judgment,"  |  IL 

FORFEITURES. 

For  usury,  see  "Usury,"  {  2. 

Of  contract  of  sale,  see  "Sales,"  I  8. 

Of  exemption  from  execution,  see  "Hxemptiona,'* 

Of  homestead,  see  "Homestead,"  I  4. 
Of  insurance,  see  "Insurance,"  81  ^  U- 
Of  rights  in  community  property,  see  "Husband 
and  Wife."  i  4. 


FORGERY. 

*A  writinx  set  out  in  an  Indictment  for  otter- 
ing a  forged  writing,  in  violation  of  Ky.  St. 
1^,  i  1188,  held  not  on  iu  face  saeh  an  instru- 
ment as  at  common  law  or  under  the  statnte- 
conid  be  regarded  as  the  subject  of  for^^ery, 
and  hence,  the  indictment  not  alleging  extrinsic 


*VoIat  aaaotated.   8««  syllalina. 


Digitized  by 


Google 


INDEX. 


1243 


facts  to  Rhow  Ita  fraqdulent  tendeocy,  the  in- 
dictment, under  Cr.  Code  Prac.  {  122,  subBec.  2 
was  bad.— Oommonwealth  t.  Tabor  (Ky.)  261. 

FORMER  ADJUDICATION. 

See  "Judgment,"  H  8,  9. 

FORMER  JEOPARDY. 

Bar  to  prosecation,  see  "Criminal  Law,"  i  8. 

FORMS  OF  ACTION. 

See  "Action."  J  1;  "Hjectment":  "Replevin"; 
"Xreapass,"  t  2;  "TroTer  and  CoDTeiBion." 

FORNICATION. 

See  "Seduction,"  (  1. 

Joinder  of  offenses  in  indictment,  see  "Indict- 
ment and  Information,"  {  4. 

FRANCHISES. 

Corporate  franchises,  see  'Corporations,"  S  2. 
Grant  by  municipality,  see  "Municipal  Corpo- 
rations," I  5. 

FRAUD. 

See  "Frandnlent  Conveyances." 

Effect  on  limitation,  see  "Ldmitatlon  of  Ac- 
tions." J  2.  ,  , 

Presumptions  on  appeal  on  issue  of,  see  '  Appeal 
and  Error,"  S  17. 

In  particular  datset  of  oonveyancet,  oontracti, 

tratiteictiont,  or  proceeding*. 

See    "Compromise    and    Settlement";     "Insur- 

.    ance,"  f  8;    "Release,"  »  1,  2;   "Sales,"  i  1. 

Sale  of  realty,  see  "Vendor  and  Purchaser,"  {  1. 

{    1.    Actions. 

'Insured,  by  paymect  of  premiums  after  knowl- 
edge of  fraud  in  representations  made  to  induce 
him  to  take  tlie  policy,  held  to  have  waived 
such  fraud. — Hartiord  Life  Ins.  Co.  v.  Hanton 
(Ky.)  729. 

Under  Rev.  St.  1899,  {  S422  [Ann.  St.  1906. 
p.  1965],  evidence  of  oral  representations  mad? 
by  defendants  as  to  the  financial  standing  of 
one  to  whom  plaintiff  was  thereby  induced  to 
lend  money  held  inadmissible  in  an  action  to 
recover  for  damages  resulting  from  the  falsity  of 
such  representations.— Knight  v.  Rawlings  (Mo.) 
38. 

In  an  action  to  recover  for  damages  resulting 
to  plaintiff  because  of  false  representations  made 
by  defendants  to  plaintiff  regarding  the  financial 
standing  of  one  to  whom  plaintiff  was  thereby 
induced  to  lend  money,  evidence  examined,  and 
held  insufficient  to  show  that  one  of  defendants 
stood  in  a  confidential  relation  to  plaintiff. — 
Knight  y.  Rawlings  (Mo.)  38. 

FRAUDS,  STATUTE  OF. 

I  1.    Promises  to  answer  for  debt,   de- 
fault, or  mlaoarrlaKe  of  another. 

*Aii  oral  promise  held  not  one  to  answer  for 
the  debt  of  another  within  the  statute  of  frauds. 
— Hedden  v.  Schneblin  (Mo.  App.)  887. 

*An  oral  agreement  to  pay  a  debt  made  with 
the  debtor,  or  some  person  interested  for  him, 
and  founded  on  a  new  and  valid  consideration, 
is  not  within  the  statute  of  frauds.— Hedden  r. 
Schneblin  (Ho.  App.)  887. 


I  8.    Asreementa    not    to    1>e    performed 
iiritliln  one  year. 

*A  parol  insurance  contract  for  more  than  a 
year  Add  not  within  the  statute  of  frauds. — 
American  Cent  Ins.  Co.  v.  Leake  (Ky.)  373. 

An  employment  contract  held  not  obnoxious 
to  the  statute  of  frauds  requiring  contracts  not 
to  be  performed  within  a  year  to  be  in  writing, 
— ^Texarkana  Lumlier  0>.  v.  Leonard  (Tex.  Civ. 
App.)  506. 

S  3.  Real  property  and  estates  and  in- 
terests therein. 
A  deed  conveying  the  exclusive  right  to  In- 
dians to  select  land  as  their  allotments  and  ob- 
tain patents  therefor  conveys  an  interest  in 
real  estate  greater  than  a  lease  for  a  year,  and 
must  be  in  writing.— Taylor  t.  Southerland 
(Ind.  T.)  874. 

*A  sale  of  standing  timber,  not  for  immediate 
severance,  is  a  sale  of  an  interest  in  realty, 
and  must,  to  be  obligatory,  be  in  writing,  and 
signed  by  the  party  to  be  diargedv— King  v. 
Cheatham  (Ky.).751. 

*An  oral  statement  of  mortgagors  of  an  in- 
tention to  not  redeem  held  not  to  affect  their 
right  to  redeem.— Sebree   v.   Thompson   (Ky.) 

lol. 

(  4.    Beqnlsltes  and  snfflciency  of  writ- 
ing;. 

*Under  the  statute  of  frauds  (Rev.  St.  1899, 
I  3418  [Ann.  St  1906,  p.  1951]),  a  written 
memorandum  of  guaranty  of  a  debt  held  suffi- 
cient.— Great  Western  Printing  Co.  v.  Belcher 
(Mo.  App.)  894. 

*A  memorandum  of  guaranty  of  payment  of 
a  bill  for  goods  need  not  state  the  time  of  pay- 
ment; the  presumption  being,  where  no  terms 
of  credit  appear,  that  cash  was  to  be  paid  on 
delivery  of  the  goods.— Great  Western  Print- 
ing Co.  y.  Belcher  (Mo.  App.)  894. 

*TTnder  the  statute  of  frauds  (Rev.  9t.  1899, 
i  3418  [Ann.  St  1906.  p.  1951]).  a  written 
guaranty  of  a  debt  held  not  void  because  the 
guarantor  failed  to  sign  his  first  name  thereto. 
— Great  Western  Printing  Co.  v.  Belcher  (Mo. 
App.)  894. 

S   5.    Operation  and  eCect  of  statnte. 

A  wifrs  verbal  agreement  that  the  rents  of 
land  deeded  to  her,  but  paid  for  by  him,  should  be 
used  for  the  support  of  the  family,  was  not 
within  Ky.  St  1903,  {  470,  requiring  certain 
contracts  to  be  in  writing;  the  contract  being 
wholly  executed  on  his  part— Brooks  v.  Brooks 
(Ky.)  Wri. 

•Ky.  St  1908,  I  470,  held  to  prohibit  a  suit 
by  the  vendee  upon  a  contract  to  sell  standing 
trees  to  be  severed  in  the  future,  when  the  ven- 
dor has  not  signed  the  contract.— King  v.  Cheat- 
ham (Ky.)  751. 

*Free  performance  by  one  party  to  a  con- 
tract held  to  take  the  case  out  of  the  statute 
of  frauds.— Hedden  v.  Schneblin  (Mo.  App.) 
887. 

In  trespass  to  try  title,  certain  improvements 
held  not  sufficiently  substantial  to  warrant  sub- 
mitting to  the  jury  the  question  of  defendant's 
right  to  the  land  under  a  parol  gift — Hutcheson 
V.  Chandler  (Tex.  Civ.  App.)  434. 

In  order  that  equity  mav  sustain  a  parol  gift 
of  land,  possession  must  have  been  taken  and 
substantial  improvements  made  by  the  donee 
upon  the  faith  of  the  gift— Hutcheson  v.  Chand- 
ler (Tex.  Civ.  App.)  «4. 

{   6.    Pleading,  ovldeneo,  trial,   and  re- 
yiow. 

In  forcible  entry  and  detainer,  where  defend- 
ant claimed  that  he  had,  under  a  parol  agree- 
ment for  a  lease  of  the  land  not  to  M  executed 
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within  a  year,  sold  a  part  thereof,  it  was  prop- 
er to  allow  him  to  proye  that  he  waa  required 
b,T  the  contract  to  do  the  •eedinx.— Jones  ▼. 
Commonwealth  (Ky.)  782. 

FRAUDULENT  CONVEYANCES. 

I   1.    Tramsfera  and  tvanssetloBa  iaTallA. 

*Where  mortgagee  is  without  Icnowledge  that 
the  purpose  of  mortgagor  in  executing  the  mort- 
gage is  to  hinder  and  defeat  a  creditor,  his 
lien  is  not  affected  thereby. — Sbive  t.  Merritt 
<Ky.)  368. 

*A  conveyance  by  a  husband  to  his  wife  will 
not  be  set  aside  as  in  fraud  of  creditors  where 
no  intent  to  defraud  is  shown  as  is  necessary 
under  Ky.  St.  1903,  8  1906.— Reece  t.  Golatein 
(Ky.)  963. 

*A  conveyance  of  land  held  fraudulent  and 
void.— St  Francis  Mill  Co.  v.  Sugg  (Mo.)  45. 

i  8.    KlBhta    and    UablUtles    of    partlaa 
and    porchaaera. 

*KnowIedge  by  assignee  of  a  mortgage  of 
mortgagor's  purpose  in  executing  the  same  to 
hinder  and  defeat  a  creditor  does  not  affect  his 
lien,  where  mortgagee  was  without  knowledge 
of  such  fraudulent  intent. — Shive  t.  Merritt 
(Ky.)  308. 

*A  husband's  conveyance  to  his  wife,  in  con- 
aideration  of  love  and  affection,  vested  the  legal 
title  in  her,  subject  to  prior  incumbrances  and 
existing  debts,  if  he  was  insolvent. — Parka  t. 
Worthington  (Tex.  Civ.  App.)  921. 

i  8.     Beatedlea  of  eredltora  and  pitr«Itaa> 
•rs. 

Assignee  of  a  mortgage  held  entitled  to  en- 
join a  sale  of  the  mortgaged  premises  to  satis- 
fy a  judgment  against  mortgagor;  such  sale 
having  been  adjudged  on  mistake  of  counsel  of 
mortgagee  that  mortgage  had  been  paid  by  mort- 
gagor himself.— Shive  v.  Merritt  (Ky.)  868. 

That  mortgagor  requested  the  money  borrow- 
ed to  be  paid  to  bis  wife  is  not  a  fact  of  a 
-character,  of  itself,  to  excite  suspicion  of  mort- 

Sagor's  intent  in  executing  the  mortgage  to  blu- 
er   and    defeat    creditors.— Shive    v.    Merritt 
(Ky.)  368. 

Facts  held  Insufficient  to  justify  the  inference 
that  mortgagee  knew  of  mortgagor's  purpose  in 
executing  the  mortgage  to  hinder  and  defeat  a 
creditor.- Shive  v.  Merritt  (Ky.)  368. 

Evidence  in  an  action  to  set  aside  a  deed  as 
fraudulent  held  to  show  that  the  grantor  was 
insolvent  when  he  made  iL— St.  Francis  Mill 
Co.  V.  Sugg  (Mo.)  46. 

BiVidence  in  an  action  to  set  aside  a  deed  as 
fraudulent  held  to  show  that  the  grantor  in- 
tended to  hinder,  delay,  and  defraud  his  cred- 
itors.- St  Francis  Mill  Co.  v.  Sagg  (Mo.)  45. 

Evidence  in  an  action  to  set  aside  a  deed  aa 
fraudulent  held  to  show  that  the  grantee  knew 
of.  and  participated  in,  the  grantor's  fraudulent 
intent— St  Francis  Mill  Co.  v.  Sugg  (Mo.)  45. 

GAMING. 

t   1*    Crlmlaal  reaponslblUty. 

In  a  trial  for  keeping  a  pool  room,  evidence 
that  there  was  no  disturbance  of  the  peace  in 
the  place  or  annoyance  to  the  neighborhood  was 
inadmissible,  being  immaterial.— Commonwealth 
V.  Huber  (Ky.)  345. 

GARNISHMENT. 

See  "Attachment" ;  "Execution." 

Harmless  error,  see  "Appeal  and  Error,"  i  22. 


I  1.    Idea  of  KanUahmeat  aad  llaMUty 
of  randaKeo. 

*Any  liability  which  an  employfi  could  assert 
against  his  employer  may  be  asserted  against 
the  employer  by  a  creditor  of  the  employ^  gar- 
niabeeing  the  employer.— Buckwalter  v.  Brad- 
ley (KyJ  970. 

i   S.    Froeeedlnca  to  support  or  oaf  oreo. 

In  an  action  against  a  garnishee,  an  instruc- 
tion held  not  objectionable  as  requiring  defend- 
ant to  look  to  the  records  of  the  O.  cinmit 
court  to  determine  the  credits  of  the  party  in- 
tended to  be  garnished.— Citizens'  Bay.  Bank  r. 
Boswell  (Ky.)  1014. 

I  S-     Wr'oncfnl  ataralahiaoat. 

*The  measure  of  damages  for  the  detention  of 
money  in  consequence  of  a  wrongful  garnish- 
ment thereof  ia  normally  the  Jegal  intereat  for 
the  time  deUined.— I<igbtfoot  y.  Murphy  (Tex. 
Civ.  App.)  511. 

An  action  by  a  nonresident  for  damages  in 
consequence  of  a  nonresident  garnishing  in  the 
courts  of  a  aister  state  wages  due  plaintiff  held 
not  to  be  dismissed  in  the  absence  of  proof  of 
certain  facta.— Lightfoot  v.  Murphy  (Tex.  Ciy. 
App.)  511. 

GAS. 

Setting  aside  confirmation  of  gaa  lease,  see  "Jo- 
dicial  Sales." 

GIFTS. 

Charitable  gifta,  see  "Charities." 

S   1.    later  tItos. 

*To  constitute  a  valid  gift,  there  mast  be  an 
actual  delivery  of  the  property  by  which  the 

?irt  ia  perfected.— Williams  ^.  Johnston  (Ark.) 

•A  gift  of  all  plaintiffs  property  to  the  head 
of  a  religious  sect  voluntarily  made,  held  not 
subject  to  revocation.— Williams  y.  Johnston 
(Ark.)  789. 

*An  absolute  gift  inter  yivos,  perfected  by 
delivery,  cannot  be  revoked  by  the  donor.— 
Williams  v.  Johnston  (Ark.)  789. 

A  certain  writing  held  not  a'n  irreyoeaUe  gift 
inter  vivoe.— Puff  y.  Puff  (BCy.)  332. 

*In  a  gift  inter  vivos  the  donor  must  not  only 
part  with  possession  of  the  property,  but  with 
dominion  over  it. — McCoy's  Adm'r  y.  McCoy 
(Ky.)   1081. 

'Certain  evidence  held  to  contain  all  the  ele- 
ments necessary  to  show  a  complete  delivery 
of  a  bank  pass  book  whether  the  transaction 
was  treated  as  a  gift  intervivoa  or  causa  mor- 
tis.—McCoy's  Adrn^r  y.  McCoy  (Ky.)  1081. 

'There  may  be  a  gift  of  money  on  deposit  in 
a  bank  by  the  delivery  of  the  pass  book  whether 
it  lie  a  savings  bank  or  an  ordinary  deposit 
bank.— McCoy's  Adm'r  y.  McCoy  (Ky.)  1031. 

*0n  the  issue  as  to  whether  or  not  there  was 
a  gift  of  money  on  deposit  in  a  bank,  evidence 
that  previous  to  the  gift  the  donor  had  expressed 
an  intention  to  leave  the  property  to  the  donee 
held  admissible.- McCoy's  Adm'r  v.  Mc(3oy  (Ky.) 
1031. 

{  S.  Oaasa  mortis. 

*A  gift  causa  mortis  is  one  by  a  tick  person 
who,  apprehending  his  dissolution,  delivers  or 
canses  to  be  delivered  to  another  the  possessiMi 
of  any  personal  goods  to  keep  as  bis  own  in  case 
of  the  donor's  death.— McCoy's  Adm'r  y.  McCoy 
(Ky.)  1031. 
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GOOD  FAITH. 

Of  jurchaser,  see  "Bills  and  Notes,"  i  3 ; 
"Fraudulent  Conveyances,"  I  2 ;  "Vendor  and 
Purchaser,"  I  4. 

GOVERNOR. 

Approval  of  biUs,  see  "Statute*,"  M. 

GRAND  JURY. 

See  "Indictment  and  Information." 
Libelous    communication*   to,    see    "Libel    and 
Slander,"  i  3. 

GRANTS. 

Of  public  lands,  see  "Public  Lands." 

GUARANTY. 

See  "Principal  and  Surety." 

Collateral  attack  on  appointment  of  guardian, 

see  "Judgment,"  {  6. 
Quardian  ad  litem,  see  "Infants,"  |  1. 
Power  of  clerk  of  court  to  appoint  guardian,  see 

"Clerks  of  Court." 
Requirements  of  statute  of  frauds,  see  "Frauds, 

Statute  of,"  i  1. 

i   1.    Be^nlaltes  and  ▼alidity. 

*A  promise  to  pay  an  existing  debt  of  anoth- 
er, wjthout  any  new  consideration,  is  void. — 
Hedden  v.  Schneblin  (Mo.  App.)  887. 

I  2.     OoBstraotlon  and  operation. 

The  employment  of  the  word  "guaranty"  im- 
plies, when  it  does  not  appear  to  the  contrary, 
that  the  entire  matter  was  one  concurrent  act, 
and  the  contract  of  guaranty  was  part  of  the 
original  agreement,  supported  by  the  same  con- 
sideration.—Great  Western  Printing  Co.  v.  Bel- 
cher (Mo.  App.)  8d4. 

•The  general  rale  is  that,  if  a  contract  of 
guaranty  is  absolute,  the  liability  of  the  guaran- 
tor is  commensurate  with  that  of  the  principal, 
and  hence,  where  no  proof  of  demand  of  pay- 
ment is  necessary  as  against  the  principal,  none 
need  be  proved  as  against  the  guarantor. — Great 
Western  Printing  Co.  v.  Belcher  (Mo.  App.)  894. 

GUARDIAN  AND  WARD. 

I    1.    Appointmant,      onaUflcatloB,      and 
ten-ore  of  Knardian. 

Under  Mansf.  Dig.  «  3462,  3465,  3466  (Ind. 
T.  Ann.  St.  1899,  {i  2358,  2361,  2362),  the  Unit- 
ed States  court  held  to  have  no  power  to  con- 
firm an  appointment  by  the  clerk  of  the  court  of 
a  guardian  of  minora  made  over  the  protest  of 
the  father  of  the  minors.— Hudson  v.  Von  Weise 
(Ind.  T.)  002. 

S  »' 


i  3.    Sales  and  eonveyanoes  under  erder 
of  eonrt. 

A  sale  by  a  guardian,  made  under  a  general 
order  of  court,  without  competition,  and  private, 
is  advisory  only,  and  the  court  in  its  discretion 
may  confirm  or  ignore  it.— In  re  Berryhill's  Es- 
tate (Ind.  T.)  847,  850. 

Under  Ky.  St.  1903,  I  2030,  authorizing  a 
guardian  to  compromise  any  controversy  con- 
cerning the  ward's  lands,  on  such  a  compro- 
mise, the  court  held  to  have  implied  authority 
to  direct  a  conveyance  of  the  ward's  interest. 
— Skidmore  t.  (Ximberland  Valley  Land  Co. 
(Ky.)  390. 

HABEAS  CORPUS. 

•Courts  of  Texas  held  to  have  jurisdiction  ir 
habeas  corpus  proceedings  to  determine  the  ci"- 
todv  of  an  infant— Campbel  v.  Stover  (Tej  > 
1047. 

HANDWRITING. 

Elxpert  testimony,  see  "Evidence,"  ^  10. 

HARMLESS  ERROR. 

In   civil  actions,  see   "Appeal   and   Error,"   H 

20-24. 
In  criminal  prosecutions,  see  "Criminal  La^c 

S23. 

HAWKERS  AND  PEDDLERS. 

Licenses  to,  see  "Licenses,"  ^  1. 

HEARSAY  EVIDENCE. 

In  dvil  actions,  see  "Evidence,"  |  7. 
In  criminal  prosecutions,  see  "Criminal  La^ 
(  6. 

HEIRS. 

See  "Descent  and  tMstribution." 

HIGHWAYS. 

See  "Municipal  Corporations,"  «  7,  8;  "Naviga- 
ble Waters,"  {  1. 

Accidents  at  railroad  crossingB,  see  "Railroad?," 
S  6. 

Discharge  of  weapon  on  public  highway,   see 
"Weapons."  ^  .       „  .  , 

In  cities,  see  "Municipal  Corporations,     8  5.  ^^ 

Injunction  to  highway  officers,  see    Injunction, 
1  2. 


Ovstody  and  oare  of  ward's  person 
and  estate. 

Where  one  makes  a  sealed  bid  under  an  un- 
authorized bidding  for  a  lease  of  an  Infant's 
{(roperty  subsequent  to  the  procurement  of  a 
ease  from  the  guardian  he  abandons  his  right 
under  the  lease.— In  re  Berryhill's  Estate  (Ind. 
T.)  847,  850. 

The  court,  on  directing  that  a  leasing  by  a 
guardian  shall  be  made  oy  virtue  of  an  open, 
public  bidding  held  required  to  confirm  the  bid 
of  the  highest  bidder  and  direct  the  execution 
of  a  lease  to  him.— In  re  Berryhill's  Eistate 
(Ind.  T.)  847,  850. 

•A  lease  by  a  natural  guardian  held  void.— 
Pilgrim  V.  Mcintosh  (Ind.  T.)  858. 

•Point  annotated. 


See  "Sunday." 


HOLIDAYS. 


HOMESTEAD. 


See  "Exemptions." 

Election    between    homestead    and    dower,    see 

"Dower,"  §  2. 
Of  Indians,  see  "Indians,"  I  1. 

I    1.    Nature,  acquisition,  and  extent. 

•A  homestead  may  be  acquired  in  land  held 
by  husband  and  wife  Jointiy  or  as  tenants  by 
entireties. — Gannon  t.  Moore  (Ark.)  139. 

{    S.    Transfer  or  inonmbranee. 

•A  mortgage  or  trust  deed  given  on  a  home- 
stead by  the  owner  and  his  wife,  is  void,  no  mat- 
ter what  method  was  adopted  to  fix  a  lien  there- 
See  syllabna. 
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by  or  how  Arm  the  belief  that  a  lien  could  be 
created.— Hall  v.  Jennings  (Tex.  Ciy.  App.)  489. 

The  lender  of  money  is  charKeable  with  the 
knowledge  of  her  agent  that  a  deed  to  secnre  a 
loan  was  an  attempt  to  place  a  lien  on  a  home- 
stead contrary  to  law,  unless  collusion  between 
the  agent  and  the  borrower  to  deceive  and  de- 
fraud the  lender  is  shown. — Hall  v.  Jennings 
(Tex.  Ci7.  App.)  489. 

Hie  knowledge  of  an  agent  that  conveyances 
of  a  homestead  were  not  intended  as  deeds,  but 
as  a  security  for  a  loan,  held  to  bind  the  prin- 
cipal.—Hall  V.  Jennings  (Tex.  Civ.  App.)  489. 

'Evidence  considered,  and  held  to  show  that 
defendant  in  an  action  to  quiet  title  against  a 
mortgage  on  a  homestead  was  not  a  bona  fide 
purchaser.— Hall  v.  Jennings  (Tex.  Civ.  App.) 

{  3.    RlKhts  of  snrHvliig!  hnabuid,  wife, 
oIilldr«ii,  or  heirs. 

'Minor  children  of  the  deceased  owner  of  a 
homestead  held  not  entitled  to  the  entire  rents 
thereof  until  after  the  surviving  wife  had  aban- 
doned her  rights  thereto.— Stubbs  v.  Pitts  (AA.) 
1110. 

The  fact  that  a  widow  has  lost  the  right  to 
recover  her  portion  of  the  rents  of  the  nome- 
Btead  of  her  deceased  husband,  either  through 
laches  or  limitations,  does  not  vest  the  right 
to  recover  such  rents  in  the  children  until  they 
have  recovered  possession  of  the  homestead  from 
the  adverse  holder.— Stubbs  v.  Pitts  (Ark.)  1110. 

*0n  the  death  of  a  hosband,  leaving  a  wife 
and  minor  children,  the  wife  held  entitled  to 
one-half  of  the  rents  of  the  homestead  and  the 
children  during  their  minority  to  the  other  half. 
-Stubbs  V.  Pftts  (Ark.)  1110. 


sent,    valTsr,    or    forfel- 


8   4.    Abando: 
tore. 

*Where  a  homestead  right  has  vested  In  one^ 
the  subsequent  death  of  his  wife  or  children  or 
removal  of  the  children  by  marriage  or  on  ac- 
count of  reaching  their  majority  cannot  divest 
him  of  it.— Kothwell  v.  Rothwell  (Ky.)  276. 

*A  voluntary  conveyance  of  a  homestead, 
though  operating  as  a  fraud  on  the  creditors  of 
the  grantor,  will  not  be  set  aside  at  the  suit  of 
the  creditors.— Rothwell  v.  Rothwell  (Ky.)  270. 

*A  voluntary  conveyance  of  a  homestead,  re- 
serving to  the  grantor  the  rents  thereof  for 
life,  held  not  to  amount  to  a  waiver  of  his  riebt 
to  the  homestead.- Rothwell  v.  Rothwell  (Ky.) 
270. 

*One  who  voluntarily  abandoned  his  home- 
stead, and  who  for  16  years  never  resided  there- 
on, nor  received  any  profits  therefrom,  lost  his 
right  to  it  as  a  homestead,  and  it  was  not  ex- 
empt property.— llartin  v.  Smith  (Ky.)  810. 

{  5.    Proteotioa     mad     emforeement     at 
rlKhta.     . 

'Statement  of  homestead  right  of  widow  and 
minor  children,  under  Ky.  St  1903,  i  1707,  in 
view  of  sections  1702,  1703,  1705,  where  the 
proper^  used  as  a  homestead  is  of  greater  value 
than  11,000.— Warren's  Adm'r  t.  Warren  (Ky.) 
754,  1199, 

HOMICIDE. 

Acts  and  declarations  of  conspirators,  see  "Orim- 
inal  Lew,"  |  6. 

Admissibility  of  evidence  taken  at  preliminary 
examination,  see  "Criminal  Law,"  {  6. 

Arguments  and  conduct  of  counsel,  see  "Crim- 
inal Lew,"  I  10. 

Competency  of  witnesses  in  general,  see  "Wit- 
nesses," t  1- 

Conduct  and  deliberations  of  Jury,  see  "Criminal 
Law,"  I  15. 


Continuance   In  general,  see  "CMminsl  Iaw." 

{  7. 
Corroboration  of  witness,  see  "Witnessea/*  {  3, 
Harmless  error  In  general,  see  "Oiminal  L>ai^'' 

I  23. 
Hearsay  evidence,  see  "Criminal  Law,"  I  6. 
Opinion  evidence,  see  "Criminal  Law."  f  6. 
Reception  of  evidence,  see  "Criminal  Law,"  f  9. 
Remarks  and  conduct  of  judge,  see  "Crinunal 

Lew,"  I  8. 
Requests  for  instructions,  see  "Criminal  Law." 

I  13. 
Review  as  dependent  on  presentation  in  lower 

court  of  ground^  of  review,  see   "Criminal 

Iaw,"  I  19. 
Review  as  dependent  on  record  on  appeal  or 

writ  of  errtfr,  see  "Criminal  Law,"  f  21. 
Sufficiency  of  inatmctions,  see  "Criminal  Law," 

i  12. 
Variance    between    indictment    and    proof,    see 

"Indictment  and  Infonnatton,"  |  S. 

S    1.    Murder. 

Ill  will  is  not  the  only  element  of  malice  which 
would  make  a  killing  malicious,  and  therefore 
murder,  but  any  other  unlawful  cause  or  motive 
Is  sufficient.— Driggers  v.  United  States  (Ind.  T.) 
1166. 

I  S.   Manslaughter. 

•Under  Mansf.  Dig.,  H  1532,  1633,  1584  and. 
T.  Ann.  St.  1899,  H  875,  876,  877),  there  is  no 
such  offense  as  inTOIuntary  manslaughter. — Car- 
ney V.  United  States  (Ind.  T.)  60& 

i   3.    Ezenaable  or  JastlflaUe  hoasleide. 

•Instruction  on  self-defense  held  to  correctly 
state  the  law.— Green  v.  United  States  (Ind.  T.) 
1159. 

The  mere  placing  of  his  hand  by  decedent  on 
a  post  not  for  the  purpose  of  destroying  the 
fence,  but  to  pull  it  down  to  make  a  gap  through 
which  to  drive  his  cattle  held  not  a  felony  witn- 
In  Mansf.  Dig.  |  1665  [Ind.  T.  Ann.  St.  1899, 
i  1008],  justifying  a  killing  under  section  1547, 
Mansf.  Dig.  rind.  T.  Ann.  St.  1899,  (  890].— 
Driggers  v.  United  States  (Ind.  T.)  1166. 

(  4.    Srldenee. 

•The  question  of  identity  of  a  person  describ- 
ed in  an  indictment  for  murder  with  the  one 
in  the  evidence  held  for  the  jury.— Bennett  y. 
State  (Ark.)  928. 

•In  a  prosecution  for  murder  against  a  boy 
under  14  years  of  age,  evidence  examined,  and 
held  insufficient  to  support  a  verdict  of  guilty. 
— Kear  v.  State  (Ark.)  1097. 

•Threats  against  accused  by  decedent  are  not 
admissible  on  the  issue  of  self  defense,  where 
the  undisputed  evidence  shows  the  decedent  was 
not  the  aggressor  at  the  time  he  was  killed.— 
Black  y.  State  (Ark.)  1104. 

In  prosecution  for  homicide,  certain  evidence 
held  immaterial.— Bell  r.  State  (Arte.)  llOa 

•On  a  trial  for  assault  with  intent  to  kill, 
evidence  of  a  previous  assault  by  prosecutor  and 
others  on  defendant  held  not  erroneously  ex- 
duded.-'Roper  v.  United  States  (Ind.  T.)  581 

In  a  manslaughter  trial,  evidence  as  to  warn- 
ings given  defendant  against  decedent  fc«M  In- 
admissible.— Commonwealth  v.  Thomas  (Ky.) 
326. 

•In  a  homicide  trial,  threats  not  actually  di- 
rected against  defendant,  or  even  communicat- 
ed to  him,  held  admissible.— Commonwealth  t. 
Thomas  (Ky.)  326. 

•In  a  manslaughter  trial,  evidence  held  ad- 
missible as  tending  to  show  that,  while  angry, 
decedent  sought  a  member  of  the  police  force 
to  which  defendant  belonged. — Commonwealth  t. 
Thomas  (Ky.)  326. 


*Polat  aaaotated.   See  syUabva. 
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■•In  a  manslangfater  trial,  evMence  Jield  taad- 
missible  to  show  that  before  the  killing  dece- 
dent was  looking  for  some  one  for  thepurpoae 
of  attack.— Commonwealth  v.  Thomas  (Ky.)  a28. 

♦In  a  prosecution  for  homicide,  evidence  of 
prior  attempts  on  the  life  of  deceased  and  other 
members  of  the  family  held  competent— Holder 
V.  State  (Tenn.)  22B. 

*In  a  prosecution  for  homicide,  circnmst^n- 
tlal  evidence  held  sufficient  to  sustain  a  convic- 
tion of  murder.— Holder  v.  State  (Tenn.)  225. 

i   6.    Trial. 

'Instructions  on  the  right  to  kill  in  gelf-de- 
fense  held  properly  refused. — Black  v.  State 
<Ark.)  1104. 

'Under  the  statute  (Mansf.  Dig.)  a  person 
on  trial  for  manslaughter  ia  entitled,  npon  re- 
quest, to  have  the  jury  determine  the  punish- 
ment on  finding  him  guilty.— Carney  r.  United 
States  (Ind.  T.)  606. 

Instmctions  on  murder  and  malice  afore- 
thonght,  when  considered  with  other  instruc- 
tions, held  not  to  eliminate  right  of  self-defense. 
—Green  t.  United  States  (Ind.  T.)  1159. 

A  charge  on  a  trial  for  murder  as  to  mutnal 
combat  held  correct.— Dricgers  t.  United  States 
(Ind.  T.)  1166. 

The  law  of  self-defense  held  properly  present- 
ed in  an  instruction  on  a  trial  for  murder.— 
Driggers  v.  United  States  (Ind.  T.)  1166. 

'Evidence  in  a  manslaughter  trial  held  to 
justify  the  court  in  instructing  on  self-defense. 
—Commonwealth  t.  Thomas  (Ky.)  826. 

f  6.     Appeal  and  error. 

On  a  trial  for  murder,  certain  evidence  In 
corroboration  of  a  witness  sought  to  be  im- 
peached, though  erroneously  admitted,  held  not 
to  constitute,  prejudicial  error.— Driggera  v. 
United  States  (fnd.  T.)  1166. 


HOUSEBREAKING. 

See  "Burglary." 

HUSBAND  AND  WIFE. 

See  "Divorce";  "Dower";  "Marriage." 

Acquisition  of  homestead,  see  "Homestead,"  1 1. 

Adultery,  see  "Adultery." 

Competency  as  witness,  see  "Witnesses,"  |  1. 

Receivership  of  community  property,  see  "Re- 
ceivers," I  1. 

Reqnirementa  of  statute  of  frauds  as  to  agree- 
ment of  wife,  see  "Frauds,  Statnte  of,"  f  6. 

Righta  of  survivor,  see  "Descent  and  Distribu- 
tion," I  2:  "Homestead,"  g  8. 

Subjecta  and  titles  of  statutes,  see  "Statutes," 
»  2. 

Transaction  between  as  creating  resniting  trust, 
see  "Trusts,"  i  1. 

Transactions  between  as  in  fraud  of  creditors, 
see  "Fraudulent  Conveyances,"  H  1,  2. 

Validity  of  retrospective  laws  relating  to  es- 
tates of,  see  "Onstitutional  Law,"  {  3. 


{  1.  Mutual  Hsbta,  datles.  and  UaUU- 
ties. 

Evidence  held  to  support  a  finding  that  a 
contract  for  the  sale  of  the  land  was  made  to 
husband  and '  wife  jointly.— Roach  v.  Ricliard- 
son  (Ark.)  538. 

•Where  a  Iwnd  for  title  was  executed  to  hus- 
band and  wife  during  the  marriage,  their  equi- 
table estate  was  one  by  the  entirety,  so  that 
on  the  husband's  death  the  wife,  on  obtaining 
a  deed,  took  free  from  any  claim  by  the  hns- 
]>and's  heirs.— Roach  v.  Richardson  (Ark.)  538. 


i  S.    Wife's  separate  estate. 

*A  note  received  from  half  the  proceeds  of 
communityproperty  held  the  wife's  property. — 
Harris  v.  Harris  (Ky.)  387. 

A  title  bond  executed  by  married  women  while 
the  general  statutes  were  in  force  held  invalid 
as  an  executory  contract. — Campbell  v,  Virginia 
Iron,  Coal  ft  Coke  <>>.  (Ey.)  770. 

•Under  Oen.  St.  c-  52,  art.  2,  i  3,  and  chap- 
ter 24,  U  19,  20,  the  ^rivv  examination  of  a 
married  woman  conveying  her  interest  as  heir 
of  the  deceased  owner  of  real  estate  held  nec- 
essary.—Campbell  V.  Virginia  Iron,  Coal  &  (Toke 
Co.  (Ky.)  770. 

i  3.    Aetloas. 

Under  Ky.  St.  1903,  I  2127.  a  prima  facie 
case  hM  made  out  in  behalf  of  a  married  wo- 
man sned  on  a  note  signed  by  her  and  her  hus- 
band.—Black  V.  McCarley's  Bx'r  (Ky.)  087. 

Under  Kv.  St.  1903,  |  2127,  parol  evidence 
held  admissible  in  action  on  a  note  signed  by  a 
husliand  and  wife  to  show  that  the  wife  was  on- 
ly a  surety.— Black  v.  McCarley's  Ex'r  (Ky.) 
987. 

I   4.    Oommiiiilty  i^opertr. 

•The  property  acquired  by  husband  and  wife 
during  marriage,  otherwise  than  by  gift,  de- 
vise, or  descent,  held  community  property. — 
Merrell  v.  Moore  (Tex.  Civ.  App.)  514. 

•The  right  of  a  wife  to  iter  share  in  the  com< 
munity  property  acquired  by  her  husband  held 
not  forfeited.- Merrell  v.  Moore  (Tez.  Civ.  App.) 
5l4. 

•The  wife's  rights  in  the  commanity  property 
an  not  forfeited  by  the  mere  existence  of  cause 
for  divorce.— Merrell  v.  Moore  (Tex.  Civ.  App.) 
614. 

•Purchase  of  land  by  a  married  woman  held 

presumptively  made  ^th   community  funds.— 
Parks  V.  Worthlngton  (Tex.  Civ,  App.)  921. 

HYPOTHETICAL  QUESTIONS. 

To  expert  witness,  see  "Eridence,"  t  10. 

ILLEGITIMATE  CHILDREN. 

See  "Bastards." 

IMPEACHMENT. 

Of  record,  see  "Appeal  and  Eirror,"  |  9. 
Of  witness,  see  "Witnesses,"  {  3. 

IMPLIED  CONTRACTS. 

See  "Account  Stated";  "Money  Lent";  "Money 
Received." 

IMPRISONMENT. 

See  "Arrest" ;  "False  Imprisonment'* 
Habeas  corpus,  see  "Habeas  Corpus." 

IMPROVEMENTS. 

By  life  tenant,  see  "Life  Estates." 
Liens,  see  "Mechanics'  Liens." 
Public  improvements,  see  "Municipal  Corpora- 
tions," f  5. 

INCOMPETENT  PERSONS. 

See  "Insane  Persons." 


•Point  annotated.    See  syllabaa. 
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INCORPORATION. 

See  "Corporations,"  ^  \. 

INCUMBRANCES. 

On  homestead,  see  "Homestead,"  %  2. 

INDEBTEDNESS. 

Of  fraudulent  grantor,  see  "Fraudulent  Convey- 
ances," I  1. 

INDEMNITY. 

See  "Guaranty" ;  "Principal  and  Surety." 

INDIANS. 

Competency  of  witness  as  to  law  of  Chickasaw 
Nation,  see  "Witnesses,"  t  1. 

t  1.    Xiamda. 

Where  minor  Indian  allottees  rented  the  land 
to  the  plaintiff,  a  snblease  to  defendants,  os- 
tensibly for  agricultural  purposes,  but  really 
for  grazing,  held  in  Violation  of  treaty  proyed 
March  1,  1901,  and  supplemental  treaty  of  June 
30,  1902,  and  was  therefore  void.— Mualcogee 
I>and  Co.  v.  MuUins  (Ind.  T.)  586. 

The  word  "paragraph"  held  used  in  the  sense 
of  "section"  In  Act  Cong.  June  30,  1902,  c. 
1323,  32  Stat.  603,  {  16,  as  to  conveyances  of 
lands  by  Indians  being  void.— Alfrey  ▼.  Colbert 
(Ind.  T.)  638. 

A  deed  by  an  Indian  after  becoming  of  age 
held  an  attempt,  not  permissible  under  Act  June 
30,  1902,  c.  1323,  32  Stat.  503,  <  16,  as  modi- 
fied by  Act  April  21,  1904,  c.  1402,  33  Stat 
204,  to  ratify  his  void  deed  made  when  a  minor. 
— Aifrey  t  Colbert  (Ind.  T.)  63& 

A  minor  Indian,  having  misrepresented  him- 
self to  be  of  age,  held  projwrly  required  to  re- 
fund the  consideration,  on  maintaining  suit  to 
set  aside  his  deed,  void  under  Act  Jnne  30. 
1902,  c.  1323,  82  SUt  603.  f  16,  as  modified 
by  Act  April  21,  1904,  c.  1402,  33  Stat.  204.— 
Aifrey  v.  Colbert  (Ind.  T.)  CSa 

Misrepresentation  by  a  minor  Indian  as  to 
his  age  held  not  to  prevent  his  maintaining 
suit  to  set  aside  his  deed  declared  void  by  Act 
Jnne  30,  1902.  c.  132.3,  32  Stat.  503,  f  16,  as 
modified  by  Act  April  21,  1904,  c.  1402,  83 
Stat.  204.— Aifrey  v.  Colbert  and.  T.)  638. 

Under  Act  June  28,  1808,  c.  617,  30  Stat  607. 
Act  March  1,  1001,  c.  676,  i  7,  81  Stat.  863 
and  Act  June  30,  1902.  c.  1362.  |  16,  32  Stat. 
643.  relating  to  the  transfer  of  Creek  Indian 
land,  etc.,  an  agreement  to  convey  land,  made  by 
a  Creek  freedman  not  of  Indian  blood,  is  invalid, 
and  the  subsequent  passage  of  Act  April  21, 
1904,  c.  1402,  33  Stat,  204,  removing  the  restric- 
tions as  to  right  of  sale  from  those  not  of  Indian 
blood,  would  not  validate  it.— Harris  v.  Hard- 
ridge  (Ind.  T.)  826. 

A  contract  to  buy  an  Indian  allottee's  land 
held  void,  under  Act  Cong.  June  28,  1898,  c. 
617,  I  29,  30  Stat.  p.  507,  and  Act  July  1,  1002, 
c.  1362,  32  Stat.  p.  642.— Kelly  ▼.  Harper  (Ind. 
T.)  829. 

Act  Cong.  June  28,  1898,  known  as  the  "Cur- 
tis Bill"  (Act  June  28,  1898,  c.  617,  80  Stat 
495).  held  not  to  terminate  the  interest  of  a 
Creek  Indian  in  a  town  lot  unimproved  by  him, 
but  improved  by  one  to  whom  he  had  leased  it— 
W.  O.  Whitney  Lumber  &  Grain  Co.  v.  Crab- 
tree  (Ind.  T.)  862: 


A  deed  among  citizens  of  the  C!hoctaw  Nation 
construed.— Taylor  y.  Southerland  (Ind.  T.) 
874. 

A  contract  based  upon  an  agreement  between 
a  white  man  and  an  intermarried  Indian  citizen 
to  procure  Indian  lands,  void  under  Act  Cong. 
June  28,  1898,  c.  517,  {  29,  80  Stat  p.  607,  and 
Act  Cong.  July  1,  1902,  c  1362,  W  Stat  p. 
642,  will  not  be  specifically  enforced. — Sayer  v. 
Brown  (Ind.  T.)  ST7. 

An  illegal  contract  for  the  conveyance  of  In- 
dian lands  between  a  white  man  and  an  inter- 
married Indian  citizen  held  not  legalized  by  th» 
subsequent  enactment  of  Act  Cong.  April  21, 
1904,  c.  1402,  33  Stat  p.  204,  removing  restric- 
tions upon  lands  other  than  homesteads  as  to 
intermarried  citizens.— Sayer  ▼.  Brown  (Ind.  T.) 
877. 

The  homestead  of  a  Chickasaw  Indian  dif- 
fers in  no  particular  from  the  "surplus"  or  oth- 
er half  of  bis  land,  except  in  the  length  of 
time  daring  which  it  is  made  inalienable.— 
Hayes  v.  Barringer  (Ind.  T.)  037. 

Under  the  express  provisions  of  Supplemen- 
tal Agreement  §  12.  ratified  by  Act  Cong.  July 
1,  1902,  c.  1362,  82  Stat  041,  the  devise  of 
the  homestead  of  a  Chickasaw  Indian  within 
21  years  from  the  date  of  allotment  is  void. — 
Hayes  v.  Barringer  (Ind.  T.)  937. 

Under  Act  Cong.  March  2,  1895,  c.  188,  28 
Stat  007,  relating  to  allotments  of  land  to 
Quapaw  Indians,  and  a  patent  issued  thereun- 
der, land  held  not  alienable  by  an  heir  of  th« 
allottee  for  25  years  from  the  date  of  the 
patent— Goodrum  v.  Buffalo  (Ind.  T.)  942,  914. 

§  S.    Aetlona. 

In  a  suit  by  an  employe  of  the  Muskogee  Na- 
tion, pursuant  to  an  act  of  its  council,  based 
on  his  wrongful  discharge',  a  third  person  em- 
ployed subsequent  to  such  discharge  held  a 
necessary  party.— Porter  v.  Murphy  (Ind.  T.) 
658. 

In  a  suit  by  an  employ^  of  the  Mnskogee  Na- 
tion, pursuant  to  an  act  of  the  council  thereof, 
based  on  wrongful  discharge,  the  Muskogee  Na- 
tion is  not  a  necessary  party.— Porter  t.  Mur- 
phy (Ind.  T.)  658. 

Where  plaintiff,  a  Choctaw  Indian,  sought  to 
recover  possession  of  certain  land  leased  to  de- 
fendants, and  did  not  controvert  their  affirma- 
tive defense  that  she  held  her  full  complement 
of  other  land  and  that  the  land  in  question  had 
been  segregated  from  allotment,  plaintiff  could 
not  recover.— Fisk  v.  Arnold  (Ind.  T.)  824. 

S  3.  JvrlsdletioB  and  (OTenaieBt  of 
fmdiaa  ooantry  and  reserratloas 
la  K«aeTal. 

A  discharge  of  an  attorney  employed  by  an 
Indian  nation  held  unjustifiable. — Porter  v.  Mur- 
phy (Ind.  T.)  65& 

Conceding  that  the  position  of  attorney  for 
the  Muskogee  Nation  Is  in  the  nature  of  an 
ofiice,  the  attorney  cannot  be  removed  except 
after  hearing.— Porter  r.  Murphy  (Ind.  T.)  6a3. 

An  act  of  the  council  of  the  Muskogee  Nation 
held  not  to  create  an  office,  but  merely  to  au- 
thorize an  employment. — Porter  v.  Murphy  (Ind. 
T.)  658. 

{  4.  Introdneljis  liquors  imte  Tudtaa 
oonntrr^, 
*Act  Cong.  March  1.  1805,  e.  14S.  |  &  28. 
Stat  697.  making  it  unlawful  to  order  a  liquor 
dealer  without  the  territory  to  send  into  the 
territory  intoxicating  liquor,  or  to  receive  it  in 
the  territory  on  the  strength  of  the  order,  is  in 
force  in  Indian  Territory  and  has  been  since- 
its  enactment.— Burch  v.  United  States  (Ind.  T4- 
619. 
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I  5.  Ooremaient  and  Uiws  of  Tiidlaii 
Territory  SBd  Inluililtanto  thera- 
of. 

Where  a  clerk  in  the  office  of  the  commiBaion- 
er  of  the  five  ciyilized  tribes  in  Muskogee,  Ind. 
T.,  who  kept  the  Creek  roll  in  his  office,  took 
the  roll  from  the  office  with  the  intent  to  make 
a  copy  thereof,  the  taking  wae  fraudulent  with- 
in the  meaning  of  Rev.  St.  U.  S.  i  5406  [U.  S. 
Comp.  St.  1901,  p.  3058].— Martin  y.  United 
States  (Ind.  T.)  678. 

A  clerk  in  the  office  of  the  commissioner  of 
the  five  civilized  tribes  in  Muskogee,  Ind.  T., 
held  to  have  had  the  custody  of  a  certain  rec- 
ord within  the  meaning  of  Bev.  St.  U.  S.,  i 
5408  [U.  S.  Comp.  St.  1901.  p.  3658].— Martin 
V.  United  States  (Ind.  T.)  678. 

A  clerk  in  the  office  of  the  commissioner  of 
the  five  civilized  tribes  in  Muskogee,  Ind.  T., 
held  an  officer  within  the  meaning  of  Rev.  St. 
V.  S.,  §  5408  [U.  S.  Comp.  St.  1901,_p.  3658].— 
Martin  v.  United  States  (Ind.  T.)  678. 

Under  Act  CJong.  June  28,  1898,  c.  517,  30 
Stat.  495,  the  question  whether  land  attempted 
to  be  devised  was  alienable  held  to  be  for  the 
United  States  courts.— Hayes  v.  Barringer  (Ind. 
T.)  937. 

The  courts  of  the  Chickasaw  Nation  held  to 
have  jurisdiction  of  the  probate  of  a  will  un- 
der Act  Cong.  June  28,  1898,  c.  517.  30  Stat. 
493.  and  Act  Cong.  April  28,  1904,  c.  1824,  33 
Stat.   573.— Hayes  v.  Barringer  (Ind.  T.)  937. 

INDICTMENT  AND  INFORMATION. 

Againtt  partiovlar  daiiet  of  pertoni. 
Bank  officers,  see  "Banks  and  Banking,"  {  3. 

For  particvlar  offentet. 
See   "Adultery";    "Disorderly    House";    "For^ 

gery";  "Malicions  Mischief";  "Perjury,"  |  1. 
Against  banking  laws,  see  "Banks  and  BanX- 

inp,"  S  3. 
Against  election  laws,  see  "Elections,"  {  2. 
Against  liquor  laws,  see  "Intoxicating  I/iquors," 

I  5. 
Criminal  libel,  see  "Iiibel  and  Slander,"  {  3. 

I  1.  Finding  and  flling  of  ludletment 
or  presentment. 

A  second  indictment  returned  upon  the  quash- 
ing of  the  first  held  valid.— Renfroe  v.  State 
(Ark.)  542. 

•Kirby's  Dig.  2213,  in  connection  with  sec- 
tions 2212,  2214,  held  not  to  prevent  a  grand 
jury,  of  its  own  motion,  taking  up  a  charge  and 
returning  an  indictment  after  dismissal  of  the 
charge.— Marshall  v.  State  (Ark.)  934. 

I  2.  FUinc  and  formal  requisites  of  in- 
formation or  complaint. 

An  information  presented  in  the  county  court 
is  not  vitiated  by  a  misstatement  of  the  term 
of  its  presentation. — Smith  v.  State  (Tex.  Cr. 
App.)  899. 

§  3.  Beqnlcltes  and  snflolenoT  of  aoon- 
■ation. 

*An  indictment  alleging  former  convictions  of 
defendant  for  felonies  need  not  allege  that  snch 
conrietions  had  not  been  vacated  or  reversed; 
that  being  a  matter  for  the  defense. — Qragg  ▼. 
Commonwealth  (Ky.)  285. 

•A  defendant  accused  of  burglary  held  not  en- 
titled to  a  bill  of  particulars  setting  forth  the 
day  on  which  the  offense  was  committed. — Drake 
v.  Commonwealth  (Ky.)  1000. 

i  4.  Joinder  of  partlesi  oSenses,  and 
eonnts.  dnpllolty,  and  oleotiou. 

•Rev.  St.  1899,  {  2524  [Ann.  St.  1906,  p. 
1.504],  providing  that  an   indictment  may  con- 


tain counts  for  different  degrees  of  an  offensie. 
does  not  apply  where  the  crime  is  not  divided 
by  statute  and  cannot  be  separated  into  de- 
grees.- SUte  v.  McKee  (Mo.  App.)  486. 

*An  indictment  may  charge  adultery  and  for- 
nication in  separate  counts. — Garland  v.  State, 
(Tex.  Cr.  App.)  898. 

I  5.     Motion   to    qnash    or    dismiss,    and 
demnrrer. 

In  prosecution  for  homicide,  variance  in  in- 
dictment held  merely  clerical  error,  and  not 
ground  for  demurrer  or  motion  to  quash. — Bell 
v.  Sute  (Ark.)  1106. 

I  6.     Issues,  proof,  and  ▼arlanoe. 

♦Where  the  name  of  a  party  is  necessary  to 
the  description  of  the  offense,  proof  of  a  dif- 
ferent person  than  the  one  named  in  the  in- 
dictment makes  a  variance. — Bennett  t.  State 
(Ark.)  928. 

•Where  the  identity  of  the  party  in  the  evi- 
dence with  the  one  named  in  the  indictment  is 
established,  or  the  inaccuracy  is  not  mislead- 
ing, the  variance  is  not  fatal.— Bennett  v.  State 
(Ark.)  928. 

A   variance   between  an   indictment   and   the ' 
proof  held  immaterial  under  (Darter's  Ind.   T. 
Ann.  St;  1899,  i  1454.— James  v.  United  SUtes 
(Ind.  T.)  607. 

Under  an  indictment  charging  the  making 
of  a  false  entry  in  a  report  for  the  purpose  of 
deceiving  a  certain  i>erson,  held  sufficient  to 
prove  that  the  act  would  have  the  effect  of  de- 
ceiving him.- Harper  v.  United  States  (Ind.  T.) 
673. 

•An  indictment  for  burglary  which  does  not 
allege  the  day  on  which  the  crime  was  com- 
mitted held  sufficient  under  Cr.  Code  Prac  | 
129.— Drake  v.  Commonwealth  (Ky.)  1000. 

{  7.     Oonriotioa   of   offense  Ineladed  in 
oharge. 

•Under  an  indictment  for  theft  from  the  per- 
son, accused  may  not  be  convicted' of  ordinary 
theft— Black  v.  State  (Tex.  Cr.  App.)  897. 

{  8.     Waiver  of  defeets  and  objectlona, 
and  aider  by  verdiot. 

•An  objection  that  an  indictment  is  defective 
for  charging  two  offenses  is  waived  where  it  is 
not  demurred  to  on  that  account— Mears  v. 
State  (Ark.)  1095. 

INDORSEMENT. 

Of  bill  of  exchange  or  promissory  note,  see 
"Bills  and  Notes,^'  J  3.  '        — 

INFANTS. 

See  "Guardian  and  Ward." 

Amendment  of  pleading  affecting  limitations  in 
action  for  wrongful  death  of,  see  "Limitation 
of  Actions,"  12. 

Conveyances  by  minor  Indian,  see  "Indians," 
S  1. 

Excessive  damages  for  wrongful  death  of,  see 
"Death,"  g  1. 

Excessive  damages  in  action  for  injuries  to,  see 
"Damages,"  §  6. 

Habeas  corpus  to  determine  custody  of,  see 
"Habeas  Corpus." 

Liability  of  master  for  injuries  to  minor  em- 
ploy6,  see  "Muster  and  Servant,"  {  7. 

Liability  of  street  railroad  for  injuries  to  chil- 
dren, see  "Street  Railroads,"  {  1. 

Parties  entitled  to  appeal  from  order  confirm- 
ing judicial  sale  of  property  of,  see  "Appeal 
and  Error,"  §  3. 

Presumptions  on  appeal  in  action  by,  see  "Ap- 
peal and  Error,"  f  17. 
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Rights  of  ohildrpn  in  homestead,  see  "Home- 
stead," i  8. 

Transcript  on  appeal  from  order  setting  aside 
confirmation  of  lease  of  property  of,  see  "Ap- 
peal and  Error,"  {  9. 

i   1.    AotloiM. 

'Statement  as  to  appointment  of  and  appear- 
ance by  guardian  ad  litem. — Gannon  t.  Moore 
(Ark.)  139. 

*Infants  held  entitled  to  have  a  Toid  sale, 
made  in  a  proceeding  before  tbey  became  par- 
ties, set  aside,  without  sliowing  good  cause,  if 
they  were  necessary  parties. — French  y.  Vanat- 
ta  (Ark.)  141. 

Amendment  of  complaint  in  an  action  by  in- 
fants held  under  Mansf.  Dig.  Ark.  1884,  §  4955 
[Ind.  T.  Ann.  St.  1899,  i  3100],  not  to  constitute 
a  material  variance  as  to  parties. — Scroggins 
V.  Oliver  (Ind.  T.)  1161. 

INFERIOR  COURTS. 

See  "0)urts,"  I  4, 

INFORMATION. 

Criminal  accusation,  see  "Indictment  and  In- 
formation." 

INHERITANCE. 

See  "Descent  and  Distribution." 

INJUNCTION. 

Relief  againtt  particular  acU  or  proceedings. 

Interiference  with  subterranean  waters,  see  "Wa- 
ters and  Water  Courses,"  |  2. 

Issuance  of  execution,  see  "Execution,"  (  2. 

Pollution  of  water  course,  see  "Waters  and  Wa- 
ter Courses,"  §  1. 

Proceedings  in  court  of  another  state,  see 
"Courts.^'  i  1. 

Wrongful  enforcement  of  tax,  see  "Taxation,' 
»  6. 

Review  of  proceedingf  for  injunction. 

Review  of  proceedings  for  as  dependent  on  fi- 
nality of  determination,  see  "Appeal  and 
Error,"  {  14. 

{   1.    Nature  aad  Kronads  ta  general. 

An  action  for  injunction  to  prevent  the  r«- 
moval  of  crops  held  not  to  lie  upon  certain 
grounds  pending  an  action  for  the  recovery  of 
land  claimed  to  be  held  illegally. — Lafayette  v. 
Hood  (Ind.  T.)  853,  S^iii. 

♦Prosecution  of  plaintiff  for  alleged  viola- 
tion of  city  ordinance  will  not  be  enjoined,  he 
having  an  adequate  remedy  at  law.— City  of 
Galveston  v.  Mistrot  (Tex.  Civ.  App.)  417. 

f   2.    Subjects  of  proteotlom  and  relief.^ 

'Highway  officers  held  authorized  in  their  dis- 
cretion to  cut  a  drain  along  a  highway  to  carry 
off  surface  water,  the  exercise  of  which  would 
not  be  controlled  by  the  courts  because  of  in- 
cidental damage  to  abutting  owners.— Davis  v. 
Howell  (Ark.)  550. 

{   3.    Action*  for  lajnnctlons. 

A  complaint  in  an  action  by  an  employfi  based 
on  his  wrongful  discharge  from  his  employment 
held  sufficient  to  entitle  him  to  injunction.— 
Porter  v.  Murphy  (Ind.  T.)  658. 

A  general  demurrer  to  a  petition  for  a  tempo- 
rary injunction  should  be  sustained  when  there 
is  an  adequate  remedy  at  law.— Lafayette  v. 
Hood  (Ind.  T.)  853,  855. 


*A  petition  te  restrain  the  prosecution  of  a 
suit  in  a  sister  state  held  to  state  no  cause  of 
action  because  of  failure  to  show  any  inade- 
quacy of  the  defense  at  law  in  the  courts  of  the 
sister  state.— Lightfoot  v.  Murphy  (Tex.  Civ. 
App.)  511. 

In  a  suit  to  restrain  a  city  from  selling  elec- 
tricity to  private  citizens  for  lighting,  an  in- 
struction held  erroneous.— Crouch  v.  City  of  Mc- 
Kinney  (Tex.  Civ.  App.)  518. 

t  *•    PrellBtlnary  and  iaterloentory  In- 
jnnotloas. 

A  motion  to  dissolve  a  temporary  injunction 
should  be  sustained  when  there  is  an  adequate 
remedy  at  law.— Lafayette  v.  Hood  (Ind.  T.) 
853,  855. 

{   5.    Permanent    Injunction    and    other 
reUef. 

It  is  error  to  grant  a  perpetual  injunction 
when  a  temporary  injunction  is  all  that  is  ask- 
ed for  or  desired.— Lafayette  v.  Hood  (Ind.  T.) 
853,  855. 

IN  PAIS. 

Estoppel,  see  "Estoppel,"  {  2. 

INSANE  PERSONS. 

§   1.    Actions. 

♦Under  Kirby's  Dig.  S|  6021,  6026,  held  ei- 
ther actions  by  an  insane  person's  next  friend 
should  be  dismissed  or  those  by  the  guardian, 
and  the  guardian  substituted  for  the  next 
friend.— Hare  v.  Shaw  (Ark.)  931. 

INSOLVENCY. 

See  "Bankruptcy." 

Of  bank,  see  "Banks  and  Banking."  f  1. 
Of  corporation,  see  "Corporations?*  {  4. 
Of  fraudulent  grantor,  see  "Fraudulent  Convey- 
ances," J  1. 

INSPECTION. 

Of  tools  and  machinery  used  by  servant,  see 
"Master  and  Servant,''  f  4. 

INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  »  5-11.  ' 
In  criminal  prosecutions,  see  "Criminal  Law." 
{  12;  "Homicide,"  {  5. 

INSTRUMENTS. 

See  "Bills  and  Notes." 

INSURANCE. 

Admissions  as  evidence  in  action  on  policy,  gee 
"Evidence,"   §  5. 

Declarations  as  evidence  in  action  on  policv,  see 
"Evidence."  §  6. 

Fraud  in  procuring  release  of  claim  by  bene- 
ficiary, see  "Release,"  §  2. 

Fraud  in  procuring  release  of  liability  on  policv, 
see  "Release,"  {  1. 

Harmless  error  in  action  on  policy,  see  "Appeal 
and  Error,"  ${  22,  23. 

Limitations  applicable  to  action  for  premium, 
see  "Limitation  of  Actions."  I  1. 

Parol  evidence  as  to  application  for,  see  "Evi- 
dence," I  9. 

Parties  entitled  to  allege  error  in  action  on  pol- 
icy, see  ".\ppeal  and  Error,"  i  15. 
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Requirements  of  statute  of  frauds  as  to  in- 
surance contract,  see  "Frauds,  Statute  of." 
§  2. 

Review  of  action  on  insurance  policy  as  de- 
pendent on  theory  of  case  below,  see  •  "Ap- 
peal and  Error,"  J  4. 

Right  to  cancel  insurance  certificate,  see  "Can- 
cellation of  Instruments,"  S  1. 

Waiver  of  right  of  action  for  fraud  in  insur- 
ance policy,  see  "Fraud,"  i  1. 

{   1.    Imsorabl*  Interest. 

•A  widow's  life  estate  in  certain  land,  held 
an  insurable  interest — American  Cent.  Ins.  Co. 
V.  Lealte  (Ky.)  373. 

(   2.    The  oontract  in  general. 

•Insured  held  estopped  to  deny  that  he  was 
bound  by  the  answers  which  were  made  by  the 
insurer's  physician  without  insured's  knowl- 
edge.—Modern  Woodmen  of  America  t.  Angle 
(Mo.  App.)  297. 

i  3.  AToldanoe  of  polloy  for  nilsrepre« 
sentation,  frand,  or  breaoh  of 
'warranty  or  condition. 

♦Where  the  answers  in  an  application^  were 
declared  warranties  and  affected  the  question  of 
assumption  of  the  risk,  the  warranty  was  ma- 
terial, though  the  death  may  have  occurred  from 
accident  or  other  cause. — Fidelity  Mnt.  Life  Ins. 
Co.  V.  Beck  (Ark.)  533. 

i  4.  Forfeiture  of  polloy  for  breach  of 
promissory  irarranty,  covenant, 
or  condition  subseiinent. 

In  an  action  on  a  life  insurance  policy,  held, 
that  the  policy  had  not  lapsed.— Patton  v.  Con- 
tinental Casualty  Co.   (Tenn.)  305. 

§  S.  Estoppel,  waiver,  or  agreements 
affecting  right  to  avoid  or  for- 
feit  polloy. 

*The  superintendent  of  agencies  of  an  indus- 
trial insurance  company  held  authorized  to 
waive  a  forfeiture  for  nonpayment  of  premiums, 
though  the  policy  provided  that  this  could  be 
done  only  by  writing  signed  by  insurer's  presi- 
dent, vice  president,  or  secretary. — Industrial 
Mut.  Indemnity  Co.  t.  Thompson  (Ark.)  200. 

•Acceptance  of  past-due  premiums  by  an  in- 
surer's superintendent  of  agencies,  and  an  at- 
tempt to  settle  the  beneficiary's  claim  for  less 
than  the  amount  due,  held  a  waiver  of  the  for- 
feiture because  of  delay  in  the  payment  of  such 
premiums. — Industrial  Mut.  Indemnity  Co.  v. 
Thompson  (Ark.)  200. 

•Where  a  company  issues  a  policy  on  an  ap- 
plication which  is  defective  because  the  answers 
to  certain  questions  are  incomplete,  the  defect 
is  waived.— Fidelity  Mut.  Life  Ins.  Co.  v.  Beck 
(Ark.)  533. 

•An  insurance  company  held  to  have  waived 
its  right  to  cancel  a  policy  for  breach  of  a  pro- 
vision therein  by  receiving  premiums  with  knowl- 
edge of  its  breach. — Western  &  Southern  Life 
Ins.  Co.  of  Cincinnati,  Ohio,  v.  Oppenheimer 
(Ky.)  721. 

i   6.     Notice  and  proof  of  loss. 

•The  right  of  an  insurer  in  a  fire  policy  to 
proofs  of  loss  held  waived. — Cuiien  v.  Insur- 
ance Co.  of  North  America  (Mo.  App.)  117. 

•An  insurer  waives  proof  of  loss  by  denying 
liability  on  the  policy.— Hays  v.  General  As- 
sembly American  Benev.  Ass'n  (Mo.  App.)  1141. 


f   7.    Adjnatment  of  loss. 

Under  a  fire  policy  an  award  made  by  the 
umpire  and  one  of  the  two  appraisers  held  bind- 
ing.— German  Ins.  Co.  v.  Hazard  Bank  (Ky.^ 
72.5. 

The  act  of  an  umpire  selected  by  appraisers 
appointed  to  determine  a  loss  under  a  fire  policy 


hrld  not  to  invalidate  the  award.— German  Ins. 
Co.  V.  Hazard  Bank  (Ky.)  725. 

•An  insurer  in  an  action  on  a  fire  policy  hrld 
estopped  from  defeating  the  action  by  invoking 
the  provision  in  the  policy  relating  to  arbitra- 
tion.— Cullen  V.  Insurance  Co.  of  >orth  Ameri- 
ca (Mo.  App.)  117. 

{   8.    Payment    or    discharge,    eontrlbn- 
tlon,  and  snbrogatlon. 

Where  an  insurer  failed  to  give  proper  notice 
of  its  intention  to  elect  to  repair,  as  authorized 
by  the  policy,  the  insured,  after  the  expiration 
of  the  time  in  which  the  notice  could  be  given, 
could  repair. — German  Ins.  Co.  v.  Hazard  Bank 
(Ky.)  725. 

A  notice  by  an  insurer  of  his  election  to  re- 
build held  insufficient. —  German  Ins.  Co.  v.  Haz- 
ard Bank  (Ky.)  725. 

•The  election  of  an  insurer  to  rebuild  must,  to 
be  available  as  a  defense  on  the  policy,  be 
clear,  and  must  be  carried  out  within  a  reason- 
able time.— German  Ins.  Co.  v.  Hazard  Bank 
(Ky.)  725. 

J  9      Actions  on  policies. 

•Whether  insnred  had  truthfully  answered  A 
question  calling  for  a  statement  of  his  previous 
physical  health  held  for  the  jury. — Fidelity  Mut. 
Life  Ins.  Co.  v.  Beck  (Ark.)  533. 

•In  an  action  on  a  life  insurance  policy,  evi- 
dence examined,  and  held  sufficient  to  sustain  a 
judgment  for  plaintiff.— Commonwealth  Life 
Ins.  Co.  V.  Dixon  (Ky.)  355. 

Where  insured  bad  a  life  estate  in  the  prop- 
erty burned  and  testified,  the  court  properly  re- 
fused to  charge  as  to  her  expectancy  based  en- 
tirely on  liife  expectancy  tables.— American 
Ont.  Ins.  Co.  v.  Leake  (Ky.)  373. 

*Held,  that  a  nonresident  may  sue  a  foreign 
casualty  company  on  a  policy  written  outside 
the  state,  though  the  accident  and  death  both 
occurred  outside  the  state.— Patton  v.  Continen- 
tal Casualty  Co.  (Tenn.)  305. 

•Under  Shannon's  Code,  -8  3292,  subsec.  3, 
an  acceptance  of  service  of  process  by  the  in- 
surance commissioner  held  valid  and  sufficient 
to  bring  the  defendant  insurance  company  be- 
fore the  court. — Patton  v.  Continental  Casualty 
Co.  (Tenn.)  305. 

Shannon's  Code,  S  3292.  subsec.  3.  held  not 
intended  to  limit  the  liability  of  foreign  insur- 
ance companies  to  suits  on  contracts  or  obliga- 
tions arising  in  the  state. — Patton  v.  Conti- 
nental Clpsualty  Co.  (Tenn.)  305. 

§  10.   Mntnal  benefit  Insnrance— The  con- 
tract In  general. 

•Insured's  failure  to  disclose  his  having  con- 
sulted a  physician  for  hemorrhages  within  60 
days  prior  to  signing  the  application  for  in- 
surance held  a  breach  of  the  condition  precedent, 
avoiding  the  certifies te.^Modern  Woodmen  of 
America  v.  Angle  (Mo.  App.)  297. 

•Where  insurer's  medical  examiner  wrote  the 
answers  to  the  questions  projiounded  in  the 
application  as  he  deemed  them  material,  with- 
out insured's  knowledge,  the  insurer  was  es- 
topped from  asserting  the  falsity  of  the  an- 
swers as  a  breach  of  warranties  so  far  as  the 
physician  had  knowledge  of  the  facts  with  ref- 
erence to  which  he  attempted  to  answer. — Mod- 
ern Woodmen  of  America  v.  Angle  (Mo.  App.) 
297. 

The  fact  that  a  certificate  of  life  insurance 
indicates  on  its  face  that  it  was  issued  by  a  fra- 
ternal beneficiary  association  does  not  confer 
on  the  association  benefits  which  can  be  acquir- 
ed only  in  the  manner  prescribed  by  law. — Gru- 
well  V.  National  Council  of  Knights  &  Ladies  of 
Security  (Mo.  App.)  884. 


•Point  annotated.    See  eyllabna. 
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Where,  in  an  action  on  n  life  policy,  defend- 
ant showa  that  it  was  qualified  for  admission 
into  the  atate  as  a  fraternal  beneficiary  aaaocia- 
tion,  but  fails  to  prove  that  it  was  admitted  to 
do  business  in  the  state  as  a  fraternal  order,  the 
contract  must  be  considered  as  one  of  regular 
insnrance.— <zniwell  v.  National  Council  of 
Knights  &  Iiadies  of  Security  (Mo.  App.)  884. 

*Law8  of  a  fraternal  beneficial  association  re- 
lating to  forfeiture  held  an  integral  part  of  the 
contract  by  a  stipulation  in  the  death  benefit 
certificate. — Gruwell  v.  National  Ck)uncil  of 
Knights  &  Ladies  of  Security  (Mo.  App.)  884. 

111.  —  Forfeiture  or  anspenslon. 

The  beneficiary  of  a  benefit  certificate  in  the 
Odd  Fellows  Benefit  Association  held  not  enti- 
tled to  recover  thereon  where  the  member  to 
whom  certificate  was  issued  had  not  paid  all 
the  dues  she  owed  the  Household  of  Ruth  and 
the  benefit  association. — Odd  Fellows  Ben. 
Ass'n  V.  Burton  (Ark.)  163. 

In  the  absence  of  any  stipulation  in  a  contract 
of  lite  insurance  for  forfeiture  for  nonpayment, 
the  policy  remains  in  force  during  the  lifetime 
of  the  insured,  however  delinquent  he  may  be- 
come with  respect  to  agreed  payments.— Gru- 
well r.  National  Council  of  Knights  &  Ladies  of 
Security  (Mo.  App.)  884. 

'Stipulations  in  a  life  insurance  contract  that 
nonpayment  of  premiums  shall  ipso  facto  work 
a  forfeiture,  without  notice  to  the  delinquent, 
are  enforceable.— Gruwell  v.  National  Council 
of  Knight<9  &   Indies  of  Security  (Mo.  App.) 

tm4. 

A  provision  of  a  health  policy  held  not  to  re- 
relieve  the  insurer  from  liability.— Hays  v.  Gen- 
eral Assembly  American  Benev.  Ass'n  (Mo. 
App.)  1141. 

Death  benefits  under  a  beneficiary  certificate 
hrld  payable  to  those  entitled  to  it  under  Laws 
18i)9,  p.  195.  c.  113.  §  1.  in  the  order  of  prece- 
dence therein  named.— Grand  Lodge  Colored 
Knights  of  Pythias  v.  Mackey  (Tex.  Civ.  App.) 
S)07. 

•An  original  beneficiary  certificate  held  re- 
voked, though  the  designation  of  beneficiary  in 
the  second  certificate  was  illegal.— Grand  Lodge 
O>lored  Knights  of  Pythias  v.  Mackey  (Tex. 
Civ.  App.)  807. 

In  a  suit  involving  the  right  of  the  original 
beneficiary  in  a  mutual  beuefit  certificate  or  the 
new  one  to  recover  the  fund  due  thereon,  the 
original  beneficiary  held  not  entitled  to  raise  the 
question  of  noncompliance  with  thb  by-laws  of 
the  society  governing  the  change  of  beneficia- 
ries.— Colemnn  v.  Grand  lyodge  Colored  Knights 
of  Pythias  (Tex.  Civ.  App.)  000. 

1 12.  —   Beneflolariea  and  benefits. 

Insured  held  "entirely  and  continuously  con- 
fined to  bed"  within  a  health  policy.— Hays  v. 
Greneral  Assembly  American  Benev.  Ass'n  (Mo. 
App.)  1141. 

{13,   ^—  Actions  for  benefits. 

In  an  action  on  a  benefit  certificate  issued  l(y 
the  Odd  Fellows  Benefit  Association,  evidence 
that  a  member  was  "finnncinl"  in  the  braiuh 
organization  of  Household  of  Ruth  held  relevant 
— Odd  Fellows  Ben.  Ass'n  v.  Burton  (Ark.) 
163. 

Evidence  held  not  to  show  that  insured  com- 
mitted suicide.- Sovereign  Cnmp  Woodmen  of 
the  World  v.  Bridges  (Ind.  T.)  6T2. 

A  foreign  insurance  association  held  required, 
in  an  action  on  a  certificate  issued  by  it,  to 
prove  the  possession  of  the  qnalifications  pre- 
scribed by  Rev.  St.  18!m,  i  ]408  [Ann.  St.  10()6, 
p.  mil,  and  that  it  had  been  admitted  to  do 
business  in  the  state  in  the  manner  provided 


by  Rev.  St  1899,  |  1410  [Ann.  St  1906,  p. 
1113],  in  order  to  benefit  by  the  laws  and  rules 
of  construction  pertaining  to  fraternal  benefit 
associations. — Gruwell  v.  National  Council  of 
Knights  Ic  Ladies  of  Security  (Mo.  App.)  884. 

•In  an  action  on  a  certificate  of  insurance  is- 
sued by  a  beneficial  association,  the  burden  ia 
on  defendant  of  pleading  and  proving  a  forfei- 
ture.—Gruwell  V.  National  Council  of  Knights  & 
Ladies  of  Secnritr  (Mo.  App.)  884, 

INTENT. 

Fraudulent,  see  "Fraudulent  Conveyances,"  |  1. 

INTEREST. 

See  "Usury." 

Effect  as  to  credibility  of  witness,  see  "Wit- 
nesses," I  3. 

Harmless  error  in  rulings  relating  to  allow- 
ance of,  see  "Appeal  and  Error,"  {  20. 

Insurable  interest,  see  "Insurance,"  {  1. 

{   1.    Kate. 

A  certain  receipt  for  a  payment  on  a  note 
held  not  to  establish  the  contention  that  after 
maturity  a  new  contract  was  made  by  which 
the  interest  was  to  be  paid  semi-annually: 
whereas,  under  the  old  contract,  it  simply  bote 
interest  at  a  certain  rate  per  annum. — Adams  v. 
Illinois  Life  Ins.  Go.  (Ky.)  718. 

•An  agreement  for  a  reduction  in  the  rate 
of  interest  on  a  note  held  partly  valid  and  part- 
ly invalid.— Bryson's  AdmV  v.  Biggs  (Ky.)  082. 

INTERLOCUTORY  INJUNCTION. 

See  "Injunction,"  S  4. 

INTERLOCUTORY  JUDGMENT. 

Review  on  sppeal  or  writ  of  error,  see  "Aj^ 
peal  and  Error,"  {  14. 

INTERNATIONAL  LAW. 

General  rules  of  international  law  cannot  be 
invoked  where  the  matter  in  question  has  been 
otherwise  settled  by  the  parties.— State  ▼.  Mon- 
de Pulp  Co.  (Tenn.)  437. 

INTERSTATE  CaMMERCL 

Regulation,  see  "Commerce." 

INTERVENTION. 

In  actions  in  general,  see  "Parties,"  |  1. 

In  attachment  proceedings,  see  "Attachment," 

{4. 
In  replevin,  see  "Replevin,"  S  !• 

INTER  VIVOS. 


Gifts,  see  "Gifts,"  (  1. 


INTESTACY. 


See  "Descent  and  Distribution." 


INTOXICATING  LIQUORS. 

Drunkenness  as  excuse  for  crime,  see  "Crimi- 
nal Law,"  I  1. 


•Polat  MUKOtated.    See  syllabva. 
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Effect  of  appeal  in  proceeding  to  obtain  liquor 
license,  see  "Appeal  and  Error,"  {  7. 

Introducing  liquors  into  Indian  country,  see 
"Indiansr'  I  4. 

Judicial  notice  of  prohibition  in  designated  coun- 
ty, see  "Criminal  La.w,"  (  6.  > 

Province  of  court  and  jury  in  prosecution  for 
offense  against  liquor  law,  see  "Criminal 
Law,"  t  11. 

Regulations  of  interstate  commerce,  see  "Com- 
merce," I  2. 

}    1.    Loeal  option. 

*The  Powell  county  election  resulting  against 
liquor  selling  held  not  to  affect  the  right  to 
sell  liquor  in  Clay  City,  Powell  county,  under 
Ky.  St.  1903.  H  2554.  2500.— Kennon  t.  Black- 
bum  (Ky.)  008. 

Signers  of  a  petition  for  a  local  option  elec- 
tion may  withdraw  their  names  before  the  peti- 
tion is  acted  on.— Davis  v.  Henderson  (Ky.) 
1009. 

•Under  Ky.  St.  1908,  I  2554,  a  petition  for  a 
local  option  election  in  a  magisterial  district 
consisting  of  seven  election  precincts,  five  of 
which  were  within  the  corporate  limits  of  a 
city,  the  petition  must  be  signed  by  25  per 
cent,  of  the  voters  voting  in  each  of  the  precincts 
at  the  last  preceding  general  election. — Davis 
y.  Henderson  (Ky.)  1009. 

•The  term  "general  election,"  as  in  Ky.  St. 
1903,  I  2554,  providing  for  a  petition  for  a  local 
option  election,  held  to  mean  the  last  preceding 
general  election  for  the  election  of  officers  for 
the  state  or  county  embracing  the  district  in 
question.— Davis  v.  Henderson  (Ky.)  1009. 

S   2.    Xiiceiises  and  taxes. 

An  ordinance  fixing  a  license  tax  for  sale  of 
intoxicants  is  not  invalid  for  failing  to  specify 
the  purpose  for  which  the  tax  is  levied.— City 
of  Mt.  Sterling  r.  King  (Ky.)  322. 

The  description  of  taxable  occupations  in  Acts 
1906,  p.  193,  c.  22,  subd.  4,  which  does  not  in- 
clude resident  wholesale  dealers  in  domestic 
beers  or  malt  liquors.  yiel(b  to  the  specific  de- 
scription in  a  later  section  which  does  include 
it.— Commonwealth  v.  Nanan  (Ky.)  731. 

Under  Acts  1906,  p.  193,  c.  22,  subd.  4,  a  tax 
is  required  from  each  agency  in  the  state  by 
resident  brewers  and  by  each  resident  wholesale 
dealer  in  domestic  beers  or  malted  liquors. — 
Commonwealth  v.  Nnnan  (Ky.)  731. 

•A  local  option  election,  not  having  been  at- 
tacked in  the  manner  prescribed  by  statute,  can- 
not now  be  .attacked  in  a  proceeding  to  mandate 
the  county  clerk  to  issue  a  license  to  petitioner. 
—Kennon  v.  Blackburn  (Ky.)  908. 

In  an  action  on  a  bond  for  illicit  liquor  sell- 
ing, evidence  of  previous  illicit  sales  by  the 
clerk  hrld  admissible.— City  of  Paducah  v.  Jones 
(Ky.)  971. 

In  a  suit  on  a  liquor  dealer's  bond,  evidence 
examined,  and  held  to  warrant  the  finding  that 
the  principal's  cl<>rk  was  acting  entirely  for 
himself.— City  of  Paducah  v.  Jones  (Ky.)  971. 

•The  sureties  are  liable  for  the  som  stipulat- 
ed in  the  bond,  and  the  amount  of  damages 
caused  by  the  breach  does  not  enter  into  the 
case.— City  of  Paducah  v.  Jones  (Ky.)  971. 

•In  an  action  on  a  bond,  payment  of  the  fine 
imposed  on  the  principal  in  criminal  proceed- 
ings will  not  satisfy  the  bond.— City  of  Paducah 
T.  Jones  (Ky.)  971. 

•Under  Ky.  St  1903,  J. 3058,  the  Paducah 
council  had  power  to  require  applieanta  for  liq- 
uor licenses  to  give  a  $1,000  bond  conditioned 
that  they  will  conduct  their  business  in  a  legal 
manner.— City  of  Paducah  v.  Jones  (Ky.)  971. 


The  fact  that  the  purchaser  of  a  mortgaged 
liquor  license  had  it  transferred  to  his  firm,  in- 
stead of  to  himself,  did  not  affect  the  mort- 
gagee's right  to  sue  him  alone. — Nicolinl  v. 
Langermann  (Tex.  Civ.  App.)  601. 

Under  Sayles*  Rev.  Civ.  St.  1897,  art.  5057, 
which  treata  a  liquor  license  as  assignable  prop- 
erty subject  to  be  disposed  of  by  legal  process, 
it  may  be  mortgaged. — ^Nicolini  y.  Langermann 
(Tex.   Civ.  App.)   501. 

Where  the  debt  secured  by  a  mortgage  on  a 
liquor  license  was  less  than  the  market  value  of 
the  license,  it  was  error  to  allow  a  recovery  of 
its  market  value. — Nicolini  v.  Langermann  (Tex. 
Civ.  App.)  601. 

{(  3, 4.   (MTeBses. 

A  conviction  for  a  violation  of  Ky.  St.  1903, 
I  2r>57,  may  be  had  where  the  evidence  shows  a 
sale  of  liquors  in  local  option  territory  without 
reference  to  the  pnrpose  of  the  buyer  essential 
under  section  2557b. — Combs  t.  Commonwealth ' 
(Ky.)  270. 

The  act  of  April  15,  1884  (1  Acts  1883-84. 
p.  1404,  c.  789),  and  acta  amendatory  thereof, 
regulating  the  sale  of  intoxicating  liquor  in  the 
counties  of  Knox  and  Whitley,  contain  no  re- 
striction, on  the  right  of  a  distiller  to  sell  iu 
quantities  not  less  than  five  gallons,  that  sucii 
a  sale  shall  be  to  licensed  retailers  or  whole- 
salers.— Farris  v.  Commonwealth  (Ky.)  288, 
2!K). 

•A  sale  of  liquor  to  several  in  such  manner 
that  they  are  or  any  one  of  them  is  enabled  to 
receive  a  quantity  of  less  than  five  gallons  is 
not  in  violation  of  the  act  of  April  15,  1884 
(1  Acts  1883-84,  p.  1404,  c.  789).  unless  the 
liquor  was  so  sold  with  knowledge  that  it  would 
be  HO  received. — Farris  t.  CTommonwealth  (Ky.) 
288.  290. 

The  act  of  a  carrier  in  receiving  intoxicating 
liquor  for  transportation  and  ^livery  at  a 
point  where  its  sale  was  prohibited  held  within 
Acts  1906,  p.  320,  c.  03.— Cincinnati,  N.  O.  & 
T.  P.  R.  Co.  V.  Commonwealth  (Ky.)  394. 

•An  employer,  irrespective  of  his  instructions 
or  directions,  may  be  proceeded  against  ciim- 
inally  for  the  act  of  his  clerk  or  agent,  who, 
within  the  scope  of  his  employment,  sells  or 
furnishes  liquor  in  violation  of  law. — City  of 
Paducah  v.  Jones  (Ky.)  971. 

{   S.     Orlminal  proseentlons. 

•In  a  prosecution  for  selling  intoxicating  liq- 
uors, evidence  held  sufficient  to  sustain  a  con- 
viction.—Oibbs  V.  United  States  (Ind.  T.)  583. 

On  a  trial  for  selling  liquor,  in  violation  of 
Ky.  St.  1903,  §  2.")57,  authorizing  the  imposi- 
tion of  a  fine  or  imprisonment,  or  both,  it  is  er- 
ror to  apply  the  punishment  of  fine^and  impris- 
onment provided  for  by  «i'ction  2537b. — How- 
ard V.  Commonwealth  (Ky.)  2G3. 

■  Under  Cr.  Code  Prac.  {{  122,  124,  an  indict- 
ment held  to  sufficiently  charge  a  violation  of 
Ky.  St.  1903,  §  2557,  prohibiting  the  sale  of 
liquors  in  local  option  territory. — Combs  v. 
Commonwealth  (Ky.)  270. 

An  instruction  on  a  trial  for  selling  liquor  In 
less  than  five-gallon  quantities  held  well  adapted 
to  the  facts,  bat  subject,  however,  to  the  criti- 
cism that  it  did  not  sufficiently  connect  the  pur- 
chasers with  the  transaction. — Farris  v.  Com- 
monwealth (Ky.)  2»8,  290. 


INVENTORY. 

Of  estate  of  decedent,  see  "Bxecutora  and  Ad- 
ministrators,"  i   2> 


*  Point  annotated.    See  syllabaa. 
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ISSUES. 

In  civil  actions,  see  "Pleading,"  {  9. 

In  criminal  prosecutions,  see  "Indictment  and 

Information,"  §  6. 
Presented  for  review  on  appeal,  Bee"'Appeal 

and  Error,"  |  4. 

JEOPARDY. 

Former  jeopardy  bar  to  prosecution,  see  "Crim- 
inal Lavr,"  (  3. 

JOINDER. 

Of  offenses  in  indictment,  see  "Indictment  and 
Information,"  §  4. 

JOINT  TENANCY. 

See  "Tenancy  in  Ommon." 

JUDGES. 

See  "Courts";    "Justices  of  the  Peace." 
Harmless  error  in  conduct  of.  see  "Appeal  and 

Error,"   §   20. 
Mandamus  to  judge,  see  "Mandamus,"   {  2. 
Remarks   and   conduct    of   judge   in   criminal 

prosecution,  see  "Criminal   Law,"   {  8. 

I   1.    Appointment,      qnallfloation,      and 
tenure. 

•Where  a  special  term  was  appointed  and  a 

i'udge  selected  to  try  a  case  without  objection, 
le  became  a  de  facto  officer,  and  defendant  after 
judgment  could  not  object  to  the  validity  of  his 
appointment.— Louisville  &  N.  R.  Co.  v.  Hem- 
don's  Adm'r  (Ky.)  732. 

Rev.  St.  1895,  art.  3550,  authorizing  the 
temporary  susi)en8ion  of  county  judges,  held  not 
unconstitutional  under  Const,  'art.  5,  §§  15,  24, 
28.— Griner  v.  Thomas  (Tex.)  1058. 

Under  Rev.  St.  1895,  art.  3550,  authorizing 
the  temporary  suspension  of  county  judges,  held 
notice  and  hearing  are  not  necessary  before  the 
suspension  may  be  made. — Griner  v.  Thomas 
(Tex.)  1058. 

JUDGMENT. 

Conclusiveness  in  action  on  bond  of  former 
adjudication  against  principal,  see  "Principal 
and   Surety,"   §  3. 

Decisions  of  courts  in  general,  see  "Courts," 
S  2. 

Default  judgment  in  justice's  court,  see  "Jus- 
tices of  tlie  Peace,"  §  2. 

Foreign  judgment  probating  will,  see  "Wills," 
§  3. 

Operation  and  effect  of  appointment  of  admin- 
istrator, see  "Executors  and  Administra- 
toi-s,"  {  1. 

Sales  under  judgment,  see  "Judicial  Sales." 

In  particular  civil  actioni  or  proceedings. 
See  "Specific  Performance,"  {  2. 
Application   for  new   trial,   see  "New   Trial," 

Condemnation  proceedings,  see  "Eminent  Do- 
main," i  3. 

Decree  in  equity,  see  "Elquity,"  {  4. 

On  appeal  or  Writ  of  error,  see  "Appeal  and 
Error,"  f  26. 

Revieic. 

See  "Appeal  and  Error." 

Stay  of  proceedings  pending  appeal  from  de- 
fault judgment,  see  "Appeal  and  E}rror,"  {  8. 


i    1.    By  defanlt. 

*Wben  defendant  is  present  in  person  and  by 
attorney,  and  the  plaintiff  fails  to  appear  after 
being  three  times  called  in  open  court,  default 
of  plaintiff  must  be  entered. — Wagoner  Nat. 
Bank  v.  Welch  ilnd.  T.)  610. 

'Whether  a  motion  to  vacate  a  judgment  and 
grant  a  new  trial  should  be  granted  when  made 
at  the  same  term  is  a  matter  of  judicial  discre- 
tion.—Wagoner  Nat.  Bank  v.  Welch  (lad.  T.) 

*The  court  can  only  vacate  a  judgment  on  de- 
fault where  it  appears  that  plaintiff's  default 
was  without  fault  on  his  part,  and  was  the  re- 
sult of  accident,  fraud,  or  mistake. — Wagoner 
Nat.  Bank  v.  Welch  (Ind.  T.)  610. 

An  affidavit  in  support  of  a  motion  to  vacate  a 
judgment  held  insufficient.— Wagoner  Nat.  Bank 
V.   Welch  (Ind.  T.)  610. 

f   2.'  On  trial  of  Issnes. 

*A  judgment  rendered  held  to  conform  to  the 
issues  raised  by  the  petition. — Saulsberry  t. 
Brown,  Payne,  Deaver  &  Co.  (Ky.)  257. 

*Where  plaintiffs  contracted  to  sell  undivided 
interests  m  land  to  defendants  individnally, 
held  error  to  award  a  joint  judgment  against 
defendants  in  an  action  on  the  contracts. — John- 
son V.  Everaole  (Ky.)  1026. 

*A  judgment  in  a  suit  to  determine  the  inter- 
ests of  parties  in  real  estate  and  to  quiet  title 
thereto  held  responsive  to  the  pleadings  and  is- 
sues.— Burk  V.  Pence  (Mo.)  23. 

I   3.    Entr7,  record,  and  doeketing;. 

•A  clerk  of  court  is  a  mere  ministerial  officer, 
the  hand  of  the  court,  and  has  no  authority  to 
enter  a  judgment  not  pronounced  by  the  court. — 
Kansas  City  Pump  Co.  v.  Jones  (Mo.  App.) 
1136. 

i  4.     Opening  or  Taoatinf. 

•Where,  after  counsel  representing  the  re- 
spective parties  agreed  that  the  cause  might  be 
continued,  other  counsel  for  one  of  the  partiea 
procured  the  suit  to  be  dismissed  for  want  of 
prosecution,  such  judgment  will  be  set  aside 
and  a  new  trial  granted. — Logan  v.  Anderson 
County   Telephone   Co.   (Ky.)    256. 

*The  entry  by  a  clerk  of  a  judgment  the  court 
did  not  render  is  a  nullity,  and  the  error  thus 
committed  is  one  which  the  court  has  jurisdic- 
tion to  rectify,  even  at  a  term  subsequent  to 
that  at  which  the  judgment  was  rendered. — 
Kansas  City  Pump  Co.  r.  Jones  (Mo.  App.) 
1136. 

*The  power  to  set  aside  at  the  same  term 
at  which  they  are  rendered  its  judgments  and 
orders  is  one  inherent  in  every  court  of  general 
jurisdiction,  and  it  is  not  taken  away  by  the 
statutory  provisions  regulating  the  subject  of 
new  trials  and  the  setting  aside  of  defaults. — 
Cohen  v.  Moore  (Tex.)  1053. 

§   5.     Eqnltable  relief. 

*A  judgment  in  this  state  in  an  action  on  a 
judgment  obtained  in  another  state  held  valid, 
though  at  the  time  of  its  rendition  there  was 
pendmg  in  such  other  state  a  suit  to  set  aaide 
the  judgment  sued  on,  which  resulted  in  its 
being  declared  void. — Parker  v.  Bowman  (Ark.) 
158. 

*A  judgment  by  the  probate  court,  allowing  a 
claim  will  not  be  set  aside  in  equity  because 
the  claim  is  unjust  or  barred  by  limitations,  in 
the  absence  of  ^iroof  of  fraud,  accident,  or  mis- 
take in  obtaining  the  judgment. — Williams  v. 
Riser  (Ark.)  547. 

•Failure  of  an  administrator  to  plead  limita- 
tions to  a  claim  filed  against  his  estate  hHd  not 
such  fraud  ns  to  justify  an  injunction  against 
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the  sale  of  land  to  pay  a  jodgment  allowing  the 
daim.— Williams  t.  Risor  (Ark.)  547. 

f  6.   CoUaieral  attack. 

•A  judgment  of  the  probate  court  allowing  a 
claim  against  an  estate  is  not  subject  to  collat- 
eral attack  in  a  proceedini;  to  restrain  the  sale 
of  real  estate  to  pay  such  judgment,  because  the 
affidavit  attached  to  the  claim  was  irregular. 
-Williams  v.  Risor  (Ark.)  547. 

•Under  Const.  1874.  art.  7,  {  34,  held,  in  an 
action  by  the  guardian  of  an  insane  person, 
such  ^rson  cannot  challe.nge  the  legality  of  the 
guardian's  appointment  and  the  letters  of  guard- 
ianship where  they  are  prima  facie  regular. — 
Hare  t.  Shaw  (Ark.)  931. 

*A  judgment  of  a  domestic  court  cannot  be 
collaterally  attacked  because  of  an  erroneous 
construction  of  the  law. — Goodrnm  v.  Buffalo 
(Ind.  T.)  942.  944. 

*Where  an  interest  in  land  belonging  to  "Na- 
poleon W.  Liobban"  was  attached  and  sold,  a 
judgment  and  deed  describing  him  as  "X.  W. 
Lobban"  was  not  void, — ^Williams  v.  Lobban 
(Mo.)  58. 

§  7.    Oonstnictloii      and     operation     in 
general. 

A  judgment  construed,  and  held  not  to  find 
plaintiffs  entitled  to  convey  tlie  tee  of  certain 
lands.— Goodrum  v.  Buffalo  (Ind.  T.)  942,  944. 

A  judgment  construed,  and  held  to  find  al- 
lotte!>s  of  Indian  lands  entitled  to  convey  a 
leasehold  interest  therein  only. — Goodrum  v. 
Buffalo  (Ind.  T.)  942,  944. 

i    8.    Merger  and  bar  of  canae*  of  action 
and  defenses. 

•A  judgment  in  action  against  a. surety  com- 
pany on  a  bond  to  secure  the  faithful  perform- 
ance of  a  contract  held  conclusive  of  a  subse- 
quent action  on  the  bond,  though  in  such  sub- 
sequent action  it  was  only  sought  to  recover 
damages  accruing  since  the  former  adjudica- 
tion.—National  Surety  Co.  v.  CJoates  (Ark.)  219. 

*A  judgment  against  a  railroad  company  held 
not  to  preclude  a  suit  in  equity  against  it  and 
a  trust  company  to  compel  the  transfer  of  stock. 
— ^Baumhoff  t.  St.  Ix)uis  &  K.  R.  Co.  (Mo.)  6. 

Plaintiff  held  not  barred  on  the  theory  of  a 
splitting  of  a  cause  of  action  from  recovering 
in  a  suit  in  equity  by  a  judgment  in  a  former 
action.— BaumhoS  t.  St.  Louis  &  K.  R.  Co. 
(Mo.)  5. 

I  9.     OonclnaiTenesa   of   adjndleatlon. 

Kirby's  Dig.  §  6291,  providing  that  successive 
actions  may  be  maintained  on  the  same  con- 
tract where  after  the  former  action  a  new  cause 
has  arisen,  dots  not  alter  the  principle  of  res 
judicata.— National  Surety  Co.  v.  Coates  (Ark.) 
219. 

*In  an  action  to  enforce  a  judgment,  a  judg- 
ment held  not  available  as  a  plea  in  bar.— Clark 
V.  Raison  (Ky.)  342. 

*A  holding  in  an  ejectment  action  that  a 
state  grant  to  complainant  was  void  is  conclu- 
sive between  the  same  parties  in  a  subsequent 
forcible  entry  and  detainer  action. — Stockiey  v. 
Cissna  (I'enn.)  792. 

Notwithstanding  Shannon's  Code,  {  5(X)0,  Jteld, 
that  an  ejectment  judgment  does  not  bar  a  for- 
cible entry  and  detainer  action. — Stockley  t. 
Cissna  (Tenn.)  792. 

1 10.  Payment,  satisfaction,  merger,  and 
discharge. 

♦Under  Civ.  Code  Prac.  i  19,  and  section  96, 
snbsec.  2,  a  claim  of  a  judgment  debtor  against 
the  judgment  creditor  which  arose  before  the 
assignment  of  the  judgment  held  a  lawful  set- 


off against  the  judgment  In  the  hands  of  the 
assignee. — Clark  v.  Raison  (Ky.)  342. 

*No  presumption  that  judgments  obtained  in 
1871  have  been  paid  held  to  arise. — St.  Francis 
Mill  Co.  T.  Sugg  (Mo.)  45. 

811.   Actions  on  Jndgments. 

Where  a  judgment  recovered  in  another  state 
is  sued  on  in  this  state,  and  sulieequently  suit  is 
commenced  in  such  other  state  to  set  aside  the 
judgment  sued  on,  judgment  in  this  state  may' 
be  prevented  until  the  determination  of  that 
suit  by  pleading  the  same. — Parker  v.  Bowman 
(Ark.)  158. 

JUDICIAL  NOTICE. 

In  dvil  actions,  see  "Bvidence,"  8  1. 
In  criminal  prosecutions,  see  "Criminal  Iiaw," 
I  ft 

JUDICIAL  POWER. 

See  "Ccmstitntional  Law,"  8  2. 

JUDICIAL  SALES. 

See  "Execution,"  8  4. 

Of  property  of  infant,  see  "Guardian  and 
Ward."   8   8. 

PiirtioR  entitled  to  appeal  from  order  of  con- 
firmation, see  "Appeal  and  Error." 

Tiix  sales,  see  "Taxation,"  8  7. 

Under  attachment,  see  "Attachment,"  8  2. 

Uuder  judgment  for  purchase  price  of  land,  see 
"Vendor  and  Purchaser,"   8  5. 

*An  order  confirming  an  oil  and  gas  lease  of 
a  minor's  land  cannot  be  set  aside,  even  during 
the  term,  for  inadequacy  of  price,  or  on  grounds 
other  than  one  for  which  equity  might  avoid  a 
judicial  sale. — In  re  Perryman  (Ind.  T.)  804; 
Eastern  Oil  Co.  v.  Sclby  Oil  &  Gas  Co.,  Id. 

*The  highest  bidder  at  a  judicial  sale  held  to 
acquire  a  legal  right  to  a  confirmation  of  his 
purchase.- In  re  Berryhill's  Estate  (Ind.  T.) 
847,  850. 

*Whore  a  judicial  sale  has  been  confirmed 
and  a  deed  made,  held  that  the  purchaser  takes 
only  the  title  of  the  parties  to  the  action,  but  he 
takes  all  of  their  rights. — Nickels  t.  Mineral 
Development  Co.  (Ky.)  1033. 

JURISDICTION. 

Amount  In  controversy,  see  "Appeal  and  Er- 
ror," 8  2. 
Effect  of  appearance,  see  "Appearance." 

jMritdiotion  of  particular  action*  or  pro- 
ceeding*. 
See  "Habeas  Corpus";    "Mandamus,"  8  8. 
Criminal    prosecutions,    see    "Criminal    Law," 
8  2. 

Special  juritdictiont  and  jvritdiction*  of  partio- 
ular  danea  of  court*. 

See  "Bankruptcy,"  8  1;  "Courts";  "Equity," 
8  1. 

Appellate  jurisdiction,  see  "Appeal  and  Er- 
ror," 8  1;    "Criminal  Law,"  88  ia-23. 

Justices'  courts  in  civil  cases,  see- "Justices  of 
the  Peace,"  8  1. 

JURY. 

Custody  and  conduct,  see  "Criminal  Law,"  8 

15;    "Trial,"  8  12. 
Instructions  in   civil  actions,  aee  "Trial,"   t{ 

5-11. 
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iDstnictlons     in     criminal     prosecutions,     see 

"Criminal  Law,"  §  12. 
Questions  for  jury  in  civil  actions,  see  "Trial," 

8  4. 
Questions    for  jury   in    criminal    prosecutions, 

see  "Criminal  Law."  H  11. 
Taking  case  or  question  from  jury  at  trial,  see 

"Trial."  {  4. 
Verdict  in  criminal  prosecutions,  see  "Criminal 
.     Law."  {  16. 

{   1.    Right  to  trial  by  jurf 

*A  jury  trial  in  a  contest  over  the  granting 
of  letters  of  administration  must  be  allowed 
in  the  district  court  upon  demand  of  a  party 
under  Const  art.  6,  i  10.— Toils  v.  ToUe  (Tex.) 
1049. 

I  2.    Snnunoiilng,  attendance,  dlseluuse, 
and  oompensatlon. 

Under  Mansf.  Dig.  St.  {  8976  (Ind.  T.  Ann. 
St.  1899,  i  2656)  et  seq.,  and  section  4003  (Ind. 
T.  Ann.  St.  1899,  {  2683)  held  that  the  court 
was  authorized  where  no  provision  had  been 
made  for  a  jury  to  order  a  venire  facias. — 
Bureh  v.  United  States  (Ind.  T.)  619. 

Sess.  Laws  1906,  p.  519,  c.  106,  re-enacting 
and  amending  Ky.  St.  1903,  H  2241-2244,  re- 
lating to  the  selection  and  impaneling  of  juries, 
held  not  to  annul  the  selection  of  existing  ju- 
ries drawn  under  the  statute  before  amend- 
ment.— Eichman's  Committee  v.  South  Coving- 
ton &  C.  St.  Ry.  Co.  (Ky.)  316. 

Acts  1906,  p.  519.  c.  156,  construed  and  held 
to  permit  trials  by  jurors  selected  under  the  old 
law  until  such  time  as  the  act  can  be  put  into 
practical  effect.— Ix>uisville,  H.  &  St.  L.  R,  Co. 
V.  Mllby  (Ky,)  785. 

I   3.    Competency   of   Jnrors,   ehaUenges, 
and  objections. 

♦Opinions  of  jurors  Imsed  upon  common  ru- 
mors, and  not  from  personal  knowledge  are  by 
express  provisions  of  the  statute  not  ground  for 
challenge.— St,  Louis,  I.  AI.  &  S.  Ry.  Co.  v. 
Stamps  (Ark.)  1114. 

•Challenges  to  the  panel  should  precede  poll 
challenges. — Eichman's  Committee  v.  South 
Covington  &  C.  St.  Ry.  Co.  (Ky.)  316. 

Unless  seasonably  made,  objections'  to  the 
panel,  as  well  as  to  the  polls,  are  deemed  waiv- 
ed.— Eichman's  Committee  v.  .South  Covington 
&  C.  St.  Ry.  Co.  (Ky.)  316. 

An  objection  to  a  jury  held  available  only  by 
a  challenge  to  the  array,  as  authorized  by  Rev. 
St.  1895,  art.  3202.— Hayward  Lumber  Co.  y. 
Cox  (Tex.  Civ.  App.)  403. 

JUSTICES  OF  THE  PEACE. 

Appellate  jurisdiction  on  appeal  in  action  orig- 
inating in  justice's  court  as  dependent  on 
amount  in  controversy,  see  "Appeal  and  S2r- 
ror,"  8  2. 

Objections  in  intermediate  court  for  purpose  of 
review  in  action  originating  in  justice's 
court,  see  "Appeal  and  Error,"  $  4. 

Review  of  decisions  of  intermediate  appellate 
courts,  see  "Appeal  and  Error,"  |  26. 

8    1.    CItII  Jurlsdletloa  and  antbority. 

•Under  Const.  1874,  art.  7,  8  40,  and  Kirby's 
Dig.  8  4554,  a  justice  of  the  peace  has  no  juris- 
diction to  declare  a  lien  for  miner's  wages  on 
coal  mines  and  mining  machinery  in  houses  so 
attached  as  to  become  part  of  the  freehold.— 
Iloye  Coal  Co.  v.  Colvin  (Ark.)  207. 

8  2.    Proeedvre  in  elvll  cases. 

•Under  Rev.  St.  1899,  8  3802  [Ann.  St  1906, 
p.  2135],  a  statement  of  a  cause  of  action  in  a 
justice  court  held  BuflBoient.— Great  Western 
Printing  Co.  t.  Belcher  (Mo.  App.)  894. 


•Under  Rev.  St  1899,  {  3853  [Ann.  St  1906. 
p.  2139],  a  filing  of  a  statement  in  an  action  in 
a  justice  court  held  sufficient. — Great  Western 
Printing  Co.  v.  Belcher  (Mo.  App.)  894. 

•A  justice  of  the  peace  who  rendered  judg- 
ment by  default  for  plaintiff  held  to  have  power 
on  one  the  same  day,  without  notice  to  plaintiff 
and  on  defendant's  verbal  motion,  to  set  aside 
the  default— Cohen  v.  Moore  (Tex.)   1063. 

•Under  Rev.  St  1895,  art  1655,  a  continn- 
ance  of  a  case  held  not  to  deprive  a  justice  of 
the  peace  of  jurisdiction  of  the  parties  for  the 
time,  80  as  to  deprive  him  of  power  to  reopen 
and  tiT  the  case  at  the  same  term  without  no- 
tice.— Cohen  V.  Moore  (Tex.)  1053. 

8  3      Revle-w  of  proeeedin^ 

•Where  on  appeal  from  a  justice's  judgment 
in  favor  of  plaintiff,  defendants  did  not  appear 
either  in  person  or  by  attorney,  the  court  had 
a  statutory  right  to  affirm  the  judgment— 
Roblin  V.  Jenkins  (Ark.)  203. 

•AVhere  a  justice  of  the  peace  had  no  juris- 
diction to  impose  a  lien  for  miner's  wages  on  a 
coal  mine  and  its  belongings,  constituting  a 
part  of  the  freehold,  no  jurisdiction  was  acquir- 
ed by  the  circuit  court  on  appeal  from  the  jus- 
tice's judgment. — Hoye  Coal  Co.  v.  Colvin  (Aik.) 
207. 

•Under  Mansf.  Dig.  K  4139,  4152  [Ind.  T. 
Ann.  St  1889,  88  2819,  2832],  held,  on  an  appeal 
from  a  magistrate's  judgment,  the  appellate 
court  could  docket  the  cause  on  appellee's  mo- 
tion, affirm  the  judgment,  and  award  judgment 
on  the  appeal  bond. — Brown  t.  Gorman  (Ind. 
T.)  1163. 

A  motion  to  strike  ont  names  of  defendants 
not  mentioned  in  the  court's  pronouncement  but 
included  in  the  judgment  record  by  the  clerk, 
was  properly  sustained. — Kansas  City  Pump  Co. 
7.  Jones  (Mo.  App.)  1136. 

JUSTIFICATION. 

Of  homicide,  see  "Homicide,"  {  8. 

KIDNAPPING. 

See  "Abduction." 

KNOWLEDGE. 

By  grantee  of  frand  in  conveyance,  see  "Fraud- 
ulent Conveyances,"  8  1. 

LACHES.    . 

Affectinff  particular  righU,  remediet,  or  pro- 
cccdingi. 
See  "Equity,"  §  2. 
Priority  of  lien   for  purchase  money  of  land 

sold,  see  "Vendor  and  Purchaser,"  8  5. 
Right    to    claim    property   held    in    trust   see 

"Trusts,"   8   6. 

LANDLORD  AND  TENANT. 

Lease  by  guardian,  see  "Guardian  and  Ward," 

8  2. 
Lease  of  Indian   lands,  see  "Indians,"  8  !• 
Lessor's  estates  subject  to  mechanic's  lien,  see 

"Mechanics'  Liens,"  8  2. 
Parol  or  extrinsic  evidence  affecting  lease,  see 

"Evidence."  8  »• 
Settiug  aside  confirmation  of  oil  and  gas  lease, 

see  "Judicial  Sales." 
Validity    of    lease    executed    oa    Sunday.   «•• 

"Sunday." 
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{    1.    Terma   for   years. 

Under  Ky.  St  1903,  i  2202,  a  lease  by  a  ten- 
ant of  a  wall  for  advertising  purposes  held 
void,  and  the  sublessee  liable  to  the  landlord 
for  his  damages. — Louisville  dunning  System  v. 
Parks  (Ky.)  331. 

I  2.    Preails**.  and  enjoyineiit   and   nse 
thereof. 

An  action  to  recover  for  the  breach  of  an  im- 

Slied  covenant  of  quiet  enjoyment  in  a  lease 
eld  that  the  wife  of  defendant,  H.,  was  not 
a  proper  party  thereto.— Thurman  v.  Henderson 
and.  T.)  03C. 

The  lease  by  a  tenant  for  less  than  two  years 
of  a  wall  for  advertising  purposes,  without  the 
landlord's  consent,  is  void  as  to  the  landlord. — 
Louisville  Gunning  System  v.  Knighton  (Ky.) 
332. 

*A  landlord's  failure  to  notifv  his  tenant  of 
defects  in  the  premises  is  not  illegal,  where  the 
landlord  does  not  acquire  such  knowledge  until 
after  the  lease  is  made. — Holzhauer  v.  Sheeny 
(Ky.)  1034. 

*Rule  stated  as  to  what  knowledge  by  landlord 
of  defects  in  leased  premises  will  render  him 
liable  for  injury  to  tenant. — Holzhauer  v.  Shee- 
ny (Ky.)  1034. 

In  an  action  against  a  landlord  for  personal 
injuries  resulting  from  defective  premises,  evi- 
dence of  agent's  knowledge  of  defects  held  in- 
admissible.— Holzhauer   v.    Sheeny    (Ky.)    1034. 

In  an  action  by  a  tenant  to  recover  for  re' 
pairs  made,  the  complaint  held  to  support  re- 
covery for  a  8i)ecific  item  of  repairs.— Cohn  v. 
Naughtott  (Mo.  App.)  1158. 

In  an  action  tried  to  the  court,  held,  defend- 
ant ma.v  not  complain  because  a  lease  was  read 
by  the  court  was  considered  by  it,  though  not  put 
in  evidence. — Cohn  v.  Naugbton  (Mo.  App.)  1158. 

EJvidence  in  an  action  by  a  tenant  for  repairs 
held  to  show  that  the  repaira  were  not  to  a 
window  proper,  but  to  the  wall  wherein  the 
window  was  placed.— Cohn  v.  Naughton  (Mo. 
App.)  1158. 

{   3.    Rent  aad  advances. 

•Kirby's  Dig.  H  5033,  5aS4,  held  not  to  re- 
quire a  waiver  in  writing  of  the  landlord's  lien 
for  rent  or  supplies  furnished  the  tenant,  but 
that  the  same  might  be  orally  waived. — Griggs 
V.  Horton  (Ark.)  830. 

}  4.     Rc^entr)'   and   recovery   of  posses- 
sion by  landlord. 

In  forcible  detainer  to  recover  a  farm,  evi- 
dence examined,  and  held  sufficient  to  sustain 
a  verdict  for  complainant. — ^Jones  t.  Common- 
wealth (Ky.)  782. 

LANDS. 

See  "Public  Lands." 

LARCENY. 

See  "Embezzlement." 

Conviction   of  offense  included  In  charge,   see 

"Indictment  and  Information,"  {  7. 
Hearsay  evidence,  see  "Criminal  I^aw,"  g  6. 
Verdict  in  general,  see  "Criminal  Law,"  {  16. 
Weight  and  sufficiency  of  evidence  in  general, 

ftce  "Criminal  Law,"^  {  Q. 

I    1.    OCenses   and   responsibility  there- 
for. 

*It  not  being  necessary  that  theft  from  the 
person  occur  in  a  concealed  manner  and  out 
of  the  observation  of  others,  proof  held  to  show 
such  a  theft  was  privately  done  within  the  stat- 
ute.—Black  V.  State  (Tex.  Cr.  App.)  807. 


{  S.    Proseontlon  and  punishment. 

*In  a  trial  for  theft  from  the  person,  failure 
to  instruct  that,  if  defendant  did  not  intend  to 
appropriate  the  money  when  he  took  it,  he 
could  not  be  convicted,  held  not  error,i — Black 
V.  State  (Tex.  Cr.  App.)  887. 

LAW  OF  NATIONS. 

See  "International  Law." 

LAW  OF  THE  CASE. 

Decision  on  appeal,  see  "Appeal  and  Error," 
«  25. 

LEADING  QUESTIONS. 

See  "Witnesses,"   (  2. 

'LEASES. 

See  "Landlord  and  Tenant" 


LEGACIES. 


See  "Wills." 


LIBEL  AND  SLANDER. 


and 


*Point  annotated.    See  syllabus. 


(    1.    Words    and    aets    actionable, 
liability  therefor. 

•Words  spoken  to  another,  in  the  presence 
and  hearing  of  third  persons,  charging  her  with 
false  swearing,  are  none  the  less  actionable  be- 
cause spoken  to  her,  and  not  to  such  third  per- 
sons.—Moore  V.  Dodd  (Ky.)  224. 

i  2.     Actions. 

*A  petitiou  in  a  libel  action  hdd  insufficient 
for  failing  to  allege  special  damage;    the  letter 
complained  of  not  being  libelous  per  se. — Morri- 
son V.  Dean  (Tex.  Civ.  App.)  505. 
g  3.    Criminal  responsibility. 

*A  publication  held  manifestly  calculated  to 
create  a  disturbance  of  the  peace,  and  to  bring 
an  official  into  contempt,  and  therefore  libelous 
as  to  him.— Commonwealth  v.  Duncan  (Ky.)  897. 

*A  libelous  publication  addressed  to  the  grand 
jury  is  not  thereby  privileged,  and  is  as  libelous 
against  the  libelled  as  though  it  were  addressed 
to  the  public  at  large. — Commonwealth  v.  Dun- 
can (Ky.)  997. 

*An  indictment  for  libel  charging  that  the 
publication  was  made  of  and  concerning  the 
libelled,  and  then  setting  out  the  publication,  is 
sufficient  under  Cr.  Code  Prac.  §  132.^I!omnon- 
wealth  V.  Duncan  (Ky.)  997, 

*An  indictment  held  sufficiently  definite  to 
show  that  the  statements  contained  in  the  arti- 
cle are  charged  as  libelous  of  the  one  libelled. — 
Commonwealth  v.  Duncan  (Ky.)  ^7. 

LICENSES. 

For  sale  of  intoxicating  liquors,  see  "Intoxicat- 
ing Liquors,"  i  2. 
Injuries  to  licensees,  see  "Railroads,"  }  5. 

I    1.    For  occupations  and  prlTileges. 

The  statute  permitting  old  soldiers  obtaining 
certificates  from  the  county  judge  to  peddle 
without  a  license  does  not  exempt  one  from  the 
operation  of  an  ordinance  regulating  the  sale 
of  fresh  meats. — Incorporated  Town  of  Stamps 
V.  Bark  (Ark.)  153. 

An  ordinance  imposing  a  license  fee  upon  per- 
sons retailing  meats  in  less  than  certain  qnan- 
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titles  held  void  as  exorbitant,  anreasonable,  and 
a  provision  for  taxation  under  the  guise  of 
regulation. — Incorporated  Town  of  Stamps  v. 
Biirk  (Ark.)  153. 

A  business  held  not  a  back  line  within  the  rev- 
enue law  of  March  15,  ISKX;.  (Acts  1906,  p. 
200).— Commonwealth  v.  Walton  (Ky.)  323. 

LIENS. 

Jurisdiction  of  Justice's  court  to  declare  lien, 

see  "Justices  of  the  Peace,"  §  1. 
On  homestead,  see  "Homestead,"  §  2. 

Liens  aeg«ired  by  particular  remedies  or  pro- 
ceedings. 
See  "Garnishment,"  §  1. 

Particular  cla»»e»  of  liena. 
See  "Mechanics'  Liens." 
Landlord's   lien,   see   "Landlord  and  Tenant," 

§  3. 
Miner's  liens,  see  "Mines  and  Minerals,"  g  2. 
Vendor's  lien  on  lands  sold,  see  "Vendor  and 

Purchaser,"  S  5. 

LIFE  ESTATES. 

See  "Dower." 

Created  by  will,  see  "Wills,"  {  4, 

*A  life  tenant  has  no  claim  against  re- 
maindermen for  betterments  be  places  upon  the 
property.— Galbaugh  v.  Rouse  (Ky.)  9o9. 

*It  is  the  duty  of  a  life  tenant,  while  in 
possession,  to  pay  the  taxes  on  the  property, 
and  he  has  no  claim  for  payments  so  made. — 
Galbaugh  v.  Rouse  (Ky.)  9o9. 

♦Under  a  -nflrranty  deed  signed  \>j  a  life 
tenant  and  the  hoirs  in  remainder,  all  improve- 
ments by  the  life  tenant  go  with  the  property 
conveyed. — Galbaugh  v.  Rouse  (Ky.)  959. 

♦Before  personal  property,  such  as  shares  of 
mining  stock,  is  turned  over  to  a  life  tenant,  he 
should  be  required  to  execute  a  bond  for  the 
forthcoming  of  the  estate  to  the  remaindermen, 
oi-  a  trustee  should  be  appointed  to  bold  the 
property  for  the  parties  in  interest,  according 
to  the  terms  of  the  document  creating  the  es- 
tate.—Wilkinson  V.  Rosser's  Ex'r  (Ky.)  1019. 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 

Laches,  see  "Equity,"  §  2. 

Limitations  in  actions  against  personal  repre- 
sentatives, see  "Executors  and  Administra- 
tors," §  5. 

Limitations  in  actions  for  causing  death,  see 
"Death,"  $  1. 

I  1.     Stfitntes  of  limitation. 

An  action  for  breach  by  a  railroad  company  of 
its  agreement  to  establish  and  maintain  a  sta- 
tion held  not  barred  until  15  years  aftar  its  ac- 
crual.—Louisville.  H.  &  St.  L.  Ry.  Co.  t. 
Baskett  (Ky.)  695. 

*  An  action  to  surcharge  an  executrix's  account 
for  misappropriation  of  funds  of  the  estate, 
not  brought  within  10  years  after  settlement, 
held  barred  by  St.  1903,  §  2519.— Wren's  Ex'r 
V.  Wren's  Bx*!  (Ky.)  737. 

♦Under    St.    1903,    §    2622,    the    statutes   of 

limitation  apply  to  all  actions,  whether  based 
on  equitable  or  legal  rights. — Wren's  Ex'r  v. 
Wren's  Ex'x  (Ky.)  737. 

♦Ky.  St.  1903.  %  2516,  heU  to  apply  to  a 
suit  by  an  administrator  to  recover  the  value  of 
decedent's  support  for  which  her  son-in-law  be- 


came obligated  as  part  consideration  for  a  con- 
veyance.—Bryson's  Adm'r  v.  Blggg  (Ky.)  982. 

♦A  note  executed  and  made  payable  in  an- 
other state  is  not  governed  by  a  statute  of  lim- 
itations of  that  state  in  an  action  ttiereon  in 
Missouri,  where  the  statute  merely  bars  the 
remedy  and  does  not  extinguish  the  cause  of 
action.— Gross  v.  Watts  (Mo.)  30. 

By  Rev.  St.  1899,  §  4271  [Ann.  St.  1900.  p. 
23451,  actions  upon  promissory  notes  and  other 
written  instruments  for  the  payment  of  money, 
whether  sealed  or  unsealed,  are  not  barred  by 
the  statutes  of  limitation  before  the  expira- 
tion of  10  years  from  and  after  their  execu- 
tion.—Gross  V.  Watts  (Mo.)  30. 

Rev.  St.  1809,  §  2868  [Ann.  St.  1906,  p.  1642]. 
providing  that  every  action  instituted  by  vir- 
tue of  chapter  17  of  the  statute  on  damages 
shall  be  commenced  within  one  year  after  the 
cause  of  action  shall  accrue,  is  a  statute  of 
limitation  merely,  and  does  not  create  a  condi- 
tion.—Cytron  V.  St.  Ix>uis  Transit  Co.  (Mo.) 
109. 

♦An  action  by  the  creditor  of  a  corporation 
against  the  purchaser  of  its  assets  is  barred  by 
the  two-year  statute  of  limitations. — Clevenger 
V.  Galloway  &  Garrison  (Tex.  Civ.  App.)  914. 

♦In  an  action  for  a  debt  founded  upon  a  writ- 
ten contract,  the  four-year  statute  of  limitations 
applies,  but,  where  the  debt  is  not  founded  upon 
a  written  contract,  the  two-year  statute  bars 
the  action. — Fidelity  &  Casualty  Co.  v.  Oal- 
.laghan  &  Graham  (Tex.  Civ.  App.)  1073. 

An  indebtedness  for  a  premium  upon  a  writ- 
ten policy  of  insurance  issued  upon  a  written 
application  held  to  be  founded  upon  a  written 
contract,  although  no  promise  was  expressed 
in  the  policy  or  application.— Fidelity  &  Casual- 
ty Co.  v.  Callaghan  &  Graham  (Tex.  Civ.  App.) 
1073. 

5  2.     Compntatloii  of  period  of  limita- 

tion. 

♦An  amendment  of  complaint  in  ejectment 
held  not  to  change  the  cause  of  action  so  as  to 
affect  the  question  of  limitations. — Gannon  ▼. 
Moore  (Ark.)  139. 

♦The  statute  of  limitations  would  not  run  on 
a  note  belonging  to  the  estate  of  the  intestate, 
who  left  no  liabilities,  while  there  was  no  ad- 
ministrator of  an  estate  and  the  heirs  were  not 
all  of  age.— Chisholm  v.  Crye  (Ark.)  167. 

♦The  statute  of  limitations  heli  not  to  run 
against  an  action  by  grantor  for  failure  of  a 
railroad  company  to  perform  its  agreement  to 
establish  and  maintain  a  station,  until  after 
the  lapse  of  a  reasonable  time  in  which  to  per- 
form.- Louisville,  H.  &  St.  L.  Ky.  Co.  v.  Baskett 
(Ky.)  695. 

♦St  1903,  §  2543,  held  inapplicable  to  an  ac- 
tion to  surcharge  the  final  account  of  an  execu- 
trix for  fraud.- Wren's  Ex'r  v.  Wren's  Ex'x 
(Ky.)  737. 

♦Decedent's  son-in-law  being  entitled  to  re- 
cover for  her  support,  each  year's  account  for 
the  purposes  of  applying  the  statute  of  lim- 
itations should  be  deemed  a  separate  right  of 
action.— Bryson's  Adm'r  v.  Biggs  (Ky.)  982. 

♦In  applying  the  five-year  statute  of  limita- 
tions to  a  suit  brought  by  an  administrator. 
held,  the  period  when  there  was  no  administra- 
tor should  be  deducted. — Bryson's  Adm'r  v. 
Biggs  (Ky.)  982. 

♦A  cause  of  action  against  a  railroad  company 
for  injuries  to  a  servant,  brought  by  his  ad- 
ministrator, accrued  on  the  infliction  of  the  in- 
jury, from  which  date  limitations  imposed  by 
Ky.  St.  1903,  §  2516,  began  to  run.— LouisviUe 

6  N.  R.  Co.  v.  Simrall's  Adm'r  (Ky.)  lOlL 


*Folat  anaotated.    See  arUabna. 


Digitized  by 


Google 


INDEX. 


1259 


'Where  a  father  sued  alone  for  the  negli- 
i;ent  death  of  his  anmarried  minor  sou,  held 
proper  to  allow  an  amendment  joining  the 
mother  after  the  period  of  limitation  had  run. 
— Oytron  t.  St.  Louia  Transit  Co.  (Mo.)  109. 

In  an  action  on  an  account  stated,  where  a 
counterclaim  is  interposed  consisting  of  items 
of  a  running  account,  held,  that  the  bict  that 
there  is  a  break  of  one  year  in  the  account  in 
the  counterclaim,  prior  to  the  beginning  of  the 
account  sued  on,  would  not  let  m  the  defense 
of  the  statute  of  limitations  to  the  items  of  th<! 
counterclaim. — Vogel  v.  Kennedy  (Mo.  App.) 
1151. 

*The  statute  of  limitations  does  not  begin  to 
run  on  an  open,  running,  and  mutual  account 
until  the  date  of  the  last  item. — Vogel  v.  Ken- 
nedy (Mo.  App.)  1151. 

In  trespass  to  try  title,  where  plaintiff  claims 
title  under  a  deed  from  one  tenant  in  common 
and  defendant  under  the  statute  of  limitations, 
the  statute  ceases  to  run  in  defendant's  favor 
as  to  plaintiff's  interest  acquired  from  the  ten- 
ant  in  common  when  the  pleading  setting  up 
that  title  is  filed,  but  continues  to  run  against 
the  interests  of  the  co-tenants,  and,  if  at  the 
time  of  trial  the  statutory  period  has  elapsed 
as  to  their  Interests,  plaintiff  can  recover  only 
the  interest  of  his  donor.— Hutcheson  v.  Chand- 
ler (Tex.  Civ.  App.)  434. 

The  cause  of  action  by  a  creditor  of  a  cor- 
poration against  the  purchaser  of  its  assets  aris- 
es on  the  day  of  the  purchase  and  limitations 
run  from  that  date.— Clevenger  v.  Galloway  & 
GarriFon  (Tei.  Civ.  App.)  914. 


I  3. 


promise, 


AoknowIedEment,      new 
and  part  payment. 

♦No  recovery  can  be  had  upon  a  promise  to 
pay  a  note  barred  by  limitations  where  the  stat- 
ute at  the  time  of  the  action  would  also  defeat 
recovery  on  the  new  promise.— Hall  t.  Jennings 
(Tex.  Civ.  App.)  489. 

I  4.     Operation    and    eSeot    of    liar    by 
Umltatlon. 

*Gen.  St.  Kan.  1889,  f  4095,  providing  that 
certain  actions  may  be  brought  within  specified 
times  after  the  cause  of  action  shall  have  ac- 
crued, bars  the  remedy,  but  does  not  extin- 
guish the  cause  of  action.— Gross  v.  Watts  (Mo.) 
30. 

{    5.    Pleading,    CTldence,    trial,    and   re- 
-vie^r. 

•In  an  action  on  an  account  stated,  to  which 
a  counterclaim  is  interposed,  where  nothing  ap- 
pears on  the  face  of  the  petition  showinp;  that 
defendant's  counterclaim  was  barred  by  limita- 
tions, the  defense  of  the  statute  of  limitations  i^ 
irrelevant  unless  pleaded.— Vogel  v.  Kennedy 
(Mo.  App.)  1151. 

*In  trespass  to  try  title,  evidence  examined, 
and  held  to  warrant  submitting  to  the  jury  the 
issue  of  title  by  limitation. — Hutcheson  v.  Cnandl 
ler  (Tex.  Civ.  App.)  434. 

LIMITATION  OF  LIABILITY. 

Of  carrier,  see  "Carriers,"  {  8. 

LIQUIDATED  DAMAGES. 

See  "Damages,"  {  8. 

LIQUOR  SELLING. 

See  "Intoxicating  Liquors." 

LITTORAL  RIGHTS. 

See  "Navigable  Waters,"  {  3. 


LIVE  STOCK. 

Carriage  of,  see  "Carriers,"  {  10. 
Injuries  from  operation  of  railroads,  see  "Rail- 
roads," t  & 

LOANS. 

Recovery  of  money  loaned,  see  "Money  Lent" 

LOCAL  ACTIONS. 

See  "Venue,"  {  1. 


LOCAL  OPTION. 


Traffic  in  intoxicating  liquors, 
ing  Liquors,"  {{  1-5. 


see  "Intoxicat- 


LOGS  AND  LOGGING. 

Nature  and  extent  of  relief  in  suit  to  enjoin 
removal  of  timbex*,  see  "Equity,"  {  4. 

Requests  for  instructions  in  action  for  cutting 
trees,  see  "Trial,"  {  9. 

Requirements  of  statute  of  fraud  as  to  con- 
tract to  sell  trees,  see  "Frjiuds,  Statute  of," 
«5. 

LOST  INSTRUMENTS. 

♦Where  a  bond  to  coastruct  a  street  railroad, 
executed  by  defendast's  predecessor,  on  which 
suit  was  brought,  had  been  destroyed,  and  no 
copy  was  produced,  it  would  be  presumed  that 
the  bond  was  made  to  conform  to  the  ordinance 
requiring  it. — Choctaw  Ry.  &  Lighting  Co.  v. 
Incorporated  Town  of  McAlester  (Ind.  T.)  821. 

LUNATICS. 

See  "Insane  Persons."- 

MACHINERY. 

Danf^erous  machinery,  see  "Negligence,"  {  1. 
Liability  of  employer  for  defects,  see  "Master 
and  Servant,''  §  4. 

MAINTENANCE. 

See  "Champerty  and  Maintenance." 

MALICE. 

See  "Malicious  Mischief." 

Element  of  homicide,  see  "Homicide,"  {  1. 

MALICIOUS  MISCHIEF. 

♦An  indictment  under  Pen.  Code  1895,  arts. 
499,  500,  for  malicious  mischief  in  injuring  a 
church  building,  must  distinctly  aver  that  the 
church  was  a  public  building. — Burkhalter  v. 
State  (Tex.  Cr.  App.)  901. 

MALICIOUS  PROSECUTION. 


See  "False  Imprisonment.' 

I  1.    Hatnre      and 
proseontion, 


oommencement      of 


♦A  petition  held  to  state  facts  entitling  a  re- 
covery for  actual  damages  because  of  the  de- 
tention of  money.— Lightfoot  v.  Murphy  (Tex. 
Civ.  App.)  511. 


♦Point  annotated.    See  ayllabns. 
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MANDAMUS. 

Jurisdiction   of    supreme    court   to   issue,    see 

"Courts,"  i  5. 
To  compel  assessment  ot  taxes,  see  "Taxation," 

I  4. 
To    judges    of    court    of    civil    appeals,    see 

"Courts,"  I  5. 

{   1.    Nature  and  gronniU  In  generaL 

*Mandamn8  will  not  lie  to  correct  an  error 
of  the  chancery  court  in  the  determination  of  a 
case  upon  mandate,  since  an  appeal  or  writ  of 
error  affords  an  adequate  remedy. — Rankin  t. 
Fletcher  (Ark.)  933. 

{   2.    Snbjeota  and  purpose*  of  relief. 

•The  ju^cial  discretion  of  inferior  courts 
cannot  be  controlled  by  mandamus. — Rankin  t. 
Fletcher  (Ark.)  933. 

I   8.    Jnrlsdletlon,    proeeedlngs,    and    re- 
lief. 

Under  Civ.  Code  Prac.  {  474,  relating  to  man- 
damus, titie  10,  c.  5,  H  444,  .446,  448,  relating 
to  motions  for  judgment,  a  petition  for  man- 
damus need  not  be  filed  10  days  before  the  l>e- 
ginning  of  a  term,  but  may  be  filed  during  or 
out  of  term  time  and  stands  for  hearing  10 
days  after  service  if  the  court  in  which  the  pro- 
ceeding is  pending  is  then  in  session. — McCues- 
ney  v.  Hager  (Ky.)  714. 

•On  mandamus  to  compel  the  Auditor  ot 
Public  Accounts  to  certify  taxes  due  from  a 
railroad  company  in  petitioner's  taxing  dis- 
trict, an  answer  held  s||flicient. — CHiesapcake 
&  O.  Ry.  Co.  V.  Vanceburg  &  Stouts'  Lane 
Turnpike  Road  Co.  (Ky.)  051. 

•Where  a  demurrer  to  a  bill  for  mandamus 
was  overruled  on  appeal,  and  it  did  not  ap- 
pear that  any  answer  would  state  an  available 
defense,  a  peremptory  writ  would  be  issued 
without  leave  to  answer.— State  v.  Taylor  (Tenn.) 
242. 

•In  mandamus  to  correct  a  judgment  of  a  jus- 
tice of  the  peace,  the  petition  held  insufficient 
to  show  that  the  judgment  was  void. — Ckihn  v. 
Moore  (Tex.)  1053. 

MANDATE. 

See  "Mandamus." 

To  lower  court  on  decision  on  appeal,  see  "Ap- 
peal and  Error,"  {  26. 

MANSLAUGHTER. 

See  "Homicide,"  §§  2-5. 

MARRIAGE. 

See  "Divorce";    "Husband  and  Wife.* 
Competency  of  witness  as  to  law  of  marriage, 

see  "Witnesses,"  §  1. 
•Tudiciai  notice  of  common  law  of,  see  "Crim- 
inal Law,"  i  6. 

♦Common-law  marriage  defined. — Porter  v. 
United  States  (Ind.  T.)  805. 

•One  held  to  have  ratified  a  marriage  entered 
into  under  duress.— Merreli  v.  Moore  (Tex.  Civ. 
App.)  614. 

•Certain  facts  held  not  to  show  a  marriage 
under  duress.- Merreli  v.  Moore  (Tex.  Civ.  App.) 
514. 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 


MASTER  AND  SERVANT. 

Commutation  of  limitations,  in  action  for  in- 
juries to  servant,  see  "Limitation  of  Ac- 
tions," §  2. 

Consolidation  of  actions  for  wages  and  penal- 
ties, see  "Action,"  {  2. 

Excessive  damages  for  injuries  to  servant,  see 
"Damages  "  |  6. 

Excessive  damages  for  wrongful  death  of 
servant,  see  "Death,"  |  1. 

Garnishment  of  employer,  see  "Garnishment,"^ 
i  1. 

Harmless  error  in  action  for  injuries  to  serv- 
ant, see  "Appeal  and  Error,"  {(  20.  22. 

Jurisdiction  of  justice's  court  to  declare  lien 
for  wages,  see  "Justices  of  the  Peace,"  f  1. 

Liability  of  master  for  sale  of  intoxicating  liq- 
uor by  servant,  see  "Intoxicating  Liquors, ' 
8  4. 

Measure  of  damages  in  action  for  injuries  t» 
servant,  see  "Damages,"  i  5. 

Necessity  and  subject-matter  ot  instructions 
in  action  for  injuries  to  servant,  see  "Trial," 
§6. 

Nominal  damages  in  action  for  injuries  to  serv- 
ant, see  "Damages,"  I  1. 

Opinion  evidence  in  action  for  injuries  to  serv- 
ant, see  "Evidence,"  {  10. 

Province  of  court  and  jury  in  action  for  in- 
juries to  servant,  see  "Trial."  {  5. 

Requirements  of  statute  of  frauds  as  to  con- 
tracts of  employment,  see  "Frauds,  Statute 
of."  §  2. 

Sufflciency  of  instnictions  in  action  for  injuries 
to  servant,  see  "Trials,"  g  7. 

Taking  case  or  question  from  jury  in  action 
for  death  of  servant,  see  "Trial,'    {  4. 

Waiver  of  defects  in  plpading  in  action  for  in- 
juries to  servant,  see  "Pleading,"  I  10. 

{    1.    Tlie  relation. 

Defendant  could  not  repudiate  a  contract  to- 
pay  plaintiff  to  weigh  and  deliver  all  cotton 
bought  by  defendant,  because  the  sellers  de- 
manded that  another  weigher  weigh  their  cot- 
ton.—Sadler-Lusk  Trading  Co.  v.  Logan  (Ark.> 
205. 

•Evidence  in  an  action  for  breaking  a  con- 
tract to  employ  plaintiff  to  weigh,  mark,  and 
deliver  cotton  held  to  sustain  a  finding  that 
there  was  such  contract  l)etween  the  parties.— 
Sadler-Lusk  Trading  Co.  v.  Logan  (Ark.)  20.5.    ■ 

•Parties  to  a  contract  employing  one  to  weigh 
and  deliver  cotton  held  estopped  from  setting  xip 
the  nonexistence  of  the  contract,  or  that  it 
was  invalid,  because  not  reduced  to  writing. — 
Sadler-Lusk  Trading  Co.  v.  Logan  (Ark.)  205. 

Grounds  for  the  cancellation  by  an  employer 
of  a  contract  of  employment  stated. — Porter  v. 
Murphy  (Ind.  T.)  G58. 

The  mere  knowledge  and  implied  consent  of 
an  agent,  in  charge  of  railroad  yards,  who  look- 
ed on  and  saw  an  employ^  of  the  company  leave 
his  regular  emplpyment  as  car  inspector  and  as- 
sist the  switcliing  crew,  did  not  create  by  im- 
plication of  law  the  relation  of  master  and  serv- 
ant between  the  employ^  and  the  company 
while  he  was  engaged  in  that  work. — Louisville 
&  N.  R.  Co.  V.  Pendleton's  Adm'r  (Ky.)  382. 

The  relation  of  master  and  servant  is  created 
by  contract,  and  imposes  reciprocal  rights,  du- 
ties, and  obligations.— Louisville  &  N.  R.  Co.  v. 
Pendleton's  Adm'r  (Ky.)  382. 

•In  an  action  for  breach  of  contract  in  dis- 
charging plaintiff  with  his  teams  from  defend- 
ant's employ,  evidence  examined,  and  held  suffi- 
cient to  warrant  the  jury  in  finding  that  plain- 
tiff was  employed  by  defendant,  and  not  by  de- 
fendant's subcontractor.— C.  D.  Smith  &  C3o.  T. 
Ohler  (Ky.)  995. 
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*A  verdict  of  $1,625  held  not  excessive  as 
damages  to  an  employs  for  breach  of  his  con- 
tract of  employment. — C.  D.  Smith  &  Co.  v. 
Ohier  (Ky.)  995. 

'Where  a  man  with  his  teams  working  under 
contract  was  discharged  before  the  termination 
thereof,  it  was  proper  for  the  jury  to  consider 
the  expense  he  would  hare  incurred  while  not 
working  during  Ijad  weather,  and  the  responsi- 
bility attending  the  execution  of  the  contract. — 
C.  D.  Smith  &  Co.  v.  Ohler  (Ky.)  995. 

•In  an  action  for  breach  of  a  contract  of  em- 
ployment, the  fact  that'  plaintiff  after  his  dis- 
charge did  a  few  days'  work  on  the  same  job  for 
defendant's  subcontractor  had  no  other  effect  on 
his  right  of  action  against  defendant  than  would 
the  acceptance  of  any  other  employment  offered 
him.— O.  D.  Smith  &  Co.  v.  Ohler  (Ky.)  995. 

*Where  a  man  with  his  teams  working  under 
-contract  was  discharged  before  the  termination 
thereof,  it  was  his  duty  to  minimize  his  damages 
by  using  ordinary  care  in  getting  other  suitable 
employment  for  hfmself  and  teams. — C.  D.  Smith 
&  Co.  V.  Ohler  (Ky.)  995. 

An  employer  is  liable  for  such  damages  as  the 
employs  sustains  from  a  wrongful  discharge.— 
Texarkana  Lumber  Co.  t.  Lennard  (Tex.  Civ. 
App.)  50C. 

f   2.    -Servloea  and  eompemsatlan. 

•Under  Kirby's  Dig.  §  (5649,  defendant  rail- 
road held  not  liable  to  a  penalty  for  nonpayment 
of  plaintiff's  wages.— St.  Louis,  I.  M.  &  S.  R. 
Co.  T.  Broomfield  (Ark.)  133. 

In  an  action  under  Kirby's  Dig.  {  6649,  against 
a  railroad  by  laborers  for  wages  and  penalties, 
an  instruction  held  erroneous. — St.  Louis,  I.  M. 
A  S.  R.  Co.  V.  Broomfield  (Ark.)  133. 

♦Under  Kirby's  Dig.  f  C699,  as  amended  by 
Act  April  24,  1905  (Acts  19(X5,  p.  639),  provid- 
ing a  penalty  for  the  failure  of  a  corporation 
to  pay  a  discharged  employs  wages  due,  held, 
that  to  entitle  a  discharged  employs  to  the  stat- 
utory penalty  it  must  appear  that  there  were 
wnKCH  due  him  at  the  time  of  discharge  not 
Hubsequeotlypaid. — Stewart  &  Alexander  Lum- 
ber Co.  T.  Weaver  (Ark.)  152. 

*An  employs  held  entitled  to  recover  for  part 
performance.— Buckwalter  v.  Bradley  (Ky.)  970. 

{  3.  Master's  UabUity  for  injuries  to 
servant— Mature  and  extent  In 
general. 

•Ordinary  care  by  a  master  means  such  care 
as  a  person  of  ordinary  prudence  would  exercise 
in  view  of  the  conditions  and  circumstances  as 
to  danger. — Atoka  Coal  &  Mining  Co.  v.  Miller 
(Ind.  T.)  555. 

A  master  is  liable  for  negligence  in  not  keep- 
ing the  machinery  in  proper  repair. — Atoka  Coal 
&  Mining  Co.  v.  Miller  (Ind.  T.)  555. 

•Where  a  brakeman's  death  was  due  to  the 
accident  that  he  stumped  his  toe  or  stumbled 
and  fell,  the  railroad  company  is  not  liable. — 
Louisville  &  A.  R.  Co.  v.  Cox's  Adm'r  (Ky.) 
950. 

•A  miner  held  not  a  volunteer  in  firing  off  the 
blast  of  a  fellow  miner  who  had  left  before 
quitting  time,  in  accordance  with  the  universal 
custom  of  the  mine. — Mollenry  Coal  Co.  v. 
Render  (Ky.)  996. 

Where  an  employs  engaged  in  stacking  flour 
was  injured  in  consequence  of  the  stack  giving 
way  because  of  the  oefective  manner  in  which 
the  flour  had  been  stacked,  the  failure  of  the 
employer  to  employ  a  heli>er  did  not  contribute 
to  the  injurj-.— Commerce  Milling  &  Grain  (3o. 
V.  Gowon  (Tex.  Civ.  App.)  916. 

•A  railway  carpentPr  held  not  entitled  to  re- 
cover for  in]ury  caused  by  the  falling  of  luml>er 


while  he  was  unloading  a  car. — ^Texas  &  P.  By. 
Co.  V.  Flowers  (Tex.  Civ.  App.)  1070. 

{  4.    ^—  Tools,    machinery,    appllanoes, 
and  places  for  irorlu 

•An  owner  of  a  mine  employing  plaintiff  to 
drive  an  entry  in  consideration  of  a  certain 
price  per  yard,  together  with  pay  for  coal  taken 
out,  held  not  bound  to  timlaer  unfinished  por- 
tions of  the  entry,  but  only  to  furnish  timber 
at  plaintiff's  request  to  enable  him  to  do  the 
work.— Mammoth  Vein  Coal  Co.  v.  Bublis  (Ark.) 
210. 

•A  master  is  bound  to  use  ordinary  and  rea- 
sonable care  and  skill  in  keeping  his  machiDery 
in  suitable  repair.— Atoka  Coal  &  Mining  Co.  v. 
Miller  (Ind.  T.)  556. 

•The  master  is  liable  for  an  injury  to  the 
servant  caused  by  defects  in  machinery,  which 
could  have  been  discovered  by  proper  inspection. 
—Atoka  Coal  &  Mining  Co.  v.  Miller  (Ind.  T.) 
555. 

•A  master  is  liable  for  negligence  in  not  keep- 
ing the  machinery  in  proper  repair.— AtoKa  Coal 
A  Mining  Co.  v.  Miller  (Ind.  T.)  565. 

•A  master  is  liable  for  an  injury  caused  by 
an  accident  resulting  from  another  accident 
which  might  reasonably  have  been  expected  to 
happen.— Atoka  Coal  &  Mining  Co.  v.  Miller 
(Ind.  T.)  565. 

•It  is  a  master's  duty  to  furnish  a  reasonably 
safe  place  in  which  to  work  and  suitable  mate- 
rials to  work  with. — Atoka  Coal  &  Mining  Co.  v. 
Miller  (Ind.  T.)  555. 

A  mining  company  hdd  not  guilty  of  negli- 
gence in  an  action  for  the  death  of  a  miner. — 
Brunf.on  v.  Southwestern  Development  Co.  (Ind. 
T.)  593. 

•Duty  of  the  operator  of  a  coal  mine  deter- 
mined.—Brunson  v.  Southwestern  Development 
Co.  (Ind.  T.)  593. 

A  defendant  held  negligent  in  directing  an 
employs  to  tie  an  electric  light  wire  to  an  im- 
proper insulator  with  a  piece  of  common  iron 
wire. — Cumberland  Telephone  &  Telegraph  Co. 
V.  Graves'  Adm'x  (Ky.)  356. 

•It  is  the  duty  of  the  master  to  provide  rea- 
sonably safe  premises  and  appliances  for  the 
servant's  use. — Ixiuisville  &  N.  R.  Co.  v.  Pendle- 
ton's Adm'r  (Ky.)  382. 

•A  master  held  to  have  violated  the  duty  it 
owed  a  servant  to  furnish  him  a  reasonably  safe 
place  in  which  to  work.— Webster  v.  Stewart 
Iron  Works  Co.  (Ky.)  708. 

•The  duty  of  a  master  to  furnish  his  servant 
with  a  safe  place  to  work  is  a  primary  duty 
and  cannot  be  delegated  to  a  servant.- Combs 
V.  Eountree  Const  Co.  (Mo.)  77. 

•A  master  is  bound  to  use  reasonable  care  in 
furnishing  and  keeping  in  repair  structures  and 
appliances  to  be  used  by  the  servant  in  the  pros- 
ecution of  the  work  assigned  to  him. — Combs 
V.  Uountree  Const  Co.  (Mo.)  77. 

•It  is  the  employer's  duty  to  furnish  mach- 
inery and  appliances  that  are  as  safe  as  rea- 
sonable prudence  and  ordinary  care  can  make 
them. — Zeis  v.  St.  Louis  Brewing  Ass'n  (Mo.) 
99. 

That  there  was  a  broken  link  in  a  coupling 
pin  chain  on  a  freight  car  held  not  of  itself  neg- 
ligence of  the  railroad  company  justifying  a  re- 
covery for  death  of  a  switchman. — Norman  v. 
Southern  Ry.  Co.  (Tenn.)  1088. 

•The  rule  that  a  master  is  required  to  furnish 
safe  places  and  appliances  does  not  apply  where 
the  servants  are  making  a  dangerous  place  safe 
or  are  constantly  changing  the  character  of  the 
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place  as  to  safety.— Xorman  v.  Southern  Ry.  Co. 
(Tenn.)  1088. 

Where  50-pound  sacks  of  flour  were  stacked 
without  laying  the  sacks  in  alternate  cross- 
layers,  thereby  tying  the  sacks,  the  employer 
was  negligent  in  placing  an  employe  on  a  stack 
eight  feet  high  with  instructions  to  work  there- 
on.— Commerce  Milling  &  Grain  Go.  t.  Gowan 
(Tex.  Civ.  App.)  916. 


;  5. 


of   work,   mlea,    and 


—  Method* 
orders. 

♦A  servant  cannot  recover  for  an  injury  re- 
ceived while  violating  a  rule  of  which  he  knew, 
or  which  by  reasonable  care  he  could  have 
known.— Atoka  Coal  &  Mining  Co.  v.  Miller 
(Ind.  T.)  Mo. 

*A  servant  must  use  reasonable  care  to  ascer- 
tain the  rules  before  entering  upon  a  duty  at  a 
place  where  there  is  danger. — Atoka  Coal  & 
Mining  Co.  v.  Miller  (Ind.  T.)  555. 

*A  rule  of  a  mining  comiiany  prohibiting 
throwing  a  switch  while  a  certain  cable  was  run- 
ning held  a  reasonable  rule. — Atoka  Coal  &  Min- 
ing Co.  V.  Miller  (Ind.  T.)  5o5. 

Under  a  rule  stated,  held,  a  foreman's  action 
was  equivalent  to  a  command  to  a  lineman  to 
tie  an  electric  light  wire  to  an  insulator. — Cum- 
berland Telephone  &  Telegraph  Co.  v.  Graves' 
Adm'x  (Ky.)  356. 

♦Where  a  switchman  was  thrown  from  a 
freight  car  and  killed  because  of  a  defective 
coupling  pin  chain  attached  thereto,  it  was  not 
material  that  the  conductor  in  attempting  to 
uncouple  the  car  violated  a  rule  prohibiting  em- 
ployes from  going  between  cars  when  in  motion. 
—Norman  v.  Southern  Ry.  Co.  (Tenn.)  1088. 

A  railway  rule  for  the  prevention  of  rear-end 
collisions  held  applicable  to  stops  at,  as  well  as 
between,  stations.— Galveston,  11.  &  S.  A.  Ry. 
Co.  v.  Quinn  (Tex.  Civ.  App.)  397. 


f   6. 


•nd        Imstmcting 


—  Warning 
servant. 

*In  an  action  for  killing  a  brakeman,  defend- 
ant held  negligent.— Louisville  &  N.  R.  Co.  v. 
Herndon's  Adm'r  (Ky.)  732. 

*A  master's  duty  to  warn  does  not  extend  to 
transitory  risks  concerning  which  the  only  thing 
which  the  servants  do  not  know  is  just  when 
danger  will  come  or  when  the  danger  Is  due  to 
a  transitory  occurrence  known  to  be  liable  to 
happen.— Norman  v.  Southern  Ry.  Co.  (Tenn.) 

•In  an  action  for  death  of  a  switchman  by 
being  thrown  from  a  car  which  was  defective, 
whether  the  car  was  marked  by  the  inspector 
for  the  particular  defect  or  not  held  immaterial. 
—Norman  v.  Southern  Ry.  Co.  (Tenn.)  1088. 

•Conductor  of  a  train  held  not  bound  to  noti- 
fy a  switchman  that  a  car  which  it  was  the 
switchman's  duty  to  assist  in  moving  was  equip- 
ped with  a  defective  coupling  pin  chain.— Nor- 
man v.  Southern  Ry.  Co.  (Tenn.)  1088. 

•  A  rear-end  collision  of  trains  held  to  have  oc- 
curred through  the  negligence  of  employes  on 
the  preceding  train.— Galveston,  H.  &  S.  A.  lly. 
Co.  V.  Quinn  (Tex.  Civ.  App.)  397. 

§  7.    ^—  Felloir  servants. 

•If  an  injury  to  a  servant  is  caused  by  the 
concurring  negligence  of  a  fellow  servant'and  the 
master,  the  master  is  liable.— Atoka  Coal  & 
Mining  Co.  v.  Miller  (Ind.  T.)  555. 

•A  servant  injured  through  the  carelessness 
of  a  fellow  servant  without  the  negligence  of  the 
master  cannot  recover  from  the  master.— Atoka 
("onl  &  Mining  Co.  v.  Miller  (Ind.  T.)  555. 

•A  coal  mining  company  held  not  liable  for  in- 
juries to  a  miner  caused  by  his  being  crushed 

•Point  annotated. 


by  a  descending  cage  while  attempting  to  escape 
anticipated  danger.— Soathwestem  Development 
Co.  v.  Boyd  (Ind.  T.)  1174. 

•Workmen  acting  ander  the  supervision  of  a 
foreman  held  to  represent  the  employer  in  Uis 
relation  of  master,  and  not  to  be  fellow  serv- 
ants of  a  workman  who  was  injured  by  the 
faulty  construction  of  a  cleat. — Combs  v.  Koun- 
tree  Const.  Co.  (Mo.)  77. 

•The  fellow  servant  act  of  1897  held  appli- 
cable to  a  company  operating  an  electric  rail- 
way about  35  miles  in  length.— E<Ige  v.  South- 
west Missouri  Electric  Ry.  Co.  (Mo.)  90. 

•A  car  dispatcher  of  an  interurban  electric 
railway  company  held  under  the  facts  a  vice 
principal  and  not  a  fellow  servant  of  conduct- 
ors and  motormen. — ^Eclge  v.  Southwest  Mis- 
souri Electric  Ry.  Co.  (Mo.)  90. 

•A  vice  principal  defined. — Edge  v.  South- 
west Missouri  Electric  Ry.  Co.  (Mo.)  90. 

•A  car  dispatcher  of  an  interurban  electric 
railway  company  held  not  a  fellow  servant  of 
the  motormen  and  conductors.— Edge  v.  South- 
west Missouri  Electric  Ry.  Co.  (Mo.)  90. 

A  railroad  company  held  liable  'for  injaries 
sustained  in  consequence  of  the  act  of  a  fire- 
man wrongfully  opening  the  valve  in  a  locomo- 
tive boiler,  causing  steam  to  escape  and  injure 
another.— Texas  &  N,  O.  R.  Co.  v.  Walton  (Tex. 
Civ.  App.)  415. 

An  engineer  in  charge  of  a  switching  engine, 
and  the  fireman,  held  engaged  in  operating  the 
engine,  within  Rev.  St.  1895,  art  4560g,  ex- 
empting the  operatives  of  a  railroad  engine 
from  the  fellow  servant  rule  while  engaged  in 
their  work.— Texas  &  N.  O.  R.  Co.  v.  Walton 
(Tex.    Civ.    App.)    415. 

•An  Injury  to  an  employe  held  not  caused 
by  a  fellow  servant. — Commerce  Milling  & 
Grain  Co.  v.  Gowan  (Tex.  Civ.  App.)  916. 

•A  foreman  directing  an  employ^  to  work  in 
a  particular  place  is  not  a  fellow  servant  of  the 
employ*. — Commerce  Milling  &  Grain  Co.  t, 
Gowan  (Tex.  Civ.  App.)  916. 

i  8.     — ^  Bisks  assumed  by  servant. 

♦Where  a  master  promised  to  repair  a  defec- 
tive appliance,  'the  sei-vant  held  not  to  assume 
the  risk  of  injury  caused  thereby. — Western  Coal 
&  Mining  Co.  v.  Burns  (Ark.)  535. 

•In  an  action  for  injuries  to  an  employe,  an 
instruction  relating  to  a  right  to  recover,  though 
he  continued  to  work  with  knowledge  of  a  de- 
fective appliance,  held  proper.- Western  Coal  & 
Mining  Co.  v.  Burns  (Ark!)  535. 

•A  servant  held  to  assume  the  risk  of  the  ab- 
sence of  safeguards,  if  he  knows  the  condition 
and  the  danger  resulting  therefrom. — Atoka  Coal 
&  Mining  Co.  v.  Miller  (Ind.  T.)  555. 

•Where  a  servant  goes  outside  of  his  duties 
and  without  orders  from  proper  authority  un- 
dertakes to  do  other  work,  the  law  will  pre- 
sume that  he  knew  the  rules  of  the  master  as 
to  the  work  undertaken.— Atoka  Coal  &  Mining 
Co.  V.  Miller  (Ind.  T.)  555. 

•If  a  servant  is  aware  of  a  defect  In  machin- 
ery, or  by  the  exercise  of  reasonable  care  might 
have  known  of  it,  it  is  his  duty  to  either  inform 
his  master,  or  quit  work. — Atoka  Coal  &  Mining 
Co.  V.  Miller  (Ind.  T.)  555. 

•A  servant  assumes  all  risks  incident  to  his 
employment,  and  such  as  are  known  to  him,  or 
discoverable  by  the  exercise  of  ordinary  care  on 
his  part— Atoka  Coal  &  Mining  Co.  ▼.  Miller 
(Ind.  T.)  555. 

•Correlative  duties  of  master  and  servant  re- 
specting the  servant's  safety  stated. — Milby  & 
Dow  Coal  &  Mining  Co.  v.  Balla  (Ind.  T,)  86a 

See  syllabas. 
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*X7nder  a  role  stated  held  a  mule  driver  In  a 
Eoine  cannot  recover  for  injury  caused  by  the 
mule  taking  fright.— Milby  &  Dow  Coal  &  Min- 
ing Co.  V.  Balla  (Ind.  T.)  860. 

*An  employe  Aeld  not  relieved  from  assump- 
tion of  risk  oy  going  into  a  dark  and  danger- 
ous place,  though  the  master  had  promised,  and 
failed,  to  furnish  a  lantern. — Kentucky  &  In- 
diana Bridge  &  R.  Co.  v.  Melvin  (Ky.)  334. 

*Under  a  rule  stated,  held  a  telephone  line- 
man coiild  assume  the  foreman  would  not  di- 
rect bim  to  do  anything  which  would  endanger 
his  life,  unless  he  knew  the  contrary. — Cumber- 
land Telephone  &  Telegraph  Co.  v.  Grave*' 
Adm'x  (Ky.)  356. 

*Rule  re^>ecting  assumption  of  risk  by  a  ser- 
vant stated. — Cumberland  Telephone  &  Tele- 
graph Co.  V.  Graves'  Adm'x  (Ky.)  356. 

*Where  a  person  employed  by  a  railroad  as 
car  inspector  voluntarily  undertook  without  au- 
thority the  work  of  assisting  a  switching  crew, 
the  relation  of  master  and  servant  was  tempo- 
rarily suspended. — Louisville  &  N.  R,  Co.  v. 
Pendleton's  Adm'r  (Ky.)  382. 

*A  servant  held  entitled  to  assume  that  the 
master  was  discharging  its  duty  to  make  a  gate 
left  standing  near  his  place  of  work  secure. — 
Webster  v.  Stewart  Iron  Works  Co.  (Ky.)  708. 

*An  employ^  does  not  assume  such  risks  as 
arise  from  the  negligence  of  the  employer  in 
failing  to  furnish  him  a  reasonably  safe  place 
in  which  to  work  and  reasonably  safe  appli- 
ances.—Brents  V.  Louisville  &  N.  R.  Co.  (Ky.) 
9G1. 

♦Where  a  foreman  stood  by  and  superintend- 
ed the  nailing  of  a  cleat  on  a  brace  timber  by 
workmen,  the  servant  who  was  to  use  it  as  a 
foothold  was  not  bound  to  search  for  danger, 
but  bad  a  right  to  rely  upon  the  assumption  that 
the  foreman  had  caused  the'  work  to  be  done 
properly. — Combs  v.  Rountree  Const.  Co.  (Mo.) 

*In  an  action  by  a  servant  for  injuries  result- 
ing from  defective  appliances  furnished  by  de- 
fendant master,  plaintiff  held  not  to  have  as- 
sumed the  risk. — Zeis  v.  St.  Louis  Brewing 
Ass'n  (Mo.)  99. 

*A  switchman  whose  duty  extended  to  the  dis- 
tribution of  cars  more  or  less  defective  held  to 
have  assumed  the  risk  of  being  thrown  from 
such  a  car. — Norman  v.  Southern  Ry.  Co.  (Tenn.) 
1088. 

The  distribution  of  a  defective  freight  car  in 
a  railroad  company's  yards  before  repairing 
a  defective  automatic  coupler  chain  held  not  a 
violation  of  Federal  safety  appliance  Act 
March  2,  1893  (27  Stat.  531,  c.  196  [U.  S.  Comp. 
St.  1901,  p.  3174]).— Norman  v.  Southern  Ry. 
Co.  (Tenn.)  1088. 

In  an  action  against  a  railway  company  by 
an  engineer  for  injuries  caused  by  collision  with 
a  preceding  train,  an  issue  of  assumed  risk  is 
not  raised  by  evidence  that  he  violated  rules  of 
the  company.— Galveston,  H.  &  S.  A.  Ry.  Go. 
V.  Quinn  (Tex.  Civ.  App.)  397. 

A  brakeman,  injured  by  being  thrown  from  a 
log  train  by  a  sudden  acceleration  of  the  speed 
without  notice,  held  not  to  have  assumed  the 
risk  thereof.— Gulf,  B.  &  K.  O.  Ry.  Co.  v.  Har- 
rison (Tex.  Civ.  App.)  399. 

A  locomotive  engineer  held  not  to  pssnme  the 
risk  of  injury  resulting  from  the  fireman  open- 
ing the  valve  in  the  boiler  without  being  previ- 
ously directed  so  to  do,  and  causing  steam  to 
escape.— Texas  &  N.  O.  R.  Co.  v.  Walton  (Tex. 
Civ.  App.)  415. 

*A  risk  held  not  assumed  by  an  inexperienced 
employe.- Commerce  Milling  &  Grain  Co.  v. 
Gowan  (Tex.  Civ.  App.)  916. 


{  9.    •—  Oontrlbntoxy      negligence    '  of 
■errant. 

*A  minor  who  brushed  gas  in  violation  of  the 
rules  of  the  company  held  not  entitled  to  re- 
cover for  injuries  resulting  from  an  explosion 
caused  by  his  brushing  the  gas  against  a  fire. — 
Central  Coal  &  Coke  Co.  v.  Wilson  (Ark.)  174. 

Plaintiff,  an  experienced  miner,  held  negli- 
gent in  continuing  to  work  under  a  roof  in  an 
entry  to  a  mine  with  knowledge  that  a  portion 
of  the  rock  was  loose  and  liable  to  fall  at  any 
time.— Mammoth  Vein  Coal  Co.  v.  Bublis  (Ark.) 
210. 

•An  employe  failing  to  obey  the  rules  made 
for  his  protection  is  negligent. — Western  Coal 
&  Mining  Co.  v.  Burns  (Ark.)  535. 

•In  an  action  for  injuries  to  an  employe,  the 
jury  in  determining  the  question  of  contributory 
negligence  held  required  to  consider  his  age,  ex- 
perience, and  degree  of  intelligence.— Western 
Coal  &  Mining  Co.  v.  Burns  (Ark.)  535. 

•A  servant  held  not  relieved  from  contributo- 
ry negligence  in  disobeying  rules  of  which  he 
had  no  knowledge,  when  undertaking  work  out- 
side bis  regular  duties  under  the  direction  of 
one  not  in  authority  to  direct  him.— Atoka  Coal 
&  Mining  Co.  v.  Miller  (Ind.  T.)  555. 

•A  servant  cannot  recover  for  an  injury  from 
his  own  negligence. — Atoka  Coal  &  Mining  Co. 
V.  Miller  (Ind.  T.)  555. 

•Ordinary  care  on  the  part  of  a  servant  with 
respect  to  the  condition  of  machinery  means 
such  care  as  a  person  situated  as  he  was  would 
ordinarily  use. — Atoka  Coal  &  Mining  Co.  ▼. 
Miller  (Ind.  T.)  555. 

•A  brakeman,  injured  by  being  thrown  front 
a  log  train,  held  not  negligent.— -Gulf,  B.  &  K. 
0.  Ry.  Co.  V.  Harrison  (Tex.  Civ.  App.)  399. 

•An  inexperienced  employe  held  not  guilty  of 
contributory  negligence.— Commerce  MilliDg  & 
Grain  C!o.  v.  Gowan  (Tex.  Civ.  App.)  916. 

f  10.   — — •  Actions  In  general. 

Act  Ctong.  July  1,  1902,  c.  1356,  32  Stat.  631, 
held  to  estop  an  operator  from  pleading  con- 
tributory negligence  or  assumption  of  risk  in 
an  action  for  injury  caused  by  the  operator's 
noncompliance  with  the  act.  —  Bolen-Damall 
C!oal  Co.  V.  Williams  (Ind.  T.)  867. 

{11.  Pleading. 

•The  complaint  in  an  action  against  a  coal 
mining  company  for  personal  injury  to  a  miner 
caused  by  an  explosion,  while  technically  repe- 
titious, held,  as  a  whole,  a  clear,  connected,  con- 
cise, and  legal  statement  of  a  single  cause  of 
action,  complying  with  Carter's  Ind.  T.  Ann. 
St.  1899,  S  3231.— Bolen-Darnall  Coal  Co.  v. 
Williams  (Ind.  T.)  867. 

A  petition  in  an  action  for  injuries  to  a  street 
railway  conductor  held  to  authorize  a  recovery 
if  the  company  knew,  or  by  the  exercise  of  or- 
dinary care  could  have  known,  of  the  incompe- 
tency of  the  motorman.— South  Covington  &  C. 
St.  Ry.  Co.  V.  Brown  (Ky.)  703. 

•Where,  in  a  personal  injury  action,  plaintiff 
allege  J,  with  particularity,  negligence,  he  is  re- 
quired to  make  proof  of  that  particular  negli- 
gence to  entitle  him  to  recover. — Bromley  v. 
Hudson  Lumber  Co.  (Mo.  App.)   1134. 

Where  a  declaration  for  death  of  a  switchman,  • 
owing  to  a  defective  coupling  pin  chain  on  a 
freight  car,  did  not  allege  that  the  car  was  be- 
ing used  in  interstate  traffic,  it  did  not  state  a 
cause  of  action  under  federal  safety  appliance 
Act  of  March  2,  1893  (27  Stat.  531,  c.  190  [U. 
S.  Comp.  St.  1901,  p.  8174]).— Norman  v.  South- 
em  Ry.  Co.  (Tenn.)  1088. 

In  an  action  for  injuries  to  an  employe,  cer- 
tain  evidence   held  admissible  in  view  of  the 
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petition.— Commerce   ^lilling   &   Grain   Co.    t. 
Oowan  (Tex.  Civ.  App.)  916. 

S  12.  —  XMdenee. 

To  recover  in  a  personal  injnry  action,  tlie 
servant  must  show  by  a  preponderance  of  the 
evidence  that  the  accident  was  caused  by  one 
or  more  of  the  specific  defects  alleged  in  his 
complaint. — Atoka  Coal  &  Mining  Co.  v.  Miller 
(Ind.  T.)  655. 

*In  an  action  by  a  servant  for  personal  inju- 
ries, evidence  considered,  and  held  sufficient  to 
sustain  a  verdict  for  plaintiff.— Atoka  Coal  & 
Mining  Co.  v.   Miller  (Ind.   T.)  555. 

*In  an  action  for  personal  injuries,  evidence 
considered,  and  keii  to  show  that  the  accident 
was  not  due  to  the  negligence  of  a  fellow  serv- 
ant.—Atoka  Coal  &  Mining  Co.  v.  Miller  (Ind. 
T.)  555. 

*In  an  action  by  a  servant  for  injuries,  evi- 
dence considered,  and  held  sufficient  to  show 
Hiat  he  was  not  guilty  of  contributory  negli- 
gence in  going  outside  his  duties  or  for  violat- 
ing the  rules.— Atoka  Ck>al  &  Mining  Oo.  v.  Mil- 
ler (Ind.  T.)  555. 

In  an  action  against  a  mining  company  for 
injury  to  a  miner  caused  by  an  explosion,  he 
could  state  that  the  flame  which  burned  him 
"seemed  to  come  right  up  the  slope." — Bolen- 
Darnall  Coal  Co.  v.  Williams  (Ind.  T.)  867. 

*The  doctrine  of  res  ipsa  loquitur,  applicable 
to  personal  injuries  to  passengers,  cannot  be 
applied  against  a  mining  company  in  an  action 
against  it  for  injuries  to  a  miner  who  was 
crushed  by  a  descending  cage. — Southwestern 
Development  Co.  v.  Boyd  (Ind.  T.)  1174. 

'EN^idence  in  an  action  against  a  coal  mining 
■company  for  injury  to  a  miner,  alleged  to  have 
resulted  from  the  incompetency  of  one  permitted 
to  sprag  coal  cars,  held  insufficient  to  show  he 
was  incompetent. — Southwestern  Development 
Co.  V.  Boyd  (Ind.  T.)  1174. 

*In  an  action  for  injuries  to  a  brakeman, 
evidence  held  to  show  negligence  on  the  part 
of  the  conductor  or  engineer. — Louisville  &  N. 
R.  Co.  V.  Barrickinan  (Ky.)  273. 

*In  an  action  for  injuries  to  an  engineer  in  a 
collision  between  his  train  and  another  pre- 
ceding it,  evidence  held  not  to  show  negligence. 
—Hall  V.  Louisville,  H.  &  St.  L.  Ry.  Co.  (Ky.) 
275. 

*In  an  action  by  an  employ^  for  injuries  re- 
ceived while  aiding  in  setting  electric  light 
poles,  evidence  held  to  support  a  finding  of  neg- 
ligence.—City  of  Henderson  v.  Smith  (Ky.)  277. 

*In  an  action  for  the  negligent  death  of  an 
employe,  it  was  unnecessary  that  plaintiff  show 
that  intestate  did  not  know  of  the  danger  caus- 
ing his  death ;  the  burden  being  upon  defendant 
to  show  assumption  of  risk  or  contributory  neg- 
ligence.—Cumberland  Telephone  &  Telegraph 
Co.  V.  Graves'  Adm'x  (Ky.)  S.'ie. 

Facts  necessary  to  prove  in  order  that  a  street 
railway  conductor  may  recover  for  an  injury  re- 
sulting from  the  incompetency  of  a  motorman. — 
South  Covington  &  C.  St  Ry.  Co.  v.  Brown 
(Ky.)  70.1. 

Evidence  in  an  action  for  the  death  of  plain- 
tiff's intestate,  a  brakeman,  wherein  it  was  al- 
leged that  the  appliances  on  the  car  were  not 
■  in  good  repair,  that  the  track  was  unsafe,  and 
that  the  engineer  and  other  niemliers  of  the 
crew  were  incompetent  and  negligent,  held  not 
to  support  a  verdict  for  plaintiff.— Ix)uisville  & 
A.  R.  Co.  V.  Cox's  Adm'r  (Ky.)  950. 

•That  a  mine  was  not  proi)erly  ventilated, 
tliRt  the  air  wiis  bad,  and  that  an  explosion  of 

fas  occurred   held  evidrnce  of  negligence. — Mo- 
lenry  Coal  Co.  v.  Render  (Ky.)  996. 


'Evidence  that  intestate,  a  railroad  station 
agent,  was  killed  by  a  car  door  falling  on  bim 
as  he  passed  the  car  in  the  course  of  his  duty, 
held  sufficient  to  establish  negligence  on  the 
part  of  the  railroad  company. — Lonisville  &  M. 
U.  Co.  V.  Simrall'B  Adm'r  (Ky.)  1011. 

*In  an  action  for  injuries  received  by  a  serv- 
ant through  unsafe  appliances  furnished  by  de- 
fendant, evidence  examined,  and  held  safflcient 
to  show  negligence  on  defendant's  part. — ^Zeis 
V.  St.  Louis  Brewing  Asa'n  (Mo.)  99. 

Under  the  allegations  in  a  personal  injury 
action  by  an  employ^,  proof  that  a  foreman  was 
notoriously  incompetent  held  erroneously  exclud- 
ed.— Bromley  v.  Hudson  Lumber  Co.  (Mo.  App.) 
1134. 

'Evidence  in  an  action  by  an  employ^  held 
not  to  show  prima  facie  defendant's  negligence 
in  that  what  plaintiff  was  ordered  to  do  was 
hazardous,  or  that  a  reasonable  man  woold  have 
anticipated  the  accident  whic^  caused  the  in- 
jury.— Bromley  v.  Hudson  Lumber  Co.  (Mo. 
App.)  1134. 

'Evidence  in  an  action  by  a  locomotive  en- 
gineer for  injury  caused  in  collision  with  a  pre- 
ceding train  held  to  sustain  a  verdict  for  plain- 
tiff.—Galveston,  H.  &  S.  A.  Ry.  Co.  y.  Quinn 
(Tex.  Civ.  App.)  397. 

Where  a  brakeman  was  thrown  from  a  log 
train  by  a  sudden  acceleration  of  speed,  facts 
held  to  raise  an  issue  as  to  the  engineer's  duty, 
independent  of  any  rule,  to  give  warning  of  bis 
intention  to  so  violently  start  the  train. — Gulf, 
B.  &  K.  a  Ry.  Co.  T.  Harrison  (Tex.  Civ.  App.) 
399. 

Where  a  brakeman  was  injured  by  the  sud- 
den acceleration  of  the  speed  of  a  train,  a  rule 
requiring  a  whistle  to  be  sounded  when  round- 
ing curves  where  the  view  is  obstructed  held  ir- 
relevant—Gulf, B.  &  K.  O.  Ry.  Co.  v.  Harrison 
(Tex.  Civ.  App.)  399. 

In  an  action  for  injuries  to  a  brakeman  by 
the  sudden  acceleration  of  the  speed  of  a  log 
train,  a  rule  that  trains  must  not  start  except 
on  signal  from  the  conductor,  held  irrelevant. — 
Gulf,  B.  &  K.  C.  Ry.  Co.  v.  Harrison  (Tex.  Civ. 
App.)  399. 

'Evidence  in  an  action  for  a  brakeman's 
death  held  to  support  a  finding  that  his  fall 
was  caused  by  a  lurch  of  the  car,  due  to  the  de- 
fective condition  of  the  track,  and  that  the  rail- 
road company  was  negligent  in  permitting  its 
track  to  be  and  remain  in  that  condition. — Gal- 
veston, H.  &  N.  Ry.  Co.  V.  Wallis  (Tex.  Civ. 
App.)  418. 

'Evidence  in  an  action  for  a  brakeman's 
death,  due  to  the  defective  condition  of  defend- 
ant's railroad  track,  held  to  support  a  finding 
that  he  did  not  assume  the  risk  arising  from 
such  defective  condition. — Galveston.  H.  &  N. 
By.  Co.  v.  Wallis  (Tex.  Civ.  App.)  4ia 

{13.  ^^  Questions  for  Jnvjf. 

'In  an  action  by  a  servant  for  personal  in- 
juries, contributory  negligence  held  a  question 
for  the  jury.— Atoka  Coal  &  Mining  Co.  r.  Mil- 
ler (InA  T.)  555. 

•In  an  action  for  injuries  to  an  engineer  In 
a  collision  between  his  train  and  another  pre- 
ceding it,  the  evidence  held  not  to  show  neg- 
ligence as  a  matter  of  law. — Hall  v.  Louisville. 
H.  &  St  Ij.  Ry.  Co.  (Ky.)  275. 

'In  an  action  against  a  telephone  companj 
for  the  death  of  an  employ^,  who  was  directed 
to  tie  an  electric  light  wire  to  an  insulator,  held. 
under  the  evidence,  a  question  for  the  jury 
whether  he  assumed  the  risk. — Cumberland  Tele- 

Shone  &  Telegraph  Co.  v.  Graves*  Adm'x  (Ky.) 
50. 
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Whether  a  street  railway  company  was  negli- 
gent in  placing  an  Inexperienced  motorman  in 
charge  of  a  car,  resulting  in  injury  to  the  con- 
ductor, held  for  the  jury.— South  Covington  & 
C.  St.  Ry.  Ck).  V.  Brown  (Ky.)  708. 

•Whether  a  conductor  injured  by  the  derail- 
ment of  his  car,  in  consequence  of  the  incom- 
petency of  the  motorman,  had  knowledge  of  his 
Incompetency,  held  for  the  jury. — South  Coving- 
ton &  C.  St.  Ry.  Co.  V.  Brown  (Ky.)  703. 

•In  an  action  for  injuries  to  a  miner  by  an 
alleged  explosion  of  gas  in  a  mine,  evidence  held 
to  require  submission  of  the  roaster's  negligence 
to  the  jury. — McHenry  Coal  Co.  v.  Render  (Ky.) 
006. 

•In  an  action  against  an  electric  railway  com- 
pany for  injuries  to  a  motorman  who  jumped 
from  his  car  to  avoid  injury  in  a  collision  with 
another  car,  the  question  of  his  contributory 
negligence  held  for  the  jury.— Edge  v.  Southwest 
Missouri  Electric  Ry.  Co.  (Mo.)  90. 

•In  an  action  against  an  electric  railway  com- 
pany for  injuries  to  a  motorman  who  jumi>ed 
from  his  car  to  avoid  injury  in  a  collision  with 
another  car,  the  question  of  the  neKligence  of 
the  company  in  bringing  abont  a  collision  held 
for  the  jury. — Edge  v.  Southwest  Missouri  Elec- 
tric Ry.  Co.  (Mo.)  90. 

•Where  a  brakeman  was  thrown  from  a  loy 
train  and  injured  by  a  sudden  violent  jerk,  evi- 
dence as  to  the  railroad  company's  negligence 
held  for  the  jury.— Gulf,  B.  &  K.  O.  Ry.  Co.  v. 
Harrison  (Tex.  Civ.  App.)  390. 

•In  an  action  against  a  railroad  for  the  neg- 
ligent killing  of  a  locomotive  fireman,  evidence 
examined,  and  held  sufScient  to  take  the  case 
to  the  jury.— Missouri,  K.  &  T.  Ry.  Co.  Of 
Texas  v.  (Darter  (Tex.  Civ.  App.)  910. 

•In  an  action  for  the  death  of  a  persoti,  where 
it  is  not  conclusively  shown  that  decedent  was 
guilty  of  contributory  negligence,  or  that  the 
cause  of  his  injury  was  a  risk  assumed  by  him, 
those  facts  are  questions  for  the  jury.— Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Cfarter  (Tex. 
Civ.  App.)  910. 

{14.   Instmctlona. 

In  an  action  by  an  employ^  for  personal  in- 
juries, the  court  on  request  held  required  to  sub- 
mit the  specific  acts  of  contributory  negligence 
relied  ou.— Western  (3oal  &  Mining  Co.  v.  Burns 
(Ark.)  535. 

•In  an  action  by  a  servant  for  personal  in- 
juries, the  defendant  cannot  be  found  guilty  of 
negligence  in  case  the  cause  of  the  accident  was 
not  that  alleged.— Atoka  Coal  &  Mining  Co.  v. 
.  Miller  (Ind.  T.)  555. 

•In  an  action  against  a  railroad  for  injuries 
to  plaintiff,  an  employe,  an  instruction  on  the 
assumption  of  risk  held  erroneons. — Brents  y. 
Louisville  &  N.  R.  Co.  (Ky.)  961. 

In  an  action  by  a  servant  for  injuries  result- 
ing from  defective  appliances  furnished  by  de- 
fendant master,  an  instruction  held  properly  re- 
fused.— Zeis  V.  St.  Louis  Brewing  Ass'n  (Mo.) 
99. 

In  an  action  by  a  servant  for  injuries  through 
negligence,  an  instruction  held  erroneous. — Zeis 
T.  St.  Lonis  Brewing  Ass'n  (Mo.)  99. 

In  an  action  for  injury  to  an  employ^,  the 
refusal  to  give  a  charge  on  the  assumption  of 
risk  held  not  error  in  view  of  the  evidence. — 
Commerce  Milling  &  Grain  Co.  v.  Gowan  (Tex. 
Civ.  App.)  916. 

$15.  IilabUltle*    for    Injuries    to    third 
persons. 

•The  negligence  of  a  switchman  discovering 
the  peril  of  one  too  near  the  track,  in  failing  to 


exercise  care  to  prevent  cars  striking  him,  held 
the  negligence  of  his  employer. — ^Tezas  &  N.  O. 
R.  Co.  V.  Scarborough  (Tex.  Civ.  App.)  408. 

The  defense  of  fellow  servant  held  not  avail- 
able where  the  one  injured  had  ceased  to  be  an 
employe.— Smith  t.  Humphreyvllle  (Tex.  Civ. 
App.)  495. 

MASTERS  IN  CHANCERY. 

See  "Equity,"  {  3. 

MEASURE  OF  DAMAGES. 

See  "Damages,"  S  5. 

For   injuries  caused   by   flowage,  see   "Waters 

and  Water  Courses,"  S  4. 
For  trespass,  see  "Trespass,"  i  2. 
For  wrongful  death,  see  "Death,"  i  1. 
For  wrongful  garnishment,  see  "Garnishment," 

i  3. 

MECHANICS'  LIENS. 

S  1.    Right  to  lien. 

•Liability  of  the  owner  under  a  building  con- 
tract to  a  materialman  stated. — Lonergan  v, 
San  Antonio  Loan  &  Trust  Co.  (Tex.)  1061. 

i  2.     Operation  and  effect. 

Where  an  improvement  upon  real  property  is 
made  by  a  contractor  under  a  contract  with  the 
lessee,  the  right  of  materialmen  and  laborers 
to  liens  against  the  freehold  for  material  and  la- 
bor furnished  is  not  affected  by  the  fact  that  the 
owner  has  derived  no  pecuniary  benefit  from 
the  improvement. — Gurtin-Clark  Hardware  Co. 
V.  Churchill  (Mo.  App.)  476;  Dougherty-Moss 
Lumber  Co.  v.  Same  (Mo.  App.)  478. 

•A  lessor's  estate  in  a  building  held  subject, 
under  Rev.  St.  1899,  I  4203  [Ann.  St.  1906,  p. 
2277],  to  mechanics'  liens  for  materials  and  la- 
bor furnished  in  remodeling  the  building  by  a 
lessee  as  required  by  liis  lease.— Curtin-CIark 
Hardware  Co.  v.  Churchill  (Mo.  App.)  476; 
Dougherty-Moss  Lumber  Co.  v.  Same  (Mo. 
App.)  478. 

Right  to  a  mechanic's  lien,  while  having  its 
inception  in  a  contract  made  with  the  owner, 
cannot  be  impaired  by  an  agreement  in  the  con- 
tract that  the  lessee  shall  pay  for  the  work. — 
Curtin-Clark  Hardware  Co.  v.  Churchill  (Mo. 
App.)  476;  Dougherty-Moss  Lumber  Co.  v. 
Same  (Mo.  App.)  478. 

MEETINGS. 

School    district    meetings,    see    "Schools    and 
School  Districts,"   i   1. 

MEMORANDA. 

Required   by   statute  of   frauds,   see   "Frauds, 
Statute  of,"  {  4. 

MENTAL  SUFFERING. 

Element  of  damages  for  failure  to  deliver  tele- 
gram, tee  "Telegraphs  and  Telephones,"  {  2. 

MERGER. 

Of  cause  of  action  in  judgment,  see   "Judg* 
ment,"  S  8. 

MILITIA. 

•Under  Act  March  21,  1904  (Laws  1904,  p. 
127,  c.  52) ;  and  Ky.  St.  1903,  {  1840,  held,  that 
the  fiscal  court   may  make  provision  for  the 
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maintenance  and  care  of  tbe  county  armory 
building.— Fiscal  Court  of  Jefferson  County  ▼. 
Pflanz  (Ky.)  1002. 

*Under  Ky.  St  1903,  §{  356,  1749,  and  3948, 
held,  that  the  duty  and  expense  of  caring  for  an 
armory  erected  at  the  seat  of  justice  by  the 
fiscal  court  at  the  expense  of  the  county  was 
not  intended  to  be  borne  by  the  county  jailer. — 
Fiscal  Court  of  Jefferson  County  v.  Pflanz 
(Ky.)  1002. 

MINES  AND  MINERALS. 

Excessire  damages  for  injuries  to  miner,  see 

"Damages,"  §  6. 
Harmless   error  in    action   for   injuries  caused 

by   operation  of  mine,  see  "Appeal  and  Er- 
ror," i  22. 
Jurisdiction  of  justice's  court  to  declare  lien  on 

mine,  see  "Justices  of  the  Peace,"  {  1. 
Mines   owners  as  employers,  see   "Master  and 

Servant"  Si  3-13. 
ReceiTership  pending  litigation  as  to  oil  lands, 

see  "Receivers,"  §  1. 
Subterranean  mineral  waters,  see  "Waters  and 

Water  Courses,"  i  2. 
Transcript  on  appeal  from  order  setting  aside 

confirmation  of  oil  and  gas  lease,  see  "Appeal 

and  Error,"  §  9. 

^   1.    Title,   oonveyaiioea,   and   eontraots. 

An  owner  of  land  held  entitled  to  enjoin  a 
town  from  putting  down  a  well  in  a  street  to 
strike  a  vein  of  mineral  water  supplying  a 
well  on  his  own  land. — Hamby  v.  City  of  Daw- 
sou  Springs  (Ky.)  259; 

g   2.     Operation  of  mines,  anarrles,  and 
irells. 

In  a  suit  to  enforce  miner's  liens  on  mines  and 
appliances  under  Kirby's  Dig.  §  5359,  lessees 
of  the  mine  by  whom  plaintiff  was  employed 
held  necessary  parties.— Hoye  Coal  Co.  t.  Col- 
vin  (Ark.)  207. 


MINORS. 


See  "Infants." 


MISREPRESENTATION. 

See  "Fraud." 

By  insured,  see  "Insurance,"  {  & 

MISTAKE. 

In  making  payment,  see  "Payment,"  {  3. 

MONEY  LENT. 

In  an  action  to  recover  money  alleged  to  have 
been  advanced  to  a  fencing  board  of  a  fencing 
district,  evidence  held  to  show  that  the  money 
was  not  advanced  as  a  loan,  but  in  payment  of 
taxes. — Fourche  Planting  Co.  v.  Brown  (Ark.) 
1120. 

MONEY  RECEIVED. 

Recovery  of  payment  in  general,  see  "Pay- 
ment," (  8. 

Recovery  of  price  paid  for  goods,  see  "Sales," 
§8. 

Recovery  of  price  paid  for  land,  see  "Vendor 
and  Purchaser,"  g  6. 

*The  action  of  assumpsit  is  equitable  in  its 
nature,  and  lies  whenever  a  defendant  has  re- 
ceived money  under  any  circumstances  which 
show  that  ill  equity  and  good  conscience  it 
belongs  to  plaintiff. — First  Nat.  Bank  v.  Pickens 
(Ind.  T.)  947. 


In  an  action  against  a  bank  for  the  amount 
received  by  it  in  payment  of  a  note  left  as  col- 
lateral, evidence  considered,  and  held  sufficient 
to  sustain  a  verdict  for  plaintiff  on  the  theory 
that  the  receipt  of  payment  was  the  act  of  the 
bank,  and  not  the  personal  act  of  the  cashier. 
—First  Nat.  Bank  v.  Pickens  (Ind.  T.)  947. 

MONOPOLIES. 

Grants  of  privileges  or  immunities,  see  "Consti- 
tutional Law,"  §  4. 

MORTGAGES. 

Effect  of  refusal  of  tender  by  mortgagor,  see 
"Tender." 

Eiffect  of  usury,  see  "Usury,"  $  1. 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances," i§  1-3. 

Of  homestead,  see  "Homestead,"  §  2. 

Of  personal  property,  see  "Chattel  Mortgages." 

Requirements  of  statute  of  frauds  as  to  agree- 
ment relating  to  redemption,  see  "Frauds, 
Statute  of,"  g  3. 

{   1.    Requisites  and  Talidlty. 

Evidence  examined,  and  held  to  support  a  de- 
cree that  an  instrument  was  a  mortgage  and  not 
a  deed.— Guarantee  Gold  Bond  Loan  &  Savings 
Co.  V.  Edwards  (Ind.  T.)  624. 

The  doctrine  of  treating  a  conditional  sale  as 
a  mortgage  is  tbe  creature  of  equity  and  will 
not  be  applied,  where  the  parties  have  unrea- 
sonably slept  on  their  rights  or  where  injustice 
would  result.— Sheffield  v.  Hurst  (Ky.)  350. 

*An  assignment  of  a  title  bond  and  an  instru- 
ment by  the  assignee  thereof  held  to  constitute 
in  form  a  conditional  sale.— Sheffield  v.  Hurst 
(Ky.)  350. 

*Where  the  relation  of  debtor  and  creditor 
exists  between  parties  executing  a  deed  abso- 
lute on  its  face,  and  a  collateral  agreement  per- 
mitting redemption,  the  court  is  always  inclined 
to  treat  such  arrangements  as  constituting  a 
mortgage.— Sebree  v.  Thompson  (Ky.)  781. 

*A  deed  absolute,  and  collateral  writing,  held 
to  constitute  a  mortgage. — Sebree  v.  Thompson 
(Ky.)  781. 

•Ordinarily  the  test  of  whether  a  transaction 
is  a  mortgage  or  a  sale  with  a  contract  to  re- 
purchase is  the  existence  of  a  debt — Hall  v. 
Jennings  (Tex.  Civ.  App.)  489. 

*Parol  evidence  held  admissible  to  show  that 
a  deed  was  given  as  a  mortgage. — Hall  v.  Jen- 
nings (Tex.  Civ.  App.)  489. 

*In  an  action  to  remove  a  cloud  from  title, 
evidence  examined,  and  held  to  support  a  finding 
that  deeds  conveying  a  homestead  constituted  a 
mortgage  to  secure  a  loan.— Hall  v.  Jennings 
(Tex.  Civ.  App.)  489. 

S   2,    Gonstmetlon  and  operation. 

Stipulation  in  mortgage  requiring  borrower 
to  reimburse  lender  for  moneys  expended  in  ex- 
tinguishing outstanding  titles  or  incumbrances 
held  not  to  refer  to  expenses  of  litigation  incui^ 
red  by  mortgagee  in  defending  his  mortgage 
against  unfounded  suits. — AV.  C.  Belcher  Land 
Mortgage  Co.  v.  Norris  (Tex.  Civ.  App.)  1077. 

S   3.   Payment   or   performance   of   eon- 
dltlon,   release,  and   satlefaotlom. 

*The  tender  of  a  debt  secured  by  mortgage 
does  not  release  the  lien  of  the  mortgage,  but 
there  can  be  no  foreclosure  while  the  tender 
is  kept  alive. — Strickland  v.  Clements  (Ark.) 
175. 

§    4.    Redemption, 

*A  sale  of  land  under  a  deed  of  trust  given  by 
plaintiff's  grantor,  without  her  knowledge,  held 
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not  to  prpclnde  her  recovery  of  the   land. — 
Parka  t.  Worthington  (Tex.  CiT.  App.)  021. 

MOTIONS. 

Relating  to  pleadings,  see  "Pleading,"  i  8. 
For  particular  purposes  or  relief. 

Arrest  of  judgment  in  criminal  prosecutions,  see 
"Criminal  Law,"  §  17. 

Change  of  venue  in  civil  actions,  see  "Venne," 
S2. 

Continuance  in  civil  actions,  see  "Continu- 
ance." 

Continuance  in  criminal  prosecutions,  see 
"Criminal  Law,"  J  7. 

Direction  of  verdict  in  civil  actions,  see  "Trial," 
S  4. 

New  trial  in  civil  actions,  see  "New  Trial,"  |  2. 

New  trial  in  criminal  prosecutions,  see  Crim- 
inal Law,"  S  17. 

Openin;;  or  setting  aside  default  judgment,  see 
"Judgment"  i  1. 

Quashing  indictment  or  information,  see  "In- 
dictment and  Information,"  {  5. 

Quashing  or  vacating  execution,  see  "Execu- 
tion," i  3. 

MUNICIPAL  CORPORATIONS. 

See  "Schools  and  School  Districts,"  {  1. 

Appealability  of  judgment  of  county  court  in 
proceedings  relating  to  street  improvements, 
see  "Appeal  and  Error,"  §  2. 

Dedication  of  streets,  see  "Dedications,"  §  1. 

Exercise  of  power  of  eminent  domain,  see  "Emi- 
nent Domain,"  I  1. 

Injunctions  affecting,  see  "Injunction,"  $  2. 

Judicial  notice  of  charter  of,  see  "Evidence," 
i  1. 

Jurisdiction  of  supreme  court  on  appeal  from 
judgment  for  violation  of  municipal  ordi- 
nance, see  "Courts,"  i  5. 

Jurisdiction  of  supreme  court  on  appeal  in  ac- 
tion involving  issue  as  to  validity  of  charter, 
see  "Appeal  and  Error,"  §  2. 

IjB.\rs  relating  to  territory  of  as  denial  of  equal 
protection  of  laws,  see  "Constitutional  Law," 

Ordinances  relating  fo  intoxicating  liquors,  see 
"Intoxicating  Liquors." 

Ordinances  relating  to  licenses,  see  "Ocenses," 
i  1. 

Ordinance  relating  to  sale  of  meat  on  Sunday 
as  class  legislation,  see  "Constitutional  Law," 
8  4. 

Regulation  of  railroads,  see  "Railroads,"  {  4. 

Restraining  prosecution  for  violation  of  city 
ordinance,  see  "Injunction,"  {  1. 

Set-off  by  abutting  owner  .of  claim  for  damages 
as  against  claim  of  contractor  for  improve- 
ment assigned  to  city,  see  "Set-Off  and  Coun- 
terclaim," i  1. 

Street  railroads,  see  "Street  Railroads." 

i   1.    OTeatlon,       alteratioa,       ezlatenoe, 
and  dlaaolntioa. 

*The  act  of  incorporating  towns  and  enlarg- 
ing or  restricting  their  boundaries  is  legislative, 
and  in  such  matters  the  Legislature  lias  ple- 
nary power.— Carrithers  v.  City  of  Shelbyville 
(Ky.)  744. 

*The  creation  of  or  annexation  of  new  terri- 
tory to  a  town  is  in  the  sole  discretion  of  the 
legislature,  and  does  not  depend  on  the  will  of 
n  majority  or  any  of  the  inhabitants  within  the 
terWtory.— Carrithers  v.  City  of  Shelbyville 
(Ky.)  744. 

♦The  leuislntion  for  the  incorporation  and 
govornnvnt  of  cities  of  the  first  class  adopted 
pnisuiint  to  the  commands  of  Const.  18!)1.  8§ 
160,  1C7,  held  to  repeal  by  implication  n  special 


charter  of  a  city  of  the  first  class.— Parsons  v. 
Breed  (Ky.)  766. 

i  2.    OoTenuneatal    powers    and    fnno- 
tlona  in  general. 

The  question  of  the  extension  of  a  city  water- 
works system  must  be  left  to  the  discretion  of 
the  city  authorities. — Crouch  v.  City  of  McKin- 
ney  (Tex.  Civ.  App.)  5ia 

♦The  acts  of  the  council  of  a  city  held  not 
subject  to  judicial  control  except  in  specified 
cases.— Crouch  v.  City  of  McKinney  (Tex.  Civ. 
App.)  518. 

(   3.    Proeeedlns*    of    oooneU    or    otiier 
coTemlnc  body. 

Under  Ky.  St.  1903,  f  3502,  held,  an  ordi- 
nance of  a  fourth-class  city  providing  no  ordi- 
nance or  by-law  shall  be  amended  except  at  a 
regular  meeting  is  invalid.— City  of  Mt.  Ster- 
ling V.  King  (Ky.)  322. 

I  4.     Offleers,  agents,  and  employfis. 

♦Ky.  St.  1903,  i  2810,  relating  to  the  office 
of   chief  engineer  appointed   by    the   board  of 

fublic  works,  adopted  in  obedience  to  Const. 
I  166,  167,  held  to  repeal  the  special  charter 
of  Louisville,  creating  the  office  of  principal 
engineer.— Parsons  v.  Breed  (Ky.)  766. 

The  ofBce  of  chief  engineer  is  created  by  Ky. 
St.  1903,  $  2810,  and  the  oflicer  is  a  chief  of 
a  department  under  the  control  of  the  board  of 
public  works,  and  removable  by  it  without  no- 
tice and  without  cause. — Parsons  v.  Breed  (Ky.) 
766. 

The  t)oard  of  public  works  of  a  city  of  the 
first  class  created  by  Ky.  St.  1903,  f  2824.  and 
empowered  by  section  2810  to  appoint  a  chief 
engineer,  held  without  power  to  appoint  a  chief 
ensineer  for  a  fixed  term. — Parsons  v.  Breed 
(Ky.)  766. 

§    5.     Pnbllc  improTementa. 

♦In  an  action  against  a  city  for  lowering  the 
grade  of  a  street,  the  city  cannot  recover  on 
a  counterclaim  for  benefits.— City  of  Owens- 
boro  V.  Yewell  (Ky.)  284. 

In  an  action  by  a  city  to  enforce  a  lien  on 
defendant's  land  for  street  improvements,  a 
counterclaim  in  the  answer  held  to  set  up  a 
good  defense. — Board  of  Counpilmcn  of  City  of 
Frankfort  y.  Brislan  (Ky.)  311. 

Under  Ky.  St.  1903,  {  3449,  relating  to  street 
improvements,  the  question  of  what  constitutes 
a  block  in  the  city  held,  in  the  al>8ence  of  a 
statutory  provision,  one  of  fact  to  be  determin- 
ed from  the  evidence. — Board  of  Councilmen  of 
City  of  Frankfort  v.  Brislan  (Kj.)  811. 

Under  Ky.  St.  1903.  |  3449,  city  council  of 
city  of  third  class  held  authorized  to  order  im- 
provements of  sidewalks,  etc.,  in  front  of  prop- 
erty not  susceptible  of  division  into  squares  or 
blocks. — Board  of  Councilmen  of  City  of  EVank- 
fort  V.  Brislan  (Ky.)  311. 

Act  April  16,  1890  (2  Acts  1889-90,  p.  602. 
c.  807),  relating  to  the  establishment  of  .sewer 
districts  in  a  city  and  the  construction  of 
sewers  at  the  cost  of  each  district,  held  not  re- 
pealed by  Rev.  St.  1903,  {  8105.  forming  a  part 
of  the  charter  of  cities  of  the  class  to  which 
it  belongs.— Silva  v.  City  of  'Sewport  (Ky.)  314. 

The  power  of  a  city  to  establish  sewer  dis- 
tricts and  construct  sewers  therein,  under  Act 
April  16.  1890  (2  Acts  18«t9-90.  p.  602,  c.  807), 
hrld  not  exhausted  by  partial  oonstmction  of 
sewers  as  called  for  in  a  plan  for  sewers  in  a 
district,  but  it  may  complete  the  original  plan.— 
Silva  V.  City  of  Newport  (Ky.)  314. 

•A  tax  bill  for  street  improvement  held  not 
invalidated  by  the  work  not  being  done  in  the 
stipulated  time.— City  of  Sedalia  ex  rel.  Taylor 
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T.   Smith   (Mo.)   15;    Same  r.  Doghertr  (Mo.) 
22;    Same  t.  Dugan  (ilo.)  23. 

*Act  April  23,  1883,  |  100,  as  to  asfiessments 
for  street  improTements,  held  not  to  deny  equal 
protection  of  the  laws,  or  to  interfere  with  uni- 
formity  of  taxation,  in  contravention  of  Const. 
U.  S.  Amend.  14,  |  1,  and  Const.  Mo.  art.  10.  g 
3.— City  of  Sedalia  ex  rel.  Taylor  v.  Smith  (Mo.) 
15. 

*An  ordinance  for  street  improTing  held,  in 
addition  to  paving,  to  provide  only  fur  inciden- 
tal grading,  under  Act  April  23,  1803,  p.  01,  f 
108  (5),  and  not  for  1>ringing  the  street  to  the 
established  grade  under  section  100. — CJity  of 
Sedalia  ex  rel.  Taylor  v.  Smith  (Mo.)  15 ;  Same 
V.  Dogberty  (Mo.)  22;  Same  v.  Dugan  (Mo.) 
23. 

An  ordinance  or  contract  for  street  improve- 
ment III  Id  not  invnlid.ited  by  a  provision  for 
repairs  l)y  the  contractor. — (Jity  of  Sedalia  ex 
rel.  Taylor  v.  Smith  (Mo.)  IB;  Same  v.  Dogher- 
ty  (JIo.)  22;    Same  v.  Dugan  (Mo.)  23. 

*A  special  assessment  for  a  local  improve- 
ment constitutes  a  lien  only  on  the  property  as- 
si\os('d,  and  cannot  be  made  the  basis  of  a  per- 
sonal judgment  against  the  property  owner. — 
Heman  Const.  (>).  v.  Wabash  R.  Co.  (Mo.)  67. 

♦I'nder  St.  Louis  Amended  City  Charter,  art. 
6,  i  14  [Ann.  St.  1906,  p.  48.V1J  property  part 
of  a  railroad's  right  of  way  included  in  a  spe- 
cial assessment  district  for  a  local  improve- 
ment held  subject  to  assessment. — Heman  Const. 
Co.  V.  Wabash  It.  Co.  (Mo.)  67. 

*Sppcial  assessments  for  local  improvements 
are  a  constitutional  exercise  of  the  state's  tax- 
ing i)o\ver.— Ilcman  Onst.  Co.  v.  Wabash  B, 
Co.  (.Mo.)  67. 

*While  a  local  assessment  for  a  public  im- 
provement is  not  a  tax  for  revenue  purposes 
witliin  the  constitutional  uniformity  require- 
ment, it  is  a  tax  imposed  on  individual  property 
receiving  a  special  benefit  from  the  improvement 
apart  from  that  enjoyed  by  the  owner  in  com- 
mon with  others.— Heman  Const.  <3o.  v.  Wabash 
R.  Co.  (Mo.)  67. 

*A  city  has  no  power  to  grant  an  exclusive 
franchise  to  furnisn  light  to  its  inhabitants.— 
Crouch  V.  City  of  McKinney  (Tex.  Civ.  App.) 
618. 

A  company  which  has  obtained  from  a  city  a 
franchise  to  furnish  light  for  the  inhabitants 
cannot  object  to  the  grant  of  a  similar  right  to 
some  one  else  or  to  tne  furnishing  light  by  the 
city  itself  to  its  citizens. — Crouch  v.  City  of  Mc- 
Kinney (Tex.  Civ.  Aop.)  518. 

I   6.  Police  power  and  regulations, 

•Under  Ky.  St.  1903,  i  3480,  subsecs.  81,  33, 
a  city  of  the  fourth  class  held  authorized  to 
pass  an  ordinance  prohibiting  the  running  at 
large  of  stock  and  imposing  a  fine  for  its  viola- 
tion.—Chapman  V.  City  of  Mayfield  (Ky.)  370. 

•That  an  ordinance  of  the  city  of  St  liOuis 
forbidding  the  sale  of  meat  after  9  o'clock  on 
Sunday  provides  that  the  fine  for  a  violation 
thereof  shall  be  not  less  than  $25  nor  more 
than  $100,  while  Rev.  St.  1809,  S  2243  [Ann. 
St.  1006,  p.  1421],  provides  that  the  fine  for 
a  sale  of  goods,  wares,  or  merchandise  on  Sun- 
day sliall  not  be  more  tlian  $50,  does  nut  create 
any  repuRuancy  between  theui.— City  of  St. 
Louis  V.  De  Lassus  (Mo.)  12. 

♦That  an  ordinance  of  the  city  of  St.  Louis 
forbids  the  keeping  open  of  meat  sliojis  for  the 
gale  of  meat  therein  after  9  o'clock  in  the  fore- 
noon on  Sunday,  whereas  Rev.  St.  ISOO.  §  224."} 
[Ann.  St.  1006,  p.  1421],  forbids  the  .sale  of 
goodi,  wares,  or  merchandise  at  any  time  on 
Sunday,  with  certain  exceptions  made  by  sec- 


tion 2244  [Ann.  St  1906,  p.  1422],  itJd  not  to 
create  a  repugnancy  between  them  within  the 
meaning  of  Const  art.  9,  8  23  [Ann.  St  1906, 
p.  271].— City  of  St  Louis  v.  De  Lassus  (Mo.) 

I   7.  Vso  aad  regvlatloii  of  pnblio  pl»- 
oos,    property,    and    works. 

Where  a  street  would  be  too  narrow  if  side- 
walks were  built  in  it,  the  city's  remedy  was 
to  widen  the  street  by  taking  property  tiierefor. 
—City  of  Georgetown  v.  Hambrick  (Ky.)   997. 

*A  city  council  under  its  i>ower  to  regnlate 
streets  cannot  say  that  the  whole  street  shall 
be  used  as  a  carriageway,  and  that  no  part 
thereof  shall  be  used  for  sidewallm.— Oitjr  of 
Georgetown  v.  Hambrick  (Ky.)  997. 

The  owner  of  property  abutting  a  50-foot 
street  on  which  a  space  for  a  carriageway  and 
sidewalk  had  not  been  designated  by  ordinance 
held  entitled  to  construct  a  paved  sidewalk  4 
feet  wide  within  the  curb  without  the  city's 
consent— City  of  Georgetown  t.  Hambrick  (Ky.) 
997. 

•Where  a  city  council  fails  to  set  aside  a  rea- 
sonable space  along  a  street  for  sidewalks  the 
property  owner  may  compel  it  to  do  so. — City 
of  Georgetown  v.  Hambrick  (Ky.)  997. 

A  city  owning  and  operating  an  electric  light 
plant,  as  authorized  by  Rev.  St.  1805,  art  421, 
held  entitled  to  sell  its  surplus  electric  power  to 

Srivate  citizens  for  lighting.— Crouch  v.  City  of 
icKinney  (Tex.  Civ.  App.)  518. 

One  seeking  to  restrain  a  city  owning  and  op- 
erating an  electric  light  plant  from  selling  elec- 
tricity to  private  citizens  for  lighting  held  re- 
quired to  prove  certain  facts. — Crouch  v.  City  of 
McKinney  (Tex.  Civ.  App.)  5ia 

Where  a  city  owning  and  operating  an  elec- 
tric light  plant  to  light  its  streets  sold  elec- 
tricity to  private  citizens  for  lighting,  the  courts 
would  not  interfere  unless  the  sale  to  private 
persons  resulted  in  a  material  impairment  of  the 
lighting  of  the  streets. — Crouch  v.  City  of  Mc- 
Kinney (Tex.  Civ.  App.)  518. 

•An  ordinance  of  a  city_  prohibiting;  the  un- 
necessary obstruction  of  sidewalks  with  boxes, 
vehicles,  etc^  is  valid.— Sandeguard  Grocery  Co. 
V.  Conley  (Tex.  Civ.  App.)  lOTa 

i  8.     Torts. 

•A  city  must  keep  its  streets  in  a  reasonably 
safe  condition  for  public  travel,  and  is  liable  on 
its  failure  so  to  do  for  injuries  received  by  a  pe- 
destrian in  consequence  thereof. — City  of  Hen- 
derson V.  Sizemore  (Ky.)  722. 

•A  pedestrian  injured  in  consequence  of  a  de- 
fective street  held  not  required  to  anticipats 
the  defense  of  contribntory  negligence,  available 
only  on  a  plea  of  contributory  negligence.— City 
of  Henderson  v.  Sizemore  (liy.)  722. 

•The  liability  of  a  city  for  injuries  sustained 
on  account  of  a  defect  in  .a  sidewalk  could  arise 
only  from  the  city's  negligence  in  not  repairing 
the  defect  within  a  reasonable  time  after  it  had 
actual  notice  thereof,  or,  by  the  exercise  of  rea- 
sonable care  and  diligence,  might  have  received 
such  notice.— Ballard  v.  Kansas  City  (Mo.  App.) 
1126. 

•In  an  action  by  a  pedestrian  stumbling  over 
a  truck  left  on  a  sidewalk,  the  court  properly 
submitted  the  violation  by  defendant  of  a  mu- 
nicipal ordinance  as  a  ground  of  recover?.— 
Sandeguard  Grocery  Co.  v.  Conley  (Tex.  .Civ. 
App.)  1073. 

g  9.    Fiscal    managemeiit,    pnbllo    debt, 
securities,  and  tazatioa. 

•The  surplus  of  the  proceeds  of  a  municipal 
waterworks  system  held  current  funds  and  ufe* 
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ble  to  be  diverted  to  other  npeds.— Crouch  ▼.  City 
of  McKinney  (Tex.  Civ.  App.)  518. 

♦A  city  owning  an  electric  light  plant  held  au- 
thorized to  expend  current  funds  so  as  to  use 
surplus  electric  power  for  private  lighting. — 
Crouch  V.  City  of  McKinney  CTex.  Civ.  App.) 
618. 

MUNICIPAL  COURTS. 

See  "Courts,"  f  4. 

MURDER. 

See  "Homicide,"  S  1 

MUTUAL  AID  SOCIETIES. 

See  "Beneficial  Auociations." 

MUTUAL  BENEFIT  INSURANCE. 

See  "Insurance,"  U  10-18. 

MUTUALITY. 

In  contract  of  sale,  see  "Sales,"  S  2. 

NATIONAL  BANKS. 

See  "Banks  and  Banliing,"  {  3. 

NAVIGABLE  WATERS. 

See  "Ferries";    "Waters  and  Water  Courses." 
Marking  boundaries,  see  "Boundaries,"  {  1. 

I    1.    Rlsbta  of  pnbllo. 

*Where  a  navigable  river  constitutes  the 
boundary  between  two  states,  both  are  presumed 
to  have  free  use  of  the  whole  of  it  for  the  pur- 
poses of  commerce.— State  v.  Muncie  Pulp  Co. 
(Tenn.)  437. 

Free  navigation  of  the  Mississippi  river  by 
citizens  of  the  United  States  was  expressly  pre- 
served In  the  treaty  made  by  the  United  States 
with  Great  Britain  in  17S3,  and  again  in  that 
made  by  the  United  States  with  Spain  in  1793, 
has  been  frequently  declared  by  acts  of  Con- 
gress, and  is  asserted  in  the  Constitution  of 
states  bordering  on  it.— State  v.  Muncie  Pulp 
Co.  (Tenn.)  437. 

The  commerce  clause  of  the  Constitution  of 
the  United  States  affords  ample  protection  to 
the  right  of  every  citizen  to  free  navigation  of 
the  Mississippi  river,  whether  the  current  be  in 
one  state  or  another. — State  v.  Muncie  Pulp  Co. 
(Tenn.)  437. 

{   2.    Irfind*  under  crater. 

*Tlie  soil  under  the  water  of  a  navigable  river, 
as  well  as  the  water,  is  held  by  the  state  for 
the  use  and  in  trust  for  the  public— State  v. 
Muncie  Pulp  (3o.  (Tenn.)  437. 

*Id  Tennessee,  grants  of  lands  lying  on  navi- 
gable streams  extend  to  ordinary  low-water 
mark  only,  and  the  title  to  the  bed  of  the 
stream  remains  in  the  state. — State  v.  Muncie 
Pulp  Co.  (Tenn.)  437. 

I   3.    Riparian  and  Uttoral  riebt*. 

Land  lost  by  suhmergenee  may  be  regained  by 
reliction,  and  its  disappearance  by  erosion  may 
be  returned  by  accretion,  on  which  the  owner- 
ship, temporarily  lost,  will  be  regained. — State 
V.  Muncie  Pulp  Co.  (Tenn.)  437. 

♦The  doctrine  of  accretions  has  no  application 
to  the  filling  op  Of  the  old  channel  of  a  stream 


abandoned  by  the  stream  for  a  new  one  as  the 
result  of  an  avulsion.— State  t.  Muncie  Pulp 
Co.  (Tenn.)  437. 

Evidence  held  not  to  show  accretions  to  Dean's 
Island  previous  to  1876.— State  v.  Muncie  Pulp 
Co.  (Tenn.)  437. 

♦Where  the  change  in  the  channel  of  a  river 
is  made  insensibly,  by  gradual  and  impercepti- 
ble washing  away  of  the  shore  and  formation  in 
like  manner  on  the  other  shore,  it  is  said  to  be 
by  erosion  and  accretion. — State  v.  Muncie  Pulp 
Co.  (Tenn.)  437. 

♦The  soil  under  the  Mississippi  river  to  the 
western  boundary  of  the  state  of  Tennessee  be- 
longs to  that  state.— State  v.  Muncie  Pulp  Co. 
(Tenn.)  437. 

♦Where  waters  recede  or  land  is  formed  on 
the  bed  of  navigable  rivers,  the  property  in  such 
land  is  in  the  state.— State  v.  Muncie  Pulp  Co. 
(Tenn.)  437. 

♦Where  the  change  In  the  channel  of  a  river 
is  made  suddenly  and  violently,  and  is  visible 
and  the  effect  certain,  it  is  said  to  be  by  avul- 
sion.—State  V.  Muncie  Pulp  Co.  (Tenn.)  437. 

♦That  land  is  swept  away  by  an  avulsion 
does  not  extinguish  the  owner's  title,  for  when 
the  land  reappears  above  the  water  there  is  a 
rostoratiou  of  title  and  right  to  possession.— 
Stockley  v.  Cissna  (Tenn.)  75)2. 

♦Where  a  river  suddenly  changes  its  course, 
it  is  no  less  an  avulsion  because  the  old  chan- 
nel does  not  immediately  dry  up  and  10  years 
or  more  elapses  before  all  the  water  therein 
disappears.— Stockley  v.  Cissna  (Tenn.)  792. 

♦A  riparian  owner  is  not  entitled  to  land  form- 
ing against  his  land  by  an  avulsion,  and  hence 
constructive  possession  does  not  attach  thereto 
through  actual  possession  of  the  contiguous 
land.— Stockley  v.  Cissna  (Tenn.)  792. 

NAVIGATION. 

See  "Navigable  Waters,"  |  1. 

NEGLIGENCE 

Causing  death,  see  "Death,"  }  1. 

Documentary  evidence  in  action  for,  see  "Evi- 
dence," i  8. 

Measure  of  damages,  see  "Damages,"  |  5. 

Opinion  evidence,  see  "Evidence,    §  10. 

Review  of  questions  of  fact,  verdicts  and  find- 
ings, see  "Appeal  and  Error,"  S  19. 

By  particvlar  clatiet  of  penons. 

See  "Carriers,"  If  6-9,  13;  "Municipal  Cor- 
porations," §  8;    "Railroads,"  ||  4-^ 

Employers,  see  "Master  and  Servant,"  g§  3-13. 

Telegraph  or  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  i  2. 

Vondition  or  use  of  particular  tpcciet  of  prop 

crty,  works,  machinery^  or  other  inttru- 

mentalittei. 

See  "Electricity." 

Demised  premises,  see  "Landlord  and  Tenant," 

§2. 
Operation  of  railroads,  see  "Railroads,"  §§  4-8. 
Operation  of  street  railroads,  see  "Street  Rail- 
roads," {  1. 

Contributory  negligence. 

Of  passenger,  see  "Carriers,"  i  14. 

Of  person  injured  by  operation  of  railrosd.  see 
"Railroads.''   S{  6,  7. 

Of  person  injured  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  }  1. 

Of  servant,  see  "Master  and  Servant,"  {$  9, 
12-14. 
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I    1.    Acts     or     omisaloaa      eonttitntlng 

*A  trespasser  or  volnnteer,  who  is  injured, 
cannot  recover  from  the  owner  of  the  premioes, 
unless  the  injury  is  inflicted  after  his  peril  is 
discovered. — Louisville  &  N.  R.  Co.  v.  Pendle- 
ton's Adm'r  (Ky.)  382. 

•Where  plaintiff  was  injured  by  a  defect 
in  a  car  furni.«hed  bv  defendant  to  plaintiff's 
employer,  and  the  defect  was  known  or  should 
have  been  known  to  defendant,  plaintiff  held 
entitled  to  rpoovpr  unless  guilty  of  contributory 
negligence. — Fasshinder  v.  Missouri  Pac.  Ry. 
Co.  (Mo.  App.)  1154. 

*Tbe  criterion  for  determining  negligence  is 
what  a  man  of  ordinary  prudence  would  do  un- 
der similar  circumstances. — ^Texas  &  N.  O.  B. 
Co.  V.  Scarborough  (Tex.  Civ.  App.)  408. 

One  held  not  guilty  of  negligence  in  not  giv- 
ing warning  of  danger  by.  barricading  sidewalk, 
as  respects  one  who  knew  of  the  facts. — Smith 
v.  Humphreyville  (Tex.  Civ.  App.)  495. 

*A  boilding  contract  held  not  to  reserve  such 
control  as  to  prevent  the  contractor  being  an 
independent  contractor.— Smith  v.  Humphrey- 
ville (Tex.  Civ.  App.)  495. 

*Work  held  not  intrinsically  dangerous,  so  as 
to  make  the  owner  liable  for  injury  to  a  third 
person,  where  the  work  was  done  by  an  inde- 
pendent contractor. — Smith  v.  Humphreyville 
(Tex.  Civ.  App.)  495. 

Evidence  as  to  control  held  to  authorize  a 
finding  that  one  was  not  an  independent  con- 
tractor.—Smith  V.  Humphreyville  (Tex.  Civ. 
App.)  495. 

I  2.     Contributory  negUgenoo. 

*The  fact  that  a  person  in  an  emergency 
chooses  on  the  spur  of  the  moment  the  more 
dangerous  means  of  escape  does  not  render  him 
negligent  as  a  matter  of  law.— St.  Louis,  I.  M. 
&  S.  Ry.  Co.  V.  Stamps  (Ark.)  1114. 

•Contributory  negligence  is  a  negligent  act 
committed  by  plaintiff  himself,  which  waa.  the 
proximate  cause  of  his  being  injured.— Atoka 
Coal  &  Mining  Co.  v.  Miller  (Ind.  T.)  656. 

•Contributory  negligence  is  the  proximate 
cause  of  an  injury,  if  plaintiff  would  not  have 
been  hurt  had  he  not  committed  the  negligent 
act.— Atoka  Coal  &  Mining  Co.  v.  Miller  (Ind. 
T.)  555. 

•The  contributory  negligence  of  a  person  in- 
jured will  not  preclude  a  recovery.  If  the  in- 
jury might  have  been  prevented  by  the  exercise 
of  due  care  on  the  part  of  defendant.— Texas 
&  N.  O.  R.  Co.  V.  Scarborough  (Tex.  Civ.  App.) 
408. 

I  3.     Aotioaa. 

•It  is  only  when  the  facts  are  undisputed  and 
are  such  that  reasonable  men  can  fairly  draw 
but  one  conclusion  from  them  that  the  question 
of  negligence  is  one  of  law.— Rrunson  v.  South- 
western Development  Co.  (Ind.  T.)  593. 

•A  charge  on  contributory  negligence  is  im- 
proper where  it  fails  to  state  that  the  burden 
of  proving  it  is  upon  defendant.— Bolen-Uamall 
Coal  Co.  v.  Williams  (Ind.  T.)  867. 

•A  petition  held  not  capable  of  the  construc- 
tion that  defendant  merely  as  agent  of  the  city 
dug  a  ditch  across  a  city  street. — Lowe  v. 
Miller  (Ky.)  257. 

Allegation  in  an  action  for  personal  injuries 
held  equivalent  to  an  allegation  that  defendant 
had  knowledge  of  the  defect. — Fassbinder  v.  Mis- 
souri Pac  Ry.  Co.  (Mo.  App.)  1154. 

•In  an  action  for  injuries,  held,  that  under 
the  evidence  the  question  of  plaintiff's  contribu- 


tory negligence  was  for  the  Jury.— Fassbinder 
v.  Missouri  Pac.  Ry.  Co.  (Mo.  App.)  1154. 

•In  an  action  for  injuries,  evidence  held  suffi- 
cient to  take  the  case  to  the  jury  on  the  issue 
of  plaintiff's  injury  being  the  direct  result  of 
defendant's  negligence. — liassbinder  v.  Missouri 
Pac.  Ry.  Co.  pklo.  App.)  1154. 

•One  imperiling  bis  life  to  rescue  another 
from  imminent  danger  in  consequence  of  a  third 
person's  negligence  held  not  chargeable  as  a 
matter  of  taw  with  contributory  negligence. — 
Texas  &  N.  O.  R.  Co.  v.  Scarborough  (Tex.  Civ. 
App.)  408. 

•Whether  one  who  imperils  his  life  to  rescue 
one  endangered  by  another's  negligence  was 
reckless,  and  thereby  precluded  from  a  recovery 
for  injuries  received,  is  for  the  jury. — ^Texas  & 
N.  O.  R.  Co.  V.  Scarborough  CTex.  Civ.  App.) 
40a 

Evidence  of  what  was  done  towards  control  of 
contractor  held  material  on  the  question  of  in- 
dependent contractor.— ^mith  v.  Humphreyville 
(Tex.  Civ.  App.)  495. 

•Evidence  of  mere  possibility  held  not  enough 
on  which  to  submit  question  of  contributory 
negligence.— Smith  v.  Humphreyville  (Tex.  CiT. 
App.)  495. 

NEWLY  DISCOVERED  EVIDENCE. 

Ground  for  new  trial  in  dvil  actions,  see  "New 

Trial,"  |  1. 
Ground  for  new  trial  in  criminal  prosecutions, 

see  "Criminal  Law,"  (  17. 

NEW  PROMISE. 

Within  statute  of  limitations,  see  "LimitatlMi 
of  Actions,"  I  3. 

NEW  TRIAL 

Costs,  see  "Costs,"   8  2. 

In  criminal  prosecutions,  see  "Criminal  Law. 

I  17. 
Necessity  of  motion  for  purpose  of  review,  see 

"Appeal  and  Error,"  S  4. 
Opening  or  vacating  judgment,  see  "Judgment," 

S  4. 
Remand  by  appellate  court  for  new  trial,  see 

"Appeal  and  Error,"  g  26. 
Review  of  discretionary  rulings  on  motion  for, 

see  "Appeal  and  Error,"  §  18. 
Right  to  apply  for  new  trial  pending  appeal, 

see  "Appeal  and  Error,"  {  7. 

g    1.    Oronnda. 

•A  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  to  establish  the  falsity  of  the 
testimony  of  a  witness  for  the  successful  party, 
held  properly  denied. — Louisville  &  N.  K.  Co.  v. 
Ueltschi^s  Ei'rg  (Ky.)  320. 

•A  new  trial  will  not  be  granted  to  enable 
the  defeated  party  to  introduce  new  evidence 
unless  the  reasons  why  it  should  be  done  are 
strong,  and  it  is  made  to  appear  with  reason- 
able certainty  that  injustice  will  result  unless 
the  relief  is  granted.— Louisville  &  N.  R.  Co. 
V.  Ueltschi's  Bx'rs  (Ky.)  320. 

♦Where  the  jury,  in  disregard  of  the  evidence, 
which  entitled  defendant  to  a  verdict,  foand  for 
ptaintiff,  the  court  should  grant  a  new  trtal.— 
Slusher  v.  Pennington  (Ky.)  354. 

•Newly  discovered  evidence  held  sufficient  to 
warrant  a  new  trial.- Million  v.  Million's  Bx'rs 
(Ky.)  768. 

•Defendant's  diligence  in  endeavoring  to  ol»- 
tain  testimony  of  witness  concerning  testatrix's 
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testamentary  capacity  hrlel  insufficient  to  entitle 
them  to  a  new  trial. — King  v.  Gilson  (Mo.)  52. 

§   2.    Prooeedlns*  to  proonre  new  trial. 

Hule  3  of  the  United  States  Court  of  Appeals 
of  Indian  Territory  (92  8.  W.  v),  adopted  June 
17,  1004,  in  relation  to  assignment  of  errors 
in  motions  for  new  trial,  held  superseded  by  rule 
adopted  .Tune  15,  1906,  providing  that  motions 
for  new  trial  under  Rev.  St.  U.  S.  i  720  [U.  S. 
Comp.  St.  1901.  p.  5841,  may  be  in  general 
terms  as  provided  by  Mansf.  Dig.  ii  5151-5155 
(Ind.  T.  Ann.  St.  1899,  8S  a35(5-:j3('>0).— Choc- 
taw, O.  &  G.  Ry.  Co.  V.  Sarlls  (Ind.  T.)  676. 

•Where  an  application  for  new  trial  was 
made,  as  required  by  Civ.  Code  Prac.  SS  ,342, 
344,  held,  that  the  court  may  permit  additional 
grounds  to  be  filed  after  the  term  if  the  motion 
has  not  been  disposed  of.— Million  v.  Million's 
Bx'rs  (Ky.)  768. 

♦The  court  has  no  power  to  extend  the  time 
for  filing  a  motion  for  a  new  trial  beyond  the 
statutory  four  days  after  the  trial.— King  v. 
Gilson  (Mo.)  52. 

*An  application  for  a  new  trial  for  newly  dis- 
covered evidence,  failing  to  recite  the  nature  of 
the  evidence  and  names  and  addresses  of  the 
witne.sses  by  whom  it  was  exjjected  to  be  proved, 
held  fatally  defective.— King  v.  Gilson  (Mo.)  52. 

.A.flidavltR  in  support  of  a  motion  for  a  new 
trial  for  newly  discovered  evidence  held  insufli- 
cient  to  supply  an  omission  of  a  statement  of 
such  facts  in  the  motion.— King  v.  Gilson  (Mo.) 
52. 

♦Where  a  motion  for  new  trial  for  newly  dis- 
covered evidence,  setting  out  the  same,  is  filed 
in  time,  the  court  may  grant  time  to  file  affi- 
davits in  support  thereof.— King  v.  Gilson  (Mo.) 
52. 

An  order  getting  aside  a  judgment  canceling 
a  benefit  certificate  at  the  same  term  held  not 
an  order  granting  a  new  trial,  but  merely  cor- 
recting an  erroneous  judgment,  which  was  with- 
in the  court's  jurisdiction. — Modern  Woodmen 
of  America  v.  Angle  (Mo.  App.)  297. 

♦A  defendant  railroad  company  against  which 
an  excessive  verdict  for  a  brakeman's  death  had 
been  awarded  held  not  entitled  to  a  new  trial, 
where  the  verdict  was  reduced  by  remittitur  to 
an  amount  not  excessive.— Galveston,  H.  &  N. 
Ry.  Co.  V.  Wallis  (Tex.  Civ.  App.)  418. 

NEXT  OF  KIN. 

See  "Descent  and  Distribution." 

NOMINAL  DAMAGES. 

See  "Damages,"  S  1. 

NOTARIES. 

Taking   of  acknowledgment,   see    "Acknowledg- 
ment," {  1. 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 

NOTICE. 

At  affecting  particular  clattet  of  periont. 
See  "Corporations,"  {  3 ;  "Principal  and  Agent," 

§  3. 
Purchaser  of  land,  see  "Vendor  and  Purchaser," 

J4. 


At   aifecting  right*,  duties,  and  liahilitieg. 
Production  of  primary  evidence,  see  "Evidence," 

Of  particular  fatit,  actt,  or  proceedings  not 
judicial. 

Delivery  of  goods  by  carrier,  aee  "Carriers,"  I  6. 

Loss  insured   against,   see  "insurance,"   f   6. 

School  district  meeting,  see  "Schools  and  School 
DUtricts,"  i  1. 

Tax  assessment,  see  "Taxation,"  (  4. 

Unsafe  condition  of  electric  wire,  see  "Elec- 
tricity." 

Of  particular  judicial  proceeding*. 

Action  or  process,  see  "Process,"  §  1. 

Application  for  writ  of  error,  see  "Appeal  and 
Error,"  §§  6,  9. 

Correction  of  court  record,  see  "Courts,"  (  2. 

Setting  aside  default  in  justice's  court,  see  "Jus- 
tices of  the  Peace,"  {  2. 


NUISANGL 

Argument  and  conduct  of  counsel  in  prosecution 
for  maintaining,  see  "Criminal  Law,"  {  10. 

Evidence  of  other  offenses  in  prosecution  for 
maintaining,  see  "Criminal  Law,"  i  6. 

Maintenance  of  by  railroad  company,  see  "Rail- 
roads," §  4. 

Opinion  evidence  in  action  for  causing,  see  "Evi- 
dence," I  10. 

Requests  for  instructions  in  action  for  causing, 
see  "Trial,"  $  9. 

)   1.    Private   nnlaanoes. 

Unless  a  railroad  company  constructed  its 
right  of  way  embankment,  which  plaintiff  claim- 
ed constituted  a  nuisance,  it  could  not  t>e  made 
liable  for  resulting  damage  without  notice  to 
abate.— Choctaw,  O.  &  O.  R.  Co.  t.  Rice  (Ind. 
T.)  819. 

OBJECTIONS. 

Necessity  for  purpose  of  review,  see  "Criminal 
Law,"  i  19. 

OBSTRUCTIONS. 

Of  easements,  see  "Easements,"  {  2. 

Of  surface  waters,  see  "Waters  and  Water 
Courses,"  t  3. 

Of  water  course,  see  "Waters  and  Water  Cour- 
ses," t  1 


OFFER. 

Of  proof,  see  "Trial,"  §  2. 
Of   reward,    see    "Rewards." 
Proposals  for  contract,  see  ' 


Contracts,"  {  L 


OFFICERS. 

Construction  of  statutes,  see  "Statutes,"  {  5. 

Injunctions  affecting,  see  "Injunction,"  |  2. 

Laws  relating  to  as  denial  of  due  process  of  law, 
see  "Constitutional  Law,"  i  6. 

Of  Indian  nation,  see  "Indians,"  8  3. 

Right  of  county  treasurer  to  recover  school  war- 
rants purchased  with  public  funds,  see 
"Trusts,"  8  6. 

Right  to  reward,  see  "Rewards." 

Particular  datiet  of  officert. 
See  "Clerks  of  Courts";    "Judges";    "Justices 

of   the  Peace" ;    "Receivera." 
Bank  officers,  see  "Banks  and  Banking,"  8  1. 
Collectors  of  taxe.s,   see  "Taxation,"  f  C. 
Corijorate  officers,  see  "Corporations,     8  8. 
Election  officers,  see  "Elections,"  U  1,  2. 
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Municipal    officers,     see    "Municipal    Corpora- 

tionsr'  I  4. 
School  officers,  see  "Schools  and  School  Die>- 

tricts,"  {  1. 
State  officers,  see  "States,"  g  2. 

(    1.    Appointment,      qnallflcatlon,      and 
tenure. 

•Nature  of  public  office  defined. — Porter  v. 
Murphy  (Ind.  T.)  65a 

In  the  absence  of  statutory  authority,  an  offi- 
cer cannot  be  removed  without  an  opportunity 
to  he  iieard  after  charges  made.— Porter  v.  Mur- 
phy (Ind.  T.)  658. 

♦Where  neither  the  Constitution  nor  the  stat- 
utes fix  the  term  of  office,  the  appointee  holds 
at  the  pleasure  of  the  appointing  power,  thougli 
it  attempts  to  fix  a  definite  term. — Parsons  v. 
Breed  (Ky.)  766. 

•Where  the  Constitution  prescribes  a  mode 
for  removing  officers,  the  Legislature  may  not 
authorize  a  removal  in  another  mode.— Griner 
V.  Thomas  (Tex.)  1058. 

OILS. 

Receivership  pending  litigation  as  to  oil  lands, 
see  "Receivers,"  {  1, 

Setting  aside  confirmation  of  oil  lease,  see  "Ju- 
dicial Sales." 

OPENING. 

Judgment,  see  "Judgment,"  {{  1,  4. 

OPINION  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  S  10. 
In  criminal  prosecutions,  see    'Criminal  Law," 
§  6. 

OPINIONS. 

Of  courts,  see  "Courts,"  t  2, 

ORDER  OF  PROOF. 

At  trial,  see  "Trial,"  §  2. 

ORDERS. 

Review  of  appealable  orders,  see  "Appeal  and 
Error." 

ORDINANCES. 

Imposing  license,  see  "Licenses,"  {  L 

Municipal  ordinances,  see  "Municipal  Corpora- 
tions,^* ;§  5.  6. 

Relating  to  sales  on  Sunday  as  class  legislation, 
see  "Constitutional  Law,''  {  4. 

Restraining  prosecution  for  violation  of,  see 
"Injunction,"  {  1. 

PARENT  AND  CHILD. 

See  "Bastards" ;  "Guardian  and  Ward' ;  "In- 
fants." 

Amendment  of  pleading  affecting  limitations  in 
action  for  wrongful  death  of  child,  see  "Limi- 
tation of  Actions,"  §  2. 

Excessive  damages  for  wrongful  death  of  child, 
see  "Death,"  §  1. 

Excessive  damages  in  action  for  injuries  to  child, 
soe  "Damages,"  §  6. 

Habeas  corpus  to  determine  custody  of  child, 
see  "Habeas  Corpus." 


PAROL  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  i  9. 

PARTIES. 

Admissions  as  evidence,  see  "Evidence,"  S  9. 
Character  ground  of  jurisdiction,  see  "Appeal 

and  Error,"  §  2. 
Death  ground  for  abatement,  see  "Abatement 

and  Revival,"  {  1. 

In  itctiom  by  or  againit  particular  elasaet  of 
pertont. 
See  "Indians,"  (  2. 

In  particttlar  aetiont  or  proceedings. 

See"Neglieence,"8  8;  "Replevin,"  J  1;  "Tres- 
pass," {  2. 

For  breach  of  covenant  of  quiet  enjoyment,  see 
"Landlord  and  Tenant,"  i  2. 

On  bond,  see  "Bonds,"  8  8. 

On  insurance  policy,  see  ^'Insurance,"  {  ft. 

To  enforce  lien  of  miner,  see  "Mines  and  Mineiv 
als,"  §  2. 

Judament  and  rdief  at  to  partiei,  and  partiet 

affected  by  judgments  or  proceedings  tKereon. 
See  "Judgment,"  §  2. 

Review  as  to  parties,  and  parties  to  proceedings 
in  appellate  courts. 

Harmless  error  in  designation  of  iMtrties,  see 
"Appeal  and  Error,"  §  20. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  J§  3,  5. 

Persons  entitled  to  allege  error  in  action  involv- 
ing question  of  defect  of  parties,  see  "Appeal 
and  Error,"  8  15. 

Waiver  of  defect  of  parties  on  writ  of  error, 
see  "Appeal  and  Error,"  g  6. 

To  conveyances,  contracts,  or  other  transactions. 
See  "Contracts,"  §g  1,  2;   "Fraudulent  Convey- 
ances," g  2 ;   "Mortgages,"  {  2. 

I   1.  "Nexr  parties  and  change  of  partlea. 

In  an  action  to  have  a  deed  declared  a  mort- 
gage, when  the  court  decreed  it  to  be  a  mort- 
gage, it  was  not  error  to  dismiss  the  intervener's 
petition  where  the  intervener's  interest  was  se- 
cured by  fraud. — Guarantee  Gold  Bond  Loan  & 
Savings  Co.  v.  Edwards  (Ind.  T.)  624. 

An  intervener's  petition  \eld  not  to  require 
an  answer  notwithstanding  Mansf.  Dig.  }  5072 
(Ind.  T.  Ann.  St.  1890,  g  3277).— Guarantee 
Gold  Bond  Loan  &  Savings  Co.  t.  Edwards 
(Ind.  T.)  024. 

g   2.    Defect*,     objections,     and     amend- 
ment, 

•Objection  for  misjoinder  of  parties  plaintiff 
may  be  taken  by  answer  where  the  defect  is 
not  apparent  on  the  face  of  the  complaint.—* 
Golden  v.  Moore  (Mo.  App.)  481. 

•A  misjoinder  of  parties  appearing  on  the  face 
of  a  petition  is  waived  if  not  made  the  subject 
of  a  demurrer. — Golden  y.  Moore  (Mo.  App.) 

PARTITION. 

g    1.    By  acta  of  partlea. 

Under  the  facts,  held  conveyances  will  be  com- 

Selled    to    complete    a    partition    agreement. — 
Iryson's  Adm'r  v.  Biggs  (Ky.)  982. 

g   2.    Actions  for  partition. 

Under  the  express  provisions  of  Kirby's  Dig. 
g  5770,  where  lands  are  held  in  tenancy  in  com- 
mon, any  one  or  more  of  the  persons  interested 
may  present  a  petition  for  partition  according 
to  the  respective  rights  of  the  parties.— Lester 
v.  Kirtley  (Ari.)  2la 
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A  claim  against  the  estate  of  a  decedent  for 
support  of  his  widow,  after  his  death,  Md 
barred  by  laches.— Lester  r.  Kirtley  (Ark.)  213- 

*The  chancery  court  having  jurisdiction  to 
make  partition  of  land  and  a  petition  for  parti- 
tion of  land  of  a  decedent  having  been  filed  be- 
fore the  probate  of  his  will,  it  was  proper  for 
that  coUrt  to  retain  jurisdiction  and  to  deter- 
mine the  question  of  the  validity  of  a  claim 
against  decedent's  estate. — Lester  v.  Kirtley 
(Ark.)  213. 

PARTNERSHIP. 

I    1.    Mntiial  riKhta,  dntlea,  »nd  UaMU- 
tles  of  partB«rs. 

A  partner  held  not  entitled,  on  distribution  of 
the  partnership  assets,  to  relief  from  an  agree- 
ment in  settlement  of  controversy  with  his  part- 
ners to  assume  liability  for  the  extra  cost  of  ma- 
chinery due  to  his  mistake.— French  v.  Vanatta 
(Ark.)  141. 

{   9.    Rigfbts  and  UabUlties  m  to   third 
persons. 

A  debt  held  owing  by  a  partner,  not  to  the 
firm,  but  to  his  partners,  so  that  their  claim 
was  against  him  personally,  equally  with  his 
other  creditors,  and  not  a  lien  on  his  interest  in 
the  partnership. — French  v.  Vanatta  (Ark.)  141. 

§   3.   Death    of    partner,    and    snrrl-vlmK 
partners. 

Heirs  of  a  deceased  partner  held  not  necessary 
or  proper  parties  to  a  proceeding  by  the  surviv- 
injr  partners  for  sale  of  the  partnership  prop- 
erty.—French  V.  Vanatta  (Ark.)  141. 

PART  PERFORMANCE. 

Entitling  purchaser  to  specific  performance,  see 
"Specific  Performance,"  {  1. 

PARTY  WALLS. 

*One  using  a  party  wall  erected  on  the  divid- 
ing line  by  the  owner  of  an  adjacent  lot  should 
pay  a  reasonable  price  therefor  estimated  as  of 
the  time  the  user  takes  place. — Spaulding  v. 
Grundy  (Ky.)  203. 

PASSENGERS. 

See  "Carriers,"  §§  11-16. 

PATRICIDE. 

Contradiction  of  witness,  see  "Witnesses,"  §  3. 

PAYMENT. 

See  "Compromise  and  Settlement" ;    "Tender." 
Presumptions  on  appeal  relating  to,  see  "Appeal 

and   Error." 
Subrogation  on  payment,  see  "Subrogation." 

Of  particular  classes  of  obligations  or  liabilities. 

See  "Insurance,"  §  8 ;  "Judgment,"  {  10 ;  "Mort- 
gages," i  3. 

Price  of  land  sold,  see  "Vendor  and  Purchaser," 
§  3. 

Taxes,  see  "Taxation,"  §  5. 

Taxes  by  life  tenant,  see  "Life  Estates." 

i    1.     Requisites  and  snffloienoy. 

*Payment  to  another  held  no  satisfaction  of 
plaintiff's  claim   against  defendant  for  certain 

Suing.— George  S.  Good  &  Co.  v.  Central  Coal 
Coke  Co.  (Ind.  T.)  613. 

*  Point  annotated. 


t  2.     Application. 

*Ky.  St.  1003,  {  2219,  snbsec.  3,  relating  to 
interest,  held  declaratory  of  the  common  law 
on  the  subject. — Commonwealth  v.  Louisville  & 
N.  R.  Co.  (Ky.)  207. 

*The  rule  for  the  application  of  partial  pay- 
ments on  an  interest-bearing  note  declared. — 
Adams  v.  Illinois  Life  Ins.  Co.  (Ky.)  71S. 

•The  maker  of  a  note,  notwithstandin;:  Ky. 
St.  1903,  {  2219,  held  not  entitled  to  have  cei^ 
tain  payments  credited  on  the  principal,  and 
that  such  payments  were  properly  applied  to  the 
extinguishment  of  interest. — Adams  v.  Illinois 
Life  Ins.  Co.   (Ky.)  718. 

i  3.     Recovery  of  payments. 

*.\  payment  made  and  received  held  not  made 
under  mistake  of  law  or  fact. — Morrison  v. 
Payton  (Ky.)  685. 

PENALTIES. 

Consolidation  of  actions  for,  see  "Actions,"  i  2. 
Under  contracts,  see  "Damages,"  §  3. 

For  particular  acts  or  omissions. 
Failure  of  carrier  to  receive  goods,  see  "CJar- 

riers,"  g  1. 
Nonpayment  of  wages  of  employ^,  see  "Master 

and  Servant,"  g  2. 
Of  clerk  of  court,  see  "Clerks  of  Courts." 
Violations  of  usury  laws,  see  "Usury,"  {  2. 

PERFORMANCE. 

Of  contract  for  sale  of  realty,  see  "Vendor  and 

Purchaser,"  $  3. 
Of  contract  of  sale,  see  "Sales,"  {  4. 

PERJURY. 

§   1.   Proseentlon  and  punishment. 

*An  indictment  for  false  swearing  held  suffi- 
cient.— Howell  v.  Commonwealth  (Ky.)  685. 

♦On  a  trial  for  false  swearing,  the  prosecution 
hrlj  required  to  prove  certain  facts. — Howell  v. 
Commonwealth  (Ky.)  685. 

'Defendant  must  be  acquitted  unless  it  is 
proved  that  he  swore  falsely  by  two  witnesses 
or  by  one  witness  and  strong  corroborating  cir- 
cumstances.—Howell  V.  Commonwealth  (Ky.) 
685. 

PERPETUITIES. 

*A  limitation  to  testator's  grandchildren  aftor 
life  estates  to  his  wife  and  children  held  not  to 
violate  the  statute  of  entails. — Eniten  v.  Air 
(Ky.)  960;  ©'Conner  v.  Same.  Id. 

PERSONAL  INJURIES. 


See 


Particular  causes  or  mean*  of  injury. 

"Negligence." 


Electric  wires,  see  "Electricity." 

Operation  of  railroads,  see  "Railroads,"  S$  5-7. 

Particular  classes  of  persons  injured. 

Employ^,  see  "Master  and   Servant,"  SS  3-13. 

Passenger,  see  "Carriers,"  $  13. 

Tenant  of  demised  premises,  see  "Landlord  and 
Tenant,"  §  2. 

Traveler  on  highway,  see  "Municipal  Corpora- 
tions," J  8;   "Railroads,"  8  & 

Remedies. 
See  "Pleading,"  g  8. 


Applicability   of   instructions   to   evidence,    see 
''Tr   ■  ••  ■  " 


Trial,"  g  8. 
See  syllahvs. 
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Amefmnint  of  damagp!),  see  "Damages,"  f  7. 
Computation  of  limitatiomi,  see  "Limitation  of 

Actions,"  i  2. 
Conttruction  of  instructions,  see  "Trial,"  i  IL 
Course  and  conduct  of  trial,  see  "Trial,'*  f  1. 
Direct  or  remotp  consequences  of  injary,   see 

"Damages,"  i  2. 
Documentary   evidence,  see   "Evidence,"  {  8. 
Evidence  of   damages,  see  "Damages."  |  7. 
Excessive  damages,  see  "Damages,"  S   6. 
Harmless  error,  see  "Appeal  and  Error,"  ft  20- 

23. 
Hearsay  evidence,  see  "Evidence,"  §  7. 
Measure   of   damaRPs.   see   "Damages,"   g  5. 
Necessity  and  subject-matter  of  instruction,  see 

"Trial,"  i  6. 
Nominal  damages,  see  "Damages,"  {  1. 
Opinion  evidence,  see  "Evidence,"  f  10. 
Pleading  damages,  see  "Damages,     f  7. 
Province  of  court  and  jury,  see  "Trial,"  |  6, 
Review  of  questions  of  fact,  verdirts  and  find- 
ings, see  ''Appeal  and  Error,"  8  19. 
Sufficiency  of  in«tructi()ns,  see  "Trial,"  §  7. 
Taking  case  or  questions  from  jury,  see  "Trial," 

i  4. 
Waiver  of  defects  in  pleading,  see  "Pleading," 

I  10. 

PERSONAL  PROPERTY. 

See  "Property." 

PETITION. 

In  bankruptcy,  see  "Bankruptcy,"  (  1, 

PHOTOGRAPHS. 

Documentary  evidence,  see  "Evidence,"  {  8. 

PHYSICIANS  AND  SURGEONS. 

*A  quasi  contract  to  pay  surgeons  the  reason- 
able value  of  th^ir  services  held  to  exist  where 
they  are  called  to  one  unconscious  from  an  acci- 
dent.—Cotnam  V.  Wisdom  (Ark.)  164. 

•The  beneficial  result  of  a  surgical  operation 
held  not  to  affect  the  question  of  amount  of  the 
physician's  comnenaation. — Cotnam  v.  Wisdom 
(Ark.)  Ua. 

•The  financial  condition  of  a  patient  held  im- 
material on  the  question-  of  the  surgeon's  com- 
pensation.—Cotnam  V.  Wisdom  (Ark.)  164. 

That  the  patient  is  a  bachelor  and  his  estate 
will  go  to  collateral  heirs  held  immaterial  on 
the  question  of  amount  of  the  surgeon's  com- 
pensation.—Cotnam  V.  Wisdom  (Ark.)  164. 

♦Though  the  mortification  of  plaintiff's  brok- 
en arm  may  have  been  produced  by  the  infec- 
tion of  germs  in  cold  spring  water,  and  cloths 
applied  before  it  was  set,  yet  that  fact  of  it- 
self would  not  relieve  the  physician  setting  the 
Hnme  of  responsibility,  if  he  knew  thereof.— 
Baute  V.  Haynes  (Ky.)  272. 

PLEA. 

In  civil  actions,  see  "Pleading,"  {  8. 

PLEADING. 

Amendment  affecting  computation  of  limitations, 

see   "Limitation  of  Actions,"  g  2. 
Applicability  of   instructions   to  pleadings,   see 

^•Trial,"  §  8. 
Conformity  of  judgment  to  pleadings,  see  "Judg^ 

ment,"  J  2. 
In  justice's  court,  see  "Justices  of  the  Peace." 

§2.  ^ 


*Point  annotated.    Bee  ■jrllabaa. 


Allegaiiont  a*  to  pcrticvlor  facta,  act*,  or  trmut- 

actiotu. 
See  "Damages,"  {  7;   "Usury,"  |  1. 
Statute  of  limitations,  see  "Limitatirai  of  Ac- 
Uona,"  i  5. 

In  actioHt  by  or  agointt  particular  c<ai«e«  of 
perton*. 
See  "Corporations,"  |  3:    "Executors  and  Ad- 
ministrators," i  5;    "Infants,"  <   1;    "Rail- 
roads," H  7,  8. 

in  particular  actions  or  proceedings. 

See  "Cancellation  of  Instruments,"  |  2;  "Eject- 
ment," I  1;  "Injunction,"  {  3:  "Liibel  and 
Slander,"  J  2:  "MandamuB,"  i  3;  "Negli- 
gence," {  3;  •'R«plevin,"  f  2:  "Treqnas,"  { 
2 ;  "Trespass  to  Try  Title,**  i  2;  "Trover  and 
Conversion,"  {  1. 

For  bank  deposits,  see  "Banks  and  Banking," 
>  2. 

For  breach  of  contract,  see  "Contracts,"  i  5. 

For  compensation  of  broker,  see  "Brokers,    §  2. 

For  injuries  to  animals  from  operation  of  rail- 
road,  see  "Railroads,"  g_  8. 

For  injuries  to  live  stock  in  transportation,  see 
"Carriers,"  {  10. 

For  personal  injuries,  see  "Master  and  Serv- 
ant," {11:  "Municipal  Corporations,"  |  8; 
"Railroads,"  {  7. 

For  price  of  goods  sold,  see  "SalM,**  i  7. 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

On  benefit  certificate,  see  "Insurance,**  S  13. 

Trial  of  right  to  property  attached,  see  "At- 
tachment,   S  4. 

Kevieie  of  decisions  and  pleading  in.  appellats 

courts. 

Harmless  error  in  rulings  on,  see  "Appeal  and 

Error,"  S§  20,  21. 
Objections  for  purpose  of  review,  see  "Appeal 

and  Error,"  §  4. 
Review  of  rulings  on  as  dependent  on  issues  in 

court  below,  see  "Appeal  and  Error,**  $  4. 

I    1.    Form  and  alleKatlons  In  general. 

•Under  the  express  provisions  of  Mansf.  Dig. 
jf  3062  [Ind.  T.  Ann.  St.  1899,  §  3267],  presump 
tions  of  law  need  not  be  stated  in  a  pleading. 
— T.  H.  Rogers  Lumber  Co.  y.  McRea  (Ind.  T.) 
803. 

Pleadings  defined.— Bolen-Damall  C!oal  (3o.  t. 

Williams  (Ind.  T.)  867. 

An  allegation  that  an  act  was  negligently 
done  is  not  a  bare  conclusion  of  law,  but  is  a 
conclusion  of  fact,  and  may  be  so  pleaded  with- 
out a  statement  of  the  facts  constituting  tbe 
negligence. — Lowe  v.  Miller  (Ky.)    257. 

*A  party  is  not  required  to  plead  his  evidence. 
—Fuller  V.  Keesee  (Ky.)  700. 

{  S.   Declaration,  complaint,  petition,  or 
statement. 

•A  complaint  must  be  sufficient  to  entitle 
plaintiff  to  recover,  without  evidence  in  its  sup- 
port, in  the  absence  of  denial. — Bolen-Darnall 
Coal  Co.  V.  Williams  (Ind.  T.)  867. 

I  3.     Plea    or    ansxrer,    oroas-oomplatnt, 
and  affidavit  of  defense. 

An  answer  in  an  action  for  the  possession 
of  land,  brout;bt  by  a  bankrupt  after  judgment 
in  bankruptc.y  proceedings  Iteld  sufficient,  with- 
out alleging  tlint  the  federal  court  did  not  ad- 
judge that  the  land  was  plaintiff's. — Martin  v. 
Smith  (Ky.)  310. 

•An   affidavit   held   sufficient   to  Jastifr   the 

court  in  excusing  delay  in  pleading  within  Ciy. 
Code  Prac.  J  367a.  aubsec.  3.— Weldon  &  Held 

V.  Finley  (Ky.)  TOL 
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I   4.    Replication    or    reply    and    anbce- 
4iient  pleading!. 

•Where  matter  pleaded  as  an  a6Eirinative  de- 
fense is  not  denied  by  a  reply,  it  is  deemed  to 
have  been  admitted.— Fisk  v.  Arnold  (Ind.  T.) 
824. 

♦Where,  in  a  suit  to  quiet  title,  no  reply  was 
filed  to  the  answer,  the  affirmative  matter 
therein  stood  admitted. — Hall  v.  Mineral  De- 
velopment Co.  (Ky.)  284. 

I  S.    Demurer  or  ezeeption. 

*Where  a  good  cause  of  action  is  stated  in  a 
complaint,  no  matter  how  imperfectly,  a  de- 
murrer will  not  lie,  but  it  must  be  met  by  a 
motion  to  make  more  specific  and  certain. — 
Foreman  v.  Midland  Valley  By.  Co.  (Ind.  T.) 
806. 

*When  a  temporary  injunction  is  granted,  and 
the  bill  shows  that  there  is  an  adequate  remedy 
at  law,  on  consideration  of  a  demurrer  to  the 
answer  the  complaint  should  b"  dismissed. — La- 
fayette V.  Hood  (Ind.  T.)  853,  855. 

•In  a  suit  to  restrain  execution  on  a  judg- 
ment, held  improper  to  dismiss  the  complaint 
upon  sustaining  a  demurrer  thereto.^Brown  v. 
Gorman  (Ind.  T.)  1165. 

•A  demurrer  to  a  complaint  admits  the  truth 
of  the  allegations  thereof. — Brown  t.  Gorman 
(Ind.  T.)  1163. 

•A  demurrer  to  a  petition  admits  the  truth 
of  its  allegations.— R.  W.  Kevil  &  Sons  v.  Wil- 
fopd  Stunston  &  Co.  (Ky.)  348. 

•Under  Civ.  Code  Prac  f  92,  a  general  de- 
murrer to  a  petition  by  an  administrator  for 
wrongful  death  held  insufficient  to  raise  the 
objection  that  the  administrator  had  not  capaci- 
ty to  sue.— I.«uiRville  &  N.  R.  Co.  y.  Herndon's 
Adm'p  (Ky.)  732. 

Where  facts  are  alleged  in  the  alternative,  and 
under  either  alternative  defendant  is  not  linble, 
a  demurrer  to  the  petition  sliould  be  sustained. 
—Wakefield  &  Moore  v.  Chicago,  I.  ft  h.  Ry.  Co. 
(Ky.)  778. 

I   6.     Amended  and  rapplemental  plead- 
ings  and  repleader. 

•Under  Mansf.  Dig.  §§  5080.  5084,  a  com- 
plaint on  an  open  account  held  not  amendable 
by  setting  up  a  judgment  recovered  in  another 
state  on  the  same  oau.<!e  of  action. — Cass'dy  & 
JfcFadden  v.  Saline  County  Bank  (Ind.  T.) 
829. 

•In  an  action  against  the  city  for  lowering 
the  grade  of  a  street,  it  is  not  error  to  refuse 
an  amended  answer  setting  up  the  nature  of 
the  improvements  made. — City  of  Owensboro 
V.  Yewcll  (Ky.)  284. 

•Where  the  allowance  of  an  amended  pleading 
to  conform  to  the  proof  could  not  have  been 
prejudicial  to  the  adverse  party,  the  refusal  to 
permit  the  amendment  was  error.— Morrison  v. 
Payton  (Ky.)  085. 

•An  amendment  to  the  petition  in  an  action 
against  an  electric  railway  company  for  injuries 
to  a  molorman  held  properly  allowed.— Edge  v. 
Southwest  Missouri  Elettric  Ry.  Co.  (Mo.)  90. 

•In  an  action  for  conversion,  where  the  peti- 
tion did  not  state  a  cause  of  action,  the  court 
had  power  to  permit  its  amendment  while  the 
cause  was  pending  on  motions  for  new  trial 
and  in  arrest  of  judgment,— Golden  t.  Moore 
(Mo.  App.)  481. 

{  7.    Profert,  oyer,  and  ezUblts. 

•An  Instrument  constituting  the  basis  of  an 
action   and    made   an    exhibit   by   the   petition  I 

controls,   notwithstanding   contrary   allegations    Of    water    course,    see 
in  the  petition.— Kernan  v.  Carter  (K.v.)  308.     I      Courses,"  §  1. 

•Point  annotated.    See  ayllabna. 


I   8.    Motiona. 

•If  a  complahit  for  personal  injury  to  a  serv- 
ant must  set  out  the  proximate  cause  of  the  in- 
jury, and  fails  to  do  so,  a  demurrer  and  not  a 
motion  to  make  more  definite  and  certain  is 
proper.— Bolen-Damall  Coal  Co.  v.  Williams 
(Ind.  T.)  867. 

Where  a  paragraph  of  an  answer  presented 
a  complete  defense,  and  no  reply  was  filed  there- 
to, and  the  court  overruled  a  demurrer  to  an- 
other paragraph  of  the  answer,  and  plaintiff  de- 
clined to  plead  further,  his  petition  was  prop- 
erly dismissed.— Martin  v.  Smith  (Ky.)  310. 

Under  Civ.  Code  Prac.  §  366.  the  averments 
of  an  answer  will  not  be  taken  as  true  un- 
less plaintiff  consents  in  terms  that  they  be 
so  taken,  and  a  motion  by  plaintiff  to  submit 
does  not  have  this  effect.— Board  of  Council- 
men  of  City  of  Frankfort  v.  Brislan  (Ky.)  311. 

•Defendant  in  an  action  to  quiet  title  held  en- 
titled to  judgment  on  the  pleadings.— Hall  v. 
Mineral  Envelopment  Co.  (BLy.)  341. 

i  9.    Issues,  proof,  and  variamee. 

In  an  action  against  a  bank  on  a  deposit  for 
money  had  and  received,  where  the  evidence 
showed  payment  to  the  bank  of  a  note  left  as 
collateral,  held,  there  was  not  a  failure  of  proof 
under  Ind.  T.  Ann.  St.  1890,  i  3282  (Slnnsf. 
Dig.  S  5077),  even  if  there  was  a  wrongful  ap- 
propriation.— First  Nat.  Bank  v.  Pickens  (Ind. 
T.)  047. 

Where  a  writing  relied  on  is  not  pleaded,  the 
opposing  party  may  attack  it  on  the  ground  of 
fraud,  mistake,  or  undue  inHueuce,  without 
pleading  such  facts.— Puff  v.  Puff  (Ky.)  332. 

^A  pleader  will  not  be  permitted  to  plead  one 
instrument  as  a  foundation  of  his  cause  of  ac- 
tion or  defense  and  prove  another.— Gruwell  v. 
National  Council  of  Knights  &  Ladies  of  Se- 
curity (Mo.  App.)  884. 

f  10.   Defects     and     objections,     vraivex, 
and  aider  by  verdict  or  jndKment. 

♦Under  Kirby's  Dig.  8  6082,  a  misjoinder  of 
actions  for  the  recovery  of  real  estate  and  of 
a  ferry  outfit  was  waived  by  failure  to  object. 
— Lake  v.  Combs  (Ark.)  544. 

•A  defect  in  a  petition  in  an  action  by  an 
employs  for  personal  injuries  held  cured  by  the 
verdict. — City  of  Henderson  v.  Smith  (Ky.) 
277. 

A  defect  in  a  petition  in  an  action  for  injuries 
to  a  pedestrian  in  consequence  of  a  defective 
street  held  cured  by  the  verdict. — City  of  Hen- 
derson v.   Sizemore  (Ky.)  722. 

Technical  defect  in  an  allegation  as  to  perma- 
nent injury  held  cured  by  evidence,  instructions, 
and  verdict.— Maysville  &  B.  S.  R.  Co.  v.  Wil- 
lis (Ky.)  1016. 


POLICE  POWER. 

Of  municipality,  see  "Municipal  Corporations," 
J  6. 

POLICY. 

Of  insurance,  see  "Insurance." 

POLITICAL  RIGHTS. 

Suffrage,  see  "Elections." 

POLLUTION. 

"Waters    and    Water 
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POSSESSION. 

See  "Adverse  Possession." 
Of  demised  premises,  see  "Landlord  and  Ten- 
ant," a  2, 4. 

POWERS. 

Creation  by  will,  see  "Wills,"  {  4. 

S    1.    Oonatrvotlon  and  exeovtion. 

A  power  under  a  deed  of  trust  held  sufficient- 
ly executed  by  the  beneficiary  in  her  will. — 
Papln  V.  Piednoir  (Mo.)  63. 

PRACTICE. 

In  particular  oivil  aotiont  or  proceeding*. 

See  "Divorce,"  |  2 ;  "Ejectment" ;  "Manda- 
mus," §  3;  "Replevin";  "Trespass,"  g  2: 
"Trespass  to  Try  Title,"  f  2;  ''Trover  and 
Convei-sion,"  g  1. 

Accounting  by  executor  or  administrator,  see 
"Executors  and  Administrators,"  §  6. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," {  3. 

Partirtilar  proceedings  in  actioni. 
See  "Abatement  and  Revival" ;  "Appearance" ; 
"Continuance";  "Costs";  ''Damages,"  g  7; 
"Evidence";  "Execution";  "Judgment";  "Ju- 
dicial Sales" ;  "Jury" ;  "Limitation  of  Ac- 
tions"; "Parties";  "Pleading";  "Process"; 
"Reference";  "Removal  of  Causes";  "Trial"; 
"Venue." 

Particitlar  remediet  in  or  incident  to  actioni. 
See  "Attachment";  "Injunction";  "Receivers'.'; 
"Tender." 

Procedure  in  criminal  proaecutioni. 
See  "Criminal  Law." 

For  oSense  against  liquor  laws,  see  "Intoxicat- 
ing Liquors/'  I  5. 

Procedure  in  everoite  of  tpeoial  or  limited  juris- 
diction. 
See  "Bankruptcy,"  g  1 ;  "Equity." 
In  justices'  courts,  see  "Justices  of  the  Peace," 
g2. 

Procedure  in  or  hV  particular  courts  or  trihu- 

nals. 
See  "Courts." 

Procedure  on  review. 
See    "Appeal    and    Error" ;     "Justices    of    the 
Peace,''  g  3;    "New  Trial." 

PREAMBLE. 

Of  statute,  see  "Statutes,"  g  5. 

PREJUDICE. 

Ground  for  reversal  in  civil  actions,  see  "Ap- 
peal and  Error,"  §g  20-24. 

PRELIMINARY  EXAMINATION. 

On  criminal  charge,  see  "Criminal  Law,"  gg  4,  6. 

PRELIMINARY  INJUNCTION. 

See  "Injunction,"  g  4. 

PREMIUMS. 

For  insurance,  see  "Insurance,"  gg  4,  B. 


PRESCRIPTION. 

Acquisition  of  rights,  see  "Adverse  Possesaion," 


PRESENTMENT. 

try,  see  "Indictment  a 

PRESUMPTIONS. 


By  grand  jury,  see  "Indictment  and  Informa- 
tion." 


In  civil  actions,  see  "E)vidence,"  g  2. 

In  criminal  prosecutions,  see  "Criminal  Law," 

gge,  23. 
On  appeal  or  error,  see  "Appeal  and  Error," 

Pleading   presumptions,  see  "Pleading,"  t  1. 

PRIMARY  ELECTIONS. 

See  "Elections,"  g  2. 

PRINCIPAL  AND  AGENT. 

Admissions  by  agent,  see  "Evidence,"  g  5. 
Embezzlement  by  agent,  see  "Embezzlement," 

Agency  in  particular  relations,  offices,  or  no- 
cupations. 
See  "Attorney  and  Client";    "Brolters." 
Corporate  agents,  see  "Corporations,"  gg  3,  5. 

g   I.    The  relation. 

*A  contract  held  to  create  an  original  obliga- 
tion against  defendant  to  pay  certam  sums  and 
not  merely  an  agreement  to  act  as  an  agent 
in  collecting  and  paying  over. — Texarkana  Lum- 
ber Co.  V.  Lennard  (Tex.  Civ.  App.)  606. 

g   S.    Mutual  rlshts,  duties,  aad  Uabm> 
ties. 

In  an  action  on  a  contract  of  agency,  evidence 
held  to  justify  the  direction  of  a  verdict  for 
plaintiff.— Sanford    v.    Swift   &   Co.    (Ind.   T.) 

846. 

:   3.    Rights   and  llabUltlea  as  to  third. 
persona, 

*In  an  action  to  recover  on  invoices  for  goods 
sold  defendants  by  certain  mill  agents  and  by 
the  latter  pledged  to  plaintiffs,  plaintiffs  held  to 
have  waived  the  right  to  insist  on  payments 
being  made  direct  to  them. — Ladenburg  Thai- 
man  &  Co.  V.  Beal-Doyle  Dry  Ooods  Co.  (Ark.) 
145. 

In  an  action  to  recover  on  invoices  for  goods 
sold  defendants  by  certain  mill  agents  and  by 
the  lotter  pledged  to  plaintiffs,  evidence  ex- 
amined, and  held  to  support  a  finding  that  plain- 
tiffs had  ratified  the  acts  of  the  mill  agents  in 
collecting  amounts  due  on  pledged  invoices. — 
Ladenburg  Thalman  &  Co.  v,  Beal-Doyle  Dry 
Goods  Co.  (Ark.)  145. 

♦Whether  goods  sued  for  were  sold  to  defend- 
ants or  eitlier  of  them  or  to  a  corporation 
which  they  alleged  they  represented  held  for 
the  jury.— Lowrey  v.  Scargill  (Ind.  T.)  813. 

*In  an  action  for  the  price  of  goods  sold,  evi- 
dence held  to  justify  a  verdict  that  the  goods 
were  sold  to  defendants  on  their  personal  credit. 
—Lowrey  v.  Scargill  (Ind.  T.)  813. 

•Where  an  agent  purchases  Roods  without  dis- 
closing for  whom  they  were  purchased,  the 
agent  will  be  personally  liable  for  the  price. — 
Lowrey  v.  Scargill  (Ind.  T.)  813. 

*A  seller  held  not  bound  by  statements  of 
his  agent  not  included  in  the  contract  of  sale. — 
Bniner  t.  Kansas  Moline  Plow  Oo.  (Ind.  T.) 

816. 


*  Point  annotated.    See  ayllabiu. 


Digitized  by 


Google 


INDEX 


1277 


E}vidence  held  insnfficient  to  warrant  submis- 
sion to  the  jury  on  the  question  whether  P.  was 
authorized  to  accept  a  compromise  on  plaintiff's 
behalf. — Hunt  v.  Johnson  &  Larimer  Dry  Goods 
Co.  (Ind.  T.)  841. 

*Where  defendant  pleaded  a  settlement  with 
P.  as  plaintifTs  agent,  the  burden  was  on  plain- 
tiff to  establish  P.'s  agency.— Hunt  v.  Johnson 
&  Ijarimer  Dry  Goods  Co.  (Ind.  T.)  841. 

•Where  a  principal  accepts  an  order  for  goods 
obtained  by  an  agent,  it  is  bound  by  the  agent's 
acts  in  obtaining  it,  although  he  violated  the 
principal's  instruotions. — Western  Mfg.  Co.  ▼. 
Cotton  &  Long  (Ky.)  758. 

♦What  an  agent  said  and  did  while  prosecut- 
ing the  principal's  work  held  admissible  in  a 
suit  by  an  employe  for  breach  of  his  contract 
of  employment  in  being  discharged  by  the  agent. 
— C.  D.  Smith  &  Co.  v.  Ohler  (Ky.)  905. 

•Knowledge  of  an  agent  of  defects  in  leased 
premises  is  Icnowledge  of  the  landlord,  so  far 
as  affects  the  latter's  liability  for  injuries  from 
such  defects.— Holzbauer  v.  Sheeny  (I'^y.)  1034. 

•Defendant  held  not  to  have  ratified  its 
agent's  agreement  to  employ  plaintiff  as  a  phy- 
sician as  part  of  the  consideration  for  the  use 
of  his  premises.— Sudcrman-Dolson  Co.  v.  Rog- 
ers (Tex.  Civ.  App.)  103. 

Evidence  fteld  insufficient  to  raise  an  issue  as 
to  defendant's  agent's  authority  to  employ 
plaintiff  as  a  physician  in  part  consideration  for 
the  use  of  premises  or  an  issue  as  to  defend- 
ant's liability  on  such  agreement  on  the  ground 
it  ratified  the  agent's  act. — Suderman-Dolson  Co. 
V.  Rogers  (Tex.  Civ.  App.)  103. 

•One  dealing  with  an  agent  without  knowl- 
edge of  a  secret  limitation  as  to  his  authority 
held  unaffected  by  such  limitation.— Hayward 
Lumber  Co.  v.  Cox  (Tex.  Civ.  App.)  403. 

•A  sale  made  to  an  agent  held  not  avoided  by 
reason  of  the  intention  of  the  agent  to  defraud 
his  principal. — Hayward  Lumber  Co.  v.  Cox 
(Tex.  Civ.  App.)  403. 

A  seller  who  has  made  a  fair  contract  of  sale 
to  a  principal  through  the  tatter's  agent  is  not 
required  to  rescind  the  contract  before  it  has 
been  fully  performed,  on  subsequently  discov- 
ering fraud  of  the  agent  towards  his  principal. 
—Hayward  Lumber  Co.  v.  Cox  (Tex.  (Jiv.  App.) 
40o. 

PRINCIPAL  AND  SURETY. 

See  "Bonds";  "Guaranty." 

Judgment  in  suit  against  surety  company  as 
bar  to  subsequent  suit  on  bond,  see  "Judg- 
ment," J  8. 

Liability  of  sureties  on  bonds  in  legal  proceed- 
ings, see  "Attachment,"  {  5 ;  "Replevin,"  {  3. 

Liabilities  of  sureties  on  liquor  dealer's  bond, 
see   "Intoxicating  Liquors,     §   2. 

Payment  of  purcliase  price  for  land  by  surety  i\8 
affecting  rights  of  purchaser,  see  "Vendor 
and  Purchaser,"  §  4. 

{   1.    Creation  and  eitlstenoe  ot  relation. 

Whether  a  married  woman  is  surety  on  a 
note  or  other  instrument  is  to  be  determined 
by  the  evidence,  and  controlled  by  the  princi- 
ples applicable  to  principals  and  sureties  gen- 
erally.—Black  T.  McCarley's  Ex'r  (Ky.)  987. 

•The  liability  of  a  suretjr  on  a  trustee's  bond 
held  not  affected  by  a  misrepresentation  by  a 
county  judge  as  to  the  state  of  the  trustee's 
accounts.- United  States  Fidelity  &  Guaranty 
Co.  V.  Commonwealth  (Ky.)  1029. 

{   2.    Disoharge  of  surety. 

•A  compensated  surety  on  a  bond  to  perform 
a  contract  held  discharged  from  liability  by  ma- 
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terial  changes  in  the  contract  without  his  con- 
sent.— Lonergan  v.  San  Antonio  Loan  &  Trust 
Co.  (Tex.)  1061. 

•Generally  any  material  change  in  a  contract 
for  the  performance  of  which  a  bond  is  given, 
without  the  surety's  consent,  will  release  the 
surety,  whether  the  change  is  for  bis  benefit  or 
not.— Lonergan  v.  San  Antonio  Loan  &  Trust 
Co.  (Tex.)  1061. 

•Failure  to  comply  with  a  provision  of  a 
building  contract  held  not  subject  to  waiver  so 
as  not  to  discharge  the  contractor's  surety  on 
it  being  disregarded. — Lonergan  v.  San  Antonio 
Loan  &  Trust  Co.  (Tex.)  1061. 

i   3.     Remedies  of  creditors. 

•Conviction  on  confession  of  guilt  by  a  liq- 
uor dealer  in  a  criminal  prosecution  held  not  to 
estop  the  sureties  on  his  bond  from  denying  his 
guilt  in  an  action  on  the  bond.— City  of  Pudu- 
cah  v.  Jones  (Ky.)  971. 

{   4.    Rlglita  and  remedies  of  anrety. 

•Under  Act  Feb.  13,  1846,  fg  7,  8  (Sess.  Acts 
184.5-46,  p.  154,  c.  154),  held,  in  an  action  on 
the  bond  of  a  trustee  of  a  county  fund,  he  hav- 
ing misappropriated  it,  that  defendant  surety 
could  not  claim  credit  for  usurious  payments 
made  by  the  trustee  to  school  districts.— iJnited 
States  Fidelity  &  Guaranty  Co.  y.  Common- 
wealth (Ky.)  1029. 

PRIVATE  NUISANCES. 

See  "Nuisance,"  1 1. 

PRIVATE  ROADS. 

Rights  of  way,  see  "EVksements." 

PROBATE. 

Of  will,  see  "Wills,"  i  8. 

PROCESS. 

Effect  of  appearance,  see  "Appearance." 
Presumptions  on  appeal  or  writ  of  error  as  to 
service  of,  see  "Appeal  and  Error,"  g  17. 

In  aotiont  againtt  particular  claatet  of  persons. 

See  "Corporations,"  {  3. 

Foreign  corporations,  see  "(Dorporations,"  g  5. 

In  particular  action*  or  proceedings. 
Criminal  prosecutions,  see'  "Criminal  Law,"  g  4. 
On  appeal,  see  "Appeal  and  Error,"  I  6. 
On  insurance  policy,  see  "Insurance,"  g  9. 

Particular  formt  of  writs  or  other  process. 
See     "Arrest";      "Execution";      "Injunction"; 
"Mandamus" ;  "Replevin." 

g    1.    Service. 

•Where  nonresident  lessees  of  a  mine  were 
necessary  parties  to  a  suit  by  their  servants  to 
establish  a  lien  on  the  mine  and  its  appliances 
for  wages  due,  they  could  be  constructively 
served,  no  personal  judgment  against  them  being 
required.— Hoye  Coal  Co.  v.  Colvin  (Ark.)  207. 

A  warning  order  held  void  as  to  a  party  not 
named  therein. — Clark  v.  Raison  (Ky.)  342. 

•The  only  way  a  defendant  can  be  brought 
into  court  to  answer  a  cause  of  action  asserted 
against  bim  is  by  notice  served  in  the  form 
and  manner  provided  by  statute. — State  ex  rel. 
Quincy,  O.  &  K.  C.  R.  Co.  v.  Myers  (Mo.  App.) 
1146. 

The  object  of  the  service  of  process  for  the 
commencement  of  a  suit  is  to  give  notice  to  the 
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party  proceeded  against,  and  any  statutory  serv- 
ice which  reasonably  accomplishes  that  end  an- 
swers the  requirements  of  justice. — State  ex  rel. 
Qiiincy,  O.  &  K.  C.  R.  Co.  y.  Myers  (Mo.  App.) 
1146. 

PROHIBITION. 

Of  traflSc  in  intoxicating  liquors,  aee  "Intoxi- 
cating Liquors." 

PROMISSORY  NOTES. 

See  "Bills  and  Notes." 

PROMOTERS. 

Of  corporation,  see  "Corporations,"  (  2. 

PROOF. 

Of  loss  insured  against,  see  "Inanrance,"  i  6. 

PROPERTY. 

Adjoining^  lands,  see  "Adjoining  Landowners." 
Constitutional  isuaranties  of  rights  of  property, 
see  "Constitutional  Law,"  {  6. 


See 


Particular  ipeciet  of  property. 
"Fixtures" ;  "Mines  and  Minerals." 


Tranifera  and  other  mattert  affecting  title. 
See  "Adverse  Possession." 
Dedication  to  public  use,  see  "Dedication." 
Taking  for  public  use,  see  "B}minent  Domain." 

In  an  action  against  a  carrier  for  loss  of 
freight,  the  testimony  of  a  witness  that  he  saw 
the  shipper  in  iiOKsession  of  goods  similar  to 
those  alleged  to  have  been  lost  as  a  salesman, 
selling  for  another  is  inadmissible.— Mrs-s'llnm 
V.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  (Ky.)  337 

PROSTITUTION. 

See  "Disorderly  House." 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  "Trial,"  {  5. 
In  criminal  prosecutions,  see  "Criminal  Law," 
111. 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of   injury,   see 

"Damages,"  jl  2. 
Of    injuries    from    operation    of    railroad,    see 

"Railroads,"  §  7. 
Of  injuries  in  general,  see  "Neslijence,"  f  2. 
Of  injuries  to  passenger,  see  "Carriers."  J  12. 
Of  injuries  to  shipment,  see  "Carriers,"  S  7. 

PUBLICATION. 

Service  of  process,  see  "Process,"  S  L 

PUBLIC  DEBT. 

•See  "Municipal  Corporations,"  §  9. 


PUBLIC  IMPROVEMENTS. 

By    municipalities,    see    "Municipal     Corpora 
tions,"  §  6. 


PUBLIC  LANDS. 

Lands  under  water,   see   "Navigable  Waters." 
12. 

(    1.    Disposal   of  Imads  of  tke  stetea. 

One  cannot  set  up  an  abandoned  survey  not 
carried  into  grant  against  a  subsequent  patent 
to  others.— Fuller  v.  Keesee  (Ky.)  700. 

Improvements  constituting  fixtures  placed  in 
good  faith  on  land  by  an  intending  settler  nnder 
the  state  pre-emption  laws  cannot  \>e  removed 
by  him  where  he  falls  to  have  the  survey  re- 
corded in  the  General  Land  Office,  and  applica- 
tion to  purchase  the  land  is  made  by  another. — 
McCullers  v.  Johnson  (Tex.  Civ.  App.)  502. 

A  parol  sale  of  improvements  made  by  a  set- 
tler on  public  land  and  not  attached  to  tiie  land 
he\d  valid.— McCullers  y.  Johnson  (Tex,  Civ. 
App.)  5lf2. 

PUBLIC  POLICY. 

ACerting  validity  of  contracts  in  general,  see 

"C>)ntracts,"  8   L 
Affecting  will,  see  "WUls,"  %  2. 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  Districts,"  {  1. 

PUBLIC  SERVICE  CORPORATIONS. 

See    "Carriers";    "Railroads";    "Street    Rail- 
roads";   "Telegraphs   and   Telephones." 
Electric  lighting  companies,  see  "Electridty." 

PUBLIC  USE. 

Dedication  of  property,  see  "DedicaHon." 
Taking  property  for  public  use,  see  "Eminent 
Domain." 

PUNITIVE  DAMAGES. 

See  "Damages." 

PUPILS. 

See  "Schools  and  School  Districts,"  i  1. 

QUASHING. 

Attachment,  see  ".attachment,"  f  Z. 
Execution,   see  "Execution,"  %  3. 
Indictment  or  information,  see  "Indictment  and 
Information,"  S  5. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  "Trial,"  S  4. 
In  criminal  prosecutions,  see  "Criminal  Law." 
{  11. 

QUIET  ENJOYMENT. 

Of  demised  premises,  see  "Landlord  and  Ten- 
ant," S  2. 

QUIETING  TITLL 


Admissions  in  reply,  see  "Pleading,"  {  4. 

Conformity  of  judgment  to  pleading,  see  "Judg- 
ment," §  2. 

Evidence  as  to  character  of  instrument  as  mort- 
gase.  see  "Quieting  Title,"  §1. 

Evitlenop  of  boundaries,  see  "Boundaries,"  {  2. 
'Point  annotated.   See  syllabas. 
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Motions  relating  to  pleadings,  see  "Pleading," 

S  8. 
Presumptions  on  appeal,  see  "Appeal  and  Ejt- 

ror,"  §  17. 

{   1.    Right  of  aotion  and  defensM. 

'Plaintiff  htld  equitably  entitled  to  recover 
land  out  of  which  defendants  attempted  to  de- 
fraud her.— Parks  v.  Worthington  <Tex-  Civ. 
App.)  021. 

{   2.     Froooedlncs  and  relief. 

Evidence  examined,  and  held  sufficient  to 
show  that  plaintiff  bad  acquired  such  title  to 
a  portion  of  land  whereof  he  had  taken  actual 

ftussession  and  improved  the  same  as  entitled 
lim  to  have  the  title  quieted. — Diclison  v.  Sen- 
tell  (Ark.)  148. 

*In  an  action  to  quiet  title,  where  the  allega- 
tions of  the  petition  relating  to  ownership  and 
adverse  possession  are  sufficiently  denied,  the 
burden  is  on  plaintiff  to  prove  his  title  either 
by  record  or  adverse  possession. — McHargue  v. 
Parks  (Ky.)  955;  Owens  v.  Cains,  Id. 

*In  a  suit  to  determine  the  interests  of  the 
parties  in  real  estate  and  to  quiet  title  thereto, 
the  defendant,  alleging  the  execution  of  a  deed 
from  the  common  source  of  title,  held  required 
to  prove  the  same. — Biirk  v.  Pence  (Mo.)  23. 

In  a  suit  to  recover  land,  held,  plaintiff  could 
show  certain  facts  relating  to  her  delay  in  hav- 
ing her  deed  recorded.— Parks  v.  Worthington 
(Tex.  Civ.  App.).  921. 

In  an  action  to  recover  land  deeded  to  plain- 
tiff by  her  husband,  wiierein  it  was  alleged  de- 
fendant and  the  husband  conspired  to  defraud 
her,  held,  she  could  show  that  she  did  not  know 
of  the  deed  of  trust  under  which  one  of  de- 
fendants purchased,  and  which  her  husband 
gave  before  deeding  the  property  to  her. — 
Parks  V.  Worthington  (Tex.  Civ.  App.)  921. 

RAILROADS. 

See  "Street  Railroads." 

Applicability  of  instructions  to  evidence  in  ac- 
tion for  death  of  animal  caused  by  operation 
of,  see  "Trial,"  S  & 

Applicability  of  instructions  to  pleading  in  ac- 
tion for  death  caused  by  operation  of,  see 
"Trial,"  J  8.  ^  , 

As  employers,  see  "Master  and  Servant" 

Carriage  of  goods  and  passengers,  see  "Car- 
riers." 

Course  and  conduct  of  trial  in  actions  for  in- 
juries caused  by  operation  of,  see  "Trial," 

Exercise  of  power  of  eminent  domain,  see  "Ejmi- 
nent  Domain,"  H  1,  2. 

Harmless  error  in  action  fox-  desith  or  injuries 
caused  by  operation  of,  see  "Appeal  and  Er- 
ror," 8  23.  . 

Harmless  error  in  action  for  injuries  caused 
by  operation  of,  see  "Appeal  and  Krror,"  {  21. 

Harmless  error  in  action  for  injuries  from  over- 
flow caused  by,  see  "Appeal  and  Krror,"  §  22. 

Judgment  in  suit  af;ain.'--t  as  bar  to  subsequent 
suit,  see  "Judgment,"  g  8. 

Liability  for  wrongful  death  caused  by  opera- 
tion of,  see  "Death,"  |  1. 

Measure  of  damages  in  action  for  injuries  caus- 
ed by  operation  of,  see  "Damages,"  g  5. 

Necessity  and  subject-matter  of  instructions 
in  action  for  injuries  caused  by  operation  of, 
see  "Trial,"  |  6. 

Obstruction  of  surface  waters,  see  "Waters 
and  Water  Courses,"  $  3. 

Obstruction  of  water  course,  see  "Waters  and 
Water  Courses,"  J  1. 

Oi>inion  evidence  in  action  for  injuries  caused 
by  operation  of,  see  "Evidence."  g  10. 


Requests  for  instmctions  In  action  for  nuisance 
caused  by  operation  of,  see  "Trial,"  g  9. 

Taxation  of  property  of,  see  "Taxation,"  l{ 
2,  4. 

i    1.    Railroad   eompanle*. 

•Rev.  St.  1890,  {  005  [Ann.  St.  1906,  p.  876], 
construed,  and  held  to  authorize  service  of  pro- 
cess in  an  action  against  a  railroad  on  the  per- 
son in  charge  of  a  place  established  for  the 
transmission  of  train  orders.  —  State  ex  rel. 
Quincy,  O.  &  K.  O.  H.  Co.  v.  Myers  (Mo.  App.) 
1146. 

A  statute  providing  for  tlie  service  of  process 
in  an  action  against  a  railroad  corporation  on 
an  agent  in  cfaar^  of  an  important  station 
where  all  its  business  with  a  populous  com- 
munity is  transacted  is  reasonable,  but  a  statute 
authorizing  service  on  a  mere  laborer  is  unrea- 
sonable— State  ex  rel.  Quincy,  O.  &  K.  C.  R. 
Co.  V.  Myers  (Mo.  App.)  1146. 

<   2.    Right  of  way  and   other  Interest* 
in  land. 

A  railway  company  acquiring  for  a  right  of 
way  land  over  which  individuals  claimed  ad- 
verse right  of  way  held  chargeable  with  notice 
of  the  rights  of  the  individual.^.— Trustees  of 
Cincinnati  Southern  Ry.  Co.  v.  Slnughter  (Ky.> 
201 ;  Cincinnati,  N.  O.  &  T.  1".  Ky.  Co.  v.  Same 
(Ky.)  29.3. 

Deed  of  a  strip  of  land  to  a  railroad  con- 
strued, and  held  to  show  that  its  intent  was  that 
the  railroad  should  establiFh  and  maintain  a 
station  on  the  land  conveyed. — Louisville.  H.  & 
St.  L.  Ry.  Co.  V.  Baskett  (Ky.)  695. 

*Tbe  measure  of  damages  for  failure  of  a 
railroad  company  to  perform  its  agreement  to 
establish  and  maintain  a  station  declared.— 
Louisville,  H.  &  St.  L.  Ry.  Co.  v.  Baskett  (Ky.) 
69». 

•The  measure  of  damages  for  breach  of  an 
agreement  by  a  railroad  company  to  establish 
and  maintain  a  station  within  a  reasonable  time, 
such  agreement  being  eventually  performed,  de- 
clared.—Louisville.  H.  &  St.  L.  Ry.  Co.  v.  Bas- 
kett (Ky.)  695. 

•A  deed  of  land  to  a  railroad  company  held 
not  to  create  an  estate  on  condition  that  a  sta- 
tion be  established  and  maintained,  and  a  fail- 
ure to  do  so  not  to  work  a  forfeiture. — Louis- 
ville. H.  &  St.  L.  Ry.  Co.  v.  Baskett  (Ky.)  695. 

{   3.    Conatmetlon,      malmtenanee,      and 
eqnlpmant. 

•The  duty  of  a  railroad  company  under  Ky. 
St.  1903,  {  1790,  to  fence  half  of  the  division 
line  of  right  of  way  held  limited  by  sections 
1791,  1792,  1705.  1 7.S4.— Parrish  v.  Louisville 
&  N.  R.  Co.  (Ky.)  600. 

•Statement  of  duty  of  railroad  under  Ky.  St. 
1903,  g  1793,  to  construct  cattle  guards.— Par- 
rish  V.  Louisville  &  N.  R.  Co.  (Ky.)  600. 

Neither  a  railroad  nor  an  abutting  landowner 
can  require  the  other  to  erect  a  division  fence 
on  its  proportion  of  the  dividing  line,  nor  re- 
cover from  the  other  the  cost  of  its  construction, 
unless  written  notice  is  given  co  build  half  of 
the  fence.— Pitman  v,  Louisville  &  N.  R.  Co. 
(Ky.)  693. 

A  railroad  is  not  required  to  _  contribute  to- 
wards the  construction  of  a  division  fence  ex- 
cept where  the  abutting  land  is  improved  or  in- 
closed, or  if  unimj)roved  and  uncultivated  where 
it  has  been  previously  inclosed  on  three  sides 
with  sufficient  fences  or  with  fences  and  natural 
barriers  which  will  prevent  the  egress  of  stock. 
—Pitman  v.  Louisville  &  N.  R.  Co.  (Ky.)  693. 

The  written  notice  required  to  be  given  to 
an  abutting  landowner  or  railroad  to  build  one- 
half  of  a  division  fence  may  be  waived.^Pit- 
man  v.  Louisville  &  N.  R.  (Jo.  (Ky.)  693. 


•Point  aaaot*ted.   See  ayllabna. 
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{  4.  Operaitoa  —  Statutory,      mnniolpal, 
and  offloial  recnlatloiM. 

•Successive  recoveries  may  be  bad  for  succes- 
sive failures  of  a  railroad  company,  after  re- 
peated notices,  to  construct  a  stock  guard  at 
the  same  point,  under  Kirby's  Dig.  il  6644, 
6«J45.— Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Fitzhugb 
(Ark.)  175. 

*Ky.  St.  1903,  i  786,  held  to  confer  on  munic- 
ipalities the  exclusive  power  to  declare  by  ordi- 
nance what  signals  snail  be  given  by  trains 
runninjf  through  their  corporate  limits. — Cincin- 
nati, N.  O.  &  T.  P.  Ry.  Co.  v.  Commonwealth 
(Ky.)  771. 

•TTnder  Ky.  St.  1903,  $  3074,  a  town  of  the 
sixth  class  held  empowered  to  require  railroads 
to  use  reasonnble  precautions  as  to  the  speed 
of  trains  in  approaching  crossings.— Cincinnati, 
N.  O.  &  T.  P.  Ry.  Co.  v.  Commonwealth  (Ky.) 
77]. 

An  indictment  held  to  char^  a  railroad  com- 
pany with  maintaining  a  nuisance. — Cincinnati, 
X.  O.  &  T.  P.  Uy.  Co.  V.  Commonwealth  (Ky.) 
771. 

To  find  a  railroad  company  guilty  of  commit- 
ting a  public  nuisance  arising  from  its  method 
of  opernting  its  trains  in  an  incorporated  town, 
certain  facts  held  required  to  be  shown.— Cincin- 
nnti.  X.  O.  &  T.  P.  Ry.  Co.  v.  Commonwealth 
(Ky.)  771. 

On  trial  of  a  railroad  company  for  commit- 
ting a  public  nuisance  in  the  manner  of  its  op- 
erating its  trains  through  a  town,  certain  evi- 
{lence  /nW  competent.— Cincinnati,  X.  O.  &  T. 
P.  Ry.  Co.  V.  Commonwealth  (Ky.)  771. 

On  a  trial  of  a  railroad  company  for  commit- 
ting a  public  nuisance  in  consequence  of  its 
method  of  running  its  trains  through  an  incor- 
porated town,  the  evidence  held  not  to  warrant 
a  conviction. — t'incinnati,  X.  O.  &  T.  P.  Uy.  Co. 
V.  Commonwealth  (Ky.)  771. 

§   5.    —  Iniwle*    to   Uoemsees   or   tres- 
pauers  Im  general. 

Where  plaintiff  was  injured  while  attempting 
to  unload  an  oil  tank  car,  he  did  not  assume 
the  ri.sk  of  injury  by  the  fact  that  the  discharge 
valve  had  been  negligently  left  open  when  the 
car  was  delivered.— Gulf,  W.  T.  &  P.  Ry.  Co.  v. 
Wittnobert  (Tex.  Civ.  App.)  424. 

*A  railroad  company  transporting  and  deliver- 
ing a  foreign  oil  tank  car  as  a  connecting  car- 
rier held  bound  to  use  reasonable  care  to  in- 
spect the  unloading  appliances,  as  well  as  the 
outward  condition  of  the  car,  before  delivery. 
-Oulf.  W.  T.  &  P.  Ry.  Co.  v.  Wittnebert  (Tex. 
Civ.  App.)  424. 

*In  an  action  for  injuries  to  plaintiff  while 
unloading  a  tank  car,  whether  the  railroad  was 
negligent  in  failing  to  properly  inspect  the  un- 
loading appliances  before  delivering  the  car  held 
for  the  jury.— Gulf,  W.  T.  &  P.  Ry.  Co.  v. 
Wittnebert  (Tex.  Civ.  App.)  424. 

•Plaintiff's  act  in  an  emergency  in  attempt- 
ing to  screw  on  the  cap  of  a  discharge  pipe  of 
an  oil  tank  car,  which  caused  the  oil  to  gush 
into  his  face  and  eyes,  was  not  contributory 
negligence  as  a  matter  of  law.— Gulf,  W.  T.  & 
P.  Ry.  Co.  V.  Wittnebert  (Tex.  Civ.  App.)  424. 

I   6.     — ^  Aooldenta  at  oroiilnga. 

♦Plaintiff  held  negligent  as  a  matter  of  law 
in  approaching  a  railroad  crossing  at  night,  and 
attempting  to  cross  in  front  of  a  rapidly  ap- 
proaching train,  which  be  must  have  seen  if  he 
had  exercised  due  care— Atchison,  T.  &  S.  F. 
Ry.  Co.  V.  Baker  (Ind.  T.)  1182. 

•Plaintiff,  who  was  injured  in  a  crossing  ac- 
cident, held  not  entitled  to  recover  on  the  theory 
that  the  engineer  could  have  avoided  the  ac- 
cident by  sounding  a  whistle  and  stopping  the 


train  before  reaching  the  crossing.- Atchison,  T. 
&  S.  F.  Ry.  Co.  Y.  Baker  (Ind.  T.)  1182. 

*W1iere,  in  an  action  for  injuries  to  plaintiff 
at  a  railroad  crossing,  plaintiff's  own  evidence 
showed'  that  his  negligence  proximately  oon- 
tribnted  to  the  accident,  the  court  should  have 
directed  a  nonsuit.- Atchison,  T.  &  8.  F.  Ry. 
Co.  V.  Baker  (Ind.  T.)  1182. 

•An  instruction  in  an  action  for  injuries  at 
a  railroad  crossing  held  erroneous  as  authoriz- 
ing a  recovery,  regardless  of  whether  plaintiff 
looked  and  listened  for  a  train,  if  be  did  not 
see  it  in  time  to  avoid  injury  after  he  looked 
for  it  in  the  exercise  of  ordinary  care  and  caa- 
tion.— Atchison,  T.  &  S.  F.  Ry.  Co.  t.  Baker 
(Ind.  T.)  1182. 

•An  instruction  that  if  plaintiff  could  have 
seen  and  heard  the  approaching  train  by  looking 
and  listening,  and  thereby  have  prevented  the 
accident  by  not  driving  on  the  track  in  front 
of  it,  he  could  not  recover,  though  he  testified 
that  he  looked  and  listened  and  neither  saw  nor 
heard  the  train,  held  erroneously  refused. — Atchi- 
son, T.  &  S.  F.  Ry.  Co.  v.  Baker  (Ind.  T.)  1182. 

•In  an  action  for  injuries  to  plaintiff  at  a 
railroad  crossing,  an  instruction  that  if  the  en- 
gineer failed  to  sound  the  whistle  after  he  saw 
plaintiff  was  about  to  go  on  the  track,  and  this 
would  have  avoided  the  accident,  defendant  was 
liable,  hrli  objectionable  as  ignoring  plaintiff's 
duty  to  look  and  listen— Atchison,  T.  &  S.  F. 
Ry.  Co.  V.  Baker  (Ind.  T.)  1182. 

•In  an  action  for  injuries  at  a  railroad  cross- 
ing, it  was  error  for  the  court  to  submit  the 
question  of  willful  injury  where  no  willful  acts 
were  either  alleged  or  proved. — Atchison,  T.  & 
S.  P.  Ry.  Co.  V.  Baker  (Ind.  T.)  1182. 

•One  attempting  to  pass  under  cars  tempora- 
rily standing  on  a  crossing,  and  liable  to  be  mov- 
ed by  a  near-by  engine,  held  guilty  of  contribu- 
tory negligence.— Jones  v.  Illinoia  Cent.  R.  Oo. 
(Ky.)  258. 

•In  an  action  against  a  railroad  for  wrongful 
death,  a  peremptory  instruction  for  defendant 
held  justified  by  the  evidence. — Cox's  Adm'r  v. 
Louisville  &  N.  R.  Co.  (Ky.)  282. 

•A  locomotive  engineer  has  the  right  to  as- 
sume that  a  person  10  feet  away  from  the 
track,  and  not  apparently  deaf,  will  hear  a 
whistle  blown  at  a  distance  of  80  yards.— Cox's 
Adm'r  v.  Louteville  &  N.  R.  Co.  (Ky.)  282. 

•Verdict  for  plaintiff  in  a  personal  injury  ac- 
tion against  a  railway  company  held  palpably 
against  the  evidence  which  indicates  he  was  in- 
jured while  alighting  from  a  moving  train  upon 
which  he  was  a  trespasser. — Louisville  &  N.  R. 
Co.  V.  Daniel  (Ky.)  344. 

•The  rapid  running  of  a  train  over  the  streets 
or  crossing  of  a  town  and  thereby  rendering  un- 
availing signals  that  may  have  been  given  of 
its  approach  is  evidence  of  negligence,  entitling 
a  person  injured  thereby  to  recover  damages.— 
Cincinnati,  N.  O.  &  T.  P.  By.  Co.  v.  Common- 
wealth (Ky.)  771. 

•The  law  requires  that  those  in  charge  of  a 
train  shall  give  adequate  notice  of  its  approach 
to  crossings  and  exercise  ordinary  care  by 
maintaining  a  lookout  for  the  safety  of  persons 
thereon.— Louisville  ft  N.  R.  Co.  v.  Taylor's 
Adm'r  (Ky.)  776. 

The  fact  that  running  through  a  town  at  a 
high  rate  of  speed  would  render  it  easier  to 
ascend  a  grade  just  beyond  will  not  justify  a 
railway  company  in  running  its  trains  through 
the  town  so  as  to  imperil  human  life  unneces- 
sarily.—Louisville  &  N.  R.  Co.  v.  Taylor's 
Adm'r  (Ky.)  776. 

The  speed  of  railway  trains  should  be  mod- 
erated in  cities  and  towns  where  the  piesoice 
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of  persons  on  the  track  In  the  street  of  the 
town  or  at  crossings  must  be  anticipated. — 
Louiarille  &  N.  R.  Co.  t.  Taylor's  Adm'r  (Ky.) 
776.     • 

The  law  requires  the  traveler  over  a  railway 
crossing  to  exercise  ordinary  care  to  learn  of 
the  coming  of  trains  and  keep  out  o£  their 
way.— Louisville  &  N.  R.  Co.  v.  Taylor's  Adm'r 
(Ky.)  776. 

'Failure  to  exercise  ordinary  care  in  going 
over  a  railroad  crossing  held  not  to  make  one 
a  trespasser,  but  to  render  the  company  lia- 
ble if  the  injury  could  have  been  avoided  by 
the  exercise  of  ordinary  care  on  the  company's 
part,  notwithstanding  contributory  negligence. — 
Louisville  &  N.  K.  Co.  v.  Taylor'^s  Adm'r  (Ky.) 
776. 

In    an    action    for   the    negligent    killing    of 

SlaintifPs  intestate  at  a  railway  crossing,  evl- 
ence  that  the  train  was  not  exceeding  the 
usual  rate  of  freight  trains  through  the  town 
is  not  admissible.— Ijouisville  &  N.  K.  Co.  v. 
Taylor's  Adm'r  (Ky.)   776. 

In  an  action  for  the  negligent  killing  of  plain- 
tiff's intestate  at  a  railway  crossing,  evidence 
that  the  deceased  was  by  custom  reckless  in 
driving  over  the  crossing  is  not  admissible. — 
Louisville  &  N.  R.  Co.  v.  Taylor's  Adm'r  (Ky.) 
776. 

In  an  action  against  a  railway  company 
for  killing  plaintiff's  intestate  at  a  railway 
crossing,  evidence  held  sufficient  to  go  to  the 
jury.— Louisville  &  N.  R.  Co.  v.  Taylor's  Adm'r 
(Ky.)    776. 

♦Whether  one  acted  with  ordinary  care  in  at- 
tempting to  go  over  a  railroad  crossing  instead 
of  turning  held  a  question  for  the  jury. — Louis- 
ville &  N.  R.  Co.  V.  Taylor's  Adm'r  (Ky.)  770. 

*Wbere  the  ordinary  signals  of  the  approach 
of  a  train  to  a  crossing  are  not  given,  and  a 
lookout  is  not  maintained,  the  question  of  con- 
tributory negligence  will  ordinarily  be  left  to 
the  jury^— Louisville  &  N.  R.  Co.  v.  Taylor's 
Adm^r  {K3.)  776. 

*The  obligations  of  a  railroad  company  and 
a  traveler  at  a  crossing  to  avoid  injury  and  ac- 
cident are  reciprocal,  and  must  be  commensurate 
with  the  danger.— Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.  y.  Champ  (Ky.)  988. 

*In  an  action  against  a  railway  company  for 
injuries  sustained  at  a  crossing,  if  the  injuries 
were  caused  by  the  fact  that  plaintiff's  horse 
became  frightened  and  ran  into  the  train,  the 
company  is  not  liable. — Cincinnati,  N.  O.  &  T. 
P.  Ry.  Co.  V.  Champ  (Ky.)  888. 

*The  care  required  of  a  company  to  provide 
safeguards  at  a  crossing  must  be  commensurate 
with  the  danger,  and,  where  it  has  created  an 
extraordinary  danger,  it  is  required  to  exercise 
extraordinary  care,  but  it  is  not  required  by 
the  law  that  the  means  adopted  should  prove 
effective.— Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Champ  (Ky.)  988. 

♦Where  a  railroad  crossing  is  unusually  dan- 
gerous, hetd  the  duty  of  the  railroad  company  to 
employ  such  means  as  are  necessary  to  warn 
travelers  of  the  approach  of  trains  may  require 
the  presence  of  a  nnginan,  even  if  the  Railroad 
Commission  has  not  required  one. — Cincinnati, 
N.  O.  &  T.  P.  Ry.  Co.  v.  Champ  (Ky.)  988. 

♦Failure  to  comply  with  the  statutory  duty 
to  ring  the  engine  bell  or  blow  the  whistle  at  a 
crossing  held  neRligence  on  the  part  of  a  rail- 
way company. — Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.  V.  Champ  (Ky.)  988. 

♦At  exce])tionally  dangerous  crossings,  if  the 
statutory  signals  are  not  sufficient,  in  the  ab- 
sence of  other  adequate  arrangements  for  safe- 


ty, held  the  speed  of  the  train  must  be  so  reg- 
ulated as  not  to  unnecessarily  impair  the  safety 
of  persons  using  the  highway.— <)incinnati,  N. 
O.  &  T.  P.  Ry.  Co.  V.  Champ  (Ky.)  988. 

♦One  is  not  required  to  stop,  look,  and  lis- 
ten before  going  over  a  railway  crossing,  but 
only  to  observe  such  degree  of  care  as  the  situa- 
tion and  surroundin|;s  of  the  crossing  may  rea- 
sonably demand.- Cincinnati.  N.  O.  &  T.  P. 
Ry.  O.  V.  C!bamp  (Ky.)  988. 

♦The  ringing  of  an  electric  crossing  bell  held 
not  in  itself  sufficient  to  prove  contributory  neg- 
ligence of  a  person  injured. — Cincinnati,  N.  O.- 
&  T.  P.  Ry.  Co.  V.  Champ  (Ky.)  988. 

♦What  degree  of  care  is  required  of  a  rail- 
way company  to  protect  travelers  at  crossings 
depends  upon  the  facts  of  each  case,  and  is  a 
question  for  the  jury.— Cincinnati,  N.  O.  &  T. 
P.  Ry.  Co.  V.  Champ  (Ky.)  988. 

♦In  on  action  for  injuries  at  a  railway  cross- 
ing, whether  the  safety  of  the  public  required 
that  exceptional  means,  other  than  the  stat- 
utory signals,  should  be  provided  to  avoid  is- 
jury  to  persons  usin^  the  highway,  held  under 
the  evidence  a  question  for  the  Jury. — Cincin- 
nati, N.  O.  &  T.  P.  Ry.  Co.  V.  Champ  (Ky.) 
968. 

♦In  an  action  against  a  railway  company  for 
injuries  sustained  at  a  crossing,  an  instruction 
as  to  the  duty  to  provide  precantions  held  to 
fairly  present  the  law.— Cincinnati,  N.  O.  &  T. 
P.  Ry..Oo.  T.  Champ  (Ky.)  988. 

i   7.   — —  Injwlea  to  persons  on  or  near 
traoks. 

♦A  brakeman  hM  entitled  to  act  on  the  as- 
sumption that  a  person  would  not  expose  him- 
self to  danger  by  going  on  the  track,  unless  he 
was  aware  that  such  person  was  oblivious  of 
his  peril.- St.  Louis,  I.  M.  &  S.  R.  Co.  ▼. 
Cain  (Ark.)  533. 

*A  railroad  company  ia  liable  for  injuries 
to  a  person  crossing  its  tracks,  notwithstanding 
his  contributory  negligence,  if  its  employ^  dis- 
covers such  person  s  peril  in  time  to  prevent 
the  injury  by  warning  him  and  fails  to  do  so. — 
St.  Louis,  I.  M.  &  S.  R.  Co.  V.  Cain  (Ark.)  533. 

♦Evidence  held  to  warrant  a  finding  that  a 
brakeman  was  _  aware  that  a  person  about  to 
cross  a  track  did  not  observe  moving  cars  which 
were  about  to  strike  standing  cars  and  the  con- 
sequent danger  of  passing  behind  such  standing 
cars.— St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Cain 
(Ark.)  533. 

♦Decedent  held  to  have  been  a'  trespasser  in 
walking  along  defendant's  railway  track,  and 
hence  defendant  owed  him  no  duty  except  to 
use  ordinary  care  to  avoid  injuring  him  after 
his  peril  was  actually  discovered. — Adams' 
Adm'x  V.  Louisville  &  E.  R.  Co.  (Ky.)  363. 

♦Failure  of  those  in  charge  of  a  train  to  give 
warning  of  a  railroad  train  passing  through  a 
city  or  town  or  approaching  a  crossing  is  negli- 
gence of  the  greatest  degree,  and  such  failure 
will  render  the  company  liable  for  injury  caus- 
ed even  to  a  trespasser.— Rader's  Adm'x  v. 
Louisville  &  N.  R.  Co.  (Ky.)  774. 

♦A  railroad  company  is  liable  for  an  injury 
done  to  a  trespasser  as  well  as  to  a  person  law- 
fully upon  its  track  if  his  peril  was,  or  by  the 
exercise  of  that  character  and  degree  of  care 
required  in  operating  railroad  trains  might  have 
been,  discovered  in  time  to  prevent  and  avoid 
injury  to  him. — Rader's  Adm  x  v.  Louisville  & 
N.  R.  Co.  (Ky.)  774. 

In  an  action  against  a  railway  company  for 
the  negligent  killing  of  plaintiff's  intestate  while 
on  defendant's  track,  evidence  held  snfficient  to 
go  to  the  jury.— Rader's  Adm'x  v.  Louisville  tc 
N.  R.  Co.  (Ky.)  774. 
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*WliPre  a  railroad  company  has  knowledjie  of 
a  trP8|)asser  or  licensee  on  its  tracks,  or  notice 
of  tlieir  expected  or  probable  presence,  whether 
the  rate  of  speed  is  negligence  as  to  them  held 
a  question  for  the  jnry. — Rader's  Adm'x  v. 
Louisville  &.  N.  R.  Co.  (Ky.)  774. 

A  petition  in  an  action  asainst  a  railway  com- 
pany for  personal  injuries  held  not  objectionable 
as  failing  to  charge  that  the  servant  was  acting 
within  the  scope  of  his  authority.— Maysville 
&  B.  S.  11.  Co.  T.  Willis  (Ky.)  1016. 

In  an  action  against  railway  companies  for 
personal  injuries,  an  allegation  heUl  to  suffi- 
ciently charge  the  negliBcnce  of  defendants.— 
•Maysville  &  B.  S.  R.  Co.  v.  Willis  (Ky.)  1016. 

In  an  action  against  a  railway  company  for 
personal  injuries,  certain  questions  Aria  improp- 
er.—.MaysviUe  &  B.  S.  11.  Co.  ▼.  Willie  (Ky.) 
1016. 

In  an  action  against  a  railroad  company  for 
the  death  of  one  struck  by  a  train,  the  negli- 
gence of  an  eniplo.vf'  hdd  the  proximate  cause  of 
decedent's  death.— Texas  &  N.  O.  R.  Co.  v.  Scar- 
borough (Tex.  Civ.  A  pp.)  408. 

•Where  one  who  is  guilty  of  negligence  in  be- 
ing too  near  a  railroad  track  is  not  discovered 
by  the  enBineer  or  fireman  in  time  to  prcveut 
striking  him  by  a  train  running  from  station  to 
station,  there  is  no  actionable  negligence.— 
Texas  &  N.  O.  R.  Co.  v.  Scarborough  (Tex.  Civ. 
App.)  408. 

•Where  a  switchman  engaged  in  switching 
eara  discovered  the  peril  of  a  person  on  the 
track,  the  question  whether  he  could  by  the  ex- 
ercise of  ordinary  care  have  caused  the  ears  to 
be  stopped  before  renching  such  person  was 
for  the  jury.— Texas  &  X.  O.  R.  Co.  v.  Scar- 
l)oi<>iiph  (Tox.  Civ.  App.)  408. 

Wlietlior  a  switchman  employed  with  an  en- 
gineer in  RwitihinR  cars  discovered  the  peril  of 
a  person  near  the  track  in  time  to  have  signaled 
the  engineer  to  stop  the  oars  before  reaching 
him  held  for  the  jury.— Texas  &  N.  O.  R.  Co. 
V.  Scarborough  (Tex.  Civ.  App.)  408. 

♦Whether  the  operators  of  an  engine  and  cars 
discovered  the  peril  of  a  person  near  the  track 
in  time  to  have  avoided  injury  to  him  by  the 
exercise  of  proper  care,  authorizing  a  recovery, 
notwithstanding  the"  latter's  negligence,  held 
for  the  jury. — Texas  &  N.  O.  R.  Co.  v.  Scar- 
borough (Tex.  Civ.  App.)  408. 

In  an  action  for  the  death  of  one  while  re.scu- 
ing  another  ip  peril  of  being  struck  by  a  train, 
an  instruction  held  to  properly  submit  the  issues. 
—Texas  &  N.  O.  R.  Co.  v.  Scarborough  (Tex. 
Civ.  App.)  408. 

I  8.     ^^  Injuries  to  animals  on  or  near 
tracks. 

•Evidence  in  an  action  against  a  railway 
company  for  killing  a  mule  at  a  public  crossing 
held  to  sustain  a  verdict  for  plaintiff.— St. 
Louis  &  S.  F.  R.  Co.  v.  Tliompson  (Ark.)  223. 

Testimony  in  an  action  against  a  railroad 
company  for  killing  a  mule  on  its  track  held 
to  show  the  company  was  negligent. — St.  Louis 
ft  S.  F.  R.  Co.  V.  Scott  (Ark.)  1103. 

In  an  action  against  a  railroad  company  for 
killing  a  mule  on  its  track,  /i<  ,°d  proper  to  re- 
fuse to  submit  a  question  wliether  the  owner 
was  guilty  of  contribiitory  negligence. — St.  Louis 
ft  S.  F.  h.  Co.  v.  Scott  (Ark.)  1103. 

•To  entitle  an  owner  of  cattle  to  recover  for 
their  killing  by  a  railroad  company  on  its  track, 
the  killing  must  not  only  be  shown,  but  it  must 
also  appear  that  it  resulted  from  the  negligent 
act  of  the  railroad  company. — Missouri,  K.  &  T. 
Ry.  Co.  V,  McCoy  (Ind.  T.)  620. 


•Eividence  in  an  action  for  the  killing  of  cat- 
tle on  defendant's  railroad  track  held  insuffi- 
cient to  warrant  submission  of  defendant's  neg- 
ligence to  the  jury.— Missouri,  K.  &  T.  Ry.  Co. 
V.  McCoy  (Ind.  T.)  620. 

Evidence  held  to  sustain  a  finding  that  plain- 
tiff's mare,  which  stra.ved  onto  defendant's 
track,  ■  was  killed  by  collision  with  one  of  de- 
fendant's trains. — Dees  v.  St.  Louis  &  S.  F.  R. 
Co.   (Mo.   App.)  485. 

*In  actioii.s  under  the  double  damage  act 
(Rev.  St.  1809,  J  1105  (Ann.  St  1906,  p  945]), 
for  killing  stock,  it  is  the  point  at  which  the 
animal  enters  the  right  of  way  which  determines 
the  liability  of  the  railroad.  —  Sowders  v.  St. 
Louis  &  S.  F.  R.  Co.  (Mo.  App.)  1122. 

In  an  action  under  Rev.  St.  1899,  {  110.T 
[Ann.  St.  lOOli.  p.  !H.j],  for  killing  stock,  where 
there  is  no  evidence  to  show  where  the  right  of 
way  was  entered,  it  will  be  presumed  that  it 
was  entered  where  the  collision  occurred. — Sow- 
ders V.  St.  Louis  &  S.  F.  R.  Co.  (Mo.  App.) 
1122. 

A  petition  in  an  action  brought  under  Rev. 
St.  l.sin>,  §  110.1  [Ann.  St.  1906,  p.  945],  making 
a  railroad  liable  for  damages  resulting  from  a 
failure  to  lawfully  fence  its  right  of  way,  held 
sufficient.- Marion  v.  St.  Louia  &  S.  F.  Ry.  Co. 
(Mo.  Api..)  ]12.'>. 

•The  sufficiency  of  the  evidence  to  authorize 
a   recovery   from   a   railway   company   for   an 


animal  struck  by 
mont  S.  L.  &  W. 
Civ.  App.)  020. 


a   train   determined. — Bean- 
Ry.  Co.  T.  Langfoid  Cl^ex. 


RAPE. 

Admissibility  of  evidence  taken  at  preliminary 
examination,  see  "Criminal  Law,"  {  6. 

-Arguments  and  conduct  of  counsel,  see  "Crim- 
inal Law,"  {  10. 

Detention  for  purpose  of.  see  "Abduction,"  {  1. 

Hearsay  evidence,  see  "CJriminal  Law,"  {  6. 

Scope  and  extent  of  review,  see  "Criminal 
I.«w,"  §  23. 

Sufficiency  of  instructions,  see  "Criminal  Law," 
8   12. 

I   1.    Offenses   and  responalblUty  tkere- 
for. 

To  constitute  the  offense  of  assaalt  with  in- 
tent to  rape,  the  assault  must  be  made  with  in- 
tent to  have  carnal  intercourse  with  prosecu- 
trix.— Bowman  v.  Commonwealth  (ICy.)  263. 

•One  using  no  physical  force  held  guilbr  of  a 
forcible  detention  of  a  woman,  under  Ky.  St. 
1903,  S  1158.— Copenhaver  v.  Commonwealth 
(Ky.)  750. 

{    2.    Prosecntion  and  pnnlsliment. 

In  a  prosecution  for  assault  to  rape,  evidence 
held  sufficient  to  sustain  a  conviction. — Tuttle 
V.  State  (Ark.)  135. 

♦On  a  prosecution  for  carnally  knowing  a  fe- 
male under  16  years  of  age,  evidence  of  other 
persons  that  they  have  had  sexual  intercourse 
with  the  same  female  is  inadmissible. — Itenfroe 
V.  State  (Ark.)  542. 

On  a  trial  for  assault  with  intent  to  rape,  evi- 
dence held  to  authorize  a  finding  that  the  as- 
sault was  made  with  the  intent  to  commit  a 
rape,  justifying  a  convictioa. — Bowman  v.  Com- 
monwealth (Ky.)  2««. 

The  intent  essential  to  constitute  an  assanlt 
with  intent  to  rape  may  be  shown  by  circum- 
stances.— Bowman  v.  Commonwealth  (Ky.)  2S&. 

•In    a    prosecution    for    detaining    a    female 
against  her  will,  etc.,  evidence  held  sufficient  to 
sustain  conviction.— Gibson  r.   Commonwealth 
1  (Ky.)  3.")1. 


*Point  annotated.    See  a^llabna. 
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•In  a  prosecution  for  rapp,  It  Is  competent 
for  defendant  to  prove  a  good  character  for  vir- 
tue and  morality. — Lake  v.  Commonwealth  (Ky.) 
1003. 

•In  a  prosecution  for  rape,  evidence  of  the 
reprtntiou  of  prosecutrix  for  virtue  or  unchasti- 
ty  heUl  competent.— Lake  v.  Commonwealth 
(Ky.)  1003. 

RATE. 

Of  interest,  see  "Interest,"  {  1. 

RATIFICATION. 

Of  acts  of  agent,  see   "Principal  and  Agent," 

S  8. 
Of  nets  of  corporate  agent,  see  "Corporations," 

S  3. 
Of  void  marriage,  see  "Marriage." 

REAL  ACTIONS. 

See  "Ejectment";  "Forcible  Entry  and  Detain- 
er," i  1;  "Trespass  to  Try  Title." 

REAL  ESTATE  AGENTS. 

See  "Brokers." 

REASONABLE  DOUBT. 

See  "Criminal  Law,"  {  6. 

REBUTTAL 

•  EJvidence,  see  "Trial,"  S  2. 


RECEIVERS. 


t  1- 


Nature    and    gronnda    of    receiver- 
ship. 

Where  pliiintiffs  would  probably  be  successful 
in  mniutaining  tlicir  title  to  an  inti'i-cst  in  fer- 
tniu  oil  lands  in  coiiIii)vci>\t,  the  court  was  au- 
thorized by  Rev.  St.  '[K'Mr\  art.  14t!.">,  to  ap- 
point a  receiver  to  conserve  the  percent  of  the 
oil  output  that  would  fall  to  plaiutiffs  in  case 
they  ultimately  succeeded. — West  v.  Hermann 
(Tex.  Civ.  App.)  428. 

•Under  the  statute  the  court  held  authorized 
to  appoint  a  receiver  to  take  charge  of  com- 
munity property  in  danger  of  removal  on  the 
application  of  the  wife.— Merrell  v.  Moore  (Tex. 
Cfiv.  App.)  514. 

RECEIVING  STOLEN  GOODS. 

EN'idence  of  other  offenses,  see  "Criminal  Law," 
{  G. 

RECORDS. 

Of  Indian  nation,  see  "Indians,"  {  5. 

Of  jiidicial  proceedina*. 
See  "Courts,"  <  2 ;  "Judgment,"  <  3. 
Transcript  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  i  9;  "Criminal  Law,"  §  21. 

REDEMPTION. 

From  mortgage,  see  "Mortgages,"  {  4. 

REFERENCE. 

To  master  or  commissioner  in  equity,  gee  "En- 
uity,"  i  3. 

•Point  Muiotated.   Seo  ejllabva. 


8    1.    Heport  and  flndlnfcs. 

Under  Mansf.  Dig.  §  .5272  (Ind.  T.  Ann.  St. 
1899,  i  3477),  and  under  the  common  law, 
a  master's  findings  are  only  advisory  to  the 
court.— Guarantee  Gold  Bond  Loan  &  Savings 
Ck).  V.  Edwards  (Ind.  T.)  624. 

Under  Mansf.  Dig.  i  5273  (Ind.  T.  Ann.  St. 
1899,  i  3478)  exceptions  held  properly  allowed 
to  a  master's  report. — Guarantee  Gold  Bond 
Loan  &  Savings  (Jo.  v.  Edwards  (Ind.  T.)  024. 

A  finding  by  a  master  in  a  suit  by  an  equita- 
ble owner  to  charge  a  purchas-er  as  trustee  of 
th!>  losal  title  h'ld  not  inconsistent  with  the 
recommendation  that  the  purchaser  should  exe- 
cute a  deed  to  tlie  equitable  owner. — Tye  v. 
Hunley  (Ind.  T.)  Ck30. 

REFORMATION  OF  INSTRUMENTS. 

See  "Cancellation  of  Instruments." 

REHEARING. 

See  "New  Trial." 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  {   12. 

RELEASE. 

See  "Compromise  and  Settlement" ;  "Payment." 

{   1.    Requisites  and  validity. 

•Where  a  release  of  an  insurer's  liability  on  a 
policy  was  obttiined  by  fraud,  the  beneficiary 
was  not  required  to  tender  the  amount  received 
for  the  relense  before  suing  to  recover  the  bal- 
ance due  on  the  policy.— Industrial  Mut.  Indem- 
nity Co.  V.  Thompson  (Ark.)  200. 

A  certain  writing  held  invalid  for  lack  of 
consideration.— Puff  v.  Puff  (Ky.)  3;{2. 

•A  certain  writing  h<ld  obtained  by  undue  In- 
fluence and  duress.— Puff  v.  Puff  (Ky.)  ;{;t2. 

{    2.    Pleadlmg,   evidence,    trial,    and    re- 
vleir. 

•In  an  action  on  a  policy,  facts  hrld  to  war- 
rant the  submission  of  an  issue  whether  a  re- 
lease executed  by  the  benfioiary  wa.s  obtained 
•bv  fraud. — Industrial  Mut.  Indemnity  Co.  v. 
Thompson  (Ark.)  200. 

Evidence  hrld  sufficient  to  show  that  a  re- 
lease of  a  $2,000  claim  by  a  beneficiary  in  a 
mutual  benefit  certificate  for  $206  was  procured 
by  the  fraud  of  the  insurer.— Sovereign  Camp 
Woodmen  of  the  World  v.  Bridges  (Ind.  T.)  672. 

RELEVANCY. 

Of  evidence  in  civil  actions,  see  "Evidence,"  i  8. 

RELIGIOUS  SOCIETIES 

Gifts  to,  see  "Gifte,"  (  1. 

REMAINDERS. 

See  "Life  Estates." 


REMAND. 


"Ap- 


Of  cause  on  appeal  or  writ  of  error,  see 
peal  and  Error,"  g  20. 

Of  cause  removed  from   state  court,  see  "Re- 
moval of  Causes,"  {  1. 
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REMEDY  AT  LAW. 

E>ff(>ot  on  inrisdiction  of  equity,  see  "Equity," 
{  1 ;  "Injunction,"  t  1- 

REMITTITUR. 

Of  cause  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  E^or,"  g  26. 

Of  part  of  recovery  on  appeal  or  writ  of  error, 
see  "Appeal  and  Error,"  {  26. 

REMOVAL 

Vrom  office  in  general,  see  "Officers,"  J  1. 
Of  attorney  of   Indian   nation,  see  "Indians," 
«3. 

REMOVAL  OF  CAUSES. 

Change  of  venue  or  place  of  trial,  see  "Venue," 

i  2. 

I    1.     Remand  or  dlsmlBsal  of  oansa. 

Defendant  held  not  entitled  to  complain  of 
the  chancellor's  refusal  to  remove  the  cause 
to  the  United  States  Circuit  Court— Stocidey 
V.  Cissna  (Tenn.)  792. 

•The  action  of  the  United  States  Circuit 
Court  in  remanding  a  cause  removed  from  a 
chancery  court  is  conclusive  on  the  state  Su- 
preme Court.— Stoclcley  ▼.  Cissna  (Tenn.)  792. 

RENT. 

See  "Landlord  and  Tenant,"  {  3. 
From  homestead,  see  "Homestead,"  {  8. 
Right  to  as  between  vendor  and  purchaser,  Bee 
"Vendor  and  Purcliaser,"  {  4. 

REPAIRS. 

Of  premises  demised,  see  "Landlord  and  Ten- 
ant," i  2. 

REPEAL 

Of  municipal  charter,  see  "Municipal  Corpora- 
tions," §  1.  , 
Of  statute,  see  "Statutes,'*  S  4. 

REPLEVIN. 

Harmless  error,  see  "Appeal  and  Error,"  {  23. 

{    1.    Jarlsdicilom,  Tenne,  and  parties. 

Under  Kirby's  Dig.  §{  6012,  0865,  held,  that 
an  administrator  of  the  estate  of  a  husband, 
appointed  after  the  institution  of  a  replevin  ac- 
tion by  the  widow  against  the  representative 
of  the  heirs  at  law  of  the  husband  for  the  re- 
covery of  personal  property  belonging  to  the 
husband's  estate,  may  intervene  in  the  action 
and  lay  claim  to  the  property  as  against  both 
the  widow  and  the  heirs  of  the  husband. — Lam- 
bert V.  Tucker  (Ark.)  131. 

I   /t.    Pleading  and  evidenoe. 

•Petition  held  sufficient,  though  not  expressly 
alleging  that  plaintiff  was  eutitled  to  the  im- 
mediate possession  of  the  property^  at  the  com- 
menooment  of  the  action. — American  Storage 
&  Moving  Co.  V.  Harding  (Mo.  App.)  4^. 

I   3.     Llabllltle*  on  bondi  and  nndertak- 
Inga. 

•Under  Civ.  Code  Prac.  §  388,  held,  that 
where  a  plaintiff  iu  a  suit  for  personal  prop- 
erty gave  a  bond  to  secure  the  performance  of 
the  judgment,  and  was  given  possession  of  the 


property,  if  defendant  neglected  on  obtaining 
judgment  to  have  the  damages  for  the  withhold- 
mg  of  the  property  deteraiined,  he  is  barred 
of  any  action  therefor. — ^Mounts  t.  Murphy 
(Ky.)  978. 

•Where  plaintiff  in  an  action  to  recover  cat- 
tle obtained  possession  of  the  cattle  by  execut- 
ing a  replevin  bond,  and  the  cattle  were  so  in- 
jured when  returned  to  defendant  as  directed 
by  the  judgment,  in  the  action  as  to  be  i«duced 
in  value,  defendant  may  recover  against  a  sure- 
ty on  the  replevin  bond  the  difference  in  the 
value  of  the  cattle  when  received  and  when  le- 
tnrned.— Mounts  v.  Murphy  (Ky.)  978. 

REPLY. 

See  "Pleading,"  {  4. 

REPORT. 

Of  master  in  chancery,  see  "Elquity,"  g  3. 

Of  national  bank,  see  "Banlcs  and   Banking." 

{  3. 
On  reference,  see  "Reference,"  g  1. 

REQUESTS. 

For  instructions  in  civil  actions,  see  "Trial," 

8  9. 
For  instructions  in  criminal  prosecutions,  see 

"Criminal  Law,"  g  13. 


RESCISSION. 


Cancellation  of  written  instrument,  see 

cellation  of  Instruments." 
Of  contract  in  general,  see  "Contracts,"  g  3. 
Of  contract  of  sale,  see  "Sales,"  gg  1,  3. 


Can- 


RESIDENCE. 


ation, 


on  of  pr 
."  gg  2, 


•Tax- 


RES  IPSA  LOQUITUR. 

Application  of  doctrine,  see  "Master  and  Serr- 
ant,"  g  12. 

RES  JUDICATA. 

See  "Judgment,"  gg  8,  9. 

RESULTING  TRUSTS. 

See  "Trusts,"  g  1. 

RETAINER. 

Of  attorney,  see  "Attorney  and  Client,"  f  1. 

RETROSPECTIVE  UWS. 


Constitutional    restrictions, 
al  Law,"  g  8. 


see   "Constitution- 


See  "Taxation.' 


REVENUE. 


REVIEW. 


See  "Appeal  and  Error";    "Criminal  Tiaw,"  fg 
18-23;    "Justices  of  the  Peace,"   g  3. 


•Point  annotated.    See  syllabiu. 
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REVIVAL 

Of  action,  see  "Abatement  and  ReTival,"  {  1. 

REVOCATION. 

Of  benefit  certificate,  see  "Insurance,"  (  11. 
Of  gift,  see  "Gifts,"  g  1. 

REWARDS. 

•Policemen  held  entitled  to  receive  a  reward 
offered  by  a  surety  on  a  bail  bond  for  the  de- 
livery of  the  principal.— Curran  v.  Collier  (Ind. 
T.)  572. 

*In  an  action  for  a  reward  offered  by  a  surety 
on  a  (tail  bond  for  the  delivery  of  the  princli>al, 
held  under  the  evidence  not  error  to  refuse  to 
direct  a  verdict  for  defendant.— Curran  t.  Col- 
lier (Ind.  T.)  572. 

RIGHT  OF  WAY. 

See  "Basements." 

Of  railroads,  see  "Railroads,"  S  2. 

RIPARIAN  RIGHTS. 

See  "Navigable  Waters,"  i  8;  "Waters  and 
Water  Courses,"  g  1. 

RISKS. 

Assumed  by  employ^,  see  "Master  and  Serv- 
ant," fS  8,  12-14. 

ROADS. 

Streets  in  cities,  see  "Monicipal  Corporations," 
M7,  8. 

RULES. 

For  government  of  employes,  see  "Master  and 
Servant,"  <  5. 

RULES  OF  COURT. 

Assignment  of  errors,  see  "Appeal  and  Error," 
110. 

Notice  of  application  for  writ  of  error,  see  "Ap- 
peal and  Error,"  {  9. 

SALES. 

Applicability  of  instructions  to  evidence  in  ac- 
tion for  goods  sold,  see  "Trial,"  {  8. 

Mortgages  distinguished  from,  see  "Mortgages," 
S  1. 

Parol  or  extrinsic  evidence  as  to  breach  of  war- 
ranty,  see   "Evidence,"  {  9. 

Province  of  court  and  jury  in  action  for  goods 
sold,  see  "Trial,"  §  6. 

Balet  of  particular  tpecieit  of,  or  estates  or  in- 
terests in,  property. 
See   "Intoxicating   Liquors." 
Realty,  see  "Vendor  and  Purchaser." 

bale*  on  judicial  or  other  proceeding*. 
See  "Execution,"  f  4;  "Judicial  Sales." 
Of  property   of  infant  under  order  of  court, 
see  "Guardian  and  Ward,"  (  3. 

g   1.    Requisites    and    Talldlty    of    oon- 
traet. 

Where  a  company  has  accepted  material  un- 
der a  contract  consisting  of  a  written  memoran- 


dum accepting  a  verbal  proposition,  held,  that 
it  cannot  avoid  liability  l>ecause  the  contract 
was  incomplete.— Blue  Grass  Traction  Co.  v. 
Hedges  &  Adair  (Ky.)  370. 

Under  Sess.  Acts  1904,  p.  72,  c.  22,  held,  the 
misrepresentation  of  sellers  of  a  stock  of  goods 
that  they  owed  no  debts  was  material  and 
ground  for  rescission  by  the  purchasers. — Field 
Grocery  Co.  v.  Conley  (Ky.)  372. 

{  2.    ConatmetioB  of  eostraot. 

A  contract  for  "necessary  ballast"  held  not 
void  for  want  of  mutuality  of  obligations.— Dlue 
Grass  Traction  Co.  v.  Hedges  &  Adair  (Ky.) 
370. 

A  provision  in  a  contract  for  the  sale  of  a 
piano  that  it  was  to  be  tested  by  a  person 
named  held  to  mean  that,  if  it  did  not  fill  the 
test,  the  seller  was  to  furnish  one  that  would 
or  refund  the  money  paid.— Garvin  v.  Montene- 
gro-Riehm  Music  Co.  (Ky.)  064. 

Contracts  for  the  sale  of  Unseed  oil  deliver- 
able at  the  buyer's  option  "during  or  between" 
certain  dates  held  to  entitle  the  buyer  to  de- 
mand a  delivery  of  all  the  oil  at  one  time  with- 
in the  dates  specified.— American  Unseed  Co. 
V.  Eberson  (Mo.  App.)  121. 

*A  contract  for  the  purchase  of  iron  held  in- 
definite and  determinable  at  the  will  of  either 
party  as  to  a  part  of  the  iron. — Bradshaw  v. 
Terrell  Foundry  &  Machine  Co.  (Tex.  Civ.  App.) 
509. 

*A  contract  for  the  purchase  of  iron  held  en- 
forceable for  the  iron  in  the  possession  of  the 
vendor  at  the  time  it  was  made  and  that  subse- 
quently purchased  by  him  which  the  vendee  ac- 
cepted and  gave  notice  of  his  acceptance  before 
it  was  sold  to  others. — Bradshaw  v.  Terrell 
Foundry  A  Machine  Co.  (Tex.  Civ.  App.)  609. 

g  3.     Modlflcatloa  or  resclssloa   of  con- 
tract. 

'Breaches  of  a  contract  as  to  part  payments 
thereunder  held  to  have  been  waived  as  grounds 
of  forfeiture  of  the  contract.— Little  Rock  Coop- 
erage Co.  v.  L.  N.  Lanier  &  Co.  (Ark.)  221. 

Evidence  examined,  and  held  to  show  that  the 
purpose  to  forfeit  a  contract  for  failure  to  pay- 
promptly  was  not  entertained  at  the  time  of 
such  failure,  but  was  an  after  conception. — Lit- 
tle Rock  O>operage  Co.  v.  L.  N.  Lainier  &  Co. 
(Ark.)  221. 

Purchasers  of  a  stock  of  goods  held  to  have 
elected  to  rescind  for  the  seller's  misrepresenta- 
tions within  a  reasonable  time, — Field  Grocery 
Co.  V.  Conley  (Ky.)  372. 

g  4.    Performance  of  contract. 

*In  an  action  for  the  purchase  price  of  goods 
under  a  contract  which  provided  that  the  goods 
were  to  become  the  property  of  defendants  up- 
on delivery  to  a  transportation  company  at  a 
certain  place,  evidence  held  sufficient  to  show  a 
delivery  in  compliance  with  the  contract. — W. 
F.  Main  &  Co.  v.  Jarrett  (Ark.)  163. 

A  contract  for  ballast  held  not  void  for  un- 
certainty because  the  size  of  the  ballast  was  not 
specified. — Blue  Grass  Traction  Co.  v.  Hedges  & 
Adair  (Ky.)  370. 

•A  demand  for  the  delivery  of  oil  under  cer- 
tain contracts  held  sulBcient  to  require  a  deliv- 
ery of  ail  oil  which  the  seller  was  bound  to  de- 
liver at  the  date  delivery  was  required  under 
buyer's  option. — American  Linseed  Co.  v.  Eber- 
son (Mo.  App.)  121. 

g   5.    Operation  and  effect. 

'Lessor  of  land  for  a  ferry  held  to  have  no 
title  to  the  ferryboat  and  appliances  as  against 
a  purchaser  from  lessee  of  land. — Lake  v.  Combs 
(Ark.)  544. 


*Polnt  annotated.    See  ayllabna. 
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♦Where  whisky  was  delivered  by  vendor  to  a 
carrier  for  transportation  ami  delivery  to  ven- 
dees, title  passed  to  vendees  subject  to  vendor's 
right  of  stoppage  in  transitu.— Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Rotter  Bros.  (Tex.  Civ.  App.)  402. 

{   0.    Warranties. 

In  an  action  on  a  promissory  note,  where 
the  defense  was  a  guaranty  of  a  certain  amount 
of  sales  from  the  goods  for  which  the  note  was 
given  by  a  certain  time,  heid,  that  the  guaranty 
was  of  no  avail,  in  the  absence  of  a  showing  of 
any  bona  fide  effort  to  sell  the  goods.— Farm- 
er's I-oan  &  Trust  Co.  t.  J.  T.  Shumate  &  Co. 
(Ark.)  104. 

S   7.    Remedies  of  seller. 

In  an  action  for  the  purchase  price  of  ma- 
chinery held  error  to  allow  evidence  to  show 
the  increased  cost  of  its  operation  because  of 
its  incapacity. — Barry- Wehmiller  Machinery  Co. 
v.  Thompson  (Ark.)  137. 

In  an  action  for  the  balance  of  the  purchase 
price  of  a  piano,  the  seller  held  not  to  sustain 
the  burden  of  proof  which  as  to  a  certain  issue 
was  on  him. — Garvin  v.  Montenegro-Riehm 
Music  Co.  (Ky.)  064. 

*A  seller  held  to  have  waived  its  right  to  re- 
claim a  safe  sold  to  be  paid  for  on  delivery  by 
extending  the  time  of  payment  upon  default. — 
Victor  Safe  &  Ix)ck  Co.  v.  Texas  State  Trust 
Co.  (Tex.)  1040. 

*There  is  no  variance  between  a  petition  seek- 
ing a  recovery  for  the  value  of  goods  sold  and 
the  proof  of  a  written  contract  of  sale.- Hay- 
ward  Lumber  Co,  v.  Cos  (Tex,  Civ.  App.)  4(>3. 

Where  a  suit  was  for  the  value  of  goods  sold 
by  plaintiff  to  defendant,  and  there  was  no  al- 
lefration  of  an  implied  contract  of  sale,  no  such 
allegation  can  be  inferred  from  the  account  of 
the  goods  sold  being  attached  to  the  jpetition. — 
I  lay  ward  Lumber  Co.  v.  Cox  (Tex,  Civ.  App.) 
403.  ■ 

i  8.    Remedies  of  buyer. 

Evidence  of  delay  in  delivery  at  the  buyer's 
place  of  business  held  insufficient  as  a  defense 
in  an  action  on  a  contract  six-cifying  the  place 
of  delivery  as  the  seller's  warehouse. — Bruner 
V.  Kansas  Moline  Plow  Co.  (Ind.  T.)  816. 

*TJnder  a  provision  of  a  contract  for  the  sale 
of  a  piano  that  it  was  to  be  tested  by  a  person 
named,  it  was  encumbent  on  the  seller  within  a 
reasonable  time  after  the  piano  was  tested  and 
rejected  to  deliver  unother.  and,  on  failure  to 
do  so.  the  seller  became  liable  to  the  buyer  for 
the  amount  paid. — (iarvin  v.  Montenegro-Riehm 
Music  Co.  (Ky.)  064. 

In  an  action  for  the  breach  of  a  contract 
whereby  plaintiff  agreed  to  purchase  of  defend- 
ant all  the  wrought  and  steel  scrap  iron  he  then 
had  or  should  acquire,  evidence  examined,  and 
held  sufficient  to  take  the  case  to  the  jury  on 
the  issue  of  the  amount  of  iron  covered  by  the 
contract.— Bradshaw  v.  Terrell  Foundry  &  Ma- 
chine Co.  (Tex.  Civ.  App.)  509. 


SATISFACTION. 

See  "Compromise  and  Settlement"; 
Of  judgment,  see  "Judgment,"  {  10. 


"Release." 


SCHOOLS  AND  SCHOOL  DISTRICTS. 

Reception  of  evidence  in  action  on  contract  of 

school  district,  see  "Trial,"  i  2. 
Right   of   county    treasurer   to   recover   school 

warrants   purchased    with   public   funds,    see 

"Trusts,"  J  6. 


I   I.     Pnblie  sebools. 

*A  child  of  school  age,  seeking  to  compel  « 
school  board  to  admit  him  to  school  without 
complying  with  the  rule  requiring  vaccination 
of  pupils,  held  not  entitled  to  complain  of  a 
provision  in  the  mle.— Auten  v.  Board  of  Di- 
rectors of  Special  School  Dist.  of  Little  Rock 
(Ark.)  130. 

*A  part  of  a  rule  of  a  school  board,  relating 
to  the  vaccination  of  pupils  before  admission 
to  the  schools  held  not  unreasonable. — Auten  v. 
Board  of  Directors  of  Special  School  Dist.  of 
Little  Rock  (Ark.)  130. 

♦A  rule  of  a  school  board  of  a  city,  providing 
that  pupils  before  admission  to  the  schools  mu.st 
be  vaccinated,  held  not  unreasonable,  and  will 
not  be  set  aside  by  the  courts. — ^Auten  v.  Board 
of  Directors  of  Special  School  Dist.  of  Little 
Rock  (Ark.)  130. 

In  an  action  by  a  teacher  against  a  school 
district  on  a  contract  of  employment,  evidence 
considered,  and  held  sufficient  to  sustain  a  ver- 
dict for  plaintiff.— School  Dist.  No.  68  v.  Allen 
(Ark.)   m. 

In  an  action  against  a  school  district  on  a 
teacher's  contract,  whether  the  terms  of  the 
contract  were  discussed  and  agreed  upon  as  al- 
leged held  ft  question  for  the  jury.— School  Di.<f. 
No.  68  V.  Allen  (Ark.)  172. 

In  an  action  against  a  school  district  on  a 
teacher's  contract,  evidence  held  sufficient  to 
show  a  valid  meeting  of  the  lx>acd  of  directors 
of  the  school  district  at  the  time  the  contract 
was  made.— School  Dist.  No.  68  t.  Allen  (Ark.) 
172. 

Under  Kirby's  Dig.  |  7615,  relating  to  tht- 
employment  of  teachers,  a  certain  contract  held 
valid.— School  Dist.  No.  68  v.  Allen  (Ark. I  IT-'. 

The  fact  that  the  directors  of  a  school  dis- 
trict had  no  notice  of  a  meeting  was  immaterial 
if  they  were  all  present  at  the  meeting  and 
participated  therein.— School  Dist.  No.  68  t.  Al- 
len (Ark.)  172. 

SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  S  4. 
In  criminal  prosecutions,  see  "Criminal  Law," 
§  6. 


SEDUCTION. 


Arrest  of  judgment,  see  "Criminal  Law,"  8  17. 
Harmless  error  in  general,  see  "Criminal  Law," 
§  23. 

g    1.    Criminal    responsibility. 

*On  a  trial  for  seduction,  the  exclusion  of 
certain  evidence  held  proper. — Willhite  v.  State 
(Ark.)  531. 

•On  a  trial  for  seduction,  a  charge  with  re- 
spect to  the  necessity  of  corroborating  the  pro^s- 
ecutrix  held  proper,  notwithstanding  Kirby's 
Dig.  S  2043.— Willhite  v.  State  (Ark.)  531. 

♦On  a  trial  for  seduction,  an  instruction  with 
reRi>e<'t  to  the  proof  of  the  want  of  chastity  of 
the  prosecutrix  held  too  favorable  to  accused. — 
Willhite  V.  State  (Ark.)  531. 

♦On  a  trial  for  seduction,  the  previous  want 
of  chastity  of  prosecutrix  held  defensive  mat- 
ter which  the  accused  has  the  burden  of  prov- 
ing by  a  preponderance  of  the  evidence.— Will- 
hite V.  State  (Ark.)  531. 

The  state,  on  a  trial  for  seduction  held  not, 
in  view  of  Kirby's  Dig.  §  2240,  required  to 
prove  an  allegation  in  the  indictment  of  the 
previous  chastity  of  the  prosecutrix, — Willhite 
v.  State  (Ark.)  .<'?1. 
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Tn  a  prosocution  for  f<o(liictlon,  under  Slimsf. 
DiK.  i  1587  (Ind.  T.  Ann.  St.  1«H).  I  <«i»),  an 
instruction  held  properly  refuged. — ^Tedford  v. 
United  States  (Ind.  T.)  6<J8. 

In  a  prosecution  for  seduction  an  instruction 
hrJd  proper.— Tedford  v.  United  States  (Ind.  X.^ 

sas. 

Seduction  is  a  statutory  and  not  a  common- 
law  offense.— Kerr  v.  United  States  (Ind.  T.) 
80». 

♦The  previous  chastity  of  a  female  alleged  to 
have  been  seduced  is  a  neci'ssary  element  of  se- 
duction, though  not  expressly  so  stated  in 
Mansf.  nig.  8  l.=i87  [Ind.  T.  Ann.  St.  1800, 
5  iWOl,  defining  such  offense. — Kerr  v.  United 
States  (Ind.  T.)  809. 

•An  indictment  for  seduction,  under  Mansf. 
Dig.  i  1587  [Ind.  T.  Ann.  St.  18JM).  I!  fl.SO]. 
held  not  demurrable  for  failure  to  allcRe  that 
prosecutrix  was  of  previous  chaste  character. 
-Kerr   v.   United   States  (Ind.   T.)  809. 

*The  burden  is  on  the  defendant  charged 
with  seduction  to  prove  the  female's  want  of 
chastity  at  the  time  of  the  alleged  intercourse. 
—Kerr  v.  United  States  (Ind,  T.)  809. 

An  instruction  that,  while  previous  chaste 
character  of  the  female  seduced  is  presumed, 
such  presumption  is  overcome  by  the  presump- 
tion of  defendant's  innocnce.  held  erroneous. — 
Kerr  v.  United   States   (Ind.   T.)  809. 

In  a  prosecution  for  seduction,  evidence  of 
physicians  that  a  woman  could  not  carry  a 
child  to  birth  without  knowing  her  pregnant 
condition  held  properly  excluded.— Kerr  v.  Unit- 
ed States  (Ind.  T.)  SOO. 

Refusal  of  the  court  to  charge  that  defend- 
ant could  not  be  convicted  on  the  strength  of 
a  promise  of  marry,  made  subsequent  to  the 
birth  of  prosecutrix's  child,  etc..  Iirhl  error. — 
Kerr  v.  United   States   (Ind.  T.)   80!). 

In  a  prosecution  for  seduction,  an  instruc- 
tion that  "chiistity"  meant  "virtue"  held  prop- 
er.—Kerr  V.  United   States  (Ind.  T.)  809. 

SELF-DEFENSE. 

See  "Homicide."  |{  S-5. 

SEPARATE  ESTATE. 

Of  married  women,  see  "Husband  and  Wife," 

SERVICE 

Of  process,  see  "Process,"  i  1. 

SERVICES. 

See  "Master  and  Servant,"  §  2. 

SERVITUDES. 

Bee  "Easements." 

SET-OFF  AND  COUNTERCLAIM.. 

Review  of  questions  relating  to  as  dependent 
on  questions  raised  in  court  below,  see  "Ap- 
peal and  Error,"  {  4. 

(   1.     Snbjeet-mattex. 

♦Where  a  contractor  for  street  improvement 
assigns  his  claim  to  the  city,  an  abutting  own- 
er can  set  up  against  it  any  claim  for  damages 
that  he  could  have  asked  against  the  contrac- 
tor under  Ky.  St.  8  474,  Civ.  Code  Prac.  §  19.— 


Board  of  Councilmen  of  City  of  Frankfort  v. 
Brislan  (Ky.)  1199. 

♦In  an  action  on  a  liquidated  claim,  a  de- 
mand against  plaintiff  held  an  unliquidated  de- 
mand, and  not  available  as  a  set-off. — Cleven- 
ger  V.  Galloway  &  Garrison  (Tex.  Civ.  App.) 

SETTLEMENT. 

See  "Account  Stated";  "Compromise  and  Set- 
tlement" ;    "Payment" :    "Release." 

By  executor  or  administrator,  see  "Executors 
and  Administrators,"  §  6. 

SEWERS. 

In  cities,  see  "Municipal  Corporations,"  §  5. 

SHERIFFS  AND  CONSTABLES. 

Right  to  arrest,  see  "Arrest,"  §  1. 

Sheriff  as  tax  collector,  see  "Taxation,"  t  6. 


See  "Ferries." 


SHIPPING. 


SLANDER. 


See  "Libel  and  Slander." 

SMALLPOX. 

Judicial  notice   of  efficiency  of  vaccination  to 
prevent,  see  "Evidence,"  |  1. 

SPECIFIC  PERFORMANCE. 

Of  contract  with  Indian,  see  "Indians,"  i  1. 

I    1.    Contracts  enforoeable. 

♦Specific  perforniauce  of  a  verbal  contract 
for  the  sale  of  land  will  be  decreed  where  the 
purchaser  has  entered  into  possession  and  paid 
the  consideration  agreed  upon. — Webb  v.  Mar- 
lar  (Ark.)  144. 

♦Facts  connected  with  a  parol  contract  for 
the  sale  of  land  held  to  show  sufficient  part 
performance  to  entitle  the  purchaser  to  specific 
p«'rformance  and  to  put  the  case  out  of  the 
ojM'ration  of  the  statute  of  frauds. — Arkadelpbia 
Lumber  Co.  y.  Thornton  (.Vrk.)  169. 

*A  party  to  an  illegal  contract  cannot,  as  a 
general  rale,  come  into  court  and  have  the 
contract  specifically  enforced.— Sayer  v.  Brown 
(Ind.  T.)  877. 

♦Specific  performance  of  a  contract  to  de- 
liver corporate  stock  will  lie  where  the  stock's 
pecuniary  value  is  not  provable,  and  in  conse- 
quence one  m:iy  not  have  adequate  damages  at 
law.— Bnumhoff  v.  St.  Louis  &  K.  R.  Co.  (Mo.) 
5. 

S   2.    Proceedings  and  relief. 

In  a  proceeding  for  specific  performance  of 
a  contract  for  the  sale  of  land,  evidence  exam- 
ined, and  held  to  show  that  interest  was  to  be 
charged  on  deferred  payments. — Webb  v.  Slnr- 
lar  (Ark.)  144. 

♦Where  a  court  has  acquired  jurisdiction  of 
a  proceeding  for  specific  performance  of  n  con- 
tract for  sale  of  land  held  proper  to  settle  ac- 
counts between  parties  and  decide  whether  the 
purchase  price  has  been  paid. — Webb  v.  Marlar 
(Ark.)  144. 

♦Where  specific  performance  of  a  contract 
is  refused  on  account  of  its  illegality,  a  sum 
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of  money  paid  as  part  of  the  consideration 
cannot  be  recovered  under  tlie  prayer  for  Ren- 
eral   relief— Sayer  v.   Brown   (Ind.  T.)   877. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors." 

STARE  DECISIS. 

See  "Courts,"  {  2. 

STATEMENT. 

By    witness    inconsistent    with    testimony,    see 

"Witnesses,"  §  3. 
Of   case   or    facta    for    purpose    of   review,   see 

"Appeal  and  Error,"  {  9;    "Criminal  Law," 

8  21. 
Pleading  in  Justice's  court,  see  "Justices  of  the 

Peace,"  f  2. 

STATES. 

Construction  of  statutes  adopted  from  another 
state,  see  "Statutes"  S  5. 

Courts,   see  "Courts. 

Jurisdiction  of  offense  where  accused  was  shot 
in  one  state  and  died  in  another,  see  "Crim- 
inal Law,"  8  2. 

Public  lands,  see  "Public  Lands,"  {  1. 

Setting  aside  confirmation  of  oil  and  gaa  lease, 
see  "Judicial  Sales." 

{    1.    Political  ■tetiM  and  relatloiia. 

The  western  boundary  of  Tennessee  at  the 
time  of  its  admission  as  a  state  in  1796  (Act 
Cong.  June  1,  1796,  1  Stat.  491,  c.  47),  being 
the  "middle  of  the  Mississippi  river,"  the  desig- 
nation of  the  eastern  boundary  of  Arkansas  as 
the  "middle  of  the  main  channel"  at  the  tima 
of  its  admission  in  183(>  (Act  Cong.  June  15, 
1836,  5  Stat.  50,  c.  100),  could  not  have  been 
intended  to  designate  a  different  boundary  line, 
since  under  Const.  U.  S.  art.  4,  8  3,  Congress 
was  without  power  to  change  the  boundary  of 
Tennessee  without  its  consent. — State  t.  Muncie 
Pulp  Co.  (Tenn.)  437. 

The  channel  of  a  river  and  bed  of  a  river  or- 
dinarily mean  the  same  thing,  and  are  under^ 
stood  to  describe  that  depression  of  the  earth's 
surface  in  which  the  waters  of  the  stream  are 
confined  and  flow  in  its  ordinary  stages,  unaf- 
fected by  freshets  or  droughts. — State  v.  Mun- 
cie Pulp  Co.  (Tenn.)  437. 

The  western  boundary  line  of  Tennessee  de- 
clared to  be  "the  middle  of  the  Mississippi  riv- 
er" means  a  line  along  the  river  bed  equidistant 
from  the  visible  and  established  banks,  and  does 
not  mean  the  center  of  that  part  of  the  river 
which  constitutes  the  channel  of  commerce. — 
State  V.  Muncie  Pulp  Co.  (Tenn.)  437. 

The  concurrence  of  Tennessee  and  Arkansas 
as  to  their  common  boundary,  being  a  line  along 
the  bed  of  the  Mississippi  river  equidistant  from 
its  banks,  held  to  be  controlling,  irrespective  of 
the  construction  of  treaties  and  legislation  af- 
fecting the  same.— State  v.  Muncie  Pulp  Co. 
(Tenn.)  437. 

The  sudden  cutting  of  a  new  channel  in  the 
Mississippi  river  in  1876,  across  Devil's  Elbow, 
Tenn.,  held  an  avulsion,  and  hence  it  did  not 
change  the  boundary  line  between  the  states  of 
Tennessee  and  Arkansas,  which  remained  where 
it  was  originally  fixed,  in  the  middle  of  the 
abandoned  channel. — State  v.  Muncie  Pulp  Co. 
(Tenn.)  437. 

•"r<>ntennial  Cut-Off"  In  Mississippi  river 
held  not  to  change  the  boundary  between  Ten- 


nessee    and     Arkansas.— Stockley     ▼.     Cissna 
(Tenn.)   792. 

8    2.    OoTenunent  and  officer*. 

Under  Ky.  St.  1903,  8  878  (Act  April  6,  1893, 
p.  733,  c.  171,  8  272),  Ky.  St.  1903,  8  4540  (Act 
April  6.  1893,  Acts  1893,  p.  733,  c.  171),  and 
Act  July  1,  1893.  Acts  1893,  p.  1264,  c.  242. 
amending  Act  April  5,  1893,  p.  733,  c.  171.  9 
272,  all  relating  to  the  compensation  of  the  Sec- 
retary of  State,  held  that  he  is  entitled  to  aa 
annual  salary  of  $3,000  in  lieu  of  all  other  com- 
pensation.—McChesney  v.  Hager  (&y.)  714. 


STATUTES. 

See  "Courts,"  8  6. 

Best  and  secondary  evidence  as  to  enactment 
of,  see  "Criminal  Law,"  8  6. 

Competency  of  witness  as  to  law,  see  "Wit- 
nesses," 8  1. 

Judicial  notice  of,  see  "Evidence,"  8  !• 

Validity  of  retrospective  or  ex  post  facto  laws, 
see  "Constitutional  Law,"  8  3. 

Provitioni  relating  io  particular  $ubject$. 

See  "Abatement  and  Revival,"  8  1 ;  "Acknowl- 
pdement,"  8  1 ;  ".\ction,"  8  1 !  "Adverse 
I'ossission,"  §  1 ;  "Appeal  and  Error,"  88  2, 
4,  5,  8,  10,  20;  "Arrest,"  8  1;  "Attochment.'* 
§  1;  "Corporations,"  §|  3,  5;  "Costs,"  8  1; 
"Courts,"  §§  3,  6 ;  "Criminal  Law" ;  "Death," 
8  1;  "Deeds,"  88  2,  3;  "Descent  and  Dis- 
tribution," §i  2,  3 :  "Divorce,"  S§  2,  3 ;  "Dow- 
er," 8  1;  "Election,"  8§  1,  2:  "Embezzle- 
ment"; "Eminent  Domain,'  §8  1-3;  "Eq- 
uity," 8  4;  "Ferries";  "Fraudulent  Convey- 
ances," 8  1 ;  "Guardian  and  Ward,"  88  1,  3 ; 
"Homestead,"  8  5;  "Homicide,"  88  2,  3;  "In- 
dictment and  Information,"  8  1;  "Intoxica- 
ting Liquors" ;  "Judges,"  8  1 :  "Judgment," 
88  9,  10;  "Jury,"  88  2.  8:  "Justices  of  the 
Peace,"  88  1-8;  "Landlord  and  Tenant,"  88 
1,  3;  "Libel  and  Slander,"  8  3;  "Licenses.'^ 
8  1;  "liimitation  of  Actions";  "Master  and 
Servant,"  8  7;  "Mechanics'  Liens";  '.'Mu- 
nicipal Corporations."  88  4,  5;  "Railroads," 
88  1.  4;  "Rape,"  8  1;  "Receivers."  8  1; 
"Reference,"  8  1 ;  "Replevin."  88 1. 3;  "Sales," 
8  1;  "Schools  and  School  Districts."  8  1; 
"Seduction,"  8  1 ;  "Set-Off  and  Counterclaim," 
8  1 :  "States,"  8  2 ;  "Sunday"  ;  "Taxation"  : 
"Telegraphs  and  Telephones,"  8  1 ;  "Trial,"  8 
9;  "Trusts,"  88  4,  5:  "Usury,"  8  2;  "Wa- 
ters and  Water  Courses,"  8  3;  "Weapons"; 
"Wills,"  88  3,  4 ;    "Witnesses,"  8  1. 

Assessments  for  local  improvements,  see  "^n- 
nicipal  Corporations,"   8  5. 

Statute  of  frauds,  see  "Frauds,  Statute  of." 

8    1,    Eaaotment,  requisites,  and  Tallditr 
la  general. 

Under  Const,  art  6.  8  15,  held  that,  where 
an  acting  Governor  signed  a  bill  intending  it 
to  Ix-come  a  law,  it  became  a  law,  and  was 
not  subject  to  veto  the  next  day  by  his  sncces- 
sor.— Powell   v.    Hayes   (Ark.)   ITf. 

Under  Const,  art  6,  {  15,  held,  that  the  time 
allowed  the  Governor  for  the  consideration  o( 
bills  is  a  matter  of  privilege  and  may  be 
waived  by  him,  and  he  may  validly  sign  a 
bill  any  time  within  the  period  allowed.— 
Povfell  Y.  Hayes  (Ark.)  177. 

•Acts  1906,  p.  252,  c.  23,  subsec.  2,  though 
void  as  not  within  the  title  of  the  act,  held  sep- 
arable and  not  to  invalidate  the  first  section  of 
the  amendment.— I^ttisville  &  N.  R.  Co.  v. 
Hemdon's  Adm'r  (Ky.)  732. 

Unless  the  Constitution  so  requires,  no  legis- 
lative act  is  dependent  for  its  validity  on  the 
assent  of  the  people  whom  it  affects.— Car- 
rithers  v.  City  of  Shelbyville  (Ky.)  744. 
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*The  enacting  clause  of  Acts  1S07,  p.  81,  c. 
17,  amending  Acts  1899,  p.  474,  c.  221,  $  1, 
regulating  sale  of  intoxicating  liquors,  held  to 
comply  with  the  enacting  clause  prescribed  by 
Const,  art.  2,  {  20.— State  v.  Burrow  (Tenn.) 
526. 

I  2.    Snbjeots  and  titles  of  acts. 

*Act8  1906,  p.  249,  c.  23,  held  not  invalid  as 
containing  matter  not  referred  to  In  the  title. — 
Louisville  &  N.  R.  Co.  t.  Herndon's  Adm'r  (Ky.) 
732. 

Act  March  2,  1895,  I^aws  1895.  p.  169.  and 
Rev.  St.  1899,  {  2938  [Ann.  St.  1906,  p.  1694], 
conferring  upon  the  surviving  husband  the  re- 
ciprocal right  to  that  conferred  on  the  surviving 
wife  by  Rev.  St.  1889,  i  4518.  held  not  to  be  in 
violation  of  Const,  art.  4,  {  28  [Ann.  St  1906, 
p.  185],  in  that,  though  its  title  declared  it  to 
be  an  amendment  of  the  chapter  on  "Dower," 
yet  it  conferred  upon  the  husband  a  new  inter- 
est in  the  estate  of  the  wife  not  eermane  to 
that  subject— Ferguson  v.  Glentry  (Mo.)  104. 

•Acts  1905,  p.  1153,  c.  513,  {  3,  construed  as 
applying  only  to  the  sale  of  surplus  electricity 
created  for  the  operation  of  street  or  interurban 
iailwa.vs,  does  not  render  the  act  invalid  as 
containing  a  subject  not  covered  by  its  title. — 
State  V.  Taylor  (Tenn.)  242. 

*Const.  art  2,  f  17,  requiring  each  legislative 
enactment  to  embrace  but  one  subject,  to  be  ez- 

gressed  in  its  title,  held  mandatory. — Memphis 
t.  Ry.  Co.  V.  Byrne  (Tenn.)  460. 

•Though  a  general  title  covering  an  entire 
subject  cannot  be  enlarged  by  an  amendatory 
act,  a  restrictive  title  may  l>e  enlarged  by  an 
amendment  so  as  to  allow  legislation  germane 
to  the  body  of  the  original  act. — Memphis  St. 
Ry.  Co.  V.  Byrne  (Tenn.)  460. 

•The  object  of  Const,  art.  2,  {  17,  is  to  give 
notice  of  the  nature  of  proposed  legislation,  and 
prevent  the  combination  of  provisions  having  no 
natural  connection. — Memphis  St  Ry.  Co.  t. 
Byrne  (Tenn.)  460. 

•The  rules  of  construction  with  reference  to 
the  scope  of  general  and  restrictive  titles  are 
applicable  to  amendatory  statvites. — Memphis  St. 
Ry.  Co.  V.  Byrne  (Tenn.)  46U. 

•If  the  title  to  an  act  is  restricted,  the  body 
of  the  act  must  be  confined  to  the  part  of  the 
subject  expressed  in  the  title,  though  a  gener- 
al title  could  have  been  adopted  as  well. — Mem- 
phis St  Ry.  Co.  V.  Byrne  (Tenn.)  460. 

The  rule  that,  where  a  statute  is  subject  to 
two  constructions,  that  which  will  sustain  its 
validity  must  be  adopted,  is  applicable  to  the 
interpretation  of  titles. — Itlemphis  St.  Ry.  Co. 
v.  Byrne  (Tenn.)  460. 

Acts  1895,  p.  113,  c.  76,  establishing  a  Court 
of  Chancery  Appeals,  and  Acts  1907,  p.  2,32,  c. 
82,  increasing  its  jurisdiction,  members,  and 
clianging  its  name  to  the  "Court  of  Civil  Ap- 
peals," held  to  relate  to  the  same  subject,  so 
that  the  latter  act  was  a  proper  amendment  of 
the  former.— Memphis  St.  Ry.  Co.  v.  Byrne 
CTenn.)  460. 

The  subject  of  Acts  1907.  n.  232.  c.  82,  amend- 
ing Acts  1895,  p.  113,  c.  i6.  held  properly  ex- 
pressed in  its  title. — Memphis  St.  Ry.  Co.  v. 
Byrne  (Tenn.)  460. 

The  title  of  Acts  1895,  p.  113,  c.  76,  creating 
a  Court  of  Chancery  Appeals,  held  sufficiently 
broad  to  cover  its  object,  as  well  as  that  of  Acts 
1907,  p.  232,  c.  82,  amendatory  thereof.— Mem- 
phis St  Ry.  Co.  V.  Byrne  (Tenn.)  400. 

The  validity  of  Acts  1907,  p.  232,  c.  82, 
amending  Acts  1895,  p.  113,  c.  76,  depends  on 
the  scope  of   its   own   title,   and  not  on   that 


of  the  original  act.— Memphis  St  Ry.  Co.  ▼. 
Byrne  (Tenn.)  460. 

•Const  art.  2,  {  17,  providing  that  no  bill 
shall  embrace  more  than  one  subject,  etc.,  con- 
strued.—City  of  Knoxville  v.  Gass  (Tenn.)  1084. 

•Acta  1907,  p.  1203,  c.  361,  held  not  uncon- 
stitutional as  infringing  Onst  art.  2,  §  17,  pro- 
viding that  no  bill  shall  embrace  more  than  one 
subject— City  of  Knoxville  v.  Gass  (Tenn.V 
1084. 

I   3.    Amendment,  revision,  and  oodllloa^ 
tlon. 

•Acts  1905,  p.  1152,  c.  513,  providing  for  the 
assessment  of  interurban  and  street  railroad 
property  for  state  and  municipal  taxatbn,  held 
an  independent  act,  and  not  an  amendment  of 
Acta  1897,  p.  102,  c.  5.— State  v.  Taylor  (Tenn.) 
242. 

{  4.    Repeal,  anapenilon,  expiration,  and 
rerlval. 

•Where  the  same  act  is  made  both  a  felony 
and  a  misdemeanor  by  different  statutes,  the  one 
last  enacted  repeals  the  other. — State  v.  McKee 
(Mo.  App.)  486. 

•Acts  1907,  p.  232,  c.  82,  held  not  to  implied- 
ly repeal  Acts  1895.  p.  113,  c.  76,  creating  a 
Court  of  Chancery  Appeals.— Memphis  St  Ry. 
CJo.  v.  Byrne  (Tenn.)  460. 

I  5.     Gonatmetlon  and  operation. 

•The  adoption  of  the  statute  of  another  state 
carries  with  it  the  construction  given  thereto 
by  the  highest  court  of  the  state  from  which 
adopted.— J.  B.  Bostic  Co.  v.  Eggleston  (Ind. 
T.)  566. 

•The  Court  of  Appeals  of  Indian  Territory 
will  follow  the  decisions  of  the  Supreme  Court  of 
Arkansas  in  construing  the  Arkansas  general  in- 
corporation act  applicable  to  Indian  Territory. 
—Western  Inv.  CJo.  v.  Davis  (Ind.  T.)  573. 

•Where  a  corjraratlon  is  organized  in  Indian 
Territory,  whether  the  promoters  are  responsible 
as  partners  for  purchases  made  before  filing 
articles  with  the  clerk  of  the  Court  of  .Appeals 
is  a  question  to  be  decided  under  the  general 
law,  on  which  the  court  is  not  bound  by  the  de- 
cisions of  the  Supreme  Court  of  Arkansas. — 
Western  Inv.  Co.  v.  Davis  (Ind.  T.)  673. 

•Where  statutes  relating  to  the  compensation 
of  the  Secretary  of  State  were  construed  by  the 
Supreme  Court,  held  that  this  construction  wilt 
be  accepted  as  correct,  and  they  will  be  read  in 
connection  with  the  opinion  of  the  court.— Mc- 
Chesney  v.  Hager  (K^.)  714. 

•A  construction  of  a  revenue  statute  depriving 
the  treasury  of  revenue  will  be  discarded  in  fa- 
vor of  one  that  will  apply  uniformly  to  all  per- 
sons engaged  in  the  same  calling,  and  so  as  to- 
raise  revenue. — Commonwealth  v.  Nunan  (Ky.) 
731. 

•When  the  statute  of  another  state  or  country 
is  adopted  by  the  Legislature,  the  construction 
placed  on  the  statute  prior  to  its  adoption  gov- 
erns.— Knight  V.  Rawlings  (Mo.)  .38. 

•The  preamble  of  a  statute  may  be  consid- 
ered for  the  purpose  of  determining  its  proper 
construction. — Memptiis  St  Ry.  Co.  v.  Byrne 
(Tenn.)  460. 

{    6.    Pleading  and  evidence. 

The  recitals  of  a  Governor's  proclamation 
vetoing  a  bill,  pertinent  to  an  issue  as  to  the 
validity  of  the  veto,  made  within  his  province, 
and  stating  facts  within  his  official  co^izance, 
is  record  evidence,  prima  facie,  at  least,  prov- 
ing the  facts  recited. — Powell  t.  Hayes  (Ark.> 
177. 


•Point  annotated.    See  syllabna. 
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STATUTES  CONSTRUED. 


TTNITED  STATES. 

CONSTITUTION. 

Amend.  14.  S  1 15.  744 

Art.  4,  §  3 437 

STATUTES  AT  LARGE. 

1796.  June  1.  ch.  47,  1 
Stat.  491 437 

1830,  June  15,  ch.  100,  5 
Stat.  50 437 

181)0,  Mn.v  2,  ch.  182,  g 
31,  2(!  Stat.  94 806 

1891,  March  3,  ch.  517,  $ 

11,  2(i  Stilt.  829   (U.  8. 
Comp.  St.  1901.  p.  5.")2J..  850 

lS9r<.  March  1.  ch.  14."),  I 

8,  28  Stat.  t!97 619 

1805.  March  2,  ch.  188,  28 

Stat.  907 942 

1898.  June  28,  ch.  617,  30 

Stat.  495 862.  937 

1808.  June  28.  ch.  517,  § 

29.  30  Stat.  507.... 

826.  829.  877 
1898.  July  1,  ch.  541,  §  17, 

30  Stat.  551  [U.  S.  Comp. 

St.  1901,  p.  34281 379 

1898,  July  1.  ch.  541,  §  70, 

30  Stat.  563  [U.  S.  Comp. 

St.  1!)IH,  p.  3451] 310 

1901,  March  1,  ch.  676.  31 

Stat.  861 580,  880 

1901.  March  1.  ch.  676.  g 

7.  31  Stat.  803 826 

1902,  June  30.  ch.  1323,  32 
Stat.  500 586 

1902.  June  .SO.  ch.  1323,  S 

10,  32  Stat.  503 637 

1902.  June  30,  ch.  1302,  § 

16,  32  Stat.  643 826 

1902,  July  1,  ch,  1356,  32 

Stat.  631 867 

1!M)2,  July  1,  ch.  1302,  32 

Stat.  041 829.  877 

1!K)2,   J)ily   1.  ch.   1302,   § 

12.  ,32  Stat.  042 937 

190i.   April   21.   ch.   1402. 

33  Stat.  204. . .  .637.  S2G.  877 

1904.  April   28.   ch.   1824, 

33  Stat.  .573 937 

1905,  March  3,  ch.  1479,  { 
12.  33  Stat.  1081  [U.  S. 
Comp.  St.  Supp.  ism;.">.  p. 
150]   847,  850 

1905.  March  3.  ch.  14!)il.  S| 
1,  2,  33  Stat.  12(U  [U. 
S.  Comp.  St.  Supp.  1905, 
p.  617J 778 

KEJVISED  STATUTES. 
i  726    [U.    S.    Comp.    St. 

1901,  p.  584] 676 

i  007    rU.    S.    Comp.    St. 

]!K)1.  p.  712] 850 

§  5198    [U.   S.   Comp.   St. 

1901.  p.  3493] 010 

{  5209   [U.   S.   Comp.    St. 

1901.  p.  3497] 673 

§  5408    [U.    S.   Comp.  St. 

1901.  p.  .30.".8] 678 

COMPILED    STATUTES 
1901. 

Page  .5.52  850 

Page  .5S4  670 

Page  712   850 

Pajte  3428 379 

Page  3451   310 


Page  .-Jigs  010 

Page  .3497   673 

Page  30.58  678 

COMPILED  STATUTES 
(SUPP.)  1005. 

Page  l.TO  847,  850 

Page  617  778 

TREATIES. 

With  Great  Britain,  Sept. 

3.  1783.  8  Stat.  80 437 

With  Spain.  Oct.  27.  1895, 

8  Stat.  139 487 


ABKANSAS. 

CONSTITUTION. 

.Vrt.  6,  S  15 177 

Art.  7.  «  ;?4 931 

Art.  7,  i  40 207 

KIUBY'S  DIGEST. 

t  15 167 

I  739  213 

i  2043 531 

8  2148  928 

§»  2212-2214 ; 034 

5  2233 928 

«  2240 531 

jl  3087  934 

i   35.50 544 

g  4.5.->4 207 

»»  .5033,  50:J4 930 

g  .5<).-i7  204 

g  .50((1  139 

S  .5.3.59  20^ 

g  5770 213 

g  6012 131 

gg  (K)21.  6026 931 

g  (KI82  544 

§  6215  931 

g  0291 219 

gg  6644.  6645 175 

g  6040 133 

g  0(!!I9.    Amended  by  Laws 

100.5,  p.  539 152 

g  (i865  131 

g  710;i 1.39 

g  7015 172 

LAWS. 

1905,  p.  539 152 

1905,  p.  798 133 


INDIAN   TERRITORY. 

ANNOTATED      STATUTES 
1890. 

g  46.5q  806 

gg  845,  875-877 606 

g  930  608,  809 

g  1226  .• 506 

g  1440 eos 

g  14.54 607 

g  1497  584 

g  1045 008 

S  1974 872 

g  23.58 602,  842 

gg  2301,  2.302 602 

gg  2.'!73,  2.374,  2381 842 

gg  2(r)0,  2083 019 

g  29.38 819 

g  .3231 807 

8  .32(?7  803 

S  3277  624 

8  3282 947 


}  3340 568 

gg  3477,  3478 024 

MANSFIELD'S  DIGE3ST. 

g  566    [Ann.    St.    1899,    S 

40nq]  806 

gg  1.-.02,    1532-1534    [Ann. 

St.    1899,    gg    845.    87»- 

877] 606 

i  1587   [Ann.   St   1899.   g 

930]   008,  809 

I  1907 941 

g  2106  [Ann.   St   1899,   $ 

1449]   :.:  608 

g  2154   [Ann.  St  1899,   g 

1407]   ..:  5144 

g  2302   [Ann.   St   1809.   g 

1045]   608 

g  34(i2   [Ann.   St   1809.   g 

2358]  602,  842 

gg  3465,    3406    [Ann.    St! 

1890.  gg  2.301,  2362] 602 

gg  3477.  3478.  3485  [Ann. 

i8ir-f-..«':*.'^'"*'*42 

g  3976  et   seq.   [Ann.    St 

1899,  8  2656] 619 

g  4003  [Ann.   St.   1890,   g 

2683] :.!  019 

g  4471    [Ann.   St   1899,  g 

2n."?8]   ..:  819 

g  4028 858 

g  5040 829 

8  5002  [Ann.    St.   1899,   g 

3207]   ..:  8(n 

8  5072   [Ann.   St   1899.   g 

3277]   624 

8  5077   [Ann.   St  1809.  g 

3282] 947 

88  5080.  5084 829 

8  51.35  [Ann.   St   1890.   8 

3340]  568 

88    5151-51.55    [Ann.    St 

1809,  88  3356-3360] 676 

8  52;i0   829 

88  5272,    5273    [Ann.    St. 

1899,  8g  3477,  3478] 624 


KANSAS. 

GENERAL  STATUTES  1889. 
Par.  4005..' 30 

KENTUCKY. 

CONSTITUTION. 

8  13 325 

g  130  7.32 

gg  KiO,  107 760 

8  227 7.55 

g  241 723 

CIVIL     CODE     OF     PRAC- 
TICE. 

g  19 .342 

8  29 204 

g  92 732 

8  96 342 

8  134 722 

gg  342,  344 708 

g  366 311 

I  367a,  subs?c.  3 701 

g  388 97S 

88  444,445,448 714 

I  465 782 

I  474 714 

I  491 313 
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I  G06  718.  087 

8  734 347 

CttlMINAL  CODE  OF 
PllACTICB. 

ti  48.  50 352 

122 261,  270,  740 

;  124.  210 270 

8  238  685 

f8  273,  274 261 

8  281  345 

8  282  201 

8  347  282 

88  348,  349 755 

8  352.  Amended  by  Laws 
1904,  p.  145,  ch.  66 282 

GENERAL  STATUTES. 

Oh.  24.  S8  19,  20 770 

n>.  31.  8  5 365 

Ch.  52,-art.  2,  8  3 770 

STATUTES  1903. 

88  4.  6 723 

r4.-.7  732 

8  470 392.  7.ol 

8  571 224.  323,  381) 

8  576   25.5 

8  U0« 732 

8  700  373 

8  784   748 

8  786   771 

8  878 714 

8  950 209 

8  9(>4.    Amended  by  Laws 

1906,  p.  249,  ch.  23 7.32 

8  11.58 285,  7.50 

I  1162 2(i0 

I  1188 2(i0 

§  1202   345 

8  1308  255 

88  1475.  1552.  1577 740 

8  159f>a,  siibsec.  3 286 

§8  1702.  1703.  1705,  1707..  754 
8§  1784.  1790-1793,  1795..  690 

8  1906 963 

8  2030 390 

8  2117 365 

8  2121   387 

8  2127 987 

fi  2132 296 

8  2178 982 

8  2219 267,  718 

88  2241-2244.  Anipiiaoil  l)y 

Laws   1900,   p.  519,  ch. 

1.56 310 

8  2292 3:U 

8  2515 982 

88  2519,  2522,  2543 737 

8  2.5.54 968 

88  25.57,  25.57b 263.  270 

8  2.5li(> 9(18 

M  2H10,  2824 766 

8  .3058 971 

8  3074 771 

8  3KI5 314 

8  .-mo 311 

8  3483   744 

8  3490   376 

8  3502 3-21 

8  3.519 376 

8  3748  755 

88  4023,  4079 290 

8  4<)S4 951 

8  4<J85    6S7 

S  4103   951 

88  4129.  4131.  4147 965 

8  4223 287 

8  4241 2!)().  318.  727 

8  4348.    Amended  by  Laws 

1904.  p.  311,  ch.  126 762 

8  4540 714 


LAWS. 

188.3-S4,  p.  1404.  ch.  789. .  288 

IS-SlMJO,  p.  w;2,  ch.  807..  314 

1889-90,  p.  734.  ch.  373. .  290 
1803,  p.   009,    ch.    171,    { 

187.  subd.  5 698 

1893.  p.    733.    ch.    171,    8 

272.    Amended  by  Laws 

1898,  p.  1264,  ch.  ^12. . .  714 

1893,  p.  1264,  ch.  242 714 

1904,  p.  72.  ch.  22 372 

1904,  p.  145.  ch.  65 282 

1904,  p.  .311,  ch.  126 762 

1904,  p.  313.  ch.  126,  8  3..  762 
1906,  p.  103.  ch.  22,  subd. 

4  731 

1906,  p.  200 323 

1906,  pp.  240,  252,  ch.  23..  732 

1900,  p.  320,  ch.  63 304 

1900,  p.  519.  ch.  150.  .316,  785 

MISSOUBI. 

CONSTITUTION. 

Art.  2.  8  15  [Ann.  St.  1906, 

p.  137] 104 

Art.  4.  8  28  [Ann.  St.  1906, 

p.  185] 104 

Art.  4.  8  53  [Ann.  St.  1906, 

p.  1971 12 

Art.  9.  8  23  [Ann.  St  1900, 

p.  2711 12 

Art.    10.  8  3  [Ann.  St.  1906, 

p.  2751 15 

ANNOTATED      STATUTES 
1906. 

Pages  137.  185 101 

Pases  197,  271 12 

Page  275  15 

Page  4854  67 

§8  96.97 73 

S  111 108 

8  137 5S 

8  913 30 

8  932  23 

I  1261 4.80 

88  1408,  1410 884 

8  1957 4m 

88  224.3.  22-14 12 

8  2.524 480 

88  2864-286S 73 

8  2868   109 

8  2i»38 104 

8  3418 894 

8  3422 38 

88  38.52.  .3853 894 

8  4203   476 

8  4271  30 

88  4600,  4022,  4636 84 

8  4059   297 

8  5222   478,  924 

KEVISED  STATUTES  1879. 
§8  2730,  2731.  2754,  2767..     58 

REVISED  STATUTES  1889. 
8  4.518 104 

ItEVISED  STATUTES  1899. 

88  96.  97  [Ann.  St.  1906, 

pp.  .369.  370] 73 

8  111.  [Ann.   St.   1906,   p. 

.375]   108 

8  137    [Ann.   St.    1906^   p. 

381] 58 

8  913    [Ann.   St.    1900.   p. 

.^1] 30 

8  932    [Ann.   St.    1900.   p. 

8491   23 

8  1261  [Ann.  St.  1906.  p. 

1032J 486 


88  1408,    1410    [Ann.    St. 

1901>.  pp.  1111,  1113]....  894 
88  2243,    2244    [Ann.    St. 

ItKXi,  pp.  1421.  1422]....  12 
8  2524  [Ann.  St.   1900,  p. 

1504] 48(i 

S§    2864-2800    [Ann.     St. 

190<J,     pp.     1037,     1644, 

1646]   73 

8  2868  [Ann.  St.  1906,  p. 

1642]   109 

8  2938  [Ann.  St.  1906.  p. 

1694]   104 

8  3418  [Ann.  St.  1006.  p. 

1951]   894 

8  3422  [Ann.  St.  1000,  p. 

19C.5]   38 

§8  3852,    38.53    [Ann.    St. 

1906,  pp.  2135,  2139] 894 

8  4203  [Ann.  St.  1906,  p. 

2277] 476 

8  4271  [Ann.  St.  1906,  p. 

2.34.5] 30 

88  4000,  4622,  4»i.36  [Ann. 

St.  1900,  pp.  2499,  2.509, 

2.515] 84 

8  4a59  [Ann.  St.   ]9(«?,  p. 

.2.5.'?9]    207 

8  5222  [Ann.  St.   190(i.  p. 

2718]  478,  024 

CITY  CHARTERS. 

St.  Louis,  art.  0,  8  14  [Ann. 
St.  1906,  p.  4854] 67 

LAWS. 

1803,  p.  01.  88  108.  100. . ,     15 

1895.  p.  169 104 

1901,  p.     129     [Ann.     St 
1906,  §  1957] 480 

TENNESSEE. 
CONSTITUTION'. 

Art.  2,  8  17 460 

Art  2.  8  20 526 

Art.  6^8  2 460 

CODE  18.58. 

8  4350.    Amended  by  Laws 
1905.  p.  1007,  ch.  472. . .  237 

SHANNON'S  CODE. 

3  3202,  subsec.  3 303 

8  4910  237 

8  6000  792 

I  5212 523 

8  6160.    Amended  by  Laws 
1905,  p.  1007.  ch.  472. . .  237 

LAWS. 

1803.  p.  113.  ch.  76. 
Amended  by  T^aws  1907, 

p.  232.  ch.  82 460 

1897.  p.  I<t2,  ch.  5,  8  1...  242 

1.S97,  p.  113,  ch.  10 242 

1899.  p.  474,  ch.  221,  8  1. 
Amended  by  Laws  l907, 

p.  81.  ch.  17 526 

1901.  pp.  3.37,  340.  ch.  174, 

88  33,  38 242 

1!M«.  pp.  («i0.  (i67.  671. 
(i74,  ch.  2.58,  88  31,  33, 

38 242 

1905,  p.  1007,  ch.  472 237 

1905,  p.  1152,  ch.  513 242 

1905,  p.  1153.  ch.  513,  {  3  242 

1907,  p.  81.  ch.  17 526 
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TEXAS. 

PENAL  CODE  1895. 
Arts.  4S)9,  500 901 


REVISED 
Art.  421  . . 


STATUTES  1895. 
618 


Art  1465 428 

Art  3202 403 

Art.  4560g 415 

SAYLES'  ANNOTATED  CIV- 
IL STATUTES  1897. 

Arts.  1387,  1402 786 

Art.  6057 801 


WHITE'S    ANNOTATED 

CODE  OP  CRIMINAXi 

PROCEDURE. 

Art  696 903 

LAWS. 
1899,  p.  196,  ch.  115,  J  1. .  907 
1907.  p.  324,  ch.  174 786 


STAY. 

Pending  appeal  or  writ  of  error,  see  "Appeal 
and  Error,"  i  & 

STREET  RAILROADS. 

See  "Railroads." 

Amendment  of  statute,  see  "Statutes,"  (  3. 

As  employers,  see  "Master  and  Servant,"  {S 
3-13. 

Carriage   of  passengers,   see   "Carriers." 

Hearsay  evidence  in  action  for  injuries  caused 
by  operation  of,  see  "Evidence,"  §  7. 

Province  of  court  and  jury  in  action  for  in- 
juries caused  by  operation  of,  see  "Trial," 
S  5. 

Taxation  of,  see  "Taxation,"  {  4. 

t    I.    Regulation  and  operation. 

An  instruction  in  an  action  against  a  street 
railway  company  for  injuries  to  a  traveler  in  a 
collision  Aela  properly  refused  l>ecaase  eliminat- 
ing certain  evidence. — Louisville  Ry.  Co.  v. 
Bossmeyer  (Ky.)  33T. 

An  instruction  in  an  action  against  a  street 
railway  company  for  injuries  to  a  traveler  in  a 
collision  witli  a  car  held  properly  refused,  be- 
cause emphasizing  selected  facts. — Louisville 
Ry.  Co.  V.  Bossmeyer  (ICy.)  337. 

'Whether  a  pedestrian  struck  by  a  street  car 
was  guilty  of  contributory  negligence  preclud- 
ing a  recovery  held  for  the  jury. — Louisville 
Ry.  Co.  V.  Hofgesand  (Ky.)  361. 

*Where  the  use  of  a  street  by  pedestrians  is 
practically  constant  a  street  railway  company 
must  give  reasonable  matice  of  the  approach  of 
its  ears,  and  exercise  care  to  avoid  injury  to 
the  pedestrians.— Louisville  Ry.  Co.  v.  Hofges- 
and (Ky.)  361. 

An  instruction  on  the  duty  of  a  motorman  to- 
wards pedestrians  held  not  erroneous  for  omit- 
ting the  clause  "to  use  ordinary  care."— Paducah 
City  Ry.  v.  Alexander's  Adm'r  (Ky.)  375. 

•Whether  a  motorman  has  exercised  ordinary 
care  toward  a  pedestrian  injured  in  collision 
with  his  car  is  a  question  for  the  jury.— Padu- 
cah City  Ry.  V.  Alexander's  Adm'r  (Ky.)  375. 

•Duty  of  motormen  towards  pedestrians  stat- 
ed.—Paducah  City  Ry.  v.  Alexander's  Adm'r 
(Ky.)  375. 

•Parents  of  child  killed  by  a  street  car  ap- 
proaching a  crossing  without  sounding  warning 
held  entitled  to  recover  for  his  death. — Cytron 
V.  St  Louis  Transit  Co.  (Mo.)  109. 

•The  running  of  a  street  car  at  a  high  and 
dangerous  speed  whereby  a  child  in  the  exercise 
of  due  care  was  run  over  and  killed  renders  the 
company  liable  to  the  parents  in  the  absence  of 
contributory  negligence  on  their  part. — Cytron 
V.  St  Louis  Transit  Co.  (Mo.)  109. 

•Failure  of  motorman  to  keep  a  vigilant 
watch  for  persons  on  or  approaching  tracks,  and 
failure  to  stop  car  when  first  seeing  child  ap- 
proaching track  in  shortest  time  possible,  result- 
ing in  killing  of  child,  held  to  render  company 
liable  to  parents  of  child  in  absence  of  contribu- 
tory negligence  on  their  part  or  on  the  part  of 


child.— Cytron  v.  St  Louis  Transit  Co.  (Mo.) 
109. 

•In  a  suit  by  a  person  injured  bv  a  street  car 
while  driving  over  a  crossing,  evioenoe  examin- 
ed, and  held  sufficient  to  take  the  case  to  the 
jury.- Hauck-Hoerr  Bakery  Co.  t.  United  Bys. 
Co.  (Mo.  App.)  1137. 

•A  person  about  to  cross  a  street  car  track 
has  a  right  to  presume  that  an  approaching  car 
is  moving  at  a  lawful  rate  of  spMd,  unless  he 
can  ascertain  to  the  contrary.— Hauck-Hoerr 
Bakery  Co.  ▼.  United  Rys.  Co.  (Mo.  App.)  1137. 

STREETS. 

See  "Municipal  Corporations,"  S|  5,  7,  8. 

SUBLETTING. 

See  "Landlord  and  Tenant,"  i  1. 

SUBROGATION. 

Assignees  of  certain  notes  given  for  the  price 
of  land  sold  by  plaintiff's  testatrix  Iteld  not  en- 
titled to  subrogation  to  her  rights  so  far  as  to 
entitle  them  to  have  the  notes  assigned  treated 
as  a  prior  lien  on  the  land  over  the  remaining 
purchase-money  notes  held  by  testatrix  unpaid. 
— McClure's  Efx'r  v.  King  (Ky.)  711. 

SUBSTITUTED  SERVICE 

See  "Procesa,"  t  1. 

SUBTERRANEAN  WATERS. 

See  "Waters  and  Water  Courses,"  i  X 


See  "Action." 


See  "Process, 


SUIT. 


SUMMONS. 


SUNDAY. 


Laws   relating   to   sales   on    Sunday   as   class 
legislation,  see  "Constitutional  Law,"  {  4. 

•A  lease  invalid  because  executed  on  Sunday, 
in  violation  of  Carter's  Ind.  T.  Ann.  St  1890.  i 
1226,  may  be  affirmed  on  a  subsequent  week 
day,  so  as  to  bind  the  parties.— J.  B.  Bostic  0». 
V.  Egglcston  (Ind.  T.)  566. 

SUPERSEDEAS. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  {  8;    "Criminal  Law,"  t  W. 

SUPREME  COURTS. 

See  "Courts,"  {  6. 
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SURFACE  WATERS. 

See  "Waters  and  Water  Cioaraes,"  t  8. 

SURRENDER. 

Of  written  instrument  for  cancellation,  see 
"Cancellation  of  Instruments." 

SURVIVAL 

Of  cause  of  action,  see  "Abatement  and  Re- 
vival," t  1. 

SURVIVING  PARTNERS. 

See  "Partnership,"  {  3. 

SUSPENSION 

Of  benefit  insurance,  see  "Insurance,"  {  11. 
Of  judge,  see  "Judges,"  {  1. 
Of  member  of  beneficial  association,  see  "Bene- 
ficial  Associations." 

TAXATION. 

Amendment  of  statutes,  see  "Statutes,"  t  S. 

Assessments  for  municipal  improvements,  sec 
"Municipal  Corporations,"  {  5. 

Construction  of  statutes,  see  "Statutes,"  {  5. 

Mandamus  to  compel  collection  of  taxes,  see 
"Mandamus,"  i  3. 

Occupation  or  privil<£e  taxes,  see  "Intoxica- 
ting Liquors,"  {  2;    "Licenses,"  $  1. 

Payment  of  taxes  by  life  tenant,  see  "Life  Es- 
tates." 

Payment  of  taxes  to  sustain  adverse  posses- 
sion, see  "Adverse  Possession,"  {  1. 

Tax  deed  as  color  of  title,  see  "Adverse  Posses- 
sion," §  1. 

Tax  laws  as  denial  of  equal  protection  of  law, 
see  "Constitutional  Law,"  {  5. 

{    1.    Constltntlonal     reqiilrementa      and 
restrtotlona. 

•Acts  190.5.  p.  1152,  c.  513.  providing  for  the 
taxation  of  interurban  and  street  railroad  prop- 
erty, when  construed  to  apply  only  to  railroads 
whose  lines  extend  beyond  the  limits  of  a  single 
city,  is  not  unconstitutional  as  providing  an 
improper  classification. — State  v.  Taylor  (Tenn.) 
242. 

{  2.    Iilabllity  of  persons  and  property. 

A  railroad  company  which,  though  operated 
by  another,  still  owns  its  line  of  railroad  and 
has  not  parted  with  any  of  the  franchises  grant- 
ed it,  is  liable  to  a  franchise  tax. — Common- 
wealth V.  Kinniconick  &  F.  S.  R.  Co.  (Ky.)  290. 

•A  deposit  held  taxable  as  the  customer's  prop- 
erty, though  the  banic  might  credit  it  on  the 
customer's  indebtedness  to  it. — Commonwealth 
V.  Wathen  (Ky.)  3G4. 

Under  Ky.  St.  1903,  §  4085,  the  commonwealth 
in  proceedings  to  list  corporate  stock  in  the 
hands  of  a  stockholder  must  show  that  it  has 
first  proceeded  against  the  corporation.— Com- 
monwealth V.  Steele  (Ky.)  687;  Same  v.  Hick- 
man, Id. 

Under  Ky.  St.  1903,  i  4039,  a  fraction  of  the 
oil  to  be  produced  from  an  oil  leasehold  reserved 
as  a  part  of  the  consideration  for  an  assignment 
thereof  by  a  nonresident  held  property  subject 
to  taxation  in  the  county.— Mt.  Sterling  Oil  & 
Gas  Co.  V.  RatlifE  (Ky.)  993. 

(    3.     Place  of  taxation. 

•The  trust  estate  of  a  nonresident  is  taxable 
at  the  residence  of  the  trustee,  and  not  in  the 


county  where  the  trust  was  created  by  the  judg- 
ment of  the  circuit  court.— Commonwealth  v. 
Simpsons'  Trustee  (Ky.)  274. 

{  4.     IiOTy  and  asiesament. 

That,  after  the  railroad  commission  had  prop- 
erly assessed  the  tangible  property  of  a  railroad 
company,  the  board  of  valuation  gave  an  im- 
proper credit,  in  no  way  invalidates  the  assess- 
ment.— Commonwealth  v.  Kinniconick  &  F.  S. 
R.  Co.  (Ky.)  290. 

Under  Ky.  St  1903,  «  4023,  4079,  tangible 
property  of  a  railroad  company  operated  by  an- 
other held  not  improperly  assessed  in  the  ope- 
rating company's  name. — Commonwealth  v.  Kin- 
niconick &  F.  S.  R.  Co.  (Ky.)  290. 

An  order  of  the  county  court,  in  proceedings 
to  assess  omitted  property,  brought  under  Ky. 
St.  1903,  f  4241,  held  appealable.— Common- 
wealth V.  Lexington  Roller  Mills  Co.  (Ky.)  318. 

•Method  of  listing  corporate  stock  subject  to 
assessment  determined. — Commonwealth  v.  Steele 
(Ky.)  687;    Same  v.  Hickman,  Id. 

In  view  of  Ky.  St.  1903,  §|  4084,  41(»,  the 
Auditor  of  Public  Accounts  held  not  required 
to  give  notice  to  railroads  of  the  amount  of 
taxes  due  to  taxing  districts. — Chesapeake  & 
O.  Ry.  Co.  V.  Vanceburg  &  Stout's  Lane  Turn- 
pike Road  Co.  (Ky.)  951. 

♦Ky.  St.  1903,  i  4122,  providing  for  notice 
to  taxpayers  whose  lists  have  been  mcreased  or 
a68cs.sed  by  the  board  of  supervisors  of  tax,  is 
mandatory,  and  an  original  assessment  of  omit- 
ted property  made  by  the  board  without  notice 
is  void,  notwithstanding  section  4128.  declaring 
that  mere  irregularities  by  the  board  shall  not 
invalidate  an  assessment. — Mt.  Sterling  Oil  & 
Oas  Co.  V.  RatliS  (Ky.)  993. 

The  board  of  railroad  commissioners  created 
by  Acts  1897,  p.  113,  c.  10,  held  ex  officio  state 
tax  assessors  under  chapter  5,  {  1,  p.  102. — 
State  V.  Taylor  (Tenn.)  242. 

Under  Acts  1901,  p.  387,  c.  174,  |  33,  Acts 
1903,  p.  667,  c.  258,  {  33,  Acts  1901.  p.  .346, 
c.  174,  {  38;  subd.  10,  and  Acts  1903,  p.  674. 
c.  2.'>8,  i  38,  subd.  10,  findings  of  the  county 
and  state  boards  of  equalization  held  not  con- 
clusive in  the  sense  that  they  prohibit  the  re- 
assessment or  back  assessment  of  omitted  or  un- 
dervalued jproperty  in  the  cases  provided  for  by 
Acts  1903;  pp.  060,  671,  c.  258,  IS  31,  38, 
subsec.  11.— State  v.  Taylor  (Tenn.)  242. 

A  bill  for  the  reassessment  of  property  of  a 
street  railway  company  for  prior  years  held 
to  state  a  case  for  the  exercise  of  a  county 
trustee's  jurisdiction  under  Acts  1903,  p.  660. 
c.  2r)8.  §  31,  subds.  2,  3,  and  5.— State  v.  Tay 
lor  (Tenn.)  242. 

•Where  a  county  trustee  erroneously  refused 
to  take  jurisdiction  of  a  proceeding  by  a  rev- 
enue agent  to  compel  the  back  assessment  of 
taxes  on  the  pr(n)erty  of  a  street  railway  com- 
pany because  of  alleged  want  of  jurisdiction, 
mandamus  was  the  proper  remedy  to  compel 
him  to  act— State  v.  Taylor  (Tenn.)  242. 

I  5.     Payment  and  refunding  or  reeoT- 
ery  of  tan  paid. 

•A  payment  by  a  taxpayer  held  a  partial  pay- 
ment and  applicable  to  the  amount  due  from 
him  as  taxes,  with  interest.— Commonwealth  v. 
Louisville  &  N.  R.  Cte.  (Ky.)  267. 

<  6.     Collection  and  enforoement  against 
persona  or  personal  property. 

The  term  "by  law,''^as  used  in  Ky.  St.  1903. 
{  4129.  providing  that  the  sheriff  shall  be  col- 
lector of  all  taxes,  unless  the  payment  thereof 
is  by  law  directed  to  be  made  to  some  officer, 
means  a  statute,  and  does  not  include  an  order 
of  the  fiscal  court — Commonwealth  v.  Wade's 
Adm'r  (Ky.)  iHiTt. 
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TTndrr  Kj-.  St.  1003.  ji  4131,  held  that,  where 
one  is  appointed  to  collect  county  revenue,  an- 
other cannot  be  appointed  to  collect  special  as- 
Btssments  therein. — Commonwealth  t.  Wade's 
Adm'r    (Ky.)  905. 

A  nomination  by  the  fiscal  court  of  a  collector 
of  a  special  tax  is  void.— ^'ommonwealth  v. 
Wade's  Adm'r  (Ky.)  965. 

Where  one  is  appointed  collector  of  state  and 
county  taxes  for  any  year,  it  is  his  duty  to 
collect  nil  taxes  li'vied  and  collectible  for  that 
year,  whether  state  or  county,  regular  or  spe- 
olal.— Commonwealth  t.  Wade's  Adm'r  (Ky.) 
96.5. 

It  fs  the  duty  of  the  collector  to  take  notice 
of  the  lew  of  taxes  by  the  fiscal  court,  and  to 
collect  and  distrilmte  it  as  by  law  required, 
and  a  special  certification  of  the  levy  is  not 
re<|nire(l.  -Commonwealth  v.  Wade's  Adm'r 
(Ky.)  965. 

•Under  Ky.  St.  19m,  f  4147,  making  the 
collector  of  revenue  liable  for  failure  to  pay 
over  to  persons  entitled  thereto  the  amounts 
piij.ihle  o;il  of  th'  taxes  collected  or  collectible 
liv'  him,  a  collector  of  state  and  county  taxes 
and  his  sureties  held  liable  on  his  otttcial  bond 
for  failure  to  collect  special  tax.— Common- 
wealtli  V.  Wade's  Adm'r  (Ky.)  905. 

♦Where  a  tax  is  imposed  by  the  board  of  su- 
pervisors of  tax  witi  out  notice  to  the  taxpayer, 
as  required  by  Ky.  St.  1903,  I  4122,  the  collec- 
tion of  the  tax  may  be  enjoined,  notwithstand- 
ing section  4128,  providing  that  a  taxpayer  ag- 
griev-d  by  the  action  of  the  board  may  apply 
to  the  county  judge  for  redress.— Mt.  Sterlmg 
Oil  &  Gas  Co.  V.  Katliff  (Ky.)  993. 

§   7.    Tax  titles. 

•A  tax  deed  held  void  for  uncertainty  In  the 
description  of  the  land  sold.— Woodall  v.  EM- 
wards  (Ark.)  128. 

A  tax  deed  held  properly  executed  to  heirs  of 
the  deceased  purchaser  at  tax  sale.— Gannon  v. 
Moore  (Ark.)  139. 

A  tax  deed,  though  reciting  a  wrong  descrip- 
tion of  property  offered  for  sale,  and  so  not  con- 
forming to  Kirby's  Dig.  i  7103.  yet  having  in 
the  granting  clause  properly  described  it,  held 
suflicient  to  enable  acquisition  of  title  by  ad- 
verse possi-^sion,  under  section  5061,  prescribing 
a  two-year  limitation  tor  recovery  of  land  held 
by  virtue  of  a  tax  sale.— Gannon  v.  Moore  (Ark.) 
139. 

Statement  of  when  the  two-year  statute  of  lim- 
itations prescribed  by  Kirby's  Dig.  {  ."iOfil  for 
recovery  of  land  held  by  virtue  of  a  tax  sale 
commences  to  run  against  persons  having  no 
right  of  possession  till  termination  of  homesteid 
right  of  infants.— Gannon  v.  Moore  (Ark.)  139. 

TEACHERS. 

See  "Schools  and  School  Districts,"  S  1. 

TELEGRAPHS  AND  TELEPHONES. 

Admissions  made  to  person  over  telephone,  see 

"Evidence,"  {  5. 
Harmless  error  in  action  for  injuries  through 

failure  to  deliver  message,  see   "Appeal  and 

Error,"  {  22. 
Telephone  company   as  employer,   see  "Master 

and  Servant,"  S  13. 

I    1.    Eatabllshment,     conatrnctloii,     and 
malntenanoe. 

Rev.  St.  1899,  §  1261  [Ann.  St.  1906,  p.  1032], 
making  interference  with  telephone  lines  a  mis- 
demeanor, held  repealed  by  Laws  1901,  p.  129. 


[Ann.  St.  1906,  p.  1324].— State  t.  McKee  (Mo. 
App.)  486. 

(  S.     ReEnlatloii  and  operation. 

*The  statute  making  telegraph  companies  li- 
able for  mental  anguish  due  to  negligence  in  de- 
livering messages  held  not  to  authorize  a  re- 
covery for  failure  to  promptly  deliver  telegram 
to  sender's  danghter-in-law:  "I  will  be  there 
tonight.  Be  ready  to  come  back  on  next  train." 
— Western  Union  Telegraph  Co.  v.  Sbenep  (Ark.) 
154. 

*In  an  action  against  a  telegraph  company  for 
failure  to  deliver  a  message,  certain  evidence 
held  admissible  as  to  the  whereabouts  of  the 
sendee  in  aid  of  the  delivery  of  the  message. 
—Western  Union  Telegraph  Co.  v.  O'Fiel  (Tex. 
Civ.  App.)  406. 

TENANCY  IN  COMMON. 

Creation  by  will,  see  "Wills,"  {  4. 

§   1.    Mutual  right*,  dntles,  and  llaMU^ 

ties  of  co-tenants. 

•Limitations  held  not  to  run  in  favor  of  ten- 
ants in  common  against  their  co-tenants. — Me- 
Surley  v.  Venters  (Ky.)  3G5. 

S   2.    Rights    and    liahillties    of    eo-ten> 
anti  as  to  third  persona, 

♦Where  decedent  and  another  owned  undivided 
interests  in  land,  decedent's  conveyance  held  to 
pass  title  only  to  his  interest  in  the  •  land  con- 
veyed.—Eason  v.  Weeks  (Tex.  Civ.  App.)  1070. 

TENDER. 

Of  payment  of  mortgages,  see  "Mortgages,"  f  3. 

Where  mortgagor  offered  in  court  to  pay  the 
mortgage  debt,  but  mor^agee  refu.sed  to  accept 
the  amount  olfered,  contending  that  more  was 
due,  mortgagee  cannot  thereafter  complain  that 
the  tender  was  not  good  because  the  money  wa« 
not  paid  into  court. — Strickland  v.  Clement* 
(Ark.)  175. 

TERMS. 

Of  courts,  see  "Courts,"  |  2. 

Of  le.Tsea,  see  "Landlord  and  Tenant,"  |  1. 

Of  office,  see  "Officers."  <  1. 

TERRITORIES. 

Territorial  courts,  see  "Courts,"  {  6. 

TESTAMENT. 

See  "Wills." 

TESTAMENTARY  CAPACITY. 

See  "Wills,"  {{  1,  3. 

Opinion  evidence  as  to,  see  "Evidence,"  t  10.. 


TESTAMENTARY  POWERS. 

execution,  si 
ills,"  S  4. 

THEFT. 


Construction  and  execution,  see  "Powers,"  {  1. 
Creation,  see  "Wills,"  S  4. 


See  "Larceny." 

THREATS. 

By  parties  to  homicide,  see  "Homicide,"  |  4.. 
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TICKETS. 

For  carriage  of  passengers,  see  "Carriers,"  ( 

TIME. 

For  particular  actt  in  or  incidental  to  judicial 
proceedings. 

See  "Pleading."  t  3. 

Application  for  new  trial,  see  "New  Trial,"  {  2. 

Entry  of  decree  in  equity,  see  "Equity,"  {  4. 

Holding  court,*Ree  "Courts,"  §  2. 

Motion  for  dismissal  of  appeal,  see  "Appeal  and 
Error,"  §  11. 

Notice  of  application  for  writ  of  error,  see  "Ap- 
peal and  Error,"  g  6. 

ShowinK   cause  against   revival   of   action,   aee 
"Action."  §  1. 

For  jmrti(ular  acts  not  judicial. 
Approval  of  bill,  see  "Statutes,"  S  1. 

TITLE. 

Color  of  title,  see  "Adverse  Possession." 
Tax  titles,  see  "Taxation,"  S  7. 

I'artii'ulnr  matters  affecting  title. 
See   "Abandonment" ;    "Adverse  Posspssion,"  § 
2;     "Deilication."   i   1;    "Eminent   Domain," 

»  *■ 

Particular  species  of  property  or  rights. 
See  "Mine.s  and  Minerals,"  {  1. 

Title  ncceDSury  to  maintain  particular  actions. 
See  "Trespass  to  Try  Title,"  J  1. 

Titlfs  of  partirular  acts  or  proceedings. 
See  "Statutes,"  {  2. 

TOOLS. 

Liability  of  employer  for  defects,  see  "Master 
and  Servant,"  §  4. 

TORTS. 

Causing  death,   see  "Death,"   §   1. 

Liahilitirs  of  particular  classes  of  persons. 
See  "Municipal   Corporations,"   {  8. 
Agents,  see  "Principal  and  Agent,"  $  3. 
Employes,  see  "Master  and  Servant,"  g  15. 

Particular  torts. 
See  "False  Imprisonment,"  g  1 ;  "Forcible  En- 
try and  Detainer."  g  1 ;  "Fraud"  ;  "Libol  and 
Slander";  "Malicious  Prosecution";  "Negli- 
gence" ;  "Nuisance" ;  "Trespass" ;  "Trover 
and  Conversion." 

Remedies  for  torts. 
See  "Attachment,"  g  1 ;    "Trespass,"  g  2;  "Tro- 
.  ver  and  Conversion,"  g  1. 
Measure  of  damages,  see  "Damages,"  {  6. 


TRANSITORY  ACTIONS. 


TOWNS. 


"Schools  and 


See   "Mnnicipal   Corporations" 
Scliool  Districts,"  g  1. 

.\dverse    possession   by,    see    "Adverse    Posses- 
sion," <  1. 

TRANSCRIPTS. 

Of  record   for  purpose  of  review,   see  "Crim- 
inal Law,"  gg  21,  22. 


See  "Venue,"  g  1. 

TREES. 

Bequests  for  instructions  in  action  for  cutting, 
see  "Trial."  §  9. 

TRESPASS. 

Assignment  of  errors,  see  "Appeal  and  Error," 

§  10. 
•Direct  or   remote   consequences  of   injuries   to 

property,  see  "Damages,"  g  2. 
Ejection  of   trespasser,  see   "Carriers,"'   §  15. 
Injuries  to  trespassers,  see  "Itailroiuls,"  g  7. 
To  the  person,  see  "False  Imprisonmeut." 

g   1.    Acts  oomatltntimg  trespau  and  11a- 
bUltj  therefor. 

•Where  an  owner  of  property  by  mistake  built 
a  house  on  the  boundary  l.ne  of  the  adjoining 
on'ner,  held  an  actionable  trespass  .'or  the  ad- 
joining owner  to  enter  upon  the  land  and  cut 
tiio  house  in  two,  and  remove  the  same. — Bol- 
liuser  V.  McMinn  (Tex.  Civ.  App.)  1071). 

§   2.     Actions. 

*In  trespass  for  injuries  to  property  sustain- 
eil  in  the  execution  of  a  writ  of  possession,  evi- 
dence held  to  sustain  a  verdict  for  defendant. — 
Owsley  V.  Fowler  (Ky.)  702. 

In  an  action  for  wrongfully  destroying  and 
removing  a  house  alleged  to  be  an  improvement 
made  in  good  faith  on  the  land  of  another,  it  is 
no  Kvouiid  for  ixieption  ti>  the  petition  tliat 
all  of  the  grounch  of  Kood  faith  are  not  plead- 
ed.—Bollinger  V.  McMinn  (Tex.  Civ.  App.)  1079. 

•Where  an  owner  of  property  built  a  house 
on  the  land  of  an  adjoining  owner,  held  that 
the  proper  measure  of  damages  for  the  trespass 
of  the  adjoining  owner  in  entering  upon  the 
land  and  cutting  the  house  in  two  and  removing 
it  is  the  difference  in  value  of  the  premises  im- 
mediately before  and  immediately  after  the 
house  was  damaged. — liollinger  v.  Mclliun  (Tex. 
Civ.  App.)  1070. 

•Where  an  owner  of  property  built  a  house  on 
the  boimdnry  line  of  the  adjoining  owner,  and 
the  adjoining  owner  enters  upon  the  land  and 
cuts  the  house  In  two  and  removes  the  same 
from  the  land,  leaving  only  one  exposed  room, 
hi  Id  a  proper  case  for  vindictive  damages. — Bol- 
linger V.  McMinn  (Tex.  Civ.  App.)  1079. 

TRESPASS  TO  TRY  TITLE. 

See  "Ejectment." 

Computation  of  limitations,  see  "Limitation  of 
Actions."  g  2. 

Construction  of  instructions,  see  "Trial,"  g  11. 

Limitations  as  question  for  jury,  see  "Limita- 
tion of  Actions,"  g  5. 

g    1.    RlKht  of  action   and   defenses. 

•PlaiutilT,  in  trespass  to  try  title,  held  entitled 
to  recover  only  on  the  sufheiency  of  his  own 
title.— Slnsher  v.  Pennington  (Ky.)  354. 

Where  defendant  ousted  plaintiffs  under  a 
writ  of  8e<iuestration  from  inclosed  laud  of 
which  they  were  in  possession  and  then  dismiss- 
ed the  suit,  plaintiffs  were  entitled  to  recover  the 
land  by  virtue  of  such  former  possessiou,  iu  the 
ahsiMice  of  proof  of  title  in  defendant. — Mc- 
Adams  v.  Hooks  (Tex.  Civ.  App.)  432. 

In  trespass  to  try  title,  fact  that  defendant 
specially  pleads  his  title  only  limits  him  to 
proof  of  the  title  pleaded,  and  does  not  relieve 
plaintiff  from  showing  a  title  enabling  him  to 
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recover. — n»itcheson    ▼.    (Jbandler    (Tex.    Civ. 
App.)  434. 

One  claiming  land  ander  a  deed  from  a  person 
having  title  to  an  undivided  one-fourtli  interest 
therein  may  recover  the  entire  tract  from  a  per- 
son having  no  title  to  the  land.— Hutcheson  ▼. 
Chandler  (Tex.  Civ.  App.)  434. 

I  2.    Prooeedlnga. 

Where  an  action  of  treapaas  to  try  title  went 
off  on  demurrer  to  the  petition,  and  one  of  the 
instruments  contained  ambiguous  language, 
when  sought  to  be  applied  to  the  subject-mat- 
ter, its  construction  must  be  arrived  at  in  ac- 
cordance with  the  intent  of  the  original  parties. 
—West  V.  Hermann  (Tex.  Civ.  Appj  428. 

*The  rule  confining  a  party  to  a  title  specially 
pleaded  is  inapplicable  to  a  title  by  limitation. 
— McAdams  v.  Hooks  (Tex.  Civ.  App.)  432. 

•In  ejectment  plaintiff's  possessory  rights  held 
limited  by  his  mclosure. — McAdams  v.  Hooks 
(Tex.  CHv.  App.)  432. 

TRIAL 

See  "New  Trial";    "Reference";    "Witnesses." 

Adverse  possession  as  question  for  jury,  see 
"Adverse  Possession,"  §  2. 

Assignment  of  errors  to  rulings  at  trial,  see 
"xVppeal  and  Error,"  {  10. 

Harmless  error  in  rulings  at  trial,  see  "Appeal 
and  Error."  §S  20,  23. 

Objections  for  purpose  of  review  as  to  instruc- 
tions to  jury,  see  "Api>eal  and  Error,"  J  4. 

Review  of  discretionary  rulings  at  trial,  see 
"Appeal  and  Error,"  f  18. 

Review  of  questions  arising  at  trial  as  depend- 
ent on  record  on  appeal  or  writ  of  error,  see 
"Appeal  and  Error,"  {  9. 

Rulings  on  former  appeal  as  law  of  the  case 
relating  to  instructions,  see  "Appeal  and  Er- 
ror," §  25. 

Trespass  to  try  title  to  real  property,  see  "Tres- 
pass to  Try  Title." 

Trial  of  right  to  property  levied  on,  see  "At- 
tachment," i  4. 

Proceedingt  incident  to  trial$. 
See  "Continuance." 
Place  of  trial,  see  "Venue,"  §  2. 
Ri^ht  to  trial  by  jury,  see  "Jury."  §  1. 
Summoning   and   impaneling   jury,   see  "Jury," 
J  2. 

Trial  of  actiont  by  or  affainit  particular  cla»»ei 
of  per$on*. 

See  "Principal  and  Agent,"  {  3:  "Railroads," 
5§   6-8;     "Street    Railroads,"   <   1. 

Connecting  carriers,  see  "Carriers,"  §  9. 

Garnishee,  see  "Garnishment,"  8  2. 

School  districts,  see  "Schools  and  School  Dis- 
tricts," f  1. 

Trial  of  particular  civU  action*  or  proceedings. 

See  "Ejectment,"  §  2 ;  "Injunction,"  §  3 ;  "Neg- 
ligence," {  3;    "Specific  Performance,"  §  2. 

For  breach  of  contract  for  sale  of  goods,  see 
"Sales,"  i  8. 

For  causing  death,  see  "Death,"  §  1. 

For  compensation  of  employ^  see  "Master  and 
Servant,"  g  2. 

For  death  of  .lervant,  see  "Master  and  Serv- 
ant." «§  13,  14. 

For  discharge  of  employ^,  see  "Master  and  Serv- 
ant," §  1. 

For  injuries  to  animals  caused  by  operation  of 
railroads,  see  "Railroads,"  §  8. 

For  injuries  to  live  stock  in  transportation,  see 
"Carriers,"  J  10. 

For  personal  injuries,  see  "Carriers,"  {  13 ; 
"Master  and  Servant,"  SS  13,  14;  "Railroads," 
8S  «,  7;  "Street  Railroads,"  S  1;  "Trial." 
S  8. 


For  reward,  see  "Rewards." 

On  insurance  policy,  see  "Insurance,"  I  9. 

On  teacher's  contract,  see  "Schools  and  School 

Districts,"  I  1. 
Probate  proceedings,  see  "Wills,"  f  3. 
Suits  to  try  tax  titles,  see  "Taxation,"  f  7. 

Trial  of  criminal  prosecutions. 

See  "Adultery";  "Burglary,"  S  2;  "Criminal 
Law,"  a  7-16:  "Homicide,"  |  5;  "Larceny." 
$  2 ;    "Seduction,"  i  1. 

Against  bank  officers,  see  "Banks  and  Bank- 
ing," i  1. 

For  carrying  weapon,  see  "Weapons." 

For  offense  against  liquor  law,  see  "Intoxicating 
liquors,"  {  5. 

{   1,    Conrae  and  oondnei  of  trial  In  gen- 
eral. 

*A  defendant  railroad  company  has  not  the 
burden  of  proof  and  rij^t  to  open  and  close  by 
admitting  liability  in  an  amount  less  than  that 
sought  to  be  recovered. — Louisville  &  E.  Ry.  Co. 
V.  Mann  (Ky.)  362. 

Where  a  witness  came  into  court  in  a  drunken 
condition,  the  court  properly  had  him  arrested, 
though  in  the  presence  of  the  jury,— Marcum  v. 
Hargis  (Ky.)  G9a 

•In  an  action  against  a  railroad  company 
held,  that  defendant  was  not  entitled  to  the 
closing  argument. — Louisville,  H.  &  St.  L.  R. 
Co.  V.  Milby  (Ky.)  785. 

{  2.    Beoeptlon  of  evldoBoe. 

•In  an  action  by  a  teacher  against  a  school 
district  on  a  contract  of  employment,  the  con- 
tract held  snflSciently  introduced  in  evidence. — 
School  Dist.  No.  68  v.  Allen  (Ark.)  172. 

A  witness  may  be  impeached  by  showing  state- 
ments made  by  him  contrary  to  his  testimony, 
but  such  evidence  can  be  considered  only  for 
the  purpose  of  impeachment. — Atoka  Coal  & 
Mining  Ck>.  v.  Miller  (Ind.  T.)  666. 

In  an  action  against  a  carrier  for  loss  of 
freight  held  competent  for  the  shipper  to  con- 
tradict a  witness  for  the  carrier. — Mussellam  T. 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  (Ky.)  337. 

•Where  plaintiffs*  attorney  persisted  in  ask- 
ing, in  the  presence  of  the  jury,  numerous  in- 
competent questions,  held,  that  the  court  prop- 
erly requir^  him  to  state  questions  of  doubtful 
competency  privately  to  the  court  for  his  ruling 
thereon.— Marcum  v.  Hargis  (Ky.)  693. 

•Where  a  party  alleging  the  due  execution  of 
a  deed  establishes  a  prima  facie  case  by  proof 
of  the  acknowledgment  of  the  deed,  and  the  ad- 
verse party  offers  proof  to  the  contrary,  the 
party  may  fortify  his  prima  facie  case  by  other 
proof  of  the  signing  and  delivery  of  the  deed. — 
Burk  V.  Pence  (Mo.)  23. 

•Where  a  cause  was  continued  from  one  term 
to  the  next  after  the  dose  of  the  case,  the  court 
had  jurisdiction  at  the  second  term  to  receive 
further  evidence.— Gross  v.  Watts  (Mo.)  30. 

I   3.    ArgniBMits  and  oondnet  of  oonnaeL 

•CJorrection  by  the  court  of  improper  remarks 
of  an  attorney  in  argument  hold  suflScient — 
American  Storage  &  Moving  Ca  t.  Harding 
(Mo.  App.)  484. 

f   4.    Taking  case  or  qnestton  fvoai  Jnrir. 

•Where  the  question  in  issue  is  defentfanrs 
negligence,  and  plaintiff  fails  to  establish  any 
ncRligence,  the  court  should  direct  a  verdict  for 
defendant. — Brunson  v.  Southweetem  Develop- 
ment Co.  (Ind.  T.)  693. 

•While  the  better  practice  is  to  set  forth  the 
specific  ground  in  a  motion  for  a  peremptory 
instruction,  it  is  not  essential.- Taylor  ▼.  South- 
erlaiid  (Ind.  T.)  874. 
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*A  matter  atwnt  which  there  is  no  contro- 
versy in  the  evidence  should  not  be  left  to  the 
jury.— Hall  t.  Louisville.  H.  &  St.  -L.  Ry.  Co. 
(Ky.)   276. 

•The  credibility  of  evidence  in  an  action 
against  a  carrier  for  loss  of  freight  which  ex- 
plains the  bill  of  lading  received  by  the  ship- 
per and  the  waybills  which  went  with  the 
beigbt  is  for  the  Jury.— Mussellam  v.  Cincinnati, 
NrO.  &  T.  P.  Ry.  Co.  (Ky.)  337. 

*In  an  action  against  the  initial  and  connect- 
ing carriers  for  loss  of  freieht,  the  credibility 
of  testimony  explaining  a  written  receipt  of  the 
freight  and  an  acknowledgment  of  the  loss  of 
a  part  thereof  keU  for  the  jury.— Mussel- 
lam V.  CincinnaU,  N.  O,  &  T,  P.  Ry.  Co.  (Ky.) 
887. 

•Where  in  a  personal  injury  action  there  is 
any  evidence  that  the  injury  is  permanent,  the 
question  is  for  the  jury. — Owensboro  City  R. 
Co.  V.  Robertson  (Ky.)  707. 

•A  peremptory  instruction  heJd  properly  re- 
fused; the  evidence  being  conflicting. — Scott 
County  Milling  Co.  v.  St  Louis,  I.  M.  &  S.  R. 
Co.  (Mo.  App.)  924. 

•On  demurrer  by  defendant  to  evidence,  the 
facts  most  favorable  to  plaintiff  will  be  accept- 
ed as  the  facts  in  the  case  where  they  are  sup- 
ported by  substantial  evidence. — ^Fassbinder  ▼. 
Missouri  Pac.  Ry.  Co.  (Mo.  App.)  1164. 

•A  motion  for  peremptory  instructions  is  not 
within   the   courts   discretion,   but   presents   a 

auestion  whether  there  is  any  determinative  evi- 
ence  on  which  the  jury  must  base  a  verdict  for 
the  party  producing  it. — Norman  v.  Southern 
Ry.  Co.  (Tenn.)  1088. 

•Where  there  is  no  controversy  as  to  anv  ma- 
terial fact,  the  court  may  instruct  a  verdict.— 
Norman  v.  Southern  Ry.  Co.  (Tenn.)  1088. 

•Where,  in  an  action  for  death  of  a  servant, 
the  evidence  was  uncontradicted  and  showed  as 
a  matter  of  law  that  he  assumed  the  risk,  a  ver- 
dict was  properly  directed  for  defendant. — Nor- 
man v.  Southern  Ry.  Co.  (Tenn.)  1088. 

•The  question,  on  undisputed  oral  testimony, 
of  whether  one  was  an  independent  contractor, 
held  for  the  court.— Smith  v.  Humphreyvllle 
(Tex.  Civ.  App.)  495. 

I  6.    Inatmotiona   to    Jury— ProTlaee    of 
oonvt  sad  Jury  In  generAl. 

•An  instruction  in  an  action  for  injuries  sus- 
tained in  being  thrown,  while  attempting  to 
alight,  against  the  iron  rod  of  a  passenger  coach 
platform  by  a  jerk  of  the  train,  held  not  errone- 
ons  in.  that  it  assumed  defendant  was  guilty  of 
negligence,  and  should  have  stated  that,  if  de- 
fendant "negligently"  started  its  train,  etc.^ 
St.  Louis,  I.  M.  &  S.  R,  Co.  V.  Price  (Ark.)  167. 

•In  an  action  for  injuries  to  an  employ^,  an 
instruction  hdd  properly  refused  because  it  as- 
sumed a  disputed  fact.— Western  Coal  &  Mining 
Co.  V.  Bums  (Ark.)  53.5. 

It  la  error  for  the  conrt  to  instruct  that 
the  jury  ought  to  award  punitive  damages  in 
the  event  that  it  finds  grounds  therefor. — 
Louisville  &  N.  R.  Co.  v.  Cottengim  (Ky.) 
280, 

In  an  action  against  a  street  railway  compa- 
ny for  injuries  to  a  pedestrian  struck  by  a  car, 
an  instruction  held  not  erroneous  as  assuming 
a  fact.— Xiouisville  Ry.  Co.  v.  Hofgesand  (Ky.) 
361. 

•An  instruction  held  not  prejudicial  when  con- 
sidered as  •  whole.— Carmlcal  v.  Cannical  (Ky.) 
1037. 

*In  an  action  by  a  servant  for  injuries  result- 
ing from  defective  appliances  furnished  by  de- 
fendant master,  an  instruction  held  properly  re- 


fused as  being  on  the  weight  of  evidence.— Zeis 
V.  St.  Louis  Brewing  Asa'n  (Mo.)  99. 

*In  an  action  for  goods  sold,  an  instmctioa 
held  properly  refused  because  omitting  an  issue. 
— Hayward  Lumber  Co.  v.  Cox  (Tex.  Civ.  App.) 
403. 

In  an  acticm  for  a  brakeman's  death,  request- 
ed instructions  held  not  erroneously  refused 
where,  by  reason  of  charges  already  given,  to 
have  given  them  would  have  unduly  emphasized 
the  issues  embraced  thprein,  and  subjected  the 
charge  to  criticism  as  being  on  the  weight  of 
evidence.— Galveston,  H.  &,  N.  Ry.  Co.  v.  Wal- 
lis  (Tex.  Civ.  App.)  41& 

*A  charge  in  an  action  for  the  death  of  a 
person  held  not  erroneous  as  assuming  facts 
in  issue.— Missouri,  K.  &  T.  Ry.  Ck>.  of  Texas 
V.  Carter  (I'ex.  Civ.  App.)  910. 

I  0.    —  Necessity  and  snbjeot-matter. 

•In  an  action  against  a  railroad  for  injuries 
to  an  employs,  the  court  held  to  have  properly 
limited  certain  testimony  to  the  contradiction 
of  •  witness. — Brents  v.  LiOuisviUe  &  N.  R.  Co. 
(Ky.)  961. 

•In  an  action  against  a  railway  company  for 
injuries  from  bein^  struck  by  a  piece  of  ice 
kicked  from  a  passing  train  by  a  brakeman,  a 
refusal  to  explain  the  term  "acting  within  the 
scope  of  his  employment,"  as  used  in  the  in- 
structions, held  proper.— Maysville  &  B.  S.  R. 
Co.  V.  Willis  (Ky.)  1016. 

I  7.  —  Form,     reqnlsltea,     and     aufi- 
oleney. 

•In  an  action  for  injuries  to  an  employ^  in 
consequence  of  defective  appliances,  an  instruc- 
tion held  not  misleading  m  view  of  other  in- 
structions.—Western  Coal  &  Mining  Co.  v. 
Burns  (Ark.)  635. 

•The  court  in  Its  instructions  should  not  tell 
the  jury  that  the  burden  of  proof  is  on  one  of 
the  parties,  or  that  the  presumption  of  law  is 
against  him,  but  the  instructions  should  be  so 
framed  as  to  indicate  the  burden  of  proof  with- 
out specially  referring  to  it.— Mussellam  v.  Cin- 
cinnati, N.  O.  &  T.  P.  Ry.  Co.  (Ky.)  337. 

Instruction  in  garnishment  held  not  erroneous 
as  singling  out  evidence.— Citizens  Sav.  Bank 
V.  Boswell  (Ky.)  1014. 

I  8.     —  AppUoablUty  to  pleadings  and 
e-videnoo. 

•In  an  action  for  injuries  received  while  plain- 
tiff was  attempting  to  board  a  car,  held,  not 
error  not  to  predicate  an  instruction  upon  the 
idea  that  those  in  charge  of  the  car  knew  that 
the  plaintiff  undertook  to  board  the  car. — Padu- 
cah  Traction   (3o.  v.   Burradell  (Ky.)   709. 

A  requested  instruction,  not  based  on  the 
evidence,  is  properly  refused. — Maysville  &  B. 
S.  R.  Co.  V.  Wfllis  (Ky.)  1016. 

•In  an  action  by  a  servant  for  injuries  result- 
ing from  defective  appliances  furnished  by  de- 
fendant master,  an  instruction  held  properly  re- 
fused as  ignoring  certain  evidence.— Zeis  v.  St 
Louis  Brewing  Ass'n  (Mo.)  99. 

•In  an  action  for  the  negligent  death  of  a 
child,  an  instmction  as  to  plaintiff's  right  to  re- 
cover held  properly  refused. — Cytron  v.  St 
Louis  Transit  Co.  (Mo.)  100. 

•In  an  action  against  a  railroad  for  killing 
a  cow,  where  the  proof  shows  that  the  cow  en- 
tered the  right  of  way  over  an  admittedly  de- 
fective cattle  guard,  held  not  error  to  fail  to  de- 
fine a  legal  fence  by  instmction. — Sowders  v.  St 
Louis  &  S.  F.  R.  (3o.  (Mo.  App.)  1122. 

•An  instruction  held  erroneous  since  it  Ignor- 
ed the  defense  and  evidence  on  the  part  of  the 
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defendant— Kirchener  r.  Concord  Inr.  Co.  (Mo. 
App.)  1127. 

•In  an  action  b^  an  architect  for  superintend- 
inc  the  construction  of  a  building,  an  instruc- 
tion heli  erroneous  because  withdrawing  an  is- 
sue from  the  jury.— Loftus  v.  Green  (Tex.  Clr. 
App.)  386. 

*It  is  not  error  to  refuse  a  charge  containing 
an  abstract  principle  of  law  without  informing 
the  jury  of  its  application  to  the  issues. — Hay- 
ward  Lumber  Co.  v.  Cox  (Tex.  CSv.  App.)  4(S. 

In  an  action  for  goods  sold,  an  instruction 
held  properly  refused  because  omitting  an  issue. 
— Hayward  Lumber  Co.  v.  Cox  (Tex.  Civ.  App.) 
403. 

*Tbe  substance  of  an  issue  need  only  be  prov- 
ed to  authorize  its  being  presented  to  tlie  jury 
by  a  charge.— Texas  &  N.  O.  R.  Co.  v.  Scarbor- 
ough (Tex.  Civ.  App.)  406. 

In  an  action  against  a  railroad  company  for 
the  death  of  one  struck  by  a  train  while  rescu- 
ing a  third  person  from  being  killed  by  the  same 
train,  the  court  properly  submitted  an  issue. — 
Texas  &  N.  O.  R.  Go.  v.  Scarborough  (Tex.  CSv. 
App.)  408. 

In  an  action  against  a  railroad  company  for 
the  death  of  one  struck  by  a  train,  an  instruc- 
tion hdd  not  objectionable  as  not  conforming  to 
the  petition.— Texas  &  N.  O.  R.  Co.  v.  Scarbor- 
ough (Tex.  Civ.  App.)  408. 

*A  charge  on  a  phase  of  contributory  negli- 
gence not  allef[ed  in  the  answer  in  a  personal 
injury  action  is  properly  refused. — Chicago,  R. 
I.  &  P.  Ry.  Co.  V.  Stillwell  CTex.  Civ.  App.) 
1071. 

*A  request  for  an  instruction  not  warranted 
by  the  evidence  is  properly  refused. — Bollinger 
V.  McMinn  (Tex.  Cfv.  App.)  1079. 

i  9.    —  Re^nMts  or  prayers. 

*It  is  not  errw  to  refuse  instructions  covered 
by  those  given.— Western  Coal  &  Mining  Co.  v. 
Bums  (Ark.)  (i35. 

*It  is  not  error  to  refuse  a  request  to  charge 
fully  covered  by  instructions  given.— Midland 
Valley  R.  Co.  v.  Hamilton  (Ark.)  640. 

*It  is  not  error  to  refuse  requested  instruc- 
tions when  they  are  in  effect  given  by  the  court 
in  different  language.— Atoka  Coal  ft  Mining  Co. 
V.  Miller  (Ind.  T.)  555. 

In  an  action  for  converting  cotton  seed  bulls, 
held  error  to  refuse  an  instruction  containing 
a  clear  statement  of  the  issues.- Purcell  Cotton 
Seed  Oil  Mills  v.  Bell  (Ind.  T.)  944. 

*A  requested  instruction  in  an  action  for  the 
overflow  of  the  plaintiffs'  lands  held  substan- 
tially covered  by  an  instruction  given.— Louis- 
ville &  N.  B.  Co.  V.  Ponder  (Ky.)  279. 

'Where  the  court  in  its  instructions  properly 
used  the  word  "negligence,"  the  failure  to  de- 
fine it,  in  the  absence  of  a  request  therefor,  was 
not  error.- South  Covington  &  C.  St.  Ry.  Co.  v. 
Brown  (Ky.)  703. 

*In  an  action  to  recover  for  trees  alleged  to 
have  been  cut  from  plaintiffs'  land,  instructions 
given  as  to  adverse  possession  held  to  fully 
recognize  the  principles  involved  in  requested 
instructions,  and  hence  it  was  not  error  to  re- 
fuse such  requests*— Mclntire  v.  Stacy  (Ky.) 
969. 

*Litigant  Jield  not  entitled  to  object  that  cor- 
rect instructions  were  inadequate,  where  he  of- 
fered no  additional  instructions  in  lieu  thereof. 
—Louisville  &  N.  R.  Co.  v.  Simrall's  Adm'r 
(Ky.)  1011. 

*Wbere  in  the  trial  of  a  cause  all  propositions 
of  law  applicable  to  the  case  have  been  sub- 


mitted to  the  jury,  it  is  not  error  to  refnse  an 
instruction  which  is  a  repetition  of  those  al- 
ready given. — CytioB  t.  St  Louis  Transit  Co. 
(Mo.)  109. 

*The  court  is  not  required  to  instruct  the  jury 
on  its  own  motion  nnder  Rev.  St.  1899,  |  74S 
[Ann.  St  1906,  p.  733],  providing  that  the  conrt 
may  of  its  own  motion  give  instmctions. — Sow- 
ders  ▼.  St  Lonls  &  S.  F.  R.  Co.  (Mo.  App.) 
1122. 

*Where  plaintltF  requests  no  instmction,  it  is 
not  error  for  the  court  to  refuse  to  instruct  tot 
him  at  defendant's  request;  the  right  of  either 
party  to  move  the  court  to  give  instructions, 
granted  by  Rev.  St  1890,  |  7^  (Ann.  St  1906, 
p.  733],  being  a  personal  privilege  which  he  may 
waive.— Sowdera  v.  St  Louis  tt  8.  F.  R.  Co. 
(Mo.  App.)  1122. 

*Where  plaintiff  fails  to  ask  any  instructions, 
it  is  not  error  to  decline  to  require  him  to  do 
BO,  and  to  decline  to  instruct  from  plaintitTs 
standpoint  on  its  own  motion,  even  though  re- 
quested ore  tenus  to  do  so  by  defendant — 
iSlarion  T.  St  Louis  &  8.  F.  Ry.  Go.  (Mo.  App.) 
1125. 

*Where  a  charge  submits  the  defensive  mat- 
ters pleaded  bv  defendant,  and  directs  the  ju- 
ry, if^any  of  tnem  are  proved,  to  find  in  its  fa- 
vor, special  charges  should  be  requested  to  sup- 
ply any  omissions.— Texas  &  N.  O.  R.  Co.  v. 
Soarborough  (Tex.  Civ.  App.)  408. 

*An  erroneous  instruction  with  reference  to 
plaintiff^s  right  to  recover  certain  land  by  vir- 
tue of  possession  of  a  portion  of  the  land  in- 
closed held  sufficient  as  a  request  for  an  instruc- 
tion on  such  issue  as  to  the  land  inclosed.— Mc- 
Adams  v.  Hooks  (Tez.  Civ.  App.)  482. 

•The  refusal  to  give  •  charge  covered  by  one 
given  is  not  erroneous. — Commerce  Milling  & 
Grain  Go.  t.  Gowan  (Tex.  Civ.  App.)  916. 

•It  is  not  error  to  refuse  a  charge  covered  by 
the  charge  given. — Chicago,  B.  I.  *  P.  Ky,  Co. 
V.  Stillwell  (Tex.  Civ.  App.)  1071. 

•In  an  action  for  damages  caused  by  mainte- 
nance of  nuisance  incident  to  construction  and 
operation  of  railroad,  defendant  held  not  en- 
titled to  requested  instruction  in  view  of  instruc- 
tions given.— St  Louis,  S.  F.  &  T.  Ry.  Co.  r. 
Payne  (Tftx.  Civ.  App.)  1077. 

I  lO.   —  Objeotloas  and  exeeptloiia. 

*A  general  objection  to  an  instruction  as  to 
the  care  required  by  a  carrier  of  passengers  held 
insufficient  to  present  to  the  attention  of  the 
trial  court  the  objection  that  the  requirement 
that  the  carrier  "must  be  extremely  careful"  was 
incorrect— Midland  Valley  R.  Co.  v.  Hamilton 
(Ark.)  540. 

111.  —  Oonstmotlon  and  opera tiom. 

•An  improper  instruction  on  exemplary  dam- 
ages in  a  death  action  held  cured  by  another  one 
given.— St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Stamps 
(Ark.)  1114. 

•An  instruction  in  trespass  to  try  title  heU, 
in  connection  with  an  instruction  referred  to  by 
it,  not  misleading.— Thayer  v.  Clark  (Tex.  Civ. 
App.)  196. 

•A  charge  in  an  action  for  the  death  of  a 
person  hcla  not  prejudicial  in  view  of  others 
given.— Missouri,  K.  &  T.  Ry.  Go.  of  Texas  ▼. 
Carter  (Tex.  Civ.  App.)  910. 

•An  instruction  in  a  personal  injury  action 
held  not  erroneous  for  ignoring  defendant's  plea 
of  contributory  negligence  where  tltat  defense 
was  treated  in  another  instmction.-<!hicago,  R. 
I.  &  P.  Ry.  Co.  V.  Bums  (7«x.  CiT.  App.)  1081. 
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I  IS.  (hiBtodr.  a«B«Iset,  Mid  dellbevatioas 
of  Jury. 

*It  was  not  an  abuae  of  discretion  for  the 
court  to  remove  the  jury  while  defendant's  at- 
torney wag  endeavoring  as  a  part  of  his  argn- 
ment  of  the  law  to  brine  before  the  jury  the 
facts  in  another  case,  with  the  comments  of  the 
Sapreme  Court  thereon.— Gulf,  B.  &  K.  C.  By. 
Co.  T.  Harrison  (Tex.  CTt.  App.)  899. 

That  a  jury  remained  in  retirement  ooly  10 
minutes  before  returning  their  verdict  was  in- 
sufficient to  impeach  or  weaken  it.— Gulf,  B.  & 
K.  C.  Ry.  Co.  V.  Harrison  (Tex.  Civ.  App.)  399. 

1 18.   Tri«I  hy  oevrt. 

*A  party  may,  after  th«  court  trying  the  cause 
without  a  jury  has  made  his  findings,  request 
additional  findings.— Rogers  v.  Ayers  (Tenn.) 
521. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

Se«  "Attachment."  |  4. 

TROVER  AND  CONVERSION. 

Amendment  of  pleadings  in  action  for  conxer- 
sion,  see  "Pleading."  t  6. 

Conversion  of  mortgaged  chattels,  see  "Chattel 
Mortgages,"  i  3. 

Harmless  error  in  action  for  conversion,  see 
"Appeal  and  Error,"  §  22. 

Requests  for  instructions  in  action  for  conver- 
sion, see  "Trial,"  I  9. 

I    1.    Aetlons. 

*In  an  action  for  conversion,  no  demand  for 
the  property  need  be  shown;  the  act  of  conver- 
sion being  an  assertion  of  ownership.— Purcell 
Cotton  Seed  Oil  Mills  v.  Bell  (Ind.  T.)  944. 

*In  an  action  for  converting  cotton  seed  hulls, 

Jilaintiffs  could  show  the  payment  of  the  price 
or  the  hulls  to  show  their  ownership  and  right 
to  possession. — Purcell  Cotton  Seed  Oil  Mills  v. 
Bell  (Ind.  T.)  944. 

'Evidence  held  auSicient  to  show  the  conver- 
•ion  of  a  car  load  of  cotton  seed  hulls  by  de- 
fendant.—Purcell  Cotton  Seed  Oil  Mills  v.  Bell 
(Ind.  T.)  944. 

*In  order  to  maintain  an  action  for  conver- 
sion plaintiff  must  have  had  possession  or  the 
right  to  possession  of  the  property  at  the  time 
of  convenion.— Oolden  v.  Moore  (Mo.  App.)  481. 

TRUSTS. 

ChariUble  trusts,  aee  "Charities." 

Creation  by  will,  see  "Wills,"  |  4.^ 

Effect  of  tmst  on  limitation,  see  "Limitation 

of  Actions,"  f  2. 
Place  of  taxation  of  trust  estate,  see  "Taxa- 
tion," i  3. 
Trust  deeds,  see  "Chattel  Mortgages";    "Mort- 
gages." 

f    1.    Oreatloat,  «datonoe,  and  TsUdity. 

A  surety  on  the  purchase-money  notes,  who 
paid  them  and  took  a  conveyance  of  the  premises 
in  his  own  name,  hdd  to  take  only  the  right  of 
the  vendor  to  hold  the  land  as  security  for  his 
debt— Stnbbs  t.  Pitts  (Ark.)  1110. 

Evidence  in  action  by  purchaser  of  land 
against  surety  who  paid  notes  for  purchase  price 
to  enforce  constructive  trust  in  land  held  to 
sustain  finding  that  there  was  no  agreement 
that  surety  shonld  have  land  on  itayment. — 
Stubbs  y.  Pitta  (Ark.)  1110. 

A  purchaser  held  to  hold  title  in  trust  for  the 
equitable  owner.— Tye  v.  Manley  (Ind.  T.)  636. 


A  husband  Iteld  entitled  to  recover  an  equita- 
ble proportion  of  the  price  paid  for  land  deed- 
ed to  his  wife.— Brooks  v.  Brooks  (Ky.)  392. 

I  X.    ComatrueUoa  and  operation. 

A  conveyance  by  a  husband  and  wife  of  prop- 
erty held  m  trust  by  a  third  person  for  the  wife 
held  to  pass  title. — Bernheim  v.  Heyman  (Ky.) 
388. 

I  3.    Appointmemt,      qnallfioatloa,      aad 
tennre  of  trustee. 

*Where  a  trustee  with  power  to  sell  land  de- 
clined to  act,  the  court  had  power  to  appoint 
a  new  trustee  with  all  the  powers  which  the  will 
vested  in  the  nominated  trustee. — Whallen  v. 
Kellner  (Ky.)  1018. 

*Tbe  interest  of  contingent  remaindermen  dur- 
ing the  existence  of  a  preceding  life  estate 
held  represented  by  the  life  tenants,  so  that  such 
remaindermen  were  not  necessary  parties  to  a 
suit  for  the  appointment  of  a  new  trustee  and 
for  a  sale  of  tne  proper^. — Whallen  v.  Kellner 
(Ky.)  1018. 

Where  testatrix  bequeathed  a  legacy  to  a  trus- 
tee fpr  an  incompetent,  a  designation  of  the  trus- 
tee as  the  beneficiary's  "committee"  was  equiva- 
lent to  a  designation  as  trustee. — Boreing  v. 
Paris  (Ky.)  1022. 

Succeeding  trustees  under  a  general  appoint- 
ment held  entitled  to  recover  from  the  executors 
of  a  former  trustee  and  hold  all  the  funds  be- 
longing to  the  cestui  que  trust  however  be- 
queathed to  him.— Boreing  v.  Paris  (Ky.)  1022. 

I  4.    XanaKoiBoat  aad  disposal  of  tmst 
property. 

Land  devised,  and  owned  subject  to  a  widow's 
dower,  to  certain  infants  in  fee,  held  subject 
to  a  judicial  sale  for  reinvestment,  both  under 
the  will  and  under  Civ.  Code  Prac.  §  491.— Cur- 
rey's  Guardian  v.  Monsch's  Guardian  (Ky.) 
313. 

*A  deed  by  a  substituted  trustee  held  to  divest 
the  devisees,  ascertained  and  contingent,  of  all 
the  title  to  the  land.— Whallen  v.  Kellner  (Ky.) 
1018. 

{  S.    Aeoovatins    aad    oompoaaatloa    of 
trasteo. 

Ky.  St  1903,  il  3870,  3872,  3874,  held  not 
to  interfere  with  the  jurisdiction  of  equity  to 
settle  fiduciaries'  accounts  and  reqnire  the  pay- 
ment of  trust  funds  to  their  successors.- Bore- 
ing V.  FarU  (Ky.)  1022. 

Where  execotoi*  of  a  deceased  trustee  failed 
to  account  no  demand  or  affidavit  under  Ky.  St. 
1903,  If  3870,  3872,  3874,  was  required  to  be 
filed  with  such  executors  by  succeeding  trustees 
before  suit  brought  to  compel  the  executors  to 
account— Boreing  v.  Paris  (Ky.)  1022. 

Where  a  trustee  of  an  alleged  incompetent 
purchased  a  horse  from  him  and  kept  the  pur- 
chase price  as  his  trustee,  and  died  without  ac- 
connting,  his  executors  were  properly  charged 
with  the  price  with  6  per  cent  interest— Bore- 
ing V.  Paris  (Ky.)  1022. 

Ky.  St  1903,  I  3884,  held  not  applicable  to 
an  action  to  compel  the  executors  of  the  de- 
ceased trustee,  who  had  failed  to  account  before 
death,  to  file  an  account,  brought  within  a  year 
after  the  trustee's  death  and  the  qualification 
of  the  executors.— Boreing  v.  Paris  (Ky.)  1022. 

Where  a  tmstee  failed  to  account  before  he 
died,  his  executors  were  properly  charged  with 
interest  from  the  date  of  his  death  to  the  date 
of  the  judmient  on  the  accounting  by  them.— 
Boreing  v.  Paris  (Ky.)  1022. 

I   6.   EatabllshaieBt  aad  eaforocaieat  of 
tvast. 

*A  county  treasurer  htid  not  entitled  to  re- 
cover school  warrants  of  the  receiver  of  a  bank 
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on  the  ground  that  they  were  purchased  with 
pablic  funds  in  the  receiver's  liands,  where  it 
was  not  shown  that  any  of  the  pubiic  funds 
were  received  by  the  receiver.— Hill  t.  Miles 
(Ark.)  188. 

*The  heirs  of  the  mother  of  the  grantee  of 
certain  land  held  barred  by  laches  to  claim 
that  the  grantor  held  the  land  in  trust  for  the 
mother. — Williams  v.  Rlsor  (Ark.)  547. 

A  surety  of  a  purchaser  of  real  estate,  who 
pays  the  purchase-money  notes  and  takes  pos- 
session of  the  premises,  held  required  to  account 
for  the  profits  to  the  heirs  of  tne  deceased  pur^ 
chaser.— Stubbs  v.  Pitts  (Ark.)  1110. 

The  rights  of  minor  children  to  the  rents  of 
the  homestead  after  the  death  of  their  father 
and  while  in  the  possession  of  a  third  person, 
determined.— Stubbs  v.  PitU  (Ark.)  1110. 

A  conveyance  by  a  husband  and  wife  of  land 
held  by  a  third  person  in  trust  for  the  wife  held 
to  pass  title  as  against  the  objection  that  the 
legal  title  remained  in  the  third  person. — Bern- 
helm  T.  Heyman  (Ky.)  388. 

Plaintiflfg  right  to  recover  an  equitable  pro- 
portion of  the  purchase  price  of  land  held  not 
barred  by  limitation.— Brooks  t.  Brook*  (Ky.) 
392. 

UNDERTAKINGS. 

See  "Bonds." 

UNDISCLOSED  AGENCY. 

See  "Principal  and  Agent."  |  3. 

UNDUE  INFLUENCE. 

In  procurinx  release,  lee  "Release,"  |  1. 

UNITED  STATES. 

Courts,  see  "Courts,"  |  6 ;  "Removal  of  Cattaea." 
Indians,  see  "Indians." 

UNLAWFUL  DETAINER. 

See  "Forcible  Ktatry  and  Detainer." 
To    recover    demised    premises,   see    "Landlord 
and  Tenant,"  |  4. 


USURY. 


Presumptions  on  appeal  on  issue  of,  see  "Ap- 
peal and  Error,"  %  17. 


i    1. 


oontraota    and    tnuiaae- 


Uavriona 
tions. 

An  allegation  as  to  the  scienter  of  usury  held 
sufficient.— Wagoner  Nat.  Bank  v.  Welch  (Ind. 
TO  610. 

*An  instruction  authorizing  the  jury  to  de- 
termine an  issue  of  usury  solely  by  their  de- 
termination as  to  whether  defendant  collected 
money  on  a  certain  cotton  contract  held  error. 
— Ardmore  Loan  &  Trust  Co.  v.  Dillard  (Ind. 
T.)  814. 

•A  contract  not  nsurious  when  made  cannot 
be  rendered  usurious  by  subsequent  transac- 
tioiis.— Ardmore  Loan  &  Trust  Co.  ▼.  Dillard 
(Ind.  T.)  814. 

A  stipulation  In  a  mortgage  that  the  mort- 
gagee is  to  have  the  rent  or  the  property  as  in- 
terest held  a  device  against  usury,  and  the  mort- 
gagee should  be  charged  with  reasonable  rent 
and  credited  with  interest  at  6  per  cent — Sebree 
V.  Thompson  (Ky.)  781. 


f  S.    FMMltlea  wad  f  orCeitmea. 

*Under  Rev.  St.  C.  S.  |  5198  [U.  S.  Comp. 
St.  1901,  p.  3493],  where  a  note  is  given  for  a. 
sum  in  excess  of  the  amount  actually  received 
and  proper  interest  thereon,  a  forfeiture  of  the 
entire  interest  on  the  loan  is  warranted. — Wac 
oner  Nat  Bank  y.  Welch  (Ind.  T.)  610. 

VACATION. 

Of  particKlar  acta,  inttrumenU,  or  proceedingi. 
See  "Attachment,"  I  3;  "Execution,"  f  3: 

junction,"  i  4;    ''Judgment"  II  1,  4. 
Sale  on  execution,  see  "Execution,"  |  4. 


In- 


VACCINATION. 

Judicial  notice  as  to  efficiency,  see  "Evidence," 
II. 

Of  school  children,  see  "Schools  and  School  Dis- 
tricts," I  1. 

VALUE. 

Limits  of  Jurisdiction,  see  "Appeal  and  EIr- 
ror,"  i  2. 

VARIANCE 

Between  pleading  and  proof  in  action  for  price 
of  goods  sold,  see  "Sales,"  {  7. 

Between  pleading  and  proof  in  civil  actions,  see 
"Pleading,"  |  9. 

Between  pleading  and  proof  in  criminal  prose- 
cution*, see  "Indictment  and  Information," 
I  0. 

VENDOR  AND  PURCHASER. 

See  "Sales." 

Adverse  possession  of  land  under  contract  for 
purchase,  see  "Adverse  Possession,"  |  1. 

Estoppel  to  object  to  delivery  of  title  bond,  see 
"E&toppel,"  I  2. 

Mortgages  distinguished  from  sales,  see  "Mort- 
gages," I  1. 

Purchaser  at  judicial  sale,  see  "Judicial  Sales." 

Purchasers  of  property  fraudulently  conveyed, 
see  "Fraudulent  Conveyances,"  i  2. 

Beqairements  of  statute  of  frauds,  see  "Frauds, 
Statute  of,"  I  3. 

Purchasers  at  sale  under  attachment  see  "At- 
tachment" f  2. 

Sales  by  or  to  Indians,  see  "Indiana."  |  1. 

Sale  of  land  adversely  held,  see  "C!hamperty 
and  Maintenance." 

Specific  performance  of  contract,  see  "Specific 
Performance." 

I    1.    Requisites  and  Talldlty  «f  epntraot. 

*A  contract  for  the  sale  of  land  is  not  afTect- 
ed  by  misrepresentations  made  by  the  purchas- 
er but  not  relied  upon  by  the  vendor. — Arka- 
delphia  Lumber  Qo.  ▼.  Thornton  (Ark.)  169. 

*An  absent  landowner's  agent  held  not  en- 
titled to  claim  to  have  been  deceived  by  the  pnr- 
chaser's  representations  as  to  the  extent  of  the 
timber,  so  as  to  defeat  specific  performance  ot 
the  owner's  contract  to  sell. — Arkadelphia  Lum- 
ber Co.  V.  Thornton  (Ark.)  168. 

I   2.    Comstrnotlom  aad  aperatlam  of  «aa> 

tract. 

*The  original  vendor  of  land  under  executory 
contract  retains  the  legal  title  only  to  secure 
the  payment  of  the  unpaid  purchase  money.— 
Brown  v.  C^anterbury  (Tex.)  1055. 

I  3.    Performanee  of  eontraet. 

*T7nder  the  facts,  heU,  equity  will  prevent  de- 
fendant from  claiming  a  forfeiture  of  plaintiiTa 
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option  under  a  rental  contract  to  parchaie  land. 
—Bowman  ▼.  Banks  (Ark.)  200. 

*Part  of  land  sold  to  defendants  havinc  been 
since  sold  to  pay  their  grantors'  ancestor's  obli- 
gation, held  defendants  are  entitled  to  a  credit 
for  the  actual  value  of  the  part  sold. — Johnson 
V.  Brersole  (Ky.)  1026. 

I  4.     Rlckta   and   UablUtles   «f   parties. 

*A  holder  of  a  bond  for  title  to  land  has  an 
equitable  estate  in  the  land,  descendible,  devis- 
able, and  alienable  by  deed,  subject  only  to  the 
rights  of  the  vendor.— Roach  v.  Richardson 
(Ark.)  688. 

'Where  a  contract  for  the  sale  and  pnrcbaae 
of  real  estate  is  made,  the  vendor  is  a  trustee 
for  the  purchaser  who  holds  the  equitable  title, 
though  the  price  is  not  paid.— Stubbs  v.  Pitts 
<Ark.)  JllO. 

A  surety's  payment  of  a  note  executed  by 
himself  and  a  purchaser  of  land  for  the  price 
held  not  to  divest  the  rights  of  the  pnrcbaser  or 
his  heirs.— Stubbs  v.  Pitts  (Ark.)  1110. 

*A  conveyance  of  the  fee  by  a  landlord,  by 
operation  of  law,  transfers  all  the  rent  there- 
after accruing  to  the  grantee. — Taylor  v.  South- 
erland  (Ind.  T.)  874. 

An  obligee  in  a  title  bond  held  required  to  sea- 
sonably assert  his  rights  under  a  secret  trust 
created  at  the  time  he  assigned  the  bond  to  a 
son.— Sheflteld  y.  Hurst  (Ky.)  3S0. 

*Actual  notice  to  a  purchaser  of  land  of  a 
claim  against  his  grantor's  title,  dispenses  with 
any  detect  in  such  respect  in  the  constructive 
notice  of  the  records. — Gross  v.  Watts  (Mo.)  30. 

•A  purchaser  is  bound  with  constructive  no- 
tice of  all  recorded  instruments  and  the  recitals 
therein  lying  within  his  chain  of  title:  but  a 
deed  or  instrument  lying  outside  of  the  pur- 
chaser's chain  of  title  imports  no  notice  to  him. 
—Gross  T.  Watts  (Mo.)  30. 

*Where  one  forged  a  deed  to  himself  and 
placed  it  on  record,  and  then  conveyed  to  a 
third  party  without  notice  of  the  forgery,  it 
did  not  convey  a  good  title  merely  because  the 
record  showed  title  in  the  forger. — Gross  v. 
Watte  (Mo.)  30. 

Subsequent  purchasers  cannot  acquire  greater 
interests  than  passed  between  the  original  par- 
ties to  an  ambiguous  deed,  unless  the  sub- 
sequent {>urcliasers  are  innocent  purchasers  for 
value  without  notice' that  the  language  was  not 
used  in  its  usual  and  commonly  accepted  mean- 
ing.—West  V.  Hermann  (Tex.  Civ.  App.)  428. 

*A  grantee  acquires  no  interest  as  against  a 
prior  unrecorded  deed  of  which  he  has  notice. — 
Parks  V,  Worthington  (Tex.  Civ.  App.)  921. 

S   B.    Boaaedlea  of  Tender. 

*The  laws  of  this  state  will  govern  the  righta 
of  nonresident  heirs  of  an  intestate  who  was 
a  nonresident  in  an  action  brought  by  them 
against  a  resident  defendant  on  notes  given  the 
intestate  for  the  purchase  price  of  land  in  this 
state  and  to  enforce  a  lien  thereon. — Chisholm 
T.  Crye  (Ark.)  107. 

lAches  in  failing  to  secure  the  appointment 
of  an  administrator  prior  to  the  attainment  of 
majority  of  the  youngest  heir  of  an  intestate 
held  not  to  affect  the  obligation  of  the  maker  of 
a  note  which  was  given  to  the  intestate  during 
her  lifetime  for  the  purchase  price  of  certain 
land,  but  to  render  the  rights  of  the  adult  heirs 
inferior  to  a  mortgagee  who  had  no  notice  of  a 
vendor's  lien. — Chisholm  v.  Crye  (Ark.)  167. 

*The  purchase  money  until  paid  is  a  lien  on 
the  equitable  estate  of  the  purchaser,  and  by  the 
enforcement  of  the  lien  the  equitable  estate  of 
the  purchaser  tanj  be  sold.- Stubbs  v.  Pitts 
(Ark.)  1110. 


*The  purchaser  of  land  at  an  execution  sale 
under  a  judgment  obtained  by  the  vendor  of  the 
land  for  the  purchase  money  held  to  take  the  ti- 
tle of  the  vendees,  and  also  the  legal  title  re- 
maining in  the  vendor,  to  secure  the  debt,  al- 
though the  vendees  had  prior  thereto  conveyed 
part  of  the  land.— Brown  ▼.  Canterbury  (Tex.) 

I    6.    Remedies   of  pnrohaser. 

*A  purchaser  of  land  held  entitled  to  recov- 
er the  portion  of  the  purchase  money  represent- 
ing the  value  of  the  part  of  the  land  over  which 
pnblic  highways  lie.— R.  W.  Kevil  &  Sons  T. 
WUford,  Stunston  &  Co.  (Ky.)  348. 

VENUE. 

Liability  of  clerk  of  court  for  failure  to  trans- 
mit record  on  change  of  venue,  see  "Clerks  of 
Court." 

{   1.    Xat«re  vr  miUeet  of  action. 

An  action  on  an  award  of  arbitrators  appoint- 
ed as  provided  in  a  fire  policy  may  be  brought 
in  the  county  where  the  award  was  made,  and 
the  property  was  aituated,  though  the  policy 
was  made  elsewhere.— German  Ins.  Co.  r.  Haz- 
ard Bank  (Ky.)  725. 

f  2.    Oluuise  of  Tense  ar  plaee  of  trial. 

Witnesses  supporting  an  application  for  a 
change  of  venue  held  not  credible  within  the 
statute.- Bruner  v.  Kansas  Moline  Plow  Co. 
(Ind.  T.)  816. 

Whether  witnesses  in  support  of  an  applica- 
tion for  a  change  of  venue  are  credible  within 
the  statute  held  for  the  court.— Bruner  t.  Kan- 
sas Moline  Flow  Co.  (Ind.  T.)  816. 

VERDICT. 

Directing  verdict  in  civil  actions,  see  "Trial," 
I  4. 

In  criminal  prosecutions,  see  "Criminal  Law," 
I  16;    "Homicide,"  <  6. 

Operation  and  effect  as  curing  defects  in  plead- 
inf[8,  see  "Pleading,"  f  10. 

Review  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  |  19. 

Setting  aside,  see  "New  Trial,"  |  1. 

VESTED  REMAINDERS. 

Creation,  see  "Wills,"  I  4. 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  |  7. 

VILLAGES. 

See  "Municipal  Corporations." 

VINDICTIVE  DAMAGES. 

For  trespass,  see  "Trespass,"  i  2. 

VOTERS. 

See  "Elections." 

WAGES. 

See  "Master  and  Servant,"  f  2. 

WAIVER. 

See  "Estoppel." 
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Of  oh}eetUm»  to  particular  act*,  inttruntenti, 
or  procetdingi. 
See  "Appearance";    "Indictment  and  Informa- 
tion," I  8;   "Pleading."  i  10. 
Breach  of  contract  of  sale,  see  "Sales,"  I  S. 
Defect  of  parties  on  writ  of  error,  see  "Appeal 

and  Error,"  |  6. 
Objections  to  jury  panel,  see  "Jaiy,"  f  8. 

Of  rightt  or  remediet. 
See  "Fraud,"  |  L 
Exemption  from  ezecation,  see  "Exemptions," 

Exemption  of  homestead,  see  "Homestead,"  i  4. 

Forfeiture  of  insurance,  see  "Insurance,"  I  5. 

Landlord's  lien,  see  "Landlord  and  Tenant,''  f  3. 

Misjoinder  of  parties,  see  "Parties,"  |  2. 

Notice  of  application  for  writ  of  error,  see  "Ap- 
peal and  Error,"  i  6. 

Proofs  of  loss  Insured  against,  see  "Insurance," 
I  6. 

Right  of  review,  see  "Appeal  and  Error,"  §  IS. 

Bight  to  recover  goods  sold,  see  "Sales, '  S  7. 

WAflDS. 

See  "Guardian  and  Ward." 

WARNING. 

Servant  of  danger,  see  "Master  and  Servant," 
i  6. 

WARRANT. 

For  arrest,  see  "Criminal  Law,"  |  4. 
Orders    for   payment   from    public   funds,    see 
"Municipal  Corporations,"  (  9. 

WARRANTY. 

By  .insured,  see  "Insurance,"  I  & 
On  sale  of  goods,  see  "Sales,''  |  6. 

WATERS  AND  WATER  COURSES. 

See  "Navigable  Waters." 

Harmless  error  in  action  for  injuries  from 
overflow,  see  "Appeal  and  Error,"  g$  22.  23. 

Requests  for  Instructions  in  action  for  dam- 
ages caused  by  overflow,  see  "Trial,"  {  9. 

I   1.    HaivzMl  water  eonraea. 

*A  railroad  must  so  construct  its  culverts 
that  water  flowing  in  streams  at  ordinary  high 
water  and  during  such  floods  as  may  be  reason- 
ably anticipated  will  not  be  impeded  thereby. — 
Foreman  v.  Midland  Valley  By.  Co.  (Ind.  T.) 
806. 

A  complaint  in  an  action  against  a  railway 
for  overflowing  lands  held  to  state  a  cause  of 
action  as  against  a  demurrer,  though  defective. 
—Foreman  v.  Midland  Valley  Ry.  Go.  (Ind.  T.) 

806. 

*A  riparian  owner  injured  by  a  pollution  of 
a  stream  held  entitled  to  maintain  an  action 
therefor.— Teel  v.  Rio  Bravo  Oil  Co.  (Tex.  Civ. 
App.)  420. 

*The  wrongful  pollution  of  a  stream  by  one 
riparian  owner  to  the  injury  of  others  may  be 
enjoined.— Teel  r.  Bio  Bravo  Oil  CJo.  (Tex.  Civ. 
App.)  420. 

Owners  of  land  in  common  and  in  severalty 
may  join  in  one  action  for  damages  to  all  the 
land  from  the  pollution  of  a  stream,  and  to  en- 
join the  further  pollution.— Teel  v.  Rio  Bravo 
OU  Co.  (Tex.  Civ.  App.)  420. 


I  S.   Snbtorraneaa  aad  p«>eola.tlBK  wa» 

ton. 

An  owner  of  land  held,  entitled  to  enjoin  a 
town  from  patting  down  a  well  in  a  street 
to  strike  a  vein  of  mineral  water  supplying 
a  well  on  his  own  land. — Hamby  v.  City  oi 
Dawson  Springs  (Ky.)  259. 

i   8.    8wrfae«  'wators. 

Under  Act  Cong.  May  2,  1890,  26  Stat.  94, 
c.  182,  f  31.  and  Mansf.  Dig.  |  566  [Ind.  ^T. 
Ann.  St.  1899,  f  465q],  a  railway  company  held 
not  liable  for  causing  surface  water  in  conse- 
quence of  the  construction  of  its  road  to  over- 
flow the  lands  of  another.— Foreman  v.  Midland 
Valley  Ry.  Co.  (Ind.  T.)  806. 

Proof  of  possession  Xeld  su£Scient  to  entitle 
plaintiff  to  recover  for  injuries  to  land  by  ob- 
struction of  surface  water  by  defendant's  rail- 
way embankment,  in  the  absence  of  evidence 
that  plaintiffs  estate  was  limited. — Choctaw, 
O.  ft  O.  R.  0>.  V.  Rice  (Ind.  T.)  819. 

§   4.    Artlfldal     ponda,    raserrolrs,    «md 
ehannela,   aama,  and  floivase> 

*Tbe  measure  of  damages  for  the  overflow 
of  land  caused  by  the  obstruction  of  a  stream 
is  the  difference  in  the  market  value  of  the 
land  before  and  after  the  injury.— Looisrille 
&  N.  R.  Co.  V.  Ponder  (Ky.)  279. 

WAYS. 

Private  rights  of  way,  see  "ESasementa." 
Public  way,  see  "Mtmicipal  (Jorporations,"  If 
7  8. 

WEAPONS. 

ECarmless  error  In  prosecution  for  unlawfully 
carrying,  see  "Criminal  Law,"  |  23. 

Sufficiency  of  instructions  in  prosecution  for 
carrying,  see  "Criminal  Law,"  |  12. 

•Under  Mansf.  Dig.  |  1907,  prohibiting  the 
carrying  of  weapons,  it  must  be  shown,  in  order 
to  convict,  that  the  weapon  carried  by  defend- 
ant was  carried  by  him  as  a  weapon  so  as  to 
be  always  accessible  for  use  in  a  fight— Easlick 
V.  United  States  (Ind.  T.)  941. 

•Under  Mansf.  Dig.  (  1907,  prohibiting  the 
carrying  of  weapons,  one  going  from  home  by 
the  highway  to  a  definite  point  so  far  distant 
as  to  carry  him  beyond  the  circle  of  his  neigh- 
bors lie^d  to  be  on  a  journey  within  the  meaning 
of  the  statute.— Easlick  v.  United  States  (Ind. 
T.)  941. 

•Under  Mansf.  Dig.  |  1907,  prohibiting  the 
carrying  of  weapons,  the  question  whether  a 
weapon  was  carried  by  defendant  as  a  weapon 
so  as  to  be  always  accessible  for  use  in  fixht 
held  a  question  for  the  jury.— Biaslick  t.  United 
States  (Ind.  T.)  941. 

•One  who  while  riding  along  a  road  fires  his 
pistol  at  a  dog,  which  is  frightening  his  mule, 
IB  not  guilty  of  a  violation  of  Ky.  St.  1903,  | 
1308,  prohibiting  the  firing,  at  random,  of  a 
deadly  weapon  on  a  public  highway.— Helton 
V.  Commonwealth  (Ky.)  256. 

On  a  trial  for  carrying  a  pistol,  refusal  to 
give  a  charge  held  reversible  error  in  view  ot 
the  evidence.— Lewis  v.  State  (Tez.  Cr.  App.) 
001. 

•The  carrying  of  ■  pistol  in  a  basket  held 
in  one's  hand  held  a  carrying  of  the  pistol  on 
and  about  the  person.— Johnson  r.  State  (Tex. 
Cr.  App.)  902. 

WELLS. 

For  supplying  mineral  waters,  ■••  "Mines  and 
Minerals,"  1  1. 
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WIDOWS. 

Righta'  under  statutes  of  descent  and  distribu- 
tion, see  "Descent  and  Distribution,"  (  2. 

WILLS. 

See   "Descent   and   Distribution";    "Executors 

and  Administrators." 
Charitable    bequests   and    devises,    see   "Chari- 
ties." 
Competency  of  witnesses  in  suit  to  probate,  see 

"Witnesses  "  I  1. 
Coltstruction    and'  execution    of    powers,    see 

"Powers,"  I  1. 
Construction    and    execution     of    trusts,     see 

"Tmsts." 
BJquitable  conversion,  see  "Conversion." 
Harmless  error  in  proceeding  for  constmction 

of,  see  "Appeal  and  Error,''^J  21. 
Opinion  evidence  as  to  testamentary  capacity, 

see  "Evidence,"  f  10. 
Probate   of,   in  Indian   nation,   see   "Indians," 

f  6. 
Restrictions  on  perpetuities,  see  "Perpetuities." 

I    1.    Testeatentery  eapaelty. 

In  a  will  contest  by  a  daughter  held  improper 
to  exclude  proof  as  to  her  pecuniary  condition 
and  her  husband's. — Rasdail  v.  Brush  (Ky.) 
749. 

*A  person  able  to  call  to  mind  all  his  property 
and  all  the  persons  who  came  reasonably  with- 
in the  range  of  his  bounty  has  testamentary 
capacity. — King  v.  Gilson  (Mo.)  52. 

I   S.    R«anlslt«B  and  Talldlty. 

A  clause  in  a  will  held  void  as  against  public 
policy. — Sevier  v.  Woodson  (Mo.)  1. 

I  8.    PralMto,  estsbllahaient,  aad  anaal- 
meait. 

*An  instruction  on  an  issue  as  to  testator's 
mental  capacity  is  improper  where  it  does  not 
reco^ize  that  a  testator  has  natural  objects 
of  his  bounty  and  owes  them  a  duty. — Rasdail 
V.  Brush  (Ky.)  749. 

*A  judgment  of  a  probate  court  admitting  a 
will  to  probate  held  conclusive  on  all  the  world 
nntil  set  aside  in  the  manner  prescribed  by  law. 
—Cohen  v.  Herbert  (Mo.)  84. 

A  foreign  judgment  admitting  a  will  to  pro- 
bate, as  required  by  Missouri  laws,  a  certified 
copy  of  which  .was  filed  in  the  recorder's  office 
of  the  county  in  Missouri  where  land  devised 
was  located,  in  the  absence  of  a  contest  within 


five  years,  under  Rev.  St.  1899,  i|  4622,  4636 
[Ann.  St.  1906,  pp.  2509,  2515],  held  not  sub- 
ject to  collateral  attack  in  ejectment  on  the 


gound  that  the  will  was  revoked. — Cohen  v, 
erbert  (Mo.)  84. 

I  4.    Comstmettoa. 

That  testator  directed  that  his  entire  estate 
should  be  controlled  and  managed  by  his  execu- 
tors tor  the  use  and  support  of  his  wife  did 
not  confer  authority  on  the  executors  to  burden 
the  corpus  of  testator's  real  estate  for  the  sup- 
port of  the  widow,  in  the  event  of  the  rent  and 
uses  being  insufficient.— Lester  v.  Kirtley  (Ark.) 
213. 

•Will  construed,  and  testator's  widow  held  to 
take  but  a  life  estate,  and  not  a  fee  simple. — 
Lester  v.  KirUey  (Ark.)  2ia 

•Under  a  will  providing  testator's  sister's  chil- 
dren shall  "share  equally"  with  his  brothers,  a 
per  capita,  and  not  a  per  stirpes,  distribution 
must  be  made.— Kaufman  v.  Anderson  (Ky.)  310. 

•Present  capacity  of  taking  effect  in  posses- 
sion, if  the  possession  l>ecome8  vacant,  and  not 
the  certainty  that  the  possession  will  become 


vacant  before  the  estate  limited  in  remainder  de- 
termines, distinguishes  a  vested  from  a  contin- 
gent remainder.— Weil  v.  King  (Ky.)  380. 

•The  fact  that  a  remainder  is  to  take  effect 
in  enjoyment  after  the  termination  of  an  inter- 
vening estate  will  not  prevent  both  estates  from 
vesting  at  the  same  moment.— Weil  t.  King 
(Ky.)  380. 

Will  devising  real  estate  to  testator's  widow 
for  life,  remainder  to  his  heirs,  held  to  pass  an 
estate  to  the  heirs  vested  on  testator's  deatli. — 
Weil  V.  King  (Ky.)  380. 

*A  will  construed,  and  a  son  held  to  take  a 
fee  simple  and  not  merely  a  life  estate.— Smoot 
V.  Kirk  (Ky.)  716. 

•Technical  terms,  ordinarily,  receive  their 
technical  meaning  in  the  construction  of  wills, 
but  where  such  construction  would  destroy  the 
obvious  intent  of  testator  it  is  not  to  be  adopt- 
ed.—Smoot  V.  Kirk  (Ky.)  716. 

•A  will  held  to  devise  a  house  and  lot  without 
limitation.— Pauley  v.  Dils  (Ky.)  717. 

•A  will  construed,  and  held  to  give  to  cer- 
tain beneficiaries  a  fee  subject  to  be  defeated  in 
the  event  of  their  death  during  the  lifetime  of 
another  beneficiary.— Kiner  v.  Renfro  (Ky.) 
951. 

•A  will  construed  to  give  life  estates  suc- 
cessively to  his  widow  and  children,  with  re- 
mainder to  his  grandchildren. — Ennen  t.  Air 
(Ky.)  960;  O'Conner  v.  Same,  Id. 

•Will  construed,  and  held  to  pass  certain  prop- 
erty in  trust  for  testator's  children,  with  a  con- 
tingent remainder  to  grandchildren  or  the  de- 
scendants of  deceased  grandchildren,  (Jie  vesting 
of  which  was  dependent  on  their  surriving  the 
life  tenant  from  whom  they  were  descendent.— 
Whailen  v.  Kellner  (Ky.)  1018. 

Terms  of  a  will  construed,  and  held  to  entitle 
H.,  a  niece  of  the  testator,  to  the  residue  of 
his  estate.- Wilkinson  t.  Rosser's  Elx'r  (Ky.) 
1019. 

*A  bequest  of  the  moiety  of  the  dividends  from 
certain  mining  stock  held  to  vest  in  the  legatees 
the  entire  estate,  in  that  moiety  of  the  stock  of 
which  the  dividends  were  bequeathed  to  them.— 
Wilkinson  y.  Rosser's  Ex'r  (Ky.)  1019. 

•Where  a  certain  estate  is  given  in  unequivo- 
cal language  in  one  clause  of  the  will,  the  same 
cannot  De  cut  down  by  a  subsequent  clause  un- 
less the  language  thereof  is  as  unequivocal 
as  the  language  of  the  first. — Sevier  v.  Wood- 
son (Mo.)  1. 

•A  second  clause  in  a  will  held  ambiguous  so 
as  not  to  cut  down  a  gift  provided  for  in  the 
first  clause  of  the  will. — Sevier  y.  Woodson 
(Mo.)  1. 

•The  whole  will  of  a  testator  must  fail  where, 
on  eliminating  the  invalid  parts,  his  general  pur- 
pose is  so  changed  as  to  make  the  remaining 
parts  amount  to  a  new  will. — Sevier  y.  Wood- 
son (Mo.)  1. 

•An  invalid  clause  in  a  will  held  not  to  aftect 
valid  clauses  therein.— Sevier  y.  Woodson  (Mo.)  1. 

A  will  creating  a  trust  estate  construed,  and 
held  to  give  beneficiaries  the  full  proceeds  of 
the  trust  estate. — Sevier  y.  Woodson  (Mo.)  1. 

•Under  Rev.  St.  1899,  {  4600  [Ann.  St.  1906, 
p.  2499],  a  devise  of  land  to  testator's  two 
daughters  jointly  held  to  constitute  a  tenancy 
in  common  and  not  a  joint  tenancy.— <3ohen  y. 
Herbert  (Mo.)  84. 

•Extrinsic  evidence  held  admissible  to  show 
property  which  the  testamentary  clause  of  will 
was  meant  to  bequeath, — Panlus  T.  Besch  (Mo. 

App.)  1149. 
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•Use  of  tbe  word  "my,"  by  testatrix  in  devis- 
ing property  not  belonging  to  her,  but  to  the 
devisees,  held  not  to  cause  the  legacy  to  fail  so 
as  to  relieve  devisees  from  necessity  of  electing 
whether  to  take  under  or  against  the  will.^ 
Paulas  T.  Beach  (Mo.  App.)  1149. 

f  6.     Rl«hts   uid  lialilUties   of  derlscek 
•ad  lecstees. 

'Devisees  AeMprecluded  from  claiming  inter- 
est in  property  devised  in  opposition  to  terma 
of  will.— Paulua  v.  Besch  (Mo.  App.)  11^. 

WITNESSES. 

See  "Bvidence.". 

Continuance  for  absence  of  witness  In  dvil 
actions,  see  "Continuance." 

Continuance  for  absence  of  witness  in  crim- 
inal prosecutions,  see  "Criminal  Law,"  {   7. 

Experts,  see  "Evidence,"  (  10. 

Harmless  error  in  examination  of,  see  "Appeal 
and  Error,"  |  22. 

Opinions,  see  "Evidence,"  |  10. 

Perjury,  see  "Perinry." 

Reception  of  testimony  of,  ste  "Trial,"  |  2. 

Review  of  Question  of  credibility  of,  see  "Ap- 
peal and  Error,"  g  19. 

Testimony  of  accomplices,  see  "Criminal  Law," 
«  6. 

{   1.    Competener. 

•Where  two  defendants  were  tried  together 
under  a  joint  indictment,  the  wife  of  neither 
was  a  competent  witness  for  the  codefendant  of 
her  husband.— Woodard  v.  State  (Ark.)  1109. 

One  not  learned  in  the  law  of  the  Chickasaw 
Nation  as  to  marriages  of  Indians  in  that  na- 
tion is  incompetent  to  testify  as  to  what  the  law 
of  the  nation  on  that  subject  is.- Porter  t.  Unit- 
ed States  (Ind.  T.)  855. 

•A  witness  in  a  criminal  case  held  the  wife 
of  accused,  and  incompetent  to  testify  aninst 
him.— Porter  v.  United  States  (Ind.  T.)  6^. 

Where  the  court  in  a  homicide  case  enter- 
tains any  reasonable  doubt  on  tbe  question 
whether  a  witness  is  the  wife  of  accused,  the 
doubt  should  be-  resolved  in  favor  of  accused, 
and  the  witness  should  not  be  permitted  to  testi- 
fy.—Porter  V.  United  States  (Ind.  T.)  855. 

•Under  Civ.  Code  Prac.  i  606,  prohibiting  any 
person  to  testify  for  himself  concerning  state- 
ments of  a  decedent,  a  deposition  held  properly 
disregarded.- Adams  t.  Illinois  Life  Ins.  Co. 
(Ky.)  718. 

•In  a  suit  by  an  administrator,  decedent's 
son-in-law's  testimony  that  he  regarded  an 
agreement  with  decedent  as  a  gratuity  held  im- 
proper; he  being  an  incompetent  witness  against 
the  estate.— Bryson's  Adm^r  v.  Biggs  (Ky.)  982. 

•Under  Civ.  C!ode  Prac.  |  606,  in  an  action 
by  the  executor  of  a  deceased  payee  of  a  note 
signed  by  husband  and  wife,  certain  testimony 
of  wife  held  incompetent.— Black  v.  McCarley's 
Ex'r  (Ky.)  987. 

•Devisees  are  competent  witnesses  in  a  suit 
over  the  probate  of  the  will.— Carmical  v.  Car- 
mical  (Ky.)  1037. 

•In  a  will  contest  the  propounders  are  compe- 
tent witnesses  as  to  the  signing  and  attestation 
of  the  will.— Carmical  v.  Carmical  (Ky.)  1037. 

Insured  and  his  beneficiaries  held  not  entitled 
to  object  that  a  physician  whom  insured  had 
consulted  professionally  was  disqualified  by 
Rev.  St.  1^,  f  4659  [Ann.  St.  1906,  p.  2539], 
from  testifying  concerning  the  results  of  hia 
examination. — Modern  Woodmen  of  America  v. 
Angle   (Mo.  App.).  207. 


I   2.    Szaiiiiaatioa. 

•In  a  criminal  prosecution,  an  examination  by 
the  court  of  a  witness  hdd  not  to  violate  the 
role  that  where  a  witness  testifies  positively  t» 
a  fact  the  court  should  not  catecnise  him  at 
length  as  to  his  knowledge  thereof. — Isaac  v. 
United  States  (Ind.  T.)  588. 

The  allowance  of  leading  questions  in  ex- 
amining witnesses  is  lareely  within  the  trial 
court's  discretion. — Purcell  Cotton  Seed  Oil 
MUlB  y.  BeU  (Ind.  T.)  944. 

Written  rules  of  a  railway  company  should  be 
produced  before  cross-examination  of  the  com- 
pany's witnesses  is  allowed  as  to  their  contents. 
—Louisville  &  N.  R.  Co.  v.  Taylor's  Adm'r  (Ky.) 
776. 

•Statements  of  a  witness  based  on  an  ac- 
count kept  by  him  are  incompetent  without  the 
production  of  the  books  of  account— Buck- 
waiter  T.  Bradley  (Ky.)  970. 

t   8.     OrediblUty,   Impeaohaaent,    e«ni>** 
diction,  and   eorroboratioa. 

•A  witness  may  be  impeached  by  showing 
statements  made  by  him  contrary  to  his  testi- 
mony, but  such  evidence  can  be  considered  only 
for  the  purpose  of  impeachment. — Atoka  Coal 
&  Mining  Co.  v.  Miller  (Ind.  T.)  655. 

•The  fact  that  a  witness  is  interested  in  the 
event  of  a  prosecution  may  be  shown  on  cross- 
examination.— Isaac  t.  United  States  (Ind.  T.) 
588. 

•Accused  could  not  show  upon  cross-exami- 
nation of  a  witness  that  the  witness  had  been 
convicted  of  perjury  in  another  state,  to  show 
his  incompetency ;  the  record  of  the  conviction 
being  the  test  evidence.— James  v.  United  States 
(Ind.  T.)  Wr. 

On  a  trial  for  murder,  certain  evidence  intro- 
duced in  corroboration  of  a  witness  sought  to 
be  impeached  held  erroneously  admitted. — Drig- 
gers  V.  United  States  (Ind.  T.)  1186. 

A  party  testifying  in  his  own  behalf  diouH 
be  permitted  to  state  where  Ue  Has  lived  and 
what  business  he  has  followed,  so  as  to  give  the 
jury  an  idea  of  the  weight  to  be  attached  to  his 
evidence.— Mussellam  v.  Cincinnati,  N.  O.  &  T. 
P.  Ry.  Co.  (Ky.)  337. 

•In  a  prosecution  for  patricide,  the  state 
held  entitled  to  contradict  defendant's  mother, 
who  had  testified  in  his  behalf  in  support  of  an 
alibi,  by  proving  that  shortly  after  the  killing 
she  had  expressed  an  opinion .  that  defendant 
was  guilty,  which  she  denied  on  cross-exami- 
nation.-Holder  v.  State  (Tenn.)  226. 

•In  an  action  against  a  railway  company  6y 
an  engineer  for  injury  caused  in  running  into 
a  preceding  train,  held  proper  to  exclude  ques- 
tions whether  on  certain  other  occasions  he  had 
disol)eyed  rules. — Galveston,  H.  &  S.  A.  Ry.  Co. 
V.   Qninn   (Tex.  Civ.  App.)  397.     . 

•The  taking  from  the  jury  of  the  question 
whether  defendant  assaulted  a  witness  for  plain- 
tiff in  attempting  to  collect  a  debt  or  for  the 
purpose  of  intimidating  and  driving  him  away 
held  error.- Horsey  v.  C.  E.  Slayton  &  Co.  (Tex. 
Civ.  App.)  503. 

WORDS  AND  PHRASES. 

"Avulsion,"  see  "Navigable  Waters,"  {  & 
"Bed  of  a  river,"  see  "States,"  (  1. 
"By-law,"  see  "Taxation,"  8  Q. 
"Cause."'— ToUe  v.  Tolle  (Tex.)  1049.  ^  ^ 
"Channel  of  a  river "  see  "States,"  t  1. 
"Chastity,"  see  "Seduction,"  i  1. 
"Committee,"  see  "Trusts,"  8  3. 
"Common-law  marriage,"  see  "Marriage." 
"Entirely   and   continuously   confined  to  bed," 
see  "Insurance,"  {  12. 
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"BBtate."— West  v.  Hermann  (Tex.  OIv.  App.) 

428. 
"General  election,"  gee  "Intozicatins  Liquors," 

"General  title."— Memphis  St.  Ry.  Co.  v.  Byrne 

(Tenn.)    460. 
"Gift  causa  mortis ''  see  "Gifts,"  {  2. 
"Guaranty,"  see  "Guaranty,"  §  2. 
"In  addition  to  curtesy,"  see  "Descent  and  Dis- 
tribution," i  2. 
"Mutual   standard."— West   y.   Hermann    (Tex. 

Civ.  App.)  428. 
"Office,"  see  "Officers,"  {  1. 
"Paragraph,"  see  "Indians,"  §  1. 
"Peddler's  notes,"  see  "Bills  and  Notes,"  f  1. 
"Petition."— Davis    v.    Henderson    (Ky.)    1009. 
"Pleadings,"  see  "Pleading,"  §  1. 
"Preponderance   of   evidence,"   see  "Evidence," 

t  12. 
"Restrictive    title."— Memphis    Sb   By.   Co.   T. 

Byrne  (Tenn.)  460. 
"Share  equally,"  see  "Wills."  |  4. 
"The    middle    of    the    Mississippi    river,"    see 

"Courts,"   {   2;    "States,"   i    1. 
"Vice  principal,"   see   "Master  and    Servant," 

i  7. 

WORK  AND  LABOR. 

Liens  for  woric  and  materials,  see  "Mechanics' 
Liens." 


WRITS. 

See  "Process." 

Partieular  ioriU. 
See  "Execution";    "Habeas  Corpns";   "Injnnc 

tion";    "Mandamus";    "Replevin." 
Writ  of  error,  see  "Appeal  and  Error." 

WRONGFUL  ATTACHMENT. 

See  "Attachment,"  {  6. 

WRONGFUL  ENFORCEMENT  OF  TAX. 

See  "Taxation,"  |  8. 

WRONGFUL  GARNISHMENT. 

See  "Gamisiunent,"  i  8. 

YEAR. 

Agreements   not   to   be   performed   within   one 

year,  see  "Frauds,  Statute  of,"  |  2. 
Estates  for  years,  see  "Landlord  and  Tenant" 
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